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COURT  RULES. 


SUPREME  COURT  OF  ARKANSAS. 


RULE   IV.   AS  AMENDED— ORAL  ARQIT- 
MEXTS. 

Where  counsel  ou  either  side  desire  to 
make  an  oral  argument  in  any  cause,  they 
shall  notify  the  court  of  such  intention  on  or 
before  the  day  set  for  Its  submission,  on 
which  day  the  cause  shall  be  submitted  If 
ready,  but  the  argument  shall  not  be  heard 
until  the  court  shall  be  ready  to  consider 
the  cause  and  shall  have  given  notice  to 
counsel  on  both  sides  of  the  day  on  which 
It  will  hear  the  argument  Only  two  counsel 
will  be  heard  for  each  party,  and  not  more 


than  one  hour  will  be  allowed  to  each  side 
for  argument,  without  special  leave  of  the 
court  granted  before  the  argument  begins. 
The  time  thus  allowed  may  be  apportioned 
between  the  counsel  on  the  same  side,  at 
their  discretion:  provided,  always,  that  a 
fair  opening  of  the  case  shall  be  made  by 
the  party  having  the  opening  and  closing  ar- 
gument. The  plaintiff  in  error,  or  appellant, 
shall  be  entitled  to  open  and  conclude  the  ar- 
gument But  where  there  are  cross  appeals, 
they  shall  be  argued  together  as  one  case, 
and  the  plaintiff  In  the  court  below  shall  be 
entitled  to  open  and  conclude  the  argument 


SUPREME  COURT  OF  TEXAS.* 


March  20.  1902. 
Ordered,  that  mie  4  of  niles  for  the  su- 
preme court  l>e  so  amended  as  hereafter  to 
read  as  follows: 

4.  Upon  refusal  by  this  court  of  an  appli- 
cation for  a  writ  of  error,  the  clerk  shall  re- 
tain the  application,  together  with  the  tran- 
script and  accompanying  papers,  for  fifteen 
days  from  the  day  of  the  rendition  of  the 
Judgment  refusing  the  writ  at  the  end  of 
which  time,  If  no  motion  for  a  rehearing  has 
been  filed,  or  upon  the  overruling  or  the  dis- 
missal of  su(4i  motion  in  case  one  has  been 
filed,  be  shall  transmit  to  the  clerk  of  the 
court  of  dvU  appeals  to  which  the  writ  of 
error, was  sought  to  be  sued  out  a  certified 
oop7  of  the  orders  of  this  court  denying  such 


>  For  rale  as  oriKinally  adopted,  and  amend- 
ment thereto,  see  20  S.  W.  v.,  and  31  S.  W.  vi. 


application,  and  overruling  the  motion  for 
rehearing,  in  case  such  motion  has  been  filed, 
and  shall  return  the  file  papers  of  that  court 
to  the  clerk  thereof,  but  shall  not  return  the 
petition  for  the  writ  of  error.  A  motion  for 
a  rehearing  of  an  application  is  not  a  matter 
of  right  But  In  case  one,  in  which  some 
new  argument  is  urged  upon  one  or  more 
points  in  the  application,  or  some  new  au- 
thority is  cited,  is  filed  during  the  term  in 
which  the  Judgment  refusing  the  application 
is  rendered,  it  may  be  considered,  provided 
it  be  confined  to  the  new  matter  presented. 
Motions  for  rehearing  of  applications  filed 
after  the  adjournment  for  the  term  cannot 
be  consld»ed.  The  presentation  of  any 
point  previously  presented  in  the  application, 
without  urging  some  oew  argument  or  cit- 
ing some  new  authority,  will  be  deemed  a 
8Ufnct«it  ground  for  dismissing  the  motion. 
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MARSHALINO  BRCURITIB»-ABSIONMBNTS  FOR 
CRBDITORB  —  COSTS  OP  8BTTLBMBNT  — AP- 
PEAL—CORRIECT  RBBULT  RBACHBD  BT  ER- 
RONEOUS METHOD. 

1.  In  diBtribatinff  an  assigned  estate  the 
coart  will  not  marshal  securiUes  where  it  will 
prejudice  general  creditors  to  do  so,  and  there- 
fore where  a  creditor  of  a  debtor  who  had 
made  an  assignment  for  benefit  of  creditors 
held  the  third  of  four  mortgages  on  one  tract 
of  land  and  the  only  mortgage  on  another  tract, 
it  was  error  to  require  him  to  exhaust  the  pro- 
ceeds of  the  second  tract  before  sharing  in  the 
balance  of  the  proceeds  of  the  first  tract  after 
satisfTtng  the  ust  two  mortgages,  as  his  debt 
should  instead  hare  been  placed  pro  rata  upon 
such  balance  and  upon  the  proceeds  of  the  sec- 
ond tract,  the  balance  of  the  proceeds  of  the 
first  tract  going  to  the  fourth  mortgagee,  and 
the  balance  of  the  proceeds  of  the  second  tract 
gohisto  th«  assignee  for  creditors  generally. 

2.  The  costs  of  the  suit  for  a  settlement  of 
the  trust  must  be  paid  out  of  the  general 
fond,  it  sufficient  for  that  purpose,  but,  if 
not,  then  to  the  extent  it  is  Insufflclent  such 
expenses  as  were  necessary  to  the  settlement 
o{  the  right  of  the  creditors,  including  the 
mortgagees,  may  be  paid  out  of  the  fund  ad- 
jndged  the  fourth  mortgagee. 

3.  Though  the  chancellor,  in  distributing  an 
assigned  estate,  has  applied  erroneous  prin- 
ciples, yet,  where  he  has  reached  practically 
thie  same  result  h«  would  have  reached  if  cor- 
rect prindplee  had  been  applied,  his  Judgment 
will  not  bedlstnrbed. 

Appeal  from  circuit  court,  Washington 
county. 

'^'ot  to  be  officially  reported.** 

Action  by  John  S.  Tankey,  assignee  of 
Jobn  Shewmaker,  against  Uriah  Shewmaker 
and  others,  for  a  settlement  of  the  assigned 
estate.  From  the  Judgment  distributing  the 
estate,  Uriah  Shewmaker  appeals,  and  the  as- 
signee prosecutes  cross  appeaL   Affirmed. 

a  0.  McChord,  for  appelant  W.  C.  Mc- 
Choid,  for  appellee; 

HOBSON,  J.  John  Shewmaker  made  a 
deed  of  assignment  of  all  his  property  to 
John  8.  Tankey,  In  tmst  for  the  benefit  of 
Us  creditors.  Yankey,  as  assignee,  filed  this 
rait  In  the  Washington  drcult  court  for  the 

*  Bcported  by  Edward  W.  Hlnes,  Esq.,  of  tb*  Frank- 
isrt  bar,  and  formorly  stats  rspoi' 
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settlement  of  the  trust  In  the  progress  of 
the  case  the  following  facts  were  developed: 
The  assigned  estate  consisted  of  three  tracts 
of  land,— one  containing  200  acres,  another 
25  acres,  and  the  third  6  acres.  On  the  first 
tract,  from  which  was  realized  $1,704.38, 
there  was  a  mortgage  lien  to  Arena  Peter  for 
$667.54;  also  a  second  mortgage  to  James 
W.  Shewmaker  toe  $317.87;  and,  subject  to 
these,  a  third  mortgage  to  James  W.  Shew- 
maker, Cal  Shewmaker,  and  Frank  Shew- 
maker for  $735.  This  third  mortgage  also 
included  the  second  tract  of  26  acres,  from 
which  was  realized  $658.68.  There  was  also 
a  fourth  mortgage  to  appellant,  Uriah  Shew- 
maker, for  $679.28,  on  the  first  tract,  which 
was  subordinate  to  the  other  three  mort- 
gages. The  third  tract,  which  sold  for  $288.- 
12,  was  unincumbered.  The  sheriff  of  the 
county  filed  In  the  action  a  claim  for  taxes, 
which  was  controverted,  but  was  allowed  by 
the  court  on  October  31,  1898,  and  adjudged 
to  be  a  preferred  claim  against  the  estate^ 
but  subordinate  to  the  mortgage  debts.  The 
cost  of  the  assignee.  Including  his  attorney's 
fee  of  $150,  amounted  to  $276.  There  not 
being  money  enough  to  pay  all  the  claims, 
the  court  ordered  the  money  to  be  paid  out  as 
follows:  First,  the  mortgage  debt  of  Arena 
Peters,  $657.64;  second,  the  cost  of  the  suit, 
$276;  third,  the  taxes,  $161.46;  fourth,  the 
mortgage  debt  of  James  W.  Shewmaker, 
$317.87;  fifth,  the  mortgage  debt  of  James 
W.,  Cal,  and  Frank  Shewmaker,  $736;  sixth, 
the  mortgage  debt  of  Uriah  Shewmaker,  to 
the  extent  of  the  balance  of  the  fund.  This 
left  a  deficit  In  the  payment  of  that  debt  of 
about  $300  or  $400.  From  this  Judgment 
Uriah  Shewmaker  has  appealed,  and  the 
assignee  prosecutes  a  cross  appeal. 

It  will  be  seen  that  on  the  first  tract  of 
land,  which  brought  $1,704.88,  there  were  the 
following  liens:  Arena  Peter,  $067.54;  James 
W.  Shewmaker,  $317.87;  James  W.,  Cal, 
and  Frank  Shewmaker,  $736;  Uriah  Shew- 
maker, $678.28,— total,  $2,389.69.  The  court 
required  James  W.,  Oal,  and  Frank  Shew- 
maker to  exhaust  their  mortgage  on  the  sec- 
ond tract  before  resorting  to  the  first  tract, 
and  thus  reduced  the  amoimt  of  lien  against 
the  first  tract  to  the  difference  between  $2,- 
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380.69  and  $558.66,  or  $1,831.03.  By  this 
method  nothing  was  left  for  the  payment  of 
the  unsecured  creditors,  after  the  payment  of 
the  costs.  In  fact,  there  were  not  enough 
assets  to  pay  the  costs  and  the  taxes,  and 
a  coaslderable  loss  was  thrown  upon  Uriah 
Shewmaker,  of  which  he  complains,  insisting 
that  he  should  not  be  made  to  hear  the  en- 
tire loss.  The  first  question  to  be  determined 
In  the  case  Is  the  right  of  James  W.,  Cal,  and 
Frank  Shewmaker  to  exhaust  the  second  tract 
befare  collecting  any  of  their  debt  out  of  the 
first  tract.  The  second  tract  was  incumbered 
In  no  way,  except  by  their  mortgage.  The  re- 
mainder of  Its  proceeds,  after  the  payment  of 
this  debt,  as  well  as  the  proceeds  of  the 
third  tract,  were  assets'  for  the  payment  of 
the  general  creditors,  and  passed  to  the  as- 
signee under  the  deed  of  assignment  In  3 
Pom.  Eq.  Jur.  8  1414,  the  rule  Is  thus  stated: 
"The  general  rule  Is  that  If  one  credltw,  by 
Tlrtue  of  a  Hen  or  interest  can  resort  to  two 
funds,  and  another  to  one  of  them  only,— 
aa,  for  example,  where  a  mortgagee  holds  a 
prior  mortgage  on  two  parcels  of  land,  and 
a  subsequent  mortgage  on  but  one  of  the 
parcels  is  glren  to  another,— the  former  must 
seek  satlBfectlon  out  of  that  fund  which  the 
latter  cannot  touch.  If,  therefore,  the  prior 
creditor  resorts  to  the  doubly  charged  fund, 
the  subsequent  creditor  will  be  substituted, 
as  far  as  possible,  to  his  rights.  These  rules 
must  be  taken  with  the  modifications  and 
exceptions  that  in  their  application  the  para- 
mount incumbrancer  shall  not  be  delayed  or 
inconvenienced  in  the  collection  of  his  debt 
for  it  would  be  unreasonable  that  he  should 
suffer  because  some  one  else  has  taken  Im- 
I)erfect  security;  that  the  rights  of  third  pap- 
ties  shall  not  be  prejudiced;  and  that  the 
parties  themselves  are  creditors  of  the  same 
debtor."  So,  In  Logan  t.  Anderson,  18  B. 
Mon.  119,  after  stating  the  general  rule,  this 
court  said:  "But  equity  refuses  to  marshal 
securities  where,  in  aiding  one  Incumbrancer, 
It  would  injure  another,  or  trench  upon  the 
rights  or  operate  to  the  prejudice  of  the  par- 
ty entitled  to  the  double  fund."  "As  a  gen- 
eral rule,  the  debts  or  a  mortgagee  who  has 
more  than  one  security  will  be  thrown  upon 
all  his  securities  ratably  pari  passu,  accord- 
ing to  the  value,  and  thus  leave  the  residue 
of  each  to  satisfy  the  other  Incumbrancers 
to  whom  It  Is  specially  mortgaged."  Under 
these  principles  the  whole  of  the  mortgage 
debt  of  James  W.,  Cal,  and  Prank  Shewmak- 
er should  not  have  been  charged  to  the  sec- 
ond tract  After,  paying  the  two  prior  mort- 
gages on  the  first  tract  there  was  a  balance 
of  its  proceeds  of  something  over  $700,  and 
the  mortgage  debt  of  James  W.,  Cal,  and 
Frank  Shewmaker  should  have  been  placed 
pro  rata  up<Hi  this  fund  and  the  proceeds  of 
the  second  tract.  The  balance  of  the  pro- 
ceeds of  the  first  tract  should  have  been  ad- 
Judged  to  Uriah  Shewmaker,  and  the  balance 
of  the  proceeds  of  the  second  tract  should 
have  gone  to  the  aaslgnee.    The  assignee,  un- 


der bis  deed  of  assignment  took  all  the  title 
to  the  land  then  In  his  assignor  In  trust  for 
the  general  creditors.  They  thereby  acquired 
a  lien  on  this  estate  for  the  payment  of  their 
debts,  and  the  assignee  had  a  Hen  on  It  for 
his  necessary  costs  of  the  adminlBtration. 
After  this  deed  was  made,  the  general  cred- 
itors could  not  protect  ttiemselves  by  taking 
out  an  execution  or  attachment  and  levying 
It  on  the  second  tract  subject  to  the  mort- 
gage then  on  It  It  Is  very  clear  that.  If  they 
had  made  such  a  levy  before  the  deed  of  as- 
signment was  executed,  the  securities  could 
not  be  marshaled  so  as  to  defeat  their  lien 
by  throwing  the  entire  burden  oC  the  mort- 
gage held  by  James  W.,  Cal.  and  Frank 
Shewmaker  on  that  tract  The  same  effect 
must  be  given  to  the  deed  of  assignment  that 
would  be  given  to  an  execution  levied  by  a 
creditor  or  to  a  mortgage  made  to  him  by 
the  debtor  at  the  time  the  assignment  was 
executed;  otherwise  the  assignment  would 
only  tie  his  hands,  preventing  him  ftom 
protecting  himself  without  securing  his  Inter- 
est in  any  way. 

It  Is  unnecessary  for  ns  to  determine  the 
questions  made  in  regard  to  the  payment  of 
the  taxes,  aa  appellant  is  not  affected  there- 
by; for  of  the  proceeds  of  the  second  tract 
the  balance  unincumbered  Is  sufficient  for  the 
payment  of  this  claim. 

The  costs  must  be  paid  out  of  the  general 
fund,  if  sufficient  for  that  purpose.  If  It  Is 
insufficient,  such  expenses  as  were  necessary 
to  the  settlement  of  the  rights  of  the  cred- 
itors, including  the  mortgagees,  may  be  paid 
out  of  the  fund  adjudged  Uriah  Shewmaker 
to  the  extent  that  the  general  estate  is  in- 
sufficient to  pay  this  cost  Loth  v.  Carty,  85 
Ky.  601,  4  S.  W.  814. 

Although  the  circuit  court  proceeded  on 
different  principles,  he  seems,  in  the  end,  to 
hare  reached  practically  the  same  result  as 
a  settlement  made  on  the  principles  we  have 
Indicated.  The  Judgment  is  therefore  af- 
firmed on  the  original  and  cross  appeal. 


WINTBRSMITH  v.  PRICE  et  al.t 
(Court  of  Appeals  of  Kentucky.    Jan.  16, 1002.) 

OCCUPTINQ    CLAIMANTS— COMPENSATION   FOR 

IMPROVEMENTS. 

Ky.  St  i  3728,  giving  a  lien  for  Improve- 
ments to  an  unsuccessful  occupying  claimant  the 
foundation  of  whose  claim  is  "a  public  record," 
applies  only  to  one  who  claims  to  derive  title 
from  the  commonwealth. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action  by  Maggie  Wlntersmlth  against 
Robert  Price  and  another  to  recover  land. 
Judgment  for  defendants,  and  plaintiff  ai>- 
peals.    Reversed. 

J.  P.  O'Meaia,  for  appellant  B.  L,  Stith, 
tar  appdlees. 

'RtTorted  by  Kdvard  W.  Hlnn,  KtK|..of  tha  Fraak- 
fort  bar,  and  tornMrly  stoto  raportw. 
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COMMONWEALTH  v.  HOVIOUa 


WHITE,  J.  The  appellant  Is  the  owner  of 
a  lot  In  Elizabethtown,  and  while  she  resided 
In  LoulsTille,  Ky.,  this  lot  was  sold  and  con- 
Teyed  to  appellee  Price  by  one  Brown,  and 
tinder  this  deed  tbe  appellee  Price  took  pos- 
seesioD  of  the  lot,  and  built  a  house  tbereoo. 
Appellant,  upon  learning  of  this  sale  and 
conveyance.  Instituted  this  action  of  eject- 
ment against  Price.  For  defense  Price  plead- 
ed the  occupying  claimant's  statute  for  the 
ralue  of  his  improvement,  not  in  any  way 
claiming  title  in  himself,  or  that  Brown  bad 
title  of  any  sort  The  court  rendered  Judg- 
ment for  the  land,  but  before  awarding  to  ax>- 
p^ant  possession  thereof  adjudged  that  ap- 
pellee Price  should  recover  the  value  of  his 
lmprov»nent8,  fixed  by  the  Judgment  at  $100, 
which  the  court  adjudged  to  be  a  lien  on  the 
land.  It  further  appears  that  the  lot  was 
sold  to  satisfy  this  Judgment,  and  brought 
less  than  the  claim  against  it,  the  appellee 
Price  being  the  purchaser.  The  record  con- 
tains no  bill  of  exceptions  as  to  the  proof  of 
the  value  of  the  Improvement.  Appellant 
■eAs  a  reversal  of  the  Judgment  allowing  ap- 
p^ee  Price  pay  for  his  improvement  as  an 
occupying  claimant  Section  3728,  Ky.  St,— 
being  the  section  as  to  occupying  claimants,— 
reads:  "If  any  person  believing  himself  to 
be  the  owner,  by  reason  of  a  claim  in  law  or 
equity,  the  foundation  of  which  being  a 
pabUc  record,  hath  or  shall  hereafter  peace- 
ably seat  and  improve  any  land,  but  which 
land  shall,  upon  Judicial  investigation,  be 
decided  to  belong  to  another,  the  value  of  the 
improvements  shall  be  paid  by  the  succesB- 
fol  party  to  the  occupant,  or  the  person  un- 
der whom  and  for  whom  he  entered  and 
holds,  before  the  court  rendering  Judgment 
or  decree  of  eviction  shall  cause  the  posses- 
sion to  be  delivered  to  the  successful  par- 
ty." It  is  under  this  statute  that  appellee 
claims  compensation  for  the  enhanced  value 
of  the  land  by  reason  of  the  improvements. 
This  statute  has  been  in  existence  for  many 
years,  and  in  the  case  of  Fairbalm  v.  Means, 
4  Mete  323,  after  a  review  of  all  previous 
cases  onder  the  statute,  this  court  said: 
"The  appellees  having  failed  to  arrive  at  the 
fonndatltm  contemplated  by  the  statute,  hav- 
ing failed  to  deduce  a  title  from  the  com- 
mMiw<ealtli,  and  having  held  the  land,  not 
under  Bryanfs  patent  but  under  Young's 
deed,  and  adversely  to  Bryant's  title,  their 
case  Is  not  within  the  statute."  In  the  case 
at  t>ar  there  is  no  pretense  that  appellee's 
title  was  dedudble  from  the  commonwealth; 
Indeed,  his  only  claim  of  title  was  his  deed 
from  Brown,  who  had  no  title  of  record.  Ap- 
pellee's answer  and  plea  falls  to  show  him  to 
be  within  tbe  statute,  and  it  is  therefore  in- 
sufficient to  Bivport  the  Judgment  for  Im- 
pcovements.  Upon  the  pleadings,  and  In  the 
absence  of  a  bill  of  exceptions,  the  Judgment 
for  the  valne  oi  the  improvements  appears 
to  be  erroaeoiu. 

For  tbe  reasons  stated,  the  }udgment 
awatdtof  to  appelles  comp^uation  for  his 


improvements  is  reversed,  and  cause  remand- 
ed, with  directions  to  award  appellant  a  writ 
of  possession  for  the  land,  and  for  proceed- 
ings consistent  herewith. 


COMMONWBALTH  v.  HOVIOUS.» 

(Oonrt  of  Appeals  of  Kentucky.    Jan.  14,  1902.) 

DRUOOISTS— SALE  OF  DRUGS  BY  UNRIBOIS- 
TERKD  PHARMACIST— RIGHT  OF  PHY- 
SICIAN TO  SEILL  DRUGS. 
Under  Ky.  St.  i  2620,  prohibiting  the  sell- 
ing or  compounding  of  drugs,  except  by  a  regis- 
tered pharmacist,  and  section  2u32  (part  of 
same  act),  providing  that  "nothing  in  this  act 
■hall  apply  to,  or  in  any  manner  interfere  with 
the  business  of  any  licensed  practicing  physi- 
cian, or  prevent  him  from  supplying  to  his  pa- 
tients such  articles  as  may  seem  to  lilm  proper, 
or  with  bis  compounding  bis  own  prescriptions." 
while  a  regular  physician  may  sell  drugs  to  his 
own  patients,  he  is  subject  to  the  penalty  pre- 
Bcril)ed  if,  not  being  a  registered  pharmacist  he 
fills  prescriptions  sent  to  him  by  others. 

Appeal  from  circuit  court  Russell  county.. 

"To  be  officially  reported." 

An  Indictment  against  R.  D.  Hovlons  was 
dismissed,  and  the  commonwealth  appeala 
Reversed. 

R.  J.  Brecliinrldge  and  N.  H.  W.  Aaron,  for 
the  Commonwealth. 

GUFFY,  C.  J.  The  appeUee  was  indicted 
by  the  grand  jury  of  Russell  county,  charged 
with  a  violation  of  section  2620,  Ky.  St, 
which  reads  as  follows:  "Drugs  not  to  be 
Bold  or  Compounded,  Ebccept  by  Registered 
Pharmacist— Penalty:  Any  owner  of  a  phar- 
macy, or  retail  drug  store,  who,  not  being  a 
registered  pharmacist  shall  fail  or  neglect 
to  place  in  charge  of  such  pharmacy  or  drug 
store  a  registered  pharmacist  or  any  such 
proprietor  who  shall  by  himself,  or  any  other 
person,  permit  the  compounding  or  dispens- 
ing of  prescriptions,  or  the  vending  at  retail 
of  drugs,  medicine,  poisons,  or  pharmaceu- 
tical preparations  In  his  store  or  place  of  busi- 
ness, except  by  or  in  the  presence  and  under 
the  Immediate  supervision  of  a  registered 
pharmacist  shall  be  deemed  guilty  of  a  mis- 
demeanor and  upon  conviction  thereof,  shall 
be  liable  to  a  fine  of  not  less  than  twenty- 
five  nor  more  than  one  hundred  dollars  and 
each  week  that  be  shall  cause  or  permit  such 
pharmacy  or  retail  drug  store  to  be  so  con- 
ducted or  managed  shall  constitute  a  sep- 
arate and  distinct  offense  and  render  him 
liable  to  separate  prosecution  and  punish- 
ment therefor."  The  law  and  facts  were 
submitted  to  the  court,  a  Jury  trial  being 
waived.  The  court  found  as  a  fact  that  the 
defendant  carried  on  the  business  of  a  re- 
tail druggist  in  person  and  by  his  agent 
Kimble;  but  the  court  was  of  opinion  that 
as  the  defendant  was  a  regular,  licensed 
physician,  he  had  the  right  to  carry  on  the 
bnslneM  of  a  retail  druggist  and  pharmacist 


*  Raported  by  Bdward  W.  Hines,  Btoq.,  of  tlM  Fiuk- 
(Ht  bar,  sod  formerly  stau  rtporUr. 
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wlthoot  obtalnlog  the  certificate  reqnlred  by 
law  of  pharmaciats.  The  court  was  of  the 
opinion  that  the  law  authorized  a  pharmadst 
to  have  a  clerk  not  a  pharmacist  to  carry  on 
hlB  business,  and  was  of  the  opinion  that  a 
licensed  practicing  physician  might  also  have 
a  clerk  to  sell  drugs  by  retail  In  his  absence, 
and  thereupon  dismissed  the  Indictment; 
and  the  motion  for  a  new  trial  by  the  com- 
montrealth  having  been  overruled,  It  prose- 
cutes this  appeal. 

Section  2632,  c  85,  Ky.  St,  reads  as  fol- 
lows: "Persons  and  Articles  Exempt  from 
Operation  of  This  Act:  Nothing  In  this  act 
shall  be  construed  so  as  to  apply  to,  or  in  any 
manner  Interfere  with,  the  sale  of  the  usual 
non-poisonous  domestic  remedies  and  medi- 
cines, and  patent  or  proprietary  medicine,  by 
country  stores  in  small  places  or  rural  dis- 
tricts. Nothing  in  this  act  shall  apply  to,  or 
In  any  manner  Interfere  with  the  business 
of  any  licensed  practicing  physician,  or  pre- 
vent him  from  supplying  to  his  patients  such 
articles  as  may  seem  to  him  proper,  or  with 
bis  compounding  his  own  prescriptions."  It 
seems  from  the  opinion  of  the  circuit  court 
that  the  court  was  of  the  opinion,  and  so 
adjudged,  that  the  provisions  of  the  last- 
named  section  of  the  statute  entitled  a  li- 
censed, t»sctlclng  physician  to  keep,  sell,  and 
compound  drugs  as  a  retail  druggist  wlthont 
any  other  license.  The  contention  of  appel- 
lant is  that  the  section  in  question  only  per^ 
mits  such  physician  to  sell  or  furnish  to  or 
compound  drugs  for  his  own  patients.  It 
will  be  seen  from  the  section  supra  that  it 
does  not  simply  in  general  terms^  exempt 
physicians  from  the  provisions  of  section 
2620.  We  are  of  the  opinion  that  the  true 
meaning  and  Intent  of  section  2632  is  to  al- 
low a  pbysldan  to  compound  or  sell  any 
kind  of  drugs  to  his  own  patients,  but  not 
to  fill  prescriptions  sent  to  him  by  others.  In 
other  words,  if  a  party  applies  to  a  physician 
for  examination  and  treatment  the  phy- 
sician may  furnish  him  any  kind  of  drugs 
that  in  his  Judgment  is  proper,  or  compound 
for  him  any  kind  of  drugs  or  medicine;  but 
he  cannot  sell  drugs  indiscriminately  to  per- 
sons calling  for  the  same,  nor  compound 
drugs  and  sell  them  Indiscriminately  to  all 
who  may  call  for  them. 

It  results  from  the  foregoing  that  the  cir- 
cuit court  erred  in  adjudging  the  defendant 
not  guilty.  The  Judgment  is  therefore  re- 
versed, and  the  cause  remanded  for  proceed- 
ings consistent  herewith. 


VAN  VAOTOR'S  ADM'X  v.  LOUISVILLE 

&  N.  R.  CO.i 

(Court  of  Appeals  of  Kentucky.    Jan.  8,  1902.) 

DBATH— ACnOM    FOR    CAUSING— LIMITATION— 
INPANCT  OF  WIDOW  AND  CHILD. 

As  the  right  of  action  to  recover  for  the 
death  of  a  person  from  an  injury  inflicted  by 

*  Reported  by  Edward  W.  Hlnea,  E)B(i.,ot  tlM  Frank- 
lort  bar,  and  formerly  state  reporter. 


negligence  Is  by  Ky.  St.  {  6,  vested  in  his  per- 
sonal representative,  and  the  period  within  wnich 
■nch  an  action  may  be  brought  is  limited  to  one 
year  from  the  death,  the  fact  that  the  widow, 
who  sabsequently  qualified  as  personal  repre> 
sentative,  and  the  only  child  of  the  intestate, 
were  both  infanta  at  the  time  of  his  death, 
did  not  extend  the  period  of  limitation  beyond 
one  year  from  the  death. 

Appeal  from  circuit  court  Bullitt  county. 

"To  be  oflacially  reported." 

Action  by  the  administratrix  of  William 
A.  Van  Vactor  against  the  Louisville  &  Nash- 
ville Railroad  Company  to  recover  damages 
for  the  death  of  plaintiffs  intestate.  Judg- 
ment for  defendant-  and  plaintiff  appeals. 
Affirmed. 

S.  M.  Payton,  for  appellant  B.  D.  War- 
field,  Fairlelgh,  Straus  &  Eagles,  and  Ed- 
ward W.  Hlnes,  for  appellee. 

HOBSON,  J.  William  A.  Van  Vactor  was 
Injured  In  appellee's  service  on  February  28, 
ISOO.  He  died  of  these  injuries  on  August 
28,  1899,  leaving  surviving  him  his  widow, 
who  was  an  Infant  and  an  Infant  child  two 
years  old.  The  widow  became  of  age  on  Au- 
gust 20,  1900.  On  October  22,  1900,  she 
qualified  as  administratrix  of  her  husband's 
estate,  and  on  November  30,  1900,  she  filed 
this  suit  to  recover  of  appellee  damages 
for  the  loss  of  his  life,  charging  that  his 
injury  was  by  reason  of  the  negligence  of  ap- 
pellee and  its  servants.  The  circuit  court 
dismissed  the  petition  on  the  ground  that  the 
cause  of  action  was  barred  by  limitation, 
the  suit  not  having  been  filed  within  one 
year  from  the  death  of  the  intestate. 

The  ruling  of  the  court  below  Is  In  accord 
with  the  case  of  Garden  v.  Railroad  Co.,  101 
Ky.  115,  39  S.  W.  1027.  That  case  was  fol- 
lowed in  Railroad  Co.  v.  Kelley's  Adm'r 
(Ky.)  48  8.  W.  993,  and  was  approved  In 
Railroad  Co.  T.  Brantley's  Adm'r  (Ky.)  51 
S.  W.  685.  It  Is  Insisted,  however,  for  appel- 
lant that  these  cases  do  not  apply,  because 
the  widow  of  the  intestate  and  his  child  were 
both  infants  at  the  time  the  cause  of  action 
accrued,  and  the  disability  of  the  widow  was 
not  removed  until  a  few  months  before  the 
suit  was  filed.  Section  2525,  Ky.  St,  Is  relied 
on,  which  provides  that  "it  a  person  entitled 
to  bring"  any  of  the  actions  mentioned  in 
the  third  article  of  the  chapter  was  at  the 
time  the  cause  of  action  accrued  an  infant 
the  action  may  be  brought  within  the  like 
number  of  years  after  the  removal  of  such 
disability.  But  this  section  has  no  applica- 
tion, for  neither  the  widow  nor  the  Infant 
child  was  "entitled  to  bring"  the  action.  The 
cause  of  action  to  recover  for  the  death  of  a 
person  from  an  Injury  Infiicted  by  negli- 
gence is,  by  section  6,  Id.,  vested  in  his  per- 
sonal representative.  The  infancy  of  per- 
sons who  were  not  entitled  to  bring  the  ac- 
tion can  have  no  effect  upon  the  running 
of  the  statute.  The  cases  above  referred 
to  rest  upon  the  construction  of  the  statute 
that  the  suit  must  be  commenced  within  one 
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year  from  the  time  of  the  death  of  the  per- 
son Injured. 
Judgment  affirmed. 


BLA0KBT7BN  t.  THOMPSON  et  «Li 
(Conrt  of  Appeal!  of  Kentucky.    Jan.  14,  1902.) 

HUSBAND  AND  WIFE^-CONDUCT  OF  BUSINESS 
BY  HUSBAND  AS  WIPE'S  AGENT— PROPERTT 
PURCHASED  WITH  PROTITS  SUBJECT  TO 
HUSBAND'S  DEBTS. 

Where  the  wife's  sncceea  hi  basiness  was 
due  to  the  akill  and  hidustry  of  her  husband, 
who  conducted  the  business  as  her  agent,  real 
estate  purchased  with  the  profits  of  the  business 
was  snbjeot  to  the  husband's  debts. 

Appeal  from  circuit  court,  Ballard  county. 

"Not  to  be  officially  reported." 

Action  by  Thompson,  Wilson  &  Company 
against  MoHle  J.  Blackburn  to  enforce  a 
Judgment.  Judgment  for  plalntlfTs,  and  de- 
fendant appeals.    Affirmed. 

Bngg  ft  Wlckllffe,  for  appellant  Wm. 
Dance,  for  appellees. 

BURNAM,  J.  The  appellees,  Thompson, 
Wilson  &  Co.,  recovered  Judgment  against 
Henry  Blackburn,  the  husband  of  the  ap- 
pellant, MolHe  J.  Blackburn,  upon  which 
execution  Issued,  which  was  returned  "No 
property  found."  They  then  Instituted  this 
bctlon  nnder  section  439  of  the  Civil  Code, 
to  subject  to  the  payment  of  their  debt  a 
house  and  lot  to  which  the  appellant,  MoUIe 
J.  Blackburn,  held  the  legal  title,  and  whldi 
appellee  alleges  was  purchased  and  paid  for 
by  the  bnsband,  and  the  title  taken  to  the 
wife,  for  the  fraudulent  purpose  of  cheat- 
ing his  creditors.  The  appellant,  MoIUe  J. 
Blackbnrn,  filed  her  separate  answer,  In 
which  she  denied  that  her  husband  had  any 
Interest  in  the  property  sought  to  be  sub- 
jected, and  says  that  all  the  money  iised  In 
its  purchase  belonged  to  her,  and  denied 
that  the  title  was  taken  In  her  name  for 
the  purpose  of  defrauding  her  husband's 
creditors.  Upon  final  submission  the  circuit 
Judge  held  the  property  liable  for  appellees' 
debt,  and  from  that  Judgment  the  defendant 
appeals. 

The  evidence  discloses  that  Henry  Black- 
bum  was  engaged  in  the  saloon  business  for 
three  or  four  months  in  the  city  of  Cairo, 
111.,  about  a  year  before  his  wife  opened  a 
saloon  In  Wlckllflle,  Ky.,  and  that  while  so 
engaged  be  contracted  the  debt  which  is  the 
basils  of  appellees'  Judgment,  and  that  he 
failed  to  pay  any  part  thereof,  and  that  they 
sued  for  and  recovered  their  Judgment  after 
his  removal  to  Kentucky.  It  is  also  shown 
that  he  is  a  professional  saloon  keeper,  and 
a  most  admirable  business  man;  that  after 
his  wife  began  business  in  Wickliffe  he  had 
entire  charge  of  the  business;  his  wife  did 
not  pretend  to  run  the  saloon;  she  was  never 
in  the  house  but  twice  after  the  saloon  was 
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opened,  and  then  on  Sunday,  when  It  was 
closed.  Her  husband  paid  the  license  fee 
of  (1,000  both  years.  He  negotiated  and 
paid  for  the  lot,  and  contracted  with  the 
builders  to  erect  thereon  a  comfortable  brick 
house,  which  cost  in  the  neighborhood  of 
$2,500.  Both  of  them  testify  that  the  wife 
was  without  means  when  she  began  busi- 
ness In  Wickliffe,  but  that  she  borrowed 
$1,200  from  a  cousin  of  her  husband,  who  re- 
sided In  Tennessee,  with  which  to  pay  the 
license  for  the  first  year,  and  that  the  busi- 
ness yielded  in  profits  the  first  year  between 
f 3,000  and  $4,000;  and  that  the  property 
sought  to  be  subjected  was  paid  for  out  of 
these  profits.  There  can  be  no  doubt  that 
her  business  success  was  largely,  if  not 
wholly,  due  to  the  Intelligent  supervision  and 
Industry  of  her  husband.  It  was  held  In 
Gross  V.  Eddlnger,  85  Ky.  168.  3  S.  W.  1, 
Where  the  facts  were  very  similar  to  those 
in  the  case  at  bar,  that  the  husband's  cred- 
itors were  entitled  to  subject  to  the  payment 
of  their  debt  a  lot  purchased  with  the  prof- 
Its  of  a  business  conducted  by  the  husband 
as  agent  for  the  wife,  the  title  to  which 
was  in  the  wife.  And  in  Brooks-Waterfield 
Co.  V.  Prisbie,  99  Ky.  131,  85  S.  W.  106,  59 
Am.  St  Rep.  462,  It  was  held  that  the  cred- 
itors of  an  insolvent  husband  were  entitled 
to  subject  to  the  payment  of  their  debt  the 
increase  in  the  value  of  the  wife's  property, 
which  was  chiefly  due  to  the  skill,  energy, 
and  labor  of  the  husband.  In  Moran  t.  Mo- 
ran,  12  Bush,  303,  it  was  held  that  the  cred- 
itors of  an  insolvent  husband  were  entitled 
to  subject  all  that  he  might  be  able  to  earn 
In  excess  of  what  was  necessary  for  the  rea- 
sonable support  of  himself  and  family  to 
the  payment  of  their  debts,  notwithstanding 
the  fact  that  It  had  been  Invested  In  prop- 
erty In  the  wife's  name.  And  the  same  rul- 
ing was  followed  In  Edelmuth  v.  Wybrant 
(Ky.)  03  S.  W.  628. 

The  evidence  In  this  case  does  not  warrant 
a  reversal  of  the  Judgment  appealed  from. 

Judgment  affirmed. 


LOUISVILLE  &  N.  R.  CO.  ▼.  MILLBR.1 

(Court  of  Appeals  of  Kentucky.    Jan.  10,  1902.) 

COURT  OF  APPEALS— POWER  TO  ISSUE  WRIT 
OF  PROHIBITION— CONTEMPT  IN  VIOLATINO 
INJUNCTION— CONSTRUCTION  OF  ORDER  OF 
INJUNCTION. 

1.  The  court  of  appeals  has  Jurisdiction  to 
issne  a  writ  of  prohibition  to  restrain  a  trial 
court  from  proceeding  to  enforce  au  order  ad- 
judging a  defendant  to  be  in  contempt,  and 
imposing  a  fine  for  an  alleged  violation  of  an 
order  of  injunction,  where  the  act  complained  of 
is  not  within  the  order,  fairly  construed. 

2.  Where  a  railroad  company  was  required 
by  mandatory  injunction  to  receive  at  any  of  its 
stations  in  Kentucky,  and  to  "bill,"  transport, 
transfer,  switch,  and  deliver  in  the  customary 
way  at  a  certain  point  of  piiysical  connection 
between  the  tracks  of  said  company  and  anoth- 

*  Reported  by  Edward  W.  Illnes,  Eaq.,  ot  the  Frank* 
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«r  raHroacI  company  at  Tjouisville,  Ky.,  any 
live  stock  and  other  frriglit  consigned  to  the 
latt^  company  for*  a  certain  stock  yards  com- 
pany, and  to  so  "transfer,  switch,  and  deliver" 
to  the  latter  company  and  at  said  point  of  phys- 
ical connection  any  and  all  live  stock  and  other 
freight  "coming  over  its  lines  in  Kentncky"  con- 
signed to  said  stock  yards  company  at  its 
stock  yards,  the  order  does  not  embrace  live 
stock  shipped  from  another  state,  which  was 
originally  billed  and  consigned  merely  to  Louis- 
ville, Ky.,  and  not  to  the  stock  yards,  but  the 
destination  of  which,  by  agreement  between  the 
consignor  and  consignee,  was  changed  to  that 
point  after  it  was  shipped. 

8.  The  language  of  an  order  of  inJnnctioB 
shoald  not  be  stretched  to  cover  acts  not  fairly 
and  reasonably  within  its  meaning. 

Paynter,  Hobson,  and  White,  JJ.,  dissenting. 

"To  be  offlclally  reported." 

Motion  by  the  liOuisTlUe  &  NaahvUle  Rail- 
road Company  against  Shackelford  Miller  for 
a  wilt  of  prohibition.    Granted. 

Helm,  Bruce  ft  Helm,  for  petitioner. 
Dodd  &  Dodd,  Hozelrigg  &  Cbenanlt,  and  W. 
M.  Smith,  for  defendant. 

DU  RBLLE,  J.  The  Central  Stock  Yards 
Company  t>ronght  salt  In  the  Jefferson  cir- 
cuit court  against  the  Louisville  &  NashvUle 
Railroad  Company  seeing  to  have  certain 
Uve  stock  delivered  to  the  Central  Stock 
Tarda  Company  at  the  Central  Stock  Yards 
station.  The  suit  was  duly  allotted  to  the 
chancery  division.  Application  having  been 
made  and  affidavits  filed,  the  court  delivered 
a  written  opinion,  and  altered  an  order  as 
follows:  "And  in  pursuance  of  said  opinion 
It  is  ordered  and  adjudged  that  the  defend- 
ant Louisville  &  Nashville  Railroad  Company 
be  enjoined  and  restrained  from  neglecting, 
falling,  or  refusing  to  receive,  and  said  Louis- 
ville &  Nashville  Railroad  Company  is  here- 
by required  and  compelled  until  further  order 
of  the  court  herein  to  receive  at  any  and  all 
of  its  stations  In  Kentucky,  and  to  bill,  trans- 
port, transfer,  switch,  and  deliver  In  tiie  cus- 
tomary way  at  its  most  convenient  and  prac- 
tical point  of  physical  connection  betvreen 
Its  tracks  In  Louisville,  Kentnc^,  and  the 
tracks  of  the  Southern  Railway  Company  in 
Kentucky  at  Louisville,  Kentucky,  and  at 
their  Seventh  and  Magnolia  connection,  any 
and  all  Uve  stock  and  other  freight  consigned 
to  the  Southern  Railway  Company  In  Ken- 
tucky at  Louisville,  Kentucky,  for  the  Cen- 
tral Stock  Yards  Company,  for  transporta- 
tion and  delivery  by  said  Southern  Railway 
Company  In  Kentucky  to  plalntiS  at  Central 
Stock  Yards,  Kentucky,  or  any  other  person 
or  persons  at  said  station,  or  In  care  of  said 
Central  Stock  Yards  Company  at  said  sta- 
tion, and  to  so  transfw,  switch,  and  deliver 
to  said  Southern  Railway  Company  in  Ken- 
tucky at  Louisville,  Kentucky,  and  at  said 
point  of  physical  connection,  any  and  all 
Uve  stock  and  other  freight  coming  over  Its 
lines  In  Kentucky  consigned  to  tlie  Central 
Stock  Yards  Company  at  Central  Stock 
Yards,  Kentucky,  or  any  other  person  or  per- 
sons at  said  station,  or  in  care  of  said  Cen- 


tral Stock  Yards  Company  at  said  station, 
for  transportation  and  delivery  by  said  Sootb- 
em  Railway  Company  in  Kentucky  at  Louls- 
vlUe,  Kentucky,  and  so  billed  and  consign- 
ed." After  the  entry  of  Oie  order,  Uve 
stock  was  i^ered  to  the  railroad  company 
at  Columbia,  Tenn.,  and  the  company  re- 
quested to  biU  and  consign  the  stock  to  the 
Central  Stock  Yards  via  tbe  Southern  Rail- 
way in  Kentucky.  The  NashviUe  Railroad 
Company  refused  to  so  biU  and  consign  the 
Uve  stock,  but  it  was  received  and  bUIed 
and  consigned  to  Louisville,  Ky.  The  Louis- 
ville &  NashvUle  Railway  Company's  Uve 
stock  station  In  Louisville  Is  the  Bourbon 
Stock  Yards.  When  the  consignment  reach- 
ed South  Louisville,  the  consigrnee,  by  au- 
tborlty  of  the  consignor,  demanded  that  the 
cars  containing  the  shipment  be  stopped  at 
tliat  point,  and  delivered  to  the  Southern 
Railway  Company  In  KentutHty,  to  be  carried 
on  the  track  of  the  latter  company  to  the 
Central  Stock  Yards  station,— which  is  not  in 
Louisville,— and  there  delivered  to  the  Cen- 
tral Stock  Yards  Company.  The  LoulsvlUe 
&  Nashville  Railroad  Company  refused  to 
comply  with  this  demand,  but  carried  the 
shipment  to  the  Bourbon  Stock  Yards,  Its 
live  stock  station  In  LoulsviUe.  A  rule  Is- 
sued from  the  circuit  court  against  the  Louis- 
ville &  Nashville  Railroad  Company  to  show 
cause  why  It  shoald  not  be  punished  for  con- 
tempt for  disobeying  the  order  of  court  be- 
fore mentioned.  The  fa£ts  herehi  stated  hav- 
ing been  made  to  appear,  the  railroad  com- 
pany was  adjudged  guUty  of  contempt  In 
disobeying  the  curder,  and  fined.  The  rail- 
road company  has  applied  to  this  court  for 
a  writ  of  prohibition  prohibiting  the  Judge 
of  the  chancery  division  of  the  Jefferson 
circuit  court  from  proceeding  to  carry  Into 
effect  or  execution  the  order  adjudging  the 
railroad  company  guilty  of  contempt  and 
fining  It 

The  first  question  Is  as  to  the  power  of 
this  court  in  the  premises.  The  cases  of 
Hindman  v.  Toney,  97  Ky.  413,  30  S.  W.  1006, 
and  Weaver  v.  Toney  (Ky.)  54  S.  W.  732,  50 
L.  R.  A.  105,  seem  conclusive  that  this  court 
has  power  to  grant  the  writ  if  a  case  has 
been  presented  for  the  exercise  of  the  power. 
It  Is  manifest  that  no  question  Is  here  pre- 
sented which  in  any  way  Involves  the  merits 
of  the  litigation  In  which  the  order  was  made. 
It  is  Immaterial  in  this  proceeding  to  Inquire 
whether  the  trial  court  did  right  la  making 
the  order  of  injunction,  or  whether  It  might 
properly  have  enjoined  the  Louisville  & 
Nashville  Railroad  Company  from  doing  the 
acts  admitted  to  have  been  done.  The  sole 
question  here  Is  whether  those  acts  are  a 
violation  of  the  order  of  injunction,  fairly  con- 
strued. No  other  question  is  considered  or 
decided  upon  this  application.  An  examina- 
tion of  the  order  of  injunction  shows  It  to  be 
divided  Into  two  clauses,  and  that  each  clause 
relates,  and  was  Intended  to  relate,  to  a 
different  class  of  railroad  trafllc    The  first 
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clause  requires  the  railroad  company  to  re- 
ceire  live  stock  at  any  and  all  of  its  sta- 
tions In  Kentucky,  and  to  bill  and  transport 
and  deliver  such  live  stock  to  the  Soutbem. 
Railway  Oompany  at  LouisTille  for  transpor- 
tation to  the  Central  Stock  Yards  Company 
at  Central  Stock  Yards  station,  when  so  r»- 
qulred  by  the  consignor.  This  clause  refers 
to  and  provides  for  the  transportation  of  live 
stock  consigned  to  the  Central  Stock  Yards 
Company  or  the  Southern  Railway  Oompany 
from  points  within  the  state.  The  second 
elaose  applies  to  shipments  from  beyond  the 
boundary  of  the  state,  and  requires  the  Louis- 
ville &  Nashrille  Company  to  transport  and 
deliver  live  stock  shipped  from  points  outside 
the  state  In  the  same  manner  if  such  live 
stock  Is  ao  billed  and  consigned.  The  live 
stock  here  In  question  was  billed  and  con- 
signed from  a  point  outside  of  the  state  to 
LouisviUe,  and  not  to  Coitral  Stock  Yards 
station.  Whether  the  railroad  company's  re- 
fusal to  accept  the  consignment  to  the  Cen- 
tral Stock  Yards  via  the  Soutbem  Railway 
was  legal  or  illegal,  it  was  certainly  not  a 
Tlolatlon  of  the  order,  and  therefore  not  a 
oootempt. 

Was  the  railroad  company's  refusal  to 
change  the  destination  of  the  shipment  at 
South  I>oulsvlUe  a  disobedience  of  the  order? 
In  his  opinion  upon  the  rule  for  contempt  the 
learned  chancellor  has  argued  at  some  length, 
and  with  his  accustomed  ability  and  clear- 
ness, that  the  ccMisignor  and  consignee  bad 
the  legal  right  to  change  the  destination  ot 
the  shipment,  and  that  it  was  the  legal  duty 
of  the  railroad  company  to  comply  with  their 
demand.  In  the  view  we  have  taken  of  the 
matter,  this  is  not  material.  It  is  not  a 
question  of  what  the  chancellor  had  the  right 
to  order,  but  of  what  be  did  order.  Fairly 
oanstmed,  the  order  of  injunction  does  not. 
In  eitho:  clause.  In  our  opinion,  cover  an  at- 
tempt to  change  the  destination  of  a  ship- 
ment made  In  another  state.  Upon  an  appli- 
cation to  a  judge  of  this  court  to  dissolve  or 
modify  the  order,  we  do  not  think  this  ques- 
tion would  be  consld^ed  as  involved.  The 
petitioner,  thwef ore.  If  the  order  be  now  con- 
strued to  cover  a  change  of  destination,  is 
deprived  of  his  right  of  application  to  a  Judge 
of  this  court  ypon  the  question  of  the  chan- 
cellor's right  to  make  an  ordo:  covering  such 
change  of  destination. 

The  procedure  by  rule  for  contempt  should 
not  be  exercised  unless  a  case  is  presented 
of  actual  disobedience.  We  do  not  think 
such  a  case  is  presented  here.  The  entry  of 
an  order  of  Injunction  is,  in  some  respects, 
analogous  to  fbe  publication  of  a  penal  stat- 
ute. It  Is  a  notice  to  the  parties  that  certain 
things  must  be  done  or  not  done,  under  a 
penalty  to  be  fixed  by  the  court.  The  lan- 
guage of  such  notice  should  not  be  stretched 
t»  cover  acts  not  fairly  and  reasonably  with- 
in Ita  meaning.  In  the  case  at  bar  the  dltfer- 
encea  of  opinion  which  have  appeared  as  to 
the  proper  coMtractlui  of  this  order  Indi- 


cate that  It  Is  at  least  doubtful  whether  It 
covers  the  acts  complained  of,  and  we  aro 
of  opinion  that  It  ought  sot  to  be  SO  con- 
strued or  understood. 
The  writ  of  prohibition  may  go. 

PAYNTER,  H0B80N,  and  WHITB,  JJ.. 
dissenting. 


M.  RUMLBY  CO.  v.  WILCHER  et  al.i 

SAME  V.  RUSSELL  et  al. 

(Court  of  Appeals  of  Kentocky.    Jaa.  8,  1902.) 

BILLS  AND  NOTaB-ALTERATIOM  BT  ADDITION 
OF  OBLIGOR  —  CONSIDBRATION  FOR  NBW 
SIONATURB-RIQHT  OF  8URBTY  TO  MORT- 
GAGE SBCORITT. 

1.  The  altd-ation  of  a  note  by  the  addition  of 
an  obligor  at  the  instance  of  the  obligee,  after 
the  Issual  of  the  paper,  releases  the  previous  ob- 
llgorg,  uDles3  they  have  consented  thereto. 

2.  One  who  signs  an  existing  Bote  in  consid- 
eration of  the  extension  of  the  time  of  payment 
Is  bound  as  npon  a  aew  contract,  though  the 
previous  obligors  are  thereby  released. 

3.  Where  personal  property  mortgaged  by  the 
b«yer  to  the  seller  t«  secare  notes  for  the  price 
woH  resold  by  the  bnyer  to  the  seller,  the  sure- 
ties in  the  notes  were  entitled  to  have  the  value 
of  the  mortgaged  property  at  the  time  of  resale 
credited  npon  the  notes  in  proportion  to  their 
amoimts. 

Appeal  from  eircntt  court,  Marlon  county. 

"Not  to  be  officially  reported." 

Actions  by  the  M.  Rnmley  Company  against 
Bryant  Wllcher  and  others  on  certain  prom- 
issory notes.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed. 

H.  P.  Cooper,  for  appellant  8.  A.  Russell, 
for  appellees. 

BURXAM,  J.  In  May,  1884,  the  appellant, 
the  M.  Rumley  Company,  sold  to  Bryan  and 
Charles  Wllcher  a  "threshing  outfit,"  consist- 
ing of  an  engine,  separator,  etc.,  at  the  price 
of  $1,615.02,  taking  in  payment  therefor  their 
six  promissory  notes,  for  $2G9.17,  bearing  in- 
terest from  the  date  of  execution,  and  pay- 
able in  semiannual  installments  on  November 
1,  18&4,  April  1,  1805,  November  1,  1895,  April 
1,  1896,  November  1,  1896,  and  April  1,  1897. 
These  notes  were  all  signed  by  W.  O.  Taylor, 
John  Russell,  and  J.  P.  Russell  as  sureties, 
and  the  company  also  took  a  mortgage  on 
the  outfit  as  additional  security.  Some  time 
after  their  purchase,  Charles  Wllcher  sold  his 
Interest  In  the  outfit  to  Bryan  Wllcher.  The 
purchaser  failed  to  pay  the  first  two  install- 
ments of  the  purchase  price,  which  fell  due 
In  November,  ISM,  and  April,  1885;  and  In 
May,  1895,  the  defendant  Sarah  A.  Russell 
signed  each  of  these  notes  In  consideration 
of  the  extension  of  the  time  for  their  pay- 
ment for  one  year.  In  May,  1896,  Bryan 
Wllcher  sold  the  outfit  back  to  the  company 
for  $600,  which  was  paid  by  the  surrender 
of  the  notes  which  became  due  In  April  and 
November,  1886,  leaving  four  of  the  six  orig- 
inal notes  unpaid,  the  first  two  of  which  were 

*  Reported  by  Edward  W.HInea,  Ee<t.,ot  the  FrailK- 
ioit  tor,  and  tormtrly  state  raporter. 
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signed  by  Mrs.  Sarah  A.  Russell.  On  tbe 
20th  day  oC  Angnst,  1898,  tbe  company  insti- 
tuted In  the  Marlon  circuit  court  separate 
suits,— one  on  tbe  notes  which  were  signed 
by  Mrs.  Russell,  and  the  other  on  the  notes 
which  she  bad  not  signed.  Judgment  was 
rendered  by  default  against  Bryan  and 
Charles  Wllcber.  The  defendants  John  Rua- 
sell,  J.  P.  Bnssell,  and  W.  G.  Taylor  pleaded 
that  they  were  accommodation  securities  on 
all  of  the  notes,  and  that  appellant,  with- 
out their  knowledge  or  consent,  had  procured 
Mrs.  Bussell  to  sign  tbe  first  two  notes  after 
they  were  delirered,  and  in  consideration 
therefor  the  time  for  the  payment  of  all  tbe 
notes  was  extended  one  year;  and  tn  the  sec- 
ond paragraph  of  the  answ^  they  pleaded 
that  they  had,  by  virtue  of  the  m<»tgage 
to  appellant  upon  the  threshing  outfit,  a  lien 
thereon  to  protect  them  to  tbe  extent  of  Its 
value,  and  that  it  was  worth  at  the  time  it 
was  taken  possession  of  $1,400,  and  that  it 
was  done  without  their  knowledge  or  con- 
sent, and  asked  that  as  to  them  the  petition 
be  dismissed.  The  defendant  Sarah  A.  Bus- 
sell,  for  separate  answer  to  tbe  petition  filed 
against  her,  pleaded  first  that  her  signature 
to  the  notes  had  been  procured  by  appellant 
by  representations  made  to  her  that  she 
would  lose  nothing,  as  the  mortgage  upon 
the  threshing  outfit  was  ample  to  discharge 
plaintiff's  entire  debt;  and  In  tbe  second 
paragraph,  for  answer,  she  pleads  that  ap- 
pellant had  converted  the  outfit  to  Its  own 
use  without  her  knowledge  or  consent,  and, 
in  violation  of  her  rights,  had  undertaken  to 
pay  therefor  by  the  surrender  of  two  of 
tbe  purchase-money  notes  on  which  she  was 
not  bound,  and  that  by  reason  thereof  she 
was  discharged  from  all  liability. 

Appellant  only  consented  to  extend  the 
time  for  the  payment  of  the  notes  which 
were  signed  by  Mrs.  Russell.  This  Is  not 
only  shown  by  the  testimony  of  the  parties, 
but  by  the  fact  that  the  indorsement  of  the 
extension  of  tbe  time  of  payment  was  made 
upon  the  back  of  each  of  these  notes  at  the 
dates  of  her  signature,  and  no  such  indorse- 
ment was  made  upon  the  other  notes.  The 
first  question  of  law  to  be  determined  Is  the 
effect  of  the  addition  of  Mrs.  Russell's  name 
to  the  notes  signed  by  her  without  the  knowl- 
edge or  consent  of  the  original  securities  there- 
on. The  rule  is  a  very  general  one  that  the 
alteration  of  a  note  by  the  addition  at  the 
Instance  of  the  obligee  of  another  security 
after  the  Issual  of  the  paper,  and  without 
tbe  consent  of  the  previous  signers,  vitiates 
It  This  doctrine  is  fully  sustained  by  the 
following  authorities:  Bank  ▼.  Penick,  5  T. 
B.  Mon.  25;  Shlpp's  Adm'r  T.  Suggett's 
Adm'r,  0  B.  Mon.  8;  Singleton  ▼.  McQuerry, 
85  Ky.  41,  2  8.  W.  652;  Brandt,  Sur.  §  331; 
2  Pars.  Notes  &  B.  p.  659.  And  the  appel- 
lees John  Russell,  J.  P.  Russell,  and  W.  G. 
Taylor  were  released  from  all  liability  upon 
the  two  notes  signed  by  Mrs.  Russell.  But 
as  the  agreement  providing  for  the  extension 


only  applied  to  the  notes  signed  by  her,  their 
liability  was  unaffected  upon  tbe  remaining 
obligations  signed  by  them;  and  as  the 
Wllchers  procured  an  extension  of  time  for 
the  payment  of  these  two  notes  by  reason 
of  tbe  signature  of  Mrs.  Russell,  so  far  as 
she  Is  concerned  she  was  bound  by  ber  sig- 
nature as  upon  a  new  contract  See  Cran- 
dall  V.  Bank,  61  Ind.  849;  Favorite  v.  SUd- 
ham,  81  Ind.  423;  Dlckerman  r.  Miner,  43 
Iowa,  608;  Partridge  v.  Colby,  19  Barb.  248; 
McVean  v.  Scott,  46  Barb.  879. 

It  Is  Insisted  for  appellees  that  appellant 
arbitrarily  and  forcibly  took  possession  of 
the  threshing  outfit.  The  testimony  does  not 
support  this  contention.  The  witness  Blod- 
get  who  represented  the  company,  testified 
to  a  distinct  contract  made  with  Bryan  Wllcb- 
er by  which  he  surrendered  the  outfit  In 
consideration  of  the  surrender  of  the  two 
notes  for  the  purchase  money,  which  were 
delivered  to  blm  at  the  time.  This  state- 
ment of  Blodget  Is  not  substantially  contra- 
dicted by  Wllcber.  He  testifies,  in  sub- 
stance, that  be  thought  the  price  offered  for 
the  outfit  by  the  company  Inadequate,  but 
that  he  gave  possession  under  the  Impres- 
sion that  as  they  could  sell  by  a  foreclosure 
of  their  mortgage,  it  was  the  best  thing  he 
could  do.  Undoubtedly  the  securities  had  a 
right  to  look  to  the  mortgage  as  at  least  a 
partial  indemnity  against  loss,  and  appellant 
could  not  by  purchase  from  Wllcber  at  an 
Inadequate  price,  devest  them  of  their  rlgbta 
In  the  premises;  bat  all  that  they  have  a 
right  to  require  is  that  the  appellant  shall  ac- 
count for  the  outfit  so  purchased  from  Wllcb- 
er at  Its  full  value.  There  is  some  conflict 
in  the  testimony  as  to  what  was  its  real  val- 
ue at  the  time  It  was  surrendered  to  appel- 
lant and  upon  the.  whole  testimony  we  have 
concluded  that  $900  was  Its  fair  valuation. 
As.  Mrs.  Russell  is  bound  for  one-third  of  the 
amount  of  the  notes  which  the  mortgage 
was  executed  to  secure,  she  is  entitled  to  a 
credit  for  one-third  of  the  value  of  the  mort- 
gaged property  at  the  date  of  Its  resale  to 
appellant  upon  the  two  notes  signed  by  ber. 
And  John  Russell,  J.  P.  Russell,  and  W.  G. 
Taylor  should  be  credited  with  $600  upon  the 
remaining  four  notes.  As  two  of  the  notes, 
aggregating  $600,  have  been  surrendered  by 
appellant  it  Is  entitled  to  a  judgment  against 
John  and  J.  P.  Russell  and  W.  G.  Taylor 
for  the  amount  of  tbe  obligations  sued  on. 

For  the  reasons  Indicated,  the  Judgment  In 
the  consolidated  cases  Is  reversed,  and  the 
causes  remanded  Cor  proceedings  consistent 
with  this  opinion. 

CITY  OP  COVINGTON  v.  WILSON  et  aL* 
(Court  of  Appeals  of  Kentucky.    Jan.  10,  1902.) 

BILLS  OP  EXCEPTIONS— TIME  FOR   FILING  IN 
COURTS  OP  CONTINUOUS  SESSION. 
Under  Ky.   St   §   1016,    providing,   as  to 
courts  of  continuous  session,  that  "within  sixty 

'  Reported  by  Edward  W.  Hlnes,  Esq.,  of  tlM  Frank- 
fort bar,  and  formerly  state  reporter. 
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days  after  the  jodgment  becomes  final  the  party 
excepting  shall  anleas  further  time  be  given  him, 
prepare  his  bill  of  exceptionfi,"  where  a  motion 
for  new  trial  was  orerniled  December  10th,  a 
bill  of  exceptions  tendered  February  13th  waa 
too  late:  there  haTing  been  no  extension  of  time. 

Appeal  from  circuit  conrt,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  A.  L.  and  W.  A.  Wilson  against 
the  city  of  Covington  to  recover  damages  for 
personal  Injuries.  Judgment  for  plaintlfts, 
and  defendant  appeals.    Affirmed. 

F.  J.  Hanlon,  for  appellant  O.  P.  Schmidt, 
for  appellees. 

HOBSON,  J.  Appellee  sued  appellant  for 
persona]  Injuries  alleged  to  have  been  receiv- 
ed by  ber  by  reason  of  appellant's  negligence, 
and  recovered  $500.  The  verdict  and  Judg- 
ment were  rendered  on  November  21,  1900. 
On  November  23d  appellant  filed  grounds  and 
altered  a  motion  for  new  trial.  This  motion 
was  overruled  on  December  10th,  and  an  ap- 
peal waa  then  granted  to  this  court  No 
steps  were  taken  In  the  case  after  this  until 
February  13,  1901,  when  appellant  tendered 
a  bill  of  exceptions.  This  the  cotut  refused 
to  allow  to  be  ffied  on  the  ground  that  the 
time  had  expired  for  filing  it  The  proceed- 
ings were  had  in  the  Kenton  circuit  court, 
which  Is  of  continuous  session,  and  more 
than  GO  days  had  elapsed  after  the  overruling 
of  the  motion  fc?  new  trial  and  the  granting 
of  the  appeal  to  this  court  before  the  bill  of 
exceptions  was  tendered.  Section  1016,  Ky. 
St,  which  controls  the  matter,  is  as  follows - 
'Sills  of  exception  must  be  prepared  and 
presented  to  the  Judge  within  sixty  days  aft- 
er the  making  of  the  order  excepted  to;  but 
exceptions  taken  during  the  trial  need  not  be 
noted  of  record  nor  reduced  to  writing,  un- 
less by  order  of  the  court  until  after  the  trial; 
within  sixty  days  after  the  Judgment  be- 
comes final  the  party  excepting  shall  unless 
further  time  be  given  him,  prepare  his  bill 
of  exceptlonit,  but  further  time  may  be  given 
to  prepare  a  bill,  bat  not  beyond  one  him- 
dred  and  twenty  days  after  the  Judgment  be- 
comes finaL"  In  courts  of  continuous  ses- 
Blon  60  days  is  a  term,  and  the  court  has  no 
control  of  Its  Judgments  after  that  time. 
W'orsham  v.  Lancaster  (Ky.)  47  S.  W.  448. 
The  statute  quoted  requires  the  party  except- 
ing to  prepare  his  bill  of  exceptions  within 
60  days  after  the  Judgment  becomes  final. 
Further  time  may  be  given  to  prepare  a  bill, 
bnt  not  beyond  120  days.  In  this  case  the 
Judgment  became  final  on  December  10th, 
when  the  motion  for  new  trial  was  overruled. 
The  bill  of  exceptions  was  not  tendered  with- 
in 60  days  after  this,  nor  was  further  time 
Siven  to  prepare  It  The  time  for  filing  the 
bin  bad  therefore  expired  on  February  18th, 
when  it  was  tendered,  and  the  court  prop- 
erly refused  to  allow  It  to  be  filed.  The 
pleadings  support  the  judgment,  and  we  see 
no  error  In  the  record. 

Judgment  affirmed. 


ILLINOIS  CENT.  B.  00.  t.  BARRHIT.i 
(Court  of  Appeals  of  Kentacky.    Jan.  10,  1902.) 

RAILROADS— FIRBS  FROM  ESCAFINQ  SPARK»- 
PERaMPTORY  INSTRUCTION— RECORD  OP  IN- 
SPECTION OF  BNQINB  AS  BfVIOBNCB— BUR- 
DEN OF  PROOF. 

1.  In  an  action  against  a  railroad  company  to 
recover  damages  for  the  bornlng  of  crops  by 
sparks  escaping  from  an  engine,  the  fact  that 
the  fire  waa  caused  by  escaping  sparks  being 
admitted,  the  burden  was  upon  defendant  not 
only  to  prove  that  the  engine  was  provided  with 
a  proper  spark  arrester,  but  that  it  was  prop- 
erly adjusted,  and  in  perfect  order,  at  the  time 
the  spai'ks  escaped;  and  as  the  only  person  who 
testified  on  that  point  was  the  engineer  in 
charge  of  the  engine,  who  admitted  that  he  had 
not  examined  the  spark  arrester  for  six  months, 
and  that  he  had  not  used  the  engine  for  a  long 
time  previous  to  that  day,  defendant's  request 
for  a  peremptory  instruction  was  properly  re- 
fused. 

2.  The  record  of  an  inspection  of  the  engine 
by  one  who  was  not  offered  as  a  witness  was 
not  admisaible  as  original  evidence,  not  being 
a  public  record. 

3.  Defendant  having  admitted  that  the  fire 
was  caused  by  sparks  which  escaped  from  its 
engine,  and  pleaded  that  the  engine  was  fui-nish- 
ed  with  a  proper  spark  arrester,  which  was 
properly  adjusted,  and  in  perfect  condition,  its 
plea  was,  m  effect,  a  plea  of  confession  and 
avoidance,  and  it  therefore  properly  assumed  the 
burden  of  proof. 

Appeal  from  circuit  court,  Henderson 
county. 

"Not  to  be  officially  reported." 

Action  by  James  R.  Barret  against  the  Illi- 
nois Central  Railroad  Company  to  recover 
damages  for  loss  of  property  by  fire.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

S.  B.  &  R.  D.  Vance  and  Plrtle  &  Trabue. 
for  appellant  Teaman  &  Teaman,  for  ap- 
pellee. 

BURNAM,  J.  This  action  waa  Instituted 
by  appellee,  James  R.  Barret,  against  the  ap- 
pellant, the  Illinois  Central  Railroad  Com- 
pany, to  recover  damages  for  the  burning  of 
40  acres  of  clover  growing  on  his  land  and 
60  tons  of  straw  stacked  thereon,  alleged  to 
be  due  to  the  negligence  and  carelessness  of 
appellant  In  operating  Its  railroad.  The  an- 
swer is  in  two  paragraphs.  In  the  first  the 
amount  and  value  of  the  property  destroyed 
is  put  In  Issue.  In  the  second  defendant  ad- 
mits having  set  fire  to  and  burned  the  prop- 
erty sued  for,  and  "says  that  It  was  caused 
by  sparks  that  escaped  from  Its  engine  No. 
287;  that  this  engine  was  provided  with  the 
best  and  moat  effective  appliances  known  to 
science  for  the  preventing  the  escape  of 
sparks  from  the  chimneys  of  locomotive  en- 
gines, which  were  In  good  condition,  and 
properly  adjusted;  and  that  the  engine  was 
properly  and  prudently  managed  and  oper- 
ated, so  that  the  sparks  which  escaped  there- 
from and  caused  the  fire  could  not  have  been 
prevented,  and  were  not  caused  by  the  neg- 
ligence of  the  defendant."  By  reply  appellee 
denied  that  the  engine  which  set  fire  to  the 

*  R^ortcd  by  Edward  W.  Hlnes,  Esq.,  of  tb«  Frank'P 
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property  waa  fumlsbed  with  the  best  and 
most  effective  appliances  in  use  for  prevent- 
ing the  escape  of  sparks,  or  that  they  were 
In  good  condition,  or  properly  adjusted,  or 
that  the  engine  -svas  prudently  managed,  or 
that  the  fire  could  not  have  beem  prevented. 
A  trial  before  a  Jury  resulted  in  a  verdict 
and  Judgment  for  the  plaintiff  for  $250,  and 
we  are  asked  to  reverse  that  Judgment 

The  chief  ground  relied  on  is  that  the 
court  erred  In  falling  to  give  a  peremptory 
Instruction,  it  being  Insisted  that  there  was 
no  evidence  tending  to  show  that  the  burn- 
ing was  due  to  its  negligence.  We  cannot 
concur  In  this  contention.  The  burden  was 
upon  appellant  not  only  to  prove  that  the 
engine  was  provided  with  proper  E^ark  ar- 
resters, but  that  It  was  properly  adjueted, 
and  In  perfect  order,  at  the  time  the  sparks 
escaping  therefrom  set  fire  to  plalntiflTs  prop- 
erty. The  only  witness  who  testified  on  this 
point  was  the  engineer  In  charge  oC  the  en- 
gine, who  admits  that  he  bad  not  examined 
the  spark  arrester  for  six  months,  and  that 
he  had  not  used  the  engine  for  a  long  time 
previous  to  that  day.  There  was  no  testi- 
mony at  all  to  sbow  that  the  arrester  was  In 
good  condition  at  the  time. 

Appellant  also  complains  that  It  was  not 
permitted  to  read  as  original  evidence  the 
record  of  the  Inspection  of  engine  No.  287, 
which  was  made  by  a  party  who  was  not 
even  offered  as  a  witness.  Undoubtedly  the 
man  who  actually  Inspected  the  engine  and 
made  the  entry,  if  he  had  been  present,  could 
have  referred  to  the  records  made  by  him  to 
refrest)  his  recollections  as  to  his  Inspection 
and  the  condition  of  the  engine.  But  the 
book  Itself  could  not  be  used  as  original  evi- 
dence, as  it  was  not  a  public  record. 

Api>ellant  also  complains  that  the  burden 
of  proof  under  the  pleadings  was  upon  the 
plaintifT  upon  the  trial  In  the  court  below. 
It  Introduced  its  evidence  first  and  concladed 
the  argument  without  objection,  and,  we 
Uiink,  properly  so,  as  the  plea  was,  in  effect, 
one  of  confession  and  avoidance,  and  it  has 
no  ground  to  complain  of  the  Instructions 
given  to  the  Jury. 

Judgment  affirmed. 


MERCER  COUNTY  et  al.  y.  CITY  OF  HAB- 

RODSBURG  et  al.i- 

(Court  of  Appeals  of  Kentucky.    Jan.  8,  1902.) 

KtriSANCE  —  HITCHINO  POSTS  ERECTED  BY 
COUNTY  AT  COUNTY  SEAT— RIGHT  OF  CITY 
TO  INJUNCTION  —  CONTRACT  AUTHORIZING 
ERECTION  NOT  AN  ESTOPPElr-TRANSFER  Of 
I^EQAL  ISSUES  TO  ORDINAJIY  DOCKET. 

1.  Where  a  city  made  an  order  condemning  as 
■  nuisance  hitching  posts  erected  b;  the  county, 
and  caused  them  to  be  removed,  the  city  was 
entitled  to  an  injunction  restraining  the  county 
from  replacing  them,  as  the  posts,  though  not  a 
nnisance  in  themselves,  become  a  nuisance  from 
the  hitching:  of  horses  to  them,  by  reason  of  the 
filth  which  was  dropped. 

2.  A  contract  between  the  county  and  city  an- 
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thorizing  the  county  to  erect  the  posts  does  not 
estop  the  city  from  abating  the  nuisance,  as 
population  has  increased  since  the  contract  was 
made;  and,  besides,  the  contract  did  not  contem- 
plate a  Duisanee,  and,  even  if  it  bad  done  so, 
the  dtr  ooald  not  legalise  a  nuisance. 

3.  As  equity  has  exclusive  jurisdiction  to  en- 
join a  nuisance,  the  defendant  was  not  entitled 
to  a  transfer  to  the  ordinary  docket  for  a  trial 
of  the  question  of  fact  whether  there  was  a  nui- 
sance; Civ.  Code  Prac.  §  12,  which  anthorires 
a  transfer  to  the  ordinary  docket  of  any  isana 
as  to  wiiich  either  party  is  entitled  to  a  jury 
trial,  having  no  application. 

Appeal  from  chrcult  court,  Mercer  county. 

"Not  to  be  officially  reported." 

Action  by  the  city  of  Harrodsburg  and 
others  against  Mercer  county  and  others  for 
an  injunction.  Judgment  for  plaintiffs,  and 
defendants  appeal.    Affirmed. 

Galther  &  Vanarsdall  and  W.  C.  Bell,  for 
appellants.    Robert  Harding,  tot  appellees. 

HOBSON,  J.  In  the  year  1820  the  trus- 
tees of  the  town  of  Harrodsburg  conveyed 
to  the  county  of  Mercer  land  for  a  public 
square,  on  which  the  public  buildings  were 
erected.  This  square  was  bounded  on  each 
side  by  streets,  and  was  Inclosed  by  a  fence. 
The  fence  was  used  to  bitch  horses  to.  In 
the  year  1883  the  town  authorities,  la  con- 
sideration of  the  county  court  removing  the 
fence  on  the  north  and  south  side  of  the 
square,  and  building  a  good,  new  fence 
seven  feet  within  the  line  of  that  fence,  and 
also  a  good  brick  pavement  on  this  seven 
feet,  agreed  that  the  county  court  might  put 
up  good  hitching  posts  where  the  old  fence 
stood,  with  a  strong  chain  from  post  to  post 
and  maintain  the  posts  and  chains  in  good  re- 
pair. The  county  court  complied  with  the 
contract,  and  this  became  the  bitching  place 
for  the  town.  About  the  year  1897  the 
board  of  health  condemned  these  hitching 
posts  as  a  nnisance,  on  the  {ground  that  the 
horses  hitched  there  droii^ed  so  much  filth 
as  to  create  a  stench  and  draw  files  that 
were  a  menace  to  public  health.  This  order 
was  not  at  first  put  on  their  record  book, 
but  in  the  year  1000  it  was  recorded  "now 
for  then."  The  city  authorities  then  made 
an  order  condemning  the  hitching  posts  as 
a  nuisance  and  ordering  the  marshal  to  re- 
move them.  This  he  did  at  night  The 
next  morning  the  county  authorities  proceed- 
ed to  replace  the  hitching  posts,  and  the  city 
filed  this  suit  to  enjoin  them  from  so  doing. 
The  allegations  of  the  petition  were  denied 
by  the  answer,  and  a  large  amount  of  evi- 
dence was  offered  on  the  trial.  The  circuit 
court  perpetuated  the  injunction,  and  the 
county  has  appealed.  A  number  of  grounds 
for  reversal  are  relied  on,  which  will  be 
briefly  noticed. 

The  petition  Is  sufficient  on  demurrer. 
While  the  hitching  posts  and  ctialns  were 
not  a  nuisance  in  themselves,  they  became 
a  nnisance  from  the  hitching  of  horses  t» 
them.  Tlioy  were  placed  there  for  horses 
to  be  hitched  to  them,  and  the  removal  of 
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the  posts  and  ehalnB  was  the  only  way  to 

abate  tbe  nnisance. 

There  was  no  error  In  orerruUng  the  mo- 
Voa  to  transfer  the  case  to  the  ordinary 
docket  for  a  trial  of  the  question  whether 
there  was  a  nuisance.  Equity  has  always 
entertained  Jurisdiction  to  abate  nuisances, 
and  the  defendant  was  not  entitled  to  a 
jury  trial  of  a  question  of  fact  arising  In 
an  action  of  exclusively  equitable  cogni- 
zance. Section  12  of  the  Civil  Ck)de  ot  Prac- 
tice has  no  application  to  such  a  case.  The 
chancellor  could  nerer  get  through  with  his 
docliet  If  either  party  were  entitled  to  a 
Jury  trial  on  every  Issue  of  fact  made  in  the 
cases. 

The  city  was  not  estopped  by  the  contract 
made  in  the  year  1883.  As  population  In- 
creases things  become  nuisances  wlilch  oc- 
casioned little  inconvenience  when  the  pop- 
ulation was  not  so  dense  or  the  traffic  so 
great  The  contract  of  1883  did  not  con- 
template the  creation  of  a  nuisance;  the 
town  trustees  conld  not  have  legalised  a 
nnisance  if  they  had  contemplated  It 

On  the  question  of  fact  we  see  no  rea- 
son for  disturbing  the  chancellor's  condn- 
slon. 

Judgmmt  affirmed. 


O'NBAL  T.  SPALDING  et  al.i 
(Court  of  Appeals  of  Kentucky.    Jan.  14,  1902.) 

ATTORNBT  AND  CLIENT— RIOHT  OP  CLIENT  TO 
ENJOIN  ATTORNEY  FROM  COLLECT- 
ING JODOMENT. 

1.  The  plaintiff  in  a  judgment  was  entitled  to 
tn  injunction  restraining  uer  attorney  from  col- 
lecting the  jndgmeDt  though  he  had  a  iien  there- 
on for  a  reasonable  fee,  and  in  an  action  for 
that  purpose  was  entitled,  nnder  proper  plead- 
inps  and  proof,  to  iiave  the  chancellor  fix  the 
extent  of  the  attorney's  iien. 

2.  Plaintiff  had  a  right  to  discharge  her  attor- 
oey,  and  the  institution  of  the  action  to  enjoin 
biro  from  coilecting  the  judgment  which  he  had 
obtained  was  notice  of  his  discharge. 

Appeal  from  circuit  court,  Marion  county. 

"Not  to  be  officially  reported." 

Action  by  Kate  O'Neal  against  Ben  Spald- 
faig  and  another  for  an  injunction.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

W.  J.  Lisle,  for  appellant  Ben  Spalding, 
for  appellees. 

OUFKY,  C.  J.  It  appears  from  the  peti- 
tion in  this  action  that  the  appellant  recov- 
ered Judgment  against  Ben  O'Neal  for  the 
mm  of  I9S4.S2,  with  interest  from  February 
28.  1889;  that  the  appellant  is  the  daughter- 
in-law  of  defendant  Ben  O'Neal,  and  does  not 
wish  an  execution  to  issue  on  said  Judgment 
and  has  so  Informed  defendant  Lancaster, 
clerk  of  the  Marlon  circuit  court;  that  her 
attorney  in  said  action,  Spalding,  has  a  lien 
on  said  Judgment  for  a  reasonable  attorney's 
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fee,  which  plaintiff  Is  willing,  ready,  and 
able  to  pay  and  has  offered  to  pay  said  at- 
torney, but  he  (Spalding)  claims  a  fee  of 
one-half  of  said  Judgment  which  plalntifl 
averred  to  be  unreasonable,  and  said  attor- 
ney was  then  ordering  said  clerk  to  issne 
an  execution  on  said  Judgment  and  the  de- 
fendant O'Neal  was  insisting  upon  paying 
said  Judgment  to  said  Spalding,  which  Judg- 
ment at  that  time  amounted  to  more  than 
$1,100;  and  that  the  defendant  O'Neal  bad 
ordered  the  Marlon  National  Bank  to  pay 
said  sum  to  said  Spalding.  It  Is  further  aver- 
red that  said  attorney  is  insolvent  and  that 
the  collection  of  the  sum  by  him  would  pro- 
duce great  and  Irreparable  Injury  to  her. 
Plaintiff  also  asserted  her  right  to  control  the 
collection  of  said  Judgment,  subject  to  the 
attorney's  lien  for  a  reasonable  fee,  which 
it  is  averred  should  be  $100,  and  no  more, 
I  which  she  was  then  ready,  willing,  and  able 
to  pay,  "and  here  and  now  offers  to  pay," 
but  her  said  attorney  would  not  agree  there- 
to. She  asks  for  an  injimction  against  said 
Spalding,  said  bank,  and  O'Neal,  enjoining 
Spalding  from  collecting,  the  clerk  from  is^ 
suing  the  execution,  and  O'Neal  from  pay- 
ing said  Judgment  It  was  averred  in  an 
amended  petition  that  she  had  paid  before  the 
Institution  of  her  said  suit  $50  to  her  said 
attorney,  and  never  gave  him  any  iwwer  or 
authority  to  sue  out  an  execution  for  and 
collect  said  Judgment;  that  all  right  or  au- 
thority he  bad  ceased  upon  the  rendition  (rf 
the  flnni  Judgment  In  the  action  named  tn  bet 
original  petition,  and  said  Spalding  bad  no 
right  in  said  Judgment  or  in  its  collection, 
except  to  the  extent  of  his  statutory  lien  for 
a  reasonable  attorney's  fee.  The  court  was 
further  asked  to  fix  said  defendant's  f6e  in 
the  action  against  this  plaintiff.  Demurrer 
was  sustained  to  the  petition  as  amended. 
Appellant  also  offered  a  second  amended  pe- 
tition, which  tlie  court  refused  to  permit  to 
be  filed,  the  substance  of  which  wns  to  the 
effect  that  but  for  the  injunction  sued  out 
the  clerk  of  the  Marion  circuit  court  would 
have  Issued  execution  on  her  said  Judgment, 
and  the  amount  thereof  and  the  costs  would 
have  been  paid  over  to  the  defendant  Spald- 
ing. The  court  finally  dismissed  plaintiff's 
petition  and  dissolved  the  injunction.  From 
that  Judgment  this  appeal  is  prosecuted,  with 
a  supersedeas. 

It  seems  to  us  that  the  appellant  had  a 
perfect  right  to  control  the  collection  of  the 
Jadgment  against  the  defendant  Ben  O'Neal, 
except  that  she  might  not  claim  so  much  of 
the  Judgment  as  would  be  a  reasonable  fee 
to  ber  attorney,  who  bad  been  given  a  lien 
thereon  for  a  reasonable  fee.  She  certainly 
had  a  right  to  discbarge  him  from  acting  as 
her  attorney,  and  the  institution  of  this  suit 
was  evidently  notice  to  that  effect  Root  v. 
McUvalne  (Ky.)  66  S.  W.  498.  The  ai^eUee 
Spalding  would  have  a  right  by  apprc^ata 
proceedings  to  enforce  bis  Hen  upon  the> 
Judgment  herein  mentioned  in  satisfaction  of^ 


12 


66  SOUTHWESTERN  EBPOBTER. 


(Kr. 


a  reasonable  fee,  but  be  could  not  legally 
collect  the  entire  judgment  In  opposition  to 
tbe  TTlsh  of  appellant;  nor  could  tbe  defend- 
ant In  tbe  Judgment  legally  pay  tbe  same  t» 
Spalding  In  opposition  to  tbe  known  or  ex- 
inressed  wish  of  tbe  appellant.  It  therefore 
follows  that  the  court  erred  In  dlsmtaslng  the 
petition.  Moreover,  tbe  court  was  asked  to 
fix  and  determine  the  extent  of  Spalding's 
lien,  which  it  should  have  done  upon  proper 
pleadings  and  proof. 

We  deem  it  unnecessary  to  pass  upon  the 
various  motions  heretofore  filed  In  this  court, 
but,  for  the  reasons  given,  the  judgment  ap- 
pealed from  Is  reveraed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrer, and  for  proceedings  consistent  here- 
with. 


ASHER  LUMBER  CO.  et  al.  T.  CLBM- 
M0NS.1 

(Oonrt  of  Appeals  of  Kentucky.  Dec.  18,  1901.) 
QUIETING  TITLB— ADVERSE!  POSSESSION. 
As  against  a  title  derived  from  the  common- 
wealth, plaintiff  was  entitled  to  judgment  quiet- 
ing his  title  to  only  so  much  of  the  land  in  dis- 
pute as  had  been  inclosed  bv  him  for  seven  years 
prior  to  the  institution  of  the  action. 

Appeal  from  circuit  court,  Knott  county. 

"Not  to  be  officially  reported." 

Action  by  Lewis  Clemmons  against  the 
Asher  Lumber  Company  and  others  to  quiet 
title  to  land.  Judgment  for  plaintiff,  and 
defendants  appeaL    Reversed. 

Baker  &  Baker  and  J.  L.  Scott,  for  appel- 
lants.   John  E.  Patrick,  for  appellee. 

QUFFT,  J.  This  action  was  instituted  in 
the  Knott  circuit  court  by  the  plaintiff,  Clem- 
mons, against  the  Asher  Lumber  Company. 
The  plaintiff  claimed  to  be  tbe  owner  of  a 
lot  of  land,  and  claimed  to  have  been  in 
the  actual  possession  thereof  for  more  than 
16  years  last  past.  It  Is  further  alleged  that 
defendant  had  branded  the  poplar  trees  on 
said  land,  and  is  setting  up  some  claim  to 
said  trees,  and  giving  It  out  that  It  Is  the 
owner  thereof,  and  thereby  creating  a  cloud 
on  plaintiff's  title  to  said  land  and  trees; 
and  the  trees  are  now  standing  and  growing 
on  said  land.  The  kind  of  brand  Is  set  out 
It  Is  further  alleged  that  defendant's  claim 
Is  worthless,  and  Is  a  fraud  on  plaintiff's 
title,  and  that  his  title  is  superior  to  de- 
fendant's, and  that  by  tbe  entering  upon 
said  land  and  branding  said  trees  plaintiff 
has  been  damaged  in  the  sum  of  $100; 
wherefore  he  prays  judgment  quieting  his 
title  to  said  land  and  trees,  and  that  defend- 
ant be  required  to  remove  tbe  brand  from 
the  timber,  and  that  his  title  to  said  tim- 
ber and  land  be  adjudged  superior  to  de- 
fendant's and  all  others,  and  for  his  costs 
and  proper  relief.  The  answer  may  be  treat- 
ed as  a  denial  of  all  the  averments  of  the 
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petition  showing  a  right  to  any  relief.  De- 
fendant also  set  up  title  to  the  trees  In  con- 
troversy, showing  specifically  bow  it  became 
the  owner  of  the  trees,  and  filed  a  deed  from 
William  Everidge  and  others  thereto.  All 
the  material  averments  of  the  answer  were 
denied  by  reply.  Tbe  Everidges  were  made 
parties  to  the  suit,  and  asserted  a  title  to 
the  land  by  virtue  of  a  pateut  granted  by 
the  commonwealth  to  John  Walker,  bearing 
date  April  6,  1860,  upon  a  plat  and  survey 
of  a  still  earlier  date.  Upon  final  hearing 
of  the  Issue  between  plaintiff  and  the  Asher 
Lumber  Company,  the  court  adjudged  that 
plaintiff  Is  the  owner  of  the  land  described 
In  the  petition,  and  that  tbe  defendants 
are  not  the  owners  of  same,  and  that  the 
plaintiff  be  and  Is  quieted  In  the  possession 
of  same,  and  all  other  questions  are  reserv- 
ed for  future  adjudication,  and  this  cause 
Is  continued  on  other  such  questions.  From 
this  judgment  appellants  Asher  Lumber  Com- 
pany, William  Messer,  and  William  Everidge 
prosecute  this  appeal. 

Without  attempting  to  recite  In  detail 
tbe  testimony  introduced,  it  may  be  observed 
that  the  appellants  claim  under  the  500- 
acre  patent  to  John  Walker.  The  appellee 
has  sought  to  defeat  that  claim  upon  several 
grounds:  First,  he  says  that  Walker,  and 
those  claiming  under  him,  by  petition  to  the 
legislature  secured  an  act  of  the  legislature 
changing  tbe  boundary  of  bis  patent  so  as 
not  to  cover  the  land  in  contest;  second, 
that  there  was  a  suit  between  Everidge, 
etc.,  and  John  Begley,  In  which  the  land  was 
adjudged  to  Begley;  third,  that  plaintiff, 
and  those  under  whom  be  claims,  have  been 
In  the  actual  adverse  possession  of  the  land 
for  more  than  15  years  before  the  institu- 
tion of  the  suit  All  of  these  contentions 
were  denied  by  appellants.  There  is  abso- 
lutely no  proof  tending  to  sustain  the  first 
and  second  contentions.  As  to  the  third 
contention,  the  proof  is  insuflSclent  to  pre- 
vail against  a  clear,  unmistakable  title  de- 
rived from  the  commonwealth.  It  Is,  how- 
ever, suggested  that  Everidge,  etc.,  have  not 
shown  the  complete  title  from  the  patentee, 
John  Walker,  but  they  undoubtedly  have 
derived  some  title,  assuming  that  John  Wal- 
ker had  good  title;  and.  If  It  be  true  that 
the  Walker  title  is  good.  It  follows  that  the 
Judgment  is  erroneous,  without  regard  to 
tlie  title  of  Everidge,  etc.  We  are  of  opin- 
ion that  the  plaintiff  is  entitled  to  bold  only 
so  much  of  the  land  in  dispute  as  has  been 
Inclosed  by  fencing  for  seven  years  prior  to 
the  institution  of  this  action,  and  to  that 
extent,  when  ascertained,  it  will  be  proper 
to  render  a  judgment  quieting  his  title  there- 
to. But  It  is  manifest  that  he  Is  not  enti- 
tled to  a  judgment  quieting  his  title  to  the 
entire  tract  of  timber  or  land  adjudged  to' 
bim.  We  do  not  mean  to  decide  that  the 
appellants  have  perfect  title  to  the  land  in 
question,  but  only  hold  that  plaintiff  is  not 
entitled  to  a  judgment  quieting  bis  title  and 
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adjudging  to  him  the  land  and  timber  In 
controveray. 

Judgment  Is  reveiaed,  and  cause  remand- 
ed for  proceedings  consistent  here-witb. 

WATSON  T.  CHILDERS  et  al.i 
(Coart  of  Appeals  of  Kentucky.    Jan.  8,  1902.) 

JUDICIAL  SALBS-TBNDOR  AND  PUR(3iIA8BIl— 
AGREEMENT  TRANSFBRRINO  LIEN  FROM 
ONE  TRACT  TO  ANOTHESl-RIOHTS  OP  UORT- 
GAGBB. 

1.  A  mortgagee  baa  no  ground  to  complain  of 
a  sale  of  the  mortgaged  land  made  by  a  com- 
miraioner  to  aatisfy  a  prior  vendor's  lien,  where 
be  was  present  at  the  sale,  and  made  no  bid 
in  excess  of  the  amount  of  the  prior  lien. 

2.  An  agreement  between  rendor  and  purchas- 
er tranafening  a  lien  from  one  tract  of  land  to 
auuiber  was  void  as  to  one  who  held  a  moi-tgage 
on  the  tract  to  which  the  lien  was  transferred. 

Appeal  from  circuit  court,  Menefee  county. 

"Not  to  be  ofiSclally  reported." 

Action  by  J.  W.  Cbllders  against  W.  R. 
Stacy  to  enforce  a  vendor's  Uen,  consoli- 
dated with  an  action  by  Henry  Watson 
against  J.  W.  Cbllders  and  W.  R.  Stacy  to 
enforce  a  lien  and  to  vacate  an  agreement 
and  a  Judgment.  Judgment  refusing  to  set 
aside  agreement  and  Judgment,  and  Henry 
Watson  appeals.    Reversed. 

Hairy  Watson,  in  pro.  per.  A.  T.  Wood 
and  J.  H.  WiUlams,  for  appellees. 

BURNAM,  J.  On  the  24th  day  of  Oc- 
tober, 1893,  the  appellee  John  W.  Cbllders 
and  wife  sold  and  conveyed  by  general  war- 
ranty deed  to  W.  R.  Stacy  two  tracts  of  land 
on  the  waters  of  Long  Branch  creek,  in  Men- 
efee connty.  In  the  deed  the  first  tract  is 
described  as  lying  on  the  south  side  of  the 
state  road,  and  containing  70  acres,  more  or 
less.  The  second  tract  is  described  as  lying 
on  the  north  side  of  the  state  road.  The 
calls  in  the  deed  describing  both  tracts  of 
land  are  with  fences  and  natural  objects, 
there  being  no  calls  by  courses  and  distances. 
The  consideration  expressed  in  the  deed  is 
I'OO,  paid  in  cash,  and  $700  due  12  months 
after  date,  and  to  secure  the  payment  of 
which  a  lien  Is  retained  upon  the  property 
conveyed.  And  on  the  21st  day  of  June,  1893, 
Arch  Cbllders  and  wife  sold  and  conveyed 
I'y  general  warranty  deed  to  W.  R.  Stacy  a 
tract  of  land  adjoining  the  land  purchased 
from  John  W.  Cbllders  for  $600,  $250  of 
which  was  paid  In  cash,  and  the  residue  of 
the  purchase  money  was  evidenced  by  a  note 
for  $260,  due  12  months  after  date.  The  de- 
«cripti<Mi  of  this  land  is  also  by  natural  ob- 
jects, with  the  exception  of  one  calL  In  No- 
vember, 1891,  Arch  Cbllders  transferred  and 
assigned  the  $250  note  executed  to  him  by 
Stacy  to  J.  W.  Cbllders.  After  bis  purchase, 
W.  R.  Stacy  took  possession  of  both  tracts 
of  land,  and  on  the  22d  day  of  March,  1806, 
be  gare  three  notes  to  appellant,  Watson,  tat 
$200  each,  and  to  secure  their  payment  ex- 

■  Reported  by  Bdward  W.Hlnea,  Es<i.,ot  the  Frank- 
fort bar,  and  tormerlr  atate  reporter. 


ecuted  a  mortgage  oa  each  of  the  tracts  of 
land  theretofore  purchased  by  him  from  John 
W.  and  Arch  Cbllders.  Watson's  mortgage 
was  duly  recorded  in  the  county  court  clerk's 
office.  On  the  14th  day  of  November  follow- 
ing, J.  W.  Cbllders  Instituted  a  suit  In  equi- 
ty in  the  Menefee  circuit  court  to  enforce  his 
liens  on  the  lands  sold  by  him  to  Stacy,  and 
also  upon  the  land  sold  by  Arch  OtaUders  to 
Stacy.  Watson  was  not  made  a  party  to  this 
proceeding.  Stacy,  in  his  answer,  alleged 
that  he  was  entitied  to  a  credit  of  $96  upon 
the  $700  note,  and  also  claimed  that  Cbllders 
at  the  date  of  the  sale  had  represented  that 
the  two  tracts  of  land  covered  by  his  deed 
I  contained  about  136  acres,  when  in  fact  they 
only  contained  about  86  acres;  and  alleged 
tliat  the  credit  and  the  deficit  in  the  land 
was  sufficient  to  extinguish  the  balance  due 
upon  the  $700  note.  He  also  alleged  that  be 
had  paid  $21.25  on  the  $260  note  executed  to 
Arch  Cbllders,  which  Iiad  been  subsequentiy 
assigned  by  blm  to  J.  W.  Cbllders,  and  that 
Arch  Cbllders  bad  represented  to  blm  at 
the  time  of  the  sale  that  the  tract  of  land 
contained  85  acres,  when  as  a  matter  of  fact 
it  only  ccmtained  60  acres,  leaving  a  deficit 
of  at  least  26  acres,  worth  at  least  $150,  and 
that  the  $250  note  should  be  credited  with 
this  sum.  All  these  averments  in  Stacy's 
answer  were  denied  by  reply,  and  testimony 
was  taken,  and  the  case  submitted  for  Judg- 
ment. After  its  submission,  and  before  Judg- 
ment was  entered,  it  was  agreed  between 
them  that  Stacy  and  wife  should  convey  to 
Cbllders  all  the  land  embraced  in  the  deed 
from  Arch  Childers  to  Stacy,  and  that  the 
plalntlfT  J.  W.  Childers  should  toke  Judg- 
ment against  Stacy  for  $450,  with  interest, 
with  lien  adjudged  against  the  land  con- 
veyed by  John  W.  Cbllders  to  him,  the  Judg- 
ment not  to  be  enforced  for  IS  months.  In 
March,  1898,  the  appellant,  Henry  Wateon, 
instituted  a  suit  for  the  enforcement  of  his 
mortgage  lien,  making  the  defendant  Cblld- 
ers a  party.  In  which  he  sought  to  vacate  the 
agreement  between  Childers  and  Stacy  and 
the  Judgment  rendered  pursuant  thereto, 
claiming  that  the  notes  of  Childers  should  be 
credited  with  the  same  sums  which  had  been 
pleaded  by  Stacy  In  the  salt  Instituted  against 
him  by  Childers.  This  suit  was  consolidated 
with  the  suit  of  Cbllders  against  Stacy, 
whereupon  John  W.  Childers  filed  an  answer 
controverting  all  the  affirmative  averments 
of  the  petition  in  so  far  as  the  credits  were 
claimed  on  his  debt  No  additional  proof 
was  taken,  and  by  a  Judgment  in  the  consoli- 
dated suits  the  lands  conveyed  by  J.  W. 
Childers  to  Stacy  were  directed  to  be  sold, 
and  to  satisfy,  first,  the  Judgment  of  J.  W. 
Childers  for  $450,  with  Interest  and  costs, 
and,  second,  the  $600,  with  interest  and  costs 
due  the  appellant,  Watson.  At  this  sale 
Childers  became  the  purchaser  of  both  tracts 
of  land  covered  by  his  deed  to  Stacy  for  the 
amount  of  his  Judgment.  Watson  appeals,,^ 
and  complains  that  the  court  erred  in  refus-^ 


14 


66  SOUTHWESTERN  REPORTER. 


(KJ. 


tug  to  set  aside  the  agreement  and  judgment 
pursuant  thereto  between  John  W.  Gtailders 
and  Stacy. 

The  testimony  vrhlefa  Traa  taken  between 
Chlldera  and  Btacy  fails  to  support  the  con- 
tention of  Stacy  either  as  to  the  credits 
claimed  by  him  or  the  alleged  representations 
as  to  the  amount  of  land  contained  la  the 
tracts  sold  to  him  by  John  W.  Ghildeis. 
Besides,  appellant  bad  an  opportunity  to  take 
additional  evidence  before  the  sale  of  these 
tracts  of  land  if  he  had  so  desired,  which  he 
failed  to  do.  He  was  present  at  the  sale 
made  by  the  commissioner,  and  made  no  bid 
in  excess  of  Ohllders'  debt,  and,  in  so  far  as 
this  tract  of  land  is  concerned,  we  are  of  the 
opinion  that  he  had  no  ground  of  complaint. 
Bat  the  tract  of  land  purchased  by  Stacy 
from  Arch  Chlldera  was  only  incumbered  by 
a  lien  for  $250  at  the  time  Stacy  mortgaged 
this  tract  of  land  to  the  appellant,  Watscm, 
and  he  was  entitled  to  have  this  tract  of  land 
also  gold  to  satisfy  any  balance  that  might  be 
due  on  the  $250  lien  note  for  pundiase  money 
assigned  by  Arch  Childers  to  J.  W.  Ohllders, 
and  hare  the  overplos  applied  to  his  debt. 
J.  W.  Childers  and  W.  B.  Stacy  could  not, 
after  the  execution  of  the  mortgage  to  appel- 
lant by  Stacy,  transfer  the  lien  held  by  J.  W. 
Childers  against  the  land  sold  by  htm  to 
Stacy  to  the  land  sold  by  Arch  Childers  to 
Stacy.  The  sales  were  separate,  and  liens 
for  unpaid  purchase  money  were  also  dis- 
tinct 

For  the  reasons  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


GARRISON  et  al.  r.  PENN  et  al.i 

(Court  of  Appeals  of  Eentncky.    Jan.  14, 
1902.) 

HOUBSTBAD— RENTED  HOOSB-EXBHPT  FRSM- 
ISBS— AOOREXIATS  VALUB. 
As  it  is  not  the  location  of  property,  but 
th*  use  of  it,  which  determines  whether  it  is 
a  part  of  the  homestead,  a  house  rented  «nt 
by  the  debtor  is  not  exempt,  though  erected  on 
tne  same  lot  on  which  the  debtor's  resideiice  is 
located,  and  though  the  value  of  both  houses 
together  does  not  exceed  $1,000. 

Appeal  from  circuit  court,  Robertson  coun- 
ty. 

"Not  to  be  officially  reported," 

Action  by  Peun  Bros,  against  J.  S.  Garri- 
son and  8.  C.  Garrison  to  subject  real  estate 
to  the  payment  of  a  debt.  Judgment  for 
plaintifTs,  and  defendants  appeal    Aifirmed. 

S.  Holmes  and  W.  J.  Osborne,  for  appel- 
lants.   Kennedy  &  WlUiamson,  for  appellees. 

HOBSON,  J.  On  Jannary  3,  1893,  a  deed 
was  made  to  J.  S.  Garrison  and  his  wife,  S. 
O.  Garrison,  for  a  house  and  lot  in  Mt.  Olivet, 
Ky.,  in  consideration  of  $G25.  The  lot  con- 
tained abont  three-fonrths  of  an  acre  of 
gronod.    "Bie  house  stood  on  one  side  of  the 


^  R«I)ortad  by  Edward  W.  Bines,  Esq.,  ot  the  Frank- 
tort  bar,  and  (armerly  itata  reportsr. 


lot.  Garrison  proceeded  at  once  to  bnlld  a 
new  house,  which  cost  blm  about  $800,  on 
the  other  side  of  the  lot;  and  as  soon  as  this 
house  was  completed  he  moved  Into  It  with 
his  family,  and  has  since  resided  there.  He 
fenced  off  the  old  house  so  as  to  Include 
abont  it  a  small  lot,  and  has  since  rented 
out  this  house  and  lot.  Appellees,  Penn 
Bros.,  furnished  him  material  for  the  build- 
ing of  the  new  house.  He  did  not  pay  them, 
but  within  60  days  after  the  completion  ot 
the  house  they  went  on  a  note  for  him  for 
the  amoimt,  and  the  money  raised  on  the 
note  was  received  by  him.  He  failed  to  pay 
the  note,  and  they,  having  paid  it,  brought 
this  suit  to  subject  the  property  to  the  debt 
The  coxirt  below  subjected  to  the  debt  tha 
half  interest  of  J.  S.  Garrison  in  the  house 
and  lot  which  was  fenced  off  to  Itself  and 
rented  out  The  judgment  is  based  on  the 
finding  of  the  court  that  Garrison  and  family 
have  since  1893  occupied  the  other  house  on 
the  lot  renting  out  this  house  and  lot  to  ten- 
ants; the  lots  being  separated  by  a  fence, 
and  not  used  in  any  way  as  one  property. 
From  this  judgment  the  appeal  before  ns  it 
prosecuted. 

If  the  lot  that  la  rented  out  was  situated 
a  mile  from  the  other  lot  It  would  hardly  be 
supposed  that  it  was  exempt  from  debt  as  a 
homestead.  But  it  is  not  the  location  of  the 
property,  but  the  use  of  it  which  determines 
whether  it  is  a  part  of  the  homestead.  The 
statute  exempts  "so  much  land  Including  the 
dwelling  house  and  appurtenances  •  •  • 
as  shall  not  exceed  In  value  one  thousand  dol- 
lars." Ky.  St  {  1702.  The  purpose  of  the 
exemption  is  to  secure  a  home  for  the  family. 
It  does  not  Include  land  on  which  the  family 
does  not  reside,  or  which  is  not  used  in  any 
way  in  connection  with  the  home.  Thus,  in 
Brown  v.  Marttai,  4  Bush,  47,  this  court  said: 
"According  to  our  interpretation  of  the  stat- 
ute, the  right  of  exemption  depends  upon  the 
present  and  actual  purpose  and  Intention  of 
the  debtor  to  use  and  enjoy  the  property 
sought  to  be  exempted  as  a  home  for  himself 
and  family.  The  right  does  not  exist  where 
the  residence  of  the  debtor  and  bis  family  is 
permanently  located  elsewhere."  This  is  the 
general  conclusion  of  the  authorities.  "A 
homestead  necessarily  Includes  the  Idea  of  a 
residence.  It  must  be  the  owner's  place  of 
residence,— the  place  where  he  lives." 
Tbomp.  Homest  &  Ex.  S  100.  Tbiis  It  has 
been  said  that  the  question  whether  the  prop- 
erty is  a  homestead  does  not  depend  on  its 
situation,  external  appearance,  or  internal  ar- 
rangement but  upon  the  fact  that  It  Is  really 
and  truly  occupied  as  a  home  for  the  family. 
Thomp.  Homest  &  Ex.  {  100.  In  section 
102,  after  referring  to  a  number  of  cases,  he 
adds:  "We  are  thus  conducted  to  use  as  a 
test  by  which  to  determine  whether  parOcu- 
lar  premises  are  or  are  not  the  homestead  of 
the  owner.  It  may  be  stated  broadly  that 
use  Is  one  of  the  concurring  conditions  of 
homestead.    Unless  the  premises  are  used  as 
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a  IiomcBtMid  no  right  of  homestead  exists  in 
them.  Ttie  nse  made  of  land  may  determine 
Its  ehancter  as  a  part  of  a  homestead  or  not, 
as  well  as  Its  proximity  to  or  remoteness 
from  the  residence  or  mansion  bouse."  In 
15  Am.  &  B^.  Enc.  Law  (2d  Bd.)  pi».  581- 
588,  a  number  of  authorities  are  collected, 
and  from  them  the  following  conclusions  are 
deduced:  "If  a  building  is  used  by  a  debtor 
as  his  family  residence,  it  may  I>e  his  home- 
stead, and  exempt  as  sncli,  notwithstanding 
a  part  of  It  may  be  leased  to  others  for  resi- 
dence or  business  purposes.  But  In  some 
states,  though  not  in  all,  where  there  are 
two  or  more  houses  on  land  owned  by  a 
debtor,  and  he  resides  in  one  and  leases  the 
others,  tae  can  acquire  a  homestead  in  that 
part  of  the  land  only  on  which  the  house  in 
which  tae  resides  la  situated."  Page  684. 
"A  tract  adjoining  premises  occupied  as  a 
homestead,  but  leased  to  others,  and  used 
only  as  m.  source  of  revenue,  Is  held  in  most 
states  to  form  no  part  of  the  homestead,  and 
not  to  be  exempt"  Page  58&  "In  those 
states  In  which  a  debtor  residing  on  one  tract 
or  lot  of  land  as  his  home  may  claim  as  a 
part  of  his  homestead  a  detached  lot  or  tract, 
it  la  generally.  If  not  always,  required,  ex- 
pressly or  Impliedly,  that  he  shall  nse  such 
•epeirate  lot  or  tract  in  connection  with  tbe 
homestead."  "Separate  and  detached  lots  or 
tracts  of  land,  which  are  not  only  not  used 
in  connection  with  the  h(Hne  place,  but  are 
leased  to  others,  cannot  be  claimed  as  parts 
of  tbe  homestead."  Page  588.  The  lot  upon 
which  the  old  house  stood,  not  being  used  in 
any  way  as  a  part  of  the  residence,  was  as 
distinct  from  it  as  if  It  were  situated  In  any 
other  part  of  the  town;  and,  the  residence  of 
the  debtor  being  permanently  located  on  the 
other  property,  the  court  properly  subjected 
hii  tntereat  in  this  lot  to  the  payment  of  the 
debt  although  his  interest  in  both  lots  was 
not  of  yalue  $1,000. 
Judgment  affirmed. 


NEURBNBEROfiB  y.  LEHBNBAUBR  et  aLt 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1902.) 

DBEDe—COMSIDBBATION— PAROL    BVIDENCB  — 

VOLOKTABY  CONVETANCR-QRANTOR'S 

HEIRS— VALIDITY. 

1.  Parol  testimoDT  is  admisalble  not  only  to 
disproye  tbo  condderation  recited  in  a  deed, 
bat  to  show  tbe  true  consideration. 

2.  A  conyeyance  completely  ezecnted  will  be 
upheld,  as  against  tbe  grantor  or  his  heirs, 
though  not  supported  by  a  yaloable  considera- 
doD. 

Appeal  from  circuit  court,  Campbell  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  JuUa  Lehenbauer  against  John 
Neorenberger  and  others  for  a  sale  of  land 
and  dlylslon  of  the  proceeds.  Judgment  for 
Vltlnttff,  and  defendant  Neurenberger  ap- 
peals.   Reyersed. 

'  R«portad  by  Bdmrd  W.  Hlnes,  Esq.,  ot  tlM  Frank- 
tot  bar,  and  tormarly  stata  raportar. 


Tu.  J.  Oawfoid,  for  appellant  Boot  A 
Root  for  ajH>eUees. 

O'REAR,  J.  In  1892  the  ancestor  of  the 
parties  In  interest  In  this  suit  cooyeyed  cer- 
tain described  real  estate  lying  in  Campbell 
county  to  his  son-in-law,  Henry  Discbar,  for 
the  recited  consideration  of  $2,400  paid.  The 
deed  purported  to  convey  a  fee-simple  title. 
The  grantor  and  his  wife  died  in  1898,  in- 
testate. The  land  was  conveyed  by  Discfaar 
and  wife  to  appellant,  a  son  of  the  original 
grantor.  In  1898,  by  quitclaim  deed,  for  the 
actual  consideration  of  $500.  This  suit  is  by 
erne  of  the  heirs  at  law  of  the  original  gran- 
tor against  appellant  In  possession  and  the 
other  heirs  for  a  sale  of  the  property  be- 
cause of  Its  indivisibility ;  It  being  asswted 
In  the  petition  that  the  deed  first  mentioned 
was  "Intended  to  be  in  trust,"  and  that  It 
was  Intended  by  the  parties  to  create  a  trust 
for  the  sole  benefit  of  the  grantor,  John 
Neurenberger,  Br.  It  was  alleged  that  no 
consideration  passed  between  Neurenberger, 
Sr.,  and  Dischar.  It  was  shown  that  the  re- 
cited consideration  was  in  fact  flctitlons. 
TVhat  passed  betwen  the  parties  when  the 
deed  In  controversy  was  executed  Is  not 
shown,  further  than  this  testimony  of  Dia- 
char,  the  grantee:  "I  did  not  pay  him  [the 
grantor]  auythhig  at  any  time  for  the  land. 
He  made  me  a  present  of  It  He  said  the 
land  was  paid  for  when  he  made  me  the 
deed."  Q.  0.  Did  tbe  old  man  say  why  be 
deeded  you  the  land  at  the  time  he  came  to 
your  house  and  gave  you  tbe  deed?  A.  Noth- 
ing. He  didn't  say  what  for.  He  only  said 
the  land  belongs  to  me,  and  is  paid  for. 
That's  what  he  said  when  he  brought  me  the 
deed."  From  other  evidence,  of  doubtful 
competency,  it  may  be  gathered  that  the  old 
man  was  engaged  In  a  litigation  with  one  oif 
his  sons,  and  his  purpose  In  making  the  con- 
veyance was  to  prevent  the  land  from  falling 
into  the  son's  hands.  From  these  facts  the 
argument  Is  made  by  appellees  (1)  that  as 
there  was  an  absence  of  the  consideration  re- 
cited, the  deed  was  nudum  pactum,  and 
therefore  void,  and  that  consequently  the 
grantee  held  It  in  trust  for  his  grantor;  and 
(2)  that  as  tbe  deed  purported  to  be  one 
of  bargain  and  sale,  it  could  not  be  sup- 
ported as  a  deed  of  gift  by  showing  that  fact 
aliunde.  Those  are  the  questions  with  which 
we  have  to  deaL  We  do  not  agree  with  the 
argument 

The  true  consideration  of  a  deed  may  al- 
ways he  shown,  though  it  may  contradict  the 
writing.  Ky.  St  |  472.  In  this  way  the  real 
transaction  between  the  parties  may  be  ar- 
rived at,  not  for  the  purpose  of  satisfying  curi- 
osity, but  for  the  practical  end  of  basing  on 
the  discovery  appropriate  legal  relief,  if  relief 
is  due.  Here  the  contention  Is  that  as  the 
recited  consideration  never  existed,  there  was 
therefore  no  consideration,  and,  being  no 
consideration,  the  conveyance  was  void,  and.^, 
the  grantee,  because  of  these  facts,  held  the^ 
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title  as  trustee.  The  rule  la  not  confined, 
though,  to  disproving  the  recited  consider- 
atloD,  but  Is  extended  so  as  to  permit  proof 
of  the  true  one.  Therefore  proof  of  a  differ- 
ent conslderatlmi.  If  adequate,  would  support 
the  conveyance.  At  bar  it  was  shown  that 
the  real  tran3actl(»i  was  a  gift  of  this  land 
by  the  grantor  to  bis  son-in-law.  One  may 
give  his  land  by  deed.  In  such  conveyance  a 
consideration  Is  not  necessary.  If  It  be  com- 
pletely executed,  and  without  reservation  of 
power  to  revoke.  It  will  be  upheld,  even  as 
against  the  x^antor  or  his  heirs  (Chiles  v. 
Coleman,  2  A.  K.  Marsh.  299,  12  Am.  Dec. 
896;  Berry  v.  Klnnah-d  [Ky.]  20  S.  W.  511; 
Gault  V.  Trumbo,  17  B.  Mon.  684;  Toker  v. 
Toker,  31  Beav.  629),  but  not  as  against  his 
antecedent  credit(H:s,  nor  purchasers  for  value 
without  notice  (section  1907,  Ky.  St;  Jones 
V.  Hill,  9  Bush,  692;  Yankey  v.  Sweeney,  86 
Ky.  55,  2  S.  W.  569).  In  this  case  no  cred- 
itor is  complaining.  Whatever  may  have 
been  the  motive  of  the  grantor,— however 
whimsical,  or  even  nnjnst,  as  among  his 
children,  the  act  In  question  may  have  been, 
—he  was  acting  within  his  legal  privilege  as 
owner  of  the  land,  and,  so  far  as  this  record 
discloses,  was  of  sound  mind  and  acting 
without  constraint  The  courts  should  not 
Interfere  with  what  he  appears  to  have  done 
deliberately,  solemnly,  and  legally,  with  ref- 
erence to  his  own,  based  upon  reasons  un- 
known to  us. 

The  Judgment  below  should  have  been  for 
appellant,  and  to  that  end  it  Is  reversed,  and 
cause  remanded,  with  direction  to  dismiss 
the  petition. 


OLBASON'S    ADM'R    et   ml.   t.    PETER   & 

BINOHARD  STONE  CO.  et  al.i 
(Conrt  of  Appeals  of  Kentucky.    Jan.  8,  1902.) 

MUNICIPAL  CORPORATIOKS-STREET  IMPROVB- 
MBNTS— MISTAKE  IN  APPORTIONMENT— LIM- 
ITATION OP  ACTION  FOR  NEW  APPORTION- 

'  MBNT. 

An  action  seeking  a  new  apportionment 
of  the  cost  of  a  street  improvement  is  barred 
after  the  lapse  of  five  years  from  the  time  the 
first  apportionment  was  made. 

Appeal  from  circuit  court  Jefferson  county, 
chancery  division. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  and  assignees 
of  Michael  Gleason  against  the  Peter  &  Blng- 
bard  Stone  Company  and  others,  seeking  a 
new  apportionment  of  the  cost  of  a  street 
improvement  Judgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

Lane  &  Harrison,  for  appellants.  L  T. 
Woodson,  for  appellees. 

HOBSON,  J.  On  February  10,  1892,  the 
city  council  of  Louisville  passed  an  ordinance 
for  the  Improvement  of  an  alley  south  of 
Maple  street  and  on  February  27,  1892,  made 
a   contract  with   Michael   Oleason   for  the 
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work.  He  complied  with  the  contract,  and 
the  work  was  accepted  on  July  9,  1892.  On 
July  17th  an  apportionment  of  the  cost  was 
made  against  the  property  owners.  On  July 
26,  1897,  this  action  waa  ffied  by  the  admin- 
istrator of  Gleason  and  his  assignees.  It 
was  alleged  In  the  petition  that  the  appor- 
tionment made  by  the  city  council  was  er- 
roneous, in  that  no  part  of  the  property  In 
the  southeast  or  the  southwest  quarter  of  the 
square  was  subject  to  assessment,  and  the 
owners  of  the  property  refused  to  pay,  and 
could  not  be  compelled  to  pay,  the  assess- 
ment on  their  lots.  The  petiticm  sought  a 
new  apportionment,  by  which  the  entire  cost 
of  the  work  should  be  assessed  against  the 
other  property.  These  property  owners  by 
their  answers  set  up  the  fact  that  they  had 
paid  the  apportionment  as  made  against  them 
by  the  city  council,  and  pleaded  limitation  In 
bar  of  the  action;  more  than  five  years  hav- 
ing elapsed  since  the  first  appcHrtlonment  was 
made  before  the  suit  was  filed.  The  circuit 
court  sustained  the  plea  of  limitation  and  dis- 
missed the  action,  and  the  plaintiffs  have  ap- 
pealed. 

The  ruling  of  the  circuit  Judge  was  in  ac- 
cord with  the  decision  of  this  court  In  Klr- 
win  V.  Nevin,  04  S.  W.  647,  where  it  was 
held  that  the  liability  of  the  property  owner 
being  created  by  statute,  and  no  other  time 
being  fixed  by  the  statute,  the  action  must  be 
commenced  within  five  years  next  after  the 
cause  of  action  accmed.  That  case  is  con- 
clusive of  this,  under  the  averments  of  the 
pleadings. 

Judgment  affirmed. 


BREEDLOVE  v.  LOUISVILLE  &  N.  R.  CO. 
et  al.i 

(Court  of  Appeals  of  Kentucky.    Jan.  15^ 
1902.) 

APPEAL  AND  ERROR— HARMLESS  ERROR. 
Under  Civ.  Code  Prac  {  134,  there   can 
be  no  reversal  for  any  error  which  did  not  af- 
fect the  substantial  rights  of  appellant 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  Robert  Breedlove  against  the 
Louisville  &  Nashville  Railroad  Company 
and  the  Louisville  Railway  Company  to  re- 
cover damages  for  personal  injuries.  From 
the  Judgment  the  plaintiff  appeals.  Affirm- 
ed. 

Bennett  H.  Young  and  M.  W.  Rlpy,  for  ap- 
pellant Fairleigh,  Straus  &  Eagles  and 
Helm,  Bruce  &  Helm,  for  appellees. 

O'BEAR,  J.  Appellant  was  injured  while 
a  passenger  on  a  car  of  appellee  the  Louis- 
ville Railway  Company,  an  electric  street 
railway,  at  a  point  where  It  crosses  appellee 
Louisville  &  Nashville  Railroad  Company's 
track,  in  the  suburbs  ot  LonlsvlUe.    The  in- 

*  Reported  br  Edward  W.  Hlnea,  Bmi.,  ot  tbe  Frank- 
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Jury  waa  caused  by  tbe  negligence  of  one 
or  both  of  the  companies.  Appellant  was 
awarded  a  sabstantlal  verdict  for  tbe  Injury 
sustained,  and  very  mnch  in  excess  of  a  fair 
compensation  for  the  time  lost  and  suffering 
proved.  Tbe  conrt  Is  of  tbe  opinion  that,  al- 
though  errors  may  have  been  committed 
against  appellant,  they  do  not  affect  his  sub- 
stantial rights;  and  under  section  134  of  the 
Civil  Code  of  Practice,  a  part  of  which  Is  as 
f<dlowB:  "The  court  most  In  every  stage  of 
an  action,  disregard  any  error  or  defect  in 
the  proceedings,  which  does  not  affect  the 
substantial  rights  of  the  adverse  party;  and 
no  Judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect,"— we  are  con- 
strained to  affirm  the  Judgment  appealed 
from. 


DAVIS  T.  WESTERN  UNION  TEL.  OO.i 

(Conrt  ot  Appeals  of  Kentndor.    Jan.  16L 
1902.) 

TELEORAFHS— DELAY   IN   DELIVERY   OF   UES- 

3AOB— REASONABLENESS  OF  RXTLB  NOT  TO 

DBUVKR  UBS8AOBS  AT  NIQHT. 

1.  A  telegraph  company  has  the  right  to  ee- 
tabliab  reasonable  hoars  during  which  its  of- 
flce  shall  be  kept  open  for  the  transmission  and 
delivery  of  messages,  and  a  role  not  to  deliver 
messages  received  after  7  p.  m.  until  the  next 
morning  was  not  nnreasonable  in  a  town  where 
the  business  of  the  company  was  not  large 
enough  to  justly  the  employment  of  a  special 
messenger  to  deliver  messages  received  after  7 
p.  m. 

2.  Where  a  telegraph  company,  under  its 
rules,  did  not  driver  messages  received  after 
T  p.  m.  until  the  next  morning,  it  owed  no  duty, 
wnere  a  message  was  received  exactly  at  7  p. 
DL.  to  deliver  it  that  night,  as  the  rules  of  the 
company  required  that  before  delivery  a  letter- 
press copy  of  the  message  should  be  made, 
and  a  record  thereof  entered  in  a  book  Icept 
(or  that  purpose;  and  this  was  true  though 
the  message  may  have  been  received  by  the 
day  operator,  and  while  the  messeneer  was 
stJU  in  the  ofllce,  as  the  messengu's  hours  of 
employment  had  expired. 

Appeal  from  circuit  court,  Caldwdl  coonty. 

"Not  to  be  officially  reported." 

Action  by  John  Davis  against  the  West- 
ern Union  Telegraph  Company  to  recover 
damages  for  defendant's  failure  to  deliver  a 
message  promptly.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

S.  Hodge,  for  appellant  Bichards  &  Ron- 
ald, for  appellee. 

BVRNAM,  J.  Mose  Davis,  the  half-broth- 
er of  appellant,  died  in  Princeton,  Ind.,  at 
7:30  p.  m.  on  tbe  29tb  day  of  July,  1895,  and 
at  7  p.  m.  4»i  tbe  next  day  J.  B.  Fhar  sent  tbe 
following  telegram  to  appellant  at  Princeton, 
Ky.:  "Brother  Mose  died  yesterday  7:30  p. 
m.  Poneral  to-morrow  afternoon.  J.  B. 
Phar."  This  suit  was  Instituted  by  appellant 
against  appellee,  the  Western  Union  Tele- 
graph Company,  to  recover  damages  for  men- 
tal anguish  alleged  to  have  been  suffered  by 
reason  of  tbe  negligence  of  appellee  in  fall- 
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ing  to  deliver  this  telegram  to  him  In  time 
to  allow  him  to  go  to  Princeton,  Ind.,  to  at- 
tend the  funeral  and  burial  of  his  brother 
the  next  day.  The  alleged  negligence  was 
denied  In  the  answer  by  appellant,  and  Judg- 
ment resisted  on  several  grounds.  First,  it 
is  alleged  that  by  the  established  custom  and 
rule  of  theh:  office  at  Princeton,  Ky.,  no  mes- 
sages received  between  the  hours  of  7  p.  m. 
and  7  a.  m.  are  delivered  until  after  7  o'clock 
the  next  morning;  that  the  message  was  not 
started  from  Princeton,  Ind.,  until  7  p.  m., 
and  that  it  wiis  accepted  to  be  delivered  ac- 
cording to  the  rules  of  its  office  at  Princeton, 
Ky.;  that  the  operator  in  Princeton,  Ind.,  In- 
formed the  sender  that  it  would  probably  ar- 
rive in  Princeton,  Ky.,  too  late  to  be  deliv- 
ered that  night,  and  that  the  sender,  Phar, 
said  to  send  it  anyhow;  that  it  did  not  make 
any  difference,  as  be  did  not  expect  appel- 
lant would  come.  The  testimony  Is  to  tbe 
effect  that  appellee's  business  In  tbe  town  of 
Princeton,  Ky.,  is  not  large  enough  to  Jus- 
tify the  employment  of  a  special  messenger 
to  deliver  telegrams  received  after  7  p.  m. 
Its  agent  at  that  1)oint  is  also  the  agent  of 
the  Ohio  Valley  Railroad  Company,  and  hla 
duties  to  the  railroad  company  require  him 
to  remain  at  his  post  in  order  to  handle  the 
trains  of  tbe  railroad  company. 

The  company  has  the  right  to  establish  rea- 
son.ible  hours  during  which  its  office  shall  be 
kept  open  for  the  transmission  and  delivery 
of  messages.  See  Telegraph  Co.  v.  Van- 
cleave  (Ky.)  54  S.  W.  827;  and  Same  v.  Crl- 
der,  Id.  963.  And  tbe  undisputed  proof 
shows  that  the  message  was  received  at 
Princeton,  Ky.,  at  exactly  7  p.  m.;  that  the 
rules  of  the  company  require  that  a  letter- 
press copy  of  tbe  message  should  be  made, 
and  a  record  thereof  entered  in  a  book  kept 
for  that  purpose,  and  that  it  should  then  be 
put  in  an  envelope  addressed  to  the  sender, 
and  that  it  was  some  moments  after  7  p.  m. 
before  this  work  was  accomplished.  And 
the  undisputed  testimony  is  also  to  the  ef- 
fect that  the  company  did  not  deliver  mes- 
sages received  after  7  p.  m.  until  tbe  next 
morning.  The  appellant  claims  that,  as  the 
message  was  received  by  the  day  operator, 
it  was  the  duty  of  appellee,  und^  its  rules, 
to  have  delivered  It  on  tbe  evening  on  wbich 
it  was  received,  notwithstanding  the  fact 
that  It  was  after  7  o'clock;  and  to  support 
this  contention  proved  by  tbe  colored  boy 
who  acted  as  messenger  that  be  went  on 
duty  every  morning  at  7  o'clock,  and  did  not 
leave  the  depot  until  after  the  day  operator 
left.  He  admits,  however,  on  cross-exami- 
nation, that  he  had  no  definite  recollection  of 
where  he  was  at  7  p.  m.  on  tbe  80tb  day  of 
July.  The  operator,  however,  testifies  that 
he  was  not  in  the  office,  but  It  seems  to  us 
that  his  whereabouts  are  unimportant,  as, 
under  all  the  testimony,  the  hours  of  his  em- 
ployment had  expired.  There  must  be  some 
definite  time  fixed  when  the  responsibility  o^ 
tbe  company  begins  and  ends,  and  when  a 
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message  is  received  after  that  time  It  is  nn- 
der  no  obligations  to  make  delivery,  except 
In  accordance  wltb  Its  undertaking  to  the 
public,  which  In  this  case  did  not  require  that 
It  should  make  the  delivery  before  the  next 
morning.  Several  other  defenses  are  relied 
on  and  ably  discussed  In  the  brief  of  counsel, 
but  this  one  seems  conclusive  of  the  ques- 
tion, and  to  Justify  the  peremptory  Instruc- 
tlon  for  the  defendant  company  given  by  tbe 
circuit  Judge. 
Judgment  affirmed. 


BUDT  V.  KATZ.1: 
(Conrt  of  Appeals  of  Kentucky.    Jan.  8,  19021) 

FTIAUDULKNT  CONVEYANCES— BVIDENOB  OF 
DEBTOR'S  ABILITY  TO  PAY  FOR  GOODS  HELD 
BY  ANOTHER— BURDEN  OP  PROOF. 

1.  In  an  action  by  the  father  of  a  bankrupt 
to  recover  possession  of  goods  claimed  by  de- 
fendant as  assignee  in  baukruptcy,  in  which  de- 
fendant claimed  that  the  bankrupt  furnished 
the  money  to  buy  the  goods,  and  that  plaintifC 
held  them  in  his  own  name  for  the  purpose  of 
defrauding  the  bankrupt's  creditors,  evidence 
that  a  firm  composed  of  the  bankrupt  and  bis 
brother  had,  before  its  goods  were  attached  by 
creditors,  made  a  report  showing  that  it  had  on 
hand  twelve  or  fifteen  thousand  dollars  cash, 
which  had  never  been  accounted  for,  and  that 
its  assets  exceeded  its  liabilities  in  a  large  sum, 
and  that  tbe  firm  subsequently,  before  attach- 
ments were  issued,  made  rush  snlos  of  a  large 
part  of  its  stock  at  prices  mnch  le.>a  than  cost, 
was  admissible  to  show  that  the  bankrupt  wad 
probably  in  a  position  to  furnish  the  money  to 
I^aintiS  to  purchase  the  goods  sued  for. 

2.  It  was  competent  for  defendant  to  prove 
any  facts  tending  to  show  that  plaintiff  had 
no  funds  with  which  to  buy  and  pay  for  the 
goods  sued  for. 

3.  Evidence  that  the  bankrupt  did  not  report 
any  assets  when  he  filed  his  petition  in  bank- 
ruptcy was  admissible. 

4.  While  it  was  competent  for  plaintiff  to 

Cve  the  transaction  between  him  and  the 
1  from  which  he  parchased  the  goods,  it 
was  not  competent  for  him  to  prove  that  that 
firm  did  not  have  any  dealings  with  the  firm 
composed  of  the  bankrupt  and  his  brother,  as 
defendant  made  no  claim  that  they  did  have 
snch  dealings. 

6.  Declarations  of  plaintiff's  partner,  while 
In  possession  of  goods  which  tney  claimed  to 
own  as  partners,  as  to  the  real  ownership  of 
the  goods,  were  admissible  against  plaintiff. 

6.  Though  defendant  based  his  right  to  the 
goods  in  question  upon  the  ground  that  the 
transaction  by  virtne  of  which  plaintiff  claimed 
them  was  fraudulent,  the  harden  of  proof  was 
upon  plaintiff,  and  be  was  entitled  to  the  con- 
cluding argument  to  the  jury. 

Paynter,  J.,  dissenting. 

Appeal  from  circuit  court,  Hickman  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Solomon  Kabs  against  J.  A.  Rudy 
to  recover  personal  property  and  damages 
for  its  taking  and  detention.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Edward  W.  Hlnes  and  Wheeler  &  Worten, 
for  appellant  Robertson  &  Thomas,  for  ap- 
pellee. 
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GUFFT,  O.  J.  The  plaintiff,  Solomon 
Katz,  instituted  this  action  in  tbe  Hickman 
circuit  court  against  the  appellant,  J.  A, 
Rudy,  W.  O.  EUls,  and  R.  B.  Flatt  It  is  sub- 
stantially alleged  in  tbe  petition  that  the 
plaintiff  was  tbe  owner  of  a  certain  lot  of 
goods  of  the  value  of  at  least  (10,000,  and 
that  he  ought  to  recover  $1,000  in  damages 
for  the  wrongful  taking  and  detentioo  of  said 
property.  It  is  further  alleged  that  tbe  de- 
fendants were  wrongfully  in  possession  <rf 
said  property,  and  wrongfolly  detaining  the 
same  from  plaintiff,  wherefore  he  prayed  for 
the  possession  of  the  i^operty  and  $1,000 
damages.  No  Judgment  was  rendered  against 
EUls  or  Flatt,  hence  no  notice  is  taken  of 
any  defense  introdnced  by  tbem.  The  an- 
swer of  appellant  shows  that  be  was  trustee 
in  bankruptcy  in  matter  of  Benjamin  Katx, 
bankrupt,  and  sued  in  his  individual  capacity 
as  Jas.  A.  Rudy.  The  substance  of  bis  an- 
swer is,  first,  a  denial  of  tbe  ownership  of 
plaintiff  in  the  goods  and  a  denial  of  hla 
right  to  the  Immediate  possession  thereof. 
It  is  further  alleged  in  the  answer  that  the 
goods  were  only  worth  $7,500.  It  is  further 
alleged,  in  substance,  that  at  the  time  of  the 
filing  of  plaintiffs  petition  that  he  was  not, 
nor  never  had  been,  In  possesaion  ot  the 
stock  of  goods;  that  same  was  at  that  time, 
and  had  been  since  they  were  taken  from 
Benjamin  Katz,  in  the  possession  of  tbe  Unit- 
ed States  marshal.  For  further  answer  it  is 
alleged  that  on  the  28th  day  of  February, 
1800,  Benjamin  Katz  filed  his  voluntary  peti- 
tion In  bankruptcy,  and  on  the  1st  of  March, 
1809,  was  adjudged  a  bankrupt  by  the  court, 
and  on  the  15th  of  March,  1889,  defendant 
was  duly  elected  by  tbe  creditors  of  said 
bankrupt  and  appointed  by  said  bankruptcy 
court  trustee  of  the  said  bankrupt,  and  quali- 
fied as  such,  and  entered  upon  the  duties  of 
said  position,  and  ever  since  has  been  acting 
as  such;  that  by  operation  of  law  upon  tbe 
filing  of  the  petition  in  bankruptcy  of  the 
said  Benjamin  Kats  tbe  adjudication  of  saJd 
Katz  as  a  bankrupt  and  the  appointment  and 
quallflcation  of  defendant  as  aforesaid  en- 
titled all  tbe  property  of  said  Benjamin  Katz 
to  be  at  once  vested  in  tbe  defendant  as 
trustee,  for  the  benefit  of  the  creditors  of 
said  Katz;  that  said  Katz  falling  or  refusing 
to  schedule  any  property  whatever  with  his 
petition  in  voluntary  bankruptcy,  although  in 
truth  and  in  fact  he  was  tbe  owner  of  the 
property  described  in  the  petition,  he  took 
possession  of  said  property,  sold  the  same  at 
public  auction  for  $7,500,  and  now  holds  tbe 
same  for  the  benefit  of  said  Benjamin  Katz's 
creditor;  that  said  property  was  not  at  tbe 
time  of  the  filing  of  this  suit  or  at  the  time 
of  filing  tbe  bankruptcy  petition  the  prop- 
erty of  Solomon  Katz,  and  that  It  has  never 
been  his  property;  that  he  never  had  a  dol- 
lar in  it,  never  drew  a  dollar  out  of  it,  never 
exercised  any  ownership  ovw  it  or  bad  any- 
thing to  do  with  it,  and  that  tbe  only  thing 
he  ever  did  was  to  lend  his  name  to  his  son. 
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Benjamin  Kata,  to  aid  and  assist  talm  In 
fraudoloitly  and  wrongfully  covering  up  and 
concealing  his  property  to  prevent  the  same 
from  being  subjected  to  the  payment  of  his 
debts;  that  Solomon  Kats  never  had  any 
mon^  to  put  Into  this  business,  or  anything 
else,  and  that  In  1885  Benjamin  and  Herman 
Katz,  BODB  of  Solomon  Katz,  vrere  engaged 
In  business  at  Dyersburg,  Tenn.,  and  Clinton, 
Ky.,  at  each  place  under  the  firm  name  of 
Kata  Bros.,  and  that  In  the  fall  of  said  year 
they  bought  goods  heavily,  Increasing  their 
stock  at  each  place  largely,  and  made  slaugh- 
ter or  rush  sales  of  their  goods,  cutting  their 
stock  down  to  a  small  amount,  receiving 
from  said  sales  $25,000  or  ^0,000,  paying  out 
practically  nothing,  and  while  in  this  condi- 
tion were  attached,  and,  before  any  appraise- 
ment or  Invoice  could  be  made  of  the  stock 
at  Dyersburg,  Tenn.,  the  stock  at  Dyersburg 
was  destroyed  by  fire,  and  the  stock  at  Clin- 
ton sold  undtf  attachment  proceedings  for 
four  or  five  thousand  dollars;  that  this 
amount,  together  with  eight  or  ten  thousand 
dollars  Insurance  growing  out  of  the  Dyers- 
burg fire,  was  paid  on  the  indebtedness  of 
Katz  Bros.,  leaving  unpaid  about  $26,000; 
that  Solomon  Katz  waa  utterly  Insolvent,  and 
that  Katz  Bros,  had  not  less  than  $25,000 
ready  money,  and  In  le«3  tban  10  months 
these  two  brothers,  Herman  and  Benjamin, 
were  engaged  In  business,  one  at  Clinton, 
Ky.,  In  his  father's  name,  and  the  other  at 
Martin,  Tenn.,  in  the  name  of  L.  Bosenfield 
k  Co.,  his  father  pnrportlDg  to  be  the  com- 
pany of  I>.  Bosenfield,  Bosenfield  being  a  son- 
in-law  of  Solomon  Katz,  the  two  businesses 
amoimtlng  to  about  $26,000;  that  the  whole 
transaction  and  connection  of  Solomon  Kata 
with  Benjamin  Katz  and  Herman  Katz  and 
with  L.  Bosenfield  &  Co.  Is  a  fraud  from 
start  to  finish,  and  that  the  stock  of  gooda 
involved  In  this  action  was  paid  for  out  of 
the  money  belonging  to  Benjamin  Katz,  and 
the  increase  thereof  is  the  result  alone  of  the 
ingenuity,  labor,  and  business  skill  of  Ben- 
jamin Katz;  and  the  plaintiff,  Solomon  Katz, 
never  put  a  dollar  in  the  business,  or  gave 
it  an  hour's  time  or  labor,  has  not  nor  never 
did  hare  any  interest  In  the  same  further 
than  to  lend  bis  name  to  said  Benjamin  Katz 
to  carry  out  the  fraudulent  purpose  hereto- 
fore pleaded  of  enabling  said  Benjamin  Katz 
to  cover  up  the  property  belonging  to  said 
Benjamin  Katz  In  bis  efforts  to  cheat  and 
defraud  bis  creditors.  Further  answering, 
it  iff  alleged  that  Individually  the  defendant 
Rudy  has  no  Interest  In,  or  is  not  concerned 
In,  the  matter  or  things  involved  in  this  con- 
troversy; for  J.  A.  Rudy,  trustee  of  Benja- 
min Katz  In  bankruptcy,  alone  Is  Interested 
in  this  matter  as  such  trustee,  and  he  Is 
wnmgfnlly  sued  In  his  Individual  capacity 
herein,  and  he  asks  the  court  to  compel  the 
plaintiff  to  amend  the  petition  and  sue  the 
defendant  «a  tmatee.  Wherefore  he  prays 
for  dismissal  of  plaintiff's  petition,  etc.  The 
nsij  of  the  plaintiff  is,  in  effect,  a  traverse 


of  the  averments  of  the  answer  as  to  any 
fraud  between  the  plaintiff  and  Benjamin 
Katz,  as  well  as  a  denial  of  the  charge  of 
plaintiff's  Insolvency.  In  the  fourth  para- 
graph he  shows  that  he  bought  the  goods 
from  H.  B.  Clafiln  &  Co.,  and  paid  for  the 
same  with  his  own  money,  and  that  neither 
Benjamin  nor  Herman  Katz  nor  Rosenfldd, 
nor  anybody  else  furnished  him  with  any 
part  of  the  money.  It  Is  admitted  that  In 
1895  Benjamin  Katz  and  Herman  Katz  were 
engaged  in  business  at  Dyersburg,  Tenn.,  and 
Clinton,  Ky.,  under  the  firm  name  of  Kats 
Bros.,  bat  he  has  no  information  as  to  wheth- 
er they  bought  goods  heavily  In  the  fall  oC 
that  year,  or  Increased  their  stock,  or  wheth- 
er they  made  slaughter  or  rush  sales,  or  sold 
their  goods  down  to  a  small  amount,  etc. 
He  practically  admits  the  attachment  set  up 
by  the  defendant,  but  says  he  has  no  knowl- 
edge or  information  sufficient  to  form  belief 
as  to  the  amount  of  debts  left  unpaid  by  said 
firm.  He  also  denies  that  Budy  was  not 
Individually  Interested  In  the  suit,  and  de- 
nies his  right  to  compel  plaintiff  to  amend 
his  petition  so  as  to  sue  said  defendant  as 
trustee  in  bankruptcy.  By  agreement  the 
affirmative  matter  contained  in  the  reply  was 
controverted  of  record.  A  Jury  trial  result- 
ed in  a  verdict  and  judgment  against  appel- 
lant, Rudy,  Indirldually  for  the  sum  of  $10,- 
000.  His  motion  for  a  new  trial  having- been 
overruled,  he  appealed.  The  grounds  relied 
upon  are.  In  substance:  (1)  Because  the  ver- 
dict Is  not  sustained  by  sufficient  evidence, 
and  Is  contrary  to  law.  (2)  Errors  of  law  by 
the  court  at  the  trial,  and  excepted  to  by  the 
defendant  at  the  time.  (3)  Because  the  court 
erred  in  giving  instructions  1  and  2  to  the 
Jury.  (4)  Because  the  court  erred  in  exclud- 
ing important  material  testimony  offered  by 
the  defendant  (5)  Because  the  court  erred 
In  permitting  illegal  and  irrelevant  testimony 
offered  by  the  plaintiff  to  go  to  the  Jury.  (6) 
Because  the  coiurt  erred  in  ruling  that  the 
burden  of  proof  was  upon  the  pl.ilntitc,  and 
giving  to  him  the  closing  argument. 

It  is  Insisted  by  the  appellant  that  the 
court  erred  In  overruling  the  motion  for  a 
continuance,  and  thereby  not  permitting  him 
to  Introduce  one  Will  Gratz,  by  whom  he 
proposed  to  prove  that  Katz  Bros.,  in  Au- 
gust, 1886,  In  a  report  made  by  them  to  I.  O. 
Feeder,  showed  that  Katz  Broo.  had  on 
hand  between  twelve  and  fifteen  thousand 
dollars  cash,  which  had  not  been  garnished 
or  attached,  and  also  showing  the  assets  of 
Katz  Bros,  exceeded  their  liabilities  in  the 
sum  of  $27,700;  and  it  Is  also  insisted  that 
the  court  erred  In  refusing  to  allow  the  de- 
fendant to  Introduce  said  report,  it  being 
shown  to  have  been  made  by  Katz  Bros., 
signed  by  Herman  Katz,  while  they  were  in 
business ;  that  the  court  also  erred  in  ex- 
cluding from  the  Jury  testimony  tending  to 
show  that  the  aforesaid  firm,  before  they 
were  attached,  and  before  plaintiff  claim^ 
to  have  had  any  Interest  In  the  gooda  in 
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controTersy,  were  selling  out,  making  msli 
sales,  etc.,  of  a  large  amount  of  goods,  at  a 
greatly  reduced  price,  macb  less  than  the 
cost  Without  attempting  to  enumerate  the 
various  witnesses  and  the  precise  questions 
asked,  we  deem  It  sufficient  to  say  that  the 
proof  or  evidence  referred  to  ought  to  have 
been  admitted  as  tending  to  show  that  Ben- 
jamin Katz  was  probably  In.  a  position  to 
have  furnished  the  money  to  the  plaintiff  to 
purchase  the  goods  from  Claflln  &  C!o.  It 
was  also  competent  to  prove  any  fact  tend- 
ing to  show  that  plaintiff  had  no  funds  with 
which  he  could  have  bought  and  paid  for  tbe 
stock  of  goods  In  question;  but  it  seems  to 
us  from  this  record  that  the  defendant  was 
not  materially  hampered  In  the  production 
of  proof  on  that  particular  point  It  was  al- 
so competent  to  prove  as  a  fact  that  Benja- 
min Katz  did  not  report  any  assets  when 
he  filed  his  petition  in  bankruptcy. 

Plaintiff  also  complains  of  the  Introduction 
of  testimony  showing  that  the  sale  from 
Claflln  &  Co.  to  Solomon  Katz  was  a  bona 
fide  transaction;  or,  In  other  words,  that 
Solomon  Katz  actually  bought  and  paid  for 
the  Claflin  goods.  We  are,  however,  inclined 
to  the  opinion  that  plaintiff  had  a  right  to 
prove  the  transaction  that  really  occurred 
between  himself  and  Claflln  &  Co.'s  agent, 
but,  as  there  was  no  claim  that  Katz  Bros, 
bought  those  goods  from  Claflln  &  Co.,  or 
that  Claflln  &  Co.  bad  any  direct  dealing 
with  said  firm.  It  was  not  competent  to  In-- 
troduce  proof  showing  that  Claflin  &  Co. 
had  no  dealings  with  Katz  Bros.  Upon  tbe 
return  of  the  cause  the  court  will  confine 
the  proof  to  what  transactions  took  place  be- 
tween Solomon  Katz  and  Claflin  &  Co. 

If  it  can  be  reasonably  shown  that  Rosen- 
field  and  the  plaintiff  were  partners  in  the 
flrm  of  Rosenfleld  &  Co.  the  statement  of 
Rosenfleld,  while  In  possession  of  the  goods, 
as  to  the  true  and  real  ownership  of  the 
stock,  would  be  competent  testimony  for  de- 
fendant. 

We  are  not  Inclined  to  the  opinion  that  the 
court  erred  in  giving  Instructions,  and  we  do 
not  perceive  that  any  was  asked  by  tbe  de- 
fendant. 

It  is  very  earnestly  Insisted  by  the  appel- 
lant that  the  court  erred  in  giving  the  con- 
cluding argument  to  the  plaintiff.  We  can- 
not concur  In  this  contention.  Under  the 
pleadings,  if  no  evidence  had  been  intro- 
duced, plaintiff  could  not  have  recovered; 
hence  it  follows  that  the  burden  was  upon 
him  to  show  ownership,  or  at  least  some 
right  to  tbe  possession  of  tbe  goods;  and,  if 
be  bad  failed  to  do  so,  bis  petition  would 
have  been  dismissed.  It  is  doubtless  true 
that  the  defendant  based  bis  right  to  the 
goods  upon  tbe  fraudulent  transaction  al- 
leged in  his  answer;  still  we  think  that  the 
plaintiff  had  the  burden  of  proof,  and  there- 
fore entitled  to  tbe  concluding  argument. 

It  is  well  known  that  it  Is  difficult  to  e»- 
tabiisb  a  fraudulent  transaction  such  as  is 


charged  by  tbe  appellant  In  this  case,  and  it 
is  a  well-settled  rule  of  law  that  when  a 
party  attacks  a  transaction  upon  the  ground 
of  fraud  between  a  purchaser  and  a  debtor, 
every  circumstance  that  can  reasonably  and 
legally  be  admitted  must  be  permitted  to  be 
introduced  as  evidence.  Moreover,  the  re- 
jection of  some  very  slight  circumstance 
might  so  weaken  the  general  circomstances 
as  to  defeat  a  party  who  had  in  fact  a  meri- 
torious claim.  We  do  not  Intend  to  intimate 
that  tbe  rejected  evidence  necessarily  de- 
feated defendant's  claim,  but  in  a  case  like 
this  we  are  not  inclined  to  bold  that  tbe  er- 
rors indicated  were  immaterial,  or  not  preja- 
dlclal  to  the  substantial  rights  of  the  appel- 
lant. Positive  proof  of  fraud  can  rarely 
ever  be  established;  hence  the  great  Import- 
ance of  allowing  a  party  to  introduce  all  the 
competent  testimony  possible  to  procure. 

For  tbe  reasons  Indicated,  the  judgment 
Is  reversed,  and  case  remanded  for  a  new 
trial  upon  principles  consistent  with  this 
opinion. 

PAYNTER,  J„  dissenting. 


LOUISVILLE  &  N.   R.    CO.   r.  KEMBRrS 

ADM'ai 

(Oourt  of  Appeals  of  Kentucky.  Jan.  Ifi, 

1902.) 

RAILROADS— DUTT  TO  TRESPASSER  ON  TRAIN 
— DISCOVBRT  OF  PBRIL— INSTRUCTIONS  TO 
JURY— EYIDBNCB— HARMLE9SS   ERROR. 

1.  In  an  action  against  a  railroad  company  to 
recover  damages  for  tbe  death  of  a  trespasser 
on  a  train,  resulting  from  a  collision  with  an- 
other train,  defendant  was  not  prejudiced  by  an 
Instnictlon  telling  the  Jury  to  find  for  plaintiff 
if  defendant's  servants  knew  before  the  injury 
of  the  decedent's  presence  on  the  train,  and 
that  he  was  in  danger  from  a  probable  colli- 
sion, and  that  after  such  knowledge  they  fail- 
ed to  use  ordinary  care  to  prevent  injury  to 
him,  and  that  he  was  killad  as  the  resnu  of 
such  failure. 

2.  Whatever  opinion  the  court  may  have  as 
to  tbe  facts,  it  ooee  not  feel  authorized  to  set 
aside  a  second  verdict  for  plaintiff. 

3.  While  a  trespasser  may  have  had  no  right 
to  rely  upon  a  rule  requiring  fi'eight  trains  fol- 
lowing each  other  to  keep  10  minutes  apart, 
the  error,  if  any,  in  permitting  the  rule  to  be 
read,  was  harmless,  as  defendant  had  already 
brought  out  on  tbe  cross-examination  of  a 
witness  tbe  fact  that  the  rule  was  in  existence. 

4.  Tliere  can  be  no  reversal  for  an  error  in 
admitting  evidence  which  did  not  prejudice  de- 
fendant's rights,  though  the  evidence  was  man- 
ifestly Incompetent. 

Api)eal  from  circuit  court,  Simpson  county. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  William  T. 
B.  Kemery  against  the  Loolsville  and  Nash- 
ville Railroad  Company  to  recover  damages 
for  the  death  of  plaintiff's  intestate.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Aflirmed. 

Jas.  A.  Mitchell,  B.  D.  Warfleld,  and  Ed- 
ward W.  Hlnes,  for  appellant    Goodnight  & 

*  Reported  by  Edward  W.  Hlnes,  Baq.,  ot  tlia  Frank- 
tort  bar,  and  tormerljr  state  reporter. 
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Boark,  Gerald  T,  Finn,  and  W.  S.  Pryor,  for 
appdlee. 

DU  RELLB,  J.  The  administrator  of 
Kemery  brought  suit  to  recover  damages  for 
the  death  of  his  Intestate.  Two  Jury  trials 
have  been  had.  Upon  the  first  trial  a  ver- 
dict was  returned  for  $11,000,  which  was  set 
aside  by  the  court.  Upon  the  second  trial 
the  verdict  for  appellee  was  $8,000,  upon 
which  Judgment  lias  been  entered,  from 
which  the  railroad  company  has  appealed; 
and  the  appellee  has  prosecuted  a  cross  ap- 
peal, taslsting  that  the  court  erred  In  setting 
aside  the  fliat  verdict,  and  that  Judgment 
should  now  be  entered  upon  that  verdict 

The  petition  averred.  In  substance,  that 
the  death  of  the  Intestate  was  caused  by  the 
negligence  of  the  company,  its  agents,  em- 
ployes, and  servants.  In  operating  its  trains; 
that  Kemery  was  traveling  In  the  caboose  of 
the  company's  freight  train  bound  from 
Louisville  to  Nashville,  having  been  duly  ad- 
mitted to  "passway"  by  the  conductor  of  the 
train,  which  was  running  from  Bowling 
Green  to  Nashville  in  two  sections,  Kemery 
being  on  the  first  section;  that  when  that 
section  reached  Sinking  Creek,  a  regular  wa- 
tering place  for  the  company's  trains,  it  stop- 
ped to  take  water,  in  the  nighttime;  that  the 
company's  agents  negligently  delayed  the 
section  an  unusual  and  unreasonable  length 
of  time, — much  longer  than  was  necessary  to 
take  water;  that  they  knew  the  second  sec- 
tion was  mnning  closely  behind  them,  and 
that  the  crew  of  the  second  section  were 
ignorant  of  the  delay  of  the  fhrst  section,  but 
negligently  failed  to  give  any  notice  or  warn- 
ing or  signal  to  the  second  section;  that  the 
delay  of  the  first  section  was  much  longer 
than  the  crew  of  the  second  section  would 
reasonably  expect  It  to  be,  and  was  unusual 
and  unreasonable,  and  though  the  crew  of 
the  first  section  knew  that  the  second  section 
was  close  behind,  rendering  a  collision  prob- 
able and  danger  imminent,  they  failed  to  fiag 
or  signal  the  approaching  section,  or  give 
warning  to  it  of  the  delay  of  the  first,  or  of 
the  Impending  danger  which  threatened  it, 
and  by  their  willful  negligence  caused  it  to 
collide  with  the  first  section;  that  the  crew 
of  the  second  section  negligently  ran  their 
train  unreasonably  close  to  the  first  section, 
and  at  an  unreasonably  rapid  rate  of  speed, 
in  approaching  the  water  station,  rendering 
it  impossible  of  control  within  reasonable 
space,  and  negligently  failed  to  exercise  rea- 
sonable caution  to  ascertain  whether  the  first 
section  had  left  the  watering  place,  by  rea- 
son of  which  negligence  the  second  section 
colUded  with  the  first  section,  running  Into 
and  tlirough  the  caboose  and  setting  it  on 
fire,  whereby  appellee's  intestate  was  caught 
and  crushed  by  the  broken  timbers  and  burn- 
ed, receiving  Injuries  from  which  he  died  a 
few  hours  later.  By  the  answer  the  negli- 
gence averred  was  denied  specifically.  The 
company  fnrtber  pleaded  Its  establishment  of 


reasonable  rules  whereby  its  business  as  a 
passenger  carrier  was  conducted  separately 
from  its  transportation  of  freight,  upon  sep- 
arate trains;  that  the  train  upon  which  ap- 
pellee's Intestate  was  traveling  was  used  ex- 
clusively for  the  transportation  of  freight, 
and  the  carriage  of  passengers  thereon  was 
prohibited  by  its  rules;  that  Kemery  was  a 
trespasser,  and  was  fraudulently,  wrongfully, 
and  without  right  upon  that  train,  and  was 
not  in  charge  of  any  live  stock  or  freight  or 
in  the  employ  of  the  company,  and  that  under 
its  rules  the  only  person  who  was,  at  the 
time  of  the  accident,  authorized  to  ride  on 
said  train,  other  than  the  employes  of  the 
company,  was  one  Isaiah  Garter,  who  was 
on  the  train  by  the  written  permission  of  the 
company,  in  charge  of  two  car  loads  of  stock. 
The  fraud  by  which  Kemery  succeeded  in 
traveling  upon  the  freight  train  was  specific- 
ally set  forth.  The  only  testimony  showing 
how  Kemery  succeeded  in  riding  upon  the 
train  is  that  of  the  conductor  and  Isaiah  Car- 
ter. Carter  was  an  employe  of  a  firm  which 
was  shipping  two  car  loads  of  live  stock  to 
New  Orleans,  and  was  on  the  train  In  charge 
of  the  lire  stock.  He  had  possession  of  two 
papers,  called  "live-stock  contracts."  His 
name  was  signed  upon  the  back  of  each  con- 
tract. These  contracts  authorized  the  per- 
son whose  name  was  indorsed  thereon  to  ride 
free  on  the  train  which  carried  the  live  stock, 
bat  did  not  authorize  any  one  else  to  be  so 
carried.  According  to  Carter's  testimony, 
taken  on  behalf  of  appellee,  Kemery  seems 
to  have  been  riding  In  charge  of  the  stock 
from  Louisville  to  Bowling  Green,  or  at  least 
to  have  so  Informed  Carter.  He  stated  to 
Garter  that  his  stock  was  to  be  left  at  Bowl- 
ing Green,  and  asked  to  be  passed  on  Gar- 
ter's contracts  to  Nashville.  At  Bowling 
Green  a  new  caboose  was  attached,  and  a 
new  conductor  took  charge;  Carter  and 
Kemery  entering  the  caboose.  When  the 
conductor  came  to  Carter,  Carter  produced 
the  two  contracts;  pointing  at  Kemery  to  in- 
dicate that  be,  also,  was  to  ride  upon  those 
contracts.  At  the  same  time,  Kemery  seems 
to  have  pointed  to  himself,  for  the  purpose  of 
indicating  the  same  thing.  This  was  clearly 
a  fraud.  So  the  court  instructed  the  Jury 
that  Kemery  "had  no  right  to  be  upon  de- 
fendant's train  at  the  time  and  place  of  the 
collision  of  its  trains  at  Sinking  Creek,  on  the 
14th  day  of  January,  1897,  and  was  trespass- 
er thereon;  and  the  Jury  should  find  for  the 
defendant,  unless  they  believe  from  the  evi- 
dence that  defendant's  servants  or  agents  in 
charge  of  its  train  at  the  time  of  said  col- 
lision knew  that  said  Kemery  was  then  in 
danger  from  a  collision  about  to  occur  be- 
tween defendant's  trains,  and  by  the  use  of 
ordinary  care  could  have  prevented  injury  to 
said  Kemery,  but  that  notwithstanding  said 
knowledge,  if  any,  of  said  danger,  they  fail- 
ed to  exercise  ordinary  care  to  prevent  said 
injury  to  said  Kemery."  Two  Instructions 
were  offered  for  appellant  and  refused,  in- 
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Btructlon  1  being  predicated  upon  the  theory 
that  there  was  no  evidence  tending  to  show 
negligence  on  the  part  of  the  train  crew  of 
the  first  section.  The  other  instruction  re- 
quired the  Jury  to  believe  that  Kemery  waa 
willfully  or  wantonly  Injured,  to  authorize  a 
recovery.  There  was  evidence  to  show  neg- 
ligence on  the  part  of  the  crew  of  the  first 
section.  There  was  a  sharp  conflict  of  tes- 
timony as  to  the  length  of  time  the  first  sec- 
tion had  remained  at  Sinking  Creek  before  a 
flagman  was  sent  back  to  flag  the  second  sec- 
tion. If  the  Jury  believed  the  evidence  of 
appellee's  witnesses,— and  they  seem  to  have 
done  so,— they  were  authorized  to  find  that  a 
oonslderable  time  elapsed  after  the  first  sec- 
tion stopped  before  a  flagman  was  sent  back 
to  stop  the  approaching  second  section.  The 
instructions  defining  "ordinary  care"  and  giv- 
ing the  measure  of  compensatory  damages 
are  not  complained  of. 

The  instructions  given  on  motion  of  ap- 
pellee, and  which  are  complained  of,  are  as 
foUows:  "The  court  instructs  the  Jury  tliat 
If  they  believe  from  the  evidence  that  the 
defendant,  by  its  servants  in  charge  of  the 
train  upon  which  the  plaintllTs  Intestate 
was  riding,  before  the  injury  complained  of, 
and  In  time  to  have  avoided  It  by  the  ex- 
ercise of  ordinary  care  to  do  so,  knew  that 
William  T.  8.  Kemery  was  then  In  danger 
from  a  coUlslon  about  to  occur  between  de- 
fendant's trains,  and  that  said  servants, 
aftar  discovering  the  said  Kemery's  danger. 
If  they  did  discover  it,  failed  to  use  ordinary 
care  to  prevent  Injury  to  him  by  said  colli- 
sion, and  that  said  Kemery  was  killed  by 
reason  of  said  fallare,  if  any,  by  said  serv- 
ants to  use  ordinary  care  to  prevent  said  In- 
Jury  after  discovering  his  danger  as  afore- 
said. If  they  did  discover  it,  they  should 
then,  and  In  that  ev«it,  find  for  the  plain- 
tiff such  compensatory  damages,  If  any,  as 
they  may  believe  from  the  evidence  w«re 
caused  to  the  said  Kemery  by  the  failure, 
If  any,  of  the  said  servants  to  exercise  ordi- 
nary care  as  aforesaid,  not  exceeding  the 
amount  claimed,  to  wit,  ?4O,000.  Notwith- 
standing the  decedent,  Wm.  T.  S.  Kemery, 
was  a  trespasser  upon  the  train  when  the 
collision  and  injury  complained  of  occurred, 
still,  if  the  agents  and  employes  of  the  de- 
fendant, before  said  Kemery's  Injury  com- 
plained of,  and  In  time  to  have  avoided  it 
by  the  exercise  of  ordinary  care  to  do  so, 
knew  of  bis  presence,  and  that  he  waa  then 
In  danger  from  a  probable  collision  between 
the  defendant's  trains,  and  that  after  said 
itnowledge,  if  any,  the  said  agents  and  em- 
ployes failed  to  tise  ordinary  care  to  pre- 
vent Injury  to  Kemery  resulting  from  «rf- 
llslon,  and  that  said  Kemery  was  killed  by 
reason  of  such  failure.  If  any,  by  said  serv- 
ants to  nse  such  care,  after  and  notwith- 
standing said  knowledge.  If  any,  then  the 
Jury  should  find  for  the  plaintiff,  as  set  oat 
in  histructlon  No.  1."  The  majority  of  the 
court  are  of  opinion  that  these  instructioas 


were  not  pr^udlcial  to  appellant;  and. 
whatever  opinion  the  members  of  the  court 
may  have  as  to  the  facts,  they  do  not  feel 
authorized  to  set  aside  the  second  finding  by 
a  Jury. 

It  is  also  objected  that  the  trial  court  per- 
mitted the  rule  of  the  company  requiring 
freight  trains  following  each  other  to  keep 
10  minutes  apart  to  be  read.  In  Railroad 
Co.  V.  Howard's  Adm'r,  82  Ky.  215,  a  track 
trespasser  was  run  over  and  killed,  without 
luiowledge  by  the  company's  agents  of  his 
presence  upon  the  track.  It  was  held  that 
a  rule  requiring  the  sounding  of  a  whistle 
va  aptM-oaching  abrupt  curves  and  obscure 
highway  crossings  could  not  be  read,  as  that 
rule  was  not  for  the  benefit  of  such  tres- 
passers, and  it  was  Improper  to  read  It  to 
the  Jury.  In  this  case,  however,  evtdMice 
had  already  l>een  introduced  by  the  com- 
pany, upon  cross-examlnatloa.  showing  the 
existence  of  this  rule.  Under  these  circum- 
stances, we  are  not  inclined  to  bold  the  in- 
troduction of  the  role  itself  to  be  prejudicial 
error. 

The  introduction  of  certain  other  testi- 
mony manifestly  Incompetent  is  complained 
of,  but  the  majority  of  the  court  are  of  opin- 
ion that  it  was  not  prejudicial  to  appellant's 
rights. 

Upon  the  cross  appeal,  we  are  not  inclined 
to  Interfere  with  the  discretion  exercised  by 
the  trial  Judge,  under  the  circumstances  dis- 
posed In  this  casa 

The  Judgment  Is  af&rmed  apon  the  original 
and  cross  appeals. 


PTJRDOM   V.   BRUSSELi:iS.l 

(Court  of  Appeals  of  Kentucky.    Jan.  16L 

1902.) 

INSTRUCTIONS  TO  JURT-^BANIX»{ED  PUSAD- 
INQ— LANDLORD  AND  TENANT— SCBLETTINa 
OP  PREMISES  BY  TBTNANT— LIABILITT  OF 
LANDLORD  FOR  TENANT'S  BRBACH  OK  CON> 
TRACT. 

1.  It  was  error  to  base  an  instruction  upon 
the  averments  of  plaintiff's  original  petition, 
which  he  had  abandoned  by  an  amended  peti- 
tion. 

2.  The  fact  thot  a  landlord  has  consented 
that  his  tenant  may  sublet  the  premises  does 
not  render  him  liable  for  a  breach  by  the  ten- 
ant of  his  contract,  the  tenant  having  no  au- 
thority to  act  as  his  agent. 

Appeal  from  circuit  court,  Mari<m  county. 

"Not  to  be  officially  reported." 

Action  by  H.  M.  Brussells  against  Clehmd 
Purdom  and  others  to  recover  damages  for 
breach  of  contract  Judgment  for  plaintiff, 
and  defendant  Cleland  Purdom  appeals.  Re- 
versed. 

H.  P.  Cooper,  for  appellant  J.  P.  Thomp- 
son, for  appellee. 

BURNAM,  J.  The  appellee,  H.  M.  Brus- 
sells, brought  this  suit  against  Cleland  Pm> 
dom  and  O.  O.  StanQeld,  alleging  as  his  cause 

>  Reported  hr  Edward  W.  HInea,  Esq.,  of  tb«  rrank* 
tort  IMU-.  and  (ormerly  staU  rsportar. 
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of  action  that  tbe  defendant  Purdom  rented  i 
to  hU  co-defendant,  Btanfield,  for  the  year  ' 
1898,  a  honse,  garden,  orchard,  blue-grass 
lot,  of  about  7  acres,  and  Ice-house  lot,  of 
about  7  acres,  to  go  In  tobacco,  and  about 
49  acres  to  go  In  com,  for  which  Staufleld 
was  to  pay  $ ,  and  to  give  Purdom  one- 
half  of  the  cmh  raised  thereon,  and  that, 
wltb  the  advice  and  consent  of  the  defendant 
Purdom,  he  snbrented  the  premises  from 
Stanfield,  and  agreed  to  pay  therefor  $75  In 
money  rent  for  the  bouse,  garden,  orchard, 
and  blue-grass  pasture,  and  was  also  to  give 
one-half  of  the  com  and  tobacco  raised  there- 
on; that  the  defendant  Purdom  violated  his 
<xintract  with  Stanfleld,  and  the  contract 
made  by  Stanfleld  with  him,  by  refusing  to 
allow  him  to  cultivate  the  ice-house  lot  In 
tobacco,  by  pasturing  sheep  on  the  blue-grass 
lot,  by  wrongfully  talking  possession  of  the 
stubble  field,  and  by  failing  to  repair  the  roof 
on  the  dwelling  house  and  to  drain  the  cel- 
lar, by  reason  of  which  violations  of  his  con- 
tract be  had  been  damaged  in  the  sum  of 
^6S.60,  for  which  he  prayed  Judgment  The 
defendant  Purdom  filed  his  answer,  which  he 
made  a  counterclaim,  In  which  he  denied  that 
he  had  rented  to  plaintiff  any  part  of  the 
premises  tot  the  year  1898,  or  that  he  had 
authorized  Stanfleld  or  any  one  else  to  do  so 
for  blm.  He  further  alleged  that  he  had 
rented  to  one  Purdy,  for  his  son-in-law,  O. 
G.  Stanfleld,  the  residence,  lot,  garden,  bam, 
orchard,  7-acre  lot,  and  48  acres  of  land,  to 
be  cultivated  In  com,  for  which  Stanfleld 
agreed  to  pay  him  on  the  1st  day  of  Decem- 
ber, 1898,  $845  In  money,  and  that  he  was 
to  bare.  In  addition,  one-half  of  the  com  rais- 
ed on  tbe  blue-grass  fleld,  containing  15  or 
18  acree,  and  the  use  of  the  stubble  fleld; 
that,  some  time  after  he  had  rented  the  prop- 
erty to  Purdy  for  Stanfleld,  he  consented  that 
they  might  sublet  the  property  to  the  plaln- 
tur,  BrassellB,  but  that  he  was  not  a  party  to 
the  contract  between  Brussells  and  Stanfleld 
and  Purdy,  or  present  when  It  was  made,  and 
did  not  know  Its  terms;  that  he  had  only  re- 
ceived $99.00  as  rent  for  the  property  during 
the  year  1808,  which  was  paid  in  com  fed 
to  bis  hogfs  by  the  plaintiff,  being  part  of  the 
com  produced  on  the  18-acre  field,  of  which, 
mider  bis  contract  with  Stanfleld,  he  was  to 
receive  one-half,  and  asked  judgment  by  way 
of  cross  petition  against  Stanfleld  and  Purdy 
for  $345,  subject  to  the  credit  of  $99.60  which 
bad  been  paid  to  him  In  com.  He  further  al- 
leged that  in  his  contract  with  Stanfleld  he 
reserved  the  right  to  sow  the  com  land  In 
smaU  grain  In  the  fall  of  1898,  but  that  plain- 
tlS  and  Stanfleld  refused  to  permit  him  to 
seed  the  land  in  small  grain,  and  that  he  was, 
in  consequence,  damaged  in  the  sum  of  $260, 
and  tliat  the  plaintiff  had  cut  and  destroyed 
about  60  valuable  walnut  and  cherry  trees, 
of  tbe  value  of  $100,  and  prayed  judgment 
on  bia  CFOSB  petition  both  against  Stanfleld 
and  tbe  plaintiff  therefor.  Both  Brussells 
and  Stanfleld  liled  replies  putting  in  U»ne 


the  averments  of  the  answer.  In  October, 
1899,  the  plaintiff  filed  an  amended  petition, 
in  which  he  alleged  that  he  had  learned  since 
the  flliug  of  his  original  petition  that  Stan- 
field  did  not  rent  the  land  spoken  of  from  his 
co-defendant,  Purdom,  but  that  Purdy  was 
authorized  by  Purdom  to  rent  the  premises  as 
his  agent,  and  that  he  rented  the  property 
from  Purdy,  as  agent  for  Purdom,  on  the 
terms  set  out  in  his  original  petition,  and  that 
the  contract  made  by  him  with  Purdy,  as 
agent  of  defendant,  was  subseciuently  ratified  - 
and  approved  by  him.  The  averments  of 
the  amended  petition  were  denied,  and  the 
defendauts  Purdom  and  O.  C.  Stanfleld  and  P. 
S.  Purdy  united  in  a  motion  that  the  issues 
between  them  should  be  tried  separately. 
This  motion  was  sustained,  and  a  trial  before 
a  Jury  resulted  in  a  verdict  for  Purdom 
against  Stanfield  for  the  amount  claimed  in 
his  counterclaim;  and  thereafter  the  def aid- 
ant Purdom  tendered  and  offered  to  file  an 
amended  answer  setting  up  his  Judgment 
against  Stanfield,  and  pleading  same  as  a  bar 
to  the  claim  of  appellee,  which  the  court 
properly  refused  to  allow.  Purdom  there- 
upon moved  the  court  to  require  plain- 
tiff to  elect  whether  he  would  prosecute  the 
cause  of  action  set  out  in  his  original  peti- 
tion, in  which  he  sought  to  recover  as  a 
subtenant  of  Stanfield,  or  that  set  out  in  the 
amended  petition,  in  which  he  claimed  to 
have  rented  the  property  directly  from  Pur- 
dom, through  Purdy.  The  court  sustained 
the  motion,  and  the  plaintiff,  under  protest, 
elected  to  prosecute  the  cause  of  action  set 
out  in  his  amended  petition;  and  a  trial  be- 
fore a  Jury  resulted  in  a  verdict  against  the 
defendant  Purdom  for  $152.30.  His  motion 
for  a  new  trial  having  been  overruled,  he 
prosecutes  this  appeal. 

The  chief  ground  of  complaint  is  that  the 
trial  court  erred  in  instraction  "a"  given  to 
the  Jury,  and  In  refusing  instructions  offered 
by  the  defendant  The  instruction  given 
which  is  complained  of  is  as  follows:  "(a) 
The  court  instmcts  the  jury  that  If  they  be- 
lieve from  a  preponderance  of  the  evidence 
that  plaintiff  rented  of  O.  C.  Stanfleld, 
through  his  agent,  P.  S.  Purdy,  and  by  and 
with  the  consent  and  approval  of  defendant 
Clel  Purdom,  a  portion  of  the  R.  S.  Burton 
farm  which  belonged  to  defendant  Purdom, 
for  the  year  181)8,  by  the  terms  of  which  rent- 
ing the  plaintiff  was  to  cultivate  thirty-three 
(83)  acres  in  com  in  the  field  north  of  the 
house  for  one-half  of  the  corn,  and  plaintiff 
was  to  have  the  house,  garden,  orchard,  and 
blue-grass  lot,  for  which  he  was  to  pay  $75 
money  rent  and  one-half  of  the  corn  raised 
on  the  field  south  of  house,  and  one-half  of 
the  tobacco  raised  on  the  ice-house  and  wood- 
pile lot,  and  that  the  defendant  promised  and 
agreed  to  repair  the  house  by  fixing  the 
porch  and  putting  a  new  roof  on  house,  and 
that  plaintiff  was  prevented  by  tbe  defendant 
from  cultivating  the  ice-house  lot  in  tobac- 
co, they  will  find  fcHr  plaintiff  such  damages 
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as  the^  may  believe  from  the  evidence.  If 
any,  the  plaintiff  may  have  sustained  by  be- 
ing prevented  from  cultivating  said  lot  in  to- 
bacco, not  exceeding  the  amount  claimed 
therefor  In  the  petition.  And  If  the  Jury  be- 
lieve from  the  evidence  that,  under  the  terms 
of  said  renting,  plaintiff  was  to  have  the  use 
of  stalk  land  for  pasture  after  the  com  was 
gathered,  and  he  was  deprived  of  the  use  of 
same  by  defendant  pasturing  same  with  his 
own  stock,  they  will  find  for  plaintiff  on  said 
Item  of  pasture  as  the  jury  may  believe  from 
the  evidence  the  plaintiff  has  sustained,  not 
exceeding  the  amount  claimed  In  the  petition; 
and  If  the  Jury  believe  from  the  evidence 
that  plaintiff  fed  for  defendant  some  steers, 
for  which  he  agreed  to  pay  plaintiff  for  the 
amonnt  of  com  consumed  by  the  steers,  they 
will  find  for  the  plaintiff  on  said  Item  what 
they  believe,  from  the  evidence,  the  com  was 
worth;  but  if  they  believe  from  the  evidence 
that  plaintiff  was  to  feed  said  steers  for  $4.60 
per  hundred  for  all  he  put  on  them,  or  all 
they  gained  In  weight,  and  that  they  gained 
nothing  In  weight  from  said  feeding,  the 
Jnry  will  find  for  defendant  on  said  last- 
named  Item."  Instractlon  '*a"  Is  erroneous 
for  several  reasons:  First,  It  Is  not  based 
upon  the  averments  of  plaintiff's  amended 
petition,  which  he  elected  to  stand  on,  but 
upon  the  averments  of  the  original  petition, 
which  he  abandoned;  secondly,  it  Is  mislead- 
ing, In  that  it  authorizes  a  recovery  if  the  Jury 
believe  that  plaintiff  rented  the  premises  of 
Stanfleld  with  the  consent  and  approval  of 
appellant.  The  gist  of  appellee's  case  is  that 
Purdy  and  Stanfleld  were  appellant's  author- 
ized agents  to  rent  the  premises,  and  whilst 
so  acting  rented  the  premises  to  him  for  ap- 
pellant The  Instruction  does  not  present 
this  aspect  of  the  case  at  all.  He  may  have 
bad  no  objections  to  appellee  subrenting  the 
property  from  Purdy  and  Stanfleld,  and  may 
have  consented  and  approved  such  subrent- 
ing; but  this  does  not  make  him  responsible 
for  their  contract,  unless  they  represented 
him  In  the  transaction.  The  Instruction  is 
also  erroneous  in  submitting  to  the  jury  the 
question  whether  appellant  was  to  pay  for 
certain  com  fed  to  his  cattle,  or  whether  he 
was  to  pay  a  certain  sum  for  additional 
pounds  gained  by  them  In  weight,  because 
the  pleadings  present  no  such  Issue. 

For  the  reasons  indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded  for  pro- 
ceedings not  inconsistent  with  this  opinion. 


BEYER  V.  SCHEHR  et  al.i 

(Oonrt  of  Appeals  of  Kentucky.    Jan.  15, 
1902.) 

APPBAL    AND    BRROR— DISMISSAL    FOR    FAIL- 
URE TO  FILE  TRANSCRIPT  IN   TIMBl— PAROL 
TESTIMONY  TO  VARY  WRITINQ. 
1.  Appellant   having,    after   saperseding   the 
Judgment  appealed  from,  failed  to  file  his  tran- 
script in  time,  and  for  that  reason  abandoned 

'Reported  by  Edward  W.  Htnea,  Esq.,  ot  th*  Frank- 
tort  bar,  and  lormerly  atato  reporter. 


his  appeal  granted  by  the  tower  court,  and  pro- 
cnred  the  clerk  of  the  court  of  appeals  to  grant 
him  a  new  appeal,  appellees  were  entitled  to 
have  the  abandoned  appeal  dismissed,  with 
damafres,  the  motion  therefor  being  made  be- 
fore the  new  appeal  was  sabmitted. 

2.  Where  a  written  agreement  of  compromise 
of  a  bastardy  proceeding  shows  that  the  money 
paid  by  the  father  was  paid  to  the  mother,  and 
there  is  nothing  therein  to  create  a  trast  for 
the  child,  one  who  now  has  the  money  cannot 
withhold  It  from  the  mother  on  the  ground 
that  he  received  it  from  the  father  in  trust  for 
the  child,  in  the  absence  of  a  plea  of  mistake 
in  the  writing. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, common  pleas  division. 

"Not  to  be  ofllclally  reported." 

Action  by  Barbara  Schehr  and  another 
against  Benjamin  Beyer  for  money  received. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Gibson,  Marshall  &  Gibson  and  John  Mar- 
shall, for  appellant  Kohn,  Balrd  &  Spindle, 
for  appellees. 

WHITE,  J.  The  questions  arising  In  this 
case  are  two:  (1)  A  motion  to  dismiss  the 
appeal  granted  in  the  court  below;  and  (2) 
on  the  merits  of  the  Judgment  appealed 
from.  It  is  clear  from  the  record  that  the 
appeal  granted  below  was  lost  by  not  be- 
ing prosecuted  within  the  time  prescribed 
by  law,  and  appellant  prayed  and  was  grant- 
ed an  appeal  by  the  clerk  of  this  court 
Two  supersedeas  bonds  were  executed,  one 
before  the  clerk  of  the  lower  court  and  one 
here.  The  motion  to  dismiss  the  first  ap- 
peal was  made  in  February,  before  the  sub- 
mission in  May,  190L  There  was  then  no 
waiver  of  appellees'  rights  to  a  dismissal. 
The  appeal  granted  below  la  dismissed,  with 
damages.  The  action  on  the  merits  was 
brought  by  appellees  to  recover  money  had 
and  received  by  appellant  for  and  on  ac- 
cotmt  of  appellee  Barbara  Schehr,  and  which 
he  promised  and  agreed  to  pay.  Appellant 
by  answer,  admitted  receiving  the  money, 
but  denied  It  belonged  to  appellee  Barbara 
Schehr.  His  plea  is  that  the  sum  of  money 
was  received  by  way  of  a  compromise  of  a 
proceeding  in  bastardy  instituted  by  Bar- 
bara Schehr  against  the  father  of  her  child 
bom  out  of  lawful  wedlock;  that  this  money 
was  paid  by  the  father  of  the  child  to  ap- 
pellant to  be  held  as  tmstee  for  the  benefit 
of  the  child.  He  files  with  his  answer  a 
copy  of  the  article  of  compromise.  To  this 
answer  a  demurrer  was  sustained,  and  upon 
his  failure  to  plead  further  judgment  was 
rendered,  firom  which  this  appeal  is  pros- 
ecuted. 

We  have  not  be^n  famished  with  a  brief 
on  the  merits  of  this  case  by  either  party, 
but  from  the  record  we  conclude  the  answer 
falls  to  present  a  defense.  The  written 
agreement  of  compromise  shows  that  tbe 
money  was  paid  to  appellee  Barbara  Schehr, 
and  there  is  nothing  therein  to  create  a  trust 
for  the  child.    It  was  a  sum  paid  la  gross 
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to  the  mother  by  way  of  compromise  and 
settlement,  in  order  to  stop  the  prosecution 
of  the  bastardy  case.  There  is  no  plea  that 
the  writing  Is  untme,  or  by  mistake  did  not 
state  the  facts.  This  money  that  the  In- 
strument receipts  for  by  appellee  Barbara 
Schehr  the  appellant  admits  he  received  and 
still  has.  His  answer  presented  no  defense, 
and  the  demurrer  thereto  was  properly  ana- 
tained. 

Th^re  appears  no  error  In  the  judgment, 
and  the  same  Is  affirmed,  with  damages. 


LOtriSVILLE  &  N.  B.  00.  v.  HAJtNBlO.i 

(Oourt  of  Appeals  of  Kentucky.     Dec.  19, 

1001.) 

CARRIBRS    OF    LIVB    STOCK— LIABILITY    FOR 

NKGLIOBNCB— BURDEN  OP  PROOF— BVI- 

DKNCK  OF  VALUE— CONTINUANCE. 

1.  A  railroad  company  undertaking  to  trans- 
port live  stock  is  liable  for  the  nesrligence  of 
its  aeents  and  servants,  but  not  as  Insurer. 

2.  Where  the  shipper  undertakes  to  care  for 
the  stock,  and  to  load  and  unload  it,  the  bur- 
den of  proof  is  ou  him  to  show  that  any  injury 
was  the  result  of  the  carrier's  negligence. 

3.  Where  there  was  testimony  tending  to 
show  that  a  racing  mare,  while  being  trans- 
ported by  defendant  railroad  company,  was 
tlirown  down  seven  or  eight  times  by  reason 
of  the  unusual  manner  iu  which  the  train  was 
handled  in  going  around  curves,  the  question 
of  negligence  was  for  the  jury. 

4.  Courts  and  juries  cannot  disregard  unim- 
peached  and  uncontradicted  testimony  as  to 
the  value  of  live  stock  killed  or  injured  by  the 
neelicence  of  a  carrier. 

6.  Defendant  conwration  was  entitled  to  a 
continuance  to  enable  it  to  take  the  deposition 
of  a  material  witness  in  another  state,  where 
its  attorney  hied  bis  affidavit  stating  that  he 
had  for  several  months  made  diligent  inquiry 
to  locate  the  witness,  and  had  only  succeeded 
in  doing  so  the  day  before  the  afSdavit  was 
made;  especially  as  plaintiff  testitied  on  the 
trial  that  he  had  endeavored  to  locate  the  wit- 
ness, but  had  failed  to  do  so,  though  more 
anxious  to  take  his  deposition  than  defendant 
was. 

Apiteal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"Xot  to  be  officially  reported." 

Acti<m  by  M.  R.  Hamed  against  the  Louis- 
ville &  Nashville  Railroad  Company  to  re- 
cover damages  for  breach  of  a  contract  for 
the  shipment  of  live  stock.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

LyttletoQ  Cooke  and  Edward  W.  Hines, 
for  appellant  Jas.  O.  Poston  and  J.  P. 
O'Meara,  for  appellee. 

PAYNTER,  C.  J.  On  April  7,  1897,  the 
appellee  delivered  to  the  appellant  several 
race  horses  for  shipment,  consigned  to  hlm- 
Mlf  at  I.Atoula,  Ky.,  and  among  the  others 
was  a  racing  mare  called  "Pouting."  The 
mare  was  delivered  to  the  appellant  at  South 
LonlsvUle,  m  a  car  specially  constructed  for 
the  shipment  of  stock.  While  the  mare  was 
In  transit,  she  was  seriously  Injured,  the 
appellee  claiming  that  it  was  the  result  of 

'Reported  bj  Edward  W.  Hlnes,  Eaq.,al  tlio  Frank- 
fort Mr,  and  formerly  state  reporter. 


the  carelessness  and  negligence  of  the  agents 
and  servants  of  appellant.  The  evidence  for 
appellee  tends  to  show  that  she  was  thrown 
down  In  the  car  several  times,  and  badly 
crippled,  and  permanently  Injured,  so  much 
so  that  she  is  useless  for  racing  purposes. 
Appellee  claims  that  the  injuries  were  In- 
flicted by  reason  of  the  manner  In  which 
the  train  was  handled.  The  appellant  de- 
nies the  mare  was  Injured  by  reason  of  any 
negligence  or  carelessness  of  Its  agents  or 
servants  in  charge  of  the  train,  but  avers 
that  she  received  the  injuries  in  consequence 
of  her  vlclousness,  unrullness,  and  wlldness 
or  fright.  At  the  time  the  horses  were  re- 
ceived for  shipment,  the  appellee  entered 
Into  a  written  contract  with  the  appellant 
for  their  transportation,  and  by  the  terms 
of  which  the  liability  of  appellant  was  at- 
tempted to  be  restricted  In  some  respects. 
It  Is  Insisted  upon  behalf  of  appellant  that 
the  transportation  of  live  stock  on  railways 
or  by  land  carriers  was  unknown  to  the 
common  law,  and  therefore  that  the  ship- 
ping contract  entered  into  between  the  par- 
ties was  not  a  contract  to  relieve  appellant 
from  Its  common-law  liability,  and  Is  not  In 
violation  of  section  19G  of  the  constitution. 
By  orders  the  court  eliminated  this  issue, 
which  left  alone  the  question  as  to  whether 
the  mare  was  Injured  by  the  carelessness  or 
negligence  of  the  agents  and  servants  of 
the  appellant.  Many  years  before  the  adop- 
tion of  the  present  constitution,  this  court, 
In  Ralh-oad  Co.  v.  Hedger,  9  Bush,  045,  15 
Am.  Rep.  740,  held  that  a  railroad  company 
which  undertook  the  transportation  of  live 
stock  is  not  liable  as  Insurer  for  all  loss  and 
Injury  not  caused  by  the  acts  of  Ood  or  pub- 
lic enemy,  as  in  case  of  other  property,  but 
that  It  Is  bound  to  the  exercise  of  that  de- 
gree of  diligence  such  as  a  prudent  and  care- 
ful man  would  exercise  In  such  matters,  and 
is  liable  for  ordinary  negligence.  And  the 
court  also  held  In  that  case  that  a  carrier 
could  not  by  contract  relieve  himself  from 
liability  for  negligence  of  himself  or  agents, 
whether  ordinary  or  otherwise.  So  this  rule 
obtained  Independent  of  the  provisions  of 
the  present  constitution.  The  court  did  not 
think  It  was  a  reasonable  rule  in  the  ship- 
ment of  live  stock  to  hold  carriers  to  the 
strict  acconntability  for  loss  as  In  the  case 
of  Inanimate  property,  because,  owing  to  the 
wild  and  vicious  nature  of  animals,  they 
might  hurt  themselves  or  each  other,  and 
therefore  It  was  not  a  just  rule  to  make  a 
carrier  responsible  for  Injury  to  them  except 
where  it  was  the  result  of  a  failure  to 
exercise  ordinary  care.  In  the  same  case 
the  court  held  that,  where  the  owner  of 
stock  agrees  to  load  and  unload  It,— as  In 
this  case,— the  burden  of  proof  is  upon  him 
to  show  the  Injury  causing  the  loss  was  the 
result  of  the  negligence  of  the  carrier,  its 
agents  or  servants.  The  appellee  assumed 
the  burden  of  proof.  This  is  a  reasonable 
rule,  because  the  persons  in  rhorge  of  the 
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stock  should  be  better  able  to  tell  how  In- 
juries may  have  been  Inflicted  upon  It  than 
any  one  else.  The  contract  of  shipment 
did  not  provide  that  the  carrier  should  be 
released  from  liability  for  loss  resulting 
"from  the  negligence  of  Its  agents  or  serv- 
ants." It  provided  that  the  company  should 
be  relieved  of  certain  liabilities,  and  In  enn- 
meratlng  them  expressly  excepted  loss  "re- 
sulting from  the  negligence  of  the  agents 
and  servants  of  said  party  of  the  first  part." 
So  the  court  below  properly  took  the  view 
that  there  was  no  question  in  the  case  as 
to  whether  the  company  could  relieve  itself 
by  contract  of  common-law  liabilities;  there- 
fore, by  proper  orders,  it  reduced  the  issues 
to  the  one  as  to  whether  the  injury  had 
been  inflicted  by  the  agents  or  servants  of 
the  appellant. 

It  is  insisted  that  there  was  no  evi- 
dence introduced  by  the  appellee  which  tend- 
ed to  show  that  the  mare  was  Injured  by 
the  negligence  of  appellant's  agents  or  serv- 
ants in  charge  of  the  train.  He  Introduced 
two  persons  In  charge  of  the  horses,  whose 
testimony  tended  to  show  that  the  mare 
"Pouting"  was  Jerked  down  seven  or  eight 
times  by  reason  of  the  unusual  manner  in 
which  the  train  was  handled  In  going  around 
curves.  They  testified  that  the  train  would 
run  at  a  high  rate  of  speed,  when  the  en- 
gineer would  stop  the  engine  too  quick  at 
the  curves,  which  caused  the  cars  to  bump 
together,  and  thus  threw  the  mare  down. 
We  are  of  the  opinion  that  this  evidence 
authorized  the  court  to  submit  the  case  to 
the  Jury.  The  appellant  introduced  the  «i- 
gineer,  George  Irlg,  who  testified  that  the 
train  had  22  cars  In  it;  that  10  or  14  of 
them  next  to  the  engine  had  air  brakes; 
that  the  air  brakes  made  it  easier  to  handle 
the  train;  that  by  applying  a  little  air  the 
car  is  set  "solid,"  and  in  going  around  a 
curve  there  is  no  Jerk  in  it.  He  further  tes- 
tified, if  there  is  anything  unusual  oe  un- 
necessary in  the  way  of  Jerking,  either  In 
stopping'  or  starting  a  train,  that  the  en- 
glneer  Is  responsible  for  it.  We  do  not  un- 
derstand the  witness  to  mean  to  say  that 
jerlting  could  not  take  place  with  air  brakes 
If  the  train  was  improperly  handled  by  the 
engineer.  He  testifies  that  there  was  no  un- 
nsual  movement  of  the  train  on  the  occasion 
in  question.  The  witnesses  for  appellee  tes- 
tify that  the  Jerking  described  took  place. 
If  their  testimony  is  entitled  to  any  credit, 
the  jury  was  authorized  to  conclude  that  the 
engineer  did  not  handle  his  train  properly. 
There  was  other  testimony  offered  by  the 
appellee  and  appellant,  but  we  do  not  deem 
It  necessary  to  refer  to  It. 

It  is  Insisted  that  the  case  should  be  re- 
versed because  the  verdict  Is  excessive. 
Two  or  three  witnesses  for  the  appellee  tes- 
tified as  to  the  value  of  the  mare  before 
and  after  her  injury,  which  testimony  show- 
ed that  the  damage  the  appellee  sustained 
was  greater  than  that  fixed  by  the  Jury. 


No  countervailing  testimony  was  offered. 
It  is  unreasonable  to  expect  Juries  and  courts 
to  disr^ard  uncontradicted  and  unimpeach- 
ed  testimony  as  to  the  value  of  stock  claim- 
ed to  be  Injured  or  killed  by  carriers. 

The  attorney  for  appellant  filed  his  affi- 
davit, in  which  he  said  that  be  had  made 
diligent  Inquiry  for  some  months  to  locate 
I  the  whereabouts  of  Dr.  Asa  N.  McQueen,  a 
veterinary  surgeon,  who  had  treated  the 
mare  after  her  Injury,  and  that  he  bad  only 
succeeded  in  finding  his  whereabouts  the 
day  before  the  aflidavit  was  made,  and  upon 
that  afiidavit  he  moved  the  court  to  con- 
tinue the  ease.  The  court  overruled  his  mo- 
tion, presumably  upon  the  idea  that  the  ap- 
pellant had  not  shown  diligence  In  ascer- 
taining the  whereabouts  of  McQueen.  We 
are  of  the  opinion  that  the  court  erred  in  not 
granting  a  continuance,  as  the  testimony  of 
McQueen  was  competent,  and  the  appellant 
was  entitled  to  have  tiie  jury  determine 
what  weight  should  be  attached  to  it  We 
are  of  the  opinion  that  the  affidavit  suffi- 
ciently showed  that  the  appellant  had  used 
dlligencee  to  find  McQueen  before  the  trial. 
The  appellee,  on  the  trial  of  the  case,  said 
he  bad  been  endeavoring  to  locate  him,  but 
had  failed  to  do  so,  and  that  he  was  more 
anxious  to  take  his  deposition  that  the  ap- 
pellant 

The  judgment  is  reversed  because  the 
court  overruled  appellant's  motion  for  a  c<«- 
tlnuance. 

WIEAND'S  ADM'R  v.  STATE  NAT.  BANK 

OF  MAYSVII/LE. 

(Conrt  of  Appeals  of  Kentucky.     D«c.  20, 

ISOl.) 
"Not  to  be  officially  reported." 
Dissenting  opinion.    For  majority  oplnlcm, 
see  65  S.  W.  G17. 

PAYNTER,  C.  J.  In  the  dispositloo  of  this 
case  tlie  court  should  have  followed  the  rule, 
and  the  deductions  which  necessarily  follow- 
ed It,  enunciated  in  Lester  v.  Given,  8  Bush, 
357,  and  reaffirmed  in  Weinstock  v.  Bellwood, 
12  Bush,  139.  In  those  cases  the  court  held 
that  a  check  Is  an  abspolute  appropriation  of 
so  much  money  in  the  hands  of  the  banker  to 
the  holder,  to  remain  there  until  called  for, 
and  cannot,  after  notice,  be  withdrawn  by 
the  drawer.  As  between  the  drawer  and 
holder  of  the  check,  the  appropriation  is  ab- 
solute; but  the  law  will  not  allow  the  bank 
to  suffer,  before  notice  that  the  check  has 
been  withdrawn,  by  the  misconduct  and  the 
wrong  of  the  drawer  In  beating  the  holder 
of  the  check  to  the  bank.  If  there  is  an  ab- 
solute appropriation  of  the  money  to  the  hold- 
er of  the  check,  it  logically  follows  that  the 
drawer  of  It  cannot  deprive  the  holder  of  his 
right  to  the  fund  by  notifying  the  bank  not 
to  pay  the  check.  When  the  ho'der's  rljht 
to  the  fund  has  attached,  it  is  only  by  his 
consent  that  the  drawer  can  again  be  rein- 
vested with  any  right  to  the  fund.    This  be- 
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ing  true,  wben  the  drawer  dies,  it  b?tng 
necessary  to  have  tb«  consent  of  the  bolder 
of  the  check  to  reinvest  the  drawer  with  an 
interest  In  the  fund,  his  (drawer's)  death  can- 
not reinvest  bis  estate  with  a  right  to  the 
fund,  which  in  life  he  had  voluntarily  appro- 
priated bo  another.  The  fact  there  were  not 
funds  enough  in  baak  to  pay  the  entire 
amount  of  the  check  did  not  deprlye  the 
holder  of  the  right  to  hare  paid  to  him  the 
assessment  actually  in  bank.  This  court 
heretofore  has  followed  the  doctrine  of  Dan- 
iels on  N^otlable  Instruments,  and  I  am  of 
the  c^inion  that  it  is  the  correct  one. 

HOBSON  and  BtJRNAM,  JJ.,  concurring. 


COMMONWEALTH  v.  DAVIS  et  al.i 

(Court  of  Appeals  of  Kentucky.     Jan.  10. 

1002.) 

aOBBISlT— TAKING  OP  PURSB  BT  rORClB— NA- 
TORB  OF  OFFENSE— INSTRDCTION. 
Under  an  Indictment  for  robbery  the  court 
should  hare  iustmcted  the  jury  as  to  that  of- 
fense, and  not  merely  as  to  the  offense  of  petit 
larceny,  it  appearing  that  defendant,  having 
■eixed  a  purse  in  the  hand  of  one  who  resist- 
ed, overcame  the  resistance  by  force,  though  no 
blow  was  struck  or  injury  inflicted. 

Appeal  from  circuit  court   JeCCerson  coun- 

«y. 

"Not  to  be  offlcially  reported." 

An  Indictment  against  John  Davis  and 
Wallace  Leavell  was  dismissed,  and  the  com- 
monwealth appeals.    Opinion  certified. 

B.  J.  Breckinridge  and  B.  8.  Blitx,  for  the 
Commonwealth. 

BURXAM,  J.  John  Davis  and  Wallace 
Leavell  were  indicted  for  robbery.  The  spe- 
cial Judge  who  presided  at  the  trial  of  Da- 
vis held  that  the  testimony  did  not  warrant 
an  instruction  as  to  robbery,  and  only  in- 
structed the  Jury  on  the  law  of  petit  larceny. 
The  commonwealth  appeals  for  the  purpose 
of  having  the  court  define  the  law  of  rob- 
bety  as  applicable  to  the  facts  of  this  case^ 

Ttae  prosecuting  witness  testifies  that  she 
was  walking  along  Fourth  street  about  1 
«'clock  in  the  daytime;  that  she  saw  two 
boys  In  a  yard  of  an  empty  bouse;  that, 
after  she  passed  beyond  them,  one  of  them 
slipped  op  beblnd  her,  grabbed  a  pnr.  e  which 
she  was  carrying  In  her  hand;  that  she  re- 
sisted with  all  her  force,  but  that  he  slipped 
one  of  his  bands  over  ber  wrist,  and  wrench- 
ed bee  pocketbook  ont  of  ber  hand  with  his 
other  band;  tliat  it  contained  $10,  and  tbat 
the  boy  ran  off  with  It,  she  pursuing.  The 
gravamen  of  the  crime  of  robbery  consists 
in  taking  the  personal  property  of  another 
from  his  person  or  in  his  presence  and 
against  bis  will  by  vi(dence  to  his  person  or 
by  putting  such  person  in  fear  of  some  Im- 
mediate injury  to  bis  person.  See  2  East, 
P.  C.  660.    It  is  not  so  much  the  extent 

'Beportad  by  Edward  W.  HIum,  Esq.,  at  tk*  Wnak- 
fwt  Mr,  sad  (oimtrly  stata  raportar. 


and  degree  of  violence  wbldi  makes  the 
crime  as  the  success  thereof.  Any  force 
which  is  sufficient  to  take  the  property 
against  the  owner's  will  is  all  that  Is  neces- 
sary to  make  up  the  crime  of  robbery.  Lar- 
ceny, on  the  other  hand,  is  accomplished  se- 
cretly, or  by  surprise  or  fraud.  In  the  case 
of  Com.  V.  Prewitt  82  Ky.  2*0,  Judge  Hlnes 
said  that,  "As  our  statute  does  not  define 
either  robbery  or  larceny,  for  their  meaning 
we  must  have  recourse  to  tbe  common  law," 
and  adopted  the  definition  of  robliery  given 
by  Blackstone  (4  Bl.  Comm.  241),  where  rol> 
bery  Is  defined  to  be  "tbe  felonions  and  for- 
cible taking  from  tlie  person  of  another  of 
goods  or  money  of  any  value  l>y  violence 
or  by  putting  him  In  fear."  The  offense  is 
also  defined  In  Breckinridge  v.  Oom.,  97  Ky. 
207,  80  S.  W.  634.  In  that  case  the  court 
adopts  tbe  definition  of  robbery  given  by 
Lewd  Mansfield  in  Donally's  Case,  2  Blast, 
P.  C.  725,  and  which  is  also  quoted  by  Oreeo- 
ieaf,  in  bis  work  on  Bvidence  (volume  8,  f 
283),  with  approval.  The  questlou  was  also 
fully  considered  by  this  court  in  the  case  of 
Williams  T.  Com.,  GO  S.  W.  240.  In  tbat  case 
it  was  held  that  a  person  who  seized  a  purse 
In  tbe  hand  of  a  lady,  who  resisted,  was 
guilty  of  robI>ery;  tliat  it  was  not  neces- 
sary ttaat  a  blow  should  be  struck,  or  tbe 
party  Injured.  All  tbat  was  aeceasary  to 
constltnte  the  offense  was  that  tbe  robt>er 
should  overcome  resistance  by  force.  The 
court  below  therefore  erred  in  not  instructing 
the  Jury,  under  tlie  testimony  In  tbis  case,  as 
to  the  offense  ot  robbery. 


LOUISVILLE  &  N.  R.  CO.  v.  JORDAN.i 

(Court  of  Appeals  of  Kentucky.     Jan.  14, 
1902.) 

0ARRIHR8— AQRBaiMENT  OF  CONDUCTOR  TO 
PUT  INFANT  PASSENGER  OFF  AT  DESTINA- 
TION —  LIABILITY  FOR  PERMITTING  TO 
LEAVE  TRAIN  BEFORE  REACHING  DESTINA- 
TION—AMENDMENT OF  PETITION  —  BXCBB- 
SIVE  VERDICT— APPEARANCE. 

1.  The  promise  of  a  conductor  to  put  off  at 
ber  destination  a  passenger  eight  years  of  ag<a 
did  not  make  it  tus  duty  to  act  as  her  special 
attendant,  to  see  that  she  did  not  leave  her 
seat,  and  therefore  the  mere  fact  that  one  who 
was  not  identified  as  the  conductor  assisted 
her  from  train  before  she  reached  her  station 
does  not  render  the  carrier  liable. 

2.  As  the  original  petition  relied  for  recovery 
solely  upon  the  ground  that  defendant  forcibly 
ejected  plaintiff  from  its  train,  and  her  testi- 
mony was  to  that  effect,  it  was  error,  after  the 
evidence  was  all  in,  to  permit  the  filing  of  an 
amendment  alleging  that  defendant  had  negli- 
gently permitted  her  to  get  off  the  train,  espe- 
cially as  there  was  no  evidence  on  which  to 
base  the  amendment,  and,  if  there  had  been, 
it  would  not  have  supported  a  claim  for  dam- 
ages. 

8.  A  verdict  for  $250  was  grossly  excessive, 
as  plaintiff  was  detained  only  a  few  hours, 
daring  whirh  time  she  was  at  the  home  of  the 
station  policeman,  where  she  played  with  his 
children,  and  therefore  could  not  have  suffered 
great  mental  distress. 

^Raportad  br  Edward  W.  HInaa,  Ea«.,  al  tkaf'raa^ 
tort  bar,  and  formerly  atate  reportar. 
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4.  Defendant  corporation,  by  prosecuting  an 
appeal,  eutered  its  appearance,  so  that,  on  the 
return  of  the  case  to  the  trial  court,  that  court 
will  have  jurisdiction  of  defendant's  person, 
even  though  defendant's  objection  to  the  juris- 
diction on  the  former  hearing  sbonld  hare  been 
austained. 

Aiipeal  from  circuit  court,  Hopldns  county. 

"To  be  ofDclally  reported." 

Action  by  Mattle  Jordan,  by  next  friend, 
against  tbe  LoQisvllle  &  NasbTllle  Railroad 
Company,  to  recover  damages  for  tbe  ejec- 
tion of  plaintiff  from  one  of  defendant's 
trains.  Judgment  for  plalntlft,  and  defend- 
ant appeals.    Reversed. 

H.  W.  Bruce,  Gordon  &  Gordon,  and  Ed- 
ward W.  Hlnes,  for  appellant  W.  J.  CJox,  O. 
J.  Pratt,  and  O.  J.  WaddiU,  for  appellee. 

BURNAM,  J.  This  action  was  brought  In 
the  Hopkins  drcoit  court  by  Mattle  Jordan, 
an  Infant  eight  years  of  age,  by  next  friend, 
against  tbe  Louisville  &  Nashville  Railroad 
Company.  She  alleged  that  she  took  pas- 
sage on  one  of  the  defendant's  trains  at 
Mortons  Gap,  a  station  In  Hopkins  county, 
for  Nashville,  Tenn.,  placing  herself  under 
the  special  care  of  the  conductor,  and  that 
when  the  train  arrived  at  Hopklnsvllle,  Ky., 
the  defendant,  through  the  gross  negligence 
of  its  servants  In  charge  of  the  train,  "wrong- 
fully, forcibly,  and  in  violation  of  her  rights 
as  a  passenger,  put  her  off  of  tbe  trahi  at 
Hopklnsvllle,"  where  she  was  detained  for 
several  hours,  awaiting  the  arrival  of  the 
next  passengar  train  for  Nashville,  and  that 
she  did  not  arrive  at  the  point  of  her  destina- 
tion nntil  about  2  o'clock  at  night,— several 
hours  after  the  time  when  she  would  have 
arrived  If  she  had  been  carried  through  on 
the  train  on  whidi  she  took  passage,— and 
that  by  reason  thereof  she  had  suffered  great 
mental  and  physical  pain  and  anguish,  and 
prayed  Judgment  for  $1,600.  The  defendant, 
by  Its  answer,  alleges  that  the  mother  of 
plaintiff  resided  hi  Nashville,  Tenn.,  and  that 
plaintiff  resided  with  her,  and  that  by  reason 
thereof  the  Hopkins  circuit  court  had  no 
Jurisdiction  of  appellee's  alleged  cause  of  ac- 
tion. It  further  denied  that  it  put  plaintiff 
off  Its  train,  either  forcibly  or  otherwise.  A 
trial  upon  the  issues  resulted  in  a  verdict 
for  appellee  for  $2S0. 

At^ellant  moved  for  a  new  trial  upon  sev- 
eral grounds:  First,  because  Thomas  War- 
ren, the  next  friend  in  whose  name  the  suit 
was  instituted,  was  permitted  to  testify  that 
when  he  purchased  the  ticket  at  Mortons 
Gap  he  Informed  the  local  ticket  agent  that 
plaintiff  was  a  small  child,  and  asked  him  if 
there  would  be  any  danger  of  sending  her 
by  herself,  and  that  he  answered,  "No,"  and 
Informed  him  to  "put  her  on  the  train,  and 
tell  the  conductor  where  to  put  her  off  at, 
and  that  she  would  get  there  all  right,"  and 
that  be  told  blm,  so  as  to  avoid  any  mistake, 
to  write  on  the  ticket  the  name  "Links" 
(this  being  the  station  In  Nashville  yrbae 
the  wished  to  get  off),  and  that  when  the 


train  came  in  he  put  plaintiff  on,  and  told 
the  conductor  to  put  her  off  at  Links,  and 
that  he  said,  "All  right"  Anotbw  groumj 
relied  on  for  a  new  trial  Is  that  the  court 
erred  in  allowing  the  plaintiff,  at  the  con- 
clusion of  the  testimony,  to  file  an  amended 
petition  In  which  it  was  alleged  that  the  de- 
fendant, at  the  time  and  place  mentioned  in 
the  original  petition,  and  under  the  circum- 
stances therein  stated,  negligently  put  her 
off  the  train  at  Hopkinsvilie,  "and  negligent- 
ly suffered  and  permitted  her  to  get  off  the 
train  at  that  place,"  and  that  the  court  In- 
structed the  jury  that  If  plalntifTs  servants 
In  (ibarge  of  the  train  put  plaintiff  off,  or  neg- 
ligently suffered  her  to  get  off,  the  train  at 
Hopkinsvilie,  they  should  find  for  plaintiff. 
And  they  further  complained  that  the  dam- 
ages allowed  by  the  Jury  were  excessive,  and 
given  under  the  Influence  of  passion  anA 
prejudice.  The  motion  embraced,  in  addition 
to  the  grounds  recited,  several  others,  which 
we  do  not  deem  it  Important  to  consider. 

The  facts  developed  by  the  testimony  are, 
in  substance,  that  the  mother  of  appellee, 
Mattle  Jordan,  was  a  widow  residing  In 
Nashville.  Tenn.;  that  some  time  In  July 
she  sent  Mattle  to  the  home  of  Thomas  War- 
ren, who  had  married  her  older  sister,  and 
resided  in  Hopkins  county,  to  live  with  tbem 
and  assist  in  taking  care  of  their  baby;  that 
after  residing  with  her  sister  for  about  two 
months,  her  mother  wrote  to  Mrs.  Warren 
to  send  her  home;  that  In  conformity  with 
the  request  Warren  bought  her  a  ticket  and 
put  her  upon  the  regular  passenger  train  for 
Nashville,  which  left  Mortons  Gap  at  about 
half  past  4  o'clock  in  the  afternoon  on  the 
16th  of  September;  that  he  called  the  atten- 
tion of  the  conductor  of  the  train  to  her,  and 
requested  that  he  should  see  that  she  was 
put  off  at  Links  Hotel,  a  station  in  Nash- 
ville; and  that  the  conductor  assigned  her  to 
a  seat  and  promised  to  imt  her  off  at  the  sta* 
tion  Indicated.  The  plaintiff.  In  response  to- 
the  question  as  to  how  she  came  to  stop  at 
Hopklnsvllle,  responded  "that  the  conductor, 
who  wore  a  blue  suit  of  clothes,  put  her  off, 
and  also  took  off  her  basket  containing  the 
clothes  which  she  was  carrying";  but  she 
failed  to  identify  the  conductor,  when  her 
attention  was  called  to  him,  as  the  man  who 
put  her  off  at  Hopklnsvllle,  and  testified  on 
cross-examination  that  her  sister  had  told 
her  to  say  that  she  had  been  put  off  the 
train  by  a  man  who  wore  blue  clothes. 
Her  testimony  is  hazy  and  unsatisfactory 
throughout  The  conductor  testifies  that 
Warren  brought  the  plaintiff  on  the  train 
when  he  arrived  at  Mortons  Gap,  and  told 
him  that  he  wanted  her  put  off  at  Links 
station.  In  Nashville;  that  soon  after  leav- 
ing Hopklnsvllle  he  discovered  that  she  wa» 
not  on  the  train,  and  that  he  stopped  the 
train  at  tbe  first  station,  and  sent  a  tele- 
gram to  the  agent  at  Hopklnsvllle,  asking 
him  to  take  care  of  plaintiff  and  send  her 
to  Nashville  on  the  next  train,  and  that  b» 
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received  a  meaatige  from  tbe  depot  agent 
that  he  would  do  so;  tbat  when  the  train 
arrived  at  HopklnsvlUe  a  nnmber  of  people 
got  ofT,  amcag  whom  were  several  children, 
bat  that  he  did  not  notice  that  plaintiff  was 
one  of  them;  that  he  did  not  promise  to 
take  any  chargj  of  plaintiff,  except  to  see 
that  she  was  put  off  at  Links  station,  in 
Nashville;  and  that  he  assigned  her  to  a 
seat,  and  told  her  to  sit  tbere  nntU  they  ar- 
rived at  Nashville.  It  further  appears  tbat 
appeUeA  was  put  In  charge  of  the  station 
policeman  during  her  stay  In  HopklnsvlUe; 
that  be  took  her  to  his  residence,  near  the 
depot,  and  gave  her  her  supper;  and  that 
She  played  with  his  children  some  three  or 
four  boors,  until  the  arrival  of  the  next 
train,  wblcb  took  her  to  her  destination. 
Beyond  tbe  Inconvenience  and  annoyance  of 
the  delay,  it  appears  that  no  harm  occurred 
to  the  plaintiff.  There  is  nothing  in  the  tes- 
timony which  conduces  to  show  tbat  there 
was  any  understanding  or  agreement,  either 
with  tbe  ticket  agent  or  the  conductor,  that 
plaintiff  should  receive  any  si)eclal  attention 
or  care  whilst  on  the  train.  Neither  of  them 
wwe  informed  by  Warren  that  pl&Uitiff  did 
not  have  sufficient  Intelligence  to  occupy  her 
seat  dnrlng  tbe  journey.  All  that  was  ask- 
ed by  Warren,  or  promised  by  the  conductor, 
was  that  he  would  see  that  appellee  was 
put  off  at  lilnks  station  after  the  arrival  of 
the  train  at  Nashville.  This  was  Important, 
because  there  were  two  stations  at  Nash- 
Tllle.  and  the  friends  of  appellee  expected 
to  meet  ber  at  Links  station.  The  law  re- 
quired of  appelant  that  it  should  exercise 
the  highest  degree  of  care  to  safely  trans- 
port appellee  to  her  point  of  destination. 
But  this  duty  did  not  require  Ihat  app^- 
lant's  conductor  should  act  as  a  special  at- 
tendant to  the  plaintiff  during  the  journey, 
to  see  that  she  did  not  leave  her  seat.  He 
bad  a  right  to  presume  that  the  friends  and 
relfttions  of  appellee  would  not  have  con- 
sented to  her  going  alone  upon  such  a  jour- 
ne>  unless  she  was  possessed  of  sufficient 
intelligence  to  obey  the  Instructions  given 
her  to  occupy  her  seat  until  her  destination 
was  reached.  His  duty  was  to  see  after  the 
comfort  and  safety  of  the  passengers  gener- 
ally, and  not  one  in  particular.  See  Sevier 
T.  Railroad  Co.,  61  Miss.  8,  48  Am.  Rep.  T4; 
Railroad  Co.  v.  Kendrick  (Tex.  Civ.  App.) 
32  &  W.  42;  Nunn  v.  Raitaxtad,  71  Ga.  710, 
51  Am.  Rep.  284;  Cage  v.  Railroad  Oo. 
<Mlss.)  21  South.  667. 

Tbe  original  petition  relied  for  recovery 
eol^y  upon  tbe  ground  that  the  defendant 
had  forcibly  ejected  her  from  its  train,  and 
her  testimony  was  to  this  effect;  and  It  was 
error,  after  the  evidence  was  all  in,  to  per- 
mit an  amendment  alleging  that  the  defend- 
ant bad  negligently  permitted  her  to  get  off 
tbe  train.  There  was  no  testimony  on  which 
to  base  SQcb  an  amendment,  and,  if  there 
had  been.  It  would  not  have  supported  a 
claim  for  damages  against  the  defendant 


And  the  verdict  for  $250  was  grossly  exces- 
sive, In  any  aspect  of  the  case.  No  harm 
came  to  the  plaintiff.  She  was  only  detain- 
ed on  the  journey  for  a  few  hours,  and  the 
mental  distress  incident  thereto  in  a  child 
of  that  age  was  not  great,  and  was  certainly 
much  lessened  by  the  fact  tbat  during  her 
enforced  stay  in  HopklnsvlUe  she  enjoyed 
the  society  of  children  of  her  own  age  in  the 
hospitable  home  of  the  station-  policeman. 

We  deem  it  unnecessary  to  decide  tbe 
question  of  jurisdiction  relied  on,  as,  under 
former  rulings  of  this  court,  there  can  be 
no  doubt  that,  upon  the  return  of  the  case 
to  the  lower  court,  it  now  has  jurisdiction 
to  determine  the  issues  raised  by  the  plead- 
ings 

For  the  reasons  Indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


COMMONWEALTH  v.  ROWB.* 

(Court  of  Appeals  of  Kentucky.    Jan.  14,  1002.) 

UALFBASANCB  IN  OFFICII  —  IMPBACHHENT 
NOT  CONDITION  PRKOBDBNT  TO  INDICT- 
MENT—BLBCTION  BBTWBBN  COMUON-LAVr 
AND  8TATUT0RT  OFFBN8B  —  PDNISHMEn«T 
LIMITBD  TO  THAT  FRESCRIBBO  BT  STAT- 
T7TB. 

1.  Under  Const  t  68,  providing  tbat  ^he 

^veruor  and  all  civil  officers  shall  be  liable  to 
impeachment  for  any  misdemeanors  in  office; 
but  judgment  in  such  cases  shall  not  extend 
further  than  remoTal  from  offlce  and  disquali- 
flcation  to  bold  any  office  of  honor,  trust  or  profit 
under  this  commonwealth;  but  the  party  con- 
victed shall  nevertheless  be  subject  and  liable 
to  Indictment  trial  and  punishment  by  law,"— 
impeachment  of  a  commonwealth's  attorney  Is 
not  a  condition  precedent  to  bis  indictment  for 
malfeasance  in  office  and  punishment  thereun- 
der. 

2.  A  commonwealth's  attorney,  who  takes  a 
bribe  to  dismiss  an  indictment  may,  at  the  op- 
tion of  the  commonwealth,  be  indicted  either 
for  the  common-law  offense  of  malfeasance  in 
office,  or  under  Ky.  St  §  1366,  for  the  offense 
of  taking  a  bribe;  but  thoudi  the  common-law 
offense  be  charged,  the  punishment  is  limited  to 
the  mode  prescribed  in  the  statute,  every  fact 
stated  in  the  indictment  being  included  in  the 
statutory  offense. 

Appeal  from  circuit  court,  Daviess  county. 

"To  be  officially  reported." 

An  Indictment  against  J.  B}dwin  Rowe  for 
malfeasance  in  offlce  was  dismissed,  and  the 
commonwealth  appeals.    Reversed. 

La  Vega  Clements  and  Robt  J.  Breckin- 
ridge, for  the  Commonwealth. 

HOBSON,  3.  Appellee  was  indicted  hi  the 
Daviess  circuit  court  for  malfeasance  in  of- 
fice. The  court  sustained  a  demurrer  to  the 
indictment  and  the  commonwealth  has  ap- 
pealed. 

It  was  charged  in  the  Indictment  that  ap- 
pellee,  while  commonwealth's  attorney  for 

■Reported  by  Edward  W.  Hlnes,  Esq.,  ot  the  FraalP 
(ort  bar,  and  formerljr  state  reporter. 
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the  Sixth  Judicial  district,  corruptly  entered 
into  an  arrangement  witli  William  Powell 
and  Forest  Hlter,  wlio  were  indicted  in  the 
DavlesB  circuit  court  for  tbe  offense  of  suf- 
fering gaming  on  their  premises,  by  which 
they  paid  blm  $50,  and  be,  in  consideratlcm 
of  that  sum,  agreed  to  dismiss  and  did  dis- 
miss tbe  Indictment  against  them.  The 
groimd  upon  which  the  demurrer  was  sus- 
tained is  that  under  the  constitution  a  com- 
monwealth's attOTney  cannot  be  indicted  for 
malfeasance  in  office  until  lmpeachm«it  and 
conviction  thereon.  Section  68  of  the  consti- 
tution is  as  follows:  "The  governor  and  all 
civil  officers  shall  be  liable  to  impeachment 
for  any  misdemeanors  in  office;  but  judgment 
in  such  cases  shall  not  extend  further  than 
removal  from  <^ce  and  disquaiiflcatlon  to 
hold  any  office  of  honor,  trust  or  profit  under 
this  commonwealth;  but  the  party  convicted 
shall  nevertheless  be  subject  and  liable  to  in- 
dictment, trial  and  punishment  by  law."  It 
is  said  that  by  the  terms  of  the  constitution 
the  only  person  who  is  subject  and  liable 
to  Indictment,  trial,  and  punishment  by  law 
is  the  party  convicted.  If  tills  Is  true,  tbe 
higher  officers  of  the  state  can  only  be  pun- 
ished for  misfeasance  in  office  after  impeach- 
ment. The  purpose  of  tbe  impeachment  pro- 
ceeding is  to  remove  the  delinquent  from 
office,  and  it  cannot  be  believed  that  tbe  fram- 
ers  of  the  constitution  seriously  contemplat- 
ed that  those  whose  duty  it  is  to  enforce 
the  laws  of  the  state  might  defy  them  with 
immunity  from  punishment  until  they  were 
removed  from  office.  Other  offenders  against 
the  criminal  law  have  no  such  immunity.  By 
section  3749,  Ky.  St,  any  officer  of  the  state 
who  is  In  a  state  of  Intoxication  while  in  the 
discharge  of  bis  official  duties,  or  is  disquali- 
fied to  discharge  them  by  the  use  of  spirit- 
uous, vinous,  or  malt  liquors,  shall  be  fined 
not  less  than  $100  nor  more  than  $1,000.  By 
section  1360  it  is  provided  that  if  a  common- 
wealth's attorney  receives  or  agrees  to  re- 
ceive any  money  or  other  thing  from  any 
person  prosecuted  for  or  supposed  to  be  guilty 
of  violating  any  of  tbe  penal  laws  in  con- 
sideration that  he  is  not  to  prosecute  such 
offender,  or  to  dismiss  an  indictment,  he  shall 
be  fined  not  less  than  the  amount  Imposed 
upon  the  offense  compounded,  or  impriscmed 
90  days,  or  both.  By  section  1866  provision 
is  made  for  the  punishment  of  legislative 
and  executive  officers  guilty  of  bribery.  By 
section  1371  any  judge  of  a  court  shall  be 
fined  not  less  than  $100  nor  more  than  $1,000 
if  he  refuses  to  give  place  to  a  special  judge, 
or  If  he  uses  or  borrows  any  money  under  the 
control  of  the  court  of  which  he  Is  judge 
or  of  any  officer  of  the  court  There  are  a 
number  of  other  statutory  provisions  which 
were  In  force  many  years  before  the  adoption 
of  the  present  constitution.  Section  68,  above 
quoted,  is  taken  verbatim  from  article  5,  {  8, 
of  the  previous  constitution,  and  was  copied 
in  that  instrument  from  the  constitution 
adopted  in  1796,  which  also  took  it  from  tbe 


first  constitution  of  tbe  state,  adopted  la 
1792.  It  is  therefore  clear  that  the  provision 
has  never  been  understood  to  protect  state 
officers  from  criminal  punishment  until  Im- 
peachment and  removal  from  office.  Ck>in.  v. 
Thomas,  9  Ky.  Law  Rep.  289.  Nor  does  tbe- 
language  of  the  provision  require  any  such 
construction.  The  subject  of  the  section  is 
Impeachment  and  removal  from  office.  It  has 
always  been  provided  In  the  constitution  of 
the  state  that  one  could  not  be  twice  put  In 
jeopardy  for  the  same  offense.  So,  after  pro- 
viding in  section  68  for  impeachment  of  these 
officers,  to  prevent  the  impeachment  proceed- 
ings from  protecting  the  offender  ftom  crim- 
inal punishment  the  concluding  words  were 
added:  "But  the  party  convicted  shall  never- 
theless be  subject  and  liaUe  to  indictment 
trial  and  punishment  by  law."  Tbe  word 
"nevertheless,"  being  equivalent  to  "notwith- 
standing," was  inserted  in  tbe  section  to 
show  that  the  meaning  of  this  clause  is  that 
notwithstanding  the  Impeachment  proceed- 
ings, the  party  convicted  should  be  liable  to- 
indictment  and  punishment  by  law.  The 
commonwealth's  attorney  is  the  representa- 
tive of  the  state  in  all  criminal  prosecntl<Mis 
in  bis  district  To  a  large  extent  he  holds 
in  his  hands  the  administration  of  the  crim- 
inal laws.  If  he  may  compound  crime,  allow 
the  thief  and  murderer  to  go  unpunished, 
then  the  administration  of  justice  may  be 
stifled  until  the  legislature  meets  in  Its  bi- 
ennial session  of  60  days.  The  tardy  rem- 
edy by  impeachment  is  wholly  inadequate. 
It  has  always  been  the  policy  of  the  law  to 
deal  summarily  with  such  offenses,  and  we 
see  nothing  in  tbe  constitution  In  conflict 
with  this  vrlse  policy. 

It  is  suggested  that  section  227  of  the  con- 
stitution by  implication  sustains  this  conclu- 
sion. That  section  is  as  follows:  "Judges 
of  tlie  county  court,  justices  of  the  peace, 
sheriffs,  coroners,  surveyors,  jailers,  assess- 
ors, county  attorneys  and  constables  shall  be 
subject  to  indictment  or  prosecution  for  mis- 
feasance or  malfeasance  in  office,  or  wilfuU 
neglect  in  discharge  of  official  duties,  in  such 
mode  as  may  be  prescribed  by  law;  and  upon 
conviction  bis  office  shall  become  vacant,  but 
such  officer  shall  have  the  right  of  appeal  to 
the  court  of  appeals."  The  purpose  of  this 
section  was  not  to  provide  that  only  the  of- 
ficers named  should  be  subject  to  Indictment 
for  misfeasance  or  malfeasance  in  office,  but 
to  provide  another  and  speedier  way  of  re- 
moving from  office  tbese  county  officers,  and 
to  avoid  as  to  them  tbe  necessity  of  impeach- 
ment proceedings.  It  cannot  be  held  that 
if  a  constable  or  sheriff  Is  guilty  of  corrup- 
tion in  office,  be  may  be  indicted  and  punish- 
ed; but  that  If  tbe  circuit  judge  or  common- 
wealth's attorney  assist  him  in  tbe  commis- 
sion of  the  offense,  he  may  not  be  punished 
until  impeachment  For  these  reasons  we 
are  of  opinion  that  there  is  nothing  in  the 
constitution  to  invalidate  the  indictment 

Sections  13G0,  136G,  Ky.  St,  provide:     "It 
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BhAll  not  be  lavrf  al  tax  any  commanwealth's 
attorney  or  attorney  prosecuting  for  tbe  com* 
monwealth,  to  receive  or  agree  to  receive  di- 
rectly or  indirectly,  any  money  or  otlier  thing 
from  any  other  person  or  from  any  person 
prosecuted  for  or  supposed  to  be  guilty  of  vio- 
lating any  of  the  penal  laws,  in  consideration 
not  to  prosecute  such  offender  or  not  to  pros- 
ecute him  for  more  than  one  violation  of  any 
penal  law  or  in  any  other  way  to  waive  or 
fail  to  make  a  prosecutlcm  under  any  penal 
law  or  to  dismiss  an  Indictment  or  enter  a 
nolle  prosequi,  so  as  to  enable  tbe  (lender 
to  escape  or  avoid  the  full  penalty  of  tbe 
law.  And  if  a  commonwealth's  attorney  or 
an  attorney  prosecuting  for  the  common- 
wealth shall  violate  any  of  the  iwovlslons  ot 
this  section,  he  shall  be  fined  not  less  than 
tbe  amount  imposed  upcm  the  offense  com- 
pounded or  agreed,  or  imprisoned  ninety 
days,  or  both."  Section  1360.  "If  a  member 
ot  the  general  assembly,  or  if  any  executive 
or  municipal  officer,  shall  take  or  agree  to 
take  any  bribe  to  do  or  omit  to  do  any  act 
in  hia  official  capacity,  he  shall  forfeit  his 
office^  and  be  fined  In  a  sum  not  less  than 
two  hundred  nor  more  than  one  thousand  dol- 
lars, and  moreover,  be  disqualified  from  hold- 
ing any  office  of  trust  or  profit,  and  from  the 
right  of  suffrage  for  ten  years."  Section 
13C6.  This  section  Is  pursuant  to  sectl(m  150 
of  the  constitution:  "All  pergons  shall  be 
excluded  from  office  who  have  been,  or  shall 
hereafter  be,  convicted  of  a  felony,  or  of  such 
high  misdemeanor  as  may  be  prescribed  by 
law,  but  such  disability  may  be  removed  by 
pardon  of  the  governor."  The  indictment  is 
for  tbe  common-law  oftense  of  malfeasance 
in  ofiBce,  but  the  facts  charged  are  those 
which  may  be  punished  under  sections  1360 
and  136&  The  question,  therefore,  arises, 
can  tbe  detoidant  be  proceeded  against  for 
the  common-law  olFense,  when,  by  statute,  a 
different  penalty  has  been  imposed  for  the 
acts  constituting  it?  In  1  Bish.  Cr.  Proc.  § 
Gee,  tbe  rule  Is  thus  stated:  "If  a  statute 
makes  an  offense  of  what  was  such  at  com- 
mon law,  the  punishment  may  be  statutory 
or  not,  at  tbe  pleader's  optiiHi."  In  his  wortc 
on  Statutory  Crimes  (section  161)  the  same 
learned  author  says:  "It  Is  everyday  prac- 
tice in  criminal  courts  to  proceed  against  a 
defendant  either  under  the  statute  or  at  the 
common  law  as  tbe  prosecuting  power  elects. 
Even  where  an  indictment  Is  meant  to  be 
drawn  on  a  statute,  if  it  proves  defective 
as  such,  yet  Is  good  at  common  law.  It 
stands;  the  court  rejecting  the  concluding 
words,  'against  tbe  form  of  the  statute,'  as 
surplusage."  In  State  v.  Wilkinson,  2  Vt 
480,  21  Am.  Dec.  566,  which  was  a  common- 
law  Indictment  for  obstructing  a  highway, 
where  a  statute  had  provided  a  penalty  for 
the  offense,  the  court,  upholding  the  indlcb- 
ment.  said:  "If  the  locus  in  quo  is  a  high- 
way, it  is  a  right  of  franchise  belonging  to 
tbe  people,  and  an  indictment  will  lie  for  any 
obstmction.  of  it.    It  is  a  clear  principle  of 


the  common  law  that  every  unauthorized  ob- 
struction of  a  highway  is  an  Indictable  of- 
fense. In  the  case  of  Rex  v.  Russell,  6 
East,  427,  which  was  an  Indictment  for  a 
nuisance  In  a  public  street  and  highway  by 
obstructing  the  same,  the  court  said  that 
the  primary  object  of  the  street  was  for  the 
free  passage  of  tbe  public,  and  anything 
which  impeded  that  free  passage  without  ne- 
cessity was  a  nuisance.  The  provision  In  tbe 
statute  which  imposes  a  fine  not  exceeding 
seven  dollars  for  placing  any  obstruction  in 
tbe  highway,  to  be  recovered  by  a  complaint 
made  to  a  Justice  of  the  peace,  if  applicable 
to  this  case.  Is  merely  cumulative,  and  does 
not  take  away  the  remedy  by  Indictment  at 
common  law.  It  is  true,  as  was  resolved  in 
Castle's  Case,  Cro.  Jac.  644,  that  when  a 
statute  appoints  a  penalty  for  the  doing  of 
anything  which  was  no  offense  before,  and 
appoints  how  it  shall  be  recovered.  It  shall 
be  punished  by  that  means,  and  not  by  In- 
dictment; but  it  Is  otherwise  if  tbe  doing  of 
the  thing  was  an  offense  at  common  law, 
and  punishable  before  the  making  of  the 
statute.  The  rule  of  distinction  is  very  fully 
and  clearly  stated  In  the  case  of  Bex  v.  Rob- 
inson, 2  Burrows,  799.  It  is  tbere  laid  dowB 
by  Lord  Mansfield  that,  where  a  statute  cre- 
ates a  new  offense  by  prohibiting  and  making 
unlawful  anything  which  was  lawful  before, 
and  appoints  a  specific  remedy  against  such 
new  offense  by  a  particular  sanction  and 
particular  method  of  proceeding,  that  par- 
ticular method  of  proceeding  must  be  pur- 
sued, and  no  other;  but  where  the  offense 
was  antecedently  punishable  by  a  common- 
law  proceeding,  there  either  method  may  be 
pursued,  and  the  prosecutor  Is  at  liberty  to 
proceed  either  by  Indictment  at  common  law 
or  In  the  method  prescribed  by  the  statute, 
because  there  the  sanction  Is  cumulative, 
and  does  not  exclude  tbe  common-law  punish- 
ment" On  this  point  the  authorities  seem 
uniform.  Section  1127,  Ky.  St,  provides: 
"Offenses  are  either  felonies  or  misdemean- 
ors. Snch  offenses  as  are  punishable  with 
death  ix  confinement  in  the  penitentiary  are 
felonies.  All  other  offenses,  whether  at  com- 
mon law  or  made  so  by  statute,  are  misde- 
meanors. •  •  •  A  common  law  offense 
for  which  pnnlshmoit  is  prescribed  shair  t 
punished  only  In  the  mode  so  prescribed." 
We  therefore  conclude  that,  although  tbe  de- 
fendant may,  at  the  option  of  the  common- 
wealth, be  indicted  for  tbe  common-law  of- 
fense or  under  section  1366,  yet,  as  every 
fact  stated  in  tbe  Indictmoit  is  inclnded  in 
the  statutory  offense,  the  punishment  is  lim- 
ited to  tbe  mode  prescribed  in  section  1860. 
Where  the  common-law  offense  embraces 
elements  not  contained  In  the  statute,  or  vice 
versa,  the  rule  Is  different  Thus  a  charge 
of  nuisance  may  embrace  more  than  a  charge 
of  obstructing  a  highway,  although  commit- 
ted by  such  an  obstruction. 

Judgment  reversed,  and  cause  remanded,  > 
with  directions  to  overrule  the  demurrer  10*^ 
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Qie  indictment,  and  for  farther  proceedings 
consistent  with  this  opinion.  Whole  court, 
except  GUPFY,  0.  J.,  sitting. 


BROADWAY  CHRISTIAN  CHURCH  t. 

COMMONWEALTH  rt  «l.i 

TRUSTEES  OF  BROADWAY  CHRISTIAN 

CHURCH  T.  GROSS. 
(Coort  of  Appeals  of  Kentacky.    Jan.  8,  1902.) 

TAXATION— BXEMPTION  OF  CHURCH  PARSON- 

AOB— COLLECTION  OP  TAXES  BY 

GARNISHUBNT. 

1.  Under  Const,  i  170,  exempting  from  taxa- 
tion "places  actuall.v  used  for  religious  worship, 
with  the  KTonnds  attached  thereto  and  used  and 
appurtenant  to  the  house  of  worship,"  and  "all 
pai-Bonages  or  residences  owned  by  any  religious 
society,  and  occupied  as  a  home,  and  for  no 
other  pnrpose,  by  the  minister  of  any  religion," 
a  church  parsonage  which  is  not  occupied  by 
the  minister,  bnt  is  rented  to  another,  is  not 
exempt,  though  erected  on  the  church  lot,  and 
though  the  rent  is  paid  to  the  minister. 

2.  Under  Ky.  St.  !  4184,  authorizing  the  sher- 
iff to  Institute  a  garnishment  proceeding  for  the 
collection  of  taxes  if  he  "believes  he  cannot 
otherwise  collect  the  tax,"  it  will  be  presumed, 
in  support  of  such  a  proceeding,  that  the  sher- 
iff did  so  belleTe,  where  the  taxes  were  past 
due,  and  the  taxpayer  was  denying  liability. 

Appeals  from  circuit  court,  Fayette  county. 

"To  be  offlclally  reported." 

Action  by  the  commonwealth  against  the 
Broadway  Christian  Church  to  recover  taxes, 
consolidated  with  an  action  by  the  trustees 
of  the  Broadway  Christian  Church  against 
B.  T.  Gross  to  enjoin  the  collection  of  taxes. 
Judgment  for  plaintiff  In  the  former  action, 
and  for  defendant  In  the  latter  action,  and 
the  Broadway  Christian  Church  and  the  trus- 
tees of  that  church  appeal.    Affirmed. 

Morton  &  Damall,  for  appellants.  J.  D.  & 
G.  R.  Hunt,  for  appellees. 

HOBSON,  J.  The  Broadway  Christian 
Church,  of  Lerlngton,  Ky.,  owns  a  lot  In 
that  city,  not  exceeding  one-half  acre  In 
quantity,  on  which  is  erected  a  house  for  re- 
ligious worship,  and  also  a  parsonage.  The 
parsonage  was  not  occupied  by  the  minister, 
but  was  rented  out.  The  minister  owned  an- 
bouse  in  Lexington,  In  which  he  re- 
sided; and,  by  an  arrangement  between  him 
and  the  trustees  of  the  chxurcb,  the  parson- 
age was  rented  out,  and  the  rent'pald  to  him. 
The  parsonage  was  assessed  for  taxation 
while  It  was  thus  used.  The  sheriff,  who  had 
the  taxes  In  his  hands  for  collection,  began 
the  first  of  these  actions  by  a  proceeding  vjir 
der  section  4184,  Ky.  St,  garnishing  the  ten- 
ant of  the  property  and  the  treasurer  of  the 
church.  Thereupon  the  trustees  of  tiie 
church  filed  the  second  action,  enjoining  the 
sheriff  from  collecting  the  taxes  on  the 
ground  that  the  property  was  exempt  from 
taxation.    The  circuit  court  held  that  the 
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property  was  not  exempt,  and  the  church  has 
appealed. 

By  section  174  of  the  constitution,  all  prop- 
erty, whether  owned  by  natural  persons  or 
corporations,  shall  be  taxed  in  proportion  to 
Its  value,  unless  specifically  exempted.  E<x- 
emptlons  from  taxation  are  regulated  by  sec- 
tion 170,  which  Is  as  follows:  "There  shall 
be  exempt  from  taxation  public  property 
used  for  public  purposes;  places  actually 
used  for  religious  worship,  with  the  grounds 
attached  thereto  and  used  and  appurtenant 
to  the  house  of  worship,  not  exceeding  one- 
half  acre  in  cities  or  towns,  and  not  exceed- 
ing two  acres  in  the  country;  places  of  burial 
not  held  for  private  or  corporate  profit,  in- 
stitutions of  purely  public  charity,  and  In- 
Btltntlons  of  education  not  used  or  employed 
for  gain  by  any  person  or  corporation,  and 
the  Income  of  which  is  devoted  solely  to  tlie 
cause  of  education;  public  libraries,  their 
endowments  and  the  Income  of  such  property 
as  is  used  exclusively  for  their  maintenance; 
all  parsonages  or  residences  owned  by  any 
religions  society,  and  occupied  as  a  home, 
and  for  no  other  purpose,  by  the  mlnlst^  of 
any  religion,  with  not  exceeding  one-half 
acre  of  ground  In  towns  and  cities  and  two 
acres  of  gronnd  In  the  country  appurtenant 
thereto;  household  goods  and  other  x)ersonal 
property  of  a  person  with  a  family,  not  ex- 
ceeding two  hundred  and  fifty  dollars  in  ral- 
ue;  crops  grown  In  the  year  in  which  the  as- 
sessment is  made  and  in  the  hands  of  the 
producer;  and  all  laws  exempting  or  com- 
muting property  from  taxation  other  than 
the  property  above  mentioned  shall  be  void. 
The  general  assembly  may  auth<Mrl8e  any  in- 
corporated city  or  town  to  exempt  manu- 
facturing establishments  from  municipal  tax- 
ation, for  a  period  not  exceeding  five  years, 
as  an  Inducement  to  their  location."  It  la 
Insisted  for  the  church  that  the  parsonage 
is  exempt  under  this  section,  on  two 
grounds:  First,  places  actually  used  for  re- 
ligious worship,  with  the  grounds  attached 
thereto,  and  appurtenant  to  the  house  of 
worship,  not  exceeding  one-half  acre  in  cities 
and  towns,  are  not  to  be  taxed;  second,  all 
parsonages  or  residences  owned  by  any  re- 
ligious society,  and  occupied  as  a  home,  and 
for  no  other  purpose,  by  the  minister  of  any 
religion,  are  exempt. 

1.  The  first  ground  has  been  often  passed 
upon  by  the  courts  xmder  provisiMis  substan- 
tially the  same  as  that  quoted.  The  use  ot 
the  property,  and  not  the  ownership,  de- 
termines the  question  of  exemption.  Vail  t. 
Beach,  10  Kan.  214.  Business  houses  erect- 
ed on  the  church  lot  and  rented  out  are  not 
exempt  Orr  v.  Baker,  4  Ind.  86.  Parson- 
ages are  not  exempt  although  erected  on  • 
portion  of  the  church  lot  which  would  other- 
wise be  exempt,  and  occupied  by  the  minis- 
ter free  of  rent,  if  the  language  of  the  ex- 
emption only  Includes  places  actually  used 
for  religious  worship,  with  the  groimda  at- 
tached thereto,  and  appurtenant  to  the  house 
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of  worahlp.  Methodist  Episcopal  Church  y. 
Ellis,  38  Ind.  3;  St.  Mark's  Church  t.  City 
of  Brunswick.  78  Ga.  6il,  3  S.  E.  561;  St 
Peter's  Church  t.  Scott  Co.  Com'rs,  12  Minn. 
395  (Oa  280);  Hennepin  Co.  v.  Grace,  27 
Miim.  503,  8  N.  W.  761;  Fhrst  Presbyterian 
Church  T.  City  of  New  Orleans,  30  La.  Ann. 
250.  31  Am.  Bep.  225;  State  t.  Axtell,  41 
N.  J.  Law  119;  Gerke  v.  Purcell,  26  Ohio 
St  248;  Ramsey  Co.  T.  Church  of  Good 
Shepherd  (Minn.)  47  N.  W.  783,  11  L.  R.  A 
175;  St  Joseph's  Church  t.  Assessors  of 
Taxes.  12  R.  I.  19,  34  Am.  Rep.  697.  The 
authorities  on  this  point  seem  to  be  unan- 
imous. The  taxation  of  all  property  is  Just 
Exemption  from  taxation  must  not  be  en- 
Uu-ged  ttj  construction,  for  the  presumption 
is  that  the  state  has  exempted,  in  terms,  all 
the  property  it  intended  should  escape  taxa- 
tion. City  of  Louisville  v.  Board  of  Trade, 
90  Ky.  414,  14  S.  W.  408,  0  L.  R.  A  629; 
KUgus  T.  Orphanage  of  Good  Shepherd,  94 
Ky.  444,  22  S.  W.  750;  Cooley,  Tax'n,  206. 
Under  this  rule  a  church  parsonage  cannot 
be  Included  under  an  exemption  of  "places 
actually  used  for  religious  worship,  with  the 
grounds  attached  thereto  and  used  and  ap- 
purtenant to  the  house  of  worship."  It  re- 
mains, therefore,  to  determine  whether  the 
parsonage  in  question  is  exempt  upon  the 
second  gronnd. 

2.  The  parsonage,  for  years  after  it  was 
constmcted.  was  used  as  a  residence  by  the 
minister,  but  has  not  been  used  by  the  pres- 
ent pastor,  for  the  reason  that  he  preferred 
to  live  elsewhere.  It  has,  therefore,  been 
rented  out  for  $37JS0  a  month,  and  the  ques- 
tion is  whether  the  property  while  It  is 
to  rented  is  Included  by  the  exemption  of 
"all  parsonages  or  residences  owned  by  any 
religions  society,  and  occupied  as  a  home, 
and  for  no  other  purpose,  by  the  minister  of 
any  religion."  The  property  Is  not  occupied 
as  a  home  by  the  minister.  It  cannot  be 
laid  that  it  is  used  for  no  other  purpose,  for 
it  is  in  fact  rented  out  for  gain.  If  this 
parsonage,  while  it  Is  so  rented  out  is  ex- 
empt on  the  ground  that  the  minister  does 
aot  care  to  Uto  in  it  and  that  he  prefers 
to  receive  the  rent  rather  than  the  use  of 
file  property,  the  same  rule  would  apply  if 
the  minister  was  not  a  housekeeper,  or  if 
he  did  not  reside  in  the  state  at  all,  or  if 
the  church  had  no  minister,  and  desired  to 
rent  out  the  house  for  the  benefit  of  the 
future  pastor  that  it  might  thereafter  em- 
ploy. When  the  framers  of  the  constitution 
andertook  to  define  in  exact  terms  what 
should  be  exempt  we  are  not  at  liberty  to 
add  to  the  terms  which  they  selected  with 
■o  much  care  and  precision.  They  saw  fit 
to  exempt  only  parsonages  occupied  as  a 
home,  and  for  no  other  purpose,  by  the  min- 
ister of  any  religion;  and,  if  we  depart  from 
the  narrow  limits  of  exemption  which  they 
have  set  we  in  so  far  destroy  that  equality 
•C  taxation  which  they  so  laboriously  aimed 
to  attain.  We  therefor*  conclude  that  the 
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learned  circuit  Judge  properly  hdd  the  par- 
sonage, while  thus  rented  out  subject  to 
taxation. 

It  is  insisted  that  under  section  4184,  Ky. 
St,  the  sheriff  is  cmly  authorized  to  insti- 
tute the  proceeding  if  he  "believes  ha  cannot 
otherwise  collect  the  tax."  There  is  noth- 
ing In  this  case  to  show  that  the  sheriff  did 
not  so  believe.  The  presumption  is  that  the 
officer  did  bis  duty.  The  taxes  were  past 
due.  The  taxpayer  was  denying  liability, 
and  we  do  not  see  that  the  officer  had  not 
Just  grounds  for  proceeding  by  garnishment 

Judgment  affirmed. 


OWSLEY  T.  BANK  OP  CUMBERLAND.* 
(Court  of  Appeals  of  Kentucky.    Jan.  14,  1902.) 

BANKS— INDIVIDUAIi     DEPOSIT— PARTNERSHIP 
DEBT  TO  BANK— SET-OFF. 

A  bank  may  apply  a  deposit  to  the  pay- 
ment of  a  debt  which  it  holds  against  a  firm  of 
which  the  depositor  is  a  member,  or  may,  when 
sued  tor  the  deposit  plead  the  firm  debt  as  a 
set-off. 

Appeal  from  cbrcult  court  Cumberland 
county. 

"Not  to  be  <^clally  reported." 

Action  by  W.  F.  Owsley  against  the  Bank 
of  Cumberland  to  recover  a  deposit.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Affirmed. 

Carroll  &  Carroll,  for  appellant.  J.  0. 
Ewlng,  Allen  &  Ewing,  and  Sandldge  &  San- 
dldge,  for  appellee. 

BURNAM,  J.  This  suit  was  InsUtuted  by 
appellant  W.  F.  Owsley,  against  the  appel- 
lee, the  Bank  of  Cumberland,  to  recover  a 
balance  of  $3,975.09,— a  deposit  alleged  to  be 
due  him  from  appellee.  He  says  that  he  had 
on  deposit  with  appellee  to  his  Individual 
credit  on  the  8d  day  of  May,  1S99,  $10,- 
264.97;  that  on  that  day  appellee  paid  to 
him  $6,270.88,  leaving  due  to  him  a  balance 
of  $3,975.00,  which  it  failed  and  ^refused  to 
pay  to  him.  The  bank  answered  plaintiff's 
petition  in  three  separate  paragraphs.  In  the 
first  it  admits  that  plaintiff  had  on  deposit 
with  it  to  his  Individual  credit  the  amount 
claimed;  but  it  alleges  that  on  the  Sd  day 
of  May,  1899,  It  paid  to  him  upon  demand 
$6,279.88,  and  on  the  same  day  it  paid  to  him 
$3,075.00,— being  the  full  amount  of  his  de- 
posit—and that  he  accepted  the  payments  in 
satisfaction  and  settlement  of  the  amount 
due  him.  In  the  second  paragraph  it  alleges 
that  appellant  and  his  son,  W.  F.  Owsley, 
Jr.,  were  running  a  large  stock  farm  as  part- 
ners under  the  firm  name  of  W.  F.  Owsley 
&  Son,  and  that  the  firm  kept  an  account  as 
depositors  with  the  bank;  and  that  on  the 
8d  day  of  May,  1899,  the  account  of  the  firm 
with  appellee  was  overdrawn  to  the  amount 
of  $3,976.09;  and  that  on  that  day  it  trans- 
ferred that  amount  of  the  funds  of  appellant 
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on  deposit  with  tt  to  bis  individual  credit  to 
the  credit  of  the  finn,  and  charged  appellant's 
account  with  the  amount  so  appropriated,  and 
had  in  this  way  settled  the  alleged  balance 
dne  appellant  from  It.  In  its  third  paragraph 
it  pleads  that  In  the  event  the  court  should 
be  of  the  opinion  that  it  had  no  right,  under 
the  law,  to  transfer  the  $3,975.08  of  appel- 
lant's  individual  funds  on  deposit  with  it  to 
the  payment  of  the  amount  due  by  the  flrm 
of  W.  F.  Owsley  &  Son,  as  set  forth  in  the 
second  paragraph.  It  then  pleads  the  amoont 
of  the  firm's  indebtednesa  to  It  as  a  set-off 
against  the  demand  sued  for.  Appellant  filed 
a  general  demurrer  to  the  entire  answer,  and 
to  each  paragraph  thereof,  which  the  court 
overruled;  and  appellant  refusing  to  plead 
further,  and  electing  to  stand  by  his  demurs 
rer,  the  court  rendered  Judgment  dismissing 
his  petition.  The  only  question  before  the 
conrt  on  this  appeal  is  the  right  of  the  bank 
to  set  off  against  the  Individual  demand  the 
debt  due  to  It  by  a  partnership. 

It  Is  a  well-settled  rule  of  pleading  under 
the  common  law  that  an  individual  demand 
cannot  be  set  o£C  against  a  Joint  demand,  nor 
a  Joint  demand  against  an  individual  demand; 
and  this  rule  prevailed  in  this  state  before 
the  adoption  of  the  Code  of  Practice,  and  stiU 
prevails  in  those  states  of  the  Union  where 
common-law  pleading  still  prevails.  But  this 
system  of  pleading  has  been  long  since  abol- 
ished by  the  adoption  of  the  Code  of  Practice. 
Section  26  of  the  Civil  Code  is  as  follows: 
"Persons  severally  liable  upon  the  same  con- 
tract, and  parties  to  bills  of  exchange,  to 
IHomissory  notes  placed  upon  the  footing  of 
bills  of  exchange,  or  to  common  orders  and 
checks,  the  sureties  on  the  same  or  separate 
instruments  may  all,  or  any  of  them  or  the 
representative  of  such  as  may  have  died  be 
Included  in  the  same  action  at  the  plaintiGTs 
option."  And  section  27  of  the  ClvU  Code 
provides:  "If  two  or  more  persons  be  Joint- 
ly bound  by  contract,  an  action  thereon  may 
be  brought  against  all  or  any  of  them  at 
plaintiff's  option.  If  any  of  the  persons  so 
bound  be  dead,  the  action  may  be  brought 
against  all  or  any  of  the  survivors  with  the 
representatives  of  all  or  any  of  the  decedents 
or  against  the  latter  or  any  of  them.  If  all 
the  persons  so  bound  be  dead  the  action  may 
be  brought  against  the  representative  of  all 
or  any  of  them.  An  action  or  Judgment 
against  any  one  or  more  of  several  persons 
Jointly  bound  shall  not  be  a  bar  to  proeeed- 
inps  against  the  others."  Under  these  provi- 
sions of  the  Code,  appellee  could  have  sued 
appellant  alone  for  the  overdraft  due  it  by 
the  flrm  of  which  he  was  a  member.  If  It  had 
so  elected;  and  it  necessarily  follows  that, 
when  It  was  sued  by  him  to  recover  an  in- 
dividual demand,  it  could  plead  by  way  of 
set-oCt  to  his  demand  the  indebtedness  of  the 
flrm  of  which  he  was  a  member.  See  Walts 
▼.  McClure,  73  Ky.  764,  and  Williams  r. 
Sogers,  77  Ky.  776.  It  also  had  the  right  to 
appropriate  his  funds  en  deposit  with  it  to 


the  payment  of  any  indebtedness  doe  to  tt  by 
him,  whether  as  an  individual  or  as  a  mem- 
ber of  a  partnership.  See  Pursifull  ▼.  Bank- 
ing Oa,  97  Ky.  164,  30  S.  W.  203,  58  Am. 
St  Rep.  409.  We  are  of  the  opinUm  that 
each  paragraph  of  appellee's  answer  set  ont 
a  good  defense  to  plaintiff's  petition,  and 
that  the  lower  court  properly  overruled  the 
demurrer. 
Judgment  affirmed. 
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liOUISVILLB  &  N.  B.  CO.  r.  BIDDEL.L.t 
(Court  of  Appeals  of  Kentucky.    Jan.  15,  1902.) 

RAIUtOADS-VBNDOR    AND    PUBOHASBR-Ul.- 
BILITY    OF    PURCHASER    FOE    T0ET8    OF 

VENDOR— STATUTE  OF  LIMITATIONS. 
1.  Where  a  railroad  corporation,  after  ac- 
quiring all  the  stock  of  another  r«ilro>d  corpo- 
ration, accepted  a  transfer  of  all  the  iatter's 
property,  subject  to  its  bonded  indebtedness 
and  all  other  indebtedness,"  without  affecting 
the  rights  of  "(^editors"  therein,  the  pordiaser 
became  liable  for  the  torts  of  the  vendor  there- 
tofore committed,  as  the  word  "indebtedness" 
should  be  construed  in  its  broadest  sense,  as  in- 
chiding  claims  for  unliquidated  damages,  and 
not  merely  contractual  liabilities,  and  the  word 
"creditora"  as  including  all  persons  holding 
claims  against  the  grantor. 

2^s  the  liabili^  of  the  purchaser  for  a  tort 
of  tiie  vendor  could  not  he  enforced  nntil  a  judg-  a: 
ment  therefor  had  been  rendered  against  the  ^ 
vejidor,  the  statute  of  limitations  did  not  begin 
to  run  in  favor  of  the  purchaser  until  such  a 
judgment  had  been  readered^ 

Appeal  from  circuit  court,  Harrison  coun- 
ty. 

"To  be  ofQeially  reported." 

Action  by  Maggie  Biddell  against  the 
Louisville  &  Nashville  Railroad  Company  to 
enforce  a  Judgment  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Blantoo  &  Berry  and  B.  W.  Hines,  for  ap- 
pelant   W.  S.  OasoB,  for  ai^ellee. 

O'REAR,  J.  Appellee  was  injured  while 
a  passenger  on  the  Kentucky  Central  Rail- 
way Company's  train  on  September  20.  1891. 
Two  days  later,  or  on  September  22d,  the 
Kentucky  Central  Railway  Company  con- 
veyed all  of  its  property  to  the  Louisville  & 
Nashville  Railroad  Company.  A  few  weeks 
after  this,  appellee  filed  suit  against  the 
Kentucky  Central  Railway  Company,  aud 
recovered  a  Judgment  which  was  finally  af- 
firmed by  this  conrt  34  S.  W.  904.  She 
then  filed  this  suit  against  the  Louisville  & 
Nashville  Railroad  Company  to  compel  It  t» 
pay  the  Judgment,  after  her  execution 
against  the  Kentucky  Central  Railway  Com- 
pany had  been  returned,  "No  property 
found."  The  court  below  adjudged  her  the 
reli^  sought  and  the  railroad  company  has 
appealed. 

The  deed  made  by  the  Kentucky  Central 
to  appellant  recited  a  consideration  of  $10, 
and  the  other  considerations   in  the  deed 

'Reported  by  Edward  W.  Hlnes,  Exi., of  |]M  Frank- 
tort  bar,  and  tormarlr  iteU  nportsr. 
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named,  which  oQier  conslderationa  are  found 
iB  the  following  clause:  "The  railroad  com- 
pany now  owns  the  entire  capital  stock  of 
the  rall'way  company,  anc^/thls  conveyance 
and  transfer  Is  made  snbject  to  all  the  bond- 
ed Indebtedness  and  other  Indebtedness  of 
the  said  railway  comnMT  and  the  said  other 
eompanieo,  wtthont  m  Any  manner  affect- 
ing the  aame,  or  the  rights  of  the  creditors 
theneln^^vhlch  said  railroad  and  property 
hereby'conveyed  are  to  be  operated  as  re- 
quired by  the  laws  «[  the  state  of  Kentucky. 
In  witness  whereof,  the  parties  hereto  sub- 
scribe their  respectlTe  names,  and  have 
caused  tbelr  corporate  seals  to  be  hereto  af- 
flxed  by  their  dnly-authorlzed  officers,  tliis 
date  aforesaid."  A  deed  similar  to  this  was 
imder  consideration  by  this  court  in  the  ease 
ef  Ballroad  Oo.  t.  Griest  86  Ky.  619,  4  & 
W.  S23.  There  the  vendee,  dealing  at  arm's 
length  with  the  vendor,  bonght  and  paid  for 
the  property  of  the  old  company,  and  paid 
what  was  an  adequate  consideratiim  there- 
for. Tbe  court  held  that  this  money  so 
paid  was  a  Dund  oat  of  which  the  persea 
sning  tbe  old  company  for  the  tort  was  en- 
titled to  have  his  claim  paid,  and,  if  it  had 
been  distributed  to  ttie  stockbolden,  he 
could  pursue  it  In  this  case  the  appellant 
became  the  owner  of  the  entire  capital  stock 
of  its  vendctr,  the  Kentucky  Caitral  Railway 
Oompany,  before  the  execution  ot  the  deed 
to  tt  It  appears  from  the  allegations  of 
the  answer  that  it  was  <«  the  same  day  on 
which  the  deed  was  executed.  But  aa  tbe 
deed  recites  that  the  Louisville  &  Nashville 
Rafhioed  Oompany  was  the  ownw  of  the  en- 
tire capital  stock  of  its  vendor,  the  Ken- 
tucky Central  Railway  Company,  we  nnist 
assnme  that  it  had  acquired  such  interest 
in  tli«  stock  before  the  execution  of  tiie 
deed.  Thereupon  It  caused  the  execution 
of  tbe  deed  ta  this  case  for  tbe  nominal  con- 
sideration of  flO,  assuming  or  at  least  tak- 
ing the  property  snbject  to  the  bonded  ot 
other  indebtedness  of  the  vendor  company. 
VM»  was  equivalent  to  an  absorption  of  one 
corporation  by  another.  ■"Where  one  cor- 
poration goes  entirely  out  of  existence,  by 
being  annexed  to  or  merged  into  another 
eorporatlon,  if  no  arrangements  are  made 
respecting  the  property  and  liabilities  of  the 
corporation  that  ceases  to  exist  the  sarvl<r- 
iag  corpcmition  will  be  entitled  to  all  tbe 
ptDperty.  and  answerable  for  all  the  ila- 
bflltlee  of  the  other.  The  IlabllltleB  of  tbe 
old  corporation  are  ^iforceable  against  the 
new  one  in  tbe  same  way  as  if  no  change 
had  been  made."  Thomp.  Corp.  (  S72. /The 
Intention  of  the  parties  to  a  bona  flde  nana- 
actioD  to,  of  conrae^  to  control.  Where 
terms  naed  have  a  doubtful  meaning,  or 
more  tlian  one  meaning,  then  the  court  must 
look  to  tbe  snrronndlngB  for  aid  in  giving 
Qiem  proper  eonstructlon.  Therefore,  in  the 
use  of  the  terms  "indebtedness"  and  "creA- 
Itor,"  as  used  in  tlite  deed,  we  mnat  preanma 
Uiat  tbe  parties  used  tbem  In  thatr  braadeat 


sense,  as  Intending  to  embraoe  aoch  obli- 
gations as  might  l>e  l^ally  imposed  npon 
the  (d)llgee  by  the  law,  without  reference  to 
their  more  restricted  meaning.  Otherwise 
tjbe  narrow  construction  of  "debts"  (that  is 
to  say,  that  the  word  Included  only  contrac- 
tual liabilities)  would  have  been  to  defeat 
the  legal  effect  of  this  absorption,  and  to 
have  perpetrated  a  wrong  upon  appellee. 
In  the  absence  of  an  express  averment  to 
that  effect,  the  court  cannot  presume  that 
such  was  the  intention  of  the  parties.  We 
therefore  conclude  that  "debt"  as  used  In 
this  conveyance,  under  the  circumstances  of 
this  case,  meant  all  liabilities  of  the  gran- 
tor, and  the  clause  that  "it  shall  in  no  wise 
affect  the  rights  of  the  creditors"  meant  the 
rights  of  such  persons  as  held  claims  or  de- 
mands against  the  grantor.^In  view  of  the 
fact  that  there  were  no  stockholders  except 
the  grantee  at  the  time  of  this  conveyance 
Into  whose  hands  purchase  money  could  be 
pursned,  and  as  the  grantor  was  thereby 
deveating  Its^  of  every  ciiaracter  of  prop- 
erty and  assets  out  of  which  the  debt  could 
be  made,  any  other  construction  would  be 
ecfnlvalent  to  convicting  tlie  parties  of  a 
fraud. 

The  statute  of  IlmitationB  cannot  avail  in 
this  case,  because  in  the  case  of  Ballroad  Co. 
V.  Orlest  supra,  we  expressly  held  tbat  be- 
fore the  person  suing  the  old  company  for 
tbe  tort  could  maintain  his  action  against 
a  vendee  company,  in  any  event  he  would 
first  be  compelled  to  reduce  his  claim  to  a 
judgment  against  the  old  company.  This 
course  was  followed  exactly  in  this  case. 

Ttie  Judgment  must  be  affirmed. 


MANHATTAN  LIFH  INS.  CO.  v.  BBARD.t 

(Court  of  Appeals  of  Kentucky.    Jan.  9,  1902.) 

UTB     INSURANCE— PROVISION    AGAINST    SUI- 
CIDB  WHILE   SANE  OR  INSANE. 

L  Under  a  policy  providing  that  it  shall  be 
void  if  the  insured  "die  by  his  own  act,  eane  or 
insane,"  there  can  be  no  recovery  if  insured 
took  his  life  when  he  had  mind  enongh  to  know 
that  the  act  by  which  he  did  so  would  probably 
result  in  his  death,  and  he  committed  it  with 
the  intention  that  It  should  do  so,  though  he 
may  not  from  mental  derangement  have  known 
tliat  hla  act  was  wrong,  and  may  not  have  had 
the  will  power  to  resist  the  insane  impulse,  and 
it  was  therefore  error  to  instruct  the  jury  tliat 
before  they  could  find  for  defendant  they  must 
believe  that  Insured  "possessed  sufficient  will 
power  at  the  time  to  refrain  from  taking  his 
own  life." 

2.  Under  Civ.  Code  Prac.  f  606,  subsec.  1, 
providing  that  "neither  a  husband  nor  a  wife 
shall  testify,  even  after  Ae  cessation  of  their 
marriage,  concerning  any  communication  be- 
tween them  daring  marriage,"  the  widow  of  in- 
sured was  not  competent  to  testify  as  to  con- 
versations between  her  and  her  deceased  hus- 
band, or  as  to  the  contents  of  letters  from  one 
to  tbe  other,  nor  was  -she  competent  nnder  Id. 
snbsec.  2,  to  testify  in  her  own  behalf  as  l)en»- 

'Baportsd  by  Edward  W.  Hlnes,  Esq.,  of  Jths  Vraiik- 
iMt  bar.  aad  fwiiMrljr.stet*  nportor. 
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ficlarjr  ander  the  pollc?  as  to  acts  done  bj,  or 
transactions  with,  decedent. 

3.  A  medical  expert,  who  had  not  seen  the 
dead  body  of  Insured,  and  had  not  attended  him 
In  his  last  sicliness,  was  not  competent  to  ex- 
press Ills  opinion  as  to  whether  death  was  the 
result  of  accident  or  design. 

Appeal  from  circuit  court,  HcCracken 
county. 

"To  be  ofBclally  reported." 

Action  by  Jennie  E.  Beard  against  the 
Manhattan  Life  Insurance  Company  <»i  a 
policy  of  life  Insurance.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Humphrey,  Burnett  &  Humphrey,  for  ap- 
pellant   Greer  &  Reed,  for  appellee. 

O'REAR,  J.  The  life  of  George  F.  Beard 
was  Insured  by  appellant  by  a  policy  issued 
August  80,  1898.  The  assured  died  Septem- 
.ber  10,  1800,  while  the  insurance  was  in  ef- 
fect The  policy  contained  this  provision: 
"If  within  two  years  the  insured  die  by  his 
own  act  sane  or  Insane,  this  policy  shall 
be  void,  and  all  payments  made  upon  it  shall 
be  forfeited  to  the  company,  except  that  the 
company  will,  In  that  case,  pay  for  its  surren- 
der the  legal  net  reserve  at  the  time  of 
death.  Any  Indebtedness  of  the  company, 
together  with  ttae  balance,  if  any,  on  the  cur- 
rent year's  premium,  will  be  deducted  in 
any  settlement  of  this  policy."  The  circum- 
stances attending  the  death  of  the  insured 
indicate  that  it  was  caused  by  an  excessive 
dose  of  morphine  tal^en  with  suicidal  intent 
Evidence  as  to  the  sanity  of  the  Insured  was 
Introduced  upon  the  trial.  It  tended  to  show 
eccentric  conduct  at  times,  which  some  of  the 
witnesses  thought  was  due  to  Insanity,  but 
which  appear  as  probably  to  have  been  due 
to  his  Intemperate  habits,  and  a  generally 
demoralized  condition,  resulting  from  being 
out  of  employment  and  Involved  In  some  fi- 
nancial embarrassments. 

The  principal  question  presented  by  this 
appeal  is  involved  In  the  Instructions  given 
and  refused.  Those  given  precluded  a  find- 
ing for  the  company  unless  It  made  It  to  ap- 
pear satisfactorily  that  the  assured  "by  his 
own  voltmtary  act  came  to  his  death  by  com- 
mitting suicide  with  the  Intent  and  purpose 
of  destroying  his  own  llf&"  And  the  Jury 
were  further  Instructed:  "And  before  you 
can  find  for  the  defendant  you  will  have  to 
further  believe  from  the  evidence  that  If 
such  assured  destroyed  his  life,  that  he  pos- 
sessed at  the  time  sufficient  mind  and  under- 
standing to  know  the  nature  of  the  physical 
act  he  was  about  to  commit  and  that  he  pos- 
sessed sufllclent  will  power  at  the  time  to  re- 
frain from  taking  his  own  life."  The  com- 
pany presented  two  theories  upon  which  it 
asked  Instructions,  respectively:  (1)  That  If 
the  assured  purposely  destroyed  bis  own  life 
while  sane  or  Insane,  the  recovery  was  lim- 
ited to  the  legal  net  reserve  due  on  the  i>oll- 
cy  at  the  date  of  the  death;  and  (2)  that  if 
the  assured,  "while  sane. or  insane,  took  and 


swallowed  a  large  quantity  of  morphine,  with 
the  Intention  of  killing  himself,  and  that  he 
had  sufficient  mental  power  at  the  time  to 
know  that  it  would  cause  his  death,  and  took 
It  with  that  Intention,"  then  the  law  wa£ 
for  the  defendant  company.  These  were  re- 
fused. 

The  "suicide"  or  "self-destruction"  clauses 
of  life  Insurance  policies  have  received  not  a 
harmonious  construction  by  the  various 
courts  of  last  resort  The  cases  may  be  clas- 
sified under  three  general  heads.  The  first 
and  earliest  Involved  the  construction  of  such 
clauses  as  vitiated  the  policy  in  event  the 
assured  took  his  own  life  by  "suicide,"  "at 
his  own  hands,"  or  "self-destruction."  How- 
ever the  courts  may  differ  as  to  the  correct 
construction  of  such  clauses,  in  this  state 
we  are  committed  to  what  appears  to  be  the 
most  universal  rule,  and  the  one  applied  by 
the  United  States  supreme  court  which  Is 
that  self-destruction  in  such  provisions  means 
such  destruction  by  a  sane  person.  Insur- 
ance Oo.  V.  Graves,  6  Bush,  268;  Insurance 
Co.  v.  Terry,  IB  Wall.  680,  21  L.  Ed.  236; 
Insurance  Co.  ▼.  Broughton,  109  U.  S.  131, 
3  Sup.  Ot  89,  27  li.  Ed.  878;  Bitter  v.  In- 
surance Co.,  169  U.  S.  140,  18  Sup.  Ot  300, 
42   L.    Ed.   683. 

To  obviate  the  effect  of  such  construction, 
the  insurers  l&Uij  added  a  new  clause  to 
thdr  policies,  which  may  be  designated  as 
forming  the  second  class  of  these  cases.  In 
which  It  Is  provided  that  self-destruction 
or  suicide  by  the  insured,  while  sane  or  In- 
sane, vitiated  the  contract  or  at  least  reduced 
the  sum  payable  to  such  item  as  the  reserve 
fund  apportlonable  to  the  policy,  or  to  a 
refunding  of  the  premiums  collected  on  It 
This  second  class  of  case  has  also  been  be- 
fore this  court  for  consideration.  Insurance 
Oo.  V.  Daviess*  Ex'r,  87  Ky.  541,  9  S.  W.  812. 
In  the  case  just  cited  the  policy  provided, 
"in  case  he  shall  die  by  his  own  hand  while 
insane,"  the  company  agrees  to  refund  the 
premulms.  Following  and  approving  Blge- 
low  V.  Insurance  Co.,  03  U.  8.  284,  23  L. 
Ed.  918,  this  court  held:  "It  may  now  be  re- 
garded as  well  established  that  intentional 
self-destruction  will  avoid  a  policy  containing 
conditions  like  this,  whether  the  act  was 
committed  voluntarily  or  from  irresistible  Im- 
pulse, unless  the  mind  of  the  Insured  was 
so  far  gone  when  he  took  his  life  as  to  ren- 
der him  unconscious  that  he  was  taking  his 
life  at  the  time  he  committed  the  act"  We 
do  not  deem  it  necessary  to  restate  the  rea- 
sonings upon  which  these  decisions  are  based. 
They  are  elaborately  discussed  In  the  opin- 
ions. It  Is  sufficient  to  determine  the  class 
to  which  the  policy  In  question  belongs,  and 
then  apply  the  doctrine  setting  apart  that 
class.  The  third  class  arises  out  of  construc- 
tions to  be  placed  upon  additi(mal  clauses 
added  to  the  suicide  proviso,  e.  g.,  whether 
the  self-inflicted  Injury  were  "voluntary  or 
Involuntary,  while  sane  or  Insane."  Haynie 
V.  Indenmlty  Co.  (Mo.)  41  S.  W.  464.    The 
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case  at  bar,  in  oar  opinion,  belongs  to  the 
second  class  berein  described.  It  Is  there- 
fore unnecessary  to  now  consider  the  validity 
of  snch  clause  aa  that  last  quoted.  It  is 
not  here.  Therefore  the  court  properly  re- 
fused to  give  an  instmction  apparently  predi- 
cated npon  the  Idea  InrtdTed  in  that  clause 
(instruction  Z  <tfered  by  defendants). 

The  instructions  given,  though,  were  such 
as  would  have  been  proper  in,  and  as  are 
sustained  by  authorities  under,  the  first 
class  of  cases  named.  They  preclude  a  for- 
feiture of  the  insurance  It  the  self-destruc- 
tion occurred  during,  or  was  the  result  of,  an 
insane  impulse.  So  do  these  instructions. 
Their  effect  is  to  destroy  one  feature  of  the 
contract,  which  this  court  has  held  (87  Ky. 
Ml,  9  S.  W.  812)  was  a  legal  provision;  that 
is,  the  feature  of  self-destruction  while  in- 
sane. The  court  construes  the  term  "self- 
destruction,"  or  "death  by  his  own  act,"  to 
mean  that  the  act  is  not  bis  if  he  has  not 
mind  enough  to  know  what  he  is  doing.  In 
snch  event  the  act  is  to  be  regarded  as  an 
accident  But,  although  the  insured  may 
not  be  able  from  mental  derangement  to 
know  the  extent  of  his  offense,  that  it  is  a 
crime,  or  even  that  it  is  wrong,  and  although 
his  will  power  may  be  for  the  time  sub- 
verted by  one  or  more  of  his  other  faculties, 
whether  by  their  derangement  or  not.  If  be 
has  mind  enough  to  know  that  the  act  would 
probably  result  in  his  death,  and  he  Inflicts 
it  with  that  intention,  it  is  a  cause  against 
which  the  company  has  not  insured. 

There  are  various  degrees  of  Insanity  rec- 
ognized by  medical  men  and  by  the  courts. 
Partial  insanity  may  be  such  as  to  leave  the 
mind  capable  of  fully  comprehending  the  na- 
ture of  an  act,  and  of  its  moral  effect,  and 
with  the  will  to  do  or  abstain  from  it.  Ex- 
cessive morbidity  may  so  far  affect  the  dis- 
position as  to  overcome  the  Instinctive  desire 
to  live,  yet  leave  the  patient  with  mind  to 
miderstand  the  nature  and  consequences  of 
the  act  of  self-destruction,  and  with  will 
poww  to  execute  his  resolves.  Hallucina- 
tions may  indicate  a  degree  of  Insanity. 
They  need  not  necessarily  derange  the  under- 
standing of  the  act  of  suicide,  nor  impair 
the  will  with  reference  thereto;  yet  they 
may  be  such  as  to  impel  the  subject  to  brave 
all  the  consequences  of  his  act,  which  are 
fully  realized,  rather  than  suffer  the  Ills 
conjured  by  bis  diseased  imagination.  The 
normal  nature  instinctively  desires  life. 
Such  lives  are  sought  as  the  subject  of  in- 
surance. We  perceive  no  reason  why  the 
parties  might  not  contract  that  If  the  disposi- 
tion of  the  insured  becomes  abnormal  by 
mental  derangement,  thus  Increasing  the 
probabilities  of  self-destruction  to  the  extent 
that  bis  instinct  for  life  may  be  subordinated 
by  his  disease,  the  insurance  shall  cease. 
The  insured  is  not  bound  to  accept  such  a 
contract  But,  if  he  does,  why  should  it  not 
be  enforced?  We  are  of  opinion  that  the 
Instmctlons  offered  by  appellant,  presenting 


this  view  of  the  law,  should  have  been  given 
in  lieu  of  those  given  by  the  court 

On  the  trial  th«  widow  of  the  deceased, 
the  beneficiary  under  the  policy,  was  per- 
mitted to  testify  to  numerous  conversations 
with  her  husband,  to  facts  learned  from  him, 
and  to  the  contents  of  letters  written  from 
one  to  the  other.  Under  subsection  1,  §  60U, 
Civ.  Code  Prac,  providing:  "Neither  a  hus- 
band nor  a  wife  shall  testify,  even  after  the 
cessation  of  their  marriage,  concerning  any 
communication  between  them  during  mar- 
riage,"—all  the  foregoing  testimony  was  In- 
competent; and,  under  subsection  2  of  sec- 
tion 606,  she  was  likewise  Incompetent  as  a 
witness  to  testify  in  her  own  behalf  as  to  acts 
done  by,  or  transactions  with,  the  decedent 

The  circumstances  about  the  death  of  the 
Insured  were  such  as  to  admit  of  the  theory 
of  suicide.  It  might  though,  have  been  an 
accident  On  the  trial  a  physician,  intro- 
duced as  an  expert  on  the  subject  of  insanity, 
after  testifying  about  the  Indication  of  cer- 
tain symptoms  of  Insanity,  and  that  in  his 
opinion.  If  the  deceased  showed  these  symp- 
toms, he  was  insane,  was  asked  whether.  In 
his  opinion,  the  death  was  the  result  of  ac- 
cident or  design,  and  was  permitted  to  an- 
swer. This  was  error.  The  witness  did  not 
see  the  body,  nor  was  he  In  attendance  on  his 
sickness.  It  was  competent  for  him  to  say 
what  was  the  probable  effect  of  certain 
drugs,  and  what  state  of  mind,  as  to  sanity 
or  insanity,  certain  symptoms  would  indi- 
cate. But  whether  the  act  of  the  deceased 
In  taking  the  drug  was  by  design  or  accident 
was  not  the  subject  of  expert  testimony. 
That  act  was  an  issue  to  be  solved  by  the 
Jury  upon  all  the  evidence. 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  and  cause  remanded  for  a  new  trial 
not  Inconsistent  herewith. 


JACOB  V.  CLARK'S  00MMITTEB.1 
(Court  of  Appeals  of  Kentucky.    Dec.  11,  1901.) 

QAMINO— SBCOTBRY  OF  MONKT  LOST— BE3 

JUDICATA. 

1.  Under  Ky.  St  gg  1956,  1958,  providing 
that  if  any  person  shall  lose  money  at  gaming, 
and  shall  pay"  the  same  to  another.  Bach  loser, 
or  any  creditor  of  his,  may  recover  the  same 
from  the  winner,  and  that  if  such  loser  or  bis 
creditor  fail  to  sne  within  six  months  any  other 
person  may  sue  the  winner  and  recover  treble 
the  amount  lost,  where  a  surety  in  a  superse- 
deas bond  baa  been  compelled,  by  reason  of 
his  liability  thereon,  to  pay  a  judgment  on  a 
note  executed  for  money  lost  at  gaming,  the 
payment  is  to  be  regarded  as  having  been  made 
by  the  loser  himself,  and  if  neither  he  nor  any 
creditor  of  bis  sues  within  six  months  to  recover 
the  amount  any  other  person  may  do  so. 

2.  Money  lost  at  gamine,  though  the  payment 
be  made  on  a  judgment  therefor,  may  be  recov- 
ered by  the  loser  or  his  creditor,  or  by  any  other 
person,  if  the  loser  or  his  creditor  falls  to  sue 
within  six  months. 

Bnmam,  Du  Relle,  and  Hobson,  JJ.,  dissent- 
ing. 

*  Reported  by  Edward  W.  HlDes,  Esq.,  of  tht  Frank- 
tort  bar,  and  {ormerly  state  reporter. 
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Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  WJlllam  J.  Jacob  a«alnM  W.  W. 
Hill,  commtttee  for  William  Clark,  to  re- 
cover money  paid.  Judgment  for  deffeadant 
and  plaintiff  appeals.    Reversed. 

A.  B.  WUlBon,  O.  B.  Seymour,  and  M.  B. 
Gifford.  for  aiq;>eUant.  Slmrall  &  Doolan, 
for  appellee. 

PAYNTBB,  O,  J.  W.  W.  Hill,  committee 
for  William  Clark,  brought  suit  against  J. 
Eastbn  Cooke  on  two  promissory  notes  ex- 
ecuted and  delivered  by  him  to  Clark,  ag- 
gregating $1,000.  Cooke  pleaded  payment, 
but  Judgment  was  rendered  against  him. 
He  prosecuted  an  appeal  to  this  court,  and 
suspended  the  collection  of  the  Judgment  by 
executing  a  supersedeas  bond,  with  R.  T. 
Jacob  as  surety.  The  Judgment  was  affirm- 
ed, and  the  surety  was  sued  on  bis  bond. 
In  that  action  Jacob  sought  to  plead  that 
the  notes  were  executed  by  Cooke  to  Clark 
for  a  gaming  debt.  Tbe  court  below  and 
this  court  held  that  he  could  not  plead  that 
as  a  defense  to  the  action  on  the  super- 
sedeas bond.  Jacob,  being  obligated  to  pay 
tbe  Judgment  rendered  on  the  notes  by  rea- 
son of  tbe  supersedeas  bond,  paid  it.  More 
than  six  months  having  elapsed  from  the 
time  be  paid  the  Judgment,  and  no  action 

e.ving  been  instituted  against  Clark  or  bis 
mmittee  by  Cooke  or  any  one  of  hie  cred- 
itors to  recover  the  money  paid,  the  appel- 
lant, W.  J.  Jacob,  instituted  this  action 
against  Clark's  committee  to  recover  it. 
The  court  sustained  a  demurrer  to  the  pe- 
tition. The  right  to  recover,  if  at  all.  Is  un- 
der certain  sections  of  the  Kentucky  Stat- 
utes, which  are  as  follows: 

"Sec.  1956.  If  any  person  shall  lose  to 
another  at  one  time,  or  within  twenty-four 
hours,  five  dollars  or  more,  or  property  or 
other  thing  of  that  value,  and  shall  pay, 
transfm-,  or  deliver  the  same,  such  loser,  or 
any  creditor  of  his,  may  recover  the  same, 
or  the  value  thereof,  from  the  winner,  or 
any  transferee  of  the  winner,  having  no- 
tice of  the  consideration,  by  suit  brought 
within  five  years  after  the  payment  trans- 
fer or  delivery.     ♦    ♦    •" 

"Sec.  1958.  If  such  loser  or  his  creditor 
does  not  sue  for  the  money  or  thing  lost 
within  six  months  after  its  payment,  or  de- 
livery, and  prosecute  the  suit  to  recovery 
with  due  diligence,  any  other  person  may 
sue  the  winner,  and  recover  treble  the 
amount  of  value  of  the  money  at  thing  lost, 
if  suit  be  so  brought  within  five  years  from 
the  delivery  or  payment." 

It  is  Insisted  that  tbe  statute  only  author- 
izes a  recovery  where  the  loser  has  paid  the 
gambling  debt;  that,  as  R.  T.  Jacob  paid  it 
under  tbe  circumstances  detailed,  there  was 
not  a  payment  by  tbe  loser,  in  the  contem- 
plation of  the  statute.    It  is  further  insisted 


that  tbe  Judgment  against  Cooke  makes  tlie 
matter  res  Judicata. 

Gaming  statutes  should  be  construed  strict- 
ly, and  should  not  be  extended  beyond  tbetr 
tf  rect  and  obvious  Import  It  was  said  In 
Greathouse  v.  Throekmorton,  7  J.  J.  Marsh. 
28:  "We  cannot  thhik  that  any  of  the  stat- 
utes against  gaming  can  be  made  available 
to  the  plaintiff  In  error.  These  statutes  have 
bithereto  been,  and  shoold  ever  be,  con- 
strued strictly.  Such  was  the  Judicial  in- 
terpretation of  the  statutes  of  Charles  II. 
(16  Car.  2,  c.  7)  and  of  Anne  (9  Anne,  c.  14) 
in  England.  •  •  •  And  the  statutes  of 
Virginia  and  of  this  state  have  never  been 
constructively  extended  beyond  their  direct 
and  obvious  Import"  Where  one  loses  and 
pays  money  lost  at  gaming,  be  may,  within 
five  years  after  the  payment  institute  an 
action  to  recover  It  A  creditor  of  the  loser. 
If  be  does  not  may  maintain  the  action  tor 
the  same  purpose.  The  general  assembly 
evidently  intended  by  these  statutes  to  pre- 
vent, so  far  as  possible,  one  winning  money 
from  enjoying  it  and  therefore  gave  to  an 
entire  stranger  to  the  parties  to  the  trans- 
action the  right  to  maintain  an  action  with- 
in five  years  to  recover  the  money  so  paid, 
if  the  loser  or  one  of  bis  creditors  does  not 
Institute  an  action  within  six  months  after 
the  payment  of  the  debt  and  prosecute  It 
with  diligence. 

If  Cooke  had  paid  the  debt,  certainly  no 
one  would  controvert  his  right  to  recover  it 
The  Judgment  which  was  rendered  upon  the 
note  was  not  void  as  the  statute  so  declar- 
ing Is  no  longer  in  force.  It  could  be  en- 
forced. If  it  was  not  void,  and  could  be  en- 
forced, the  party  against  whom  it  was  ren- 
dered had  the  right  to  appeal  from  it  and 
suspend  its  collection  during  the  pendency 
of  the  appeal  by  the  execution  of  a  super- 
sedeas bond.  When  Jacob  executed  the  su- 
persedeas bond  he  in  fact  agreed  to  pay  the 
Judgment  for  Cooke  if  it  was  affirmed.  He, 
In  a  certain  sense,  became  his  surety. 
Therefore  when  he  paid  It  he  became  Cooke's 
creditor,  and  Cooke  became  his  debtor  In 
the  sum  so  paid.  He  paid  the  money  for 
Cooke,  as  Clark's  Judgment  against  Cooke 
was  thereby  satisfied.  Clark  could  no  long- 
er enforce  it  against  him.  The  reason  he 
could  not  do  so  was  because  it  was  paid. 
The  debt  was  satisfied  in  exactly  the  same 
manner  and  to  the  same  extent  as  it  would 
have  been  if  Cooke,  instead  of  his  surety, 
had  paid  it.  In  fact  and  In  law  it  was  a 
payment  to  Clark  by  Cooke.  The  mere  fact 
that  Jacob  became  bound  as  surety  for  the 
Judgment  rendered  for  the  debt  did  not 
alter  the  character  of  the  debt  for  which 
the  Judgment  was  rendered,  nor  did  that 
fact  affect  one  way  or  the  other,  Cooke's 
liability  therefor;  it  continued  until  the 
debt  was  paid.  A  debt  Is  paid  whether  pay- 
ment be  made  before  or  after  a  Judgment 
has  been  rendered  therefor.  If  paid  before 
Judgment  It  is  voluntarily  done;    if  after, 
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imnmaUr  by  compnlBlon.  If  Jodcment  has 
been  rendered  for  usury,  and  execution  Is- 
sues tbereon,  and  the  debtor's  property  is 
■old  in  satisfaction  thereof,  could  any  one 
witli  reason  contend  the  debtor  had  not 
made  payment  of  the  usury  so  as  to  entitle 
Um  to  maintain  an  acti<«  against  the  cred- 
itor to  recover  it?  Again,  suppose  the  debt- 
or had  rq>IeTled  the  judgment  and  his  sure- 
tf  in  the  replevin  bond  had  paid  it;  it 
could  not  with  reason  be  contended  that 
the  debtor  had  not  made  payment  thereof 
10  as  to  entitle  him  to  maintain  an  action 
to  recover  the  usury  thus.  paid.  If  there 
was  a  payment  by  the  debtor  in  the  cases 
Bopposed,  then  there  was  a  payment  by  the 
loser  in  the  case. 

If  the  cause  of  action  arose  in  favor  ot 
Cooke  after  the  payment  of  the  debt  or  ]ud|^ 
ment  against  Clark,  it  likewise  arose  in  favor 
of  one  of  his  creditors.  If  neither  .prosecnt- 
ed  an  action  to  recover  by  reasMi  thereof 
witliln  six  months,  then  the  appellant  has 
the  right  to  do  bo.  The  statutes  referred  to 
IxDTlde  that  the  cause  of  action  shall  arise 
on  payment  of  the  gaming  debt  It  does  not 
ny  whether  it  is  to  be  before  or  after  judg- 
mmt  The  language  of  the  statute  giving 
the  right  to  recover  does  not  so  qualify  it  as 
to  only  give  the  right  of  action  wheu  the 
debt  Is  paid  before  the  Judgment  on  the 
{aming  d^t  When  the  judgment  was  roi- 
dered  against  Cooke,  he  could  not  have  main- 
tained an  action,  for  the  reason  that  no  cause 
of  action  could  arise  in  his  favor  until  he 
paid  the  judgment  and  for  this  reason  nel- 
tb«  he  nor  his  surety  could  plead  the  gam- 
big  consideration  of  the  note  as  a  defense  to 
tiie  action  on  the  supersedeas  bond.  The 
MatBte  provides  that  an  action  may  be  prose- 
ented  to  recover  usury  thereafter  paid  for  the 
loan  or  forbearance  of  money  within  one 
year  next  after  the  i>ayment  thereof.  It  does 
not  provide  that  this  recovery  shall  take 
place  for  usury  paid  before  or  after  judgment 
therefor._  This  court  In  construing  that  stat- 
Bte  holds  that  when  the  judgment  has  been 
tendered  for  usurious  Interest  and  it  has 
been  paid,  an  action  to  recover  It  can  be 
maintained,  as  the  judgment  is  not  a  bar  to 
such  a  recovery.  No  cause  of  action  would 
arise  nntll  payment  of  the  usury,  and,  If  It 
was  not  paid  until  after  judgment  the  cause 
of  action  did  not  exist  at  the  time  the  jndg- 
mmt  was  rend^-ed.  A  recovery  for  usury 
that  was  paid  after  judgment  therefor  does 
not  nullity  or  modify  it 

This  court  In  Ross  v.  Boss,  3  Mete  274, 
said:  "In  the  case  before  us  the  relief 
soagbt  is  not  to  modify  or  annul  tlie  judg- 
ment That  has  been  satisfied.  It  is  to  re- 
cover from  the  plaintiff  in  the  judgment 
money  paid  to  blm,  but  which  be  had  no 
right  to  recover  ac  receive.  The  fact  that 
the  defendant  In  the  former  judgment  might 
have  sncoessfully  resisted  a  recovery  of  the 
osnry  onbraced  In  the  debt  sued  for  does 
oot  prevent  Um  from  reclaiming  it  when 


paid,  by  a  proceeding  In  equity,  for  the  rea- 
son that  the  Bevlsed  Statutes  permit  such  re- 
covery, and  It  Is  not  forbidden  by  the  sec- 
tion of  the  Code,  supra;  and  because,  more- 
over, the  right  of  action— that  is,  the  right  to 
recover  back— did  not  nor  could  not  accrue 
until  the  usury  has  been  paid." 

In  Sherley  v.  Trabue,  86  Ky.  71,  2  S.  W, 
650,  the  court  said:  "There  is  no  opposing  of 
a  decree.  The  relief  sought  does  not  annul 
or  modify  a  judgment  It  has  been  satisfied. 
The  borrower  sues  to  recover  from  the  lend- 
er that  which  be  bad  no  right  to  exact,  and 
which  was  paid  without  any  consideration. 
The  right  to  recover  it  does  not  accrue  unr 
til  the  payment  There  Is  no  modification  or 
change  of  the  former  judgment  but  a  new 
and  distinct  cause  of  action  arises  In  favor 
of  the  borrower  and  against  the  lender  upon 
the  payment  of  the  usury.  The  law  then 
raises  a  promise,  by  implication,  of  repay- 
ment A  cause  of  action,  by  virtue  of  the 
statute,  arises  eo  instant!  in  the  borrower's 
favor.  Nor  do  we  see  any  reason  why  be 
cannot  recovM  It  by  action  at  law.  His  right 
of  recovery  rests  upon  a  statutory  provision, 
which  fixes  no  particular  fomm,  and  does 
not  limit  bim  to  an  equitable  action.  If  he 
seeks  a  discovery  of  usury,  he  must  go  into 
equity;  but  where  he  has  paid  It  there  is 
a  mere  claim  for  money  received  by  the 
lender,  to  which  he,  in  good  conscience,  was 
not  entitled.  Our  conclusion  Is  that  the  bor- 
rower may  recover  usury  paid  by  him,  either 
upon  a  judgment  at  law  or  in  equity,  and  tliat 
he  may  do  so  by  an  action  at  law;  and,  the 
amount  of  usury  being  admitted  by  the  plead- 
ings, the  judgment  below  is  reversed,  with 
directions  to  render  a  judgment  for  the  ap- 
pellant for  the  amount  claimed  in  his  peti- 
tion." 

Under  a  statute  which  authorizes  a  recov- 
ery of  usury  within  one  year  after  payment 
this  court  holds  that  it  can  be  done,  although 
the  payment  is  made  after  the  judgment  la 
rendered  for  usury.  Under  this  statute,  th« 
loser  or  his  creditor  is  entitled  to  recover 
within  five  years  after  payment  The  gen- 
eral assembly  seemed  more  anxious  that  the 
money  lost  at  gaming  should  be  recovered 
than  money  which  had  been  paid  as  usury. 
In  the  former  case  it  authorized  a  loser  or  a 
creditor  to  maintain  an  action.  If  neither  of 
tliem  would  institute  the  action  and  prose- 
cute it  with  diligence,  then  a  premium  was 
ofTered  to  any  one  who  would  institute  the 
action  for  that  purpose.  As  an  inducemoit 
for  the  institution  of  such  an  action,  the 
amount  of  recovery  was  not  confined  to  the 
amount  lost  but  treble  the  amount  may  be 
recovered. 

If  the  theory  of  the  appellee  is  correct 
that  the  judgment  is  a  bar  under  the  doctrine 
of  res  judicata,  then  all  that  the  party  need 
do  who  holds  another's  note  for  money  lost 
at  gaming  Is  to  Institute  an  action  Immediate- 
ly, and  obtain  a  judgment  Then  neltb^ 
himself  nor  creditor  can  maintain  aa  action 


40 


66  SOUTHWBSTBRN  RBPORTBB. 


<Ky, 


although  it  might  be  Instituted  and  the  Judg- 
ment recovered  within  a  few  days  after  the 
gaming  transaction.  In  most  of  cases,  If  the 
suit  was  brought  by  the  party  holding  the 
note  with  a  gaming  consideration,  the  loser's 
honor  would  prevent  him  from  protecting  his 
family  and  creditors;  so  judgment  would  go 
agaLnst  him  which  would  conclude  the  rights 
of  all,  If  the  appellee's  theory  be  correct 
In  our  opinion,  whether  the  payment  Is  mad« 
before  or  after  judgment,  a  caus^  of  act:on 
arises  when  done;  that  the  judgment  does 
not  take  away  the  right  of  the  loser  or  his 
creditor  to  maintain  the  action  when  the 
payment  is  made;  and  that  if  either  has  such 
right,  and  falls  within  six  months  to  exer- 
cise It,  then  a  stranger  may  maintain  an  ac- 
tion. 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 

(Jan.  6, 1902.) 

BURN  AM,  J.  (dissenting).  In  1894,  W. 
W.  Hill,  as  committee  of  William  Clark,  who 
was  at  that  time  an  Inmate  of  the  Eastern 
Lunatic  Asylum,  Instituted  a  suit  against  J. 
Easton  Cooke  on  two  promissory  notes,  one 
for  $300,  dated  In  December,  1878,  and  one 
for  ^700,  dated  in  June,  1880.  Cooke  defend- 
ed upon  the  ground  that  he  had  paid  both 
notes  and  Interest.  Upon  appeal  to  this 
court  by  Cooke,  the  Judgment  of  the  trial 
court  was  reversed  on  the  ground  that  Inter- 
est did  not  begin  to  run  on  the  $700  note 
until  demand  of  payment,  but  with  directions 
to  enter  judgment  on  the  verdict  for  $300 
note,  with  Interest  from  the  16th  of  Decem- 
ber, 1878,  and  for  $700,  with  Interest  from 
the  institution  of  the  suit  See  Cooke  v. 
Clark's  Committee  (Ky.)  61  S.  W.  316.  Upon 
the  return  of  the  case  to  the  lower  court 
judgment  was  entered  In  conformity  with 
the  opinion  of  this  court  upon  which  execu- 
tion was  issued,  which  was  returned,  "No 
property  found."  Hill,  as  committee  of 
Clark,  then  brought  suit  upon  the  supersedeas 
lH>nd  executed  by  J.  Easton  Cooke  against 
the  sureties,  R.  T.  Jacob  and  Mary  F.  Cooke. 
R.  T.  Jacob  defended  that  suit  upon  the 
ground  that  the  notes  which  were  the  basis 
of  the  Judgment  were  executed  for  a  gaming 
consideration,  and  contended  that  the  Judg- 
ment rendered  thereon  was  void,  and  that 
the  supersedeas  bond  given  to  suspend  the 
collection  of  the  judgment  was  also  void. 
The  circuit  judge  sustained  a  demurrer  to 
this  answer;  whereupon  R.  T.  Jacob  pros- 
ecuted an  appeal  to  this  court,  and  the  judg- 
ment of  the  circuit  court  was  affirmed,  the 
court  holding  that  "under  the  statute  now  in 
force,  the  defense  of  'gaming  contract'  must 
be  presented  before  Judgment,  which  If  done 
will  defeat  a  Judgment,  but  if  not  then  pre- 
sented It  will  be  too  late  after  Judgment  to 
attack  the  Judgment  collaterally  or  directly 
on  that  ground."  Thereupon  R.  T.  Jacob,  as 
surety  upon  the  supersedeas  bond,  paid  to 
Hill,  as  committee  of  Clark,  the  amoimt  of 


the  judgment  More  than  six  months  hay- 
ing elapsed  from  the  payment  of  the  Judg- 
ment by  R.  T.  Jacob,  W.  J.  Jacob,  a  stran- 
ger. Instituted  this  suit  under  section  19  o8 
of  the  Kentucky  Statutes,  seeking  to  recover 
three  times  the  amount  of  the  notes  executed 
by  J.  Easton  Cooke  to  Clark.  A  general  de- 
murrer was  sustained  to  this  petition  by  the 
circuit  judge,  and  his  petition  was  dismissed, 
which  upon  appeal  to  this  court  is  reversed, 
upon  the  ground  that  the  payment  of  the 
judgment  by  the  surety  on  the  supersedeas, 
more  than  20  years  after  the  transaction  be- 
tween Clark  and  Easton,  was  in  effect  a  pay- 
ment by  Cooke.  The  language  of  the  statute 
Is  so  plain  that  there  is  no  room  for  Judi- 
cial construction.  It  provides,  in  plain  lan- 
guage, that  "If  any  person  shall  lose  to  an- 
other at  one  time,  within  24  hours,  five  dol- 
lars or  more,  or  •  •  •  other  thing  of  that 
value,  and  shall  pay,  transfer  or  deliver  the 
same,  such  loser  or  any  creditor  of  bis  may 
recover  the  same."  And  section  1958  pro- 
vides that  "If  such  loser  or  his  creditor  does 
not  sue  for  the  money  or  thing  lost  within  six 
months  after  Its  payment  or  delivery,  •  •  • 
any  other  person  may  sue  the  winner  and  re- 
cover treble  the  amount  of  value  of  the  mon- 
ey or  thing  lost  If  suit  be  so  brought  with- 
in five  years  from  the  delivery  or  payment" 
At  the  common  law  a  note  executed  in  con- 
sideration of  "a  gaming  contract"  was  en- 
forceable, and  the  sole  basis  for  the  proceed- 
ings is  found  In  the  statutes,  and  it  is  an 
essential  condition  to  the  maintenance  of 
such  a  suit  either  by  the  loser,  a  creditor,  or 
outsider,  that  the  loss  should  have  been  ac- 
tually paid  by  the  loser.  This  record  con- 
clusively shows  tliat  Cooke  never  paid  one 
cent  to  Clark  or  his  committee  by  reason 
of  either  the  notes  or  judgment  The  liabil- 
ity of  R.  T.  Jacob  to  Clark's  committee  stands 
upon  an  entirely  different  footing,  and  was 
incurred  more  than  20  years  after  the  date 
of  the  alleged  gambling  transaction  between 
Cooke  and  Clark  by  voluntarily  signing  a 
statutory  bond,  which  suspended  the  collec- 
tion of  the  Judgment  against  Cooke.  I  know 
of  no  process  of  reasoning  by  which  Jacob's 
liability  arising  by  virtue  of  the  supersedeas 
bond  can  be  made  to  depend  upon  the  al- 
leged gaming  consideration,  which  was  the 
foundation  of  Cooke's  original  liability,  and 
it  Is  wholly  Illogical  for  the  court  to  hold  in 
one  case  that  both  Cooke  and  Jacob  are  e$;- 
topped  by  the  Judgment  from  relying  upon 
the  alleged  gaming  consideration  as  a  bar 
to  recover,  and  in  another  opinion,  rendered 
at  the  same  term  of  the  court,  to  hold  that 
that  Judgment  presents  no  obstacle  to  the 
maintenance  of  a  suit  by  a  complete  stranger 
to  the  record,  more  than  20  years  after  the 
alleged  transaction,  without  a  scintilla  of 
proof  showing  that  Cooke  had  ever  In  fact 
at  any  time  paid  any  part  of  the  judgment 
The  statute  Is  a  highly  punitive  one,  and  the 
unbroken  current  of  decisions,  both  in  this 
and  other  states,  holds  that  it  should   be 
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rtrlctiy  conatroed.  The  antboritles  cited  In 
the  opinion  do  not  support  the  coDcloslon 
reached  by  the  majority.  The  two  cases  re- 
lied on  were  suits  to  recover  nsury  paid  by 
the  plaintiff  within  the  statutory  period  after 
nich  payments,  and  have  no  bearing  upon 
the  case  at  bar. 

For  these  reasons  I  dissent  from  the  ma- 
jority opinion. 

DU  RBUiB  and  HOBSON,  JJ.,  concur. 


HBNNING  et  al.  ▼.  STENGEL  et  al.    FISH- 

BAGE  et  al.  T.  MEHLER.    OLABE 

et  al.  T.  BITZER.1 

(Court  of  Appeals  of  Kentucky.    Jan.  16,  1002.) 

8TRBBT  ASSBSSMIiNTS  -  FILINO  OF  SPSCIFI- 
CATION&-PRESUMPTION  AS  TO  OFFICIAL 
DUTT— ATTESTATION  OF  COPIBS-FAILURB 
TO  OBJECT— REPEAL  OF  STATUTE  BY  CON- 
ETITCTION— EXCESSIVE  ASSESSMENT. 

1.  Under  Ey.  St.  S  2829,  requhing  the  board 
of  pnblic  works  of  a  city  of  the  first  class  to 
file  drawings  and  apedficatlons  for  any  work 
ordered  by  them  before  publication  of  notice 
calUnK  for  bids,  it  will  be  presumed,  in  the  al>- 
■ence  of  positive  proof  to  the  contrary,  that 
the  officers  did  their  duty. 

2.  The  objection  that  copies  filed  with  the 
petition  are  not  properly  attested  comes  too  late 
when  made  on  appeal  for  the  first  time,  it 
being  alleged  In  the  petition,  and  not  denied  in 
the  answer,  that  the  papers  are  true  copies. 

3.  Act  March  4,  1867,  providing  that  no  city 
or  town  shall  charge  the  ground  fronting  any 
street  with  the  cost  of  the  ImproTement  thereof 
beyond  one-half  the  value  of  such  ground,  was 
repealed,  at  least  after  six  years  from  the 
adoption  of  the  constitution,  by  Const.  §  156, 
providing  for  the  classification  of  the  cities  of 
the  state,  and  for  their  government  hy  general 
laws,  as  the  act  was  a  local  or  special  one,  in 
that  it  did  not  apply  to  the  whole  state,  one 
(oonty  bdng  excepted  from  its  operation. 

4.  The  proof  as  to  the  value  of  the  property 
tad  the  extent  it  is  benefited  being  conflicting, 
the  chancellor's  finding  that  the  assessment  does 
not  amonnt  to  spoliation  will  not  be  disturbed, 
etpedally  as  the  property  owners  desired  the 
Improvement,  and  the  trouble  complained  of 
arises  in  a  large  measure  from  the  effort  to 
construct  a  clieap  street  in  their  supposed  in- 
terest: the  fanlt  being  in  the  specifications,  and 
Dot  in  the  contractors. 

Appeals  from  drcnit  court,  Jefferson  coun- 
ty, chancery  division. 

"Not  to  be  officially  reported." 

Actions  by  Stengel  &  Blckel  and  others 
against  Sallie  K.  Hennlng  and  others  to 
enforce  liens  for  the  coat  of  street  Improve- 
ments. Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

Lane  &  Harrison,  Barker  &  Woods,  and 
R.  W.  Wooley,  for  appellants.  Wm.  Furlong, 
for  appellees  Stengel  &  BlckeL  Bodley,  Bas- 
kln  &  Morancy,  for  appellee  Bltzer. 

HOBSON,  J.  These  three  appeals  are 
beard  togetbet.  They  are  prosecuted  from 
Judgments  of  the  Jefferson  circnlt  court  en- 

■  Reported  by  Bdward  W.  Hlnta,  Esq..  o(  the  Fraak- 
Itrt  bar,  and  (ormorly  stato  NpOTter. 


forcing  liens  for  the  Improvement  of  three 
sections  of  Transit  avenue.  In  Loolsville, 
Ky.  The  first  objection  made  relates  to  the 
filing  of  the  drawings  and  specifications  of 
the  work  with  the  board  of  public  works, 
according  to  section  282»,  Ky.  St.:  "When- 
ever said  board  shall  order  any  work  to  be 
done  which  either  by  order  of  said  board  or 
according  to  law,  is  to  be  performed  by  in- 
dependent contract,  said  board  shall  prepare 
and  place  on  ffie  in  the  office  of  said  depart- 
ment complete  drawings  and  specifications  of 
said  work.  Thereupon  said  board  shall  cause 
a  notice  to  be  published  in  one  dally  or 
weekly  newspaper  of  general  circulation  in 
said  city,  once  In  each  week  for  two  weeks, 
Informing  the  pnblic  of  the  general  nature  of 
the  work,  of  the  fact  that  the  drawings  and 
specifications  are  on  file  in  said  office,  and  of 
the  nature  and  extent  of  the  bond  or  se- 
curity required,  and  calling  for  sealed  pro- 
posals for  said  work  by  a  day  not  earlier 
than  ten  days  after  the  first  of  said  publica- 
tions." It  Is  Insisted  that  the  plans  and 
specifications  are  shown  by  the  proof  not  to 
have  been  filed  with  the  board  as  required 
by  the  statute  before  the  publication  of  the 
notice.  We  have  carefully  examined  the 
proof,  and  are  of  the  opinion  that  It  sustains 
the  conclusion  of  the  chancellor  on  this  point. 
While  there  is  some  testimony  from  which  It 
might  be  inferred  that  the  papers  were  not 
filed  until  the  day  of  the  letting,  there  Is 
positive  testimony  of  one  of  the  bidders  that 
they  were  filed  and  he  examined  them  ten 
days  before  the  letting.  Two  other  bidders 
testify  to  examining  them  five  days  before 
the  letting.  No  bidder  testifies  to  being  un- 
able to  see  them.  There  were  a  number  of 
bidders,  the  work  was  let  unusually  low,  and 
there  Is  nothing  to  show  that  any  of  the 
bidders  failed  to  understand  what  was  pro- 
posed. The  law  presumes  the  officers  did 
their  duty,  and  If  they  failed  to  do  it  in  this 
case  positive  proof  of  it  could  have  been 
made.  The  presumption  of  regularity  is  not 
overthrown  by  the  evidence. 

It  Is  also  Insisted  that  the  copies  ffied  with 
the  petition  are  not  properly  attested  by  the 
comptroller.  Some  of  them  read  thus:  "A 
true  copy.  Attest:  W.  M.  Flnley,  O.  B.  O. 
Attest:  John  H.  Hancock,  Comptroller."  On 
some  of  them  the  words  "A  true  copy"  Is 
omitted  before  the  signature  of  Flnley.  It 
Is  insisted  that  the  comptroller  does  not  at- 
test these  papers  as  true  copies.  We  think  It 
is  evident  that  this  is  the  Intent  of  the  at- 
testation of  Hancock.  No  objection  appears 
to  have  been  made  to  the  attestation  In  the 
trial  court,  and  we  do  not  think  the  ques- 
tion should  be  made  for  the  first  time  In  this 
court  In  the  petition  the  papers  are  alleged 
to  be  true  copies,  and  this  is  not  denied  In 
the  answer. 

It  is  also  insisted  that  the  amount  ad- 
Judged  against  some  of  the  property  Is  more 
than  its  value,  and  amounts  to  spoliation.^ 
The  act  of  March  4,  1867,  entitled  "An  act 
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In  relation  to  the  ImproTement  ot  streets  la 
dtles  and  towns  to  this  state,"  Is  relied  on. 
The  act  reads  as  follows: 

"Sec.  1.  Be  It  enacted  by  the  genoral  as- 
sembly of  tbe  commonwealth  of  Kentucky, 
that  no  city  or  town  shall,  by  virtue  of  any 
antborlty  It  has  to  Improve  Its  streets  at  the 
cost  of  the  owners  of  ground  fronting  there- 
on, have  authority  to  charge  the  ground  or 
the  owner  thereof,  on  a  count  ot  such  im- 
provements, with  more  than  one-half  the 
value  of  such  ground.  This  act  shall  not 
apply  to  Barren  county. 

"Sec.  2.  This  act  shall  be  in  force  from  Its 
passage."    1  Acts  1867,  p.  64. 

Section  156  of  the  constitution  provides  for 
the  classification  of  the  cities  of  the  state 
and  for  their  government  by  general  laws. 
Pursuant  to  it  the  present  statutes  on  this 
subject  were  enacted.  By  section  1  of  the 
Bchednle  all  laws  Inconsistent  with  such  pro- 
Tlsions  of  the  constitution  as  required  legis- 
lation to  enforce  them  remained  in  force  not 
longer  than  sts  years  after  its  adoption,  on 
September  28,  1891.  The  act  of  1867  was  a 
local  or  special  act.  In  the  sense  that  It  did 
not  apply  to  the  whole  state,  and  was  In- 
consistoit  with  the  provision  of  the  consti- 
tution looking  to  the  government  of  all  the 
cities  in  the  state  by  general  laws,  accord- 
ing to  their  classification.  It  was  therefore 
not  in  force,  at  least,  after  six  years  from 
the  adoption  of  the  constitution,  when  these 
proceedings  were  had. 

The  proof  as  to  the  value  of  the  property 
and  the  «ctent  it  Is  benefited  is  conflicting, 
but  the  chancellor  knew  the  ground  and  the 
local  situation,  and  some  weight  should  be 
given  bis  finding.  We  are  the  more  inclined 
to  do  this  because  It  Is  conceded  that  the 
property  holders  wanted  the  ordinance  pass- 
ed and  the  Improvement  made;  that  things 
were  hurried  up  for  them,  and  that  they 
still  would  have  paid  without  objection  If 
the  street  had  been  properly  metaled,  and  the 
city  bad  carried  out  the  plan,  and  improved 
a  gap  between  them  and  one  of  the  thorough 
fares  of  the  city.  It  Is  clear  the  contractors 
are  responsible  for  none  of  these  things. 
They  could  not  control  the  council  or  the 
board  of  public  works.  They  did  their  work 
according  to  their  contract,  and  the  trouble 
la  in  the  specifications,  not  in  them.  The 
speclflcattons  were  changed  contrary  to  the 
Judgment  of  the  city  engineer  in  the  Interest 
of  the  property  holders.  If  not  at  their  wish, 
and  the  trouble  now  complained  of  seems  to 
be  due  In  a  large  measure  to  an  effort  to  con- 
struct a  cheap  street.  The  property  lay  in 
the  outskirts  of  the  city,  It  was  not  available 
for  sale  In  lots  for  building  purposes  without 
the  improvement  of  the  street,  and  some 
weight  must  be  given  to  what  seems  to  have 
been  the  common  judgment  of  the  property 
owners  as  to  their  Interest  In  the  premises. 

We  see  no  objection  to  the  manner  In 
which  the  cost  of  the  Improvement  was  ap- 
portioned by  ttie  city  council  against  the 


property  owners.     Hie  mode  or  appOTtl<»- 
moit  seems  to  have  followed  the  statat*. 
Judgment  affirmed. 


MIDDLBTON  et  aL  v.  KENTUOET  LUM- 
BER 00.1 
(Court  of  Appeals  of  Kentucky.    Jon.  9,  1902.) 

BXJRDBN   OF    PROOF— PERBHFTOBT   IMSTTRUO- 
TION. 

1.  In  an  action  to  recover  the  price  ot  tim- 
ber sold,  defendant,  having  admitted  a  contract 
to  pay  for  the  trees  and  pleaded  a  new  contract 
In  avoidauce,  properly  took  the  burden  of  proof. 

2.  There  being  a  conflict  of  testimony  upon 
the  iasuee  presented  by  the  pleadines,  it  was 
error  to  grant  defendant's  request  for  a  per- 
emptory instruction. 

Appeal  from  circuit  court,  Harlan  county. 

"Not  to  be  officially  reported." 

Action  by  James  H.  Mlddleton  and  another 
against  the  Kentucky  Lumber  Company  to 
recover  the  price  of  timt>er  sold.  Judgment 
for  defendant  and  plaintiffs  appeal.  Re- 
versed. 

Jas.  Andrew  Scott,  W.  F.  Hall,  and  J.  O. 
Forester,  for  appellants.  Tinsley  &  Faulk- 
ner, for  appellee. 

DTI  RELLB,  J.  In  January,  1880,  the  ap- 
pellants, a  firm  engaged  in  buying  and  sell- 
ing land  and  standing  timber,  sold  to  appel- 
lee lumber  company  455  poplar  trees,  which 
were  thereupon  marked  with  the  lumber 
company's  brand,  for  the  agreed  price  of 
$1,657.25;  one  half  of  which  was  to  be  paid 
on  the  execution  of  a  deed  for  the  timber, 
and  the  other  half  June  1,  188!).  A  deed 
was  accordingly  executed  for  this  timber 
and  other  property  sold  to  the  company,  re- 
citing the  payment  of  one-half  the  purchase 
money,  which,  however,  was  not  paid.  The 
466  trees  seem  to  hare  been  the  property  of 
Pace,  and  to  have  been  standing  on  his  land. 
Suit  was  brought  for  the  unpaid  purcliase 
money  In  September,  1884.  The  answer  of 
the  company  admits  the  contract  and  the 
execution  of  a  deed  which  covered  the  466 
trees,  but  alleges  that  soon  after  the  execu- 
tion of  the  deed  the  company  ascertained 
tliere  was  dispute  over  the  title  to  the  Um- 
ber, which  was  claimed  by  the  Common- 
wealth Land  &  Lumber  Company,  and  that 
"it  declined  to  take  or  pay  for  said  timber 
under  said  deed,  which  was  agreed  to  and 
acquiesced  in  by  said  Middletoa  fc  Pace"; 
that  afterwards,  in  November,  1881,  the  onn- 
pany  made  a  new  contract  with  J.  H.  Mld- 
dleton, for  Middleton  &  Pace,  and  one  Hiram 
Cawood,  by  which  It  agreed  to  deed  back 
said  timber,  but  the  deed  was  afterwards 
waived  by  said  parties;  that  under  the  last 
contract  It  bought  of  J.  H.  Middleton  and 
Hiram  Cawood  from  three  to  fire  thousand 
poplar  and  asb  logs,  to  be  delivered  on  float- 
ing water,  at  the  agreed  price  of  70  cents 
for  22-inch  logs  and  upwards,  and  60  cents 

'Reported  by  Edward  W.  HInes,  Bsq.,  ol  the  Frank- 
tort  bar,  and  formerly  stats  raporter. 
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for  18  to  22-ljich  logs,  which  wb»  the  fair 
market  price  (or  such  timber,  and  which 
contract  contained  this  clause:  "This  contract 
la  to  cover  timber  deeded  by  James  H.  Mld- 
dleton  and  Calyln  Pace  to  second  party,  and 
mentioned  in  an  ag^reement  to  make  a  deed 
executed  by  second  party  under  this  date, 
and  also  all  the  timber  now  owned  and  con- 
trolled by  party  of  the  first  part  tributarx 
to  Gabe's  Branch;"  that  the  new  contract 
vras  Intended  to  and  did  abrogate  the  deed 
as  to  the  4S5  trees;  that  the  company  of- 
fered to  deed  back  to  appellants  the  46S 
trees,  but  Mlddleton  said  it  was  "no  use,  as 
they  would  go  on  and  put  In  the  timber  un- 
der aald  last-named  contract,  which  they 
did";  and  that  the  company  had  paid  for  the 
most  of  said  timber  at  the  prices  agreed  on 
In  the  second  contract  The  second  contract, 
which  was  filed  with  the  answer,  was  be- 
tween Hiram  Cawood  and  James  H.  ^liddle- 
ton,  of  the  first  part,  and  the  Kentucky  Lum- 
ber Company,  of  the  second  part,  and  not, 
•B  alleged  In  the  answer,  between  Middleton, 
for  himself  and  Pace,  and  Cawood.  By  an 
amended  answer  It  was  alleged  that  the  part- 
nership between  Middleton  and  Face  was  dis- 
solved In  1890,  and  Face  took  all  claims 
against  the  company  arising  out  of  the  trans- 
action concerning  the  455  trees,  and  that  nei- 
ther Middleton  nor  the  firm  of  Middleton  & 
Pace  had  any  interest  In  that  claim.  By  re- 
ply and  amended  replies  the  appellants  de- 
nied the  ofilrmatlve  averments  of  the  answer 
tn  regard  to  the  disputed  title  to  the  trees; 
denied  that  a  new  contract  was  made  by 
them,  or  by  Middleton  for  Middleton  &  Pace, 
by  which  the  company  agreed  to  deed  back 
said  timber,  or  that  any  such  deed  was 
waived  by  the  parties;  and  alleged  that  Mid- 
dletcm  and  Cawood  owned  a  large  amount  of 
timber  on  Gabe's  Branch  near  the  455  trees 
deeded  to  the  company  by  Middleton  & 
Pace,  and  that  the  company  offered  to  pay 
Cawood  and  Middleton  at  the  rate  set  out 
In  the  second  contract  for  delivering  on  float- 
ing water  the  timber  already  deeded  to  the 
company.  If  they  would  deliver  all  the  tim- 
ber they  owned  on  Gabe's  Branch  at  the 
same  price,  which  offer  was  accepted  by  Oa- 
wood  and  Middleton;  that  there  was  no  agree- 
ment that  Middleton  &  Pace  should  take  back 
the  45S  trees,  and  that  the  clause  quoted 
in  the  answer  was  fraudulently  Inserted  In 
tlie  written  contract  by  the  draftsman.  There 
was  also  a  doiial  of  the  averment  as  to 
the  dissolution  of  the  partnership  of  Middle- 
ton  &  Pace  and  the  taking  by  Pace  of  the 
(laims  against  the  company.  By  rejoinder 
the  company  denied  the  afflrmatlye  aver- 
ments of  the  reply  as  amended.  The  answer 
contained  a  plea  of  the  statute  of  limitations; 
to  which  a  reply  was  filed,  and  a  rejoinder 
to  the  reply.  No  question  in  regard  to  these 
pleadings,  however,  is  made  upon  this  ap- 
peal. The  first  trial  resulted  in  a  verdict  and 
Judgment  for  the  appellants.  Upon  appeal  to 
this  court  (Lumber  Co.  t.  Middleton,  41  8. 


W.  4Si  that  Judgmott  was  reversed  tor  »- 
ror  in  the  admission  of  evidence,  the  prlnr 
cipal  error  being  the  refusal  to  admit  what 
is  called  a  supplemental  contract  by  the  com- 
pany with  Cawood  and  Middleton,— being  ap- 
parently the  a^eement  referred  to  in  the 
danse  set  np  in  the  answer,— bearing  the  same 
date  with  the  second  contract,  by  which  sup- 
plementary contract  the  Kentucky  Lumber 
Company  agreed  to  convey  to  Middleton  and 
Cawood  the  455  trees  on  condition  that  Mid- 
dleton and  Cawood  should  cut  and  deliver 
all  the  timber  mentioned  In  the  new  contract 
at  as  early  a  date  as  possible.  This  supple- 
mentary agreement  appears  to  have  been 
signed  only  by  the  lumber  company.  Upon 
tlie  second  trial  there  was  a  distinct  conflict 
of  testimony  as  to  whether  this  supplemen- 
tary agreement  was  ever  seen  by  Middleton, 
Face,  or  Cawood  before  the  suit  was 
brought,  and  as  to  whetbw  the  new  contract, 
which  was  signed  with  the  firm  name  of 
Cawood  &  Middleton,— the  firm  name  being 
signed  by  Cawood,— was  intended  to  contain 
the  clause  set  oat  in  the  answer. 

The  lumber  company,  having  admitted  the 
original  contract  to  pay  for  the  trees,  and 
pleaded  the  new  contract  in  avoidance,  prop- 
erly took  the  burden  of  proof.  There  was 
evidence  tending  to  show  an  admission  Xiy 
Middleton  that  Pace  had  sold  out  his  interest 
in  the  firm  to  Cawood.  There  was  some  evi- 
dence which  t»ided  to  contradict  this,  but 
we  are  imable  to  find  any  issue  upon  this 
question  made  by  the  pleadings.  At  the  con- 
clusion of  the  testimony  the  lumber  company 
asked  a  peremptory  Instruction  to  find  for 
the  defendant  This  was  granted.  This  ac- 
tion by  the  court  seems  to  us  to  have  been 
eiToneous.  Some  of  the  questionB  argued 
in  the  briefs  are  not  fully  presented  by  the 
pleadings;  but,  as  there  was  a  conflict  of 
testimony  upon  the  issues  presented,  the  ai^ 
pellants  were  entitled  to  have  those  issues 
submitted  t»  the  jury,  by  proper  instructlcHiB, 
for  determination. 

For  tbe  reasons  given,  the  Judgment  Is  !•■ 
versed,  and  cause  remanded,  with  directions 
to  award  appellants  a  new  trial,  and  tor 
furtber  proceedings  consistent  berewltb. 


WILEY  et  aL  V.  BIRD  et  aL 
(Supreme  Court  of  Tennessee.    Nov.  19,  1901.) 

SUIT  BT  RBMAINDER-HBN— RIOHT  TO  POSSES- 
SION—CANCELLATION  OP  FRAUDULENT  TI- 
TLE—EQUTTABLB  REXilBF. 

Where  a  bill  by  infant  remainder-men  al- 
lefred  that  defendants  were  setting  up  invalid 
claims  to  the  land,  and  prayed  that  complain- 
ants be  declared  tbe  true  owners  of  the  land, 
and  that  all  claims  of  defendants  be  declared 
void  and  canceled,  it  was  not  necessary  to  dis- 
miss withont  prejudice  on  the  ground  that  the 
remainder-men's  right  to  recover  would  not  ac- 
crue until  the  determination  of  the  particular 
estnte,  but,  as  possession  was  not  the  only  re- 
lief sought,  comploinanta  were  entitled,  ea> 
proper  showing,  to  a  decree  fixing  their  tishtsT 
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Appeal  from  chancery  court,  Anderson 
comity;  H.  G.  Kyle,  Chancellor. 

BUI  by  E.  F.  Wiley  and  others  against  L. 
Bird  and  others.  From  a  decree  dismissing 
the  bill  without  prejudice,  both  parties  ap- 
peal.   Modified. 

Lucky,  Sanford  &  Fowler,  for  plaintiffs. 
O.  J.  Sawyer,  for  defendants. 

WILKES,  J.  The  original  bill  in  this 
cause  was  filed  against  Ia  Bird  et  al.,  among 
whom  was  Amos  CarrolL  The  only  contro- 
yersy  now  before  the  court  Is  between  com- 
plainants and  Amos  Carroll,  all  other  con- 
troversies being  eliminated.  The  controversy 
is  over  a  large  body  of  land,  consisting  of 
several  tracts.  The  chancellor  held  that,  as 
to  the  land  claimed  by  Amos  Carroll,  his  title 
had  been  perfected  by  adverse  possession, 
so  far  as  It  conflicted  with  the  title  of  com- 
plainants, and  the  bill  was  dismissed  as  to 
him.  The  court  of  chancery  appeals  affirmed 
the  decree  of  the  chancellor  upon  the  grounds 
that  the  conveyance  under  which  Amos  Car- 
roll held  was  not  a  forgery,  and  that  Amos 
Carroll  had  maintained  adverse  possession 
under  it  for  the  statutory  period  to  vest  title 
In  him,  and  the  boundaries  thus  acquired 
were  fixed  by  the  court  of  chancery  appeals. 
Upon  a  petition  to  rehear  the  court  of  chan- 
cery appeals  modified  .its  origtlnal  opinion 
as  to  the  interest  claimed  by  J.  H.  Vander- 
son  and  bis  children,  who  ovraed  an  undi- 
vided third  Interest  in  the  disputed  land. 
It  appears  that  J.  H.  Vanderson  is  tenant 
by  curtesy  of  this  Interest,  and  the  remainder 
Is  In  the  children.  The  court  of  chancery 
appeals  finds  as  against  the  children  the  ad- 
verse possession  commenced  in  1882,  and 
they  were  then  minors,  and  entitled  only  to 
a  remainder  after  the  termination  of  their 
father's  curtesy  estate,  and,  this  being  so, 
the  statute  of  limitations  had  not  run  against 
the  children  because  of  their  minwity,  and 
their  right  of  action  would  not  accrue  until 
the  termination  of  their  father's  life  estate. 
The  complainants  and  defendants  have  ap- 
pealed, and  both  assign  errors. 

As  to  the  errors  assigned  by  the  complain- 
ants, except  the  said  remainder-men,  it  is 
only  necessary  to  say  that  we  thlnlc  they  are 
precluded  by  the  finding  of  the  court  of.  chan- 
cery appeals  that  Amos  Carroll  had  held  the 
land  in  dispute  for  more  than  seven  years 
adversely,  and  hence  bis  title  to  the  land  thus 
held  could  not  be  disturbed.  As  to  the  said 
remainder-men,  the  court  of  chancery  appeals 
held  that,  while  they  were  not  barred,  be- 
cause thebr  right  of  action  had  not  accrued, 
still  their  suit  was  premature,  Inasmuch  as 
the  tenant  by  curtesy  was  still  alive,  and  the 
right  to  recovery  by  the  remainder-men  bad 
not  accrued.  Hence  the  suit  as  to  them  was 
dismissed,  but  without  prejudice,  and  they 
appealed  from  the  decree  of  dismissal,  and 
Amos  Carroll  appealed  from  so  much  of  the 
decree  as  dismissed  the  suit  without  preju- 


dice. The  court  of  chancery  appeals  pro- 
ceeded upon  the  idea  that  the  possession  as 
to  the  remainder-men  was  not  adverse  until 
the  life  estate  should  fall  in,  and  complain- 
ants, as  remainder-men,  could  not  maintain 
their  action  until  the  happening  of  that  event 
If  this  were  a  pure  ejectment  suit  alone  for 
the  Immediate  recovery  of  the  land  and  its 
possession,  the  decree  of  the  court  of  chan- 
cery appeals  might  be  proper,  but  the  scope 
and  prayer  of  the  bill  is  broader  than  that 
of  a  pure  ejectment  bill  for  present  posses- 
sion. The  bill  alleges,  among  other  things, 
that  the  various  defendants,  and  among  them 
Amos  Carroll,  are  setting  up  some  sort  of 
claims  to  the  land  which  are  not  valid,  and 
are  frauds  upon  the  rights  of  complainants, 
and  that  they  are  entitled  to  have  the  same 
canceled  and  declared  void.  The  rights  of 
the  remainder-men  are  set  out  in  full;  that 
is,  that  their  father  had  a  life  estate,  and 
they  were  entitled  in  remainder.  There  is  a 
specific  prayer  that  complainants  be  declared 
to  be  the  true  owners  of  the  land,  and  that 
all  claims  of  every  kind  and  character  which 
may  be  set  up  by  defendants,  and  each  of 
them,  be  declared  void  and  canceled.  We  are 
of  opinion  that  the  allegation  and  prayer 
of  the  bill  are  broad  enough  to  warrant  the 
court  in  declaring  the  right  of  the  remainder- 
men, and  setting  aside  the  claims  of  Amos 
Carroll  so  far  as  they  are  a  cloud  upon  their 
title.  Dodd  V.  Benthal,  4  Helsk.  608,  610; 
Anderson  Co.  ▼.  Hays,  99  Tenn.  543,  42  S.  W. 
206;  Weaver  v.  Davidson  Co.,  104  Tenn.  321, 
69  S.  W.  1105;  Aiken  v.  Suttle,  4  Lea,  109. 
The  decree  of  the  court  of  chancery  appeals 
Is  modified  to  the  extent  that  decree  will  be 
entered  here  fixing  the  rights  of  the  remain- 
der-men, Wm.  Henry  Vanderson  and  Eliza 
Belle,  or  Llda  Cheney,  to  a  one-third  interest 
in  remainder  in  the  lands  which  are  shown 
by  the  decree  to  have  been  adversely  held  by 
Amos  Carroll  as  to  the  other  complainants, 
and  the  claims  of  said  Amos  Carroll  as  to 
said  undivided  third  Interest  in  said  land  are 
extinguished  and  removed  as  a  cloud  upon 
the  title  in  remainder  of  said  Wm.  Henry 
Vanderson  and  Lida  Cheney.  The  costs  of 
the  cause  will  be  divided,  two-thirds  to  be 
taxed  to  complainants  except  said  Wm.  Hen- 
ry and  Lida,  who  will  pay  no  costs,  and  one- 
third  to  the  defendant 


HARDING  V.  COMMISSIONERS'  COURT 

OF  McLBNNAN  COUNTY. 

(Snpreme  Court  of  Texas.    Jan.  16,  1902.) 

LOCAL    OPTION— INJUNCTION— SPBCIAl.    IN- 
TERH5ST   OF   RELATOR. 

Where  the  petition  In  a  suit  to  enjoin  the 
commissioners'  conrt  from  declaring  a  local  op- 
tion election  valid,  on  the  ground  that  it  would 
interfere  with  petitioner's  business  as  retail  liq- 
uor dealer,  did  not  state  that  be  was  "legally" 
carrying  on  such  business,  he  was  not  entitled 
to  relief,  though  it  appeared  from  the  evidence 
that  he  was  legally  so  engaged. 
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Application  for  writ  of  error  to  court  of 
dTQ  ai^ieala  of  Third  aapreme  Judicial  dis- 
trict 

Suit  for  an  injunction  bj  B.  Harding 
against  the  commissioners'  court  of  McLen- 
nan county  to  restrain  respondent  from  de- 
claring a  local  option  election  Invalid.  A 
Judgment  denying  the  writ  was  affirmed  by 
the  court  <rf  civil  appeals  (66  S.  W.  66).  Ap- 
plication by  complainant  for  writ  of  error. 
Denied. 

EL  B.  Easterllng,  for  plaintiff  In  error. 

GAINES,  O.  J.  We  are  of  opinion  that  the 
writ  of  error  applied  for  in  this  case  should 
be  refused,  but  are  not  prepared  to  concur 
in  the  conclusion  uiHjn  which  the  court  of 
civil  appeals  rest  their  decision.  That  court 
decided  the  appeal  upon  the  agreed  facts 
ui>on  which  the  case  was  tried,  from  which 
it  appears  that  the  applicant  "was  legally 
carrying  on"  the  business  of  a  liquor  dealer 
In  the  district  in  which  the  election  was  held. 
Harding  v.  County  Commissioners,  65  S.  W. 
66.  But  the  allegation  in  the  petition  Is 
merely  "that  your  petitioner  is  engaged  In 
the  sale  of  beer  and  other  liquors  In  Axtell, 
Texas,  within  the  limits  of  said  described 
local  option  precinct,  and  in  said  school  dis- 
trict." etc.  There  Is  no  averment  that  he 
was  legally  so  engaged.  If  such  were  the 
fact.  It  should  have  been  alleged.  Unless  he 
was  a  licensed  dealer,  which  is  not  averred, 
and  which  we  are  not  at  liberty  to  assume, 
we  are  of  opinion  that  he  would  have  no 
inch  interest  in  the  question  agitated  by  his 
suit  as  would  liave  entitled  him  to  bring  the 
action.  Since  It  does  not  appear  that  the 
effect  of  declaring  that  the  election  had  car- 
ried in  favor  of  local  option  was  to  imperil 
any  pecuniary  right  of  the  applicant,  the 
question  as  to  him  is  merely  a  political  one, 
and  the  courts  agree  that  a  party  cannot  sue 
to  determine  a  controversy  of  such  a  char- 
acter. The  trial  court  decided  against  the 
applicant  on  the  ground  that  the  election 
was  valid,  and  the  court  of  civil  appeals  held 
that  he  was  not  entitled  to  sue,  although  a 
licensed  dealer.  Both  are  questions  of  much 
difficulty;  but  since  it  was  not  averred  that 
the  applicant  was  lawfully  engaged  in  the 
business  of  selling  liquors,  we  do  not  find  It 
necessary  to  decide  either  of  them.  The 
courts,  in  determining  a  case,  are  not  at  lib- 
erty to  consider  a  fact  appearing  In  evidence 
vhlcb  is  not  alleged  in  the  ideadlngs. 

The  application  tot  the  writ  of  error  is  re- 
fnsed. 


HOOBB  y.  BBLL,  Atty.  Gen. 
(Snpieme  Court  of  Texas.    Jan.  13,  1902.) 

&AILROAD   COMMISSION— PROSBCimONS  —  AO. 
THORITT  OF  ATTORNBT  OBNBRAIj- 
CONSTITDTIONAI,  LAW. 
1.  Rev.  St.  art  4579,  provides  that  the  rail- 
road commission  shall  report  all  violations  of  the 
bm  eonceming  railroads  to  the  attorney  gen- 


eral, or  other  officer  charged  with  the  enforce- 
ment of  the  laws,  and  request  him  to  institute 
proper  proceedings.  Article  4577  provides  that 
all  the  penalties  therein  provided  for  shall  be 
recovered,  and  suits  thereon  shall  be  brought 
in  the  name  of  the  state,  by  the  attorney  gen- 
eral, or  under  lus  direction.  Beld,  that  the  dis- 
trict attorney  for  the  county  in  which  such  suit 
is  brought  has  no  authority  to  appear  and  pros- 
ecute it,  except  by  request  of  the  commission, 
and  hence  is  not  entitled  to  the  fees  provided 
therefor. 

2.  Const,  art.  6,  I  21,  provided  that  county 
attorneys  shall  represent  the  state  in  all  cases 
in  the  district  and  inferior  courts  in  their  re- 
spective counties.  An  amendment  to  article  10, 
§  2,  provides  that  the  lenslature  shall  pass  laws 
to  regulate  railroad  tarine,  etc.,  and  enforce  the 
same  by  adequate  penalties,  and  may  provide 
and  establish  all  requisite  means  and  agencies 
invested  with  such  powers  as  may  be  deemed 
adequate  and  advisable.  B\eld,  that  the  legis- 
lature had  power  to  authorise  the  attorney  gen- 
eral to  institute  and  control  suits  in  the  dis- 
trict conrts  to  enforce  penalties  for  violation  of 
the  railroad  laws. 

Original  application  for  writ  of  mandamus, 
on  the  relation  of  Warren  W.  Moore,  against 
C.  K.  Bell,  attorney  general.    Writ  refused. 

Warren  W.  Moore,  In  pro.  per.  O.  K.  Bell, 
Atty.  Gen.,  and  T.  S.  Reese,  Asst  Atty.  Gen., 
for  respondent 

BROWN,  J.  Thl.1  Is  an  original  suit  In  this 
court  seeking  a  mandamus  against  the  re- 
spondent, C.  K.  Bell,  attorney  general  of  the 
state,  to  compel  him  to  pay  over  to  the  rela- 
tor certain  moneys  alleged  to  be  In  the  hands 
of  the  respondent  and  claimed  to  belong  to 
the  relator.  The  petition  alleges,  in  sub- 
stance, that  at  the  date  of  the  collections 
made  In  the  several  cases  therein  stated  the 
relator  was,  and  Is  now,  district  attorney 
for  the  Judicial  district  which  embraces  Trav- 
is county,  and  that  G.  E.  Bell  was  then,  and 
Is  now,  the  attorney  general  of  the  state  of 
Texas.  It  is  alleged  that  the  attorney  general 
of  the  state,  at  the  request  of.  the  railroad 
commission  of  Texas,  Instituted  a  number 
of  suits  in  the  district  court  of  Travis  coun- 
ty against  the  Texas  &  New  Orleans  Bail- 
road  Company  to  recover  of  that  corporation 
penalties  incurred  by  it  for  refusing  to  per- 
mit a  person  authorized  by  the  railroad  com- 
mission of  Texas  to  examine  its  books  and 
papers;  that  all  of  said  suits  were  consolidat- 
ed and  tried  as  one  case,  which  resulted  in  a 
Judgment  for  the  state  of  Texas  in  the  sum 
of  $2,600,  which  sum,  with  interest  to  the 
amount  of  $67.50,  was  collected  by  the  said 
attorney  general,  the  respondent  herein.  It 
Is  also  alleged  that  at  the  instance  of  the 
railroad  commission  of  Texas  the  attorney 
general  instituted  in  the  district  court  of 
Travis  county  a  suit  in  the  name  of  the 
state  of  Texas,  against  the  Houst<m,  East 
A  West  Texas  Railway  Company,  to  recover 
of  It  penalties  Incurred  by  the  corporation 
In  charging,  demanding,  and  collecting  from 
one  person  less  compensation  than  It  charged 
another  person  for  like  and  contemporaneous 
service:  that  said  suit  was  tried,  and  resulted, 
in  a  Judgment  in  favor  of  the  state  (tf  Texas- 
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for  tb«  Bom  o£  $1,600,  which  Judgment  the 
respondent,  the  attorney  general,  collected 
and  received  for  the  state  of  Texas.  Relator 
aQegpfl  that  he  was  district  attorney  for  the 
satd  district  during  the  pendency  of  the  said 
salts;  that  he  informed  the  attorney  general 
that  he  (the  relator),  as  district  attorney, 
claimed  the  right  exclaslvely  to  represent  the 
state  of  Texas  In  all  suits  pending  or  that 
might  hereafter  be  brought  by  the  state  of 
Texas  in  the  district  court  of  Travis  county, 
and  that  the  rriator  would  dalm  the  fees 
to  which  he  would  be  entitled  In  the  event  he 
represented  the  state  in  the  sold  proceedings, 
but  the  respondent  denied  the  right  of  the 
relator  to  represent  the  state  in  the  aforesaid 
suits,  and  insisted  that  be  (the  respondent^ 
had  the  right  as  attorney  general,  to  bring 
aad  prosecute  said  suits  in  the  name  of  the 
state  of  Texas,  but  he  Informed  relator  that 
after  he  had  collected  the  moneys  recovered 
from  tbe  said  defendants.  If  successful,  he 
(the  respondent)  would  reserve  In  his  hands 
said  fees  "until  the  right  of  tbe  relator  to  the 
same  could  be  ascertained  and  determined." 
It  is  also  alleged  that  tbe  attorney  geaeral 
has  paid  Into  the  treasury  of  the  state  all 
of  the  said  moneys,  except  the  sum  of  $586.- 
75,  which  be  Is  boldSng  to  awatt  tbe  Jeter- 
minatlon  of  tbe  rights  of  the  relator  therein. 
It  Is  alleged  that  the  relator,  as  district  at- 
torney, was  entitled  to  the  sum  of  $586.75, 
which  Is  In  the  hands  of  the  attorney  gen- 
eral; that  be  Is  entitled  to  $60  for  each  pen- 
alty recovered,  and  10  per  cent,  of  tbe  re- 
Bialnder  of  the  amount  collected,  making  the 
8un»  so  reseiTed  by  the  respondent  The  re^ 
lator  alleges  that  he  did  not  make  a  motion 
In  the  district  court  of  Travis  county  to  be 
allowed  to  take  charge  of  tbe  litigation  In  the 
cases  mentioned,  because  respondent  agreed 
that  he  would  waive  the  failure  of  the  relator 
to  make  such  motion,  and  have  the  right 
of  tbe  relator  to  the  fees  herein  claimed  de- 
termined. It  is  prayed  that  the  court  shall 
adjudge  a  writ  ot  mandamus  against  the  at- 
torney general,  O.  K.  Bell,  requiring  him  to 
pay  over  to  the  relator  the  said  sum,  $586.75, 
and  for  proper  and  equitable  relief.  Tbe  re- 
spondent C.  K.  Bell,  attorney  general,  filed 
a  general  demurrer  to  this  petition,  upon 
which  this  case  was  submitted. 

In  1800  tbe  people  of  Texas  adopted  the 
following  amendment  to  section  2,  art  10, 
of  the  constitution:  "RaUroads  heretofore 
constructed  or  which  may  hereafter  be  con- 
structed In  this  state  are  hereby  declared 
public  highways  and  railroad  companies  com- 
mon carriers.  Tbe  legislature  shall  pass 
laws  to  regulate  railroad  freight  and  passen- 
ger tarUfs,  to  correct  abuses,  and  prevent 
unjust  discrimination  and  extortion  in  the 
Mtes  of  freight  and  passenger  tariffs  on  the 
different  railroads  in  this  state,  and  enforce 
*he  same  by  adequate  penalties,  and  to  the 
further  accomplishment  of  these  objects  and 
purposes,  may  provide  and  establisb  all  req- 
uisite means  and  agencies  invested  with  such 


powers  as  may  be  deemed  adequate  and  ad- 
visable." The  legislature  which  assembled 
In  1891  enacted  what  Is  known  as  the  "Rail- 
road Commission  Law,"  which  appears  In  the 
Revised  Statutes  of  1805  as  chapter  13,  tit 
04.  By  that  law  the  raUioad  commission 
was  created,  and  invested  with  very  large 
powers  and  extensive  control  over  tbe  opera- 
tion of  railroads  in  Texas.  To  carry  Into  ef- 
fect the  amendment  to  the  constitution,  and 
to  enable  the  railroad  commission  to  enforce 
the  laws  enacted  "to  correct  abuses  and  pre- 
vent unjust  discrimination  and  extortion," 
the  following  articles  of  the  Revised  Statutes 
were  embraced  as  a  part  of  tbe  commission 
law: 

"Art  4568.  Any  person,  firm,  corporation 
or  association,  or  any  mercantile,  agricultural 
or  manufacturing  association,  or  any  body 
politic  or  municipal  organization  complaining 
of  anything  done  or  omitted  to  be  done  by 
any  railroad  subject  hereto.  In  violation  oC 
any  law  of  this  state  or  the  provisions  of  this 
chapter  for  which  penalty  is  provided,  may 
apply  to  said  commission  in  such  manner  and 
under  such  rules  as  the  commission  may  pre- 
scribe, whereupon,  if  there  shall  appear  to 
the  commission  to  be  any  reasonable  grounds 
for  Investigating  such  complaint  it  shall  give 
at  least  five  days'  notice  to  such  railroad 
of  such  charge  and  complaint  and  call  upon 
said  road  to  answer  the  same  at  a  time  and 
place  to  be  specified  by  the  commission.  The 
commission  shall  Investigate  and  determine 
such  complaint  under  such  rules  and  modes 
of  procedure  as  it  may  adopt  If  the  com- 
mission finds  that  there  has  been  a  violation, 
it  shall  determine  If  the  same  was  willful; 
if  It  finds  that  such  violation  was  not  wlll- 
tul.  It  may  call  upon  said  road  to  satisfy  the 
damage  done  to  tbe  complainant  thereby, 
stating  the  amount  of  such  damage,  and  to 
pay  the  cost  of  such  investigation;  and  if 
the  said  railroad  shall  do  so  within  the  time 
specified  by  the  commission,  there  shall  be 
no  prosecution  by  the  state;  but  If  said  rail- 
road shall  not  pay  said  damage  and  cost 
within  the  time  specified  by  said  commission, 
or  if  the  commission  finds  such  violation 
to  be  willful,  it  shall  Institute  proceedings 
to  recover  the  penalty  for  such  violation  and 
the  cost  of  such  investigation,"  etc. 

"Art  4579.  It  is  hereby  made  the  duty  of 
such  railroad  commission  to  see  that  the  pro- 
visions of  this  chapter  and  all  laws  of  this 
state  concerning  railroads  are  enforced  and 
obeyed,  and  tliat  violations  thereof  are 
promptly  prosecuted,  and  penalties  due  the 
state  therefor  recovered  and  collected.  And 
said  commission  shall  report  ail  such  viola- 
tions, with  the  facts  In  their  possession,  to 
the  attorney  general  or  other  oflBcer  charged 
with  the  enforcement  of  the  laws,  and  re- 
quest him  to  Institute  the  proper  proceedings; 
and  all  suits  between  the  state  and  any  rail- 
road shall  have  precedence  In  all  courts  over 
all  suits  pending  therein." 

By  the  foregoing  articles  tbe  railroad  com- 
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mlaslon  vaa  empowered  to  Investigate  an 
chargea  which  miglit  be  made  against  rail- 
road companies  for  the  violation  of  any  of 
the  proYlalons  of  that  law,  and  was  empow- 
ered (1)  to  determine  whether  there  had  been 
a  Tiolatlon  or  not;  (2)  whether  the  violation 
was  willful  or  not;  (3)  If  not  willful,  to  pre- 
scribe terms  upon  which  the  railroad  com- 
pany coold  settle  with  the  Injured  party, 
which,  if  complied  with,  would  prevent  suit 
for  the  recovery  of  the  penalty;  (4)  If  the 
terms  should  not  be  complied  with,  or  If  the 
violation  was  wUlfoI,  it  would  be  the  duty 
of  the  railroad  commission  to  institute  pro- 
ceedings to  recover  the  penalties,  by  report- 
ing the  facts  "to  the  attorney  general  or 
other  ofDcer  charged  with  tbe  enforcement 
of  the  law,"  and  requesting  him  to  Institute 
proceedings  thereon.  The  jwwers  conferred 
are  largely  discretionary.  They  embrace 
eveT7  phase  of  the  proceedings  preliminary 
to  the  filing  of  a  salt  to  enforce  obedience  to 
the  law,  and  there  Is  no  law  by  which  any 
offlcer  or  department  of  the  government  may 
histltate  a  suit  for  those  purposes,  except 
apoa  the  recommendation  of  the  railroad 
commission.  It  Is  manifest  that  powers  so 
bioad  and  comprehensive  operate  to  exclude 
any  other  officer  from  interfering  with  the 
enforcement  of  the  railroad  CMnmission  law. 
The  question  arises,  had  the  relator  a  right 
to  appear  in  or  to  control  the  conduct  and 
management  of  the  cases  against  the  two 
railroad  companies  for  penalties?  The  fol- 
lowtog  article  of  the  Revised  Statutes  defi- 
nitely answers  the  question:  "Art  4577.  AU 
of  the  penalties  herein  provided,  except  as 
provided  in  article  4575,  shall  be  recovered 
and  suits  thereon  shall  be  toought  in  the 
name  of  the  state  of  Texas  In  the  proper 
court  having  jurisdiction  thereof  In  Travis 
county  or  In  any  county  to  or  through  which 
such  railroad  may  run,  by  the  attorney  gen- 
eral or  under  his  direction;  and  the  attorney 
bringing  snch  suit  shall  receive  a  fee  of 
flfty  dollars  for  each  penalty  recovered  and 
collected  t^  him,  and  ten  per  cent  of  the 
amount  collected,  to  be  paid  by  the  state," 
etc  That  language.  In  connection  with  arti- 
de  45T9,  shows  the  intention  of  the  legis- 
lature to  make  the  chief  law  offlcer  of  the 
state  the  representative  of  the  state's  in- 
terests In  all  SDdi  prosecutions,  and  to  place 
them  strictly  under  his  direction.  The  lan- 
guage, "aU  of  the  penalties  herein  provided 
for  •  •  •  shall  be  recovered  and  suits 
thereon  shall  be  brought  in  the  name  of  the 
Mate  of  Texas  by  the  attorney  general  or 
under  his  direction,"  is  mandatory  in  form, 
and  strongly  indicates  the  Intention  of  the 
leglslatore  to  limit  the  prosecution  and  con- 
trol of  such  cases  to  the  attorney  general. 
We  therefore  conclude  that  by  the  terms  of 
the  law  the  Institution,  prosecution,  and 
managemoit  of  all  suits  for  penalties  against 
rslhoads  for  the  violation  of  the  provisions 
of  that  law  were  committed  exclusively  to 
the  coamlaeion  uid  to  the  attorney  gemeral. 


and  that  the  relator  had  no  authority  to  In- 
stitute a  suit  of  the  class  in  question,  nor  to 
appear  in  and  prosecute  It  except  by  request 
of  the  railroad  commission. 

It  is  claimed  by  the  relator  that  the  lan- 
guage, "and  said  commission  shall  report  all 
such  violations  and  the  facts  in  their  pos- 
sessdon  to  the  attorney  general  or  other  offl- 
cer charged  with  the  enforcement  of  the 
laws,"  must  be  construed  to  mean  that  they 
should  report  to  the  attorney  general  the 
violations  of  laws  which  he  had  the  right  rai- 
der the  constitution  to  prosecnto,  and  to  the 
county  attorneys  or  district  attorneys  the 
classes  of  cases  which  fell  within  their  con- 
stitutional power.  Article  4577  negatives 
any  such  Intention  on  the  part  of  the  legis- 
lature, for  It  directly  provides  that  the  at- 
torney general  shall  tn-ing  suits  for  all  pen- 
alties arising  under  that  chapter;  and  the 
language,  "or  under  hia  direction,"  strongly 
supports  the  view  that  the  phrase,  "or  other 
offlcer  charged  with  the  enforcement  of  the 
law,"  referred  to  the  violations  of  other  laws 
of  the  state  that  the  commission  is  diarged 
to  enforce,  and  for  breach  of  which  the  dis- 
trict or  county  attorney  might  sue.  No  other 
officer  is  charged  with  the  enforcement  of 
the  commission  law.  In  any  event  the  re- 
lator had  no  authority  to  Institute  the  suits 
or  to  prosecute  them,— not  tiavlng  been  re- 
quested to  do  so,— and  has  no  cause  of  action. 
It  18  not  necessary  for  us  to  decide  whether 
the  railroad  commission  might  commit  the 
prosecution  of  such  cases  to  the  county  or 
district  attorney,  and  we  do  not  pass  upon 
that  question. 

Relator  Insists  that  by  virtue  of  section  21, 
art  6,  of  the  constitution,  and  the  laws  made 
In  pmrsuance  thereof,  be  was  entitled  to  con- 
trol the  two  suits  named  In  his  petition,  and 
that  so  far  as  the  commiasion  law  Interferes 
with  that  right  It  contravenes  the  following 
portion  of  that  section  of  the  constitution: 
"The  county  attorneys  shall  represent  the 
state  In  all  cases  In  the  district  and  Inferior 
courts  in  their  respective  counties;  but  if 
any  county  shall  be  Included  In  a  district  in 
which  there  shall  be  a  district  attorney,  tte 
respective  duties  of  district  attorneys  and 
county  attorneys  shall,  in  such  counties,  be 
regulated  by  the  legislature.  The  legislature 
may  provide  for  the  election  at  district  at- 
torneys in  such  districts  as  may  be  deemed 
necessary  and  make  provision  for  the  com- 
pensation of  district  attorneys  and  county 
attorneys."  In  support  of  hia  contention,  re- 
lator cites  the  case  of  State  v.  Moore,  67  Tex. 
307.  In  that  case,  however,  the  court  said: 
"These  two  sections,  taken  together,  render 
It  evident  that  it  was  not  Intended  to  confer 
upon  county  attorneys  the  power,  or  to  Im- 
pose upon  them  the  duty,  of  representing  the 
stete  In  all  suits  In  the  district  and  Inferior 
courts."  County  and  district  attorneys  have 
no  authority  to  bring  actions  of  quo  war- 
ranto and  the  like.  State  v.  Paris  Ry.  Co.. 
66  Tex.  80;   Same  r.  International  4k  O.  M.C 
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Ry.  Co.,  88  Tex.  562,  35  S.  W.  106T.  In  the 
case  of  State  y.  Moore,  before  cited,  the  su- 
preme court  held  that  the  legislature  had  no 
power  to  take  from  an  officer  authority  vest- 
ed In  him  by  the  constitution,  and  confer  It 
upon  a  different  offico-,  because  not  author- 
ized by  the  constitution;  but  in  that  connec- 
tion Judge  Stayton  used  this  language: 
"That  the  constitution  might  empower  the 
legislature  to  withdraw  power  from  the 
hands  in  which  the  constitution  placed  it, 
and  confer  the  same  upon  another  officer  or 
tribunal,  cannot  be  doubted."  The  amend- 
ment to  section  2,  art  10,  of  the  constitu- 
tion, before  quoted,  was  adopted  when  sec- 
tion 21,  art  B,  was  in  force,  and  had  been 
construed  in  the  case  of  State  y.  Moore;  and 
if  there  be  any  conflict  between  the  provi- 
sions of  the  two  sections  of  the  constitution, 
we  think  that  it  ought  to  be  held  that  the 
people  intended,  by  adc^tlng  the  amendment 
to  modify  the  existing  provision  of  the  con- 
stitution upon  the  subject  We  are  of  opin- 
ion that  the  amendment  to  section  2,  art 
10,  of  the  constitution,  empowers  the  legis- 
lature, whenever  it  might  be  deemed  neces- 
sary, to  confer  upon  the  agencies  created  by 
it  for  the  pnrposes  named  powers  which 
were,  before  its  adoption,  vested  hi  other 
officers  by  the  constitution.  All  of  the  pow- 
ers of  government  were  then  distributed  to 
different  departments,  and  a  new  department 
or  agency  could  be  created  only  by  drawing 
upon  existing  departments.  It  would  be  diffi- 
cult to  frame  a  sentence  which  would  give 
more  unlimited  power  over  a  particular  sub- 
ject than  is  expressed  in  this  language:  "The 
leglslatiu'e  shall  pass  laws  to  regulate  rail- 
road freight  and  passenger  tariffs,  to  correct 
abuses  and  prevent  unjust  discrimination  and 
extortion  in  the  rates  of  freight  and  passen- 
ger tariffs  on  the  different  railroads  of  this 
state  and  enforce  the  same  by  adequate  pen- 
alties, and  to  the  further  accomplishment  of 
these  objects  and  purposes,  may  provide  and 
establish  all  requisite  means  and  agencies  in- 
vested with  such  powers  as  may  be  deemed 
adequate  and  advisable."  The  people,  in  the 
exercise  of  their  sovereign  power,  have  seen 
fit  to  commit  to  the  legislature  the  decision 
aa  to  what  means  and  agencies  may  be  "ade- 
quate and  advisable"  for  the  control  of  rail- 
road corporations,  and  the  correction  and 
prevention  of  the  evils  named  In  the  consti- 
tutional amendment  The  discretion  which 
Is  thus  placed  In  the  legislature  is  beyond 
Judicial  control,  so  long  as  the  law  is  con- 
fined to  the  subject-matter  and  the  purposes 
for  which  the  constitution  authorized  It  to 
be  enacted.  It  cannot  be  contended  that  the 
creation  of  the  railroad  commission,  with  the 
power  of  Investigation  and  the  dfa*ectlon  of 
suits,  is  not  an  agency  or  means  employed 
for  the  purposes  named  In  the  constltutionaJ 
amendment;  and  we  think  that  there  Is  aa 
Uttle  doubt  that  the  services  of  an  attorney 
In  prosecuting  cases  for  the  recovery  of  pen- 
alties la  as  much  a  means  or  agency  In  the 


correction  of  the  abuses  and  enforcement  of 
the  laws  aa  the  commission  itself. 

We  are  of  opinion  that  the  law  which  au- 
thorizes the  attorney  general  to  institute  and 
control  such  suits  as  those  named  In  the  re- 
lator's petition  is  constitutional,  and  a  valid 
exercise  of  the  discretionary  power  vested 
in  the  legislature,  and  that  the  relator  had  no 
right  either  to  Institute  the  suit  or  to  claim 
a  participation  in  or  control  of  it  after  It  was 
instituted;  and  the  writ  of  mandamus  la 
therefore  refused. 


BLLIS  COUNTY  ▼.  THOMPSON, 
(Supreme  Court  of  Texas.    Jan.  9,  1S02.) 

COUNTIBa-COUNTT    CLBRK-SAIiAHT— FBBS- 

COLLEMTION— PBRCENTAOB-DKPU- 

TIBS'   SALARY. 

1.  Under  Saylea'  Civ.  St.  art.  2495f ,  providing 
that  where  fees  are  due  a  county,  and  not  col- 
lected during  the  fiscal  year  when  they  became 
due,  they  soeNI  be  collected  by  the  officer  to 
whose  office  the  fees  accrued,  who  shall  be 
entitled  to  10  per  cent,  of  the  fees  so  collected, 
a  comity  clerk  has  no  right  to  collect  delinquent 
fees  after  the  expiration  of  his  term  of  office, 
he  having  then  ceased  to  he  "the  officer  to 
whose  office  the  fees  accrued." 

2.  Saylee'  Civ.  St  art  2495g,  providing  that 
the  fees  allowed  by  law  to  district  and  oonnty 
clerks,  county  attorneys,  and  tax  collectors  in 
suits  to  collect  taxes  shall  be  in  addition  to  their 
salaries,  and  article  2495k,  excepting  certain 
fees  of  the  sheriff  from  the  operation  of  the 
law  requiring  county  officers  to  account  for  all 
fees  received  by  them,  are  such  definite  excep- 
tions as  to  Indicate  that  all  fees  not  speciScally 
mentioned  as  excepted  mast  t>e  accounted  for, 
BO  that  nnder  article  2495c,  prescribhig  the  max- 
imum amount  of  "fees  of  all  kinds"  that  may 
be  retained  by  connty  officers,  a  county  clerk 
is  not  entitled,  in  addition  to  the  maximum 
amount  to  retain  commiBsions  on  fines  collected 
1>T  him,  such  commissions  l>eing  Included  in 
"fees  of  aU  kinds." 

3.  In  Laws  Sp.  Sess.  1897,  p.  8,  f  10,  provid- 
ing that  in  certain  counties  the  connty  clerk 
may  retain  $2,500,  and  in  addition  thereto  one- 
fourth  of  "the  excess  of"  all  fees  collected  by 
him,  the  phrase  "the  excess  of"  was  added  to 
supply  an  omission  in,  and  not  to  change  the 
effect  of,  the  original  act  providing  that  a  coun- 
ty clerk  shall  be  entitled  to  retain  $2,500,  and 
in  addition  thereto  one-fourth  of  all  fees  collect- 
ed by  him;  and  hence  under  the  original  act  a 
clerk  ia  not  entitled  to  one-fourth  of  all  the  fees 
collected,  but  only  to  one-fonrth  of  the  excess 
after  deducting  the  $2,500. 

4.  Under  Laws  Sp.  Sess.  1897,  p.  8,  i  12,  pro- 
viding that  the  county  judge  may  authorise  the 
appointment  of  deputy  county  officers,  fixing 
tbeir  compensation  to  be  paid  out  of  the  fees  of 
the  olfice,  and  not  included  in  fixing  the  max- 
imum salary  of  the  clerk,  and  Soyles'  Civ.  St 
art.  2495c,  providing  that  county  clerks  may 
retain  $2,500,  and  in  addition  thereto  one-fourto 
of  the  excess  of  all  fees  collected  by  them,  a 
county  clerk  is  not  entitled  to  one-fourth  of  all 
fees  remaining  after  deducting  his  own  salary, 
but  only  to  one-fourth  of  the  amount  remaining 
after  deducting  the  salaries  of  himself  and  his 
deputies. 

On  motion  for  rehearing.    Granted,  and 
Judgment  reversed. 
For  former  opinion,  see  64  S.  W.  927. 

Jack  Beall  and  T.  B.  Williams,  for  plain- 
tiff in  error.    Templeton  &  Harding    and 
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FInley,  Btberldge  ft  Knight,  for  defendant  In 
error. 

BBDWM,  J.  Tlie  eamestnees  Trhldi  char- 
acterizes the  presentation  of  this  motion 
calls  for  notice  by  this  court  of  the  most 
Important  objections  against  the  construc- 
tion we  have  given  to  the  statute  In  ques- 
tion. By  Inadvertence  the  sum  of  $167.50, 
collected  by  the  successor  of  Thompson  of 
the  delinquent  fees  reported  by  the  defend- 
ant, -was  charged  against  him  in  our  state- 
ment of  the  account.  This  will  be  correct- 
ed. 

Thompson  collected  $239JS6  after  he  went 
out  of  ofBce,  and  claims  that  he  Is  entitled 
to  10  per  cent  of  that  amount  Article 
2495f,  Sayles'  Civ.  St,  provides:  "All  fees 
due  and  not  collected  as  shown  In  the  re- 
port required  by  article  2405d,  shall  be  col- 
lected  by  the  officer  to  whose  office  the  fees 
accrued,  and  out  of  such  part  of  delinquent 
fees  as  may  be  due  to  the  county,  the  offi- 
cer making  such  collection  shall  be  entitled 
to  ten  per  cent  of  the  amount  collected  by 
him."  Thompson  had  ceased  to  be  the  "of- 
ficer to  whose  office  the  fees  accrued,"  and 
had  no  authority  to  collect  the  money  after 
he  went  out  of  office.  That  duty  devolved 
upon  bis  successor,  and  the  defendant  la 
not  entitled  to  10  per  cent  of  the  money 
which  be  voluntarily  collected. 

The  defendant  In  error  contends  that  the 
sum  of  $190.55,  commission  on  fees  collect- 
ed by  him,  should  not  be  charged  as  fees  to 
be  accoonted  for.  Article  2495c,  Sayles'  Civ. 
St,  reads  thus:  "The  maximum  amount  of 
fees  of  all  kinds  that  may  be  retained  by  any 
offico'  mentioned  In  this  article  as  com];>enBa- 
tlon  for  services  shall  be  as  follows."  The 
phrase  "fees  of  all  kinds"  embraces  every 
kind  of  compensation  allowed  by  law  to  a 
clerk  of  the  county  court  unless  excepted  by 
some  provision  of  the  statute.  Article  2495g, 
Id.,  reads  as  follows:  "It  Is  not  Intended  by 
this  act  that  the  commissioners'  court  shall 
be  d^Mured  from  allowing  compensatlcm  for 
ex-officio  services  to  county  officials  not  to 
be  Included  in  estimating  the  maximum  pro- 
vided for  in  this  act  when  in  their  Judg- 
ment such  compensation  is  necessary:  txo- 
vlded,  such  compensation  for  ex-officlo  serv- 
ices sliall  not  exceed  the  amounts  now  al- 
lowed under  the  law  for  ex-offlcio  services; 
provided,  farther,  the  fees  allowed  by  law 
to  district  and  county  clerks,  county  attoi^ 
neys  and  tax  ccdlectors  in  suits  to  collect 
taxes  shall  be  in  addition  to  the  maximum 
salaries  fixed  by  this  act."  Article  2495k, 
Id.,  ^cepts  certain  fees  of  sherlfTs  from  the 
operation  of  the  law.  The  exceptions  are 
so  definite  that  by  Implication  all  fees  not 
mentioned  in  the  exceptions  are  excluded 
therefrom,  and  thereby  included  within  the 
requirements  of  the  act 

Counsel  claim  that  the  court  failed  to  give 
proper  eflTect  to  the  amendment  made  by 
the  legislature  to  section  10  of  the  act  In 
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question  (I^aws  Sp.  Sess.  1897,  p.  8).  1%9 
language  of  the  original  section  potinent  to 
the  questions  Is  as  follows:  "The  maximum 
amount  of  fees  of  all  kinds  that  may  be 
retained  by  any  officer  mentioned  in  this 
section  shall  be  as  follows:  •  •  •  In 
counties  In  which  there  were  cast  at  the 
last  presidential  election  7,600  votes,  the 
county  clerk,  an  amount  not  to  exceed  |2,500, 
*  *  *  and  in  addition  thereto,  one-fourth 
of  the  fees  collected  by  him."  Defendant's 
counsel  assert  that  this  language  means 
that  the  clerk  should  first  retain  one-fourth 
of  all  fees,  and  then  apply  the  vhree-fourths 
until  he  ■  had  received  $2,600;  but  by  the 
terms  of  the  original  section  the  fees  might 
have  been  retained  to  the  amount  of  $2,600, 
and  then  one-fourth  of  all  fees  collected 
might  have  been  added  "thereto,"— that  Is, 
to  the  $2,500  retained.  The  fallacy  of  de- 
fendant's construction  is  made  manifest  by 
the  statement  of  the  proposition.  But  the 
amendment  introduces  into  the  section  the 
words  "the  excess  of,"  equivalent  to  "sur- 
plus," which  Is  defined  by  Bouvler  thus: 
"That  which  Is  left  from  a  fund  which  has 
been  appropriated  for  a  particular  purpose; 
the  overplus;  the  residue."  Insurance  Co. 
V.  Parker,  84  N.  J.  Law,  479;  People  v. 
Board  of  Com'rs,  76  N.  T.  74,  The  fees 
constitute  a  fund  devoted  to  the  payment 
of  the  expenses  of  the  office,  and  to  ascer- 
tain the  "excess"  or  "surplus"  every  Item 
of  expense  mentioned  In  the  act  must  be  de- 
ducted. The  effect  of  the  amendment  was 
not  favorable  to  defendant's  position,  but 
we  believe  that  the  words  "the  excess  of 
were  omitted  by  mistake  In  the  original  act 
and  that  the  Intention  was  simply  to  cure 
the  mistake.  We  have  considered  It  as  If 
In  the  original  section  10. 

Counsel  for  Thompson  urge  npon  the  con- 
sideration of  this  court  the  twelfth  section 
of  the  act  of  1897,  which,  applied  to  the 
facts,  is.  In  substance,  that  when  defendant 
in  error  desired  aid  in  his  office  he  was  au- 
thorized to  present  an  application  to  the 
county  Judge  of  Bills  county  for  authority 
to  appoint  deputies,  acc(Hnpanied  by  affida- 
vit "that  they  were  necessary  for  the  QD- 
ciency  of  the  public  service,"  and  at  the  in- 
stance of  the  county  Judge  to  make  "a  state- 
ment showing  the  need  of  such  deputies." 
The  county  Judge  might  authorize  the  ap- 
pointment of  such  number  "as,  In  his  opin- 
ion, was  necessary  for  the  efficient  perform- 
ance of  the  duties  of  said  officer,"  fixing  the 
compensation  "to  be  paid  out  of  the  fees  of 
the  oSlce,"  and  not  to  be  "Included  In  es- 
timating the  maximum  salary"  of  the  clerk. 
Before  the  enactment  of  that  law,  county 
clerks  determined  tor  themselves  the  ques- 
tion of  employing  deputies,  and  made  con- 
tracts for  their  compensation,  being  per- 
sonally liable  therefor.  But  the  state  now 
determines  the  necessity  for  deputies,  their 
number  and  compensation,  and  their  salaries 
are  payable  out  of  the  fees.    The  clerk  Is 
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not  personally  liable  further  than  to  receive 
the  fees  and  pay  over  the  money  to  the  dep- 
utlee.  Out  of  abundant  caution,  however, 
the  provision  that  the  compensation  of  dep- 
uties Bhooid  not  be  Included  in  estimating 
the  maximum  salaries— that  is,  not  Included 
in  the  $2,500— was  Inserted  to  make  sure 
that  the  salaries  of  the  deputies  should  not 
be  a  charge  upon  the  clerlL  If,  however, 
)We  are  mistaken,  fbea  the  language  must 
mean  that,  before  the  "one-fourth  of  the  ex- 
cess" Is  estimated,  the  maximum  salary  of 
the  officer  and  the  amount  paid  to  deputies 
shall  be  deducted,  leaving  the  ^uiess  con- 
templated by  the  statute.  The  amount  paid 
to  deputies  having  been  deducted  would  not 
be  included  in  estimating  the  'inaximum  sal- 
ary," whether  it  be  the  fixed  sum  or  Includes 
the  one-fourth  of  the  excess.  The  word  "es- 
timating" means  the  act  of  ascertaining  the 
salary,  In  which  the  compenaatlcm  for  depu- 
ties must  not  be  included;  that  Is,  must  be 
deducted  before  the  estimate  is  made. 
Learned  cooBsel  faiU  to  show  how  the 
amount  allowed  for  deputies  is  excluded 
from  the  estimate  of  the  maximum  salary, 
according  to  their  interpretation.  Let  us  try 
the  position  by  a  8tatem«it.  The  wliole 
amount  of  fees  collected,  after  deducting 
9167.50,  is  97,180.74.  The  $2,600  is  fixed; 
therefore  not  to  be  estimated.  And  we  sub- 
tract that  sum,  leaving  94,680.74,  which  in- 
cludes 94451.59  paid  dq>uties.  The  on»- 
fourth  of  the  excess  is  to  be  ascertained,  but 
It  cannot  be  computed  on  94,680.74,  iMcause 
that  would  include  the  pay  of  deputies  "in 
estimating"  the  one-fourth;  hence  we  must 
deduct  94,15LS8  in  order  to  exclade  It  fnMn 
the  estimate,  which  would  leave  9529.15,  the 
excess  of  which  one-fourth  is  to  be  taken. 
The  purposes  for  which  the  law  was  enact- 
ed is  a  matter  of  prime  importance  in  antir- 
ing  at  a  correct  Interpretation  of  its  tenss. 
If  it  were  'true,  as  dalmed,  that  the  object 
of  the  legislature  in  enacting  the  law  was  to 
enlarge  the  rights  of  the  officers  named,  it 
should  be  construed  so  as  to  accomplish  the 
legislative  intent;  and  our  conclusion  would 
not  be  correct,  because  it  is  not  reached 
from  that  view  point.  Before  the  enact- 
ment of  that  statute  the  officera  received 
and  appropriated  to  th^  own  use  all  fees 
derived  from  the  performance  of  their  offi- 
cial duties,  and  their  interests  would  have 
been  best  served  by  leaving  the  law  as  it 
was,  as  was  done  with  counties  having  a 
'  population  of  15,000  or  less.  Where  the  fees 
do  not  amount  to  the  maximum  fixed  for 
'the  officer,  he  gets  no  more  than  the  fees 
yield;  if  they  exceed  the  maximum  allow- 
ed, the  officer  must  account  for  the  excess, 
limiting  the  existing  rights  of  officials  in 
the  fees,  instead  of  enlarging  them.  The 
legislature  undsiiook  to  regulate  this  mat- 
ter so  as  to  give  to  each  officer,  out  of  the 
fees  collected  by  htm,  a  reasonable  com- 
pensation for  the  services  rendered,  to  make 
the  offices  self-sustaining,  and  to  apply  the 


excess  of  fees  to  public  nse.  To  accomplish 
this  end,  the  business  of  the  offices  named 
is  placed  strictly  on  the  basis  of  a  public 
service,  and  the  fees  are  treated  as  a  part 
of  the  public  revenue  to  be  received  by  the 
officer  and  accounted  for  as  directed.  So 
marked  is  this  feature  of  the  law  that  the 
(^cer  cannot  remit  a  fee.  The  provision 
for  appointing  deputies  was  made  to  pro- 
vide for  the  contingency  ttiat  the  duties 
ml^t  be  greater  than  the  officer  could  per- 
form, and  is  based  upon  the  inability  of  the 
offiioer  to  do  the  work,  and  that  the  fees 
would  be  sufficient  to  pay  the  deputies,  and 
the  number  to  t>e  appointed  would  lie  reg- 
ulated by  the  work  to  be  done  and  the  prob- 
able yield  of  the  fees.  Placing  the  auOiorlty 
to  determine  the  number  and  pay  of  depu- 
ties with  the  county  Judge  guards  the  fund 
against  extravagance,  while  the  deputies  are 
protected  against  exactions  of  the  iHrlncipai 
officer  by  prohibiting  iilm,  under  severe  pen- 
alties, to  retain  any  imrt  of  the  amount  al- 
lowed them,  or  to  pay  to  them  less  than 
the  salary  fljaed  hj  the  county  Judge.  Sec- 
tion 14,  p.  11,  I«ws  Sp.  Bess.  1897.  Wbeth- 
er  it  he  a  wise  or  foolish  policy,  the  legis- 
lature has  clearly  emancipated  the  deputies 
as  employte  of  the  principal  officer,  and  has 
relieved  tibat  oSlcer  from  personal  Uabflity 
to  the  deputies.  What  would  lie  their  re- 
spective rights  ia  case  the  fees  would  not 
compensate  principal  and  deputies  is  not  be- 
fore the  court  When  the  services  of  prin- 
cipal and  d^nties  have  been  paid  tvr,  if 
ttiere  be  an  excess,  the  law  generously  gives 
one-fourth  to  the  officer.  The  fees  being 
collected  Crom  tba  xrablic,  the  amount  in 
«cce8S  of  fair  cmnpensation  for  servlees  ren- 
dered ooght  to  be  returned  to  the  public, 
which  is  done  by  turning  it  into  the  eoonty 
treasury  as  a  part  of  the  county  fund. 

Counsel  for  Thompson  plant  themselves 
upon  what  they  call  the  literal  meaning  of 
section  10  of  the  act  of  1897,  and  seek  to 
subordinate  everything  to  that  The  words 
of  section  iO,  unaided,  designate  no  sum  nor 
furnish  any  rule  by  which  to  determine  the 
excess  upon  wiiich  to  estimate  tlie  one- 
fourth.  It  would  be  necessary  to  resort  to 
construction  by  supplying  words  Implied  and 
necessary  to  express  the  meaning,  according 
to  the  defendant's  contention,  thus:  "In  ad- 
dition thereto,  one-fourth  of  the  excess  of 
92,500  of  the  fees  collected  by  the  county 
derk."  If  we  nmsidered  the  tenth  section 
alone,  this  would  be  a  correct  interpretation, 
because  no  sum  other  than  the  92,600  would 
be  expressed  as  a  charge  against  the  fund. 
We  cannot,  however,  consent  to  be  confined 
to  one  section  of  the  act  In  disregard  of  all 
other  parts,  even  if  the  language  were  un- 
ambiguous. The  paramount  rule  of  construc- 
tion is  to  find  out  the  legislative  intent,  which 
Is  the  law,  and  must  prevail.  Suth.  St. 
Const  t  218;  Runnels  v.  Bdden,  51  Tex. 
48:  Russell  v.  Farquhar,  65  Tex.  359.  In 
Runnels  v.  Belden,  Chief  Justice  Moore  said: 
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"It  hs  nnquestlonablr  a  fundamental  canon 
of  constmctlon  that  sucb  Interpretation  aball 
be  given  to  acts  of  the  legislature  as  will 
effectuate  the  Intent  and  purpose  of  the  law- 
makers in  tbetr  enactments,  when  the  Intent 
of  the  law  Is  plain  and  obvious,  rather  than 
to  follow  its  literal  import  or  mere  gram- 
matical construction."  In  the  case  of  Bns- 
aell  T.  Farqnhar  the  same  learned  judge  nsed 
the  following  language:  "If  courts  were  In 
all  cases  to  be  controlled  In  their  constrac- 
tion  of  atatnbes  by  the  mere  literal  meaning 
of  the  wcmls  in  which  they  are  couclied,  it 
might  well  be  admitted  that  anpellanta'  ob- 
jection to  the  erldenee  was  well  taken.  But 
such  Is  not  the  case.  To  be  thus  controlled, 
as  has  often  been  held,  would  be  toe  the 
courts,  in  a  blind  effort  to  refrain  fMm  an 
interf»ence  with  legislative  authority  by 
their  failure  to  a^dy  well«staUished  mles 
of  construction,  to  in  fact  abrogate  their  own 
power,  and  asurp  that  of  the  legislature,  and ' 
cause  the  law  to  be  held  directly  .the  oen- 
trary  of  that  which  the  legislature  had  la  fact 
intended  to  enact  While  it  is  for  the  legis- 
lature to  make  the  law,  it  Is  the  diUy  of  the 
courts  to  try  out  the  right  iDtendaienf  of 
statutes  upon  which  they  are  called  to  pass, 
and  by  their  proper  construction  to  ascertain 
and  enforce  them  according  to  their  tme  la- 
tent: fw  it  is  this  intent  which  coBstitutas 
and  is  In  fact  the  law,  and  not  the  BMce 
verbiage  used  by  inadvertence  or  otherwise 
by  the  legislature  to  express  Its  intent  and 
to  follow  wldch  would  pervert  that  intent" 
The  evil  results  consequent  upon  an  adher- 
ence to  literalism  in  conatming  a  statute  ao 
dearly  set  forth  by  Judge  Moore  are  well 
Ulnstrated  by  the  conetractlon  contended  for 
by  defeudant  From  the  language  of  the 
whole  act  of  1887  it  is  plain  that  the  legisia- 
toie  Intended  to  make  efficiency  In  the  pub- 
lic service  the  standard  by  which  the  affairs 
of  tlie  offices  named  ahould  be  regulated  and 
conducted.  When  the  defendant,  Thompson, 
applied  to  the  county  Judge  for  authority  to 
appoint  deputies,  he  virtually  affirmed  two 
propositions:  First,  that  the  duties  of  the 
office  were  greater  than  he  could  perform 
alone,  which  showed  a  necessity  for  the  ap- 
pointment of  deputies;  and,  second,  that  the 
fees  of  the  office  would  be  sufficient  to  pay 
for  tlie  aid  needed.  The  latter  fact  woidd 
appear  from  the  statement  which  might  have 
been  demanded  by  the  county  Judge,  who 
was  required  to  keep  in  view  the  promotion 
of  the  public  service,  and  who.  In  determin- 
ing the  numlier  of  deputies  necessary  to  "the 
efficient  service  of  the  public"  and  the  sal- 
ary to  be  allowed  to  each,  must  have  had  in 
mind  the  service  required  and  the  probable 
amount  of  the  feea  of  the  office.  Let  us  try 
constmlng  the  law  In  the  interest  of  the  of- 
ficer by  a  statement  of  the  account  and  note 
the  resnlt.  The  fixed  salary  of  the  clerk  is 
|2,S00.  By  determining  the  number  of  dep- 
utJei  to  be  appointed,  and  fixing  their  com- 
pensation, the  cost  of  their  services  per  aa- 


nnm  could  be  ascertained,  which  we  will 
place  at  the  actual  cost  $4,1Q1.50,  and  from 
the  statement  an  estimate  of  the  fees  could 
be  made,  wblcli,  for  present  purposes,  we 
wiU  fix  at  the  sum  actually  collected,  $7,- 
180.80.  Deduct  $2,500,  fixed  salary,  and  there 
remains  ^,680.80.  Add  one-fourth  of  that 
amount  il,17a20,  to  the  salary  of  the  clerk, 
and  he  would  receive  $8,670.20,  leaving  $3,- 
Q10.40  to  be  aKkUed  to  the  payment  of  the 
deputies  for  their  services,  wortii  ^i&lJ^. 
The  dark  would  get  ^ItlTQ.^  Hiore  than  the 
value  of  his  services,  and  the  depntles  would 
receive  $641  leas  than  the  amount  allowed. 
The  result  would  be  that  the.  Bomber  of  dep- 
uties must  l>e  reduced  so  as  to  tiring  their 
compensation  within  the  amount  of  fees  col- 
lected, whereby  the. public,  service  would  suf- 
fer, «r  they  must  be  denied  fair  pay  for  their 
laber.  This  intertwetatton  -sacrifices  every- 
thing to  the  private  interests  «f  tba  officer. 
Construed  aomniing  to  the  obvicns  latentloo 
of  the  legislature,  the  defmttes  wenld  receive 
the  fair  value  of  their  labor,  tiie  deck  wonld 
receive  the  fall  value  of  his  eervlees,  and  "in 
addition  thereto  one-fourth  of  the  ezceaB," 
leaving  a  small  aom  for  the  oeonty  trwiuty, 
and  "the  efSdeogy  of  the  pabUc  service" 
wonld  be  ifin^ytitmi^, 

It  is  ordered  ti»a.t  thcmotien  .fer  rAeartng 
be  granted,  and  that  the  Jadcmant  hereto- 
fore entered  be  set  aside.  It  Is  ordered  that 
the  Judgment  of  the  district  oeiirt  and  court 
of  civil  appeals  be  revecaed.  and  this  court 
will  now  render  ^dgment  la  faver  of  EUls 
county  against  T.  F.  Xhenpson  for  the  snm 
of  $217.17,  with  6  per  cent  b>terest  per  an- 
num fimn  Nevember  28,  1686,  to  this  date, 
and  for  the  sum  of  $179.67,  with  6  per  cent 
interest  from  May  20,  1800,  aggregating 
$455.04,  to  bear  6  per  cent  iateceat  from  dnte. 


KBLLETT  T.  TBIOB. 
(Sopieme  Oenrt  «t  Texas.   Jan.  14,  1002.) 

HVBBAm)   AND   WirB  —  flBPABATB  BSTATB  >- 

BIGHT  TO  CONVBT— COMUUNITT  FROP- 

BRTT-COMSimSRATION. 

1.  Under  the  statutes  of  Texas  giving  to  a 
married  woman  power  to  coorey  aer  separate 
aroparty  in  the  mode  prescrihed  when  joined 
by  ner  nnsband,  and  the  statutes  defining  com- 
mnnity  property  as  all  that  acquired  daring  cov-' 
ertnre  except  by  gift  derise,  or  descent,  a  deed 
of  the  wife's  property  to  a  trustee,  redting- 
that  it  is  for  the  parpoae  of  being  conveyed  to 
the  husband,  to  thereafter  be  community  prop- 
erty, and  the  trustee's  deed  in  execution  of  such' 
trust  are  void. 

2.  Where  a  fansbaad  and  wife  Joiaed  in  a 
deed  to  convey  a  large  amount  ef  her  separate 
property  and  a  small  amount  of  his  to  a  trus- 
tee for  a  recited  consideration  of  $1,  paid  by 
each  to  th«  other,  for  the  purpose  *t  having  au 
the  property  conveved  to  the  huabend  as  com- 
munity property,  toe  conveyance  of  the  wife's 
property  was  without  consideration. 

Certified  questions  from  court  of  dvil  ap- 
peals of  Third  supreme  Judicial  district 

Action  for  divorce  by  Callle  R.  Trice  (for- 
merly Eellett)  against  WiUiam  M.  Kellett 
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Judgment  for  defendant  was  modified  by 
the  court  of  cItU  appeals  C66  S.  W.  766),  and 
gneetlona  certified. 

A.  0.  Prendergast  and  U.  W.  Campbell, 
for  appellant  Wm.  L.  Frather  and  Clark 
&  BoUnger,  for  appellee. 

WILLIAMS,  J.  Certified  questtona  from 
the  court  of  civil  appeals  for  the  Third  dis- 
trict The  certificate  states  that  this  was 
an  action  by  appellee  against  appellant  for 
a  divorce,  and  for  the  adjustment  of  th^ 
rights  of  property,  and  to  set  aside  the  deeds 
hereinafter  stated.  After  the  divorce  was 
granted,  the  deeds  were  set  aside,  and  the 
questions  certified  arise  In  this  branch  of 
the  case. 

The  clrcnmstances  under  which  the  deeds 
were  executed  were  that  plalnttfT  and  de- 
fendant had  a  disagreement.  In  which  plaln- 
tltr  was  In  fault.  Defendant  left  home,  and 
remained  away  from  l)ecember  9,  1896,  un- 
til January  24,  1S97,  when  he  returned,  and 
remained  at  home  until  &tUx  the  suit  for 
divorce  was  brought.  May  21,  1898.  On  the 
22d  day  of  January,  1897,  plaintiff  and  de- 
fendant joined  in  the  following  deed  to  B. 
Botan,  trustee:  "The  State  of  Texas,  Coun- 
ty of  McLennan.  E^ow  all  men  by  these 
presents,  that  we,  W.  M.  Kellett  and  Callle 
R.  Kellett  husband  and  wife,  In  considera- 
tion of  one  dollar,  from  each  to  the  other 
paid,  and  for  the  purpose  of  devesting  the 
separate  estate  and  title  of  us  and  each  of 
us  In  and  to  the  property  (hereinafter  de- 
scribed) In  which  each  of  us  shall  hereafter 
own,  hold,  have,  and  enjoy  an  equal  un- 
divided community  Into'est  to  the  end  that 
all  of  the  same  may  stand  and  be  as  all 
other  property  now  owned  by  us,  viz.,  com- 
munity property,  r^ardless  of  in  whose 
name  the  title  thereto  may  stand,  and  there- 
by avoid  any  further  necessity  of  keeping 
separate  accounts  of  the  increase  thereof,  of 
the  Income  therefrom,  of  the  expenses  of 
improvements,  repairs.  Insurance,  and  all 
other  expenses  thereon,  and  that  all  of  the 
expenses  and  Improvements  thereon  and  on 
all  other  of  our  property  may  be  paid  and 
made  from  a  common  fund,  and  all  Increase, 
profit  and  Income  of  every  kind  whatsoever 
■  from  said  property  hereinafter  described 
shall  be  and  become  after  this  date  com- 
munity property  under  the  laws  of  the  state 
of  Texas;  and  for  the  further  consideration 
and  purpose  of  settling  all  questions  now  or 
which  may  hereafter  arise  between  us,  and 
avoiding  any  question  hereafter  between  our 
respective  heirs  upon  the  death  of  either  of 
us;  and  In  consideration  of  five  dollars,  to 
us  In  band  paid  by  E.  Rotan,  trustee,  for 
the  purposes  herein  named, — have  bargain- 
ed, sold,  assigned,  transferred,  and  con- 
veyed, and  do  by  these  presents  bargain, 
sdl,  assign,  transfer,  and  convey,  unto  the 
said  B.  Rotan,  trustee,  the  following  de- 
scribed property,  situated  In  the  city  of 
Waco,  county  of  McLennan,  and  state  of 


Texas,  to  wit  (The  property  described  con- 
sists of  several  parcels  of  real  estate  and 
two  hundred  and  thirty-eight  shares  of  bank 
stock.]  Together  with  aU  and  singular  the 
rights,  members,  hereditaments,  and  ap- 
purtenances to  the  same  belonging  or  In  any 
wise  Incident  or  appertaining;  to  have  and 
to  hold  all  and  singular  the  premises  and 
property  above  mentioned  unto  the  said  E. 
Rotan,  his  heirs  and  assigns,  forever.  In 
trust  for  the  purpose  of  conveying  the  same 
to  the  said  W.  M.  Kellett  as  the  community 
property  of  the  said  W.  M.  Kellett  and 
Callle  R.  K^ett,  and  we  do  hereby  bind 
ourselves,  our  heirs,  executors,  and  admlor 
Istratois,  to  warrant  and  forever  defend  all 
and  singular  the  said  premises  unto  the  said 
E.  Rotan,  trustee,  his  heirs  and  assigns, 
against  every  person  whomsoever  lawfully 
claiming  or  to  claim  the  same  or  any  part 
thereof.  Witness  our  hands  this,  the  22nd 
day  of  January,  A.  D.  1897.  Wm.  M.  Kell- 
ett Callle  R.  Kellett"  All  of  the  real 
property  and  ISO  shares  of  the  stock  de- 
scribed were  the  separate  property  of  plain- 
tiff. The  other  108  shares  of  stock  were 
community  property.  This  deed  was  freely 
and  voluntarily  executed  by  both  parties, 
acting  under  advice  of  their  respective  at- 
torneys, and  was  duly  acknowledged  by 
plaintiff  as  a  married  woman.  The  only 
purposes  and  considerations  were  those  re- 
cited. On  the  23d  day  of  January,  1897, 
Rotan  executed  and  delivered  the  following 
instrument:  "The  State  of  Texas,  County 
of  McLennan.  Know  all  men  by  these  pres- 
ents, that  I,  E.  Rotan,  trustee,  of  said  coun- 
ty and  state,  for  and  In  consideration  of 
$10,  to  me  in  hand  paid  by  Wm.  M.  Kellett, 
and  In  further  consideration  of  and  for  tbe 
purpose  of  carrying  Into  effect  the  object  and 
purpose  of  the  conveyance  to  me  by  said  Wm. 
M.  Kellett  and  his  wife,  Callle  R.  KeUett  dated 
January  22nd,  1897,  of  tbe  hereinafter  de- 
scribed property,  and  under  and  by  virtue  of 
the  power  to  me  In  said  conveyance  given, 
and  in  obedience  and  compliance  therewith, 
have  bargained,  sold,  assigned,  transferred, 
and  conveyed,  and  by  these  presents  do  bar- 
gain, sell,  assign,  transfer,  and  convey,  nnto 
the  said  Wm.  M.  Kellett  the  following  de- 
scribed property,  situated  In  the  city  of 
Waco,  and  coun^  of  McLennan,  and  state 
of  Texas,  viz.  [Here  follows  an  accurate 
description  of  all  the  property  conveyed.] 
All  of  which  is  and  shall  be  the  community 
property  of  said  Wm.  M.  Kellett  and  hla 
said  wife,  Callle  R.  Kellett  under  the  laws 
of  the  state  of  Texas;  together  with  all  and 
singular  the  rights,  members,  hereditaments, 
and  appurtenances  to  the  same  belonging  or 
In  any  wise  Incident  or  appertaining;  to 
have  and  to  bold  all  and  singular  the  prem- 
ises and  property  above  mentioned  unto  the 
said  Wm.  M.  Kellett  as  such  community 
property,  his  heirs  and  assigns,  forever. 
Witness  my  hand  this  January  23rd,  1887. 
E.  Rotan,  Trustee." 
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The  qaestions  asked  are  as  follows:  "(1) 
Do  the  facts  recited  in  tbe  deed  or  contract 
executed  by  appellant  and  appellee  to  Rotan 
constitute  a  valuable  consideration?  (2) 
Can  the  wife,  by  conveyance  in  tbe  manner 
Indicated  in  the  above  deed,  when  Joined  by 
her  husband  in  the  manner  required  by 
statute,  convert  her  separate  estate  into  the 
community  estate  of  herself  and  husband? 
0)  Is  a  valuable  consideration  resulting  to 
the  wife  necessary  In  order  to  support  such 
a  conveyance?" 

On  the  side  of  the  appellant  it  is  assert- 
ed that  tbe  transaction  was  a  lawful  exercise 
of  the  wife's  statutory  power  to  convey  her 
saparate  property,  and  that  thereby  her  title 
was  conveyed  to  her  husband,  and  made  a 
part  of  the  community  estate.  On  the  other 
side  It  Is  urged  that  tbe  Instruments,  al- 
though having  the  form  of  c<)nTeyances, 
could  not  legally  operate  as  such,  but  dis- 
doBed  merely  an  attempt  by  the  agreement 
of  husband  and  wife  to  convert  that  which 
the  law  made  separate  property  of  the  lat- 
ter Into  common  property  of  the  two.  On 
'a  former  appeal  tbe  court  of  civil  appeals 
sustained  the  latter  contention  (Kellett  r. 
Kellett,  58  8.  W.  766),  and,  after  due  con- 
sideration of  the  arguments  of  both  parties 
and  the  authorities  relied  on,  this  court  is 
of  tbe  opinion  that  tbe  conclusion  was  cor- 
rect. It  is  settled  by  the  decisions  in  this 
state  that  married  women  have  no  power, 
except  such  as  is  afflrmatlvely  given  by  stat- 
ute, to  bind  themselves  personally  by  con- 
tracts. Wadklns  v.  Watson,  86  Tex.  194,  24 
8.  W.  385,  22  L.  B.  A.  778;  Kavanaugh  r. 
Brown,  1  Tex.  481.  Among  the  powers  so 
given  la  that  of  making  ctmyeyances  of  their 
separate  property  in  tbe  mode  prescribed 
in  tbe  statute,  when  joined  by  their  hus- 
bands. It  Is  obvions,  therefore,  that  an 
agreement  by  a  married  woman,  attempting 
to  convert  her  separate  estate  into  com- 
mimlty  property,  however  executed,  must  be 
Invalid,  unless  her  act  amounts  to  a  convey- 
ance such  as  to  recognized  by  the  law. 
While  It  may  be  true  that  a  wife  cannot 
convey  her  separate  property  directly  to  her 
husband  (Graham  v.  Stnve,  76  Tex.  632,  13 
8.  W.  381),  it  Is  nevertheless  true  that  by 
their  Joint  deed,  properly  acknowledged,  the 
bnsbaiid  and  wife  may  convey  such  prop- 
erty to  a  third  person,  and  the  grantee  may 
convey  it  to  the  husband,  either  with  or 
wKtaont  consideration,  although  the  sole  pur- 
pose of  the  transaction  is  to  cause  the  prop- 
erty to  become  that  of  the  husband.  Riley 
V.  Wilson,  86  Tex.  240,  24  S.  W.  384.  In 
virtue  of  her  power  of  conveying,  the  wife, 
by  pnrsulng  the  statutwy  mode,  may  mort- 
gage her  property  to  secure  the  debt  of  her 
husband  or  of  a  third  party,  tbe  power  to 
convey  the  absolute  title  being  held  to  In- 
clude tbe  lesser  power  of  mortgaging,  and 
tbe  mortgage  being  sustained  as  a  species  of 
conveyance.  It  is  also  held  that  dlfTerent 
methods  of  conv^ance  may  be  adopted,  and 


that  husband  and  wife  are  not  confined  to 
deeds  Jointly  signed  by  them.  Thus  they 
may  convey  through  the  agency  of  an  at- 
torney in  fact,  empowered  by  their  Joint  pow- 
er of  attorney  duly  executed  and  acknowl- 
edged (Patton  V.  King,  26  Tex.  685,  84  Am. 
Dec.  696);  or  the  wife  may  be  empowered  by 
the  husband  to  sign  bis  name  to  the  deed, 
and  tbe  conveyance  thus  executed  by  her 
for  both  will  pass  title.  Rogers  v.  Roberts, 
13  Tex.  Civ.  App.  186,  35  S.  W.  76.  These 
are  but  instances  of  different  kinds  of  con- 
veyances. In  each  of  tbem  the  separate 
title  which  the  wife  possesses,  or  an  Interest 
in  It,  passes  to  and  vests  In  the  grantee, 
and  her  act  is  therefore  strictly  within  the 
power  given  to  convey  her  property.  On  the 
other  hand,  tbe  policy  of  the  law  protects 
tbe  wife's  property  from  liability  for  her 
husband's  debts,  and  she  cannot  make  it 
subject  to  them  by  mere  agreement  not 
amounting  to  some  kind  of  legal  convey- 
ance. Magee  v.  White,  23  Tex.  180.  Her 
property  Is  protected  also  against  aliena- 
tions by  the  husband,  and  she  cannot,  by 
power  of  attorney  or  other  mere  agreement, 
enable  him  to  devest  her  title.  Gannon  v. 
Boutwell,  63  Tex.  626.  The  power  to  con- 
vey does  not,  therefore,  enable  ber  to  con- 
tract generally  with  reference  to  her  sep- 
arate property,  but  only  to  dispose,  in  whole 
or  In  part,  of  ber  title;  and  the  only  opera- 
tion which  ber  conveyances  have  is  to  pass 
such  title  or  some  interest  in  it  Wadklns 
V.  Watson,  supra.  The  effect  of  her  convey- 
ances, as  well  as  those  of  others.  Is  gov- 
erned by  the  law  applicable  to  the  existing 
facts  under  which  they  are  made;  and  tbe 
case  therefore  resolves  Itself  into  the  in- 
quiry: Did  the  facts  essential  to  make  the 
property  In  question  community  property 
exist  when  the  transaction  took  place;  and. 
If  not,  could  the  husband  and  wife,  by  tbeir 
mere  volition,  make  it  such  in  the  manner 
attempted?  Property  of  husband  and  wife 
in  this  state  gets  its  character  as  belonging 
separately  to  one  of  them  or  in  common  to 
both  from  the  statutes  defining  their  separate 
and  community  estates.  Property  which  ei- 
ther of  tbem  owns  before  marriage  and  that 
which  be  or  she  acquires  afterwards  by  gift, 
devise,  or  descent  is  his  or  ber  separate 
property.  Property  acquired  by  either  after 
marriage  otherwise  than  by  gift,  devise,  or 
descent  is  their  common  property.  By  con- 
struction, property  which  is  acquired  after 
marriage  In  exchange  for  separate  property, 
or  which  Is  purchased  with  separate  funds, 
is  held  to  belMig  to  that  estate  which  fur- 
nished the  consideration.  Separate  property 
of  either  spouse  may  be  conveyed  to  the 
other  In  such  way  as  to  become  his  or  her 
separate  property,  and  community  property 
may  be  so  conveyed  by  the  husband  to  tbe 
wife  as  to  make  it  hers  separately.  This  is 
true,  not  because  tbe  parties  chose  to  name 
tbe  property  separate,  but  because  the  facts 
transpire  to  bring  it  within  tbe  statutory 
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defiultion;  and  the  lair,  operating  upon  sncb 
facts,  vests  title  in  accordance  with  them. 
The  act  of  the  parties  is  such  as  the  law  de- 
fines as  necessary  to  create  the  separate 
right  Therefore  the  question  whether  par^ 
tlcular  property  Is  separate  or  commimlty 
must  depend  upon  the  existence  or  nonex- 
istence of  the  facts,  which,  by  the  mies  of 
law,  give  character  to  it,  and  not  merely 
upon  the  stliKiUtlons  of  the  parties  that  It 
shall  belong  to  one  class  or  the  other.  Thus, 
when  one  spouse  passes  to  the  other  by  gift 
his  or  her  title  to  separate  property,  it  could 
not  become  the  community  property  of  both, 
because  the  law  declares  that  property  so 
acquired  shall  be  the  separate  property  of 
the  donee;  and  a  gift  by  the  husband  to  the 
wife -of  his  interest  in  community  property 
would  become  the  separate  property  of  the 
donee  for  the  same  reason.  And  so  pr«>p- 
ertj  acquired  in  the  name  of  either  spouse 
during  marriage,  otherwise  than  by  gift,  de- 
vise, or  descent,  or  in  exchange  for  separate 
property,  wonld,  by  force  of  the  statute,  be 
community  property.  It  is  true  that  in  the 
acquisition  or  afterwards  the  hnsband  may 
give  to  the  wife  all  his  interest  in  the  prop- 
erty, and  thus,  by  gift,  make  It  hers;  but 
at  last  this  would  be  true  only  because  the 
facts  defined  in  the  law  exist,  and  the  sepa- 
rate right  is  derived  through  a  gift,  the  hus- 
band having  full  power  over  the  community 
estate. 

If  the  deeds  in  question  were  without  con- 
sideration, and  passed  title  to  tlie  husband, 
under  these  rules  of  law  they  would  vest  in 
him  a  separate  title  to  the  land,  because  It 
is  the  wife's  separate  title  that  is  attempted 
to  be  conveyed,  and  the  conveyance  would 
be  a  gift.  Yet  the  deeds  in  effect  declare 
that  they  abaXL  not  have  this,  but  a  dUtei^ 
ent,  operation.  The  one  power  the  wife  liad 
was  to  convey  her  title,  and,  by  her  convey- 
ance, invest  her  grantee  with  the  right  con- 
veyed. The  power  she  tried  to  exercise  was, 
by  the  form  of  a  conveyance,  to  make  a 
contract  changing  the  legal  character  of  the 
property.  As  we  have  seen,  the  power  of 
conveying  does  not  Include  the  power  to  do 
any  such  thing.  It  has  been  held  in  several 
cases  that  husband  and  wife  cannot,  by  their 
mere  agreements,  alter  the  character  given 
to  property  by  the  law  acting  upon  the  facts 
under  which  it  la  acquired.  Cox  ▼.  Miller, 
54  Tex.  27;  Green  v.  Ferguson,  62  Tex.  528. 
The  admissions  made  In  these  cases  that 
community  property  in  existence,  or  as  it 
comes  into  existence,  may  be  made  the  sepa- 
rate property  of  the  wife  by  gift  from  the 
husband,  are  thoroughly  consistent  with 
what  we  have  said.  The  £:ift  fulfills  the  re- 
quirements of  the  law  under  which  the  title 
of  one  is  transferred  to  the  other  so  as  to  be- 
come separate.  Here  the  attempt  of  the 
wife  is  to  make  a  gift  without  at  the  same 
time  so  conveying  her  title  as  to  make  the 
gift  have  its  proper  effect 

Recurring  to  the  principles  already  stated. 


we  see  that  while  a  married  woman,  throiisb 
the  Intervention  of  a  trustee,  may  give  or 
sell  her  property  to  her  husband  so  as  to 
make  It  his,  and  therefore  subject  to  his  eon- 
tnd  and  to  his  debts,  and  may  also  mortgage 
it  to  secure  his  debts,  the  power  is  withheld 
from  her,  while  retaining,  to  empower  bina 
to  alienate  it  or  to  subject  it  to  his  debts.  A 
more  effectual  method  of  defeating  the  last- 
named  restrictions  could  not  be  devised  than 
that  employed  in  this  case  if  It  were  upheld. 
All  the  mischiefs  sought  to  be  guarded 
against  would  at  once  flow  from  sucta  a 
transaction,  and  this  shows  that  the  objec- 
tions to  it  are  not  of  a  merely  technical  char- 
acter. In  our  opinion,  such  transactions 
have  no  place  in  our  laws  regulating  marital 
rights.  A  statement  of  the  efCect  of  a  real 
conveyance  by  the  wife  of  her  separate  prop- 
orty,  thro^h  the  medium  of  a  trustee,  to 
her  husband,  such  as  has  been  upheld  by 
this  court,  will  serve  to  illustrate  the  dif- 
ference between  it  and  the  transaction  In 
question.  By  such  a  conveyance,  the  wife's 
title,  or  a  part  of  it  to  the  whole  m  a  part 
of  the  property  would  pass  to  and  vest  in  the 
husband,  and  such  Interest  as  was  conveyed 
would  become  bis  separate  pro];>erty.  If  only 
a  part  were  conveyed,  the  remaindtf  would 
continue  to  be  her  separate  property,  aad 
would  be  protected  from  her  husband's  debts, 
as  well  as  from  alienation  by  him.  Here  the 
wife,  while  she  pretends  to  devest  her  whole 
separate  title,  does  not  convey  it  to  her  hus- 
band, but  declares  that  the  instrument  shall 
only  operate  to  make  the  property  belong  to 
the  community  estate,  the  effect  of  which 
would  be  to  vest  in  her  hnsband  an  interest 
and  in  herself  an  Interest  of  a  different  char- 
acter from  that  which  she  owned  and  pre- 
tended to  convey,  and  to  put  the  whole  for- 
ever beyond  her  control,  and  subject  to  that 
of  the  hnsband  alone.  This  makes  it  appar- 
ent that  this  is  not  really  a  conveyance  of 
her  title  such  as  she  oonld  make,  bat  only  an 
agreement  by  which  a  change  in  the  cbarac> 
ter  of  snch  title  is  attempted,  without  the 
existence  of  the  facts  necessary,  under  the 
law,  to  ^ect  the  ciumge.  The  wife  may 
bold  the  title  to  community  property,  legally 
acquired,  as  well  as  the  husband.  If,  with- 
out omBlderation,  she  and  her  husband 
should  execute  such  an  instrument  to  a  trus- 
tee upon  the  trust  that  he  should  recon- 
vey  the  property  to  her,  and  should  provide 
that  it  should  thereby  iMCome  community 
property,  would  It  not  be  evident  that  the 
entire  substance  of  snch  Instruments  would 
be  the  agreement  to  change  the  property 
from  separate  to  community,  and  that  in 
reality  there  would  be  no  conveyance  of  her 
separate  title?  We  instance  a  case  in  which 
there  is  no  consideration,  because  we  do  not 
wish  to  go  beyond  the  facts  of  this  case.  It 
is  not  necessary  to  hold  that  a  married  wom- 
an's separate  property  may  net  be  so  convey- 
ed  as  to  become,  In  law,  community  prop- 
erty.   It  may  be  that  a  purchase  may  b» 


Tex.) 


LUEDDE  y.  HOOPER 


65 


made  of  such  property  by  the  tausbond  with 
commanlty  funds,  so  that  the  consideration 
will  belong  to  tbe  -wife  separately,  and  the 
property  taking  Ita  place  will  belong  to  tbe 
community  estate.  If  this  Is  true,  It  Is  be- 
cause the  law,  and  not  tbe  mere  agreement, 
would  give  such  effect  to  tbe  transaction. 
No  such  ease  Is  presented  bwe.  Tbe  deeds 
are  without  valuable  consideration.  Tbe  re- 
citals of  money  paid  are  evidently  merely  tor- 
mal  and  nominal  (Lewis  v.  Simon,  72  Tex. 
475.  10  S.  W.  S54);  and,  besides,  according 
to  the  redtals,  equal  sums  were  paid  to  each 
party,  so  that  tbe  wife  received  no  more  tban 
she  paid.  Tbe  other  recitals  merely  give  tbe 
reasons  and  purposes  actuating  the  parties, 
and  show  no  benefit  to  the  wife,  or  detri- 
ment, disadvantage,  or  inconvenience  to  tbe 
iiusband,  whatever.  Tbe  transaction,  if  the 
taistrument  should  have  effect,  would  operate 
wboUy  to  tbe  benefit  of  tbe  husband  without 
pecuniary  consideration  received  by  the  wife. 
We  conclude  that  the  transaction  did  not 
change  from  separate  to  community  the 
property  mentioned  in  the  deeds,  and  this, 
with  what  we  have  said,  answers  tbe  «iues- 
tlons  salted. 


liUEDDB  et  al.  v.  HOOPBB. 

(Supreme  Court  of  Texas.    Jan.  18,  1902.) 

REP1.BVIN— BOND  BT  DXFKNDANT— JUDGMENT 

FOB  PUiaNTIPF— DAMAQES-VALOB 

OF  PROPERTY— TIME. 

Rev.  St.  art.  4876,  declares  that  where  a 

defendant  in  sequestration  retains  posaeBsion  of 

tbe  property  by  giving  a  bond,  and  judgment  is 

midered  for  pUintiS,  final  jadgment  shall  be 

entered  against  the  obligors  in  such  bond  for 

tbe  value  of  tlM  property  replevied.    Held,  that 

the  "value"  means  the  market  value  at  the  time 

o(  tbe  trial. 

Certified  questions  from  court  of  civU  ap- 
peals of  Third  supreme  judicial  district 

Action  by  O.  H.  Hooper  against  Q.  H. 
Loedde  and  others.  There  was  Judgment  In 
favor  of  plaintiff,  and  on  appeal  tbe  court  of 
civil  appeals  certified  a  question  to  tbe  st^ 
preme  court 

Hmry  &  Strlbbltaig  and  Dyer  &  Dyer,  for 
ippellants.  J.  W.  Taylor  and  Lud  WiUbims, 
for  apiiellee. 

BROWN,  3.  Tbe  court  of  civil  appeals 
for  tbe  Third  district  has  certified  to  this 
court  tlie  following  statement  and  question: 

"Tbe  court  of  civil  appeals  of  the  Third 
iopreme  Judicial  district  of  tbe  state  of  Tex- 
as certifies  that  there  is  now  pending  and 
nndecided  In  this  court  the  above  styled  and 
Dombered  cause,  which  was  an  action  by 
appellee.  Hooper,  against  the  appellants,  in 
the  nature  of  a  sequestration  suit  to  recover 
poesessloD  of  certain  personal  property  de- 
Krlt>ed  In  his  petition,  alleged  to  be  of  tbe 
rahie  of  f738.  Affidavit  and  bond  In  seques- 
tration were  executed,  and  part  of  the  prop- 
erty described  in  tbe  petition  was  levied  upon 
by  virtue  Ot  the  writ  of  sequestration,  and 


thereafter,  on  the  18th  day  of  February,  1898, 
tbe  defendant  In  the  sequestration  suit  re- 
plevied the  same,  with  tbe  appellants  as  sure- 
ties on  bis  replevy  bond.  Upon  the  trial  of 
the  case  the  judgment  prescribed  by  law  In 
sequestration  suits  was  entered,  and  the  val- 
ue of  tbe  articles  assessed  by  tbe  Jury  by 
their  verdict  was  $733.50.  We  find  that  at 
the  date  of  the  sequestration  suit  and  prior 
thereto  the  appellee  was  the  owner  of  the 
property  in  controversy,  and  was  entitled  to' 
tiie  possession  of  tbe  same;  that  the  defend- 
ant in  the  suit  was,  In  contemplation  of  law, 
a  trespasser,  and  bad  possession  of  tbe  prop- 
erty without  the  consent  of  tbe  appellee. 
We  also  find  that  the  verdict  of  the  Jury  as 
to  the  value  of  tbe  property  corresponds  with 
tbe  evidence  as  to  the  value  thereof  offered 
by  appellee  in  its  condition  about  the  time  It 
was  first  taken  possession  of  by  tbe  defend- 
ant In  the  sequestration  suit  and  the  date 
of  tbe  replevy  bond.  Upon  the  trial  of  the 
case  the  appellee  offered  evidence  of  the  value 
of  the  property  at  tbe  time  he  was  deprived 
of  possesslmi  of  tbe  same,  which  was  ob- 
jected to  on  tbe  ground  that  evidence  of 
value  at  the  time  ot  trial  should  govern. 
Tbe  court  overruled  tbe  objections,  and.  In 
effect  permitted  tbe  witness  to  testify  as  to 
what  was  tbe  value  of  the  property  in  its 
condition  at  the  time  that  tbe  appellee  was 
deprived  of  its  possession.  In  this  connec- 
tion it  Is  wen  to  state  that  the  record  shows 
that  this  case  was  tried  on  the  29th  day  of 
March,  1901,  in  the  county  court  of  McLen- 
nan county,  Texas,  and  tbe  time  testified  to 
by  the  witness  In  giving  tbe  value  of  tbe 
property  was  in  1898.  Upon  tbe  trial  of  tbe 
case  the  appellants  offered  to  prove  tbe  value 
of  the  property  at  tbe  time  of  the  trial,  which, 
upon  objection,  was  refused  by  the  court 
Tbe  bill  of  exception  that  raises  this  ques- 
tion shows  that  tbe  witness  was  familiar 
with  tbe  value  of  this  property  at  the  time 
of  trial,  and  that,  if  he  bad  been  permitted 
to  testify,  his  evidence  would  have  been  to 
tbe  effect  that  in  its  then  condition  the  value 
was  less  tban  bi  1896.  To  tbe  ruling  of  tbe 
court  in  the  two  particulars  above  noticed 
the  appellants  properly  preserved  the  ques- 
tions by  bills  of  exception,  upon  which  prop- 
er assignments  of  error  are  made  in  their 
briefs,  and  they  are  properly  before  this 
court  for  determination.  We  also  find  that 
there  was  no  evidence  offered  of  the  value 
of  the  use  of  tbe  property  from  the  time  that 
the  appellee  was  deprived  of  possesBlon  of 
tbe  same  and  the  execution  of  the  replevy 
bond  up  to  tbe  date  of  tbe  triaL  Notwith- 
standing the  decisions  of  some  of  tbe  courts 
of  this  state  as  to  the  time  in  which  tbe 
value  of  property  will  be  Inquired  into  In 
cases  like  the  above,  the  court  of  civil  ap- 
peals of  the  Third  supreme  judicial  district 
of  Texas  certifies  to  the  supreme  court  the 
following  question: 

"Should  tbe  value  of  property  in  a  case  like 
the  present  be  ascertained  and  determined  at 
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the  time  of  trial,  or  at  the  time  that  the 
owner  was  illegally  deprived  of  posseBSlon 
of  the  same,  or  at  the  date  of  the  ezecntioii 
of  the  replevy  bond  by  the  defendant  and  bit 
anreties  In  such  a  bond?" 

When  a  plaintiff  sues  to  recover  personal 
property,  and  by  writ  of  sequestration  places 
It  In  the  custody  of  the  sheriff  or  other  officer, 
the  defendant  may  retain  possession  of  the 
.property  by  giving  bond  conditioned  as  pre- 
'Bcribed  In  article  4874,  one  of  the  conditions 
being  "that  he  [defendant]  will  have  such 
property,  with  the  value  of  the  fruits,  hire 
or  revenue  thereof,  forthcoming  to  abide  the 
decision  of  the  court,  or  that  he  will  pay  the 
value  thereof,"  etc.  The  judgment  to  be  ren- 
dered by  the  court  In  case  plaintiff  shall  re- 
cover is  prescribed  in  the  following  article 
of  the  RevUed  Statutes:  "Art.  4876.  The 
bond  provided  for  In  the  three  preceding  ar- 
ticles shall  be  returned  with  the  writ  to  the 
court  from  whence  the  writ  Issued,  and  In 
case  the  suit  is  decided  against  the  defendant, 
final  Judgment  shall  be  entered  against  all 
the  obligors  In  such  bond.  Jointly  and  several- 
ly, for  the  value  of  the  property  replevied, 
and  the  value  of  the  fruits,  hire,  revenue  or 
rent  thereof,  as  the  case  may  be."  If  the 
property  be  not  damaged,  the  defendant  may 
discharge  the  Judgment  by  delivering  the 
property  itself  to  the  sheriff;  and,  If  it  be 
damaged,  then  he  may  deliver  the  property 
by  paying  the  damages,  to  be  assessed  by  the 
sheriff.  Articles  4877,  487a  The  language 
used  In  article  4876,  "the  value  of  the  prop- 
erty replevied,"  has  been  construed  by  this 
court  to  mean  the  market  value  at  the  time 
of  the"  trial  Watts  v.  Overstreet,  78  Tex. 
671,  14  8.  W.  704.  The  ophilon  in  that  case 
Is  well  supported  by  sound  reasons,  and  we 
deem  It  unnecessary  to  add  anything  to  It 
That  decision  Is  sustained  by  the  following 
cases,  construing  statutes  with  similar  pro- 
visions to  ours:  Brewster  v.  Sllliman,  38  N. 
Y.  423;  Allen  v.  Fox,  61  N.  Y.  562,  10  Am. 
Rep.  641;  Chapman  v.  Kerr,  80  Mo.  158; 
O'Meara  v.  Mining  Co.,  2  Nev.  112.  There 
Is  seeming  conflict  of  authority  on  this  qnes- 
tlon,  but  we  are  satisfied  to  rest  the  con- 
struction of  the  statute  as  already  announ- 
ced, by  which  the  practice  of  the  courts  of 
this  state  has  been  shaped.  We  answer  that 
the  value  of  property  sequestered  and  re- 
tained by  a  defendant  under  replevy  bond 
should  be  determined  by  its  market  value  at 
the  time  of  the  trial  when  the  question  arises 
In  the  original  suit  and  under  the  statute. 

SCHULTZB  V.  SCHTJLTZE  et  al.t 

(Conrt  of  Civil  Appeals  of  Texas.    Dec.  2, 

1901.) 

DIVORCE— DECREB^-SUPPORT  OF  CHILD— BTN- 
TORCEMBNT— LIEN  —  COURT  —  FRAUDULENT 
conveyance:— PRIORITY— MORTGAGE. 

1.  Where  a  decree  of  divorce  awards  the  cus- 
tody of  a  child  to  the  wife,  and  requires  the  pay- 

'  Rehearing  denied  January  g,  1902,  and  writ  ot  er- 
ror granted  by  supreme  court. 


meat  by  the  husband  of  a  monthly  stipend  for 
the  child's  support,  but  does  not  make  such 
allowance  a  lien  on  his  property,  such  allowance 
ceases  on  his  dying  testate,  leaving  such  child 
sole  legatee. 

2.  The  decree  in  divorce  Is  conclusive  on  the 
parties  if  not  appealed  ftom,  whether  legally 
right  or  not. 

3.  Where,  In  an  action  by  a  divorced  wife 
to  collect  an  allowance  made  to  her  in  the  de- 
cree of  divorce  for  the  support  of  a  cliild,  a 
conveyance  of  property  made  by  her  husband  is 
adjudged  void  as  to  her,  she  cannot  complain 
that  it  is  adjudged  valid  as  between  tiim  and 
the  ^antee,  subject  to  her  claims. 

4.  Where,  in  an  action  by  a  divorced  wife 
to  collect  an  allowance  to  her  in  the  divorce 
decree,  she  seeks  to  set  aside  a  mortgage  exe- 
cuted by  her  husband  for  a  larger  amount,  to 
take  up  a  prior  mortgage  and  a  new  loan,  it 
is  not  error,  on  setting  aside  the  mortgage,  to 
subordinate  her  claim  to  the  amount  of  such 
prior  mortgage. 

5.  Where,  in  an  action  by  «  divorced  wife 
to  collect  an  allowance  to  her  In  the  divorce 
decree  for  the  support  of  a  child,  the  payment 
was  not  secored  by  a  lien  on  the  husband's  prop- 
erty, and  on  his  death,  pending  the  action,  bi» 
executor  is  substituted,  the  payment  of  the 
amonnt  found  her  due  should  not  be  enforced 
by  execution,  but  certified  to  the  county  court. 

6.  Where,  under  a  mortgage  valid  as  between 
the  parties,  the  mortgagee  Is  given  possession, 
a  decree  adjudging  the  mortgage  fraudulent  a» 
to  a  creditor  is  not  erroneous,  because  leaving 
such  mortgagee  in  possession  until  the  premises 
are  sold,  the  security  being  ample  for  l>otb 
claims. 

7.  Where  a  defendant  in  divorce  conveys  his 
real  estate  to  his  father  in  secret  trust  for  his 
own  benefit,  and  one  knowing  all  the  facts  takes 
a  conveyance  from  the  father  as  security  for 
debts  owing  by  the  son,  such  conveyances  should 
be  adjudged  fraudulent  as  against  the  claim 
of  the  wife  for  allowances  to  her  in  the  divorce 
decree. 

8.  Where  a  son,  without  consideration  and  in 
secret  trust  for  his  own  benefit,  conveys  land 
to  his  father,  and  the  father,  to  secure  an  in- 
debtedness of  and  loan  to  the  son,  oggregatisg 
less  than  one-half  the  value  of  the  property, 
conveys  to  the  creditor,  who  the  next  day  exe- 
cutes a  contract  to  convey  to  the  son  on  pay- 
ment of  the  amount  of  such  debts  and  loan, 
with  interest  and  costs,  the  transaction  is  a 
mortgage. 

Appeal  firom  district  court,  Bexar  county; 
J.  li.  Camp,  Judge. 

Action  by  Caroline  Schultze  agabist  H. 
Schultze,  Jr.,  and  others.  From  a  Judgment 
for  only  a  portion  of  the  relief  prayed  for, 
plaintiff  appeala    Affirmed. 

Geo.  0.  Altgelt,  for  appellant  Paschal  & 
Ryan  and  Keller  &  Williams,  for  appellees. 

JAMES,  O.  J.  This  salt  was  brought  in 
the  district  court  on  September  4,  1900,  by 
plaintiff,  Caroline  Schultze,  divorced  wife  of 
H.  Schultze,  Jr.,  against  H.  Schultze,  Sr..  H. 
Rilling,  and  H.  Schultze,  Jr.  The  last  named 
died  before  trial,  and  by  the  amended  orig- 
inal petition  bis  executrix  was  made  defend- 
ant in  his  stead.  By  this  pleading  plaintiff 
sought  to  recover  a  money  Judgment  against 
H.  Schultze,  Jr.,  a  decree  canceling  certain 
conveyances,  and  for  the  appolntm^it  of  a 
receiver  or  trustee.  Plaintiff's  debt  as  al- 
leged, consisted  of  a  Judgment  rendered  in 
1^6  in  the  divorce  proceeding  between  her- 
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adt  and  bnsband,  by  wblch  Bbe  was  de<n:«ed 
the  care  and  coatody  of  tbelr  only  child, 
Rnth,  and  the  anm  of  $12.50  per  month  for 
the  education  and  maintenance  of  the  child, 
payable  on  the  Ist  day  of  every  month,  be- 
ginning with  the  iBt  day  of  July,  1896,  which 
debt  plalntlft  alleges  amounted  to  $587.60 
at  the  end  of  September,  1000,  and  her  prayer 
asks  for  this  sum,  already  accrued  and  to  ac- 
crue, witb  Interest;  also  for  cancellation  of 
certain  deeds,  so  far  as  her  claim  is  con- 
cerned; also  that  possession  and  manage- 
ment of  certain  property  be  vested  in  a  re- 
ceiver or  trustee,  who  shall  be  directed  to 
manage  said  property  for  the  best  Interest 
of  all  parties  hereto;  that  from  the  Income 
of  the  property  the  receiver  shall,  after  pay- 
ing an  necessary  expenses,  pay  petitioner's 
debt,  and  thereafter  pay  the  said  monthly 
allowance,  until  said  child  shall  attain  her 
majority,  or  marry  or  die;  and  that  all  de- 
fendants be  enjoined  from  interfering  with 
the  management  and  control  of  said  property, 
etc.;  and,  if  it  be  found  that  the  net  Income 
of  tbe  property  is  not  enough  to  pay  peti- 
tioner's debt  and  future  allowances,  that  sales 
be  made  by  orders  of  this  court  for  such  pur- 
pose. If  not  entitled  to  this  form  of  re- 
lief, she  prayed  that  the  conveyances  be  an- 
nulled, and  the  property  sold  to  satisfy  her 
claim  by  orders  of  this  court,  and  payment 
of  ber  future  InstallmentB  of  allowance  pro- 
vided for  out  of  tbe  fund. 

The  case  was  tried  by  the  Judge,  who  filed 
bis  condusiona  of  fact  and  law.  The  conclu- 
sions of  fact  are  lengthy,  and  it  will  conduce 
to  a  proper  understanding  of  the  issues  for 
us  to  state  the  material  facts: 

Tbe  Judgment  of  1896  divorced  plalntlH 
and  H.  Schultzc,  Jr.-,  partitioned  between 
them  their  community  property,  plaintiff  as- 
suming to  pay  all  outstanding  taxes  and  all 
liabilities  against  the  community  estate,  ex- 
cept a  note  to  H.  RiUlrg  for  $500  (and  one 
or  two  ofhir  claims  not  necessary  ts  be  here 
mentioned);  it  belne  understood  (so  stated 
in  tbe  decree^  that  H.  Sdhultze,  Jr.,  should 
discbarge  saitl  debt  to  Billing,  which  was  se- 
cured by  a  deed  of  trust  on  what  was  known 
as  tbe  Fresa  street  property.  In  Ban  Antonio. 
In  this  partition  be  received  certain  lands 
In  Medina  county,  and  what  is  known  as  tbe 
"Presa  Street  Property,"  besides  16  lots  in 
San  Antonio.  This  divorce  decree  awarded 
the  child  to  CaroUae  Scbultze,  and  adjudged 
hi  ber  favor  against  H.  Scbultze,  Jr.,  for  tbe 
future  maintenance  and  education  of  said 
child,  tbe  sum  of  $12.50  per  month,  payable 
on  tbe  1st  of  each  month,  beginning  July  1, 
1886.  This  Judgment  gave  no  Hen  on  any 
of  H.  Scbultze,  Jr.'s,  property  to  secure  said 
payments,  and  merely  provided  for  Its  collec- 
tion by  executions  to  be  Issued  by  the  district 
clerk.  No  execution  was  ever  Issued  on  said 
judgment.  H.  Schultise,  Jr.,  died  October  1, 
1900,  leaving  a  will  probated  in  Bexar  county 
in  November,  1900,  Louise  Scbultze  qualify- 
ing as  executrix  thereof  at  same  term.    The 


child  Rnth  is  the  sole  devisee.  Louise  1» 
administering  the  estate  under  said  qualifica- 
tion. Scbultze,  Jr.,  paid  plaintiff  the  allow- 
ance for  several  months,  including  January, 
1897,  but  no  further,  and  the  mother  has 
since  the  divorce  maintained  and  educated 
the  child.  On  September  8,  1896,  Scbultze, 
Jr.,  conveyed  to  his  father,  H.  Scbultze,  Sr., 
tbe  propei'ty  awarded  him  by  said  decree  for 
a  pretended  consideration.  This  deed  the 
court  found  to  be  with  intent  to  hinder  and 
delay  plaintiff.  H.  Scbultze,  Sr.,  held  the 
property  in  secret  trust  for  his  son  until 
March  1,  1900,  when,  at  his  son's  Instance, 
he  executed  to  H.  RlUlng  a  conveyance  of 
certain  of  said  property,  viz.,  that  situated- 
In  the  city  of  San  Antonio,  being  the  Presa 
street  property,  and  16  other  lots,  reciting  a 
consideration  of  $1,500.  Rilling  took  this 
deed  knowing  the  facts  that  existed  with  re- 
lation to  tbe  conveyance  of  Scbultze,  Jr.,  to 
his  father.  The  deed  was  not  Intended  as  an 
absolute  conveyance  to  Rilling,  but  as  be- 
tween Scbultze,  Jr.,  who  was  the  real  owner, 
and  Rilling,  it  was  in  fact  a  mortgage.  The 
fact  upon  which  this  conclusion  is  founded 
is  that  Scbultze,  Jr.,  procured  his  father  to 
make  the  deed  to  RlUing.  The  father  re- 
ceived no  consideration  therefor,  and  tbe 
deed  was  not  intended  by  the  parties  as  an 
absolute  conveyance.  The  consideration  con- 
sisted In  a  judgment  for  $487.89  that  Billing 
had  against  Scbultze,  Jr.;  also  the  note  pro- 
vided for  in  the  divorce  decree  of  $500,  ot 
which  there  was  then  a  balance  of  $400, 
and  $19  Interest,  and  $26  attorney's  fee  in- 
curred in  negotiating  this  transaction,  and  a 
check  for  $570  to  H.  Scbultze,  Jr.,— making 
Ui  all  $1,601.89.  It  appears  that  $1.88  was 
then  and  there  paid  by  Scbultze,  Jr.,  to  Ril- 
ling, making  tbe  amount  $1,500,  and  tbe 
next  day  an  Instrument  was  entered  Into  be- 
tween Rilling  and  Scbultze,  Jr.,  which  re- 
cited that  the  latter  destared  to  become  the 
owner  of  the  property,  and  Rilling  was  will- 
ing to  sell  same  to  him  upon  certain  condi- 
tions. Therefore:  "(1)  Scbultze  agrees  to 
pay  Rilling  therefore  $1,500,  with  hiterest 
after  date,  said  $1,600  to  be  paid  In  monthly 
Installments  of  not  less  than  $25,  not  later 
than  the  15tb  day  of  the  month,  until  the  full 
sum  of  $1,500  and  Interest  shall  have  been 
paid.  (2)  Scbultze,  Jr.,  agrees  to  pay  all 
taxes,  liens.  Incumbrances,  if  any,  on  the 
property,  etc.,  if  any  exist  or  may  accrue, 
to  ke^  up  certain  Insurance  and  make  re- 
pairs; It  being  understood  that  if  he  fail  in 
these  things  Rilling  might,  at  his  option,  pay 
taxes,  premiums,  or  other  charges,  the  same 
to  be  repaid  by  Scbultze,  witb  interest.  (3) 
Upon  Scbultze,  Jr.,  complying  with  his  agree- 
ments. Rilling  was  to  convey  the  property  by 
special  warranty  or  quitclaim  to  the  former 
at  bis  eqtense;  provided,  however,  that 
should  said  Scbultze  fail  to  promptly  make 
payment  of  any  of  the  moneys  herein  agreed 
to  be  i>aid  by  him,  or  should  fall  to  carry 
out  any  one  or  more  of  his  covenants  here- 
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fo,  then  this  contract  aball  at  once  be  of  no 
further  force  and  effect,  and  may,  at  the 
•option  of  Rilling,  be  canceled  without  further 
Action;  in  which  event  all  moneys  paid  by 
said  Schultze  shall  be  forfeited  to  Rilling  as 
liquidated  damages,  it  being  understood  that 
Schultze  shall  have  and  acquire  no  title  what- 
■ever  to  said  property  ■until  said  sums  of  money 
shall  have  been  paid  In  full,  neither  shall  he 
be  entitled  to  any  possession  thereof  until 
such  payment  in  full  shall  have  been  made; 
provided  that  said  Schultze  may,  if  he  so 
desires,  collect  or  cause  to  be  collected  the 
rents  and  revenues  of  said  property  at  his 
own  expense,  and  same,  when  paid  over  to 
Rilling,  to  be  credited  on  said  $1,500,  interest, 
etc.,  agreed  to  be  paid.  It  finally  provided 
for  a  reasonable  attorney's  fee  In  favor  of 
Rilling  In  case  litigation  should  arise  over 
this  contract,  or  it  should  become  necessary 
to  resort  to  legal  proceedings  In  respect 
thereto."  After  said  conveyance  of  March  1, 
1900,  Rilling  went  Into  possession  and  col- 
lected the  rents  for  14  months,  at  $25  per 
month,  and  has  paid  out  certain  sums  In  ex- 
penses, and  received  also  certain  sums  from 
Schultze,  Jr.,  as  Interest,  and  be  has  been 
in  possession  ever  since.  The  child  Is  abont 
six  years  of  age.  The  property,  other  than 
the  Fresa  street  property,  does  not  rent,  and 
the  latter  alone  is  reasonably  worth  $3,000. 
The  day  after  the  divorce  decree  Caroline 
Schultze  executed  a  deed  to  H.  Schultze,  Jr., 
conveying  the  property  in  controversy,  ex- 
pressing as  consideration  $10,  the  payment  of 
the  $500  debt  to  Rilling,  and  the  further  con- 
sideration of  H.  Schultze,  Jr.'s,  deeding  to  her 
certain  property  (presumably  the  property 
decreed  to  her  by  the  divorce  decree).  The 
deed  contains  covenants  of  general  warranty. 
The  judge's  conclusions  of  law  are  sub- 
stantially: (1)  That  Caroline  Schultze  was 
entitled  to  the  $12.50  monthly  allowance  up 
to  the  death  of  H.  Schultze,  Jr.,  and  that 
liability  for  such  allowance  ceased  upon  the 
latter's  death.  (2)  That  the  conveyance 
from  H.  Schultze,  Jr.,  to  his  father  is  void 
and  fraudulent  as  against  plaintiff's  claim, 
and  that  the  deed  to  Rilling  was  likewise 
void  as  to  plaintiff,  but  good  as  a  mortgage 
t>etween  him  and  H.  Schultze,  Jr.'s,  estate. 
<3)  That  the  $400  balance  of  the  $500  debt 
mentioned  In  tbe  divorce  decree  as  due  Ril- 
ling, and  which  constituted  part  of  tbe  $1,500 
consideration  recited  in  the  deed  from  H. 
Schultze,  Sr.,  to  Rilling,  Is  a  lien  upon  the 
property  superior  to  plaintiff's  claim,  and 
should  be  first  paid  out  of  the  property  con- 
veyed to  him.  (4  and  5)  That  $100,  a  reason- 
able attorney's  fee,  should  be  allowed  Rilling, 
and  that  after  charging  Rilling  with  net 
rents  there  is  due  him,  including  said  attor- 
ney's fee,  the  sum  of  $1,452.13,  with  8  per 
cent  Interest  from  May  15,  1901.  (6)  That 
plaintiff's  judgment  should  be  first  paid  out 
of  the  Medina  county  property,  and  next 
from  the  proceeds  of  the  Snn  Antonio  prop- 
erty, after  Ruling's  $400  and  Interest  there- 


in, said  $400  constituting  part  of  snid 
$1,462.13,  and  that  after  paying  Rilling  said 
$400  and  Interest  from  said  proceeds  to 
pay  any  unsatlsfled  balance  dne  Caroline 
Schultze,  after  the  sale  of  the  Medina  cooztty 
property,  and  then  the  balance  due  Rilling 
shall  be  paid  out  of  the  proceeds  of  the  sale 
of  the  San  Antonio  property.  (7)  That  tbe 
title  of  all  said  lands  be  devested  ttom  de- 
fendants H.  Schnltse,  Sr.,  and  H.  Rilltng 
and  all  other  parties  to  this  suit,  and  be 
vested  In  Louise  Schultze,  executrix  of  H. 
Schultze,  Jr.,  for  tbe  use  and  benefit  of  the 
heirs  and  devisees  of  H.  Schultze,  Jr.,  de- 
ceased, according  to  his  will,  but  subject  to 
the  terms  of  this  decree,  provided  that  tbe 
possession  of  the  property  on  Presa  street 
shall  remain  in  Rilling  until  the  same  be 
sold  or  his  debt  paid,  he  to  account  for  the 
reasonable  rentals  of  the  same.  (8)  That 
the  costs  of  this  proceeding  be  paid  out  of 
the  estate  of  H.  Schultze,  Jr.  (9)  That  J.  O. 
Terrell  be  allowed  $50  as  guardian  ad  litem 
herebi  for  the  child  Ruth  M.  Schultze.  (10) 
That  plaintiff  to  not  entitled  to  have  a  re- 
ceiver or  trustee  appointed  as  prayed  for. 
(11)  That  the  judgment  be  not  executed  by 
the  sheriff  under  orders  of  sale,  but  the 
same  should  be  certified  to  the  county  court 
having  jurisdiction  of  the  estate  «f  H. 
Schultze,  Jr.,  for  observance. 

Practically  all  these  conclusions  of  lavr 
are  assailed  on  this  appeal.  The  prime  ol>- 
ject  of  plaintiff  appears  to  be  to  obtain  an 
adjudication  that  the  allowance  did  not 
cease  with  H.  Schultze,  Jr.'s,  death;  that 
plaintiff  to  entllled  to  have  provision  made 
for  its  payment  monthly,  indefinitely  In  the 
future,  as  long  as  the  child  remained  a  minor 
and  unmarried,  as  a  preferred  charge  against 
the  estate;  and  that  she  was  entitled  to  have 
the  estate  administered  In  the  district  court 
as  a  trust,  until  the  decree  for  allowance  Is 
accordingly  satisfied.  We  are  unable  to  co- 
incide with  appellant  in  these  positions. 

Our  reasons  (or  holding  that  after 
Schultze's  death  payment  of  the  allowance 
should  not  be  required  are  as  follows:  The 
parent  Is  under  a  legal  as  well  as  moral  ob- 
ligation to  provide  for  the  child,  and  this 
duty  devolves  on  both  father  and  mother. 
It  has  been  held  that,  where  the  custody  of 
the  child  Is  awarded  to  the  mother  by  decree, 
this  ought  to  be  considered  as  carrying  with 
it  the  obligation  to  support,  although  this 
does  not  exclude  the  father's  liability.  Tiff. 
Pers.  &  Dom.  Rel.  S  116.  The  decree  be- 
tween Schultze  and  wife  awarded  her  as  In- 
demnity or  provision  In  respect  to  her  per- 
formance of  her  legal  obligation  a  simple 
judgment  against  the  husband  for  monthly 
payments  to  her  of  $12.50,  with  executlonn 
monthly  if  necessary,  but  no  Hen  was  Im- 
posed upon  his  property  for  the  Installments. 
His  property  was  as  subject  to  other  debts 
of  his  as  for  this,  and  might  have  been  dis- 
sipated by  other  debts  to  the  exclusion  of 
this. 
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The  qneetlon  la  rellered  from  some  of  Its 
difficulties  by  the  fact  that  Schtiltee  left  bis 
entire  estate  to  the  child.  It  may  be  that 
had  Schnltze  provided  otlierwlae,  or  left  no 
Trill,  Mrs.  Schuttze'B  right  to  this  montldy 
allowance  woTiId  hare  continued  after  bis 
death.  This  we  do  not  consider.  The  pro- 
Tislon  In  the  decree  granting  the  allowance 
was  really  in  the  Interest  of  the  child,  and 
it  was  founded  upon  the  obligation  of  the 
fatber  to  support  It  out  of  bis  inopwty, 
and  contemplated  his  continued  existence. 
Whether  the  decree  was  legally  right  or  not 
in  this  respect  is  not  the  question,  because 
the  decree,  as  between  the  fatber  and  moth- 
er, was  conclusive.  It  not  having  been  ap- 
pealed from.  Upon  Scbultze's  death  the  es- 
tate became  the  property  of  the  child,  and 
from  that  time  on,  if  plaintiff  was  allowed 
to  enforce  these  payments,  they  would  come 
from  its  property.  Plalntllt  would,  by  virtue 
of  a  Judgment  against  her  husband,  be  ap- 
propriating the  child's  property  for  its  sup- 
port This  is  Incompatible  with  the  statntes 
of  this  state  relative  to  minors'  estates, 
which  provide  the  mode  and  manner  by 
which  their  property  may  be  taken  for  their 
maintenance  and  support.  Our  statutes  not 
only  throw  restrictions  around  the  use  of  a 
minor's  estate  for  its  support  and  commit 
the  Jurisdiction  of  such  matters  in  the  coun- 
ty courts,  but  they  also,  In  the,  administra- 
tion of  deceased  persons'  estates,  provide 
for  the  granting  of  allowance  to  children  of 
the  deceased.  There  being,  under  the  cir- 
cumstances of  this  case,  no  liability  by  vir- 
tue of  said  decree  for  these  payments  after 
Sdinltze's  death,  the  basis  falls  upon  which 
appellant  endeavors  to  construct  a  receiver- 
ship or  trusteeship  for  this  estate.  We 
overrule  appellant's  first,  seventh,  and  eighth 
assignments  of  error. 

The  third,  fifth,  and  sixth  assignments  re- 
fer to  matters  which  do  not  concern  appel- 
lant She  has  no  cause  to  complain  of  the 
Judgment  which  decreed  the  deed  from  H. 
Schnltze,  8r.,  to  Rilling  to  be  a  mortgage  as 
between  them;  It  having,  so  far  as  appellant 
b  concerned,  been  declared  of  no  effect  and 
ber  rigbtB  adjusted  upon  that  basis. 

The  fourth  assignment  is  that  the  court 
erred  In  decreeing  that  Rilling  was  entitled 
to  a  lien  for  $400,  superior  to  appellant's 
claim.  This  cannot  be  error,  because  the 
annulment  of  the  said  deed  would  leave 
Billing's  claim  as  It  was  before,  and  be  bad 
a  deed  of  trust  on  the  property  for  $400, 
which  was  recognised  in  the  divorce  decree. 

The  ntetb  assignment  Is  that  the  court 
erred  In  resting  the  title  of  the  lands  In  de- 
fendant Louise  Schnltze,  executrix  of  H. 
Scbultze,  Jr.,  and  the  tenth  Is  that  it  erred 
hi  decreeing  possession  of  the  Press  street 
property  In  Rilling  imtU  It  should  be  sold 
and  bis  debt  paid.  The  eleventh  Is  that  the 
conrt  erred  In  holding  that  its  Judgment 
sboold  not  be  executed  by  the  sheriff  under 
an  order  of  sale,  and  In  decreeing  that  It 


should  be  certified  to  the  county  court  for 
observance. 

The  award  of  allowance  created  no  lien  on 
the  property  of  H.  Schultze,  Jr.;  nor  can 
there  be  any  pretext  for  a  claim  that  bis 
property  was  a  trost  fund  to  serve  the  pur- 
poses of  the  allowance.  But,  the  suit  hav- 
ing been  brought  bt  the  lifetime  of  H. 
Schultze,  Jr.,  that  court  was  authorized  by 
statute  to  cite  his  executrix,  and  to  proceed 
to  adjudicate  the  matters  in  controversy. 
Appellant's  Judgment  was  against  the  execu- 
trix as  such.  If  the  court  had  undertaken 
to  execute  Its  decree,  It  would  have  assumed 
that  there  were  no  other  claims  against  the 
estate,  and  the  effect  of  such  proceeding 
would  have  been  to  administer  tbe  estate 
for  the  benefit  of  the  parties  to  this  suit 
That  other  claims  existed  of  a  prior  class 
we  may  presume,  such  as  funeral  expenses 
and  allowances  for  the  child.  Article  2(M9, 
Rev.  St.  The  order  certifying  the  decree  to 
the  county  court  for  observance  was  correct 
as  also  tjbat  vesting  title  in  the  executrix. 
According  to  the  values  of  the  property  as 
shown  In  this  record  and  the  claims  In  ques- 
tion, the  estate  appears  to  be  solvent  and 
It  ought  to  be  so  presumed.  The  vesting 
of  the  temporary  possessory  right  to  the 
Press  street  property  in  Hilling  is  a  matter  of 
which  the  executrix  docs  not  complain,  and 
we  cannot  see  how  appellant  Is  prejudiced 
thereby.  According  to  the  instruments  held 
good  as  between  Billing  and  Schultze,  Jr., 
and  as  between  them.  Hilling  was  entitled 
to  possession,  and  It  seems  had  possession 
when  Schultze  died.  This  property  alone  Is 
worth  $3,000  more  than  enough  to  satisfy 
all  the  claims  involved  in  this  decree,  to  say 
nothing  of  the  other  property  of  the  estate. 
We  fall  to  see  wherein  appellant  is  preju- 
dicially affected  by  the  temporary  disposition 
the  decree  makes  of  the  possession  and  the 
rents  of  this  particular  property,  and,  sneb 
being  the  case,  she  ought  not  to  be  beard  to 
complain. 

Nothing  of  which  appellant  has  any  real 
cause  to  complain  is  shown  by  the  twelfth 
assignment 

The  second  assignment  complains  of  the 
Judgment  in  respect  to  costs.  Plaintiff  was 
successful  in  part  only,  she  behig  denied 
much  of  the  relief  she  sought  In  many 
respects  the  other  parties  were  successful. 
That  appellant's  coimsel  does  not  regard  her 
as  the  successful  party  is  made  manifest 
by  the  fact  that  she  Is  here  complaining  of 
nearly  every  mlhig  of  the  court  Article 
1426,  Rev.  St,  does  not  apply.  Wheatley  v. 
Grlflin,  60  Tex.  214,  and  cases  cited.  The 
costs  were  all  adjudged  against  the  estate, 
which,  as  before  stated,  appears  to  be  sol- 
vent. 

The  appellee  RllUng  presents  seven  cross 
assignments.  The  first  three  we  think  need 
not  be  discussed.  They  evidently  are  with- 
out merit  The  fourth  and  fifth  also,  be- 
cause of  the  court's  finding  that  the  deed 
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from  H.  Schnltze,  Sr.,  to  RllUng  was  fraud- 
ulent and  void  as  to  plalutlff.  Tbere  was 
no  estoi^>el  in  the  facts  set  forth  In  connec- 
tion with  the  sixth.  The  fact  was  clearly 
established  that  the  father  held  the  title  for 
his  son,  and  did  not  claim  the  property  for 
himself.  The  seventh  Is  that  "the  court  er- 
red In  holding  the  deed  from  Schultze,  8r., 
to  Rilling  to  be  a  mortgage  as  between  the 
latter  and  Schultze,  Jr.,  and  that  the  title 
did  not  pass  to  Rilling  subject  to  the  right 
of  purchase  by  Schultze,  Jr.,  in  accordance 
with  the  contract  of  sale  of  March  2,  1900, 
and  In  not  holding  that  Schultze,  Jr.,  had 
breached  the  same,  and  therefore  acquired 
no  right  thereunder."  Appellee  Insists  that 
the  contract  was  a  conditional  sale,  and  be- 
cause of  Schultze,  Jr.'s,  failure  to  comply 
with  its  terms,  he  and  his  estate  had  no 
rights  thereunder  as  to  RiUing. 

The  facts  bearing  on  this  matter  are: 
Schultze,  Jr.,  owed  Rilling  a  Judgment 
amounting  to  $487.88;  also  |41S,  being  the 
balance  of  the  fSOO  debt  mentioned  in  the 
divorce  decree,  with  Interest  These  sums, 
together  with  Ruling's  check  to  him  for 
$670,  and  an  attorney's  charge  of  $25  for 
services  in  this  negotiation,  constituted  the 
consideration  for  the  deed  from  Schultze,  Sr., 
to  RiUing;  and,  to  make  these  sums  aggre- 
gate $1,B00  even,  the  sum  of  $1.89  was  paid 
by  Schultze,  Jr.,  to  Rilling  at  the  time.  The 
conveyance  from  Schultze,  Sr.,  to  Rilling  was 
really  a  transaction  between  Schultze,  Jr., 
and  Rilling;  and  the  next  day  an  instrument 
was  drawn  up  and  signed  by  Rilling  and 
Schultze,  Jr.,  which  stated  that  RiUing  had 
become  the  owner  of  the  Preaa  street  prop- 
erty, also  the  16  lots  in  San  Antonio,  by 
deed  from  H.  Schultze,  Sr.,  to  him;  and  H. 
Schultze,  Jr.,  being  desirous  of  purchaahig 
the  property,  RiUing  agreed  to  seU  it  to  him 
for  $1,500,  with  8  per  cent  interest  from 
date,  the  same  to  be  paid  in  monthly  Install- 
ments of  not  less  than  $25,  not  later  than  the 
15th  of  each  month,  the  first  payment  to  be 
made  on  March  15,  1900,  which  sums 
Schultze,  Jr.,  so  agreed  to  pay,  and  also  to 
pay  aU  taxes,  liens^  and  incumbrances,  if 
any,  now  or  thereafter  accruing,  and  to  ear- 
ly insurance  for  not  less  than  $1,600,  payable 
to  RUUng,  and  to  keep  the  property  in  the 
same  condition  as  it  now  is,  at  his  (Schultze, 
Jr.'s)  cost;  it  being  understood  that  If  he 
faUed  to  pay  taxes,  premiums,  and  other 
charges,  RUling  might,  at  his  option,  pay 
them,  and  that  Schultze  In  that  event  prom- 
ised to  immediately  repay  same,  with  inter- 
est at  8  per  cent  per  annum.  The  instru- 
ment then  binds  RiUing  to  convey  the  prop- 
erty to  Schultze,  Jr.,  by  special  warranty 
or  quitclaim,  upon  compUance  by  the  latter 
of  aU  the  above  agreements.  It  further  pro- 
vides that  in  the  event  Schultze  should  faU 
to  promptly  make  payments  as  agreed,  or 
fail  to  carry  out  any  one  or  more  of  his  cove- 
nants, the  contract  was  to  be  of  no  further 
effect,  and  might,  at  the  option  of  RiUing, 


be  canceled  without  further  action,  In  which 
event  the  moneys  theretofore  paid  by  Schultze 
shaU  be  forfeited  to  RUling  as  liquidated 
damages;  also  that  Schultze  shaU  have  and 
acquire  no  tiUe  whatever  to  said  property 
untU  said  sums  of  money  shaU  have  been 
paid  in  fuU;  neither  shall  be  be  entitled 
to  any  possession  thereof  until  such  payment 
in  full  shaU  have  been  made,  provided  that 
said  Schultze  may,  if  he  so  desires,  coUect 
or  cause  to  be  collected,  the  rents  and  reve- 
nues of  said  property  at  his  own  expense, 
the  same  when  paid  over  to  said  RiUing  to 
be  credited  on  the  $1,500  and  interest  and 
other  sums  hereinbefore  agreed  to  be  paid. 

The  court's  finding  of  fact  was  "that  the 
conveyance  from  Schultze,  Sr.,  to  H.  Rilling 
was  not  intended  by  the  parties  thereto  as 
an  absolute  conveyance,  but  involved  a  sep- 
arate condition  of  defeasance,  which  was  ex- 
pressed by  the  parties  in  the  foUowing  In- 
strument, and  which  was  executed  and  de- 
livered the  next  day."  (The  one  above  stat- 
ed.) There  is  no  statement  of  facts,  and  we 
do  not  know  upon  what  evidence  the  court 
predicated  the  conclusion  that  the  deed  to 
RUling  was  not  Intended  by  the  parties  as  an 
absolute  conveyance.  We  cannot  go  behind 
this  finding,  and,  If  it  was  not  Intended  by  the 
parties  as  conveying  title  to  Rilling,  we  can- 
not well  hold  that  the  court  erred  in  treating 
the  contract  between  him  and  Schultze.  Jr., 
as  a  mortgage,  and  not  a  conditional  deed. 
If,  however,  this  be  not  correct  and  we 
assume  that  RiUing  acquired  a  title,  under 
the  circumstances,  which  he  could  sell  to 
Schultze,  Jr.,  we  nevertheless  are  of  opinion 
that  the  instrument  should  be  regarded  as  a 
mortgage.  The  Presa  street  property  alone 
was  worth  $3,000,  to  say  nothing  of  the  16 
lots.  There  appear  to  have  been  no  Incum- 
brances on  the  property  except  in  favor  of 
RiUing.  The  two  instruments,  under  the  find- 
ings, may  be  treated,  as  between  Schultze, 
Jr.,  and  RiUing,  as  having  taken  place  concur- 
rently. Schultze,  Jr.,  was  hidebted  to  Rilling 
for  about  two-thirds  of  the  $1,600,  and,  al- 
though these  are  claimed  to  have  been  set- 
tled by  the  conveyance  to  Rilling,  there  is  no 
doubt  that  they  were  figured  hi  to  make  the 
$1,600  consideration  which  Schultze  agreed 
to  pay  RUling,  and  that  he  in  fact  continued 
to  owe  those  sums  as  before. 

The  findings  of  fact  state  in  detail  by  Itemi 
what  went  to  make  up  the  consideration  of 
the  deed  to  RiUing,  and  we  infer  this  was 
not  the  way  the  consideration  was  expressed 
in  the  deed,  but  that  it  expressed  the  consid- 
eration of  $1,600.  There  was  evldentiy  noth- 
ing in  the  deed  expressing  the  fact  that  the 
Judgment  and  the  deed  of  trust  to  RUling 
were  settled,  and  they  do  not  appear  to  hav» 
been  released  by  separate  tostraments.  8« 
these  debts  really  continued  to  exist  in  fh* 
consideration  that  Schultze,  Jr.,  was  to  pay 
RUling.  It  may  well  be  inferred  from  all 
the  circumstances  that  the  $570  advanced 
by  RlUIng,  and  which  the  oratract  bound 
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him  to  repay,  was  to  Induce  Scbnltze,  Jr., 
to  bare  the  title  and  agreements  appear  In 
this  form.  If  we  adopt  appellee's  view,  and 
treat  the  two  Instruments  as  separate  and 
independent  transactions,  it  would  appear 
eren  more  clearly  that  the  contract  was  a 
mortgage.  Say  that  Rilling  obtained  title  by 
the  deed  from  Schultze,  3r.  No  considera- 
tloa  was  paid  Schultze,  Sr.  At  the  time  the 
deed  was  made  It  appears  that  Rilling  gave 
to  Schultze,  Jr.  (not  Schultze,  Sr.),  the  check 
for  $570.  So  the  next  day,  when  the  con- 
tract waa  entered  into  with  Schultze,  Jr., 
the  $1,500  consideration  was  made  up,  bar- 
ring the  attorney's  fee  of  $25,  entirely  of  his 
then  existing  indebtedness  to  Rilling.  Tak- 
ing all  the  circumstances,  together  with  the 
fact  that  it  was  not  the  intention  of  the 
parties  that  the  deed  to  Rilling  should  be  an 
absolute  conreyance  to  him,— which  latter 
fact  we  think  was  essential  in  order  to  enable 
him  to  make  Schultze,  Jr.,  a  conditional  deed, 
—we  conclude  that  the  court  was  right  In 
pronoundug  thr  instrument  a  mortgage. 
The  Jndgment  Is  affirmed. 


SWAIN  et  nx.  v.  MITCHELL.' 

(Court  of  CItII  Appeals  of  Texas.    Oct.  80, 

1001.) 

TEUST    DXBIV-rOREOLOSUItE-DBBD    TO    PUP 
CHASBB^RBCITALS-KFPBCT— NOTICB-TRB8 
PASS    TO   TET    TITLB-PBJTITION— CITATION- 
▼ARIAKCn-BNACTlfBm-   OF   REVISED   STAT- 
UTES—BFI'BCl'. 

1.  A  d«e<  of  trust  to  secure  a  note  provided 
that  any  rodtal  in  the  deed  given  by  any  trus- 
tee thereunder  as  to  the  time,  place,  and  terms 
«f  aaJe  having  been  duly  published,  or  as  to 
any  other  preliminary  act  having  been  done 
by  said  trnstee,  should  be  taken  as  prima  fade 
tme.  A  deed  thereafter  executed  by  a  trustee 
recited  that  whereas,  "the  holder  of  said  note 
has,  since  said  default,  requested  me,  the  said 
trustee,  to  sell  said  property,"  etc.  Beld,  in 
trespass  to  try  title  by  the  purchaser  at  the 
trustee  sale,  to  make  a  prima  facie  case  that 
the  request  to  sell  was  made  by  the  holder  of 
the  note. 

2.  Sayles*  Ann.  CSv.  St  art.  2368  (Acts  1888), 
mxivided  that  notice  of  a  sale  of  real  estate  un- 
der a  trust  deed  shall  be  given  "as  now  re- 
anired  in  Judicial  sales."  The  statute  as  to  ju- 
oicial  sales  in  force  at  the  time  when  the  ar- 
ticle was  enacted  did  not  require  personal  serv- 
ice of  notice.  Beld,  that  a  statute  thereafter 
enacted  In  1886  requiring  service  of  notice  on 
a  defendant  in  execution  did  not  affect  article 
2360,  and  personal  service  on  the  maker  of  a 
trust  deed  was  therefore  unnecessary. 

3.  The  act  adopting  the  Revised  CSvil  Statutes 
in  1896  provided  that  "the  providons  of  the 
Revised  Statutes  so  far  as  they  are  snbstantiBl- 
ly  the  same  as  the  statutes  in  force  at  the  time 
when  the  Revised  Statutes  shall  go  into  effect 
*  *  *  shall  be  construed  as  continuationB 
tlwreof  and  not  as  new  enactments  of  the 
same."  Sayles*  Ann.  Civ.  St  art  2368  (enact- 
ed in  1888),  declared  that  notice  of  a  sale  of 
real  estate  nnder  a  trust  deed  shall  be  given 
"as  now  required  in  Judicial  sales."  HOd,  that 
article  2360  waa  not  re-enacted  by  the  adoption 
of  the  Revised  Statutes,  but  continued  in  force, 
and  the  statute  in  force  as  to  jadicial  sales  in 
1888  prescribed  tiie  method  of  notice. 

'  Rehearing  denied  December  2,  1901,  and  writ  of 
tmt  deoied  by  (upreme  court. 


4.  A  deed  of  trust  provided  that  any  sale 
thereunder  should  lie  nnder  execution  according 
to  law,  and  declared  that  any  recitals  in  the 
deed  by  the  trustee  as  to  the  time,  place,  and 
terms  of  sale  having  been  duly  published,  etc., 
should  be  prima  faoe  true.  Beta,  that  a  recital 
in  such  deed  that  the  land  was  sold  "after  hav- 
ing given  public  notice  of  the  time,  place,  and 
terms  of  such  sale  by  giving  public  notice  as 
required  by  said  trust  deed,"  was  a  statement 
of  fact,  and  prima  fade  evidence  that  the  law 
as  to  notice  was  complied  with. 

5.  In  trespass  to  ti?  title,  where  the  oetition 
described  the  land  as  situated  on  "C»>rinth" 
street,  and  the  citation  as  on  "Comth"  street 
but  the  description  was  otherwise  the  same,  the 
variance  did  not  render  the  dtation  void. 

Brror  from  district  comrt,  Dallas  comity; 
J.  J.  Eckford,  Judge. 

Trespass  to  try  title  by  James  R.  Mitchell 
against  W.  F.  Swain  and  wife.  From  ■ 
Judgment  for  plaintlfr,  defendants  bring  er- 
ror.   Affirmed. 

P.  M.  Stine  and  J.  C.  Fatton,  for  plalntiffa 
In  error.  Philip  Lindsey,  for  defendant  in 
error. 

FLT,  J.  This  suit  was  Instituted  by  James 
S.  Mitchell  against  W.  F.  Swain  and  his 
wife,  Viola  Swain,  In  trespass  to  try  Utie  to 
certain  land  in  the  city  of  Dallas.  The  trial 
was  by  Jury,  and  a  verdict  was  instructed  In 
favor  of  defendant  in  error.  Defendant  in 
error  claims  the  land  through  a  trustee's  deed 
made  to  him  under  and  by  virtue  of  a  deed 
of  trust  executed  by  plaintiffs  in  error  to 
secure  a  certain  promissory  note.  In  the  deed 
of  trust  is  the  following  provision:  "And  It 
is  further  and  lastiy  specially  agreed  by  the 
parties  hereto  that  in  any  deed  or  deeds  given 
by  any  trustee  hereunder  any  and  all  state- 
ments of  facts  or  other  recitals  therein  made 
as  to  the  nonpayment  of  the  money  secured, 
or  as  to  the  time,  place,  and  terms  of  sale 
and  property  to  be  sold  having  been  duly 
published,  or  as  to  any  other  preliminary 
act  or  thing  having  been  duly  done  by  said 
trustee,  shall  be  taken  by  any  and  all  courts 
of  law  and  equity  as  prima  fade  evidence 
that  the  said  statements  or  recitals  state 
facts,  and  without  further  question  shall  be 
accepted  as  such."  In  the  deed  made  by  the 
trnstee  to  defendant  In  error  It  was  recited: 
"Whereas,  default  has  been  made  in  the  pay- 
ment of  said  Indebtedness,  and  James  R. 
Mitchell,  the  holder  of  said  note,  has,  since 
said  default,  requested  me,  the  said  trustee, 
to  sell  said  property  in  accordance  with  the 
provisions  of  said  trust  deed,  for  the  purpose 
of  paying  said  Indebtedness;  and  whereas, 
pursuant  to  said  request  and  to  the  provisions 
of  said  trust  deed,  I  proceeded  to  sell  said 
property  at  public  auction  at  the  court  house 
door  of  Dallas  county,  Texas,  between  the 
hours  of  10  o'clock  a.  m.  and  4  o'clock  p.  m. 
on  Tuesday,  the  first  day  of  August,  1899, 
after  having  g^lven  public  notice  of  the  time, 
place,  and  terms  of  such  sale,  by  giving  no- 
tice as  required  by  said  trustee's  deed."  The 
foregoing  recitals  were  the  only  evidence  of> 
compliance  with  the  law  and  terms  of  the*^ 
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troBt  deed  la  making  the  deed,  and  It  la  In- 
alsted  by  plaintiffs  in  error  that  the  proof  is 
higufflclent,  because  it  was  not  cbown  that 
the  request  to  sell  was  made  by  the  holder 
of  the  note,  or  that  personal  notice  was  given 
to  the  makers  of  tiie  trust  deed. 

The  deed  of  the  trustee  was  made  to  de- 
fendant In  error,  to  whom  the  note  was  exe- 
cuted, and  he  is  defending  the  title  that  he 
obtained  at  the  trustee  sale,  and  would  raise 
the  presumption  that  he  was  the  holder  of 
the  note,  and  requested  the  sale  of  the  prop- 
erty. We  are  inclined  to  the  opinion  that  tlie 
recitals  in  the  deed  made  by  the  trustee  would, 
under  the  provisions  of  the  deed  of  trust, 
have  made  a  prima  facie  case  anyway.  Un- 
der an  act  passed  In  1889,  now  article  2369, 
Sayles*  Ann.  Cly.  St,  it  was  provided  that 
"all  sales  of  real  estate  made  in  this  state  un- 
der powers  conferred  by  any  deed  of  trust 
or  other  contract  lien  shall  be  made  iu  lUe 
county  in  which  such  real  estate  is  situated," 
and  that  "notice  shall  be  given  as  now  re- 
quired In  Judicial  sales."  That  law  has  not 
been  changed  or  amended.  At  the  lime  the 
law  in  question  was  enacted  the  law  ns  to 
Judicial  sales  did  not  require  the  service  of 
a  notice  of  sale  on  the  defendant  In  execu- 
tion, and  no  such  requirement  existed  until 
1895,  when  the  present  law  was  enacted. 
The  law  as  to  sales  under  trust  deeds  was 
not  changed  to  conform  to  the  requirements 
of  the  amendment  of  1895,  and  the  require- 
ments of  the  law  as  to  Judicial  sales  as  it 
existed  In  1889  must  be  looked  to  in  ascer- 
taining the  notice  that  should  be  given  of  a 
sale  under  a  trust  deed.  Had  the  language 
of  the  act  of  1889  been  "notice  shall  be  given 
as  required  in  Judicial  sales,''  the  statute  as 
to  Judicial  sales  In  effect  at  the  time  of  sale 
under  the  trust  deed  would  prescribe  the 
method  of  giving  notice,  but  the  language 
confines  the  notice  to  such  as  Is  "now  re- 
quired"; that  is,  at  the  time  of  enactment 
of  the  law.  It  cannot  be  maintained  that 
there  was  a  re-enactment  of  this  law  by  the 
adoption  of  the  Revised  Civil  Statutes  in 
1895,  for  in  the  act  adopting  them  It  is  pro- 
vided "that  the  provisions  of  the  Revised 
Statutes,  so  far  as  they  are  substantlaUy  the 
same  as  the  statutes  of  the  state  In  force  at 
the  time  when  the  Revised  Statutes  shall  go 
Into  effect,  or  the  common  law  In  force  In 
this  state  at  said  time,  shall  be  construed  as 
continuations  thereof,  and  not  as  new  en- 
actments of  the  same." 

In  the  deed  of  trust  It  was  provided  that 
the  sale  should  be  as  under  execution,  in  ac- 
cordance with  the  laws  of  the  state  of  Texas 
governing  sales  under  deed  of  trust,  and  in 
the  deed  of  the  trustee  it  is  recited  that  the 
land  was  sold  "after  having  given  public 
notice  of  the  time,  place,  and  terms  of  such 
sale,  by  giving  public  notice  as  required  by 
said  trust  deed."  This  was  the  statement 
of  a  fact,  and  not  a  conclusion  of  law,  and 
the  recital  was  prima  facie  evidence  that  the 
law  as  to  notice  was  complied  with. 


There  is  no  merit  In  the  contention  that 
W.  P.  Swain  was  not  properly  cited.  A 
variance  between  the  description  of  the  land 
in  the  petition  and  that  in  the  citation  did 
not  render  the  citation  void.  Cave  v.  City 
of  Houston,  6S  Tex.  619.  The  only  variance 
complained  of  Is  that  the  land  was  stated 
In  the  petition  to  be  situated  in  Dallas  on 
"Cortath"  street,  while  In  the  citation  It 
was  stated  to  be  on  "Coruth"  street  The 
description  of  the  land  in  other  respects  was 
the  same  In  both  Instmments. 

The  Judgment  Is  a£Qrmed. 


PUOKBTT  V.  IRiICK.1 

(Obart  of  Cavil  Appeals  of  Texas.     Dee.  14, 

1901.) 

CONVDRSION— BVIDEKCB— UATERIAUTT. 

1.  Where  plaintiff  alleged  tlmt  he  had  sold 
defendant  a  half  interest  in  a  stock  of  goods 
for  $750.  but  that  the  defendant  converted  the 
other  half  to  bis  own  nse,  and  defendant  claim- 
ed that  he  had  purchased  the  entire  stock,  de- 
fendant, in  cross-examining  plaintiff,  could 
show  that  about  two  months  before  ttie  sale 
plaintiff  had  offered  the  entire  stock  to  another 
person  for  $350  or  $400. 

2.  It  was  error  to  admit  evidence  of  the  val- 
ue of  plaintiff's  services  while  working  with  the 
stock;  the  action  lieiag  to  recover  for  a  half 
Interest  in  the  stock,  and  not  for  wages. 

Appeal  from  Cooke  comity  court;  B.  P. 
Mitchell,  Judge. 

Action  by  James  A.  Irlck  against  J.  W. 
Fuckett  Prom  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Hayworth  &  Cobb,  for  appellant.  Pot- 
ter &  Potter,  for  appellee. 

HUNTBB,  J.  This  suit  was  brought  by 
Irtck  to  recover  of  Pudcett  the  value  of  a 
half  Interest  in  a  stock  of  merchandise  which 
it  Is  alleged  Puckett  converted  to  bis  owb 
use,  the  value  thereof  being  placed  at  $750. 
The  defendant  filed  a  general  i&aM  and  a 
special  answer,  not  necessary  to  notice  here. 
The  case  was  tried  by  a  Jury,  who  brought 
a  verdict  for  plaintiff  for  $644.26,  upon  which 
Judgment  was  rendered,  and  from  that  Judg- 
ment this  appeal  is  taken  by  Pnckett 

The  material  question  in  the  case  was 
whether  Irlck  sold  the  entire  stock  or  only 
a  half  interest  to  Puckett  On  the  trial  the 
defendant,  Puckett.  offered  to  prove  by  the 
plaintiff,  Irlck,  on  cross-examination,  that 
he  (Irlck)  had,  about  two  months  before  the 
sale  to  Puckett,  agreed  to  sell  the  entire 
stock  of  goods  to  Miller  for  60  cents  on  the 
dollar  of  their  Invoice  price,  which  would 
have  amounted  to  about  $350  or  $400,  but  the 
sale  was  not  completed  because  of  a  dis- 
agreement between  them  as  to  which  should 
pay  certain  attorney's  fees  connected  there- 
with. This  evidence  was  objected  to  on  the 
ground  that  it  was  irrelevant  and  Imma- 
terial, and  the  objection  was  sustained.    The 

•  Rcbeartng  denied  Juuarr  11.  1*0*^^  L^ 
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same  evidence  was  offered  by  deposition  of 
said  MlUer,  and  was  also  excluded  on  tbe 
same  grounds.  We  think  the  court  erred  In 
excluding  this  eridmce.  It  was  both  rele- 
vant and  materlaL  It  was  a  circumstance 
from  which  the  jury  might  reasonably  con- 
dode  that  Irick  made  the  same  or  a  similar 
offer  to  Puckett  Of  course.  If  the  circum- 
stances surrounding  the  two  transactions 
were  different,  these  would  be  admissible  in 
rebuttal  to  break  the  force  of  the  circum- 
stance. 

The  court  also  admitted  evidence  of  Rob- 
ert Geamal  to  prove  that  while  Irick  worked 
in  the  store  his  services  were  worth  $18  per 
week.  It  was  objected  by  the  defendant 
that  this  evidence  was  Irrelevant,  as  plain- 
tiff had  not  sued  for  wages,  but  for  the  value 
of  a  half  Interest  in  the  stock,  and 'we  think 
this  objection  ought  to  have  been  sustained. 

For  these  errors  the  Judgment  therein 
must  be  reversed,  and  we  deem  it  unneces- 
sary to  discuss  the  other  assignments  made. 
Tbe  Juriigiiwiit  is  reversed,  and  the  cause  re- 
manded for  a  new  trtaL 


HOPKINS  V.  WOLDBRT  GROCERY  (30. 
(Court  «C  Qhril  Appeals  of  Texas.    Jan.  8; 

1902.) 

WRITTEN    CONTRACTS— PAROL    BVIDBNCB    TO 
VARY— FRAX;i>-DIin!NSB— PLBADINQ. 

1.  Where  defendant  contracted  in  writing  to 
deliver  a  oeitaln  qnantity  of  pecans  at  a  spec- 
ified place,  time,  and  price,  parol  evidence  that 
racfa  pecans  were  to  oe  grown  in  certain  ter- 
ritoTT  would  add  to  the  contract,  and  is  inad- 
miasiUe. 

2.  Where  defendant  contracted  in  writing  to 
deliver  a  certain  quantity  of  pecans  at  a  spec- 
ified time,  place,  and  price,  a  plea  that  he  was 
todnced  to  enter  into  such  contract  by  fraud- 
nlent  representations  that  the  pecan  crop  was 
good  in  the  adjacent  territory,  while  in  fact 
such  crop  was  there  a  failure,  is  insufficient, 
where  it  is  not  alleged  that  by  reason  of  such 
failure  It  would  have  cost  more  to  fill  the  con- 
tract. 

Appeal  from  Milam  county  court;  R.  B. 
Pool,  J.udge. 

Action  by  tie  Woldert  Grocery  Company 
against  B.  J.  M.  Hopkins.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Morrison  &  Wallace,  for  appellant  Hef- 
ley,  McBride  &  Watson,  for  appellee. 

KBT,  J.  This  Is  an  action  for  damages 
for  breach  of  a  written  contract  for  the  sale 
of  80,000  pounds  of  pecans.  The  breach  of 
the  contract  and  the  damage  resulting  there- 
from were  clearly  shown  by  undisputed  tes- 
timony, and  the  court  directed  a  verdict  tar 
the  plaintUL  The  contract  referred  to  reads 
as  foUows:  "Rockdale,  Texas,  Aug.  24,  '99. 
I  have  this  day  sold  and  agree  to  deliver  to 
Woldert  Gro.  Co.,  f.  o.  b.  cars  Rockdale,  one 
car  load  00,000  pounds)  thirty  thousand 
pounds  new  crop  pecans,  (at  4e.)  four  cents 
I>er  pound,  delivery  to  be  made  on  or  be- 


fore Nov.  14,  1S90.  Pecans  to  be  sacked. 
[Signed]  B.  J.  M.  Hopkins."  While  some 
other  questions  are  presented,  the  main  con- 
tention is  that  the  defendant  had  the  right 
to  show  that  at  the  time  the  contract  was 
made  it  was  understood  and  agreed  that  tbe 
defendant  was  to  M  it  with  pecans  of  tbe 
crop  of  1899,  grown  in  the  territory  trlbuta- 
tary  to  Rockdale,  and  that  the  plaintiff  reiwe- 
sented  to  the  defendant  at  the  time  the 
contract  was  made  that  said  pecan  crop 
was  good,  which  was  untrue,  and  in  fact 
that  the  crop  in  said  territory  was  a  total 
failure.  To  have  permitted  the  defendant 
to  prove  that  the  pecans  referred  to  were 'to- 
be  grown  in  the  territory  trlbutaiy  to  Sock- 
dele,  and  not  elsewhere,  would  have  added 
a  condition  to  tbe  contract  in  respect  to 
which  there  was  no  ambiguity.  If  the  de- 
fendant had  tendered  to  the  plaintiff  80,000 
pounds  of  pecans  of  the  crop  of  1890  grown 
in  Travis  county,  the  plaintiff  ceold  not  have 
declined  to  receive  them,  because  they  were 
not  grown  in  the  vlclnitT  of  Rockdale.  In 
fact,  the  contract  Is  plain  and  clear.  It  re- 
quired the  defendant  to  fWDteh  a  stated 
quantity  of  pecans,  and  the  ptalntUf  to  pay 
four  cents  a  pound  therefor,  and  it  was 
wholly  Immaterial  whene  tbe  defoidaiit  pro- 
cured the  pecans. 

The  defendant's  plea  of  fraud,  charging 
that  the  plaintiff's  agent  miarepzesented  to 
the  defendant  the  oondltion  of  the  p«can 
crop  in  the  territory  adjacent  and  tributary 
to  Rockdale,  was  insufDcient,  because  it  did 
not  av^  that,  by  reason  of  the  failupe  of 
the  pecan  crop  In  that  tecrisary.  It  wvnld 
have  cost  tbe  defendant  more  to  procure 
the  pecans  with  which  to  fill  the.  contract 
than  it  would  if  the  crop  in  that  territory 
had  been  as  bountiful  as  reiiresented  by  the 
plaintiff's  agent.  The  court  heard  all  the 
testimony  offered  by  tbe  parties,  and,  after 
hearing  argument  upon  the  question,  de< 
elded  to  Bubmtt  the  Issues  contended  for  by 
counsel  for  the  defendant  to  the  Jmry,  but 
adjourned  the  case  over  until  the  following 
day.  When  tbe  trial  was  resumed  Qie  nest 
morning  the  judge  announced  to  the  de- 
fendant's counsel  that  be  had  changed  his 
mind,  and  thereupon  proceeded  to  instruct 
tbe  jury  peremptorily  to  find  far  the  plain- 
tiff. In  Uie  motion  for  a  new  trial  counsel 
for  the  defendant  claimed  that  they  were 
misled  by  the  conduct  on  the  part  of  the 
judge,  and  offered,  if  a  new  trial  was  grant- 
ed, to  amend  the  defendant's  answer  so  as 
to  plead  with  more  particularity  their  con- 
tention in  reference  to  it  being  understood 
and  agreed  that  the  contract  was  to  be  fill- 
ed with  pecans  grown  in  the  territory  tribu- 
tary to  Rockdale,  and  that  while  said  crop 
was  then  blighted,  so  that  in  fact  no  such 
pecans  then  existed,  still  the  agent  of  the 
plaintiff  fraudulently  represented  to  the  de- 
fendant that  there  was  a  good  and  abun- 
dant crop  in  that  territory.  The  proposed 
amendment  would  have  been  but  a  furthe£^ 
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attempt  to  do  what  we  have  already  held 
was  not  permissible;  viz.,  add  an  addition- 
al clause  to  the  contract  on  a  subject  about 
"vchlch  there  was  no  ambiguity. 

We  have  considered  all  the  assignments  of 
errors,  and,  finding  no  gromids  for  reversal, 
-the  Judgment  la  affirmed.    Affirmed. 


COX  et  al.  T.  PATTEN  et  aL' 

(Court  of  CivU  Appeals  of  Texas.   Jan.  8^ 
1902.) 

^LIMITATIONS  —  AMENDMENT  OF  PBTITION — 
WILLS— CONSTRUCTION— POSSESSION  OP  ES- 
TATE—AGENT  OF  EXBCDTOR-LIABILITT  FOR 
AGENT'S  DEBTS  —  CONVERSION  —  RIGHT  TO 
SUB^-POSSBSSION  OF  PROPERTY— CHARAC- 
TER OF  THE  INJTTRT  —  LEVY  AND  SALE  — 
SHERIFF'S  RETURN— BS'TOPPEL— IRREGULAR 
LEVY— WRIT  OF  ERROR-TAXATION  OF  COSTS 
—WITNESS  FEES— STENOGRAPHER'S  BILL- 
DISCRETION  OF  LOWER  00UR1^— FAILURE  TO 
OBJECT— WAIVER. 

1.  Under  Rev.  St.  art.  4897,  proYldlng  that 
sheriffs  shall  be  responsible  for  the  acts  of  their 
deputies,  ah  orlgmaf  petition  charging  Uiat  prop- 
erty was  levied  on  and  sold  by  the  sherlfF,  where- 
as in  fact,  as  set  out  in  an  amended  petition 
filed  after  the  action  is  barred,  the  acts  were 
done  by  the  sheriff  acting  by  his  deputy,  is 
sufficient  to  arrest  the  running  of  the  statute 
of  limitationa,  even  though  such  original  peti- 
tion should  be  held  defective  in  not  setting  out 
the  full  facts  concerning  the  levy  and  sale. 

2.  Testatrix  directed  ner  executor,  either  by 
himself  or  agent,  to  control  her  property,  so 
that  her  brother  should  have  the  right  to  occupy 
the  homestead,  together  with  such  personal 
property  as  should  be  necessary  to  the  brother's 
convenience;  that  the  net  proceeds  of  the  estate 
should  be  paid  to  the  brother  during  his  life, 
and  after  his  death  the  estate  should  be  dis- 
posed of  as  provided  in  the  will.  Plaintiff,  after 
qualifying  as  executor,  delivered  possession  of 
the  estate  to  the  brother  as  his  agent,  who  held 
it  for  two  years,  when  it  was  leased  to  a  third 
party,  who  held  it  until  levied  npon  and  sold 
by  defendant  Held,  that  Rev.  St.  art.  2547,  mak- 
ing personal  property  held  for  two  years  under 
pretended  loan  liable  for  the  debts  of  the  holder, 
had  no  application  to  the  holding  of  the  estate 
by  testator's  brother  as  agent  of  the  executor 
under  the  express  provision  of  the  will,  since 
the  statute  expressly  excepts  from  its  operation 
property  held  nnder  a  will  declaring  the  purpose 
of  its  use. 

8.  OThe  statute  could  not  be  construed  to  de- 
vest a  principal  of  the  title  to  property  held  by 
an  agent,  at  the  suit  of  the  agent  s  creditors. 

4.  'The  contention  that,  as  plaintiff  was  not 
holding  nor  entitled  to  possession  of  the  prop- 
er^, he  could  not  maintain  an  action  for  con- 
version thereof,  could  not  be  sustained,  since 
this  rule  has  no  application  to  a  case  where  the 
owner's  rights  are  permanently  Injured. 

5.  Although  part  of  the  property  was  divided 
between  the  lessee  of  the  estate  and  the  exec- 
utor, and  the  executor's  part  delivered  to  the 
brother  of  testatrix,  the  part  so  delivered  was 
not  liable  for  such  brother's  debts,  since  It  was 
delirered  to  him  as  agent  of  the  executor,  and, 
under  the  terms  Of  the  will,  belonged  to  the 
estate. 

6.  In  an  action  against  a  sheriff  for  conversion 
of  cotton  sold  tmder  execution,  the  sheriff's  re- 
turn indorsed  on  the  execution,  showing  a  levy 
npon  the  cotton,  precludes  him  from  denying  the 
legality  of  such  levy. 

7.  Whether  or  not  the  officer  making  the  Uwj 
was  in  the  field  where  the  cotton  stood  ongath- 
ered.  when  the  levy  was  made,  is  immaterial, 

'  Writ  of  error  denied  by  supreme  court. 


as  plaintiflF  can  maintain  an  action  against  <the 
officer  for  the  value  of  the  property  lost  to  him 
thereby,  even  thongh  the  levy  was  irregular. 

8.  Where  error  is  assigned  in  that  fees  were 
allowed  for  more  than  two  witnesses  to  the 
same  fact,  the  record  being  silent  as  to  the  tes- 
timony of  the  witnesses,  and  there  being  testi- 
mony that  each  of  them  testified  to  more  than 
one_  fact,  the  appellate  court  will  not  review  the 
decision  of  the  lower  court  in  allowing  such 
fees. 

9.  The  matter  of  taxing  costs  being  largely 
in  the  discretion  of  the  trial  court,  its  nmng 
will  not  be  reviewed  by  the  appellate  court,  un- 
less it  plainly  appears  from  the  record  that  such 
discretion  has  been  abused. 

10.  Under  Rev.  St  arts.  1295,  1286,  providing 
for  and  prescribing  the  pay  of  a  court  stenog- 
rapher, a  stenographer's  bill  which  did  not  ex- 
ceed the  limit  prescribed  by  the  statute,  and 
which  was  approved  by  the  judge  of  the  district 
court  trying  the  case,  was  properly  taxed  as 
costs.      « 

11.  Where  a  district  court,  under  authority  so 
to  do  conferred  hr  Rev.  St.  arts.  1428-143a  ad- 
judges the  costs  accmed  against  a  plaintiff  as 
a  condition  for  granting  him  permission  to  with- 
draw his  announcement  of  ready  for  trial  and 
continue  his  case  for  the  purpose  of  amending 
his  pleading,  by  submitting  to  such  ruling  and 
paying  the  costs  the  plaintiff  will  be  held  to 
have  waived  any  objection  thereto. 

12.  Snch  judgment  against  plaintiff  fer  costs 
accrued  Is  an  adjudication  of  the  matter,  and 
the  refusal  of  the  lower  court  to  set  it  aside 
will  not  be  reviewed  by  the  appellate  court  on- 
less  it  appears  that  the  statutory  discretion  in 
awarding  such  Judgment  has  been  abused. 

Error  from  district  court,  McLennan 
county;  Maishall  Surratt,  Judge. 

Action  by  George  M.  Patten,  executor,  and 
others  against  John  P.  Cox'  and  others.  M. 
D.  Herring  and  D.  A.  Kelly  made  themselves 
parties  to  defend  the  action,  and  impleaded 
Nathan  and  George  W.  Patten.  From  a  Judg- 
ment for  plaintiffs  against  defendant  Cox 
and  his  sureties,  and  over  In  their  favor 
against  D.  A.  Kelly  and  the  estate  of  M.  D. 
Herring,  deceased,  defendants  bring  writ  of 
error.    Affirmed. 

Clark  &  Bollnger  and  D.  A.  Kelly,  for 
plaintiffs  in  error.  John  W.  Davis,  for  de- 
fendants In  error. 


ROBERTSON,  Special  Justice.  TbU  salt 
was  originally  brought  in  the  district  court 
of  Hill  coun^  February  6,  1893,  by  George 
M.  Patten,  as  executor  of  the  estate  of  Mar- 
tha A.  Patten,  deceased,  against  John  P.  Cox, 
as  aherlff  of  HIU  county,  and  the  sureties  on 
hla  official  bond,  to  recover  damages  for  the 
conversion  of  certain  personal  property  alleg- 
ed to  belong  to  said  estate,  which  had  been 
seized  and  sold  by  said  Oox,  as  such  sheriff, 
as  the  property  of  Nathan  and  George  W. 
Patten,  under  and  by  virtue  of  an  execution 
against  them  In  favor  of  M.  D.  Herring  and 
D.  A.  Kelly.  Herring  and  Kelly  made  them- 
selves parties  for  the  purpose  of  defending 
the  sidt,  and  Impleaded  Nathan  and  George 
W.  Patten,  defendants  In  said  execution.  The 
defendant  Cox,  and  the  snreUes  on  his  official 
bond,  and  Herring  and  Kelly,  hi  their  answer 
alleged  that  the  property  sold  under  said  ex- 
ecution  was   the   property    of   Nathan    and 
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George  W.  Patten,  or  tbat  tliey  bad  such 
Interest  therein  as  rendered  it  subject  to  sale 
under  said  execution;  and  that  at  the  time 
said  property  was  seized  and  sold,  and  at  the 
time  thia  salt  was  brought,  the  same  was  In 
possession  of  M.  V.  Rites,  who  was  holding 
same  nnder  a  flve-years  lease,  and  therefore 
plalntlfFs  could  not  maintain  this  suit  They 
also  pleaded  the  statute  of  Ihnltatlons  of  two 
years.  In  l'°97  a  trial  was  had  In  the  district 
court  of  Hill  county,  which  resulted  in  a 
rerdlct  and  Judgment  for  the  plaintiff,  from 
which  defendants  prosecuted  an  appeal,  and 
the  court  of  cItU  appeals  for  the  Fourth  dis- 
trict rerersed  the  cause,  and  In  the  opinion 
rendered  most  of  the  questions  now  presented 
for  decision  were  considered  and  passed  upon. 
Herring  t.  Patten  (Tex.  Civ.  App.)  44  S.  W.  60. 
M.  D.  Herring  died  in  November,  1897,  and 
his  widow,  Alice  O.  Herring,  as  executrix 
of  bis  estate,  was  made  a  party  defendant 
On  April  11,  1889,  the  venue  was,  by  consent 
of  the  parties,  changed  to  tlie  district  court 
of  McLennan  county,  and  on  February  8, 
1901,  a  trial  there  resulted  in  a  verdict 
and  Judgment  in  favor  of  plaintiff,  and 
against  the  defendant  Cox  and  the  defendants 
who  were  suretiea  on  his  official  bond,  for  $1,- 
690.33,  and  over  In  their  favor  against  D.  A. 
Kelly  and  the  estate  of  M.  D.  Herring,  de- 
ceased, from  which  Judgment  this  writ  of 
error  ia  prosecuted.  In  the  trial  below,  the 
court  submitted  the  case  to  a  Jury  on  special 
issues,  and  the  findings  of  the  Jury,  which  are 
amply  supported  by  the  evidence,  establish 
the  following  facts:  (1)  That  the  property 
described  in  plalntllT's  petition,  and  to  recover 
the  value  of  which  this  suit  was  brought, 
belonged,  at  the  time  of  Its  seizure  and  sale, 
to  the  estate  of  Martha  A.  Patten,  deceased, 
except  an  undivided  one-third  Interest  In  a 
part  tbereof,  which  belonged  to  M.  V.  Rites; 
(2)  tliat  defendant  John  P.  Cox,  as  sheriff  of 
Hill  coimty,  Tex.,  acting  by  and  through  his 
deputy,  J.  R.  Ballard,  by  virtue  of  an  alias 
execution  Issued  out  of  the  county  court  of 
iicljeaaan  county  against  Nathan  and  George 
W.  Patten  and  in  favor  of  M.  D.  Herring 
and  D.  A  Kelly,  for  ^406.83,  levied  upon  the 
property  described  In  plaintiff's  petition,  ex- 
cept tlie  interest  of  the  said  Rites,  on  October 
31,  1892,  as  the  property  of  Nathan  and 
George  W.  Patten,  and  advertised  and  sold 
the  same  under  said  execution,  when  same 
was  bought  in  by  and  delivered  to  said  Hei^ 
ring  and  Kelly  on  November  14,  1892;  (3)  that 
at  the  time  said  property  was  levied  upon  it 
was  in  the  possession  of  said  Rites,  who  waa 
holding  the  same  for  plaintiff,  as  the  executor 
of  the  estate  of  Martha  A.  Patten,  deceased, 
under  a  five-years  lease,  only  three  years  of 
which  Iiad  elaiMed  at  the  time  of  the  sale; 
when  the  property  waa  sold  it  was  delivered 
to  Herring  and  Kelly,  and  they  employed 
Rites  to  bold  and  care  for  said  property  for 
tDem  as  their  agent  and  Rites  held  said 
property  under  this  agreement  until  after  this 
suit  was  bron^t;  and  the  property  was  then 
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divided,  Herring  and  Kelly  taking  all  of 
same  except  the  interest  owned  by  said  Rites; 
(4)  that  the  Interest  in  said  property  owned 
by  the  estate  of  Martha  A  Patten,  deceased, 
was  equal  In  value,  at  the  time  of  the  levy 
and  sale,  to  the  amount  of  the  Judgment  from 
which  this  writ  of  error  is  prosecuted.  In 
his  original  petition,  filed  February  6,  1893, 
the  plaintiff  alleged  that  "defendant  John  P. 
Cox,  In  his  capacity  as  sheriff  of  Hill  county," 
wrongfully  levied  said  execution  upon  and 
sold  the  property  In  question.  During  the 
progress  of  a  trial  begun  upon  this  petition  in 
1896  It  developed  that  the  levy  and  sale  were 
made  by  Cox  as  sheriff,  by  and  through  J. 
R.  Ballard  as  deputy,  and  tbe  district  court 
held  that  proof  of  a  levy  on  and  sale  of  said 
property  by  Cox  as  sheriff,  by  Ballard  as  his 
deputy,  would  not  support  the  allegation  in 
the  petition  of  a  levy  and  sale  by  Cox  as 
sheriff.  After  this  ruling  was  made  the  plain- 
tiff was  permitted  to  withdraw  his  announce- 
ment of  trial  and  to  continue  the  case  for  tbe 
purpose  of  amending  his  pleadings  to  meet 
the  views  of  the  court  upon  this  subject 
Plaintiff  filed  his  first  amended  original  peti- 
tion on  February  7,  1887,  in  which  he,  for  the 
first  time,  alleged  that  tbe  "defendant  John 
P.  Cox,  acting  by  and  through  bis  deputy, 
J.  R.  Ballard,  and  In  his  capacity  as  sheriff 
of  Hill  county,"  levied  said  execution  upon 
and  sold  said  property.  When  this  amended 
petition  was  filed,  the  defendants,  by  special 
exception,  pleaded  the  statutes  of  limitations 
of  two  years,  asserting  that  the  cause  of 
action  against  John  P.  Cox  and  bis  sureties 
on  his  ofllclal  bond,  on  account  of  the  acts 
of  his  deputy,  J.  R.  Ballard,  was  not  em- 
braced in  the  original  petition,  or  commenced 
within  two  years  after  its  accrual,  and  could 
not  then  be  prosecuted.  This  exception  being 
overruled  by  the  court  the  defendants  ex- 
cepted, and  this  ruling  is  made  the  basis  for 
the  first  assignment  of  errors. 

This  question  was  considered  by  the  court 
of  civil  appeals  on  the  former  appeal  herein, 
and  decided  against  the  present  contrition 
of  plaintiffs  In  error.  Herring  v.  Patten 
(Tex.  OIv.  App.)  44  S.  W.  60.  We  believe  this 
decision  was  correct  The  cause  of  action 
asserted  In  the  original  petition  and  that  set 
forth  in  the  amended  original  petition  were 
the  same.  In  each  pleading  plaintiff,  as  ex- 
ecutor of  the  estate  of  Martha  A  Patten, 
deceased,  sought  to  recover  from  John  P. 
Cox  as  sheriff,  and  the  sureties  on  his  official 
bond,  the  value  of  the  same  articles  of  prop- 
erty alleged  to  have  been  seized  and  sold  by 
the  said  Cox  as  sheriff,  the  only  difference 
being  that  in  the  original  petition  it  was 
alleged  that  Ctoz  levied  upon  and  sold  said 
property  as  sheriff,  while  in  the  amended 
pleading  It  was  alleged  that  the  levy  and  sale 
were  made  by  <3ox  as  sheriff,  acting  by  his 
deputy,  Ballard.  It  Is  provided  by  article 
4887,  Rev.  St,  that  sheriffs  shall  be  respon- 
sible for  tiie  official  acts  of  their  deputies. 
Heye  &  0>.  v.  Moody,  07  Tex.  018,  4  &  W. 
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24:2.  In  legal  contemplation,  as  between  the 
sberlfl  and  tbe  plalntiS,  the  acta  of  Ballard, 
as  deputy  aherlff,  became  tbe  official  acts  ot 
the  sheriff.  Cox,  and,  even  If  it  could  be  held 
that  the  original  pleading  was  defective  In 
not  setting  out  the  full  facts  concerning  the 
levy  and  sale,  it  was  sufficient  to  arrest  the 
running  of  the  statute  of  limitations,  and  the 
court  did  not  err  in  overruling  the  exception. 
The  will  of  Martha  A.  Patten,  deceased, 
under  and  by  virtue  of  which  the  plaintiff, 
as  independent  executor,  held  the  property 
seized  and  sold,  among  other  provisions 
contained  the  following:  "I  desire  that  at 
my  death  my  said  executor  shall  take  pos- 
session of  my  property,  both  real  and  per- 
sonal, and  shall  Iceep  and  control  the  same 
at  my  place  in  HIU  county,  either  by  him- 
self or  by  such  agent  or  agents  as  my  said 
executor  shall  select,  and  it  is  my  will  that 
my  brother,  George  W.  Patten,  shall  have 
the  sole  right  to  use  and  occupy  my  home- 
stead, dwelling,  lots,  and  appurtenances 
thereto,  together  with  such  personal  prop- 
erty belonging  to  me  as  may  be  necessary 
and  proper  to  Iceep  and  maintain  for  tlie 
comfort  and  conveuience  of  my  said  broth- 
er, George  W.  Patten,  said  home  place,  and 
my  executor  shall,  from  time  to  time,  turn 
over  to  my  said  brother,  George  W.  Patten, 
such  article  or  articles  of  personal  prop- 
erty for  bis  personal  use  (without  security 
therefor)  as  may  be  required  to  Iceep  and 
maintain  for  my  said  brother  such  a  home 
as  under  the  circumstances  of  my  estate 
will  be  right  and  proper.  My  said  executor 
is  directed  to  manage  and  control  the  bal- 
ance of  my  estate  in  such  manner  as  in  his 
Judgment  may  tend  to  promote  the  interest 
of  my  said  estate,  having  care  to  preserve 
said  estate  intact,  if  possible,  and,  after 
first  paying  all  proper  expenses  of  manage- 
ment of  my  said  estate,  my  said  executor 
is  directed  to  pay  over  to  my  said  brother, 
George  W.  Patten,  the  net  proceeds  of  my 
estate  during  each  year,  and  as  often  as 
may  be  necessary  to  supply  the  wants  of 
my  said  brother,  George  W.  Patten,  without 
waiting  for  stated  periods  of  settlement" 
It  was  provided  that  this  method  of  hand- 
ling the  estate  should  continne  until  the 
death  of  the  said  George  W.  Patten,  and 
after  his  death  the  further  disposition  of 
said  property  was  provided  for  by  the  wiU. 
Martha  A.  Patten  died  In  the  fall  of  1866, 
her  will  was  probated,  and  the  plaintiff  qual- 
ified as  independent  executor  thereof  No- 
vember 29,  188G.  After  qualifying  as  ex- 
ecutor, plaintiff  made  George  W.  Patten  his 
agent,  and  placed  him  In  possession  of  all 
the  property  belonging  to  the  estate,  giving 
him,  subject  to  plaintiff's  approval,  complete 
control  thereof.  There  was  no  instrument 
of  writing  executed  between  them,  and  noth- 
ing of  record  to  show  the  character  of  pos- 
session or  authority  held  by  George  W.  Pat- 
ten over  said  property.  This  condition  con- 
tinued for  two  years,  and  until  the  year 


1889,  when  the  property  was  leased  by- 
George  W.  Patten,  for  plaintiff,  to  Rites,, 
which  lease  was  made  about  three  years 
before  the  levy  and  sale.  After  the  lease. 
Bites  held  possession  of  the  property  until 
the  levy,  for  plaintiff  as  «xecutor.  It  is 
contended  by  the  plaintiffs  in  error  that  the 
property  seised  and  sold  was  subject  to 
sale  under  execution  as  the  property  of 
George  W.  Patten,  because  of  his  posses- 
slon  thereof,  as  above  stated,  and  that  there- 
fore the  court  erred  in  rendering  judgment 
for  plaintiff.  This  contention  is  based  upon 
the  provisions  of  article  2547,  Rev.  St., 
which  reads  as  follows:  "Where  any  loan  of 
goods  or  chattels  sliaU  be  pretended  to  have 
been  made  to  any  person  with  whom,  or 
those  claiming  under  him,  possession  shall 
have  remained  for  the  space  of  two  years 
without  demand  made  and  pursued  by  due 
process  of  law  on  the  part  of  the  pretended 
lender;  or  when  any  reservation  or  limita- 
tion shall  be  pretended  to  have  been  made  of 
a  use  of  property,  by  way  of  condition,  re- 
version, remainder  or  otherwise  of  goods 
and  chattels,  the  possession  whereof  shall 
have  remained  in  another,  as  aforesaid,  the 
same  shall  be  taken  as  to  the  creditors  and 
purchasers  of  the  person  aforesaid  so  re- 
maining in  possession,  to  be  fraudulent  with- 
in this  chapter,  and  the  absolute  property  is 
with  the  possession,  unless  such  loan,  res- 
ervation or  limitation  <tf  use  of  prt^erty 
were  declared  by  will,  or  by  deed  or  other 
instrument  in  writing  duly  acknowledged 
or  proved  and  recorded."  On  the  former 
appeal  it  was  held,  and,  as  we  think,  cor- 
rectly, that  the  article  of  the  statute  quot- 
ed had  no  application  to  the  facts  of  this 
case.  The  ^ecutor  was,  by  the  express  pro- 
visions of  the  will,  authorised  to  place  an 
agent  in  possession  of  the  property,  and  the 
uses  to  which  the  will  required  the  prop- 
erty and  Its  proceeds  to  be  devoted  were  en- 
tirely consistent  with  the  selection  of 
George  W.  Patten  as  agent  to  hold  the  same 
for  the  executor.  The  will  by  its  terms  re- 
served to  the  estate  the  title  to  tlte  property, 
and  expressly  declared  the  use  to  which 
the  property  could  be  put  by  plaintiff  or  his 
agent  in  possession  thereof.  This  statute 
by  its  terms  excepts  from  its  operation 
property  held  under  a  will  declaring  the 
purpose  of  Its  use,  as  in  this  case.  Even 
if  this  were  not  true,  it  could  not  be  given 
the  effect  to  devest  the  principal  of  title  to 
property  held  by  an  agent,  at  the  suit  of 
the  agent's  creditors.  The  application  of 
this  statute  is  limited  to  the  condition  of 
possession  stated  therein,  and  the  holding 
•f  this  property  by  George  W.  Patten  was 
not  that  character  of  possession.  Temple- 
man  T.  Glbbs,  86  Tex.  858,  24  S.  W.  792. 

It  is  contended  by  the  fifth  and  seventh 
assignments  of  error  that  the  plaintiff  can- 
not recover  because  he  was  not  entitled  to 
nor  in  possession  of  the  property  at  the 
tUne  of  the  seizure,  and,  there  being  no  tres- 
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pan  igalnst  plaintiff  he  bad  bo  cause  of 
action.  The  mie  sought  to  be  Invoked,  that 
when  the  title  Is  In  one  penon  and  the  pos- 
session In  another  the  person  holding  or  en- 
titled to  the  possession  of  property  alone 
Is  entitled  to  sne  tor  damages  because  of  a 
trespass,  applies  to  cases  where  the  injury 
to  the  property  or  Its  i>08session  Is  tempo- 
rary, and  where  complete  recovery  from  the 
injury  will  be  accomplished  before  the  right 
of  possession  reverts  to  the  owner.  But 
when  the  entire  property  Is  destroyed,  or 
the  owner's  rig^ti  therein  permanently  In- 
jured, tills  rule  has  no  application.  Then 
the  right  of  action  exists  in  favor  of  the 
owner,  although  the  property,  at  the  time 
of  the  trespass,  was  in  the  actual  possession 
of  another,  and  the  owner  not  entitled  to  its 
possession.  Here  the  entire  property  was 
converted  and  carried  away,  and  plaintlfTs 
title  thereto  and  his  interest  therein  entire- 
ly destroyed.  That  be  could  maintain  an 
action  for  his  damages,  because  of  the  con- 
version  of  the  iHroper^,  la  well  settled. 
EaUway  Co.  v.  Bettegast,  79  Tex.  263,  IS 
S.  W.  228;  Railroad  Co.  v.  Fulmore  (Tex. 
Civ.  App.)  26  &  W.  238;  RaUway  Co.  t. 
Smith.  3  Tex.  Civ.  App.  483,  23  S.  W.  88: 
18  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  p.  450; 
TtyL  Land!  St  Ten.  |  7S9,  and  note: 

The  contention  presented  in  the  ninth  as- 
signment of  errors  that  the  com,  a  part  of 
the  property  levied  on  and  sold,  having  been 
divided  between  the  tenant  Bites  and  the 
plaintUC,  and  the  platntUTs  part  delivered  to 
George  W.  Patten,  thereby  became  subject 
to  the  sale  under  'Uie  execution  as  the  prop- 
erty <tf  George  W.  Patten,  cannot  be  sus- 
tained. The  record  shows  that  the  com  waa 
received  by  (Seorge  W.  Patten  as  agent  for 
the  plaintiff  George  M.  Patten,  as  executor 
of  the  said  estate,  and  tmder  the  terms  of  the 
will  it  became  the  property  of  the  estate  of 
Uartha  A.  Fatten,  deceased.  It  cannot  be 
contended  that  the  will  authorized  the  sale 
of  any  pnverty  belonging  to  the  estate  to 
pay  the  debts  of  George  W.  Patten  or  Nathan 
Patten.  It  plainly  appears  from  the  will  that 
it  was  the  purpose  of  Martha  A.  Patten  to 
prevent  the  sale  of  any  property  belonging 
to  her  esUte  under  execution  against  George 
W.  or  Nathan  Patten. 

It  is  contended  by  plaintiffs  In  error  by 
their  tenth  assignment  of  errors  fitat  the 
finding  of  the  Jury  to  tiie  effect  that  all  the 
property  levied  upon  was  In  the  presence  of 
the  sheriff  when  the  levy  was  made  is  not 
supported  by  the  evidence,  and  that.  It  be- 
ing shown  by  the  evidence  that  the  deputy 
sheriff.  In  making  the  levy,  did  not  go  Into 
the  Add  wh«e  the  cotton  stood,  and  there 
make  bis  levy,  there  was  no  such  trespass 
u  to  the  cotton  as  would  give  a  cause  of 
action  against  the  Sheriff  and  the  sureties 
on  his  oflldal  bond.  The  return  of  the  sheriff 
Indorsed  on  the  execution,  which  was  in  evi- 
dence, showed  a  levy  upon  the  cotton.  The 
fact  of  a  legal  levy  being  made  upon  the 


cotton,  under  the  pleadtaigs  tn  this  case,  could 
not  be  denied  by  the  sheriff.  Schneider  t. 
Ferguson,  77  Tex.  S76,  14  S.  W.  154,  and  au- 
thorities dted.  The  cotton  was  sold  by  the 
sheriff's  deputy  under  the  execution  to  Her- 
ring and  Kelly,  and  under  this  sale  they 
caused  It  to  be  gathered,  and  appropriated 
It  to  their  own  use,  and,  even  if  the  sheriff 
could  deny  his  return,  we  deem  It  Imma- 
terial whether  or  not  the  officer  was  In  the 
field  where  the  cotton  stood  ungathered  when 
he  made  the  levy  thereon.  By  his  levy  upon 
and  sale  of  the  cotton,  the  plalntlfl  lost  its 
iwsscsslon  and  value  and  could  maintain  his 
suit  against  the  sheriff  and  the  sureties  on 
his  official  bond  for  the  value  thereof,  even 
though  the  levy  was  irregular. 

The  contention  of  the  plaintiffs  in  error 
by  their  eighth  assignment  of  errors,  that 
the  evidence  does  not  support  the  findings 
of  the  Jury  that  all  the  imiperty  levied  on 
belonged  to  the  estate  of  Martha  A  Patten, 
deceased,  cannot  be  sustained.  The  evidence 
shown  by  the  record  Is  amply  sufficient  to 
support  the  findings  of  the  Jury  that  Che  prop- 
erty levied  on  and  sold  belonged  to  said  es- 
tate, and,  the  Jury  having  so  found,  their 
verdict  should  not  be  disturbed. 

The  plaintiffs  In  error  complain  of  the  rul- 
ings of  the  lower  court  upon  their  motion 
to  retax  the  cost,  becsuse  it  Is  claimed— 
First,  that  fees  were  allowed  for  more  than 
two  witnesses  to  the  same  fact;  second,  that 
the  stenographer's  bill  for  $80.40  was  not  al- 
lowed by  the  court,  and  was  an  excessive 
charge.  Upon  the  first  question  It  appears 
from  the  record  that  the  testimony  of  the 
witnesses  to  whom  the  fees  complained  of 
were  allowed  is  not  set  out  In  the  record, 
and  from  the  testimony  of  counsel  for  de- 
fendant In  error  it  appears  that  each  of  said 
witnesses  testified  to  more  than  one  fact 
This  being  the  condition  of  the  record,  we 
could  not  determine  that  tiie  court  below  er- 
red In  taxing  said  cost  against  plaintiffs  In 
error.  Marks  v.  Fields  (Tex.  Civ.  App.)  29 
S.  W.  064.  Besides,  as  said  In  the  case  of 
Jones  V.  Ford,  60  Tex.  182:  "The  matter  of 
taxing  cost  Is  left  largely  to  the  discretion 
of  the  district  court"  This  court  would  not 
be  authorized  to  revise  the  ruling  of  the  dis- 
trict court  as  to  taxing  cost,  unless  it  plain- 
ly appeared  from  the  record  that  this  discre- 
tion had  been  abused.  As  to  the  stenogra- 
pher's bill.  It  appears  that  the  services  for 
which  this  charge  was  made  embraced  the 
reporting  and  transcribing  the  testimony  in 
the  case  at  one  trial,  the  same  amounting 
to  40,000  words,  and  that  the  stenographer 
was  allowed  a  fee  of  20  cente  per  100  words 
for  this  service,  and  that  the  bill  was  ap- 
proved by  J.  M.  Hall,  Judge  of  the  district 
court  of  Hill  county,  and  filed  among  the 
papers  In  this  cause  on  the  10th  day  of 
April,  1897,  while  this  case  was  pending  in 
said  court,  and  that  shortly  after  It  was 
filed  the  defendant  In  error  paid  the  same4^ 
It  is  provided  by  articles   1295  and   129<^ 
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Ser.  St,  that  ttie  district  court  may  appoint 
a  itenograpber  to  take  down  and  transcribe 
the  testimony  In  the  case,  and  may  allow 
him  reasonable  compensation,  not  to  exceed 
ao  cents  per  100  words  for  this  serrlce,  to 
be  fixed  by  the  conrt  and  taxed  In  tlie  bill 
of  cost  The  amount  allowed  does  not  ex- 
ceed that  authorized  by  .the  statute,  and 
the  bill  was  approved  by  "J.  M.  Hall,  District 
Judge,  Hill  Co."  This  Is  the  approval  of  the 
court,  and,  having  been  so  allowed  and  ap- 
proved. It  was  prop^ly  taxed  as  cost  Maiu- 
fleld  T.  Hogaett  Cl^ex.  Olr.  .Aj)p.)  60  S.  W. 
785. 

This  disposes  of  all  assignments  of  error 
Insisted  upon  by  plalntlfls  In  error,  and  It 
follows  that  reversible  error  not  having  been 
shown,  the  judgment  of  the  lower  court 
against  them  must  be  affirmed. 

By  cross  assignments  of  error,  the  defend- 
ants In  error  complain  of  the  ruling  of  the 
lower  court  in  requiring  plalntiflF  to  pay  the 
cost  accrued  In  this  cause  up  to  the  time  of 
the  filing  of  his  first  amended  original  peti- 
tion. As  stated  in  discussing  the  first  assign- 
ment of  errors  above,  the  district  court  of  Hill 
county  during  the  progress  of  the  first  trial. 
In  1896,  permitted  the  plaintlfC  to  withdraw 
his  announcement  of  ready  for  trial  and  con- 
tinue the  case  for  the  purpose  of  amending 
his  pleadings  and  alleging  that  the  levy  and 
sale  were  made  by  Cox  by  and  through  his 
deputy,  Ballard,  upon  condition  that  he  pay 
all  accrued  cost  The  plalntlO  submitted  to 
this  ruling  without  objection,  and  shortly 
thereafter  paid  up  the  cost  then  accrued, 
amMintlng  to  $284.38,  and  filed  his  amended 
petition.  There  was  no  objection  urged  or 
exception  taken  to  the  action  of  the  court 
at  the  term  at  which  this  ruling  was  made. 
The  first  objection  made  to  this  judgment 
was  embraced  In  a  motion  to  set  the  same 
aside,  filed  by  the  plalntifT  on  the  30th  day 
of  July,  1898,  which  motion  was  overruled 
by  the  district  conrt  of  HUl  county  on  the 
6th  day  of  April,  1899,  and  a  second  motion 
to  the  same  effect  was  made  In  the  district 
court  of  McLennan  county  on  the  30tb  day 
of  July,  1900,  and  overruled  January,  1901; 
to  both  of  which  rulings  plaintiff  excepted. 
Under  the  provisions  of  articles  1428  to 
143S,  Inclusive,  Rev.  St,  the  district  court 
had  the  power  to  adjudge  the  cost  accrued  in 
the  case  against  the  plaintiff  as  a  condition 
for  granting  him  permission  to  withdraw  his 
announcement  and  continue  the  case  for 
the  purpose  of  amending  his  pleadings.  The 
plaintiff,  by  his  failure  to  except  to  this  rul- 
ing at  tiie  term  of  the  court  at  which  same 
was  made,  must  be  held  to  have  waived  any 
objection  thereto.  Qorman  v.  McFarland,  13 
Tex.  237.  This  Judgment  i(|galnst  plaintiff 
for  the  coat  then  accrued  was  an  adjudica- 
tion of  that  question  which  should  not  hava 
been  set  aside  except  for  strong  and  cog;ent 
reasons,  and  the  refusal  of  the  lower  conrt 
to  do  so  could  not  be  revised  by  this  court 
imlesB  It  clearly  appeared  that  the  discretion 


given  by  the  statute  In  awarding  Judgments 
of  this  character  had  been  abused. 

The  other  cross  assignments  of  error  In- 
sisted upon  by  defendants  In  error  complain 
of  rulings  made  with  reference  to  taxing 
costs  In  the  case.  They  have  all  been  con- 
sidered, and  we  conclude  that  the  court  did 
not  In  any  of  said  rulings,  abuse  the  discre- 
tion conferred  upon  It  In  this  matter  by  the 
articles  of  the  statute  above  referred  to.  and 
that  the  rulings  complained  of  should  not  l>e 
disturbed. 

Defendants  in  error  insist  that  the  writ  of 
error  in  this  case  was  prosecuted  for  delay, 
and  without  sufficient  cause,  and  that  ttie 
plaintiffs  In  error  should  be  adjudged  to  pay 
10  per  cent  damages,  as  provided  by  article 
1024,  Rev.  St  We  cannot  agree  that  this 
Is  a  case  in  which  this  penalty  shoold  be  in- 
flicted. 

No  reversible  error  being  shown,  the  judg- 
ment of  the  lower  court  is  in  all  things  af- 
firmed. 


GULP.  C.  &  8.  V.  RT.  CO.  T.  HOLLAND.' 

(Court  of  Civil  Appeals  of  Texas.    Dec  7, 

1901.) 

RAILWATB  —  PERSONAL  INJURIK3  —  PUBLIC 
CROSSINO— LOOKING  AND  LISTENING  —  COX- 
TRIBUTORT  NBOLIQENCB  —  QUESTION  FOR 
JURY. 

Plaintiff  walked  along  the  side  of  defend- 
ant's tracks  until  he  arrived  at  a  street  cross- 
ing, when  he  started  diagonally  across  the  street, 
and  was  stmck  by  a  freight  car  with  which 
defendant  was  making  a  "kicking  switch." 
When  plaintiff  started  across  the  street  he  stop- 

Eed  and  looked  for  the  train,  which  he  knew 
ad  been  switching,  and  saw  it  standing  at  a 
distance  of  about  250  feet  and  he  continued 
to  cross  without  again  looking.  There  was  evi- 
dence that  the  cars  approached  at  an  unlawful 
speed,  making  little  noise;  that  the  flagman 
at  the  crossing  was  not  attending  to  his  duties; 
that  a  wagon  crossing  the  tracks  at  the  same 
time  was  making  considerable  noise;  and  that 
some  boys  were  playing  noisily  near  by.  Held, 
that  the  evidence  supported  a  verdict  for  the 
plaintiff,  and  that  it  would  not  b«  disturbed. 

Appeal  from  district  court  Washington 
county;   EA.  R.  Sinks,  Judge. 

Action  by  Adolphus  Holland  against  the 
Gulf.  Colorado  &  Santa  F6  Railway  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

J.  W.  Terry,  for  appellant  Beauregard 
Bryan,  for  appellee. 

GILL,  J.  This  suit  was  brought  by  appel- 
lee against  the  appellant  to  recover  damages 
for  personal  Injuries  alleged  to  have  been 
sustained  by  appellee  as  a  result  of  the  neg- 
ligent (deration  of  one  of  appellant's  trains 
in  the  city  of  Brenham,  Tex.  The  defoise 
urged  was  contributory  negligence  on  the 
part  of  appellee  in  failhag  to  look  and  listen 
for  the  approaching  train.  A  trial  by  jury 
resulted  in  a  verdict  and  judgment  for  ap- 
pellee for  $500,  from  which  the  railway  com- 
pany appealed  and  assigned  enon. 

>  Rahearlng  denied. 


Tex.) 
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A  reversal  la  Bonght  alone  upon  the  ground 
that  the  verdict  la  so  against  the  great 
weight  and  preponderance  of  the  evidence 
as  to  make  it  manifest  that  the  jury.  In  hold- 
ing defendant  liable  for  the  consequences 
of  the  accident,  were  Influenced  by  passion, 
prejudice,  or  some  other  improper  motive. 
The  history  of  the  accident  may  be  thus 
briefly  stated:  One  of  defendant's  trains  was 
being  handled  by  its  crew  within  the  cor- 
porate limits  of  the  city  of  Brenham,  Tex., 
and  at  the  time  in  question  the  crew  was 
engaged  in  making  what  is  termed  a  "kick- 
ing switch";  that  is  to  say,  the  engine  with 
fire  cars  attached  was  being  backed  down 
in  the  direction  of  a  street  crossing  with 
the  purpose  of  leaving  some  of  the  cars  on 
a  side  track  at  a  point  beyond  the  street 
crossing,  it  being  Intended  that,  when  the 
train  had  gained  enough  impetus  to  send 
the  cars  to  the  point  desired,  the  engine  and 
a  part  of  the  cars  would  be  detached,  and 
the  cars  intended  to  be  left  on  the  switch 
would  be  permitted,  under  the  control  of  a 
brakeman,  to  roll  down  to  the  place  on  the 
switch  where  it  was  intended  they  should 
be  stopped.  The  street  crossing  in  question 
was  la  charge  of  a  flagman  In  the  employ 
of  the  company,  and  It  was  his  duty  to  warn 
persons  of  approaching  trains.  Appellee  bad 
walked  down  the  east  side  of  appellant's 
track  ontil  he  arrived  at  a  point  a  few  feet 
from  tbe  north  side  of  the  street  crossing 
in  question,  when  he  turned  and  undertook 
to  cross  to  tbe  west  side  of  appellant's  track 
and  switches  at  that  point  In  going  across 
he  did  not  use  the  street  crossing,  but  took 
a  somewhat  diagonal  course,  and  Just  as  he 
was  about  to  step  from  the  most  westward 
of  api>eUant'B  tracks  he  was  struck  by  ap- 
pellant's train,  knocked  down,  and  Injured 
as  alleged.  The  train  which  struck  him  was 
engaged  in  making  the  "kicking  switch" 
above  described,  and  the  cars  were  being 
placed  on  tbe  switch  from  which  appellee 
was  about  to  pass  when  injured.  At  the 
time  of  the  collision  the  engine  had  been 
detached  from  the  cars  so  intended  to  be 
placed  upon  the  switch,  and  they  were  mov- 
ing by  reason  of  tbe  momentum  which  had 
been  given  to  them  by  the  engine.  The 
brakeman  in  charge  of  the  moving  cars  was 
not  on  tbe  car  which  struck  appellee,  but 
was  on  a  box  car  nearer  the  engine.  When 
appellee  started  across  the  tracks  at  the 
point  of  the  accident,  he  stopped  and  looked 
for  tbe  train,  for  be  knew  It  had  been 
Bwltcblng  in  tbe  yard.  He  then  discovered 
that  It  was  standing  still  beyond  the  point 
where  tbe  Houston  &  Texas  Central  tracks 
cross  tbe  appellant's  tracks,  and  about  250 
feet  from  the  i>oint  at  which  the  accldoit 
occurred.  With  reference  to  this  appellee 
testified  that  when  he  looked,  and  saw  them 
standing  still,  he  thought  everything  was 
safe,  and  proceeded  to  cross  at  his  usual 
gnit.  He  did  not  look  again,  and  did  not 
hear  the  approaching  cars.    The  facts  show 


that  if  be  had  looked  again,  he  could  have 
seen  them.  Whether  he  should  have  heard 
the  approach  of  the  cars  Is  a  question  which 
has  been  resolved  in  favor  of  appellee  by 
the  verdict,  and  we  cannot  say  It  is  without 
support  ts  the  evidence  on  this  point,  otbM 
evidence  showing  that  a  wagon  was  cross- 
ing the  tracks  at  the  time,  making  consider- 
able noise,  and  that  the  flagman  and  some 
boys  were  playing  noisily  near  by.  It  is 
also  in  evidence  that  several  persons  called 
to  him  when  they  saw  his  danger,  but  he 
heard  them  too  late  to  save  himself.  The 
moving  cars  were  making  very  litUe  noise. 
An  ordinance  of  the  city  of  Brenbam  made 
It  unlawful  for  railway  companies  to  oper- 
ate their  trains  within  the  city  limits  at  a 
greater  rate  of  speed  than  six  miles  an  hour. 
Tbe  evidence  was  conflicting  as  to  the  speed 
of  the  train,  plaintiff's  witnesses  putting  It 
at  15  miles  an  hour.  The  verdict  is  support- 
ed upon  this  point.  Appellee  had  none  of 
the  usual  and  expected  warningna  of  tbe 
approach  of  the  cars,  and  the  evidence  sup- 
ports the  conclusion  that  the  flagman  was 
not  attending  to  his  duty.  Tbe  evidence 
was  also  su£ScIent  to  show  that  the  part  of 
the  right  of  way  used  by  appellee  in  cross- 
ing at  that  point  was  commonly  used  by 
tbe  public  for  the  purpose,  had  so  been  con- 
tinuously used  for  years,  and  this  renders 
it  immaterial  whether  or  not  be  was  actually 
on  the  street  crossing  when  injured.  He, 
however,  testified  that  be  was,  and  he  was 
In  fact  picked  up  on  the  street  crossing  after 
the  injury.  From  these  facts  can  it  be  said 
that  appellee  was  so  clearly  negligent  in  fail- 
ing to  look  again  for  approaching  cars  as  to 
lead  us  to  conclude  that  tbe  Jury  arrived 
at  their  verdict  through  the  Influence  of  some 
improper  motive?  It  is  not  enough  that  this 
court  would  have  arrived  at  a  different  con- 
clusion had  the  facts  been  presented  to  us 
primarily.  The  Jury  has  its  distinct  place 
in  our  system  of  Jurisprudence.  Tbe  law  is 
that  the  Jury  shall  be  the  exclusive  Judges 
of  the  facts  proved,  tbe  weight  of  the  evi- 
dence, and  the  credibility  of  the  witnesses; 
and  tbe  power  of  this  court  to  disturb  a  ver- 
dict on  the  facts  where  there  is  any  evi- 
dence to  support  it  Is  called  into  activity 
only  when  it  is  made  to  appear  that  the  evi- 
dence upon  which  it  is  based  is  so  inade- 
quate, or  the  verdict  Is  so  manlfestiy  against 
tbe  great  weight  and  prepondwance  of  the 
evidence,  as  to  lead  to  the  conclusion  that 
the  Jury  rendering  it  were  Influenced  by  an 
Improper  motive.  Our  laws  provide  for  the 
selection  of  Jurors  of  intelligence,  honesty, 
and  competency.  It  is  to  be  presumed  that 
the  Jury  in  this  case  possessed  these  quali- 
flcations.  What  a  reasonably  prudent  per- 
son would  do  or  how  he  would  act  in  a  given 
situation  is  an  unknovni  quantity.  No  gen- 
eral rules  have  ever  been  formulated  for 
the  control  of  courts  and  Juries  in  arriving 
at  a  conclusion  on  the  question.  It  is  ad- 
dressed almost  oitirely  to  the  common  sense 
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and  loiuid  Jndgment  of  the  Jury  In  the  ligbt 
of  their  ererydBf  experience,  and,  as  the 
Jury  la  made  up  of  men  taken  ftom  the 
everyday  -walks  of  life,  and  are  atipposed  to 
bring  to  bear  upon  the  case  their  Judgment 
and  experience  untrammeled  by  legal  train- 
ing or  technicality,  they  are  admirably  fitted 
to  determine  a  question  which  is  so  purely 
one  of  fact  They  are  better  fitted  for  the 
task  than  the  trial  Judge,  for  their  conclusion 
is  the  result  of  the  ayerage  Judgment  of  12 
average  men,  fresh  from  participation  In  the 
practical  affairs  of  everyday  life.  Of  course, 
cases  arise  In  which  the  contrlbntory  negli- 
gence of  a  party  so  plainly  appears  that,  not- 
withstanding there  may  be  evidence  present- 
ing some  conflict,  it  is  the  duty  of  the  trial 
court  to  Interpose  his  discretion,  and  set 
aside  the  verdict.  The  duty  of  a  trial  Judge 
In  this  respect  is  more  Immediate,  and  arises 
more  frequently,  than  that  of  an  appellate 
court,  for  he  is  an  actor  in  the  trial,  sees 
and  hears  the  witnesses,  and  is  in  much  the 
same  position  as  the  Jury  as  to  his  oppor- 
tnnlty  to  wisely  and  Jostly  determine  the 
Issue.  The  appellate  courts  are  less  fre- 
quently ccmfronted  with  this  dnty,  for  not 
only  does  the  approval  of  the  verdict  by  the 
trial  Judge  stand  between  them  and  the  ver- 
dict, but  their  absence  from  the  scene  of 
the  trial,  and  a  Just  sense  of  their  lack  of 
opportunity  to  know  many  things  occurring 
on  a  trial,  and  which  cannot  be  embodied 
in  a  record,  renders  them  reluctant  to  Inter- 
fere. Cases  arise  not  infrequently,  however, 
which  call  for  the  exercise  of  their  power 
in  this  respect  Such  was  the  Wilson  Case 
(Tex.  Civ.  App.)  60  8.  W.  438.  Such  was 
the  Garcia  Case,  75  Tex.  683,  13  8.  W.  223; 
and  many  others  might  be  cited.  But  after 
a  careful  inspection  of  the  facts  of  the  case 
before  ns,  we  have  concluded  we  are  not 
Justified  in  Interfering.  In  this  state  the 
mere  failure  to  look  and  listen  does  not,  as 
matter  of  law,  constitute  negligence.  It 
may  be  tme,  as  found  by  the  Jury,  that  a 
person  of- ordinary  prudence,  when  he  look- 
ed and  saw  the  train  standing  still  some 
distance  away,  would  have  concluded  that 
he  conld  safely  cross  without  exercising 
further  vigilance.  If  appellee's  account  is 
true,  the  excessive  speed  of  the  train  is  re- 
sponsible for  the  accident  for,  but  for  this, 
bis  precaution  in  looking  before  starting  to 
cross  would  have  been  ample  protection 
against  accident.  His  failure  to  hear  the 
noise  of  the  approaching  cars  is  acconnted 
for  by  the  presence  of  other  noises  and  the 
fact  that  the  cars  were  making  very  little 
noise.  He  had  the  right  to  expect  that  the 
company  would  observe  the  city  ordinance 
as  to  speed  and  the  statutory  requirements 
as  to  signals.  He  bad  the  right  to  expect 
timely  warning  from  the  flagman.  None  of 
these  were  given.  Had  the  brakeman  on 
the  moving  cars  taken  a  position  on  the  ear 
nearest  the  appellee,  he  could  have  averted 
the  accident  by  the  exercise  of  the  slightest 


care,  for  tn  exercising  the  general  dnty  of 
lookout  which  he  owed  to  the  public  he 
would  have  discovered  plaintiff's  danger  in 
time  to  effectively  warn  him.  A  defendant 
shown  to  be  guilty  of  negligence  resulting  in 
an  accident  Is  not  acquitted  of  blame  be- 
cause the  injured  party  was  also  gnllty  of 
negligence  contributing  to  his  injury,  but  re- 
covery is  denied  on  grounds  of  public  policy 
because  they  are  both  wrongdoera.  That 
the  railway  company  was  shown  to  be  neg- 
ligent in  this  case  is  not  questioned. 

We  are  of  opinion  the  evidence  supports 
the  verdict  The  Judgment  is  therefore  af- 
firmed.   AArmed. 


EK\et  aL 


BARTLBTT  et  aL  v.  BISBEt:\et  aL* 

(Court  of  Civil  Appeals  of  Texas.    Dec.  12, 

1901.) 

BUnuDINO  CX)NTRACTS— DESTRUCTION  OF 
PROPERTY  BEFORE  COMPLETION. 

The  sol*  limitation  ob  the  absolute  char- 
acter of  a  building  contract  was  that  if  com- 
filetlon  was  delayed  by  damage  caused  by  fire, 
ightning,  sarthquake,  cyclone,  etc.,  the  time 
fixed  for  completion  should  be  extended.  Held 
that  where  an  unprecedented  storm  destroyed 
the  boilding  before  completion,  the  loss  would 
fall  en  the  contractors,  thougn  the  payments 
were  to  be  made  as  the  work  progressed. 

Appeal  from  district  court  Galveston  coun- 
ty;   Wm.  H.  Stewart  Judge. 

Action  by  Bartlett  &  Lucas  against  S.  A. 
Bisbey  and  others.  From  a  Judgment  for  de- 
fendant J.  C.  League,  plaintiffs  appeal.  Af- 
firmed. 

J.  Z.  H.  Scott  for  appellanta.  G.  B.  Mann. 
for  appellee  League. 

GILL,  J.  In  the  month  of  Jane,  1900,  S. 
A.  Bisbey  applied  to  J.  C.  League  to  purchase 
lot  No.  12,  in  the  northwest  block  of  outlet 
No.  61,  according  to  the  Galveston  City  Com- 
pany's map  of  the  city  of  Galveston.  Bisbey 
stated  to  League  that  he  wanted  to  purchase 
it  for  the  purpose  of  buHdlng  a  house  on  it 
and  making  it  his  home,  but  that  he  had 
then  only  $300  to  pay  on  same,  bnt  If  League 
would  loan  him  the  money  to  build  on  the 
lot  he,  Bisbey,  could  get  Bartlett  &  Lucas, 
contractors,  to  put  up  a  suitable  house  for 
$1,660.  League  and  Bisbey  thereupon  verbal- 
ly agreed  upon  the  matter,  and  in  pursuance 
of  such  agreement  Bisbey,  on  the  21st  of  June. 
1000,  entered  into  a  written  contract  with 
Bartlett  &  Lucas,  whereby  Bartlett  &  Lncas 
obligated  themselves  to  erect  for  Bisbey  on 
the  lot  in  question  a  house  of  certain  descrip- 
tion and  dimensions,  the  consideration  being 
the  sum  of  $1,5S0,  to  be  paid  by  Bisbey  as 
follows:  $515  when  the  foundation  is  com- 
pleted, frame  up,  rafters  on  and  sheathed; 
$516  when  inclosed;  and  $520  when  complet- 
ed. Thereafter,  on  the  23d  of  June,  1000. 
League  and  Bisbey  entered  into  a  written 
contract  by  which  League  agreed  to  sell  to 
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Bisbej  the  lot  above  deicrlbed  for  the  consid- 
-enttlon  of  $860,  and  to  advance  and  loan  to 
Blabey  the  money  In  Uurtallments  wbicb  Bls- 
bey  had  obligated  hbnseif  to  pay  to  Bartlett 
4k  Lucas  for  the  constrnction  of  the  house, 
the  nnderstandlng  being  that  Bartlett  &  Lu- 
cas should  execute  and  deliver  to  League 
their  bcmd  to  Indemnify  League  against  any 
faUnre  on  the  part  of  Blsbey  to  have  the 
house  completed  acoordlng  to  contract  by  the 
1st  of  October,  IMO.  The  written  contract  be- 
tween League  and  Blsbey  for  the  sale  of  the 
'  lot  stipulated  that  after  Blsbey  had  completed 
the  house  League  was  to  convey  to  Blsbey 
the  lot;  together  with  the  improvementi  to  be 
erected  thereon,  upon  Blsbey  paying  to  League 
the  sum  of  92,400,  less  the  $300  paid  in  ad- 
vance by  Blsbey,  the  deferred  payments  to 
be  made  in  monthly  installments  of  $2B  each 
and  Int^est  Bartlett  &  Lucas,  the  contract- 
ors, performed  the  work  tor  which  they  were 
to  be  paid  the  first  installment,  and  the  archi- 
tect, representing  both  Blsbey  and  Bartlett 
&  Lucas,  approved  the  981S  first  installment, 
and  same  was  paid  to  them  by  League,  at  the 
request  of  Blsbey.  /'By  morning  of  September 
8,  1900,  tlie  contractors  had  performed  the 
work  for  which  they  -wen  to  receive  the  sec- 
ond payment  of  $815,  and  the  architect  so 
certlfled,  but  befcn%  same  was  presented  for 
payment  the  storm  which  occurred  on  the 
last  named  date  totally  destroyed  and  swept 
enttrdy  away  the  unfinished  hons^  Blsbey 
and  League  each  refused  to  pay  the  $91S 
due  on  that  date,  and  Bartlett  &  Lucas 
brought  this  suit  against  them,  setting  up  the 
facts,  prayed  for  Judgment  against  both  Bls- 
bey and  League  for  the  amount  of  the  In- 
stallment, and  fbr  the  establishment  and 
foreclosure  of  •  builder's  and.furolcdier's  lien 
upon  the  lot  as  against  both  Blsbey  and 
League.  Certain  parties  who  had  furnished 
material  and  work  which  went  into  the  con- 
structkHi  of  the  destroyed  structure,  and 
whose  claims  had  not  been  paid,  were  also 
made  parties  defendant,  and  answering  they 
pleaded  their  claims  and  prayed  for  Judg- 
ment against  Bartlett  &  Lucas,  and  for  the 
establishment  and  foreclosure  of  laborers' 
and  material  mens'  Utaa  on  the  lot,  both  as 
against  Blsbey  and  League.  It  is  not  neces- 
sary for  tiie  purposes  of  this  opinion  that  we 
should  name  the  various  defendants  above  re- 
ferred to,  or  to  indicate  the  amounts  of  their 
respective  claims.  Blsbey,  pleading  over 
against  his  codefendant.  League,  prayed  Judg- 
ment for  the  $300  which  was  paid  by  him 
on  his  ctmtract  of  purchase  of  the  lot  League 
defended,  on  the  ground  that  be  had  done 
no  more  than  loan  Blsbey  the  money  for  the 
construction  of  the  boose,  and  reserved  the 
right  to  pay  it  over  as  the  work  progressed 
only  as  •  means  «f  more  fully  securing  him 
against  loss,  and  that  none  of  the  parties 
were  entitled  to  liens  on  the  lot,  because  the 
title  remained  in  him,  and  a  lien  coold  not 
be  fixed  on  bis  lot  for  work  done  for  Blsbey 
wltbont  Ilia  (Leagne's)  consent,  which  had 


not  been  given.  He  also  resisted  BIsbey's 
claim  for  the  recovery  of  the  $300  cash  paid 
on  the  purchase  of  the  lot  A  trial  was  had 
before  the  court  without  a  Jury  and  resulted 
in  a  Judgment  in  favor  of  Bartlett  &  Lucas 
against  Blsbey  for  the  amount  sued  for,  and 
In  favor  of  the  material  men  and  laborers 
against  Bartlett  &  Lucas  for  the  respective 
amounts  claimed  by  them.  The  Hens  assert- 
ed agahist  the  lot  were  denied  and  Judgment 
generally  was  rendered  in  favor  of  Licague. 
From  this  Judgment  Bartlett  &  Lucas  and 
their  subcontractors,  material  men,  and  labor- 
ers have  appealed.  Blsbey  has  not  appeal- 
ed. Then  is  no  statement  of  facts  In  the 
record,  and  the  facts  above  found  are  taken 
from  the  findings  of  fact  prepared  and  filed 
by  the  trial  court 

Ai^ellants,  Bartlett  &  Lucas,  sought  to 
hold  League  personally  on  the  building  con- 
tract on  the  ground  that  League  was  in 
effect  a  party  thereto,  was  the  real  bene- 
ficiary therein,  the  improvements  being  pla- 
ced by  his  consMit  and  authority  upon  land 
belonging  to  him.  It  Is  also  contended  that 
this  more  certainly  appears  from  the  fact 
that  he  required  the  builders  to  execute  to 
him  an  Indemnity  bond  conditioned  for  the 
faithful  iwrformance  of  their  contract  with 
Blsbey  within  the  time  prescribed  therein, 
and  that  in  the  body  of  the  bond  It  is  stip- 
ulated that  League  shall  pay  the  three  in- 
stallments as  they  become  due  under  the 
builders'  contract  Neither  the  contract  of 
Bartlett  &  Lucas  with  Blsbey  nor  the  bond 
executed  by  them  to  League  nor  the  con- 
tract between  League  and  Blsbey  for  the 
purchase  of  the  land  is  set  out  in  the  find- 
ings of  the  court  but  only  the  substance  of 
those  Instruments  Is  disclosed.  Goples  of 
each  of  the  three  instmmentis  are  api)ended 
as  exhibits  to  the  petition  of  Bartlett  St 
I<ucas.  While  it  appears  from  the  petition 
Itself  that  they  undertook  for  the  sum  nam- 
ed to  furnish  all  labor  and  materials  except 
for  plumbing  and  gas  fittings,  and  to  com- 
plete the  house  according  to  plans  and  spe- 
cifications, It  appears  both  from  the  petition 
and  the  findings  of  the  court  that  the  house 
was  never  In  fact  finished,  and  that  nothing 
was  done  toward  the  construction  thereof 
after  the  storm.  Plaintiffs  sought  to  avoid 
the  force  of  the  fact  that  the  contract  had 
not  been  fully  performed  by  them  by  allega- 
tion and  proof  that  the  incompleted  work 
had  been  destroyed  by  an  unprecedented 
storm,  and  its  completion  rendered  Impossi- 
ble. Appellee  urges  here  that  the  excuse  is 
not  sufficient  under  the  facts,  and  insists 
for  that  reason,  and  under  the  undisputed 
facts,  the  Judgment  as  to  League  should  be 
alBrmed.  It  seems  to  be  well  settled  that 
where  a  party,  by  his  own  contract  creates 
a  duty  or  charge  upon  himself,  he  is  bound 
to  make  tt  good  If  he  may,  notwithstanding 
inevitable  accidents,  because  he  might  if  be 
chose  have  ivrovided  against  it  in  his  con- 
tract   So,  one  contracting  to  furnish  labor 
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and  material  and  construct  an  entire  -work 
Is  not  excused  from 'the  performance  of  the 
contract  by  tbe  destruction  of  the  work, 
Trhether  from  his  own  negligence  or  im- 
avoidable  accident,  and  not  only  can  he  re- 
cover nothing  for  tbe  work  already  done, 
but  Is  liable  to  tbe  employer  for  money  ad- 
vanced upon  the  contract,  and  for  damages 
for  Its  nonperformance.  29  Am.  &  Eng. 
Enc.  Law  (old  Ed.)  p.  90C;  Weis  t.  Devlin, 
67  Tex.  510,  8  S.  W.  72C,  60  Am.  Rep.  38; 
President,  etc.,  t.  Bennett,  27  N.  J.  Law, 
513,  72  Am.  Dec.  373;  Dermott  ▼.  Jones,  2 
Wall.  1,  17  L.  Ed.  762;  Stees  v.  Leonard,  20 
Minn.  494;  Lawson,  Cont  pp.  460,  461; 
Blsh.  Cont.  {  580;  Logging  Co.  v.  Robson, 
16  O.  a  A.  400,  60  Fed.  773;  Adams  t. 
Nichols  (Mass.)  31  Am.  Dec.  137.  La  cases, 
however,  where  one  imdertakes,  without 
qualification,  to  do  an  entire  Job,  but  the 
work  to  be  done  Is  In  the  nature  of  repairs 
on  or  addition  to  a  thing  already  In  ex- 
istence, and  the  thing  to  be  repaired  or  add- 
ed to  is  destroyed  before  the  completion  of 
the  work,  the  rule  above  stated  is  not  ap- 
.  plied,— not  on  the  ground  that  even  in  such 
a  case  he  may  not  bind  himself  absolutely, 
but  on  the  ground  that  from  the  nature 
of  the  contract  and  tbe  work  to  be  done  it 
may  fairly  be  inferred  that  the  contracting 
parties  contemplated  the  continued  exist- 
ence of  the  thing  to  be  repaired.  29  Am. 
&  Eng.  Bnc.  Ltfw  (old  Ed.)  p.  908;  Weis  v. 
Devlin,  supra;  Lawson,  Cont  supra;  Angus 
V.  Scully  (Mass.)  57  N.  E.  674,  49  L.  R.  A. 
562,  79  Am.  St  Rep.  318.  Bearing  In  mind 
these  rules  of  law,  let  us  determine  in  the 
case  before  us  whether  the  contractors 
bound  themselves  without  reservation  to 
furnish  all  labor  and  material  and  complete 
and  turn  over  to  the  owner  the  building  they 
undertook  to  construct  It  is  clear  that  the 
contract  does  not  come  within  the  category 
of  contracts  to  repair,  and  therefore  the 
efCects  of  the  storm  did  not  render  the  per- 
formance of  the  contract  impossible.  The 
\  contract  declared  on  in  this  case  (a  copy  of 
which  is  appended  to  the  petition  as  an  ex- 
hibit) contains  this  sole  limitation  on  Its 
otherwise  absolute  nature,  both  as  to  time 
and  substance:  "That  if  the  completion  of 
the  work  Is  delayed  by  the  acts  of  the  own- 
er, or  by  damage  which  may  happen  by  fire, 
lightning,  earthquake,  cyclone,  or  by  the 
abandonment  of  the  work  by  the  employes 
of  tbe  contractor  through  no  fault  of  theirs, 
then  tbe  time  fixed  for  the  completion  of 
tbe  work  shall  be  extended  for  a  period 
equivalent  to  the  time  thus  lost"  etc.  It 
thus  appears  that  tbe  contractors  stipulated 
what  they  might  claim  for  themselves  in 
the  very  event  which  happened.  So,  if  It 
be  conceded  that  League  would  be  liable  If 
any  liability  at  all  was  shown,  we  think  It 
follow6  Inevitably  that  the  loss  occasioned 
by  tbe  stcn-m  must  be  borne  by  tbe  contract- 
ors. In  this  view  we  are  fully  sustained  by 
the  authorities  cited,  and,   indeed,   by  the 


great  weight  of  authority  to  which  we  have 
had  access.  It  may  be  contended,  howev^, 
that  tbe  rule  of  liability  here  adopted  Is  in- 
applicable, because  of  tbe  stipulation  that 
certain  payments  should  be  made  as  the 
work  progressed.  This  view  has  not  escap- 
ed our  attention,  but  we  are  unable  to  see  in 
what  respect  this  provision  affects  the  en- 
tirety of  tbe  undertaking.  If  the  contract- 
ors had  abandoned  tbe  work  when  the  sec- 
ond Installment  became  due,  tbe  owner 
would  have  bad  tbe  right  to  procure  the 
completion  of  the  work.  If  because  the 
contract  price  was  too  low,  or  If  for  any  oth- 
er reason  It  cost  as  much  as  the  fuU  con- 
tract price  to  complete  it  tbe  owner  could 
recover  back  from  the  contractors  the  sums 
ab-eady  paid  them.  Or  if  nothing  bad  l)een 
paid  tiie  contractor  for  the  work  already 
done,  and  the  owner  is  compelled  to  com- 
plete the  work,  the  contractor  cannot  re- 
cover the  value  of  the  part  of  tbe  work  done 
by  him.  The  measure  of  his  compensation 
would  be  the  dlflorence  between  what  it 
cost  the  owner  to  complete  the  work  and 
the  entire  contract  price.  On  this  theory 
it  has  been  decided  that  stipulations  for  pay- 
ment as  tbe  work  progresses  do  not  amount 
to  nn  acceptance  of  tbe  work  and  payment 
pro  tanto,  but  amount  to  no  more  than  pro- 
viding a  method  and  time  of  payment  its 
most  ordinary  purpose  being  to  enable  the 
contractor  to  pay  for  bis  labor  and  material, 
and  thus  speed  the  work.  Tbe  payments 
are  mere  advances  on  account  of  the  entire 
sum.  Butterfield  v.  Byrom  (Mass.)  27  N. 
B.  667,  12  L.  R.  A.  671,  25  Am.  St  Rep.  654; 
President  etc,  t.  Bennett  27  N.  J.  Law,  272, 
72  Am.  Dec.  878.  We  are  of  opinion,  there- 
fore, that  conceding  that  League  would 
bare  been  personally  liable  had  the  contract 
been  discharged,  and  that  the  contractors 
would  have  been  entitled  to  a  lien  on  the 
lot  yet  because  the  contract  was  not  ful- 
filled, and  nothing  has  been  shown  legally 
sufficient  to  excuse  Its  nonperformance,  no 
liability  on  the  part  of  League  has  been 
shown.  The  claims  of  the  subcontractors, 
material  men,  and  laborers  under  plaintiffs, 
having  no  higher  basis  than  the  rights  of 
plaintiffs  themselves,  must  likewise  fail. 
For  the  reasons  given,  we  think  the  Judg- 
ment of  the  trial  court  should  be  affinned, 
and  It  Is  so  ordered. 
Affirmed. 


HOUSTON  &  T.  CENT.  R.  CO.  v.  JOHNSON 
etal.i 

(Court  of  Civil  Appeals  of  Texas.    Dec.  9, 

1901.) 

DEATH— EVIDENCK— INSURANCE  POLICIES- 
CONTENTS— MEASURE  OF  DAMAGES.  ^ 
1.  Id  an  action  for  the  death  of  plaiotifTs 
decedent  there  was  a   conSict  as  to  whether 
deceased   had   contributed   anything  to    plaiu- 
tiS  for  several  years  prior  to  his  death.    Flain- 
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tiff  testified  that  deceajsed  had  taken  out  aeTeral 
accident  policies  In  her  faTor,  bnt  did  not  re- 
member when,  nor  their  contents,  farther  than 
that  a  friend  had  read  ttiem  to  her,  and,  beinx 
shoirn  a  policy  for  $1,000  iu  her  'favor,  stated 
that  she  confd  not  tell  Ita  contents  farther 
than  that  it  was  an  accident  policy  for  $1,000, 
and  that  the  other  policies  were  lilie  this  one, 
and  the  policy  was  sabmitted  in  evidence  to 
prove  the  contents  of  the  other  polides.  Beld, 
that  the  testimony  and  policy  were  inadmis- 
sible. 

2.  lo  an  action  tor  the  death  of  plaintiffs' 
decedent  It  waa  error  for  the  conrt  to  instruct 
that  the  measnre  of  damages  was  the  money 
value  of  decedent's  life,  without  saying  that 
it  was  the  money  value  'to  the  plaintiffs." 

Appeal  from  district  court,  Harris  county; 
Wm.  H.  Wilson,  Judge. 

Action  by  Mercy  Johnson  and  others 
ojralnst  the  Houston  ft  Texas  Central  Kail- 
road  Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Reversed. 

Baker,  Botts,  Baker  &  Lovett  and  Frank 
Andrews,  for  appellant  Stanley  Thompson, 
O.  T.  Holt,  and  Li.  B.  Moody,  for  appeUees. 

PLEASANTS,  J.  This  suit  was  brought 
by  the  appellees  to  recover  damages  for  the 
death  of  Charles  Johnson,  deceased,  alleged 
to  have  been  caused  by  the  negligence  of  ap- 
pellant The  cause  was  tried  to  a  Jury  in  the 
conrt  below,  and  appelleea  obtained  a  verdict 
and  Judgment  for  the  sum  of  $:i,000. 

We  shall  only  notice  two  of  the  various  as- 
slgnmenta  of  error  contained  in  appellant's 
brief.  The  third  assignment  of  error  is  as 
follows:  "This  court  erred  In  permitting  the 
plaintiff  Mercy  Johnson,  while  testifying  In 
her  behalf,  to  testify  as  to  the  existence  of 
accident  policies  taken  out  by  the  deceased 
in  favor  of  the  witness  prior  to  his  death, 
and  to  state  the  contents  of  said  policies; 
and  erred  In  permitting  the  plaintiff  to  offer 
in  evidence  an  accident  policy  in  her  favor 
issued  August  1896;  and  erred  In  permitting 
the  plaintiff  to  offer  said  policy  In  evidence 
for  the  purpose  of  proving  the  contents  of  her 
policies,— all  of  vrhicb  was  admitted  over  the 
objections  of  the  defendant— First,  that  her 
testimony  as  to  the  said  policy  was  not  the 
best  evidence,  and  that  the  same  were  shown 
to  be  In  writing,  and  that  the  writing  should 
be  produced;  second,  that  the  loss  thereof 
bad  not  been  sufficiently  accounted  for;  third, 
tbat  the  plaintiff  showed  that  she  had  no 
knowledge  of  the  contents  of  the  policies, 
did  not  know  the  company  which  Issued  it 
the  amount  of  it  the  date  of  It,  nor  what 
agent  signed  It  for  the  company,  and  did  not 
know  Its  contents;  fourth,  that  the  policy 
offered,  which  was  Issued  in  August  18U6, 
was  so  long  before  the  death  of  deceased 
that  It  bad  no  tendency  to  show  the  rela- 
tions of  the  parties,  the  deceased  and  the 
plaintiff,  at  the  time  of  his  death,  did  not 
tend  to  prove  any  fact  in  the  case,  and  was 
wholly  Ifrelevant  and  Immaterial;  tiftb,  tbat 
the  contents  of  a  policy,  the  existence  of 
which  she  bad  testiUed  to,  could  not  be  prov- 
ed by  the  Introduction  of  a  policy,  the  con- 


tents of  which  she  admitted  she  did  not  know 
and  could  not  identify  In  any  manher,-4U 
of  which  will  more  fully  appear  from  defend- 
ant's bill  of  exceptions  No.  1,  here  referred 
to  and  made  a  part  hereof."  .  There  was  a 
conflict  in  the  evidence  upon  the  issue  as  to 
whether  the  deceased  had  contributed  any- 
thing to  the  plaintiff  Mercy  Johnson  for  sev- 
eral years  prior  to  his  death.  On  this  Issue 
the  plaintiff  was  allowed  to  testify,  over  the 
objection  of  the  defendant  that  the  deceased 
had  taken  out  several  accident  policies  in  her 
favor;  that  she  did  not  remember  and  did- 
not  know  when  these  policies  were  issued, 
nor  their  contotts,  further  than  that  a  friend 
had  read  them  to  her;  that  she  had  not  read 
them  herself.  Counsel  for  plaintiff  then  band- 
ed ber  a  policy  for  ^1,000  in  her  favor,  issued 
on  Angnst  8,  1896,  and  asked  her  to  state 
the  contents  of  said  iwUcy,  which  she  said 
she  could  not  do  further  than  that  it  was  an 
accident  policy  tot  91,000.  She  further  said 
that  the  other  policies  testlfled  to  by  her  were 
Just  like  this  one.  Whereupm  counsel  offer- 
ed in  evidence  the  policy  of  Angnst  S,  1896, 
for  the  purpose  of  proving  the  contents  of  the 
other  policies  testified  to  by  plaintiff.  We 
think  this  testimony  was  inadmissible.  If 
plaintiff  had  testified  that  she  had  read  all 
the  policies,  and  knew  their  contents  to  be 
the  same,  the  trial  court  having  held  that  the 
proof  of  loss  of  the  policies  first  testUled 
about  was  sufficient  to  admit  secondary  evi- 
dence as  to  their  contents,  such  contents 
might  have  been  shown  by  the  policy  offered 
In  evidence.  But  plaintilTs  knowledge  of 
the  conte^  of  all  of  the  policies  having 
only  been  obtained  by  hearing  them  read 
to  her,  ber  statement  as  to  such  contents 
was  only  hearsay,  and  the  policy  offered  in 
evidence.  In  connection  with  her  hearsay 
statements  that  its  contents  were  similar  to 
those  of  the  lost  i>olicies,  was  not  competent 
to  prove  the  contents  of  said  lost  policies, 
and  should  not  have  been  admitted  for  that 
purpose. 

The  sixteenth  assignment  of  error  la  as 
follows:  "The  court  erred  in  paragraph  8 
of  its  general  charge  to  the  Jury,  which 
reads  substantially  as  follows:  "Un  the 
measnre  of  damages,  stiould  the  Jury  find  for 
plaintiffs,  Mercy  Johnson  and  ber  child,  Pearl 
Johnson,  or  for  Chloe  Thomas,  the  mother 
of  'the  deceased,  you  are  Instructed  as  fol- 
lows: That  in  an  action  for  negligently  caus- 
ing death  the  measure  of  damages.  If  any. 
Is  such  sum  as,  from  all  the  evidence  In  the 
case,  the  Jury  may  consider  proportionate 
to  the  pectmiary  Injury,  if  any,  occasioned 
to  the  person  or  personjs,  if  any,  entitled  to 
recover  by  the  death  of  the  deceased  person, 
allowing  nothing  for  the  distress  of  mind 
of  any  of  the  survivors,  or  loss  to  such  sur- 
vivors, if  any,  of  the  deceased  person's  so- 
ciety, as  the  law  In  such  cases  gives  compen- 
sation only  for  pecuniary  loss,  by  estimating 
the  money  value,  If  any,  of  the  life  of  the 
dead  person.    If  from  the  evidence  you  be- 
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Ile^e  that  Sfercy  Johnson  suffered  no  pecmil- 
ary  Ion  through  the  death  of  Charles  John- 
eoo,  you  will,  In  such  event,  find  for  defend- 
ant  as  against  Mercy  Johnson,  whateTer 
may  be  yonr  finding  on  other  questions.  If 
you  believe  f^om  the  evidence  that  Pearl 
Johnson  has  suffered  no  pecuniary  loss 
through  the  death  of  Charles  Johnson,  yoa 
will,  In  such  event,  find  for  the  defendant 
as  against  Pearl  Johnson,  whatever  may  b« 
your  finding  on  other  questlonB.  Should  you, 
from  the  evidence^  believe  that  Chloe  Thomas 
has  suffered  no  pecuniary  loss  through  the 
death  of  the  deceased,  Charlie  Johnson,  you 
will,  in  such  event  find  for  the  defendant 
as  against  Chloe  Thomas,  whatever  may  be 
yonr  finding  on  other  questions."  It  is  clear 
tliat  this  charge  is  erroneous  In  that  It  In- 
structs the  Jury  that  the  amount  of  dam- 
ages to  which  the  plaintlfts  would  be  entitled 
In  evait  the  jury  should  find  in  their  favor 
would  be  the  money  value  of  the  life  of  the 
deceased.  The  court  evidently  intended  to 
say  the  money  value  to  the  plaintiffs  of  the 
life  ot  the  deceased,  which  would  have  been 
an  accurate  statement  of  the  law;  but  the 
charge  as  given  is  clearly  erroneous,  and  we 
cannot  say  that  It  did  not  mislead  the  jury. 
For  the  errors  above  indicated,  the  judg- 
ment of  the  court  bdow  is  reversed,  and  the 
-cause  remanded.    Reversed  and  remanded. 


AMERICAN  TELEGRAPH  &  TELES- 

PHONB  CO.  T.  KERSH  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    Nov.  21, 

1901.) 

TBLBFHONB  COMPANIES  —  LIABILnT  —  KBO- 
UOBNCE— DAMAGES  FOR  PERSONAL  INJV- 
BIBS  —  BVIDENCB— OWNERSHIP  — INSTRUO- 
TIONS. 

1.  Plaintiff,  a  railway  employs,  was  injured 
by  being  struclc  by  a  telephone  wire  suspended 
across  a  railway  track.  This  wire  was  a  part 
of  a  branch  line  to  connect  with  defendant's 
main  line.  Defendant  constructed  the  branch 
line  and  furnished  the  wire,  while  a  private 
person  furnished  the  right  of  way  and  poles 
and  asristed  in  Its  construction.  Defendant 
rented  the  telephone  to  such  private  person  and 
divided  with  him  the  tolls.  Defendant  had  at 
different  times  made  repairs  on  the  branch  line, 
but  it  denied  ownership  or  duty  to  keep  it  in 
repair.  Held,  that  the  jury  were  justified  in 
finding  that  the  defendant  owned  and  controlled 
tlie  branch  line,  and  hence  was  liable  for  neg- 
ligence in  failing  to  so  suspend  the  wire  across 
the  railway  tracks  as  to  permit  the  passing  of 
trains  with  safety  to  persons  on  the  top  of  a 
car. 

2.  In  an  action  against  a  telephone  company 
for  injuries  by  being  struck  by  a  telephone  wire 
suspended  across  a  railway  track,  where  there 
was  no  evidence  that  defendant  had  leased  the 
line  of  which  the  wire  crossing  the  track  was 
a  part  to  a  third  person,  so  as  to  be  relieved  of 
the  duty  of  keeping  the  line  in  repair,  it  was 
proper  to  refuse  an  instruction  embracing  ths 
theory  of  such  lease. 

3.  Rev.  iSt.  art.  TUl.  authorizing  a  corporniion 
created  for  the  purpose  of  constructing  magnetic 
telegraph  lines  to  lease,  or  attach  to,  the  lines 
of  other  telegraph  corporations,  is  Inapplicable 

'  Rrhearins  denied  January  9,  1902,  and  writ  of 
error  denied  by  supreme  court. 


to  a  branch  line  constructed  to  connect  a  mill 
owned  by  a  private  person  to  the  main  Une  of 
a  telephone  corporation. 

4.  In  an  action  against  a  telephone  company 
for  personal  injuries  caused  by  failure  to  prop- 
erly repair  its  line,  where  the  evidence  conclu- 
sively showed  that  the  person  making  the  re- 

gaira  was  employed  by  one  authorized  to  employ 
im  for  that  purpose,  it  was  proper  to  refuse 
an  instruction  making  the  company's  liability 
depend  upon  whether  or  not  the  person  making 
the  repairs  was  directed  by  one  authorized  to 
act  for  the  company. 

5.  A  person's  direct  testimony  that  he  is  the 
agent  of  another  is  not  objectionable,  as  prov- 
ing the  agency  by  the  declarations  of  the  agent. 

6.  Failure  to  instruct  the  jury  on  the  subject 
of  impeaching  testimony,  in  the  absence  of  a 
request  therefor,  was  not  error. 

7.  In  an  action  against  a  telephone  company 
for  injuries  caused  by  its .  failure  to  properly 
repair  a  branch  connected  to  its  main  Une,  where 
it  denied  ownership  of  such  line.  It  was  not  error 
for  the  court,  in  its  instructions,  to  refer  to  the 
line  to  which  the  branch  was  connected  as  de- 
fendant's "main  line,"  such  reference  not  being 
upon  the  weight  of  the  evidence,  as  calculated 
to  express  the  opinion  that  defendant  was  abso- 
lute owner  of  the  branch  line. 

Appeal  from  district  court,  Shelby  county; 
Tom  C.  Davis,  Judge. 

Action  by  C.  O.  Kersh  against  the  Ameri- 
can Telegraph  &  Telephone  Company  and  an- 
other. Judgment  for  plaintiff,  and  the  Ameri- 
can Telegraph  &  Telephone  Company  ap- 
peals.   AfBrmed. 

Branch,  Harris,  Matthews  &  Beeson,  for 
appellant.  Blount  &  Oarrison  and  Baker, 
Botts,  Baker  &  Lovett,  for  appellees. 

GARRETT,  C.  J.  This  action  was  brought 
In  the  district  court  of  Shelby  county,  by  the 
appellee  C.  C.  Kersh,  against  the  appellant, 
American  Telegraph  &  Telephone  Company, 
and  the  appellee  Houston,  East  &  West 
Texas  Railway  Company,  to  recover  dam- 
ages for  personal  Injuries  received  by  the 
appellee  while  in  the  employ  of  the  railway 
company  by  being  dragged  from  the  top  of 
a  car  by  a  wire  suspended  over  the  line  of 
the  railway.  It  was  alleged  In  the  petition 
that  the  wire  was  a  part  of  the  line  of  the 
appellant,  and  was  not  suspended  high 
enough  above  the  railway  track  to  permit 
cars  to  pass  under  It  without  Injury  to  the 
employes  of  the  railway  company.  The  de- 
fense on  the  part  of  the  telephone  company 
was  that,  the  line,  where  it  crossed  the  rail- 
way track,  did  not  belong  to  the  appellant 
and  that  it  was  not  charged  with  the  duty 
of  keeping  It  in  repair.  There  was  a  trial 
by  Jury,  which  resulted  in  a  verdict  In  favor 
of  Kersh  against  the  telephone  company  for 
the  sum  of  $2,000,  and  In  favor  of  the  railway 
company. 

Appellant  owned  and  operated  a  telephone 
line  running  along  the  dirt  road  from  Nacog- 
doches to  Logansport  through  Appleby  and 
Garrison.  Payne's  mill  was  situated  on  the 
railway  between  Appleby  and  Garrison,  abont 
seven  miles  east  from  the  former  place,  and 
about  a  half  mile  from  Its  line.  Payne  had 
a  store  at  Appleby,  and,  desiring  to  connect 
his  store  and  mill  by  telephone,  he  contracted 
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wltb  the  appelant  to  pnt  In  telepbonea  for 
blm  and  make  connectlonB  with  Its  line  at 
Appleby  and  the  mill.  For  the  telephone  at 
Aiqrfeby,  Payne  paid  the  appellant  ^10  a 
month,  he  receiving  the  tolls  on  outgoing 
messagea,  and  the  appellant  those  on  all 
messages  to  Appleby.  In  order  to  make  the 
'Connection  at  Payne's  mill,  It  was  necessary 
to  bond  a  line  one-half  a  mile  long,  crossing 
the  railway  track.  The  construction  of  this 
line  was  the  subject  of  some  negotiation  be- 
tween Branch,  the  president  of  appellant,  and 
Payne,  the  resnlt  of  which  was  that  Payne 
agreed  to  fnmlsh  the  right  of  way  and  the 
poles  and  assistance  in  the  construction,  and 
the  appelant  agreed  to  fumlah  the  wire  and 
construct  the  line.  Appellant  furnished  the 
telephone,  for  which  It  received  a  rental  of 
$4  a  month  and  the  tolls  on  all  messagea  sent 
to  the  mill,  and  Payne  received  the  tallB  on 
outgoing  messages.  At  both  places  Payne 
gave  attention  to  the  tel^thones,  and  noti- 
fied persons  called  for  to  answer  incoming 
messages.  There  was  evidence  to  show  that 
tiie  aifpellant,  at  different  times,  had  repair- 
ed the  line  to  the  mtlL  We  conclnde  that  the 
finding  of  the  Jury  that  the  line  from  the 
main  line  to  the  mill  was  the  property  of  the 
aiipellant  Is  fully  sustained  by  the  evidence, 
and  it  Is  adopted  by  us.  On  August  25, 
1890,  the  appellee  Kerah,  while  in  the  employ 
«t  the  railway  company,  was  riding  on  the 
top  of  a  box  car,  and  was  struck  by  the  wire 
extending  from  appellant's  main  Une  to 
Payne's  mill  over  the  railway  track,  and 
thrown  to  the  ground  and  seriously  Injured, 
sustaining  damages  to  the  amount  of  the 
vwdlct  It  was  shown  by  the  evidence  that 
the  wire  had  been  down  and  on  that  day 
had  been  pnt  up  again  by  a  man  In  the 
employ  of  the  appellant,  and  that  after  it 
had  been  pnt  np  It  bnng  so  low  as  to  obstruct 
the  passage  of  the  train.  We  conclude  that 
the  app^ee  Kersh  was  Injured  without  fault 
on  his  part  by  the  negligence  of  the  appellant 
In  failing  to  suspend  the  wire  high  enough 
to  permit  the  train  to  pass  under  It  with 
safety  to  a  person  an  the  top  of  a  car. 

The  first  and  second  assignments  complain 
of  the  refusal  of  the  court  to  give  peremptory 
instmctlons  to  the  jury  to  find  In  favor  of 
the  appellant  on  the  ground  that  It  did  not 
own  and  had  no  control  over  the  line.  These 
were  properly  refnsed  because,  as  above  stat- 
ed, the  evidence  fnlly  sustains  the  finding 
of  the  jory  to  the  contrary.  There  was  no 
error  In  refusing  special  charge  No.  8  re- 
quested by  the  appellant  upon  the  thecnry  of 
a  lease  of  the  line  to  Payne,  because  there 
is  no  evidence  tending  to  show  a  lease  that 
by  Implication  of  law  would  relieve  the  ap- 
peOant  of  the  duty  to  keep  the  line  In  repair. 
The  language  nsed  by  Payne,  that  he  owned 
the  line  by  a  lease,  was  explained  by  him  and 
the  facts  as  stated  both  by  him  and  Branch 
fan  to  show  maeh  a  leasa  The  right  to  lease 
conferred  by  statute  (Rev.  St.  art  701)  Is  the 
power  to  acquire  or  join  the  lines  of  other 


corporations,  and  Is  not  applicable  to  this 
case.  Special  Instruction  No.  S  was  properly 
refused,  because  it  made  appellant^s  liabili- 
ty depend  upon  whether  or  not  Lawson  was 
directed  to  repair  the  line  by  any  one  au- 
thorized to  act  for  the  company,  when  the 
evidence  showed  that  Atkinson  had  charge 
of  the  telephone  at  Appleby,  and  at  the  di- 
rection of  Branch  employed  Lawson  to  re- 
pair the  line  east  of  Appleby;  that  Lawson 
did  so,  repairing  It  about  four  miles  out,  and 
again  at  the  place  of  the  accident;  that  Law- 
son  reported  to  Atkinson  that  the  line  had 
been  repaired  at  Payne's  mill,  and  Atkinson 
paid  him  for  the  work,  and  reported  to 
Branch  that  the  line  had  been  repaired  at 
Payne's  mill;  that  Lawson  reported  to  At- 
kinson after  the  accident  happened,  and  the 
money  paid  to  him  was  retained  by  Atkin- 
son out  of  the  company's  receipts.  Atkinson 
says  that  the  only  Instructions  be  gave  Law- 
son  were  to  go  and  fix  the  line.  Lawson  says 
he  told  him  to  fix  It  from  Aiqjileby  tx>  Payne's 
milL  Other  evidence  showed  that  tbe  com- 
pany repaired  the  Payne's  mill  line  at  other 
times,  and  that  whenever  the  line  needed 
repair  in  and  about  Appleby  Atkinson  would 
have  It  fixed  np  at  the  request  of  Branch; 
and  that  Branch  had  promised  Payne  to  send 
a  lineman  to  repair  the  line.  Thus  it  so  con- 
clusively appears  from  the  evidence  that  the 
appellant  was  not  only  bound  to  keep  the 
line  In  repair,  but  that  Atkinson  had  au- 
thority- to  employ  Lawson  to  do  the  work 
in  the  particular  Instance,  It  would  have  been 
error  for  the  court  to  have  submitted  to  the 
jury,  as  an  Issue  upon  which  the  appellant's 
liability  depended,  the  authority  of  Atkinson 
to  have  the  work  done.  For  the  above  rea- 
sons special  Instruction  No.  9  was  properly 
refused.  Special  Instruction  No.  6  was  not 
applicable  to  the  evidence.  Atkinson  'testi- 
fied directly  that  be  was  the  agent  of  the 
company  at  Appleby.  This  Is  not  proof  of 
agency  by  proving  the  declarations  of  the 
agent. 

The  fact  that  Payne  should  have  given 
Instructions  to  Lawson,  when  he  went  to 
repair  the  line,  bow  It  should  be  fixed,  taken 
in  connection  with  the  other  evidence,  did 
not  warrant  the  fourth  and  tenth  special  In- 
structions requested  by  the  appellant  As  al- 
ready stated,  the  finding  of  the  jury  as  to 
the  ownership  and  control  of  the  line  was 
fully  sustained  by  the  evidence.  It  was 
proper  to  introduce  in  evidence  the  written 
statement  made  by  Payne  for  Branch  to  dis- 
credit or  Impeach  his  testimony,  but  the  fail- 
ure of  the  court  to  charge  upon  the  subject 
of  iny>eaching  testimony  was  not  error,  as 
complained  of  under  the  eleventh  assign- 
ment There  were  no  special  circumstances 
to  call  for  such  a  charge,  and  If  there  had 
been  the  mere  omission  of  the  court  to 
charge  without  request  would  not  have  been 
ground  for  reversal  of  the  judgment 

We  find  no  error  in  the  charge  of  the  court 
By  referring  to  the  appellant^s  line  to  which 
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tbe  line  to  Payne's  mill  was  connected  as  tbe 
"main  line"  was  not  upon  the  welgbt  of  evi- 
dence or  calculated  to  cause  tbe  Jury  to  be- 
lieve that  tbe  court  was  of  the  opinion  that 
the  Payne  mill  connection  belonged  to  ap- 
pellant Nor  did  the  use  of  tbe  word  "ac- 
commodation" In  tbe  charge  Indicate  that 
appellant  must  have  put  up  tbe  line  free  of 
cost  to  make  It  the  property  of  Payne.  Tbe 
thirteenth  and  fourteenth  assignments  can- 
not therefore  be  sustained.  What  has  been 
already  said  disposes  of  the  fifteenth  and  six- 
teenth assignments  of  error,  which  attack 
the  sufficiency  of  the  evidence.  Tbe  Judg- 
ment of  tbe  court  below  will  be  affirmed. 
Affirmed. 


STILL  T.  OITT  OF  HOUSTON. 

(Court  of  GlvU  Appeals  of  Texas.    Dec  20, 

1901.) 

MUNICIPAL  CORPORATIONS  —  NEOLIGBNCB  — 
BTRBET3— INJURIES— TITLE  IN  CITY— NOTICB 
OF   CONDITION— CHARTEai-    PROVISION. 

1.  In  action  against  a  dty  for  Injuries  sns- 
taified  by  stepping  into  a  hole  beside  a  side- 
walk, it  was  not  necessary  for  plaintiff  to  show 
title  to  the  property  In  the  dty,  it  appearing 
that  the  dty  bad  assumed  ownership  and  control 
of  such  property  for  street  purposes. 

2.  Where,  in  an  action  for  injuries  sustained 
by  stepping  into  a  hole  beside  a  sidewalk,  it 
was  shown  that  the  city  had  sold  improvements 
previously  on  the  property  where  the  street  was 
situated,  and  authorized  their  removal,  as  pre- 
paratory to  opening  the  street,  and  had  In  fact 
opened  the  street,  there  was  sufficient  evidence 
to  submit  to  the  Jniy  tbe  question  whether  the 
dty  had  assumed  ownership  and  control  of  tbe 
property  for  street  purposes. 

8.  A  city  charter  provided  that  tbe  corpora- 
tion should  not  be  liable  for  any  injuries  sna- 
tained  owing  to  the  defective  condition  of  side- 
walks, etc.,  unless  such  condition  should  have 
contiivied  for  10  days  after  notice  to  the  mayor 
or  certain  committees.  A  city  sold  certain  fen- 
ces on  property  through  which  a  street  was 
opened,  and  authorized  the  purchaser  to  remove 
them,  which  he  did  to  the  knowledge  of  the  dty, 
bat  he  failed  to  fill  a  hole  left  where  a  fence 
post  was  removed,  and  subsequently  a  pedes- 
trian stepped  into  such  hole,  ft  being  Just  he- 
side  the  sidewalk.  Beld  that,  though  no  notice 
of  such  hole  had  been  given,  the  charter  provi- 
sion did  not  protect  the  dty,  inasmuch  as  the 
act  of  the  purchaser  was,  under  the  drcumstan- 
ces,  to  be  considered  the  act  of  the  city,  and 
the  provision  had  no  application  to  such  case. 

4.  Where  the  trial  court  directs  a  verdict  the 
question  of  error  in  refusing  charges  is  not  in 
the  case  on  appeal. 

Appeal  from  district  court,  Harris  comity; 
O.  E.  Ashe,  Judge. 

Action  by  H.  a  Still  against  the  city  of 
Houston.  From  a  Judgment  in  t&voe  of  de- 
fendant, plaintiff  appeals.    Reversed. 

Klrby,  Martin  &  Engle  and  0.  B.  Martin, 
for  appellant  Stewart  Stewart  &  Lockett 
and  Joe  M.  Sam,  for  appellee. 

GILL,  J.  This  suit  was  brongbt  by  H.  a 
Still  against  tbe  city  of  Houston  to  recover 
damages  for  personal  Injuries  alleged  to  have 
been  sustained  by  him  as  a  result  of  a  d»- 


fectlve  sidewalk  along  one  of  tbe  pnbllc 
streets  of  tbe  city  of  Houston,  the  defect 
being  due  to  the  negligence  of  tbe  dty.  The 
answer  of  tbe  city  contained  a  general  denial 
and  a  special  plea  to  the  effect  that  by  tbe 
force  of  one  of  its  charter  provisions  it  was 
exempt  from  liability  resulting  from  defects 
In  streets  and  sidewalks  except  when  tbej 
bad  been  permitted  to  remain  out  of  repair 
for  10  days  after  written  notice  of  tbe  defect 
the  notice  to  be  served  on  the  mayor  or  street 
and  bridge  committee;  and  that  no  such  no- 
tice had  been  given  in  this  instance.  After 
hearing  the  evidence  adduced  on  tbe  trial, 
tbe  court  Instructed  tbe  Jury  to  return  a  ver- 
dict for  defendant  and  tbe  resultant  verdict 
was  duly  followed  by  a  Judgment  in  favor 
of  tbe  dty.  Tbe  reasons  which  Induced  tbe 
court  to  take  this  course  do  not  appear,  but 
as  tbe  plaintifF's  evidence  showed  that  be 
was  injured  on  a  public  sidewalk  in  control 
of  tbe  city,  and  that  the  Injury  was  due  to 
an  open  post  bole  at  the  edge  of  tbe  side- 
walk, which  had  been  there  for  months  prior 
to  tbe  injury,  we  apprehend  tbe  court  re- 
fused to  submit  to  tbe  Jury  tbe  issues  thus 
presented,  because  no  written  notice  Iiad 
been  shown  as  required  by  tbe  charter  piro- 
Tlsion  pleaded,  and  because  tbe  court  was 
of  opinion  tbe  facta  brought  the  case  within 
tbe  purview  of  that  provision.  The  evidence 
adduced  by  plaintiff  tended  to  establish  tbe 
following  state  of  facts:  Tbe  city  of  Hous- 
ton is  a  municipal  corporation  operating  un- 
der a  special  charter.  On  tbe  3d  day  of  Jan- 
uary, 1898,  Center  street  a  public  street  in 
said  city,  was  not  continuous.  Its  continuity 
being  interrupted  at  or  near  its  intersection 
with  Ashe  street  Tbe  property  lying  be- 
tween the  two  ends  of  Center  street  was 
owned  by  one  Clark,  and  was  broader  than 
tbe  street  Tbe  city  determhted  to  open 
Center  street  and  for  this  purpose  purchased 
the  entire  Clark  property.  On  this  property 
there  were  then  situated  certain  improve- 
ments and  fencing,  which  it  was  necessary 
to  remove  in  order  to  open  tbe  street  and 
prepare  it  for  use  by  the  public.  To  accom- 
plish this  tbe  city  sold  the  Improvements  and 
fencing  to  one  Fasbon,  and  authorized  him 
to  remove  it  from  the  property,  which  be  did, 
and  when  he  bad  finished  he  verbally  report- 
ed the  fact  to  the  mayor  of  the  city.  There- 
after tbe  city,  through  its  duly-authorized 
agents,  opened  Center  street  through  tbe 
property,  and  prepared  it  for  use  by  tbe 
public.  In  removbig  tbe  fence  posts  from 
tbe  part  of  the  Clark  propaty  on  tbe  east 
side  of.  Ashe  street  and  near  tbe  Intersection 
of  Ashe  and  Center  streets,  Fashon  did  not 
fill  up  tbe  holes  left  by  the  taking  up  of  tbe 
posts,  and  It  was  into  one  of  these  holes 
that  Still  stepped,  and  injured  himself.  This 
hole  was  not  on  the  part  of  tbe  property 
used  for  tbe  opening  of  Center  street  but 
was  on  the  excess  of  the  property  left  on 
tbe  north  side  of  Center  street  and  tbe  east 
side  of  Ashe  street  after  Center  street  was 
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opened.  Tbe  hole  In  question  was  jnst  at  the 
edge  of  and  tonching  the  east  side  of  Ashe 
street  sldewaUt,  and  had  been  there  In  that 
condition  long  prior  to  the  accident.  On  the 
night  of  the  11th  day  of  February,  1880, 
plaintiff  was  going  to  bis  home  In  Hooston, 
carrying  in  hla  hand  some  light  groceries. 
In  so  going  he  walked  along  the  dirt  side- 
walk on  the  east  side  of  Ashe  street  along 
where  the  post  holes  were  situated.  The 
night  was  dark  and  rainy,  and  the  street  was 
not  lighted.  He  was  not  In  the  habit  of 
nslng  that  sidewalk,  and  had  no  knowledge 
that  the  holes  were  there. 

The  action  of  the  court  In  directing  a  ver- 
dict Is  assailed  by  an  appropriate  assign- 
ment of  error.  Appellee  seeks  to  Justify  the 
action  of  the  court  upon  three  grounds:  (1) 
Because  the  city  had  no  written  notice  of  the 
defect  10  days  prior  to  the  accident,  and  Is 
thwefore  protected  by  its  charts  provision; 
(2)  because  the  property  on  which  the  hole 
was  situated  was  not  shown  to  be  the  prop- 
erty of  the  city;  (3)  because  the  removal  of 
the  improrements  and  poets  was  not  shown 
to  be  the  act  o£  the  city,  but  the  act  of  Fash- 
on,  to  whom  the  Improvements  were  sold. 

We  are  of  opinion  It  was  not  necessary  for 
plaintiff  to  show  title  to  the  city  in  the  prop- 
oty.  It  was  sufficient  to  show  that  the 
city  had  in  fact  assumed  ownership  and  con- 
trol; had  in  fact  sold  the  improvements,  and 
authorized  their  removal,  as  a  part  of  the 
preparation  for  opening  the  street,  and  had 
in  fact  opened  the  street  for  use  by  the  pub- 
lic. We  think  this  was  sufficiently  shown 
to  authorize  the  submission  of  the  question 
to  the  Jury.  The  charter  provision  under 
which  the  dty  seeks  protection  is  as  follows: 
"That  said  corporation  shall  not  be  liable 
to  any  person  for  damages  caused  from 
streets,  ways,  crossings,  bridges,  or  sidewalks 
being  out  of  repair  from  negligence  of  said 
corporation  unless  the  same  shall  have  so 
remained  tor  ten  days  after  special  notice  in 
writing  to  the  mayor  or  street  or  bridge  com- 
mittee." Section  35,  Charter  1897.  The  pio- 
Tislons  of  this  section  are  stringent  and 
sweeping,  and  amount  to  a  denial  of  recovery 
to  any  person  for  damages  resulting  from 
want  of  repair  to  any  of  the  public  ways 
of  the  city  when  the  city  had  not  the  req- 
uisite notice,  whether  the  injured  person 
knew  of  the  defect  or  not  The  question 
presented  is  whether  it  applies  to  cases  like 
the  one  under  consideration.  A  similar  pro- 
vision was  construed  In  the  case  of  City  of 
Houston  T.  Isaacks,  68  Tex.  116,  3  S.  W. 
(S93.  In  that  case  it  was  held  that  the  pro- 
vision did  not  exempt  the  city  from  liability 
for  Injuries  resulting  from  defects  in  the 
streets  caused  by  the  city's  own  procure- 
ment. In  disposing  of  the  question.  Chief 
Justice  Gaines,  who  delivered  the  opinion 
in  the  case  cited,  used  the  following  lan- 
guage: "There  may  be  some  reason  for  re- 
quiring notice  to  the  city  authorities  of  a  de- 
fect accruing  from  ordinary  causes  such  as 


the  actioD  of  floods,  tlie  use  of  the  street  by 
the  public,  or,  it  may  be  said,  from  any  cause 
except  by  the  action  of  the  city  itself.  But 
In  the  present  case  the  city  put  a  contractor 
to  work,  stipulating  to  have  an  excavation 
made  which  was  to  be  filled  with  g^vel,  and 
after  the  work  liad  been  begun,  and  the  street 
had  been  rendered  unsafe  for  travel,  dischar- 
ged the  contractor,  and  left  the  work  in  an 
unfinished  condition.  This  action  was  taken 
by  the  very  officers  to  whom  the  charter  re- 
quired the  notice  to  be  given.  The  city  is 
not  sought  to  be  held  liable  for  any  injury 
caused  by  a  defect  accruing  from  any  ex- 
trinsic cause,  but  for  having  by  Its  own  pro- 
curement made  the  street  unsafe,  and  know- 
ingly left  it  in  that  condition.  •  •  •  Un- 
der these  circumstances  we  are  of  opinion 
that  no  proof  of  written  notice  was  neces- 
sary in  order  to  hold  the  city  liable."  We 
are  of  opinion  that  the  case  before  us  can- 
not be  distinguished  on  the  facts  from  the 
case  cited.  In  that  case  the  city  had  pro- 
cured an  affirmative  thing  to  be  done  where- 
by the  street  was  rendered  unsafe.  In  this 
case  the  city,  bi  furtherance  of  its  design  to 
open  Center  street,  had  procured  the  removal 
of  the  improvements  from  the  premises,  and 
this  involved  the  taking  out  of  the  posts, 
which  Inevitably  left  the  holes,  unless  the 
city  had  arranged  with  the  purchaser  of  the 
property  to  fill  the  holes;  and  this  does  not 
appear  to  have  been  done.  It  is  Immaterial 
that  the  city  procured  the  removal  of  the 
improvements  by  a  sale  of  them.  It  was  but 
another  means  of  getting  the  improvemoits 
out  of  the  way,  and  was  as  much  the  act  of 
the  city  as  if  It  had  been  done  by  one  of  its 
regular  officers.  The  mayor  and  other  offi- 
cers concerned  necessarily  knew  of  the  sale, 
for  they  had  brought  it  about  They  neces- 
sarily knew  of  the  fact  that  the  property  had 
been  moved,  for  they  proceeded  at  once  to 
prepare  the  street  across  the  property  for 
public  use.  In  addition  to  this,  the  mayor 
himself  was  notified  at  once  by  the  purchaser 
that  the  work  had  been  done.  It  amounted 
to  no  more  than  If  the  dty  bad  employed 
Fashon  to  remove  a  large  stone  or  other  ob- 
struction from  an  established  street  giving 
him  the  stone  or  obstruction  for  his  services. 
If  the  removal  of  the  obstruction  would  leave 
a  dangerous  excavation  in  the  street  the  city 
would  necessarily  be  chargeable  with  notice, 
and  with  the  duty  to  obviate  the  consequent 
danger.  We  think  the  removal  of  the  posts 
by  Fashon  under  the  circumstances  stated 
was  the  act  of  the  city,  coming  within  the 
class  of  cases  to  which  the  doctrine  announ- 
ced in  the  Isaacks  Case,  supra,  applies.  The 
cause  should  have  been  submitted  to  the  Jur; 
to  determine  among  other  issues  in  the  case 
whether  the  city  was  guilty  of  negligence  in 
leaving  the  unfilled  post  hole  so  near  thf 
sidewallL. 

Appellant  reserved  exceptions  to  the  ad- 
mission of  evidence,  and  has  assigned  errors 
thereon.    They  present  questions  not  likely 
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to  uto*  OD  ftDoOier  trial,  ao  we  do  not  god- 
sldcr  them. 

Erron  ai«  asalgned  on  the  refnaal  of  the 
trial  conrt  to  give  requested  chargea  The 
trial  court,  having  directed  a  verdict,  did  not 
indicate  whether  he  thought  them  sound 
pioposltlona  of  law  or  not.  The  question  of 
error  In  refusing  them  la  not  In  the  case  on 
this  appeaL  We  have  held  that  on  a  like 
state  of  facta  the  court  should,  upon  another 
trial,  submit  the  Issues  to  the  jury.  Inas- 
much as  we  have  no  reason  to  believe  that 
this  will  not  be  correctly  done  by  the  trial 
Judge,  we  will  not  assume  to  advise  him  In 
advance. 

For  the  errors  Indicated,  the  Judgment  la 
reversed,  and  the  cause  remanded.  Be- 
vened  and  remanded. 


HOUSTON  &  T.  O.  R.  CX).  v.  GBB. 

(Coort  of  OivU  Appeals  of  Texas.    Dec.  19, 

1901.) 

PBRSONAL  INJUBIE8  —  EYIDSNCB  —  BARNINO 
CAPACITY  —  TRIAL  —  RKADiNO  OPINION  TO 
JURY— OOMMBNTS  BT  COU^^L— PRBJUDICE. 

1.  Gvidenc*  that  plaintiff  in  an  action  for  per- 
sonal injuries  had  been  superintendent  of  a  farm 
some  five  years  prior  to  the  date  of  trial  at 
a  salary  of  $700  per  year,  and  that  such  posi- 
tions nsually  paid  from  $700  to  $000,  was  inad- 
missible, in  tne  atisenee  of  any  showing  that 
plaintlil  had  such  a  position  In  view  on  leaving 
a  position  which  he  was  to  lose  at  the  end  of 
the  month  in  which  the  trial  eccnrred. 

2.  In  a  suit  for  personal  injuries  it  was  an 
abuse  of  discretion  to  allow  connsel  for  plain- 
tiff to  read  to  the  court  in  the  presence  of  the 
Jurr  cases  not  bearing  on  any  contested  question 
of  law,  but  strikingly  similar  to  the  case  at  bar 
in  respect  to  the  character  of  the  injuries  and 
the  drcnmstances  of  the  accident,  and  after- 
wards to  comment  to  the  jury  on  the  fact  that 
in  the  case  involving  a  similar  injury  substan- 
tial damages  had  been  approved  on  appeal,  and 
in  the  case  involving  similar  circumstances  the 
appellate  conrt  had  held  the  plaintiff  free  from 
negUgenct. 

Appeal  from  district  court,  Bracoe  county; 
J.  O.  Scott  Judge. 

Action  by  John  W.  Oee  against  the  Hous- 
ton A  Texas  Central  Ballroad  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

Baker,  Botts,  Baker  &  Lovett  and  Frank 
Andrews,  for  appellant.  Sam  R.  Henderson, 
y.  B.  Hudson,  and  Lamar  Bntler,  for  appel- 
lee. 

GILL,  J.  This  suit  was  brought  by  ap- 
pellee to  recover  damages  for  personal  in- 
juries alleged  to  hare  been  sustained  by  him 
as  a  result  of  the  negligence  of  appellant. 
The  answer  of  appelant,  after  m  general  de- 
nial, presented  the  defense  of  contributory 
negligence.  A  jury  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  appellee  for 
$1,000, , and  the  cause  is  before  na  for  revi- 
sion on  the  appeal  of  the  railroad  company. 

Appellee  was  the  only  witness  who  testi- 
fied to  the  circumstances  of  the  alleged  ac- 
cident, and  according  to  his  testimony  It 


occurred  substantially  «a  foIlowB;  A  little 
after  dark  on  the  day  of  the  accident  he  had 
started  to  the  post  office  In  the  town  of 
Bryan,  and  in  going  it  was  necessary  for 
him  to  cross  appellant's  track  at  a  strei-t 
crossing.  Just  as  he  got  to  the  track,  one 
of  appellant's  freight  trains  was  passing, 
and  be  stopped  and  stood  within  a  few  feet 
of  It  intending  to  cross  when  It  paaaed. 
While  80  doing  he  was  looking  toward  the 
engine,  which  had  passed  the  point  where 
be  was,  his  attention  being  attracted  to  the 
sparlis  which  were  being  emitted.  He  tivn- 
ed  his  head  to  look  toward  the  rear  of  tJie 
passing  train,  and  at  that  instant  and  be- 
fore he  conld  do  more  than  assume  a  stoop- 
ing posture,  he  was  atrack  by  a  piece  of 
timber  projecting  from  a  loaded  fiat  car, 
whereby  he  was  knocked  down,  and  render- 
ed unconscious  for  a  few  minutes.  The  In- 
juries be  claimed  to  have  sustained  con- 
sisted of  bruises  on  the  hip,  back,  and  head, 
and  a  rupture  In  the  groin.  He  had  prior 
thereto  sustained  a  rupture  in  the  other 
groin,  and  was  then  wearing  a  single  tmas. 
He  claimed  to  hare  been  confined  to  his 
bed  for  about  three  weeks,  to  have  suffered 
much  pain,  and,  as  a  result  of  the  rupture, 
was  partially  disabled  from  work.  The 
evidence  was  conflicting  as  to  whether  any 
piece  of  timber  was  extending  from  the  side 
of  the  car,  and  also  presented  the  issue  of 
contributory  negligence  on  his  part  in  stand- 
ing too  near  the  train  without  keeping  a 
lookout  toward  the  rear  end  of  the  train. 
In  view  of  the  result  of  this  appeal  we  deem 
It  unnecessary  to  set  oat  the  facts  more 
fully,  and  we  will  notice  only  two  of  the  sev- 
eral assignments  of  error. 

By  the  third  assignment  appellant  com- 
plains of  the  action  of  the  trial  court  In 
perfnitting  plaintiff  to  testify  that  about 
five  years  prior  to  the  Injury  he  was  superin- 
tendent of  a  farm  at  a  salary  of  $700  per 
year,  and  that  such  positions  paid  from 
$700  to  $900  per  year.  At  the  date  of  the 
Injury  and  trial  appellee  was  keeper  of  the 
jail,  and  had  been  for  five  years,  at  a  sal- 
ary of  $35  per  month.  It  waa  shown  that 
he  would  lose  that  position  at  the  end  of  the 
month  In  which  the  trial  occurred,  and  It 
was  proper  to  hear  testimony  as  to  what 
work  plaintiff  was  fitted  for,  and  the  extent 
to  which  be  was  disabled  to  perform  the 
work  for  which  he  was  fitted.  But  since 
it  was  not  shown  that  he  had  in  view  or 
prosx)cct  any  such  position  after  his  dis- 
charge as  keeper  of  the  jail,  we  think  the 
fact  that  he  held  such  a  iMsltlon  five  years 
before  was  too  remote  to  properly  affect  the 
amount  of  his  damages  in  this  case^  Bon- 
nett  T.  Railway  Co.,  89  Tex.  72,  83  S.  W. 
334. 

Api>ellant  also  complains  because  the  trial 
court  over  objection  duly  urged,  permitted 
appellee's  counsel,  after  argument  began, 
to  read  to  the  court,  in  the  presence  and 
hearing  of  the  Jury,  the  opinions  In  the  cases 
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9t  Ban  war  Co.  T.  Dark)  (Ey.)  68  S.  W. 
and  Railroad  Co.  ▼.  Sbafer,  54  Tex.  641. 
The  bin  of  exception  reserved  to  this  action 
iB  very  fnll,  and  discloses  the  following: 
When  the  evidence  was  closed,  and  appel- 
lee's counsel  fvaa  about  to  begin'  his  open- 
ing argument  to  the  jury,  he  stated  to  the 
court  that  .the  law  applicable  to  the  case 
was  so  plain  and  simple  he  did  not  deem 
It  necessary  to  make  any  suggestions  or 
present  authorities,  but  he  wished  to  pre- 
sent before  the  court  and  jury  the  Kentucky 
case  of  Railway  v.  Davis,  supra,  the  facts 
of  which  were  similar  to  those  In  the  case 
before  tlie  court  Appellant  objected  to  the 
reading  of  the  case  to  the  jury,  or  before 
the  court  In  the  presence  of  the  jury,  on 
the  ground  that  It  would  tend  to  Improperly 
Inflnence  them,  and  could  not  lawfully  coa- 
stltnte  a  part  of  his  argument  to  the  Jury. 
The  oourt  stated  that  counsel  would  not  be 
p«mltted  to  read  the  case  to  the  Jury,  but 
he  would  allow  blm  to  read  It  to  the  court, 
whlcb  was  accordingly  done.  The  case  so 
read  In  the  hearing  of  the  Jury  bad  no  beai^ 
ing  on  the  duty  of  the  court  In  charging  the 
Jury,  but  the  facts  of  the  case^  as  stated 
In  the  opinion,  showed  that  a  boy,  while 
standing  near  a  passing  train,  and  looking 
toward  the  engine,  was  caught  around  the 
neck  by  an  overhanging  piece  of  lion  swing- 
ing from  <Ae  of  the  moving  cars,  and  was 
injured.  l%e  court  approved  the  verdict  of 
the  Jury  that  the  boy  was  not  negligent  In 
so  standing,  and  affirmed  the  judgment  for 
910,000.  Counsel,  after  reading  the  case  to 
the  coort  In  the  presence  and  hearing  of 
the  jury,  thereafter,  In  argument  to  the  Jury, 
referred  to  the  case,  and  called  their  atten- 
tion to  the  fact  that  an  appellate  court  had 
held  that  the  boy  who  had  acted  much  as 
appellee  had  was  without  negligence,  and 
onght  to  recover.  Thereafter,  and  during' 
the  eourse  of  his  argument,  counsel  turned  to 
the  court,  and  stated  that  he  wished  now  to 
read  the  case  of  Railway  Co.  t.  Shafer,  supra, 
whleb,  over  like  objection  from  appellant, 
was  permitted,  and  the  case  was  read  to  the 
judge  In  the  presence  and  hearing  of  the 
Jnty.  In  the  Shafer  Case  the  opinion  dis- 
closed that  the  accident  for  which  Shafer 
sued  bad  greatly  aggravated  an  old  hernia 
or  rupture  with  which  he  had  theretofore 
been  sntfering,  and  a  verdict  tor  $1,500  was 
approTed  by  the  supreme  court  After  read- 
Ins  tbe  case,  counsel  proceeded  to  comment 
<n  It  befwe  the  Jury,  and  referred  to  tbe 
fact  that  in  that  case.  In  which  the  Injury 
was  In  the  main  similar  to  this,  tbe  supreme 
conrt  had  approved  a  $1,500  verdict  To  all 
this,  and  to  tbe  remarks  of  counsel  to  tbe 
jnry,  appellant  duly  reserved  bis  exceptions. 
Tbe  bill  comes  to  us  without  quallflcatlon, 
aod,  so  far  as  appears,  the  jury  w»e  not 
advised  by  the  court  to  disregard  either  tbe 
remarks  of  counsel  or  the  cases  read.  Coun- 
■d  for  appellee  seek  to  meet  the  assignment 
Aot  by  Justifying  tbe  course  as  correct  but 


by  insisting  that  It  was  harmless  error,  and 
that  it  Is  not  such  a  case  as  would  authorize 
this  court  to  revise  the  discretion  exercised 
by  the  trial  court  In  support  of  this  conten- 
tion they  cite  the  case  of  Railway  Co.  v.  La- 
mothe  (Tex.  Sup.)  13  S.  W.  194.  That  case, 
it  is  trae,  announces  bi  a  general  way  tbe 
rule  for  which  they  contend,  but  In  our  opin- 
ion, is  against  them  when  applied  to  the 
facts  before  us.  In  tbe  case  cited,  counsel, 
in  his  opening  argument  to  the  court  on 
questions  of  law,  read  In  tbe  presence  ot  the 
Jury  two  cases,  one  showing  a  verdict  for 
$10,000  and  the  other  for  $15,000,  against  rail- 
road companies.  The  court  speaking  through 
Justice  Henry,  in  disposing  of  the  question, 
said:  "We  think  it  must  be  largely  left  for 
trial  judges  to  determine  for  themselves 
what  authorities,  and  bolir  much  of  each, 
may  be  read  to  them.  If  In  any  case  it  is 
apitarent  that  the  purpose  Is  to  Influence  the 
jnry,  rattier  than  to  Inform  tbe  judge,  the 
attempt  should  be  promptly  rebnked  when  It 
occurs.  •  •  •  Wo  think,  however,  that 
before  any  case  should  be  reversed  for  that 
reason  a  clear  instance  of  an  abuse  of  the 
rule  oug^t  to  be  presented,  as  well  as  strong 
gronud  to  believe  that  the  verdict  may  have 
been  Improperly  inflnenced  by  tbe  course 
pursued.  We  do  not  think  the  record  before 
us  presents  such  a  case."  In  tbe  case  cited 
counsel  was  apparently  seeking  to  Inform 
the  court  on  matters  of  law  then  under  dis- 
cussion, and  Incidentally  read  the  part  of 
the  opinion  stating  the  amount  of  the  verdict 
There  was  no  apparent  purpose  to  influence 
tbe  jury,  and  no  reference  to  tbe  cases  In  sub- 
sequent argument  In  the  case  before  us 
counsel  tor  appellee  conceded  that  he  did  not 
deem  it  necessary  to  enlighten  the  court  on 
any  question  of  law  involved  In  the  trial. 
No  question  was  made  as  to  the  sufficiency 
of  the  facts  to  authorize  the  court  to  submit 
the  cause  to  the  jury.  The  cases  read  could 
be  useful  to  the  court  only  on  motion  for 
new  trial.  The  sufflclency  of  the  facts  to  an- 
thorize  a  verdict  and  the  amount  of  damages 
to  which  appellee  was  entitled  were  ques- 
tions with  which  the  trial  court  at  that  stage 
of  the  proceedings  had  nothing  to  do.  The 
law  forbade  him  to  comment  on  the  weight 
of  the  evidence,  and,  had  be  done  so,  bis  con- 
duct would  have  resulted  In  a  reversal  of  tbe 
judgment.  Yet  counsel  for  appellee,  by  read- 
ing the  cases  In  the  presence  of  the  jury,  in- 
jected Into  their  minds  forceful  comments 
from  high  courts  on  the  weight  and  sufficien- 
cy of  like  evidence.  This  was  emphasized  by 
subsequent  argument  In  which  tbe  jury's  at- 
tention was  especially  called  to  the  force  of 
tbe  cases  as  bearing  on  tbe  matter  In  hand. 
That  tbe  cases  were  read  for  the  benefit  of 
the  jury,  and  not  the  conrt,  plainly  and  un- 
mistakably appears,  and  counsel  went  unre- 
buked  when  he  called  the  cases  to  tbe  at- 
tention of  the  Jury,  and  sought  thereby  to  in- 
fluence their  conclusion.  Of  all  the  cases  iit 
the  books  we  can  Imagine  no  two  more  datk^ 
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gerons  to  appellant's  rights,  or  wblch  conld 
with  less  propriety  have  been  read  In  their 
hearing.  The  striking  similarity  of  the  facts 
In  the  one  case  and  the  Injuries  In  the  other 
to  the  present  case,  taken  together  with  the 
comments  of  the  appellate  courts  thereon, 
rendered  them  peculiarly  hurtful.  There  are 
two  means  of  deterring  counsel  from  Indul- 
ging In  this  harmful  Impropriety.  One  Is  the 
power  of  the  trial  court  promptly  exercised. 
When  the  trial  court  falls,  It  becomes  the 
duty  of  appellate  courts  to  administer  the 
remedy  in  every  proper  case  by  a  reversal  of 
the  judgment  thus  obtained.  In  Railway 
Co.  V.  Wesch,  85  Tex.  593,  22  8.  W.  957, 
the  supreme  court,  speaking  through  Chief 
Justice  Gaines,  condemns  the  practice,  and, 
among  other  forceful  utterances  on  the  sub- 
ject, uses  the  following  language:  "It  was 
the  duty  of  the  jury  to  assess  the  damages  of 
the  plaintiff  from  the  evidence  before  them, 
and  they  should  not  be  Influenced  by  the  ac- 
tion at  other  juries  in  giving  large  verdicts, 
or  by  the  action  of  this  court  In  sustaining 
such  verdicts.  The  object  of  readhig  the 
opinions  to  the  jury  was  doubtless  to  swell 
the  damages,  and  It  was  calculated  to  have 
that  effect  We  are  of  opinion  the  court 
erred  in  Its  action,  and  that  this  error  Is  sufS- 
dent  to  cause  a  reversal  of  the  judgment" 
In  the  case  under  consideration  both  the  lia- 
billty  of  the  company  and  the  amount  of 
damages  to  which  plaintiff  might  be  entitled 
were  Issuable  facts  to  be  determined  by  the 
jury,  and  we  cannot  say  that  they  may  not 
have  been  affected  by  such  apt  opinions  as 
were  read  through  the  court  to  them.  This 
action  of  the  court  in  permitting  the  acts 
complained  of  was  error,  for  which  the  judg- 
ment should  be  reversed. 

There  is  one  other  matter  which  we  will 
notice  In  view  of  another  triaL  Appellant 
contends  that  the  charge  of  the  court  on 
the  measure  of  damages  Is  a  comment  on 
the  weight  of  evidence.  We  would  not  re- 
verse on  this  ground,  as  we  are  of  opinion 
the  construction  placed  by  appellant  on  that 
portion  of  the  charge  Is  rather  strained.  But 
as  the  cliarge  is  not  perfectly  clear  on  that 
point  we  suggest  that  it  be  more  carefully 
worded  on  another  trial. 

The  other  assignments  either  present  no 
errors,  or  only  such  as  are  not  likely  to  hap- 
pen on  another  trial,  so  we  do  not  consider 
It  necessary  to  notice  them  further. 

For  the  errors  Indicated,  the  judgment  to 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


TENNANT  T.  FAWCETT.* 
(Court  of  Civil  Appeals  of  Texas.    Dee.  12; 

1901.) 
CONTRACT8-PLKAD1NQ— FRAUD-ISSnES. 
Where,   in   a  suit   by   an  attorney  to   re- 
cover for  services,  the   defense  was  that  the 
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contract  was  that  defendant  was  to  fix  the 
amount  of  compensation,  which  he  had  done, 
and  paid  the  same,  plaintiff  could  not  avoid 
defendant's  action  In  fixing  the  compensation  by 
showing  bad  faith  on  defendant's  pai't  in  the 
absence  of  any  allegation  of  fraud  or  bad  faith 
in  plaintitTs  pleading. 

Appeal  from  district  court  Harris  county; 
Wm.  H.  Wilson,  Judge. 

Action  by  L.  S.  Fawcett  agahist  J.  H.  Ten- 
nant  From  a  judgment  In  favor  of  plaintiff, 
defendant  appeals.    Reversed. 

Ia.  B.  Moody,  for  appellant  W.  C.  Oliver 
and  L.  S.  Fawcett  for  appellee 

GARRETT,  0.  J.  This  action  was  brought 
by  L.  S.  Fawcett  against  J.  H.  Tennant  to 
recover  upon  an  account  for  the  reasonable 
value  of  certain  services  as  an  attorney  at 
law.  The  defense  relied  on  was  that  the 
plaintiff  had  contracted  with  defendant  that 
in  the  event  no  fee  should  be  agreed  on  in 
advance,  the  defendant  himself  should  fix 
the  fees,  and  that  the  defendant  had  fixed 
them  for  the  services  alleged,  and  paid  the 
same.  This  Is  the  second  appeal  In  the  case. 
Upon  the  first  trial  the  court  below  held  that 
under  such  a  contract  the  defendant  was  lia- 
ble for  tbe  reasonable  value  of  the  serrlces, 
and  Its  judgment  in  favor  of  the  plaintiff  was 
affirmed  by  the  court  of  clvU  appeals  for  the 
Third  district,  to  which  the  cause  bad  been 
transferred.  56  S.  W.  611.  On  writ  of  error 
to  that  court  the  supreme  court  reversed  tbe 
judgment  holding  that  the  defendant  was 
entitled  to  fix  the  compensation  In  good  faith, 
and  that  the  plaintiff  could  recover  no  more. 
58  S.  W.  824.  Upon  the  last  trial  the  court 
below  submitted  the  case  to  the  jury  upoi^ 
the  issue  of  good  faith  on  part  of  the  de- 
fendant In  fixing  the  fees.  There  was  evi- 
dence in  behalf  of  the  defendant  tending  to 
show  that  for  such  Item  of  service  the  de- 
fendant had  paid  the  plaintiff  a  sum  of  mon- 
ey which  he  claimed  should  be  In  satisfaction 
thereof.  The  plaintiff  Introduced  evidence 
tending  to  show  that  no  such  agreement  had 
been  made,  and  to  show  tbe  reasonable  value 
of  bis  services,  as  well  as  that  the  sums  paid 
were  paid  generally  upon  account  and  not 
In  satisfaction  of  any  particular  Item,  and  re- 
covered judgment  as  for  the  reasonable  value 
of  the  several  items  of  service  rendered  by 
him. 

It  is  contended  on  this  appeal  that  the 
court  below  erred  In  submitting  the  Issue  of 
good  faith  to  the  jury,  because  It  was  not 
pleaded  by  the  plaintiff  that  the  defendant 
had  not  acted  in  good  faith  In  fixing  the  com- 
pensation to  be  paid  to  the  plaintiff.  Fraud 
or  bad  faith  Is  not  to  be  presumed,  but  tbe 
party  asserting  It  must  allege  and  prove  It 
The  defendant  having  set  up  a  contract  by 
which  he  was  entitled  to  fix  the  compensa- 
tion to  be  paid  to  the  plaintiff,  and  having 
Introduced  evidence  to  prove  such  contract, 
the  latter  could  not  avoid  the  action  of  the 
defendant  in  fixing  such  compensation,  and 
recover  the  reasonable  value  of  the  services 
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upon  qnantnm  memlt,  wltbout  allegation  and 
proof  that  the  defendant  had  acted  in  bad 
faith.  Tennant  v.  Fawcett  (Tex.  Sup.)  08 
S.  W-  824;  Bntier  v.  Mill  Co.,  28  Minn.  205, 
0  X.  W.  697,  41  Am.  Rep.  277;  Lee's  Appeal, 
03  Conn.  363,  2  Atl.  758;  Howard  v.  Kenyon 
iWasb.)  30  Pac  1068,  1050.  Hence  the  court 
erred  In  submitting  to  the  Jury  the  Issue  of 
good  faith  or  not  on  the  part  of  the  defend- 
ant In  fixing  the  compensation  for  the  sery- 
ices  of  the  plaintiff,  there  being  no  pleading 
to  support  It  There  was  no  error  In  re- 
fusing the  special  Instruction  set  out  in  the 
fifth  assignment  of  error,  because  It  is  clear- 
ly upon  the  weight  of  the  evidence.  The 
letter  dated  February  15,  1898,  written  by 
the  plaintiff  to  the  defendant,  would  be  ad- 
missible as  bearing  upon  the  question  of  good 
faith  under  proper  pleadings,  but  would  not 
he  evidence  of  the  facta  recited  therein.  We 
do  not  pass  upon  the  assignments  question- 
ing the  suflSciency  of  the  evidence  to  support 
the  Judgment 

For  the  error  in  the  charge  of  the  court 
the  judgment  Is  reversed  and  the  cause  re- 
manded.   Berersed  and  remanded. 


LOGAN  V.  CURRY  et  al.» 

(Court  of  Civil  Appeals  of  Texas.    Dec.  21, 

1001.) 

PUBLIC  r,ANDS-OCCUPANCT  —  CERTIFICATBJ— 
CONCLUSIVENESS  —  COLLATERAL  ATTACK  — 
BONA    FIDE   RBSIDENCE:— PASTORAL   LAND. 

1.  Under  llev.  St  1806,  arts.  4218f,  4218J, 
4218k,  providing  that  public  lands  shall  be 
subject  to  sale  to  actual  settlers  by  the  commis- 
Bioner  of  the  general  land  othce,  who,  on  proof 
of  three  years'  occupancy  of  the  land,  shall  is- 
sue a  certificate  showing  that  fact,  after  which 
the  pnrchaser  shall  be  entitled  to  a  patent  such 
certificate  is  not  conclusive  as  against  parties 
making  application  to  purchase  after  issuance 
of  the  certificate,  but  upon  proof  that  the  per- 
KOD  to  vrhoni  a  certificate  has  been  issued  was 
not  an  actual  settler  a  later  applicant  may 
malce  proof  and  receive  a  patent. 

2.  Under  Rev.  St.  1&95,  art  42181,  providing 
tbnt  any  bona  fide  settler  who  has  purchased  a 
section  of  atn'iculturni  land  may  purchase  three 
pastoral  sections  adjoining,  a  sale  of  a  pastoral 
M-<-tion  to  a  settler  on  an  adjoining  agricultural 
fiH-tion  is  void  if  the  settlement  on  the  agricul- 
tural section  is  not  bona  fide. 

Appeal  from  district  court  Nolan  county; 
W.  R.  Smith,  Judge. 

Actions  by  J.  W.  Curry  and  R,  P,  Arnold 
against  W.  C.  Logan  consolidated  by  con- 
sent From  Judgments  In  favor  of  plaintiffs, 
defendant  appeals.    Affirmed. 

Theodore  Mack,  Capps  &  Canty,  and  Beall 
&  Beall.  for  appellant  E.  N.  Kirby,  A.  H. 
Kirby,  and  J.  M.  Wagstaff,  for  appellees. 

HUNTER,  J.  On  the  9th  day  of  Novem- 
ber, 1900,  J.  W.  Curry  filed  bis  suit  against 
W.  O.  Logan  for  all  of  school  section  No.  38, 
I  Iwk  20,  T.  &  P.  Ry.  Co.,  Nolan  county,  and 
on  the  7th  day  of  February,  1001,  R.  P.  Ar- 

>  Rehearlns  denied  January  11,  1902,  and  writ  of 
error  (ranted  by  lupreme  court. 
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nold  filed  suit  against  W.  O.  Logan  for  all 
of  school  section  No.  60,  same  grantor,  block, 
and  county  as  that  of  section  38.  On  the  15th 
day  of  April,  1901,  the  appellant  as  defend- 
ant in  said  causes,  filed  his  answer  in  said 
cases  by  general  demurrer,  general  denials, 
and  plea  of  not  guilty.  By  agreement  of  par- 
ties, the  two  suits  were  consolidated,  and  tried 
before  the  court  upon  the  same  testimony 
and  statement  of  facts,  resulting  in  a  Judg- 
ment for  the  plaintiffs  on  the  29th  day  ot 
April.  The  court  filed  his  conclusions  of  fact 
and  of  law  In  the  consolidated  case  on  the 
29th  of  April.  Appellant  excepted  to  the 
Judgment  of  the  court  in  each  case,  gave  no- 
tice of  appeal,  and  on  the  7th  day  of  May 
filed  statement  of  facts,  and  now  brings  said 
consolidated  case  to  this  court  for  revision. 

The  record  discloses  the  following  facts: 
H.  C.  Reid  made  an  application  in  due  and 
legal  form  to  purchase  section  38  as  an  actual 
settler  thereon,  and  filed  it  In  the  general 
land  ofilce  January  17,  1896,  and  an  award 
of  the  section  was  made  to  him  by  the  com- 
missioner on  February  21,  1806.  All  pay- 
ments required  of  him  were  duly  made  up 
to  the  time  of  his  sale.  On  October  13,  1897, 
he  and  his  wRk  Joined  in  a  conveyance  -  of 
this  section  to  W.  C.  Logon,  the  appellant. 
This  deed  was  duly  recorded  in  Nolan  coun- 
ty, where  the  section  lay,  and  on  January 
20,  1890,  was  filed  In  the  general  land  office. 
On  March  30,  1900,  appellant  filed  In  the  gen- 
eral land  office  his  proofs  of  occupancy  by 
Reid  and  himself  for  three  years,  and  the 
commissioner  Issued  to  him,  on  that  day  and 
of  that  date,  the  certificate  of  such  occupan- 
cy, as  Is  provided  by  law.  After  this  suit 
was  filed,  on,  to  wit  January  19,  1901,  the 
commissioner  Issued  and  delivered  a  patent 
to  said  section  to  appellant  and  this  consti- 
tutes his  title.  Before  the  patent  Issued, 
however,  J.  W.  Curry,  one  of  the  appellees, 
being  an  actual  settler  on  the  east  half  of 
section  48,  on  October  8, 1900,  filed  his  appli- 
cation and  obligation  In  due  form  to  pur- 
chase section  38  as  additional  grazing  land, 
and  tendered  the  proper  cash  payment, 
which  application  was  rejected  by  the  com- 
missioner because  of  the  sale  to  Reid. 

A  question  Is  made  on  the  sufficiency  of 
the  evidence  to  prove  that  Curry  was  an  ac- 
tual settler  on  the  east  half  of  section  48, 
but  we  have  concluded  that  It  was  sufficient 
to  warrant  the  district  court  In  so  finding. 
This  much  as  to  the  documentary  evidence 
relating  to  section  38.  Now,  as  to  section 
60.  On  April  2,  1900,  appellant  Logau.  filed 
two  applications  to  purchase  section  50  as 
additional  grazing  land  to  his  home  section, 
—one  dated  March  30,  and  the  other  March 
31,  1000,— and  It  was  awarded  to  him  May 
24, 1900.  R.  P.  Arnold,  one  of  the  appellees, 
being  an  actual  settler  on  the  south  half  of 
section  46,  on  May  26,  1900,  filed  his  appli- 
cation and  obligation  in  due  form  to  purchase 
section  60  as  additional  grazing  laud  to  46,. 
and  made  the  payments  required  by  law,  but 
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tbe  commiaaiott^  rejected  same  because  of 
sale  to  Logan.  Arnold's  actual  settlement 
on  section  46  Is  questioned,  but  we  think 
the  evidence  was  sufficient  to  warrant  the 
district  court  in  finding  actual  settlement  by 
Arnold  thereon.  Logan  resided  on  section 
38  from  the  time  he  bought  it  from  Held  un- 
til the  trial  of  this  cause,  but  tliere  is  evi- 
dence tending  and  sufficient  to  prove  tliat  bis 
application  and  purcbaa*  of  section  50  and 
bis  purchase  of  No.  38  were  in  collusion  with 
others,  In  whose  pasture  these  sections  were, 
and  who,  it  seems,  loaned— or  at  least  fur- 
nished—Logan all  the  money  he  paid  on  said 
porchases,  and  we  sustain  the  conclusion  of 
the  district  court  that  said  purchases  were 
made  in  collusion  wltta  others,  and  for  their 
benefit,  and  that  the  award  of  section  60  to 
Logan  was  therefore  void,  and  left  that  sec- 
tion still  on  the  market,  and  subject  to  the 
application  of  Arnold.  There  was  evidence 
■nfflcient  te  psove  that  Beld,  who  had  a  fam- 
ily, was  not  an  actual  settler  on  38  when  he 
Ued  bis  appllaatloo  to  purchase  it,  and  never 
did  reside  upon  it  with  bis  family;  and  there 
Is  perhaps  also  sufficient  evidence  to  establish 
bis  actual  settlement  thereon.  The  court  be- 
low found  that  be  was  not  Qo  actual  settler 
at  the  date  of  his  application,  and  hence  it 
is  our  duty,  wbere  the  evidence  Is  thus  con- 
flicting, to  sustain  the  finding  of  the  lower 
court,  which  we  da  The  facts  are  snfficioit, 
we  think,  to  show  the  gronnds  upon  wbieli 
we  dispose  of  this  case,  and  we  now  come  to 
the  most  serious  question  in  the  case;  tbat 
is,  whether  the  cortlflcate  of  occupancy  tm 
three  years  issued  by  ttie  commissioner  of 
the  general  land  oCLce  is  conclusive  upon 
persons  who,  after  the  Issiunee  thereof,  mal&e 
applicatlmi  to  purchase  the  land.  The  B» 
vised  Statutes  adopted  in  1895,  and  undw 
which  Held's  appllcatloD  t»  purchaM  section 
88  was  made,  provides  as  foUovra:  Artlde 
4218f :  "When  any  pwtion  of  said  land  has 
been  classified  to  the  satisfaction  of  the  com- 
missioner under  the  provisions  of  this  chap- 
ter or  former  laws,  sach  lands  sliall  be  sul>- 
Ject  to  sales,  but  to  actual  settlers  only."  Ai<- 
ticle  4218c  vests  the  commissioner  with  all 
power  and  authority  necessary  to  carry  into 
effect  the  provision  of  the  chapter  relating  to 
tbe  sale  and  lease  of  the  public  free  school 
lands,  "with  sucb  exceptions  and  under  such 
restrictions  as  may  l}e  Impowd  by  tbe  provi- 
sions of  this  cbapter,  or  by  the  constitution 
^of  the  state."  Article  4218]  provides:  "All 
.sales  shall  be  made  by  the  commissioner  of 
the  general  land  office,  or  under  bis  dtrectioii, 
and  he  shall  prescribe  suitable  regnlatloot 
whereby  all  purchasers  shall  be  required  t> 
reside  aimn  as  a  home  the  land  purchased  by 
them  for  tbree  consecutive  years  next  sno- 
ceedlng  the  date  of  their  purchase,  except 
when  otherwise  provided.  Snch  regulations 
shall  require  the  purchaser  to  reside  upon  tbe 
land  for  three  consecutive  years  herein  men- 
tioned, and  to  moke  proper  proof  of  such  resi- 
dence and  occupancy  to  the  commissioner  of 


tbe  general  land  office  wltbln  two  years  nc.\t 
after  the  eq>lratlan  of  said  tbree  years  by 
his  affidavit,  corroborated  by  tbe  affidavits 
of  three  disinterested  and  audible  persons, 
to  be  certified  by  some  officer  authorized  to 
administer  oaths,  and  on  maUog  such  proofs 
the  commissioner  shall  Issue  to  tbe  purchas- 
er, his  heirs  and  assigns,  a  certificate  show- 
ing that  fact.  If,  however,  any  purchaser 
has  sold  bis  purchase,  or  any  part  thereof, 
bis  vendee  shall  be  permitted  to  compute  the 
time  of  tbe  occupancy  of  his  vendor  as  a 
part  of  his  own  occupancy;  and  If  any  person 
has  sold  the  whole  or  any  part  of  his  pur- 
chase under  this  or  any  former  law,  his  ven- 
dee, or  If  be  refuses  to  do  ma,  the  vendor 
himself;  may  make  proof  of  oecupancy  as 
provided  herein."  Article  4218k  provides 
that  when  tbe  land  has  been  occupied  for 
tbree  consecutive  years,  and  proof  thereof 
has  been  made  as  provided,  tbe  purchaser 
shall  be  entitled  to  a  patent  upon  payment 
of  the  full  amount  due  on  the  land  and  the 
patent  fees.  If  tbe  patent  had  been  issued 
by  the  commissioner  to  Logan  for  section  38 
before  Curry  made  his  application  to  pur- 
chase it,  we  should  have  a  more  serious  ques- 
tion; for  we  have  a  line  of  authorities  hold- 
ing in  effect  that,  wbere  the  grant  from 
tbe  state  has  issued  to  a  person,  no  one 
claiming  under  an  after-acquired  right  in  the 
land  can  attack  bis  title;  that  only  the  state 
eta  do  so  by  a  direct  preoeedlng  to  cancel 
the  patent  (Johnston  y.  Smith,  21  Tex.  722; 
Bowmer  v.  Hicks,  22  Tex.  162;  Luter  v.  May- 
field,  26  Tex.  325;  Smith  t.  Walton,  82  Tex. 
B47,  18  S.  W.  217);  and  tt  la  insisted  by  ap- 
pellant, in  effect,  that  we  should  give  to  tbe 
eertiflcate  of  proof  of  tbree  years'  occupancy 
lasaed  by  tbe  commissioner  the  same  conclti- 
8iv«tcss  and  exemption  from  collateral  at- 
tack In  all  cases  as  Is  given  to  the  patent 
We  are  cited  to  tbe  case  of  Fardue  v.  White, 
60  S.  W.  601,  where  we  held  the  certificate 
conclusive  of  eontintied  occupancy  for  three 
years  as  against  a  subsequent  application 
to  purchase;  but  in  tbat  case  it  wss  con- 
ceded that  the  original  purchaser  from  tbe 
state  was  an  actual  settler,  and  therefore  one 
of  tbe  class  of  persons  to  whom  the  commis- 
sioner had  iwwer  to  sell  the  land,  and,  being 
in  actual  settler,  the  commissioner  had  Juris- 
diction to  pass  on  tbe  question  of  occupancy. 
See  Metzler  v.  Johnson,  1  Tex.  Civ.  App.  137, 
20  S.  W.  1116;  WlUoughby  v.  Townsend 
(Tex.  Sup.)  63  ".  W.  681;  Qracey  ▼.  Hendrlx 
(Tm.  Olv.  App.)  61  S.  W.  847.  In  the  case 
under  consideration  tbe  district  court  has 
found,  upon  competent  and  sufficient  testi- 
mony, that  Held  was  not  an  actual  settler 
on  section  38.  This  fact  being  established, 
the  sale  to  him  by  the  commissioner  was  ab- 
solutely void,  because  such  lands  could  only 
be  sold  to  actual  settlers;  and,  being  void 
the  sale  was  subject  to  attack  by  snbse 
quent  applicants  who  had  compiled  with  tbe 
law  at  any  time  before  the  patent  Issued,  the 
sale  not  being  completed  until  then.    Wheth- 
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er  sacli  a  coUatnal  attack  in  such  a  case 
could  be  made  after  the  patent  Issuee,  -we 
do  not  undertake  to  decide,  but,  the  sale  be- 
ing void  ab  Initio,  and  tbe  eommisBloner  l>e- 
ing  without  power  to  sell  tlie  land  to  any  one 
bat  an  actual  settler,  it  is  difficult  to  con- 
dude  tlMct  lie  had  any  more  power  to  con- 
vey It  tlian  be  had  to  sell  it  But  upon 
grounds  of  public  policy,  and  for  the  se- 
curity of  titles,  it  is  perhaps  well  enough  to 
cut  off  all  collateral  attaelcs  upon  the  title  by 
mbsequent  applicants  after  tiie  patent  hma 
issued;  but  until  the  grant  to  made  the 
sale  «r  tranaactian  is  in  flesi,  and  subject  to 
collateral  attack  for  want  of  actual  settle- 
ment. 

Thisdlspoaesof  Ljogan^s  title  to  aectlan  88, 
and  we  pass  now  to  his  claim  to  sccticm  SO^ 
which  Arnold  recovered  from  him.  Our  eon- 
dusion  that  the  evld^iee  contained  in  the 
reeord  was  sufficient  to  sustain  tbe  district 
court's  finding  to  the  effect  that  Logan's  ap- 
plications were  made  in  collusion  with  otbi- 
era,  and  for  their  beneilt,  settles  the  contn>- 
reny  over  section  SO;  for  our  statute  pi»- 
vidfls:  "Any  person  desiring  to  purchase 
land  In  accordance  with  the  pcarisians  of 
this  chapter  shall  forward. bis  applicatlan  t» 
the  commlsrioner,  deserihingths  land  sought 
to  be  purchased,  which  applicatian  shall  be 
accompanied  with  ttae  alBdavit  of  the  appli- 
cant, in  effect  that  he  deeins  to  purchase  the 
land  for  a  home,  and  has  in  good  faith  a^ 
tied  thereon,  except  where  otherwise  i^o- 
vlded  herein,  and  he  shaU  also  swear  that  he 
Is  mot  acting  in  eollnsion  with  others  for  the 
purpose  of  buying  the  land  for  any  other 
peDBon  or  eorporation,  and  that  no  other  per- 
soD  or  eorporatian  is  interested  in  the  pur^ 
chase  thereof."  Rev.  St  art  42183.  Tba  ets- 
ception  refscnd  to  above  Is  whete  the  actual 
■ettler  on  me  section  applies  to  purchase  ad- 
ditional gracing  sections,  and  the  validity  of 
I<(%an'«  application  to  purchase  section  50 
must  therefare  be  determined  by  the  law 
r^rnlflting  snob  applloatlona.  Logan  resided 
CB  mactUm  88  at  the  time  he  applied  to  pur- 
cliaae  section  60,  but  the  law  regulating  his 
right  to  purchase  section  60  is  as  follows: 
"Any  taona  fide  settler  who  has  heretofore 
purcbaaed,  or  who  may  hereafter  purchase 
not  exosadlng  one  seotlou  of  agricultural 
land,  aball  have  the  right  to  purduae  three 
strletly  psstoral  sections,  upon  his  making 
oatb  tiuct  he  is  not  acting  in  collusion  with 
others  tor  the  purpose  of  buying  for  aoy  oth- 
er person  sr  estrponiion,  and  that  no  other 
penon  or  cosporatianis  directly  ar  indirectly 
interssted  In  the  purchase  of  tba  same."  Id. 
art  4ZiSL  In  this  oaae  Logan  was  not  a 
bona  fide  purchaser  of  section  aS,  but  as  we 
have  oondudcd,  settled  upon  it  and  attempt- 
ed to  purchase  it  for  the  benefit  of  others, 
and  ttaarefote  his  pmchaae  «f  No.  60  was 
void.  If  bis  affidavit  was  false  in  the  pai>- 
ticular  named,  Logan  acquired  no  right  to 
the  land  as  against  one  subsequently  apply- 
ing to  irarchase  the  same  In  good  faith  as- 


cording  to  law,  and  with  the  requisite  quail- 
ftcatlons  entitling  him  to  purchase. 
•   We  therefore  conclude  that  the  judgmoit 
of  the  district  court  was  correct  as  to  both 
sections,  and  the  same  Isiaffirmed. 


GULF,  0.  &  S.  F.  KX.  CD.  v.-BURHOTTGHS. 

(Coottof  OivU:AfiP«alsiif  (TeaM.    Dec.  10, 
laOL) 

CONTDraaNCB— DiaaROnON— .'ABSBKT     WTT- 
NBSS-CRHDIBIUTY  — WKTOHT  -  RAItROADS 

-^aeiAomrr  bsoafb  of  -firb— dsrtruc- 

VION   OF    TBBB8— VAIiUB-rBnilDBNCil— HABU- 
USS  ERROR— TITLE. 

1.  A  motion  for  a  third  fontinuance  is  ad- 
dressed  to  the  Hlscretion  Of 'the  ' court -aad  as 
Older  ovemtling  sadiia  aastioo  «dUinat  ^ki  con- 
sidercd  •rronaous  nnlesB  a  «lear  abuse  of  dis- 
cretion 1b  shown. 

2.  Tn  an  action  for  nediseittiy  itllowine  fSre 
to  ncape  and  bum  ptamtflPfl  'gnias,  orchaTd, 
and  fencing,  defendant  applied  iter,  a  third  con- 
tinuance on  the  .ground  tsat  absent  witnesses 
would  swear  .that  the  property  had  been  de- 
stroyed by  a  former -fc*.  Tiie- erf TJmee  showed 
tlMt  such  prior  fire  dastrojad  plaintUPs  hooae, 
but  burned  very  little  of  his  iiCeaee,  crass,  or 
ordiard;  and  the  verdict  .was  .for  a  smaller 
amount  than  claimed,  indicating  .that  tlte  jniy 
did  not  include  dannig««  eaased  iiy'the  former 
fire.  The  application  did  not  state  like  nmnl)er 
of  acEeB.the  aksent  .witnessai -would  have  sworn 
was  bnmed  over  in  the. prior  fire,  and  the  evi- 
dence showed  the  amonst  'Innned  in  the  latter 
fire  was  less  tiian  Ae  amsunt  clahncd  in  the 
Betitlon,  10  that  .tlw  evidoiae  aiJcht  hs»re  been 
umaatei'ial.  £eld,  that  it  was  improliable  that 
the  absent  witnesses  would  have  testified  as  stat- 
ed in  the  application,  or  'that  'ssch  testimony, 
if  t^ven,  wonld  liave  hasa  true, -so  that  the  de- 
nial of  the  anplicatton  waaisat'aa'abttse  of  dis- 
cretion. 

8.  In  an  action  for  the  negligent  destruction 
of  ppar  trees,  witnesses'  opinions  that  such  trees 
added  nothing  to  the  vaiae  of  .tits. soil  in  tliat 
locality  was  inadmissible. 

4.  In  an  action  for  injuries  to  realty  from 
fire,  the  alleged  errtmeons  admission  in  evidence 
of  a  deed  umwing  iriaintitPs  title  to  tiie  land 
was  liarmleH;  it  appearing  that  .plaintiff  was 
in  possession  under  a  claim  of  ownership,  and 
that  his  title  was  not  pnt  in  issne  by  defend- 
ant. 

6.  .In  an  action  for  intjnrias'to  -leahr  fron 
fire,  aa  affidavit  biy  plaintiS's  grantor  that  at 
.the  time  of  bis  deed  to  plaintiff  the  land  was 
the  homestead  of  himselT  and  wife,  iiut  not  stat- 
ing that  afflant's  wife  did  not  join  in  the  con- 
•veyaaee,  or  that  either  afBaat  ar  wits  claimed 
any  interest  in  the  land,  stated  no  material 
facts;  and  an  application  for  a  new  trial  on 
the  gronnd  that  the  facts  stated  in  the  affidavit 
eonsntnted  newiy-diseovered  evidence  was  prop- 
erly FetoBCd. 

Uk  In  an  action  against  a  raiiroad  company 
for  negligently  allowing  fire  to  escape,  where 
the  undisputed  evidence  showed  tiurt  tiie  fire 
resulted  from  the  nagUgeoce  of  defeodant,  evi- 
dence that  at  the  time  the  fire  was  set  the  train 
crew  did  not  return  to  assist  in  extinguishing 
it,  even  if  irrelevant  was  not  'pi«iutflcial  to 
defendant 

Error  from  district  court,  Harris  county: 
Wm.  H.  Wilson,  Judge. 

Action  by  J.  J.  Burroughs  against  Che  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  ludgmeat  In  favor  of  plalntiO^  ds- 
fendant  brlogs  error.    Affirmed. 
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J.  W.  Terry  and  Blake  Dupree,  for  plaintiff 
In  error.  J.  M.  Gibson  and  F.  O.  Hooser,  for 
defendant  In  error. 

PLEASANTS,  J.  Defendant  In  error 
brought  this  suit  to  recover  of  plaintiff  In 
error  damages  for  the  destruction  of  certain 
personal  property  and  for  Injury  to  certain 
real  estate  owned  by  defendant  In  error,  al- 
leging that  said  loss  and  Injury  was  caused 
by  a  fire  negligently  set  out  by  the  plaintiff 
In  error.  The  personal  property  alleged  to 
have  been  destroyed  consisted  of  a  lot  of  nurs- 
ery trees  and  the  growing  crop  of  bay  upon 
abont  SO  acres  of  plaintiff's  land.  The  Injury 
to  the  land  was  caused,  as  alleged  in  the 
petition,  by  the  burning  of  an  orchard  and 
of  shade  ornamental  trees,  shrubbery,  and 
fences  situated  on  aald  land,  and  by  the  de- 
struction of  the  grass  roots,  and  damaging 
the  sod  so  that  the  production  of  grass  would 
be  greatly  decreased  for  several  years.  The 
aggregate  snm  of  the  damages  claimed  In  the 
petition  amounted  to  18,261.  The  defendant 
below  answered  by  a  plea,  of  general  denial 
and  plea  of  not  guilty.  The  trial  In  the 
court  below  was  by  a  jury,  and  resulted  in 
a  verdict  and  Judgment  In  favor  of  the  plain- 
tiff for  $600. 

Plaintiff  In  error  presents  no  assignment 
questioning  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  of  the  Jury,  and  our  con- 
clusions of  fact  are,  as  found  by  the  Jury, 
that  plaintiff's  property  was  Injured  and  de- 
stroyed, as  alleged  In  his  petition,  by  Are  neg- 
ligently set  out  by  the  defendant,  and  that 
by  such  negligence  plaintiff  has  been  dam- 
aged in  the  amount  found  by  the  Jury. 

The  first  assignment  of  error  complains  of 
the  action  of  the  trial  conrt  In  overruling  the 
defendant's  motion  for  a  continuance.  The 
continuance  was  asked  for  because  of  the 
absence  of  Evans  and  Polk,  two  of  defend- 
ant's witnesses.  The  application  for  a  con- 
tinuance sets  up  that  plaintiff  in  error  would 
have  proved  by  the  witness  Evans,  if  he  had 
been  present,  that  defendant  In  error's  trees, 
which  he  claimed  had  been  burned  by  plain- 
tiff in  emar,  bad  been  neglected  for  several 
years,  bad  not  been  cultivated,  were  practi- 
cally worthless,  small,  not  bearing,  and  were 
very  scrubby;  that  the  witness  was  acquaint- 
ed with  the  property  for  at  least  five  years, 
and  for  several  years  before  the  alleged  in- 
Jury  to  it;  that,  several  months  prior  to  the 
date  that  defendant  in  error  alleges  plaintiff 
in  error  damaged  his  property,  the  buildings 
and  Improvements  thereon  were  destroyed  by 
fire,  and  a  large  number  of  trees  and  shrub- 
bery and  plants  and  the  fencing  and  grass 
upon  said  property  were  burned  by  said 
prior  fire,  and  not  by  plaintiff  In  error,  as 
claimed  by  defendant  in  error;  that  the 
fence  on  said  property  claimed  to  liave  I>een 
burned  by  plaintiff  in  error  was  old,  and  had 
been  used  formerly  by  plaintiff  in  error  to 
inclose  its  right  of  way;  that  the  said  wit- 
new  Evana  inspected  the  property  immedi- 


ately after  it  was  burned  by  the  fire  charged 
by  defendant  in  error  to  have  been  set  out 
by  plaintiff  In  error,  and  that  the  marks  be- 
tween said  prior  bum  and  said  new  bum 
were  at  that  time  easily  distinguished;  and 
that  the  fire  which  destroyed  the  Improve- 
ments and  damaged  the  trees  and  shrubbery 
npon  said  property  was  not  the  fire  alleged 
by  defendant  in  error  In  his  petition  in  this 
case.  Said  motion  for  a  continuance  further 
showed  as  to  the  witness  Evans  that  he  bad 
been  in  attendance  npon  the  court  at  every 
previous  term  at  which  this  case  liad  been 
set  for  trial;  that  he  was  at  the  date  of  tbe 
trial  in  the  employ  of  the  defendant,  and 
would  then  have  been  in  attendance  upon  tbe 
court,  except  that  he  was  too  sick  to  be  so 
in  attendance;  that  he  had  then  recently  un- 
dergone an  operation  for  appendicitis;  tbat 
plaintiff  In  error,  knowing  of  said  Illness  of 
said  witness,  Inquired  of  his  physician 
whether  he  could  with  prudence  and  safety 
give  his  deposition  in  this  cause;  and  tbat 
plaintiff  in  error  was  informed  that  tbe  wit- 
ness could  not  give  his  deposition,  on  ac- 
count of  his  physical  condition.  Attached  to 
said  motion,  and  made  a  part  of  it,  was  the 
affidavit  of  the  attending  physician  of  said 
witness,  A.  C.  Scott,  showing  the  serious  ill- 
ness of  said  witness.  Said  motion  for  a  con- 
tinuance also  showed  that  but  for  said  ill- 
ness said  witness  would  have  been  in  at- 
tendance upon  tbe  court  at  tbe  trial  term, 
Jnat  as  he  had  theretofore  been  in  attend- 
ance at  every  previous  term  of  the  court 
when  this  cause  was  set  for  triaL  By  said 
motion  for  a  continuance  it  is  also  shown: 
That  the  witness  W.  A.  Polk  was  a  resident 
of  Harris  county,  Tex.,  and  that  process  had 
been  duly  Issued  on  the  14th  day  of  Novem- 
ber, 1900,  to  secure  bis  attendance,  and  that 
plaintiff  in  error  bad  in  every  way  used  due 
diligence  to  secure  the  attendance  of  said 
witness  Polk,  and  that  bis  absence  and  the 
failure  of  the  officer  to  serve  him  with  pro- 
cess were  due  to  the  fact  that  he  was  tempo- 
rarily absent  from  the  county  upon  a  sur- 
veying expedition.  That  plaintiff  in  enor 
would  have  proved  by  said  Polk,  if  be  bad 
been  present  at  the  trial,  that,  shortly  after 
the  damage  to  defendant  in  error's  property 
alleged  in  ills  petition,  said  witness,  at  tbe 
request  of  plaintiff  In  errw,  made  a  sorvey 
of  the  same;  that  the  number  of  acres  burn- 
ed over  la  much  less  than  alleged  by  defend- 
ant in  error  In  his  petition;  that  the  trees 
upon  said  property  of  defendant  in  error 
were  small  and  scrubby,  and  practically 
worthless;  that  there  were  lees  posts,  planlc, 
and  fences  burned  than  alleged  In  the  peti- 
tion. That,  so  soon  as  it  came  to  the  knowl- 
edge of  plaintiff  in  error  that  tbe  witness 
Polk  was  absent  from  the  county,  it  imme- 
diately thereupon  made  inquliy  of  different 
parties,  whom  It  had  reason  to  believe  would 
know,  of  the  whereabouts  of  said  Pulk,  and 
that  It  had  been  wholly  unable  to  locate  him: 
that  he  was  not  located  at  any  particular 
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point  on  hla  Btirreylng  expedition,  but  was 
dally  moylng  up  and  down  tbe  Brazos  river 
making  a  surrey  thereof.  It  is  atiown  far- 
ther by  said  motion  that  the  plaintiff  In  er- 
ror kne-w  of  no  other  source  from  which  said 
absent  te8tim<»iy  could  be  procured,  and  that 
the  witnesses  were  not  absent  through  tbe 
consent  or  procurement  of  plaintiff  In  error, 
and  that  the  continuance  was  not  sought  for 
delay  only,  but  that  Justice  might  be  done, 
and  said  motion  was  duly  verified  by  affida- 
vit The  record  shows  that  this  was  defend- 
ant's third  motion  for  a  continuance,  and, 
such  being  the  case.  It  Is  well  settled  that 
said  motion  was  addressed  to  the  discretion 
of  the  court,  and,  if  we  concede  that  the 
application  shows  a  substantial  compliance 
with  the  statute  regulating  continuances, 
the  court  having  in  the  exercise  of  his  dis- 
cretion overruled  tbe  motion,  such  ruling  Is 
not  subject  to  revision  by  this  court  unless 
is  clearly  appears  that  the  trial  court  has 
abused  his  discretion.  Brooks  v.  Howard, 
30  Tez.  278;  East  Texas  Land  &  Improve- 
ment Co.  y.  Texas  Lumber  Co.  (Tex.  Civ. 
App.)  52  S.  W.  845.  The  evidence  In  the  case 
shows  that  there  had  been  a  fire  on  plain- 
tiff's premises  which  consumed  his  dwelling 
house  several  months  prior  to  the  fire  com- 
plained of  In  this  case,  but  said  prior  Are 
did  not  destroy  tbe  grass  on  plaintiff's  land, 
nor  any  part  of  his  orchard,  and  only  d«^ 
stroyed  a  few  panels  of  his  fence,  and  very 
Uttle,  If  any,  of  bis  shrubbery.  In  view  of 
all  tbe  evidence  in  the  case,  it  is  not  at  all 
likely  that  the  witness  Evans  would  have 
sworn  that  the  grass,  orchard,  nursery  trees, 
and  aU  of  the  shrubbery  and  fencing,  for  the 
destruction  of  which  plaintiff  claims  dam- 
ages in  this  suit,  were  burned  In  said  prior 
fire;  and.  If  he  had  so  testified,  such  testi- 
mony would  not  have  been  probably  true. 
Tbe  verdict  of  the  jury  was  for  much  less 
than  Ote  amount  of  the  damage  shown  by 
plaintiff's  testimony,  and  we  think  it  may 
reasonably  be  assumed  that  the  jury  did  not 
Inchide  In  their  verdict  any  damages  shown 
by  any  of  the  evidence  In  the  case  to  have 
been  caused  by  the  prior  fire.  The  applica- 
tion does  not  state  the  number  of  acres  of 
plaintiff's  land  that  the  witness  Polk  would 
have  sworn  was  burned  over,  and,  as  the 
evidence  In  tbe  case  shows  that  the  number 
so  burned  was  less  than  the  amount  claimed 
In  the  itetltion.  It  is  not  clear  from  the  state- 
ment in  the  application  that  the  testimony  of 
said  witness  would  have  been  material.  Tbe 
testimony  of  these  witnesses  as  to  the  other 
facts  stated  in  tbe  application  would  have 
been  merely  cumulative  of  other  evidence 
In  the  case,  and  would  not  have  probably 
changed  tbe  verdict  of  the  Jury.  While  the 
ai^lication  Is  apparently  not  without  merit, 
when  considered  In  connection  with  all  tbe 
evidence  in  the  case  we  cannot  say  that  it 
was  an  abuse  of  discretion  on  the  part  of 
tbe  trial  court  to  overrule  tbe  motion  toe  a 


continuance,  and  tbe  assignment  cannot  be 
sustained. 

Tbe  second  and  thtri  assignments  of  error 
are  as  follows:  "The  court  erred  in  exclud- 
ing the  testimony  of  tbe  witness  G.  W.  But- 
ler, as  is  fully  shown  by  defendant's  bill  of 
exceptions  No.  3,  which  is  as  follows:  'Be 
it  remembered  that  on  the  trial  of  tbe  above 
numbered  and  entitied  cause,  after  the  de- 
fendant had  shown  by  the  witness  Q.  W. 
Butier  that  he  was  acquainted  with  the  con- 
dition of  tbe  orchards  and  the  character  of 
the  soil  in  and  near  Harrisburg  and  the  vi- 
cinity thereof,  and  plaintiff's  property  was 
near  Harrisburg,  the  defendant  asked  the 
witness  the  following  question:  "In  your 
opinion,  what  value,  if  any,  is  added  to  land 
in  the  vicinity  of  Harrisburg  by  the  presence 
of  pear  trees  upon  it?"  The  plaintiff  simply 
objected  to  the  admission  of  tbe  evidence, 
giving  no  reason  therefor,  which  objection  the 
court  sustained,  and  excluded  tbe  answer  of 
said  witness,  which  answer  tbe  defendant 
expected  to  be  that  it  was  no  value  to  tbe 
land  to  have  pear  trees  growing  upon  it, 
which  answer  the  court  excluded,  to  which 
the  defendant  excepted,  and  here  now  pre- 
sents Its  bill  of  exceptions  No.  3,  and  aska 
that  tbe  same  be  made  a  part  of  tbe  record 
in  this  cause.'  (8)  The  court  erred  In  exclud- 
ing tbe  testimony  of  defendant's  witness  J. 
H.  WImell,  as  shown  by  its  bill  of  exceptions 
No.  4,  which  is  as  follows:  'Be  it  remem- 
bered that  on  the  trial  of  the  above  num- 
bered and  entitied  cause  the  defendant  asked 
tbe  witness  J.  H.  WIzzell,  after  showing  by 
the  witness  O.  W.  Butier  that  tbe  same  con- 
ditions of  soU,  as  to  pear  trees,  existed 
throughout  the  coast  country  of  Texas,  and 
after  showing  that  the  said  witness  WIzzell 
was  acquainted  with  the  soil,  and  that  he 
was  experienced  in  handling  and  raising  pear 
trees  at  Alvln,  Texas,  about  20  miles  from 
the  tract  of  the  plalntllTs  places  the  follow- 
ing question:  "State,  In  your  opinion,  from 
your  experience  in  handling  and  raising  pear 
trees,  what  value,  if  any.  Is  given  to  land 
by  the  presence  of  pear  trees  from  five  to 
six  years  old,"— to  which  question,  and  tbe  an- 
swer thereto,  the  plaintiff  objected  because  it 
was  not  the  proper  method  of  rebutting  the 
testimony  of  the  plaintiff,  and  because  the 
witness  shows  that  tbe  only  knowledge  he 
has  is  at  Alvln,  and  the  question  called  for 
a  conclusion,  which  objection  the  court  sus- 
tahied,  and  tbe  defendant  excepted.  By  the 
answer  to  said  question  the  defendant  ex- 
pected to  prove  by  the  witness,  if  be  had 
been  allowed  to  testify  in  answer  to  said 
question,  that  he  had  experience  of  six  or 
seven  years  at  Alvln  and  the  coast  country, 
and  that  pear  trees  added  no  value  to  the 
property,  and  that  there  was  no  market 
value  for  them  in  November,  1808;  and  that 
be  would  further  have  answered,  as  a  matter 
of  fact,  that  It  would  have  been  better  to 
have  them  off  than  on  the  land,  and  that 
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tiiey  would  die  ftom  bligbt  about  the  time 
they  were  beginning  to  bear,  which  was 
about  six  or  serea  years  old,  and  that  they 
would  die  ttvm  the  blight  Bhortly  after  said 
age,  and  would,  add  nothing  to  the  value  of 
tbe  plaoe  tat  the  pnrpoae  of  sale  or  value,— 
which  answer  was  by  the  oouit  excluded,  to 
which  ruling  of  the  court  the  defendant  exi- 
cepted,  and  now  pnesents  its  bill  of  exoeptiona 
No.  4,  and.  asks  that  it  may  be  allorwed.  as 
part  o£  the  reoord  In  this  cause.' "  We  do 
not  think,  the  court  ened.  in  eaKludlng  this 
evldoice.  Neither  of  tlMae-  wltDeases  knew 
anything  about.  plalntUI's  orchard,  and  there- 
fore neither  waaiiiowa  to  have  been  quali- 
fied to  exprasB  an  opinion  as  to  Its  valua. 
Tbelr  oplnkm,  based  upon  their  gMieral 
knowledge' ot  the  ooiBditiaa  of  pear  orchards 
In  the  aeetioii.  of  tbe  country  In.  which.  plaiOr 
titta  ouhard  waa-  situated,  that  such  op- 
cbaid»addBd  nothing  to  the  value  of  the  land 
on  which  they  gnew,  was  not  admissible^  for 
the  purpose  of  riiowlng:  that  plaintiff's  or- 
chard'waa. without- value.  The  trial  court,  in 
bis  qualification,  to  defendant's  bill  of  excep- 
tions) statot  that  be  admitted  tbe  teetimony 
of  this  witaesB  as  to  the  g^ieral  condition  of 
pear  oochacdsln  that  section),  and  all  the  tes- 
timony olteredj  showing,  the  physical  qualities 
or  propertiea-  of.  pear  trees.  From  these 
facta  1iie.Jui7  wece  properly  allowed  to  draw 
their  o.w.n.aonoluslan  as  to  tba  value  of  plain- 
tiff's orcliaod;  unaided  by  the  opinion  of  the 
-witnesses.. 

The  fourth  assignment  complains  of  the 
action  of  the  trial  court  in  admitting  in  evi- 
dence a.  deed  purporting  to  have  been  exe- 
cuted by  W.  B,  Nichols  and  wife  to  tbe 
plaintiff.  We  deem  It  unnecessary  to  con- 
sider the  ohiectlons  raised  by  plaintiff  in  er- 
ror to  tbe  Intmductlon  of  this  deed,  because^ 
if  said  deed  was.  Improperly  admitted,  its 
introduction  in  evidence  was.  harmless. 
PlalntlfC  in  the.  court  below  was  not  required 
to  prove  his.  title,  as  in  a  suit  of  trespass  to 
try  title  against  a  defendant  la  possession, 
and,  having  sho-wn  that  he  was  In  posses- 
sion of  the  property  under  a  claim  of  owner- 
ship, such  evidence  made  a  prima  facie  case 
of  title  In  plaintiff,  and,  In  the  absence  of 
any  pleading  or  proof  on  tbe  part  of  tbe  de- 
fendant that  said  property  was  owned  by 
some  other  person,  entitled  plaintiff  to  re- 
cover for  lnj.ury  to  said  property.  Such  be- 
ing the  law,,  it  was  unnecessary  for  plaintiff 
to  introduce  any  record  title,  and  It  is  im- 
material whether  or  not  the  deed  in  quea- 
tlon  was  properly  admitted. 

Tbe  fifth  assignment  of  error  complains  of 
the  refusal  of  tbe  trial  court  to  grant  a  new 
trial  on  the  ground  of  newly-discovered  evi- 
dence. Tbe.  evidence  for  which  the  new  trial 
was  asked  is  set  out  In  an  afildavlt  made  by 
W.  B.  Nichols,  and  attached  to  the  motion 
for  new  trial.  This  affidavit  Is  to  the  effect 
that,  at  the  time  of  tbe  execution  of  the  deed 
from  said  Nichols  to  tbe  plaintiff  for  the 
land  in  controversy,  said  land  was  the  home- 


stead of  said  Nichols  and  wifle.  There  Is 
nothing  in  the  aflSdavit  tending'' to  show  that 
Hns.  Nichols  bad  not  joined  her  husband  in 
the'  executiosi  of  said  deed,  and  there  la  no 
Intlnmtlon  that  the  land  is  o-wned  or  claimed 
either  by  Nichols  or  hla-  wife.  The  facts 
stated  In  the  affidavit  being  immaterial  to 
any  issue  in  the  caae^  the  trial  court  properly 
refused  the  motion  tar  a  new  trial  on  the 
groand  alleged. 

Tbe  sixth  aoslgnment  of  error  is  as  fol- 
lows: "The  court  erred  in  admitting  over 
the  defendant's  objection  the  teetimony  of 
the  plaintifl's-  wltneea  Oliarles  Fleromell,  as 
te  shown  by  defendant's  bill  of  exertions 
number  2,  which  is  as  follows:  'Be  it  re 
membered'  that  on  the  trial  of  the  above  num- 
bered andi  entitled  cause  die  plaintiff's  at- 
torney, aaked  the  witness  Charles  Flemmell 
the  foIlowing^  quartianss  "Did  the  crew  atop 
when  the  fire  ataitedf  Did  any  at)  the  nail- 
read  men  come  there  to:  help  put  it  out?  Did 
the  tradn  stop,  and  any  of  the  railroad  mea 
running  the  train  oome  baolt  to  assist  in  put- 
ting out  tbe  fire?"— to  which  qoesticna  and 
the  answers  thereto  the  defendant  objected 
for  the  reason  that  they  are  impmper  ques- 
tions, and  Irrelevant  and'  immaterial  mid  mis- 
leading, which,  obdeoticm  the  court  oremded, 
and  pennlttad  the  plaintiff  to  answer  as  fol- 
lows: "No,  sir;  not  that  day^  The  treln 
kept  on  going,"— to  which  mUng~of  the  court 
the  defendant  exoepited,.  and  hare  now  pre- 
sents Its  bill  of  exertions  No.  2,  and  asks 
that  the  same  be  made  a.  part  of  the  record 
in  this  cause.' "  The  undisputed  testlmany 
In  the  case  shows  that  the  fire  which  csnsed 
the  injury  to  plaintiff's  property  was  set  out 
by  the  negligenoe  of  tbe  defendant,  and,  am- 
ceding  that  the  testluuny  complained:  of  in 
this  assignment  was  iicelevant  and  imma- 
terial, its  admission  could  not  possibly  have 
prejadloed  defendant  in  any  way.  It  conld 
only  bear  upon,  the  qiieatlaa  of  deCendantfs 
negligence,  and  that  having,  aeb^an'Stated, 
been  establiBhad  by  uiusoatroverted  evidence, 
this  .testimony,  could  not  have- resulted  In  any 
harm  to  defendant. 

We  think  the  Judgment  of  the  eount  below 
should  be  affirmed,  and  it  la  so  ordoed.  Af- 
firmed. 


MEDLB7  T.  AMEBIOAN  RABIATOB  CO. 

et  al.i 

(Coort  of  Civil  Appeals  of  Texas.    Dec.,  1901.) 

BUILDING  CONTRACT  —  INSTAU^MENTS  —  AC- 
CRCAL  OP  DEBT— GARNISHMENT— PROPERTY 
SUBJEC'I^— DEIUANDS  NOT  MATURBD— LIETN— 
OPERATION  OF  WRIT. 

1.  A  provinlon  in  a  building  contract  that  a 
certain  per  cent,  shall  be  paid  aa  tbe  work  pro- 
gresses, does  not  affect  the  Mitire  and  indl'risi- 
ble  nature  of  the  contract,  and  wb«»,  at  a 
given  time,  the  per  cent,  specified  Ins  lieen  paid, 
the  bnlRDce  of  the  estimated  value  remaining 
unpaid  has  not  accrued,  and  is  not  due  to  the 
conti-actor.  , 

^^ 


*  Rebearlng  denied  Januur  I.  IMt. 
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2.  A  balance  to  become  due  on  an  uncompleted 
boUdint;  contract,  entire  and  indiviaible  la  Ita 
nature,  ia  not  suktlect  to  garnishment. 

.3.  The  lien  of  a  garnishment  attachea  only  to 
sQcb  liability  aa  has  accmed  at  the  date  of 
eerrice,  or  'which  accrues  between  the  aerrioe 
and  the  date  named  for  the  answer;  and  the 
operation  of  the  writ  will  not  be  ezteaded,  ,by 
the  request  of  the  garnishee  for  time  in  which 
to  file  an  amended  answer,  to  liability  accruing 
op  to  the  time  when  inch  amanded  anmrvr  la 
Sled. 

4.  Where  a  creditor,  by  Tirtue  of  a  garnish- 
ment, asserta  a  lien  on  funds  not  subject  there- 
to, other  credltoro,  who  hate  acquired  rigfata 
in  aoch  fnnd,  may  raise  the  defenaet  and  it  in 
not  personal  to  the  garnishee. 

Appeal  tzvm  district  court,  Oalvnton  coun- 
ty:  William  H.  Stewart,  Jadge. 

Action  by  the  American  Badlator  Company 
against  W.  F.  CoaUay,  Paul  J.  Medley,  and 
another,  tai  which  a  garnishment  was  sued 
out  against  John  Sealy,  Jr.,  and  In  which  the 
J.  L.  Mott  Iron  Worica  intervened.  From 
the  Jodgmeiit  i^idoed.  Medley  appeals. 
Afiirmed. 

Lovejoy,  Sampson  &  Malevin^y,  for  ap- 
pellant. John  G.  Walker  and  Kleberg  & 
Neettae,  tor  appdiee. 

GILL,  J.  On  Angnst  20,  1899^  the  Amer- 
ican Radiator  Oompany,  a  private  corpora- 
tion, brought  this  salt  against  W.  r.  Coakt- 
ley  for  the  sora  of  11,218.84,  the  ralne  of 
materlalB  famished  to  Coalriey  by  said  com- 
pany for  the  i^dng  of  a  beating  systsm  in 
the  John  Sealy  Hospital  of  QalveBton,  Xeac 
Coskley  was  alleged  to  be  the  contraetor  who 
andertook  the  work,  and  a  gandshment  was 
■ned  ont  against  Joha  Sealy,  Jr.,  on  the  1Mb 
day  of  JuMBiy,  liMl,  for  the  purpose  of  sob- 
Jeettng  to  the  payment  of  the  debt  sued  for 
any  sam  due  to  CoaKley  by  Sealy  on  the 
contract.  Paid  J.  Medley,  tiie  app^ant,  was 
also  made  a  party  detendant  as  asserting  a 
prior  right  to  the  fnnd.  The  city  of  Garres' 
ton  was  mads  a  paity  deflmdant  as  the  own- 
«r  of  the  baBttv  on  wbloh  the  work  was 
done.  The  J.  U  Mott  Iron  Works  Inter- 
rened,  alleging  t^t  it  had  furnished  to  the 
contractor,  Coaldey,  goods  to  the  value  of 
1630.00,  which  were  need  In  the  repair  of 
•aid  bnflding;  that  on  the  14th  of  January, 
18^9,  Coakley  gave  Intervener  an  order  on 
John  Sealy,  Jr.,  for  the  sum  of  1630.66,  to  be 
paid  ont  of  any  snm  owing  by  said  Sealy  to 
Coakley  on  the  coatateta;  that  the  order  was 
presented  to  Sealy,  and  payment  refused, 
tbon^  at  the  time  of  presentment  Sealy 
had  funds  dne  and  owing  to  Coakley  soffl- 
cient  to  pay  same.  Judgment  for  the  amount 
of  the  written  order  was  asked  against  both 
Coaklsy  and  Sealy.  On  March  25, 1001,  Med- 
ley filed  amended  anawer,  which,  after  a  gen- 
eral denial,  set  up  the  fact  that  be  had  In- 
(tituted  salt  against  Coakley  on  Jnly  15, 
UOfi,  for  a  debt  of  1807.98;  that  on  Decem- 
ber SI,  189S,  be  procured  a  writ  of  garnish- 
meot  to  be  Issued  ont  of  said  canse,  and  serv- 
ed on  said  Sealy;  that  in  response  to  the 
writ  Sealy  had  answered  on  the  17th  of  Jan- 


uary, 1890,  that  he  was  Indebted  to  Coakley 
in  the  sum  of  (lOO,  and  fully  setting  up  the 
facts,  Sealy  praying  la  his  answer  that  thft 
garnishment  matter  be  postponed  until  he 
could  file  a  more  complete  answer;  that  the 
county  court  before  which  the  garnishment 
proceeding  was  pending  postponed  the  mat- 
ter until  the  garnishee,  Scaly,  could  answer 
disclosing  more  fnlly  the  facts;  that  on  the 
5tta  day  of  May,  1000,  the  garnishee  did  file 
an  amended  answer,  stating  that  he  was  in- 
debted to  Coakley  in  the  sum  of  $1,093.20; 
and  that  said  proceeding  is  still  pending  in 
the  county  court,  and  is  undisposed  of.  The 
prayer  was  that,  as  all  tiie  parties  claim- 
ing the  fund  were  parties  to  t&is  suit  Med- 
ley have  Judgment  against  Sealy,  as  gar- 
nishee, for  a  sum  sufllcient  to  satl^  Ms 
claim  against  Coakley.  By  snppUmental  pe- 
tition and  trial  amendment  the  radiator  com- 
pany resisted  the  daims  of  Medley  and  the 
Mott  Iron  Works  to  the  fund  In  the  hands 
of  Sealy,  maintaining  that  nothing  was  dne 
Coakley  by  Sealy  at  the  date  of  service  of 
Medley's  writ  of  garnishment  or  at  the  time 
when  the  writ  became  functus  officio,  and 
that  the  sum  now  dne  by  Sealy  to  Coakley  ac- 
crued after  the  death  of  that  writ  Replying 
to  the  Intervention  of  the  Mott  iron  Works, 
plaintiffs  set  up  that  nothing  was  dne  by 
Sealy  to  Coakley  at  the  date  of  the  presenta- 
tion of  the  order,  and,  as  the  order  was  not 
accepted,  it  did  not  attach  to  funds  there- 
after accmtng  to  Coakley  in  the  hands  of 
Sealy.  Sealy  answered,  stating  fully  tbe 
facts,  giving  the  amotmts  in  his  hands  due 
Coakley,  setting  up  that  he  was  a  mere  stake- 
holder having  no  interest  In  the  fund,  and 
asking  protection  as  sucb.  The  pleadings 
are  lengthy,  and  we  have  undertaken  to  give 
no  more  than  a  general  outline  of  them. 
The  real  nature  of  the  contest  will  more  fully 
appear  from  the  facts  hereinafter  stated.  A 
trial  before  the  court  without  a  jtsry  resulted 
lb  a  Judgment  in  favor  of  Medley  against 
Sealy  for  $120;  In  favor  of  Mott  Iron  Works 
against  Coakley  for  the  amount  claimed  by 
It,  and  against  Sealy  as  garnishee  for  $308.20; 
in  favor  of  the  radiator  company  against 
Coakley  fbr  the  amount  claimed  by  it,  and 
against  Sealy  for  the  sum  of  $665,  who,  upon 
payment  of  the  siuns  adjudged  against  him 
was  to  be  discharged  with  his  costs,  and 
speclflcally  protecting  him  against  the  fur- 
ther prosecution  of  the  garnishment  suit  of 
Medley  pending  In  the  county  court  The 
city  of  Galveston  was  discharged  with  its 
costs.  From  this  Judgment  Medley  alone 
has  appealed.  Tbe  facts  are  as  follows; 
The  Sealy  Hospital,  a  building  which  had 
been  donated  to  the  city  of  Galveston  by 
John  Sealy,  Sr.,  deceased,  was  In  the  year 
1808  found  to  be  In  need  of  certain  repairs 
and  Improvements.  For  the  purpose  of  mak- 
ing these,  tbe  heirs  and  legal  representatlrea 
of  John  Sealy,  Sr.,  donated  certain  funds,  and 
placed  them  In  tbe  hnnds  of  John  Sealy,  Jr.^ 
In   trust  for  disbursement  for  the  purpose 


88 


68  SOUTHWESTERN  BEPORTBB. 


(Tex. 


named.  The  city  of  Oalveston  accepted  the 
gift,  and  assented  that  It  should  be  used  by 
the  trustee  as  directed  by  the  donors.  The 
repairs  and  Improvements  contemplated  were 
a  new  heating  system  and  cotaln  plumbing, 
—sewerage  and  gas  fittings.  In  pursuance  of 
this  aiTangement,  John  Sealy,  Jr.,  on  Septem- 
ber 2,  1898,  employed  defendant  Goakley  to 
furnish  the  material  and  labor  and  to  put  in 
the  new  heating  system,  the  price  named  in 
the  written  contract  being  $3,760.  The  pay- 
ments were  to  be  made  as  the  work  pro- 
gressed; 80  per  cent  of  the  valn^  of  the 
work  ascertained  by  the  architect  to  hare 
been  done  to  be  paid  every  30  days;  the  final 
payment  to  be  made  when  the  completed 
work  was  tested  and  proven  satisfactory  ac- 
cording to  requirements  and  speciflcatlona. 
On  July  11,  1898,  said  Sealy,  Jr.,  employed 
said  Goakley  to  put  Into  said  building  cer- 
tain sewerage  plumbing  and  gas  fittings  ac- 
cording to  plans  and  specifications  made  a 
part  of  the  written  contract  between  them. 
The  price  agreed  on  for  this  work,  Including 
all  labor  and  material  necessary  therefor,  was 
$3,573.  On  this  contract  three  payments 
were  to  be  made  to  Goakley  during  the  pro- 
gress of  the  work,  and  each  payment  to  be 
made  on  the  actual  work  executed,  paying 
75  per  cent,  of  such  work;  final  payment  to 
be  made  when  the  work  was  finished,  and  ac- 
cepted by  the  architects  and  owner.  Goakley 
entered  upon  the  execution  of  the  work,  buy- 
ing from  the  radiator  company  the  material 
for  the  price  of  which  it  sues,  and  from  the 
Mott  Iron  Works  the  material  for  which  the 
order  for  $630.66  was  given;  and  the  ma- 
terials thus  purchased  from  the  parties  nam- 
ed went  hito  the  construction  (tf  the  pro- 
posed Improvements.  Medley  held  a  claim 
against  Goakley,  which  was  entirely  inde- 
pendent of  the  contract  with  Sealy,  the  in- 
debtedness to  Medley  having  accrued  prior 
thereto.  On  this  claim  Medley  sued  Ooakley 
in  the  county  court,  as  alleged,  and  ultimate- 
ly procured  judgment  therefor.  As  ancillary 
to  that  salt,  he  procured  a  writ  of  garnish- 
ment to  be  issued  out  of  the  county  court 
against  John  Sealy,  Jr.,  as  garnishee,  which 
writ  was  served  on  the  81st  day  of  Decem- 
ber, 1898.  The  writ  commanded  Sealy  to  an- 
swer thereto  on  the  17th  day  of  January, 
1809.  On  the  last-named  date  Sealy,  the  gar- 
nishee, answered  the  writ,  setting'up  his  con- 
tracts with  Goakley,  stating  that  the  work  to 
be  done  was  not  completed,  showing  the  time 
and  method  of  payment  as  prescribed  by  the 
contracts,  and  stating  that  at  the  date  of  the 
service  of  the  writ  and  of  his  aJiswer  he  was 
Indebted  to  Goakley  in  the  sum  of  $100,  and 
no  more.  The  answer  showed  that  he  had 
paid  Goakley  on  the  heating  contract  $2.- 
940,  and  on  the  plumbing  contract  $2,203.40; 
that,  if  the  contracts  should  be  fully  perform- 
ed by  Goakley,  there  would  be  due  him  on 
the  beating  contract  $820,  and  on  the  plumb- 
ing contract  the  sum  of  $1,309.60.  Garnishee 
prayed  that,  as  he  could  not  then  ascertain 


what  was  due  on  the  contracts,  the  work  be- 
ing then  in  progress,  be  be  given  until  the 
full  performance  of  the  contract  in  which  to 
file  a  fuller  and  more  definite  answer.  The 
court  so  ordered.  On  the  5th  day  of  Mar, 
1900,  Sealy  filed  in  the  county  court  his 
amended  or  supplemental  answer  to  Medley's 
writ  of  garnishment,  and,  referring  to  his 
original  answer  therein,  showed  that  since 
the  filing  of  the  original  answer  Goakley  had 
failed  to  complete  the  work,  and  Sealy  had 
procured  it  to  be  done  through  the  bondsmen 
of  Goakley;  that  upon  the  completion  of  the 
work  he  found  himself  owing  to  Goakley  the 
sum  oC  $308.20  on  the  plumbing  contract  and 
$785  on  the  heating  contract,  which  sums  In- 
clude the  amount  admitted  to  be  due  in  his 
original  answer.  This  amended  answer  also 
suggested  to  the  court  the  filing  of  the  suit 
by  the  radiator  company,  and  asked  that  the 
proceedings  be  suspended  until  the  disposi- 
tion of  the  suit  brought  by  the  radiator  com- 
pany. The  judge  of  the  county  court,  on 
hearing  the  amended  answer,  so  ordered. 
Medley  at  no  time  caused  another  writ  of 
garnishment  to  be  issued  and  served,  nor  did 
he  contest  either  of  the  answers  of  the  gar- 
nishee. The  radiator  company's  writ  of  gar- 
nishment was  sued  out  on  January  16,  1901, 
at  a  time  when  the  work  had  been  completed, 
and  commanded  Sealy  to  answer  on  the  first 
Monday  in  February,  1901,  which  the  gar- 
nishee accordingly  did,  setting  up  the  facts 
as  he  did  in  his  amended  answer  to  Medley's 
writ  On  June  14,  1899,  the  Mott  Iron 
Works  served  Sealy  with  notice  that  they 
held  against  him  Coakley's  written  order  for 
$630.66,  but  this  was  not  accepted  by  Sealy. 
It  was  shown  that  the  value  of  the  work 
done  by  Goakley  on  the  heating  contract  at 
the  date  of  Bealy's  original  answer  to  Med- 
ley's writ  was  $3,040,  and  there  had  been 
paid  on  same  $2,940. 

Appellant  contends:  (1)  That,  the  gar- 
nishee having  paid  at  the  date  of  the  answer 
only  80  per  cent,  of  the  value  of  the  work 
done  on  one  contract  and  76  per  cent  on  the 
other,  the  answer  itself  showed  that  he  was 
indebted  to  Goakley  in  a  greater  sum  than 
the  amount  of  $100  at  that  date.  (2)  That 
as  Goakley  quit  work  as  soon  as  the  writ 
was  Issued,  and  the  omtract  was  completed 
by  others,  leaving  a  balance  yet  due  on  the 
contract  price,  such  balance  represents  the 
amount'  which  Goakley  had  actually  earned, 
and  what  had  actually  accrued  to  him  at  the 
date  of  the  answer;  and  this  is  not  affected 
by  the  fact  that  the  sum  thus  accrued  could 
not  be  ascertained  until  the  completion  of 
the  work.  (3)  That  he  is  entitled  to  the 
sum  due  at  the  date  of  the  garnishee's  an- 
swer, and,  because  the  entire  sum  bad  been 
ascertained  and  was  due  at  the  date  of  the 
filing  of  the  amended  answer  in  the  county- 
court,  the  sum  so  ascertained  and  answered 
to  be  then  due  was  affected  by  the  writ, 
whether  accrued  aa  the^  return  day  of  the 
writ  or  not         ^  '  ^    '' 
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If  either  of  tbese  propoaltions  Is  Mimd, 
the  Judgment  must  be  reversed.  Because 
the  original  answer  of  the  garnishee  to  Med- 
ley's ivrit  set  up  the  two  contracts  and  the 
method  of  payment  prescribed  therein,  It  la 
necessary  to  ascertain  what  effect  an  agree- 
ment to  pay  in  installments  has  upon  the 
ultimate  rights  of  the  parties.  It  seems  to 
be  falriy  well  settled  that  payments  In  In- 
stallments on  a  contract  In  its  nature  entire 
amount  to  no  more  than  part  payments  on 
account  of  the  entire  sum,  and  are  not  an 
acceptance  of  the  work  pn>  tanto,  and  a 
qnittance  of  the  contractor  to  that  extent. 
Bartlett  t.  Blsbey  (this  day  decided  by  this 
coorQ  66  S.  W.  70,  and  authorities  therein 
dted.  Should  the  contractor  abandon  his 
contract  before  completion,  and  the  owner 
should  necessarily  expend  more  than  the  bal- 
ance of  the  contract  price,  he  may  recover 
back  from  the  contractor  enough  of  the 
sums  thus  paid  to  make  him  whole.  So  the 
agreem«it  in  thla  case  that  a  certain  per 
cent,  of  the  value  of  the  work  should  be 
paid  In  Installments  as  the  work  progressed 
did  not  afTect  the  entire  and  Indivisible  na- 
tnre  of  the  contract,  and  the  answer  setting 
up  such  prorislona  and  the  fact  of  such  pay- 
ments did  not  amount  to  an  answer  that  the 
per  cent,  of  the  value  not  covered  by  the 
payment  had  then  accrued  as  a  debt  against 
the  garnishee.  The  latter  not  only  did  not 
then  owe  the  unpaid  balance  of  the  estimat- 
ed values,  but  had  a  certain  Interest  In  the 
sums  already  paid  In  the  event  the  contract 
was  abandoned  and  thb  owner  had  to  finish 
the  building. 

This  brings  us  to  the  second  point  made, 
which  Is  nearly  akin  to  the  first,  and  which 
Involves  the  question  whether  such  a  liability 
as  that  asserted  against  the  garnishee  Is  sub- 
ject to  garnishment  In  order  for  a  fund  or 
liability  to  be  subject  to  garnishment  there 
most  be  no  condition  precedent,  no  impedi- 
ment of  any  sort  between  the  garnishee's 
liability  and  the  defendant's  right  to  be  paid. 
The  establishment  of  Uability  after  garnish- 
moit  Is  not  siAcleut.  Wap.  Attachm.  p. 
197.  14  Am.  &  Eng.  Bnc.  Law  (2d  Bd.)  p. 
765.  On  page  766  of  the  last-dted  authority 
it  is  stated  in  the  text  that  money  to  become 
doe  on  entire  but  uncompleted  contracts  Is 
not  subject  to  garnishment.  To  the  same 
effect  is  Bikd  v.  FreUlch,  1  White  &  W.  Civ. 
CJaSL  Ct  App.  i  1U7;  Blake  Co.  v.  Moore  (Tex. 
App.)  16  8.  W.  780.  Webber  v.  Bolte,  51 
Mich.  113,  16  N.  W.  257,  applies  the  doctrine 
to  buUding  contract  In  particular.  See,  also, 
Williams  V.  Railroad  Co.,  36  Me.  201,  8  Am. 
Dec.  742;  Robinson  v.  Hall,  44  Mass.  301. 
In  McGleUan  v.  Routh  (Tex.  Civ.  App.)  38  S. 
W.  607,  Justice  WUllams  says:  "According 
to  many  authorities,  a  fund  thus  Incumbered 
would  not  be  subject  to  garnishment,  but  un- 
der the  cases  of  Carter  v.  Bush,  79  Tex.  31, 
IS  S.  W.  167,  and  Mensing  v.  Bngelke,  67 
Tex.  537.  4  S.  W.  202,  it  may  be  that,  if  any 
balance  remained  to  McOIellan's  hands  after 


the  building  was  completed  and  paid  for. 
and  the  fund  freed  from  all  contingencies, 
the  garnishment  would  hold  It"  The  point 
was  not  up  for  decision,  and  the  language 
implies  a  doubt.  The  fund  mentioned  bad 
been  placed  In  the  hands  of  a  third  party  t» 
pay  for  the  construction  of  a  building,  and 
the  holder  was  garnished  before  Its  comple- 
tion. The  cases  mentioned  as  possibly  up- 
holding the  doctrine  do  not,  in  our  Judgment, 
sustain  it  In  Mensing  v.  Engelke,  supra,  the 
cotton  in  the  garnishee's  hands  was  held  sub- 
ject to  the  terms  of  the  contract  by  which 
it  was  affected,  and  after  the  garnishee  was 
reimbursed  the  surplus  was  held  subject  to 
the  garnishment  In  that  case  the  actual 
cotton  was  charged  with  the  quasi  lien  of 
the  garnishment,  and  its  subsequent  sale  to 
pay  the  claims  of  the  garnishee  was  merely 
a  means  of  ascertaining  that  a  surplus  of 
value  actually  existed  at  the  date  of  the  an- 
swer of  the  garnishee.  In  Carter  v.  Bushv 
supra,  a  trustee  named  in  a  deed  of  trust  for 
the  benefit  of  creditors  was  served  with  a 
writ  of  garnishment  for  the  purpose  of  sub- 
jecting the  surplus  remaining  after  the  se- 
cured debts  had  been  paid.  It  was  held,  in 
effect,  that,  if  there  was  a  surplus  in  value. 
It  existed  at  the  time  of  the  garnishment 
and  was  the  propert7  of  the  debtor  at  that 
time.  The  ultimate  sale  of  the  goods  simply 
demonstrated  the  existence  of  the  surplus  at 
the  time  of  the  answer.  We  are  aware  that 
authorities  can  be  found  to  the  contrary,  but 
we  can  imagine  no  liability  subject  to  more 
contingencies  than  the  balance  which  may 
become  due  on  an  uncompleted  building  con- 
tract entire  In  Its  nature.  We  are  there- 
fore of  the  opinion  that  neither  the  answer 
of  the  garnishee  nor  the  facts  adduced  In 
evidence  disclosed  that  at  the  date  of  the 
origrlnal  answer  to  Medley's  writ  any  amount 
subject  to  garnishment  was  due  or  had  ac- 
crued at  that  time  except  the  $100  about 
which  no  question  Is  made.  Of  course,  when 
the  building  was  completed  by  the  dlrecti<Hi 
of  the  garnishee,  the  sum  then  ascertained 
to  be  due  was  subject  to  garnishment  for  it 
was  then  certainly  due.  But  Medley  bad  not 
procured  a  new  writ  and  the  question  arises, 
was  the  operation  of  the  old  writ  extended 
by  the  request  of  the  garnishee  for  time  to 
file  an  amended  answer?  Coakley  had  obli- 
gated himself  to  Medley  for  his  debt  but  had 
given  him  no  lien.  Such  lien  as  he  had  was 
a  creation  of  the  garnishment  Its  operation 
could  not  be  extended,  either  as  against 
Coakley  or  his  creditors,  by  any  act  of  the 
garnishee.  Drake,  Attachm.  (3d  Ed.)  {  451b. 
It  is  well  settled  that  a  lessor  owing  rent 
as  it  accrues  monthly  cannot  be  held  by  gar- 
nishment except  for  the  rent  earned  at  the 
date  of  his  answer.  Id.  |  551.  When  a  gar- 
nishee is  commanded  to  answer  on  a  certain 
day,  he  must  answer  on  that  day,  or  sub- 
ject himself  to  Judgment  by  default  Hence 
It  will  be  presumed  that  In  all  the  decisions 
In  which  the  date  of  the  garnishee's  answer 
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te  referred  to  It  mnst  be  taken  to  have  been 
made  od  the  return  day  of  the  writ  To  sns- 
tain  the  contention  of  appellant  would  em- 
power  the  gandBfaee  and  the  plalntUf  In  gar- 
nishment to  extend  the  life  of  the  writ  by 
IKMtponlng  the  answer  from  time  to  time, 
tbuB  gTHduaily  estendlng  ttte  quasi  Iten  to 
funds  which  could  not  otherwise  be  reached 
by  the  writ  It  Is  not  the  answer  that  Axes 
the  Um,  but  tbe  writ;  for  If  the  garnishee 
answer  falsely,  and  the  answer  is  contested, 
the  wrtt  will  attw^  to  the  funds  in  his  hands 
as  disclosed  by  the  resnlt  of  the  Inquiry. 
We  think  It  clear  that  the  writ  attaches  to 
only  such  llaMllty  as  had  accrued  at  the  date 
of  service  or  accrues  between  the  service  of 
the  writ  and  the  date  named  for  the  answer. 
We  cwnstme  Bonk  v.  Floeck  (Tex.  Civ.  Apip.) 
48  S.  W.  688,  as  ao  holding.  See,  also,  Drake, 
Attachm.  {  452. 

Appellant  further  contends,  bowever,  that 
the  defense  Is  personal  to  the  garnishee,  and 
cannot  be  Interposed  by  the  other  creditors 
of  Coakley.  Since  appellant  thus  asserts  a 
Hen  on  fnnds  upon  which  no  Hen  exists.  It 
is  probaUe  that  Ck>akley  himself  could  Inter- 
pose It  Bat  however  this  may  be,  we  are 
olear  that  parties  acquiring  rights  in  the 
fund  to  which  the  lien  has  not  attached  can 
assert  the  defense.  It  would  be  an  extraor- 
dinary extension  of  the  doctrine  contended 
for  to  bold  that  the  garnishee,  who  has  no 
concern  In  the  matter,  and  who  Is  willing  to 
pay  the  fund  to  any  one  the  court  may  name 
iis  entitled  to  It  could,  by  his  silence,  defeat 
tlie  rights  of  third  parties  who  had  acquired 
an  interest  In  the  fund. 

Finding  no  error  In  the  Judgment  It  ia  In 
all  things  affirmed.    Affirmed. 


UASTERSON  r.   BURNE3TT  H  aL> 

fOburt  of  Civil  Appeab  of  Texas.     Dec.  T> 
1901.) 

liaRTOAGB  DEED-SINGLE  TRANSACTION-PA- 

ROL  PROOF— PURCHASB-MONBT 

MORTOAOE— PRIORITT. 

1.  That  a  deed,  reciting  the  conslderatloii  fnlly 
paid,  and  a  deed  of  tmst  to  secure  a  loan,  con- 
stitute one  transaction,  whereby  the  purchaser 
takes  the  land  and  executes  the  mortgage  to 
secure  payment  of  the  price,  may  be  shown  by 
parol. 

2.  Parol  proof  that  a  deed,  reciting  the  con- 
sideration fully  paid,  and  a  deed  of  trust  to  se- 
wirc  a  loan,  constitute  one  traoBaction,  is  not  in- 
admissible as  against  a  prior  judgment  creditor 
of  the  purchaser  because  he  was  not  i^own 
to  hare  had  notice  of  the  transaction. 

S.  A.,  haying  mortgaged  his  land  to  B.,  ob- 
tained a  loan  of  C.  (half  of  which  was  actually 
advanced),  which  he  was  to  secure  by  mortage 
on  other  land  he  was  about  to  purchase  of  B., 
unless  he  could  get  a  greater  loau  of  B.  himself. 
B.  having  aei-eed  to  make  the  larger  loan,  the 
Slim  advanced  by  O.  was  repaid  out  of  the  pro- 
ceeds of  the  B.  loan,  which  loan  was  accom- 
plished by  k.  conveying  the  land  mortgaged  to 
B.  to  him  absolutely,  and  taking  a  conveyance 
from  B.  of  B.'s  land,  and  executing  a  mortgage 
to  B.  for  the  larger  loan.  B.  testified  be  would 
*  Rehearing  dented. 


not  have  made  the  exchange  unless  he  could 
,  make  the  loan  secured  as  it  was,  and  A.  testi- 
I  fied  he  would  not  have  made  the  eKcbange  un- 
less he  could  have  secured  the  loan.  Beld,  that 
ss  against  C,  who  was  also  a  judgment  cred- 
itor of  B,,  claiming  that  bis  jndgmetet  lien  in- 
tercepted B.'s  mortgage,  the  evidence  justified 
a  finding  that  ttie  deed  from  B.  to  A.  and  mort- 
gage from  A.  to  B.  constituted  one  transaction. 
4.  A  purchaser  of  land  executing  a  mortgage 
tbcreoD  to'  the  vendor  as  part  of  the  same  trans- 
action, to  secure  the  price,  takes  the  land  bur- 
dened with  the  lien,  and,  though  the  mortgage 
is  capable  of  registration,  yet,  as  it  cannot  be 
registered  prior  to  the  attaching  of  a  previously 
existing  judgment  lien  against  the  purobasa-, 
the  failure  to  register  it  will  not  impair  its  pri- 
ority, except  as  to  bona  fide  purchasers,  the 
judgment  lien  attaching  only  to  whatever  inter- 
efit  the  purchaser  acquired  under  his  deed. 

6.  Where  a  Judgment  ceeditor  parehasing  land 
at  his  own  execution  sale  testifies  In  a  snbse- 
quent  suit  that  he  credited  his  bid  on  his  judg- 
ment, and  the  court  finds  that  the  question 
whether  he  had  notice  of  a  superior  hut  unreg- 
istered, mortgage  is  immaterial,  it  will  be  pre- 
sumed on  appeal,  in  support  of  the  judgment, 
that  the  trial  court  foimd,  under  well-settled 
rules  of  law,  that  the  judgment  creditor  was 
not  a  bona  fide  pnrohaser  for-  valusw 

Appeal  from  district  court,  Harris  county; 
Wm.  H.  Wilson,  Judge. 

Suit  by  J.  H.  Burnett  and  others  against 
W.  B.  Turner  and  others.  From  a  decree  for 
plalntlfTs,  defendant  M.  Masterson  appeals. 
Afl^med. 

H.  &  A.  B.  MastenoB,  for  appellant 
Bwing  &  Ring  and  J.  R.  Bntnett  tor  appel- 
lees. 


OILL,  3.  This  was  a  suit  l^  appellee  J.  U. 
Burnett  against  W.  B.  Turner,  J.  O.  Ross, 
trustee,  and  the  appellant  H.  Mftsterson,  to 
foreclose  a  mortgage  d<eed  of  tmst  upon  foar 
certain  tracts  of  land  in  H)arrl8  county,  one 
designated  as  "Day  Land  ft  Cattle  Company 
Survey,"  another  as  "J.  H.  Burnett  Survey," 
and  the  two  others  a«  "Sections  6  and  6, 
Washington  County  RaHroad  Company  Snr>' 
veys,"  off  of  each  of  which  160  acres  had  been 
sold,  leaving  >a  remnant  of  S40  acres  each. 
The  foreclosure  was  resisted  by  tbe  defend- 
ant H.  Masterson  on  tbe  gnmnd  that  be  had 
become  the  owner  of  the  land-  under  an  exe- 
cution sale  against  the  debtor,  W.  B.  Tur- 
ner, which  It  was  clatmed  had  been  made 
In  virtue  of  a  Judgment  lien  thnt  was  prior 
and  paramount  to  the  Hen  of  the  mortgage 
deed  of  trust.  The  court,  trying  without  a 
Jury,  sustained  tbe  defense  as  to  tbe  flrst- 
named  two  tracts,  but  denied  It  as  to  the 
sections  6  and  8,  giving  judgment  for  the 
full  amount  of  the  mortgage  debt  principal 
and  interest  against  tbe  debtor,  W.  B.  Tar- 
ner,  and  foreclosing  the  mortgage  lien  on 
such  sections,  less  the  sold  portions  thereof, 
against  him  and  the  other  defendants.  From 
this  Judgment  the  defendant  H.  Masterscn 
has  alone  appealed. 

The  facts  are  as  follows:  On  February  14, 
1899,  J.  H.  Burnett  conveyed  to  W.  B.  Tur- 
ner, by  two  deeds  of  that  date,  for  a  recited 
cash  consideration,  tbe  first  above  mentioned 


TexO 


MASTERSON  v.  BURNETT. 


91 


two  tracts  of  land,  being  the  two  designated 
as  Day  Land  &  Cattle  Company  and  J.  H. 
Burnett  aaireyB,  respectively,  which  deeds 
were  filed  for  record  of  AprU  7,  1890.  The 
mortgage  deed  of  trust  was  not  executed  un- 
til April  S,  1899,  and  prerlous  to  Its  execution 
the  Judgment  Hen  to  be  noticed  had  attached 
to  such  tracts;  hence,  as  to  them,  the  de- 
fense urged  was  allowed  to  prevail.  On 
Ifarcb  7,  1899,  the  appellant  H.  Masterson, 
obtained  Judgment  against  W.  B.  Turner  for 
the  sum  of  $1,166.32,  besides  Interest,  and 
caused  an  abstract  of  the  Judgment  to  be 
iloly  recorded.  Indexed,  and  cross  Indexed, 
in  Harris  county,  March  9,  1899.  At  this 
time  W.  B.  Turner  had  no  Interest  In  said  seo- 
tlons  6  and  8,  nor  did  he  acquire  any  until 
April  5,  1899,  at  which  time  the  mortgage 
4eed  of  tmst  was  contemporaneously  execut- 
ed. The  trade  by  which  Turner  acquired 
from  Burnett  the  sections  6  and  8,  less  the 
•old-off  portions,  was.  In  substance,  that  Bur- 
nett would  convey  such  tracts  to  Turner  in 
•acbange  for  otbae  lands,  estimated  In  raltie 
at  116,200,  and  also  lend  him  $7,500  on  the 
security  of  Btuii  tracts;  and  that  Turner 
would  convey  to  Bumett  the  oth»  lands, 
valued  as  stated,  for  such  tracts,  and  also 
'execute  to  him  a  mortgage  deed  of  trust  on 
the  latter  to  secure  the  $7,500  loan.  The  coo- 
tlderadoB  on  the  one'  part  was  the  acquisition 
of  ancfa  tracts  and  obtaining  the  loan  of  $?,• 
500,  and  it  was  on  the  other  part  the  ac- 
quisition of  the  exchanged  inroperty  and  the 
■obtaining  of  ttie  mortgage  Interest  In  such 
tnets  as  security  for  the  loan.  The  con- 
veyances and  mortgage  deed  of  trust  bore 
the  same  date,  to  wit,  April  5,  1809,  were 
simnltaneonsly  executed  and  delivered  be- 
tween Ote  same  parties,  answers  filed  for 
record  at  the  same  Instant  of  tlme^  to  wit,  at 
11:40  o'clock,  forenoon,  on  April  7,  1890.  The 
mortgage  deed  of  trust  bore  date,  as  above 
stated,  April  fi,  1899,  and  secured  the  pay- 
ment at  three  notes,  of  even  date,  for  tiie 
principal  sum  of  $2,600  each,  bearing  Interest 
at  8  per  c«it  {ler  annum  from  their  date, 
and  providing  for  10  per  cent  attorney's  fees 
In  case  of  default  In  payment.  The  loan  of 
$7,500  was  made  by  J.  EL  Burnett  as  agreed, 
the  appellant  H.  Masterson,  being  present 
when  the  money  was  paid  over,  and  actually 
receiving  $3,000  of  the  money  on  a  debt 
owing  him  by  Turner;  but  be  was  not  pres- 
ent whoi  the  Instruments  were  executed  and 
delivered.  After  Turner  acquired  the  unsold 
parts  of  sections  G  and  8,  executions  were 
ran  on  the  aforesaid  Judgment  in  favor  of 
H.  Masterson  against  W.  B.  Turner,  under 
wblcb  such  unsold  parts  of  said  sections 
were  sold  and  conveyed  by  the  sheriff,  on 
June  Q,  1609,  to  one  3.  M.  Cobb,  who  con- 
veyed the  same  to  appellant  J.  H.  Masterson, 
to  whom  Tuma  afterwards  executed  a  con- 
firmation deed.  H.  Masterson,  under  like 
execution  sales,  also  acquired  the  other  tracts 
berelnbefMre  mentioned,  but  as  they  are  not 
Involved  In  this  appeal,  they  will  not  be  no- 


ticed further.  The  trial  court  fonnd  that  the 
deed  of  Bumett  to  Turner  and  deed  of  trust 
sued  on  were  executed  at  the  same  time; 
that  the  loan  on  the  one  hand  and  the  execu- 
tion of  the  deed  of  trust  on  the  other  were  a 
part  of  the  conslderatloo  moving  the  parties 
to  make  the  exchange,  and  without  which 
the  trade  would  not  have  been  consummated; 
that  the  two  Instruments  constituted  an  In- 
divisible transaction  by  which  the  land  pass- 
ed to  Turner  burdened  with  the  lien  created 
by  the  deed  of  trust  He  also  found  that 
Masterson,  at  the  date  of  the  transaction  be- 
tween Bumett  and  Turner,  had  no  knowledge 
or  notice  of  the  mortgage  on  the  land  to 
Bumett  and  at  that  time  Masterson's  Judg- 
ment had  been  duly  abstracted  and  reccvded. 
As  to  whether  Cobb  had  notice  of  the  facts 
of  this  transaction  when  he  bought  the  two 
tracts  of  land  at  execution  sale,  and  as  to 
whether  he  acted,  for  himself  or  for  Master- 
son  in  making  the  purchase,  the  court  did 
not  find;  nor  is  there  any  finding  as  to 
whether  Masterson,  prior  to  the  time  when 
he  acquired  the  land,  had  learned  of  the 
nature  of  the  transaction  between  Bumett 
and  Turner,  or  had  become  possessed  of  facts 
which  shoold  have  put  him   upon   Inquiry. 

Appellant  complaining  of  the  Judgment  of 
the  trial  court,  makes,  by  bis  assignments  of 
error,  the  following  questions:  First.  Did 
the  court  err  In  permitting  Burnett  to  show 
by  parol  that  the  two  Instraments  above 
named  wete  executed  and  delivered  at  the 
same  instant  of  time;  that  each  was  a  com- 
ponent ];>art  of  an  indivisible  transaction;  and 
that  the  loan  of  the  money  by  Bumett  to 
Turner  and  the  execution  by  the  latter  of 
the  deed  of  trust  to  secure  the  payment  of 
same  entered  into  and  became  a  part  of  the 
consideration,  so  that  the  transaction  would 
not  have  been  made  but  for  them?  Second. 
If  It  be  conceded  that  It  was  proper  to  re- 
sort to  parol  ptoot  for  such  a  purpose,  were 
the  two  instruments  of  such  a  nature  (the 
one  being  a  deed  redtiug  the  consideration 
fnlly  paid,  and  the  other  a  mortgage  to  se- 
cure a  loan)  as  to  be  susceptible  of  a  blend- 
ing Into  a  single  and  Indivisible  transaction? 
Third.  Inasmuch  as  the  court  foimd  that  he 
had  no  notice  of.  the  arrangement  between 
Bumett  and  Turner  at  the  date  of  the  trans- 
actian  and  at  the  date  when  his  Judgment 
lien  took  effect  could  bis  lien  be  properly 
postponed  to  the  lien  of  the  mortgage? 
Fourth.  The  deed  of  trust  being  an  instru- 
ment capable  of  being  placed  of  record,  could 
it  take  precedence  over  the  Judgment  lien. 
In  the  absence  of  a  proper  record  of  It  prior 
to  the  attaching  of  the  Judgment  lien? 

The  questions  thus  presented  embody  our 
conception  of  the  questions  presented  by  ap- 
pellant's brief.  We  will  not  therefore,  take 
up  and  dispose  of  the  assignments  of  error 
in  detail.  Did  the  court  err  In  permitting 
Burnett  to  establish  by  parol  the  unity  of 
the  transaction,  the  deed  ond  the  deed  of 
trust  failing  to  disclose  fully  the  relationship 
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of  each  to  Qie  other?  A  deed  absolute  on  Its 
face,  but  In  fact  made  as  a  security  for 
a  debt.  Is  held  to  be  a  mortgage.  Its  real  na- 
ture may  be  shown  by  parol,  and  the  owner 
of  a  judgment  Hen  prior  In  date  cannot  suc- 
cessfully assert  it  against  the  real  owner 
of  the  land  U  he  have  notice  of  the  true  state 
of  the  title  before  foreclosure,  nor  can  the 
purchaser  at  execution  sale  prevail  against  It 
unless  he  is  a  purchaser  for  value  without 
notice.  Michael  v.  Knapp  (Tex.  Civ.  App.) 
23  S.  W.  280.  We  are  unable  to  perceive  any 
distinction  In  principle  between  the  case  sup- 
posed and  the  case  before  us,  so  far  as  this 
question  is  concerned.  It  Is  also  generally 
true  that  the  consideration  supporting  an 
Instrument  may  be  shown  by  parol.  Though 
a  deed  recites  a  cash  consideration  paid  In  full, 
It  may  be  shown  as  between  the  parties  and 
those  having  notice  that  such  consideration 
was  in  fact  not  paid.  These  propositions  are 
not  questioned,  and  It  would  follow,  It  seems 
to  us,  that  if  the  loan  and  the  trust  deed 
were  In  fact  a  part  and  parcel  of  the  sale 
of  the  land  to  Turner,  constituting  a  material 
part  of  the  consideration  moving  to  the  bar- 
gain, It  was  proper  to  permit  plaintiff  to 
establish  the  fact  by  parol.  The  assign- 
ments predicated  upon  this  phase  of  the  case 
and  assailing  the  action  of  the  court  in  ad- 
mitting parol  and  other  evidence  upon  the 
Issue  cannot  be  sustained.  Appellant,  howev- 
er, contoids  that  the  evidence  should  have 
been  excluded,  because  he  had  no  notice  of 
the  details  of  the  transaction.  In  reply  to 
this  it  is  sufficient  to  say  It  Is  always  per- 
missible for  a  person  to  establish  the  exist- 
ence of  the  facts  when.  In  order  to  maintain 
his  rights,  it  devolves  on  him  to  visit  notice 
of  such  facts  on  the  adverse  party.  How  can 
notice  of  the  facts  be  shown  unless  the  ex- 
istence of  the  facts  themselves  Is  first  estab- 
lished? Here  it  was  necessary  not  only  that 
Burnett  should  show  the  unity  of  the  trans- 
action represented  by  the  two  papers,  but  to 
show  that  appellant  had  notice  thereof,  or 
was  in  possession  of  facts  which  should  have 
led  to  such  knowledge,  prior  to  the  acquisi- 
tion by  appellant  of  his  rights  under  the  pur- 
chase at  execution  sale.  Does  the  proof  sus- 
tain the  finding  of  the  court  that  the  two  In- 
struments were  component  parts  of  the  same 
transaction?  It  is  shown  by  the  record  that 
the  tract  of  land  exchanged  by  Turner  to 
Burnett  for  the  land  In  controversy  was, 
prior  to  the  exchange.  Incumbered  by  a  mort- 
gage to  Burnett  growing  out  of  a  former 
transaction.  Turner  wished  to  borrow  mon- 
ey, but  could  not  raise  It  on  the  security  of 
his  incumbered  property.  He  had  gone  to 
appellant,  and  sought  to  secure  a  loan,  and 
appellant  had  agreed  to  lend  him  $G,000  on 
the  unincumbered  land  he  was  to  get  from 
Burnett  and  actually  advanced  him  $3,000 
a  short  time  before  the  Burnett  transaction. 
Turner  stated  to  appellant  that  he  would 
take  the  $3,000,  and  secure  him  for  the  whole 
sum  by  mortgage  on  the  land  he  was  to  get 


from  Burnett,  unless  be  could  get  a  greater 
loan  from  Burnett  himself.  Proposltlwis 
were  exchanged  between  Turner  and  Burnett, 
and,  when  Turner  learned  that  Burnett 
would  lend  him  $7,500,  he  advised  appellant  of 
the  fact,  stating  that  he  would  return  the 
$3,000  out  of  the  money  received  on  the  pro- 
posed Burnett  loan.  Burnett  testified  that  he 
would  not  have  made  the  exchange  unless 
he  could  make  the  loan  secured  as  It  was. 
Turner  testifies  that  he  would  not  have  made 
the  exchange  unless  he  could  also  procure 
the  loan.  The  testimony  as  to  the  nature 
and  incidents  of  the  transaction  is  undisput- 
ed, and  $3,000  of  the  Burnett  loan  was  paid 
to  appellant  at  the  request  of  Turner  to  re- 
pay the  $3,000  due  appellant  by  Turner. 

We  know  of  no  principle  of  law  forbid- 
ding the  making  of  a  secured  loan  a  part  of 
the  consideration  of  a  sale  or  exchange  of 
land.  In  ijils  Instance  Burnett  could  have 
lawfully  refused  to  make  the  exchange  un- 
less Turner  would  borrow  the  money  which 
he  (Burnett)  bad  to  loan,  and  secure  him 
with  the  land  exchanged.  Turner  could  law- 
fully have  refused  to  make  the  exchange  un- 
less the  loan  accompanied  It  In  either  of 
these  events  Turner  would  have  acquired  no 
Interest  in  the  land  to  which  the  Judgment 
lien  of  appellant  could  attach,  either  as  a 
primary  or  secondary  charge  thereon.  We 
are  of  opinion  the  facts  Justified  the  conclu- 
sion of  the  trial  court  that  the  deed  and 
mortgage  constituted  one  transaction.  Ap- 
pellant contends,  howevw,  that  the  m<^- 
gage  deed  of  trust  could  not  have  taken  ef- 
fect until  the  title  passed  to  Turner  by  the 
deed,  and  that  this  was  accomplished  by  the 
deed  Itself;  and  that  as  the  trust  deed  was 
subject  to  registration,  and  was  Junior  both 
In  point  of  date  and  record  to  the  Judgment 
lien,  it  should  not  be  given  priority  over  the 
Judgment  lien,  especially  in  the  absence  of 
notice  to  appellant  at  the  time  the  lien  took 
effect  Appellee  contends  that  since  the 
two  instruments  are  shown  to  be  one  and 
the  same  transaction,  the  land  passed  to 
Turner  burdened  with  the  Uen  of  the  deed 
of  trust  and  that  the  lien  of  the  Judgment 
attached  only  to  such  Interest  as  Turner 
actually  acquired;  that  Is  to  say,  the  title 
to  the  land  burdened  by  the  lien  of  the  mort- 
gage. Appellant  In  support  of  this  conclu- 
sion, relies  largely  upon  the  case  of  Weil 
V.  Casey,  from  the  supreme  court  of  North 
Carolina  (34  S.  B.  606,  74  Am.  St  Rep.  644). 
In  that  case  one  Casey  bought  from  Raynor 
a  tract  of  land,  and  at  the  same  time  exe- 
cuted to  Well  Bros,  a  mortgage  thereon  to 
secure  the  money  advanced  by  Well  Bros, 
to. pay  the  purchase  money  and  another  debt 
Incurred  at  a  prior  date.  The  parties  sought 
to  make  it  one  transaction.  The  court  in 
disposing  of  the  question,  held  that  a  mort- 
gage executed  simultaneously  with  the  de- 
livery of  a  deed  from  the  grantor  to  the 
mortgagor  for  another  consideration  than 
the  purchase  money  of  the  land  conveyed. 
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and  to  a  person  other  tban  the  grantor, 
would  not  hold  good  aa  against  a  Judgment 
In  existence  at  the  date  of  the  delivery  of 
the  deed  and  the  lien  of  wbicta  Immediately 
attached.  The  case  cited  Is,  It  seems  to  us, 
easily  distinguished  from  the  case  before  us. 
In  the  case  cited  the  mortgagee  was  not  In 
prlTity  with  the  vendor,  and  was  not  a  party 
to  the  contract  of  sale.  The  transaction  be- 
tween him  and  the  v^idee  was  In  Its  very 
nature  separate  and  distinct  from  the  sale  of 
the  land.  The  vendor  did  not  undertake  to 
reserve  any  Interest  to  himself,  but  explicit- 
ly parted  with  all  interest  In  the  transaction. 
The  mortgagee  was  In  no  better  position 
than  U.  prior  to  that  sale,  he  had  taken  a 
mortgage  from  the  mortgagor  upon  all  the 
lands  he  might  thereafter  acquire,  the  sup- 
posed mortgage  being  Junior  to  the  Judgment 
lien.  Such  a  provision  In  a  mortgage  la  held 
to  be  valid,  and  the  Hen  thus  created  at- 
taches to  all  subsequently  acquired  real  es- 
tate the  instant  the  title  passes  to  the  mort- 
gagor, and  Is  superior  to  all  liens  of  Junior 
date.  Irrigation  C!o.  v.  Garland,  184  U.  S. 
1,  17  Sup.  Ct  7,  41  L.  Bd.  827;  Ballroad  Ca 
T.  Hamilton,  134  17.  S.  296,  10  Sup.  Ct.  646, 
83  L.  Kd.  905;  Trust  Co.  v.  Kneeland,  138  U. 
S.  414,  11  Sup.  Ct  357,  34  U  Bd.  1014;  Ball- 
road  Co.  v.  Cowdrey,  11  WaU.  459,  20  L.  Ed. 
109.  Garland's  Case,  supra,  distinctly  holds 
that  a  prior  mortgage  containing  the  "after- 
acqolred  property  clause"  could  not  prevail 
against  a  Junior  lien  on  after^acquired  prop- 
erty if  the  property  passed  to  the  vendor 
tmrdoied  with  the  lien.  Our  own  courts 
have  recognized  the  rule,  and  applied  it  In 
many  cases.  Thus  a  vendor's  lien  will  pre- 
vail over  a  Judgment  lien  prior  in  date,  and 
ttiis  though.  In  the  nature  of  things,  the  in- 
Btmment  evidencing  the  facts  creating  the 
vendor's  lien  could  not  possibly  be  placed 
of  record  prior  to  the  attaching  of  the  Judg- 
ment lien.  (This  unless  the  rights  of  a  bona 
flde  purchaser  for  value,  without  notice,  in- 
tervene.) It  Is  also  held  that  the  registra- 
tion laws  do  not  apply  to  such  a  state  of 
facts.  BaUey  v.  Tindall,  69  Tex.  541;  Ellis 
T.  Singletary,  46  Tex.  40.  In  this  connection 
it  Is  well  to  discuss  a  few  of  the  Texas  cases 
which,  in  omr  Judgment,  announce  the  doc- 
trine which,  after  all,  must  control  us  in  de- 
termining this  appeal.  In  Wallace  v.  Camp- 
bell 54  Tex.  87,  It  Is  held  that  the  party 
claiming  nnder  a  Judgment  Hen  acquires  his 
rights  at  the  date  of  the  attaching  of  the 
lien,  and  such  rights  are  not  affected  by  sub- 
sequent notice  that  the  Interest  of  the  debtor 
in  the  property  against  which  the  lien  is 
•ought  to  be  enforced  is  apparent,  and  not 
real.  It  is,  In  effect,  held  in  that  case  tliat, 
unless  the  bolder  of  the  asserted  Hen  has 
notice  of  the  true  state  of  the  title  at  the 
date  the  Hen  attaches  to  the  apparent  inter- 
est, notice  prior  to  execution  sale  will  not 
serve  to  postpone  the  Judgment  Hen  to  the 
outstanding  equity,  even  ttanugb  it  is  of  such 
a  character  as  is  not  susceptible  of  record. 


We  are  not  aware  that  this  decision  has 
been  overruled  In  terms,  but  the  doctrine  has 
been  limited  to  the  particular  case  In  which 
It  was  announced.  Bailey  v.  Tindall,  supra. 
In  Senter  v.  Lambeth,  59  Tex.  259,  It  Is  held 
that  a  vendor's  Hen  In  a  form  incapable  of 
record  wIU  be  allowed  to  prevail  over  a 
Judgment  Hen  prior  in  date,  and  that  such 
lien,  as  against  claims  or  liens  Incapable  of 
record,  takes  effect  only  upon  the  actual  In- 
terest of  the  Judgment  debtor  in  the  land 
sought  to  be  charged.  It  is  distinctly  an- 
nounced In  that  and  the  other  cases  cited  be- 
low that  the  laws  of  registration  do  not  ap- 
ply. McKamey  v.  Thorp,  61  Tex.  648;  Par- 
ker V.  Coop,  60  Tex.  Ill;  Blankenship  t. 
Douglas,  26  Tex.  220,  82  Am.  Dec.  608;  Sto- 
ker V.  BaHey,  62  Tex.  299;  Boss  v.  Kom- 
rumpf,  64  Tex.  890;  Toe  v.  Montgomery,  68 
Tex.  338,  4  S.  W.  622;  Overstreet  v.  Man- 
ning, 67  Tex.  667,  4  S.  W.  248.  We  under- 
stand that  the  doctrine  announced  in  the 
case  last  cited  is  that  the  laws  of  registra- 
tion do  not  apply  where,  by  reason  of  the 
nature  of  the  Interest  asserted  as  superior 
to  the  Judgment  Hen,  it  was  incapable  of 
prior  registration;  that  a  Judgment  lien  at- 
taches only  to  the  actual  Interest  of  the  debt- 
or In  the  property  sought  to  be  charged;  that 
a  judgment  Hen  Is  allowed  to  prevail  over 
Hens  of  prior  date  only  by  force  of  the  reg- 
istration laws,  and,  where  these  have  no  ap- 
plication, the  Hen  will  not  be  allowed  to  pre- 
vail unless  the  party  asserting  under  the 
Judgment  lien  has  acquired  the  property  at 
execution  sale  under  circumstances  which 
make  him  a  bona  fide  purchaser  for  value, 
without  notice,  of  the  unrecorded  equity  <» 
claim;  that  notice  of  the  facts  at  any  time 
before  the  sale  will  postpone  the  rights  of 
the  purchaser  to  the  rights  of  the  actual 
owner  or  the  owner  of  the  right  or  Hen  with 
which  the  land  was  burdened  when  it  pass- 
ed Into  the  debtor's  liands;  that  a  creditor 
who  purchases  at  his  own  execution  sale, 
and  credits  his  bid  on  bis  pre-existing  debt, 
is  not  a  bona  flde  purchaser  for  value,  with- 
in the  meaning  of  the  rule,  and,  since  his 
position  has  not  been  changed  to  his  detri- 
ment by  reason  of  the  purchase,  be  cannot 
successfully  assert  the  tltie  thus  acquired 
against  the  owner  of  a  right  which,  if  the 
element  of  notice  were  present,  would  de- 
feat the  asserted  tiUe.  Ayres  v.  Duprey,  27 
Tex.  606,  86  Am.  Dec.  067.  We  are  of  opin- 
ion the  court  did  not  err  in  permitting  Bur- 
nett to  establish  the  actual  facts  by  evi- 
dence aliunde  the  deed  and  deed  of  trust 

We  also  think  the  court  was  amply  Justi- 
fied in  holding  that  the  transaction  between 
Burnett  and  Turner  as  to  the  land  involved 
on  this  appeal  was  a  transaction  one  and 
Indivisible,  and  that  the  titie  to  the  land 
went  Into  Turner  burdened  with  the  lien 
of  the  deed  of  trust  While  it  Is  true  the 
deed  of  trust  was  such  an  Instrument  as 
was  capable  of  registration.  It  was  not  'onQ 
der  the  circumstances,   susceptible  of  reg- 
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istratlon  prior  to  the  attaching  of  the  Judg- 
ment lien.  The  lien  attached  Instantly,  up- 
on the  dellvei'y  of  the  deed,  to  whatever  In- 
terest Turner  thereby  acquired,  and,  of 
course.  It  took  some  time  to  place  the  deed 
of  trust  In  the  hands  of  the  clerk  for  rec- 
ord. We  think  the  Interest  of  Burnett  eri- 
denced  by  the  deed  of  trust  was  In  the  light 
of  the  transaction  of  such  •  nature  aa  to 
come  fuirly  within  the  category  of  rights  or 
equities  incapable  of  registration.  The  case 
can  therefore  be  affirmed  ui>on  two  grounds: 

The  court  found  that  at  the  date  of  the 
Burnett-Turner  transaction  Masterson  had 
no  notice  of  the  details  of  the  trade,  but  he 
did  not  find  that  either  Masterson  or  Cobb 
had  no  notice  prior  to  the  purchase  at  exe- 
cution. There  was  no  request  for  addition- 
al findings,  nor  does  appellant  insist  that 
the  court  erred  in  falling  to  find  that  neither 
he  nor  Cobb  had  notice  of  the  facts  at  the 
date  of  the  execution  sale.  If  they  had  such 
notice,  the  Judgment  of  the  trial  court  is  cor- 
rect on  this  theory,  for  the  court  might  well 
have  found  that  there  were  facts  and  cir- 
cumstances In  their  possession  which  should 
have  put  a  reasonably  prudent  man  on  in- 
quiry. 

Second.  The  court  distinctly  finds  that,  un- 
der the  facts,  whether  or  not  Masterson  had 
notice  is  immaterial.  What  Is  meant  by  this 
is  not  clearly  expressed  in  the  court's  find- 
ings, but,  in  Tlew  of  Maaterson'-s  testimo- 
ny to  the  effect  that  he  paid  up  the  coats, 
and  credited  the  bids  on  his  Judgments,  we 
may  infer,  in  favor  of  the  validity  of  the 
Judgment,  that  the  court  found  under  well- 
settled  rules  of  law  that  Masterson  was  not 
a  bona  Ude  purchaser  for  value,  and  this 
conclusion  is  sustained  by  the  record. 

We  are  of  opinion  the  Judgment  of  the 
trial  court  Is  correct,  and,  since  we  have 
found  that  no  reversible  error  was  commit- 
ted during  the  trial,  the  Judgment  is  af- 
firmed. The  grounds  upon  which  the  appeal 
Is  disposed  of  renders  it  unnecessary  for  us 
to  notice  appellee's  cross-assignment  of  er- 
ror.   Affirmed. 

On  Motion  for  Behearing. 

(Jan.  11,  1902.) 

In  our  opinion  In  tills  cause  we  inadvert- 
ently stated  that  "Turoer  testified  be  would 
not  have  made  the  exchange  unless  he  could 
procure  the  loan."  As  a  matter  of  fact. 
Turner  did  not  testify  in  the  case.  Appel- 
lant, in  his  motion  for  rehearing,  has  called 
our  attention  to  the  error,  and  we  take  this 
OOCMlon  to  correct  It.  Wilson,  Turner's  bro- 
ker, who  made  the  transaction  for  him,  tes- 
tified tbat  "Tomer  would  not  have  made  the 
exchange  unless  he  could  procure  the  loan," 
and  tlie  opinion  should  so  read.  The  errone- 
ous statement  has  no  bearing  on  the  result 
reached,  as  the  evidence  was  undisputed  on 
the  point  We  have  carefully  considered  the 
BWtloo  f«r  rehearing,  and  find  no  reason  to 


change  our  views  as  expressed  in  the  main 
opinion. 
The  motion  Is  overruled.    Overruled. 


MORTON  V.  MORRIS.t 

(Court  of  Civil  Appeals  of  Texas.    Nov.  27, 

1901.) 

VENDOR  AND  PUHCHASBR  —  ATTORNEY  IN 
FACT  —  AUTHORITT  —  DEED  —  VALIDITT  — 
CANCBLLATION     OT    DEBD-RBFORMATION— 

EVIDHNCB  —  ADMISSIBILITY  —  JUDGMENTS— 
RES  ADJ0DICATA— APPEAL.  | 

1.  A  court  of  equity  has  jurisdiction  to  order 
the  csncellation  of  a  deed,  though  it  is  void  on 
its  face,  aa  such  deed  (»erates  as  a  cloud  on 
tlK  title  of  tlie  property  desaibed  therein. 

2.  A  power  of  attorney  to  sell  and  convey  real 
estate  on  such  terms  as  the  agent  shall  deem 
meet  is  not  sufficient  to  aatfaoriie  him  to  sell 
■Dch  real  estate,  and  defer  the  payment  of  a 
portioa  of  the  pnrchase  pilce  until  tlie  determi- 
nation of  the  validity  of  an  attachment  of  the 
land,  levied  in  an  action  of  tort  liy  the  grantee 
against  the  owner,  wliicli  is  not  anfficMnt  to 
sustain  soch  attachment,  and  of  which  the  own- 
er has  no  notice. 

3.  A  conveyance  of  the  land  executed  by  sudi 
attorney,  and  reciting  that  a  portion  of  the  pur- 
chase price  is  not  payalile  nntil  the  detemuna- 
tion  of  the  validity  of  the  attachment,  is  void 
on  its  face. 

4.  The  court,  on  finding  that  the  attorney  has 
exceeded  his  powers  in  agreeing  to  snch  defer- 
red payments,  cannot,  at  the  request  of  the 
grantee,  fix  a.  reasonable  time  for  the  latter  to 
make  such  payments,  and  provide  that  he  shall 
be  protected  against  the  attachment,  as  it  would 
amount  to  a  change  in  the  contract  which  is 
beyond  the  authori^  of  the  court. 

6.  The  mistake  of  the  parties  as  to  the  effect 
and  validity  of  the  deed  is  a  mistake  of  law, 
and  insufiScient  to  authorise  a  reformation  of 
the  instrument. 

6.  The  rejection  of  evidence  that  it  is  the  gen- 
eral usage  and  custom  of  attorneys  in  fact,  in 
selling  real  estate,  to  protect  the  purchaser 
BgaiitBt  outstanding  liens  on  the  property.  Is  not 
Bofiicient,  in  such  suit,  to  sustain  an  assignment 
that  the  court  erred  in  refusing  to  allow  de- 
fendant to  show  that  it  was  the  usual  and  gen- 
eral custom  of  the  country  where  the  land  Is 
dtuated  to  execute  conveyances  on  tbe  tarns 
of  credit  specified  in  the  deed. 

7.  Where  the  answer  in  an  action  to  cancel 
a  deed  executed  by  plaintiff's  agent,  who  was 
alleged  to  have  acted  in  excess  of  his  authority, 
does  not  aUege  that  the  plaintiff  afterwards 
enlarged  the  power  conferred  on  the  agent,  it 
is  not  error  to  refuse  to  admit  evidence  tending 
to  establish  snch  fact. 

8.  Where  an  attorney  In  fact  exceeds  hla  an- 
thoiity  in  making  a  sale  of  real  estate,  the  ven- 
dee, being  chargeable  with  notice  of  the  attor- 
ney's power,  cannot  recover  of  the  vendor  mon- 
ey paid  to  the  agent  In  carrying  ont  tbe  sale; 
the  vendor  not  having  received  such  money. 

9.  Where  the  subject-matter  of  a  suit  and 
the  terms  of  a  sale  in  issue  differ  from  the  sub- 
ject-matter and  terms  of  a  sale  Involved  in  a 
subeequent  suit,  the  decree  in  the  former  suit  is 
not  res  adjndicata,  Aough  the  parties  are  tte 
same  in  l>oth  snita. 

10.  Where  a  deed  executed  by  an  agent  is  void 
as  not  being  within  the  authority  of  the  agent, 
it  is  not  error  to  reject  defendant's  evidence  that 
the  agreed  price  was  the  fall  value  of  the  land. 

Appeal  from  district  court,  Atascosa  coon- 
ty;  M.  P.  Lowe,  Judge. 

>  Babearlng  witlidntwn  Jamary  S,  VMO, 


Tex.) 


MORTON  V.  MORBI& 


95 


Suit  by  Xannle  Morris  against  W.  T.  Mor- 
ton to  procure  the  cancellation  of  a  deed. 
From  a  decree  In  favor  of  the  plaintiff,  the 
defendant  appeals.    Affirmed. 

Jaa.  Houtledge  and  G.  H.  Martin,  for  ap- 
pellant J.  T.  Blvens  and  W.  A.  H.  MUler, 
for  appellee. 

NEILL,  J.  This  suit  was  brought  by  the 
appellee,  Nannie  Morris,  against  the  appel- 
lant, W.  T.  Morton,  to  cancel  a  certain  al- 
leged pretended  deed  purported  to  have  been 
made  by  appellee,  by  her  attorney  In  fact, 
uod^  a  power  ttieieln  given  by  her  to  him. 
The  gronnda  upon  which  the  cancellation 
was  prayed  for  are  (1)  that  the  deed,  upon 
its  face,  BhowB  that  the  agent  exceeded  the 
scope  of  the  authority  conferred  on  him  by 
the  power  of  attorney;  (2)  that  the  deed 
was  frandnlenOy  made  in  pursuance  of  a 
conspiracy  between  her  agent  and  th«  ap- 
pellant to  deprive  her  of  her  property;  (3) 
that  tlie  agent,  at  the  time  he  made  the  con- 
tract of  sale  and  executed  the  deed,  was 
drank,  end  Incapacitated  by  reason  thereof 
to  mate  the  contract  for  her;  and  (4)  that 
the  conalderatioa  agreed  upon  was  inade- 
quate. The  appellant  answered  (1)  by  gen- 
eral and  special  exceptions;  (2)  by  general 
denial;  (8)  a  plea  of  r«e  adjudlceta;  (4)  that 
after  the  power  of  attorney  was  executed, 
and  before  the  sale  was  made,  the  appellee 
liad  enlarged  the  authority  girm  therein  by 
authorizing  ber  agent  to  sell  as  quicldy  as 
possible,  and  for  as  much  or  as  Uttle  as  he 
coald  get;  upon  any  terms,  credit,  or  condi- 
tions or  form  of  payment;  (5)  that  when 
tlie  sale  was  made  there  was  an  attachment 
lien  npon  the  property,  and  that  it  Is  the 
general  usage  and  custom  of  the  country.  In 
making  real  estate  conveyances  by  attorneys 
In  fact  or  otJberwise,  to  protect  the  purcbiiser 
against  any  liens  that  may  be  outstanding 
against  the  property,  and  sell  on  such  oiedlts, 
and  tbat  her  agent  slmp^  followed  the  gen- 
eral nsage  and  custom  in  this  respect;  (6) 
that  if.  in  any  respect,  her  agent  exceeded 
his  antbority  In  the  conditions  of  said  sale, 
tlie  deed  aboold  not  be  canceled  on  that  ac- 
count for  this;  that  appellee  is  ready  to  pay 
the  balance  of  the  purchase  money  at  any 
reasonable  time  to  be  fixed  by  tihe  court,  as 
long  as  be  is  protected  against  said  attach; 
ment  lien  on  ttae  land.  Upon  the  trial  of  the 
cause,  after  the  introduction  In  evidence  of 
the  deed  and  powers  of  attorney,  the  court 
held  tbat  ttae  deed,  in  connection  with  the 
powers  of  attorney,  shewed  upon  its  face 
tiurt  apptitee's  attorney  in  fact  had  exceeded 
the  antborlty  conferred  upon  him,  and  that 
the  deed  was  therefore  void.  Then,  after 
bearing  evtdence  as  to  the  rental  valne  of  the 
land  during  the  time  It  was  occupied  by  ap> 
pdJant  under  the  deed,  the  jury  were  per^ 
emptorily  instructed  to  return  a  verdict  In 
favor  of  the  appellee  for  the  cancellatloa  of 
the  deed  and  for  the  rental  value  of  the  prop- 
erty. 


Conclusions  of  Fact 
Upon  the  1st  day  of  November,  1806,  the 
appellee,  Nannie  Morris,  by  an  instrument  in 
writing  of  that  date,  appointed  and  consti- 
tuted W.  A.  Brooks  tier  attozney  in  fact; 
thereby  granting  and  conferring  upon  him 
authority  and  powers  as  follows:  "Par  me, 
and  in  my  name,  place  and  stead,  to  enter 
into  and  upon  and  take  poasesaioB  of  all  aucb 
messuages,  land,  tenements,  hesedlUunents, 
and  real  estate  whatever  in  the  state  of  Tex- 
as whereof  I  am  or  mary  be  in  any  way  en- 
titled or  interested,  and  to  grant;  bargain, 
and  sell  the  same,  or  any  part  or  parcel 
thereof,  &>r  such  sum  or  prlee  and  on  suc^ 
terms  as  to  him  shall  seem  meet,  and  for  me 
and  In  my  name  to  molK,  eaecutev  acknowl- 
edge, and  deliver  good  and  suSoient  deeds 
and  conveyances  for  the  same,  either  with 
or  withont  covenants  and  wajranty;  and,  un- 
til the  sale  thereof,  to  let  and  demise,  leas& 
or  rent,  the  said  real  estate  for  the  beat  rent 
that  can  be  procured  tor  the  same,  and  to 
ask,  demand,  recover,  and  receive  all  sums 
of  money  which  shall  become 'due  and  owing 
to  me  by  means  of  suoh  bargain,  sale,  or 
lease  and  rent  of  said  reel  estate,  and  to  re- 
ceipt for  the  same,  and  to  take  all  lawful 
ways  and  means  for  the  reeovevy  thereof,  to- 
compound  and  agree  for  tiie  same,  and  to 
execute  and  deliver  sufficient  aequittonces 
and  discharges  thecefor;  and  I  do  further 
empower  my  said  attorney  In  fact  to  employ 
counsel,  and  authorize  him  to  bdng  a  aolt 
in  any  court  having  jurisdiction  for  a  par- 
tition of  any  or  all  of  pieperty  situated  in  tlio 
state  of  Texas  which  is  now  owned  by  my- 
self and  the  heirs  of  my  daughterr  Cora  E. 
Morton,  late  of  Bexar  Co.,  Texas,  now  de- 
ceased, and,  in  the  event  of  a  sale  of  said 
last-named  pn^erty  by  order  of  court,  to  re- 
ceive and  receipt  for  my  pact  oC  the  pro- 
ceeds of  such  sale,  with  power  of  sabstltutlon 
and  revocation,  giving  and  granting  unto  my 
said  attorney  full  power  and  authority  to  col- 
lect and  receipt  for,  or  to  sue  (or  and  col- 
lect, any  other  moneys  that  may  now  be  or 
which  may  become  due  me  from  any  and  all 
persons  -nbomsoeTer  in  the  state  of  Texas, 
and  to  attend  to  any  and  all  business  which 
I  may  have  In  the  state  of  Texas,  and  per- 
form all  and  every  act  and  tiling  whatsoever 
necessary  and  requisite  to  be  dene  and  per- 
formed in  and  about  the  premises  as  fully, 
to  all  intents  and  purposes,  as  I  might  or 
could  do  If  personally  present,  with  full  pow- 
er of  aubstttntion  and  revocation;  hereby 
ratifying  and  conflrmiag  all  that  my  said 
attorney  or  his  substitute  shall  lawfully  do 
or  cause  to  be  done  by  virtue  hereof."  This 
instrument,  after  having  been  dniy  admowl- 
edged,  was  on  the  23d  day  of  November,  1898, 
duly  recorded  in  the  offioe  of  the  county 
clerk  of  Atascosa  county,  Texas.  On  the 
18th  day  of  November,  1808,  W.  A.  Brooks, 
by  an  instrument  of  that  date,  after  recit- 
ing the  authority  and  power  conferred  upon 
bim  by  the  foregoing  instrument,  nominated 
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and  appointed  3.  M.  Eckford  as  his  substi- 
tute attorney  In  fact  to  do  and  perform  each 
and  every  act  and  thing  which,  by  the  power 
of  attorney  from  Nannie  Morris  to  him,  be 
<Brook8)  was  authorized  to  do  and  perform 
In  respect  to  the  moneys  and  real  and  per- 
sonal property  and  other  business  matters  In 
eald  power  of  attorney  named.  This  instru- 
ment, after  being  acknowledged,  was  duly 
recOTded  on  Noyember  26,  1898.  On  the  3d 
day  of  January,  1899,  J.  M.  Eckford,  as  at- 
torney in  fact,  by  virtue  of  the  last-stated 
instrument,  for  Nannie  Morris,  executed  a 
warranty  deed  to  the  appellant,  W.  T.  Mor- 
ton, purporting  to  cwivey  him  1,610  acres  of 
land  (which  is  the  property  In  controversy, 
and  is  speclflcally  described  In  the  deed)  be- 
longing to  the  appellee.  The  deed  recites  a 
consideration  of  $1,510,  but  the  manner  and 
conditions  of  Its  payment  are  recited  In  the 
deed  as  follows:  "It  is  agreed  that  the  sum 
-of  two  hundred  dollars  has  been  paid  in 
-cadi,  the  receipt  of  which  Is  hereby  acknowl- 
edged, and  a  note  has  been  given  for  the 
balance  of  |1,810.00,  bearing  6%  Interest;  and 
It  is  agreed  tbat  the  said  note  is  nonnegotl- 
able,  and  shall  not  become  due  until  one 
year  after  a  certain  lien  upon  said  property 
-created  by  reascm  of  a  writ  of  attachment 
Issued  out  of  Atascosa  district  court  in  case 
of  Morton  vs.  Nannie  Morris  has  been  re- 
moved therefrom.  Should  the  said  suit  end 
adversely  to  said  Nannie  Morris,  the  said 
Morton  shall  use  the  amount  due  on  said 
note  to  liquidate  the  amount  due  on  said  lien 
by  reason  of  said  writ  of  attachment,  and 
any  judgment  that  might  be  rendered  there- 
in, and  any  balance  remaining  to  be  paid  to 
Nannie  Morris;  or  should  said  Hen  be  remov- 
ed, and  no  Judgment  be  rendered  therefor  by 
payment  or  settlement  of  same  by  said  Nan- 
nie Morris  or  otherwise,  then  the  whole 
amount  of  said  note  shall  be  paid  to  said 
Nannie  Morris  or  her  agent,  J.  M.  Eckford, 
within  one  year  after  the  removal  of  such 
lien."  This  deed,  which  Is  the  one  sought 
to  be  canceled,  after  being  acknowledged  by 
Eckford,  was  duly  recorded  in  Atascosa 
county  on  January  6,  1899.  It  Is  shown  by 
appellant's  own  pleadings  that  he  was  the 
plaintiff  In  the  case  of  Morton  v.  Nannie 
Morris,  referred  to  In  the  deed,  and  it  Is 
shown  by  the  undisputed  testimony  that  the 
attachment  was  issued  and  levied  at  his  In- 
stance after  the  powers  of  attorney  were  ex- 
ecuted. It  Is  undisputed  that  the  appellee 
was  never  Informed  by  Eckford  of  this  sale 
to  tile  appellant,  that  she  never  received  any 
of  the  purchase  money  or  the  note  given  for 
the  land,  and  tbat  she  never  in  any  way  con- 
firmed or  ratlfled  the  sale,  but,  as  soon  as 
she  was  informed  of  It,  repudiated  the  whole 
transaction.  Immediately  after  the  execu- 
tion of  the  deed,  the  appellant  went  Into  pos- 
session of  the  property;  and  the  evidence 
shows  that  Its  rental  value  was  |260  per 
annum  for  the  years  1899  and  1900,  and  up 
to  the  date  of  Judgment,  which  was  March 


20,  1801,  during  all  of  wfalcb  time  appellant 
was  In  possession  of  said  property. 

Conclusions  of  Law. 

1.  We  wlU  say  In  limine  that  It  Is  generally 
held  outside  of  this  state  that  wbere  the  de- 
fect appears  upon  the  face  of  an  Instrument, 
and  a  resort  to  extrinsic  evidence  Is  unnec- 
essary to  show  Its  Invalidity,  the  Jurisdiction 
of  a  court  of  equity  cannot  be  Invoked  to 
cancel  the  instrument  S  Pom.  Bq.  Jur.  | 
13i)9.  But,  commenting  upon  this  general 
rule  In  the  same  section,  the  author  says: 
"While  this  doctrine  may  be  settled  by  the 
weight  of  authority,  I  must  express  the  opin- 
ion that  it  often  operates  to  produce  a  de- 
nial of  Justice.  It  leads  to  a  strange  scene 
almost  dally  in  the  courts,— of  defendants 
urging  that  the  Instruments  under  which 
they  claim  are  void,  and  therefore  they  ought 
to  be  permitted  to  stand  unmolested,  and  of 
Judges  deciding  that  courts  cannot  Interfere, 
because  the  deed  or  other  Instrument  is  void, 
— while,  from  a  business  point  of  view,  every 
intelligent  person  knows  that  the  Instrument 
is  a  very  serious  Injury  to  plaintiff's  title, 
greatly  depreciating  Its  market  value,  and 
the  Judge  himself,  who  repeats  the  rule; 
would  neither  buy  the  property  while  thus 
affected,  nor  loan  a  dollar  upon  its  security. 
This  doctrine  Is,  In  truth,  based  upon  mere 
verbal  logic,  rather  than  uiton  considerations 
of  Justice  and  expediency."  In  Day  Land  & 
Cattle  Co.  V.  State,  68  Tex.  52T,  4  S.  W.  8*». 
the  supreme  court,  after  quoting  with  ap- 
proval the  foregoing  (xitlcism,  held  tbat, 
though  an  Instrument  may  be  void  upon  its 
face,  a  court  of  equity  not  only  has  the  pow- 
er to  declare  its  nullity,  but  should  exercise 
that  power  and  cancel  It  when  a  defendant 
asserts  a  right  under  It.  Regarding  this  as 
settling  the  question  of  Jurisdiction,  we  will 
pass  to  the  consideration  of  the  main  ques- 
tion in  the  case. 

2.  Does  the  instrument  sought  to  be  can- 
celed show  upon  Its  face  that  It  Is  in  excess 
of,  and  unauthorized  by,  the  power  conferred 
by  the  grantor  In  the  letter  of  attorney  given 
to  her  agent?  It  Is  elementary  that  a  power 
of  attorney  must  be  strictly  construed  accord- 
ing to  Its  plain  import  Frost  v.  Cattle  Co., 
81  Tex.  505,  17  S.  W.  52,  26  Am.  St  Rep. 
831;  Skaggs  ▼.  Murchlson,  68  Tex.  348; 
Wynne  v.  Park  (Tex.  Civ.  App.)  SO  S.  W. 
62.  When  an  agency  Is  created  by  a  writ- 
ten instrument,  the  nature  and  extent  of  the 
authority  given  by  it  should  be  ascertained 
from  the  Instrument  Itself,  and  cannot  be  en- 
larged by  parol  evidence  of  the  usage  of  other 
agents  in  like  cases,  as  that  would  be  to  con- 
tradict or  vary  the  terms  of  the  written  in- 
strument Reese  v.  Medlock,  27  Tex.  120,  84 
Am.  Dea  611;  Railway  Co.  v.  Polndexter. 
70  Tex.  107,  7  8.  W.  816;  McAlpine  v.  Cas- 
sldy,  17  Tex.  449;  Skaggs  v.  Murchlson,  su- 
pra. A  power  to  sell  land  does  not  of  Itsel.' 
Imply  an  authority  to  seU  on  a  credit  Tiie 
presumption  Is  that  the  sale  is  to  be  for  cash. 
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Pars.  Cont  58;  2  Kent,  Comm.  622;  Story, 
Ag.  S  T7;  1  Am.  &  Eng.  Enc.  Law,  S60. 
But,  when  an  agent  la  authorized  to  sell  "on 
Bucb  terms  as  to  him  shall  seem  meet,"  be 
mar  grant  a  reasonable  time.  Mechem,  Ag. 
i  325;  DyOT  t.  Duffy,  39  W.  Va.  148,  19  S. 
£.  540,  24  li.  B.  A.  339;  Brown  t.  Land  Co., 
42  Cal.  257;  Carson  v.  Smith,  5  Mhin.  78,  77 
Am.  Dec.  5i39.  Nor  will  a  power  to  sell  and 
convey  land  Imply  an  authority  to  barter  or 
exchange  It  for  other  property,  or  to  give  It 
away,  or  to  take  pay  in  merchandise  or  in 
settlement  of  claims  or  debts.  Frost  T.  Cat- 
tle Co.,  81  Tex.  509,  17  S.  W.  62,  20  Am.  St. 
Bep.  831;  Beese  v.  Medlock,  supra;  Rhine 
T.  Blake,  59  Tex.  240;  Tmdo  t.  Anderson 
(Mich.)  81  Am.  Dec.  795;  Mann's  Ex'rs  t. 
Boblnson,  19  W.  Va.  49,  42  Am.  Bep.  771; 
Woodward  v.  Jewell,  140  U.  8.  253,  11  Sup. 
Ct.  784,  35  Ia  Ed.  478;  MorrUl  v.  Cone,  22 
How.  75,  16  L.  Ed.  253;  Klelnhans  t.  Jones, 
15  C.  C.  A.  644,  68  Fed.  746,  37  U.  S.  App. 
1S5;  Hampton  t.  Moor  bead,  62  Iowa,  91,  17 
K.  W.  202.  In  Frost  v.  Cattle  Co.,  supra, 
the  powers  granted  to  the  agent  were  more 
extensive  and  of  much  broader  scope  tlian 
those  conferred  by  the  power  of  attorney  un- 
der consideration  in  this  case.  It  was  there 
held,  after  considering  some  of  the  author- 
ities we  have  cited,  that  a  power  to  sell  and 
convey  does  not  hiclude  the  power  to  convey 
in  discharge  of  a  debt  or  claim.  Leaving  out 
of  view,  as  we  must  in  determining  the  nak- 
ed question  ai>  to  whether  the  appellee's  agent 
went  beyond  the  scope  of  his  authority,  the 
facts  tliat  the  appellant  was  the  party  plain- 
tiff in  the  case  recited  in  the  deed  sought  to 
be  canceled;  that  he  procured  the  Issuance 
and  levy  of  the  attachment  on  the  property 
In  controversy  upon  a  demand  founded  upon 
an  alleged  tort,  which  from  its  nature  would 
famish  no  foundation  for  the  writ  (this,  too, 
after  the  power  of  attorney  had  been  exe- 
cuted): and  that  appellee  was  wholly  igno- 
rant of  the  pretended  Hen  asserted  in  the 
deed  when  and  long  after  it  was  executed,— 
facts  undisputed  and  fully  established  by  tiie 
evidence,— we  will  now.  In  the  light  of  the 
Weil-established  principles  stated,  consider 
the  question.  As  is  seen  from  our  conclu- 
sions of  fact  the  note  of  |1,310  given  for  the 
pnrcliase  money  Is  nonnegotiable,  and  cannot 
become  due  until  one  year  after  the  recited 
Hen  has  been  removed  from  the  property. 
The  power  of  attorney  is  silent  as  to  any  suit 
against  its  maker,  or  any  Hen  upon  her  prop- 
erty. 'Were  it  not  for  the  fact  that  it  em- 
poweiD  the  agent  "to  sell  on  such  terms  as  to 
him  shall  seem  meet,"  there  could  be  no  im- 
plication that  authority  was  given  to  sell  on 
a  credit,  but  the  presumption  would  be  that 
the  sale  should  be  for  cash.  As  it  is,  be  was 
authorized  to  sell  on  reasonable  credit. 
While  what  Is  a  reasonable  credit  is  ordi- 
narily a  question  of  fact  to  be  determined  by 
the  Jury,  yet  that  Is  referable  to  a  definite 
length  of  time  which  must  elapse  before  the 
pnrcbase  money,  according  to  the  terms  of 
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sale,  becomes  due,  not  to  the  contingency  or 
to  the  time  of  the  happening  of  an  event 
which  is  indefinite,  or  over  which  the  gran- 
tor has  no  control.  No  authority  was  con- 
ferred upon  the  agent  to  determine  that  a 
Uen  existed  upon  the  property,  and  make  the 
thne  when  the  purchase  money  should  be- 
come due  contingent  upon  its  removal  or  dis- 
charge. True,  that  is  certain  which  can  be 
made  certain.  And  it  may  be  said  that  by 
dlBcharging  the  supposed  Hen  the  appellee 
could,  under  the  terms  of  the  deed,  have  fixed 
definitely  the  time  of  the  note's  maturity. 
But  no  indebtedness  had  been  established 
against  the  appellee,  or  acknowledged  by  her.  . 
Its  existence  was  a  matter  for  Judicial  de- 
termination, and,  if  not  so  determined,  the 
supposed  attachment  lien  would  faU  to  the 
ground.  Can  it  be  said,  then,  that  the  agent 
was  authorized  to  make  a  sale  on  such  terms 
as  would  require  his  principal  to  discharge  a 
lien  by  the  payment  of  a  disputed  claim,  in 
order  to  make  certain  the  time  when  the  pur- 
chase money  for  her  property  would  become 
due?  To  assert  such  a  proposition  is  to  re- 
fute it  The  only  way  by  which  the  time 
when  the  note  would  become  due  could  be 
known  would  be  to  await  the  termination  of 
the  suit  in  which  the  attachment  was  levied. 
One  must  be  imbued  with  the  spirit  of 
prophecy  to  foreteU  when  a  lawsuit  wlU  end. 
It  may  drag  its  weary  length  along  untU 
starvation  stares  the  hopeless  creditor  in  the 
face,  whUe  the  debtor  grows  fat  in  the  pos- 
session  of  her  property.  Is  12  months  after 
the  uncertain  time  of  the  ending  of  a  lawsuit 
a  reasonable  credit  to  be  given  by  an  agent 
for  the  payment  of  the  purchase  money  due 
for  the  sale  of  his  principal's  property?  As  a 
matter  of  law,  we  think  not  But  the  un- 
certainty and  IndefinltenesB  of  the  time  of 
payment  Is  not  the  only  matter  In  which  ap- 
pellee's agent  went  beyond  the  scope  of  his 
authority.  It  depends  upon  bow  the  lawsuit 
mentioned  in  the  deed  terminates  whether 
she  is  ever  paid  anything  or  not  "Should  it 
end  adversely  to  her,  the  appeUant  shall  use 
the  amoimt  due  on  said  note  to  liquidate  the 
amount  due  on  said  lien  by  reason  of  said 
writ  of  attachment  and  any  Judgment  that 
may  be  rendered  therein;"  thus,  by  the  deed, 
empowering  the  purchaser  not  only  to  with- 
hold the  purchase  money  for  an  Indefinite 
time,  but  to  use  it  himself  In  discharging  the 
Uen  or  any  Judgment  that  may  be  rendered 
in  the  suit  regardless  of  whether  the  Hen  is 
established  or  not  In  our  opinion,  to  hold 
that  the  power  conferred  such  extraordinary 
authority  would  be  to  disregard  all  the  prin- 
ciples, not  only  of  l^w  and  equity,  but  of 
Justice  and  reason.  The  agent  himself  had 
no  authority  under  the  power  to  apply  the 
proceeds  of  the  sale  to  the  discharge  of  a 
Uen  or  payment  of  a  debt  against  bis  prin- 
cipal. How  could  he,  then,  confer  author- 
ity upon  the  purchaser  that  he  did  not  him- 
self possess?  Had  such  authority  been  giveig 
him,  he  had  no  right  to  delegate  it  to  the 
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party  to  whom  he  sold  the  property.  Every 
power  of  an  agent  must  find  its  ultimate 
•ource  in  some  act  of  his  principal.  Mechem, 
Ag.  §  276.  This  power  sought  to  be  given 
by  the  deed  to  appellant  Is  nothing  more  or 
less  than  authority,  upon  a  certain  contin- 
gency, to  discharge  a  debt  or  claim.  As  the 
agent,  uaiex  his  powor  to  sell  and  convey, 
had  no  such  authority  (Frost  t.  Cattle  C!o., 
supra),  he  could  not  confer  It  upon  the  ap- 
pellant Suppose,  In  the  event  of  a  judg- 
ment on  the  claim  against  appellee,  the  ap- 
pellant should  not  appropriate  the  money  due 
on  the  note  to  Its  liquidation;  she  would  then 
■  have  to  pay  the  Judgment  herself,  or  have 
other  property  taken  In  execution,  and,  it 
may  be,  have  to  wait  for  12  months  after- 
wards for  the  note  to  mature  before  she 
could  sue  upon  it  The  authority  for  such  a 
contract  of  sale  cannot  be  traced  to  any  act 
of  the  appellee  as  its  source.  We  must  there- 
fore hold  that  the  appellee's  agent  exceeded 
the  scope  of  his  authority  in  selling  her  prop- 
erty upon  the  terms  stipulated  in  t:he  deed, 
and  that  such  Instrument  Is  void  on  Its  face. 
3.  It  is  urged  by  appellant  that  even  If 
the  agent  exceeded  his  authority  as  to  the  ex- 
tent of  the  credit  or  as  to  the  agreement 
that  Morton  might  apply  the  amount  due  on 
the  note  to  clearing  up  and  removhig  any 
lien  that  might  exist  on  the  land,  still  as  he 
had  offered  to  pay  the  balance  of  the  pur- 
chase money  due  in  cash,  and  asked  for  a 
reformation  of  the  instrument  in  so  far  as  it 
exceeded  the  authority  conferred,  the  deed 
should  not  have  been  declared  void  in  toto, 
bat  only  the  particular  clause  which  was  in 
excess  of  the  agent's  authority,  and  such  in- 
Btmment  should  have  been  reformed,  and  not 
canceled.  It  is  a  sufficient  answer  to  this 
contention  to  say  that  the  appellant  never 
"offered  to  pay  the  balance  of  the  purchase 
money  in  cash."  The  averments  in  his  an- 
swer are:  "But  if,  In  any  respect,  be  [the 
agent]  exceeded  his  authority  in  the  condi- 
tion of  said  sale,  the  sale  should  not  be  can- 
celed on  that  account;  that  this  defendant 
is  ready  to  pay  the  balance  of  the  purchase 
money  at  any  reasonable  time  to  be  fixed  by 
the  court,  as  long  as  he  is  protected  against 
said  attachment  lien  on  said  land."  Thus  it 
is  seen  the  tender  is  conditional,  and  author- 
izes the  court  to  fix  a  reasonable  time  for 
the  payment  of  the  purchase  money.  The 
law  has  conferred  no  such  authority  upon  the 
court  nor  was  It  given  by  the  appellee.  If 
the  deed  was  void  for  lack  of  authority  given 
the  agent,  the  court  cannot  validate  It  by  an 
assumption  of  authority  not  given  by  the 
law  or  the  contract  between  the  parties.  The 
Instrument  must  stand  or  fall  upon  the  au- 
thority given  by  the  principal  to  her  agent, 
and  the  court  Is  without  pow^  to  subtract 
anything  from  or  add  anything  to  such  au- 
thmrlty.  It  is  only  when  there  Is  a  mutual 
mistake  (that  is,  where  there  has  been  no 
meeting  of  minds),  and  an  agreement  actually 
entered  Into,  but  the  deed  or  other  Instrument 


In  Its  written  form,  does  not  express  what 
was  really  Intended  by  the  parties  thereto, 
that  a  court  of  equity  will  reform  an  instru- 
ment on  the  ground  of  mistake.  Pom.  Eq. 
Jnr.  S  1376.  A  mistake  by  a  party  as  to  the 
legal  effect  of  an  executed  agreement  is  no 
ground  for  affirmative  relief.  In  the  absence 
of  elements  of  fraud,  concealment  etc.,  or 
other  inequitable  conduct  in  the  transaction, 
the  party  who  knew  or  had  an  opportunity 
to  know  the  contents  of  an  agreement  or  oth- 
er instrument  cannot  obtain  its  reformation 
because  be  mistook  the  legal  meaning  and 
effect  of  the  whole  or  any  part  of  its  provi- 
sions. Pom.  Eq.  Jur.  {  S43.  The  appellant 
nowhere  in  his  answer  indicates  wherein  by 
mistake  of  the  parties  the  deed  failed  to 
express  the  agreement  or  terms  of  sale.  His 
contention  throughout  Is  thst  it  does  express 
the  true  Intent  of  the  parties,  and  It  Is  only  in 
the  event  he  tias  mistaken  the  legal  mean- 
ing and  effect  of  the  instrument  he  asks  for 
its  reformatioo. 

4.  The  fourth  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  refusing  to  permit 
defendant,  Morton,  to  show  that  it  was  the 
usual  and  general  custom  of  the  country 
where  said  land  was  situated  to  execute  con- 
veyances and  make  sales  of  land  on  the  term* 
of  credit  specified  in  the  deed  in  this  case, 
and  to  provide  and  agree  therein  that  the  pur- 
chaser might  apply  any  balance  of  the  pur- 
chase money  that  might  remain  due  to  the 
satisfaction  of  any  lien  that  might  exist  on 
said  land  In  this  case,  because  such  testi- 
mony tended  to,  and  would,  show  that  such 
terms  of  credit,  agreement  conditions,  and 
usage  were  in  contemplation  of  the  parties 
at  the  time  the  power  of  attorney  was  exe- 
cuted, and  that  the  agent  had  not  exceeded 
his  authority,  and  that  the  sale  was  not 
void."  No  statement  can  be  made  from  the 
record  that  will  support  this  assignment  or 
the  proposition  thereunder.  '  The  only  allega- 
tions in  appellant's  answer  which  can  have 
any  relation  to  the  assignment  are  as  fol- 
lows: "That  it  is  the  general  usage  and 
custom  of  the  country,  in  making  real  estate 
conveyances  by  attorneys  in  fact  or  other- 
wise, to  protect  the  purchaser  against  any 
liens  tliat  may  t>e  outstanding  upon  the  prop- 
erty, and  sell  on  such  credit  and  Eckford 
[the  agent]  simply  followed  the  general  usage 
and  custom  In  this  respect"  The  appellant's 
bill  of  exceptions  shows  that  he  "offered  to 
introduce  evidence  in  support  of  each  and  ev- 
ery allegation  and  defense  contained  In  his 
answer  and  pleadings."  Evidence  that  would 
sustain  the  allegations  quoted  would  fall  far 
short  of  establishing  such  facts  as  are  recit- 
ed In  the  assignment  of  error.  It  may  have 
been  the  usage  and  custom  In  the  country,  in 
making  real  estate  conveyances  by  attorneys 
In  fact,  to  protect  the  purchasers  against  any 
liens  on  the  property  and  to  sell  on  a  credit; 
but  It  would  not  follow  that  it  was  the  "gen- 
eral custom  of  the  county  where  the  land 
was   situated   to  execute   conveyances    and 
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xake  sales  of  land  on  such  terms  of  credit 
as  are  specified  In  tUe  deed  In  tbis  case,  and 
toprorideand  agree  therein  tliat  the  purchas- 
iT  might  apply,"  etc.  The  authority  of  the 
attcrney  must  be  ascertained  from  the  lan- 
fotge  of  the  Instrument  which  confers  the 
auiaority  (Blum  v.  Robertson,  24  Cal.  127), 
Kud  all  persons  dealing  with  the  attorney 
must  take  notice  of  the  powers  conferred  by 
:;.  and  that  the  agent  cannot  exercise  au- 
!b«rity  hi  excess  of.  his  powers.  Publicly 
anowD  usage  may  be  proven  to  show  that 
the  authority  was  conferred  in  contemplation 
o(  it,  but  such  usage  cannot  be  so  substl- 
totMl  for  the  i)ower  as  to  give  authority  not 
i-oiJerred  by  the  instrument  Itself.  That 
Tonld  be  to  c(wtradlct  or  vary  the  terms  of 
a  written  Instrnment  (Reese  v.  Medlock,  su- 
pra), not  to  explain  its  meaning  by  the  light 
of  known  usnge. 

5.  There  Is  no  allegation  in  appellant's  an- 
swer "that,  before  the  execution  of  the  deed 
to  him,  Xannie  MoiTis  had  enlarged  the  au- 
tbority  and  powers  conferred  In  the  powers 
of  attorney  so  as  to  fully  authorize  the  sale 
and  conveyance  of.  said  land  under  the  terms 
and  conditions  by  which  the  same  was  con- 
^e^ed  and  sold."  There  being  no  such  alle- 
?ation,  the  court  did  not  err  in  refusing  to 
admit  the  evidence  of  such  enlargement,  as 
is  complained  of  in  appdlant's  fifth  assign- 
ment 

6.  A  party  dealing  with  an  agent  is  bound, 
at  his  peril,  to  ascertain  the  extent  of  the 
agent's  powers.  Story,  Ag.  §§  210,  211.  el 
wq.  The  appellant  was  charged  with  knowl 
f^fe  that  the  sale  to  him  was  unauthorized 
and  therefore  void.  Knowing  this  when  he 
paid  the  money  to  Mr.  Eckford,  he  has  no 
right  to  look  to  the  appellee,  who  never  re- 
'■eived  a  dollar  of  It  or  in  any  way  ratified 
!he  sale,  for  its  repayment  on  the  cancella- 
tion of  the  void  deed.  Or,  in  the  language  of 
appellee's  connsel,  "where  an  agent,  in  at- 
tempting to  sell  land  for  his  principal,  ex- 
<xeda  his  authority,  there  is  no  sale,  and, 
the  di-ed  being  void,  the  principal  Is  not 
N>nnd  to  the  would-be  purchaser  for  any 
money  he  might  have  paid,  unless  It  came 
iato  the  possession  of  the  principal,"  or  he 
rwelred  the  benefit  of  it.  1  Devi.  Deeds,  pp. 
■*JT,  ,348  and  note;  Hampton  v.  Moorbead 
'Iowa)  17  X.  W.  202;  Xone  of  the  authorities 
citHl  by  appellant's  counsel  supi>ort  his 
proposition  under  his  sixth  assignment  of 
error. 

"■  The  court  did  not  err  in  sustaining  the 
'Sfvptlons  to  appellant's  plea  of  res  adjudi- 
'•atii.  While  the  parties  were  the  some  to 
tlie  lodgment  pleaded  In  bar  as  they  are  In 
tbw-cage,  the  subject-matter  of  the  suits  is 
ilifferent.  as  wril  as  the  terms  of  sale. 

8.  If  the  deed  were  void  by  reason  of  the 
agent's  going  beyond  the  scope  of  his  au- 
thority, it  would  be  Immaterial  whether  or 
lot  the  price  stated  In  it  was  the  full  value 
"{ tlm  land.  Therefore  the  evidence  oflTered 
by  appellant  to  show  that  it  was  worth  no 


more  than  the  price  so  stated  was  properly 
excluded. 

9.  All  questions  presented  by  the  remain- 
ing assignments  of  error  are  involved  in  those 
already  considered,  and  have  been  determin- 
ed adversely  to  appellant. 

The  Judgment  is  affirmed. 


TEXAS  &  N.  O.  n.  CO.  V.  MORTEXSEN.i. 

(Court  of  Civil  Appeals  of  Texas.    Xov.  '20, 

lliOl.) 

MASTER  AND  SERVANT— NEGLIGENT  INJURY 
TO  SERVANT  —  RAILROADS  —  COLLISIO.V— IN- 
STRUCTIONS —  SUBMISSION  OF  ISSUES  —  EVI- 
DENCE —  ADMISSIBILITY  —  SUFFICIENCY  — 
APPEAL— HARMLESS   ERROR. 

1.  The  issues  made  by  the  pleadings  and  the 
evidence  in  a  jury  case  should  be  defined  in  the 
instructions,  and  the  jury  shoidd  not  be  referred 
to  the  petition  to  determine  the  issues. 

2.  Where  the  evidence  in  an  action  for  per- 
sonal injuries  by  a  servant  clearly  shows  the 
negli^rent  acts  of  the  defendant  which  are  in  is- 
sue, it  ia  harmless  error  to  refer  the  juiT  to 
the  petition  to  determine  what  acts  are  in  issue, 
instead  of  reciting  such  issues  in  the  instruc- 
tions. 

3.  Where  the  court,  in  presenting  the  defense 
in  the  instructions  in  an  action  by  a  servant  for 
personal  injuries,  cicnrli-  defines  the  issues,  it 
IS  harmless  error  to  refer  the  jury  in  aimtlier 
part  of  the  instructions  to  the  petition,  to  de- 
termine what  negligent  acts  of  defendant  are 
in  issue, 

4.  where  instructions  requested  by  defendant 
referred  the  jury  to  plaintiff's  petition  for  a 
determination  of  the  issues,  defendant  cannot 
complain  on  appeal  of  a  similar  error  in  the 
instructions  given  by  the  court. 

5.  The  defendant  railroad  company,  in  an  ac- 
tion by  an  engineer  of  the  second  section  of  a 
train  for  injuries  received  in  a  coilision  witli  the 
first  section  at  a  certain  station,  introduced  a 

.rule  requiring  freight  trains  to  approach  and 
pa.<!8  all  stations  carefully,  with  train  under  full 
control,  expectinff  to  find  the  main  track  occu- 
pied by  trains  doing  work,  and  to  look  out  for 
switch  engines  inside  the  yard  limits.  The  evi- 
dence showed  tliat  the  engineer,  who  had  left 
a  station  21  miles  east  of  the  station  where  the 
accident  occurred,  45  miuutes  behind  the  first 
section,  had  the  right  of  way  through  the  lat- 
ter station,  and  that  he  was  running  carefully 
and  had  his  train  under  full  control.  Held,  that 
the  evidence  warranted  the  instruction  tliat  if 
the  plaintiff  violated  a  rule  of  the  defendant, 
and  his  injuries  were  the  result  thereof,  he 
would  not  lie  debarred  from  recovery,  if,  under 
the  circumstances,  a  reasonably  prudent  porson 
would  have  done  as  he  did. 

6.  It  is  not  error  to  refuse  defendant's  instruc- 
tion which  undertakes  to  set  out  the  acts  of 
negligence  for  which  it  would  be  liiible.  and 
provides  that  negligence  in  the  failure  to  tiag 
or  signal  the  approaching  train,  and  in  failing 
to  display  signal  lights  on  the  front  train,  slunild 
i>e  submitted  to  the  jury,  but  which  requii-es 
judgment  for  defendant  unless  all  the  eiiuinei^ 
atcrt  acts  of  negligence  are  found  in  i'avor  of  the 
plaintiff,  as  n  finding  in  his  favor  as  to  either 
of  the  two  acts  of  negligence  submitted  to  the 
jury  is  suliicient  to  authorize  a  recovery. 

7.  Where  re<iuested  instructions  are  fully  cov- 
ered in  the  main  charge,  a  refusal  thereof  ia 
not  eiToneous. 

8.  Where  defendant  alleges  that  plaintiff  was 
negligent  in  entering  the  yard  without  giving 
an.v  signals  or  controlling  or  attempting  to  c-ou- 
trol  his  engine,  although  he  knew  of  a  custom 

'  Rehearing    denied    January 
error  denied  by  supreme  court. 
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for  traioB  to  atop  to  take  water,  and  the  erl- 
dence  shows  that  plaintiff's  orders  gave  him  a 
free  tracic  and  that  no  signals  were  displayed 
by  the  front  train,  it  is  not  error  to  refuse  to 
Instruct  that,  from  the  undisputed  evidence,  it 
was  cu!itomary  for  trains  to  ^op  at  the  station 
where  the  accident  occurred  for  the  purpose  of 
taking  water,  and  that  if  plaintiff  knew  and  dis- 
regarded such  custom,  and  in  so  doing  failed  to 
exercise  ordinary  care,  he  could  not  recover,  as 
such  instruction  is  on  the  weight  of  the  evidence. 
9.  It  was  not  error  to  allow  plaintiff  to  testi- 
fy thnt  he  had  bis  train  under  control. 

10.  AdmiRsion  of  the  testimony  of  the  plaintiff 
to  explain  the  meaning  of  the  phrase  having 
bis  train  under  control,"  as  used  in  a  rule  of 
the  company,  was  not  erroneous,  as  the  mean- 
ing thereof  might  not  be  understood  by  the  jury. 

11.  Evidence  of  other  engineers  running  over 
defendant's  road  as  to  where  they  shut  off 
steam,  applied  the  air,  and  slowed  up  on  ap- 
proaching the  station  where  the  accident  occur- 
red, is  inadmissible  to  show  where  plaintiff 
should  have  commenced  to  slow  up,  as  such  fact 
should  be  established  by  evidence  of  the  weight 
of  the  engine,  number  of  cars,  grade,  speed,  and 
other  facta. 

12.  The  caboose  of  the  first  section,  with  which 

Slaintiff's  train  collided,  was  standing  In  total 
arkness  on  the  main  track,  over  1,000  feet 
from  the  station,  at  a  place  where  plahitiff  did 
not  expect  it  to  be.  Plaintiff  was  keeping  a 
proper  lookout.  The  plaintiff's  orders  gave  Elm 
a  clear  track,  and  the  train  with  which  he  col- 
lided was  nearly  an  hour  ahead  of  him,  at  a 
station  21  miles  distant,  and  no  signal  lights 
were  displayed.  Plaintiff  had  his  train  under 
control.  Held  sufScient  to  sustain  a  judgment 
for  plaintiff. 

Appeal  from  district  conrt  Harris  county; 

etas.  E.  Ashe,  Judge. 

Action  by  Chris.  Mortensen  against  the 
Texas  &  New  Orleans  Railroad  Company 
for  personal  Injuries  received  by  plaintiff 
while  an  engineer  In  the  employ  of  defend- 
ant From  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

Baker,  Botts,  Baker  &  Lovett,  and  A.  L. 
Jackson,  for  appellant.  Fisher,  Sears  &  Sher- 
wood, and  J.  R.  Norton,  for  appellee. 

GARRETT,  C.  J.  This  action  was  brought 
In  the  district  court  of  Harris  county  by 
Chris.  Mortensen,  as  plaintiff,  against  the 
Texas  &  New  Orleans  Railroad  Company,  as 
defendant,  to  recover  damages  for  personal 
Injuries  received  by  the  plaintiff  lu  the  col- 
lision of  a  freight  train  drawn  by  a  loco- 
motive operated  by  the  platntlft,  as  engineer, 
with  the  rear  end  of  another  freight  train 
on  defendant's  track  at  Sour  Lake  station. 
The  petition  alleged  that  the  collision  and 
Injuries  were  the  result  of  the  negligence 
of  the  defendant,  In  the  faihire  of  Its  em- 
ployes In  charge  of  the  train  In  front  to  com- 
ply with  certain  rules  of  the  defendant  adopt- 
ed for  the  operation  of  Its  trains.  These 
rules  were  set  out  in  the  petition,  and  it  was 
alleged  that  the  violation  of  each  of  them 
caused  or  contributed  towards  the  Injuries 
of  plaintiff.  After  general  demurrer  and  gen- 
eral denial,  contributory  negligence  was  spe- 
cially pleaded  by  the  defendant  and  that 
(1)  plaintiff  fell  asleep,  or  through  other  In- 
attention failed  to  keep  a  lookout  for  signal 
or  other  lights;   (^  by  the  exercise  of  ordi- 


nary care,  he  should  have  known  tliat  signals 
were  displayed  at  Sour  Lake  station  to  slow 
up  and  stop  his  train,  and  that  be  disregard- 
ed such  signals;  (3)  be  disregarded  rule  32S, 
which  was  set  out  requiring  freight  trains 
to  approach  and  pass  all  stations  carefully 
and  under  full  control,  expecting  to  And  the 
main  track  Inside  of  the  yard-limit  bounds 
occupied  by  trains  doing  work;  and  (4)  he 
permitted  his  locomotive  to  enter  the  yard  at 
Sour  Lake  without  giving  any  signals,  and 
without  controlling  or  attempting  to  control 
the  locomotive,  although  it  had  been  cus- 
tomary for  such  trains  to  stop  at  the  station 
for  water,  and  plaintiff  knew  or  ought  to 
have  known  of  such  custom.  There  was  a 
trial  by  Jury,  which  resulted  In  a  verdict 
and  Judgment  in  favor  of  the  plaintiff  for 
$8,500. 

The  injuries  complained  of  In  the  petition 
were  received,  as  alleged,  on  December  10, 
1880,  about  3  o'clock  a.  m..  In  a  collision  be- 
tween two  freight  trains  on  the  defendant's 
railroad  at  Sour  Lake  station,  and  the  plain- 
tiff sustained  damages  to  the  amount  for 
which  he  recovered  Judgment  The  colliding 
trains  were  sections  1  and  2  of  No.  246,  and 
both  were  running  east  from  Houston.  Plain- 
tiff was  In  the  employment  of  the  defendant 
as  a  locomotive  engineer,  and  was  In  charge 
of  and  operating  the  engine  drawing  section 
2.  Section  1  left  Houston  about  7  o'clock 
p.  m.  DecembK'  9tb,  and  section  2  left  an 
hour  later.  There  was  no  train  between 
them.  At  Liberty,  a  station  21  miles  west  of 
Sour  Lake,  section  2  came  In  sight  of  section 
1,  but  waited  there  until  a  helper  mglne 
pushed  section  1  over  a  grade  called  "Ames' 
Hill,"  about  16  miles  west  from  Sour  Lake, 
and  returned  to  Liberty  to  help  plaintiff's 
train  over,  which  put  section  1  from  45  to 
65  minutes  ahead  of  section  2.  At  Sour  Lake 
station  was  a  water  tank  about  125  feet  west 
of  the  depot  building,  and  a  cattle  guard 
a  little  over  1,000  feet  west  of  the  water 
tank.  There  were  sidings  extending  both 
east  and  west  from  the  station.  The  track 
Is  straight  west  of  Sour  Lake  for  several 
miles.  Plaintiff's  orders  gave  him  the  right 
of  way  into  Sour  Lake  station,  and  a  free 
track  to  the  station  and  for  three-fourths  of 
a  mile  beyond.  He  testified:  "I  kept  a 
proper  lookout  all  the  time  prior  to  the  colli- 
sion, and  on  the  engine  with  me  was  the 
fireman  of  my  locomotive,  and  also  the  head 
brakeman  of  our  train,  who  was  also  on  the 
engine.  There  was  a  curve  about  two  and 
a  half  miles  east  of  Devers,  and  when  I 
turned  the  curve  at  Devers  there  was  still 
no  train  In  sight  ahead  of  me.  When  I  got 
to  the  mile  board  west  of  Sour  Lake  station 
I  put  my  head  out  of  the  window  to  look 
for  the  station,  and  I  told  the  fireman  that 
I  was  going  to  stop  at  the  station  to  get 
water.  I  had  a  heavy  train,  and  I  saw  the 
red  station  light  The  station  light  is  a  re- 
versible light,  and  always  shows  red  until 
reversed.    There  were  no  other  lights  display 
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ed  at  tbe  station,  or  indicating  the  presence 
of  a  train  near  the  station,  and  If  there  had 
been  I  could  have  seen  them.  Just  about 
that  time  tbe  fireman  was  about  to  put  In 
mwe  coal  Into  the  fire  box  of  our  engine. 
He  was  a  green  hand,  and  he  was  unneces- 
sarily using  a  great  deal  of  coal.  I  turned 
around  toward  him  and  sought  to  attract  his 
attention  by  motioning  my  hand  In  order  to 
check  him  from  putting  in  more  coal.  I  was 
thus  occupied  for  some  five  or  six  seconds, 
and  then  turned  and  put  my  hand  on  the 
throttle  to  shut  off  steam,  when  my  engine 
struck  the  caboose  or  hindmost  car  of  sec- 
tion Xo.  1."  Section  1  was  standing  still  on 
the  main  track,  with  Its  caboose  Just  west 
of  the  cattle  guard.  Determining  the  conflict 
In  the  evidence  by  giving  proper  effect  to  the 
verdict  of  the  Jury,  we  find  that  plaintiff 
bad  his  train  under  control,  and  was  using 
due  care  in  approaching  the  station,  and  that 
the  collision  occurred  without  fault  or  neg- 
ligence on  his  part,  but  was  the  result  of  the 
negligence  of  the  defendant's  employes  in 
charge  of  section  1,  In  falling  to  give  the 
signals  and  setting  the  lights  on  the  rear 
end  of  tbe  caboose  as  required  by  the  rules 
of  the  company.  The  following  are  the  rules 
of  tbe  company  the  disobedience  of  which 
by  Its  employes  was  alleged  in  the  petition 
to  hare  been  negligence  on  the  part  of  the 
defendant,  from  which  plaintUTs  injuries  re- 
sulted. They  wctc  put  In  evidence  by  the 
plaintiff. 

"<97)  When  a  freight  train  Is  detained  at 
any  of  Its  usual  stops  more  than  three  min- 
utes, where  the  rear  of  the  train  can  be  plain- 
ly seen  from  a  train  moving  in  the  same 
direction  at  a  distance  of  at  least  fifteen 
telegraph  poles,  the  flagman  must  go  back 
with  danger  signals  not  less  than  one  pole, 
and  as  much  further  as  may  be  necessary 
to  protect  bis  train;  but  If  the  rear  of  bis 
train  cannot  be  plainly  seen  at  a  distance 
of  at  least  flfteen  telegraph  poles,  or  If  It 
stops  at  any  point  that  is  not  Its  usual  stop- 
ping place,  the  flagman  must  go  back  far 
enough  to  be  seen  from  a  train  moving  In 
the  same  direction  when  It  is  at  least  flfteen 
telegraph  poles  from  the  rear  of  bis  own 
train,  and  If  his  train  should  be  detained  un- 
til within  ten  minutes  of  the  time  of  a  pas- 
senger train  moving  in  the  same  direction  be 
mast  be  governed  by  rule  99." 

"(34)  Each  train  running  after  sunset,  or 
when  obscured  by  fog  or  ether  cause,  must 
display  the  headlight  In  front,  and  two  or 
more  red  lights  in  the  rear.  Yard  engines 
must  display  two  green  lights,  instead  of  red, 
except  when  provided  with  a  headlight  on 
both  front  and  rear." 

"(23)  Conductors,  englnemen,  fiagm«D, 
brakemen,  station  agents,  telegraph  opera- 
tors, switchmen,  switch  tenders,  track  fore- 
men, road  and  bridge  watchmen,  and  all  oth- 
er employes  whose  duties  may  require  them 
to  give  signals,  must  provide  themselves  with 
tbe  propor  appliances,  and  keep  them  In  good 


order,  and  always  ready  for  immediate  use. 

"(24)  Flags  of  the  proper  color  must  be 
used  by  day,  and  lamps  of  the  proper  color 
by  night,  or  whenever,  from  fog  or  other 
cause,  the  day  signals  cannot  be  clearly 
seen." 

"(27)  White  signifies  safety,  and  Is  a  signal 
to  go  on." 

"(78)  All  signals  must  be  used  strictly  In 
accordance  with  the  rules,  and  trainmen  and 
englnemen  must  keep  a  constant  lookout  for 
signals." 

The  defendant  put  In  evidence,  among  oth- 
er rules,  the  following: 

"(32)  A  flag  or  lamp  swung  across  the 
track,  a  bat  or  any  object  waived  violently 
by  any  person  on  the  track,  signifies  danger, 
and  is  a  signal  to  stop." 

"(59)  A  lamp  swung  across  tbe  track  is  a 
signal  to  stop." 

"(328)  Freight  trains  and  work  extras  must 
approach  and  pass  ail  stations  carefully,  with 
train  under  full  control,  expecting  to  find 
main  track  inside  of  yard-limit  boards  occu- 
pied by  trains  doing  work.  Irregular  trains 
and  regular  trains  not  on  time  will  run  care- 
fully, and  look  out  for  switch  engines  Inside 
of  yard-limit  post." 

In  submitting  tbe  case  to  tlie  Jury  the 
court  did  not.  In  bis  charge,  set  out  for  them 
the  acts  of  negligence  pleaded,  but  instruct- 
ed them  that  if  the  Injuries  wexe  caused  as 
the  proximate  result  of  any  or  either  of  tbe 
acts  alleged  by  the  plaintiff  on  tbe  part  of 
the  defendant's  servants  or  agents,  and  such 
acts  constituted  negligence,  to  find  for  the 
plaintiff.  The  court  should  have  defined  for 
tbe  Jury  the  Issues  made  by  the  pleading  and 
the  evidence,  and  not  referred  them  to  the 
petition;  but  we  do  not  think  any  Injury 
resulted  to  the  defendant  from  the  omission 
to  do  so  In  this  case,  because  the  Issues  were 
clearly  made  by  the  pleadings  and  the  evi- 
dence as  a  violation  of  the  rales  of  tbe  de- 
fendant by  its  employes  in  charge  of  train 
section  1,  In  failing  to  have  out  red  lights  on 
the  rear  end  of  the  train,  and  in  the  failure 
of  tbe  rear  brakeman  to  go  back  a  tele- 
graph pole  and  make  the  proper  signal  with 
a  lantern,  and  the  Jury  could  not  have  been 
misled  by  the  omission.  Besides,  In  several 
of  the  instructions  requested  by  the  defend- 
ant reference  was  made  to  the  allegations  of 
the  petition  for  the  partlcn'ars  of  negligence. 
The  court,  also,  in  his  charge  to  the  Jury,  In 
presenting  the  defense,  very  clearly  defined 
tbe  Issues;  so  no  injuiy  could  have  resulted 
to  defendant,— certainly  none  of  which  it  is 
In  a  position  to  complain.  There  is  no  evi- 
dence that  the  plaintiff  was  misled  by  tbe 
use  of  a  white  light,  but,  as  above  stated, 
the  issues  of  negligence  were  otherwise  clear- 
ly defined,  and  the  defendant  asked  special 
instructions  embodying  the  error  complain- 
ed of. 

The  second  assignment  of  error  Is  based 
upon  the  seventh  paragraph  of  the  court's 
main  charge,  which  instructed  the  Jury  that 
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U  the  plaintiff  violated  a  rule  of  the  defend- 
axLt,  and  his  Injuries  were  the  result  of  such 
violation,  he  would  not  be  debarred  from 
recovering  on  account  thereof  If  the  jury 
should  believe,  under  all  the  circumstances, 
a  reasonably  prudent  person  would  have 
done  as  plaintiff  did.  As  admitted  by  coun- 
sel in  their  brief,  the  doctrine  of  this  charge^ 
in  the  abstract,  is  correct,  according  to  the 
decision  of  tlie  supreme  court  in  Railroad  Co. 
V.  Adams,  58  S.  W.  832;  but  it  Is  contended 
that  there  is  no  evidence  to  warrant  the  find- 
ing that  a  reasonably  prudent  person  would 
have  violated  the  rules  of  defendant  alleged 
in  its  answer.  We  deem  it  unnecessary  to 
set  out  the  evidence  here,  but  there  was  evi- 
dence to  the  effect  that  ttie  plaintiff  had  the 
right  of  way  and  a  free  track  to  the  end  of 
the  switch,  three-quarters  of  a  mile  east  of 
the  station; .  that  he  left  Liberty,  21  miles 
west,  at  least  45  minutes  behind  section  1; 
that  It  was  his  purpose  to  stop  for  water  at 
the  tank  west  of  the  station;  that  his  train 
was  under  full  control;  and  that  there  were 
no  signal  lights  across  the  track,  or  upon  the 
caboose  of  the  train.  Intending  to  stop,  it 
was  not  necessary  for  him  to  sound  the  whis- 
tle. He  was  running  carefully,  and  imder 
bis  orders  It  was  not  necessary  for  blm  to 
be  on  the  lookout  for  a  switch  engine  Inside 
the  yard-limit  boards,  as  specified  In  the  rule. 
From  what  has  already  been  said,  it  will  be 
seen  that  the  third  assignment  cannot  be 
sustained. 

The  fourth  assignment  of  error  complains 
of  the  refusal  of  the  court  to  give  the  de- 
fendant's special  charge  No.  2,  which  under- 
took to  set  out  the  special  acts  of  negligence 
for  which  the  defendant  would  be  liable.  It 
Is  contended  that  this  should  have  been  giv- 
en, because  as  to  some  of  the  acts  charged 
In  the  petition  there  was  no  evidence.  Two 
acts  of  negligence  were  to  be  submitted  to 
the  Jury  by  this  instruction,  to  wit,  the  fail- 
ure to  fiag  or  signal  the  approaching  train, 
and  the  failure  to  have  signal  lights  display- 
ed on  the  caboose  of  the  train  In  front.  If 
the  Injuries  resulted  from  either  of  these  acts 
of  negligence,  the  defendant  would  have  been 
liable;  yet  the  court  was  requested  to  Instruct 
the  jury  that;  unless  they  should  find  from 
the  evidence  the  existence  of  each  and  all 
of  the  allegations  enumerated,  they  would  re- 
turn a  verdict  in  favor  of  the  defendant. 
The  requested  instruction  was  erroneous,  and 
should  not  have  beeu  given.  The  instmc* 
tlons  requested  as  shown  by  the  fifth  and 
sixth  assignments  of  error  were  fully  covered 
in  the  main  charge  of  the  court,  and  it  was 
unnecessary,  if  It  would  not  have  been  im- 
proper, to  repeat  the  matters  embraced  there- 
in. 

We  think  there  was  no  error  in  refusing 
the  special  instruction  copied  in  the  seventh 
assignment  of  error.  It  Informs  the  jury 
that  It  appeared  from  the  imdisputed  evi- 
dence that  it  was  customary  for  trains  to 
stop  at  Sour  Lake  tor  the  purpose  of  taking 


wata,  and  Instructed  them.  If  t}iey  believed 
from  the  evidence  that  the  plaintiff  knew 
of  such  custom,  and  Ignored  or  disregarded 
the  same,  and  in  so  doing  failed  to  exer- 
cise ordinary  care,  and  thereby  contributed 
to  his  own  Injury,  to  return  a  verdict  in  fa- 
vor of  the  defendant.  This  Instruction  is 
upon  the  weight  of  the  evidence.  The  alle- 
gation of  negligence  on  the  part  of  the  plain- 
tiff contained  in  the  answer  was  that  of 
entering  the  yard  without  giving  any  signals 
or  controlling  or  attempting  to  control  his 
engine,  although  he  knew  or  might  have 
Imown  of  a  custom  for  trains  to  stop  at  the 
tank  to  take  water.  PlalntlfTs  orders  gave 
him  a  free  track,  and  the  testimony  tended  to 
show  that  no  signals  were  displayed  or  given 
by  the  train  in  front;  and  to  have  given  the 
requested  instruction  would  not  have  been  iu 
response  to  the  pleading,  but  would  have  sin- 
gled out  one  fact  among  several  upon  the 
Issue  of  negligence  or  not  on  the  part  of 
;  plaintiff  In  approaching  the  station. 
I  There  was  no  error  in  allowing  the  plaia- 
.  tiff  to  testify  that  he  bad  his  train  under 
control,  and  to  explain  the  meaning  of  "hav- 
ing the  train  under  control"  The  rule  was 
:  necessarily  terse  and  technical,  and,  while 
I  It  would  be  fully  understood  by  railroad  men 
operating  a  train,  a  jury  would  not,  perhaps, 
have  a  clear  idea  of  what  was  meant.  Plain- 
tiff was  sbovm  to  be  competent  to  testify  as 
to  the  meaning  of  the  expression.  No  In- 
jury, In  any  event,  could  have  resulted  from 
the  admlsslcm  of  the  evidence. 

The  proffered  testimony  of  Field  and 
French,  engineers  running  locomotives  over 
defendant's  road,  as  to  where  they  usually 
shut  off  steam,  applied  the  air,  and  slowed 
up  on  approaching  Sour  Lake  from  the  west, 
was  properly  excluded.  If  the  defendant 
desired  to  show  where  the  plaintiff  should 
have  commenced  to  slow  up,  it  would  have 
been  proper  to  do  so  by  showing  a  number 
of  facts,  such  as  the  weight  of  the  engine, 
the  number  of  cars  in.  the  train,  the  grade, 
the  speed  of  the  train,  and  other  facts, — cei^ 
talnly  not  by  showing  where  these  two  wit- 
nesses generally  commenced. 

The  tenth  assignment  of  error  Is  addressed 
to  the  facts  of  the  case  If  the  plaintiff's 
testimony  is  true,— and  it  Is  so  established  by 
the  verdict,— the  caboose  of  the  stationary 
train  was  standing  in  total  darkness  on  the 
main  track,  over  1,000  feet  from  the  station, 
at  a  place  where  he  had  no  reason  to  expect 
It  to  be.  He  was  keeping  a  proper  lookout, 
consistent  with  the  duties  he  owed  to  the 
operation  of  the  engine;  and  In  absence  of 
the  lights  and  signals  which  he  bad  the  right 
to  expect,  under  the  rules,  be  was  not  negli- 
gent In  assuming  that  the  track  was  clear, 
as  shown  by  his  orders.  The  fact  that  trains 
were  In  th«  habit  of  stopping  at  that  station 
to  take  water,  and  that  plaintiff  knew  <a 
such  custom,  was  only  one  fact  out  of  a  num- 
ber of  others  bearing  upon  the  question  ot 
negligence,  and  U  overborne  by  the  facts 
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that  tile  plaintiff's  orders  gave  him  a  clear 
track,  that  section  1  was  nearly  an  hour 
ahead  of  him,  that  no  lights  were  displayed, 
tnd  that  be  had  his  train  under  control,  and 
that  the  caboose  which  he  ran  Into  was  over 
1,000  feet,  or  about  45  car  lengths,  from  the 
water  tank. 

As  already  stated,  we  find  that  the  verdict 
of  the  jury  is  fully  supported  by  the  evi- 
dence, and,  finding  no  error  for  which  the 
Judgment  should  be  reversed,  it  will  be  af- 
firmed.   Affirmed. 


COLONIAL  ft  n.  S.  HORIH}.  CO.,  Limited, 

et  al.,  T.  THBTFORD  et  al.' 

(Court  of  Civil  Appeals  of  Texas.    Nov.  2, 

1901.) 

COMMimiTT    PROPBHTY— DBBD    BY    HXTSBAMD 
— SURVIVORSHIP— HSIRS—ESTOPPBL. 

A  husband   conveyed  a  homestead,   which 
was  community  property,  by  a  warranty  deed 

gurportlng  to  be  by  ooth  husband  and  wife,  but 
I  wkich  in  fact  the  wife  did  not  Join.  After 
the  husband's  death,  the  wife,  after  instituting 
an  action  to  set  aside  the  conveyance,  died,  leav- 
ing  only  adult  children,— the  daughters  being 
married. — and  the  suit  was  revived  by  the  chil- 
dren, field,  that  the  deed  was  only  void  as  to 
the  wife,  and  did  not  operate  by  way  of  estop- 
pel against  his  heirs  until  the  homeRtead  ceased, 
which  was  on  the  wife's  denth,  when  her  undi- 
vided interest  vested  eo  instante  in  the  heirs; 
and  the  husband's  deed  could  not  estop  them 
from  as5ierting  title  to  their  mother's  interest,  in 
the  absence  of  evidence  that  they  had  received 
from  their  father's  estate  sufficient  property  to 
render  them  liable  on  his  warranty. 

Appeal  from  district  court,  Denton  county; 
D.  E.  Barrett.  Judjre. 

Action  by  Sarah  A.  Thetford  against  the 
Colonial  &  United  States  Mortgage  Company, 
Limited,  and  othersi  On  the  death  of  plain- 
tiff, the  action  was  revived  in  the  name  of 
John  Tbetford  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed 
In  part,  and  judgment  rendered. 

The  following  is  the  statement  by  appel- 
lants, adopted  by  the  court: 

"(1)  Action  by  Sarah  A.  Thetford,  widow 
of  J.  B.  Thetford,  to  set  aside  a  deed  by  J. 
B.  Thetford  and  wife  to  Brools:  Beall,  and  a 
deed  of  trust  by  Brook  Beall  to  David 
Houghton,  trustee  for  the  Colonial  &  United 
States  Mortgage  Company,  Limited.  On  the 
death  of  the  plaintiff,  John  Thetford  and 
others  were  substituted.  There  was  a  decree 
for  the  plaintiffs,  and  David  Houghton  and 
the  mortgage  company  appealed.  The  deci- 
sion on  a  former  appeal  is  reported  In  61  S. 
W.  203.  (2)  On  December  27,  18S8,  J.  B. 
Thetford  conveyed  eighty  acres  to  Brook 
Beall.  The  deed  purported  to  have  been  sign- 
ed and  acknowledged  in  due  form  by  Sarah 
A.  Thetford.  On  January  17,  1880,  Brook 
Beall  and  wife  executed  the  deed  of  trust 
to  aecture  $600  loaned  to  him  by  the  mortgage 
company.  On  May  29,  1SS9,  Brook  Beall  and 
wife  reconveyed  to  Thetford.  Thetford  paid 
the  Interest  due  on  November  1st  in  1888,  ia 
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I  ISOOi  and  in  1881.  He  died  in  August,  1882. 
Mrs.  Thetford  paid  the  interest  due  Novem- 
ber 1, 1882.  In  August,  1883,  She  commenced 
this  suit.  The  land  had  been  patented  to  J. 
B.  Thetford.  It  was  community  property, 
and  the  homestead  of  the  Thetforda.  The 
petition  alleges  that  Mrs.  Thetford  did  not 
sign  or  acknowledge  the  deed  to  Brook  Beall 
and  that  the  mortgage  company  had  notice 
that  Brook  Beall  had  no  title,  and  that  the 
land  was  the  homestead  of  the  Thetfords. 
The  mortgage,  company  answered  by  general 
denial,  and  by  plea  that  it  lent  the  money 
and  took  the  deed  of  trust  In  good  faith  and 
without  notice.  It  also  filed  a  cross  bill  for 
foreclosure  of  the  deed  of  trust  Mrs.  Thet- 
ford died  In  1896,  leaving  four  adult  children, 
—two  sons  and  two  daughters,— both  of 
whom  were  married.  The  suit  was  revived 
In  their  names.  (3)  The  charge  of  the  court 
submitted  but  one  question  to  the  jury,— 
whether  the  deed  to  Brook  Beall  was  a  for- 
gery, so  far  as  Sarah  A.  Thetford  was  con- 
cerned. Adopting  a  form  given  them  by  the 
court,  the  jury  returned  the  following  ver- 
dict: 'We,  the  jury,  find  for  the  defendant 
the  Colonial  &  United  States  Mortgage  Com- 
pany, Limited,  against  the  defendant  Brook 
Beall  for  the  sum  of  $1,235.19,  but  we  find 
that  said  deed  Is  a  forgery  as  to  Sarah  A. 
Thetford.'  (4)  On  this  verdict  the  court  en- 
tered judgment  that  the  deed  to  Beall  and 
the  deed  of  trust  were  null  and  void,  that 
plaintiffs  be  quieted  in  their  title  and  posses- 
sion, and  that  the  mortgage  company  take 
nothing  on  its  cross  bill  as  against  the  plain- 
tiffs." 

Smith,  Sullivan  &  Lobdel  and  Holloway 
&  Holloway,  for  appellants.  Owsley  & 
Ragsdale,  for  appellees. 

STEPHENS,  3.  The  statement  in  the 
brief  of  appellants  of  the  nature  and  result 
of  the  suit  contains  nothing  superfluous  and 
leaves  nothing  to  be  added,  and  we  therefore 
adopt  it. 

The  first  complaint  is  that  the  evidence 
was  not  sufflclent  to  warrant  the  verdict 
finding  the  deed  from  J.  B.  Thetford  and 
wife  to  Brook  Beall  to  be  a  forgery  as  to 
the  wife.  This  deed  purported  to  be  duly 
executed  by  Thetford  and  wife  in  Decem- 
ber, 188S,  and  was  placed  on  record  in  Jan- 
uary, 18S9.  Mrs.  Thetford,  testifying  by 
deposition,  positively  denied  the  execution  of 
the  deed,  so  far  as  she  was  concerned;  but 
the  officer  before  whom  the  acknowledgment 
appears  to  have  been  taken,  and  who  had  no 
interest  In  the  matter,  testified  by  deposi- 
tion quite  as  positively  to  the  contrary,  stat- 
ing from  memory  the  circumstances  attend- 
ing the  execution  of  the  deed,  and  showing 
a  full  compliance  with  the  statute  provid- 
ing for  the  execution  of  deeds  by  married 
women.  Numerous  cases  have  been  cited 
from  other  states  and  from  the  supreme 
court  of  the  United  States  to  8usta^7|)^ 
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proposition  tbat  the  testimony  of  tbe  wife, 
alone,  denying  the  execution  of  her  deed,  is 
not  sufficient"  to  overcome  the  certificate  of 
tbe  officer  showing  Its  execution  in  due 
form.  As  said  in  1  Cycl.  Law  &  Proc.  p. 
626,  "It  is  very  generally  held  that  the  tes- 
timony of  the  grantor,  unsupported  and  im- 
corroborated,  is  not  sufficient  to  overcome  a 
certificate  regular  on  Its  face,  especially 
where  the  certificate  is  supported  by  the  tes- 
timony of  the  officer  who  took  the  acknowl- 
edgment, or  by  other  competent  evidence," 
in  support  of  which  numerous  cases  are 
there  cited.  A.  distinction,  however,  has 
been  taken  between  the  effect  of  a  certificate 
of  acknowledgment  made  where  the  wife 
appears  before  the  officer,  and  one  made 
where  she  does  not  Wheelock  v.  Cavitt,  91 
Tex.  679,  45  S.  W.  796,  66  Am.  St  Rep.  920. 
The  rule  above  Invoked  would  seem,  there- 
fore, to  be  inapplicable  to  this  case,  as  the 
wife  denied  appearing  before  the  officer. 

Not  finding  it  necessary  to  pass  upon  tbe 
sufficiency  of  tbe  evidence,  we  proceed  to 
consider  the  second  assignment  of  error, 
reading:  "The  court  erred  in  rendering  Judg- 
ment upon  tbe  verdict;  the  said  verdict 
being  insufficient  to  support  the  verdict  in 
this:  the  fact  that  Sarah  A.  Thetford  did 
not  Join  in  the  execution  of  the  deed  does 
not  render  the  same  void  as  to  the  plaintiffs, 
nor  as  to  these  defendants;  it  appearing 
that  the  land  was  community  property,  that 
both  husband  and  wife  bad  died,  and  that 
no  constituent  member  of  the  family  re- 
mained." The  following  authorities  cited  by 
appellants  seem  to  sustain  this  assignment: 
Marler  v.  Handy,  88  Tex.  421,  31  S.  W.  636; 
Irion  V.  Mills,  41  Tex.  310;  Shields  v.  Ault- 
man,  Miller  &  Co.  (Tex.  Civ.  App.)  50  S. 
W.  219.  The  appellees  have  not  favored  us 
with  a  brief,  but  they  doubtless  rely  upon 
tbe  opinion  of  our  supreme  court  in  StalUngs 
T.  Hullum,  89  Tex.  431,  35  8.  W.  2,  reversing 
the  decision  of  this  court  (33  S.  W.  1033). 
In  that  case,  however,  the  person  complain- 
ing of  the  Judgment  (the  wife)  still  retained 
the  homestead  rights,  which  it  was  held, 
both  by  this  court  and  tbe  supreme  court, 
could  not  be  affected  by  the  deed  of  the  hus- 
band alone;  but  tbe  Judgment  appealed  from 
was  reversed  because  it  was  held  by  the 
supreme  court  to  interfere  with  the  home- 
stead rights  of  the  wife,  contrary  to  the 
view  of  this  court  that  it  did  not  No  such 
question  is  Involved  in  this  appeal;  for,  as 
indicated  in  the  assignment  no  vestige  of 
homestead  right  survived.  The  object  of  the 
homestead  exemption  ceased  upon  the  death 
of  Mrs.  Thetford,  and  with  It  the  exemption 
itself.  The  case,  therefore,  seems  analogous 
to  Marler  v.  Handy,  and  that  line  of  cases, 
in  which  the  homestead  had  ceased  to  be, 
rather  than  to  Stalling^s  v.  Hullum,  in  which 
it  still  remained.  As  to  bow  the  case  would 
stand  if  the  deed  to  Brook  Beall  was  one 
made  merely  for  the  purpose,  In  connection 
with  the  deed  of  trust  subsequently  execut- 


ed, of  obtaining  a  loan  by  3.  B.  Tbetf.  rd 
on  the  homestead,  of  which  there  was  some 
evidence,  we  need  not  consider,  since  no  re- 
lief was  sought  upon  that  ground;  the  alle- 
gations of  the  petition  being  confined  to  the 
issue  of  forgery. 

Upon  the  ground  stated  in  tbe  second  as- 
signment of  error,  and  on  the  undisputed 
facts,  the  Judgment  is  reversed,  and  here 
rendered  for  appellants;  giving  to  the  mort- 
gage company  a  foreclosure  of  its  lien  to 
secure  the  sums  adjudged  against  Brook 
Beall,  as  to  whom  tbe  Judgment  remains  un- 
disturbed. 

On  Motion  tor  Behearing. 

(Jan.  11. 1902.) 

In  the  written  argument  submitted  by 
counsel  for  appellees  with  their  motion  for 
rehearing,  the  contention  is  earnestly,  if  not 
vehemently,  made  that  the  Judgment  of  this 
court  is  wrong,  because  J.  B.  Thetford  acted 
fraudulently  towards  his  wife  when  he  at- 
tempted to  convey  tbe  land  In  controversy 
to  Brook  Beall;  but  the  record  fails  to  show 
that  any  such  issue  was  distinctly  tendered 
by  tbe  pleadings  or  tried  in  the  court  below. 
The  most  that  appellees  alleged  was  that 
Brook  Beall  procured  the  deed  in  question 
(forged,  as  it  was  alleged  and  found  by  the 
Jury  to  have  been,  so  far  as  Mrs.  Thetford 
was  concerned)  (o  be  recorded,  and  that  he 
used  it  to  obtain  a  loan  on  the  land.  No- 
where in  the  pleadings  did  appellees  accuse 
their  father,  be  it  said  to  their  credit  of  any 
participation  in  the  alleged  forgery;  and  no 
such  issue.  If  raised  by  the  evidence,  was 
submitted  to  the  Jury.  Possibly  their  peti- 
tion might  admit  of  the  construction  that 
such  charge  was  Impliedly  made  against  J. 
B.  Thetford;  and  It  may  be,  if  forgery  there 
was,  as  found  by  the  Jury,  that  the  evi- 
dence tended  to .  implicate  him.  If,  there- 
fore, the  Issue  be  a  material  one,  and  it  was 
not  fully  developed  in  the  pleadings  and  evi- 
dence, it  would  perhaps  be  our  duty  to  re- 
mand the  cause.  Instead  of  here  rendering 
Judgment  against  the  appellees.  It  is  In- 
sisted, on  the  assumption  that  the  Issue  of 
Thetford's  fraud  was  involved,  that  the 
cases  cited  by  us  as  authority  for  tbe  Juds;- 
ment  we  have  rendered  are  only  applicable 
where  the  husband  acts  in  good  faith  to- 
wards the  wife,  and  quotations  from  opin- 
ions In  one  or  more  of  these  cases  are  cited 
to  sustain  this  view.  But  in  using  the  lan- 
guage quoted  the  court  had  under  considera- 
tion the  effect  upon  the  homestead  rights  of 
the  wife  of  the  husband's  manner  of  exer- 
cising his  superior  right  as  the  head  ot  tbe 
family,  to  abandon  one  homestead  for  an- 
other. There  Is  the  following  difference, 
however,  between  this  case  and  that  of 
Marler  v.  Handy,  88  Tex.  421,  81  S.  W.  036, 
the  first  cited  as  authority  in  our  original 
opinion.  Here  the  deed  of  tbe  husband 
never  became  operative  as  a  conveyance,  by 
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estoppel  or  otherwise,  dnrlng  his  life  or  the 
life  of  the  wife,  while  In  Marler  t.  Handy, 
on  accoont  of  the  abandonment  of  the 
homestead,  it  did.  We  may  also  add  that 
bnt  for  the  explanation  offered  by  Chief  Jus- 
tice Gaines  in  Stalling  t.  Hnllum,  8»  Tei. 
431,  S5  S.  W.  2,  there  would  seem  to  be  a 
conflict  between  the  opinion  In  that  case, 
holding  the  deed  of  the  husband  to  the 
homestead  to  be  absolutely  void  as  to  the 
wife  where  she  does  not  Join  In  Its  execu- 
tion, and  the  opinion  of  Justice  Brown  in 
Marler  t.  Handy,  holding,  In  accordance 
with  what  appears  to  have  been  the  rulings 
in  previous  cases,  such  deed  of  the  husband 
to  be  merely  inoperative  so  long  as  the  prop- 
erty remains  the  homestead,  but  to  become 
effective  as  a  conveyance,  by  way  of  estop- 
pel, when  It  ceases  to  be  the  homestead. 
This  seeming  conflict  was  thus  reconciled 
by  Chief  Justice  Gaines:  "In  Irion  v.  Mills, 
41  Tex.  310,  the  husband  alone  had  executed 
a  deed  to  tiie  homestead.  Both  he  and  his 
wife  died,  and  administration  was  taken  out 
on  his  estate.  The  administrator  Intervened 
In  a  suit  between  third  parties  for  the  prop- 
erty, and  it  was  held  that  he  was  estopped 
by  his  intestate's  deed.  But  there  was  no 
party  to  the  suit  who  claimed  In  any  man- 
ner under  the  wife.  The  decision  In  that 
case  is  in  harmony  with  the  very  recent  case 
of  Mario-  V.  Handy,  88  Tex.  421,  31  S.  W. 
636;  Id.  (Tex.  Civ.  App.)  32  8.  W.  162,— in 
which  it  was  held  that  the  deed  to  the  home- 
stead executed  by  the  husband  alone  oper- 
ated by  way  of  estoppel  to  pass  the  title  to 
the  grantee,  npon  the  acquisition  by  the 
grantor  of  a  new  homestead  for  his  family, 
provided  such  acquisition  was  not  made 
with  intent  to  defraud  the  wife  of  her  in- 
terest In  the  former  homestead.  The  wife 
having  ceased  to  have  any  interest  in  the 
former  homestead  as  such,  no  reason  was 
seen  to  exist  why  the  deed  should  not  take 
effect.  It  is  said  in  that  case  that  the  deed 
Is  not  void;  But  it  was  not  meant  that  it 
was  valid  as  to  the  wife,  or  that  It  could  in 
the  slightest  manner  affect  her  rights  before 
a  new  homestead  was  acquired.  The  fact 
that  it  was  held  in  those  cases  that  the  deed 
was  not  so  far  void  as  to  prevent  it  from 
<q>erating  by  way  of  estoppel  against  the 
husband,  when  the  wife's  interest  may 
cease,  does  not  Justify  the  conclusion  that 
It  was  to  have  any  operation  whatever  so 
long  as  her  right  of  homestead  in  the  prop- 
erty should  continue  to  exist"  We  have 
concluded,  upon  closer  examination  of  these 
opinions,  and  more  thorough  consideration 
of  the  question  involved,  that  we  should  now 
bold  that  the  deed  of  John  B.  Thetford, 
which,  as  before  seen,  the  Jury  found  to  be 
a  forgery  as  to  the  wife,  was  not  only  void 
as  to  her,  but  that  It  only  became  operative 
hf  way  of  estoppel  against  bis  heirs  after 
the  homestead  ceased.  This  did  not  occur 
till  Mra.  Thetford  died,  when,  eo  instants, 
an  imdivided  half  thereof  (it  being  commun- 


ity property)  descended  to  her  diildren,  who 
would  not  be  estopped  by  the  warranty  deed 
of  their  father  from  asserting  a  title  deriv- 
ed by  Inheritance  from  their  mother,  in  the 
absence  of  a  finding  that  they  had  received 
from  their  father's  estate  enough  property 
to  render  them  liable  on  his  warranty.  If 
the  homestead  liad  been  abandoned  during 
the  lives  of  Thetford  apd  wife,  he  might 
then  have  conveyed  the  entire  property,  and 
the  case  of  Marler  v.  Handy  would  seem  to 
be  authority  for  holding  that  a  deed  pre- 
viously made  by  him  should  be  given  the 
same  effect  by  way  of  estoppel.  As  was 
said  by  Justice  Brown,  In  that  case,  of  the 
decision  In  Irion  v.  Mills,  41  Tex.  310,  "The 
effect  of  the  decision  is  to  hold  that  the  hus- 
band would  have  I>een  estopped  by  his  deed 
to  assert  title  in  the  land  after  the  time 
when  he  could  have  made  a  conveyance  of 
it."  Such  cases  seem  analogous  to  those  In 
which  an  after-acquired  title  Is  held  to  pass 
by  estoppel  to  the  grantee,  his  heirs  or  as- 
signs. Lindsay  v.  Freeman,  83  Tex.  250,  18 
S.  W.  727,  and  cases  cited, — particularly 
(3omstock  V.  Smith,  13  Pick.  118,  23  Am.  Dec. 
670,  by  Judge  Stayton,  In  Wadklns  v.  Wat- 
son, 86  Tex.  194,  24  S.  W.  385,  22  L.  R.  A. 
779.  If  J.  B.  Thetford  had  survived  his 
wife,  with  or  without  the  abandonment  of 
their  homestead,  he  could  not  then  have 
conveyed  her  community  interest  in  the 
property;  and  a  deed  previously  made  by 
him  while  the  property  was  the  homestead, 
and  when  he  was  consequently  equally  with- 
out power  to  convey,  should  not  be  given 
any  greater  effect.  Inasmuch,  then,  as  the 
homestead  Immunity  prevented  the  deed  of 
Thetford  from  operating  a  conveyance  at 
the  time  It  was  made,  and  Inasmuch  as  this 
status  never  changed  till,  upon  the  death  of 
his  wife,  one-half  the  property  descended  to 
her  heirs,  no  title  to  or  power  of  disposition 
over  that  half  ever  vested  In  him  or  his 
heirs,  and  there  was  at  no  time  anything  (to 
borrow  an  expression  from  appellants'  brief)  * 
"to  feed  the  estoppel,"  except  the  other  half 
interest,  which  we  hold  passed  to  Brook 
Beall's  assigns  by  estoppel.  In  this  connec- 
tion, see  the  late  case  of  Gamer  v.  Black, 
65  S.  W.  876,  3  Tex.  Ct  Rep.  635.  Clearly, 
as  to  the  half  interest  which  descended  from 
J.  B.  Thetford  to  his  children,  they  would 
not  be  heard  to  set  up  any  fraud  of  his  to- 
wards his  wife  or  anybody  else  in  avoid- 
ance of  the  estoppel  created  by  his  deed  to 
Brook  Beall.  It  follows,  therefore,  that  the 
issue  of  fraud  on  the  part  of  J.  B.  Thetford 
becomes  immaterial,  and  that  the  recovery 
by  appellees,  who  were  plaintiffs  I>elow. 
should  be  limited  to  the  one-half  Interest 
Inherited  from  their  mother,  and  that  the 
foreclosure  given  the  m(»tgage  company 
should  cover  only  the  other  half  Interest, — 
that  Is,  on  the  assumption  that  the  finding 
that  the  deed  was  a  forgery  as  to  Mrs.  Thet- 
ford must  l>e  sustained;  and  we  think,  as 
Intimated  in  the  original  opinion.  It  must 
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In  the  last  ground  of  the  motion  for  re- 
hearing, complaint  Is  made  that  we  erred 
In  finding  that  no  relief  was  sought  on  the 
ground  that  the  deed  to  Brook  Beall  was  but 
a  pretended  sale  of  the  homestead  for  the 
purpose  of  obtaining  a  loan,  and  we  are  re- 
ferred to  the  supplemental  petition  for  alle- 
gations pleading  that  Issue;  but  no  such  al- 
legations are  there  to  be  fonnd.  Evidently 
counsel  who  prepiared  the  motion  mistook 
the  cont^its  of  the  supplemental  pleading. 
That  would  be  a  dlfFerent  cause  of  action 
from  the  one  pleaded,  and  would  be  barred 
by  limitation.  Hence  the  cause  need  not 
be  remanded  to  have  it  pleaded. 

The  rehearing  will  be  granted,  and  the 
Judgment  reformed  so  as  to  limit  the  recov- 
ery of  appellees  to  an  undivided  half  inter- 
est in  the  land  sued  for,  but  will  be  revers- 
ed, and  here  rendered,  draying  any  further 
recovery,  and  granting  to  the  mortgage  com- 
pany a  foreclosure  of  its  Hen,  with  costs  of 
Its  cross  action,  on  the  otlier  half  Interest; 
but  in  other  respects  the  judgment  will 
stand  affirmed,  with  costs  of  the  appeal  tax- 
ed against  appellees. 


HABEBMANN  v.  HEIDRICH  et  al* 

(Court  of  Civil  Appeals  of  Texas.    Jan.  16^ 

1002.) 

PRINCIPAL  AND  SUREfTT— PATMBNT  BY  SURB- 
TY  —  SDBROQATION  —  ACTION  FOR  REIM- 
BURSEMENT —  LIMITATIONS  —  SUSPENSION  — 
ABSENCE  FROM  STATE— RESIDENCE  IN  AN- 
OTHER STATE. 

Plaintiff  went  secnrity  on  a  note  for  de- 
fendant, who  at  that  time  lived  in  Texas.  Aft- 
er maturity  of  the  note,  defendant  went  to  an- 
other state,  where  he  became  a  resident,  and 
never  returned  to  Texas.  A  judgment  was  sub- 
sequently recovered  against  plaintiff  as  surety 
on  tlie  note,  which  he  paid,  and  about  12  years 
afterwards  sued  defendant  for  reimbursement. 
Beld.  thnt  the  statnte  of  limitations  wos  not 
suspended  by  defendant's  absence  from  the  state, 
since  plaintiff  was  not  subrogated  to  the  rights 
of  the  payee  of  the  note  until  he  had  paid  it, 
and  hence  his  cause  of  action  against  defend- 
ant did  not  arise  until  after  defendant  had  be- 
come a  resident  of  another  state. 

Error  from  district  court.  Coma!  county; 
H.  Teichmueiler,  .Tudge. 

Action  by  Jacob  Heldrlch  and  others 
against  Budolph  H.  Habermann.  From  a 
judgment  in  favor  of  plaintiffs,  defendant 
brings  error.    Reversed. 

M.  E.  Gulnn,  for  plaintiff  in  error.  F.  J. 
Maier,  for  defendants  In  error. 

KEY,  J.  Jacob  Heldrlch  brought  this  suit 
against  Budolph  H.  Habermann,  and  obtain- 
ed judgment  on  the  following  state  of  facts, 
as  shown  by  the  conclusions  of  fact  filed 
by  the  trial  Judge:  "On  the  24th  day  of  No- 
vember, 1886,  Budolph  H.  Habermann  and 
his  wife,  as  principals,  and  Jacob  Heldrlch, 
as  surety,  made  a  promissory  note  for  J300 
to  one  C.  P.  Blum,  as  aforesaid.  (2)  After 
maturity  of  said  note,  and  before  the  filing 

'  For  opinion  on  motloo  to  rebcar   see  66  8.  W.  796. 


of  suit  thereon,  Rudolph  Habermann,  who 
had  always  been  a  resident  of  the  state  of 
Texas,  removed  to  another  state,  became  a 
resident  thereof,  and  has  never  returned  to 
the  state  of  Texas.  (3)  Some  time  In  18ST, 
Blum,  the  payee  of  said  note,  brought  a  suit 
against  Jacob  Heldrlch,  who,  though  ap- 
pearing as  principal  on  said  note,  was  in 
fact  only  surety,  and  recovered  Judgment 
against  him.  Heldrlch,  compromising  the 
matter  with  Blum,  discharged  this  Judgment 
by  the  payment  of  |224  some  time  in  18SS. 
(4)  Rudolph  Habermann  has  never  paid  any 
part  of  said  indebtedness,  nor  had  he  ever  re- 
imbursed Heldrlch.  (5)  In  February,  A.  D. 
1900,  Heldrlch  brought  this  suit  against  Ru- 
dolph Habermann,  obtained  personal  service 
on  him  in  the  state  of  Michigan,  but  Haber- 
mann appeared  by  attorney  and  answered." 
The  defendant  pleaded  the  statutes  of  lim- 
itations, both  of  two  and  four  years.  The 
court  below  held  that  limitation  was  sus- 
I>ended  because  the  defendant,  Habermann, 
was  a  resident  of  this  state  at  the  time  the 
note  was  executed,  and  thereafter  left  the 
state.  This  ruling  is  assigned  as  error,  and 
we  sustain  the  assignment  The  plaintiff 
was  not  subrogated  to  the  rights  of  the 
payee  la  the  note,  and  could  maintain  no 
action  upon  that  instrument.  Habermann's 
liability  to  him  rested  upon  an  implied  prom- 
ise to  reimburse  the  plaintiff  the  amount 
paid  out  by  him  In  satisfaction  of  the  note. 
Faires  v.  Cockerell,  88  Tex.  428,  31  S.  W. 
190,  039,  28  L.  R.  A.  628b  The  plaintiff's 
cause  of  action— that  is  to  say,  the  right 
founded  upon  the  implied  promise  referred 
to— did  not  exist  until  the  year  1888,  and  be- 
fore that  time  Habermann  had  become  a  res- 
ident of  another  state,  where  he  has  continu- 
ed to  reside  ever  since;  and,  this  being  the 
case,  limitation  was  available  as  a  defense, 
and  the  court  should  have  rendered  Judg- 
ment for  him.  Lynch  v.  Ortlelb,  87  Tex. 
591,  80  S.  W.  545.  On  this  question  there  is 
no  conflict  in  the  testimony,  and  no  dispute 
about  the  facts;  hence  the  Judgment  of  the 
court  below  win  be  reversed,  and  Judgment 
here  rendered  In  favor  of  the  plaintiff  in  er- 
ror, Habermann.  who  was  defendant  In  the 
trial  court 
Reversed  and  rendered. 


CITY  OF  HOUSTON  t.  WALSH.  1 

(Court  of  Civil  Appeals  of  Texas.    Nov.  2S. 

1901.) 

TAXES— ILLEGAL  TAX  SALE— DAMAOB3— JUDO- 

MENTS— CONCLUSIVKNESS— RES  AD- 
JUDICATA— INTEREST. 

1.  A  Judgment  setting  aside  and  canceling  cer- 
tain judjtments  forclosing  a  tax  lien  and  reBting 
title  in  tlie  city  to  real  estate  sold  for  such  taxes, 
from  which  no  appeal  is  taken,  is  conclusive, 
and  the  question  whether  the  judgments  were 
properly  set  aside  cannot  be  raised  in  an  action 
•gamst  the  dty  by  a  taxpayer  for  damages  re- 

'  RehearlnR    denied   .January  9,    1902.    and    wrtt   of 
•rror  denied  by  supreme  court. 
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■ulting  to  him  from  a  mle  of  such  property  bj 
the  ci^  to  on  innocent  purchaser. 

2.  Where  the  taxpayer's  property  Is  sold  to 
an  innocent  purchaser  at  a  tax  sale  under  judg- 
ments which  are  subsequently  set  aside,  the 
taxpayer  may  recoyer  from  the  city  the  ralue 
of  the  property  so  lost. 

3.  A  judgment  in  an  action  against  the  city 
hj  a  taxpayer  to  set  aside  certain  judgments 
and  tax  Siales  by  which  the  city  acquired  his 
property,  in  wliich  the  taxpayer  does  not  seelt 
to  recover  the  value  of  a  portion  of  such  prop- 
erty sold  by  the  city  to  an  innocent  purchaser. 
In  wliom  the  title  is  confirmed,  is  not  an  ad- 
judication as  to  such  damages,  and  will  not  pre- 
vent the  taxpayer  from  mnmtnining  a  subse- 
qaent  action  against  the  city  to  recover  the 
value,  of  such  property,  though  he  could  have 
asked  for  such  relief  in  the  former  salt. 

4.  The  plaintiff  in  such  action  ia  entitled  to 
interest  on  the  value  of  the  property  from  the 
date  of  its  sale  by  the  city,  though  he  contin- 
ued In  possession  thereof  for  some  time  there- 
after. 

5.  Tlie  fact  that  the  purchaser  from  the  city 
allowed  plaintiff  to  remain  on  the  lands  for 
some  time  after  the  former  acquired  title  from 
the  city,  does  not  entitle  the  city  to  offset  the 
rental  value  of  the  premises  for  that  period 
against  the  damages  due  plaintiff  resulting  from 
the  wrongful  sale. 

6.  The  fact  that  the  judgment  includes  inter- 
est for  a  month  and  a  half  longer  than  the 
plaintiff  is  entitled  to  does  not  authorize  a  re- 
versal of  a  judgment  in  his  favor,  as  the  amount 
U  too  small  to  l)e  considered. 

Appeal  from  district  court.  Harris  county ; 
C  E.  Ashe,  Judge. 

Action  by  John  O.  Walsh  against  the  city 
of  Houston  for  the  value  of  property  wrong- 
fully acquired  by  the  city  under  illegal  tax 
proceedincrs,  and  sold  to  an  innocent  pur- 
chaser. From  a  Judgment  In  favor  of  platn- 
tlff.  defendant  appeals.    Affirmed. 

Stewart,  Stewart  &  Lockett  and  Joe  M. 
Sam,  for  appellant.  Taliaferro  &  Wilson  and 
Hntcheson,  Campbell  &  Hntchesoo,  for  ap- 
pellee. • 

PLEASANTS,  J.  In  December,  1878,  ap- 
pellee, with  community  funds,  purchased  lot 
1  In  block  252  of  the  city  of  Houston.  In 
1892  appellee's  wife  died,  and  her  one-balf 
Interest  in  the  property  descended  to  and 
reated  In  the  children  of  himself  and  de- 
ceased wife.  The  title  to  this  property  from 
1892  to  the  11th  day  of  January,  1899,  was 
Tested  one-half  in  aroellee  and  one-half  in  the 
children  of  appellee  by  said  marriage.  On 
November  6.  1897.  the  city  of  Houston  filed 
Ha  original  peUtlon  In  cause  No.  22,909 
against  John  G.  Walsh  and  wife  for  taxes 
allei^  to  be  due  and  foreclosure  of  tax  lien 
on  lot  1  In  block  252.  On  April  28,  1898,  it 
flled  Its  amended  petition,  and  on  June  30, 
1898.  obtained  Judgment  for  the  taxes,  in- 
clndlng  taxes  for  the  year  1895,  and  fore- 
closure of  the  Hen.  Exeention  and  order  of 
sale  were  Issued  on  this  Judgment,  nnd  the 
property  bought  In  by  the  city  of  Houston, 
and  a  deed  executed  by  the  sheriff  to  it  On 
July  30,  1898,  the  city  of  Houston  flled  a 
suit  of  trespass  to  try  title  against  John  C 
Walsh  and  wife  to  recover  lot  1  in  block  252, 
thus  bought  In  by  the  dty.    Ilils  suit  was 


numbered  24,341.  The  defendant  Walsh  duly 
filed  his  answer  to  this  petition.  On  Janu- 
ary 11,  1899,  the  city  of  Houston  took  Judg- 
ment for  the  title  and  possession  of  the  laud, 
and  on  the  same  day  sold  the  land  thus  re- 
covered to  T.  M.  Scanlan.  On  March  10, 
1899,  appellee.  Joined  by  his  children  as  co- 
plaintifTs,  filed  his  original  petition  in  cause 
No.  25,281  in  the  district  court  of  Harris 
county,  Tex.  This  petition  was  indorsed, 
"Bill  of  Review  and  Petition  for  Writ  of  In- 
junction," and  the  city  of  Houston,  T.  M. 
Scanlan,  and  A.  R.  Anderson,  aberiS  of  Har- 
ris county,  were  made  parties  defendant. 
The  purpose  of  this  suit  was  to  vacate  and 
set  aside  the  judgments  in  causes  Nos.  22,209 
and  24,341,  atwve  mentioned,  and  all  pro- 
ceedings liad  thereunder,  to  cancel  the  deed 
executed  by  the  sheriff  under  the  Judgment 
In  cause  No.  22,209  and  the  deed  executed 
by  the  city  of  Houston  to  T.  M.  Scanlan. 
Plaintiffs  sought  to  set  aside  the  Judgment, 
execution,  and  sale  in  cause  No.  22,209  for 
defects  in  service,  want  of  notice,  and  ir- 
regularities In  the  sale,  etc.  They  sought 
to  set  aside  and  vacate  the  Judgment  in 
cause  No.  24^41  and  deed  to  Scanlan  for  the 
reason  that  the  city  of  Houston,  acting 
titrougb  its  attorney,  John  S.  Stewart,  bad 
agreed  with  the  defendant  John  C.  Walsh  In 
said  cause  No.  24,341  to  bold  up  all  action 
therein,  and  that  It  (the  cit?  of  Houston) 
"would  do  nothing  at  all  In  said  cause  No. 
24,341  without  first  notifying  the  said  John 
C.  Walsh,  and  would  give  him  sufficient  no- 
tice to  allow  him  to  file  an  amended  answer 
In  said  cause,"  and  that  in  ylolatlon  of  which 
said  agreement  the  city  of  Houston  took 
Judgment  In  said  cause  without  notifying 
him.  On  March  21,  1899,  T.  M.  Scanlan  flled 
his  answer  in  this  suit.  No.  25,281,  and  on 
the  same  day  the  city  of  Houston  ffied  its 
answer  specifically  denying  the  fact  of  the 
agreement  alleged  by  plaintiffs.  The  defend- 
ant Scanlan  pleaded  purchase  under  Judg- 
ments in  causes  Nos.  19,613  and  22,209. 
Cause  No.  19,643  was  a  suit  by  the  city  of 
Houston,  flled  May  26,  1896,  against  John  0. 
Walsh,  for  taxes  for  1885,  and  foreclosure  on 
said  lot  1,  block  252.  Judgment  was  ren- 
dered in  that  cause  for  the  city  of  Houston  on 
July  10,  1897,  and  execution  and  order  of 
sale  issued  thereon,  and  the  property  bought 
by  the  city  of  Houston.  On  May  9,  1899,  the 
plaintiffs  In  cause  No.  25,281  filed  their  sup- 
plemental petition  in  reply  to  the  answers 
of  the  city  of  Houston  and  T.  M.  Scanlan, 
and  attacked  the  Judgment  In  cause  No.  19,- 
643  for  want  of  service,  notice  of  sheriff's 
sale,  and  other  irregularities,  and  prayed  that 
it  and  all  proceedings  under  it  be  set  aside 
and  vacated.  They  also  alleged  and  showed 
that  in  causes  No.  22,909  and  No.  19,643  the 
City  of  Houston  bad  recovered  Judgment 
against  the  same  land  for  taxes  for  the  year 
1895,  and  that  it  would  be  Inequitable  to 
compel  them  to  pay  the  same  taxes  twice, 
but  that.  If  Uie  court  should  hold  Scaniaa 
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mch  an  Innoc^it  purchaser  as  to  be  entitled 
to  this  double  payment  before  a  cancellation 
of  his  deed  should  be  ordered,  then  that  the 
plalntlfCs  should  In  equity  recover  from  the 
city  ot  Houston  one-Iialf  of  the  amount  so 
paid  to  Scanlan.  On  May  24,  1899,  the  city 
of  Houston  filed  Its  replication  In  cause  No. 
25,281.  Cause  No.  26,281  was  duly  tried  on 
May  24,  1809,  and  submitted  to  the  Jury  on 
special  issues,  and  verdict  of  the  Jury  re- 
turned thereon  on  May  25, 1889,  and  on  June 
8,  1899,  judgment  was  rendered  on  this  ver- 
dict by  the  court  This  judgment  decreed 
that  the  children  of  John  C.  Walsh  recover 
one-half  of  the  land  from  Scanlan;  that  as 
between  the  city  of  Houston  and  John  O. 
Walsh  the  judgment  In  cause  No.  19,643,  and 
sale  and  all  deeds  thereunder,  be  set  aside, 
vacated,  and  canceled;  that  as  between  them 
the  judgment,  sale,  and  deeds  In  cause  No. 
22,909  be  set  aside,  vacated,  and  canceled; 
that  as  between  them  the  judgment  In  tres- 
pass to  try  title  in  cause  No.  24,341  be  set 
aside  and  vacated,  but  that  Scanlan  was  an 
Innocent  purchaser  thereunder,  and  as  such 
entitled  to  protection,  and  that  the  setting 
aside  of  said  judgment  In  cause  No.  24,341 
should  not  affect  him,  and  accordingly  de- 
creed that  he  (Scanlan)  should  have  and  re- 
cover the  title  and  possession  of  John  O. 
Walsh's  half  Interest  In  the  land;  and  as 
to  the  relief  prayed  for  from  the  double  pay- 
ment of  taxes  for  1895  decreed  that  the  city 
of  Houston  go  hence  without  day,  and  re- 
cover Its  costs.  Motion  for  new  trial  in 
cause  No.  25,281  was  overruled  June  10, 1899, 
and  on  the  trial  of  the  cause  at  bar  It  was  ad- 
mitted that  the  judgment  In  cause  No.  26,- 
281  had  never  been  appealed  from.  On  the 
14th  of  September,  1899,  the  plaintiff  (the 
appellee  herein)  John  C.  Walsh  filed  his  orig- 
inal petition  in  this  case,  setting  up  the  fact 
of  suit  No.  24,341  being  filed  against  him, 
the  fact  of  judgment  thereunder  being  taken 
In  violation  of  the  agreement  with  the  city 
attorney,  and  the  fact  of  its  subsequent  re- 
versal and  vacation  In  cause  No.  25,281;  the 
sale  by  the  city  of  Houston  to  Scanlan;  the 
loss  of  idaintiff's  title,  valued  at  $1,500;  and 
praying  for  judgment  for  that  sum,  together 
with  Interest  thereon  from  the  time  of  the 
rendition  of  the  judgment  In  cause  No.  24,- 
341  and  the  execution  of  the  deed  from  the 
city  of  Houston  to  Scanlan.  Appellee  also 
pleaded  that  the  fact  of  the  agreement  and 
of  the  rendition  of  the  judgment  In  cause 
No.  24,341  and  Its  subsequent  reversal  were 
conclusively  established  as  between  the  city 
of  Houston  and  appellee  by  reason  of  judg- 
ment In  cause  No.  25,281.  On  December  13, 
1899,  the  city  of  Houston  filed  its  first 
amended  original  answer  In  this  cause,  deny- 
ing the  agroement  alleged  between  It  and 
appellee,  pleading  its  purchase  under  judg- 
ments In  causes  No.  19,643  and  No.  22,909, 
and  that  the  appellee,  Walsh,  was  repre- 
soited  by  attorneys  In  cause  No.  24,341;  and 
eqteclally  pleaded  want  of  consideration  for 


the  agreement  between  it  and  appellee,  and 
want  of  authority  In  the  city  attorney  to 
make  the  agreement.  On  the  13th  of  Decem- 
ber, 1899,  replying  to  this  answer,  appellee 
filed  his  supplemental  petition  setting  up  the 
fact  of  the  reversal  of  the  judgments  In 
causes  No.  19,643  and  No.  22,909,  and  that 
the  facts  alleged  by  the  defendant  In  Its  an- 
swer were  conclusively  established  In  favor 
of  appellee  and  against  appellant  by  reason 
of  the  judgment  In  cause  No.  25,281;  ratifica- 
tion of  the  agreement  between  the  city  of 
Houston  and  appellee;  and,  further,  "that. 
Independently  of  the  said  agreement,  tha 
city  of  Houston  Is  Uable  to  plaintiff  hi  the 
sum  of  $1,600  by  reason  of  the  fact  that  the 
judgments  In  causes  Noe.  19,643,  24,341,  and 
22,909  were  set  aside  and  vacated  In  cause 
No.  26,261,  as  hereinbefore  alleged,  and  plain- 
tiff's property  sold  thereunder."  This  case 
was  tried  on  the  26th  of  February,  1901,  on 
which  trial  the  court  gave  a  peremptory 
charge  to  the  jury  to  return  a  verdict  for  the 
appellee  for  the  market  value  of  his  undi- 
vided half  Interest  in  lot  1,  block  252,  on  the 
11th  of  January,  1809,  together  with  Interest 
thereon,  on  which  charge  the  jury  returned 
a  verdict  In  favor  of  appellee  for  $1,500,  with 
Interest  at  the  rate  of  6  per  cent  per  annum 
for  2  years  and  1^  months,  makhag  a  total 
of  $1,691.25;  on  which  verdict  judgment  was 
duly  rendered  for  said  amount,  from  which 
Judgment  this  appeal  is  prosecuted. 

The  judgment  In  cause  No.  25,281  setting 
aside  and  canceling  the  judgments  thereto- 
fore rendered  In  favor  of  appellant  foreclos- 
ing the  tax  lien  upon  appellee's  property,  and 
also  the  judgement  vesting  title  to  said  prop- 
erty In  appellant,  being  the  judgment  of  a 
court  of  competent  jurisdiction,  and  not  hav- 
ing been  appealed  from,  nor  In  any  way  re- 
versed or  set  aside,  Is  conclusive  against  the 
appellant  and  the  question  as  to  whether 
said  judgments  were  correctly  set  aside  can- 
not be  Inquired  Into  in  this  suit  This  prin- 
ciple Is  BO  Imbedded  In  our  system  of  juris- 
prudence as  to  render  the  citation  of  author- 
ities unnecessary.  We  think  It  equally  well 
settled  that  upon  the  reversal  of  a  judgment 
the  defendant  must  be  placed  in  the  same 
position  he  occupied  before  the  judgment  was 
rendered.  If  he  has  lost  property  by  reason 
of  such  judgment  the  property  must  be  re- 
turned to  him,  unless  the  rights  of  a  third 
party  have  intervened.  In  which  event  he 
may  recover  from  the  party  who  obtains  the 
Judgment  the  value  of  the  property  so  lost. 
Cleveland  v.  Tufts,  69  Tex.  584,  7  S.  W.  72; 
Petlcolas  V.  Carpenter,  53  Tex.  29;  Bank  of 
U.  S.  V.  Bank  of  Washington,  6  Pet  17,  8 
L.  Ed.  299;  Hays  v.  Griffith,  86  Ky.  876,  8 
S.  W.  431,  11  S.  W.  306;  McJilton  v.  Love, 
13  IlL  486,  54  Am.  Dec.  449.  Under  this 
view  of  the  law  It  only  becomes  necessary 
for  ns  to  consider  two  of  the  questions  rais- 
ed by  appellant's  various  assignments  of  er- 
ror. The  first  question  Is  whether  the  Judg- 
ment in  cause  Na  25,281  Is  not  res  adjudicata 
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of  appellee's  right  to  recover  In  this  cause.  ] 
Appellant  contends  that,  the  Judgment  in  said 
cause  No.  25,281  being  against  appellee  on 
his  claim  for  damages  asserted  therein,  and 
the  claim  for  damages  asserted  by  appellee 
in  this  suit  being  essentially  connected  with  I 
the  subject-matter  of  the  former  litigation, 
and  therefore  a  matter  which  might  have 
been  litigated  In  said  former  suit,  the  Judg- 
ment  in  said  suit  Is  res  adjudlcata  as  to  such 
claim.  This  contention  Is  not  without  force, 
but.  after  a  careful  consideration  of  the  au- 
thorities, we  are  of  opinion  that  it  is  not 
sound.  It  will  be  seen  from  the  facts  before 
stated  that  the  damages  sought,  or  rather 
the  claim  asserted  by  appellee  against  the 
appellant.  In  cause  No.  25,281,  was  not  dam- 
ages claimed  for  the  loss  of  his  property,  but 
only  a  claim  for  the  recovery  of  taxes  al- 
leged to  have  bepn  wrongfully  collected  from 
him  by  the  city;  and,  conceding  that  In  said 
cause  appellee  might  hare  pleaded  in  the  al- 
ternative that,  in  event  he  failed  to  recover 
bis  property  from  the  defendants  in  said  suit, 
be  have  Judgment  against  the  appellant  for 
the  value  of  same,  the  fact  remains  that  he 
did  not  so  plead,  and  no  such  claim  was  assert- 
ed by  him  In  said  cause.  (The  doctrine  of  res 
adjudlcata  Is  thus  stated  by  Mr.  Justice 
Field  In  the  case  of  Cromwell  v.  Sac  Ca,  94 
U.  S.  351,  24  L.  Ed.  196:  "In  considering  the 
operation  of  a  Judgment,  it  should  be  borne 
In  mind,  as  stated  by  counsel,  that  there  Is  a 
difference  between  the  effect  of  a  Judgment 
as  a  bar  of  estoppel  against  the  prosecution 
of  a  second  suit  upon  the  same  claim  or 
demand  and  Its  effect  as  an  estoppel  in  an- 
other action  between  the  same  parties  upon 
a  different  claim  or  cause  of  action.  In  the 
former  case,  the  Judgment,  If  rendered  upon 
the  merits,  constitutes  an  absolute  bar  to  a 
subsequent  action.  It  Is  a  finality  as  to  the 
claim  or  demand  In  controversy,  concluding 
parties  and  those  In  privity  with  them,  not 
only  as  to  every  matter  which  was  offered 
and  received  to  sustain  or  defeat  the  claim 
or  demand,  but  as  to  any  other  admissible 
matter  which  might  have  been  offered  for 
that  purpose.  •  •  •  The  language,  there- 
fore, which  Is  so  often  used,  that  a  Judgment 
estops  not  (Ally  as  to  every  ground  of  recov- 
ery or  defense  actually  presented  In  the  ac- 
tion, but  also  as  to  every  ground  which  might 
have  been  presented,  Is  strictly  accurate 
when  applied  to  the  demand  or  claim  In  con- 
troversy. Such  demand  or  claim,  having 
passed  into  Judgment,  cannot  again  t>e 
brouffht  Into  litigation  between  the  parties  In 
proceedings  at  law,  upon  any  ground  what- 
ever. But,  where  the  second  action  between 
the  same  parties  Is  upon  a  different  claim 
or  demand,  the  Judgment  In  the  prior  action 
operates  as  an  estoppel  only  as  to  those  mat- 
ters In  Issue,  or  points  controverted,  upon 
the  determination  of  which  the  finding  or 
verdict  was  rendered.  In  all  cases,  there- 
fore, where  it  is  sought  to  apply  the  estoppel 
of  a  Judgment  rendered  upon  one  cause  of 


action  to  matters  arising  la  a  suit  upon  a 
different  cause  of  action,  the  inquiry  must  al- 
ways be  as  to  the  point  or  question  actually 
litigated  and  determined  In  the  original  ac- 
tion; not  what  might  have  been  thus  liti- 
gated and  determined.  Only  upon  such 
matters  Is  the  Jtidgment  conclusive  In  an- 
other action."  The  distinction  here  pohited 
out  is  clearly  recognized  In  the  decisions  of 
our  supreme  court  It  is  well  settled  that 
upon  a  note  secured  by  a  lien  suit  may  be 
brought  and  recovery  had  thereon,  and  If  in 
such  suit  no  foreclosure  of  the  lien  la  sought, 
a  second  suit  may  be  brought  to  foreclose 
the  Hen.  Kempner  v.  Comer,  73  Tex.  202,  11 
B.  W.  194;  McAlpin  v.  Burnett  19  Tex.  600; 
Ball  V.  Hill,  48  Tex.  634;  Lumber  Co.  y. 
Hynes  (Tex.  Civ.  App.)  88  S.  W.  372.  It  is 
believed  that  in  all  cases  In  which  the  rule 
is  stated  to  be  that  a  Judgment  is  res  adju- 
dicate not  only  of  all  matters  actually  de- 
cided, but  of  all  matters  which  might  have 
been  decided.  In  the  suit  In  which  said  Judg- 
ment was  rendered,  the  facts  will  show  that 
the  matter  held  to  have  been  adjudicated  by 
the  former  suit  was  one  which  was  put  In 
issue  by  the  pleadings  in  said  suit  We  think 
It  Is  well  settled  that  a  Judgment  In  a  for- 
mer suit  Is  res  adjudlcata  of  the  cause  of 
action  set  up  In  a  second  salt  only  when  the 
pleadings  in  the  former  suit  put  In  Issue 
said  cause  of  action.  Teal  v.  Terrell,  48  Tex. 
491;  Converse  v.  Davis,  90  Tex.  466,  39  S. 
W.  277;  Qroesbeck  v.  Crow,  91  Tex.  77,  40 
S.  W.  1028.  It  foUows  that  the  Judgment  In 
cause  No.  26,281  Is  not  res  adjudicate  of  the 
claim  asserted  by  appellee  In  this  suit  and 
the  trial  court  did  not  err  in  so  holding.  We 
are  further  of  opinion  that  appellant,  not  hav- 
ing pleaded  that  the  matter  In  controversy 
in  this  suit  was  res  adjudlcata,  could  not 
have  availed  Itself  of  such  defens-i,  even  If 
same  had  been  shown  by  the  evidence. 

The  only  remaining  question  for  our  con- 
sideration is  whether  the  trial  court  erred  In 
Instructing  the  Jury  to  return  a  verdict  for 
the  appellee  for  the  value  of  the  property, 
with  Interest  thereon  from  the  11th  day  of 
January,  1899,  the  day  upon  which  same  was 
sold  by  appellant  to  Scanlan.  Appellant  con- 
tends that  am>ellee  would  only  be  entitled  to 
recover  Interest  from  the  date  on  which  he 
was  actually  evicted.  The  evidence  falls  to 
show  when  appellee  was  put  out  of  posses- 
sion of  his  property,  but  does  show— at  least 
by  fair  implication— that  he  was  in  posses- 
sion of  the  property  for  several  months  after 
the  sale  to  Scanlan.  We  think  the  court 
properly  Instructed  the  jury  to  allow  Interest 
from  the  date  of  said  sale.  That  was  the 
date  on  which  appellee's  right  of  property 
In  the  land  was  converted,  and  appellee  was 
entitled  to  recover  Interest  on  the  value  of 
the  property  so  converted  from  the  date  of 
the  conversion.  The  fact  that  Scanlan  may 
have  allowed  the  appellee  to  remain  In  pos- 
session of  the  property  for  some  time  after 
the  sale  to  him  would  not  entitle  the  appel- 
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lant  to  offset  the  rental  value  of  such  occn- 
pancy  by  appellee  against  the  damages  dne 
appellee  by  appellant  on  account  of  Its  wrong- 
ful act.  Appellant  invokes  the  rule  adopted 
in  suits  for  breach  of  a  warranty  of  title, 
which,  we  think,  is  not  applicable  to  suits 
like  the  one  at  bar;  but,  measured  by  this 
rule,  appdlee  would  be  entitled  to  recover  In- 
terest for  the  two  years  next  preceding  the 
date  of  the  filing  of  this  suit,  and  this  would 
entitle  him  to  recover  Interest  for  all  of  the 
time  allowed  by  the  court  except  for  1% 
months,  the  Interest  for  which  time  being 
too  small  In  amount  to  be  considered. 

We  are  of  opinion  that  the  Judgment  of  the 
court  below  should  be  affirmed,  and  it  is  so 
ordered.     Affirmed. 


LENZ  et  al.  v.  SENS  et  al.i 
(Court  of  Civil  Appeals  of  Texas.    Dec.  18, 

1901.) 

WILLS— CONSTRUCTION— LAPSED    LEGACY— IN- 
TENT—PAROL   EVIDENCE. 

1.  A  lapsed  legacy  goes  to  the  residuary  lega- 
tees unless  it  appears  from  a  proper  consbiic- 
tion  of  the  will  that  testator  intended  the  rerad- 
uary  gift  to  have  only  a  limited  effect. 

2.  Parol  evidence  of  the  circumstances  attend- 
ing the  testator  and  the  objects  of  his  bounty, 
and  of  the  condition  of  his  estate,  is  admissible 
to  show  the  intent  of  the  testator  where  am- 
biguously expressed  in  his  will,  but  not  to  vary 
its  terms,  and  the  intention  itself  cannot  be 
shown  by  parol. 

S.  Testatrix's  will  bequeathed  "all  moneys 
that  I  may  have  on  deposit"  in  a  certain  bank 
to  her  niece.  The  following  clause  rcrited  that 
two  tracts  of  land  (valued  at  some  $6,000)  should 
be  sold,  and  out  of  the  proceeds  a  number  of 
small  legacies  paid  to  her  brother  and  nephew, 
and  the  relations  of  her  deceased  husband,  etc., 
amonnting  in  all  to  $3,410.  A  subsequent  clause 
gav«  special  directions  for  the  sale  of  testa- 
trix's real  estate  to  pay  "my  Just  debts  and  the 
bequests  herein  bequeathed."  The  residuary 
clause  gave  the  residue  of  the  estate,  after  pay- 
ment of  debts  and  of  "the  foregoing  bequests," 
to  the  relatives  of  the  deceased  husband.  The 
legacy  to  the  niece  lapsed  by  her  death  before 
testatnx.  The  amount  on  deposit  in  the  bank 
at  testatrix's  death  was  821,380.  Her  whole 
estate  aggregated  about  $30,000.  Held,  that 
the  residuary  estate  did  not  include  the  lapsed 
legacy,  but  such  legacy  went  to  the  heirs,  the 
residuary  clause  seeming  to  be  restricted  to 
proceeds  of  the  teal  estate. 

Appeal  from  district  court,  Harris  county; 
Cbas.  E.  Ashe,  Judge. 

Action  by  Adolpb  Lenz  and  others  against 
Otto  Sens,  as  executor  of  Justina  Ruppers- 
berg,  deceased,  and  others,  in  which  the 
residuary  legatees  of  the  testatrix  also  be- 
came parties.  Judgment  for  defendants,  and 
plaintiffs  appeal.    Reversed. 

R.  M.  Hall,  Wm.  H.  Crank,  Walter  H. 
Scott,  and  E.  P.  &  Otis  K.  Hamblen,  for  ap- 
pellants. O.  T.  Holt,  L.  B.  Moody,  and  Ross 
ft  Wood,   for  appellees. 

OARRETTT,  0.  J.  This  action  was  brought 
by  Adolph  Lenz  and  others,  as  the  heirs  at 
law  of  Justina  Ruppersberg,  against  Otto 


Sens,  the  executor  of  the  will  of  said  Justina 
Ruppersberg,  and  T.  W.  House,  for  the  c<hi- 
structlon  of.  said  will,  and  to  have  paid  to 
them,  as  the  heirs  of  the  deceased,  a  special 
bequest  made  therein,  which  bad  lapsed  by 
reason  of  the  death  of  the  special  legatee 
prior  to  the  death  of  the  testatrix.  Others 
who  wen  named  in  said  will  as  legatees  in 
the  resldtiary  clause  also  became  parties  to 
the  suit.  The  case  was  tried  by  the  court 
without  a  Jury,  and  Judgment  was  rendered 
In  favor  of  the  defendants,  the  court  holding 
that  the  lapsed  legacy  fell  into  the  residue 
of  the  state,  and  went  to  the  residuary  leg- 
atees, and  not  to  the  heirs.  There  is  no 
statement  of  facts  brought  np  in  the  tecMxl. 
but  tbe  trial  Judge  filed  conclusions  of  fact, 
from  which  the  following  statement  is  made: 
Jostina  Ruppersberg  died  testate,  June  30, 
1890.  Her  will  was  duly  probated  in  tbe 
county  court,  and  the  defendant  Otto  Sens 
qualified  as  executor.  The  will  is  dated 
March  30,  1807,  and  makes  disposltlcm  of  her 
estate  as  follows:  "Item  1st  I  desire  and 
direct  that  my  body  be  buried  beside  of  tbe 
grave  of  my  deceased  husband,  Wm.  Rup- 
persberg, and  that  a  similar  tombstone  as  his 
be  erected,  with  the  following  inscriptloQ 
thereon:    'Here  rests  Justina,  wife  of  Wm. 

Ruppersberg,  bom  Jan.  26th,  1828,  died .' 

Item  2nd.  I  direct  that   all   my   Just  debts 
and  funeral  charges  shall  be  paid  out  of  my 
estate  as  soon  after  my  decease  as  shall  be 
found  convenient.    Item  3rd.  I  give  and  be- 
queath to  my  niece  Anna  Kalbflelsch,   n§e 
,  Leuz,  residing  at  Grelthausen,  in  Hesse  Naa- 
san,  all  moneys  that  I  may  have  on  deposit 
I  or  to  my  credit  in  or  with  the  bank  of  T. 
W.  House  at  the  time  of  my  decease.     Item 
I  4tb.  It  is  my  desire  that  my  two  properties, 
I  being  one-balf  of  each  of  lots  numbers  four 
I  and  five,  in  block  number  eighty-three,  and 
lot  nomber  twelve,  in  block  number  stxty- 
]  six,  with  improvements  thereon,  and  situated 
I  on  the  south  side  of  Buffalo  Bayou,  in  the 
I  dty  of  Houston,  shall  be  sold  by  my  execu- 
I  tor,  and  out  of  tbe  proceeds  of  sale  thereof 
I  I  give  and  bequeath  as  follows,  viz.:   to  my 
nephew  Adolpb  Ijens  the  sum  of  five  hundred 
dollars,  and  to  my  brother  John  Hoes  the 
sum  of  ten  dollars;    and  to  thb  following 
named  relations  of  my  deceased  husband, 
Wm.  Ruppersbo-g,  namely,  his  niece  Maria 
Schmltz   the   sum   of   five   hundred   dollars, 
and  to  his  sister  Gertrude  Haschke  two  hun- 
dred dollars,  and  to  each   of  the  following 
named  nieces  and. nephews,  Laura  Schneider, 
Lena     Kanfhoid,     Justina     Fricke,     Lizzie 
Jentsch,  Anna  Welle,  Wm.  Haschke,  Adol- 
phina    Wehrbahn,    Emestlna    Lender,    and 
Adolph  Wehrhaho,  two  hundred  dollars,  and 
to  the  Faith  Home  of  Houston  two  hundred 
dollars,  and  to  the  St.  Joseph  Infirmary  of 
Houston  two  hundred  dollars.    Item  5th.  All 
my  household  and  kitchen  furniture,  bedding, 
linen,  and  wearing  npparel   I  give  and   be- 
queath to  the  person  who  may  have  nursed 
me  during  my  last  sickness  and  at  the  time 


>  Rehearing  denied    and   writ  of  error  denied  by    iLUprume  court. 


r«z.) 


LENZ  y.  SENa 


Ul 


of  mj  death.  Iteoi  6tli.  All  the  rest  and  resl- 
dne  of  my  estate  remaining  after  the  pay- 
ment and  oatistBctloQ  of  my  debts,  funeral 
chaises,  and  expenses  of  my  estate  and  of 
the  foregoing  beqnests  I  give  and  bequeath 
to  the  hereinaboTe  named  relations  of  my  de- 
ceased husband,  Wm.  Ruppersberg,  to  be 
equally  divided  between  them,  share  and 
share  alike.  Item  7th.  I  nominate  and  ap- 
point Andrew  Sens  to  be  Independent  execu- 
tor of  this  will,  and  direct  that  no  bond  or  se- 
curity shall  be  required  of  him  as  such  ex- 
ecutor, and  It  is  my  wlU,  and  I  so  direct, 
that  no  other  action  shall  be  had  in  the  court 
in  the  administration  of  my  estate  than  to 
proTe  and  record  this  will  and  to  return  an 
inrentory  and  appraisement  of  my  estate. 
And  I  authorize  and  empower  my  said  ex- 
ecutor to  sell  and  dispose  of  my  said  real 
estate  at  public  or  private  sale,  and  In  the 
manner  that  may  seem  to  him  best  for  the 
purpose  of  paying  my  Just  debts,  funeral 
charges,  and  expenses  of  estate,  and  the  be- 
quests herein  bequeathed.  The  executor  act- 
ing shall  be  entitled  to  receive  and  retain 
for  his  services  Ave  per  cent,  commission  on 
all  sums  that  he  may  actually  receive  in 
cash,  and  the  same  per  cent,  on  all  sums  that 
be  may  pay  away  In  cash  in  the  course  of 
admlxilstratlon  of  the  estate,  but  such  com- 
mission shall  not  be  allowed  for  receiving 
any  cash  which  was  on  hand  at  the  time 
of  nay  death,  nor  for  paying  out  money  to 
the  legatees  as  such,  and  the  executor  shall 
also  be  allowed  all  reasonable  expenses  nec- 
essarily incurred  by  him  in  the  preservation, 
safe-keeping,  and  management  of  the  estate^ 
and  all  reasonable  attorney's  fees  that  may 
be  necessarily  Incurred  by  him  in  the  course 
of  the  administration.  Item  8th.  In  the 
event  tbat  the  said  Andrew  Sens  shall  fall 
and  refuse  to  accept  and  qualify  as  such  ex- 
ecutor, then  I  nominate  and  appoint  In  his 
place  and  stead  his  son.  Otto  Sens,  as  such 
independent  executor,  with  like  powers  and 
authority.  Item  9tl>.  I  admonish  my  said 
legatees  against  any  litigation  with  regard 
to  my  estate." 

The  testatrix  was  the  widow  of  Wm.  Rup- 
persberg, deceased.  She  died  without  leav- 
ing any  children.  Her  sole  heirs  were  the 
appellants,  ber  brother  John  Martin  Boes, 
her  nephew  Adolpta  Lenz,  and  her  grand- 
nephew  Ludwlg  Kalbfleisch,  who  is  the  son 
of  the  special  legatee  Anna  Kalbfleisch. 
The  relations  of  her  deceased  husband  men- 
tioned In  the  will,  to  whom  special  bequests 
were  made  in  tbe  fourth  clause  of  the  will, 
and  to  whom  by  the  sixth  clause  the  residue 
of  tbe  estate  was  bequeathed,  are  parties 
to  this  suit,  except  Anna  Welle.  Anna  Kalb- 
fleisch and  Anna  Welle  both  died  before  the 
death  of  the  testatrix,  and  she  knew  of  their 
death  some  time  prior  to  her  own,  but  declin- 
ed to  make  any  change  In  ber  will  when  the 
fact  of  their  death  was  called  to  ber  atten- 
tion. Anna  Welle  left  surviving  her,  as  her 
sole  heirs,  her  husband,  R.  O.  Welle,  and  the 
following  children,  to  wit,  Rudolph.  Helena, 


Freda,  Otto,  Walla,  Jnllus,  Gustavc,  and  Al- 
phonse  Welle.  Maria  Schmltz  nursed  the 
deceased  during  her  last  sickness  and  at  the 
time  of  her  death.  Justlna  Ruppersberg  had 
on  deposit  In  the  bank  of  T.  W.  House  at 
the  time  of  her  decease  the  sum  of  $21,380.25. 
Tbe  executor  has  received  from  cash  the 
deceased  had  on  hand  at  the  time  of  ber 
death,  and  money  collected  by  blm  for  rent 
and  from  tbe  sale  of  real  estate  and  Interest 
on  the  same,  the  sum  of  $0,547.55,  as  follows: 
Rent,  $74.65;  cash  on  hand,  $113;  sale  of 
real  estate  and  interest  thereon,  $6,360.  The 
executor  is  entitled  to  a  credit  at  the  date 
of  the  trial  below  for  money  paid  out  by 
htm  for  tbe  estate,  including  attorney's  fees 
and  commissions  to  himself  of  the  aggregate 
sum  of  $2,530.97.  At  the  time  of  the  trial 
there  was  a  suit  pending  In  the  same  court 
against  the  executor  for  the  sum  of  $2,600. 
and  there  was  another  In  the  court  for  the 
Fifty-Fifth  district  for  about  the  same 
amount.  In  which  there  had  been  Judgment 
in  favor  of  tbe  executor,  but  In  which  the 
time  for  writ  of  error  had  not  elapsed.  The 
deposit  In  the  bank  of.  T.  W.  House  still  re- 
fflnined  In  said  bank  at  the  time  of  the 
trial. 

The  rule  of  law  controlling  the  disposition 
of  the  lapsed  legacy  to  Anna  Kalbfleisch 
is  well  settled.  A  lapsed  legacy  falls  Into 
the  residue  of  tbe  estate,  and 'goes  to  the 
residuary  legatee,  unless  It  should  appear 
from  a  proper  construction  of  the  will  that 
the  testator  meant  that  tbe  residuary  gift 
should  take  only  a  limited  effect.  Moss  v. 
Helsley,  CO  Tex.  437;  Scbouler,  Wills,  !  519. 
Tbe  intention  of  the  testator,  as  gathered 
trom  the  will,  must  control  in  the  construc- 
tion of  a  will.  Parol  evidence  of  the  cir- 
cumstances attending  the  testator  and  the 
objects  of  bis  bounty,  and  of  the  condition 
and  character  of  the  estate,  is  admissible 
to  throw  light  upon  the  will,  so  as  to  get 
at  the  Intention  of  tbe  testator  ambiguously 
expressed,  but  not  to  vary  the  tei-ms  them- 
selves of  the  will.  The  Intention  cannot  be 
shown  by  parol  evidence.  Hawes  v.  Foote, 
64  Tex.  22;  Cleveland  v.  Cleveland,  89  Tex. 
451,  35  8.  W.  145;  Phllleo  v.  Holllday,  24 
Tex.  38;  Howze  v.  Howze,  19  Tex.  653. 
Justlna  Ruppersberg  died  seised  of  an  es- 
tate worth  nearly  $30,000.  It  is  not  shown 
how  much  of  this  she  had  at  tbe  time  the 
will  was  executed,  but  it  is  a  fair  inference 
that  It  was  not  much  less,  as  the  will  was 
made  only  a  little  more  than  two  years  be- 
fore her  death.  Tbe  amount  of  the  deposit 
In  the  bank  of  T.  W.  House  at  that  time 
Is  not  shown,  but  it  may  also  be  Inferred 
from  the  evidence,  as  to  the  character  of  the 
property  on  hand  at  her  death  and  its  cor- 
respondence with  the  property  mentioned  in 
the  will,  tbat  It  was  practically  the  same; 
at  least,  a  large  amount  It  appears  that 
she  died  childless,  but  had  blood  relations,— 
a  brother  and  a  nephew,  besides  the  child 
of  her  nelce,— to  whom  she  had  given  the  de- 
posit In  the  bank.    It  appears  also  that  she 
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bad  no  real  estate  except  that  mentioned  In 
tbe  ^'fll,  and  It  may  be  Inferred  that  all  of 
her  property  as  It  existed  at  tbe  time  of  ber 
death  was  mentioned  In  the  wIlL  After  giv- 
ing to  ber  niece  tbe  bulk  of  her  estate,  she 
desires  that  "my  two  properties"  be  sold, 
and  out  of  the  proceeds  of  the  sale  "1  give 
and  bequeath,"  and  then  follows  a  number 
of  small  legacies  to  her  brother  and  nephew, 
and  the  relations  of  her  deceased  husband, 
and  two  charities  named,  amounthig  in  all 
to  $3,410;  and  in  clause  7  she  gives  special 
directions  as  to  the  manner  of  tbe  sale  of 
ber  real  estate  "for  the  purpose  of  paying 
my  just  debts,  funeral  charges,  and  expenses 
of  estate,  and  tbe  bequests  herein  bequeath- 
ed." So  It  Is  clear  that  tbe  two  properties 
were  ber  real  estate,  and  that  she  charged 
this  real  estate  especially  with  tbe  payment 
of  all  debts  and  expenses  and  of  the  "be- 
quests herein  bequeathed."  Tbe  nature  of 
the  bequest  to  Anna  Kalbfleiscb  was  an  ex- 
clusive appropriation  from  the  assets  of  the 
estate  of  the  deposit  in  the  bank  of  T.  W. 
House,  and  the  manner  of  providing  for  the 
other  bequests  was  restrictive  of  their  pay- 
ment out  of  the  real  estate.  There  was  no 
other  property  to  amount  to  anything,  and 
the  testatrix  seems  to  have  treated  this  prop- 
erty as  the  fund  for  the  satisfaction  of  every 
other  legacy,  and  charge  against  the  estate. 
And  the  residuary  clause,  giving  all  tbe  rest 
and  residue  of  the  estate,  after  payment  and 
satisfaction  of  tbe  debts,  funeral  charges, 
and  expenses  of  the  estate,  and  of  "the  fore- 
going bequests,"  seems  restricted  to  the  pro- 
ceeds of  the  real  estate,  especially  since  the 
expressions  "foregoing  bequests"  and  "be- 
quests herein  bequeathed"  are  of  equal 
meaning,  and  In  clause  7  "bequests  herein 
bequeathed"  could  only  refer  to  the  bequests 
to  be  paid  out  of  the  real  estate.  It  Is  clear 
that  the  testatrix,  in  the  use  of  the  words 
"foregoing  bequests,"  had  reference  to  the 
bequests  referred  to,  and  the  payment  of 
which  were  provided  for  as  "bequests  herein 
bequeathed"  in  clause  7  of  tbe  will,  and  that 
"tbe  residue  of  the  estate"  remaining  after 
the  payment  of  the  debts,  funeral  charges, 
and  expenses  of  tbe  estate  and  of  the  "fore- 
going bequests"  should  be  confined  to  tbe 
real  estate  dealt  with  and  the  small  amount 
of  cash  and  rents,  and  could  carry  no  more 
than  the  residue  thereof.  The  particularity 
with  which  tbe  bequests  are  made  to  the 
relations  of  the  husband,  their  small  amount, 
tbe  particular  nature  and  manner  provided 
for  their  payment,  and  the  probability  of 
a  small  residue,  together  with  the  language 
used  in  the  two  clauses  first  providing  the 
manner  of  the  payment  of  the  "bequests  be- 
queathed," referring  to  the  bequests  in 
clause  4,  and  tbe  disposition  of  the  resi- 
due after  paying  the  "foregoing  bequests" 
In  clause  6,  as  well  as  the  careful  provision 
In  both  of  these  clauses  for  the  payment 
first  out  of  the  sale  of  the  real  estate  of  tbe 
debts,  funeral  charges,  and  expenses  of  ad- 


ministration, lead  to  the  Inevitable  conclu- 
sion that  in  the  residue  of  ber  estate  tbe 
testatrix  did  not  mean  to  Include,  and  did 
not  Include,  the  deposit  in  the  bank  of  T. 
W.  House.  In  view  of  the  particular  provi- 
sion that  tbe  debts  and  funeral  charges  shall 
be  paid  out  of  the  real  estate,  the  meaning 
of  the  word  "estate"  In  clause  4,  where  the 
testatrix  directs  these  charges  to  be  paid  out 
of  her  estate,  is  made  more  apparent  by 
reference  to  clause  3,  where  she  directs  that 
they  shall  be  paid  out  of  ber  estate.  We 
are  of  the  opinion,  therefore,  that  the  lapsed 
legacy  In  favor  of  Anna  Kalbfleiscb  did  not 
fall  into  tbe  residue,  and  that  It  should  be 
distributed  to  tbe  heirs  of  the  testatrix. 
The  Judgment  of  the  court  below  Is  revers- 
ed, and  Judgment  is  here  rendered  in  favor 
of  the  appellants. 
Reversed  and  rendered. 


BLAIR  V.  SLOSSON.' 

(Coart  of  Civil  Appeals  of  Texas.    Dee.  lU, 

1901.) 

REAL  ESTATE  BROKBR— RIOHT  TO  COMmS- 
BIONS— STIPULATED  AMOUNT— RBASONABLB 
VALUE-QUESTION    FOR    JURY- PAROL     KVI- 

DENCB. 

1.  Plaintiff,  havine  been  employed  by  defend- 
ant to  effect  an  exchange  ot  all  or  part  of  his 
land  for  other  real  estate,  obtained  an  offer 
from  a  third  person  for  the  entire  property,  and 
a  written  agi-eement  was  made  for  the  exchange. 
Thereafter  an  Incnmbrance  was  discovered  on 
the  third  person's  property,  which  be  coold  not 
discharge;  and  be  accordingly  exchanged  his 
property,  subject  to  the  incumbrance,  for  a  i>art 
only  of  defendant's  land.  Held  that,  though 
the  original  contract  had  been  modified,  the  ex- 
change as  made  had  been  effected  by  plaintiff, 
and  he  was  entitled  to  commissions. 

2.  In  a  suit  to  recover  the  reasonable  value  of 
services  in  effecting  an  exchange  of  real  estate, 
where  defendant  set  np  that  plaintiff  liad  agreed 
to  accept  ^500  tor  his  services,  but  there  was 
evidence  tending  to  show  that,  as  an  induce- 
ment for  such  agreement,  defendant  promised 
to  pay  plaintiff  a  further  reasonable  commission 
if  he  found  the  land  satisfactory,  and  that  he 
did  find  it  satisfactory,  it  was  proper  to  sub- 
mit such  issue  to  the  jury. 

3.  A  contract  whereby  an  owner  of  real  estate, 
fai  order  to  Induce  an  agent  to  accept  a  stipu- 
lated sum  for  his  services  in  effecting  an  ex- 
change, agreed  to  pay  him  more  if  the  deal 
proved  satisfactory,  could  be  established  by  pa- 
rol evidence  as  an  independent  agreement, 
though  the  stipulation  for  the  payment  of  the 
first  sum  was  in  writing. 

Appeal  from  district  court,  Harris  county; 
O.  E.  Ashe,  Judge. 

Action  by  W.  B.  Slosson  against  B.  R. 
Blair.  Judgment  for  plaintlfT,  and  defendant 
appeals.    Affirmed. 

H.  &  A.  R.  Masterson,  for  appellant.  Wat- 
kins  &  Jones,  for  appellee. 

GARRETT,  C.  J.  This  action  was  brought 
by  the  appellee  against  the  appellant  for  the 
recovery  of  $1,000  upon  quantum  meruit,  as 
an  agent's  commissions  for  the  exchange  of 
property  owned  by  the  appellant  in  the  atates 
of  Kansas  and  Missouri  for  land  situated  in 
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Brazoria  comity,  Tex.,  then  owned  by  one 
D.  W.  Wood.  The  appellant  was  a  nonresi- 
dent, and  an  attacbment  was  sued  out  and 
levied  on  the  Texas  land  for  which  the  ex- 
change had  been  made.  The  defenses  plead- 
ed were  (1)  that  the  original  contract  for  the 
exchange  of  said  property  had  never  been 
carried  out;  (2)  that  appellee  had  acted  in  a 
dual  capacity  between  the  appellant  and 
Wood,  attemi>ting  to  serve  both  parties  to 
the  contract,  which  fact  was  unknown  to  the 
appellant,  and  had  forfeited  all  right  to  com- 
missions from  appellant;  and  (3)  that  before 
the  modification  of  the  original  contract  the 
appellee  had  agreed  to  accept  for  his  commis- 
sions a  stipulated  fee  of  $600.  The  case 
was  tried  by  Jury,  and  resulted  In  a  Judgment 
In  favor  of  the  appellee  for  $1,600. 

The  evidence  was  conflicting  upon  the  Is- 
sues made  by  the  pleading,  but,  resolving 
the  conflict  in  support  of  the  verdict  of  the 
Jury,  the  facts  necessary  to  a  decision  of  the 
case  may  be  briefly  stated  as  follows:  The 
appellant  employed  the  appellee  to  secure  an 
exchange  of  certain  real  estate  owned  by 
him.  situated  in  the  states  of  Kansas  and 
Missouri,  for  southern  Texas  land,  and,  In  a 
letter  addressed  to  the  appellee,  said:  "If 
you  can  furnish  me  a  trade  that  I  will  ac- 
cept, yon  can  rely  upon  pay  for  your  servi- 
ces. •  •  •  I  would  trade  a  portion  or 
alL"  Appellee  accepted  the  employment, 
ind  nndotook  to  procure  for  the  appellant 
the  exchange  of  property  as  desired;  and 
after  an  offer  of  a  proposition  of  land  own- 
ed by  one  Hahl  bad  been  declined  by  the 
appellant,  tiie  appellee  at  last  secured  a  prop- 
osition from  one  D.  W.  Wood  of  6,400  acres 
of  land  situated  In  Brazoria  county,  through 
the  said  Hah'.,  who  was  acting  as  agent  for 
Wood,  whic^  the  appellant  was  willing  to 
acc^tt.  Appellant's  property  consisted  of 
tyro  parcels  In  Missouri  and  one  in  Kansas. 
When  the  exchange  had  been  agreed  on, 
Hahl,  as  the  agent  of  Wood,  went  to  meet 
the  appellant  in  Sedalia,  Mo.,  to  close  the  ex- 
change. It  developed  that  there  was  a  lien 
on  Wood's  property  amounting  to  $3,000,  but 
this  was  finally  arranged  by  the  appellant's 
withholding  one  parcel  of  the  property, 
known  as  the  "Atchinson  Property,"  be  pro- 
posed to  convey  to  Wood,  and  giving  him  90 
days  In  which  to  pay  off  the  lien,  wbea  it 
would  also  be  conveyed.  Wood  never  dis- 
charged the  lien,  and  the  Atchinson  proper- 
ty was  not  conveyed.  In  finally  closing 
the  deal  the  appellee  agreed  by  letter  to  ac- 
cept $500  as  bis  commissions  If  the  appel- 
lant wonld  send  him  a  check  for  it  when  the 
deal  was  closed,  and  upcm  his  agreement  to 
pay  more  If  the  property  showed  up  all 
right  Wh«i  Blair  saw  the  Texas  land  ho 
was  very  much  elated  with  the  deal,  and  stat- 
ed that  the  land  was  60  per  cent,  better  than 
he  expected  to  find  it  He  failed  to  send  the 
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check  for  $500  as  he  had  promised,  and  has 
never  paid  any  part  of  the  commissions. 
It  was  shown  that  $1,000  was  a  reasonable 
compensation  for  the  services  in  furnishing 
the  trade. 

Appellee's  employment  was  to  find  a  per- 
son who  would  exchange  southern  Texas 
land  for  all  or  a  portion  ot  the  appellant's 
three  parcels  of  property.  He  got  a  proposi- 
tion from  D.  W.  Wood  to  exchange  6,400 
acres  of  land  owned  by  him  In  Brazoria 
county  for  the  three  parcels,  and  a  vnitten 
contract  was  entered  Into  for  the  exchange. 
So  appellee  got  the  owners  together  upon  the 
proposition,  but  In  closing  the  deal  It  devel- 
oped that  there  was  an  incumbrance  of  $3,- 
OOO  on  Wood's  property,  which  he  could 
not  discharge.  The  parties,  however,  finally 
concluded  an  exchange  of  the  Texas  land, 
with  the  incumbrance,  for  two  parcels  of  the 
appellant's  property.  The  exchange  of  two 
parcels,  a  portion  of  the  appellant's  land, 
was  thus  effected  through  the  agency  of  the 
appellee  upon  terms  satisfactory  to  the  ap- 
pellant The  appellee  brought  the  parties  to- 
gether, and  thus  earned  his  commissions. 
Graves  v.  Bains,  78  Tex.  92,  14  S.  W.  256; 
Harrell  v.  Zlmpleman,  66  Tex.  292,  17  S.  W. 
478;  Oonkllng  r.  Krakauer,  70  Tex.  736,  11 
S.  W.  117.  The  charge  complained  of  under 
the  first  assignment  of  error  was  a  correct 
submission  of  the  case  upon  the  Issue  of 
quantum  meruit,  and  the  evidence  was  sufll- 
cient  to  authorize  the  submission.  There 
was  evidence  tending  to  prove  that,  as  an 
indncement  for  the  appellee  to  agree  to  ac- 
cept $600  for  his  commissions,  the  appellant 
promised  that  he  would  pay  a  further  reason- 
able commission  if  he  found  the  land  satis- 
factory, and  that  he  found  It  so.  It  was 
proper  to  submit  such  an  Issue  to  the  Jury. 
In  the  first  place,  the  agreement  to  accept 
the  $500  was  not  entirely  in  writing,  as  evi- 
denced by  the  letters  of  the  parties,  but  con- 
sisted also  of  the  verbal  representations 
made  that  appellant  would  pay  more  if  the 
land  showed  up  all  right  In  the  second 
place,  the  agreement  to  pay  more  was  an  in- 
dependent agreement  and,  although  an  hi- 
ducement  to  the  one  that  was  entered  Into, 
It  could  be  established  by  parol  evidence. 
Downey  v.  Hatter  (Tex.  Olv.  App.)  48  S.  W. 
32.  The  charge  which  is  said  to  conflict  with 
this  Is  one  which  correctly  submits  the  issue 
of  whether  or  not  the  appellee  agreed  to  ac- 
cept $500  for  his  commissions,  and  to  find 
for  the  appellant  If  he  did  so  agree.  As  we 
have  said,  the  finding  of  the  Jury  upon  the 
question  of  double  agency  Is  supported  by 
the  evidence,  and,  as  it  was  correctly  submit- 
ted to  the  Jury  in  the  charge  of  the  court,  the 
third  assignment  of  error  must  be  oyerruled. 

No  error  having  been  shown,  the  Judgment 
of  the  court  below  will  be  affirmed.  Af- 
firmed. 
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TEXAS  &  P.  RT.  CO.  t.  CROCKETT.i 

(Court  ot  CItU  Appeals  of  Texas.    Dec  7, 

1901.) 

CARRIERS  —  NKGUGBNCB   —  CONTRIBUTORT 

NEGLIGENCE— JUMPING    FROM     MOVING 

TRAIN— EVIDENCE— SUFFICIENCY. 

1.  In  an  action  for  injuries  sustained  on  jump- 
ing from  a  moving  train,  plaintiff  having  been 
aboard  the  train  for  the  pui-pose  of  seating  his 
wife  and  children,  the  evidence  showed  that  the 
train  did  not  stop  a  reasonable  time,  and  that 
when  plaintiff  left  the  train  it  was  dark,  and 
the  grounds  not  lighted,  but  that  it  was  at  a 
place  where  paaspugei's  got  on  and  off,  and, 
though  the  train  was  moving  at  a  rate  of  from 
6  to  12  miles  an  hour,  plaintiff  did  not  know 
of  the  speed  owing  to  the  darkness,  and  that 
two  other  men  jumped  from  the  train  just 
ahead  of  plaintiff  without  injury.  Eeld,  that 
the  evidence  waa  sufficient  to  warrant  a  find- 
ing that  plaintiff  was  not  negligent  in  jumping 
off. 

2.  Where  one  jumping  from  a  moving  train 
was  painfully  injured,  having  his  nose  oroken 
and  some  of  his  teeth  knocked  out,  a  verdict 
for  $830  was  not  excessive. 

3.  Where  the  petition  alleged  that  plaintiff 
had  been  aboard  the  train  in  order  to  seat  bis 
wife  and  children,  and  that  he  jumped  from  the 
train  while  it  was  moving  r.ipidly,  in  the  dark, 
but  that  the  train  was  still  at  the  station 
where  passengers  got  on  and  off,  and  that  he 
believed  it  was  moving  slowly,  and  that  no 
lights  were  placed  whereby  he  could  estimate 
the  speed,  the  petition  did  not  show  contribu- 
tonr  negligence  as  a  matter  of  law. 

4.  It  was  competent  for  him  to  testify  that 
the  train  was  not  going  very  fast,  and  he 
thought  he  could  get  off  safely. 

5.  It  was  proper  to  permit  witnesses  to  tes- 
tify that  a  certain  person  was  at  the  station 
just  before  the  train  started,  and  that  he 
bought  a  ticket  for  the  train,  but  that  It  pulled 
out  and  left  him  before  he  could  get  on,  to  show 
that  the  train  did  not  stop  for  a  reasonaUe 
length  of  time. 

O.  It  was  not  error  to  admit  evidence  that 
other  persons  who  had  attended  ladies  on  th« 
train  jumped  off  just  before  and  in  the  pres- 
ence of  plaintiff,  and  that  they  were  not  in- 
jured, as  tending  to  produce  a  conclusion  in 
platutiff's  mind  that  he  too  might  jump  with 
safety. 

7.  It  was  not  error  to  permit  a  witness  to  tes- 
tify that  he  bad  attended  his  mother  on  the 
train  that  morning,  and  seated  her  at  the  same 
time  plaintiff  seated  his  wife,  and  that  he  had 
done  the  same  thing  before  with  other  passen- 
gers, to  show  that  such  conduct  was  custom- 
ary, and  notice  to  the  trainmen  of  sncb  a  cns- 
tom. 

8.  It  is  not  error  to  J'efuse  special  charges 
where  the  matter  covered  by  them  is  sufBdeut- 
ly  given  in  the  main  charge. 

Appeal  from  Parker  count;  court;  D.  M. 
Alexander,  Judge. 

Action  by  B.  A.  Crockett  against  the  Tex- 
as &  PacUie  Railway  Company.  From  a 
Judi;meiit  in  favor  of  plaintiff,  defendant  ap- 
peals.   Altirmcd. 

H.  C.  Shropshire,  for  appellant  Martin  & 
Martin,  for  appellee. 

HUNTER,  J.  This  Is  a  suit  for  damages 
for  personal  Injuries  alleged  to  have  been 
received  by  the  appellee,  Crockett,  In  jump- 
ing from  one  of  appellant's  passenger  trains 
at  Weatherford,  Tex.,   upon  which  be  had 
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gone  to  procure  seats  for  his  wife  and  chil- 
dren, who  were  passengers.  He  alleged  that 
the  train  arrived  at  Weatherford  about  an 
hour  before  daylight;  that  It  was  dark,  and 
the  depot  greunda  and  places  where  passen- 
gers alighted  from  the  train  were  not  lighted; 
that  he  procuted  a  ticket  for  bis  wife  (bis 
children,  being  aged  three  and  Ave  years,  re- 
spectively, were  not  required  to  pay  fare), 
and  went  aboard  the  train  with  them  to  pro- 
cure seats  for  them;  that  about  the  time 
he  found  seats  for  them  the  train  started, 
and  he  turned  and  hurriedly  made  his  way 
to  the  platform,  and  believing  that  the  train 
was  moving  slowly,  and  there  being  no  lights 
outside  to  enable  him  to  see  bow  fast  It  was 
moving,  he  jumped  off  to  the  groima,  and 
by  reason  of  the  rapid  speed  of  the  train  be 
was  ttirown  on  his  face  and  head,  and  was 
pnlnfuUy  Injured,  and  bis  nose  was  broken, 
and  some  of  his  teeth  were  broken  and  knock- 
ed out.  The  defense  was  general  demurrer, 
general  denial,  and  contributory  negligence 
In  jumping  from  a  rapidly  moving  train  in 
^e  dark.  The  case  was  tried  by  a  jury,  and 
verdict  and  judgment  went  in  plaintiff's  fa- 
vor for  $330,  and  from  tbat  Judgment  this 
appeal  Is  taken. 

The  evidence  was  sufficient  to  establish 
that  Crockett's  wife  and  children  went 
aboard  the  east-bonnd  train  as  passengers, 
and  that  he  went  with  tbem,  carrying  one 
of  the  children  !n  his  arms,  to  assist  them  in 
getting  seats:  that  he  failed  to  find  seats 
for  tbem  in  the  hrst  coach  he  entered,  and 
continued  Imck  Into  the  next  one,  and  about 
the  time  he  wns  passing  over  the  platform 
from  one  coach  to  another  the  train  started, 
but  he  went  on  Into  the  second  coach,  and 
found  a  seat  for  his  wife  but  none  for  the 
children,  and,  telling  Us  wife  she  must  And 
seats  for  the  children  as  the  train  was  mov- 
ing out,  he  hnrrled  to  the  platform  behind 
two  gentlemen  who  bad  gone  aboard  for 
similar  purposes,  and  after  they  had  JumiK?d 
from  the  platform  be  jumped  also.  They 
were  not  Injured,  but  Crockett  waa,  as  above 
stated,  tt  was  dark  where  and  when  he 
Jumped,  though  ft  was  at  a  place  where  pas- 
sengers alight  from  and  go  aboard  the  trains 
when  going  we8t%vard.  The  evidence  was 
coiitlk'tlng  as  to  whether  the  grounds  were 
lighted  there  or  not,  but  was  sufficient  to 
establish  that  they  were  not  The  evidence 
was  conflicting  as  to  whether  the  train  re- 
mained standing  a  reasonable  length  of  time, 
— sutlicient  to  enable  passengers  to  alight  and 
go  aboard,  and  allow  escorts  of  ladles  and 
children  to  seat  them  and  get  off  the  train, 
-but  was  sufficient  to  authorize  the  Jury  to 
find  that  it  did  not  It  was  proved  that  the 
train  at  the  time  Crockett  jumped  was  mov- 
ing at  from  6  to  12  mlies  an  hour,  bnt  that 
It  was  dark  where  he  jumped,  and  It  was 
sufficient  to  establish  that  he  did  not  know  ft 
was  moving  so  fast  at  the  time  he  Jumped, 
but  believed  It  was  moving  slowly,  and  that 
he  might  with  safety  jump  therefroniL     The 
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erSdence  vraa  soffident  to  warrant  the  Jury 
M  concluding  that  a  man  of  ordinary  pru- 
dence and  care,  under  the  same  or  almilar 
circumstances,  .'wouid  have  jumped  as  Grock- 
kett  did.  The  Injury  and  suffering  warrant- 
ed the  amount  of  the  verdict 

AppellantTa  counsel  urge  that  the  general 
demurrer  to  plain tUTs  petition  ought  to  have 
been  aostalned,  because  the  petition  showed 
that  the  plaintiff  was  guilty  of  negligence  In 
jumping  from  the  trala  while  it  was  rapidly 
moving  In  the  dark,  when  he  was  unable  to 
see  how  fast  It  was  moving  or  where  he 
would  alight.  But  the  answer  to  this  is  that 
he  also  alleges  that  the  train  was  still  at  the 
station  where  passengers  get  on  and  off,  and 
that  be  supposed  and  believed  it  was  moving 
slowly,  and  no  lights  were  placed  there  where- 
by be  oould  estimate  the  speed  thereof.  We 
tbiak.  this  made  It  a  question  of  fact  to  be 
tried  by  the  Jury,  whether  a  man  of  ordinary 
prudence  and  care  tmder  such  circumstances 
would  have  reasoned  ahout  it  and  concluded 
as  he  did.  It  did  not  allege  such  facts  as  a 
court  could  declare,  as  a  matter  of  law,  con- 
stituted negligence,  and  unless  It  did  so  it 
waa  not  subject  to  demurrer.  In  Railway 
Oo.  T.  Dorongh,  72  Tex.  Ill,  10  S.  W.  Til, 
Justice  Gaioes  said,  in  a  case  where  the  plain- 
tiff was  Injured  In  attempting  to  board  a 
moving  train:  "Whether  the  attempt  to  board 
a  train,  under  the  clrcnmstanees  dlscloaed 
by  the  evidence  in  this  case.  Is  negligent  or 
not,  iB  a  matter  of  fact  to  be  left  to  ttie 
lory.  The  general  charge  instructed  the  Jury 
In  this  case  that  If  the  'plaintiff  attempted 
to  board  def«idanfs  train  while  in  motion, 
and  when  an  ordinarily  prudent  man  would 
not  have  made  the  attempt,'  he  could  not  re- 
cover. This  clearly  and  sufficiently  present- 
ed tbe  issue  of  contributory  negligence."  4 
Elliott,  B.  B.  I  1628.  It  was  competent  for 
flie  plaintiff  to  testify  "that  the  train  was 
not  going  very  fast  at  the  time  he  jumped 
off,  and  that  be  thought  he  oouid  get  off 
aafely." 

The  third,  fourth,  and  fifth  assignments  of 
error  complain  of  the  admission  of  the  evi- 
dence of  plaintiff  and  two  other  persons,  who 
each  testified  that  at  the  steps  of  the  coach 
nhe  plaintiff  kissed  his  wife  and  children, 
and  told  them  good-bye,  and  asked  bis  wife 
to  write  him";  the  objection  being  that  these 
•eta  and  dedaratlona  were  Immaterial  and 
irrelevant,  unless  done  and  spolEOi  in  the 
presence  of  appellant's  agents  liaving  charge 
of  the  train,— that  is,  the  conductor.  The 
tliree  witneases  wlio  so  testified  alao  stated 
that  this  occnrred  in  the  presence  of  the  con- 
ductor of  the  train.  This  latter  statement 
was  ahaiidy  contradicted  by  the  conductar 
and  brakeman  and  train  porter,  and  petiiapa 
alw  by  circsmatances.  But  conceding  that 
the  evidence  was  not  material  and  relevant, 
imlcaa  the  acta  and  declarations  took  place 
in  tlie  presence  of  the  conductor,  there  vraa 
evidence  tending  to  show  that  the  conductor 
saw  and  heard  It  all,  whatever  might  be  the 


legal  consequence  of  such  knowledge.  The 
same  witnesses  were  permitted  to  testis  that 
a  gentleman  named  Long  waa  at  the  depot 
tiiat  momhig,  and  bought  a  ticket  for  that 
train,  and  before  he  could  get  on  It  it  pulled 
out  and  left  him.  This  waa  a  circumstance 
tending  to  prove,  though  very  slight  Indeed, 
that  the  train  did  not  stop  for  a  reasonable 
Imgth  of  time  to  allow  passengers  to  get 
oo. 

There  is  no  merit  In  the  ninth  assignment. 

There  was  no  error  in  admitting  the  evi- 
dence that  other  persona  who  had  attended 
ladles  on  the  train  jumped  off  just  before  and 
hi  the  presence  of  plaintiff.  The  evidence 
showed  that  they  were  not  injured,  and  this 
fact  tended  to  produce  the  conclusion  in  plain- 
tiff's mind  that  the  train  waa  not  moving 
rapidly,  and  that  he  too  might  jump  with 
safety. 

There  was  no  error  In  permitting  Mr. 
Moreland  to  testify  that  be  had  attended  his 
mother  on  the  train  that  morning  and  seated 
her  at  the  same  time  plaintiff  did,  and  that 
two  or  three  times  before  he  had  done  the 
same  thing  with  other  passengers.  It  tend- 
ed to  establish  that  such  was  customary  at 
that  depot,  and  to  that  extent  tended  to  show 
notice  to  the  agents  in  charge  of  the  train 
of  such  a  custom. 

There  Is  no  merit  in  the  fourteenth  and 
fifteenth  assignments. 

The  special  charges  referred  to  in  the  six- 
teenth and  serenteenth  assignments  of  er- 
ror were  sufficiently  given  in  the  main  charge, 
and  there  was  no  error  In  refusing  them. 

The  assignments  complaining  of  the  charge 
are  all  overruled.  We  find  it  a  clear  and  fair 
and  full  statement  of  the  law  governing  the 
case. 

The  motion  for  a  new  trial  was  properly 
overruled,  and,  finding  no  error  In  the  Judg- 
ment, it  la  affirmed. 


SIEMEBS  V.  HUNT  et  aL 

(Obort  of  Civil  Appeals  of  Tezao.     Jan.  IS, 

1902.) 

VENDOR  AND  VBNDEE— RETAININQ  POSSES- 
SION AFTER  SALE— MEASURE  Of  LIABILITT 
-CROPS— REASONABLE  RENTAL  VALUE. 

Whne  a  vendor  ezecotes  a  deed  conveying 
land  to  the  vendee,  but  remains  In  possession, 
and  does  not  deliver  the  deed  until  payment  Is 
made  by  the  vendee,  when  he  accepts  the  en- 
tire tmrehase  price  with  iuteraat  from  the  date 
of  tl>e  deed,  the  vendee's  title  relates  back  to 
the  date  of  the  deed,  and  the  vendor  is  liable 
to  him  for  the  crops  raised  on  the  land  during 
the  time  poasession  waa  retained,  bat  not  for 
wliat  wonld  be  a  leaaonaUe  lentai  valne  of  the 
property. 

On  rehearing.    Reversed. 

For  farmer  (qxiaioii,  see  66  8.  W.  62. 

ElBHEB,  a  3.  The  liability  of  a  YeaOM 
to  account  for  the  rents  and  profits,  who 
remains  in  jmssesslon  after  the  execution  of 
the  deed  conveying  the  land,  and  thereafter 
receivee  the  purchase  price  with  interest,  la 
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similar  to  that  of  a  mortgagee  rightfully  In 
possession,  whose  debt,  with  interest.  Is  sub- 
sequently paid.  2  Suth.  Dam.  241.  In  the 
latter  class  of  cases  the  mortgagee  must  ex- 
ercise ordinary  diligence  to  preserve  the 
premises,  and  must  exercise  a  like  care  in 
obtaining  such  rents  and  profits  as  may 
arise  from  a  use  of  the  premises  to  the  pur- 
poses to  which  It  is  adapted.  15  Am.  &  Eng. 
Enc.  Law  (Ist  Ed.)  821;  2  Jones,  Mortg.  S| 
1116-1125.  If  such  diligence  has  been  ex- 
ercised, and  the  mortgagee  keeps  correct  ac- 
count of  the  amounts  received,  his  liability 
to  account  extends  only  to  the  rents  and 
profits  actually  received,  and  not  for  what 
would  be  the  reasonable  rental  value  of  the 
premises.  Authorities  supra.  The  mort- 
gagee could  not  recover  compensation  for 
his  personal  services  In  managing  the  prop- 
erty, bat  would  be  entitled  to  the  reason- 
able expenses  of  marketing  the  products 
produced  upon  the  premises.  The  principles 
outlined  as  applicable  In  actions  for  an  ac- 
counting between  mortgagor  and  mortgagee 
by  analogy  apply  In  a  case  like  the  present, 
where  the  vendee  seeks  to  hold  the  vendor  In 
possession  liable  for  the  use  of  the  prem- 
ises. In  this  case  the  vendor  executed  a 
deed  of  conveyance  to  the  vendee,  which 
was  not  delivered  until  the  purchase  money 
was  paid,  and  remained  In  possession  until 
the  vendee  paid  the  purchase  money,  with 
interest.  During  this  time  a  crop  was  rais- 
ed upon  the  premises,  which  was,  after  al- 
lowing the  tenant  of  the  vendor  his  share, 
appropriated  by  the  latter.  In  the  original 
opinion  handed  down  in  this  case  (65  S.  W. 
62)  we  held  the  vendor  liable  for  the  rea- 
sonable rental  value  of  the  premises.  To 
this  extent  we  erred,  and  are  now  of  the 
opinion  that  the  liability  of  the  vendor 
should  be  determined  by  the  rules  an- 
nounced In  this  opinion,  and  for  this  purpose 
the  Judgment  will  be  reversed. 

We  cannot  agree  with  the  contention  of 
appellant,  who  Is  the  vendor,  that  in  no 
event,  under  the  facts  of  this  case,  can  be 
be  held  liable.  The  point  is  urged  that,  as 
the  vendee  declined  to  accept  the  deed  and 
pay  the  purchase  money  when  it  became 
due,  the  vendor  was  entitled  to  the  fruits 
and  revenues  thereafter  arising  from  the 
use  of  the  premises  while  the  same  was  in 
his .  possession.  We  correctly  held  In  the 
former  opinion,  to  which  conclusion  we  ad- 
here, that  as  the  vendor  thereafter  accepted 
the  entire  purchase  price,  with  interest  due 
from  the  date  of  the  deed,  he  must  account 
to  the  vendee  for  the  profits  received;  this 
upon  the  theory  that,  upon  the  payment  of 
purchase  money  and  interest,  the  title  of 
the  venSee  would  relate  back  to  the  date  of 
the  execution  of  the  conveyance,  and,  th'e 
vendor  having  received  all  of  the  Interest 
to  that  date,  it  would  be  inequitable  to  per- 
mit him  also  to  retain  the  profits  arising 
from  the  use  of  the  premises. 

We  are  also  of  the  opinion  that  the  evi- 


dence was  sufficient  to  authorize  the  sob- 
mission  of  the  question  to  the  Jury  whether 
or  not  the  cistern  was  a  fixture. 

For  the  error  indicated,  the  motion  for 
rehearing  is  granted,  and  tiie  entire  Judg- 
ment below  reversed,  and  the  cause  remand- 
ed. Motion  granted.  Reversed  and  re- 
manded. The  c<»iclU8lons  reached  are  the 
views  of  KEY,  J.,  and  the  writer  of  this 
opinion. 


NOWLIN  V.  HALU' 

(Oonrt  of  Civil  Appeals   of  Texas.     Jan.   8, 

1902.) 

SCHOOL  LANDS  —  PORCHASK  —  APPLICATION— 
SBTTLKR— ADVERSE  CLAIMANTS-WAIV- 
ER—ADDITIONAL LANDS. 

1.  In  an  act  of  trespass  to  try  title  between 
applicants  to  purchase  school  lands,  the  legal 
title  b^ng  in  the  state,  the  burden  is  on  plain- 
tiff to  show  his  right  to  the  land,  and  hence 
it  is  error  for  the  court  to  assume  in  the  charge 
that  plalntifC  had  not  already  purchased  as 
much  as  four  sections  of  school  lands. 

2.  Where,  on  a  contest  between  applicants  to 
purchase  school  lands,  the  commissioner  re- 
jects the  application  of  tlie  actual  settler,  and 
awards  the  land  to  the  other,  who  had  not  set- 
tled on  the  land,  such  award  is  void,  and  leaves 
the  land  subject  to  sale,  without  a  forfeiture 
being  declared,  as  prescribed  by  Batts'  Ann. 
Civ.  St.  art.  42181/. 

3.  Where  defendant,  without  settling  ther^ 
on,  applied  to  purchase  school  land,  section  1 
as  his  homestead  and  section  2  as  additional 
thereto,  but  settled  on  section  1  before  pl^n- 
tiff  settled  on  section  2  and  applied  to  pur- 
chase it  as  his  homestead  and  section  1  as 
additional  land,  and  a  contest,  being  instituted, 
is  not  tried  tor  more  than  one  year,  if  de- 
fendant had  a  superior  right  to  section  1  be- 
cause of  his  settlement  he  waived  such  rii^t 
by  failing  to  make  a  new  application  after  his 
settlement  occurred. 

4.  Where,  nnder  a  statute  providing  that  any 
actual  owner  of,  and  resident  on,  any  lands 
contiguous  to  state  school  lands,  may  also  bny 
any  such  lands,  a  settler  ou  school  lands  applies 
for  an  additional  tract  at  the  same  time  he  ap- 
plies for  his  homestead,  but  acquires  title  to  his 
home  tract  before  his  application  for  the  addi- 
tional tract  is  considered  and  the  land  awarded 
to  him,  the  latter  award  Is  valid,  and  he  is  en- 
titled to  the  land. 

Appeal  from  district  court,  San  Saba  coun- 
ty; M.  D.  Slator.  Judge. 

Action  by  James  M.  Hall  against  Henry 
Nowlln.  From  a  judgment  for  plalntltC.  de- 
fendant appeals.    Reversed. 

Lauderdale  &  Opp,  for  appellant.  AJlisoa 
&  Walters,  for  appellee. 

KEY,  J.  This  Is  an  action  of  trespass  to 
try  title  to  recover  two  surveys  of  state  school 
land.  The  suit  was  brought  by  the  appel- 
lee, James  M.  Hall,  against  appellant,  Henry 
Nowlln,  W.  A.  Buchholz,  O.  D.  Lang,  and  B. 
R.  Bode.  All  of  the  defendants  except  Now* 
lln  disclaimed.  Nowlln  answered  by  gen- 
eral denial,  plea  of  not  guilty,  and  a  special 
plea,  setting  forth  in  detail  the  title  asserted 
by  him.  There  was  a  verdict  and  judgment 
In  favor  of  the  plalntllf,  and  the  defendant 
Nowlln  has  appealed.    byV^jOOQlC 

'  For  opinion  on  rehenrtng,  see  W  S.  W.  SSL 
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Without  stating  all  of  tbe  evidence,  it  is 
■nfficient,  for  the  purpose  of  this  opinion,  to 
rar  that  the  record  shows  that  the  defendant 
Bachhols  made  prior  applications  to  pur- 
chase the  land  from  tbe  state,  which  appli- 
caUons,  as  well  as  those  subsequently  made 
bj  the  plaintlfC,  were  in  due  form,  and  ac- 
companied by  the  partial  payment  of  the 
purchase  price  and  the  obligation  for  the  re- 
mainder, as  required  by  law.  However,  the 
undisputed  evidence  clearly  shows  that  at 
the  time  he  made  his  applications  to  pur- 
chase be  was  not  an  actual  settler  on  either 
survey.  Thereafter  the  plaiutift.  Hall,  made 
his  applications  to  purchase  one  of  the  ear- 
veys  as  an  actual  settler,  and  the  other  as 
additional  land  within  a  radius  of  five  miles 
of  his  home  tract,  and  testimony  was  submit- 
ted tending  to  show  that  he  was  an  actual 
settler  on  the  home  tract  at  the  time  he  made 
his  applications  to  purchase.  Tbe  laud  com- 
missioner awarded  both  tracts  to  Buchbolz 
on  his  prior  applications  to  purchase,  and  re- 
jected the  plaintiff's  applications  because  the 
lands  had  already  been  sold. 

The  sixth  assignment  of  error  complains 
of  the  court's  charge  because  It  assumed  that 
prior  to  his  applications  to  purchase  the  lands 
the  plaintiff  had  not  already  purchased  as 
mnch  as  four  sections  of  school  land  from 
the  state,  and  in  not  submitting  that  Issue 
to  the  Jury.  In  our  judgment,  this  assign- 
ment must  be  sustained.  If  It  be  conceded, 
as  we  think  the  facts  show,  that  the  defend- 
ant had  no  title  whatever  to  either  tract  of 
land,  still,  as  the  legal  title  to  both  tracts  Is 
yet  In  tbe  state,  and  as  the  plalntUTs  appli- 
cation to  purchase  bad  been  rejected,  the 
bnrden  rested  npon  him,  in  order  to  recover 
tbe  land,  even  from  a  trespasser,  to  shoiw 
that  he  was  entitled  to  purchase  It  from  the 
state,  and  that  his  application  to  do  so  should 
not  have  been  rejected.  Now,  the  statute 
which  authorizes  tbe  commissioner  of  the 
general  land  office  to  sell  the  school  lands 
of  the  state  prescribes  the  class  of  persons 
who  may  become  purchasers  thereof,  and 
any  one  claiming  the  right  to  purchajse  tbere- 
nnder  most  show  that  he  comes  within  the 
class  prescribed.  The  statute  declares  that 
BDch  lands  shall  be  subject  to  sale  but  to 
actual  settlers  only,  except  where  otherwise 
provided  by  law,  and  In  quantities  not  less 
than  80  acres  or  mnltiples  thereof,  nor  more 
than  four  sections  containing  640  acres  more 
or  less.  The  restriction  in  reference  to  the 
quantity  of  land  which  may  be  sold  to  one 
purchaser  Is  of  equal  force  with  the  require- 
ment that  such  purchaser  be  an  actual  set- 
tler. Donbtless  the  legislative  purpose  was 
to  promote  the  development  of  the  territory 
In  which  the  lands  belonging  to  the  state 
school  fond  are  situated  as  well  as  to  ren- 
der that  fund  available  for  actual  use,  and 
It  was  supposed  that  this  object  would  be 
best  attained  by  selling  the  lands  In  limited 
qnantitles  and  to  actual  settlers  only.  But, 
whatever  may  have  been  the  purpose  Intend- 


ed, It  Is  quite  clear  that  the  legislature  had 
the  power  to  limit  the  sale  of  these  lands 
to  a  particular  class,  and  that  It  has  done  so^ 
and  that  no  person  belongs  to  that  class,  im- 
less  he  has  become  an  actual  settler  upon 
the  land  and  has  not  already  purchased  four 
sections  of  such  land  from  the  state.  Hence 
It  Is  obvious,  we  think,  that  when  the  bur- 
den rests  upon  one  to  show  that  he  belongs 
to  the  class  referred  to,  it  Is  quite  as  essen- 
tial that  he  should  show  that  he  has  not  al- 
ready purchased  four  sections  as  It  is  for  him 
to  show  that  he  Is  an  actual  settler.  This 
Issue  was  not  submitted  to  the  Jury,  and  nei- 
ther the  plaintiff  nor  any  other  witness  testi- 
fied in  reference  thereto. 

The  court  Instructed  the  Jury  that  an  ac- 
tual settlH:  in  good  faith  "Is  one  who  prior  to 
his  application  to  purchase  has.  In  good  faith, 
actually  settled  upon  the  land  for  the  pur- 
pose of  making  his  home  thereon."  This  Is 
correct  as  far  as  it  goes,  and,  without  holding 
that  reversible  error  was  committed  in  this 
respect,  we  suggest  that  upon  another  trial 
this  definition  be  enlarged  by  adding  thereto 
that  if  the  settlement  upon  the  land  or  the 
application  to  purchase  was  made  for  the 
benefit  of  any  other  person  or  corporation, 
and  not  for  the  sole  purpose  of  making  a 
home  for  the  plaintiff  and  bis  family,  then 
he  was  not  a  settler  In  good  faith  at  the  time 
he  applied  to  purchase. 

The  point  Is  made  that  as  the  land  had 
been  previously  awarded  to  Bucbholz  by  the 
commissioner  of  tbe  land  office,  and  as  appel- 
lant, NowUn,  had  acquired  Buchbolz's  title, 
It  devolved  upon  the  plaintiff  to  show  that 
the  commissioner  of  the  land  office  bad  de- 
clared a  forfeiture  of  Bnchholz's  title,  aa 
presci-lbed  by  article  4218L,  Batts'  Ann.  Civ 
St  In  O'Keefe  v.  McPherson  (Tex.  Civ. 
App.)  61  S.  W.  534,  It  was  held  that,  when 
scho^  land  had  been  sold  to  an  actual  set- 
tler under  the  present  law,  there  could  be  no 
forfeiture  of  the  sale,  by  failure  to  occupy 
or  otherwise,  so  as  to  place  the  land  on  the 
market  again,  until  the  commissioner  of  the 
land  office  had  declared  and  indorsed  the  for- 
feiture in  the  manner  prescribed  by  article 
4218La,  Batts'  Ann,  OIv.  St  That  decision 
may  be  correct  but  tbe  question  there  decid- 
ed Is  not  the  one  presented  here.  Forfeitures 
are  not  favored  by  law,  and.  If  the  statute 
has  prescribed  the  mode  of  forfeiting  con- 
tracts for  the  sale  of  public  lands,  the  method 
thus  prescribed  must  be  pursued  In  order  to 
produce  that  result  The  question  Involved 
in  this  case  is  one  of  power.  The  statute  au- 
thorizes the  sale  of  school  lands  to  a  particu- 
lar class  of  persons,  and  unless  the  purchaser 
belongs  to  that  class  the  commissioner  of  the 
land  office  is  without  power  to  make  the  sale, 
and  If  he  was  without  power  to  make  the 
sale  then  his  act  In  doing  so  was  void  and  in- 
operative, and  the  land  remained  upon  the 
market  and  subject  to  sale,  the  same  as  it 
was  before  the  void  contract  was  made.  In 
Eastln  V.  Ferguson,  23  S,  W.  918.  the  court 
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of  ciTil  appeals  at  Oalveaton,  in  a  well-con- 
aldered  opinion,  beld  tliat  the  action  of  the 
commissioner  at  the  land  office  was  not  final 
1b  determining  whether  an  applicant  to  pnr- 
chase  scbool  land  was  an  actual  settler,  and 
that  one  holding  under  a  subseqnent  applica- 
tion had  the  risfat  to  show  that  the  formor 
applicant  was  not  an  actual  settler  upon  the 
land,  and  therefore  not  entitled  to  purchase 
:t;  and  a  similar  principle  of  law  was  an- 
nounced and  applied  in  Qammage  v.  Powell, 
61  Tex.  629,  and  McCarthy  v.  Gomes,  85  Tex. 
14k  19  S.  W.  893.  Hence  we  rule  against  ap- 
pellant on  this  question. 

The  two  tracts  of  land  In  controversy  are 
designated  sections  N08.  1  and  2,  the  former 
containing  640  acres,  and  the  latter  870. 
Buchhoiz  made  application  to  purchase  No. 
1  as  an  actual  settler,  and  No.  2  as  additional 
school  land  within  a  radius  of  five  miles  of 
his  home  surrey.  His  application  to  purchase 
No.  1  was  made  October  19, 1890,  and  his  ap- 
plication to  purchase  No.  2  was  made  October 
23,  1S99.  The  plaintiff's  applications  to  pur- 
chase the  two  surveys  bear  date  March  15, 
1900,  and  were  filed  in  the  land  office  Mardi 
19,  1900.  While  Buchhoiz  was  not  an  actual 
settler  on  either  survey  at  the  time  he  made 
his  applications  to  purchase,  there  was  evi- 
dence tending  to  show  that  he  became  an  ac- 
tual settler  on  eectlon  No.  1  before  the  plain- 
tiff made  his  applications  to  purchase;  and 
it  Is  contended  on  behalf  of  Nowlln,  who 
has  succeeded  to  Buchholz's  rights,  that  If  at 
and  prior  to  the  time  the  plaintiff  made  appli- 
cation to  purchase  section  1  in  addition  to 
section  2,  his  home  tract,  Buchhoiz  became 
an  actual  settler  on  No.  1,  his  right  to  pur- 
chase It  for  use  as  a  home  was  superior  to 
Hall's  right  to  pnrchase  It  as  additional  land, 
and  that  Nowlln,  as  the  assignee  of  Buch- 
hoiz, would  be  entitled  to  a  reasonable  time 
to  file  an  application  and  consummate  a  con- 
tract for  the  purchase  of  section  1.  If  the 
correctness  of  this  proposition  be  conceded, 
—which,  however,  we  do  not  decide,— we 
think  Nowlln  has  waived  whatever  rights  he 
had  In  that  regard.  The  plaintlfTs  original 
petition  was  filed  March  22,  1900.  and  the 
case  was  tried  April  12,  1901.  Nowlln  pur- 
chased Buchholz's  right  to  the  land  in  Febru- 
ary, 1900.  So  it  appears  that  for  more  than 
a  year  before  the  case  was  tried  Nowlln  was 
apprised  of  the  fact  that  his  title  was  con- 
tested, and  reasonable  diligence  would  have 
disclosed  the  facts  that  the  plalntlflT  had 
made  subsequent  applications  to  x>nrehase  the 
lands,  and  that  Buchhoiz,  at  the  time  his  ap- 
plications to  purchase  were  made,  was  not 
In  fact  an  actual  settler,  yet  It  was  not 
shown  that  either  Buchhoiz  or  Nowlln  had 
ever  made  any  other  application  to  purchase 
the  lands.  Certainly  one  year  was  more 
than  ample  time  within  which  to  make  such 
application,  and  If  the  right  to  do  so  ever 
existed  it  was  lost  by  a  failure  to  exercise 
It  within  the  time  referred  to. 

One  ether  point  Is  all  that  we  can  to 


discuss  In  this  opinion.  As  before  stated. 
Hall's  applications  to  purchase  were  ma'le 
at  the  same  time  and  filed  in  the  land  of&ce 
on  the  same  day,  and  it  is  contended  on  be- 
half (tf  Nowlln  that  Hall's  purchase  of  sec- 
tion 1  is  Invalid  because  he  was  not  then 
the  owner  of  section  2,  his  home  survey. 
The  statute  reads,  "any  actual,  bona  fide 
owner  of  and  resident  upon  any  other  lands 
contiguous  to  said  lands,  or  within  a  radloa 
of  five  miles  thereof,  may  also  buy  any  of 
the  aforesaid  lands,"  etc.  The  testimony 
shows  that  section  2,  Hall's  home  snrvey, 
was  awarded  to  him  first  by  the  commission- 
er of  the  land  office,  and  several  days  there- 
after section  1  was  awarded  to  him  under 
the  statute  quoted.  It  may  be  true  that  be 
did  not  have  the  right  to  purchase  section  1 
at  the  time  he  made  his  application,  because 
be  was  not  then  the  owner  of  sectl<m  2,  bat 
at  the  time  his  application  to  purchase  No.  1 
was  considered  and  approved  he  was  the 
owner  of,  and  an  actual  settler  upon.  No.  2, 
according  to  the  verdict  of  the  Juiy.  So  we 
are  of  the  opinion  that  if  he  was  an  actual 
settler  upon  No.  2  at  the  time  that  No.  1 
was  awarded  to  him,  and  the  rights  of  no 
third  person  had  Intervened,  he  was  entitled 
to  pnrchase  both  sections,  and  they  were 
correctly  awarded  to  him  by  the  commission- 
er of  the  land  office. 

We  rule  against  appellant  on  the  other 
Questions  presented  In  his  brief,  except  those 
complaining  of  the  verdict  The  case  must 
be  tried  again,  and  we  thlnlc  the  jury  should 
pass  upon  the  facts  without  any  Intimation 
from  this  or  any  other  court  as  to  how  they 
should  decide. 

For  the  error  pointed  out,  the  Judgment 
win  be  reversed  and  the  cause  remanded. 
Be  versed  and  remanded. 


OALLAOHER  v.  PTTGH  et  aL 

(Court  of  Oivil  Appeals  of  Texas.   Jaa.  IB, 
1902.) 

OARNISHMBNT  — UABIUTT  OF  OABMISHn — 

DEBTS  CRBATSO  AFTER   SERVICB  OF  WRIT 
—ANSWER— TIME  OF  ANSWERING. 

A  gamlBhee,  required  by  Sayles'  Ann.  Civ. 
St  arts.  220,  222,  to  state  what  if  anything, 
he  is  indebted  to  the  defendant,  and  was  when 
the  writ  was  served,  is  liable  for  any  Indebted- 
oesa  to  the  principal  defendant  created  between 
the  time  of  the  service  of  the  writ  and  the  re- 
turn day  thereof,  as  well  as  for  debts  created 
before  the  service;  and  hence,  where  a  gar- 
nishee answers  before  the  return  day,  denying 
the  indebtedness,  it  is  error  to  refuse  to  re- 
quire him  to  also  answer  on  the  return  day. 

Appeal  from  district  court  McLennan 
conn^;    Marshall  Surratt  Judge. 

Garnishment  proceedings  by  J.  N.  Gal- 
lagher, as  administrator  of  the  estate  of 
Daniel  Baker,  deceased,  against  W.  A.  Pngh 
&  Co.  From  a  Judgment  in  favor  of  de- 
fendants, plaintiff  appeals.    Reversed. 
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Prendergast    &    Sanford,    for    appellant 
J.  B.  Downs  and  R.  I.  Muuroe,  for  appel- 


FISHEB,  C.  J.  Gallagher,  as  adminlatra- 
tor  of  the  estate  of  Daniel  Baker,  deceased, 
sued  J.  K.  and  A.  T.  Kose,  makers  of  a 
promissory  note  for  |1,000,  dated  September 
2U,  1889,  due  one  year  after  date,  payable 
to  Galla^ier,  aa  administrator,  and  drawing 
Interest  at  8  per  cent,  per  annum  from  date, 
and  10  per  cent,  attorney's  fees.  At  the 
time  of  the  institution  of  that  suit  the  ap- 
pellant sued  out  a  writ  of  garnishment 
against  the  appellees,  W.  A.  Fugh  &  Co.,  on 
the  ground  that  the  garnishees  were  indebtp 
ed  to  the  defendant  J.  K.  Btoae.  The  affl- 
davit  and  bond  were  in  the  terms  of  the 
statute.  On  the  same  day  (that  Is,  April 
15,  1901)  the  clerk  of  the  court  caused  to  be 
issued  a  writ  of  garnishment  against  the 
ai^iellees  in  the  terms  of  the  statate,  which 
was  on  the  same  day  served  upon  the  gar- 
nishees. The  writ  commanded  the  gar- 
nishees to  be  and  appear  Isefore  said  court 
at  the  next  term  thereof,  to  be  held  at  Waco, 
In  said  county,  on  the  iBt  day  of  July,  1901, 
then  and  there  to  answer  npon  oath  what,  if 
anything,  they  are  Indebted  to  the  said  J. 
K.  Kose,  or  were  when  this  writ  was  serv- 
ed upon  them.  On  the  1st  day  of  May,  1901, 
the  gamisheee  filed  their  answer,  to  the  ef- 
fect that  they  were  not  Indebted  to  the  said 
J.  K.  Rose,  and  were  not  Indebted  to  him 
when  the  writ  of  garnishment  was  seired 
npon  tbem.  On  July  2,  1001,  the  appear- 
ance day  of  the  term  of  the  district  court, 
the  appellant  filed  a  motlcw  requesting  the 
court  to  strike  out  the  pretended  answer  of 
the  garnishees,  and  require  them  to  at  ones 
answer,  for  the  following  reasons,  and  on 
the  following  grounds:  (1)  Because  said 
pretended  answer  was  sworn  to  and  filed  in 
this  case  prematurely,  and  not  at  a  time 
when  the  law  requires  such  answer  to  be 
made,  sworn  to,  and  filed.  (2)  Because  the 
garnishees  did  not  answer  that  they  are  in- 
debted to  the  defendant  J.  K.  Rose,  and 
were  on  July  1,  1901,  the  time  when  they 
are  commanded  by  the  writ  herein  and  the 
law  to  answer;  and  because  they  do  not 
answer  that  they  are  indebted  to  the  said 
defendant  at  the  time  from  the  date  said 
writ  was  served  upon  them  to  July  1,  1901, 
the  day  on  which  court  convened,  and  on 
which  day  they  are  required,  by  the  terms 
of  the  writ  served  upon  tbem  and  the  law, 
to  answer.  (3)  In  said  motion  appellant  also 
alleged  that,  between  the  time  the  gar- 
nishees swore  to  and  filed  said  answer  and 
the  first  day  of  the  term  of  the  court,  they 
became  Indebted  to  said  J.  K.  Rose  for  $100, 
and  said  Rose,  with  Intent  to  prevent  appel- 
lant from  holding  them  liable,  thereupon  in- 
duced and  procured  them  to  sign,  swear 
to,  and  file  said  answer  at  the  time  it  was 
done;  and  the  said  Rose  and  the  garnishees, 
for  the  purpose  and  with  the  intent  afor^ 


said,  colluded,  conspired,  and  ooafederated 
together,  and  the  said  garnishees  so  swore  to 
and  filed  said  pretended  answer,  and  said 
liose  had  them  to  do  so,  in  order  to  defeat 
him  and  prevent  his  recovery  of  that  much 
of  said  debt 

The  case  was  tried  July  13,  1901,  upon 
the  answer  as  filed  by  the  garnishees;  the 
court  at  the  time  overruling  the  above  ob- 
jections of  appellant  We  are  inclined  to 
the  opinion  that  the  court  erred  in  refusing 
to  require  the  gaiiiisbees  to  file  their  answer 
upon  the  date  specified  In  the  writ  as  the 
return  day;  that  is,  the  first  day  of  court 
at  which  they  were  required  to  appear  and 
answer.  It  seems  to  be  the  settled  doctrine 
in  this  state  that  from  the  date  of  the  serv- 
ice of  the  writ  to  the  filing  of  answer  the 
garnishee  can  be  held  liable  for  any  indebt- 
edness created  during  that  interval.  Gause 
v.  Cone,  73  Tex.  239,  11  S.  W.  162. 

The  various  provisions  of  the  statute  bear- 
ing upon  the  liability  of  the  garnishee  seem 
to  require  that  his  answer  shall  be  so  fram- 
ed as  to  account  for  what  he  may  be  In- 
debted to,  or  what  etfects  be  may  have  In 
his  possession  of,  the  defendant  up  to  the 
first  day  of  the  term  of  the  court  to  wlilch 
he  is  cited  to  appear  and  answer.  That  is 
to  say,  the  statute  requires  that  the  writ  of 
gamlshmeut  shall  command  the  garnishee 
to  apitear  before  the  court  out  of  which  the 
writ  Is  Issued  on  the  first  day  of  the  ensuing 
term  thereof,  to  answer  upon  oath  what  if 
anything,  he  Is  Indebted  to  the  defendant 
and  was  when  said  writ  was  served,  and 
what  effects.  If  any,  he  has  in  his  posses- 
sion, and  had  when  such  writ  was  served. 
Such  is  the  effect  of  article  220,  Sayles'  Ann. 
Civ.  St;  and  the  form  of  the  writ  as  re- 
quired by  article  222,  keeps  In  view  this  re- 
quirement There  are  other  provisions  of 
the  statute  bearing  upon  this  subject  but 
we  do  not  think  they  are  inconsistent  with 
the  terms  of  the  two  articles  of  the  statute 
Just  noticed.  The  purpose  of  these  provi- 
sions of  the  statute  evidently  was  to  fix  the 
liability  of  the  garnishee  up  to  the  first  day 
of  the  term  of  the  court  at  which  he  was 
required  to  answer.  The  object  was  to  hold 
him  responsible  not  only  to  the  date  of  the 
service  of  the  writ,  but  for  the  Interval  of 
time  between  that  time  and  the  return  day, 
upon  which  he  was  required  to  answer;  and 
this  view  is  in  keeping  with  the  principle  de- 
cided In  Gause  v.  Cone,  supra.  The  failure  to 
enforce  these  requirements  of  the  statute 
might  and  doubtless  did.  In  this  case.  Injuri- 
ously affect  the  Interest  <^  the  plaintiff;  and 
we  see  no  reason  In  this  particular  instance, 
or  in  any  other  case  where  the  question 
might  be  direcUy  raised,  why  the  require- 
ments of  the  statute  should  be  dispensed 
with,  and  the  garnishee  relieved  of  the  duty 
of  accounting  for  the  effects  in  his  posses- 
sion, and  the  indebtedness  he  may  be  due 
the  defendant  up  to  the  day  on  which  he 
is  required  to  answer  under  the  terms  of  tht 
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BtatDte.  We  are  of  opinion  that  the  court 
etred  In  the  ruling  complained  of,  and  tbe 
gamisbees  should  have  been  required  to  file 
tbelr  answer  upon  tbe  first  day  of  tbe  term 
of  the  court  at  which  they  were  required  to 
appear. 

As  to  whether  or  not  the  court  should, 
upon  another  trial  of  tbia  case,  award  at- 
torney's fees.  Is  a  matter  we  do  not  decide; 
but  we  do  not  think  that  the  amount  al- 
lowed as  attorney's  fees  was  unreasonable. 

For  the  errors  indicated,  the  Judgment  Is 
reversed,  and  tbe  cause  remanded.  Revers- 
ed and  remanded. 


BRIDGES  et  al.  v.  WILLIAMS.' 

(Court  of  Civil  Appeals  of  Texas.    Jan.  15, 
1002.) 

NEW  TRIAL-INABILITY  TO  PROCURE  BX- 
PECTRD  ETVIDENCK  —  DISCOVERY  DCRINQ 
TRIAL— FAILURE  TO  ASK  FOR  CONTINUANCE 
—  ACTION  FOR  CONVERSION  —  WRONGFUL 
TAKING— PERSONS  ENTITLED  TO  POSSESSION 
—RIGHT  TO  BUB— 8CFPICIBNCY  OP  EVI- 
DENCE. 

1.  Where  defendants  discovered  during_  trial 
that  certain  account  books  material  to  their  de- 
fense could  not  be  procured,  but  failed  to  asb 
for  a  continuance  in  order  to  obtain  them,  they 
could  not,  after  verdict,  claim  the  right  to  a 
new  trial  because  of  tbe  absence  of  such  books. 

2.  While  plaintiff's  intestate  was  unconscious 
from  the  effects  of  poison,  defendants  went  to 
big  store,  which  was  run  under  the  name  of  the 
L.  Co.,  which  was  not  the  intestate's  name,  and 
persuaded  a  clerk  who  worked  in  the  store,  but 
who  had  no  authority  to  sell  at  wholesale,  to 
deliver  to  them  certain  goods  In  settlement  of 
a  debt  due  them  from  the  L.  Co.  The  evidence 
showed  that  the  intestate  had  run  the  business 
as  the  L.  Co.  for  several  years,  and  had  always 
had  complete  possession  and  control  thereof  as 
If  It  were  his  own.  The  only  evidence  tending 
to  show  that  the  business  was  not  his  own  were 
two  letters  inti-odnced  by  defendants,  found  on 
his  deslc,  one  of  which  stated  that  the  business 
did  not  belong  to  intestate,  and  the  other  that 
his  total  resources  consisted  of  a  small  sum  of 
money  in  the  safe.  Plaintiff's  intestate  never 
recovered  consciousness,  and  never  ratified  the 
sale  made  by  his  clerk.  Eeld,  that  the  evidence 
was  sufficient  to  show  the  property  to  have  been 
assets  of  the  estate,  so  as  to  support  a  verdict 
for  plaintiff  for  possession  or  value  of  the  goods. 

3.  Defendants  had  no  title  to  goods  nor  right 
of  possession,  and  hence  were  wrongdoers,  as 
against  whom  the  possession  to  which  plaintiff 
was  entitled  as  administrator  was  sufficient  to 
give  him  the  right  to  sue  for  the  goods  or  their 
value. 

Appeal  from  McLennan  county  court;  O, 
B.  Gerald,  Judge. 

Suit  by  Lud  Williams,  administrator,  against 
Bridges  &  Early,  to  recover  certain  goods  or 
their  value,  alleged  to  have  been  wrongfully 
taken  from  plaintlfTs  Intestate  by  defend- 
ants. Prom  a  judgment  In  favor  of  plain- 
tiff, defendants  appeal.    Affirmed. 

Defendants  set  up  that  the  Lewis  Grocery 
Company  was  the  owner  of  the  merchandise, 
which  owed  them  $240.90,  and  that  the  goods 
taken  by  tbem  from  the  company  were  In 
payment  of  tliat  debt,  and  were  substantially 

*  For  oplDlon  on  rehearing,  see  66  S.  W.  484. 


the  same  goods  sold  by  them  to  the  company, 
the  value  of  which  was  not  more  than  sutfi- 
clent  to  pay  said  debt  The  goods  were  not 
found,  and  plahitift  bad  Judgment  for  $291.- 
80,  from  which  this  appeal  Is  prosecuted  by 
defendanta  The  principal  facts  are  clearly 
stated  In  the  testimony  of  John  Vlvrett,  as 
follows:  "I  knew  A.  B.  Thomas  In  bis  life- 
time. He  died  the  4th  day  of  December, 
1899.  At  tbe  time  of  bis  death  he  was  en- 
gaged in  a  grocery  store  on  South  Third 
street  In  Waco.  I  do  not  know  who  owned 
the  business.  It  was  known  as  tbe  Lewis 
Grocery  Company,  a  retail  grocery  company. 
Mr.  Thomas  employed  me  to  work  In  the 
store.  He  gave  me  direction  as  to  my  duty. 
He  managed  the  business.  The  stationery, 
bill  heads,  etc.,  bore  the  name  of  tbe  Lewi's 
Grocery  Company.  Mr.  Thomarf  name  did 
not  appear  on  any  of  the  signs,  paper,  or  bill 
heads.  I  do  not  know  who  composed  the 
Lewis  Grocery  Company.  Never  did  ask. 
The  business  was  nm  under  the  name  of  the 
Lewis  Grocery  Company  for  five  or  six  years 
prior  to  Mr.  Thomas'  death,  and  I  never 
knew  of  anybody  being  connected  with  it. 
On  the  4th  day  of  December,  1809,  about  6 
o'clock  In  the  morning,  I  found  Mr.  Thomas 
In  the  back  end  of  tbe  store  In  an  uncon- 
scious state,  and  went  out  and  called  for  help. 
We  sent  for  Dr.  Curtis,  who  arrived  shortly 
afterwards,  when  he  was  taken  to  bis  board- 
ing house,  about  four  blocks  away.  I  do  not 
know  whether  he  ever  regained  conscious- 
ness. If  he  did,  I  did  not  know  it  He  died 
that  night  about  eleven  or  twelve  o'clock.  I 
was  with  blm  when  he  died.  The  Lewis 
Grocery  Company  owed  Bridges  &  Early. 
During  tbe  day  before  Mr.  Thomas  died,  Mr. 
Bridges  came  to  me,  and  asked  me  to  let 
him  have  the  go.  ds  to  the  amount  of  their 
account  I  was  uncertain  what  to  do.  and 
put  him  off.  We  met  several  times  during 
the  day,  and,  finally,  about  seven  o'clock,  we 
met,  and  I  told  him  that  I  would  go  to  the 
store  and  get  the  goods.  We  (Mr.  Bridges, 
and  Mr.  Penry,  his  attorney,  and  I)  went  to 
the  store,  and  went  In,  and  put  up  a  wagon 
sheet  to  keep  the  curious  passers-by  from 
gathering  about  the  front  Mr.  Bridges  knew 
of  Mr.  Thomas'  illness  and  his  likelihood  to 
die,  and  that  was  discussed  aa  one  of  the 
reasons  he  wanted  bis  bill  settled.  Mr. 
Bridges  collected  such  goods  as  had  been 
bought  from  Bridges  &  Early,  with  a  few 
exceptions.  The  prices  were  agreed  on  at 
cost  or  wholesale  price,  or,  perhaps,  a  little 
more,  and  measured  and  counted  and  weigh- 
ed, and  all  laid  aside  In  a  pile  to  themselves. 
We  made  no  bill  at  the  time.  The  amount 
of  goods  I  let  Bridges  have  about  paid  bis 
debt  We  got  through  about  nine  o'clock,  and 
next  morning  came  back,  and  I  opened  the 
store,  and  they  took  the  goods  out  which  had 
been  delivered  to  them  the  evening  before.  The 
goods  sold  to  Bridges,  Early  &  Co.  consisted  of 
nearly  all  the  staple  goods  In  the  store.  The  bill 
amounted  to  about  the  same  sum  due  Bridges 
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&  £arly  by  the  liewte  Grocery  Company.  In 
discussing  abont  selling  them  the  goods, 
something  was  said  about  an  attachment 
against  the  stock,  and  I  thought  I  had  better 
let  them  hare  the  goods.  I  never  settled  any 
bills  before.  Mr.  Thomas  had  never  told 
me  to  do  80.  I  did  not  keep  the  books,  and 
did  not  know  the  state  of  the  accounts  with 
those  from  whom  be  purchased  goods.  I 
never  sold  such  a  bill  before  as  this  one  to 
the  defendants,  or  any  one  else.  Mr.  Thomas 
never  told  me  to  sell  at  wholesale.  I  did  not 
sell  any  other  goods  during  the  day  that  Mr. 
Thomas  was  HI.  I  did  not  agree  to  let  them 
have  the  goods  until  they  threatened  to  at-  ' 
tach  the  stock,  which  I  was  satisfied  would 
be  Injurious  to  the  business.  Mr.  Thomas 
never  told  me  that  the  business  was  his,  or 
who  the  Lewis  Grocery  Company  was.  My 
general  duties  were  to  sell  goods,  or  take 
orders,  etc.,  and  I  bought  some  goods.  I  took 
full  control  of  the  business  In  Mr.  Thon^is' 
absence.  When  Mr.  Thomas  was  In  Jail  on 
a  charge  of  murder,  the  plaintiff,  Mr.  Wil- 
liams, took  charge  of  the  business,  and  put 
me  and  a  relative  of  his  in  charge.  I  don't 
know  how  he  got  the  keys.  I  did  not  have 
any.  This  was  In  1807,  about  two  years  be- 
fore Mr.  Thomas'  death.  The  business  was 
then  on  Eleventh  and  Webster  streets,  and 
after  Mr.  Thomas  got  oat  of  Jail  he  took 
charge  again,  and  later  on  moved  to  South 
Third  street  I  always  carried  the  keys  to 
the  Third  street  store.  The  morning  I  found 
Mr.  Thomas,  I  also  found  two  letters  from 
blm  on  his  desk,  one  addressed  to  me  and 
one  addressed  to  Mr.  W.  E.  Owens.  (The 
witness  was  shown  two  letters  addressed  as 
stated,  which  he  identified  as  the  same  let- 
ters, and  said  the  same  were  written  by  A. 
B.  Thomas,  being  the  same  letters  intro- 
duced In  evidence  by  defendants.)  In  talk- 
ing about  selling  them  the  goods,  something 
was  said  about  mnning  an  attachment  for 
the  debt,  and  I  thought  I  had  better  let  them 
have  the  goods,  and  settle  their  bill.  I  never 
settled  any  bills  before,  unless  Mr.  Thomas 
told  me  to  do  so.  I  did  not  keep  the  books, 
and  did  not,  therefore,  know  the  state  of  the 
acconnts  with  persons  from  whom  he  pur- 
chased goods.  I  never  sold  such  a  bill  be- 
fore to  Bridges,  Early  &  Co.,  or  any  one 
else.  Mr.  Thomas  never  told  me  to  sell  at 
wholesale.  I  did  not  sell  any  other  goods 
during  the  day  Mr.  Thomas  was  ill."  Thom- 
as was  unconscious  from  the  effects  of  the 
poison  he  had  taken— morphine  and  opium— 
at  the  time  the  goods  were  set  aside  for 
Bridges  &  Early,  and  was  in  that  condition 
until  be  died.  The  testimony  shows  that  he 
was  in  possession  of  the  goods,  and  was  car- 
rying on  the  business  in  the  name  of  the 
Lewis  Grocery  Company,  and  he  had  been 
doing  business  under  that  name  for  five  or 
six  years  prior  to  his  death.  He  knew  noth- 
ing about  the  delivery  of  the  goods  taken  by 
Bridges  &  Early,  and  was  unconscious  at  the 
time  the  goods  were  taken  by  them.    Bridges 


&  Early  carried  the  goods  away  and  appro- 
priated them.  Thomas  was  charged  with 
murder  in  1897,  and  he  told  his  counsel  that 
the  little  stqre  was  all  he  bad  in  the  world, 
and  told  the  counsel  that  It  belonged  to  him. 
This  was  about  one  year  before  he  died.  At 
Waco,  December  3d,  he  wrote  Mr.  W.  E. 
Owens  the  foUowbig  letter:  "W.  B.  Owens 
—Dear  Bro.:  What  I  am  about  to  do,  I  will 
not  attempt  to  Justify,  for  to  one  who  has 
not  passed  through  what  I  have  there  could 
be  no  clear  conception.  The  Inhnmanity  of 
some  of  Waco's  people  is  beyond  belief,  save 
to  those  who  have  borne  Its  burdens.  This 
is  the  last  time  I  will  be  able  to  defend  my- 
self, 80  I  wish  to  reiterate  my  evidence.  I 
did  not  seek  the  dlfllculty  with  Peuu  & 
Stewart  It  was  forced  on  me.  They  were 
full  of  bad  whisky  (was  there  ever  any  good 
whisky?)  That,  coupled  with  their  evil  mo- 
tives, made  my  appeals  to  reason  unheeded. 
The  fight  was  pushed  on  me.  It  was  slay  or 
be  slain.  I  want  you  to  see  that  I  am  burled. 
The  business  owes  me  ($50.00)  fifty  dollars. 
It  is  all  I  have.  It  will  buy  a  cheap  coffin 
and  pay  for  a  coach.  This  business  belongs 
to  Dr.  J.  L.  Goree,  of  Pine  Bluff,  Ark.  I 
have  no  interest  In  It  I  want  John  Vlvrett 
to  have  my  personal  belongings  after  I  am 
burled.  Forgive,  oh,  forgive,  your  Bro.,  A. 
B.  Thomas."  Also,  under  date  of  December 
Sd,  tlie  following  letter:  "Dear  Old  John:  I 
cannot  leave  you  without  saying  good-by, 
and  thanking  you  for  your  faithfulness,  and 
for  the  tender  regard  you  always  treated  me 
with.  Let  us  hope  that  there  is  a  world  be-- 
yond  the  cedars  and  the  stars,  when  we  may 
meet  again,  and  find  that  peace  sofarremoved 
In  this.  I  have  directed  that  you  receive  all 
my  personal  belongings.  I  would  have  done 
more  for  you,  but  It  Is  impossible.  I  have 
exhausted  all  my  means  except  fifty  dollars, 
In  the  safe,  to  bury  me.  John,  please  look 
after  the  horse  until  be  Is  disposed  of.  See 
that  he  gets  proper  attention.  He,  too,  has 
been  faithful.  Again,  there  is  the  cat  If  it 
Is  locked  up  in  the  store  without  food  or 
drink  for  long,  it  too,  will  suffer.  If  you 
have  a  few  simre  moments,  please  look  after 
them  for  old  time  sake,  and  .when  you  meet 
any  one  who  stood  by  me  in  my  hour  of 
trouble  thank  them  for  me.  I  can't  write 
tliem  all.  Now,  farewell,  and  may  your  fu- 
ture be  bright  Give  my  regards  to  your 
wife  and  boys.  Your  friend,  A.  B.  Thomas. 
I  have  some  money  i|2.50)  in  an  envelope  on 
the  desk.  It  is  for  the  druggist  on  Elglitb 
street  You  know  him.  Please  see  that  he 
gets  it"  Both  letters  were  read  in  evidence 
by  defendants.  Lnd  Williams  qualified  as 
administrator  of  Thomas'  estate  December 
Sth  after  Thomas  died,  and  called  on  Bridges 
&  Early  for  invoice  of  the  goods  taken  by 
them  out  of  the  Thomas  stock,  and  they  gave 
it  to  him,- the  same  Invoice  upon  which  this 
snlt  is  brought  He  owed  Bridges  &  Early 
$240.90,  and  the  value  of  the  goods  taken  by 
them  was  about  equal  to  the  debt 


122 


66  SOUTHWESTERN  REPOBTEH. 


(Tex. 


John  O.  Winter,  for  appellants. 

COLLARD,  J.  (after  stating  the  facts). 
Defendants  moved  for  a  continuance,  wbidi 
was  refused,  and  they  went  to  trial  After 
trial,  they  asked  for  a  new  trial,  setting  up  the 
following  as  causes:  "(1)  That  on  the  morn- 
ing of  said  March  25th,  and  before  announ- 
cing ready  tor  trial  In  this  cause,  one  of  de- 
fendants' attorneys,  to  wit,  the  undersigned, 
John  G.  Winter,  asked  of  the  plaintiff,  Lnd 
Williams,  Esq.,  where  the  books  of  account 
of  the  Lewis  Grocery  Company  were,  and 
Mr.  Williams  replied  that  they  were  at  his 
office,  and  in  response  to  further  inquiry 
by  said  Winter  said  that  said  books  could  be 
obtained  on  adjournment  of  court  That  said 
Wlntet  relying  thereon,  and  knowing  that 
he  would  not  reach  the  period  In  the  trial  of 
the  case  until  the  afternoon  when  such  books 
would  be  needed  to  offer  In  evidence,  the 
defendants  went  to  trial,  expecting  and  be- 
lieving that  said  books  could  and  would  be 
then  produced  in  court  That  at  the  noon 
recess  on  said  25th  of  March  of  this  court, 
Ia  C.  Penry,  Esq.,  one  of  the  attorneys  for 
defendants,  at  the  instance  of  said  Winter, 
went  to  plaintiff's  office  for  said  books,  to  ob- 
tain and  use  them  in  evidence  for  defendants 
at  the  afternoon  session  of  court;  but  said 
Penry  was  then  informed,  as  affiant  is  in- 
formed and  believes,  and  so  avers,  by  said 
Lud  WUnams  (plaintiff)  that  he  (plaintifl!) 
was  mistaken  In  thinking  that  said  books 
were  in  his  office,  and  that  they  were  locked 
up  In  a  certain  safe,  which  was  held  by  the 
(Tooper  Grocery  (Company.  That  thereafter, 
at  the  afloTioon  session  of  court,  said  plain- 
tiff and  M.  A.  Cooper,  a  witness  on  the  trial 
of  said  cause,  In  open  court  stated  that  the 
combination  of  said  safe  had  been  lost  or 
mislaid,  and  that  it  was  impossible  to  open 
said  safe  nntll  the  combination  could  be  ob- 
tained from  the  makers  of  said  safe.  That 
a  day  or  two  after  said  time,  when  it  was 
definitely  found  that  said  safe  could  not  oth- 
erwise be  opened,  defendants  procured  the 
said  M.  A.  Cooper  to  write  to  the  makers 
of  said  safe,  to  wit,  the  Mosler  Safe  Com- 
pany, at  Hamilton,  Ohio,  to  send  said  com- 
bination; and  these  defendants  remitted  to 
said  company  one  dollar  and  fifty  cents,  the 
fee  charged  therefor.  That  on  or  about  the 
6th  day  of  April  defendants  learned  that 
said  Cooper  had  received  said  combination, 
and  at  once  applied  to  said  (3ooper  to  open 
said  safe,  and  allow  defendants  access  to  said 
books;  but  that  said  Cooper  refused  to  do 
so  except  in  the  presence  of  plaintiff.  Iliat 
defendants  were  unable  to  secure  a  meeting 
with  plaintiff  at  the  place  where  said  safe  was, 
to  have  It  opened  until,  to  wit,  the  10th  day 
of  April,  at  which  time  said  safe  was  opened, 
and  said  books  taken  therefrom.  That  de- 
fendants immediately  procured  said  books  to 
be  examined  by  a  competent  person,  to  wit 
O.  H.  Bridges;  and  defendants  are  informed 
and  believe,  and  upon  said  information  and 


belief  aver  and  show  to  tlie  court,  that  it 
appears  from  the  entries  in  said  books  of  ac- 
count that  the  business  of  the  Lewis  Grocery 
Company  belongs  to  two  men,  to  wit  N.  E. 
Lewis  and  J.  L.  Ooree,  and  not  to  plaintHTs 
intestate,  and  defendants  hereto  attach  the 
affidavit  of  said  Bridges  to  that  purport,  and 
make  the  same  a  part  hereof,  and  pray  that 
It  so  be  taken  and.  allowed;  and  defendants 
show  to  the  court  that  by  reason  of  the 
premises  it  was  impracticable  for  them  to 
make  said  proof  on  the  hearing  of  this  cause." 
The  court  overruled  tiie  motion  for  new  trial, 
and  appellants  assign  this  action  as  error. 

There  was  no  error  as  assigned.  They 
should  have  asked  for  a  continuance  or  a 
postponement  of  the  trial  which  was  la  pro- 
gress as  soon  as  they  learned  that  Qte  books 
could  not  be  produced.  Instead  ot  this,  they 
proceeded  with  the  trial  without  objection, 
taking  chances  on  a  verdict  on  testimony,— 
letters  of  Thomas  disclaiming  rights  of  prop- 
erty in  the  store,— and,  after  verdict  under- 
took to  have  it  set  aside,  and  a  new  trial 
granted.  The  court  had  the  power— discre- 
tionary—to  grant  a  continuance  during  pro- 
gress of  the  trial.  Failing  to  avail  them- 
selves of  this  privilege,'  they  cannot  after 
verdict,  claim  the  right  to  a  new  trial  The 
evidence  was  sufficient  to  support  the  verdict 
upon  the  groimd  that  the  goods  taken  were 
the  property  of  deceased  and  assets  of  the 
estate,  to  the  possession  of  which  the  admin- 
istrator was  entitled  for  purposes  of  admin- 
istration. 

2.  Defendants  had  no  title  to  the  goods,  or 
right  of  possession,  and  were  wrongdoers  la 
taking  them  without  the  consent  of  Thomas, 
who  was  in  possession  of  them.  It  is  the 
law  that  possession  of  personal  property  will 
support  an  action  for  Its  recovery  against 
a  wrongdoer.  Grooms  v.  Rust,  27  Tex.  234. 
If  the  goods  cannot  be  found,  then  an  ac- 
tion will  lie  In  favor  of  the  person  entitled 
to  the  possession  for  their  conversion.  Wil- 
liams, as  administrator,  was  entitled  to  the 
goods  or  their  value,  and  It  was  his  doty 
to  creditors  and  the  estate  to  recover  them. 

There  was  no  error,  and  the  judgment  of 
the  lower  court  is  affirmed.    Affirmed. 


RAILROAD  COMMISSION  OF  TEXAS  v. 

WELD  et  al' 

(Court  of  Civil  Appeals  of  Texas.   Jan.  15. 

1902,) 

CARRIERS  —  COMMERCB  —  RKOULATION  OP- 
RAILROAD  COMMISSION— REGULATIONS  OF— 
RF.-VIEW-JtJDOMBNTS— FINALITY  —  APPEALS 
— JUDGMB»{T  FOR  COSTS. 

1.  A  judgment  in  an  action  under  Sayles*  Ann. 
Civ.  St.  art  450,5,  and  Batts'  Ann.  Civ.  St 
art.  456.'>,  by  a  person  dissatisfied  with  the  deci- 
sion of  the  railroad  commission  as  to  any  rate, 
claBsification,  or  regulation  of  the  commission, 
which  only  finds  that  a  certain  regulation  of 
freight  rntes  by  the  commission,  and  its  refosal 
to  estalilish  a  different  rate,  are  nnjust  and  un- 
reasonable, but  which  does  not  accord  any  relief 

•  Writ  of  rr-nr  pr.TntPil  by  nupreme  court. 
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to  the  plaintiff,  b  not  a  final  judgment  from  j 
which  an  appeni  may  be  tnken. 

2.  The  fact  that  snch  jndgment  awards  costs 
asainst  the  commiaaion  does  not  render  the  judg- 
ment final,  in  such  a  sense  as  to  authorize  an 
appeal. 

3.  The  statute  only  authorizes  the  trial  of  a 
jndioial  controTersy  between  the  litij^nta,  and 
does  not  confer  npon  the  conit  an  adrlaory  pow- 
er to  pass  on  the  rules  and  regulations  of  the 
cmnniission. 

Appeal  from  district  court,  Travis  county; 
BL.  Ii,  Penn,  Judge. 

Action,  under  Saylea^  Ann.  Gtr.  St.  art. 
4565,  b7  Weld  &  Neville  and  others  against 
the  railroad  commission  of  Tesas,  for  the 
review  of  a  regulation  of  freight  rates  of  the 
commission.  From  a  Judgment  in  favor  of 
the  plaintiffs,  Oie  defendant  appeals.  Ap- 
peal dismissed. 

This  suit.  Instituted  by  appellees,  was  np- 
on a  cause  of  action  stated  in  the  original 
petition  substantially  as  follows: 

First.  Thiat  the  railroad  commission  of 
Texas  had  established  rules  and  regulations 
for  the  transmission  of  cotton,  providlug 
for  (1)  the  transportation  of  cotton  in  bales 
from  Interior  points  within  the  state  of 
Texas  to  Galveston  and  Houston;  (2)  a  dif- 
ferential of  6  cents  per  100  pounds  between 
Galveston  and  Houston;  (3)  a  territory,  no 
point  of  which  Is  more  than  100  miles  from 
Houston,  within  which  territory  the  rate  is 
based  approximately  npon  the  length  of  the 
haul;  (4)  a  "common  territory"  constituting 
the  remainder  of  Texas,  within  which,  with- 
out reference  to  distance,  the  rate  is  the 
same  from  all  points;  (5)  the  hundred- 
weight as  the  basis  for  the  rate,  no  differ- 
ence being  made  between  car-load  and  less 
than  car-load  lots;  (6)  special  rates  from 
points  affected  by  special  conditions;  (7)  a 
reduction  in  the  rate  for  Increased  density 
of  the  bale. 

Second.  That  the  regulation  providing  for 
reduction  In  rate  for  Increased  density  of  the 
bale  recognized  the  benefit  to  the  transport- 
big  company  of  compression  beyond  the 
density  ordinarily  attained  at  the  g^n.  In  the 
consequent  saving  In  car  space,  and  the  de- 
creased risk  from  Are  and  other  causes  of 
Injury. 

Third,  nat,  in  the  accompllshm^it  of 
these  ends,  (1)  compression  before  shipment 
or  in  transit  was  authorized;  (2)  the  com- 
pression is  at  the  initial  point  of  shipment, 
if  a  compress  is  located  at  such  point;  (3) 
if  there  is  no  compress  at  the  Initial  i>olnt, 
compression  is  at  the  nearest  compress  on 
the  line,  and  in  the  direction  of  shipment; 
14)  the  charge  for  compression,  to  the  ex- 
tent of  10  cents  per  100  pounds,  Is  to  be  re- 
funded by  the  transi>ortatlon  company;  (S) 
compression  must  be  to  the  density  of  22^ 
pounds  per  cubic  foot;  (6)  within  territory 
between  70  miles  and  100  miles  from  Hou»- 
ton  towards  the  interior,  compress  charges 
are  apportioned  between  the  ship];>»  and 
the  transportation  company;  (7)  within  ter^ 


ritory  not  further  than  70  miles  from  Hous- 
ton, the  transportation  company  is  not  re- 
quired to  bear  the  expense  of  compression. 

Fourth.  That  the  regulations  provided  by 
file  commission  are  made  with  reference  to 
the  system  of  haodllng  cotton  which  has 
been  in  vogue,  and  Is  still  most  generally 
used,  and  Involving  (1)  compression  at  the 
glu  into  bales  of  from  54  to  55  Inches  In 
length,  of  from  28  to  36  Inches  in  width, 
and  of  from  24  to  28  Inches  in  thickness;  (2) 
transportation  from  the  gin  to  the  nearest 
railroad  station;  (3)  transportation  to  the 
nearest  compress  station  in  the  original  bale 
(Uat  cotton)  In  cars  containing  about  25 
bales,  or  12,500  pounds;  (4)  unloading,  com- 
pression to  a  density  of  22^  pounds  per  cubic 
foot,  and  reloading;  (5)  transportation  of 
compressed  cotton  In  cars  containing  about 
50  bales,  or  25»000  pounds,  to  the  seaboard; 
(C)  the  cost  of  concentrating  at  compress 
t>otnts,  and  the  cost  of  compression,  ordi- 
narily to  be  borne  by  the  railroad  company. 

Fifth.  That  the  expense  of  concentration 
and  the  compression  Is  placed  upon  the  rail- 
road companies,  because  the  cost  to  the  rail- 
road company  of  transportation  Is  thereby 
reduced  by  decreasing  the  amount  of  roll- 
ing stock  required  for  the  last  haul  In  an 
amount  in  excess  of  the  charges  required  to 
be  paid,  and  that  the  regulation  Is  recog- 
nized and  estat>li8hed  by  the  commission  as 
reasonable  and  proper. 

Sixth.  That  the  plaintiffs  are  Interested  In 
one  of  several  improved  and  economical 
methods  of  handling  cotton  which  have  been 
put  In  successful  operation  within  the  state; 
that  this  systMU  involves  the  use  of  the  Low- 
ry  press,  which  has  the  following  features: 
(1)  The  cotton  lint  goes  directly  from  the 
gin  stand  to  the  press.  (2)  At  the  flrst  and 
only  compression  it  Is  pressed  into  cylindrical 
bales  32  inches  In  length  and  18  hiches  in 
diameter.  (3)  The  bale  weighs  about  260 
pounds,  and  is  of  a  density  of  more  than  40 
pounds  per  cubic  foot  (4)  The  bale  is  (a) 
convenient  in  size  and  weight  for  handling; 
(b)  Impervious  to  water;  (c)  incombustible; 

(d)  capable  of  being  loaded  in  ordinary  box 
cars  to  the  number  of  200,  or  60,000  pounds; 

(e)  capable  of  being  loaded  In  a  car  to  its 
rated  capacity  and  the  allowable  excess;  (f) 
capable  of  being  carried  on  flat  cars  without 
Injury  from  weather  or  danger  from  fire. 

Seventh.  That  the  cotton  crop  of  Texas 
consists  annually  of  about  3,000,000  bales  of 
cotton,  of  500  pounds  each;  that  practically 
all  of  It  has  to  be  transported  by  the  rail- 
roads of  the  state;  that  this  cotton  consti- 
tutes the  most  considerable  article  of  trans- 
portation by  the  railroad  companies;  that 
practically  ail  of  said  cotton  is  harvested 
and  marketed  within  the  last  four  months 
of  each  year,  and  that  the  transportation 
thereof  is  almost  exclusively  within  that 
period;  that  the  handling  thereof  involves 
the  use  of  a  large  amount  of  rolling  stodC 
that  cannot  be  used  except  during  the  cotton 
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season,  and  that  there  Is  no  return  freight 
for  more  than  half  the  cars  needed  there- 
for; that  disastrous  car  famines  result  from 
this  great  demand;  that  large  InTestments 
of  money  in  cars  not  at  other  times  required 
are  necessary;  that  long  delays  in  transport- 
ing cotton  are  of  frequent  occurrence;  that 
the  absence  of  sufficient  cars  to  properly 
handle  the  crc^,  under  the  conditions  which 
have  existed,  has  resulted  In  the  use  of  flat 
cars  therefor;  that  said  flat  cars  are  abso- 
lutely unfitted  for  the  transportation  of  flat 
cotton  and  cotton  compressed  to  a  density 
not  exceeding  22%  pounds  to  the  cubic  foot; 
that  their  use  subjects  such  cotton  to  dan- 
ger from  fire  and  to  damage  from  weather; 
that  resulting  therefrom  are  frequent  claims 
for  "country  damage,"  and  Increase  of  in- 
surance rates  on  all  cotton  transported  with- 
in the  territory  In  which  flat  cars  are  so 
used. 

Eighth.  That  cotton  compressed  by  the 
Lowry  system  has  advantages  as  compared 
with  other  classes  of  freight,  In  that  its 
shape  and  weight  make  it  convenient  to 
handle;  that  It  is  not  breakable,  Is  incom- 
bustible, and  cannot  be  damaged  by  water 
or  weather;  that  it  may  be  loaded  without 
damage  to  the  car;  that  it  may  be  loaded  to 
the  capacity  of  the  car;  that  It  may  be  safe- 
ly carried  on  flat  cars.  That  cotton  so  com- 
pressed has  additional  advantages  over  cot- 
ton compressed  in  the  ordinary  way.  In  sav- 
ing the  cost  of  concentration,  which  includes 
(1)  expenses  incident  to  short  hauls;  (2)  to 
carrying  of  the  original  package  pressed  to 
a  density  o<  from  8  to  12  pounds  per  cubic 
foot;  (3)  the  stopping  of  trains  and  the  use  of 
the  road  engine  for  switching;  (4)  the  use  of 
four  cars  for  hauling  weight  which  could  be 
carried  by  one,  the  cost  of  empty  return 
cars,  and  the  cost  of  reloading.  That  the 
cost  of  transporting  the  Lowry  bale  from  the 
Initial  point  is  about  one-half  the  cost  of 
hauling  of  ordinary  compressed  cotton  from 
the  compress  point;  this  difference  resulting 
from  the  fact  that,  the  Lowry  cotton  being 
compressed  to  more  than  twice  the  density 
of  the  other  compressed  bale,  it  may  be  load- 
ed to  the  rated  capacity  of  the  car,  while 
the  other  may  be  loaded  to  not  more  than 
one-half  the  capacity  of  the  car. 

Ninth.  That  the  elimination  of  cars  used 
In  concentration  and  the  reduction  of  cars 
used  in  the  second  haul  would  result  in  the 
decrease  of  the  number  of  cars  required  to 
about  one-fourth,  the  releasing  of  cars  for 
general  trafllc,  and  the  prevention  of  car 
famines. 

Tenth.  That,  notwithstanding  the  fact  that 
cotton  properly  compressed  Is  the  most  de- 
sirable class  of  freight  from  the  standpoint 
of  the  transportation  companies,  the  rail- 
road companies  secure  for  the  transporta^ 
tion  thereof  higher  compensation  per  car 
load  than  any  other  class  of  freight. 

Eleventh.  The  plaintiffs  then  cited  a  series 
of  shipments,  showing  that  during  the  sea- 


son of  1900-1901  the  Gulf,  Colorado  &  Saata 
F6  Railway  Company  had  received  for  trans- 
portation of  cotton  (old  style)  $140  per  car, 
or  45.7  cents  per  car  per  mile;  for  Lowry, 
$269.84  per  car,  or  8(Hfc  cents  per  car  per 
mile;  that  the  Missouri,  Kansas  &  Texas 
Railway  Company  had  received  for  cotton 
(old  style)  $14o.50  per  car,  or  41V&  cents  per 
car  per  mile;  for  Lowry,  $265.68  pec  car,  or 
QS%  cents  per  car  per  mile.  They  alles;ed 
that  the  revenue  derived  from  handling  cot- 
ton compressed  under  the  new  method  is 
greatly  In  excess  of  that  derived  from  cot- 
ton handled  In  the  old  way,  and  that  tlie 
cost  under  the  new  method  Is  very  mucli 
less,  and  that  to  establish  the  same  rate  for 
both  classes  of  cotton  is  unjust  and  ineq- 
uitable, and  a  discrimination  against  plaiu- 
tlSs,  who  are  alleged  to  be  bu,vers,  owners, 
and  shippers  of  Lowry  cotton,  and  ttaaV,  un- 
der the  regulations  complained  of,  the  rail- 
road companies  are  given  an  extraordinary 
and  unreasonable  revenue  and  profit  for 
transporting  Lowry  cotton. 

Twelfth.  The  plaintiffs  allege  that  prior 
to  the  institution  of  the  snlt  they  had  made 
application  to  the  railroad  commission,  ask- 
ing that  upon  a  proper  hearing  the  rates 
established  by  the  commission  for  the  trans- 
portation of  cotton  be  reduced  uiwn  cotton 
compressed  at  the  gin  to  a  density  of  40 
or  more  pounds  per  cubic  foot,  in  accord- 
ance with  the  principles  that  had  thereto- 
fore been  established  by  said  commission  as 
to  compression,  and  In  consideration  of  the 
elimination  of  the  cost  of.  concentration; 
that  the  commission  refused  to  grant  a  hear- 
ing upon  the  merits  of  the  application,  as- 
cribing as  a  grround  for  such  action  that  the 
making  of  the  reduction  asked  would  give 
the  owners  of  Improved  presses  "a  practical 
monopoly  of  the  business  of  compressing  cot- 
ton," to  the  injury  of  owners  of  steam  com- 
presses; that  plaintiffs  thereafter  made  an- 
other application  to  the  railroad  commission 
for  the  relief  for  which  they  ask  in  this  suit, 
and  a  hearing  upon  the  application  was  re- 
fused,—the  commission's  action  being  predi- 
cated upon  Its  apprehension  of  a  trust,  and 
Its  fears  of  Injnrlons  effects  upon  established 
Industries. 

Thirteenth.  That  In  the  last  application  to 
the  railroad  commission  the  plaintiffs  had 
asked  for  the  establishment  of  regulations  as 
follows:  "Cotton  compressed  at  the  gin  to 
a  density  of  forty  or  more  pounds  per  cubic 
foot  shall  be  transpOTted  fppm  Texas  com- 
mon points  at  the  flat  rate  o£  34  cents  per 
hundred  pounds  to  Houston,  and  40  cents  per 
hundred  pounds  to  Galveston.  From  points 
seventy  miles  from  Houston,  and  not  more 
than  100  miles  therefrom,  the  rate  shall  be 
the  established  rate  for  uncompressed  cotton, 
less  ten  cents  per  hundred  pounds,  and  less 
the  amount  per  hundred  pounds  onder  the 
established  rules  payable  by  the  railroad 
companies  as  compress  fees.  BYom  points 
within  70  miles  of  Houston,  the  rate  shall  be 
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ten  cents  per  hundred  pounds  less  tban  the 
ntes  established  for  oncompressed  cotton. 
From  all  points  trlth  reference  to  which  spe- 
cial rates  are  established,  10  cents  per  hun- 
dred pounds  less  than  the  established  net 
rate." 

Fourteenth.  That  the  refusal  to  grant  a 
hearing  and  the  refusal  to  establish  the  regu- 
lations requested  were  unreasonable  and  un- 
just to  plaintiffs,  and  that  the  regulations  re- 
quested were  reasonable  and  Just  to  defend- 
ant, and  they  prayed  that  the  regulatl<»is 
be  established  by  the  court 

Fifteenth.  Plaintiffs  further  prayed  that  If, 
for  any  reason,  there  was  a  refusal  to  es- 
tablish the  regulations  asked  for,  then  that 
a  Judgment  be  entered  (1)  declaring  that  it 
is  unreasonable  that  the  same  rates,  rules, 
and  regulations  of  transportation  should  be 
applied  to  cotton  compressed  to  a  density  of 
40  or  more  pound?  per  cubic  foot  and  to  cot- 
ton compressed  to  a  density  of  only  22% 
pounds  per  cubic  foot;  (2)  that  it  Is  unreason- 
able that  the  same  rates,  rules,  and  regula- 
tions of  transportation  should  be  applied  to 
cottoii  compressed  at  the  gin  and  cotton  that 
has  been  hauled  by  the  railroad  for  purirases 
01  conc<2ntration  at  compress  points;  (3)  that 
it  Is  unreasonable  to  fix  the  same  rate  for 
handling  cotton  compressed  under  the  im- 
proved system,  as  hereinbefore  set  forth,  as 
for  cotton  prepr.red  for  shipment  under  the 
(dd  method;  (4)  directing  said  railroad  com- 
mission to  prwnulgate  rates  which  recognize 
and  make  reductions  for  the  savings  effected 
to  the  transportation  companies  by  the  im- 
proved methods  of  handling  and  compressing 
cotton  as  hereinbefore  set  forth. 

By  first  amended  original  answer,  defend- 
ant: 

First  Demurred  generally. 

Second.  Specially  excepted  to  plalntlffB'  pe- 
tition, presenting:  <1)  That  the  courts  had 
no  Jurisdiction  to  review  the  action  of  the 
commission  In  fixing  rates.  (2)  That  In  es- 
tablishing rates  the  railroad  commission  were 
acting  within  the  limits  of  their  discretion, 
and  that  the  exercise  of  the  discretion  was 
not  reviewable  by  the  courts.  (3)  That  un- 
just discriminations  are  alone  prohibited, 
and  that  what  is  unjust  discrimination  Is 
within  legislative  discretion,  and  not  subject 
to  Judicial  review.  (4)  That  the  rates  fixed 
are  not  complained  of  as  unreasonable.  The 
railroad  companies  could  alone  complain.  (5) 
That  plaintiffs  are  complaining  and  asking 
to  have  a  discrimination  In  their  favor. 

Third.  Specially  excepted  to  the  prayer  of 
plaintiffs  for  specific  regulations;  asserting 
that  the  court  could  grant  no  other  or  fur- 
ther relief  than  to  declare  the  regulations, 
rates,  classiflcations,  etc.,  complained  of,  un- 
reasonable and  unjust 

Fourth.    Denied  generally. 

Fifth.  Answered  specially,  saying:  (a) 
That  it  appeared  from  the  plaintiffs'  petition 
that  the  Lowry  system,  even  under  estab- 
lished rates,  has  such  advantages  over  the 


established  system  of  compressing  cotton 
that  to  give  the  plaintiffs  what  they  sought 
would  result  in  the  destruction  of  the  busi- 
ness of  those  interested  In  the  system  for 
many  years  In  use  in  the  state;  that  there 
are  in  operation  in  the  state  88  compresses, 
representing  an  investment  of  $4,500,000, 
and  giving  employment  to  a  large  number  of 
persons;  that  there  are  about  6,000  gins  and 
cotton  presses  engaged  in  ginning  and  press- 
ing ordinary  square  bales,  in  which  are  In- 
vested about  $10,000,000;  that  there  are 
many  people  engaged  In  said  business,  many 
of  them  being  of  small  means;  that  95  per 
cent  of  the  entire  cotton  crop  of  the  estate 
is  ginned  and  baled  by  the  square-bale  pro- 
cess; that,  if  plaintiffs  are  given  the  ad- 
vantage which  would  ensue  by  reason  of  the 
classifications  and  freight  rates  sought  by 
plaintl^Ts,  the  consequence  would  be  that  all 
persons  engaged  in  ginning  and  baling  cot- 
ton by  systems  other  than  that  used  by  plain- 
tiffs would  be  driven  out  of  business,  and 
thereby  a  monopoly  would  be  created,  and 
the  competition  between  those  engaged  Input- 
ting up  cotton  by  the  round-bale  system  and 
those  putting  it  up  by  the  square-bale  system 
would  be  destroyed,  (b)  That  the  rates, 
classifications,  etc.,  art  not  unreasonable,  un- 
fair, or  unjust  in  tbemselvefl,  and  are  abso- 
lutely necessary  to  be  retained. 

Sixth.  Further  answering  si>eclally,  said: 
(a)  That  it  Is  impracticable  to  make  a  freight 
rate  based  on  density  as  compressed,  furthei- 
than  has  been  already  done^  for  the  reason 
that,  while  the  density  required  by  the  regu- 
lations complained  of  is  22  pounds  to  the 
cubic  foot,  of.  the  89  compresses  in  operation 
In  this  state  no  two  of  them  compress  cot- 
ton to  the  same  density;  the  density  varying 
from  the  required  22  pounds  to  the  cubic 
foot  to  28  pounds,  and  in  some  cases  to  40 
pounds  to  the  cubic  foot  (b)  Plaintiffs  by 
supplemental  petition  excepted  to  so  much 
of  defendant's  answer  as  set  up  the  charac- 
ter and  amount  of  the  Investment  in  com- 
presses, and  of  the  number  and  character  of 
the  people  engaged  in  the  business,  and  the 
parts  thereof,  to  the  effect  that  the  result  of 
the  granting  of  the  rate  asked  would  be  the 
creation  of  a  monopoly  and  the  destruction 
of  competition. 

Independent  of  the  ruling  of  the  court  on 
the  question  of  demurrers,  the  Judgment  of 
the  trial  court  Is  as  follows:  "And  on  the 
13th  day  dt  June,  1901,  the  court,  having 
fully  considered  the  matters  of  law,  as  well 
as  of  fact,  is  of  the  opinion  that  the  law 
and  the  facts  are  with  the  plaintiffs.  It  is 
therefore  adjudged  by  the  court  that  the 
present  classifications  and  freight  rates  es- 
tablished by  defendant,  applicable  to  trans- 
portation of  cotton,  whereby  the  same  rate 
of  freight  is  required  to  be  charged  and  paid 
for  transportation  on  the  various  railroads 
in  this  state  on  cotton  in  round  bales,  eight- 
een inches  in  diameter,  thirty-six  inches  in^ 
length,  and  weighing  two  hundred  and  forty- 
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pounds  or  over  per  bale,  and  having  a  den- 
sity of  forty  poirods  or  over  to  the  cubic 
foot,  and  of  cotton  in  bales  of  the  ordinary 
form,  compressed  to  a  density  of  twenty- 
two  and  one-half  pounds  to  the  cable  foot, 
are,  as  to  the  plaintiffs  Dorance,  Calms  A 
Co.  (a  partnership  composed  of  J.  M.  Do- 
rance and  A.  C.  Cairns),  Haslcr  &  Boj<d  (a 
partnership  composed  of  S.  O.  Hasler  and 
W.  W.  Boyd),  D.  M.  Howard,  T.  G.  Cole, 
Weld  &  Neville  (a  partnership  composed  of 
Stephen  M.  Weld,  Chas  W.  Ide,  George  W. 
XeTiUe,  Alfred  R.  Weld,  Edward  M.  Weld, 
and  James  V.  McGowhb),  Hillsboro  Gin 
Company,  Peoria  Gin  Company,  demma  Gin 
Company,  and  Wharton  Gtn  &.  Milling  Com- 
pany, unjust  and  unreasonable.  It  Is  fur- 
ther adjudged  by  the  court  that  the  refusal 
on  December  17,  1900,  by  defendant  to  es- 
tablish a  ditrereat  and  lower  rate  of  freight 
on  cotton  In  such  ronnd  bales,  of  the  dimen- 
sions and  density  aforesaid,  for  transporta- 
tion of  the  same  on  the  various  railroads  In 
this  state,  than  the  rate  established  and  re- 
quired to  be  paid  for  such  IransportaticHi  cm 
cotton  In  bales  of  ordinary  form,  compressed 
to  a  density  of  twenty-two  and  one-half 
pounds  to  the  cubic  foot,  is  and  was,  as  to 
plalntltTB,  unjust  and  unreasonable.  It  is 
further  adjudged  by  the  court  that  none  of 
the  reasons  assigned  by  defendant  in  Its  re- 
fusal of  December  17,  1900,  to  establish  a 
different  and  lower  freight  rate  on  cotton 
in  round  bales,  and  of  the  dimensions  and 
density  aforesaid,  than  on  cotton  In  bales 
of  the  ordinary  form,  compressed  to  a  den- 
sity of  twenty-two  and  one-half  pounds  to 
the  cubic  foot,  could  properly  be  taken  Into 
consideration  by  defendant  tn  determining 
the  question  of  a  proper  classification  of,  and 
proper  freight  rate  on,  such  round  bales.  It 
Is  further  considered  and  ordered  by  the 
court  that  the  plalnttfTs,  Dorance,  Cairns  & 
Co.,  Hasler  &  Boyd,  D.  M.  Howard,  T.  G. 
Cole,  Weld  &  Neville,  Peoria  Gin  Company, 
Clemma  Gin  Company,  Hillsboro  Gin  Com- 
pany, and  Wharton  Gin  &  Milling  Company, 
do  have  and  recover  of  and  from  the  rafl- 
road  commission  of  Texas  all  the  costs  of 
this  suit." 

C.  K.  Bell,  Atty.  Gen.,  and  T.  8.  Reese, 
Asst.  Atly.  Gen.,  for  appellant.  Gregory  & 
Batts  and  Hutcbeson,  Campbell  &  Hutche- 
aon,  for  appellees. 

FISHER,  C.  J.  (after  stating'  the  facts). 
This  action  Is  predicated  upon  articles  45(55, 
4566,  Soyles'  Ann.  Civ.  St.,  and  Batts'  Ann. 
Civ.  St,  which  are  as  follows: 

"Art  4505.  If  any  railroad  company  or 
other  party  at  Interest  be  dissatisfied  with 
the  decision  of  any  rate,  classification,  rule, 
charge,  order,  act  or  regulation  adopted  by 
the  commission,  such  dissatisfied  company 
or  party  may  file  a  petition  setting  forth  the 
particular  cause  or  causes  of  objection  to 
such  decision,  act  rate,  rule,  charge,  classifi- 
cation or  order,  or  to  either  or  all  of  them, 


In  a  court  of  competent  jiulsdlction  in  Travis 
county.  Texas,  against  said  commission  as 
defraidant  Said  action  shall  have  preced- 
ence over  all  other  causes  on  the  docket  of 
a  different  nature,  and  shall  be  tried  and  de- 
termined as  other  civil  causes  In  said  court 
Either  party  to  said  action  may  appeal  to 
the  appellate  court  having  jurisdiction  of 
said  cause,  and  said  appeal  shall  be  at  once 
returnable  to  said  appellate  court,  at  eltber 
of  its  terms,  and  said  action  so  appealed 
shall  have  precedence  in  said  appellate  court 
of  all  causes  of  a  different  character  therein 
pending:  provided  that  if  the  court  be  in 
I  session  at  the  time  such  right  of  action  ac- 
crues, the  suit  may  be  filed  during  ancb  term 
and  stand  ready  for  trial  after  ten  days'  no- 
tice. 

"Art  4666.  In  all  trials  undir  th?  f. re- 
going  article,  the  burden  of  proof  shall  rest 
upon  the  plaintiff,  who  must  show  by  clear 
and  satisfactory  evidence,  that  the  rates,  reg- 
ulations, orders,  classifications,  acts  or  char- 
ges complained  of  are  tmreasonable  and  un- 
just to  tt  or  them." 

In  our  opinion,  the  judgment  appealed 
from  Is  not  final.  In  that  It  fails  to  dispose 
of  the  subject-matter  of  the  suit  and  fails 
to  pronounce  the  sentence  of  the  law  upon 
the  facts  established  by  the  judgment  The 
judgment  of  the  court  is  a  mere  judicial 
declaration  to  the  effect  that  the  rules  es- 
tablished by  the  commission  for  the  trans- 
portation of  cotton,  and  the  reCnsal  to  make 
different  niles  applicable  to  cotton  of  the 
density  compressed  by  appellees,  are  unjust 
and  unreasonable  to  the  appellees.  No  re- 
lief is  accorded,  nor  Is  the  sentence  of  tb<^ 
law  pronounced  uxmn  the  facts  established 
by  the  judgment  A  mere  statement  or  dec- 
laration contained  In  the  judgment  that  the 
complaining  party  Is  right,  or  that  facts  ex- 
ist tliat  would  entitle  him  to  relief,  without 
pronouncing  the  sentence  of  the  law  upon 
the  established  facts  to  the  extent  ot  accord- 
ing some  substantial  relief,  so  as  to  make 
the  remedy  pursued  effective,  to  not  a  final 
and  effective  disposition  of  the  subject-mat- 
ter of  the  controversy.  The  Judgment  should 
not  only  ascertain  the  facts,  but  the  legal 
consequences  that  flow  from  them  must  be 
pronounced.  In  Eastham  v.  Sallis,  60  Tex. 
680,  it  is  said:  'The  entry  originally  made  In 
the  minutes  of  the  district  court  of  Wash- 
ington cotmty  shows  (1)  that  the  court  de- 
clared the  default  of  Sallis,  and  that  by  rea- 
son thereof  the  plaintiff  ought  to  recover 
his  damages;  (2)  that  the  court  wdercd  the 
clerk  to  assess  the  damages,  and  that  this 
was  done,  and  that  the  court  directed,  in  lan- 
guage appropriate  to  a  judgment  that  execu- 
tion issue  n  gainst  each  party  for  the  costs 
by  them  severally  incurred.  There  is,  how- 
ever, no  declaration  in  the  record  of  the  de- 
cision or  sentence  of  the  law  pronounced  by 
the  court  upon  the  matter  contained  in  the 
record."  In  the  absence  of  this,  there  was 
no  final  judgment    The  assessment  of  the 
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(linages  by  the  clerk  could  hare  no  greater 
effect  tban  tke  Terdict  of  a  Jury,  which, 
Ijowerer  formal,  la  but  the  basis  upon  which 
a  Judgment  may  be  rendered  by  the  court. 
The  entry  la  this  caose  claimed  to  be  a  final 
Jodgment  contains  no  declaration  that  the 
I^alntiff,  In  the  opinion  ot  the  court,  was  en- 
titled to  recover  from  the  derendant  any  sum 
»t  money.  The  mere  fact  that  the  cleric  may 
..are  aaaeesed  the  damage  at  a  certain  sum 
is  not  Baffldeut.  In  the  cases  of  Bai-nett  T. 
Ctruth,  22  Tesc  174.  7S  Am.  Dec.  250,  and 
Dyer  t.  SulIlTan,  18  Tex.  770,  the  entries 
irere  very  similar  to  that  relied  upon  ia  this 
..aae,  and  they  were  held  insufilcient.  As 
said  In  fipira  y.  WUHams,  20  Tes.  443:  The 
very  obtject  of  a  suit  Is  to  adjudicate  and 
declare  the  respective  rights  of  the  parties 
in  a  shape  so  that  the  ministerial  officers  can 
with  certainty  carry  Into  execution  the  Judg- 
ment of  the  court  without  the  ascertainment 
of  additional  facts.  It  la  obvious  that  such 
!s  not  the  case  here.'  See,  also,  Stafford  v. 
King,  30  Tex.  277,  94  Am.  Dec.  S04.  A  Judg- 
ment for  coats  which  does  not  dispose  of  th« 
subject-matter  of  the  BUlt  has  been  often 
held  by  this  court  not  to  be  a  final  Judgment. 
Warren  r.  Sbuman,  5  Tesc  441;  Neyland  v. 
White,  25  Tex.  319;  Martin  v.  Wade,  22  Tex. 
224;  Fitzgerald  v.  Fitxgerold,  21  Te.\.  415." 
In  Hanks  v.  Thompson,  S  Tex.  8,  it  is  said: 
"A  final  Judgment  must  mean,  then,  the 
awarding  the  Judicial  consequences  which 
the  law  attaches  to  the  facts,  and  determines 
the  subject-matter  of  controveray  betweai 
the  partica."  This  definition  was  approved 
l.y  the  court  In  West  v.  Bagby,  12  Tex.  34, 
•2  Am.  Dec.  512;  Linn  v.  Arambould,  55 
Tex.  617;  and  Fitzgerald  v.  Evans,  63  Tex. 
162,  where  It  is  held  that  the  tests  of  finality 
ore  a  Judicial  ascertainment  of  the  facts, 
with  a  recorded  declaration  of  the  court  pro- 
nonncing  the  legal  consequences  of  the  facts; 
and,  in  the  ease  noted,  the  Judgment  failed  to 
provide  that  execution  issue,  and  this  was 
held  sufficient  to  show  a  want  of  finality. 
Similar  cases  bearing  upon  this  qnestion  are 
Warren  v.  Shuman,  5  Tex.  448;  Green  v. 
Banks,  24  Tex.  525;  Neyland  v.  White,  25 
Tex.  319;  and  Figures  v.  Dunklin,  68  Tex. 
an,  5  S.  W.  503.  The  defect  in  the  Judg- 
ment pointed  ont  cannot  be  aided  by  that 
I^tt  of  it  which  awards  costs,  because  It  Is 
<listinctly  held  in  the  cases  heretofore  cited 
that  a  Judgment  for  costs,  merely,  is  not  a 
Ihial  Judgment  In  nearly  all  of  the  cases 
noted,  the  appeals  were  dismissed. 

The  court  In  this  case,  if  right  (a  question 
which  we  do  not  decide)  in  eatabllshtug  by 
ttie  judgment  the  facts  found,  should  liave 
extended  some  relief  in  the  nature  of  abro- 
gating the  rules  ot  the  commission  in  so  far 
as  they  affected  the  Interests  of  the  plain- 
tiffs, and  enjoining  their  enforcement  if  they 
w«re  imfair  and  unjust  to  the  plalntiffa.  We 
do  not  mean  to  intimate  that  the  court  was 
or  waa  not  correct  in  the  conclnsion  reached 


upon  this  subject  but  we  are  simply  Indi- 
cating how  far  the  Judgment  should  go  In 
order  to  make  it  final  when  the  court  does 
reach  a  conclusion  upon  the  facts  Indicated. 
Nor  do  we  pass  upon  the  sufficiency  of  the 
prayer  of  the  petition  to  accord  this  relief. 
Nor  do  we  Intimate  any  opinion  as  to  the 
power  or  want  of  power  of  the  trial  court  to 
establish  rules  and  regulations,  or  to  require 
the  commission  to  do  so,  relating  to  the  ques- 
tions urged  by  the  plaintiffs  in  their  petition; 
for,  as  to  aU  of  these  matters,  we  are  not  In 
a  poaitiou  to  express  any  opinion,  as  we  are 
wanting  in  Jurisdiction  on  account  of  the 
Judgment  not  being  final.  We  cannot  by  In- 
tendment supply  the  matters  necessary  to 
make  a  final  Judgment;  for,  as  said  in  Han- 
cock V.  Metz,  7  Tex.  177,  the  Judgment,  in 
"substance,  must  show  intrinsically  and  dis- 
tinctly, and  not  Inferentlally,  that  the  mat- 
ters In  the  record  had  been  determined  in 
favor  of  one  ot  the  litigants,  or  that  the 
rights  of  the  parties  in  litigation  had  been 
adjudicated."  In  Loon  Co.  v.  Winter  (Tex. 
Sup.)  57  S.  W.  41,  it  is  said:  "It  is  not 
enongh  to  make  a  final  Judgment  that  we  can 
see  that  the  court  ought  to  have  rendered 
one.  What  the  court  did  must  have  amount- 
ed to  a  final  determination  of  the  rights  of 
the  parties,  resulting  from  the  mllng  made." 

The  statute  upon  which  this  action  is 
predicated  evldenOy  Intended  to  apply  to  a 
controversy  In  the  nature  of  a  case  or  cause 
of  action  cognizable  within  the  meaning  of 
the  provisions  of  the  constitution  conferring 
Jurisdiction  upon  the  trial  and  appellate 
courts,— a  case  within  the  meaning  of  which 
must  be  a  Judicial  controversy  between  liti- 
gants. In  which  all  of  the  consequences  may 
be  established  necessary  to  accomplish  the 
final  Judicial  purpose  of  taldng  hold  of  and 
enforcing  a  remedy.  And  it  would  be  a  vio- 
lent construction  of  the  terms  of  the  statute 
to  say  that  its  pm^rase  was  to  overturn  the 
setUed  principles  of  Jurisdiction  as  exorcised 
by  the  courts,  and  that  the  purpose  was  te 
confer  upon  these  .courta  mere  advisory  pow- 
er concerning  the  conduct  of  the  other  de- 
partments of  the  government  The  Judg- 
ment here  is  a  more  Judicial  expression  of 
the  court,  of  an  advisory  nature,  to  the 
members  of  the  commission,— that,  in  its 
opinion,  they  were  wrong,— which,  so  far  as 
anything  to  the  contrary  is  determined  by  the 
Judgment,  they  may  heed  or  not  as  they 
see  fit.  If  the  purpose  of  the  statute  was  to 
merely  confer  upon  the  court  authority  to 
this  extent,  or  to  decide  abstract  questions 
of  law  that  do  not  arise  In  a  case  or  cau.«e 
of  action  pending  before  the  court,  a  serious 
objection  could  be  urged  to  the  statute,  in 
that  It  would  be  In  violation  of  those  pro- 
visions of  the  constitution  conferring  Juria- 
diction  upon  the  courts. 

The  judgment  not  being  final,  the  appeal 
will  be  dismissed  at  the  costs  of  appellant 
Appeal  dismissed.  f  '^^/-il^ 
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HILDEBRANDT  v.  AMES  et  al.i 

(Court  of  CivU  Appeals  of  Texas.    Dec.  6, 

1901.) 

LIFE    INSURANCE— DEATH     OF    BENEFICIARY 
AND  INSURED— 8DIT  BY  ADMINISTRA- 
TOR—BURDEN OF  PROOF. 

1.  Insured  and  the  beuefidar^,  who  was  the 
wife  of  insured,  both  perished  m  a  flood  which 
swept  over  a  city;  ana.  In  a  suit  by  the  admin- 
istrator of  the  iissured,  he  sought  to  show  that 
his  decedent  had  survived  the  beneficiary.  It 
appeared  that  on  the  day  of  the  storm  insured 
had  started  out  in  a  wagon,  saying  that  he  was 
going  home  to  get  his  wife;  and  about  4  o'cloclc, 
while  the  storm  was  raging,  a  witness  saw  the 
wagon  going  along  a  street  in  which  the  water 
was  riiucing  as  high  as  the  horse's  belly,  the 
horse  moving  as  though  he  were  being  driven; 
hut  witness  could  not  see  whether  there  was 
any  one  fn  the  wagon.  The  house  where  the 
beneficiary  lived  was  not  blown  down  or  washed 
away  until  about  7:30.  Held,  that  the  evidence 
was  insufficient  to  raise  an  issue  as  to  the  sur- 
vivorehip. 

2.  Where  a  life  policjr  provided  that  it  should 
be  payable  to  a  certam  beneficiary,  if  living, 
otherwise  to  the  executors  of  the  insured,  in  a 
suit  by  the  administrator  of  the '  insured 
against  the  insurance  company  and  the  adminis- 
trator of  the  beiieficini-y  to  recover  the  proceeds 
of  the  policy  the  burden  was  on  administrator 
of  beneficiary  to  show  that  his  decedent  had 
survived  the  insured. 

Appeal  from  district  court  Galveston  coun< 
ty;  Robt  M.  Franklin,  Judge. 

Suit  by  W.  H.  Ames,  as  administrator  ol 
the  estate  of  Frank  Doll,  deceased,  against 
B.  E.  HUdebrandt,  as  administrator  ot  the 
estate  of  Minnie  Doll,  deceased,  and  another. 
From  a  Judgment  in  favor  of  plalntitt,  de- 
fendant Hlldebrandt  appeals.    Affirmed. 

Wm.  F.  Kocb  and  Maco  &  Clegg  Stftwart, 
for  appellant.      Harris  &  Harris,  for  appellees. 

PLEASANTS,  J.  This  suit  comes  as  after- 
math of  the  ever-memorable  storm  of  Sep- 
tember 8, 1900,  which  devastated  a  large  por- 
tion of  the  city  of  Galveston,  and  caused  the 
untimely  death  of  a  great  number  of  the  resi- 
dents of  said  city.  The  only  Issue  Involved  In 
the  suit  Is  the  proper  disposition  of  the  pro- 
ceeds of  a  life  insurance  policy  In  the  sum 
of  $2,500  taken  out  by  Frank  Doll  In  the  Mu- 
tual Life  Insurance  Company  of  New  York, 
end  payable  to  his  wife,  Minnie  DoU,  "if  liv- 
ing; if  not  living,  to  the  Insured's  executors, 
administrators,  or  assigns."  Frank  and  Min- 
nie Doll  both  resided  in  the  city  of  Galves- 
ton on  the  8tb  of  September,  1900,  and  nei- 
ther have  been  seen  since  said  fateful  day. 
The  appellant.  E.  E.  Hlldebrandt,  Is  the  ad- 
ministrator of  the  estate  of  Minnie  Doll;  and 
the  appellee  W.  H.  Ames,  of  the  estate  of 
Frank  Doll;  both  said  administrators  having 
duly  qualified  as  such  under  legal  appoint- 
ment. The  suit  was  Instituted  by  appellee^ 
as  administrator  of  the  estate  of  Frank  Doll, 
against  the  Insurance  company  and  appel- 
lant, as  administrator  of  the  estate  of  Min- 
nie DoU,  to  recover  the  amount  due  upon  the 

■  Rehearing  denied  January  9,  1902,  and  writ  of 
prror  denied  by  supreme  courl,. 


policy.  The  insurance  company  answered, 
acknowledging  its  liability  upon  the  policy, 
and  paid  the  money  Into  the  registry  of  the 
court,  to  be  disposed  of  as  the  court  might 
adjudge  as  between  the  appellant  and  the  ap- 
pellee. The  appellant  answered,  and  claim* 
ed  the  fund  as  an  asset  o£  the  estate  of  Min- 
nie Doll.  The  case  was  tried  by  the  court 
below  without  the  intervention  of  a  Jury,  and 
Judgment  was  rendered  in  favor  of  the  plaln- 
tltr  for  the  entire  amount  of  the  proceeds  of 
said  policy,  and  against  the  appellant  for  all 
costs  of  suit,  except  a  fee  of  $150  allowed  the 
attorney  for  the  insurance  company,  which 
fee  was  ordered  paid  out  of  the  proceeds  of 
said  policy.  It  was  further  decreed  that  "this 
Judgment  however,  shall  not  prejudice  the 
rights  of  the  heirs  of  Minnie  DoU,  or  the  ad- 
ministrator of  Minnie  DoU's  estate,  to  assert 
In  the  administration  of  the  estate  of  Frank 
M.  DoU,  deceased,  any  Interest  in  said  fund 
as  the  community  estate  of  Frank  and  Min- 
nie Doll,  deceased." 

The  facts  In  the  case  are  few  and  undis- 
puted. The  material  parts  of  the  policy  saed 
on  are  as  follows:  "In  consideration  of  the 
application  for  this  policy,  which  is  hereby 
made  a  part  of  this  contract  the  Mutual  Life 
Insurance  Company  of  New  York  promises  to 
pay  at  its  home  office.  In  the  city  of  New 
York,  nnto  Minnie  DoU,  wife  of  Frank  M. 
Doll,  of  Flatonia,  county  of  Fayette,  state  of 
Texas,  If  living,— If  not  Uving,  to  the  insured's 
executors,  administrators,  or  assigns, — ^twen-' 
ty-five  hundred  dollars,  upon  acceptance  of 
satisfactory  proofs  at  its  home  office  of  the 
death  of  said  Frank  M.  Doll  during  the  con- 
tinuance of  this  policy,  upon  the  following 
conditions,  and  subject  to  the  provisions,  re- 
quirements, and  benefits  stated  on  the  back 
of  this  policy,  which  are  hereby  referred  to 
and  made  part  hereof:  The  annual  pre- 
mium, fifty-two  dollars  and  fifty  cents,  shall 
be  paid  in  advance  on  the  deUvery  of  this 
policy,  and  thereafter  to  the  company  at  Its 
home  office.  In  the  city  of  New  York,  on 
the  fourteenth  day  of  AprU  in  every  year 
during  the  continuance  of  this  contract" 
Frank  M.  DoU  and  Mhinie  DoU,  his  wife, 
both  perished  In  the  storm  on  Galveston 
Island  September  8,  1900.  They  lived  at 
Thirty-Ninth  and  T,  In  the  western  part  of 
the  city  of  Galveston.  He  left  B.  G.  Tartf  a 
grocery  store  In  a  wagon,  on  the  cover  of 
which  was  painted,  "B.  G.  Tartt  Grocer;" 
it  being  the  only  wagon  of  Tartt's  going  to 
that  part  of  the  city  on  said  date.  Doll  stat- 
ed that  he  was  going  home  to  get  his  wife 
at  his  residence  on  Thirty-Ninth  and  T.  This 
was  about  1  o'clock  p.  m.  (mi  September  S. 
1900.  The  horse  and  wagon  were  never  seen 
after  the  storm.  About  4  o'clock  In  the  even- 
ing of  September  8,  1900,  Mr.  Jennings  -was 
at  Thirty-Eighth  and  Avenue  S^,  while  thft 
storm  was  raging;  and  he  saw  this  wagon 
coming  north,  towards  the  city  proper,  on 
Thirty-Ninth  street,  between  S  and  8%,  about 
a  block  nearer  the  portion  of  the  city  than 
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ma  DoITa  residence.  The  borae  drawing 
tbe  wagon  was  belly  deep  In  water,  and  mov- 
ing as  tbougb  be  were  being  driven  and 
guided.  Tbe  reins  and  harness  on  tbe  borse 
mored  np  and  down  as  tbougb  tbey  were  be- 
ing bandied  by  some  one  In  tbe  wagon,  but 
witness  conid  not  see  and  did  not  know 
wbetber  tbere  actually  wa«  any  person  or  per- 
Eons  Id  said  wagon.  He  could  not  see  because 
of  tbe  cover  on  tbe  wagon.  Tbere  was  a  beavy 
eoutbeast  cnrrent  on  Avenue  S  at  tbe  time. 
The  houses  at  Thirty-Ninth  and  T  were  not 
blown  down  or  washed  away  until  about 
'.30  p.  m.  Witness  did  not  know  Frank  M. 
Doll  or  bis  wife. 

This  Is  all  of  the  evidence  in  tbe  case,  and 
we  think  It  Is  insufficient  to  raise  tbe  Issue 
of  the  sorrlvorsblp  of  either  Frank  or  Min- 
nie Doll;  and  until  the  sea  gives  up  her  dead, 
for  aught  that  these  facts  disclose,  we  may 
Dot  know  wbetber  one  survived  tbe  other, 
or.  having  In  life  together  faced  tbe  over- 
powering fury  of  the  mad  waves  which  en- 
gulfed and  destroyed  the  homes  and  lives 
of  a  great  aunber  of  tbe  Inhabitants  of  the 
fated  city  of  Galveston,  they  were  not  divid- 
ed in  death  by  tbe  space  of  even  a  moment's 
time.  Tbe  common  Uw.  which  Is  at  once  tbe 
product  and  conservator  of  that  rugged  In- 
dependence and  sturdy  s^-rellance  which 
has  ever  characterised  the  English-speaking 
peoplt,  disdaining  to  borrow  from  tbe  more 
ancient  Code  of  Borne,  which  has  formed  tbe 
foundation  of  the  system  of  Jurisprudence  of 
many  oC  tbe  most  enlightened  nations  of  tbe 
world,  refnsed  to  Indulge  in  any  presumption 
eltbei  at  snrvlvorshlp  or  of  tbe  simultaneous 
deatn  of  persona  who  perish  in  a  common 
disarter.  and  an«Iled  to  this  class  of  cases 
the  goieral  role  that  courts  will  not  change 
the  existing  status  or  possession  of  prop- 
erty except  upon  adequate  proof  of  facts  au- 
thorizing such  change.  According  to  the  Ro- 
mau  law,  tbe  presumptions  were  never  In  fa- 
vor of  a  simultaneous  death.  If  a  parent 
and  son  perished  in  tbe  same  battle  or  ship- 
irrecfc,  tbe  mmi  above  tbe  age  of  15  was  pre- 
sumed to  have  siirvived  his  father;  under 
tliat  age,  to  have  predeceased  him.  If  per- 
sons perishing  in  the  same  disaster  were  all 
under  15  years  of  age,  the  presumption  was 
that  tbe  tider  survived;  U  over  60,  tbe 
younger  was  presumed  to  have  survived; 
and,  if  husband  and  wife  perished  In  a  com- 
mon disaster,  the  wife,  being  tbe  weaker, 
was  supposed  to  have  died  first.  U  this  con- 
nection it  is  interesting  to  note  the  law  on 
this  subject  which  prevails  in  other  nations 
of  tbe  world.  In  Holland,  Prussia,  and  Aus- 
tria, the  presumption  la  tbat  those  who  per- 
teh  In  a  common  disaster  die  together,  and 
DO  one  receives  or  transmits  succession.  The 
law  of  India  is  to  tbe  same  etfect  The  Code 
Xapoleon  contains  tbe  following  provisions: 

"Art  720.  If  several  individuals  respective- 
ly entitled  to  inheritance  from  one  another 
should  die  by  tbe  same  event  without  any 
one  being  able  to  ascertain  which  died  flrst, 
6«  S.W.-« 


the  presumption  of  survivorship  la  determin- 
ed by  the  circumstances  at  the  fact;  but, 
these  being  wanting,  by  tbe  conditions  of 
age  and  of  sex. 

"Art.  721.  If  those  who  thus  died  were  ua- 
der  fifteen  years  of  age,  the  eldest  will  be  pre- 
sumed to  have  survived;  1£  all  were  above 
sixty  the  youngest  will  be  so  presumed;  If 
some  were  tmder  fifteen  and  some  were  above 
sixty  tbe  former  will  be  so  presumed. 

"Art  722.  If  thoee  who  thus  died  were  be- 
tween fifteen  and  sixty  years  of  age,  the  pre- 
sumption of  survivorship  is  with  the  male 
as  against  the  female  If  the  difference  of  age 
between  them  does  not  exceed  a  year.  If 
those  who  thus  died  were  of  the  same  sex 
tbe  presumption  of  survivorship  follows  the 
order  of  nature  and  the  younger  must  be 
presumed  to  have  outlived  the  elder." 

Italy  and  Spain  have  followed  the  French 
Code,  with  slight  modiflcations.  In  all  of 
the  states  of  the  American  Union,  with  tbe 
exception  of  Louisiana  and  California,  the 
common-law  rule  prevails,  and  no  presump- 
tions are  Indulged.  The  Jurisprudence  of 
tbe  two  states  Just  named  being  largely  de- 
rived from  the  French  and  Spanish,  they 
have  adopted  the  rule  of  the  Roman  law, 
as  modlfled  by  tbe  French  and  Spanish 
Codes.  In  this  state  It  is  well  settled  tbat 
tbe  common-law  rules  prevail,  and  no  pre- 
sumptions are  indulged.  Paden  v.  Briscoe, 
81  Tex.  663,  17  S.  W.  42;  Cook  v.  Caswell, 
81  Tex.  678,  17  S.  W.  ?85. 

There  being  no  presumption  either  of  sur- 
vivorship or  of  simultaneous  death,  and  no 
evidence  in  the  case  to  sustain  a  finding  of 
either  of  these  facts.  It  is  manifest  that  the 
party  upon  whom  lay  the  burden  to  estab- 
lisli  such  survivorship  or  simultaneous  death 
has  failed  to  make  out  his  case,  and  the 
only  question  tat  na  to  determine  Is  upon. 
which  of  the  parties  to  this  suit  such  bur- 
den was  Imposed.  The  determination  of 
this  question  Is  not  affected  by  the  posi- 
tion of  the  parties  as  plahitlff  or  defendant 
In  the  court  below.  Of  course,  tbe  burden 
was  on  the  plaintiff  to  make  out  a  prima 
facie  case;  and  the  question  is,  did  he  do 
this  by  showing  the  Issuance  of  the  policy 
to  bis  decedent  payable  as  before  stated, 
and  the  death  of  both  the  Insured  and  the 
beneficiary  in  a  common  disaster,  or  do  such 
facts  show  a  prima  facie  right  to  the  pro- 
ceeds of  the  policy  In  the  representative  of 
tbe  beneficiary,  and  require  plaintiff,  to  en- 
title him  to  recovery,  to  further  show  that 
his  decedent  survived  his  wife,  or  that  both 
perished  at  the  same  time?  The  question  Is 
one  of  much  difficulty,  and,  so  far  as  we 
have  been  able  to  ascertain,  has  never  been 
directly  decided  ia  this  state.  The  case  of 
Paden  v.  Briscoe,  supra,  which  is  recited 
and  relied  on  by  t>oth  appellant  and  appel- 
lees, was  a  suit  upon  a  benefit  certificate  Is- 
sued by  the  Supreme  Lodge  Knights  and  La- 
dle* of  Honor  to  John  F.  Briscoe.  The  ault^ 
was  brought  by  Paden,  as  administrator  of 
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the  estate  of  Lonella  Briscoe,  agalnat  tbe 
lodge  aod  the  admlnlBtrator  of  John  F.  Bris- 
coe. Louella  was  tbe  wife  of  John  F.  Bris- 
coe, and  was  tbe  beneficiary  named  in  the 
certificate.  The  mother  and  slater  of  John 
F.  Briscoe  intervened  in  tbe  suit,  and  claim- 
ed tbe  proceeds  of  tbe  certificate  as  heirs  of 
said  Briscoe,  and  dependent  upon  blm  for 
support.  The  by-laws  of  the  lodge  provided 
that,  tn  event  the  named  beneficiary  should 
die  before  the  member  to  wliom  tbe  certifi- 
cate was  issued,  tbe  proceeds  of  the  certifi- 
cate Bhoold  be  paid  to  tbe  heirs  of  such  de- 
ceased member  who  were  dependent  upon 
bim  for  support  John  and  Louella  Briscoe 
perished  in  a  fire  which  consumed  the  hotel 
in  which  they  were  stopping.  The  inter- 
renors  obtained  Judgment  in  tbe  court  be- 
low, which  was  affirmed  on  appeal.  The 
trial  court  filed  conclusions  of  fact  and  law, 
and  one  of  the  conclusions  of  fact  found 
was  that  John  and  Louella  Briscoe  died  at 
the  same  Instant  of  time.  The  record  be- 
fore the  supreme  court  contained  no  state- 
ment of  facts.  The  court,  in  affirming  the 
case,  held  that  there  was  no  presumption 
of  survivorship  or  of  simultaneous  death  of 
persons  who  perish  In  a  common  disaster, 
but  that,  the  trial  court  tiaving  found  as  a 
fact  that  both  husband  and  wife- died  at  tbe 
same  instant  of  time,  in  tbe  absence  of  a 
statement  of  facts  tt  would  be  presumed  by 
tbe  supreme  court  that  there  was  evidence 
in  tbe  case  sufficient  to  sustain  the  findings 
of  fact  of  tbe  lower  court,  and  tlierefore  the 
Judgment  should  be  affirmed.  In  discussing 
the  case.  Judge  Fisher,  who,  as  a  member  of 
tbe  commission  of  appeals,  wrote  tbe  opinion 
In  tbe  case,  which  was  adopted  by  tbe  su- 
preme court,  says:  "In  order  to  divert  the 
fund  from  the  direction  named  by  tbe  lia»- 
ban'd,  it  devolved  upon  the  Interveners  to  es- 
tablish by  evidence  the  existence  at  the  con- 
tingency that  would  accomplish  such  pur- 
pose. Tbe  court  below  finds  that  tbe  wife, 
the  beneficiary  named  by  tbe  husband,  did 
not  die  before  bee  husband,  but  died  at  the 
same  instant  The  result  of  tbis  finding 
Is  that  tbe  beneficiary  named  at  the  time 
tbe  policy  was  earned  by  tbe  death  of  tbe 
husband  did  not  survive  him,  and  was  in- 
capable of  taking  the  proceeds  of  the  poli- 
cies. The  purpose  of  this  contract  of  in- 
surance entered  into  by  the  husband  and 
the  association  was  to  provide  a  fund  for  his 
wife,  payable  at  bis  death;  and,  In  the  event 
she  was  incapable  of  taking  by  reason  of  her 
death,  then  those  heirs  of  the  husband  de- 
pendent upon  bim  should  take.  These  are 
plain  provisions  of  tbe  rules  and  by-lawa  of 
tbe  association  that  eater  into  and  form  a 
part  of  the  contract  of  Insurance.  The  use 
of  tbe  words  'die  before'  in  tbe  contract  of 
Insurance  was  evidently  Intended  to  mean 
that  the  beneficiary  named  must  be  dead  and 
incapable  of  taking  at  tbe  time  tbe  policy 
was  earned  by  reason  of  tbe  death  of  the 
husband.    The  Instantaneous  death  of  botli 


husband  and  wife  successfully  accomplished 
the  inability  of  the  wife  to  take^  as  If  she 
had  died  before.  The  court  below  finds 
that  tlie  interveners  are  the  heirs  of  John 
F.  Briscoe,  and  were  dependent  upon  him 
at  his  death.  The  contingency  having  oc- 
curred that  would  vest  the  property  in  tbe 
heirs  dependent  upon  bim,  the  court  correct- 
ly rendered  Judgment  in  favor  of  appellees." 
If  it  be  conceded,  as  contended  by  appellant 
that  in  tbe  language  above  quoted  tbe  su- 
preme comrt  Intended  to  announce  tbe  doc- 
trine that  the  representative  of  tbe  benefi- 
ciary nAmed  in  an  insurance  policy  who  per- 
ished with  the  insured  in  a  eommon  disaster 
had  a  prima  facie  right  to  tbe  proceeds  of 
the  policy,  and  that  it  devolved  upon  the 
heir  or  representative  of  the  insured  datan- 
ing  such  proceeds  to  show  that  tbe  named 
beneficiary  predeceased  or  died  simultaneous 
with  the  insured,  such  holding  was  not  nec- 
essary in  the  decision  of  tbe  ease  before 
the  court  and  is  therefore  not  aatlwrity 
binding  upon  this  court  We  are,  however, 
not  Inclined  to  agree  with  appellant's  inter- 
pretation of  tlie  decision.  The  interveners 
\a  that  case  were  the  beira  of  John  Bris- 
coe, but  tliey  did  not  recover,  nor  did  they 
seek  to  reoover,  simply  as  heirs  at  law,  but 
as  the  sec<«d  named  beneficiaries  In  event 
the  beneficiofy  first  named  should  not  be 
entitled  to  the  proceeds  of  tbe  policy;  and 
suing  in  such  capacity,  and  asserting  a  right 
to  the  proceeds  which  was  ccmtlngent  upon 
the  failure  of  the  first  beneficiary  to  take, 
the  burden  was  'clearly  upon  them  to  show 
that  the  facts  existed  which  would  entitle 
tbem  to  recover.  We  do  not  think  tbe  hold- 
ing that  as  between  two  beneficiaries  naniod 
in  an  insurance  policy,  in  which  tbe  sec- 
ond Is  to  take  only  in  event  the  first  sbnll 
die  before  the  insured,  it  is  necessary  for 
the  scoond  benefliciary,  in  order  to  be  enti- 
tled to  the  proceeds  of  the  poUcy,  to  show 
that  the  first-named  beneficiary  predeceased 
tbe  insured,  is  equivalent  to  a  holdii^  that 
as  between  the  representative  of  tbe  insured 
and  tbe  representative  of  the  sole  benefi- 
ciary in  an  Insurance  policy,  tbe  insured  and 
the  l)eneficiary  having  perished  in  a  com- 
mon disaster,  tbe  prima  facie  right  to  tbe 
proceeds  is  in  the  representative  of  tbe  wife, 
and  the  burden  is  upon  tbe  representative 
of  the  Insured  to  show  the  prior  deatb  of 
the  beneficiary,  or  tbe  simultaneous  death  of 
the  insured  and  tbe  beneficiary.  But  be  this 
as  it  may,  as  before  stated  we  do  not  re- 
gard tbe  opinion  in  Paden  v.  Briscoe  as  con- 
trolling authority  upon  the  question  involved 
in  this  case.  We  think  the  question  can  be 
properly  determined  by  a  considerRtion  of 
the  nature  of  tbe  contract  of  insurance,  the 
character  of  the  Interest  which  the  btniefi- 
ciary  has  in  such  contract  and  the  inteution 
of  the  parties  as  evidenced  by  the  language 
of  the  contract,  and  the  object  sought  to  lie 
obtained  by  its  creation.  We  think  the  con- 
tract in  its  nature,  is  analogous  to  that  of 
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an  express  trust  The  Insured  la  the  gran- 
tcn:  or  creator  of  the  trust,  the  Insurance 
company  the  trustee,  and  the  beneficiary  the 
cestui  que  trust  While  the  trust  fund  ont 
of  which  the  beneflciary  Is  to  receive  the 
amount  named  In  the  policy  cannot  strictly 
ispeaking,  he  said  to  have  been  created  by 
the  insured,  by  the  terms  of  the  contract  he 
secures  an  Interest  in  a  fund  provided  by 
the  Insurance  company  equal  to  the  amount 
named  in  the  policy,  payable  at  his  death; 
and  under  this  contract,  which  he  obtains 
and  keeps  alive  by  the  payment  at  stated 
times  daring  his  life  of  certain  specified 
amounts  to  the  Insurance  company,  the 
amonnt  named  In  the  policy  is  'held  by  the 
Insurance  company  In  trust  for  the  bene- 
ficiary. If  we  consider  the  policy  of  Insur- 
ance of  partaking  of  the  nature  of  a  trust, 
rather  than  a  chos*  In  action.  It  Is  at  once 
seen  that  the  interest  of  the  beneficiary  is 
not  a  "rested"  interest  in  the  broadest  sense 
of  that  term,  and  the  trustee'cannot  tw  com- 
pelled to  execute  thef  trust  until  the  contin- 
gency happens  which  entitles  the  cestui  que 
trust  to  Its  execution.  It  follows  that  the 
burden  Is  upon  the  beneficiary  to  show  that 
RQCh  contingency  has  happened,  and  all  the 
conditions  wtiiCh  are  necessary  to  veM  the 
title  to  the  fund  in  him  have  been  com- 
plied with,  and  unless  the  beneficiary's  right 
to  the  fluid  be  tihown  tlier^  Is  a  failure  of 
the  trust,  and  the  fond  teverts  to  the  In- 
sured or  his  representatives.  In  the  case  of 
Ryan  t.  RotbweUer,  50  Ohto  8t  S8&,'  35  N.' 
E.  079,  the  supreme- court  of  Ohio,  in  discuss- 
ing this  'question,  say:  "Th^  theory  of  a 
failure  of  trust  comes  with  more  force  and 
stronger  reasons  than  the  doctrine  of  choses 
in  action.  We  regard  the  doctrine  of  choses 
In  action  as  not  fully  applicable,  because  It 
conflicts  in  many  catses  with  the  controlling 
doctrine  of  Insurable  Interest  The  question 
is  not  as  to  change  of  'l>eneflclary,  but  as  to 
reverter  of  the  policy  to  the  assured  by  rea- 
son ot  the  death  of  all  the  beneficiaries.  On 
principle,  and  aside  froib  any  statute  on  the 
subject  we  thlnlc  that  in  this  case  the  poli- 
cy reverted  to  Mr.  Helwig,  and  at  his  death 
became  a  part  of  bis  estate.  It  seems  to  ns 
that  this  was  the  manifest  intention  and  un- 
derstanding of  all  parties  Interested,  and 
that  the  result  to  Just  and  eqnitable.  While 
there  may  have  been  a  vested  Interest,  It 
was  an  Interest  not  in  possession,  but  In  ex- 
pectancy, liable  to  be  devested  by  the  death 
of  the  beneficiary  before  the  death  of  the  as- 
."ured."  The  authorities  are  conflicting  up- 
on -the  question,  f>ut  we  think  the  better  doc> 
trine  is  as  above  stated.  Johnson  v.  Van 
Epps,  110  IlL  551;  Full«r  t.  Llnzee,  135 
Mass.  468. 

This  view  of  the  law,  we' think,  harmon- 
tees  with  the  primary  object  and  purpose  of 
life  Insurance,  and  with  the  manifest  inten- 
tion and  understaAdIng  of  the  insured  In  en- 
tering Into  tire  contract  Life  Insurance  has 
for  its  primary  object  the  protection  of  those 
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who  would  be  pecnnlarlly  damaged  by  the 
death  of  the  Insured,  and  to  permit  those 
who  would  not  be  so  damaged  to  receive  the 
benefit  of  the  policy  would  be  to  defeat  the 
purpose  and  Intent  of  the  contract;  and  es- 
pecially is  this  true  when  the  insured,  as  In 
tills  case  t>efore  us,  provides  in  the  contract 
that  the  policy  shall  only  be  payable  to 
the  beneficiary  in  event  she  Is  living  at  the 
time  of  his  death.  Und»  the  terms  of  the 
policy  In  question,  we  are  of  opinion  that 
Mrs.  Doll's  Interest  In  the  prooeeda  was  a 
contingent  Interest,  not  transmissible  to  her 
heirs,  and  that  It  devolved  upon  her  repre- 
sentative to  show  that  the  ccmtingency  bad 
happened  which  would  entitle  her  to  receive 
the  proceeds  of  the  policy.  The  appellant 
liaving  failed  to  make  this  proof,  the  policy 
reverted  to  the  estate  of  Frank  Doll,  and 
the  trial  court  properly  rendered  Judgment 
In  favor  of  the  administrator  of  his  estate. 
The  case  of  Cowman  v.  Rogers,  73  Md.  406, 
21  Atl.  64,  10  L.  R.  A.  550,  Is  directly  in 
point  and  fully  sustains  the  contention  of 
appellant;  but  the  opinion  in  tliat  case  is 
based  upon  the  theory  that  the  interest  of 
the  beneficiary  in  the  Insurance  policy  was 
a  vested  interest.  In  the  absolute  sense  of 
that  term,  and,  as  before  shown,  we  do  not 
consider  this  theory  sound.  In  the  case  of 
Fanl  V,  Hulick  the  court  of  appeals  of  the 
District  of  Columbia,  In  an  able  and  learned 
opinion  by  Justice  Shepard,  holds  that  the 
representative  of  the  beneficiary  named  In  a 
will,  who,  under  the  terms  of  the  will, 
would  only  take  in  event  be  survived  the 
testator,  and  who  perished  with  the  testator 
in  a  common  disaster,  had  a  prima  facie 
right  to  the  property  bequeathed  by  the  will, 
and  that  in  a  suit  by  the  heirs  of  the  testa- 
tor for  said  property  It  devolved  upon  them 
to  show  that  the  beneficiary  did  not  survive. 
It  Is  clear  that  this  decision  also  rests  upon 
the  doctrine  of  vested  Interest,  and,  under 
our  conception  of  the  nature  of  the  contract 
of  Insurance,  and  of  the  character  of  the  In- 
terest of  the  beneficiary  In  said  contract,  is 
not  applicable  to  the  case  we  are  consider- 
ing. We  refrahi  from  a  further  discussion 
of  the  authorities  bearing  upon  the  very  in- 
teresting question. 

In  our  opinion,  the  Judgment  of  the  court 
below  should  be  aflirmed,  and  it  is  so  or- 
dered.   Afiirmed. 


AMERICAN  MUT.  BLDG.  &  SAV.  ASS'N 

V.  DAUGHBRTY  et  ni.i 

(Court  of  Civil  Appeals  of  Texas.    Dec.  19, 

1901.) 

U80RT— BUILDING  LOAN— MONTHLY  DUES 
AND  INTEJREST— APPLICATION— PEN- 
ALTY—DOUBLE  RECOVEttY. 

1.  E-vldence  examined,  and  held  that  certain 
transactions,  Inclndinp  a  subscription  for  stock 
in  a  bnilcling  association,  an  application  for  a 
loan,  and  the  execution  of  a  note  therefur.  and 
deed  of  trust  to  secure  the  sauie,  etc.,  were  all 
one  entire  transaction,  and  that  a  provision  for 

denied,  and  writ  ot  error  denied  by  saprem*  court. 
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'Uonthly  payments  on  tba  stock,  together  with 
interest  on  the  loan,  etc.,  was  a  mere  scbem* 
to  cover  Dimrioua  interest. 

2.  Where  it  is  shown  that  the  execution  of  a 
tailding  contract  giring  a  mechanic's  lien,  and 
bearing  legal  interest,  and  its  assignment  by  the 
«ontractor  to  a  building  association,  are  part  of 
a  transaction  for  procuring  a  loan  from  the 
association,  and  adopted  only  as  one  form  of 
-security  for  the  loan,  which  itself  is  usurious, 
the  building  association,  as  such  assignee,  is 
AOt  entitled  tp.recoTer  on  such  contract. 

S.  Attoniey's  "fees  proyided  for  in  a  building 
«ontract  executed  by  a  husband  and  wife  for 
the  improvement  of  the  homestead  cannot  be 
adjudged  a  lien  on  the  homestead,  though  the 
contract  gives  a  medianic's  and  material  man's 
lien  thereon  for  the  payment  of  the  money  due 
the  contractor. 

4.  Where  a  loan  of  money  is  made  at  osorious 
.'Interest,  all  pa};ments  of  interest  will  be  credit- 
ed on  the  pnncipal  of  the  debt. 

5.  Where  it  is  shown  that  a  subscription  for 
stock  in  a  building  association,  and  the  exaction 
of  monthly  payments  thereon,  is  part  ot  a 
scheme  to  cover  usury  in  a  loan  of  money  by 
the  association,  the  full  amount  of  such  money 
payments  will  be  credited  on  the  principal  of 
the  loan,  and  not  their  withdrawal  value  merely. 

6.  Rev.  St  art.  3106,  provides  that,  if  nsnrl- 
onn  interest  is  collected,  the  person  paying  the 

-same  may  recover  doable  the  amount  thereof. 

■  Beld,  that  where  the  first  payments  of  interest 
on  a  loan  are  not  of  themselves  usurious,  but 
the  contract  as  an  entirety  is  a  contract  for  usa- 
rious  interest,  the  taint  of  usury  will  run  through 
all  the  interest  paid,  and  a  double  recovery  for 
4be  whole  will  be  allowed. 

'Error  from  district  court,  Harris  county; 
John  G.  Tod,  Judge. 

Action  by  J.  K.  Daugherty  ^gainst  the 
American  Mutual  Building  &  Savings  Asso- 
ciation and  another,  in  which  defendant  aa- 
flociation  filed  a  plea  in  reconvention,  Joining 
L.  M.  Daugherty,  wife  of  the  plalutlft,  as  a 
varty  defendant  to  the  plea.  Judgment  for 
-defendant  on  Its  plea  in  reconvention,  but 
^^ranting  Insufflcient  relief,  and  It  brings  er- 
ror. Reversed,  and  Judgment  rendered  In 
favor  of  plaintiff  on  his  cross  etroi. 

Watkins  &  Jones,  for  idaintlfl  in  error.  C. 
Mj.  Bradley,  for  defendants  In  error. 

GARRETT,  O.  J.  J.  K.  Daugherty  brought 
«ait  against  the  American  Mutual  Building 
■A  Savings  Association  and  W.  J.  Alder  to 
cancel  certain  liens  against  his  homestead, 
which  were  created  by  himself  and  wife  In 
Girder  to  borrow  $600  from  the  association 
with  which  to  build  the  dwelling  house  there- 
on. The  petition  set  out  the  note  executed 
£or  the  money,  and  a  deed  of  trust  executed 
ttf  the  plaintiff  and  his  wife  upon  the  prop- 
erty to  W.  J.  Alder,  as  trustee,  to  secure  the 
■note,  and  a  contract  for  a  mechanic's  lien 
for  sold  sum,  which  had  been  executed  by 
the  plaintiff  and  his  wife  with  one  A.  W.  Un- 
4lerwood,  and  for  which  the  note  had  been 
cxecnted,  and  which  had  been  assigned  to  the 
association.  It  alleged  usury  in  the  trans- 
ActliMi,  and  the  payment  thereon  of  certain 
flams  of  money  in  accordance  with  the  terms 
-of  the  contract  as  principal  and  Interest, 
amounting  to  more  than  the  principal  of  the 
note,  and  asked  that  double  the  amount  of  all 


sums  paid  as  Interest  be  applied  to  the  prin- 
cipal, and  for  the  cancellation  of  the  deed  of 
trust  and  mechanic's  lien,  and  toe  Judgment 
over  against  the  association  for  an  excess  to 
which  be  averred  he  was  entitled.  Tbe  de- 
fendant association,  after  answering  gener- 
ally, pleaded  over  in  reconvention,  and  elect- 
ed to  recover  upon  the  mechanic's  lien  which 
It  averred  had  lieen  assigned  to  it,  and  ad- 
mitting tbe  payment  of  $120  as  interest,  and 
that  Daugherty  owned  14  shares  ot  stock  of 
the  association,  of  the  value  of  $348.40,  for 
which  credit  was  conceded,  prayed  for  Judg- 
ment and  foreclosure  of  lien  for  the  balance. 
Ik  M.  Daugherty,  the  wife  of  the  plaintiff, 
was  Joined  with  her  husband  as  defendant 
to  the  plea  in  reconvention.  The  cause  was 
tried  without  a  Jury,  and  the  court  found  that 
tbe  transactlMi  was  usnrions,  and  after  cred- 
iting all  payments  upon  the  principal  of  the 
debt,  but  refusing  credit  for  double  the  in- 
terest paid,  rendered  Judgment  in  favor  of 
the  association  npon  its  cross  action  against 
Daugherty  for  the  sum  of  $124.74,  as  tbe  bal- 
ance of  principal  of  tbe  debt,  including  attor- 
ney's fees,  with  6  per  cent  interest  on  that 
amount  from  date  of  Judgment  with  decree 
of  foreclosure  against  said  Daugherty  and  bis 
wife  upon  the  lots  described  in  the  pleadings 
and  the  several  Instruments  set  out 

Tbe  American  Mutual  Building  &  Savings 
Association  is  a  foreign  corporation,— its 
domicile  being  In  Chattanooga,  Tenn.,— with 
a  permit  to  do  business  In  tbe  state  <a  Texas. 
W.  J.  Alder  is  the  secretary  of  said  asso- 
ciation, and  W.  Walker  its  agent  In  Hous- 
ton, Tex.  A  short  time  prior  to  Jnne  23. 
1896,  Walker,  the  agent  of  the  association, 
approached  Daugherty,  and  offered,  in  behalf 
ot  tbe  association,  to  lend  him  the  money  to 
build  a  home  on  ttie  lots  descrilied  in  the 
petition,  if  he  desired  to  do  sa  Plaintiff 
agreed  to  borrow  $600  at  6  per  cent  inter- 
est with  security  on  the  lots,  to  be  repaid  in 
monthly  installments,  and  made  an  applica- 
tion for  the  loan,  dated  June  23, 1896.  Walk- 
er told  him  tliat  in  order  to  get  the  money 
he  would  have  to  enter  into  a  contract  for 
the  building  with  a  person  who  would  trans- 
fer the  contract  to  the  association,  and  sug- 
gested A.  W.  Underwood  as  an  acceptable 
contractor.  On  July  21,  1896,  the  plaintiff. 
Joined  by  his  wife,  entered  into  a  contract 
with  Underwood  for  the  erection  of  the  house 
on  lot  8,  to  be  completed  by  August  15,  1886, 
for  which  he  agreed  to  pay  him  the  sum  of 
$600,  with  Interest  at  the  rate  of  10  per  cent. 
per  annum  from  the  date  of  the  completion 
of  the  improvements,  with  10  per  cent  at- 
torney's fees  in  case  of  suit  to  enforce  the 
payment  and  a  mechanic's  and  material 
man's  lien  was  given  upon  tbe  lot  in  favor  of 
Underwood,  to  secure  the  pajrment  of  the 
money.  There  were  other  stipulations  In  the 
contract  requiring  Daugherty  to  keep  the 
property  insnred  for  the  I)eneflt  of  Und«'- 
wood,  and  to  pay  all  taxes  and  other  charges 
until  the  debt  should  be  paid.    Tbe  money 
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tor  the  payment  of  this  contract  was  to  be 
fnmlEhed  by  the  association,  and  was  to  be 
repaid  In  monthly  payments,  with  6  per  cent. 
Interest  The  house  was  buUt  In  accordance 
with  the  contract  and  the  contractor  was 
paid  by  the  assoclatloB  by  three  checke,  dat- 
ed October  27,  1896,  In  favor  of  A,  W.  Un- 
derwood, drawn  on  the  Citizens'  &  Tmat 
Company  of  Chattanooga,  Tenn.,  and  stamp- 
ed "Paid"  November  4th  and  November  5tb. 
And  on  October  31,  1896,  Underwood  assign- 
ed the  building  contract  to  the  association. 
Plaintiff  testified  that  the  agent,  Walker,  told 
him  that  the  loan  would  draw  Interest  at  6 
per  cent.,  payable  In  monthly.  Installments  of 
13,  and  that  the  loan  Itself  was  payable  Iq 
monthly  Installments  of  ^.40.  The  witness 
did  not  understand  that  he  was  a  stockholder. 
He  testified  that  he  and  his  wife  signed  a 
number  of  papers,  all  at  the  direction  of  the 
agent,  for  the  single  purpose  of  securing  a 
loan  for  9600,  which  he  understood  that  he 
was  to  have  the  privilege  of  paying  In  month- 
ly Installments,  as  above  stated.  The  ap- 
plication for  the  loan  was  made  to  the  as- 
80clatl<m.  In  it  the  plaintiff  stated  that,  as 
a  stockholder  and  member  of  the  association, 
holding  12  shares  of  stock,  he  desired  to  ob- 
tain a  loan  of  $600,  payable  only  when  the 
series  of  stock  matured,  and  agreed  to  fur- 
nish security  on  lot  8  of  the  lots  described; 
and  he  guarantied  that  he  would  build  there- 
on certain  Improvements  set  forth,  for  which 
purpose  the  loan  was  applied  for.  For  said 
loan  he  agreed  to  sell  and  asslgr.  his  shares 
of  stock,  to  become  the  absolute  property  of 
tho  association  at  maturity  thereof,  and 
whk'b,  when  matured,  should  be  Id  full  sat 
isfactlon  of  said  loan.  He  agreed  to  pay  6 
per  cent.  Interest  on  the  sum  borrowed,  and 
monthly  dues  on  the  shares  of  stock  sold  to 
the  association,  as  well  as  on  two  other 
shares,  which  were  called  "free  shares,"  until 
they  bad  matured  In  accordance  with  the  by- 
laws, rules  and  regulations  of  the  associa- 
tion, and  waived  the  right  of  withdrawal  be- 
fore maturity  of  his  two  free  shares;  and.  In 
case  of  default  In  the  payment  of  Interest  and 
dues,  the  free  shares  were  also  assigned,  and 
the  officers  of  the  association  were  author- 
ized to  apply  the  amount  due  on  them  to  the 
payment  of  Interest  on  the  money  borrowed, 
and  to  the  payment  of  dues  and  fines  on  the 
stock  sold  and  assigned  to  the  association. 
He  also  agreed  to  execute  a  deed  of  trust 
upon  the  property  improved.  The  applica- 
tion was  granted  by  the  association,  and  on 
November  7,  1896,  the  note  and  deed  of  trust 
were  executed.  The  deed  of  trust  conveyed 
the  property  to  the  defendant  W.  J.  Alder, 
as  trustee,  In  trust  for  the  security  of  the 
loan,  but  recited  that  the  original  promissory 
note  and  mechanic's  lien  on  the  property 
vrere  continued  In  full  force  and  effect,  and 
the  bolder  of  the  note  set  out  in  the  deed  of 
tmst  might;  at  his  option,  enforce  either  or 
both  of  them.  The  note  executed  by  the 
fdaintlff  and  bis  wife  is  as  follows:    "Note. 


Texas  Form.  (600.00.  Houston,  Texas.  Oik 
maturity  of  the  shares  of  stock  herein  men- 
tioned, for  value  received,  I,  we,  or  either  oC 
us,  promise  to  pay  to  the  American  Mutual- 
Building  and  Savings  Association,  of  Chat- 
tanooga, In  the  state  of  Tennessee,  In  U.  8.- 
gold  coin  of  present  standard,  six  hundred- 
dollars,  with  interest  at  the  rate  of  six  per; 
cent  per  annum  from  date,  payable  monthly - 
on  the  last  Saturday  of  each  and  every 
month,  commencing  on  the  last  Saturday  of 
Nov.,  1806;  and.  If  this  note  Is  coUected  by 
suit  we  agree  to  pay  an  additional  ten  per 
cent  on  the  cash  amount  to  be  collected,  for 
attorney's  fees,  and  which  ten  per  cent,  shall 
also  be  secured  by  deed  of  trust  executed  to- 
secure  this  note.  This  note  is  for  money 
borrowed  on  land,  and  is  secured  by  a  deed 
of  trust  of  even  date  herewith,  made,  exe- 
cuted, and  delivered  by  ns  to  W.  J.  Alder, 
trustee,  conveying  certain  real  estate  situated- 
in  the  county  of  Harris,  in  the  state  of  Tex- 
as, in  trust  to  secure  its  punctual  payment 
and  providing  for  the  sale  of  said  real  estate 
in  case  of  default  Furthermore,  in  order  to> 
provide  for  the  final  settlement  of  this  note, 
we  have  this  day  sold  to  said  association  12 
shares  of  stock  of  the  59th  series  of  said  as- 
sociation. In  consideration  of  the  final  satis- 
faction of  this  note  at  maturity;  but  we 
agree,  in  consideration  of  this  contract,  U^ 
continue  the  regular  monthly  payments  on 
said  shares  of  stock  until  they  become  fully 
paid  up.  and  of  the  value  of  $100.00  per 
share.  We  also  agree  to  continue  the  pay- 
ments on  the  two  free  shares  which  we  hold 
until  they  mature.  Now,  if  we  pay  promptly 
the  interest  on  said  sum  of  $600.00,  and  the 
monthly  installments  on  all  of  said  shares  of 
stock,  amounting  In  all  to  $11.40  per  month, 
and  any  fines  assessed  under  the  rules  of  said 
association,  and  the  taxes  accruing  on  the 
said  real  estate  described  In  the  deed  of  trust 
securing  this  obligation,  and  the  premium 
necessary  to  keep  said  property  Insured  in- 
such  sum  as  said  association  may  requlre- 
(not  exceeding  $600.00),  and  shall  keep  the^ 
buildings  on  said  lot  In  good  repair,  and  the 
policy  of  insurance  In  such  company  as  saldi 
association  may  require,  and  duly  assigned  t» 
said  association,  until  the  stock  becomes  fully 
paid  In,  and  of  the  value  of  $100.00  per  share, 
then  It  is  understood  that  this  note  shall  be 
deemed  fully  paid  and  canceled,  and  the  as- 
sociation will  pay  in  cash  to  said  J.  K. 
Daugberty,  for  the  surrender  of  the  2  free 
shares  of  stock,  the  par  value  thereof,  which 
is  $200.00.  But  if  we  fail  to  pay  promptly, 
when  due  and  payable,  said  taxes  and  Insur- 
ance premiums,  or  make  default  In  the  pay- 
ment of  said  monthly  interest  fines,  and 
monthly  payments  of  said  stock  for  a  period 
of  six  months  after  the  same  are  due,  or  any 
tnstallment  thereof  is  due,  or  fail  to  keep- 
the  building  in  good  repair,  or  in  any  way 
shall  violate  the  terms  of  the  agreement, 
then,  at  the  option  of  the  said  association, 
the   whole  indebtedness  evidenced  by   thin 
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bbligatlon,  indudlnsr  any  taxes' and  Insurance 
premiums  du»  or  paid  by  said  association, 
Blinll  at  once  become  due  and  collectible,  and 
a  sale  under  said  deed  of  trast,  in  tbe  man- 
ner therein  provided,  or  a  forbclosmre  there- 
of;' may  be  had.  It  Is  further  understood 
that  this  obligation  Is  not  payable^  In  whole 
or  in  part,  until  the  final  maturity  of  said 
shares;  and,  In  consideration  of  such  an 
agreement  on  the  part  of  tbe  maker  hereof, 
the  American  Mutual  Building  and  Savings 
Association  binds  and  obligates  Itself  not  to 
collect  or  demand  in  excess  of  96  monthly 
payments  of  dues  and  of  interest  on  said 
loan.  It  is  further  understood  and  agreed, 
however,  that  if  repayment  before  maturity 
is  necessary,  from  foreclosure  or  causes  orig- 
inating from  action  of  said  borrower,  that 
tbe  by-laws  of  said  associatlOB  that  may  be' 
in  force  at  that  time  shall  define  tbe  method 
of  procedure  and  the  amount  to  be  paid.  If 
Is  furtlier  distinctly  understood  that  the  12 
shares  of  stock  sold  and  transferred  by  vir- 
tue of  this  contract  become  the  absolute  prop- 
erty of  the  aald  association,  and  In  no  case 
shall  tbe  said  J.  K.  Daugherty  have  any 
right,  In  law  or  equity,  to  repurchase  said' 
stock,  or  any  part  thereof,  and  the  said  3. 
K.  Daugherty  does  hereby  waive  all  claim  to 
the  same.  C\irthermore,  If  we  fail  to  pay 
the  Interest  on  said  loan,  and  the  dues  spec- 
ified on  the  stock  sold  to  said  association, 
then  we  hereby  anthorlee  said  association  to 
apply  the  money  paid  on  our  free- shares  ttf 
the  payment  of  tbe  iban  as  far  as  it  vtrill  go. 
Witness  oar  bands  this  7th  day  of  Novem- 
ber, 1806.  [Signed]  J.  K.  Daugherty.  L.  M. 
Daugherty.  Witness:  Norman  O.  Kittrell, 
Jr."  On  the  same  date  that  the  note  and 
deed  of  trust  were  executed  the  plaintiff  and 
his  wife  also  Joined  In  the  execution  of  an 
instrument  confirming  the  mechanic's  lien, 
and  ron-ecting  it  so  as  to  sbow  that  It  was 
intended  to  Include  botb  lots  7  and  8,  and 
that  omission  of  lot  7  therefrom  was  a  mis- 
take. A  certificate  of  stock  was  put  In  evi- 
dence by  the  association,  dated  July  1,  1896, 
for  14  shares  of  steck  in  class  A,  monthly 
piiyment  |8.40,  reciting  that  J.  K.  Daugherty 
viis  a  member  of  the  association,  and  the 
owner  and  holder  of  14  shattes  of  installment 
Btock  therein,  and  containing  a  provision  that 
tbe  stock  was  issued  and  accepted  upcn  the 
express  terms  and  conditions  contained  in 
the  laws  of  the  association.  On  the  bacic 
thereof  there  was  a  'written  assignment  of 
the  stock,  signed  by  Daugherty  and  his  wife, 
dated  November  7,  18i)6,  by  which,  as  re- 
cited therein,'  It  was  sold,  transferred,  and 
assigned  to  the  association  for  value  received. 
Daugherty  testified  that  he  never  s«rw  the 
certificate  for  stock  until  it  was  Shown  to 
him  on  the  trial.  He  admitted  his  signa' 
ture  to  the  asslgument,  but  said  he  bad  nev- 
er had  possession  or  control  of  the  paper 
before,  except  when  he  signed  his  name  on 
tbe  back  (tf  It,  and  then  only  saw  tUat  Side  of 
It    Article  7,  1  1,  of  the  by-laws  of  the  as* 


soolatlon,  Kads  as  fellows:  "Class  A.  Loan- 
and  Investment  Shares.  The  monthly  pay- 
ments on  each  share  of  stock  in  class  A  shall 
be  sixty  csntt  per-share  for  each  and  every 
month  for  96  mbnths,  unless  tbe  stack  sooner 
matures,  commenting  on  the  date  cf  appli-'' 
cation.  At  the  expiration  of  90  months  no- 
further  payments  shall  be  required,  and  tbe 
holders  of  Investment  stock  In  class  A  8liall< 
be  entitled  to  a  settlement  at  the  full  value- 
of  the  stock  as  shown  by  the  books  of  the 
association.  Loans  of  the  assoclatisn  may 
be  made  on  this  class  of  stock."  Other  by-' 
laws  put  In  evidence  by  the  defendant  are' 
not  deemed  material.  The  plaintiff  had  ai 
pass  book,  as  prescribed  by  the  by-laws,' 
which  was  given  to  him  by  the  agent.  Walk-' 
er,  and  in  which  all  payments  made  by  him- 
had  been  credltedj  This  book  showed  pay-'. 
ments  commencing  July  1,  1896,  and  endingi 
April  28,  1900,  to  the  Amount  of  •■?117  Inter-; 
est,  and  $306.60  as  monthly  payments.  W.t 
J.  Alder,  tbe  secretary  of  the  association,/ 
testifled  that  the  withdrawal  value  of  the) 
stock  at  tte  time  of  the  trial  was  $348.42.  > 
The  tMal  court  found  that  all  oC  the  trans-< 
actions,  Inolnding  tbe  subscription  for  tbe< 
stock,' Hie  applicitlon  for  the  loan,  the  exe-' 
cutlon  of 'the  note  and  deed  of  trust,  assign-' 
ment  of  the  shares,'  and  the  execution  of  tlie< 
contract  for  building,  >by  which  the  mecban-( 
ic's  and  material  man's  lien  was  given,  wasi 
one  entire  transaction  for  the  procuring  and> 
secTit-ingtthe  lean,  and  that  the  provision  fort 
monthly  payments  on  stock-  and  tile  entire< 
scheme  of  payment  was  a  schebie*  to  cover 
usuMouB  Intetest  exacted  by  the  assoclBtioo; 
for  the  use  of  tbe  mroney  loaned.  Tbe  evi- 
dence-sopports  this>  concl4sIon  -  of  the  trial! 
court,  and  it  is  approved  aad  adopted  by  thisf 
court.  Altheugta  14  shares  of  stock  were* 
nominally '  subscribed  (br,  and  there  -was  a> 
guarhnty,  that  they  should  mature  with  9ia 
payments,  there  was  an  absolute  transPer  ofr 
the  stock,  and'  a  stlpulatlbn  that  the  loan! 
should  be  canceled  only  by  the'  maturity^ 
thereof.  There  was  no  probability  that  th^ 
sto<^k  would  be  matured  short  of  the  96  pay-' 
ments,  for  that  vros  oifly  about  57  per  cent.* 
of  the  face  value,  with  eigMt  years  fop  acJ 
cumulation;  bnt  It' will  be  observed  tbat  th^ 
sum  of  the  Installments  would  amount  t<4 
$806.40,  and  subtracting  tbe  $200  for  the  twot 
free  shares  would'  leave  ?006.40,  for  whIcW 
sum,  paid  In  menthly  Installments  from  thd 
inception  of  the  transaction,  and  feur  months 
prior  to  the  actual  ad'^'ance  of  the  money,—* 
the  principal  sum, — upon  which  6  per  cent' 
Interest  had  been  paid 'from  the  date  of  the 
note,  the  note  would  be  Canceled.  Ordinarily," 
In  loan  associations  ol^  this  character,  'the> 
loan  is  for  the  face  vahie  of  the  stock,  to  b^ 
canceled  by  the  'matured  stock;  but  Ih  this 
transaction  It  was  for  only  half  the  fac^ 
value  of  the  stock,  to  be  canceled  only  by 
the  matured  stock.  'When  It  'is  shown  ttf 
hate  b^en  a  loan  of  money,  and  oot  a  sub- 
Bcrlptlbn  for  the  stock  ot  the  association,  an<t 
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the  monthly  parmentB  are  credited  upon  the 
piinclp^  of  the  loan,  as  they  should  be,  the 
transaction  becom«a  clearly  uaurious.  Pay- 
ment at  Interest  oo  the  full  sum  of  $600  at 
the  rate  of  6  per  cent  per  annum  becomes 
more  than  10  per  cent.,  and  usnrlona,  after 
$240  of  the  monthly  installmenta  have  been 
pakL  U  i>ayment  had  been  completed,  aa 
contracted  for,  in  eight  years,  the  assoda- 
tion  would  have  received  for  the  loan  of  the 
$600  the  pgrlnclpal,  with  6  per  cent  interest 
on  the  entire  amount  while  It  was  receiving 
the  principal  continuously  In  monthly  install- 
ments  of  98.40,  and  reaping  the  benefits  of 
all  accumulations  thereon.  A  balder  propo- 
sition disdoslng  usury  could  hardly  be  stated. 
The  appellant  ^  efCect  admits  that  the  trans- 
action la  indefensible,  as  usurious,  but  claims 
that  it  was  made  for  the  purpose  of  extend- 
ing and  aecnrlng  paym^it  of  the  mechanic's 
and  material  man's  Uen,  which  had  been  as- 
E^ed  to  it  and  bears  legal  Interest  and 
that  it  should  be  allowed  to  recover  upon  the 
Underwood  contract  If  this  contention  were 
true  aa  to  the  fact  tt  would  be  correct  in 
law.  Krause  v.  Pope,  78  Tex.  484,  14  S.  W. 
616;  Cousins  v.  Grey,  60  Tex.  846;  Neablt 
T.  Goodrich  (Tex.  Civ.  App.)  00  8.  W.  1017. 
But  since  the  mechanic's  lien  was  only  a 
part  at  one  entire  transaction,  and  was  adopt- 
ed only  aa  one  form  of  security  for  the  same 
debt  the  principle  Invoked  is  not  applicable. 
The  attorney's  fees  should  not  have  been  ad- 
judged «  lien  upon  the  homestead.  Ham  v. 
AjMoclation,  65  &  W.  176,  ft  Tex.  Ct  Bep. 
834.  Tlie  evidence  showed  that  Walker  was 
tlie  agent  of  the  assodatloi  for  the  pntpose 
of  negotiating  and  making  the  loan,  as  well 
aa  Its  general  agent  for  the  transaction  of  its 
baslneBS  in  Houston;  and  it  will  be  bound 
by  his  representations,— especially  so  since  it 
appears  from  the  transaction,  as  committed 
to  writing,  that  the  association  made  the  con- 
tract aa  he  represented  it  to  be,  although  It 
was  attempted  to  be  concealed  by  giving  a 
specious  appearance  of  a  loon  upon  stock 
subscribed  for  and  issued  in  good  faith.  Usu- 
ry having  been  shown  in  the  contract  Dangh- 
erty  was  entitled  to  have  all  payments  of 
Interest  credited  upon  the  principal  of  the 
debt  He  was  also  entitled  to  have  the  full 
amount  of  the  monthly  payments  credited, 
and  not  the  withdrawal  value  thereof  only. 
As  the  transaction  has  been  shown  to  be  a 
scheme  to  cover  usury  In  a  loan  of  money, 
and  not  a  bona  flde  subscription  for  stock, 
the  payments  are  monthly  payments  upon 
the  principal,  and  not  stock  dues,  and  appel- 
lee had  no  stock,  to  have  a  withdrawal  value; 
and  the  court,  having  found  the  transaction 
to  be  aa  stated,  was  correct  in  applying  the 
full  amount  of  the  monthly  payments  to  the 
principal  of  the  loan.  Appellant's  fourth  aa- 
itgnmeot  of  error,  and  the  propositions  there- 
uoder.  are  made  upon  the  assumption,  aa  a 
fact  that  the  payments  were  made  upon 
bona  ade  stock  snbacriptlons. 
Appellee;  by  a  croea  asaignment  of  emt. 


complains  of  the  action  of  the  court  below  in 
refusing  to  allow  him  credit  upon  his  note 
for  double  the  amount  of  the  Interest  paid 
by  him,  as  the  penalty  fixed  by  statute  for 
usurious  Interest  Rev.  8t  art  8106.  Usury 
must  be  actually  paid  before  a  cause  of  ac- 
tion can  be  maintained  for  Its  recovery. 
Webb,  Usury,  {  466;  Stout  v.  Bank,  C9  Tex. 
889,  300,  8  S.  W.  808.  Some  of  the  authori- 
ties hold  that  the  penalty  applies  only  to  the. 
excess  above  legal  interest  but  these  are 
usually  upon  the  construction  of  the  statute 
giving  the  penalty.  The  statute  of  this  state 
has  been  construed  In  the  case  of  Smith  v. 
Ohllton,  90  Tex.  447,  39  S.  W.  287,  and  it 
was  held  that  the  person  paying  nsurioos  In- 
terest might  recover  double  the  amount  of 
the  entire  Interest  In  the  case  now  under 
consideration  the  first  payments  of  interest 
were  not  themselves  usurious,  but  the  con- 
tract as  an  entirety  being  a  contract  for 
usmlous  interest  the  taint  of  usury  will  run 
to  all  the  interest  and  a  double  recovery 
should  be  allowed  for  all  Interest  actually 
paid.  A  part  of  the  interest  was  paid 
more  than  two  years  before  the  suit  was 
filed,  but  limitation  to  a  double  recovery  was 
not  pleaded.  It  has  also  been  held,  where 
the  statute  gives  a  remedy  for  the  penalty, 
that  it  should  be  strictly  fcUowed,  from  which 
it  would  appear  that  a  separate  action  should 
ba  brought  therefor,  and  It  could  not  be  set 
oft  against  the  debt  Webb,  Usury,  supra; 
also  section  523.  Under  the  statute  of  this 
state  as  It  existed  before  1892,  which  is  the 
present  law,  only  the  amount  of  usurious  in- 
terest actually  paid  was  recoverable;  but  it 
was  the  penalty  for  taking  nsury,  and  the 
courts  uniformly  held  that  all  interest  when 
usury  was  shown,  should  be  applied  as  cred- 
its upon  the  principal.  Bank  v.  Smith,  8  Tex. 
Olv.  App.  S40,  80  8.  W.  678,  which  see  for 
citation  of  anthcrttles.  The  appellee,  having 
brought  his  suit  to  have  the  contract  declared 
usurious,  and  to  cancel  the  instruments  form- 
ing it  was  entitled  to  recover  the  penalty 
given  by  the  statute,  and  have  it  applied  to 
his  debt;  and  it  appearing  that  if  double 
the  Bum  of  9117  had  been  so  applied,  the 
debt  would  have  been  extinguished,  leaving 
a  balance  in  his  favor  of  $2.60,  the  Judgment 
of  the  court  below  will  be  reversed  on  his 
cross  appeal,  and  Judgment  here  rendered  in 
his  favor  for  said  amount  and  all  costs,  and 
the  cancellation  of  the  note,  deed  of  trust 
and  mechanic's  and  material  man's  lien,  aa 
prayed  for  in  his  petition.  { 

Reversed  and  rendered. 


OOIiB  et  aL  ▼.  PABKBR  «t  vs. 

<OMirt  of  Civil  Appeals  of  Texaa.    Dee.  tl, 

1901.) 

WRONOPOL  DEU.TH— LIABIUTT  OF  CUliLOTBR 

—MEASURE  OF  OAMAOBS— RBVI- 
SION   BY    COURT. 

1.  Under  Rev.  St  1805,  art  8017,  giving  ap 
cause  of  action  for  death  "when  the  death  la 
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cansed  by  the  wrongful  act,  negligence,  nusUIl- 
faln«es,  or  default  of  another,  a  person  is 
not  liable  for  the  acts  or  omissions  of  his 
agents  or  employes,  causing  death,  but  death 
must  result  from  his  own  immediate  act. 

2.  Whwe  plaintiff  alleges  negligence  on  the 
part  of  defendant  and  its  employes,  and  the 
court  charged  that  defendant  would  be  liable 
if  it  was  negligent  in  operating  its  electric 
plant,  a  refusal  to  cfaatxe  that  the  jury  should 
find  for  defendant  if  the  death  of  plaintiff  was 
caused  by  the  negligence  of  the  empIoyM  in 
charge  of  the  plant  was  prejudicial  error. 

5.  Fersons  dealing  with  electricity  are  bound 
to  exercise  proper  care  to  see  that  their  plant 
is  properly  constructed,  before  operating  the 
same;  and  where  negligent  in  this  respect, 
and  death  results,  they  are  liable,  even  wiithout 
actual  knowledge  of  the  defect,  though  the 
plant  is  operated  by  thdr  employes. 

4.  Parents  suing  for  the  wron^ul  death  of 
their  son  may  recover  th«  pecuniary  value  of 
his  services  during  minority,  lees  the  expense 
of  his  maintenance  during  such  period,  and. 
In  addition,  whatever  pecuniary  aid  they  had 
a  reasouable  expectation  of  receiving  from  the 
son  after  his  majority. 

6.  Under  Rev.  St.  18S6,  art.  8027,  providing 
that  in  actions  for  death  "the  jury  may  give 
audi  damages  as  they  think  proportioned  to 
the  Injniy,  the  amount  of  damages  is  wiittiin 
the  discretion  of  the  jury,  subject  to  revision 
by  the  court  in  case  such  discretion  is  abused. 

Appeal  from  district  court,  Fannin  coun- 
ty;  Ben  H.  Denton,  Judge. 

Action  by  J.  F.  Parker  and  wife  against 
Oole  &  Blocker  and  another.  Judgment  for 
plaintiffs  against  Cole  &  Blocker,  and  in  fa- 
vor of  the  other  defendant,  and  Oole  A 
Blocker  appeal    ReverBed. 

Taylor  &  McGrady,  for  appellants.  Oroes 
&  Gross  and  Hale  &  Hale,  for  appellees. 

RAINET,  C.  J.  Appellees  sued  to  recover 
damages  for  the  death  of  their  son,  which 
was  alleged  to  have  occurred  from  the  neg- 
ligent construction  and  operation  of  an  elec- 
tric light  plant  operated  by  appellants  and 
fheir  agents  in  the  town  of  Honey  Grove 
Defendants  answered  by  general  denial,  and 
specially  pleaded  contributory  negligence. 
The  testimony  is  that  the  town  of  Honey 
Grove  put  in  an  electric  light  plant  for  light- 
ing its  streets,  and  to  furnish  lights  to  its  In- 
habitants for  hire,  and  operated  tt  for  two 
or  three  years,  and  on  September  1,  1889, 
leased  it  to  appellants,  to  be  operated  by 
them  for  five  years  for  a  stipulated  consid- 
eration. At  the  northwest  comer  of  plain- 
tiffs' residence  lot  In  said  city,  at  the  Inter- 
section of  two  streets,  there  was  placed  an 
arc  light  for  lighting  the  streets,  which  hung 
20  feet  above  the  ground,  suspended  from 
a  cable  wire  which  ran  from  the  top  of  a 
post  25  feet  high,  In  the  edge  of  street,  at  the 
northwest  comer  of  plaintiffs'  lot,  diagonally 
across  the  streets,  in  a  northwestern  direc- 
tion, to  the  top  of  a  like  post  near  the  cor- 
ner of  the  opposite  lot  These  posts  were 
braced  by  means  <rf  guy  wires  and  slug 
posts.  At  the  northwest  comer  of  plaintiffs' 
lot  one  gny  ran  from  near  the  tc^  of  the 
post  down  to  the  south,  and  was  tied  to  the 
top  of  a  slug  set  In  the  ground  In  the  edge 


of  street;  about  6  feet  from  grsund;  and  a 
like  guy  ran  from  near  top  of  this  post'  down 
and  east  to  the  top  of  a  slug  set  In  tiie 
ground  just  outside  the  sidewalk,  and  near 
plaintiffs'  front  yard  gate.  It  was  on  this 
guy  wire  that  deceased  was  killed  by  a 
charge  of  electricity.  On  January  21,  1900, 
Just  after  dark,  deceased,  a  boy  17  years  old, 
with  other  boys,  was  playing  in  tiie  street 
under  this  light  He  took  hold  of  said  gny 
wire  to  shake  or  scare  a  bird  out  of  the  hood 
of  said  light  and  received  an  electric  shock, 
killing  him  Instantly.  The  electric  wires 
were  extended  over  the  city  at  the  tops  of 
tall  poles  set  In  the  streets,  near  the  side, 
in  the  usual  way.  The  wires  around  the  guy 
post  were  in  easy  reach  of  those  traveling 
along  the  sidewalk.  Cole,  one  of  the  appel- 
lants, testified  that  he  knew  the  height  of 
the  guy  post  where  the  accident  occurred;  he 
"knew  of  Jim  La  Master  coming  in  contact 
with  one  of  the  gny  wires  in  another  part  ot 
the  town,  and  that  he  had  sued  and  recover- 
ed judgment  for  such  Injury  sustained." 
Blocker  testified  that  he  bad  heard  of  the 
La  Master  incident  Appellants  were  un- 
skilled in  the  constraction  and  operation  of 
electric  light  plants.  The  operation  of  the 
plant  had  been  intrusted  to  employte  whom 
they  supposed  were  competent  They  testi- 
fied that  they  did  not  know  of  any  defect  In 
the  construction  of  the  plant  or  of  any  neg- 
ligence of  their  employes  In  falling  to  keep 
it  in  repair;  that  the  plant  had  been  con- 
structed by  the  city  under  the  supervision  of 
one  whom  they  believed  to  be  competent. 

Appellants  requested  the  court  to  charge 
the  jury,  "If  you  believe  from  the  evidence 
that  the  real  and  direct  cause  of  the  death 
of  deceased  was  some  negligent  act  or  omis- 
sion on  the  part  of  the  persons  whom  Cole 
&  Blocker  bad  placed  In  charge  of  said  plant 
to  operate  It  then  find  for  defendants."  In 
view  of  the  allegations  of  plaintiffs'  petition 
and  the  charge  of  the  court  this  si>ecial 
charge  should  have  been  given.  The  peti- 
tion alleged  negligence  on  the  part  of  the  de- 
fendants and  their  employes.  The  court 
charged  the  jury.  In  effect  that  the  defend- 
ants wonld  be  liable  if  they  were  negligent 
In  <H>erating  the  plant  and  keeping  it  in  re- 
pair. No  charge  was  given  relative  to  the 
nonliability  of  defendants  for  the  acts  of 
their  employes.  The  court's  charge,  failing 
to  mention  the  effect  of  the  negligence  of  the 
employes,  was  calculated  to  lead  the  Jury  to 
believe  that  if  there  was  negligence  oa  the 
part  of  the  employte,  defendants  were  re- 
sponsible therefor.  Actions  for  injuries  re- 
sulting in  death  caused  from  wrongful  act  or 
omission  exist  only  by  virtue  of  the  statute. 
The  statute  (article  3017,  Rev.  St  1895)  gives 
a  cause  of  action  in  cases  like  this  "when 
the  death  of  any  p^son  is  caused  by  the 
wrongful  act  negligence,  unsklUfuIness  or 
default  of  another."  Under  this  provision  a 
party  is  not  liable  for  the  act  or  omission 
of  his  agents,  causing  death,  but  death  must 
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result  from  his  own  immediate  act  or  omis- 
Eion,  etc.  Hendriclt  t.  Waiton,  60  Tex.  1S2, 
6  S.  W.  749;  Hargra-re  v.  Vaughn,  82  Tex. 
£47, 18  8.  W.  695.  It  appears  from  tlie  tes- 
timony of  Ote  Hale,  appellants'  employ6 
-vrhose  duty  it  was  to  keep  tlie  lines  In  r^ 
pair,  that  the  injury  resulted  from  a  de- 
fective construction,  in  failing  to  have  the 
uny  wire  properly  insulated.  His  evidence  on 
this  point  was  not  contradicted.  This  being 
true,  the  Issue,  then,  was  whether  or  not  ap- 
pellants were  negligent  in  not  discoyering  the 
defect  and  having  it  remedied.  The  authori- 
ties hold  that  in  the  construction  and  opera- 
atlon  of  an  electric  light  plant  the  highest 
degree  of  care  should  be  used  to  protect  per- 
sons and  property  from  injury.  Giraudi  ▼. 
lmi»t>vement  Co.,  107  OaL  120,  40  Pac.  108, 
2S  U  K.  A.  596.  48  Am.  St  Rep.  114;  Mc- 
Laughlin V.  Light  Co.  (Ky.)  S7  8.  W.  861,  S4 
L.  R.  A.  812,  and  authorities  therein  cited. 
Appellants  were  dealing  with  a  dangerous 
force,  and  it  was  their  duty  to  exercise  prop- 
er care  to  see  that  the  plant  was  properly 
constructed  before  having  the  plant  operated. 
Whether  they  used  proper  care  in  this  re- 
spect Is  a  questioQ  for  the  Jury  to  determine 
from  the  evidence  adduced  on  the  trial  of 
the  cause;  If  appellants  were  negligent  In 
this  respect,  then  the  injury  would  be  the  re- 
sult of  their  "Immediate  act,"  or,  rather, 
their  omission,  though  the  plant  was  operated 
by  thdr  employee.  Where  the  owner  causes 
defective  machinery  to  be  put  in  operation, 
knowing,  or  by  the  use  of  proper  diligence 
might  have  known,  of  its  defective  condition, 
and  death  results  to  another  by  reason  of 
such  defect,  he  will  be  held  liable  therefor. 
That  he  was  unskilled  in  its  use,  and  did  not 
know  of  the  defect,  will  not  be  sufficient  ex- 
cuse for  him.  The  law  imposes  upon  him  the 
duty  of  exercising  proper  care  in  regard  to 
its  condition,  and,  falling  to  use  such  care, 
he  is  responsible  for  the  consequences.  Un- 
skillfulness  is  a  ground  for  recovery,  under 
the  statute,  where  death  results  therefnun. 
Rev.  St.  1895,  art  3017. 

Arodlants  complain  of  the  court's  charge 
on  the  measure  of  damages,  and  the  refusing 
to  give  special  charges  requested  on  the  same 
subject.  The  court's  charge  was:  "If  you  find 
a  verdict  for  plaintiffs.  It  could  only  be  for 
actual  damages.  Then  I  Instruct  you  that 
the  plaintiffs  would  be  entitled  to  recover  the 
pecuniary  value  of  their  son's  services  until 
he  had  arrived  at  the  age  of  twenty-one 
years,  less  the  cost  and  expense  of  his  care, 
support,  and  maintenance  during  the  period 
of  his  minority:  and  if  you  further  believe 
that  plaintiffs  had  a  reasonable  expectation 
of  receiving  from  said  Charley  Parker,  had 
he  lived,  CMisidering  his  position  and  ability, 
eontribotions  to  their  wants  and  necessities 
after  he  reached  his  majority,  then  plaintiffs 
are  entitled  to  recover  whatever  pecuniary 
aid  they  bad  a  reasonable  expectation  of  so 
receiving.  If  any."  The  requested  charge 
was.  In  effect,  that  the  Jury  should  allow 


them  only  such  amount  of  damages  as  will, 
as  a  "present  cash  payment  fairly  compen- 
sate them  for  the  actual  pecuniary  loss  they 
sustain  by  the  death  of  their  son."  The 
court  properly  charged  the  measure  of  dam- 
ages, and  there  was  no  error  in  refusing  the 
special  charge. 

The  statute  (Rev.  St  1895,  art  3027)  pro- 
vides that  "the  Jury  may  give  such  damages 
as  they  think  proportioned  to  the  injury  re- 
sulting from  such  death."  This  leaves  the 
question  of  damages  to  the  dlscieticm  of  the 
Jury,  subject,  however,  to  revision  by  the 
court  in  the  event  such  discretion  is  abused. 
Railway  Co.  v.  Kindred,  S7  Tex.  491.  There 
was  no  evidence  Introduced  relative  to  what 
the  "present  cash"  value  of  the  damages  was, 
upon  which  the  Jury  could  base  a  finding,  and 
there  Is  no  statute  fixing  such  a  basis  to  gov- 
ern the  Jury  in  their  finding. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  as  to  Oole  &  Blocker,  and  affirmed 
as  to  Hill.    Reversed  and  remanded. 


TEXAS  &  P.  RY.  CO.  v.  TARKINGTON.* 

(Court  of  Oivll  Appeals  of  Texas.     Nov.  1& 

1901.) 

CARRIERS— CONDUCT  OF  CONDUCTOR  TOWARD 
PASSENGER— USE  OF  HARSH  AND  INSULT- 
ING   LANGUAGE— INSTRUCTION. 

1.  A  verdict  on  conflicting  evidence  will  not 
be  disturbed. 

2.  A  railroad  conductor,  in  a  loud  and  In- 
sulting manner,  addressed  a  passenger,  in  the 
hearing  of  her  children  and  other  passengers: 
"The  idea  of  a  woman  trying  to  board  a  train 
with  her  child  without  a  tidietl  You  can  go 
on  this  time,  but  don't  undertake  sndi  a  thing 
again."  Held,  that  a  charge  of  dishonesty,  in 
that  she  tras  attempting  to  have  her  child 
transported  without  paying  fare,  could  reason- 
ably be  inferred,  and  his  language  was  action- 
able. 

3.  It  was  immaterial  that  the  conductor  did 
not  intend  to  charge  her  with  dishonesty. 

4.  Even  if  it  did  not  imply  dishonesty,  the- 
lan^age  was  insulting  and  calculating  to  hu- 
miliate and  mortify. 

5.  The  evidence  raising  no  issue  as  to  the 
passenger's  temperament,  an  instruction  that 
if  the  language  was  not  reasonably  calculated 
to  cause  a  person  of  ordinary  prudence  and 
temper  to  be  so  humiliated  under  Uke  circum- 
stances, she  could  not  recover,  was  properly 
refused. 

Appeal  from  district  court,  Bowie  county; 
J.  M.  Talbot,  Judge. 

Action  by  Hugh  Tarklngton  against  the 
Texas  &  Pacific  Railway  Company.  From  • 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

W.  T.  Armlstead,  for  appellant  Smelser 
&  Mahaffey,  for  appellee. 

RAINEY,  O.  J.  Suit  by  appellee  to  re- 
cover damages  of  appellant  for  the  alleged 
humiliation  of  his  wife  by  language  used  to 
her  by  the  conductor  in  charge  of  app^lant's 
train  upon  which  she  was  a  passenger.    The 

>  Rehearing  denied  December  14,  1901,  and  writ  i^ 
error  denied  by  supreme  court  January  It,  1902. 
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testimony  shorn  that  Mrs.  Tarklngton  was 
traveling  wlQi  her  15  year  old  daughter  and 
8  year  old  son.  At  Denlson  she  bought  tick- 
ets for  herself  and  daughter  over  appellant's 
road  to  Texarkana.  When  attempting  to 
board  the  train  at  Denlaon,  her  son  was  In 
advance  of  her,  and  be  was  stopped  by  the 
conductor,  who  asked  her  If  she  had  a  ticket 
for  the  boy.  Upon  being  told  "No,"  he  told 
her  to  get  one  for  him,  which  she  did.  The 
conductor  spoke  In  a  loud  tone,  and  his  man- 
ner was  rude.  She  entered  the  coach  with 
her  children,  and  when  the  conductor  came 
around  to  collect  tickets,  and  after  receiving 
her  ticket,  he,  In  a  loud,  harsh,  and  Insulting 
tone  of  voice  and  manner.  In  the  hearing  of 
her  children  and  other  passengers,  said  to 
her:  "The  Idea  of  a  woman  trying  to  board 
a  train  with  her  child  without  a  ticket!  Ton 
can  go  on  this  time,  but  don't  undertake  snch 
a  thing  again,"— which. language  and  manner 
of  the  conductor  humiliated,  mortified,  and 
Insulted  her.  The  foregoing  Is  the  substance 
of  Mrs.  Tarklngton's  testimony,  which  Is 
corroborated  In  part  by  her  daughter.  That 
part  of  her  testimony  as  to  the  manner  and 
language  of  the  conductor  is  contradicted  by 
several  witnesses,  and  it  Is  Insisted  by  ap- 
pellant that  the  verdict  and  Judgment  are 
contrary  to  the  evidence.  It  was  the  pro- 
vince of  the  Jury  to  weigh  the  evidence  and 
pass  npon  the  credibility  of  the  witnesses. 
Having  done  so,  the  verdict  will  not  be  dis- 
turbed, as  the  evidence  Is  sufficient  to  sup- 
port It. 

The  appellant  requested  the  court  to  charge 
the  Jury,  In  effect,  that  the  language  used  by 
the  conductor  was  not  actionable,  and  same 
did  not  Import  dishonesty,  nor  could  It  be 
reasonably  Inferred  therefrom.  This  was  re- 
fused, and  error  Is  here  assigned  thereon. 
.The  petition  alleged  that  the  manner  and 
language  were  humiliating  and  Insulting,  and 
by  Innuendo  charged  her  with  dishonesty. 
If  the  testimony  of  Mre.  Tarklngton  be  true, 
—and  the  Jury  must  have  so  found, — the  man- 
ner and  language  of  the  conductor  were  in- 
sulting and  calculated  to  humiliate;  and  from 
the  language  a  charge  of  dishonesty  could 
readily  be  Inferred.  It  Is  meaningless,  If  he 
did  not  Intend  to  upbraid  her  for  attempting 
to  have  her  child  transported  without  paying 
fare. 

The  court  refused  a  requested  charge  to 
the  effect  that,  if  the  conductor  did  not  Intend 
to  accuse  her  of  dishonesty,  to  find  for  the 
defendant  The  court  did  not  err  in  this 
particular.  Whether  the  conductor  Intended 
to  charge  her  with  dishonesty  Is  Immaterial. 
The  language  Is  susceptible  of  such  a  con- 
struction. But  if  It  were  conceded  that  the 
language  did  not  imply  dishonesty,  when 
taken  in  connection  with  the  manner  In 
which  it  was  used  and  the  circumstances 
under  which  it  was  used,  it  was  insulting 
and  calculated  to  humiliate  and  mortify. 
When  the  conductor  caused  plaintiff's  wife 
to  procnre  a  ticket  for  her  son,  he  did  all  that 


was  Incumbent  npon  Mm  In  the  protection  of 
the  rights  of  the  company,  and  there  was  no 
occasion  for  him  to  assiune  the  role  of  censor 
and  proceed  to  lecture  her  upon  her  conduct. 
Such  action  was  calculated  to  Insult  any 
lady,  and,  if  his  "accomplishments  and  nat- 
ural endowments"  were  not  snffident  for  him 
to  appreciate  the  proper  respect  due  to  a  lady 
passenger,  the  company  should  fill  his  place 
with  one  possessed  of  such  aocompllshments 
and  natural  endowments,  for  it  is  its  duty  to 
see  that  passengers  receive  the  proper  re- 
spect from  its  employftB. 

The  appellant  complains  of  the  refusal  of 
the  court  to  g^lve  a  requested  Instruction  to 
the  effect  that.  If  the  language  was  not  rea- 
sonably calculated  to  cause  a  person  of  or- 
dinary prudence  and  temper  to  be  so  humQ- 
lated  under  like  circumstances  and  condi- 
tions as  those  surrounding  plaintiff's  wife  at 
the  time  and  place,  he  could  not  recover. 
The  evidence  raises  no  issue  as  to  the  tem- 
perament of  plaintiff's  wife,— whether  over- 
sensitive or  otherwise.  In  the  absence  ot 
such  an  Issue,  the  presumption  arises  that 
she  was  of  ordinary  pmdence  and  temper, 
and  the  court  did  not  err  in  refusing  to  give 
the  instruction.  The  court  prt^ierly  charged 
the  Jury,  and  no  error  was  committed  in  re- 
fusing the  various  special  charges  requested. 

The  Judgment  Is  affirmed. 


HUTCHINS  et  al.  v.  OANTU  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.     Jan.   8, 
19Q2.) 

BANKRUPTCY— EXECUTION  SALE— VAtilDITT— 
PARTIES  ENTITLDD  TO  AVOID. 
Under  Bankr.  Act  1898,  i  67t,  providing 
that  all  levies  against  an  insolvent  within  four 
months  prior  to  the  fiilnK  of  a  ivetition  in  bank- 
ruptgr  against  him  shall  be  void  in  case  he  is 
adjudged  a  bankrupt,  a  sale  of  realty  nnder 
execution  issued  lees  than  four  months  prior 
to  the  time  when  the  ezecntion  defendant  was 
declared  a  bankrupt  will  not  be  avoided  at  the 
suit  of  a  former  grantee  of  the  same  property: 
only  the  trustee  in  bankruptcy  being  entitled 
to  plead  the  nullity  of  the  execution. 

Appeal  from  district  court,  Duval  county; 
Stanley  Welch,  Judge. 

Action  by  Juan  Cantu  and  others  against 
Hutchlns,  Sealy  &  Go.  From  a  Judgment  in 
favor  of  plaintiffs,  defendants  appeaL  Re- 
versed. 

J.  B.  W^ells,  J.  O.  Luby,  and  McCampb^Us 
&  Stayton,  for  appellants.  8.  i.  haatxatee, 
for  appellees. 

FLT,  J.  This  action  was  instituted  by  ap- 
pellees against  appellants  to  remove  a  clond 
from  their  title  to  certain  lands,  alleged  to  ex- 
ist by  reason  of  a  certain  execution  sale  nn- 
der which  appellants  had  purcfaased  the  land. 
The  trial  court  instructed  the  Jury  to  return 
a  verdict  in  favor  of  appellees. 

It  appears  from  the  statem^it  of  facts  that 
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appenantB  dalm  the  land  through  an  execu- 
tion sale  made  on  July  4,  1890.  The  execn- 
tifln  WHS  Issued  by  virtue  of  a  Judgment 
against  Tomas  Cantu  ■which  was  obtained  by 
appellants  In  the  district  court  of  Duval 
connty  on  Janttary  3,  1899.  Da  the  23d  day 
of  June,  1899.  Tomas  Cantu  was  declared  a 
bankrupt  The  execution  was  levied  on  the 
land  on  June  9.  1889.  Appdlees  claimed  the 
land  through  a  deed  executed  to  them  by 
Tomas  and  Maria  Anita  Cantu  on  December 
10,  1898.  There  was  a  plea  of  fraud  In  the 
execution  of  the?  deed  from  Tomas  Cantu  and 
his  wife  to  appends,  and  there  was  testi- 
mony to  the  effect  that  the  grantors  In  the 
deed  were  In  debt  and  were  the  imrents  of 
appellees,  and  other  circumstances  that  pre- 
sented the  issue  of  fraud  In  the  execution  of 
the  deed;  and  the  action  of  the  court  can  be 
JiEtified  only  on  the  ground  that  the  levy 
and  sale  of  the  land  by  virtue  of  the  execu- 
tion were  null  and  void  as  to  appellees  be- 
cause the  levy  was  made  within  four  months 
of  the  time  at  which  Tomai  Cantu  was  de- 
clared a  bankrupt  In  section  67f  of  the 
bankrupt  act  of  1898  it  is  declared  "that  all 
levies.  Judgments,  attachments  or  other  liens, 
obtained  through  legal  proceedings  against  a 
person  who  Is  insolvent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  petition 
In  bankruptcy  against  him,  shall  be  deemed 
null  and  void  In  case  he  is  adjudged  a  bank- 
rupt, and  the  property  affected  by  the  levy. 
Judgment,  attachment  or  dth^  lien  shall  be 
deemed  wholly  discharged  and  released  from 
the  same."  The  Judgment,  not  having  been 
shown  to  have  been  registered  as  required  by 
statute,  did  not  create  a  lien  upon  the  proper- 
ty of  Tomas  Cantu;  and,  the  execution  not 
Iiaving'  been  levied'  until  about  two  weeks 
before  he  was  declared  a  bankrupt  the  only 
questions  presented  arise  in  connection  with 
the  levy  tit  the  exteutlcm.  If,  under  the 
terms  of  the  section  quoted,  any  one  could 
plead  the.  nullity  of  the  execution,  the  Judg- 
ment of  tiie  lower  cburt  is  right;  but,  if  the 
trustee  In  bankruptcy  alone  can  plead  such 
nullity,  the  Judgment  must  be  reversed,  and 
the  cause  remand^,  to  be  tried  on  the  issue 
of  ftand  alone.  Upon  the  huthorlty  of  a  re- 
cent Massachusetts  case,  we  hold  that  the 
action  of  the  court  In  Instmctlng  a  verdict 
for  appellees  was  erroneous.  Frazee  v.  Nel- 
son, CI  N.  E.  40.  In  that  case,  In  discussing 
tlie  section  of  the  bankrupt  act  above  quoted, 
it  was  said:  "This  is  not  an  action  between 
the  demandants  and  the  trustee  in  bankrupt- 
cy of  Dixon,  or  any  one  claiming  under  the 
trustee,  and  the  evidence  that  was  offered  of 
Dixon's  Insolvency  at  the  time  of  the  levy, 
and  of  his  subsequent  adjudication  as  a  bank- 
rapt  within  four  months  thereafter.  Was  im- 
materlaL  The  effect  of  section  67f  of  the 
I'nited  States  bankruptcy  act  of  July  1. 1898, 
is  not  to  avoid  the  levies  and  liens  therein  re- 
ferred to  against  all  the  world,  but  only  as 
against  the  trustee  {n  bankruptcy  and  those 
dalmtng  under  blm,  so  that  the  property  may 


pass  to  and  be  distributed  by  him  among  the 
creditors  of  the  bankrupt" 

The  Judgment  is  reversed,  and  the  cause' 
remanded. 


ST.  LOUIS  &  8.  W.  RY.  CO.  OK  TEXAS  v. 

MILLER  et  al.> 
(Court  of  Civil  Appealu  ot  Texas.      Nov.  2, 
1901.)  , 

RAILROADS  —  FIRING  PROPERTY  —  SPARK  AR- 
RESTERS—ACTIONS— PARTIES— EVIDENCH 
—INSTRUCTIONS— HAB.ML.EaS  BRROR.  . 

1.  A  joint  petition  by  an  owner  of  property! 
destroyed  by  lire,  and  by  a  fire  insurance  coin- 
paoy  vhich  had  paid  a  loss  thereon,  against  a 
railroad  company,  for  causing  the  fire,  states  a.' 
single  cause  of  action.  i 

2.  An  owner  of  property  destroyed  by  fire.f 
and  a  fire  insurance  company  which  has  paid 
a  loss  thereon  and  taken  a  pro  rata  asaignmcnt" 
of  the  claim  for  damages,  may  Join  as 'plaintiSsf 
lu  an  action  against  a  railroad  company  for 
causing  the  fire. 

3.  In  an  action  against  a  railroad  company] 
for  firinj;  property,  where  defendant's  uncon-" 
troverted  evidence  showed  that  its  engines  were-- 
equipped  with  the  best  appliances  to  prevent, 
the  escape  of  fire,  and  there  was  no  attempt 
by  plaintiff  to  show  thut  there  were  any  other* 
such  appliances  which  had  the  approval  oft 
scitntiflc  authority,  but  were  not  in  general, 
use,  a  charge  re^uiriiv;  the  compiany  to  use, 
"the  best  approved  appliances,"  though  not 
critically  corr«ct,  was  not  prejudicial  to  the 
company. 

4.  Where  plaintiff  showed  <(Siat  the  fire  was, 
caused  by  sparks  from  defendant's  cnf^ine,  and 
defendant  showed  the  use  of  proper  spark  ar- 
resters, but  did  not  show  their  condition,  or 
that  the  engine  was  properly  handled,  it  had, 
not  rebutted  plaintiff's  prima  facie  case;  and, 
failure  to  chai-ge  that  defendant  was  bound 
only  to  USB  ordinary  care  to  keep  Its  spark  arA 
renter  in  good  condition  was  therefore  harm-i 
less. 

5.  A  railroad  company  is  liable  for  the  ueg-' 
licence  of  employes  operating  its  enpnes,- 
though  it  has  exercised  due  care  in  appointing* 
them.  1 

a.  Wh«re  plaintiff  showed  that  the  fire  waa 
caused  by  sparks  from,  dnfendunt's  engines,  and' 
defendant  showed  the  use  of  a  proper  spark  ar-t 
rester,  but  did  not  rebut  plaintiff's  prima  facia 
case  by  showing  the  couditioo  of  the  arrester. 
or  that  the  engine  was  properly  handled,  a' 
charge  that  the  burden  was  on  plaintiff  to  prove" 
that  his  property  was  fired  by  fire  escaping 
from  defendant's  engine,  and  that  such  firet 
originated  from  its  negligence,  was  properly  re-, 
fused,  as  tending  to  mislead  the  jury  as  to 
where  the  burden  rested.  ' 

7.  Au  owner  of  a  lot  is  not  negligent  in  build-' 
ing  a  house  thereon  and  storing  goods  in  the, 
house,  though  it  will  be  close  to  a  railroad. 

8.  In  an  action  against  a  railroad  company' 
for  firing  property,  testimony  of  a  foreman  in' 
charge  of  ita  inspectors  of  engines  that  the  rec-> 
ord  of  inspections  kept  by  him  showed  that  the 
spark  arrester  of  the  particular  engine  was  in 
good  condition  was  properly  excluded,  where  if 
appeared  that  he  made  the  entry  from  a  report' 
handed  him  by  a  boiler  maker,  and  it  wes  not, 
shown  where  the  latter  got  it,  or  who  made  the 
inspection,  or  that  the  foreman  ever  saw  the" 
engine,  and  no  reason  for  the  nonprodnction  of( 
the  record  itself  was  given. 

Appeal    from    district    court,    Hendersom 

county;  John  Toung  Ooocii,  Judge.  ' 

Action  by  P.  E.  Miller  against  the  St  Louis.' 


'  Rphearlns  denied,  and  writ  of  err«r  denied  by  su 
preme  court  January  9,  1902. 
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&  Sonthweetern  RaUway  Company  of  Texas, 
In  whlcb  the  Home  Insurance  Company  In- 
tervened, and  afterwards  joined  with  plain- 
tiff In  an  amended  petition.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Frost,  Neblett  &  Blandlng,  for  appellant 
Richardson  &  Watkln%  for  appellees. 

TEMPLETON,  J.  P.  B.  Mfller  owned  a 
house  which  was  situated  on  a  lot  adjacent 
to  the  cotton  platform  of  appellant  at  its 
depot  at  Athens.  On  November  7,  1888, 
sparks  escaped  from  one  of  appellant's  en- 
gines and  set  fire  to  cotton  on  the  plat- 
form, and  the  fire  spread  to  and  consumed 
Miller's  house  and  a  stock  of  goods  belong- 
ing to  him,  and  contained  in  the  house.  The 
greater  part  of  the  property  destroyed  was 
Insured  by  the  Home  Insurance  Company, 
and  on  January  80,  1899,  the  Insurance  com- 
pany adjusted  the  loss  with  Miller,  paying 
him  on  account  thereof  the  sum  of  $705.28; 
and  Miller  assigned  to  the  Insurance  compa- 
ny his  claim  against  appellant  growing  out 
of  the  destruction  of  his  property  through 
the  alleged  negligence  of  appellant,  to  the 
extent  of  the  snm  so  paid  to  him  by  the 
Insurance  company.  On  August  23,  1899, 
Miller  sued  appellant  for  the  damages  occa- 
sioned by  the  fire,  placing  the  amount  of  his 
damages  at  the  value  of  the  property  de- 
stroyed. On  May  17,  1900,  the  Insurance 
company  Intervened  In  the  suit,  and  assert- 
ed an  Interest  In  the  damages  which  might 
be  recovered,  to  the  extent  of  the  sum  It  had 
paid  to  Maier.  On  September  6,  1900,  MU- 
ler  and  the  Insurance  company  Joined  In 
an  amended  petition,  and  together  sought 
Judgment  against  appellant  for  the  value  of 
the  destroyed  property;  the  interest  of  the 
insurance  company  in  the  alleged  cause  of 
action  being  stated  as  claimed  by  It  in  its 
plea  of  intervention.  They  obtained  Judg- 
ment for  12,198,  of  which  sum  $705.28  was 
awarded  to  the  insurance  company,  and  the 
remainder  to  Miller. 

The  demurrer  of  appellant  to  the  effect 
that  the  petition  showed  a  misjoinder  of  par- 
ties plaintiff  and  causes  of  action  was  prop- 
erly overruled.  A  single  cause  of  action 
was  sued  on,  namely,  that  arising  out  of  the 
destruction  by  fire,  tlirough  the  alleged  neg- 
ligence of  appellant,  of  the  property  in  ques- 
tion. An  interest  in  the  entire  cause  of  ac- 
tion appears  to  have  been  assigned  to  the  In- 
surance company,  and  it  was  entitled  to  sue 
thereon.  Houston  Direct  Nav.  Co.  v.  Insur- 
ance Co.  of  North  America  (Tex.  Civ.  App.) 
81  8.  W.  660.  Surely  appellant  cannot  com- 
plain because  Miller  and  the  insurance  com- 
pany, owning,  as  they  did,  the  entire  cause 
of  action,  Joined  in  a  suit  thereon,  and  did 
not  snbject  it  to  the  unnecessary  expense  and 
trouble  of  double  litigation.  The  Insurance 
company  undoubtedly  had  the  right  to  make 
itself  a  party  to  the  suit  and  set  up  its  In- 
terest in  the  subject-matter  thereof. 


Appellant  complains  of  a  paragraph  of  the 
conrf  8  charge  which  reads  thus:  "If  yon  be- 
lieve from  the  evidence  that  at  the  time  of 
the  fire  the  engines  were  properly  construct- 
ed and  provided  with  the  best  approved  ai>- 
pllances  for  preventing  the  escape  of  fire, 
and  that  the  same  were,  in  regard  to  prevent- 
ing the  escape  of  fire,  all  in  good  condition 
and  repair,  and  that  the  engines  were  han- 
dled and  operated  with  ordinary  care,  as  re- 
garded the  escape  of  fire  therefrom,  then  yon 
will  find  for  defendant"  The  comi^alnt  is 
that  the  charge  incorrectly  states  tiie  duty 
required  of  appellant  in  respect  to  the  mat- 
ters presented  in  the  charge;  its  true  duty 
l>cing,  according  to  appellant's  contention,  to 
use  ordinary  care  to  select  and  keep  in  re- 
pair the  best  approved  known  appliances  for 
preventing  the  escape  of  fire.  In  Railway 
Co.  V.  Bartlett  81  Tex.  42,  16  S.  W.  638.  in 
discussing  a  charge  containing  the  expression 
"most  approved  spark  arresters,"  the  su- 
preme court  said:  "We  think  that  such  a 
charge  is  lees  exacting  than  one  that  re- 
quires evidence  of  the  use  of  the  "best  en- 
gines and  best  appliances,'  because  the  last- 
named  qualifications  are  more  a  matter  of 
speculation  and  opinion  than  the  former,  and 
may  be  much  more  difficult  of  ascertainment 
and  proof.  The  charge  would  have  been  more 
satisfactory  if  It  had  limited  the  require- 
ment to  the  use  of  the  'most  approved'  fire 
arresters  to  those  that  were  shown  to  be  such 
by  their  use,  or  if  it  had  read,  tlie  'most 
approved  in  use.'"  The  expression  used  in 
the  charge  there  considered  was  not  other- 
wise condemned  or  approved,  and  the  case 
appears  to  have  been  decided  on  another 
ground.  In  2  Wood,  Ry.  Law,  1343,  we  find 
the  duty  of  the  railway  company  In  this  re- 
lation announced  in  these  terms:  "A  rail- 
way company,  being  authorized  to  use  steam 
in  the  operation  of  its  trains,  Is  only  bound 
to  use  ordinary  care  against  fires,  and  Is  not 
liable  for  a  purely  accidental  fire,  caused  by 
fire  escaping  from  its  engines.  But  it  Is 
bound  to  employ  the  best  appliances  in 
known  use,  in  the  form  of  fire  boxes,  spark 
protectors,  etc.,  and  any  failure  in  this  re- 
spect is  a  want  of  ordinary  care  and  pru- 
dence. In  most  of  the  states,  If  the  spark 
protectors,  etc.,  are  shown  to  be  of  the  most 
approved  pattern  in  use,  and  in  proper  re- 
pair, it  is  a  full  defense  to  an  action  for 
fires  set  by  the  company,  unless  some  negli- 
gence in  other  respect  is  shown.  This  rule 
does  not  require  the  company  to  use  any 
appliances  which  have  not  been  tested,  al- 
though approved  by  the  highest  scientific  au- 
thority, but  requires  only  the  use  of  those 
which  have  been  tested  and  put  into  general 
use."  Under  these  authorities,  the  expres- 
sion "best  approved  appliances,"  occurring  in 
the  charge  given  in  this  case.  Is  not  critically 
C(H-rect  but  it  does  not  follow  that  Its  use 
was  materially  erroneous.  Appellant  proved 
by  uncontroverted  testimony  that  Its  engine 
was  equipped  with  the  best  appliances  in  use, 
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and  there  was  no  attempt  on  the  part  of  ap* 
petlees  to  show  tbat  there  were  other  appli- 
ances which  liad  the  approval  of  sclentlflc  au- 
thority. Such  being  the  evidence  on  this  is- 
ne,  the  Jury  could  not  have  interpreted  the 
expression  "best  approved  appliances"  as 
requiring  the  use  of  some  experimental  ap- 
paratus which  was  not  generally  Icnown,  or 
bad  not  come  into  general  use.  The  failure 
of  the  tzlal  court  to  employ  the  technically 
exact  term  in  defining  appellant's  duty  with 
reference  to  such  appliances  could  not  have 
Injnred  appellant,  and  is  not  reversible  er- 
ror. 

The  contention  of  appellant  that  it  was 
bound  to  use  only  ordinary  care  to  keep  its 
spark  arresters  in  good  repair,  and  was  not 
bound  absolutely  to  maintain  Qiem  in  such 
condition,  is  sound,  but  it  does  not  seem  that 
any  injury  could  have  resulted  to  it  from  the 
fidlure  of  the  court  ho  so  instruct  the  Jury. 
In  Bailway  Cki.  v.  Tlmmermann,  61  Tex.  663, 
It  was  held  that,  where  the  plaintiff  showed 
that  his  property  had  been  set  on  fire  by 
sparks  escaping  from  the  company's  engine, 
the  burden  was  on  the  company  to  show  that 
there  waa  in  fact  no  negligence  aa  its  part 
tai  canslng  the  fire.  This  could  be  done  by 
prcof  that  the  engine  was  equipped  with  the 
most  approved  arresters  in  general  use,  and 
that  the  same  wo'e  in  good  repair,  and  that 
the  engine  was  properly  handled.  In  this 
case  the  appellees  proved  that  the  flre  was 
caused  by  sparks  escaping  from  one  of  ap- 
pellant's engines^  and  appellant  proved  tbat 
the  engine  was  equipped  with  a  proper  ar- 
rester, but  did  not  offer  any  legal  testimony 
as  to  the  condition  of  the  arrester  at  the 
time  of  tlie  fire,  or  to  show  that  the  engine 
was  carefully  handled.  Having  failed  In 
this  respect,  the  prima  fade  case  of  appellees 
was  nnrebntted,  and  the  error  in  the  charge 
was  ImmaterlaL 

An>eUant  also  complahiB  of  the  refusal  of  a 
special  charge  on  this  issue.  We  find  no  er- 
ror in  this  action  of  the  court  It  is  not  a 
correct  statement  of  the  law,  as  announced  in 
the  requested  charge,  that  appellant  was 
bound  only  to  use  ordinary  care  in  selecting 
competent  servants  to  operate  the  engine. 
It  was  liable  for  the  negligence  of  such  op- 
eratives, even  though  it  had  exercised  doe 
care  in  appointing  tiiem.  Again,  the  request- 
ed charge  was  calculated  to  confuse  the  jury 
on  the  Issue  as  to  the  burden  of  inroof.  It 
was  stated  In  the  special  charge  that  the  bur- 
den ot  pmot  was  on  iriaintiffs  to  show  that 
the  ivoperty  was  fired  by  fire  which  originat- 
ed from  the  company's  engine,  and  that  Bvtch 
lire  originated  through  its  negligence.  Strict- 
ly speaking,  this  proposition  is  correct;  but, 
upon  the  plaintiffs  proving  that  the  flre  es- 
caped from  the  company's  engine  and  set  fire 
to  tbe  property,  a  prima  facie  case  was  made, 
and  the  burden  was  shifted  to  the  company 
to  show  tbat  its  engine  was  properly  con- 
structed and  operated.  Tlmmermann's  Case, 
mpn.    In  vlerw  of  the  evidence  in  this  case, 


which  has  been  stated  above,  the  charge,  If 
it  had  been  given,  was  calculated  to  mislead 
the  Jury  as  to  where  the  burden  of  proof 
rested. 

It  was  not  negligence  on  Miller's  part  to 
build  the  house  on  his  own  lot,  and  put  his 
goods  in  the  house,  although  the  same  was 
in  close  proximity  to  appellant's  road,  where 
engines  were  constantly  passing.  In  deter- 
mining whether  or  not  It  was  prudent  for 
him  to  do  so,  be  had  a  right  to  assume,  as 
stated  In  the  court's  charge,  that  the  com- 
pany would  exercise  ordinary  care  to  avoid 
firing  his  property;  and,  if  it  was  fired 
through  the  negligence  of  the  company,  he 
was  entitled  to  recover.  Clark  v.  Dyer,  81 
Tex.  343,  16  a  W.  1061;  Rutherford  v.  Rail- 
way Co.  (Tex.  Civ.  App.)  61  8.  W.  422. 

Appellant  offered  to  prove  by  R.  A.  Miller, 
Its  foreman  at  Waco,  who  had  charge  of  the 
inspectors  of  engines  on  the  Athens  division, 
tbat  the  record  of  Inspections  in  bis  office 
showed  that  the  spark  arrester  of  the  engine 
In  question  was  in  good  condition  at  the  time 
of  the  fire.  The  record  itself  was  not  pro- 
duced. It  was  shown  that  the  entry  was 
made  by  the  witness  MiUer  from  a  report 
handed  him  by  a  boiler  maker.  It  was  not 
shown  where  the  latter  got  it,  or  who  made 
I  the  inspection,  or  that  the  foreman.  Miller, 
ever  saw  the  engine.  No  reason  for  the  non- 
production  of  better  evidence  appears.  The 
testimony  was  proi>erly  excluded. 

There  Is  no  necessity  for  discussing  tli* 
other  assignments,  which  are  without  morlt 
The  Judgment  is  affirmed.    Affirmed. 


DIAMOND  et   al.   r.   SMITH.' 

(Oonrt  of   Civil  Appeals   of  Texas.     Nov.  %, 

1901.) 

TRESPASS  —  8EWBR  —  DB3TKUCTI0N  -  PLEAD- 
INO  —  STJPPICIBNCT  OF  PETITION  —  JOINT 
TORT  FEASORS— AQSNCT—DISCLAIMBRr-Dia- 
MISSAL  —  SUFFICIENCY  OF  EVIDENCE  —  EX- 
BMPLART  DAMAGES— DEDICATION  TO  CITT— 
RIGHT  TO  SUB  —  PEACEFUL  POSSESSION  — 
CITY'S  CONTROL  OF  STREETS. 

1.  A  petition  in  a  damage  suit.  Which  alleged- 
that  plaintiff  built  and  connected  with  his  res- 
idence, and  also  with  tenement  houses  erected 
by  him,  a  sanitary  sewer,  and  that,  while  such 
sewer  was  being  nsed  by  him  and  his  tenants, 
defendants,  in  total  disregard  of  plaintiff's 
rights,  unlawfully  and  maiicioasly  destroyed 
such  sewer  without  plaintiff's  consent,  stated  a 
good  canse  of  action. 

2.  Where,  in  a  damage  suit  against  two  joint 
tort  feasors,  a  temporary  injunction  was  grant- 
ed against  the  first,  and  it  was  decreed  tbat  the 
second  go  hence  upon  his  answer  of  disclaim- 
er, and  the  commencement  of  piaintifT's  po- 
tition  afterwards  filed  used  the  word  "defend- 
ant" instead  of  "defendants,"  but  the  caption 
set  out  the  names  of  both  defendants  as  parties 
defendant,  and  in  the  body  thereof  recovery 
was  sought  against  them  bbth,  the  contention 
that  the  second  defendant  had  been  dismissed 
from  the  canse  was  without  merit. 

3.  llie  use  of  the  word  "defendant"  instead 
of  "defendants"  was  Immaterial,  the  petition 
charging  both  defendants  with  the  trespass 
therein  complained  of. 

4.  In  an  action  against  jomt  tort  feasors,  am. 

^  Writ  ot  error  dented  by  supreme  court. 
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'  mnswer  by  one  tliat  h«  acted  as  agent  for  th« 

•  other  in'  committing  the  toct  is  inaufficiont. 

5.  A  private  corporation  caused  land  owned 
by  It  to  be  platted  in  lots,  blocks,  and  streets, 
and  filed  the  plat  for  record.     It  thereafter 

•  constructed  a  sewer  along  one  of  these  streets, 
with  the  intention  of  making  it  a  part  of  the 
■ewer  system  of  the  city  so  laid  out  when  it 
should  be  incorporated.  Subsequently  a  hotel 
company,  which  had  bought  land  from  the  land 
company,    failed,   and   the  land  so  purchased 

•  was  bought  in  by  a  college.  The  land  company 
.  theu  made  an  assignment,  and  after  payment 
'  of  its  debts  its  property  was  transferred  to  an 

assignee,   who  authorized  plaintiff  to   connect 
,  his  private  sewer  with  the  land  company  sewer. 

■  Subsequently  the  defendant  sewer  company 
was  authorized  by  the  city,  which  was  char- 

'  tered  prior  to  plaintiff's  connection   with   the 

I  land  company  sewer,  to  construct  and  operate 

.  a  city  sewer  system,  and  to  collect  fees  from 

the  citizens  for  connection  therewith,  and  the 

college  which   had   bonght  the  hotel  property 

■  conTeyed  the  land  company  sewer  to  defend- 

•  ant.  PlaiotiS  refused  to  pay  for  his  connec- 
tion,   whereupon    defeudant    caused    plaintiff's 

'  connection  to  b>e  cut  off.  Held,  that  upon  an  is- 
'  sue  of  exemplary  damages  the  evidence  was 

■  sufflcicnt  to  support  a  iinding  that  defendant's 
,  act  was  willful  and  oppressive. 

6.  Subsequently  to  the  institution  of  plain- 
tiff's suit  the  city  asserted  title  to  the  land 

•  company  sewer  for  the  first  time,  and  leased  it 
.  to  defendant  company.     The  assignee  of  the 

land  company  had  asserted  title  to  the  sewer 
'  after  the  conVoyaiite  by  the  college  to  defendant 

■  company,  and  it  had  been  kept  in  repair  by 
those   using    it    under   his    permission.      Hela, 

.  that  the  e^'idence  was  insufficient  to  show  a 
dedication   to   the  city,   and   hence   defendant 

'  company  acquired  no  right  to  control  the  sew- 
er by  its  lease  from  the  city, 

t  7.  An  instruction  that  the  title  to  the  old 
UMwer  was  in  the  assignee  of  the  land  company 

'  was  hnruiless,  since  the  evidance  showed  that 
plaintill'-s  connection  therewith  was  made  with 
the  consent  of  the  party  claiming  title  thereto, 
and  that  this  connection  was  peaceful  and  un- 
disturbed until  it  was  broken  b^  defendants, 
who  had  failed  to  show  any  title  in  themselves. 
I 

At4>eal  from  district  courts  Dallas  county; 
T.  F.  Nash,  Judge, 

Aetlon  by  Ben  W.  Smith  against  W.  la. 
'.  Diamond  and  the  Oak  Cliff  Sewerage  Com- 
pany. From  a  judgment  In  favor  of  plain- 
tiff, defendants  appeal.    Affirmed. 

In  panting  a  temporary  Injunction  against 
'  the  defendant  sewerage  company  It  was  de- 

•  creed  that  defendant  W.  Ii.  Diamond  "go 
'  hence  upon  his  answer  of  disclaimer  flied 

herein." 

>     This  was  a  suit  instituted  by  Be»  W.  Smith 

'  In  the  district  court  of  Dallas  county  against 
the  Ouk  Cliff  Sewerage  Company  and  W.  Ij. 
Diamond  to  recover  damages.    The  petition 

'alleged,  in  substance,  that  In  1806  plaintiff 
erected  bis  residence  and  home  on  lots  1  and 
2,  block  106,  in  Oak  Cliff,  Tex.,  which,  ain<x 
said  date,  had  been  occupied  by  himself  and 
family  as  his  home,  and  that  afterwai-d  plain- 
tiff erected  three  tenement  bouses,  which  are 
now  used  and  occupied  as  such;  that  In  18!)6 
plaintiff  Inillt  and  connected  with  his  home  a 

•fBanltary  sewer,  and  also,  as  completed,  con- 
nected bis  said  tenant  houses  with  said  sew- 
er, which  was  being  used  by  plaintiff  and  bis 
said  tenants;   that  on  the  Sth  day  of  Octo- 


ber, 1900,  defendants.  In  total  disregard  of 
plaintiff's  rights,  unlawfully  and  maliciously 
dug  up,  broke,  and  destroyed  plaintiff's  sew- 
er, wltbout  the  consent,  of  plaintiff;  tliat 
plaintiff  was  thereby  annoyed,  and  the  bealtii 
of  bis  family  Jeopardised,  and  that  defendants 
were  Influenced  by  a  desire  to  injure,  haru.sK, 
and  annoy  plaintiff,  and  in  an  oppressive 
and  arbitrary  way  override  his  rights;  that 
plaintiff  was  compelled  to  repair  his  sewer 
at  au  expense  of  $10,  for  which  he  prays 
Judgment  as  actual  damages,  and  by  reason 
of  the  oppressive,  willful,  and  malicious  c-ou- 
duct  of  the  defendants  plaintiff  is  entitled  to 
exemplary  damages,  which  he  places  at  $5,- 
000,  and  prays  Judgment  Def^idaats  an- 
swered by  general  and  special  exceptions, 
and  farther  specially  pleaded  that  there  is  a 
main  sewer  in  thi  city  of  Oak  Cliff  running 
from  what  is  now  known  as  the  "Oak  Cliff 
Female  College"  across  to  and  down  tlio 
south  side  of  Jefferson  street  to  block  63  in 
said  city,  thence  across  said  block  to  and 
down  Oreenwood  street  to  the  north  bouml- 
ary  of  said  city,  and  terminating  In  the  bot- 
tom of  the  Trinity  river;  that  -said  sewor 
was  constructed  in  1880  by  the' Oak  Cliff 
Hotel  Company  for  the  use  of  said  hotel  and 
the  citizens  of  said  city;  that  the  same  wa.s 
an  easement,  and  belonging  to  said  hotel 
company;  that  In  1892  the  Oak  Cliff  Col- 
lege was  incorporated,  and  became  the  own- 
er, for  valuable  oonsideratlon,  of  said  hotel 
property  and  the  sewer  connected  therewith ; 
that  In  1881  the  city  of  Oak  Cliff  was  incor- 
porated under  the  general  laws  of  tlie  state 
of  Texas,  and  in  1894  adopted  a  penal  ordi- 
nance (article  122)  prohibiting  excavations  of 
Its  streets  and  alleys;  that  In  1887  the  Oak 
Cliff  Sewerage  Conipany  wai  incorporated, 
and  purchased  from  said  Oak  Cliff  Collpirc 
said  line  of  sewer;  that  in  July,  1890,  the 
city  of  Oak  Cliff  granted  -to  defendants  a 
franchise  over  the  streets  and  allejrs  to  con- 
struct and  maintain  a  sewerage  system  for 
the  benefit  of  the  Inhabitants  of  said  city, 
and  fixing  the  rate  of  charges  for  connec- 
tions therewith  permitted  to  toe  charged  In 
'  order  to^ maintain  and  extend  said  sewer  sjs- 
!  tem,  and  said  ordinances  farther  providing 
I  and  authorising  said  sewerage  company  to 
I  cut  off  and  disconnect  all  persons  refusing  to 
pay  said  rates  so  fixed;  that  the  said  plain- 
I  tiff  liad  connected  with  said  sewer,  In  vio- 
lation of  said  ordinances,  and  without  per- 
I  mit  from  said  city  or  said  sewerage  com- 
>  pany;  and  that  plaintiff  had  had  construct- 
ed an  nnlawfal  sewer,  and  connected  the 
same  with  the  defendants'  main  tine  of  sew- 
er, and  willfully  refused  to  comply  with  the 
ordinances  of  said  city,  and  refused  to  pay 
the  reasonable  charges  fixed  by  said  city 
council  and  charged  by  defendants,  and  bad 
Itcen  so  using  same  since  1896,  with  four  res- 
idences. Defendant  Oak  Cliff  Sewerage 
Company  further  pleaded  that,  if  they  were 
not  the  true  owners  of  said  scw^r  main  line, 
then  the  same  Is  the  property  of  the  city  of 
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Oak  Cliff,  or  that  It  bas  the  right  to  control 
same,  and  that  same  baa  been  In  possession 
a(  defendant,  by  pertuiBBlon  and  franchise 
granted  by  said  city,  since  1897;  and  it 
irieads  the  statute  of  limitation  of  two  years 
and  the  rights  of  the  city  since  1800.  That 
defendant  farther  pleads  a  lease  to  it  by  said 
city,  of  date  April  26,  1901,  when  said  city 
declared  that  it  was  necessary  for  said  city 
to  take  charge  of,  regulate,  and  control  same 
for  sanitary  purposes,  and  leased  same  to 
defendant  for  five  years,  with  exclusive  right 
to  control  the  same  under  regulations  of  the 
city;  that  the  charges  da«  from  plaintiff  Jan- 
nary  1,  1901,  was  the  sum  of  $96,  which 
plaintiff  refuses  to  pay,  and  for  which  de- 
fendant prays  Judgment  hy  its  cross  bill  and 
idea  In  reconventiou,  and  for  general  relief, 
and  dissolution  of  the  restraining  order  of 
the  coart,  and  for  costs.  A  trial  resulted  in 
a  Terdlct  and  Judgment  for  plaintiff  against 
both  defendants  for  $2.50  actual  and  $2a  ex- 
«nplary  damages.  From  this  Judgment,  de- 
fendants prosecuted  an  appeal. 

Morris  &  Crow  and  O.  F.  Cohron,  for  ap^ 
pellants.  Wharton  &  Young  and  Cockrell  dij 
Gray,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts). 
1.  The  petition  stated  a  good  cause  of  ac- 
tion, and  there  was  no  error  In  oyerruling 
defendants'  exceptions.  The  contention  that 
W.  U  Diamond  had  been  dlsmlsaed  from  the 
suit  is  not  tenable.  The  last  pleading  filed 
by  the  plaintiff,  Smith,  set  out  In  the  caption 
the  name*  of  both  defendants  as  parties 
defendant.  The  body  of  the  pleadings  char- 
ged both  of  the  defendants  with  the  trespass, 
and  sought  to  recover  against  both  of  them. 
The  fact  that  in  the  commencement  of  the 
petition  the  word  "defendant"  was  used  in- 
stead of  "defendants"  is  Immaterial.  The 
petition  clearly  charges  each  of  the  defend- 
ants with  a  trespass,  and  sets  forth  a  good 
cause  of  action  against  each  of  them.  It 
was  not  a  sufficleut  answer  for  one  of  the 
defendants  to  say  that  he  acted  as  the  agent 
of  die  other,  where  a  Joint  trespass  was  char- 
ged. 

2.  It  Is  contended  by  appellants  In  their 
fonrth,  fifth,  sixth,  seventh,  and  eighth  as- 
signments of  error,  which  are  grouped,  that 
tlie  evidence  was  insufficient  to  support  a 
JudgDKnt  for  exemplary  damages,  and  that 
it  was  xTor  for  the  court  to  refuse  to  give 
its  8i)ecial  charge  No,  8,  in  effect  instracting 
the  Jury  that  th^  could  not,  nnder  the  evi- 
dence, find  exemplary  damages.  The  evi- 
dence shows  that  the  Dallas  Land  &  Loan 
(ViDipany,  a  private  corporation,  owned  cer- 
tain property  west  of  the  Trinity  river,  and 
adjoining  the  city  of  Dallas,  ui>on  which 
haid  company  proposed  to  build  a  town. 
It  cansed  the  land  to  be  platted  in  lots  and 
blocks  and  streets,  and  filed  said  plat  with 
tho  county  clerk  for  record.  Thereafter,  in 
l&M.  said  company  built  and  constructed  a 


sewer  in  Jefferson  and  Greenwood  streets, 
as  shown  by  sakl  plat,  running  from  Park 
street  to  about  Fifth  street,  and  thenoe  to 
Greenwood  street,  and  down  same  to  the 
Trinity  river  bottom.  This  sewer  was  built 
with  the  intention  of  mahiug  it  a  part  of 
the  sewer  system  of  the  city  of  Oak  Cliff, 
which  the  city  would  take  as  a  corporation. 
In  June,  1S90,  the  Dallas  Land  &  Loan  Com- 
pany conveyed  to  the  Oak  Cliff  Hotel  Com- 
pany four  lots  out  of  block  112  in  Oak  Cliff, 
according  to  the  plat  thereof.  The  Oak  Cliff 
Hotel  Company  executed  to  J.  T.  Dargan, 
trustee,  a  deed  of  trust  on  the  same  lots 
to  secure  the  Dallas  Land  &  Loan  Company 
In  the  payment  of  the  purchase-money  notes. 
Default  having  been  made  in  the  payment 
of  the  notes,  this  trust  deed  was  foreclosed, 
and  the  property  bought  In  by  the  Oak  Cliff 
College,  and  conveyed  to  said  company  by 
the  trustee.  In  1891  the  Dallas  Land  &  Loan 
Company  made  an  assignment,  and  after  its 
debts  were  settled  tlie  residue  of  its  prop- 
erty was  transferred  to  T.  L.  Marealis,  who 
authorized  the  people  who  were  building  that 
as  many  as  wanted  to  might  connect  with 
the-  sewer.  In  1896  the  plaintiff's  residence 
was  erected  and  connected  by  a  four-Inch 
sewer  with  the  tdd  sewer  In  Jefferson  street. 
Dr.  Patton,  who  had  been  given  authority 
In  1890  to  connect  with  the  old  sewer,  looked 
after  the  erection  of  plalntUTs  residence, 
and,  acting  under  the  authority  given  him 
in  1890,  caused  it  to  be  connected  with  the 
main  sewer  in  Jefferson  street  Plaintiff 
moved  hito.hls  residence  In  1896,  and  has 
lived  there  sinc&  He  erected  three  other 
bouses  on  the  same  lot  for  the  purpose  of 
renting  same,  and  these  houses  are  connect- 
ed with  the  fonr-lncb  sewer  extending  from 
his  residence  to  the  main  sewer.  In  1897 
the  Oak  Cliff  Sewer'age  Company  was  char- 
tered for  the  purpose  of  constructing,  main- 
taining, and  operating  sewers  In  and  along 
the  streets  and  alleys  of  Oak  Cliff,  and  the 
city  council  granted  the  sewerage  company 
a  franchise  authorizing  it  to  construct  and 
operate  sewerage  pipes  along  and  through 
Its  streets  and  alleys,  and  fixed  a  schedule 
of  fees  and  charges  which  the  company  wits 
permitted  to  charge  those  who  connecte<l 
therewith.  In  the  same  year  the  Oak  Cliff 
College  executed  to  the  sewerage  company  a 
conveyance  of  the  old  sew<r  In  Jefferson 
and  Greenwood  streets.  This  deed  was  re- 
corded. Acting  under  this  conveyance,  the 
sewerage  company  assumed  the  right  to  con- 
trol the  old  sewer,  and  with  It  as  a  ba>Is 
began  to  extend  the  same  with  the  view  of 
constructing  a  sewerage  system  for  the  city. 
Many  citizens  took  stock  in  this  company 
for  the  purpose  of  having  the  sewerage  sys- 
tem extended.  The  plaintiff.  Smith,  was  so- 
licited to  take  stock  in  the  company,  and 
refused,  whereupon  the  company  made  out 
a  bill  for  sewerage  fees  and  charges  for  two 
years  in  accordance  witli  the  rate  authorizeJ 
by  the  ordinance  of  the  city,  aud  present^ 
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same  to  Smith.  He  refused  to  pay,  claiming 
tbat  the  company  did  not  have  title  to  the 
old  aewer.  Thereupon,  In  October,  1900,  the 
defendant  Diamond,  acting  under  Instnic- 
tions  from  the  sewerage  company,  caused 
the  sewer  pipe  connecting  Smith's  residence 
and  other  houses  with  the  old  sewer  to  be 
broken,  thereby  causing  the  same  to  be  dlsr 
connected  from  said  old  sewer.  This  was 
done  on  Saturday,  in  the  absence  of  Smith. 
When  he  learned  of  it,  he  was  considerably 
annoyed.  Upon  his  return  In  the  evening  he 
caused  the  same  to  be  repaired.  The  rea- 
sonable cost  of  repairing  the  break  was 
from  $2  to  $2.50.  The  eyidence  In  the  record 
«hows  that  defendants  failed  to  show  title  to 
the  sewer.  The  deed  from  the  Oak  Oiltt 
College  to  the  sewerage  company  did  not 
convey  title,  and  tor  this  reason  it  was  ex- 
cluded by  the  court  as  evidence  of  title,  but 
admitted  upon  the  Issue  of  exemplary  dam- 
ages. The  action  of  the  defendants  in 
breaking  plaintiff's  sewer  connection  was 
wrongful.  They  had  full  knowledge  of  all 
the  facta  and  of  plaintiff's  rights.  The  Jury 
found,  and,  in  deference  to  thetr  verdict,  we 
conclude,  that  the  act  was  willful  and  op- 
pressive. In  April,  1901,  the  city  of  Oak 
Cliff  asserted  title  of  the  old  sewer  and  the 
right  to  control  the  same,  and  for  the  pur- 
pose of  securing  a  complete  sewerage  sys- 
tem for  the  city  leased  the  same  to  the 
sewerage  company  for  a  term  ending  Janu- 
ary 1,  1905.  The  city  was  to  receive  a  pop 
tlon  of  the  net  profits  derived  by  the  sewer* 
age  company  from  charges  and  fees  coQect- 
ed  by  it  tor  the  use  of  the  sewer.  It  is  con- 
tended In  the  argument  of  the  appellants 
that  the  old  sewer  was  dedicated  to  the  city 
by  Its  owner  at  the  time  the  streets  were 
dedicated  in  which  the  sewer  was  construct- 
ed; and,  further.  If  this  Is  not  so,  It  was 
abandoned  by  the  owner,  and  the  dty,  by 
virtue  of  Its  control  over  the  streets,  had 
the  right  to  take  charge  of  the  sewer  and 
lease  the  same.  This  lease  was  not  made 
nntll  after  thla  suit  was  Instituted.  The 
contention  can  only  become  important  in 
considering  the  correctness  of  that  part  of 
the  Judgment  perpetuating  the  injunction. 
Marsalis,  who  bought  the  assets  of  the  Dal- 
las Land  &  Loan  Company,  was  absent  from 
the  state  from  1891  until  several  years  aft- 
erward. The  evidence  is  silent  as  to  any  ac- 
tion by  him,  or  any  one  representing  him, 
in  reference  to  the  control  of  the  sewer  dur- 
ing such  absence.  It  seems  to  have  been 
kept  In  repair  by  those  using  it.  The  city 
does  not  seem  to  have  claimed  title  or  con- 
trol of  the  sewer  until  It  leased  the  same 
to  the  sewerage  company.  Marsalis  assert- 
ed title  and  control  of  tiie  sewer  after  the 
conveyance  by  the  Oak  Ollff  College  to  the 
sewerage  company.  The  evidence  contained 
In  the  record  la  Insufflclent  to  show  a  dedi- 
cation to  the  dty.  The  sewerage  company 
4id  not  acquire  the  right  to  control  the  sew- 
by  its  lease  from  the  city. 


8.  The  proposition  presented  by  appellants 
under  their  eleventh,  twelftli.  and  thirteenth 
assignments  of  error  does  not  arise  in  this 
casa  The  right  of  the  city  to  control  its 
streets  and  sewen  is  not  questioned  on  this 
appeal. 

4.  The  complaint  is  made  in  appellants' 
seventeenth  assignment  of  error  that  the 
court  erred  in  instructing  the  Jury  that  the 
title  of  the  sewer  was  in  T.  L.  Marsalis.  la 
view  of  the  fact  that  the  evidence  does  not 
show  title  In  the  sewerage  company  or  W. 
L.  Diamond,  the  charge,  If  error,  is  harm- 
less. The  evidence  shows  that  when  plain- 
tiff's residence  was  first  connected  with  the 
sewer  It  was  done  with  the  consent  of  the 
party  claiming  to  have  control  of  the  sewer, 
and  that  his  connection  had  been  peaceable 
and  undisturbed  up  to  the  time  it  was  bro- 
ken by  the  defendants. 

We  have  carefully  examined  each  of  the 
assignments  of  error  contained  In  the  brief 
of  appellants,  and  do  not  find  any  reversible 
error.    The  Judgment  Is  therefore  affirmed. 


STATE  T.  MeNAIK. 
(Supreme  Court  of  Arkansas.    Jan.  4,  1902.) 

PROSECUTINO  ATTORNET— DBPUTT— FEES. 
Acts  1883,  p.  301,  i  2  ("BUnd  Tiger  Act"), 
providing  for  deputy  prosecuting  attorneys,  gav« 
them  power  only  to  assist  in  enforcing  that  act. 
Mansf.  Dig.  |  32.H3,  gave  prosecuting  attorneys 
fees  "when  present  and  prosecuting  cases." 
Acts  1S93  (Sand.  &  H.  Dig.  {!  (5010,  0)11)  gave 
the  deputy  power  to  attend  all  trials  before 
magistrates  where  the  offense  was  a  misde- 
meanor, or  on  the  examination  of  a  felony,  etc 
Act  1885,  amending  Sand.  &  H.  Dig.  {S  6010, 
6011,  provided  that  the  deputy  shonld  have  the 
power  to  file  informatlona  before  any  justice  of 
his  county  for  carrying  weapons  unlawfully,  un- 
lawful sales  of  liquor,  violations  of  the  "Blind 
Tiger  Act,"  or  gambling,  and,  where  any  per- 
son was  arrested  therefor,  should  prosecute  the 
case,  and  in  case  of  a  conviction  be  allowed 
the  same  fee  as  in  the  circuit  court,  etc  Held, 
that  the  prosecuting  attorney  could  claim  a  fee 
In  justice  8  court  only  where  present  in  pereon 
or  where  present  by  deputy  in  the  cases  men- 
tioned In  the  act  of  1895,  and  could  not  claim 
a  fee  where  present  by  deputy  in  an  assault  and 
battery  case. 

Appeal  from  circuit  court,  Pope  county; 
Wm.  L.  Morse,  Judge. 

James  McNalr  was  charged  with  assault 
and  battery  on  an  Information  filed  before  a 
Justice,  and  pleaded  guilty.  From  a  Judg- 
ment of  the  circuit  court  reversing  the  jus- 
tice's Judgment  allowing  a  fee  to  the  deputy 
prosecuting  attorney,  the  state  appeals.  Af- 
firmed. 

O.  W.  Murphy,  Atty.  Oen.,  for  the  State. 
Tom  D.  Brooks,  for  apiwUee. 

HUGHES,  3.  The  appellee  was  charged 
with  assault  and  battery,  oa  an  Information 
made  by  a  prosecuting  attorney,  which  was 
filed  before  a  Justice  of  the  peace  by  the  dep- 
uty prosecuting  attorney.  He  appeared  be- 
fore the  Justice,  and  entered  a  plea  of  guilty. 
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and  at  the  time  tbe  deputy  prosecntlng  at- 
torney was  present,  and  claimed  a  fee  of  $10, 
whlcb  was  allowed  by  the  Justice.  From 
this  allowance  he  appealed  to  the  circuit 
court.  The  circuit  court  held  that  tbe  prose- 
eutiug  attorney  could  claim  a  fee  In  Justice's 
court  only  when  present  in  person  or  by  dep- 
uty In  pistol,  whlslcy,  and  gambling  cases. 
The  state  appealed  to  this  court 

Does  the  Judgment  reflect  the  law?  It 
appears  that  the  position  or  office  of  deputy 
prosecuting  attorney  was  first  provided  for 
In  this  aUte  by  act  of  1883  (page  301,  ft  2) 
known  as  the  "Blind  Tiger  Act,"  and  was 
given  power  alone  to  assist  In  enforcing  said 
act  This  act  appears  as  section  1928  of 
Slansfleld's  Digest  The  act  of  March  IS, 
1803,  enlarged  the  powers  of  deputy  prose- 
cuting attorneys  In  Justices'  courts,  as  ap- 
pears In  sections  6010,  6011,  Sand.  &  M.  Dig. 
Up  to  the  passage  of  this  act  of  1893,  prose- 
cuting attorneys,  "when  present  and  prose- 
cuting cases,"  were  allowed  fees  by  section 
3233  of  Mansfield's  Digest  But  the  legisla- 
ture of  1805  (Acts  1895,  pp.  106,  107)  amend- 
ed sections  6010  and  6011  by  providing  in 
section  1  of  said  act  "that  the  prosecuting 
attorneys  In  the  several  Judicial  circuits  of 
this  state  may  appoint  one  deputy  in  each  of 
the  several  counties  composing  their  circuit," 
etc.  Section  2  of  said  act  of  1895  provides 
"that  section  6011  of  Sandels  &  Hill's  Digest 
of  tbe  Statutes  of  Arkansas,  be  and  the  same 
is  hereby  amended  to  read  as  follows:  'Sec- 
tion 6011.  The  deputy  prosecuting  attorney 
pcoYlded  tor  in  section  1  of  this  act  shall 
have  authority  to  file  with  any  Justice  of  the 
peace  in  bis  county.  Information  charging 
any  person  with  carrying  weapons  unlawful- 
ly, onlawfnl  sale  of  or  being  Interested  in  the 
sale  of  liquors,  violation  of  Blind  Tiger  act, 
or  gambling,  whereupon  it  shall  be  the  duty 
of  tl>e  Justice  of  the  peace  to  Issue  a  war- 
rant for  the  arrest  of  the  offender.  In  such 
case  no  twnd  shall  be  required  for  costs  of 
prosecution.'"  Section  8:  "That  whenever 
any  person  shall  have  been  arrested  under 
a  warrant  issued  In  accordance  with  the  pre- 
ceding section,  and  shall  plead  not  guilty  and 
demand  a  trial  on  the  charge  therein,  it  shall 
be  tbe  duty  of  the  deputy  prosecuting  attor- 
ney to  attend  and  prosecute  such  charge  on 
behalf  of  tbe  state,  and  in  tbe  event  of  a  con- 
viction he  shall  be  allowed  the  same  fees  as 
are  now  allowed  in  similar  cases  in  the  cir- 
cuit conrt"  Section  4:  In  any  criminal  ac- 
tion pending  before  any  Justice's  court  where 
the  defendant  is  charged  with  any  offense 
mentioned  In  section  2  of  this  act.  by  affi- 
davit or  otherwise,  and  shall  irfead  not  guilty, 
and  shall  secure  tbe  services  of  an  attorney 
to  represent  him  on  the  trial,  It  shall  be  the 
duty  of  the  Justice  to  cause  the  prosecuting 
attOTney  or  deputy  for  said  county  to  be  no- 
tified of  tbe  nature  of  the  charge  and  tbe 
time  and  place  of  tbe  trial,  and  such  pros- 
ecuting attorney  shall  attend  and  prosecute 
in  behalf  of  the  state,  and  In  case  of  con- 
60  S.W.— 10 


vlctlon  shall  be  allowed  the  same  fee  as  Is 
now  allowed  for  similar  cases  in  tbe  circuit 
court,  and  that  no  prosecuting  attorney  or  his 
deputy  shall  receive  any  fee  unless  be  per- 
sonally appears  and  prosecutes  in  the  case, 
nor  shall  any  court  tax  any  fee  where  such 
ofBcer  does  not  appear  and  personally  pros- 
ecute. Section  5  repeals  all  acts  In  conflict 
So  it  appears  that  the  Judgment  of  the  chv 
cult  court  is  correct  The  deputy  prosecuting 
attorney  can  prosecute  only  in  cases  of  vio- 
lations of  tbe  law  against  the  unlawful  sale 
of  whisky,  carrying  weapons  unlawfully,  vio- 
lation of  the  Blind  Tiger  act  or  gambling, 
and  the  prosecuting  attorney  la  entitled  to  a 
fee  only  when  he  is  present  and  prosecutes  in 
person. 
The  Judgment  Is  affirmed. 


PITCHCOCK  et  al.  v.  DONNAHOO. 
(Supreme  Court  of  Arkansas.    Jan.  4,  1902.) 

8TALLI0N&-FEB  FOR  SERVICE— IN8URANCH 
CONTRACT. 
Where  a  contract  for  service  of  a  stallion 
insured  conception,  but  provided  that  the  fee 
should  become  due  when  the  mare  foaled  or 
was  traded,  the  fee  was  due  and  collectible 
when  the  mare  was  sold  during  the  period  of 
gestatioD.  though  It  was  known  that  she  was 
not  witii  foal. 

Appeal  from  circuit  court.  Saline  county; 
Alexander  M.  Duffie,  Judge. 

Action  by  J.  N.  Donnahoo  against  Wm. 
PItchcock  and  another.  Judgment  for  plain- 
tiff.   Defendants  appeal.    Affirmed. 

This  suit  was  brought  to  enforce  a  Uen 
on  a  mare  for  the  service  of  a  stallion.  The 
right  to  recover  and  to  a  Uen  was  denied; 
It  being  alleged  that  the  services  were  by 
Insurance  contract,  and  that  the  mare  was 
not  with  foal.  The  plaintiff  showed  the  serv- 
ice and  its  value,  and  stated  that  the  service 
was  rendered  under  a  notice,  which  was  "all 
the  contract  there  ever  was."  The  notice 
contained  this  clause:  "Fee  Insurance,  $8.00. 
The  usual  lien  for  services  will  be  reserved 
on  mares,  and  fees  due  when  mares  are 
foaled  or  traded."  The  plaintiff  teatifled  that 
he  did  not  consent  for  the  mare  to  be  sold. 
The  defendant  acknowledged  the  service  and 
tbe  price  to  be  paid  therefor,  but  testified 
that  there  was  to  be  no  charge  unless  the 
mare  was  in  foal.  He  also  testified  that  tbe 
fee  was  due  when  the  colt  came  or  the  mare 
was  traded,  and  that  appellee  consented  to 
tbe  sale.  The  mare  was  sold  about  eight 
months  after  the  service,  and  she  was  not 
with  foal  when  sold.  The  appellants  asked 
the  court  to  declare  the  law  as  follows: 
"Where  tbe  fee  for  the  services  of  the  horse 
is  by  Insurance,  the  owner  of  the  mare  may 
sell  her  after  it  Is  ascertained  that  she  \b 
not  with  foal,  and  In  such  case  the  mare 
Is  not  liable  for  the  fee,  and  tbe  plaintlfl 
cannot  recover."  This  was  refused,  and  the 
court  declared  the  law  as  follows:    "When  a 


146 


68  BO  UTHWaSTBRN  BBPORTEfU 


(Ark. 


mare  ts  put  to  a  horse  under  a  contract  that 
tbe  fee  Is  due  when  the  colt  comes  or  the 
mare  Is  traded,  although  It  is  a  contract  by 
Insurance,  the  fee  becomes  due,  and  can  be 
enforced  against  the  mare.  If  the  mare  Is 
traded  before  the  time  for  the  colt  to  come." 

Morphy  &  Mehaffy,  for  appellants.  J.  H. 
Carmlchael,  for  appellee. 

• 

WOOD,  J.  (after  sUtlng  the  facts).  The 
court,  sitting  as  a  Jury,  -was  Juatlfled  in  fiad- 
Ing  and  declaring  the  contract  one  of  insur- 
ance upon  condition.  The  service  was  ren- 
djered  with  the  assurance  that  there  should 
be  no  charge  unless  there  was  a  foal,  pro* 
yided  the  owner  of  the  mare  did  not  sell  or 
trade  her  during  the  period  of  gestation. 
The  statute  provides  a  lien  from  the  time 
of  service,  which  shall  not  be  lost  by  reason 
of  any  sale,  exchange,  removal,  or  other 
disposition  of  the  animal  served,  without  the 
consent  of  the  owner  of  the  lien.  But  upon 
such  disposition  of  the  animal  the  lien  may 
be  Immediately  enforced.  Section  4811, 
Pasch.  Dig.  The  court  was  warranted  in 
Snding  no  waiver  of  the  lien,  or  of  the  time 
for  its  enforcement,  nnder  the  statute.  The 
proof  makes  a  case  similar  to  that  of  Cum- 
mins V.  Peed,  109  Ind.  71,  8  N.  B.  603. 

Affirm. 


FITZHUGH    V.    HACKLKT. 
(Supreme  Court  of  Arkansas.    Jan.  4,  1902.) 

SHERIFFS— ATTACHMBJNT—RBXJIABH  OF  PROP- 
ERTY—BONI>-OFFICKH'S  LIABILITY. 
Under  Sand.  &  H.  Dig.  H  406,  407,  that 
a  claimant  of  property  attached  must  give  bond 
to  the  sheriff  conditioned  that  the  claimant  will 
interplead,  and,  if  unsuccessful,  will  redeliyer 
the  property,  and  that  such  bond  shall  have  the 
force  and  effect  of  a  judgment,  a  sheriff  who 
released  attached  property  on  a  bond  defective 
in  form,  not  having  the  force  and  effect  of  a 
judgment,  and  not  obligating  the  claimant  to 
return  the  property  nor  pay  the  value,  was 
Hable. 

Appeal  from  circuit  court.  Hot  Spring 
county;  Alexander  M.  Duffle,  Judge. 

Proceedings  by  E.  F.  Hackley  against  B. 
0.  Fitzhugh,  ex-sheriff.  Prom  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

M.  M.  Duffle  and  E.  H.  Vance^  for  appel- 
lant 


BT'XN,  C.  .T.  In  response  to  an  order  ot 
the  Hot  Spring  circuit  court.  B.  O.  Fit«- 
hngh,  ex-sheriff  of  said  county,  showed  that 
on  December  4,  1893,  the  property  involved 
was  released  from  the  attachment  by  him  to 
J.  M.  Grubs,  Interpleader  In  the  suit,  oa  said 
Interpleader's  making  the  proper  affidavit 
and  giving  bond,  and  made  said  bond  an  ex- 
hibit and  part  of  said  response;  To  this  re- 
sponse the  plaintiff  demurred,  and  tbe  case 
was  tried  on  its  merits,  by  the  circuit  Judge 
titttng  as  a  Jury,  along  with  the  demurrer, 
•nd  Judgment  was  given  against  the  sheriff 


on  the  Insnffldenejr  oC  Us  response^  aod  ha 
appealed  to  this  court 

The  bond  exbiblted  with  the  response; 
which  was  the  testimony  In  behalf  of  the 
sheriff,  does  not  show  a  compliance  with 
the  law  on  the  part  of  the  sheriff.  In  such 
cases  the  statute  provides  that  tbe  persoo 
—not  a  party  to  the  writ  of  attachmait— 
must  make  oath  to  the  property,  and  the 
same  will  be  delivered  to  him  on  his  giving 
bond  In  favor  of  the  plaintiff,  with  security 
to  be  approved  by  the  sheriff,  in  a  sum 
double  the  value  of  the  property  attached, 
which  value  shall  be  ascertained  by  the 
oaths  of  two  citizens  of  the  county  wtaareln 
tbe  writ  is  levied,  to  be  chosen  by  the  sher- 
iff. Section  406,  Sand.  &  H.  Dig.  Section 
407  provides  that  "such  [bond]  shall  be  con- 
ditioned that  the  said  claimant  will  Inter- 
plead at  the  term  of  the  court  to  which  said 
writ  shall  be  returnable;  that  he  will  prose- 
cute such  Interpleader  to  judgment  without 
delay,  and  If,  on  the  trial  of  such  interplead- 
er, the  said  property  shall  be  found  to  be  the 
property  of  the  defendant  in  the  writ  and 
the  plaintiff  shall  recover  Judgment  against 
said  defendant,  the  property  shall  be  deliv- 
ered to  said  sheriff  or  his  successor  in  office; 
whenever  demanded  by  such  sheriff  after  ex- 
ecution upon  such  Judgment  comes  to  bis 
hands  to  be  levied  thereon.  In  case  the 
property  so  levied  upon  shall  not  be  demand- 
ed as  aforesaid,  said  bond  shall  havp  tbe 
force  and  effect  of  a  Judgment  for  the  amount 
of  the  aj^ralsed  value  of  such  pr(H>erty  and 
the  costs  of  the  Interplea,"  etc  The  re- 
spondent does  not  show  that  be  took  the 
bond  from  the  interpleader  required  by  stat- 
ute, and,  as  orders  of  attachment  are  given 
the  same  force  and  effect  as  executions  levied 
or  to  be  levied,  and  are  treated  in  the  same 
way  for  all  practical  purposes  as  flar  as  may 
be,  the  order  of  the  court  to  sell  attached 
property  Is  a  sufficient  foundation  to  hold  the 
sheriff  for  noncompliance  with  the  statute 
In  the  matter  of  deposition  of  the  property 
in  the  first  Instance.  Section  872  of  the  di- 
gest, or  the  "Intervening  statute,"  as  It  k 
sometimes  called,  does  not  properly  apply 
to  a  case  like  this,  for  it  does  not  authorize 
the  release  of  the  property;  and  section  343 
applies  only  to  persons  In  possession  of  tbe 
attached  property.  In  taking  the  bond  from 
the  Interpleader  tbe  sheriff  failed  to  take 
such  bond  as  Is  provided  for  by  statute,  and, 
that  being  so,  he  had  no  right  to  release 
the  property.  The  statute  (sections  406,  407, 
Sand.  &  H.  Dig.)  contemplates  that  the  bond 
be  given  to  and  acted  np<»  by  the  sheriff, 
not  the  court  and  this  appears  to  have  be«i 
the  procedure  In  this  case.  The  court  made 
no  order  as  to  the  delivery  of  the  property. 
If,  Indeed,  it  could  hare  done  so.  The  bond 
was  apparently  given  to  the  sheriff,  aa  It 
should  have  been  under  the  Interpleader  stat- 
ute. But  it  was  defective  in  form.  It  did 
not  have  the  force  and  effect  of  Judgment 
It  did  not  obligate  the  interpleader  to  return 
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the  property,  or  pay  the  valne  thereof  to  the 
plaintiff  or  defendant,  wbicherer  might  be 
entitled  by  the  final  Judgment  of  the  court 
No  yalnatlon  of  the  property  aeema  to  have 
been  made,  and  for  other  detects  was  It  In- 
sufficient nnder  the  statute. 

It  appears  that  said  Interplea  was  never 
tried  on  its  merits,  but  was  dismissed,  and 
no  appeal  appears  to  have  been  taken  from 
said  order  of  dismissal.  It  further  appear- 
ing that  final  Judgment  was  rendered  in  fa- 
Tor  of  the  plaintiff,  the  Judgment  of  the  cir- 
cuit court  In  the  matter  of  the  response  of 
the  sheriff  to  the  order  th««of  must  be  «£■ 
firmed,  and  it  la  so  ordered. 


GOODMAN  et  al.  t.  PAREIRA  et  al. 

(Supreme  Court  of  Arkansas.    Dec.  21,  1901.) 

MOKTOAOES—FORBCL.OSURB1— LIMITATIONS— 
EXECUTION  OF  NOTES— PROOF. 

1.  Where  a  tnut  deed  contained  a  full  de- 
scription of  the  notes  lecared  thereby,  and  was 
dolj  acknowledged  and  filed  for  record,  the  ex- 
ecution of  the  notes  will  be  deemed  safflciently 
proved,  though  the  maker  signed  by  his  mark, 
which  was  not  witnessed  as  required. 

2.  Where  a  trust  deed  was  executed  In  1876. 
when  an  action  to  foreclose  would  only  be  bar- 
red by  adverse  possession  for  seven  years,  not- 
withstanding the  bar  of  the  note,  and  was  kept 
alive  by  payments  up  to  1S8S,  an  action  to  fore- 
dose  the  deed,  brought  within  a  year  after  the 
passage  of  the  act  of  March  25,  1889,  provid- 
mg  that  in  existing  mortgagee,  where  the  debt 
or  liability  would  be  barred  by  the  terms  of  the 
act.  the  creditor  should  be  allowed  one  year 
from  the  date  of  the  act  to  bring  his  action, 
was  not  barred;  the  act  of  1887  prescribing 
that,  when  a  debt  secured  by  a  mortgage  is 
faarned,  an  action  to  foreclose  the  mortgage 
shall  also  be  barred,  not  applying  to  mortgages 
existing  at  the  time  of  Its  passage. 

3.  Payments  on  the  mortgage  debt  made  by 
the  widow  of  the  mortgagor,  though  possibly 
not  preventing  the  running  of  the  statute  of  lim- 
itations, operated  to  prevent  the  possession  of 
the  mortgagee  from  oecoming  adverse;  being 
an  acknowledgment  of  tha  holding  under  the 
mortgage. 

Apiieal  from  Pulaski  chancery  coort;  Thom- 
as B.  Martin,  Chancellor. 

Salt  by  Isaac  Parelra,  tmatee,  and  another, 
agabut  Elizabeth  Goodman  and  others.  From 
a  decree  In  favor  of  the  complainants,  the 
defendants  appeal    Affirmed. 

On  the  18th  day  of  August  1876,  Isaac 
Swanlgan  executed  and  delivered  to  A. 
Kempner  fonr  promissory  notes,  for  $198.76 
each,  payable  on  January  1,  1877,  1878,  187D, 
and  1880,  respectively,  bearing  Interest  at 
the  rate  of  10  per  cent  per  annum  from  3an- 
aary  1,  1877.  On  the  same  day,  to  secure 
the  payment  of  said  notes,  Swanlgan  and  his 
wife.  Isabella,  executed  to  I.  Parelra,  trus- 
tee, a  deed  of  trust  conveying  the  S.  Bl  ^ 
of  the  E.  %  of  the  S.  E.  %  of  section  10, 
townsblp  2  N.,  range  13  W.,  In  Pulaski  coun- 
ty. Tbe  deed  was  duly  acknowledged  on  the 
same  day,  and  filed  for  record  on  the  25tb 
of  tbe  same  month.  Tbe  notes  are  set  out 
la  tbe  trenscrlpt    Swanlgan  paid  9189.20  on 


the  first  note  on  January  24,  1880.  Swanl- 
gan died  In  1881.  After  his  death,  Kempner 
says,  no  payments  were  made,  except  small 
amounts  of  ^10  at  one  time  and  |5  at  another. 
Swanlgan's  widow,  on  the  other  band,  claims 
that  she  paid  10  bales  of  oottoa  on  tbe  mort- 
gage debt  after  her  husband's  death,  deliver- 
ing to  Kempner  3  bales  In  1882,  4  in  1883, 
1  In  1884,  and  2  in  1883.  On  the  lOtii  day 
of  September,  1889,  Parelra,  the  trustee,  filed 
a  complaint  In  the  Pulaski  chancery  court 
to  foreclose  tbe  trust  deed,  making  the  wid- 
ow and  children  of  Swanlgan  parties  defend- 
ant Afterwards  tbe  plaintiff  filed  an  amend- 
ment to  the  complaint,  alleging  that  there 
had  been  a  mistake  in  describing  the  land  in 
the  trust  deed,  and  that  tbe  land  intended  to 
be  conveyed  was  the  N.  E.  ^  of  S.  E.  ^ 
of  section  10,  township  2  N.,  range  13  W., 
and  praying  that  the  trust  deed  be  reformed 
so  as  to  describe  the  land  Intended  to  be  con- 
veyed, and  for  foreclosure,  etc.  The  adult 
defendants  answered,  pleading  (1)  seven 
years'  adverse  possession;  (2)  that  the  notes 
were  barred  by  limitation;  (3)  that  the  cause 
Is  barred  by  plaintiff's  laches;  (4)  that  the 
debt  was  i>ald  by  Swanlgan  in  his  lifetime. 
A  guardian  ad  litem  was  appointed  for  all 
minor  defendants.  The  case  came  on  for 
trial  on  January  9,  1897,  and  the  decree  of 
the  chancellor  was  as  follows:  "On  this  day 
comes  the  plaintiff,  by  W.  S.  McCain  and 
David  B.  Samuels,  bis  solicitors,  and  come 
tbe  defendants,  Isabella  Goodman,  now  Isa- 
bella Young,  and  MaUlda  PhlUlpe,  by  W.  J. 
Terry,  solicitor,  and  oomes  T.  M.  Seawell  as 
guardian  ad  litem  of  Amos  Swanlgan,  Rob- 
ert Swanlgan,  and  Army  Swanlgan,  Infant 
defendants  herein.  And  It  ai^earlng  to  the 
ct^ort  that  due  service  of  process  of  summons 
against  said  defendants  for  the  time  and  in 
the  manner  prescribed  by  law,  issued  on  the 
complaint,  has  been  made  In  this  cause,  and 
this  action,  being  reached  upon  the  call  of 
the  calendar,  Is  submitted  to  tbe  court  for 
Its  consideration  and  Judgment  upon  the 
complaint  with  its  exhibits,  and  amendment 
to  complaint  and  the  answer  and  amended 
answer  of  the  defendants  Isabella  Young, 
Matilda  Phillips,  and  upon  the  answer  of  T. 
M.  Seawell  as  guardian  ad  litem  for  said 
Infant  defendants,  the  deposition  of  L.  S. 
Dunscomb,  A.  Kempner,  and  A.  Kempner's 
second  deposition,  and  upon  the  original  notes 
and  deed  of  trust  and  upon  the  depositions 
of  Isabella  Goodman  and  Matilda  Phillips. 
And  It  appearing  to  tbe  court  that  on  August 
18,  1876,  Abraham  Kempner  sold  and  Intend- 
ed to  convey  to  one  Isaac  Swanlgan  the  fol- 
lowing land  in  Pulaski  county,  Arkansas,  to 
Wit:  The  northeast  quarter  of  the  south- 
east quarter  of  section  ten  (10),  township  two 
(2)  north,  of  range  thirteen  (13)  west  con- 
taining forty  (40)  acres,  but  by  mistake  of  the 
draftsman  said  forty  acres  of  land  was  Im- 
properly described,  and  that  said  laiac  Swan- 
lgan gave  for  said  land  to  said  Abraham 
Kempner  foar  promissory  notes,   which  ttm 
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fltill  holds,  and  OD  which  the  Bum  of  six  hun- 
dred (000)  dollars  Is  now  due,  with  Interest 
trom  this  date  at  the  rate  of  ten  per  cent 
per  anniun;  and,  in  order  to  secure  the  pay- 
ment of  said  notes  for  purchase  money,  the 
Bald  Isaac  Swanlgan  executed  and  delivered 
to  the  plaintiff,  Isaac  Pareira,  as  trustee  for 
said  Kempner,  a  mortgage,  which  was  In- 
tended to  describe  and  convey  said  land, 
but  by  mistake  of  the  draftsman,  only  a 
part  of  said  land  was  described:  Now,  there- 
fore. It  Is  ordered,  adjudged,  and  decreed 
that  said  mortgage  be  reformed  so  as  to  de- 
scribe said  northeast  quarter  of  the  south- 
east quarter  of  section  ten  (10),  township 
two  (2)  north,  range  thirteen  (13)  west,  In 
Pulaski  count7,  Arkansas;  and  It  farther  ap- 
pearing that  said  Isaac  Swanlgan  Is  dead,  and 
the  defendant  Isabella  Goodman  is  his  wid- 
ow, and  the  other  defendants  are  his  only 
heirs.  It  is  further  ordered,  adjudged,  and 
decreed  that  the  equity  of  redemption  of  the 
defendants,  and  each  of  them,  in  said  land, 
be,  and  the  same  Is  hereby,  barred  and  fore- 
closed, and  that  said  land  be  sold  for  the 
fiatisfactlon  of  said  sum  of  six  hundred  (60U) 
dollars  so  due  the  said  Kempner  as  afwesaid, 
and  the  costs." 

Blackwood  &  Williams,  for  appellants.  J. 
B..  Harrod  and  D.  B.  Samuels,  for  appellees. 

HUGHES,  J.  (after  stating  the  facta).  The 
notes  which  the  trust  deed  was  given  to  se- 
cure were  executed  by  Swanigan,  the  mort- 
gagor, by  making  his  mark,  which  was  not 
witnessed  as  required  by  law,  wherefore  the 
appellants  contend  that  the  evidence  of  their 
execution  is  not  isutticient  But  the  deed  of 
trust  contained  a  full  description  of  the  notes, 
and  it  was  duly  acicnowledged  and  filed  for 
record.  This  was  sufficient  proof  of  the  exe- 
cution of  the  notes. 

Was  the  deed  of  trust  barred?  When  it 
was  executed  the  law  was  that,  to  bar  a 
proceeding  to  foreclose  a  mortgage,  there 
must  have  been  an  adverse  holding  for  such 
a  period  as  would  bar  an  a<rtlon  of  ejectment, 
which  was  seven  years.  The  fact  that  the 
statute  bar  had  attached  to  the  debt  secured 
by  the  mortgage  would  not  affect  a  proceed- 
ing to  foreclose.  Bimie  v.  Main,  29  Ark.  S91. 
The  act  of  March  31,  1887,  prorides,  that 
when  a  debt  secured  by  a  mortgage  is  bar- 
red, an  action  to  foreclose  the  mortgage  shall 
be  also  barred.  Bat  this  act  was  only  pros- 
pective in  Its  operation,  and  did  not  apply  to 
mortgages  existing  at  the  time  of  its  passage. 
Duke  V.  State,  56  Ark.  485,  20  S.  W.  600. 
"No  mortgage  to  which  It  applies  would  be 
barred  in  a  shorter  time  after  its  passage 
than  the  period  of  limitation  prescribed  for 
the  debt  secured,  unless  barred  sooner  by 
adverse  possession."  Id.  The  second  section 
of  the  act  of  March  25,  1889,  provides  "that 
In  all  cases,  In  existing  mortgages,  where  the 
debt  or  liability  would  be  barred  by  the 
ternm  at  this  act,  or  wbere  the  debt  or  Ua> 


blllty  exists  would  1>e  tMrred  tai  less  than 
one  year,  from  the  date  of  tLls  act.  the  party 
In  whose  favor  said  debt  or  liability  exists 
shall  be  allowed  one  year  from  the  date  of 
this  act  to  bring  an  action  to  enforce  the 
same."  Acts  1889,  p.  74.  This  suit  was  in- 
stituted 15tb  of  September,  18S9,  within  less 
than  one  year  trom  the  date  of  the  passage 
of  the  act,  which  was  March  25,  1888.  The 
mortgage  existed  when  the  act  of  1887  was 
passed,  on  the  31st  of  March,  1887.  It  was 
not  barred  then,  and  would  not  have  been 
until  five  years  thereaftv,  and  in  1889  the 
act  above  quoted  allowed  one  year  after  its 
passage  within  which  to  brhig  the  action  to 
foreclose.  Therefore,  as  the  suit  was  brought 
within  the  year  after  the  passage  of  the  act 
of  1889,  it  was  in  time,  and  was  not  barred. 

The  answer  to  the  claim  of  adverse  pos. 
session  for  seven  years  Is  that  the  appellant 
Mrs.  Goodman  made  payments  on  the  debts 
secured  by  the  mortgage  In  1882,  1883,  18»i, 
and  1885.  Though  these  payments  by  Mrs. 
Goodman  might  not  have  the  effect  to  pre- 
vent the  running  of  the  statute,  yet  they 
were  an  acknowledgment.  In  effect,  of  hold- 
ing under  the  mortgage,  and  that  there  was 
no  Intention  to  dalm  adverse  possession. 
They  continued  to  within  four  years  of  the 
bringing  of  the  salt  to  forecloses  To  con- 
stitute adverse  holding  against  a  mortgagee 
by  the  mortgagor,  there  must  be  open  and  no- 
torious denial  of  the  mortgagee's  title.  Blr- 
nle  V.  Mahi,  29  Ark.  691.  This  holds  not  only 
to  the  mortgagor,  but  to  privies  and  grantees 
with  notice.  Whittlngton  v.  Flint,  43  Ark. 
604,  61  Am.  Rep.  672;  RIngo  v.  Woodruff,  43 
Ark.  409.    The  suit  was  not  barred. 

The  decree  is  affirmed,  with  directions  to 
proceed  to  foreclose  the  mortgage. 


EARL  et  al.  v.  WESTFALL  COMMIS- 
SION CO. 

(Supreme  Oiurt  of  Arkansas.    Jan.  4,  1902.) 

BALES— CONDITION  OP  GOODS— INSPECTION  BY 
BUYER— ACCEPTANCE-UNAUTHORIZED  SHIP- 
MENT   CHARGE— REIMBURSEMENT. 

1.  Where  plaintiff  ordered  cabbages,  and  ex- 
amined the  shipment  on  Its  arrival,  and,  finding 
them  badly  heated  and  not  of  the  Idnd  ordered, 
refused  to  accept  them,  but  afterwards  took 
them  at  a  reduced  price,  he  purchased  at  his 
own  risk,  and  was  without  recoume  on  the  sell- 
er. 

2.  Where  plaintiff  ordered  cabbages  from  de- 
fendant to  be  shipped  In  a  ventilated  fmit  car, 
not  iced,  and  the  evidence  showed  that  when 
the  car  left  the  place  of  shipment  it  was  not 
iced,  according  to  instructions,  and  that,  if  iced, 
it  was  done  In  transit  without  the  knowledge 
or  authority  of  defendant,  and  plaintiff  paid  the 
railroad  company's  charges  for  icing  the  car, 
he  was  not  entitled  to  reimbursement  from  de- 
fendant for  such  payment. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty. Ft  Smith  district;  Styles  T.  Rowe,  Jndge. 

Action  by  the  Westfall  Commission  Com- 
pany against  Earl  Bros,    From  a  Judgment 
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In  the  circuit  court,  affinuiuK  a  Justice's  Judg- 
ment for  plaintiff,  defendants  appeal  Be- 
Tersed. 

Ira  O.  Oglesby,  for  appellanta. 

BATTLB,  J.  On  the  6th  of  October,  1896, 
Westfall  CommlsBlon  Company  commenced 
an  action  against  Earl  Bros.,  before  a  Justice 
of  the  peace,  upon  the  following  claim: 

"Earl  Bros,  bought  of  Westfall  Commis- 
sion Co.  car  cabbage.  Ordered  ventilated  car, 
no  ice.  ReceiTed  In  ice  car,  rotten  condition, 
damaged.  Ordered  Holland,  received  Flat 
Dntch;  10  ton,  difference  in  varletr,  $2.00  a 
ton,  720.00.  Ordered  without  ice;  came  iced, 
diarges  $21.7S.  $83.00.  Credit  by  rebate  (IS,- 
00.     Balance,  $68.00." 

And  It  recovered  Judgment,  and  the  de- 
fendants appealed  to  the  circuit  court 

The  undisputed  facta,  as  shown  by  the  evi- 
dence adduced  In  the  trial  had  in  the  circuit 
conrt,  in  the  language  of  appellant's  brief, 
are  as  follows: 

"Tbe  Westfall  Commission  Company, 
through  Blakemore,  a  broker,  ordered  a  car 
load  of  cabbage  from  appellants  as  per  fol- 
lowing telegram: 

"  'Ship  Westfall  ten  tons  Holland  seed  cab- 
bage, well  trimmed,  ventilated  fruit  car;  not 
iced.' 

"Upon  the  arrival  of  the  cabbage  at  Ft 
Smith,  September  29th,  Westfall,  of  the  firm 
of  tbe  Westfall  Commission  Company,  went 
Into  tbe  car,  examined  the  cabbage,  and  as- 
certained tbe  kind  and  condition  of  same,  and 
that  tbe  cabbage  were  heated  and  partly  rot- 
ted, and  that  all  were  not  Holland  seed,  but 
part  Holland  and  another  variety. 

"He  at  once  wrote  appellants  that  the  cab- 
bage bad  Just  arrived;  that  instead  of  it 
being  fresh  Holland  cabbage,  found  the  back 
ends  in  both  compartments  loaded  with  good 
fresh  goods,  and  at  the  doors  of  both  com- 
partments found  that  the  cabbage  was  'old 
stock  and  not  Holland,'  and  further  complain- 
ed that  the  cabbage  were  not  sbii^ed  in  ven- 
tilated fruit  car  without  ice  as  ordered. 

"He  then  (and  it  seems  after  writing  this 
letter,  as  he  makes  no  allusion  to  having 
wired)  teleg^raphed  Earl  Bros.,  as  follows: 

"  'Cabbage  Just  arrived,  heated  and  rotted. 
Can't  pay  draft  unless  protected.  Wire  In- 
structions.' Thereupon  Earl  Bros,  wired 
Blakemore,  tbe  broker:  'Examine  Westfall 
car  cabbage.  They  wired  heated  and  rotted. 
Beport  quick.' 

"On  tbe  receipt  of  this  telegram,  which 
Blakemore  showed  Westfall,  they  went  to- 
gether to  examine  tbe  cabbage  (this  being 
Westfall's  second  examlnBUon),  opened  tbe 
car,  went  in,  and  examined  same  as  fully  as 
they  desired.  At  this  time  Westfall  called 
the  attention  of  Blakemore  to  the  fact  that 
It  was  a  car  of  mixed  cabbage,  and  badly 
heated  and  rotted.  Westfall  examined  same 
as  thoroughly  as  he  wished,  and  admits  that 
be  bad  the  opportunity  and  privilege  of  ex- 


amining same  all  day,  had  he  desired  to  do 
so,  before  accepting  same. 

"He  then  proposed  to  take  the  cabbage,  if 
deduction  of  $25  was  made,  and  had  Blake- 
more wire:  'Cabbage  arrived  in  very  bad 
condition;  not  ventilated  car  as  ordered. 
Westfall  will  accept  $25  rebate.'  In  answer 
to  this  Earl  Bros,  wired:  "This  your  order 
bank  deduct  $15  Westfall  draft    Answer.' 

"This  offer  was  reported  to  and  accepted 
by  Westfall,  who  saw  all  tbe  telegrams,  and 
the  trade  was  then  closed,  whereupon  Blake- 
more wbred  Earl  Bros.:  "Westfall  accepts 
reduction.    Will  write  fully  by  malL' 

"Westfall  then  paid  draft,  accepted  the  car 
of  cabbage,  and  removed  them  to  bis  place 
of  business  and  sold  them  out  In  the  ordinary 
course  of  trade.  All  this  occurred  en  Sep- 
tember 29th,  and  on  the  next  day  Westfall 
wrote  appellants,  as  follows: 

"  'Your  broker  ordered  for  me  a  car  of  Hol- 
land seed  cabbage.  At  the  same  time  I  could 
have  bought  at  SO  cents  a  ton  less;  but  I 
knew  you  meant  to  do  right  and  would  see 
I  got  a  square  deal,  so  preferred  to  deal  with 
you.  Well,  the  car  arrived  yesterday.  There 
is  not  one  thousand  pounds  Holland  seed  Id 
the  car,  and  the  balance  is  large  Drum  Head, 
and  so  badly  rotted  that  we  leave  over  one- 
fourth  in  the  car.  I  called  for  a  rebate,  and 
got  $15.  I  paid  draft  less  $15,  and  thought 
I  could  get  out;  but  since  I  got  into  the  car 
I  feel  sure  I  will  never  get  freight  out  of 
the  whole  car.  If  yon  can  spare  the  time, 
please  look  at  the  wire  ordering  the  car.  II 
reads,  "Ship  in  ventilated  fruit  car,  no  ice." 
Instead  it  came  in  an  old-fashioned  center- 
iced  refrigerator,  right  against  Instnictionsw 
t  Icnow  your  business  is  so'irreat  you  cannot 
attend  to  details;  but,  if  you  will  trace  this 
matter  up  for  a  friend  and  brother,  you  will 
find  wherein  I  have  been  wronged  and  made 
a  victim  of  misplaced  confidence.  Fifty  or 
sixty  dollars  is  not  much  to  you,  scarcely 
worth  your  time  in  reading  this;  but  it  is 
big  money  to  me  at  present  after  my  potato 
disaster  last  season.  I  should  have  refused 
the  car  flatly,  but  thought  I  might  work  out 
even,  and  protect  a  friend;  but  my  Inten- 
tions got  me  left  We  received  wire  stating; 
was  shipped  the  24tb.  The  bill  reads  26th, 
showing  it  stayed  on  track  two  days  before 
being  moved,  making  it  six  days  in  the  sweat 
box.  If  you  think  me  worthy  of  reply,  I 
should  be  pleased  to  hear  from  you.' 

"The  shipment  was  made  with  bill  of  lad- 
ing attached,  being  consigned  to  shipper's  or' 
der. 

"Plaintiff  Westfall  further  claimed  that  he 
could  not  have  ascertained  the  true  condition 
of  the  cabbage  without  unloading,  but  ad- 
mits that  he  went  to  the  center  of  the  car, 
and  could  have  thrown  back  as  much  of  the 
cabbage,  and  could  have  gone  as  deep  Into 
the  car,  as  he  wished,  and  that  there  was 
nothing  to  prevent  him  from  examining  them 
all  day,  if  he  wished.  He  also  testified,  over 
objections  of  defendants,  that  be  told  Blake- 


160 


ae  SOUTHWBSTBBN  REPORTER. 


(Ark. 


more  that  If  the  car  run  all  through  as  that 
Indicated  on  top,  that  $15  or  $25  would  cover 
If 

"The  teatimony  In  regard  to  Icing  the  car 
Is  as  follows:  'Westfall  admitted  that  he 
could  have  ascertained,  when  he  first  exam- 
ined the  car.  If  it  was  iced,  and  could  have 
found  out  all  about  it  Blakemore  also  tes- 
tified that  it  was  a  car  which  used  ice,  and 
that  plaintiff  could  easily  have  told  if  It  was 
iced  when  he  first  examined  It  But  plaintiff 
admits  that  be  did  know  the  car  was  Iced 
before  be  unloaded  It,  and  before  he  paid 
the  freight  and  charges  for  Icing  to  the  rail- 
road company.  The  charge  for  freight  and 
Icing  were  charges  made  by  the  railroad  com- 
pany, were  not  paid  to  appellants,  who  knew 
nothing  of  It,  and  were  In  no  way  connected 
with  If 

"The  testimony  on  behalf  of  appellants  Im 
regard  to  Icing  the  car,  and  which  is  not  con- 
tradicted, was: 

'"That,  if  the  car  was  Iced,  it  was  done 
by  the  railroad  company,  without  their  oi^ 
ders.  William  Jaeger,  who  loaded  the  car, 
testified  it  was  loaded  without  Ice,  and  no 
Instructions  given  to  ice  It.  If  the  railroad 
company  Iced  the  car.  It  was  without  the 
knowledge  or  authority  of  E2arl  Bros.  Charles 
i.  Pettybone,  who  superintended  the  loading 
and  shipping  of  the  car,  testified  that  there 
was  no  Ice  In  the  car  when  It  left  South 
Evanston,  where  loaded,  and  from  which 
shipment  was  made,  and  further  testified  that 
be  gave  Instructions  to  have  car  forwarded 
without  Ice,  and.  If  it  was  Iced,  it  was  d<Hie 
without  instructions  from  or  authority  of 
Earl  Bros.,  or  anyone  connected  with  them. 
None  of  this  testimony  Is  disputed  or  con- 
tradicted.' 

"The  plaintiff  recovered  a  Judgment  for 
$86.76,  and  the  defendant  appealed." 

Was  plaintiff  entitled  to  recover  any  sum! 

When  Westfall  Commission  Company  re- 
fused to  accept  the  car  load  of  cabbages  upon 
their  arrival  at  Ft.  Smith,  the  cabbages  were 
In  the  condition  they  would  have  been  bad 
they  never  been  sold,  and  were  subject  to 
resale.  Westfall  Commission  Company  re- 
purchased them,  agreeing  to  pay  therefor  $15 
less  than  it  first  stipulated  to  pay.  Earl 
Bros,  made  no  warranty.  Westfall  Commis- 
sion Company,  upon  its  examination  and 
Judgment,  purchased.  Th'ere  was  no  fraud  In 
the  last  sale.  It  purchased  at  Its  own  risk, 
and  must  suffer  the  consequences,  without  r» 
course  on  account  of  the  quality  and  dami 
aged  condition  of  the  cabbages.  Barnard  v. 
Kellogg,  10  WaU.  883,  10  L.  Ed.  987;  James 
V.  Bocage,  45  Ark.  284;  2  Mech.  Sales,  {( 
ISll,  1S12,  and  cases  cited. 

As  to  the  Item  of  the  account  toe  idng, 
Earl  Bros,  were  not  liable.  The  evidence 
showed  that  when  the  car  was  loaded  with 
the  cabbages  It  was  not  iced;  that  when  it 
left  the  place  of  shipment  it  was  not  iced; 
that  instructions  were  given  for  It  not  to  be 
iced,  and,  if  Iced,  It  was  done  by  the  railroad 


company,  In  transit,  without  the  kwtwledge 
or  authority  of  Earl  Bros.  The  commission 
company  knew  that  It  was  ordered  to  be 
shipped  without  Ice,  and  paid  the  railroad 
company's  charges  for  the  same  when  no  one 
was  In  duty  bound  to  do  so,  and  are  not  en- 
titled to  reimbursement  on  that  account. 

The  Judgment  of  the  circuit  court  Is  there- 
fore reversed;  and.  It  appearing  that  appellee 
has  collected,  on  the  Judgment  recovered 
against  the  appellant  In  the  Justice's  court, 
out  of  the  funds  paid  by  the  gamlsbees  hi 
this  action  In  court,  the  sum  of  $68,  Judg- 
ment to  rendered  here  In  favor  of  the  appel- 
lants against  the  appellee  for  the  sum  of  $68^ 
and  6  per  cent  per  annum  Interest  thereon 
from  the  18th  of  January,  1897,  the  date  ot 
payment 

RIDDIGK,  J.,  absent 


STATE  V.  OALDWBLIfc 
(Supreme  Oonrt  of  Arkansas.    Jan.  4,  IOOQl) 

OBIMINAL    I<AW  —  PLBADINO  —  DBMURRBR  — 

ABANDONMBNT-QUKSnON  FOR  JDRT 

—COLLUSIVE  TRIAL. 

1.  Where  the  proaecntioa.  after  the  overml- 
ing  of  Its  demurrer  to  a  defendant's  plea  of 
former  acquittal,  joins  issue  on  the  plea  and 
goes  to  ti-ial  on  the  merits,  the  ground  ot  da- 
mnrrer  is  thereby  abandoned. 

2.  Where,  In  a  prosecution  in  the  drcnit  court 
for  carrying  a  piBtol,  In  which  former  acquittal 
by  a  justice  is  pleaded,  there  is  evidence  that 
the  former  prosecution  was  instituted  to  elude 
prosecution  m  the  circuit  court,  it  is  a  qnestiaa 
for  the  Jury  whether  or  not  such  was  the  ob- 
ject 

3.  Where  a  prosecution  of  a  defendant  before 
a  jastice  was  begun,  and  a  purported  trial  had, 
under  drcumstances  showing  collusion,  or  in- 
tention merely  to  elude  prosecution  by  the  state, 
an  acquittal  o{  defendant  is  no  bar  to  an  in- 
dictment for  the  same  offense. 

4.  In  a  prosecution  in  the  drcult  court  for 
carrying  a  pistol,  it  is  not  error  to  refuse  to 
charge  that  If  the  jury  found  that  an  affidavit 
charging  defendant  with  the  same  offense  had 
been  filed  with  a  justice,  at  the  instance  of  de- 
fendant's attorney,  and  that  trial  thereon  was 
had  before  the  time  stated  in  the  notice  to  the 
prosecuting  attome.v,  an  acquittal  was  no  de- 
fense to  the  subsequent  prosecutloa,  though 
such  facts  might  be  considered  in  determining 
whether  th»e  was  a  collusive  proaecntiaa  be' 
fore  the  justice. 

6.  Though  an  affidavit  before  a  justice  and  the 
second  count  of  an  indictment  do  not  diow  a 
defendant  was  chargred  with  the  same  offense^ 
where  the  proof  on  the  trial  under  the  indict- 
ment tended  to  show  that  it  was  the  same  of- 
fense, and  that  defendant  was  seeldng  prosecu- 
tion in  the  justice  court  to  escape  the  same  la 
the  drcuit  court,  it  was  not  error  to  refuse 
to  instruct  the  jnry  that  the  trial  and  acquittal 
by  the  justice  was  not  a  bar  to  the  prosecution 
as  to  such  second  count 

Appeal  from  circuit  court.  Independence 
county;   Frederick  D.  Fulkerson,  Judge. 

Lee  Caldwell  was  acquitted  of  carrying  a 
pistol  as  a  weapon,  and  the  state  appeals. 
Reversed. 

Appellee  was  Indicted  for  carrying  a  pistol 
as  a  weapon.    The  first  count  charged  that 
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on  the  iBt  of  October,  1899,  be  did  unlaw- 
fully carry  a  pistol  as  a  weapon;  tbe  pistol 
not  being  such  as  Is  used  In  the  army  and 
nary  of  tbe  United  States.  Tbe  second  count 
charged  that  on  the  1st  of  October,  1809,  he 
did  unlawfully  carry  a  pistol  as  a  weapon; 
said  pistol  being  such  as  Is  used  In  the 
army  and  nary  of  the  United  States,  but 
was  not  carried  In  bis  band  or  uncorered. 
Appellee  pleaded  former  acquittal,  setting 
np  that  on  tbe  15tb  of  October,  before  the 
bidictment,  be  was  regularly  tried  before 
a  Justice  of  the  peace  for  the  same  offense. 
With  tbe  plea  was  exhibited  a  copy  of  the 
justice  docket,  showing  the  afBdavlt  of  J. 
E.  Daniels,  which  states  that  Lee  Caldwell, 
on  the  14th  of  October,  1800,  did  carry  a  pis- 
tol as  a  weapon;  said  pistol  not  being  such 
as  is  used  In  tbe  army  and  navy  of  tbe 
United  States.  The  copy  of  the  Justice 
docket  further  showed  the  issuance  and  re- 
turn of  tbe  warrant  of  arrest;  the  setting 
of  tbe  case  for  trial  on  tbe  17tb  of  October, 
at  10  o'clock  In  tbe  forenoon;  tbe  trial  ot 
the  case  at  half  past  7  a.  m.  on  tbe  17th  of 
October,  1890;  that  Daniels  consented  to  the 
trial,  and  testified  that  appellee  did  not  at 
any  time  carry  a  pistol  concealed,  but  car- 
ried one  such  aa  is  used  in  the  army  and 
nary  of  tbe  United  States;  and  further 
showed  the  Judgment  of  acqutttaL  Tbe 
state  demurred  to  the  plea,  alleging— First, 
'it  did  not  state  facts  sufficient  to  constitute 
a  defense;"  second,  "It  did  not  state  facts  to 
sliow  that  defendant  had  been  tried  on  the 
charge  contained  in  the  second  count  of  the 
Indletment."  The  demurrer  was  overruled. 
Appellant  excepted  and  Joined  Issue  on  the 
plea.    Tbe  case  was  tried  before  a  Jury. 

As  the  court  directed  a  verdict  for  appel- 
lee on  tbe  evidence,  we  set  it  out,  substan- 
tially as  follows:  W.  C.  Ashley  testified: 
"I  am  a  Justice  of  tbe  peace  of  White  River 
township.  This  is  my  criminal  docket 
There  Is  a  charge  In  it  against  I«e  Caldwell 
for  carrying  a  pistoL  I  did  not  try  him  on 
any  other  case.  I  tried  him  on  the  17th  of 
October.  I  was  before  the  grand  Jury  on 
this  charge.  I  was  called  there  to  testify 
about  tbls  same  case.  I  told  Mr.  Campbell 
the  trial  was  set  for  10  o'clock,  and  asked 
him  to  come  down;'  but  be  said  be  was  too 
busy  in  court.  It  was  tried  at  half  past  7 
o'clock  a.  m.  Mr.  Wright,  Caldwell's  attor- 
ney, came  there  Monday  night,  said  he  want- 
ed to  get  back  to  court,  and  asked  if  we 
wouldn't  try  It  earlier  in  tbe  morning.  I 
told  him  I  bad  spoken  to  you  about  it  He 
nld  yon  were  busy  and  couldn't  come.  We 
saw  tbe  prosecuting  witness,  and  he  agreed 
to  have  the  trial  next  morning  early.  Tbe 
next  morning  we  were  there.  Including  Mr. 
Daniels.  I  asked  if  they  were  ready  to  pro- 
ceed to  trial,  and  they  said  they  were.  We 
went  ahead  to  try  it.  I  suppose  I  entered 
np  tbe  Judgment  in  10  days.  I  always  do. 
Tbe  prosecuting  attorney  did  not  appear 
there  tbat  day.    I  bad  no  opportunity  to  tell 


anybody  but  Mr.  Wright  and  Mr.  Daniels 
that  the  trial  would  be  at  7:30."  J.  B.  Dan- 
iels testified:  "I  am  acquainted  with  tbe  de- 
fendant I  was  a  witness  against  bim  before 
Csquire  Ashley  last  October.  I  testified  in 
tbe  case.  The  circuit  court  of  the  county 
was  then  In  session.  About  a  week  after  I 
testified  In  the  case  against  Caldwell  before 
Ashley,  I  appeared  before  the  grand  Jury 
and  testified  there  about  It  I  testified  be- 
fore the  Justice  of  the  peace  about  defend- 
ant baring  a  pistol.  I  saw  him  with  It  one 
night  In  October,  on  tbe  road  from  tbe  depot 
down  town,  on  tbe  road  home.  I  testified  to 
that  I  did  not  know  anything  about  bis 
having  a  pistol  at  any  other  time.  That  was 
the  same  matter  I  testified  to  before  the 
grand  Jury.  I  testified  before  tbe  Justice  of 
the  peace  about  Lee  Caldwell  firing  a  pis- 
tol. He  had  it  stuck  down  about  half  way 
in  his  pants.  I  understood  the  Justice  was 
going  to  have  the  trial  at  7:30  a.  m.  on  ac- 
count of  Mr.  Wright  I  swore  out  the  war- 
rant I  don't  know  whether  I  had  any  au- 
thority to  represent  the  state  or  not  I  am 
no  lawyer.  I  made  the  affidavit  about  Cald- 
well carrying  the  pistol  this  one  time.  I 
testified  about  seeing  him  in  the  presence 
of  the  railroad  agent  at  Sulphur  Rock.  I 
have  known  Caldwell  about  three  years.  I 
believe  I  saw  blm  down  town  with  the  pis- 
tol that  night  We  were  together,  and  hav- 
ing a  pretty  good  time.  The  only  day  in 
October,  1809,  I  saw  Caldwell  with  a  pistol, 
1  saw  him  with  it  at  two  dlfTerent  times. 
The  first  time  was  at  tbe  store  of  Door  Mer- 
cantile Company  in  Sulphur  Rock.  I  saw 
blm  pull  it  out  and  fire  it  and  reload  it 
and  fire  again.  I  was  with  him  during  most 
of  the  day.  We  were  Intimate  friends.  At 
the  request  of  W.  S.  Wright  who  was  the 
attorney  ot  the  defendant  In  the  Justice  of 
tbe  peace  court  I  mode  an  aflSdavlt  before 
Esquire  Ashley  charging  Caldwell  with  car- 
rying a  pistol  as  a  weapon.  All  this  occur- 
red In  Independence  county." 

The  state's  attorney  asked  the  following: 
"(1)  You  are  instructed  that  under  tbe  evi- 
dence and  the  record  in  this  cause  the  pur- 
ported trial  and  acquittal  of  the  defendant 
by  tbe  Justice  of  the  peace,  Ashley,  is  not 
a  bar  to  tbe  prosecution  as  to  the  second 
count  of  the  indictment  (2)  You  are  In- 
structed that  if  you  find  that  an  affidavit 
cbai'glng  Caldwell  with  carrying  a  pistol 
as  a  weapon  was  made  and  filed  with  Ash- 
ley, a  Justice  of  the  peace,  by  Daniels,  at  the 
instance  or  procurement  of  Wright  as  an 
attorney  for  defendant  and  that  tbe  prose- 
cuting attorney  was  notified  by  said  Justice 
of  tbe  peace  of  the  time  and  place  of  trial, 
but  that  said  Justice  held  said  trial  before 
the  time  of  which  said  prosecuting  attorney 
had  been  notified,  an  acquittal  of  defendant 
by  said  Justice  before  said  time  is  no  bar  to 
this  prosecution.  (3)  You  are  instructed  tba* 
if  tbe  prosecution  of  the  defendant  bcfoi^ 
tbe  Justice  of  tbe  peace  was  begun,  and  tb 
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purported  trial  before  him  had,  under  clrcnm- 
Btances  sho-svlng  collusion,  or  under  circum* 
stances  showing  Intention  merely  to  elude 
prosecution  by  the  state,  an  acquittal  of  de- 
fendant under  such  circumstances  Tronld  be 
no  bar  to  an  Indictment  for  the  same  of- 
fense." The  court  refused  these  requests, 
and  directed  a  verdict  for  the  appellee. 

Geo.  W.  Murphy,  Atty.  Gen.,  for  the  State. 


WOOD,  J.  (after  stating  the  facts).  Tbe 
state,  having  Joined  Issue  on  the  plea  and 
gone  to  trial  on  the  merits,  abandoned  Its 
ground  of  demurrer.  Tabor  v.  Bank,  48 
Ark.  454,  3  S.  Wl  806,  S  Am.  St  Hep.  241; 
Langley  v.  Langley,  45  Ark.  392;  Jones  ▼. 
Terry,  43  Ark.  230. 

The  court  erred  In  directing  a  verdict  for 
appellee.  There  was  evidence  tending  to 
show  that  the  prosecution  before  the  Justice 
was  instituted  tor  the  purpose  of  eluding 
prosecution  for  tbe  same  offense  in  the  cir- 
cuit court  It  was,  at  least,  for  the  Jury  to 
■ay  under  the  circumstances,  whether  or  not 
such  was  the  object  of  the  proceedings  IM- 
fore  the  Justice. 

The  third  request  for  instruction  on  behalf 
of  the  state  should  have  been  granted. 
Richardson  v.  State,  S6  Ark.  367,  10  S.  W. 
1052.  Bishop  says:  "If  one  procures  himself 
to  be  prosecuted  for  an  offense  which  he  has 
committed,  thinking  to  get  off  with  a  slight 
punishment,  and  to  bar  any  future  prosecu- 
tion carried  on  in  good  faith,  if  the  pro- 
ceeding is  really  managed  by  himself,  ei- 
ther directly  or  through  the  agency  of  anoth- 
er, be  is,  while  thus  holding  his  fate  in  his 
own  bands,  in  no  Jeopardy.  The  plaintiff 
state  is  no  party  in  fact  but  only  such  in 
name.  The  Judge  is  Imposed  upon,  indeed, 
yet  in  point  of  law  adjudicates  nothing. 
*  *  *  The  Judgment  Is  therefore  a  nullity, 
and  is  no  bat  to  a  real  prosecution."  1 
Bisb.  Cr.  Law,  i  1010;  McFarland  v.  State, 
68  Wis.  400,  32  N.  W.  226,  60  Am.  Rep.  867; 
Watklns  v.  State,  68  Ind.  427,  34  Am.  Rep. 
273,  and  numerous  authorities  there  cited. 

The  matters  set  forth  in  the  second  re- 
quest were  proper  for  tbe  Jury  to  consider  in 
determining  whether  there  was  a  collusive 
prosecution  before  the  Justice;  but  the  court 
did  not  err  in  refusing  to  tell  the  Jury  that 
these  things,  if  found,  constituted  no  de- 
fense. 

The  court  did  not  err  in  refusing  the  first 
request  While  the  affidavit  before  the  Jus- 
tice and  the  charge  in  the  second  count  of 
the  indictment  do  not  show  that  the  appd- 
lee  was  charged  with  the  same  offense,  the 
proof  on  the  trial,  introduced  without  objec- 
tion, tended  to  show  that  it  was  the  same 
offense,  and  that  appellee  as  we  have  said, 
was  seeking  prosecution  In  the  one  court  tn 
order  to  escape  It  in  the  otho'. 

For  tbe  error  indicated,  the  Judgment  is 

rersed,  and  the  cause  is  remanded  tor 
r  triaL 


SEWER  DIST.  NO.  1  OF  FT.  SMITH   ▼. 

SCHOOL  DIST.  OF  FT.  SMITH. 

(Supreme  Coait  of  Arkansas.    Jon.  4,  1902.) 

SBBRIFF— FEES— BERVICH:  OF  PHOCBSS-^OIN- 
DEa  OF  ACTIONS. 
A  Statute  relating  to  tbe  sale  of  real  estate 
for  delinquent  asseBsments  for  improvements 
provided  that  the  lands  of  two  or  more  owners 
could  be  joined  in  one  proceeding,  and  that  the 
owner  should  be  made  a  defendant  if  known, 
end  snmmons  served  on  him.  Held,  that  where 
66  tracts  of  land  owned  by  one  party  were  join- 
ed in  the  same  proceeding,  and  66  copies  of  the 
complaint  were  served  on  the  owner,  the  sheriff 
was  entitled  to  but  one  fee  therefor,  service  of 
one  copy  only  l>eing  necessary  in  sudt  case. 

Appeal  from  circuit  court  Sebastian  coun- 
ty. Ft  Smith  district  in  chancery;  Styles  T. 
Rowe,  Judge. 

Proceeding  to  sell  land  for  a  delinqa«it 
sewer  assessment  by  sewer  district  No.  1  of 
Ft  Smith  against  school  district  of  Ft  Smitli. 
From  a  Judgment  for  plaintiff,  but  dlsnllow- 
ing  fees  for  serving  summons,  it  appealsi 
Affirmed. 

Hill  &  Brlzzolara,  for  appellant  Clias.  BL 
Warner,  for  appellee. 

BATTLE,  J.  Tbe  board  of  improvement 
of  sewer  district  No.  1  of  Ft  Smith,  Ark., 
filed  a  complaint  in  equity  in  tbe  Sebastian 
circuit  court  for  the  Ft  Smith  district  for 
the  condemnation  and  sale  of  certain  real  es- 
tate to  pay  a  special  assessment  levied  upon 
it  for  the  purpose  of  constructing  sewers, 
of  which  66  lots  or  parcels  were  the  pr<^>erty 
of  the  school  district  ot  Ft  Smith,  the  same 
having  been  returned  delinquent  on  account 
of  the  nonpayment  of  the  assessment  Tbe 
school  dlsblct  was  made  a  defendant  A 
summons  was  issued,  and  in  the  names  of 
the  owners  and  defendants  therein  com- 
manded to  be  summoned  the  name  of  the 
school  district  appeared  66  times,  and  it  was 
served  by  the  delivery  to  the  school  district 
of  60  copies  of  the  same. 

Was  the  sheriff  entitled  to  66  fees  for  serv- 
ing the  summons  by  the  delivery  of  tbe  66 
copies?  This  is  the  only  question  in  the 
case.  The  circuit  court  held  that  he  was 
entitled  to  only  one  fee; 

The  statutes  of  this  state  provide  that  if 
any  assessment  upon  real  property,  made 
for  the  purpose  of  constructing  a  local  im- 
provement shall  not  be  paid  within  the  time 
prescribed  by  law,  tbe  collector  shall  add 
thereto  a  penalty  of  20  per  centum,  and  re- 
turn a  list  ot  such  property  to  the  board  of 
improvement  as  delinquent  which  shall 
straightway  cause  a  complaint  In  equity  to 
be  filed  for  the  condemnation  and  sale  of  tbe 
same  for  the  payment  ot  such  assessment 
penalty,  and  costs  of  suit;  that  it  shall  be 
no  objection  to  any  suit  brought  toe  said 
purpose  that  the  lands  of  two  or  more  owners 
are  Joined  In  the  same  proceeding,  and  such 
suit  may  be  brought  against  one  or  more 
owners;  that  tbe  owner  of  tbe  property  as- 
sessed shall  be  made  a  defendant^  if  known; 
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and  that  Bommons  shall  be  IssTied,  and  the 
defendant  shall  be  required  to  appear  and  re- 
^>ond  withtn  flTe  days  after  service.  Under 
these  Btatntes  all  the  property  assessed  of  the 
same  oymex  may  be  joined  In  one  proceed- 
ing, may  be  made  the  subject-matter  of  the 
same  action.  WhMi  this  Is  done,  there  is 
bDt  one  action,  and  the  owner  is  but  one  de- 
fotdant.  The  fact  that  66  tracts  of  his  land 
are  Joined  In  the  same  proceeding  does  not 
coastltate  66  actions,  or  make  him  66  de- 
fendants. The  object  at  the  statnte  in  re- 
quiring him  to  be  made  a  defendant,  and  that 
he  be  summoned  to  answer  the  complaint,  Is 
to  give  blm  notice  of  the  pendency  of  the 
proceeding  against  bis  property,  and  the  op- 
portunity of  setting  up  his  defenses,  If  he 
has  any.  To  accomplish  this  purpose  it  Is 
not  necessary  to  make  him  6S  defendants 
and  to  serve  blm  with  66  copies.  One  is  suf- 
ficient. The  service  of  the  summons  by  66 
copies  ts  only  one  service  and  obIj  one  fee 
therefor  Is  due. 
Judgment  affirmed. 


McGINLBT  V.  ALLIANCE  TRUST  CO.i^ 

(Bnpreme  Oonrt  of  Miasonri,  Divirion  Na  1. 

Dec.  17.  1901.) 

LANDLORDS  —  APARTMENT  BUILDINQS  —  DB- 
FECTIVK  STAIRWAY— LIABILITY  TO  TBNANT 
-IMPROPER  USER-JURY  QUB»TI0N8. 

1.  Plalntlfl  and  her  slRterB  were  sitting  on  the 
stairway  nsed  in  common  by  their  father  and 
other  tenants  renting  flats  in  defendant's  apart- 
ment bniiding,  when  thdr  mother  came  up  the 
stairway,  and  plaintiff,  in  order  to  let  her  pass, 
leaned  against  the  stairway  railing,  which,  be- 
ing rotten,  broke,  and  plkintiff  was  injured. 
The  stairways  were  not  leased  by  the  tenants, 
bat  were  used  aa  necessary  appurtenances  to 
their  flats,  and  there  was  no  express  reserva- 
tioD  of  control  over  them  by  defendant.  Betd, 
that  the  question  of  defendant's  negligence  in 
allowing  the  stairway  to  be  out  of  re^r  was 
for  the  jury. 

2.  Whether  plaintiff's  nse  of  the  stairway  was 
within  the  scope  of  the  purpose  for  which  it 
was  intended  and  ought  to  have  been  osed, 
was  a  questioQ  for  the  jury. 

Appeal  from  circuit  court,  Jackson  county; 
Edw.  P.  Gates,  Judge. 

Action  by  Kathleeb  McGlnley  against  the 
Alliance  Trust  Company.  From  a  judgment 
of  nonsuit  entered  at  dose  of  plaintiff's  evi- 
dence, she  appeals.    Reversed. 

Action  for  damages  by  a  member  of  a 
tenant's  family  against  a  landlord  for  person- 
al injnries  suffered  by  reason  of  alleged  neg- 
ligent construction  and  negligent  failure  to  re- 
pair a  stairway  in  the  landlord's  possession. 
The  statements  in  the  petition  are  to  the 
effect:  That  defendant  was  the  owner  of 
certain  tenement  houses  In  Kansas  City,  di- 
vided off  Into  flats  or  apartments,  which  were 
rented  to  tenants,  each  tenant  renting  and 
occupying  exclusively  a  flat  or  suite  of 
looms,  and  using  In  comm<Mi  the  back  por(H>- 
ei  or  galleries  and  stairways  appurtenant  for 
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Ingress  and  egress,  the  rooms  or  apartments 
alone  being  rented  to  and  in  the  exclusive 
nse  of  the  respective  tenants,  while  the  porch- 
es or  galleries  and  stairways  were  in  the  pos- 
session and  control  of  the  landlord,  were  not 
exclusively  appurtenant  to  the  apartments 
of  any  one  tenant,  but  were  designed  and 
used  by  all  the  tenants  in  common  for  In- 
gress and  egress  to  and  from  their  apart- 
ments respectively.  That  plaintllTs  father 
rented  one  of  these  flats  or  suites  of  rooms, 
and  lived  In  it  with  his  family,  of  which  the 
plaintiff  was  a  member.  Several  months  aft- 
er the  family  bad  been  living  there,  on  a 
hot  evening,— June  14,  1896,— the  plaintiff  and 
her  two  sisters  were  sitting  on  the  steps  of 
one  of  these  stairways,  eating  a  luncheon, 
when  their  mother,  aiming  to  come  into  the 
house  by  means  of  this  stairway,  ascended 
the  steps^  and,  there  not  being  room  enough 
for  her  to  pass  while  the  three  sisters  were 
sitting  as  they  were,  the  plaintiff  arose  to 
make  room  for  her  mother  to  pass,  and  in 
doing  BO  leaned  against  the  railing  of  the 
stairway,  which  broke  loose  or  gave  way,  and 
she  fell  to  the  ground  below,  about  16  feet, 
and  suffered  a  serious  injury.  That  the  ac- 
cident resulted  from  the  fact  that  the  railing 
was  negligently  constructed,  in  that  it  was 
not  braced  as  it  should  have  been,  and  was 
fastened  with  nails  that  were  too  small  for 
the  purpose,  and  which  had  been  exposed  to 
the  weather  for  three  or  four  years,  and  the 
nail  holes  had  become  rotten;  and  the  rail- 
ing was  negligently  suffered  to  remain  thus 
out  of  repair,  the  defendant  knowing,  or  by 
ordinary  care  would  have  known,  its  condi- 
tion, and  the  plaintiff  did  not  know  it  There 
was  an  answer  of  denial  and  contributory 
negligence.  Upon  the  trial  the  testimony  on 
the  part  of  the  plaintiff  tended  to  prove  the 
facts  as  above  mentioned.  There  was  no 
evidence  that  the  defendant,  in  its  contract 
with  plaintiff's  father,  expressly  reserved  pos- 
session and  control  of  the  porches  aud  stair- 
ways, but  the  circumstances  tend  to  justify 
that  Inference.  The  express  contract  was 
only  for  a  renting  by  the  month  of  the  suite 
of  rooms.  The  porches  and  stairways  were 
necessary  appurtenances,  but  as  such  belong- 
ed as  well  to  apartments  rented  to  and  oc- 
cupied by  other  tenants  as  to  the  suite  of 
rooms  rented  to  and  occupied  by  plaintiff's 
father.  In  the  contract  there  was  nothing 
said  on  the  subject  of  repairs,  or  of  the  con- 
dition as  to  safety  of  the  premises.  At  the 
conclusion  of  the  plaintiff's  evidence  the 
defendant  offered  an  instruction  to  the  effect 
that  the  plaintiff  was  not  entitled  to  recover, 
which  instruction  was  given,  a  judgment  of 
nonsuit  followed,  and  the  plaintiff  appeals. 

Wash  Adams,  Tbos.  F.  Oatts.  and  N.  F. 
Heltman,  for  appellant  Oook  &  Oossett,  for 
respondent 

VALLIANT.  J.  (after  staUng  the  facts). 
1.  The   question    tor   our   determination    iC 
whether  a  landlord  Is  liable  In  damages  to  a 
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member  of  his  tenanfa  family  under  the 
circumstances  above  indicated.  A  member 
of  a  tenant's  family  in  such  case  stands  in 
tbe  same  relation  to  the  landlord  as  the  ten- 
ant himself.  The  question  may  therefore 
be  more  briefly  stated  thus:  Is  a  landlord 
liable  In  damages  to  his  tenant  under  such 
circumstancee?  A  landlord  is  under  no  ob- 
lifration  to  make  repairs  on  the  leased  prem- 
ises during  the  term  unless  he  has  contracted 
to  do  so,  and  therefore  he  la  not  liable  for 
consequences  that  may  result  from  a  failure 
to  so  make  repairs.  But  a  statement  of  that 
familiar  proposition  does  not  answer  the 
question  before  ua.  These  porches  and  gal- 
leries were  not  a  part  of  the  premises  rented 
to  the  plalntllTs  father.  He  had  only  a  use 
of  them  in  common  with  all  the  other  tenants 
similarly  situated.  His  right  to  use  them  Is 
implied  from  the  situation.  He  coold  make 
no  use  of  tlie  apartments  he  had  raited 
without  them.  Ordinarily,  when  r^Kiirs  are 
needed  oa  a  house  In  the  poesession  of  a 
lessee,  he  may  make  them;  but  no  one  else 
can  enter  the  house  to  make  repairs  with- 
out his  permission,  not  even  the  landlord. 
18  Am.  Eng.  Enc.  Law  (2d  Ed.)  226.  Right 
and  duty  go  together  In  such  case,  except 
where  the  right  rests  on  permission  or  con- 
cession. If  one  has  the  right,  by  virtue  of 
his  own  estate  In  the  premises,  to  make  re- 
pairs, and  safety  requires  them.  It  is  his 
duty  to  do  so;  If  be  has  no  such  right,  he 
has  no  such  duty.  Who  had  the  right  to  re- 
pair those  stairways?  If  either  one  of  the 
tenants  who  were  using  them  in  common 
had  such  right,  then  any  one  of  them  had. 
If  either  had  such  right  by  virtue  of  his  es- 
tate in  the  premises,  then  It  was  his  duty  to 
have  made  the  repairs,  and,  falling  to  do  so, 
he  would  be  liable  to  the  plaintiff  for  her 
injuries.  There  can  be  no  doubt  that  the 
landlord  had  the  right  to  enter  upon  those 
porches  and  galleries  and  stairways  and 
make  needed  repairs,  and  no  one  tenant, 
nor  all  of  them,  could  forbid  blm.  Yet  It 
was  not  stipulated  In  his  contract  that  he 
might  do  so.  He  bad  a  right  to  so  enter 
by  virtue  of  his  estate;  and  It  Is  equally 
clear  that  no  one  else  had  such  a  right,  and, 
if  any  one  had  attempted  to  make  repairs, 
the  landlord  could  have  forbidden  him  to  do 
so.  To  the  general  proposition  stated  above 
that  a  landlord  is  not  bound  to  make  repairs 
unless  he  binds  himself  by  contract  to  do 
so.  It  may  be  added  that  he  is  not  bound  to 
make  repairs  on  the  leased  premises  where 
the  lease  covers  only  a  part  of  the  building. 
This  was  said  In  the  opinion  in  Ward  v. 
Fagln,  101  Mo.  009,  14  S.  W.  738,  10  L.  R. 
A.  147,  20  Am.  St  Rep.  050,  and  it  is  the 
generally  accepted  doctrine.  18  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  220.  But  the  addition  to 
the  proposition  above  stated  does  not  answer 
the  question  in  this  case.  The  plalntiS  docs 
not  complain  of  the  failure  of  the  landlord 
to  repair  that  part  of  the  premises  which 
bB  bad  leased  to  her  father,  but  the  com- 


plaint 1b  of  negligent  construction  and  fftU- 
lure  to  repair  the  part  of  the  building  in  the 
possession  and  under  the  control  of  the 
landlord  which  it  was  necessary  for  her  fath- 
er's family  to  use  in  common  with  all  the 
oilier  tenants  to  render  the  premises  her 
father  did  lease  available  for  the  purposes 
for  which  the  lease  was  made.  The  law  on 
this  subject  has  been  discussed  in  nearly  all 
the  courts  of  England  and  America,  as  Is 
shown  by  the  great  array  of  authorities 
which  the  learning  and  research  of  counsel 
have  enabled  them  to  present  In  their  briefs. 
Whilst  the  decisions  are  not  uniform,  yet 
we  are  satlsfled  that  tbe  'summary  made  by 
the  law  writer  In  18  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  220,  is  correct  as  to  the  weight  of 
the  authorities  and  right  In  principle.  We 
quote  what  the  learned  author  says:  "The 
rule  laid  down  by  the  wedgbt  of  authority  is 
that  when  the  landlord  leases  separate  por- 
tions of  the  same  building  to  different  ten- 
ants, and  reserves  under  his  control  those 
parts  of  the  building  or  premises  used  in 
common  by  all  the  tenants,  he  is  under  an 
Implied  obligation  to  use  reasonable  dili- 
gence to  keep  in  a  safe  condition  the  parts 
over  which  he  so  reserves  control."  Then, 
after  citing  in  a  note  a  long  list  of  cases  de- 
cided supporting  that  doctrine,  the  author 
proceeds:  "Thus  It  is  held  by  the  weight 
of  authorl^  that  an  Implied  duty  is  imposed 
upon  the  landlord  to  keep  in  repair  common 
passageways  and  approaches  retained  under 
his  control  and  used  by  the  several  tenants 
as  the  means  of  access  to  the  portion  of  the 
premises  demised  to  them,  and  that  the 
landlord  Is  liable  for  injuries  received  by  a 
tenant  because  of  the  landlord's  negligence 
in  performing  this  duty.  But  there  are  a 
few  cases  holding  the  contrary  rule.  The 
character  of  the  liability  has  been  said  to  be 
the  same  as  that  of  any  owner  of  real  estate 
who  holds  out  Invitations  or  Inducements  to 
others  to  use  his  property  to  exercise  rea- 
sonable care  and  skill  to  render  the  premises 
reasonably  fit  for  use  for  the  usee  which  he 
has  invited  or  induced  others  to  make  of 
them."  In  the  notes  to  this  text  are  given 
references  to  many  decisions,  English  and 
American,  in  which  the  subject  Is  dlaciissed, 
and  which,  we  think,  clearly  support  the 
concliiBlon  of  the  text  writer  ui>on  them. 
This  subject  Is  also  ably  discussed  in  a  note 
to  DoUard  v.  Roberts  (X.  Y.)  14  L.  R.  A.  238 
(s.  c.  29  N.  E.  104).  and  the  same  conclusion 
is  reached  as  that  above  quoted.  The  au- 
thorities cited  by  those  two  law  writers 
will  afford  the  inquirer  on  this  subject  all 
the  information  he  will  desire.  An  attempt 
is  made  In  some  of  the  cases  to  draw  a  dis- 
tinction between  tenement  or  apartment 
buildings  having  common  hallways,  stalr^ 
ways,  etc.,  in  which  the  landlord  employs 
Janitors  to  attend  to  them,  and  buildings  of 
the  same  kind  where  no  Janitors  are  em- 
ployed, and  also  between  such  buildings  In 
which  there  are  elevaton  (^orated  by  the 
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landlord  and  those  In  which  there  are  none. 
2  Wood,  L«ndl.  &  Ten.  (2d  Bd.)  p.  870.  But 
-we  are  unable  to  appreciate  any  such  dl8< 
tlnctlon  or  principle.  Aa  a  matter  of  ctI* 
doice  it  is  easier  to  prove  that  the  landlord 
has  retained  control  of  the  common  passagea 
when  he  has  janitors  and  elevator  operators 
in  Ills  exnploj,  bat  their  absence  would  not 
affect  the  principle  if  the  fact  of  the  land- 
lord's control  can  be  established  by  other 
evidence,  or  be  reasonably  inferred  from 
an  the  clrcnmstances.  In  determining  the 
question  as  to  his  control,  we  start  out  with 
the  proposition  that  the  landlord's  estate  in 
the  land  makes  him  the  controller  of  the 
praulses  until  he  parts  with  that  right  The 
evidence  in  this  case  tended  to  show  that 
the  landlord  had  exclusive  contitd  for  the 
purposes  of  construction  and  repairs  of  the 
porches,  galleries,  and  stairways  in  question, 
and,  that  being  so,  the  law  attaches  to  him 
llaUllty  for  a  failure  to  perform  his  duty 
in  those  respects,  and  the  court  should  not 
have  snstalned  the  demurrer  to  the  evldoice 
on  the  ground  that  he  was  not  liable  under 
such  circumstances. 

2.  It  is  said,  however,  that  the  plaintUt 
and  her  sisters  were  not  using  the  stairway 
for  ingress  and  egress  when  the  accident  oe- 
cnrred,  and  that  the  landlord,  if  liable  at 
aU,  Is  only  so  when  the  stairway  falls  to 
serve  that  pmrpoee.  Whether  the  use  then 
being  made  of  the  stairway  was  such  as  the 
hmdlard,  when  be  rented  the  rooms  to  plain- 
tUTs  father,  and  when  he  thereby  impliedly 
invited  them  to  make  use  of  it,  had  a  right 
to  anticipate  would  naturally  be  made  of 
it  is  a  question  that  appeals  for  Its  answer 
to  the  common  sense  of  the  triers  of  the 
fact  in  the  light  of  the  evidence  and  of  the 
ordinary  experience  of  mankind.  There 
was  snfficlait  in  this  case  to  have  left  that 
question  to  the  Jnry. 

8L  After  the  plaintiff  had  rested,  and  the 
demnrrer  to  the  evidence  was  under  advise- 
ment with  the  court,  the  plaintiff  offered 
other  evidence,  which,  on  objection,  the  court 
excluded,  and  then  sustained  the  demurrer. 
Much  of  the  evidence  offered  was  only  cumu- 
lative of  wliat  had  already  been  introduced, 
and  as  the  court  by  its  ruling,  showed  that 
It  did  not  consider  the  landlord  liable  under 
the  conditions  shown.  It  doubtless  excluded  it 
for  that  reason.  Some  of  the  evidence  so 
rejected  was  not  exactly  cumulative,  and  ob- 
JectioD  to  It  may  rest  en  different  grounds; 
tmt  the  case  will  now  be  retried  by  the 
court  from  a  different  legal  standpoint,  and 
the  questions  as  to  the  admissibility  of  this 
evidence  will  be  viewed  in  a  different  light, 
and  the  original  Judgment  of  the  trial  court 
■hoold  be  exerdsed  in  regard  to  it  before  It 
is  a  proper  subject  for  review  on  appeal. 
The  oonrt  erred  in  sustaining  the  demurrer  to 
the  evidence,  and  therefore  the  Judgment  is 
reversed,  and  the  cause  remanded  to  be  re- 
tried according  to  the  law  as  herein  ex- 
pressed.   All  concur. 


ROBERTS  V.  MISSOURI  &  K.  TEIj.  CO.t 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  17,  1901.) 

TBLBPHONE  COMPANIES— DEPBCTIVB  APPLI- 
ANCKS— CROSS-ARMS  —  LINEMAN  —  ASSUMP- 
TION OF  RISK  —  CONTRIBUTORT  NBOLI- 
GENCB  —  NEW  TRIALS  —  KULINO  OP  TRIAL 
COURT— RULE  IN  APPBLLATB  COURT— EX- 
CEPTION. 

L  A  telephone  lineman,  charged  by  his  em- 
ployment with  the  duty  of  inspecting  and  re- 
pairing his  employer's  line,  assnmes  by  his  con- 
tract of  employment  the  risk  arising  from  a 
defective  cross-bar  which  breaks  and  causes 
ills  injury  while  he  is  repairing  it. 

2.  Plaintiff,  an  experienced  telephone  lineman, 
charged  with  the  duty  of  inspecting  the  lines, 
ciimijed  out  on  a  rotten  cross-arm,  which  broke, 
causing  his  fall.  He  made  no  previous  test  of 
the  croBs-arm,  though  familiar  with  the  ways 
of  doing  BO,  and  though  the  condition  of  the 
arm  was  concealed  by  paint.  He  did  not  have 
a  safety  belt,  though  linemen  furnished  their 
own  appliances,  and  his  fellow  worlonan  had 
one.  He  knew  that  cross-arms  rot  in  from  six 
months  to  ten  years,  and  that  none  could  tell 
how  long  a  particular  one  would  last,  and  he 
had  worked  on  tills  cross-arm  several  months 
before.  Beld,  that  be  was  guilty  of  contributory 
n^ligence  as  a  matter  of  law. 

3.  The  evidencs  showed  that  plaintiff  had  as- 
sumed the  risk. 

4.  No  verdict  in  favor  of  the  plaintiff  could  be 
allowed  to  stand,  and  hence  the  case  constitutes 
an  exception  to  the  rule  that  the  appellate 
court  will  not  reverse  the  ruling  of  the  trial 
court  in  granting  one  new  trial. 

Appeal  from  circuit  court;  Buchanan  coun- 
ty; W.  K.  James,  Judge. 

Action  by  Thomas  Roberts  against  the  Mis- 
souri &  Kansas  Telephone  Company.  From 
an  order  setting  aside  a  nonsuit  suffered  by 
plaintiff,  defendant  appeals.    Reversed. 

Action  for  fll.OOO  damages  for  personal 
Injuries  received  by  the  plaintiff  on  Septem- 
ber 22,  ISOU,  while  in  the  employ  of  the  de- 
fendant as  a  lineman.  Upon  a  trial  in  the 
circuit  court  of  Buchxtnan  county  the  plain- 
tiff suffered  a  nonsuit  with  leave,  which  that 
court  afterwards  set  aside,  and  from  which 
ruling  the  defendant  appealed. 

The  petition  alleges  that  the  defotdant 
as  a  part  of  its  plajit  has  a  lead  or  line  of 
wires  in  the  city  of  St  Joseph  running  from 
the  south  part  of  Eleventh  street  to  and 
through  South  Park;  that  such  wires  are 
suspended  by  cross-arms  attached  to  poles 
alMut  30  feet  high,  and  placed  at  inter- 
vals of  about  100  feet;  that  the  cross-arms 
are  made  of  wood,  about  2V^  inches  wide, 
about  4  inches  deep,  and  about  8  feet  long, 
and  are  fastened  to  the  pales  about  20  feet 
above  the  ground;  "that  this  plaintiff  was 
employed  by  the  defendant  on  said  22d  day 
of  September,  liiSS,  to  fix  and  securely  fas- 
ten the  wires  of  said  lead  to  the  cross-arms 
above  described,  and  to  tighten  the  wires  aa 
the  cross-arms  above  defendant's  where  tliey 
sagged  down  upon  those  .of  defendant;  that 
in  pursuance  of  his  duties  on  said  day  he 
was  negligently  ordered  to  get  upon  one  of 
■aid  poles  and  cross-arms  on  said  above-do- 

*  Rabearlng  denlsd  January  U^  IMS. 


168 


66  SOUTHWESTERN  REPORTER. 


(Mo. 


scribed  line  or  lead  In  Soutli  Park,  a  suburb 
of  the  city  of  St  Joeeph,  as  aforesaid,  by  de- 
fendant, acting  through  its  foreman  and  man- 
ager in  charge  of  this  plaintiff  and  other  men 
working  with  plaintiff  on  this  line  or  lead  <m 
said  day;  that,  in  order  to  do  the  act  and 
perform  the  work  required  by  defendant, 
plaintiff  ascended  to  the  top  of  said  pole, 
and  was  compelled  to  stand  upon  the  cross- 
arm  above  described  of  said  pole;  that  said 
cross-arm  of  wood  bad  negligently  been  pla- 
ced upon  said  pole  In  a  rotten,  unsafe  condi- 
tion, and  remained  there  two  years  or  more, 
and  was  or  had  negligently  been  allowed  to 
become  rotten,  dangerous,  and  unsafe,  which 
was  well  known  to  defendant,  or  might  hare 
been  discovered  and  known  to  defendant  by 
the  exercise  of  ordinary  care  and  diligence 
on  Its  part,  but  was  not  known  by  plaintiff; 
that  this  plaintiff,  while  standing  upon  the 
cross-arm,  as  above  stated,  at  the  direction  of 
defendant,  and  in  the  performance  of  his 
duty,  was  violently  thrown  and  precipitated 
to  the  ground  by  reason  of  the  said  rotten 
cross-arm  breaking,  and  by  reason  of  the 
negligence  of  defendant  as  aforesaid,  thereby 
cmsblng,  mashing,  and  breaking  this  plain- 
tiff's leg  at  the  ankle."  The  answer  admits 
the  Incorporation  of  the  defendant,  and  that 
the  plaintiff  was  in  its  employ  as  a  lineman 
at  the  time  he  was  Injured;  denies  generally 
the  allegations  of  the  petition;  and  pleads 
affirmatively— First,  that  the  Injury  was  oc- 
casioned by  one  of  the  hazards  or  perils  ordi- 
narily Incident  to  the  employment  of  a  line- 
man iQ  the  defendant's  service;  and,  second, 
contributory  negligence.  The  reply  Is  a  gen- 
eral denial. 

The  evidence  showed  the  following  facts: 
Plaintiff  was  84  years  old  at  the  time  of  the 
accident,  and  for  8  years  prior  thereto  had 
been  working  as  a  lineman  for  the  Western 
Union  Telegraph  Company,  the  Missouri 
Electric  Llgbt  Ck)mpany  of  St  Louis,  and  at 
different  times  for  the  defendant  He  was 
perfectly  familiar  with  the  duties  of  a  line- 
man and  of  the  risks  incident  to  that  work. 
He  knew  how  to  test  a  pole  or  cross-arm  be- 
fore going  upon  It  to  ascertain  whether  it 
was  rotten  or  sound,  safe  or  dangerous.  He 
knew  that  the  life  of  a  cross-arm  or  a  pin 
In  a  cross-arm  was  from  six  months  to  six, 
or  even  ten,  years;  and  that  they  are  liable 
to  dry  rot,  and  that  no  one  can  tell  how  long 
one  will  last  He  had  worked  on  this  same 
line  and  upon  this  same  x>ole  and  cross-arm, 
and  had  put  this  same  peg  or  pin  In  this 
same  cross-arm,  and  strung  a  wire  to  It  dur- 
ing the  summer  immediately  preceding  the 
accident  He  knew  that  the  tests  for  ascer- 
taining whether  a  cross-arm  was  sound  or 
rotten  were  to  strike  It  with  a  hand  axe  or 
with  the  pliers,  or  to  dig  Into  It  with  a 
screw  driver,  or  to  drive  a  screw  Into  It  He 
admits  he  made  no  test  whatever  of  the 
cross-arm.  He  says  It  was  painted,  and  ap- 
peared to  be  all  right  t)ut  because  It  was 
painted  Its  condition  could  only  be  aacer 


talned  by  applying  one  of  the  tests  men- 
tioned. The  pole  was  owned  by  the  dty,  and 
had  only  two  cross-arms.  The  top  one  was 
short  and  carried  the  electric  light  wires; 
the  lower  one  was  a  10-pin  cross-arm,  about 
10  or  12  feet  long,  and  was  owned  by  the 
defendant  It  was  mortised  and  bolted  Into 
the  pole,  and  projected  about  S  or  6  feet  oo 
each  side  of  the  pole.  It  was  made  of  pine, 
and  was  3%  Inches  in  perpendicular  dimen- 
sions, by  1%  Inches  in  width.  The  pins  or 
pegs  are  made  of  oak  or  ash,  and  are  set  in 
holes  bored  through  the  cross-arm.  The  wire 
the  defendant  had  on  the  pole  was  called  tlie 
"police  drcnlt"  Several  days  before  the 
accident  the  line  was  reported  to  be  In  bad 
working  order,  and  the  plaintiff  and  J.  W. 
Gates,  another  experienced  lineman,  were 
sent  out  from  tbe  defendant's  office,  to  run 
over  the  line,  repair  It  and  fix  it  up  so  that 
It  would  give  better  service.  The  plaintiff 
and  all  linemen  in  the  defendant's  service, 
and  generally  in  all  similar  services,  were  re- 
quired to  supply  themselves  with  the  neces- 
sary tools  to  be  used  as  linemen,  whk:h  usu- 
ally consisted  of  a  pair  of  pliers,  a  screw 
driver,  climbers,  clamps,  and  a  safety  belt 
The  safety  belt  is  worn  Iqr  all  linemen,  and 
consisted  of  a  belt  or  strap  which  went 
round  the  waist  and  the  pole  and  fastened 
with  "snaps,"  and  was  Intended  to  prevent 
the  lineman  from  falling  while  at  work  on 
the  pole  or  cross-arm,  and  to  enable  blm  to 
work  with  both  bands.  It  is  from  S  to  S 
feet  long.  Gates  had  all  of  the  above-men- 
tioned tools,  including  the  safety  belt  The 
plaintiff  had  all  except  a  safety  btit  Tbe 
plaintiff  and  Gates  started  to  repair  and  fix 
up  the  line.  No  foreman  or  superior  ofUcer 
went  with  them.  They  worked  a  day  or  two 
before  the  accident  tightening  wires,  and  do- 
ing whatever  they  found  or  deemed  necessary 
to  put  the  line  In  working  order.  Among  oth- 
er defects  they  found  before  they  reached 
tlie  pole  and  cross-arm  in  question  were  three 
or  four  cross-arms  on  other  poles  that  were 
rotten  and  dangerous,  and  these  they  took 
out  and  replaced  them  with  new  ones,  which 
they  got  from  the  supply  the  defendant  k^t 
on  hand  for  the  purpose.  They  also  tight- 
ened up  the  wires  wherever  they  sagged,  as 
they  also  did  the  electric  wires  wherever  they 
sagged  down  upon  the  telephone  wb%8  and 
interfered  with  the  latter  wires.  When  they 
reached  the  pole  wbere  the  accident  hap- 
pened, about  11  o'clock  In  the  morning,  the 
plaintiff  climt}ed  the  pole  first  and  got  above 
the  lower  cross-arm,— the  defendant's,— on  the 
north  side  of  the  pole,  and  Gates  climbed  up 
the  south  side  of  tbe  pole,  and  stopped  with 
his  waist  at  the  cross-arm.  They  found  that 
the  electric  wire  on  the  top  cross-arm  sagged 
down  80  as  to  come  in  contact  with  the  tele- 
phone wire  on  the  lower  cross-arm.  They 
worked  about  an  hour  tightening  the  wires, 
and  during  that  time  the  plaintiff  stood  upon 
the  defendant's  cross-arm,  but  close  up  to 
the  pole.    Gates  got  out  on  his  sUs  of  the 
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croas-ami,  and  tied  a  wire,  and  the  cross- 
arm  bore  his  weight,  but  he  was  a  lighter 
nuuQ  than  the  plalntlfl!,  who  was  over  6  feet 
9  Inches  In  height  and  weighed  over  150 
pounds.  Daring  the  time  they  were  at  work,, 
the  peg  or  pin  to  which  defendant's  wire  on 
the  north  aide  of  the  pole,  where  the  plalntlfl 
was  worlcing,  broke,  because  of  the  strain  of 
the  wire  upon  It,  which  was  greater  because 
the  wires  ran  firom  that  pole  at  an  angle. 
The  plaintiff  noticed  the  broken  peg,  and  ex- 
amined It,  and  found  that  it  was  rotten. 
When  they  had  finished  tightening  the  wires, 
the  plaintiff  unfastened  the  wire  from  the 
broken  peg,  and  stepped  out  on  the  cross- 
arm  about  two  feet  from  the  pole  for  the 
porpose  of  tying  the  wire  to  the  next  peg 
farther  out  on  the  cross-arm.  yvhoa  he  did 
so,  the  croBS-arm  broke,  he  was  thrown  to 
the  ground,  and  his  leg  broken.  Afterwards 
It  was  discovered  that  the  cross-arm  was  de- 
fective, having  been  affected  with  the  dry 
rot  At  the  doee  of  the  plaintiff's  case  the 
defendant  desmrred  to  the  evidence.  The  de- 
mnrrer  was  sustained,  and  the  plaintiff  took 
a  nonsuit,  with  leave,  which  the  court  after- 
wards set  aside,  and  the  defendant  appealed. 

G.  A.  Mosman  and  Warner,  Dean,  McLeod 
&  Holden,  for  appellant  A.  H.  HarrlsoL  and 
John  Geo.  Parkinson,  for  respondent 

MARSHALX.,  J.  (after  stating  the  facta). 
1.  It  Is  not  denied  in  this  case,  for  the  law 
is  too  well  settled  to  admit  of  discussion,  that 
It  Is  the  duty  of  the  mast»  to  furnish  to 
the  servant  a  reasonably  safe  place  and  rea- 
sonably safe  appliances  on  which  and  with 
which  to  do  the  work  required  of  the  servant 
and.  conversely,  It  is  equally  well  settled  that 
it  Is  the  duty  of  the  servant  to  "take  ordl- 
narj  care  to  learn  the  dangers  which  are 
likely  to  beset  him  In  the  service.  •  •  • 
He  must  not  go  blindly  or  heedlessly  to  his 
work,  when  there  is  danger.  He  must  in- 
form himself.  •  •  •  The  servant  is  held, 
by  his  contract  of  hiring,  to  assume  the  risk 
of  injury  from  the  ordinary  dangers  of  the 
emidoyment;  that  Is  to  say,  from  such  dan- 
gers as  are  known  to  him,  or  discoverable  by 
the  exercise  of  ordinary  care  on  his  part 
He  has  therefore  no  right  of  action.  In  gen- 
enl,  against  his  master  for  an  injury  be- 
falling him  from  such  a  cause.  His  right 
to  recover  will  often  depend  upon  his  knowl- 
edge or  Ignorance  of  the  danger.  If  he  knew 
of  it  or  was  under  a  legal  obligation  to  know 
of  It  It  was  part  of  his  contract,  and  be 
cannot  In  general,  recover.  Price  v.  Rail- 
road Co.,  77  Mo.  BOS;  Thomas  v.  Railway 
Co.,  109  Mo.  199,  18  8.  W.  980;  Steinhauser 
T.  Spranl.  127  Mo.  662,  28  S.  W.  620,  30 
S.  W.  102,  27  li.  R.  A.  441.  "The  servant 
when  be  enters  the  employment  of  his  mas- 
ta,  assames  not  only  the  risks  incident  to  bis 
employment  but  all  dangers  whlcb  are  ap- 
parent and  obvioos  as  a  result  thereof.  The 
master  la  no  Insurer  against  all  accidents 


tiiat  may  overtake  or  befall  Van  servant  In 
his  employ."  Nugent  v.  Milling  Co.,  131  Mow 
245,  33  S.  W.  428.  "If  the  servant,  before  he 
enters  the  service,  knows,  or  if  he  afterwards 
discovers,  or  if,  by  the  exercise  of  ordinary 
observation  or  reasonable  skill  and  dUlgoice 
In  his  department  of  service,  he  may  dis- 
cover, tb&t  the  building,  premises,  machine, 
appliance,  or  fellow  servant  in  connection 
with  which  or  with  whom  be  Is  to  labor  Is 
unsafe  or  unfit  in  any  particular,  and  if,  not- 
withstanding such  knowledge,  or  means  of 
knowledge,  he  vcduntatily  enters  Into  or  con- 
tinues in  the  employment  without  objection 
or  complaint  he  is  deemed  to  assume  the 
risk  of  the  danger  thus  known  or  discover- 
able, and  to  waive  any  claim  for  damages 
against  the  master  in  case  it  shall  result 
in  injury  to  him."  2  Thwnp.  Neg.  1008.  In 
Steinhauser  v.  Spraul,  127  Mo.,  loc.  clt  562, 
28  S.  W.  626,  27  L.  R.  A.  446,  it  was  said: 
"Again,  no  principle  is  more  frequently  enun- 
ciated ot  more  often  applied  in  the  adjudi- 
cated cases  than  that  which  iiolds  that  an 
employ^, .  in  engaging  In  the  service  of  an- 
other, assumes  the  risks  incident  to  such  em- 
ployment; and  this  is  especially  true  of  seen 
dangers  and  patent  defects.  Where  wdinary 
inspection  and  careftilness  will  enable  the  em- 
ploy6  to  avoid  the  danger,  there  he  will  be 
required  to  use  such  inspection  and  careful- 
neea  'But  it  la  held  that  wherever  the  em- 
ploye's means  of  information  are  equal  to 
or  greater  than  those  of  his  employer,  the 
employer  will  not  be  llaUe  In  case  at  In- 
Jury  from  a  defect  of  that  sort  But  this  is 
perhaps  little  more  than  to  say  that  the  serv- 
ant as  well  as  the  master,  is  iMund  to  or- 
dinary care.  For  patent  dangers  or  defects, 
the  master,  as  a  rule,  is  not  liable,  and  in 
many  cases  it  has  been  held  that  they  need 
not  be  pointed  out  even  to  minor  employes, 
it  the  latter  be  capable  of  discerning  them.' 
Beach,  Contrlb.  Neg.  (2d  Ed.)  I  359."  la 
Junior  V.  Power  Co.,  127  Mo.  79,  29  8.  W. 
988,  it  was  said:  "The  facts  in  this  case 
bring  It  wltbin  the  familiar  principle  that 
I  If  a  servant  capable  of  contracting  for  him- 
I  self,  and  with  full  notice  of  the  risk  he  may 
I  run,  voluntarily  undertakes  a  hazardous  em- 
i  pIoym«it  or  to  place  himself  in  a  hazard- 
;  ous  position,  or  to  work  with  defective  tools 
or  appliances,  the  master  Is  not  liable  for 
!  injuries  received  from  these  known  risks." 
The  case  of  Flood  v.  Telegraph  Co.,  131  N. 
,  T.  603,  30  N.  E.  186,  Is  peculiarly  apposite 
'.  to  the  case  at  bar  in  its  essential  features. 
'  In  that  case  the  New  York  court  of  appeals, 
I  speaking  through  Earl,  O.  J.,  said:  "The 
;  plaintiff  seeks  to  enforce  liability  upon  the 
!  defendant  for  the  death  of  the  intestate  be- 
cause of  Its  negligence  as  to  the  cross-arm 
I  which  broke  under  his  weight  We  liave 
carefully  read  and  weighed  the  evidence  con- 
tained In  this  record,  and  are  unable  to  find 
any  riiowing  of  culpable  negligence  adequata 
to  sustain  this  Judgment  The  defendant  did 
not  Insure  the  safety  of  its  employes.    It ' 
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bound  only  to  nse  reasonable  and  ordinary 
care  to  proylde  for  them  a  safe  place  to  do 
tbeir  work,  and  tbey  assumed  the  ordinary 
risks  of  the  employment  in  -which  they  were 
engaged.  The  cross-arms  on  telegraph  polest 
manifestly  from  their  usual  size  and  strength, 
are  not  intended  to  bear  the  whole  weight 
of  any  person;  and  yet  the  evidence  shows 
that  persons  engaged  In  fixing  them,  and  pla^ 
chig  wires  upon  them,  do  sometimes  rest 
their  weight  upon  them.  It  most  always  be 
a  hazardous  venture  for  a  man  to  sit  on  the 
onter  end  of  one  of  these  cross-arms,  engaged 
In  pounding  near  the  end  with  a  hammer. 
When  the  arm  Is  new  and  perfect,  this  may 
be  done  with  safety;  but  It  must  always  be 
attended  with  great  danger,  and  it  Is  nnneces- 
■ary,  as  the  work  can  be  done  without  rest- 
ing the  whole  weight  upon  the  arm.  There 
was  no  negligence  In  furnishing  and  putting 
np  this  aim  originally.  It  was  of  the  mate- 
rial and  of  the  size  and  apparent  strengtii 
and  safety  then  in  use  by  all  telegraph  com- 
panies. And,  so  far  as  appears,  such  arms 
have  been  found  adequate  for  every  purpose. 
For  some  time  before  the  accident  the  de- 
fendant had  been  using  larger  and  stronger 
arms  to  carry  heavier  wires,  and  only  for 
that  purpose.  There  was  a  system  of  Inspec- 
tion for  the  arms  when  purchased,  and  It 
does  not  appear  that  there  was  anything  in 
the  external  appearance  of  this  arm,  when 
new,  which  indicated  any  defect  or  weakness, 
or  that  there  was  any  defect  therein  discerni- 
ble by  any  ordinary  Inspection.  This  arm 
had  been  in  use  for  about  six  years,  and  dur- 
ing all  that  time  had  perfectly  answered  Its 
purpose.  There  was  no  proof  showing  how 
long  snch  an  arm  ought  to  last  or  be  used. 
The  defendant  had  a  system  of  inspection 
which  appears  to  have  been  all  that  was 
practicable.  Its  Inspectors  went  along  the 
line  of  telegraph  poles  and  wires,  and  care- 
fully looked  at  them,  and  tried  the  poles  to 
see  If  tbey  were  still  strong  and  adequate. 
They  were  provided  with  arms,  so  that,  If 
they  discovered  any  that  were  insufficient, 
they  could  replace  them.  They  were  not  ex- 
pected to  climb  up  every  pole  and  examine 
the  arms  thereon.  Such  an  inspection  wonld 
be  manifestly  impracticable  and  unnecessary. 
The  linemen  all  discharge  their  duties  In  the 
daytime.  They  have  frequent  occasion  to 
climb  the  poles,  and  work  about  the  arms, 
and  obviously  they  are  the  persons  who  are 
expected  to  see  the  condition  of  the  aims, 
and.  If  they  find  them  Insufficient,  to  replace 
them,  or  to  report  the  fact  It  Is  the  obvious 
duty  of  every  lineman,  before  going  upon 
one  of  these  arms  many  feet  above  the  earth, 
to  inspect  it  for  his  own  safety."  The  case 
of  Bergln  v.  Telephone  Co.,  70  Conn.  54,  38 
Atl.  888.  39  L.  R.  A.  102,  Is  also  vary  similar 
to  the  case  at  bar.  In  that  case  it  was  said: 
"Delaney  was  an  experienced  lineman,  ac- 
quainted with  the  duties  and  dangers  of  bis 
employment.  As  against  the  telephone  com- 
pany, his  negligent  failure  to  perform  one  of 


the  duties  of  his  employment  most  defeat  a 
recovery  for  an  Injury  caused  by  such  failure. 
The  relation  of  Delaney  to  the  electric  rail- 
road company  was  difTerent  As  he  was  not 
their  employ^,  he  was  under  no  contract  duty 
to  test  their  wires  or  circuit  breakers.  Un- 
der difterent  circumstances  he  might  have  as- 
sumed that  the  electric  company  was  per- 
forming Its  duty,  and  using  safe  and  suitable 
appliances  to  prevent  the  escape  of  electricity 
from  the  main  or  trolley  wh-e  to  the  guy 
wires.  But  when  the  accident  happened  he 
knew,  as  an  experlmced  lineman,  that  snch 
was  not  the  fact,  and  that  it  was  unsafe  to 
act  upon  such  a  belief.  He  had  been  express- 
ly warned  of  the  danger  of  a  contact  with 
wires  of  this  kind.  Two  Instances  upon  this 
same  work  of  damages  caused  by  the  escape 
of  electricity  to  the  telephone  wires  by  rea- 
son of  defective  circuit  breakers  had  been 
called  to  his  attention;  and  a  fellow  work- 
man, but  a  day  or  two  before  this  accident, 
pointed  out  to  him  this  particular  gruy  wire 
as  onb  from  which  he  had  himself  Just  re- 
ceived a  shock.  With  sudj  knowledge,  and 
after  such  warning,  Delaney  heedlessly  pulled 
the  wire  which  he  was  coiling  from  the  arm 
of  the  telephone  pole  In  such  a  manner  that 
it  would  obviously  fall,  as  it  did,  upon  the 
guy  wire,  and  when,  as  the  court  finds,  it 
would  have  been  easy  for  him  to  have  thrown 
the  wire  from  the  pole  so  as  to  avoid  con- 
tact with  the  dangerous  guy  wire.  The  de- 
fendant electric  railroad  company  can  be  only 
liable  in  this  action  for  an  injury  caused  by 
its  negligence  to  one  who  was  himself  In  the 
exercise  of  ordinary  c&re.  Its  negligence  did 
not  excuse  Delaney  from  exercising  such 
care  to  avoid  an  Injury.  Applying  that  test 
to  the  conduct  of  Delaney,  namely,  the  care 
which  a  person  of  ordinary  prudence  and 
Judgment  should  have  exercised  under  similar 
circumstances,— and  we  have  no  reason  to 
think  any  different  standard  was  applied.— 
the  trial  court  has  found  that  he  was  not  tn 
the  exercise  of  due  care  alleged  In  the  com- 
plaint, and  that  his  negligence  essentially  con- 
tributed to  cause  his  injury.  This  conclusion 
of  the  court  is  final." 

There  Is  not  a  particle  of  evidence  In  this 
record  to  sustain  the  allegation  of  the  peti- 
tion that  the  work  was  being  done  under  the 
direction  of  defendant's  foreman,  or  of  any 
superior  officer.  The  plaintiff  and  Gates 
were  alone,  and  were  sent  to  repair  the  line 
and  fix  it  up.  They  were  left  free  to  adopt 
what  measures  they  saw  fit  to  accompI!<ib 
the  purpose.  Neither  Is  there  any  evidence 
to  support  the  contention  of  the  plaintift  that 
his  duties  as  a  lineman  did  not  require  him 
to  examine  or  inspect  the  cross-arms  to  see 
If  they  were  safe  before  he  rested  his  weight 
on  them.  On  the  contrary,  whether  such  du- 
ties ordinarily  attach  to  the  business  of  a 
lineman  or  not,  the  plaintiff,  tn  the  pertorm- 
ance  of  the  work  of  repairing  and  fixing  up 
the  line,  was  expected  to  and  did  Inspect  and 
repair  the  whole  line,— the  poles,  cross-anns, 
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and  ptaB,  as  trell  aa  the  wires,— and  his  tes- 
timony sliowB  that  he  00  understood  It;  for 
he  aaja  that  he  and  Gates  had  discovered 
three  or  four  cross-arms  that  were  rotten  or 
dangerous,  and  had  taken  them  out  and  re- 
placed tbem  with  new  croas-arms,  which  they 
obtained  from  the  stock  the  defendant  kept 
on  hand  for  that  pnrpos&  The  plalnttS 
therefore  was  not  only  acting  as  a  lineman, 
bat  was  also  an  Inspector  as  to  this  work. 
Be  was  engaged  In  the  work  of  repairing  the 
Une^  It  was  his  dnty  to  look  for  defects, 
and  to  remedy  tbem.  He  had  no  right  to 
assume  that  the  defendant  had  previously 
and  properly  inspected  the  line,  for,  if  It  had. 
It  wonld  bare  known  of  the  defects,  and  have 
directed  the  plalntUT  and  Gates  what  de- 
fects existed,  and  what  they  should  repair. 
This  case  Is  clearly  distinguishable  from  the 
cases  cited  and  relied  on  by  the  plaintiff.  In 
this:  That  In  those  cases  the  servant  Injured 
was  not  charged  with  the  duty  of  ascertain- 
ing and  repairing  the  defects  In  the  appli- 
ances, but  was  using  appliances  furnished 
him  by  the  master  for  use  in  the  ordinary 
course  of  his  employment,  while  in  this  case 
the  plaintiff  was  charged  with  the  dnty  and 
engaged  In  the  work  of  Inspecting  and  re- 
pairing the  master's  appliances.  The  plain- 
tiff therefore  assumed,  by  his  contract  of  em- 
ployment, all  the  risks  Incident  to  the  per- 
formances of  the  work  upon  which  he  was 
engaged.  The  accident  was  caused  by  one  of 
those  risks.  The  plaintiff  therefore  has  no 
daim  against  the  defendant 

In  addition,  the  plaintiff  was  a  skilled  line- 
man of  over  eight  years'  experience.  He 
knew  that  cross-arms  rot  in  from  six  months 
to  ten  years,  and  that  no  man  can  foretell 
how  long  any  particular  cross-arm  will  last. 
He  knew  all  the  tests—which  were  very  sim- 
ple—for ascertaining  wbettaer  a  cross-arm  was 
sound  and  safe  or  not  Yet  be  did  not  ap- 
ply a  single  test  to  this  cross-arm  before 
putting  bis  weight  ux)on  It  He  knew  It  was 
painted,  and  that  any  defect  In  it  conld  not 
be  discovered  by  the  eye,  but  could  only  be 
ascertained  by  one  of  the  usual  tests.  Yet 
he  did  nothing  to  find  out  its  condition  be- 
fore be  went  out  on  it  He  knew  tlutt  all 
linemen  wear  a  safety  belt  which  they  fur- 
nish tbemselves,  and  which  the  company  did 
not  famish;  and  yet  be  had  none,  and  nsed 
none.  He  knew  the  purpcse  of  a  safety  belt 
was  partly  to  prevent  a  fall  if  the  cross-arm 
broke,  and  yet  he  used  none.  He  seeks  to 
excnse  this  neglect  of  his  own  safety  by  say- 
ing he  conld  not  have  nsed  it  when  he  went 
OQt  on  the  cross-arm.  But  be  Is  manifestly 
mistaken  in  this  regard,  for  be  says  the  safe- 
ty belt  was  Ave  feet  long,  and  he  only  went 
out  two  feet  onto  the  cross-arm.  He  was 
pat  to  notice  of  the  condition  of  the  cross- 
arm  before  he  went  out  on  it  for  he  saw 
that  the  pin,  which  was  made  of  oak  or  ash, 
— «  bard  wood,— was  broken  and  rotten;  and 
hs  knew  that  If  tbe  pin  was  rotten  the  prob- 
abUlty  was  tbat  tbe  cross-arm,  which  was 


made  of  pine,  a  soft  wood,  was  also  rotten. 
Yet  he  took  absolutely  no  precautions  for  his 
own  safety.  His  luiowledge  and  means  of 
knowing  the  condition  of  the  cross-arm  was 
not  only  equal,  but  superior,  to  the  Imowledge 
and  means  of  knowledge  of  Its  condition  by 
the  master.  He  was  on  the  spot;  the  master 
was  in  town  In  the  office.  Upon  this  showing 
It  is  plain  tbat  the  risk  was  assumed  by  the 
plaintiff,  and  also  beyond  dispute  that  the 
plaintiff's  own  negligence  contributed  directly 
to  the  happening  of  the  injury,  and  that  he  Is 
not  entitled  to  a  judgment  against  the  defend- 
ant Ordinarily,  the  question  of  contributory 
negligence  is  one  for  the  Jury,  but  where  the 
plaintiff's  own  case  clearly  establishes  c<»i- 
tributory  negligence  there  Is  no  disputed  fact 
for  the  jury  to  pass  upon,  and  the  matter  Is 
one  of  law.  Hudson  t.  Railway  Co.,  101  Mo. 
13, 14  S.  W.  15;  IkUlburn  v.  Railroad  Co.,  86 
Mo.  1(H;  Schlereth  r.  Railway  Co.,  96  Mo. 
500,  10  S.  W.  60;  Stone  v.  Hunt  9i  Mo.  475, 
7  S.  W.  4S1;  Bueschlng  v.  Gaslight  Co.,  78 
Mo.  219.  38  Am.  Rep.  503;  Evans  &  Howard 
Fire  Brick  Co.  v.  St  Louis  &  S.  F.  By.  Co., 
21  Mo.  App,  648;  Warmlngton  ▼.  Railway 
Co.,  46  Mo.  App.  159. 

In  Haven  v.  Railroad  Co.,  165  Ha  216,  55 
S.  W.  1036,  It  was  held  that  this  court  will 
not  reverse  the  ruling  of  a  trial  court  In 
granting  one  new  trial  unless  no  verdict  in 
faTor  of  the  party  at  whose  Instance  the  new 
trial  was  granted  could  be  allowed  to  stand. 
Haven  v.  Railroad  Co.,  155  Mo.,  loc.  clt  229, 
55  S.  W.  1035.  This  case  falls  within  the  ex- 
ception to  the  rule  stated. 

For  those  reasons  the  Judgment  of  the  cir- 
cuit court  setting  aside  the  nonsuit  Is  re- 
versed, and  the  cause  remanded  to  that  court 
with  directions  to  overrule  the  motion  to  set 
aside  the  nonsuit    All  concur. 


CRAWFORD  T.  DIXON  et  al.« 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Dec.  17,  1901.) 

COURT     OP     APPEALS— INCREASED     JURISDIC- 
TION—EFFECT  ON  PENDING  CAUSES. 

Under  Act  March  20,  1901,  increasing  the 
JarlsdiotioD  of  the  courts  of  appeal  to  cases 
where  the  amount  inyolTed  does  not  exceed  $4,- 
500,  and  providing  that  all  cases  pending  in  the 
supreme  court  which  have  not  been  submitted, 
and  which  come  wittiin  such  increased  juris- 
diction, shall  be  certified  to  such  courts,  a  case 
pending  In  the  snprpme  court  which  mrolTee 
an  amount  not  espeeding  $4,500,  and  which  is 
not  submitted  until  the  October,  1901,  term, 
will  be  certified  to  the  proper  court  of  appeals, 
where  there  is  do  other  ground  on  which  the 
supreme  court  can  take  jurisdiction. 

Appeal  from  chrcult  court  Cedar  county; 
D.  P.  Stratton,  Judg«. 

Bill  by  Mollie  Crawford  against  Delpbla 
Dixon  and  otjiers.  Judgment  for  plaintiff, 
and    defendants    appealed   to   the   supreme 

■  Motton  to  set  aside  order  of  transter  dsnlw^ 
January  17,  1902. 
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court,  wMcli  certified  the  case  to  the  Kansas 
City  court  oC  appeals. 

J.  P.  Veerkamp,  J.  E.  Stephens,  and  Rechow 
&  Pufahl,  for  appellants.  W.  W.  Younger 
and  Cole  &  Burnett,  for  respondent. 

GANTT,  J.  This  Is  a  blU  In  equity  by 
plaintiff  to  set  aside  certain  allowances 
against  the  estate  of  Zlmri  Dixon,  and  to  per- 
petually enjoin  the  defendants,  and  each  of 
them,  from  selling  or  offering  to  sell,  or  tak- 
ing any  further  steps  to  sell,  the  lands  of 
which  said  Zlmrl  Dixon  died  seised  to  satisfy 
said  allowances.  The  bill  charges  the  said 
allowances  were  based  upon  false  and  fic- 
titious claims,  and  were  fraudulently  obtain- 
ed. Judgment  went  for  plaintiff  In  the  cir- 
cuit court,  and  defendants  appealed  to  this 
court.  The  bill  charges  a  conspiracy,  and 
that  the  allowances  aggregated  $3,795,  which 
constitute  the  amount  involved. 

When  this  appeal  was  taken  it  was  proper- 
ly returnable  to  this  court,  but  as  the  act  of 
March  20,  1901,  increasing  the  Jurisdiction  of 
the  courts  of  appeal  to  cases  where  the 
amount  in  dispute,  exdusive  of  costs,  shall 
not  exceed  $4,600,  provided  that  all  cases 
now  pending  in  the  supreme  court  which  had 
not  been  submitted,  and  which,  by  the  terms 
of  said  act,  came  within  the  Jurisdiction  of 
the  courts  of  appeal,  should  be  certified  and 
transferred  to  the  proper  court  of  appeals, 
and  whereas  this  case  was  not  submitted 
until  this  October  term,  1901,  of  this  court, 
and  the  amount  involved  does  not  exceed 
$4,500,  and  there  being  no  other  ground  upon 
which  this  court  can  assert  Jurisdiction  ovw 
this  appeal,  it  is  ordered  to  be  certified  and 
transferred  to  the  Kansas  City  court  of  ap- 
peals.   AU  concur. 


McNEA.R  T.  WILLIAMSON  et  al.i 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  17,  1901.) 

BJEJCTMENT  —  EQUITABLE  AND  LEQAt,  DE- 
FENSES —  TRIAL  —  ADMISSIONS  —  DEEDS  — 
DELIVERY— INFANTS  —  APPBAl,  —  CONFLICT- 
INO   EVIDBNCH>-PARTIKS. 

1.  In  ejectment  by  one  claiming  by  deed 
from  defendant,  defendant  alleged  as  an  equi- 
table defense  that,  being  indebted  to  a  certain 
bank  for  $3,000,  plaintiff,  her  son-in-law,  had 
fraudalently  represented  to  her  that  the  in- 
debtedness amounted  to  $5,000,  and  that  the 
bank  was  about  to  attach  the  land  and  force 
a  sale,  whereon  she  executed  the  alleged  deed 
to  plaintiff  and  her  son  for  an  inadequate  con- 
sideration. The  evidence  did  not  show  why 
she  should  have  relied  on  plaintiff's  statements, 
but  showed  she  was  in  as  good  position  to  know 
the  facts  as  was  plaintiff.  Held  that,  the  bur- 
den of  proof  being  on  her,  she  was  not  entitled, 
under  tne  evidence,  to  equitable  relief. 

2.  Defendant,  having  also  alleged  that  the 
deed  was  never  deliverM,  was  not  entitled  to 
equitable  relief  on  the  pleadings,  nondelivery 
constituting  a  defense  at  law. 

3.  The  equitable  defense  was  an  admission  of 
delivery  only  so  far  as  the  trial  of  the  equity 

>  Rehearing  denied  January  IS,  1M2. 


issnes  were  concerned,  and  when  defendant 
failed  to  make  out  the  eqnitable  defense  she 
was  entitled  to  have  the  other  issues  tried  at 
law. 

4.  The  delivery  of  a  deed  to  a  minor  is  not 
Ineffectual  by  reason  of  minority  alone. 

5.  Plaintiff  in  ejectment  claimed  under  a 
deed  from  the  defendant,  and  the  defense  was 
that  its  execution  was  obtained  by  fraud,  and 
also  that  it  was  never  delivered.  There  waa 
evidence  that,  defendant  being  Indebted  to  a 
bank  for  $3,000,  plaintiff,  her  son-in-law,  rep- 
resented to  her  that  the  debt  amounted  to  $o,- 
000,  and  that  the  bank  was  about  to  attach  the 
land  and  force  a  sale,  whereon  she  executed  a 
deed  to  him  and  to  her  minor  son  for  a  consid- 
eration of  $JX)0,  though  the  annual  rental  value 
was  over  $500.  The  deed  was  handed  to  her 
son,  who  took  it  to  defendant's  home,  and  put 
it  in  her  possession.  Nine  days  later  she  paid 
plaintiff  |wO,  which  she  claimed  was  in  part  a 
return  of  the  consideration,  but  which  he  claim- 
ed was  paid  to  him  as  a  gift.  There  was  a 
finding  for  plaintiff,  but  it  did  not  appear  from 
the  record  whether  it  was  based  on  failure  of 
the  equitable  defensie  of  fraud  or  on  the  ques- 
tion of  delivei-y.  Held  that,  though  the  court 
would  not  ordinarily  set  aside  a  finding  on 
such  conflicting  evidence,  though  it  considered 
the  finding   against   the   weight   of   evidence, 

?'et,  it  not  appearing  that  the  issue  of  delivery 
lad  been  clearly  presented,  the  finding  cdionld 
be  set  aside. 

C.  Where  plaintiff  in  ejectment  claimed  under 
a  deed  alleged  to  have  been  executed  to  him- 
self and  to  another,  under  which  be  claimed  an 
undivided  half  interest,  the  other  grantee,  hav- 
ing refused  to  become  a  party  plaintiff,  was 
not  a  necessary  party  defendant  under  Rev. 
St.  ISOO,  §  544,  providing  that  parties  united  in 
interest  with  the  plaintiff  and  refusing  to  join 
in  the  suit  may  be  made  defendants,  uncA 
plaintiff's  right  of  recovery  was  noi  dependent 
on  the  other  grantee. 

Appeal  from  circuit  court.  Chariton  county; 
W.  W.  Rucker,  Judge. 

Ejectment  by  Robert  H.  McNear  against 
Mary  E.  Williamson  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Reversed. 

This  Is  an  action  In  ejectment  for  land 
In  Boone  county.  The  real  parties  in  inter- 
est are  the  plaintiff,  McNear,  and  the  defend- 
ant Mary  B.  WlUlamson.  The  two  other  de- 
fendants are  the  husband  of  Mrs.  Williamson 
and  her  son,  Arthur  Jennings,  who,  at  the 
commencement  of  tills  suit,  was  a  minor, 
and  who,  the  petition  avers,  is  equally  In- 
terested with  the  plaintiff  in  the  subject  sued 
for,  but  refuses  to  become  plaintiff,  and  Is 
therefore  made  defendant,  nnder  section  19&4, 
Rev.  St  1889;  section  544,  Rer.  St.  IMW. 
Mrs.  Williamson  was  the  owner  of  a  life  es- 
tate In  the  land,  the  remainder  in  fee  vest- 
ing in  her  two  children,— a  daughter,  who  Is 
the  wife  of  the  plaintiff,  and  the  son  above 
mentioned.  The  case  turns  on  the  question 
as  to  the  validity  of  a  document  alleged  to 
be  a  deed  executed  by  Mrs.  Williamson  Fct)- 
ruary  14,  1898,  purporting  to  convey  her  life 
estate  to  her  son  and  the  plaintiff,  her  son-in- 
law.  In  her  answer  Mrs.  Williamson  says 
that  the  deed  was  never  deUvered,  and  for  an 
equitable  defense  she  says  that  the  plaintiff 
and  his  father  falsely  and  fraudulently  rep- 
resented to  her  that  she  was  Indebted  to  the 
Oenti-alla  Bank  In  the  sum  at  95,000,  when 
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in  fact  she  did  not  owe  tbat  bank  more  tban 
13,000,  and  that  the  bank  waa  going  to  Insti- 
tnte  a  anlt  by  attachment  against  her,  and 
that  by  that  means  they  Indnced  h^  to  be- 
lieve that.  In  order  to  save  her  property  from 
attachmoit  and  forced  sale,  she  ought  to  con- 
rey  It  to  the  plaintiff  and  her  son;  and  that, 
being  at  the  time  In  bad  health  and  nerrons, 
and  confiding  In  the  representations  so  made, 
she  yielded  to  the  suggestion  and  signed  and 
acknowledged  the  deed,  but  never  delivered 
tt;  that  she  afterwards  discovered  that  the 
representations  were  false,  and  she  made  a 
satisfactory  adjustment  of  her  afTalrs  with 
the  bank,  and  still  retains  the  deed  in  her 
poesesslon;  that  there  was  no  consideration 
for  tbe  deed,  the  son,  Arthur  Jennings, 
makes  no  claim  under  It  The  evidence  Is 
conflicting  on  some  points  presently  noted, 
but  the  following  facts  appear  witliont  dis- 
pute: In  December,  1887,  tbe  defendant  who 
is  now  Mrs.  Williamson  was  a  widow,  Mrs. 
Jennings,  and  owned  a  life  estate  In  the  land 
In  suit,  the  fee  In  remainder  being  owned 
by  her  daughter  and  son;  the  son,  Arthur 
Jennings,  being  then  a  minor,  and  a  student 
at  tbe  onlvoralty  at  Columbia.  On  December 
28,  1897,  tbe  plaintiff,  McNear,  married  the 
daughter  of  Mrs.  Jennings,  and  made  his 
home  In  her  house.  In  February,  1898,  Mrs. 
Jennings  was  indebted  to  the  Centralia  Bank 
In  a  considerable  sum,  the  exact  amount  erf 
whlcb  she  seemed  not  to  know,  but  appre- 
hended It  might  be  as  much  as  $5,000,  and 
also  apprehended  that  the  bank  would  press 
a  settlement,  which  would  be  disastrous  to 
her.  In  that  state  of  mind,  on  February  14, 
1896k  8be  signed  and  acknowledged  the  docu- 
ment  In  controversy,  which  purports  to  be  a 
quitclaim  deed  of  her  life  estate  to  her  son, 
Arthur,  and  her  son-in-law,  McNear,  for  the 
consideration  of  $900.  This  deed  (we  will 
call  It  a  deed  for  convenience)  was  drawn 
in  a  lawyer's  office  In  Centralia,  and  while 
It  was  being  written  tbe  platntlfF,  McNear, 
and  bis  father,  and  Arthur  Jennings  went 
to  the  bank,  and  executed  their  joint  note 
for  $900,  for  which  the  bank  gave  them  a 
note  for  $256,  which  it  held,  on  which  Mrs. 
Jennings  was  liable,  and  $M4  In  money. 
They  then  returned  to  the  lawyer's  office,  and 
gave  the  note  and  money  to  Mrs.  Jennings, 
and  she  signed  and  acknowledged  the  deed, 
and  handed  It  to  her  son.  Arthur,  who  took 
it  to  her  home,  and  put  it  In  her  bureau  draw- 
er, and  she  has  had  it  in  her  possession  ever 
since.  As  soon  as  the  transaction  just  men- 
tioned was  concluded,  Mrs.  Jennings  went 
from  the  lawyor's  office  to  the  Centralia 
Bank,  and  then  discovered  that  she  only 
owed  the  bank  about  $3,000,  and  she  then 
made  a  satisfactory  adjustment  of  the  In- 
debtedness with  the  cashier.  Nine  days  aft- 
erwards—February  23d— she  returned  to  the 
platntlflT  the  $644  that  had  been  given  to  her 
at  the  lawyer's  office,  and  he  at  once  took  It 
to  the  bank,  and  paid  it  on  the  $900  note 
above  mentioned,  and  Mrs.  Jennings  short- 
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ly  afterwards  paid  the  bank  the  balance 
of  that  note.  On  March  8,  1898,  Mrs.  Jen- 
nings married  her  present  husband,  William- 
son, and  shortly  after  that  event  the  plaintiff 
and  his  wife  moved  away  from  her  bouse. 
The  property  sued  for  consists  of  a  farm  in 
Boone  county,  and  a  house  in  Centralia.  Tbe 
rental  value  of  the  farm  Is  $500  a  year  and 
of  the  house  Is  $7  per  month.  The  points  on 
which  the  testimony  is  conflicting  relate 
chiefly  to  the  question  of  delivery  of  the  deed 
and  to  the  character  of  the  act  of  returning 
tbe  $614  to  the  plalnUff;  that  Is,  whether 
it  was  handed  to  him  to  pay  on  the  note  In 
bank,  or  was  a  mere  gift  to  him  of  so  much 
money.  The  testimony  on  the  part  of  the 
plalntifF  tended  to  show  that  when  she  hand- 
ed the  deed  to  her  son,  Arthur,  she  told 
blm  to  take  it  and  put  it  on  record.  Tbat 
on  the  part  of  the  defendant  tended  to  show, 
when  she  handed  the  deed  to  him,  she  told 
him  to  take  It  home  for  her,  as  she  had  no 
pocket  to  put  It  In,  and  was  going  to  the  dress- 
maker's to  try  on  a  dress  hetore  going  home. 
Arthur  himself  testified  that  be  was  unwilling 
to  have  the  deed  made  to  the  plaintiff  and 
hlmsdf ;  tliat  he  told  his  mother,  if  she  was 
going  to  make  a  deed,  it  should  be  made 
to  his  sister  and  himself.  As  to  the  return 
of  the  $644,  tbe  plaintUTs  testimony  was 
to  the  effect  that  Mrs.  Jennings  gave  It  to 
blm  as  a  present  without  any  direction  wliat 
to  do  with  it  Her  testimony  was  that  she 
told  him  to  take  it  to  the  bank,  and  pay  It 
on  the  note,  and  In  the  same  connection  told 
him  that  she  was  not  going  to  deliver  the 
deed  to  him.  There  was  also  some  conflict 
In  the  evidence  as  to  representations  alleged 
to  have  been  made  by  the  plaintiff  to  Mrs. 
Jennings  In  regard  to  the  amount  of  her  in- 
debtedness to  the  bank,  and  what  the  bank 
was  going  to  do  about  It;  but  in  tbe  view 
we  take  of  tbe  case.  It  will  not  be  necessary 
to  go  into  that  evidence.  There  was  a  find- 
ing and  judgment  for  the  plaintiff  for  tbe 
possession  of  an  undivided  half  of  tbe  land 
sued  for,  $100  damages,  and  $25  a  mouth 
rents  and  profits.    Defendants  appeal 

Fry  &  Clay  and  H.  S.  Booth,  for  appellants. 
C.  B.  Sebastian  and  J.  H.  Cupp,  for  respond- 
ent 

VALLIANT,  J.  (after  stating  the  facts). 
1.  We  are  not  favorably  Impressed  with  the 
equity  side  of  the  defendant's  case.  It  is  very 
clear  from  her  own  testimony- la  fact  from 
her  answer— that  her  purpose  In  making  tbe 
deed  In  question  was  to  put  the  property 
out  of  reach  of  her  creditor.  She  may  not, 
as  her  learned  counsel  say,  have  been  in 
pari  delicto  with  tbe  plaintiff,  but  she  is  not 
so  free  from  blame  as  to  make  her  an  object 
of  special  care  to  a  court  of  equity.  Courts 
of  equity  are  rather  disposed  to  leave  parties 
to  suffer  the  Inconvenience  tbat  their  own 
wrongdoing  has  occasioned;  and  although  it 
will  ■omettmea  grant  relief  where  the  par^ 
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ties,  though  both  In  the  wrong,  are  not  equal- 
ly 80,  aa  in  Poston  v.  Balcb,  69  Mo.  115, 
cited  by  the  learned  counsel,  yet  It  only  In- 
terferes in  such  a  case  to  prevent  a  greater 
wrong.  If  the  chancellor  decided  this  case 
on  the  allegations  in  the  answer  of  fraudu- 
lent representations,  we  think  his  finding  at 
to  the  fact  was  right.  The  burden  of  proof 
on  that  issue  was  on  the  defendant.  There 
was  no  such  preponderance  of  evidence  In 
her  favor  as  would  have  justlfled  the  chan- 
cellor In  setting  aside  the  deed  on  that 
ground.  There  Is  no  reason  shown  why  she 
should  have  relied  on  information  given  her 
by  the  plaintiff  as  to  the  amount  of  her  in- 
debtedness to  the  bank.  She  was  In  as  good 
position  to  know  that  fact  as  the  plaintiff. 
And  as  to  what  the  bank  was  likely  to  do 
about  It,  there  is  nothing  to  show  that  the 
plaintiff  pretended  to  have  any  special  in- 
formation on  the  subject.  But,  taking  the 
answer  for  true,  it  does  not  make  out  a  case 
for  equitable  relief,  because  it  shows  that  the 
defendant  has  an  adequate  defense  at  law; 
that  is,  that  the  deed  was  never  delivered. 
If  it  was  not  delivered,  it  was  no  deed,  and 
therefore  there  was  nothing  for  a  court  of 
equity  to  act  upon.  We  do  not  say  that 
there  might  not  be  circumstances  surround- 
ing an  undelivered  document  which  would 
call  for  the  aid  of  a  court  of  equity  to  as- 
sist the  defense  at  law,  but  this  is  not  such 
a  case.  We  therefore  conclude  that  neither 
on  the  pleadings  nor  proof  is  the  defendant 
entitled  to  equitable  relief.  It  does  not  very 
clearly  appear  from  the  record  upon  what 
theory  the  case  was  decided.  The  argument 
Is  made  for  respondent  that  appellants'  con- 
tention that  the  equitable  defense  converted 
the  entire  suit  Into  a  suit  in  equity  carried 
with  it  the  admission  that  the  deed  was  duly 
delivered.  That  would  have  been  the  result 
If  the  answer  had  made  out  a  case  for  equi- 
table relief.  But  if  this  case  went  off  on 
that  theory.  It  left  untried  the  main  issue  in 
the  law  suit  The  answer  expressly  denies 
the  delivery  of  the  deed,  and  therefore  If  the 
fact  of  delivery  was  assumed  or  treated  as 
admitted  and  the  Judgment  for  the  plaintiff 
was  rendered  solely  on  the  ground  that  the 
defendant's  evidence  failed  to  sustain  her 
equitable  defense.  It  was  error.  When  the 
court  trying  the  equity  branch  of  the  case 
reached  the  conclusion  (if  it  did  so)  that  the 
evidence  did  not  support  the  allegations  of 
the  defendant  as  to  fraud.  It  should  have  so 
anuoimced,  and  then  have  proceeded  to  try  the 
issues  at  law  (Miller  v.  Railroad  Co.  [Mo.] 
63  S.  W.  85);  or,  if  objection  had  been  made 
In  time,  the  court  would  have  ruled  that  the 
answer  fell  short  of  making  a  case  for  equi- 
table relief,  and  then  there  would  have  been 
left  only  the  Issues  at  law  to  be  tried. 

2.  The  crucial  question  in  this  case  is,  was 
the  deed  delivered?  and  that  is  purely  an 
issue  at  law.  There  was  testimony  tending 
to  show  a  delivery,  and,  if  that  questlMi  had 
been  clearly  presented  to  flte  trior  of  fact,  we 


would  not.  In  the  exercise  of  our  appellate 
jurisdiction,  feel  justified  in  setting  aside  the 
finding  solely  on  the  ground  that  we  thought 
the  weight  of  the  evidence  was  the  other 
way.  But  In  the  state  of  this  record  It  ap- 
pears to  us  as  not  unlikely  that  that  ques- 
tion got  lost  in  the  other  issues,  or,  at  all 
events,  that  it  was  not  tried  as  it  should 
have  been.  Ddlvery  of  a  deed  is  the  con- 
summation of  the  act,  the  completion  of  the 
contract,  and  In  order  to  Its  accompliahment 
there  must  be  a  meeting  of  the  minds  of  the 
parties  on  the  purpose.  "In  order  to  ascer- 
tain whether  there  has  been  a  delivery  of 
that  deed  or  not,  the  Intention  of  the  parties 
in  the  entire  transaction  must  be  considered 
in  connection  with  what  they  said  and  did." 
Miller  V.  Lullman,  81  Mo.  31L  The  act  must 
have  been  with  the  intent  on  the  part  of  the 
grantor  to  devest  himself  of  title,  and  it  must 
have  been  accepted  by  the  grantee  with  the 
intent  to  take  the  title  as  indicated  In  the 
deed.  These  two  acts  are  essential  to  the 
complete  delivery  of  the  deed.  Miller  v.  Lull- 
man,  supra.  Tyler  v.  Hall,  106  Mo.  313,  17 
8.  W.  319,  27  Am.  St.  Rep.  837;  Hall  v. 
Hall,  107  Mo.  101,  17  S.  W.  811;  Tobin  v. 
Baas,  85  Mo.  654,  55  Am.  Rep.  392;  Sneatheo 
v.  Sneathen,  104  Mo.  201,  16  S.  W.  497.  24 
Am.  St.  Rep.  826;  9  Am.  &  Dng.  Enc.  Law 
(2d  Ed.)  153,  161.  Although  Arthur  was  a 
minor,  yet,  If  the  deed  was  delivered  with 
the  Intention  of  all  the  parties  to  the  trans- 
action to  pass  the  title  as  indicated  in  the 
deed.  It  was  as  valid  a  delivery  as  if  it 
had  been  so  delivered  to  the  plaintiff.  It  la 
almost  indisputable  from  the  evidence  that 
the  moving  purpose  of  Mrs.  Jennings  was  to 
put  the  property  out  of  reach  of  the  bank. 
Independent  of  that  purpose,  there  would 
have  been  no  sale.  She  had  no  purpose,  as 
a  mere  matter  of  bargain  and  sale,  t<t  make 
that  disposition  of  the  property.  It  was 
brit^lng  her  in  an  annual  rental  of  $584; 
hence  there  was  no  business  motive  to  sell 
for  (000.  If  she  had  intended  to  devest  her- 
self of  the  title,  and  pass  It  to  her  son-in-law 
and  her  son,  if  she  had  Intended  to  make  a 
complete  delivery  of  the  deed,  why  did  she 
hand  It  to  the  boy,  instead  of  the  man?  And 
if  the  plaintiff  had  understood  it  to  have 
been  a  straight  purchase  on  his  part,  why 
did  he  not  interpose,  and  see  that  the  deed 
was  put  on  record?  He  knew  that  it  was 
so  managed  as  that  it  did  not  come  Into  his 
hands,  and  that  it  was  taken  to  the  borne 
of  Mrs.  Jennings,  not  recorded,  and  put  into 
her  bureau  drawer,  and  retained  in  her  pos- 
session. If,  as  tlie  plaintiff  says,  Mrs.  Jen- 
nings, when  she  handed  the  deed  to  Arthur 
Jennings,  told  him  to  put  it  on  record,  why 
did  he  suffer  Arthur  to  take  It  to  his  moth- 
er's house,  and  not  put  it  on  record?  Arthur's 
conduct  and  the  plaintiff's  conduct  were  not 
consistent  with  the  instructions  given  him  if 
those  instructions  were  as  the  plaintiff  says 
they  were.  On  the  other  hand,  If  Mrs.  Jen- 
nings' statement  la  true  that  she  handed  the 
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paper  to  Artbar,  ana  told  him  to  take  It  borne 
for  her,  as  ehe  had  no  pocket  In  which  to 
pot  it,  the  conduct  of  all  the  parties  was  en- 
tirely consistent  with  that  direction.  Again, 
to  accomplish  the  fact  of  delivery,  it  was  not 
■nffident  that  Mrs.  Jennings  shonld  have  de- 
livered It  with  the  Intention  of  passing  the 
title  to  the  grantees,  but  It  was  also  neces- 
sary tliat  Arthur  should  have  received  it  with 
that  intention.  The  testimony  on  that  point 
Is  meager,'  yet  as  far  as  it  goes  It  is  to  the 
effect  that  be  was  not  willing  to  accept  it 
In  that  way.  If  such  a  deed  was  to  be  made, 
he  wanted  it  made  to  his  sister  and  himself. 
He  was  a  minor,  end  it  Is  argued  for  respond- 
ent that,  the  deed  being  for  his  ben^t,  his 
acceptance  will  be  presumed.  Standiford  t. 
Standiford,  97  Mo.  231,  10  S.  W.  838,  3  I* 
R.  A.  290.  We  cannot,  as  a  matter  of  law, 
say  that  this  deed  was  unquestionably  for 
his  benefit  By  Its  terms  his  mother  con- 
veyB  to  tbe  plaintUf  an  undivided  half  of  the 
cblet  part  of  her  estate  for  an  apparently  in- 
adequate consideration,  while  he  is  a  minor, 
and  dependent  on  her.  But,  even  if  It  were 
unquestionably  for  his  ben^t,  the  presunyy- 
tion  of  acceptance  by  htm  is  only  prima  fade, 
■ad  the  evidence,  as  far  as  it  goes,  tends  to 
overcome  that  presiunption.  Within  a  few 
days  after  she  had  settled  with  the  bank, 
Mrs.  Jennings  returned  to  the  plaintiff  tbe 
very  f644  he  bad  given  her,  and  he  received 
it  knowing  then  that  she  still  had  possession 
at  tbe  deed,  and  that  It  had  not  been  record- 
ed. He  testified  that  he  understood  that  to 
have  been  a  present  from  his  mother-in-law 
to  blm,  but  her  testimony  was  that  she  gave 
it  to  blm  to  pay  on  that  $900  note,  and  in 
fact  be  did  so  apply  it,  and  she  paid  tbe  bal- 
ance of  tbe  note  In  a  short  while,  and  he 
knew  it.  Of  course,  the  repayment  of  the 
money  to  him  under  those  circumstances 
would  not  have  the  effect  to  annul  tbe  sale  or 
retransfer  the  title  to  Mrs.  Jennings  if  there 
had  been  a  sale  and  delivery  of  tbe  deed,  nor 
would  it  estop  the  plaintiff  to  assert  any  title 
be'  might  have  acquired,  but  It  Is  a  circum- 
stance to  be  taken  into  consideration  In  ar- 
riving at  tbe  Intention  of  tbe  parties  in  this 
transaction.  It  is  not  claimed  that  there  was 
any  delivery  of  the  premises  to  the  plaintiff 
on  tbe  execution  of  the  deed,  or  that  any  was 
demanded  then  or  immediately  thereafter. 
The  conduct  of  the  parties  in  that  respect, 
also,  was  Inconsistent  with  the  Idea  that 
there  bad  been  a  real  sale.  For  the  reasons 
above  given,  we  think  there  should  be  a  new 
trial  of  the  cause. 

&  Arthur  Jennings  was  not  a  necessary 
party  to  this  suit,  and  it  was  therefore  im- 
proper to  have  made  blm  a  defendant  Sec- 
tion S44,  Rev.  St  1899,  providing  that  parties 
united  in  Interest  with  the  plaintiff,  and  refus- 
ing to  Join  In  tbe  suit  may  be  made  defend- 
ants, does  not  apply  to  a  case  In  which  the  i 
idaintiir  may  sue  for  and  recover  his  Interest 
independent  of  another  party  who  has  a  like 
Interest.     If  tbe  plalntUT  Is  entitled  t»  aa 


undivided  half  of  tiUs  land,  he  Is  not  de- 
pendent ou  Arthur  Jennings  for  his  right  to 
sue  and  recover  It 

The  Judgment  is  reversed,  and  the  cause 
remanded  to  the  circuit  court  of  Chariton 
county  to  be  retried  according  to  the  law  as 
herein  expressed.    All  concur. 


HEMAN  V.  SCHULTE  et  al.i 

(Supreme  Oourt  of  Mlssonri,  Diviedon  No.   1. 

Dec.  17,  1901.) 

TAXA.TION-TAX  BILL-SPBCIAL  ASSESSMENT— 
SBWBR  DISTRICTS  —  MUNICIPAL  CORPORA- 
TIONS—CONCLUSIVENESS  OP  ACTS— PLEAD- 
ING—LEGAL  CONCLUSION— CONSTITUTIONAL 
LAW— BMINKNT  DOMAIN. 

1.  In  an  action  on  a  special  tax  bill  issned  for 
the  construction  of  a  sewer,  it  is  no  defense 
that  defeudant's  lot  could  not  be  benefited  by 
the  sewer,  as  the  action  of  the  common  coun- 
cil is  conclnsive  in  a  collateral  attack. 

2.  The  acts  of  a  municipal  body  under  a  pow- 
er vested  in  it  are  conclusive  on  the  courts,  un- 
less they  are  so  unreasonable,  oppressive,  and 
•nbversive  of  the  rights  of  the  citizen.  In  the 
general  purpose  declared,  as  to  clearly  indicate 
an  attempted  abuse,  rather  than  a  legitimate 
use,  of  the  power. 

3.  An  allegation  in  defense  of  an  action  on  a 
tax  bUl  that  the  tax  levied  against  tlie  proper- 
ty of  defendant  is  an  attemjpt  to  take  private 
property  for  an  alleged  public  use,  in  violation 
of  Const  Mo.  art.  2,  {  20,  and  to  deprive  de- 
fendant of  his  property  without  due  process 
of  law,  iu  violation  of  Const.  Mo.  art  2.  I  30, 
and  of  Const.  U.  S.  Amend.  14,  is  a  mere  state- 
ment of  a  legal  condusion,  and  not  one  of  facts 
on  which  the  court  is  asked  to  apply  its  con- 
dnaion  of  law. 

4.  Const  art.  2,  |  20,  providing  that  no  pri- 
vate property  shall  be  taken  for  private  use, 
With  or  without  compensation,  unless  by  the 
consent  of  the  owner,  except  for  private  ways 
of  necessity,  and  except  for  drains  and  ditches 
across  the  lands  of  others  for  agricultural  and 
sanitary  purposes,  in  such  manner  as  may  be 
prescribed  by  law,  refers  to  and  is  intended  to 
regulate  the  right  of  eminent  domain,  and  It 
has  no  application  to  special  assessments  tor 
local  improvements. 

Appeal  from  St  Louis  circuit  court;  P. 
R.  FUtcraft  Judge. 

Action  by  August  Heman  against  Fred- 
erlcka  D.  Schulte  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. 

W.  B.  &  Ford  W.  Thompson,  for  appel- 
lants.   Hickman  P.  Rodgers,  for  respondent 

ROBINSON,  J.  This  Is  an  action  by  plain- 
tiff, as  original  contractor,  brought  to  en- 
force the  payment  of  special  taxes  assessed 
against  defendants'  property  for  benefits 
arising  from  the  construction  of  a  sewer  In 
what  is  known  as  "Warren  Avenue  Sewer 
District  No.  6,"  constructed  In  pursuance 
of  Ordinances  Nos.  17,811  and  17,812  of  the 
cUj  at  St  Louis.  The  special  tax  bill  was 
issued  by  the  president  and  board  of  public 
Improvements  on  the  5tb  of  November,  180S, 
to  the  plaintiff,  under  bis  contract  with  the 
city  authorities,  and  is  assessed  against  part 
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of  a  lot  owned  by  defendants,  having  a  front 
of  120  feet  on  tlie  nortb  line  of  St.  Louis 
ayenue,  extending  southwardiy  160  feet, 
bounded  as  follows:  On  tbe  north  by  St 
Louis  avenue,  on  the  east  by  Lambdin  ave- 
nue, on  the  south  by  property  owned  by 
one  Max  Judd,  and  on  the  west  by  the  prop- 
erty of  one  Cutter.  The  original  lot  of 
which  defendants  own  a  part  has  been  so  di- 
vided that  they  own  the  north  160  feet,  and 
Max  Judd  tbe  south  part  thereof,  extending 
to  the  alley  through  which  the  sewer  in  ques- 
tion has  been  constructed.  To  plaintiff's  pe- 
tition defendants  filed  the  following  answer: 
"Now  come  defendants  In  the  above-entitled 
cause,  and,  for  amended  answer  to  plain- 
tiffs petition,  state  that  they  deny  each  and 
every  allegation  of  said  petition.  Where- 
fore defendants,  baving  fully  answered,  pray 
to  be  dismissed  hence  with  their  costs.  And 
for  further  answer  and  defense  to  plain- 
tiff's petition,  defendants  state  that  they  are 
the  owners  of  part  of  lot  No.  1  of  city  blocli 
No.  3690,  having  an  aggregate  front  of  one 
hundred  and  twenty  feet  on  St.  Louis  ave- 
nue, by  a  depth  of  one  hundred  and  sixty 
feet  to  private  property  of  one  Max  Judd. 
They  deny  that  the  city  of  St  Louis  by  its 
charter  was  empowered  to  pass  Ordinances 
Nos.  17,811,  17,812,  referred  to  in  plaintiff's 
petition,  and  say  that  said  ordinances,  so 
far  as  they  establish  Warren  avenue  sewer 
district.  No.  6,  including  the  property  of  de- 
fendants herein,  are  illegal  and  void,  in 
this,  to  wit:  that  the  said  city  of  St  Louis 
had  no  authority  under  its  charter  to  pass 
or  approve  of  an  ordinance  including  the 
property  of  defendants  herein  In  a  sewer 
district  imless  the  sewer  to  be  constructed 
In  the  said  district  was  along  public  streets, 
alleys,  or  places,  or  was  along,  upon,  or  ad- 
jacent to  property  of  the  city  of  St  Louis 
condemned  for  the  use  of  public  streets, 
alleys,  or  public  places,  or  for  the  uses  of 
said  sewer;  and  defendants  aver  that  the 
said  sewer  district  described  in  the  said  or- 
dinances and  so  established  did  not  abut 
or  adjoin  the  property  of  the  defendants 
herein;  and  defendants  say  that  tbe  said 
sewer  district  so  established  was  along  prop- 
erty owned  by  one  Max  Judd,  which  abut- 
ted and  adjoined  the  property  of  the  defend- 
ants herein,  so  that  the  defendants  herein 
could  not  connect  with  or  have  the  use  of 
said  sewer,  or  any  portion  or  part  of  said 
sewer  district  so  established  by  the  said  or- 
dinances. Therefore  defendants  say  that 
the  said  ordinances  are  void,  and  the  tax 
levied  and  assessed  imder  the  said  ordinan- 
ces against  the  property  of  the  defendants 
herein  is  an  attempt  to  talze  the  private 
property  of  defendants  herein  for  an  alleged 
public  use,  in  violation  of  section  20  of  arti- 
cle 2  of  the  constitution  of  this  state,  and 
to  deprive  the  defendants  herein  of  their 
property  without  due  process  of  law,  in  vio- 
lation of  section  30  of  article  2  of  the  con- 
stitution of  the  state  of  Missouri,  and  of 


article  14  of  the  amendment  of  the  consti- 
tution of  the  United  States.  And  defend- 
ants further  aver  that  the  tax  blU  issued 
under  and  in  pursuance  of  the  said  ordinan- 
ces is  void  and  of  no  effect  because  the  said 
sewer  so  constructed  under  tbe  said  tax  bill 
and  contract  and  by  virtue  of  said  ordinan- 
ces, did  not  adjoin,  abut,  or  connect  with 
the  property  of  defendants  herein,  nor  could 
the  defendants  herein  connect  with  or  en- 
Joy  the  said  sewer,  or  any  of  the  rights  or 
privileges  therein,  in  any  manner  whatso- 
ever; and  the  ordinances  creating  the  said 
district  so  far  as  the  same  permitted  any 
tax  to  be  levied  against  these  defendants  or 
their  property  for  the  construction  of  said 
sewer,  Is  In  violation  of  the  said  sections  20 
and  30  of  article  2  of  the  constitution  of  the 
state  of  Missouri,  and  of  article  14  of  the 
amendments  of  the  constitution  of  the  Unit- 
ed States."  Thereupon  plaintiff  moved  tbe 
court  to  strike  out  all  that  part  of  defend- 
ants' answer  beginning  with  and  following 
the  words:  "They  deny  that  the  city  of  St 
Louis  by  its  charter  was  empowered  to  pass 
ordinances,"  etc.  Defendants'  answer  be- 
ing stricken  out  by  the  court  they  declined 
to  plead  further,  but  renewed  their  objec- 
tion at  the  trial  to  any  testimony  being  of- 
fered, and  afterwards,  in  their  motion  for  a 
new  trial,  made  the  point  that  tbe  action  of 
the  court  in  striking  out  this  answer  was  er- 
roneous. Judgment  was  rendered  In  favor 
of  plaintiff,  and  defendants  appeaL  So  that 
the  only  question  present  for  determination 
on  this  appeal  by  the  defendants  now  is 
whether  theU:  answer,  to  the  effect  that 
though  their  property  lies  within  the  sewer 
district  described,  but  nut  so  as  to  be  direct- 
ly connected  with  the  sewer,  by  reason  of 
the  Intervening  strip  of  private  property, 
owned  by  another,  cutting  off  entirely  de- 
fendants' connection  with  the  alley  through 
which  the  sewer  is  constructed,  constitutes 
a  valid  defense  to  plaintUTs  cause  of  action, 
founded  upon  the  special  tax  bill  charging 
that  property  with  its  proportionate  part'  of 
the  cost  of  constructing  the  sewer  In  that 
disU-ict 

While  parts  of  the  answer  stricken  out  are 
somewhat  loosely  drawn,  and  charge  that 
the  city  has  no  power  to  do  many  things 
therein  enumerated,  it  does  not  charge  that 
those  things  were  done  or  attempted  to  be 
done  by  the  city,  except  that  It  erroneously 
assessed  this  property,  situated  so  as  to  re- 
ceive no  benetlt  from  the  sewer  as  con- 
structed. It  does  not  allege  that  the  sewer 
is  laid  out  on  or  under  private  property  or 
through  a  private  alley,  or  that  defendant's 
property  is  without  the  sewer  district  for 
which  tbe  assessment  was  made,  or  that  on 
account  of  topographical  conditions.  It  woald 
be  impossible  or  impracticable  to  use  the 
sewer.  Nor  is  it  alleged  in  the  answer,  nor 
is  it  contended  for  now  by  defendants  on 
this  appeal,  that  the  city  was  wanting  in 
authority  to  Impose  a  special  tax  upon  prl- 
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vate  property  for  -Qie  construction  of  the 
eewer,  and  to  determine  who  of  these  spe- 
cially benefited  shall  bear  the  expense  there- 
of, and  In  what  proportion,  or  that  the  tax 
assessed  was  apportioned  according  to  an 
unjust  rule,  but  only  that  said  Ordinances 
Kos.  17,811  and  17.812,  referred  to  In  plain- 
tiff's petition.  In  so  far  as  tbey  established 
Warren  avenue  sewer  district  No.  6,  Includ- 
ing their  property,  situated  as  It  Is  and  was, 
with  an  Intervening  strip  of  private  property 
between  it  and  the  alley  along  which  the 
sewer  was  constructed,  are  Illegal  and  void. 
Itedaced  to  Its  last  analysis,  appellants'  prop- 
osition and  contention  are  simply  this:  That 
as  their  property  is  not  specially  benefited 
by  the  construction  of  the  district  sewer  in 
question,  on  account  of  their  Inability  to  con- 
nect wltb  It  except  through  intervening  pri- 
vate property,  and  over  which  they  have  no 
rights  or  control,  it  is  not  subject  to  the  spe- 
cial assessment  levied  to  pay  for  the  con- 
struction of  same;  or,  to  use  the  language 
of  appellants'  argument,  "assessments  for  lo- 
cal Improvements  can  be  levied  only  for 
special  benefits  conferred."  Stated  in  the 
abstract,  this  may  be  the  assertion  of  a  cor- 
rect proposition,  but,  when  considered  In  the 
concrete,  many  difficulties  must  arise  to  ren- 
d«'  it  of  little  or  no  practical  avail.  While 
all  taxation— general  as  well  as  special,  for 
that  matter— Is  presumed  to  be  for  the  bene- 
fit, directly  or  Indirectly,  of  the  taxpayer  or 
bis  property  to  be  affected,  and  is  predicat- 
ed upon  the  sole  Idea  of  benefits  conferred 
for  the  tax  exacted  or  the  assessment  impos- 
ed, we  all  must  know  that  Individual  hard- 
ships will  be  entailed  in  the  working  out  of 
this,  as  any  universal  system  of  governmen- 
tal policy,  that  no  amount  of  legislative  wis- 
dom or  forethought  can  prevent,  or  Judicial 
action  defend  against;  yet  because  of  that 
fact  the  system  is  not  to  be  repudiated  or 
condemned,  or  the  result  of  its  operation  ar- 
rested or  annulled,  by  Judicial  decree. 

The  only  case  cited  from  this  state  by  ap- 
pellants as  supporting  their  contention  "that 
only  those  who  can  actually  use  a  district 
cewer  established  can  be  assessed  for  its  con- 
struction" is  Johnson  v.  Dusr,  116  Mo.  3i)6, 
21  S.  W.  800;  and  of  that  case  it  Is  only 
claimed  It  does  so  Inferentlally.  That  case 
was  a  bill  in  equity  by  several  property  own- 
ers of  a  sewer  district  established  In  Kansas 
City,  on  behalf  of  themselves  and  all  others 
of  the  district  who  may  be  Interested,  against 
the  contractor  who  constructed  tlie  sewer, 
and  a  trust  company  of  Kansas  City,  who 
was  holding  the  tax  bill  issued  to  the  con- 
tractor, as  collateral  security,  1o  have  de- 
clared void  the  ordinances  establishing  the 
sewer  district,  and  the  tax  bills  In  virtue 
thereof,  and  that  the  cloud  upon  the  real  es- 
tate of  plaintiffs  created  thereby  may  be  re- 
moved. One  among  the  several  reasons  al- 
leged In  the  petition  ot  plaintiffs  In  the  case 
why  the  tax  bill  was  void  was  "that  the 
topography  of  the  district  Is  sucb  that  a  large 


portion  of  the  land  and  lots  tiiereon  cannot 
be  drained  by  said  sewer,  and  the  owners  of 
such  property  cannot  make  use  of,  or  have 
any  benefit  from,  said  sewer  and  its  laterals." 
The  writer  of  the  opinion  disposed  of  that 
contention  In  these  few  words: 

"It  Is  insisted  that  the  topography  of  the 
district  Is  such  that  a  portion  of  the  land  and 
the  lots  therein  cannot  be  drained  by  the 
sewer,  and  the  owners  of  such  property  can- 
not make  use  of  it  A  sufficient  answer  to 
this  complaint  is  that  these  plaintiffs  do  not 
charge  that  their  property  cannot  be  drained 
by  the  sewer,  and  tbey  have  no  concern  with 
the  property  of  others." 

From  the  simple  statement,  "A  sufficient 
answer  to  this  complaint  is  that  tbese  plain- 
tiffs do  not  charge  that  their  property  cannot 
be  drained  by  the  sewer,  and  tbey  have  no 
concern  with  the  property  of  others,"  made 
by  way  of  an  easy  disposition  of  an  errone- 
ous assertion  of  the  plaintiffs  in  the  case,  the 
appellants  here  would  have  the  court  in  that 
case  declaring  as  a  rule  of  law  (by  implica- 
tion. It  Is  true,  they  say)  that  if  a  plaintiff 
alleges  and  shows.  In  an  action  to  defeat  • 
tax  bill,  that  his  property  could  not  be  drala- 
ed  by  the  sewer  as  constructed,  or  that  the 
sewer  was  of  no  use  to  him,  the  court  would 
hold  the  tax  bill  issued  In  payment  of  same 
void;  and  upon  that  so-called  declaration  by 
Implication  counsel  have  made  a  m^st  pleas- 
ing argument  upon  the  question  of  the  re- 
quirements of  local  assessments,  and  of  the 
underlying  and  foundation  principles  upon 
which  they  rest  snd  upon  which  their  au- 
thority Is  predicated,— "corresponding  bene- 
fits for  burdens  imposed."  It  would  seem 
that  the  closing  sentence  In  the  very  para- 
graph of  the  opinion  cited  by  appellants 
states  an  all-sufficient  reason  why  the  Judg- 
ment In  this  case  must  be  affirmed,  and  why 
their  answer  filed  is  unavailing  agninst  the 
tax  bill  in  suit  regardless  of  the  Inference 
drawn  from  the  preceding  part  thereof  by 
them,  to  the  effect  that  the  city  had  no  ri^ht 
to  levy  an  assessment  against  property  so 
situated  in  the  sewer  district  that  it  cannot 
use  the  sewer.  That  paragraph  closes  as  fol- 
lows: "Besides,  the  matter  of  establishing 
sewer  districts  is  Intrusted  by  the  legisla- 
ture to  the  common  council,  and  its  action 
Is  conclusive  In  a  collateral  attack."  Thus 
it  must  be  seen  that  (f  we  agree  that  appel- 
lants' property,  because  of  Its  situation, 
should  not  have  been  Included  in  the  sewer 
district  in  question,  or  assessed  to  pay  for 
the  sewer,  on  account  of  their  inability  to 
connect  with  the  sewer  as  constructed,  and 
that  the  city  authorities  might  for  that  rea- 
son have  exempted  it  from  the  assessment 
levied  to  pay  for  said  Improvements,  these 
facts. would  be  unavailing  to  appellants  In 
this  character  of  an  action,  under  the  rule 
above  announced,— that  where  "the  matter 
of  establishing  sewer  districts  is  intrusted  by 
the  legislature  to  the  common  council  its 
actiim  is  conclusive  in  a  collateral  attack." 
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Not  only  Is  It  the  rule  In  this  state,  as  as- 
serted above,  "that,  when  the  matter  of  es- 
tablishing sewer  districts  Is  Intrusted  by  the 
legislature  to  the  common  council.  Its  ac- 
tion bi  the  iiremises  is  conclusive  in  a  col- 
lateral attack,"  but  the  rule  generally  stated 
Is  that,  where  a  municipal  body  vested  with 
the  exercise  of  a  pawer  acts,  Us  acts  under 
that  power,  in  the  absence  of  fraud,  are  con- 
clusive upon  the  courts,  whether  the  attack 
made  thereon  is  collateral  or  direct,  and  the 
fraud  that  will  authoriue  the  court's  Interfer- 
ence In  the  matter  of  municipal  action  is 
not  that  the  power  exercised  or  the  ordinance 
passed  has  resulted  in  an  individual  hardship 
in  Its  execution,  or  that  in  the  working  out 
of  the  general  scheme  designed  by  an  ordi- 
nance an  Individual  burden  is  imposed,  with- 
out a  corresponding  benefit  conferred  (a  nec- 
essary Incident  to  any  sjrstem  of  genial  tax- 
ation or  special  assessment  yet  devised  for 
governmental  maintenance  and  support),  but 
only  In  those  cases  when  the  acts  of  the  mu- 
nicipal body  are  so  unreasonable,  oppressive, 
and  subversive  of  the  rights  of  the  citizen  In 
the  general  purpose  declared  as  to  clearly 
Indicate  and  leave  but  one  inference,— that  of 
an  attempted  abuse,  rather  than  the  legltt 
mate  use,  of  a  power  enjoyed;  and  of  this 
qualified  and  limited  assei-tion  of  right  in 
the  courts  to  interfere  with  municipal  legisla- 
tion mnch  doubt  is  felt. 

If,  however,  the  conrfs  right  to  Interfere 
and  grant  relief,  npon  a  proper  showing  of 
facts,  against  the  arbitrary  exercise  of  a  dis- 
cretionary power  by  the  legislative  body  of 
a  municipality,  be  conceded,  as  an  unques- 
tioned proposition,  that  would  be  of  no  credit 
to  these  defendants  In  the  present  action 
upon  the  tax  bills  In  snlt,  for  two  reasons: 
First,  because  it  Is  not  charged  in  defend- 
ants' answer  that  the  city  authorities,  in  the 
exercise  of  their  power  of  designating  the 
boundaries  of  the  sewer  district  in  questioa. 
Including  tlie  property  of  defendants  there- 
in, acted  arbitrarily,  corruptly,  or  in  a  man- 
ner to  Indicate  an  attempted  abuse  of  power 
on  their  part;  and,  in  the  second  place.  Its 
action  could  not  be  questioned  In  a  colla- 
teral attack,  had  the  charge  of  fraud  and 
arbitrary  action  been  made  against  the  city 
authorities  in  the  matter  of  Including  this 
property  in  the  sewer  district  In  question, 
and  in  the  Issuance  ol^  the  tax  bill  In  suit  to 
pay  for  the  sewer  as  constructed.  However 
considered,  defendants  were  not  aggrieved 
by  the  action  of  the  trial  court  la  striking 
out  the  answer  filed. 

To  that  part  of  defendants'  answer  strick- 
en out  wherein  it  is  alleged  that  "the  tax 
levied  and  assessed  under  the  said  ordinan- 
ces against  the  property  of  the  defendants 
herein  is  an  attempt  to  take  the  private 
property  of  defendants  for  an  alleged  public 
use,  in  violation  of  section  20  of  article  2  of 
the  constitution  of  this  state,  and  to  deprive 
the  defendants  of  their  property  without  due 
process  of  law,  in  violation  of  section  80  of 


article  2  of  the  constitution  of  tbe  state  of 
Missouri,  and  of  article  14  of  the  amend- 
ments of  the  constitution  of  the  United 
States,"  all  that  need  be  said  at  this  time  Is 
that  It  Is  the  mere  statement  of  a  legal  con- 
clusion by  the  pleader,  and  not  one  of  facts 
npon  which  the  court  is  asked  to  apply  its 
conclusion  of  the  law.  But  Independent  of 
that  consideration,  it  is  difficult  to  see  bow 
the  provisions  of  section  20  of  article  2  of 
the  constitution  of  this  state,  which  provides 
"that  no  private  property  can  be  taken  for 
private  use,  with  or  without  compensation, 
unless  by  the  consent  of  the  owner,  except 
for  private  ways  of  necessity,  and  except  for 
drains  and  ditches  across  tbe  lands  of  otiien 
for  agricultural  and  sanitary  purposes,  in 
such  manner  as  may  be  prescribed  by  law; 
and  that  wherever  an  attempt  is  made  to 
take  private  property  for  a  use  alleged  to  be 
public  the  question  whether  the  contemplated 
use  be  really  pnbllc  shall  be  a  judicial  ques- 
tion, and  as  such  judicially  determined  with- 
out regard  to  any  legislative  assertion  that 
the  use  is  public,"— could  in  any  way  bare 
been  violated  In  the  levy  and  assessment  of 
the  taxes  in  question,  or  of  what  application 
it  could  have  to  the  proceedings.  That  pro- 
vision of  the  constitution  clearly  refers  to 
and  Is  Intended  to  regulate  the  right  of  emi- 
nent domain,  whereas  special  assessments 
for  local  Improvements,  such  as  we  are  now 
called  upon  to  consider,  are  referable  to  and 
snstained  under  the  taxing  power,  solely. 
Wherein  defendants  have  been  denied  due 
process  of  law,  or  wherein  they  have  failed 
to  receive  the  prescribed  notice  of  the  assess- 
ment In  question,  defendants'  brief  is  as 
wanting  of  a  definite  suggestion  as  their  an- 
swer is  of  a  definite  allegation.  So  we  will 
presume  that  they  have  abandoned  all  claim 
of  wrong  on  that  account 

From  what  has  here  been  said  It  follows 
that  the  trial  court  committed  no  error  in 
striking  out  that  part  of  defendants'  answer 
above  set  out,  and  in  rendering  judgment  for 
plaintlfT  upon  the  tax  bill,  and  its  judgment 
Is  therefore  affirmed.    All  concur. 


SMITH  V.  BAER.1 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  17,  1901.) 

REFBREnea— FINDING— REVIEW— PILl,  OF  BX- 
CEPTIONS  —  APPEAL  —  ABSTRACT  —  TRIAL  — 
SEPARATION    OP    ISSUES— DISCRETION. 

1.  Where  an  order  of  reference  was  entered 
on  November  9,  1805,  during  the  October  term, 
and  no  bill  of  exceptions  was  filed  daring  that 
term,  nor  until  the  April  term,  1898,  the  redtal 
of  facts  in  such  bill  was  unavailing  to  save  ex- 
ceptions to  the  order  of  reference.  The  appei- 
iant  should  have  filed  a  bill  at  the  October  term, 
and  embodied  that  bill  In  his  final  bill  of  ex- 
ceptions. 

2.  The  motion  for  a  trial  by  jury  on  certain 
counts  of  the  petition,  being  no  part  of  the  rec- 
ord, was  not  made  a  part  by  a  bill  of  excep- 

*  Motion  to  transfer  to  court  In  banc  denied  Jao- 
nary  U,  lUt. 
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tiona  filed  at  the  next  term  aftar  the  motion 
was  overruled,  and  such  action  will  not  be  con- 
sidered on  appeal. 

3.  A  motion  for  trial  by  jury  on  certain  connta 
of  the  petition  and  cei-tain  counterclaims  came 
too  late  after  the  case  bad  been  referred. 

4.  Under  Rot.  St.  1809,  {  694,  girins  the 
court  power  to  try  separately  some  of  the 
counts  of  a  petition,  the  matter  ia  one  of  discre- 
tion, the  exercise  of  which  will  not  be  Wllew4 
csce^  for  abuae. 

5.  The  conclusion  of  a  reference  is  not  to  be 
considered  In  reviewing  the  court's  action  in 
deciding  on  the  necessity  for  reference. 

6.  Where  an  appellant  desires  the  ■oprem* 
court  to  decide  whether  there  was  any  substan- 
tial eTidence  to  support  a  finding  by  a  referee, 
his  abstract  of  the  eridence  must  be  sufficient 
to  enable  the  court  to  decide  the  contention, 
and  he  cannot  compel  the  appellee  to  present 
the  evidence. 

7.  The  first  count  of  a  petition  was  on  a  note 
for  Sl,200.  The  second  was  for  the  recovery 
of  one-half  the  losses  incurred  by  the  parties 
in  joist  mining  speculations.  Defendant  plead- 
ed as  a  counterclaim  that  he  executed  two  notes 
for  $1,000  each,  the  proceeds  of  which  went 
into  the  mining  speculations;  that  he  after- 
wards executed  a  note  for  $6,000,  to  be  osed  to 
pay  oS  the  two  $1,000  notes;  that  plaintiff 
sold  the  $5,000  note,  but  applied  only  $500  to 
the  two  notes,  and  that  defendant  was  com- 
piled to  pay  the  balance  on  them.  Held,  that 
the  supreme  court  would  not  consider  the  evi- 
dence on  a  contention  that  there  was  no  support 
for  a  finding  by  the  referee  that  there  were  no 
directions  by  the  defendant  to  the  plaintiff  to 
apply  any  of  the  proceeds  of  the  $5,000  to  pay- 
ment of  the  "$1,200  note,"  or  on  an  open  ac- 
count, as  there  was  no  such  issue  raised  by 
the  pleadings. 

8.  The  practice  of  reviewing  the  findings  on 
eonflictinK  evidence  in  equity  cases  will  not  he 
extended  to  cases  tried  by  referees,  though  the 
reference  was  compulsorj-. 

9.  Under  the  constitution  the  supreme  court 
has  tbe  right  to  review  the  facts  as  well  as  the 
law  in  any  case,  however  it  may  have  been 
tried. 

Robinson,  J.,  dissenting  in  part. 

Appeal  from  circuit  coart,  Jackson  county; 
Edw.  P.  Gates,  Judge. 

Action  bj  W.  W.  Smith  against  George  J. 
Baer.  From  a  Judgment  for  plaintiff,  d»> 
(endant  appeals.    Affirmed. 

For  a  clearer  nnderstandlng  of  this  case, 
the  lasnes  and  findings  of  the  referee  and  the 
material  proceedings  in  the  case  will  be 
stated  in  their  relation  to  each  other. 

Tbe  first  count  of  tbe  petition  Is  based  on 
a  note  for  $1,200,  «cecnted  by  tbe  defendant 
to  tbe  plaintiff  on  September  28,  1889,  with 
10  per  cent  interest.  The  answer  admits 
tbe  execution  of  the  note  and  pleads  pay- 
ment. Tbe  referee  found  that  It  was  not 
paid,  and  recommended  a  judgment  for  the 
plaintiff  tbMeon.  Tbe  second  count  of  the 
petition  seeks  to  recover  $5,710,  being  one- 
half  of  tbe  losses  Incurred  and  paid  by  the 
plaintiff  in  a  mining  speculation  in  Arizona, 
in  wbieb  tbe  parties,  with  one  Boas,  were 
Interested.  Tbe  answer  admits  the  mining 
specnlatlon,  but  denies  that  tbe  defendant 
owes  tbe  plaintiff  anything  on  account  there- 
of, and,  on  tbe  contrary,  aays  the  plaintiff  ex- 
pended money  for  tbe  incorporated  company 
that  owned  tbe  mines,  and  not  for  the  de- 
fendant personally;  and  avers  that  the  de> 


fendant  pnt  In  $2,772.34  for  tbe  company, 
and  charges  that  the  plaintiff  sold  $7,500 
worth  (tf  ore  belonging  to  the  company,  and 
never  accoimted  for  it;  and  therefore  says, 
if  be  is  liable  to  the  plaintiff  for  any  part 
oC  tbe  losses  paid  by  him,  he  (defendant)  Is 
entitled  to  credit  for  one-half  of  the  $7,500 
and  for  the  $2,772.24.  The  plaintiff  claimed 
that  he  and  the  defendant  verbally  agreed  to 
share  the  losses  equally,  because  Boas  was 
unable  to  pay  anything,  and  that  this  agree- 
ment was  reduced  to  writing  and  signed  by 
the  parties  on  November  8,  1890.  Tbe  de- 
fendant claimed  that  he  only  agreed  to  be  lia- 
ble for  one-third  of  the  losses  (the  plaintiff 
and  Boas  to  stand  the  other  two-thirds)  prior 
to  tbe  execntlou  of  the  written  agreement  of 
November  8,  1800,  and  that  agreement  was 
intended  to  operate  only  prospectively.  Tbe 
referee  found  in  favor  of  the  defendant  ea 
this  count  and  both  parties  acquiesced  in  tbe 
finding;  so  that  it  ia  not  before  this  court  on 
Its  merits,  but  only  as  it  beata  upon  the  aues- 
tl(m  hereinafter  to  be  discussed  as  to  tbe 
promrlety  ot  the  reference  of  the  case.  Tbe 
parties  were  formerly  partners  In  other  busi- 
ness in  Kansas  Olty,  and  upon  its  termina- 
tion tbe  defendant  owed  the  plaintiff  $875JSS. 
The  third  count  of  tbe  petition  seeks  to  re- 
cover that  sum.  The  answer  admits  that  the 
defendant  owed  plaintiff  that  sum  when  tbe 
partnoahip  was  dissolved,  but  denies  that  be 
owes  him  anything  at  this  time,  "aa  the 
plaintiff  is  Indebted  to  liim  in  an  amount 
greatly  in  excess  of  tbe  amount  of  said  bal- 
ance so  found  to  be  due."  Whether  the 
debt  had  been  wiped  out  depended  upon  the 
application  of  tbe  proceeds  of  a  note  for 
$6,000  made  by  defendant  to  the  plaintiff, 
which  will  be  hereinafter  referred  to.  Tbe 
referee  found  that  the  balance  was  still  due 
the  plaintiff,  and  recommended  a  judgment 
for  that  amoimt. 

The  defendant  pleaded  three  counter- 
claims, as  follows: 

First  That  he  executed  two  notes  for  $!,■• 
000  each  to  tbe  National  Bank  of  Oommeree^ 
the  proceeds  of  which  went  into  the  mining 
speculation;  that  he  afterwards  executed  te 
the  plaintiff  a  note  tor  $5,000,  secured  by 
deed  of  trust,  which  was  to  be  used  to  pay 
off  said  two  notes;  that  tbe  iriaintiff  sold  tbe 
note  for  $6,000,  but  applied  only  $5(X)  on  one 
of  tbe  $1,000  notes,  and  that  the  defendant 
was  obliged  subsequently  to  pay  tile  balance 
of  said  notes,  amounting  to  $1,611.90,  and 
he  asked  judgment  against  the  plaintiff  for 
that  amoimt  Upon  tbe  trial  it  appeared, 
and  tbe  referee  found  the  facts  to  be,  that 
one  of  the  $1,000  notes  was  the  joint  note 
of  the  defendant  the  plaintiff,  and  Boas, 
while  tbe  other  $1,000  note  was  the  defend- 
ant's own  note,  which  the  plaintiff  and  Boas 
had  Indorsed  as  an  accommodation  for  the 
defendant  and  that  the  defendant  had  re- 
ceived the  proceeds  thereof;  and,  further, 
that  when  the  $5,000  note  was  executed  the 
defendant  directed  the  plaintiff  to  pay  tiM 
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Joint  note  ont  of  the  proceeds  of  the  93,000, 
but  that  the  plaintiff  had  only  paid  $500  on 
the  $1,000  Joint  note,  and  therefore  the  ref- 
eree gave  the  defendant  Judgment  <»  this 
counterclaim  for  $611.90.  The  defendant  fur- 
ther claimed  on  the  trial  that  when  he  exe- 
cuted the  $5,000  note  he  directed  the  plain- 
tiff, after  paying  the  two  $1,000  notes,  to  ap- 
ply the  balance  to  the  payment  of  the  $1,200 
note  sued  on  in  the  first  count  of  the  peti- 
tion, and  of  the  $875.88  sued  for  in  the  third 
count  of  the  petiticm,  and  to  send  him  (the 
defendant)  the  remainder  of  $500  to  $1,000; 
and  that,  instead  of  doing  so,  the  plaintiff 
only  paid  $500  on  the  Joint  note  for  $1,000, 
and  that  he  kept  the  difference.  The  fact 
appeared,  however,  that  the  plaintiff  expend- 
ed the  balance  in  the  mining  venture,  and 
gare  the  defendant  credit  therefor  in  bis 
statement  attached  to  the  second  count  of 
the  petition.  The  referee  found  that  there 
were  no  specific  directions  given  by  the  de- 
fendant to  the  plaintiff  to  apply  any  part  of 
the  proceeds  of  the  $5,000  note  to  any  note 
or  indebtedness  except  to  the  $1,000  Joint 
note,  but  that  the  balance  of  the  $5,000  note 
was  to  be  used  in  the  payment  of  expenses 
Incurred  and  to  be  Incurred  in  the  mining 
business;  that,  while  the  defendant  expected 
the  plaintiff  to  remit  him  some  part  of  the 
said  proceeds,  there  was  no  definite  agree- 
ment of  any  particular  amount;  and  that 
the  plaintiff  properly  applied  said  proceeds, 
except  as  to  the  $611.90  balance  due  on  the 
$1,000  note,  for  which  he  recommended  that 
the  defendant  have  judgment. 

Second.  The  defendant  claimed  in  his  sec- 
ond counterclaim  that  he  contracted  to  sell 
the  plaintiff  6,500  shares  of  his  stock  in 
the  mining  company  for  $1.50  a  share,  ag- 
gregating $8,250;  that  2,500  of  said  shares, 
of  the  value  of  $3,750,  were  delivered  to  the 
defendant,  and  3,000  shares,  of  the  value  of 
$4,500,  were  attached  to  the  two  notes  of 
$1,000  each,  above  referred  to,  which  the 
plaintiff  was  to  pay  and  take  up  the  colla- 
teral; that  afterwards  the  defendant  agreed 
to  sell  said  shares  to  one  Bristow,  for  $1.50 
a  share  (here  the  sequence  ends);  and  Judg- 
ment is  asked  against  the  plaintiff  for  $8,- 
250.  There  was  no  substantial  evidence  to 
support  this  claim,  and  the  referee  found  that 
no  such  contract  was  ever  made  by  the  de- 
fendant with  the  plaintiff. 

Third.  The  third  counterclaim  alleges  that 
Boez  made  his  note  for  $C,8S5.42,  to  the  order 
of  the  plaintiff  and  the  defendant,  and  secur- 
ed it  by  5,(X)0  shares  of  the  mining  company, 
of  the  value  of  $7,500,  belonging  to  Boaz,  and 
by  Boaz's  Interest  in  2,500  shares  of  said 
company  that  stood  In  the  name  of  A.  J. 
Rupert,  alleged  to  be  worth  $1,000,  and  by 
Boaz's  Interest  In  6,000  shares  of  said  com- 
pany that  stood  in  the  name  of  plaintiff  as 
trustee,  alleged  to  be  worth  $3,000,  and  by 
60  shares  of  the  Western  Land  &  I/lve  Stock 
Company,  alleged  to  be  worth  $5,000;  and 
that  plalntur  indorsed  said  note  for  $6,885.42 


to  himself,  and  appropriated  all  of  tbe  col- 
laterals to  bis  own  use,  and  recovered  a 
Judgment  in  his  own  name  on  the  note 
against  Boaz  for  $9,926.47;  and  tbe  defend- 
ant asked  Judgment  against  the  plaintiff  on 
this  count  for  $8,250.  The  reply  admitted 
the  note  and  the  Judgment  thereon,  and  de- 
nied that  tbe  plaintiff  had  ever  received  any- 
thing thereon,  because  of  Boaz's  insolvency; 
and  further  averred  that  the  defendant  bad 
Indorsed  the  note  and  collaterals  to  the  plain- 
tiff as  security  for  what  the  defendant  owed 
the  plaintiff,  and  offered  to  assign  a  half 
Interest  in  the  Judgment  and  the  collaterals 
to  the  defendant  upon  the  payment  by  de- 
fendant of  the  said  Indebtedness.  At  tbe 
trial  tbe  defendant  admitted  that  lie  in- 
dorsed tbe  note  and  collaterals  to  tbe  plain- 
tiff, and  that  Boaz  was  Insolvent  Tbe  ref- 
eree found  that  the  plaintiff  bad  never  realiz- 
ed a  cent  on  the  note  or  Judgment  or  colla- 
terals, and  had  not  used  the  collaterals  in 
any  manner  so  as  to  render  himself  liable 
therefor,  and  recommended  a  Judgment  for 
the  plaintiff  on  the  third  counterclaim. 

The  referee  therefore  recommended  a  Judg- 
ment for  the  plaintiff  on  tbe  first  count  for 
$1,200,  and  upon  the  third  count  for  $875.88, 
and  a  Judgment  for  the  defendant  upon  the 
first  counterclaim  for  $611.90,  which,  deduct- 
ed from  the  Judgment  for  the  plaintiff,  left 
a  balance  due  tbe  plaintiff  of  $1,463.98.  Tbe 
circuit  court  confirmed  the  referee's  report, 
and  entered  the  Judgment  recommended,  on 
the  24th  of  July,  1897.  This  appeal  was  tak- 
en on  the  7th  of  January,  1898,  and  time 
granted  for  filing  a  bill  of  exceptions,  which 
was  properly  extended  from  time  to  time, 
and  the  bill  of  exceptions  was  filed  on  the 
7th  of  July,  1898.  The  bill  of  exceptions  re- 
cites that  the  defendant  objected  to  the  ref- 
erence of  the  cause  and  excepted  to  that  ac- 
tion of  the  court  That  order  was  made  No- 
vember 9,  1895,  and  this  bill  of  exceptions 
was  filed  July  7, 1898.  There  was  no  bill  of 
exceptions  filed  during  the  term  at  which 
the  order  of  reference  was  made.  Upon  the 
coming  In  of  the  referee's  report  during  the 
April  term,  1897,  the  defendant  filed  a  mo- 
tion to  submit  the  first  and  third  counts  of 
the  petition  and  the  second  and  third  coun- 
terclaims to  a  Jury.  This  motion  was  over- 
ruled at  tbe  April  term,  1897,  and  this  bill  of 
exceptions  recites  that  the  defendant  except-  * 
ed,  but  no  term  bill  of  exceptions  was  filed 
during  the  April  term,  1897,  preserving  said 
motion  or  any  ^ceptlon.  On  the  same  day 
the  Judgment  was  entered  on  the  referee's 
report  snd  within  four  days  thereafter  the 
defendant  filed  a  motion  for  a  new  triaL 
This  motion  was  overruled  on  the  23d  of  Oc- 
tober, 1897,  which  was  during  the  October 
term  of  the  court 

Brown,    Hadley   &  Swift    for  appellant 
Ashley,  Gilbert  &  Dunn,  for  respond^tt 

MARSHAUli,  J.    1.  Tbe  principal  error  al- 
leged Is  the  actl<»i  of  the  court  tn  lending 
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the  case  to  a  referee.  It  Is  contended  that 
this  was  not  a  proper  case  for  a  reference 
ondo'  section  688,  Rev.  St  1899,  and  hence 
the  conrt  had  no  power  to  refer  it,  and  that 
the  parties  never  consented  In  writing  to  the 
reference  as  allowed  by  section  697.  This 
question  Is  not  open  to  review  in  this  case, 
for  the  reason  that  the  order  of  reference 
was  mtered  on  November  9,  1895,  during  the 
October  term,  1895,  and  no  bill  of  exceptions 
was  flled  during  that  term  saving  any  ex- 
ception to  the  action  of  the  court  The  re- 
cital of  the  facts  In  the  only  bill  of  excep- 
tions that  was  ever  filed  in  ttie  case,  to  wit, 
on  July  7,  1898,  during  the  April  term,  1898, 
is  wholly  unavailing  to  save  the  point.  If 
the  defendant  desired  to  have  that  action  re- 
viewed, he  should  have  flled  a  bill  of  ex- 
ceptions to  that  ruling  at  the  October  term, 
1895,  and  have  embodied  that  term  bill  of  ex- 
ceptions in  his  final  bill  of  exceptions  filed 
after  final  Judgment  at  the  April  term,  1897. 
This  he  failed  to  do,  and  there  is  therefore 
nothing  before  this  court  showing  that  any 
exception  was  talcen  or  saved  to  the  ruling 
of  the  circuit  court  In  this  regard.  State  v. 
Johnson.  132  Ma  110,  33  8.  W.  781;  Paving 
Co.  V.  Ullman.  137  Ma,  loc.  clt  664,  38  S.  W. 
458;  Vette  v.  Gelst  165  Mo.,  loc.  clt  35,  55 
8.  W.  871. 

2.  E^or  In  denying  the  defendant  a  trial 
by  Jury  npon  the  first  and  third  counts  of 
the  petition  and  upon  the  second  and  third 
connterclaims  is  next  assigned.  The  final 
bOl  of  exceptions  embodies  the  motion  and 
the  overmllng  of  the  same,  and  recites  that 
the  defendant  excepted.  The  motion  was 
Dot  a  part  of  the  record  proper,  and  could 
only  be  made  so  by  a  bill  of  exceptions.  It 
appears  from  statements  In  the  final  bill  of 
exceptions  to  have  been  filed  at  the  April 
term,  1887,  and  to  have  been  overruled  at 
the  same  term,  and  no  term  bill  of  exceptions 
was  flled  preserving  the  motion,  the  rul- 
ing, or  the  exception.  What  is  said  in  para- 
graph 1,  supra,  applies  equally  here.  But, 
even  if  the  question  was  open  to  review, 
there  Is  no  merit  in  the  claim.  The  motion 
came  too  late.  The  right  should  have  been 
asserted  before  the  case  was  referred.  A 
party  cannot  take  chances  of  winning  before 
a  referee,  and,  when  he  fails,  demand  a 
jary  trial  In  the  circuit  court  after  the  ref- 
eree's report  Is  filed.  7oung  v.  Powell,  87 
Mo.,  loc.  clt  130.  It  is  urged,  however,  that 
tliere  were  three  counts  of  the  petition  and 
three  connterclaims,  and  that  while  it  might 
be  said  that  a  reference  was  proper  as  to 
some  of  the  issues,  there  was  no  necessity 
for  a  reference  as  to  the  others,  and  that 
as  to  them  the  defendant  was  entitled  to  a 
trial  by  Jury;  and  counsel  cite  some  New 
York  cases  that  bold  such  a  practice  proper. 
But  section  694,  Rev.  St  1899,  regulates  such 
matters  in  this  state.  The  power  to  try  sev- 
eral counts  in  a  petition  (or  several  counter- 
claims) separately  is  given  to  the  trial  court, 
hot  It  Is  a  matter  of  discretion  with  the 


court  and  that  discretion  will  not  be  review- 
ed unless  it  was  clearly  abused.  Hunt  v. 
Railroad  Co.,  14  Mo.  App.  160;  Needles  v. 
Burk,  98  Mo.  474,  11  S.  W.  1008;  McFarland 
V.  Railway  Co.,  125  Ma,  loc.  clt  275,  28  S. 
W.  590;  Young  v.  Powell,  87  Ma,  loc  clt 
130.  It  is  further  contended  that,  as  the 
referee  found  for  the  defendant  on  the  sec- 
ond count  of  the  petition,  and  as  this  was 
the  only  count  of  the  petition  under  which  it 
could  possibly  be  contended  that  a  reference 
was  proper,  defendant  was  entitled  to  a  jury 
trial  on  the  remaining  counts  of  the  petition 
and  upon  the  counterclaims.  This  is  wholly 
untenable.  As  plaintiff's  counsel  designate 
it,  this  is  an  ex  post  facto  method  of  deter- 
mining the  propriety  of  the  order  of  refer- 
ence. It  might  be  termed  a  post-mortem 
held  upon  the  necessity  for  a  reference. 

3.  It  Is  finally  contended  that,  as  this  was 
a  compulsory  reference,  the  defendant  is 
entitled  to  have  this  court  review  the  find- 
ing of  facts,  as  in  equity  cases,  and  It  is 
insisted  that  the  finding  of  the  referee  la 
not  only  against  the  weight  of  the  evidence, 
but  that  there  is  no  evidence  to  support  it 
In  Tobacco  Co.  Y.  Walker,  123  Mo.,  loc.  clt 
671,  27  S.  W.  639,  it  was  said  that  the  law 
is  settled  in  this  state  that  in  cases  of  com- 
pulsory references  the  trial  court  had  a 
right  to  review  the  finding  of  fact  by  a  ref- 
eree. It  was  also  said  that,  assumiag  that 
this  court  has  the  power  to  review  the  rul- 
ing of  the  trial  court  in  this  regard,  it  could 
not  be  done  in  the  state  of  the  record  in  that 
case.  This  remark  applies  with  full  force 
to  the  case  at  bar.  The  appellant's  abstract 
of  the  record  states  that  as  he  admits  there 
was  sufficient  evidence  to  support  the  find- 
ings of  fact  by  the  referee  as  to  the  second 
and  third  counts  of  the  petition  and  as  to 
the  second  and  third  counterclaims,  he  omits 
the  evidence  bearing  on  these  matters,  and 
that  the  evidence  bearing  upon  the  question 
of  whether  the  defendant  directed  that  any 
part  of  the  $5,000  note  should  be  applied  up- 
on the  payment  of  the  $1,200  note  sued  on  in 
the  first  count  of  the  petition  was  as  he 
states  it.  He  then  gives  one  question  and 
one  answer,  covering  six  lines  of  the  plain- 
tiff's  testimony,  which  relates  solely  to  the 
credits  the  plaintiff  gave  the  defendant  in 
his  exhibit  to  the  second  count  of  the  peti- 
tion (on  which  count  the  referee  found  for 
the  defendant  and  both  parties  acquiesced), 
and  not  a  word  of  which  bears  upon  the 
application  of  the  proceeds  of  the  $5,000 
note,  and  then  he  gives  seven  pages  of  the 
testimony  of  the  defendant,  among  which  the 
defendant  testified  that  the  $1,200  note  waa 
to  be  paid  out  of  the  proceeds  of  the  $5,000 
note;  and,  in  addition,  he  embodies  two  let- 
ters from  the  defendant  to  the  plaintiff,  in 
neither  of  which  is  anything  said  by  the  d»' 
fendant  about  the  $1,200  note  or  the  ap- 
plication of  the  proceeds  of  the  $6,000  note. 
On  the  other  hand,  the  plaintltTs  counsi  C 
have  presented  a  counter  abstract  of  tli 
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record,  coyerlng  90  pages,  and  covering  the 
testlnioDy  of  both  parties,  and  eigbt  letters 
from  the  defendant  to  the  plaintiff  (In  addi- 
tion to  the  two  contained  in  the  defendant's 
abstract),  and  thereupon  contend,  that  the 
evidence  and  the  letters  furnish  sufficient 
evidence  to  support  the  plaintiff's  conten- 
tion and  the  referee's  finding  that  there 
were  no  directions  by  the  defendant  to  the 
plaintiff  to  apply  any  of  the  proceeds  of  the 
^,000  note  to  the  payment  of  the  $1,200 
note,  or  the  $876.88  open  account,  or  to  any 
other  note  except  the  $1,000  joint  note  made 
by  the  plaintiff  and  defendant  and  Boaz,  and 
referred  to  in  the  first  counterclaim,  upon 
which  the  referee  gave  a  judgment  for  the 
defendant.  The  abstract  furnished  by  the 
defendant  is  not  snfncient  to  Inform  the 
court  whether  the  contention  of  the  de- 
foidant  that  there  is  no  evidence  to  support 
the  referee's  finding  upon  the  first  count  of 
the  petition  is  well  taken  or  not.  If  the  de- 
fendant desired  to  have  this  court  deter- 
mine whether  there  was  any  substantial  ev- 
idence to  support  the  finding  of  the  referee, 
he  should  have  made  a  reasonably  fair  and 
full  abstract  of  the  record,  so  that  the  court 
could  decide  for  itself  whether  there  was 
any  evidence  or  not  The  rules  require  that 
abstracts  must  "set  forth  so  much  of  the 
record  as  is  necessary  to  a  full  and  com- 
plete understanding  of  all  questions  pre- 
sented to  this  court  for  decision."  The 
appellant  cannot  shift  this  duty  upon  the 
respondent.  Brand  v.  Cannon,  118  Mo.  5B5, 
24  S.  W.  434.  But,  though  the  trial  court 
has  i>ower  and  should  review  the  finding  of 
fact  by  a  referee,  it  does  not  follow  that 
this  court  wlU  do  so.  Utley  v.  Hill,  155 
Mo.,  loc.  clt.  277,  85  S.  W.  1091,  49  L.  R.  A. 
323,  78  Am.  St.  Rep.  569.  But  we  are  not 
content  to  rest  the  decision  of  this  contention 
upon  this  principle,  or  upon  the  failure  to 
comply  with  the  rules.  There  is  much  more 
cogent  reason  for  refusing  to  consider  the 
evidence  upon  this  contention,  and  that  Is, 
no  such  Issue  was  raised  by  the  pleadings 
In  the  case.  On  the  contrary,  the  only  aver- 
mmt  In  the  answer  with  reference  to  the 
application  of  the  proceeds  of  the  $5,000  note 
Is  in  the  fifth  paragraph  of  the  answer  (which 
was  the  first  counterclaim),  and  in  that 
it  Is  only  averred  that  the  two  $1,000  notes 
were  to  be  paid  out  of  the  discoimt  of  the 
$5,000  note.  There  Is  no  allegation  in  any 
of  the  pleadings  that  any  part  of  the  pro- 
ceeds of  the  $5,000  note  was  to  be  applied 
towards  the  payment  of  the  $1,200  note  or 
the  open  account  for  $875.88.  The  plaintiff 
was  not  required,  therefore,  to  controvert  any- 
thing the  defendant  said  In  his  testimony  about 
the  ?r),(X)0  note,  except  as  to  the  two  $1,000 
notes;  and  this  he  did  controvert  successfully 
as  to  the  one  on  which  he  and  Boaz  were 
accommodation  indorsers  for  the  plaintiff, 
and  unsuccessfully  as  to  the  other  Joint  note. 
But,  aside  from  all  this,  the  evidence  dis- 
closes that  the  plaintiff  did  not  appropriate 


all  of  the  proceeda  of  the  $S,000  note,  except 
$500,  to  his  own  use,  as  the  defendant  in- 
ferentlally  charges,  but,  on  the  contrary,  be 
used  it  in  the  prosecution  of  the  mining 
business,  for  the  defendant's  boieflt,  and 
gave  the  defendant  credit  for  the  whole  of 
the  $5,000  In  his  statement  of  account  in  re- 
spect to  that  business;  and  the  defendant 
admits  that  i^or  to  November  8,  1890,  he 
had  agreed  to  stand  one-third  of  the  losses 
on  that  business,  and  one-half  after  that 
date;  and  the  evidence  shows  that,  even 
after  being  credited  with  the  $5,000  note, 
the  defendant  was  still  indebted  to  the  plain- 
tiff on  a  basis  of  one-third.  The  only  ap- 
parent reason  why  the  referee  decided 
against  the  plaintiff  on  his  second  count, 
which  related  to  the  mining  business,  was 
because  the  plaintiff  declared  on  an  express 
contract  to  stand  one-half  of  the  losses,  and 
failed  to  prove  the  contract  as  alleged,  al- 
though the  defendant  admitted  that  he  had 
agreed  to  stand  one-third  of  the  losses. 
The  evidence  as  a  whole,  however,  including 
the  defendant's  letters  as  late  as  May, 
1892,  long  after  the  $5,000  noite  had  been 
discounted,  and  the  proceeds  used  in  the 
mining  venture,  afford  ample  basis  for  the 
finding  of  the  r^eree  on  the  question  of  the 
application  of  the  proceeds  of  the  $6,000 
nota  It  must  not  be  understood,  however, 
that  It  is  intended  by  anything  that  is  said 
herein  that  this  court  will  weigh  conflicting 
evidence  in  a  case  of  compulsory  reference 
any  more  than  it  would  In  a  reference  by  con- 
sent. Utley  V.  Hill,  155  Mo.,  loc  clt  277. 
55  S.  W.  1091,  49  L.  R.  A.  323,  78  Am.  St 
Rep.  569.  If  the  court  had  the  power  to 
refer  the  case,— that  is,  if  it  was  a  primer 
case  for  a  reference,— there  is  no  difference 
in  principle  between  the  effect  of  a  finding 
of  fact  In  8u<!h  case  and  in  any  other  case 
at  law.  Under  the  constitution  this  court 
has  a  right  to  review  the  facts  as  well  as 
the  law  in  any  case,  however  it  might  have 
been  tried;  but  it  has  not  been  Its  practice 
to  do  so,  except  In  extreme  cases,  in  actions 
at  law,  for  the  reason  that  experience  has 
shown  that  It  was  not  necessary  to  do  so  to 
Insure  a  proper  administration  of  Justice. 
The  reason  for  a  different  practice  in  equity 
cases  has  ceased  to  exist  ordinarily,  because 
equity  cases  are  tried  on  oral  testimony 
now.  Instead  of  on  written  testimony,  as  for^ 
merly;  but  the  practice  still  obtains  without 
any  sufficient  reason  therefor.  There  is  no 
more  reason  why  this  court  should  review 
the  findings  of  a  chancellor  In  an  equity 
case  where  all  the  testimony  was  given  by 
living  witnesses  orally,  than  there  is  why  it 
should  review  the  verdict  of  a  Jury  rendered 
under  like  conditions  In  a  case  at  law.  Cer- 
tainly the  trabied  legal  mind  of  the  chan- 
cellor Is  as  capable  of  reaching  as  correct  a 
conclusion  as  to  the  facts  as  the  untrained 
minds  of  the  ordinary  Jurors;  stlU  the  prac- 
tice obtains  In  equity  cases.  But  no  good 
reason  appears  for  extending  the  practice  to 
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caMB  tiied  by  refere«B,  eT«n  thougli  the 
ref««nce  was  compulsory;  and  It  will  not 
b«  done.  This  court  always  looks  Into  tbe 
record,  when  requested,  and  the  point  is 
pn^ieriy  made  in  tbe  lower  court,  far  enough 
to  see  whether  there  is  any  substantial  evi- 
dence to  support  a  findlug  of  fact,  by  whom- 
soeTer  that  tmdlog  is  made;  and  this  Is  as 
far  as  experience  shows  that  it  is  necessary, 
ordinarily,  to  go. 

Tiie  Judgment  of  tbe  circuit  court  was  for 
the  right  party,  and,  finding  no  reversible 
error,  that  Judgment  is  affirmed. 

BRACE,  P.  J,  and  VAIiLIANT,  J.,  con- 
cur. ROBINSON,  J.,  concurs  in  result  and 
in  opinion  except  in  so  far  as  it  states  tbe 
right  of  this  court  to  review  the  facta  as 
well  as  tbe  law  in  any  case. 

VAL.LIAXT,  J.  Whilst  concurring  in  the 
able  opinion  above,  I  desire  to  add  that  I 
see  no  reason  for  making  any  difference  in 
appellate  practice  in  reviewing  the  findings 
of  facts  by  a  referee  in  an  squlty  case  and 
his  findings  In  a  law  suit  It  may  be,  as 
pointed  out  above  by  tbe  learned  autbM-  of 
the  opinion,  that  the  chief  reason  upon  which 
tlie  action  of  appellate  courts  in  reviewing 
the  findings  of  facts  by  tbe  chancellor  In  eq- 
uity cases  has  ceased  since  tbe  original  evi- 
dence in  such  cases  no  longer  consists  in 
documents  and  depositions  alone  as  It  did  of 
old;  yet.  If  such  Is  tbe  case,  tbe  practice  of 
appellate  conrts  in  that  respect  has  not  ceas- 
ed with  tbe  reason.  This  court  does  weigh 
the  evidence  in  equity  cases,  and  makes  its 
own  findings  of  facts.  I  can  see  why  there 
should  be  a  difference  observed  in  this  re- 
spect between  the  findings  of  facts  by  a 
chancellor  and  tbe  verdict  of  a  Jury.  Tbe 
diiference  In  the  modes  of  trial  suggest  a 
difference  in  tbe  modes  of  review.  And  es- 
pecially since  a  verdict  of  tbe  Jury,  before  it 
reaches  tbe  appellate  conrt,  is  reviewed  by 
the  trial  Judge,  who,  having  seen  and  heard 
tbe  witnesses,  and  observed  the  conduct  of 
ail  tbe  parties  at  tbe  trial,  is  better  able 
than  tbe  appellate  conrt  to  Judge  of  the  cor- 
rectness of  tbe  verdict  The  findings  of  a 
chancellor,  however,  are  not  subjected  to 
that  test  before  they  come  up  for  review  on 
appeal.  Tbe  motion  for  new  trial  or  re- 
bearing  Is  heard  by  the  same  chancellor, 
and  he  passes  Judgment  on  his  own  previous 
rulings.  But  whatever  may  be  said  of  tbe 
propriety  of  reviewing  the  findings  of  a  chan- 
cellor, those  of  a  referee  stand  on  a  difler- 
eut  footing.  In  trials  before  a  referee  there 
is  no  difference  In  mode  in  an  equity  case 
and  a  law  case.  It  will  not  be  disputed  that 
It  is  tbe  duty  of  a  trial  court  to  review  tbe 
evidence,  and  set  aside  the  findings  of  tbe 
referee,  if,  In  tbe  opinion  of  the  trial  Judge, 
they  are  against  tbe  decided  weight  of  the 
evidence.  This  be  must  do  in  an  equity  as 
well  as  In  a  law  suit.  Tet  the  trial  Judge 
in  that  respect  is  not  in  any  better  position 


to  weigh  tbe  evidence  than  is  tbe  appelate 
court.  He  has  seen  none  of  the  witnesses, 
and  has  only  what  tbe  appellate  court  has; 
that  is,  tbe  record  of  tbe  testimony  as  ra> 
turned  by  the  referee.  Therefore  I  main- 
tain that,  as  long  as  we  adhere  to  the  prac- 
tice of  reviewing  tbe  findings  of  fact  by  a 
referee  in  equity  cases,  and  setting  tbos« 
findings  aside  and  substituting  our  own  when 
we  are  of  the  opinion  that  the  evidence  so 
requires,  we  should  treat  bis  findings  of  facta 
in  a  law  suit  in  tbe  same  way. 


FRY  T.  PIERSOIi  et  al.t 

(Supreme  Oonrt  of  Missouri,   Division  No.  L 

Dec.  17,  1901.) 

INJUNCTION— FORBCLOSURB  OF  TRUST  DBBSD 
—PETITION  —  SUFFICIENCY  —  OFFER  TO  DO 
EQUITY- BVIDBNCB  — BURDEN  OP  PROOF  — 
aUPFICIENCY. 

1.  A  petition  to  cancel  a  trust  deed  given  to 
secure  a  chattel  mortgage  debt  fails  to  state 
a  cause  of  action  where  plaintiff  does  not  make 
a  teuder  of  the  amount  admitted  to  be  due,  (»■ 
excuse  for  such  failure. 

2.  A  petition  to  cancel  a  mortgage  because 
made  by  duress  will  not  lie  where  it  is  not  al- 
leged that  the  mortgage  was  executed  to  secure 
a  debt  which  petitioner  did  not  owe. 

8.  The  plaintiff  lias  the  burden  of  showing  by 
a  preponderance  of  the  evidence  that  he  ex- 
ecntod  the  deed  to  escape  the  criminal  prose- 
cution. 

4.  Plaintiff,  who  was  intelligent  and  shrewd, 
testified  that  he  was  unable  to  read  or  write, 
and  that  he  was  threatened  with  prosecution, 
wliieh  was  denied  bv  the  defendant.  Plaintiff 
and  the  justice  of  the  peace  who  took  the  ac- 
Icnowledgment  of  the  deed  of  trust  testified  that 
it  was  not  read  to  plaintiff,  bnt  the  latter  tes- 
tified that  he  knew  Its  contents.  The  trustee 
advertised  the  property  for  sale  under  the 
trust  deed,  and  plaintiff  asked  for  further  in- 
dulgence, which  was  granted  on  his  pajriug 
$100  and  costs.  Held  msufflcient  to  authorize 
an  injunction  restraining  sale  under  the  trust 
deed  on  a  future  default  of  plaintiff. 

Appeal  from  circuit  court,  Morgan  coun- 
ty;  D.  W.  Shackleford,  Judge. 

Injunction  by  Randolph  Fry  against  John 
O.  Plersoi  and  others  to  restrain  a  sale  of 
real  estate  under  a  trust  deed.  From  a 
decree  dissolving  the  Injunction,  the  plalnOft 
appeals.    Affirmed. 

This  Is  a  suit  in  equity  to  enjoin  a  sale  ot 
land  under  a  deed  of  trust  on  the  ground 
that  tbe  deed  was  executed  under  duress. 
The  substantial  averments  of  tbe  petition  are 
to  the  effect  that  in  February,  1893,  the  plain- 
tiff executed  two  notes  to  defendant  Plersoi, 
—one  for  $000,  an^  the  other  for  $1,600,— due, 
respectively,  August  1,  1893,  and  July  1,  1894, 
and  at  the  same  time  executed  a  chattel 
mortgage  on  certain  cattle  on  bis  farm  In 
Morgan  county  to  secure  tbe  same;  that 
the  understanding  between  the  parties  was 
that  when  the  plaintiff  paid  tbe  $000  note 
tbe  principal  part  of  tbe  cattle  should  be  re- 
leased from  the  mortgage,  and  the  plaintiff 
be  free  to  sell  tbe  same,  but  by  mistake  or 
fraudulent  design  of  tbe  defendant  Piers    ^ 
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the  atlpnlatlon  In  the  mortgage  provided  for 
the  release  of  a  small  part  of  the  m(K'tgaged 
property,  the  plaintiff  being  anable  to  read, 
and  not  knowing  that  the  mortgage  was  so 
written;  that  plaintiff  paid  the  1600  note 
when  it  came  due,  and  after  that  sold  nearly 
all  the  mortgaged  cattle;  that  in  February, 
1895,  defendant  Plersol  told  the  plaintiff 
that  be  had  committed  a  criminal  act  in 
selling  the  cattle,  and  that  unless  he  gave 
him  a  deed  of  trust  on  the  land  in  ques- 
tion, he  would  prosecute  him,  and  send  him 
to  the  penitentiary;  that  plaintiff,  though 
knowing  that  he  was  not  guilty  of  the  crime 
charged,  was  intimidated  by  the  threat  of  de- 
fendant, and  executed  the  deed  of  trust  in 
question,  which  is  a  second  mortgage  on  the 
land;  that  at  the  date  of  filing  this  suit  the 
trustee  named  in  the  deed  liad  advertised 
the  land  for  sale  under  the  deed  of  trust; 
the  sale  to  occur  March  T,  189S;  that  defend- 
ant was  insolvent  and  plaintiff  was  without 
remedy  at  law,  therefore  prayed  an  Injunc- 
tion to  prevent  a  sale  of  the  land  according 
to  the  terms  of  the  deed.  On  the  filing  of 
the  petition  a  temporary  injunction  issued  by 
order  of  the  judge  in  vacation.  Defendants 
answered,  denying  the  allegations  of  fraud 
and  duress,  and  filed  a  motion  to  dissolve  the 
Injunction.  The  motion  came  on  for  hear- 
ing at  the  April  term,  1808,  upon  the  plead- 
ings and  evidence  adduced,  and  after  due  de- 
liberation the  court  sustained  the  motion, 
and  the  injunction  was  dissolved.  The  plain- 
tiff appeals  from  that  Judgment 

Wm.  Forman,  for  appellant  3.  H.  White- 
cotton  and  Samuel  Daniels,  for  respondents. 

VAIXIANT,  J.  (after  stating  the  facts).  L 
The  plaintiff  was  not  entitled  to  a  temporary 
injunction  on  the  face  of  his  petition.  The 
petition  shows  that  the  plaintiff  owes  the 
debt  to  secure  which  the  deed  of  trust  was 
given,  yet  makes  no  offer  to  pay  It  and 
shows  no  reas<m  or  excuse  for  not  doing  so. 
He  asks  a  court  of  equity  to  relieve  him 
firom  what  he  claims  to  be  an  unlawful  bur- 
den, but  shows  no  disposition  to  do  what 
right  and  equity  requires  that  he  should  do. 
Bell  V.  Campbell,  123  Mo.  1,  25  S.  W.  350,  45 
Am.  St.  Rep.  605,  and  Henslnger  ▼.  Dyer,  147 
Mo.  219,  48  S.  W.  912,  are  no  authority  for 
the  propositimi  that  a  court  of  equity  will 
aid  a  man  under  such  circumstances  to  avoid 
the  payment  of  an  honest  debt.  This  court 
has  never  so  held,  nor  do  any  of  the  authori- 
ties In  the  long  list  cited  in  the  brief  of  the 
learned  counsel  for  appellant  give  counte- 
nance to  such  doctrine.  Those  authorities 
bold,  in  the  main,  that  a  plea  of  duress  under 
the  circumstances  set  out  in  the  petition  is 
a  good  defense  in  a  suit  at  law  on  such  an 
obligation;  and  that  where  a  wife  or  rela- 
tive, who  Is  not  the  debtor,  is  Induced  by 
such  tbreats  to  mortgage  her  property  to 
save  her  husband  or  relation  from  criminal 
prosecution,  equity  will  interfere;    and,  of 


course,  also  If  a  man  Is  forced  to  execute  a 
note  or  mortgage  for  a  pretended  debt  be 
does  not  owe,  equity  win  come  to  bis  relief. 
But  the  plaintiff's  petition  does  not  brlngr  bis 
case  In  either  of  those  categories. 

2.  Upon  the  trial  the  plaintiff's  proof  fail- 
ed to  sustain  any  of  the  disputed  allegations 
of    his    petition.      The    statement    that    tbe 
chattel  mortgage  was  given  to  secure    tbe 
payment  of  two  notes,  5600  and  $1,600.  witb 
the  understanding  that  when  less  than  one- 
third  of  the  debt  was  paid,  the  mortgage  as 
to  more  than  one-half  the  property  was  to  be 
released,  was  the  statement  of  a  very   un- 
usual transaction  from  a  business  standpoint 
and  would  require  strong  proof  to  sustain. 
The  burden  was  also  on  the  plaintiff  to  show 
by  a  preponderance  of  evidence  that  be  exe- 
cuted the  deed  of  trust  to  escape  criminal 
prosecution.     On  the  witness  stand  he   tes- 
tified  that  he   could   not   read,    but    it    wa^ 
clear  from  bis  testimony  that  he  was  a  man 
of  intelligence,  and  shrewd  in  business   af- 
fairs.   The  transactions  in  evidence  showed 
that  he  knew  wtiat  he  was  about  and  was 
perfectly   able    to    take    care  of    bimself. 
Whilst  he  testified  that  he  was  threatened 
with  prosecution,  no  one  else  so  testified,  and 
ills  testimony  on  that  point  was  borne  down 
by  that  on  the  part  of  defendants.     He  tes- 
tified, and  so  did  tbe  Justice  of  tbe  peace 
who  took  the  acknowledgment  that  wben 
the  deed  of  trust  was  executed  It  was  not 
read  over  to  him  and  his  wife;  but  be  also 
testified  that  he  knew  what  tbe  deed  con- 
tained.    It  also  appeared  from  the  evidence 
that  in  1895  or  1806,  the  debt  being  due.  and 
the  conditions  of  the  deed  being  broken  on  the 
plaintiff's  part   the  trustee   advertised    the 
property  for  sale  under  the  terms  of   the 
deed,  and  that  then  the  plaintiff  asked  fur- 
ther indulgence,  and,  in  order  to  obtain   it 
made  a  payment  to  defendants  of  $100   on 
the  note,  and  paid  the  costs  of  advertising, 
and  the  sale  was  stopped.     Nothing  more 
was  paid,  but  the  defendants  waited  until 
February,    1806,    and   again    advertised    the 
property  for  sale,  when  the  proceedings  were 
arrested  by  the  injunction  In  this  suit. 

The  testimony  fully  Justified  tbe  chancellor 
In  finding  the  Issues  for  the  defendants  and 
dissolving  the  injunction.  The  Judgment  is 
therefore  afllrmed.    All  concur. 


WOOD  T.  CARPENTER  et  aLi 

(Supreme  Court  of  Missouri,  Division   No.  1, 

Dec.  17,  1901.) 

WILLS— UNDUE  INFLUENCE— MENTAL  CAPACI- 
TY —  CONTEST  —  TRIAL  —  PLBADINQS  —  EVI- 
DENCE:—ADMISSIBILITY  —ADMISSIONS  —  CON- 
SPIRACY OF  LEGATEBa  —  TESTATOR'S  MIS- 
TAKE—EFFECT. 

1.  Evidence  in  a  snit  by  testator's  daugliter 
to  Bet  aside  his  will  leaving  the  bulk  of  his 
property  to  his  wife  and  otlier  children,  exam- 
ined, and  held  insufficient  to  show  the  exerdas 
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of  undtis  Inflnence  hy  the  wife  m  as  to  sngtaln 
•  judemeiit  avoiding  the  will. 

2.  £videuce  of  physical  infirmity  and  lapse 
of  memory  In  an  action  to  set  aside  a  will  ex- 
amined, and  held  insufficient  to  show  want  of 
mental  capacity  so  as  to  sustain  a  Jndgmoit 
aroidiu^  the  will. 

3.  Eridence  of  difficulties  between  plaintiff 
and  testator's  wife,  occnrrine  more  than  three 
years  after  the  execution  of  the  will,  and  of  the 
failure  of  the  wife  to  invite  plaintiff  to  testa- 
tor's funeral  was  inadmissible. 

4.  Where  the  petition  in  a  will  contest  case 
does  not  allege  that  the  will  was  signed  by 
testator's  wife,  and  not  by  him,  evidence  to 
show  anch  fact  is  inadmissible. 

5.  The  admissions  of  one  of  several  legatees 
named  in  a  will  are  inadmissible  in  a  wiU  con- 
test rase  on  behalf  of  the  contestant,  as  such 
admiasiona  are  not  binding  on  the  other  lega- 
tees, and  the  will  cannot  be  set  aside  as.  to  a 
part  thereof. 

6.  Where  there  is  no  evidence  in  a  will  con- 
test ease  of  a  conspiracy  between  certain  lega- 
tees, evidence  of  an  admission  made  by  one 
lp)r.-itee  is  not  rendered  admissible  on  behalf  of 
the  contestant  by  reason  of  an  allegatii>n  of 
sach  a   conspiracy. 

7.  A  will  cannot  be  set  aside  because  the  tes- 
tator made  an  error  in  a  calculation  resulting 
in  the  statement  in  the  will  that  the  bequest 
made  to  a  certain  child,  considered  in  connec- 
tion with  certain  advancements,  readers  the 
share  of  such  child  equivalent  to  that  of  the 
other   children. 

S.  The  financial  condition  of  the  contesting 
heir  cannot  be  considered  in  a  will  contest  case. 

Appeal  from  circuit  court,  Jackson  county; 
Edw.  P.  Gates,  Judge. 

Suit  by  Georgia  A.  Wood  against  Lamlra 
A.  Carpenter  and  others  to  set  aside  a  wlU. 
From  a  Judgment  In  favor  of  plaintiff,  the 
defendants  appeal.    Reversed. 

This  Is  a  suit  to  contest  the  will  of  James 
C.  Carpenter.  The  plaintiff  is  the  daughter 
of  the  testator,  and  the  defendants  are  her 
motber  (the  widow  of  the  deceased)  and  her 
brothers  Oscar  A.  and  James  A.  Carpenter, 
and  tbe  children  of  said  James  A.,  and  the 
children  of  her  deceased  brother,  Luther  A. 
Carpenter.  The  testator  was  bom  In  1812. 
The  will  was  made  on  the  3d  of  March  1888, 
when  tbe  testator  was  81  years  of  age.  He 
died  on  the  15th  of  May.  1888.  The  wUl 
Is  as  follows:  "I,  James  C.  Carpenter,  at 
Cass  coanty,  state  of  Missouri,  being  of 
sound  mind  and  memory,  do  make  and  pnb- 
llxta  this,  my  last  will  and  testament  in  man- 
ner and  form  following;  that  is  to  say:  (1) 
It  Is  my  will  that  my  funeral  shall  be  con- 
ducted without  ostentation,  and  that  the  ex- 
penses thereof,  together  with  all  my  just 
debts,  be  fully  paid.  (2)  I  give,  devise,  and 
bequeath  to  my  bdoved  wife,  Lamlra  A. 
Carpentw,  all  my  real  and  personal  effects, 
also  all  tbe  household  furniture  and  other 
items  not  particularly  named  and  otherwise 
disposed  of  in  my  will,  to  dispose  of  auy 
of  tbe  real  or  personal  effects  when,  in  her 
Judgment,  It  is  best;  and  that  at  the  death 
of  my  said  viife,  all  the  property  hereby 
devised  or  bequeathed  to  her  as  aforesaid,  or 
BO  much  thereof  as  may-  then  remain  unex- 
pended, I  give  onto  my  son  O.  A.  Carpenter 
at  the  deatb  of  my  wife  one  thousand  dol- 


lars less  than  one-third  of  all  my  real  and 
personal  effects,  the  said  property  to  be  di- 
vided at  her  death  between  O.  A.  Carpenter, 
Luther  A.  Carpenter,  and  James  A.  Carpen- 
ter and  his  children,  namely,  Orover  Cleve- 
land Carpenter,  Faimy  Hill  Carpenter,  and 
James  C.  Carpenter;  also  I  give  to  my  daugh- 
ter Georgia  A.  Wood,  In  addition  to  what 
I  have  already  given  her,  the  sum  of  one 
hundred  dollars,  this  amonnt  making  hee 
equal  with  the  balance  of  my  children.  And 
last,  I  bereby  constitute  and  appoint  my  said 
wife,  Lambra  A.  Carpenter,  and  my  son  O. 
A.  Carpenter  to  be  the  executrix  and  execu- 
tor of  this,  my  last  will,  without  requiring 
bond,  revoking  and  annulling  all  former  wills 
by  me  made,  and  ratifying  and  confirming 
this,  and  no  other,  to  be  my  last  will  and 
testament  In  witness  whereof  I  have  here- 
unto set  my  hand  this  3rd  day  of  March. 
1893.  [Signed]  J.  O.  Carpenter.  [ScaL]  Wit- 
nesses: A.  6.  Endicott  [Seal]  J.  L.  Har- 
rison. [Seal.]  J.  G.  Lyon.  [Seal]"  Tbe 
grounds  set  out  in  the  petition  for  contesting 
the  will  are:  "Plaintiffs  say  that  said  paper 
writing  is  not  in  fact  and  in  truth  the  last 
will  and  testament  of  the  said  James  C.  Car- 
penter; that  the  said  James  C.  Carpenter 
was  not,  at  the  date  of  tbe  alleged  execution 
of  the  said  paper,  of  sound  and  disposing 
mind  and  memory,  but  that  he  was  feeble 
In  mind  and  memory,  and  was  incapable  of 
executing  a  last  will  and  testament;  that  at 
the  date  of  the  alleged  execution  of  tbe  said 
paper  he  was  old,  and  infirm  in  both  mind 
and  body,  and  was  easily  contr<^led  and  Inp 
fluenced,  in  his  then  said  condition,  by  oth- 
ers; and  that  tbe  said  paper  was  in  fact 
procured  by  the  importunities,  persuasions, 
and  undue  Influence  exercised  over  his  mind 
by  the  defendant  Lamlra  A.  Carpenter  and 
his  son  Oscar  A.  Carpenter,  and  that  he  was 
induced  to  execute  tbe  said  paper  contrary 
to  bis  true  desire  and  wishes,  and  that  the 
same  does  not  In  fact  and  in  truth  express 
his  true  desires  and  wishes  at  the  time  with 
reference  to  the  disposition  of  his  property 
by  will."  The  case  was  tried  in  Jackson 
comity,  and  resulted  In  a  verdict  for  the 
plaintiff  setting  aside  the  will.  The  defend- 
ants appealed. 

John  A.  Sea  and  R.  T.  Ralley,  for  appel- 
lants. Wallace,  Wallace  &  Culbertson,  I.  N. 
Watson,  and  J.  D.  Shewalter,  for  respond- 
ent 

MARSHALL,  J.  (after  stating  the  facts). 
Two  grounds  are  alleged  in  the  petition  for 
setting  aside  the  will,  to  wit:  First,  undue 
influence  of  the  widow,  Lamlra  A.  Carpenter, 
and  of  the  son  Oscar  A.  Carpenter;  and, 
second,  the  Incompetency  of  the  testator. 
These  win  be  considered  In  the  order  stated, 
and  the  evidence  l>earing  upon  each  issue  will 
be  referred  to  separately  in  the  decision  of 
each  ground  of  contest 

1.  Dndne  Influence.  There  is  not  a  word  of 
evidence  that  Oscar  had  the  slightest  undue 


174 


66  SOUTHWESTERN  REPORTER. 


(Mo. 


taflaence  over  tbe  testator,  mucb  lees  that  be 
zeroised  any  mfluence  of  any  kind  over  the 
testator  la  the  making  of  the  will.  In  fact, 
this  charge  !n  the  petition  was  abandoned 
hi  the  lower  court  by  the  plaintiff,  and  Is 
not  Insisted  apon  here.  Upon  the  evidence 
contained  In  tbe  lecord  of  665  printed  pages 
there  Is  nothing  to  sopport  the  charge  of  any 
undue  Innuence  of  Mrs.  Carpenter.  There  is 
nothing  In  tbe  record  that  rises  to  the  dignity 
of  evidence  that  can  be  said  to  give  even 
color  to  tbe  charge,  mucb  less  that  can  afford 
a  baslK  to  support  a  verdict  upon.  The  es- 
sence of  tbe  testimony  bearing  upon  this 
charge  is  that  when  Mr.  Ooodman  went  to 
see  the  testator,  about  1886,  about  buying 
some  cattle,  and  when  he  again  went  to  see 
blm,  about  1890,  about  paying  bis  proportion 
of  the  cost  of  sweeping  tbe  street  in  front 
of  bis  bouse,  and  when  Mr.  Redman  went 
to  see  him,  iii  tbe  fall  of  1892,  about  renew- 
ing tbe  policy  of  insurance  on  his  house,  the 
testator  r^erred  to  bis  wife,  and  she  trans- 
acted tbe  business;  and  tbe  testimony  of  tbe 
plaintiff  to  the  following  effect:  (1)  That 
Mrs.  Carpenter  always  "treated  tbe  testator 
kindly,  but  whatever  she  said  for  blm  to  do 
he  did  it  without  refusing.  <2)  Q.  Just  state 
what  you  saw  when  they  were  there  at  your 
place?  A.  Well,  whenever  she  thought  It 
was  time  for  him  to  go  to  bed  she  said:  'J. 
C,  you  bad  better  go  up  to  bed  now;'  or  if 
It  was  to  eat  bis  supper  she  would  say,  'J. 
C,  come,  and  eat  your  supper,'  or  'You  would 
better  not  go  out  in  the  sun ;  you  had  better 
sit  down  on  the  porch;'  and  he  would  mind 
her,  and  do  whatever  she  told  bim  to  do." 
Tbe  testator  and  bis  wife  stayed  at  the  plain- 
tiff's bouse  during  the  summers  of  1893,  la&i, 
1895,  189C).  and  1807.  Tbe  will  was  made  In 
March,  1893.  So  that  all  this  relates  to  mat- 
ters occiuTlug  after  the  will  was  executed. 
(3)  That  shortly  after  her  brother  Luther 
died— which  was  In  1897,  four  years  after  tbe 
will  was  executed— the  testator  and  his  wife 
went  to  see  Mr.  W.  B.  Floumoy,  an  attorney, 
about  some  trouble  they  bad  with  a  tenant 
and,  after  talking  over  tbe  matter,  tbe  tes- 
tator said  be  wanted  Mr.  Kloumoy  to  write 
bis  will,  and  asked  blm  bow  much  be  would 
charge  for  it,  and  that  Mrs.  Carpenter  said, 
"You  already  have  a  wlU."  (4)  That  Mrs. 
Carpenter  and  testator  bad  separate  bank 
accounts,  and  that  sometimes  Mrs.  Carx>en- 
ter  signed  testator's  name,  with  his  consent, 
to  checks,  and  they  were  paid.  It  also  ap- 
peared tbat  the  plaintiff  sometimes  did  tbe 
same  thing,  and  tbat  she  also  signed  her 
mother':  name  to  checks— or  at  least  to  one 
check  for  ^,740  In  favor  of  plaintiff's  hus- 
band—that were  drawn  on  Mrs.  Carpenter's 
bank  account  On  tbe  other  hand.  It  appear- 
ed from  tbe  testimony  of  the  plaintiff's  hus- 
band tbat  In  April,  1887,  be  sold  an  80-acre 
farm  for  tbe  testator  under  a  contract  with 
testator  tbat  he  should  have,  as  commissions, 
all  It  sold  for  in  excess  of  $1,000  an  acre; 
ttMt  be  «Aa  \t  for  $86,000,  of  which  $20,000 


was  paid  In  cash,  and  the  remainder  evl> 
denced  by  notes  secured  by  a  deed  of  trust 
on  the  land  sold;  that  be  (plaintiff's  husband) 
wanted  his  $5,000  commissions  paid  oat  of 
the  $20,000  cash;  that  Mrs.  Carpenter  ob- 
jected, and  that  the  testator  overruled  her, 
and  nad  It  paid,— that  is,  tbe  $4,740.  Tbe 
$20,000  bad  been  paid  to  the  testator.  U« 
gave  It  to  his  wife.  She  turned  it  over  to 
plaintiff's  husband  to  deposit  for  her,  which 
he  did,  and  the  plaintiff  drew  tbe  check  for 
$4,740  against  this  deposit  in  favor  of  her 
husband,  and  signed  tbe  mother's  name,  and 
the  plalntllT'B  husband  says  he  would  never 
have  gotten  it  if  it  had  not  t>een  for  the  tes- 
tator. It  also  appeared  from  tbe  plaintiffs 
testimony  that  in  1897— over  four  years  after 
the  'Will  was  executed— the  testator  and  bis 
wife  had  been  spending  the  summer  with  tbe 
plaintiff  (they  spent  part  of  their  time  with 
each  of  their  children),  and  when  be  started 
to  leave  to  visit  bis  son  James  be  cried,  and 
told  plaintiff  he  did  not  want  to  leave.  "A. 
My  father  told  me—  My  father  said— 
When  they  got  in  tbe  buggy  he  said:  '1 
don't  want  to  go,  Georgia,  over  there.  It  Is 
against  my  will  to  go,'  he  says.  And  I  says, 
'Pa,  I  wouldn't  go  then;'  and  he  says,  'I  have 
got  to  go,  because  your  mother  says  for  me 
to  go.'  "  These  matters  all  appeared  from 
the  testimony  adduced  by  the  plaintiff.  Tbe 
testimony  adduced  by  the  defendant^  showed 
tbat  the  testator  was  a  well-read  man,  had 
a  strong  will,  was  very  affectionate  to  bis 
wife  and  to  all  of  his  children,  and  that  nei- 
ther bis  wife  or  any  one  else  attempted  to  or 
did  influence  blm  ha  the  making  oC  the  will 
in  question.  It  also  appeared  that  the  tes- 
tator made  two  wills  price  to  this  one.— t^e 
flrst  In  1886,  and  the  second  In  1888;  both 
of  which  were  found  after  his  death.  In  his 
trunk,  with  the  will  In  contest— and  that 
both  of  them  gave  his  vrlfe  substantially  the 
same  that  is  given  by  the  will  In  contest  and 
the  win  of  1886  gave  Oscar  one-fourth  after 
his  mother's  death,  and  tbe  wiU  of  IStfli 
gave  bim  one-third,  whereas  the  wlU  in  cui- 
test  gave  blm  $1,000  less  than  one-fourth,  in 
mrder,  as  the  evidence  shows,  to  charge  bim 
with  a  balance  of  that  amount  that  Oscar 
owed  the  testator  on  a  note  for  $2,1(X);  and 
the  will  of  1886  gave  the  plaintiff  one-fourth 
after  her  mother's  deatb,  "less  $3,000,  ad- 
vanced to  her  by  me  during  my  lifetime  in 
money";  and  the  will  of  1888  gave  plaintiff 
only  $500  cash,  without  any  ezplonation. 
The  will  was  executed  in  Cass  county  In 
Mar<^,  1803,  when  tbe  testator  was  visiting 
bis  son  Oscar.  Neither  the  plaintiff  nor  any 
of  her  witnesses  were  there  when  the  wUl 
was  executed,  and  do  not  pretend  to  know 
what  took  place,  nor  to  testify  to  any  undue 
influence  being  exerted  at  that  time.  The 
only  persons  who  were  present  when  the  will 
was  prepared  and  executed  were  the  testator 
and  A.  O.  Endlcott,  J  L.  Harrison,  and  J.  U. 
Lyon,  tlie  attostmg  witnesses,  and  Judge  J. 
T.  Parker,  who  drew  the  will,  and  Mrs.  Car- 
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penter.  Oscar  Carpenter  was  In  the  house, 
and  came  into  the  room  while  it  was  being 
written,  bnt  stayed  only  a  few  moments,  and 
neither  did  or  said  anything  aboat  the  will. 
Jndge  Parlter  says  that  he  wrote  the  cap- 
tion, and  then  the  testator  dictated  the  will, 
and  he  wrote  It  word  for  word  as  the  testator 
dictated  it;  that  when  be  came  to  make  pro- 
Tision  for  his  son  James  the  testatw  sold, 
"  'I  hardly  know  how  to  fix  It,'  as  Jim  was 
disposed  to  sqtiander  his  money,  and  he  want- 
ed to  fix  it  In  such  manner  tbat  Jim  could 
not  squander  It— so  that  It  would  do  his 
diildres  some  good.  Then  Mrs.  Carpenter 
said  that  be  was  fond  of  gambling,  or  some 
words  to  that  effect;  that  be  bad  a  mania 
for  gambling;  and  that.  If  he  got  anything, 
he  would  likely  squander  It,  or  words  to  tbat 
effect.  Q.  Is  Hi&t  all  tbat  she  said  In  re- 
gard to  the  making  of  that  will?  A.  That 
Is  all  tbat  I  remember  of;  yes,  sir."  The  will 
gave  (me-thlrd  to  James  and  bis  children. 
Upon  sncb  evidence.  If  the  verdict  In  this 
case  can  stand,  then  no  man  can  make  a 
will  tn  favor  of  his  wife  tbat  will  stand,  un- 
less It  appeared  that  he  did  the  unnatural 
thing  of  mistreating,  misusing,  and  ignoring 
his  wife  during  bis  lifetime,  and  then  left 
her  his  property  when  he  died.  Nearly  all 
the  testimony  for  the  plaintiff  relates  to  mat- 
ters tbat  transpired  atta  the  will  was  exe- 
cuted; most  of  them  in  1897,  which  was  four 
years  thereafter.  None  of  them  have  even 
any  tendency  to  prove  that  Mrs.  Carpenter 
used  undue  influence  over  her  husband  to 
jMocure  the  wllL  In  fact  there  appears  no 
good  reason  wby  she  should  have  done  so,  es- 
pecially In  view  of  the  fact  tbat  the  will  of 
18SS  gave  ber  fully  as  much  as  the  will  In 
contest  AU  the  witnesses  agree  tbat  Mrs. 
Carpaitsr  was  an  exonplary  wife  and  moth- 
er, and  tbat  she  was  devoted  and  kind  and 
faithful  to  the  testator,  and  had  helped  him 
to  make  and  save  what  he  had.  What  could 
be  more  Just  or  reasonable  than  tbat  be 
dionld  leave  ber  at  least  a  life  Interest  In 
his  property,  as  all  their  children  were  grown 
and  self-supporting  7  And  what  could  be 
more  unjust  than  to  permit  the  verdict  in 
this  case  to  take  away  from  her  what  ber 
devotion  deserved,  and  what  ber  husband 
gave  ber,  upon  evidence  of  this  character  V 
The  evidence  does  not  All  the  measure  of  the 
mle  as  to  undue  Influence  that  is  now  flrmly 
settled  by  a  long  line  of  decisions.  McFadln 
V.  Catron,  138  Mo.  218,  38  S.  W.  »32,  39 
8.  W.  771;  Carl  v.  Gabel,  120  Mo.  296,  25 
S.  W.  214;  Defoe  v.  Defoe,  144  Mo.  464,  46 
S.  W.  433;  Sebr  v.  Llndemann,  158  Mo.  289, 
54  S.  W.  637;  Tlbbe  v.  Kamp.  154  Mo.  679, 
64  S.  W.  879,  55  S.  W.  440;  Schierbaum  v. 
Scbemme,  157  Ha  22,  57  S.  W.  526,  80  Am. 
St  Rep.  604;  Campbell  v.  Carlisle  (Mo.)  63 
8b  W.  704.  The  trial  court  erred  In  submit- 
ting this  cbarge  to  the  jury,  and  should  have 
withdrawn  it  from  their  consideration. 

2.  lAoompetency.    The  second   cbarge   in 
the  pedtloD  Is  that  the  testator  was  incom- 


petent to  make  a  will  at  the  time  he  made 
the  will  in  contest  In  March,  1898.  Sum- 
marized, the  reasons  given  by  the  various 
witnesses  for  the  plaintiff  for  believing  tbat 
be  was  Incompetent  are:  (1)  That  in  1832 
he  had  an  attack  of  dysentery,  which  left 
blm  subject  to  bowel  troubles.  (2)  Tbat  for 
years  he  bad  suffered  more  or  less  with 
rheumatism.  (3)  That  for  years  he  bad  kid- 
ney trouble,  and  took  Cutlcura  and  patent 
medicines  for  It  (4)  Tbat  on  March  27, 
1898,  he  suffered  from  retention  of  urine. 
(6)  Tbat  at  times  be  bad  irritation  of  the 
bladder.  (6)  That  like  many  old  men  he  had 
enlargement  of  the  prostate  gland.  (7)  That 
In  July  and  September,  1893,  after  the  exe- 
cution of  the  will,  he  bad  fainting  spells, 
as  some  of  the  witnesses  call  them;  flts,  as 
some  called  them;  and  epileptic  flts,  as  the 
medical  experts  pronounced  them  from  the 
descriptions  given  by  the  witnesses,  for  no 
doctor  saw  him  while  one  was  upon  him,— 
which  rendered  him  rigid  and  unconscious 
for  15  or  20  mbiutes,  and  which  then  grad- 
ually passed  off,  and  left  blm  limp  and  pale 
and  weak.  The  plaintiff  and  her  husband 
are  the  only  witnesses  who  testified  that  he 
bad  ever  had  any  such  spells  before  the 
will  was  executed,  and  she  said  he  had  been 
subject  to  them  ever  since  she  was  a  mere 
child,  which  was  26  or  28  years  before  the 
trial;  and  be  said  be  bad  them  ever  since 
be  married  Into  the  family.  (8)  Tbat  he  did 
not  talk  much,  especially  to  strangers.  (9) 
Tbat  he  did  not  recollect  the  names  of  bis 
friends,  and  on  one  occasion  asked  who  the 
hired  man  on  the  place  was.  (10)  That  some 
of  the  witnesses  thought  be  was  not  compe- 
tent to  attend  to  any  business  for  10  years 
before  his  death,  although  not  one  of  them 
who  expressed  such  an  opinion  had  any  busi- 
ness with  him,  or  beard  him  speaking  of 
bnslness  matters,  during  that  time,  or  could 
state  a  word,  a  conversation,  an.  act  or  a 
deed  tbat  was  spoken  or  done  by  blm  during 
that  time  upon  which  they  based  their  opin- 
ion. (11)  Tbat  in  1892  he  bad  an  attack  of 
cholera  morbus,  which  prostrated  blm,  and 
made  blm  very  weak  while  it  lasted.  On 
the  other  band,  it  appeared:  (1)  P'rom  tlie 
testimony  of  the  physician  who  attended  him 
after  1802  until  bis  death,  that  be  had  no 
organic  trouble,  and  that  while  be  had  en- 
largement of  the  prostate  gland,  it  was  only 
a  natural  consequence  of  old  age,  and  was 
not  unusually  severe  for  a  man  of  his  age  (be 
was  86  years  old  when  be  died),  and  tbat  bis 
mental  condition  was  as  good  as  any  old 
parson  of  bis  age,  and  tbat  be  was  mentally 
able  to  transact  any  business  transaction. 
(2)  That  he  had  been  a  sailor  and  a  carpen- 
ter, and  during  the  last  10  years  of  his  life 
be  made  what  was  needed  around  the  place 
in  a  carpenter's  way,  including  some  barrels 
tor  vinegar  tbat  bis  wife  bad  made;  and  tbat 
he  said  if  it  was  not  for  the  rheumatism  be 
could  still  do  a  day's  work.  <3)  That  be  read 
a  good  deal,  and  kept  up  with  the  times,  and 
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discussed  politics  with  his  neighbors,  and 
went  to  picnics  and  flsh  fries.  (4)  That  he 
loaned  money  to  his  neighbors  and  friends. 
(5)  That  he  kept  accounts  with  two  different 
banks  during  the  last  10  years  of  bis  life, 
and  drew  out  over  $(i,000  from  one,  and  none 
of  the  bankers  ever  had  any  doubt  of  his 
ability  to  transact  businees.  (6)  That  he 
dictated  the  will  In  controvorsy,  and  remem- 
bered that  he  had  advanced  Oscar  $2,100, 
of  which  there  was  $1,000  still  due  him,  and 
hence  he  made  Oscar's  share  $1,000  less  than 
one-third  of  his  estate.  (7)  That  he  remem- 
bered that  he  had  given  his  daughter,  the 
plaintiff,  16  acres  of  land  in  1886,  which  she 
sold  In  188G  for  $5,900;  and  that  there  had 
been  paid  the  plaintiff's  husband  $4,740  as 
commissions  for  the  sale  of  his  80  acres  of 
land  in  1887;  and  that  these  sums,  with  the 
$100  left  his  daughter  in  the  will,  would 
equalize  her  share  with  the  shares  of  his 
other  children.  (8)  That  he  knew  his  son 
James  was  likely  to  squander  his  portion, 
and  so  he  provided  in  his  will  that  his  one- 
third  of  the  estate  should  vest  in  him  and  bis 
(James')  children.  (9)  That  all  the  people 
who  knew  him  and  associated  with  him  at 
the  time  the  will  was  made,  including  every 
one  who  was  present  when  it  was  executed, 
testify  that  he  was  perfectly  capable  of  mak- 
ing a  will,  and  that  after  it  was  made  he 
went  downstairs,  and  they  all  dined  togeth- 
er. The  will  was  made  in  March,  1803.  At 
that  time  and  for  four  years  afterwards,  un- 
til after  the  death  of  Luther,  there  was  no 
trouble  In  the  family;  In  fact,  the  testator 
and  his  wife  spent  the  summers  of  1893, 
1894,  1895,  189U,  and  1897,  at  the  plaintiff's 
house.  When  the  80  acres  were  sold  in  1887, 
the  plalntifTs  husband  claimed  $5,000  com- 
missions under  his  contract  that  he  was  to 
have  all  over  $1,000  an  acre  it  sold  for,  and 
the  purchase  price  was  $85,000.  Only  $20,- 
000,  however,  was  paid  in  cash,  and  Mrs. 
Carpenter  did  not  think— and  properly  so— 
that  he  was  entitled  to  his  whole  commission 
out  of  the  $20,000,  but  was  only  entitled  to 
a  proportionate  part  thereof.  The  testator, 
however,  required  it  all  to  be  paid.  This 
incident  was  improperly  permitted  to  play 
a  most  important  part  In  the  trial  of  the  will 
contest  That,  together  with  the  fact  that 
after  1897  the  plaintiff  and  her  mother  did 
not  speak,  and  that  when  the  testator  died 
she  was  not  invited  to  the  funeral,  were 
dwelt  upon  as  important  factors  at  the  trial. 
These  two  matters  last  referred  to  occurred 
more  than  four  years  after  the  will  .was  ex- 
ecuted, and  for  that  reason  could  have  no 
bearing  upon  the  issues,  and  were  improp- 
erly admitted  in  evidence.  After  the  death 
of  the  testator,  the  plaintiff's  husband  sued 
for  the  board  of  Mr.  and  Mrs.  Carpenter 
while  they  were  visiting  their  daughter,  the 
plaintiff.  The  administrator  of  the  estate  al- 
so brought  suit  against  Mrs.  Carpenter  to 
recover  the  $20,000,  the  cash  payment  receiv- 
ed from  the  sale  of  the  80-acre  farm.    In 


that  case  Mrs.  Carpenter's  deposition  was 
taken,  and  upon  the  trial  of  this  case  the 
plaintiff,  over  the  defendant's  objection,  was 
permitted  to  read  that  deposition  as  an  ad- 
mission of  Mrs.  Carpenter.  It  Is  not  clear 
from  a  careful  reading  of  that  deposition 
what  admission  of  Mrs.  Carpenter  is  suppos- 
ed to  be  contained  In  that  deposition,  but 
counsel  now  argue  that  Mrs.  Carpenter  prac- 
tically admits  that  she  signed  the  testator's 
name  to  the  will,  and  hence  there  Is  no  will 
at  all;  and  plaintiff  was  permitted  to  intro- 
duce expert  testimony  that  the  signature  to 
the  win  was  written  by  Mrs.  Carpenter. 
It  is  enough  to  say  that  the  petition  raised 
no  such  issue,  and  such  testimony  was  there- 
fore wholly  inadmissible,  and  that  no  such 
contention  is  allowable.  Over  the  objection 
of  the  defendants,  the  plaintiff  was  also  per- 
mitted, as  an  admission  of  Mrs.  Carpenter, 
to  show  that  she  said  she  was  afraid  that 
her  husband  was  going  to  die,  and  that  she 
did  not  want  him  to  die,  as  she  did  not 
have  matters  in  the  shape  she  desired;  also 
that  she  said  she  took  testator  to  Mr.  Flour- 
noy  to  have  him  make  another  will,  but  she 
could  not  make  him  understand;  also  that 
she  said  the  plaintiff  should  not  have  any- 
thing from  her  father's  estate;  also  that  she 
said  the  testator  was  incapable  of  transact- 
ing business.  All  of  these  matters  were  in- 
admissible. Schierbaum  v.  Schemme,  157 
Mo.  12,  57  S.  W.  526,  80  Am.  St  Rep.  604. 
Mrs.  Carpenter's  admissions  could  not  bind 
the  other  legatees  under  the  will.  They 
could  not  be  admitted  as  against  her,  and 
not  as  to  them,  for  the  simple  reason  that 
if  they  had  the  effect  to  set  aside  the  will 
as  to  her,  it  would  set  aside  the  will  as  to 
the  other  legatees  also.  In  this  respect  a 
will  contest  is  unlike  an  ordinary  suit  where 
separate  Judgments  may  be  entered  as  to 
each  defendant,  and  the  admission  of  one 
defendant  can,  therefore,  be  limited  to  him- 
self without  injuriously  affecting  the  other 
defendants.  Counsel,  however,  argue  that 
it  is  charged  that  Oscar  and  Mrs.  Carpenter 
conspired  to  procure  the  will,  and  that  in 
conspiracy  cases  the  admission  of  one  con- 
spirator binds  the  other.  But  there  is  an  ab- 
solute failure  of  proof  of  any  conspiracy  in 
this  case,  and  of  any  improper  act  or  Influ- 
ence of  Oscar.  So  that,  even  If  this  was  a 
conspiracy  case,  the  foundation  for  the  ad- 
mission, to  wit  the  proof  of  a  conspiracy, 
has  not  been  laid.  But  counsel  overlook  the 
fact  that  James  and  his  children  and  L,uth- 
er's  children  are  legatees  under  this  will, 
and  there  is  no  allegation  of  conspiracy  aa  to 
them,  and  hence  there  Is  no  room  for  claim- 
ing that  Mrs.  Carpenter's  admissions  conld 
affect  them.  The  testator  said  that  the  $100 
devised  to  the  plaintiff,  added  to  the  ad- 
vancements made  by  him  to  her,  would  make 
her  share  equal  to  the  share  of  the  other 
children.  He  may  have  been  mistaken  in 
bis  calculations,  but  that  is  no  ground  for 
setting  aside  his  will.    It  may  be  that  the 
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plalntUTB  flnandal  condition,  as  compared 
to  that  of  the  other  legatees,  was  such  that 
she  needed  more  help  than  they  did;  but 
that  la  no  ground  for  substituting  our  judg- 
ment; or  allowing  the  Jury  to  substitute  their 
opinion,  for  the  will  of  the  testator;  and 
for  this  reason  the  fourth  Instruction  given 
for  the  plaintiff,  that  told  the  jury  that  they 
could  consider  the  financial  condition  in  life 
of  the  heirs,  was  erroneous.  The  testator 
bad  a  right  to  give  It  all  to  any  one,  with- 
out regard  to  whether  be  needed  it  or  not, 
or  whether  some  one  else  needed  It  more 
than  he  did. 

To  revert,  then,  to  the  question  of  tb« 
competency  of  the  testator,  it  is  plain  that 
tbe  fact  that  the  testator  had  dysentery  in 
1832,  or  that  he  had  rheumatism,  or  that  he 
had  bladder  or  kidney  trouble,  or  that  he 
had  enlargement  of  the  prostate  gland,  or 
that  in  1S92  he  bad  an  attack  of  cholera 
morbus,  Is  not,  separately  or  in  combina- 
tion, any  evidence  that  in  March,  1893,  he 
was  Incompetent  to  make  the  will  In  ques- 
tion. The  fact  that  he  had  fainting  spells 
Id  July  and  September,  1893  (after  the  will 
was  executed),  or  fits,  or  epilepsy,  after  the 
will  was  executed,  however  frequently  dur- 
ing the  six  years  he  lived  after  he  made  the 
will,  is  likewise  no  evidence  of  Incompetency 
at  the  time  he  made  tbe  will.  And  the  evi- 
dence shows  that  those  spells  never  ren- 
dered him  unconscious  longer  than  20  min- 
utes, and  that,  while  he  was  weak  after- 
wards, his  reason  again  assumed  sway. 
Tbe  plaintiff  and  her  husband  are  the  only 
witnesses  who  swear  to  any  such  spells  be- 
fore the  will  was  executed.  She  says  her 
fkther  bad  had  them  ever  since  she  was  a 
small  child,— f<v  over  26  years,— and  her 
husband  says  he  had  had  them  ever  since 
he  had  been  in  the  family.  If  this  is  true, 
then  It  is  passing  strange  bow  she  could 
daim  be  was  competent  to  make  the  deed 
to  the  16  acres  to  her,  or  tbe  contract  with 
her  husband  for  the  $5,000  commissions;  and 
equally  strange  bow  her  husband  could  think 
him  competent  to  overrule  his  wife's  objec- 
tions, and  force  ber  to  pay  him  $4,740  out 
of  the  $20,000,  or  how  he  could  think  him 
competent  to  make  a  deed  to  the  80  acres 
of  land.  For  there  is  no  evidence  that  he 
had  any  such  spells  between  the  time  he 
transacted  that  business  for  the  plaintiff  and 
her  husband  and  the  time  he  made  the  will 
In  contest  that  could  have  made  him  com- 
petent at  the  one  time  to  transact  business 
and  incompetent  at  the  other  to  make  a  will. 
Aside  from  tbis  there  remains  only  the 
opinions  of  the  plaintiff's  witnesses  that  for 
10  years  before  his  death  the  testator  was 
lncompet«it  to  transact  business.  Those 
opinions  are  utterly  valueless,  and  do  not 
'■'•nstltnte  any  substantial  evidence  in  the 
light  of  the  admissions  of  those  witnesses 
that  they  bad  no  businese— no  conversation 
—with  him,  and  heard  no  one  else  talk  busi- 
ness to  him,  and  that  they  neither  knew 
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nor  ever  beard  of  his  doing  or  saying  a 
foolish  or  improper  thing,  or  that  he  ever 
lost  a  cent  In  any  of  bis  business  transac- 
tions. In  addition  to  this,  such  opinions  be- 
come as  nothing  In  the  light  of  the  facts 
shown  by  the  direct  testimony  of  the  per- 
sons who  did  business  with  and  for  him 
during  those  10  years  that  he  kept  a  bank 
account,  drew  out  thousands  of  dollars  on  bis 
own  checks,  loaned  money  to  others,  and 
remembered  how  much  he  had  advanced  to 
his  children.  But,  above  all,  such  opinions 
become  worthless  in  the  light  of  the  direct, 
positive,  and  uncontradicted  testimony  of 
Judge  Parker  that  he  wrote  the  will  in  con- 
test in  the  exact  language  that  the  testator 
dictated.  No  one  who  reads  that  will  could 
believe  for  a  moment  that  one  who  dictated 
it  was  Incapable  of  making  a  will;  especially 
if  he  was  a  carpenter,  as  the  testator  was, 
and  not  a  lawyer.  The  will  shows  that  the 
testatw  knew  what  he  was  doing,  what 
property  he  had,  and  who  were  the  objects 
and  subjects  of  bis  bounty.  In  short,  the 
verdict  of  the  jury  is  wholly  without  any 
substantial  evidence  to  support  It  and  can 
only  be  accounted  for  on  the  assumption 
that  the  jury  accepted  and  acted  on  the 
theory  of  one  of  the  plalntifrs  witnesses 
who  said  the  testator  was  incompetent  to 
make  a  will  because  no  man  over  80  yean 
old  was  competent  to  make  a  wilL 

Tbe  trial  court  should  have  directed  a 
verdict  for  the  defendants,  and  the  judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  enter  a  judgmoit  ea- 
tablishlng  the  will.    All  concur. 


SOUTH  COVINGTON  ft  O.  ST.  RT.  00.  r. 
STROH.i 

(Court  of  Appeals  of  Kentucky.    Jan.  21, 
1902.) 

DAMAOBS— PHYSICAL  EXAMINATION  BY  PHY- 
SICIANS APPOINTBD  BY  COURT— BXAMINA- 
TION  AFTER  WITHDRAWAL  OF  MOTION 
THEREFOR— EVIDENCE  AS  TO  ACTS  OF  NiSO- 
LIOBNCE  NOT  ALLEGED. 

1.  Where  the  court,  upon  motion  of  defend- 
ant, in  an  action  to  recover  damages  for  per- 
sonal Injuries  appointed  two  physicianB  to  ex- 
amine plaintifi,  but  defendant,  before  any  ex- 
amination had  been  made,  withdrew  its  motion 
therefor,  it  was  error  to  permit  the  physicians 
thus  appointed,  who  were  introduced  by  the 
court  on  ita  own  motion,  to  testify,  over  de- 
fendant's protest,  as  to  an  examination  made 
by  them  after  the  motion  was  withdrawn. 

2.  The  jury  should  have  been  confined  by  the 
instrurtions  to  the  consideration  of  such  acta 
of  negligence  as  were  specifically  alleged  iq  the 
petition. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  Carrie  Stroh  against  the  South 
Covington  &  Cincinnati  Street  Railway  Com- 
pany to  recover  damages  for  personal  inju- 
ries. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 


'Reported  by  Edward  W.  Hlnes,  Esq.,  of  UiaFraal^ 
(ort  bar,  aod  (ornierly  itate  reporter. 
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Slmrall  ft  Gelvin  and  Ernst,  Casaatt  ft  Mc- 
Dougall,  for  appellant  B.  F.  Grazlani,  for 
appellee. 

DU  RELLE,  J.  The  appeUee  alleged  in 
ber  petition  that  she  was  a  paBseuger  on 
one  of  appellant's  cars,  and  signaled  tbe  con- 
ductor at  the  comer  where  she  wished  to 
alight,  and  that  he,  "standing  on  the  rear 
platform  of  said  car,  placed  his  hand  upon 
the  arm  of  the  plaintiCF,  and,  while  pressing 
plaintiff  forward  down  the  steps  from  said 
car  to  the  street,  signaled  her  to  alight,  and 
while  she  was  attempting  to  do  so  the  car 
gave  a  sndden  jerk  or  pitch,  and,  by  the  aid 
and  acts  of  the  defendant's  conductor,  em- 
pIoy6,  and  agents  and  the  acts  of  said  car, 
the  plaintiff  was  thrown  violently  to  the 
Street,"  whereby  she  was  Injured;  "and  be- 
cause of  said  wrongful  acts"  she  had  been 
permanently-  injured,  has  suffered  great  pain, 
and  incurred  expenses  for  medical  treatment, 
to  her  damage  in  the  sum  of  $15,000.  By 
an  amended  petition  she  averred  "that  as 
she  attempted  to  alight  from  said  car  the 
same  was  negligently  moved,  jerked,  or  ran 
forward  by  said  defendant,  its  agents  and 
employes,  which  caused  the  plaintiff  to  fall; 
and  that  said  acts  of  said  agents  and  em- 
ployes were  negligent  and  careless."  The  ap- 
pellant denied  the  a£9rmatlve  averments, 
pleaded  contributory  negligence,  and  the  tri- 
al resulted  in  a  verdict  and  Judgment  for 
f4,000. 

Various  grounds  for  reversal  are  re- 
lied on.  It  will  be  necessary  to  consider 
only  two  of  them.  On  the  day  the  case  was 
set  for  trial,  the  company  moved  to  require 
appeUee  to  submit  to  an  examination  by 
two  physicians,  named  in  the  moti<M>,  for  the 
purpose  of  ascertaining  the  character  and 
extent  of  the  injuries  to  ber,  and  in  order 
that  said  physicians  might  testify  with  ref- 
erence thereto  upon  the  trial  of  the  case. 
This  motion,  on  objection  by  appellee,  was 
overruled,  but  the  court  offered  to  require 
the  plaintiff  to  submit  to  an  examination 
by  two  doctors  to  be  appointed  by  the  court, 
and  the  defendant  filed  a  motion  to  that 
effect  The  court  named  Dr.  Allen  and  Dr. 
Walters  to  make  the  examination.  The  pai^ 
ties  tliereupon  went  into  trial.  After  the 
plaintiff  herself  had  been  examined  and  one 
other  witness,  the  record  shows  that  "the 
motion  of  defendant  for  the  appointment  of 
two  physicians  by  the  court  to  make  an  ex- 
amination of  the  plaintiff  is  withdrawn." 
The  plaintiff  then  continued  the  examination 
of  her  witnesses  In  chief,  rested,  and  the  de- 
fendant introduced  its  testimony  in  chief, 
with  the  exception  of  one  witness,  who  was 
not  present  and  as  to  whom  it  asked  the 
privilege  of  introducing  him  later  In  the  triaL 
On  the  following  day  the  conrt  called  Dr. 


Walters.  The  defense  Objected.  Botti  plain- 
tiff and  defendant  declined  to  examine  him, 
and  the  court  examined  him,  asking  him  a 
number  of  questions,  after  which  counsel 
tar  the  plaintiff  continued  the  examination. 
The  conrt  then  called  Dr.  All«i,  the  other 
doctor  who  had  been  appointed  to  make  an 
examination  of  the  plaintiff,  over  the  ob- 
jection of  the  defense,  and  required  the  par- 
ties to  examine  the  witness,  over  the  objec- 
tion of  both  parties.  Counsel  for  plaintiff 
then  examined  this  witness.  From  the  tca- 
tlmony  of  the  two  doctors  it  appeared  that 
they  bad  examined  the  plaintiff  about  half 
past  6  on  the  previous  evotlng,  and  there- 
fore after  the  motion  to  require  an  examl- 
natioD  by  physicians  appointed  by  the  court 
had  been  withdrawn.  As  the  plaintiff  claim- 
ed  to  be  suffering  from  prolapsus  uteri  as 
a  result  of  her  fall,  and  of  a  tdow  and  bruise 
upon  the  al>domen  from  her  umbrella  ban- 
die,  upon  which  she  fell,  the  testimony  of 
the  two  physicians,  which  showed  the  orgas 
to  be  misplaced,  and  that  such  displace- 
ment might  be  the  result  of  a  fall  or  blow. 
tended  to  support  plaintiff's  theory  of  the 
case,  at  least  to  some  extent  and  could  not 
but  have  been  prejudicial  to  the  defense,  for 
the  reason  that  tbeae  physicians  were  ap- 
pointed by  the  court  and  introduced  by  the 
court  against  the  objections  of  the  defense. 
They  were  presumably  disinterested,  and  the 
fact  of  their  introduction  by  the  conrt  against 
the  earnest  protest  of  the  defense  tended  to 
give  nndoe  weight  and  prominence  to  their 
testimony,  In  so  far  as  it  supported  plaintiff's 
contention.  It  is  not  necessary  to  decide 
what  might  have  been  done  had  the  examina- 
tlMi  been  made  before  the  withdrawal  of  the 
motion.  That  examination  having  been  made 
after  the  withdrawal  of  the  motion,  we  think 
it  was  clearly  erroneous  to  introduce  them  as 
witnesses  In  the  manner  In  which  it  was 
done.  See  Bolte  v.  Railroad  Co.  (Sup.)  56  N. 
T.  Supp.  1038;  Moses  v.  Railway  Co.,  91  Hun. 
278,  86  N.  T.  Supp.  148i. 

The  Instructiona  objected  to  seem  to  cor- 
rectly state  the  law  applicable  to  the  case, 
with  the  exception  that  they  do  not  confine 
the  jury  to  the  consideration  of  the  acts  of 
negligence  specifleally  alleged  in  the  petition 
as  amended.  As  said  by  Judge  O'Bear  in  the 
opinion  in  Goal  Co.  v.  Oaudill  (Sy.)  60  S.  W. 
ISO,  "Die  jury  should  be  cmiflned  to  the  con- 
sideration of  such  facts  of  alleged  negligence 
as  were  the  basis  of  plaintiff's  complaint" 
See  also,  Itailway  Co.  v.  Ounta  (Ky.)  56  S. 
W.  627.  Instruction  No.  4  was  not  prejudi- 
cial to  appellant  and  is  not  complained  of  by 
appellee. 

For  the  reasons  glvoi,  the  judgment  Is  re- 
versed, and  cause  remanded,  with  directions 
to  award  appellant  a  new  trial,  and  for  fur- 
ther proceedings  consistent  hererwlth. 
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GOODWIN  ct  al.  t.  SMITH.i 

(Court  of  Appeals  of  Kentucky.     Jan.  21, 
1902.) 

PARTNERSHIP— DISSOLUTION    BY  ORGANIZA- 
TION   OP   CORPORATION— IJABILITY 
FOR  INJURY  TO  SBHIVANT. 

1.  The  fact  that  paitnera  organised  a  cor- 
poratioa  to  engage  in  the  same  business  in 
which  the  partnership  bad  been  engaged  is  not 
evidence  of  a  dissolution  of  the  partnership 
and  of  the  assumption  of  its  business  by  the 
corporation,  and  therefore  a  servant  of  the 
partnership,  who  continued,  after  the  cori>ora- 
tion  was  organized,  to  work  as  before,  with- 
out being  djacharged  or  re-employed,  contin- 
ued to  be  a  servant  of  the  partnership,  and 
may  look  to  the  partners  for  damages  for  inju- 
ries thereafter  received  by  him  throogb  the 
gross  negligence  of  the  foreman. 

2.  An  instruction  permitting  a  recovery  for 
compensatory  damages  only  for  Injuries  result- 
ing from  the  gross  negligence  of  the  foreman, 

^laintifTs  snperiw,  was  more  favorable  to  d^ 
eudants  than  they  were  entitled  to  have. 

Api>eal  tpom  circuit  court  Hart  county. 

"Not  to  be  (rfllcially  reported." 

Action  by  Henry  Smith  against  Goodwin, 
Kimball,' Mantle  &  Co.  to  recover  damages 
for  personal  Injmles.  Judgment  for  pialntUT, 
and  defendants  appeal.    Affirmed. 

D.  A.  McCandless,  H.  C.  Martin,  and  J.  P. 
CHeara,  for  appellants.  Watklns  &  Carden, 
fior  appellee. 

WHITE.  J.  This  action  for  damages  for 
personal  Injuries  received  by  appellee.  Smith, 
while  engaged  in  quarrying  stone,  was 
brought  in  the  circuit  court  of  Hart  county 
against  the  appellants  as  composing  the  Arm 
of  Goodwin,  Kimball,  Mantle  &  Co.,  and  also 
tbe  Louisville  &  Nashville  Railroad  Com- 
pany. The  case  was  dismissed  as  to  the  rall- 
road  company,  but  prosecuted  to  judgment 
against  appellants.  The  allegations  are  that 
while  employed  by  appellants  In  quarrying 
the  appellee  was  injured  by  the  carelessness 
and  negligence  of  the  foreman  in  charge  of 
the  work  In  the  explosion  of  dynamite  used 
in  blasting.  Tbe  defense  presented  Is  a  de- 
nial that  appellee  was  In  the  employ  of  ap- 
pellants personally  or  aa  a  firm  or  partner- 
■bip,  but  pleading  that  he  was  In  tbe  employ 
of  a  contoratlon  of  tbe  name  of  appellant;  a 
denial  of  negligence,  and  plea  of  contributory 
negllgenca  It  la  pleaded  that  the  Injury  oc- 
curred in  the  afternoon  of  May  15,  1900, 
which  waa  Tuesday,  and  Qiat  the  articles  of 
iBCcrporation  had  theretofore  been  signed  and 
acknowledged,  and  by  the  articles  business 
was  to  commence  liXay  15,  1900,— the  very 
day  the  accident  happened.  For  reply  appel- 
lee denied  he  was  era  in  the  employ  of  the 
corporation,  or  knew  of  its  existence.  It  It 
did  in  fact  exist,  but  said  that  he  bad  been 
emi^oyed  by  tbe  firm  since  about  May  Ist, 
and  had  worked  continuously  up  till  the  In- 
jury without  notice  of  any  change  In  the  bus- 
iness and  no  change  in  Oie  persons  engaged. 
Tbe  same  persons  signed  the  articles  of  In- 

>R«porMa  by  Edward  W,  Hlnas,  Esq.,  of  ths  ftaalt'- 
Ittrt  bar,  sad  farmer]]'  stato  reporter. 


corporation  that  composed  tbs  partnership^. 
There  was  a  denial  of  contrlbutcnry  negli- 
gence. Upon  trial  of  tbe  Issues  presented 
there  was  a  yerdlct  and  judgment  for  $500, 
to  reverse  which  this  appeal  is  prosecuted. 
The  reasons  urged  for  a  reversal  by  coun- 
sel in  brief  are:  The  general  demurrer  to  the 
petition  should  have  been  sustained,  the  per- 
emptory Instruction  should  have  been  given 
to  find  for  defendant,  judgment  should  have 
been  rendered  for  defendant  notwithstanding 
tbe  verdict,  and  errors  in  Instructions.  We 
are  of  opinion  that  the  petition  states  a  causa 
of  action,  and  the  general  demurrer  was 
therefore  properly  overruled.  Upon  the  issue 
of  negligence  and  contributory  negligence  it 
ia  not  seriously  insisted  by  counsel  that  a 
peremptory  Instroction  should  have  been  giv- 
en, or  that  a  judgment  notwithstanding  tbe 
verdict  should  have  been  rendered.  But 
counsel  does  Insist  that  appellants  were  en- 
titled to  prevail  on  both  motions  on  the  ques- 
tion of  employment,— whether  by  the  corpora- 
tl<Hi  or  by  partnership.  The  proof  Is  clear 
that  the  articles  were  written  and  signed  Sat- 
urday, May  12Ui,  and  acknowledged  Monday, 
May  14th,  when  the  word  "Incorporated"  was 
added  to  the  firm  sign,  the  corporation  hav- 
ing the  same  name  as  did  tbe  pertnership. 
Tbe  corporation  was  to  begin  business  May 
IS,  1900.  These  articles  were  recorded  in 
the  coimty  clerk's  office  of  Hardin  county 
May  14,  1900,  and  filed  In  the  office  of  tbe 
secretary  of  state  May  15,  1900,  and  the  tax 
paid  and  certificate  issued.  Counsel  for  ap- 
pellee presents  the  question  as  to  the  validity 
of  tbe  corporation,  as  the  articles  were  never 
recorded  ta  tbe  office  of  secretary  of  state,— 
simply  filed  there.  He  also  presents  other  ob- 
jections. But,  in  our  view  of  the  case,  these 
are  all  Immaterial,  and  unnecessary  to  a  de- 
cision. It  seems  to  be  admitted  that  the  busi- 
ness had  been  in  operation  for  several  days 
by  the  firm  or  members  as  copartners.  A]>- 
pellee  bad  been  engaged  for  several  days  at 
work.  He  worked  Monday,  May  14,  1900, 
before  tbe  corporate  existence  began.  There 
was  no  change,  so  far  as  observance  went, 
on  Tuesday,  May  15th,  from  that  on  the 
previous  days.  True,  at  the  storehouse  the 
word  •Incorporated"  was  there  on  Tuesday 
Qiat  was  not  there  previous.  No  actual  no- 
tice was  given  to  the  employes  or  appellee 
that  tbe  firm  had  ceased  to  exist,  and  a  cor- 
poration of  the  same  name  had  taken  its 
;  place.  Indeed,  there  Is  no  showing  that  the 
firm  had  ceased  to  exist  There  Is  nothing 
to  show  that  the  partnership  business  waa 
settled,  or  that  an  Inventory  was  taken  of  the 
property  of  the  corporation,  or  even  that  the 
stock  of  the  corporation  had  been  paid  for. 
According  to  the  proof,  the  most  that  can  l>e 
said  In  favor  of  the  corporate  proposition  Is 
that  the  partners  had  determined  to  merge 
tbe  firm,  with  its  assets  and  liabilities  and 
the  partners'  boldiags,  Into  a  corporation, 
with  tbe  same  relative  positions  among  them- 
selves.    But  It   Is  not  pretended   that  any 
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knowledge  or  Infonnatlon  of  this  change  was 
acttuUly  given  to  appellee  or  to  other  em- 
jfioj6a.  Under  the  proof  the  court  would  not 
be  authorized  to  say  as  a  matter  of  law  that 
appellee  was  employed  by  a  corporation  of 
whose  existence  he  had  not  learned.  There 
was  no  contract  of  employment  entered  Into 
cm  May  16,  1900.  The  old  contract  simply 
continued,  and  appellee  went  to  work  as  usu- 
al. He  had  been  engaged  by  the  partnership, 
and  had  neither  been  discharged  or  re-em- 
ployed. Appellee  was  therefore  in  the  em- 
I^oy  of  the  partnership,  and  not  the  cwpora- 
tlon.  In  the  absence  of  proof  of  a  dissolution 
of  the  partnership  and  an  assumption  of  that 
Imslness  by  the  corporation,  the  court  was 
not  authorized  to  say  that  the  organization 
of  a  corporation  in  Hardin  county,  by  the 
partners,  to  engage  In  the  same  business  as 
the  partnership,  would  operate  as  a  dlssoln- 
tion  of  the  partnership  existing  in  Hart  coun- 
ty or  anywhere.  The  peremptory  instruction 
and  motion  for  Judgment  notwithstanding  the 
▼erdlct  were  properly  denied.  The  instruc- 
tion given  fairly  presents  the  law  of  the  case, 
except  that  It  permits  a  recovery  for  com- 
pensatory damages  only,  for  the  gross  negll- 
genee  of  the  foreman,  appellee's  superior. 
TbiB  was  more  favorable  to  appellants  than 
tfiey  were  entitled  to,  and  the  error  was  not 
prejudicial  to  their  rights.  The  amount  of 
the  verdict  la  In  no  sense  excessive. 

Finding  no  error  to  appellants'  prejudice, 
tlte  Judgment  appealed  from  is  afflrmed,  with 
damages. 


SF30ER  et  al.  v.  HOIiBROOK.i 

(Court  of  Appeals  of  Kentucky.    Jan.  21. 
1902.) 

INCOMPBTBNT  PimSONS  —  ACTION  TO  SET 
ABIDE!  DBBD  OF— STATUTE  OF  LIMITATIONS 
—  INFANTS  —  ACTION  BY  NEXT  FRIEND  — 
TAILURB  TO  FILE  AFBl  DAVIT  SHOWINa 
BIOHT  TO  BUS— BOND  FOR  COSTS. 

1.  The  deed  of  a  person  of  unsound  mind  be- 
ing void,  the  lO-years  statute  of  limitations 
applicable  to  actions  for  relief  from  fraud  does 
not  apply  to  an  action  to  set  aside  snch  a  deed; 
and  it  seems  that  nothing  short  of  adverse  pos- 
session sufficient  to  give  the  grantee  title  to 
the  laud,  if  that  could  ever  be,  can  bar  such 
an  action. 

2.  Where  the  grantee  in  a  deed  agreed  by 
separate  writing  to  convey  to  another  upon  his 
payment  of  certain  sums  of  money,  the  deed 
constituted 'a  mortgage,  and  the  grantee  held 
the  legai  title  as  trustee  for  such  person. 

8.  A  deed  executed  to  the  tmstee  by  the 
beneficiary  being  void  because  the  beneficiary 
was  of  unsouud  mind,  the  tmstee  continued 
to  hold  the  title  under  the  original  contract, 
and  no  lapse  of  ftme  can  give  him  titie  as 
against  the  beneficiary  or  his  heirs. 

4.  Orders  Of  the  conrt  refusing  to  require 
bond  for  costs  or  affidavit  from  the  appellant 
suing  as  next  friend  are  not  subject  to  cross 
appeal. 

5.  Upon  the  failure  of  plaintiff,  sninc  as  uezt 
friend,  to  file  affidavit  showing  his  rignt  to  sue 
}n  that  capacity,  and  to  execute  bond  for  costs, 
•bjection  being  made  by  defendant  on  that  ac- 
count, the  court  should  have  sustained  a  mo- 

*  Reported  b7  Bdvard  W.  Hlnei,  Bsq.,  o(  the  Frank- 
fort bar,  and  tormerly  atats  reporter. 


tion  to  dismiss  as  to  the  Infants;  but,  as  they 
are  necessary  parties,  they  should,  upon  dis- 
missal, be  made  defendants,  and  a  guardian  ad 
litem  should  be  appointed  for  them,  upon  prop- 
er showing. 

Appeal  from  circuit  court,  Owen  county. 

"Not  to  be  officially  reported." 

Action  by  Settle  Splcer  and  others  against 
Jesse  Holbrook  to  cancel  a  deed  and  to  recov- 
er land.  Judgment  for  defendant,  and  plain- 
tiffs appeal.    Reversed. 

H.  K.  Bourne  and  J.  R.  Fears,  for  appA- 
lants.    Lindsay  ft  Botti,  for  appellee. 

WHITE,  J.  The  appeUants  are  the  beUs 
at  law  of  F.  A.  Qolsenberry,  deceased,  and 
brought  this  action  seeking  to  have  canceled 
and  declared  void  a  deed  purporting  to  have 
been  executed  by  F.  A.  Qnlsenberry  on  the 
30th  day  of  January,  1883,  to  the  defendant, 
Holbrook,  and  for  the  recovery  of  the  land 
therein  described.  The  grounds  upon  which 
it  is  sought  to  have  the  deed  canceled  and  de- 
clared void  are  that  it  was  procured  by  fraud, 
and  that  at  the  date  of  its  execution,  in  Jan- 
nary,  1883,  the  said  F.  A.  Qnlsenberry  was 
non  compos  mentis,  and  had  so  remained  till 
her  death  in  1883.  A  demurrer  to  the  peti- 
tion was  overruled,  and  appellee  answered, 
presenting  a  counterclaim  In  addition  to  his 
pleas.  The  answer  pleads  the  statute  of  lO- 
years  limitation  as  a  bar  to  a  cancellation  of 
the  deed,  pleads  adverse  possession,  and  by 
way  of  counterclaim  pleads  that  in  1873  the 
decedent,  F.  A.  Qnlsenberry,  finding  herself 
unable  to  pay  for  a  tract  of  land  purchased 
and  held  by  titie  bond  from  D.  S.  Adams, 
contracted  with  appellee  that  the  bond  should 
be  assigned  to  him  for  the  land,  and  appellee 
would  pay  the  balance  due  Adams  of  the 
purchase  money,  and  that  appellee  would  ex- 
ecute to  decedent,  Qnlsenberry,  a  writing  giv- 
ing a  right  of  redemption  of  the  land,  and  a 
covenant  to  reconvey  upon  the  payment  to 
him  of  $1,100,  It  being  alleged  that  this  sum 
was  due  appellee  for  the  sum  paid  Adams 
and  for  a  balance  of  merchandise  account; 
that  the  deed  was  executed  by  Adams  to  ap- 
pellee; and  that  upon  the  execution  of  the 
deed  of  1883— the  one  sought  to  be  canceled— 
the  bond  from  appellee  was  canceled,  and  the 
debt  of  $1,100  satisfied.  Appellee  denied  that 
at  the  date  of  the  execution  of  the  deed  in 
1883  F.  A.  Qulsenberry  was  of  unsound  mind, 
or  that  she  was  overreached  or  defrauded, 
but  pleaded  by  way  of  counterclaim  the  debt 
for  $1,100,  evidenced  by  the  writing  surren- 
dered in  January,  18^  in  case  the  court 
shonld  adjudge  the  deed  of  1883  void.  To 
this  answer  a  reply  was  filed,  pleading  that 
the  debt  due  appellee  had  been  paid  by  dece- 
dent long  before  her  death,  and  denying 
there  existed  any  claim  in  favor  of  appel- 
lee; admitting,  however,  the  facts  plead- 
ed as  to  the  purchase  from  Adams  by  Qulsen- 
berry, the  deed  to  the  land  to  appellee,  with 
the  execution  of  the  writing  by  appellee  al- 
leging that  the  balance  of  purchase  money 
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p«id  by  appellee  to  Adams  for  decedent, 
Qaiaenberry,  was  $506.60,  and  that  that  Bum 
bad  been  paid,  and  that  the  balance  of  the 
$1,100  was  for  merchandise  account  dne  by 
the  husband  of  F.  A.  Qulsenberry,  and  that 
also  had  been  paid.  An  amended  petition 
wax  snbsequently  filed,  pleading  all  thes^ 
facta,  and  asking  again  a  cancellation  of  the 
deeds  to  Holbrook,  and  for  recovery  of  the 
land;  aU  based  on  the  alleged  fact  that  F.  A. 
Qulsenberry  was  non  compos  mentis  at  the 
date  of  the  execution  thereof.  An  answer  to 
the  amended  petition  was  filed,  which  but 
pleaded  in  detail  the  facts  set  out  In  the 
original  answer  and  pleaded  limitation.  To 
this  answer  appellants  filed  general  demurrer 
to  each  paragraph,  and  also  filed  reply  deny- 
ing that  the  action  was  barred  by  limitation. 
There  was  no  decision  on  the  demurrers  to 
the  answer,  but  a  demurrer  to  the  reply  was 
sustained,  and  the  petition  dismissed  upon 
failure  to  plead  further,  and  from  that  Judg- 
ment this  appeal  Is  prosecuted. 

The  que&tlon  presented  Is,  does  the  statute 
of  limitation  pleaded  bar  a  recovery?  While 
the  action  of  the  court  below  was  on  a  de- 
murrer to  the  reply,  It  should  have  been  cm 
the  demurrer  to  the  answer,  as  the  reply  is 
but  a  repetition  of  the  plea  of  the  petition 
that  F.  A.  Qulsenberry  was  of  unsound  mind 
and  a  married  woman  at  the  date  of  the  exe- 
cution of  the  deed  In  1883,  and  remained  so 
UIl  her  death.  We  are  of  opinion  that  the 
cause  of  action  stated  is  not  barred  by  the 
limitation  pleaded,  or  in  fact  by  any  limita- 
tion short  of  adverse  possesrJon  sufllclent  to 
give  appellee  title  to  the  land.  If  that  could 
ever  be  under  the  facts  shown.  This  Is  not 
the  ordinary  equitable  action  brought  to  set 
aside  a  deed  for  fraud.  This  is  an  action  to 
cancel  and  declare  void  a  deed  executed  by 
a  person  of  unsound  mind.  While  it  Is  a 
fraud,  of  course,  to  obtain  a  deed  f^om  an 
hifant  or  a  person  non  compos  mentis,  the 
deed  of  such  party  being  void  for  the  want 
of  capacity  to  bind  them,  no  length  of  time 
will  give  effect  to  that  deed  without  a  subse- 
quent ratification,  either  actual  or  construct- 
ive, when  the  disability  Is  removed.  In  this 
case  the  cause  alleged  on  which  cancellation 
is  sought  is  the  Insanity  of  the  grantor,  F. 
A  Qulsenberry,  which,  as  Is  alleged,  was 
never  removed.  If  that  be  true,  the  deed  is 
void,  and  no  rights  accrued  to  appellee  there- 
under. The  facts  pleaded  as  to  the  contract 
of  1873  by  which  deed  was  made  by  Adams 
to  appellee,  Holbrook,  and  a  contract  or  ob- 
ligation given  to  decedent,  Qulsenberry,  to 
convey  to  her  upon  payment  of  certain  sums 
to  appellee,  constituted  a  mortgage  to  ap- 
pellee, and  bis  legal  title  was  as  trustee  for 
the  decedent,  Qulsenberry.  If  the  transac- 
tion of  18S3,  when  the  obligation  was  surren- 
dered and  deed  of  that  date  executed,  be 
void  because  of  mental  Incapacity  in  F.  A. 
Qulsenberry  to  execute  same,  then  appellee, 
Holbrook,  would  yet  hold  the  title  to  the 
land  in  trust  under  the  contract  of  1873,  and 


no  period  of  time  would  give  him  title  under 
that  deed  as  against  the  beneficiaries  claim- 
ing through  F.  A.  Qulsenberry.  For  the  rea- 
sons stated,  the  demurrer  to  the  reply  to  the 
plea  of  limitation  should  have  been  over- 
ruled. 

Appellee  attempts  to  present  by  cross  ap- 
peal certain  actions  of  the  court  in  refusing 
to  require  bond  or  affidavit  from  the  ap- 
pellant Hardin,  suing  as  next  friend.  These 
orders  of  the  court  are  not  subject  to  ap- 
peal or  cross  appeal,  and  the  cross  appeal 
will  be  dismissed;  but,  as  the  case  must  be 
reversed  for  the  reasons  above  given,  we 
deem  it  not  improper  to  notice  the  action 
complained  of  by  appellee.  Mattie  and  Rob- 
ert Hardin  are  infant  plaintiffs,  and  sue  by 
next  friend,  Jas.  3.  Hardin,  who  is  also  a 
plaintiff  in  his  own  right.  The  Jiecessary  af- 
fidavit disclosing  a  right  to  sue  by  next 
friend  is  not  filed,  nor  was  a  bond  for  costs 
given  for  these  two  Infants,  although  objec- 
tion was  made  thereto  in  due  time.  The  pro- 
visions of  Code,  {  37,  seem  to  leave  no  dis- 
cretion with  the  court  The  motion  to  dis- 
miss as  to  these  two  infants  should  have 
prevailed  upon  failure  to  file  affidavit  and  exe- 
cute bond  for  costs.  However,  they  are  nec- 
essary parties  to  the  action,  and  upon  dis- 
missal should  be  made  parties  defendant, 
and  upon  proper  showing  a  guardian  ad  It- 
teu  appointed  to  represent  their  Interest, 
tipon  return  of  the  case  and  a  renewal  of  the 
motion  to  dismiss  the  court  will  require 
plaintiffs  to  comply  with  the  provisions  of 
the  Code  as  to  affidavit  and  bond,  and  permit 
them  to  be  made  parties  defendant. 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  and  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer  to  the  reply, 
and  for  further  proceedings  consistent  here- 
with. 


BLAND  V.  SM1TH.1 

(Ooart  of  Appeals  of  Kentucky.     Jan.  17, 
1002.) 

PRIVATB  PASSWAY— OBSTRUCTION  BY  BREC- 
TION  OP  GATE. 
Plaintiff  was  not  entitled  to  a  mandatory 
injunction  to  compel  defendant  to  remove  a 
gate  acrosa  a  private  passway  owned  by  plain- 
tiff over  the  lands  of  defendant,  the  presump- 
tion beinK  that  the  gate  was  at  a  public  high- 
way, and  therefore  not  an  unreasonable  ob- 
Etmction,  in  the  absence  of  an  averment  to  the 
contrary. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action  by  H.  W.  Bland  against  B.  A, 
Smith  for  a  mandatory  Injunction.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

J.  P.  O'Heara,  for  appellant  W.  H.  Mar- 
riott, for  appellee. 

WHITE,  J.  The  appellant,  Bland,  brought 
this  action  In  equity  seeking  a  mandatory 

^Reported  by  Edward  W.  Hlnes,  Bs(i.,  of  U>*  Traiik* 
tort  bar,  and  tormerlj  state  reportar. 
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injonctlon  to  compel  appellee  to  remoTe  a 
gate  acroBB  a  private  passway  owned  by  ap- 
pellant over  the  lands  of  appellee.  A  demur- 
rer was  GUBtaloed  to  tbe  petition,  and,  falling 
to  amend,  hla  petition  was  dismissed,  and  be 
appeals. 

Tbe  allegations  of  the  petition,  which,  on 
demurrer,  are  taken  as  true,  are  that  appel- 
lant Is  tbe  owner  by  deed  of  a  right  of  pass- 
way  12^  feet  wide  over  certain  described 
lands,  and  has  so  owned  and  enjoyed  tbe 
passway  for  more  than  20  years;  that  with- 
in 1  year  before  filing  tbe  petition  tbe  de- 
fendant "had  forcibly  and  without  right 
«rectcd  and  maintained  and  still  maintains 
across  said  passway  a  gate,  and  refuses  to 
remote  same;  and  that  said  gate  greatly  and 
unreasonably  obstructs  plaintiff's  passway, 
and  imiwlia  the  use  of  same,  and  Impairs 
the  value  of  bis  land."  There  Is  an  entire 
absence  of  averment  as  to  tbe  place  where 
this  gate  Is  erected  and  kept,  as  well  as  the 
conditions  existing  there,  and  tbe  pleader 
concludes  It  unreasonably  obstructs  the  use 
«f  tbe  passway,  but  states  no  facts  showing 
that  it  is  unreasonable,  or  from  which  the 
«ourt  will  necessarily  conclude  It  to  be  an 
imreasonable  obstruction.  The  deed  filed 
with  the  petition  grants  an  easement,— a 
right  to  use  tbe  12^  feet  of  ground  for  a 
passway.  Tbe  fee  is  not  conveyed.  Appel- 
lant is  entitled  to  tbe  free  use  of  the  way; 
but  It  has  been  often  held  by  this  court  that 
tbe  owno:  of  the  fee  might  erect  a  gate 
across  a  passway  at  the  Intersection  of  the 
way  with  a  public  highway,  and  that  this 
would  not  be  an  unreasonable  obstruction  of 
the  enjoyment  of  the  easement.  For  aught 
tbe  petition  shows,  this  gate  of  which  com- 
plaint is  made  may  be  at  tbe  public  high- 
way. Taldng  the  pleading  most  strongly 
against  the  pleader,  the  court  was  authorised 
to  conclude  that  tbe  gate  was  at  tbe  public 
highway,  and  therefore  not  an  unreasonable 
obstruction.  The  demurrer  to  the  petition 
was.  In  our  opinion,  properly  sustained. 

Judgment  affirmed. 


FELTON  V.  ANDERSON.* 

<Court  of  Appeals  of  Kentucky.     Jan.  17, 
1902.) 

RAILHOADS— KILLING  OF  HORSES  BY  TRAIN— 

PRESUMPTION  OF  NEGLiaHNCB 

OVERCOME. 

In  an  action  to  recover  damages  for  the 
negligent  killing  of  horses  struck  by  a  train, 
it  appearing  from  the  uncontradicted  and  un- 
iinpeached  teetlmoDjf  of  defendant's  servants 
in"  charge  of  the  tram  that  the  presence  of  the 
horses  on  the  track  was  not  discovered,  and 
could  not  by  the  exercise  of  ordinary  care  have 
been  discovered,  in  time  to  prevent  the  injury, 
defendant  was  entitled  to  a  peremptory  in- 
struction; the  presumption  of  negligence  being 
overcome. 

Appeal  from  circuit  court  Lincoln  county. 
"Not  to  be  officially  repwrted." 

*  Reported  by  Edward  W.Hiae8,Ewi.,o(  the  Frank- 
tort  bar,  and  tormerly  state  reporter. 


Action  by  Hall  Ajiderson  agalast  S.  M.  Fel- 
ton,  receiver,  to  recover  damages  for  tbe  neg- 
ligent klUbig  of  live  stock,  and  for  neglig^it- 
ly  setting  fire  to  fencing  and  grass  by  sparks 
from  locomotivea  Judgment  far  plaintlfl, 
and  defendant  appeals.    Reversed. 

Slmrall  ft  Oalvin  and  J.  W.  Alcorn,  for  ap- 
pellant W.  O.  Welch  and  Hill  &  McRobots, 
for  appellee, 

.CREAlt,  J.  This  action  was  tor  the  negli- 
gent killing  of  two  horses  by  the  railway 
trains  operated  by  appellant  and  for  dam- 
ages for  negligently  setting  fire  to  fencHng 
and  grass  by  sparks  from  appellant's  locomo- 
tives. The  evidence  upon  tbe  question  of  dam- 
ages for  tbe  destruction  of  the  fencing  and 
grass  Is  conflicting,  and  that  question  seems 
to  bare  been  fairly  submitted  to  the  Jury. 
But  In  the  matter  of  the  damages  claimed 
for  the  killing  of  the  horses  tbe  evidence  of 
tbe  engineers  and  trainmen  in  charge,  whose 
duty  It  was  to  be,  and  who  were,  on  the  look- 
out shows  that  the  stock  was  struck  by 
passenger  trains  running  at  a  high  rate  of 
speed  In  the  nighttime;  trains  making,  possi- 
bly, 60  miles  or  more  an  hour,  and  being 
heavy  passeng^  trains,  of  some  eight  or  nine 
cars.  These  witnesses  further  testified  that 
It  was  impossible,  although  the  train  was 
thOTOughly  equipped  with  proper  api^lances, 
to  have  stopped  the  train  within  tbe  distance 
when  tbe  horses  could  first  have  been  seen, 
or  were  seen,  before  they  were  struck.  TJpon 
this  point  their  testimony  was  not  contra- 
dicted. The  Jury  was  not  authorized  to  dis- 
believe these  witnesses,  without  their  being 
contradicted  ot  Impeached.  Their  testimony 
was  sufficient  to  overcome  the  prima  fade 
case  of  negligence  made  under  the  statute  by 
the  fact  of  the  killing  of  the  horses;  and  up<m 
that  state  of  the  record  the  motion  of  appel- 
lant for  a  peremptory  instruction  as  to  the 
claim  for  tbe  horses  should  have  been  sus- 
tained, and  that  much  of  the  case  withdrawn 
from  the  Jury. 

For  this  error,  the  Judgment  Is  reversed, 
and  cause  remanded  for  a  new  trial  consist- 
ent with  this  opinion. 


MARSHATiTj  et  al.  r.  BARBER  ASPHALT 

PAV.  CO.i 

(Court  of  Appeals  of  Kentucky.     Jan.  17. 

1902..(S 

STREET  ASSESSMENTS— APPORTIONMENT  OF 
COST  OF  CURBING. 
Where  no  sidewalk  had  ever  been  eoa- 
Btructed,  and  there  was  not  sufficient  ^ac« 
abutting  on  the  street  belonging  to  the  d^  to 
allow  the  construction  of  a  sidewalk,  the  curb- 
ing was  a  part  of  the  street.,  and  should  be  ap> 
portioned  to  the  numt>er  of  sqaare  feet  owned 
by  tbe  lot  owners  in  the  fourth  of  a  sqoar* 
contiguous  to  the  improvement  and  not  ac 
cording  to  the  front  feet 

"Not  to  be  officially  reported." 

>  Reported  br  Edward  W.  Hlnes,  Btq.,  of  th*  FnuA- 
tort  bar,  and  totmnlj  itata  reporter. 
*  For  extended  opinion,  aee  66  S.  W.  731. 
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Petition  for  rehearing.    Granted. 
For  former  report,  see  52  S.  W.  1117. 

DU  RBLLtB,  J.  The  second  paragraph  of 
appellants'  answer,  to  which  a  demurrer  was 
sustained,  presents  the  question  that  no  side- 
walk bad  ever  been  constructed,  and  that 
there  was  not  sufficient  space  abutting  on 
the  street,  belonging  to  the  city,  to  allow  the 
construction  of  a  sidewalk;  that  the  curbing 
was  therefore  a  part  of  the  street,  and 
should  be  apportioned  to  the  number  of 
square  feet  owned  by  the  lot  owners  In  the 
fourth  of  a  square  contiguous  to  the  im- 
prorenient  and  not  according  to  the  front 
feet  fronting  the  ioiproTement. 

According  to  the  opinion  in  01^  of  Loul»> 
vlUe  ▼.  Tyler  (delivered  Nov.  20,  1801)  65  S. 
W.  125,  tttiB  presents  a  case  for  a  reappor- 
tionment of  the  cost  of  the  curbing;  and  the 
Judgment  Is  reversed,  with  directions  to 
overrule  the  demurrer  to  the  second  para- 
graph of  the  answer,  and  for  further  pro- 
ceedings In  conformity  with  the  opinion  in 
that  cane.  In  other  respects  the  petition  for 
rehearing  Is  overmled. 


OOWAOa.   y.   DBERING   DAMP   GROUND 
ASS'N.i 

(Court  of  Appeals  of  Kentucky.    Jan.  17, 
1002.) 

CORPORATIONS— RIGHT  OF  STOCKHOLDER  TO 
SUB. 

A  Stockholder  was  not  entitled  to  specific 
performance  of  a  contract  between  defendant 
and  the  corporation  by  which  the  corporation 
was  to  convey  to  defendant  certain  land,  as 
plaintiff  could  not  convey,  and  did  not  tender 
a  deed  of  conveyance;  nor  was  plaintiff  enti- 
tled to  rents,  as  he  was  not  the  owner  of  the 
land,  or  entitled  to  possession,  the  right  of  ac- 
tion, if  any,  being  In  the  corporation. 

Appeal  from  clrcnlt  court,  Nicholas  connty. 

"Kot  to  be  officially  reported." 

Action  by  James  M.  Collier  against  the 
Deertng  (Tamp  Ground  Association  to  com- 
pel defendant  to  issue  and  deliver  to  plaintiff 
certain  shares  of  stock  In  defendant  corpo- 
ration, and,  in  the  alternative,  to  recover 
rents.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Thomas  Owens,  for  appellant.  Kennedy  St 
Williamson  and  I.  B.  Roes,  for  appellee^ 

WHITK,  J.  The  appellant,  Collier,  brought 
this  action  to  compel  apiwUee  to  issue  and 
deliver  to  him  25  shares  of  stock  In  appellee 
corporation,  and,  if  that  could  not  be  had, 
to  recover  rents  for  a  certain  parcel  of  ground 
used  and  occupied  by  appellee  for  four  years. 
A  demnrrer  to  the  petition  was  sustained, 
and  again  sustained  to  the  petition  as  amend> 
«d.  Appellant  at  last  declining  to  plead  fur- 
ther, his  petition  was  dismissed,  and  he  ap- 
peals. 

'Reported  br  Edward  W.  Hlaes,  B:Bq.,  of  Ue  Frank- 
tfort  bar,  and  tormarly  state  reporter. 


The  facts  upon  which  the  action  Is  based 
appear  by  the  last  amendment  to  be  that  ap- 
pellant and  one  McClure  owned  one-half  the 
shares  of  stock  in  a  corporation  known  as  the 
Washington  Mining  &  Manufacturing  (Com- 
pany. The  other  one-half  of  the  shares  were 
owned  by  the  same  stockhcdders  who  com- 
pose the  appellee  corporation.  The  Washing- 
ton Mining  &  Manufacturing  Company  own- 
ed a  mill  and  47  acres  of  land.  The  stock- 
holders of  appellee  sold  their  one-half  the 
stock  in  the  Washington  Company,  reserving 
their  right  to  share  in  the  land,  which  seems 
not  to  have  been  necessary  for  the  business 
of  the  Washington  Company,  The  appellant 
and  McCHure  then  bargained  with  appellee  or 
the  stockholders  to  sell  one-half  Interest  in 
the  47  acres  of  land  owned  by  the  Washing- 
ton Company  at  an  agreed  price,  and  to  be 
paid  for  In  stock  of  appellee  company.  It  be- 
ing contemplated  that  the  47  acres  of  land 
would  then  become  a  part  of  the  assets  of 
the  appellee  company.  A  deed  from  appel- 
lant and  McCIure  was  drawn,  signed,  and  ac- 
knowledged to  a  one-half  Interest  In  the  land, 
but  was  never  delivered  or  accepted  by  ap- 
pellee. The  land  was  taken  Into  the  posses- 
sion of  appellee  association,  and  used  for  four 
years.  The  title  all  the  time  was  In  the 
Washington  Company,  but  seems  to  have 
been  considered  by  all  the  original  stockhold- 
ers of  the  Washington  Company  as  apart 
from  Its  business,  and  the  separate  property 
of  the  stockholders,  distinct  from  the  corpo- 
ration. It  was,  in  fact,  purchased  by  the 
Washington  Company,  which  executed  its 
notes  for  some  deferred  payments,  and  in  the 
agreement  between  appellant  and  McClure 
with  appellee  association  these  notes  were  to 
be  assumed  and  paid  by  the  appellee.  These 
facts  are  pleaded,  and  specific  performance 
sought,  or.  If  that  cannot  be  had,  appellant 
seeks  to  recover  rents  for  his  share  of  the 
47  acres.  The  court  below  held  that  no  cause 
of  action  was  presented.  In  that  conclusion 
and  Judgment  there  was.  In  our  opinion,  no 
error.  The  pleadings  admit  that  the  title  to 
the  land  was  In  the  Washington  Mining  ft 
Manufacturing  Company,  and  never  In  appel- 
lant. The  Interest  of  appellant  in  the  land 
was  only  that  of  a  stockholder  In  the  corpo- 
ration. He  had  no  right  or  title  to  the  land 
that  be  could  sell  or  convey,  nor  was  he 
entitled  to  rents  for  its  nse.  Under  the  facts 
stated,  recovery  for  rents  would  be  by  the 
Washington  Company;  and  If  that  company, 
after  proper  demand,  refuses  to  sue,  appel- 
lant might  maintain  an  action  for  the  benefit 
of  the  corporation.  But  in  his  own  right  he 
has  shown  no  cause  of  action.  He  was  not 
entitled  to  specific  performance,  for  he  could 
not  convey,  and  did  not  tender  a  deed  of  con- 
veyance. He  was  not  entitled  to  rents  be- 
cause he  was  not  the  owner  of  the  land,  nor 
was  he  entitled  to  possession  of  same,  or  any 
part  thereof.  That  right  was  In  the  corpora- 
tion, of  which  he  was  a  shareholder;  ■ 

Judgment  affirmed,     i  tized  by  V.jOOQIC 
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ISDN  T.  COiIM0NWEALTH.» 

(Court  of  Appeals  of  Kentucky.    Jan.  17, 
1902.) 

CRIMINAL  LAW— PAILDRB  OF  BILL  OF  EXCEP- 
TIONS TO  SHOW  READINO  OF  INDICTMENT 
TO  JURY— ERROR  NOT  ASSIGNED  AS  GROUND 
FOR  NEW  TRIAL— INSTRUCTIONS  TO  JURY. 

1.  The  failure  of  a  bill  of  ezceptious  to  state 
that  the  indictment  was  read  to  the  jury  does 
not  authorize  the  assumption  that  it  was  not 
read,  though  the  bill  states  that  it  contains  a 
record  of  all  of  the  proceedings  had  on  the 
trial. 

2.  There  can  be  no  rerersal  for  a  failure  to 
read  the  indictment  to  the  jury,  unless  it  U 
assigned  as  a  ground  for  new  trial. 

S.  There  can  be  no  reversal  on  the  •▼idence 
In  a  criminal  case  if  there  is  any  evidenm  tend- 
ing to  show  guilt. 

4.  It  is  error,  in  instructing  the  jury  in  a 
criminal  case,  not  to  require  them  to  Delieva 
"beyond  a  reasonable  doubt"  the  existence  of 
the  facts  necessary  to  constitute  guilt. 

Appeal  from  circuit  court,  Letcb»  county. 

"Not  to  be  offlclally  reported." 

Ell  Ison  -was  convicted  of  the  offense  of 
discharging  a  deadly  weapon  at  random  upon 
the  public  highway,  and  he  appeals.  Re- 
versed. 

D.  D.  Fold  &  Son,  for  appelant  Morrison 
Breckinridge  and  R.  J.  Breckinridge,  for  the 
Commonwealth. 


OUFFT,  O.  J.  Tbe  appellant  was  indicted 
in  the  circnlt  court  of  Letcher  county,  char- 
ged with  the  offense  of  discharging  a  deadly 
weapon  at  random  upon  the  public  highway. 
The  trial  resulted  In  a  verdict  and  Judgment 
against  appellant  In  the  sum  of  $100,  and,  his 
motion  for  a  new  trial  having  been  overrul- 
ed, he  prosecutes  this  appeal.  The  grounds 
relied  upon  for  a  new  trial  are,  In  substance, 
as  follows:  (1)  EIrror  of  the  court  as  to  the 
admission  of  evidence;  (2)  because  the  vep- 
dlct  Is  not  supported  by  the  evidence;  (3)  er^ 
ror  of  the  court  In  falling  to  properly  Instroct 
the  Jury,  and  error  by  mlslnstructlng  the  Jar/ 
upon  the  law. 

The  appellant.  In  his  brief,  assumes  that 
the  Indictment  was  not  read  to  the  trial  Jury, 
nor  the  plea  of  defendant  announced  by  any 
one,  and  insists  upon  a  reversal  for  that  rea- 
son; citing  In  support  of  his  contention  the 
case  of  Farris  v.  Com.  (Ky.)  63  8.  W.  616. 
It  Is  true  that  the  opinion  in  the  case  supra 
decides  that  such  failure  is  ground  for  a  re- 
versal, but  we  apprehend  that  the  error  com- 
plained of  In  that  case  was  objected  to  at 
the  time  of  trial,  and  relied  upon  as  one  6f 
the  grounds  for  a  new  trial.  Nothing  of  that 
kind  appears  In  the  bill  of  exceptions  in  the 
case  at  bar.  It  Is  true  that  toward  the  close 
of  the  bill  of  exceptions  this  language  Is  nsed: 
"This  being  all  that  was  done,  or  all  the  pro- 
ceedings had,  on  said  trial  or  concerning 
same."  We  are  not  authorized  to  assume 
from  this  statement  that  the  indictment  In 
fact  was  not  read  to  the  Jury,  and,  besides, 
the  failure  to  so  read  was  not  relied  upon  or 

*  Reported  by  Edward  W.  Hlnes,  Esq.,  ol  Ui«  Frank- 
)rt  bar,  and  formerly  state  reporter. 


referred  to  In  any  manner  In  the  motion  for 
a  new  trial.  Even  If  It  be  conceded  that  the 
bill  of  exceptions  should  be  construed  to  show 
that  the  Indictment  was  not  read,  the  failure 
of  ai^Uant  to  make  the  same  one  of  the 
grounds  for  a  new  trial  precludes  blm  from 
relying  upon  such  omlsslcm  as  ground  for  a 
reversal.  It  Is  a  well-settled  rule  of  this 
court  that  appellant  should  state  In  his  rea- 
sons for  a  new  trial  the  ground  upon  which 
he  thinks  the  prejudicial  error  was  commit- 
ted. If  the  attention  of  the  trial  court  had 
been  called  to  this  error.  If  such  error  In  fact 
occurred,  doubtless  the  circuit  Judge  would 
have  granted  a  new  trial. 

We  think  the  evidence  was  sufficient  to 
supiwrt  the  verdict  and  Judgment  The  Oode 
of  Practice  provides  that,  if  there  be  any 
evidence  tending  to  show  the  guilt  of  the  de- 
fendant, this  court  has  no  power  to  reverse 
on  account  of  the  weight  of  evidence;  nor 
do  we  think  the  court  erred  as  to  the  admis- 
sion of  evidence. 

The  Instruction  given  by  the  court  was  ex- 
cepted to  at  the  time  of  trial,  and  made  one 
of  the  grounds  upon  which  a  new  trial  was 
asked.  It  is  assailed  In  the  argument  upon 
the  assumption  that  It  was  not  substantially 
In  the  words  of  the  statute  creating  the  of- 
fense. We  do  not  think  such  objection  tena- 
ble, but  the  Instruction,  as  copied  In  the  bill 
of  exceptions,  falls  to  require  the  Jury  to  be- 
lieve the  defendant  guilty  beyond  a  reasona- 
ble doubt,  the  Instruction  on  that  point  being 
as  follows:  "The  court  then  Instructed  the 
Jury  that.  If  they  believed  from  the  evidence 
that  the  defendant,  Eli  Ison,  In  this  county, 
and  within  less  than  twelve  months  before 
the  finding  of  the  Indictment  In  this  case,  dis- 
charged a  deadly  weapon  at  random,"  etc.  It 
will  be  seen  that  the  Jury  was  not  required 
to  believe  the  defendant  guilty  beyond  a  rea- 
sonable doubt,  and  for  this,  and  this  alone, 
the  Judgment  is  reversed,  and  cause  remand- 
ed for  a  new  trial  and  proceedings  consistent 
herewith. 


HOWE  V.   MILLER.t 

(Oonrt  of  Appeals  of  Kentucky.    Jan.  17, 
1902.) 

REAL  ESTATE  BROKERS— COMMISSIONS  FOR 
MAKING  SALE— RATIFICATION. 
In  an  action  by  a  broker  to  recover  com- 
missions for  makini;  a  sole,  defendant's  arqm- 
escence  In  plaintiff's  statement  that  -  plaintiff 
had  secured  a  loan  for  the  prospective  pur- 
chasers did  not  fairly  justify  the  conclusion 
that  defendant  ratified  the  agency  claimed  by 
plalutiff,  as  no  claim  of  agency  was  suggested 
by  plaintiff's  statement. 

"Not  to  be  officially  reported." 
Petition  for  rehearing.    Denied. 
For  former  report,  see  65  S.  W.  353. 

DU  RELLB,  J.  The  petition  for  rehearing 
is  directed  to  the  question  whether  an  In- 
struction should  have  been  given  upon  the 

*  Reported  hy  Edward  W.  Hlnes,  Esii,,  of  tba  Frank- 
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nibject  of  ratlflcatloii,  and  quotes  folly  tbe 
evidence  8upi>osed  to  bear  on  that  point 
We  do  not  think  tbla  evidence  supports  tbe 
Idea  of  a  ratification  of  an  emploTment  as- 
sumed by  Howe  to  exist  It  seems  clear 
that  Miller  did  not  make  any  direct  em- 
ployment for  Howe  to  sell  for  him  to  the 
doctors.  Miller  himself  negotiated  with 
them.  His  ofTer  was  before  them  before 
Howe  came  to  see  blm.  He  had  repudiated 
to  them  the  idea  of  an  agency  in  Howe.  His 
acquiescence  in  Howe's  statement  that  the 
latter  bad  secured  a  loan  for  the  prospective 
purchasers  could  not  fairly  be  said  to  Justify 
the  conclusion  that  by  such  acquiescence  he 
ratified  the  agency  claimed  by  Howe,  for  no 
claim  of  agency  was  suggested  by  Howe's 
statement  We  think  these  views  are  sus- 
tained by  the  reasoning  In  Vlley  v.  Fettlt  90 
Ky.  576.  20  8.  W.  438,  and  Qreene  ▼.  Owlngs 
(Ky.)  41  S.  W.  264. 
The  petition  is  overruled. 


MBDDIS   V.   DBLLENOER  et  al.t 

(Court  of  Appeals  of  Kentucky.    Jan.  17, 

1902.) 

TALIDITT  OP  JDDOMKNT— PRBSUMPTION  THAT 
WAKNING  ORDER  yfK3  MADE. 
It  appearing  from  the  clerk's  certificate 
on  the  petition  iu  an  action  and  from  a  docket 
entry  made  by  hfm  that  a  warning  order  was 
made,  and  the  report  of  the  warning  order  at- 
torney appearing  in  the  record,  the  fact  that 
tbe  warning  order  is  not  fonnd  in  the  papers 
sfter  the  lapse  of  20  years  does  not  render  the 
lodgment  void,  as  it  will  be  presumed  that  it 
has  been  detached  from  the  petition,  and  lost 
rsther  than  that  it  was  never  made. 

Appeal  from  circuit  court  Jefferson  coun- 
ty, law  and  equity  division. 

rro  be  officially  reported." 

Action  by  John  H.  Dellenger  and  others 
against  Charles  S.  Meddis  for  specific  per- 
(Mmance  of  a  contract  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Lem  H.  McHenry  and  John  J.  McHenry, 
for  appellant    0.  H.  Shield,  for  appellees. 

WHITE,  J.  This  is  an  action  for  specific 
performance  of  a  contract  of  sale  of  realty. 
Appellant  admitted  the  contract,  but  declin- 
ed to  comply,  because,  as  he  alleged,  ap- 
pellees were  unable  to  convey  a  title  in  fee, 
for  various  defects  in  the  title  suggested  In 
the  answer.  The  conrt  sustained  a  demur- 
rer to  tbe  answer,  and  adjudged  specific  per- 
formance, and  hence  this  appeal. 

It  Is  alleged  in  the  answer  that  appellee 
derived  title  by  purchase  at  a  Judicial  sale 
in  an  action  to  settle  the  estate  of  Louis 
Lentz,  deceased:  that  Lentz  derived  title  by 
purchase  at  Judicial  sale  in  an  action  No. 
32,754,  brought  by  Floyd  Frye,  to  sell  said 
land  In  order  to  its  reinvestment.  It  is  in 
this  action  Ko.  82,754  that  there  is  a.  defect 

■Reported  bj  Bdward  W.  Hlnes,  Esq., of  tbe  Frank- 
tort  bar,  and  tormarlr  etate  reporter. 


of  title  pleaded.  Tbe  facts  as  to  tbnt  action 
are  that  Floyd  Frye  was  the  owner  and 
holder  under  the  will  of  his  grandfather, 
Floyd  Parks,  of  a  defeasible  fee  In  this  land, 
the  defeasance  being  that  Frye  should  die 
without  issue  of  his  body.  Frye  Instituted 
action  No.  32,754  to  sell  the  land  and  to  re- 
invest the  proceeds  In  other  property  in  the 
state  of  Indiana.  In  that  action  Frye  made 
all  living  persons  who  might  take  under  the 
win  of  Floyd  Parks  in  case  of  defeasance 
parties  defendants.  All  who  would  first  take 
under  the  will  were  either  actually  served 
with  process  or  appeared  and  answered,  but 
some  of  the  defendants  to  that  suit  who 
might  in  case  of  defeasance,  inherit  through 
the  parents,  or  take  under  the  will  by  rea- 
son of  the  death  of  their  parents.  If  that 
should  occur  before  defeasance,  were  non- 
residents, and  were  not  personally  served, 
and  did  not  appear.  It  appears  from  the 
record  of  that  suit  No.  82,764  that  an  affi- 
davit tix  warning  order  was  made,  and  the 
clerk  Indorsed  on  the  petition  and  on  bis 
docket  that  a  warning  order  had  been  made, 
and  an  attorney  appointed  to  represent  tbe 
nonresidents;  but  the  warning  order  Itself 
is  not  in  the  record.  It  was  not  written  on 
the  petition,  and  is  not  found  In  the  papers 
of  the  case.  The  nonresidents'  attorney 
made  bis  report  and  the  proceedings  there- 
after are  regular,  as  the  record  shows.  The 
land  was  sold,  and  by  Judgment  tbe  proceeds 
were  Invested  In  lands  in  Indiana,  to  be  held 
under  the  same  conditions  and  limitations  as 
the  lands  here  were  held  by  Frye.  These 
proceedings  and  Judgment  were  had  and  ren- 
dered In  1878.  It  Is  alleged  that  the  appellee 
Dellenger,  since  his  purchase  at  decretal 
sale,  had  brought  an  action  to  quiet  his  ti- 
tle, in  which  he  obtained  Judgment  but  that 
In  that  action  there  were  nonresidents  con- 
structively summoned,  and  that  such  Judg- 
ment had  not  been  rendered  five  years,  and 
it  was  therefore  possible  for  any  defendant 
herein  to  obtain  a  new  trial  if  the  defect 
suggested  in  action  No.  32,754  was  well  tak- 
en, and  thereby  rendered  the  Judgment  and 
decree  void.  The  question  presented  by  the 
answer  pleading  a  defect  In  the  title  is:  Is 
the  judgment  rendered  In  1878  at  the  in- 
stance of  Floyd  Frye— case  No.  32,754— void 
by  reason  of  the  fact  that  the  warning  order 
written  out  by  the  clerk  does  not  appear  in 
the  record  or  papers  on  file?  In  our  opinion, 
this  does  not  render  the  Judgment  void. 
Aside  from  tbe  question  of  whether  the  non- 
residents therein  were  necessary  parties  to 
that  suit,  we  are  of  opinion,  and  so  hold, 
that  the  mere  failure  to  find  the  written 
warning  order  made  by  tbe  clerk  will  not 
authorize  the  court  at  this  remote  period  of 
time,  to  declare  the  Judgment  void.  The 
record  leaves  no  doubt  that  a  warning  order 
was  made.  The  clerk  so  certifies  on  the  pe- 
tition, and  also  makes  such  a  memorandum 
on  his  docket  book.  These  Indorsements  arcj 
"Pet  and  aft  fid.  and  2  ezhs.  fid.    Sum.  ^ 
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14  COS.  ISBd.  W.  O.  (md  L.  A.  Wood  atty. 
Att:  S.  F.  Chlpley,  elk."  Tbese  entries  evi- 
dently mean,  "Petition  and  affidavit  filed, 
2  exhibits  filed.  Summons  and  14  copies  Is- 
sued. Warning  order  and  I*  A.  Wood,  at- 
torney. Attest:  S.  F.  Cblpley,  Clerk."  These 
are  the  usual  file  marks  of  the  clerls.  of  his 
acts,  and  are  made  by  him  in  his  official  ca- 
pacity. After  the  lapse  of  more  than  20 
years,  the  court  must  conclude,  in  the  ab- 
sence of  a  contrary  showing,  that  this  cer- 
tificate of  the  clerk  is  true,  and  that  the 
warning  order  was  made.  The  report  or  an- 
swer of  the  warning  order  attorney  Is  on  file, 
and,  as  this  is  a  jurisdictional  fact,  we  are 
authorized  to  presume  in  favor  of  the  Juris- 
diction, rather  than  against  it  It  may  not 
have  been  possible  or  practical  to  write  the 
warning  order  on  the  petition.  If  It  bad 
been  written  on  a  separate  piece  of  paper, 
and  attached  to  the  petition,  it  would  have 
been  sufficient  It  could  not  be  that  If  It 
was  detached  from  the  petition,  and  lost,  the 
judgment  woald  be  destroyed.  We  mast 
presume  that  It  was  written  as  the  clerk  cer- 
tifies, and  has  been  lost  out  of  the  papers, 
which  presumption  upholds  the  judgment, 
rather  than  Ignore  the  certificate,  and  the 
docket  entry,  and  the  other  facts  apparent 
from  the  record,  and  from  the  mere  failure, 
after  20  years,  to  find  the  warning  order  in 
the  records,  declare  a  solemn  decree  of  a 
court  of  general  jurisdiction  void.  New- 
comb's  Ei'rs  T.  NewccMmb,  13  Bush,  544,  26 
Am.  Rep.  222;  Wilson  v.  Teague,  96  Ky.  47, 
28  S.  W.  656;  Sears'  Heirs  v.  Sears'  Heirs, 
96  Ky.  178,  25  S.  W.  600,  44  Am.  St  Rep.  213; 
Berry  v.  Foster  (Ky.)  58  S.  W.  709.  In  this 
view  of  the  case  it  Is  Immaterial  that  the 
nonresidents  in  the  suit  by  appellee  to  quiet 
title  may  yet  have  time  to  answer  and  set 
aside  the  judgment  as  they  cannot,  so  far 
as  the  facts  appear  herein,  present  a  valid 
objection  to  the  old  action  No.  32,754,  from 
which  appellee  obtained  title.  We  conclude, 
therefore,  the  answer  of  appellant,  Meddis, 
presented  no  defense  to  this  action,  and  the 
demurrer  thereto  was  properly  sustained. 
Judgment  affirmed. 


BOARD  OP  COUNOILMEN   OP  CilTY  OP 

FRANKFORT   v.   DEPOSIT  BANK 

OP  FRANKFORT. 

(Oonrt  of  Appeals  of  Kentucky.     Jan.  16« 
1902.) 

•'Not  to  be  officially  reported." 
Dissenting  opinion.    For  majority  opinion, 
see  65  S.  W.  10. 

O'REAR,  J.  To  my  mind,  the  contTolIIng 
question  in  this  case  is,  does  the  Judgment 
of  the  United  States  circuit  court,  of  June, 
1898,  In  the  action  of  Bank  v.  Stone,  88  Fed. 
883,  decide  necessarily  the  matter  involved 
in  this  suit?  If  it  does,— the  parties  to  this 
«ult  having  been   parties  to  that,  and  the 


Judgment  being  unreversed  and  yet  hi  force, 
—it  is  a  bar  to  this  suit  by  appellant  Here 
appellant  aeekM  to  recover  of  appellee  bank 
certain  taxes  under  the  existing  revenue  law. 
Appellee  in  the  former  action  In  the  United 
States  court  claimed,  and  that  court  decided, 
that  It  had  such  a  contract  with  the  state 
of  Kentucky,  by  having  accepted  the  provi- 
sions of  what  was  known  as  the  "Hewitt 
Law,"  that  It  conld  not,  without  its  consent, 
be  taxed  otherwise  than  as  provided  by  tbat 
law,  which  did  not  admit  of  the  taxation  now 
sought  to  be  enforced.  In  the  suit  in  the  fed- 
eral court,  taxes  for  the  years  1895,  ltJ96, 
1897,  and  1808,  "and  any  subsequent  years," 
seem  to  have  been  put  directly  in  issue.  Tbe 
court's  judgment  though,  goes  beyond  the 
mere  adjudication  of  the  right  to  collect  the 
municipal  tax  for  those  years  "and  subse- 
quent years."  The  court  expressly  ad- 
judged: "It  is  further  adjudged,  ordered, 
and  decreed  that  by  reason  of  the  several 
pleas  of  res  adjudicata  relied  on  by  the  com- 
plainant In  its  bill,  and  as  shown  by  the  ex- 
hibits therewith,  the  complainant  has  estab- 
lished a  contract  with  the  commonwealth  of 
Kentuclcy,  under  the  provisions  of  article  2 
of  the  act  of  the  general  assembly  of  the 
state  of  Kentucky  entitled  'An  act  to  amend 
the  revenue  laws  of  the  commonwealth  of 
Kentucky,'  approved  May  17,  1896,  and  the 
acceptance  of  the  same  by  the  complainant 
the  terms  of  which  contract  the  common- 
wealth cannot  alter  or  change  without  the 
consent  of  the  complainant;  that  by  the 
terms  of  this  contract  the  complainant  and 
its  shares  of  stock  cannot  during  its  corpo- 
rate existence,  be  assessed  for  taxation  for 
state  purposes  In  a  different  mode  or  at  a 
greater  rate  of  taxation  than  as  prescribed 
in  said  act,  and  can  be  assessed  for  taxation 
and  taxed  for  county  and  municipal  purposes 
only  upon  its  real  estate  used  by  it  In  con- 
ducting Its  business;  that  the  provisions  of 
the  present  constitution  of  the  common- 
wealth of  Kentucky,  and  the  act  of  Novem- 
ber 11,  1892,  80  far  as  they  are  intended  to 
provide  or  do  provide  for  any  assessment 
or  taxation  of  the  complainant's  property, 
rights  of  property,  or  franchise,  or  shares  of 
stock,  except  to  the  extent  and  In  the  manner 
provided  by  sections  1,  2.  and  8  of  article  2 
of  the  said  act  approved  May  17,  1886,  and 
except  to  assess  and  tax  for  county  and  mu- 
nicipal purposes  upon  Its  real  estate  used 
in  conducting  its  business,  are  in  violation 
of,  and  repugnant  to,  the  federal  constitu- 
tion, and  void."  It  is  said  in  the  majority 
opinion  that  as  the  decision  of  the  federal 
court  was  based  upon  a  judgment  then  In 
force  in  the  state  court  but  subsequently  re- 
versed, the  United  States  court  probably 
would  not  have  decided  the  case  as  It  did 
if  the  state  court  Judgment  liad  not  then 
been  in  force.  I  apprehend  that  the  ques- 
tion presented  here  by  the  plea  of  rea  ad- 
Judlcnta  Is  not  what  the  court  ought  to  have 
decided,  nor  as  to  whether  Its  decision  was 
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supported  by  the  facta  or  In  law,  but,  did  It 
decide  the  question  now  Involved?  From 
the  language  quoted  ftom  Its  Judgment,  I 
think  It  did.  That  Judgment  distinctly  and 
oneqaiyocally  declared  the  acceptance  of  the 
Hewitt  law  by  appellee  was  an  Irrevocable 
contract.  It  enjoined  the  city  from  attempt- 
lug  to  collect  any  tax  upon  appellee's  shares 
of  stock,  except  In  the  manner  and  to  the 
extent  provided  In  the  Hewitt  bllL  If  we 
were  at  liberty  to  disregard  the  fact  that 
was  adjudicated,  and  In  this  collateral  at- 
tack look  merely  to  the  basis  or  reason  for 
the  dedaion,  we  would  at  once  have  to  de- 
termine, upon  any  plea  of  res  adjudicata,  the 
merits  of  the  original  controversy.  This,  of 
course,  could  not  be  allowed.  To  do  so 
would  be  to  abandon  at  once  the  whole  doc- 
trine of  res  adjudicata,— one  of  the  most  nec- 
essary branches  of  the  law  of  estoppel.  The 
temptation  Is  often  very  strong,  in  a  case  of 
peculiar  merit,  to  abandon,  or  at  least  to  lay 
aside,  the  doctrine.  Sometimes  Its  very 
harshness  repels  the  instinctive  sense  of  Jus- 
tice. Yet  upon  a  careful  reconsideration  of 
the  reasons  underlying  it.  and  especially  of 
the  Interminable  confusion  and  uncertainty 
that  must  result  in  the  conflicts  inevitable 
upon  its  abandonment,  I  believe  a  safer 
course  lies  in  its  uniform,  strict  observance. 
This  court  has  from  a  very  early  date,  and 
with  oitlre  consistency,  until  this  decision, 
subscribed  to  the  efficacy  of  the  doctrine  as 
generally  applied  by  common-law  courts.  In 
Gamer's  Adm'r  v.  Strode,  5  Lltt  314,  where 
the  Judgment  collaterally  attacked  was  ren- 
dered by  the  court  in  which  the  plea  against 
the  attack  was  made.  It  was  said:  "To  avoid 
the  effect  of  a  decree  in  another  cause,  where 
its  merits  are  collaterally  brought  into  ques- 
tion, cannot  be  permitted.  The  first  record 
must  be  first  changed,  and  then  its  collateral 
operation  will  not  be  injurious.  However 
strong  the  equity  of  the  appellant  may  be, 
the  bar  must  operate  while  it  exists,  unal- 
tered and  unreversed."  In  the  earlier  case 
of  Dupuy  v.  Johnson  (1809)  1  Bibb,  505,  by 
Judge  Boyle,  this  court  held:  "That  a  Judg- 
ment or  a  decree  pronounced  by  a  court  hav- 
ing competent  Jurisdiction  of  the  case  Is  bind- 
ing until  It  Is  reversed  by  a  court  of  appel- 
late Jurisdiction,  and  that  it  can  never  be 
overhauled  or  its  correctness  questioned  In 
an  original  suit.  Is  a  doctrine  founded  upon 
principles  too  solid  to  be  shaken,  and  too 
obvious  to  require  discussion.  The  contrary 
doctrine  would  involve  the  monstrous  ab- 
surdity of  making  litigation  endless,  and  ren- 
dering every  decision  fruitless  and  unavail- 
ing." As  late  as  Paul  v.  Smith,  82  Ky.  461, 
this  view  has  been  sustained.  So  far  as  I 
know.  It  has  never  before  been  questioned 
by  the  court 

For  these  reasons  alone,  the  Judgment  be- 
low should  have  been  afSrmed. 

nn  RELLB  and  BURNAM,  JJ.,  concur 
In  this  dissent. 


DAXIDLS  V.  COVINGTON  &  a  EIL.  B.  * 

TRANSFER  &  BRIDGE  CX).  et  al.i 

(Courts  of  Appeals  of  Kentucky.    Jan.  17, 

1902.) 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISK 
— CONTRIBUTORY    NEOLIOENCB. 

1.  A  bridge  builder  engaged  in  repairing  a 
bridge  assumed  the  risk  of  the  danger  neces- 
sarily Incident  to  snch  work. 

2.  Where  plaintiS,  who  was  one  of  a  crew 
of  four  men  engaged  in  removing  ties  from  a 
railroad  bridge  for  the  purpose  of  putting  in 
new  ties,  placed  hia  hand  on  the  end  of  a  ti.e 
in  guiding  it  so  that  his  hand  struck  a  girder, 
causing  him  to  faint,  and  fall  into  the  river 
below,  the  fact  that  the  foreman,  whose  duties 
called  him  to  another  part  of  tne  bridge,  did 
not  call  some  one  to  take  his  place  for  the  pur- 
pose of  giving  the  word  to  heave  or  launch  the 
ties  did  not  render  the  master  liable,  as  one  of 
the  crew  gave  the  word,  as  had  been  the  cus- 
tom in  the  foreman's  absence,  and  plaintiff, 
with  knowledge  of  that  method  of  working, 
had  made  no  complaint,  thereby  assuming  the 
risk. 

3.  As  the  proximate  cause  of  the  injury  was 
plaintiff's  negligence  in  placing  his  hand  upon 
the  end  of  the  tie,  where,  if  the  tie  struck  a 
girder,  it  was  certain  to  be  injured,  a  peremp- 
tory instruction  for  defendant  was  also  proper 
on  that  ground;  a  servant  having  no  H^ht  to 
look  to  tiie  master  for  damages  for  negligence 
if,  by  the  exercise  of  ordinary  care,  he  could 
have  avoided  Injury. 

Apjieal  from  circuit  court,  Kenton  county. 

"Not  to  be  ofiSclaUy  reported." 

Action  by  Gregory  Daniels  against  the  (Toy- 
Ington  &  Cincinnati  Elevated  Railroad  & 
Transfer  &  Bridge  Company  and  another  to 
recover  damages  for  personal  injuries.  Judg^ 
ment  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Harvey  Myers  and  W.  8.  Pryor,  for  appel- 
lant   Galvln  &  Galvtn,  for  appelleeai 

DU  RELIiE,  J.  The  appellant,  who  Is  a 
bridge  builder,  was  employed  by  appellee 
bridge  company  In  repairing  its  bridge  across 
the  Ohio.  The  bridge,  which  was  being  re- 
paired by  putting  in  new  ties,  Is  a  double- 
track  railway  bridge,  with  wagon  and  foot 
ways  on  either  side  of  the  track.  Between 
the  tracks  and  the  wagon  and  foot  ways  is 
an  open  space  some  feet  in  width,  and  about 
three  feet  below  the  level  of  the  tracks  Is  a 
series  of  parallel  steel  bars,  called  a  "hog 
chain,"  running  lengthwise  of  the  bridge,  and 
forming  a  platform  some  two  feet  or  more  in 
width,  upon  which  a  man  could  walk.  The 
purpose  of  the  hog  chain  Is  explained  in  the 
briefs  as  similar  to  that  of  the  cable  In  a 
suspension  bridge.  The  ties  could  only  be 
removed  and  replaced  a  few  at  a  time,  so 
as  not  to  interfere  with  the  passage  of  trains. 
The  crew  in  which  Daniels  worked  seoms  to 
have  consisted  of  six  men,  four  of  whom  fur- 
nished the  power  which  moved  the  tie  from 
under  the  rails.  The  rails  were  Jacked  up  a 
little  from  the  ties,  which  seem  to  have  been 
sawed  ties,  airaut  the  same  size  and  weli^ht 
as  ordinary  railroad  ties.    At  each  end  of  the 


^Reported  br  Bdward  W.  HInei,  Bsq., ot  thtFrutlP 
tort  bar,  and  tormerly  state  report«r. 
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tie  two  men  lay  down  astride  of  t&e  rail,  one 
on  each  side  of  the  tie,  and,  to  use  appellant's 
expression,  "launched"  it,  by  shOTing  it  to- 
ward the  open  space.  The  other  two  men 
stood  on  the  hog  chain,  and  guided  the  tie, 
80  that  It  might  not  strllje  against  the  up- 
rights, and  might  be  dropped  into  the  rlrer 
below  through  the  open  space.  The  work  had 
been  going  on  for  some  time.  Appellant  had 
been  doing  work  on  the  bridge  and  bridge 
approaches  for  some  weeks,  and  for  some 
days,  at  least,  had  been  engaged  In  this  par- 
ticular work.  There  was  a  foreman  In  charge 
of  sereral  crews  engaged  in  similar  work, 
and  In  doing  other  things  toward  the  repair 
ot  the  bridge.  He  had  general  superylslon 
over  all  the  crews,  and  gave  general  direc- 
tions as  to  what  "work  each  crew  should  per- 
form. As  matter  of  course,  he  did  not  re- 
main continuously  with  any  one  crew.  This 
was  not  necessary.  The  men  understood 
their  work,  and  nothing  could  have  been  done 
by  the  foreman  except  to  give  the  word  to 
the  four  men  engaged  in  shovhig  the  ties 
out,  80  that  they  might  shove  together.  This 
word  could  be  given  as  well  by  one  of  the 
men  as  by  the  foreman,  and  seems  to  have 
been  so  given.  As  the  ties  were  pushed  out 
one  by  one.  If  they  struck  one  of  the  uprights 
beyond  the  hog  chain  the  men  on  the  bog 
chain  pushed  or  pulled  the  tie  so  as  to  clear 
the  upright,  and  the  tie  dropped  Into  the 
river  below,  and  floated  away.  The  work 
was  necessarily  dangerous,  as  all  bridge  work 
must  be.  Of  that  danger  the  men  assumed 
the  risk.  In  guiding  one  of  the  ties,  Daniels 
appears  to  have  put  bis  hand  upon  the  end  of 
the  tie.  It  was  shoved  against  an  upright, 
and  his  trumb  badly  mashed,  though  it  does 
not  appear  that  any  bones  were  broken.  He 
undertook  to  bandage  his  thumb  with  his 
handkerchief.  The  foreman  came  up,  and 
stooped  to  assist  him  in  doing  so,  but,  prob- 
ably from  the  shock  of  the  injury,  he  fainted, 
and  fell  94  feet  to  the  river.  How  he  was 
gotten  out  does  not  appear,  but  he  regain- 
ed consciousness  in  the  hospital,  from  which 
he  was  discharged  some  two  weeks,  later. 
Daniels  thereupon  brought  suit  against  the 
appellees  for  $10,000  damages,  the  negli- 
gence alleged  being  that  the  section  hands, 
"in  the  presence  of  and  by  the  consent  of 
their  said  foreman,  while  plaintiff  necessari- 
ly had  his  band  upon  said  timber  or  cross- 
tie  for  the  purpose  of  guiding  It  through  said 
opening  and  throwing  it  into  the  river,  did, 
with  negligence  and  carelessness,  in  the  pres- 
ence of  and  by  the  consent  of  said  foreman, 
and  without  warning  to  plaintiff,  so  throw 
or  push  the  same  that  it  caught  and  crushed 
the  thumb  upon  plaintiff's  right  hand,"  etc., 
and  carelessly  permitted  him,  while  uncon- 
scious, to  fall  from  the  bridge  to  the  river. 
By  amendment  he  also  averred  negligence 
on  the  part  of  the  foreman,  who  knew  of  his 
dangerous  position,  to  watch  and  prevent  In- 
Jury  to  him,  and  failure  to  employ  a  suffi- 
cient number  of  bands  to  handle  and  remove 


the  cross-ties  in  a  reasonably  safe  manner, 
and  the  employment  of  unskilled  laborers. 

There  is  no  evidence  to  connect  the  rail- 
way company  with  the  appellant's  employ- 
ment or  injury.  The  bridge  company  was 
his  sole  employer.  The  claims  that  the  force 
was  insufficient,  and  that  the  injury  was  in- 
flicted In  the  presence  of  or  by  the  consent 
of  the  foreman,  se«m  to  have  been  aban- 
doned. In  the  argument  it  is  not  insisted 
that  the  foreman  was  compelled  to  remain 
at  the  point  of  danger,  but  that  it  was  his 
duty,  in  the  exercise  of  proper  care  and  pre- 
caution, when  he  left  that  place  to  discharge 
other  duties,  to  have  called  some  of  the  hands 
working  on  the  bridge  to  take  his  place.  The 
case  of  Railroad  Co.  v.  Semonls  (Ky.)  51  S. 
W.  612,  was  a  case  of  insufficient  working 
force,  and  does  not  seem  to  us  at  ail  analo- 
gous to  the  case  at  bar.  There  seems  to 
have  been  no  one  outside  of  the  crew  to  give 
the  word  to  heave  or  launch  the  ties,  except 
at  long  Intervals,  when  the  foreman  hap- 
pened to  be  present.  This  was  known  to 
appellant,  who  continued  to  work  without 
complaint;  and  we  doubt  whether  it  would 
have  been  a  just  ground  of  complaint  The 
two  men  upon  the  hog  chain  occupied  a  much 
better  position  to  see  what  was  going  on  than 
the  men  who  were  launching  the  ties.  They 
were  standing  upon  the  steel  hog  cbain,  some 
two  feet  or  more  In  width,  with  their  bodies 
above  the  level  of  the  ties.  Indeed,  the 
proximate  cause  of  the  injury  to  appellant's 
thumb  seems  to  have  been  his  own  negligence 
in  placing  his  band  upon  the  end  of  the  tie, 
where.  If  the  tie  struck  a  girder,  it  was  cer- 
tain to  be  injured.  The  servant  cannot  look 
to  his  employer  for  damages  for  negligence 
If,  by  the  exercise  of  ordinary  care,  he  could 
have  avoided  Injury.  The  action  of  the  trial 
court  In  granting  a  peremptory  instruction 
seems  fully  Justified  by  the  doctrine-  laid 
down  in  the  cases  of  Kelly  v.  Asphalt  Oo., 
93  Ky.  368,  20  S.  W.  271;  Lostutter  v.  Dailey, 
14  Ky.  Law  Rep.  926;  Mellott  v.  Railroad 
Co.,  101  Ky.  212,  40  S.  W.  600;  Lee  V.  Rail- 
way Co.  <Ky.)  38  S.  W.  509;  Volz  v.  Rail- 
way Co.,  95  Ky.  188,  24  S.  W.  119;  and 
Clark's  Adm'r  v.  Ralh-ood  Co.,  101  Ky.  94, 
89  S.  W.  840. 

The  judgment  Is  affirmed. 


HILL  V.  PETTIT.i 

(Court  of  Appeals  of  Kentudcy.    Jan.  15, 
1902.) 

DEEDS— MISTAKE  IN  RECITING  CONSIDERA- 
TION—NO RELIEF  PROM  MISTAKB  UNLESS 
MUTUAL— BURDEN  OF  PROOF  AS  TO  CREDITS 
ON  NOTE-DAMAGES  FOR  VENDOR'S  REFUjAt, 
TO  RELEASE  LIEN. 

1.  Relief  will  not  be  granted  against  a  mis- 
take In  a  written  contract  unless  the  mistake 
is  mutual,  and  therefore  the  consideration  re- 
cited in  a  deed  will  be  taken  as  the  true  con- 
Bideratlou,  where  the  deed  expresses  the  ven- 

'  Reported  by  Edward  W.  Hlnes,  Esq.,  of  tha  Frank- 
tort  bar,  and  formerly  state  reporter. 
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dor's  intention  as  to  the  amonnt,  though  it 
fails  to  expreBs  the  intention  of  the  pnrchaser; 
there  being  no  fraud. 

2.  Where  the  obligor  In  a  note  prored  a  cred- 
it claimed  by  liim  by  exhibiting  his  check  for 
that  amonnt  payable  to  plaintiff,  and  which 
\«-a8  shown  to  have  been  paid  to  him,  the  bur- 
den was  on  plaintiff  to  show  that  a  part  of  the 
amount  was  paid  on  some  other  account;  and, 
that  fact  not  being  satisfactorily  shown,  it  was 
error  to  change  the  credit. 

3.  A  vendor  is  not  liable  for  damages  for  his 
refusal  to  release  his  lien  upon  the  making  of 
a  tender  to  him  by  ths  purchaser  where  the  ac- 
counts between  them  were  so  complicated  that 
even  the  court,  with  the  aid  of  a  commissioner, 
had  difficulty  in  adjusting  them,  and  the  pur- 
chaser, besides,  instead  of  tendering  money, 
tendered  time  paper,  substituting  other  debt- 
ors for  liimself. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Action  by  R.  G.  Hill  against  Thomas  S. 
Pettit  to  enforce  specific  performance  of  a 
contract,  and  to  compel  defendant  to  cancel 
and  satisfy  certain  purchase-money  liens. 
Judgment  tar  defendant,  and  plaintiff  ap- 
peals.   Reversed. 

R.  G.  Hill,  In  pro.  per.  Sweeney,  Bills  & 
Sweeney,  for  appellee. 

O'REAJl.  J.  This  litigation  involved  a  set- 
tlement of  complicated  accounts  between  the 
appellant.  Bill,  and  appellee,  Pettit,  growing 
out  of  nnmerous  transections.  Including  sales 
of  land,  and  resales,  indemnities,  etc.  The 
principal  matter,  and.  Indeed,  the  great  bulk 
of  the  large  record  made,  relates  to  Issues  of 
fact  only.  These  have  been  very  carefully 
and  satisfactorily  determined  by  a  report  of 
Special  Commissioner  Edwin  R.  Settle,  filed 
in  this  record.  The  principal  legal  contro- 
versy Involved  grows  out  of  this  state  of 
facts:  Appellant  proposed  to  sell  to  appel- 
lee a  certain  tract  of  land  and  real  estate 
notes  for  the  consideration  of  $14,660.  Ap- 
pellee proposed  that,  instead  of  certain  por- 
tions of  the  land,  he  would  take  a  couple  of 
storehouses  In  Owensboro,  at  $3,000;  making 
the  total  price  of  the  property  to  be  trans- 
ferred $14,660.  This  was  accepted  by  ap- 
I>ellant,  and  deeds  were  drawn  accordingly. 
In  which  the  consideration  was  stated  as 
$14.GC0.  After  this,  suit  was  brought  by  ap- 
pellant to  compel  appellee  to  cancel  and  sat- 
isfy the  purchase-money  liens  held  by  appel- 
lee against  other  of  appellant's  lands,  of 
which  appellee  had  been  the  vendor,  and  re- 
tained porchase-money  Hens.  Appellee  claims 
that  there  was  a  mistake  in  the  contract 
first  mentioned,  and  that,  Instead  of  being 
$14,660,  the  consideration  should  have  been 
$14,195.87.  The  testimony  of  the  witnesses 
(and  there  are  but  two)  is  that  Pettit  claims 
that  the  land  was  sold  at  $30  per  acre,  and 
that  the  dUTerence  In  acreage  and  the  store- 
houses substituted  at  $3,000,  made  the  dlffer- 
•  nce  between  $14,660  and  $14,195.87.  Appel- 
I.ant  testifies  that  the  sale  was  In  gross,  that 
the  land  notes  were  drawing  Interest,  and 
that,  as  their  amonnts  and  dates  are  not 


shown  in  the  contract,  he  Intended  and  un- 
derstood that  he  was  to  receive,  and  the 
writing  so  states  that  he  was  to  receive^ 
$14,660  for  all  the  property.  Thus  we  find 
that  Pettit  was  evidently  laboring  under  a 
mistake,  but  Hill  was  not  The  question  is, 
is  Pettit  entitled  to  relief  from  the  written 
terms  of  his  contract  upon  his  mistake  alone? 

While  a  mistake  is  a  ground  of  relief  from 
express  contracts,  yet  the  mistake  must  be 
certain,  and  must  be  material,  and  must  be 
mutual.  In  this  case  we  are  unable  to  de- 
termine from  the  evidence  that  there  was  in 
fact  a  mistake.  But  even  if  there  was,  it 
was  not  mutual.  A  court  of  equity  has  no 
power  to  reform  an  agreement  between  par- 
ties, except  to  conform  it  to  the  facts  of  the 
agreement,  where  these  facts  by  mutual  mis- 
take are  not  made  to  appear,  or  where  by 
the  fraud  of  the  successful  party  bis  adver- 
sary has  been  overreached  In  the  drafting 
of  the  contract.  Otherwise  It  would  be  in 
truth  a  power  exercised  by  the  conrt  to  con- 
tract for  the  parties.  It  follows  that  the 
mistake  which  It  may  correct  in  such  writing 
must  be,  as  it  is  usually  expressed,  the  mis- 
take of  both  parties  to  It;  that  is,  such  a 
mistake  in  the  drafting  of  the  writing  as 
makes  it  convey  the  intent  or  meaning  of 
neither  party  to  the  contract.  If  the  court 
were  to  reform  the  writing  to  make  It  accord 
with  the  intent  of  one  party  only  to  the 
agreement,  who  averred  and  proved  that  he 
signed  it  as  it  was  written  by  mistake,  what 
It  exactly  expressed  the  agreement  as  under- 
stood by  the  other  party,  the  writing,  when 
so  altered,  would  be  Just  as  far  from  express- 
ing the  agreement  of  the  parties  as  it  was 
before;  and  the  court  would  have  engaged  In 
the  singular  office,  for  a  court  of  equity,  of 
doing  right  to  one  party  at  the  expense  of, 
and  precisely  equal  wrong  to,  the  other. 
Dlman  v.  Railroad  Co.,  5  R.  I.  130.  In  Bots- 
ford  V.  McLean,  45  Barb.  478,  the  court  said: 
"A  little  confusion  and  misconception,  I 
think,  has  crept  into  the  cases  from  the  In- 
exact use  of  the  word  'mutual,'  as  applied 
by  way  of  description  or  classification  of  the 
kind  of  mistakes  which  courts  of  equity 
wonld  reform.  According  to  the  real  sig- 
nification of  the  word  'mutual*  in  such  con- 
nection, and  the  ordinary  acceptation  and 
understanding  of  the  term,  'mutual  mistake' 
would  mean  a  mistake  reciprocal  and  com- 
mon to  both  parties,  when  each  alike  labored 
under  the  same  misconception  in  resi>ect  to 
the  terms  of  the  written  instrument"  Reed- 
er  V.  Lewis,  7  Ky.  Law  Rep.  373;  Stockhoff 
V.  Brannin,  14  Ky.  Law  Rep.  717. 

The  court  below,  in  adjusting  the  accounts 
of  the  parties,  directed  the  commissioner  to 
assume  that  the  consideration  In  the  first- 
named  contract,  under  the  facts  recited 
above,  was  $14,195.87.  This,  we  conclude, 
was  error.  The  commissioner  should  have 
been  required  to  accept  the  true  considera- 
tion, stated  in  the  paper  to  be  $14,660,  as  of 
the  date  of  the  paper,  February  29,  1880. 
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Among  the  credits  claimed  by  appellant 
was  one  for  $0^.  He  proved  It  by  exhibit- 
ing his  check  for  that  amount  payable  to  ap- 
pellee, which  was  shown  to  hare  been  paid 
blm.  Appellee  Insisted  that  the  credit  should 
hare  been  for  $500  only;  that  the  $&1  was 
used  on  account  of  appellant  for  making  a 
trip  to  LonisriUe  for  him.  This  is  denied  by 
appellant,  and  It  la  not  shown  satisfactorily, 
and  we  think  the  court  erred  In  changing  the 
credit.  The  burden  of  proof  upon  this  Item 
was  upon  appellee,  and  be  failed. 

In  all  other  respects,  and  as  to  all  the  oth- 
er Items  of  accounts  between  the  parties, 
we-  are  unable  to  see  wherein  the  commis- 
sioner or  the  court  could  have  arrived  at  a 
different  conclusion  upon  the  facts.  There- 
tore  the  Judgment  In  these  other  respects  will 
be  affirmed.  By  making  the  corrections  In- 
dicated in  the  two  paragraphs  Just  preceding, 
the  Judgment  of  $503  and  Interest  in  favor  of 
appellee  will  have  to  be  reversed.  The  state- 
ment of  accounts  according  to  this  conclu- 
sion would  result  in  a  Judgment  in  favor  of 
appellant  against  appellee  for  $8.83. 

In  the  course  of  numerous  transactions  be- 
tween these  parties,  appellant  sold  to  appel- 
lee certain  real  property  which  was  incum- 
bered by  a  mortgage  to  the  Mutual  Life  In- 
surance Company  of  Kentucky  for  about 
$6,000.  Appellant  agreed  to  free  it  from 
these  Incumbrances  within  a  certain  time,  or 
at  least  by  the  time  when  its  payments 
should  be  required  by  the  insurance  compa- 
ny. It  was  further  agreed  between  these 
parties  that,  until  this  release  was  procured, 
appellee  should  have  a  lien  upon  a  farm  of 
about  1,400  acres  in  Daviess  county  sold  to 
appellant  by  appellee.  Upon  this  farm  ap- 
pellee also  held  certain  pnrchase-money 
notes.  He  had  agreed  with  appellant  to  re- 
lease his  liens  upon  the  farm  when  he  was 
paid  for  it  at  the  rate  of  $10  per  acre.  This 
suit  involved,  among  the  other  matters  dis- 
cussed above,  the  claim  of  appellant  that  he 
had  fully  paid  these  purchase-money  notes; 
that  he  had  sold  parts  of  this  farm  on  pay- 
ments, part  cash,  and  the  remainder  secur- 
ed by  lien  notes  on  the  parts  sold,  and,  upon 
application  to  appellee  to  release  his  lien  and 
accept  these  payments  at  the  rate  of  $16 
per  awe,  he  had  declined  to  do  so.  Appel- 
lant endeavors  In  this  action  to  recover  his 
damages  alleged  to  have  been  sustained  be- 
cause of  appellee's  refusal  and  failure  to  re- 
lease the  Hen.  The  court  below  dismissed 
the  petition.  In  view  of  all  the  circumstan- 
ces in  this  case,  we  cannot  say  that  this  was 
error.  In  the  first  place,  the  accounts  be- 
tween the  parties  were  so  complicated,  and 
their  respective  contentions  were  so  widely 
variant  that  it  was  impossible,  it  seems,  for 
them  to  agree  upon  the  state  of  their  ac- 
counts, and,  indeed,  was  of  great  difficulty, 
under  all  the  evidence,  for  the  court  and  the 
commissioner  to  settle.  Inasmuch  as  there 
was  no  tender  to  appellee  of  the  $16  per 
acre  for  the  acreage  desired  to  be  released. 


he  was  not  bound  to  accept  time  paper  sub- 
stituting other  debtors  for  appellant 

The  cause  is  remanded  for  Judgment  in  ac- 
cordance with  this  opinion. 


HILL  T.  PBTTIT.t 

(Oonit  of  Appeals  of  Kentucky.     Jan.  15, 

1902.) 

JUDICIAL  BALDS— FAILURE  TO  SELL  IN  SE:P- 
ARATB  PARCELS,  AS  REQUIRED  BT  JUUQ- 
MENT— DEED  INTENDED  AS  MORTGAGE- 
QUESTION  NOT  RAISED  BT  EXCEPTIONS  TO 
RHPORT  OF  SALE— SALE  INVALID  IN  PART 
SET  ASIDE  AS  A  WHOLE. 

1.  Exceptions  to  a  commissioner's  report  of 
sale  should  have  been  sustained,  where  the  re- 
port showed  that  the  land  was  sold  as  an  en- 
tirety, without  showing  that  it  was  first  of- 
fered in  separate  parcels,  as  re<iuired   by  th« 

i'udKment,  which  found  the  land  to  be  divisi- 
>le. 

2.  The  court  cannot  determine,  upon  excep- 
tions to  a  report  of  sale,  that  a  decil  purport- 
ing to  convey  the  absolute  title  is  but  a  mort- 
gage; no  pleading  being  filed  attacking  the 
gennineness   of  the  trausactiou. 

3.  Where  there  was  a  sale  of  farm  land,  and 
also  of  town  lots,  under  a  judgment  enforciu^r 
a  mortgage  lien,  and  it  was  necessary  to  set 
aside  the  sals  of  the  farm  land  becaose  it  was 
not  offered  in  separate  parcels,  the  sale  of  the 
town  lots  must  also  be  set  aside,  as  the  mort- 
gagor had  sold  the  lots,  agreeing  to  indemnify 
the  purchaser  against  loss  by  reason  of  the 
mortgage,  and  it  cannot  be  determined  how 
much  of  the  mortgage  the  mortgagee  will  be 
entitled  to  enforce  against  the  lots  nntil  the 
farm  land  has  been  sold. 

Appeal  from  circuit  court  Daviess  county. 

"Not  to  be  officially  reported." 

E.tceptlons  by  R.  U.  Hill  to  commissioner's 
report  of  sale  of  land.  Judgment  overruling 
exceptions,  and  R.  Q.  Hill  appeals.    Reversed. 

R.  G.  Hill,  in  pro.  per.  Sweeney.  Ellis  & 
Sweeney,  for  appellee. 

O'REAR,  J.  This  appeal  grows  out  of  a 
case  of  the  same  style,  and  this  day  decided 
in  this  court  66  S.  W.  188.  A  Judgment  of 
sale,  foreclosing  certain  purchase-iuuney 
and  mortgage  liens  In  favor  of  appellee 
against  appellant's  property,  was  entered,  de- 
creeing that  the  farm  property,  consisting  of 
eight  separate  parcels,  should  flrst  be  sold: 
that  they  should  be  offered  ^st  in  separate 
parcels,  and  then  as  a  whole;  and  that  the 
bid  realizing  the  most  money  should  be  ac- 
cepted by  the  commissioner.  The  farm  prop- 
erty was  the  property  of  appellant  It  and 
two  houses  and  lots  in  Owensboro.  which 
had  been  conveyed  by  appellant  to  appellee, 
were  In  lien  by  mortgage  from  appellant  to 
the  Mutual  Life  Insurance  Company  of  Ken- 
tucky. The  mortgage  had  been  executed  be- 
fore the  conveyance  of  the  two  storehouses 
In  Owensboro  to  appellee.  The  life  Insurance 
company  had  been  made  a  party  defendant 
and  had  by  cross  petition  procured  an  en- 
forcement of  Its  Uen  upon  all  the  property. 
The  commissioner's  report  filed  In  the  case 
shows  that  the  farm  property  was  sold  aa  an 

'  Reported  by  Edward  W.  Hlnea,  Esq.,  of  tka  Vtaafc- 
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entirety  for  $3,000i  It  does  not  state  wheth- 
er It  "was  offered  In  B^Miate  parcels,  as  dl* 
rected  by  the  judgment;  nor  does  it  show 
what  bids  had  been  (^ered  for  it  in  that 
manner.  Appellant  excepted  to  the  sale  and 
to  the  commissloaer'fi  report  on  this  ground. 
His  exceptions  were  overruled.  We  thlnlc 
this  -was  error.  The  property  being  dirlsi- 
ble,  and  In  fact  the  judgment  having  so 
found,  and  directed  it  to  be  sold  in  parcels,  it 
sboald  have  been  so  offered. 

The  two  Btoirehouses  in  Owensboro  were 
also  sold  together,  and  not  separately.  Ap- 
pellaztt  objects  to  this,  claiming  that  they 
were  his,  becanse  he  and  Pettlt  had  contract- 
ed, when  appellant  sold  Pettit  the  lots,  to 
be  applied  as  a  credit  on  the  purchase  of 
the  farm,  that  appellant  might  redeem  them 
at  any  time  within  three  years  from  Febru- 
ary, 180&,  by  paying  to  appeUee  $3,000.  Ap- 
I)elJant  claims  this  waa  a  mortgage.  Tiie 
c(»itract  provides  that  appellant  might  re- 
purchase the  property  within  the  time  spe- 
cifled  for  $3,000.  Throughout  this  whole  liti- 
gation the  transaction  has  been  treated  as  a 
sale  from  appeUant  to  appellee.  Appellant 
has  procured  credit  upon  his  Indebtedness 
upon  that  theory.  No  pleading  haa  been  filed 
in  the  record  attacking  the  genuineness  of 
the  transaction.  The  court  cannot  deter- 
mine, upon  mere  exceptions  to  the  commla- 
sionn's  report  of  sale,  that  a  deed  apparently 
conv^ing  the  abaolate  title  is  but  a  mort- 
gage. Therefore  appellant  is  not  conc«xied 
in  the  question  whether  these  two  lots  were 
sold  according  to  the  judgment  or  according 
to  law.  Appellee  became  the  purchaser  of 
these  lots  at  this  sale.  They  were  his  before 
the  aale,  subject  to  the  lien  of  the  Insurance 
compaBy.  If  this  were  all,  we  would  be  in- 
clined to  affirm  the  judgment  confirming  the 
sale  of  the  two  lots  to  appellee.  But  this  Is 
not  all.  Appellant  and  appellee  had  agreed 
(and.  Indeed,  appellant's  covenants  of  war- 
ranty would  Involve  the  aame  thing)  that  ap- 
pellant would  reimburse  appellee  for,  and 
Indemnify  him  against,  any  sum  that  might 
be  exacted  from  him  because  of  the  mort- 
gage to  the  insurance  company  of  the  lot 
sold  him,  and  that  this  sum  should  be  a  lien 
upon  the  1,400  acres  of  land,  a  part  of  which 
waa  the  land  aoli,  and  above  referred  to. 
Itow,  it  cannot  be  determined  how  much  the 
Insurance  company  will  be  entitled  to  enforce 
against  tli«  town  lots  until  the  farm  land 
has  been  sold  under  its  mortgage.  There- 
fMC,  as  the  sale  of  the  country  land  has 
be«i  set  aside,  it  must  follow  that  the  sale 
of  the  town  lots  should  also  be  set  aside, 
and  a  resale  ordered. 

The  Judgment  aflbming  the  sale,  and  de- 
creeing Pettit  to  recov»  of  Hill  the  sum  of 
12,227.56,— the  difference  between  the  Insur- 
ance company  mortgage  debt  and  the  price 
reallEed  at  the  former  sale  of  the  farm  land, 
—Is  directed  to  be  set  aside.  A  resale  will 
be  ordered,  and  the  cause  is  remanded  for 
proceedings  conslsteot  hererwith. 


STONE  et  aL  T.  HART  et  al.^ 

(Court  of  Appeals  of  Kentucky.     Jan.  16, 

1902.) 

ATTORNmr  AND  CUSNT  —  AGREiBMENT  NOT 
TO  CHARQB  FEB  BINDING  ON  PARTNER— AS- 
SIONMEJNT  OP  FEE— ESTOPPEL  TO  PLEAD 
AOREIBMBNT  OF  ASSIGNOR  NOT  TO  CHARGE 
FEB— BENEFICIARIES  OF  ALLOWANCE  OF 
COUNSEL  FB:BS  TO  TRUSTBnaS. 

1.  An  B^eement  by  an  attorney,  in  advance 
of  the  rendition  of  legal  services,  not  to  charge 
a  fee  therefor,  is  bindmc  on  his  partner,  thoughi 
the  latter  waa  ignorant  of  the  agreement  under 
which  the  services  were  rendered. 

2.  Where  an  attorney  assigned  to  a  creditor 
his  fee  for  services  rendered  to  trustees,  and 
the  trustees,  by  correspondence  with  the  as- 
signee, led  nim  to  believe  that  the  only  ques- 
tion aa  to  the  fee  was  one  of  amount,  to  be 
fixed  by  the  court,  and  thereafter  a  large  al- 
lowance waa  made  to  the  trustees  as  counsel 
fees,  they  will  not  be  allowed,  as  against  the 
assignee,  after  the  assignor  has  died,  and  his 
estate  has  proved  to  be  insolvent,  to  retain  a 
part  of  that  amount,  which  is  less  than  title 
assignor's  services  were  worth,  upon  the 
ground  that  under  their  agreement  with  the 
assignor  he  was  not  to  receive  a  fee  for  his 
services,  and  that  their  other  attorneys  had 
agreed  that  they  might  retain  that  pait  of  the 
allowance  to  reimburse  them  for  certain  losses, 
though  the  court  had  refused  to  allow  a  fee 
to  the  assignor  for  the  reason  that  his  services 
had  been  rendered  under  an  agreement  by  him 
not  to  make  any  charge  therefor. 

3.  A  bond  executed  by  assignees  for  cred- 
itors for  the  faithful  discharge  of  their  duties 
is  for  the  benefit  of  all  who  may  be  entitled  to 
share  in  the  assets,  though  the  covenant  is  to 
the  assignor  alone,  and  a  failure  by  the  trus- 
tees to  pay  any  part  of  the  assets  to  any  per- 
son as  required  by  law  and  directed  by  a  court 
of  competent  jurisdiction  is  a  breach  of  the 
bond. 

4.  A  cause  of  action  on  such  a  bond  does  not 
accrue  to  a  distributee  until  the  trustee  has 
been  ordered  to  pay  him  a  definite  sum,  and 
has  failed  to  do  so. 

Faynter,  J.,  dissenting. 

Appeal  from  clrcnlt  court,  Fleming  county. 

"Not  to  be  officially  reported." 

Action  by  R.  K.  Hart  and  R.  H.  Sousley, 
assignees  of  David  Wilson,  against  David 
Wilson  and  others,  to  settle  the  assigned 
estate.  Judgment  as  to  attorney's  fees,  and 
H.  L.  Stone,  surviving  partno-,  and  the  Louis- 
ville National  Banking  Company,  appeal. 
Reversed. 

H.  L.  Stone,  Leopold  &  Pennebaker,  Har- 
nett &  Barnett,  and  Hazelrlgg  &  Cheuault, 
for  appellants.  W.  G.  Dearlng,  G.  A.  Oas- 
sidy,  B,  S.  Grannla,  J.  H.  Power,  A.  M.  J. 
Oochran,  and  John  P.  McCartney,  for  appel- 
lees Hart  and  Sousley.  St  John  Boyle  and 
L.  R.  Yea  man,  for  appellee  surety  company. 

O'REAR,  J.  Appellees  Hart  and  Sousley 
are  the  trustees  named  in,  and  qualifying  and 
acting  under,  a  general  deed  of  assignment 
for  the  benefit  of  creditors  executed  by  David 
Wilson,  banker.  The  trustees  employed 
counsel  to  assist  them  In  the  management 
and  settlement  of  the  trust.  Sudduth,  of  the 
law  firm  of  Stone  &  Sudduth,  having  peculiar 
personal  reasons  for  keeping  in  close  touch 

■Reported  by  Edward  W.  Hlnes,  £:sq., ot  tU*  Fraak- 
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-n-ith  the  manageine9a.t  of  the  trust,  agreed  to, 
and  did,  give  his  professional  attention  to  the 
trustees'  affairs,  agreeing  to  charge  no  fee 
therefor.  Of  this  arrangement  his  partner 
was  ignorant  At  the  close  of  the  suit 
brought  to  settle  the  trust,  a  motion  was 
made  by  Stone,  as  surrlvlng  partner,— Sud- 
duth  having  died,— for  an  allowance  to  him, 
as  such,  of  a  reasonable  fee  for  the  services 
of  his  partner.  On  the  facts  stated,  the 
court  Is  of  the  opinion  that  the  agreement  of 
Sudduth  was  the  condition  upon  which  he 
was  permitted  to  render  the  service,  and,  as 
between  his  partner  and  the  clients,  the  part- 
ner should  suffer,  if  either  must  For  the 
breach  of  duty  was  to  the  partner.  The 
clients  have  done  no  wrong  in  the  matter. 
The  circuit  court  having  ruled  accordingly. 
Its  action  Is  approved. 

A  more  serious  question  Is  presented,  how- 
ever, on  the  claim  of  the  Louisville  National 
Banking  Company.  Sudduth  was  Indebted 
to  this  bank  several  thousand  dollars.  The 
bank  had  placed  the  paper  with  its  attorneys 
for  suit  and  was  taking  steps  to  coerce  the 
payment  of  the  money.  In  order  to  pro- 
cure further  time,  Sudduth  proposed  to  as- 
sign to  the  bank,  as  collateral  on  his  Indebt- 
edness to  It,  his  fee  against  the  trustees  of 
Wilson  in  the  matter  of  the  trust  estate. 
Sudduth's  purposes  and  necessities  In  this 
matter  were  known  to  the  assignees,  Hart 
and  Sousley,  and  they  executed  with  htm  the 
following  paper  in  the  form  shown,  to  wit: 

"As  additional  security  for  my  indebted- 
ness to  the  LouisTille  Banking  Oompany,  I 
hereby  assign  to  said  Louisville  Banking 
Company  all  of  my  fee  for  services  as  at- 
torney for  the  assignees  of  David  Wilson  in 
the  settlement  of  the  assigned  estate,  which 
fee  is  to  be  allowed  by  the  Fleming  circuit 
court  in  the  case  of  R.  K.  Hart  and  R.  H. 
Sousley  vs.  David  Wilson,  etc.,  and  authorize 
said  assignees  to  pay  such  fee  to  the  Louis- 
ville Banking  Company,  which  sum  shall  be 
applied  to  my  said  debt  or  debts,  and  the 
remainder,  if  any,  paid  over  to  me.  August 
3l8t,  1897.    [Signed]    W.  A.  Sudduth. 

"As  assignees  of  David  Wilson,  we  accept 
notice  of  the  above  assignment,  and  agree  to 
pay  the  Louisville  Banking  Company  what- 
ever sum  in  fees  may  be  allowed  to  W.  A. 
Sudduth.  This  August  Slst,  1897.  [Signed] 
R.  K.  Hart,  R.  H.  Sousley,  Assgs.  of  David 
Wilson.  Attest:  [Signed]  Lawrence  S.  Leo- 
pold." 

To  have  this  act  confirmed  before  finally 
accepting  it,  the  president  of  the  bank  wrote 
the  assignees  the  following  letter: 

"Sept  8,  1897.  Mess.  R.  K.  Hart  &  R.  H. 
Sousley,  Assignees  of  David  Wilson,  Blem- 
tngsburg,  Ky.— Gentlemen:  Mr.  W.  A.  Sud- 
duth has  delivered  to  us  his  assignment  to 
lis  of  his  fee  for  services  as  your  atty.  in 
the  settlement  of  the  estate  of  David  Wilson, 
together  with  your  acknowledgment  of  no- 
tice thereof,  and  your  promise  to  pay  us. 
But  I  beg  to  ask  you  when  W.  A.  Sudduth's 


fee  will  probably  be  allowed,  and  what  you 
think  will  be  the  amount  of  It?  Also  the 
5%  divd.  upon  the  cerf.  of  deposit  we  hold, 
and  which  we  have  written  you  about  May 
I  again  request  that  you  will  have  the  kind- 
ness to  remit  it  to  us?  Very  resp'y  [signed] 
Theodore  Harris,  Pt" 

To  it  they  responded  thus: 

"Sept  10th,  1887.  Theodore  Harris,  Presi- 
dent Louisville,  Ky.— Dear  Sir:  We  are  un- 
able to  say  what  Mr.  Sudduth's  fee  will  be 
In  the  settlement  of  the  affairs  of  the  Xiz- 
change  Bank,  as  the  fee  will  be  regulated  by 
the  court  It  should  be  a  large  one.  He 
has  done  very  valuable  services.  We  will 
be  unable  to  remit  6%  to  you  until  further 
orders  of  court  Yours,  truly,  [signed]  Bart 
&  Sousley,  Assignees." 

Later,  hhvlng  his  fears  aroused  by  some 
rumor  reaching  him  that  Sudduth  was  to 
have  no  fee,  the  bank's  president  wrote  one 
of  the  assignees,  and  the  following  corres- 
pondence ensued: 

"July  2,  1898.  Mr.  R.  K.  Hart,  FlemlngB- 
burg,  Ky.— Dear  Sir:  I  wish  to  trouble  yon 
for  a  little  Information.  There  is  a  mystery 
in  the  matter  of  yours  and  Mr.  Sudduth's 
and  our  affairs,  which  I  am  sure  yon  will  be 
able  to  solve.  Mr.  Sudduth  insists  that  there 
is  a  fee  coming  to  him  in  the  case  of  yours 
and  Mr.  Sousley's  as  assignees  of  Wilson. 
He  seems  to  have  good  reason,  too,  for  think- 
ing so.  He  refers  me  to  his  assignment  of 
his  fee  dated  August  31,  1887,  and  to  your 
acknowledgment  of  that  assignment  and 
agreement  to  pay  ns  whatever  sum  in  fees 
should  be  allowed  Mr.  Sudduth.  Moreover,  we 
have  your  letter  of  September  10th,  1897,  an- 
swering our  questions  as  to  what  Mr.  Sud- 
duth's fee  would  be,  wherein  you  say  it 
should  be  a  large  fee,  as  he  had  done  very 
valuable  service.  Now  we  understand  yoa 
to  doubt  if  anything  will  be  allowed  Mr.  Sud- 
duth. Please  explain  this,  for  I  do  not  un- 
derstand it  How  is  it  Mr.  Sudduth,  who  was 
the  attorney  for  yourself  and  Mr.  Sousley  as 
assignee,  and  his  services  were  very  valua- 
ble, is  to  get  nothing,  or  next  to  nothing? 
Very  truly  yours,  [signed]  Theodore  Harris, 
President" 

"Flemlngsburg,  Ky.,  July  4th,  1898.  Theo- 
dore Harris,  Pres.,  Louisville,  Ky.— Dear  Sir: 
Yours  of  July  2nd  to  hand.  Now,  as  to  what 
you  may  understand  as  to  something  that 
has  been  told  you  I  should  have  said,  I  am 
not  responsible.  I  say  to  yon  that  whatever 
fee  the  court  allows  Mr.  Sudduth  in  the  case 
of  Hart  &  Sousley,  assignees,  vs.  David  Wil- 
son, you  shall  have.  I  hope  this  will  be  sat- 
isfactory to  you.    Yours,  truly,  R.  K.  Hart." 

Without  the  knowledge  of  the  bank,  and 
by  the  procurement  of  the  assignees,  allow- 
ances were  made  to  them  of  $9,500,  as  coun- 
sel fees,  in  addition  to  the  allowances  for 
their  own  services.  The  most  of  this  sum 
they  disbursed  to  other  attorneys.  But  they 
retained  |l,8oO  of  it  under  an  agreement 
with  their  other  attorneys  not  to  collect  It 
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from  them  because  of  some  Ices  the  truateea 
are  allied  to  hare  sustained.  They  received 
credit  for  It,  tboogta,  In  their  settlement  vith 
the  court  Whm  Stone  &  Sudduth,  and  the 
LooisTllle  National  Banking  Company,  as  the 
asdgnee  of  Sudduth's  fee,  filed  their  Inter- 
Tenlng  petitions,  asking  to  have  a  reasonable 
fee  allowed  and  paid  on  account  of  Sudduth's 
serrices  to  the  estate,  it  was  resisted,  and 
successfully  so,  by  the  assignees,  Hart  and 
Soosley,  on  the  ground  that  Sudduth  was  not 
to  be  paid  anything  for  his  services.  How- 
ever that  might  be  in  fact,  it  does  not  lie  in 
the  mouths  of  these  assignees  to  say  so  to 
the  bank,  whom  they  have  deluded  by  their 
agreements  and  correspondence  into  nonac- 
tion tlU  Suddnth  Is  dead,  and  his  estate  found 
to  be  Insolvent  To  do  so  would  be  to  sanc- 
tion a  great  wrong,  against  which  the  con- 
science must  revolt  The  record  shows  that 
the  51,850.  assets  of  the  trust  estate,  have 
beoi  set  apart  to  the  trustees,  with  which 
to  pay  their  attorney's  fees  in  that  matter. 
Xo  one  else  Is  claiming  It  Properly  it  does 
not  belong  to  the  trustees.  It  was  trust  es- 
tate, especially  dedicated  by  order  of  the 
court  to  pay  the  fees  of  their  attorneys,  not 
named,  but  presumably  such  as  they  should 
be  obliged  to  pay.  Sudduth's  services  are 
shown  to  have  been  worth  much  more  than 
I1.S50.  As  betweoi  these  two  trustees  and 
the  banking  company,  we  hold  that  they 
will  not  be  heard  to  say  that  their  claim  to 
this  sum  lies  on  an  easier  conscience  than 
does  the  bank's.  Tliey  will  be  required  to 
turn  It  over  to  the  appellant  Louisville  Na- 
tional Banking  Company.  In  this  action  the 
surety  of  the  trustees  on  their  bond  under 
the  deed  of  assignment  was  made  a  party 
defendant  The  bond  was  declared  on,  the 
breach  alleged  being  in  the  failure  of  the 
trustees  to  pay  over  to  the  banking  company 
Sudduth's  fee.  The  demiurer  of  the  surety 
to  this  petition  was  overruled.  The  surety 
then  answered  Jointly  with  the  principals. 
Hart  and  sAisley,  raising  no  question  In  its 
pleading  tbat  the  action  against  it  was  pre- 
mature, other  than  the  traverse,  denying  tbat 
Hart  and  Sousley  had  failed  to  keep  and 
perform  the  covenants  of  their  bond,  or  to 
faithfully.  In  proper  time,  discharge  their 
duties  as  assignees. 

.Argument  is  made  for  the  surety  tbat  its 
imdertaking  was  to  the  assignor  only.  The 
terms  of  the  bond  executed  were  not  pre- 
MTibed  by  statute.  The  tiond  was  for  the 
lieneflt  of  all  who  might  be  entitled  to  par- 
ticipate in  the  distribution  of  assets  of  the 
trust  estate.  It  is  as  follows:  "Now,  we,  R. 
H.  Sousley  and  R.  K.  Hart  as  principals,  and 
Fidelity  and  Deposit  Company  of  Maryland, 
their  sureties,  do  hereby  covenant  to  and 
with  said  Darid  'Wilson,  the  grantor  in  said 
conveyance,  that  the  said  R.  K.  Hart  and 
R.  H.  Sotisley  will  well  and  faithfully,  and 
in  proper  time,  discharge  all  the  duties  Im- 
posed on  them  by  said  ccuveyance,  or  by 
the  laws  of  the  land."  A  failure  by  the  trus- 
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tees  to  pay  these  assets  to  any  one  as  ie> 
quired  by  law,  and  directed  by  a  court  of 
competent  Jurisdiction,  we  are  of  opinion, 
is  a  breach  of  their  bond,  for  which  the 
surety  would  then  be  liable.  We  are  of  the 
further  opinion,  though,  tbat  a  cause  of  ac- 
tion on  this  bond  does  not  accrue  to  the 
distributee  till  the  trustee  has  been  adjudged 
or  ordered  to  pay  him  a  defiuite  sum,  and 
has  failed  to  do  It 

The  Judgment  is  reversed  and  remanded, 
with  direction  to  set  aside  the  order  of  final 
settlement  with  the  trustees,  and  to  enter 
Judgment  In  favor  of  the  Louisville  National 
Banking  Company  against  Hart  &  Sousley,  as- 
signees of  David  Wilson,  for  such  sum  as 
will  pay  the  balance  owing  on  its  debt  by 
W.  A.  Sudduth's  estate,  but  not  to  exceed 
$1,850.  Demurrer  of  the  surety,  the  Fidelity 
&  Deposit  Company  of  Marylan  1,  to  the  peti- 
tion, should  be  sustained,  and  the  petition 
of  the  banking  company  as  to  it  dismissed, 
without  prejudice  to  a  future  action,  and 
for  further  proceedings  as  may  be  necessary, 
not  Inconsistent  with  this  opinion. 

PAYNTER,  J.  (dissenting).  I  concur  with 
the  conclusion  of  the  court,  wherein  it  holds, 
in  the  first  part  of  the  opinion,  that  Stone, 
as  surviving  partner,  was  not  entitled  to  be 
paid  out  of  the  assigned  estate  for  the  pro- 
fessional services  rendered  by  Sudduth.  If, 
then,  Stone  &  Sudduth  had  no  claim  against 
the  estate  for  such  services,  they  could  not, 
by  an  assignment  to  the  banking  company, 
vest  it  with  a  right  to  assert  a  claim  against 
the  estate  which  did  not  exist  An  assign- 
ment of  a  supposed  right  can  never  have  the 
effect  of  creating  It  It  is  only  when  the 
right  exists  that  it  may  be  vested  in  another 
by  an  assignment  As  no  claim  existed  in 
favor  of  Stone  &  Sudduth  against  the  as- 
signed estate,  and  as  they  could  not  vest  the 
bank  with  any  rights  based  on  a  nonexisting 
claim.  It  follows  that  the  assignees  of  the 
assigned  estate  could  not  by  a  writing  or 
othem'lse,  make  the  estate  liable  for  a  claim 
which  had  no  validity  in  the  Judgment  of 
the  law.  It  is  a  universal  rule  that  a  per- 
sonal representative  cannot  bind  the  estate 
of  his  decedent  by  the  execution  of  a  writing 
purporting  to  obligate  it,  either  for  a  valid 
debt  or  one  which  has  no  existence  In  the 
law.  Neither  can  the  assignee  of  an  assign- 
ed estate  for  the  benefit  of  creditors  execute 
a  valid  writing  which  will  obligate  the  estate 
for  a  valid  or  Invalid  claim  asserted  against 
it.  Of  course,  I  am  not  discussing  a  case 
where  a  will  or  deed  gave  a  trustee  authority 
to  execute  obligations,  etc.  Even  if  the  as- 
signees had  been  authorized  to  accept  no- 
tice of  the  assignment,  and  by  a  promise 
bind  the  estate,  it  would  only  be  bound  by 
the  terms  of  the  acceptance.  By  It  they  only 
agreed  "to  pay  the  Louisville  Banking  Com- 
pany whatever  sum  in  fees  may  be  allowed 
to  W.  A.  Sudduth."  Nothing  was  ailowe*' 
Sudduth  by  the  court    Notwithstanding  thii  Q 
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tbe  court  proceeds  to  appropriate  a  sum  not 
exceeding  $1,850  on  a  claim  which  confess- 
edly had  no  existence  In  law  or  equity.  As 
the  court  refused  to  allow  Sudduth  any  fee, 
they  never  violated  the  agreement  with  the 
bank.  Neither  as  assignees  nor  individually 
did  they  promise  to  pay  the  bank  anything 
unless  It  was  allowed  Tmeaning,  of  course,  by 
the  court)  In  tbe  case  to  settle  the  estate. 
It  was  simply  a  promise  that  they  would 
perform  a  duty  which  the  law  imposed,  to 
wit,  pay  the  bank  such  sum  as  tbe  court  al- 
lowed it  The  mere  fact  that  they  expressed 
an  opinion  in  a  letter  subsequent  to  the 
agreement  that  Sudduth  should  b«  allowed 
a  fee  did  not  add  to  their  undertaking.  They 
may  have,  in  good  faith,  believed  that  he 
should  be  allowed  the  fee.  But  If  they  did 
not  so  believe,  they  did  not  make  themselves 
liable  beyond  the  terms  of  their  contract 
Had  it  purported  to  be  a  personal  obligation, 
Instead  of  a  fiducial  one,  there  could  not 
have  been  a  recovery  on  It,  except  to  the 
extent  money  came  to  their  hands  under  the 
order  of  the  court  Tbe  bank  was  bound  to 
know  that  it  could  only  receive  on  its  assign- 
ment such  sum  as  the  court  allowed.  It  knew 
that  the  assignees  had  only  promised  to  pay 
such  sum  as  was  allowed.  It  cannot  be  held. 
In  law  or  eqult.v,  to  have  been  deceived.  The 
doctrine  of  estoppel  has  no  application  to 
the  facts  of  the  case.  I  dissent  from  tbe 
opinion  of  the  court 


JONES  et  al.  t.  HILL  et  aL 

SAME  V.  SEABORN  et  al. 

(Supreme  Court  of  Arkansas.    Dec.  21.  1901.) 

HUSBAND  AND  WIFE— CONVEYANCE  OP 
WIFE'S  PROPERTY. 
Under  Const.  1874,  enabling  a  married 
woman  to  convey  her  separate  property  the  same 
as  if  she  were  single,  a  deed  executed  by  a  hus- 
band of  the  wifels  property,  in  which  she  joins 
and  relinquishes  dower,  conveys  the  fee  to  gran- 
tees who  took  without  notice  of  any  claim  by 
tbe  wife  to  tbe  property. 

Appeal  from  White  chancery  court;  Thom- 
as B.  Martin,  Chancellor. 

Consolidated  suits  by  W.  M.  Jones  and  oth- 
ers against  Hill,  Fontaine  &  Co.,  and  against 
Robert  Seaborn  and  others.  From  a  decree 
in  favor  of  the  defendants,  the  plaintiffs 
appeal.    Affirmed. 

W.  T.  Tucker,  for  appellants.  J.  W.  &  M. 
House,  for  appellees. 

BUNN,  C.  J.  The  evidence  In  these  two 
cases  is  the  same  in  all  essential  particulars, 
and  they  were  heard  together,  and  will  be 
considered  so  here.  This  suit  was  originally 
in  ejectment,  but  on  coming  in  of  the  answer 
and  cross  complaint  the  cause  was  transfer- 
red to  the  First  chancery  district  and  heard 
before  the  Honorable  Thomas  B.  Martin, 
chancellor,  and  decree  was  rendered  for  de- 
fendants, and  plaintiffs  appealed  to  this 
court 


The  facts  are  substantially  as  follows,  to 
wit:  J.  W.  Jones,  being  the  owner  of  the 
following  lands,  situate  In  White  connty. 
Ark.,  namely,  "70  acres  In  the  east  half  of 
northwest  quarter,  section  17,  township  5 
north,  of  range  8  west;  and  tbe  north  half 
of  lot  No.  2  In  block  16,  and  lot  10  in  block 
3,  in  Hutt's  survey  of  tbe  town  of  Beebe;  als  i 
the  east  half  of  southeast  quarter  and  east 
half  of  southwest  quarter  of  section  33, 
township  6  north,  range  8  west  containing 
100  acres,  more  or  less,"— sold  and  convey«J 
the  same  to  his  wife,  Nancy  J.  Jones,  for  the 
expressed  consideration  of  $28,  on  the  9th 
April,  1875;  and  this  deed  was  recorded 
April  10,  1875.  In  this  deed  Is  a  clause  ex- 
plaining the  consideration  as  follows:  "The 
above-conveyed  land  was  purchased  with  the 
money  belonging  to  Nsmcy  J.  Jones  obtained 
from  the  sale  of  stock  and  real  estate  sold 
in  the  state  of  Mississippi,  which  was  owned 
by  her  previous  to  our  marriage,  and  placed 
In  my  hands  in  trust  to  purchase  real  es- 
tate for  her  benefit  and  children  by  me." 
This  deed  was  acknowledged  before  a  justice 
of  the  peace,  but  his  certificate  was  not  In 
accordance  with  the  provisions  of  the  stat- 
ute, the  word  "consideration"  and  all  equiva- 
lent  words  being  omitted.  This  deed  Is  ex- 
hibited with  the  complaint,  and  is  that  upon 
which  the  claim  of  plaintiffs  for  title  rests. 
Nancy  J.  Jones  died  in  1879.  The  appellee 
Robert  Seaborn  claims  title  to  68  acres  of 
said  lands  by  deed  from  Samuel  B.  Ship- 
ley, dated  April  13,  1881,  who  hdd  by  deed 
from  said  J.  W.  Jones,  dated  September  2, 
1886,  who  held  by  deed  from  J.  W.  House, 
as  administrator  of  Samuel  A.  Tayicff,  dated 
August  81,  1886,  and  Samuel  A.  Taylor  held 
by  deed  from  said  J.  W.  Jones  and  wife. 
Nancy  J.  Jones,  dated  December  29,  1876,  and 
In  this  deed  the  said  Nancy  J.  Jones  united 
with  her  said  husband  in  the  conveyance  or 
granting  clause,  and  also  relinquished  her 
dower  In  due  form.  The  appellee  D.  C. 
Harris  claims  two  aaes  of  said  land  by  par- 
chase  of  her  co-appellee,  Robert  Seaborn; 
the  appellee  S.  E.  Humphries  five  acres  of 
said  land,  purchased  from  said  Samuel  B. 
Shipley  by  deed  dated  June  1,  18S&  Appellee 
Martha  Boss  claims  by  deed  from  H.  B. 
Stronge  dated  December  2,  1876,  lot  3  (1  acre) 
off  of  W.  %  N.  W.  %.  section  17,  township 
5  N..  range  8  W.,  and  lot  4  (1  acre)  in  Jones' 
addition  to  Beebe  (this  being  no  proof  of  tbe 
land  conveyed  by  J.  W.  Jones  to  his  wife 
as  aforesaid).  Strange  held  by  deed  from 
Edward  Mahoney,  dated  March  20,  1874,  and 
Mahoney  by  deed  from  J.  W.  Jones  and 
wife,  Nancy  J.  Jones,  dated  October  14,  1S73, 
before  the  date  of  the  deed  from  J.  W.  Jones 
to  his  wife.  Appellee  Humphries  claims  five 
acres  of  said  land  by  deed  from  Samuel  B. 
Shipley  dated  1st  of  June,  1888.  Appellee 
Henry  Folsom  claims  title  to  lot  2  In  Jones' 
addition  to  the  town  of  Beebe,  a  part  of  said 
lands  by  deed  from  said  J.  W.  Jones  and 
Nancy  J.  Jones,  his  wife,  to  Mary  B.  Bowles, 


Aikl 


TOWN  OP  SALEM  v.  COLLEY. 


195 


dated  July  24,  1S74;  by  deed  from  Mary  E. 
Blair  (ufie  Bowles)  to  J.  M.  Gowdy,  dated 
November  1. 1884;  by  deed  from  J.  M.  Gowdy 
to  A.  J.  Smith,  dated  October  3,  1885;  by 
deed  from  A.  J.  Smith  to  T.  J.  Camp,  dated 
Jannaiy  5.  1888;  and  by  deed  from  T.  J. 
Camp  to  himself  dated  AprU  20,  1889.  Them 
are  the  defendanta  and  appellees  In  case  Ko. 
4,501.  These  cases,— Nos.  4,S00  and  4,601,— 
restlns  on  substantially  the  same  essential 
facta,  are  heard  together  her& 

It  appears  that  In  all  the  aforesaid  deeds 
made  by  J.  W.  Jones  and  Nancy  3.  Jones, 
his  wife,  both  before  and  after  his  deed  to 
his  said  wife  (the  0th  April.  1875),  the  wife 
Joined  In  the  granting  clause,  and  also  relin- 
quished Iter  dower.  The  rule  laid  down  by 
this  court  In  Bryan  j.  Wlnbom,  43  Ark.  28, 
and  still  adhered  to,  is,  as  expressed  in  the 
syllabos,  the  following:  "Since  the  adopttoo 
of  the  constitution  of  1874  [October  30,  1874] 
a  married  woman  can  convey  her  separate 
I>r<q>erty  the  same  as  If  she  were  single;  and 
where  she  Jcrins  her  husband  in  a  deed  of  her 
land,  and  also  rellnqoishes  dower,  the  deed 
win  convey  the  fee,  though  she  acknowledge 
only  reHaqnlshment"  The  case  at  bar  comes 
under  this  rule,  especially  as  to  all  the  par- 
cels of  land  conveyed  by  J.  W.  Jones  and 
his  wife,  Nancy  Jones,  after  the  date  of  the 
adoption  of  the  present  constitution,  and  as 
to  these  lands  Mrs.  Nancy  J.  Jcnes  conveyed 
all  the  title  she  had,  and  so  conveyed  the 
fee.  Whether  the  conveyance  of  the  one  or 
two  small  parcels  made  before  the  adoption 
«f  the  constitution  come  under  the  rule,  it  Is 
not  necessary  to  determine  here,  since  up  to 
April  9,  1875,  aU  these  lands  appeared  on  the 
records,  and  also  appear  from  the  evidence 
as  having  been  always  considered  the  prop- 
erty of  J.  W.  Jones,  and  the  parties  appear 
to  bare  bought  with  tiiat  understanding.  His 
deeds  canried  the  title  to  innocent  purchasers 
at  least.  From  the  evidence  no  one  appenrs 
to  have  ever  known  or  heard  that  Mrs.  Nancy 
3.  Joaes  ever  at  any  time  laid  claim  to  any 
of  this  property.  The  land  claimed  by  Hill, 
Fontaine  &  Co.,  appellees  In  case  No.  4,500, 
appears  to  be  lot  10,  block  8,  In  Hutt's  sur- 
vey of  the  town  of  Beebe.  The  land  was 
purchased  from  J.  W.  Jones  and  his  wife, 
Kaacy  J.  Jones,  by  J.  M.  Battle,  about  Jaa- 
mry  1.  187a  The  deed  Is  not  exhibited. 
Battle  testifies  that  he  took  possession  un- 
der bis  deed  about  that  time.  The  deed,  ac- 
cording to  Battle's  testimony,  was  made  by 
J.  W.  Jones  and  his  wife,  Nancy  J.  Jones. 
He  says  he  had  heard  Jones  say  before  that 
that  he  was  going  to  put  his  property  In  his 
wife's  same,  he  being  in  financial  troubles 
at  the  time;  but  Jinderstood  from  Jones 
whea  he  bought  that  he  had  made,  and  thea, 
before  delivery,  destroyed,  the  deed  he  In- 
tended for  his  wife.  The  property  conveyed 
in  this  deed  to  Battle  Is  that  involved  In  case 
No.  4,500.  Battle,  who  was  well  acquainted 
with  Jones  and  his  family,  never  heard  of 
any  claim  to  any  of  the  property  by  Mrs. 


Jones,  while  she  lived.  Moreover,  there  does 
not  appear  to  be  any  contention  to  Battle's 
title.  He  occupied  the  property  he  bought 
about  five  years,  and  then  sold  to  Naylor, 
who  put  improvements  on  the  propertj,  as 
all  must  have  known,  and  mortgaged  It  to 
Hill,  Fontaine  &  Co.,  who  foreclosed  the 
same,  and  became  the  owners  of  it  by  pur- 
chase at  foreclosure  sale. 

The  findings  of  the  chancellor  are  not  set 
out  in  the  record  of  eltfam  case,  but,  assum- 
ing that  his  findings  were  in  fact  the  same 
In  both  cases,  for  the  facta  In  evidence  ap- 
pear to  be  the  same  substantially,  bis  decree 
dlsmiasing  the  complaint  and  cross  complaint 
In  each  case  is  in  all  things  affirmed. 


TOWN  OP   8AL,BM  ▼.  OOLLBT. 
(Supreme  Court  of  Arkansas.    Jan.  4,  1902.)^ 

CRimNAh    LAW— ASSAULT     AND     BATTERY— 
FOIUIEIl  PR03BCUTI0N— GBRTIORARI. 

1.  Where  a  warrant  iasued  out  of  a  justke- 
ooart  on  an  affidavit  for  assault  is  returned  un- 
served, and  the  proceedings  are  abandoned,  the- 
offense  may  be  prosecnted  in  the  mayor's  court.- 

2.  Act  March  18,  1899,  providing  Uiat  circait 
oenrts  ihall  have  power  to  iasue  writs  of  cer- 
tiorari to  any  inferior  tribunal  to  correct  any 
erroneous  or  void  proceedings,  and  to  hear  and 
determine  tlie  aaiiie,  etc.,  dees  not  enlarge  the 
writ  of  certiorari  into  an  appeal  or  writ  of  er- 
ror, and  certiorari  will  not  lie  to  quash  a  may- 
or's court  judgment  of  conviction  for  assault 
because  of  the  mayor's  refusal  to  sustain  a  plea 
of  former  conviction,  a  motion  to  dismiss  for 
want  of  cost  bond,  and  refusal  to  call  a  jury. 

Appeal  from  circuit  court  Sebastian  coun- 
ty. Greenwood  district;  Styles  T.  Rowe, 
Judge. 

Tom  CoUey  was  convicted  of  assault  and 
battery  in  the  mayor's  court  of  the  town  of 
Salem,  and,  on  the  judgment  being  quashed 
by  the  circuit  court,  the  town  appeals.  Re- 
versed. 

On  the  9th  day  of  November,  1899,  Tom' 
CoUey  struck  J.  F.  Hudson,  in  the  town  of 
Salem,  in  the  Greenwood  district  of  Sebastian 
county.  On  the  same  day  Hudson  made 
affidavit  before  one  Strozler,  a  Justice  of  the 
peace  of  Prairie  township.  In  Sebastian 
county,  charging  CoUey  with  "aggravated 
assault  and  battery."  A  warrant  was  Issued 
by  Justice  Strozler  and  placed  In  the  hands 
of  one  J.  J.  McAlister,  who  was  not  the  con- 
stable, and  not  srt-om,  but  was  appointed  by 
the  Justice  to  serve  the  warrant.  McAlister 
found  CoUey  in  Dayton  township,  of  Sebos- 
tian  county,  but  did  not  arrest  him,  for  the 
reason  that  he  was  held  under  a  warrant  of 
arrest  Issued  by  Justice  Bull,  of  Dayton 
township,  charging  him  with  assault  and  bat- 
tery, and  Justice  Bull  and  the  constable  of 
Dayton  refused  to  surrender  him  to  McAUs- 
ter.  The  warrant  issued  by  Justice  Strozler 
was  returned  unserved.  The  proceedings  be- 
fore Justice  BuU  were  as  follows:  CoUey, 
after  the  commission  of  the  offense,  went 
before  Justice  Bull,  and  made  a  full  state- 
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ment  of  what  he  had  done,  whereupon  the 
Justice  Issued  a  warrant  of  arrest  for  the 
defendant  for  the  crime  of  assault  and  bat- 
tery. A  Eubpcena  was  Issued  for  Hudson, 
the  party  assaulted,  also  for  one  Stephens, 
and  a  trial  was  had  under  the  law  of  submis- 
sion; the  defendant,  OoUey,  having  entered 
his  plea  of  guilty  to  assault  and  battery. 
He  was  fined  51,  and  the  fine  and  costs  were 
paid.  O.  D,  Young  was  appointed  city  at- 
torney by  J.  F.  Hudson,  the  party  Injured; 
-and  on  the  11th  day  of  November  he  filed  an 
information  against  Tom  Colley  before  the 
mayor  of  Salem,  charging  Colley  with  the 
tnlme  of  an  aggravated  assault  and  battery 
-on  J.  F.  Hudson,  on  the  same  facts  upon 
Kirhlch  the  other  warrants  were  Issued,  and 
upon  which  the  submission  was  had  before 
Justice  Bull.  A  warrant  was  Issued  by  the 
mayor,  served  by  the  marshal,  and  the  de- 
fendant Colley,  was  tried  before  the  mayor, 
convicted  of  an  assault  and  battery,  and 
fined  I2.S0  and  costs.  He  gave  notice  of 
appeal,  and  filed  affidavit  for  same,  but  the 
appeal  was  not  prosecuted.  Before  the 
mayor,  CoUey  entered  a  plea  of  former  con- 
Tlction,  which  was  overruled.  He  moved  to 
dismiss  for  want  of  cost  bond,  which  was 
overruled.  He  also  called  for  a  Jury,  which 
was  denied  him.  A  few  days  after  this 
trial,  application  was  made  to  the  circuit 
Judge  for  writ  of  certiorari  'to  quash  the 
Judgment  of  the  mayor's  court.  The  circuit 
court  quashed  the  mayor's  Judgment  on  the 
"ground  of  Irregularities  under  the  acts  of 
1899  governing  practice  under  certiorari  of 
the  mayor's  court,  and  adjudged  that  Jus- 
tice Strozier,  of  Prairie  township,  had  the 
Jurisdiction  to  try  said  cause;  he  having  is- 
sued the  first  warrant  of  arrest,  and  the 
case  before  him  not  having  been  dismissed." 
The  town  ordinance  under  which  the  defend- 
ant was  tried  is  a  copy  of  the  state  law  on 
assault  and  battery  and  aggravated  assault 
The  ordinance  was  also  introduced,  showing 
the  authority  of  the  city  attorney  to  appoint 
a  substitute,  and  the  authority  of  the  substi- 
tute to  file  an  information  without  oath  or 
bond  for  costs. 

Robert  A.  Bowe,  for  appellee. 

WOOD,  J.  (after  stattaig  the  facts).  Sec- 
tion 1125,  Sand.  A  H.  Dig.,  is  as  follows: 
"They  [circuit  courts]  shall  have  power  to 
issue  writs  of  certiorari  to  any  officer  or 
iboard  of  officers,  or  any  inferior  tribunal 
•of  their  req)ectlve  coimtles,  to  correct  any 
erroneous  or  void  proceeding,  and  to  hear 
and  determine  the  same,"  etc.  This  act  of 
.March  18,  1809,  amended  this  section  by 
Inserting  the  words  "city  or  town  council" 
.after  the  word  "officers."  The  amendment 
did  not  change  the  rule  of  procedure  for  the 
correction  of  mere  errors  or  irregularities 
In  Judicial  proceedings.  That  must  still  be 
ty  appeal  or  writ  of  error.  Railway  Co.  t. 
Barnes,  35  Ark.  05. 


The  ma.ror's  court  had  Jurisdiction  of  the 
cause  of  action  and  of  the  person  of  the  de- 
fendant, appellee,  Colley.  Sections  5147, 
5148,  Sand.  &  H.  Dig.  (Acts  1899,  p.  45). 
Justice  Strozier  likewise  had  Jurisdiction  of 
the  cause  of  action,  but  he  had  no  Jurisdic- 
tion of  the  person  of  appellee.  The  -war- 
rant of  arrest  first  issued  by  him,  it  appears, 
was  returned  unserved.  No  other  warrant 
was  Issued  by  him  for  the  appellee  until 
after  the  trial  was  had  before  the  mayor. 
The  rule  as  to  coneiurent  Jurisdiction  is 
that  the  court  wherein  the  proceedings  are 
first  instituted  will  have  the  Jurisdiction  to 
conduct  the  matter  to  an  end  without  inter- 
ference. State  ▼.  Devers,  34  Ark.  188;  E^stes 
V.  Martin.  Id.  410;  1  Bish.  Cr.  Proc.  {  315, 
and  authorities  dted.  .But  where  the  pro- 
ceedings first  Instituted  are  abandoned,  the 
offense  may  be  prosecuted  in  another  court 
of  concurrent  Jurisdiction.  The  facts  of  thla 
cas^  bring  it  within  the  rule  announced  in 
Bradley  v.  State,  32  Ark.  722.  The  mayor's 
court  having  Jurisdiction,  the  other  matters 
complained  of  could  have  been  corrected  on 
appeal.    2  Crawf.  Dig. 

The  Judgment  is  reversed,  and  the  Judg- 
ment of  the  mayor's  court  Is  affirmed. 


CRENSHAW  T.  STATE. 
(Supreme  Coutt  of  Arkansas.    Jan.  4,  1002.) 

MANSLAUQHTER— EVIDENCE-SUFFICIENCY. 
In  a  prosecution  for  homicide,  where  thpre 
was  proof  that  defendant  provoked  the  diffi- 
culty by  abusive  languase,  that  he  annouured 
just  before  the  encounter  that  he  was  goiug 
to  break  up  the  festival  in  a  jamboree,  and 
that  he  immediately  beRan  to  curse  deceased, 
and  to  use  a  deadly  weapon,  a  conviction  of 
manslaughter  was  sustained. 

Appeal  from  circuit  court  Poinsett  county; 
Thomas  P.  McGovem,  Special  Judge. 

Dan  Crenshaw  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

Q.  W.  Murphy,  Atty  Gen.,  for  the  State. 


WOOD,  J.  The  Indictment  charges  appel- 
lant with  the  crime  of  murder  in  the  first 
degree.  He  was  tried,  and  convicted  of  man- 
slaughter. There  was  proof  tending  to  show 
that  appellant  provoked  the  difficulty  by  us- 
ing violent  profane,  and  abusive  language  to- 
ward and  about  the  deceased  and  In  his  pres- 
ence and  hearing,  which  was  well  calculated 
to  arouse  the  deceased  to  anger.  Not  only 
so,  but  the  evidence  tends  to  show  that  he 
was  the  first  to  draw  and  use  a  deadly 
weapon.  He  announced  Just  before  the  fatal 
encounter  that  he  was  going  to  break  up  the 
festival  in  a  "Jamboree,"  and  immediately 
thereafter  began  to  curse  deceased,  and  pro- 
ceeded to  draw  and  use  his  weapon  with 
deadly  effect;  thus  giving  the  word  a  new 
and  more  serious  Interpretation  than  had  ever 
been  anticipated  by  the  lexicographers.  Cent. 
Diet,  verbo  "Jambc;re^»^(^QQg[^ 
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There  were  no  errors  of  law,  and  the  proof 
shows  that  the  Jury  were  exceedingly  lenl- 
CDt    Affirmed. 


RANKIN  et  al.  v.  SOHOPIELD  et  al. 

(Sopreme  Court  of  Arkansas.    Jan.  4,  1902.) 

APPEALS— TIME  FOR  TAKING— STATDTBS-CON- 

STRUCTION— VALIDITY— M INORS— 

CONSENT  DECREE. 

1.  Act  March  10,  1890,  g  1,  proTiding  that  an 
ap(>eal  or  writ  of  error  must  be  taken  within 
one  year  after  the  rendition  of  the  judenient  or 
order  sought  to  be  reviewed,  unless  the  appel- 
lant is  an  infant  or  of  unsound  miud,  when  an 
appeal  may  be  taken  within  six  months  after 
the  removal  of  the  disability,  is  prospective, 
and  does  not  apply  to  judgments  or  orders  ez- 
istint:  at  the  time  of  the  passage  of  the  act 

2.  Saud.  &  U.  Dig.  {  1027,  required  appeals 
or  writs  of  error  to  be  prosecuted  within  three 
years  after  the  rendition  of  the  judgment  or 
order  appealed  from,  unless  the  party  apply- 
ing therefor  was  an  infant,  etc.,  when  one  year 
was  allowed  after  the  removal  of  the  disabil- 
it.T.  Act  March  16,  1899,  amending  such  stat- 
nte  (section  2),  required  a{>peals  or  writs  of 
error  from  all  judgments,  final  orders,  or  de- 
rrees  rendered  more  than  two  years  prior  to 
the  passage  of  the  act  to  be  taken  within  three 
jears  from  the  date  of  the  judgment,  order,  or 
decree.  Held,  that  the  latter  act  was  uncon- 
ctitutional,  as  affecting  a  judgment  against  an 
infant  rendered  more  than  three  years  before 
the  passage  of  the  act,  as  it  would  immediate- 
ly defeat  the  right  of  infants  to  appeal. 

3.  A  decree  settling  an  estate,  reciting  that 
litigation  was  likely  to  be  long,  and  in  order 
to  put  an  end  thereto,  and  as  an  amicable  set- 
tlement, it  was  decreed  by  the  court,  as  well 
by  the  consent  of  all  the  parties,  etc.,  shows  on 
its  face  that  it  was  merely  a  compromise  de- 
cree. 

4.  A  compromise  judgment  affecting  the  in- 
terests of  a  ward  lb  on  estate,  to  which  his 
guardian  assents,  does  not  preclude  an  appeal 
Dy  the  ward  after  attaining  bis  majority,  as  a 
guardian  cannot  make  any  compromise  of  the 
property  interest  of  his  ward  without  the  con- 
curring sanction  of  the  court. 

Appeal  from  circuit  court.  Woodruff  coun- 
ty, In  chancery:  Matthew  T.  Sanders,  Judge. 

Suit  between  Sallle  Spott  Rankin  and  oth- 
ers and  Octavla  Schofield  and  others.  A 
compromise  decree  was  rendered,  from  which 
a  minor  party  appeals  on  the  removal  of  the 
disability.    Motion  to  dismiss  overruled. 

Gnstare  Jones  and  J.  A.  Watkins,  for  ap- 
pellants. Otis  W.  Scarborough  and  Jos.  W. 
House,  for  appellees. 

WOOD,  J.  The  decree  from  which  this 
appeal  was  taken  was  rendered  In  Febru- 
ar}-.  1S89.  This  appeal  was  granted  by  the 
clerk  of  this  court  l'"ebruary  19,  1900.  The 
appellant  was  born  June  24,  1881.  She  was 
therefore  18  years,  7  months,  and  25  days  old 
when  this  appeal  was  granted.  The  decree 
from  which  she  appeals  had  been  rendered  11 
years  before.  The  act  approved  March  18, 
1S90,  to  regulate  the  time  In  which  appeals 
and  writs  of  error  may  be  taken  to  this  court, 
is  as  follows: 

"Section  1.  An  appeal  or  writ  of  eiTor  shall 
not  be  granted  except  within  one  year  next 
after  the  rendition  of  the  judgment,  order  or 


decree  sought  to  be  reviewed,  unless  the  par- 
ty applying  therefor  was  an  infant  or  of  un^ 
sound  mind  at  the  time  of  Its  rendition.  In 
which  cases,  an  appeal  or  writ  of  error  maj 
be  granted  to  such  parties  or  their  legal  rep- 
resentatives, within  six  months  after  the  re- 
moval of  their  disabilities  or  death. 

"Sec.  2.  The  parties  to  all  Judgments,  or^ 
ders  or  decrees  rendered  within  two  years 
prior  to  the  passage  of  this  act  shall  have 
one  year  from  the  time  it  shall  take  effect 
within  which  to  pray  an  appeal  or  sue  out  a 
writ  of  error.  The  time  for  taking  an  ap- 
peal or  suing  out  a  writ  of  error  on  all  judg- 
ments, final  orders  and  decrees  rendered  more 
than  two  years  prior  to  the  passage  of  this 
act,  shall  be  three  years  from  the  date  of  the 
Judgment,  order  or  decree." 

Acts  1899,  p.  111. 

This  act  was  passed  to  amend  section  1027, 
Sand.  &  H.  Dig.,  which  Is  as  follows:  "An 
appeal  or  writ  of  error  shall  not  be  granted, 
except  within  three  years  next  after  the  ren- 
dition of  the  Judgment  order,  unless  the  par- 
ty applying  therefor  was  an  infant,  man-led 
woman,  or  of  unsound  mind,  at  the  time  o< 
its  rendition,  in  which  case  an  appeal  or  writ 
of  error  may  be  granted  to  such  parties,  or 
their  legal  representative,  within  one  year 
after  the  removal  of  their  disabilities,  or 
death,  whichever  may  first  happen." 

Appellee  contends  that  the  appeal  was  bar- 
red under  either  of  the  sections  of  the  act  of 
March  16,  1890,  supra. 

(a)  The  first  section  Is  prospective  in  its 
operation.  It  applies  only  to  appeals  from 
Judgments,  orders,  and  decrees  rendered  aft- 
er the  act  took  effect  This  is  the  general 
rule  of  construction,  and  that  it  is  the  true 
rule  to  apply  to  this  section  is  manifest  when 
considered  in  connection  with  the  second  sec- 
tion, for  that  section  expressly  provides  the 
time  for  appeal  from  all  Judgments,  orderS). 
or  decrees  rendered  prior  to  the  passage  of 
the  act  The  first  section  has  therefore  no 
application. 

(b)  The  first  clause  of  the  second  section 
has  no  application  here,  for  that  refers  to 
appeals  from  Judgments,  etc.,  rendered  with- 
in a  period  of  two  years  prior  to  the  date  of 
the  passage  of  the  act  The  decree  in  this 
case  was  rendered  about  10  years  prior  to  the 
passage  of  the  act,  so  it  comes  within  the  lat- 
ter clause  of  the  second  section  of  the  above 
act,  which  prescribes:  "The  time  for  taking 
an  appeal  or  suing  out  a  writ  of  error  on  all 
Judgments,  final  orders  and  decrees  rendered 
more  than  two  years  prior  to  the  passage  of 
this  act,  shall  be  three  years  from  the  date 
of  the  Judgment  order  or  decree."  From  all 
Judgments,  final  orders,  and  decrees  rendered 
three  years  or  more  prior  to  the  passage  of 
the  act,  no  time  la  given  in  which  to  appeal. 
This  would,  eo  instanti,  deprive  infants  of 
the  right  to  appeal.  The  legislature  could 
not  do  that  Section  16,  art  7,  Cousf 
O'Bannon  v.  Ragan,  30  Ark.  181.  C 

2.  The  decree  appealed  from,  after  sett 
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out  the  issues,  proceeds  as  follows:  "And  It 
appearing  that  numerous  depositions  have 
been  taken  In  this  case,  and  the  UtlgatlMi 
herein  Is  likely  to  be  long  and  tedious  of  fam- 
ily matters:  Now,  therefore.  In  order  to  put 
an  end  to  litigation,  and  as  an  amicable  ad- 
justment and  settlement  of  a  family  affair 
In  regard  to  the  descent  inheritance  and  set- 
tlement of  the  rights  of  the  plaintiffs  and 
defendants  In  regard  to  all  the  real  and  per- 
sonal estate  of  the  said  J.  N.  S.  Glbsin  as 
above  described  and  mentioned  as  being  in 
the  hands  or  control  of  his  administrator,  L. 
D.  Snapp,  as  aforesaid,  it  is  hereby  ordered, 
'Considered,  and  decreed  by  the  court,  as  wen 
as  by  the  consent  and  agreement  of  all  the 
parties  hereto,  both  plaintiffs  and  defendants, 
that,"  etc.  It  appears  that  the  court  did  not 
enter  upon  the  merits  of  the  controyersy,  but 
rendered  the  decree  "to  put  an  end  to  litiga- 
tion, and  as  an  amicable  settlement  and  ad- 
justment of  a  family  affair."  The  question, 
then,  is,  can  appellant  appeal  from  a  compro- 
mise decree  entered  by  the  consent  of  her 
regular  guardian?  The  statute  provides  that 
"no  judgment  can  be  rendered  against  an  In- 
fant until  after  a  defense  by  a  guardian." 
Section  5647,  Sand.  &  H.  Dig.  We  have 
held  under  the  statute  that  the  defense  of 
the  guardian  must  be  not  merely  formal,  but 
real  and  earnest  He  should  put  in  Issue  and 
require  proof  of  every  material  allegation  to 
the  infant's  prejudice,  whether  It  be  true  or 
not,  and  make  no  concessions  on  his  own 
knowledge.  Pincbback  v.  Graves,  42  Ark. 
222.  Again,  we  have  held  that  an  infant  is 
not  prejudiced  by  admissions  of  his  guardian. 
McCloy  V.  Trotter,  47  Ark.  445,  2  S.  W.  71; 
Hoore  v.  Woodall,  40  Ark.  42;  Evans  v.  Da- 
nes, 89  Ark.  235.  Now,  every  compromise 
involves  an  admission  or  concession  to  some 
extent  of  the  claims  of  the  other  party.  An- 
-derson  says  it  is  the  mutual  yielding  of  op- 
posing claims;  the  surrender  of  some  right 
or  claimed  right  in  consideration  of  a  like 
rarrender  of  some  counterclaim.  And.  Law 
Diet,  verbo  "Compromise";  Gregg  v.  Town 
of  Wethersfleld,  55  Vt  887.  In  the  absence 
of  authority  given  by  statute,  the  general 
mie  is,  says  Mr.  Itodgers,  that  a  guardian 
<>annot  agree  to  any  com^iromlse  or  settle- 
ment by  which  the  property  interests  of  his 
ward  are  affected  without  the  concurring 
sanction  of  the  court  to  which  he  must  look 
:for  authority  to  bind  his  ward.  Rodg.  Dom. 
Bel.  S  859.  The  recitals  of  the  record  supra 
show  affirmatively  that  the  chancellor  per- 
formed no  judicial  act  of  investigation  Into 
4he  merits  of  the  controversy  before  entering 
the  decree.  On  the  contrary,  it  appears  that 
was  purposely  avoided,  out  of  consideration 
of  mere  expediency,  "to  put  an  end  to  tedlons 
litigation,  and  as  an  amicable  settlement  and 
adjustment  of  a  family  affak."  Such  added 
dignity  to  the  compromise  of  the  guardian 
tlul  not  make  It  any  the  less  his  compromise. 
In  the  face  of  snch  a  record  we  cannot  In- 
dulge the  maxim,  "Omnia  prcesumuntnr  rita 


et  Bolemnltor  esse  acta."  It  wu  plainly  not 
the  compraolse  of  the  court  There  was 
nothing  to  show  that  it  was  for  the  benefit 
of  the  infant  The  facts  shown  by  this  rec- 
ord do  not  bring  the  appellant  within  the 
maxim  of  "consensus  toUit  errorem,"  and  bar 
her  right  of  appeal.  To  hold  otiierwiae,  we 
think,  would  be  contrary  to  the  trend  of  our 
own  statute  and  decisions,  as  well  as  the 
weight  of  authority.  Walton  t.  Coulson,  1 
McLean,  120,  Fed.  Gas.  No.  17,1B2;  Baiik  t. 
Ritchie,  8  Pet  128,  8  L.  Ed.  890;  1  Black, 
Judgm.  t  197,  and  authorities  cited;  15  E<nc. 
PI.  &  Praa  13,  authorities  cited. 

The  motion  to  dismiss  the  appeal  Is  there- 
fore overruled.  In  the  absence  of  a  request 
from  the  attorneys  and  an  opportunity  to  be 
heard.  It  would  not  be  proper  to  go  further, 
and  determine  whether  the  decree  should  be 
affirmed  or  reversed  on  the  merits. 


BENNETT  r.  8TATB.' 
(Supreme  Conrt  of  Arkansas.    Dee.  21,  1901.) 

CRIMINAL    LAW— LARCEWT— BVIDENCB— DBC- 
LARATIONS— INSTHUCnONa. 

1.  On  prosecution  for  theft  of  a  horse  which 
defendant  had  taken  off  the  range  to  his  'own 
premises,  where  ha  exercised  ownership  over 
It,  evidence  that  he  said  the  horse  was  an 
estray,  and  that  he  refused  to  sell  It  was  not 
admissible,  not  beiog  explanatory  of  defend- 
ant's acts,  but  only  a  denial  of  them. 

2.  Evidence  that  at  the  time  he  made  these 
statements  the  horse  was  not  in  his  possession 
was  not  admissible,  being  an  attempt  to  prove 
innocence  by  his  own  assertions. 

S.  An  instruction  that  if  the  horse  was  rnn- 
ning  at  larse,  and  was  regarded  as  an  estray 
in  the  neighborhood,  and  if  the  jury  lielieved 
"froni  the  evidence"  that  defendant  took  pos- 
session of  him,  "or  exercised  such  ownership 
over  him  as  owners  of  live  stock  usually  exer- 
cise over  the  game,"  with  intent  to  steal  the 
horse,  defendant  was  guilty,  was  not  subject 
to  the  objection  that  as  there  was  no  evidence 
oC  how  owiiership  was  exercist^d  over  stock  in 
the  commnuity,  the  jury  might  believe  a  claim 
of  ownership  over  the  horse  while  it  was  on 
the  range  would  constitute  theft;  since  the  in- 
struction relerred  to  the  evidence,  and  the  only 
evidence  of  ownership  was  of  the  bridling  and 
leading  the  horse  from  the  range  to  defend- 
ant's premises,  and  there  using  and  «»i^i«»»»t»y 
him. 

Wood  and  Riddick,  3J„  dissenting. 

Appeal  from  circuit  court  Poinsett  coan- 
ty;  Felix  G.  Taylor,  Judge. 

W.  W.  Bennett  waa  conrtcted  of  laioeny, 
and  appeals.    Affirmed. 

W.  W.  Bennett  was  indicted  for  larceny, 
alleged  to  have  been  committed  by  the  de- 
fendant unlawfully  and  feloniously  stealing, 
taking,  and  carrying  away  one  horse,  the 
property  of  Henry  Snlllns.  He  was  tried 
and  convicted,  and  his  punishment  was  fix- 
ed at  Imprisonment  in  the  state  penitentiary 
for  five  years. 

Evidence  was  adduced  In  the  trial  tmdtng 
to  prove  substantially  the  following  facts: 

Henry  Snlllns  was  the  owner  of  a  young 
gray  stallion.  This  animal  ran  on  the  range 
near  his  owner's  placs  sf  reaIdeo«e  nntU  lie 

>  For  dissenting  opinion,  see  G6  B.  W.  »14. 
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was  about  two  years  old,  and  in  the  early 
part  of  the  spring  of  1897  ran  near  a  mUl 
a  few  miles  above  the  same  place.  SulUns 
saw.  him  "every  few  days"  until  the  latter 
part  of  July,  1897,  when  he  disappeared. 
Abont  that  time  the  defendant,  Bennett,  was 
seen  riding  a  horse  and  leading  the  said  stal- 
lion in  the  direction  of  his  home,  and  In  the 
fall  of  1808  was  seen  riding  blm,  and  In  De- 
cember of  the  same  year  was  heard  claim- 
ing him.  SnIIlns  hunted  for,  but  did  not 
find,  his  missing  horse  until  May,  1809,  when 
a  man  named  White  told  him  his  horse  was 
at  defendant's,  when  he  went  to  Bennett's 
farm,  and  found  his  horse  there  in  posses- 
sion of  a  man  named  Hall,  who  told  him  that 
the  defendant  had  "taken  him  up."  Previous 
to  this,  in  April,  1809,  J.  A.  Cash  accom- 
panied the  defendant  to  his  horse  lot  to  look 
at  a  mare  whose  foot  was  hnrt,  and  while 
there  be  saw  Sullins'  horse  in  a  stable,  and 
the  defendant  asl^ed  him  what  he  would 
give  him  for  the  stallion,  and,  Cash  declining 
to  make  any  offer,  the  defendant  said  "if  he 
did  not  dispose  of  him  he  would  castrate 
him,  and  make  a  saddle  pony  out  of  him." 
About  the  same  time  Dee  Sullivan  saw  the 
«ame  gray  stallion  in  a  lot  on  the  defendant's 
farm. 

In  the  course  of  the  trial  the  defendant 
<^ered  the  evidence  of  William  Herold  and 
several  others  to  the  effect  that  defendant, 
in  the  spring  of  1899,  said  that  the  horse 
was  an  estray,  and  on  that  account  refused 
to  sell  him,  which  was  rejected  by  the  court, 
and  .the  defendant  excepted.  At  this  time 
the  defendant  proved  or  offered  to  prove  by 
the  same  witnesses  tbat  the  horse  was  not  in 
his  possession  at  the  time  these  statements 
were  made. 

The  court  instructed  the  jury  as  follows: 

"(1)  The  defendant,  W.  W.  Bennett,  Is  In- 
dicted for  the  larceny  of  a  horse  which  Is  al- 
leged to  be  the  property  of  Henry  SuIIlns. 

"(2)  Larceny  Is  the  felonious  stealing,  tak- 
ing, carrying,  riding,  or  driving  away  the 
personal  property  of  another. 

"(3)  If  you  find  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant.  In 
the  Goonty  of  Poinsett  and  state  of  Arkan- 
sas, within  three  years  next  before  the  find- 
ing of  the  Indictment  in  this  case,  took  pos- 
session of  the  horse  described  in  the  indict- 
ment, and  that  the  said  horse  was  the  prop- 
erty of  Henry  SulIIns,  with  the  felonious  In- 
tent to  steal  said  horse,  you  will  find  blm 
Snilty. 

"(4)  It  is  not  necessary,  to  constitute  lar; 
ceny,  tbat  the  property  should  be  taken  from 
the  immediate  possession  of  Its  owner. 
Therefore,  If  yon  find  from  the  evidence  be- 
yond a  reasonable  doubt  tbat  the  horse  re- 
ferred to  In  the  indictment  was  the  property 
of  Henry  SolUns,  and  that  the  defendant  took 
said  horse  (if  he  did  take  said  horse)  with 
the  felonious  intention  to  steal  and  convert 
the  horse  to  his  own  use,  you  will  find  him 
guilty,  although  the  horse  may  have  been, 


at  the  time  of  the  taking,  at  large,  nmulng 
on  the  range. 

"(5)  The  Jury  are  Instructed  that,  although 
you  may  tlud  from  the  evidence  that  the 
defendant  may  have  taken  the  horse  in 
question,  you  cannot  find  him  guilty  unleaa 
you  further  find  from  the  evidence  beyond  a 
reasonable  doubt  that  the  taking  was  with 
the  felonious  Intent  to  steal,  and  that  the 
horse  was  the  property  of  Henry  Sullins, 

"(C)  If  the  Jury  believe  that  the  horse  In 
question  was  running  at  large,  and  regarded 
as  an  estray  In  the  neighborhood,  and  they 
further  find  from  the  evidence  beyond  a 
reasonable  doubt  that  defendant  took  posses- 
sion of  said  horse,  or  exercised  such  owner- 
ship over  blm  as  owners  of  live  stock  usual- 
ly exercise  over  same,  with  intent  to  steal 
said  horse,  they  will  find  defendant  guilty. 

"(7)  If  the  Jury  find  defendant  guilty,  they 
will  assess  his  punishment  In  the  state  peni- 
tentiary for  some  period  not  less  than  five 
nor  more  than  fifteen  years. 

"(8)  If,  after  considering  all  the  evidence, 
you  have  a  reasonable  doubt  of  the  guilt  of 
defendant,  you  will  return  a  verdict  of  not 
guUty." 

And  the  defendant  asked,  and  the  court  re- 
fused to  give,  the  following  instructions: 

"(1)  Even  though  you  may  find  from  the 
evidence  tbat  defendant  stated  to  parties 
that  be  owned  the  horse  with  the  larceny  of 
which  he  is  charged,  yet  such  statements, 
unaccompanied  by  possession  of  said  horse 
at  some  time,  are  not  sufficient  to  warrant  a 
conviction;  and  if  you  find  from  the  evi- 
dence that  defendant  never  had  possession 
of  said  horse,  you  will  find  him  not  guilty. 

"(2)  Before  you  can  find  the  defendant 
guilty,  you  must  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  some  time 
within  three  years  from  the  finding  of  the 
Indictment  defendant  took  possession  of  said 
horse  with  the  Intent  to  steal,  take,  or  car- 
ry it  away,  and  that  said  horse  was  the 
property  of  Sullins. 

"(3)  Even  though  you  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  de- 
fendant took  possession  of  said  horse,  and 
that  It  was  the  property  of  Henry  SuUlns, 
yet  If  yon  believe  from  the  evidence  that 
defendant  took  possession  of  said  horse  for 
any  other  purpose  than  depriving  the  true 
owner  of  same,  you  will  find  him  not  guilty. 

"(4)  A  claim  of  ownership  by  defendant  to 
the  horse  of  Henry  Sullins,  without  the  tak- 
ing of  posseEsion  of  same  by  blm  with  the 
intent  to  steal,  is  not  larceny." 

3.  Jv  Mardis  and  L.  0.  Going,  for  appel- 
lant   Geo.  W.  Murphy,  Atty.  Gen.,  for  the 

State. 

BATTLE,  J.  (after  stating  the  facts).  The 
evidence  offered  by  the  defendant  and  re- 
jected by  the  court  was  Inadmissible.  H,, 
offered  to  prove  that  he  said  the  horse  stol  ^ 
was  an  esti'ay,  and  that  he  refused  to  • 
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blm.  An  estray  Is  an  anJmal  running  at 
large,  the  owner  being  unknown.  The  evi- 
dence offered  was  not  explanatory  of  any  act 
of  the  defendant,  but  simply  a  denial  of  ev- 
ery act  which  needed  explanation.  At  the 
time  he  offered  the  rejected  evidence,  he  ad- 
duced or  offered  to  produce  evidence  to  prove 
that  he  was  not  In  poBseselon  of  the  horse  at 
the  time  be  said  tiie  horse  was  an  estray, 
and  refused  to  sell.  The  effect  of  the  offer 
was  an  effort  to  prove  his  hinocence  by  his 
own  assertions. 

Defendant  objects  to  Instruction  numbered 
6,  because  "there  was  no  evidence  of  the 
way  or  manner  In  which  owners  of  live  stock 
in  that  community  'exercised  acts  of  owner- 
ship' over  their  live  stock,  and  under  It  the 
Jury  may  have  assumed  that  owners  of  live 
stock  permitted  it  to  run  on  the  range,  and 
the  only  exercise  of  ownership  over  the  same 
was  to  claim  it  once  a  year,  and  that  appel- 
lant, having  claimed  the  horse,  was  there- 
fore guilty  of  larceny."  In  this  the  defend- 
ant Is  mistaken.  The  court  told  the  Jury  If 
they  found  "from  the  evidence  beyond  a  rea- 
sonable doubt  tliat  defendant  took  possession 
of  said  horse,  or  exercised  such  ownerstUp 
over  him  as  owners  of  live  stock  usually  ex- 
ercise over  same,  with  Intent  to  steal  said 
horse,  they  will  find  defendant  guilty."  This 
Instruction  is  tautological,  "took  possession" 
and  "exercised  such  ownership"  being  used 
to  some  extent' in  the  same  sense.  The  find- 
ing of  the  Jury,  under  this  instruction,  must 
have  been  based  upon  the  evidence.  The  on- 
ly acts  of  ownership  of  the  defendant  shown 
by  the  evidence  were  the  bridling  and  lead- 
ing the  horse  from  the  range  on  which  he  ran 
to  the  home  of  the  defendant,  and  there  con- 
fining him  in  his  lot,  and  riding  him,  and 
while  In  such  possession  claiming  him  as  his 
property.  Inasmuch  as  the  Jury  were  di- 
rected to  find  from  the  evidence,  the  instruc- 
tion must  be  understood  as  having  reference 
only  to  the  acts  of  ownership  shown  by  the 
evidence.  Then,  again,  the  court  instructed 
the  Jury  that  the  ownership  must  be  exer- 
cised with  the  intent  to  steal.  No  one  can 
Infer  from  a  mere  claim  an  intent  to  steaL 
No  person  seeking  by  that  means  alone  to 
steal  would  be  capable  of  committing  lar- 
ceny; and  a  man  who  would  impute  to  a 
person  capable  of  committing  that  crime  an 
intent  to  steal,  and  find  him  guilty  of  lar- 
ceny upon  that  evidence  alone,  would  be 
competent  to  serve  as  a  Juror. 

According  to  the  instructions  of  the  court, 
In  order  to  find  the  defendant  guilty  of  lar- 
ceny, it  was  necessary  to  find  that  the  horse 
alleged  to  have  been  stolen  was  the  prop- 
erty of  Henry  SuUlns,  and  that  the  defend- 
ant took  possession  of  blm  with  the  intent 
to  steal.  The  defendant  did  not  ask  the 
court  to  instruct  the  Jury  that  it  was  neces- 
sary to  find  anything  in  addition  thereto  in 
order  to  convict  him  of  larceny.  The  in- 
structions given  substantially  and  in  effect 

ibraced  all  that  Is  contained  in  the  requests 


of  the  defendant    We  see  no  reversible  er- 
ror in  the  instructions  when  read  as  a  whole, 
as  they  should  have  been. 
Judgment  affirmed. 

WOOD  and  RIDDICK,  JJ.,  dissent. 


NEAL  V.  BRANDON  et  al. 
(Supreme  Court  of  Arkansas.    Jan.  4,  1902.) 

LANDLORD  AND  TKNANT  —  MORTaAGE— CKOP 
ADVANCES— PRIORITY  —  CRBDITS  —  STATUTE 
OF  FRAUDS— INSTRUCTIONS— APPBAU 

1.  Sand.  &  H.  Dig.  {  4796,  provides  that  a 
landlord's  lien  for  crop  advauces  shall  be  prior 
to  mortgage  liens.  A  mortgagee  of  a  crop 
grown  on  leased  land,  and  other  property,  har- 
mg  taken  the  crop,  began  replevm  against  the 
landlord  to  recover  the  balance,  being  then 
chargeable  with  notice  of  crop  advances  made 
to  the  teuant.  The  mortgagee  was  seeking  to 
enforce  the  mortgage  as  security  for  an  ac- 
count of  the  tenant  for  which  he  claimed  the 
landlord  was  liable,  but  the  landlord  denied 
such  liability,  and  also  claimed  that  credits 
due  him  from  the  mortgagee  for  the  crop  ad- 
vances more  than  discliarged  his  liability  on 
the  mortgage.  Held,  that  under  the  statute 
the  landlord  was  entitled  to  such  credits  wheth- 
er the  mortgage  was  security  for  the  tenant's 
account  or  not. 

2.  If  the  landlord  was  liable  for  the  tenant's 
accoifut,  and  the  credits  proved  insnfficlout  to 
completely  satisfy  his  liaoility,  an  instruction 
in  the  replevin  suit  that  he  was  not  entitled 
to  the  credits  would  be  harmless. 

3.  As  the  landlord  had  introduced  evidence 
that  he  was  not  liable  for  the  tenant's  account, 
it  was  error  to  Instruct  that,  if  the  goods  fur- 
nished by  the  mortgagee  to  the  tenant  were 
furnished  on  the  landlord's  credit,  then  the  lat- 
ter would  be  responsible  for  the  balance  of  the 
tenant's  account,  such  instruction  taking  from 
the  jury  the  question  as  to  the  landlord's  lia- 
bility on  the  tenant's  account. 

4.  An  erroneous  instruction  will  be  presum- 
ed on  appeal  to  have  been  prejudicial  unless 
the  contrary  appears. 

5.  The  relation  of  landlord  and  tenant  exists 
between  a  landowner  and  a  person  contracting 
to  cultivate  his  land  for  a  share  of  the  crop,  to 
be  paid  as  rent,  to  have  exclusive  possession  of 
the  premises,  and  to  furnish  all  supplies  except 
certain  specified  supplies  to  be  furnished  by 
the  landowner  and  to  be  paid  for  from  the 
share  of  the  tenant. 

6.  Act  April  (i,  ISSo,  giving  a  landlord  a  lien 
on  the  tenant's  crop  for  advances  made  to 
the  latter  for  necessary  supplies,  applies  to 
landlords  strictly  as  such,  and  also  to  land- 
lords as  employers. 

7.  Act  March  21, 1883,  authorizing  employer^ 
liens,  etc.,  has  no  application  to  the  relation  of 
landlord  and  tenant. 

8.  Where  there  is  evidence  in  a  suit  in  wlii.h 
it  is  sought  to  hold  a  landlord  on  an  oral  con- 
tract for  supplies  furnished  his  tenant  that  the 
goods  were  not  originally  sold  on  the  credit  of 
the  landlord,  but  to  the  tenant  on  his  own 
credit,  the  landlord  being  simply  a  surety,  it  is 
error  to  refuse  to  instruct  that  a  promise  to 
answer  for  the  debt  of  another  Is  invalid  unless 
in   writing. 

Bonn,  C.  Jn  dissenting  In  part. 

Appeal  from  circuit  court,  St.  Francis  coim- 
ty;    Hance  N.  Button,  Judge. 

Replevin  by  Brandon  &  Bangb  against 
Wiley  Neal.  From  a  Judgment  in  favor  of 
plaintiffs,  defendant  appeals.    Reversed. 
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This  was  a  aolt  by  mortgageeB  to  replevy 
some  mules.  The  answer  and  amended  an- 
B-n-er  and  cross  complaint  denied  any  Indebt- 
edness under  tbe  mortgage,  and  claimed  that 
appellees  were  due  appellant  a  small  amount. 
Appellees  contended  that  appellant,  Neal,  the 
mortgagor,  was  Indebted  to  them  not  only 
on  his  own  account,  but  that  he  was  also 
liable  on  his  mortgage  for  the  account  of  one 
Tom  Hall,  a  tenant,  whom  they  had  fur- 
nished at  appellant's  request,  and  they  pro- 
duced testimony  tending  to  support  their  con- 
tention. Appellant  contended  that  the  mort- 
gage had  been  paid;  that  he  was  not  liable 
for  the  account  of  Tom  Hall  with  appellees; 
that  Tom  Hall  was  his  tenant,  and,  as  such, 
was  Indebted  to  him  for  rents  and  supplies; 
that  api>ellee8,  having  received  the  crop  of 
Tom  Hall  knowing  that  he  was  tenant  of  ap- 
pellant, were  liable  to  appellant  for  so  much 
of  the  crop  in  their  hands  as  might  be  neces- 
sary to  pay  appellant  the  amount  of  the 
rents  and  supplies  due  him  from  his  tenant; 
that,  taking  what  api)ellant  had  paid  appel- 
lees on  his  own  account,  and  what  they  were 
dne  him  out  of  the  proceeds  of  the  crop  of 
Tom  Hall,  appellant's  mortgage  bad  been 
paid,  and  appellees  were  indebted  to  him  In 
a  small  sum.  He  further  contended  that  ap- 
pellees had  sold  Hall  goods  on  his  own  re- 
sponsibility and  on  his  individual  mortgage 
to  them;  that  there  was  no  written  agree- 
ment or  promise  of  appellant  to  answer  for 
Hall's  debt,  and  that  he  was  consequently 
not  liable  therefor.  Appellant  produced  proof 
also  to  support  his  contention.  Appellant 
presented  his  request  tat  instructions  as  fol- 
lows: "(1)  If  defendant,  Neal,  rented  land 
in  Lee  connty.  Ark.,  to  Tom  Hail,  to  make  a 
crop  of  cotton  and  com  in  the  year  1898,  and 
it  was  stipulated  in  the  contract  that  said 
Neal  should  receive  his  rent  by  becoming  the 
owner  of  an  undivided  Interest  in  the  crop, 
the  relation  of  landlord  and  tenant  existed  as 
to  the  premises,  and  the  parties  were  tenants 
in  common  of  the  crop;  (2)  if  defendant,  Neal, 
agreed  to  furnish  Tom  Hall  with  land,  two 
mules,  and  eighty-eight  bushels  of  com,  and 
the  latter  agreed  to  do  the  work  to  make  a 
crop,  of  which  they  were  to  be  the  tenants 
in  common,  then  Tom  Hail  was  an  employ^ 
of  said  Neal.  within  the  meaning  of  the  act  ot 
April  6,  1885,  which  gives  a  landlord  a  lien 
on  the  crop  raised  on  the  premises  for  advan- 
ces to  his  tenant  or  employ^  of  any  neces- 
sary Rupplles,  either  of  money,  provisions, 
clothing,  stock,  or  other  necessary  articles; 

(3)  under  the  act  of  March  21,  1883,  a  land- 
lord may  waive  his  lien  for  advances  to  an 
employ^  only  by  written  Indorsement  upon 
the  mortgage  or  other  instrument  by  which 
tbe  employe  transfers  his  interest  in  the  crop; 

(4)  no  person  could  be  charged  upon  any  spe- 
cial promise  to  answer  for  debt,  default,  m 
miscarriage  of  another,  unless  the  promisa 
or  agreement  Is  in  writing  or  signed  by  the 
party  to  be  charged  therewith."  These  were 
refused.    At  the  conclusion  of  the  argument 


the  court  Instructed  the  Jury  that  defendant, 
Neal,  was  not  entitled  to  the  credit  claimed 
by  him  on  his  own  account  with  Brandon  & 
Baugh  for  the  value  of  tbe  mules  and  com 
furnished  by  him  to  Tom  Hall  to  make  a 
crop.  The  court  also  Instracted  the  Jury 
that.  If  the  goods  furnished  by  Brandon  & 
Baugh  to  Tom  Hall  were  furnished  on  the 
credit  of  Neal,  then  Neal  would  be  responsi- 
ble for  the  balance  due  on  Tom  Hall's  ac- 
count 

R.  J.  Williams  and  N.  B.  Fiaser,  for  appel- 
lant.   Norton  &  Prewltt,  for  appellees. 

WOOD,  J.  (after  stating  the  facts).  The 
court  erred  in  telling  the  Jury  "that  defend- 
ant Neal  was  not  entitled  to  the  credit  claim- 
ed by  him  on  his  account  with  Brandon  & 
Baugh  for  the  value  of  the  mules  and  corn 
furnished  by  him  to  Tom  Hall  to  make  a 
crop."  The  uncontradicted  proof  shows  that 
two  mules,  valued  at  $115,  and  corn  valued 
at  $44,  were  furnished  Hall  to  make  the  crop. 
The  proof  shows  also  that  appellees  knew 
that  appellant  had  furnished  his  tenant  the 
mules.  The  circumstances  were  such  as  to 
put  them  on  inquiry  as  to  any  supplies  fur- 
nished. They  received  the  crop  of  Hall  up- 
on which  appellant  had  a  lien  for  these  sup- 
plies superior  to  the  lien  of  their  mortgage 
on  Hall.  They  were  therefore  liable  to  ap- 
pellant out  of  the  proceeds  of  Hall's  crop  for 
the  value  of  the  mules  and  corn.  Section 
4795,  Sand.  &  H.  Dig.  Appellant  was  enti- 
tled to  have  the  amount  credited  on  his  ac- 
count with  appellees,  whether  he  was  liable 
for  Hall's  account  or  not.  If  appellant  was 
liable  for  Hall's  account,  and  the  account  of 
appellant  (Including  Hall's)  remained  unpaid, 
after  giving  him  the  benefit  of  a  credit  for 
tbe  amount  of  these  supplies,  he  would  not 
be  prejudiced  by  the  instraction.  But  appel- 
lant contends,  and  there  was  evidence  tend- 
ing to  support  his  contention,  that  he  was  not 
liable  for  the  account  of  his  tenant.  Hall. 
The  instruction  was  erroneous,  because  It 
took  this  matter  away  from  the  Jury.  Until 
the  contrary  Is  shown  it  must  be  presumed  to 
have  been  prejudicial. 

Since  the  cause  must  be  remanded  for  new 
trial,  we  will  pass  upon  the  propositions  em- 
IXMlied  in  appellant's  request  Concerning 
the  relation  existing  between  appellant  and 
Tom  Hall,  appellant  testified:  "I  made  a 
contract  with  Tom  Hall  to  cultivate  some  of 
my  laud  in  Lee  county  for  the  year  1898.  I 
agreed  to  furnish  him  with  the  land,  two 
mules,  and  eighty-eight  bushels  of  corn,  and 
he  agreed  to  perform  the  labor,  supply  him- 
self with  everything  else  that  was  necessary, 
and  give  me  one-fourth  of  the  cotton  and 
one-third  of  the  corn  for  the  rent  of  the 
land,  the  pay  for  the  com  and  mules  to  come 
out  of  his  part  of  the  crop  after  paying  the 
rent"  The  other  party  to  the  contract  Hall, 
testified  substantially  the  same.  It  is  some- 
what difficult,  under  this  evidence,  to  deter- 
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mine  whether  the  relation  of  the  parties  was 
that  of  landlord  and  tenant  or  that  of  own- 
er-employer and  cropper-employ6.  It  could 
not  be  both,  as  the  propositions  In  appellant's 
request  seem  to  assume.  Our  opinion  Is  that 
It  was  a  contract  for  the  cultivation  of  land 
on  shares,  where  the  occupier  was  to  have 
the  exclusive  possession  of  the  land  for  the 
year  1808,  and  that  he  was  to  pay  or  deliver 
to  the  owner  certain  irartlons  of  the  crop 
as  rent,  which  created  the  relation  of  land- 
lord and  tenant  Tlnsley  v.  Cralge.  54  Ark. 
34C,  16  B.  W.  897,  18  S.  W.  570;  Deavet  v. 
Rice  (N.  C.)  84  Am.  Dec.  388;  and  other  cas- 
es cited  In  note  to  Putnam  v.  Wise  (N.  Y.) 
37  Am.  Dec.  309,  under  title  "Cases  Holding 
Occupier  to  be  Tenant,"  etc. 

The  title  to  the  crops  as  between  appel- 
lant and  his  tenant  is  not  Involved  here. 

The  proof  as  to  the  relation  between  ap- 
pellant and  Hall  Is  uncontroverted.  If  upon 
a  retrial  It  remains  the  same,  the  court 
should  hold  to  the  view  that  the  relation  was 
that  of  landlord  and  tenant  The  act  of 
April  6,  1885,  applies  to  landlords  strictly  as 
such,  and  also  to  landlords  as  employers.  The 
aft  of  March  21,  1883,  has  no  application  to 
the  relation  of  landlord  and  tenant,  but  only 
to  that  of  employer  and  employ*. 

The  fourth  proposition  should  have  been 
given.  There  was  evidence  tending  to  show 
that  the  goods  furnished  Hall  by  appellees 
were  not  furnished  on  the  credit  of  Neal,  as 
an  original  undertaking,  but  that  they  fur- 
nished Hall  on  his  own  credit  Neal  simply 
being  security  for  his  account  For  the  error 
Indicated,  reverse  the  Judgment  and  remand 
for  new  trial. 

BUNN,  0.  J.,  dissents  in  some  particulars. 


JONES  et  al.  v.  DILIiARD. 
(Supreme  <3ourt  of  Arkansas.    Jan.  4,  1902.) 

HOMESTEAD— LIEN  OP  CREDITOR— SBTTINO 
ASIDE. 

1.  Where  the  evidence  shows  that  land  levied 
on  exceeded  in  value  the  sum  of  $2,500,  and 
that  the  liomestend  of  the  debtor  was  upon 
the  tract,  the  judjniient  creditor  had  no  lien 
to  so  much  of  the  tract  Including  the  dwelling 
house  and  such  contiguous  lands  as  the  debtor 
mis:ht  select,  not  exceeding  in  value  $2,500. 

2.  The  rignt  of  homestead  Is  a  personal  priv- 
ilege to  be  availed  of  by  the  debtor  or  bis  wife 
in  the  manner  prescribed  by  Sand,  ft  H.  Dig.  {| 
8714,  3718. 

Appeal  from  Woodruff  chancery  cotirt; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  Jennie  E.  DiUard  against  S.  M. 
Jones  and  others.  From  a  judgment  In  fa- 
vor of  complainant  defendants  appeal.  Re- 
versed. 

Appellee  seeks  by  this  suit  to  enjoin  the 
sale  of  lands.  She  alleged  that  S.  M.  Jones 
had  some  time  previously  obtained  Judgment 
against  her  husband,  A.  C.  DUlard,  and  that 
he  bad  caused  an  execution  to  Issue  on  the 
same,  and  the  defendant  sheriff  bad  levied 


It  upon  the  S.  E.  %  of  section  27.  township 
8  X.,  range  2  W.;  that  she  was  the  owner  of 
the  S.  E.  %  of  S.  E.  %  of  section  27  by 
virtue  of  a  conveyance,  which  she  exhibited, 
made  to  her  by  her  husband  on  the  24th  day 
of  October,  1SB6.    The  appellants  answered 

that  on  the  day  of  February,   1896, 

Jones  obtained  a  Judgment  against  A.  C. 
Dlllard,  which  was  a  Hen  upon  the  real  estate 
conveyed  by  him  to  his  wife,  and  that  at 
the  time  of  such  conveyance  the  land  which 
he  owned,  and  upon  which  he  had  bis  home 
and  resided,  exceeded  in  value  the  sum  of 
$2,5(K).  The  court  found  for  plaintiff,  and 
granted  the  Injunction. 

Fletcher  Roleson  and  Hicks  ft  Dowdy,  for 
appellants.    P.  R.  Andrews,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  The 
counsel  for  api)ellee  states  in  his  brief  that 
"the  only  question  Is  one  of  fact  and  one 
only,  and  that  is  as  to  whether  or  not  at  the 
time  of  the  execution  of  the  deed  to  bis 
wife  in  October,  1896,  the  entire  160  acres  of 
land  was  his  homestead,  and  whether  It  ex- 
ceeded In  value  $2,500."  We  are  not  advised 
of  the  grounds  upon  which  the  chancellor 
based  his  decision.  But  taking  the  state- 
ment of  counsel,  supra,  as  the  theory  upon 
which  the  case  was  tried  below  and  here, 
the  decree  was  clearly  against  the  weight 
of  evidence.  The  proof,  we  think,  shows  by 
a  decided  preponderance  that  the  1(50  acres, 
of  which  the  land  In  controversy  was  a  part, 
exceeded  in  value  the  sum  of  $2,500.  The 
Judgment  creditor  was  seeking  to  subject  the 
whole  tract  It  is  clear  from  the  answer  and 
the  proof  that  the  homestead  of  DlUard 
was  upon  the  tract  when  he  made  the  deed 
to  his  wife.  Upon  this  homestead.  Includ- 
ing the  dwelling  house  or  Home  and  such 
coutl^uous  lauds  of  the  tract  as  Dlllard  or 
his  wife  might  .«!pIoct,  not  exceeding  In  value 
the  sum  of  $2,500,  the  Judgment  creditor  bad 
no  Hen.  Stanley  v.  Snyder,  43  Ark.  429; 
Carmack  v.  Lovett  44  Ark.  180;  Began  t. 
Cleveland,  52  Ark.  101,  12  S.  W.  159,  20  Am. 
St  Rep.  158;  Davis  v.  Day,  56  Ark.  150.  19 
S.  W.  502;  Crampton  v.  Schaap,  5C  Ark. 
253,  19  S.  W.  669;  Pipkin  v.  Williams.  57 
Ark.  242,  21  S.  W.  433,  38  Am.  St.  Rep.  241. 
The  right  of  homestead,  however.  Is  a  per- 
sonal privilege,  of  which  appellee  has  not  yet 
sought  to  avail  herself  as  the  law  prescribes. 
Sections  3714,  3718,  Sand.  &  H.  Dig.;  Snider 
V.  Martin,  55  Ark.  139.  17  S.  W.  712;  Brown 
V.  Peters.  53  Ark.  182.  13  S.  W.  729;  Pace 
y.  Robblns,  67  Ark.  232,  54  S.  W.  213.  The 
complaint  does  not  even  set  up  the  home- 
stead right  Nor  Is  there  anything  In  the 
proof  to  show  that  the  40  acres  In  controver- 
sy would  necessarily  be  embraced  In  an.v 
selection  of  the  homestead  that  conld  be 
made.  The  dwelling  or  home  Is  not  shown 
to  be  on  the  40  In  controversy.  On  the  con- 
trary, the  answer  shows  It  to  be  on  the  W. 
\^  of  the  S.  E.  ^  of  section  27.  etc. 
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Revened  and  remanded,  'wltli  directions  to 
dismiss  the  complaint  for  want  of  OQuity, 
but  trithont  prejudice. 


NATIONAL  BANK  OP   OI^BURNE  T. 
GULF,  C.  ft  8.  F.  EY.  CO.  et  al. 

(Supreme  Court  of  Texas.     ITan.  20,  1902.) 

RAILROADS— MECHANICS'    LIENS— OGNBRAL 

UEN    LAW— BONDS— aURBTIBS- 

CONSTRUCnON. 

1.  Rev.  St  art  3312;  giriuK  to  mectianics, 
laborers,  and  operatiTes  wlio  perform  labor  in 
tlie  conatruction  of  any  railroad  a  lien  "on 
■nch   railroad   and   its   equipments,"   does  not 

f;iTe  a  lien  to  mechanics  and  laborers  perform- 
Dg  labor  in  the  erection  of  machine  shops, 
work  shops,  round  houses,  etc.,  on  land  belongr- 
ing  to  the  company  and  adjoining  its  right  of 
way;  the  lien  wiiich  such  i>arties  mif^  hare 
asi^erted  beiug  provided  for  in  article  3284. 

2.  Where  contractors  erecting  buildings  for 
a  railroad  gave  a  bond  with  sureties  at  an 
additional  security  to  such  railroad  company 
(or  due  performance  of  said  articles  of  agree- 
ment," conditioned  that  the  contractor  should 
"pay  all  laborers  and  material  men,  and  save 
and  keep  harmless  the  railroad  comj^ny  from 
the  payment  of  any  and  all  liens,  claims,"  etc., 
"taken  or  obtained  against  the  railroad  com* 
pany  by  reason  of  the  nonpayment  of  any  of 
the  debts  before  mentioned,  was  an  indemnity 
bond  to  the  railroad  company,  and  did  not  give 
a  right  of  action  to  the  laborers  and  material 
men  against  the  sureties  on  the  bond. 

Certified  questions  from  court  of  cItU  ap- 
peals of  Fifth  supreme  Judicial  district 

Action  by  the  National  Bank  of  Cleburne 
against  the  Oulf,  Colorado  &  Santa  F6  RaU- 
way  Company  and  ethers.  From  a  Judgment 
for  defendants,  plalntllF  appeals  to  the  court 
«f  civil  appeals,  which  certified  the  case  on 
questions  of  law.    Questions  answered. 

Wear  &  Morrow,  L.  B.  Dayls,  and  W.  D. 
McCoy,  for  appellant  J.  W.  Terry,  D.  W. 
Odell,  and  Moore  &  Tenley,  for  appellee  rail- 
way company.  M.  M.  Crane,  for  appellee 
S.  B.  Moas.  Benry,  Brown  &  Pattou  and 
Adams  &  Tmelove,  for  appellees  James, 
Capps  &  C^rpa:. 

BROWN,  J.  The  coort  of  dvll  appeals 
for  tb«  VUQi  district  has  cerUfled  to  this 
eomt  tiie  following  statement  and  questions: 

"The  appellant  sued  to  recover  of  Evans  ft 
Hosbonr,  contractors,  for  the  value  of  labor 
perfMmed  In  the  construction  of  machine 
stiops,  engine  boose,  etc., .  and  to  foreclose 
against  the  Gulf,  Colorado  ft  Santa  F6  Rail- 
way Company's  property  a  lien  alleged  to 
exist  thereon  by  virtue  of  such  labor,  etc. 
Consolidated  with  this  action  were  the  suits 
«f  the  LiUtcber  ft  Moore  Lumber  Company 
and  the  Lntcber  ft  Moore  Cypress  Lumber 
Company,  seeking  to  recover  against  Evans 
ft  Hosboar  and  their  sureties  for  material 
fomlflbed  to  the  contractors  and  used  in  the 
coastmctlon  of  said  structures.  The  court 
sustained  general  demurrers  to  the  petitions 
of  the  bank  and  the  two  lumber  companies, 
from  whidi  this  appeal  is  prosecuted.    The 


substance  of  the  plalntlif's  allegations.  In  so 
far  as  a  lien  is  sought  to  be  established,  is: 
That  the  Gulf,  Colorado  &  Santa  F6  RaUway 
Company  coutracted  with  Evans  &  Hosbour 
for  the  latter  to  build  for  It,  in  the  town 
of  Cleburne,  certain  machine  shop,  work 
sbi  p,  paint  shop,  and  boiler  house,  chimney, 
and  pattern  bouse,  and  also  to  build  In  the 
town  of  Temple  a  round  house  or  boiler 
boTise,  said  structures  to  be  erected  on  land 
belonging  to  said  company  which  adjoins  the 
right  of  way,  and  'is  a  part  of  same,'  and 
connected  with  said  right  of  way  by  'nu- 
merous switches,  turn-outs,  and  side  tracks; 
and  said  switches,  turn-outs,  and  side  tracks 
are  used  in  connection  with  the  business  and 
operations  of  the  said  railway  company,  and 
are  necessary  to  the  conduct  of  said  business 
of  said  company  in  the  operation  of  its  said 
line  of  ruad,  and  they  extend  from  the  main 
line  into  and  upon  said  strip  of  land  afore- 
said, which,  as  aforesaid,  had  been  added  to 
I  the  right  of  way.'  That  said  structures  are 
I  a  part  of  said  railway,  and  inseparably  con- 
nected therewith,  'and  are  used  for  and  in 
connection  with  the  op«'atlons  of  said  rail- 
way, and  are  built  upon  and  over  a  portion 
of  Its  said  tracks,  switches  and  turn-onts, 
and  are  a  part  of  said  works,  and  are  used 
for  no  other  purpose  than  of  operating  said 
railway,  and  are  useless  for  any  other  pur- 
pose, and  are  such  works  as  are  necessary, 
usual,  and  common  in  the  operation  of  rail- 
roads.' That  the  contractors,  Evans  &  Hos- 
bour, employed  a  large  number  of  laborers 
and  mechanics  to  labcHr  and  work  for  them 
In  the  constmction  of  said  structures,  and 
that  for  the  value  of  the  labor  performed  by 
them  the  contractors  Issued  to  them  duebills 
or  pay  checks,  which  were  transferred  to 
plaintllT  for  a  valuable  consideration,  ete.  ' 
PlalntiCr  sues  to  recover  of  the  contractors 
on  the  duebills  or  pay  diecks  outstanding, 
and  to  foreclose  an  alleged  Hen  on  the  prop- 
erty of  the  company,  which  Is  claimed  by 
virtue  of  the  work  and  labor  performed  on 
said  structures.  No  lien  is  claimed  by  plain- 
tiff to  have  been  fixed  by  the  filing  of  a  con- 
tract or  Itemized  statement  as  required,  by 
the  act  of  1895  (Rev.  St  art  3294  et  seq.), 
but  is  claimed  to  have  been  fixed  by  filing 
suit  within  twelve  months  after  tiie  labor 
was  performed,  as  provided  by  Rev.  St  art 
8313.  The  allegations  of  the  two  lumber 
companies  (which  are  adopted  by  plaintiff  as 
to  liability  of  the  sureties  on  bond)  seeking 
to  recover  on  the  contractors'  bond  executed 
to  the  railway  company  set  forth,  in  sul>- 
stance,  the  furnishing  of  material  to  the  con- 
tractors, etc.,  the  execntlon  of  the  contract 
and  bond,  and  the  provlsionB  tbereof.  The 
effect  of  the  contract  alleged  was  that  the 
contractors  would  construct  the  buildings  for 
a  specified  consideration,  and  deliver  the 
same  to  the  company  'free  and  discharged  of 
all  liens,  claims,  or  charges  whatever,  com-> 
pletely  finished,  on  or  before  the  1st  day  of- 
November,    189S.'    The   stipulations   of   the 
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bond  pertinent  to  the  Issues  herein  are  as 
follows:  'And  whereas,  in  the  treaty  of  said 
contract  It  was  agreed  that  this  bond  or  ob- 
ligation should  be  entered  Into  as  an  addi- 
tional security  to  the  said  Gulf,  Ciolorado  & 
Santa  F6  Railway  Company  for  the  due  per- 
formance of  said  articles  of  agreement,  and 
of  all  and  every  the  covenants,  matters  and 
things  therein  contained  on  the  part  and  be- 
half of  the  said  above-bounden  K  B.  Evans 
and  O.  A.  Hoshoor  to  be  done  and  performed: 
Now,  the  condition  of  this  obligation  is  such 
that,  if  the  said  above-bounden  E>.  B.  Evans 
and  G.  A.  Hosbour  shall  well  and  faithfully 
pay  to  all  laborers,  mechanics,  and  material 
men,  and  persons  who  supply  such  contract- 
ors with  provisions  or  goods  of  any  liind,  all 
Just  debts  due  to  such  persons,  or  to  any 
person  to  whom  any  part  of  such  vrork.  is 
given.  Incurred  in  carrying  on  such  work 
agreed  to  be  done  and  performed  by  the  said 
above-bounden  B.  B.  Evans  aod  C.  A.  Hos- 
bour, and  also  shall  well  and  truly  save  and 
keep  harmless  the  said  Gulf,  Colorado  & 
Santa  F6  Railway  Company  from  the  pay- 
ment of  any  and  all  liens,  claims,  demands, 
costs,  suits,  Judgments,  and  executions  that 
may  be  made,  taken,  rendered,  had,  or  ob- 
tained against  the  said  Gulf,  Col^ado  & 
Santa  F6  Railway  Company  or  its  property 
by  reason  of  the  nonpayment  of  any  of  the 
debts,  claims,  or  demands  of  any  of  the  sev- 
eral parties  hereinbefore  mentioned  and  pro- 
vided for,  and  shall  duly  perform  and  ob- 
serve all  the  stipulations  and  agreements  con- 
tained in  said  contract  and  on  his  part  to 
be  performed  and  observed,  and  so  that  any 
alteration  which  may  be  made  by  agreement 
between  said  above-bounden  E.  B.  Evans  and 
C.  A.  Hoehour  and  the  Gulf,  Colorado  & 
Santa  F6  Railway  Company  In  the  terms 
of  said  contract  or  the  nature  of  the  work 
to  be  done  thereunder,  or  the  giving  by  the 
said  Gulf,  Colorado  &  Santa  F6  Railway 
Company,  its  successors  or  assigns,  of  any 
extension  of  the  time  for  performing  the 
said  contract  or  any  of  the  stipulations  con- 
tained therein  and  on  the  part  of  the  said 
above-bounden  E.  B.  Evans  and  C.  A.  Hos- 
hour  to  be  i>erformed,  or  any  other  forbear- 
ance on  the  part  of  the  Gulf,  Colorado  & 
Santa  F6  Railway  Company,  its  successors 
or  assigns,  to  the  said  above-bounden  E.  B. 
Evans  and  C.  A.  Hoshour,  bis  successors,  ad- 
ministrators, successors,  or  assigns,  shall  not 
in  any  way  release  the  said  above-bounden 
sureties,  or  eithor  of  them,  or  either  of  their 
executors,  administrators,  successors,  or  as- 
signs, from  their  or  his  or  its  liability  imder 
the  above-written  bond,— then  this  obligation 
shall  be  null  and  void;  otherwise  to  be  in 
full  force  and  virtue.' 

"Questions. 

"0.)  Does  article  8312,  Rev.  St,  which  glvea 
a  lien  to  mechanics,  laborers,  and  operatives 
who  perform  labor  in  the  construction,  op- 
eration, or  repair  of  any  railroad,   include 


mechanics  and  laborers  who  perform  labor  in 
the  erection  of  machine  shops,  work  shops, 
round  houses,  etc.,  for  a  railroad  company. 
In  manner  and  form  as  alleged  by  plaintiff; 
or  are  such  mechanics  and  laborers,  in  order 
to  fix  liens,  governed  by  the  provisions  of  ar- 
ticle 3204  et  seq..  Rev.  St?  In  other  words, 
i  does  the  term  'railroad,'  as  used  In  article 
3312,  Include  such  structures  when  construct- 
ed for  the  purpose  of  operating  said  ruad? 
(2)  Is  the  bond  declared  upon  to  be  consid- 
ered only  as  indemnity  for  the  railroad  com- 
pany, or  are  the  mechanics,  laborers,  and  ma- 
terial men  who  performed  labor  and  furnish- 
ed material  In  the  consptruction  of  said  struc- 
tures, by  Its  terms,  beneficiaries,  and  entitled 
to  a  right  of  acticm  thereon?" 

Article  16  of  our  state  constitution  em- 
braces the  following  sections: 

"Sec.  35.  The  legislature  shall,  at  its  first 
session,  pass  laws  to  protect  laborers  on  putv 
lic  buildings,  streets,  roads,  railroads,  canals 
and  other  similar  public  works,  against  the 
failure  of  contractors  and  sub-contractors  to 
pay  their  current  wages  when  due,  and  to 
make  the  corporation,  company  or  Individual 
for  whose  benefit  the  work  is  done,  responsi- 
ble for  their  ultimate  payment" 

"Sec.  87.  Mechanics,  artisans  and  material- 
men of  every  class  shall  have  a  lien  upon 
the  buildings  and  articles  made  or  repaired 
by  them,  for  the  value  of  their  labor  done 
thereon,  or  material  furnished  therefor;  and 
the  legislature  shall  provide  by  law  for  the 
speedy  and  efficient  enforcement  of  said 
liens." 

In  pursuance  of  the  requirements  of  sec- 
tion 37,  the  15th  legislature  enacted  a  law  en- 
titled "An  act  to  provide  for  and  regulate 
mechanics,'  contractors,'  builders'  and  other 
liens  in  the  state  of  Texa^,"  approved  Au- 
gust 7,  1876  (Laws  1876,  p.  81).  This  act 
constitutes  the  ttasis  from  which  our  present 
law  on  the  subject  of  mechanics'  liens  baa 
been  developed.  It  did  not  embrace  the 
rights  of  laborers  upon  railroads  In  its  orig- 
inal form,  and  in  that  respect  has  not  been 
enlarged  since  its  original  adoption.  Rail- 
way Co.  V.  Drlscoi,  52  Tex.  13.  The  lOth 
legislature,  in  obedience  to  the  mandate  of 
section  35,  quoted  above,  enacted  a  law  en- 
titled "An  act  to  protect  mechanics,  lal>  rers 
and  operatives  on  railroads  against  the  fail- 
ure of  owners,  contractors  and  sub-contract- 
ors or  agents,  to  pay  their  wages,  when  due, 
and  provide  a  lien  for  such  wages,"  approved 
February  18,  1879  (Laws  1879,  p.  8).  The 
first  section  of  this  act  with  a  slight  amend- 
ment made  hi  1887,  c 'nstitutes  article  3:U2 
of  the  Revised  Statutes,  which  Is  the  subjfct 
of  investigation  in  this  case:  "Art  3iiV2. 
All  mechanics,  laborers  and  operatives  wlio 
may  have  performed  labor,  or  worked  with 
tools,  teams  or  otherwise.  In  the  construction, 
operation  or  repair  of  any  railroad,  locomo- 
tive, car  or  other  equipment  of  a  railroad, 
and  to  whom  wages  are  due  or  owins  for 
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stieh  work,  or  for  the  work  of  tools  or  teams 
tbos  emidoyed,  or  for  work  otherwiee  per- 
formed, shall  hereafter  have  a  lien  prior  to 
all  others  upon  such  railroad  and  its  equip- 
ments for  the  amount  due  him  for  personal 
services,  or  for  the  use  of  tools  or  teams." 

The  first  question  submitted  calls  for  the 
construction  of  the  phrase  "such  railroad  and 
Its  equipments,"  used  in  the  above-quoted 
iitlcle.  The  word  "equipment"  is  used  in 
the  same  article  in  association  with  other 
words,  thus:  "Locomotive,  car  or  other 
equipment  of  a  railroad."  Prom  its  asso- 
ciation with  the  words  indicating  the  mov- 
able eqolpmentB  of  the  railroad,  the  legisla- 
ture intended,  by  "other  equipments,"  to  in- 
clude all  other  things  used  in  like  manner  in 
connection  with  the  operation  of  the  railroad; 
but  it  cannot  be  construed  to  Include  every- 
thing that  is  necessary  to  the  operation  of 
the  railroad,  and  therefwe  it  is  not  broad 
enough  to  Include  structures  like  machine 
sboiM,  round  houses,  and  the  like.  Suth. 
St  Const  {  262;  Schenley's  Appeal,  70  Pa. 
9S.  This  reduces  the  inquiry  to  the  ques- 
tion, "are  machine  sh<^s,  work  shoi)8,  round 
bouses,"  etc.,  not  upon  the  right  of  way,  em- 
braced within  the  meaning  of  the  term  "raii- 
roiid"?  We  have  no  specific  statutory  defini- 
tion of  the  word,  but  the  following  articles 
of  our  Revised  Statutes  serve  to  show  what 
ow  legislature  meant  by  "railroad"  in  article 
.1312; 

"Art  4422.  Any  railrcad  corporation  shall 
liare  the  right  to  constmct  and  operate  a 
railroad  between  any  points  within  this  state 
and  to  connect  at  the  state  line  with  rail- 
roads of  other  states." 

"Art  4425.  Such  corporation  shall  have  th« 
right  to  lay  out  Its  road  not  exceeding  two 
hundred  feet  in  width,  and  to  construct  the 
same;  and  for  the  purpose  of  cuttings  and 
embankments,  to  take  as  much  more  land 
18  may  be  necessary  for  the  proper  construc- 
tion and  security  of  its  railway,  and  to  cut 
down  any  standing  trees  that  may  be  in  dan- 
ger of  falling  upon  or  obstructing  the  rail- 
^y,  making  compensation  in  the  manner 
IiroTlded  by  law." 

".^rt.  4483.  Sudi  corporation  shall  have  the 
risbt  to  erect  and  maintain  all  necessary  and 
cnnrenient  buildings  and  stations,  fixtures 
and  madiineFy  for  the  accommodation  and 
use  of  passengers,  ftelghts  and  business  in- 
tf-rests,  or  which  may  be  necessary  for  the 
winstniction  or  operation  of  its  railway;  but 
no  railway  company  shall  have  the  power, 
rtther  by  its  own  employes  or  other  persons, 
to  eonstract  any  buildings  along  the  line  of 
their  railroad  to  be  occupied  by  their  em- 
ployes or  others,  except  at  their  respective 
depot  stations  and  section  houses,  and  at 
"ich  places  only  such  building  as  may  be 
"wessary  for  the  transaction  of  their  leglti- 
niate  business  (iterations,  and  for  shelter  for 
their  employ^,  nor  shall  they  use,  occupy  or 
wltivate  any  part  of  the  right  of  way  over 
»hldi  their  respective  roads  may  pass,  with 


the  exception  aforesaid,  for  any  other  pur- 
pose than  the  construction  and  keeping  in  re- 
pair of  their  respective  railways." 

The  power  to  construct  roads  in  ttiis  state 
between  any  points,  and  to  erect  upon  the 
right  of  way  all  buildings,  machinery,  and 
other  things  necessary  for  the  "accommoda- 
tion and  use  of  passengers  or  business  in- 
terests, or  for  the  construction  and  opera- 
tion of  its  railway,"  together  with  the  "right 
to  lay  out  its  road  not  exceeding  two  hundred 
feet  in  width,  and  to  construct  the  same," 
recognizes  the  r^ht  of  way  as  the  road,  and 
operates  as  a  designation  of  that  right  of 
way,  and  structures  upon  it  as  the  "road"  or 
"railroad"  of  the  corporation.  We  have  giv- 
en careful  consideration  to  the  authorities 
cited  by  the  honorable  court  of  civil  appeals 
in  support  of  its  Judgment  upon  this  point, 
but  we  find  no  one  of  them  that  involved 
a  state  of  facts  similar  to  this  case,  and  the 
broad  declarations  appropriate  in  those  cases 
cannot  be  accepted  as  authority  In  this.  We 
conclude  that  the  term  "railroad,"  as  used 
in  article  8312,  is  confined  to  the  limits  of 
the  right  of  way  of  such  raihroads.  We  think 
that  this  construction  is  supported  by  the 
fact  that  all  claims  for  construction  of  every 
other  class  of  buildings  or  improvements  of 
any  character  whatever  were,  at  the  passage 
of  this  act,  and  are  now,  amply  secured  by 
the  terms  of  article  3294  of  the  Revised  Stat- 
utes; and  the  terms  of  the  two  articles  do 
not  Indicate  that  the  legislature  intended  that 
either  of  them  should  cover  both  subjects  of 
legislation,  but  they  are  so  framed  as  to  show 
that  each  is  restricted  in  the  main  to  the 
subject  indicated  by  the  section  of  the  con- 
stitution under  which  the  law  was  framed. 

We  are  not  prepared  to  hold  that  the  rail- 
road company  might  not  have  required  of  the 
contractors  a  bond  binding  them  and  sureties 
to  pay  all  debts  contracted  with  persons  for 
labor,  material,  or  other  things  necessary  to 
the  performance  of  the  contract  whether  the 
claims  might  be  asserted  against  the  railroad 
company's  property  as  a  lien  or  not;  and 
that  under  such  a  contract,  if  it  had  been 
made,  the  material  men  and  the  laborers 
might  sustain  an  action  against  the  con- 
tractors and  their  sureties  upon  the  b  nd. 
The  terms  of  the  contract  involved  In  Jor- 
dan v.  Kavanaugh,  63  Iowa,  157,  18  N.  W. 
851,  were  much  more  specific  than  in  this 
case.  But  we  find  in  the  bond  under  con- 
sideration no  provision  which  will  Justify 
such  Interpretation.  The  only  support  for 
that  construction  is  the  following  language: 
"Now,  the  condition  of  this  obligation  is  such 
that,  if  the  above-bonnden  E.  B.  Evans  and 
C.  A.  Hoshour  shall  well  and  faithfully  pay 
all  laborers,  mechanics,  material  men,  and 
persons  who  supply  such  contractors  with 
provisions  or  goods  of  any  kind,  all  Just  debts 
due  to  such  persons  or  to  any  person  to 
whom  any  part  of  such  work  is  given  Incur- 
red in  carrying  on  such  work  agreed  to  be 
done  and  performed  by  the  said  above-bound-  ^ 
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en  E.  B.  Brans  and  O.  A.  Hosbour."  There 
Is  not  in  thig  ciause  any  promise  by  Evans 
and  Iloshour  to  pay  to  those  persons  who 
might  contract  trith  them  during  the  progress 
of  the  wwlc.  It  Is  simply  the  expression  of 
a  condition  npon  vrhich  their  liability  to  the 
railroad  company  Is  defined,  and  for  a  breach 
of  which  they  would  be  liable  to  the  com- 
pany Itself.  Standing  alone,  the  clause  would 
not  support  the  claim.  Ttie  character  of  the 
instrament  as  a  bond  of  iademni^  to  the 
railroad  company  is  dearly  established  by 
the  language  which  preeedei  that  clause, 
which  is,  in  substance,  that  the  bond  is  In- 
tended and  giren  as  additional  security  to 
the  railroad  company  for  the  performance  of 
the  contract,  and  by  the  clause  which  imme- 
diately follows  that  relied  upon,  viz.:  "And 
also  shall  well  and  truly  sar«  and  keep 
harmless  tfae  said  Gulf,  Colorado  &  Santa 
F6  Railway  Co.  from  the  payment  of  any 
and  all  liens,  claims,  demands,  costs,  snlts, 
judgments,  and  executions  that  may  be  made, 
taken,  rendered,  had,  or  obtained  against  the 
said  Gulf,  Colmndo  &  Santa  F6  Railway  Co., 
or  Its  property  by  reason  of  the  nonpayment 
of  any  of  the  debts,  claims,  or  demands  of 
any  of  the  several  parties  herehibefore  men- 
tioned and  provided,  and  shall  duly  perform 
and  observe  all  tiie  stipulations  and  agree- 
ments contabied  in  said  contract  and  on  his 
part  to  be  performed,  •  •  •  then  this  ob- 
ligation shall  be  null  and  void;  otherwise  to 
be  In  full  force  and  virtue."  If  there  were 
doubt  as  to  the  meaning  of  tfae  language 
first  quoted,  it  is  surely  dispelled  by  the  full 
expression  of  intention  contained  in  the  con- 
text of  the  bond.  No  liability  of  the  railri  ad 
to  plaintifTs,  nor  lien  upon  its  property,  be- 
ing shown,  there  has  been  no  breach;  there- 
tote  no  right  of  action  upon  the  bond.  We 
therefore  ansyrer  the  first  qnestlon  that  the 
Uens  which  the  parties  to  this  suit  might 
have  asserted  against  the  railroad  company 
are  provided  for  in  article  3294,  Rev.  St,  and 
are  not  included  in  article  3312.  The  instru- 
ment submitted  is  an  Indemnity  bond  to  the 
railroad  company,  and  does  not  give  a  right 
of  action  to  the  laborers  and  material  men 
against  the  sureties  upon  tlie  bond. 


HARDMAN   v.    CRAWFORD. 

(Supreme  Court  of  Texas.     Jan.  23,  1902.) 

SCHOOL  LANDS— CONVEYANCE  BY  SETTLER- 
REQUIREMENTS  ON  VENDEE!— ACTUAL  RESI- 
DENCE—AGREED    FACTS— PRESUMPTION. 

1.  An  agreed  statement  of  facts,  that  the 
ouly  issue  before  the  court  of  civil  appeals  is 
"one  of  law,  which  arose  on  the  trial  and  was 
decided  by  the  trial  court  adversely  to  the  de- 
fendaot,"  together  with  the  further  statement 
that  only  the  evidence  neces.sary  to  present 
the  issue  of  law  is  presented,  eliminates  from 
the  case  presented  to  the  supreme  court  ou  ap- 
peal from  the  civil  appeals  every  question  of 
fact  on  which  plaintiff's  right  to  recover  de- 
pends. 

2.  Where  in  trespass  to  try  title  to  school 
lands  the  agreed  facts  show  that  plaintiff  ac- 


tually settled  on  the  land,  that  be  applied  to 
purchase  it,  and  paid  one-fortieth  of  the  pur- 
chase price  and  all  necessary  payments,  "ail 
of  which  was  in  duo  form  of  law,"  and  also 
that,  before  the  respective  applicatioua  of  piain- 
tiS  and  defendant's  assignor,  the  land  was  reg- 
ularly appraised  and  placed  on  the  market,  the 
conrt  will  assume  that  the  commissioner  of 
the  land  office  would  not  have  accepted  plain- 
tiff's application  unless  tfae  land  was  regu- 
larly on  the  market  at  the  time,  and  that  the 
court  which  tried  the  cause  would  not  have 
assumed  the  existence  of  such  fact  without 
proof. 

3.  Under  Sayles"  Ann.  Civ.  St.  art.  421Sk, 
authorizing  an  actual  settler  on  school  lands  to 
sell  the  land,  but  providing  that  the  vendee 
shall  file  his  own  obligation  with  the  land  com- 
missioner, together  with  hia  affidavit,  in  case 
three  years'  residence  has  not  already  been  had 
on  the  land,  that  be  has  in  good  faith  settled 
thereon,  etc.,  actual  settlement  on  the  land 
by  the  vendee  for  the  remainder  of  the  three 
years  is  necessary  to  give  him  any  rights  there- 
in, and  his  settlement  on  an  adjoining  tract  of 
school  land  then  owned  by  him  is  insufficient. 

Error  to  conrt  of  civil  appeals  of  Third  su- 
preme Judicial  district 

Action  by  Perry  Crawford  against  L.  A. 
Hardman.  From  a  judgment  of  the  court 
of  civil  appeals  (63  S.  W.  659,  64  S.  W.  938) 
affirming  a  judgment  for  plaintiff,  defend- 
ant brings  error.    Affirmed. 

Rector  &  Brown  and  J.  K.  Rector,  for 
plaintiff  in  error.  Allison  &  Walters  and  N. 
A.  Rector,  for  defendant  in  error. 

BROWN,  J.  Perry  Crawford  instituted 
this  salt  in  the  district  court  of  Sau  Saba 
county  in  the  form  of  trespass  to  try  title 
against  plaintiff  in  error,  Hardman,  to  recov- 
er 320  acres  of  land  in  San  Saba  county,  the 
north  half  of  section  No.  6  of  state  school 
land,  surveyed  by  the  Houston  &  Texas  Cen- 
tral Kailroad  Company,  by  certificate  No. 
3S-4389.  The  defendant  pleaded  not  guilty. 
From  the  statement  of  facts  embraced  in  the 
opinion  of  the  court  of  civil  appeals  (63  S.  W. 
659),  we  make  the  following  condensed  state- 
ment of  the  case:  "In  this  cause  it  is  agreed 
by  the  parties  that  the  only  Issue  involved 
in  this  case  is  an  issne  of  law,  which  arose 
on  the  trial  of  said  cause  and  was  decided  ad- 
versely to  the  defendant  by  the  trial  court 
It  is  fnrther  agreed  that  the  only  facts  In 
evidence  which  are  necessary  to  enable  the 
appellate  conrt  to  pass  upon  said  issue  are 
the  foUowbag:  It  was  proved  that  the  320 
acres  of  land  In  controversy  belonged  to  the 
common  school  fund,  and  is  described  as  the 
N.  \i  of  Sec.  No.  6,  surveyed  by  the  Hous- 
ton &  Texas  Central  Railroad  Company,  by 
virtue  of  Cert  No.  88-1389.  as  an  alternate 
for  the  common  school  fund;  that  prior  to 
the  date  of  the  respective  applications  of  pur- 
chase of  W.  M.  Gober  and  Perry  Crawford, 
as  hereinafter  mentioned,  said  land  bad  been 
duly  classified,  appraised,  and  placed  upon 
the  market  for  sale  by  the  commissioner  of 
the  general  land  ofBce,  and  county  clerk  of 
San  Saba  county  notified,  and  that  he  regis- 
tered the  same  in  a  book  kept  by  him  for 
that  purpose;  that  plaintflT  BerrejCrawf ord. 
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wltb  hJa  Camlly,  consisting  of  wife  and  six 
children,  moved  and  made  actnal  settlement 
on  the  land  In  question  on  October  23,  1S99. 
Afterwards,  on  October  20,  1896,  said  Craw- 
ford, In  doe  form,  made  application  to  pur- 
chase said  land  as  an  actual  settler,  and  on 
the  same  day  paid  to  the  state  treasurer  one- 
fortletb  of  the  purchase  money  due  on  said 
land,  and  executed  his  obll^tioa  for  the 
balance  of  such  purchase  money,  all  done  in 
the  manner  required  by  law;  and  that  said 
Crawford  has,  since  the  23d  day  of  October, 
18l>9,  with  his  family,  continuously  lired  up- 
on said  land,  occupying  the  same  as  a  borne, 
and  made  all  payments  thereon  as  required 
by  law;  that  said  Crawford  owned  no  other 
land,  and  made  settlement  on  the  land  In 
question  In  good  faith  for  the  purpose  of 
making  Ms  home  thereon."  On  the  part  of 
defendant,  it  was  proved  that  on  January  28, 
1898,  W.  M.  Gober,  In  due  form,  applied  to 
purchase  the  land  for  the  purpose  of  making 
a  home  upon  it,  and  be  paid  the  one-fortletb 
part  of  the  purchase  money,  and  executed  bis 
obligation  for  the  balance,  as  required  by 
law,  and  that  on  March  6,  1886,  the  land 
was  duly  awarded  to  Gober  by  the  commis- 
sioner of  the  land  office.  Gober  was  a  mar- 
ried man,  his  family  consisting  of  himself 
and  wife.  At  the  time  that  Gober  made  bis 
application  to  purchase  the  land,  the  wife, 
being  In  bad  health,  was  living  with  Hard- 
man,  her  brother,  who  was  living  upon  a  part 
of  a  section  of  school  land,  for  the  purctaaM 
of  which  application  had  been  made  by  an- 
otb».  and  then  regularly  conveyed  to  Hard- 
man,  wbo  filed  bis  obligation  and  made  bis 
payments  according  to  law.  The  northeast 
comer  of  the  land  In  suit  and  the  southwest 
comer  of  the  land  on  which  Hardman  lived 
touched,  but  the  surveys  touched  at  no  oth- 
er point.  Prior  to  the  year  1896,  the  land 
Involved  In  this  suit  bad  been  occupied  by 
one  Dodson,  who  made  some  Improvements 
thereon,  which  had  been  purchased  by  Hard- 
man  prior  to  the  time  Gober  made  his  ap- 
plication to  purchase.  In  February,  1897, 
Gober's  wife  died,  and  he  abandoned  the 
land,  selling  and  conveying  bis  interest  in  it 
to  the  plaintiff  In  error,  Hardman,  who  has 
continuously  since  that  time  claimed  the  land 
tinder  said  purchase;  but  Hardman  at  the 
time  was  living  upon  that  tract  of  land  on 
whlcb  be  resided,  as  above  stated,  and  never 
did  move  upon  tbef  land  in  question  nor  In 
any  manner  actually  occupy  the  same  by 
himself  or  his  family.  Hardman  did  not  sub- 
stitute bis  obligation  in  the  land  office  for 
the  otdigation  of  Oober,  nor  comply  with 
the  statute  which  provides  for  the  sale  of 
land  by  an  actual  settler  to  another.  In 
Angust,  1889,  defendant  Hardman  forwarded 
to  the  general  land  office  bis  application, 
made  in  due  form,  to  purchase  the  land  In 
question,  but  gave  no  obligation  to  purcha.<!e 
the  land  as  an  actnal  settler  thereon.  The 
land  In  question  bad  25  acres  In  cultiva- 
tion oo  it,  and  a  small  dwelling  house,  and 


bad  been  under  the  control  of  Ebrdman  and 
used  by  him  for  agricultural  and  graslng  pur- 
poses from  the  time  that  he  purchased  ll 
from  Gober.  The  trial  court  Instructed  the 
Jury  as  follows:  "You  are  instructed  that  an 
actual  settler  Is  one  who,  prior  to  his  appli- 
cation to  purchase,  has  in  good  faith  actual- 
ly settled  upon  the  land  for  the  purpose  of 
making  his  home  thereon.  You  are  further 
Instructed  that  the  two  deeds  Introduced  in 
evidmce  by  defendant  to  wit,  the  deed  from 
J.  A,  Hankin  to  J.  J.  Dodson,  dated  January 
15,  1B87,  conveying  to  the  latter  the  land  in 
controversy,  and  the  deed  from  J.  J.  Dodson 
to  L.  A  Hardman,  the  defendant,  conveying 
to  said  Hardman  the  same  land,  and  dated 
January  10,  1889,  are  withdrawn  from  your 
consideration,  and  they  will  not  be  consid- 
ered by  you  as  evidence  In  reaching  a  verdict 
or  for  any  purpose.  You  are  instructed  that 
one  who  purchases  school  land  filed  upon  by 
another  as  an  actual  settler  la  also  required 
to  continue  In  good  faith  to  occupy  said  land 
for  the  purpose  of  making  bis  home  on  said 
land.  If,  therefore,  you  find  from  the  evi- 
dence that  defendant  purchased  the  land  in 
question  from  W.  M.  Gober  about  October  29, 
1887,  and  that  Gober  had  held  said  land  un- 
der an  application  to  purchase  as  an  actual 
settler  thereon,  and  you  further  find  that  de- 
fendant, at  the  time  and  after  his  purchase 
from  said  Gober,  lived  upon  another  and  dif- 
ferent tract  of  land,  and  has  continued  to  oc- 
cupy such  other  land  as  his  home,  and  has 
never  occupied  said  school  land  sued  for  in 
this  cause  as  his  home,  then  you  are  instruct- 
ed that  you  should  find  a  verdict  for  the 
plaintiff,  if  you  further  find  that  plaintiff  has 
shown  (1)  tbat  on  October  26,  1889,  he  ap- 
plied to  purchase  said  land  as  an  actual  set- 
tler, and  made  his  first  payment  thereon  as 
required  by  law;  (2)  tbat  be  made  and  exe- 
cuted his  obligation  for  the  unpaid  balance 
of  said  purchase  money;  and  (3)  that  on  said 
October  26,  1899,  said  plaintiff  had  actually, 
in  good  faith,  settled  on  said  land  for  the 
purpose  of  purchasing  the  same  as  a  home. 
If  you  do  not  find  the  last  three  matters 
above  submitted  to  you  In  the  affirmative, 
tlien  you  will  find  a  verdict  for  the  defend- 
ant." Verdict  was  returned  by  the  Jury  for 
the  plaintiff,  Crawford,  and  Judgment  enter- 
ed against  Hardman,  which  Judgment  was 
affirmed  by  the  court  of  civil  appeals. 

The  first  ground  assigned  in  the  applica- 
tion Is  that  the  court  erred  In  holding  Craw- 
ford entitled  to  recover  the  land,  there  being 
no  proof  to  show  that  a  forfeiture  had  been 
declared  by  the  commissioner  of  the  land  of- 
fice and  the  land  put  on  the  market  after  it 
was  abandoned  by  Oober.  This  was  claim- 
ed to  be  a  fundamental  error,  and  we  grant- 
ed the  application  upon  that  ground.  Upon 
considering  the  record  carefully,  we  are  of 
opinion  that  the  question  Is  not  ralsod  by  the 
agreed  statement  of  facts;  therefore  It  Is  not 
before  us  for  determination.  The  agree- 
ment that  the  only  issue  ^-{jii^^^'^n^^^^i^^ 
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which  arose  on  the  trial  of  the  said  cause 
and  was  decided  by  the  trial  court  adversely 
to  the  defendant"  together  with  the  fui-ther 
statement,  in  effect,  that  the  parties  embod- 
ied In  the  agreed  statement  only  the  evidence 
necessary  to  present  the  issue  of  law,  elimi- 
nates from  the  case  every  question  of  fact 
upon  which  the  plaintiff's  right  to  recover 
might  depend,  because  we  must  presume 
that  each  fact  necessary  to  sustain  the  judg- 
ment of  the  court  was  proved,  and  was  omit- 
ted  because  not  deemed  necessary  to  a  revi- 
sion of  the  particular  question  which  tiie 
parties  desired  to  present.  In  addition  to 
this  reason,  the  facta  agreed  upon  show  that 
Crawford  actually  settled  upon  the  land,  that 
he  applied  to  purchase  it  and  paid  one-forti- 
eth of  the  purchase  price  and  all  payments 
necessary  and  required  by  law,  "all  of  which 
was  In  due  form  of  law,"  and  It  is  also  stat-  i 
ed  that,  before  the  "respective"  applications 
of  Crawford  and  Gober  to  purchase,  the  land 
was  regularly  appraised  and  placed  upon  the 
market.  The  conclusion  follows  that  the 
commissioner  of  the  land  office  would  not 
have  accepted  the  application  unless  the  land 
was  regularly  on  the  market  for  sale,  and 
that  the  court  which  tried  the  case  would 
not  have  assumed  the  existence  of  these  facts 
unless  they  had  been  established  by  proof. 
What  question  of  law  is  raised  in  the 
record  which  was  decided  by  the  court  ad- 
versely to  the  plalntiflt  in  error  Is  not  stated 
distinctly,  but  It  will  be  defined  by  ascertain- 
ing the  conflict  between  the  charge  given  by 
the  court  and  the  special  charge  asked  by 
Hardman,  which  was  refused  by  the  court 
The  court  charged  the  Jury  as  follows:  "You 
are  instructed  that  one  who  purchases  school 
land  filed  upon  by  another  as  an  actual  set- 
tler is  also  required  to  continue  In  good  faith 
to  occupy  said  land  for  the  purpose  of  mak- 
ing his  home  on  said  land."  This  proposi- 
tion the  court  applied  to  the  facts  by  instruct- 
ing the  Jury,  in  effect  if  they  believed  that 
Gober  applied  to  purchase  the  land  In  ques- 
tion, and  acquired  a  right  under  the  laws  of 
the  state  as  an  actual  settler,  and  that  Hard- 
man,  continuing  to  occupy  his  home  place, 
purchased  the  right  of  Gober  in  the  laud,  the 
latter  abandoning  his  occupancy,  tlien  the 
Jury  would  find  for  the  plaintiff,  if  they 
found  that  be  made  actual  settlement  upon 
the  land  and  complied  with  the  law  in  the 
particulars  stated.  Hardman  antagonized 
the  general  instruction,  submitting  the  propo- 
sition that  If  Gober  purchased  the  land  in 
good  faith  as  an  actual  settler,  in  compli- 
ance with  the  law,  and  sold  it  to  Hardman, 
who  at  the  time  occupied  another  tract  of 
land  as  an  actual  settler,  which  he  bad 
bought  from  the  state,  then  Hardman,  by 
virtue  of  his  actual  settlement  and  residence 
upon  the  tract  of  land  which  he  occupied  and 
continued  to  use  as  his  home,  could  hold,  as 
part  of  his  homestead,  the  land  bought  of 
Gober.  In  connection  with  the  special  charge 
requested,  Hardman  asked  the  court  to  sub- 


mit the  issue  of  plaintiff's  right  to  recover 
in  practically  the  same  terms  as  were  ex- 
pressed in  the  charge  given  by  the  court. 
The  only  question  of  law  which  appears  from 
the  record  to  have  been  raised  and  decided 
by  the  court  against  Hardman  was  whether 
Hardman  could  bold  the  land  in  controversy 
as  an  actual  settler  under  the  purchase  made 
by  Gober,  although  Hardman  did  not  actually 
reside  upon  that  land,  but  in  fact  resided 
upon  an  adjoining  survey.    There  is  no  ques- 
tion that  Gober  acquired  a  right  under  his 
purchase  as  an  actual  settler,  and  it  is  con- 
ceded that  he  might  lawfully  sell  his  dalm 
to  the  land  to  another  person  under  tbe  fol- 
lowing   provision   of   article   4218k,    Sayles' 
Ann.   Civ.   St:     "Purchasers  may  also   sell 
their  lands,  or  a  part  of  the  same,  in  quan- 
tities of  forty  acres  or  multiples  thereof,  at 
any  time  after  the  sale  is  effected  under  this 
chapter,  and  in  such  cases  the  vendee,  or  any 
subsequent  vendee,  or  his  heirs  or  legatees, 
shall  file  his  own  obligation  with  the  com- 
missioner of  the  general  land  office,  together 
with  the  duly  authenticated  conveyance   or 
transfer  from  the  original  purchaser  and  the 
Intermediate  vendee's  conveyance  or  trans- 
fer. If  any  there  be,  duly  recorded  in  the 
county  where  the  land  lies  or  to  which  said 
county  may  be  attached  for  Judicial  purposes, 
together  with   his   affidavit   in   case  three 
years'   residence   has  not  already  been    had 
upon  said  land  and  proof  made  of  that  fact 
stating  that  be  desires  to  purchase  the  land 
for  a  home,  and  that  he  has  in  good  faith 
settled  thereon,  and  that  he  has  not  acted 
in  collusion  with  others  for  the  purpose  of 
buying  the  land   for   any   other  person    or 
corporation,  and  that  no  other  person  or  cor- 
poration is  Interested  in  the  purchase,  save 
himself,  and  thereupon  the  original  obliga- 
tion shall  be  surrendered  or  cancelled  or  prop- 
erly credited,  as  the  case  may  be,  and  the 
vendee  shall   become  the   purchaser  direct 
from  the  state,  and  be  subject  to  all   the 
obligations  and  penalties  prescribed  by  this 
chapter,  and  the  original  purchaser  shall  be 
absolved  In  whole  or  in  part,  as  the  case 
may  be,  from  further  liability  thereon."    The 
statute  authorizes  the  actual  settler  to  con- 
vey to  another,  but  requires  of  the  vendee 
to  make  the  same  character  of  settlement 
upon  the  land  as  was  required  of  the  orig- 
inal purchaser.     In  other  words,  tbe  state 
allows  an  actual  settler  to  be  substituted  by 
another  with   the   same  qualifications,    and 
performing  the  same  duties,  but  there  is  no 
provision  by  Which  land  once  sold  to  and  oc- 
cupied by  an  actual  settler  can  be  transfer- 
red, before  the  expiration  of  three  years' 
occupancy,  to  another  person,  unless  the  state 
at  the  same  time  acquires  another  actual 
settler  in  place  of  the  one  that  is  released. 
This  is  a  matter  of  statutory  provision,  and 
so  plainly  expressed  as  to  leave  no  room  for 
construction.     It  is  claimed  that  the  actual 
settlement  of  Hardman  attached  to  the  Gob- 
er land  and  m^d^.^hj^y^f^^p  actual 
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settler  npon  that.  In  Busk  v.  Lowrie,  86 
Tex.  132,  23  S.  W.  984,  tbis  court  said: 
"The  laognage  of  the  statute  was  used  by 
the  legislature  for  a  definite  purpose,  which 
was  to  secure  real  bona  fide  settlers  upon 
the  land.  The  word  'actually'  is  used  in  the 
sense  of  being  a  real,  and  not  a  constructive 
or  virtual,  settlement  The  courts  of  this 
state  have  so  construed  the  same  language 
used  in  pre-emption  laws."  Article  4Z18k  r»- 
quires  actual  settlement  of  the  vendee  of  an 
actual  settler.  The  purchase  by  Hardman 
from  Gober  without  actual  settlement  and 
compliance  with  the  law  gave  him  no  right 
whatever,  and  the  abandonment  of  the  land 
was  good  cause  for  forfeiture  of  the  contract 
under  which  Gobtf  held  possession. 

It  is  claimed  that  because  Hardman  ml^t 
have  purchased  the  land  under  article  42181, 
which  authorizes  one  who  has  purchased  a 
section  of  agrlcnltnral  land  to  buy  three  ad- 
ditional secticms  of  grazing  lands,  he  should 
be  allowed  to  hold  the  land  under  his  pnr- 
ciiase  from  Ctober.  If  he  bad  applied  to  the 
state  to  purchase  this  land  as  land  additional 
to  his  home  tract,  and  had  complied  with 
the  law,  he  might  have  been  entitled  to  pur- 
chase it,  but  the  record  shows  that  he  did 
not  app^  for  it  under  any  provision  of  the 
statute,  nor  make  any  obligation  to  the  state 
to  pay  for  It.  l%erefore  it  is  unnecessary 
for  OS  to  consider  what  might  have  been 
done  If  be  had  complied  with  'the  statutory 
provisloii. 

We  are  of  opinion  that  there  is  no  error 
shown  in  the  judgment  of  the  district  court 
and  court  of  civil  appeals,  and  the  said  judg- 
ments are  therefore  affirmed. 


PARBISH  et  aL  v.  HAWOS  et  aL 
(Supreme  Court  of  Texas.    Jan.  20,  1902.) 

HOUBSTEAB&-CONVBYANCES— DBSIONATION— 

ESTOFFBL,— SBLSCTION— TRIALi 

—INSTRUCTIONS. 

1.  Where  the  defendant  aud  bis  wife,  being 
in  paesession  of  two  separate  pieces  of  prop- 
erty, using  and  possessing  each  in  a  manner 
calculated  to  produce  the  imprGssion  that  each 
was  a  homestead,  executed  a  deed  of  trust  on 
one  of  the  pieces  to  defendant,  reciting  In  the 
deed  that  such  piece  was  not  the  homestead, 
aud  at  the  same  time  executed  and  delivered 
to  the  mortgagees  a  written  designation  stat- 
ing that  the  nomeetead  was  at  that  time  on  the 
property  not  covered  by  the  deed  of  trust,  and 
the  mortgagees  relied  thereon,  it  was  error,  in 
an  action  to  foreclose,  and  defense  of  home- 
stead, to  refuse  to  submit  the  question  of  es- 
toppel. 

2.  It  was  not  error  to  refuse  to  instruct  that 
if  the  defendants  were  "only  incidentally  naing 
the  property  mortgaged  while  the  use  of  the 
other  place  wag  for  all  the  principal  purposes 
of  a  home,"  etc.;  the  evidence  being  merely 
of  a  oae  of  iMth  places. 

3.  Plaintiffs  had  a  rieht  to  rely  on  the  state- 
ments, and  the  court  did  not  err  In  leavine  to 
the  Jary  the  question  whether  or  not  plalndffs' 
agents,  as  prudent  men,  were  justified  in  rely- 
ing on  the  statements. 

Ortlfled  questions  from  court  of  dvU  ap- 
peals. Third  supreme  judicial  district. 
66  S.W.-14 


Action  by  PaniBh  ft  Potter  against  J. 
K.  Hawes  and  othera  Judgment  for  defend- 
ants, and  plaintiffs  appeal.  Case  certified  by 
the  court  of  dvil  appeals  on  questions  of 
law.    Questions  answered. 

See  41  S.  W.  1^. 

Gregory  &  Batts,  for  appellants.  A.  E. 
Flrmln  and  M.  L.  Robertson,  for  appellees. 

WILLIAMS,  J.  The  court  of  civil  appeals 
for  the  Third  district  certlflee  for  decision 
the  following  questions: 

"There  is  now  pending  and  undecided  in 
this  court  the  above  styled  and  numbered 
cause,  on  appeal  from  tlie  district  court  of 
Travis  county.  The  action  is  one  by  appel- 
lants to  recover  from  J.  K.  Hawes  on  a  prom- 
issory note  for  13,760,  and  agahist  3.  K. 
Hawes  and  his  wife  to  foreclose  a  deed  of 
trust  lien  to  secure  the  above  note.  The 
property  incnmliered  by  that  instrument  is 
in  the  record  known  as  the  'Live  Oak  Street 
Property,'  situated  in  the  city  of  Dallas, 
Dallas  county,  Texas.  The  appellees,  in  de- 
fense, pleaded  that  at  the  time  the  deed  of 
trust  was  executed  the  property  in  contro- 
versy was  their  homestead,  to  which  defense 
the  appellants  pleaded  estoppel.  The  court 
submitted  the  homestead  issue  to  the  jury, 
and  verdict  and  judgment  tta«reon  were  in 
favor  of  appellees,  from  which  the  appellants 
appeal. 

"We  find  tile  following  facts:  The  deed  of 
trust  alx»ve  mentioned  was  on  the  7th  day 
of  January,  isoi,  duly  and  legally  executed 
by  appellees,  incumbering  the  Live  Oak  street 
property  to  secure  the  amount  of  indebted- 
ness sued  for.  The  deed  of  trust  contained 
a  recital  that  the  property  therein  described 
was  not  the  homestead  of  appellees.  At  the 
same  time  they  executed  and  delivered  to 
appellants  a  vrrltten  designation,  in  effect 
stating  that  their  homestead  was  at  that 
time  on 'lot  6^  on  Watt  street,  in  the  city  of 
Dallas.  At  the  time  of  the  execution  of 
these  instruments,  Brown  Bros,  were  the 
agents  of  appellants;  and  one  Freeman  acted 
as  their  agent  In  making  the  loan  to  Hawes 
of  the  amount  sued  for,  and  in  negotiating 
the  execution  of  the  deed  of  trust  and  the 
written  designation  of  the  Watt  street  prop- 
erty as  the  homestead  of  appellees.  Freeman 
at  the  time  resided  in  the  city  of  Dallas, 
where  the  property  is  situated.  Neither  he 
nor  Brown  Broa  took  any  steps  to  ascertain 
whether  appellees  were  in  actual  possession 
and  use  of  the  Watt  street  or  the  Uve  Oak 
street  property  as  their  homestead  at  the 
time  of  the  execution  of  the  above-named  in- 
struments of  writing;  but  we  find  ttiat  both 
Freeman  and  Brown  Bros.,  acting  for  appel- 
lants in  making  the  loan  and  accepting  the 
homestead  designation  and  the  deed  of  trust, 
believed  the  reiuresentations  and  statements 
therein  contained  concerning  the  homestead 
of  appellees  were  true,  and  upon  the  faith  of 
such  belief  the  contract  was  consummated. 
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And  the  evidence  'crarrants  the  conclusion 
that  neither  Freeman  nor  Brown  Bros,  bad 
any  actual  knowledge  or  notice  of  the  actual 
place  of  residence  of  appellees  at  that  time; 
nor  did  they  make  any  effort  or  exercise  any 
diligence  to  ascertain  which  of  the  two  pieces 
of  property  the  appellees  were  using  and  oc- 
cupying as  their  homestead,  bat  relied  upon 
the  statements  and  designation  as  contained 
in  the  above  instruments.  The  court,  in  its 
charge  to  the  Jury,  submitted  to  them  the 
question  whether  the  appellees  at  the  time 
of  the  above  transactiona  were  in  actual  nse 
of  the  lilve  Oak  street  or  the  Watt  street 
property  aa  their  homestead;  and  from  the 
evidence  as  found  in  the  record,  and  as  be- 
ing consistent  with  the  verdict  of  the  Jury, 
the  ccnclnsion  of  fact  can  be  reached  that 
the  appellees  at  that  time  were  in  actual 
possession,  nse,  and  enjoyment  of  the  Live 
Oak  street  property  as  their  homestead,  and 
at  the  time  it  was  a  residence  and  grounds 
suitable  for  that  purpose.  The  evidence  also 
warrants  the  conclusion  that  before  the  deed 
of  trust  was  executed  the  Live  Oak  street 
property  was  also  used  by  the  awellees  as 
their  homestead.  And  we  are  authorized 
from-  the  testimony  to  also  reach  the  concln- 
sloD  that  the  statements  in  the  deed  of  trust 
and  in  the  designation  referred  to.  in  effect 
stating  that  the  Live  Oak  street  property  was 
not  their  homestead,  were  false.  We  ahio 
find  that  there  is  evidence  in  the  record 
tending  to  show  that  before  the  execution  of 
the  deed  of  trust  and  the  homestead  designa- 
tion, and  at  that  time,  the  appellees  were 
also  in  possession  of  and  using  the  Watt 
street  property  In  a  way  calculated  to  pro- 
duce the  impression  that  it  was  their  home- 
stead. In  fact,  there  is  testimony  which 
tends  to  show  that  at  the  time  mentioned 
they  were  in  such  manner  nslng  both  the 
Live  Oak  and  the  Watt  street  properties. 
And  tbere  is  some  evidence  which  warrants 
the  conclusion  that  the  Watt  street  property 
was  a  residence  suitatde  for  homestead  pur- 
poses. We  also  find  that  the  facts -bearing 
upon  the  use  and  possession  of  the  Watt 
street  property  by  the  appellees  was  of  such 
a  character  as  would  authorize  the  court  to 
submit  the  issue  to  the  Jury  whether  at  that 
time  they  were  using  and  enjoying  that  prop- 
erty as  their  homestead;  and  the  same  con- 
clusion could  be  reached  as  to  the  Live  Oak 
street  prc^erty,  but  the  evidence  of  use  of 
the  latter  for  homestead  purposes  was  much 
stronger  than  that  which  related  to  the  Watt 
street  property.  The  charge  of  the  court  did 
not  submit  to  the  Jury  any  elem«it  of  eatop- 
peL  The  appelhints  requested  that  the  court 
give  the  following  charges,  which  are  num- 
bered 1  and  2,  respectively,  which  the  cfonrt 
refused,  and  which  action  is  complained  of 
by  proper  assignments  of  errors  and  proposi- 
tions contained  in  appellants  brief:  'If  you 
believe  from  the  evidence  that  at  the  time 
the  loon  was  made,  on  January  8,  1891,  the 
defendant  J.  K,  Hawes  was  using  as  a  home- 


stead both  the  Watt  street  property  and  the 
Live  Oak  street  property,  and  was  not  using 
either  one  of  them  exclusively  as  such,  and 
that  he  and  his  wife,  for  the  purpose  of  pro- 
curing the  money  represented  by  the  note 
sued  on,  made  the  statements  contained  in 
the  homestead  designation  and  deed  of  trust, 
to  the  effect  that  they  were  then  nslng  and 
occupying  the  Watt  street  property  as  their 
homestead,  and  that  no  other  property  except 
the  Watt  street  property  constituted  at  the 
time  any  portion  of  their  homestead,   and 
that  plaintiffs,  through  their  agents,   made 
the  loan  represented  by  the  note  sued  on  in 
this  case  on  the  faith  of  said  statements,  be- 
lieving them  to  be  true,  and  that  but  for 
such  statements  plaintiffs  would  not  have 
made  said  loan,  then  you  will  find  for  plaln- 
tifts,  foreclosing  the  lien  to  secure  the  note 
herein  sued  on  on  the  property  described  in 
plaintifti^  petition,  as  defendants  would  be 
estopped  from  claiming  said  property  as  a 
homestead.'     'If  the  defendants  on  said  Stb 
day  of  January,  1891.  were  actually  usln^ 
and  occupying  the  Watt  street  property  as 
their  home  for  all  the  principal  purposes  of 
a  home,  and  were  only  inddeotaily  using  the 
Live  Oak  street  property,  and  said  defend- 
ants^ while  so  using  and  occupying  said  Watt 
street  premises,  represented  to  plahitiffs  that 
said  Watt  street  property  was  their  home- 
stead, and  then  used  and  occupied  by  tbeui 
aa  such,  and  that  said  Live  Oak  street  prop- 
erty was  not  their  homestead,  or  claimed  or 
used  by  them  as  such,  and  said  rspres^ita- 
tione  were  made  by  Hawes  and  wife  for  the 
purpose  of  securing  a  loan  on  the  premises 
on  Live  Oak  street  from  plaintUCs,  and  plain- 
tiffs and  thebr  agents  making  said  loan  be- 
lieved said  statements  to  be  true,  and  relied 
on  the  same,  and,  on  the  belief  of  the  truth 
of  such  statements,  made  the  loon  of  money 
here  sued  for  on  the  Live  Oak  street  prop- 
erty, and  plaintiff  or  their  said  agents  mak- 
ing said  loan  had  no  notice  that  such  state- 
ments were  false,  or  had  no  notice  of  such 
facts  as  would  have  put  an  ordinarily  prv- 
demt  man  upon  inquiry  as  to  the  truth   of 
such  statements,  which,  if  followed  np,  would 
have  shown  their  falsity,  then,  if  you  flnd 
the  facts  to  be  as  stated  in  this  charge,  you 
will  find  the  defendants  are  estopped  from 
now  claiming  said  Live  Oak  street  property 
as  their  homestead,  and  you  will  find  for  the 
plaintiffs  against  both  defendants,  foreclosing 
their  deed  of  trust  on  the  premises  theroiu 
described.' 

"In  view  of  the  above  statement  and  find- 
ings, the  court  of  civil  appeals  of  the  Tbird 
supreme  Judicial  district  of  Texas  certifies  to 
the  supreme  court  of  Texas  the  following 
questions:  (1)  Does  the  Issue  of  estoppel 
arise  from  the  facts  as  above  stated?  i2) 
Was  it  error  for  the  court  to  refuse  to  give 
either  or  both  of  the  atiove-mentioaed  char- 
ges?' 

1.  The  charge  of  the  comrt,  as  stated,  in 
submitting  to  the  Jury  the  question  whether 
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the  parties  were  In  tbe  actual  use  of  tlie 
one  property  or  of  the  otber  as  tbelr  home- 
nead,  gave  no  role  to  enable  the  Jury  to 
detenuine  tbe  case,  In  tbe  eyent  they  found 
to  exist  another  state  of  facts  which  there 
n:as  erldence  tending  to  establish,  viz.,  that 
tbe  -parties  were  In  such  use  of  both  places. 
If  such  was  the  fact,  and  there  were  no 
(tbers  to  fix  conclusively  upon  one  place,  to 
tlie  exclusion  of  the  other,  the  character  of 
tbe  homestead,  exempt  from  forced  sale  and 
Iirotected  from  mortgage,  it  was  within  the 
power  of  the  husband  and  wife,  by  their 
conduct,  to  attach  their  exemption  to  one, 
and  to  estop  tbemselrea  from  afterwards 
dalmhig  it  for  the  other.  The  certificate 
states  no  such  other  facts^  and  we  must  as- 
sume that  some  of  the  eridoice  tended  to 
abow  such  use  of  each  place  as  would  be 
sufficient  to  make  it  homestead  If  its  owners 
cboee  to  so  treat  It  The  other  facts  stated 
show  tliat  they  represented  the  Watt  stnet 
property  to  be  their  homestead,  and  that  this 
was  bellered  and  acted  on  by  plalntlffB' 
agents  \n  lending  the  money  upon  the  Lire 
Oak  street  property.  We  are  of  the  opinion 
that  a  question  of  estoppel  arose  from  these 
facts.  It  may  happen  that  families,  the 
beads  of  which  own  more  than  one  place 
tnitable  tor  a  residence,  will  reside  some- 
times upon  one  and  sometimes  upon  another. 
In  such  way  that  either  aenres  to  meet  all 
the  purposes  of  the  home.  No  question  of 
exemption  or  of  power  to  mortgage  or  alien- 
ate may  have  ever  arisen  to  make  it  neces- 
sary for  them  to  select  the  place  which  will 
be  claimed  and  held  as  the  home.  Upon  this 
state  of  facts  alone,  no  court  could  say,  as 
matter  of  law,  which  one  of  the  places  thus 
used  constitutes  tbe  homestead  to  which  tbe 
constltntlonai  protection  is  given;  nor  could 
persons  dealing  with  the  owner  of  the  prop- 
erty. To  determine  the  question  thus  aris- 
ing, something  more  than  mere  use  would 
have  to  appear.  In  such  cases  we  see  no 
rea8<m  why  the  husband  and  wife,  if  not  the 
husband  alone,  would  not  have  the  absolute 
right,  when  occasion  arises,  to  determine  by 
(election  the  place  to  be  held  and  protected 
as  the  homestead;  nor  why,  after  having  se- 
lected and  designated  one  of  the  places,  and 
mortgaged  another  to  a  lender  acting  upon 
the  faith  of  the  selection,  they  should  not  be 
estopped,  as  to  him,  from  claiming  the  mort- 
gaged property  as  exempt  Under  this  view, 
tbe  provisions  of  the  mortgage  and  the  state- 
ments in  the  other  paper,  called  the  "Desig- 
nation," would  amount  to  such  an  election,— 
nothing  having  been  previously  done  to  im- 
press definitely  upon  the  Uve  Oak  street 
property  exclusively  the  homestead  chaiae- 
ter,— and  these  facts  thus  presoit  a  question 
of  estoppeL  Or,  if  It  were  held  that,  the 
ase  of  both  places  l>eing  sufildent  for  home- 
stead purposes,  the  mere  intention  of  the 
owners  to  hold  the  one  or  the  other  as  tbelr 
homestead  would  give  it  character  as  such, 
u  estoppel  might  arise  from  their  misrepre- 


sentation of  their  intwt  The  intention 
could  only  be  definitely  known  to  and  dis- 
closed by  themselves;  and.  If  facts  had  not 
transpired  whfadi  certainly  made  one  of  the 
places  their  homestead  under  tbe  law,  per- 
sons dealing  with  them  would  naturally  rely 
and  act  upon  their  statements  as  to  Its  ex- 
istence In  such  way  as  to  estop  them  from 
afterwards  disputing  the  tmth  of  the  rqitre- 
■cmtatlons  made. 

2.  The  second  special  charge  does  not  seem 
to  be  applicable  to  the  facts  stated  in  the 
certificate.  No  evidence  Is  given  under  which 
the  Jury  could  have  found  that  the  defend- 
ants were  "only  incidentally  using  the  Live 
Oak  street  property,"  while  tbe  use  of  the 
other  place  was  for  all  the  principal  purposes 
of  a  home.  The  case  made  Is  that  both  were 
in  use,  and  the  most  that  plalntlfte  could 
claim  under  the  evidence  Is  that  the  oocu- 
pancgr  of  the  Watt  street  property  was  sufil- 
dent and  not  that  the  use  of  tbe  other  place 
was  only  Incidental  to  it  Upon  this  state  of 
facts  alone,  the  court  did  not  err  in  refusing 
this  charge.  The  first  special  charge  is  ap- 
plicable, and  should  have  been  given,  unless 
there  were  other  facts  than  those  stated  re- 
quiring a  qualification  of  it  It  is  urged  that 
plaintlllB'  agent  had  no  right  without  In- 
quiry into  the  facts  as  to  the  homestead 
rights  of  the  defendants,  to  rely  upon  their 
statement  that  tbe  Ldve  Oak  street  place  was 
not  their  homestead;  and  to  sustain  this  con- 
tention the  case  of  Loan  Oo.  v.  Bloleck,  76 
Tex.  85,  IB  B.  W.  12,  and  ether  eases  sup- 
porting the  doctrlae  there  laid  dovnt,  are  re- 
lied upon.  In  that  case  Blalodc  and  wife  at 
the  time  they  gave  the  mortgage  were  liv- 
ing upon  the  mortgaged  property  as  their 
home,  and  used  no  other  property  as  such. 
They  represented  that  It  was  not  their  home- 
stead, but  that  other  land  was,  which  they 
did  not  then  and  had  never  resided  upon  er 
used  as  a  home.  In  fact  and  in  law,  the 
property  mortgaged  was  their  only  home; 
and  the  court  so  hdd,  saying:  "If  property 
be  homestead  in  fact  and  law,  tenders  must 
nndorstand  that  liens  cannot  be  fixed  upon 
It  and  that  declarations  of  husband  and  wife 
to  the  contrary,  however  mode,  must  not  be 
relied  upon.  They  must  further  understand 
that  no  designation  of  homestead,  contrary 
to  the  fact  will  enable  parties  to  evade  the 
law  and  Incumber  homesteads  with  Hens  for- 
bidden by  the  constitution."  It  was  further 
sold:  "The  fact  of  actual  possession  and  use 
as  the  home  of  the  family  was  one  against 
which,  the  lender  could  not  shut  his  eyes; 
and  this  fact  coupled  with  the  taterest  held 
by  the  borrowers  in  the  land,  made  the  prop- 
erty homestead  in  fact  and  in  law,  on  which 
the  constitution  declares  no  lien  such  as 
claimed  in  this  case  can  exist"  These  ob- 
servations were  perfectly  Just  and  true  of 
the  case  before  the  court,  and  of  all  others 
In  which  the  facts  so  unequivocally  manifest 
such  exclusive  use  of  the  oue  piece  of  prop-, 
erty  as  homestead  that  the  law  stamps  It  aa- 
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mich.  Its  status  In  fact  and  in  law  Is  thus 
established,  and  of  this  all  persons  must 
take  notice,  and  hence  declarations  of  the 
husband  and  wife  plainly  contrary  thereto 
cannot  be  relied  on.  But  If  ve  should  at- 
tempt to  apply  the  doctrine  to  the  present 
case,  which  one  of  these  places  should  we 
say  was,  in  law,  the  homestead  of  defend- 
ants? Plainly,  we  could  say  this  of  neither 
place;  and,  If  the  court  cannot  know  this, 
how  can  It  be  held  that  persons  dealing  with 
the  husband  and  wife  must  know  it  from 
the  same  facts?  The  determination  of  the 
homestead  depending,  as  we  have  seen,  ei- 
ther upon  the  election  of  the  parties  or  upon 
the  existence  of  an  Intention  In  their  minds, 
every  one  who  would  ascertain  the  home- 
stead must  necessarily  learn  what  election 
is  made  or  what  Intention  exists.  This  Is 
precisely  what  the  lender  did.  The  fact  of 
an  ■  unequivocal  and  exclusive  use  of  the 
place  to  the  exclusion  of  the  other  was  not 
present,  as  In  the  Blalock  Case,  to  notify  the 
lender  that  the  representations  made  were 
false;  that  they  were.  In  truth,  misrepre- 
sentations not  only  of  patent  and  notorious 
facts,  but  of  a  legal  status  which  the  prop- 
erty had  acquired.  If  possession  and  use  in 
the  Blalock  Case  notified  the  lender  that  the 
property  on  which  they  were  lending  money 
was  certainly  and  unequivocally  the  home- 
stead, the  possession  and  use  In  this  case  no- 
tified the  lend««  that  either  place  might 
be  the  homestead  upon  the  election  or  In- 
tention of  the  owners,  and  this  was  the  i)olnt 
upon  which  the  declarations  were  sought 
and  made.  Such  declarations  were  not  con- 
trary to,  but  consistent  with,  facts  which 
the  evidence  tended  to  establish.  If,  under 
such  facts,  the  mortgagors  could  disregard 
such  action,  and  defeat  the  mortgage  upon 
the  plea  of  homestead,  the  same  defense, 
under  the  same  facts,  would  have  been  open 
to  them  had  they  made  such  representatlonB 
concerning  the  other  property  and  mortgaged 
it  It  was  also  urged  in  argument  that  the 
special  charge  was  defective  in  not  leaving 
to  the  Jury  the  question  whether  or  not  plain- 
tiffs' agents,  as  prudent  men,  wexe  Justifia- 
ble in  relying  on  the  statements  made.  This 
may  undoubtedly  be  an  element  of  estoppd 
which  should  be  explained  to  a  Jury  In  a 
case  calling  for  It;  but  upon  the  case  made 
by  the  certificate,  and  supposed  In  the  In- 
struction, we  think  the  court  should  have  as- 
sumed that  reliance  on  the  statement  was 
Justifiable.  Supposing  the  facts  to  be  as 
stated,  and  that  no  others  appeared  to  indi- 
cate to  the  lenders  the  untruth  of  the  rep- 
resentatlons,  there  was  no  reason  why  the 
plain  and  unequivocal  statement  by  the  par- 
ties who  alone  knew  the  facts  stated  might 
not  be  Implicitly  relied  on  by  persons  so  deal- 
ing with  them.  While  it  may  be  true  that  a 
person  cannot  assert  an  estoppel  based  upon 
a  representation  which,  under  the  clrcum- 
'tances,  he  ought  not  to  have  believed  and 
cted  upon,  it  is,  we  think,  equally  true  that 


where  one  states  a  fact  which  Is  or  should 
be  within  his  knowledge.  Intending  that  It  be 
believed  and  acted  on  as  true,  he  should  not 
ordinarily  be  heard  to  say  that  the  other 
party  ought  not  to  have  believed  him;  there 
belug  nothing  to  show  to  such  other  the 
falsity  of  the  representation.  Nichols-Steu- 
art  V.  Crosby,  87  Tex.  452,  29  S.  W.  3S0; 
7  Am.  &  Ekig.  Enc.  Law,  16,  and  cases  there 
cited.  Tlie  certificate  states  no  fact  within 
the  knowledge  of  the  lenders  to  show  that 
they  were  not  Justifiable  in  believing  the 
representations  made  to  them,  and  bence. 
upon  these  facts,  the  charge  requested  was 
sufilcient  for  the  case. 

It  is  perhaps  proper  that  we  add  that  we 
do  not  mean  to  hold  that,  because  two  places 
may  have  been  used  as  the  home,  one  of 
them  may  not  have  been,  by  the  claim  and 
conduct  of  the  owners,  so  clearly  and  un- 
equivocally designated  as  homestead  as  to 
make  it  such  In  law,  and  to  require  all  per- 
sons dealing  with  them  to  take  notice  of  Its 
status.  We  deal  only  with  the  facts  eetti- 
fled. 


MAETIN  et  al.  v.  ROT  AN  OROCBRT  CO.' 
(Court  of  Civil  Appeals  of  Texas.    Jan.   22, 

1902.) 

PABOL    BTIDBDrCK-CONSIDBRATION    OF    CON- 
TRACT—AGENT— ADTHORITT. 

1.  Oral  evidence  in  an  action  against  guar- 
antors that  an  unconditional  written  transfer 
by  the  debtor  of  his  notes  and  credits,  made 
In  consideration  of  securing  the  goarantied 
debt,  was  also  made  In  consideration  of  the 
release  of  the  guarantors,  is  admissible  to 
show  an  additional  consideration,  and  is  not  a 
violation  of  the  rule  prohibiting  parol  evidence 
to  vary  written  contracts. 

2.  An  agent  of  a  creditor  empowered  to 
procure  a  transfer  of  the  accounts  and  notes 
of  the  debtor  as  security  may  bind  his  prin- 
cipal by  a  contract  to  release  the  guarantors 
of  the  debtor  in  consideration  of  such  transfer. 

3.  A  oteditor  receiving  the  benefit  of  a 
transfer  of  the  accounts  and  notes  of  the  debt- 
or, under  a  contract  made  in  consideration  of 
the  release  of  the  guarantors  of  the  debtor, 
cannot  deny  such  consideration  '.a  an  action 
against  the  guarantors. 

Appeal  from  district  court,  McLennan 
county;   Marshall  Surratt,  Judge. 

Action  by  the  Rotan  Qrocery  Company 
against  Martin  &  Rogers  and  others  on  cer- 
tain notes  the  payment  of  which.  It  was  al- 
leged, was  guarantied  by  the  defendants 
Oardln,  Brown  &  Wood.  From  a  Judgment 
In  favor  of  the  plaintiff,  the  defendants  ap- 
peal.   Reversed. 

Stinnett  Bros.,  J.  B3.  Walker,  and  S.  P. 
Sadler,  for  appellants.  A.  OL  Prendergast 
for  appellee. 

FISHER,  a  J.  As  to  the  effect  of  the  con- 
tract of  gniaranty  sued  upon,  we  adhere  to 
the  ruling  made  by  this  court  on  the  first 
trial  of  this  case,  which  will  be  found  re- 
ported In  67  S.  W.  706;  but  we  are  now  of 
the  opinion  that  we  erred  in  ttie  former  dls- 

'  Writ  ot  error  denied  b7  lupremt  court. 
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position  of  the  case,  In  holding  that  parol 
evidence  was  not  admissible  to  explain  and 
prove  an  additional  consideration  to  the  writ- 
ten contract  executed  by  W.  0.  Martin  and 
R.  S.  Rogoa  on  October  29,  1886,  wherein 
they  transferred  to  the  Rotan  Grocery  Com- 
pany the  partnership  notes,  open  accounts, 
and  tbehr  books.  This  instrument  recites 
that  the  transfer  is  made  In  consideration 
of  securing  the  Indebtedness  due  the  Rotan 
Grocery  Company.  The  additional  consid- 
eration for  the  execution  of  this  histrument, 
which  -was  sought  to  be  established  by  the 
parol  evidence  which  was  excluded,  la  to  the 
etrect  that,  upon  the  execution  of  the  transfer 
of  the  notes  and  accounts  and  books  to  the 
Rotan  Grocery  Company,  the  sureties  or 
gnarantors  of  Martin  &  Rogers,  who  are 
sought  to  be  held  liable  on  their  contract  of 
guaranty  In  this  case,  should  be  released 
from  all  liability.  The  excluded  testimony 
tends  to  prove  that  when  this  transfer  was 
made  It  was  understood  and  agreed  between 
the  agent  of  the  Rotan  Grocery  Company, 
who  was  representing  it  In  procuring  the 
transfer,  and  Martin  &  Rogers,  that,  as  a 
part  of  the  consideration  for  the  same,  the 
gnarantors  should  be  released.  There  it 
nothing  upon  the  face  of  the  instrument  that 
discloses  this  part  of  the  agreement;  but 
we  are  now  of  the  opinion  tliat  the  effect  of 
this  testimony  is  to  establish  an  additional 
consideration,  which  the  authorities  hold  can 
be  done  without  violating  the  rule  which  pro- 
hibits parol  evidence  to  change  the  legal  ef- 
fect of  an  unambiguous  contract  In  Taylor 
V.  MerrlU,  64  Tex.  496,  It  is  held  that  a  dif- 
ferent or  additional  consideration  may  be  es- 
tablished by  parol  evldoice;  and  to  the  same 
effect  Is  Northington  v.  Tauohy,  2  WiUson, 
Civ.  Gas.  Ot  App.  i  326,  where  many  au- 
thorities are  collected  upon  this  subject  In 
McLean  v.  EUls,  79  Tex.  400,  15  S.  W.  394, 
It  Is  said  that  the  true  consideration  may  be 
shown.  In  Bank  v.  Bruhn,  64  Tex.  675,  53 
Am.  Rep.  771,  It  was  held  that  parol  evi- 
dence was  admissible  to  prove  that  a  note 
was  secured  by  additional  collaterals  than 
those  called  for  In  the  written  contract 
Many  additional  authorities  from  the  differ- 
ent states  upon  this  subject  supporting  those 
announced  might  be  cited,  but  we  deem  It 
unnecessary  to  do  so.  The  admissibility  of 
this  testimony  cannot  be  denied  on  the 
ground  that  the  agent  of  the  Rotan  Grocery 
Oompany  did  not  have  authority  to  make 
such  an  agreement  He  was  the  agent  of 
the  company  to  iH-ocure  a  transfer  of  the 
books  and  accounts,  etc.,  mentioned  In  the 
instrument;  and  his  authority,  to  this  extent, 
would  authorize  him  ta  enter  into  an  agree- 
ment establishing  a  consideration  upon  wliich 
■neb  transfer  should  be  based.  The  Rotan 
Grocery  Company,  having  received  the  bene- 
fit that  resulted  to  them  under  the  transfer, 
could  not  deny  the  consideration  resulting  to 
the  appellants  for  Its  execution  and  delivery. 
For  the  anor  of  the  court  In  refusing  to 


admit  this  testimony,  the  Judgment  will  be 
reversed  and  the  cause  remanded.    We  find 
no  other  error  in  the  record. 
Reversed  and  remanded. 


STUBBS  V.  LANDA  OOTTON  OII<  CO. 

(Oonrt  of  Civil  Appeals  of  Texas.     Jan.  22, 

1902.) 

APPEAL— STATEMENT     OP     FACTS— TIME— EX- 
CUSE—BOND— IN8UPFICIENCY— DISMISSAL. 

1.  Under  R«v.  St  arts.  1379-1381,  prescrib- 
ing the  time  and  roles  for  preparing  a  state- 
ment of  facts,  and  article  1382,  providing  that 
if  the  failure  of  appellant  to  file  within  snch 
time  la  not  due  to  nis  fault  or  that  of  his  at- 
torney, and  arose  from  causes  beyond  his  con- 
trol, the  court  conid  permit  it  to  remain  as 
part  of  the  record,  a  statement  filed  after  the 
statutory  time  must  be  stricken  out  where  no 
sufficient  excuse  for  the  failure  to  file  within 
time  is  shown. 

2.  Under  Rev.  St  art  1400,  requiring  an  ap- 
peal bond  to  be  double  the  probable  amount  of 
the  costs  as  fixed  by  the  clerk,  where  the  bond 
Is  only  equal  to  the  amount  of  costs  as  so  fixed 
the  appeal  should  be  dismissed,  unless  appel- 
lant furnishes  a  new  and  sufficient  bond  withiD 
snch  time  as  the  court  may  prescribe. 

Appeal  from  district  court  Comal  county; 
L.  W.  Moore,  Judge. 

Action  between  Felix  Stabbs  and  the 
Lands  Cotton  Oil  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Appeal  dismissed. 

J.  W.  Bains,  N.  T.  Stubbs,  and  A.  B.  Alt- 
gelt  for  appellant 

FISHEK,  C.  J.  A  motion  is  on  file  in  this 
court,  made  by  the  appellee,  to  strike  out  the 
statement  of  facts  because  it  was  not  filed 
in  time.  The  case  was  tried  In  the  district 
court  of  Comal  county,  and  on  the  6th  day 
of  September,  1901,  the  court  entered  an 
order  granting  the  appellant  10  days  after 
adjournment  of  court  In  which  to  prepare 
and  file  a  statement  of  facts.  The  statement 
of  facts  was  filed  October  17,  1901.  The 
court  adjourned  on  the  6th  day  of  September, 
1901.  To  the  statement  of  facts  is  appended 
this  certificate  of  the  trial  Judge:  "Lockhart, 
Texas,  October  16th,  1901.  I  hereby  certify 
that  the  parties  to  this  suit  failed  to  agree 
to  a  statement  of  facts.  Each  presented  to 
me  their  respective  statements,  and  from 
these  and  my  own  knowledge  of  the  facts  as 
testified  to  by  the  witnesses  I  do  make  out 
the  above  and  foregoing  statement  of  facts 
as  a  correct  statement  of  all  of  the  facts 
proven  upon  the  trial,  and  as  such  I  certify 
the  same.  I  further  certify  that  the  defend- 
ant did  present  to  me  a  statement  of  facts 
made  out  by  him  on  September  16th,  1901, 
being  the  tenth  day  after  adjournment  of 
the  district  court  of  Comal  county,  which  I 
could  not  approve,  being  Incorrect,  and  I 
could  not  examine  the  same  correctly  or 
make  out  a  statement  of  facts,  as  I  was 
then  In  the  midst  of  a  trial  of  an  Important 
case  In  the  district  court  of  Hays  county. 


214 


68  SOnTHWBSTSRN  RHPORTBB. 


(Tex. 


Texas,  astd  I  made  tiie  above  statement  ot 
facts  at  my  first  conTenlent  Kvpoitantty." 
This  was  signed  Iqr  the  district  Judge.  Artl- 
de  1879,  Rer.  St,  preicrlbts  the  muuier  In 
whlcli  parties  may  preiwre  and  agree  to  a 
statement  of  facts.  Article  1380  prescribes 
the  rule  for  preparing  a  statement  of  facts 
by  the  JudgB  when  the  i»artles  do  not  agree. 
Article  13S1  authorizes  the  court,  by  an  or- 
der entered  upon  the  record,  to  allow  a  state- 
ment of  facts  to  be  made  up  and  signed  and 
filed  In  Tacatlon,  at  any  time,  not  exceeding 
10  days,  after  the  adjournment  of  the  term. 
Article  1382  reads  as  followa:  "Whenever  a 
statement  of  facts  shall  have  been  filed  after 
the  times  re^Mctlvely  prescribed  In  the  pre- 
ceding articles,  1879,  1380,  and  1381,  of  this 
chapter,  and  the  party  tendering  or  filing  the 
same  shall  show  to  the  satisfaction  of  the 
QourtB  of  civil  appeals  that  he  has  used  due 
diligence  to  obtain  the  approval  and  slgna- 
tnre  of  the  Judge  thereto,  and  to  file  the 
same  within  the  time  In  this  chapter  pre- 
scribed tor  filing  the  same,  and  tbat  his 
failure  to  file  the  same  within  said  time  Is 
not  due  to  &e  fault  or  laches  of  said  party 
or  bis  attorney,  and  that  such  failure  was 
the  result  of  causes  beyond  his  control,  the 
courts  of  civil  appeals  shall  permit  said 
statement  of  facts  to  remain  as  part  of  the 
record,  and  consider  the  same  In  the  hearing 
and  adjudication  of  said  cause,  the  same  as 
If  said  statement  of  facts  had  been  filed  in 
time."  Matthews  v.  Boydstun  (Tex.  Olv. 
App.)  31  S.  W.  816,  and  Thompson  v.  Hawk- 
ins (Tex.  Civ.  App.)  38  S.  W.  236,  Indicate, 
in  a  general  way,  the  construction  that  has 
been  placed  upon  the  provisions  of  the  stat- 
utes noticed  by  a  number  of  cases  where 
these  statutes  have  been  construed.  The 
first  case  dted  is  to  the  effect  that  the  state- 
ment of  facta  must  be  filed  within  the  time 
required  by  the  statute,  or  dse  it  will  not  be 
considered.  In  the  second  case  It  is.  In  ef- 
fect, stated  that  the  statement  of  facts  must 
be  filed  within  the  time  allowed  by  the  order 
of  the  court  made  In  pursuance  of  the  stat- 
ute; and  that  the  trial  Judge  has  no  power 
to  order  the  clerk  to  file  It  later  than  that 
time.  The  policy  of  the  law  upon  this  sub- 
ject seems  to  be  to  absolutely  prohibit  the 
court  from  considering  a  statement  of  facts 
not  filed  within  the  time  allowed  by  law  and 
the  order  of  the  court,  unless  the  party 
brings  himself  within  the  rule  announced  In 
article  1382  of  the  Revised  Statutes.  This 
article  seems  to  contemplate  that  in  any 
case  where  the  statement  of  facts  Is  not  filed 
within  the  time  required  the  burden  Is  upon 
the  party  offering  the  same  to  acquit  himself 
of  faulty  negligence  or  delay  In  causing  to 
be  prepared  and  filed  within  the  time  re- 
quired the  statement  of  facts.  In  this  par^ 
tlcular  case,  the  appellant  must  have  known 
tliat  the  trial  Judge  was  engaged  in  holding 
court  In  an  adjoining  county,  and  that  more 
than  likely  the  press  of  business  btf  ore  him 
t  that  time  might  be  of  such  a  character 


as  not  to  enable  him  upon  the  last  day  upon 
which  the  statemeot  should  be  filed  to  pre- 
pare snd  file  a  statement  of  facts.  In  other 
worda,  under  the  section  of  the  statnte  quot- 
ed, the  appelant  should  have  met  the  motion 
to  strike  out,  "trtdch  was  not  done,  with  some 
statement  to  the  effect  negativing  the  facts 
stated  in  the  certificate  of  the  Jndge,  or 
should  have  shown  that,  by  reason  of  par- 
ticular facts  and  drennutasces.  he  was  Justi- 
fied In  waiting  till  the  last  day  in  which  to 
request  the  trial  Judge  to  make  up  a  stete- 
ment  of  facts;  and  that  the  failure  or  dday. 
under  the  particular  facts  and  circumstances, 
warn  not  attifbntable  to  any  laches  or  negli- 
gence upon  his  part  There  is  no  counter 
afSdovlt  or  statement  made  by  the  appellant 
upon  these  points;  and,  in  the  abeence  of 
amy  excuse  offered  for  not  having  caused  to 
be  prepared  and  filed  within  the  time  re- 
quired the  statement  of  facts,  he  does  not 
bring  bis  case  wlthfan  article  1382.  Conse- 
quently, the  motion  will  be  granted,  and  the 
statement  of  facts  stricken  out 

We  also  think  die  motion  of  appellee  to 
dismiss  tile  appeal  is  well  tak«i.  The  mo- 
tion Is  made  upon  the  g;roimd  that  the  appeal 
bond  Is  not  double  the  probable  amount  of 
the  costs,  as  fixed  by  the  clerk  of  the  trial 
court  The  amount  of  costs  fixed  liy  the 
clerk  Is  estimated  at  $100.  The  appeal  bond 
is  for  f  100.  Article  1400  of  the  Revised  Stat- 
utes requires  the  bond  to  be  double  the  prob- 
able amount  of  the  costs  of  the  suit  In  the 
court  of  civil  appeals,  suiveme  court  end  the 
court  below,  to  be  fixed  by  the  clerk,  etc. 
The  app^ant  wUl  be  allowed  12  days  from 
the  date  of  this  order  In  which  to  file  a  new 
bond.  Upon  his  failure  to  do  so  the  case 
wiU  be  dismissed. 

Motions  to  strike  out  statement  of  facts 
and  dismiss  appeal  granted. 


INTERNATIONAL  A  G.  N.  R.  (X>.  T.  liEH- 
MAN  et  ux. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  22, 
1802.) 

RAILROADS— PERSON    ON    TRACK— DDTT— 
INSTRUCTIONS. 

In  an  action  a^inst  a  railroad  company 
for  damages  resnltmg  from  the  death  of  a 
child,  alleged  to  have  oeen  caused  by  tlie  neg- 
ligence of  the  defeudant,  the  court  charg^ 
that:  "The  defendants  had  a  right  to  ran 
their  trains  upon  tha  track,  and  are  not  re- 
sponsible for  injury  done  to  persons  on  the 
same  that  could  not  be  avoided  by  the  use  of 
ordinary  and  reasonable  care  and  diligence. 
This,  however,  would  not  excuse  the  running 
over  of  a  person  on  the  tracli."  Held,  that 
such  contradictory  charge  was  reversible  error, 
notwithstanding  the  jury  were  correctly  in- 
structed as  to  the  lights  and  duties  of  defend- 
ant in  other  parts  of  the  charge. 

Appeal  from  district  court  Milam  county; 
J.  C.  Scott  Judge. 

Action  by  John  A.  Lehman  and  wife 
against  the  International  A  Great  Northern 
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BaOroad  Oompany.    SYom  ■  Jndgment  for 
platnUfft,  defendant  appeals.    Berened. 

S.  &.  SlBher,  J.  H.  OWUctaet.  and  N.  A. 
Stednuuv  for  appellant  Monta  J.  Moore 
and  Hefley,  licBrtde  ft  Wataon,  for  appel- 
leea. 

BlET,  J.  TUm  Is  a  statntory  action  by  a 
father  and  mother  to  recorer  damages  re- 
raltbig  from  the  deatb  of  their  child,  alleged 
to  have  been  caused  by  the  negligence  of 
the  railroad  company.  We  sustain  the  elev- 
enth assignment,  and  reverse  the  jndgment 
OB  account  of  alBrmatlTe  error  in  the  third 
paragraph  ot  the  trial  court's  charge  to  the 
ivrj,  which  reads  as  follows:  "(3)  Xbe  de> 
foidant.  as  a  railroad  company,  had  a  right 
to  nm  their  txalns  np<«  the  track,  and  are 
not  respoDBlble  for  Injnry  done  to  persons  on 
the  same  that  coold  not  be  avoided  by  the 
use  of  ordinary  and  reasonable  care  and  dili- 
gence. This,  however,  would  not  excuse  the 
nmning  over  of  a  person  on  the  track.  It 
was  the  dnty  of  the  servants  and  agents  of 
the  defendant  In  charge  of  a  running  train 
on  Its  tracks  at  all  times,  and  especially  In 
passing  through  towns  or  ylUages,  and  In  ap- 
proaching crossing  places  on  its  track  where 
people  were  accustomed  to  pass,  to  keep  a 
lookout.  It  was  also  the  duty  of  said  serv- 
ants and  agents,  in  running  a  train  into  and 
through  a  town  or  village,  to  operate  same  at 
a  rate  of  speed  as  a  person  of  ordinary  pru- 
dence would  have  done  under  similar  cbcum- 
Btances."  The  objection  urged  to  this  charge 
Is  that  It  instructed  the  Jury  that  the  use  of 
ordinary  and  reasonable  care  and  diligence 
by  the  defendant  would  not  excuse  the  run- 
ning over  of  a  person  on  the  track.  This 
criticism  is  well  founded.  The  second  sen- 
tence in  this  charge  must  have  been  under- 
stood by  the  Jury  (because  it  cannot  properly 
be  construed  otitierwlse)  as  placing  a  limita- 
tion upon  the  right  referred  to,  and  the  doc- 
trine of  nonliability  announced  in  the  preced- 
ing sentence.  It  is  no  answer  to  this  con- 
struction of  the  charge  to  say  that,  because 
It  announced  a  proposition  of  law  radically 
wrong.  Judges  and  lawyers  might  reach  the 
conclusion  that  the  court  did  not  mean  what 
it  said.  Charges  are  written  for  the  Infor- 
matl<Hi  of  Jurors,  who  are  laymen,  and,  while 
piesumed  to  be  men  of  average  intelligence, 
arc  not  supposed  to  know  whether  a  particu- 
lar proposition  announces  a  correct  rule  of  law 
or  not.  It  Is  true,  as  pointed  out  In  the  ap- 
pellees' brief,  that  in  other  and  subsequent 
portions  of  the  court's  charge  the  law  on  the 
subject  referred  to  was  correctly  stated;  but 
In  no  place  did  the  court  refer  to,  and  with- 
draw or  correct,  the  error  committed  in  the 
paragraph  of  the  charge  quoted  above.  This 
left  the  court's  charge  contradictory  In  dif- 
ferent paragraphs,  and  the  Jury  without  any 
proper  rule  for  their  guidance.  They  could 
say  that  one  paragraph  of  the  charge  read 
one  way  and  another  the  opposite;   and,  not 


I  knowing  which  was  correct  they  might  se- 
lect either  or  neither.  Baker  ▼.  Aslie,  80 
Tex.  881,  le  S.  W.  86;  Railway  Oo.  v.  Bo- 
binson,  73  Tex.  277,  11  S.  W.  327;  Pound  v. 
Turck,  96  U.  S.  461,  24  L.  Bd.  526;  Sullivan 
▼.  Ballway  Co.,  88  Ma  168, 

We  express  no  opinion  upon  the  merits  of 
tbe  case  as  developed  by  the  testimony,  but 
decide  against  appellant  on  the  other  points 
of  law  presented  in  its  brief. 

For  the  error  Indicated,  the  Jndgment  Is  re^- 
versed  and  the  cause  remanded.  Beversed 
Uid  remanded. 


WB8T  et  nx.  v.  CLABK  et  aL 

(Gwut  of  Civil  Appeals  of  Texas.    Jan.  4. 

1902.) 

CONTRACT  TO  HAKE  WILL-MARRIED  WOMAN 
—  BPECIFIC  PERF^RMANCB  —  PHmTION  — 
PRADO— SERVICES-COMPENSATION— LUtlTA- 

TIONS. 

1.  Where,  In  an  action  for  the  specific  per- 
formance of  a  contract  by  a  married  woman  to 
make  a  will  in  favor  of  plaiutiff,  the  petition 
does  not  allege  that  the  contract  was  made  so 
as  to  be  blDding  on  such  married  woman,  a 
demurrer  thereto  should  be  sastained. 

2.  Where  a  petition  alleees  that  plaintiff  was 
Induced  to  ana  did  live  with  and  wark  for  de- 
fendant and  his  wife  for  11  years  by  their 
promise  that  if  she  did  so,  they  would  each 
will  her  all  tneir  property,  and  that  such  prom- 
ise was  fraudulently  made,  and  uever  intended 
to  be  kept  by  them,  and  that  the  wife  had  died, 
leaviDg  a  will,  which  gare  all  her  property  to 
others,  and  defendant  had  made  a  similar  will, 
such  allegations  are  sufficient  to  authorize  a 
recovery  of  the  value  of  plaintiff's  services. 

8.  Where  plaintiff  was  induced  to  enter  into 
and  to  perform  a  contract  by  promises  falsely 
and  fraudulently  made  by  defendant,  which  he 
never  intended  to  perform,  UmitationB  do  not 
commence  to  run  against  plaintiff's  claim  for 
services  performed  under  such  contract  until 
the  fraud  Is  discovered. 

Appeal  from  district  court  Erath  county; 
W.  J.  Oxford,  Judge. 

Action  by  J.  B.  West  and  wife  against  O. 
W.  Olark  and  others.  From  a  Judgment  for 
defendants,  plaintiffs  appeal.    Beversed. 

Daniel  &  Keith,  for  appellants.  Parker, 
Oarlton  &  Parker,  for  appellees. 

STEPHENS,  J.  Appellants  brought  thto 
suit  December  6,  ISOO,  for  the  specific  per- 
formance of  a  contract  made  with  Louisa 
Hethcock,  now  Louisa  West  when  she  was 
about  13  years  of  age,  by  the  terms  of  which 
appellee  O.  W.  Clark,  and  his  wife,  L.  G. 
Clark,  agreed  that  if  Ix>ulEa  Hethcock  would 
live  with  them  as  their  child,  and  assist  them 
In  their  work  till  she  was  of  age  or  married, 
they  would  adopt  her  as  their  heir,  or  will 
their  pn^terty  to  her,  and  she  should  have 
all  of  the  property  of  each  of  them  at  death, 
and  "that  they  would  fix  things  so  that  she 
would  get  it,"  they  having  no  children.  The 
petition  alleged  full  compliance  on  her  part 
with  this  condition,  charging  that  relying 
upon  said  promises,  she  served  them  faith- 
fully till  she  was  24  years  old,  March  31, 
1897,  when  she  became  tbe  wife  of  J.  It. 
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West;  tbat  sbe  assisted  them  In  accomnlat- 
Ing  and  saving  about  $9,000  worth  of  prop- 
erty; and  that  tbe  seryices  so  rendered 
were  worth  $3,600;  praying  in  the  altema- 
tiye  to  recover  that  sum.  She  was  adopted 
by  Q.  W.  Clark  and  wife  as  the  heir  of  each 
of  them  by  a  written  Instrument  dated  June 
30,  1890,  executed  as  provided  In  our  statute 
on  that  subject;  but  Mrs.  Clark  died  Octo- 
ber, 1900,  leaving  a  will,  made  In  May  of  tbat 
year,  by  which  she  devised  and  bequeathed 
all  her  property,  consisting  of  ber  share  of 
the  community  estate,  of  the  estimated  val- 
ue of  $5,000,  to  O.  W.  Clark  for  life,  with 
remainder  to  her  collateral  kin,  who  were 
made  defendants.  It  was  also  aUeged  that 
6.  W.  Clark  had  made  a  similar  will,  and 
that  it  was  bis  declared  purpose  to  i>revent 
Louisa  West  from  inheriting  any  part  of  the 
estate  of  himself  and  deceased  wife.  The 
petition  contained,  among  others,  the  fol- 
lowing paragraphs: 

"Plaintiffs  aUege  that  the  defendant  O.  W. 
Clark  and  his  wife,  Lucy  Catherine  Clark, 
falsely  and  fraudulently  made  the  promises, 
representations,  and  agreements  to  and  with 
•aid  Louisa  West,  as  hereinbefore  alleged, 
in  order  to  induce  the  said  Louisa  West  to 
remain  with  them  in  their  home,  and  to 
thereby  secure  her  services  and  labor;  that 
the  defendant  and  wife  did  not  Intend  to 
carry  out  such  promises  and  agreements  at 
the  time  they  made  them,  and  knew  that 
they  did  not  Intend  to  do  so,  but  made  them 
for  the  purpose  of  deceiving  the  said  Louisa 
West,  and  to  thereby  secure  her  services; 
tbat  the  said  Louisa  West,  relying  upon  and 
having  implicit  confidence  in  the  said  O.  W. 
Clark  and  his  wife,  and  fully  believing  tbat 
they  and  each  of  them  would  do  toward  her 
as  they  bad  promised  and  agreed  to  do,  was 
by  such  false  promises  and  representations 
induced  to  live  with  them,  and  work  for  said 
Clark  and  wife,  for  a  period  of  about  19 
years,  to  her  great  and  irreparable  injury 
and  damage.    •    •    • 

"Plaintiffs  allege  tbat  they  never  discov- 
ered the  fraud  which  bad  been  perpetrated 
upon  the  said  Louisa  West  by  the  said  Clark 
and  wife  until  about  the  1st  day  of  October, 
1900,  and  that  they  never  knew  the  said 
Clark  and  wife  intended  to  disregard  their 
contract  and  agreement  with  the  said  Louisa 
West  until  about  the  last-named  date." 

The  court  sustained  various  demurrers  to 
the  petition  and  dismissed  the  suit 

We  are  inclined  to  the  opinion  that,  as  a 
volt  for  specific  performance,  the  petition 
was  subject  to  demurrer,  because  the  con- 
tract which  appellants  sought  to  enforce  was 
not  one  which  a  married  woman  has  the  le- 
gal capacity  to  make.  True,  she  may  adopt 
an  heir,  but  that  is  because  the  statute  so 
provides.  She  could  not  be  compelled  to 
make  a  will  or  bind  herself  not  to  make  one^ 
Jones  V.  QofT,  63  Tex.  248.  At  all  events, 
the  petition  failed  to  show,  as  Is  required  In 
suits  for  the  specific  performance  of  the  con- 


tracts of  married  women,  that  Mrs.  Clark 
had  made  the  aUeged  contract  In  such  man- 
ner as  to  make  It  binding  upon  her.  Cross 
v.  Everts,  28  Tex.  623.  We  are,  however, 
clearly  of  opinion  that  the  allegations  of 
the  petition  entitled  Mrs.  West  to  recover 
for  the  value  of  her  services,  and  tbat  the 
statutes  of  limitation  pleaded  in  tbe  thir- 
teenth and  fourteenth  special  exceptions 
were  no  bar  to  this  recovery,  especially  in 
view  of  what  is  alleged  in  the  paragraphs 
of  the  petition  quoted  above,  to  the  effect 
that  her  services  had  been  obtained  under 
false  pretenses.  No  cause  of  action  for  the 
value  of  services  rendered  on  the  faltb  of  a 
genuine  promise  to  give  compensation  by  de- 
vise or  bequest  arises  until  such  promise  is 
repudiated  or  otherwise  broken,  nor  does 
limitation  begin  to  run  where  the  promise  is 
merely  a  deceitful  pretense  until  the  fraud 
la  or  ought  to  be  discovered. 

Because  the  court  erred  in  sustaining  tbe 
thirteenth  and  fourteenth  special  exceptions, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


J.    &    MAYFIELD    LUMBER   OO.   r. 

CABVER.1 

(Court  of  (Xvll  Appeals  of  Texas.     Dec.  14, 

1901.) 

CONTRACTS-BREACH— DAMAGE&-TRlAlr-CON- 
TINUANCE— AMENDMENT— APPEAL  —ASSIGN- 
MENTS OF  ERROR— BVIDBNCK— FINDINGS. 

1.  Where,  at  the  close  of  the  testimony, 
plaintitC  was  allowed  to  amend  his  petition, 
aud  defendant  asked  for  a  continuance,  be- 
canse  of  such  amendment,  to  obtain  the  tes- 
timony of  three  witnesses,  and  the  depositions 
of  the  two  of  such  witnesses  who  are  best 
qualified  to  testify  were  in  evidence,  and  fully 
covered  the  matters  affected  by  such  amend- 
ment, it  was  not  error  to  refuse  such  continu- 
ance. 

2.  Where,  in  an  action  tor  breach  of  a 
building  contract,  defendant  applies  for  a  con- 
tinuance to  show  that  the  contractor  was  an- 
other than  defendant,  but  shows  no  diligence, 
tbe  application  is  properly  refused. 

3.  Where  witnesses  appeared  and  testified 
before  the  trial  was  couclnded,  it  was  not  er- 
ror to  refuse  a  continuance  on  the  ground  of 
their  absence. 

4.  Where,  nnder  assignment  of  error  on  the 
ground  of  variance,  no  substantial  variance  is 
pointed  out,  the  assignment  cannot  be  sus- 
tained. 

6.  Where,  nnder  an  assignment  of  error,  tes- 
timony set  out  in  the  bill  of  ezceptioos  as  ob- 
jected to  is  not  quoted  in  the  brief,  while  that 
quoted  in  the  brief  does  not  seem  to  have  been 
objected  to,  such  assignment  cannot  be  sus- 
tained. 

6.  Where,  at  the  time  of  giving  notes  for  the 
balance  of  the  contract  price  for  a  building,  it 
is  agreed  that  all  questions  of  damages  for 
breach  of  such  contract  shall  be  left  for  future 
adjustment,  tbe  recovery  of  judgment  on  such 
notes  does  not  preclade  the  owner  from  claim 
ing  damages  for  defects  then  known  to  exist. 

7.  Where  the  evidence  is  conflicting,  and  the 
preponderance  is  not  clearly  against  the  find- 
ings of  the  trial  court,  his  decision  thereon 
will  not  be  reversed. 


'  Rehearing  denied  January  i8,  1902,   and  writ  of 
error  denied  by  supreme  court 
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Appeal  from  district  coort,  Clay  cotmty; 
A.  H.  Corrlgan,  Judge. 

Action  by  B.  B.  Carver  against  the  J.  B. 
Uayfleld  Lumber  Company.  EYom  s  Judg- 
ment for  plaintlfl,  defendant  appeals.  Af- 
firmed. 

Galloway  &  Templeton,  for  appellant.  Al- 
len &  Wantland,  and  Matlock,  Miller  &  Dy- 
cns,  for  appellee. 

STTEPHEINS,  J.  Appellant,  a  private  cor- 
poration, midertook  to  construct  for  appellee 
a  two-story  brick  building  on  lot  S,  block  7, 
in  the  town  of  Henrietta;  but,  as  the  evi- 
dence tended  to  show,  failed  to  construct  the 
building  of  as  good  material  in  some  respects 
as  was  called  for  in  the  contract,  and  failed 
to  construct  some  of  the  walls  thereof  of  the 
tliicknees  and  in  the  manner  required  by  the 
contract,  to  appellee's  damage,  as  found  by 
the  Judge,  before  whom  this  case  was  tried 
without  a  Jury,  $1,000.  The  recovery,  how- 
ever, was  fixed  by  the  Judgment  at  ^00  in 
response  to  the  written  offer  of  appellee  to 
remit  whatever  damage  he  might  be  entitled 
to  on  account  of  the  walls  of  the  upper  story 
being  13  Instead  of  18  Inches  thick.  The  con- 
tract for  the  construction  of  the  building  was 
made  June  SO,  1896,  and,  according  to  the 
contention  of  appellee,  was  parol.  The  fol- 
lowing written  specifications,  however,  were 
drawu  up  at  the  time,  and  a  copy  thereof  was 
left  with  appellee,  although  he  did  not  sign 
the  instrument: 

"SiJeciflcations  Jor  two-story  brick  building 
for  E.  B.  Carver,  28  by  110  feet,  height  of 
wall  80  feet  of  south  wall  to  be  13,  laid  hi 
Portland  cement.  30  feet  of  south  wall  to 
be  18,  laid  in  best  lime  mortar.  30  feet  of 
east  wall  to  be  18,  laid  in  best  lime  mortar. 
10  feet  of  north  wall  to  be  18,  laid  In  best 
lime  mortar.  Floor  Joists  to  be  2  feet  cen- 
ten,  4  tiers,  bridging  %.  Dig.  Joists  to  be  2 
tiers  straight,  1  at  each  end.  To  be  floored 
with  1^4  D-M  fig.  below,  and  %  D-M  flg. 
above.  Overhead  to  be  celled  with  %x4 
D-lf  dg.  Boot  to  be  trussed  with  2  croun 
In  center.  2—6  rafters,  covered  with  solid  1 
inch  sheeting,  graveled  4  ply,  same  as  roof 
on  other  building.  Roof  to  have  4  foot  fall 
tnm  front  to  back  end.  One  front  and  one 
back  door,  to  correspond  with  and  made  as 
doors  in  other  building.  Front  and  back 
doon  to  have  beveled  plate  glass.  Two  show 
windows  In  front,  square-edge  plate  glass. 
To  be  more  explicit)  front  and  back  to  cor- 
respond with  same  of  other  building,  includ- 
ing transom  wlndow»T-ll  or  12.  All  painting 
to  be  two-coat  work;  walls  plastered  and 
white  coated.  Iron  lintels  and  door  sills; 
wood  columns;  locks  and  hardware  same  as 
other  building.  Dirt  and  rubbish  cleaned 
away  to  receive  building.  Foundation  built 
and  repaired.  Excavation  to  be  three  feet 
deep,  and  foundation  laid  with  hard  rock. 
All  material  and  work  to  be  of  best  quality 
and  grade.    Brick  same  quality  as  in  other 


building.  For  3700.00.  J.  A.  George,  Con- 
tractor. 

"Guarantee  alwve  contract  The  J.  & 
Mayfield  Lumber  Company,  per  Oaskey." 

The  "other  building"  referred  to  In  these 
specifications  was  what  was  known  as  the 
"Opera  House  Building,"  belonging  to  appel- 
lee, and  situated  on  the  lots  north  of  and 
adjacent  to  said  lot  3.  The  testimony  of  ap- 
pellee tended  to  show  that  ai^ellant,  In  mak- 
ing the  contract  to  erect  the  building  In  ques- 
tion, agreed  to  duplicate  the  Opera  House 
Building;  that  Is,  in  material  and  workman- 
ship, and  In  the  height  and  thickness  of  the 
walls.  The  Opera  House  Building  stood  up- 
on two  lots,  the  south  half  of  it  being  a  one- 
story  building,  on  80  feet  of  the  south  wall 
of  which  the  north  wall  of  the  building  in 
question  was  to  have  been  and  was  built. 
The  south  and  west  walls  of  the  second  story 
of  the  Opera  House  Building  were  built  up- 
on iron  columns,  and  were  only  18  inches 
thick;  but  all  the  other  walls  of  that  building 
were  18  Inches  thick.  The  thickness  of  80 
feet  of  the  south  wall  of  the  building  in  ques- 
tion did  not  exceed  13  Inches,  and  was  not 
cemented  to  the  adjoining  wall,  and  none  of 
the  walls  of  the  second  story  exceeded  18^ 
Inches.  The  opera  house  was  built  of  Thur- 
ber  brick,  which  the  evidence  tended  to  show 
was  better  material  than  the  Gainesville 
brick,  which  was  used  in  the  construction  of 
the  house  in  question.  The  evidence  also 
tended  to  show  that  the  glass  In  the  win- 
dows and  the  wood  In  the  doors  of  the  lat- 
ter were  inferior  to  the  glass  In  the  wiur 
dows  and  the  wood  in  the  doors  of  the  form- 
er; and  that  the  walls  of  the  buildhig  in 
question  bad  cracked,  as  a  possible  result  of 
bad  material  and  workmanship,  one  or  both, 
and  that  they  were  thus  Inferior  to  those  of 
the  opera  house.  The  evidence  also  tended 
to  show  that,  owing  to  the  defects  above  spe- 
cified, the  building,  as  constructed,  was 
worth  about  $1,000  less  than  it  would  have 
been  worth  If  it  had  been  constructed  so  as 
to  duplicate  the  Opera  House  Building,  as  ap- 
pellee .claimed  it  should  have  been.  In  ap- 
pellee's original  petition,  upon  which  the 
cause  went  to  trial.  It  was  alleged  to  be  with- 
in the  terms  of  the  contract  "that  the  dimen- 
sions of  the  walls  of  said  building  should  be 
substantially  the  same  as  the  walls  of  said 
Opera  House  Building,  except  that  80  feet 
of  the  south  wall  of  said  building  should  be 
only  13  inches  In  width,  and  laid  In  Portland 
cement,  and  said  80  feet  of  wall  should  be 
solidly  cemented  to  an  adjoining  wall  on  the 
south  of  the  same,"  and  that  the  second  story 
walls  should  be  IS  Inches  In  width;  but  that 
these  walls  were  only  12%,  Instead  of  13, 
inches  In  width,  and  also  that  the  80  feet  of 
south  wall  had  not  been  cemented  to  the  ad- 
joining wall.  In  the  amended  petition,  which 
was  not  filed  till  after  the  evidence  had  all 
been  Introduced  and  the  opening  argument 
for  appellee  had  been  concluded  and  that  of 
appellant  begun,  It  was  alleged  to  be  a  part 
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of  said  contract  of  June  80,  1899,  "that  the 
entire  Boutb  wall  should  be  eighteen  Inches 
thick,"  with  80  feet  thereof  cemented  to  the 
rock  wall  adjoining  It  on  the  south;  and  that 
the  walls  of  the  upper  as  well  as  lower  story 
were  to  be  18  inches  thick,  except  the  upper 
west  or  front  wall,  which  was  to  be  13  Inch- 
es. On  account  of  these  changes  in  the  peti- 
tion, counsel  for  appellant  objected  to  the 
filing  of  the  amended  petition  at  that  ad- 
vanced stage  of  the  trial,  and,  upon  his  ob- 
jection being  overruled,  applied  for  a  con- 
tinuance, pleading  surprise,  etc.  The  con- 
tinuance was  sought  mainly  to  procure  the 
testimony  of  Morgan  Mayfleld,  who  was  gen- 
eral manager  of  appellant  when  the  con- 
tract was  made;  C.  O.  Caskey,  who  repre- 
sented appellant  In  making  the  contract;  and 
J.  A.  George,  who  superintended  the  construc- 
tion of  the  building  for  appellant,— all  of 
whom  were  nonresident  witnesses,  whose 
depositions  had  been  taken  and  read  in  evi- 
dence by  appellant  Appellant  stated  that  it 
eigpected  to  disprove  by  these  witnesses  the 
new  allegations  of  the  amended  petition,  and 
to  show  that  "the  defendant  never  did  agree 
to  erect  80  feet  of  lower  south  wall  of  said 
building  of  greater  thickness  than  what  is 
'commonly  called  a  thirteen-lncb  wall.' "  The 
objection  to  the  changes  In  the  amended  peti- 
tion affecting  the  thickness  of  the  walls  of 
the  upper  story  seems  to  have  been  fully 
met  by  appellee's  withdrawal  of  that  portion 
of  his  claim  for  damages  which  resulted  in 
the  reduction  of  bis  Judgment  $200.  It  only 
remained,  therefore,  for  appellant  to  prove 
by  these  witnesses  that  the  thickness  of  the 
80  feet  of  lower  soqth  wall  was  not  to  exceed 
13  inches.  But  on  this  point  at  least  two 
of  them,  Caskey  and  George,— and  the  two 
having  the  best  opportunities  of  knowing,— 
had  already  testified  by  deposition  to  tiie 
effect  that  the  written  specifications  quoted 
above,  of  which  each  party  retained  a  copy, 
and  In  which  the  thickness  of  this  wall  was 
fixed  at  13  inches,  included  all  that  was  to  be 
done  by  appellant;  that  is,  according  to  their 
testimony  (and  that  of  Mayfleld  was  to  the 
same  effect),  the  written  specifications  were 
the  exact  terms  of  the  contract  True,  there 
was  some  testimony  tending  to  show  that 
after  the  contract  was  made,  by  agreement 
or  understanding  of  both  parties  the  thick- 
ness of  the  80  feet  of  south  wall  was  to  l>e 
Increased  4  Inches,  but  this  testimony  was 
Introduced  by  appellant,  or  at  least  dropped 
out  while  one  of  his  witnesses  was  testifying, 
and  this  new  agreement,  if  any  was  made, 
was  not  declared  on.  We  are  of  opinion,  there- 
fore, that  In  allowing  tbe  amendment  to  be 
filed  after  the  evidence  was  all  in  and  the 
argument  bad  begun,  and  in  refusing  to  con- 
tinue the  case,  the  discretion  of  the  trial 
Judge  was  not  so  clearly  abused  to  the  detri- 
ment of  appellant  as  to  warrant  this  court 
In  reversing  the  Judgment  Telegraph  Co. 
V.  Bowen,  84  Tex.  476,  19  S.  W.  554;  Bank 
V.  Bbarpe  (Tex.  Civ.  App.)  33  a  W.  676; 


Tomson  v.  Heidenheimer  (Tex.  Civ.  App.) 
40  S.  W.  425;  Ford  v.  Liner  (Tex.  Civ.  App.) 
69  S.  W.  948;  Live  Stock  Co.  t.  Thom- 
son (Tex.  Civ.  App.)  61  S.  W.  890.  Clear- 
ly, the  alleged  surprise  at  the  testimony 
of  appellee  on  the  Issue  of  settlement  plead- 
ed by  appellant  did  not  warrant  a  contin- 
uance, especUdly  in  view  of  his  replication 
to  that  defense  and  the  testimony  of  ap- 
pellant's witnesses  on  that  issue.  The  ap- 
plication to  continue  for  the  purpose  of  show- 
ing that  the  building  contract  was  tbat  of 
Oeorge,  and  not  appellant's,  was  also  want- 
ing in  merit  as  no  diligence  was  shown. 
Kor  was  there  error  in  refusing  to  continue 
the  case  in  the  first  instance  on  the  applica- 
tion then  made,  since  the  absent  witnesses 
appeared  and  testified  before  the  trial  was 
concluded.  It  follows  from  these  conclusions 
tbat  the  first  second,  third,  fourth,  fifth, 
sixth,  ninth,  tenth,  nineteenth,  and  twentieth 
assignments  of  error  must  be  overruled. 

The  seventh  and  eighth  assignments  can- 
not be  sustained,  because  no  substantial  va- 
riance between  the  allegations  of  the  amend- 
ed petition  and  the  evidence  relied  on  by  ap- 
pellee to  sustain  these  allegations  is  pointed 
out  In  or  under  these  assignments,  which 
complain  of  a  variance  between  the  allega- 
tions and  proof.  Nor  can  the  fifteenth  as- 
signment, which  complains  of  the  admission 
of  "the  testimony  of  the  plaintiff  as  to  val- 
ue," be  sustained,  because  what  was  set 
out  in  the  bill  of  exceptions  (No.  2)  as  object- 
ed to  Is  not  quoted  in  the  brief,  and  seems 
to  have  been  admissible,  while  what  is  quot- 
ed in  the  brief  from  the  statement  of  facts  as 
objectionable  testimony  does  not  seem  to 
have  been  objected  to. 

The  eighteenth  assignment  must  be  over- 
ruled, because,  according  to  appellee's  testi- 
mony, at  the  time  the  notes  were  executed 
by  him  to  cover  the  balance  of  the  contract 
price  for  the  building,  which  notes  had  be- 
come merged  in  a  Judgment  rendered  In  an 
ordinary  suit  thereon  in  which  only  the  gen- 
eral Issue  was  pleaded,  it  was  understood 
that  the  matters  involved  in  this  litigation 
were  to  be  left  open  for  future  adjustment 

We  have  thus  disposed  of  all  the  assign- 
ments except  those  complaining,  in  different 
forms,  of  the  sufficiency  of  the  evidence  to 
support  the  Judgment  The  trial  court  evi- 
dently gave  great  weight  to  the  testimony 
of  appellee,  for  In  more  particulars  than  one 
the  preponderance  of  the  evidence  seems  to 
have  been  against  him.  There  was,  for  In- 
stance, the  written  Instrument  drawn  up  at 
the  time  the  contract  was  made,  of  which 
appellee  kept,  and  produced  on  the  trial,  a 
copy,  which,  in  one  Important  particular  at 
least,— that  is,  as  to  thickness  of  the  80  feet 
of  south  wall,— contradicted  him,  to  say  noth- 
ing of  the  testimony  of  appellant's  witnesses, 
who  were  equally  credible,  and,  unlike  ap- 
pellee, disinterested.  The  written  instm- 
ment  however,  did  not  appear  to  be  a  com- 
plete contract  on  its  face,  but  only  to  contain 
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detana  at  a  more  comprehensive  agreement, 
and  was  tbcarefore  not  concIuslTe.  Ayers  t. 
Herring  (Tex.  Civ.  App.)  32  S.  W.  1061,  and 
authorities  there  cited.  Besides,  according 
to  its  terms,  when  read  in  the  light  of  other 
testimony,  the  quality  of  the  brick  used  in 
the  building  In  question  was  to  be  the  same 
as  In  the  Opera  House  Building,— all  material 
and  work,  In  fact,  to  be  of  the  bestTinality 
.nnd  grade.  If  not  the  same  as  in  that  build- 
ing; and  there  was  ample  evidence  that  as  to 
brick  and  in  other  particulars  these  require- 
ments of  the  contract  bad  not  been  met; 
tbous^  there  was  also  evidence  tending  to 
show  that  they  had  been  modified  or  waived. 
There  was  disinterested  and  credible  testi- 
mony, corroborated  by  circumstances,  tend- 
ing strongly  to  prove  that  the  matters  liti- 
gated in  this  suit  were  fully  covered  by  the 
settlement  made  when  appellee  executed  bis 
promissray  note  for  the  balance  due  on  the 
contract  The  district  Judge,  however,  whose 
province  It  was  to  weigh  tile  testimony,  had 
aK>eIlee  before  him,  and  observed  his  man- 
ner of  testifying  through  a  long  and  rigid 
cross-examination,  and  resolved  the  conflict 
of  evidence  In  his  favor,  interested  though  he 
was,  and  we  do  not  feel  warranted  In  dis- 
turbing his  finding  on  this  or  any  other  issne 
of  fact. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 


GALVESTON,  H.  &  S.  A.  RY.  CO.  v.  QUAT.» 

(Court  of  Civil  Appeals  of  Texas.     De&  11, 

1901.) 

RAILROADS— NBGLIOBNCB—EMPLOYlk— DAN- 
GEROUS POSITION— NOTICE— KVI- 
DENCB— VERDICT.  . 

1.  While  plaintiff,  a  locomotive  fireman,  was 
cleaning  an  engine  wlUch  was  standing  over 
a  pit  in  defendant's  roundhouse,  other  serv- 
ants of  defendant,  by  direction  of  the  foreman, 
detached  the  tender,  and  pushed  it  away  from 
the  engine  without  notice  to  plaintiff.  Plain- 
tiff, in  prosecuting  his  work  in  the  engine  cab, 
stepped  back  and  fell  through  the  open  space 
left  by  the  removal  of  the  tender,  into  the  pit. 
Beld,  that  a  finding  that  defendant  was  negli- 
gent in  so  removing  such  tender  without  notice 
to  plaintiff  was  justified. 

2.  The  question  whether  plaintiff  was  negli- 
gent in  failing  to  notice  that  the  tender  had 
been  removed  was  for  the  Jury. 

Appeal  from  district  court,  Bexar  county; 
J.  L.  Oimp,  Judge. 

Action  by  Albert  M.  Quay  against  the  Gal- 
veston, Houston  &  San  Antonio  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Afllrmed. 

Newton  &  Ward  an^  Baker,  Botts,  Baker 
&  Lovett,  for  appellant.  H.  0.  Carter  and 
Perry  3.  Lewis,  for  appellee. 

SEIIAj,  3.  Tbla  action  was  brougltt  by 
appellee  against  the  appellant  to  recover 
damages  for  personal  Injuries  alleged  to 
have  been  caused  by  the  negligence  of  the 

'  Rebenriog  denied  January  2S,  1902,  and  writ  of 
rrror  denied  \>r  lunreme  court. 


company.  Appellant  answered  by  a  general 
denial  and  a  plea  of  contributory  negligence; 
The  trial  resulted  In  a  verdict  and  Judgment 
in  favor  of  appellee  for  $10,000. 

Our  conclusions  of  fact  will  be  found  La 
observance  of  the  well-established  principle 
that  the  most  favorable  inferences  whldi 
the  entire  evidence  will  authorize  should  be 
drawn  In  su^^wrt  of  the  verdict  The  Issues 
of  fact  to  be  solved  are  (1)  whether  the  ap- 
pellant was  guilty  of  negligence  proximately 
causing  appellee's  hijuries,  and  (2)  whether 
appellee  was  guilty  of  negligence  contributing 
to  them.  The  facts  are  these:  On  the  28tb 
day  of  September,  1900,  appellee,  a  locomo- 
tive fireman,  was  ordered  by  appellant  to 
clean  one  of  Its  engines,  standing,  with  Its 
tender  attached,  over  a  pit  about  four  feet 
deep,  in  the  company's  roundhouse  In  San 
Antonio.  The  platforms  on  the  engine's  cab 
and  of  Its  tender  when  connected  constitute 
what  is  called  by  railroad  men  a  deck,  upon 
which  the  enghieer  and  fireman  discharge 
their  respective  duties,  and,  running  back 
from  the  head  of  lite  boiler.  Is  about  six  or 
eight  feet  long.  In  obedience  to  his  orders 
the  appellee,  when  the  engine  and  tender 
were  connected,  went  on  board  of  this  deck 
and  proceeded  to  clean  the  engine  as  di- 
rected. While  engaged  In  this  work,  two  of 
ai^ellant'B  servants,  whose  grade  of  employ- 
ment was  not  the  same  as  appellee's,  under 
the  direction  of  the  company's  vice  prin- 
cipal, without  notice  to  appellee,  without  his 
having  reason  to  believe  the  tender  would  be 
separated  from  the  engine  while  he  was  at 
work  thereon,  and  without  bis  knowledge, 
detached  the  tender,  and,  with  a  pinch  bar 
applied  to  the  wheels  farthest  from  where 
appellee  was  engaged,  pushed  It  back  thi-ee 
or  four  feet  from  the  engine,  thus  separating 
the  part  of  the  deck  constituted  by  the  ten- 
der from  that  made  of  the  platform  of  the 
engine's  cab,  leaving  appellee  with  Just  half 
of  the  deck  he  had  when  he  went  to  work, 
and  without  protection  from  the  pit  behind 
him,  the  bottom  of  which  was  about  eight 
feet  from  the  platform  of  the  cab  where  he 
was  at  work.  Having  cleaned  the  head  of 
the  engine's  boiler,  appellee,  without  know- 
ing or  having  reason  to  believe  the  tender 
had  been  moved,  but  believing  the  condition 
of  the  deck  was  the  same  as  It  was  when 
he  commenced  the  Job,  stepped  back  to  In- 
spect the  work  he  had  done,  caught  his  heel 
nnder  the  apron  of  the  t«ider,  which  was 
displaced  wben  the  tank  was  moved,  fell 
backward  across  a  beam  of  the  pit,  and  from 
It  to  the  bottom,  whereby  he  sustained  per- 
manent bodily  Injuries.  The  appellee's  peti- 
tion alleges  that  appellant  was  guilty  of  neg- 
ligence In  moving  the  tank  while  he  was  at 
work  on  the  engine,  without  his  knowledge 
or  giving  him  warning.  Appellant's  conten- 
tions are  that  the  facts  do  not  constitute  neg- 
ligence on  Its  part;  that  If  they  do  the  un- 
disputed evidence  shows  that  appellee  was 
guilty  of  contributory  negligence,  and  that 
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therefore  the  trial  court  wred  In  submitting 
the  case  to  the  Jury,  and  not  peremptorily 
Instructing  a  verdict  in  its  favor. 

Primarily  the  question  of  negligence  is  one 
of  pure  fact,  and  where  the  evidence  is  either 
conflicting  or  fairly  susceptibie  of  different 
Interpretations,  or  the  inference  from  the 
evidence  doubtful,  the  question  Is  for  the 
jury.  The  master  is  bound  to  use  ordinary 
care,  diligence,  and  skill  for  the  puriMse  of 
protecting  his  servants  from  encountering  un- 
necessary  risks  in  his  service.  The  servant 
has  the  right  to  presume  and  act  upon  the 
presumption  that  his  master  has  performed 
and  will  continue  to  discbarge  the  duty  he 
owes  his  employ&  Warning  of  danger  should 
be  given  whenever  the  master  knows  it  is 
reasonably  necessary  to  protect  the  servant 
from  danger.  The  servant  can  presume  that 
while  in  the  discharge  of  bis  duty  his  master 
will  warn  him  of  a  danger  that  has  super- 
vened from  a  change  of  conditions,  brought 
about  by  the  act  of  the  master,  since  be  com- 
menced his  work,  and  of  which  be  had  no 
knowledge.  Rebman  y.  Railway  Co.  (Minn.) 
44  N.  W.  Q22;  Shumway  v.  Manufacturing 
Co.,  98  Mich.  411,  57  N.  W.  251;  Michael  v. 
Machine  Works  (Ya.)  19  8.  E.  261,  44  Am. 
St  Rep.  927;  Davis  v.  Railway  Co.  (Mass.) 
34  N.  E.  1070;  RaUroad  Co.  v.  Amato,  144 
U.  S.  465,  12  Sup.  Ct  740,  36  L.  Ed.  596. 
When  the  appellee  went  to  work  the  deck 
was  entire,  and,  had  It  remained  so,  after 
cleaning  the  boiler  head,  be  would  have  en- 
coimtered  no  danger  in  stepping  backwards. 
His  peril  in  making  this  step  was  brought 
by  the  act  of  servants  in  another  department 
and  grade  of  employment— with  which  appel- 
lant is  chargeable— after  appellee  began  his 
work  on  the  engine.  He  was  not  Informed 
of  the  separation  of  the  tender  from  the 
engine,  knew  nothing  of  it,  and  was  not 
warned  of  the  perilous  position  it  left  him 
In.  Appellant  could  have  readily  anticipated 
that  appellee,  without  notice  or  warning  of 
the  danger,  might  act  (as  he  had  the  right 
to  do)  upon  the  assumption  that  conditions 
had  been  unchanged,  and  that  the  danger  did 
not  exist,  and  that  in  acting  upon  such  as- 
sumption he  was  liable  to  be  seriously  in- 
Inred.  The  Jury,  upon  a  proper  charge,  found 
from  the  evidence  that  appellant  was  guilty 
of  negligence  as  alleged,  and  we  believe  the 
evidence  on  this  issue  Is  sufficient  to  sup- 
port their  verdict. 

Does  the  evidence  show  that  appellee  wab 
guilty  of  contributory  negligence?  As  a  gen- 
eral rule,  the  master  cannot  escape  liability 
on  the  ground  of  the  servant's  contributory 
negligence  unless  the  elements  of  danger  are 
shown  to  have  been  known,  either  actually 
or  constructively,  to  the  servant  Negligence 
can  only  be  affirmed  In  respect  to  situations 
and  conditions  known  to  the  party  to  whom 
it  Is  imputed.  Brown  v.  Railroad  Co.,  Ill 
Ala.  275,  19  South.  1001;  Higgins  v.  Wil- 
liams, 114  Cal.  176,  45  Pac.  1041.  The  evi- 
deuce  of  the  appellee,  which  the  Jury  evi- 


dently believed,  shows  that  he  did  not  know 
the  tank  had  been  separated  from  the  en- 
gine. Consequently,  be  could  have  known 
nothing  of  the  danger  to  which  be  was  ex- 
posed. But  appellant  contends  that  the  tank 
could  not  have  been  pushed  back  when  he 
was  on  the  engine  without  his  knowledge,  be- 
cause he  must  have  heard  the  noise  neces- 
sarily incident  to  detaching  and  moving  it 
from  the  engine.  This  was  a  question  for 
the  Jury  to  determine,  not  for  us.  The 
roundhouse  was  filled  with  the  din  and  noise 
Incldoit  to  the  many  different  kinds  of  work 
In  progress  there.  And  it  may  be  that  if 
appellee  heard  the  noise  made  in  moving  the 
tender  he  did  not  know  where  it  came  from, 
or,  if  he  knew  its  source,  that  be  did  not 
know  that  It  indicated  the  tender  was  being 
moved.  This  was  for  the  Jury  to  determine, 
and  to  enable  them  to  do  so  the  question 
necessarily  had  to  be  submitted  by  the  court 
in  its  charge.  As  illustrative  of  the  principle 
that  it  was  the  duty  of  the  court  to  submit 
the  question  of  contributory  negligence,  we 
cite  the  case  of  Perras  y.  Booth  &  Co. 
(Minn.)  84  N.  W.  739.  In  that  case  the  evi- 
dence was  that  A.  Booth  &  Co.  maintained 
a  warehouse  for  the  storage  of  goods.  The 
building  was  several  stories  high,  with  a 
basement  for  cold  storage.  A  door  opened 
from  the  rear  of  the  building,  on  the  ground 
floor,  upon  a  railroad  side  track.  Inside  the 
building,  at  this  door,  was  a  freight  elevator, 
used  in  receiving  goods  from  railroad  cars, 
and  conveying  them  to  the  upper  stories, 
or  to  the  cold-storage  rooms  in  the  basement 
It  was  the  custom  in  nnloading  goods  from 
the  cars  to  connect  the  sill  of  the  door  with 
the  floor  of  the  car  with  an  iron  plate,  form- 
ing an  inclined  plane  from  the  car  to  the 
door  sill,  which  was  a  few  Inches  lower  thad 
the  car.  When  unloading  the  cars  the  ele- 
vator was  held  stationary  on  a  level  with  the 
doorslll,  so  that  the  hand  trucks  used  in 
conveying  the  goods  from  the  car  ran  down 
the  iron  plate  Into  the  elevator  without  ob- 
struction. The  elevator  shaft  extended  into 
the  basement  about  10  feet  The  doorway 
was  protected  by  an  outer  door  and  an  inner 
gate,  but  was  not  kept  closed  when  the 
elevator  was  lieing  used  in  connection  with 
unloading  cars.  With  the  elevator  away 
there  was  nothing  to  olMtruct  the  entrance 
to  the  elevator  shaft  from  the  outer  door. 
One  of  the  company's  servants,  who  fre- 
quently assisted  In  unloading  cars,  was  or- 
dered by  the  foreman  to  assist  another  em- 
ploy6  In  unloading  a  car  of  flsh.  He  com- 
menced the  work  of  transferring  the  15sh 
therefrom  to  the  cold-storage  rooms  in  the 
basement  the  outer  door  leading  to  the  ele- 
vator shaft  being  open  and  fastened.  After 
the  work  had  been  going  on  some  time,  the 
foreman,  without  notice  or  warning  to  the 
servants  unloading  the  car,  pulled  the  ele- 
vator up  to  the  third  floor.  The  servant,  who 
did  not  know  the  elevator  had  been  removed, 
wheeled  a  truck  loaded  with  boxes  of  flsh 
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from  tbe  car  upon  the  lion  plate,  and.  In 
loTverlng  tbe  truck  to  tbe  elevator,  walked 
backwards,  bis  face  being  to  tbe  truck  and 
his  back  to  tbe  elevator.  He  did  not  notice 
tbat  tbe  elevator  bad  bea>  removed  tmtil  it 
was  too  late  to  save  bimself.  He  was  pre- 
cipitated into  the  elevator  shaft  and  killed. 
The  defenses  of  tbe  company  to  an  action 
brongbt  by  tbe  servant's  administrator  were 
(1)  assumed  risk,  (2)  n^Iigence  of  a  fellow 
servant  and  &)  contributory  negligeace.  On 
appeal  from  a  judgment  on  a  verdict  per- 
emptorily instructed  for  the  company,  tbe  su- 
preme court  of  Minnesota  held  tbat  tbe  ques- 
tions of  assumed  risk  and  contributory  neg- 
ligence should  have  been  submitted  to  tbe 
jury,  and  reversed  tbe  judgment  of  tbe  trial 
court  because  of  its  failure  to  submit  tbem. 
Tbe  constitutional  provision  of  this  state, 
which  provides  tbat  tbe  right  of  trial  by 
jury  shall  remain  Inviolate,  means  something 
more  than  a  mere  empty  form  of  such  a 
trlaL  It  asserts  and  gives  a  substantial 
right.  Tbe  supreme  court  has  steadily  held 
that  where  there  is  any  evidence  tending 
to  support  an  issue  it  is  the  duty  of  tbe  trial 
court  to  submit  it  to  the  jury,  and  that  if 
tbe  evidence  is  reasonably  sufficient  to  sup- 
port the  verdict  it  should  not  be  disturbed. 
In  view  of  this  constitutional  right,  and  tbe 
decisions  of  tbe  court  of  last  resort  In  this 
state,  we  are  not  prepared  to  bold  tbat  a 
servant,  placed  to  work  by  bis  master  on 
a  dieck  which  is  perfectly  safe  and  fumlBhes 
ample  room  to  perform  tbe  service,  who, 
without  warning  or  notice  of  the  danger 
caused  by  a  removal  of  a  part  of  It  at  the 
instance  of  bis  employer,  steps  back  without 
looking  and  falls  Into  a  pit,  is  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 

The  court  did  not  err  in  submitting  the 
case  to  the  Jury.  Its  charge  presented  fairly 
all  tbe  Issues  raised  by  tbe  pleadings  and 
evidence,  and  is,  upon  tbe  measure  of  dam- 
ages, in  perfect  harmony  with  the  decisions 
of  tbe  supreme  court  Tbe  evidence  is  rea- 
sonably sufficient  to  sustain  the  v^dlct  and 
it  is  not  excessive.  Therefore  the  judgment 
Is  affirmed. 


WEHNER  et  aL  t.  liAGBRFELT.* 

<CoDrt  of  Olvil  Appeals  of  Texas.     Dec.  11, 
1901.) 

■LECTRICITT  —  DANGEROUS      WIRE  —  NBGLI- 

OENCB-INJURT— PROXIMATE  CAUSE 

—WITNESS— EXPERT. 

1.  Where,  in  an  nrtion  for  injury  caused  by 
electric  shock,  a  physician  of  35  years'  practice 
testifies  that  he  has  read  the  best  of  authori- 
ties on  the  BDbJect  and  knew  what  they  said 
as  to  the  result  of  electricity  on  the  human 
■ystem,  but  tbat  he  had  had  no  persoual  ex- 
perience, was  not  an  expert  and  did  not  feel 
qnalifieo  to  give  an  opinion,  an  objection  to 
bis  testifying  as  an  expei-t  should  be  sustained. 

2.  Defendants  operated  an  electric  light  plant 
in  a  dty.    There  was  a  broken  wire  hanging 

'  R*b«ariog  denied  January  22,  1902,  and  writ  of 
error  denied  by  supreme  court.  ' 


to  one  of  their  poles.  A  small  wire  extended 
from  such  wire  to  a  point  on  an  electric  wire 
where  the  insulation  was  worn,  and  conv^ed 
a  dangerous  current  of  electricity  to  such  hang- 
ing wire.  Tliia  dangerous  condition  had  con- 
tiuned  for  two  weeks.  Plaintiff,  while  walking 
on  the  sidewalk,  came  in  contact  with  such 
hanging  wire,  and  was  injared  thereby.  Held, 
that  by  permitting  the  wire  to  bang  from  their 
pole,  and  to  be  so  dnngeronaiy  connected  with 
their  wire,  defendants  were  responsible. 

3.  Where  plaintiff  was  injured  by  coming  in 
contact  with  a  broken  wire  hanging  from  de- 
fendants' pole,  and  which  was  by  another  wire 
connected  with  defendants'  electric  wire,  and 
thereby  charged  with  a  dangerous  current  of 
electricity,  a  charge  that,  there  being  no  tes- 
timony that  the  injury  to  plaintiff  was  proxi- 
moitely  caused  by  the  negligence  of  defendants, 
the  jury  should  return  a  verdict  for  tbem,  was 
properly  refused. 

Appeal  from  district  court  El  Paso  county; 
J.  M.  Goggin,  Judge. 

Action  by  Dagmar  Liagerfelt  against  Peter 
Webner  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Millard  Patterson  and  O.  N.  Buckler,  for 
appellants.    Beell  &  Kemp,  for  appellee. 

NEIIili,  X  This  appeal  is  from  a  judgment 
against  appellants  in  favor  of  appellee  for 
$1,000,  damages  occasioned  by  tbe  negligence 
of  appellants  In  permitting  a  wire  charged 
with  electricity  to  hang  down  from  tbe  poles 
of  an  electric  light  company  which  they  were 
operating  near  a  public  street  Tbe  conclu- 
sions of  fact  and  law  fully  show  the  nature 
of  tbe  case.  On  or  about  the  Ist  day  of  July, 
1900,  appellants,  Webner  &  White,  a  partus- 
ship  composed  of  Peter  Webner  and  Z.  T. 
White,  were  in  possession  of  and  operating 
under  a  lease  all  the  property  of  the  El  Paso 
Gas,  Electric  Ldght  &  Power  Company,  a  cor- 
poration organized  for  the  purpose  of  gener- 
ating and  selling  electricity  to  tbe  city  of 
El  Paso  and  its  Inhabitants,  including  Its  en- 
tire plant  posts,  wires,  appliances,  etc.,  and 
under  thehr  lease  from  the  company  bad  ex- 
clusive control  and  management  of  tbe  ma- 
chinery, works,  poles,  wires,  and  appliances 
of  said  company.  On  tbat  day,  and  long 
prior  thereto,  the  appellants,  as  such  lessees, 
maintained  and  operated  along  the  streets  of 
said  city  a  large  number  of  poles,  electric 
wires,  and  lamps,  for  the  purpose  of  furnish- 
ing electricity  to  tbe  city  and  Its  Inhabitants. 
One  of  the  electric  wires,  so  maintained  and 
operated  by  appellants,  was  suspended  from 
poles  along  tbe  north  side  of  San  Antonio 
street  one  of  tbe  principal  thoroughfares  of 
said  dty,  and  charged  with  a  strong  and  dan- 
gerous current  of  electricity.  Below  and 
near  this  wire  was  suspended  from  the  same 
poles  one  tbat  was  uninsulated,  tbe  end  of 
which  was  broken  and  banging  within  a  foot 
or  two  of  and  above  tbe  sidewalk  on  the 
north  side  of  said  street  The  Insulation  of 
the  upper  wire,  through  which  the  strong 
electric  current  was  conveyed,  was  worn  and 
abraded.  In  contact  with  one  of  Its  abra- 
sions was  a  small  bale  wire,  which  extended 
therefrom,  and  rested  upon  the  uninsulated 


222 


66  80UTHWE6TKBN  BEPOBTKR. 


CTex. 


and  broken  wire  beneatii,  thereby  conveying 
to  and  charging  It  with  a  strong  and  dan- 
gerona  cnrrent  of  electricity  from  the  defec- 
tively Insulated  wire  above;  thus  rendering 
the  uninsulated  hanging  wire  very  dangerous 
to  persons  passing  along  said  street  and  side- 
walk. This  dangerous  condition  of  the  wire 
existed  on  the  day  above  stated,  and  had 
been  maintained  continuously  for  about  two 
weelis  prior  to  and  up  to  that  time,  and,  by 
the  exercise  of  ordinary  care,  could  and 
should  have  been  known  by  the  appellants. 
On  the  evening  of  the  day  stated  the  appel- 
lee, Dagmar  Lagerfelt,  a  little  10  year  old 
girl,  with  a  younger  Ivother,  while  walking 
along  said  sidewalk,  in  Ignorance  of  the  dan- 
ger, came  In  contact  with  the  uninsulated 
hanging  wire,  charged  with  a  strong  and 
dangerous  current  of  electricity  in  the  man- 
ner and  by  the  means  aforesaid,  and  thereby 
received  serious  and  painful  wounds  and 
bums,  from  which  she  suffered  exceeding 
physical  and  mental  pain  and  anguish,  and 
from  which  she  stUl  sutfera  It  was  negli- 
gence in  appellants  to  maintain  said  wire 
charged  with  electricity  so  near  a  public 
street  as  to  endanger  persons  In  the  exercise 
of  their  rightful  use  of  It,  and  such  negli- 
gence was  the  proximate  cause  of  appellee's 
injuries. 

Conclusions  of  Law. 

1.  The  appellants  offered  to  prove  by  A.  L. 
Justice,  a  physician  of  85  years'  practice,  that 
a  shock  to  the  human  system  from  elec- 
tricity, such  as  had  been  received  by  appel- 
lee, would  leave  no  permanent  injury  or  bad 
results,  and  that  there  would  be  no  tissue 
change  on  account  of  snch  shock.  The  ap- 
pellee's counsel  objected  to  the  Introduction 
of  such  testimony,  on  the  groimd  that  It  had 
not  been  shown  that  the  witness  was  com- 
petent to  testify  as  an  expert  as  to  such 
facts.  The  witness,  being  then  interrogated 
by  appellants'  counsel,  said  that  he  had  read 
the  best  authorities  on  the  subject,  and  knew 
what  the  authorities  said  and  claimed  to  be 
the  result  of  electricity  upon  the  human  sys- 
tem. But  at  the  same  time  he  said  he  was 
not  an  expert,  and,  to  be  very  frank,  did  not 
feel  qiullfled  to  give  an  opinion;  that  he  did 
not  know  what  would  be  the  probable  re- 
sult of  a  shock  from  electricity,  such  as  is 
complained  of  In  tbls  case,  from  actual  ex- 
perience, because  he  had  no  experience  In 
treating  such  cases,  but,  from  reading  the 
best  authorities  on  the  subject  he  knew  what 
they  said  about  the  matter;  whereupon  the 
court  held  that  the  witness  had  not  shown 
himself  to  be  sufficiently  expert  In  the  mat- 
ter, and  sustained  the  objection,  and  refused 
to  permit  him  to  testify  as  to  such  matters. 
The  definition  of  the  word  "expert"  Is:  "An 
expert  or  experienced  person;  one  Instructed 
by  experience;  one  who  has  skill,  experience, 
or  extensive  knowledge  in  his  calling  or  In 
any  special  branch  of  learning."  Webst.  Int 
Diet.    An  "expert,"  as  the  wwd  Imports,  Is 


one  having  had  experience.  Lawsob,  Exp. 
Ev.  (2d  Ed.)  230.  Rule  3S,  which  foUows  tbe 
definition  l^  the  same  author.  Is  thus  stated: 
"Theref<n«,  to  render  tbe  opinion  of  a  wit- 
ness admissible  on  the  ground  that  it  is  the 
opinion  of  an  expert,  the  witness  maftt  have 
special  skiU  In  the  subject  concerning  wbldi 
his  opinion  is  sought  to  be  given."  Tben, 
quoting  from  Carr  v.  Northern  Ubertiea,  a& 
Pa.  324,  78  Am  Dec.  342,  he  says:  "Matter 
of  opinion  Is  entitled  to  no  weight  with  a 
court  or  Jury,  unless  it  comes  from  pnsons 
who  first  give  satisfactory  evidence  that  tbey 
are  possessed  of  aach  experience,  skill,  <.r 
science  In  such  matters  as  entitle  their  opin- 
ions to  pass  for  sdentiflc  truth."  Of  all  oth- 
ers the  witness  was  best  qualified  to  know 
whether  he  was  an  expert  on  the  subject  con- 
cerning which  his  opinion  was  sought  to  be 
I  given.  To  his  credit,  learning,  and  candor,  be 
it  said,  he  knew  himself  weU  enough  to  know 
that  he  was  not  an  expert,  and  did  not  feel 
qualified  to  give  an  opinion  on  the  subject  of 
Inquiry.  Franldy  expressing  to  the  court  this 
knowledge  and  opinion  of  himself,  it  became 
apparent  that  if  be  gave  any  opinion,  it 
could  not  be  such  as  wonld  be  "entitled  to 
pass  for  a  scientific  truth."  When  a  witness 
states  he  tcnows  nothing  about  the  subject 
of  inquiry,  and  that  he  is  not  qualified  to 
give  an  opinion,  he  should  not  be  permitted 
to  express  any;  for,  in  order  to  say  some- 
thing concerning  a  matter,  the  witness  should 
know  something.  Wheeler  r.  Blandln,  22  N. 
H.  167,  and  Id.,  24  N.  H.  168.  In  the  case 
before  us  the  witness  had  no  experience,  and 
did  not  consider  himself  either  an  expert  or 
qualified  to  give  an  opinion.  He  only  knew 
what  the  books  said  upon  the  subject  It 
was  not  sought  to  be  shown  that  be  had 
formed  an  opinion  from  the  books,  or.  If  he 
bad,  what  such  opinion  was.  While  an  ex- 
pert may  testify  to  an  opinion  of  his  own  de- 
rived from  books,  for  one  to  do  so  he  must 
be  an  expert,  and  have  an  opinion  of  his  own 
upon  the  subject  of  Inquiry.  Books  of  science 
and  art  are  not  admissible  in  evidence  to 
prove  the  opinions  contained  therein.  Law- 
son,  Exp.  Ev.  202.  If  they  are  not  how  can 
one  whe  knows  their  contents,  but  has  form- 
ed no  opinion  of  his  own  upon  the  subject 
under  consideration,  be  allowed  to  testify 
to  what  the  books  say?  The  books  them- 
selves would  be  the  best  evidence,  and  they 
are  no  evidence  at  alL  The  witness  testiUed 
to  everything  he  knew  about  the  effect  of  the 
electric  shock  upon  the  child,  and  the  court 
did  not  err  In  refusing  to  permit  appellants 
to  prove  anything  more  by  him. 

2.  It  is  a  matter  of  no  consequence  who 
was  in  fact  the  owner  of  the  uninsulated 
broken  wire  which  hung  from  appellants' 
poles  over  the  street,  and  shocked  and  Injur- 
ed the  appellee  with  Its  electric  current 
Macon  v.  Railway  Co.  (Ky.)  62  8.  W.  488. 
The  negligence  of  appellants  consisted  in  al- 
lowing the  wire  to  remain  In  a  condition  dan- 
gerous to  persons  using  the  street    There- 


Tex.) 


WEHNEB  T.  LAGEBFELT. 


223 


fore  tbe  coort  did  not  err  In  refusing  to  al- 
low appellants  to  prove  tbat  the  -wire  did  not 
belong  to  tbem,  bnt  was  owned  by  some  one 
else,  If  tbe  property  of  any  one.  It  was  on 
the  p«dee  maintained  by  them,  and  In  posi- 
tion and  condition  to  receive  a  dangerons 
current  of  electricity  from  a  wire  they  did 
own,  and  injure  persons  passing  along  the 
street.  This  condition  and  position  tbey 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  and  have  reasonably  an- 
ticipated the  danger  to  the  public.  The  busi- 
ness of  supplying  the  public  with  electricity, 
for  lighting  or  other  purposes,  involves  the 
handling  of  a  highly  dangerous  agent,  and 
therefore  requires  a  corresponding  degree  of 
care  on  the  part  of  one  who  undertakes  it, 
to  prevent  injury  to  persona  passing  along 
streets  where  his  wires  are  strung.  And 
one  who  lets  the  use  of  a  structure,  e.  g., 
a  telephone  pole,  for  electric  wires  thereto,  is 
liable  for  defects  In  the  structure  by  which 
electricity  is  caused  to  escape  from  the  les- 
see's wires,  injuring  third  persons.  Tele- 
graph Co.  V.  Thorn,  12  C  .0.  A.  104,  64  Fed. 
2S7.  In  tbe  case  dted  defendant's  broken 
telegraph  wire,  which  hung  to  the  ground, 
came  in  contact  with  a  third  party's  electric 
wire  on  the  same  pole,  and  a  shock  was  com- 
municated to  plaintiff  from  the  latter  wire 
through  defendant's  wire,  and  the  court  held 
the  defendant  liable. 

S.  By  special  charge  No.  1  appellants  ask- 
ed the  court  to  charge  the  Jury  as  follows: 
"There  being  no  testimony  in  this  case  that 
tbe  injury  to  the  plaintitf  was  proximately 
caused  by  the  negligence  of  the  defendants, 
yon  are  therefore  instructed  to  return  a  ver- 
dict for  the  defendants."  The  refusal  of  the 
court  to  give  the  instruction  is  assigned  as 
error.  In  connection  with  this,  we  are  ask- 
ed to  consider  the  sixth  assignment,  which 
complains  of  the  court's  refusal  to  give  ap- 
pellants' fifth  special  charge,  which,  though 
argumentative,  is  in  effect  the  same  as  tbe 
first.  We  have  stated  in  our  preceding  con- 
clusions, which  we  think  fully  warranted  by 
tbe  evidence,  tbe  agencies  and  means  by 
which  appellee  was  injured.  From  the  evi- 
dence ni>on  which  our  conclusions  are  bas- 
ed, we  cannot  perceive  how  It  can  seriously 
be  contended  that  appellants'  negligence  was 
not  tbe  proximate  cause  of  the  injuries  sus- 
tained by  the  appellee.  "The  proximate 
cause  of  an  event  must  be  understood  to  be 
tbat  which,  in  a  natural  and  continuous  se- 
qnence,  unbroken  by  any  new,  independent 
cause,  produces  that  event,  and  without 
which  the  event  would  not  have  occurred." 
Shear,  ft  R.  Neg.  (5th  Ed.)  i  26.  "Where 
there  Is  negligence,  and  injury  flowing  from 
it  and  there  Is  also  an  intermediate  cause, 
disconnected  from  the  negligence,  and  the 
operation  of  this  cause  produces  the  injury, 
tbe  person  guilty  of  tbe  negligence  cannot 
be  held  responsiUe  for  the  injury.  The  in- 
quiry must  always  be  whether  there  was 
any  Intermediate  cause   disconnected   from 


the  primary  fault,  and  self-operating,  which 
produced  the  injury.  •  •  •  intervening 
agencies  sometimes  intermpt  the  current  of 
responsible  connection  between  negligent 
acts  and  injuries,  but  as  a  rule  these  agen- 
cies, in  order  to  accomplish  such  result,  must 
entirely  supersede  the  original  culpable  act, 
and  be  in  themselves  responsible  for  the  In- 
Jury,  and  it  must  be  of  such  a  character  that 
they  could  not  have  been  foreseen  or  antici- 
pated by  the  wrongdoer.  If  It  required  both 
agencies  to  produce  the  result,  or  if  both  con- 
tributed thereto  as  concurrent  forces,  the 
presence  and  assistance  of  one  will  not  ex- 
culpate  the  other,  because  it  would  still  be 
the  efficient  cause  of  the  Injury.  The  inter- 
mediate cause  must  supersede  the  original 
wrongful  act  or  omission,  and  be  sufficient 
of  Itself  to  stand  as  the  cause  of  the  plain- 
tlfT's  injury,  to  relieve  the  original  wrongdo- 
er from  liability.  'One  of  the  most  valuable 
of  the  criteria  furnished  us  by  tbe  authori- 
ties Is  to  ascertain  whether  any  new  force 
has  intervened  between  the  fact  accomplish- 
ed and  tbe  alleged  cause.  If  a  new  force 
or  power  has  Intervened  of  Itself  sufficient 
as  the  cause  of  the  misfortune,  tlie  other  must 
be  considered  too  remote.'  •  •  •  The 
new  force  of  power  here  would  have  been 
harmless  but  for  the  displaced  wire,  and  the 
fact  that  the  wire  took  on  a  new  force,  with 
the  creation  of  which  the  company  was  not 
responsible,  yet  it  contributed  no  less  direct- 
ly to  the  injury  on' that  account"  Ahem  v. 
Telegraph  Ca  (Or.)  33  Pac.  408,  85  Pac.  549, 
22  L.  R.  A.  640.  The  followbig  quotation 
from  the  opinion  on  motion  for  rehearing 
shows  the  similarity  of  tbat  case  to  the  one 
under  consideration:  "The  suspended  tele- 
phone wire,  while  tt  was  charged  with  elec- 
tricity from  contact  with  tbe  electric  wire, 
was  not  less  dangerous  than  the  electric  wire 
itself  would  have  been,  similarly  suspended 
as  to  the  street"  Here  we  have  a  case 
where  the  appellant  negligently  permitted 
an  uninsulated  wire  to  hang  from  their  poles 
within  a  foot  or  two  of  a  public  street.  They 
negligently  permitted  the  wire  above  It 
which  was  charged  with  electricity,  to  be- 
come abraded  as  to  Its  Insulation,  and  negli- 
gently suffered  these  two  wires  to  become 
and  remain  connected  by  a  smaller  wire, 
which  conveyed  the  dangerous  current  of 
electricity  to  the  hanging  wire,  thereby  en- 
dangering lives  of  persons  on  the  street 
Bach  of  these  negligent  acts  concurred  and 
caused  appellee's  injuries.  Had  it  not  been 
for  coming  in  contact  with  the  hanging  wire 
it  would  not  have  occurred.  Railway  Co.  v. 
Sweeney  (Tex.  Olv.  App.)  36  8.  W.  800,  and 
cases  cited.  The  court  did  not  err  in  refus- 
ing to  give  the  requested  special  charges. 

The  charge  of  tiie  court  is  a  correct  enun- 
ciation of  the  principles  of  law  applicable  to 
the  evidence,  and  none  of  the  assignments 
which  complain  of  it  is  well  taken.  Power 
Co.  V.  Maxwell,  8  Tex.  Ct  Rep.  328,  65  S. 
W,  78;  Perham  v.  Electric  Co.  (Or.)  53  Pac. 
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14,  40  L.  S.  A.  800,  72  Am.  St  Bep.  730;  Elec- 
tric Co.  V.  Simpson  (Colo.)  41  Pac.  489,  31  L. 
K.  A.  566,  note,  and  Immediately  succeeding 
cases  of  same  nature. 

No  error  la  assigned  which  requires  a  re- 
versal of  the  judgment,  and  It  Is  affirmed. 


GATES  T.  McCLUBJi  «t  nV 

(Court   of  CStII  Appeals  of  Texas.     Dec.  7, 

1901.) 

BXBMPTI0N3— BUQOT  AND  HARNESS-TOOLS 
OF  PROHQ^SSION— DAMAOB-PLBA.  IN  RXGON- 
VBNTION— APPEAL-STATEMENT  OF  FACTS. 

1.  A  single  man,  who  la  a  land,  loan,  and 
insurance  a^ent,  cannot  claim  a  buggy  and 
harness,  which  he  uses  in  such  business,  as 
exempt  from  execution,  as  tools  and  apparatus 
belonging  to  his  trade  and  profession. 

2.  Where  a  plea  in  reconyention  alleged  that 
defendants  sustained  damage  from  the  wrong- 
ful suing  out  of  an  injunction  to  restrain  the 
sale  of  property  under  execution  to  the  value 
of  such  property,  and  the  court  so  found,  in 
the  absence  of  an  exception  to  such  plea  and 
a  statement  of  facts  in  the  record  snch  finding 
cannot  be  disturbed. 

On  Motion  for  Rehearing. 
The  statement  In  a  bill  of  exceptions  of 
all  the  facts   proven   <w  the   trial   cannot  be 
treated  as  a  statement  of  facts. 

Appeal  from  district  court.  Wise  county; 
J.  W.  Patterson,  Judge. 

Action  by  J.  H.  Gates  against  T.  F.  Mc- 
Clure  and  others.  From  a  judgment  for  de- 
.fendants,  plaintiff  appeals.    Affirmed. 

B.  E.  Oarswell,  for  appellant  J.  M.  Baah- 
am,  for  appellees. 

STEPHENS,  J.  Appellant  a  single  man, 
was,  as  alleged  In  bis  amended  petition  for 
Injmiction  to  restrain  (he  sale  of  his  bug- 
gy and  harness  under  execution,  "engaged 
In  the  business  of  land,  loan,  and  insurance 
agent,"  and  "using  said  bugrgy  and  harness 
in  the  prosecution  of  his  said  business."  It 
was  further  alleged  not  only  that  said  buggy 
and  harness  was  suitable  for  such  business, 
and  useful  therein,  but  also  that  the  same, 
"or  a  like  vehicle,"  was  "absolutely  neces- 
sary" and  "Indispensable  to  the  conduct  of 
his  said  business,"  and  therefore  exempt 
from  sale  under  execution  as  "tools  and  appa- 
ratus belonging  to  his  trade  and  profes- 
sion." The  court  on  final  hearing,  sustain- 
ed a  general  demurrer  to  the  petition,  dis- 
solved the  Injunction  granted  in  the  first  in- 
stance, and  gave  judgment  on  plea  of  appel- 
lees In  reconvention  against  appelant  and 
the  sureties  on  Injunction  bond  for  the  value 
of  the  buggy  and  harness. 

That  appellant  was  not  entitled  to  the  ex- 
emption claimed  seems  to  have  been,  in 
effect  decided  both  by  the  court  of  dTll  ap- 
peals for  the  Fifth  district  and  by  the  su- 
preme court  In  the  case  of  Smith  v.  Horton, 
46  S.  W.  401,  627,  in  which  it  was  held  that 
«  bicycle  was  not  exempt  to  an  "architect 
and  building  superintendent"  although  it 
was,  in  substance,  alleged  that  a  bicycle, 
'  Writ  of  error  denied  by  supreme  court. 


or  some  other  means  of  rapid  locomotion, 
was  necessary  in  the  prosecution  of  that 
"trade  or  profession."  The  reasons  given  In 
the  able  opinion  of  Justice  Balney  in  that 
case,  and  expressly  approved  by  the  supreme 
court,  are  equally  applicable  to  the  case  at 
bar,  and  need  not  be  repeated. 

The  plea  in  reconvention  alleged,  though  in 
very  general  terms,  that  appellees  had  s«is- 
taincd  damage  from  the  wrongful  suing  out 
of  the  writ  of  Injunction  "in  the  sum  of  the 
value  of  said  property,"  and  so  the  court 
found.  The  plea  was  not  excepted  to,  and 
the  record  contains  no  statement  of  facts. 
We  could  not  therefore,  disturb  the  judg- 
ment for  damages. 

Whether  or  not  we  should  give  damages 
for  delay,  the  case  having  been  submitted  on 
suggestion  of  delay,  is  not  so  clear;  but  we 
have  finally  concluded  to  affirm  the  judgment 
without  such  damages. 

On  Motion  for  Rehearing. 

(Jan.  18.  1902.) 

Counsel  for  appellant  calls  our  attention 
to  the  fact  that  there  Is  a  bill  of  exceptions 
In  the  record,  which  contains  a  statement  of 
all  the  facts  proven  on  the  trial  aflTectlng 
the  Issue  of  damages,  which  It  is  Insisted 
should  be  treated  as  a  statement  of  facts; 
but  in  thus  seeking  to  have  us  pass  upon  the 
sufficiency  of  the  evidence  to  sustain  the 
Judgment  the  learned  counsel  must  have 
overlooked  the  rule  of  practice  long  since 
established  In  this  state  by  the  decisions  of 
our  supreme  court  that  it  is  inadmissible  to 
substitute  a  bill  of  exceptions  for  a  state- 
ment of  facts.  See  Carolan  v.  Jefferson,  24 
Tex.  230,  and  Roundtree  v.  City  of  Galveston, 
42  Tex.  012.  We  must  therefore  adhere  to 
the  conclusions  already  announced,  and  over- 
rule the  motion. 


DB  VITT  V.  KAUFMAN  COUNTY  et  al.i 

(Court  of   Qvil   Appeals  of   Texas.     Nov.    2, 

1901.) 

LANDLORD  AND  TENANT— OPTION  TO  PUR- 
CHASE—CONDITIONS— VARYINO  CON- 
TRACT BY  PAROL. 

1.  A  lease  reserved  to  the  lessor  right  to 
sell  the  land  and  terminate  the  lease  at  tha 
end  of  any  rental  year  on  six  months'  notice, 
and  gave  the  lessee  the  privilege  of  buying  the 
land  at  a  price  to  be  set  by  the  lessor,  and 
which  might  be  offered  for  the  land  by  any 
other  party.  Held,  that  the  option  to  buy  ap- 
plied only  in  case  the  lessor  elected  to  termi- 
nate the  lease  by  making  a  sale. 

2.  Parol  evidence  was  not  admissible  to 
show  the  option  of  the  lessee  was  uncondition- 
al, the  language  being  certain  and  unambigu- 
ous. 

Appeal  from  district  court,  Kaufman  coun- 
ty;  J.  E.  Dillard,  Judge. 

Action  by  D.  M.  Be  Vltt  against  Kaufman 
county  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

^  Rehearing  denied,  and  writ  ot  error  denied  by 
supreme  court,  January  9,  19M. 
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Cowan  &  Boniejr  and  Morrow  &  Boggess, 
for  appellant  K.  B.  Craig  and  O.  O.  Wright, 
for  appellees. 

TEMPLEnOM,  J.  In  July,  1S96,  Kaufman 
county  leased  to  De  Vltt  &  Scharbaner  960 
acres  of  1^  free  school  lands,  situated  In 
Uoddej  county.  The  lease  contract  reads 
thus:  "Kanfman  County,  Texas,  July  20tb, 
1S95.  This  Instrument  wltnesseth  that  Kauf- 
man county,  acting  by  and  through  Nestor 
Morrow,  judge  and  legal  agent  for  said 
county,  hereby  agrees  to  lease,  and  does 
hereby  lease,  to  De  Vltt  &  Scharbauer,  a 
firm  composed  of  D.  H.  De  Tltt,  of  San 
Angelo,  Texas,  and  John  Scharbauer,  of  Mid- 
land, Texas,  a  certain  tract  of  land,  situ- 
ated In  Hockley  county,  Texas,  and  patented 
to  Kanfman  county  as  a  part  of  Its  free 
school  lands,  and  containing  960  acres,  and 
particularly  described  as  follows:  [Inserting 
description;]  for  and  during  the  period  of 
three  years,  at  the  sum  of  three  (3)  cents 
per  acre,  payable  annually  in  advance,  with 
the  prlTllege  at  the  expiration  of  said  term 
of  a  further  lease  of  two  (2)  years  at  such 
rental  price  as  hereinbefore  mentioned,  or 
at  such  higher  rate  as  may  be  offered  bona 
fide  to  said  county  for  said  lands.  It  is  fur- 
ther provided  that  said  county  reserves  the 
right  to  sell  said  land  at  any  time,  and  ter- 
minate said  lease  at  the  end  of  any  rental 
year,  provided  six  months'  notice  thereof 
shall  be  given  to  said  De  Vltt  &  Scharbauer 
prior  to  the  end  of  any  year  for  which  the 
rent  is  paid,  and  provided,  also,  that  said  De 
Vltt  &  Scharbauer  shall  have  the  privilege  of 
buying  said  lands  at  such  price  as  the  county 
may  see  fit  to  accept,  and  which  may  be  bona 
fide  offered  for  the  same  by  any  other  party. 
It  is  expressly  agreed  that  in  case  said  les- 
sees, De  Vitt  &  Scharbauer,  shall  fail  to  pay 
the  annual  rent  for  thirty  days  after  it  shall 
become  due,  said  lease  shall  be  at  once  for- 
feited and  at  an  end.  It  is  agreed  at  the 
termination  of  this  lease,  except  by  forfei- 
ture, the  said  lessees  shall  have  the  right  to 
remove  any  Improvements  they  shall  place  or 
erect  on  said  land.  It  is  further  agreed  that 
said  lessees  shall  not  take  or  remove  any 
wood,  coal,  stone,  or  other  mineral  from  said 
land  ypon  penalty  of  forfeiture.  The  said 
De  Vitt  &  Scharbauer  hereby  agree  to  take 
said  land  upon  the  terms  at)ove  mentioned, 
and  to  pay  said  rentals,  and  comply  with  the 
terms  hereof.  The  rental  year,  as  herein 
stated,  shall  begfai  August  1st"  Within 
three  years  Scharbauer  sold  out  his  Interest 
under  the  contract  to  De  Vltt  who,  with  the 
consent  of  the  county,  availed  himself  of  the 
option  to  continue  the  lease  for  the  full  term 
of  five  years.  About  January  1,  1899,  the 
county  determined  to  sell  the  land  subject  to 
the  lease.  De  Vitt  being  notified  of  the 
fact  made  a  bid  of  |1  per  acre,  one-tenth 
cash,  and  the  balance  in  10  years,  with  8  per 
cent  Interest  In  May,  1899,  the  county  sold 
and  conveyed  the  land  to  Ferrell  for  |1  per 
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acre  cash.  De  Vltt  had  no  notice  of  Ferrell's 
bid  or  of  the  sale  until  after  It  had  been  con- 
summated. In  July,  1899,  and  soon  after 
learning  of  the  sale  to  Ferrell,  he  offered  to 
pay  the  county  the  sum  paid  by  Ferrell,  and 
demanded  a  deed  to  the  land,  claiming  to 
have  a  prior  right  to  purchase  under  the 
provisions  of  the  lease  contract  The  pro- 
posal was  rejected.  The  deed  to  Ferrell  rec- 
ognized the  right  4rf  De  Vitt  to  hold  the  land 
under  the  lease  until  the  expiration  of  the 
full  term  of  five  years.  De  Vltt  brought  this 
suit  against  the  county  and  Ferrell  to  com- 
pel conveyance  to  him  and  to  cancel  the  deed 
to  Ferrell,  and  tendered  the  consideration 
paid  by  Ferrell.  Slaughter,  having  acquired 
the  Ferrell  title,  made  himself  a  party  to  the 
suit,  set  up  his  claim,  and,  on  a  trial  before 
the  court  without  a  jury,  obtained  judgment. 

The  trial  court  held,  and  we  think  cor- 
rectly, that  the  option  to  buy  applied  only  In 
case  the  county  elected  to  terminate  the  lease 
by  making  a  sale.  The  purpose  of  the  con- 
tract is  disclosed  by  the  first  clause  thereof, 
and  was  the  leasing  of  the  land  in  question 
by  the  county  to  De  Vitt  &  Scharbauer.  If 
It  had  been  the  purpose  of  the  parties,  and 
one  of  the  objects  of  entering  into  the  con- 
tract to  provide  for  an  unconditional  option 
to  buy,  the  same  would  have  naturally  ap- 
peared in  the  first  or  In  an  independent 
clause  of  the  contract.  But  the  expressions 
relating  to  the  option  to  buy  are  introduced 
by  a  proviso,  and  in  a  clause  reserving  to  the 
county  the  right  to  terminate  the  lease  be- 
fore it  would  have  otherwise  exgjred  by  malt- 
ing a  sale  of  the  land.  The  structure  of  the 
entire  contract  and  especially  of  the  second 
clause.  Indicates  that  It  was  the  intention  of 
the  parties  to  give  to  De  Vitt  &  Scharbauer 
a  prior  right  to  purchase  only  in  case  the 
county  determined  to  sell,  and  by  the  sale 
shorten  the  term  of  the  lease,  and  force  the 
lessees  to  yield  possession  before  the  full 
term  had  expired.  The  right  to  terminate 
the  lease  by  sale  having  been  reserved  by  the 
county.  It  was  natural  that  the  lessees  should 
desire  some  protecti<Mi  against  such  contin- 
gency; hence,  in  case  of  such  sale,  the  right 
to  buy  was  Insisted  upon  and  conceded.  The 
word  "provided"  means  "on  condition,"  and 
therefore  the  second  clause  of  the  contract 
simply  recognizes  the  county's  right  to  sell, 
and  thereby  terminate  the  lease,  on  condi- 
tion of  Its  giving  the  six-months  notice,  and 
on  condition,  also,  that  the  lessees  should 
have  the  first  right  to  purchase.  The  lease 
not  being  affected  by  the  sale  made  to  Fer- 
rell, De  Vltt  could  not  complain  of  the  sale, 
and  the  right  to  purchase  never  accrued  In 
bis  favor. 

De  Vltt  offered  to  testify  that  It  was 
agreed  and  understood  when  the  contract, 
was  entered  Into  that  the  option  to  buy 
should  be  unconditional.  The  language  used 
in  the  contract  must  be  held  to  express  the 
Intention  of  the  parties,  and  the  ordinary 
rules  of  construction  require  the  conclusion 
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tbat  they  did  not  agree,  as  the  proposed  tes- 
timony would  baTe  shown.  Sacb  being  the 
case,  the  evidence  of  De  Vltt,  If  admitted 
and  considered,  would  have  had  the  effect  to 
vai7  the  terms  of  the  written  contract  The 
terms  of  the  contract  are  not  ambiguous  or 
uncertain  In  the  sense  which  permits  the  ex- 
planation thereof  by  parol,  and  the  court  did 
not  err  In  excluding  the  evidence. 
'    The  Judgment  is  affirmed. 


WAXAHACSm  OOTTON  Olli  CX>.  ▼.  Uo- 

LAIN.i 
(Court  of  Civil  Appeals  of  Texa&     Nov.  18, 

1901.) 

llABTSa  AND  SBRVANT— PBRSONAL  INJURIES 
— EMPLOYMENT  OF  MINOR— ASSUMPTION  OF 
RISK  —  KNOWLEDQB  —  FHU^W  SERVANT  — 
FORBMAN-fiCOPE  OP  EMPLOTUENT— DAN- 
GETR— DUTY  TO  ASCERTAIN— BVIDBNCB—BUF- 
FICIBNCY— INSTRUCTIONS. 

1.  Plaintiff  was  employed  In  an  oil  mill,  and 
was  directed  to  get  on  the  crusher,  and  put 
one  foot  on  the  belt,  which  had  choked,  to 
press  it  down;  and  in  doing  so  he  slipped,  and 
his  foot  was  caught  in  the  crusher.  Held  that, 
it  not  appealing  that  there  was  any  rule  as 
to  bow  the  work  should  have  been  performed. 
It  was  not  error  to  instruct  that  the  servant 
assumed  thp  risks  <»dlnarily  incident  to  the 
business,  and  to  refuse  to  instrnct  that,  if  he 
knew,  or  ought  to  have  known,  how  the  busi- 
ness was  conducted,  he  assumed  the  extraoi^ 
diuary  hazards  arising  from  the  manner  in 
which  it  was  conducted. 

2.  Where  plaintiff  was  employed  by  the  an- 
perinteudent,  and  told  to  report  to  a  foreman, 
and  plaiutiS  was  not  instructed  In  his  duties, 
or   warned   of   danger   by  the  superintendent, 

'  and  the  plaintiff  and  others  were  called  by  the 
foreman  to  asitist  him  In  starting  an  elevating 
belt  on  certain  machinery  managed  by  him, 
the  foreman  was  a  vice  principal,  and  not  a 
fellOw  servant,  of  plaintiff. 

8.  Plaintiff,  an  inexperienced  minor,  was  em- 
ployed in  trucking  oil  cake  to  a  crusher.  An 
elevating  Ijelt  frequently  became  choked,  and 
the  foreman  would  then  call  plaintiff  and  oth- 
ers to  assist  him  in  nnchokme  it.  Plaintiff 
was  directed  to  get  on  the  crusher,  and  pcess 
with  one  foot  on  the  belt,  and  in  dolnz  so  ha 
slipped,  and  his  foot  was  crushed.  Held,  that 
the  court  properly  Instructed  that  it  was  the 
duty  of  a  master  who  puta  an  inexperienced- 
minor  at  work  more  dangerous  than  that  for 
which  lie  was  engaged  to  warn  him  of  the 
danger. 

4.  In  view  Of  plaintiff's  inexperience,  and 
that  he  was  working  under  the  uamediate  di- 
rection Of  the  foreman,  and  had  little  i^pop- 
tunity  to  consider  the  act,  a  verdict  in  his 
favor  should  b«  sustained. 

6.  Defendant,  being  suddenly  called  to  go  o» 
the  crusher,  fulfilled  his  duty  if  he  exercised 
;  ordinal^  care  in  doing  so,  and  was  not  charge- 
able with  negligence  in  not  having  ascertained 
what  dangers  were  incident  to  such  work. 

6.  A  special  instruction  tbat  even  a  minor 
assumes  the  ordinary  risks  of  his  occupation 
which  he  actually  knows  or  appreciates,  or 
which  are  so  apparent  that  he  should  know 
and  appreciate  them,  and  that,  though  be  was 
not  warned,  If  be  obtained  or  should  have  ob- 
tained a  knowledge  of  the  dangers,  he  was  not 
entitled  to  recover,  was  not  in  conflict  with 
the  main  charge  that  plaintiff  assumed  the 
risks  which  were  known  to  him,  or  which  were 
patent  and  obvious. 

•  Rehearing  denied  December  7,  1901,  and  writ  of 
error  dcutcd  by  supreme  court  January  Ifi,  1902. 


Appeal  from  district  eomrt;  Bails  oouoty; 
J.  B.  Dlllard,  Judge. 

Action  by  E.  B.  McLaln  agalast  the  Wax- 
ahachie  Cotton  Oil  Company.  From  a  Judg- 
ment for  plaintiff,  dafendaat  appeals.  Af- 
firmed. 

6roc«  &  Skinner  and  Baka,  Botts,  Baker 
&  Lovett,  for  appellant  Templeton  ft  Har- 
ding and  Finley,  BHberldge  &  Knight  for 
appellee. 

TBMPLErrON,  J.  In  January,  1900,  the 
appdiee,  B.  B.  McLaln,  applied  to  one  Shine, 
the  snpaslntendeat  of  the  appellant  the  Wax- 
Ahachle  (Cotton  Oil  Company,  for  work.  Mc- 
lialn  was  then  19  years  old.  He  had  been 
raised  ia  the  cooatry  on  a  farm,  and  appears 
to  bava  had  the  Intelligence  and  experience 
common  to  youths  so  brought  upw  Ho  bad 
never  worked  In  an  oil  mill,  and  was  Ignorant 
of  the  construction  and  operation  of  machin- 
ery. Shine  at  drsi:  employed  him  to  work  at 
odd  Jobs  about  the  mill.  After  doing  this  work 
for  several  days,  McLaln  applied  to  Shine 
for  a  Job  in  the  meal  room,  a  vacancy  having 
occurred  in  tbat  department  He  was  there- 
upon employed  in  that  capacity,  and  was  told 
to  report  to  one  WllUanu,  the  foreman  in 
the  meal  room,  who  would  Instruct  him  as 
to  his  duties.  Shine  had  authority  to  employ 
and  discharge  bands,  and  knew  of  McLaln's 
minority  and  inexperience,  but  he  did  not 
explain  to  McLaln  the  character  of  the  work 
be  would  be  called  upon  to  perform,  or  wani 
blm  of  the  danger  attending  its  performance. 
McLaln  reported  to  Williams  for  doty,  and 
was  assigned  to  work  trucking  oil  cake  to 
the  crusher,  which  was  a  machine  for  grind- 
ing cake.  The  crasher  was  fed  by  another 
employ^  by  placing  the  cake  into  the  hopper 
and  pressing  the  same  against  the  cylinders, 
which  broke  the  cake  into  small  pieces.  The 
pieces  fell  Into  a  receptacle  under  the  crasher, 
where  they  were  tak^i  up  by  cups  fastened 
onto  a  revolving  belt  which  passed  from  un- 
der the  machine  into  an  upright  frame,  the 
pieces  of  cake  being  in  this  way  carried  over- 
head, where  they  were  subjected  to  other 
prooe8se&  The  frame  arose  near  the  crush- 
er, and  was  open  on  the  side  Immediately  op- 
posite the  crusher.  Sometimes  the  elevator 
would  choke  up,  and  cease  to  perform  the 
service  for  which  it  was  intended.  When 
this  occurred,  Williams  would  call  uptm  any 
or  all  of  the  hands  In  the  room,  as  he  might 
see  proper,  to  assist  in  nnchoklng  the  ele- 
vator. The  evidence  is  conflicting  as  to 
whether  McLaln  had  ever  assisted  In  this 
work  prior  to  the  time  he  was  injured.  On 
the  7th  day  of  February,  1900,  after  McLaln 
had  been  at  work  about  a  week,  the  levator 
became  clogged,  and  Williams  called  on  all 
the  bands  in  the  room,  five  In  number,  In- 
cluding himself  and  McLaln,  to  assist  In  put- 
ting it  into  operation  again.  Whllams  di- 
rected McLaln  to  get  up  on  the  crusher,  and 
put  one  foot  on  one  of  ttie  cups  fastened  to 
the  elevator  belt  and  press  It  down.    Mc- 
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Lain  theteupoQ  got  up  on  the  bopper  of  the 
crnalicr,  and,  standing  with  one  foot  on  tbe 
rim  of  the  bopper,  put  the  other  foot  on  one 
of  the  elevator  cups  and  attempted  to  piesi 
the  cap  down,  -when  he  lost  bis  balance  and 
fell.  The  crasher  had  not  been  stopped,  but 
it  was  not  then  being  fed.  MdUdn'i  foot 
slipped  from  the  rtm  of  the  hopper  Into  the 
hopper  and  between  the  cyllnden,  wha«  it 
was  so  badly  mangled  as  to  necessitate  am* 
putatlon.  There  was  a  sboulder  to  the  crash- 
er, npon  which  Williams  says  he  Intended 
McLaln  to  stand,  bat  McLaln  says  that  he 
did  not  know  the  shoulder  was  there,  as  it 
was  covered  up  with  partially  crashed  calca. 
McLain  was  not  warned  by  Williams  or  any 
one  eiae  of  the  baaard  of  the  act  he  was  do- 
ing whoi  injured.  H«  Imew  tbat  the  cylin- 
ders were  In  the  crasher,  and  that  they  were 
in  motion  when  he  got  op  on  the  hopper. 
He  knew  that,  if  his  ft>ot  slipped  Into  the 
hopper.  It  would  be  caught  between  the  cylin- 
ders, and  badly  hurt.  He  fed  the  crasber 
five  or  six  bonra  during  the  wedE  he  worked 
In  the  meal  room.  The  rest  of  the  time  he 
was  engaged  In  trucking  cake.  A  salt  for 
damages  brought  by  Mclaln  against  tlie 
company  on  acooont  of  bis  Injories  resotted 
In  a  verdict  and  Judgment  In  his  favor  for 

96.ooa 

1.  Under  tbe  first  asslgnmeat  of  error  ap- 
pellant comidaiha  of  the  action  of  the  trial 
court  in  chazgtaig  the  Jnry  that  the  servant 
assumes  the  risks  ordinarily  incident  to  the 
business  in  which  be  is  engaged,  and  In  re- 
fusing a  special  charge  which  contained  a 
statonent  of  the  rule  that  the  master  may 
conduct  his  boslness  as  he  pleases,  and.  If 
tbe  servant  knows  or  ought  to  know  how  tbe 
business  Is  actually  carried  on,  be  assumes 
the  extraordinary  hazards  arising  from  the 
manner  in  which  tbe  business  is  conducted. 
Tbe  evidence  herein  shows  that  the  elevator 
freqoaitly  became  chfdced,  and  tbat  it  was 
tiie  doty  of  the  bands  in  the  meal  room, 
working  under  tbe  dlrectlOB  of  the  foreman, 
WilUsms,  to  TBHunre  tbe  obstmction,  and  put 
the  devator  in  ofieratlon  again.  It  was  not 
shown  whether  appellant  had  adopted  any 
ndes  ft>r  doing  tibe  work,  but  it  seems  that 
It  was  done  In  such  manner  as  the  foreman 
saw  fit  to  direct,  and  that  he  had  authority 
to  act  as  he  pleased  In  this  regard.  It  does 
not  appear  ttiat  be  had  any  rule  in  respect 
to  tbe  iwrticnlaT  work  appellee  was  doing 
when  tnjored.  It  was  not  shown  tbat  on 
any  otber  occasion  an  ^mployft  In  the  meal 
room  was  required  to  move  tbe  elevator  belt 
with  his  foot.  Tbe  court  did  not  submit  any 
theory  of  the  case  aotborlslng  tbe  Jury  to 
consider  tbe  faihire  of  appellant  to  have  its 
business  conducted  aecordlng  to  safe  rules 
as  an  dement  of  Uablllty.  It  was  nnneces- 
aary,  tn  Uils  state  of  tbe  case,  to  gtve  the 
special  cfbarxe.  If  appellee  knew,  or  should 
have  known,  tbe  peril  of  the  act  he  was  call- 
ed upon  to  perform,  he  assumed  the  risk, 
and  oosid  not  recover.    Tbls  role  was  given 


In  charge  to  the  jury,  and,  under  tbe  In- 
struction, It  was  Immaterial  whether  appel- 
lant's business  was  usually  carried  on  ac- 
cording to  safe  rules  or  in  a  more  hazardous 
manner.  The  Jury  was  informed  hy  the 
charge  that  in  any  case  appellee  assumed  the 
actoal  riaka  Inddent  to  his  employment  of 
wbMi  be  knew  or  onghtto  bave  known.  Api- 
peUahfa  method  of  doing  bnstaiess  was  not 
involved  In  tbe  decision  of  the  casa  If  a 
recovery  had  been  sooght  on  tbe  ground  that 
appellee's  Injury  was  ocoasianed  by  tbe  fall- 
vre  of  appellant'  to  hav«  saf*  rules  fbr  the 
conduct  of  its  bosIneBS,  and  that  Issue  has 
been  submitted  to  tbe  Jmy,  then  the  rule  in- 
voked WQiald  have  been  pertinent.  Such  is 
not  the  case,  however,  and  tbe  tttal  conrt  did 
not  err  In  refusing  to  givn  the  ipedal  charge. 
2.  The  court  ctaargsd  tbe  Jury  that  the 
servant  did  not  assmne  any  risk  arising  from 
the  negUgence  of  tbe  master;  and,  in  sub- 
mitting apptUeifm  tbeory  of  tbe  case^  fnT>^ 
tber  Instructed  tbe  Jury  tbat  \t  appellee  was 
ordered  to  get  on  the  crasber  while  it  was 
running,  and  bis  position  was  dangerous,  and 
be  was  not  warned  of  the  danger,  and  If  the 
failure  to  warn,  and  the  giving  of  tbe  osder, 
and  the  ftdlure  to  stop  the  machinery  was 
nei^gence  on  tbe  part  of  aniellant,  then  tbe 
appdlee  was  (other  facts-  ooneurrln^  enti- 
tled to  recover.  Appellant  requested  a  spe- 
cial charge,  wfaicb  was  reftiscd,  that  if,  in 
the  ordinary  use  of  the  devator,  it  would  be- 
come clogged  and  temporatfly  stopped,  and 
if  in  Bucb  case  it  wva  tbe  duty  of  all  tbe 
emidoyte  in  the  meal  rosai  tn  work  together 
to  oy&KOToe  the  stoppage,  and  that  such 
woib  required  no  special  skill,  and  Williams 
had  power  to  direct  his  co-employfls  in  re- 
spect to  tbtir  common  work,  but  bad  no  an- 
ttaorlty  to  employ  or  discharge  tfaem,  and 
If  tbe  employte  were  working  together  at 
the  time  of  ibe  accident  to  overcome  a  tem- 
porary stoppage  of  the  elevator,  and  if  Wil- 
liams gave  a  direction  to  appellee  with  which 
he  attempted  to  comidy,  and  if-  the  giving 
of  snch  direction  was  negtlgenoe  on  the  part 
of  Williams  by  reason  of  which  appellee 
was  Injured,  then  appellee  could  not  recover. 
Appellant  complains  of  these  thbags  under 
tbe  first  and  fifth  assignments  of  error,  and 
Insists  tbat  Williams  was  the  fellow  servant 
of  appellee,  and  that  It  Is  not  diargeable 
wltb  his  negligence.  Appellee  denies  that 
the  princiirie  contoided  for  by  appellant  Is 
applicable  to  tbls  case,  for  tbe  reason  that 
the  duty  of  the  master  rested  upon  Williams 
In  respect  to  the  matters  complained  of,  and 
that  he  was,  as  to  such  matters,  a  vice  prin- 
cipal, and  not  a  fellow  servant.  Itae  absence 
of  the  master  from  the  place  wiMre  tbe  serv- 
ant Is  at  work  will  not  absolve  tbe  master 
from  any  duty  owing  by  him  to  the  servant 
In  respect  to  mdb  work.  Appellant  cannot 
escape  responsibility  for  any  dereliction  of 
duty  for  the  reason  that  it  was  not  present, 
by  a  formally  constituted  agent,  at  tbe  time 
of  tbe  aoddent,  and  that  It  bad  not  specially 
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delegated  to  WlUlamB  the  performance  of 
the  doty.  When  appellant  employed  appellee 
knowing  blm  to  be  a  minor  and  inexperien- 
ced. It  owed  to  him  the  duty  of  assigning 
him  to  work,  and  of  giving  to  him  snch  In- 
struction and  warning  as  to  the  liest  and 
safest  way  of  doing  the  work  as  an  ordina- 
rily prudent  person  would  have  given  a  serv- 
ant of  like  discretion  and  capacity.  When  it 
failed  to  do  tlils,  and  put  appellee  under  the 
control  of  Williams,  and  gave  Williams  an^ 
thorlty  to  employ  ai^ellee  at  such  work  as 
he  saw  fit,  and  to  direct  him  In  the  manner 
of  doing  the  work,  Williams  became  the 
representative  of  appellant  as  to  all  duties 
which  appellant  owed  to  appellee  concern- 
ing the  work  required  of  him.  As  such  rep- 
resentative, the  duty  of  the  master  rested 
upon  him  not  to  engage  the  subordinate  serv- 
ant In  any  unnecessarily  hazardous  work, 
and  to  give  him  proper  instruction  and  warn- 
ing as  to  the  duties  and  dangers  of  his  posi- 
tion. Negligence  on  the  part  of  Williams  In 
these  respects  would  be  the  negligence  of  ap- 
pellant, and  the  trial  court  did  not  err  In  so 
instructing  the  Jury.  Newbury  v.  Manufac- 
turing Co.  (Iowa)  6»  N.  W.  743,  62  Am.  St. 
Rep.  582;  Hayes  v.  Colchester  Mills  (Vt)  37 
Ati.  269,  60  Am.  St  Rep.  915;  Foley  v. 
Horseshoe  Co.  (Gal.)  47  Paa  42,  66  Am.  St. 
Rep.  87. 

3.  In  this  connection  we  will  consider  the 
third  assignment  of  error,  which  complains 
of  that  part  of  the  charge  of  the  court 
wherein  the  law  Is  stated  governing  the  case 
of  an  unwarned  minor  employ^  who  is  di- 
rected to  do  work  outside  of  the  employment 
for  which  he  is  engaged,  and  more  dangerous 
In  character  than  the  work  he  is  employed 
to  do.  The  objection  to  the  charge  Is  that 
the  evidence  does  not  raise  such  issue.  The 
charge  complained  of  is  simply  an  abstract 
statement  of  the  law,  and  In  stating  the 
conditions  upon  which  a  recovery  by  appel- 
lee was  authorized  the  court  omitted  all  ref- 
erence to  the  principle  objected  to.  It  would 
seem,  therefore,  that  the  charge  in  question 
could  not  have  influenced  the  finding  of  the 
jury.  Moreover,  the  charge  simply  declares 
It  to  be  the  duty  of  the  master,  who  puts  the 
inexperienced  minor  to  w<M:k  at  an  employ- 
ment more  dangerom  than  that  for  which 
he  was  engaged,  to  warn  the  servant  of 
the  hazard  he  is  called  upon  to  encounter. 
The  duty  to  warn  such  servant  of  the  dan- 
gers to  which  he  is  exposed  exists  in  all 
cases  when  the  service  Is  perilous,  no  matter 
whether  the  work  done  is  in  the  scope  of 
his  emidoyment  or  not;  and  the  charge  does 
not,  therefore.  Impose  too  great  a  burden 
npon  appellant  Besides,  the  reason  for  the 
rule  stated  in  the  charge  was  In  some  de- 
gree applicable  to  this  case;  even  if  the  rule 
itself,  strictly  speaking,  was  not  According 
to  the  manner  in  which  the  business  was 
conducted,  it  was  the  duty  of  the  hands  in 
th*  meal  room  to  assist  in  unchokiug  the 
elevator.     But  appellee  cannot  be  said  to 


have  assumed  such  duty  until  he  wbjb  in- 
formed that  it  was  embraced  within  his  em- 
ployment For  a  time,  at  least  it  must  have 
appeared  to  him  that  he  was  employed  only 
to  truck  cake,  and,  when  additional  and 
more  dangerous  duties  were  assigned  to  him, 
the  same  were  outside  the  apparent  scope 
of  his  employment  and  as  much  reason  ex- 
isted for  warning  him  of  the  extraordinary 
hazard  as  If  the  new  duties  had  been  In  fact 
outside  the  work  he  was  employed  to  do. 

4.  Under  the  first  and  second  assignments 
of  error  appellant  presents  the  proposltloa, 
based  upon  refused  charges,  that  it  was  the 
duty  of  appellee  to  ascertain  whether  any 
and  what  dangers  were  incident  to  his  em- 
ployment and  that  he  should  be  held  to 
have  known  such  dangers  as  ordinary  care 
would  have  disclosed.  It  may  be  conceded 
as  a  general  proposition  that  even  an  un- 
warned minor  servant  should  use  ordlmiry 
care  to  learn  the  duties  of  his  employment 
and  the  safest  way  of  performing  the  same. 
The  evidence  In  this  case,  however,  does  not 
suggest  the  theory  that  appellee  failed  to 
use  such  care.  He  was  not  only  inexperi- 
enced in  such  work,  but  he  had  never  before 
been  called  on  to  perform  the  service  be  was 
engaged  In  at  the  time  of  the  accident 
There  Is  nothing  in  the  record  to  show  that 
he  had,  prior  to  that  time,  bad  any  occasion 
to  consider  whether  the  act  he  was  doing 
when  injured  was  dangerous,  or  what  was 
the  best  and  safest  manner  of  doing  it  He 
was  suddenly  called  on  to  perform  a  duty 
outside  the  scope  of  his  regular  work,  and 
cannot  be  held  guilty  of  want  of  care  in  not 
having  theretofore  acquainted  himself  with 
the  hazards  attending  the  performance  of 
such  duty.  While  there  is  evidence  to  the 
eftect  that  he  had  once  before  assisted  in 
unchoklng  the  elevator,  he  was  not  then  en- 
gaged in  working  with  the  belt  and  appears 
to  have  had  no  reason  to  investigate  and 
determine  whether  it  was  proper  and  safe 
for  one  standing  on  the  crusher  to  undertake 
to  move  the  belt  with  his  foot  Why  should 
he  make  an  examination  as  to  the  proper 
means  of  unchoklng  the  elevator?  What 
was  the  best  method  of  doing  so  was  a  ques- 
tion which  appellant  had  put  WiUiams  there 
to  decide.  Appellee  was  vested  with  no  dis- 
cretion either  as  to  the  general  manner  in 
which  the  work  should  be  done  or  as  to  his 
share  in  It  Williams  had  sole  authority  in 
the  premises,  and  app^ee  was  not  bound  to 
make  investigation  to  the  end  that  he  might 
set  up  his  Judgment  against  that  of  his  su- 
perior. Williams,  being  placed  in  authority 
by  appellant  was  presumably  expo-lenced, 
careful,  and  competent  Appellee  bad  been 
directed  to  obey  orders,  and  was  not  obliged 
to  anticipate  what  orders  would  be  given 
him,  and  learn  in  advance  whether  he  could 
safely  comply  with  them.  Before  Williams 
ordered  appellee  to  get  on  the  crusher,  he 
had  no  reason  to  expect  such  a  service  would 
be  required  of  him,  and  no  occasion  to  in- 
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quire  aa  to  the  safety  at  propriety  of  such 
an  act  These  facts  would  not  rellere  him 
from  the  duty  to  exercise  ordinary  care  for 
hlB  own  safety  In  executing  the  order,  and 
he  -was  also  bound  to  give  the  order  such 
consideration,  as  regarded  Its  prudence,  as 
the  opportunities  of  the  situation  afforded 
and  the  surrounding  circumstances  demand- 
ed. If  be  was  not  at  fault  in  these  respects, 
the  measure  of  his  duty  was  filled  and  he 
was  not  chargeable  with  negligence  in  not 
ha-vlnc  learned  the  duties  of  his  position 
better,  or  in  not  having  anticipated  the  serr- 
ices  he  would  be  called  on  to  perform  and 
dlscoYered  the  dangers  to  which  he  would 
be  ezi>08ed  In  performing  them.  The  court, 
at  the  request  of  appellant,  Instructed  the 
Jmy  that  even  a  minor  assumes  the  ordinary 
dangers  and  risks  of  his  occupation,  which 
he  actually  knows  and  appreciates,  or  which 
are  so  apparent  that  one  of  his  age  and  ca- 
pacity would,  under  like  circumstances,  Icnow 
and  appreciate;  and  that,  even  though  the 
Jury  believed  that  appeUee  was  not  warned 
of  the  dangers  of  Ills  employment,  yet.  If 
he  obtained  a  knowledge  of  the  dangers  to 
which  he  was  subjected  from  other  sources, 
or  from  his  own  observation,  or  in  the  exer- 
cise of  ordinary  care,  his  age  and  capacity 
considered,  he  should  have  known  the  dan- 
ger to  which  he  subjected  himself,  then  he 
was  not  entitled  to  recover.  This  charge 
presented  the  duty  of  appellee  in  respect  to 
the  care  required  of  him  as  fully  as  was  nec- 
essary under  the  evidence.  Neither  is  this 
charge  In  conflict  with  the  main  charge, 
wherein  It  was  stated  that  appeUee  assumed 
the  rlskF  which  were  Icnown  to  him,  or  which 
were  patent  and  obvioos. 

6.  Under  the  fourth  assignment  of  error 
appellant  complains  that  the  court,  in  the 
main  charge,  confused  the  defenses  of  as- 
sumed risk  and  contributory  negligence,  and, 
hi  effect,  submitted  only  the  latter  issue. 
Conceding  that  the  criticism  is  Just  the  omis- 
sion was  cured  by  the  giving  of  the  special 
charge  set  out  above. 

ft.  Under  the  sixth  assignment  of  error  ap- 
pellant contends  that  the  verdict  was  not 
warranted  by  the  evidence.  It  was  shown 
beyond  controversy  that  appellant  employed 
appellee,  an  Inexperienced  minor,  and,  with 
liiiowledge  of  his  minority  and  Inexperience, 
reqolred  him.  without  instruction  or  warn- 
ing, to  engage  In  a  dangerous  service,  in 
which  he  was  Injured.  That  appellant  was 
negligent  Is  clear,  and  the  accident  must  be 
attrlbnted  to  such  negligence,  unless  appel- 
lee failed  to  use  ordinary  care  for  his  own 
safety  in  executing  the  order  of  Williams, 
or  nnless  the  danger  of  attempting  to  obey 
the  order  was  such  that  he  ought  to  have 
refused  to  perform  it  The  real  Issue  of 
fact  In  the  case  is  whether  appellee,  know- 
ing, as  he  did,  the  conditions  which  made 
the  act  he  was  doing  dangerous,  ought  to 
have  had  sufficient  discretion  to  realize  and 
appreciate  the  danger.    In  view,  not  only  of 


his  lack  of  experience  and  Immaturity  of 
Jndgmoit,  but  also  of  the  fact  that  he  was 
working  under  the  Immediate  direction  of 
the  foreman,  and  had  little  or  no  opp<»:tunl- 
ty  for  consideration  of  the  act  ve  think  ths 
verdict  should  be  sustained. 
The  Judgment  Is  affirmed. 
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RAILROAJ>S—NBOLiaGNCB— PERSONAL  INJURY 
— PLBADING— EVIDBNCB-CITY  ORDI- 
NANCE—V  i  ;i  t  JJICT— AMOUNT. 

1.  Plaintiff's  petition  alleged  that  while  near 
defendant's  railroad  track  he  saw  his  son,  two 
years  old,  come  on  the  track  in  front  of  a 
train,  and  run  towards  plaintiff.  The  train 
was  about  800  yards  from  plaintiff,  and  20O 
yards  from  the  child,  running  at  an  unlawful 
rate'  of  speed,  and  made  no  signals.  Plaintiff 
ran  towards  the  child,  calling  to  him  to  get 
off  the  track,  and  in  mnning  across  a  trestle 
which  was  between  them  fell,  striking  on  the 
rail,  and  thence  to  the  ground,  receiving  serious 
injuries.  The  engineer  and  fireman  both  saw 
lilm  before  and  at  the  time  of  bis  fall,  and 
while  lying  nnder  the  trestle  aa  the  engine 
passed  over  htm,  but  did  not  alow  up  or  blow 
the  whistle.  Held,  that  such  petition  was  good 
as  atrainst  a  general  demurrer. 

2.  Where  a  father,  seeing  bis  two  year  old 
child  on  a  railroad  track  a  short  distance  in 
front  of  a  rapidly  advancing  train,  runs  on 
the  track  towards  his  child  in  an  attempt  to 
save  It  from  bdng  run  over,  he  Is  not  a  tres- 
passer on  the  traclc 

3.  Where  plaintiff  was  Injured  while  at- 
tempting to  save  bis  child  from  being  run  over 
by  a  railroad  train,  a  charge  that  the  fact  that 
those  in  charge  of  the  train  saw  his  peril  in 
time  to  avoid  the  injury  could  be  proven  by 
circumstantial  evidence  was  proper. 

4.  Under  Rev.  St.  art.  558,  providing  that  all 
ordinances  of  the  city,  when  published  by  au- 
thority of  the  city  council,  shall  be  admitted  in 
all  courts  without  further  proof;  and  article 
550,  providing  that  the  style  of  all  ordinances 
shall  be  "Be  It  ordained  by  the  city  council  of 
the  dty  of ,  but  it  may  be  omitted  when 

Eublisbed  In  the  form  of  a  book,"— a  book  pub- 
shed  by  a  city  council  entitled  "Revised  City 
Ordinances,"  and  containing  all  ordinances  then 
in  force,  and  introduced  to  prove  the  contents 
of  one  of  such  ordinances,  is  not  subject  to 
objection  because  such  ordinance  as  shown  by 
the  book  had  no  enacting  clause. 

6.  Where  plaintiff  was  injured  by  falling  on 
a  railroad  trestle,   and  the  evidence  is  undis- 

gnted  that  both  the  engineer  and  fireman  saw 
im,  the  admission  of  evidence  that  when  the 
train  stopped  at  the  station  one  of  them  said, 
"They  came  near  running  over  a  man  bacli 
there,"  even  if  erroneous,  was  not  prejudicial 
to  defendant 

6.  Where  defendant  failed  to  question  a  ju- 
ror with  reference  to  his  abill^  to  read  or 
write,  the  discovery,  after  the  trial,  that  he 
could  not  read  or  write  or  understand  the  Blng- 
lish  language  is  not  sufllcient  grounds  for  set- 
ting aside  the  verdict 

T.  Where,  in  an  action  for  personal  injury, 
tried  26  days  after  the  accident,  the  amount  of 
tbe  verdict  shows  that  it  was  based  on  the 
supposition  that  the  result  of  injury  would  be 
permanent,  and  the  only  evidence  of  perma- 
nency was  that  of  a  physician  who  leaves  it 
in   serious  doubt   the  amount  should   be   r»- 
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Appeal  from  district  court,  Kar  county; 
I.  Li.  Martin,  Judge. 

Action  by  Jolm  Gray  against  the  San  An- 
t<mlo  &  Aransas  Pass  Railway  Company. 
From  a  Judgm^it  for  plaintiff,  defendant  ap- 
peals.   Modified. 

Houston  Bros,  and  B.  J.  Boyle,  for  appel- 
lant Geo.  Powell,  Lee  Wallace,  and  W.  W. 
Burnett,  for  appellee. 

JAMBS,  0.  J.  Plaintiff,  Gray,  recovered 
Judgment  for  personal  injuries.  The  general 
nature  of  the  occurrence  will  be  indicated  by 
plaintiff's  testimony,  in  part  substantially  as 
follows:  Flaint&C  lived  in  KerrvlUe,  near 
defendant's  track,  and  started  to  the  depot 
to  send  a  telegram.  After  he  got  upon  the 
track  he  heard  the  tcaln  whistle,  and  looked 
back,  and  saw  some  horses  on  the  track,  end 
after  going  a  little  further,  the  time  he 
though  the  train  would  about  get  to  the 
horses,  he  looked  baclc,  and  saw  Dr.  Wrl^rtit^s 
two  children  on  the  track.  He  "kept  holla^ 
Ing"  at  tiiem  to  get  off  the  track,  and  they 
soon  ran  down  the  embankment,  and  as  they 
ran  down  plalntifTs  little  boy,  about  two 
years  of  age,  came  running  up  the  embank- 
ment Plaintiff  "kept  hollering"  for  him  to 
get  off,  when  he  ran  up  and  got  on  the  trade. 
Then  platntiff  started  down  the  track  to  reach 
him.  It  was  about  40  yards  from  plaiutiff  to 
a  trestle,  and  about  63  steps  from  the  trestle 
to  where  the  boy  came  upon  the  track,  and 
the  train  was  below  the  main  crossing  (cross- 
ing of  the  main  street),  when  plaintiff  began 
to  run,— about  250  or  800  yards  from  plaintiff. 
When  plaintiff  got  to  the  bridge,  he  saw  the 
child  coming  running  towards  him  in  the 
track.  "Aad  I  had  two  handsaws  In  this 
hand.  I  never  thought  about  throwing  them 
down,  and  I  started  back  as  fast  as  I  could. 
I  don't  suppose  I  would  throw  off  in  a  race 
like  that  Well,  he  was  coming  up.  The  dis- 
tance, as  I  t^  you,  from  where  he  got  on 
the  track  was  abont  fifty-three  yards.  In 
my  distance  back  (say  about  forty  yards)  I 
am  guessing  at  this.  I  couldn't  say  right  ex- 
actly where  I  was  standing,  but  wlille  I  was 
running  to  this  trestle  I  suppose  he  stayed 
right  on  the  track,  and  ran  towards  me.  I 
suppose  he  may  have  ran  say  nearly  half 
way.  He  couldn't  run  nearly  as  fast  as  I,— 
that  is,  my  child.  He  was  coming  up  this 
way,  and  be  was  in  thirty  yards  of  me.  He 
ran  twenty  yards,  while  I  ran  this  forty  or 
fifty,  and  I  came  very  near  getting  across 
the  bridge  further  <m  the  side  near  to  the 
train  than  I  was  on  tills  side  when  I  fell 
on  the  track.  The  child,  as  I  fell,  was  right 
on  the  tradE,— In  the  middle  of  the  track,— and 
tliat  kind  of  blinded  me.  I  saw  I  was  hurt 
I  couldn't  get  up  on  my  left  arm  at  all,  and 
the  train  came  right  close  to  the  child.  Then 
I  thought  sure  it  would  kill  him.  I  Just  got 
bold  of  one  of  the  cross-ties,  and  shoved  my- 
self off.  I  didn't  exactly  get  off,  but  got  my 
leg  In  the  cross-ties,  and  fell  right  off  the 
trestle.    Yes,  sir;   I  fell  over  the  trestle,  on 


the  grotmd.  I  started  to  tell  you  I  know 
that  whm  I  feU  I  fell  on  the  rail  with  this 
shoulder,  and  hurt  it  dleiooated  my  arm,  and 
cut  my  arm  up  here  (pointing  to  left  arm 
alMve  wrist),  and  hart  my  knee  (Indicating 
right  kae^.  Then,  as  I  fell  off  Uie  trestle,  I 
fell  on  this  side  (Indicating  right  knee).  Then, 
as  I  fell  off  the  trestle,  I  feU  on  this  side 
(Indleatiim),  as  I  tuned  over  like.  I  couldn't 
say  whether  it  was  the  engineer  or  the  fire- 
man, hot  one  of  them  was  standing,  on  my 
aide,  looking  out  and  the  other  man  had  his 
head  out  looking  over  this  -way,— looking  to 
see  If  he  didn't  knock  the  diild  off.  I  didn't 
know  that  the  child  got  off.  One  was  stand- 
ing looking  rlj^t  at  me.  Just  as  I  turned 
over  tlw  train  passed,  and  one  was  standing 
looking  r^ht  ont  I  oooldn't  see  all  of  them. 
The  other  man  had  his  breast  stuck  out  over 
this  way  (Indicating  ont  towards  him),  and 
they  both  were  looking  at  me,  and  they  never 
slowed  op,  and  never  Mowed  the  whistle, 
with  the  exception  of  Utls  tlme^  when  they 
blowed  the  whistle  coming  out  of  Richard's 
postmre."  In  plalntltTs  cross-examination  be 
stated  that  when  he  got  on  the  trestle  the 
train  looked  to  hhu  to  be  about  100  yards 
from  the  child,  and  tlie  child  was  coming 
this  way,  and  tliat  when  be  feU  on  the  bridge 
the  train  must  have  been  a  hundred  yards 
frcnn  him. 

The  first  assignment  of  error  deals  with  a 
general  demurrer  to  the  second  amended 
original  petition,  and  states  that  it  affirma- 
tively appears  therefrom  that  pIaintiIF*s  In- 
juries resulted  from  his  own  negligence  in 
going  upon  and  running  along  defendant's 
track  and  trestle  in  frmit  of  an  approaching 
train,  knowing  it  to  be  approaching,  and  not 
through  any  negligence  on  the  part  of  de- 
fendant The  only  proiMsition  of  law  pre- 
sented in  connection  with  this  assignment  Is 
that  "one  who  trespasses  upon  a  track  of  a 
railway  company  is  guilty  of  negligence,  and 
if  such  negligence  contributes  to  cause  his 
injury  he  cannot  recover  tiierefor,  unless  the 
servants  of  the  railway  company,  after  dis- 
covering him  in  a  position  of  iieril,  inflict  the 
injury  upon  him  through  a  fallore  to  exer- 
cise ordinary  care."  The  petition  alleges 
negligence  in  respect  to  signals  and  speed; 
also  in  falling  to  exercise  care  after  discov- 
ery of  plaintiff's  peril.  The  petition  was  cer- 
tainly good  as  against  general  demurrer.  It 
alleged  substantially  the  facta  diown  tn  the 
above  evidence. 

We  may  here  dispose  also  of  the  fourth 
assignment  which,  in  effect  is  that  the  court 
erred  In  not  instructing  the  Jury  to  find  for 
defendant  because  the  evidence  shows  that 
plaintiff  was  a  trespasser  upon  defendant's 
traelt,  and  does  not  show  that  defendant's 
employee  discovered  the  peril  of  plaintiff,  and 
because  the  evidence  shows  Qiat  plalntilTs 
injuries  were  caused  by  his  own  negligence 
tn  knowingly  going  upon  the  track  in  front 
of  an  approaching  train,  and  running  along 
the  track  and  trestle. 
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Upon  the  state  of  facta  testified  to  by 
plaintiff,  he  was  not  a  trespasser.  The  tres- 
tle or  bridge  spanned  the  gulch,  and  It  seems 
that  the  most  practicable  and  expedltloris 
way  of  reacliing  his  child  to  rescne  it  was 
bj  his  mnning  towards  it  down  the  track. 
In  doing  tliis  la  a  manner  that  a  reasonable 
person  would  adopt  la  a  like  situation,  he  is 
to  be  treated  aa  a  person  lawfully  upon  the 
track.  Becker  t.  Baiiroad  Co.  (Ky.)  61  a 
W.  9»7,  63  L.  K.  A.  267.  He  could,  even  as 
a  trespasser,  recover  upon  the  theory  that 
defendant's  employes  discovered  his  perilous 
Bltoatlon  In  time  to  have  avoided  injuring 
Um,  and  failed  to  do  sa  As  It  was,  lie 
could  tiase  recovery,  not  only  upon  that  the- 
ory, but  upon  negligence  of  defendant,  as  In 
other  cases.  The  testimony  was  sncb  as  t» 
warrant  lecorery  on  either  theory.  There 
was  evidence  that  defendant  was  violating 
an  ordinance  of  the  city  in  reference  to  speed, 
going  from  20  to  25  miles  an  bonr,  Instead  of 
10  miles,  as  enjoined.  There  was  evidence 
that  one  of  the  men  on  the  engine  was  look- 
ing at  him  a  considerable  distance  before  it 
reached  the  trestle.  And  In  this  connection 
we  may  dispose  of  the  eighth  assignment  of 
error,  which  complains  of  a  charge  which 
bifonned  the  ivry,  in  effect,  that  the  fact 
that  those  in  diarge  of  the  engine  saw  plain- 
tiff and  bis  child  In  ttane  to  have  avoided  in- 
jury to  plaintiff  may  be  established  and 
proven  by  clictunstantlal  or  by  direct  evi- 
dence. Tikis  we  think  Is  the  law.  It  seems 
to  lie  now  settled  that,  to  base  a  case  upon 
this  form  of  negligence,  it  must  be  shown 
that  defendant's  employes  actually  knew  of 
the  peril  of  the  party  Injured.  Railway  Co. 
T.  Hagee,  92  Tex.  621,  60  S.  W.  1018.  But  it 
la  not  essential  tbat  this  must  be  proved  by 
direct  evidence,  or  In  any  more  posltlTe  man- 
ner than  is  leqnlred  of  proof  of  any  other 
fact  What  has  Iieen  said  disposes  also  of 
tbe  ninth  assignment 

Tlie  fifth  oomplains  of  a  charge  whereby 
the  court  submitted  tbe  case  upon  the  theory 
of  discovered  pern,  and  we  fliink  the  charge 
Is  not  subject  to  any  of  tlie  objections  made 
to  it  Tbe  afzth  complains  of  a  charge  suN 
mitting  tlie  case  on  the  other  theory.  The 
objection  to  this  charge,  as  embodied  In  the 
■ingle  proposition  advanced  by  the  brief,  is 
based  on  the  contention  that  plaintiff  was  a 
trespasser  on  the  track,  which  is  not  so  as  a 
matter  of  law.  Error  In  no  other  resiiect  Is 
datmed  In  regard  to  this  charge^ 

There  are  two  assignments  (the  second  and 
the  third)  complaining  of  rulings  on  testimony, 
which  we  must  admit  have  given  us  more 
difficulty  In  their  solution  than  the  others. 
Assignment  No.  2  involves  the  proof  of  the 
city  ordinance  regulating  the  speed  of  rail- 
ways, and  requiring  tlie  ringing  of  the  bell 
on  engines  within  the  city  limits,  and  pun- 
ishing violations  thereof.  Rev.  St  art  558, 
provides  that  "all  ordinances  of  the  city 
where  printed  and  published  by  authority  of 
tbe  city  council  shall  be  admitted  and  recelv- 


ed  in  all  courts  without  further  proof."  Ar- 
ticle 559:  "The  style  of  aU  ordinances  shall 
be  'Bo  It  ordained  by  tbe  city  conncil  of  the 

city  of (inserting  the  name  of  the  city): 

bnt  It  may  b«  omitted  when  published  In  tbe 
term  of  a  book  or  pamphlet."  Tbe  bill  of 
exceptions  shows  that  plaintiff  first  offered 
to  prove  the  ordtoance  by  Introducing  some 
instrument  which  was  headed: 

"Revised  City  Ordinances. 
"An  ordinance  adopting  tbe  Digest  of  Re- 
vised Ordinances  of  tbe  City  of  Kerrville. 

"Be  it  ordained  by  tbe  dty  conacU  of  tba 
city  of  EetTvlUe: 

"Section  1.  That  the  SMiinanees  of  tbe  city 
•C  Kerr^Uc  as  prenared  and  revised  by  City 
Attomcir  I>e  Wallace  and  containing  the  or- 
dinances in  each  of  tlas  following  numbered 
and  entitled  chapters  be  and  tiie  same  are 
hereby  declared  to  be  tbe  digest  of  all  ordi- 
nances of  said  city  of  a  general  nature  now 
in  force  and  are  annroved  and  adopted  as 
the  municipal  laws  of  said  city,  to  wit:  [Di- 
vided into  chapters  1  to  6S1. 

"Sec.  2.  Tha,t  the  digest  of  the  ordlnancea 
of  the  city  of  KerrrlUe  when  published  or 
written  in  a  Ixiok  provided  for  that  purpose 
Shalt  be  known  and  may  be  cited  aa  tbe  Re- 
vised Ordinances.  That  all  ordinances  In 
said  digest  shall  take  effect  and  tie  In  force 
from  and  after  publication  of  the  ordinances. 

"Obapter  86.— Regulating  the  Speed  of  Rail- 
road Locomotives. 

"Section  1.  That  it  shaU  be  the  duty  of 
persons  having  charge  of  steam  locomotives 
and  railroad  cars,  while  running  the  same 
witliln  the  city  limits,  to  decrease  the  speed 
of  such  locomotives  so  as  not  to  exceed  ten 
miles  an  hour. 

"Sec.  2.  That  a  bell  which  is  placed  on 
each  locomotive  engine  shall  be  rung  while 
running  within  the  city  limits,  and  shall  be 
kept  ringing  until  said  locomotive  engine  b« 
stopped. 

"Sec.  3.  [This  section  provides  the  penalty 
for  violations.]" 

—And  offered  to  Show,  and  did  show,  by 
the  testimony  of  J.  D.  Hutchinson,  mayor 
of  the  city  of  Kerrrllle,  that  "said  alleged 
ordinance  was  the  existing  ordinance  of  the 
city  of  Kerrville  upon  the  subject  of  regulat- 
ing the  speed  of  railroad  locomotives;  to 
the  Introduction  of  which  said  ordinance  the 
defendant  then  and  there  objected,  because 
the  said  ordinance  regulating  the  speed  of 
railroad  locomotives  has  no  enacting  clause, 
as  provided  by  law,  and  is  therefore  void; 
which  said  objection  was  overruled  by  the 
court,  and  the  said  alleged  ordinance  admit- 
ted in  evidence,  to  which  action  and  ruling 
of  the  court  defendant  then  and  there  in 
open  court  excepted;  and  the  plaintiff  there- 
upon offered  in  evidence  a  printed  pamphlet, 
styled  'Revised  Ordinances  of  the  City  of 
Kerrville,  Kerr  County,  Texas,  to  be  in  force 
and  effect  from  and  after  September  15th, 
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1892,'  and  chapter  21  thereof,  regulating  the 
speed  of  railroad  locomotlres,  being  In  terms 
the  same  as  ordinances  theretofore  Intro- 
duced by  plalntlfC  over  defendant's  objection; 
to  the  Introduction  of  which  ordinance  the 
defendant  objected  as  having  no  enacting 
clause,  and  therefore  void,  which  said  objec- 
tion was  overruled,  and  the  said  ordinance 
admitted  In  evidence." 

Appellant's  contention  Is  that  the  printed 
pamphlet  was  not  entitled  to  be  admitted  as 
proof  of  the  ordinance,  because  the  ordinance 
Itself  was  in  evidence,  and  was  shown  to  be 
without  the  enacting  clause,  and  therefore 
void.  If  these  were  the  tacts,  the  assign- 
ment should  be  sustained.  This  Is  the  only 
matter  of  objection  we  may  consider.  There 
is  no  question  made  that,  but  for  this,  the 
printed  pamphlet  was  entitled  to  be  used. 

The  digest  above  quoted  from  puriMrted 
to  he  a  digest  of  all  ordinances  of  said  city 
of  a  general  nature  "now  in  force."  This 
showed  that  these  were  not  the  ordinances 
themselves.  It  is  true  this  ordinance  adopt- 
ing the  digest  enacted,  by  section  2  thereof, 
that  all  the  ordinances  in  the  digest  "shall 
take  effect  and  be  In  force  from  and  after 
publication  of  the  ordinances."  If  the  coun- 
cil had  attempted  to  enact  ordinances  in 
such  form  originally,  without  the  style  pre- 
scribed for  each  respectively,  they  would  not 
be  ordinances.  But  this  digest  shows  upon 
its  face  that  every  ordinance  therein  contain- 
ed was  already  in  force.  It  did  not  attempt 
to  repeal  any,  but  declared  all  ordinances 
to  be  in  force  and  to  take  effect  from  and  aft- 
er their  publication.  It  is  useless  to  con. 
tend  that  the  digest  contained  the  original 
ordinances  when  it  expressly  shows  the  con* 
trary.  Doubtless  the  form  of  the  ordinances 
as  contained  in  the  digest  would  render  them 
invalid;  in  other  words,  they  are  not  ordi- 
nances as  they  appear  in  this  digest,  and 
the  original  ordinances  as  they  then  existed 
were  and  remained  In  force.  We  therefore 
conclude  that  appellant's  pToposition,  viz., 
"Where  an  alleged  city  ordinance  offered  In 
evidence  Is  void  as  having  no  enacting  clause 
it  is  error  to  admit  same  in  evidence  over  ob- 
jection," is  not  well  taken,  the  ordinance  it- 
self not  appearing  to  have  been  introduced. 

The  third  assignment  objects  to  the  admis- 
sion of  the  testimony  of  Tom  Tarver,  who 
was  allowed  to  testify  that  be  heard  one  of 
the  englnemen  (engineer  or  fireman)  say, 
two  or  three  minutes  after  the  train  arrived 
at  the  depot,  that  they  "came  near  running 
over  a  man  down  the  road";  the  objection 
being  that  it  was  incompetent,  not  a  part 
of  the  res  gestae,  and  not  in  rebuttal  of  any 
testimony  Introduced  by  defendant  It  ap- 
pears from  the  bill  that  it  was  after  plaintiff 
bad  rested,  and  defendant  had  rested  with- 
out offering  any  testimony,  and  the  court 
bad  overruled  defendant's  motion  to  in- 
struct the  Jury  to  find  for  the  defendant, 
that  the  testimony  was  admitted.  Appel- 
lant's proposition  is  that  "a  declaration,  to 


be  admissible  as  part  of  tiie  res  gestse,  must 
be  made  at  the  time  of  the  transaction,  and 
must  be  expressive  of  the  character,  motive, 
or  object  of  the  act  material  to  be  under- 
stood." The  testimony,  as  appellant  says  in 
its  brief,  was  not  expressive  of  anything 
material  to  the  case,  since  it  did  not  Indicate, 
or  tend  to  indicate,  any  negligent  act  of  de- 
fendant. This  would  seem  to  be  good  rea- 
son why  its  admission  should  be  held  iiarm- 
less.  That  they  came  near  running  over  a 
man  down  the  road  was  the  undisputed  evi- 
dence. The  statement  in  question  went  to 
show  that  the  englneman  knew  that  they 
had  come  near  running  over  plaintiff.  This, 
however,  was  also  the  undisputed  evidence: 
for  plaintiff  teetlfled  that  as  the  train  passed 
over  the  trestle  he  saw  the  engineer  and  fire- 
man both  looking  at  him.  In  fact,  plain- 
tiff's testimony  to  the  effect  that  one  or  both 
of  the  persons  on  the  engine,  while  a  con- 
siderable distance  off,  were  looking  at  him, 
the  view  being  unobstructed,  and  they  never 
slowed  up,  was  not  contradicted.  Of  course, 
the  testimony  in  question,  being  irrelevant, 
ought  not  to  have  been  admitted,  but,  under 
the  circumstances,  we  cannot  bold  that  it 
prejudiced  defendant.  Tncker  y.  Smith,  6S 
Tex.  478,  3  S.  W.  671;  BaUway  Co.  v.  Great- 
house,  82  Tex.  108,  17  S.  W.  834. 

From  the  eleventh  assignment  it  appears 
it  was  discovered  after  the  trial  that  one  of 
the  Jurors  could  not  read,  write,  understand. 
or  speak  the  English  language.  This  point 
cannot  avail  defendant,  for  the  reason  that 
it  also  appears  defendant  failed  to  question 
the  Juror  as  to  his  qualification  with  respect 
to  reading  and  writing. 

As  to  the  amount  of  the  verdict  which  is 
questioned  for  excess:  The  accident  occur- 
red on  March  6,  1901,  and  the  trial  took 
place  on  April  10,  1901,  about  26  days  after. 
The  verdict  was  for  17,000,  which  was  re- 
duced to  ^,000  by  remittitur  in  the  district 
court  The  verdict  for  such  amount  must 
have  been  given  upon  the  theory  that  plain- 
tiff's injuries  were  permanent  In  the  short 
time  plaintiff  appears  to  have  advanced  well 
towards  recovery.  The  only  testimony  of 
permanency  was  that  of  a  physician,  who 
leaves  it  in  serious  doubt;  bis  testimony 
rather  going  to  show  that  the  Injury  is  not 
permanent  We  regard  the  sum  recovered 
as  excessive,  and  shall  require  a  further  re- 
mltUtur  of  $1,500.  If  this  is  filed  within  10 
days,  the  Judgment  will  be  afiajrmed  for  ^- 
500;  otherwise,  reversed. 


FIRST  NAT.  BANK  OP  ITASOA  v.  WAT- 
SON. 
(Court  of  Civil  Appeals  of  Texas.    Jan.  22, 

1902.) 

PARTNERSHIP— DISSOLUTION— PLHDOB  OP  AC- 
COUNTS—EVIDENCE —  ORIGINAL    PBTmON  — 
LOAN-CHARGB-APPBAL-BTATBHBNT. 
1.  Where,  in  an  action  to  recover  notes  and 

accounts  of  a  firm  of  which  plaintiff  had  been 
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ft  member,  and  which,  on  dissolution  of  the 
Vm,  were  pledged  to  him  aa  secnrity  for  any 
Jam  he  miKlit  thereafter  pay  on  the  firm  debta, 
and  whidi  were  afterwards  transferred  to  the 
defendant  by  the  remaining  partners  compos- 
ins  ft  Dew  firm,  eridence  by  him  as  to  the 
agreement  of  diaaolntion  is  not  inadmissible, 
as  hearsay. 

2.  Where  an  action  is  tried  on  an  amended 
petition,  and  the  original  petition  contained 
aTermenta  raluable  to  defendant  as  admia- 
dons,  it  was  error  to  exclude  such  original  pe- 
tition as  eyidence,  thongh  it  was  not  verified. 

3.  Where,  immediately  after  the  dissolation 
of  ft  firm,  one  member  retiring  and  the  bnsi- 
ness  being  continued  by  the  other  two,  the 
latter  borrowed  money  from  a  bank,  it  was  not 
error  to  refnse  to  charge  that,  if  the  bank 
agreed  to  loan  the  money  to  the  firm  before 
the  diaaolntion,  then  the  debt  would  be  that 
of  the  old  firm. 

4.  Where,  after  the  dissolution  of  a  firm, 
notea  and  accounts  which  had  been  pledged  to 
the  retiring  memtier  were,  by  the  remaining 
partners,  transferred  to  a  bank,  if  it  knew  of 
the  dissolution,  but  did  not  know  of  the  pledge, 
it  conid  not  presume  that  the  full  title  of  tne 
daims  was  in  the  new  firm,  or  that  it  had  ac- 
qnired  foil  title  thereto. 

5.  Where  enror  is  assigned  to  the  giving  of 
a  requested  instruction  on  the  ground  that  the 
court  had  in  the  general  charge  given  its  pur- 
port, and  there  is  no  statement  nnder  the  as- 
signment verifying  the  fact  stated,  such  as- 
signment should  not  be  sustained. 

Appeal  from  district  court,  Hill  county; 
W.  Polndexter,  Special  Judge. 

Action  by  3.  T.  Watson  against  the  First 
National  Bank  of  Itasca.  From  a  judgment 
fbr  jdalntlff,  defendant  appeals.    Reversed. 

Appellee,  Watson,  sued  appellant  for  |4,- 
000,  the  alleged  value  of  certain  notes  and 
accounts,  whlcli  had  been  agreed  to  be  de- 
livered to  him  as  retiring  member  of  the  firm 
of  J.  S.  Patton  &  Co.  to  save  him  harmless 
for  any  debts  of  the  firm  which  he  might 
bare  to  pay;  the  otber  two  members  of  the 
firm,  Patton  and  J.  P.  Carter,  continuing  the 
business  under  the  old  firm  name.  The  old 
firm  owed  the  Stroud-Olbson  Grocery  Com- 
pany something  over  $3,000  at  the  time  of 
the  dissolution,  which  the  new  firm  was  to 
pay;  and  on  the  night  at  the  dissolution,— 
the  5tb  of  January,  1898,— $1,500  was  procur- 
ed from  appellant  bank  to  pay  the  grocery 
company  that  amount  on  Its  debt,  appellee 
signing,  with  the  other  members  of  tbe  firm, 
notes  to  it  to  cover  the  balance  of  its  debt, 
which  appellee  had  to  and  did  pay.  By  tbe 
terms  of  the  dissolution,  Patton  and  Carter, 
constituting  the  new  firm,  were  to  pay  the 
debt  to  tbe  Stroud  Orocery  Company,  as  well 
as  an  other  debts.  Tbe  firm  dissolved  about 
9  or  10  o'clock  p.  m.  on  the  5th  of  January, 
1808,  and  it  was  after  the  dissolution  tbe 
$1,500  was  obtained  from  appellant,  the  bank, 
to  pay  Stroud,  of  the  firm  to  whom  tbe  debt 
of  over  $3,000  was  due;  tbe  bank  advancing 
tbe  money,  and  contending  In  this  suit  that 
it  did  not  know  of  tbe  dissolution,  and  that 
the  agreement  to  advance  tbe  money  was 
made  by  It  during  the  daytime  of  the  5tta  of 
January,  1888,  before  the  dissolution,  and 
that,  therefore,  Watson  was  liable  to  It  for 
tbe  loan  of  $1,600.  it  having  dealt  vrltb  old 


firm  for  several  years  prior  to  dissolution, 
and  advanced  tbe  money  to  Carter,  a  mem- 
ber of  the  old  and  the  new  firm.  Tbe  $1,500 
were  delivered  to  Carter  by  tbe  bank  a  few 
minutes  after  the  dissolution,  the  same  night, 
or  at  least  Stroud  received  a  deposit  slip  for 
tbe  money  at  that  time,  Watson  not  being 
present.  Carter  accompanying  him  to  tbe 
bank,  ordering  tbe  money  paid  to  Stroud. 
The  bank  Insists  that  Watson  is  liable  to  it 
for  the  unpaid  balance  due  on  the  loan,  and 
that  It  had,  by  agreement,  a  lien  on  the  notes 
and  accounts  subsequently  delivered  to  it  as 
security  for  the  loan.  Tbe  payments  to 
which  the  note  of  $1,500  was  entitled  to  cred- 
it were  derived  by  collection  of  tbe  bank  on 
some  of  tbe  notes  and  accounts  of  the  old 
firm.  Tbe  trial  resulted  in  a  verdict  for  the 
plaintlfll,  Watson,  for  $1,203.77  principal  and 
$111.22  interest,— $1,814.99  total,— for  wblcb 
judgment  was  rendered  'against  tbe  bank, 
and  it  has  appealed. 

J.  B.  Reynolds  and  Nelson  Phillips,  for  ap 
pellant  John  E.  Clarke  and  Wear,  Morrow 
&  Smitbdeal,  for  appellee. 

COLLARD,  J.  (after  stating  tbe  facts). 
It  Is  assigned  m  error  that  tbe  court  erred  in 
permitting  Watson,  plaintiff,  in  bis  own  be- 
half to  testify  as  to  tbe  terms  of  tbe  agree- 
ment of  dissolution  of  tbe  firm,  because  it 
was  not  binding  upon  defendant,  nor  admis- 
sible In  evidence  against  it  In  tbe  absence  of 
notice  of  its  terms  to  defendant,  and  was 
hearsay  testimony.  Tbe  witness  testified 
that  he  was  to  retire  from  tbe  firm,  and  that 
Pation  and  Carter  should  assume  all  indebt- 
edness of  the  old  firm,  and  that  they  should 
execute  to  him  an  instrument,  wblcb  he  tes- 
tified was  executed,  conveying  to  Stroud- 
Gibson  Grocery  Company,  in  trust  (to  save 
appellee  harmless  In  the  event  be  should  be 
compelled  to  pay  any  of  said  Indebtedness), 
all  the  notes  and  accounts  due  tbe  firm, 
amounting  to  $4,000.  Tbe  testimony  was 
objected  to  upon  the  ground  that  it  was  an 
agreement  private  from  appellant,  and  was 
hearsay  in  character.  It  was  not  hearsay. 
It  was  proper  to  allow  testimony  of  the  dis- 
solution and  Its  terms,  and  then  testimony  as 
to  knowledge  of  defendant  as  to  tbe  dissolu- 
tion and  its  terms.  Besides  this,  the  written 
instrument  of  dissolution,  corresponding  with 
Watson's  testimony,  was  read  In  evidence 
without  objection.    It  is  as  follows: 

"State  of  Texas,  County  of  HUl.  Know 
an  men  by  these  presents,  that  whereas,  tbe 
firm  of  J.  S.  Patton  &  Co.,  a  firm  composed 
of  J.  8.  Patton,  J.  P.  Carter,  and  J.  T.  Wat- 
son, has  this  day  been  dissolved,  and  the  said 
J.  T.  Watson  has  retired  from  said  firm;  and 
whereas,  tbe  said  new  firm  of  J.  S.  Patton 
&  Co.,  a  firm  composed  of  J.  S.  Patton  and 
J.  P.  Carter,  has  assumed  tbe  payment  of  all 
debts  due  and  owing  by  the  former  firm  of 
J.  S.  Patton  &  Co.  to  all  parties;  and  where- 
as, tbe  said  J.  T.  Watson  Is  liable  to  pay  the 
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debts  dne  bx  said  Arm  heretofore  bicnrred: 
Now,  tlierefore,  knotr  all  men  by  these  pre»> 
«nts,  that,  In  order  to  aecnre  the  said  3.  T. 
Watson  agolnBt  any  and  all  sums  of  money 
which  be  may  or  might  be  compeUed  to  pay 
■by  reason  of  said  former  debts,  which  we, 
the  undersigned,  have  assumed  to  pay,  we, 
said  J.  S.  Patton  &  Co.,  a  firm  composed  of 
said  J.  S.  Patton  and  J.  P.  Carter,  do  hereby 
assign,  transfer,  and  deliver  unto  Btroud- 
Olbson  Grocery  Company,  of  HlUsboro,  Tex- 
as, In  trust  to  secure  said  J.  T.  Watson  as 
afM'esald  all  the  notes  and  accounts  which 
we  own  and  which  are  due  and  owing  to  us 
by  any  and  all  parties  in  connection  with 
said  boBlness  heretofore  conducted,  composed 
as  afweaald.  Witness  onr  bands  this  Jan- 
uary Sth,  1898.  J.  P.  Carter.  J.  8.  Patton. 
Witnesses:    Frank  H.  Booth.    N.  Stroud. 

"I  certify  this  to  be  a  true  copy  of  the 
original.    N.  Stroud." 

The  dissolution  was  pnbllshed  in  a  news- 
paper In  the  town  where  the  business  bad 
t)een  carried  on  on  the  next  day  after  disso- 
lution, viz.,  January  6,  1898.  The  objection 
to  Watson's  testimony  was  not  upon  the 
ground  that  there  was  better  evidence,  but 
on  the  grounds  stated,  which  we  believe 
were  not  tenable. 

The  court  excluded  the  original  petition 
in  this  case,  which  was  offered  in  evidence 
by  defendant,  to  which  ruling  defendant  ex- 
cepted, and  now  assigns  that  ruling  as  error. 
The  original  petition  was  superseded  by  an 
amended  petition,  on  which  the  case  was 
tried.  The  part  of  the  petition  offered  In 
evidence  and  excluded  is  as  follows:  "That 
the  title  of  the  plaintiff  to  the  notes  and  ac- 
connts  for  the  value  of  which  this  suit  is 
brought  was  subject  to  a  lien  in  favor  of  de- 
fendant [bank]  for  the  sum  of  $1,500  owing 
to  defendant  by  J.  8.  Patton  and  J.  P.  Car- 
ter, composing  the  firm  of  J.  8.  Patton  & 
Co.,  which  said  debt  is  evidenced  by  their 
certain  promissory  note  for  said  sum  of 
f  1,500  of  date  January  5,  1898,  and  due  on  or 
about  October  1,  1808,  with  ten  per  cent  in- 
terest thereon  from  date."  The  bill  of  excep- 
tion shows  that  "the  foregoing  avermoit  of 
the  original  petition  was  offered  as  an  admis- 
sion of  idalntiff  of  the  priority  and  supe- 
riority of  defendant's  lien  upon  the  notes  and 
accounts  over  and  above  the  alleged  Hen  of 
plalntur."  The  court  erred  in  refusing  to 
admit  the  averment  of  the  petition  in  evi- 
dence, though  it  does  not  appear  that  it  was 
sworn  to.  The  ft^Iowing  authorities  sup- 
port our  view  of  the  question:  Southern 
Pac.  Co.  V.  Wellington  (Tex.  Civ.  App.)  57  & 
W.  856;  Barrett  v.  Featherstone  (Tex.  ClT. 
App.)  35  8.  W.  11;  Id.  (Tex.  Sup.)  36  S.  W, 
245;  Ballway  Co.  v.  Eckles  (Tex.  Civ.  App.) 
64  8.  W.  661;  Jordan  r.  Young  (Tex.  Olv. 
Ak>.)  56  &  W.  792.  In  the  first  case  cited 
above  the  court  of  dvll  appeals  follovred  the 


rule  as  announced  in  Barrett  r.  Feather- 
stone  (Tex.  av.  App.)  36  S.  W.  11,  In  which 
It  was  held  that  an  atuindoned  pleading  was 
admissible  to  prove  a  material  fact  when  of- 
fered by  the  adverse  party  to  the  trieading. 
The  same  court  of  civil  appeals  followed  the 
supreme  court  In  Railway  Co.  v.  Eckles  (Tex. 
Civ.  App.)  54  8.  W.  661,  and  Jordan  v.  Young 
(Tex.  Civ.  App.)  66  S.  W.  762,  holding  that 
an  abandoned  pleading  offered  by  the  party 
adverse  to  it  was  admisBlble  though  not 
sworn  to.  In  holding  as  we  do  on  this  ques- 
tion, we  do  not  Intend  to  hold  that  the  aver^ 
ment  olEered  In  evidence  is  conclusive  of  the 
facts  affirmed.  It  Is  capable  of  explanation, 
and  may  be  opposed  by  other  testimony. 

We  find  no  error  In  refusing  the  requested 
charge  of  defendtmt  to  the  effect  that  if  the 
bank  agreed  to  loan  the  firm  of  Patton  A 
Co.  the  $1,500  before  dissolution  of  the  firm, 
to  be  paid  to  Stroud-Gibson  Grocery  Compa- 
ny, then  the  debt  would  be  that  of  the  old 
firm.  If  the  bank  had  notice,  actual  or  con- 
structive, of  the  dissolution,  before  the  mon- 
ey was  received,  and  It  was  drawn  by  the 
new  firm  after  notice,  it  could  not  be  char- 
ged to  the  old  firm,  not  being  Its  contract. 
It  does  not  appear  that  the  money  was  pla- 
ced to  the  credit  of  the  old  firm,  subject  to 
its  order  at  any  time,  either  before  or  after 
dissolution.  After  notice  to  the  bank  of  the 
dissolution,  the  notes  and  accounts  of  the 
old  firm  would  naturally  be  the  property  of 
the  members  of  the  old  firm,  though  they 
may  have  been  left  in  the  custody  of  the 
new  firm.  The  new  firm  could  not  assign 
them  without  the  consent  of  the  retired  part- 
ner. 8o,  even  if  the  bank  did  not  know  the 
notes  and  accounts  had  been  pledged  to  Wat- 
son to  Indemnify  him,  if  it  had  notice  of  the 
dissolution,  it  could  not  presume  that  the 
full  title  of  the  claims  was  In  the  new  firm. 
So  the  charge  requested  by  defendant  In  op- 
position to  this  view  was  properly  refused. 

We  find  no  error  In  the  court's  charge  in- 
structing the  Jury,  by  request  of  plaintiff, 
that,  if  the  Jury  should  find  the  old  firm  was 
dissolved,  plaintiff  retiring  from  it,  and  that 
after  the  bank  had  notice  of  the  dissolution 
it  loaned  the  $1,500  to  Patton  and  Carter,  or 
to  the  partnership  which  they  formed  after 
retirement  of  Watson,  he  would  not  be  lia- 
ble for  any  part  of  the  $l,60a  The  objection 
is  that  the  court  had  in  the  general  charge 
given  the  purport  of  the  requested  charge. 
There  Is  no  statement  under  the  asaigmnent 
verifying  the  fact  stated.  We  do  not  find 
that  the  statement  Is  supported. 

We  have  examined  all  the  questions  raised 
by  the  assignments  of  errors  that  shonld  be 
considered,  and  find  no  error  before  verdict, 
except  as  noticed,  and  because  of  that  error 
the  Judgment  of  the  lower  court  is  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. 
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BURI^SON  et  al.  ▼.  ALVIS  et  wX 

tCoort  «t  CItII  Appeals  of  Texas.     Jan.  22, 

1802.) 

TREBPASS  TO  TRY  TITLB— StHlVIVrNO  WIFB— 
COMMUNITY  PROPBRT7— PaHSUHPTION  OT 
HEIRS— NOnCB  —  DEEDS  —  VENDOR'S  UBN— 
EVIOBNCK-BQinTABLa  TITLE. 

1.  Where  defendants  in  treapaaa  to  try  title 
deraifncd  title  from  a  decedent,  haTing  boasht 
ttom  Ilia  sarTiTing  wife  with  knowledge  that 
■he  was  such  BurviTor,  the  law  charged  them 
with  knowledge  that  he  left  children  sorriring 
him,  and  it  was  error  to  instruct  that,  if  they 
pordiaaed  in  good  faith,  without  notice  of  the 
cUldreu's  dauu,  the  jury  should  find  tor  de- 
fendants. 

2.  The  land,  having  been  coaTeyed  to  the 
deoeaaed  hoaband  during  eorerture,  waa  pre- 
mmed  to  be  community  pn^ierty,  so  that  an 
instmctioii  as  to  an  innocent  purchaser  from 
the  snrriTing  wife.  If  given,  should  hare  been 
limited  to  one-half  the  property. 

3.  Where  property  conv^^ed  to  a  husband 
waa  couTeyed  by  his  gurviving  wife  by  a  deed 
reserving  a  vendor's  lien,  and  it  was  subse- 
quently reMHiveyed  to  her,  the  title  never  pass- 
ed from  her,  and  subsequent  purchaaera  from 
her  were  still  charged  with  knowledge  of  the 
interest  of  the  husband's  children  therein. 

4.  In  trespass  to  try  title  plaiutiffs  claimed  a 
poition  of  the  S.  survey  through  conveyances 
from  the  assignee  of  8.  Defendants  introdu- 
ced evidence  of  an  equitable  title  in  a  certain 
railrond  company,  arising  out  of  a  contract 
with  ti.  prior  to  hia  patent.  Held,  that  the 
coort  properly  ignored  Bttdi  ervidence  in  its  iu- 
stmctions,  the  defendants  not  having  connect- 
ed themselves  with  such  title,  or  shown  that 
it  was  ever  devested  from  the  company. 

5.  The  evidence  was  also  propu'ly  ignored 
becavse,  the  plaintiffs'  title  being  a  l^ial  one. 
defendants,  to  defeat  it  with  such  equitable 
title,  should  have  shown  that  plaintiffs'  an- 
cestor and  Ills  grantors  had  notice  thereof. 

Appeal  from  district  court,  San  Saba  coun- 
ty; M.  V.  Slator,  Judge. 

Action  by  Matt  A.  Burleson  and  others 
against  J.  B.  Alvls  and  J.  B.  Taft  From  a 
Judirment  for  defendants,  plalntllla  appeal. 
Reversed. 

J<»es  &  Jonea  and  Leigh  BnileaoB,  for  ap- 
pellants. Allison  &  Walters  and  Sldon  Hai^ 
tls,  tor  appellees. 

KHT.  J.  This  Is  an  action  of  trespass  to 
try  title  to  150  acres  of  land,  part  of  the 
Jacob  Schmidt  survey  In  San  Saba  county. 
The  appellants  Matt  and  Jessie  Burleson 
were  tbe  plaintiffs,  and  J.  B.  Alvls  and  J.  B. 
Taft  were  the  defendants.  There  was  a  jury 
trial,  resulting  In  favor  of  the  defendants, 
and  tbe  plaintiffs  have  appealed. 

The  Jacob  Schmidt  640«cre  surrey  of  land 
was  patented  to  David  Taylor,  as  assignee  of 
Jacob  Scbmldt,  September  26,  1873.  March 
14,  1867,  David  Taylor  conveyed  the  certlfl- 
cate  by  virtue  of  which  the  land  was  pat- 
ented to  Chas.  B.  and  Naomi  8.  Taylor;  and 
tbe  plaintiffs  Introduced  in  evidence  a  power 
of  attorney  dated  Nov«nber  IS,  1875,  eze- 
cnted  by  Cbas.  B.  Taylor  and  Naomi  B.  Yett, 
formerly  Naomi  S.  Taylor,  authorizing  W.  A. 
Yett  to  sell  the  Jacob  Schmidt  survey;  also  a 
deed  executed  by  Cbas.  B.  Taylor  and  Naomi 
S.  Yett,  by  W.  A.  Yett,  as  attorney  In  fact; 


dated  November  24,  1875,  conveying  said 
survey  to  N.  D.  McMillan;  also  deed  from 
N.  D.  McMillan  to  A  U.  Burleson  for  the 
land  in  controversy,  dated  September  14, 
1875.  The  plaintiffs  also  proved  that  A.  E. 
Burleson  died  In  1882,  Intestate,  and  that 
they  are  his  only  heirs.  They  also  submit- 
ted testimony  tending  to  show  that  the  land 
was  paid  for  with  means  which  was  the  sep- 
arate property  of  their  father,  A.  E.  Burleson. 
The  defendants  offered  testimony  tending  to 
show  that  Naomi  S.  Yett  never  signed  or  ex- 
ecuted the  power  of  attorney  authorising  W. 
A.  Yett  to  sell  tbe  land,  and  further  testi- 
mony tending  to  show  that  Chas.  B.  Taylor 
died  In  November,  187S,  the  exact  day  not 
being  stated  by  tbe  witness.  The  defend- 
ants also  proved  that  Mrs.  Alice  J.  Burleson, 
the  surviving  wife  of  A.  B.  Burleson,  qual- 
ified under  the  statute  as  such  survivor;  and 
by  virtue  of  such  qualification  she  bad  the 
power  to  sell  any  community  property  be- 
longing to  herself  and  her  deceased  husband, 
until  she  married  again,  which  occurred  Oc- 
tober 6,  1887,  when  she  became  the  wife  of 
O.  C.  Bills.  Prior  to  her  second  marriage, 
and  while  she  was  authorized  to  sell  com- 
munity property,  she  executed  a  deed  to  the 
land  in  controversy  to  O.  L.  Nichols,  reserv- 
ing therein  a  lien  upon  the  land  to  secure 
the  payment  of  three  purchase-money  notes 
for  91200  each,  bearing  12  per  cent  Interest 
from  July  7,  1885,  the  day  on  which  the  deed 
and  notes  were  executed.  In  May,  1888,  aft- 
er Mrs.  Burleson  had  married  again,  G.  L. 
Nichols  and  his  wife  conveyed  the  land  back 
to  her  for  the  consideration,  as  stated  In  the 
deed,  "of  $800  cash  to  us  in  hand  paid  by 
Mrs.  Alice  J.  Bills,  formerly  Mrs.  Alice  J. 
Burleson,  surviving  wife  of  A.  B.  Burleson, 
deceased,  which  consideration  Is  paid  by  her 
surrender  to  us  and  canceling  notes  executed 
to  her  by  said  O.  L.  Nichols,  on  which  there 
is  now  due  that  amount."  The  defendants 
also  showed  that  they  h(rfd  by  mesne  convey- 
ances from  Alice  J.  and  O.  O.  Bills.  They 
also  introduced  testimony  tending  to  show  an 
equitable  title  in  the  Qerman  Emmigratlon  & 
Bailroad  Company  to  an  undivided  one-half 
Interest  in  the  Jacob  Schmidt  survey,  arising 
out  of  a  contract  between  tbe  company  and 
Jacob  Schmidt,  dated  January  17,  1S47. 
That  Instrument  was  acknowledged  October 
9,  1854.  It  was  shown  that  It  had  never 
been  recorded,  nor  does  the  record  show 
when  It  was  filed  In  the  land  office.  Some 
other  testimony  was  Introduced,  which  will 
be  referred  to  hereafter.  On  the  question  of 
title  the  court  submitted  to  the  Jury  two  is- 
anes;  (1)  Whether  the  property  was  the  sep- 
arate property  of  A.  B.  Burleson,  or  the  com- 
munity property  of  snid  Burleson  and  his 
wife,  Alice;  and  (2)  whether  or  not  the  de- 
fendants bought  without  notice  of  the  claim 
of  the  plaintiffs.  On  the  latter  subject  the 
court  charged  as  follows:  "You  are  Instruct- 
ed that  if  you  find  from  the  evidence  lu  this 
case  that  tbe  defendants,  J.  B.  Alvls  and  J, 
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B.  Taft,  or  the  said  M.  I.  Bostick  purcbased 
the  land  in  controversy,  and  paid  therefor  a 
valuable  consideration  In  good  faltb,  without 
notice,  either  actual  or  constmctiye,  aa  these 
terms  have  been  defined  to  you,  of  the  claim 
of  the  plaintiffs  herein,  then  you  will  find  a 
verdict  in  favor  of  the  defendants."  It  is 
contended  on  behalf  of  appellants  that  the 
court  should  not  have  given  this  diarge. 
This  contention  must  be  sustained.  The  de- 
fendants deralgn  title  under  the  deed  to  A. 
E.  Burleson.  They  bought  from  bis  surviv- 
ing wUe,  with  knowledge  of  the  fact  that  she 
was  such  survivor;  and,  however  ignorant 
they  may  have  been  of  the  fact  that  he  left 
children  surviving  him,  the  law  charged 
them  with  knowledge  of  that  fact,  and  that 
they  were  his  heirs.  Hill  v.  Moore,  62  Tex. 
610;  Patty  v.  Mlddleton,  82  Tex.  S91,  17  S. 
W.  909.  But  it  is  contended  on  behalf  of 
appellees  that  Mrs.  Burleson,  as  surviving 
wife,  conveyed  the  property  to  O.  L.  Nichols, 
who,  after  her  second  marriage,  conveyed  it 
back  to  her;  and  that,  while  the  latter  con- 
veyance may  have  been  made  in  settlement 
of  outstanding  purchase-money  notes  against 
the  land,  thereby  In  equity  restoring  it  to  its 
former  status,  yet,  if  the  defendants  pur- 
chased without  notice  of  that  fact,  they  could 
hold  as  innocent  purchasers.  Two  objections 
are  urged  in  reply  to  this  contention,  which 
are:  (1)  That  the  deed  from  Mrs.  Burleson 
to  Nichols  In  express  terms  reserved  a  ven- 
dor's lien  to  secure  the  payment  of  the  pur- 
chase-money notes,  and  therefore,  under  the 
rule  established  In  this  state,  the  title  did  not 
pass  to  Nichols;  and  (2)  that  the  considera- 
tion recited  in  the  deed  from  Nichols  to  Mrs. 
Bills  was  necessarily  sufficient  to  put  a  pur- 
chaser upon  such  inquiry  as  would  have  dis- 
closed the  fact  that  the  deed  was  made  in 
settlement  of  the  former  purchase  money 
notes.  Undoubtedly,  the  first  proposition  la 
correct,  and  we  are  also  disposed  to  sustain 
the  second,  though  that  Is  not  necessary.  As 
the  deed  from  Mrs.  Burleson  to  Nichols  did 
not  devest  her  of  the  title  to  the  land,  the 
deed  from  Nichols  back  to  her  did  not  vest 
the  title  in  her.  She  could  not  be  Invested 
with  that  of  which  she  had  never  been  de- 
vested. But  there  is  one  pliase  of  the  case 
that  presented  the  question  of  Innocent  pui^ 
chaser.  In  so  far  as  the  plaintiffs  sought  to 
recover  all  of  the  land  on  the  theory  that  it 
was  the  separate  property  of  their  father,  the 
doctrine  of  Innocent  purchaser  might  apply. 
The  land  having  been  conveyed  to  A.  B. 
Burleson  during  coverture,  it  was  presumed 
to  be  community  property,  and  a  purchaser 
from  his  surviving  wife  could  deal  with  her 
on  the  faith  of  that  presumption,  and  pur- 
chase from  her  title  to  an  undivided  half 
interest,  although  Burleson  may  have  paid 
for  the  land  with  his  separate  means,  unless 
such  purchaser  had  notice  of  the  latter  fact. 
Sanborn  v.  Schuler,  86  Tex.  116,  23  S.  W.  641. 
But  tbe  charge  of  the  court  on  the  subject  of 
Innocent  purchaser  should  have  submitted 


that  question  only,  and  should  have  told  the 
jury  that  the  defendants'  plea  of  Innocent 
purchaser  constituted  no  defense  as  to  an 
undivided  half  biterest  In  the  land.  The 
charge,  as  given,  was  entirely  too  broad,  and 
no  doubt  misled  the  Jury;  for  which  reason 
the  Judgment  must  be  reversed. 

But,  In  view  of  another  trial.  It  liecomes 
necessary  to  decide  some  questions  presented 
by  the  appellees  under  their  cross  assign- 
ments. Ruling  on  these  questions,  we  bold 
that  the  court  properly  ignored  the  transfer 
by  Jacob  Schmidt  to  tbe  German  Emmlgra- 
tion  &  Railroad  Company:  (1)  Because  that 
was  at  most  an  equitable  title,  and  defend- 
ants failed  to  connect  themsdres  with  It; 
not  having  shown  that  it  was  ever  convey- 
ed by  or  devested  out  of  the  particular  com- 
pany named;  (2)  because,  if  the  plaintiffs 
have  any  right,  it  is  a  legal  title,  and,  such 
being  the  case,  If  the  defendants  would  de- 
feat such  legal  title  with  a  mere  equitable 
right.  It  devolves  upon  them  to  show  that 
the  plaintiffs'  father  and  those  from  whom 
he  purchased  had  notice  of  the  right  now  as- 
serted by  the  defendants  at  the  time  they 
purchased,  or  that  they  paid  no  money  or 
other  thing  of  value  for  the  land.  Saunders 
T.  Isbell,  6  Tex.  Civ,  App.  513,  24  S.  W.  307. 

We  agree  with  counsel  for  appellees  that 
the  Judgment  rendered  in  the  suit  of  Mrs. 
Naomi  Yett  against  Bostick  was  not  admis- 
sible in  evidence  in  this  case,  and  should 
have  been  excluded  on  account  of  Its  Imma- 
teriality. We  think  the  testimony  raised  the 
issue,  which  should  have  been  submitted  to 
the  Jury,  whether  or  not  the  deed  from  David 
Taylor  to  his  daughter,  then  Naomi  S.  Tay- 
lor, but  subsequently  Naomi  S.  Yett,  was  in- 
tended as  a  gift  or  sale;  because.  If  it  was  a 
gift.  It  was  her  separate  property,  and,  as 
the  power  of  attorney  from  her  to  her  hus- 
band was  not  properly  acknowledged,  it  con- 
ferred no  authority  upon  him  to  sell  her  sep- 
arate property. 

We  also  sustain  appellees'  contention  that 
the  evidence  raises  the  issue  as  to  whether  or 
not  Chas.  B.  Taylor  was  alive  at  the  time 
W.  A.  Yett,  as  agent,  executed  the  deed  to 
N.  D.  McMillan;  and  that  issue  should  have 
been  submitted  to  the  Jury,  because,  if  Chas. 
B.  Taylor  was  not  then  alive,  the  deed  re- 
ferred to  did  not  convey  his  Interest  in  the 
land. 

The  evidence  also  presented  the  issue  as 
to  whether  Mrs.  Naomi  8.  Yett  signed  the 
power  of  attorney  referred  to.  It  is  contend- 
ed by  appellants  that,  as  the  defendants'  an- 
swer  contained  no  special  plea  under  oath 
charging  that  Mrs.  Yett  had  not  signed  the 
power  of  attorney,  that  question  was  not  in- 
volved; and  it  was  for  that  reason,  perhaps, 
that  the  court  did  not  submit  that  issue  to 
the  Jury.  No  doubt,  the  pleadings  will  be 
amended  so  as  to  eliminate  that  objection. 

On  the  other  questions  presented  by  the 
cross  assignments,  we  decide  against  the  ap- 
pellees. 
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For  the  error  pointed  out,  the  Judgment  la 
rpvpraed,  and  the  cause  remanded.  Beversed 
«ad  remanded. 


BOWI£  COUNTY  v.  POWBLU' 

(Court  of  OtU  Appeals  of  Texas.     Dec  T. 

1901.) 

ACTION  AGAINST  COONTIBS— TIIB8PASS  TO 
TRT  TITLB-CONDITION  PRBX3KDENT— CON- 
DEMNATION PR0CEBDIN08  —  JtJDOMENT  OF 
COMMISSIONERS*  CXJUKT  —  CONCLUSIVENESS 
AS  TO  NOnCE— BURDEN  OP  PBOOP— ISSUES— 
PLEADINGS— ETIDENCB. 

1.  Rev.  St.  art  790,  prohibiting  suit  against 
a  county  nnless  the  claim  on  which  salt  is 
founded  shall  have  first  been  presented  to  the 
commissioners'  coort  for  allowance,  has  no  ap- 
plication to  an  action  of  trespass  to  try  title 
asainst  the  county. 

2.  The  order  of  the  county  commissioners 
court  approving  the  reiwrt  of  the  jury  of  view, 
showing  a  condemnation  of  land,  raises  no 
presumption  that  the  Jury  caused  notice  of  the 
proceeding  to  be  legally  served  on  the  owner; 
and,  to  show  a  valid  condemnation,  the  county 
mustprove  that  the  notice  was  duly  served. 

S.  Where  a  county,  sued  in  trespass  to  try  ti- 
tle, justifies  its  entry  and  claim  by  virtue  of 
a  condemnatioa  proceeding,  proof  of  service  of 
notice  therdn  is  admissible  without  special 
pleadings. 

4.  On  the  issue  whether  notice  of  condem- 
nation proceedings  was  served  on  the  land- 
owner, ne  testified  that  he  never  received  no- 
tice. One  of  the  jury  of  view  testified  that  the 
owner  had  acknowledged  receipt  of  the  notice 
to  him.  It  was  proved  conclusively  that  the 
notice  was  mailed  to  tiie  owner  at  his  place  of 
residence  and  post-oflSce  address,  and  he  ad- 
mitted receiving  his  mail  regularly.  Two  of 
the  jury  of  view  testified  to  conversations  with 
the  owner  a  few  days  before  the  road  was  lo- 
cated through  his  land,  in  which  he  objected 
to  cutting  his  fence,  and  that  his  only  objec- 
tion to  the  road  was  that  his  land  was  under 
fence,  and  that  nothing  was  said  about  the 
notice.    Held  to  show  service  of  the  notice. 

Appeal  from  district  court,  Bowie  county: 
J.  M.  Talbot,  Judge. 

Action  by  L.  A.  Pow^  asalmst  Bowie  coun- 
ty. From  a  Judgment  for  ^intiff,  defend- 
ant appeals.    Reversed. 

Horace  Vangban,  for  appellant  Bmelser 
A  Mahaffy,  for  appellee. 

TEMFL.BTON,  J.  PoweU  raed  Bowie  comi- 
ty in  trespass  to  try  title,  to  recover  a  strip 
of  land  which  was  claimed  by  the  county 
as  a  pnbllc  road.  Powell  bought  the  land  of 
which  the  strip  sued  for  was  a  part  from  one 
McGlll,  and  received  a  warranty  deed  there- 
to, hi  which  no  mention  was  made  of  the 
road.  The  county  pleaded  that  while  McG-iU 
owned  the  land  it  caused  the  strip  in  contro- 
versy to  be  condemned  as  a  public  road  ac- 
cording to  law.  A  trial  before  the  court 
without  a  jury  recruited  In  a  Judgment  for  the 
plaintiff.  Xo  conclusions  of  fact  and  law 
were  filed. 

The  defendant  demurred  to  the  petition 
on  the  ground  that  it  did  not  appear  there- 
from tbat  Powell's  dalm  to  the  land  In 
controversy  bad  been  presented  to  the  com- 
mlsslonera'  court  for  allowance,  under  the 
rale  prescribed  by  artide  790  of  the  Revised 

■  Rehearing  denied. 


Statutes.  The  statute  has  no  application  to 
claims  like  the  one  sued  on,  and  the  demur- 
rer was  properly  overruled.  It  was  alleged 
in  the  petition  that  the  claim  for  the  dam- 
ages set  up  had  been  presented  to  the  court 
and  disallowed. 

The  evidence  was  conflicting  on  the  ques- 
tion as  to  whether  the  notice  in  condemna- 
tion was  served  on  McOlU.  In  other  respects 
the  proceedings  seem  to  have  been  regular 
and  in  conformity  with  law.  The  report  of 
the  Jury  of  view,  and  the  judgement  of  the 
court  approving  the  report,  contained  no 
statement  respecting  service  of  the  notice. 
The  record  presents  the  questions  whether  it 
was  incumbent  upon  the  county,  in  order  to 
establish  a  legal  condemnation,  to  show  such 
service,  and.  If  not,  whether  the  plaintiff 
was  entitied,  under  the  pleadings,  to  prove 
that  notice  was  not  served. 

Appellant  Invokes  the  general  rule  that 
a  Judgment  of  a  court  of  competent  Jurisdic- 
tion cannot  be  attacked  collaterally  on  the 
ground  that  citation  was  not  served.  In 
such  cases  the  citation  is  issued  by  a  duly 
elected,  sworn,  and  bonded  officer  of  the 
court,  and  is  served  by  another  such  officer. 
Written  return  of  service  must  be  made,  and 
the  citation  and  return  must  be  on  file  in 
the  court  having  Jurisdiction  of  the  cause, 
before  the  court  is  authorized  to  render  Judg- 
ment The  citation  and  return  are  before 
the  court  when  the  cause  Is  heard,  and  must 
be  preserved  among  the  records  of  the  court. 
It  will  be  presumed  that  the  court  performed 
its  duty.  Therefore,  when  such  court  enters 
Judgment  in  such  a  cause,  the  presumption 
arises  that  before  doing  so  It  Inquired  into 
and  determined  the  question  whether  cita- 
tion bad  been  duly  served,  and  the  Judgment 
can  be  assailed  only  in  a  direct  proceeding 
brought  for  that  purpose.  The  case  before 
us  Is  altogether  different  The  notice  which 
takes  the  place  of  citation  In  ordinary  cases 
is  not  issued  by  the  court  or  any  officer 
thereof,  but  by  a  specially  created  tribimal, 
which,  within  certain  limitations,  is  inde- 
pendent of  the  court  The  manner  of  serv- 
ice and  return  Is  not  prescribed,  and  the  no- 
tice Is  not  served  by  an  officer  of  the  court. 
The  notice  and  return  are  not  required  to  be 
before  the  court,  or  even  to  be  filed  and  pre- 
served. No  duty  whatever  in  respect  there- 
to is  Imposed  on  the  court  It  cannot  be 
said,  therefore,  that  the  court,  when  it  heard 
and  approved  the  report  of  the  Jury  of  view, 
considered  and  decided  the  question  whether 
notice  had  been  duly  served,  because  no  such 
question  was  before  the  court  The  order  of 
the  commissioners'  court  of  Bowie  county 
approving  the  report  of  the  Jury  of  view, 
showing  a  condemnation  of  McOlU's  land, 
raises  no  presumption  that  the  Jury  caused 
notice  of  the  proceeding  to  be  legally  served 
on  McOiU;  and  It  was  necessary  for  the 
county,  in  order  to  show  a  valid  condemna- 
tion, to  prove,  either  dlrectiy  or  by  circum- 
stances, that  th«  notice  was  duly  servect 
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in  Vogt  T.  Bexar  Co.  (Tex.  Civ.  App.)  23  a 
W.  1044,  It  was  held  that  sucli  service 
should  be  affirmatively  sbown,  and  that,  If 
It  VffM  not  done  the  proceeding  was  void. 
Jn  Mclntyre  t.  Lucker,  77  Tex.  2S0,  18  S. 
W.  1027,  It  was  held  that  service  of  notice 
was  a  Jurisdictional  fact,  which  mnst  be  af- 
firmatively shown,  to  sustain  the  Jurisdiction 
of  the  commissioners'  court  to  open  a  public 
road  over  private  property,  and  that  withont 
service  the  action  of  the  Jury  of  view  and 
the  order' of  the  court  are  nulIltieB.  Appel- 
lant insists  that  these  coses  are  In  conflict 
with  Onlcen  v.  RUey,  65  Tex.  468,  and  Sneed 
V.  Falls  Co.,  91  Tex.  168,  41  8.  W.  481.  We 
do  not  find  them  so.  In  the  first  case  it 
appears  that  notice  had  been  given  to  On- 
ken,  the  complaining  landowner.  In  the  sec- 
ond case  it  was  simply  decided  that  it  waa 
not  necessary,  as  a  prerequisite  to  the  valid- 
ity of  the  proceeding,  for  the  record  thereof 
to  show  affirmatively  the  matters  which 
were  not  required  by  the  statute  to  be  incor- 
porated Into  such  record.  It  is  not  contend- 
ed that  service  of  notice  should  be  presum- 
ed upon  proof  of  the  appointment  and  qual- 
ification of  the  Jury  of  view,  and  the  making 
of  a  report  showing  the  condemnation.  It 
seems  that,  even  had  the  contention  been 
urged.  It  would  have  been  unavailing.  In 
Parker  v.  Railway  Co..  84  Tex,  833,  18  S.  W. 
618,  the  plaintiff  sued  to  recover  a  strip  of 
land  claimed  by  the  defendant  to  have  been 
legally  condemned  as  a  part  of  its  right  of 
way.  The  Judgment  of  the  county  court  on 
the  report  of  the  commissioners  appointed  to 
condemn  the  land,  and  the  report  Itself,  re- 
cited service  of  notice,  but  proof  of  service 
was  not  otherwise  made.  The  court  said: 
"The  proceeding  to  condemn  land  for  public 
use  is  special  In  its  character,  and  its  valid- 
ity must  depend  upon  a  compliance  with  the 
law  authorizing  it.  Nothing  is  to  be  pre- 
sumed in  favor  of  the  power  of  such  a  spe- 
cial tribunal,  and  it  Is  Incumbent  on  one 
seeing  to  show  right  under  its  decree  t* 
show  that  the  court  had  acquired  Jurisdic- 
tion to  render  it.  Notice  to  the  owner  of 
the  land  sought  to  be  condemned  is  necessary 
to  Jurisdiction,  and  this  cannot  be  presumed 
from  declarations  contained  in  the  report  of 
the  commissioners,  nor  from  recitals  in  the 
decree  of  condemnation,  but  must  be  proved." 
The  county  having  attempted  to  Justify  Its 
entry  and  'claim  under  and  by  virtue  of  the 
condemnation  proceeding,  it  was  a  material 
IsBue  whether  the  notice  waa  served,  and 
proof  on  such  Issue  was  admissible  'Without 
special  pleadings. 

On  the  issue  whether  the  notice  was  serv- 
ed. McGiU  testified  by  deposition  that  be 
sever  received  the  notice.  Stagner,  one  of 
the  Jury  of  view,  tecrtlfied  by  deposition  that 
McGlll,  after  the  notice  was  mailed,  and  be- 
fore the  road  was  located,  told  him  that  be 
had  received  the  notlc&  Btagner  admitted 
that  be  was  Interested  In  the  suit  and  that 
be  was  prejudiced  against  it,  but  denied  be- 


ing prejudiced  against  the  plaintiff.  He  also 
testified  that  McGlll's  general  reputation  for 
truth  and  veracity  was  bad.  The  plaintiff 
Introduced  some  evidence  to  sustain  Mc- 
Glll's reputation  for  truth,  but  it  was  of  a 
character  in  Itself  to  raise  some  suspicion 
or  doubt  in  regard  to  it  McOill  waa  not 
questioned  as  to  the  statement  testlfled  to 
by  Stagner.  An  examination  of  the  evi- 
dence of  these  two  witnesses  discloses  noth- 
ing Indicating  that  McGlll's  testimony  was 
more  reasonable  at  probably  true  than  that 
of  Stagner.  Thus  far  the  evidence  might  be 
held  to  be  in  a  balance,  and,  if  no  other  tes- 
timony had  been  produced,  it  might  be  held 
that  the  plaintiff  should  recover,  as  the  bur- 
den of  proof  on  this  issue  was  on  the  de- 
fendant But  the  county  proved  conclusive- 
ly that  the  nbtlce  was  mailed  to  McGlll,  at 
Texarkana,  Tex.,  which  was  his  place  of 
residence  and  poet-office  address,  and  Mc- 
Glll admitted  that  he  received  his  mall  reg- 
ularly. This,  It  would  seem,  ought  to  b« 
sufficient  to  overcome  the  balance  and  de- 
termine the  qtiestion  in  favor  of  the  eonnty. 
But  this  was  not  ail.  Another  Juror  (Good- 
win) testlfled  by  deposition  that  he  had  a 
CMiversatlon  with  McOllI  a  few  days  before 
the  road  was  re-viewed  and  located,  and  Mc- 
Glll asked  him  not  to  cut  his  wire  fence 
which  Inclosed  the  land  over  which  it  was 
proposed  to  run  the  road,  in  reply  to  which 
request  Goodwin  told  him  that  the  Jnry  was 
only  going  to  locate  the  road,  and  were  not 
going  to  cot  It  out;  that  nothing  waa  said 
about  the  notice.  Goodwin  appears  to  have 
had  some  interest  or  feeling  adverse  to  the 
plaintiff  in  the  result  of  the  suit  but  there 
is  nothing  else  In  bis  evidence  tending  to 
discredit  him.  Stni  another  Juror  (Mose 
Day)  testlfled  that  he  had  a  conversation 
with  McGlll  between  the  time  the  road  waa 
located  and  the  time  it  was  cut  ont  and  that 
McGlU  told  him  tliat  the  only  objection  he 
had  to  the  road  was  that  his  land  was  under 
fence;  thait  nothing  was  said  about  the  no- 
tice. It  seems  to  us  that  the  evidence  clearly 
preponderates  In  appellant's  favor. 

We  are  loath  to  diatnrb  the  finding  of  the 
able  and  experienced  trial  Judge,  and  have 
searched  the  record  carefully  In  an  effort  to 
discover  the  reason  for  his  finding.  If  a 
sufficient  reason  appeared  In  the  trial,  it  has 
not  found  its  way  Into  the  transcript  and 
we  feel  constrained  to  hold  that  the  decided 
weight  and  preponderance  of  the  evidence  on 
the  issue  of  service  of  notice  were  In  favor 
of  the  appellant 

We  do  not  regard  the  evidence  as  being 
■ufflclent  to  show  that  the  county  had  ac- 
QOlred  the  easement  claimed  by  estoppel  or 
by  prescription.  The  deed  under  which 
Powell  claimed  contained  no  reference  to 
the  road,  and  if  the  county  had  not  In  fact 
acquired  the  easement  as  against  McGlll, 
Pow«ll  would  not  be  estopped  from  aa&erttog 
the  invalidity  of  the  condemnation  proceed- 
ings because  he  knew  before  he  bongtat  the 
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land  that  there  had  been  an  attempted  con- 
demnation. 

The  jadgment  Is  reversed  and  the  cause 
remanded.     Beversed  and  remanded. 


HODGSS  T.  HODOBS.! 

(Gonit  of  CItU  Appeals  of  Texas.     Dec.  11, 

1901.) 

HU8BAKP  AND  W1FB-FRAUI>-C0NVB!TANCB— 
■TIDBKCB— LIUITATIONS-CONSIBBRATION. 

1.  Defendant,  owning  a  lot  of  land,  was 
married,  as  s)ie  supposed,  and  conveyed  one- 
half  of  the  lot  to  her  sapposed  hasbaud.  He 
was  in  fact  married  to  plaintiS,  and  deeded 
tnch  half  lot  to  her.  From  the  time  of  their 
suppoaed  marriage,  defendant  and  the  man 
readed  together  on  the  propertj  as  husband 
and  wife  nntil  his  death.  Beld,  that  a  finding 
that  be  by  fraud,  threats,  and  intimidation, 
and  because  the  defendant  thoaght  he  was  her 
hoabaud,  compelled  her  to  eaeente  the  eonvtif- 
ance,  was  Justified. 

2.  WhMe  a  man,  by  fraodnlently  ivpresent- 
lag  himself  as  idnj^e,  married  defendant,  and 
obtained  from  her  a  conveyance  of  her  land 
withomt  other  consideration  than  the  relation- 
ship eziatiug  between  them,  limitations  do  not 
begin  to  ran  as  to  her  right  to  cancel  anch 
convegrance  nntil  she  disoovers  the  fraud. 

8.  Where  a  conveyance  of  a  house  and  lot 
was  fraadalently  obtained  from  a  woman  by 
ter  snppoaed  hnsband  by  a  deed  In  which  he 
covenanted  to  pay  a  mortgage  on  the  premlsea, 
and  it  was  also  provided  that  the  rents  of  such 
premises  shonld  be  applied  to  snch  mortgage, 
such  rents  thereafter  collected  being  more  than 
sofflcient  to  pay  such  mortgage,  a  finding  that 
none  of  bla  money  was  paid  ont  aa  a  consid- 
eration of  snch  deed  Is  justified. 

Error  from  district  court,  Bexar  county; 
S.  J.  Brooks,  Judge. 

Action  by  Mary  Hodgea  agaiiwt  Josei^ilne 
Hodges.  Frooi  a  Judgment  for  defendant, 
plaintiff  bringa  error.    Affirmed. 

Jaa.  Baley,  for  plaintiff  in  error.  Thoa.  O. 
Mnr|>liy.  for  defendant  to  enor. 

JAMES,  C.  J.  The  only  statement  <^  the 
(Tidence  i>  ha  the  cogacloatoas  of  fa«t  filed  by 
the  trial  eonrt  The  material  facta  are  that 
Lyman  Hodgea  married  appellee,  Josephine, 
to  San  Antonio  in  188B.  He  fraudulently  rep- 
reaented  himself  aa  a  alngle  man,  but  had  a 
wife  In  Michigan  (appellant),  whom  he  had 
deserted.  Appellee  did  not  know  of  this  fact 
nntil  after  his  death  In  1889.  The  suit  is  by 
appeUant  for  the  &  %  of  lot  4,  Mock  6,  In 
North  Pecoa  st>eet,  In  Ban  Antonio.  The  lot 
4  waa  bought  with  Josephine's  money.  On 
July  29,  1886,  she  and  Lyman  Hodges,  aa 
man  and  wife,  executed  to  Juan  Barrera  a 
deed  to  the  undivided  half  of  said  lot,  with 
the  understanding  that  he  woold  deed  it  at 
once  to  Hodges,  which  waa  done  on  the  same 
day.  There  was  no  consideration  for  either 
deed,  and  the  court  says  in  its  findings  that 
'lodges,  by  fraud,  threata,  and  intimidation, 
and  because  she  thought  he  waa  her  hus- 
band, compelled  her  to  Join  him  in  executing 
the  deed."    On  August  18th,  same  year,  they, 

'  RebcorlDC  denied  January  22,  1902,  and  writ  of 
•nor  dtnlsd  by  suprem*  court 


as  man  and  wife,  entered  into  a  contract 
with  a  building  and  loan  association,  by 
which  a  bouse  was  erected  on  the  north  half 
of  said  lot,  they  obligating  themselves  to  pay 
11.000  therefor,  with  12  per  cent  interest  In 
monthly  payments  of  $8.78,  giving  a  lien  on 
the  lot  On  July  21,  1891,  they  executed  a 
deed  of  partition,  by  which  she  conveyed  to 
him  the  south  half  of  the  lot,  with  house 
thereon,  and  he  conveyed  to  her  the  north 
half,  with  the  house.  With  respect  to  this 
deed  the  court  made  the  same  finding  as  to 
fraud,  threats,  etc.  Ibis  partition  deed  is  set 
forth  in  extenso.  It  recites  that  they  were 
desirous  of  partitioning  their  property  so  that 
each  might  thereafter  manage,  control,  and 
dispose  of  his  or  her  part  without  the  ap- 
proval of  the  other;  and  he  releases  and  re- 
linquishes to  her  the  north  half,  with  im- 
provements, and  ahe,  in  consideration  of  the 
assumption  by  Lyman  S.  Hodges,  her  hus- 
band, of  the  payment  of  28  notes  held  by  said 
association,  secured  by  a  lien  on  the  lot,  re- 
leased and  relinquished  to  him  the  south  half, 
with  improvements.  It  was  a  further  agree- 
ment, expressed  in  the  instrument,  that  the 
rents  derived  from  the  plaoe  on  the  north 
half  of  the  property  were  "to  be  applied  as 
usual,  nntil  the  Indebtedness  hereinbefore  re- 
ferred to  has  been  canceled."  The  north  half 
was  rented  continuously  for  |lfi  a  month  un- 
til the  death  of  Hodges  in  1897.  He  paid  off 
the  notes  to  the  aasociation.  Besides  these 
rents,  he  received  $14  a  month  pension,  and 
at  one  time  got  $800  for  back  pay  or  bounty. 
The  court  did  not  in  terms  find  that  the  notes 
were  paid  out  of  the  rents  of  the  north  half 
of  the  property,  nor  bow  they  were  paid.  It 
found  that  It  was  not  proved  that  any  of  his 
money  was  Invested  in  the  place;  Plaintiff, 
in  January,  1889,  obtahied  a  divorce  from 
Hodges  in  the  courts  of  Michigan.  On  De- 
cember 11,  1897,  he  conveyed  the  south  half 
of  the  lot  to  plaintiff,  without  consideration, 
reserving  to  himself  for  life  the  use  thereof. 
He  died  in  1899,  In  the  south  half  of  the  lot, 
where  he  was  living  with  defendant,  as  her 
husband,  up  to  that  time. 

The  first  assignment  is  that  "the  court  err- 
ed In  canceling  the  deede  introduced,  be- 
cause it  was  proven  that  the  right  to  have 
them  canceled  for  fraud  and  duress  was 
barred  by  limitation."  Appellant's  idea  Is 
that,  if  duress  was  used  In  obtaining  the 
deeds,  this  was  something  which  she  must 
have  known  at  the  time  they  were  made; 
and,  even  If  she  had  been  bis  wife,  her  right 
to  cancel  them  upon  that  ground  was  barred. 
The  findings  of  the  trial  court  we  must  ac- 
cept as  fully  proved,  not  knowing  the  testis 
mony  from  which  they  were  derived.  The 
finding  is  that  both  deeds  respectively  were 
procured  "by  fraud,  threats,  and  Intimida- 
tion, and  because  she  thought  he  was  bee 
husband."  What  the  particular  fraud  was  to 
which  the  court  had  reference  is  not  speci- 
fied, but,  as  the  findings  speak  of  fraud  in 
Hodges'  representing  himself  as  unmarried 
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when  he  married  defendant  and  as  to  her 
not  discoTerlng  this  fraud  until  after  his 
death,  we  take  It  that  the  finding  referred  to 
the  continuing  deception,  which  kept  her  In 
the  belief  that  they  were  lawfully  married. 
The  finding  we  construe  to  mean  that  this 
fraud  entered  Into  and  Induced  the  execution 
of  the  Instruments,  and  was  at  the  bottom 
of  the  transactions.  Mr.  Blgelow,  in  his 
work  on  Fraud  (volume  1,  p.  554),  states  the 
rule  in  this  connection:  "In  case  the  mar- 
riage in  question  was  absolutely  void,— as 
where  one  of  the  parties  was  lawfully  mar- 
ried at  the  time,— an  action  for  damages  for 
fraudulent  mfsrepreBentatlons,  successfully 
made  for  the  purpose  of  effecting  the  mar- 
riage, is  maintainable;  and  all  contracts  ef- 
fected under  the  same  Influence,  so  far  as 
the  rights  of  innocent  thbrd  persons  have  not 
intervened,  could,  no  doubt,  be  set  aside  in 
favor  of  the  injured  party.  And  where  a  de- 
vise or  legacy  has  been  given  to  one  as  hus- 
band or  wife  of  the  testator,  who  was  not 
such,  under  downright  deception  In  regard 
to  the  relation  of  the  parties,  the  gift  will  be 
invalid,  though  it  would,  perhaps,  be  other- 
wise If  the  gift  was  made  from  other  mo- 
tives than  those  furnished  by  the  supposed 
marriage  relation,  and  Independently  of  that, 
as  clearly  it  would  If  there  was  no  fraud  on 
the  part  of  the  devisee  or  legatee."  The  stat- 
ute of  limitations  did  not  begin  to  run  against 
her  until  she  discovered  this  fraud.  This 
disposes  of  the  first  and  second  assignments. 

As  to  the  third  assignment,  we  say  that 
the  findings  tend  to  show  that  the  building 
and  loan  association  was  paid  out  of  the 
rents  of  the  north  half  of  the  property.  The 
entire  lot  was  the  individual  property  of  de- 
fendant The  deed  of  partition  Itself  indi- 
cates by  its  recitals  that  there  were  then  only 
28  of  the  notes  remaining;  that  these  rents 
had  been  used  to  pay  the  notes,  and  that 
thereafter  they  were  to  be  so  applied.  This 
north  half  of  the  lot  was  defendant's  prop- 
erty, including  the  Improvements,  subject 
however,  in  equity,  to  whatever  claim  there 
was  for  money  of  Hodges  that  may  have 
been  invested  in  the  Improvements.  The 
strong  inference  from  what  la  found  in  the 
court's  statement  Is  that  the  house  waa  paid 
for  by  its  own  revenues,  and  that  none  of 
Hodges'  money  went  into  It 

What  has  been  said  disposes  of  aU  the  otb- 
er  assignments. 

Affirmed. 


LYTLiB  T.   OHESOENT   NEWS   &   HOTEL 

00.1 
(Oonrt  of  Civil  Appeals  of  Texas.     Dec.  11, 

1901.) 

WRONGFUL  ACT  OP   SERVANT— LIABILITY   OF 
MASTER— LINE    OF    DTJTT. 

Plaintiff,  a  mail  clerk,  bought  food  at  de- 
fendant's eating  house,  but,  owing  to  the  start- 

'  Writ  ot  error  denied  bjr  supreme  court. 


ing  of  his  train,  left  before  receiving  bis  change 
from  defendant's  agent.  Some  days  later  plaintiff 
took  dinner  there  and  paid  for  it,  and  demanded 
the  change  due  him  the  day  before.  The  agent 
said  plaintiff  took  his  change,  and  an  altercation 
ensned.  As  plaintiff  left  the  eating  boose  he 
applied  a  vile  epithet  to  the  agent  who  seized 
a  revolver,  ran  out  of  the  eating  house,  and 
shot  plaintiff  as  he  was  getting  on  his  car,  in- 
flicting a  serious  wound.  There  was  no  evi- 
dence that  such  agent  had  previously  been 
quarrelsome  or  dangerous.  Held,  that  such 
snooting  was  not  in  the  line  of  such  agent's 
duty  or  service  to  defendant  and  that  it  is  not 
responsible  therefor. 

Appeal  from  district  court  Bexar  county; 
J.  L.  Camp,  Judge. 

Action  by  W.  J.  Lytle  against  the  Crescent 
News  &  Hotel  Company.  From  a  Judgment 
for  defendant  plaintiff  appeals.    Affirmed. 

Samuel  Belden.  Jr.,  and  M.  W.  Davis,  for 
appellant    Newton  &  Ward,  for  appellee 


FLY,  J.  This  Is  a  suit  for  damages  In- 
stituted by  appellant  against  appellee,  al- 
leged to  have  arisen  from  the  acts  of  an 
agent  of  appellee  in  charge  of  a  certain 
lunch  counter  in  Schulenburg,  Tex.  After 
hearing  the  evidence  Introduced  by  appel- 
lant the  court  instnicted  a  verdict  for  ap- 
pellee. The  grounds  of  recovery  stated  in 
the  petition  were  that  D.  B.  Rhodes,  the  serv- 
ant of  appellee,  whilst  acting  within  the 
scope  of  bis  employment  had  negligently 
shot  appellant  and  that  the  character  and 
disposition  of  said  Rhodes  was  so  vicious 
and  dangerous  as  to  render  it  dangerous  for 
appellant  to  pursue  his  business  in  Schulen- 
burg. The  testimony  established  that  appel- 
lant was  a  railway  postal  clerk,  running  be- 
tween San  Antonio  and  Houston,  and  some 
time  in  June,  1900,  when  the  train  reached 
Schulenburg,  he  went  to  a  lunch  coimter 
conducted  by  D.  E  Rhodes  for  appellee,  to 
get  something  to  eat  Rhodes  handed  him  a 
piece  of  pie,  and  appellant  gave  him  50  cents, 
out  of  which  to  get  the  5  cents  for  the  pie. 
Just  as  appellant  got  the  pie,  the  train  bell 
rang,  and  he  ran  to  catch  the  train  without 
getting  his  change.  The  next  day  appellant 
was  going  west  from  Houston,  and  took  his 
dinner  in  the  dining  room  adjoining  the  lunch 
stand,  and,  after  eating,  went  to  the  lunch 
stand,  and  asked  Rhodes  for  the  change  be 
had  left  and  Rhodes  said  that  appellant  had 
gotten  his  change.  Several  days  afterwards 
appellant  went  to  the  lunch  stand,  and,  after 
eating,  again  demanded  the  45  cents  he  had 
left  After  talking  for  a  while,  appellant 
charged  Rhodes  with  taking  the  money,  and 
Rhodes,  with  an  oath,  told  him  he  would 
"fix  him,"  and  started  to  get  over  the  counter. 
Appellant  started  out  and  when  Just  out- 
side the  door  applied  a  very  opprobrious  and 
insulting  ^Ithet  to  Rhodes,  who  then  got  a 
pistol  and  ran  after  appellant,  and,  as  he  was 
getting  on  the  train,  shot  him  in  the  leg. 
There  was  no  testimony  tending  to  show 
that  Rhodes  was  of  a  violent  or  dangerous 
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disiwsltion,  except  that  be  shot  appellant 
after  be  had  charged  him  with  theft  and  ap- 
plied to  him  a  vile  epithet  that  always  pro- 
Tol:es  intense  resentment  In  this  section  of 
the  country,  and  had  Invited  him  out  to 
fight.  It  will  be  noted  that  the  difBculty 
occurred  seTeral  days  after  appellant  lost 
his  money,  and  after  appellant  had  been 
waited  on  and  paid  for  bis  lunch.  Rhodes  at 
the  time  was  not  engaged  In  any  service  for 
Us  master,  and  the  quarrel  arose  over  a 
matter  In  which  appellee  did  not  have  the 
least  interest,  or  with  which  it  was  at  all 
comiected.  Rhodes  was  not  acting  In  fur^ 
therance  of  the  master's  business,  or  for  the 
accomirilshment  of  the  object  for  which  he 
■was  employed.  He  was  resenting  insults 
heaped  on  him  by  appellant;  and  while  the 
remote  cause  of  the  difficulty  was  a  matter 
connected  with  the  business  of  appellee,  It 
was  too  remote  to  connect  appellee  with  it. 
"When  a  recovery  Is  sought  of  the  master 
for  an  injury  inflicted  by  his  servant,  the 
plaiotitr  most  show  that  the  servant  did  the 
wrong  while  acting  within  the  scope  of  his 
employm^it"  Railway  Co.  v.  Anderson,  82 
Tex.  516,  17  8.  W,  1089,  27  Am.  St  Rep. 
902;  Railroad  Co.  t.  Cooper,  8S  Tex.  607,  32 
B.  W.  617. 

There  is  no  error  in  the  Judgment,  and  It 
Is  affirmed. 

On  Motion  for  Rehearing; 

(Jan.  22,  1902.) 

It  is  contended  by  appellant  that  the  serv- 
ant of  appellee  was  acting  within  the  scope 
of  bis  employment  when  he  shot  appellant. 
The  general  and  inflexible  rule  controlling  in 
all  such  cases  as  the  present  Is,  as  stated  in 
Wood,  Mast  &  S.  (  279,  that  for  all  acts 
done  by  the  servant  under  the  express  or- 
ders or  direction  of  the  master,  as  well  as 
for  all  acts  done  In  the  execution  of  his  mas- 
ter's business,  within  the  scope  of  his  em- 
ployment the  master  is  responsible,  but 
when  the  act  is  not  within  the  scope  of  his 
employment  or  in  obedience  to  the  master's 
orders,  It  is  the  act  of  the  servant  and  not 
the  master,  and  the  servant  alone  Is  respon- 
sible therefor.  If  the  foregoing  rule  is  ap- 
plied to  the  facts  in  this  case  It  is  clear 
appellee  cannot  be  held  liable.  It  is  not 
<^nt«ided  that  Rhodes  was  acting  under  ex- 
press orders  of  appellee  when  he  shot  ap- 
pellant and  be  was  forwarding  no  part  of 
bis  master's  business  when  he  fired  the  shot 
He  had  collected  the  amount  due  for  the 
food  furnished  appellant  and  was  not  there- 
fore engaged  In  collecting  for  the  master. 
He  was  not  protecting  the  property  of  the 
mftiiter,  for  no  attack  was  being  made.  The 
difficulty  arose  from  Insults  heaped  upon  the 
i'Tvant  with  which  the  master  could  have 
no  possible  concern.  No  stretch  of  the  doc- 
trine that  masters  are  liable  for  the  torts 
of  servants  when  committed  within  the  scope 
of  their  employment  can  make  it  cover  such 
66S.W^16 


a  case  as  this.  CandlfC  v.  Railway  Co.  (La.) 
7  South.  001;  Turley  v.  Railroad  (X.  EL) 
47  Ati.  261.  In  the  last-named  case  the  ap- 
pellant was  shot  by  a  sert'ant  of  appellee 
employed  to  clean  and  care  tor  the  lamps  In 
the  freight  yard.  Appellant  was  trespassing 
on  the  yard,  and  was  fired  upon  and  wound- 
ed by  the  8er\-ant  and  it  was  said  by  the 
court:  "As  there  was  no  evidence  tending 
to  show  that  the  shooting  of  the  plaintiff  by 
Saxton  resulted  from  any  fault  of  the  de- 
fendants, was  directed  by  them,  or  done  by 
their  authority,  or  was  any  part  of  Saxton's 
work  of  cleaning  and  caring  for  the  lamps  In 
the  yard,  for  which  he  was  employed,  and 
which  was  the  sole  capacity  in  which  be  rep- 
resented the  defendants,  it  cannot  be  found 
that  the  act  of  Saxton  complained  of,  wheth- 
er willful  or  negligent  was  the  defendants' 
act  or  within  the  scope  of  Saxton's  em- 
ployment by  them."  The  case  of  Railway 
Oo.  V.  La  Prelle  (Tex.  Civ.  App.)  65  S.  W. 
488.  decided  by  the  court  of  civil  appeals  of 
the  Third  district  Is  cited  as  being  in  con- 
flict with  the  opinion  herein  expressed,  bnt 
we  are  of  the  opinion  that  the  cases  are  not 
at  all  similar.  In  that  case  a  conductor  made 
an  assault  on  a  passenger  while  on  a  train. 
In  such  cases  It  is  held,  by  the  weight  of  au- 
thority, that  It  is  not  merely  a  question  of 
negligence,  nor  is  It  strictly  a  question  de- 
pending upon  the  scope  of  the  servant's  par- 
ticular employment  but  It  Is  a  question  of 
the  absolute  duty  of  a  railroad  company  to 
its  passengers  as  long  as  the  relation  sub- 
sists, and  a  breach  of  that  duty  on  Its  part 
whether  caused  by  the  willful  act  of  an  em- 
ploy6  or  not  As  said  by  Elliott  in  his 
work  on  Railroads,  {  1638:  "A  carrier  Is 
bound  to  discharge  the  implied  duty,  aris- 
ing out  of  Its  contract  and  Imposed  by  law, 
that  Its  passengers  shall  be  protected  from 
injury  by  its  servants,  and  shall  not  be  will- 
fully insulted  and  harmed  by  them,  and  if 
it  commits  the  discharge  of  this  duty  to  an 
employ^  It  may  well  be  held  to  do  so  at  Its 
peril,  notwithstanding  the  exercise  of  care 
on  its  part  in  selecting  its  servants."  It  is 
doubtless  true  that  the  words  of  provocation 
used  by  appellant  did  not  Justify  the- assault 
by  Rhodes,  but  he  was  performing  no  serv- 
ice for  appellee  when  he  committed  the  as- 
sault bis  action  was  without  the  sanction  of 
the  master,  and  It  was  done  at  a  time  and 
place  when  appellee  owed  no  duty  whatever 
to  appellant,  and  It  is  In  no  wise  responsible 
for  any  damages  arising  from  such  assault 
Howe  T.  Newmarch,  91  Mass.  49.  As  said 
in  the  case  last  cited:  "And  In  an  action  of 
tort  In  the  nature  of  an  action  on  the  case 
the  master  is  not  responsible  if  the  wrong 
done  by  the  servant  Is  done  without  his  au- 
thority, and  not  for  the  purpose  of  executing 
his  orders  or  doing  his  work.  8o  that  If  the 
servant  wholly  for  a  purpose  of  his  own, 
disregarding  the  object  for  which  be  is  em- 
ployed, and  not  Intending  by  his  act  to  ex-^ 
ecute  it  does  an  Injury  to  another  not  within'^ 
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the  scope  of  bta  employineiit,  the  master  Is 
not  liable." 
The  motion  for  rehearing  is  overruled. 


McBRlDB  T.   PUCKBTT.t 

(Court  At  Civil   Appeals  of  Texas.     Dec.   IS, 

1901.) 

LANDLORD  AND  TENANT— RSNT—SHAUB  OF 
CROP-LANDLORD'S  LlBN-PROCBBDINOa  DH- 
VBSTINO  LIBN— PLGADIN03-INDBFINITE  AI.- 
LEGATIONS— OBJECTION  TO  BVIDBNCBl-MO- 
nON  FOR  NEW  TRLVL-DILIOBNCE. 

1.  Where  a  petition  is  good  aa  against  a  gen- 
eral demurrer,  and  subject  00I7  to  special  ex- 
ception, advantage  of  the  defects  cannot  be 
taken  by  objections  to  testimony  tending  to 
support  its  allegations,  liowever  general  or 
Indefinite  they   may   be. 

2.  Where  a  crop  of  cotton  Is  raised  on  land 
rented  on  condition  that  the  landlord  shall  re- 
ceive oue-haif  the  crop,  he  is  entitled  to  one- 
half  the  cotton  seed  as  well  as  to  one-half  the 
lint. 

3.  Where  a  landlord  levied  a  distress  war- 
rant on  cotton  raised  on  his  land  by  his  tenant 
for  failure  to  pay  the  rent,  and  the  tenant  re- 

S levied  the  cotton,   such   proceedings  did   not 
ischarge  it  of  the  iaudlora's  lieu. 

4.  Where  it  appears  from  the  affidavits  in 
support  of  a  motion  for  new  trial  that  the  evi- 
dence claimed  to  be  newly  discovered,  and  for 
which  the  new  trial  is  aslfed,  either  was  or 
should  have  been  known  before  the  trial,  and 
no  diligence  is  shown  to  excuse  its  absence, 
the  motion  should  be  denied. 

Appeal  from  county  court,  Karnes  county; 
A.  J.  Parker,  Judge. 

Action  by  T.  D.  Puckett  against  S.  S.  Mc- 
Bride.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

T.  J.  Belcher  and  M.  B.  Little,  for  appel- 
lant   A.  J.  Pricbard,  for  appellee. 

NEILL,  J.  The  appellee  sued  appellant 
tor  $216.78,  alleged  to  be  due  him  on  a  rental 
contract  made  between  the  parties  In  Janu- 
ary, 1900,  by  which  appellee  leased  to  ap- 
pellant for  Uie  term  of  one  year  100  acres 
of  land.  The  petition  alleges  that  appellee, 
as  appellant's  landlord,  on  divers  days  dur- 
ing the  term  of  lease,  at  appellant's  special 
instance  and  request,  under  the  contract,  ad- 
vanced the  latter,  for  the  purpose  of  enabling 
him  to  make  and  gather  the  crop  on  the 
rented  premises,  the  several  sums  of  money, 
supplies,  merchandise,  and  rents  specified  In 
an  Itemized  account  attached  to  and  made  a 
part  of  the  petition,  amounting  in  the  aggre- 
gate to  $216.78;  that  by  the  terms  of  the 
contract,  as  well  as  perforce  of  statute,  the 
appellee  has  a  landlord's  lien  upon  all  the 
corn  and  cotton  raised  by  appellant  on  the 
premises  during  the  term  of  lease  to  secure 
the  payment  of  said  indebtedness,  which  was 
alleged  to  be  due  and  unpaid.  The  petition 
averred  that  prior  to  the  Institution  of  the 
suit  appellee  had  sued  out  a  distress  warrant 
for  said  indebtedness,  which  was  levied  upon 
10  bales  of  cotton  raised  by  appellant  upon 
tlie  premises;    that  after  the  levy  appellant 

*  Bebtarlns  denied  Januarjr  22.  1902. 


executed,  with  two  sureties,  his  replevy  bond 
to  him,  and  thereby  obtained  possession  of 
the  cotton  after  it  had  been  seised,  by  virtue 
of  the  writ,  by  the  sheriff.  He  prayed  Judg- 
ment for  his  debt,  together  with  a  foreclo- 
snre  of  his  lien,  as  well  as  for  judgment 
against  appellant  and  the  sureties,  on  his  re- 
plevy bond.  The  appellant  (defendant  be- 
low) answered:  (1)  By  plea  to  the  Jurisdic- 
tion, In  y/h\eb  he  averred  that  appellee  had 
falsely  alleged  the  amount  of  the  indebted- 
ness to  be  $216.78  for  the  fraudulent  purpose 
of  giving  the  court  Jurisdiction;  (2)  that  be 
did  not  owe  certain  items  of  indebtedness 
specified  In  the  account  attached  to  the  pe- 
tition; and  (3)  by  pleading  set-offs.  He  also 
pleaded  In  reconvention  actual  and  vindictive 
damages  for  the  wrong;ful  and  malicions  su- 
ing out  of  the  distress  warrant.  The  case 
was  tried  before  a  Jury,  and  the  trial  re- 
sulted in  a  Judgment  in  favor  of  appellee  for 
$165. 

Conclusions  of  Law. 

1.  The  first  and  second  assignments  of  er- 
ror complain  of  the  court's  admitting  evi- 
dence tending  to  prove  certain  items  specifiCNl 
In  the  account  attached  to  the  petition,  upon 
the  grounds  that  appellee's  allegations  were 
not  sufficient  to  notify  him  that  such  testimony 
would  be  offered  In  evidence,  and  that  there 
was  a  variance  between  the  testimony  offered 
and  the  allegations  in  appellee's  petition. 
The  petition  Is  good  against  a  general  de- 
murrer, and  It  Is  well  settled  that  a  petition 
subject  only  to  special  exceptions  cannot  be 
taken  advantage  of  by  objections  to  testi- 
mony tending  to  support  its  allegations,  how- 
ever general  or  indefinite  they  may  be.  Ap- 
pellant should  have  indicated  his  objections 
by  special  exceptions  to  the  petition,  and  not 
by  excepting  to  testimony  tending  to  support 
its  allegations.  Powers  v.  Caldwell,  25  Tex. 
352;  Insurance  Co.  v.  Woodward  (Tex.  Civ. 
App.)  45  S.  W.  187,  and  authorities  cited. 
We  can  see  no  variance  between  the  allega- 
tions in  the  petition  and  the  evidence  object- 
ed to  that  would  authorize  the  court  to  ex- 
clude the  testimony. 

2.  The  same  may  be  said  as  to  the  third 
and  fourth  assignments  of  error,  in  which 
objections  are  made  to  evidence  offered  to  es- 
tablish an  item  of  indebtedness  of  $53  in  the 
account  for  cotton  seed,  and  to  the  charge  in 
submitting  such  item  to  the  Jury,  and  allow- 
ing them  to  find  it  due  plaintiff  as  rents. 
Appellee  sued  for  rent,  as  well  as  supplies 
and  money  advanced  to  appellant  as  his  t«i- 
ant.  The  testimony  shows  that  appellee,  un- 
der the  contract  of  lease,  was  entiUed  to 
one-half  of  the  cotton  grown  on  the  land  in 
part  consideration  of  his  letting  it  to  appel- 
lant. This  compensation  Is  in  the  nature  of 
rent,  and  appellee  was  as  much  entitled  to 
one-half  of  the  seed  when  the  cotton  was 
ginned  as  to  the  lint  The  evidence  shows 
that  appellant  appropriated  to  his  own  use 
the  value  of  appellee's  half  of  the  seed.  And 
we  think  that  the  allegations  in  the  petition, 
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In  the  absence  of  special  exceptions,  were 
sufficient  for  the  admlBslon  of  tbe  evidence, 
and  tliat  the  eTidence  Bustalns  tbe  aUega- 
tiona,  and  authorized  the  court  to  submit  the 
question  of  the  rent  due  In  its  charge  to  the 
jury. 

3.  The  fact  that  the  cotton  seized  by  virtue 
of  tbe  distress  warrant  was  replevied  by  ap- 
pellant did  not  discharge  it  of  the  landlord's 
lien.  Itae  facts  constituting  such  a  lien  hav- 
ing been  alleged  and  proved,  the  court  did 
not  err  In  decreeing  Its  foreclosure.  McEvoy 
V.  Niece  (Tex.  Civ.  App.)  BO  S.  W.  424. 

4.  The  court  did  not  err  in  Tefosing  to 
grant  appellant  a  new  trial  upon  the  ground 
at  newly-dlscovered  evidence.  It  appears 
from  the  affidavit  of  the  parties  attached  to 
the  application  for  a  new  trial,  by  whom  it 
Is  claimed  that  the  evidence  newly  discov- 
ered cotdd  be  shown,  that  such  evidence  was 
or  should  have  been  known  by  appellant 
when  the  case  was  tried,  and  no  diligence 
whatever  Is  shown  which  can  excuse  him 
tee  not  having  the  testimony  of  the  witnesses 
when  the  case  was  tried.  Besides,  such  evi- 
dence would  be  cumulative  only. 

The  Judgment  of  the  coun^  court  la  af- 
Qnned. 


BOYD  V.  MONTGOMERY.* 

(Court  of  Civil  Appeals  of  Texas.     Nov.  10, 

1901.) 

SCHOOL  LANDS— EUQIBILITT  TO  PURCHASE. 
Under  Rev.  St.  art.  4218f,  providiug  that 
no  school  land  shall  be  sold  except  to  an  ac- 
tnal  settler  thereon,  or  to  a  bona  fide  pur- 
chaser of  other  school  lands  as  additional 
tho'eto,  one  who  marries  the  widow  of  a  pur^ 
chaser  of  school  land,  and  thereafter  resides 
thereon  with  her,  is  not  thereby  made  eligible 
to  puivhose  additional  school  lands. 

Appeal  from  district  court,  Nolan  county; 
W.  R.  Smltb,  Judge. 

Action  by  J.  C.  Montgomery  against  W.  H. 
Boyd.  From  a  Judgment  for  plaintiff,  de- 
fmdant  appeals.    Affirmed. 

Beall  &  Beall,  for  appellant  A.  H.  Kirby, 
Claud  McCauley,  and  Theodore  Mack,  for  ai>- 
pellee. 

CONNER,  O.  J.  This  suit  was  instituted 
by  appellee  for  tlie  recovery  of  the  B.  %  of 
section  62.  block  21,  state  school  lands,  In 
Nolan  county.  Tlie  facts  show  that  appellee 
was  the  owner  of  and  an  actual  settler  upon 
the  S.  XL  %  of  section  55,  block  20,  within 
a  radhis  of  five  miles  of  tiie  land  in  contro- 
versy, and  that  as  such,  on  June  25,  1900, 
be  made  application,  obligation,  and  first  pay- 
ment In  due  form  to  purcbB£e  said  east  half 
section  as  additional  land  to  his  home  sec- 
tion, as  provided  in  our  statutes  on  the  sub- 
ject. This  application  was  rejected  by  the 
commissioner  of  the  general  land  office  on  the 
gnnnd  that  the  land  had  theretofore  beoi 
awarded  to  appellant,  and  hence  this  suit. 

-  tUbau-ing  dmled  Juuory  U,  UM,  and  writ  o( 
•rror  denied  by  supreme  court. 


Appellant's  title,  as  appears  from  the  evi- 
dence excluded,  and  to  the  exclusion  of  which 
error  is  assigned,  was  by  virtue  of  an  ap- 
plication, obligation,  and  payment  made  by 
him  in  May,  1886,  followed  by  an  award  of 
the  commissioner.  The  award  of  the  land  in 
controversy  to  appellant  was  as  additional 
to  the  B.  W.  ^  of  said  section  62,  upon  which 
be  resided  at  the  time,  and  the  proceedings 
were  in  all  resx)ectB  regular,  and  conferred 
the  superior  right  herein,  unless  the  facts 
upon  which  depend  appellant's  right  to  said 
S.  W.  %  of  section  62  have  the  effect  to  de- 
feat him.  These  facts  are  that  in  1885,  or 
prior  thereto,  one  B.  Coffee  became  the  pur- 
chaser and  owner  in  fee  simple  of  said  S.  W. 
^  of  section  62,  and  resided  thereon  with  his 
wife  and  aevexal  children  aa  his  home.  E. 
Coffee  died,  and  about  the  year  1886  appel- 
lant married  his  widow.  AK>eUant  and  tho 
widow  of  E.  Ooffee,  since  their  marriage,  to- 
gether with  the  children  of  said  Coffee  and 
subsequent  children  of  thehr  own,  continu- 
ously resided  upon,  cultivated,  and  used  said 
southwest  quarter  as  their  home.  The  sub- 
SPtantlal  question  presented  by  the  assign- 
ments of  error  on  this  appeal,  which  is  from 
a  Judgment  against  him,  is  whether  such 
facts  constitute  appellant  an  eligible  pur- 
chaser of  the  land  in  controversy. 

"Except  where  otherwise  provided  by  law," 
no  sale  of  state  school  land  to  one  not  an 
"actual  settler"  thereon  is  autborized.  Rev. 
St  art  4218f.  The  same  article,  however, 
provides  that  "any  bona  flde  purchaser  who 
has  heretofore  purchased,  or  who  may  here- 
after purchase  any  lands  as  provided  herein, 
shall  have  the  right  to  purchase  other  lands 
In  addition  thereto."  It  is  the  aid  of  the  lat- 
ter provision  alone  that  is  Invoked  in  be- 
half of  appellant  herein,  for  It  is  conceded 
that  he  is  not  nor  has  he  ever  been,  an 
"actual  settler"  on  the  land  in  controversy, 
though  since  the  award  to  bim  he  has  placed 
thereon  improvements  and  cultivated  and 
used  in  connection  with  his  home  some  35 
acres  thereof.  It  seems  quite  plain  to  oa 
that  the  question  presented  must  be  deter- 
mined adversely  to  appellant's  contention. 
The  unmistakable  piu^ose  of  all  of  our  laws 
on  the  subject  has  been  to  limit  the  sale  of 
state  school  lands.  No  authority  is  conferred 
upon  the  commls^oner  of  the  general  land 
office  to  sell  to  persons  generally,  or  to  ac- 
cept the  application  to  purchase  of  any  per- 
son not  within  the  classes  specified  in  the 
law.  So  far  as  is  pertinent  to  the  present 
controversy,  that  statute  _  has  defined  but 
two  classes, — those  who  are  actual  settlers 
upon  land  tiie  purchase  of  which  la  desired, 
and  those  wbo  may  theretofore  have  pur- 
chased and  become  actual  settlers  upon  ad- 
jacent school  lands.  The  classes  seem  quite 
distinct  and  easy  of  ascertainment  Appel- 
lant plainly  does  not  fall  within  either  class. 
To  entitle  bim  to  additional  land,  be  must 
not  only  be  a  resident— an  actual  settler-^ 
upon  school  land  within  the  prescribed  ra^ 
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dlus,  but  he  must  also  have  been  a  purchaser 
thereof.  Appellant  never  purchased  or  be- 
came the  owner  of  the  S.  W.  \i,  of  section  62, 
upon  which  he  resides,  within  the  meaning 
of  the  statute  quoted.  Full  title  thereto  be- 
came vested  in  £.  Coffee  before  his  death. 
Appellant's  right  therein  was  but  possessory, 
—the  right  to  occupy,  use,  and  cultivate  It  as 
a  homestead.  The  statute  authorizes  the 
lease  of  school  lands  In  certain  instances  and 
for  certain  fixed  periods,  whereby  persons 
may  acquire  possessory  right  thereto;  but 
Buch  possessory  right  alone  has  never  been 
held  to  confer  upon  the  lessee  the  right  to 
purchase  school  land  additional  thereto.  We 
cannot  see  that  appellant's  right  In  bis  home 
quarter  is  on  any  higher  plane.  The  mode 
of  Its  acquisition  Is,  indeed,  different,  and  Its 
duration  and  value  may  be  greater;  but  his 
status  or  class  Is  nevertheless  that  of  a  mere 
possessor,  and  not  that  of  ■  a  purchaser. 
There  was  no  error,  therefore,  in  excluding 
appellant's  application. 

Appellant  presented  no  Issue  of  improve- 
ments in  good  faith,  and  there  Is  evidence 
supporting  the  court's  finding  that  appellee's 
purchase  was  without  the  collusion  charged, 
HQd  we  therefore  adopt  the  trial  court's  find- 
ings of  fact,  and  affirm  the  Judgment 


STBATTON  v.  WEST  et  al.* 

(Court  of  Civil  Appeals  of  Texas.     Dec.  18, 

1901.) 

PARTITION    DEED— WATER    RIGHTS. 

The  respective  grantors  of  plaintifF  and 
defendant,  owning  a  tract  of  land  as  tenants 
in  commou,  divided  it  Into  lots,  and  partition- 
ed it  by  deed.  A  creelt  ran  throuKh  the  land, 
and  a  dam  and  system  of  irrigating  ditches 
had  been  constructed,  conveying  the  water  to 
tanlcs  for  watering  cattle  on  lots  which  were 
allotted  to  defendant's  grantor,  and  for  irri|;at- 
Ing  purposes  to  the  lot  received  by  plaintiff's 
grantor.  The  partition  deed  provided  that  "ail 
water  rights  and  rights  to  use  said  ditches 
are  expressly  nnderstood  to  remain,"  and  "for- 
ever shall  inure  to  the  owners  of  the  land  abut- 
ting" on  the  creek.  Plaintiff'B  deed  gave  him 
the  same  rights  as  his  grantor  had  under  snch 
partition  deed.  Held,  that  defendant  had  the 
right  to  maintain  the  ditches  and  tanks  and 
nse  the  water  for  watering  stock  on  his  lands 
as  sudi  ditches  and  tanks  existed  and  water 
was  nsed  when  such  partition  was  made. 

Appeal  from  district  court,  Kinney  county; 
J.  M.  Goggln,  Judge. 

Action  by  B.  Stratton  against  West  &  Ben- 
nett From  a  Judgment  granting  only  a  por- 
tion of  the  r^Ief  sought  plaintiff  appeals. 
Afilrmed. 

The  amended  original  petition  of  appellant 
alleged  that  he  ovned  and  used  as  a  bay 
farm,  orchard,  etc.,  a  tract  of  316  acres  of 
land  in  the  Dolores  Soto  de  Beales  11-league 
grant  In  Kinney  county,  and  near  Its  south- 
west boundary  line,  and  owned  also  a  dam 
and  Irrigation  ditch  and  system  beginning 
wttb  the  dam  In  Las  Moras  creek,  about 


>  Rehearing  denied  January  22,  U02,  and  writ  ot 
•rror  denied  by  luprema  court. 


the  middle  of  the  grant  and  miming  on  the 
east  Bide  of  the  creek  down  to  and  over 
plaintiff's  farm,  the  same  being  a  well  con- 
structed, defined,  and  maintained  ditch,  capa- 
ble of  carrying,  and  which  does  at  all  times 
when  not  molested  carry,  a  large  quantity 
of  water  from  said  dam  to  the  farm,  which 
Is  used  to  irrigate  It  for  the  purposes  afore- 
said; that  said  district  is  arid,  and  fruit 
raising  and  hay  growing  and  farming  gen- 
erally are  practically  impossible  without  Irri- 
gation; that  plaintiff's  farm  has  been  irri- 
gated and  cultivated  by  means  of  said  dam 
and  ditch  from  time  Immemorial;  that  on 
June  8,  1882,  the  said  Dolores  Land  &  Cattie 
Company  owned  said  grant  and  cultivated 
said  farm  with  said  ditch,  and  at  said  time 
said  company  partitioned  said  grant  B.  F. 
Alexander  receiving  the  said  farm,  together 
with  said  dam  and  ditch  and  irrigation  sys- 
tem, as  appurtenant  thereto  and  as  a  part 
thereof;  that  the  land  above  said  farm  on  the 
creek,  and  through  which  said  ditch  ran. 
went  to  other  parties;  that  Alexander  at 
once  went  Into  possession  and  use  of  the 
farm,  ditch,  and  dam,  and  so  continued  with- 
out hindrance  until  August  8,  1893,  when  he 
sold  and  conveyed  the  farm  to  plaintiff,  to- 
gether with  the  dam  and  ditch,  as  appurte- 
nant thereto  and  as  part  thereof,  and  that 
from  that  time  down  to  February  10,  1901, 
plaintiff  has  continuously  possessed  and  used 
tbe  farm,  ditch,  and  dam  to  the  exclusion  of 
every  one  else;  that  on  the  last-named  date 
defendants  entered  upon  and  took  possession 
of  plalntifTs  ditch,  and  excluded  plaintiff 
therefrom,  and  cut  said  ditch  at  a  point  Just 
above  bis  farm,  and  again  at  a  point  about 
two  miles  above  said  farm,  and  at  both 
places  diverted  the  water  to  the  total  exclu- 
sion of  plaintiff,  and  continued  to  do  so  until 
the  temporary  Injunction  was  granted  plain- 
tiff herein  to  his  great  and  Irreparable  dam- 
age (special  damages  being  alleged);  that 
plaintiff  and  his  grantors  have  had  peaceable 
and  adverse  possession  of  the  dam,  ditch, 
and  system,  using  and  enjoying  tbe  same,  for 
more  than  10  years.  The  prayer  was  for  per- 
petuation of  the  Injunction,  for  the  damages, 
and  general  relief.  The  Judgment  recites 
that  after  hearing  the  evidence  the  court  was 
of  opinion  that  defendants  have  the  right  to 
divert  a  reasonable  amount  of  water  from 
the  ditch  for  the  purpose  of  Irrigating  their 
tilUibie  land  abutting  the  ditch,  and  convey- 
ing water  to  the  tank  situated  upon  certain 
land  conveyed  to  defendants  by  Pratt  & 
Hays,  but  they  have  no  right  to  divert  tbe 
water  from  said  ditch  at  a  point  above  the 
Stratton  farm,  and  conveying  the  same  to 
ground  tanks  or  ditches  upon  tbe  land  con- 
veyed by  Alexander  to  defendants,  or  to  con- 
vey water  from  said  main  ditch  upon  lauds 
to  the  south  and  cast  of  plalntifTs  land,  and 
decreed  accordingly,  amending  the  Injunc- 
tion. Tbe  material  facts  are  as  follows: 
Prior  to  June  30,  1892,  the  11-league  gntnt 
was  owned  by  tbe  Dolores  Land  &   Cattle 
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Company  and  R.  F.  Alexander  as  tenants  in 
common.  On  that  date  tbey  bad  a  partition 
by  deed,  by  which  Alexander  got  those  sub- 
dlrialonB  on  the  map  attached  hereto,  marked 
"A,"  and  the  company  got  those  marked 
"Dol."  The  trial  court  found  as  a  fact  that 
for  many  years  prior  to  said  partition,  and 
at  that  time,  the  Las  Moras  creek  hod  been 
diverted  Into  a  system  of  irrigation  ditches 
on  its  east  side,  and  running  nearly  parallel 
with  the  creek,  through  subdivisions  10,  0, 
and  8,  and  its  waters  had  been  used  for  tbe 
pnipose  of  irrigating  such  land  as  was  sub- 
ject to  Irrigation  from  the  ditches,  and  also 
tor  the  purpose  of  watering  the  stock  run- 
ning In  the  pastures  inclosed  In  said  subdi- 
visions, and  that  the  main  ditch  divided  upon 
subdivision  9,  Just  north  of  the  Stratton  farm, 
—one  branch  running  down  and  acrcss  said 
tarm,  and  the  other  bearing  to  the  southeast, 
connecting  with  an  artiflciol  tank  for  the 
purpose  of  filling  such  tank  in  subdivision  9. 
The  court  also  found  that  prior  to  1892  two 
ditches  other  than  the  above  one  now  in  use 
had  been  constructed  and  used  for  the  pur- 
Itose  of  irrigating  the  land  now  belonging  to 
defendants,  lying  between  the  ditch  now  in 
use  and  the  Las  Moras  creek,  but  that  in 
1892.  when  the  partition  deed  was  made,  and 
for  aboat  eight  years  prior  thereto,  neither 
of  said  two  ditches  bad  been  used;  that  at 
many  places  the  ditch  now  in  use  Is  of  easy 
access  for  cattle  to  water,  but  that  defend- 
ants maintain  a  wire  fence  parallel  with,  and 
abont  300  varas  east  of,  it,  extending  from 
the  railroad  right  of  way  south,  which  pre- 
vents cattle  from  reaching  the  ditch  or  the 
creek,  which  fence  was  constructed  before 
the  partition,  and  has  so  remained  ever  since; 
that  prior  to  tbe  partition  the  Dolores  Land 
Sc  Cattle  Company  had  fenced  that  portion 
of  its  land  north  and  east  of  the  Stratton 
land,  thereby  cutting  off  that  portion  of  the 
land  used  for  pasture  purposes,  with  the 
tanks  thereon,  from  the  farm  afterwards  ac- 
quired by  Stratton,  with  the  branch  of  the 
ditch  leading  thereto;  that  there  had  been  no 
changes  In  the  fences  since;  that,  for  the  pur- 
pose of  watering  stock  on  said  pasture  lands 
(that  Is,  on  the  lands  acquired  by  Alexander, 
as  well  as  those  partitioned  to  the  Dolores 
Land  &  Cattle  Company),  both  the  owners 
of  said  pasture  lands  had  conducted  water 
tbrongh  the  ditches  running  to  said  tanks. 
In  order  that  the  cattle  running  therein  might 
have  water.  The  partition  deed  has  tbe  fol- 
lowing provision  relative  to  water  rights: 
"All  water  rights  and  rights  to  use  said 
ditches  are  expressly  understood  to  remain 
appurtenant  to  the  lands  fronting  on  the  said 
Las  Moras  creek  or  said  ditches,  and  forever 
shall  Inure  to  the  owners  of  the  land  abut- 
ting thereon,  without  diminution,  except  that 
arising  from  the  reasonable  use  of  the  water 
by  owners  above;  and  these  rights  shall  ex- 
tend to  and  Include  the  right  of  any  owner 
to  clean,  keep  open,  and  repair  said  ditches 
on  any  lands  above  him,  her,  or  it  hicluded 


within  the  Dolores  grant"  Alexander  in  Au- 
gust, 1893,  sold  the  tract  of  31G  acres  marked 
"Stratton"  on  the  plat  to  appellant  by  a  deed 
which  contains  the  following  clause:  "And 
It  is  imderstood  and  agreed  that  this  convey- 
ance guaranties  to  the  said  R.  Stratton  the 
same  rights  to  the  water  and  ditches  on  the 
Dolores  grant  that  were  secured  to  me  in 
the  deed  of  partition.  •  •  •  And  it  is  al- 
so understood  that  the  said  B.  F.  Alexander 
reserves  the  right  to  the  ditches,  and  to  con- 
vey water  across  the  land  hereby  conveyed 
to  other  lands  below,  if  so  desired."  Alex- 
ander in  March,  1896,  conveyed  to  defendants 
West  &  Bennett  the  balance  of  the  lands  he 
acquired  in  the  partition;  and  In  December, 
1890,  they  by  purchase  became  the  owners 
of  all  the  subdlTlsion  0;  also  held  by  lease 
all  other  lands  owned  by  the  Dolores  Land 
&  Cattle  Company  on  the  east  Side  of  the 
creek.  The  court  found  also  that  another  ar- 
tificial tank  on  subdivision  8,  southeast  of 
the  Stratton  farm,  had  been  enlarged  by  de- 
fendants since  they  bought  tbe  land,  and  that 
by  running  the  waters  of  the  creek  through 
said  ditches  as  originally  constructed  and 
used  they  were  filling  the  first  tank  on  No. 
9,  and  thence  conducting  the  water  through 
ditches  as  originally  constructed  over  subdi- 
visions 0  and  8  into  said  second  tank.  As 
the  decree  perpetuates  the  injunction  as  to 
this  second  tank  for  other  reasons,  and  as 
there  are  no  cross  assignments,  we  need  no- 
tice it  no  further  in  this  opinion.  Appel- 
lant's brief  is  founded  in  part  upon  what  he 
claims  are  mistakes  in  the  court's  findings 
of  fact.  Before  proceeding  to  the  law  of  the 
case,  these  matters  of  fact  should  be  settled. 
It  appears  to  be  claimed  that  there  Is  no  tes- 
timony upon  which  to  base  the  fact  that  the 
lateral  ditch  going  from  the  main  ditch  in 
question  to  the  tanks  was  In  use  before  and 
at  the  time  of  the  partition  for  the  purpose 
of  supplying  water  for  stock  In  the  pasture. 
The  testimony  of  Hodges,  Alexander,  and 
Terasas  indicates  that  such  was  the  fact. 
There  is  testimony  that  the  owners  long  pri- 
or to  the  partition  and  at  that  time  bad  the 
pasitare  fence  so  adjusted  as  to  keep  stock 
from  the  ditch  and  creek,  and,  to  supply  wa- 
ter to  the  pasture,  used  this  lateral.  It  Is 
not  for  us  to  substitute  our  views  of  the  evi- 
dence resolved  by  the  trial  Judge,  where  there 
is  testimony  in  favcr  of  his  finding.  There 
is  also  testimony  that  the  ditch  in  question 
had  been  to  some  extent  used,  and  was  being 
used,  to  irrlgrate  tillable  lands  above  the 
Stratton  farm.  And  at  that  time,  and  for  a 
long  time  previous,  all  ditches  leading  from 
the  creek  had  ceased  to  be  used,  except  the 
one  in  question.  Under  these  circum^ances 
tbe  partition  deed  was  made.  It  stipulated 
that  each  and  all  of  the  subdivisions  to  be 
allotted  shall  front  on  the  Las  Moras  creek, 
and  run  to  back  lines  of  the  grant,  to  give 
tbe  back  lands  access  to  the  creek;  and  fol- 
lowing this  provision  Is  the  clause  defining 
future  water  rights.    Tlie  evidence  la  that 
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the  lands  appoitloaed  above  the  Stratton 
farm  are  only  In  small  part  capable  of  Irri- 
gation, and  that  the  rest  of  the  lands  were 
adapted  only  to  grazing  and  stock  raising. 

Joseph  Jones  and  J.  S.  Morin,  for  appel- 
lant Floyd  McOown  and  O.  O.  Olamp,  for 
appellees. 

JAMBS,  0.  J.  (after  staUng  the  facts).  1. 
The  proTlslona  of  the  partition  contemplated 
that  the  bade  landa  should  have  access  to 
water,  and  this  could  hare  been  with  a  view 
to  watering  stock  only.  Of  course,  as  ap- 
pellant contends,  the  fences  could  possibly 
have  been,  and  can  now  be.  so  adjusted  that 
stock  could  water  at  the  ditch  or  creek,  and 
it  was  and  Is  not  absolutely  necessary  for 
the  owner  of  the  back  lands  to  conduct  wa- 
ter to  tanks  in  pastures  for  that  purpose.  The 
conditions,  however,  which  existed  at  the 
time  and  before,  are  entitled  to  weight  In  ar- 
riving at  what  was  Intended  and  contem- 
plated by  Alexander  and  the  Dolores  Land  & 
Cattle  Company  when  they  stipulated  with 
reference  to  their  future  water  rights.  It 
cannot  be  denied  that,  being  the  owners,  they 
could  agree  as  they  chose  In  reference  to  this. 
Appellant  Insists  that  this  water  clause  has 
reference  only  to  ditches  taken  directly  out 
of  the  creek  below  the  main  ditch  in  ques- 
tion, and  above  Stratton's  tract,  and,  as  to 
tills  main  ditch,  it  was  constructed  and  In- 
teuded  exclusively  to  conduct  water  to  ap- 
pellant's farm,  and  he  is  entitled  to  have  it 
unmolested  by  any  one  throughout  Its  entire 
length,— the  only  limitation  upon  such  right 
being  the  right  of  the  upper  owners  to  take 
water  from  the  creek  by  ditches  below  where 
appellant's  ditch  leaves  the  creek,  and  above 
his  farm;  that  with  this  limitation,  after 
the  water  passes  into  the  ditch  In  question 
It  becomes  a  part  and  parcel  of  bis  farm, 
Just  as  if  It  was  taken  out  of  the  creek  at 
his  farm.  This  contention  we  cannot  sustain 
without  doing  violence  to  the  very  terms  of 
the  clause.  It  Includes  all  ditches,  and  we 
cannot  exclude  from  its  operation  the  only 
ditch  leading  from  the  creek  in  actual  exist- 
ence and  use  at  that  time.  We  therefore  con- 
clude that  as  far  as  appellees'  right  to  the 
use  of  the  waters  of  the  ditch  for  purposes 
of  irrigating  lands  abutting  on  the  ditch  is 
concerned,  the  Judgment  must  be  approved. 

2.  The  next  question  is  In  reference  to  the 
Judgment  allowing  appellees  water  from  this 
ditch  to  flU  the  tank.  This.  In  view  of  the 
facts  as  determined  by  the  trial  Judge,  we 
must  also  sustain.  The  water  clause  under 
consideration  Is  broad,  and  does  not  limit  the 
use  to  irrigation.  The  owners  made  this  con- 
tract in  view  of  conditions  then  existing. 
The  pasture  inclosing  the  back  lands  was 
then,  and  had  for  a  long  time  been,  fenced 
off  from  the  water,  and  supplied  with  water 
by  means  of  the  lateral  ditch.  Convenience 
doubtless  had  dictated  these  conditions,  and 
the  future  use  of  the  water  in  this  manner 


waa  not  excliided  by  the  partition  agreement 
as  naturally  woiild  have  been  the  case,  with 
these  conditions  before  the  parties,  if  they 
had  not  intended  them  to  continue  as  they 
were.  Evidently,  and  as  the  court  appears 
to  have  found,  the  fences  were  constructed  to 
separate  the  pasture  laud  from  the  irrigable 
land.  Including  the  land  afterwards  acquired 
by  Stratton.  In  the  partition,  subdivision  ti, 
upon  which  was  the  first  tank,  was  allotted 
to  the  Dolores  Land  &  Cattle  Company,  and 
No.  8,  with  the  second  tank,  to  Alexander; 
both  being  then  in  a  pasture  segregated  from 
the  ditch  by  a  fence,  and  this  lateral  furnish- 
ing water,  or  adapted  to  fumisb  water,  to 
both  tanks,— the  pasture  containing  no  other 
water.  It  can  hardly  be  presumed  that  they 
contemplated  depriving  their  lands  of  this 
water  supply,  in  view  of  these  circumstances, 
without  some  expression  to  that  efCect  On 
the  contrary,  they  must  be  taken  to  have 
meant  by  "ditches"  the  only  ditches  then  In 
use  (the  others  having  long  before  been  dis- 
continued),—the  main  and  this  lateral  ditch. 
The  Judgment  is  affirmed. 


SAN  ANTONIO  &  A.  P.  RY.  CO.  T.  CON- 
NELL.* 
(Court  of  Civil  Appeals  of  Texas.     Dec.   18, 
IDOl.) 

INJURT  TO  BUPLOYfi-FAILURB  TO  OBBT 

RULES. 

1.  Where,  in  an  action  against  a  railroad 
company  for  injury  to  an  employe.  It  is  claim- 
ed that  piaiutiff  failed  to  comply  with  certain 
rules  of  the  company,  it  is  not  error  to  permit 
the  jury  to  find  whether  a  violation  of  such 
rules  was  negligence,  and  to  refuse  to  charge 
that  a  failure  to  obey  the  rules  was  negligence 
per  se. 

2.  Where  in  an  action  for  personal  injnriee 
the  court  Is  of  the  opinion  that  the  amount  of 
the  verdict  returned  is  exceBsive,  it  may  re- 
quire a  remittitur  of  so  much  as  exceeds  rea- 
sonable compensation  for  the  injary. 

3.  Where  a  railroad  engineer.  41  years  of 
age,  earning  from  $133  to  $150  a  month,  was 
so  injured  that  one  of  his  legs  is,  and  perhaps 
will  remain,  practically  useless,  a  greater 
amount  than  $16,000  for  such  injury  is  ex- 
cessive. 

Appeal  from  district  court,  Bexar  county: 
3.  L.  Camp,  Judge. 

Action  by  Sam  Connell  against  the  Ban 
Antonio  &  Aransas  Pass  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Modified. 

Houston  Bros,  and  B.  J.  Boyle,  for  appel- 
lant   Carter  &  Lewis,  for  appellee. 

FLT,  J.  Appellee  instituted  this  suit  to 
recover  damages  accruing  by  the  negligence 
of  appellant  in  falling  to  send  a  flagman  from 
a  certain  train  standing  on  the  track  at  a 
water  station  at  Buckner  Greek,  and  warn 
appellee  by  signals,  so  as  to  prevent  the  col- 
lision between  the  eng^ine  on  which  appellee 
was  engineer  and  the  rear  end  of  the  stand- 

'  HehcarlDg  denied  January  22,  1902,  and  writ  of 
error  denied  by  supreme  court. 
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lag  train.  Tbe  trial  resulted  In  a  verdict  for 
$122,000,  of  which  $4,000,  In  obedience  to  a 
requirement  of  the  court,  was  remitted  by 
appellee,  and  Judgment  was  accordingly  en- 
tered for  $18,000.  We  conclude  that  the  Jury 
was  Justlflcd  by  the  facts  in  lindlng  that  the 
injury  occurred  through  the  negligence  of  ap- 
pellant's employte,  In  not  properly  warniug 
the  approaching  train  on  which  appellee  was 
engineer  that  another  train  was  standing  on 
the  track,  and  that  appellee  was  not  guilty 
of  contributory  negligence.  The  facts  are 
more  fully  set  forth  In  connection  with  the 
consideration  of  assignments  of  error  ques- 
tioniag  their 'sufficiency. 

The  first,  second,  and  third  assignments 
complain  of  the  charge  of  the  court  because 
it  permitted  the  Jury  to  find  whether  a  vio- 
lation of  rules  was  negligence;  the  conten- 
tion being  that  the  court  should  have  In- 
structed the  Jury  that  a  failure  to  obey  rules 
promulgated  by  the  railroad  company  was 
ae,!;Iigence  per  se.  The  instructions  com- 
plained of  are  as  follows:  "(2)  You  are  fur- 
ther charged  that  If  you  find  from  the  testi- 
mony that  the  train  which  was  standing  at 
Bucluier  Creek  sent  out  a  flagman,  and  that 
such  flagman  signaled  the  train  on  -  which 
plalntlfit  was  engineer  in  time  for  the  plain- 
tiff to  have  stopped  the  train  on  which  he 
was  engineer  and  prevented  the  collision,  and 
that  the  plaintiff  failed  to  discover  such  sig- 
nal, if  any,  or  failed  to  obey  it  if  he  did  dis- 
cover it,  and  that  such  failure  on  the  plain- 
tiff's part  was  negligence,  then  the  plaintiff 
cannot  recover.  (8)  You  are  further  char- 
sxi  that  if  you  find  from  the  testimony  that 
it  was  plaintiff's  duty  to  approach  the  stand- 
pipe  at  Buckner  Creek  with  his  train  under 
full  control,  and  you  further  find  that  he  fail- 
ed to  have  his  said  train  under  full  control 
In  approaching  said  Buckner  Creek,  and  that 
such  failure  was  n^ligence,  and  that  such 
negligence  contributed  to  the  collision,  then 
Uie  plaintiff  cannot  recover,  and  you  must  so 
find.  (3^  You  are  further  charged  that  if 
yon  find  from  the  testimony  that  defendant 
company  bad  at  the  time  and  prior  to  the 
departure  of  plaintiff  from  Yoakum  a  notice 
posted  in  the  bulletin  book  in  Its  office  at 
Yoakum,  or  on  the  clip  in  the  yard  of  said 
company  at  said  place,  directing  all  engine- 
men  to  protect  their  trains  at  the  Buckner 
Creek  water  tank  or  standpipe,  and  you  fur- 
ther find  that  it  was  plaintiff's  duty  to  ex- 
amine said  bulletin  book  and  clip,  before 
leaving  with  his  train,  and  yon  further  find 
that  plaintiff  failed  to  observe  said  notice  so 
posted,  if  yon  find  it  was  so  posted,  and  that 
such  failure.  If  any,  was  negligence,  and  that 
sudi  negligence,  if  any,  either  caused  or  con- 
tributed to  bis  injury,  then  plaintiff  cannot 
recover,  and  you  must  so  find.  The  burden 
of  proof  Is  upon  plaintiff  to  establish  his  case 
by  a  preponderance  of  the  testimony."  None 
of  the  cases  cited  by  appellant  sustains  Its 
contention,  and  we  have  not  seen  any  case  in 
which  It  was  held  that  a  court  would  be  Jus- 


tilled  in  telling  a  Jury  that  the  infraction  of 
a  rule  formulated  by  the  master  was  negli- 
gence per  se  in  the  servant;  and,  on  the  oth- 
er hand,  the  converse  of  the  proposition  has 
been  time  and  again  held  by  the  courts  of 
Texas.  In  the  leading  case  of  Hallway  Co. 
V.  Murphy,  46  Tex.  357,  26  Am.  Rep.  272,  It 
is  held  that  except  in  cases  Where  the  entire 
tacts  show  negligence,  or  where  a  statute  de- 
clares certain  acts  negligence,  it  is  error  for  a 
court  to  instruct  a  Jury  that  a  given  state  of 
facts  constitute  negligence.  While  not  giv- 
ing unqualified  approval  to  all  that  was  said 
in  the  Murphy  optaion,  it  was  said  in  Rail- 
way Co.  V.  HiU,  71  Tex.  451,  9  S.  W.  351: 
"We  have  been  cited  to  no  case  where  it  bad 
been  held  competent  for  the  court  to  charge 
upon  any  combination  of  facts  as  constitut- 
ing negligence,  save  when  so  declared  by 
law."  In  the  case  of  Hallway  Co.  t.  Gass- 
camp,  69  Tex.  545,  7  S.  W.  227,  It  was  said: 
"According  to  the  rule  in  this  court,  in  or- 
der that  an  act  shall  be  deemed  negligent 
per  se.  It  must  have  been  done  contrary  to  a 
statutory  duty,  or  it  must  appear  so  opposed 
to  the  dictates  of  common  prudence  that  we 
can  say,  without  hesitation  or  doubt,  that  no 
careful  person  would  have  committed  It" 
This  has  been  reiterated  in  many  cases. 
Hallway  Co.  v.  Lee,  70  Tex.  496,  7  S,  W.  867; 
Campbell  v.  Trimble,  75  Tex.  270,  12  S.  W. 
868;  Railway  Co.  v.  Anderson,  76  Tex.  244, 
13  S.  W.  196;  Calhoun  v.  HaUway  Co.,  84 
Tex.  226,  19  S.  W.  841;  Garteiser  v.  Rail- 
way Co..  2  Tex.  Civ.  App.  230,  21  8.  W.  631; 
Railway  Co.  v.  Long,  4  Tex.  Civ.  App.  497. 
23  S.  W.  499.  Speakiiog  of  the  identical  prop- 
osition contended  for  in  this  case,  It  was 
said  in  Railway  Co.  v.  Thompson,  2  Tex. 
Civ.  App.  170,  21  S.  W.  137:  "This  would 
have  been  in  contravention  of  the  rule  for- 
bidding the  trial  court  to  say.  In  tUe  absence 
of  statutory  declaration,  tliat  any  particular 
act  or  omission  constitutes  negligence."  In 
the  case  of  Railroad  Ca  v.  Sweeney,  36  S. 
W.  800,  this  court  said:  "It  Is  also  contend- 
ed that  the  charge  should  not  have  left  to 
the  Jury  whether  or  not  the  violation  ot  the 
rules  by  the  engineer  was  negligence,  and, 
practically,  that  the  court  should  have  In- 
structed the  Jury  that  sudi  an  act  was  in  it- 
self negligence.  »  «  •  We  cannot  give  a 
rule  the  force  of  a  statute  in  this  respect.  It 
would  place  it  within  the  power  of  a  master 
to  make  that  negligence,  which  may  not  be 
negligence  at  all,  by  means  of  rules."  In  the 
case  of  Railroad  Go.  v.  Adams,  58  S.  W.  831, 
the  supreme  court  of  Texas  said:  "The 
plaintiff  In  error  presents  In  different  forms 
the  proposition  that  a  servant  who,  in  dis- 
charging his  duties,  disobeys  the  regulations 
of  his  master.  Is  guilty  of  negligence  per  se, 
and  If  injured,  and  the  act  which  violates 
such  rules  contributes  to  the  Injury,  no  re- 
covery can  be  had.  This  rule  would  give  to 
regulations  of  the  master  the  force  of  statu- 
tory enactments.  We  do  not  understand  the 
law  to  be  consistent  with  that  contention.!* 
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A.  violation  of  a  rule  of  the  master  by  the 
seryant  is  a  circumstance  which,  talcen  in 
connection  with  the  other  circumstances  of 
the  case,  might,  when  the  facts  taken  to- 
gether lead  Irresistibly  to  the  conclusion  that 
the  servant  had  been  injured  through  his 
own  negligence,  justify  a  court  in  talking  the 
case  from  a  Jury;  but  the  violation  of  a  rule 
does  not  Justify  a  court  in  instructing  a  Jury 
that  such  violation  is  negligence  per  se.  The 
rules  of  railway  companies  have  never  been 
put  upon  a  parity  with  the  laws  of  the  state, 
and  no  court  has  ever  so  declared.  We  do 
not  understand  that  such  a  proposition  Is 
countenanced  in  Railway  Co.  v.  Gormley,  91 
Tex.  393,  43  8.  W.  877,  66  Am.  St  Rep.  894, 
nor  in  Railroad  Co.  v.  Brown  (Tex.  Sup.)  63 
S.  W.  305.  We  have  discussed  this  question 
at  length,  not  because  It  is  an  open  one,  but 
for  the  reason  that  it  is  so  earnestly  insist- 
ed In  the  brief  of  appellant  that  the  court 
should  have  declared  the  infraction  of  a  rule 
by  the  employ^  negligence  In  itself. 

The  facts  disclosed  that  on  the  morning  of 
April  22,  1900,  about  5:45  o'clock,  a  freight 
train,  niton  which  appellee  was  engineer,  ran 
into  the  rear  end  of  another  freight  train 
standing  on  the  track  at  a  place  known  as 
"Buckner  Creek  Standpipe,"  and  appellee,  in 
Jumping  from  the  engine  to  save  himself,  had 
his  leg  broken  below  the  knee,  and  the  knee 
so  injured  that  it  is  permanently  stitT.  The 
trainmen  on  the  train  in  front  failed  to  have 
a  flagman  out  in  the' proper  place  to  warn 
approaching  trains  that  the  train  was  stand- 
ing on  the  track.  Appellee  swore  that  he 
had  no  notice  that  he  had  to  run  slow  at 
Buckner  Creek  Standpipe,  not  having  seen 
any  bulletin  to  that  effect.  The  standpipe  at 
Buckner  Creek  was  a  temporary  one.  Appel- 
lant Introduced  in  evidence  a  rule  to  the  effect 
that  "regular  freight  trains  and  extra  trains 
of  all  kinds  must  carefully  approach  and  pass 
with  train  under  full  control  water  tanks  and 
stations  protected  by  yard-limit  boards.  The 
responsibility  for  accidents  at  such  points 
will  rest  with  the  following  freight  or  extra 
trains."  This  rule  was  shown  to  contem- 
plate regular  and  permanent  water  tanks, 
and  not  those  temporarily  established;  but 
those  are  provided  for  by  bulletins  which  ap- 
pellee looked  for  in  the  customary  place,  and 
did  not  find. 

The  findings  of  fact  dispose  of  the  fourth 
assignment  of  error. 

The  court  had  the  authority  to  require  the 
remittitur  of  |4,000.  Railroad  Co.  v.  John- 
son (Tex.  Civ.  App.)  58  S.  W.  624. 

The  facts  established  that  one  of  the  legs 
of  appellant  was  injured  so  that  It  Is,  and 
perhaps  will  remain,  practically  useless,  and 
he  is  doubtless  in  no  better  condition  than  if 
bis  leg  had  been  amputated  Just  above  the 
knee.  It  may  therefore  be  classed  with 
those  cases  in  which  the  injured  person  has 
lost  a  leg,  and  an  Investigation  of  such  cases 
fails  to  disclose  one  in  which  a  verdict  for  an 
amount  as  large  as  this  has  been  sustained. 


In  the  Case  of  Cooper,  2  Tex.  Civ.  App.  43, 
20  S.  W.  990,  the  plaintiff  lost  a  leg  below 
the  knee,  and  the  verdict  was  for  915.000. 
He  was  4C  years  old,  and  was  earning  from 
$1,500  to  $2,000  yearly.  In  the  Hynes  Case 
(Tex.  Civ.  App.)  50  S.  W.  624,  the  verdict 
was  for  $18,000,  and  it  was  sustained  by  this 
court  He  lost  a  leg  below  the  knee,  and 
the  remaining  foot  was  permanently  dam- 
aged. In  the  case  of  Railroad  Co.  v.  Bern- 
ard (Tex.  Civ.  App.)  57  S.  W.  686,  plainUff 
had  lost  a  leg  above  the  knee,  and  a  re- 
mittitur was  required,  reducing  the  Judg- 
ment to  $16,000.  Bernard  was  24  years  old. 
and  was  earning  on  an  average  about  $90  a 
month.  Appellee  was  41  years  old  when  In- 
jured, and  was  earning  from  $135  to  $150  a 
month.  The  physical  suffering  seems  to  have 
been  about  the  same.  In  the  light  of  prece- 
dents, this  court  concludes  that  $16,000  will 
compensate  appellee  for  his  injuries,  and.  If  a 
remittitur  of  $2,000  is  entered  in  10  days, 
the  Judgment  will  be  affirmed;  otherwise  It 
will  be  reversed,  and  the  cause  remanded. 


MORRIS  et  nx.  v.  WEEiLS.' 

(Court  of  Civil  Appeals  of  Texas.     Nov.   9, 

1901.) 

PAROL  GIFT  OF  LAND  —  HOMESTEAD  —  BONA 

FIDE  PURCHASER— IMPROVBMBJNTS— 

RECOVERY  OP  VALUE. 

1.  Where  a  hasband  makes  a  parol  gift  of 
land  which  is  a  part  of  a  homestead,  and  the 
donee  takes  possession,  the  transaction  is  void 
for  lack  of  compliance  with  the  statutory  re- 
quirements as  to  a  conveyance  of  the  home- 
stead. 

2.  Where  a  parol  ^ft  of  land  constituting 
part  of  a  homestead  is  void,  a  purchaser  from 
the  donee  in  possession,  who  places  improve- 
ments on  the  land  in  good  faith,  is  entitled  on 
a  recovery  of  the  laud  by  the  donor  to  a  per- 
sonal judgment  against  him  for  the  value  of 
the  improvements. 

3.  Limitations  would  not  mn  against  the 
claim  for  improveitients  until  after  the  gift 
had  been  disavowed  by  the  donor. 

4.  Rev.  St.  art.  5278,  declares  that  where  in 
trespass  to  try  title  it  appears  that  defendant 
has  made  valuable  improvements,  and  been  a 
possessor  in  good  faith,  the  court  or  jury  shall 
estimate  the  Value  of  the  use  and  occupation 
while  defendant  was  in  possession,  exclusive  of 
the  Improvements  thereon  made  by  liim. 
Beld,  that  where  it  appeared  that  defendant 
had  made  improvements  in  good  faith,  but  the 
same  could  not  be  charged  against  the  land  bo- 
cause  it  was  a  homestead,  such  condition  was 
no  reason  for  imposing  on  defendant  liability 
for  rent,  the  land  having  had  no  actual  rental 
value  without  the  improvement 

Appeal  from  district  cotut,  Fannin  coanty; 
Ben.  H.  Denton,  Judge. 

Action  by  Wash  M(ht18  and  wife  against 
O.  W.  Wells.  From  the  Judgment,  plaintiffs 
ai^eal.    Affi'rmed. 

B.  C.  Armstrong  and  Grnss  &  Gross,  for 
appellants.    Richard  B.  Semple,  for  appellee. 

'  Rehearing  denied  February  S,  IMn,  and  writ  of 
«rror  denied  by  supreme  court  January  I,  ISOL 
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TEiMPLBTON,  J.  Waah  Morris  owned  a 
lot  In  Honey  Grove,  on  which  he  resided  with 
his  family.  His  son,  Nevlson  Morris,  mar- 
ried In  1800,  and  he  made  a  i>an>l  gift  to  his 
said  son  of  an  unimproved  portion,  of  the 
lot  Nevlson  Morris  at  once  improved  the 
property  and  went  into  possession.  In  1896 
be  sold  the  same  by  warranty  deed  to  Wells, 
and  in  1888  surrendered  possession  to  Wells. 
The  evidence  Is  sufficient  to  justify  the  con- 
clusion that  Nevlson  Morris  claimed  and 
treated  the  property  as  bis  own,  and  tliat 
Wash  Morris  knew  that  fact  and  assented 
thereto.  Wells  paid  a  valuable  considera- 
tion, believing  at  the  time  he  bought  that  he 
was  getting  a  good  title.  His  belief  was 
based  on  the  facts  that  his  vendor  was  in 
peaceable  possession,  and  bad  been  for  years, 
and  that  he  knew  of  no  adverse  claim.  In- 
quiry on  his  part  would  have  developed  the 
fact  that  Nevlson  Morris  was  claiming  under 
a  parol  gift,  but  would  not  have  disclosed 
that  Wash  Morris  was  denying  the  gift  or 
asserting  its  invalidity.  In  1899,  Wash  Mor- 
lis  sued  Wells  In  trespass  to  try  title,  and  for 
rents.  Weils  replied,  setting  up  the  facts 
above  stated,  and  asking  Judgment  for  the 
value  of  the  improvements  which  had  been 
placed  on  the  lot  In  the  event  of  the  recov- 
ery of  the  land  by  the  plaintiff.  Wash  Mor- 
ris' wife  made  herself  a  party  plaintiff,  and 
Joined  in  a  supplemental  petition,  wherein 
the  homestead  character  of  the  property  was 
pleaded  in  avoidance  of  the  gift.  A  plea  of 
limitations  was  Interposed  to  the  claim  for 
improvements.  On  a  trial  without  a  Jury, 
Judgment  was  rendered  in  favor  of  the  plain- 
tiffs for  the  land,  but  their  claim  for  rents 
was  disallowed,  as  the  land,  without  the  im- 
provements, bad  no  rental  value.  Judgment 
was  rendered  in  favor  of  Wells  against  Wash 
Morris  alone  for  the  value  of  the  Improve- 
ments, but  no  charge  on  account  thereof  was 
flxed  on  the  land.  Morris  and  wife  alone 
have  appealed. 

The  gift  was  void  because  the  subject 
thereof  was  homestead,  and  the  plaintiffs 
were  entitled  to  recover  the  lot  In  contro- 
versy. Wash  Morris  was,  however,  liable  to 
Wells  for  the  value  of  the  improvements,  if 
the  same  were  made  in  good  faith.  The  evi- 
dence Is  such  as  to  Justify  the  finding  that 
Nevlson  Morris  and  Wells  acted  in  good 
faith  and  had  sufficient  reason  for  believing 
that  they  had  title  to  the  lot  A  parol  gift 
of  land,  when  the  donee  takes  possession  and 
makes  valuable  Improvements,  is  sometimes 
(ufficlent  to  vest  title.  Hendricks  v.  Sne- 
diker,  30  Tex.  296.  It  seems  that  In  this  case 
the  title  failed  only  because  the  land  was 
homestead  and  the  transaction  was  not  a 
compliance  with  the  statutory  provisions  re- 
lating to  a  conveyance  of  such  property.  The 
claim  of  Nevlson  Morris  and  Wells  was  nec- 
esBarliy  adverse  to  that  of  Wash  Morris. 
Wells,  being  the  holder  of  the  rights  of  Nevl- 
son Morris,  who  was  an  improver  In  good 
faith,    was    entitled    to    personal    Judgment 


against  Wash  Morris  for  the  value  of  the  im- 
provements. Eberling  v.  Deutscher  Vercin, 
72  Tex.  341,  12  S.  W.  206;  Railway  Co.  v. 
Gretaier,  84  Tex.  450,  19  S.  W.  564.  Limita- 
tions would  not  run  against  the  claim  for 
improvements,  at  least  until  after  the  gift 
liad  been  disavowed  by  the  donor,  which  ap- 
pears to  have  first  occurred  within  two  years 
before  the  claim  was  asserted  in  court.  The 
trial  court  correctly  applied  the  rule  pre- 
scribed by  article  6278,  Rev.  St,  to  the  action 
for  recovery  of  rents.  But  for  the  fact  that 
no  charge  on  account  of  the  improvements 
could  be  flxed  on  the  homestead,  the  Judg- 
ment in  favor  of  Wells  for  improvements 
would  have  been  entered  In  exact  accordance 
with  the  statute,  and  because  he  was  depriv- 
ed of  bis  complete  remedy  In  that  respect 
Is  no  reason  for  imposing  on  him  an  obliga- 
tion to  pay  rents  for  which  he  was  not  liable 
under  the  statute. 
The  Judgment  Is  affirmed. 


NATIONAL  EXCH.  BANK  OF  DALLAS  v. 

FOLEY  et  al.i 
(Obort  of  Civil  Appeals  of  Texas.     Dec.   19, 

lOOL) 
JURISDICTION— S ALB  OF  CLAIM— COLLUSION. 
F.,  having  a  claim  against  defendant,  who 
resided  in  anotlier  county,  and  knowing  that 
suit  wonld  have  to  be  brought  thereon,  guar- 
antied the  claim  and  sold  it  to  plaintiff  for  tha 
purpose  of  being  made  a  party  defendant  to  the 
suit  thereon,  whereby  jurisdiction  was  obtain- 
ed In  the  county  where  F.  lived.  FlaintiCC 
knew  nothing  of  such  purpose,  paid  value  for 
the  claim,  had  no  secret  agreement  as  to  the 
retnrn  of  the  money,  and  bought  the  claim  be- 
cause F.  guarantied  it.  Held,  that  there  was  no 
collusion  depriving  the  court  of  the  district 
where  F.  lived  of  jurisdiction. 

Appeal  from  district  court,  Harris  county; 
C.  E.  Ashe,  Judge. 

Action  by  W.  L.  Foley  and  others  against 
the  National  Exchange  Bank  of  Dallas  and 
others.  From  a  Judgment  In  favor  of  plain- 
tiffs, defendant  bank  appeals.    Affirmed. 

Ferryman  &  Kottwitz  and  Coleman  &  Ab- 
bott for  appellant  Hutcheson,  Campbell  & 
Hutcheson,  for  appellees. 

GAURETT,  C.  J.  The  appellee  W.  L.  Fo- 
ley brought  this  action  of  debt  in  the  district 
court  of  Harris  county,  in  the  Eleventh  Ju- 
dicial district  against  the  appellant,  the  Na- 
tion^ Exchange  Bank  of  Dallas,  and  John 
Flnnigan,  of  Harris  county,  and  R.  E.  Payne, 
of  New  York,  composing  the  firm  of  John 
Flnnigan  &  Co.,  doing  bui^Jness  In  the  city 
of  Houston,  Harris  county.  The  facts  upon 
which  the  alleged  indebtedness  arose^  as 
stated  in  the  petition  and  shown  by  the  evi- 
dence, were  that  one  H.  T.  Brady,  who  man- 
aged the  business  of  John  Flnnigan  tc  Co. 
in  the  city  of  Dallas,  April  5,  1890,  drew  a 
check  for  the  sum  of  $2,000  agaiqst  the  de- 
•Rebcann.  denied. -'igiteed  by  CjOOg IC 
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posit  account  of  said  Flnnigan  &  Co.  with 
the  said  National  Exchange  Bank  in  pay- 
ment of  his  own  debt  to  said  bank,  which 
the  bank  charged  to  said  account,  and  ap- 
plied so  much  thereof  to  payment  of  said 
Brady's  debt  On  or  about  October  26,  1900, 
John  Flnnigan,  haying  made  out  a  claim  for 
said  sum  of  money,  with  interest,  against  the 
bank,  discounted  and  sold  the  same  to  the 
appellee,  with  their  guaranty  of  payment  of 
said  claim,  as  well  as  of  attorney's  fees  and 
all  costs.  It  was  alleged  and  proved  that  the 
claim  had  been  placed  in  the  hands  of  attor- 
neys for  collection,  at  an  expense  of  $200. 
John  Flnnigan  &  Co.  sold  the  claim  to  the 
appellee  for  the  purpose  of  procuring  the 
venue  in  Harris  county  of  a  suit  which  he 
knew  must  be  brought  thereon,  but  the  ap- 
pellee bought  the  claim  for  value  paid,  in 
good  faith,  as  an  Investment  without  knowl- 
edge of  the  purpose  on  the  part  of  John  Fln- 
nigan &  Co.  The  bank  pleaded  to  the  venue 
that  the  claim  was  colluslvely  transferred 
to  the  appellee  by  John  Flnnigan  &  Co.  for 
the  fraudulent  purpose  of  depriving  it  of  the 
right  to  be  sued  In  the  county  of  its  domi- 
cile, and  to  confer  Jurisdiction  upon  the  dis- 
trict court  of  Harris  county.  Upon  trial  of 
this  Issue,  the  good  faith  of  the  appellee 
appearing,  the  court  below  overruled  the 
plea.  Other  defenses  were  made,  and  evi- 
dence heard  thereon,  but  it  is  not  deemed 
necessary  to  a  disposition  of  the  case  to 
make  any  statement  thereof,  or  to  find  fur- 
ther facts. 

The  appellant's  third  assignment  of  error 
Is  the  only  one  that  Is  at  all  In  conformity 
with  the  rules,  and  the  remaining  ones  will 
not  be  considered,  because  they  are  too  gen- 
eral. The  third  assignment  Is  that  the  court 
erred  In  Its  finding  upon  the  plea  of  privi- 
lege, because  it  was  unsupported  by  the 
evidence,  and  was  In  direct  conflict  with  the 
evidence,  from  which  It  appeared  that  appel- 
lee had  entered  into  a  simulated  transaction 
with  Flnnigan  &  Co.  for  the  purpose  only  of 
conferring  jurisdiction  on  the  district  court 
of  Harris  county.  The  proposition  under 
this  assignment  will  not  be  disputed.  It  is 
that  "a  plaintiff  cannot,  by  collusion,  and 
for  the  sole  purpose  of  suing  a  defendant  in 
a  county  other  than  bis  residence.  Join  oth- 
ers as  defendants,  and,  by  assignment  of  the 
debt  to  a  third  person,  colluslvely,  and  with 
no  other  purpose  than  to  gain  Jurisdiction 
over  the  defendant,  procure  such  Jurisdic- 
tion In  a  county  other  than  his  place  of  resi- 
dence." No  collusion  was  shown,  because 
the  appellee  did  not  participate  In  the  pur- 
pose of  Flnnigan  &  Co.,  but,  as  an  Invest- 
ment, purchased  and  paid  for  the  claim  at  a 
reasonable  discount,  without  knowledge  of 
such  purpose.  Payne  testified  that  it  would 
have  cost  him  $500  or  $600  to  bring  the  suit 
In  Dallas  county,  and  upon  the  advice  of 
his  attorney  he  sold  the  claim  to  appellee  at 
a  discount  of  $100  and  guarantied  it;  that  he 
said'  nothing  to  the  appellee  about  the  status 


of  the  claim,  and  that  appellee  asked  him  no 
questions;  that  there  was  mo  secret  under- 
standing about  the  return  of  the  money; 
and  that  the  transaction  was  gettuln&  Fo- 
ley testified  that  It  did  not  occur  to  him 
that  it  is  a  peculiar  transaction.  He  Is  not 
a  broker.  He  is  in  the  dry  goods  business, 
and  does  not  make  It  a  rule  to  buy  accounts. 
Flnnigan  &  Co.  said  nothing  to  him  about 
suing  when  he  bought  the  account,  and  be 
did  not  know  when  he  bought  it  that  there 
would  be  a  lawsuit.  He  expected  It  would 
be  paid  on  presentation,  and  bought  It  be- 
cause Flnnigan  &  Co.  guarantied  It  He 
knew  them  to  be  a  solvent  concern,  and 
knew  Mr.  Payne's  business  Integrity,  and 
there  was  no  agreement  outside  of  the  pa- 
per. We  are  of  the  opinion  that  the  finding 
of  the  trial  court  was  supported  by  the  evi- 
dence, and  the  appellee,  having  bought  the 
Claim  in  good  faith,  for  value  paid,  had  the 
right  to  Join  John  Flnnigan  &  Co.  and  the 
appellant  as  defendants  In  a  suit  against 
them  on  said  daUn  in  the  district  court  of 
Harris  county;  tlie  residence  of  Flnnigan  in 
said  county  giving  Jurisdiction  over  the  oth- 
er defendants. 
The  Judgment  will  be  aifirmed.    Affirmed. 


RIO  GRANDE  &  B.  P.   RT.  OO.  t.  MBN- 

DOZA. 
(Court  of  Civil  Appeals  of  Texas.     Dec   23. 

IDOl.) 

APPEAL— INSDPFICIENT  RECORD— FAILURE  TO 
PKRPBCT— EFFECT. 
Where  the  court  of  dvll  appeals  con- 
tinues a  motiou  Ify  an  appellee  to  aUirm  on  cer- 
tificate, to  enable  the  appellant  to  perfect  the 
record,  and  he  fails  to  take  any  steps  to  do  so, 
but,  instead,  sues  out  a  writ  of  error  from  the 
judKmcut  below,  he  will  be  taken  to  have 
abandoned  the  appeal,  and  the  motion  to  affirm 
will  prevail. 

Appeal  from  district  court.  El  Paso  coun- 
ty; J.  AL  Uoggin,  Judge. 

Action  by  Julio  Mendoza  against  the  Rio 
Grande  &  £3  Paso  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Motion  by  appellee  to  affirm  on  certificate. 
Granted. 

Tumey  &  Surges  and  J.  W.  Terry,  tor 
appellant    M.  W.  Stanton,  for  appellee. 

On  Motion  to  Affirm  on  Certificate. 

JAMES,  C.  J.  Cause  No.  2,202  on  tbis 
court's  docket  was  one  In  which  the  record 
failed  to  show  a  final  Judgment  in  that  there 
did  not  appear  to  have  been  any  Judi^ment 
disposing  of  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company,  and  in  which  the  su- 
preme court  held  tbis  court  had  no  Jurisdic- 
tion of  the  appeal  for  that  reason.  Mendoza 
V.  Railroad  Co.,  ($2  S.  W.  41&  After  the 
rendition  of  that  opinion  the  appellee,  Men- 
doza, filed  In  this  court  a  certificate  asking 
affli-muncc,  on  May  30,  1901.    Thereupon  this 
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court.  In  rievr  of  tbe  circumstances,  and  In 
view  of  the  fact  that  the  certiScate  showed 
a  Judgment  dismissing  tbe  Atchison,  Topeka 
&  Santa  F&  Railway  Company,  and  to  enable 
appellant  to  perfect  tbe  record  on  appeal  In 
this  particular,  entered  the  foUo^vlng  orders: 

"A.,  T.  &  S.  F.  Ry.  Co.,  Appellant,  vs.  Ju- 
lio Mendosa,  Appellee.  (No.  2,202.)  Appeal 
from  El  Paso  County.  In  this  cause  It  1b 
ordered  by  tbe  court  that  tbe  judgment  here- 
tofore at  this  term  rendered  herein,  revers- 
ing the  judgment  and  remanding  the  cause, 
be  set  aside,  and  tbe  opinion  delivered  here- 
in be  -withdrawn,  and  tbe  cause  be  rein- 
stated on  tbe  trial  docket  of  this  court  as 
before  submission.  And  in  view  of  what 
appears  In  a  certificate  for  affirmance  filed 
by  appellee,  it  being  reasonably  apparent  to 
that  cotzrt  that  there  was  a  final  judgment 
of  tbe  district  court  in  this  cause,  disposing 
of  tbe  Atchison,  Topeka  &  Santa  F6  Rail- 
way Company,  which  is  not  In  tbe  record  as 
filed,  tbe  cause  will  be  continued  to  afford 
appellant  an  opportunity  to  file  a  motion  for 
certiorari  to  pei-fect  the  record  if  it  sees  fit 
to  do  80. 

"Rio  Grande  &  El  Paso  Ry.  Ca,  Appellant, 
va.  Julio  Mendoza,  Appellee.  Appeal  from 
£1  Paso  Gonnty.  Motion  to  Affirm  on  Cer- 
tificate. Thia  motion  is  continued  for  tbe 
term." 

And  before  adjournment  the  court  enter- 
ed this  further  order: 

"It  ifl  ordered  by  the  court  that  all  mo- 
tions and  all  causes  not  heretofore  disposed 
of  be,  and  they  are  hereby,  continued  until 
tbe  next  term  of  this  court" 

Appellant  bas  not  seen  fit  to  avail  it- 
self of  tbe  benefits  of  said  first  order,  and 
bas  taken  no  steps  to  perfect  tbe  record, 
and  Instead  prosecutes  a  writ  of  error;  the 
petition  tberefor  having  been  filed  in  tbe  dis- 
trict court  June  12,  1901.  Under  these  cir- 
cumstances, tbe  motion  for  affirmance,  be- 
big  In  all  things  regular,  should  prevail,  and 
the  proceedings  In  appeal  and  in  writ  of  er- 
ror dismissed. 

On  Motion  for  Rebearinc 

(Jan.  22,  1902.) 

This  la  the  identical  case  on  appeal  In 
which  tbe  supreme  court  delivered  the  opin- 
ion which  ascertatued  that  tbe  record  dls- 
cloeed  no  final  judgment,  in  that  it  showed 
00  disposition  of  tbe  Atchison,  Topeka  & 
Santa  F«  Railway  Company.  62  S.  W.  418. 
Afterwards,  on  May  30,  1901,  appellee  filed 
In  tbls  court  a  certificate  asking  affirmance 
of  tbe  Jndgment.  This  cwtificate  showed 
that  tbe  Atchison,  Topeka  &  Santa  F6  Rail- 
way (3ompany  had  In  fact  been  disposed  of 
by  an  order,  and  that  the  judgment  was  in 
fact  final.  In  our  view  of  tbe  law  and  of 
proper  practice,  and  in  view  of  the  provi- 
ikms  of  article  1017,  Bayles'  Ann.  Civ.  St, 
we  did  not  at  that  time  affirm  on  certificate, 
but  continued  tbe  motion;  and  to  enable  tbe 


appellant  to  complete  tbe  record  on  tbe  ai>- 
peal  in  said  respect,  which  we  perceived  it 
could  do  if  it  so  desired,  the  court  at  tbe  close 
of  its  last  term  entered  tbe  following  order: 

"A,  T.  &  8.  F.  Ry.  Co.,  Appellant,  vs. 
Julio  Mendoza,  Appellee.  (No.  2,202.)  Ap- 
peal from  El  Paso  County.  In  tbls  cause  it 
la  ordered  by  tbe  court  that  tbe  judgment 
heretofore  at  tbls  term  rendered  herein,  re- 
versing tbe  judgment  and  remanding  tbe 
cause,  be  set  aside,  and  tbe  opinion  delivered 
herein  be  withdrawn,  and  tbe  cause  be  re- 
Instated  on  tbe  trial  docket  of  this  court  as 
before  submission.  And  In  view  of  what 
appears  in  a  certificate  for  affirmance  filed 
by  appellee,  it  being  reasonably  apparent  to 
that  court  that  there  was  a  final  judgment 
of  tbe  district  court  in  this  cause,  disposing 
of  tbe  Atchison,  Topeka  &  Santa  F6  Rail- 
way Company,  which  is  not  in  the  record  as 
filed,  the  cause  will  be  continued  to  afford 
appellant  an  opportunity  to  ffie  a  motion  for 
certiorari  to  perfect  the  record  If  it  sees  fit 
to  do  so." 

To  tbls  day  no  further  steps  have  been 
taken  in  reference  to  said  appeal.  After  tlie 
opinion  of  the  supreme  court  In  tbe  case  was 
known,  and  after  the  motion  to  affirm  on 
certificate  bad  been  filed  here,  and  in  fact  at 
tbe  time  we  made  tbe  above  order,  the  Bio 
Grande  &  El  Paso  Railway  Company  bad 
sued  out  a  writ  of  error  from  tbe  jndgment; 
and  when  tbls  court  delivered  the  opinion 
filed  on  tbe  motion  for  affirmance  on  ceilifi- 
cate  (on  December  23,  1901)  a  record  in  tbe 
writ  of  error  proceeding  was  also  here.  In 
this  record  tbe  judgment  dismissing  the  At- 
chison, Topeka  &  Santa  F6  Railway  Compa- 
ny was  again  omitted;  and  plaintiff  In  error 
filed  a  motion  for  certiorari  to  supply  the 
omission,  and  attached  thereto  a  certified 
copy  of  tbe  order,  and  this  was  received  and 
treated  by  the  court  as  perfecting  that  rec- 
ord. There  was  never  any  question  in  our 
mbids  as  to  tbe  propriety  of  granting  the 
motion  to  affirm  as  against  the  writ  of  error. 
It  was  filed  here  before  tbe  petition  for  writ 
of  error  was  filed  In  tbe  district  court  The 
only  question  that  seemed  to  us  to  arise  was 
tbe  propriety  of  ignoring  under  these  circum- 
stances tbe  record  on  tbe  appeal.  We  cer- 
tainly would  not  have  dismissed  tbe  appeal 
on  account  of  the  want  of  a  final  judgment 
if  that  record  bad  been  perfected  In  tbls  re- 
spect, which  could  readily  have  been  done. 
But  we  have  no  right  to  coerce  litigants  to 
pei'fect  records,  nor  to  consider  records  as 
perfected  which  litigants  do  not  care  to  per- 
fect It  is  certain  that  the  record  on  ap- 
peal does  not  show  a  final  judgment,  any 
more  than  it  did  when  It  first  came  here; 
and  we  take  it  we  could  not  have  passed  on 
such  appeal  except  by  tbe  record  appertain- 
ing to  It  The  writ  of  error  came,  up  for 
hearing  in  December,  1901.  A  motion  to 
dismiss  was  ffied  because  tbe  record  therein 
showed  no  final  judgment;  but  as  already 
stated,  this  was  supplied  in  tbat  particular 
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record,  and  the  case  was  submitted,— the 
court  then  having  before  It  the  record  on 
appeal  (Insufficient),  the  motion  to  affirm, 
and  the  record  on  writ  of  error  (complete). 
We  hare  shown  that  the  record  on  the  writ 
of  error  had  l)een  perfected  so  as  to  show  a 
final  Judgment,  but  not  so  the  record  on  ap- 
peal. Unless  we  treated  one  record  as  a  part 
of  another,  we  had  no  alternative  but  to  dis- 
mtss  the  appeal  and  affirm  on  certificate. 
The  cases  were  separate  and  never  consol- 
idated, and  we  would  seriously  question  the 
propriety  of  consolidating  these  cases  so  as 
to  make  one  record  supplement  the  other, 
unless  by  consent  of  parties.  No  motion  was 
made  to  that  effect.  It  appears  to  us,  as  a 
matter  of  fact,  and  we  so  conclude,  that 
counsel  refrahied  from  completing  the  rec- 
ord in  the  appeal  case,  intending  not  further 
to  rely  on  it  It  was  stated  by  plaintiff  in 
error's  counsel,  who  was  also  the  counsel  for 
appellant,  in  argument,  that  they  had  sued 
out  and  prosecuted  the  writ  of  error,  as, 
from  what  is  said  in  the  opinion  of  the  su- 
preme court,  they  did  not  believe  the  record 
on  appeal  could  be  made  available.  This  is 
also  substantially  so  stated  in  this  motion 
for  rehearing.  If  we  consider  that  counsel 
have  wholly  failed  to  take  any  steps  what- 
ever to  perfect  the  record  in  the  appeal  case 
by  adding  thereto  an  order  showing  the  Judg- 
ment to  be  a  final  one,  although  permission 
and  ample  opportunity  to  do  so  were  ten- 
dered them  by  the  court,  and  that  they  pre- 
ferred to  proceed  by  writ  of  error  because 
they  doubted  the  practicability  of  obtaining 
relief  through  the  appeal  on  the  state  of  that 
record,  even  though  it  were  perfected  to 
show  a  final  judgment  in  the  case,  they 
should,  we  think,  be  held  to  have  abandoned 
the  appeal. 
The  motion  is  overruled. 


GILLASriE  V.  MURRAY  et  al.» 

(Oourt  of   Civil  Appeals  of  Texas.     Jan.   7, 

1802.) 

LIMITATIONS— TAX  DEED— COLOR  OP  TITLE- 
DEED  OF  TRUST— POWER  OP  SALE— REVOCA- 
TION—DEATH  OP  GRANTOR— EXECUTION  OP 
POWER— GUARDIAN— POWER   OF   SUCCESSOR. 

1.  Tax  deeds  not  void  on  their  face  are  ad- 
missible in  support  of  a  plea  of  five  years'  lim- 
itation uuder  a  deed,  without  proof  of  the 
prerequisites  necessary  to  authorize  the  sale 
of  the  land  for  taxes. 

2.  Where  tax  deeds  are  introduced  to  sup- 
port a  plea  of  limitations,  it  is  not  necessary 
to  object  to  their  introduction  in  evidence  to 
limit  their  effect  to  the  purpose  for  wliicb 
they  were  introduced. 

3.  A  tax  deed  is  not  a  support  for  a  plea  of 
three  years'  limitation  under  color  of  title, 
witliout  evidence  that  it  was  executed  in  coni- 

{>ietion  of  a  sale  regularly  made  for  taxes  duly 
evied  and  assessed. 

4.  A  power  to  sell  under  a  deed  of  trust  is 
a  power  coupled  with  an  interest,  so  ns  not  to 
be  revoked  by  death,  and  may  be  exercised  aft- 
er the  expiration  of  four  years,  within  which 
letters  of  administration  may  be  taken  out. 


'  RehMrtng  denied. 


5.  Where  a  trust  deed  to  a  certain  person, 
guardian  of  certain  minor  heirs,  empowered  the 
trustee  to  sell,  without  any  i»t>vision  for  a 
sale  by  his  successor  as  guardian,  such  power 
did  not  pass  to  such  successor. 

6.  Under  Rev.  SL  art.  2302,  evidence  of  one 
claiming  under  a  sale  of  land  by  a  trustee  that 
the  beneficiary,  since  deceased,  requested  the 
trustee  to  sell  the  land  to  pay  the  debt,  is  iu- 
admissible,  as  relating  to  a  transaction  with  a 
decedent. 

Appeal  from  district  court,  Walker  county; 
J.  M.  Smither,  Judge. 

Action  by  J.  A.  Murray  and  others  against 
W.  O.  B.  Gillasple.  From  a  Judgment  in 
t&xot  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

J.  K.  P.  Gillasple,  for  appellant  Ball, 
Dean  &  Humphrey,  for  appellees, 

GARRETT,  0.  J.  This  was  an  action  of 
trespass  to  try  title  brought  by  the  appellees 
against  the  appellant  for  the  recovery  of  a 
tract  of  196.7  acres  of  land,  a  part  of  the 
Harvey  Gray  and  H.  L.  Hunter  surveys,  sit- 
uated in  Walker  county.  The  appellees  are 
the  heirs  of  J.  H.  Murray  and  his  wife,  N.  B. 
Murray.  J.  H.  Murray  Is  common  source  of 
title;  the  claim  of  appellant  being  derived 
through  a  sale  under  a  deed  of  trust  exe- 
cuted by  Murray  and  his  wife  to  secure  a 
promissory  note  in  favor  of  James  M.  Farrls 
as  guardian  of  the  minor  belrs  of  Susan  Gil- 
lasple, deceased.  The  appellant  also  claims 
title  by  limitation,  under  the  statute  of  three 
and  five  years.  The  case  was  tried  without  a 
jury,  and  resulted  in  a  Judgment  In  favor  of 
the  appellees  for  the  recovery  of  the  land. 
The  trial  Judge  filed  conclusions  of  fact, 
from  which  the  following  statement  Is  made, 
as  supported  by  the  evidence  Introduced  by 
the  parties:  On  September  2,  1872,  J.  H. 
Murray  and  his  wife,  N.  B.  Murray,  execut- 
ed a  promissory  note  for  the  sum  of  $360, 
payable  September  2,  1873,  to  J.  M.  Farris, 
guardian  of  the  minor  heirs  of  Susan  Gil- 
lasple, deceased,  or  his  legal  successors,  and 
on  the  same  date  executed  a  deed  of  trust 
conveying  the  laud  in  controversy  to  J.  M. 
Farris  as  guardian  of  the  minor,  heirs  of 
Susan  Gillasple,  deceased,  or  his  legal  suc- 
cessor, to  secure  the  payment  of  said  note; 
said  deed  of  trust  providing  that  In  default 
of  payment  of  said  note  the  said  J.  M.  Far- 
ris, guardian  of  the  minor  heh^  of  Susan 
Gillasple,  could  sell  said  land  to  settle  the 
same;  making  no  provision  for  the  appoint- 
ment of  a  substitute  trustee.  J.  H.  Murray 
died  In  April,  1S73,  and  his  wife  died  in  1897. 
The  appellees  are  their  sole  heirs.  It  was 
admitted  that  the  title  down  to  J.  H.  and  N. 
B.  Murray  was  good  in  them.  W.  O.  B. 
Gillasple,  the  appellant,  became  the  legal  suc- 
cessor of  J.  M.  Farris  as  guardian  of  the 
minor  heirs  of  Susan  Gillasple,  deceased; 
and,  the  note  being  unpaid,  be  sold  the  land, 
as  trustee  under  the  deed  of  trust,  on  Au- 
gtist  20,  1877,  after  due  advertisement,  and 
bid  the  same  In  at  the  sum  of  $360  for  the 
laid  minors,  and  executed  a  deed  therefor  to 
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himself  as  guardian  for  Bald  mlnwa.  Appel- 
lant afterwards  acquired  the  title  of  tbe  mi- 
nors. The  appellant  took  possession  of  tbe 
premises  Janoary  28,  1878,  which  continued 
outU  the  latter  part  of  1880,  when  it  was  In- 
terrupted for  a  year  or  so,  and  no  continuous 
possession  was  ever  bad  for  a  period  of  Ave 
years  at  any  time.  No  such  possession  of 
the  premises  by  appellant,  either  for  himself 
or  for  said  minor  heirs,  as  would  support 
title  by  limitation,  was  sbown.  Two  tax 
deeds  for  tbe  land  In  controversy  were  put 
in  evidence,  but  the  prerequisites  necessary 
to  authorise  tbe  sale  of  the  land  for  taxes 
were  not  proved.  Tbe  appellant  paid  all 
taxes  on  tbe  land  from  tbe  year  1878  up  to 
the  time  of  tbe  trlaL 

Tbe  two  deeds  were  admissible  in  evidence, 
without  proof  of  tbe  prerequisites  to  a  sale 
of  tbe  land  for  taxes,  in  support  of  the  plea 
of  fire  years'  limitation,  and  it  was  not  nec- 
essary for  tbe  appellees  to  object  to  their  in- 
trbdnctlon  in  order  to  have  proper  effect 
given  to  them  as  evidence.  A  tax  deed  not 
void  on  Its  face  will  support  tbe  plea  of  limi- 
tation of  five  years'  possession  under  a  deed. 
Schleicher  v.  GaUbi,  85  Tex.  270,  20  S.  W. 
120.  But  In  order  to  support  the  statute  of 
limitation  of  three  years  by  showing  color  of 
title,  a  tax  deed,  though  admissible  for  the 
purpose,  must  I)e  shown  to  have  been  execut- 
ed in  tbe  completion  of  a  sale  regularly  made 
for  taxes  duly  levied  and  assessed.  Telfener 
v.  Dlllard,  70  Tex-  146,  7  S.  W.  847.  Five 
.rears'  possession  was  not  sbown,  and,  even 
if  it  should  be  conceded  that  a  possession  of 
three  years  was  shown,  the  tax  deeds  were 
not  supported  by  uproot  of  a  compliance  with 
the  prerequisites  of  the  sales  for  taxes.  Tbe 
finding  of  tbe  trial  court  that  tbe  possession 
of  tbe  land  was  not  sufficient  to  support  the 
pier,  of  limitation  is  approved,  as  supported 
by  tbe  evidence. 

More  than  foxur  years  having  elapsed  ofteV 
tbe  death  of  J.  H.  Murray  without  any  ad- 
ministration having  been  taken  out  upon  his 
estate,  tbe  power  to  sell  under  tbe  deed  of 
trust  could  he  executed.  Rogers'  Heirs  v. 
Watson,  81  Tex.  400,  17  S.  W  29;  Silver- 
man V.  I^ndrum  (Tex.  Civ.  App.)  47  S.  W. 
404.  The  power  to  sell  given  in  a  deed  of 
trust  Is  a  power  coupled  with  an  interest, 
and  is  not  revoked  by  the  death  of  the  con- 
stituent, but  its  exercise  has  been  held  to  be 
inconsistent  with  the  administration  of  the 
probate  law  of  this  state.  Robertson's  Adm'x 
V.  Paul,  16  Tex.  4T2;  McLane  v.  Paschal,  47 
Te.x.  36B.  After  tbe  expiration  of  tbe  four 
years  allowed  for  taking  out  letters  of  admin- 
istration, the  reason  for  denying  tbe  exercise 
of  the  power  ceases.  But  by  its  terms  the 
deed  of  trust  made  .7.  M.  Farris,  tbe  guardian 
of  the  minor  heirs  of  Susan  Gillasple,  de- 
ceased, the  trustee  to  sell.  No  provision  was 
made  for  bis  successor  as  such  guardian  to 
exercise  tbe  power.  If  tbe  legal  guardian  of 
tbe  minors,  whoever  be  might  be,  had  been 
made  trustee,  then  tbe  power  could  have 


been  exercised  by  W.  O.  B.  Gillasple,  who 
was  then  the  legal  guardian,  or  any  person 
who  should  happen  to  be  tbe  legal  guardian, 
as  where  the  sheriff  Is  empowered  to  sell. 
Silverman  v.  Landrum,  supra.  Tbe  convey- 
ance of  the  land  to  J.  M.  Farrls  as  guardian 
of  the  minor  heirs  of  Susan  Glllaspie,  de- 
ceased, or  his  legal  successcH*,  does  not  con- 
fer tbe  power  to  sell  upon  his  legal  succes- 
sor. Farrls  alone  Is  given  tbe  authority  to 
sell,  and  the  words  "guardian,"  etc.,  follow- 
ing his  name,  can  only  be  regarded  as  de- 
scrlptio  personse.  Tbe  office  of  trustee  Is  one 
of  personal  confidence,  and  cannot  be  dele- 
gated. Fuller  V.  O'Nell,  69  Tex.  850,  6  S.  W. 
181,  5  Am.  St  Rep.  69.  Tbe  makers  of  the 
trust  conferred  the  power  of  sale  upon  Far- 
rls alone,  and  may  have  done  so  from  their 
personal  confidence  in  him;  and,  although  tbe 
land  was  conveyed  as  security  for  tbe  debt 
to  the  guardian  of  the  minors,  the  makers  of 
the  trust  may  have  been  unwilling  to  confer 
the  power  of  sale  upon  any  person  who  hap- 
pened to  be  guardian.  There  was  no  evi- 
dence of  tbe  failure  or  refusal  of  Farrls  to 
execute  tbe  trust,  or  of  the  sulMtitutlon  of 
GiUaspie,  even  if  there  had  been  a  provision 
in  tbe  deed  of  trust  for  a  substitute  trustee. 
W.  O.  B.  Glllaspie  was  without  power  to 
sell  the  land,  and  his  sale  thereof  was  void. 
The  minors  acquired  no  title  by  the  sale,  and 
did  not  have  tbe  right  of  possession.  No 
right  of  possession  was  given  by  the  deed  of 
trust,  and  appellant  bad  no  equities  in  the 
land  that  would  require  satisfaction  by  the 
appellees  before  they  could  recover  posses- 
sion thereof.  They  owned  tbe  land  subject 
to  the  lien  of  tbe  deed  of  trust,  and  were 
entitled  to  tbe  possession  thereof  until  the 
lien  should  be  foreclosed.  Tbe  attempt  to 
foreclose  was  fruitless,  and,  tbe  debt  being 
barred  by  limitation  which  was  set  up  against 
it,  tbe  appellant,  in  default  of  a  trustee  with 
power  to  sell,  was  without  remedy. 

On  objection  by  the  appellees,  tbe  court  re- 
fused to  receive  and  consider  the  evidence 
of  tbe  appellant  to  the  effect  that  N.  B.  Mur- 
ray wrote  a  letter  to  one  E.  J.  Addickes  in 
which  she  stated  that  she  was  unable  to, 
pay  tbe  debt,  and  for  Addickes  to  tell  Gillas- 
ple to  proceed  under  the  deed  of  trust  and 
sell  tbe  land  and  collect  the  debt,  and  that 
be  sold  tbe  land  In  accordance  with  the  re- 
quest of  Mrs.  Murray,  and  tbe  power  con- 
ferred In  the  deed  of  trust  on  tbe  legal  suc- 
cessor of  J.  M.  B'arris.  The  appellant  stat- 
ed that  tbe  lettef  was  shown  to  bim,  and 
that  be  recognized  the  signature  to  it  as  that 
of  N.  B.  Murray,  and  that  at  the  time  he 
bad  no  interest  in  the  transaction.  The  ob- 
jection to  tbe  consideration  of  this  evidence 
was  that  tbe  appellant,  as  a  party  to  the 
suit  could  not  testify  to  any  transaction 
with  the  deceased,  N.  B.  Murray,  and  the 
testimony  of  the  appellant  related  enthrely  to 
a  transaction  with  her.  It  comes  clearly 
within  the  statute  making  such  evidence  In^ 
competent     Rev.    St   art   2302;    Parka    t. 
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Oaudle,  58  Tex.  216;  Stringfenow  v.  llont- 
gomery,  67  Tex.  349.  Being  Incompetent,  we 
need  not  anticipate  what  would  have  been 
the  effect  of  the  evidence  if  admiselhle. 

The  Judgment  of  the  court  below  wUl  be 
affirmed.    Affirmed. 


MUNDINB  T.  PAULa 

(Court  of  Otvil  Appeals  of  Texas.     Jan.  22, 
1902.) 

FIXTURES  —  WHAT  CONSTITUTES  —  VENDOR'S 
LIEN— REMOVAL  OF  FIXTURES— TRIAL— JU- 
ROR—EXCLUSION  OF  JUROR— EVIDENCEi-AD- 
MISSIBILITY— INSTRUCTIONS— APPEAL. 

1.  The  exclusion  of  a  juror,  who  is  also  a 
witness  for  plaintiff,  and  disqualified  under 
Uev.  St.  art.  3141,  before  the  jury  is  sworn, 
and  the  substitution  of  an  unobjectionable  ju- 
ror in  his  place,  is  uot  erroneous,  though  the 
defendant  has  exhausted  all  his  challenges. 

2.  Wh««  the  defendant  in  an  action  to  re- 
cover mill  machinery  claims  that  such  machin- 
ery belongs  to  realty  purchased  by  him  at  a 
sale  thereof  under  a  vendor's  lien,  it  is  error  to 
allow  plaintiff,  for  the  purpose  of  showing  that 
dofeuoant  would  not  be  injured  if  required  to 
return  the  machinery,  to  show  that  the  real  es- 
tate exclusive  of  the  machinery  was  of  greater 
value  at  the  time  of  the  foreclosure  sale  than 
nt  the  time  the  lien  waa  reserved,  though  the 
machinery  was  placed  on  the  property  there- 
after. 

3.  An  assigument  of  error  containing  more 
thau  one  question,  and  uot  followed  by  propo- 
sitions on  each  issue  relied  on,  will  not  be 
considered  on  appeal. 

4.  Where  an  instrument  in  Issue  is  in  the 
form  of  a  bill  of  sale,  and  there  is  no  evidence 
to  show  that  it  is  a  mortgage,  the  court  should 
instruot  that  it  is  a  bill  of  sale,  though  a  wit- 
ness at  a  former  trial  designated  the  instra- 
ment  by  another  name. 

5.  Where  the  question  whether  certain  ma- 
chinery removed  from  a  mill  is  a  fixture  is  a 
disputed  question  of  fact,  an  instruction  as- 
earning  that  the  machinery  Is  a  part  of  the 
real^  is  properly  refused. 

6.  The  purchaser  of  real  estate  at  a  sale  fore- 
closing a  vendor's  lien,  having  knowledge  of 
facts  which  would  put  a  reasonable  man  on  in- 
qniry  as  to  the  ownership  of  certain  machinery 
on  the  premises,  and  apparently  a  part  there- 
of, is  chargeable  with  full  knowledge  of  the 
facts  which  he  can  obtain  in  reference  to  such 
ownership. 

7.  Machinery  placed  on  lots  by  a  vendee, 
which  may  be  removed  without  injury  to  the 
realty,  does  not  become  a  part  thereof  as 
to  one  having  a  mere  lien  on  the  laud  re- 
snlting  from  the  purchase  of  vendor's'  lien 
notee. 

8.  A  person  to  whom  vendor's  lien  notes  are 
transferred,  but  who  does  not  receive  a  con- 
veyance of  the  title  of  the  vendor,  does  not  oc- 
cupy the  position  of  the  original  vendor,  but 
only  acquires  a  lien  on  the  land. 

i).  The  intention  with  which  machinery  is  at- 
tached to  realty  is  to  be  considered  in  deter- 
mining if  such  machinery  becomes  a  part  of 
the  realty  as  between  the  owner  and  holder  of 
a  lien  thereon,  existing  at  the  time  the  ma- 
chinery is  installed. 

Appeal  from  Lee  county  court;  I.  H.  Bow- 
ers, Judge. 

Action  by  J.  B.  Pauls  against  F.  M.  Mun- 
dlne  to  recover  certain  machinery.  From 
a  Jud$!inont  in  favor  of  plaintiff,  defendant 
npeals.    Ueversed. 


This  suit  was  brought  by  appellee,  Pauls, 
against  appellant,  Uundlne,  to  recover  one 
70-8aw  Chatham  gin  stand,  feeder,  and  con- 
denser, worth  $50;  one  SO-saw  Colbert  gin 
stand,  feeder,  and  condenser,  worth  $50;  one 
grist  mill,  worth  $S0;  one  Skinner  &  Wood 
plain  engine,  valued  at  $70:  and  one  50 
horse  power  Atlas  boiler,  with  attachments, 
valued  at  $150;  and,  if  the  property  could 
not  be  bad,  then  for  Its  value.  The  petition 
alleged  that  the  property  was  In  the  gin 
house  formerly  owned  by  Nathan  Green.  In 
Lexington,  Lee  county,  Tex.,  and  that  the 
property  was  on  January  1,  1901,  unlawfully 
taken  and  converted  1^  Mundine.  Defoid- 
ant  set  up  that  W.  W.  Mnndlne,  the  owner, 
on  the  1st  of  January,  1S97,  conveyed  lots  3, 
4,  13,  and  14,  In  block  17,  of  the  town  of 
Lexington,  to  Oreen,  taking  promissory  notes 
of  Green  for  part  of  the  purchase  price,  re- 
taining express  vendor's  lien  to  secure  pay- 
ment for  tbe  lots,  expressed  ha  the  deed  and 
notes;  that  F.  M.  Mundine,  at  the  Octob^ 
term  of  the  district  court  of  Lee  county,  ob- 
tained judgment  against  Green  on  the  notes, 
which  he  had  obtained  from  W.  W.  Mun- 
dine, and  foreclosure  of  the  Hen,  and  that 
F.  M.  Mundine  purchased  tbe  premises  at 
foreclosure  sale  tbe  first  Tuesday  In  Janu- 
ary, 1901,  under  order  of  sale  on  the  judg- 
ment, and  the  sheriff  executed  to  him  a  deed 
therefor.  It  Is  alleged  by  Mundine  that  the 
property  sued  for  were  fixtures  on  the  prem- 
ises purchased  by  him,  placed  on  the  same 
by  Green  after  his  purchase  of  the  premises 
long  before  tbe  institution  of  the  suit  on  the 
vendor's  lien  promissory  notes.  The  answer 
shows  how  the  property  was  attached  to  the 
realty,  so  as  to  become  a  part  of  the  same. 
Defendant  further  set  up  that,  If  plaintiff 
held  any  "bill  of  sale"  by  Green  to  bim  of 
the  property  In  suit  It  was  executed  after 
the  articles  were  attached  to  the  land,  and 
became  a  part  of  the  same  without  Mun- 
dine's  consent,  and  did  not  affect  his  right 
to  the  same.  Plaintiff  rolled  that  he  held  a 
mortgage  on  the  engine  and  boiler  mention- 
ed In  his  petition  and  the  gin  stand,  the 
mortgage  bearing  date  April  9,  1897,  which 
was  duly  registered  In  Lee  county,  and  filed 
by  the  county  clerk  of  Lee  county  on  the 
24th  of  April,  1807;  and  Nathan  Green,  who 
had  executed  the  mortgage,  executed  to 
plaintiff  a  bill  of  sale  of  all  tbe  property  de- 
scribed In  the  petition;  and  that  on  the  day 
of  sale,  under  order  of  tbe  court,— the  1st 
day  of  January,  1901,— and  before  sale,  he 
gave  notice  that  the  machinery  sued  for  was 
his  property,  and  that  Mundine  purchased 
tbe  same  with  notice  of  his  (plaintiff's)  right 
to  the  same.  The  trial  by  jury  resulted  in 
verdict  and  Judgment  for  plaintiff  for  the 
property  sued  for,  and.  In  case  it  could  not 
be  returned,  for  its  value,  found  to  be  $375; 
from  which  this  appeal  Is  taken  by  Mundine. 

Hector  &  Watson,   for  appellant     J.   L. 
Rousseau  and  Eason  &  Eason,  for  appellee. 
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COLIiARD,  J.  (after  stating  the  facts). 
1.  After  both  parties  had  announced  ready 
for  trial,  lists  of  the  Jurors  for  the  week 
were  drawn  and  furnished  the  attorneys  for 
the  parties,  who  struck  from  the  lists  per- 
emptorily, leaving  others,  among  whom  was 
a  Juror  (Ruthven)  legally  chosen.  Other  Ju- 
rors were  ordered  summoned,  and  the  sher- 
iff was  sworn,  and  directed  to  summon  other 
jurors  to  fill  the  panel.  The  plaintiff's  coun- 
sel informed  the  court  that  he  wished  to 
use  the  accepted  Juror,  RuthveD,  as  a  wit- 
ness for  plaintiff,  though  not  summoned  as 
a  iritness,  and  moved  that  he  be  excused 
from  the  Jury.  Defendant  objected.  The 
court  overruled  the  objection,  and  retired 
tbe  Juror,  defendant  excepting.  Defendant 
bad  exhausted  all  his  challenges,  and  had 
to  accept  talesmen.  No  objection  is  ur- 
ged agaln&t  the  Jurors  last  accepted,  and 
none  was  made  to  the  court  No  injury  is 
shown  as  a  result  of  the  action  of  the  court, 
and  defendant  has  no  ground  of  complaint. 
Wolf  V.  Ferryman,  82  Tex.  112,  17  S.  W.  T72. 
Buthren  was  used  as  a  witness  for  plaintiff 
as  to  exchange  of  boilers  with  Nath  Oreen, 
Green  to  give  some  boot,  and  made  a  mort- 
gage for  tbe  difference.  This  boiler  exchan- 
ged to  Green  Is  now  in  litigation  In  this  suit, 
it  having  been  placed  on  the  lots  sold  to 
Green  by  Mundine  (W.  W.).  The  court  was 
not  in  error  in  excluding  tbe  witness  from 
tte  Jury  before  It  was  sworn  to  try  the  case, 
and  as  soon  as  he  was  Informed  that  he  was 
a  witness  In  the  case.  Any  witness  In  a 
case  is  dlsqnallfled  for  serving  as  a  Juror  on 
Its  trial.  Rev.  St  art  8141.  When  the  court 
is  biformed  of  the  disqualification  before  the 
Jnry  is  sworn  to  try  the  case,  and  other  un- 
objectionable Jurors  can  be  had  and  are  ac- 
cepted, no  injury  is  shown,  and,  consequent- 
ly, no  ejTor. 

2.  On  the  trial  the  court  permitted  plain- 
tilTs  witness  Green  to  testify,  over  objec- 
tions of  defendant  that  tbe  premises  (the  lots 
sold  by  W.  W.  Mnndine  to  him— Qreen— on 
.which  a  vendor's  lien  was  retained  to  secure 
the  purcliase-money  notes),  including  the  gin 
bouse,  engine  room,  and  mill,  would  be  of 
greater  value  than  were  tbe  naked  lots  when 
Green  purchased  them,  and  would  be  worth 
more  after  the  machinery  placed  thereon  by 
Green  bad  been  removed.  The  objection  of 
defendant  to  the  question  and  answer  was 
that  If  the  machinery  had  been  so  attached 
to  the  realty  as  to  become  a  permanent  ac- 
cesiiion  to  the  freehold,  it  was  Immaterial, 
Irrelevant  and  incompetent  to  show  the  pres- 
ent value  of  the  same  without  the  machinery. 
Thereupon  the  attorney  for  plaintiff,  in  the 
presence  of  the  Jury,  stated  to  the  court  that 
It  was  his  purpose  to  show  by  the  witness 
that  Mnndine,  the  defendant  would  not  be 
injured,  because  he  would  still  have  tbe  prop- 
erty greater  in  value  than  the  debt  owed  by 
Green  for  the  purchase  money.  The  court 
I)ennltted  the  witness  to  testify  that  tbe 
premises,   Inciudlns  the  gin   house,   engine 


room,  and  well  (improvements  made  by  Green 
after  his  purchase  from  Mundine),  would  be 
of  greater  value  than  were  the  naked,  lots 
when  he  purchased  them,  even  after  remov- 
ing therefrom  all  the  machinery  sued  for  by 
plaintiff.  Defendant  excepted  to  the  ruling 
of  the  court  The  ruling  is  assigned  as  er- 
ror, and  we  believe  It  was  erroneous.  It  was 
prejudicial  to  defendant's  rights  under  his 
purchase  of  the  realty  for  the  Jury  to  be  in- 
formed that  tbe  realty  left  after  removing 
the  machinery  would  still  be  worth  more 
than  the  naked  lots,  on  which  defendant  had 
a  vendor's  lien,  which  were  foreclosed  upon, 
and  defendant  purchased  the  property  as  Im- 
proved. There  was  no  such  issue  in  the  case, 
and  hence  the  testimony  was  irrelevant  It 
may,  and  probably  did,  influence  the  Jury  in 
finding  for  plaintiff  on  questions  submitted  to 
them  concerning  the  rights  of  the  parties, 
and  in  concluding  that,  if  their  verdict  should 
be  in  favor  of  plaintiff,  defendant  would  not 
be  injured  in  his  original  rights  acquired  by 
his  vendor's  lien  notes.  Whether  the  ma- 
chinery sold  by  Green  to  pay  Pauls  was  or 
was  not  at  the  time  of  the  mortgage  to  Pauls 
and  the  transfer  to  him,  attached  so  as  to 
become  a  part  of  the  realty,  was  the  main 
qnestion  in  tbe  case  to  be  passed  on  by  the 
Jury;  and  it  was  Improper  to  allow  proof 
irrelevant  to  the  issues  before  the  Jnry, 
!  which  was  calculated  to  influence  them  to 
I  the  prejudice  of  defendant  The  Jury  might 
'  have  found  that  some  of  the  machinery  was 
I  attached  to  and  became  realty,  and  might 
'  have  been  correct  in  their  conclusion,  but 
failed  to  so  find,  because  of  the  testimony 
j  objected  to.  The  testimony  was  irrelevant 
and  inadmissible,  and  It  was  error  to  admit 
It 

8.  The  third  assignment  ought  not  to  be 

considered,   inasmuch   as   It   contains   more 

than  one  question,  nnd  is  not  followed  by 

propositions  on  each  Issue  relied  on. 

I      4.  Tbe  same  is  true  of  fifth  assignment  of 

I  error. 

I      6.  The  court  did  not  err  In  styling  tbe  in- 
I  stnunent  executed  by  Green  to  Pauls  a  bill 
I  of  sale.    It  is  In  form  of  a  bill  of  sale:   and 
I  It  Is  immaterial  what  it  was  called  by  wit- 
ness on  former  trial,  if  he  did  In  fact  ex- 
,  press  himself  on  the  subject    Facts  in  proof 
!  may  determine  that  an  instrument  in  form 
of  a  conveyance  Is  and  was  Intended  to  be  a 
I  mortgage,  but  there  is  no  such  facts  In  proof. 
..  Hence  It  was  not  error  for  the  court  to  call 
the  instrument  a  bill  of  sale  in  the  charge. 
It  was  bis  duty  to  so  charge. 

6.  The  sixth  assignment  of  error  is  also  at 
variance  with  the  rule  that  an  assignment 
relied  on  as  a  proposition,  to  entitle  It  to  con- 
sideration by  the  court  must  not  contain 
more  than  one  question. 

7.  It  Is  assigned  as  error  that  the  court 
erred  in  failing  to  charge  the  Jury  that  if 
Green  did  execute  to  plaintiff  a  bill  of  sale 
to  tbe  machinery  sued  for,  but  that  If  noithe^ 
W.  W.  nor  F.  M.  Mundine  knew  of  the  ex- 
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Istence  of  the  bill  of  sale,  and  the  machinery 
was  undetached  from  the  soil,  and  If  de- 
fendant procured  a  Judgment  against  Green 
on  his  vendor  Hen  notes,  with  foreclosure  of 
the  lien  on  the  premises  on  which  the  ma- 
chinery was  placed,  under  such  circumstan- 
ces notice  to  F.  M.  Mundlne  only  a  few  min- 
utes before  the  sale  of  the  premises  would 
not  affect  his  rights  to  acquire  title  to  the 
premises,  including  the  machinery  in  contro- 
versy, which  Oreen  had  affixed  as  a  prama- 
ncnt  accession  to  the  freehold;  and  in  this 
connection  the  court  erred  in  refusing  plain- 
tiff's special  charge  No.  2,  which  properly 
embodied  the  Issues.  There  Is  a  proposition 
under  this  assignment  to  the  effect  that  un- 
der the  facts  showing  that  Nathan  Oreen 
bought  the  lots  on  which  the  machinery  was 
afterwards  placed,  executing  vendor's  lien 
notes,  subsequently  owned  by  appellant,  and 
the  evidence  also  showing  that  the  machhi- 
ery  In  suit  bad  been  attached  to  the  realty  so 
as  to  make  it  a  part  thereof.  Green  could  not 
sell  the  machinery  as  chattels  by  bill  of  sale 
to  a  creditor  to  the  injury  of  the  security 
held  by  appellant,  by  virtue  of  his  vendor's 
lien  notes;  and  "any  attempted  sale  of  the 
machinery  without  severance  from  the  free- 
hold and  delivery  to  the  creditor  would  be 
Ineffectual  to  pass  title  to  the  machinery  as 
chattels,  In  the  absence  of  knowledge  there- 
of and  consent  thereto  by  appellant."  Nei- 
ther the  assignment  nor  the  proposition 
should  assume  that  the  machinery  was  so 
affixed  to  the  realty  as  to  become  a  part 
thereof.  That  question  was  for  the  Jury,  un- 
der proper  Instructions  by  the  court  Actual 
notice  at  the  time  of  the  sale  to  him  at  pub- 
lic vendue  is  not  the  only  criterion.  Implied 
notice  Is  also  a  question  to  be  considered; 
and,  if  Mundlne  had  knowledge  of  facts  that 
would  put  a  man  of  ordiuary  prudence  upon 
inquiry  as  to  the  truth,  he  would  be  charged 
with  notice  of  such  full  knowledge  of  the 
facts  so  attainable. 

8.  The  true  rule  as  to  chattels  or  realty  In 
this  case  Is,  If  the  machinery  could  be  re- 
moved without  Injury  to  the  realty.  It  was 
not  realty,  and  did  not  pass  by  the  sale  to 
Mundlne,  who  purchased  only  the  lots  under 
the  foreclosure  of  the  vendor's  Hen  notes  ex- 
ecuted by  Green  to  W.  \V.  Mundlne.  F.  M. 
Mundlne,  by  the  transfer  to  him  of  the  notes 
retaining  vendor's  Hen,  acquired  thereby  no 
title  to  the  lots,  there  being  no  conveyance 
of  the  equitable  title  left  In  W.  W.  Mundlne 
after  his  sale,  which  retained  such  lien  in 
the  notes  and  the  deed  of  conveyance  to 
Green.  F.  M.  Mundlne  did  not  occupy  the 
position  of  the  original  vendor  without  such 
conveyance.  He  only  had  a  Hen  on  the  lots, 
and  Hen  rights  only  are  in  Issue  as  to  him, 
and  these  are  limited  In  appellant's  brief  to 
time  arising  from  his  purchase  at  the  foreclo- 
sure sale.  We  believe  the  opinion  in  the 
case  of  Willis  v.  Munger  Improved  Cotton 
Machine  Mfg.  Go.  (Tex.  OIv.  App.)  36  S.  W. 
1010,  lays  down  the  correct  doctrine  as  to  the 


question  of  machinery  on  land,  there  being 
a  lien  on  the  land.  It  is  said  In  the  Munger 
Case:  "The  vendees  had  the  right  to  place 
the  machinery  on  the  lot  without  forfeiting 
the  right  of  Its  removal,  so  long  as  it  could 
be  done  without  Injury  to  the  property.  As 
they  possessed  that  right,  they  could  Incum- 
ber It  with  a  mortgage  to  another  with  such 
right  of  removal  to  satisfy  the  mortgage." 
A  sale  to  satisfy  the  mortgage  debt  would 
confer  the  same  right  upon  the  purchaser. 
In  placing  chattels  upon  realty,  the  Intention 
at  the  time  as  to  whether  or  not  they  were 
to  become  Immovable  fixtures  ought  to  be 
considered  with  other  facts  bearing  on  the 
Issue.  We  believe  the  court's  charge  on  this 
subject  was  correct 

The  foregoing  is  sufficient  to  Indicate  our 
opinion  on  the  questions  In  the  case.  It  Is 
not  necessary  to  say  more.  We  conclude 
the  judgment  of  the  lower  court  should  be 
reversed,  and  the  cause  remanded,  and  It  ia 
80  ordered.    Reversed  and  remanded. 


DEAVER  V.  STATE  ex  rd.  TRIPP.* 

(Court  of  C!ivll  Appeals  of   Texas.     Dec.    7, 

1001.) 

SCHOOL  ELECTIONS— SELEX3TI0N  OF  OETICERS 
—RATIFICATION— OATH— RETURN— QUO  WAR- 
RANTO—INTEREST  IN  CONTROVBRST. 
1.2  Sayles'  Ann.  Civ.  St  art  SOiSSa,  pro- 
vides that  If  the  officers  appointed  to  hold  an 
election  for  trustees  of  a  public  school  dis- 
trict fail  to  do  80,  the  eleotors  present  at  the 
time  for  opening  the  polls  may  select  persons 
to  act  in  tneir  place.  At  the  time  for  holding 
an  election  the  officers  appointed  failed  to  ap- 
pear, and  a  third  party,  appointed  without  au- 
thority by  the  county  judge  to  hold  the  elec- 
tion, selected  two  others  to  assist  him  as  clerks. 
No  one  protested  against  the  election,  which 
was  honestly  had,  all  legal  votes  presented 
having  been  received,  and  the  proper  return 
made.  Held  to  be  such  a  ratification  by  the 
voters  of  the  acts  of  such  officers  as  to  be 
equivalent  to  an  election  of  them  by  the  electors 
present. 

2.  The  fact  that  sudk  offlca«  are  not  sworn 
does  not  render  the  election  void. 

3.  Under  2  Sayles'  Ann.  Civ.  St  art  3953a, 
providing  that  the  returns  of  elections  for 
school  trustees  shall  be  made  to  the  county  su- 
perintendent, such  returns  are  properly  made 
to  a  county  Judge  who  ia  ex  officio  such  super- 
intendent 

4.  Where  an  information  in  quo  warranto 
against  one  holding  office  as  school  trustee  is 
presented  by  one  having  no  Interest  in  the  con- 
troversy, the  district  judge.  In  his  discretion, 
may  refuse  to  allow  the  information  to  be  filetl, 
and,  if  filed,  on  such  fact  appearing,  he  should 
refuse  to  remove  the  respondent 

Appeal  from  district  court,  Taylor  coun- 
ty;  N.  R.  Lindsay,  Judge. 

Proceeding  in  quo  warranto  by  the  state 
of  Texas,  on  the  relation  of  W.  F.  Tripp, 
against  J.  H.  Deaver.  From  a  Judgment 
ousting  the  respondent  from  the  office  of 
school  trustee,  he  appeals.    Reversed. 

Cunningham  &  Wilson,  for  appellant  J. 
M.  Wagstaff  and  T.  A.  Bledsoe,  for  appeUee. 
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nUNTER,  J.  Thl8  Is  a  proceeding  in  tbe 
nature  of  qno  warranto.  Instituted  July  22, 
lUOl,  by  the  county  attorney,  by  leaye  of  th« 
district  judge,  in  tlie  name  of  the  state  of 
Texas,  by  W.  F.  Tripp,  as  relator,  to  remove 
J.  H.  Dearer  from  the  office  of  trustee  of 
public  school  district  No.  9,  Taylor  county, 
for  the  reasons  that  tbe  persons  who  held 
the  election— I.  S.  Thurmond,  D.  A.  Shaw, 
and  J.  F.  Roblnson^were  not  appointed  by 
tbe  commissioners'  court,  nor  selected  by 
tbe  voters  present  at  the  election;  that  they 
were  not  sworn;  nor  was  their  return  of  the 
election  made  to  the  commissioners'  court, 
but  waa  made  to  the  county  judge  of  Taylor 
county.  Respondent,  Deaver,  answered  by  a 
general  denial,  not  guilty,  and  specially  that, 
vhUe  the  voters  at  said  election  did  not 
formally  elect  officers  to  hold  the  election, 
yet  they  voted  and  acquiesced  in  and  recog- 
nized said  persons  as  officers  of  said  electi(n; 
that  said  election  was  fairly  held  without 
fraud;  that  respondent  received  a  majority 
of  the  votes  cast;  that  he  was  qualified  to 
bold  the  office,  and  had  taken  the  oath  re- 
quired by  law,  and  was  performing  the  du- 
ties thereof;  that  the  irregularities  in  the 
election  complained  of  did  not  render  the 
election  void.  The  case  was  submitted  to 
tbe  court  without  a  jury  upon  an  agreed 
statement  of  facts,  which  is  contained  in  the 
record,  and  is  substantially  as  follows:  At 
the  February  term  of  the  commissioners' 
court  of  Taylor  county,  19<M.,  T.  B.  Cross,  J. 
H.  Deaver,  and  J.  A.  Buchee  were  appointed 
by  said  court  to  hold  all  elections  required 
by  law  in  said  school  district  for  the  year 
1901.  This  election  was  required  to  be  held 
on  tbe  first  Saturday  in  April,  1901,  for  two 
school  trustees;  that  on  said  day  the  said 
Cross,  Deaver,  and  Buchee  failed  to  hold 
said  Section,  but  on  the  morning  of  that 
day,  at  Buffalo  Gap,— the  proper  place  for 
holding  said  dectlon,— some  of  the  electors 
tf  said  district  had  assembled,  and  among 
thnn  T.  B.  Cross,  who  declined  to  bold  the 
election,  and  suggested  that  the  voters  pres- 
ent be  called  together,  and  select  officers 
from  among  themselves  to  hold  the  election, 
when  I.  S.  Thurmond  stated  that  he  had 
been  appointed  by  the  county  judge  to  hold 
the  election,  and  he  intended  to  do  so. 
Thereupon  be  selected  D.  A.  Shaw  and  J.  F. 
Robinson  to  assist  him  as  clerks,  and  they 
then  held  the  election.  Neither  Thurmond, 
Sbaw,  nor  Robinson  were  sworn  as  election 
officers,  but  36  electors  voted,  and  It  does  not 
appear  that  any  one  protested  against  these 
persons  holding  the  election,  nor  that  any- 
body was  prevented  from  voting,  nor  that 
any  illegal  votes  were  cast,  nor  that  any  one 
stayed  away  or  refused  to  vote  because  these 
persons  were  holding  the  election;  but  that, 
|we«umptlvely,  all  voted  who  were  present 
and  desired  to  vote,  aud  thus  acquiesced  in 
the  selection  of  these  three  persons  to  hold 
tbe  election,  only  Mr.  Gross  suggested  that 
It  would  not  be  a  legal  election  unleaa  the 
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voters  selected  th«  offlcerb  to  hold  the  elec- 
tion. Tlie  county  judge  did  appoint  Thur- 
mond a  few  days  before  the  election  to  hold 
it,  and  gave  him  a  writing  to  that  effect; 
but,  while  Thurmond  believed  this  appoint- 
ment conferred  authority  on  him  to  hold 
the  election,  it  was  void,  as  there  was  no 
law  authorizing  the  county  judge  to  make 
such  api)ointment.  The  election  was  fairly 
and  honestly  held,  and  resulted  in  the  elec- 
tion of  J.  H.  Deaver,  tbe  respondent,  as  one 
of  the  trustees.  There  were  about  160  vot- 
ers in  the  district,  but  none  were  denied  the 
right  to  vote  who  offered  to  do  so.  The 
cotmty  bad  no  superintendent  of  schools, 
and  the  return  of  the  election  was  made  to 
the  county  judge,  who  declared  respondent 
duly  elected  trustee  of  the  district,  and  en- 
tered his  name  on  his  books  as  such,  and 
the  respondent  took  the  oath  of  office  re- 
quired by  law,  and  duly  entered  upon  the  du- 
ties of  his  office  in  April,  1901.  The  result  of 
the  election  was  certified  to  by  Thurmond 
as  "manager  of  election,"  and  by  Robineon 
and  Shaw  as  "clerks,"  and  the  ballot  box, 
poll  list,  and  tally  sheet  were  returned  to 
the  county  judge.  Their  certificate,  on  its 
face,  did  not  show  by  what  authority  they 
held  the  election.  It  was  made  at  the  foot 
of  the  tally  sheet  and  was  in  thie  following 
f(vm;  "We  certify  this  is  a  correct  return 
of  election  held  at  Buffalo  Gap  for  2  school 
trustees  for  district  No.  9.  I.  S.  Thurmond, 
Manager  of  Election.  J.  F.  Robinson,  Clerk. 
D.  A.  Shaw,  Clerk."  The, court  held  the 
election  void,  and  rendered  judgrment  oust- 
ing the  respondent  from  said  office,  and  from 
that  judgment  this  appeal  was  taken. 

We  think  tbe  court  erred  In  holding  this 
election  void.  To  sustain  the  judgment  of 
the  district  court,  counsel  for  the  state  rely 
upon  the  following  proposition:  "The  pre- 
tended election  held  by  Thurmond,  Shaw, 
and  Robinson  was  absolutely  void,  because 
neither  one  of  the  parties  attempting  to  hold 
the  election  had  any  authority  or  color  of  au- 
thority to  do  so,  and  were  neither  de  facto 
nor  de  jure  officers."  State  v.  Taylor  (N.  C.) 
12  S.  E.  1006,  12  L.  R.  A.  202,  23  Am.  St 
Rep.  51;  Land  Co.  v.  Laigle,  69  Tex.  314; 
Blencourt  v.  Parker,  27  Tex.  562,  663.  The 
insistence  Is  that  because  Thurmond  assert- 
ed that  he  acted  \mder  a  written  appoint- 
ment from  the  county  judge,  which  the  law 
did  not  authorize,  he  was  neither  a  de  facto 
nor  de  jure  officer,  but  was  a  usurper,  and 
so  were  the  clerks.  The  ag^reed  facts  show, 
and  this  court  findsy  that  the  election  was 
fairly  and  honestly  held.  There  is  not  even 
a  charge  or  suspicion  of  fraud  against  it  No 
candidate  Is  complaining  against  It  only  the 
state  upon  the  relation  of  a  disinterested 
citizen  of  the  free  school  district;  in  other 
words,  no  private  Interests  or  rights  have 
been  affected  by  it  one  way  or  the  other. 
It  does  not  appear  whether  the  relator  was 
present  or  whether  he  participated  in  the 
election,  or  not    It  does  appear  that  be  was 
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not  a  candidate  for  trustee.  The  state— the 
general  public— is  not  Interested  in  such  con- 
troyersles  as  this,  where  evenhanded  justice 
Is  done,  and  no  fraud  or  injury  of  any  char^ 
acter  is  shown  or  charged.  The  statute  slm- 
ply  provides  that  If  the  officers,  or  either  of 
them,  appointed  by  the  commissioners'  court 
to  hold  the  election,  fall  or  refuse  to  do  so, 
then  the  electors  present,  when  the  time 
comes  for  opening  the  polls,  "may  select  of 
tbebr  number  a  person  or  persons  to  act  la 
the  place  of  those  absent  or  refusing  to  act." 
2  Sayles'  Ann.  Clr.  St  art  3968a.  The  man- 
ner of  selecting  Is  left  entirely  with  the  elect- 
ors. If,  then,  these  three  men  opened  the 
polls  and  held  the  election,  and  the  electors 
who  were  there  and  desired  to  rote  partici- 
pated In  the  election,  they,  t^  that  act  of 
▼oting,  selected  those  who  were  holding  the 
election  for  them  as  the  officers  of  the  elec- 
tion, and  they  ratified  their  acts  In  holding 
it;  and  It  would,  in  that  case,  make  no  dif- 
ference who  appointed  Thurmond,  but  the 
power  which  can  legally  appoint  can  ratify 
and  make  good  an  illegal  appointment  In 
this  case,  we  think,  the  ratification  was  com- 
plete. It  Is  not  necessary  to  state  whether 
they  were  de  facto  or  de  jure  officers.  The 
ratification  of  their  acts  made  the  election 
good  and  valid,  and  It  related  back  to  the 
beginning  of  the  election,  and  constituted 
valid  authority  for  holding  It.  The  fact  that 
they  were  not  sworn  did  not  render  the  eteo- 
tlon  void.  2  Sayles'  Ann.  Civ.  8t  art.  3953a; 
McCrary,  Elect  f  216;  Hunnlcutt  r.  State, 
76  Tex.  233,  12  S.  W.  106;  Banders  v.  Lacks 
(Mo.)  43  S.  W.  663;  McKlnD«y  v.  O'Connor, 
26  Tex.  6.  The  returns  were  properly  made 
to  the  county  judge,  as  he  was  ex  officio 
county  superintendent  2  Sayles'  Ann.  Glv. 
St.  art  8968a. 

It  was  In  the  discretion  of  the  district 
Judge  to  refuse  to  allow  the  Information  in 
this  caae  to  be  filed,  and,  when  filed,  upon 
hearing  to  remove  the  respondent,  as  the 
relator  showed  no  Interest  In  the  controver- 
sy. The  court,  upon  such  a  state  of  facts. 
Should  have  refused  to  remove  the  respond- 
ent and  dismissed  the  Information.  Where 
the  election  for  school  trustees  has  been  held 
on  the  proper  day  and  at  the  proper  place, 
and  by  ballot  and  was  fairly  and  honestly 
held,  so  that  the  people  had  the  opportunity 
to  express  their  wishes  by  theh-  ballots  aa  to 
who  they  wanted  for  trustees,  and  no  one 
has  been  deprived  of  his  right  to  vote  and 
have  his  vote  counted,  and  no  illegal  votes 
have  been  allowed,  nor  other  fraud  or  il- 
legality been  practiced,  the  election  should 
be  sustained  by  the  courts  In  the  interest  of 
public  peace  and  harmony,  regardless  of 
such  Irregularities  as  are  shown  here.  State 
V.  Hoff,  88  Tex.  297,  81  S.  W.  290. 

The  judgment  of  the  district  court  is  there- 
fore reversed,  and  the  Information  herein 
dismissed,  at  the  costs  of  the  relator  both  in 
this  court  and  In  the  district  court 


HALSTEAD  v.  HUSTIOM. 

(Supreme  Oourt  of  Missouri,  Division  No.  8. 

Jan.  17,  1902.) 

PRADDTJLENT  CONVBTANCES— DBBD  TO  WIFH 
—PRESUMPTION— DEFAULT  JUDOMBNT— SUF- 
FICIENCY OP  SERVICE— APPBAU 

1.  Though  a  recital  in  an  entry  of  judgmeut 
that  the  defendant  was  duly  served  may  bo 
overthrown  by  other  parts  of  the  record  ot 
equal  dienit?  and  importing  equal  verity,  the 
question  of  jurisdiction  must  be  determined 
from  the  whole  record,  and  not  from  fragmen- 
tary portions  thereof. 

2.  A  default  jndgment  against  W.  D.  IC.  was 
saatained,  tbaniwh  the  sheriff's  retom  ahowed 
service  of  summons  on  P.  M.,  where  the  court 
found  that  W.  D.  M.  was  duly  served,  and  the 
whale  record  was  net  introduced  to  impeach 
the  finding,  aad  where  it  appeared  from  the 
amended  returns  of  service  that  P.  M.  and  W. 
D.  M.  were  the  same  person. 

3.  In  the  absence  of  any  pleading  or  proof 
that  land  acquired  by  a  wife  during  covsmture 
was  paid  Car  out  of  her  own  meaaa,  it  is  pre- 
sumed that  it  was  paid  for  with  money  of  her 
husband. 

4.  A  deed  to  a  wife  of  land  bought  with  her 
Insolvent  husband's  moaey  Is  frandalent  in 
law  as  against  an  existing  and  prior  creditor 
of  the  husband,  and  the  land  is  subject  to 
sale  for  his  debt. 

6.  l%oa^  the  «upt«me  court  is  disposed  to 
defer  to  tlie  judgment  oif  tike  trial  oourt  where 
erridence  is  to  be  weighed  or  the  credibility  of 
witnesses  determined,  the  trial  court  can  hnve 
ao  advantage  where  the  whole  record  is  docu- 
nsMitary  except  the  proof  of  oncontested  facta. 

Appeal  from  circuit  court  Howell  coutity; 
W.  N.  Bvans,  Judge. 

Suit  by  John  Halstead  against  Jane  A. 
Mustlon.  Judgment  for  defendant  and  plain- 
tiff appeals.    Beversed. 

This  Is  a  mat  in  equity  tp  have  the  defend- 
ant Jane  A.  Mustian,  deetered  a  trastee  for 
her  hsaband,  W.  D.  Mustion,  as  to  certain 
lands  m  Sow*II  connty.  In  this  state,  alletged 
1»  liav«  been  imrcbMied  by  the  hAwband  with 
his  own  mtmsy,  and  conveyed  to  the  wife, 
with  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  her  said  hnsbend;  and  to  decree 
that  the  title  to  the  same  passed  to  piain- 
tMf  by  virtue  of  an  execution  aale  of  said 
kuids  under  a  jadgmmt  of  the  circuit  court 
of  Howell  coonty  against  her  said  husbnitd, 
and  a  sheriff's  deed  to  plaintiff  by  the  sheriff 
ki  pursuance  of  said  sale.  The  answer  was 
a  general  denial.  On  the  part  of  plaintiff  the 
evidence  consisted  of  the  record  of  a  judg- 
ment of  the  circuit  court  of  Howell  county  In 
favor  of  Stlllman  Sessions  against  W.  D. 
Mustion  and  P.  P.  Doboay,  at  the  November 
term,  1888,  of  said  court  for  the  sum  of 
$567.35,  together  with  the  costs  of  snit 
which  Judgment  was  founded  upon  a  promis- 
sory note  for  |600,  dated  January  15,  1887, 
and  bearing  Interest  at  the  rate  of  10  per 
cent,  per  annum.  Ebcecutlon  issued  on  this 
Judgm^it  and  a  return  of  nulla  bona  on 
April  6.  1880.  On  November  7,  1893.  Ses- 
sions duly  assigned  this  judgment  on  the 
margin  of  the  judgment  to  John  Halstead, 
for   value   received.     Afterwards   Halstead 
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brought  ndt  (m  this  Judgment  returnable  to 
tbe  October  term,  1884,  of  tbe  circuit  court 
of  Howell  county.  The  action  was  against 
W.  D.  Mustl<Mi  and  P.  P.  Dobozy.  The  eher- 
llTs  return  on  the  summons  was  In  these 
words:  "Executed  the  within  writ  In  the 
county  of  Howell  on  the  29th  day  of  Sep- 
tember, A.  D.  1884,  by  delivering  a  copy  ot 
the  Bummons  and  petition  to  Pone  Mustlon 
and  Bummona  to  P.  P.  Dobozy."  The  suit 
was  subsequently  dismissed  as  to  Dobozy. 
Afterwards,  at  the  November  term.  1894, 
judgment  by  default  and  for  want  of  an  an- 
■wer  was  rendered  against  defendant  W.  D. 
Moatlon,  the  record  reciting  that  "it  appear- 
ed to  the  satisfaction  of  the  court  that  de- 
fendant had  been  served  with  process  from 
this  court  more  than  fifteen  days  before  the 
first  day  of  this  term  of  this  court,  and, 
falling  to  appear  or  plead  to  this  cause, 
makes  default"  Thereupon  Judgment  was 
rendered  against  him  for  $751.69  and  costs, 
and  execution  awarded  therefor.  Execution 
Issued,  and  at  Che  Jime  term,  1886,  the  sher- 
iff, after  due  notice,  sold  the  lands  In  suit 
to  John  Halstead.  and  executed  and  dellT- 
ered  to  him  a  sherltrs  deed,  whi(;h  Is  In  due 
form,  and  recorded  In  the  recorder's  office  of 
How^  county.  In  Book  60,  pages  358  and 
368:  and  thereafter  this  suit  In  equity  was 
broufbt  on  August  IT,  1895,  returnable  to  tbo 
October  term,  1895.  of  said  Howell  circuit 
court  Plaintiff  taitroduced  the  files  showing 
the  pleadings,  writs,  and  service,  and  entries 
of  the  Judgments  above  set  out  He  also  In- 
trodnced  evidence  that  defendant  Jane  Mus- 
tlon, was  the  wife  of  W.  D.  Mustlon,  and 
had  been  since  about  the  year  1860.  He  also 
offered  In  evidence  that  W.  D.  Mustlon  was 
insolvent  and  then  read  In  evidence  a  war- 
ranty deed  from  William  L.  Owlngs  and  wife 
to  Jane  Mustlon  to  the  land  In  suit  acknowl- 
edged March  1,  1894,  and  recorded  the  same 
day.  This  was  all  the  evidence  on  part  of 
plaintiff,  and  defendant  Introduced  no  evi- 
dence, and  submitted  the  case  to  the  court 
as  npon  a  demurrer  to  the  evidence,  and  the 
court  thereupon  rendered  Judgment  for  de- 
fendant and,  after  Ineffectual  motions  for 
new  trial  and  In  arrest  plaintiff  appealed  to 
tbls  court 

James  Orchard,  for  appellant  A.  H.  Liv- 
ingston and  H.  D.  Oreen,  for  respondent 

GANTT,  J.  (after  stating  the  facts).  Stace 
the  flUng  of  the  transcript  in  this  court 
plaintiff  moved  this  court  for  leave  to  the 
ex-sheriff  of  How^  county  to  amend  his  re- 
turn on  the  summons  in  the  case  of  Hal- 
stead  against  Mustlon  and  Dobozy,  which 
was  granted,  and  thereupon  the  said  sherlfC, 
F.  h.  Herrln,  made  bis  amended  return  on 
the  said  writ  of  summons,  whereby  It  ap- 
pears that  said  summons  was  duly  sarved  on 
said  W.  O.  Mustlon,  and  that  Pone  Mustlon, 
by  which  name  said  defendant  was  served 
on  the  29th  of  September,  tSSH,  is  one  and 
tbo  same  person  with  W.  D.  Mustlon.    The 


respondent  Insists  that  the  circuit  court  prop- 
erly dismissed  the  bill,  for  the  reason  that 
there  Is  no  evidence  In  the  record  to  show 
that  Pone  Mustlon  and  W.  D.  Mustlon  are 
one  and  the  same  person,  and  that  the  Judg- 
ment against  W.  D.  Mustlon  on  service  had 
on  Pone  Mustlon  is  absolutely  void.  If  the 
court  based  Its  Judgment  on  this  view.  It  was 
in  »ror.  Independently  of  the  amendment 
which  we  have  allowed  to  be  made  by  the 
sheriff  who  served  the  writ  pending  the  ap- 
peal In  this  court  which  shows  that  Pone 
Mustlon  and  W.  D.  Mustlon  are  one  and  the 
same  pecson,  we  have  the  finding  of  the  cir- 
cuit court  that  the  defendant  W.  D.  Mustlon 
had  been  duly  served  with  process  15  days 
before  the  first  day  of  the  term  of  the  court 
to  which  the  summons  was  returnable.  Xow, 
while  It  is  the  settled  law  in  this  state  that 
a  recital  in  an  entry  of  Judgment  that  the 
defendant  had  been  duly  served  with  process 
may  be  overthrown  by  other  parts  of  the 
record  of  equal  dignity  and  importing  equal 
▼wlty  (Cloud  V.  Inhabitants  of  Town  of 
Pla%e  Oity,  86  Mo.  867),  the  question  of 
Jatladlctlon  must  be  decided  by  the  wb<d« 
record;  and  accordingly,  in  Ckmd  r.  In- 
habitants of  Town  of  Pierce  City,  the  state* 
meat  of  Judge  Lewis  in  Bumf  elt  v.  O'Brien, 
67  Mo.  668,  "that  nothing  is  here  to  show 
that  the  several  fragmoits  exhibited  In  evi- 
dence constituted  the  whole  record  of  the 
Union  Bank  Case,"  was  expressly  held  not 
to  eonfllct  with  what  was  said  in  the  Cloud 
Oase,  and  so  It  was  again  ruled  in  Adams  v. 
Oowles,  96  Ma  601.  8  S.  W.  711,  6  Am.  St 
Sep.  74.  In  this  case,  while  plaintiffs  in- 
troduced certain  files  and  entries  in  the  cas* 
of  Halstead  v.  Mustlon,  no  effort  was  made 
to  show  that  these  documents  constituted  the 
whole  record.  Moreover,  the  record  intro- 
duced shows  service  upon  Pone  Mustlon. 
Non  constat  but  be  was  W.  D.  Mustion  by 
a  different  name,  and,  for  aught  that  appears 
to  the  contrary,  the  circuit  court  might  have 
heard  testimony  to  prove  that  Pone  Mustlon 
was  but  another  name  for  the  defendant  W. 
D.  Mustlon,  as  the  fact  now  appears  by  the 
amended  return  of  the  officer.  We  do  not 
think  the  finding  of  the  court  that  W.  D. 
Mustion  was  duly .  served  was  rebutted,  or 
tbat  the  Judgment  should  be  held  void,  even 
if  the  return  had  not  been  amended;  but 
tbe  amoidment  removes  all  doubt  on  the 
subject  and  the  judgment  was  valid. 

2.  Can  the  court's  decree  be  sustained  on 
other  grounds?  The  case  made  was  this: 
Judgments  against  the  husband,  W.  J>.  Mus- 
tlon; nulla  bona  returns;  proof  of  Insolvency, 
and  a  deed  during  coverture  to  the  wife,  and 
sale  of  the  lands  under  Judgment  and  exe- 
cution against  the  husband.  No  evidence  of 
any  kind  was  offered  by  the  defendant  to 
show  she  had  purchased  the  lands  in  suit 
with  her  own  means.  In  the  absence  of  any 
pleading  or  proof  that  she  paid  for  this  land 
out  of  her  own  means,  it  Is  presumed  in 
law  that  this  property  thus  acquired  during 


260 


6C  SOUXUVVESTERX  RErOBTER. 


(Mo. 


coverture  was  purchased  and  paid  for  with 
the  money  of  her  husband.  Patton  v.  Bragg, 
113  Mo.  801,  20  a  W.  1069,  35  Am.  St  Rep. 
730:  Sloan  v.  Torry,  78  Mo.  625;  Seitz  v. 
MltcheU,  94  TJ.  S.  580,  24  L.  Ed.  179;  Well  t. 
Simmons,  66  Mo.  620;  Hoffman  v.  Nolte,  127 
Mo.  120.  29  8.  W.  1006.  The  presumption  be- 
ing that  the  land  was  bought  with  the  in- 
BOlrent  husband's  money,  the  deed,  as  to 
plaintiff,  who  was  an  existing  and  prior  cred- 
Itor,  was  fraudulent  in  law.  Patton  r. 
Bragg,  supra;  Jordan  t.  Buschmeyer,  97  Mo. 
W,  10  S.  W.  616.  If,  then,  the  conveyance 
was  fraudulent  in  law,  it  necessarily  fol- 
lows that  It  was  the  property  of  the  husband, 
W.  D.  Mustlon,  and  subject  to  sale  for  his 
debts  and  the  judgment  of  plaintiff  against 
him.  Miller  v.  Leeper,  120  Mo.  466,  25  S.  W. 
878;  Garrett  v.  Wagner,  126  Mo.  460,  28  S. 
W.  762.  Now,  while  this  court  is  disposed 
to  defer  to  the  Judgments  of  the  circuit  court 
in  cases  where  evidence  is  to  be  weighed  and 
the  credibility  of  witnesses  is  to  be  deter* 
mined,  in  this  case  there  is  no  room  for  con- 
ceding to  the  trial  court  any  advantage  over 
this  court  The  whole  record  is  documen- 
tary, except  to  the  proof  of  coverture  when 
the  deed  was  made  to  Mrs.  Mustlon  and  the 
insolvency  of  her  husband,— two  facts  that 
stand  conceded.  But  one  conclusion  can  be 
reached  mider  the  well-settled  presumptions 
of  law,  and  that  Is  that  the  land  was  pur- 
chased with  the  husband's  money,  and  the 
deed  taken  to  the  wife  to  defraud  his  cred- 
itors. It  follows  that  the  sherilTB  deed  con- 
veyed the  equitable  title  of  the  land  to  plain- 
tiff, and  Mrs.  Mustlon  holds  the  legal  title 
in  trust  for  blm,  and  la  entitled  to  a  decree 
as  prayed. 

The  Judgment  of  the  circnlt  court  is  re- 
versed, and  remanded,  with  directions  to 
award  a  new  trial,  and  proceed  in  accordance 
with  the  views  herein  expressed.  All  con- 
cur.   

MARX  et  al.  r.  HART  (HARKNESS  et  aL 
Garnishees).! 

(Supreme  0>art  of  Missouri,  Division  No.  2. 
Dec.  17,  1901.) 

OARNISHUKNT— SGIRVICE  OF  PROCBSS-^JURIS- 
DICTION  —  APPEAL  BT  OARNI8HKB  —  BANK- 
RUPTCY—DISCHARGE  OF  PRINCIPAL  DBHT- 
OR— CONSTITUTIONAL  LAW— STATUTES— RE- 
TROSPECTIVE OPERATION  —  CONSTITUTION- 
AL QUESTION-JURISDICTION. 

1.  Acts  1891,  p.  170,  provides  that  mortgages 
or  pledfcee  of  personal  pro;)erty  shall  be  in- 
valid when  It  appears  that  the  pledgee  has  re- 
ceived or  exacted  usurious  interest;  and  Const 
art.  2,  i  15,  forbids  the  passage  of  any  stat- 
ute having  a  retrospective  effect  In  attach- 
ment in  a  circuit  court,  plaintiffs  garnished  one 
holding  property  of  defendant  as  security  for 
a  note  of  defendant  Riven  prior  to  the  act  of 
1801,  and  contended  that  the  garnishees  had 
exacted  usurious  interest,  and  had  talien  a 
new  agreement  for  such  Interestt  subsequent  to 
the  act  of  1891;  but  the  court  refused  to 
charge,  at  the  request  of  the  garnishees,  that 
the  act  did  not  render  the  note  usurious,  and 


'  Motion  to  tranater  to  court  In  banc  denied  Jan- 
uary 17,  1902. 


that  there  was  no  evidence  of  payment  of 
usurious  interest.  Held,  that  a  constitutional 
question  was  fairly  raised,  and  an  appeal  to 
the  supreme  court,  rather  than  to  the  Kansas 
CSty  court  of  appeals,  was  proper. 

2.  Bankr.  Act  July  1,  1898,  esUblishing  a 
uniform  system  of  bankruptcy,  provides  in  sec- 
tion 16  that  the  liability  of  a  person  who  is 
a  co-debtor  with,  or  guai-antor,  or  in  any  man- 
ner a  surety  for,  a  bankrupt  shall  not  be 
al^ed  by  the  discharge  of  such  bankrupt 
Beld,  tliat  a '  garnishee,  not  being  a  co-debtor, 
guarantor,  or  in  any  manner  a  surety,  the  stat- 
ute does  not  apply  to  him. 

3.  Where  a  judgment  has  been  rendered 
against  a  garnishee,  which  under  the  statute 
is  a  lien  on  his  real  estate,  fixing  his  liability 
for  the  value  of  goods  of  the  principnl  debtor 
attached  in  his  hands,  a  subsequent  discharge 
in  bankruptcy  of  the  principal  dehtor  does  not 
operate  to  discharge  tho  garnishee. 

4.  Rev.  St.  1809,  §  3SS,  subd.  4,  enacts  that 
in  attachment  where  the  property  is  not  ac- 
cessible, the  oiBcer  shall  declare  to  the  person 
in  possession  thereof  that  he  attaches  the 
same,  and  summons  snch  person  as  garnishee. 
The  return  of  an  olllcer  in  attachment,  where 
the  property  was  inaccessible^  recited  that 
the  officer  delivered  a  copy  of  the  summons  of 
garnishment  which  he  made  a  part  of  his  re- 
turn, and  in  such  copy  notified  the  garnishee 
that  he  attached  In  his  hands  all  debts  and  per- 
sonal property  due  the  defendant  Beli,  that 
the  return  showed  a  sufficient  compliance  with 
the  statute,  inasmuch  as  the  same  does  not  re- 
quire an  oral  declaration  by  the  officer. 

6.  Rev.  St  1899,  §  3436.  provides  that  no- 
tice of  garnishment  as  provided  by  the  stat- 
ute, served  on  a  garnishee,  shall  have  the  effect 
of  attaching  property  of  the  defendant  in  the 

Carnishee's  possession;  and  section  388,  subd. 
,  declares  that  where,  in  attachment  the  prop- 
erty is  not  accessiblev  the  officer  shall  declare 
to  the  person  in  possession  of  the  same  that  he 
attaches  the  same,  and  summons  him  as  a  gar- 
nishee. Held,  that  where,  in  attachment  the 
officer  follows  the  steps  pointed  out  in  section 
388,  the  plaintiff,  while  not  obtaining  a  Hen 
on  the  specific  property,  obtains  a  lien  giving 
him  a  right  to  hold  the  garnishee  responsible 
for  its  value. 

6.  Where  a  firm  In  the  possession  of  goods 
belonging  to  another  is  summoned  as  a  gar- 
nishee, and  the  partner  having  all  the  property 
in  his  possession  Is  served  with  garnishment 
process,  it  is  competent  for  the  other  partner 
by  his  voluntary  appearance  to  waive  service 
of  process  on  him,  and  give  jurisdiction  of 
himself  personally. 

7.  Where  plaintiff  garnished  a  firm  having 
possession  of  goods  oelonging  to  defendant, 
pledged  as  security  for  a  loan,  and  it  was  in 
issue  whether  usurious  interest  had  been  ex- 
acted for  the  lofin,  making  the  pledge  invalid 
under  Acts  1891,  p.  170,  and  one  of  the  part- 
ners made  a  deposition  before  a  notary,  and 
the  shorthand  notes,  after  being  transcribed, 
were  interlined  by  the  witness  before  he  signed 
the  same,  for  which  reason  the  notary  refused 
to  certi^  them  and  made  another  transcript 
which  was  lost,  a  contention  that  it  was  not 
proper  to  permit  the  notary  to  testify  as  to  the 
witness'  declaration  in  regard  to  the  rate  of 
interest  charged,  on  the  ground  that  the  cor- 
rected statement  made  by  the  witness  could 
not  be  contradicted  by  the  notary,  was  wlth- 
ont  merit,  since  the  proof  was  of  an  admission 
by  an  adverse  party. 

8.  Rev.  St  1899,  t  8710,  declares  that  In  ac- 
tions for  the  enforcement  of  iiens  on  personal 
property,  pledged  or  mortgaged,  or  in  any  case 
where  the  validity  of  such  lien  is  drawn  in 
question,  proof  that  the  party  holding  such 
lien  has  exacted  usurious  interest  shall  render 
any  mortgage  or  pledge  invalid.    Section  383 
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declares  that  where,  in  attachment,  the  goods 
are  not  accessible,  the  officer  shall  declare  to 
the  person  in  possession  that  he  attaches  the 
same,  and  sammons  such  person  as  garnishee. 
Held,  that  where,  in  attachment,  property  held 
■s  security  for  a  debt  of  defendant  is  proceed- 
ed against  under  section  388,  a  contention  that 
the  plaintiff,  because  the  property  was  not 
taken  into  the  possession  of  the  officer,  is  not 
in  a.  position  to  avail  himself  of  the  exaction 
of  usury,  is  without  merit. 

9.  Acts  1881,  p.  170,  provides  that,  where 
any  pledgee  or  mortgagee  of  personal  property 
shall  receive  or  exact  usurious  interest,  the 
pledge  or  mortgage  shall  be  invalid.  Held,  that 
where  a  note  given  before  the  passage  of  the 
act  was  secured  by  a  pledge  or  collateral,  and 
the  issue  was  whether  usurious  interest  had 
been  taken  on  the  note  subsequent  to  the  pas- 
sage of  the  act,  and  the  pledgee  was  permit- 
ted to  explain  entries  in  his  books  in  order  to 
show  that  no  such  interest  had  been  takeu, 
and  the  court  instructed  that  usury  should  be 
found  only  if  usnrious  interest  had  been  ex- 
acted after  the  passage  of  the  act,  a  verdict  of 
the  jury  in  favor  of  plaintiff  must  be  held  to 
amount  to  a  finding  that  nsnrious  interest 
was  taken  after  the  taking  effect  of  the  stat- 
ute, and  heuce  a  contention  that  a  retroactive 
effect  was  given  to  the  statute  was  without 
merit. 

10.  Where  a  pledgee  holding  jewelry  as  se- 
curity for  a  loan  was  garnished,  and,  in  order 
to  obviate  the  necessity  of  naming  each  piece 
of  jewelry  in  the  verdict,  it  was  stipulated 
that  it  should  be  sufficient  for  the  jury  to  des- 
ignate the  goods  in  the  hands  of  the  garnishees 
as  the  diamonds  and  jewelry  described  in  the 
note  to  secure  which  the  jewelry  had  been 
pledged,  the  garnishee  could  not  claim  that 
the  verdict  was  improper,  in  that  a  separate 
valuation  of  each  article  was  not  made. 

11.  Kev.  St.  iSaO,  i  34o2,  provides  that  if,  in 
garnishment,  it  appear  that  the  garnishee  has 
property  of  the  defendant's  in  his  possession, 
the  court  or  jury  shall  find  all  the  property, 
and  the  value  thereof,  and  that,  unless  the 
garnishee  discharges  himself  by  paying  over 
or  delivering  the  same,  the  court  shall  enter 
up  jndgment  against  the  garnishee  for  the  val- 
ue as  found  in  money,  and  that  execution  may 
issne  to  enforce  the  judgment.  In  garnish- 
ment, by  agreement  of  the  parties  the  verdict 
did  not  find  the  value  of  each  artide  of  jewelry 
in  the  hands  of  the  garnishee,  but  found  the 
value  of  the  entire  lot.  The  garnishees  turn- 
ed over  a  part  of  the  property,  and  judgment 
was  entered  directing  that  the  same  be  sold, 
the  proceeds  credited  on  the  execution,  and 
the  Dalance  collected  from  the  garnishees. 
Betd,  that  the  judgment  was  proper. 

Appeal  from  circuit  court,  Jackson  county; 
E.  L.  Scarrltt,  Judge. 

Action  by  David  Marx  and  others  against 
B.  Hart.  Lamon  V.  Harkness  and  another 
were  garnished.  Judgment  for  plainturs, 
and  the  garnishees  appeal.    Affirmed. 

On  June  22,  18M,  plaintiffs  sued  out  a  writ 
of  attachment  against  the  defendant  E.  Hart 
In  the  circuit  court  of  Jackson  county.  On 
the  succeeding  day  the  Bberiff  served  the  fol- 
lowing summons  and  notice  of  garnishment 
on  Lamon  V.  Harkness  and  Lamon  D.  H. 
Russell,  a  member  of  the  Arm  of  Harkness 
ft  Russell,  and  known  in  the  record  as  "Bz- 
hlMt  A": 

"In  the  Circuit  Court  of  Jackson  County, 
at  Kansas  City,  Missouri.  October  Term, 
ISM.  David  Mflrx,  Millard  Velt.  and  Sol  H. 
Veit  Partners  Doing  Business  under  the 
Firm  Xame  and  Style  of  Marx.  Veit  ft  Co., 


Plaintiffs,  vs.  B.  Hart,  Doing  Business  under 
the  ITirm  Name  and  Style  of  Hart  Jewelry 
Company,  Defendant  (No.  20,901.)  To  La- 
mon V.  Harkness  and  Lamon  D.  H.  Ru-^scll, 
Doing  Business  as  Harkness  ft  Russell,  Gar- 
nishees: You  are  hereby  notified  that  I  at- 
tach in  your  hands  all  debts  due  by  you  to 
the  above-named  defendant,  B.  Hart,  doing 
business  under  the  firm  name  and  style  of 
Hart  Jewelry  Oa,  together  with  all  personal 
property,  money,  rights,  credits,  bills,  notes, 
drafts,  checks,  or  other  choses  in  action  of 
the  said  defendant  in  your  possession  or 
charge  or  under  your  control  at  the  time  of 
the  service  of  this  garnishment,  or  which 
may  come  into  your  possession  or  charge  or 
under  your  control  or  be  owing  by  you  be- 
tween that  time  and  the  time  of  filing  your 
answer,  or  so  much  thereof  as  will  satisfy 
the  sum  of  eighteen  hundred  seventeen  ($1,- 
817)  dollars,  with  interest  and  cost  of  suit; 
and  you  are  hereby  summoned  to  be  and  ap- 
pear before  the  honorable  circuit  court  of 
Jackson  county,  at  Kansas  City,  Missouri,  on 
the  first  day  of  the  next  term  thereof,— It 
bctog  the  8th  day  of  October,  A.  D.  1894,— 
then  and  there  to  answer  such  allegations 
and  Interrogations  as  may  be  exhibited  by 
David  Marx  et  al.,  the  above-named  plain- 
tiffs. Given  under  my  hand  at  office  in  Kan- 
sas City,  Missouri,  this  23d  day  of  June,  1894. 
John  B.  O'NeiU,  Sherlfr,  by ,  Deputy." 

On  the  back  of  the  writ  of  attachment 
said  sheriff  made  the  following  return: 

"Executed  the  within  writ  in  Jackson  coun- 
ty, Missouri,  on  the  23d  day  of  June,  1894.  by 
delivering  a  copy  of  the  summons  of  gar- 
nishee hereto  attached,  marked  'Exhibit  A,' 
and  made  a  part  of  this  return,  to  Lamon  D. 
H.  Russell,  of  the  firm  of  Harkness  ft  Rus- 
sell, by  declaring  to  him  that  I  did  attach 
In  his  hands  all  debts  due  by  him  to  the 
wlthln-named  defendant,  E.  Hart  John  P. 
O'NeUl,  Sheriff,  by  W.  U.  Colgan,  Deputy." 

On  June  22,  1S94,  a  summons  of  garnish- 
ment was  Issued  by  said  sheriff,  directed  to 
the  garnishee  I*  D.  H.  Russell,  as  follows: 

"Elxhlblt  C.  Summons  of  Garnishee.  In 
the  Circuit  Court  of  Jackson  County,  at  Kan- 
sas Caty,  Missouri.  October  Teim,  1894. 
David  Marx,  MUlard  Veit,  and  Sol  Velt,  Part- 
ners Doing  Business  under  the  Firm  Name 
and  Style  of  Marx,  Veit  ft  Co.,  Plaintiffs,  vs. 
E.  Hart,  Doing  Business  under  Firm  Name 
and  Style  Hart  Jewelry  Company,  Defend- 
ant. (No.  20,961.)  To  Lamon  D.  H.  Russell, 
Garnishee:  You  are  hereby  notified  that  1 
attach  in  your  hands  all  debts  due  by  you 
to  the  above-named  defendant,  E.  Hart,  do- 
ing business  under  firm  name  and  style  Hart 
Jewelry  Company,  together  with  all  personal 
property,  money,  rights,  credits,  bonds,  bills, 
notes,  drafts,  checks,  or  other  choses  in  ac- 
tion of  the  said  defendant  in  your  possession 
or  charge  or  under  your  control  at  the  time 
of  the  service  of  the  garnishment,  or  irhlcn 
may  come  into  your  possession  or  charge  or 
under  your  control  or  be  owing  by  you  be- 
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tween  that  time  and  the  time  of  filing  your 
answer,  or  so  much  tIi«:eof  as  will  satisfy 
the  sum  of  eighteen  hundred  seventeen  ($1,- 
817)  dollars,  with  interest  and  cost  of  suit; 
and  you  are  hereby  summoned  to  be  and  ap- 
pear before  the  honorable  circuit  court  at 
Jackson  county,  at  Kansas  Oity,  Missouri, 
on  the  first  day  of  the  next  term  thereof,— 
It  being  the  8th  day  of  Octolwr,  A.  D.  1804,— 
then  and  there  to  answer  such  allegations 
and  interrogatories  as  may  be  exhibited  by 
David  Marx,  Miller  Velt,  and  Sol  Velt,  part- 
ners doing  business  under  the  firm  name  and 
style  of  Mars,  Veit  &  Co.,  the  above-named 
plaintiffs.  Given  under  my  hand  at  office  in 
Kau'aas  City,  Missouri,  this  22d  day  of  June, 

1KI4.     John   P.    O'NeUl,    Sheriff,    by   , 

Deputy." 

On  the  back  of  the  writ  of  attachment  said 
sheriff  made  the  following  return: 

"And  further  executed  this  writ  in  Jack- 
son comity,  Missouri,  on  the  23d  day  of  June, 
18W,  by  delivering  a  copy  of  the  summons  of 
garnishee  hereto  attached,  marked  'Exhibit 
C  and  made  a  part  of  this  return,  to  Lamon 
D.  H.  Russell,  by  declaring  to  him  that  I  did 
attach  in  his  hands  all  debts  due  by  him  to 
the  wlthin-naraed  defendant,  E.  Hart  John 
P.  O'Neill,  by  F.  W.  Klaber.  Deputy." 

On  Octot>€r  10,  18»4,  plaintiffs  filed  inter- 
rogatories to  the  garulBliees  as  follows: 

"In  the  Circuit  Court  of  Jackson  County, 
Missouri,  at  Kansas  City.  October  Term, 
18W.  David  Marx  et  al..  Plaintiffs,  vs.  E. 
Hart,  Defendant.  T^mon  V.  Harkiioss  & 
Lamon  D.  H.  Russell,  partners  as  Harkuess 
ft  Russell,  Garnishees:  At  the  time  of  the 
garnishment  upon  you  in  the  above-entitled 
cause,  had  you  in  your  possession  or  under 
your  control  any  goods,  wares,  merchandise, 
property,  or  effects,  or  any  bills,  notes,  ac- 
counts, choses  in  action,  belonging  to  defend- 
ant? Have  you  since  had,  or  have  you 
now,  any  of  the  above-described  articles 
In  your  possession  or  under  your  control? 
Second.  At  the  time  of  the  service  of  the 
garnishment  upon  you  in  the  alJove-entitied 
cause,  were  you  indebted  In  any  manner  to 
the  above-named  defendant?  Have  you  since 
then  become  indebted  to  him  or  are  you  now 
Indebted  to  him  In  any  sum?  Third.  At  the 
time  of  the  service  of  the  garnishment  upon 
you  in  the  above-entitled  cause,  or  since  then, 
or  did  you  have,  and  have  you  now,  in  your 
possession  or  under  your  control,  any  goods, 
wares,  merchandise,  bills,  nbtes.  or  accounts 
belonging  to  defendant?  If  so,  state  fully 
what  the  property  consisted  of,  and  by  virtue 
of  what,  If  any.  claim,  and  what  manner, 
you  control  or  hold  possession  of  such  pr<®- 
erty." 

Oil  October  17.  1804,  the  garnishees  filed 
their  answer  to  said  interrogatories,  as  fol- 
lows: 

"In  the  Circuit  Court  of  Jackson  County, 
Mli!Souri,  at  Kansas  City.  Octolwr  Term, 
1S!)4.  David  Marx.  Millard  Velt,  Sol  Veit, 
Plaintiffs,  vs.  E.  Uait,  DcfoiKlaut 


"Lamon  V.  Harknesa  &  Lamon  D.  H.  Rus- 
sell,   Garnishees.    Now   come   the   said   gar- 
nishees, and,  for  their  answers  to  the  inter- 
rogatories propounded  to  tiiem  by  the  plain- 
tiffs in  the  above-entitled  action,  say:    In 
answer  to   the  first   interrogatory,   the   gar- 
nishees state  that  at  the  time  of  the  garnish- 
ment upon  them,   since  that  time,  or  now, 
they  did  not  have  in  their  possession  or  under 
their  control  any  goods,  wares,  merchandise, 
property,  or  effects,  or  any  bills,  notes,  ac- 
counts, choses  In  action,  in  which  the  defend- 
ant had  any  legal  Interest.     In  answer  to  the 
;  second    Interrogatory,    the    garnishees    state 
:  that  at  the  time  of  the  service  of  the  gamlsh- 
I  mcnt  ufion  them,  since  then,  or  now,  they 
{  were  not  Indebted  in  any  manner  to  the 
'  said  defendant.     In  answer  to  the  third  In- 
terrogatory, the  garnishees  state  that  at  the 
.  time  of  the  service  of  the  garnishment  upon 
them,  since  then,  or  now,  they  did  not  have 
I  in  their  possession  or  under  their  control  any 
;  goods,   wares,    merchandise,   bills,   notes,   or 
.  accounts  In  which  defendant  bad  any  legal 
I  interest.      Wherefore    the    garnishees    pray 
that  they  may  be  discharged  from  all  liability 
by  reason  of  said  garnishment,  and  that  they 
may  be  allowed  a  sum  sufficient  to  indemnify 
them  for  their  time  and  expenses  and  rea- 
sonable attorney's  fees  in  attending  and  an- 
swering said  garnishment. 

"State  of  Missouri,  County  of  Jackstm— 8«.: 
L.  D.  H.  Russell,  one  of  said  garnishees,  be- 
ing duly  sworn,  on  oath  says  that  he  be- 
lieves the  statements  contained  In  the  fore- 
going answer  are  true.    L.  D.  H.  RusaelL 

"Suljscrlbed  and  sworn  to  before  me  this 
17tb  day  of  October,  1894.  My  commission 
expires  May  5,  1888.  [Seal]  Chas.  A.  Sper- 
ry.  Notary  Public." 

On  November  IC,  1885,  pUilntiils  filed  their 
amended  denial  of  the  answer  of  the  gar- 
nishees, as  follows: 
"In  the  Circuit  Court  of  Jackson  County, 
I  Missouri,  at  Kansas  City.    David  Marx  et 
!  a>..  Plaintiffs,   vs.   B.  Hart,   Defendant     L. 
I  V.   Harkness  and  L.  D.   H.  Russell,   Doing 
I  Business  as  Harkness  &  Russell,  Garnishees. 
Now   come    plaintiffs    In    the    above-entitled 
I  cause,  and  for  their  amended  denial  to  the 
answer  of  the  garnishees,   L.  V.  Harkness 
and   L.   D.   H.   Russell,   doing  business   as 
Harkness   &  Russell,   deny  each  and   every 
allegation  and  statement  In  said  garnishees' 
answer    contained.      Plaintiffs,    further    an- 
swering, state  that,  prior  to  the  issuing  of 
the  writ  of  garnishment  in  the  above-entitled 
cause   on    said    garnishees,    they   (the    gar- 
nishees) received  Into  their  possession  four 
thousand  ($4,000)  dollars'  worth  of  diamonds, 
Jeweliy,   and   merchandise   belonging  to   de- 
fendant as  security  for  a  large  alleged  in- 
debtedness due  the  garnishees  from  the  d«- 
fendant.    Plaintiffs,    further  replying,    state 
that  the  garaisliees  and  defendants  hereto, 
prior  to  the  issuing  of  the  attachment  herein, 
entered  Into  a  conspiracy  for  the  purpose  of 
defrauding  the  creditors  of  the  defendant; 


Ha) 


MABX  T.  HART. 


263 


Uiat  It  wu  agreed  and  ondentood  by  and 
between  the  defendant  and  garnishees  that 
the  defendant  should  poichaae  goods  on  cred- 
it, and  thereafter  transfer  said  goods  to  said 
garnishees.  Plalntlffis  further  state  that  the 
goods  now  In  possession  of  garnishees  were 
transferred  to  them  by  defendant  for  the 
purpose  of  liindering,  delaying,  and  defraud- 
ing the  creditors  of  defendant,  and  were  ac- 
cepted by  the  garnishees  for  the  purpose  of 
assisting  the  defendant  in  his  purpose  to  de- 
fraud, hinder,  and  delay  his  creditors.  Plain- 
tiffs farther  state  that  the  defendant  for  the 
past  fire  years  was  wholly  insolvent,  and 
was  purchasing  large  quantities  of  goods  on 
credit,  with  the  intention  never  to  pay  for 
such  goods,  all  of  which  was  known  to  the 
garnishees,  and  participated  in  by  them. 
Wherefore  plaintiffs  state  tliat  the  garnishees 
bare  In  their  possession  four  thousand  ($4,- 
000)  dollars'  worth  of  goods  belonging  to  de- 
fendant. Wherefore  plaintiffs  astc  for  judg- 
ment against  the  gBmishees  for  the  amount 
of  their  claim,  with  Interest  and  costs. 

"Second  Count  Plaintiffs,  for  a  second  de- 
nial to  garnishees'  answer  herein,  state  that 
prior  to  the  Issuing  of  the  writ  of  attachment 
hi  the  above-entitled  cause  the  defendant  be- 
came Indebted  to  the  garnishees  In  a  large 
tun  of  money,  to  wit,  ten  thousand  ($10,000) 
dollars;  that  as  security  for  such  large  in- 
debtedness the  defendant  transferred  to  gar- 
nishees five  thousand  ($6,000)  dollars'  worth 
of  diamonds.  Jewelry,  and  watches,  and  de- 
fendant secured  garnishees  with  other  mer- 
chandiae,  Indndlng  a  large  number  of  pledges 
upon  which  defendant  had  loaned  money 
to  the  amount  of  twenty-five  hundred  ($2,600) 
dollars;  that  the  gamiahees,  for  any  and  all 
Indebtedness  to  them,  and  for  the  money 
loaned  by  them  to  defendant,  charged,  ex- 
acted, and  received  from  the  defendant  usu- 
rious Interest,  to  wit,  the  sum  of  two  (2)  per 
cent,  per  month;  that  said  garnishees  had  in 
their  possession  said  large  amount  of  goods, 
wares,  and  merchandise  as  security  for  said 
Indebtedness  upon  which  garnishees  charged 
usurious  Interest;  that  the  sheriff  of  Jackson 
eonoty  tried  to  levy  on  said  goods,  but  the 
gamiahees  concealed  the  same  so  that  a  levy 
could  not  be  made  on  them.  Wherefore 
plaintiffs  state  that  the  garnishees  have  no 
lioi  on  the  goods  so  pledged  with  them  for 
any  Indebtedness  of  the  defendant  to  them 
OD  account  of  having  charged  said  usurious 
Interest,  to  wit,  two  (2)  per  cent,  per  month. 
Wherefore  plaintiffs  pray  for  Judgment 
against  the  garnishees  for  the  value  of  said 
goods,  and  for  the  amount  of  their  claim 
against  the  defendant,  with  interest  and 
costs." 

On  November  18,  1896,  garnishees  filed 
their  reply  to  the  denial  of  plaintiffs,  as  fol- 
lows: 

"In  tbe  Circuit  Court  ot  Jackson  County, 
Missouri,  at  Kansas  City.  Division  Na  I. 
David  Marx,  MiUard  Veit,  and  Bol  H.  Velt. 
PlalntiSa,    vs.   E.   Hart,   Defendant    L.  V. 


Harkness  and  L,  D.  H.  Russell,  CUmishees. 
(No.  20,961.)  Reply  of  Garnishees.  Now 
come  the  garnishees,  Harkness  &  Russell, 
and,  for  reply  to  the  denial  of  plaintiffs  of 
the  answer  of  these  garnishees,  deny  each 
and  every  allegation  in  said  denial  contained. 
Wherefore  these  garnishees  pray  to  be  dis- 
missed with  theU:  costs." 
The  cause  came  on  for  trial  at  the  October, 

1897,  term,  of  said  court  Under  the  evi- 
dence and  butructions  o<  the  court,  the  Jury 
returned  the  following  verdict: 

"We,  the  Jury,  find  the  issues  for  the  plain- 
tiffs; and  we  further  find  that  the  garnishees, 
Harkness  &  Russell,  at  the  time  of  the  serv- 
ice of  the  writ  of  garnishment  on  them  bad 
in  their  possession  money  or  property  and 
eflecta  belonging  to  defendant  Hart  as  fol- 
lows: Diamonds,  watches,  and  Jewelry,  aa 
described  in  the  $1,823  note  in  evidence;  and 
the  value  thereof  Is  $3,500.  George  Price, 
Foreman." 

Motions  for  new  trial  and  in  arrest  of  Judg- 
ment were  filed  December  7,  1897,  In  due 
time,  and  overruled  August  8,  1898,  and  the 
garnishees  duly  excepted,  and  leave  was  giv- 
en them  to  file  a  bill  of  exceptions  at  the  next 
regular  term  of  the  court 

Upon  the  verdict  against  the  garnishees 
the  court  rendered  Judgment  as  follows  on 
December  8,  1897: 

"Wherefore  it  Is  ordered,  adjudged,  and  de- 
creed by  the  court  that  unless  said  gar- 
nishees, Harkness  &  Russell,  pay  over  or 
deliver  to  the  sheriff  said  property  so  found 
to  be  in  th^r  possession  by  the  aforesaid 
verdict  of  the  Jury,  or  pay  over  the  value 
thereof  within  ten  (10)  days  from  this  date, 
or  execute  their  bond  for  the  payment  or  de- 
livery thereof  within  said  time,  then  the 
court  will  eater  up  Judgment  against  said 
garnishees  for  the  proper  amount  or  value 
as  found  In  money,  and  award  executiona  to 
enforce  such  Judgment" 

On  December  13,  1897,  the  following  order 
was  made  by  the  court: 

"David  Marx  et  al.,  Plalntiffa,  vs.  E.  Hart, 
Defendant  Harkness  &  Russell,  Garnishees. 
(No.  20.961.)  Now  on  this  day  come  said 
garnishees,  by  their  attorney,  and  ask.  the 
court  for  an  extension  of  time  in  which  to 
discharge  themselves  as  per  order  of  this 
couct  made  on  December  8,  1897.  Where- 
upon the  court  doth  order  that  the  time  g^v- 
en  said  garnishees  to  comply  with  the  order 
of  this  court  be  extended  until  on  or  before 
January  15,  1808." 

On  January  15,  1898,  the  time  for  compli- 
ance was  again  extended  for  30  days.  .The 
motion  for  new  trial  having  been  overruled 
on  August  7,  1898,  on  the  22d  of  August 

1898,  plaintiffs  filed  their  motion  for  Judg- 
ment because  the  garnishees  had  failed  to 
discharge  themselves  as  ordered  by  the  court; 
and  the  court  having  heard  the  same,  ren- 
dered the  following  Judgment: 

"October  8,  1898.  Now  on  this  day  come 
plaintiffs,  by  their  attorney,  and  the  gar^ 
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nlshees,  by  their  attorney,  and  the  appUcar 
tlon  filed  by  plaintiffs  for  a  judgment  against 
the  garnishees  on  account  of  the  garnishees 
falling  to  discbarge  themselves  as  ordered 
by  the  court  coming  on  for  bearing,  and  the 
court,  having  heard  and  fully  considered  the 
evidence  introduced  by  botb  plaintiffs  and 
gamishees,  does  hereby  order  and  adjudge 
that  said  motion  for  Judgment  against  the 
garulshccs  be,  and  hereby  is,  sustained,  to 
which  ruling  and  action  of  the  court  the 
gamishees  except;  and  the  court  finds  that 
the  plaintiffs  have  Judgment  against  defend- 
ant amounting  at  this  time  to  the  sum  of 
two  thousand  two  hundred  and  forty-fonr 
and  Ts/j,a  dollars  ($2,244.78),  and  the  costs 
due  the  plaintiffs  now  accrued  in  said  attach- 
ment suit,  in  the  sum  of  twenty-six  dollars 
(^6).  Wherefore  It  is  ordered  and  adjudged 
that  plaintiffs  have  Judgment  against  the 
gamishees  for  the  sum  of  twenty-two  hun- 
dred and  forty-four  and  ^'/xoo  dollars  ($2,- 
244.78),  and  Interest  from  date,  and  said  sum 
of  $26,  costs  of  said  attachment  suit,  and  the 
costs  of  this  garnishment  proceedings.  It 
is  further  ordered  that  the  goods  and  prop- 
erty deposited  by  the  garnishees  with  the 
sheriff  be  sold  by  the  said  sheriff  under  the 
execution  issued  In  this  cause  against  de- 
fendant, as  such  goods  are  directed  to  be 
sold  by  law  under  executions,  and  that  the 
amount  realized  from  such  sale  be  credited 
on  the  Judgment  obtained  by  plaintiffs 
against  the  defendant,  and  that  execution  be 
Issued  against  the  gamishees  to  recover  the 
balance,  if  any,  due  plaintiffs  from  defendant 
on  their  said  Judgment  And  come  now  said 
gamishees,  by  attorney,  and  file  herein  their 
motion  for  a  new  trial  of  this  cause,  and 
motion  In  arrest  of  Judgment  herein,  which 
said  motions  are  now,  by  consent  of  parties, 
taken  up  and  submitted  to  the  court  and  the 
conrt  being  duly  advised  in  the  premises, 
doth  overrule  said  motiQUS,  to  which  ml- 
Ing  of  the  court  said  garnishees  duly  ex- 
cepted at  the  time.  The  court  grants  and  al- 
lows said  gamishees  until  on  or  before  the 
15th  day  of  December,  A.  D.  1888,  to  prepare 
and  file  their  bill  of  exceptions." 

Said  gamishees  in  due  time  filed  their  af- 
fidavit for  appeal,  and  an  appeal  was  grant- 
ed. Since  the  transcript  was  filed  in  this 
court  a  cerdflcate  of  the  discharge  of  B. 
Hart  in  banlvruptcy  by  the  district  court  of 
the  United  States  for  the  Western  district 
of  Missouri  has  been  filed  In  this  court  and  a 
motion  to  transfer  the  cause  to  the  Kansas 
City  court  of  appeals. 

Ia'  a.  Laughlin,  for  appellants.  I.  J.  Rin- 
golsky,  for  respondents. 

GAXTT,  J.  (after  stating  the  facts).  1. 
N*  doubt  can  exist  that,  if  Jurisdiction  of 
this  appeal  is  to  be  determined  by  the 
amount  involved,  then  It  should  have  been 
lodged  in  the  Kansaa  Oity  court  of  appeals; 
but  the  gamishees  in  their  motion  for  new 
trial  insisted  that  the  action  of  the  circuit 


court  in  giving  plaintiffs*  Inatmctlons  Nos. 
1  and  2,  and  in  refusing  their  instruction 
No.  1,  violated  section  15  of  article  2  of  the 
constitution  of  Missouri,  and  thus  raised  a 
constitutional  question,  which  gave  this  court 
Jurisdiction  of  the  appeal.  The  relevancy  of 
the  constitutional  provision  prohibiting  the 
passage  of  ex  post  facto  laws  arose  la  this 
way:  On  the  13th  day  of  August  1889,  E. 
Hart  gave  his  note  for  $1,020,  payable  to 
Fred  J.  Kast,  bearing  interest  at  10  per  cent 
per  annum,  which  note  was  indorsed  to  the 
gamishees.  In  1891  the  general  assembly 
passed  a  new  Interest  and  usury  law  (Acts 
1891,  p.  170),  whereby  mortgages  or  pledges 
of  personal  property  were  rendered  invalid 
and  illegal  when  it  should  appear  that  the 
party  holding  such  lien  "has  received  or  ex- 
acted usurious  interest."  In  1894  Hart  mort- 
gaged or  pledged  certain  Jewelry  and  person- 
al property  to  garnishees  to  secure  thorn  this 
note  for  $1,020  and  all  other  indebtedness. 
On  the  trial  plaintiffs,  the  attaching  credit- 
ors, contended  that  there  was  evidence  that 
the  gamishees  exacted  and  received  usurious 
interest  on  this  $1,020,  and  toolc  a  new  agree- 
ment to  pay  usury  thereon  subsequent  to  the 
act  of  1891;  and  gamishees  Insisted  there 
was  no  evidence  that  they  exacted  or  receir- 
ed  usurious  interest  on  this  note,  and,  what- 
ever effect  that  act  might  have  on  the  other 
notes  secured  by  the  mortgage,  it  did  not  ren- 
der the  note  of  1880  usurious,  and  prayed  the 
court  to  80  Instruct  in  effect  that  there  was 
no  evidence  of  payment  of  usurious  Interest 
on  said  note,  but  the  court  declined  to  do 
so.  Whatever  our  conclusion  may  be  on  a 
■full  Investigation  of  the  record,  we  thlnlc 
the  constitutional  question  was  fairly  rais- 
ed, and  hence  we  must  deny  the  motion  to 
transfer  to  the  Kansas  City  court  of  ai>- 
peals. 

2.  The  transcript  was  filed  In  this  court 
Pebrnary  7,  1899.  •Subsequently,  on  Febru- 
ary 11,  1809,  Hart  the  defendant  in  the  at- 
tachment, was  adjudged  a  banlcrupt,  and  on 
October  80,  1899,  was  discharged  from  all 
debts  and  claims  which  existed  and  were 
provable  against  his  estate  on  February  11, 
1809.  Afterwards,  on  January  4,  1900,  the 
gamishees  herein  filed  the  certificate  of  said 
discharge  in  this  court  and  moved  this  court 
to  discharge  the  gamishees,  the  appellants 
herein,  because  by  (^ration  of  law  the  Judg- 
ment against  Hart  was  discharged,  and,  as 
this  garnishment  Is  an  auxiliary  proceeding 
to  enforce  that  Judgment  It  is  likewise  dis- 
charged. That  it  is  a  proper  practice  to  file 
a  plea  of  discharge  In  bankmptcy  In  this 
court  when  the  same  is  granted  after  the 
appeal  Is  perfected  was  decided  in  Haggc^rty 
T.  Morrison,  50  Mo.  324,  and  the  bankrupt 
may  avail  himself  of  it  in  this  way.  But  the 
question  whether  the  gamishees .  against 
whom  8  Judgment  had  been  rendered  prior 
to  the  adjudication  of  the  defendant's  bank- 
mptcy can  Invoke  the  protection  of  that  dia-  • 
charge  is  another  proposition.    Section  IQ  of 
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the  bankrvptey  act  <^  July  1,  1896,  estabUsli- 
big  a  oxUform  system  of  bankruptcy  In  the 
United  States,  expressly  provides  that  "the 
liability  of  a  person  who  is  a  co-debtor  with, 
or  ffoarantor,  or  In  any  manner  a  surety  for, 
I  bankrupt,  shall  not  be  altered  by  the  dis- 
charge of  snch  bankrupt"  A  similar  proTi- 
iion  was  incorporated  in  the  bankrupt  act  of 
1867,  {  33  (Rev.  St  U.  &  1S78,  {  5118);  and  la 
Hill  V.  Hardbig,  130  U.  S.  690,  9  Sup.  Ot 
725,  32  L.  Ed.  1083,  it  was  held  that  if  an 
attachment  of  property  in  an  action  in  a 
state  court  la  disserved  by  the  defendant's 
entering  into  a  recognizance,  with  sureties,  to 
pay  the  amount  of  the  Judgment  that  may  be 
obtained,  and  the  defendant  after  yerdlct 
against  him,  obtains  his  discharge  in  bank- 
ruptcy npon  proceedings  commenced  more 
than  four  months  after  the  attachment  the 
bankrupt  act  does  not  prerent  the  state  court 
from  rendering  Judgment  against  him  on 
the  Terdict  with  a  perpetual  stay  of  execu- 
tion, so  as  to  leave  the  plaintiff  at  liberty  to 
proceed  against  the  sureties.  If  the  bond 
was  executed  before  the  commencement  of 
proceedings  in  bankruptcy,  the  discbarge  pro- 
tects him  from  liability  to  the  obligees,  so 
that  in  an  action  on  the  bond  against  him 
and  his  sureties,  the  Judgment  recovered 
most  be  accompanied  with  a  perpetual  stay 
of  execution  against  him,  but  does  not  pre- 
vent the  Judgment  from  being  rendered  gen- 
erally against  them.  Now  the  garnishees 
here  are  neither  co-debtors  nor  guarantors,  or 
in  any  manner  sureties  for  the  bankrupt  de- 
fendant They  were  simply  mortgagees  or 
pledgees  of  co'taln  personal  property  of  his 
to  secure  debts  due  them  by  him.  We  must 
look  elsewhere  to  determine  their  liability, 
or  their  right  to  be  discharged  by  reason  of 
his  discharge.  Plaintiffs  began  their  action 
by  attachment  June  22,  1884.  -  The  garnishees 
were  summoned  June  23,  1894.  On  January 
28,  188S,  the  attachment  against  defendant 
vras  sustained,  and  final  Judgment  rendered 
against  him.  Garnishees  filed  their  answer 
October  17,  18^  denying  they  had  any  prop- 
erty In  their  possession  belonging  to  defend- 
ant On  December  3,  1897,  plaintiffs  recov- 
ered Judgment  against  them;  and  the  Jury 
by  their  verdict  found  they  had  goods  of  the 
value  of  13,500  belonging  to  defendant  in 
their  possession,  and  they  were  ordered  to 
torn  the  said  property  into  court  They 
turned  over  a  part  and  the  sheriff  was  di- 
rected to  sell  them;  and,  as  the  court  found 
they  had  failed  to  turn  over  all,  it  rendered 
a  general  Judgment  against  them,  with  an 
order  to  credit  the  amount  the  goods  turned 
over  should  sell  for,  and  collect  the  balance 
of  garnishees.  From  this  final  Judgment 
the;  appealed,  and  gave  a  supersedeas  bond. 
The  reason  advanced  by  the  garnishees  for 
their  motion  for  a  discharge  is  based  upon 
the  proposition  that  a  Judgment  in  garnish- 
ment is  dependent  npon  the  Judgment  in  the 
principal  case.  It  the  latter  is  void,  revers- 
ed, or  satlsfled,  the  garnishment  Judgment 


shares  the  same  fate.  The  two  cases  cited 
from  this  court  (CYance  v.  Evans,  90  Mo.  74, 
2  S.  W.  141,  and  McCloon  v.  Beattie,  46  Mo. 
301)  decide  that  when  no  Jurisdiction  is  ob- 
tained over  the  defendant  the  garnishee  may 
plead  such  a  want  of  Jurisdiction  for  his  own 
protection,  although  be  may  l>e  indifferent 
between  the  parties;  and  to  this  statement 
of  the  law  we  con  see  no  objection,  as  the 
garnishee  is  entitled  to  be  protected  against 
a  subsequent  demand  by  the  defendant  To 
the  same  effect  is  Hopkins  v.  Huff,  67  Mo. 
App.  304.  In  Smith  v.  Railroad  Co.,  40  Mo. 
App.  54,  it  was  held  that  where  the  Judg- 
ment sustaining  an  attachment  was  reversed, 
a  Judgment  against  a  garnishee  under  those 
proceedings  must  likewise  be  reversed.  And 
to  the  same  effect  are  Rowlett  v.  Lane,  43 
Tex.  274;  Wlthlngton  v.  Southworth,  26 
Mich.  381.  And  so  it  has  been  held  under 
statutes  which  make  the  Judgment  against 
a  garnishee  dependent  upon  sustaining  the 
attachment  or  where  the  garnishee  is  sum- 
moned after  Judgment  and  it  is  subsequently 
reversed.  MitcheU  v.  Watson,  9  Fla.  160; 
Caough  V.  Buck,  6  Neb.  343.  But  here  we 
have  a  final  Judgment  unappealed.  No  want 
of  Jurisdiction  over  either  defendant  or  gar- 
nishees, and  no  satisfaction  of  the  Judgment 
but  simply  a  discharge  of  the  defendant  in 
bankruptcy  after  a  final  Judgment  against 
the  garni8hee&  The  affirmance  of  this  Judg- 
ment will  not  increase  or  diminish  the  assets 
of  the  bankrupt  so  that  the  only  question  is, 
does  the  bankrupt  act  discharge  the  lien  of 
this  Judgment  under  these  circumstances? 
We  have  seen  that  the  discharge  of  the  prin- 
cipal hi  bankruptcy  does  not  discharge  his 
sureties  in  the  bond  to  dissolve  the  attach- 
ment but  the  debt  remains  as  to  the  sureties, 
though  extinguished  as  to  the  principal.  It 
is  obviously  not  satisfied,  in  the  meaning  of 
the  cases  cited,  nor  has  the  process  become 
functus  officio  as  to  them.  We  think  the 
question  must  be  solved  upon  the  principle 
tiiat  where  the  Jurisdiction  of  a  court  and 
the  right  of  a  plaintiff  to  prosecute  his  suit 
have  once  attached,  that  right  cannot  be  ar- 
rested and  taken  away  by  proceedings  in  any 
other  court  "It  is  abundantly  established 
by  the  courts  of  last  resort  in  this  country, 
federal  and  state,  that  when  the  Jurisdiction 
of  a  state  court  to  enforce  mechanics'  liens 
has  attached,  that  Jurisdiction  will  not  be 
devested  by  proceedings  in  bankruptcy  insti- 
tuted subsequently  thereto."  Seibel  v.  Sime- 
on, 62  Mo.  256,  and  cases  cited.  In  this  case 
the  Jurisdiction  of  the  circuit  court  of  Jack- 
son county  had  fully  attached  and  ripened 
into  a  general  Judgment  against  the  gar- 
nishees herein,  which  Judgment  under  our 
statutes,  was  a  lien  upon  the  real  estate  of 
the  garnishees,  and  fixed  their  liability  for 
the  value  of  the  goods  of  defendant  attached 
in  their  hands  long  prior  to  the  adjudication 
and  discharge  in  bankruptcy,  and  they  had 
given  their  appeal  bond  to  stay  that  Judg- 
ment   In  our  opinion,  the  subsequent  priC 
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ceedings  In  bankruptcy  did  not  devest  the 
jurisdiction  of  the  circuit  court  to  enforce 
the  rights  which  had  accrued  to  plaintiff  by 
these  garnishment  proceedings.  Gluck  &  B. 
Bee  J  30,  p.  66;  Heldritter  v.  Oil  Cloth  Co., 
112   U.  S.  294.  6  Snp.  Ot.  135,  28  L.  Ed.  729. 

While  it  is  objected  for  the  first  time  In 
the  motion  to  arrest  that  the  court  did  not  ob- 
tain Jurisdiction  over  the  garnishees  and  the 
subject-matter  of  the  action,  we  think  the 
point  is  not  well  taken.  It  is  true  that,  when 
goods  and  chattels  belonging  to  the  defend- 
ant are  to  be  attached,  the  officer  shall  take 
them  Into  bis  possession,  if  accessible,  and, 
if  not  accessible,  he  shall  declare  to  the  per- 
son in  possession  thereof  that  lie  attaches  the 
same  in  his  bands,  and  summons  such  per- 
son as  garnishee  (subdivision  4,  |  388,  Rev.  St 
1899);  but  we  think  the  return  of  the  officer 
in  this  case  was  substantially  what  the  stat- 
ute requires.  He  returns  that  he  delivered 
a  copy  of  the  summons  of  garnishment, 
marked  "Exhibit  A,"  in  Jackson  county.  Mo., 
on  June  28,  1804,  to  I>amon  D.  H.  Buasell, 
which  copy  he  makes  a  part  of  his  return. 
In  that  written  notice  he  notified  (I.  e.,  "de- 
clared to")  said  garnishees  that  he  attached 
in  their  hands  all  debts  due  by  them  to  the 
defendant  E.  Hart,  together  with  all  per- 
sonal property,  money,  etc.  The  mere  fact 
that  he  did  not  repeat  the  formula  again  In 
his  return,  but  made  It  a  part  of  bis  return, 
does  not  vitiate  it  in  the  least  The  return 
is  not  open  to  the  criticism  made  in  the  vari- 
ous cases  cited  from  this  state.  There  Is 
nothing  in  the  statute  which  makes  a  written 
declaration  of  less  eflicacy  than  an  oral  dec- 
laration. The  effect  of  the  written  notice,  by 
our  statute,  was  to  attach  all  the  personal 
property,  etc.,  of  the  defendant  in  the  gar- 
nishee's possession.  Section  8436,  Bev.  St 
1899  By  that  service  of  the  writ  of  attach- 
ment the  plaintiffs,  while  not  obtaining  a 
full  and  clear  lien  upon  the  specific  property 
In  their  hands  as  against  third  persons,  did 
obtain  such  a  lien  as  against  garnishees 
as  gave  plaintiffs  the  right  to  hold  the  gar- 
nishees personally  liable  for  its  value. 
Drake,  Attachm.  (4th  Bd.)  {  458;  McGarry  t. 
Goal  Co.,  93  Mo.  241,  6  a  W.  81,  3  Am.  St 
Bep.  522;  Johnson  v.  Foster  (Ark.)  65  S.  W. 
105.  And  as  already  said,  this  lien  was  not 
devested  by  the  subsequent  proceeding  ad- 
judging Hart  a  bankrupt  or  his  discharge. 
Bankr.  Act  July  1,  1898  (30  D.  S.  Stat  c.  641, 
f  67,  par.  "c").  It  follows  that  the  motion 
to  discharge  the  garnishees  because  of  the 
bankruptcy  of  Hart  must  be  denied. 

3.  There  is  no  merit  In  the  point  that 
Harkness  was  not  served.  His  partner,  who 
had  all  the  property  in  his  possession,  was 
served;  and  Harkness  voluntarily  entered 
his  appearance,  and  throughout  the  proceed- 
ings made  common  cause  with  his  copartner, 
who  had  been  served;  but  he  was  absent 
in  Europe  all  the  time,  and  could  not  be  serv- 
ed. By  the  service  of  the  notice  of  garnish- 
ment npon  the  partner  who  had  the  posses-  I 


slon  of  the  goods  within  the  Jurisdiction  of 
the  court  the  court  obtained  Jurisdiction  of 
the  res,  and  it  was  entirely  competent  for 
Harkness  to  waive  the  summons  and  give 
Jurisdiction  over  himself  personally.  Fletch- 
er V.  Wear,  81  Mo.  530;  Scott  v.  HIU,  3  Mo. 
88,  22  Am.  Dec.  462;  t^offln  Co.  T.  Bubelman. 
15  Mo.  App.  280. 

4.  It  is  assigned  as  error  that  the  court  err- 
ed in  admitting  the  testimony  of  Diamond 
as  to  certain  statements  of  Bussell,  one  of 
the  garnishees,  as  to  ttie  rate  of  interest 
which  his  firm  charged  Hart  on  the  loans 
secured  by  the  pledge  or  chattel  mortgage 
under  which  they  claimed  the  personal  prop- 
erty which  plaintiffs  seek  to  subject  to  their 
debt  against  Hart  by  the  garnishment  pro- 
ceeding. It  appears  that  in  the  original  at- 
tachment suit  against  Hart  notice  was  given 
by  plaintiffs  to  take  depositions,  and  Bussell 
was  summoned  and  testified  before  Dia- 
mond, who  was  the  notary.  By  agreement 
the  testimony  was  taken  In  shorthand,  and, 
when  written  out  was  handed  to  Bussell  to 
sign.  He  took  it  and  made  many  Interlinea- 
tions, and  then  bad  bis  own  stenographer 
copy  it,  and  then  signed  it  Diamond  refus- 
ed to  certify  It  In  this  shape,  but  made  a 
longhand  copy  of  his  stenographic  notes,  and 
filed  that  as  the  deposition.  This  last  pa- 
ppr  was  lost  without  fault  of  plaintiffs,  and 
on  the  trial  they  proved  the  loss,  and  then 
offered  proof  of  a  declaration  by  Bussell  at 
the  time  of  the  taking  of  the  depositions  that 
Russell  said  they  charged  Hart  2  per  cent  a 
month  on  all  loans  made  by  their  firm  to 
him.  To  this  garnishees  objected  because 
they  insisted  that  the  deposition  filed  by 
Bussell  after  he  had  corrected  It  contained 
his  statement  on  that  subject,  and  could  not 
be  contradicted  by  Diamond.  The  offer  was 
to  prove  an  admission  by  an  adverse  party 
to  the  suit  and  we  think  It  was  competent 
and  no  error  was  committed  In  admitting 
It    Bogle  V.  Nolan,  96  Mo.  90.  91,  9  S.  W.  14. 

5.  Again,  error  is  predicated  on  the  refusal 
of  the  peremptory  Instruction  asked  by  gar- 
nishees for  a  verdict  In  their  favor.  Two 
propositions  are  advanced  to  support  this  as- 
signment: First,  that  plaintiffs  could  not  at- 
tack the  validity  of  the  collateral  note  hdd 
by  the  garnishees,  for  usury;  second,  by  re- 
fusing this  instruction  this  court  gave  a  re- 
troactive effect  to  the  usury  law  of  1891,  in 
violation  of  section  15  of  the  bill  of  rights 
of  1875. 

The  first  of  tbese  contentions  Is  based  np- 
on the  assumption  that  an  attaching  credit- 
or proceeding  by  garnishment  is  a  stranger, 
and  cannot  attack  a  pledge  for  usury,  or,  at 
best,  is  onl.y  a  general  creditor,  and  as  such 
cannot  invoke  section  3710,  Bev.  St  1809. 
That  section  is  In  these  words:  "Sec.  3710. 
In  actions  for  tlie  enforcement  of  liens  upon 
personal  property  pledged  or  mortgaged  to 
secure  Indebtedness,  or  to  maintain  or  secure 
possession  of  property  so  pledged  or  mort- 
gaged, or  In  any  other  case  when  the  valid- 
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tty  of  such  lien  la  drawn  in  question,  proof 
npoa  trial  ttiat  Uie  party  holding  or  claim- 
ing to  tiold  any  sncli  lien  haa  received  or  ex- 
acted iraarlous  interest  for  such  indebtedness 
itiall  render  any  mortgage  or  pledge  of  per- 
Mnal  property  or  any  lieu  wbatsoeTer  tbere- 
on  given  to  secure  such  indebtedness  inralld 
and  illegal."  Tbe  usury  does  not  extinguish 
the  debt,  but  the  statute  destroys  the  lien 
or  mortgage  given  to  secure  it  Clothing  Ck>. 
T.  Corl.  155  Mo.  148,  65  S.  W.  1017.  In 
Rubber  Co.  v.  Wilson,  55  Mo.  App.  656,  it 
was  first  ruled  that  an  attaching  creditor 
stood  in  such  privity  with  tlie  mortgagor  in 
a  mortgage  to  secure  an  indebtedness  taint- 
ed with  usury  that  be  could  attack  the  same 
for  usury.  That  ruling  was  approved  and 
adopted  by  this  court  in  Coleman  v.  Cole, 
158  Mo.  253,  59  S.  W.  IOC,  in  which  it  was 
said,  "The  plea  of  usury  is  a  privilege  per- 
sonal to  the  debtor,  or  his  privies  in  blood, 
contract,  or  representation;  and  an  attach- 
ing creditor  of  tbe  mortgagor  is  a  privy  In 
representation  with  tbe  mortgagor,  and 
hence  can  Interpose  tbe  defense."  With 
these  decisions  confronting  them,  garnishees 
concede  that  when  the  sheriff  actually  takes 
the  mortgaged  property  Into  his  possession, 
by  seizing  it  under  the  writ,  the  creditor 
may  avail  himself  of  the  usury  to  defeat  the 
mortgage;  but  they  contend  that  an  attach- 
ing creditor  who  attaches  the  property  in 
the  hands  of  the  usurious  mortgagee  or 
pledgee  stands  in*  the  position  of  a  mere 
stranger,  or  at  most  a  general  creditor,  and 
has  no  such  right  The  distinction  is  not 
sound.  When  the  sheriff  served  the  notice 
of  garnishment  on  garnishees  that  be  attach- 
ed In  their  hands  all  property  belonging  to 
defendant  the  process  of  enforcing  the  at- 
tachment against  the  mortgaged  property 
was  begun,  and  plaintiff  stood,  as  to  the  gar- 
nishees, lienors  on  that  property,  albeit  it 
was  not  a  lien  npon  specific  property,  but 
itin  sa<A  a  lien  as  gave  them  a  right  to  hold 
gamlsfaees  personally  liable  for  It  or  its  val- 
ne.  McGarry  v.  Coal  Co.,  93  Mo.  241,  6  S. 
W.  SI,  3  Am.  St  Rep.  622.  And  no  sound 
reason  can  be  given  why  an  attaching  cred- 
itor who  has  fastened  his  attachment  upon 
property  in  the  hands  of  a  usurious  pledgee 
or  mortgagee  by  a  proper  service  of  garnish- 
ment and  declaring  to  him  that  he  attached 
In  his  hands  tbe  property  of  defendant, 
should  not  have  tbe  same  right  to  attack  a 
mortgage  for  usury  as  one  who  succeeded  In 
having  the  sheriff  actually  seize  It  We  can- 
not assent  to  the  proposition  that  such  an  at- 
taching creditor  is  no  more  than  a  stranger 
to  such  usurious  mortgage,  or  is  only  a  gen- 
eral creditor.  He  has  rights  superior  to  ei- 
th«-,  and,  we  think,  falls  within  the  protec- 
tion of  tbe  statute.  Did  the  court  give  the 
(tatute  a  retroactive  effect?  This  insistence 
is  bottomed  upon  the  claim  of  counsel  that 
there  was  no  evidence  that  any  usurious  In- 
tere.st  was  paid  on  the  |1,020  note  made  by 
Hart  and  wife  to  Fred  Kast  and  by  him  In- 
dorsed to  gomlsbees,  after  January  1.  1890. 


The  US1U7  act  took  effect  April  21M,  1891. 
They  argue,  therefore,  that  conceding  usuri- 
ous interest  was  paid  on  this  $1,020  before 
the  usury  act  of  1891  went  into  effect,  but 
not  afterwards,  said  act  cannot  apply  to 
mortgages  or  pledges  made  after  its  passage 
to  secure  notes  upon  which  usurious  latercst 
has  been  paid  previous  to  its  enactment 
Their  further  contention  along  this  line  Is 
that  as,  by  the  terms  of  the  $1,825  note.  It  is 
applicable  "to  any  other  note  or  claim  held 
by  the  said  Harkness  ft  Russell,"  the  collat- 
eral described  in  tbe  $1,825  note  was  pledg- 
ed to  secure  the  $1,020  not«  held  by  them, 
and  although  all  the  other  notes  held  by  gar- 
nishees on  Hart  were  tainted  with  usury,  as 
the  evidence  amply  established,  still  tbe 
pledges  would  be  good  as  to  the  $1,020  note, 
and  tlierefore  the  collateral  was  incumbered 
with  a  trust,  and  not  subject  to  garnishment 
That  the  circuit  court  did  not  Intend  to  give 
a  retrospective  effect  to  the  usury  act  Is 
plainly  deducible  from  Its  Instructions;  for 
in  botii  plaintiffs'  Instruction  No.  1  and  gar- 
nishees' fourth  instruction  it  required  the  Ju- 
ry to  find  that  the  garnishees  received  or  ex- 
acted usurious  Interest  on  the  $1,020  note 
after  June  22,  1881,  the  date  when  the  usury 
law  went  into  operation.  It  is  evident  that, 
if  such  a  construction  was  put  upon  the  act 
of  1891  as  would  give  it  a  retroactive  effect, 
it  grew  out  of  the  mistake  of  the  court  that 
there  was  eTideuce  that  the  garnishees  had 
exacted  or  received  usurious  Interest  after 
the  law  went  into  effect,  when  in  fact  none 
was  exacted  or  paid.  It  will  be  observed 
that  garnishees  submitted  to  the  jury,  in 
their  fourth  instruction,  whether  usurious 
Interest  was  exacted  or  received  after  June 
22,  1891.  Neosho  City  Water  Co.  v.  City  of 
Neosho,  138  Mo.  507,  38  S.  W.  89.  While 
Russell  testified  at  one  time  «'>at  he  had  not 
received  any  usurious  Interest,  on  the  $1,020 
note,  he  admitted  that  "he  probably  did,  that 
Hart  said  he  did,  and  that  be  afterwards  cor- 
rected It,  or  attempted  to  correct  it";  and 
Diamond  testified  that  he  said  be  charged 
Hart  2  per  cent  per  month  on  all  his  Indebt- 
ness,  which  included  this  particular  note. 
Again,  he  says  the  $1,825  note  was  made  up 
of  interest  and  charges  for  services,  etc. 
The  Jury  were  the  triors  of  tbe  fact  They 
were  not  bound  to  accept  Russell's  testimony 
as  true,  or  to  reject  Diamond's  evidence  as 
false.  They  heard  Russell's  effort  to  explain 
the  entries  In  his  books  made  In  hla  own 
handwriting,  and,  directed  as  they  were  to 
find  usury  only  If  they  found  garnlsihees  had 
exacted  It  after  June  22,  1891,  their  verdict 
must  be  held  to  have  found  they  did  exact 
or  receive  It  afto:  June  22,  1801;  and.  If  so, 
then  there  was  no  retroactive  effect  given 
to  the  statute.  Their  finding  is  conclusive 
on  this  point  In  an  action  at  law,  where 
there  was  substantial  evidence  on  which  to 
base  it  Particularly  is  this  true  In  Inveetl- 
gnting  whether  a  transaction  is  usurious  otp 
not.  As  said  In  Krelbohm  v.  Yancey,  154 
Mo.  S6,  OS  &  W.  206:  "The  real  Inquiry  la 
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every  case  ts  Trbetber  there  has  been  a  bor- 
rowing and  lending  at  a  greater  rate  of  inter- 
est than  tlie  law  allows;  and  this  becomes 
purely  a  question  of  fact  to  be  determined 
by  all  tlie  circumstances  of  the  particular 
case.  The  courts  will  follow  them  through 
all  their  shifts  and  devices,  and  ascertain  the 
true  character  and  design  of  the  transac- 
tion." The  testimony  of  Russell  lacked  that 
candor  and  consistency  which  tends  to  con- 
vince a  jury  of  its  credibility. 

6.  Objection  is  made  to  the  form  of  the 
verdict  and  judgment,  because  each  item  of 
the  jewelry  was  not  separately  valued.  To 
obviate  the  necessity  of  naming  each  piece 
of  jewelry  In  the  verdict,  counsel  on  both 
■Ides  stipulated  that  It  should  be  sufficient 
for  the  jury  to  designate  the  goods  in  the 
hands  of  the  garnishees  as  "the  diamonds, 
watches,  and  jewelry  described  In  the  $1,825 
note  in  evidence."  Accordingly  the  court 
gave  the  elghtb  instruction  for  plaintiffs,  as 
follows:  "(8)  The  court  instructs  the  jury 
that  in  this  case  you  have  nothing  to  do  with 
the  amount  of  indebtedness  of  Hart  to  plain- 
tiffs, and  if  you  find  a  verdict  for  the  plain- 
tiffs and  against  the  gai-nishees,  Harkness  & 
Russell,  your  verdict  may  be  in  the  following 
form:  'We,  the  jury,  find  the  Issues  for  the 
plaintiffs;  and  we  further  find  that  the  gar- 
nishees, Harkness  &  Russell,  at  the  time  of 
the  service  of  the  writ  of  garnishment  on 
them,  had  in  their  possession  money  or  prop- 
erty and  effects  belonging  to  defendant.  Hart, 
as  follows:  Diamonds,  watches,  and  jewel- 
ry, as  described  in  the  $1,825  note  in  evi- 
dence;   and    the    value   thereof    is    $ . 

,  Foreman.'    And  if  you  find  for  the 

garnishees,  Harkness  &  Russell,  your  ver- 
dict may  be  in  the  following  form:  'We,  the 
jury,  find  the  issues  in  favor  of  the  gar- 
nishees, Harkness  &  Russell.  ,  Fore- 
man.' "  At  the  request  of  garnishees,  the 
coiut  gave  the  following  Instruction:  "(3) 
The  court  Instructs  the  jury  that  the  plain- 
tiffs cannot  recover  hi  this  action,  if  at  all, 
except  for  the  market  value  of  the  goods 
pledged  as  collateral  to  secure  the  note  for 
$1,825,  dated  June  1,  1894,  introduced  In 
evidence,  as  such  market  value  was  on  June 
23,  1804,  at  the  time  of  the  service  of  this 
garnishment."  Counsel  at  no  time  asked  for 
a  separate  valuation  of  each  article,  and  the 
jury  returned  a  verdict  for  plaintiffs  in  the 
form  given  them  by  the  court,  and  valued 
the  whole  at  $3,500.  The  court  ordered  all 
of  the  said  goods  and  jewelry  to  be  turned 
into  cpurt  Garnishees  turned  in  a  part,  but 
failed  to  turn  over  the  balance;  and  there- 
upon the  court  entered  judgment,  as  provid- 
ed in  section  3452,  Rev.  St  1899,  against 
the  garnishees  for  the  amount  of  the  judg- 
ment against  defendant,  and  directed  a  sale 
of  the  goods  turned  over  to  sheriff,  and  that 
the  proceeds  be  credited  on  the  execution, 
and  the  balance,  if  any,  collected  out  of 
the  garnishees.  We  see  no  objection  to  the 
verdict,  especially  since  garnishees  made  no 
effort  to  have  a  separate  valuation  of  each 


article.  This  Is  a  dvU  case,  and  It  was  in- 
cumbent on  the  garnishees  to  have  the  sei  - 
arate  valuation,  if  they  desired  it  As  tli« 
jury  had  found  these  goods  were  the  prop- 
erty of  defendant,  and  subject  to  the  at-  i 
tachment,  two  courses  were  open:  The  gar-  | 
nlshees  could  have  turned  over  all  the  goods  . 
described  In  the  verdict  and  discharged  | 
themselves,  or  the  court  could  enforce  its  or- 
der, as  it  did,  to  which  we  see  no  objection,  | 
and  certainly  nothing  of  which  the  garnishees 
can  complain.  i 

After  a  full  Investigation,  we  find  no  re-   | 
versible  error,  and  the  judgment  Is  affirmed. 

SHERWOOD,  P.  J.,  and  BURGESS,   J., 

concur.  I 
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ING   CO.i 

(Supreme  C!ourt  of  Missouri,  Division  No.   1. 
Dec  17,  1901.) 

MASTER  AND  SERVANT— ASSUMED  RISK— CON- 
TRIBUTORY NEGLIOENCB— OB- 
VIOUS OANOBR. 

1.  In  an  action  by  an  employe  for  personal 
Injuries  the  evidence  showed  that  the  defect 
in  the  machinery  by  which  he  was  injured  was 
not  necessarily  obvious  to  him,  and  it  \v.is  O'jt 
his  duty  to  search  for  it,  and  such  defect  wus 
not  manifest  to  him  in  the  ordinary  dischar^ 
of  bis  duty;  and  there  was  evidence  that  he 
did  not  kriow  of  any  defect  till  a  week  before 
the  accident,  when  it  was  repaired,  and  be 
was  assured  by  the  foreman  that  the  machine 
was  all  right  Beld  it  was  insufficient  to  show 
that  he  assumed  the  risk. 

2.  After  repair  of  machinery  and  a8snraD<-e 
by  defendants  foreman  that  it  was  all  right. 
plaintiS  was  not  guilty  of  contributory  negli- 
gence in  continuing  in  the  performance  of  nis 
duties. 

Appeal  from  circuit  court,  Buchanan  coun- 
ty;  A.  M.  Woodson,  Judge. 

Action  by  Edward  A.  Connolly  against  the 
St.  Joseph  Press  Printing  Company.  From 
a  judguieut  for  plaintiff,  defendant  appeals. 
Affirmed. 

Brown  &  Dolman,  for  appellant  Tbos.  F. 
Ryan  and  J.  W.  Boyd,  for  respondent 

BRACE,  P.  J.  This  is  an  appeal  by  the 
defendant  from  a  judgment  of  the  Buchanan 
circuit  court  In  favor  of  the  plaintiff  for  the 
sum  of  $5,000  In  an  action  for  personal  Inju- 
ries. The  only  errors  assigned  for  reversal 
are  the  refusal  of  the  court  to  sustain  a  de- 
murrer to  the  evidence  and  to  give  two  in- 
structions asked  for  by  the  defendant  The 
court  gave  seven  instructions  for  the  defend- 
ant presenting  Its  side  of  the  case  very  fa- 
vorably, and  it  la  only  necessary  to  say.  In 
regard  to  these  refused  Instructions,  that  they 
contained  nothing  to  which  the  defendant 
was  entitled  that  was  not  Included  in  the 
instructions  given.  The  only  real  question  In 
the  case  is  whether  the  court  erred  in  sub- 
mitting the  case  to  the  jury.    The  cause  of 

*  Rehesrinx  danlsd  JanouT  U.  UOt. 
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action  stated  In  the  petition  Is,  In  substance: 
"Tbat  the  defendant  owned  and  operated  a 
printing  plant.  In  wblcb  the  plaintiff  was  one 
of  Its  employte.  That  among  otber  instru- 
ments  and  maclilnery  used  and  operated  In 
ttg  business  was  a  machine  known  as  a 
*ihaTer,'  with  a  knife  attached  to  a  spindle 
for  trimming  and  shaving  stereotype  plates, 
which  had  a  certain  lever  and  spring,  and 
brake  or  shoe  and  grooves,  and  fasteners 
or  clutches,  that  acted  upon  a  belt  and  pul- 
ley, and  other  appliances  of  said  machine, 
which,  when  in  proper  repair  and  condition, 
would  stop  and  hold  said  spindle  to  which 
(aid  knife  was  attached,  so  that  the  stereo- 
type plate  could  be  safely  removed  by  the 
employ^  In  charge.  That  on  and  for  a  long 
time  prior  to  the  29th  of  October,  1898,  the 
defendant  had  negligently  permitted  this  lev- 
er, spring,  and  brake  or  shoe  and  the  grooves, 
fasteners,  and  other  appliances  to  become 
and  remain  worn  and  defective,  so  that  they 
would  not  hold  the  spindle,  which  would  re- 
volve when  it  ought  to  remain  stationary, 
which  condition  had  been  known  to  the  de- 
fendant for  months,  and  was  not  known  to 
plalntilL  That  at  said  date,  and  while  said 
machine  was  in  this  condition,  the  plaintiff. 
In  the  discharge  of  bis  duty  as  such  employ^, 
attempted  to  take  out  a  plate  which  had  been 
shaved,  when  the  knife  suddenly  revolved  on 
account  of  said  defects,  cutting  off  his  right 
hand  and  two  fingers  of  his  left  hand."  The 
answer  was  a  general  denial,  a  plea  of  con- 
tributory negligence,  and  risk  assumed. 

The  following  picture  shows  the  machine 
opon  wblcb  the  injury  occurred: ' 


The  bed  consists  of  a  sector  of  something 
less  than  half  a  hollow  cylinder  about  two 
feet  long  and  one  foot  Internal  diameter, 
lying  horizontally  on  its  foundation  with 
the  concave  surface  up.  Along  the  center 
of  the  circle  of  which  this  concave  surface 
forms  a  part,  and  extending  the  length  of 
the  bed,  extends  a  spindle  of  great  dlume- 
tor  beaxlngs  at  each  end,  carrying  a  knife 
its  entire  length,  and  extending  out  so  far 
from  the  spindle  or  shaft  that  when  it  re- 
volves the  edge  of  the  knife  describes  a 
circle  about  half  an  inch  Inside  the  concave 
surface  of  the  bed.  The  stereotype  plate  Is 
cast  about  17  Inches  wide  and  20  Inches 
long,  and  is  curved  to  nearly  a  half  circle, 
so  that  it  exactly  fits  the  concave  surface 
of  the  bed.  The  operator  stands  on  the  side 
of  the  machine  at  the  right  of  the  picture, 
and  facing  it  He  puts  the  curved  plate  in 
the  bed  of  the  machine,  takes  hold  of  the 
ring-shaped  handle  at  tbe  end  of  a  long  steel 
bar  at  his  right  and  pulls  it.  Two  pins  are 
seen  on  the  other  end  of  the  bar,  one  on 
each  side  of  the  belt  which  comes  down  from 
a  shaft  above.  As  he  pulls  out  the  bar,  the 
farther  pin  pulls  the  belt  from  a  loose  pulley, 
on  which  it  seems  to  be  running  in  the  pic- 
ture, to  the  tight  pulley,  which  appears  naked 
In  tbe  picture.  The  knife  slowly  revolves 
toward  him  at  a  speed  of  about  eight  revolu- 
tions per  minute.  The  edge  enters  the  bed 
on  the  side  toward  him,  and  passes  out  on  the 
outer  side,  shaving  the  plate  as  it  goes.  The 
Instant  It  leaves  the  plate  on  the  back  side, 
be  shoves  in  the  bar,  the  handle  of  which  he 
has  been  holding,  the  pin  nearest  him  forces 
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the  belt  to  the  loose  pulley,  the  knife  stops, 
and  he  takes  the  finished  plate,  and  removes 
it  from  the  machine. 

The  parts  of  the  machine  which  produce 
these  movements  are  shown  by  the  follow- 
ing picture: 


ment  which  shifts  the  belt  from  the  tight 
to  the  loose  pulley.  Next  to  the  teeth  of  the 
wheel  on  each  side  may  be  seen  a  small 
standard  with  a  slot,  through  which  the  shift- 
ing bar  passes,  and  by  which  it  is  held  stead- 
ily in  its  place.    At  the  bottom  of  the  slot 


They  consist  of  a  belt  coming  down  from 
its  line  shaft  aiiove  so  as  to  pass  over  two 
pulleys,  a  tight  and  a  loose  one,  situated  side 
by  side  on  a  screw  shaft,  the  screw  of  which 
engages  ttm  teeth  of  a  liirge  gear  wheel  key- 
ed to  the  end  of  the  knife  shaft,  which  la 
out  of  sight  beyond  the  wheel,  and  the  long 
horizontal  shifting  t>ar,  which  pushes  the 
belt  to  the  loose  pulley  to  stop  the  machine, 
in  which  position  it  appears  in  the  picture, 
and  pulls  it  to  the  poUey  which  is  keyed  tight 
to  the  screw  shaft  to  start  it.  The  riveted 
end  of  the  pin  that  pushes  the  belt  to  the 
loose  pulley  can  be  plainly  seen  when  it 
passes  through  the  bar  at  the  edge  of  the 
belt  The  pin  which  puUs  the  belt  to  the 
tight  pulley  is  hidden  by  the  shadow  of  the 
ascending  portion  of  the  belt.  At  the  outer 
end  of  this  lever  is  shown  a  horizontal  slat 
passing  through  it  At  the  end  of  this  slat 
nearest  the  operator  appears  a  vertical  lever, 
near  the  upper  end  of  which  a  bolt  is  fixed, 
which  passes  loosely  through  this  slat.  Fol- 
lowing this  lever  downward  in  the  picture, 
we  come  to  its  fulcrum,  which  appears  aa 
the  riveted  head  of  a  pin  or  bolt  and  farther 
down  is  the  brake  shoe,  which  appears  as  it 
presses  on  the  top  of  the  tight  pulley.  This 
is  for  the  purpose  of  stopping  the  revolution 
of  the  SL-rew  suddenly,  with  the  same  move- 


next  the  c^serator  is  a  spring,  which  continu- 
ally presses  the  bar  upward  against  the  top 
of  the  slot  and  on  the  top  of  the  bar  are  two 
notches  into  which  the  material  at  the  top 
of  the  slot  is  pressed  when  the  bar  reaches 
the  right  place  in  starting  and  stopping,  and 
which  are  intended  to  hold  it  so  that  the  belt 
will  not  shift  with  its  own  movement.  In 
starting  the  machine  the  operator  takes  hold 
of  the  riug-like  handle,  presses  downward  so 
as  to  disengage  the  notch  in  the  top  of  the 
bar,  and  pulls  it  toward  him,  pulling  the 
belt  to  the  tight  pulley.  When  the  outer  end 
of  the  horizontal  slot  in  the  bar  strilves  the 
bolt  in  the  t<^  of  the  brake  lever,  it  raises 
the  brake  from  the  pulley,  and  the  screw  re- 
volves. The  other  notch  in  the  top  of  the  bar 
engages  Itself,  and  holds  it  in  position  wlien 
the  operator  releases  it.  To  stop  the  machine 
this  operation  is  reversed. 

Zumwalt,  Snowden,  and  Shoemaker,  stere- 
otj-pers,  who  had  worked  in  the  defendant's 
plant,  and  bad  served  this  machhie  in  the 
same  line  of  duty  as  did  the  plalntiec,  and 
who  were  introduced  as  witnesses  in  his  be- 
half, testified  that  for  several  years  prior  to 
the  accident  the  spindle  or  shaft  carrying 
the  kulfe  would  at  times  revolve  when  the 
bar  of  the  shifter  was  shoved  back  or  in, 
and  the  spindle  should  have  been  stationary; 
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bit  they  aeein  to  have  had  very  vague  Ideas, 
U  any,  of  the  cause  of  this  occasional  ec- 
centric moyement  The  follotriog  extracts 
bom  the  testimony  of  the  plaintiff  show  his 
Teraion  of  the  accident:  "Q.  Did  you  ever 
Totk  at  that  machine?  A.  Yes,  sir.  Q. 
Under  whose  direction?  A.  Under  Mr.  Louis 
Oannolly's.  Q.  Ahout  how  long  did  yon  work ' 
tt  that  machine  befoie  yoo  were  Injured? 
How  many  years?  A.  A  little  over  three 
jeaiB.  Q.  Who  else  used  that  machine?  A. 
Why,  Mr.  Lools  Connolly  himself,  and  other 
men  that  worked  there  with  us.  Q.  Tell  the 
J017  whether.  In  putting  In  and  taking  out 
a  plate  out  of  that  machine,  tt  is  necessary 
to  stop  the  spindle  to  which  the  knife  is 
attached?  A.  Yes,  sir;  It  is  necessary  to 
stop  it  Q.  How  do  you  do  that?  A.  By 
workii^  the  belt  shifter,  reyerslng  the  belt 
ttom  the  tight  pulley  to  the  loose  ona  Q. 
Daring  the  time  you  were  working  the  ma- 
chine, did  the  shifter  work  the  belt  and  stop 
the  spindle  wbile  yon  operated  it?  A.  Yes, 
itr.  Q.  Now,  "What  night  or  morning  was  It 
that  yon  were  Injured?  A.  Saturday  morn- 
tnc  the  29th  day  at  October..  Q.  About  what 
time  in  the  morning?  A.  Between  flfteea 
minutes  of  three,  if  my  knowledge  serves  me 
right  Q.  How  many  plates  had  been  shaved 
oo  that  machine  up  to  that  time,  that  night 
-•boat  how  many?  A.  Well,  there  may 
bare  been  about—  I  think  that  was  the 
eleventh  plate.  About  ten  plates  before  that 
Q.  Who  used  the  machine  to  shave  the  plates 
that  night  before  yon  were  hurt?  A.  I  did, 
and  Mr.  Connolly,  the  fMreman.  Q.  About 
bow  many  plates  did  you  shave  that  night? 
A.  Possibly  six  or  eight  Q.  Now,  during 
that  night,  up  to  the  time  that  yon  were  in- 
jored.  In  operating  that  machine,  did  you 
notice  any  defect  in  it?  A.  Ko,  air.  Q.  Con- 
nected wtth  that  machine?  A.  No,  sir.  Q. 
Did  yon  (verate  the  machine  the  night  be- 
fore? A.  Yes,  sir.  Q.  Did  you  notice  any 
dtfeet  In  tbe  machine  the  night  before?  A. 
No,  sir.  Q.  Did  you  know  of  any  defect  in 
that  machine  at  the  time  you  were  injured 
that  would  make  It  dangerous  for  you  to  at- 
tempt to  pot  a  plate  In  or  take  it  out,  as 
fon  were  attempting  to  dd?  A.  No,  sir.  Q. 
What  do  you  know,  If  anything,  about  any 
repairs  being  made  on  that  machine  a  short 
time  prior  to  your  being  hurt?  A.  I  know 
of  tome  repairs  being  made  on  It,  but  as  to 
what  the  repairs  were  I  don't  know.  Q. 
Who  was  It  that  repaired  It?  A.  Mr.  White, 
tbe  machinist  Q.  How  many  days  before 
700  were  hurt?  A.  A  week  or  ten  days 
previous  to  my  injuries.  Q.  What  did  Mr. 
Connolly  say  to  you  and  the  other  helpers 
about  the  machine  being  safe  after  the  ma- 
chine was  repaired?  A.  He  had  told  me  the 
machine  was  repaired.  Q.  What  did  he  say 
to  yon  about  the  ma(diine  being  safe  to  use 
after  it  was  repaired?  A.  He  said  the  ma- 
chine was  fixed,  and  was  all  right  Q.  Did 
70a  then,  in  using  that  machine  after,  tell 
the  jury  whether  you  relied  on  his  state- 


ment as  to  the  condition  of  that  machine? 
A.  Yes,  sir;  he  being  the  foreman—  •  *  ♦ 
Q.  Did  you  notice  or  have  any  knowledge  of 
any  defect  In  that  machine  the  night  you 
were  operating  it?  A.  No,  sir.  ♦  •  *  Q. 
Now,  at  the  time  you  were  injured,  you  say 
that  It  was  about  three  o'clock  in  the  morn- 
ing? A.  Somewheres  between  fifteen  min- 
utes to  three  and  three  o'clock.  Q.  Who  put 
the  plate  In  that  you  were  attempting  to  take 
out?  A.  Mr.  Louis  Connolly,  the  foreman.  Q. 
At  that  time  of  night  tell  the  jury  whether 
you  were  required  to  work  rapidly  or  not? 
A.  Yes,  sir.  Q.  Are  you  a  machinist,  or  have 
you  any  knowledge  of  machinery?  A.  Not 
any  at  all;  no,  sir.  Q.  What  if  anything, 
have  you  had  to  do  with  the  adjusting  of 
the  belt  of  that  machine?  A.  Never  had 
anything  to  do  with  it  Q.  Did  you  make 
any  repairs  on  that  machine  at  any  time,  to 
your  knowledge?  A.  No,  sir;  not  to  my 
knowleclge.  Q.  Who  did  tlw  oiling  of  that 
machine?  A.  I  did  a  great  deal  of  the  time. 
Q.  Did  yea  oil  that  machine  the  night  you 
were  hart?  A.  Yes,  sh:.  Q.  Now,  you  say 
that  Mr.  Louis  Connolly  put  the  plate  in? 
A.  Yes,  sir.  Q.  What  were  yoo  doing  at  the 
time?  A.  I  was  just  after  taking  a  plate 
from  the  machine,  and  sitting  It  on  the  floor. 
Q.  Why  didn't  Mr.  Oonnolly  take  tbe  plate 
out?'  A.  He  put  the  plate  In,  and  shaved 
it  and  was  called  away  by  Mr.  Castles  for 
some  other  work,  and  I  attempted  to  take 
the  plate  out,  when  I  was  canght  Q.  How 
long  had  the  machine  been  stopped,  after  Mr. 
Connolly  put  the  plate  in,  before  you  at- 
tempted to  take  It  out?  A.  Oh,  two  or  three 
mlnntea.  Q.  Mow,  tdl  the  jury  just  how  yoa 
went  to  take  that  plate  out,  and  bow  yon 
were  injured.  A.  WeU,  I  set  a  plate  on  the 
floor,  and  wait  back  to  the  tfutvlng  ma- 
chine to  remove  the  plate  that  Mr.  Connolly, 
the  foreman,  had  placed  in  there;  and  I  had 
my  hand  hold  on  It— and  I  bad  my  hand 
hold,— and  I  put  my  right  hand  over  the  edge 
of  the  box  in  this  manner  (Indicating).  You 
have  to  take  the  plates  with  the  ends  of 
your  fingers  this  way  (Indicating),  and  work 
the  plate  down  about  two  Incbee  about,  or 
two  and  one-half  Inches,  from  the  end  of  the 
box  towards  the  left  hand,  and  then  you  get 
hold  with  tbe  left  hand  in  this  manner  (in- 
dicating), when  the  blade  comes  around  on 
my  right  hand,  and  cuts  it  off,  and  I  at- 
tempted to  save  my  arm,  and  I  lost  two 
fingers  of  the  left  hand,  too.  *  *  *  Q. 
What  was  the  position  of  the  knife  or  the 
lever  and  shifter  and  belting,  so  far  as  you 
can  tell,  at  tbe  time  you  went  to  take  the 
plate  out?  A.  The  lever  was  shoved  back, 
and  tbe  knife  stopped,  iirobably,  oh,  about 
ten  or  twelve  Inches  from  the  edge  of  the 
box.  Q.  Bow  long  would  it  take  the  knife  to 
go  the  distance  from  where  It  was  stopped 
to  where  It  would  reach  your  hand  at  the 
point  where  you  caught  tbe  plate?  A.  About 
two  seconds.  •  ♦  •  Q.  Where  did  It  strike 
your  arm?   A.  About  above  the  wrist"    And 
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OQ  cross-examination  h^  further  testified: 
"Q.  And  70U  never  knew  that  the  knife  was 
moving  until  It  caught  your  band?  A.  No, 
sir;  I  was  paying  attention  and  taking  my 
plate  out,  when  she  come  around  and  caught 
me.  Q.  So  that  you  say  you  never  heard 
anything  about  the  machinery  having  been 
out  of  order  this  time  you  saw  It  revolving; 
there  was  nobody  spoke  about  Its  being  out 
of  order  at  all?  A.  Before  that?  Q.  No,  at 
that  time.  A.  Not  to  my  Imowiedge;  only 
when  it  was  repaired.  Q.  Only  when  it  was 
repaired?  A.  Yes,  sir.  •  *  •  Q.  Never 
heard  of  it  at  all?  A.  Not  of  the  machine 
(Starting  away  until  I  saw  it  myself.  Q.  Now, 
when  was  It  you  saw  It  yourself?  A.  About 
a  week  or  ten  days  before  1  was  hurt  as  I 
said  before.  Q.  About  a  week  or  ten  days 
before  you  were  hurt?  A.  Yes,  sir.  Q.  What 
were  the  circumstances?  Just  tell  the  Jury 
how  that  happened  at  that  time.  A.  Well, 
I  don't  know  exactly  what  night  In  the  week 
It  was.  When  I  come  in,  I  oiled  the  machine, 
and  after  oiling  the  machine  It  is  always 
necessary  to  start  up,— after  we  oiled  the 
machinery;  and  1  oiled  the  machine,  and 
went  and  started  the  motor.  Ours  was 
electric  power  there.  And  as  I  come  out 
and  passed  by  the  machine  I  saw  the  knife 
revolve,  and  I  called  Mr.  Connolly's  attention 
to  It,  and  he  called  Mr.  White's  attention  to 
It  (the  machinist),  and  he  come  down  and 
repaired  the  machine.  What  he  repaired  I 
don't  know.  I  was  busy  doing  some  Job 
work.  That  he  shut  off  the  power  I  know." 
The  actual  defects  In  the  machine  are 
disclosed  by  the  following  extracts  from  the 
testimony  of  Mr.  Hotter,  an  expert  machin- 
ist, who  observed  the  machine  before  and 
examined  It  after  the  accident:  "Q.  Can  you 
describe  that  machine?  A.  Yes.  Q.  You  are 
familiar  with  It,  and  know  it?  A.  Yes,  sir. 
Q.  Describe  it  to  the  Jury  in  a  general  way. 
A.  Well,  this  machine  they  call  the  shaver 
is  a  heavy  cast-iron  frame  in  the  shape  of  a 
trough,  and  that  carries  a  shaft,  belting,  and 
knife  that  revolves  in  this  trough.  At  one 
end  of  the  shaft  that  bears  the  knife  there 
Is  a  large  gear  wheel,— I  Judge  about  ten 
inches,— that  engages  In  a  worm  shaft  below; 
and  that  shaft  carries  two  pulleys,— a  tight 
and  a  loose  pulley,— which  are  controlled  by 
a  belt  shifter  and  a  brake  shoe.  *  *  *  Q. 
How  close  do  the  two  pulleys  run  together, 
the  tight  pulley  and  the  loose  pulley?  •  •  • 
A.  I  Judge  about  one-sixteenth  of  an  Inch. 
Q.  What  was  there  on  the  guides  or  claws 
or  spindle  that  engaged  the  belts?  A.  At 
the  times  I  saw  the  machine  there  had  been 
some  kind  of  babbitt  or  stereotype  metal  put 
onto  it  Q.  Put  on  what?  A.  On  the  forks  or 
prongs  that  engage  the  belt— on  the  belt 
shifter.  Q.  Now,  how  thick  was  it  on?  A. 
Weil,  I  would  Judge  there  was  about  an  inch 
or  an  Inch  and  a  half.  *  *  *  Q.  What 
was  the  purpose  of  putting  that  metal  on 
there?  A.  So  that  the  shifters  will,  in  a 
measure,  jtroperly  guide  the  belt    The  trou- 


ble is  that  the  shifters,  as  they  are  there, 
themselves  are  too  wide  for  the  belt  Should 
have  been  a  five-inch  belt  and  they  have  a 
four  Inch  belt  So  they  have  to  put  this  on 
to  make  it  fit  the  belt  Q.  What  ^ect  does 
this  stereotyping  metal  have  on  rubbing  the 
belt?  A.  Every  time  the  laces  come  around, 
where  the  two  ends  of  the  belt  meet  has  the 
effect  of  striking  It  and  wearing  on  the 
belt  shifter.  Q.  Has  It  had  any  effect  in  ref- 
erence to  wearing  the  metal?  A.  Yes  It 
wears  grooves  in  that  soft  metal.  Q.  Now, 
what  was  the  depth  of  the  groove  that  was 
worn  In  there?  A.  There  was  one  on  the 
east  prong  that  is  about  a  half  Inch  in  depth, 
and  the  other  on  the  same  prong  is  about  a 
quarter  of  an  Inch.  Q.  What  effect  does  the 
belt  striking  In  and  running  into  that  groove 
and  striking  It  there,— what  effect  does  it 
have  upon  the  shifter,  or  upon  the  llke]ih(x>d 
of  throwing  the  belt  from  the  loose  to  the 
tight  pulley?  A.  Well,  In  this  particular  ma- 
chine It  has  a  good  deal  of  effect  for  the 
simple  reason  that  the  notch  that  should  hold 
that  belt  shifter  in  place  is  badly  worn,  and 
this  striking  of  the  fork  of  that  belt  shifter 
is  very  liable  to  disengage  the  shifter  han- 
dle or  lever,  probably  allowing  the  belt  to 
run  over  onto  the  tight  pulley.  Q.  To  what 
extent  would  that  belt  have  to  go  from  the 
loose  pulley  to  the  tight  pulley  In  order  to 
turn  that  machinery,  the  shafting  upon 
which  the  knife  is  on?  A.  Well,  It  would 
only  have  to  touch  that  tight  pulley,  provid- 
ed, though,  that  the  brake  shoe  was  not  en- 
gaged. If  the  brake  shoe  was  engaged,  why 
then  It  would  have  to  bear  pretty  heavily 
on  that  tight  pulley.  Q.  What  kind  of  a  brake 
shoe  Is  there  on  that— that  brake  shoe— at 
that  time?  ♦  •  •  A.  It  is  a  triangular 
piece  that  Is  engaged  with  the  shifting  bar 
at  one  end  and  at  the  other  end  there  is  a 
leather  or  felt  shoe  that  presses  down  on  the 
tight  puUey.  Q.  For  what  purpose  does  It 
prefs  on  the  tight  pulley?  A.  To  make  an 
absolute  stop  to  the  machine.  Q.  When  the 
lever  is  shoved  back,  does  it  have  that  ac- 
tion, if  it  Is  In  proper  condition?  A.  Yes, 
sir;  It  would,  if  it  was  In  proper  condition. 
Q.  What  Is  the  multiplication  of  power  given 
to  that  machine  by  means  of  that  worm  and 
gear  wheel?  A.  Well,  1  didn't  figure  that 
out  but  Judging  from  experience  with  that 
class  of  machines,  it  Is  about  forty  time;:. 
One  pound  pressure  on  the  tight  pulley  would 
be  equivalent  to  forty  pounds  pressure  at 
the  knife.  It  Is  multiplied  about  forty  times 
in  that  screw.  Q.  About  what  would  you 
Judge  would  be  the  revolution  of  the  knife 
itself?  •  •  *  A.  I  think  about  eight  rev- 
olutions a  minute  Is  Its  speed.  Q.  With  the 
belt  running  as  you  saw  It  there,  before  Con- 
nolly was  hurt  upon  that  pulley,  with  the 
groove  In  that  metal,  as  you  saw  it  worn  in 
that  metal,  to  what  extent  would  that  permit 
the  belt  to  be  cast  from  the  loose  pulley  to 
the  tight  pulley?  ♦  ♦  ♦  A.  Provided  that 
the  shifter  was  where  It  ought  to  be?    Q. 
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As  jon  saw  the  machine  there  then?  A. 
Why,  I  would  think  about  one-quarter  of  an 
inch  on  the  tight  puUey.  Q.  Would  that  be 
sufficient,  In  the  condition  you  saw  the 
brake  that  night,  to  revolve  the  spindle  upon 
nhich  the  knife  was  on?  A.  Yes,  sir;  with 
much  force.  Q.  Now,  Mr.  Motter,  you  spoke 
about  the  notch  in  the  lever?  A.  Yes,  sir. 
Q.  Beln;  beveled  or  worn  so  It  could  not 
properly  hold  In  Its  place.  I  show  you  this 
photograph.  Indicate  on  the  lever  at  the 
point  where  you  Bi>eak  about  (Hands  wit- 
ness a  photograph.)  A.  At  the  point  where 
this  notch  is?  Q.  Where  the  notch  was  the 
night  yon  saw  it  there  that  it  was  worn  out? 
A.  I  saw  It  as  they  were  operating  the  ma>> 
chine.  That  notch  should  be  right  at  the 
handhold  to  engage  that  yok&  Q.  Is  that 
the  notch  that  you  speak  about  that  was  not 
square,  but  worn  round  when  you  saw  ItT 
A  Yea.  air.  Q.  What  effect  was  that  notch 
being  worn  round,  in  your  opinion  as  a  me- 
chanic, BO  far  as  holding  that  brake  lever  in 
Its  place?  A  Well,  I  might  be  a  little  pe- 
culiar In  my  opinion,  but  I  would  call  it  lit- 
erally worthless,  and  very  dangerous. 
•  •  •  Q.  Now.  I  wm  add  to  that,  with 
the  belt  and  the  clutches  in  the  condition  in 
whlcb  70Q  hare  ^okenT  A.  Well,  that  notch 
is  for  the  purpose  of  holding  the  shifter  in 
its  place.  If  it  was  worn  so  bad  that  there 
was  no  notch.  It  would  not  hold  the  shifter, 
but,  as  It  Is  worn,  the  greater  the  liability 
not  to  bold  in  its  place;  and  at  the  time  I 
saw  it,  it  was  much  worn." 

In  paaiiiTig  upon  a  demurrer  to  the  evidence 
not  only  the  truth  of  the  facts  shown,  but 
every  Inference  of  fact  which  the  evidence 
warrants,  and  which  the  Jury  with  propriety 
might  make,  must  be  made  in  favor  of  the 
plaintiffs.  Young  v.  City  of  Webb  City,  160 
Mo.  333,  61  S.  W.  709;  Alcorn  v.  Railroad  Co, 
108  Mo.  81,  18  S.  W.  188;  Tuohey  v.  Pruln, 
»>  Mo.  104,  8  S.  W.  784;  Bueschlng  v.  Gas- 
light Co.,  73  Mo.  219,  39  Am.  Rep.  603; 
Wilson  V.  Board  of  Education,  63  Mo.  137; 
Harris  v.  Railway  Co.,  80  Mo.  233,  1  S.  W. 
325.  58  Am.  Rep.  HI.  The  duties  of  the 
plaintiff  In  connection  with  the  machine  were 
to  put  the  stereotype  plate  in  the  curved  bed 
of  the  machine,  start  the  spindle  to  revolving 
by  pulling  out  the  bar  of  the  shifter,  and, 
when  the  edge  of  the  knife  left  the  plata 
on  the  back  side,  to  stop  the  further  revoln- 
tion  of  the  spindle  by  pushing  in  the  shifting 
bar,  and  take  out  the  shaved  plate,  and  to 
oil  the  machine  when  necessary.  He  was  no 
machinist  The  defects  in  the  machine  poInt> 
ed  out  by  the  expert  machinist  were  not  nec- 
essarily obvious  to  him  in  the  discharge  of 
tliese  dntlefl,  and  It  was  not  his  duty  to 
search  for  them.  Neither  was  the  danger 
from  these  defects  manifest  to  htm  in  the 
ordinary  discharge  of  his  duties.  Hence  this 
case  is  not  within  the  principle  of  the  long 
line  of  cases  dted  by  counsel  for  the  defend- 
ant in  support  of  their  contention  that  the 
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risk  was  assumed  by  the  plaintiff,  of  which 
Fugler  T.  Bothe,  117  Mo.  475,  22  S.  W.  1113, 
Lucey  v.  OU  Co,  120  Mo.  32,  31  S,  W.  340, 
and  Roberts  t.  Telegraph  Co..  66  S.  W.  155, 
are  examples.  "An  unavoidable  inference" 
does  not  arise  from  the  uncontroverted  facts 
in  this  case  that  the  plaintiff  either  knew  the 
defects  of  the  machine,  or  knew  the  continu- 
ous danger  arising  from  these  defects.  On 
the  contrary,  there  was  evidence  tending  to 
prove  that  he  did  not  know  of  these  defects, 
or  that  there  was  anything  the  matter  with 
the  machine,  until  about  a  week  or  10  days 
before  the  accident,  when  he  observed  for 
the  first  time  that  the  spindle  was  revolving, 
although  the  shifting  bar  was  pushed  in,  and 
the  belt  ought  to  have  been  completely  on 
the  loose  pulley,  and  the  spindle  stationary. 
This  condition  of  the  machine  he  immediate- 
ly communicated  to  the  foreman,  who  called 
in  the  machinist  of  the  concern;  repairs  were 
made,  and  he  was  assured  by  the  foreman 
that  IJie  machine  was  all  right  By  thereaft- 
er continuing  In  the  discharge  of  his  duties 
at  the  machine  until  he  waa  Injured,  he  nei- 
ther assumed  the  risk  of  such  injury  nor 
was  guilty  of  negligence  contributing  there- 
to. Conroy  v.  Iron  Works,  62  Mo.  35;  Kee- 
gan  T.  Eavanangh,  Id.  230;  Dale  v.  Rail- 
way Co.,  63  Mo.  455;  Huhn  r.  Railway  Co., 
92  Mo.  440,  4  S.  W.  837;  Stephens  v.  Railroad 
Co.,  96  Mo.  207,  9  S.  W.  689,  0  Am.  St  Rep. 
330;  Soeder  v.  Railway  Co.,  100  Mo.  673, 
13  S.  W.  714,  18  Am.  St  Rep.  724;  Shortel 
V.  City  of  St.  Joseph,  104  Mo.  114,  16  S.  W. 
887,  24  Am.  St  Rep.  317;  Nlcholds  y.  Glass 
Co.,  126  Mo.  65,  28  S.  W.  091;  Settle  v.  Rail- 
way Co.,  127  Mo.  336,  30  S.  W.  125,  48  Am. 
St  Rep.  633;  Bradley  v.  Railway  Oa,  138 
Mo.  293,  89  S.  W.  763;  Doyle  v.  Trust  Co., 
140  Mo.  1,  41  S.  W.  255;  Duerst  v.  Stamp  Co. 
(Mo.  Sup.)  63  S.  W.  827.  Our  views  on  this 
subject  have  been  eo  often  expressed  that  a 
reiteration  of  them  in  this  case  is  unneces- 
sary. 

The  circuit  court  committed  no  error  In 
submitting  the  case  to  the  Jury,  and  Its  Judg- 
ment is  affirmed.    All  concur. 


In  re  POUND'S  ESTATE, 

POUND  et  al.  v.  OASSITY.i 

(Supreme  Oonrt  of  Missouri,  Dirision  No.  1. 

Dec.  17,  1901.) 

BXaCUTORS— PARTIAL     DISTRIBUTION— RB- 
PTTNDINO  BONDS. 

1.  Rev.  St  1899,  {  230,  provides  that  no  ex- 
ecutor shall  be  compelled  to  make  distribution 
within  two  years  from  the  date  of  the  letters, 
unless  bond  be  given  by  the  legatees  or  dis- 
trlbutees  to  refund  to  pay  any  debts  against  the 
estate;  and  section  240  enacts  that  if,  on  any 
settlement  it  appear  that  there  la  sufficient 
money  to  satisfy  all  the  demands  agaiust  the 
estate,  the  court  shall  order  the  payment  of 
legacies  and  distribution  of  shares.    Held,  that 


'  Rcbearlng  denied  Januarr  IS,  1902. 
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aecUon  240  la  to  be  construed  in  connection 
with  section  239,  and  a  reCunding  bond  must 
be  given  where  distribution  is  made  within 
two  years  after  the  date  of  the  letters, 

2.  Where  an  executor,  within  two  rears  »ft- 
er  the  date  of  his  letters,  without  any  order  of 
the  court,  and  without  requiring  any  refunding 
l>ond,  distributed  snms  to  the  legateeo,  and  sub- 
sequently the  court,  under  Rev.  St.  1809,  {  240, 
made  an  ordw  for  distribution, — it  appearing 
that  the  debts  were  paid, — the  ezecntor  could 
not  refuse  to  comply  with  the  order  of  distribu- 
tion because  no  refunding  bond  had  been  given 
by  the  legatees. 

Appeal  from  circuit  court.  Ltam  county; 
Jno.  P.  Bntler,  Judge. 

Motion  by  James  8.  Ponnd  and  others,  as 
assignees  of  the  right  of  the  widow  of  Pres- 
ley Pound,  deceased,  to  a  child's  share  In 
the  personal  estate,  for  a  partial  distribntion 
by  Armstrong  Casslty,  as  executor  of  the 
decedent.  From  a  judgment  of  the  circuit 
court  afDrmIng  a  Jndgmoit  of  the  probate 
court  granting  the  motion,  defendant  ap- 
peals.   AfBnued. 

This  Is  a  motion  by  the  assignees  of  the 
right  of  the  widow  of  Frealey  Pound  to  a 
child's  share  In  the  personal  estate  for  an 
order  of  partial  distribution.  The  probate 
court  ordered  the  distribution.  The  execu- 
tor appealed  to  the  circuit  court,  where  a  like 
order  was  entered,  and  the  executor  appeal- 
ed to  this  court 

The  facts  are  these:  On  December  6, 
1B97,  the  wUl  of  Presley  Pound,  deceased, 
was  admitted  to  probate.  On  the  22d  of  De- 
cember, 1897,  the  widow  renounced  the  will, 
and  elected  to  take  dower  In  the  real  estate^ 
and  a  child's  share  In  the  personal  proper- 
ty. The  court  allowed  and  the  executor  paid 
the  widow  ^00  as  her  absolute  property,  as 
provided  by  section  106,  Rev.  St.  1899.  On 
the  2Uth  of  April,  1898,  the  widow  conveyed 
and  assigned  her  dower  in  the  real  estate 
and  her  share  In  the  personal  property  to 
James  S.  and  John  M.  Pound.  On  the  14tta 
of  February,  1899,  the  executor  filed  his  first 
annual  settlement,  which  showed  that  the 
assets  collected  amounted  to  ^2,986,  and 
that  the  disbursements  amounted  to  $28,154.- 
03,  leaving  a  balance  in  his  hands  of  $9,831.- 
97.  The  deceased  left  six  children  by  a 
former  marriage,  to  wit,  Sarah  Hawkins, 
P.  B.  Pound,  J.  S.  Pound,  J.  M.  Pound,  Jo- 
sephine Casslty,  the  wife  of  the  executor, 
and  Martha  Mathews,  and  the  widow  of  the 
second  marriage,  Mary  M.  Pound.  The  $23,- 
154.03  disbursements  Included  the  following 
sums  paid  by  the  executor  to  the  children 
and  widow:  To  Sarah  Hawkins,  the  sum  of 
$4,153.03;  to  P.  B.  Pound,  the  sum  of  $4,- 
153.03;  to  J.  S.  Pound,  the  sum  of  $4,153.93: 
to  Josephine  Casslty,  the  sum  of  $4,203.18; 
to  J.  M.  Pound,  the  sum  of  $2,228.50;  to 
Mary  M.  Pound,  widow,  the  sum  of  $400; 
and  to  Martha  Mathews,  nothing;  making 
the  total  distribution  to  the  widow  and  leg- 
atees, $19,293.47.  The  probate  court  found 
that  a  portion  of  the  $0,831.97,  balance  on 


band,  could  t>e  distributed  without  prejudice 
to  any  one,  as  contemplated  by  section  239, 
Rev.  St  1889,  and  accordingly  ordered  the 
executor  to  retain  $966,  and  to  distribute  the 
$8,835.97  of  the  $9,831.97  balance  on  band  as 
follows:  "To  J.  M.  Pound  and  J.  S.  Pound, 
assignees  of  Mary  M.  Pound,  widow,  the 
sum  of  $3,618.49;  to  Martha  Mathews,  lega- 
tee, the  specific  legacy  of  twenty-five  dollars 
($25);  to  Sarah  Hawkbis,  legatee,  the  sum 
of  $663.26;  to  P.  B.  Pound,  legatee,  the  sum 
of  $663.26;  to  J.  S.  Pound,  legatee,  the  sum 
of  $663.26;  to  Josephine  Cassity,  legatee,  the 
sum  of  $614.01;  to  J.  M.  Pound,  legatee,  the 
sum  of  $2,588.69.  It  Is  further  ordered  that 
the  executor  deliver  to  Martha  Mathews  all 
the  notes  and  evidences  of  debt  of  every  lOxA, 
due  by  her  to  said  estate,  now  In  bis  pos- 
session." When  the  case  was  tried  in  the 
circuit  court  the  evidence  developed  the  fact 
that  the  executor  had  paid  the  children  the 
amounts  specified  In  the  settlement  as  a  part 
of  their  legacies  before  the  expiration  of  two 
years  from  the  date  of  bis  letters,  and  did 
not  require  a  refunding  bond  from  them,  but 
that  he  had  paid  the  widow  nothing,  except 
the  $400,  because  he  did  not  think  she  was  en- 
titled to  anything,  and  that  he  had  never  de- 
manded a  refunding  bond  from  her.  It  also 
appeared  that  all  the  known  debts  of  the 
estate  bad  been  paid,  and  that  there  were  no 
more  expenses  to  be  Incurred,  except  the  cost 
of  administration,  and  that  the  executor  was 
receiving  ttio  rent  of  the  real  estate  in  addi- 
tion to  the  $166  he  was  ordered  to  retain. 
The  circuit  court  rendered  Judgment  similar 
tx)  that  rendered  by  the  probate  court  and 
the  executor  appealed. 

O.  0.  Bigger,  H.  Lander,  and  B.  R.  Ste- 
phens, for  appelant  ▲.  W.  Mulllns,  for  re- 
q;>ondents. 

MARSHALIj,  J.  (after  stating  the  fftcts) 
Hie  defendant  contends  that  the  order  of  par- 
tial distribution  is  premature,  and  that  under 
secUon  238,  Rev.  St  1889  (section  239,  Rev.  St. 
1%9),  he  could  not  be  compelled  to  make  dis- 
tribution within  two  years  after  the  date  of 
his  letters  unless  a  refunding  bond  Is  given  to 
him  by  the  distributees.  Section  238,  Rev.  St 
1899,  provides  that  executors  cannot  be  com- 
pelled to  pay  legacies  until  one  year  after  th»» 
date  of  the  letters,  unless  the  legacies  woulil 
be  perishable  or  subject  to  Injury  if  retninod 
one  year.  Section  239  provides  that  no  ex»H-.;- 
tor  shall  be  compelled  to  pay  legacies  or  m:U«> 
distribution  within  two  years  from  the  date 
of  the  letters,  imless  bond  and  security  be 
given  by  the  legatee  or  distributee  to  refund 
his  due  proportion  of  any  debt  which  may 
afterwards  be  established  against  the  es- 
tate, and  the  costs  attending  the  recovery 
thereof.  Section  240  provides  that  "it  upon 
any  settlement  it  appear  that  there  Is  sufB- 
cient  money  to  satisfy  all  the  demands 
against  the  estate,  the  court  shall  order  the 
payment    of    legacies    and,  dlstribptlon    of 
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shares,  aa  In  the  case  of  debta,  except  tliat 
the  specific  legacies  sliall  be  first  satisfied." 
Sections  238  and  240  are  the  same  as  they 
bave  always  been  since  18S5;  and  section 
239  Is  the  same,  except  tbat  prior  to  the 
rerlsion  of  1865  the  period  was  three  years, 
instead  of  two,  and  except  further,  that  It 
contained  the  words  "unless  ordered  to  do  so 
by  the  court,"  which  were  left  out  of  the  law 
by  the  revision  of  1879  (section  244.  Bev.  St 
1S79>.  Under  the  law  as  It  was  In  1848,  it 
was  held  In  State  t.  Stephenson,  12  Mo., 
loc.  clt  182,  that  an  executor  could  be  com- 
pelled to  make  distribution  after  the  expira- 
tion of  one  year,  and  before  the  expiration  of 
three  years,  without  requiring  a  refunding 
bond  from  the  distributee,  if  the  court  or- 
dered It  to  be  done.  The  cause  of  action 
under  consideration  in  the  case  of  State  r. 
Grigsby.  92  Ua  419,  S  S.  W.  39,  arose  be- 
fore either  of  the  above-noted  changes  were 
made  In  the  law;  the  will  having  been  pro- 
hated  in  October,  1S56,  while  the  suit  on  the 
bond  was  not  begun  until  1884,  so  that  more 
than  three  years  had  elapsed  before  any  at- 
tempt was  made  by  the  legatees  or  distribu- 
tees to  enforce  distribution.  But  while  this 
te  true,  and  while  It  is  also  true  that  case 
did  not  Involve  a  construction  of  the  power 
of  the  probate  court  under  section  239  as  it 
then  was,  nor  under  section  240  as  it  al- 
ways has  been,  still  what  was  so  aptly  said 
In  that  case  is  pertinent  her&  Brace,  J.,  de- 
livering the  opinion  of  the  court  In  that  case, 
said:  "ITnder  the  law  at  the  time  this  es- 
tate was  being  administered,  legatees  could 
not  denund  their  legacies  within  one  year 
after  the  grant  of  letters  testamentary,  nor 
could  the  executors  be  compelled  to  pay  leg- 
acies within  three  years  after  the  gruit  of 
letters,  nnless  ordered  by  the  county  [pro- 
bate] court  to  do  so,  unless  the  legatees  gave 
a  refnnding  bond.  Rev.  St  1855,  H  1,  2, 
art  6,  c.  2.  But  If,  upon  any  settlement  It 
appear  that  there  Is  sufficient  money  to  sat- 
isfy all  the  demands  against  an  estate,  the 
court  Bball  order  payment  of  legacies,  and 
distribatlve  shares,  as  in  case  of  debts,  ex- 
cept that  specific  legacies  shall  be  first  sat- 
isfied.' Id.  i  S.  This  statute  has  remained 
unchanged  since  1825,  except  that  In  1865  the 
period  of  three  years  was  changed  to  two 
years;  and  It  was  held  as  early  as  1836,  in 
an  action  brought  against  the  sureties  on  an 
administration  bond,  that  the  Jurisdiction  of 
the  county  court  to  enforce  distribution  was 
not  exclusive,  but  that  the  distributee  had 
bis  right  of  action  against  the  sureties  on  the 
bond  of  the  administrator  when  all  the  debts 
were  paid,  demands  barred,  and  the  admin- 
istrator had  assets  subject  to  distribution. 
State  T.  Bankin,  4  Mo.  427.  And  In  a  long 
line  of  decisions  since  it  has  been  held  diat  a 
distributee  of  an  estate,  after  the  debts  were 
all  paid,  had  his  right  of  action  on  the  stat- 
utory bond,  whether  final  settlement  by  the 
leprMeiUatlva,  or  order  of  distribution  by  tha 


probate  court  had  been  made  or  not.  State 
V.  Campbell,  10  M«.  725;  State  v.  Btephesr 
son.  12  Mo.  179;  State  v.  Morton,  18  Mo.  6S; 
State  V.  Matsoo,  44  Mo.  806;  Stale  t.  ^ISiorn- 
ton,  56  Mo.  825;  Morehouse  v.  Ware,  78  Mo. 
100.  Whilst  there  Is  not  enthw  unifomilty 
in  the  decisions  as  to  the  time  when  the 
distributee's  right  of  action  accrues,  yet  all 
the  cases  will  be  found  within  the  limit  of 
this  rule.— that  when  the  assets  of  the  es- 
tate in  tiie  hands  of  the  representattve  can 
be  required  for  no  other  puipoae  than  the 
discharge  at  the  dalms  of  the  distributees  or 
legatees,  and  their  right  to  those  aaaets  has 
become  flxed  by  law,  a  right  of  action  ac- 
crues to  such  distributees  or  legatees,  on  tke 
bond,  for  the  failure  of  the  executor  or  ad- 
mlnistratBr  to  account  for  and  dlsttlbste  those 
assets.  In  case  of  an  executxtr  harlng  a»- 
sets  in  Ills  hands  when  all  the  d^vts  of  the 
estate  have  been  paid,  when  all  demands 
against  it  are  barred  by  the  lapse  of  time, 
when  the  time  allowed  by  law  for  eontest- 
tng  the  will  has  expired,  when  ^wclflc  legsr 
des  have  been  paid,  when  all  other  troots  of 
the  will  have  been  discharged,  and  Uiose  as- 
sets are  solely  applicable  to  the  discharge  of 
residuary  legacies,  the  right  of  the  residu- 
ary legatee  to  Institute  an  action  on  the  bond 
of  the  executor  accrues,  for  Cailnre  of  such 
executor  to  discharge  such  legacies  to  the 
extent  of  the  assets  in  Ills  hands  appUcalde 
thereto.  In  other  words,  when  tbe  scrie  doty 
of  the  executor  is  to  pay  over  to  the  residti- 
ary  legatees  the  assets  in  his  hands,  and  be 
falls  to  do  so,  the  trust  under  which  be  there- 
tofore held  the  assets  of  the  estate  may  be 
regarded  as  discontinued,  bte  further  holding 
being  inconsistent  with  the  rights  of  the  beai- 
efldaries  of  that  trust;  and  their  right  of 
action  at  law  upon  the  bond  for  his  breach  of 
duty  is  complete.  This  Is  a  salutary  princi- 
ple, tending  alike  to  conserve  the  interests  of 
the  beneficiaries  of  an  estate,  and  to  pro- 
tect the  sureties  of  an  executor  from  risks 
not  contemplated  when  they  incurred  their 
legal  obllgationa." 

The  change  In  section  239  made  In  the  re- 
vision of  1879  by  omitting  the  words  "unless 
ordered  to  do  so  by  tbe  court"  was  material; 
for,  as  Interpreted  by  this  court  the  probate 
court  bad  power  under  the  old  law  to  order 
a  partial  distribution  before  the  expiration  at 
the  time  when  demands  against  the  estate 
would  be  barred,  without  requiring  a  refund- 
ing bond,  whereas  now  the  law  Is  express 
that  no  executor  shall  be  compelled  to  make 
distribution  within  two  years  after  the  date 
of  his  letters,  unless  a  refnnding  bond  Is 
given.  It  Is  true,  section  240,  Rev.  St  1899. 
provides,  as  has  always  been  the  law,  that 
if,  upon  any  settlement.  It  appears  that  there 
is  sufficient  money  to  satisfy  all  the  demands 
against  an  estate,  the  court  shall  order  the 
payment  of  legacies  and  distribution  ef 
shares.  No  time  Is  here  Ibnited  after  the 
date  ef  the  letters,  but  the  court  has  the 
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power  whenever  It  appeata  from  any  aettle- 
ment  (the  first,  second,  final,  or  other)  that 
there  Is  money  enough  to  pay  all  demands. 
Of  course.  It  could  not  be  known  absolutely 
before  the  expiration  of  two  years  how  many 
demands  might  be  presented;  and  therefore 
this  section  must  be  construed  in  connection 
with  section  230,  Rer.  St  1899,  which  re- 
quires a  refunding  bond  of  the  distributee  U 
distribution  Is  made  within  two  years  after 
the  date  of  the  letters.  So  construed,  the 
two  sections  harmonize,  and  they  could  not 
be  made  to  harmonize  under  any  other  con< 
structlon. 

The  letters  In  this  case  were  dated  De- 
cember 6,  1897.  The  order  of  distribution 
was  made  by  the  probate  court  on  February 
18,  1899,  which  was  within  two  years  after 
the  date  of  the  letters.  The  executor,  there- 
fore, was  entitled  to  demand  a  refunding 
bond  before  paying  the  legacies  or  making 
distribution;  and  If  he  had  done  so,  and  It 
bad  not  been  given,  his  position  would  have 
been  Impregnable.  But  he  did  not  place  his 
refusal  upon  any  such  ground.  He  did  not 
object  to  the  order  of  the  court  because  It 
did  not  require  a  refunding  bond  as  a  con- 
dition precedent  to  the  right  of  the  legatees 
or  distributees  to  demand  the  payment  of 
their  distributive  shares,  and  he  never  de- 
manded any  bond  from  the  widow  or  as- 
signees, or  from  any  of  the  legatees.  On  the 
contrary,  he  paid  large  sums  to  the  legatees 
prior  to  his  first  settlement,  witliin  two  years 
after  the  date  of  his  letters,  without  any 
order  of  the  court,  and  without  requiring  a 
refunding  bond;  and  all  through  this  case  he 
has  taken  the  position  that  he  would  not 
pay  the  widow  anything  beyond  the  $400  al- 
ready paid,  because  he  did  not  think  she  was 
entitled  to  any  share  of  the  personal  estate. 
This  being  true.  It  does  not  lie  In  his  mouth 
now  to  say  that  the  order  was  not  obeyed 
because  no  refunding  bond  was  given.  In 
fact,  he  does  not  say  so  now  in  express  terms. 
He  only  says  the  order  was  premature.  The 
court  bad  full  power,  under  section  240,  Rev. 
St.  1899,  to  make  the  order  when  It  did;  and 
as  the  executor  did  not  stand  on  his  rights 
nnder  section  239,  and  demand  a  refunding 
bond,  but,  on  the  contrary,  denied  wholly  the 
right  of  the  widow  to  any  share  in  the  per- 
sonal property,  his  position  is  untenable,  and 
the  judgement  of  the  trial  court  was  right. 

There  Is  nothing  in  this  record  to  show 
that  any  part  of  the  |8,835.97  ordered  dis- 
tributed consisted  of  rents  collected  after  the 
death  of  the  decedent,  and  therefore  there 
is  no  merit  in  the  contention  that  the  widow 
had  not  assigned  that  part  to  the  claimants, 
nor  that  the  widow  had  no  Interest  in  the 
rents  arising  out  of  the  real  estate. 

The  Judgment  of  the  circuit  court  Is  right 
and  it  is  affirmed;  and  hiterest  at  the  rate  of 
6  per  cent  per  annum  is  added  to  the  allow- 
ance In  favor  of  the  claimants,  to  be  paid  by 
the  executor  Individually,  as  also  all  the 
costs.    All  concur. 


HOOD  et  aL  T.  MAXWELL  et  aLi 

(CJourt  of  Appeals  of  Kentucky.    Jan.  16, 
1002.) 

WILLS— INTEREST  ON  LBOACT— TAXES  PAID 
BY  ADMINISTRATOR— SUIT  TO  SETTTLE  DE- 
CEDENT'S ESTATE  —  ATTORNEY'S  FEES  — 
PROOF  OF  CLAIMS. 

1.  It  was  error  to  allow  Interest  on  a  legacy 
from  a  date  prior  to  the  lapse  of  a  year  from 
testator's  death. 

2.  lu  an  action  by  a  legatee  to  settle  testa- 
tors estate^  the  personal  representative  was 
entitled  to  credit  by  taxes  paid  by  her  which 
accrued  after  the  action  was  institnted. 

3.  In  BQch  an  action,  the  services  of  plain- 
tiffB  attorneys  being  rendered  solely  for  the 
benefit  of  thdr  client  it  was  error  to  allow 
them  a  fee  to  be  paid  out  of  the  estate. 

4.  The  administratrix  with  the  will  annexed 
was  not  entitled  to  the  allowance  of  a  claim 
asserted  by  her  against  testatrix  nntil  she  had 
filed  her  affidavit,  together  with  that  of  some 
one  else,  proving  the  claim. 

Appeal  from  circuit  court  Marion  comity. 

"Not  to  be  officially  reported." 

Action  by  Cora  Maxwell  and  others  against 
Mrs.  J.  Ann  Hood  and  others  for  a  settle- 
ment of  the  estate  of  LIzde  Chandler,  de- 
ceased. Judgment  settling  the  estate,  and 
Mrs.  J.  Ann  Hood  and  others  appeal.  Re- 
versed. 

H.  P.  Cooper,  for  appellants.  John  R 
Thomas,  Thomas  Worswick,  and  S.  A.  Rus- 
•ell,  for  appellees.      * 

PAYNTER,  J.    In  October,  1893,  Miss  Liz- 
zie Chandler  died  testate.    She  devised  $1.- 
000  in  trust  for  the  use  and  benefit  of  Cora 
Chandler,  nfie  Maxwell,  and  at  her  death  the 
$1,000  was  to  be  paid  to  appellant  and  Jo- 
seph E.  Shelby.    The  balance  of  the  estate 
was  also  devised  to  the  appellant  and  Shelby, 
except  the  use  of  a  house  and  lot  was  given 
to  Mahala  Mercer  during  her  life.    The  ap- 
pellant qualified  as  the  administratrix  of  the 
estate.    R.  A.  Burton  was  named  as  trustee 
of  Cora  Maxwell,  but  he  failed  to  qualify, 
and   another   was   appointed.     This    action 
was  instituted  by  Cora  Maxwell  to  have  the 
$1,000  which  had  been  devised  to  her  paid 
over  to  her  trustee.    The  appellant  resisted 
the  payment  of  the  $1,000,   claiming  that 
after  the  payment  of  the  debts  of  the  testa- 
trix there  was  nothing  with  which  to  pay 
the  bequest    To  determhie  this  would   re- 
quire a  settlement  of  her  accounts  as  admin-    , 
Istratrix,  as  she  had  not  filed  an  Inventory  of 
the  estate  or  made  a  settlement  of  her  ac-    | 
counts  with  the  county  court    The  state- 
ment which  she  made  of  the  estate  showed    | 
that  she  had  paid  all  debts  of  the  esti^te,  ex- 
cept she  asserted  claims  amounting  to  sev-   i 
eral  hundred  dollars  against  the  estate,  which 
she  claims  had  not  been  paid,  and  claimed    | 
that  she  should  be  paid,  out  of  the  estate, 
before  the  $1,000  should  be  set  apart  for   i 
the   use   and  benefit  of   Cora   Maxwell.    It 
would  not  be  profitable  to  review  the  various    j 
debts  which  she  claims  to  have  paid  for  the 


*  Reported  bj  Edward  W.  Hlnas,  Esq.,  o(  the  Frank- 
tort  bar,  and  formerlj  itata  raprntar. 
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estate^  nor  to  discuss  the  various  Items  in- 
rolved. 

The  court  charged  the  estate  with  the  In- 
terest on  the  $1,000  bequest  from  the  date 
the  will  was  probated.  There  was  no  proTl- 
slon  In  the  will  as  to  when  it  should  be  paid. 
Under  section  2065,  Ky.  St,  It  did  not  draw 
Interest  for  one  year  after  testatrix's  death. 
The  court  erred  In  allowing  interest  for  the 
year  following  the  death  of  testatrix. 

The  record  shows  that  the  administratrix 
paid  for  the  estate  $122.70  taxes  which  ac- 
crued after  the  Institution  of  the  action,  and 
she  should  have  been  reimbursed  that  sum. 

The  court  allowed  the  attorneys  of  Cora 
Maxwell  |175,  to  be  taxed  as  costs,  to  be 
paid  out  of  the  estate.  This  was  error,  as 
they  rendered  the  services  solely  for  their 
client  in  the  prosecution  of  this  action.  The 
action  was  not  prosecuted  for  the  benefit  of 
the  creditors  of  the  estate.  There  were  no 
creditors  of  the  estate  at  the  time  the  actl<m 
was  Instituted,  unless  It  was  the  appellant 
Mrs.  Hood.  Xn  Miller  T.  Swan,  91  Ey.  86, 
14  S.  W.  864,  it  was  held  that  when  a  suit 
to  settle  an  estate  was  prosecuted  for  the 
sole  creditor  of  the  estate,  and  the  attorney 
for  the  administrator  was  acting  for  the  cred- 
itor, no  attorney's  fee  should  be  charged 
against  the  estate.  That  she  was  one  was 
denied  by  the  appellees.  The  court  erred  In 
only  allowing  the  administratrix  for  her  serv- 
ices in  administering  the  estate  the  sum  of 
$76.  It  should  have  aUowed  the  $150  claim- 
ed by  ber. 

We  will  not  discuss  the  question  as  to 
whether  or  not  the  statute  of  limitations 
barred  Mrs.  Hood's  right  to  assert  ber  claim 
for  rents  collected  by  testatrix  and  converted 
to  her  nae,  nor  as  to  her  claim  to  one-half  of 
the  proceeds  of  certain  lands  sold  by  the  tes- 
tatrix, which  were  Jointly  owned  by  her  and 
the  appellant,  as  this  record  fails  to  show 
that  the  proof  of  the  claim  which  the  statute 
requires  was  ever  made.  The  court  was  not 
authorized  to  adjudge  that  she  should  be  paid 
the  claim  until  she  had  filed  her  affidavit,  to- 
gether with  that  of  some  one  else,  proving 
the  claim.  The  other  proof  in  the  case  can- 
not obviate  the  necessity  of  statutory  proof 
of  the  claim. 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 


TODSiry  et  al.  v.   STITES   et  aJ.> 

(Court  of  Appeals  of  Kentucky.     Jan.  15, 
1902.) 

INTOXICATINO    LIQUORS— LOCAL    OPTION— VA- 
LIDITY   OF  VOTE. 

Ad  election  under  the  local  option  law  in 
a  macristerial  district  having  resulted  in  a  vote 
atrainst  the  sale  of  liquor,  an  election  held 
within  three  yean  thereafter  in  a  prednct 
forming  part  of  the  district  was  void. 

Appeal   from  circuit  court,   Breckinridge 
county. 

■Reported  br  Edward  W.  Hlne«,  Eaq.,ot  tb*rnuili- 
(ort  bar,  and  formarljr  (tat*  reporter. 


"Not  to  be  officially  reported." 

Contest  between  J.  H.  Stites  and  others 
and  T.  C.  Tousey  and  others  of  an  election 
under  the  local  option  law.  Judgment  for 
contestants,  and  contestees  appeal.  Afilrm- 
edL 

D.  R.  Murray,  for  appellant& 


WHITS),  J.  On  December  19,  1899,  an 
election  was  held  In  the  Clovetport  magiste- 
rial district  of  Breckinridge  county,  compos- 
ed of  four  election  precincts,  on  the  question 
of  local  option,  as  provided  by  the  statute. 
The  result  of  that  election  was  that  a  ma- 
jority voted  against  the  sale  of  spirituous  liq- 
uors. The  validity  of  that  election  was  con- 
tested, and  upon  appeal  to  this  court  the 
election  was  held  to  be  valid.  Tousey  v.  De 
Huy,  62  S.  W.  111&  In  April,  1900,  an  elec- 
tion was  held  in  election  precinct  No.  2  of 
the  Oioverport  magisterial  district  on  the 
question  of  local  option,  wblcb  resulted  in  a 
majority  voting  in  favor  of  the  sale  of  spir- 
ItnouB  liquors.  The  appellees,  Stites  et  al., 
contested  this  election  on  the  ground  that  it 
was  Illegal  and  void,  because  prohibited  by 
the  statute;  three  years  not  having  elapsed 
since  the  previous  election  In  the  maglst^ial 
district  of  which  precinct  No.  2  Is  a  part 
There  is  no  dispute  as  to  the  facts,  and  the 
question  presented  was  purely  legal;  that  Is, 
did  the  vote  in  the  magisterial  district  pre- 
vent a  vote  in  the  voting  precinct  within 
three  years?  The  circuit  court  decided  that 
the  April  election  was  illegal  and  void,  be- 
cause prohibited,  and  the  contestees  have  ap- 
pealed. 

Counsel  for  appellants  here,  as  did  the 
learned  trial  Judge,  rely  on  the  case  of  Com. 
V.  Bottoms  (decided  June  13,  1900)  67  S.  W. 
493,  to  sustain  his  position.  That  opinion 
was  delivered  after  mature  consideration  by 
the  whole  court,— being  the  second  one  filed, 
—and  must  be  regarded  as  the  law  and  de- 
cisive of  this  case.  Counsel  seem  to  so  re- 
gard it,  and  the  opinion  of  the  lower  court  is 
based  entirely  on  that  opinion.  As  counsel 
for  appellants  contends  that  the  opinion  in 
the  Bottoms  Case  means  one  thing,  and  the 
trial  court  adjudged  that  it  meant  the  op- 
posite, it  is  necessary  to  discuss  that  opin- 
ion. The  question  presented  in  the  Bottoms 
Case  was  similar  to  the  one  here.  There  the 
vote  was  first  taken  in  the  entire  county,  and 
subsequently  in  a  town  within  the  county. 
We  held  that  the  vote  in  the  town  was  Ille- 
gal, because  three  years  had  not  elapsed 
since  the  first  vote;  that  If  the  smaller  di- 
vision desired  to  vote  separately  on  the  ques- 
tion of  local  option,  it  could  have  done  so 
at  the  same  time,  or  prior  to  the  vote  of  the 
whole  county,  but  that  it  could  not  do  so 
after  the  vote  of  the  county  had  been  taken, 
till  the  expiration  of  three  years.  It  Is  un- 
necessary to  repeat  the  reasoning  in  that 
case,  but  we  are  of  opinion  that  the  same 
rule  applies  where  the  vote  is  taken  in  the 
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first  Instance  In  a  magisterial  district,  and 
the  subsequent  vote  is  asked  In  a  subdivision 
of  that  district  The  inreclnet  might,  as  pro- 
vided by  law,  hftTe  had  a  separate  vote  for 
(tsctt  bef  osc'  «r  on  the  day  the  vote  -was  taJcen 
In  the  district;  and,  at  that  was  not  asked 
or  bad,  there  could  be  no  vote  In  that  magis- 
terial district,  or  any  subdivision  thereof, 
for  three  years  from  December  19,  1899. 
The  rote  In  April,  1900,  was  therefore  pro- 
hibited, amd  the  election  is  illegal  and  void. 
Jodgutent  affirmed. 


HEMMINOWAY  «t  aL  t.  TONO.i 

<G<Mnrt  9t  Apfieals  of  Kentucky.     Jan.  IB, 
1902.) 

VBNDOa  AND  PURCHASER— VBNDOR'B  LUSN— 
STATUTB  OF  LIMITATIONS. 
An  action  to  enforce  a  vendor's  lien  was 
barred  after  the  lapse  of  15  years  from  the 
time  tfaa  lien  debt  was  created,  as  the  sum 
recited  la  the  deed  as  the  consideration  became 
due  at  once  without  demand,  uo  time  being 
fixed  for  its  payment;  and  this  is  true  though 
the  deed  was  not  recorded,  as  that  fact  did  not 
Under  tlM  collaetioo  of  the  purchase  money. 

Appeal  fniK  circnit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Action  by  M.  Hemmingway  and  otliers 
agahist  O.  H.  Tong  to  enforce  a  lien  on  land. 
Judgment  for  defendant,  and  platatlffs  ap- 
peal.   Affirmed. 

J.  B.  Hays  and  Ell  H.  Brown,  for  appel- 
lants. Geo.  W.  Jolly  and  Qark  &  Watklns, 
for  app?Uee. 

WHITE],  J.  Tbia  action  was  brought  by 
the  appellants,  who  seek  to  enforce  a  lien 
on  certain  lands  owned  by  appellee  that  had 
been  conveyed  by  appellants  to  McMurtry  in 
the  year  1S76.  The  action  was  brought  In 
1899,  and  among  other  defenses  presented  Ls 
that  of  limitation;  more  than  16  years  hav- 
mg  elapsed  since  the  creation  of  the  Uen 
debt  by  McMurtry  before  the  institution  of 
this  action.  A  reply  to  the  plea  of  limitation 
was  filed.  The  allegations  of  the  reply  are 
that  the  deed  executed  by  appellants  to  Mo 
Murtry  was  not  recorded  till  1899,  and  that 
by  the  contract  or  deed  creating  the  Uen  no 
time  was  fixed  for  the  payment  thereof,  and 
tiius  It  Is  alleged  that  the  statute  has  no  ap- 
plication. The  court  sustained  a  demurrer 
to  this  reply,  and,  upon  failure  to  plead  fur^ 
ther,  dismissed  the  action;  hence  this  ap- 
peal 

We  are  of  opinion  that  the  right  of  action 
was  barred  by  limitation,  and  by  the  reply 
no  avoidance  of  the  plea  is  presented.  The 
fact  that  no  time  is  fixed  for  the  payment  of 
the  sum  recited  In  the  deed  does  not  stop  the 
statute  till  a  demand  is  made.  When  no 
time  is  fixed  in  a  recitation  that  a  sum  is  due 
or  payable,  It  will  be  held  that  It  Is  due  and 
payable  when  created,  and  Umitatloo  will 
begin  from  date,  as  there  Is  netbJLng  post- 

>  Reported  br  Edward  W.  HInes,  Esq.,  at  tlw  Frsnk- 
lert  bar,  and  {ormarlr  itat*  raporter. 


ponlog  the  right  of  action  to  some  time  in 
the  futur&  Nor  does  the  fact  that  the  deed 
was  not  put  to  record  affect  the  question. 

AppeHants  were  not  prevented  or  hindered 
In  collecting  the  sums  dne  by  reason  of  the 
fact  that  the  deed  had  not  been  recorded. 
We  think  It  clear  that  the  right  of  action  to 
enforce  the  lien  was  barred  by  the  statnte 
pleaded. 

There  is  no  error,  and  the  Judgment  is  af- 
firmed. 


OBBlDN'a  ADM'B  v.  IRVINB.1 

(Obott  of  Appeals  of  Kentnclcy.     Jan.  16, 
1902.) 

VENDOR  AND  PTTRCHA8BR— REVERSION  TO 
VBNDOK  INDRINO  TO  BENEFIT  OP  PURCHAS- 
ER—STATtTTB  OF  LIMITATIONS-nAPPLICATION 
or  STATUTE  ON  DEMURRER. 

1.  Where  a  deed  embraced  two  small  parcels 
which  the  grantor  had  previously  conveyed  to 
toll  road  companies  for  toll  houses,  with  a 
stipulBtion  that  they  should  revnt  to  the  gran- 
tor when  they  ahoald  cease  to  be  used  for  that 
purposo,  tbe  title  thereto  passed  to  the  grantee, 
subject  to  their  use  by  the  toll  road  compa- 
nies, and  when  those  companies  ceased  to  use 
them  they  reverted  to  him,  and  not  to  the  heirs 
of  the  grantor. 

2.  It  was  proper  to  sustain  a  demurrer  to  the 
petition  in  an  action  seeking  relief  from  a  mis- 
take in  a  deed,  where  t£e  action  was  not 
brought  until  after  the  lapse  of  more  than  10 
years  from  the  execution  of  the  deed,  it  ai>- 
pearing  from  the  allegations  of  the  petition 
that  no  plea  could  be  available  to  defeat  the 
operation  of  the  statnte  as  a  bar. 

Appeal  from  circuit  court,  Madison  county. 

"Not  to  be  officially  reported." 

Action  by  W.  R.  Green's  administrator 
against  Elizabeth  Irvine.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

O.  H.  Breck,  for  appellant  B.  W.  Miller 
and  J.  Tevis  Oobb,  for  appellee. 

PAYNTEB,  C.  J.  W.  R  Greai  died  testate 
In  1879.  He  left  certain  real  estate,  out  of 
which  dower  was  allotted  to  his  widow,  and 
a  certain  part  of  tbe  land  left  by  decedent, 
containing  about  112  acres,  was  decreed  to 
be,  and  was,  sold.  J.  Stone  Walker  became 
tbe  purchaser,  and  the  court  tbrougu  its 
commissioner,  made  him  a  deed  for  tbe  laud 
on  the  19th  day  of  December,  1881.  Subse- 
quently, he  aold  and  conveyed  It  to  the  bus- 
band  of  the  appellee,  who  devised  it  to  her. 
Within  the  boundary  conveyed  to  "Walker 
there  were  two  parcels  of  land  containing 
one-half  acre  each,  on  which  were  sltnated 
toll  hooaes.  These  parcels  of  land  had  been 
conveyed  by  the  testator.  Green,  to  toll  com- 
panies, to  be  used  by  them  so  long  as  used 
for  conducting  toll  road  business.  In  about 
1895  the  toll  companies  ceased  to  operate  tlie 
turaplkea,  and  under  the  terms  of  the  agree- 
ment the  land  reverted. 

The  question  here  is  as  to  whethefr  Walker 
acquired  a  title  to  tbe  property  stib^t  to 
the  use  of  the  turnpike  companies;   If  he  did 

•Reported  bjr  Edward  W.  Htnaa,  Esq., of  tk*  Frank- 
tort  bar,  and  ronowlr  atata  repartar. 
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not  then  tbe  land  tvrtxtM  to  Green's  taeln 
or  deTlsee*.  Am  we  hare  nid,  the  cominta- 
Btoner'8  deed  to  Walker  pntporti  to  reat  him 
with  the  title  of  the  entire  boundary  de- 
scribed In  hla  deed,  which  includes  the  toll- 
house lota.  If  It  was  not  intended  that  It 
should  embrace  the  lota,  then  there  was  a 
mistake  In  Its  execution.  The  effort  made 
by  this  iKoceedlng  to  correct  the  mistake 
waa  not  conun«>ced  for  18  years  after  it  was 
made.  The  ideadlngs  shew  these  facta,  and 
also  ahow  that  nothing  coald  be  pleaded  to 
prevent  the  application  of  the  10-year  statute 
of  limitation.  Sucji  a  state  of  facts  as  shown 
In  this  proceeding  bars  the  reoorery,  and  aa 
plea  oonld  be  available  to  prevent  its  opera- 
tion aa  a  bar.  When  this  is  the  case  it  Is 
propw  for  a  court  to  sustain  a  demurrer  to 
the  pleadings  which  seek  relief  against  a 
mistake,  as  was  done  In  this  case. 
me  Judgment  la  affirmed. 


HUNDI.BY  et  al.  v.  8INGLE3TON.  Ooonty 

Sapt  of  Schools,  et  «1.^ 

(Coort  of  Appeals  of  Kentaeky.    Jaa.  10^ 
1002.) 

SCHOOLS  AKD  8CHOOI.  DISTRICTS— OBDBR  DB. 
FINimj  BOUNDARY  OF  TAX  DISTRICT— FAIL- 
URE TO  CANVASS  VOTE  ON  TAX-SLIQUT  IB> 
REOOLARITIES  DISREOARDBO. 

1.  The  fact  that  an  order  of  the  conoty 
judge  establishina  a  graded  common-BdioM 
district,  and  ordering  a  vote  to  be  taken  on  the 
question  whether  a  tax  should  be  levied  to 
establish  such  a  school,  embraced  In  the  dis- 
trict property  situated  more  than  2%  miles 
from  the  site  of  the  i«oposed  school  honae^  did 
not  invalidate  the  vote  taken,  in  the  absence 
of  anything  to  show  that  persons  residing  out- 
tide  the  Z^mile  limit  voted  at  the  election, 
or  that  the  votes  of  such  persons,  if  cast,  d«> 
termined  the  result  of  the  election. 

2.  The  fact  that  the  order  defining  the  bound- 
ary of  the  district  describes  one  of  the  lines 
u  beKinning  at  P.'s,  without  indicating  wheth- 
er P.'s  land  is  included  or  excluded,  does  not 
render  it  void  for  uncertainty,  as  P.'s  land  is 
thereby  excluded. 

3.  In  tiie  absence  of  an  averment  that  a  ma- 
jority «f  those  voting  at  the  election  did  not 
vote  against  the  tax,  the  vote  is  not  rendered 
void  by  the  failure  of  the  county  canvassing 
board  to  canvass  the  vote  and  certi^  the  re- 
sult, as  that  may  yet  be  done;  and,  therefore, 
in  aa  action  to  enjoin  the  collection  of  the  tax, 
the  oonrt  did  not  abuse  its  discretion  in  refus- 
ing; to  permit  the  filing  of  an  amended  peti- 
tion allefring  the  failure  to  canvass  the  vote, 
the  qnestton  beins  purely  technical. 

4.  Under  Ky.  ^.  i  4406,  antboriciu;  a  peti- 
tion containing  a  description  of  the  boundary 
of  a  proposed  graded  common-school  district 
to  be  presented  to  the  county  Jndge^  and  pro- 
riding  that  the  district  may  be  setablisbed  **as 
iirreed  on  by  the  county  judge  and  the  peti- 
tioners," it  is  not  necessary  to  state  in  the  or- 
der which  tiie  county  judge  makes  that  such 
tn  agreement  waa  made,  as  that  will  be  pre> 
(umed. 

5.  Slight  irregularities  will  not  vitiate  an 
election  to  take  the  sense  of  the  voters  of  a 
district  as  to  the  imposition  of  a  local  tax,  a 
snbstantlal  compliance  eve*  with  a  mandatory 
sutnte  being  saffldent. 

Appeal  from  drcolt  court  Lincotai  ooimty. 

*K9erts«  by  BMwarA  W.  Hlsas,  Biq.,  o(  lbs  Fraak* 

fort  bar,  and  forsMTtr  state  raperter. 


"Vot  to  be  ofDdally  reported." 

Action  by  J.  8.  Himdiey  and  others  agalnat 
O.  Singleton,  county  euperlntendent  of 
schools,  and  others,  for  aa  iojunctioa.  Jud^ 
ment  for  defendants,  and  plataitlffs  appeaL 
Afhrmed. 

UiU  &  McKobats  and  J.  B.  Paxtou,  for  ajv 
peDants.    W.  O.  Welch,  for  appellees. 

PAYNTEB,  J.  The  necessaiy  number  of 
taxpayers  presented  a  petition  to  the  oounty 
Judge  of  Lincoln  county,  asking  him  to  es- 
tablish a  graded  common-school  district,  con- 
sisting of  the  city  of  Stanf  wd  and  contiguous 
territory.  He  made  an  order  eatablisbing 
the  district,  and  ordered  a  vote  to  be  taken 
upon  the  question  as  to  whether  a  tax  should 
be  levied  to  pay  the  expenses  of  establishing 
and  maintaining  a  graded  common  school. 
A  majority  of  the  qualified  voters  seem  ta 
have  voted  In  favor  thereof.  Certain  tax- 
payers Instituted  this  actlcm,  seeking  to  en- 
join the  ccdlectlon  of  the  tax  upon  the 
gtoaada  (1)  that  the  new  district  was  never 
agreed  tqpon  by  the  oeonty  Judge  and  the  peti- 
tioners; (2)  that  the  district  as  fixed  by  tha 
county  Judge  embraces  land  and  taxpayers 
more  than  2V6  miles  from  the  site  of  the  pro- 
posed school  house  designated  in  the  petition; 
<8)  that  the  district  embraces  a  part  of  a 
common-school  district,  whose  trustees  did 
not.  In  writing,  approve  the  petition;  (4)  that 
the  boundary  of  tiie  district  Is  too  vague  and 
uncertain;  (B)  that  the  election  returns  were 
never  canvassed  and  certified  by  the  county 
election  commissioners.  According  to  the 
averments  of  the  petition,  some  residences 
or  property  In  the  boundary  of  the  district 
are  situated  more  than  2^  mUes  from  the 
site  of  the  proposed  school  house.  There  la 
no  averment  that  any  of  the  persons  living 
outside  of  the  2^mlle  limit  voted  at  the  elee« 
tlon  held  for  the  purpose  of  determining 
whether  or  not  the  tax  should  be  levied. 
Neither  is  there  any  averment  that  their 
votes  could  have  aSected  the  result  of  the 
Section.  The  mere  fact  that  the  petitioners 
or  county  judge  by  a  mistake  may  have  In- 
cluded taxpayers  or  property  In  the  district 
outside  of  the  2^mlle  limit  could  not  have 
the  effect  of  Invalidating  the  establishment  of 
the  dUtrlct  Neither  coald  that  fact  Invali- 
date the  election,  unless  taxpayers  so  Includ- 
ed voted,  and  their  votes  determined  the  re- 
sult of  the  election.  No  tax  can  be  collected 
on  property  situated  outside  of  the  2V^mlle 
limit. 

The  language  of  the  order  defining  the 
boundary  of  the  district  shows  that  it  is 
not  to  embrace  any  of  the  property  In  school 
district  No.  68.  Therefore  it  was  not  nec- 
essary to  have  the  order  approved  by  tha 
majority  of  the  trustees  of  that  district 

We  do  not  think  that  the  boundary  defin- 
ing the  district  is  so  vague  and  uncertain 
aa  to  render  invalid  the  establishment  of  the 
district    It  is  claimed  that  in  describhig  the 
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line  at  E.  T.  Pence's  and  John  MIllcr'B,  tbcy 
are  not.  in  terms,  eltber  Included  or  excluded 
from  the  boundary.  Under  a  well-recognte- 
ed  rule  of  interpretation,  both  are  excluded. 
The  court  refused  to  allow  that  part  of  the 
second  amended  petition  to  be  filed  by  which 
it  was  sought  to  raise  the  question  that  the 
result  of  the  election  as  returned  by  the  offi- 
cers had  not  been  canvassed  by  the  county 
canvassing  board.  The  court  gave  as  a  rea- 
son for  doing  so  that  no  explanation  was  grlv- 
en  why  the  averments  were  not  made  In  the 
preyious  pleadings.  The  question  Is  purely 
technical,  as  it  was  never  averred  that  a 
majority  of  those  voting  at  the  election  did 
not  vote  in  favor  of  the  tax.  In  HuUins  ▼. 
McNeil  (Ky.)  59  8.  W.  849,  the  court  held 
that  the  vote  to  levy  a  tax  for  school  pur- 
poses should  be  canvassed  and  the  result  cer- 
tified by  the  county  canvassing  board.  The 
court  also  held  tliat,  where  that  was  not 
done,  it  could  be  thereafter  done,  and  proper 
orders  made.  As  nothing  has  been  averred 
to  show  that  this  cannot  be  done  In  this  case, 
the  court  did  not  abuse  its  discretion  in  re- 
fusing to  allow  the  amended  petition  to  be 
filed.  Referring  to  the  first  grroand  relied  up- 
on to  Invalidate  the  election,  it  may  be  said 
that  section  4466,  Ky.  St.,  authorizes  a  peti- 
tiou  containing  a  description  of  the  boundary 
of  the  proposed  graded  common-school  dis- 
trict to  be  presented  to  the  county  Judge, 
and  the  district  can  be  established  "as  agreed 
on  by  the  county  Judge  and  the  petitioners." 
It  is  not  necessary  to  state  in  the  order  which 
the  county  Judge  makes  that  such  an  agree- 
ment was  made.  There  is  nothing  in  the 
statutes  which  would  prevent  the  petitl<m- 
ers  from  withdrawing  their  petition  before 
the  county  Judge  acts  upon  it,  and,  not  tiav- 
Ing  done  so,  the  conclusive  presumption 
Bbonld  be  indulged  that  an  agreement  was 
reached  by  the  county  Judge  and  the  petition- 
ers before  the  order  was  made,  and  that  it 
conforms  to  the  agreement  Blight  irregn- 
larities  should  not  vitiate  the  election.  A 
substantial  compliance  even  with  a  manda- 
tory statute  should  be  held  to  be  sufficient 
Mr.  Cooley,  In  his  work  on  Taxation  (2d  Ed. 
p.  837),  says:  "In  voting  the  tax  the  people 
will  be  acting  in  their  political  capacity,  and 
their  action  is  to  be  favorably  construed,  and 
not  to  be  overruled  or  set  aside  by  Judicial  or 
any  other  authority,  so  long  as  they  keep  in 
the  limits  of  the  power  bestowed  upon  them. 
Technical  defects  and  irregularities  should 
be  overlooked,  so  long  as  the  substance  of  a 
good  vote  sufficientiy  appears,  for  the  ob- 
vious reason  that  such  business  is  largely 
and  of  necessity  In  the  hands  of  plain  peo- 
ple, who  are  unskilled  in  the  technicalities 
of  law,  and  unaccustomed  to  critical  or  even 
accurate  use  of  language.  A  strict  construc- 
tion of  their  doings  would  inevitably  be  mis- 
chievous, and  would  defeat  the  collection 
of  the  revenue  in  very  many  cases.  It  will 
ye  found,  therefore,  that  the  courts  sustain 
uch  action  wherever  BufiScient  appears  to 


make  plain  the  Intent  of  the  voten,  provided 
the  Intent  Is  warranted  by  the  law." 
The  Judgment  is  affirmed. 


FARMERS'   &  DROVERS'   BANK  et  aL  t. 

GERMAN  LVS.  BANK.1 

(Court  of  Appeals  of  Kentucky.     Jan.  23, 

1902.) 

HORTGAOES— RECITAI.     IN     DBBD     OF     GRAN- 
TEE'S ASSUMPTION  OF  HORTQAQE— NO- 
TICB  TO  SUBSEQUENT  HORTOAQEE. 

Where  a  deed  recited  that  the  grantee  as- 
sumed a  mortgage  theretofore  executed  to  him 
by  the  grantor,  cue  to  whom  he  subsequently 
executed  a  mortgage  on  the  property  was  char- 
ged with  notice  of  the  fact  which  inquiry 
would  have  disclosed,  that  the  mortgage  was 
execoted  to  secure  certain  coupon  l)ODds  which 
were  still  outstanding  In  the  hands  of  a  third 

Serson,  and  therefore  the  bolder  of  those  bonds 
I  entitled  to  priority  over  the  subsequent  mort- 
gagee. 

Appeal  from  circuit  court  Jefferson  coun- 
ty, chancery  division. 

"Not  to  be  officially  reported." 

Actions  by  the  Farmers'  &  Drovers'  Bank 
and  the  German  Insurance  Bank  against  W. 
U.  Kllssendorff  to  enforce  certain  mortgage 
Uens.  Judgment  as  to  priority  of  liens,  and 
the  Farmers'  A  Drovers'  Bank  and  another 
appeal.    Afilrmed. 

Simrall  &  Doolan  and  Hazelrigg  &  Chen- 
ault  for  appellants.  O.  A.  Wehie,  for  ap- 
pellee. 

WHITE.  J.  The  facts  ci  this  case  seem 
to  be  agreed.  So  far  as  important  to  a  de- 
cision herein,  they  are  as  follows:  On  Jnne 
8,  1893,  Martha  J.  Maxcy  executed  and  de- 
livered to  W.  H.  EliSBendorff,  who  was  her 
son,  three  coupon  bonds  of  (1,100  each,  and 
a  mortgage  on  certain  real  estate  to  secure 
the  payment  of  said  bonds  and  interest 
The  mortgage  is  in  form  a  deed  of  trust  and 
contains  this  clause:  "And  the  said  second 
party  [Kllssendorff]  also  signs  this  deed  and 
accepts  the  trust  Imposed  thereby,  and  any 
party  having  equity  under  this  deed  may  in 
his  own  name  and  right  cause  proceedings  to 
be  had  to  enforce  the  same:  provided  that 
when  the  terms  of  this  mortgage  shall  have 
been  fully  complied  with,  the  trustee  shall, 
at  the  cost  of  the  said  first  party,  release  the 
same."  The  bonds  executed  to  Kllssendorff 
were  sold  to  appellee,  the  German  Insurance 
Bank.  These  bonds  were  due  in  three  years. 
In  May,  1896,  Just  before  the  maturity  of  the 
bonds,  Mrs.  Maxcy  sold  and  conveyed  the 
land  to  Klissendorfr,  in  fee,  for  a  considera- 
tion of  $5,300,— $2,000  in  cash,  and  the  as- 
sumption of  the  bonds  secured  by  the  mort- 
gage. The  language  of  the  deed  Is,  "in  con- 
sideration of  the  sum  of  fifty-three  hundred 
dollars,  as  follows:  thirty-three  hundred  dol- 
lars ($3,300)  in  the  assumption  of  a  mort- 
gage by  said  second  party  [Kllssendorff] 
made  by  said  first  party  [Maxcy]  to  said  sec- 


'Reported  by  Edward  W.  HInea,  Esq.,ot  the  Frank- 
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ODd  party  June  8,  1883,  and  recorded  In  Deed 
Book  414  page  S79,  Jeff,  county  clerk's 
office."  On  August  8,  1896,  KlissendorS  bor- 
rowed of  the  appellant  Fanners'  &  Drovers' 
Bank  the  sum  ot  $6,900,  and,  to  secure  pay- 
ment thereof,  executed  a  mortgage  on  the 
real  estate  deeded  by  Mrs.  Maxcy  to  blm. 
These  several  instruments  were  all  signed, 
acknowledged,  delivered,  and  recorded  with- 
in proper  time.  The  debts  due  appellant  and 
appellee  not  being  paid,  suits  were  Instituted 
to  foreclose  the  liens,  and  the  question  pre- 
sented Is  as  to  priority.  It  la  not  pretended 
tbat  appellant  had  any  actual  knowledge  of 
the  existence  of  the  mortgage  and  lien  of  ap- 
pellee, or  in  fact  knew  that  appellee  had 
ever  owned  the  bonds.  If  appellant  Is 
chargeable  with  notice  at  all,  it  is  by  rea- 
son of  the  record.  On  the  other  hand.  It  Is 
not  pretended  that  there  was  ever  any  as- 
sljoiiuent  of  record  or  any  Indorsement  of 
record  showing  that  appellee  was  the  owner 
of  the  bonds,  or  had  any  Interest  in  or  rights 
under  the  mortgage  or  deed  of  trust  to  Klis- 
sendorff.  There  was  no  indorsement  on  the 
record  of  the  deed  of  trust  at  all,— no  satis- 
faction or  assignment  thereof.  On  hearing 
in  the  court  below,  the  appellee  was  given 
preference,  and  hence  this  appeaL 

While  much  might  be  wrttten  as  to  the 
duties,  obligations,  and  rights  in  general  of  a 
mortgagee,  the  question  here  Is  one  of  no- 
tice. If  the  recital  in  the  deed  to  Elissen- 
dorff  is  sufliclent  to  put  a  mortgagee  on  in- 
quiry, and  to  give  him  constructive  notice 
that  the  deed  of  trust  of  June,  1893,  was  un- 
satisfied, then  appellant  must  be  charged 
with  notice  of  a  prior  lien.  The  language  of 
the  deed  is  that  Klissendorfl  "assumes"  a 
mortgage  executed  by  the  vendor  to  himself 
by  a  certain  instrument  of  record.  That  in- 
strument shows  tbat  Kllssendorff  was  made 
a  trustee  for  the  benefit  of  any  holder  of  the 
lionds.  The  bonds  that  Kllssendorff  assumes 
to  pay  by  the  deed  were  due  in  about  30 
days.  If  it  was  intended  to  satisfy  the 
mortgage  and  pay  off  the  bonds  the  use  of 
the  word  "assume"  is  out  of  place.  The 
consideration  would  have  been  so  much  cash, 
or  so  much  cash  and  the  satisfaction  of  the 
mortgage.  The  words  "in  the  assumption  of 
a  mortgage"  could  scarcely  have  been  used 
miless  the  debt  bad  an  existence  which  was 
to  continue  beyond  the  execution  and  deliv- 
ery of  the  deed  containing  such  words.  We 
are  of  opinion  tbat  the  words  are  suggestive 
that  Kllssendorff  agreed  to  pay  to  soiue  per- 
son the  outstanding  and  unsatisfied  bonds 
secured  by  the  mortgage.  This  agreement 
was  to  be  performed  In  the  future.  An 
agreement  to  pay  oneself  is  of  Itself  a  sat- 
isfaction of  the  debt  payable  to  himself.  It 
it  this  doctrine  that  appellant  Insists  relieved 
It  of  duty  to  investigate  whether  the  mort- 
tage  bad  been  satisfied.  On  the  contrary, 
we  are  of  the  opinion  that  this  agreement  to 
assume  or  pay  a  debt  originally  payable  to 
eotsclf  is  suggestive  that  an  assignment  bad 


been  made  of  the  debt,  and  that  the  grantee^ 
assuming  to  pay,  did  not  then  own  the  debt), 
—was  not  then  the  payee.  True,  appellee 
might  have,  by  taking  on  assignment  of  rec- 
ord of  the  bonds  and  rtgbta  thereunder,  given 
notice  unquestionable  of  its  ownership  or 
rtghts.  Its  failure  so  to  do  but  endangered 
loss  if  Kllssendorff  had  actually  indorsed  a 
release  or  satisfaction  of  record,  as  was  held 
in  Insurance  Co.  v.  Hall  (Ky.)  60  S.  W.  254. 
But  that  case  is  not  presented.  There  was 
no  release.  Appellant  may  have  construed 
the  recitations  of  the  deed  as  a  satisfaction 
and  release  of  the  trust  deed,  but  If  it  did 
so  the  construction  was  not  authorized,  but, 
on  the  contrary,  was  a  notice  that  Kllssen- 
dorff was  not  in  May,  1896,  the  owner  of  the 
mortgage  bonds  he  therein  assumed  to  pay. 
We  are  clearly  of  opinion  that  the  record  gave 
notice  of  the  lien  of  the  bonds  held  by  ap- 
pellee, and,  the  mortgage  lien  of  appellant 
being  given  with  this  constructive  notice,, 
the  lien  of  appellee,  being  older.  Is  superior. 
It  has  been  repeatedly  held  by  this  court  that, 
if  there  appear  of  record  sufficient  facts  to 
put  a  person  of  ordinary  business  prudence 
on  inquiry,  he  is  chargeable  with  notice  of 
the  facts  that  an  inquiry  would  disclose. 
This  is  so  universal  as  to  need  no  citation  of 
authority.  This  conclusion  reached  com- 
ports with  the  Judgment  of  the  court  below. 
Judgment  affirmed. 


WITT  et  al.  V.  HUGHES.1 

(Conrt  of  Appeals  of  Kentucky.    Jan.  21, 
1902.) 

HIOHWATS-PRBSUMPTION    FROM    I/)NO    VSH 
BT  PUBLIC— ERECTION  AND  RE- 
MOVAL OF  GATES. 

1.  A  road  which  has  been  used  by  the  public 
for  more  than  20  years,  and  as  far  back  as  the 
memory  of  the  witnesses  runs,  must  be  regard- 
ed as  a  public  highway. 

2,  Under  K.v.  St.  i  4297,  providing  that  "the 
county  court  may,  after  the  occupant  of  the 
premises  upon  which  gates  shall  be  erected 
across  a  road,  has  had  ten  days'  previous  no- 
tice of  the  proceeding,  order  the  county  super- 
TiBor  of  roads  to  have  the  gates  repaired,  re- 
moved or  abolished  (if  the  public  good  requires 
it)  at  the  expense  of  the  occupier  of  the  land," 
the  fact  that  the  travel  on  a  road  justified  its 
being  macadamized  is  sufficient  to  show  that 
It  should  not  be  obstructed  by  a  gate;  and 
therefore  the  court  should  order  the  removal 
of  the  obstruction,  as  the  only  cost  to  the  land- 
owner will  be  that  of  additional  fencing,  cost- 
ing not  exceeding  $45,  which  is  insufficient  to 
outweigh  the  public  inconvenience. 

Appeal  from  circuit  court,  Madison  county. 

"Not  to  be  officially  reported." 

Motion  by  J.  H.  Witt  and  others  against 
W.  A.  Hughes  to  compel  defendant  to  re- 
move a  gate  from  a  public  highway.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Reversed. 

Grant  E.  Lilly,  for  appellants. 

HOBSON,  J.  In  the  year  1891  appellee, 
by  a  proceeding  In  the  Madison  county  court 

'Reported  by  Edward  W.  Hlne«,  E8q.,ot  tha  Franl  ,^ 
(ort  bar,  and  tormerly  state  reporter.  C 


C6  SOUTHWESTERN  REPORTER, 


(Ky. 


under  the  ttmtute  (see  Ky.  St.  S  4289),  was 
allowed  to  erect  gates  across  the  road  lead- 
ing from  the  Klrksvllle  pike,  in  Madison 
comnty,  axross  the  Kentacky  river,  to  a  pike 
in  Jeesamlne  county,  which  leads  to  Nich»- 
lasvllle.  On  June  4,  1900,  appellants  entered 
«  motion  In  the  county  court,  on  proper  no- 
tice, under  section  4297,  Ky.  St,  for  the  re- 
moval of  tbe  gates.  The  county  court  sus- 
tained a  demurrer  to  the  motion,  and  dis- 
missed the  proceeding.  Appellants  appealed 
to  the  circuit  court,  which  overruled  the  de- 
murrer, but  on  final  hearing  held  that  under 
the  testimony  the  gate  in  contest  ought  not 
to  be  removed,  from  the  fact  that  the  re- 
moval would  work  great  Injury  to  appellee, 
without  any  special  benefit  to  the  public. 
During  the  pendency  of  the  proceeding  two 
of  the  gates  were  removed  by  a  consent  or- 
der, leaving  only  one  gate  to  be  litigated. 

The  Btatnte  provides:  "The  county  court 
may,  after  the  occupant  of  the  premises  up- 
on which  gates  shall  be  erected  across  a 
road,  has  had  ten  days'  previous  notice  of 
the  proceeding,  order  the  county  supervisor 
of  roads  to  have  the  gates  repaired,  removed 
or  abolished  (If  the  public  good  requires  it) 
at  the  expense  of  the  occupier  of  the  land; 
but  the  order  shall  allow  the  occupant  rea- 
sonable time  to  repair,  remove  or  abolish 
the  gates,  and  to  remove  or  change  bis 
fences  so  as  not  to  endanger  the  crop  or  oth- 
er property  of  the  occupant."  Section  4297, 
Ky.  St. 

No  order  of  the  county  court  establishing 
the  road  Is  shown  in  the  record;  but  for 
more  than  20  years,  and  as  far  back  as  the 
memory  of  the  witnesses  runs,  it  was  an 
open  way,  traveled  by  the  public.  For  10 
years  previous  to  the  erection  of  the  gates, 
appellant  Witt  was  the  surveyor  of  it  His 
grandfather  had  been  the  surveyor  for  sev- 
eral years  before  be  was  appointed.  The 
long  use  of  the  road  by  the  public  leaves  no 
doubt  that  it  must  be  regarded  a  public  high- 
way. Appellee  recognized  this  In  his  pro- 
ceeding In  the  county  court  to  establish  the 
gates.  Since  this  proceeding  the  road  has 
been  macadamized,  or  made  a  pike.  There 
Is  a  ferry  across  the  river,  which  is  licensed, 
and  the  ferryman  has  a  new  boat  to  accom- 
modate the  increased  travel  on  the  road. 
The  gates  are  an  inconvenience  to  the  pub- 
lic travel.  They  are  often  tied,  and  are  hard 
to  open  and  shut  If  the  gate  in  contest  la 
removed,  appellee  will  have  to  build  40  or 
60  panels  of  fence,  at  a  cost  of  85  or  90  cents 
a  panel.  While  the  evidence  is  not  very 
clear  as  to  tlie  amount  of  travel  on  this  pike, 
except  that  the  ferriage  amounts  to  about 
$100  a  year,  we  think  It  evident  from  the 
proof  that  the  gate  is  a  serious  inconven- 
ience to  the  traveling  public;  and  the  fact 
that  the  travel  on  the  road  Justified  its  being 
macadamized  is  sufficient  to  show  that  it 
should  not  be  obstructed  by  a  gate.  The  cost 
to  appellee  of  building  40  or  50  panels  of 
fence  at  a  cost  of  85  or  90  cents  a  panel  Is 


lOsufQcIent  to  overbalance  fiie  pnbllc  Incon- 
venlence;  for  a  gate  Is,  of  necessity,  an  ob- 
struction to  travel.  All  must  stop  to  open 
and  shut  It;  there  Is  more  or  less  danger 
from  teams  while  the  driver  is  opening  and 
shutting  it;  persons  on  horseback  have  oft- 
en to  get  down;  and  the  mud  or  water 
about  the  gate  in  bad  weather  te  very  ob- 
jectionable, especially  to  old  persons  or  la- 
dies traveling  alone.  Appellee  should  be  al- 
lowed a  reasonable  time  to  remove  or  abolish 
the  gate  and  to  remove  or  change  his  fences, 
BO  as  not  to  endanger  his  crop  or  other  prop- 
erty. 

Judprment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  with  this 
opinion. 


lilTTT^B  V.  STROW  et  «1.» 

(Court  of  Appeals  of  Kentucky.    Jan.  24, 

1902.) 

SHBRIFFS  — XXCEPTIONS  TO  SHERIFfS  RE- 
PORT OF  8BTTLBUBNT  OF  TAXBS  COLLECT- 
ED-ACTION TO  StJRCHAIlGB  BKTTLBHENT— 
SHERIFF'S  COUUISarONS  FOR  COUiEICTIOV 
OF  TAXES. 

1.  Under  Ky.  St  g  4148,  providin«  that  the 
report  of  settlement  made  wHh  a  sheriff  by 
the  commissioner  of  the  court  "shall  be  filed 
in  the  county  court  clerk's  oflce  aad  be  subject 
to  exceptions  by  the  sheriil  or  oonuty  attor- 
ney, who  shall  represent  the  commonwealth 
and  county,  and  the  county  court  shall  try  and 
determine  such  exceptions,"  no  person  except 
the  sheriff  or  the  coimty  attorney  can  file  ex- 
ceptions to  the  sherifiTg  settlement;  and  there- 
fore the  remedy  of  any  other  person  is  a  suit 
in  equity  to  surcharge  the  settlement. 

2.  As  nil  taxes  levied  by  a  county  constitute 
one  fund,  and  mnat  be  taken  in  the  aggregate 
in  estimating  the  comniisaion  due  the  sheriff 
for  collecting,  the  sheriff  is  only  entitled  to  a 
commission  of  10  per  cent,  npon  the  firat  fo,- 
000  of  the  gross  conuty  taxes  collected  by  him, 
intludJnB  a  tax  levied  bjr  the  county  court  to 
pny  a  subscription  of  a  district  in  the  county  in 
aid  of  a  railroad. 

Appeal  from  circuit  court  Marshall  county. 

"To  be  ofBclally  reported." 

Action  by  T.  J.  Strow  and  others  against 
J.  H.  Little  to  recover  money  paid.  Judg- 
ment for  plaintlfto,  and  defendant  appeals. 
Affirmed. 

Ueed,  Greer,  Oliver  &  Reed,  for  appellant 
L.  P.  Palmer,  for  appeUees. 

BURNAM,  J.  By  virtue  of  a  provision  of 
the  charter  of  the  Paducah  &  Tennessee 
Railroad  Company,  civil  district  No.  6  In 
Marshall  county,  which  embraces  the  city  of 
Benton  and  a  small  contiguous  territory  out- 
side of  the  city,  subscribed  for  150  shares  of 
the  capital  stock  of  the  railroad  company, 
and  issued  bonds  In  payment  thereof.  The 
railroad  charter  provided  that  If  any  civil 
district  in  any  county  should  subscribe  to  the 
capital  stock  of  the  railroad  company,  the 
county  court  In  which  such  subscription  wa* 
made  by  any  civil  district  should  make  an 
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anninl  levy  on  the  taxpayers  of  the  district, 
and  on  all  property  liable  to  taxatton  under 
the  revenue  laws  of  the  state,  sufficient  to 
par  the  Interest  on  the  bonds  as  it  matured, 
and  the  cost  of  collecting  the  same,  and 
should  appoint  a  collector,  and  have  the  tax 
collected  and  applied  to  the  paymest  of  the 
Interest  on  the  bonds;  and,  when  the  bonds 
became  due  and  payable,  they  should  in  like 
manner  levy  and  have  coUeeted  a  tax  to  pay 
the  bonds  themselves,  and  the  cost  of  col- 
lecting the  tax.  By  virtue  of  this  provision 
of  the  railroad  charter  an  annual  tax  was 
levied  by  the  county  court  of  Marshall  county 
to  meet  the  Interest  on  the  bonds,  and  ac- 
cumulate a  redemption  fund  for  the  payment 
of  the  bonds  at  maturity,  during^  the  years 
1S05,  1896,  and  1897.  During  these  years 
the  appellant,  J.  H.  Little,  was  the  sheriff 
of  Marshall  county,  and  collected  the  tax  so 
levied  upon  the  proi)erty  and  taxpayers  of 
dlst/'ict  No.  6,  amounting  in  the  aggregate  to 
13,635.06.  During  the  same  years  he  col- 
lected the  ordinary  county  levy  and  revenue 
proper  from  the  whole  county,  which  aggre- 
gated $31,882.46;  and  for  each  of  these  years 
he  made  a  settlement  with  the  commissioner 
appointed  for  the  purpose  by  the  fiscal  court 
of  Mocshall  comity,  as  provided  by  section 
4146  of  the  Kentucky  Statutes.  In  these 
settlements  he  was  allowed  by  the  commis- 
sioner for  collecting  the  county  revenue  prop- 
er 10  per  cent  upon  the  first  $5,000,  and  4 
per  cent  upon  the  residue;  and  he  was  fur- 
ther allowed  a  commissloii  of  10  i>er  cent 
nptxi  the  entire  amount  collected  upon  the 
tax  levy  upon  district  No.  6,  as  the  aggregate 
amoimt  of  the  tax  was  less  than  $6,000,— 
both  the  sberifr  and  commissioner  treating 
the  district  tax  as  wholly  distinct  from  the 
county  levy.  In  June,  1889,  appellees,  citi- 
iiens  and  taxpayers  of  civil  district  No.  6, 
Instltnted  this  salt  against  the  sheriff,  seek- 
ing to  recover  for  the  use  and  benefit  of  the 
district  the  difference  between  4  and  10  per 
cent  upon  the  gross  amount  collected  by  ap- 
pellant for  the  three  years,  which  they  allege 
was  allowed  by  the  commissioner  of  the  fis- 
cal court  in  violation  of  law.  The  defendant 
admitted  that  he  had  collected,  as  sheriff,  the 
tax  levied  by  the  county  court  upon  civil  dis- 
trict No.  6,  as  charged,  and  that  be  had  been 
allowed,  as  compensation  upon  the  gross 
amount  so  collected,  in  addition  to  the  fees 
•nthorized  by  section  1729  of  the  Kentucky 
Statutes  for  the  collection  of  the  county  rev- 
enue, 10  per  cent  upon  the  amount  of  tax  so 
c<dlected  by  him  for  each  year,  and  claims 
that  this  tax  was  a  wholly  separate  and  dis- 
tinct levy  from  the  original  county  revenue, 
and  was  properly  so  considered  in  the  set- 
tlements made  by  him  with  the  commissioner 
of  the  fiscal  court  and  that  he  was  entitied 
to  the  compensation  allowed.  He  also  pleads 
88  an  additional  defense  that  when  the  re- 
port of  settlement  made  by  him  was  filed  by 
the  commissioner  In  the  cotmty  clerk's  office, 
appellees  appeared  and  filed  exceptions  to  so 


much  of  his  allowance  as  exceeded  4  per 
cent  upon  the  gross  amount  collected  by  him, 
which  exceptions  were  heard  and  overruled 
by  the  county  court,  and  that  appellees  pros- 
ecuted an  appeal  from  the  Judgment  of  the 
county  court  overruling  these  exceptions  to 
the  Marshall  chrcult  court,  and  that  they 
thereafter  dismissed  this  appeal  on  thebr  own 
motion,  without  prejudice;  and  it  is  contend- 
ed for  appellant  that  the  law  afforded  to  ap- 
pellees two  remedies  to  correct  the  alleged 
errors  comjdalned  of:  One  was  to  file  ex- 
ceptions to  that  part  of  the  settlement  which 
they  complained  of,  and  to  hare  them  tried, 
and,  if  not  satisfied  with  the  Judgment  of  the 
county  court  to  appeal  to  the  chrcult  court; 
and  the  other  remedy  was  not  to  appear  in 
the  county  court  at  all,  but  to  institute  a  suit 
in  equity  to  surcharge  and  correct  the  errora 
complained  of;  but  that  both  remedies  did 
not  exist  and,  having  elected  to  proceed  by 
exceptions  filed  In  the  county  court  they 
were  estopiped  from  resorting  to  a  bill  In 
equity.  And  to  support  this  contention  we 
are  referred  to  the  cases  of  BeU  v.  Hen- 
Shaw's  Ex'rs,  91  Ky.  432,  15  S.  W.  3,  and 
Turley's  Adm'r  v.  Barnes  (Ky.)  44  S.  W.  446. 
We  will  first  consider  the  last  defense. 
Both  of  the  cases  referred  to  were  decided 
under  section  9.78  of  the  Kentucky  Statutes, 
which  provides  that  "from  all  Judgments  and 
orders  of  the  county  court  in  the  settlement 
of  the  accounts  of  personal  representatives, 
assignees,  guardians,  trustees,  curators  and 
other  fiduciaries,  appeals  may  be  taken  to 
the  circuit  court"  This  section  has  no  ap- 
plication to  the  settiements  made  by  sher- 
iffs. They  ore  regulated  by  the  provisions  of 
section  4146,  and  this  section  is  materially 
different  from  section  978.  It  provides  that 
the  report  of  settiements  made  with  sheriffs 
by  the  commissioner  of  the  court  "shall  be 
filed  In  the  county  court  clerk's  office  and  be 
subjected  to  exceptions  by  the  sheriff  or 
county  attorney,  who  shall  represent  the 
commonwealth  and  county,  and  the  county 
court  shall  try  and  determine  such  excep- 
tions. An  appeal  may  be  prosecuted  by 
either  party  from  the  Judgment  of  the  coun- 
ty court  in  the  same  manner  as  provided  by 
law  in  appeals  from  Judgments  of  the  quar- 
terly court  Or  actions  may  be  instituted  in 
any  court  of  competent  Jurisdiction  to  cor- 
rect the  settlement"  Under  this  statute  no- 
body can  file  exceptions  to  the  settiements 
made  by  sheriffs,  except  the  sheriff  or  the 
county  attorney;  but  the  statute  provides 
that  even  if  the  county  attorney  shall  file 
such  exceptions,  and  they  are  heard  and  de- 
termined in  the  county  court  he  may  appeal 
from  the  Judgment  to  the  circuit  court  or 
action  may  be  instituted  In  any  court  of  com- 
petent Jurisdiction  to  correct  the  settiement 
by  any  party  in  Interest  It  is  clear  that  un- 
der this  statute  appellees  had  no  right  to 
go  Into  the  county  court  and  except  to  the 
sheriff's  settiements.  Th«lr  only  remedy 
was  to  institute  a  suit  in  equity  to  correct 
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and  surcharge  tiie  Items  obJ<^cted  to.  We 
are  therefore  of  the  opinion  that  the  pro- 
ceedings hi  the  county  court  constitute  no 
bar  to  the  prosecution  of  this  suit. 

We  will  now  consider  the  other  ground  of 
defense  relied  on.  "The  sheriff  by  virtue  of 
bis  office  Is  the  collector  of  all  state,  county 
and  district  taxes,  unless  the  payment  there- 
of Is  by  law  specially  directed  to  be  made  to 
eome  other  officer."  See  section  4129  of  the 
Statutes.  It  has  been  frequently  decided  by 
this  court  that  all  tax  levied  by  the  county 
constitutes  one  fund,  and  must  be  fallen  In 
the  aggregate  In  estimating  the  commission 
due  a  sheriff.  This  Includes  taxes  levied  to 
pay  the  subscription  of  a  district  in  a  county 
In  aid  of  a  railroad.  See  Anderson  v.  Thomp- 
son, 73  Ky.  132;  County  Court  v.  Chenault 
(Ky.)  47  S.  W.  457;  Pendleton  Co.  t.  McMll- 
lln  (Ky.)  48  S.  W.  154.  It  follows  that  appel- 
lant was  only  entitled  to  a  commission  of  10 
per  cent,  upon  the  first  $5,000  of  the  gross 
county  taxes  collected  by  him.  Including  that 
levied  by  the  county  court  to  pay  the  railroad 
tax  due  by  the  district  The  trial  court  has 
very  properly  apportioned  the  10  per  cent 
commission  upon  the  first  $5,000  between 
the  taxes  collected  by  appellant  from  the 
whole  county  and  that  collected  from  district 
No.  6. 

Perceiving  no  error  In  the  Judgment  ap- 
pealed from,  it  must  be  affirmed. 


O'DANIEL  et  al.  v.  SMITH.1 

(Oourt  of  Appeals  of  Kentucky.    Jan.  22, 

1902.) 

MAIilCIOCS   PROSECUTION— BVIDBNCB— CROSS- 
EXAMINATION— PEREMPTORY 
INSTRUCTION. 

1.  In  an  action  against  husband  and  wife  to 
recover  damages  for  the  malicious  prosecution 
of  plaintiff  on  the  charge  of  unlawfully  taking 
and  carrying  away  a  lot  of  blacksmith's  tools 
from  the  wife's  farm,  defendants  should  have 
been  permitted  to  prove  by  plaintiff  on  cross- 
examination  tliat  he  bad,  during  the  summer 
before  the  taking  of  the  tools,  committed  other 
depredations  of  like  character  on  the  wife's 
farm,  by  removing  live  stock  and  other  person- 
al property  used  thereon  by  defendants  and 
their  tenant. 

2.  A  witness  for  plaintiff  having  testified  that 
he  bad  directed  plaintiff  to  take  possession  of 
the  tools,  and  that  a  few  days  after  they  were 
talcen  he  permitted  defendants'  tenant  to  take 
some  of  ttiem  back,  and,  being  asked  upon 
cross-examination  if  defendants^  tenant  bad 
not  paid  him  money  before  he  would  let  him 
hare  any  of  the  tools,  admitted  the  payment 
of  the  money,  but  stated  that  it  was  for  rent, 
defendants  should  have  been  permitted  to  test 
the  aci-uracy  of  the  statement  by  asking  him 
for  what  time  the  rent  was  paid. 

H.  Defendants  should  have  been  permitted  to 
prove  by  this  witness  tiiat  the  tools  were 
bought  with  money  realized  from  farming  oper- 
ations while  he  was  carrying  on  the  farm  for 
the  wife  and  her  mother. 

4.  The  defendant  husband,  who  instituted  the 
prosecution,  should  have  been  permitted  to  tes- 
tify that  he  knew  that  plaintiff  bad  during  the 
previous  summer,  without  bis  consent  and  in 
bis  absence,  carried  away  from  the  farm  di- 

'Reported  br  Edwsrd  W.  Htnes,  Rsq.,  ot  tb«  Frank- 
lert  bar,  and  lormerly  state  reporter. 


vers  articles  belonging  to  the  wife,  and  should 
also  have  been  permitted  to  state  the  informa- 
tion he  had  received  before  instituting  the  pros- 
ecution, through  inquiries  made  by  him,  as  to 
the  taking  of  the  tools,  and  that  in  relating  to 
counsel  the  Information  he  had  received,  he 
acted  in  good  faith  for  the  protection  of  his 
rights. 

5.  It  appearing  without  dispute  that  plain- 
tiff, without  the  knowledge  or  consent  of  either 
of  the  defendants,  removed  from  the  possession 
of  their  tenant  certain  tools  belonging  to  de- 
fendant wife,  by  the  direction  of  one  who  had 
no  shadow  of  authority  to  give  such  orders, 
and  with  whom,  as  plaintiff  knew,  defendants 
were  having  bitter  litigation,  and  that  defend- 
ants had  previously  been  subjected  to  similar 
depredations  at  his  instance,  and  that  defend- 
ant husband,  before  suing  out  the  warrant,  laid 
the  facts  before  a  competent  attorney,  who  ad- 
vised the  prosecution  as  the  only  remedy  to 
prevent  similar  trespasses  in  the  future,  and 
there  being  no  proof  tending  to  impeach  his 
good  faith,  the  court  should  have  given  a  p>er- 
emptory  instruction  for  defendants;  it  being 
the  duty  of  the  Judge  in  such  actions  to  deter- 
mine the  issue  and  apply  the  law  where  the 
facts  are  uncontradicted. 

Appeal  from  circuit  court  Marlon  county. 

"Not  to  be  officially  reported." 

Action  by  John  Smith  against  Mary  D. 
O'Daniel  and  husband  to  recover  damages 
for  malicious  prosecution.  Judgment  for 
plaintiff,  and  defendants  appeal.    Reversed. 

H.  W.  Rives,  for  appellantsw  Ben  Spal- 
ding, for  appellee. 

BURNAM,  J.  The  appellee,  John  Smitli, 
Instituted  this  suit  against  the  appellants, 
O'Daniel  and  wife,  to  recover  damages  upon 
the  ground  that  appellant  had  malldously 
and  without  probable  cause  bad  him  arrest- 
ed and  tried  for  unlawfully  taking  and  car- 
rying away  a  lot  of  blacksmith  tools  belong- 
ing to  the  appellant  Mary;  a  trial  before  the 
Judge  of  the  Marion  county  court  having  re- 
sulted in  the  acquittal  of  plaintiff.  The  trial 
resulted  in  a  verdict  in  favor  of  appellee  for 
$200,  which  we  are  asked  to  reverse — First 
because  of  numerous  errors  to  appellants' 
prejudice  in  the  rejection  of  material  testi- 
mony; and,  second,  because  the  court  re- 
fused to  direct  the  Jury  to  find  a  verdict  for 
the  defendant 

We  will  first  consider  the  errors  in  the  re- 
jection of  the  testimony:  Upon  the  cross- 
examination  of  appellee,  he  was  asked  if  he 
had  not  during  the  summer  of  1899,  before 
taking  the  blacksmith  tools,  committed  other 
depredations  of  similar  character  upon  ap- 
pellant's farm,  by  removing  live  stock  and 
other  personal  property  used  thereon  by 
O'Daniel  and  his  tenant  to  which  question 
the  plaintiff  objected,  and  the  court  sustain- 
ed the  objection.  This  was  clearly  error. 
Lafayette  Baxter  was  also  Introduced  as  a 
witness  for  the  plaintiff.  lie  testified  that 
he  had  directed  John  and  Dick  Smith  to  take 
possession  of  the  tools,  and  that  a  few  days 
after  they  were  taken  he  allowed  appellant's 
tenant  Taylor,  to  take  some  of  them  back. 
He  was  asked  upon  cross-examination  if 
Taylor  had  uot  paid  him  $3.25  before  be 
would  let  him  have  any  of  the  toolsw    In  re- 
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spouse  to  this  qnestlon  the  witness  answer- 
ed that  It  was  a  lie,  and,  when  shown  a 
receipt  give  by  him  to  Taylor  for  $3.25,  said 
that  It  was  for  rent  The  defendant  there- 
upon asked  him  for  what  time  the  rent  was 
paid.  Plaintiff  objected,  and  the  court  sus- 
tained the  objection;  remarking  in  the  pres- 
ence of  the  Jury  that  the  witness  had  said 
that  it  was  for  rent,  and  that  it  was  not  nec- 
essary to  inquire  further  on  that  line.  This 
was  error.  The  defendant  had  a  right  to 
test  the  accuracy  of  the  witness'  statement 
by  cross-examination.  He  was  also  asked  if 
the  blacksmith  tools  had  not  been  bought 
with  money  realized  in  farming  oiteratlons 
while  he  was  carrying  on  the  farm  for  Mary 
O'Danlel  and  her  mother.  The  court  erro- 
neously sustained  an  exception  to  this  ques- 
tion, and  refused  to  permit  the  defendant  to 
prove  that  the  blacksmith  tools  in  question 
were  the  property  of  the  defendant;  having 
been  bought  with  her  money  arising  from 
the  operations  on  the  farm.  When  the  ap- 
pellant ODaniel  was  on  the  stand,  he  was 
asked  if  he  knew  that  plaintifT,  Smith,  had 
during  the  summer  of  1899,  without  his  con- 
sent and  In  his  absence,  carried  away  from 
the  farm  divers  articlea  belonging  to  his 
wife,  to  which  plaintiff  objected,  and  the 
court  sustained  the  objection.  This  was  er- 
ror. The  court  also  refused  to  permit  him 
to  state  to  the  Jury  what  inquiries  be  bad 
made,  and  from  whom  he  received  Informa- 
tion, before  instituting  the  prosecution,  and 
what  he  had  been  told,  and  by  whom,  with 
regard  to  the  taking  of  the  tools,  and  that 
in  relating  to  counsel  the  information  which 
he  had  received,  be  acted  in  good  faith  for 
the  protection  of  his  rights,  in  all  of  which 
the  court  erred,  as  the  testimony  was  clear- 
ly competent  and  tended  to  show  that  be 
bad  acted  prudently  and  with  probable 
cause. 

The  ondlspnted  facts  disclosed  by  the  tes- 
timony are  that  the  appellee,  without  the 
knowledge  or  consent  of  either  of  the  appel- 
lants, removed  from  the  possession  of  their 
tenant  certain  blacksmith  tools  belonging  to 
Mary  O'Danlel,  by  the  direction  of  one  Bax- 
ter, who  had  no  shadow  of  authority  to  give 
such  orders.  It  also  clearly  appears  that  ap- 
pellants had  been  subjected  to  several  simi- 
lar depredations  at  the  instigation  of  the 
same  party,  with  whom  they  were  at  that 
time  conducting  an  acrimonious  litigation, 
and  that  appellee  knew  this  fact;  that 
O'Danlel,  before  suing  out  the  warrant  for 
appellee's  arrest  bad  laid  the  facts  before 
a  competent  attorney,  who  advised  the 
course  pursued,  upon  the  ground  that  appel- 
lee was  Insolvent  and  the  only  remedy  of 
appellants  to  prevent  similar  trespasses  In 
the  future  was  to  resort  to  the  criminal  law. 
There  is  absolutely  no  proof  to  impeach  bis 
good  faith  In  the  matter.  There  is  not  a 
particle  of  testimony  that  Mary  O'Danlel 
had  anything  to  do  with  swearing  out  the 
warrant  or  setting  on  foot  the  prosecution 


against  apprise.  In  an  action  for  malicious 
prosecution,  where  the  facts  are  uncontra- 
dicted. It  Is  the  duty  of  the  Judge  to  deter- 
mine the  issue  and  apply  the  law;  and.  un- 
der facts  of  this  case,  we  are  of  the  opinion 
that  a  peremptory  instruction  should  have 
gone.  See  Meyer  v.  Railway  Co.  (Ky.)  33 
S.  W.  88;  Moore  v.  Large  (Ky.)  46  S.  W.  508; 
1  Hill.  Rem.  p.  488;  Newell,  Mai.  Pros.  pp. 
267,  269. 

For  the  reasons  Indicated,  the  Judgment 
Is  reversed,  and  cause  remanded  for  pro- 
ceedings not  Inconsistent  with  this  opinion. 


ALBANY   CHRISTIAN   CHURCH   et  aL   v. 

WlLBORN.i 

(Court  of  Appeals  of  Kentucky.    Jan.  22; 

1902.) 

NUISANCB— PRIVATH  STABLE  NEAR  CHURCH- 
INJUNCTION. 

The  erection  of  a  private  stable  near  a 
church  will  not  be  eopoined  as  a  nuisauce,  as 
the  stable  is  not  a  nuisance  in  itself,  and  may 
or  may  not  become  so  according  to  circumstan- 
ces. 

Appeal  from  circuit  court  Clinton  county. 

"To  be  officially  reported." 

Action  by  the  Albany  Christian  Church 
and  another  against  E.  R.  Wilborn  for  an 
injunction.  Judgment  for  defendant  and 
plaintiffs  appeal.    Affirmed. 

L.  C  Winfrey^  J.  N.  Sharp,  and  J.  4. 
Brents,  for  appeliants.  E.  Bertram,  for  ap- 
pellee. 

HOBSOK,  J.  'Appellee,  Wilborn,  Is  the 
owner  of  a  lot  in  the  town  of  Albany  ad- 
joining on  the  north  the  lot  on  which  the 
Christian  Church  stands.  He  proposed  to 
build  on  his  lot,  27  feet  from  the  church,  a 
private  stable,  45  feet  long,  32  feet  wide,  and 
14  feet  high  to  the  plates.  Appellant  Per- 
kins owns  a  lot  on  the  south  side  of  the 
church,  on  which  is  a  stable  41  feet  from  the 
church;  and  between  it  and  the  church  is 
his  privy.  Perkins  also  owns  residences  on . 
the  opposite  side  of  the  street  The  church 
and  Perkins  brought  this  suit  to  enjoin  ap- 
pellee from  erecting  his  stable,  on  the  ground 
that  the  use  of  the  stable  would  create  an 
offensive  odor,  which  would  impair  the  use 
of  the  church  property  for  purposes  of  wor- 
ship; that  in  warm  weather  It  would  cause 
an  accumulation  of  flies,  which  would  dis- 
turb the  congregation;  that  it  would  Increase 
the  hazard  from  fire  to  the  church  building, 
which  was  a  wooden  structure;  that  the 
stable  would  front  on  the  street  and  would 
cause  an  obstruction  of  the  sidewalk,  from 
the  placing  of  wagon  bodies,  vehicles,  wheels, 
etc..  in  front  of  it;  and  that  the  noise  from 
the  stock,  and  the  feeding  of  them,  would 
disturb  the  congregation;  and  that  these 
things   would  greatly  impair  the  value  of 
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PerklW  property  on  the  opposite  side  of  the 
street  The  defendant  filed  au  answer  in 
which  be  controverted  the  allegations  of  the 
pvtitiou,  and,  in  addition,  alleged  affirmative- 
ly that  he  proposed  building  the  stable  for 
his  private  use;  that  he  kept  only  one  milch 
cow  and  his  team,  which  would  not  be  in  the 
stable  more  than  one-third  of  the  time;  that 
he  was  stripping  all  of  the  cracks,  making  It 
almost  air-tight  and  with  solid  doors;  put- 
ting up  separate  stalls  for  each  animal,  so 
that  no  noise  could  be  made  by  the  stock; 
tliat  he  would  put  in  a  plank  floor,  and  keep 
the  stable  clean,  and  the  sidewalk  free  of  ob- 
struction; that  there  would  be  no  lights  kept 
or  used  in  the  stable,  and  that  it  was  his 
purpose  to  keep  it  so  that  there  would  be  no 
noise,  odors,  or  disturbance  from  flies.  The 
affirmative  allegations  of  the  answer  were 
not  controverted.  Proof  was  taken  on  both 
sides,  and  on  final  hearing  the  learned  cir- 
cuit Judge  dismissed  the  i>etition. 

The  i>roof  shows  that  appellee  is  a  team- 
ster by  trade;  that  he  runs  several  wagons, 
in  which  he  hauls  for  others,  keeping  from 
4  to  10  horses  and  mules.  He  had  had  a 
smaller  stable  on  this  lot  for  some  years, 
which  he  tore  down  when  he  began  the  erec- 
tion of  the  one  in  contest 

In  1  High,  InJ.  S  742,  the  rule  Is  thus  stat- 
ed: "When  the  injury  complained  of  is  not 
per  se  a  nuisance,  but  may  or  may  not  be- 
come so  according  to  circumstances,  and 
when  it  Is  uncertain,  indefinite,  or  contin- 
gent or  productive  of  only  possible  injury, 
equity  will  not  interfere.  Thus  the  erection 
of  a  wharf,  a  railroad  bridge,  a  planing  mill, 
a  livery  stable,  or  a  turpentine  distillery  will 
not  be  enjoined  where  the  injury  is  only  a 
possible  and  contingent  one."  In  Dargan  v. 
WaddlU,  31  N.  C.  244,  49  Am.  Dec.  421,  Chief 
Justice  Ruffin  said:  "It  is  true  that  a  stable 
In  a  town  is  not  Ul^e  a  slaughter  house  or  a 
sty,  necessarily  and  prima  facie  a  nuisance. 
There  must  be  places  in  towns  for  keeping 
the  horses  of  the  people  living  in  them  or  re- 
sorting thither,  and,  if  they  do  not  annoy 
others,  they  are  both  harmless  and  useful 
erections.  But  on  the  contrary,  if  they  be  so 
built  so  kept  or  so  used  as  to  destroy  the 
comfort  of  persons  owning  and  occupying  ad- 
joining premises,  and  Impair  their  value  as 
places  of  habitation,  stables  do  thereby  be- 
come nuisances."  In  Kirkman  v.  Handy,  11 
Humph.  406,  54  Am.  Dec.  45,  the  court  said 
(refusing  to  g^rant  an  injunction  In  a  case  of 
this  character):  "We  have  been  referred  to 
no  case  in  which  a  stable  of  any  sort,  wheth- 
er public  or  private,  wherever  situated,  has 
been  held  to  be,  ipso  facto,  a  nuisance."  In 
St  James'  Church  v.  Arrington,  86  Ala.  546, 
76  Am.  Dec.  332,— a  case  not  unlike  this,— 
the  court  said:  "A  private  stable  near  a 
church  does  not  belong  to  the  class  of  erec- 
tions which  are  unavoidably  and  in  them- 
selves nuisances.  That  it  may  become  a  nui- 
sance is,  no  doubt  true;  but  the  question 
whether  or  not  it  will  prove  to  be  one  de- 


pends in  a  great  measure  upon  Its  proximity 
to  the  church,  the  manner  In  which  It  shall 
be  built,  the  number  of  horses  placed  in  it 
and  the  degree  of  care  with  which  it  may  be 
kept.  •  •  •  Whenever  it  Is  legally  as- 
certained that  it  haa  become  a  nuisance,  a 
court  of  equity  will  protect  by  injimctlon  any 
party  Injured  thereby.  But  as  in  the  pres- 
ent case  It  Is  yet  uncertain,  and  remains  to 
be  ascertained  from  future  events,  whether  or 
not  the  erection  will  become  a  nnisance, 
there  is  no  ground  for  an  injunction  arresting 
the  further  progress  of  the  building,  or  its 
appropriation  to  the  use  intended."  To  same 
effect  see  Keiser  v.  Lovett  85  Ind.  240,  44 
Am.  Rep.  10,  and  cases  cited.  This  subject 
was  fully  investigated  by  this  court  in 
Pflngst  V.  Benn,  94  Ky.  556,  23  S.  W.  858, 
21  li.  B.  A.  569;  and  It  was  there  held  that 
an  injunction  will  not  be  granted  against  a 
threatened  nuisance  when  the  thing  com- 
plained of  is  not  such  per  se,  but  may  or 
may  not  become  so  accordhig  to  circumstan- 
ces, and  in  this  case  a  nimiber  of  previous 
cases  are  collected.  The  private  barn  or  sta- 
ble which  appellee  was  proposing  to  erect 
was  not  a  nuisance  in  itself.  It  was  unob- 
jectionable, unless  it  was  so  kept  as  to  cause 
annoyance  or  discomfort  to  the  adjoining  pro- 
prietors. If  appellee  kept  In  his  bam  stock 
In  such  numbers  or  in  such  manner  as  to  In- 
flict damage  upon  appellants,  he  would  be 
liable:  but  be  cannot  for  this  reason  be  en- 
joined from  the  erection  of  a  building  which 
might  never  be  a  source  of  injury  to  any  one. 
Judgment  affirmed. 


REISER  T.  SOUTHERN  PLANING  MILL  ft 
LUMBER  C0.1 

(Court  of  Appeals  of  Kentucky.    Jan.  24, 

1902.) 

APPBALS-STATDTB  OF  LIMITATIONS-COMPU- 
TATION OP  TIME. 
In  aa  ordinary  action  the  limitation  of 
two  years  as  to  the  granting  of  an  appeal  runs 
only  from  the  time  the  motion  for  new  trial 
was  overruled,  as  any  appeal  prosecuted  prior 
to  that  time  would  not  present  for  review  any 
error  occurring  on  the  trial. 

Appeal  from  circuit  court  Jefferson  coun- 
ty, law  and  equity  division. 

"To  be  offlciaUy  reported." 

Action  between  Victor  O.  Reiser  and  the 
Southern  Planing  Mill  &  Lumber  Company. 
From  the  Judgment  Reiser  appeals.  Motloa 
to  dismiss  overruled. 

Matt  O'Doherty  and  Bennett  H.  Young,  for 
iU)pellant    Fred  Forcht  Jr.,  for  appellee.     ■ 

GUFFY,  0.  J.  The  appellee  in  this  case 
pleads  the  statute  of  limitation  against  this 
appeal,  and  ailepres  that  the  Judgment  was 
rendered  December  8,  1899,  and  that  the 
suit  was  In  behalf  of  the  appellant  and 
more  than  two  years  had  elapsed  next  after 

'Reported  by  Edward  W.  Hlnes,E«q.,ot  Ui*  Frank- 
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the  right  first  accrued  to  the  appellant  be> 
fore  the  grantins  of  the  appeal,  wherefore 
It  prays  that  the  appeal  be  diBmissed.  The 
appeal  was  granted  by  the  clerk  of  this 
court  December  16,  1901.  The  reply  of  the 
appellant  alleges  that  the  Judgment  was  ren- 
dered December  8,  1889,  but  that  within 
three  days  from  the  rendition  of  said  Judg- 
ment the  appellant,  who  was  the  plaintiff  in 
the  court  below,  entered  a  motion  In  said 
court  for  a  new  trial,  and  iUed  grounds  in 
support  thereof,  as  shown  by  the  records 
herein,  and  the  said  motion  was  duly  assign- 
ed for  hearing  to  December  20, 1S09,  and  was 
on  said  date  duly  heard  and  submitted  to  the 
court,  and  said  motion  was  thereafter,  on 
January  6th,  overruled  by  the  court;  that 
said  motion  so  made  and  entered  suspended 
the  said  judgment  until  the  6th  of  January, 
1900,  and  that  said  Judgment  did  not  become 
operative  or  in  force  until  said  date;  that 
the  appellant's  right  to  ai^)eal  therefrom  did 
not  accrue  to  him  until  said  motion  was  dis- 
posed of  as  aforesaid,  and  appellant  filed  and 
prosecuted  this  appeal  herein  within  two 
years  from  said  date.  It  la  further  alleged 
that  the  appellant  was  then,  and  is  still,  an 
hifant  under  the  age  of  21  years.  To  this 
reply  the  appellee  entered  a  demurrer,  and 
this  motion  Is  submitted  upon  the  demurrer. 
It  Is  insisted  for  appellee  that  the  right  to 
api>eal  accrued  to  appellant  upon  the  rendi- 
tion of  the  Judgment  on  December  8,  1899. 
It  Is  further  insisted  that  the  Code  of  Prac- 
tice, which  says  that  an  appeal  must  be  tak- 
en within  two  years  from  the  time  the  right 
to  appeal  first  accrued,  means  that  an  appeal 
must  be  t&kea  within  two  years  from  the 
rendltioa  of  the  Judgment,  and  that  the  ren- 
dition of  the  Judgment  dates  from  the  return 
of  the  verdict  by  the  Jury,  or  the  Judgment 
rendered  In  the  action.  Numerous  authori- 
ties are  cited  by  appellee  in  support  of  Its 
contention,  but  we  fall  to  see  that  any  of 
them  decides  the  precise  question  now  be- 
fore the  court  It  Is  true  that  the  appellant 
might  have  prosecuted  an  appeal  from  the 
Judgment  without  filing  grounds  or  entering 
a  motion  for  a  new  trial,  but  the  entire  pro- 
ceedings of  the  court  could  not  have  been 
brought  before  this  court  for  a  review  with- 
out a  motion  and  grounds  for  a  new  trial, 
and  the  decision  thereon.  It  Is  well  settled 
that  a  motion  for  a  new  trial  suspends  the 
Judgment,  and  during  the  pendency  of  such 
motion  there  is  neither  In  fact  nor  in  law  a 
Judgment  existing  from  which  an  appeal 
could  be  prosecuted,— In  other  words,  there 
Is.  in  law,  no  Judgment  in  force.  If  appel- 
lant, after  entering  his  motion  tor  a  new 
trial,  bad  prosecuted  an  appeal,  we  appre- 
hend that  bis  appeal  would,  upon  motion, 
have  necessarily  been  dismissed,  as  there 
would  have  been  no  final  order  from  which 
be  could  prosecute  an  appeal.  It  would  be 
a  very  harsh  and  unreasonable  rule  to  re- 
quire the  appellant  to  prosecute  an  appeal 
which  could  be  considered  only  as  to  wheth- 


er the  Judgment  was  supported  by  tbe  jAeed- 
ingi,  wh^i  various  other  errors  might  ex- 
ist upon  which  be  could  only  rely  after  first 
filing  grounds  for  a  new  trial  and  preparing 
a  bill  of  exceptions.  There  is  nothing  in  thia 
case  to  indicate  that  the  appellant  was  at 
all  responsible  for  any  delay  in  having  tfa« 
motion  for  a  new  trial  disposed  of.  In  fact 
it  was  not  unreasonably  delayed.  Our  con- 
clusion is  that  appellant  was  entitled  to  pros- 
ecute an  appeal  within  two  years  from  the 
date  upon  which  his  motion  for  a  new  trial 
was  overruled. 

The  demurrer  to  the  reply  Is  overruled, 
and  motion  to  dismiss  the  appeal  Is  also 
overruled. 


BENNETT  et  al.  v.  MORGAN  et  aL> 

(Court  of  Appeals  of   Kentucky.    Jan.  23, 
1902.) 

RELiaiOUS  SOCIETIES— DOCTRINES  OP  PRIMI- 
TIVB  BAPTIST  CHURCH— DEPARTURE  FRO.M 
FAITH— RIQHT  OF  MAJORITY  TO  CONTROL- 
INTEREST  OF  EXPEL.L,GD  MEKBBRS  IN 
CHURCH  PROPBaiTY. 

1.  The  doctrines  of  "absolute  predestinn- 
tion"  and  of  "limited  predestination''  are  both 
taught,  iu  substance,  in  churches  of  ^ood  stand- 
ing in  the  associations  of  the  Primitive  Baptist 
Church,  and,  as  there  Is  no  unanimity  upon 
the  subject  in  the  teachings  of  those  recognized 
as  learned  in  the  doctrine  of  the  chares,  the 
teaching  of  either  of  these  doctrines  is  not  a 
departure  from  the  faith  as  understood  iu 
1816,  at  the  time  church  property  was  convey- 
ed for  the  purposes  of  a  church  of  that  de- 
nomination. 

2.  Ky.  St  S§  320-322,  Inclusive,  providing  for 
the  appointment  of  trustees  by  religious  so- 
cieties to  hold  the  title  to  chnrcli  property,  and 
providing  that  in  case  of  a  schism  or  division 

the  trustees  shall  permit  each  party  to  use 
the  church  and  appurtenances  for  divine  wor- 
ship a  part  of  the  time,  proportioned  to  the 
members  of  each  party,"  do  not  apply  where 
the  church  property  is  still  held  by  the  trustees 
or  the  heirs  of  the  trustees  to  whom  the  title 
was  first  conveyed  or  devised  as  a  charity; 
and  therefore,  ■^here,  in  such  a  case,  the  ma- 
jority had  control  by  the  terms  of  the  organisa- 
tion, and  there  was  no  right  of  appeal  from 
their  decision,  their  action  in  expelling  the  mi- 
nority from  membePRhip  is  binding  on  the 
courts,  and  the  expelled  members  have  no  in- 
terest in  the  church  property. 

3.  Independent  of  statute,  a  committee  ap- 
pointed by  a  church  for  that  purpose  may 
bring  suit  to  enjoin  trespasses  npon  the  church 
property. 

Appeal  from  circuit  court,  Graves  county. 

"To  be  offlclally  rep-rted." 

Action  by  W..  D.  Morgan  and  others 
against  J.  D.  Bennett  and  others  for  an  in- 
Juncflon.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Afilrmed. 

Bobbins  &  Thomas,  for  appellants.  D.  U. 
Park  and  H.  J.  Moorman,  for  appellees. 

DTJ  BELLE.  J.    In  1824  a  PrImlUve  Bap- 
!  tlst  Church  called  "Bethel  Church"  was  or- 
ganized in  Graves  county,  and  there  seems 
to  have  been  no  trouble  in  the  church  until 

•Reported  by  Edward  W.  Hlnes,  Esq., o(  theFrapk- 
tort  bar,  and  tormerly  state  reporter.    3OOQIC 
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the  erents  wblcb  led  to  the  pre«ent  Utl(riLti<». 
In  February,  1845,  the  church  resolved  to 
more,  and  build  a  meeting  house  ui>on  land 
to  be  donated  by  L.  B.  Stark.  The  deed 
for  the  land  recites  that  Stark,  for'  the  great 
love  he  has  for  the  Baptist  cause,  conveys 
the  land  In  question  by  warranty  deed  to 
three  i>er8ons  named  as  commissioners  of  the 
Bethel  Church,  and  their  successors,  holding 
forth  the  apostolic  doctrine,  to  wit,  personal 
election,  predestination,  baptism  by  Immer- 
aion,  et&,  to  hare  and  to  hold  so  long  as 
they  shall  see  cause  to  occupy  the  aforesaid 
lot  as  a  church;  and,  if  they  remove,  the 
land  therein  conveyed  to  revert  to  his  heirs. 
Upoh  the  organization  an  abstract  of  prin- 
ciples, rules  of  decwum,  and  a  church  cove- 
nant were  adopted,  and  seem  to  have  remain- 
ed unchanged.  The  Bethel  Church  was  orig- 
inally a  membor  of  the  Bethel  Association. 
In  October,  1881,  six  churches  belonghig  to 
that  association  were  granted  letters  of  dis- 
mission, as  they  wished  to  organize  a  new 
association.  A  new  organization  was  organ- 
ized, called  the  "Fhilesic  Association."  Beth- 
el Church  remained  in  the  Bethel  Associa- 
tion. The  churches  forming  the  Flilleslc  As- 
sociation, had  substantially  the  same  abstract 
of  principles  and  rules  of  decorum  as  those 
In  use  In  Bethel  Church.  In  October,  tB&i, 
at  a  meeting  of  the  Bethel  Association  at  the 
Church  of  Concord,  petitionary  letters  of  cor- 
respondence being  called  for,  one  was  pre- 
sented from  the  Pbileslc  Association,  and  a 
motion  that  the  Fhilesic  Association  be  re- 
ceived into  correspondence  was  lost.  It  is 
not  material  to  consider  whether  there  had 
been  any  dissension  In  the  church  before  El- 
der R.  S.  Kirkland  became  pastor  of  the 
Bethel  Church.  Some  four  or  five  years  be. 
fore  the  events  under  consideration.  Elder  R. 
S.  Kirkland  and  his  brother,  John  V.  Kirk- 
land, began  preachtaig  In  the  church.  Eider 
Kirkland  was  a  member  of  a  church  which  be- 
longed to  the  Pbileslc  Association  at  the  time 
be  became  pastor  of  Bethel  Church.  There 
had  been  some  trouble  between  Elder  Kirk- 
land and  Elder  Boaz  upon  doctrinal  polnta 
At  a  church  meeting  on  the  Saturday  before 
the  fourth  Sunday  In  October,  1804,  It  was 
agreed  unanimously  that  the  church  was  at 
.  peace,  and  would  commune  the  next  day, 
which  was  the  regular  communion  Sunday; 
but,  when  preparation  was  made  for  com- 
munion after  service  on  Sunday,  Mr.  Caven- 
der,  a  member  of  the  church,  stated  that  the 
church  was  not  in  condition  to  commune. 
A  committee  was  appointed  to  investigate 
the  reason  why  communion  services  should 
not  be  beld.  At  a  meeting  held  on  the  Sat- 
urday before  the  fourth  Sunday  in  November, 
the  committee  reported  "that  the  reason  that 
the  church  could  not  commune  was  that 
some  of  the  members  thought  that  it  was 
not  order  for  the  church  to  commune  with 
members  of  the  Pbileslc  Association,  Bethel 
Church  being  a  member  of  the  Bethel  Asso- 
ciation, and  these  two  associations  not  being 


in  correspondence,  and  iS)9  pastor,  R.  S. 
Kirkland,  being  a  member  of  a  church  la  the 
Pbileslc  Association.-"  A  motion  to  refer  the 
point  of  order  to  the  church  was  carried  by 
a  large  majority.  All  of  the  members  pres- 
ent appear  to  have  participated.  It  was  vot- 
ed by  a  large  majcnrity  of  the  church  that 
notwithstanding  this  objection,  It  was  hi  or- 
der for  the  church  to  commune.  Some  18  of 
the  members  who  had  voted  in  the  negative 
refused  to  abide  by  the  actlm  of  the  chnrch 
or  commune.  After  laboring  with  the  minor- 
ity, the  majority— some  45  in  number— adopt- 
ed a  motion  preferring  charges  against  the  IS 
for  treating  the  church  with  contempt  and 
for  breaking  the  church  covenant  Section 
8  of  the  rules  of  decorum  provides:  "A  ma- 
jority shall  govern  In  all  cases,  except  in 
the  reception  and  dismission  of  membera  In 
this  case  a  unanimity  is  necessary,  which 
shall  be  sought  for  by  forbearance  and  labor 
in  love  and  tenderness,  which  ought  to  ter- 
minate in  submission  to  the  majority  in  the 
fear  of  God."  The  chnrch  covenant  contains 
a  stipulation:  "To  be  governed  by  proper 
discipline  agreeable  to  Ood's  word,  •  •  • 
and  not  absent  ourselves  from  the  Lord's 
supper  without  a  lawful  excuse,  •  •  • 
and  not  Irregularly  to  depart  from  the  fellow- 
ship of  the  church."  The  18  members  wbo 
had  refused  to  abide  the  decision  of  the  ma- 
jority were  thereupon,  by  a  unanimous  rote 
of  those  voting,  excluded  from  the  church. 
Some  or  all  of  them  appear  to  have  declared 
nonfellowshtp  with  the  doctrine  which  they 
claimed  had  been  preached  In  that  church 
by  Elder  Kirkland.  Whetlier  this  was  before 
or  after  the  vote  of  exclusion  is  a  m.atter 
of  conflict  and  is  not  particularly  material. 
They  appear  to  have  organized  as  a  church, 
obtained  a  church  book,  and  adopted  a  vote 
excluding  from  the  church  the  majority  wbo 
had  theretofore  excluded  them.  The  minori- 
ty appear  to  have  had  possession  of  the  key 
to  the  church.  The  majority  changed  the 
lock.  It  was  claimed  that  the  minority  used 
an  axe  in  obtaining  entrance.  The  majority 
appointed  a  committee  to  institute  proceed- 
ings to  put  a  stop  to  what  they  considered 
trespasses  upon  the  church  property.  That 
committee  Instituted  this  suit  to  enjoin  the 
appellants  from  further  interference,  claim- 
ing that  appellees— the  majority— were  the 
Bethel  Church.  The  minority  answered,  de- 
nying the  material  averments  of  the  petition; 
claiming  that  tlie  majority  had  ceased  to  be- 
lieve in  the  doctrines  held  by  the  church  at 
the  date  the  property  was  acquired,  or  to 
follow  its  practices  or  usages;  that  the  mi- 
nority and  their  associates  were  the  true 
Bethel  Primitive  Baptist  Church,  and  that  In 
church  session  they  had  excluded  the  majori- 
ty for  their  heresy.  They  prayed  to  be  quiet- 
ed In  their  title  and  pos.sosslon;  or,  if  that 
cruld  not  be  done,  for  a  sale  and  division 
of  the  property.  It  will  be  observed  that 
neither  party  to  the  controversy  set  up  any 
claim  that  there  was  a  schism  In  the  church. 
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Tbe  original  trustees  were  all  dead,  and  no 
trustees  bad  ever  been  appointed  under  tbe 
statutes. 

An  Immense  mass  of  testimony  was  tak- 
en upon  the  varlouB  doctrinal  points,  in 
nhich  it  was  claimed  there  had  been  a  de- 
parture upon  the  part  of  the  majority  from 
the  true  principles  of  the  Primitive  Baptist 
Church;  especially  the  doctrine  upon  the  sub- 
ject of  predestination.  The  majority,  or 
Kirkland  faction,  believe  and  teach  limited 
predestination;  while  the  minority,  or  Boaz 
faction,  hold  steadfastly  to  absolute  predesti- 
nation. As  stated  in  tbe  brief  of  counsel 
for  the  minority,  the  distinction  is  this:  "Ab- 
solute predestination  means  that  'God  fore- 
knew and  predestined  all  things  whatsoever 
that  may  come  to  pass,  whether  with  refer- 
ence to  tbe  material  universe  or  tbe  salva- 
tion of  souls,'— that  Is,  God  predestinated  all 
things  which  happen.  He  foreknew  and  pre- 
destinated that  President  McKlnley  should  be 
assassinated  in  BuCalo,  and  that  your  honors 
should  sit  in  Judgment  in  this  settlement  of 
the  rights  of  these  litigants;  as  well  as  be 
predestinated  who  should  or  should  not  be 
saved  in  heaven.  Limited  predestination 
means  that  God  predestinated  all  things  what- 
soever which  come  to  pass  with  reference  to 
the  salvation  of  souls  only,  and  it  repudiates 
the  Idea  that  God  predestinated  the  happen- 
ing of  things  In  this  material  woiid."  Tbe 
weight  of  the  testimony  upon  this  question 
seems  to  be  that  both  these  doctrines  were 
taught,  in  substance,  in  churches  of  good 
standing  in  the  associations  of  the  Primitive 
Baptist  Church,  and  that  there  was  no  such 
unanimity  upon  the  subject  in  the  various 
authorities  cited,  or  in  tbe  teachings  of  those 
recognized  as  learned  in  the  doctrine  of  the 
church,  as  would  Justify  ns  in  holding  that 
there  bad  been,  by  either  tbe  majority  or 
tbe  minority,  a  departure  from  the  faltb  as 
understood  at  tbe  time  tbe  ctanrcli  property 
nas  conveyed  for  the  purposes  of  Bethel 
Church,  bolding  forth  the  apostolic  doctrine, 
to  wit,  personal  election,  predestination,  bap- 
tism by  immersion,  etc.  So  the  trial  court 
adjudged,  and  awarded  an  injunction  against 
tbe  minority  interfering  In  any  manner  with 
the  majority  in  tbe  exclusive  use  of  the  prop- 
erty as  a  church. 

After  tbe  acts  of  exclusion  upon  each  side, 
It  is  claimed  that  the  Bethel  Association  de- 
clined to  hold  correspondence  with  Bethel 
Church  as  managed  by  tbe  majority,  but  rec- 
ognized tbe  church  organized  by  tbe  minority 
as  the  Bethel  Church.  On  tbe  other  hand, 
it  appears  from  the  overwhelming  testimony 
upon  both  sides  that  each  PrimltlTe  Baptist 
church  is  complete  In  Itself;  has  power  to 
choose  Its  own  ministers,  and  adopt  its  own 
rales  and  regulstions;  that  It  is  in  fact  a 
little  republic,  and  from  tbe  Judgment  of  tbe 
majority  there  is  no  appeal.  This  statement 
is,  of  course,  subject  to  the  limitation,  as  to 
property  rights,  that,  it  tbere  has  been  rad- 
ical departure  from  tbe  doctrine  for  which 
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tbe  charitable  use  was  established,  the  courts 
will  intervene  for  tbe  protection  of  tbe  use 
In  accordance  with  the  terms  of  the  grant. 
This  limitation,  as  we  have  seen,  does  not 
apply  in  this  case.  It  follows,  therefore,  that 
as  appellees  were  undoubtedly  the  majority, 
undoubtedly  excluded  appellants^  tbe  minori- 
ty, from  membership  In  the  cbnrcb,  and  as, 
by  the  terms  of  the  organization,  the  majori- 
ty had  control,  and  their  decision  is  unap- 
pealable, the  courts  cannot  intervene,  unless 
the  case  comes  within  tbe  act  of  1814  (2 
Morehead  &  B.  Ky.  St  1347),  as  carried 
through  the  various  revisions  of  the  statutes, 
and  substantially  re-enacted  in  Ey.  St  f 
320  et  seq.  The  purpose  and  effect  of  that 
statute  is  perhaps  nowhere  better  stated  than 
in  the  opinion  by  Chief  Justice  Robertson  in 
Shannon  v.  Frost  3  B.  Men.  25G:  "After  a 
careful  examination  of  this  statute,  we  con- 
cur wltb  the  court  below  in  tbe  opinion  that 
it  has  no  application  to  or  bearing  on  the 
case  now  before  us.  The  chief  object  of  the 
enactment  seems  to  have  been  to  prescribe 
a  mode  for  transmitting  to  new  trustees  tbe 
legal  title  to  church  property  after  the  death 
or  removal  of  the  trustees  to  whom  It  had 
been  originally  conveyed,  and  to  vest  such 
appointees  with  all  tbe  powers  of  their  prede- 
cessors, qualified,  as  to  the  former,  by  the 
provisos.  The  act  does  not  in  either  letter 
or  purpose,  apply  to  a  church  or  the  trustees 
of  a  church,  when  the  church  property  Is  still 
held  by  the  trustees  or  the  heirs  of  tbe  trus- 
tees to  whom  the  title  was  first  conveyed  or 
devised  as  a  charity."  To  the  same  effect  see 
the  opinion  of  Judge  Breck  in  Hadden  v. 
Chorn,  8  B.  Mon.  78,  and  that  of  Judge  Simp- 
son in  Berryman  v.  Reese,  11  B.  Mon.  287. 
Tbis  doctrine  was  expressly  recognized  by 
Judge  Pryor  in  his  oplnlcm  in  Ransom  v. 
Rogers  (Oct  2,  1884),  the  syllabus  of  which 
Is  given  In  8  Ky.  Law  Rep.  290,  though  in 
that  case  it  was  held  that  tbe  church,  by  Its 
voluntary  action,  bad  undertaken  to  act  un- 
der chapter  IS  of  the  General  Statutes,  and 
had  thereby  become  subject  to  the  conditions 
expressed  in  the  act  As  the  statute  does 
not  apply,  the  conclusion  stated  by  Judge 
Robertson  In  the  case  of  Shannon  v.  Frost 
supra,— a  case  strikingly  similar  in  many  re- 
spects to  the  case  at  bar,— is  completely  ap- 
plicable: "This  court  having  no  ecclesiasti- 
cal Jurisdiction,  cannot  revise  or  question  or- 
dinary acts  of  church  discipline  or  excision. 
Our  only  Judicial  power  in  the  case  arises 
from  the  conflicting  claims  of  the  parties  to 
the  church  property  and  the  use  of  It  and 
these  we  must  decide  as  we  do  all  other  civil 
controversies  brought  to  this  tribunal  for 
ultimate  decision.  We  cannot  decide  who 
ought  to  be  members  of  the  church,  nor 
whether  tbe  excommunicated  have  been  Just- 
ly or  unjustly,  regularly  or  Irregrularly,  cut 
off  from  the  body  of  tbe  church.  We  must 
take  the  fact  of  expulsion  as  conclusive  proof 
that  tbe  persons  expelled  are  not  now  mem-^ 
bers  of  the  repudiating  church;  for,  whether 
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right  or  wrong,  the  act  of  excommnntcatlon 
must,  as  to  the  fact  of  membership,  be  la.w 
to  this  court  For  every  Judicial  purpose  in 
this  case,  therefore,  we  must  consider  the 
persons  who  were  expelled  by  a  yote  of  the 
church  8Ji  no  longer  members  of  that  church, 
or  entitled  to  any  rights  or  privileges  inci- 
dental to  or  resulting  from  membership  there- 
in. As  the  conveyance  from  Crittenden  was 
to  the  use  of  the  Baptist  Church  as  an  or- 
iganized  body  of  professing  Christians  in 
iFrankfort,  every  member  of  that  church  has 
'  a  beneficial  Interest  in  the  property  thus  con- 
veyed so  long  as  he  or  she  shall  continue  to 
be  a  member,  but  no  longer.  It  is  only  as  a 
constituent  element  of  the  aggregated  body 
or  church  that  any  person  can  acquire  or 
hold,  as  a  cestui  que  trust  any  interest  in 
the  property  thus  dedicated  to  that  cbuicb. 
Curd  V.  Wallace,  7  Dana,  196,  82  Am.  Dec. 
85.  Such  is  tlie  effect  of  this  conveyance  to 
congregational  nsea,  and  such  the  civil  law 
of  our  state;  and  upon  this  foundation  alone 
must  oar  decistoa  rest  The  Judicial  eye  of 
the  civil  authority  of  this  land  of  religious 
liberty  cannot  penetrate  the  veil  of  the 
church,  nor  can  the  arm  of  this  court  either 
rend  or  touch  that  veil  for  the  forbidden 
purpose  of  vindicating  the  alleged  wrongs  of 
the  exdnded  members.  When  they  became 
members  they  did  so  on  the  condition  of  con- 
tinuing or  not,  as  themselves  and  their  church 
might  determine.  In  that  respect  they  vol- 
untarily subjected  themselves  to  the  ecclea- 
lastical  power,  and  cannot  invoke  the  super- 
vision or  control  of  that  Jurisdiction  by  this 
or  any  other  civil  tribunal."  See,  also,  Gib- 
son V.  Armstrong,  7  B.  Mon.  481;  Haddon  y. 
Cbom,  8  B.  Mon.  75;  Cahlll  v.  Bigger,  Id.  213; 
Berryman  v.  Reese,  11  B.  Mon.  287;  and  Igle- 
hart  T.  Rowe  (Ky.)  47  S.  W.  575.  See,  also, 
the  elaborat«  opinion  of  Jndge  Lurton,  March 
6,  1882,  in  the  Primitive  Baptist  Church  case 
of  Nance  t.  Busby  (Tenn.  Sup.)  18  S.  W.  874. 
That  the  action  can  be  maintained  by  the 
committee  ia,  we  think,  clear,  notwithstand- 
ing the  apparent  appeal  of  the  act  of  1835 
(Lougblxnroqgh,  Ky.  St  p.  499)  authorizing 
the  appointment  of  a  committee  for  sncb  pur- 
pose; for  this  right  is  recognized  to  exist 
Independent  of  the  statute  of  1835,  in  Berry- 
man  v.  Reese,  11  B.  Mon.  288,  and  in  Haddon 
T.  Chom,  supra,  citing  Beatty  t.  Knrts,  2 
Pet  560,  7  L.  Ed.  621. 

For  the  reasons  given,  the  Judgment  Is  a£- 
firmed. 


LORD  V.  NEW  YORK  LIFE  INS.  00.  et  al. 
(Sapreme  Court  of  Texas.    Feb.  8,  1903.) 

Vtra   mSURANCB-OIFT-EVIDENOI^-QUBS- 

TION  FOR  JURY— SUFFICIENCY— DSC- 

LARATIONB  OF  INSURED. 

1.  A  brother,  who  stood  in  loco  parentis  to 
his  sister,  edacating  and  supporting  her,  made 
repeated  declarations,  both  oefore  and  after 
his  marriage,  that  he  had  provided  for  her,  in 
ca^e  of  bis  death,  hy  insurance,  and  that  a  cer- 
tain policy  payable  to  hia  estate  was  for  her; 


saying,  "It  is  hers,"  and  "It  Is  Kate's."  Th? 
only  property  owned  by  her,  which  was  shares 
in  a  corporation,  waa  in  his  cnatody,  with  pow- 
er of  attorney  to  manage  it  At  one  time  he 
had  delivered  a  package  of  papers  to  a  third 
party,  to  be  cared  for,  stating  that  in  this  was 
a  policy  for  his  sister.  Subseguently  he  took 
possession  of  the  package,  and  after  his  death 
the  policy  was  in  the  custody  of  bankers,  field, 
that  the  evidence  waa  sufficient  as  a  matter  of 
law,  to  support  a  finding  in  favor  of  the  sister. 
2.  In  an  action  to  procure  payment  on  a  life 
inauranca  policy  by  one  claiming  it  as  a  gift 
from  tile  insured,  the  declarations  of  the  insur- 
ed were  competent  to  prove  both  the  gift  and 
the  delivery. 

Certificate  of  dissent  from  court  of  civil 
appeals  of  B'irst  supreme  Judicial  district 

Action  by  Kate  Lord  against  the  New 
Tork  Life  Insurance  Company  and  Margaret 
O.  Lord  to  compel  the  payment  to  plaintiff 
of  a  policy  of  insurance.  There  was  a  Judg- 
ment of  the  court  of  civil  appeals  (65  8.  W. 
609)  affirming  a  Judgment  in  plaintiff's  favor. 
Case  certified  to  this  court  Decision  In 
plaintiff's  favor. 

Mart  H.  Royston  and  Klebefg  &  Neethe, 
for  appellant  Fruit  &  Smith,  R.  W.  Flour- 
noy,  and  Wm.  B.  Lockhart,  for  appellee  Kate 
Lord.  Harris  &  Harris,  tor  appellee  New 
York  Life  Ins.  Ca 

BROWN,  3.  In  the  above-entitled  cause 
on  appeal  from  the  district  court  of  Galves- 
ton county  for  the  Tenth  Judicial  district  to 
the  conrt  of  civil  appeals  for  the  First  su- 
preme Judicial  district  Judgment  was  render- 
ed on  the  7th  day  of  November,  1901,  affirm- 
ing the  Judgment  of  the  conrt  below.  From 
said  Judgment  Associate  Justice  Pleasants 
dissented,  and  upon  the  motion  of  the  appel- 
lant the  point  of  dissent  Is  oertlfled  to  the 
supreme  court  (or  decision: 

"The  ooatroversy  was  as  to  the  ownership 
of  the  proceeds  of  a  policy  of  Insurance  for 
$10,000  upon  the  life  of  Richard  Lord,  deceas- 
ed, issued  by  the  New  York  Life  Insurance 
Company.  Upoo  its  face  the  policy  Is  payable 
to  the  executors,  administrators,  or  assigns  of 
the  insured.'  Hlchaid  Lord  died  September  8, 
1900,  leaving  a  will,  la  which  he  devised  all 
his  property  of  whatever  diaracter  to  his  wife, 
Margaret  G.  Lord.  Kate  Lord,  a  sister  of  the 
deceased,  claimed  the  policy  of  Insurance  as 
a  gift  from  her  brother,  and  brought  this  suit 
against  the  Insurance  company  and  Margaret 
O.  Lord  to  require  the  proceeds  to  be  paid 
to  her.  The  Insnrance  company  admits  lia- 
bility upon  the  policy  for  the  snm  pf  $14,428, 
and  offers  to  pay  the  money  to  whichever  of 
the  parties  the  court  shall  adjudge  is  entitled 
to  It  A  trial  by  Jury  in  the  court  below 
resulted  in  a  Judgment  in  favor  of  the  plain- 
tiff, Kate  Lord,  against  the  Insnrance  com- 
pany, for  the  amount  above  stated.  From 
that  Judgment  Margaret  Q.  Lord  has  ap- 
pealed. 

"Richard  Lord  and  tlie  defendant  Mar- 
garet G.  Lord  were  married  June  29,  1809i 
He  was  about  43  years  of  age  at  the  time  of 
his  marriage;    and  his  sister,  the  plaintiff. 
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was  then  about  27  yean  of  age.  When  Kate 
Ixird  waa  about  12  or  13  years  old,  her  mother 
died.  Kot  long  after  the  death  of  the  moth- 
er, their  father  went  to  Socth  Amaica, 
where  he  died  within  a  short  time.  After 
the  death  of  her  mother,  and  until  lila  death, 
Kate  liord  waa  aupported  entirely  by  her 
brother,  Blchard  Lord.  She  had  no  propertjr 
except  an  Interest  in  atmie  shares  of  miniss 
stock,  inherited  from  her  father,  and  it  yield- 
ed  no  income.  The  relations  between  the 
brothor  and  sister  wwe  of  the  most  affec- 
tionate nature,  and  he  provided  liberally  for 
her  support  and  education.  After  she  left 
school,  she  lived  with  him  nntil  his  mar- 
riage^ and  until  his  death  had  permission  to 
draw  against  his  banh  account.  At  his  death 
Blchard  Lord  Itft  but  Uttle  property  except 
some  policies  of  VUt  Insurance.  These  pol- 
icies were  all  contained  in  a  box,  which  was 
locked,  and  left  by  him  in  the  custody  of 
Adoue  &  Lobit,  bankers  in  OalTCston,  In 
whose  possession  it  waa  at  the  time  of  his 
death.  Among  the  policies  were  two  payable 
to  the  wife,  amounting  to  $20,000;  an  ac- 
cident policy  for  16,000,  payable,  in  case  of 
death,  to  Kate  Lord;  and  three  policies  pay- 
able to  the  estate  of  the  deceased,  one  of 
which  was  the  one  in  controTeny.  All  of 
them  were  issued  after  the  marriage  of  Bieb- 
ard  Lord  and  the  defendant  Margaret  O. 
Lord,  except  the  one  claimed  in  this  suit  by 
the  plaintiff,  Kate  Lord.  It  bears  date  Oc- 
tober 31,  1884,  and  was  the  only  insurance 
Lord  ever  had  upon  his  life  prior  to  his  mai^ 
riage.  The  policy  is  set  out  at  page  62  of 
the  transcript,  and  either  party,  if  it  Is  deem- 
ed necessary,  may  file  with  this  certificate  a 
copy  thereof.  It  la  on  the  20  years'  accumu- 
lation plan,  and,  among  other  bensOts  at  the 
iqitlon  of  the  insured,  it  had  a  cash  surrender 
Tslue  at  the  end  of  the  p«iod,  and  entitled 
the  insured  to  procure  loans  during  the  pe- 
riod. 

"The  plaintiff  Introduced  several  witnesses 
as  to  declarations  made  by  Blchard  Lord  in 
his  lifetime  to  show  that  he  had  given  her 
the  p<dicy  in  suit.  Bmma  J.  McLellan  tea- 
tifled  that  some  time  in  1894,  before  the  issut 
ance  of  the  policy,  Blchard  Lord  told  her  that 
he  would  leave  his  sister  provided  for  with 
life  insurance;  and  in  1886  he  said  that  ha 
liad  taken  out  this  policy  for  her,  that  he 
waa  not  a  man  to  save  money,  and  that  he 
bad  left  her  provided  for  in  Uf*  insurance. 
Charlea  Vldor,  an  insurance  agent  testified 
that  he  was  well  acquainted  and  intimate 
with  I>ord;  that  live  or  six  years  ago  he  had 
aaked  Lord  why  be  did  not  take  out  a  life 
policy,  and  that  Lord  replied  that  he  had  a 
policy  for  110,000,  and  that  waa  all  he  want- 
ed, as  he  only  had  his  sister  to  care  for;  that 
tiie  poUcj  waa  (or  the  benefit  of  bis  sister, 
and  that  he  did  not  care  to  have  any  more. 
Louis  Wortham,  also  an  insurance  agent,  had 
a  conTeraatlon  with  Lord  in  1880,  prior  to  his 
marriage,  and  also  In  1806  at  1897,  with  ref- 
ersnce  to  Insocanoe.    They  were  frieodB,  and 


their  relations  were  intimate.  The  witness 
said  that  Lord  told  hhn  that  be  had  a  policy 
in  the  New  York  Life  for  the  benefit  of  hta 
riater,  of  whom  he  spoke  aa  'Kitty';  that 
the  policy  was  hers.  A.  A.  Green,  Jr.,  tes- 
tified that  be  was  a  Ufa  fauurance  manager, 
and  knew  Bldiaid  Lord  In  his  lifetime  quite 
weU;  that  hi  August;  ISBS.  he  had  solicited 
bim  tar  insurance;  that  he  said  that  he  had 
one  policy  for  flO,000  la  the  New  York  Llfa 
Insurance  Company;  that  that  policy  waa 
hia  Bister  Kitty's,  and  that  he  would  like  to 
have  (10,000  additional  iaanrance  )t  he  could 
stand  the  ezamlaatioo.  Witness  wrote  his 
^tpUcstion,  but  the  company  applied  to  de- 
dlned  to  issue  the  poUey.  This  witness  also 
testified:  'When  I  came  to  aMk  btan  to  whom 
he  wanted  this  policy  payable,  he  said:  "This 
policy  in  the  New  York  Lite  is   Katie's. 

*  *    *    You  know  I  am  edueating  a  glil> 

*  *  *  Just  make  that  payable  to  myself, 
and  I  will  arrange  fbr  that."  '  James  Irwin, 
also  an  Insurance  agent,  testified  that  Lord 
applied  to  blm  for  insvanee  in  December, 
1889,  about  aix  months  after  bis  marriage; 
that  the  witness  asked  him  it  he  had  any  in- 
surance, and  be  answered,  'Yes,'  be  had 
some  for  his  sister  'Katie.'  Witness  sng>- 
gested  ttiat  he  ought  ta  take  evt  some  lnsin> 
ance  for  Us  wife,  and  he  said.  If  I  thought 
yon  could  get  me  tbraugh,  I  would.'  Wit- 
ness submitted  Lord's  name  to  the  company 
represented  by  bim,  and  ft  wrote  the  f20,000 
for  the  benefit  of  the  wife.  NeU  P.  Ander- 
son testified  that  he  resided  in  Ft  Worth, 
and  was  a  general  agent  far  McFadden  Bros. 
In  the  cotton  bualness;  that  Blchard  Lord 
had  been  In  the  employ  of  the  firm  from 
about  1891  or  1882  until  hts  death,  and  that 
he  had  known  him  since  1887  or  1888.  They 
were  in  business  touch  with  each  other  ev- 
ery year,  but  Lord's  ofllce  would  be  changed 
from  year  to  year.  The  witness  said:  'I 
think  It  was  in  1884v'-the  latter  part  of  that 
year,  •  •  •  tix.  Lord  gave  me  some  val- 
uable papera  in  a  sealed  envelope,  to  be  cared 
for  for  him;  aaking  me  if  I  eonld  take  care 
of  them  in  my  safe  I  tidd  hhn,  "Yes,"  I 
would  put  them  in  my  private  tflt  When  he 
handed  them  to  me,  he  says,  "In  this  is  a 
policy  for  my  sister,  Kate." '  Witness  kept 
the  papers  for  about  a  year,  when  Lord  call- 
ed for  them,  and  he  delivered  them  to  him. 
The  attention  of  the  witness  was  not  direct- 
ed to  any  other  paper  in  the  package,  and 
tbe  matter  was  never  mentioned  again.  It 
appeared  from  the  evidence  that  Lord  was  a 
man  of  good  business  qualifications,  and  un- 
derstood the  effect  of  the  language  of  the  pol- 
icy, and  knew  what  would  be  necessary  to 
make  it  payable  to  his  sister. 

"In  al&rming  the  Judgment  of  the  court 
below,  this  court  sustained  the  verdict  of  the 
Jury,  and  held  that  there  waa  sufficient  legal 
evidence  to  support  the  finding  of  the  Jury 
that  Blchard  I^rd  gave  the  policy  of  Insur- 
ance to  bis  sister,  and  that  actual  dellverj 
thereof  might  be  implied  from  tbe  evidence. 
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ABSoclate  Justice  Pleasants  dissented  from 
the  conclusion  oC  the  majority  upmi  the 
ground  that  the  evidence  was  InsufiElcient  in 
law  to  sustain  the  finding  of  the  Jury  that  the 
policy  was  given  by  Richard  Lord  to  the  ap- 
pellee. The  question  Is  therefore  certifled  to 
the  supreme  court  for  decision  wbethw  or 
not  there  was  any  evidence  legally  sufScient 
to  support  the  verdict  of  the  Jury  that  Rich- 
ard Lord  had  given  the  policy  to  his  sister, 
Kate  Lord." 

In  order  to  sustain  the  Judgment  of  the 
trial  court  and  the  majority  of  the  court 
of  civil  appeals,  the  evidence  must  be  suffi- 
cient to  Justify  the  finding  that  Richard 
liOrd  gave  the  policy  of  insurance  in  contro- 
versy in  this  suit  to  his  sister,  Kate,  and 
delivered  It  to  her  In  such  manner  as  to  pass 
the  title  thereto  so  that  he  had  no  control 
over  the  title  thereafter.  Whether  or  not 
there  was  such  a  delivery  was  a  question  of 
fact  to  be  tried  by  the  Jury,  and  was  capa- 
ble of  proof  in  the  same  manner  and  by  the 
same  character  of  evidence  as  would  estab- 
lish the  gift  Itself,  or  any  other  issuable 
fact  In  the  case.  The  declarations  of  Rich- 
ard Lord  introduced  in  evidence  were  com- 
petent to  prove  both  the  gift  and  the  de- 
livery. Thomt  Olfts,  I  230;  Hansell  v. 
Bryan,  19  Oa.  167;  Sprouse  v.  Llttlejohn, 
22  S.  C.  368.  The  ai^ellant  cites  as  author- 
ity to  the  contrary  of  this  proposition  the 
case  of  Chambers  v.  McOreery,  45  C.  C.  A. 
322,  106  Fed.  368.  That  case  holds  squarely 
that  the  delivery  of  a  gift  cannot  be  proved 
by  the  declarations  of  the  donor,  but  no  an- 
tbority  Is  cited  In  support  of  that  proposition, 
and  we  have  found  none  agreeing  with  It 
We  see  no  reason  why  the  fact  of  delivery 
could  not  be  as  well  proved  by  a  declaration 
as  the  fact  of  gift  itself,  or  any  other  fact 
about  which  a  party  had  made  a  declara- 
tion against  his  own  Interest  The  declara- 
tions made  by  Richard  Lord  being  admissible 
and  admitted  In  evidence,  the  question  arises, 
what  probative  force  are  they  entitled  to? 
To  Lonls  Wortham,  Insurance  agent.  Lord 
stated  the  policy  in  this  suit  "is  hers,"  mean- 
ing Miss  Kate  Lord;  and,  speaking  to  Mr. 
Green  of  this  poUcy,  said,  "It  is  Kate's." 
These  statements  were  equivalent  to  saying 
the  policy  was  the  property  of  his  sister, 
Kate,  from  which  the  Jury  might  infer  that 
Richard  Lord  had  given  it  to  his  sister,  and 
that  he  had  actually  delivered  It  Into  her 
possession,  or  done  that  which  was  equiv- 
alent to  such  act  of  delivery,  and  every  other 
act  necessary  to  transfer  It  to  her.  It  could 
not  be  true  that  it  bdonged  to  his  sister, 
Kate,— or,  In  the  language  used,  that  It  was 
hers;  or  Kate's,  as  stated  by  one  witness,— 
imless  Lord  bad  given  It  to  her,  and  had 
actually  delivered  it,  because  the  right  of 
property  could  not  have  passed  without  such 
act  of  delivery.  2  TayL  Bv.  S  800;  1  Greenl. 
By.  (I6th  Ed.)  §  663-1;  Hancock  v.  Lumber 
Co.,  65  Tex.  225;  Stevens  v.  Masterson,  90 
Tex.  417,  39  S.  W.  292,  921;  Howard  v.  Per- 


ry, 7  Tex.  259;  Hunt  ▼.  Hunt,  119  Mass. 
474;  KeUy  v.  Maness,  123  N.  C.  236,  81  S.  R 
400;  Sprouse  v.  Llttlejohn.  22  S.  a  358; 
Hansell  v.  Bryan,  19  Oa.  167.  In  Howard  v. 
Perry  It  was  necessary  for  the  plaintiff  to 
prove  that  the  certificate  by  which  tlie  land 
was  located  had  been  presented  to  the  land 
board  and  approved,  or  suit  filed,  and  Judg- 
ment of  approval  entered;  and  the  court 
said:  "It  appears  that  the  plaintiffs  admit- 
ted on  the  trial  that  It  was  a  good  certificate. 
By  this  it  must  have  been  intended  tbat 
It  was  a  certificate  which  had  been  duly 
recommended;  for  otherwise  It  could  not 
have  been  said  to  be  a  'good'  oertiflcate. 
No  other  sensiUe  meaning  can  be  attached 
to  the  word  'good,'  as  here  employed,  tlian 
that  it  was  used  to  denote  a  certificate  which 
was  good  in  law  In  contradistinction  to  such 
as  are  deemed  fraudulent  and  void."  The 
supreme  court  of  South  Carolina,  in  passing 
upon  a  similar  question,  said:  "It  is  true 
that  delivery  must  be  proved,  but  this  is  a 
question  of  fact  for  the  Jury,  and.  inas- 
much 08  there  can  be  no  complete  and  legal 
gift  without  delivery,  the  very  use  of  tlie 
term  'gift'  or  'I  have  given,'  may  sometimes 
be  Intended  to  Include  the  delivery;  and 
where,  therefore,  such  declarations  have 
been  used  by  the  donor,  and  they  are  admit- 
ted by  the  court  as  competent  we  think 
it  onght  to  be  left  to  the  Jury  to  say  wheth- 
er the  gift  has  been  proved,  including  the 
delivery,  and  it  ought  not  to  be  laid  down 
as  a  rule  of  law  to  govern  the  Jury  that  such 
declarations  In  themselves  are  insufficient 
to  prove  the  gift"  Sprouse  v.  Llttlejobn, 
supra.  In  the  case  of  Cbevalller  v.  Wtlsou, 
1  Tex.  161,  the  supreme  court  held  that  the 
declaration  of  the  donor  that  she  hod  given 
the  property  in  question  to  the  donee  was 
not  sufficient  to  sustain  the  Judgment  but  in 
that  case  the  court  was  acting  with  power 
to  review  the  facts  as  well  as  the  law,  and 
the  question  now  presented  was  not  before 
that  court  The  following  language  shows 
that  the  supreme  court  decided  the  case 
on  the  ineponderance  of  the  evidence:  "We 
have  heretofore  considered  the  claim  of  the 
petitioners  on  the  acknowledgment  of  Mrs. 
Wadllngton  that  she  bad  given  the  property 
to  her  daughter,  and  have  seen  the  effect  of 
such  acknowledgment  counteracted  by  all 
the  facta  of  the  casa  This,  however,  was 
but  the  evidence  of  one  of  the  witnesses; 
and  the  question  must  be  decided,  not  on 
his,  but  on  the  testimony  of  the  others, 
which  goes  only  to  the  extent  that  the  moth- 
er Intended  the  slave  for  her  daughter,  at 
her  (the  mother's)  death."  It  has  been  fre- 
quently said  by  Judges  In  delivering  opinions 
upon  questions  of  parol  gifts  that  the  evi- 
dence must  be  clear  and  satisfactory,  and  it 
has  not  been  unfrequently  the  case  that 
they  have  refused  to  sustain  Judgments  based 
upon  evidence  as  strong  as  that  presented 
in  this  case;  but  those  decisions  are  mode 
upon  the  weight  of  all  the  evidence,  and  are 
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the  remiltg  of  the  Influence  the  testimony  had 
npon  the  mind  of  the  court  .They  are  there- 
fore not  authority  In  the  determination  of 
the  question  submitted.  The  rule  by  which 
this  court  must  be  goyemed  is,  "if  the  testi- 
mony is  of  such  a  character  that  there  Is 
no  room  for  ordinary  minds  to  ditCer  as 
to  the  conclusion  to  be  drawn  from  it,"  that 
there  was  no  evidence  of  delivery,  the  ques- 
tion must  be  answered  in  the  negative.  The 
converse  of  that  proposition  is  Just  as  true, 
—If,  npon  tbe  evidence  in  the  record,  ordinary 
minds  might  diflCer  as  to  the  conclusion  to  be 
drawn  upon  the  issue  of  delivery,  the  answer 
most  be  in  tbe  affirmative.  We  are  of  opin- 
ion that  tbe  evidence  in  tills  case  is  not  of 
the  character  which  would  have  Justified 
tbe  district  Judge  in  taking  the  qtestton  from 
the  Jury;  in  other  words,  the  evidence  was 
snffldent  to  raise  an  issue  of  fact  whether 
there  bad  been  an  actual  delivery  of  the  pol- 
icy or  not 

We  answer  that  the  facts  certified  pre- 
sent sufficient  evidence  as  a  matter  of  law 
to  support  the  finding  of  the  Jury  that  Bicb- 
ard  Lord  did  give  the  policy  to  his  sister, 
Kate  lord. 


GRAVES  V.  KINNBY  et  aL 

(Supreme  Court  of  Texas.    Jan.  81,  1902.) 

VENDOR'S    UEN— APPBARANCS-BONA    FIDB 
INDORSBB. 

The  owner  of  a  homestead,  to  raise  mon- 
ey, prepared  a  deed  to  a  pretended  purchaser, 
reciting  a  cash  consideration  and  note  for  the 
balance,  and  indaced  hla  wife  to  execute  the 
deed  by  canaing  her  to  believe  the  transaction 
was  an  aetaal  sale.  Tbe  deed  was  delivered  to 
tbe  grantee  named  therein  and  recorded,  and 
he  executed  tbe  note  to  the  husband.  Plaintiff 
received  tbe  note  as  indorsee  for  value,  before 
maturity,  without  notice  that  the  transaction 
was  otiier  than  appeared  on  the  face  of  the 
papers.  Held,  that  plaintiff  was  entitled  to  a 
uen  to  secure  the  not?,  though,  as  between  the 
immediate  parties  to  the  original  transaction, 
there  wa?  no  vendor's  U«n. 

E^ror  from  court  of  dvll  appeals  of  Third 
supreme  Judicial  district 

Action  by  D.  P.  Kinney  against  Elizabeth 
J.  OntTes  and  others.  From  a  Judgment  of 
tbe  court  of  civil  appeals  (64  S.  W.  1094)  af- 
firming a  Judgment  of  the  district  court  in 
favor  of  plaintiff,  defendant  Blizabetb  J. 
Graves  brings  error.    Affirmed. 

W.  M.  Walton  and  A  S.  Phelps,  for  plain- 
tiff In  error.  Moore  &  Moore  and  M.  O. 
Granberry,  for  defendant  in  error  Kinney. 
D.  W.  Doom  and  D.  H.  Doom,  for  defendant 
bi  oTor  Richardson. 

WILLIAMS,  J.  As  appears  from  the  con- 
clusions of  tbe  trial  Judge,  the  place  in  con- 
troversy was  the  homestead  of  I.  B.  and 
Elizabeth  3.  Graves,  and  they  were  in  pos- 
Mssion  of  it  as  such  throughout  the  transac- 
tions in  question.  I.  B.  Graves  and  M.  H. 
McLanrin,  in  order  to  raise  money  for  pur- 
poses of  their  own  upon  the  security  of  tbe 


homestead,  agreed  upon  a  plan  by  which 
Graves  and  wife  were  to  make  a  deeid  to  Mc- 
Laurln  for  the  place,  and  the  latter  was  to 
execute  bis  note  to  Graves,  pretendedly  for 
part  of  the  purchase  money.  A  deed  was 
prepared  for  signature  by  Graves  and  wife, 
reciting  as  its  consideration  a  cash  payment 
of  (1,700  and  a  note  for  $1,100,  and  purport- 
ing to  convey  the  property  to  McLaurin. 
This  was  presented  to  Mrs.  Graves  for  execu- 
tion, and  she  was  induced  to  believe  tliat  It 
was  intended,  according  to  its  purport,  to 
effect  a  real  sale  of  the  property.  She  at 
first  objected,  but  upon  the  promise  of  her 
husband  that  the  proceeds  sliould  be  invest- 
ed in  another  home,  finally  assented,  and 
executed  and  acknowledged  the  deed,  still 
believing  that  the  transaction  was  a  real 
sale  for  tbe  recited  consideration.  No  money 
was  paid  by  McLanrin,  nor  was  there  any 
purpose  on  bis  and  Graves'  part  to  make  a 
real  sale  and  purchase;  their  scheme  being 
to  raise  money  upon  the  note.  The  deed, 
properly  executed  and  acknowledged,  was 
delivered  to  McLaurin  and  placed  of  record, 
and  the  note  recited  in  it  was  executed  to 
Graves.  Graves  assigned  the  note  to  J.  P. 
Richardson  for  full  value  before  its  matur- 
ity; Richardson  having  no  notice  of  the  true 
nature  of  the  transaction  between  Graves 
and  wife  and  M':Lanrin,  or  that  it  was  not 
truly  represented  by  the  papers  executed. 
Defendant  in  error  Kinney  acquired  the  note 
after  maturity  from  Richardson,  and  brought 
this  suit  against  McLaurin,  Graves  and  wife^ 
and  Richardson  to  recover  the  amount  due 
upon  it  and  to  foreclose  tbe  lien  upon  the 
property.  Mrs  Graves  set  up  the  facts  of 
the  transaction  as  stated  to  defeat  the  lien 
asswted.  Kinney  and  Richardson  pleaded 
that  tbe  latter  acquired  the  note  and  lien 
under  the  deed  to  McLaurin  before  maturity 
of  the  note,  for  a  valuable  consideration, 
without  notice.  The  plaiotlff  recovered  un- 
der this  plea  in  the  district  court  and  the 
judgment  was  afilrmed  by  the  court  of  civil 
appeals. 

The  transaction,  being  in  the  form  of  a 
sale,  but  in  reality  an  attempt  on  the  part  of 
Graves  to  Incumber  the  homestead  to  secure 
the  payment  of  money,  was  a  "pretended 
sale."  It  involved  a  "condition  of  defea- 
sance"; for,  under  the  arrangement  between 
Graves  and  McLaurin,  payment  of  the  note 
would  have  put  an  end  to  the  pretended  con- 
veyance. It  therefore  comes  within  tbe  pro- 
vision of  section  50,  art  16,  of  tbe  constitu- 
tion, that  "ail  pretended  sales  of  the  home- 
stead involving  any  condition  of  defeasance 
shall  be  void."  Tbe  understanding  of  the 
wife  that  she  was  making  a  sale  could  not 
give  such  effect  to  the  transaction  really  con- 
Bommated  between  Graves  and  McLaurin, 
because  (1)  her  husband  never  Joined  in  a 
sale;  and  (2)  tbe  sale  to  which  she  assented 
was  never  consummated.  Cole  v.  Bammel, 
62  Tex.  108.  It  is  plain,  therefore,  that  no 
right  to  tbe  property  ever  vested  In   Mc 
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Laurin,  and  no  Hen  upon  It,  good  against 
Mrs.  QraTee,  as  between  the  parties,  ever 
arose.  But  to  the  purchaser  of  the  note  the 
papers  executed  by  all  the  parties  presented 
a  transaction  In  which  there  was  a  regular 
and  lawful  sale  of  the  homestead.  In  which 
the  cash  Installment  of  the  purchase  money 
bad  been  paid,  and  the  remainder  was  se- 
cured by  the  note,  with  a  valid  Hen  on  the 
property;  and  the  question  la  whetho:  the 
court.  In  ascertaining  his  rights,  should  look 
behind  the  evidence  of  their  rights  which 
the  other  parties  had  thus  created,  and  upon 
which  he  acted,  or  should,  In  his  favor,  hold 
them  to  the  transaction  as  they  had  made  It 
appear  to  be.  The  decisions  of  this  court 
have,  it  seems  to  us,  settled  the  question  in 
favor  of  tJie  purchaser.  Hurt  v.  Ocoper,  63 
Tex.  362;  Heldenhehner  v.  Stewart,  65  Tex. 
321;  Love  v.  Breedlove,  75  Tex.  640,  13  S. 
W.  222;  Eyiar  v.  Eylar,  60  Tex.  816.  In 
these  cases,  transactions  which  fell  as  com- 
pletely within  the  constitutional  provisions 
as  that  involved  In  this  case  were  passed 
upon;  and  it  was  held  that  a  purchaser  of 
a  note  given  for  purchase  money  in  an  ap- 
parent sale  bf  the  homestead,  or  a  purchaser 
or  subsequent  mortgagee  of  the  property  it- 
self, was  entitled  to  protection  against  the 
claim  of  the  wife  that  the  transaction  was 
really  an  attempt  to  mortgage  the  property 
under  the  form  (rf  a  sale.  It  seems,  from 
the  RH>ortB,  that  in  all  of  the  cases  cited  the 
wife  knew  ths  trae  nature  of  the  transac- 
tlcms  when  she  executed  the  deeds  upon 
which  the  purchaser  relied;  and  It  is  argued 
(and  we  were  at  first  somewhat  impressed 
with  the  view)  that  this  fact,  in  principle, 
distinguished  this  case  from  those  If  the 
former  decisloiis  vested  upon  the  doctrine  of 
estoppel  of  the  married  women  by  their 
fraudulent  conduct,  the  question  might  be 
open  whether  or  not  an  estoppel  could  arise 
from  such  an  act  on  Mrs.  Oraves'  part  as 
this  case  discloses.  But  the  opinions,  except 
one,  proceed  exclusively  upon  the  principles 
of  law  existing  In  favor  of  bona  fide  pnr- 
chasers;  and  In  the  excepted  case  (Helden- 
heimer  v.  Stewart)  both  that  doctrine  and 
that  of  estoppel  are  stated  In  the  opinion. 
The  original  record  in  that  case  shows,  how- 
ever, that  the  sole  ground  relied  on  to  defeat 
the  claim  of  homestead  was  that  of  bona 
fide  purchase;  no  estcqppel  being  pleaded  or 
claimed  In  the  briefs.  The  transactions  in 
those  cases  were,  upon  the  real  facts,  as  com- 
pletely without  efCect  between  th«  parties  as 
the  one  under  review,  but  the  rights  of  the 
purchaser  were  held  to  depend  upon  the  facts 
as  the  parties  had  made  them  appear  to  him. 
Obviously,  the  state  of  the  wife's  knowledge 
when  she  executed  the  deed  cannot  afTect 
the  question  of  the  good  faith  vel  non  of  the 
purchaser,  when  he  knew  nothing  of  It  be- 
yond the  evidence  afforded  by  the  deed;  and, 
accordingly,  we  find  no  allusion  to  such  an 
element  in  any  of  the  opinions.  The  doc- 
trine of  these  cases  Is  that  purchasers  have 


the  riglit  to  rely  upon  evidences,  crested  by 
the  owners  of  homesteads,  of  lawful  aaH 
regular  sales  thereof,  and  that  evidence  tliat 
the  parties  did  not  intend  what  their  acts 
represented  is  IneSeetnal  against  such  pur- 
chasers. 

The  Judgments  of  the  courts  below  were 
In  accordance  with  this  role,  and  most  be 
affirmed.   Affirmed. 


rtATTMS  ODTTNTTY  v.  CLUB  LAND  ft  CAT- 
TLE OO.  et  aL 

(Supreme  Court  of  Texas.    Jan.  SO,  1902.) 

SCHOOL  LANDS— CONVEYANCB— APPLICATION 
OP  PROCEBDS-CONDinONS  OP  EBCOVERT— 
ADUINISISATORS  —  COVENANTS  OP  WAB- 
EANTT, 

1.  Under  Const.  1876,  art.  7,  t  6,  giving  a 
county  power  to  sell  and  dispose  of  its  school 
lands  in  the  manner  pcovidea  by  the  commis- 
sionerB'  court,  and  declaring  that  the  proceeds 
shall  tie  held  in  trust  for  the  public  schools, 
and  invested  in  United  States  or  state  bonds, 
the  commissioners  cannot  convey  school  lands 
to  a  surveyor  in  payment  of  his  services  in 
subdividing  such  lands  for  sale. 

2.  Where  (ounty  comniissioners  convey  a  por- 
tion of  county  school  lands,  the  proceeds  of 
which  are  to  be  held  In  trust  for  the  public 
schools  in  consideration  of  the  grantee's  serv- 
ices in  subdividing  the  whole  tract,  In  a  suit 
aguinst  a  snbseqnent  grantee  to  recover  such 
portion  it  is  not  incumbent  on  the  county,  as 
such  trustee,  to  pay  the  defendant  the  value 
of  such  grantee's  services,  as  the  claim  there- 
for was  not  chargeable  against  the  trust  fund. 

3.  An  administrator  cannot  bind  his  estate 
by  a  covenant  of  warranty. 

4.  Where  an  administrator  recites  in  a  deed 
that  he  does  not  bind  himself  personally,  and 
malceB  covenant  of  warranty  in  bis  capacity  of 
administrator,  be  cannot  be  held  Uabla  per- 
sonally on  such  covenant. 

Error  to  court  of  civil  appeals  of  Second 
supreme  Judicial  district 

Action  by  Dallas  county  against  the  Olub 
Land  &,  Cattle  Company  and  another.  From 
a  Judgment  of  the  court  of  civil  aiipeals  (61 
8.  W.  872)  reversing  a  Judgment  to  plaintiff, 
it  brings  error.  Beversed  in  part  and  af- 
firmed in  part 

G.  O.  Wright  and  K.  R.  Craig,  for  plain- 
tiff In  error.  Matlock,  Miller  &  Dycus,  for 
defendant  in  error  Club  Land  &  Cattle  Co. 
Capps  &  Cantey  and  Theodore  Mack,  for  de- 
fendant In  error  R.  B.  Bishop. 

GAINES,  C.  J.  This  was  an  action  of 
trespass  to  try  title,  brought  by  Dallas  coun- 
ty against  the  Club  Land  tc  Cattle  Company 
to  recover  a  tract  of  about  700  acres  of  land, 
and  was  tried  by  the  court  without  a  Jury. 
The  trial  Judge  filed  his  conclusions  of  fact 
and  the  cause  was  appealed  without  a  state- 
ment of  facts.  From  the  Judgei*8  findings 
the  following  facts  appear:  Some  time  be- 
fore the  9th  day  of  June,  1879,  the  commis- 
sioners' court  of  Dallas  county  entered  into 
a  contract  with  John  Henry  Brown,  la 
which  Brown  agreed  to  survey,  subdivide, 
map,  and  classify  for  the  purposes  of  sale 
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the  school  lands  of  the  county,  and  the  conrt 
promiaed  to  pay  him  for  the  woilc  $260  In 
money,  and  to  convey  to  him  a  i)ortlon  o( 
the  land.  Brown  compiled  -with  the  contract 
on  his  part,  and  the  court,  on  the  day  named 
nhove,  paid  him  the  money  consideration,  as 
promised,  and  caused  to  be  conveyed  to  him 
that  portion  of  the  county  school  lands  which 
Is  now  in  controversy  in  this  suit.  Brown 
sold  and  conveyed  flie  land,  and  the  title, 
such  as  he  had,  passed  hy  a  regular  chain  of 
conveyances  to  one  B.  W.  Harrold.  Harrold 
died,  and  R.  B.  Bishop  became  the  adminis- 
trator of  hla  estate.  The  administnttor  ob- 
tained an  order  of  the  county  court  to  sen 
this  land,  as  vrell  as  other  lands  of  the  es- 
tate, and  agreed  ttiKin  a  sale  of  the  tract 
tu  controversy  to  one  Carver,  who  was  acttag 
solely  for  the  Club  Land  ft  Cattle  Company. 
The  sale  was  reported  and  approved,  and 
thereafter  the  purchase  money  was  paid,  and 
a  deed  of  conveyance  executed  by  the  ad- 
muilBtrator  to  Carver.  But  before  the  deed 
Was  executed  Carver  became  apprised  of  the 
alleged  defect  in  the  title,  and  presumably 
for  that  reason  the  following  stipulation  was 
inserted  therein:  "I  do  not  bind  myself  peP- 
sonaOy,  and  I  maice  fltls  covenant  of  war- 
ranty In  my  capacity  as  administrator,  so 
far  as  I  bave  tbe  power  and  authority  to  do, 
and  BO  further."  It  wonM  seem  that  the 
deed  contained  a  covenant  of  warranty;  bat, 
if  so,  It  does  not  appear  from  the  conclusions 
of  fact,  nor  do  we  deem  it  a  matter  of  any 
importance.  The  trial  Judge,  In  bis  findings, 
also  found  the  following  facts:  "That  Bish- 
op, at  the  time  of  the  delivery  of  the  deed 
of  date  October  21, 1808,  to  Carver,  proratsed 
him  (Carver)  that  he  would  perfect  the  title 
to  the  land  sued  for,  and  secure  a  good  deed 
from  Dallas  county  to  said  land;  that  this 
assurance  and  promise  was  made  by  Bishop 
acting  as  administrator,  and  was  not  made 
by  him  as  an  IndlvMoal,  or  lot  tbe  purpose 
of  Undlng  blmself  personally  so  to  do;  that 
he  (Bishop)  knew  that  the  estate  which  he 
represmted  had  no  title  to  the  land  sued  for 
by  plaintiff  herein,  and  that  Carver  would 
not  have  accepted  tbe  tifle  to  the  land  but 
for  tbe  iHnmise  of  the  administrator  to  per- 
fect tbe  title;  that  Bishop  made  efforts  to 
procure  a  title  from  Dallas  county,  but  failed 
to  do  so."  After  tbe  execution  of  the  deed 
to  him.  Carver  conveyed  the  land  by  a  spe- 
cial warranty  deed  to  tbe  Club  Land  ft  Cat- 
tle Company.  It  was  also  found  that 
Brown's  services  in  subdividing  and  classi- 
fying the  land  were  of  the  reasonable  value 
of  9780,  and,  as  before  stated,  $2C0  bad  been 
paid  blm  In  money.  R.  B.  Bishop  was 
vouched  in  as  a  party  defendant  by  the  Club 
Land  ft  Cattle  Company,  and  a  recovery  was 
aaked  against  Bishop,  both  as  an  individual 
and  In  bis  capacity  as  administrator,  ux>on 
tbe  warranty  contained  in  tbe  deed,  and  up- 
on his  verbal  promise  in  the  event  the  plain- 
tiff should  prevail  In  its  suit.  The  land  and 
cattle  company  also  prayed  that  In  tbe  event 


of  a  recovery  by  the  plaintiff  he  should 
have  a  Judgment  for  the  unpaid  balance  of 
the  value  of  Brown's  services,  and  that  tbe 
recovery  should  be  made  apon  condition  of 
the  payment  to  It  of  such  balance.  The 
conrt  gave  Judgment  for  the  plaintiff  tor  the 
land  and  rents,  and  denied  any  recovery  for 
the  unpaid  balance  of  Brown's  services,  and 
also  adjudged  a  recovery  in  behalf  of  the 
C!lnb  Land  &  Cattle  Company  against  Bish- 
op as  administrator  for  the  purchase  money 
paid  to  him  for  the  land.  The  ClVb  Land  ft 
Cattle  Company  and  Bishop  both  appealed, 
and  upon  the  appeal  tbe  court  of  dvil  ap- 
peals (64  S.  W.  872)  reversed  tbe  Judgment 
against  the  Club  Land  ft  Cattle  Company 
In  so  far  as  It  denied  such  company  a  re- 
covery for  the  balance  It  found  to  be  due 
for  Brown's  services,  but  affirmed  the  Judg- 
ment b)  favor  of  Dallas  county  for  the  land 
in  controversy,  and  gave  the  Club  Land  ft 
Cattle  Company  Judgment  against  plaintiff 
for  such  unpaid  balance.  But  It  also  re- 
versed the  Judgment  In  favor  of  the  Club 
Land  ft  Cattle  Company  against  Bishop  as 
administrator,  and  adjudged  that  it  should 
take  nothing  against  him  either  Indlvldnally 
or  as  administrator. 

As  between  Dallas  county  and  tbe  defend- 
ant company,  tbe  first  question  Is:  Did  the 
commfenloners'  court  of  tbe  county  have  the 
power  to  convey  a  pert  of  Its  school  lands 
for  the  services  of  Brown  In  subdividing 
and  classifying  them  for  the  purpose  of  put-> 
ting  them  on  the  market  for  sale7  The  date 
of  the  aequisltion  of  the  lands  by  the  com- 
pany does  not  appear  from  the  conclusions 
of  fact  But  it  does  appear  that  tbe  con> 
tract  with  Brown  was  entered  into  In  June, 
1879,  at  which  time  tbe  constitution  of  1878 
was  In  force.  Therefore  the  contract  was 
subject  to  Its  limitations.  So  far  as  we  are 
aware,  no  statute  has  ever  been  passed, 
either  by  the  congress  of  the  republic  or  the 
legislature  of  the  state,  which  provided  the 
manner  in  which  the  county  school  lands 
should  be  sold,  except  the  act  of  November 
1,  isae.  Laws  1866,  p.  74.  That  act  author- 
ized the  "police  courts,"  as  the  county  boards 
were  then  called,  to  sell  the  school  lands  of 
their  respective  counties  upon  being  em- 
powered to  do  so  by  the  voters  of  the  coun- 
ties, and  directed  specifically  the  manner  of 
sale.  It  also  provided  that  expenses  of  the 
sale  should  be  paid  out  of  the  interest  aris- 
ing from  the  proceeds  of  the  sale.  Original 
section  6  of  article  7  of  the  constitution  of 
1876,  In  so  far  as  It  bears  upon  the  ques- 
tions in  this  case,  reads  as  follows:  "All 
lands  heretofore  or  hereafter  granted  to  the 
several  counties  of  this  state  for  education 
or  schools  are  of  right  the  property  of  snld 
counties,  respectively,  to  which  they  were 
granted,  and  title  thereto  is  vested  in  said 
counties,  and  no  adverse  possession  or  lim- 
itation shall  ever  be  available  against  the 
title  of  any  county.  Each  county  may  sell* 
or  dispose  of  its  lands  In  whole  or  In  port 
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In  maimer  to  be  provided  by  tbe  commis- 
sioners' court  of  the  county.  •  •  •  Said 
lands,  and  the  proceeds  thereof,  when  sold, 
shall  be  held  by  said  counties  alone  as  a 
trust  for  the  benefit  of  public  schools  there- 
in; said  proceeds  to  be  invested  In  bonds  of 
the  state  of  Texas,  or  of  the  United  States, 
and  only  the  interest  thereon  to  be  used 
and  expended  annually."  This  clearly  su- 
persedes and  repeals  the  act  of  1866,  for  the 
reason  that  the  act  prescribes  the  manner  of 
making  the  sale,  and  makes  the  power  de- 
pendent upon  a  popular  vote,  while  the  con- 
stitution gives  the  absolute  power  of  sale  to 
the  commissioners'  court,  and  leaves  them 
free  to  provide  the  manner  of  sale.  The  de- 
termination of  the  case  must,  therefore,  de- 
pend upon  the  construction  of  the  language 
Just  quoted.  We  have  no  decisions  which 
have  an  important  bearing  upon  the  ques- 
tion. In  the  case  of  Tomllnson  v.  Hopkins 
Co.,  67  Tex.  672,  it  was  held  that  the  com- 
missioners' court  could  not  contract  to  give 
a  surveyor  a  part  of  the  land  to  be  acquired 
as  a  compensation  for  his  services  in  locat- 
ing and  surveying  the  land.  The  ground  up- 
on which  the  decision  was  based  was  that 
the  statutes  under  which  the  lands  were  ac- 
quired prescribed  that  the  expenses  of  lo- 
cating the  certificates  should  be  paid  out  of 
the  county  treasury.  Pasch.  Dig.  arts.  3464, 
8465,  3474-3476.  In  Pulllam  v.  Runnels  Co., 
79  Tex.  363,  15  8.  W.  277,  a  similar  ruling 
was  made  with  reference  to  lands  located 
for  the  counties  under  the  provisions  of  ar- 
ticles 4032  and  4033  of  the  Revised  Statutes 
of  1879.  In  view  of  the  express  provisions 
of  the  statutes  upon  which  these  decisions 
are  based,  the  question  there  presented  Is 
clearly  distinguishable  from  that  presented 
in  this  case.  But  they  forcibly  illustrate  the 
policy  of  our  legislation  with  reference  to 
the  school  lands  of  the  counties,  and  throw 
some  light  upon  the  meaning  of  the  provi- 
sion of  the  constitution  on  that  subject 
Here  the  question  is  not  as  to  the  power  of 
the  commissioners'  court  to  pay  for  locating 
the  certificates  by  a  conveyance  of  a  part 
of  the  land,  but  it  is  as  to  the  power  to  con- 
vey a  part  of  the  land  already  located  in 
payment  for  services  in  subdividing  them  for 
the  purpose  of  placing  them  upon  the  mar- 
ket for  sale  in  separate  parcels.  In  PuUiam 
V.  Runnels  Co.,  cited  above,  it  is.  In  effect, 
held  that  the  commissioners'  court  are  not 
authorized  to  dispose  of  the  lands  otherwise 
than  by  sale  or  lease.  It  would  seem,  there- 
fore, that  the  conveyance  of  the  land  for 
any  other  consideration  than  that  of  money 
would  be  unauthorized.  But  it  is  plausibly 
argued,  in  substance,  that  a  conveyance  of 
a  tract  of  land  at  its  market  value  in  pay- 
ment of  a  proper  service  for  the  benefit  of 
the  fund  is  the  same,  in  effect,  as  if  the  land 
had  been  sold,  and  the  proceeds  applied  to 
the  payment  of  such  services;  and  that, 
therefore,  no  substantial  reason  exists  why 
the  conveyance  in  this  case  should  not  be 


valid.  It  would  seem  that  If  the  county,  as 
the  trustee  of  the  special  school  fund,  bad 
Incurred  a  debt  which  was  properly  charge- 
able against  the  fund,  its  commissioners' 
court  might  sell  a  part  of  the  land  directly 
to  the  creditor  in  discharge  of  the  debt 
But  we  are  of  opinion  that  a  debt  created 
by  a  county  as  an  expense  incurred  in  sell- 
ing school  lands  cannot  be  charged  either 
against  the  lands  themselves  or  the  proceeds 
of  their  sale.  The  declaration  in  section  C 
of  article  7  of  the  constitution  is  that  "said 
lands,  and  the  proceeds  thereof  when  sold, 
shall  be  held  alone  as  a  trust  for  the  benefit 
of  the  pubUc  schools  therein."  The  diffi- 
culty of  construction  grows  out  of  the  In- 
definiteness  of  the  meaning  of  the  word 
"proceeds."  If  by  the  word  is  meant  the 
gross  proceeds,  then  we  think  it  means  that 
no  part  thereof  could  be  used  for  the  pur- 
pose of  paying  the  expenses  of  the  sale;  for 
the  section  also  provides,  in  effect  that  the 
proceeds  previously  mentioned  shall  be  in- 
vested in  certain  securities  as  a  permanent 
fund  for  the  use  of  the  schools  of  the  coun- 
ty, and  that  the  interest  only  is  to  be  an- 
nually expended.  If  net  proceeds  is  meant 
—that  is,  what  remains  of  the  gross  pro- 
ceeds after  paying  the  expenses  of  the  sale. 
—then  it  would  seem  that  the  expenses  of 
the  sale  were  properly  payable  out  of  the 
purchase  money  of  the  land  itself.  But  In 
view  of  the  policy  of  the  law  as  evinced  by 
the  previous  legislation  upon  the  subject  and 
of  the  language  of  the  section  itself,  we  are 
of  opinion  that  by  "proceeds,"  as  used  in 
the  section  under  consideration,  is  meant  the 
entire  proceeds,  and  not  the  net  proceeds. 
The  acts  of  the  congress  of  the  republic,  as 
was  held  In  Tomllnson  v.  Hopkins  Co.,  su- 
pra, required  the  counties  to  pay  the  ex- 
pense of  locating  the  certificates  out  of.  their 
ordinary  funds;  and  the  act  of  March  13, 
1875,  which  granted  four  leagues  of  land  for 
educational  purposes  to  certain  counties 
which  had  not  theretofore  received  school 
lands,  placed  such  counties  upon  the  same 
footing  with  those  which  had  previously  ac- 
quired such  lands,  and  provided  that  the 
counties  should  pay  no  fees  in  the  general 
land  office.  The  act  of  November  1,  1866, 
which  provided  for  a  sale  of  the  county 
school  lands,  expressly  made  the  expenses 
of  the  sale  payable  out  of  the  Interest  upon 
the  proceeds.  This  legislation  tends  to  show 
that  the  poUcy  was  to  preserve  the  entire 
lands  and  their  entire  proceeds  Intact  as  a 
permanent  school  fund  for  the  use  of  the 
public  schools  of  the  county.  The  words 
"said  lands,"  as  used  in  aectlon  6,  evidently 
mean  all  the  lands.  The  provision  embraces 
as  well  all  lands  that  might  thereafter  be 
granted  as  well  as  those  which  had  been  pre- 
viously acquired,  and  it  would  seem  to  have 
been  contemplated  that  in  case  of  future 
grants  all  the  lands  which  were  granted  to 
a  county  should  become  its  permanent  spe- 
cial school  fund,  and  that  no  part  should  be 
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given  for  the  expenses  of  locating  and  sur- 
Teylng  them.  In  other  words,  It  was  In- 
tended that  such  expenses  should  be  paid  by 
the  county  from  Its  general  fond.  If  such 
was  the  Intent  as  to  the  lands  themseWes, 
It  is  to  be  inferred  that  there  was  a  like  In- 
tention as  to  the  proceeds,— that  the  entire 
proceeds  should  be  held,  and  that  the  coun- 
ty should  pay  the  expenses,  of  a  sale,  if  any, 
out  of  Its  own  proper  funds.  But,  In  any 
erent,  the  word  "proceeds"  in  the  section 
we  are  considering,  is  not  restricted  by  any 
other  words  which  qualify  its  meaning,  and 
should,  therefore,  be  applied  In  its  broadest 
sense,  unless  the  context  or  the  reason  of 
the  provision  should  show  that  it  was  used 
in  a  less  enlarged  sense.  The  dim  light  of 
the  context  in  this  case  tends  rather  to  show 
that  It  was  Intended  to  mean  the  gross  pro- 
ceeds; that  is,  the  entire  purchase  money. 
As  to  the  reason  of  the  provision.  It  may  be 
urged  that,  since  the  county  is  made  a  mere 
trustee.  It  is  unreasonable  to  suppose  that 
it  was  Intended  to  charge  it  In  its  Individual 
capacity  with  the  expense  of  administering 
the  trust  fund.  The  answer  is  that  while, 
in  legal  contemplation,  the  county  Is  but  a 
trustee,  and  the  school  fund  the  beneficiary, 
the  county  has  an  Important  Interest  in  the 
maintenance  of  public  schools  within  its 
limits;  and  that  it  Is  not  unreasonable  that 
the  framers  of  the  constitution  should  have 
deemed  It  politic  to  make  the  expense  of  ad- 
ministering a  fund  set  apart  for  the  support 
of  public  schools  In  the  county  a  charge 
upon  Its  general  revenues.  Since  the  lands 
are  the  gift  of  the  state  for  the  special  bene- 
fit of  the  educational  Interests  of  the  coun- 
ty. It  Is  not  a  hardship  to  require  the  county 
administration  to  bear  the  expense  of  con- 
verting the  land  into  money.  Our  conclusion 
Is  that  the  commissioners'  court  of  Dallas 
county  did  not  have  the  power  to  convey 
the  land  In  controversy  to  John  Henry 
Brown  In  payment  of  his  services  In  subdi- 
viding the  county  school  lands  for  sale,  and 
that  the  district  court  and  the  court  of  civil 
appeals  did  not  err  In  so  holding. 

The  next  question  is,  was  the  Club  Land 
&  Cattle  Company  entitled  to  any  recovery 
sgalnst  Dallas  county?  Undoubtedly,  John 
Henry  Brown  had  a  Just  claim  against  the 
conn^  for  the  unpaid  balance  of  the  value 
of  bis  services  in  subdividing  the  land.  But 
we  think  It  follows  from  what  has  already 
been  said  that  this  was  a  claim  against  the 
county  proper,  and  not  against  It  as  trustee 
of  Its  school  lands.  If  it  had  been  a  claim 
properly  chargeable  upon  the  trust  fund,  we 
think  it  would  follow  from  the  previous  deci- 
sions of  this  court  that  the  county  could  not 
recover  the  land  without  first  reimbursing 
the  defendant  company  for  Browu's  serv- 
ices. But  the  distinction  between  Dallas 
county  In  Its  ordinary  corporate  capacity  and 
Dallas  county  as  trustee  must  be  kept  In 
mind.  Brown's  services,  while  rendered  for 
the  benefit  of  the  trust  fund,  were  rendered 


at  the  Instance  of  the  county;  and  It  was 
the  duty  of  the  county,  under  the  law,  to 
discharge  the  debt  from  its  general  revenue, 
and  it  was  not  a  debt  against  the  fund.  The 
claim  against  the  county  was  barred  by  the 
statute  of  limitations.  The  county,  as  trus- 
tee, was  entitled  to  recover  the  land  free 
of  any  incumbrance,  the  claim  of  Brown's 
services  not  being  chargeable  against  the 
trust  fund.  We  conclude  upon  this  branch 
of  the  case  that  the  ruling  of  the  trial  court 
upon  this  point  was  correct,  and  that  the 
court  of  civil  appeals  erred  In  reversing  the 
Judgment  in  that  particular. 

Was  Bishop  bound,  either  individually  or 
as  administrator,  upon  either  the  warranty 
In  the  deed  or  upon  his  oral  promise?  The 
written  warranty  expressly  declares,  in  ef- 
fect, that  be  does  not  bind  himself  personal- 
ly, and  the  trial  Judge  found  in  his  conclu- 
sions of  fact,  as  we  have  seen,  that  the  oral 
promise  was  made  by  him  in  his  fiduciary 
capacity,  and  not  with  the  intention  to  bind 
himself  personally.  We  think  It  clear  that 
an  administrator  cannot  bind  the  estate  by 
his  covenant  of  warranty.  Lynch  v.  Baxter, 
4  Tex.  431,  51  Am.  Dec.  T35;  Able  v.  Chand- 
ler, 12  Tex.  88,  62  Am.  Dec.  518;  Ward  v. 
Williams,  45  Tex.  617.  His  duty  is  to  sell 
Just  such  title  as  the  estate  has,  and  bis 
deed  can  have  no  other  effect  The  policy 
of  the  law  is  to  require  an  estate  to  be  ad- 
ministered and  the  administration  closed 
with  as  little  delay  as  may  be  practicable. 
To  permit  the  administrator  to  bind  the  es- 
tate by  a  warranty  In  his  deed  would  be  to 
impose  a  new  contingent  liability  upon  it, 
and  to  delay  Indefinitely  the  close  of  the  ad- 
ministration. Was  Bishop  bound  Individual- 
ly? It  has  been  frequently  held  that  an  ad- 
ministrator, in  contracting  with  reference  to 
the  business  of  an  estate,  has  bound  himself 
personally  for  the  performance  of  the  con- 
tract, though  he  may.  In  the  body  of  the  In- 
strument, have  described  himself  as  admin- 
istrator, or  may  have  signed  it  as  such. 
Probably  in  most,  if  not  in  all,  of  such  cases, 
he  was  without  power  to  bind  the  estate. 
When  the  terms  of  a  contract  admit  of  two 
constructions,  one  of  which  would  give  it 
effect  and  the  other  would  make  it  void,  th» 
courts  adopt  the  former  construction.  But 
at  last  It  is  a  mere  rule  of  construction,  and 
It  has  no  place  in  a  case  like  this,  in  which 
the  party  has  stipulated  In  express  terms 
that  he  Is  not  to  be  personally  bound.  Thay- 
er V.  Wendell,  1  OaU.  87,  Fed.  Gas.  No.  13.- 
873.  The  opinion  of  Judge  Story  in  Thayer 
V.  Wendell,  supra,  has  been  cited,  and  the 
principles  there  announced  applied,  in  the  fol- 
lowing cases:  Mitchell  v.  Hazen,  4  Conn. 
514.  10  Am.  Dec.  169,  and  Underhili  v.  Gib- 
son, 2  N.  H.  852,  9  Am.  Dec.  82;  though  in 
both  cases  there  was  held  to  be  a  personal 
liability,  it  not  being  shown  that  the  party 
did  not  Intend  to  bind  himself  in  his  individ- 
ual capacity.  See,  also,  remarks  in  Shontz 
V.  Brown,  27  Pa.  133,  and  Long  v.  Rodman, 
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58  Ind.  62,  where  tbe  proper  limitation  of  the 
doctrine  of  persoiMl  liability  In  such  cases  U 
announced.  What  we  have  Just  said  aipplles 
also  to  Bishop's  oral  promise,  though  we  con- 
car  with  the  court  of  civil  appeals  In  hold- 
ing that  that  was  merged  In  the  written  con- 
tract We  conclude  that  Bishop  was  liable 
neither  as  administrator  nor  personally  upon 
either  tbe  promise  or  warranty. 

The  judgment  of  the  court  of  clrll  appeals, 
in  so  far  as  It  allows  a  recovery  against  Dal- 
las county,  is  reversed,  and  Judgment  Is 
here  rendered  that  the  Club  I^nd  &  Cattle 
Company  take  nothing  as  to  its  counter- 
claim against  the  county;  but  In  all  other 
respects,  save  as  to  costs,  tbe  Judgment  of 
that  court  Is  affirmed.  The  Club  Land  & 
Cattle  Oompeny  will  pay  tbe  costs  of  all  tbe 
courts. 


Ex  parte  POWmXi. 

<Oonrt  of  Orlminal  Appeals  of  Texas.    Jan.  29, 

1002.) 

MXmiCIPAL      COKPORATIONS  —  ORDINANCES  — 

BTATS  LJiWS— POOL  SBLLINQ 

ON  HORSB  RACES. 

Beaumont  Gity  Charter,  {  88  (Sp.  Lews 
1889,  p.  159),  provides  that  the  city  may,  by 
ordinance,  exercise  such  powers  as  may  be  nec- 
essary under  tbe  state  law  to  suppress  gam- 
bling houses,  lotteries,  and  pool  selling;.  Sec- 
tion 85  provides  that  nothing  contained  in  the 
act  shall  be  construed  to  suspend  any  of  the 
penal  laws  of  the  state,  and  that  the  council 
may  pass  any  ordinance,  within  the  limitations 
of  the  act,  not  in  conflict  with  snch  penal 
laws.  Acts  aSth  Leg.  (Sp.  Sess.)  p.  61,  snbd. 
18,  provides  for  a  state  tax  levy  upon  selling 
pools  on  horse  races;  and  Beaumont  City 
Charter,  |  71,  authorises  the  ci^  council  to 
levy  a  similar  city  tax.  Held,  that  the  city 
had  no  power  to  prolilbit  pool  selling  on  horse 
races,  since  such  prohibition  would  be  In  con- 
flict with  the  penal  laws  of  the  state. 

Habeas  corpus  by  L.  K.  Powell  against  tbe 
marshal  of  tbe  city  of  Beaumont  to  obtain  a 
release  from  arrest  under  a  city  ordinance, 
Relator  discharged. 

W.  H.  Pope  and  Watts,  Chester  &  Blllson, 
for  relator.  Smith,  Crawford  &  Sonfleld,  W. 
L.  Douglass,  W.  R.  Blahi,  City  Atty.,  and 
Robt  A.  John,  Asst.  Atty.  Gen.,  for  re* 
spondent. 

HENDERSON,  J.  This  is  an  original  pro> 
ceeding  by  habeas  corpus,  the  writ  having 
been  granted  by  this  court.  Relator  was 
arrested  by  tbe  city  marshal  of  Beaumont, 
uuiiet  section  1  of  an  ordinance  of  that  city 
problbltlog  what  is  called  a  "turf  exchange," 
which  Is  defined  in  said  ordinance  as  the 
selling  of  pools  on  horse  racing.  Tbe  same 
prohibits  tbe  sale  of  pools  on  horse  racing 
within  the  limits  of  the  city  of  Beaumont, 
and  makes  tbe  person  violating  such  ordi- 
nance guilty  of  an  ofCouse  subject  to  a  fine 
of  not  less  ttaan  $100,  nor  more  than  $200, 
and  each  day  Is  made  a  separate  offense. 
Tbe  complaint  charged  relator  with  violating 
this  wdinance,  and  he  was  arrested  on  a 


warrant  therefor,  and  sued  eat  tbe  writ  of 
bailees  corpus,  as  before  stated.  Relator 
claims  that  horse  racing  is  not  an  offense, 
within  thhi  state,  nor  Is  betting  thereon,  and, 
consequMitly,  neither  is  pool  selling  on  bmse 
races;  that  is,  as  we  understand  It,  a  idace 
where  bets  are  made  cannot  be  made  an  of- 
fense by  municipal  ordinance  In  tbe  absence 
of  an  express  or  dearly-implied  grant  of 
power  in  the  charter  aatboriaing  tbe  mayor 
and  council  to  create  tbe  same  an  offense; 
and  be  contends  there  is  no  such  authority 
for  the  ordinance.  He  farther  contends,  if 
there  was  such  grant  of  power  by  the  legis- 
lature, It  would  be  violative  of  section  28  of 
article  1  of  tbe  bill  ot  rights,  which  provides 
that  no  power  of  suspending  laws  In  this 
state  shall  be  exercised,  except  by  tbe  legis- 
lature. The  city  conteada  that  tbe  charts 
grants  tbe  power  to  the  city  eouncU  to  pass 
such  an  ordinance,  and  that  this  la  not  in- 
hibited by  said  section  of  tbe  biU  of  rights. 
We  quote  the  portioos  ot  the  charter  In- 
voked on  behalf  of  the  city,  as  foUowB;  Sec- 
tion 33  of  tbe  charter  (Sp.  Laws  1899,  p.  159) 
provides:  "The  city  of  Beaumont  shall  have 
the  right  by  ordinance  duly  passed  by  the 
dty  council,  to  exercise  sncb  powers  as  may 
be  necessary  under  tbe  state  law,  for  tbe  fol- 
lowing purposes."  Among  other  things,  '*to 
suppress  gambling  housee,  and  to  punish 
keepers  of  gambling  houses  and  pool-aeUers, 
and  all  persons  who  play  at  cards,  or  games 
of  any  kind,  and  punish  persons  who  sell 
lottery  tickets,  end  who  advertise  lottery 
drawings  or  schemes,  or  tbe  results  of  tbe 
drawing  of  lotteries."  And  again,  toward 
the  close  of  said  section:  "And  generally, 
to  make  and  establish  all  rules,  regulations, 
by-laws  and  (Hrdtnances  which  may  contrtb- 
nte  and  promote  the  better  administration 
of  tbe  officov  of  said  city,  as  well  as  for  tbe 
maintenance  of  ttie  peace  and  tranquillity  of 
said  city,  and  for  tbe  protection  of  tlte  per- 
sons and  property  of  its  lubabltants."  Sec- 
tion 85  reads:  "Nothing  herein  contained 
shall  ever  be  construed  to  in  any  manner  sus- 
pend, modify,  or  abridge  any  penal  laws  of 
this  state,  but  the  penal  laws  of  this  state 
shall  ever  be  In  full  force  and  effect,  and  In 
no  manner  repealed  or  suspended  by  any 
provision  of  tbis  act;  but  tbe  council  may 
enact  any  ordinance  within  the  limitations 
herein  provided  not  In  conflict  with  tbe  pe- 
nal laws  of  this  state."    Id.  p.  177. 

We  understand  it  to  be  conceded  that 
horse  racing  is  legal,  and  betting  thereon  is 
lawful,  in  this  state.  Dunmau  v.  Strother, 
1  Tex.  91,  40  Am.  Dec.  97;  Walker  v.  Arm- 
strong, 54  Tex.  615.  Moreover,  pools,  or  the 
sale  of  bets  on  horse  racing,  are  legalized  by 
the  occupation  tax  act  of  1887  (Acts  25th 
T^g.  [Sp.  Sees.]  p.  51,  subd.  18),  which  pro- 
vides, "Prom  any  person  or  persons  who 
shall  sell  pools  on  horse  races  or  other  con- 
tests, five  dollars  for  each  and  every  day 
they  may  so  sell  said  pools."  In  this  connec- 
tion, section  71  of  tbe  charter  of  tbe  city  ot 
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Beaumont  sntfaorlBes  tbe  ctty  council  to  levy 
and  collect  an  occupation  tax  on  all  occupa- 
tions taxed  by  tbe  state,  the  tax  to  be  one- 
ball  tbe  occnpatlon  tax  lerled  bj  the  state. 
Now,  the  question  presented  Is,  tbe  occupa- 
tlon  of  pool  selling  being  one  authorized  by 
the  general  laws  of  the  state,  and  from 
which  It  derives  a  rcTenue,  does  the  charter 
granted  by  the  legislature  to  the  city  of 
Beaumont  authorise  the  municipal  council 
of  said  city  to  prohibit  the  pursuit  of  said 
occupation  within  the  city  limits?  We  im- 
-derstand  the  authorities  to  hold  that  tbe 
'  municipality  can  only  exercise  such  powers 
as  are  granted  It  by  the  sovereign  pow»; 
that  Is,  the  state.  In  construing  these  pow- 
ers, the  courts  will  adopt  a  strict,  rather 
than  a  liberal,  constrnctlon;  and  the  doctrine 
is  that  only  such  powers  and  rights  can  be 
exercised  under  charters  as  are  clearly  com- 
prehended within  the  vroria  of  the  grant,  or 
■derlTed  therefrom  by  necessary  Implication; 
and.  of  course^  such  a  rule  will  not  be  re- 
laxed where  the  purpose  is  to  repeal  a  state 
law.  Flood  ▼.  State,  19  Tex.  App.  S84;  Ex 
parte  Garza,  28  Tex.  App.  382, 13  S.  W.  T79, 
19  Am.  St.  Rep.  845;  Ex  parte  Robinson,  30 
Tex.  App.  493,  17  S.  W.  1067.  Now,  to  hold 
that  the  ptroTislons  of  the  charter  heretofore 
referred  to  and  copied  would  authorize  the 
city  council  of  Beaumont  to  repeal  the  state 
law  within  its  limits,  and  to  make  a  voca- 
tion, elsewhere  lawful,  unlawful  therein, 
would  require  us  to  reject  at  the  very  outset 
a  elause  in  the  beginning  of  section  83  of  the 
charter,  to  the  effect  that  the  city  could  pass 
tbe  following  ordinances  under  the  state 
law;  that  is,  as  we  understand  it.  In  conso- 
nance or  In  accordance  with  state  laws.  It 
is  evident  that,  if  tbe  city  Is  authorized  to 
suppress  pool  selling  on  horse  races  by  the 
subsequent  language  used,  It  must  do  so  not 
In  consonance  with,  but  in  contravoitlon  of, 
the  state  law  on  the  subject.  Now,  tt  will 
be  noted  that  the  Inhlbitloa  of  pool  sdllng 
is  not  selling  pools  on  horse  racing,  but  the 
prohibition  is  in  general  terms.  A  pool  has 
been  defined  to  be  the  combination  of  stalies, 
the  money  derived  from  which  goes  to  tbe 
winner.  Com.  v.  Ferry,  146  Mass.  203,  16 
N.  B.  484.  A  pool  seller  is  one  who  sells 
pools  on  any  event,— as  horse  races,  boat 
races,  elections,  etc.  A  pool  ticket  is  a  tick- 
et entitling  tbe  holder  to  a  share  In  tbe  pro- 
ceeds of  a  pool.  And  a  pool  room  Is  one  In 
which  pools  on  races,  etc.,  are  sold.  Cent. 
Diet  Now,  we  understand,  if  there  Is  an 
apparent  conflict  in  tbe  authority  granted 
and  tbe  state  law  on  the  subject,  it  is  our 
duty  to  reconcile  that  conflict.  If  it  can  be 
donev  nud  to  apply  the  law  to  those  things 
which  tbe  municipality  can  prohibit  without 
the  repeal  of  the  state  law  on  the  subject. 
As  it  Is  evident  there  are  many  things  on 
which  i>ool8  can  be  sold  besides  horse  races, 
the  authority  granted  would  only  relate  to 
such  pools  as  are  not  authorized  under  the 
laws  of  this  state.    This  would  be  giving 


due  weight  to  the  authority  of  tbe  council  to 
inhibit  certain  things  In  accordance  with  the 
law  of  the  state,  and  especially  is  this  con- 
struction manifest  by  the  connection  in 
which  the  pool  selling  is  prohibited,  because 
we  find  It  in  coimection  with  a  number  of 
things  which  are  Illegal  under  the  laws  of 
the  state,  as  gambling,  etc.  We  do  not  deem 
It  necessary  to  go  further,  and  endeavor  to 
enlarge  tbe  powers  of  the  municipality  un- 
der the  "general  welfare"  clause  of  said 
section,  which  has  been  invoked,  because,  tf 
It  Is  a  correct  principle  that  the  power  to 
enact  the  law  must  be  clearly  expressed  or 
necessarily  implied  In  tbe  charter,  we  do  not 
believe  it  would  be  a  safe  or  sound  doctrine 
to  Invoke  the  authority  claimed  under  a  gen- 
eral power  to  do  anything  which  may  appear 
to  the  council  to  be  for  the  peace  aud  good 
order  of  the  municipality.  A  special  author- 
ity granted  in  the  preceding  part  of  tbe  sec- 
tion could  not  be  thus  enlarged.  Nor,  in  the 
view  we  have  taken,  do  we  deem  it  neces- 
sary to  discuss  the  power  of  tbe  legislature 
to  authorize  the  mayor  and  city  council  of 
Beaumont  to  suspend  a  state  law  under  sec- 
tion 28  of  the  bill  of  rights.  The  charter 
itself  inhibits  tbe  suspension  or  nullification 
of  any  penal  statute  of  the  state.  Section 
85  of  the  charter.  And  whether  the  grant 
of  authority  by  the  legislature  to  the  mu- 
nicipality to  make  something  an  offense 
within  the  city  limits  which  can  be  legally 
pursued  outside  the  city  limits  Is  violative 
of  said  section  of  the  constitution  it  Is  not 
necessary  for  us  to  here  determine. 

Because,  In  our  <^inlon,  there  Is  no  grant 
ot  powar  or  authority  In  the  charter  to  pro- 
hibit pool  selling  on  horse  races,  the  relator 
Is  ordered  discharged  from  custody. 


FARRIS  V.   STATE. 

(Court  of  CMminal  Appeals  of  Texas.    Jan.  15, 

1902.) 

CRIMINAL   LAW— HEARSAY   EVIDENCB. 

lu  a  prosecution  for  theft,  testimony  by  a 
witness  for  the  state,  offered  to  show  the 
owner's  want  of  consent  to  the  taking  of  the 
stolen  property,  that  he  testified  as  a  prose- 
cuting witness  on  the  examining  trial,  is  in- 
competent, because  hearsay:  not  showing  any 
act  on  the  part  of  the  third  person  indicating 
his  want  of  consent,  but  merely  that  the  state 
called  him. 

Appeal  from  district  court,  Nueces  county; 
Stanley  Welch,  Judge. 

Han-let  Farrls  was  convicted  of  crime, 
and  appeals.    Reversed. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  S.  Appellant  was  convict- 
ed of  theft  of  money  over  the  value  of  $50. 
and  her  pnnishment  assessed  at  confinement 
in  the  penitentiary  for  a  term  of  two  years. 

On  the  trial  appellant  reserved  the  follow- 
ing bin  of  exceptions:   "The  state's  witness 
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Mike  NUand,  being  npoa  the  stand,  was  per-, 
mltted,  over  the  objections  of  defendant,  to 
testify  to  the  following  facts,  to  wit:  That 
Olacomo  Duplech  had  testified  as  a  witness 
In  the  examining  trial  of  this  cause,  and  at 
the  time  said  Glacomo  Duplech  testified  be- 
fore said  examining  court  he  testified  as  a 
prosecuting  witness.  And  defendant  at  the 
time  it  was  offered,  objected  to  said  testi- 
mony for  the  reason  following,  to  wit:  Be- 
cause tbe  said  Giacomo  Duplech  was  an  ab- 
sent witness  In  this  case,  and  because  be  was 
the  owner  of  the  property  alleged  to  have 
been  stolen,  and  the  witness  Niland  was 
Introduced  as  a  witness  for  tbe  state,  and 
the  evidence  adduced  from  him,  which  Is 
complained  of,  was  for  the  purpose  of  prov- 
ing the  want  of  the  consent  of  the  owner  to 
the  taking  of  said  property;  and  because 
said  witness  had  no  legal  right  to  testify  as 
to  what  or  how  the  absent  witness  testified 
upon  the  examining  trial  In  this  case;  be- 
cause said  testimony  deprived  defendant  of 
the  right  of  being  confronted  with  the  wit- 
ness against  her;  and  because  said  testi- 
mony was  not  the  best  evidence  as  to  wheth- 
er Giacomo  Duplech  bad  testified  upon  the 
examining  trial  or  not  Therefore  this  evi- 
dence should  not  have  been  admitted,  as  it 
was  Incompetent  testimony,  calculated  to 
injure,  and  did  injure,  defendant  in  the  eyes 
of  tbe  Jury  which  convicted  her.  And  tbe 
court  overruled  defendant's  objections  to 
said  testimony,  and  permitted  It  to  go  to  the 
Jury  as  evidence,  to  which  defendant  then 
and  there  excepted."  It  has  been  held  in 
a  number  of  decisions  rendered  by  this  court 
that  circumstantial  evidence  can  be  re- 
sorted to  for  the  purpose  of  showing  the 
want  of  consent  on  the  part  of  the  prosecutor 
to  the  taking  of  the  alleged  stolen  property. 
See  cases  cited  In  White's  Ann.  Pen.  Code, 
t  1508.  Some  of  the  cases  hold  that  cir- 
cumstantial evidence  cannot  be  resorted  to 
where  positive  evidence  Is  accessible.  Jack- 
son V,  State,  7  Tex.  App.  363;  Stewart  r. 
State,  9  Tex.  App.  321.  But  tbls  doctrine 
seems  to  be  modified  by  later  decisions. 
Hosklns  V.  State  (Tex.  Cr.  App.)  43  S.  W. 
1003.  However,  we  do  not  understand  that 
because  want  of  consent  can  be  proved  by 
circumstances  where  positive  testimony  is 
not  attainable,  this  would  authorize  the  in- 
troduction of  hearsay  evidence.  True,  In 
Stewart  v.  State,  9  Tex.  App.  821,  and 
Schultz  V.  State,  20  Tex.  App.  810,  hearsay 
evidence  was  introduced  on  tbls  subject  but 
It  was  without  objection.  West  v.  State, 
32  Tex.  651;  Davis  v.  State,  87  Tex.  227. 
It  occurs  to  us  that  the  testimony  here  of- 
fered was  hearsay.  It  does  not  show  any 
act  on  tbe  part  of  Giacomo  Duplech,  but 
merely  what  tbe  state  did;  that  Is,  that  the 
attorney  representing  the  state  In  the  ex- 
amining trial  called  said  Duplech  as  a  vrit- 
ness  for  the  prosecution.  While  it  might  be 
'inferred  from  this  that  said  Duplech  was  not 
consenting  to  the  taking  of  his  property,  yet 


this  Inference  would  be  predicated  not  npcn 
his  act,  even,  but  that  of  some  one  else.  Be- 
sides, It  was  not  shown  here,  so  far  as  the 
bill  Is  concerned,  that  Duplecli  was  not  ac- 
cessible to  the  process  of  the  court  We  do 
not  think  the  testimony  was  admissible. 
The  question  of  consent  vel  non  became  a 
material  one.  Inasmuch  as  the  appellant 
controverted  this  on  tbe  trial,  and  testified 
to  tbe  effect  that  she  bad  the  consent  of 
Duplech.  True,  the  circumstances  narrated 
by  state's  witness  strongly  tended  to  show 
that  the  property  was  taken  without  the 
consent  of  Duplech,  and  we  would  not  be 
understood  as  holding  that  these  clrcam- 
stances  are  not  sufilcient  to  show  want  of 
consent  But  these  facts  being  controvert- 
ed. It  may  be  that  the  Jury  were  Inflnenced 
In  their  verdict  by  the  hearsay  testimony 
that  was  admitted  ot»  appellant's  objec- 
tion. 

For  tbe  error  discussed,  the  Judgment  1> 
reversed,  and  the  canse  remanded. 


THORN  v.  STATES. 

(Ooort  of  Criminal  Appeals  of  Texas.    Jan.  15» 

1902.) 

CBIMINALi  UiW— APPEAI^-BILL  OF  EXCEP- 
TIONS. 

Where  the  record  does  not  contain  a  state- 
ment of  facta  or  bill  of  exceptions,  n«ther  the 
evidence  nor  the  charge  of  the  court  will  b» 
reviewed. 

Appeal  from  district  court  Angelina  coun- 
ty; Tom  C.  Davis,  Judge. 

Will  Thorn  was  convicted  of  rape,  and  he- 
appeals.    Affirmed. 

Robt  A.  John,  Asst  Atty.  GoL,  for  tbe 
State. 

DAVIDSUM,  P.  J.  AppeUant  was  cmivlct' 
ed  of  rape,  and  his  punishment  assessed  at 
confinement  In  the  penitentiary  for  a  term  of 
26  years;  hence  this  appeal. 

The  record  is  without  statement  of  facts  or 
bill  of  exceptions.  Therefore  tbe  criticisms 
of  tbe  rulings  of  the  court  with  reference 
to  testimony  and  charge  of  the  court  cannot 
be  intelligently  revised.  As  tbe  record  ap- 
pears, the  Judgment  should  be  affirmed,  and 
It  Is  so  ordered. 


MILLARD  V.  STATB.1 

(Court  of   Criminal  Appeals  of  Texas.    Dee. 

11,  inoi.) 

HOMICIDE-APPEAL— RECORD— STATEMENT  OP 
FACTa-EVIDENCE— HARMLESS  ERROR. 

1.  Where  the  record  on  appeal  discloses  that 
the  term  at  which  defendant  was  convicted 
adjourned  October  24,  1901,  and  that  tbe  state- 
ment of  facts  was  filed  November  4,  1901,  so 
that  the  10  days  allowed  had  expired  on  No- 
vember 3d,  the  statement  will  be  stricken  on 
motion. 

2.  On  prosecution  for  murder.  It  was  error 
to  permit  a  witness  to  testify  that  the  wife 

*  Motion  tor  rabMU'tiif  dlamlaMd  Jsauary  1S>  1902. 
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«f  tha  deceased  had  come  to  witness'  honse 
and  told  him  that  deceased  had  been  beating 
Iter,  and  that,  as  soon  as  her  uncle  (defendant) 
returned,  he  would  IciU  deceased;  it  not  appear- 
ing that  the  statements  were  m  the  presence 
or  hearing  of  defendant,  or  made  with  hi* 
knowledge  or  consent. 

3.  The  statement  of  facta  not  being  in  the 
record,  so  that  tlie  testimony  is  not  before  the 
appellate  conrt,  it  cannot  say  that  the  admis- 
sion of  snch  evidence  was  prejudicial  error. 

Appeal  from  district  court,  Nacogdoches 
oonnty;  Tom  C.  Davis,  Judge. 

Cal  MiUard  was  convicted  of  murder,  and 
appeals.    Affirmed. 

W.  H.  Dial,  for  appellant.  Robt.  A.  Jobs, 
Aast  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convlct> 
ed  of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  16  years'  confine- 
ment In  the  penitentiary;  hence  this  appeal. 

The  assistant  attorney  goieral  has  filed  a 
motion  to  strike  out  the  statement  of  facts 
on  the  ground  that  it  was  filed  after  the  ex- 
piration of  the  10  days  allowed  by  the  court. 
An  examination  of  the  record  discloses  that 
(he  term  of  the  court  at  which  this  convic- 
tion was  had  adjourned  on  the  24th  day  of 
October,  1001,  and  that  the  statement  of 
facts  was  filed  November  4,  1901.  The  10 
days  expired  on  Novemlier  3,  1901.  So  that 
the  motion  of  the  state  appears  to  be  well 
taken.  We,  therefore,  cannot  consider  the 
statement  of  facts  as  a  part  of  the  record. 

There  is  but  one  bill  of  exceptions  that  re- 
quires notice.  On  the  trial,  appellant  intro- 
duced Maggie  Davidson,  wife  of  deceased. 
On  croips-examination  the  state  was  t>ermit- 
ted  to  ask  her  the  following  question:  "Did 
you  not  state  to  Mr.  Baker,  at  his  honse, 
about  two  we^s  before  Bee  Davidson  was 
killed,  that  Bee  Davidson  had  been  whipping 
yon,  and,  as  soon  as  your  uncle  Cal  came 
bade,  be  would  kiU  Davidson?"  The  witness 
an8wa«d  that  she  had  made  no  such  state- 
ment. The  conrt  then  permitted  the  state  to 
Introduce  Baker,  and  prove  by  him  that  Mag- 
gie Davidson  came  to  witness'  house,  and 
told  him  that  her  husband  (Davidson)  had 
been  whipping  her,  and  that,  as  soon  as  her 
onde  Cal  came  back,  he  (Cal)  would  kill 
Davidson.  All  this  testimony  was  objected 
to  on  the  ground  that  the  same  was  not 
ibown  to  have  been  In  the  presence  or  hear- 
ing of  defendant,  and  was  said  without  his 
knowledge  or  consent,  and  was  not  in  rebut- 
tal of  anything  brought  out  In  the  trial  of 
defendant,  and  because  It  related  to  a  mat- 
ter collateral  to  the  Issue,  and  was  the  state- 
ment of  an  opinion,  and  not  of  a  fact  The 
conrt  appends  to  this  bill  an  ^^lanatlon 
that  Ma^e  Davidson  was  the  wife  of  de- 
ceased, and  a  niece  of  defendant  and  that 
she  testified  that  she  knew  of  no  trouble  or 
misnnderatanding  between  deceased  and  de- 
fendant; that  their  relations  had  been  per- 
fectlj-  friendly,  and  that  she  had  never  heard 
defendant  make  any  threats  against  deceas- 


ed; that  he  (defendant)  had  been  a  frequent 
visitor  at  deceased's  house;  and  that  defend- 
ant had  left  at  deceased's  house  a  portion  of 
his  clothes,  of  which  he  (deceased)  had  no 
knowledge.  We  fall  to  see  the  admissibility 
of  any  of  this  testimony.  Certainly  that  por- 
tion of  It  to  the  effect  that  Maggie  Davidson 
should  have  said  that  as  soon  as  her  uncle 
Oal  came  back,  he  would  kill  Bee,  was  Inad- 
missible. Drake  v.  State,  20  Tex.  App.  285, 
15  S.  W.  728;  Cogdell  v.  State,  68  8.  W. 
64B,  2  Tex.  Ot.  Rep.  000.  However,  the  ques- 
tion presents  Itself,  Is  It  shown  that  the  Ille- 
gal testimony  was  Injnrious  to  appellant? 
The  statement  of  facts  Is  not  before  us,  and, 
for  aught  that  appears,  the  jury  may  have 
been  fully  anthorlsed  to  find  appellant  guilty 
of  murder  in  the  first  degree.  At  any  rate, 
the  testimony  not  being  before  us,  we  are 
not  in  a  condition  to  say  that  the  error  In 
the  admission  of  this  testimony  appears  in- 
jurious or  hurtful  to  appellant. 

No  error  appearing  In  the  record  requiring 
a  reversal,  the  Judgment  Is  affirmed. 


CLEMENTS  v.  STATE.' 

((Donrt  of  Criminal  Appeals  of  Texas.    Dec.  11, 

1901.) 

THEFT  OF  CATTLE— SECONDARY  BVIDBNCB— 
TESTIMONY  BEFORE  GRAND  JURY— NECES- 
SITY OF  IDENTIFICATION  OF  CATTLE. 

1.  On  a  prosecution  for  theft  of  cattle,  evi- 
dence that  defendant  had  told  witness  he  hod 
purchased  them  and  had  a  bill  of  sale  for  them, 
and  that  he  drew  an  instrument  from  his  pock- 
et and  handed  it  to  witness,  who  looked  at  it 
and  returned  it,  is  not  secondary  eyidence  of 
the  contents  of  the  bill  requiring  notice  to 
defendant  to  produce. 

2.  Had  such  evidence  been  secondary,  the 
defendant  could  not  object  thereto  on  appeal, 
where  he  did  not  offer  the  bill  on  the  trial, 
or  request  an  opportunity  to  produce  it  if  he 
did  not  have  it  m  his  possession. 

S.  On  a  prosecution  for  the  theft  of  cattle 
l>elonginK  to  an  unknown  owner,  evidence  of 
the  testimony  of  witnesses  before  the  grand 
jury,  and  ot  the  grand  jurors,  as  to  what  was 
done  by  the  grand  jury  to  ascertain  the  owner- 
ship or  nonownerahip  of  the  alleged  stolen  cat- 
tle   was  proper. 

4.  On  a  prosecution  for  the  theft  of  cattle 
belonging  to  an  unknown  owner,  it  Is  not  nec- 
essary to  prove  that  prior  to  the  alleged  theft 
the  cattle  were  known  as  the  property  of  an 
unknown  owner,  and  identified  as  snch; 
White's  Ann.  Code  Cr.  Proc.  art  445,  provid- 
ing generally  that  where  ownership  is  un- 
known, it  shall  tie  so  alleged. 

Appeal  from  district  court  Baylor  county; 
S.  I.  Newton,  Judge. 

Jesse  Clements  was  convicted  of  the  theft 
of  cattle,  and  he  appeals.    Affirmed. 

Dalton  &  Britain,  for  appellant  Robt  A. 
John,  Asst  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  theft  of  cattle,  his  punishment  assessed 
at  confinement  In  the  penitentiary  for  a  term 
of  two  years,  and  prosecutes  this  appeal. 

Appellant  complains  of  the  action  of  the> 
court  In  permitting  the  witness  Rambo  to' 

'  Rebe:tr:ng  denied  January  29.  UOl 
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testify  that  defendant  told  lilm  he  had  gotten 
the  cattle  from  hla  uncle  Bill  Mllla,  and  that 
he  bad  a  bill  of  sale  for  tbem,  and  drew  an 
Instrument  from  his  pocket  and  handed  It 
to  witueBB  to  look  at,  and  witness  looked  at 
It  and  banded  it  back  to  defendant  The 
objection  urged  to  this  testimony  Is  that  it 
indicated  there  was  better  teatimony,  to  wit 
the  written  bill  of  sale,  and  the  defendant 
had  received  no  notice  to  prcduce  the  same. 
The  bill  does  not  disclose  the  contents  of  said 
bin  of  sale,  nnlesa  it  be  conceded  that  the 
statement  the  bill  of  sale  contained  was  the 
same  statement  made  by  appellant  to  Rambo. 
We  understand  the  state  only  proposed  to 
use  and  did  use  the  declaration  made  by  ap-- 
pellant  to  Rambo,  who  looked  at  the  biU  of 
sale.  It  is  not  stated  that  he  even  read  the 
bill  of  sale,  or  that  he  looked  at  its  contents. 
He  appears  to  have  handed  it  back  immedi- 
ately to  appellant  If  the  witness  bad  made 
an  Improper  statement  as  to  the  bill  of  sale, 
appellant  had  the  opportunity  to  Introduce 
the  bill  of  sale  himself;  or  if  it  was  claimed 
that  be  did  not  then  have  the  bill  of  sale, 
but  desired  to  have  an  opportunity  to  pro- 
duce it  and  bad  made  such  a  motion,  his 
contention  here  might  be  entitled  to  some 
consideration. 

The  Introduction  of  the  testimony  of  wit- 
nesses before  the  grand  Jury,  and  of  grand 
Jurors,  as  to  what  was  done  by  the  grand 
Jury  to  ascertain  the  ownership  or  nonowner- 
shlp  of  the  alleged  stolen  cattle,  was  entirely 
proper,  and  was  in  response  to  the  allega- 
tions in  the  indictment.  See  White's  Ann. 
Pen.  Code,  S  1607,  subd.  2,  for  autborltlea 

This  was  a  case  of  circumstantial  evidence, 
and  the  court  did  not  err  in  giving  a  charge 
on  that  subject.  We  fall  to  And  in  the  record 
any  testimony  indicating  that  Rambo  was 
an  accomplice,  and  the  court  did  not  err  in 
not  Instructing  the  Jury  on  that  subject. 

We  do  not  understand  the  testimony  shows 
that  appellant  relied  on  the  purchase  of  the 
cattle  from  .Tim  Morgan  or  Jim  Miller.  If 
he  had  offered  proof  on  this  subject,  then  he 
could  hare  claimed  an  instruction.  The 
state's  proof  merely  showed  that  he  bad  told 
the  witness  he  had  gotten  the  cattle  from 
Morgan  or  Miller,  but  that  he  subsequently 
came  back  to  the  witness  and  corrected  this, 
and  stated  that  he  got  the  cattle  from  bis 
uncle  BUI  Mills.  And  the  charge  of  the  court 
as  to  this  explanation  of  purchase  from  Mills 
or  his  wife  was  all  appellant  was  aidtled  to, 
under  the  proof. 

Appellant  Insists  that  the  proof  here  te  not 
sufficient  to  authorize  a  conyictlon  for  the 
theft  of  cattle  belonging  to  an  unknown  own- 
er. Inasmuch  as  no  such  cattle  were  shown 
to  be  in  that  section,  and  no  cattle  belong- 
ing to  an  unknown  owner  were  missed,  and 
refers  to  Melton  v.  State  (Tex.  Cr.  App.)  56 
S.  W.  67,  and  Dawson  y.  State  (Tex.  Gr. 
App.)  61  S.  W.  488.  This  Is  not  like  the 
case  of  Melton  t.  State,  in  which  there  was 
proof  as  to  the  Identity  of  the  animal  alleg- 


ed to  have  been  stolen.  The  animal  was 
known  in  the  community,  and  the  state 
claimed  It  to  be  the  property  of  an  unkno^'n 
owner,  whereas  appellant  claimed  it  as  one 
of  Youngblood's  cattle,  that  be  was  authoris- 
ed to  gather.  Here  there  was  no  pretense 
that  ownership  of  the  animals  was  known,  or 
their  Identity  known.  Dawson's  Case  is  more 
like  the  case  at  bar.  But  that  went  oCC  on 
other  propositions  than  any  Involved  in  this 
case.  In  that  case  It  was  held  that  where 
the  state  alleged  that  the  ownership  of  the 
animals  was  unknown,  it  was  Incumbent  on 
the  state  to  prove  this  allegation.  We  also 
held  that  under  an  indictment  of  that  charac- 
ter it  was  not  competent  to  prove  that  cer- 
tain parties  in  the  neighborhood  had  lost  cat- 
tle. It  was  turtbo:  held  that  where  fbtre 
was  no  evidence  to  show  that  the  animals 
found  in  defendant's  possession  belonged  to 
an  unknown  owner,  the  conviction  could  not 
be  sustained.  In  this  case  the  state  offered 
evidence,  under  the  allegations  of  the  indict- 
ment to  show  that  the  ownership  of  the  al- 
leged stolen  animals  was  nnknown,  and,  fur- 
ther, that  appellant  had  no  such  animsls  of 
his  own.  It  also  sbowed  the  circumstance* 
under  which  appellant  procured  the  calves 
whose  ownership  was  unknown,  and  that  he 
claimed  at  the  time  that  he  got  them  from 
his  uncle  Bill  Mills.  The  main  fact  here 
was,  did  appellant  steal  the  cattle  whose 
ownership  was  unknown?  In  our  opinion, 
the  circumstances  adduced  in  evidence  clear- 
ly eBtabllsh  this  fact  and  the  Jury  were  am- 
ply authorized  to  find  the  verdict  they  did. 

There  appearing  no  error  in  the  record,  tbs 
Judgment  is  affirmed. 

On  Rehearing. 

(Jan.  29,  1902.) 

The  Judgment  was  affirmed  at  the  Tyler 
term,  1901,  and  now  comes  hetate  us  on  mo- 
tion for  r^earlng.  Appellant  urgently  in- 
sists that  this  case  comes  under  the  doctrine 
announced  In  the  Dawson  Case  (Tex.  O. 
App.)  01  S.  W.  480,  and  that  under  the  rul- 
ing in  that  case,  this  Judgment  should  be  re- 
versed. His  Insistence  Is  that  there  was  no 
animal  known  In  that  community  as  an  es- 
tray  or  the  property  of  some  unknown  own- 
er, and  that  no  such  animal  was  shown  h> 
have  been  missed.  In  the  original  opinion  in 
this  case  we  endeavored  to  lay  down  what 
we  understood  was  involved  in  the  decision 
at  the  Dawson  Case.  However,  there  are 
some  expressions  in  that  case  which  wonld 
Indicate  that  in  the  view  of  the  court  the 
alleged  stolen  animal  must  prior  to  the  theft 
be  luiown  as  the  property  of  some  unknown 
owner,  and  identlfled  as  such.  We  do  not  be- 
lieve that  such  expressions  were  necessary 
to  the  decision  of  that  ease;  but  If  they 
were,  we  do  not  understand  tliat  to  be  the 
law,  and  such  expressions  not  in  barmimy 
with  this  opinion  are  hereby  overruled.  The 
statute  relating  to  theft  of  property  belonginff 
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to  unknown  owners  Is  general  In  Its  terms, 
and  comprehends  the  property  of  all  unknown 
owners.  WUte's  Ann.  Code  Cr,  I'roc.  art 
445;  White's  Ann.  Pen.  Code,  {  1483,  subd. 
3;  Id.  I  1507,  aubd.  2.  Where  an  iudictmoit 
alleges  that  proi>ert7  was  stolen  from  an  tm- 
known  owner,  the  unknown  ownership  moat 
be  proved  aa  any  other  Issue  In  the  case.  As 
was  said  In  Dawson's  Case:  "It  is  permissi- 
ble, under  our  statate,  for  the  grand  Jury  to 
make  diligent  Inquiry  as  to  the  true  owner 
of  cattle,  and,  not  being  able  to  find  the 
owner  after  such  inquiry,  to  allege  In  the 
Indictment  that  said  cattle  were  taken,  being 
then  and  there  the  property  of  an  owner  un- 
known to  the  grand  jury.  But  this  does  not 
absolve  the  state  from  proving  that  there 
were  cattle  belonging  to  an  unknown  owner, 
nor  doefl  It  absolve  the  state  from  proving 
the  usual  and  customary  requisites,  to  wit: 
It  must  be  proved  that  defendant  took  the 
animal;  that  the  animal  belonged  to  an  un- 
known owner;  that  it  was  taken  without  the 
kn  wiedge,  wUL  or  consent  of  said  unknown 
owner,  and  with  the  Intent  to  appropriate  It 
to  the  use  and  benefit  of  the  party  so  tak- 
ing." Kow.  whether  the  animal  was  known 
In  the  community  at  the  time  as  ao  estray 
or  an  animal  belonging  to  some  unknown 
owner,  and  this  was  the  animal  alleged  to 
have  been  stolen,  as  was  the  condition  In 
Melton's  Case  (Tex.  Cr.  App.)  56  a.  W.  67,  or 
whether  the  animal  shown  to  have  been  stol- 
en was  not  previously  known  In  the  com- 
mnnity,  or  on  some  account  the  state  was  not 
able  to  identify  the  animal  as  the  prtqperty 
of  any  person,  would  make  no  difference.  In 
either  event,  the  state  not  bdng  able  to  Iden- 
tify the  iHToperty  aa  belonging  to  a  known 
owner.  It  would  be  the  property  of  an  un- 
known owner,  and  would  be  covered  by  our 
statute  authorizing  the  allegation  that  it  was 
tbe  property  of  an  unknown  owner. 

The   motion  for  rehearing  la  accordingly 
overruled. 


BURNS  V.  STATBL 

(Oomt  of  Criminal  Appeals  of  Texas.    De&  4, 
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CBIMINAL  LAW— HORSE  THEFT— APPBAI^ 
RBCOIU>— EVXDBNCE^EXCBPTIONS. 

Grounds  of  motion  for  new  trial  relating 
ta  mlings  of  the  court  on  the  admliaibllitv  of 
evidence  cannot  be  considered  on  appeal,  where 
no  Mil  of  ezc^)tionB  was  reecrvei^  presenting 
tke  matter. 

Ob  Rebearhig. 

L  The  objection  that,  as  a  certain  party  was 
a  partlcepa  criminls,  his  wife  conld  not  testify 
against  defendant,  was  not  well  taken,  where 
tncfa  party  was  not  indicted. 

2.SaTor  In  refusing  evidence  to  show  that 
a  (tate's  witness  had  been  confined  in  Jail 
at  a  cotaJn  time  wai  harmless,  where  various 
(Times  charged  against  the  witness  were  prov- 
en. 

3.  The  district  attorney  objected  to  defend- 
ant's offer  to  prove,  stating  that  his  sole  pur- 
Foas  was  to  get  the  effect  of  such  question 
and  tbe  evidence  before  the  jury,  thongh  de- 


fendant knew  the  court  would  rule  the  question 
out;  and  the  court  said,  "I  presume  so,  bat  I 
cannot  prevent  defendant's  counsel  from  ask- 
ing tbe  questions."  Defendant  had  persisted 
In  asking  the  question  after  it  had  bean  ruled 
oat.  Beld,  that  there  was  no  error  prejudicial 
to   defendant. 

4.  On  a  prosecution  for  borse  theft.  It  was 
not  error  to  permit  the  prosecuting  attorney  to 
ask  the  defendant  the  following  question:  "If 
you  had  stolen  tliat  mare,  would  yon  have 
gone  on  the  stand  and  testified  that  you  stole 
her?" 

5.  In  a  prosecution  for  harse  theft,  there 
was  no  error  in  refusing  to  permit  defendant 
to  introduce  an  indictment  filed  during  the 
progress  of  the  trial,  and  ciiarging  defendant 
with  receiving  the  animal  in  controversy,  know- 
ing it  to  have  been  stolen. 

Appeal  from  district  court,  Jefferson  coun- 
ty;  S.  P.  West,  Judgei 

Frank  Bums  was  convicted  of  horse  theft, 
and  appeals.    AfiBrmed. 

Brockman  &  Kabn,  for  appellant  Bobt 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  AppeUant  was  convicted  of 
horse  theft  and  bis  punishment  assessed  at 
five  years'  confinement  in  the  penitentiary. 

The  first  13  grounds  of  the  motion  for  new 
trial  relate  to  the  rulings  of  tbe  court  on 
tbe  admissibility  of  testimony,  which  cannot 
be  considered,  as  no  bin  of  exceptions  waa 
reserved,  presenting  this  matter. 

The  only  bill  of  exceptions,  states  that  the 
verdict  of  the  Juty  Is  contrary  to  the  law  and 
the  evidence.  In  that  It  falls  to  connect  de- 
fendant either  by  direct  or  circumstantial 
evidence  sufficient  to  overcome  the  presump- 
tion of  Innocence.  It  was  not  necessary  to 
present  this  by  bill,  as  the  ground  of  the 
motion  for  new  trial  fully  covered  this  excep- 
tion. However,  we  are  of  opinion  that  the 
evidence  Is  amply  sufficient  to  sustain  the 
verdict 

Appellant  also  complains  that  the  court 
erred  In  its  charge,  in  submitting  the  Issue 
of  principals,  and  In  defining  principals,  and 
In  charging  on  the  law  of  circumstantial 
evidence.  Neither  of  these  exceptions  Is 
well  taken.  The  charge  Is  the  usual  one 
given  on  circumstantial  evidence,  and  the 
law  of  principals  is  clearly  announced,  as 
contained  In  our  statutes. 

The  motion  for  new  trial  covers  16  pages 
of  the  transcript  We  have  carefully  and 
patiently  examined  each  and  every  assign- 
ment of  appellant,  and  do  not  think  any  of 
them  present  matters  authorizing  the  re- 
versal of  this  case. 

No  error  appearing  In  tbe  record,  tbe  judg- 
ment Is  affirmed. 

DAVIDSON,  P.  J.,  absent 

On  Retaearinc 

(Jan.  29,  1902.) 

Tbe  judgment  was  afllrmed  at  the  Tyler 
term.    Appellant's  motion  for  certloraxi  hav- 
ing been  granted,  and  the  record  perfected,^ 
it  is  now  before  us  on  moUoB  for  rehearing.^ 
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The  second  bill  of  exceptions  complalua 
that  the  court  permitted  the  wife  of  J.  N. 
Eastwood  to  testify.  The  objection  Is  that 
Eastwood  was  a  partlcepa  crlmlnls,  and  con- 
sequently his  wife  was  disqualified.  East- 
wood was  not  indicted.  There  is  no  error 
in  the  ruling  of  the  court 

The  third  bill  complains  that  defendant's 
witness  J.  B.  Parker  being  upon  the  stand, 
and  having  testified  that  the  state's  witness 
J.  N.  Eastwood  bad  been  confined  In  the 
Jail  of  Harris  county  in  the  year  1S94,  and 
said  Eastwood  having  denied  same,  defend- 
ant proposed  to  prove  by  said  Parker  that 
witness,  as  deputy  sheriff  of  Harris  county, 
knew  said  Eastwood  at  the  time  inquired 
about,  and  that  he  was  confined  in  the  Jail 
of  Harris  county  in  the  year  18d4  on  a  charge 
of  cattle  theft;  defendant's  object  being  to 
contradict  the  testimony  of  the  witness  East- 
wood, and  attack  his  general  credibility. 
Concede  the  ruling  of  the  court  to  be  errone> 
ous;  It  clearly  becomes  harmless,  when 
viewed  In  the  light  of  this  record,  which 
shows  various  crimes  charged  against  East- 
wood to  have  been  proved. 

Bill  No.  4  complains  that  defendant  was 
not  permitted  to  prove  what  Tom  McDonald 
had  stated  to  another  witness.  This  would 
be  pure  hearsay. 

The  fifth  bin  complains  that  appellant  of- 
fered to  prove  by  Fitz  that  Tom  McDonald 
had  had  a  conversation  with  witness,  and 
had  made  statements  to  witness,  since  this 
prosecution  began,  concerning  who  stole  the 
Cyrus  mare,— the  one  in  controversy,— to 
which  the  district  attorney  objected,  stating 
that  the  sole  purpose  of  defendant's  counsel 
in  asking  said  question  was  to  get  the  effect 
of  said  question,  and  the  evidence  it  Implied, 
before  the  Jury,  when  counsel  knew  the 
court  would  rule  the  question  out,  where- 
upon the  court  remarked,  "I  presume  so,  but 
I  cannot  prevent  defendant's  counsel  from 
asking  the  questions."  In  the  light  of  the 
circumstances  under  which  this  testimony 
was  attempted  to  be  introduced,  we  do  not 
think  there  was  any  error  calculated  to  in- 
jure the  rights  of  appellant  as  the  bill  shows 
that  appellant  had  persisted  In  asking  the 
question  after  it  had  been  ruled  out 

Bill  No.  6  also  complains  of  the  court's 
refusal  to  permit  statements  made  by  Tom 
McDonald  to  other  witnesses  to  be  admit- 
ted. There  was  no  error  in  refusing  to  per- 
mit the  Introduction  of  this  character  of 
testimony. 

The  seventh  bill  complains  that  defendant 
was  not  permitted  to  testify  that  Rose  and 
Tom  McDonald  told  him  that  Rose  had 
turned  the  proceeds  of  the  Cyrus  mare  over 
to  Tom  McDonald.  All  of  this  was  clearly 
hearsay. 

The  eighth  bill  complains  that  defendant 
was  not  permitted  to  prove  that  J.  N.  East- 
wood did  not  purchase  the  hack  in  evidence 
from  him,  but  purchased  it  from  Frank 
Rose,  and  that  be  gave  Rose  $10  for  it;  that 


he  gave  Rose  $5,  or  at  least  so  told  defend- 
ant, and  gave  defendant  $5  for  Rose.  This 
testimony  is  hearsay,  irrelevant  and  imma- 
terial. 

Bill  No.  9  complains  that  the  court  erred 
in  permitting  the  prosecuting  attorney  to 
ask  the  defendant  the  following  question: 
"If  yon  had  stolen  that  mare,  would  you 
have  gone  on  the  stand  and  have  testified 
that  you  stole  her?"  There  was  no  error 
in  permitting  the  asking  of  this  question. 

Bill  No.  10  complains  of  the  failure  of  the 
court  to  admit  the  following  tastimony: 
Defendant  offered  In  evidence  the  indictment 
against  this  defendant  found  by  the  grand 
Jury  of  Jefferson  county  after  this  trial  be- 
gan, and  which  indictment  was  filed  during 
the  progress  of  this  trial,  charging  appel- 
lant with  receiving  the  animal  in  contro- 
versy, knowing  it  to  have  been  stolen. 
There  was  no  error  In  the  courtfs  refusal 
to  permit  the  introduction  of  this  indict- 
ment 

We  have  carefully  reviewed  appellant's 
assignments  of  error  and  all  of  the  bill  of 
exceptions,  and  find  no  reversible  error. 
The  motion  for  rehearing  is  accordingly 
overruled. 


Ex  parte  SHEPPARD. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  15, 

1902.) 

WITNESSES— PROSECUTION    FOR    FELONY— AT- 

TACHMSNT-RELBASE  ON  PERSONAL 

RECOGNIZANCE. 

White's  Ann.  Code  Cr.  Proc.  art  62-la, 
provides  that,  where  a  witness  resides  in  the 
county  of  the  prosecution,  whether  he  has 
disobeyed  a  subpoena  or  not  the  clerk  shall, 
on  the  filing  of  an  affidavit  that  his  testimony 
is  material,  and  that  he  is  about  to  move  out 
of  the  coanty,  issue  au  attachment  for  sucli 
witness,  "provided  that  in  misdemeanor  cases 
where  the  witness  makes  oath  that  he  cannot 
give  security,  the  officer  executing  the  attach- 
ment shall  take  his  personal  bond."  Article 
536  declares  that  witnesses  may  be  required 
to  enter  into  recognizances  to  appear  and  tes- 
tify, "but  it  It  shall  appear  to  the  court  that 
any  witness  is  unable  to  give  security  on  such 
recognizance  he  shall  be  recognised  without 
security."  Article  637  prescribes  that,  where 
it  appears  to  the  satisfaction  of  the  court 
that  the  personal  recognizance  will  insure  at- 
tendance, no  security  need  be  required,  "but 
no  bail  shall  be  taken  by  any  officer  without 
security."  Laws  1807,  p.  59,  {  6,  provides  that 
if  the  subpoena  be  returnable  at  some  future 
date  the  officer  shall  have  authority  to  take 
a  sufflcieut  bail  bond  of  such  witness,  which 
"shall  be  signed  by  the  witness  and  his  sure- 
ties." Section  7  recites  that  the  court  issuing 
the  subpoena  may  direct  the  amount  of  the 
bond,  but  if  not  directed,  the  officer  may  fix 
the  amount  "and  in  either  case  shall  require 
good  and  sufficient  security."  Held,  that  la 
both  felonies  and  misdemeanors,  as  well  un- 
der White's  -.inu.  Code  Cr.  Proc.  art  52ta, 
as  in  other  cases,  where  the  witness  is  brought 
before  the  court,  and  it  appears  to  the  court's 
satisfaction  that  he  is  unable  to  give  security 
for  his  attendance,  it  is  the  duty  of  the  court 
to  accept  his  personal  recognizance. 

Appeal  from  district  court  Hopkhis  coun- 
ty; H.  C.  Connor,  Judge^^OOglC 
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Ebibeaa  corpas  proceeding  on  the  relation 
of  Edith  Sheppard,  confined  in  jail  as  a  ma- 
terial witness  In  a  criminal  prosecution. 
Judgment  reducing  the  bond  required  for  the 
discharge  of  witness,  but  refusing  to  take 
ber  personal  recognizance,  and  she  appeals. 
Reversed. 

W.  R.  Harris  &  Son.  for  appellant  Robt 
A.  John,  Asst  Atty.  OeiL,  for  the  State. 

HENDERSON,  J.  This  Is  an  appeal  In  a 
liabeas  corpus  proceeding.  The  record  dis- 
closes that  relator  Edith  Sheppard  was  a  wit- 
ness in  the  case  of  the  State  of  Texas  against 
Cook,  charged  with  a  felony;  said  case  pend- 
ing In  the  district  court  of  Hopkins  county. 
A  short  time  prior  to  the  25th  of  October, 
1901.  the  district  attorney  made  an  affidavit 
under  article  &24a,  White's  Ann.  Code  Cr. 
Proc.,  to  the  effect  that  said  witness  was  a 
material  witness  in  the  case  against  Cook. 
and  that  he  had  good  reason  to  bellere  and 
does  bdlere  that  said  witness  is  about  to 
more  out  of  said  Hopkins  county.  Thereupon 
the  clerk  of  said  court  issued  a  writ  of  at- 
tachment. The  sheriff  arrested  her,  and  has 
since  confined  her  in  Jail  under  said  writ,  in 
default  of  ball  required  of  her  in  the  sum  of 
$150,  c(»diti<Hied  for  her  appearance  as  a 
witness  before  the  district  court  of  Hoiritins 
county.  She  sued  out  a  writ  of  habeas  cor- 
pus befwe  the  judge  of  the  district  court, 
who  reduced  her  bond  to  ?100,  but  refused  to 
take  the  personal  recognizance  of  said  wit- 
ness on  proof  of  her  poverty,  and  relator  has 
prosecuted  an  appeal  to  this  court 

Article  524a,  White's  Ann.  Code  Cr.  Proc., 
provides:  "When  a  witness  resides  in  the 
eonnty  of  the  prosecution,  whether  he  has 
disobeyed  a  subpoena  or  not  either  In  term 
time  or  vacation,  upon  the  filing  of  an  affi- 
davit with  the  clerk  by  the  defendant  or 
state's  counsel,  that  he  has  good  reascm  to 
believe  and  does  believe  that  such  witness  Is 
a  material  witness  and  is  about  to  move  out 
of  the  county.  It  shall  be  the  duty  of  the 
clerk  to  forthwith  issue  an  attachment  for 
such  witness:  provided,  that  in  misdemeanor 
ivRes  when  the  witness  makes  oath  that  he 
cannot  give  surety,  the  (^cer  executing  the 
attachment  shall  take  his  personal  t>ond." 
Other  articles  of  the  procedure  on  this  sub- 
ject are  as  follows:  Article  536  provides: 
"Witnesses  on  behalf  of  the  state  or  defend- 
ant may,  at  the  request  of  eithor  party,  be 
required  to  enter  into  recognizance  In  an 
amount  to  be  fixed  by  the  court  to  appear 
and  testify  in  a  criminal  action;  but  if  it 
shall  appear  to  the  court  that  any  witness  is 
imable  to  give  security  upon  such  recogni- 
zance be  shall  be  recognized  without  secu- 
rity." Article  537  provides:  "When  It  ap- 
pears to  the  satisfaction  of  the  court  that 
personal  recognizance  of  the  witness  will  In- 
sure bis  attendance,  no  security  need  be  re- 
quired of  him;  but  no  ball  shall  be  taken 
by  any  officer  without  security."  The  pro- 
redure  with  reference  to  securing  the  attend- 
ee S.W.— ao 


ance  of  witnesses  was  amended  by  the  act 
of  the  25th  legislature  at  Its  called  session, 
and  provides  for  the  issuance  of  subpoenas. 
Sections  6  and  7  of  said  act  relate  to  ball, 
and  are  as  follows: 

"Sec  6.  If  the  subpoena  be  returnable  at 
some  future  date,  the  officer  shall  have  author- 
ity to  take  a  good  and  sufficient  bail  bond  of 
such  witness,  for  his  appearance  under  said 
subpoena,  which  bond  shall  be  returned  with 
such  subpoena,  and  shall  be  made  payable  to 
the  state  of  Texas,  in  the  amount  in  which 
the  witness  and  his  surety  shall  be  bound, 
and  conditioned  for  the  appearance  of  the 
witness  at  the  time  and  before  the  court 
magistrate  or  grand  Jury  named  In  said  sub- 
poena, and  shall  be  signed  by  the  witness  and 
his  sureties;  but  If  said  witness  refuse  to 
give  bond  he  shall  be  kept  in  custody  untO 
such  time  as  he  shall  start  in  obedience  of 
said  subpoena,  when  he  shall  be,  upon  affi- 
davit being  made,  provided  with  funds  nec- 
essary to  appear  In  obedience  of  said  sub- 
poena. ' 

"Sec  7.  The  court  or  magistrate  Issuing 
said  subpoena  may  direct  therein  the  amount 
of  the  bond  to  be  required,  but  In  case  the 
amount  Is  not  specified,  the  officer  may  fix 
the  amount  and  In  either  case  shall  require 
good  and  sufficient  security,  to  be  approved 
by  himself." 

Laws  1897,  p.  59.  ' 

From  these  various  articles  the  question  Is 
presented  as  to  the  proper  construction  of  ar- 
ticle 524a,  White's  Ann.  Code  Cr.  Proc,  it 
being  contended  that  only  In  misdemeanor 
cases  can  the  witness  be  enlarged  on  his 
personal  recognizance  on  making  oath  of  his 
Inability  to  give  security  for  his  attendance 
at  court;  and  that  In  felony  cases,  where  the 
affidavit  is  made  under  said  article,  the  wit- 
ness Is  bound  to  give  good  and  sufficient  se- 
curity for  his  attendance.  It  will  be  seen  vax- 
der  article  537,  supra,  that  outside  of  term 
time  the  cfficer  with  process  is  not  author- 
ized to  take  ball  of  a  witness  without  se- 
curity. But  the  same  article  provides,  when 
It  appears  to  the  satisfaction  of  the  court 
that  the  personal  recognizance  of  a  witness 
will  secure  bis  attendance,  that  no  security 
will  be  required  of  him.  Section  6  of  the 
amended  act  of  1897  does  not  seem  to  en- 
large the  officer's  authority  to  take  bond 
without  security.  However,  article  636  pro- 
vides in  general  terms,  if  it  shall  be  made  to 
appear  to  the  court  that  any  witness  Is  un- 
able to  give  security  for  his  attendance,  he 
shall  be  recognized  without  security.  We 
think  that  article  524a  is  to  be  construed  in 
pari  materia  with  the  articles  above  cited, 
and  that  in  all  cases,  as  well  under  article 
524a  as  In  other  cases,  where  the  witness  Is 
brought  before  the  court  and  It  appears  to 
the  satisfaction  of  the  court  that  such  witness 
Is  unable  to  give  security  for  Ms  attendance. 
It  is  the  duty  of  the  court  to  take  the  per- 
sonal recognizance  of  such  witness.  It  will, 
be  seen  that  the  affidavit  required  by  hln^ 
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wader  article  SZia.  U  not  predicated  on  the 
Idea  that'tlie  witness  is  eradlng  or  intending 
to  erade  the  process  of  tbe  court,  but  simply 
that  the  district  attorney  beUeves  tbe  witness 
is  material,  and  that  he  or  she  IntoidB  to  re- 
move out  of  the  county.  Now,  It  would  oper- 
ate a  great  hardship  if,  under  such  circum- 
stances, a  witness  is  to  lie  imprisoned  io- 
deflnltely,  when  other  witnesses  who  may 
have  'actually  evaded  process  or  have  been 
in  default  as  witnesses  are  iKvoght  betoi» 
the  court,  and  they  are  permitted  to  be  en- 
larged on  tlkdr  peraanal  security.  Besides 
this,  the  court  is  not  without  authority  to 
compel  the  attendance  of  witnesses  who 
nlay  have  disobeyed  process  by  the  infliction 
of  penalties  for  such  disobedience.  Moce- 
.over,  we  hold  that  although  the  officer  ex- 
ecuting the  process  out  of  term  time  Is  not 
permitted  to  take  bond  without  security  un- 
der the  provisions  of  articles  624a,  637,  when 
the  witness  shall  ai^iear  before  the  court  by 
writ  of  habeas  corpus,  and  traverse  tbe  al- 
legations in  the  afQdavlt  of  the  district  at- 
't<Hmey,  then  it  becomes  a  question  of  fact 
for  tbie  court  to  determine  whether  or  not 
such  allegations  are  true;  and  if  he  be  aatis- 
fled  that  the  witness  was  not  abont  to  re- 
move from  the  cooaty,  or  did  not  Intend  to 
remove  from  the  county,  he  should  Instruct 
tbe  officer  to  take  a  nominal  bond  of  said 
«(vltness,  or.  If  unable  to  give  personal  se- 
curity, take  tbe  personal  bond  of  witness. 

The  Judgment  Is  accordingly  reversed,  and 
relator  is  ordered  discharged  from  custody  on 
her  personal  recognizance,  if  abe  is  unable  to 
give  security. 


WIGO  v.  DOOLBY. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  29, 

lfi02.) 

ACTIONS— COMMENCEMENT— SBRVICB  OP  PRO- 
CESS—DELAY— LIMITATIONS. 

Under  Rey.  St.  art.  1177,  providias  that 
a  suit  is  commenced  by  filing  the  petition, 
where,  In  an  action  ou  an  account,  the  petition 
is  filed  two  days  less  than  two  years  after 
the  account  is  due,  and  defendant  is  notified 
thereof  by  telephone,  and  rec^uests  that  no  fur- 
ther coKts  be  made,  promising  to  come  soon 
and  settle  the  claim,  a  delay  of  52  days,  await- 
ing defendant's  action,  before  serving  the  cita- 
tion, is  not  so  unreasonable  as  to  admit  tbe 
bar  of  two  years'   Umitatloos. 

Appeal  from  McLennan  county  court;  Q. 
B.  Gerald,  Judge. 

Action  by  William  B.  Dooley  against  C.  S. 
WIgg.  From  a  Judgment  for  plaintifT,  de- 
fendant appeals.    Affirmed. 

Jas.  E.  Yeager,  for  appellant 

KEY,  J.  Suit  upon  a  verified  account 
Judgment  for  the  plaintUI,  and  defendant  ap- 
peals. The  main  question  relied  on  for  re- 
versal Is  the  contention  that  the  plaintiff's 
cause  of  action  was  barred  by  limitation. 
The  debt  matured  .January  10,  1809,  and  the 
plalntift  flled  his  petition  January  8,  1901. 
This  lacked  two  days  of  being  two  years 


after  tbe  maturity  of  the  debt  In  <»der  to 
stop  tbe  running' of  tbe  statute  of  Umltatloii, 
the  law  required  the  plaintifl  to  bring  suit 
within  two  years  from  tbe  accrual  of  bis 
cause  of  action.  Suits  ace  commenced  in 
the  district  and  county  oourts  by  filing  a  pe- 
tition. Bev.  St  art.  1177.  But  it  has  been 
held  tbat  the  petition  musrt  be  flled  with  a 
bona  fide  intention  tbat  citation  shall  at 
once  be  Issued  and  served  upon  the  defend- 
ant Bicker  V.  Shoemaker,  81  Tex.  22,  16  S. 
W.  645.  Tbe  rule  announced  in  the  case 
cited  is,  no  doubt  correct  as  a  general  prop- 
osition, but  we  Are  satiafled  tbat  circumstan- 
ces may  exist  which  will  excuse  the  plaintiff 
for  falling  to  have  tbe  cltiatioD  served  at 
OBce,  and  Justify  blm  in  delaying  sucb  serv- 
ice fmr  a  reasonable  leogtb  of  time;  and,  no 
deul>t,  it  was  upon  tbie  theory  tbat  the  case 
At  bar  was  decided.  The  citation  was  issued 
the  same  day  tbe  petition  .was  filed,  but  at 
tbe  re(}iMSt  of  tbe.plalniiS'B  attorney  It  was 
not  served  untU  the  1st.  day  ef  ^arcb,  1901. 
Tbe  testimony  shows  that  at  Uie  time  the 
Bult  was  flled  tbe  defendant  was  in  ccxre^ 
■pondenee  with  the  plaintifl,  who  lived  In  an- 
«thee  cauty,  with  a  view  to;  a  settlement  or 
oompromlse  oif  the  debt;  that' when  tbe  suit 
was  filed  one  »f  the  plain tifl'A Attorneys  noti- 
fied the  defendant  by  telepbo«e,  and  tbe  de- 
fendant expressed  a  desire  to  prevent  f  urtber 
cost— stated,  in  efflect  that  he  wanted  fur- 
ther tiaae  to  hear  from  tbe  ylaintifl  in  re- 
sponse to  a  letter  written  by  blm,  and  prom- 
ised to  call  at  the  attorney's  office  aad  con- 
fer with  him  further  in  reference  to  the  mat- 
ter. This  be  failed  to  4io,  -and  after  waiting 
.until  about  tbe  last  of  February  the  Attorney 
instructed  tbe  deputy  sherUI,  in  wbase  iianils 
tbe  citation  had  been  'idaeed,  to  serve  tbe 
same  upon  tbe  defendant  Undw  these  cir- 
cumstances,  we  think  tbe  co«rt  was  Justified 
in  tbe  conclusion  that  tbe  delay  in  serving 
the  citation  was  not  caused  by  negligence  on 
tbe  part  of  tbe  plaintiff  or  hie  atcomeys,  but 
was  attributable  to  the  fact  that  tbe  latter 
had  granted  tbe  defendant's  Ijuplied  request 
to  take  no  further  steps  In  the  suit  antil  he 
could  hear  from  the  plaintiff. 

Some  other  questions  are  presented  In  ap- 
IteUant's  brief,  but  they  aoe  believed  to  be 
witheat  merit 

Judgment  affirmed. 


NARD  V.  BAKEB. 

(Court  of  Civil  Appeals  of  Texas.    Jan.   11. 
1902.) 

SCHOOL  LANDS— PRICE— APPUCATION— 
AWARD. 
Plaintiff  settled  on  and  applied  to  purchase 
school  land  oa  dry  graiJiig  laod,  at  SI  per  acre. 
The  land  was  awarded  to  him.  Ifho  commis- 
sioner afterwards  canceled  the  award  on  the 
ground  tbat  the  land  was  leased  to  defendant's 
grantor.  Defendant  then  applied  for  tbe  s^eo- 
tiou  at  the  same  price,  and  it  was  award>>) 
to  him,  though  he  was  never  a  bona  fide  su- 
tler   thereon.     Plaintiff    continued    to    rtt-iih* 
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thereon,  and  mbBagneBtlT  appHed  to  purchase 
ai  agricultural  land,  at  (Z  p»  aci«,  tendeninK 
the  cash  payment,  and  obligation  for  the  bal- 
ance, whidi  application  was  rejeoOed.  Tha 
land  was  originally  classified  as  aKricidtnnU 
land,  and  price  fixed  at  92  per  aa«,  not  sabse- 
qnently  classified  as  grazing  land.  Th«  xx>m- 
missioner,  however,  did  not  change  the  price, 
field,  that  both  applications  tor  the  land  at  '$1 
per  acre,  and  the  awards  made  tiieieon,  were 
Toid,  and  plaintiff  is  entitled  to  the  seeticui 
on  hia  second  .application. 

Appeal  from  district  ctmrt,  Roberts  coun- 
ty;  B.  M.  Baker,  Judge. 

Actbw  bjr  A.  H.  Baiter  against  J.  A.  Nard. 
From  a  judgment  for  plaintiff,  defendant  Ap- 
peals.   Affirmed. 

H.  E.  Hoover  and  Hendrldu  &  Ccffee,  fer 
app^ant.    Flemona  &  Yeale,  for  appellee. 

BUNTBB,  3.  This  -was  an  action  at  tres- 
pass to  ti7  title  brought  by  Baker  against 
Kard  to  reeover  section  6,  block  Y,  certificate 
No.  1/16,  tamed  to  Morrison  snd  CBntmlDgB, 
public  free  schs*!  lands  lying  In  Hntchinsan 
county.  The  defendant  SMUfBred  by  plea  of 
not  gnUty.  Hie  case  -was  tried  by  'a  jury, 
who  found  a  verdict  1b  favor  of  the  plaintiff, 
and  from  a  lodgment  rendered  tbsrean  liils 
appeal  Is  taken. 

The  facts  are  ■obstantlally  as  follotm:  On 
July  IS,  1900,  Baker  applied  to  the  com- 
missioner of  the  .'general  lamd  c01ce  to  par- 
chase  tlie  section,  deaeribtng  it  as  "section 
6.  blodc  Y,  eertlflcate  No.  1/16,  M.  &  G.  B,V-, 
dassified  as  dry  graalng  land,"  and  offered 
fl  per  acre,  paid  the  cash,  and  executed  bis 
obligation  to  the  state  for  ttae  balance,  as  re- 
quired by  law.  The  commissioner  awarded 
and  sold  the  land  to  him  on  said  application 
on  the  13tb  day  of  January,  1900,  but  on  the 
2Ctb  day  of  AiHll,  iseo,  canoelBd  the  sale 
because  tbe  land  bad  been  previously  leased 
to  J.  liL  Oobvm,  who  iUed  affidavits  with 
the  commissioner  tbat  he  had  on  said  sec- 
tion faoo  "wortli  of  improvements.  We  find 
that  Cobum  never  had  $200  worth  of  im- 
provements on  said  land.  In  June,  1800,  Co- 
bom  sold  hds  ImiirovementB  on  said  sec- 
tion to  the  defendant,  Nard,  who  settled  on 
It  and  on  the  8th  day  of  February,  1000, 
applied  to  purchase  tbe  same  at  $1  per  acre, 
and  it  was  on  tbat  day  awarded  and  sold  to 
lilm  by  ttae  commissioner.  On  the  14th  day 
of  January,  1901,  Baker,  still  residing  on 
the  land,  made  a  second  application  to  pur- 
chase it,  at  $2  per  acre;  and  this  time  de- 
scribed It  correctly  In  his  application,  btit  in 
bis  obligation  still  described  it  as  "M.  &  .0. 
By.  [Co.]"  land.  This  application  was  ideat- 
ed by  tbe  commissioner.  Tbe  land  was  clas- 
sified as  "agricultural,"  and  appraised  at  $2 
per  acre  by  the  commissioner  in  1887,  and  In 
1897  it  was  reclasslfled  by  tiie  commlBstoDr 
ers'  court  of  Boberts  county,  to  which  Hutch- 
hison  was  attached  for  Judicial  purposes,  .as 
dry  gradng  land,  but  not  reappraised.  The 
clerk  of  the  county  court,  however,  under- 
stood tbe  letter  of  the  commissioner  Inform- 
ing him  of  tbe  Teclassiflcatlon  to  fix  the  ajn 


pralsed  value  at  $1  f&  acre,  and  so  altered 
all  the  unsold  lands  of  the  county  at  tbat 
classification  and  price,  and  tbey  have  so  re- 
mained on  tbe  records  ever  since.  There  is 
evidence  sufficient  to  prove  tbat  Nard's  ap- 
plication was  made  in  collusion  with  Oobum, 
in  whose  pasture  the  section  lies,  and  that 
he  was  not  an  actual,  bona  Me  scrttler  on  tbe 
land,  for  tbe  purpose  of  making  it  his  borne. 
The  evidence  was  aufflclentto  establish  that 
Baker  was  an  actual,  bona  flde  settler  on  the 
land  at  tbe  time  be  made  each  application, 
and  be  paid  to  tbe  state  each  time  the  prop- 
er sum  of  Bioney  based  upon  his  'brd,  and 
filed  tbe  proper  obligation  ior  the  balance, 
but  tbe  Stan  paid  tothe  treasurer  on  the -first 
bid  was  returned  to  him  by  order  of  the  com- 
missioner when  .the  first  sole  to  ihim  was 
canceled.  In  this  suit  be  claimed  under  both 
purchases. 

The  majority  of  the  court  are  of  opinion 
that  the  second  application  of  Baker  was 
food,  and  upon  that  the  judgment  must  be 
sustained,  because  the  original  appialsement 
of  tbe  commissioner  at  $2  per  acre  stood  aa 
the  -price  of  tbe  land  until  «Iianged  by  'the 
commissioner,  and  tlrat  tlie  second  dasslfl- 
catlon  did  not  change  the  price  thus  original- 
ly Itsad  upon  It  at  $2  per  acoe;  and  they 
bold  tbat'the  clerk  ;had'  no  siQtliatity  to  place 
tbe  price  at  $1  per  acne  an  .bis  reeor^  as  he 
dtO,  and  that  therefore  tbe  land  ^was  on  the 
mavket,  not  at  ^1  per  acre,  but  at  42,  and 
consequently  Baker's  first  applioation  and 
Nard's  should  both  hove  been  -celecfeed  by  tbe 
oommissioDer,  .and  that  tbe  onward  and  isoie 
In  each  inattace  was  unontboBized  and  void. 

I  am  of  ofrinion,  howevier,  :that,  while  tbe 
derk  was  not  anthocized  to  put  the  .prtce  on 
bis  records  at  :f  1,  yet,  bsTrliig  done  ::S0,  and 
Baker  having  mad«  his  appUcatlon  to  pur- 
chase at  tbe  price  shown  an  tiie  .'Clerk's  rec- 
ords, 'snd  the  commissioner  bavlng  awarded 
it  to  him  vt  that  priee,  .it  amounted  in  law 
'to  a  rati&cation  by  the  conrmlssloiier  of  the 
clerk's  act  and  record,  and  the  >sale  to  Baker 
In  tbe  Orst  instance  was  valid.  Tbe  :com- 
missloner,  having  power  to  fix  tbe  price  at 
$1  or  more,  had  the  power  to  ratify  the  .price 
fixed  by  the  clert:  at  (1,  and  .this  ratification 
is  proved  by  bis  awards  and  sales  of  the 
land  to  bolb  Baker  and  .Nard  at  that  price. 
Tbe  rattflcation  would  relate  bade  to  the 
time  when  the  clerk  maide  the  record.  Tbds 
view,  I  think.  Is  correct  in  principle,  and  I 
have  no  donbt  but  there  are  hundreds  of  bpc- 
tions  of  land  In  Roberts  and  in  Sutchlnson 
and  Oray  counties  (which  are  attached  to 
Roberts  for  Judicial  purposes)  tbat  have  been 
awarded  and  -sold  by  the  commissioner  by 
that  record  and  at  tbat  price,  and  to  bold 
as  the  majority  have  done  will  result  in 
much  confusion  of  titles,  and  distress  to 
many  of  tbe  people  of  those  counties. 

W«  are  all  agreed,  however,  tbat  tbe  judg- 
ment in  this  case  should  be  ofitaned,  as  we 
have  found  no  material  error  in  the  pro^ 
ceedings,  and  it- Is  ord»ed  occordlagly. 
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GOODWIN  T.  HARRISON. 

(Oonrt  of  Civil  Appeals  of  Texas.    Jan.   11, 
1902.) 

C0DRT9-<UDICIAL   NOTICB— COUNTY   CUBRK— 
SIONATURB— ACTIONS— IDENTITY. 

1.  In  au  action  to  foreclose  the  lien  of  a 
judgment  In  a  county  where  an  abstract  of 
the  judgment  rendered  in  another  county  is 
filed,  the  court  will  take  judicial  notice  of  who 
was  clerk  of  the  county  in  which  the  court  is 
sitting  at  the  time  of  filing  of  such  alMtract 
and  of  his  ofUcial  signature  to  the  certificate 
thereto. 

2.  Where,  in  an  action  to  foreclose  the  lien 
of  a  judgment  rendered  in  another  county,  no 
issue  as  to  the  validity  of  such  judgment  was 
raised  in  the  trial  com-t,  and  a  judgment  in  an 
action  of  the  same  title  has  been  reversed  in 
the  appellate  court,  that  court  cannot  take  ju- 
dicial notice  that  it  is  the  same  action. 

Appeal  from  district  court,  Parker  county; 
J.  W.  Patterson,  Judge. 

Action  by  W.  M.  EarrlBon  against  R. 
Ooodwin  and  others.  From  a  judgment  for 
plaintiff,  defendant  Goodwin  appeals.  Af- 
firmed. 

O.  A.  McOall,  for  appellant  A.  Q.  Boyle 
and  W.  H.  Penlz,  for  appellee. 

HUNTER,  J.  This  suit  was  brought  by 
Harrison  against  the  appellant  and  others 
to  foreclose  a  judgment  lien  on  a  tract  of 
land  in  Parker  county.  The  judgment  was 
rendered  in  the  county  court  of  Palo  Pinto 
county,  and  a  proper  abstract  thereof  was 
filed  with  the  clerk  of  the  county  court  of 
Parker  county,  and  the  certificate  of  the  lat- 
ter written  thereon  was  as  follows:  "This 
abstract  was  filed  for  record  on  the  Ist  day 
of  Feb.,  1901,  at  4  o'clock,  and  recorded 
Feb.  12, 1901,  at  10  o'clock  a.  m.  J.  E.  Hodges, 
County  Clerk."  The  learned  district  judge 
found  as  a  fact  that  Hodges  was  clerk  of  the 
county  court  of  Parker  county  when  he  made 
the  certificate.  The  objections  urged  by  ap- 
pellant to  the  certificate  were  not  made  when 
It  was  otTered  In  evidence,  but  It  is  contended 
that  there  was  no  evidence  of  a  valid  judg- 
ment lien,  because  the  certificate  did  not 
■bow  that  the  judgment  bad  been  duly  ab- 
stracted in  Parker  county.  We  think  the 
objection  made  to  the  sufficiency  of  the  evi- 
dence was  good  unless  the  district  court  was 
required  to  take  judicial  notice  that  J.  E. 
Hodges  was  the  clerk  of  the  county  court 
of  Parker  county  at  the  time  he  made  the 
certificate.  We  have  been  unable  to  find 
any  authority  directly  in  point,  but  from 
cases  presenting  analogous  questions  we 
have  reached  the  conclusion  that  the  district 
court  should  take  judicial  notice  of  who  is 
the  clerk  of  the  county  court  of  the  county 
in  which  It  Is  sitting  and  trying  the  cause. 
He  is  a  public  ofllcer  of  the  county,  and  bis 
name  and  oflScial  position  is  notorious  to 
everybody  in  the  county.  He  signs  and  cer- 
tifies transcripts  from  the  prol>ate  court  to 
the  district  court,  and  certifies  copies  of  rec- 
ords and  deeds  to  be  used  In  evidence  In  that 


court,  and  does  many  other  official  acts 
which  come  under  review  In  that  court,  and 
is  as  well  known  as  the  sheriff  or  constables 
of  the  county  who  serve  and  make  returns  on 
the  processes  of  that  court  We  think, 
therefore,  that  the  court  should  take  judicial 
notice  of  who  the  clerk  of  the  county  court 
is  or  was  when  the  certificate  read  in  evi- 
dence was  made;  the  date  of  the  certificate 
showing  that  it  was  made  during  the  cur- 
rent term  of  office.  McGarty  v.  Johnson, 
20  Tex.  Civ.  App.  184,  48  S.  W.  1008;  State 
T.  Seibert  (Mo.)  82  S.  W.  670;  White  r.  Ran- 
kin (Ala.)  8  South.  118;  Martin  v.  a  Ault- 
man  &  Co.  (Wis.)  48  N.  W.  749;  Harris  t. 
Buehler  (Del.  Super.)  40  AtL  733;  Hertig  r. 
People  (IlL)  42  N.  E.  879,  60  Am.  St  Rep. 
162. 

The  judgment  of  the  coun<7  court  of  Palo 
Pinto  county  which  was  thus  al>8tracted,  it 
is  contended,  was  afterwards  brought  be- 
fore this  court  upon  writ  of  error,  and  held 
to  be  void  for  want  of  jurisdiction  over  the 
amount  in  controversy  in  that  court  and  we 
are  asked  now  to  take  judicial  notice  of  that 
fact  No  issue  as  to  the  validity  of  this 
judgment  was  made  in  the  court  below,  and 
no  evidence  offered  as  to  the  identity  of  the 
two  judgments,  and  we  know  of  no  author- 
ity for  extending  the  principle  of  judicial  no- 
tice that  far,  and  have  been  cited  to  none. 

We  adopt  the  conclusions  of  fact  as  found 
by  the  district  court  and  its  concluaions  of 
law  on  other  issues  presented,  overrule  all 
the  assignments  of  error,  and  ordor  that  the 
judgment  be  affirmed. 


PATTERSON  v.  SOUTHERN  PAtt  CO. 

et  al.i 

(Court  of  Civil  Appeals  of  Texas.     Jan.  8, 

1902.) 

RAILROADS— PASSBNOBR—BRIDOB  TOLIj— Or 
LBQAL  EXACTION— DAMAGES— RESIST- 
ANCE TO  ENHANCE— EVIDENCE. 

1. Where  a  pagsenger  on  a  railroad  knows 
that  a  toll  of  oO  cents  will  l>e  illegally  exacted 
on  crossing  a  certain  bridge,  which  will  bt> 
reached  at  midnight  and  has  the  means  and 
opportunity  to  pay  such  toll  before  retiriue. 
and  refuses  to  avail  himBelf  of  such  oppor- 
tunity, and,  on  being  awakened  and  the  toll 
demanded,  refuses  to  pay,  and,  for  the  sole 
purpose  of  enhancing  the  aamagee,  persists  in 
his  refusal  until  force  is  used  on  his  person,  b'* 
is  not  entitled  to  enhanced  damages  for  sucii 
added   indignities. 

2.  Plaintiff,  a  passenger  on  a  railroad,  travel- 
ing on  a  mileage  book  which  stated  in  plain 
letters  that  it  was  not   good   over  a   certain 
bridge,  stated  to  the  conductor  when  his  mile- 
age was  taken  up  that  he  would  not  pay  the 
fare  of  60  cents  charged  for  crossing  over  such    , 
bridge,  and  that  he  could  afford  to  be  put  of 
the  train,  if  the  company  could  stand  it     H<> 
was  not  molested  on  that  trip,  but  on  his  re-    . 
turn,  the  next  night,  when  the  train  was  stop-    ' 
ped  at  the  bridge  for  the  bridge  conductor  to 
collect  tolls,   the  toll   was  demanded   and   re- 
fused, and  the  bridge  conductor  testified  that    | 
he  told  plaintiff  if  he  did  not  pay  be  wonld 
have  to  be  put  off.     He  said,  "Why  don't  yoo 

'  Rehearing  denied  January  29,   1302,  and  writ  ot    I 
error  denied  by  supreme  court. 


Tex.) 


PATTERSON"  v.  SOUTHERN  PAC,  CO 


809 


do  it?"  The  conductor  then  said,  "If  you  want 
me  to  take  hold  of  you,— which  aeema  •vldent,— 
I  can  do  that,"  and  then  laid  his  hand  on 
plaintiffs  shoalder.  He  said,  "That  is  all  I 
want,"  and  paid  the  toll,  taking  a  receipt. 
BeU.  that  the  evidence  was  sufficient  to  justify 
submitting  to  the  jury  the  question  whether 
plaintiff's  resistance  until  the  assault  was  made 
was  for  the  purpose  of  enhanciue  his  damages. 
3.  Where  the  failure  to  award  certain  dam- 
ages to  plaintiff,  who  appeals  from  an  inade- 
qnate  judgment  in  his  favor,  could  not  possibly 
have  resulted  from  the  giving  of  an  erroneous 
instruction,  the  error  was  harmless. 

Error  from  district  court,  EI  Paso  coun- 
ty; A.  M.  Walthall.  Judge. 

Action  by  Millard  Patterson  against  the 
Southern  Pacific  Company  and  others.  From 
a  judgment  for  plaintiff  for  a  part,  only,  of 
hi£  demand,  he  brings  error.    Affirmed. 

C.  N.  Buckler  and  Peyton  F.  Edwards,  for 
plaintiff  In  error.  Beall  &  Kemp,  for  defend- 
ants In  error. 

JAMES,  C.  J.  The  nature  of  this  action 
is  fully  shown  In  the  opinions  delivered  on 
previous  appeals.  27  S.  W.  194;  46  S.  W. 
848.  The  Issues  at  present  before  the  court 
are  few,  and  we  shall  not  attempt  any  state- 
ment, except  as  the  assignments  are  dis- 
cussed. At  the  last  trial,  verdict  was  for 
plaintiff  (now  plaintiff  In  error)  for  |1  actual 
and  $240  exemplary  damages. 

The  first  and  second  assignments  are  as 
follows: 

"First  Assignment  of  Error.  The  court 
erred  In  that  part  of  Its  charge  wherein  It 
instmcted  the  jury  that.  If  the  conductor 
demanded  the  fifty  cents  from  the  plaintiff 
hi  tbe  daytime,  that  It  was  plaintiff's  duty  to 
have  paid  It,  and  that,  not  having  paid  It  In 
tbe  daytime,  he  could  not  recover  for  In- 
convenience caused  by  the  fifty  cents  having 
been  demanded  and  collected  In  the  night, 
after  be  and  his  wife  had  retired  to  bed, 
because  tbe  demand  and  collecting  of  the 
fifty  cents  In  the  daytime  would  have  been 
as  unlawful  and  unjustifiable  as  It  was  when 
demanded  and  collected  In  the  nighttime, 
and,  whether  demanded  In  tbe  daytime  or 
In  the  nighttime,  plaintiff  had  the  legal  right 
to  refuse  to  pay  it,  and  was  under  no  obliga- 
tion to  pay  It  during  the  day  In  order  to 
keep  from  being  disturbed  In  tbe  night  by 
a  demand  for  tbe  fifty  cents. 

"Second  Assignment  of  Error.  Tbe  court 
further  erred  In  that  part  of  Its  charge 
wherein  It  instructed  the  jury  that.  If  plain- 
tiff resisted  the  payment  of  said  fifty  cents 
for  tbe  purpose  of  enhancing  his  damages, 
that  be  could  not  recover  for  the  assault, 
inconvenience,  mental  pain,  and  suffering  or 
humiliation,  because  there  was  no  testimony 
justifying  the  court  In  submitting  any  such 
issue  to  tbe  Jury,  and  said  portion  of  said 
charge  was  calculated  to  mislead  the  jury, 
as  shown  by  their  verdict,  wherein  they  al- 
lowed the  plaintiff  one  dollar  actual  dam- 
ages, thus  showing  that  they  allowed  him 
nothing  on  account  of  the  assault,  mental 


suffering,  inconvenience,  and  humiliation 
caused  by  the  unjustifiable  demand  and  col- 
lection of  tbe  fifty  cents  from  blm  at  mid- 
night, after  be  and  bis  wife  bad  retired  f<nr 
the  night" 

The  fragment  of  tbe  charge  which  plain- 
tiff in  error  sets  out  in  his  brief  as  the  part 
complained  of  is  as  follows: 

"If,  however,  you  should  believe  from  the 
evidence  that  the  conductor  of  said  train,  In 
tbe  daytime,  and  on  the  day  before  said 
train  reached  said  Pecos  Bridge,  or  before  said 
O'Bourke  demanded  of  plaintiff  the  payment 
of  said  sum  of  fifty  cents  bridge  fare,  inform- 
ed plaintiff  that  he  would  have  to  pay  fifty 
cents  bridge  fare  before  crossing  said  bridge, 
and  that,  as  an  accommodation  to  him  (plain- 
tiff), he,  the  train  conductor,  would  receive 
said  sum,  and  pay  same  over  to  the  bridge 
conductor,  and  thus  relieve  plaintiff  of  be- 
ing disturbed  after  he  should  have  retired 
for  the  night,  and  that  plaintiff  refused  to 
pay  said  fare,  but  afterwards  retired  for  the 
night,  witb  bis  wife,  in  said  berth,  and  that 
tbe  said  O'Bourke,  in  awakening  plaintiff 
after  he  bad  rethred,  did  so  solely  for  the 
purpose  of  requesting  the  plaintiff  to  pay 
said  fare,  and  that  tbe  plaintiff  at  the  time 
bad  tbe  opportunity  and  tbe  means  to  pay 
the  same,  and  that  tbe  plaintiff  refused  to 
pay  the  said  fifty  cents  bridge  fare  solely 
for  tbe  purpose  of  causing  the  said  O'Bourke 
to  enforce  from  him  the  collection  of  the 
same,  and  that,  in  refusing  to  pay  said  bridge 
fare,  plaintiff  was  prompted  or  Induced  by  a 
motive  to  enhance  or  contribute  to  bis  In- 
juries, then  and  In  that  event,  if  you  so  be- 
lieve such  was  the  puri)ose  and  motive  of 
plaintiff,  you  will  not  be  authorized  to  In- 
clude In  your  estimate  of  damages,  if  any, 
any  assault.  Inconvenience,  mental  pain,  suf- 
fering, or  humiliation,  if  any,  he  suffered, 
occasioned,  contributed  to,  or  brought  about 
by  plaintiff's  purpose  and  motive  aforesaid." 

Tbe  court  first  charged  the  Jury  that  tbe 
demand  of  50  cents  for  crossing  the  bridge 
was  unlawful. 

That  portion  of  the  charge  which  preceded 
the  above  quotation,  in  the  same  paragraph, 
practically  Instructed  tbe  jury  to  find  for 
plaintiff,  imder  the  evidence,  such  actual 
damages  as  he  sustained,  and  In  so  doing 
they  might  consider  the  assault,  If  any,  the 
inconvenience,  mental  pain,  suffering,  and 
humiliation.  If  any,  suffered  by  plaintiff  on 
account  of  the  conduct  of  the  conductors. 
Tbe  part  above  quoted  was  a  qualification 
of  the  instruction  with  respect  to  the  matter 
of  assault,  inconvenience,  etc.,  and  thereby 
the  jury  were  told  upon  what  state  of  facts 
plaintiff  would  not  be  entitled  to  recover  as 
to  such  particular  matters.  The  rule  stated 
by  the  court  In  this  connection  was  in  ac- 
cordance with  tbe  decision  of  the  court  In 
the  former  appeals.  Besides  the  authorities 
there  cited,  we  may  add  Railroad  Co.  v. 
Barlow,  30  S.  E.  783,  68  Am.  St  Bep.  186. 
There  can  be  no  reason  why  the  principle 
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■hoidA  Im-  limited  tv  cases  where  a  poBon 
buatdiB  w  tralti'  wltii  the  purpose  of  fettlng 
UlinEeU  inrt'offl^'  or  witli'  tbe>  purpoae-  of  bav- 
itsg  the-  employes'  resort'  to  proeeedln^  to 
that  end. 

The  paragra{>h  of  the  charge  containing 
what  appellant  quote»  Is  concluded  by  these 
words:  "But  If  you  sbqnld  believe-  firom  a 
preponderance  of  the  evidence  that  plaintiff, 
in  refining'  to  pay  said  train  conductBT  and 
the  said  O'Rourke  tlie  sum  of  fifty  omts  as 
bridge^  faret  did  so  witb  the' knowledge  ttutt 
the  sBime  wae  unlawful,  extortionate,  and 
unjust,  and  naiUa:  the  belief  that  tbe  unlaw- 
tul  demand  or- exaction  would  be  abandoned, 
with  no  pnrpooer  on-  tbe  part  of  plhlntiff'  ex- 
cept* tD>  resist  as'longandav  Mr  as  practica- 
ble tbe  unlawful  conduct  and' demands- of  the 
said  O'Hfourke.  you  will  find  fOr  the  plain- 
tiff such'  actual  damagea  as-  win  compensate 
blm  f6r  the  injuries  sustained,  as  hereinbe- 
fore directed." 

The  first  proposition  under  tttese  assign- 
ments' seein  tn  bring  into  questioir  again  the 
correctnese  of  tbe'  di>ctrine  dmylng  plain- 
tiff the  right  tar  recover-  for  ■  Inconvenienccf 
bumlllbtion;  etc.,  which  he  may  have  -will- 
itigly  occasioned'  and'  brought  upoa  himscAf 
for'  the  purpose  of  enhancing  his  damages! 
Upon  this  question  'we  adhere'  to  what  'we 
have  alteady  held,  being  convinced  that  the 
rule  Is'  conect 

The  second  proposition  la  that  there  was 
no  evidence  to  Justify  its  application  in  this 
case.  Although  plalatMTB-  1,000-mlle  ticket 
stated  in  pUiln  letters  upon  its  face,  "Not 
good'  over  Pecos  Bridge,"  plaintiff;  on  going 
from  W  Pftso  to  San  Antonio,  Intended  to 
resist  payment  of  the  bridge  fare,  and  an- 
nounced'to  the- conductor  when  his  mileage 
was  taken  up  that  he  would  not'  pay  such 
fare,  and  he  could  act  upon  that  conclusion, 
and  that  he  could  afford  to  be  put  off  the 
train.  If  the  company  could  stand  it  How- 
ever, be  was  not  molested  at  the  bridge  that 
night  On  his  return  trip  to  EI  Paso,  when 
the  conductor  took  his  fare,  the  latter  told 
him  that  he  would  have  to  pay  50  cents  fare 
over  Pecos  BMdge.  Plaintiff  replied  that  he 
had  heard  that  before,  and  would  not  submit 
to  such  an'  outrage.  They  continued  to  talk 
about  it;  the  conductor  offering  to  receive 
tbe  50  cents  and  turn  It  In  to  the  bridge  con- 
ductor during  the  night,  so  ttrat  plaintiff, 
who  'was  on  tbe  sleeper,  would  not  be  dis- 
turbed. Plaintiff  testified  that  when  he  first 
spoke  to  the  conductor  he  determined  that 
he  -would'  let  himself  be  put  off,  because  he 
had  made  up  his  mind  about  the  obligation 
to  pay  tbe  60  cents.  About  midnight  the 
train  arrived  at  the  bridge,  and  stopped,  so 
that  tbe  bridge  conductor  might  collect  the 
faxes.  Plaintiff  'was  awakened  by  the  bridge 
condnctor,  and  reftised  to  pay.  Plaintiff  had 
the  train  conductor  called,  and  asked  his 
protection.  He  had  InBtmctions  not  to  in- 
terfere. Some  time  'was  consumed  In  a  dis- 
cussion of  tbe- matter,  and  in  demands  and 


rafimla-  to  pay;  and  flie  bridge  conductor 
finally  said  he  would  compel  plaintiff  to  get 
off  the  train,  and  took  hold  of  him.  Plain- 
tiff said  he  then  discovered  that  the  con- 
ductor waa  in  earnest,  and  adied  him  for  a 
receipt,  and  paid  the  50  cents.  The  con- 
ductor's version  of  the  finale  was  that  he 
told  plaintiff'  that  if  be  did  not  pay  be 
-would  have  to  put  him  off.  "He  said,  ''Wliy 
don't,  you  do  It?'  I  said,  'If  you  want  me 
to  take  hold  of  yon, — which  seems  evident,— 
I  can  do  that.'  He  was  in  bed,  but  leaning 
on  his  elbow.  He  had.  the  curtains  slightly 
sq^rated.  I  reached  in  and  laid  my  hand 
on  his  shoulder.  He  said,  'That  Is  all  I 
want;'  and  paid  the  fare,  taking  a  receipt*' 
Plaintiff,  stated,  that  he.  had  a  motion  to 
argue  In  Colorado  City  on  the  following 
Tuesday,  and  conid'  not  have  gotten  there 
in  time  unless  he  'went  through  on  that 
train.  It  seems  to  us  that,  while  there  may 
have  been  testimony  and  inferences  which 
would  have  warranted'  the  Jury  In  finding 
that  plaintiff  weat  to  these-  extremes  ex- 
pecting and  believing  that  tbe  conductors 
would'  fibalty  relent  and  forego  the  exac- 
tion; this  Iff  equally'  true  wttb  regard  to  a 
finding  that  plaintiff  did  not  so  birileve:  that 
he  had  no  Idea  of  allowing  himself  to  be 
put  off,  bvt  Intended  all  along  to  submit  to 
the  exaction,  and  brought  on  tbe  proceedings 
of  which  he  complalne  in  order  to  aggravate 
his  case  for  damages.  The  proportion  Is 
therefore  not  aastained. 

The  third  assignment'  complained  of  the 
seventh  paragraph  of  the  charge,  reading: 

"The  Jury  are  instructed  that  the  contract 
of  carriage  read  in  evidence  did  not  entitle 
plaintiff  to  free  transportation  over  tbe 
Pecos  Bridge,  and'  the  plaintiff  is  bound  by 
every  pro'vlsI<m  of  said  contract,  whether  be 
read  it  or  not" 

Why  this  paragraph  was  inserted  in  tbe 
charge.  Is  not  dear  to  us.  Plaintiff  does  not 
appear  to  have  contended  that  he  vras  enti- 
tled to  free  transportation,  and  the  testimony 
indicates  that  his  regular  fare  to  defendant 
over  the  space  corered  by  the  bridge  was  in- 
clude In  what  was  taken  from  his  mileage 
ticket  But  we  fall  to  see  how.  In  view  of 
tbe  charges  and  the  verdict,  plaintiff  was 
Injured.  The  Jury  were  peremptorily  told 
that  tbe  demand  made  on  plaintiff  was  un- 
lawful. The  evidence  was  such  that  tbe 
effect  of  this  instruction  was  practically  that 
plaintiff  should  recovo',  and  the  verdict, 
also,  was  In  plaintiffs  favor.  The  paragraph 
complained  of  was  not  in  the  way  of  plaln- 
tifiTs  recovery  for  tbe  fare  exacted  and  in- 
terest thereon,  nor  for  exemplary  damages, 
fOT'  he  was  awarded  both.  He  evidently 
was  denied  damages  for  the  assault,  aimoy- 
ance,  humiliation,  etc.;  and,  while  we  can 
see  no  possible  connection  between  this  re- 
sult and  the  paragraph  In  question.  It  can  be 
plainly  attributed,  and,  in  our  Judgment, 
must  necessarily  be  attributed,  to  that  por- 
tion of  the  court's  chai^-  wblcb  Informed 
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tbe  Jury  under  what  circunutsnees  tbese 
matters  shoold  not  be  taken  Into  consldera* 
tion. 

Hie  fourth  aasignmeiit  I*  that  the  veidlct 
is  Inadequate  In  amonat  W«  oremile  tbla 
asalgnmeat. 

Jadsmeatt  afflmwd. 

NKIL.L,  J.,  ditqoallfied. 


WHITBi  T.  SAN  MiaUBL  et  aL 

(Coart  of  CItU  Appeals  of  T^xa>.     Jan.  8, 
190S.) 

OARMSHMENT-CONTROVEKTINO  APFtDAVIT 
— DISMISSAI^-PRBJUOIOE. 
Under  Sayles'  Ann.  CIti  St.  art  245,  pro- 
viding that,  if  plaintiff  is  not  satisfied  with  the 
garnishee's  answer,  he  may  controvert  it  by  af- 
lidayit,  where  the  K^^'nishee  admits  his  indebt* 
edness  either  to  defendant  or  to  a  third  person, 
and  ashs  the  conrt  to  determine  the  matter, 
there  is  no  necessity  for  a  controverting  affl- 
davit,  and  plaintiff  cannot  complain  of  the 
ranrt's  dismissing  It,  and  rendering  judgment 
on  the  evidence. 

Appeal  from  district  conrt,  Maverick  coun- 
ty;  I.  Jj.  Martin,  Judge. 

Action  by  J.  B.  Wbtte  against  S.  J. 
Blocker  bi  which  T.  San  Miguel  was  snm- 
moned  aa  garnishee.  Prom  a  Jndgment 
striking  out  a  controverting  afiSdavit  of  plain- 
tiff,  he  appeals.    Affirmed. 

J.  R.  Sanford  and  W.  C.  Douglas,  for  ap- 
pelant.   F.  Vandervoort,  for  appellees. 

FLY,  J.  Appellant  eaed  8.  J.  Blocker  fov 
¥526.85,  and  obtained  a  writ  of  garnishment 
against  T.  San  Miguel,  under  ssbiUvlBion  2, 
art  217,  Sayles'  Ann.  CUv.  St  The  garnishee 
answered,  setting  up  certain  facts  aa  to  how 
be  had  become  indebted  to  Blocker  for  cattlev 
and  also  alleging  that  his  contract  with 
Blocker  reqolred  the  payment  of  the  money 
to  the  Border  National  Bank,  and  stating  that 
he  owed  $420  on  the  cattle  either  to  Bkx;ker 
or  the  bank,  and  be  prayed  that  the  latter  be 
made  a  party  to  the  salt,  and  that  It  be  de- 
termined to  wbom  the  money  was  dn*.  The 
tank  answered,  claiming  the  money.  Appel- 
lant filed  a  controverting  affidavit  claiming 
that  the  answers  were  incovrect  on  several 
grounds.  This  affidavit  was,  at  tbe  instance 
of  the  garnishee  and  bank,  stricken  out 
There  la  no  statement  of  facts,  and  the  case 
is  before  this  court  on  two  assignments  of  er> 
roc,  which  complain  of  the  action  of  the  court 
Id  sustaining  the  exceptions  to  the  contro- 
verting affidavit  In  article  227,  Sayles'  Ann. 
Civ.  St,  It  is  provided  that  if  It  appears  from 
tbe  answer  of  the  garnishee  that  he  is  not 
hidebted  to  tbe  defendant,  and  has  none  of 
tbe  iattcc's  effects  In  his  possession,  and  the 
answer  is  not  controverted,  the  conrt  shall 
discharge  tbe  garnishee.  In  article  246  It 
\*  provided  that.  If  the  plaintiff  is  not  8atl»- 
lied  wltb  the  answer  of  the  garnishee,  he 
may  controvert  tbe  same  by  a£9davit  stating 
be  has  good  reason  to  believe  and  does  be- 
lieve tliat  tbe  answer  of  the  gai-nlshee  is  la- 


correct,  stating  In  what  particular  be  believes 
the  same  is  Incorrect  In  the  controverting 
affidavit  there  was  no  statement  of  tbe  mat- 
ters In  which  the  answer  of  the  garnishee 
was  Incorrect,  but  merely  argumentative  de- 
ductions as  to  the  effect  of  statements  in  the 
answer.  However,  If  the  affidavit  was  Im- 
properly dismissed,  no  Injury  appears  to  have 
been  suafained  by  app^ant  There  was  no 
denial  upon  the  part  of  tbe  garnishee  as  to 
Us  Indebtedness,  but  he  admitted  that  bQ 
owed  Blocker  or  tbe  bank,  and  for  his  pro-> 
tection  asked  tbe  court  to  determine  the  mat- 
ter. There  was,  therefore,  no  necessity  for 
the  controverting  alSdavit  If  it  bad  not 
been  stricken  oat,  appellant  would  have  been 
in  no  better  position  to  show  that  it  was 
Blocker  to  whom  the  garnishee  was  Indebted 
than  he  was  under  bis  affidavit  for  garnish- 
ment There  is  no  complaint  that  any  testi- 
mony offered  by  appellant  was  ^cloded,  and, 
on  the  other  hand,  the  Judgment  recites  that 
evidence  was  heard,  and  on  that  evidence  the 
Jndgment  was  rendered.-  Had  the  coort  aft- 
er striking  out  the  controverting  afiMavlt,  dls< 
charged  the  garnishee  without  bearing  the 
ttsttanony,  there  woald  have  arisen  cause 
for  complaint;  but  there  is  nothing  in  the 
record  that  Indicates  that  appellant  lost  any 
rigfat  by  the  affidavit  being  dismlssetL 
The  Judgment  ls<  affirmed. 


TEXAS  &)  P.  BY.  00.  v.  DTIiEY.i 

(Conrt  of  C9vil  Appeals  of  Texas.     Dec.  21, 
1901.) 

RAILROADS— EMPLOYS— HAZARDOUS    EMPLOT- 

MBNT— WARNING— ASSUMPTION  OF 

RISK— CHAROIft-BVIDBNCS. 

1.  Plaintiff,  while  employed  by  defendant 
railroad  company  in  cnisiiing  rock,  was  order- 
ed by  his  foreman  to  assist  in  placing  a  de- 
railed car  on  the  track.  While  so  engaged,  the 
car  lurched,  and  threw  plaintiff  down,  injur- 
ing him.  He  linew  nothing  of  the  hazards 
of  such  work,  and  received  no  warning  from 
tlte  foreman,  who  Icnew  of  liia  ignorance.  Beld, 
that  defendant's  foreman  was  negligent  in  fail- 
ing to  give  warning  to  plaintiff,  such  work  be- 
ing extrahazardous  as  to  him. 

2.  The  fact  that  the  workman  went  volun- 
tarily on  request  does  uot  r^ease  ttie  company's 
foreman  of  the  daty  of  giving  warning  as  to 
the  hazards. 

3.  Where  a  workman  assisting  in  raising  a 
derailed  car  was  injured  by  the  lurching  of  the 
car,  caused  by  the  giving  way  of  a  jackscrew, 
which  was  out  of  his  sight,  but  in  view  of  the 
foreman,  who  gave  no  warning,  the  question 
of  the  negligence  of  the  foreman  was  for  the 
Jury. 

4.  Where  the  right  to  recover  is  not  predicat- 
ed on  the  hazards  of  using  a  Jackscrew,  it  is 
not  error  to  refuse  to  charge  that,  if  the  work 
of  handling  a  jaclcscrew  in  raising  a  car  was 
not  one  of  extraordinary  danger,  Uien  no  duty 
of  warning  existed,  and,  if  the  uae  of  the 
Jackscrew  was  extrahazardous,  and  plaintiff 
and  the  foreman  had  equal  knowledge  of  the 
fact,  the  defendant  would  not  be  liable. 

Appeal  from  district  court,  Parker  connty; 
J.  W.  Patterson,  Judge. 


»  Rehearing  denied  January  26,  l»Oi,   and  writ  of^ 
error  dented  by  supreme  court. 
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Action  by  John  B.  TJtley  against  the  Texas 
&  Paciflc  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

B.  6.  Bidwell,  for  appellant  Stevenson  & 
Ritchie,  for  appellee. 

CONNER,  C.  J.  This  Is  an  appeal  from  a 
judgment  in  appellee's  favor  for  $545  as 
damages  for  Injuries  sustained  by  him  while 
at  work  replacing  a  derailed  car.  As  grounds 
of  recovery  appellee  alleged,  in  substance, 
that  at  the  time  he  was  In  the  employ  of  ai>- 
pellant  as  one  of  a  gang  of  men  engaged  In 
crushing  rock  with  a  rock  crusher;  that  in 
accord  with  the  direction  of  his  foreman,  W. 
T.  Brannon,  be,  with  others  of  his  gang,  as- 
sisted the  section  men,  of  whom  Marion 
Glenn  was  foreman,  in  replacing  upon  the 
railway  track  said  derailed  car;  that  such 
work  was  extrahazardous,  which  was  un- 
known to  appellee  at  the  time,  by  reason  of 
his  inexperience,  and  of  which  he  was  given 
no  warning;  that  the  day  was  very  cold,  and 
by  direction  of  said  foreman  a  fire  had  been 
built  on  the  side  of  the  steep  dump  where 
tlie  accident  occurred,  on  the  lower  side  of 
which  an  iron  rod  had  been  driven  in  the 
ground  to  keep  the  fire  in  place,  which  rod,  by 
reason  of  its  projection  and  proximity,  was 
dangerous;  that  while  engaged  on  the  south 
side  of  said  car  in  raising  the  east  end  there- 
of with  a  Jackscrew  the  car  suddenly  ca- 
reened around  to  the  south,  knocked  appellee 
oft,  and  down  said  dump,  and  on  said  iron 
rod,  whereby  he  was  injured  as  set  forth  in 
his  petition.  It  was  also  alleged  that  said 
foreman  was  negligent  in  falling  to  "watch 
the  progress  of  raising  said  car,  the  ^ect  of 
the  working  lever  of  the  Jackscrews,"  and  in 
falling  to  give  warning  of  the  danger. 

We  think  the  court  properly  overruled  the 
demurrers  urged  to  the  petition.  The  princi- 
pal objections  thereto,  in  effect,  seem  to  be 
that  it  does  not  appear  that  the  danger  to  be 
guarded  against  was  unusual  and  extraordi- 
nary, or  that  appellee  objected  to  doing  the 
work,  or  that  any  concealed  danger  existed 
in  using  the  Jackscrew,  or  that  any  necessity 
existed  for  the  foreman  to  look  out  for  ap- 
pellee's safety  and  provide  therefor.  The 
work  of  replacing  the  displaced  car  was  al- 
leged to  be  extrahazardous.  From  the  allega- 
tions of  the  petition  the  dangers  Involved  in 
the  extra  work  were  certainly  beyond  those 
of  his  regular  employment,  the  risks  of  which 
alone  he  assumed  by  his  contract  of  service 
in  the  first  instance.  As  to  appellee  the  dan- 
ger attending  the  work  of  replacing  the  car 
was  extra  extrahazardous,  and  in  case  of  his 
known  Inexperience  and  Ignorance,  as  alleged, 
it  was  the  duty  of  the  master  to  notify  him 
of  all  such  dangers  as  were  not  apparent 
Coal  Co.  V.  Haenni  (HI.)  35  N.  E.  162;  Rail- 
road Co.  V.  Reuz  (Tex.  Civ.  App.)  59  S.  W. 
280;  Same  ▼.  Hughes  (Tex.  Civ.  App.)  54 
8.  W.  264,  and  authorities  therein  cited.  The 
fact  under  the  circumstances  alleged,  that  he 


voluntarily  undertook  the  work  upon  the  re- 
quest of  his  foreman,  in  no  degree  lessened 
the  duty  of  the  master.  Appellee  was  not  a 
mere  Intruder,  and  in  his  inexperience  and 
Ignorance  he  was  entitled  to  the  exercise  of 
at  least  ordinary  care  on  the  part  of  the 
foreman  by  wambig,  by  supervisory  watch- 
fulness and  direction,  if  need  be,  as  the  work 
progressed,  and  otherwise  to  guard  him  from 
danger.  Nor  was  It  necessary,  as  insisted, 
that  appellee  allege  a  concealed  danger  in  the 
use  of  the  Jackscrew.  Tills  was  but  a  cir- 
cumstance attending  the  employment  of  ap- 
pellee at  the  time,  and  illustrating  the  man- 
ner In  which  the  car  was  being  replaced, 
but  of  which  no  complaint  Is  made  in  the  pe- 
tition. What  we  have  said  also  applies  in 
a  measure  to  assignments  questioning  the 
action  of  the  court  in  giving  and  refusing 
charges  and  in  overruling  appellant's  motion 
for  a  new  trial. 

There  was  evidence  tending  to  support  the 
material  allegations  of  appellee's  petition,  in- 
cluding the  averments  that  the  work  of  repla- 
cing the  wrecked  car  was  attended  with  dan- 
gers unknown  to  appellee  by  reason  of  in- 
experience, of  all  which  said  foreman  had 
knowledge,  and  that  appellee  was  placed  at 
such  work  without  having  been  warned  of 
such  danger.  The  immediate  cause  of  the 
accident  does  not  seem  very  clear.  W.  T. 
Brannon,  the  foreman  of  the  rock  crushers, 
testified:  "I  had  been  working  on  the  north 
side,  and  parties  on  the  south  side  asked  me 
to  hold  up  on  the  north  side,  and  I  walked 
around  the  end  [east  end]  of  the  car.  Just 
before  I  came  up  to  the  Jackscrew  [at  which 
appellee  was  at  work],  the  car  slued.  •  •  • 
The  car  did  not  turn  over.  I  reckon  the  front 
end  of  It  moved  about  twelve  inches,  or  some- 
thing near  that  and  then  It  stopped  on  the 
track.  The  Jack  on  the  north  side  gave  way, 
or  the  dirt  gave  way  under  It  and  it  caused 
the  car  slue  south.  •  •  •  I  superintended 
the  fixing  of  the  Jack  on  the  north  side.  The 
Jack  there  was  put  on  the  ground  on  the  edge 
of  the  dump,  and  that  Is  the  Jack  that  gave 
way.  The  dirt  was  frozen  on  top,  and  when 
the  weight  came  on  the  Jack  the  frozen  earth 
gave  way,  and  that  caused  the  car  to  careen 
to  the  south.  •  •  •  I  don't  know  how 
much  one  of  these  cars  would  weigh,  but  I  ex- 
pect It  Is  several  tons;  some  twenty  or  thirty 
thousand  pounds,  I  reckon.  •  •  •  If  I 
had  been  standing  around  there  by  the  north 
Jackscrew,  watching  the  men  work  that 
screw,  I  could  have  seen  [or  "might  have 
seen,"  as  he  says  in  another  place]  whether 
or  not  the  frozen  ground  was  giving  way." 
Marlon  Glenn,  the  section  foreman,  testified: 
"The  north  Jack  was  not  right  on  the  edge 
of  that  dump.  •  »  •  We  put  one  piece 
of  timber  under  the  Jack.  Up  to  that  time 
[of  the  accident]  we  had  not  made  a  crib  by 
which  to  raise  the  car  up,  but  I  think  we  did 
afterwards.  I  don't  remember  al>out  that 
I  think  when  we  got  the  car  on  we  built  a 
crib  on  each  side.    If  we  had  done  that  at 
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flrrt.  tbe  car  would  not  haTe  careened.  It 
didn't  fall  the  next  time  we  Jacked  it  np. 
*  *  *  I  don't  luiow  whether  the  king  pin 
was  out  or  not  I  don't  think  the  car  could 
have  slipped  to  one  side  unless  the  king  pin 
was  out  or  was  broken.  I  don't  remember 
whether  the  king  pin  was  out  or  broken  at 
that  time  I  don't  remember  about  putting 
in  another  king  pin."  We  think  the  evidence 
stated  authorized  the  submission  of  the  issues 
of  negligence  in  falling  to  warn  appellee  of 
the  extra  hazard  involved  in  tbe  labor  un- 
dertaken, and  of  negligence  on  the  part  of 
said  foreman  in  falling  to  exercise  due  super- 
visory care  to  guard  against  danger  to  those 
engaged  in  the  work,  and  it  is  also  sufflcient 
to  sustain  the  verdict  on  such  issues.  Ap- 
pellant requested  the  court  to  charge  the 
jury  to  the  effect  that  if  they  found  "that 
tbe  work  of  handling  a  Jackscrew  in  raising 
a  car  waa  not  one  of  great,  unusual,  and  ex- 
traordinary danger,"  then  no  duty  of  warning 
existed;  also  that  if  the  Jury  should  find  the 
use  of  the  Jaclucrew  was  extrahazardous, 
and  "plaintifl  and  tbe  foreman  had  equal 
knowledge  of  the  fact,"  tbe  defendant  would 
not  be  liable.  We  tbink  it  quite  evident  that 
tliese  charges  were  properly  rejected.  The 
right  of  recovery  was  predicated  upon  other 
grounds,  and  the  charge  requested  would 
hare  been  manifestly  misleading  and  erro- 
neous under  the  the  facts  of  the  case. 

It  la  also  insisted,  in  substance,  that  the 
cotnt  was  In  error  in  submitting  the  cause,  and 
In  overruling  the  motion  for  new  trial,  in  that 
the  evidence  shows  that  the  danger  Involved 
was  not  extraordinary,  and  that  the  accident 
was  due  to  the  giving  way  of  the  frozen 
ground,  the  danger  of  which  was  as  apparent 
to  appellee  as  to  the  foreman  In  charge  of  the 
work.  In  addition  to  what  we  have  hereto- 
fore said,  we  add  that  it  was  not  necessary  to 
appellee's  right  of  recovery  that  the  work  un- 
dertaken was  "extraordinarily  dangerous." 
The  evidence  supports  the  conclusion  that  as 
to  appellee  it  was  "extrahazardous,"  and 
clearly  indicates  that  appellee  was  without 
knowledge  thereof,  and  without  warning.  If 
tbe  accident  was  attributable  alone  to  the 
failure  of  tbe  frozen  ground  to  support  the 
Jackscrew  on  the  north  side,  tbe  evidence 
clearly  shows  appellee's  position  and  duty 
was  Bucb  as  that  be  could  not  observe  the 
conditions  on  that  side. 

We  tbink  tbe  judgment  should  be  affirmed. 
and  it  is  so  ordered. 


BOONB  V.  HKRALD  JJEWS  CO.  et  al' 

(Ooait  of  OivO  Appeals  of  Texas.    Dec.  18, 

IflOl.) 

UBEL  —  SHBRIFF  —  FALSE   IMPRISONMENT  — 

PERSON  INTENDED-BURDEN  OF  PROOF 

-APPBAL-ASSIONMENT  OF  ERROR. 

1.  A  newspaper  article  stated  that  efforts 
were  being  made  to  secure  the  release  of  a 
prisoner,  who  was  said  to  be  confined  in-  the 
oomity  jail  without  any  commitment  or  other 

*  Writ  of  error  denied  br  lupreme  court. 


legal  paper;  that  he  was  sent  In  by  a  Justice, 
in  charge  of  a  constable,  who  asked  that  he  be 
held  for  trial,  and  since  then  had  been  a  pris- 
oner, no  one  seeming  to  know  why  he  was 
there.  Held,  that  the  article  charged  false 
imprisonment,  and  was  iibeions  per  se. 

2.  A  newspaper  article  charged  that  a  per- 
son was  unlawfully  received  and  held  a  pris- 
oner in  the  county  jail.  Plaintiff  was  sheriff 
of  the  county,  but  the  jail  was  actually  in 
charge  of  guards,  one  of  whom  recedved  the 
prisoner.  Plaintiff  sued  for  libel,  and  alleged 
by  innuendo  that  the  charge  was  directed 
against  him.  Held,  that  the  burden  was  on 
plaintiff  to  prove  that  the  libel  was  aimed  at 
him. 

3.  An  assignment  of  error  that  "the  court 
erred  in  not  giving  to  thejnry  special  charge 
No.  5  asked  by  the  plaintiff,  which  was  refus- 
ed," followed  by  a  copy  of  the  charge,  not  be- 

I  ing  a  proposition  in  itself,  and  not  being  fol- 
lowed by  any  proposition  pointing  out  the  er- 
ror of  which  complaint  is  made,  will  t>e  consid- 
ered on  appeal  as  waived. 


Appeal  from  district  court,  BU  Paso  coun- 
ty; J.  M.  Ooggin,  Judge. 

Action  by  James  H.  Boone  against  the 
Herald  News  €!ompany  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

J.  M.  Dean  and  R.  V.  Bowden,  for  appel- 
lant. Turney  &  Burges  and  Edwards  &  Bd- 
wards,  for  appellees. 

FLY,  J.  This  is  a  suit  for  damages  against 
the  Herald  News  Company,  a  private  corpo- 
ration, Hughes  D.  Slater,  Henry  L.  Capell, 
and  James  A.  Smith,  alleged  to  have  accrued 
by  the  publication  of  a  libelous  article  in  a 
newspaper  known  as  the  "El  Paso  Daily 
Herald."  A  trial  by  Jury  resulted  in  a  ver- 
dict for  appellees.  The  suit  was  based  upon 
the  following  article  published  in  the  Daily 
Herald:  "Wants  His  Liberty.  Prisoner  at 
the  County  Jail  Wants  to  Get  Out.  An  ef- 
fort will  be  made  this  afternotm  to  effect  the 
release  of  Arcario  Alva,  who  It  is  alleged  had 
been  confined  in  the  county  jail  since  Sep- 
tember 18tb  without  any  commitment  or  oth- 
er legal  papers  authorizing  bis  imprisonment. 
Alva  was  sent  in  from  the  smelter  by  Jus- 
tice Downs.  A  constable  brought  him  to 
jail,  and  asked  that  he  be  held  for  trial. 
Since  that  he  has  been  a  prlsonw.  The  boy's 
mother,  it  is  said,  came  here  a  week  or  so 
ago  from  Chihuahua,  expecting  to  find  her 
son  at  work  and  at  liberty.  She  found  him 
in  Jail,  though  no  one  seemed  to  know  why 
he  was  there.  She  appealed  to  friends,  and 
they  will  endeavor  to  get  him  out."  The 
statements  by  innuendo  were  made  to  apply 
to  appellant,  who  was  sheriff  and  Jailer  of 
El  Paso  county,  and  it  was  set  out  that  they 
were  libelous  per  se  in  that  they  charged  ap- 
pellant with  the  crime  of  false  imprisonment. 
The  court  instructed  the  Jury  that  the  pub- 
lication was  libelous  per  se. 

It  appears  from  the  facts  that  appellant 
was  sheriff  of  El  Paso  county,  and  had  no 
regular  jailer;  but  It  was  further  In  proof 
that  the  jail  was  actually  in  charge  of> 
guards,  and  that  one  of  them  received  the* 
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prisoner  Eitokea  of  in  the  publication,  and 
made  the  entries  as  to  how  he  came  to  be  Im- 
prisoned In  the  register  provided  for  that 
purpose.  The  libelous  article  stated  that  the 
prisoner  was  sent  to  the  jail  by  a  Justice  of 
the  peace  In  charge  of  a  constable.  We  are 
of  the  opinion  that  the  article  was  correctly 
construed  by  the  court  to  be  Ubetoua  per 
se.  If  the  charges  in  the  published  arti- 
cle wore  true,  the  person  who  unlawfully 
arrested  and  detained  the  prisoner  was 
guilty  of  false  Imprisonment,  which,  und«r 
the  penal  statutes  of  Texas,  is  punishable  by 
fine  and  imprisonment;  and  rendered  app^ 
lant  subject  to  removHl  from  office;  and  the 
publication  of  such  a  charge  is  libelous,  and 
the  law  will  presunte  that  It  injured  the  rep- 
utation of  the  party  against  whom  it  was  di- 
rected. George  Knapp  &  Co.  v.  Campbell 
(Tex.  Civ.  App.)  36  S.  W.  766;  Belo  v.  Ful- 
ler, 84  Tex.  451,  19  S.  W.  616,  31  Am.  St, 
Rep^  76;  Cotulla  v.  Kerr,  74  Tex.  88,  11  S. 
W.  106S,  15  Am.  St.  Sep.  810.  Although  the 
publication  was  libelous^  the  burden  rested 
upon  appellant  to  establish  that  he  waa- 
meant  as  the  object  of  the  libel,  and  it  was 
a  question  of  fact  to  be  determined  by  the 
Jury  as  to  whether  the  libel  was  aimed  at 
him.  Newell,  Defam.  p.  767.  The  jury  was 
justified  in  finding  that  the  publication  was 
not  aimed  at  tbe  sheriff. 

The  second  assignment  of  error  Is  as  fol- 
lows: "The  coort  erred  in  not  giving  to  the 
jury  special  charge  No.  6  asked  by  the  plain- 
tlft,  which  was  refused,"— followed  by  a  copy 
of  the  charge.  The  assignment  is  not  a 
proposition  in  itself,  and  Is  not  followed  by 
any  proposition  pointing  out  the  error  ot 
which  complaint  is  made,  and  under  the 
rules  must  be  considered  as  waived.  Rail- 
way Co.  V.  Cole,  8  Tex.  Civ.  App.  635,  28  S. 
W.  301;  Railway  Co.  v.  Etgglns,  22  Tex. 
Civ.  App.  430,  65  S.  W.  744;  Cooper  v.  Hiner, 
91  Tex.  658,  45  S.  W.  554. 

Tbe  third,  fourth,  fifth,  and  sixth  assign- 
ments of  error  are  subject  to  tlie  same  objec- 
tions that  apply  to  the  second  assignment. 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

(Jan.  29,  1002.) 

This  court  did  not,  as  contended  by  ap- 
pellant, lose  sight  ot  the  fact  that  the  sberltf 
testified  that  when  at  home  he  visited  the 
Jail  dally,  and  exercised  authority  over  it; 
and  it  also  kept  in  mind  that  the  prisons 
was  not  delivered  to  the  sherlfiC  In  person, 
and  that  others  were  In  actual  charge  of  tbe 
jail;  and  that  a  jury  could,  from  these  facts, 
and  others  in  proof,  find  that  appellee  had 
no  reference  to  the  sheriff  in  its  publica- 
tion. If  the  proof  had  shown  that  appellant 
alone  had  charge  of  the  jail,  then  the  pub- 
ilcatlon  covld  have  referred  to  m>  one  else; 
bat  b*  was  only  in  charge  through  bis  dep- 
uties, and  while  this.  In  law,  might  make 
blm  responsible,  It  could  not  fix  and  deter- 


mine who  was  meant  by  appellees  In  the 
publication.  No  person  was  mentioned  by 
name,  and  the  publication  is  made  to  apply 
to  appellant  in  the  petition  only  through  In- 
nuendo, and  It  Is  a  question  of  fact,  and  not 
of  law,  as  to  whom  tbe  language  applied. 
Suppose  there  were,  as  shown,  several  per- 
sons superintending  the  jail,  and  It  was  not 
known  who '  was- actually  in  charge.  It  could 
not  certainly  be  maintained  that  every  one 
must,  as  a  matter  of  law,  Imow  that  the  sher- 
iff was  the  responsible  party.  In  this-  case 
the  uncertainty  «b  to  who  was  responsible 
for  the  unlawful  detention  of  tbe  prisoner 
was  bitenslfled  by  tbe  fact  that  the  Jail  was 
used  for  the  detention  of  federal  as  w^  as 
state  prisoners.  It  Is  Insisted  by  appellant 
that  this  court  erred  in  not  considering  his 
second,  third,  fourth,  fifth,  and  sixth  assign- 
ments- of  error,  and  Insists  that  the  case  of 
Agency  Co.  v.  McClelland,  86  Texi  170,  23  S. 
W.  676,  1100,  22  I..  R.  A.  lOS,  sustains  tbe 
assignments,  and  requires  consideration  of 
tbem.  Tbe  decision  does  hold  that  such  as- 
signments are  sufficient,  but  it  does  not  bold 
that  they  must  be  cMisidered  when  th^  are 
not  proposltioBS  In  themselves,  and  are  not 
followed  by  propositions.  An  assignment  of 
error  may  be  a  sufficient  basis  for  a  proposi- 
tion, and  yet  not  be  a  proposition,  and  It 
will  not  be  considered  unless  it  was  follow- 
ed by  a  proposition.  As  said  in  tbe  case  cit- 
ed: "An  assignment  may  l>e  brief,  and  yet 
specific;  and  brevity  In  sueb  a  case  Is  com- 
mendable, and  accords-  wltb  good  practice. 
The  reasons  by  whliA  allegattons  of  error 
are  sought  to  b*-«n«talned  find  their  proper 
place  In  the  propositions,  statements,  and  au- 
thorities required  to  be  set  forth  in  the  brief 
under  and  in  support  of  the  respective  as- 
signmeBts."  It  Is  required  In  rule  30  for 
tbe  courts  ct  civil  appeals  that  "each  point 
under  each  one  of  the  assignments  relied 
upon  sball  be  stated  In  the  shape  of  a  prop- 
osition, unless  the  assignment  Itself  is  la 
tbe  shape  of  a  proposition  to  be  maintained, 
and  then  it  will  be  sufficient  to  copy  tbe  as- 
signment." 31  S.  W.  vli.  The  sopreme'conrt 
holds  that  courts  of  civil  appeals  have  tbe 
authority  to  disregard  assignments  of  error 
not  propositions  within  themselves,  nor  fol- 
lowed by  propositions.  Cooper  v.  Htner,  91 
Ten.  658,  46  S.  W.  654.  In  the  case  Of  Rail- 
way Co.  V.  Higgins,  22  Tex.  Civ.  App.  430, 
65  S.  W.  744,  tbe  assignments  were  almost 
Identical  with  the  second,  fourth,  fifth,  and 
sixth  assignments  of  error,  and  they  were 
not  considered.  A  writ  of  error  was  refused. 
Under  the  heading  'Third  Assignment  of 
Error"  are  copied  two  assignments  of  error 
numbered  In  the  record  tenth  and  fourteenth. 
The  tenth  Is  similar  to  the  second,  fourth, 
fifth,  and  sixth  assignments  of  error.  Tbe 
fourteenth  Is:  "The  court  erred  In  that  part 
of  the  eighth  paragraph  of  its  charges  to  tbe 
Jury  which  requires  the  jury,  before  they  can 
give  a  verdict  against  defendant  Huglies  D. 
Slater,  to  find  that  at  the  time  of  tlie  pub- 
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llcatlon  complained  of  he  was  In  tiie  actual 
personal  exercise  of  bis  authority  over  th» 
colamn»  of  said  paper."  Why  It  was  error 
to  80  charge  does  not  appear  In'  the  assign' 
ment  of  error,  and  there  Is  no  proposltlMi 
that  gives  the  explanation.  Kruegel  r.  Ber- 
IT,  75  Tex.  230,  9  S.  W.  863. 
The  motion  for  rehearing  is  orermled. 


ABILENE  OOTTON  OIL  OO.  r.  BBISGOS 

et  al.1 
(Conrt  oC  Clril  AniesU  of  Tcks*.      Nor.  SO, 

1901.) 

NBOUQBNCA-PgaiaONAI.     INJURY  —  FBNCINO 
EOAD— GUARD— WAEHINQ— BVI- 
DBNCaS-CHARQB-APPBAL. 

1.  Defendant,  owning  land  adjoining  a 
tduol-boaBe  lot,  where  protracted  meetings 
were  being  held  everr  night,  constincted  a 
barbed-wire  fence  iucloaing  its  ground,  and 
crossing  a  road  naed  by  the  public  in  entering 
tbe  school  grounda.  The  fence  was  built  across 
the  road  late  in  the  afternoon,  and,  the  night 
being  dark,  defendant's,  manager  remained,  at 
the  fence  to  warn  people  of  the  danger  until 
the  preachine  commenced,  when  he  went  away, 
leaTinz  no  light  or  other  signal  of  warning. 
PlaintUra  son,  going  to  the  meeting  on  horse- 
back, not  knowing  of  tbe  fence,  ran  into  it, 
killing  hia  horse  and  receiving  permanent  in- 
juries. Held,  that  a  finding  that  defendant 
was  negHgmt  waa  jnstified. 

2.  Where  defendant,  in  iuclosing  Its  grounds 
with  a  barbed-wire  fence,  built  over  onto  the 
adjoining  grounds,  and  across  a  frequently 
traveled  road,  whereby  plaintifC;  In  traveling 
Mich  road,  was  ininced,  the  fact  that  Its  man- 
ager believed  the  fence  was  on  defendant's 
(round  was  immaterial. 

3.  Where  piaiutiff's  son  was  injured  In  the 
ni^ttime  by  riding  against  a  barbed-wire  fence 
built  across  a  road  by  defendant,  and  the  com- 
plaint alleged  that  the  fence  was  so  negligently 
built,  and  that  on  account  of  the  darkness,  and 
bis  not  knowing  or  having  been  warned  of  the 
fence,  the.  son  came  in  contact  therewith, — 
the  evidence  being  that  there  was  nothing  to 
warn  him  of  the  danger, — a  charge  which  would 
permit  the  jury  to  find  that  defendant  was 
nesiigent  in  leaving  the  fence  unguarded  and 
without  warning  was  within  the  issues. 

4.  Where,  in  an  action  for  injuries  resulting 
from  riding  against  a  barbed-wire  fence  built  by 
defendant  across  a  road,  evidence  that  defend- 
ant left  the  fence  unguarded  and  without  warn- 
ing is  admitted  without  objection,  defendant 
cannot  object  to  an  instruction  on  its  negli- 
Kence  in  that  respect  being  given  to  (he  jury, 
on  the  ground  that  such  negligence  is  not 
pleaded. 

5.  In  an  action  for  injuries  from  building  a 
barbed-wire  fence  over  a  public  thoroughfare, 
and  leaving  it  unguarded  and  without  warning 
signal  on  a  dark  night,  the  admission  of  oral 
evidence  as  to  the  title  to  the  ground  on  which 
the  fence  was  built  was  harmless  error,  though 
the  title  was  not  in  issue;  other  testimony 
showing  that  the  ground  was  In  possession  and 
control  of  persons  other  than  defendant. 

C.  Where  plaintiff's  son  was  Injured  by  rid- 
hig  against  a  barbed-wire  fence  built  across  a 
toad  by  defendant,  it  was  not  error  to  admit 
evidence  that  defendant's  agents  knew  that 
the  fence  was  not  on  defendant's  land. 

7.  Where  plaintiffs  son  was  Injured  by  rld- 
inx  against  a  barbed>wire  fence  bnilt  across  a 
road  by  defendant.  It  was  not  error  to  refuse 
to  charge  that,  if  defendant  exercised  care  to 

'Rebearlng  denied  January  U,  1902,  and  writ  of 
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present  Injury  to  persons  who  might  be  rea- 
sonably expected  to  pass  along  sncn  road  that 
nightj  plaintiff  could  not  recover. 

8.  Assignments  of  error  for  failure  of  the 
court  to  charge  on  certain  phases  of  a  case 
cannot  be-  sustained,  where  there  was  no  re- 
qvest  to  so  charge. 

App«al  from  district  coart,  Taylor  county; 
Nk  R.  lilndsey,  Judge. 

Action  by  William  Brlsooe,  for  himself  and 
bis  minor  B<m  I.  J.  Briscoe,  against  tbe  Abi- 
lene Cotton  Oil  Company.  From  a  judgment 
for  irialnttOb,  defendant  appeals.    Affirmed. 

West;  Smith  &  Chapman,  Bowyer  &  Tlllett, 
and  Hardwlcke  &  Uardwicke,  for  appellant. 
X,  M.  WagBtaff  and  D.  O.  Hill,  for  appellees. 

HUNTER,  J.  This  suit  was  brought  by 
William  Briscoe  against  appellant,  for  him- 
self and  as  next  friend  of  his  20  year  old 
son,  I.  J.  Briscoe,  for  personal  Injuries  in- 
flicted on  the  latter,  whereby  he  was  per- 
manently. Injured,  and  has  sutTered  and  will 
suffer  great  bodily  pain  and  mental  anguish, 
and  for  the  loss  of  a  horse  which  was  killed, 
and  for  time  lost  by  the  minor  from  tbe 
service  of  his  father,  and  for  drugs  and  doc- 
tor's bills  to  curfaig  bim.  Plaintiff  aUeged 
fbat  on  September  11.  1900,  defendant  negli- 
gently conatmcted  a  barbed-wire  fence  across 
a  traveled  road  or  passway  running  across  a 
two-acre  tract  of  land  aUeged  to  belong  to, 
under  control  of,  and  used  by  the  trustees  of 
a  public  school  In  Jones  county;  that  such 
school  house  was  used  for  school,  and  religi- 
ous and  other  public  gatherings,  both  day 
and  night,  and  said  passway  and  road  was 
generally  and  commonly  used  by  the  public 
to  approach  the  school  house,  all  of  which.  It 
Is  alleged,  tbe  defendant  well  knew;  that 
on  the  night  in  question,  to  wit,  September 
11,  1900,  said  I.  J.  Briscoe  was  approaching 
said  school  house  where  religious  services 
were  being  held,  and  that  the  horse  be  was 
riding  came  In  contact  with  said  fence,  and 
I.  J.  Briscoe  was  thrown  against  the  fence, 
whereby  the  horse  was  killed,  and  I.  J.  Bris- 
coe seriously  and  permanently  injured,— Wil- 
liam Briscoe's  damages  for  doctor's  and  drug 
bills,  loss  of  son's  services  tor  about  10 
months,  and  the  value  of  the  horse,  being 
laid  at  $710,  while  those  of  tbe  son  were  laid 
at  $25,000.  The  defendant  pleaded  a  gen- 
eral denial  and  contributory  negligence,  in 
that  young  Briscoe  was  riding  a  fractious 
and  untractable  horse  at  a  rapid  rate  of  speed 
In  the  nighttime,  and  was  heedless,  negli- 
gent, and  careless,  and  thas  contributed  tO' 
his  Injury  by  his  own  negligence.  The  jury 
found  a  verdict  for  William  Briscoe  Indi- 
vidually for  $386,  and  for  "I.  J.  Briscoe  on 
account  of  mental  and  physical  suffering  $2,- 
000,  and  the  further  sum  of  $4,000  as  actual 
damages  on  account  of  permanent  Injuries." 
Judgment  of  the  court  was  rendered  accord- 
ingly, and  this  appeal  Is  from  that  Judgment 

The  record  discloses  the  following  facts; 
The  oil  mill  and  gins,  wood  ya^d,  gtoner'a. 
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residence^  and  seed  house  belonging  to  the 
appellant  company  were  situated  on  the  east 
side  of  an  nnlnclosed  lot  of  land,  covering 
about  three  or  four  acres.  The  public  school 
house,  'Which  was  also  used  as  a  church  or 
meeting  house  for  the  neighborhood,  was 
situated  on  the  west  side  of  said  lot  A  pub- 
lic road  led  into  these  grounds  from  the 
northeast,  by  which  people  came  to  the  cotp 
ton  gin,  and  also  to  the  school  house  and 
church.  This  three  or  four  acre  space  seems 
to  have  been  surrounded  by  other  people's 
fences,  except  on  the  north,  where  the  road 
came  in,— the  road  or  lane  being  about  26 
feet  wide,— and  this  road  was  the  only  way  in 
to  these  grounds.  The  appellant  owned  the 
east  side  of  the  grounds,  and  the  trustees  of 
the  school  district  owned,  or  at  least  had  con- 
trol and  use  of,  the  west  two  acres.  There 
was  a  dividing  line  between  the  two  lotsi  but 
it  seems  not  to  have  been  clearly  defined, 
and  the  wood  piles  of  appellant  extended 
across  the  line  into  the  school  lot  some  50 
or  60  feet  It  became  necessary  for  appellant 
to  fence  its  grounds  on  account  of  the  depre- 
dations of  cattle  upon  the  premises.  So,  on 
the  11th  day  of  September,  1900,  the  man- 
ager of  the  appellant  company  caused  a  barb- 
ed-wire fence  to  be  constructed  around  its 
premises,  so  as  to  inclose  all  of  its  wood 
plies,  as  well  as  its  other  property  there; 
and  in  constructing  this  fence,  in  order  to 
inclose  the  wood  piles,  it  was  necessary  to 
cross  the  road  that  was  publicly  traveled  by 
people  going  to  and  coming  away  from  the 
school  or  church  house.  A  protracted  meet- 
ing of  some  religious  society  was  going  on  in 
a  tent  close  by  the  school  house  at  the  time, 
and  meetings  were  being  held  there  every 
night,  at  which  the  neighbors  for  miles 
around  were  attending,  and  the  manager  of 
appellant  knew  these  facts.  The  fence  was 
built  late  in  the  afternoon  of  the  11th,  and 
the  manager,  knowing  the  danger  threatened 
to  persons  riding  or  driving  in  to  church,  as 
the  night  was  dark,  guarded  it  himself  until 
about  8:30  o'clock,  so  as  to  turn  people  away 
from  it;  but  as  the  singing  services  were 
over,  and  preaching  had  begun,  he  concluded 
that  all  had  arrived  who  would  come  that 
night  and  left  it  unguarded,  with  no  light  or 
other  danger  signal  to  warn  people  who  might 
come  along  the  road.  The  young  Briscoe 
came  galloping  onto  the  grounds  on  horse- 
back about  9  o'clock,  going  to  the  meeting, 
ran  into  the  fence,  killed  his  horse,  and  seri- 
ously and  permanently  injured  himself.  It 
was  dark,  and  he  did  not  see  the  fence,  and 
did  not  know  it  was  there.  There  was  some 
controversy  as  to  whether  the  manager  of 
appellant  knew  that  the  road  where  the  boy 
was  injured  was  on  the  school-house  lot 
There  is  evidence  tending  to  show  that  he 
believed  it  was  on  the  ai^ellant's  lot.  But 
the  view  we  take  of  the  case  renders  this 
fact  immaterial.  The  facts  show,  however, 
that  it  was  on  the  school-house  lot    The  evi- 


dence was  sufficient  to  warrant  the  Jury  Id 
finding  the  appellant  guilty  of  negligence  in 
constructing  this  dangerous  kind  of  fence 
across  the  road,  whether  it  was  on  appel- 
lant's or  the  school-house  lot  when  no  danger 
signals  were  displayed,  or  other  sufficient 
mode  of  warning  the  public  adopted.  The 
amount  of  damages  is  not  excessive^  as  the 
young  man  will  be  a  cripple  tot  life,— «o  tbe 
doctors  testify,— and  the  verdict  Is  folly  sus- 
tained by  the  evidence.  The  plea  of  oontriba- 
tory  negligence  was  not  proved. 

The  first  assignment  of  error  complains  of 
the  exclusion  of  the  evidence  of  the  a^iel- 
lant's  manager  that  he  believed  while  build- 
ing the  fence  that  he  was  placing  It  on  appel- 
lant's lot  There  was  no  error  in  excluding 
this  evidence;  for,  If  we  concede  that  the 
road  was  all  on  appellant's  lot  it  was  in  con- 
stant use  then  by  the  public,  and  he  imew  it 
and  it  would  have  been  negligence,  und^ 
the  facts  stated,  to  have  put  it  there  when 
he  did,  without  on  that  night  at  least  pla- 
cing danger  signals  on  it  or  by  some  otiier 
means,  to  warn  the  public  away.  This  an- 
swers, also,  the  second  and  third  assign- 
ments of  error,  because,  whether  it  belonged 
to  the  school  trustees  or  to  Williams,  the 
fencing  of  it  with  barbed  wire  without  warn- 
ings, under  the  clrcomstances,  would  luiYe 
been  negligence  in  anybody. 

The  fourth  assignment  is  more  serions.  It 
complains  of  the  charge  of  the  court  given  as 
follows:  "A  failure  to  exercise  such  care  and 
prudence  In  performing  an  act  as  an  ordinari- 
ly careful  and  prudent  man  would  exercise 
under  the  same  or  like  circumstances  and 
conditions  is  ordinarily  negligence;  and  In 
this  case.  If  you  find  from  the  evidence  that 
the  defendant  the  Abilene  Ckttton  Oil  Com- 
pany, in  constructing  said  foice  on  said  land 
and  across  said  road  or  passway,  if  it  did  so, 
failed,  under  the  facts  and  circumstances  in 
evidence  before  you,  to  exercise  such  care  and 
prudence  as  an  ordinarily  careful  and  prudent 
man  would  have  exercised  under  the  same  or 
like  circumstances,  then  such  failure  on  de- 
fendant's part  would  constitute  negligence." 
Under  this  assignment  the  able  counsel  of 
appellant  submits  this  proposition:  "The 
court  should  not  submit  an  issue  not  raised 
by  the  pleadings,  and  in  this  case  the  plain- 
titTs  have  declared  upon  an  affirmative  act 
only,  and,  not  declaring  on  negligence  arising 
by  reason  of  an  act  of  omission,  the  court  In 
its  charge,  authorized  a  recovery  If  omis- 
sion was  shown,  when  no  act  of  omission 
was  charged.  The  evidence  showed  the  char- 
acter of  fence^  its  manner  of  construction, 
and  want  of  warning,  etc.  The  jury  was 
authorized  to  find  for  plaintiff  on  such 
grounds,  when  such  were  not  alleged."  The 
allegation  in  plaintiU's  petition  is  as  follows: 
"That  on  or  about  the  11th  day  of  Septem- 
ber, 1900,  the  defendant,  said  corporation, 
and  John  Guitar,  well  knowing  tliat  the  said 
road  was  used  by  the  puUie  for  access  to  said 
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scho4d  bnfldlngr,  ana  well  knowing'  that  the 
said  open  ground  was  used  and  controlled  by 
the  trustees  of  said  public  school,  and  that  it 
was  open,  and  left  open  for  the  use  and  bene- 
fit of  the  general  pnblic,  recklessly,  negligent- 
ly, carelessly,  and  knowingly  constructed  a 
harbed-wtre  fence,  well  knowing  the  danger 
to  the  traveling  public  therefrom,  on,  OTer 
and  across  said  open  space  on  said  school 
grounds,  and  extended  said  fence  west  to  near 
said  school  house,  and  Inclosed  a  large  por- 
UoQ  of  said  sphool  grounds,  and  obstructed 
the  road  leading  to  said  school  houses  and  left 
no  road  to  approach  said  school  bouse,  ex- 
cept a  very  narrow  passway,  that  was  grown 
up  In  timber,  on  the  north  line  of  said  open 
space;  that  when  said  fence  was  built,  and 
said  road  obstructed,  protracted  religious  serv- 
ices were  going  oa  each  night  at  said  school 
house,  which  fact  was  well  known  to  defend- 
ants; that  defendants  were  warned  and  com* 
manded  and  ordered  not  to  build  said  fence, 
and  not  to  obstruct  said  road  and  school 
ground;  that  defendants  buUt  said  fence  in 
order  to  care  for  and  protect  the  property  of 
defendants,  and  it  was  built  for  the  use  and 
proflt  and  benefit  of  defendant  corporation; 
that  defendants  knew  and  had  knowledge  of 
the  extreme  danger  of  said  wire  fence  to  the 
public  and  to  the  plaintiff  when  said  fence 
was  constructed  by  them."  This  allegation. 
It  will  be  observed,  does  not,  in  terms,  com- 
plain of  the  defendants'  failure  to  display 
danger  signals,  or  otherwise  warn  the  public 
of  the  danger  of  coming  in  contact  with  the 
fence,  but  simply  that  they  recklessly,  negli- 
gently, and  carelessly  constructed  the  fence, 
etc.  But  following  this  allegation  we  find 
it  In  the  same  connection  alleged  "that,  on  the 
night  after  the  construction  of  said  fence,  I. 
J.  Briscoe  was  lawfully  going  to  church,  rid- 
ing his  horse,  and  arrived  near  Delk  School 
House  a  short  time  after  dark,  and  was  trav- 
eling the  said  road  leading  to  the  said  school 
boose  at  a  moderate  rate  of  speed,  when,  on 
account  of  the  darkness,  and  liis  not  havhtg 
been  warned  of  the  fence,  and  having  no 
knowledge  of  its  being  built,  his  horse  came 
in  contact  with  said  wire  fence,"  etc.  This 
latter  allegation,  "and  his  not  having  been 
warned  of  the  fence,  and  having  no  knowl- 
edge of  its  being  built,"  even  if  we  adopt  the 
appellant's  contention  that  the  general  alle- 
gation of  negligence  in  constructing  the  fence 
is  not  sufficient,  we  Interpret  to  mean  that  no 
danger  signals  were  displayed,  or  other  warn- 
ings given  by  the  appellant  to  warn  the  injur- 
ed party  or  the  public  of  the  dangerous  ob- 
struction placed  across  the  highway,  and,  by 
reason  of  the  reckless  building  and  the  faU- 
ore  to  warn,  the  injury  occurred.  At  all 
events,  we  have  concluded  that  the  charge 
was  warranted  by  the  allegation.  The  evi- 
dence of  failure  to  display  danger  signals  or 
fniard  the  fence  sotUcleutly  was  abundant, 
and  no  question  of  want  of  allegation  to  sup- 
port the  evidence  was  made,  so  that  it  seems 
tbat  appellant  considered  the  allegation  suffi- 


cient to  admit  such  evidence;  and.  If  it  Is 
sufficient  for  the  one  purpose.  It  must  be  held 
so  for  the  other. 

The  fifth  assignment  of  error  complains  of 
the  admission  of  oral  evidence  to  prove  that 
the  trustees  of  the  school  district  owned  the 
school-house  lot  over  which  the  road  was  lo- 
cated. The  title  to  the  lot  was  not  an  issue 
in  the  case,  but  there  was  no  material  error, 
if  error  at  all,  in  admitting  the  evidence,  as 
the  bill  of  exceptions  shows  that  the  same 
witness  testified  that  the  school  trustees  were 
in  possession  of  and  used  and  controlled  the 
school  bouse  and  lot  where  the  road  lay;  and 
this  was  undisputed,  and  answered  every 
purpose  in  this  case  which  ownership  would 
have  done. 

There  was  no  error  in  admitting  the  evi- 
dence complained  of  in  the  sixth  assignment. 
It  only  tended  to  establish  that  the  appel- 
lant's agents  knew  that  the  road  was  on  the 
school-house  lot;  and  while  we  consider  it  of 
little  importance,  under  the  circumstances  of 
this  case,  who  owned  the  land  where  the  road 
ran,  It  certainly  was  not  error  to  prove  that 
tho  appellant  knew  It  belonged  to  the  school 
trustees. 

The  seventh  assignment  complains  of  the 
court's  refusal  to  give  the  following  charge: 
"The  Jury  are  instructed  that  although  you 
believe  from  the  evidence  that  the  defendant 
company,  in  erecting  the  fence  hi  question, 
tinder  the  facts  and  circumstances  existing 
in  this  case,  owed  a  duty  to  those  who  at- 
tended the  services  conducted  that  night  on 
said  property,  nevertheless,  if  you  find  that 
defendant  company,  by  its  agent,  exercised 
ordinary  care  to  prevent  injury  to  persons 
who  might  be  reasonably  expected  to  attend 
said  services,  and  during  the  time  persons 
might  be  reasonably  expected  to  pass  along 
said  fence  in  going  to  said  services,  then 
plaintiff  cannot  recover."  This  charge  was 
properly  refused.  If  the  obstruction  of  the 
public  way  Is  dangerous,  the  party  who  pla- 
ces it  there  must  warn  and  protect  people 
against  coming  in  contact  therewith  at  all 
times,  whether  they  might  be  reasonably  ex- 
pected to  attend  services  and  pass  along  there 
or  not.  He  has  no  more  right  to  injure  the 
people  who  pass  along  there  at  unreasonable 
hours  by  such  dangerous  obstructions  than 
he  has  those  who  pass  only  at  reasonable 
hours. 

There  is  no  merit  in  the  eighth  assignment, 
as  already  shown.  The  ninth  is  answered  by 
our  remarks  relating  to  the  seventh.  The 
tenth  complains  of  a  charge  which  was  de- 
clared to  be  correct  by  the  court  of  civil  ap- 
peals to  Railway  Co.  v.  Weigers,  54  S.  W 
012,  and  we  therefore  overrule  the  tenth 
The  eleventh  and  twelfth  complain  of  the 
court's  failure  to  charge  the  Jury  on  certain 
phases  of  the  case.  Counsel  should  have  re- 
quested such  charges,  if  deemed  important. 
The  thirteenth,  fourteenth,  and  fifteenth  are 
without  merit.  In  fact,  there  are  18  morr 
such  assignments,  making  a  total  of  33;  arnC 
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while  ire  liaTe<antmined  them  separately  and 
catefoUj,  Tre  find  no  material  error  In  ai^ 
of  them,  and  no  question  railed  which  tt 
would  be  profitable  to  diacuas. 
The  judgment  ia  therefore  affirmed. 


CROSS  et  11X.  ▼.  KENNBDT.' 

(Ck>nrt  of  Civil  Appeals  of  Texas.    Jan.  29. 

1902.) 

VENDOR'S  UKN— WAIVBR— AQRBBMBNT— HOTH 
— DEED— KTIDBNCB-CHAROEL 

1.  Where,  in  an  action  on  a  note  giTen  as 
part  of  the  purchase  price  of  land,  and  to  fore- 
close a  vendor's  lien  therefor,  there  is  evidence 
that  at  the  time  the  note  was  given  it  was 
agreed  that  there  should  be  no  lien  on  the  land, 
h  was  error  to  charge  that  a  vendor's  lien  ex- 
isted, without  any  contract  therefor,  if  any 
part  of  the  purchase  money  remained  unpaid, 
and  to  refuse  to  charge  that  such  lien  existed 
unless  it  was  intended  by  the  parties  that  there 
should  be  no  Uen,  or  toe  lien  was  understood 
to  be  waived. 

2.  Where  a  deed  was  executed  contemporane- 
ously with  a  note  for  the  purchase  price  of 
land,  and  tiiere  was  evidence  of  a  waiver  of 
a  vendor's  lien  subsequent  to  the  giving  of  the 
note,  an  instruction  that  if  the  vendor  agreed 
to  waive  his  Uen,  "whether  at  the  time  of  the 
execution  of  said  deed  or  afterwards,"  no  lien 
would  exist,  did  not  cure  a  refusal  to  Instruct 
that  if  it  appeared  from  the  evidence  that  it 
was  intended  by  the  parties  that  no  lien 
should  exist,  or  that  the  lien  was  understood 
to  be  waived,  an  implied  lien  would  not  arise, 
as  the  jury  might  have  understood  the  charge 
given  as  applying  only  to  the  waiver  of  a  lien 
already  existing,  and  not  to  a  state  of  facts 
showing  that  no  lieu  ever  arose. 

3.  In  an  action  on  a  note  given  for  the  pur- 
chase price  of  land,  and  to  foreclose  a  vendor's 
lien  which  defendant  claimed  was  waived,  it 
was  error  for  tile  court  to  reiterate  in  its  charge 
that  "it  was  not  necessary  that  there  should  be 
any  contract,  verbal  or  in  writing,  in  order  to 
create  a  vendor's  lien,"  and  that  "the  burden 
of  proof  rested  on  defendants  to  show  a  waiv- 
er of  the  Hen,"  and  thereby  give  undue  prom- 
inence to  such  propositions. 

4.  Where  two  notes  were  given  for  the  pur- 
chase money  of  land,  and  the  deed  reserved  a 
Uen  as  to  one  note,  and  there  was  evidence 
that  it  was  agreed  there  should  be  no  Uen  as 
to  the  other,  it  was  error  to  charge  that  the 
failure  to  retain  a  lien  in  the  deed  or  note  was 
not  sufficient  to  authorize  a  finding  that  the 
Uen  was  waived,  without  adding  that  such  fail- 
ure was  a  circumstance  that  might  be  cousid- 
ered,  with  the  testimony,  in  determining  wheth- 
er or  not  there  was  an  agreement  to  waive  such 
Uen. 

Appeal  from  district  court,  MUam  county; 
J.  C.  Scott,  Judge. 

Action  by  W.  3.  Kennedy  against  D.  T. 
Gross  and  wife.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Berersed. 

A.  W.  Gibson  and  Hefley,  McBrlde  &  Wat- 
son, for  appellants.  Henderson,  Streetman 
&  Freeman,  for  appellee. 

KEY,  J.  Appellee,  Kennedy,  sued  appel- 
lants, D.  T.  CroBB  and  his  wife,  and  sought  a 
personal  Judgment  against  the  former  upon 
a  promissory  note,  and  a  foreclosure  of  a 
vendor's  Uen  upon  130  acres  of  land  against 
both  defendants.     The  only  controversy  in 

'  Writ  of  error  denied  for  want  of  jurisdiction. 


the  court  below  was  in  ceferenoe  to  the  lien, 
which  controversy  waa  decided  in  favor  of 
the  plaintiff,  and  tlie  defendants  have  ap- 
pealed. 

Among  other  things,  tbe  court  charged  the 
Jury  as  follows:  "Where  one  person  conveys 
real  estate  to  another,  and  all  or  a  part  of 
the  consideration  remains  unpaid,  the  law 
Implies  a  vendor's  Uen  to  secure  the  payment 
of  said  unpaid  piurcbase  money;  and  it  is 
not  necessary  that  there  should  be  any  Uen 
retained  in  the  conveyance  at  in  the  note, 
or  ttiat  there  should  be  any  contract,  verbal 
or  written,  retaining  such  vendor's  Uen.  If 
all  or  a  part  of  the  purchase  money  remains 
unpaid,  the  vendor's  lien  exists,  under  the 
law,  to  aecure  the  payment  of  said  money." 
The  court  also  refused  the  foUowlng  special 
Instruction  requested  by  the  defendants: 
"An  implied  veudra^'s  Uen  is  such  as  arises 
by  operation  of  the  law  in  favor  of  the  ven- 
dor of  the  land,  as  against  the  vendee,  to  ae- 
cure the  former  In  the  payment  of  the  consid- 
eration which  the  latter  owes  him  for  the 
land.  Ordinarily,  where  one  party  seUs  land 
to  another,  and  makes  bim  a  deed,  an  im- 
plied Uen  arises.  Independent  of  any  agree- 
ment between  the  parties,  to  secnre  the  ven- 
dor in  the  payment  of  any  nnpaid  part  of 
ttie  porchaae  money,  nidess  it  appear  from 
the  evidence  that  it  was  intended  ttetwe^ 
the  parties  that  no  Uen  shonld  exist,  or  that 
the  lien  was  understood  between  the  parties 
to  be  waived." 

AppeUants  assign  error  upon  the  action  of 
the  court  hi  giving  the  first  charge  quoted, 
and  in  refusing  to  give  the  second;  and.  In 
onr  opinion,  the  assignment  Is  weU  taken. 
The  testimony  given  by  the  defendant  D.  T. 
Cross  tended  to  show  that  at  the  time  the 
two  notes,  for  $250  each,  were  executed,  and 
In  lien  of  which  the  note  in  suit  was  after- 
wards given,  there  was  an  agreement,  ex- 
press or  implied,  between  Cross,  on  the  one 
baud,  and  an  agent  representhig  the  plain- 
tiff, on  the  other,  that  no  Uen  should  exist 
upon  the  land  to  secure  the  payment  of  the 
two  notes  referred  to;  and,  in  view  of  this 
testimony,  the  charge  given  by  the  court 
«vas  misleading,  because  it  omitted  a  very 
Important  proposition  of  law  embodied  in 
the  latter  part  of  the  refused  biBtruction, 
and  beginning  with  the  word  "unless."  The 
court  ihonld  have  embodied  this  proposition 
In  the  main  charge,  or  given  the  requested 
Instructlcm.  It  is  true  that  in  another  por- 
tion of  the  charge  the  court  hiformed  the 
Jury  that  no  lien  would  exist  upon  the  land 
if  the  plaintiff  agreed  to  waive  his  vendor's 
lien,  'Whether  at  the  time  of  the  execution 
of  said  deed  or  afterwards,"  and  Instructed 
them.  If  such  waiver  was  shown,  to  find  for 
the  defeudants;  but  we  do  not  think  the 
latter  instruction  stated  the  law  as  clearly 
and  specifically  as  the  defendants  had  the 
right  to  have  it  stated.  There  was  testimony 
tending  to  show  a  subsequent  waiver  of  the 
I  lien,  and  it  was  also  shown  that  the  deed 
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was  not<axeented  by  tke  plaintiff  at  tbe  time 
the  defeadant  executed  tbe  note;  and,  with 
Uie  testimony  In  this  condition,  we  think  the 
jury  may  have  understood  tbe  charge  on  tbe 
subject  of  waiver  aB  applying  crnly  to  a  lien 
that  once  existed,  and  not  to  a  state  of  facts 
tending  to  show  that  by  agreement  of  tbe 
parties  no  such  lien  ever  existed. 

We  are  also  of  tbe  opinion  that  the  conrt 
In  Ita  charge  reltecated  certain  propositions 
of  law  that  shoidd  not  hare  been  stated  mor^ 
than  ODce.  For  instance,  in  two  separate 
poragrapbs  the  charge  informed  the  Jury 
that  it  was  not  necessary  that  there  should 
be  any  contract,  verbal  or  in  writing,  in  or- 
der to  create  a  vendor's  lien,  and,  likewise  in 
two  sepaiate  paragraphs,  announced  tbe 
proposition  that  tbe  burden  of  proof  rested 
upon  the  defendants  to  show  a  waiver  of  the 
Hen.  By  repeating  a  c»rrect  principle  of  law, 
the  Judge  may  give  it  undue  prominence, 
and  thereby  indicate  to  the  jury  that,  in  his 
opinion,  one  party  has  the  advantage  of  the 
other  im  the  evidence  relating  to  the  ques- 
tkm  of  law  refened  to.  Hays  v.  Hays,  66 
Tcac  em,  1  S.  W.  895.  In  reference  to  the 
burden  of  proof,  without  declaring  a  simple 
charge  on  titat  subject  to  be  reversible  er- 
ror, the  supreme  court  has  attempted  to  dls- 
ooarage  the  practice  of  giving  such  instruc- 
tions, and  has  declared  that,  as  a  general 
rule,  "tliey  are  more  likely  to  mislead,  than 
to  give  a  Jury  a  correct  view  of  their  duties." 
Stooksbnry  v.  Swan,  85  Tex.  566,  22  S.  W. 
963.  However,  since  that  case  was  decided 
this  court  has  refused  a  reversal  merely  be- 
cause tbe  trial  court  instructed  upon  the  bur- 
den of  proof;  but,  when  such  an  instruction 
Is  r^teated,  we  think  it  Is  giving  too  much 
prominence  to  a  matter  which  might  with 
propriety  be  entirely  omitted  from  the 
charge. 

Further  objection  Is  urged  to  tbe  charge  of 
the  court  because  it  told  the  Jury  that  the 
failure  to  retain  a  lien  in  the  deed  or  note  was 
not  of  itself  sufficient  evidence  to  authorize  a 
finding  that  the  vendor's  Hen  was  waived. 
It  is  contended  that  this  charge  was  upon 
the  weight  of  evidfflice,  and  therefore  prohib- 
ited by  statute.  The  court  had  already  in- 
structed the  Jury  that  the  law  implies  a  ven- 
dor's lien  to  secure  the  payment  of  unpaid 
purchase  money  for  land,  and  that  it  was 
not  necessary  that  the  lien  should  be  re- 
tained in  the  conveyance  or  in  the  note;  and, 
while  it  Is  true  that  the  mere  failure  to  do 
so  would  not  operate  as  a  waiver  of  the  lien, 
the  conrt  should  not  have  so  Instructed  the 
Jnry,  without  the  further  statement  that  in 
this  case  such  failure  was  a  circumstanoe 
that  might  be  considered  by  them,  in  connec- 
tion with  the  other  testimony,  in  determining 
whether  or  not  there  was  an  agreement  be- 
tween the  parties,  made  at  the  time  the  note 
was  executed,  to  the  effect  tliat  no  lien 
should  exist  upon  tbe  land.  The  deed  execut- 
ed by  the  plaintiff  to  the  defendant,  which 
the  testimony  showed  was  prepared  at  the 


same  time  that  the  note  was,  -  retained  an 
express  Hen  to  secure  another  purchase- 
money  note,  the  payment  of  which  the  de- 
fendant Cross  assumed  as  part  of  tbe  con- 
sideration for  the  conveyance  referred  to. 
When,  as  in  this  case,  a  defendant  assumes 
more  than  one  obligation  for  the  purchase 
money  of  land,  and  an  express  lien  is  re- 
tained to  secure  the  payment  of  one,  and  no 
such  Hen  Is  retained  as  to  the  other,  and  the 
defendant's  testimony  tends  to  show  that  it 
was  agreed  or  understood  between  the  par- 
ties at  the  time  of  the  transaction  that  no 
lien  was  to  exist  to  secure  the  payment  of 
the  second  note,  we  think  the  fact  of  the 
omission  of  the  lien  from  the  written  Instru- 
ments  is  a  circumstances  tending  to  corrobo- 
rate the  defendant's  testimony. 

We  rule  against  appellants  on  the  otiier 
points  presented  in  their  brief. 

For  the  error  indicated,  the  Judgment  is  re- 
versed, and  the  cause  remanded.  BeverseA 
and  remanded. 


NORTON  V  MADDOX  et  aL 

(Owirt  of  Civil  Appeals  of  Texas.    Jan.  8, 
1902.) 

CURNISHHBNT— ISSUES  —  INTSRVBNER  —  ETVI- 
DENCB—OBJBCnON— HARMLESS  BRROR— IM- 
POACHMENT— JUDaHBNT  —  SSTTINO  ASIDK— 
DISGHBTION— REViaW. 

1.  Where,  in  a  proceeding  fai  inmishment, 
an  intervener  agreea  with  ^aiatiffs  in  claim- 
ing that  money  deposited  with  tbe  garnishee 
by  another  was  the  property  Of  the  judgment 
debtor,  from  -nhom  the  interveaer  claims  by 
assignment,  such  intervener  is  not  prejudiced 
by  the  admission  of  evidence  to  .prove  such 
fact. 

2.  Where  tite  inte];yener  in  a  tnveeeding  in 
garnishment,  daiming  money  d^Kwited  in  a 
bank  for  the  benefit  of  the  judgment  debtor  un- 
der an  assignment  from  such  debtor,  did  not 
object  to  testimony  of  a  third  person  that  soon 
after  the  death  of  the  depositor  anch  debtor 
told  the  depositor's  widow  that  f  700  of  the 
money  was  hers,  permitting  such  widow  to  tes- 
tify to  the  same  statement  over  the  intervener's 
objection  is  not  ground  for  reversal. 

3.  Where,  in  a  proceeding  in  garnishment  to 
reach  a  certain  bank  deposit,  the  jodgment 
debtor  testified  that  he  assigned  all  of  his  in- 
terest in  the  money  to  the  Intervener  at  a  cer- 
tain time,  testimony  that  after  such  time  the 
debtor  said  the  money  was  his  was  admissible 
to  impeach  such  testimony. 

4.  Where  parts  of  a  deposition  are  excluded, 
but  the  parts  admitted  are  clear  and  positive 
as  to  all  material  facts  which  would  be  shown 
by  the  parts  excluded,  the  errer,  if  any,  in  such 
exclusion  Is  harmless, 

5.  The  setting  aside  of  an  Interlocutory  judg- 
ment by  default  during  the  term  at  which  it 
is  entered  is  a  matter  resting  within  the  sound 
discretion  of  the  trial  court,  and  is  not  subject 
to  review. 

6.  An  assignee  of  a  bank  deoosit,  whose  ti- 
tle is  fraudulent  toward  the  depositor'B  cred- 
itors, cannot  complain  of  tbe  action  of  tbe 
court  In  vacating  an  interlocutory  order  enter- 
ed on  default,  by  which  the  claim  of  another 
person  to  the  fund  was  adversely  determined. 

7.  Where  a  garnishing  creditor  ailegos  tiiirt 
the  bank  deposit  garnished  was  made  by  the 
debtor  for  the  fraudulent  purpose  of  defeating 
his  wife's  claim  to  alimony  in  a  contempla(2 
ed  divorce  suit,  tbe  court's  refusal  to  sustai 
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exceptions  to  each  allegatloa  la  harmleM  error 
towanl  the  debtor's  assignee. 

8.  An  omission  to  correctly  Indorse  the  name 
of  a  pleading  U  not  prejudicial  error. 

Appeal  from  district  court,  Bexar  county; 
J.  L.  Oamp,  Judge. 

Proceeding  in  gamlslunent  by  Maddoz  & 
Wren,  as  Judgment  creditors  of  B.  L.  Sum- 
merlin,  against  the  Frost  National  Bank, 
garnishee,  and  J.  B.  Norton,  inteirener. 
From  a  Judgment  for  plaintiffs  on  issues 
framed,  tiie  interrener  appeals.    Affirmed. 

Ed  Haltom,  for  appellant  Geo.  0.  Alt- 
gelt  and  Jas.  Baley,  for  appellees. 

NBILL,  J.  On  the  2CM:h  day  of  September, 
1900,  Maddoz  &  Wren,  as  Judgment  cred- 
itors of  B.  L.  Summerlin,  sued  out  a  writ  of 
garnishment  against  the  Frost  National 
Banic,  requiring  it  to  answer  what  effects,  if 
any,  it  had  in  its  hands,  of  Summerlin,  etc. 
The  bank  having  by  its  answer  denied  any 
Indebtedness  to  him,  or  bavlug  any  of  bis 
effects  in  its  possession,  the  garnishers  on 
the  26th  day  of  November  controverted  the 
ans\rer  by  alleging  that  when  tbe  writ  was 
served  E.  M.  Booker  had  on  deposit  with  the 
garnishee  in  his  own  name  the  sum  of  $2,- 
298,  which  belonged  to  Summerlin,  and  was 
placed  there  by  him  in  Booker's  name  for 
the  purpose  of  hindering  and  delaying  bis 
(Summerlin's)  creditors,  of  whom  were  the 
garnishers,  Id  tbe  collection  of  tbelr  debts; 
that  said  sum  of  mon^  was  also  deposited 
with  said  bank  in  that  manner  in  contem- 
plation of  an  anticipated  divorce  suit,  for 
the  fraudulent  purpose  of  preventing  Sum- 
merlin's  wife  from  obtaining  any  part  of  it 
In  the  divorce  proceedings.  In  their  plead- 
ing controverting  the  answer  of  tbe  gar- 
nishee, Maddox  &  Wren  alleged  it  had  come 
to  their  knowledge  that  J.  B.  Norton  asserted 
a  claim  to  some  interest  In  said  fund  by  as- 
signment from  Summerlin,  and  prayed  that 
be  and  Mary  C.  Booker,  executrix  of  estate 
of  E.  M.  Booker,  deceased,  be  cited  to  ap- 
pear and  set  up  whatever  claim  either  migbt 
have  to  said  fund.  Norton,  having  been  cit- 
ed, answered  that  on  and  prior  to  the  Ist  day 
of  January,  1000,  B.  M.  Booker,  being  in- 
debted to  Summerlin  in  the  sum  of  $3,359.13 
for  money  loaned,  drew  two  checks  on  the 
Frost  National  Bank,  for  $1,500  each,  pay- 
able to  him,  and  also  executed  and  dellvei^ed 
to  Summerlin  bis  promissory  note,  payable 
to  the  tatter's  order  "one  year  or  sooner," 
for  tbe  sum  of  $358.13,  in  settlement  of  said 
Indebtedness;  that,  to  meet  said  checks, 
Booker  bad  placed  in  said  bank  the  sum  of 
$3,000,— it  being  intended  by  Booker  that  the 
checks  should  operate  as  an  assignment  of 
his  interest  in  the  deposit  to  tbe  extent  of 
the  sum  for  which  they  were  drawn;  that  on 
the  same  day  Summerlin,  t>eing  indebted  to 
him  (Norton)  in  the  sum  of  about  $3,200, 
assigned  the  checks  and  note  mentioned  in 
settlement  of  so  much  Indebtedness,  and  that 
tbe  checks  and  note,  at  the  request  of  Sum- 


merlin, were  delivered  to  him  by  Booker; 
and  that  by  reason  of  tbe  premises  he  is  the 
owner  of  this  fund  bo  deposited,  and  is  en- 
titled to  recover  the  same.  Mary  C.  Booker, 
administratrix  of  B.  M.  Booker,  deceased, 
having  by  her  attorney  waived  service,  an 
interlocutory  Judgment  by  default  was  en- 
tered against  ber  in  Norton's  favor,  which 
was  afterwards,  at  the  same  term,  set  aside 
on  ber  motion.  She  then  answered,  claim- 
ing $700  of  the  fund  deposited  by  her  hus- 
band with  the  bank,  which  amount  she  aver- 
red had  been  drawn  by  Summerlin  from  ber 
husband  with  the  und»Btanding  that  it 
should  be  deducted  from  the  money  due  on 
the  checks.  The  case  was,  upon  the  request 
of  appellant,  submitted  to  the  Jury  on  spe- 
cial issues;  and  upon  their  findings  Judg- 
ment was  entered  In  favor  of  appellees  Mad- 
dox &  Wren  against  the  Frost  National  Bank 
for  $1,948.74,  after  allowing  the  bank  $75 
as  an  attorney's  fee,  and  in  favor  of  appel- 
lee Mary  O.  Booker,  administratrix  of  K  M. 
Booker,  deceased,  against  the  bank,  for 
$653.20,  and  that  appellant,  Norton,  is  ea- 
titled  to  no  part  of  the  fund  claimed  by  him. 

Oonclnstona  of  Fact 

It  is  undisputed  that  R.  L.  Summerlin  Is, 
and  was  on  the  1st  day  of  January,  1900,  in- 
debted to  tbe  garnishers,  Maddox  &  Wren, 
on  a  Judgment  rendered  in  tbe  district  court 
of  Bexar  county  on  tbe  6th  of  December, 
1802,  for  the  sum  of  $3,590.99;  that  execu- 
tions were  duly  issued  on  said  Judgment 
within  one  year  fh>m  Its  rendition,  and  re- 
turned, "No  property  found";  tliat  B.  L.  Sum- 
merlin is,  and  has  I>een  ever  since  the  Judg- 
ment was  rendered,  wholly  Insolvent  On 
tbe  20th  day  of  September,  1900.  when  tbe 
writ  of  garnishment  was  served  on  the  Frost 
National  Bank,  there  was  on  deposit  with 
the  bank  In  the  name  of  E.  M.  Booker,  then 
deceased,  tbe  sum  of  $2,298.  When  this 
money  was  placed  on  deposit  it  belonged  to, 
and  was  the  property  of,  R.  L.  Summerlin. 
At  that  time  (January  1,  1900)  E.  M.  Booker 
drew  two  checks  on  the  bank,  for  $1,500 
each.  In  favor  of  R.  L.  Summerlin;  the 
amount  of  the  deposit  then  being  equal  to 
the  aggregate  of  the  sums  specified  in  the 
checks.  These  checks  were  afterwards  in- 
dorsed by  Summerlin  to  Norton.  The  Jury, 
upon  special  Issues  submitted  at  appellant's 
request  found  the  following  facts:  (1)  That 
$653.20  of  the  money  so  deposited  is  tbe 
property  of  Mary  C.  Booker,  administratrix 
of  E.  M.  Booker,  deceased;  (2)  that  R.  L. 
Summerlin  was  not  Indebted  to  appellant  J. 
R..  Norton,  at  tbe  time  the  former  Indorsed 
said  checks  to  the  latter;  (3)  that  such  In- 
dorsement of  the  checks  was  a  device  on  the 
part  of  Summerlin  to  shield  the  money  from 
his  creditors;  (4)  that  R.  L.  Summerlin  was 
not  Justly  Indebted  to  Norton  In  any  amount 
when  the  checks  were  Indorsed  by  the  for- 
mer to  the  latter;  (5)  that  Summerlin  made 
the  transfer  of  the  checks  to  Norton  to  bin- 
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der  or  delay  his  (Summerlln's)  creditors;  and 
(6)  that  Norton  knew  such  purpose  on  the 
parti  of  SuDunerlin,  or  had  notice  of  facts 
sufficient  to  put  blm  upon  Inquiry.  White 
the  eTidence  upon  which  these  findings  of 
the  jury  is  based  Is  conflicting,— that  of  Sum- 
merlin  and  appellant  being  directly  contrary 
to  them,— yet  there  are  cogent  circumstances 
tending  to  overcome  their  testimony  and  to 
sustain  the  verdict;  and  we  believe  the  evi- 
dence is  reasonably  sufficient  to  sustain  each 
of  the  jury's  findings. 

Conclusions  of  Law. 

1.  Since  appellant's  contention  is  that  the 
money  deposited  on  the  Ist  of  January,  1900, 
in  the  Frost  National  Bank  by  E.  M.  Booker 
was  in  fact  the  property  of  Summerlln, 
vrbich,  under  his  pleadings,  was  a  fact  neces- 
sary to  be  established  before  he  could  re- 
cover any  part  of  the  fund,  we  are  unable  to 
perceive  how  he  could  have  been  prejudiced 
by  the  evidence  complained  of  In  the  first 
and  second  assignments  of  etror;  for  such 
evidence  only  tended  to  prove  such  fact. 

2.  The  evidence  of  Mary  C.  Booker  to  the 
elfcct  "that  R.  It.  Summerlln  came  to  see  her 
right  after  ber  husband's  death,  and  told 
her  that  $700  of  the  money  was  hers,"  was 
tesUfled  to,  without  objection  on  the  part  of 
appellant,  by  the  witness  Geo.  H.  Noonan. 
Hence,  If  it  should  be  conceded  that  appel- 
lant's objection  to  this  part  of  Mrs.  Booker's 
testimony  was  well  taken,  it  would  not  be 
a  groimd  for  a  reversal  of  the  judgment 
Letcher  t.  Morrison,  70  Tex.  2i0,  14  S.  W 
1010. 

3.  Mr.  Summerlln  having  testified  that  he 
had  "assigned  all  Interest  In  the  money  held 
by  E.  M.  Booker  to  J.  R.  Norton,"  It  was  ad- 
missible for  the  purpose  of  impeaching  such 
testimony  to  prove  by  Mrs.  Booker  that  in 
the  conversation  with  her  utter  ber  hus- 
band's death  he  stated  that  the  balance  of 
the  money  In  the  bank  ($2,100),  after  allow- 
ing her  $700,  was  his.  This  evidence  of  Mrs. 
Booker  was  evidently  offered  as  impeaching 
testimony,  and,  such  being  the  purpose,  that 
It  was  hearsay  was  not  a  sound  obJectl(m  to 
its  introduction.  Railway  Go.  v.  Jackson,  98 
Tex.  26C.  54  S.  W.  1023. 

4.  If  it  was  error  to  sustain  the  objection 
to  the  question  and  answer  contained  in  the 
depositions  of  Mr.  Summerlln,  as  is  com- 
plained of  in  the  fourth  assignment,  such  er- 
ror was  harmless.  For  the  testimony  of  the 
witness,  as  It  appears  In  the  statement  of 
facts.  Is  clear  and  empbatlc  that  he  had  no 
interest  In  the  fund  deposited  by  Booker  in 
tbe  bank  after  his  indorsement  of  the  checks 
to  appellant.  This  was  all  that  could  have 
been  shown  by  the  excluded  Interrogatory 
and  answer. 

9.  We  deem  It  unnecessary  to  consider  or 
pass  upon  the  correctness  of  this  proposition, 
"Where  a  person  holds  money  in  a  bank  m 
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trustee  for  another,  and  gives  his  check  to 
the  owner  of  the  fund  for  the  money  he  so 
holds,  tbe  drawing  and  delivery  of  the  cbedt 
operate  as  a  complete  assignment  of  the 
fund,  as  against  the  drawer  of  tbe  check," 
asserted  under  appellant's  seventh  and 
eighth  assignments  of  error.  If  it  should  be 
conceded  that  the  proposition  is  abstractly 
correct,  it  would,  under  the  facts  found  by 
tbe  jury,  be  of  no  avail  to  appellant  It 
would  only  establish  that  upon  the  execu- 
tion of  the  checks  Summerlln  became  the  le- 
gal, as  well  as  the  equitable,  owner  of  the 
money  deposited  by  Booker.  This  would  not 
relieve  the  fund  from  being  garnished  by 
Summerlln's  creditors.  On  the  contrary,  it 
would  make  its  liability  to  such  process  the 
more  apparent  If,  then,  as  the  jury  found, 
Summerlln  was  not  Indebted  to  Norton  when 
the  checks  were  Indorsed  to  him,  and  such 
Indorsement  was  a  mere  device  to  shield  tbe 
money  from  the  former's  creditors,  the  fund 
would  likewise  be  subject  to  seizure  for  Sum- 
merlln's debts.  This  is  true  notwithstand- 
ing appellant's  second  proposition  under 
these  assignments  (that  "where  the  payee  of 
a  check  drawn  upon  a  trust  fund  by  the 
trustee  Indorses  and  delivers  the  same  to  a 
third  person  for  value,  such  third  person  be- 
comes the  owner,  pro  tanto,  of  the  fund  up- 
on which  the  check  is  drawn")  may  be  ab- 
stractly correct.  The  facts  found  by  the 
jury  do  not  tally  with  the  proposition.  Our 
conclusions  of  fact  dispose  of  appellant's 
contention  that  the  verdict  Is  without  evi- 
dence to  support  It  adversely  to  him. 

6.  Tbe  setting  aside  of  the  interlocutory 
judgment  by  default  against  Mrs.  Booker 
during  the  term  at  which  It  was  entered  was 
a  matter  resting  within  the  sound  discretion 
of  the  trial  court,  and  is  not  subject  to  re- 
view on  appeal,  where  It  does  not  appear 
that  such  discretion  was  abused.  Besides, 
ns  appellant  was  a  fraudulent  assignee  of 
tbe  fund,  and. could  not  hold  it  against  cred- 
itors of  bis  assignor,  be  suffered  no  wrong 
by  the  action  of  the  court  In  vacating  the 
Interlocutory  order.  No  injury  could  have 
been  done  appellant  by  the  refusal  of  the 
court  to  sustain  exceptions  to  that  part  of 
appellees'  pleadings  where  it  was  alleged 
that  the  money  in  controversy  was  deposited 
by  Summerlln  in  tbe  name  of  another,  in 
contemplation  of  an  anticipated  divorce  suit 
for  the  fraudulent  purpose  of  preventing  his 
wife  from  obtaining  any  of  it.  Nor  could  he 
have  been  prejudiced  by  the  omission  of  ap- 
pellees to  correctly  indorse  the  name  of  a 
pleading. 

7.  Under  the  facts  developed  upon  the 
trial  of  this  case,  we  think  It  was  proper  for 
the  court  to  allow  the  bank  an  attorney's 
fee,  to  be  charged  against  the  fund  in  Its  de- 
posit 

There  is  no  error  requiring  a  reversal  of 
the  judgment  and  it  Is  affirmed 
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KNIPPA  T.  8TBWABT  IRON  WORKS  et  aL 

(Ooart  of  Ciril  Appeals  of  Texas.     Jan.  8, 

1902.) 

COUNTT  COMMISaiONBRS  —  CI^iQU  AOAINST 
COUNTY— ASSIGNMENT— POWER  TO  TAKE. 
Under  R«t.  St.  art.  1535,  reqairiug  each 
member  of  the  county  commigsioners'  court  to 
take  oath  that  he  will  not  be  directly  or  indi- 
rectly interested  in  any  contract  with  or  claim 
against  the  county,  except  for  hie  fees  of  office; 
and  page  322,  art  1537,  subds.  7,  8,  making  it 
the  duty  of  such  court  to  provide  and  keep  In 
,  repair  court  honaes  and  jaus,  and  to  audit  and 
settle  all  accounts  against  the  county,— a  com- 
miasraner  cannot  take  and  enforce  an  aaeign- 
ment  of  the  claim  of  a  contractor  against  the 
county,  to  accrue  on  an  unfinished  contract  to 
build  a  jaiL 

Appeal  fMm  district  coort,  Uvalde  county; 
L  L.  Martin,  Judge. 

Action  by  the  Stewart  Iron  Works  against 
Uvalde  county,  defendant,  and  George  Knlp- 
pa,  intervener.  From  a  Judgment  for  plain- 
tiff, tlie  tnterrener  appeals.    Affirmed. 

Tarleton  &  Base,  for  appellant.  P.  H. 
Swearingen  and  O.  Ellis,  for  appellee. 

NEILL,  J.  This  suit  was  instituted  by 
the  Stewart  Iron  Worlcs,  a  foreign  corpora- 
tion, against  Uralde  county,  Tex.,  to  recoT<er 
the  sum  of  $1,000,  alleged  to  be  due  tiie  com- 
pany upon  an  original  contract  between  it 
and  the  county  to  «:«ct  a  county  Jail  for  the 
latter.  By  its  answer  the  cooaty  admitted 
the  contract  upon  which  plaintiff's  demand 
arose  against  it,  and  that  a  balance  of  $1,000 
due  thereon  was  unpaid.  But  it  alleged  that 
appellant,  Greorge  KnlHra,  had  filed  with  the 
county  an  order  from  one  J.  H.  AfBcck  (a 
subcontractor  of  i^alntlff)  <»  it  for  said  sum 
of  money.  The  county  alleged  that  It  did  not 
know  to  whom  the  money  belonged,  but  aver- 
red its  readiness  and  willingness  to  pay  the 
same  to  the  proper  party.  After  this  answer 
was  filed,  the  appellant,  by  leave  of  the 
court  intervened  and  claimed  the  right  to  the 
money  by  reason  of  an  alleged  assignment 
to  him  for  that  amount  by  the  subcontractor, 
J.  H.  Affleck,  and  prayed  Judgm^it  for  said 
sura.  By  a  supplemental  petition  the  Stew- 
art Iron  Works  pleaded:  (1)  That  Affleck 
bad  been  paid  in  full  for  all  the  work 
and  labor  perforn>ed  by  him  on  the  Jail 
building;  that  he  abandoned  bis  contract 
before  the  building  was  completed;  and  that 
plaintiff  and  Affleck's  sureties  were  compel- 
led to  complete  the  work  contracted  to  be 
done  by  Affleck,  at  a  heavy  loss.  (2)  That 
neither  plaintiff  nor  the  sureties  of  said  sub- 
contractor ever  authorized  the  creation  of 
debts  by  Affleck  In  the  performance  of  its 
contract,  or  assumed  their  payment  (3)  That 
Intervener,  George  Knippa,  was  county  com- 
mtsslouer  of  precinct  No.  1  of  Uvalde  county, 
and  a  member  of  the  county  commissioners' 
court  of  said  county,  at  the  date  of  the  con- 
tract between  plaintiff  and  the  defendant  for 
the  building  of  said  county  Jail;  that  Inter- 
vener continued  in  said  office  during  the  en- 


tire period  of  the  erection  of  said  Jail  build- 
ing; and  that  he  was  a  member  of  the  court 
at  the  date  of  its  acceptance  by  said  com- 
missioners' court  and  l<Hig  afterwards,  and 
was  an  active  participant  In  all  the  business 
of  the  court  in  relation  to  the  building  of  said 
Jail;  that  therefore,  the  transaction  between 
Knippa  and  Affleck,  out  of  which  Intervener's 
claim  originated,  was  in  direct  violation  of 
his  oath  of  office,  prohibited  by  the  laws  of 
the  state,  and  in  contravention  of  public 
policy,  and  void.  The  court  after  hearing 
the  evidence,  peremptorily  instructed  the 
Jury  to  return  a  verdict  for  plaintiff  against 
the  county  of  Uvalde  for  the  sum  of  $1,000, 
and  that  Intervener  take  nothing.  From  tbe 
Judgment  entered  upon  a  verdict  returned  in 
obedience  to  this  charge,  Mr.  Knippa  has  ap- 
pealed to  this  court 

Conclusions  of  Fact 

The  Stewart  Iron  Worlcs,  a  coi-poration 
created  by  the  state  of  Ohio,  on  the  5th  day 
of  April,  1880,  had,  and  ever  slnoe  has  bad, 
a  permit  to  transact  bnslness  In  the  state  of 
Texas.  On  tbat  dagr  It  entered  into  a  written 
contract  with  Uvalde  ceonty  by  which  it 
agreed  to  buUd  and  complete  a  county  Jail 
for  said  county,  according  to  certain  plans- 
and  sfteclAcations  therehi  mendonad.  In  con- 
sideratlen  ot  the  sum  of  $11,150,  to  be  paid 
by  said  county.  By  said  contract  the  Jail 
bnllding  was  to  be  oomirieted  within  six 
DMnths  from  said  date,  the  contractor  agree- 
ing to  pay  a  forfeit  or  penalty  of  $10  per  day 
as  liquidated  damages  for  each  and  every 
day  said  building  should  remain  uncompleted 
after  the  expiration  of  six  months  from  tbe 
date  thereof.  The  county  agreed  to  pay  said 
sum  of  $11,150  as  foUows:  (1)  $2,600  on 
compledea  of  the  foundation  of  the  building 
to  the  water-table  Itaie;  (2)  $2,500  upon  the 
completion  of  the  first  story  of  the  building 
to  the  second-floor  line;  (3)  $2,500  upon  com- 
pletion of  the  building  up  to  roef  line;  and  iM 
$2,630  upon  the  entire  completion  and  equip- 
ment of  said  buUding,  and  its  acceptance  by 
the  county  commlssioDers'  court  of  Uvalde 
county.  For  the  faithful  performance  of  its 
contract  the  Stewart  Iron  Works  executed 
its  bond,  payable  to  the  county  Judgre  of  said 
county,  in  the  sum  of  $10,000,  which  bond 
was  approved  by  the  commissioners'  court  on 
tbe  18th  day  of  Ajpril,  1809.  On  the  8tb  day 
of  June,  1899,  the  Stewart  Iron  Works  en- 
tered into  a  contract  with  J.  H.  Affleck  by 
Which  the  latter  agreed  to  build  said  Jail  for 
tt;  plaintiff  agreeing  to  furnish  tbe  iron  and 
steel  to  be  need  In  the  construction  of  tbe 
building,  and  Affleck  to  fumlsb  all  other  ma- 
terial, and  to  erect  and  compdete  said  build- 
ing within  the  period  of  fiiree  months  from 
the  date  of  said  contract  and  to  forfeit  tbe 
anm  of  $10  per  day  as  liquidated  damages  for 
eadi  and  every  day  said  building  should  re- 
main tmcompleted  on  and  after  tbe  expira- 
tion of  said  period  of  three  months.  Tho- 
plaintiff  agreed  to  pay  iM3epI(,tb4  sum  of 
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$0.2oO  for  erecting  and  completing  said  bntld- 
iug  In  accordance  with  the  terms  of  the  con- 
tract between  It  and  the  county,  which 
amonnt  of  money  was  to  be  paid  in  Install- 
ments as  foUows:  (1)  ^2.000  upon  completion 
of  the  foundation  at  said  boUdlng  to  water- 
table  line;  (2)  |1,SOO  on  completion  of  first 
story  up  to  aeoond-floor  line;  (3)  (1,400  on 
completlMi  of  said  building  to  roof  line;  (^ 
$1<350  upon  entire  completion  and  equipment 
of  said  bolldlnj;,  and  Its  acceptance  by  the 
county  cammisafoneTS'  court  of  Uyalde  coun- 
ty. By  this  contract  Affleck  was  required  to 
give  a  bond  to  plalntlfT  In  the  snm  of  $5,000 
ioc  the  faithful  performance  of  his  contract 
This  bond  was  given  by  Affleck,  with  the 
American  Surety  Company  as  surety;  and  by 
agreement  between  Affleck  and  tlie  surety 
company,  made  with  tbe  approval  of  plain- 
tiff, $1,000  of  the  first  payment  to  become 
due  Affleck  on  his  contiact  was  to  be  paid  to 
the  surety  company  as  an  Indemnity  fond.  In 
addition  to  the  premium  paid  tbe  company 
for  becoming  Affleck's  surety.  On  tbe  7tb 
day  of  July,  1899,  this  contract  between 
plahitifl  and  Affleck  was  received  by,  and 
filed  with,  the  county  commissioners'  court, 
ti^etber  with  a  letter  from  plaintiff,  of  date 
June  20,  1890,  which  anthorlzed  the  county 
commiasloners'  court  to  pay  3.  H.  Affleck  tte 
amonnt  stipulated  In  said  contract,  "on  c(»- 
dlti  n  tiiat  he  fulffll  In  all  particulars  the 
terms  of  said  contract;  said  payments  to  be 
made  in  aocb  installments  and  at  sudi  times 
as  Is  stated  In  said  contract,"  etc.,— and  re- 
quiring the  county  to  take  receipts  for  pay- 
ments, etc. 

Affleck  completed  tbe  foundation  of  the 
building  to  tbe  water-table  line  on  the  27tb 
of  July,  1£89,  and  was  paid  by  tbe  coonty 
$1,000  therefor;  tbe  other  $1,000  due  under 
tbe  terms  of  the  contract  having  been  paid 
on  his  order  to  tbe  American  Surety  Com- 
pany, to  Indemnify  it  as  surety  on  bLs  bond. 
On  tbe  IStb  day  of  Aogust,  Affleck  completed 
the  building  to  the  floor  of  tbe  second  story, 
and  was  paid  by  tbe  county  the  sum  of 
$1,500:  the  same  being  tbe  foil  amount  then 
•lue  him  on  said  contract.  On  the  23d  of 
September,  1899,  Affleck  completed  tbe  bulld- 
iog  to  the  roof  line,  and  was  paid  by  tbe 
county  tbe  sum  of  $1,400;  it  being  the  full 
payment  of  the  third  installment  then  due 
him  on  bis  contract  At  that  time  some  of 
the  roofing,  neither  tbe  extent  nor  value  of 
which  is  shown,  bad  been  done.  Aft»  that 
time  Afileck  did  no  other  worli  towards  the 
construction  or  completion  of  the  building. 
But  on  the  2d  day  of  December,  1899,  be 
assigned  all  of  his  rights  and  equity  In  his 
pontract  with  plaintiff  to  the  American  Sure- 
ty Company,  the  surety  on  bis  bond;  recitlug 
In  the  assignment  and  transfer  "that  he  bad 
failed  to  complete  said  building  within  the 
time  spedfled  iu  bis  contract,  and  that  it  was 
impossible  for  blm  to  complete  the  same." 
Re  also  assigned  and  transferred  to  said 
surety  company  all  daims  agalnat  tbe  coun- 


ty, and  all  contracts  made  by  him  for  labor 
or  material  for  said  building,  in  consideration 
o(  the  company's  completing  tbe  building, 
and  auQiorlzed  it  to  ct^ect  any  and  all  mon- 
eys due  him,  or  tbat  might  become  due  him, 
by  any  and  all  persons  or  oorpsradons.  And 
he  surrendered  to  said  company  any  and  all 
equities  that  he  might  have  in  said  contract, 
and  authorised  the  county  of  Uvalde  to  can- 
cel any  and  all  unpaid  arders  given  by  hioi 
oo  It,  and  instructed  the  county  to  pay  all 
balanoes  due  or  thereafter  to  become  doe  on 
Bild  contract  to  the  American  Sin^ty  Com- 
pany. On  September  30,  1S9Q,  after  be  had 
received  his  third  payment,  and  had  aban- 
doned wurkon  tbe  lall  building,  Affleck  gave 
appellant  Knippa,  a  written  order  on  tba 
coonty  clerk  of  Uvalde  county,  which  is  as 
toUowa:  "Uvalde,  Texas,  Sept  30th,  188a 
Hy.  J.  Bowles,  Bsq.,  County  Clerk  Uvalte 
County,  Uvalde,  Tex.— Sir:  You  are  hereby 
inatmcted  to  issoe  to  Oeorge  Knippa  warrant 
on  the  county  treasurer  of  Uvalde  county  f<nr 
tbe  sum  of  one  thousuid  dollan  ($1,000). 
deducting  tbe  same  from  warrant  to  bv 
issued  to  me  for  next  payment  due  me  by 
Uvalde  county  aa  account  of  jail  contract. 
TMa  mder  Is  given  for  money  furnished  me 
by  Qeorge  Enippa  to  pay  for  material  and 
labor  In  constructing  tbe  Uvalde  county  Jail, 
and  shall  constitute  a  medianic's  lien  on  said 
Jail.  J.  H.  Affleck,  Sobcontractor  and  Build- 
er. Witness:  W.  W.  CoUler  and  F.  J.  Bbei- 
ner."  This  order  was  never  presented  to  or 
approved  by  tbe  county  commissioners'  court 
but  was  filed  in  the  county  cderk's  office  and 
recorded  in  tbe  meebanicS'  liens  record.  In- 
tervener having  on  tbe  30tb  of  S^tember, 
1890,  signed  as  surety  for  Affleck  a  note  made 
by  him  to  tbe  Uvalde  National  Bank  for 
$1,000,  the  proceeds  of  which  note,  less  tbe 
bank  discount  being  placed  to  the  credit  of 
Affleck,  to  be  paid  by  the  bank  on  vouchers 
for  labor  and  material  used  In  tbe  construc- 
tion of  said  Jail,  and  tbe  note  having  beoi 
renewed  several  times,  It  was  finally  taken  up 
or  paid  by  interrener,  and  the  order  was 
given  him  by  Affleck  in  consideratton  there- 
for. The  evidence  sbowa  tbe  proceeds  of 
tbe  note  received  from  the  bank  were  appro- 
priated to  such  payments  of  labor  and  ma- 
terial actually  furnished  by  Affledc  \n  build- 
ing tiie  JaiL  When  Intervener  became  Af- 
fleck's surety  on  the  note,  tbe  latter  was 
notoriously  Insolvent  and  owed  Knippa  $80 
on  account  wbich  has  never  been  paid;  and 
there  is  evidence  tending  to  show  that  by 
going  on  the  note,  be  expected  to  collect  such 
indebtedness.  Upon  this  point  however,  tbe 
evidence  is  coufilcting,  and  we  make  no  find- 
ing. 

After  Affleck  abandoned  tbe  work,  George 
Bichlltz,  of  San  Antonio,  took  charge  of  it, 
and  paid  tbe  men  until  the  Jail  was  finished. 
It  does  not  positively  appear  for  whom  be 
was  acting,  but  all  payments  were  made  by 
the  county  directly  to  the  Stewart  Iron 
Works  without  protest  fbom  tbe  AmerlcaC 
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Surety  Company.  The  Jail  was  completed 
and  accepted  by  the  comity  commlssionars' 
court  on  the  19th  of  March,  1900.  The  sure- 
ty company,  In  compromising  the  penalty  for 
delay  In  completing  the  building,  paid  the 
county  $500  in  full  settlement  therefor.  At 
the  time  of  the  settlement  the  county  with- 
held $1,000  due  on  the  contract  with  the 
Stewart  Iron  Works  to  await  adjustment  of 
the  controversy  between  it  and  intervener. 
On  the  date  of  said  settlem«it  Knippa  filed 
and  presented  in  said  court  a  sworn  account 
in  the  following  words,  to  wit:  "Uyalde, 
Texas,  March  19th,  1900.  J.  H.  Affleck,  Sub- 
contractor, and  the  Stewart  Iron  Works  of 
Cincinnati,  Ohio.  September  30th,  1899.  To 
George  Knippa,  Dr.:  For  money  advanced 
for  material  and  labor  in  constructing  the 
Uvalde  county  Jail,  $1,000,"— In  consequence 
of  which  the  $1,000  Involved  in  this  suit  was 
withheld  from  apx>ellee,  and  a  bond  of  $2,000 
was  required  of  Knippa  to  Indemnify  the 
county. 

Intervener,  George  Knippa,  was  a  member 
of  the  county  commissioners'  court  of  Uvalde 
county  (being  commissioner  of  precinct  No.  1 
of  said  county)  at  the  date  of  the  contract 
between  it  and  the  Stewart  Iron  Works,  and 
during  the  entire  period  of  building  said  Jail, 
and  the  acceptance  of  the  same,  and  the  set- 
tlement with  the  county. 

With  the  exception  of  the  money  paid  to 
Affleck,  the  $1,000  paid  on  his  order  to  the 
surety  company,  and  the  $1,000  involved  in 
this  suit,  the  Stewart  Iron  Works  has  been 
paid  the  amount  of  money  agreed  upon  In 
the  contract  as  the  consideration  for  the 
completion  of  said  Jail. 

The  testimony  upon  which  these  findings 
were  made  is  uncontradicted,  and  establishes 
them  beyood  controversy. 

Conclusions  of  Law. 

It  Is  contended  by  appellant,  Knippa,  that, 
after  the  abandonment  of  the  work  on  the 
Jail  by  Affleck,  his  surety,  the  American 
Surety  Company,  took  up  said  work  and 
completed  the  building  according  to  the 
plans  and  si)ecifications,  and  that  the  work 
thus  done  by  the  surety  company  in  com- 
pleting the  building  Inured  to  the  benefit  of 
appellant,  to  the  extent  of  the  order  given  by 
Affleck  on  the  county  derk  for  $1,000  to  be 
paid  out  of  the  next  payment  due  said  Af- 
fleck on  said  Jail  contract  On  the  other 
band,  it  is  contended  by  the  Stewart  Iron 
Works  that  Affleck  could  convey  no  greater 
right  to  the  fund  appropriated  by  the  county 
to  build  the  Jail  than  he  himself  possessed 
nndei-  the  contract  with  plaintiff;  that  the 
liability  of  a  surety  Is  strictisslmi  Juris,  and 
cannot  be  extended  by  implication  or  con- 
struction; and  that,  as  there  was  no  privity 
between  the  surety  on  Affleck's  bond  and 
Knippa,  the  surety  was  not  in  any  way 
^nnd  to  pay  the  debts  of  Affleck  contracted 
In  constructing  said  building.  From  the 
view  we  take  of  this  case^  we  deem  it  un- 


necessary to  consider  and  determine  the 
qnestlons  Involved  in  these  contentions,  for 
it  may  be,  if  a  proper  decision  of  this  case 
depended  upon  a  solution  of  them,  that  it 
should  have  been  submitted  to  the  Jury. 
Upon  this,  however,  we  express  no  opinion. 

It  is  seen  from  the  evidence  that  appellant. 
George  Knippa,  was  member  of  the  county 
commissioners'  court  of  Uvalde  county  from 
the  date  of  the  contract  between  the  county 
and  the  Stewart  Iron  Works,  and  continued 
as  snch  officer  during  the  entire  period  of 
building  the  Jail,  and  until  the  acceptance 
of  the  same  by  the  county.  As  such  com- 
missioner he  was  required  to  take  an  oath 
that  he  would  not  be  directly  or  indirectly 
Interested  In  any  contract  with  or  claim 
against  the  county,  except  such  warrants  as 
might  issue  to  him  as  fees  of  office.  Article 
1535,  Rev.  St  The  duties  of  the  county 
commlssionerB'  court,  of  which  he  was  a 
member,  were  to  provide  and  keep  In  repair 
court  houses.  Jails,  etc.,  and  to  audit  and 
settle  all  accounts  against  the  county,  and 
direct  their  payment  Subdivisions  7,  8,  art 
1537,  p.  322,  Rev.  St  The  subject-matter  of 
this  suit  Is  $1,000  due  from  Uvalde  county, 
the  commissioners'  court  of  which  appellant 
was  a  member  at  the  time  be  claims  he  was, 
by  contract  with  Affleck,  entitled  to  receive 
said  sum  of  money  from  the  county.  How- 
ever honest  appellant  may  have  been  in  his 
Intentions,  the  contract  by  virtue  of  wbicb 
he  claims  that  he  Is  entitled  to  the  money 
Is  In  derogation  of  the  statute,  and  contrary 
to  the  spirit  It  not  the  letter,  of  his  official 
oath.  His  pecuniary  interest  would  have 
been  directly  opposed  to  the  Interest  of  the 
county,  in  the  event  of  a  rejection  of  the 
work  contracted  for,  and  his  private  pecuni- 
ary interest  might  have  Induced  him  to  act 
In  violation  of  his  duty  as  county  commis- 
sions. Contracts  in  their  nature  calculated 
to  Influence  the  action  of  public  officers,  and 
the  effect  of  which  Is  to  Influence  them  one 
way  or  the  other,  are  against  public  policy 
and  void.  Robinson  ▼.  Patterson.  71  Mich. 
149.  39  N.  W.  24,  and  authorities  cited;  Me- 
gulre  V.  Corwine,  101  U.  S.  108,  25  L.  Ed. 
899;  RIgby  v.  State,  27  Tex.  App.  55,  10  S. 
W.  760;  Brown  v.  Bank,  137  Ind.  Ko,  37  N. 
E.  158,  24  L.  B.  A.  206.  Therefore,  In  view 
of  this  well-established  principle  of  law. 
when  applied  to  the  undisputed  facts,  we  are 
of  the  opinion  that  the  court  did  not  err  In 
peremptorily  Instructing  the  Jury  to  return  a 
verdict  against  appellant. 

The  Judgment  Is  affirmed. 


BISCHE  V.  TEXAS  TRANSP.  CO.« 

(Court  of  Civil  Appeals  of  Texas.    Dec.  18, 

1901.) 

STREET     RAILROADS  — TRANSPORTATTON     OF 
FREIGHT  —  ABUTTING    PROPERTY  —  INJUNC- 
TION—IRREPARABLE  INJURY— DAMAGES. 
1.  Under  Ooust.  art.  1,  {  17,  providing  that 

no  person's  property  shall  be  teken  or  dam- 

'Wrlt  of  error  denied  by  supreme  court. 
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aged  for  a  pablic  nee  without  adequate  com- 
pensation, and,  wlien  taken,  such  compensa- 
tion shall  be  first  paid,  the  legislatare  may 
authorize  acts  for  the  public  good  that  may  re- 
sult in  damage  to  the  indiyidual  without  re- 
quiring as  a  condition  precedent  that  damages 
be  first  paid. 

2.  Where  a  corporation  has  obtained  a  char- 
ter under  Hev.  St.  tit.  21,  c.  2,  authorizing  the 
incorporation  of  street  railway  companies  for 
transportation  of  freight  and  the  sanction  of 
the  municipal  authorities  for  the  construction 
of  the  road,  an  abutting  property  owner  can- 
not restrain  such  use  of  the  street,  or  declare 
it  a  nuisance,  'though  he  owned  the  fee,  and 
granted  the  land  to  the  dty  for  street  purposes 
alone. 

3.  Where  an  abutting  property  owner  seeks 
to  restrain  a  street  railway  company  incor- 
porated for  transportation  of  freight  from 
operating  its  road  because  it  is  using  heavy 
electric  motors  and  hauling  large  quantities  of 
freight,  rendering  access  to  his  premises  dan- 
i^rons  and  inconvenient,  and  endangering  the 
Eves  of  his  family  and  other  persons  using  the 
street,  the  injunction  is  properly  denied  on  the 
ground  that  the  injury  ia  not  irreparable. 

4.  The  operation  of  a  street  railway  for  the 
transportation  of  freight,  being  a  commercial 
railway,  and  subjecting  the  street  to  an  addi- 
tional servitude,  entitles  an  abutting  owner  to 
damages  for  any  injury  inflicted  on  his  prop- 
erty, not  suffered  in  common  with  other  proper- 
ty along  the  route. 

Appeal  from  district  court,  Bexar  county; 
John  H.  Clark,  Judge. 

Action  by  Ernest  Hlscbe  against  the  Texas 
Transportation  Company.  From  a  Judgment 
in  favor  of  defendant,  plalntUf  appeals. 
Modified. 

T.  D.  Cobba  and  Denman,  Franldin  &  Mc- 
Gown,  for  appellant.  Newton  &  Ward,  for 
appellee. 

FLY,  J.  Tb Is  suit  was  originally  Inatitnted 
against  the  city  of  San  Antonio,  Otto  Koeb- 
ler.  Otto  Wahrmund,  Oscar  Bergstrom,  John 
J.  Stevens,  the  San  Antonio  Brewing  Asso- 
ciation, the  Lone  Star  Brewery,  and  tbe 
Texas  Transportation  Company,  but  in  an 
amended  petition  all  of  the  defendants  were 
dismissed  from  tbe  suit  except  the  last 
named.  The  object  of  the  suit  was  to  re- 
cover damages  for  the  building  and  operat- 
ing of  a  street  railway  for  freight  purposes 
on  a  certain  street  on  which  the  property  of 
appellant  abuts,  and  to  enjoin  the  further 
operation  of  tbe  railway.  Appellee  filed  gen- 
eral and  special  exceptioos  to  tbe  petition, 
which  were  sustained  by  tbe  court,  and,  ap- 
pellant declining  to  amend.  It  was  adjudged 
that  be  take  nothing  by  his  suit  and  pay  all 
coats.  Appellant  alleged,  in  substance,  that 
he  was  tbe  owner  of  certain  lots  In  the  city 
of  San  AntonlOk  at  tbe  corner  of  Grand  ave- 
nue and  Btver  avenue,  and  fronting  on  both 
streets;  tbat  In  September,  1897,  appellee 
constructed  on  said  streets  a  street  freight 
railway,  and  is  operating  the  same,  and  tbat 
this  was  done  by  virtue  of  a  charter  ob- 
tained from  the  state  of  Texas,  and  under  an 
ordinance  duly  enacted  by  the  city  of  San 
Antonio  granting  a  franchise  to  appellee  to 
operate  sucb  railway.  It  was  further  al- 
leged tbat  heavy  Iron  T  rails  were  used  In 


constructing  the  track;  that  there  is  another 
railway  track  on  said  streets,  and  two  trol- 
ley wires;  tbat  heavy  electric  motors  have 
been  placed  on  the  track  In  question,  and 
are  being  operated  In  transporting  large  re- 
frigerator cars  tised  by  railroad  companies 
for  transporting  beer;  that  appellee  runs 
from  four  to  six  trains  daily,  which  are  com- 
posed of  from  three  to  fifteen  cars  In  addi- 
tion to  the  motor  car;  that  sucb  use  is  an 
additional  servitude  on  said  streets,  and  is 
a  continuing  nuisance  and  trespass;  that  in 
the  construction  of  tbe  road  appellee  has  not 
occupied  the  center  of  the  street,  but  has 
constructed  its  track  within  six  feet  of  ap- 
pellant's sidewalk,  thereby  rendering  access 
to  bis  residence  dangerous  and  inconvenient, 
and  appellant  has  been  forced  thereby  to 
abandon  the  front  entrance  to  his  house;  that 
tbe  cars  make  great  noise,  and  Jar  and  shake 
bis  bouse,  and  the  cars  are  run  so  rapidly  as 
to  endanger  the  lives  of  his  family  and  other 
persons  using  the  streets.  Damages  were 
prayed  for,  and  an  Injunction  against  the 
further  operation  of  the  road. 

It  has  been  held  by  this  court,  and  the  rul- 
ing approved  by  the  supreme  court,  that  tbe 
railway  being  operated  by  appellee  is  for 
public  purposes.  Mangan  v.  Transportation 
Co.  (Tex.  Civ.  App.)  44  S.  W.  999.  The  con- 
stitution of  Texas  (article  1,  i  17)  provides 
that  "no  person's  property  shall  be  taken, 
damaged,  or  destroyed  for,  or  applied  to  pub- 
lic use,  without  adequate  compensation  be- 
ing made,  unless  by  consent  of  sucb  person; 
and  when  taken,  except  for  the  use  of  the 
state,  such  compensation  shall  be  first  made, 
or  secured  by  a  deposit  of  money."  At  the 
time  this  constitutional  provision  was  adopt- 
ed the  rule  seemed  to  be  that  the  word  "tak- 
en," as  used  in  constitutions  In  this  connec- 
tion, should  be  confined  to  an  actual  taking 
of  property,  and  that  damages  incurred  by 
tbe  owner  of  property  indirectly  or  conse- 
quentially could  not  be  recovered.  Tbe  con- 
stitutional provision  was  undoubtedly  enact- 
ed to  meet  this  construction.  Railroad  Co. 
V.  Bddins,  60  Tex.  666;  Railway  Co.  v.  Ful- 
ler, 63  Tex.  467;  Railway  Co.  v.  Meadows, 
78  Tex.  32,  11  S.  W.  145,  3  L.  R.  A.  665.  It 
follows  from  the  constitutional  provision 
that,  If  the  use  of  the  streets  by  appellee  for 
tbe  purpose  of  transxxn-ting  freight  from  one 
point  to  another  in  the  city  of  San  Antonio 
imposes  an  additional  servitude  on  the 
streets,— that  is,  puts  them  to  a  use  not  con- 
templated in  their  dedication  and  construc- 
tion,—appellant  is  entitled  to  compensation 
for  any  damages  that  be  may  have  sustained 
by  sucb  use  of  the  streets;  and  if  there  was 
a  "taking"  of  his  property,  as  contemplated 
by  the  constitution,  appellee  should,  in  the 
absence,  of  condemnation  proceedings  and 
compensation  paid  or  secured,  be  restrained 
from  such  use  of  the  streets.  Whatever 
may  be  tbe  enlarged  scope  given  in  defini- 
tions by  courts  to  the  word  "taken"  when 
used  in  constitutions  in  connection  with  the 
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taklni;  of  private  property  for  public  uses, 
the  constitution  of  Texas  has  In  the  provi- 
sion hereinbefore  copied  confined  it  to  Its 
ordinary  use,  and  It  must  be  held  to  mean  an 
actual  "taking"  in  the  physical  sense  of  the 
word,  damages  arising  from  anything  else 
than  an  actual  talcing  being  fully  porovlided 
for  in  the  section  quoted.  Keeping  In  view 
that  the  makers  of  the  constitution  were 
using  the  word  "taloen"  in  the  sense  of  an 
actual  physical  appropriation,  It  is  clear  that 
when  it  provides  that  compensation  shall  be 
made  or  secured  before  the  prc^erty  Is  taken 
it  has  no  reference  to  a  case  where  prop&ty 
is  damaged  or  destroyed,  and  one  who  has 
merely  damaged  property  without  actually 
appropriating  It  eannot  be  restrained  from 
the  nae  causing  the  damage  because  he  bad 
not  made  arrangements  for  compensation  be- 
fore the  use  was  begun.  What  we  have  said 
would  seem  to  be  in  conflict  with  some  ex- 
pressions in  the  ease  of  Railway  Co.  v.  Ful- 
ler, 63  Tex.  4G9,  where  it  was  held  that  oper- 
ating a  railroad  along  a  street  was  a  "tak- 
ing," and  that,  whether  taken,  damaged,  or 
destroyed,  compensation  must  be  first  made. 
These  expressions  were  not  necessary  to  the 
proper  deciston  of  the  case  before  the  court, 
and  consequently  eannot  be  binding  as  a 
precedent.  Ko  bijunctlon  was  sought,  the 
injured  party  merely  suing  for  damages. 
The  expressions  referred  to  in  the  Fuller 
Case  appear  to  be  in  conflict  with  the  case  of 
Railroad  Co.  v.  Odum,  63  Tex.  353,  where  it 
is  held  that  "the  regulation  or  enlargement 
of  the  use  of  the  street,  the  ivoperty  of  the 
state,  is  not  a  taking  of  tvoperty  within  the 
meaning  of  the  comstltution  of  1869,  although 
the  lot  owner  may  thereby  suffer  Incidental 
inconvenience  or  injury."  The  constitution 
of  187G  osed  the  word  "taken"  in  the  sense 
that  it  was  used  in  former  constitutions  and 
as  defined  by  Judicial  interpretation,  and 
then  provided  for  damages  not  expressed  in 
former  constitutions.  It  is  clear  that  neither 
the  legislatnre  nor  city  council  could  author- 
ize the  talcing  of  private  property  in  any 
other  than  the  constitutional  way,  but  the 
legislature  has  the  power  to  authorize  acts 
for  the  public  good  that  might  result  In  dam- 
age to  the  individual  without  requiring  as  a 
condition  precedent  that  all  damages  should 
be  first  paid.  The  legislature,  haying  the 
power  to  do  so,  has  granted  the  right  to 
obtain  charters  to  0];>erate  street  railways 
for  the  carriage  of  passengers  or  freight, 
and,  appellee  having  obtained  a  charter  un- 
der authority  of  the  statute,  and  the  city  of 
San  AntcHilo,  to  whom  exclusive  control  of 
the  streets  has  been  given  by  its  charter, 
having  given  permission  to  appellee  to  lay 
its  track  and  operate  cars  on  certain  streets, 
it  is  acting  under  lawful  authority,  and,  hav- 
ing built  its  road  pr(^erly,  it  cannot  be  a 
public  nuisance,  and  an  likjunction  should 
not  be  granted.  There  is  no  allegation  that 
appellant  owned  the  fee  in  the  street,  the 
only  allegation  on  this  point  being  the  argu- 


mentative one  that  appellant  owned  the  fee 
to  the  center  of  the  sti-eet  because  be  owned 
the  abutting  property,  which  does  not  follow. 
If  be  bad  alleged,  however,  that  he  owned 
the  fee,  and  had  g^nted  the  land  to  the 
city  for  street  purposes  alone,  it  would  nut 
alter  the  case  presented  by  the  record.  Thu 
street  Is  a  public  highway,  and,  no  matter 
who  owns  the  fee,  the  public  easement  is  su- 
perior to  the  right  of  the  Individual.  As 
aald  in  Halsey  v.  Railway  Co..  20  AU.  85U. 
by  the  court  of  chancery  of  Now  Jersey: 
"Tiands  taken  for  streets  are  taken  for  all 
time,  and,  if  taken  upon  compensation,  com- 
peoaatlon  is  made  to  the  owner  once  for  all. 
•  •  •  The  authority  to  use  a  public  high- 
way for  the  purpose  of  a  railroad,  retaining 
the  use  of  such  highway  for  all  ordinary  pur- 
poses, subject  only  to  the  Inconvenience  of 
the  railroad.  Is  not  such  a  taking  of  private 
property  from  the  owner  of  the  adjacent 
land  as  is  prohibited  by  the  constitution." 
It  Is  not  denied  that  appellee  was  authorized 
by  Its  charter  to  operate  a  railroad  for  the 
transportation  of  freight,  but,  tm  the  other 
hand,  it  Is  alleged  that  the  charter  for  such 
purpose  was  granted  under  title  21,  c.  2,  of 
the  Revised  Btatntes  of  Texas,  and  tbat  an 
ordinance  was  duly  enacted  by  tiie  city  of 
San  Antonio  granting  a  franchise  to  build 
such  road,  and  that  by  virtue  of  such  char- 
ter and  anch  ordinance  the  road  was  built 
The  leglslatiu-e  having  the  power  to  grant 
such  charter,  and  the  city  being  empowered 
to  pass  such  ordinance,  the  Injunction  prayed 
for  was  properly  denied. 

The  injunction  was  also  properly  denied 
beeanoe  the  injury  was  not  shown  to  be  ir- 
reparable, and,  if  any  case  at  all  was  made 
oat  by  the  allegations,  it  was  only  a  right  to 
recover  damages,  and  not  one  to  demand 
compensation.  As  said  by  the  suiveme  court 
of  the  United  States  In  D.  M.  Osborne  & 
Go.  T.  Missouri  Pac.  B.  Co.,  U7  U.  8.  218,  13 
Bup.  Ct  280,  37  li.  Ed.  155:  "Where  there 
is  no  direct  taking  of  the  estate  itself,  in 
wta<rie  or  in  part,  and  the  injivy  complained 
of  Is  the  infliction  of  damages  in  respect  to 
the  complete  enjoyment  thereof,  a  court  of 
equity  must  be  satisfied  tbat  the  threatened 
damage  Is  substantial,  and  the  remedy  at 
law  in  fact  inadequate,  before  restraint  will 
be  laid  on  the  progress  of  a  public  work." 
There  is  no  law  in  Texas  tor  condemnation 
proceedings  except  in  cases  where  lands  are 
ajctually  taken  by  railroads,  and  it  cannot 
with  force  be  contended  that  condemnation 
proceedings  should  be  resorted  to  before  the 
street  could  be  used  for  the  purposes  intend- 
ed. There  being  no  provision  for  condemna- 
tion, it  would  seem  clear  that  It  is  a  case 
where  the  only  way  open  to  appellee  was 
pursued,  and  appellant  would  be  relegated  to 
a  suit  for  any  damages  he  may  have  sus- 
tained. The  question,  then,  arises  as  to 
whether  appellant  is  entitled  to  damages  aris- 
ing on  account  of  the  construction  and  oper- 
ation of  the  railway.    If  the  railway  in  ques- 
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tlon  can  be  dassed  as  a  street  railway  in 
contradistinction  to  a  commercial  railway, 
then,  under  the  general  doctrine  of  tbe  conrta 
of  tbla  and  moet  of  the  other  states  of  the 
Union,  appellant  would  not  be  entitled  to 
damages  oa  the  ground  that  streets  can  be 
legitimately  used  by  street  railways,  what- 
ever the  motive  power,  If  they  are  property 
constructed.  Railway  Co.  v.  Llmborger,  08 
Tex.  TS.  30  8.  W.  68S,  S8  Am.  St  Kep.  780; 
Lewis,  Em.  Dom.  {  llSb;  Halsey  ▼.  Railway 
Co.  (N.  J.  Ch.)  20  Att.  89»;  Rafferty  t.  Ttbc- 
tlMi  Co.  (Pa.)  38  AtL  88i,  30  Am.  St  Rep. 
763:  Nichols  T.  Railroad  Co.  (Midi.)  49  N. 
W.  638,  16  L.  R.  A.  371.  The  question,  then, 
arises,  what  is  a  street  railway,  and  can  the 
railway  of  appellee  be  placed  in  that  class  T 
It  was  first  hdd  that  street  cars  drawn  by 
horses,  and  used  for  the  transportation  of 
passengers  from  one  part  of  a  dty  to  an- 
other,  did  not  eiHistltate  an  additional  senr- 
itude  on  the  streets.  They  were  distln> 
gnlshed  from  steam  railways  In  the  rails  and 
construction  of  the  track,  the  speed  at  which 
they  nm,  the  noise  and  yibratlon  produced, 
the  smoke  and  steam  emitted,  the  danger  of 
frightening  horses,  the  danger  to  life,  and 
the  slxe  and  weight  of  cars  and  loeomotlTes. 
When  tbe  steam  motor  and  ^ectrlc  cars  were 
invented  all  the  reasons  given  why  horse 
railways  were  not  an  additional  servitude  to 
streets  were  ignored  except  that  they  must 
be  carriera  of  passengers,  and  not  of  freight, 
from  one  point  to  another  in  a  dty.  In  one 
Instance,  at  least  this  last  reason  has  been 
discarded,  and  it  has  been  held  that  the 
streets  can  be  used  by  railways  whatever  be 
tbe  motive  power,  and  for  the  carriage  of 
both  freight  and  passengers.  Montgomery  r. 
Railway  Co..  104  Cal.  186.  87  Fac.  786,  26 
L.  R.  A.  664,  43  Am.  St  R^.  89.  The 
weight  of  authority,  however.  Is  that  a  street 
passenger  railroad,  laid  on  tbe  surface  or  es- 
tablished grade  of  a  street,  is  a  legitimate 
use,  while  all  other  railroads  are  not  Lewis, 
Em.  Dom.  I  1161;  Elliott  R.  R.  {<  6,  667; 
Fnnk  v.  Railroad  Co.  (Minn.)  63  N.  W.  1099, 
20  L.  B.  A.  208.  62  Am.  Bt  Rep.  608.  There 
has  been  no  direct  adjudication  of  this  matter 
In  tbls  state,  but  there  are  several  cases 
Tvhere  damages  have  been  allowed  which 
have  resulted  from  the  construction  of  rail- 
roads along  streets,  and  this  could  have  been 
done  only  on  the  theory  that  they  were  an 
additional  servitude  to  the  street  Railroad 
Co.  V.  Eddlns,  60  Tex.  056;  Same  v.  Bock, 
63  Tex.  246;  Hallway  Co.  v.  Meadows,  73 
Tex.  32,  11  S.  W.  145,  3  L.  R.  A.  505;  Same 
V.  Fuller,  63  Tex.  467;  Same  v.  Jennings,  76 
Tex.  873,  13  8.  W.  270,  8  L.  R.  A.  180.  The 
mllreads  In  question  in  the  cases  dted  were 
Bteam  railroads,  bat,  as  we  have  shown,  this 
would  not  distlngnlSh  them  from  street  rail- 
ways, which  may  be  operated  by  any  motive 
power,  and  the  decisions  must  be  Justified  on 
the  ground  that  tbe  roads  were  the  carriers  of 
freight,  wblch  Is  all  that  distinguishes  the 
commercial  railway  from  the  street  railway. 


We  condude,  therefin«,  that,  as  ttie  nliway 
of  appellee  was  constructed  and  opera'ted  as 
a  freight  railway,  it  must  be  classed  as  a 
oommerdal  railway,  and,  if  an  injury  has 
been  Inflicted  on  tlie  property  of  appellant, 
not  suffered  in  common  with  other  property 
along  the  route,  be  would  be  entitled  under 
the  constitution  to  damages.  The  allegations 
in  the  petition  show  damages  to  appellant's 
property  not  suffered  is  common  with  other 
pn^erty,  and  would,  tt  ^oven,  entitle  him 
to  damages. 

The  Judgment  stistainlng  exceptions  to  that 
part  of  the  petltloa  asking  for  an  Injunctioa 
will  be  affirmed,  but  will  be  reversed  as  to 
tbe  exceptions  suatalued  to  the  suit  for  dam- 
ages, and  will  be  remanded  for  a  trial  on  that 
part  of  tbe  petition. 

Oo  Motion  for  Behearins. 
(Jan.  29.  19QS.) 

In  the  case  of  Aycock  v.  Association,  6S 
S.  W.  953,  tbe  identical  polnta  involved  in 
this  suit  were  passed  upon  by  this  court,  and 
It  was  held  that,  "the  use  of  the  streets  be- 
ing one  authorized  by  law,  and  consistent 
with  the  purposes  for  wblcb  streets  exist 
plaintiffs  were  not  entitled  to  have  sucb  use 
restrained  by  injunction,  or  declared  a  nui- 
sance." Tbe  supreme  court  refused  a  writ 
In  tbe  case,  and  must  necessarily  bave  been 
of  the  opinion  that  the  language  above  quoted 
was  tbe  law.  The  street  railway  against 
which  an  Injunction  was  sought  in  tbat  case 
Is  the  one  against  which  it  Is  sought  in  this 
case.  It  is  immaterial  whether  appellee  has 
any  authority  to  exercise  the  power  of  emi- 
nent domain  or  not  If  it  had  all  the  power 
with  which  it  is  possible  to  Invest  any  rail- 
road corporation.  It  could  not  condemn  a 
street  but  must  enter  upon  It  through  the 
permission  of  tbe  city  that  exercises  exclu- 
sive control  over  it  If  in  doing  this  it  has 
damaged  appellant  In  a  manner  not  common 
to  all  the  property  holders  along  tbe  street 
It  must  respond  in  damages  for  so  doing,  but 
it  cannot  be  restrained  from  a  use  of  tbe 
street  sanctioned  by  the  legislature  of  tbe 
state  and  permitted  by  the  city  council  ot 
tbe  city  of  San  Antonio. 

Tbe  motion  for  rehearing  is  overruled. 


WATELSKY  et  al.  v.  COX  et  aL  (McLAURT, 
Intervener). 
(Court  9f  CivU  Appeals  of  Texas.    Jan.  23, 
1902.) 

ACTION    ON    UQ1T0R    BONI>-INTERVENTION— 

ILLEGAL  CONTRACT— WILLFULLY 

INSTIQATINO  SUIT. 

A  father  sued  for  violation  of  a  liquor  li- 
eeoEe  bond  by  furnishing  beer  to  his  minor 
son.  Tbe  father  then  settled  with  tbe  saloon 
keeper,  and  refused  to  prosecute  further.  Be- 
fore suit  he  had  assigned  one-haif  the  claim  to 
another,  who  intervened  and  prosecuted  the 
suit  to  judgment.  Defendants  pleaded  the  set- 
tlement with  plaintiff,  and  barratry  by  inter- 
vener.    There   was  evidence   that   before  the 
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suit  WM  eomm*noed  Interrener  Tinted  plaintiff 
severml  times,  arging  liiin  to  sue,  and  agreeing 
to  see  to  the  costs.  Defendants  offered  evi- 
dence, wliicli  was  rejected,  that  intervener  had 
instituted  several  similar  suits  against  them 
without  justification,  and  whidi  were  dismiss- 
ed, and  that  he  proposed  to  a  witness  that  he 
take  his  young  brother  into  the  saloon,  and 
then  sua  on  the  bond,  and  they  would  divide 
the  recovery,  saying  that  defendants  "were  rob- 
bing the  people,  and  there  wasn't  any  harm  to 
rob  them."  Held,  that  as,  under  Pen.  Code, 
art.  290,  it  is  a  misdemeanor  for  a  person  to 
"willfully"  instigate  the  bringing  of  any  suit 
in  which  he  has  no  interest,  "with  intent  to  dis- 
tress or  harass"  the  defendant,  such  evidence 
should  have  been  admitted  to  show  that  the 
contract  for  a  fee  was  a  part  of  the  same  ille- 
gal transaction,  and  unenforceable. 

Appeal  from  Tarrant  county  conrt;  M.  B. 
Harris,  Judge. 

Action  by  James  Cox,  plaintiff,  and  W.  R. 
McLaury,  intervener,  against  I.  K.  Watelsky 
and  others.  From  a  Judgment  In  favor  of 
the  intervener,  defendants  appeal.  Bevers- 
ed. 

Orrick  &  Terrell,  for  appellants.  Robt  Q. 
Jobnson,  for  appellee. 

CONNER,  0.  J.  On  a  former  day  of  the 
term  the  judgment  in  this  case  was  affirmed 
In  an  oral  opinion,  but  on  motion  for  rehear- 
ing we  have  finally  concluded  that  we  WCTe 
in  error  in  so  doing.  As  originally  institut- 
ed, the  suit  was  in  the  county  court  by 
James  Cox  upon  a  liquor  dealer's  bond,  in 
statutory  form,  given  by  I.  K.  Watelsky,  and 
the  other  appellants  as  sureties.  The 
breaches  alleged,  as  we  originally  construed 
the  i>etition,  were  substantially  but  two,  to 
wit:  That  Watelsky's  agent  had  given  and 
permitted  the  giving  of  beer  and  intoxicating 
liquors  to  one  Arthur  Cos,  a  minor  son  of 
James  Cox,  and  had  permitted  said  minor  to 
remain  in  the  saloon  owned  and  kept  by 
Watelsky,  where  said  beer  had  been  so  giv- 
en, contrary  to  the  obligations  of  said  bond; 
the  damages  being  laid  in  the  sum  of  $1,000. 
Appellants,  in  defense,  pleaded,  in  substance, 
settlement  and  payment  to  Cox,  tbe  original 
plaintiff,  and  that  W.  R.  McLaury,  who  bad 
Intervened,  and  set  up  an  assignment  of  one^ 
half  of  the  cause  of  action  to  him,  had  been 
guilty  of  barratrous  conduct.  In  willfully  en- 
couraging and  inciting  James  Cox  to  bring 
the  suit,  with  intent  to  harass  Watelsky  and 
his  sureties,  and  that  the  assignment  to  Mc- 
Laury was  therefore  void  and  insufficient  to 
authorize  the  recovery  sought  by  him  by 
virtue  thereof.  On  the  trial  the  breaches  of 
the  bond  alleged  were  established  beyond 
controversy,  as  was  also  the  fact  that,  after 
the  Institution  of  the  suit,  appellants  had 
compromised  with  and  paid  James  Cox  $110 
in  full  settlement  of  the  cause  of  action,  and 
Cox,  in  accord  therewith,  had  refused  to  fur- 
ther prosecute  tbe  suit  James  Cox,  bow- 
ever,  had  executed  and  delivered  to  McLaury 
an  assignment  of  one-half  of  the  cause  of  ac- 
tion, as  alleged;  and  tbe  other  facts  were 
such  as  that  McLaury  was  entitled  to  re- 


cover herein  as  therein  provided,  unless  de- 
feated by  reason  of  barratrous  conduct  in 
procuring  tbe  contract,  as  alleged  by  appel- 
lants. Tbe  court  instructed  the  jury  that  no 
barratry  was  shown,  aud  refused  to  submit 
the  issue;  and  intervener  therefore  obtained 
judgment  for  $C00  (one-half  of  the  damages 
shown),  from  which  this  appeal  has  been 
prosecuted. 

We  will  notice  but  <Mie  question,  and  that 
arises  upon  the  action  of  the  conrt,  here 
duly  presented.  In  excluding  evidence  offered 
by  appellants  to  the  effect  that  prior  to  the 
present  suit  interv«ier  had  Instituted  several 
other  like  suits  against  them  without  legal 
justification,  as  was  to  be  inferred  from  the 
fact  that  they  were  afterwards  dismlsst^d 
without  further  prosecution,  and  in  all  of 
which  appellants  had  been  harassed  and  bur- 
dened with  costs,  payment  of  attorney's  fees, 
etc.;  and  evidence  also,  In  substance,  as 
shown  In  tbe  bill  of  exceptions  taken  to  its 
exclusion,  that  in  AprU,  1S99  ^about  the  time 
the  breach  of  the  bond  in  this  case  occurred). 
Intervener  had  approached  one  Bud  Clem- 
ents, and  proposed  to  him  that  he  (Clements) 
should  "carry  his  younger  brother"  into  Wa- 
telsky's saloon,  and  that  then  suit  should 
be  brought;  that  he  (Intervener)  would  pay 
tbe  expenses,  and  divide  the  recovery, — at 
the  same  time  remarking  that  "tbey  were 
diamond-breasted  Jews,  and  that  they  had 
no  business  in  this  country;  that  they  were 
robbing  tbe  people;  and  that  there  wasn't 
any  harm  to  rob  them,"  or  words  to  that  ef- 
fect. This  evidence  was  offered  for  tbe  pur- 
pose of  showing  intent  and  malice  towards 
the  particular  defendants  involved,  but  was 
excluded  as  irrelevant  and  immaterial. 
While  the  evidence  may  have  been  insuffi- 
cient to  establish  barratry,  as  defined  by  the 
article  of  the  Criminal  Code  applicable  here- 
in (Pen.  Code,  art  290),  as  was  evidently  con- 
cluded by  the  trial  court,  and  with  which 
view  we  originally  concurred,  It  is  never- 
theless undeniably  true  that  there  was  evi- 
dence tending  to  show  that,  prior  to  the  in- 
stitution of  the  suit,  intervener  "Instigated," 
"Incited,"  or  "encouraged"  its  Institution. 
He  made  several  visits  to  the  home  of  James 
Cox  with  this  apparent  purpose.  He  met 
Cox's  objection  that  the  institution  of  tbe 
suit  would  involve  the  payment  of  costs  with 
the  proposal  that  he  (Intervener)  would  see 
to  that,  and  finally  procured  the  contract  or 
assignment  mentioned.  If  such  instigation, 
incitement,  or  encouragement,  if  any,  was 
"willfully"  done  by  the  intervener,  as  that 
term  is  used  in  the  Penal  Code,  and  with 
"Intent  to  distress  or  harass"  I.  K.  Watel- 
sky, then  by  tbe  article  cited  he  was  guilty 
of  a  misdemeanor,— a  i)enal  offense,  punish- 
able as  such.  If  so,  and  the  contract  for  fee 
was  but  part  of  tbe  transaction  or  negotia- 
tions, it  thereby  became  tainted  with  the 
illegality  of  the  proceedings,  and  unenforc*'- 
able.  In  accord  with  the  principle  that  uo 
court  will  lend  Its  aid  In  the  enforcement  of 
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a  contract  tainted  Tvlth  fraud  or  Illegality. 
See,  also,  5  Am.  &  Eng.  £inc.  Law  (2d  Ed.) 
p.  815,  etc.,  tor  the  effect  generally  given 
somewhat  Blmilar  contracts  denominated  as 
"cbampertons."  We  think  the  evidence  men> 
tloned  was  relevant  and  material  upon  the 
Issue  of  Intent.  The  Jury  would  have  been 
Httitled  to  consider  the  same  in  determining 
the  Intent,  purpose,  and  spirit  of  Intervener 
In  "encouraging"  the  suit,  if  the  Jury  should 
find  that  be  did  so.  We  therefore  conclude 
that  the  court  erred  In  excluding  the  evi- 
dence offered  that  Is  designated  in  bills  of 
exceptions  Nos.  1,  3  and  4. 

In  remanding  the  case  for  a  new  trial,  we 
think  it  proper  to  say  that,  while  we  have 
construed  the  original  petition  as  only  declar- 
ing upon  two  separate  breaches  of  the  bond, 
it  Is  nevertheless  not  entirely  clear  that  the 
petition  should  be  so  limited.  The  question 
of  the  Jurisdiction  of  the  county  court  so  In- 
volved, however.  Is  so  easily  remedied  by 
amendment  that  we  forbear  discussion. 

Judgment  reversed,  and  cause  remanded. 


PULLMAN  PAIiACE  OAK  CO.  v.  ABENTS. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  8, 
1002.) 

CARRIER— SLEEPINQ  CAR— LOSS  OF  BAGQAQB 
—  NBOLIOSNCB  OF  CARRIER  —  CONTRIBU- 
TORY NEQLIQKNCB-VBNUE-DAMAGES— EVI- 
DENCB. 

1.  Where  a  passenger  holding  a  railway  tick- 
et from  a  statiou  in  Texas  to  one  in  Mexico 
entered  a  sleeping  car  at  the  Texas  station, 
thonfch  his  ticket  was  not  taken  up  or  car  fare 
collected  until  the  train  bad  entereid  Mexico,  he 
was  a  passenger  from  the  Texas  station,  and 
tlie  contract  was  practically  entered  into  tjiere; 
and  an  action  for  violation  thereof  may  be 
brouj^ht  In  that  state,  in  a  county  in  which 
such  car  company  has  an  agent,  though  neither 
plaiutiS  nor  defendant  is  a  resident  of  Texas. 

2.  Where,  in  an  action  against  a  sleeping  car 
company  for  lost  baggage,  there  is  no  testi- 
mony as  to  value,  other  tbnn  that  of  plaintiff, 
and  the  court  finds  about  one-third  of  his  esti- 

.  mate,  the  finding  should  not  be  set  aside  on 
objection,  first  taken  on  appeal,  that  part  of 
plaintiff's  testimony  was  inadmissible. 

3.  While  plaintiff  was  a  passenger  on  a  sleep- 
ing car,  his  valise  was  stoieu  from  the  car  at 
a  station  in  Mexico.  The  rules  of  the  company 
required  the  rear  door  and  windows  of  the  car 
to  be  closed  while  at  such  stations.  The  con- 
ductor and  porter  testified  that  they  were  so 
closed  jnst  before  entering  the  statiou,  and 
that  while  there  they  stood  on  the  platform  near 
the  car.  Plaintiff  stepped  out  of  the  car,  leav- 
ing the  valise  near  an  opeu  window  at  which 
two  passengers  sat.  Thejr  moved  away  while 
be  was  gone,  without  closing  the  window,  and 
soon  after  the  train  started  the  loss  was  dis- 
covered. Held,  that  findings  that  the  com- 
pany's employes  were  negligent  in  not  keeping 
the  window  closed,  or  in  failing  to  see  and 
prevent  the  theft,  and  that  plaintiff  was  not 
negligent,  were  justified. 

Appeal  from  El  Paso  cotmty  court;  Jas. 
R.  Harper,  Judge. 

Action  by  C.  A.  Arents  against  the  Pull- 
man Palace  Car  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 


Richard  F.  Surges,  for  appellant.  Maurice 
McKelligon,  for  app^ee. 

JAMES,  C.  J.  Arents  sued  to  recover  the 
value  of  a  valise  and  traveling  bag  alleged 
to  have  been  stolen  from  appellant's  car  at 
Chihuahua,  Mexico.  The  case  was  tried  by 
the  judge  without  jury,  and  Judgment  was- 
rendered  for  plaintiff  for  $136. 

The  first  assignment  presented  by  appel- 
lant's brief  is  that  the  court  erred  In  over- 
ruling a  motion  to  dismiss  for  want  of  Juris- 
diction, after  the  testimony  was  in,  for  the 
reason  that  neither  plaintiff  nor  defendant 
was  a  resident  or  citizen  of  Texas,  and  that 
the  contract  out  of  which  plaintiff's  cause  ot 
action  arose  was  entered  into  without  the 
state,  and  was  to  be  performed  and  was  per- 
formed wholly  without  the  jurisdiction  there- 
of, and  because  the  alleged  acta  of  negli- 
gence ont  of  which  this  cause  of  action  arose 
occurred  wholly  without  the  limits  of  the 
state.  The  facts  were  that  plaintiff,  holding 
a  flrst-class  railway  ticket  from  El  Paso  to 
Jimenez,  In  the  republic  of  Mexico,  entered 
and  was  received  into  the  sleeper  In  question 
at  the  station  of  El  Paso,  although  his  ticket, 
for  convenience  of  the  carriers,  was  not  tal(- 
en  np,  nor  bis  sleeping  car  fare  collected, 
until  after  the  train  left  Juarez  station,  in 
Mexico,  opposite  El  Paso.  The  fare  was  un- 
doubtedly collected  from  El  Paso.  Plaintiff 
was  a  passenger  from  that  point,  and  the 
contract  relative  to  his  carriage  was  prac- 
tically entered  into  tbere.  It  was  proved 
that  defendant  bad  an  agent  at  El  Paso, 
which,  xmier  our  statute,  authorized  suits 
against  defendant  to  be  brought  in  that  coun- 
ty. We  entertain  no  doubt  of  the  correct- 
ness of  the  order  overruling  the  motion. 

The  next  assignment  is  that  the  court  err- 
ed in  finding  that  the  value  of  the  articles 
lost  by  plaintiff  amounted  to  $136,  for  the 
reason  that  all  the  testimony  failed  to  show 
the  true  value  of  the  articles,  or  to  establish 
any  basis  or  measure  by  which  the  value 
thereof  could  be  accurately  determined.  The 
propositions  of  law  relied  on  and  advanced 
under  the  above  assignment  are  that:  "In  a 
suit  for  the  value  of  secondhand  clothing, 
as  of  anything  else,  the  measure  of  damages 
is  the  market  value,  unless  it  be  shown  the 
articles  have  no  market  value.  Where  arti- 
cles lost  have  no  market  value,  the  actual 
loss  in  money  to  the  owner  (not  any  fanciful 
price  he  might,  for  special  reasons,  set  on 
them)  would  afford  the  measure  of  dam- 
ages." The  only  testimony  as  to  value  was 
plaintiff's,  and  though  some  of  bis  testi- 
mony may  have  been  improper,  according  to 
strict  rules  of  evidence,  yet  no  objection  was 
made  to  it,  and  it  was  at  least  relevant  to 
the  subject  of  damages.  We  do  not  believe 
that  a  Judgment  ought  to  be  disturbed  be- 
cause objectionable  testimony  as  to  value 
was  Introduced,  on  complaint  made  for  the 
first  time  in  the  appellate  court,  unless,  pei^ 
baps.  It  should  be  manifest  that  a  gross  In- 
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Justice  has  been  done.  This  cannot  be  claim- 
ed, because  the  trial  court  In  this  Instance 
did  not  glre  Judgment  to  the  extent  the  evl- 
d«ice  of  value  went,  but  for  about  one-third 
of  what  it  Indicated. 

The  remaining  anigument  contends  that 
the  evidence  did  not  warrant  finding  that 
the  losa  waa  due  to  negligence  of  defendant's 
servants,  and  that  plalntUTs  own  testimony 
showed  that  the  loss  was  due  to  his  contribu- 
tory negligence  in  leaving  the  baggage  under 
an  open  window,  and  lying  upon  a  seat  with- 
in easy  reach  of  any  one  outside  the  car. 
In  these  cases  it  Is  well  settled  that  the  fact 
of  loss  of  baggage  from  a  sleeper  does  not  of 
itself  make  defendant  liable,  or  raise  any 
presumption  of  negligence,  and  that  it  must 
appear  that  it  was  due  to  some  negligent 
iKinduct  of  d^endant's  servants.  Of  course, 
if  plalntltr's  own  negligence  contributed,  he 
could  not  recover.  These  principles  require 
no  citation  of  authorities.  The  court  must 
necessarily  have  resolved  these  issues  in  fa- 
vor of  plalntur.  and  the  assignment  requires 
us  to  decide  whether  or  not  the  evidence  is 
such  as  to  warrant  these  conclusions.  It  ap- 
peared that  one  of  defendant's  rules  requires 
Its  employfe  to  close  the  car  windows  and 
the  rear  door  of  the  car  when  entering  a 
large  station  like  Chihuahua.  This  Is  re- 
-quired,  doubtless,  in  the  proper  exercise  of 
care  In  reference  to  thefts  of  the  property  of 
defendant  and  its  guests.  This  car  bad  a 
■conduch>r  and  two  porters,  one  of  whom  was 
buffet  cooic  The  train  stopped  first  at  a 
pumping  station.  The  conductor  testified 
that  he  knew  that  before  the  train  stopped 
at  the  pumping  station  the  windows  of  the 
car  were  all  down,  and  the  rear  door  clocnd, 
and  that  they  were  closed  after  leaving  it, 
and  when  thpy  ran  into  the  main  station; 
that  the  rear  door  remained  locked  until  aft- 
er the  train  left  Chihuahua,  and  tliat  at.  the 
station  the  porter  remained  by  the  front 
steps,  and  he  himself  remained  near  there; 
and  that  the  buffet  waiter  went  into  the  de- 
pot to  get  supplies.  The  porter  testified  that 
fae  went  ttirongh  the  car  and  closed  the  win- 
dows before  the  train  stopped  at  Chihuahua 
on  the  night  in  ques  ton,  and  they  were  all 
down  when  he  left  the  car  to  stand  at  the 
steps  to  help  passengers  on  and  off,  as  the 
rules  required  of  him.  It  was  about  9  o'clock 
when  they  left  Chibnahua.  None  of  the 
berths  were  made  up.  It  does  not  appear 
whether  the  window  in  question  was  on  the 
side  toward  or  from  the  station.  Plaintiff 
testified:  That  he  left  the  car  at  this  sta- 
tion to  go  outside.  That  his  grip  was  under 
an  open  window,  and  the  handbag  was  on 
the  seat,  next  the  open  window.  Two  pas- 
sengers were  sitting  at  the  window  where 
his  baggrage  was.  and,  not  liking  to  disturb 
them,  and  thinking  his  baggage  safe,  as  they 
made  no  attempt  t>  leave  the  car,  he  went 
out  without  closing  the  window,  as  he  other- 
wise would  have  done.  While  he  was  gone 
these  passengers  went  out,  leaving  the  win- 


dow open,  and  soon  after  plaintiff  returned 
Into  the  car  they  also  came  baclc  The  loss 
of  the  baggage  was  discovered  a  few  minutes 
after  leaving  the  station.  Plaintiff  says  one 
porter  (presumably,  the  one  on  the  steps)  left 
the  car  unguarded  while  he  priced  a  Chihua- 
hua dog,  and  that  the  conductor  liad  not 
been  in  the  car  for  some  time  before  reach- 
ing Chihuahua,  and  was  not  In  it  when  plain- 
tiff left  it.  There  is  nothing  in  the  evidence 
to  contradict  the  testimony  that  the  rear 
door  was  closed,  nor  that  the  car  windows 
were  closed,  when  the  car  was  entering  the 
station.  But  when  plaintiff  left  the  car  aft- 
er it  stopped  the  window  In  question  was 
open,  and  all  the  employes  were  out  of  the 
car;  the  porter  being  at  or  near  the  steps, 
the  conductor  on  the  outside  on  the  same 
side,  and  the  cook  inside  the  station.  The 
window  was  probably  opened  as  the  car 
stopped  by  the  passengers  who  occupied  the 
seat  The  conduct  of  plaintiff  in  going  out 
without  closing  the  window,  and  leaving  his 
effects  as  they  were,  may  have  been  negli- 
gence on  his  part,  but  not  so  as  a  matter  of 
law,  under  the  circumstances.  He  may  have 
had,  as  it  seems  he  did  have,  some  fear  for 
the  safety  of  bis  baggage,  on  account  of  tlie 
open  window,  but  two  fellow  passengers 
were  sitting  at  the  window,  without  any  ap- 
parent intention  of  leavbig;  and  whether  or 
not  he  acted  under  the  drcnmstances  as  an 
ordinarily  prudent  man  would  have  done,  in 
going  off  for  a  while,  leaving  his  baggage 
there,  was  a  question  of  fact 

As  to  negligence  of  defendant's  servants: 
The  record  does  not  show  definitely  bow 
long  the  train  stopped  at  this  station,  but  as 
the  conductor  testified  that  "the  loss,  pre- 
sumably, occurred  between  9  and  9:10 
o'clodt,"  we  may  infer  that  it  stopped  that 
long.  The  time  was  near  the  end  of  June. 
Although  the  employes  may  have  seen  that 
tlie  windows  were  down  when  the  train  stop- 
ped, It  may  be  that  due  care  for  the  safety 
of  property  in  the  car,  which  was  a  question, 
of  fact,  required  something  more  In  the  way 
of  vigilance  on  their  part  A  Jury  may  have 
believed  that  they  had  no  Just  reason  to  pre- 
sume that  the  passengers  within  would  al- 
low the  windows  to  stay  closed  for  such 
length  of  time,  and  that  the  car  should  have 
been  more  closely  watched  by  tbem  than  it 
was.  The  rule  requiring  the  windows  to  be 
closed  on  entering  large  stations,  as  this  one, 
indicates  the  existence  of  unusual  risks  at 
such  places,  and  that  the  closing  of  win- 
dows, or  guarding  them,  or  other  precau- 
tions, should  be  taken  to  protect  property 
inside  the  car  from  thefts.  The  rule  having 
for  Its  ol)Ject  such  precaution  would  seem  to 
involve  more  diligence  than  that  the  servants 
should  merely  close  the  windows  as  the  train 
enters  a  station,  and  go  off  about  other  mat- 
ters, paying  no  further  attention  to  them, 
where  the  stop  Is  for  a  considerable  time, 
and  conditions  are  such  as  make  it  probable 
that  they  would  be  opened.    The  conductor 
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admitted  to  plaintiff  that  this  was  his  first 
tr^  and  he  was  not  familiar  with  all  bis 
datiee.  It  seems  Incomprehensible  that  a 
theft  of  this  kind  throng  a  window  conld  be 
perpetrated  on  the  side  of  the  car  toward 
the  station,  when  the  light  was  bright,  and 
both  the  porter  and  conductor  on  that  side, 
if  any  diligence  at  all  hod  t>een  observed. 
On  the  other  hand,  if  the  act  was  done 
through  a  window  on  the  dark  side,  the  evi- 
dence shows  that  none  of  the  employ^  paid 
any  attention  to  thdt  side.  We  conclude  that 
there  was  sufficient  testimony  to  wnrrant 
finding  that  the  loss  was  due  to  negligence 
of  defendant's  serrants. 
Affirmed. 


DRJBW  et  al.  y.  WOOTEN  et  al.« 

(Conrt  of  CSYil  Appeals  of  Texas.    Dec.  21, 

1001.) 

HOICBSTICAD— aXPARATION  AND  ABANDON- 
MENT OF  FART— DEED  OV  HUS- 
BAND ALONB. 

A  married  man  purchased  a  block  con- 
taining 12  lota  for  a  bomeetead,  and  built  a 
hooae  on  a  comer  lot,  in  which  be  resided  with 
liis  family,  inclosioK  the  whole  blodc  with  a 
wire  fence.  He  sold  the  lot  on  the  comer  op- 
IMMite  his  house,  and  executed  a  deed  therefor 
without  his  wife  joining.  Nine  days  befor* 
the  deed  was  executed  the  purchaser  placed  the 
lumber  for  a  house  on  the  lot.  and  immediate* 
I7  built  a  house,  which  he  and  liis  grantees  oc< 
cupied.  The  eroutor  or  his  family  never  oc- 
cupied or  nsed  any  part  of  the  lot  after  the 
lumber  was  placed  thereon.  Soon  after  the 
boose  was  built,  the  lot  was  fenced  off  from 
the  rest  of  the  block.  The  grantor  lived  six 
years  thereafter,  and  never  rendered  the  lot 
for  taxes,  nor  did  his  wife  during  that  time, 
or  within  the  year  after  his  death.  She  made 
ao  claim  that  the  lot  was  part  of  the  home- 
stead, and  the  deed  invalid,  until  more  than 
a  year  after  iter  husband's  death.  Held,  that 
the  grantor  had  separated  the  lot  from  the 
homestead,  and  alMndoned  all  homestead  claim 
thereto,  before  the  deed  was  executed,  and 
hence  his  deed  conveyed  a  good  title,  and  his 
widow  bad  no  interest  in  the  property. 

Appeal  from  district  court,  Childress  coun- 
ty;  O.  A.  Brown,  Judge. 

Action  by  Mary  Hughes  Drew  and  others 
against  Augusta  Wooten  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Heversed. 

Fklward  E.  DIggs,  for  appellants.  Stovall 
Johnson  and  A.  A.  Henderson,  for  appellees. 

OTEPHENS,  J.  April  6,  1803,  William 
Whitehead  conveyed  to  Frank  Wilson  lot  6 
in  block  00  in  the  town  of  Childress.  Suit 
was  brought  by  appellants,  the  remote  ven- 
dees of  Wilson,  to  recover  this  lot  from  ap- 
pellee Augusta  Wooten,  the  surviving  widow 
of  William  Whitehead,  who  died  in  the  sum- 
mer of  1809,  and  W.  G.  Wooten,  her  second 
husband,  and  C.  Hnrmonson.  In  the  trial  be- 
fore the  court  without  a  Jury  tlie  recovery 
sought  was  denied,  and  from  that  Judgment 
this  appeal  is  taken. 

*  Rcbaarlng  Aenlad  Januarjr  25,  1902. 


Bnt  one  error  Is  assigned,  in  which  assign- 
ment it  is  stated  that  the  only  issue  involved 
is  whether  or  not  "at  the  time  of  the  execu- 
tion of  the  deed  by  said  William  Whitehead 
conveying  to  Frank  Wilson  said  premises" 
the  same  constituted  a  part  of  the  homestead 
of  Whitehead  and  wife.  T^he  evidence  war- 
ranted a  finding  that  when  Whitehead  pur- 
chased block  90,  March  7,  1803,  which  was 
then  vacant,  it  was  with  the  intention  on  the 
part  of  himself  and  wife  of  making  the  entire 
block  their  homestead;  that  when  they  mov- 
ed Into  the  house  which  they  had  Just  con- 
stmcted  on  lot  1,  the  northeast  corner  of  this 
block,  about  March  22,  1893,  and  when  they 
inclosed  with  a  wire  fence  the  entire  blodc 
two  days  thereafter,  such  was  still  the  in- 
tention of  bis  wife.  But  was  the  evidence 
sncb  as  to  warrant  a  finding  that  the  lot  In 
controversy,  the  northwest  comer  of  the 
block,  had  become,  and  was  still,  a  part  of 
the  homestead,  when  Whitehead,  without  the 
Joinder  of  bis  wife,  conveyed  it  to  Wilson, 
April  S,  1803T  The  conduct  of  William 
Whitehead  about  the  time  and  after  the  deed 
was  made  to  Wilson,  who  had  already  pre- 
pared to  build  and  at  once  built  a  house  upon 
and  occupied  the  lot  as  a  home  for  several 
years  thei-eafter,  tended  strongly  to  show  that 
when  he  made  the  deed  to  Wilson,  and  even 
prior  thereto,  be  must  have  intended  to  sever 
this  lot  from  the  homestead.  It  was  within 
a  year  thereafter  fenced  on  from  the  rest  of 
the  block  by  the  father  of  Mrs.  Whitehead, 
though,  as  claimed  by  him,  merely  for  the 
purpose  of  keeping  Wilson's  chickens  out  of 
bis  garden.  It  was  never  rendered  for  taxes 
by  William  Whitehead  during  the  remain- 
ing six  years  of  his  life,  although  he  rendered 
the  other  11  lots  in  the  block  regularly;  nor 
did  Mrs.  Whitehead  render  It  the  year  after 
his  death.  No  notice  was  ever  given  to  Wil- 
son, or  to  any  of  his  several  vendees,  who  oc- 
cupied lot  6  In  succession,  during  all  these 
years,  as  a  home,  that  It  was  claimed  as  a 
part  of  the  Whitehead  homestead.  Against 
these  stubborn  facts  of  contemporaneous  and 
after  conduct  is  .the  bare  statement,  though 
under  oath,  of  Mrs.  Wooten,  that  she  re- 
fused to  sign  the  deed,  and  never  intended 
to  give  up,  but  always  claimed,  lot  6  as  a 
part  of  the  homestead,  which,  in  view  of  sev- 
en years  of  silence  on  her  part,  pending  the 
continuous  occupancy  of  the  lot  in  question 
by  others  as  a  home,  to  say  nothing  of  her 
omission  of  tbe  lot  from  ber  tax  rendition 
of  liXX),  looks  very  much  like  an  afterthought 
It  has  been  several  times  held  in  this  state  to 
be  within  the  power  of  the  husband,  acting  in 
good  faith,  without  the  concurrence  of  the 
wife,  to  contract  the  homestead  area  by  aban- 
donment, be  being  tbe  bead  of  the  family. 
There  must,  however,  t>e  an  actual  abandon- 
ment; mere  Intention  to  abandon,  as  evi- 
denced by  his  deed  and  the  like,  not  being 
snfflclent  where  the  homestead  use  contin- 
ues. Bnt  where  prior  to  or  contemporaneous 
with  tlie  delivery  of  the  deed  and  surreade 
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of  actual  possession  of  a  part  of  the  home- 
stead premises  tliere  is  Iwth  the  good-faith 
intention  on  the  part  of  the  husband,  who 
malces  the  deed,  to  abandon,  and  an  actual 
cessation  of  the  occupancy  and  use  of  the 
part  80  conveyed  as  a  part  of  the  homestead, 
such  conveyance  by  him  alone  Is  not  within 
the  constitutional  inhibition.  Tackaberry  t. 
Bank  (Tex.  Sup.)  22  S.  W.  152-154.  That  It 
was  the  intention  of  Mr.  Whitehead,  In  sell- 
ing lot  6  to  Wilson,  whatever  may  have  been 
the  Intention  of  his  wife,  to  exclude  It  from 
the  homestead,  must  be  accepted,  we  think, 
as  an  established  fact,  and  we  so  find.  To 
overturn  the  Judgment,  however,  we  must 
further  find  that  when  the  deed  was  made  to 
Wilson  lot  6,  then,  if  it  had  not  theretofore, 
ceased  to  be  occupied  or  used  as  a  part  of 
the  homestead;  or,  rather,  that  the  evidence 
did  not  wai-ant  a  finding  to  the  contrary.  On 
this  issue  there  was  seeming  conflict  in  the 
testimony,  but  on  careful  analysis,  making 
due  allowance  for  the  inaccuracy  of  witness- 
es after  the  lapse  of  many  years  as  to  time 
and  dates,  this  conflict  will  be  found  more 
apparent  than  real.  We  find  nothing  in  the 
testimony  of  other  witnesses  In  direct  or  nec- 
essary conflict  with  the  following  testimony 
of  witness  Bates,  the  truth  and  accuracy  of 
which  cannot  reasonably  be  doubted:  "I  was 
In  charge  of  the  Carey  Lombard  lumber  yard 
In  ChUdress  In  March,  1893.  I  had  Just  come 
to  Ohlldress.  I  knew  Frank  Wilson  and 
Wm.  Whitehead.  I  sold  Frank  Wilson  the 
lumber  to  build  the  house  In  controversy  In 
this  suit  situated  on  lot  6,  block  90,  on  the 
20th  day  of  March,  1893,  and  delivered  same 
to  him  that  day.  I  went  to  the  place  where 
the  house  now  stands  on  that  day,  after  I 
delivered  the  lumber,  and  the  lumber  was  on 
the  grotmd,  and  the  carpenters  were  at  work 
sawing  same  for  building.  I  do  not  remem- 
ber whether  the  fence  was  there  around  the 
block  or  not  I  know  I  sold  and  delivered 
the  lumber  to  Wilson  on  March  20,  189S,  be- 
cause my  books  show  it."  It  thus  appears 
that,  even  before  the  deed  was  made  to  Wil- 
son, the  lumber  for  his  home  must  have  been 
purchased  and  thrown  upon  the  ground, 
doubtless  in  anticipation  of  such  conveyance; 
and  while  the  testimony  of  Augusta  Wooten 
and  her  father,  and  perliaps  other  witnesses, 
was  to  the  effect  that  his  house  was  not  built 
till  after  the  deed  was  made  to  him,  and 
after  Whitehead  had  been  occupying  for  a 
short  time  the  entire  block  as  a  home,  they 
did  not  state  when  Wilson  commenced  to 
build  bis  house;  and  the  fact  yet  remains 
that  in  thus  allowing  Wilson  to  enter  upon 
lot  6  and  make  preparation  to  build  a  house 
of  his  own  upon  it.  Whitehead  must  have  sur- 
rendered its  use  and  occupancy  as  a  part  of 
his  homestead,  if,  indeed,  it  had  ever  become 
a  part  thereof.  Wilson  was  positive  that  aft- 
er he  purchased  the  lot  neither  Whitehead 
nor  his  wife  ever  used  or  occupied  the  same 
in  any  way,  or  attempted  to  do  so.  If  block 
80  was  the  separate  property  of  Mrs.  White- 


head, the  several  purchasers  from  her  bus- 
band  were  Innocent  purchasers,  for  valne, 
from  one  holding  the  legal  title.  We  think  the 
court  should  have  allowed  each  of  the  con- 
tending parties  a  home,  instead  of  giving  two 
to  Mrs.  Wooten. 

The  judgment  Is  therefore  reversed,  and 
here  rendered  for  appellants. 


LINDSEY  et  al.  v.  STA.TB  «t  al. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  11, 

1901.) 

COUNTIES-^UDQMBNTS-TRANSFBR— FRATTD  — 

ACTION— VBNUB—APPBAIi— EVIDENCES— 

PARTIES— BILL  OF  BXCBPTIONS. 

1.  Under  Sayles*  Civ.  St.  art.  1194,  providing 
that  no  resident  of  the  state  shall  be  sued  ont 
of  the  county  of  his  domicile,  except  as  theie- 
lu  authorized, — one  such  exception  being  that 
an  action  for  a  fraudulent  act  may  be  broudit 
to  the  county  where  the  act  was  committed, — 
an  action  to  set  aside  the  fraudulent  transfer 
of  a  judgment  may  be  brought  to  the  county 
where  such  transfer  was  obtained,  though  the 
defendants  reside  in  another  county. 

2.  An  action  to  set  aside  the  fraudulent  and 
unconstitutional  transfer  by  a  coontjr  commis- 
sioners' court  of  a  judgment  on  a  bail  liond  to 
the  sureties  thereon  is  not  a  collateral  attack 
on  the  judgment  of  a  court  of  competent  Juris- 
diction. 

3.  Under  Const,  art.  8,  |  66,  providing  that 
the  legislature  shall  have  no  power  to  author- 
ize the  release  in  whole  or  in  part  of  the  in- 
debtedness of  any  individual  to  the  state  or  to 
any  coimty,  the  action  of  a  connty  commission- 
ers' court  in  transferring  a  judgment  recover- 
ed on  a  forfeited  bail  l>ond  to  an  agent  of  the 
judgment  debtors  and  for  their  benefit,  for  less 
than  the  amount  due  on  the  judgment,  is  void. 

4.  Under  Rev.  St  art  &i5,  authorizing  a 
commissioners'  court  to  sell  a  judgment  be- 
longing to  the  county,  where  the  judgment 
debtors  are  insolvent  such  court  cannot  sell  a 
judgment  at  a  discount  to  such  debtors,  or  to 
their  agent  for  their  benefit. 

5.  The  improper  joinder  of  a  person  as  de- 
fendant In  an  action  is  not  prejudicial  to  the 
other  defendants,  where  all  the  costs  incurred 
by  reason  of  his  joinder  are  taxed  against  him. 

6.  A  certificate  of  the  clerk  of  the  county 
court  that  at  a  certain  time  he  had  indexed  a 
certain  judgment  record  is  not  competent  evi- 
dence of  snch  indexing. 

7.  Where  the  bill  of  exceptions  does  not  in- 
dicate the  gronud  on  which  evidence  was  ex- 
cluded, an  assignment  of  error  based  on  such 
exclusion  cannot  be  entertained.  . 

On  Motion  for  Rehearing. 

In  an  action  to  set  aside  the  alleged  ftand- 
nlent  transfer  by  a  county  commissioners'  court 
to  the  sureties  of  a  judgment  entered  on  a  bail 
I  ond,  evidence  considered,  and  held,  that  the 
issue  of  fraud  should  have  been  snhmitted  to 
the  jury. 

Appeal  from  district  court  Edwards  coun- 
ty; J.  M.  Ooggin.  Judge. 

Action  by  the  state  of  Texas  and  Edwards 
county  against  A.  J.  Llndsey  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Reversed. 

Walter  Anderson  and  John  C.  Towues.  for 
appellants.  J.  R.  Sanford  and  Ball  St  Ful- 
ler for  appellees. 

FLY.  J,  This  suit  was  instituted  by  the 
state  of  Texas,  through  her  district  attorney. 
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J.  R.  Saaford,  and  Edwards  county,  against 
A.  J.  Llndsey,  T.  D.  LIndsey,  J.  J.  Jones,  T. 
M.  Payne,  Martin  Moran,  and  W.  D.  Wal- 
ker to  set  aside  the  transfer  made  by  the 
commissioners'  court  of  said  county  of  a 
certain  Judgment  In  favor  of  the  state  of 
Texas  against  Dick  Llndsey,  as  principal, 
and  all  of  the  above-named  defendants,  as 
sureties,  except  Walker.  It  was  alleged  that 
all  of  the  defendants,  now  appellants,  resld- 
ed  In  Mason  county.  W.  A.  Johnson,  the 
district  clerk  of  Edwards  county,  was  a 
party  defendant,  and  a  mandamus  was  pray- 
ed for  against  him  to  compel  him  to  Issue  an 
execution  under  the  Judgment  aforesaid.  It 
was  alleged  In  the  petition  that  on  October 
24.  1894,  In  the  district  court  of  Edwards 
county.  In  a  proceeding  styled  "State  of 
Texas  V.  Dick  Llndsey  et  al.,"  the  state  re- 
covered of  Dick  Llndsey,  as  principal,  and  A. 
J.  Llndsey,  T.  D.  Llndsey,  J.  J.  Jones,  T.  M. 
Payne,  and  Martin  Moran,  as  sureties,  on  a 
certain  forfeited  bail  bond,  the  sum  of  $6,000, 
with  Interest  at  the  rate  of  6  per  cent,  per 
annum  from  date  of  the  Judgment  and  ail 
costs  of  suit.  It  was  further  alleged  that  at 
the  February  term,  1897,  of  the  commis- 
sioners' court  of  Edwards  county,  appellants, 
through  fraudulent  representations  made  by 
them  to  said  court,  obtained  a  transfer  of  the 
aforesaid  judgment  to  W.  D.  Walker  for  the 
sum  of  $S00;  that  said  transfer  was  simulat- 
ed; and  that  the  sureties  on  said  ball  bond 
were  the  real  purchasers  of  said  Judgment. 
It  was  averred  that  the  sureties  were  not  In- 
solvent, as  represented  to  the  commission- 
ers' court  by  Walker,  acting  for  said  sure- 
ties, bat  that  they  were  worth  largely  in 
excess  of  said  Judgment  above  all  other  In- 
cumbrances and  debts.  Appellants  excepted 
to  the  petition  for  want  of  Jurisdiction  of 
their  person,  and  pleaded  their  privilege  to 
be  sued  In  Mason  county,  and  denied  the  al- 
legations of  fraud  made  In  the  petition.  The 
exceptions  and  plea  were  overruled,  and  aft- 
er hearing  the  evidence  the  court  Instructed 
a  verdict  for  appellees,  and  upon  the  verdict 
so  returned  Judgment  was  rendered,  decree- 
ing that  the  state  for  the  use  of  Edwards 
county,  bad  a  valid  Judgment  lien  on  cer- 
tain real  estate  described  therein  for  the 
fan  amount  of  the  original  Judgment,  less 
the  $500  paid  by  Walker;  that  the  lien  be 
foreclosed;  that  the  transfer  of  the  Judg- 
ment be  set  aside;  and  that  the  district 
derk  be  commanded  to  issue  an  order  of 
sale  in  the  terms  of  the  law. 

It  was  established  by  the  evidence  that 
on  October  24,  1804,  the  state  of  Texas  re- 
covered a  Judgment  In  the  district  court  of 
Edwards  county  against  Dick  Llndsey,  as 
principal,  and  A.  J.  Llndsey,  Martin  Moran,  J. 
J.  Jones,  T.  M.  Payne,  and  T.  D.  Llndsey,  as 
sureties,  on  a  forfeited  bail  bond,  in  the  sum 
of  $6,000,  with  6  per  cent  interest  per  an- 
nom  from  date  and  all  costs  of  suit.  An 
appeal  was  taken  by  the  sureties  to  the  court 
of  criminal  appeals,  where  the  Judgment  was 


affirmed  qn  June  22,  1898,  46  S.  W.  1045. 
An  execution  was  issued  to  Edwards  county, 
which  was  returned  "No  property  found," 
and  on  March  6,  1895,  an  alias  execution 
was  issued  to  Mason  county,  and  levied  on 
certain  property  in  that  county,  which  had 
been  transferred  to  numerous  parties,  subse- 
quent to  the  date  of  the  Judgment  The 
parties  to  whom  the  lands  had  been  trans- 
ferred brought  suits  to  enjoin  the  execution, 
which  were  continued  on  the  docket  until 
March  1,  1897,  when  they  were  dismissed  at 
plaintiffs'  costs.  The  sheriff  did  not  sell 
the  lands,  but  made  a  return  showing  the 
pendency  of  the  suits.  On  February  8, 
1897,  the  commissioners'  court  of  EJdwards 
county  passed  and  entered  an  order  selling 
the  Judgment  to  W.  D.  Walker  for  $500. 
Walker  is  a  relative  of  A  J.  Llndsey,  and 
did  not  go  in  person  to  negotiate  a  purchase 
of  the  Judgment,  but  sent  A.  J.  Lindsey,  one 
of  the  Judgment  debtors,  to  buy  the  Judg- 
ment When  the  judgment  was  transferred 
to  him,  he  transferred  It  to  the  sureties,  but 
said  be  did  not  remember  what  he  got  for 
it.  In  a  letter  written  by  the  attorney  of 
the  sureties  to  the  commissioners'  court,  he 
represented  that  all  the  sureties  were  Insol- 
vent, and  that  Walker  was  Induced  to  buy 
the  Judgment  In  order  to  aid  the  sureties  In 
getting  a  release  from  the  Judgment  The 
reasons  given  by  the  commissioners'  court 
for  the  transfer  of  the  judgment  were  that 
the  principal  was  dead  when  the  bail  bond 
was  forfeited;  that  the  sureties  were  insol- 
vent, and  that  the  property  held  by  them 
had  been  disposed  of;  that  the  execution 
had  been  enjoined,  and  that  Eidwards  county 
needed  ready  cash  money.  The  facts  show- 
ed that  appellants  were  not  Insolvent  and 
that  the  transfers  made  by  them  were  fraud- 
ulent and  void.  The  uncontradicted  evi- 
dence established  that  Walker  was  acting  as 
the  agent  of  the  Judgment  debtors,  and  that 
they  were  the  real  beneflciarles  of  the  trans- 
fer of  the  Judgment 

The  seventh  exception  in  article  1194, 
Sayles'  Glv.  St,  to  the  general  rule  that  no 
person,  an  inhabitant  of  this  state,  shall  be 
sued  out  of  the  county  In  which  he  has  his 
domicile,  is  that  in  all  cases  of  fraud  suits 
may  be  Instituted  in  the  county  in  which 
the  fraud  was  committed.  That  article  Is 
construed  to  mean  "that,  where  the  princi- 
pal cause  of  action  is  a  fraudulent  act,  suit 
may  be  brought  In  that  county  where  that 
act  was  committed,  or  that,  where  the  main 
object  of  the  suit  is  to  set  aside  a  fraudu- 
lent transaction,  it  may  be  brought  In  the 
county  where  the  fraud  was  committed." 
Freeman  v.  Kuechler,  45  Tex.  592;  Boothe 
V.  Flest  80  Tex.  141,  15  8.  W.  799.  The  ob- 
ject of  this  suit  was  the  cancellation  of  a 
transfer  of  a  judgment  alleged  and  proven 
to  have  been  obtained  by  fraud  in  Edwards 
county,  and  the  district  court  of  that  county 
for  that  reason  had  jurisdiction  of  the  pen 
sons  of  appellants.  If  for  no  other  reason.  ' 
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Tbere  1b  no  merit  In  the  cmitentlon  that 
the  suit  was  a  collateral  attack  upon  the 
Judgment  of  a  court  oC  competent  Jurisdic- 
tion. On  the  other  hand.  It  waB  a  direct  pro- 
ceeding to  cancel  a  transfer  obtained  by 
fraud,  and  made  in  contraTentlon  of  the  con- 
stitution, and  which  was  therefore  null  and 
Toid;  and  the  district  court  had  Jurisdic- 
tion of  the  matter.  McCampbell  v.  Durst, 
73  Tex.  410,  11  S.  W.  380. 

It  is  provided  in  section  55,  art  3,  of  the 
constitution  of  Texas,  that  the  le^slature 
"shall  have  no  power  to  release  or  .extin- 
guish, or  to  authorize  the  releasing  or  extin- 
guishing, in  whole  or  In  part,  the  indebted- 
ness, liability  or  obligation  of  any  incorpora- 
tion or  individual  to  this  state,  or  to  any 
county,  or  other  municipal  corporation  there- 
in." The  language  of  this  provision  is  ex- 
plicit and  comprehensive,  and  it  is  too  clear 
to  admit  of  question  that  by  reason  of  such 
provisions  no  compromise  made  with  the 
sureties  by  the  commissioners'  court  of  Ed- 
wards county,  whereby  a  less  sum  than  the 
amount  of  the  Judgment  was  to  be  received 
by  the  county,  would  be  valid.  The  proof 
demonstrates  that  the  sureties  in  this  case, 
in  procuring  the  transfer  of  the  Judgment 
to  Wallcer,  were  endeavoring  to  circumvent 
and  evade  the  section  of  the  constitution 
atmre  cited.  It  was  a  palpable  scheme  to 
obtain  by  Indirect  methods  that  which  they 
could  not  get  by  direct  means.  So  thinly 
was  the  scheme  disguised  that  the  attor- 
ney of  the  sureties  wrote  a  long  application 
setting  up  matters  which  he  deemed  suffi- 
cient to  maice  a  case  in  favor  of  his  clients 
that  should  induce  the  commissioners'  court 
to  sell  the  Judgment  to  a  third  party.  After 
stating  all  the  reasons  why  the  Judgment 
was  of  little  value,  he  wrote  that  "W.  D. 
Wallcer,  the  undersigned,  Is  related  to  A. 
.T.  Lindsey  and  J.  J.  Jones,  and  a  friend  to 
T.  D.  Lindsey  and  Martin  Moran,  and  is  In- 
duced to  malce  the  proposition  here  below  on 
the  grounds  of  being  desirous  to  aid  them  in 
being  at  some  time  released  from  said  unjust 
Judgment  at  a  reasonable  amount"  In  a 
letter  written  about  the  same  date  that  the 
application  to  purchase  the  Judgment  was 
written,  the  attorney  wrote  to  the  commis- 
sioners, advising  them  that  they  could  sell 
the  Judgment  under  article  84S,  Rev.  St, 
which  was  copied  into  the  letter,  and  added: 
"I  can  say  that  the  bondsmen  feel  that  it 
would  not  be  at  all  Just  and  right  to  now 
malie  them  pay  this  bond,  even  If  collection 
could  be  forced.  At  the  same  time  they 
prefer  to  get  it  in  shape  where  they  can 
pay  out  and  not  be  ruined  forever;  and 
as  attorney  for  the  bondsmen  I  can  say,  I 
tblnlc,  with  reasonable  certainty,  that  a  for- 
ced collection  of  this  Judgment  can  never  be 
made.  Besides,  I  thinic  we  have  a  reasona- 
ble certainty  that  the  Judgment  will  be  re- 
mitted or  set  aside.  I  send  you  a  proper  or- 
der to  be  entered  on  the  minutes  of  the  court 
After  it  is  so  recorded,  it  should  be  deliv* 


ered  to  Mr.  Walker  as  his;  same  being  to 
him  a  transfer  of  the  Judgment"  The  lan- 
guage quoted  could  not  more  clearly  have 
declared  that  the  whole  object  of  the  trans- 
fer to  Walker  was  to  extinguish  the  Judg- 
ment If  it  had  been  said  so  in  terms;  and 
the  after  conduct  of  Walker  in  immediately 
selling  the  Judgment  in  question  is  bat  con- 
firmation, strong  and  irresistible,  of  the  de- 
sign of  the  whole  transaction.  It  was  also 
established  that  A.  J.  Lindsey,  one  of  the 
sureties,  gave  a  bcmd  for  the  costs  of  the 
suit  in  which  the  Judgment  was  rendered 
against  him  and  his  co-sureties,  as  required 
by  the  terms  of  the  sale. 

Article  813,  Sayles'  Civ.  St,  is  hivoked  as 
Justifying  the  commiSBloners'  court  in  trans- 
ferring the  Judgment  That  article  of  the 
statutes  gives,  or  attempts  to  give,  authority 
to  the  commissioners'  court  to  sell  Jndg- 
mentB,  the  proceeds  of  which  refvot  to  and 
belong  to  the  county,  when  the  principal  and 
sureties  are  insolvent  so  that  the  Judgments 
or  any  part  thereof  cannot  be  collected.  If 
the  statute  had  in  contemplation  to  authorise 
a  compromiae  or  sale  of  a  Jndgment  either 
directly  or  Indirectly,  to  the  Judgment  debt- 
ors, it  is  violative  of  the  constitution,  and 
consequently  Invalid;  and  it  can  offer  no  de- 
fense to  the  sureties  In  this  case.  If  sore- 
tles  on  bail  bonds  can  make  fraudulent  trans- 
fers of  their  property,  and  then  buy  through 
an  agent  the  Judgments  agaiuBt  them  for 
nominal  sums,  the  constitutional  provision 
can  be  overridden  in  every  such  case,  and 
the  evil  Intended  to  be  prohibited  will  flour- 
ish with  vigor  in  the  very  face  of  the  con- 
stitution. 

It  is  Insisted  that  as  some  of  the  witness- 
es for  appellants  swore  that  the  sureties  gave 
Walker  $800,— an  increase  of  $300  over  the 
amount  paid  by  him  to  the  commissioners' 
court— this  was  testimony  to  show  that  the 
sale  to  Walker  was  valid,  and  that  therefore, 
the  court  erred  in  taking  the  case  from  the 
Jury.  The  evidence,  without  contradiction, 
showed  that  Walker  was  acting  for  the 
sureties  In  buying  the  Judgment  and  any 
sum  given  by  them  to  him  as  a  reward  for 
the  use  of  his  name  ctmnot  render  the  trans- 
action valid  and  legal.  The  transaction  still 
remained  a  release  or  relinquishment  of  a 
part  of  a  debt  due  by  the  sureties  on  tht<' 
Judgment  which  Is  inhibited  by  the  consti- 
tution. 

The  allegatioos  of  fraad  were  sufficient 
and  the  general  demurrer  and  special  excep- 
tions urged  against  the  petition  were  prop- 
erly oveoTuIed.  If  the  district  clerk,  W.  A. 
Johnson,  was  Improperly  Joined  in  the  salt 
which  we  do  not  hold.  It  could  not  In  any 
manner  have  prejudiced  the  rights  of  appel- 
lants. The  costs  were  not  increased,  be- 
cause the  costs  incurred  by  reason  of  his 
Joinder  were  adjudged  against  him;  and, 
as  he  did  not  introduce  a  witness  or  file  a 
Irieading,  we  cannot  see  how  appellants  were 
injured  by  his  presence  In  the  case.    Rail- 
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Tty  Ca  ▼.  Helm,  64  Tex.  147;  Lee  v.  Tur- 
Eer,  71  Tex.  264,  0  S.  W.  149;  Railway  Co.  T. 
Watklns,  88  Tex.  20,  29  S.  W.  232. 

In  order  to  obtain  a  judgment  Hen  in 
Texas,  It  Is  not  only  necessary  to  bays  an 
abstract  of  It,  as  required  by  article  S285, 
Sajles*  Civ.  St.,  recorded  by  tbe  county  cleric 
in  a  book  kept  for  that  purpose,  but  it  is  es- 
sential that  tbe  record  of  the  judgment 
Ebould  be  alphabetically  indexed,  and  such 
index  must  show  the  name  ot  each  plaintiff 
and  of  each  defendant  In  the  judgment,  and 
the  number  of  the  page  of  the  bocA  upon 
which  the  abstract  Is  recwded.  Article  3288, 
Id.,  and  authorities  cited.  No  presumption 
arises,  frcKu  the  fact  that  the  abstract  of 
judgment  la  prifperly  recorded,  that  an  index 
has  been  made.  Nye  T.  Moody,  70  Tex.  4S4, 
8  S.  W.  606;  Nye  y.  Cribble,  70  Tex.  458,  8 
S.  W.  608. 

In  order  to  prove  an  Inditing  of  the  ab- 
stract of  the  judgment  against  the  sureties 
on  the  ball  bond,  over  the  objection  of  ap- 
peUanta,  appellees  Introduced  the  certificate 
of  the  clerk  of  the  county  court  of  Mason 
coimty  to  the  effect  that  at  a  certain  time 
he  bad  Indexed  the  judgment  record,  "show- 
ing the  names  of  each  pUintiff  and  the 
name*  of  each  defendant  In  said  judgment, 
and  the  number  of  the  pages  of  the  book 
npon  which  said  abstract  is  of  record." 
That  part  of  the  Index  applying  to  the  judg- 
ment in  evidence  was  not  copied  in  connec- 
tion with  the  abstract  of  judgment;  the  only 
evidence  of  the  indexing  being  the  certifi- 
cate of  the  clerk.  Copies  of  the  records  of 
the  county  clerk's  ofllce,  properly  certified, 
Mould  be  admissible  in  evidence;  but  the 
statement  of  the  clerk  as  to  matters  of  rec- 
ord has  not  been  made  admissible,  and  the 
certificate  as  to  the  indexing,  without  a  certi- 
fied copy  of  that  port  of  the  Index  which  was 
applicable  to  the  Judgment  in  question,  was 
not  evidence  that  the  abstract  of  the  judg- 
ment was  Indexed.  Reynolds  v.  Decbaumes, 
22  Tex.  116;  AUbrlght  v.  Governor,  25  Tex. 
I'SJ.  In  the  case  of  Wood  v.  Knapp,  100  N. 
Y.  114,  2  N.  B.  632,  it  was  held  that  It  was 
not  within  the  province  of  the  person  mak- 
ing the  certificate  to  determine  what  is  or  is 
not  material  to  a  question  pending  In  a  legal 
tribunaL  He  may  certify  to  the  correctnes!! 
of  copies  of  official  papers  In  his  office,  so 
88  to  make  them  evidence;  but  beyond  that 
bis  certificate  has  no  more  effect  than  the 
opinion  of  any  other  person.  The  admission 
of  this  testimony  was  erroneous,  and,  while 
not  affecting  any  part  of  the  judgment,  ex- 
cept that  declaring  and  foreclosing  a  judg- 
ment Hen,  will  necessitate  reversal  as  to  that 
part  of  the  judgment.  If  such  certificate 
(■nuld  be  held  competent  evidence  of  a  proper 
indexing,  it  was  defective  In  this  case,  be- 
cause it  does  not  state  there  was  an  Index 
in  the  alphabetical  order. 

The  bill  of  exceptions  upon  which  the 
tweDty-foarth  assignment  of  error  is  based 
cannot  be  entertained,  because  It  fails  to  In- 


dicate the  grounds  upon  which  the  evidence 
was  excluded.  Ivolp  v.  Specht,  11  Tex.  Civ. 
App.  685,  33  S.  W.  714;  Johnson  v.  Crawl,  65 
Tex.  571. 

The  twenty-fifth  assignment  of  error  com- 
plains of  the  admission  of  the  testimony  of 
W.  D.  Walker,  A,  J.  Llndsey,  Theo  Smidt, 
and  T.  E.  Matbeny,  and  the  fraudulent  deeds 
executed  by  the  sureties.  This  evideaice 
was  properly  admitted  to  prove  that  the 
transfer  of  the  judgment  was  hi  fact  a  re- 
lease to  the  judgment  debtors,  and  therefore 
void.  The  acts  testified  to  by  the  witnesses 
and  the  fraudulent  transfer  formed  links  in 
the  chain  of  evidence  which  established  the 
fraud  alleged  in  the  petition.  If  the  order 
of  transfer  can  be  given  the  dignity  of  a 
jndg:ment,  this  was  a  direct  proceeding  ta 
cancel,  and  proof  aliunde  the  record  was  ad- 
missible. 

We  conclude  that  there  Is  no  merit  In  the 
remaining  assignments  of  error,  and  that  it 
will  not  be  necessary  to  discuss  tfaein. 

The  Judgment  of  the  distil  et  court  Is  af- 
firmed, except  in  so  far  as  It  declared  antf 
foreclosed  a  judgmoit  Hen  on  the  land  de- 
scribed therein,  and  provided  for  an  order 
of  sale.  As  to  that  portion  of  It,  It  Is  re- 
versed, and  the  cause  remanded,  to  be  tried 
on  that  Issue  alone. 

On  Motion  for  Rehearing. 

(Jan.  29,  1902.) 

A  reconsideration  of  the  atatement  of  facts 
changes  the  opinion  of  tfee  court  as  to  the 
propriety  of  the  peremptory  Instruction  to 
the  Jury  to  find  for  appellees.  There  la  some 
teetlmtmy,  unsatisfactory  thoagfa  It  may  ap- 
pear, to  the  effect  that  Walker  was  actini; 
for  hlms^f  in  buying-  the  judgment,  and  the 
Issue  should  hare  been  submitted  to  the  Jury. 
We  conclude,  therefore,  that  the  whole  judg- 
ment should  be  reversed,  and  the  cause  re- 
manded; and  it  is  so  ordered. 


GALVBSTON.  H.  ft  S.  A  RT.  C?0.  T. 
BTJTCHEK. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  28, 
1901.) 

BAILROADS-EMPLOYft— NKGUOENCE-DE- 

FBCTIVE  IMPLEMENTS— BVI- 

DBNCI&-VERDICT. 

1.  In  an  action  by  an  employ^  against  a 
railroad  company  to  recover  for  injuries  sus- 
tained by  falling  into  a  pit  in  the  roundhouse, 
evidence  considered,  and  held  not  snfncient  to 
justify  a  finding  that  the  plank  furnished  by 
defendant  to  serve  as  a  bridge  across  such  pit 
was  insuflScient  or  defective. 

2.  Where  a  plank  was  furnished  by  a  rail- 
road company  to  serre  as  a  liridge  over  a  pit 
in  a  roundbonse,  and  plaintiff  was  injured  by 
the  careless  way  in  which  the  piank  was 
placed,  the  employer  was  not  liable;  the  negU- 
geno'e  being  that  of  plaintiff  or  of  a  fellow 
servant. 

Appeal  from  district  court,  Besai;.  county: 
J.  L.  Camp,  Judge.  □  g  ti.ed  by  GoOglc 
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Action  by  Uharles  F.  Butcbek  against  the 
Oalyeston,  Harrisburg  &  San  Antonio  Rail- 
way C!ompany.  From  a  Judgment  for  plain- 
tllT,  defendant  appeals.  Reversed  on  rebear- 
Ing. 

Newton  &  Ward,  for  appellant  B.  B.  Mi- 
nor, for  appellee. 

NEILL,  J.  ThlB  Bult  was  brougbt  by  ap- 
pellee against  appellant  to  recover  damages 
for  personal  Injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  railway  com- 
pany while  Butchek  was,  as  Its  servant,  at 
work  In  its  machine  shop  In  Sau  Antonio. 
After  alleging  the  existence  of  the  pits,  and 
the  necessity  and  means  provided  by  appel- 
lant for  its  servants  to  cross  them  in  the  per- 
formance of  their  labors,  as  found  In  our 
conclusions  of  fact,  and  charging  that, 
through  appellant's  negligence,  one  of  the  pit 
boards  furnished  its  servants  for  crossing 
the  pits  was  too  short  to  span  the  space  in- 
tended to  be  bridged  thereby,  and  rest  and 
lap  sufficiently  upon  its  intended  supports  to 
be  securely  supported  and  held  In  position, 
the  appellee,  in  his  petition,  makes  the  fol- 
lowing allegations  as  to  the  occurrence  of 
the  accident  resulting  In  his  injuries:  That 
in  the  course  of  his  work  he  was  engaged 
in  carrying  a  heavy  Instrument  weighing 
about  100  pounds,  known  as  a  "Jackscrew," 
from  one  part  of  said  shop  to  another,  and 
in  80  doing  he  had  occasion  and  was  re- 
quired to  cross  one  of  said  pits  spanned  by 
said  Insecure  pit  board  or  bridge;  that  while 
carrying  the  Jackscrew,  and  exercising  ordi- 
nary care,  and  having  no  knowledge  of  the 
danger  and  Insecurity  of  the  pit  board  and 
its  supports,  which  danger  and  insecurity 
were  not  patent  nor  observable  to  any  one 
exercising  ordinary  care,  he  stepped  upon 
said  pit  board  In  the  attempt  to  cross  there- 
in, whereupon,  by  reason  of  said  negligence^ 
and  of  the  shortness  and  Insecurity  of  the 
pit  board,  and  the  InsutSciency  and  Insecur- 
ity of  its  support  the  pit  board  slipped  from 
its  supports,  and  appellee  was  thereby  pre- 
cipitated iatO/  the  pit  spanned  by  said  pit 
board.  Into  the  bottom;  and  that  by  said 
fall  he  was  severely  bruised  and  injured  In 
l)ody  and  limbs,  etc.  The  appellant  answer- 
ed by  a  general  denial,  and  by  specially 
pleading  assumed  risk,  negligence  of  fellow 
servants,  and  contributory  negligence.  The 
ease  was  tried  before  a  Jury,  and  the  trial 
resulted  In  a  Judgment  in  favor  of  appellee 
for  $2,000. 

Conclusions  of  Fact 

On  June  16,  1900,  the  appellee,  Gharles  F. 
Butchek,  was,  and  had  been  for  three  weeks 
immediately  prior  thereto,  employed  by  ap- 
pellant as  a  "general  helper"  in  Its  machine 
shop  in  the  city  of  Son  Antonio.  During  the 
time  of  his  employment  there  were,  as  nec- 
essary to  the  work  required  to  be  done  there, 
three  engine  pits,  which  are  about  20  feet 
apart,   and  are   parallel   with   each   other. 


They  are  from  85  to  88  feet  in  length,  39 
inches  In  depth  from  top  of  rail  to  bottom, 
and  walled  with  brick;  the  width  between 
the  walls  being  45  inches.  On  the  top  of  the 
walls  are  placed  stringers  constructed  of 
12zlB-lnch  timber,  to  which  a  rail  Is  fas- 
tened. The  distance  between  the  Inside 
flanges  of  the  rails  on  either  wall  is  55 
Inches;  i.  e.,  4  feet  7  inches.  The  stringers 
under  the  rails  are  laid  on  t<^  of  the  walls, 
and  the  rails  are  10  Inches  further  apart 
than  the  walls,  making  a  space  of  5  inches 
on  each  side  of  the  pit  between  the  Inside 
walls  and  the  flange  on  the  rails.  In  doing 
their  work  In  the  shop,  appellant's  servants 
were  required  frequently  to  qposs  the  engine 
pits;  and,  as  a  means  of  crossing,  the  com- 
pany provided  what  are  called  "pit  boards,'* 
which,  as  occasion  demanded  theh:  use,  were 
placed  across  the  pit  by  the  servant  when 
necessary  for  him  to  cross.  On  the  day 
above  stated  it  became  necessary,  in  the  per- 
formance of  his  service,  for  the  appellee  to 
cross  one  of  the  pits  with  a  Jackscrew  which 
weighed  neariy  100  pounds.  One  of  the  pit 
boards  furnished  by  the  appellant  was  lay- 
ing across  the  pit  which  appellee  had  to 
cross,  It  evidently  having  been  placed  there 
during  the  day  by  a  fellow  servant  Before 
going  upon  the  board,  the  appellee,  to  use  bis 
language,  "put  his  foot  on  it  and  tested  It"; 
and,  "there  I>elug  nothing  to  show  that  the 
boai-d  was  insecure,"  he  stepped  on  It  with 
the  other  foot  wlien  the  board  slipped  or 
fell  from  Its  support,  and  he  was  thereby 
thrown  into  the  engine  pit  and  seriously  in- 
jured. His  testimony  Is  direct  to  the  fact 
that  the  pit  board  from  which  he  fell  "was 
too  short"  The  testimony  of  appellant's  wit- 
nessee  was  that  pine  boards,  2  inches  thick, 
12  Inches  wide,  and  4  feet  6  Inches  long, 
were  the  kind  furnished  and  used  for  the 
purpose  of  crossing  the  pits,  and  that  they 
were  cut  to  a  standard  leng^th;  and  one  of 
the  boards  provided  for  such  use  was  exhib- 
ited In  the  court  room,  and  measured  before 
the  Jury.  But  there  was  no  evidence  tending 
to  show  that  It  was  the  same  board  from 
which  appellee  fell.  Nor  was  any  explana- 
tion offered  by  appellant  on  the  trial  for  its 
failure  to  exhibit  that  board,  or  prove  its 
exact  length,  though  it  is  apparent  that  the 
board  that  appellee  fell  from  could  have  been 
identified  by  appellant  and  its  length  exact- 
ly proven.  If  the  pit  board  had  been  of  the 
length  that  appellant's  witnesses  testified 
the  boards  furnished  by  it  were,  it  would 
have  been  impossible  for  it  to  have  slipped 
from  its  support  If  placed  across  the  pit  hi 
the  way  the  appellee  testified  It  was  at  the 
time  he  stepped  upon  it  We  therefore  con- 
clude that  the  board  furnished  by  appellant 
for  appellee  to  cross  said  pit  was,  by  reason 
of  its  being  too  short  unsafe;  that  It  was 
negligence  in  the  appellant  to  furnish  for  the 
use  of  its  servants  such  an  unsafe  appliance: 
that  the  defect  in  Its  length  was  not  known.  ' 
nor  obvious  or  patent  to  the  appellee,  wncA 
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he  endeavored  to  walk  npon  tbe  board  across 
the  pit;  that  In  stepping  upon  the  board  the 
appellee  was  in  the  exercise  of  ordinary  care; 
that  snch  negligence  of  the  appellant  was 
the  proximate  cause  of  appellee's  Injury,  un- 
aided by  any  negligence  on  his  part,  or  of 
his  fellow  servants. 

Conclusions  of  Law. 

It  Is  too  well  settled  to  require  citation  of 
authorities,  that  the  master  personally  owes 
to  his  servants  the  duty  of  using  ordinary 
care  and  diligence  to  provide  for  their  use 
reasonably  safe  instrumentalities  of  service. 
Among  these  are  such  reasonably  safe  appli- 
ances as  may  reasonably  be  required  to  in- 
sure their  safety  while  at  work,  or  passing 
over  bis  premises  to  and  from  work.  He 
cannot,  by  a  rule  requiring  them  to  Inspect, 
throw  this  duty  frton  himself  upon  the  serv- 
ants It  is  designed  to  protect  in  their  em- 
ployment. If  this  could  be  done,  it  would  be 
mighty  easy  for  the  master  to  abrogate  a 
principle  of  law  designed  for  the  protection 
of  bis  servants.  When,  however,  he  dele- 
gates to  a  servant  the  performance  of  a 
duty  he  personally  owes  other  servants,  and 
the  servant  to  whom  it  Is  delegated  Is  in- 
jured through  his  negligence  in  Its  perform- 
ance, the  master  is  not  responsible  for  the 
consequences  of  such  servant's  negligence. 
To  illustrate:  If  the  servant  upon  whom  ap- 
pellant Imposed  the  duty  of  preparing  and 
furnishing  reasonably  safe  pit  boards  to  be 
used  by  its  servants  in  crossing  the  pits 
while  at  work  in  the  machine  shop  had  been 
injured  while  crossing  the  pit  on  one  of  the 
boards  prepared  by  him,  which  by  reason  of 
his  negligence  was  too  short  to  be  reason- 
ably safe  In  the  use  designed,  be  could  not 
recover.  For  his  injury  would  be  the  result 
of  bl8  own  negligent  performance  of  a  duty 
the  master  bad  rightfully  delegated  to  him. 
In  the  case  before  us  the  appellant  bad  dele- 
gated no  such  duty  to  the  appellee,  but  sim- 
ply sought,  by  a  rule  requiring  the  servant 
to  see  that  appliances  were  safe,  to  absolve 
itself  from  a  duty  imposed  by  law  for  the 
servant's  protection.  The  defect  In  the  pit 
board  not  being  patent  and  open  to  ordinary 
observation,  the  appellee  had  the  right  to  as- 
sume that  the  appellant  had  discharged  its 
duty,  and  that  the  board  was  reasonably  safe 
for  use  In  crossing  the  pit.  As  to  whether 
the  appellant  discharged  this  duty  was  a 
question  of  fact  for  the  determination  of  the 
jury,  and  there  being  evidence  tending  to 
show  it  had  failed  to  do  so,  and  that  appel- 
lee was  injured  in  consequence  of  such  fail- 
ure, the  court  did  not  err  in  refusing  ap- 
pellant's request  to  peremptorily  instruct  a 
verdict  in  its  favor,  nor  in  failing  to  give 
special  charge  No.  3  requested  by  appellant. 

The  i>ortlon  of  the  charge  complained  of 
In  tbe  third  assignment  of  errors  was  as  fa- 
vorable to  appellant  as  tbe  law  applicable  to 
toe  facts  warranted.  The  appellant  could 
not  have  been  prejudiced  by  the  court's  re- 
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fusal  to  admit  the  testimony  referred  to  in 
tbe  fourth  assignment  of  error. 

There  is  no  error  assigned  requiring  a  re- 
versal of  tbe  judgment,  and  It  is  affirmed. 

On  Rehearing. 
(Jan.  20,  1G02.) 

FLT,  J.  Tbe  judgment  In  this  case  can  be 
sustained  only  on  tbe  ground  that  the  evi- 
dence established  that  the  board  upon  which 
appellee  bad  stepped  when  he  fell  and  was 
injured  was  too  short  for  the  use  for  which 
it  was  intended.  This  is  tbe  only  groimd  of 
uegllgence  set  up  in  tbe  petition,  and,  if 
that  allegation  Is  not  sustained  by  the  evi- 
dence, a  reversal  must  necessarily  follow, 
.^.ppeiiee  swore  tliat  there  were  various 
planks  in  tbe  machine  shops  where  he  was 
working  which  were  used  In  crossing  tbe 
pits,  which  were  a  necessary  adjunct  to  the 
shops.  He  said:  "A  good  many  of  them 
were  there.  I  don't  know  how  many. 
About  fifteen.  These  boards  are  used  by  the 
employes  to  walk  over  tlie  pits,  or.  If  they 
have  to  stand  right  over  the  pit  to  work, 
they  stand  on  these  boards.  *  •  •  The 
boards  were  2x12  rough  pine  boards."  Ai>- 
pellee  was  evidently  describing  all  of  tbe 
boards,  and  not  tbe  one  alone  from  which 
he  fell.  Again,  when  shown  a  board,  appel- 
lee said:  "I  don't  recog^iize  that  board.  I 
have  seen  planks  like  that  before.  They  are 
some  of  tbe  boards  out  of  the  machine  shop, 
—boards  like  that  That  Is  what  you  call  a 
'pit  board.'  That  is  the  kind  of  board  that 
had  stretched  across  the  pit."  In  all  this 
testimony  it  is  dear  that  appellee  is  describ- 
ing the  whole  of  the  pit  boards,  and,  when 
he  testified  that  tbe  pit  board  he  fell  from 
was  too  short,  it  Is  evident  from  the  whole 
of  the  testimony  that  be  meant  not  only  that 
tbe  Identical  pit  board  was  too  short,  but 
that  the  whole  of  the  pit  boards  were  too 
short  for  the  use  to  which  they  were  put. 
Save  and  except  the  one  sentence,  "The  pit 
board  I  fell  from  was  too  short,"  there  was 
no  evidence  to  show  that  this  pit  board  was 
too  short 

Having  arrived  at  the  conclusion  that  the 
pit  board  from  which  appellee  fell  was  simi- 
lar In  all  respects  to  the  other  boards  in  use 
by  appellant,  tbe  next  question  would  be  as 
to  whether  the  testimony  established  that 
the  Idnd  of  pit  boards  In  use  by  appellant 
were  defective  and  not  suitable  for  the  pur- 
poses for  which  they  were  intended.  The 
uncontroverted  evidence  showed  that  the  pit 
board  tbat  was  exhibited  In  the  trial  court 
was  a  standard  pit  board,  and  was  the  kind 
In  use  at  tbe  time  that  appellee  was  Injured, 
and  that  It  was  4  feet  C  Incbes  in  length. 
The  evidence  also  established  that  tbe  pits 
were  walled  with  brick,  and  on  top  of  these 
walls  were  placed  timbers  12x15  inches  in 
dimensions,  and  on  top  of  these  timbers  in 
the  center  l>etweeu  the  rails  were  laid. 
From  one  wall  to  another  across  the  pits  is 
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a  distance  of  S  feet  9  Inches,  and  the  dis- 
tance between  the  flanges  of  the  rails  was 
shown  to  be  from  4  feet  6  inches  to  4  feet  7 
Inches.  The  walls  ai-e  10  Inches  nearer  each 
other  than  the  flanges  of  the  rails  are;  that 
is,  5  Inches  on  each  wall  outside  the  flanges. 
The  walls  being  3  feet  9  inches  apart.  It  is 
clear  that  a  board  4  feet  0  Inches  long  would 
have  a  support  of  4^4  inches  at  each  end,  If 
the  ends  were  equidistant  from  the  flanges; 
and,  if  one  of  the  ends  was  directly  against 
a  flange,  the  other  would  have  at  least  4 
Inches  support  on  the  opposite  wall.  It  is 
clear,  therefore,  that  no  negligence  was 
shown.  If  the  Injury  occurred  where  the 
walls  were  erected.  The  evidence  establish- 
ed that  there  were  points  in  the  pits  where 
tiie  walls  did  not  extend  into  the  pit  as 
above,  which  are  denominated  "dugouts." 
Over  these  dugouts  there  were  rails  on  each 
side  of  the  rails  on  which  the  wheels  of  the 
engines  move,  which  are  guard  rails  to  keep 
the  ones  in  use  in  place.  They  take  the 
place  of  the  wooden  stringers,  the  rails  in  use 
being  laid  on  the  flanges  of  the  guard  rails. 
The  distance  between  the  Inside  guard  rails 
to  about  4  feet  and  1  Inch.  Pit  boards  over 
the  dugouts  would  have  2^  Inches  on  the 
guard  rails  on  which  to  rest  From  the  un- 
contradicted proof  we  conclude  that,  no  mat- 
ter where  the  accident  occurred,  It  must  have 
resulted  from  the  manner  In  which  the  board 
was  placed,  and  not  from  any  defect  In  the 
board. 

It  Is  urged  by  appellee  that  the  evidence 
established  that  the  board  was  laid  across  a 
dugout  and  that  It  was  too  short  for  that 
particular  location.  Our  conclusion  being 
that  the  board  was  long  enough  for  any  part 
of  the  pit  it  would  be  Immaterial  as  to 
where  It  was  placed;  but  in  view  of  the 
contention  of  appellee,  we  will  say  that  to 
our  minds,  there  is  no  proof  that  would  sus- 
tain a  finding  that  the  board  was  across  a 
dugout.  The  witness  Melgrin  saw  the  acci- 
dent and  swore  that  It  occurred  at  a  point 
where  there  was  no  dugout,  and  appellee  did 
not  contradict  him  on  that  point,  but  was  un- 
certain as  to  whether  It  was  over  a  dugout 
or  not  He  said:  "I  am  not  positive  wheth- 
er It  was  situated  where  the  stringer  was  un- 
der It  or  where  the  stringer  was  cut  away. 
It  was  right  close  to  the  place  where  the 
dugout  began."  Again  he  said:  "I  am  not 
positive  whether  It  was  on  the  support  rail 
or  the  timber.  •  *  •  I  mean  by  'support 
rair  the  guard  rail  attached  unto  the  main 
rail.  •  •  •  I  do  not  mean  to  say  wheth- 
er it  was  over  the  drop  pit  or  not.  It  was 
either  over  the  drop  pit,  or  right  near  it" 
If,  as  we  think,  the  testimony  established 
that  the  accident  grew  out  of  the  careless 
way  In  which  the  plank  was  placed,  appellee 
could  not  recover,  because  It  was  either  bis 
negligence,  or  that  of  a  fellow  servant,  that 
caused  It.  In  a  case  the  facts  of  which  are 
very  similar  to  those  In  this  case,  It  was 
■aid  by  the  supreme  court  of  Pennsylvania: 


"The  plaintiff  was  an  employe  of  the  de- 
fendant company,  and  at  the  time  he  receiv- 
ed the  Injury  of  which  he  complains  be  was, 
with  other  laborers,  engaged  in  the  perform- 
ance of  work  to  which  he  and  ttey  were  as- 
signed. He  was  familiar  with  the  duties 
which  devolved  upon  him,  and  with  the  ap- 
pliances used  In  the  performance  of  the  work 
In  which  he  was  engaged.  •  •  •  with 
full  knowledge  of  the  nature  of  his  employ- 
ment and  of  the  appliances  used  therein,  he 
must  be  held  to  have  assumed  the  risk  In- 
volved in  It"  Wilkinson  v.  Manufacturing 
Co.  (Pa.)  48  Atl.  810.  The  language  may  be 
applied  with  propriety  In  this  case. 

The  motion  for  rehearing  Is  granted,  and 
the  Judgment  is  reversed  and  the  cause  re- 
manded. 


NBWCWMB  et  al.  v.  COX  et  al.i 

(Court  of  Civil  Appeals  of  Texas.     Jan.  13, 

1902.) 

CONTRACTS— PAROL  AGREEMENT  FOR  SALE 
OP  LAND-STATUTB  OF  FRAUDS— SUFFICIEN- 
CY OF  EVIDENCE— STATUTE  OF  LIMITA- 
TIONS—CO-TENANTS— ADVBRSB     POSSESSION. 

1.  Where  one  claiming  title  to  land  under  an 
alleged  executed  parol  aKreemeut  for  sale 
thcieof  moved  upon  the  land  pursuant  to  a  re- 
quest from  the  owner,  and  occupied  it  jointly 
with  the  owner,  and  rendered  her  valuable 
services,  in  consideration  for  which,  and  other 
services  to  be  thereafter  rendered,  the  owner 
uioiiiised  that  upon  her  death  the  title  to  the 
land  should  vest  in  claimant,  the  agreement 
was  witliiu  the  statute  of  frauds,  and  could  not 
be  enforced. 

2.  The  evidence  showed  that  one  claiming  ti- 
tle to  land  under  an  alleged  executed  parol 
contract  of  sale  moved  upon  the  land  of  her 
own  accord  for  the  purpose  of  voluntarily  as- 
sisting the  owner  thereof,  who  was  old  and 
feeble:  that  claimant  occupied  the  land  jointly 
with  the  owner,  rendered  her  valuable  services, 
and  made  ^8  worth  of  improvenients  on  the 
land;  and  that  the  owner  promised  that  at  her 
death  claimant  should  have  the  property.  Held, 
that  claimant's  title  was  not  established,  since 
the  evidence  showed  neither  a  present  gift  nor 
a  sale. 

3.  Valuable  Improvements  made  on  land  aft- 
er the  death  of  the  owner  thereof  in  reliance 
on  a  promise,  made  by  snch  owner  during  life 
to  the  party  making  such  improvements,  that 
such  party  should  have  the  land  at  the  death 
of  the  owner,  could  not  perfect  the  title  to  the 
land  in  claimant,  Bince  to  allow  such  an  effect 
wonld  abrogate  the  statute  of  wills. 

4.  Possession  of  land  by  a  co-tenant  thereof 
will  be  presumed  to  be  a  possession  under  the 
common  title  until  notice  has  been  given  to  the 
other  tenants  by  the  tenant  in  possession  that 
the  holding  is  adverse,  or  the  tenant  in  pos- 
session does  some  act  in  regard  to  Iiis  holding 
of  such  unequivocally  adverse  character  and 
notoriety  that  the  other  co-tenants  will  be  pre- 
sumed to  have  notice  of  the  repudiation  of  their 
title;  and  hence  mere  possession  of  and  pay- 
ment of  taxes  on  property  of  a  decedent  by 
her  sister,  who  claimed  the  property  bv  ^ift 
from  or  parol  contract  of  sale  with  deceflent. 
was  not  adverse  poesession  against  the  other 
heirs  of  decedent  who  had  no  notice  of  auch 
adverse  claim. 

Appeal  from  district  court  Houston  coun- 
ty; John  Young  Oooch,  Judge. 

«  Rehearing  denl^'ti^ed  by  VjVJO^Ic 
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Action  by  H.   L.   Nenrcomb   and  others  i 
against  Thomas  B.  Cox  and  others,  J.   EL' 
Downee  iuterrenlng  as  a  defendant.    Vtom 
a  judgment  in  favor  of  defendant  Downes, 
plaintiffs  appeaL    Reyersed. 

H.  W.  Moore,  for  appellants.  Aldricb  & 
Lipscomb,  for  appellees. 

PLEASANTS,  J.  This  Is  an  action  of 
trespass  to  try  title,  brought  by  appellants 
against  the  appellees,  Thomras  B.  Cox,  Ger- 
man Smith,  and  Jo  Jim.  The  property  in- 
Tolved  tn  the  suit  is  an  undivided  one-third 
of  lot  No.  21  in  the  town  of  Crockett,  In 
Houston  connty.  The  appellees  above  named 
pleaded  not  guilty,  and  also  the  three,  five, 
and  ten  years'  statutes  of  limitation,  and 
further  answered  that  they  were  the  tenants 
of  J.  £}.  Downes,  and  asked  that  he  l>e  made 
a  party.  Downes  answered,  adopting  the 
pleas  of  his  tenants  and  codefendants,  and, 
pleading  further,  averred  that  he  had  pur- 
chased the  premises  tn  question  from  Mrs. 
Mary  Mortimer,  and  had  received  from  her 
a  warranty  deed  to  same;  that  the  said 
Mary  Mortimer  was  a  sister  of  Mrs.  P.  Of- 
frey,  deceased,  through  whom  plaintiffs 
claim  as  heirs  at  law;  and  that  on  or  about 
the  10th  day  of  July,  1888,  the  said  Mrs. 
Otfrey,  for  a  valuable  consideration,  trans- 
ferred and  s<rid  said  premises  to  Mrs.  Morti- 
mer. This  answM*  then  contains  ailegatlona 
of  fact,  which  are  set  out  for  the  purpose  of 
showing  a  parol  sale  of  the  premises  by  Mrs. 
Offrey  to  Mrs.  Mortimer,  the  substance  of 
said  allegations  being  that  on  the  date  above 
mentioned  Mrs.  Offrey,  who  was  a  widow, 
aboot  80  years  of  age,  and  in  feeble  health, 
and  had  no  one  to  nurse  and  care  for  her, 
proposed  to  Mrs.  Mortimer,  who  was  then 
teaching  a  school  in  the  town  of  Crockett, 
and  earning  thereby  about  $25  per  month, 
if  she  would  give  up  said  school,  and  live 
with  ber.  that  she  (Mrs.  Mortimer)  should 
have  a  homestead  interest  in  said  premlsea 
dnring  tbeir  Joint  lives,  each  having  the 
same  full  and  free  use  and  enjoyment  of 
same,  and  that  upon  her  (Mrs.  Offrey's)  deatli 
the  title  tn  fee  to  said  premises  should  vest 
solely  and  exclusively  in  Mrs.  Mortimer;  that 
it  was  contemplated  in  said  proposition  that 
Mrs.  Mortimer  would  nnrse  Mrs.  Offrey  In 
sickness  and  assist  her  in  all  of  the  duties 
of  housekeeping,  both  parties  being  poor,  and 
unable  to  employ  servants  or  assistance  of 
any  kind;  that  Mrs.  Mortimer  accepted  said 
proposition,  gave  up  her  school,  and  went  to 
live  with  Mrs.  Offrey,  and  until  the  death 
of  the  latter,  which  occurred  in  July.  1880, 
continued  to  forego  her  school,  which  wat 
worth,  as  aforesaid,  the  sum  of  $300  per 
year,  and  lived  with  and  rendered  services 
to  Mrs.  Offrey  of  the  reasonable  ralue  of 
S300;  that  during  the  time  Mrs.  Mortimer 
so  lived  with  Mrs.  Oftrey  she  held  possession 
of  said  premises  in  common  with  Mrs.  Of- 
frey, and  since  the  death  of  the  latter  Mrs. 


Mortimer  and  those  holding  and  claiming 
under  her  have  held  and  claimed  said  prem- 
ises in  fee  attsolutely,  and  exclusive  of  the 
claims  of  all  other  persons,  and  have  paid 
all  taxes  thereon,  and  kept  the  same  in- 
sured; that,  after  taldng  jblnt  possession  of 
said  premises  with  Mrs.  Offrey  as  aforesaid, 
the  said  Mrs.  Mortimer,  with  the  knowledge 
and  consent  of  Mrs.  Offrey,  made  permanent 
and  valuable  improvements  thereon  x>rior  to 
Mrs.  Offrey's  death,  and  has  also  made  val- 
uable Improvements  on  same  since  her  death, 
which  latter  improvements  were  contemplat- 
ed and  approved  by  Mrs.  Offrey  In  her  life- 
time. Mrs.  Mortimer  intervened  in  the  suit, 
and  adopted  as  her  answer  the  answer  of 
the  defendant  Downes.  The  cause  was  tried 
by  a  jury  in  the  court  below,  and  resulted  in 
a  verdict  and  judgment  hi  favor  of  the  de- 
fendant Downes  f<Hr  the  title  and  possession 
of  the  premises  before  described,  and  against 
appellants  for  all  costs  of  suit,  from  which 
judgment  this  appeal  is  prosecuted. 

The  material  facts  proven  upon  the  trial 
of  the  case  are  as  follows:  Mrs.  P.  Offrey 
Is  the  common  source  of  title.  She  died  In- 
testate on  July  5,  1880,  leaving  as  her  nrie 
heirs  two  sisters  and  a  brother,  F.  A.  New- 
comb,  who  is  now  dead.  The  appellants  are 
the  heirs  of  said  F.  A.  Newcomb.  After  the 
death  of  Mrs.  Offrey's  husband,  which  oc- 
curred in  August,  1888,  her  sister,  Mrs.  Mary 
Mortimer,  who  was  then  teaching  school  and 
living  in  the  town  of  Crockett,  abandoned 
her  school,  and  went  to  live  with  Mrs.  Of- 
frey, and  during  the  remainder  of  the  let- 
ter's life  continued  to  live  with  her,  and  as- 
sisted her  in  keeping  house,  nursed  ber  dur- 
ing her  sickuess,  and  performed  services  for 
her  of  the  reasonable  value  of  $300.  The 
school  abandoned  by  Mrs.  Mortimer  when 
she  went  to  live  with  her  sister  was  worth 
93O0  a  year.  After  her  husband's  death  Mrs. 
Offrey  expressed  the  desire  to  have  her  sister 
come  and  live  with  her,  stating  that  she  was 
tired  of  seeing  her  (Mrs.  Mortimer)  go 
around  from  pillar  to  post  without  a  home, 
and  wanted  her  to  hare  a  home,  and  if  she 
would  quit  her  school,  and  come  and  live 
with  her,  she  should  have  a  home  with  her 
(Mrs.  Offrey)  durhig  the  latter's  life,  and  at 
her  (Mrs.  Offrey's)  death  all  of  her  property, 
including  the  premises  in  controversy,  should 
belong  to  Mrs.  Mortimer.  During  Mrs.  Of- 
frey's life  she  and  Mrs.  Mortimer  occupied 
the  premises  jointly,  and  Mrs.  Mortlmw's 
right  to  exercise  equal  dominion  and  control 
of  the  premises  with  that  exercised  by  Mrs. 
Offrey  was  expressly  recognized  by  the  lat- 
ter. Mrs.  Mortimer  testified  that  she  had 
no  contract  with  Mrs.  Offrey  when  she  quit 
bo-  school  and  went  to  live  with  her,  but 
that  she  gave  up  her  school  voluntarily,  and 
went  to  live  with  her  sister,  and  wait  on 
h»,  If  she  needed  it;  and  that  after  sh^ 
went  to  live  with  her  Mrs.  Offrey  told  her 
that  she  should  have  all  of  her  property,  in- 
cluding the  premises  in  question,  after  her 
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death.  Prior  to  Mrs.  Oflrey's  death,  Mrs. 
Mortimer  bad  a  well  on  the  place  cleaned 
out,  nt  a  C06t  of  $5,  and  the  fencing  repaired, 
at  a  cost  of  $3.  These  were  the  only  Im- 
provements made  on  the  plaee  by  Mrs.  Mor^ 
timer  before  her  Sister's  death.  After  Mrs. 
Offrey's  death  a  new  room  was  added  to  the 
house,  and  a  stable  and  crib  built  on  the  lot, 
by  Mrs.  Mortimer.  The  room  is  shown  to 
have  been  worth  ?100,  but  the  value  of  the 
other  Improvements  is  noit  shown.  The  ap- 
pellant Frauli  Allbrigbt  is  a  minor,  and  all 
the  other  appellants  reside  in  Louisiana. 
None  of  them  ever  had  any  notice  of  the 
fact  that  Mrs.  Mortimer  was  claiming  all  of 
the  property.  The  record  discloses  no  act 
of  Mrs.  Mortimer's  showing  a  denial  of  the 
Interest  of  her  co-tenants  in  the  premises  of 
which  they  should  be  requbred  to  take  notice 
prior  to  the  conveyance  by  her  to  the  appel- 
lee Downee  hi  1898. 

It  Is  well  settled  that  an  executed  parol 
contract  for  the  sale  of  land,  the  purchase 
money  having  been  paid,  and  the  posses- 
sion taken,  and  valuable  Improvements  pla- 
ced thereon  by  the  vendee,  will  constitute  a 
good  title  to  the  land  in  the  vendee;  bat  we 
are  of  opinion  that  neither  the  pleading  nor 
the  evidmce  in  this  case  shows  that  the 
parol  contract  of  sale  relied  on  by  the  appel- 
lees is  one  that  can  be  enforced  in  a  court 
of  equity.  The  contract  alleged  is  not  a 
present  sale  or  transfer  of  the  land,  bnt  an 
agreement  that  the  title  to  the  property 
should  vest  in  the  vendee  upon  the  death  of 
the  vendor  in  consideration  of  personal  serv- 
ices to  be  performed  by  the  vendee.  Such 
contract  is  within  the  statute  of  frauds,  and 
cannot  be  enforced.  Sprague  v.  Haines,  68 
Tex.  216,  4  S.  W.  871.  If  we  concede,  how- 
ever, that  the  contract  alleged  was  snffl- 
dent,  if  fully  executed,  to  vest  title  in  Mrs. 
Mortimer,  the  evidence  wholly  falls  to  estab- 
lish such  contract.  Mrs.  Mortimer,  the  al- 
leged vendee,  expressly  denies  the  execution 
of  the  contract  as  alleged,  and  testifies  that 
she  volnntarlly  quit  her  school,  and  went 
to  live  with  her  sister,  without  having  any 
contract  with  her,  and  that  Mrs.  OfErey 
gave  her  the  property,  or  promised  her  that 
it  should  be  hers  when  she  (Mrs.  Offrey) 
died.  It  Is  unnecessary  to  cite  authority  up- 
on the  proposition  that  proof  of  a  parol  gift 
of  land  will  not  sustain  an  allegation  of  a 
parol  sale;  bnt  admitting,  for  the  salce  of 
argument,  that  the  pleading  in  this  case 
are  sufficient  to  entitle  the  appellees  to  have 
proven  a  parol  gift  of  the  land,  followed  by 
snch  possession  and  the  making  of  such  im- 
provements by  the  donee  as  would  perfect 
the  title  In  her,  the  evidence  Is  Insufficient 
to  establish  such  title.     The  testimony  of 


Mrs.  Mortimer  shows  that  Mrs.  Offrey  did 
hot  make  a  present  gift  of  the  premises  to 
her,  but  only  promised  that  she  should  have 
the  place  after  her  death.  No  valuable  im- 
provements were  placed  on  the  property  by 
Mrs.  Mortimer  prior  to  the  death  of  Mrs. 
Offrey  (the  cleaning  out  of  the  well  and  the 
repair  of  the  fencing  at  a  total  cost  of  $S 
cannot  be  said  to  constitute  valuable  Im- 
provements), and  it  Is  perfectly  clear  that, 
had  Mrs.  Offrey,  In  her  lifetime,  repudiated 
her  alleged  gift,  Mrs.  Mortimer  could  not 
have  enforced  same  as  against  her.  Such 
being  the  case,  no  title  to  the  premises  had 
vested  in  Mrs.  Mortimer  prior  to  the  death 
of  Mrs.  Offrey,  and  to  hold  that  the  erec- 
tion of  improvements  after  the  death  of 
Mrs.  Offrey  in  reliance  upon  the  promise  of 
Mrs.  Offrey  that  she  (Mrs.  Mortimer)  should 
have  the  place  at  her  death  will  perfect  the 
title  to  said  premises  in  Mrs.  Mortimer 
would  be  to  abrogate  our  statute  of  wills. 
While  It  Is  clear  that  Mrs.  Offrey  intended 
that  her  sister  should  have  the  prcqterty  aft- 
er her  death,  she  failed  to  do  what  was  nec- 
essary to  make  her  intention  effective,  and 
under  the  facts  of  this  case  this  court  Is 
powerless  to  effectuate  such  Intention. 

The  evidence  also  falls  to  show  title  In 
appellees  by  limitation.  The  possession  of 
a  co-tenant  will  be  presumed  to  be  a  posses- 
sion under  the  common  title,  and  the  tenant 
in  possession  cannot  claim  to  have  held  ad- 
versely to  his  co-tenant  unless  It  clearly 
appears  that  he  had  repudiated  their  title. 
In  such  case  mere  possession  and  payment 
of  taxes  do  not  constitute  adverse  possession 
as  against  the  co-tenant,  but,  to  render  the 
possession  adverse,  notice  of  such  adverse 
holding  must  be  given  the  co-tenants  by  the 
tenant  in  possession,  or  must  be  shown  by 
such  acts  of  unequivocal  character  and  no- 
toriety that  the  co-tenant  will  be  presumed 
to  have  notice  of  the  repudiation  and  de- 
nial of  his  title.  Phillipson  v.  Flynn,  S3 
Tex.  580,  19  S.  W.  136.  As  before  stated, 
no  notice  was  given  appellants  that  Mrs. 
Mortimer  was  claiming  the  entire  premises, 
and  the  only  act  of  hers  from  which  a  re- 
pudiation of  the  title  of  her  co-tenants 
should  be  presumed,  shown  in  the  evidence, 
was  the  sale  to  Downes,  which  occurred 
less  than  five  years  before  this  suit  was 
brought.  The  undisputed  evidence  shows 
that  appellants,  aa  heirs  at  law  of  Mrs.  Off- 
rey, are  the  owners  of  an  undivided  one- 
third  Interest  In  the  premises  sued  for.  The 
Judgment  of  the  court  below  will  be  revers- 
ed, and  Judgment  here  rendered  in  appel- 
lants' favor  of  said  undivided  Interest,  and 
it  Is  so  ordered. 

Reversed  and  rendered. 
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GULF,   W.  T.   &  P.   RY.   CO.   et   al.   ▼. 
BROWNE.1 

(Court  of  CItU  Appeals  of  Texas.     Jan.  6t 
1902.) 

SALES— PLAOB  OP  DKLIVKRY— TRANSFER  OP 
TITLB— DAMAGE  IN  TRANSIT— ACTION  FOR 
PDRCHASB  PRICEJ-LIABIUITY  OP  PURCHAS- 
ER—RECOVERY  OVER  AOAINST  CARRIER^ 
JOINDER  OP  ACTIONS— VENUE— PLEADING— 
EVIDENCE. 

1.  Under  Rer.  St.  art.  1191,  proTlding  that 
no  citizen  shall  be  soed  oat  of  the  coanty  of 
his  domicile,  except  in  the  following  cases,  and 
exception  23,  declaring  that  suits  against  pri- 
vate corporations  may  be  commenced  in  the 
connty  where  the  cause  of  action  arose,  an  ac- 
tion against  a  private  corporation  domiciled  in 
one  county,  on  a  contract  arising  in  another 
county,  may  be  brought  in  the  latter  counly. 

2.  Defendant's  agent  purchased  goods  from 
plaintiff,  to  be  delivered  free  on  board  the 
ears  in  G.  county,  for  cash.  Plaintiff  delivered 
the  goods  as  agreed,  drawing  on  defendant  at 
its  domicile  in  H.  county  for  the  price,  with 
bills  of  lading  attached.  The  evidence  showed 
that  the  parties  intended  the  seed  to  become 
defendant's  property  when  delivered  on  board 
the  cars  in  G.  county,  and  that  the  draft,  with 
bills  of  lading  attached,  was  drawn  at  the 
agent's  request  to  enable  him  to  pay  cash  as 
agreed;  he  not  being  present  when  they  were 
delivered.  Held,  that  the  title  passed  to  de- 
fendant when  the  goods  were  delivered  in  G. 
county,  with  a  lien  and  right  of  possession  in 
plaintiff  until  they  were  paid  for,  and  that, 
therefore,  plaintiff  was  not  responsible  for 
damage  sustained  by  the  goods  in  transit. 

3.  In  an  action  for  the  price  of  goods  dam- 
aged in  transit,  and  before  actual  receipt  by 
the  purchaser,  where  the  pleadings  disclosed  a 
controversy  as  to  the  ownership  of  the  goods 
while  in  the  possession  of  the  railroad  com- 
pany, allegations  in  the  answer  that  the  goods 
were  delivered  to  the  railroad  company  in  good 
condition,  as  defendant  "now  charges  for  the 
purposes  of  the  alternative  prayer  hereafter 
made,"  and  were  damaged  by  its  negligence, 
and  defendant  therefore  pra^s  that  the  railroad 
be  made  a  party,  and,  if  plaintiff  recovers  judg- 
ment against  defendant,  that  defendant  have 
judgment  over  against  the  company,  sufficient- 
ly shows,  as  against  a  general  demurrer,  that 
defendant  seeks  relief  against  the  railroad  in 
the  alternative  that  it  is  held  to  be  owner  of 
the  goods  when  damaged,  and  liable  for  the 
price. 

4.  The  joinder  of  causes  of  action  is  left,  in 
large  measure,  to  the  discretion  of  the  trial 
court 

5.  In  an  action  for  the  price  of  goods  dam- 
aged in  transit  through  the  alleged  negligence 
of  a  railroad  company,  it  was  proper  to  bring 
the  railroad  company  into  the  suit  on  defend- 
ant's complaint  for  judgment  over  against  it  in 
the  event  that  defendant  was  found  to  bo  own- 
er when  the  damage  occurred,  and  liable  for 
the  price  to  plaintiff. 

6.  On  an  issue  as  to  the  liability  of  a  railroad 
company  for  goods  damaged  in  an  unprecedent- 
ed storm,  where  there  was  no  evidence  as  to 
the  effect  of  the  storm  on  its  cars,  or  to  show 
that  they  were  broken  or  leaks  caused  as  a 
result  thereof,  mere  evidence  that  the  uars  con- 
taining the  goods  appeared  to  be  good,  close, 
dry  cars,  and  the  testimony  of  the  (conductor 
that  the  cars  were  in  good  condition  at  a  cer> 
tain  point,  was  insufficient  to  clear  the  com- 
pany of  negligence,  not  excluding  the  possibil- 
ity of  their  leaky  condition. 

7.  Where  goods  purchased  by  defendant  were 
damaged  in  transit  through  the  nr^gligence  of 
a   railroad  company,  and  refused  by  him  on 

'  Rehearing  denied,  and  writ  of  error  denied  by 
supreme  court. 


their  delirerr  by  a  connecting  line,  which  at 
defendant's  instructions  sold  the  same  to  third 
persons,  the  connecting  line  was  entitled  to  re- 
tain its  freight  charges  out  of  the  proceeds  of 
such  sale. 

Appeal  from  Goliad  county  court;  M.  W. 
Fowler,  Special  Judge. 

Action  by  N.  H.  Browne  against  the  Hous- 
ton Cotton  Oil  Company,  in  which  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Company  and  the  Gulf,  Western  Texas  & 
Pacific  Railway  Company  were  brought  in  a> 
parties  defendant  on  the  petition  of  the 
original  defendant  Judgment  for  plaintiff 
against  the  original  defendant,  and  In  favor 
of  the  latter  over  against  the  other  defend- 
ants,  and  certain  defendants  appeal.  Af> 
firmed. 

Proctors,  for  appellant  railway  company. 
G.  B.  Pope,  for  appellant  oil  company.  Bell 
&  Browne,  for  appellee. 

GARREJTT,  0.  J.  N.  H.  Browne  brought 
suit  In  the  county  court  of  Goliad  county 
against  the  Houston  Cotton  Oil  Company,  a 
corporation  under  the  laws  of  the  state  of 
Texas,  with  Its  domicile  In  Harris  county, 
for  the  recovery  of  the  agreed  price  of  two 
car  loads  of  cotton  seed  sold  to  it  by  the 
plaintiff,  and  delivered  free  on  board  the 
cars  of  the  Gulf,  Western  Texas  &  Pacific 
Railway  Company  at  GoUad  for  shipment  to 
the  oil  company  at  Houston.  The  oil  com- 
pany had  no  agent  in  Goliad  county.  The 
contract  of  sale  was  made  with  the  plaintiff 
by  one  Swift,  an  agent  of  the  oil  company, 
by  telephone  from  Cuero.  Browne  required 
payment  for  the  seed  In  cash,  and  Swift  re- 
quested him  to  draw  upon  the  oil  company 
for  the  price  of  each  car  load,  less  one  ton 
for  the  correction  of  weights  at  the  defend- 
ant's mill,  with  bills  of  lading  attached, 
which  he  did  through  a  bank  at  Goliad.  Tbe 
drafts  and  bills  of  lading  were  sent  by  the 
bank  to  Galveston,  and  the  seed  were  ship- 
ped on  the  morning  of  September  8,  1900. 
The  great  storm  of  that  date  having  occur- 
red, Browne  directed  the  railway  company  to 
deliver  the  seed  to  the  oil  company  without 
presentation  of  the  bills  of  lading.  The  seed 
were  tendered  to  the  oil  company  by  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company,  to  which  It  had  been  deliver- 
ed in  course  of  transportation;  but  the  oil 
company  refused  to  accept  them  because 
they  were  rotten  and  unsound,  and  refused 
to  pay  for  them.  The  defendant  oil  compa- 
ny first  pleaded  to  the  venue  of  the  suit,  and, 
further  answering  the  plaintiff's  cause  of  ac- 
tion, it  denied  that  the  contract  was  for  the 
sale  and  delivery  of  the  seed  at  Goliad,  but 
alleged  that,  on  the  contrary,  it  was  for  the 
delivery  of  the  seed  on  board  cars  In  the 
city  of  Houston,  Harris  county,  and  alleged 
that  the  seed  were  to  be  sound,  dry  seed,  for 
use  in  the  manufacture  of  cotton  seed  oO. 
but  that  plaintiff,  disregarding  his  agree- 
ment, shipped  and  offered  to  deliver  to  the 
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defendant  seed  which  tjpon  their  arrival  In 
Houston  were  fonnd  to  be  rotten  and  entire- 
ly worthless,  and  the  defendant  refused  to 
recelT«  the  same,  and  so  notified  the  iklaln- 
tlff.  It  pleaded  further  that  the  cars  con- 
taining said  seed  were  tendered  to  It  by  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company,  and  that,  Immediately  npon  . 
finding  ont  the  condition  of  the  seed,  It  noti- 
fied said  railway  of  Its  refusal  to  accept  the 
same,  and  ordered  that  they  be  sold  for  the 
best  price  obtainable,  the  proceeds  to  be 
held  for  whom  It  might  concern;  that  the 
seed  were  sold  by  the  defendant  by  the  di- 
rection of  the  railway  company,  and  the  pro- 
ceeds, $112.88,  wero  delivered  to  the  railway 
company;  and  the  defendant  prayed  that  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company  might  be  made  a  party  to  the 
suit,  for  the  purpose  of  determining  the  own- 
ership of  the  money  held  by  It  The  answer 
also  contained  the  following  allegations  mak- 
ing the  appellant  Gulf,  Western  Texas  &  Pa- 
cific Railway  Company  a  party  to  the  suit: 
"Defendant  would  further  show  to  the  court 
that  heretofore,  to  wit,  on  the  8th  day  of 
September,  1900,  the  cotton  seed  referred  to 
In  plaintiff's  petition  were  by  plaintiff,  N.  H, 
Browne,  delivered  at  Goliad,  Texas,  to  the 
Gulf,  Western  Texas  &  Pacific  Railway  Com- 
pany, a  railway  corporation  duly  Incorporat- 
ed imder  the  laws  of  the  state  of  Texas,  and 
a  common  carrier  for  hire,  having  a  local 
agent  at  GoUad,  to  wit,  A.  H.  Williams,  as 
defendant  Is  Informed,  and  so  beHeves,  and 
now  charges,  for  the  purposes  of  the  alter- 
native prayer  hereinafter  made.  In  good, 
sound  condition,  to  be  transported  by  said 
railway  company,  for  a  valuable  considera- 
tion stipulated  to  be  paid  to  said  railway 
company,  with  dispatch  and  caution,  from 
said  town  of  Goliad,  In  GoUad  county,  to  the 
city  of  Houston,  In  Harris  county,  Texas, 
and  there  to  be  delivered  to  this  defendant  In 
good,  sound  condition,  but  that  said  Gulf, 
Western  Texas  &  Pacific  Railway  Company, 
disregarding  Its  contract  so  to  do,  negligent- 
ly failed  to  transport  and  deliver  said  seed 
with  diligence,  dispatch,  and  caution,  and 
■aid  seed  were  delayed  en  route  to  sold  Hous- 
ton, Texas,  far  beyond  the  time  ordinarily 
and  necessarily  consumed  In  the  transporta- 
tion of  freight  from  GoUad  to  Houston,  and 
that  by  reason  of  said  long  delay  In  trans- 
portation, and  the  negligent  handling  of  said 
seed  while  being  transported,  and  the  de- 
fective condition  of  the  cars  In  which  said 
seed  were  being  carried,  the  exact  nature 
and  character  of  any  or  of  all  of  which  this 
defendant  is  unable  to  state,  the  said  seed 
became  and  were  wet,  heated,  and  spoiled, 
and  were  entirely  rotten  and  worthless  to 
this  defendant  when  they  reached  the  said 
city  of  Houston  and  were  tendered  to  de- 
fendant, and  on  account  thereof  defendant 
refused  to  receive  said  seed  from  said  rail- 
way company.  Defendant  therefore  prays 
that  said  Gulf,   Western  Texas   &  Pacific 


Railway  Company  be  made  a  party  to  this 
suit.  Premises  considered,  defendant  praya 
that  citation  Issue  to  said  Galveston,  Harrls- 
burg &  San  Antonio  Railway  Company  and. 
the  Gulf,  Western  Texas  &  Pacific  Railway 
Company,  In  the  terms  of  law  requiring 
them,  and  each  of  them,  to  appear  at  tlie 
next  term  of  this  court,  and.  In  the  event 
plaintiff  recovers  a  Judgment  against  this  de- 
fendant, that  defendant  have  Judgment  over 
against  the  Galveston,  Harrlsburg  &  San  An- 
tonio Railway  Company  for  the  sum  of  one 
hundred  and  twelve  dollars  and  eighty-eight 
cents,  proceeds  of  sale  of  cotton  seed  ordered 
sold  by  said  company,  and  that  It  have  Judg- 
ment over  against  Gulf,  Western  Texas  & 
Pacific  Railway  Company  for  the  balance  of 
any  Judgment  plaintiff  may  recover  after  de- 
ducting the  amount  so  recovered  from  said 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company.  And  defendant  prays  tot 
any  other  or  further  relief  which  It  may  be 
entitled  to  to  law  or  equity."  The  Gulf, 
Western  Texas  9t  Pacific  Railway  Company 
demurred  to  the  plea  of  the  cotton  oil  com- 
pany generally,— that  It  did  not  state  any 
cause  of  action  against  It  and  that  the  cause 
of  action  attempted  to  be  set  up  could  not 
be  Joined  with  the  original  cause  of  action 
for  the  price  of  the  cotton  seed.  It  alao 
pleaded  specially  that  the  cars  Into  which 
the  seed  were  loaded  were  proper  and  suit- 
able cars.  In  no  manner  defective,  and  wero 
thoroughly  dry  and  clean;  that.  If  the  seed 
became  spoiled,  the  condition  was  not  dne 
to  any  defect  In  the  cars  In  which  they  were 
loaded.  Appellant  further  alleged  that  It 
only  became  liable  for  the  transportation  of 
the  seed  from  GoUad  to  Victoria,  the  end  of 
Its  line,  bnt  that  if  It  were  held  liable  for 
the  entire  transportation  to  Houston,  and 
there  were  any  delays  whereby  the  seed 
were  damaged,  the  same  were  due  solely  to 
the  act  of  God  in  the  storm  of  September  8, 
1900,  the  facts  of  which  and  the  transporta- 
tion were  fully  alleged,  and  In  no  manner  to 
any  act  or  omission  on  the  part  of  the  ap- 
pellant, and  neither  plaintiff  not  the  cotton 
oil  company  should  recover  anything  from  it 
in  this  cause.  The  answer  of  the  Galveston, 
Harrlsburg  &  San  Antonio  Railway  Compa- 
ny to  the  pleading  of  appellant  against  It 
admitted  the  sale  of  the  seed  as  alleged  by 
the  oil  company,  and  alleged  that  after  de- 
ducting the  freight  charges,  which  amounted 
to  $97.02,  there  was  left  in  Its  hands  $14.96, 
to  be  disposed  of  In  accordance  with  the  pro- 
visions of  the  statute.  When  the  case  was 
called  for  trial  the  court  overruled  the  plea 
of  the  cotton  oU  company  to  the  venue,  and 
the  demurrers  of  the  appellant  railway  com- 
pany, and.  having  heard  the  case  without  a 
Jury,  rendered  Judgment  In  favor  of  the 
plaintiff  against  the  cotttm  oil  company  (or 
the  sum  of  .$463.66,  the  amount  sued  for. 
with  legal  interest,  and  In  favor  at  the  cot- 
ton oil  company  against  the  Gulf,  Western 
Texas  &  Pacific  Railway  Company  for  the 
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Bom  of  $44&68,  the  amonnt  of  pUlntlfl's 
Judgment,  less  $14.96  for  which  It  recovered 
Judgment  against  the  Galyeston,  HarrlBbuig 
&  San  Antonio  Railway  Company. 

The  conclu8i<»i  of  the  trial  court  in  arer. 
ruling  the  plea  to  the  venae  of  the  suit  is 
supported  by  the  eyidence,  and  should  be 
sustained.  According  to  the  finding  of  the 
court,  the  contract  was  that  of  a  private  cor- 
poration, and  arose  in  the  county  of  Goliad. 
Such  being  the  case,  the  defendant  could  be 
sued  In  that  county.  Bev.  St  art  1194,  ex- 
ception 23.  Swift,  the  agent  of  the  defend- 
ant purchased  the  two  car  loads  of  cotton 
seed  from  the  plalotiff,  to  be  delivered  on 
board  the  cars  at  Goliad  for  an  agreed  price, 
to  be  paid  in  cash,  with  the  exception  of  one 
ton  In  each  car  to  allow  for  loss  in  weight 
at  the  defendant's  milL  Thus  stated,  the 
contract  Is  clearly  one  to  be  performed  in 
Goliad  county.  But  it  is  claimed  that  by 
drawing  on  the  defendant  at  Houston  for 
the  price  of  the  seed,  with  bills  of  lading  at- 
tached, the  plaintiff  retained  in  himself  the 
title  to  the  seed  until  they  sjiould  be  paid 
for,  and  that  thus  the  contract  was  one  to 
be  performed  in  Harris  county.  No  doulrt, 
these  facts  would  malce,  prima  facie,  such  a 
contract.  Seley  t.  WilUams  (Tex.  Civ.  App.) 
50  S.  W.  399.  The  evidence  was  sufflcieni; 
however,  to  overcome  this  prima  facie  case, 
and  to  show  that  according  to  the  intention 
of  tlie  parties,  the  seed  became  the  property 
of  the  defendant  when  they  were  delivered 
on  board  the  cars  at  OoUad,  and  that  the 
drafts,  with  bUIs  of  lading  attached,  were 
drawn  at  the  request  and  for  the  conven- 
ience of  Swift  the  agent  of  defendant  to 
enable  him  to  pay  cash  for  the  seed,  as  he 
had  agreed  to  do;  he  not  being  present  when 
they  were  delivered.  And  the  effect  of  the 
transaction  was  to  pass  the  title  of  tlie  seed 
to  the  defendant  with  a  lien  and  right  of 
possession  in  favor  of  the  plaintiff  until  they 
were  paid  for.  Craig  v.  Marx,  65  Tex.  649; 
Waplea  v.  Overtaker,  T7  Tex.  7,  13  S.  W. 
S27,  19  Am.  St  Bep.  727.  The  finding  that 
the  seed  were  sound  and  dry  when  they  were 
loaded  in  the  cars  is  also  supported  by  the 
evidence,  and,  the  title  having  then  passed 
to  the  defendant,  the  plaintiff  was  not  re- 
sponsible for  their  condition  when  they 
reached  Houston,  and  was  entitled  to  recov- 
er the  full  price  for  dry  and  sound  seed. 

We  are  of  the  opinion  that  the  answer 
and  plea  of  the  defendant  to  the  plalntifTs 
cause  of  action,  and  Impleading  the  appel- 
lant was  Bufilclent  upon  general  demorrer, 
to  show  a  cause  of  action  against  the  railway 
company  in  favor  of  the  cotton  oil  company 
for  damage  to  the  seed  in  transit  Tlie  peti- 
tion and  answer  disclosed  a  controversy  be- 
tween the  plaintiff  and  defendant  as  to  the 
ownership  of  the  seed  while  they  were  in 
the  possession  of  the  railway  company,  and 
construing  the  entire  answer  and  plea  in  the 


light  of  the  issue  thus  made,  and  indulging 
every  reasonable  intendment  in  favor  of  the 
pleading,  we  thtnlc  It  at  least  argumentative- 
ly  appears  that  the  defendant  sought  relief 
against  the  defendant  upon  the  alternative 
that  it  should  be  held  to  be  the  owner  of 
the  seed,  and  that  the  pleading  was  good  up- 
on general  demurrer.  Wynne  v.  BanlE,  82 
Tex.  378,  17  S.  W.  918.  The  Joinder  of 
causes  of  action  is  left,  In  a  large  measure, 
to  the  discretion  of  the  trial  court.  If,  un- 
der the  facts  in  this  case,  the  plaintiff,  as- 
serting title  to  the  cotton  seed,  bad  sued  the 
railway  company  for  damages  to  them  hi 
course  of  transportation  to  Houston,  the  rail- 
way company  would  hardly  be  denied  the 
right  to  implead  the  cotton  oil  company,  and 
have  the  right  of  ownership  settled,  so  as  to 
prevent  a  double  recovery  against  it  The 
cotton  oil  company,  on  the  other  hand,  might 
reasonably  desire  to  have  the  liability  of  the 
railway  company  to  it  determined-  in  the 
same  suit  in  which  the  ownership  of  the 
seed,  its  between  it  ond  plaintiff,  was  set- 
tled. The  appellant  does  not  appear  to  havje 
sustained  any  Injury  by  the  action  of  the 
court  in  requiring  It  to  answer  the  com- 
plaint of  the  defendant.  It  was  not  drawn 
Into  a  Jurisdiction  in  which  it  could  not  oth- 
erwise have  been  sued,  nor  does  it  appear 
to  have  been  delayed  or  In  any  manner  preju- 
diced in  being  required  to  go  to  trial.  Its  lia- 
bility to  the  defendant  depended  upon  the  is- 
sue of  ownership  between  the  plaintiff  and 
defendant,  and  we  cannot  hold  that  it  ought 
not  to  have  been  brought  into  the  case. 
There  was  no  error  In  overruling  the  demur- 
rer to  the  Joinder  of  causes  of  action. 

We  Iiave  considered  the  facts  as  to  the 
storm,  and  the  exemption  of  the  appellant 
from  liability  for  it  as  an  act  of  Qod,  and 
are  of  the  opinion  that  the  conclusion  of  the 
trial  court  that  the  appellant  has  failed  to 
clear  itself  of  negligence  must  be  snstained. 
The  testimony  is  not  satisfactory  as  to  the 
condition  of  the  cars  when  the  seed  were 
loaded.  According  to  the  evidence  Ot  the 
seed  men,  they  appeared  to  be  good,  dose, 
dry  cars;  and  of  the  conductor,  Woodhouse, 
that  the  cars  were  In  ^ood  condition  when 
they  left  Victoria.  This  is  very  genial  evi- 
dence as  to  the  condition  of  the  cars,  and 
does  not  at  all  exclude  the  idea  that  they 
may  have  been  in  a  leaky  condition.  There 
is  no  evidence  as  to  the  effect  of  the  storm 
upon  them,  or  to  shoW  that  they  were  broken 
or  leaks  caused  as  a  result  thereof. 

The  court  properly  allowed  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Com- 
pany to  retain  the  money  for  the  freight  out 
of  the  proceeds  of  the  sale  of  the  seed,  and 
the  pleadings  were  sufficient  to  authorize  a 
recovery  by  the  defendant  for  the  difference 
after  deducting  the  net  proceeds. 

The  Judgment  of  the  court  below  will  b« 
afllrmed.    Affirmed. 
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GRAHAM  T.  ST.  LOUIS,  I.  M.  &  S.  RT.  00. 

(Supreme  Cionrt  of  Arkamias.     Jan.  11.  1902.) 
Dissenting  opinion.    For  majority  opinion, 
see  66  S.  W.  1048. 

BUNN,  C.  J.  I  think  an  erroneous  con- 
Btruction  has  been  put  upon  the  deed  from 
the  ancestor  of  appellant  to  the  appellee 
company,  and  that  that  construction  grows 
out  of  an  idea  that  the  company  has  only  an 
ordinary  easement  in  the  land,  with  all  the 
restrictions  Incident  to  such  a  holding.  A 
railroad  being  a  quasi  public  institution.  It 
is  not  clear  but  that  it  would  be  contrary  to 
public  policy  for  a  railroad  to  purchase  prop- 
erty, and  take  a  deed  therefor  which  might 
at  any  time  be  virtually  nuIUSed  by  condi- 
tions subsequent,  to  say  nothing  of  condi- 
tions precedent  The  theory  of  the  court 
seems  to  be  that  in  purchasing  this  land, 
and  accepting  the  deed  in  question  therefor, 
the  railroad  company  bought  land;  Its  pur- 
chase to  take  effect  on  the  happening  of  an 
event  in  the  future,— its  assertion  of  a  desire 
to  use  It  as  for  railroad  purposes.  The  very 
purchase  and  sale  between  the  parties  was 
an  assertion  of  the  purposes  of  the  deed,  and 
the  right  to  the  possession  in  the  railroad 
accrued  eo  instanti,  and  Ipso  facto,  without 
further  claim;  and  the  holding  the  posses- 
sion by  the  grantor  for  the  time  was,  of 
course,  under  and  by  the  permission  of  the 
grantee,  and  not  that  of  tenant  in  common 
with  the  grantee,  and  on  equal  footing  with 
it  From  all  we  can  determine  from  the  evi- 
dence, the  railroad  company  paid  the  full 
price  of  the  land;  and.  If  there  were  other 
consideration  than  the  sum  named  in  the 
deed,  it  could  only  be  in  the  nature  of  a 
benefit  accruing  to  the  grantor,  or  to  accrue 
to  him,  by  the  construction  of  the  Y  track 
or  other  railroad  appliances.  It  is  to  my 
mind  evident  that  the  delivery  of  the  deed 
was  a  constructive  delivery  of  the  possession 
of  the  land,  and  the  grantor,  his  heirs  and 
assigns,  could  not  controvert  the  title  or 
right  of  possession  of  the  grantee  on  this 
state  of  case  alone.  Now,  if  a  reasonable 
time  bad  elapsed,  and  the  grantee  had  yet 
failed  to  make  use  of  the  land  for  railroad 
purposes,  then,  if  any  injury  had  accrued 
to  the  grantor,  or  bis  heirs  or  assigns,  he  or 
they  could  bring  suit  for  a  forfeiture,  and  the 
land  would  revert  cm  a  successful  termina- 
tion of  the  suit  But  the  grantor  In  such 
case,  or  those  holding  under  him,  would 
protmbly  have  to  show  that  the  failure  to 
nse  the  land  for  railroad  purposes  had  caus- 
ed an  Injury  to  him  or  them,  or  to  the  pub- 
lic. At  all  events,  the  grantor,  like  any  oth- 
er tenant  at  will,  must  first  deliver  up  pos- 
session before  be  can  contest  bis  landlord's 


title;  and  in  such  a  case  as  Hie  one  at  bar 
he  must  assume  the  affirmative,  and  show 
that  the  railroad  has  forfeited  its  grant.  If 
this  be  not  the  true  theory,  then  the  judg- 
ment of  the  circuit  court  should  have  been 
reversed  outright;  for,  complaint  being  bas- 
ed on  the  deed,  if  the  latter  was  operative 
only  on  a  ccMitlngency  like  that  of  an  as- 
sertion of  the  plaintiff  of  Its  resent  use  for 
the  land  for  railroad  purposes,  then  the  suit 
was  prematurely  brought,  or  else  tbe  plain- 
tiff failed  to  make  out  its  whole  case  in  its 
complaint.  In  either  case  the  circuit  court's 
Judgment  as  to  the  title  was  wrong,  if  the 
opinion  of  this  court  be  correct.  No  mere 
claim  of  adverse  possession  on  the  part  of 
the  grantor,  or  those  holding  under  him, 
could  Justify  a  suit  by  the  grantee  before  It 
had  placed  itself  in  a  position  to  enjoy  the 
possession  of  the  land;  for,  under  the  ruling 
of  the  court,  it  had  no  right  to  the  posses- 
sion by  reason  of  holding  the  deed  merely. 
Our  statutes,  Inferentlally,  at  least,  give  a 
construction  to  these  right  of  way  deeds 
which  may  throw  light  on  the  subject;  for  it 
Is  stated  that,  when  a  railroad  company  and 
the  owner  of  land  over  which  tbe  road  Is  to 
run  cannot  agree,  a  suit  for  condemnation 
may  be  instituted.  The  inference  Is  that  the 
agreement  is  that  the  owner  shall  convey 
Just  such  right  and  interest  In  the  land  as 
will  pass  on  the  judgment  in  condemnation 
proceedings.  Now,  what  Is  that  interest? 
In  tbe  concluding  words  of  section  27TT. 
Sand.  &  H.  Dig.:  "Whereupon  It  shall  and 
may  be  lawful  for  such  railroad  company  to 
enter  upon,  and  have  the  right  of  way  over 
such  lands  forever."  In  the  one  case  the  use 
of  the  land  Is  ascertained  and  determined  by 
the  courts;  and  in  the  other  It  Is  conceded 
to  be  a  legitimate  and  proper  use  by  the 
grantor,  and,  more  than  that,  that  the  rail- 
road company  has  the  right  to  acquire  tbe 
lands  by  condemnation  proceedings,  and  he 
chooses  to  make  his  own  terms  of  sale,  rath- 
er than  to  Intrust  that  matter  to  tbe  courts 
and  juries.  Now,  I  am  of  the  opinion  that 
the  theory  of  the  court  that  this  deed  grants 
an  ordinary  easement,  or  a  right  with  all  the 
restrictions  of  a  common-law  easement,  is 
erroneous.  From  the  very  definition  of 
"easement,"  It  appears  that  it  Is  quite  a  dif- 
ferent thing  from  the  right  acquired  by  a 
railroad  for  a  right  of  way.  And  this  is  so 
patent  to  the  courts  that  tbe  most  or  manv 
of  them  believe,  hold,  and  define  the  right  of 
a  railroad  thus  acquiring  land  to  be  not  an 
easement  In  fact,  but  in  the  nature  of  an 
easement;  that  is,  possessing  some  of  the 
elements  and  Incidents  of  a  technical  ease- 
ment, but  not  all. 

Holding  these  views,  I  think  this  case 
should  be  afllrmed,  or  at  least  determined  as 
originally  decided  by  tbia  court 
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FBHOUSON  T.  JOSEY  et  aL 
(Snpreme  Conrt  of  Arkansas.    Jan.  11,  1902.) 

INTOXICATINO  LIQUORS— STATUTES  —  CONSTI- 
TUTIONAUTY— SEARCHES  —  DESTRUCTION  — 
DAY  IN  COURT— CONVERSION— SEIZURE— aa- 
L.BASE. 

1.  Acts  1880,  p.  11,  {  1,  provides  that  certain 
Judidal  officers,  having  reasonable  grounds  to 
believe  that  intoxicating  liquors  are  kept  iu 
any  prohibited  district,  to  be  sold  contrary  to 
law,  or  have  been  shipped  there  to  be  so  sold, 
shall  issue  a  warrant  directing  a  search  for 
such  liquors,  specifying  the  place  to  be  search- 
ed, and  directing  such  liquors  to  be  publicly 
destroyed,  provided  that  any  person  on  whose 
premises  or  in  whose  custody  such  liquor  may 
be  found  shall  be  entitled  to  his  day  in  court 
before  said  property  is  destroyed.  Held,  that 
so  mnefa  of  the  section  as  provided  for  the 
seizure  and  destruction  of  the  liquor,  irrespect- 
ive of  the  part  authorizing  a  search,  was  con- 
stitutional. 

2.  The  act  providing  for  its  snzore  and  de- 
struction being  constitutional,  and  such  liquor 
having  been  seized  and  held  by  officers,  the 
owners  of  it  were  not  entitled  to  the  release  or 
value  of  it  because  it  was  found  by  a  search 
made  for  it  by  authority  of  a  warrant  issued 
for  that  purpose,  wheUier  such  search  was 
unlawful  or  not. 

Appeal  from  circuit  court,  Hempstead 
c»unty;  Joel  D.  Conway,  Judge. 

Action  by  William  Josey  and  John  F. 
Ward,  partoers  under  the  name  of  Josey  & 
Ward,  against  J.  R.  F^gusoo  and  others. 
From  a  Judgment  against  defendant  Fergu-. 
son,  be  appeals.    Reversed. 

Plaintiffs'  complaint  alleged  tbat  on  tbe 

9th  day  of  June,  1899,  they  were  the  owners 
of  and  In  possession  of  a  lot  of  Intoxicating 
spirits,  which  is  described  in  the  complaint, 
and  tbat  defendants  Ferguson,  Spraggins, 
McCoIlum,  and  Bridewell  had  unlawfully  tak- 
en possession  of  the  same  and  converted  it 
to  their  own  use,  to  their  damage  in  the  sum 
of  I19G.50. 

J.  H.  McCollum  and  W.  V.  Tompkins,  for 
appellant.  J.  F.  Hervey  and  T.  B.  Webber, 
for  appellees. 

BATTIiB,  J.  The  defense  of  appellant  is 
based  upon  an  act  entitled  "An  act  to  sup- 
press the  Illegal  sale  of  liquors  and  to  de- 
stroy the  same  when  found  in  prohibited  dis- 
tricts," approved  February  13,  1899.  Acts 
1899,  p.  11.  Section  1  of  tliat  act  is  as  fol- 
lows: "It  is  hereby  made  and  declared  to 
be  tbe  duty  of  the  chancellors,  drcnit  Judges, 
justices  of  the  peace,  mayors  and  police 
Judges,  on  information  given  or  on  their  own 
knowledge,  or  when  they  have  reasonable 
grounds  to  believe  that  alcohol,  spirituous, 
ardent,  vlnons,  malt  or  fermented  liquors,  or 
any  compound  or  pr^aration  th(>reof  com- 
monly called  tonics,  bitters  or  medicated 
liquors  of  any  kind,  are  kept  In  any  prohib- 
ited district  to  be  sold  contrary  to  law,  or 
have  been  shipped  into  any  prohibited  dis- 
trict to  be  sold  contrary  to  law,  that  they 
lasoe  a  warrant,  directed  to  some  peace  offi- 
cer, directing  in  sncb  warrant  a  search  for 


anch  intoxicating  liquors,  specifying  in  such 
warraut  the  place  to  be  searched,  and  direct- 
ing such  officer  on  finding  any  such  liquors 
In  any  prohibited  district  to  publicly  destroy 
the  snme,  together  with  the  vessels,  bottles, 
barrels.  Jugs  or  kegs  containing  such  liq- 
uors: provided,  that  this  act  shall  not  apply 
to  the  giving  away  or  selling  of  native  wines 
where  the  sale  is  authorized  by  law:  •  ♦  ♦ 
provided,  that  any  persons  on  whose  prem- 
ises or  in  whose  custody  any  such  liquor 
may  be  found  under  warrant  of  this  act, 
shall  be  entitled  to  bis  day  In  court  before 
said  property  shall  be  destroyed." 

And  section  3  is  as  follows:  "That  if  any 
suit  shall  be  brought  against  any  officer  or 
his  bondsmen,  or  any  other  person,  to  recov- 
er for  any  liquors,  vessels,  barrels,  bottles, 
Jugs  or  kegs  destroyed  nnder  the  provisions 
of  this  act,  it  shall  be  a  complete  defense  to 
such  suit  for  such  officer,  bondsmen  or  other 
person  to  show  to  the  satisfaction  of  tbe 
court  or  Jury  that  such  liquors  so  destroyed 
were  being  sold  contrary  to  law,  or  were 
kept  to  be  sold  contrary  to  law,  or  had  been 
shipped  Into  any  prohibited  district  to  be 
sold  contrary  to  law,  or  that  any  portion  of 
the  liquors  so  destroyed  had  been  a  part  of 
any  liquor  so  sold  contrary  to  law,  or  kept  to 
be  sold  contrary  to  law,  and  upon  such  show- 
ing being  made,  such  officer,  bondsmen  or 
other  person  shall  not  be  liable  for  the  value 
of  the  liquor,  vessels,  barrels,  bottles,  Jugs 
or  kegs  so  destroyed."    Acts  1899,  p.  12. 

Appellees  insist  that  so  much  of  this  act 
as  authorizes  a  search  Is  In  violation  of  the 
constitution  and  is  void.  Assuming  that  to 
be  true,  it  does  not  follow  that  the  whole  of 
the  act  is  void.  For  it  is  evident  that  the 
act,  when  construed  as  a  whole,  does  not  In- 
tend that  the  search  provided  for  shall  be  a 
condition  precedent  to  the  right  to  seize  and 
destroy  the  liquors  described. 

The  act  makes  It  the  duty  of  certain  offi- 
cers, on  conditions  named,  to  "issue  a  war- 
rant, directed  to  some  peace  officer,  directing 
In  such  warrant  a  search  for  such  Intoxi- 
cating liquors,  specifying  In  such  warrant 
the  place  to  be  searched,  and  directing  such 
officer  on  finding  any  such  liquors  in  any  pro- 
hibited district  to  publicly  destroy  the  same." 
Is  this  part  of  the  act  constitutional?  Stat- 
utes wlilch  authorize  the  seizure  of  intoxi- 
cating liquors  when  illegally  kept  for  sale, 
nnder  warrant  issued  for  that  purpose,  and 
their  forfeiture  or  destruction  when  It  shall 
be  established  that  the  liquor  seized  was  ille- 
gally kept  for  sale,  after  notice  to  and  hear- 
ing of  claimants,  Iiave  generally  been  upheld 
and  sustained  as  constitutional.  State  v. 
Miller,  48  Me.  676;  Fisher  v.  HcGlrr,  1 
Gray,  1,  61  Am.  Dec.  881;  State  v.  Wheeler, 
25  Conn.  290;  Black,  Intox.  Llq.  }8  52,  63, 
and  cases  cited;  2  Tied.  Gont.  Pers.  &  Prop, 
pp.  825-827,  {  168,  and  cases  cited. 

After  making  it  the  duty  of  certain  officers 
to  issue  warrants  directing  tbe  search  for 
and  seizure  of  Intoxicating  liquors  kept  to 
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any  prohibited  district  to  be  sold  contrary 
to  law,  the  act  provides  "that  any  persona 
on  whose  premises  or  in  whose  custody  any 
such  liquor  may  be  found  under  warrant  of 
this  act,  shall  be  entitled  to  bis  day  in  court 
before  said  property  shall  be  destroyed." 
This  clearly  means  that  the  owner  of  such 
liquor  shall  be  entitled  to  a  fair  and  legal 
trial,  with  all  the  usual  incidents  thereto, 
for  the  purpose  of  ascertaining  and  det»- 
minlng  whether  his  property  has  been  for- 
feited, before  it  shall  be  destroyed;  that  be, 
or  his  agent  In  legal  custody,  shall  have  no- 
tice of  the  charge  of  the  guilty  purpose  upon 
which  his  property  Is  declared  to  be  unlaw- 
fully held,  a  time  and  opportunity  to  prepare 
his  defense,  an  opportunity  to  meet  the  wit- 
nesses against  him  face  to  face^  and  the 
benefit  of  the  legal  presumption  of  inno- 
cence. Without  these  privileges  a  day  in 
conrt  might  be  of  little  value,  and  It  la  not 
to  be  presumed  that  the  act  intended  that  a 
day  in  court  should  be  a  useless  and  worth- 
less privilege  or  right,  or  an  Idle  ceremony 
or  farce. 

So  much,  therefore,  of  the  first  section  of 
the  act  as  provides  for  the  seizure  and  de- 
strnction  of  liquor  kept  in  a  prohibited  dis- 
trict, to  be  sold  eontrary  to  law,  without  that 
part  which  authorizes  a  search,  is  constltUf 
tional.  This  being  true,  and  the  liquor  In 
question  being  subject  to  seizure  and  destruc- 
tion because  it  was  kept  to  be  sold  contra- 
ry to  law,  and  it  still  being  held  by  the 
sheriff  to  be  disposed  of  according  to  law, 
the  owners  of  It  are  not  entitled  to  the  re- 
lease or  value  of  it  because  it  was  found  by 
a  search  made  for  it  by  authority  of  a  war- 
rant issued  for  that  purpose.  The  law  Im- 
poses the  forfeiture  and  destruction  of  it  as 
a  punishment  for  keeping  It  for  an  unlawful 
purpose,  and  It  stands  in  an  attitude  like 
that  of  a  criminal  complaining  that  he  has 
been  unlawfully  arrested,  and  Insisting  that 
he  should  he  released  and  lawfully  arrested 
before  he  can  be  tried.  In  the  case  supposed 
the  courts  held  that  the  legality  or  illegal- 
ity of  the  arrest  of  the  prisoner  does  not 
affect  the  Jurisdiction  of  the  court,  or  his 
guilt  or  innocence.  Elmore  T.  State,  45  Ark. 
243.  So  in  the  case  at  bar  the  liquor  In 
question  Is,  by  reason  of  tbe  seizure  of  the 
same,  within  the  Jurisdiction  of  the  mayor's 
court;  and  the  owners  of  it  are  entitled  to 
a  trial  to  determine  whether  It  has  been  for- 
feited, and  is  subject  to  destruction.  Their 
remedy  as  to  the  liquor  is  at  present  in  the 
mayor's  court.  As  to  remedies  for  unrea- 
sonable or  unlawful  searches,  we  make  no 
decision.    That  is  not  a  question  In  the  case. 

The  Judgment  of  the  circuit  court  Is  there- 
fore reversed,  and  tbe  cause  Is  remanded, 
with  Instructions  to  the  court  to  overrule 
the  demurrer  to  tbe  appellant's  answer,  and 
for  other  proceedings. 

HUOHES  and  BIDOICK.  JJ„  absent 


JACKSON  et  at  ▼.  GORMAN. 

(Supreme  Court  of  Arkansas.    Jan.  11,  1902.) 

PROBATE   COURT— CHANCEKY    JURISDICTION- 
APPEAL— CHANGK   OF   ACTION— JUDQ- 
MENTS-COLLATERAL  ATTACK. 

1.  The  chancery  courts  have  uo  appellate  ju- 
risdiction; hence  a  canse  appealed  to  a  drcnit 
court  from  a  probate  court  cannot  be  transfer- 
red to  a  chancery  court. 

2.  On  an  appeal  from  probate  court,  the 
cause  of  action  cannot  by  amendment  in  the 
circuit  coai-t  be  changed  to  a  new  and  difEer- 
ent  action. 

3.  The  jndgmeut  of  a  probate  court  on  the 
allowance  of  a  claim  against  an  estate  is  final, 
after  the  time  for  appeal  therefrom  has  passed, 
and  cannot  be  attacked  on  an  application  to 
sell  lands  of  the  estate  to  pay  debts. 

4.  Where  the  probate  court  has  made  an  or- 
der of  sale  of  the  land  of  an  estate  to  pay 
debts,  and  the  time  for  appeal  has  passed,  the 
order  will  be  presumed  to  have  been  made  on 
a  proper  showing,  and  cannot  be  attacked  on 
the  ground  that  such  showing  was  not  made: 

Appeal  from  circuit  court,  St  Francis 
county;   Hance  N.  Hutton,  Judge. 

Proceeding  commenced  in  probate  court  by 
H.  P.  Gorman,  administrator  of  the  estate  of 
H.  Evans,  deceased,  to  fix  another  day  for 
the  sale  of  the  lands  of  the  estate  to  pay 
debts.  The  demurrer  of  Mary  K  Jackson 
and  other  heirs  to  the  petition  being  over- 
ruled, and  the  administrator's  demurrer  to 
their  answer  being  aastained,  they  appealed 
to  the  circuit  cnnrt.  From  the  Judgment  of 
the  circuit  sustaining  a  demurrer  to  their 
answer  and  cross  bill  filed  in  that  court,  and 
order  denying  their  motion  to  transfer  the 
cause  to  the  chancery  court,  such  heirs  ap- 
peaL    Afilrmed. 

Cockrill  &  CockriU,  for  appellants.  R.  W. 
Nicbolls,  R.  J.  Williams,  and  Norton  &  Pre- 
wett,  for  appellee. 

BUNN,  C.  J.  This  Is  a  proceeding  com- 
menced by  H.  P.  Gorman,  administrator  In 
succession  to  James  Eivaiis,  first  administra- 
tor of  H.  Evans,  in  the  probate  court  of  St 
Francis  county,  on  the  15th  day  of  January, 
1900,  by  filing  a  petition  to  fix  another  day 
for  the  sale  of  the  lands  of  the  estate  of  said 
H.  Evans,  deceased,  to  pay  the  debts  thereof. 
Tbe  appellants,  Mary  E.  Jackson  and  the 
other  heirs  at  law  of  H.  Evans,  on  leave  ask- 
ed and  obtained,  were  made  parties  defendant 
to  this  petition;  and  th^efore  they  demnr- 
red  to  the  petition,  and,  their  demurrer  be- 
ing overruled,  filed  their  answer,  to  which 
answer  the  petitioner  interposed  Ms  demur- 
rer, which  was  sustained.  The  defendants 
appealed  to  the  circuit  court  of  St  Francis 
county,  and  therein  filed  their  amended  an- 
swer and  cross  bill,  and  asked  that  the  cause 
be  transferred  to  the  chancery  court  of  the 
district.  The  petitioner  interposed  hla  de- 
murrer to  this  amended  answer  and  cross 
bill,  and  resisted  the  motion  to  transfer.  The 
demurrer  of  the  petitioner  was  sustained  by 
the  court  and  the  motion,  to  transfer  oT«r 
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niled,  and  tbe  defendants  appealed  to  this 
court 

Tbe  chancery  conrta  are  in  no  sense  appel- 
late courts,  in  this  state,  for  tiiere  are  no 
courts  Inferior  to  them  which  have  chancery 
Jurisdiction.  In  this  case  It  was  sought  to 
invoke  a  Jurisdiction  on  appeal  which  can 
only  act  by  mriginal  bill,  or  in  cases  where 
the  Code  provides  for  a  transfer  of  cases 
commenced  on  the  law  side  of  the  circuit 
court  by  mistake  to  the  proper  docket  or 
fomm.  To  transfer  a  case  on  appeal,  where 
the  appellate  court  tries  de  novo.  Is  to  change 
the  cause  of  action  .by  amendment  from  what 
it  was  in  the  coiut  of  original  Jurisdiction  to 
a  new  and  different  action,  which  we  think 
cannot  be  done.  Therefore  there  was  no  er- 
ror in  tbe  refusal  by  the  circuit  court  to 
transfer. 

The  amended  answer  and  cross  bill  is  main- 
ly an  attack  upon  the  validity  of  the  orders 
of  the  probate  court  allowing  claims  against 
the  estate  under  the  administration  of  James 
Btvans,  now  also  deceased,  and  made  years 
agn.  These  allowances  are  in  the  nature  of 
Judgments,  and  after  tlje  expiration  of  the 
term  are  not  within  tbe  control  of  the  pro- 
iMte  court.  It  follows  that  to  attack  them 
in  the  probate  court  would  be  In  violation  of 
all  rules  on  the  subject.  The  circuit  court 
on  appeal  can  have  no  other  issues  before  it 
than  had  the  probate  court  from  which  the 
appeal  Is  taken.  These  Judgments  of  the 
probate  court,  moreover,  were  final,  after  the 
expiration  of  the  term  at  which  they  had 
been  rendered,  and  could  not  be  reopened  by 
tbe  probate  court,  and  could  only  be  called  in 
question  by  appeal,  cr  by  original  bill  in  chan- 
cw} ,  on  the  allegation  of  fraud,  accident,  or 
mistake.  Clark  v.  Shelton,  16  Ark.  474;  Doo- 
ley  T.  Dooley,  14  Ark.  122;  West  t.  WaddlU, 
33  Ark.  575;  Rogers  v.  Wilson,  13  Ark.  507; 
Carter  t.  Bugles,  35  Ark.  206. 

The  other  paragraphs  of  the  amended  an- 
swer and  cross  bill  constitute  an  attack  upon 
the  manner  of  obtaining  the  order  of  sale 
July  21,  1897,  in  this:  that  the  petitioner 
did  not  make  the  showing  required  by  stat- 
ute to  obtain  the  oraer.  The  probate  court 
bad  acted,  and,  presumptively,  upon  tbe  prop- 
er showing  made,  and  the  term  had  passed 
without  objection  raised;  and  the  conclusion 
Is  that  everything  was  properly  done.  Be- 
aldeai,  if  It  be  at  all  necessary  to  so  state,  the 
record  does  not  show  that  there  was  a  sub- 
stantial failure  on  the  part  of  the  petitioner 
to  comply  with  the  statute. 

Ci>on  the  whole  case,  the  decree  Is  affirmed. 

RIDDIOK,  J„  did  not  participate. 


NBUSON  et  al.  t.  HIBSCHBXRa 

(Sniireme  Court  of  Arkansas.     Dec.  21,  1901.) 

SAUC— BREACH    OF    CONTRACT— MEASURE    OI' 
DAMAGES. 

The  measure  of  damages  for  breach  of 
contract  for  sale  of  lumber  having  a  market 


value  at  time  and  place  of  delivery  (ths  por- 
ch asers  refusing  to  take  and  pay  lor  it)  is  the 
difference  between  the  contract  price  and  the 
market  price  (the  latter  being  less  than  the 
former)  at  the  time  and  place  of  delivery. 

Appeal  from  circuit  court,  Lee  county; 
Hance  N.  Hutton,  Judge. 

Action  by  H.  Hlrschberg  against  Nelson 
ft  Dunham.  Judgment  for  plaintiff,  and  de- 
fendants appeaL    Affirmed. 

H.  F.  Roleson  and  Norton  &  Frewett,  for 
appellants.  McCuUoch  &  McCullocfa,  for  ap- 
pellee. 

BATTI.B,  J.  H.  Hlrschberg  commenced 
this  action  against  Nelson  ft  Dunham  in  the 
Lee  circuit  court  on  the  5th  day  of  February, 
1900,  alleging  in  his  complaint  that  the  de- 
fendants wer<e  Indebted  to  him  in  the  sum 
of  $1,195  for  money  paid  and  advanced  by 
him  to  defendants  In  different  amounts  from 
June  5,  1S09,  to  September,  1899,  upon  a  con- 
tract for  the  sale  and  delivery  of  lumber  by 
defendants  to  plaintiff;  that  the  contract 
was  never  performed  by  defendants;  and 
that  defendants  refused  to  repay  said  sum  of 
money  to  plaintiff. 

The  defendants  answered,  denying  that 
they  were  indebted.  They  admitted  the  ad- 
vancement of  the  money,  but  alleged  that 
it  was  advanced  on  an  agreement  to  buy  of 
defendants,  and  take  at  an  agreed  price, 
about  1,000,000  feet  of  lumber;  that  plain- 
tiff, after  having  advanced  that  amount  of 
money,  refused  to  comply  with  his  contract, 
and  failed  and  refused  to  take  the  lumber, 
and  failed  and  refused  to  Inspect  and  re- 
ceive such  of  it  as  had  been  cut  and  tendered 
to  him. 

And  for  counterclaim  they  alleged  that 
plaintiff  had  on  the  5th  day  of  June,  1899, 
entered  into  a  written  agreement  with  de- 
fendants, the  particulars  of  which  they  set 
out  In  full,  and  made  an  exhibit  of  the  con- 
tract, as  part  of  their  cross  complaint  They 
alleged  that  the  plaintiff,  Hlrschberg,  failed 
and  refused  in  any  manner  to  comply  with 
his  contract,  and  that  by  reason  of  such 
failure  and  refusal  they  had  been  damaged 
in  the  sum  of  $6,628. 

The  contract  exhibited  was  as  follows: 

"Memorandum  of  agreement  made  and  en- 
tered into  this  25th  day  of  May,  1809,  by  and 
between  D.  L,  Nelson  and  J.  P.  Dimham,  of 
Round  Fond,  St  Francis  county,  and  state 
of  Arkansas,  party  of  the  first  part,  and  H. 
Hlrschberg,  of  New  Tork  City,  In  the  bor- 
ough of  Manhattan,  and  state  of  New  York, 
party  of  the  second  part: 

"WItnesseth,  said  party  of  the  first  part 
has  this  day  sold  to  the  said  party  of  the 
second  part  the  following  hardwood  lumber, 
viz.: 

"150  to  200  M  feet  of  white  oak,  quarter 
sawed,  to  be  composed  of  grades  of  firsts 
and  good  seconds,  and  to  be  sawed  as  per 
diagram  hereto  attached,  and  to  t>e  delivered 
as  hereinafter  mentioned;    •    •    •    300  to 
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100  M  feet  of  red  oak,  of  the  same  grades 
aBd  conditions  as  the  white  oak;  •  *  • 
100  to  200  M  feet  Ist  and  good  2nd  white 
calico,  or  gray  ash,  plain  sawed,  as  per  con- 
ditions hereinafter  named;  400  to  500  M  feet 
red  gum,  log  run. 

"All  the  herein  or  foregoing  Tarlous  kinds 
of  lumber  must  be  well  manufactured,  saw- 
ed full  thickness,  and  well  edged;  the  ends 
carefully  trimmed,  or  sawed  off  to  full,  even 
lengths.  •  •  •  And  all  lumber  to  be 
sawed  Into  such  thickness  as  the  said  party 
of  the  second  part,  or  his  agent,  John  Mulh- 
fleld,  may  from  time  to  time  direct.  ♦  •  • 
The  party  of  the  second  part  and  his  agent, 
John  Mulhfleld,  Is  to  receive  all  lumber  saw- 
ed as  aforesaid  every  week  or  month,  and 
cause  payment  to  be  made  monthly  for  all 
lumber  Inspected  and  received.  •  •  • 
In  the  event  of  a  failure  on  the  part  of  the 
party  of  the  first  part  to  fulfill  this,  or  said 
agreement,  then  said  first  party  Is  to  re- 
fund all  money  so  advanced,  with  Interest  at 
the  rate  of  8  per  cent." 

We  have  omitted  the  provisions  in  the  con- 
tract about  prices,  piling  lumber,  etc. 

Plaintiff  filed  a  reply  to  the  counterclaim, 
and  In  it  admitted  the  execution  of  the  con- 
tract of  June  5tb  exhibited  by  defendants, 
but  alleged'  that  prior  to  that  date  defend- 
ants had  entered  into  a  valid  contract  with 
one  Deutsch  for  the  sale  of  the  same  lum- 
ber, which  contract  with  Deutsch  was  still 
pending,  unperformed  and  unresclnded;  that 
Deutsch  bad  instituted  a  replevin  suit  for 
said  lumber,  which  suit  Is  still  pending; 
that  defendants,  by  reason  of  the  validity  of 
the  contract  wltb  Deutsch,  are,  and  have 
at  all  times  been,  unable  to  perform  their 
contract  with  plaintiff;  that  plaintiff  re- 
fused to  accept  the  lumber  claimed  by 
Deutsch,  but  has  at  all  times  been  ready  to 
accept  all  lumber  to  which  defendants  had 
clear  title.    For   further   answer,    he   said 

that  defendants  on  the day  of  October, 

1S90,  executed  a  mortgage  to  one  Rolfe  on 
all  the  lumber  then  cut. 

The  issues  were  tried  by  a  Jury.  On  the 
trial,  D.  L.  Nelson,  one  of  the  defendants, 
testified  In  their  behalf  anbstantially  as  fol- 
lows; He  made  the  contract,  exhibited,  with 
one  Mulhfleld,  the  agent  of  plaintiff.  After 
defendants  had  about  95,000  feet  of  oak 
lumber  and  about  100,000  feet  of  gum  lum- 
ber sawed  and  on  their  yard,  he  endeavored 
to  induce  the  plaintiff  to  inspect,  receive, 
and  pay  for  It,  and  he  failed  and  refused  to 
do  so,  but  he  did  advance  to  the  defendants 
as  much  as  $1,195  upon  the  contract.  De- 
fendants then  offered  to  prove  by  this  wit- 
ness the  damages  they  suffered  by  this  fail- 
ure and  refusal  of  the  plaintiff,  by  showing 
the  amount  of  profits  they  would  have  re- 
celved  if  they  had  completed  their  contract 
and  received  the  stipulated  price;  and  the 
court  refused  to  allow  them  to  do  so,  holding 
hat  It  was  not  the  proper  measure  of  dam- 

is,  but  tiiat  the  measure  was  the  differ- 


ence between  the  contract  and  market  prices 
at  the  place  of  delivery.  Witness  then  tes- 
tified that  the  defendants  sold  the  lumber, 
and  that  it  had  a  market  value  at  their  mill, 
which  was  the  same  it  was  at  St  Louis 
or  Memphis,  less  the  cost  of  getting  it  there. 
After  this  evidence  was  adduced,  "counsel 
for  defendants  stated  that  they  did  not  think 
It  worth  while  to  make  further  efforts  to  In- 
troduce testimony,  for  the  reason  that  the 
rulings  of  the  court  upon  the  measure  of 
damages  upon  the  whole  contract,  and  upon 
the  question  of  damages  by  reason  of  depre- 
dation of  the  logs  and  lumber,  were  adverse 
to  defendants. 

"Thereupon  the  court  without  objection 
by  defendants.  Instructed  the  Jury  to  return 
a  verdict  for  idaintlff  for  $1,195,  with  In- 
terest and  they  returned  a  verdict  for 
$1,220.87." 

And  the  defendants  appealed. 

Was  the  circuit  court  correct  as  to  the 
measure  of  damages? 

The  contract  In  question  was  for  the  sale 
of  lumber  which  had  a  market  value  at  the 
stipulated  time  and.  place  of  delivery.  After 
the  refusal  of  appellee  to  receive  and  pay 
for  It  the  appellants  held  and  disposed  of 
it  as  their  own  property.  The  measure  of 
damages  in  such  cases  (the  vendors  having 
complied  wltb  their  part  of  the  contract), 
as  a  general  rule.  Is  the  difference  between 
the  contract  price  and  the  market  price  (the 
latter  being  less  than  the  former)  at  the 
time  and  place  of  delivery  stipulated  in  the 
contract  If  the  market  was  equal  to  or  ex- 
ceeded the  contract  price,  there  would  be  no 
actual  damages,  and  none  could  be  recov- 
ered. Glasscock  v.  Rosengrant  66  Ark.  376, 
18  S.  W.  379;  Morris  v.  Cohn.  65  Ark.  401, 
17  S.  W.  342,  18  S.  W.  384;  2  Mechem,  Sales, 
i  1690,  and  cases  cited;  2  Suth.  Dam.  (2d  Ed.) 
i  647;   2  Sedg.  Dam.  (8th  Ed.)  {  753. 

The  case  before  us  comes  within  the  geQ> 
eral  rule. 

Judgment  afllrmed. 


WHITE  SEWING. MACH.  00.  T.  LOG-VN. 
(Supreme  Conrt  of  Arkansaa    Jan.  11,  1902.) 

CONTRACTS— INTERPRETATION. 
Where  a  sewing  machine  company  agreed 
to  give  an  agent  1  machine  as  a  preminm  in 
case  he  sold  12,  he  was  not  entitled,  on  Eellin; 
and  paying  for  11  machines,  to  retain  a  twelftli 
one  as  a  preminm. 

Appeal  from  circuit  court  Craighead  coun- 
ty; Felix  G.  Taylor,  Judge. 

Action  by  the  White  Sewing  Machine  Com- 
pany against  J.  T.  Logan.  From  a  Judg- 
ment in  favor  of  defendant  plaintiff  apjpeals. 
Reversed. 

Ed  L.  Westbrooke,  for  appellant. 

BATTLE,  J.  Appellant  sued  appellee  for 
a  balance  due  on  a  written  conttact  by  whlcb 
it  undertook  to  furnish  and  sell  to  appellee 
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sewing  machines  at  gpeclfled  prices,  which 
he  agreed  to  pay.  Appellee  admitted  the  con- 
tract, and  alleged  that  he  had  paid  all  that 
he  was  owing  upon  It,  bnt  that  an  oral  agree- 
ment .^d  been  substituted  for  it,  by  which 
appellant  agreed  to  give  him  a  machine  as  a 
premium  it  he  sold  12  for  It  (the  company)  in 
the  year  189S;  that  he  sold  11,  and  was  en- 
titled to  1  as  a  premium;  and  that  he  had 
accounted  and  paid  for  the  11. 

On  the  trial  he  testihed  that  the  allegation 
made  by  him  as  to  the  substituted  contract 
was  true;  that  appellant  furnished  him  with 
12  machines,  and  he  sold  11,  and  accounted 
and  paid  for  the  same,  and  retained  1  as  a 
premium.  The  value  of  this  machine  was 
$20.  Another  witness  testified  that  appellant 
agreed  to  give  him  a  sewing  machine  if  he 
sold  25  in  the  year  1808,  and  nothing  as  a 
premium  if  he  did  not. 

The  Jury  returned  a  verdict  in  favor  of  the 
appellee,  and  judgment  was  rendered  accord- 
ingly. 

We  think,  accepting  the  statement  of  either 
witness  as  to  the  terms  of  the  contract  to  be 
true,  that  appellee  sold  only  11  machines  in 
the  year  1898,  and  Is  not  entitled  to  the  pre- 
mium offered,  and  Is  indebted  to  the  appel- 
lant for  the  value  of  the  machine  retained, 
which  is  f20. 

The  Judgment  of  the  circuit  court  is  there- 
fore reversed,  and  the  cause  Is  remanded  for 
a  new  triaL 

HUGHES  and  RIDDICK,  JJ.,  absent 


NEBLHY  r.  PHII/LIPS  et  al.  (HODGES, 
Intervener). 

(.Supreme  Court  of  Arkansas.    Jan.  11,  1S02.) 

LANDLORD  AND  TENANT— LANDLORD'S   LIBN 
— WAIVER— MORTGAGE. 

A  landlord  executed  an  iustrument  waiv- 
ing the  priority  of  his  lien  over  a  mortgage  by 
his  tenant  given  to  secure  a  crop  advance,  the 
instrnment  reciting  that  it  was  made  with  the 
mortgagee;  but  not  expressly  authorizing  an 
sssignment  thereof,  or  even  meutioning  as- 
tiguees,  successors,  etc.     Thereafter  the  mort- 

§age  was  assigned,  but  the  assignee  was  told 
7  the  landlord  before  the  assignment  that 
the  waiver  of  the  lien  was  personal  with  the 
original  mortgagee.  The  latter  surrendered  the 
waiver  to  the  landlord  after  the  assignment. 
Held,  that  the  waiver  was  personal  to  the  orig- 
inal mortgagee,  and  would  not  inure  to  the 
benefit  of  the  assignee  of  the  mortgage. 

Appeal  from  Crittenden  chancery  court; 
Edward  D.  Robertson,  Chancellor. 

Landlord's  attachment  by  J.  0.  Neeley 
against  J.  A.  Phillips  and  others,  and  A. 
Hodges  Intervenes.  From  a  decree  in  favor 
of  the  Intervener,  the  plaintiff  appeals.  Re- 
versed. 

B.  M.  Neely  and  H.  D.  Mhior,  for  appellant 
L.  P.  Berry,  for  appellees. 

BUXN,  0.  J.  J.  A.  Phillips  rented  the 
plantstion  of  J.   C.   Neeley,   in   Crittenden 


county,  for  the  year  1898,  for  the  rental  sum 
of  9S00.  He  was  flnancially  unable  to  run 
the  plantation  without  assistance  from  oth- 
ers in  the  way  of  supplies,  and  Ne^ey  was 
not  so  situated  as  to  give  him  the  desired  aid. 
Phillips  negotiated  with  Godfrey,  Frank  & 
COn  furnishing  mercliants  of  Memphis,  Tenn., 
who  agreed  to  furnish  him;  Neeley  at  the 
:  same  time,  as  a  matter  of  Inducement  to 
'  them,  agreeing  to  waive  his  landlord's  Hen 
.  in  their  favor  to  the  extent  of  $1,200  in  mon- 
ey and  supplies  to  be  furnished  to  Phillips  for 
:  the  year.  Phillips  then  gave  Godfrey,  Frank 
.  &  Co.,  through  a  trustee,  a  deed  of  trust  con- 
I  veylng  his  crops  of  cotton  and  com  for  the 
{  year,  and  other  things,  as  security  for  such 
i  advances,  and  the  customary  promissory  note 
for  the  amount;  and  Neeley  gave  to  them  at 
the  same  time  a  written  waiver  of  his  ptiar 
lien,  according  to  their  previous  agreement 
which  is  In  words  and  figures  as  follows: 
"In  consideration  of  one  dollar  to  ihe  In  hand 
paid  by  Godfrey,  Frank  &  Co.,  of  Memphis, 
Tenn.,  the  receipt  of  which  is  hereby  ac- 
knowledged, and  for  the  further  conalderatlcHi 
that  Godfrey,  Frank  &  Co.  have  agreed  to 
furnish  J.  A.  PhiUlps,  a  tenant  on  my  planta- 
tion, with  money  and  suppUes  during  the 
year  1888  as  specified  in  a  deed  of  trust  ez.^ 
ecuted  by  the  said  Phillips  In  their  favor,  I 
hereby  waive.  In  favor  of  said  Godfrey,  Frank 
&  Co.,  all  my  lien  as  landlcnrd,  for  rent  ad- 
vances, or  otherwise,  on  the  crops  to  be 
grown  dnring  the  year  aforesaid,  to  the 
amount  of  $1,200,  and  further  agree  that  the 
tenant  may  ship  to  the  said  Godfrey,  Frank 
&  Co.  all  agricultural  products  grown  upon 
the  said  premises  during  said  year,  to  be 
sold,  and  the  proceeds  applied  first  to  the 
discharge  of  the  indebtedness  secured  by  the 
deed  of  trust  In  their  favor,  and  costs  thereof, 
to  the  amount  of  $1,200,  and  the  balance,  if 
any,  to  be  applied  to  the  paymmit  of  the  rent 
due  me.  [Signed]  J.  C.  Neeley."  Subse- 
quently (the  date  not  stated)  Godfrey,  Frank 
Sc  Co.  assigned  and  transferred  the  deed  of 
trust  to  one  C.  L.  Lewis,  as  the  agent  of  A. 
Hodges,  for  the  expressed  consideration  at 
$465.23,  and  indorsed  his  transfer  on  the  back 
of  the  deed  of  trust  At  the  same  time  he 
gave  back  the  written  waiver  to  J.  O.  Neeley. 
Afterwards,  finding  that  the  crops  on  the 
plantation  were  being  carried  away  by  or  for 
others  than  Godfrey,  Frank  &  Co.,  Neeley 
brought  suit  by  attachment  on  the  rent  claim 
against  Phillips;  and  Hodges  intervened, 
claiming  a  lien  on  the  crops  as  assignee  of 
the  deed  of  trust  from  Godfrey,  Frank  &  Co., 
and  the  benefits  of  the  waiver  given  by  Neeley 
to  Godfrey,  Frank  &  Co.,  which  he  contends 
goes  with  the  assignment  of  the  deed  of 
trust  as  a  matter  of  law.  This  contention 
of  Hodges  constitutes  the  main  issue  In  the 
case,  and  was  sustained  in  favor  of  Hodges 
by  the  chancellor,— the  cause  having  been 
transferred  to  the  equltj-  court  of  the  district 
—from  which  decree  the  plaintlfft  Neeley,  ap-^ 
pealed  to  this  court       □  g  tized  by '  c 
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la  Smdtlng  do.  y.  Belden,  127  U.  B.  S8T,  8 
Sup.  Ct  1809,  32  h.  Ed.  246,  the  supreme 
court  satd:  "Elrery  one  has  a  right  to  select 
and  determine  with  whom  he  will  contract, 
and  cannot  have  another  person  thmst  upon 
him  without  his  consent.  In  the  familiar 
language  of  Lord  Deoman,  'You  have  the 
right  to  the  benefit  you  anticipate  from  the 
character,  credit,  and  substance  of  the  party 
with  whom  you  contract' "  The  walxer  un- 
der consideration,  exhibiting  in  Its  very  lan- 
guage and  terms  something  of  the  elements 
of  trust  and  confidence,  and  having  not  the 
mere  payment  of  money  for  its  consideration, 
shows  that  the  written  waiver  Is  not  necessa- 
rily, as  a  matter  of  law,  general,  and  as  form- 
ing a  part  of  and  going  with  the  deed  of  trust 
In  the  assignment  thereof.  This  being  true, 
the  question  is  one  of  fact,  going  to  show  the 
reel  intention  of  the  parties  in  making  and 
accepting  the  written  waiver, — whether  it  was 
understood  to  be  personal  or  general  in  its 
(^wratlon.  The  uncontradicted  testimony  in 
the  case  shows  that  while  Lewis,  the  agent 
of  Hodges,  was  negotiating  with  Godfrey, 
Frank  &  Go.  for  the  purchase  of  the  deed  of 
trust,  be  was  Informed  in  plain  and  emphatic 
terms  by  Neeley,  in  person,  that  the  latter 
had  made  the  waiver  as  personal  to  Oodfrey, 
Frank  &  Co.,  and  still  insisted  that  such  was 
the  true  Intent  and  meanmg  of  the  same  be- 
tween himself  and  tlie  latter.  He  also  testi- 
fies that  he  so  held  In  conversation  with 
them;  and  by  their  conduct  they  corroborate 
Neeley  in  this,  In  surrendering  the  written 
waiver  back  to  him  after  the  assignment  of 
the  deed  of  trust  to  LeMirls  for  Hodges.  The 
knowledge  of  Lewis  was  the  knowledge  of 
his  principal,  Hodges,  on  the  subject  We 
are  therefore  of  opinion  that  it  is  fairly 
shown  that  the  waiver  was  personal,  and  all 
the  parties  to  this  suit  knew  that  fact;  and, 
that  being  so,  the  decree  of  the  chancellor 
on  that  Issue  should  be  reversed. 

There  Is  a  question  of  damages,  growing 
out  of  the  care  or  alleged  want  of  proper 
care  of  the  property  after  the  levy  of  the  at* 
tachment  It  is  claimed  that  the  sheriff  in- 
trusted the  property,  which  appears  to  have 
been  the  ungatbered  cn^>s  in  the  field,  to  a 
person  designated  by  the  plaintiff  as  custo- 
dian, and  that  he  suffered  the  stock  in  the 
neighborhood  to  get  in  and  depredate  upon 
the  crops,  to  the  great  damage  of  the  tenant 
and  intervener.  To  this  the  custodian,  as  a 
witness,  testifies,  In  effect,  that  the  fencing 
was  old  and  Inefficient  and  that  he  did  every- 
thing in  his  power  to  preserve  the  crops.  It 
appears  really  that  there  was  no  evidence  to 
support  the  charge,  and,  as  the  attachment  is 
shown  not  to  have  been  wrongfully  sued  out, 
m  see  no  gr<  unds  for  the  assessment  of  dam- 
ages. 

Revised  and  remanded,  with  directions  to 
enter  decree  In  accordance  with  this  opinion. 

EIDDICK,  J.,  not  participattns. 


CRAWFORD  T.  OHIGAGO,  B.  L  &  F.  BX. 
CO. 

(Supreme  Court  of  Missouri.     Jan.  27,  1802.) 

PARTIES— SUBSTITUTION— APPEAI^-COUarS 
—JURISDICTION— HBVIVAI.  OP  AC- 
TION—SURVIVAL. 

1.  Where  plaintiff,  having  recovered  judg- 
ment, appeals,  as  authorized  by  Laws  1891,  p. 
70,  amending  Rev.  St  1888,  {  224«,  from  a 
motion  granting  a  new  trial,  and  files  a  short 
transcript  but  dies  before  his  bill  of  excep- 
tions Is  prepared  and  filed,  the  trial  court  re- 
quired by  Kev.  St.  ISaG,  §  727,  to  sign  the  bill 
of  exceptions,  which  becomes  a  part  of  the  rec- 
ord, may  revive  such  action  during  the  trial 
term  in  favor  of  the  personal  representative  of 
the  plaintiff,  notwithstandmg  the  appeal,  and 
without  being  authorized  so  to  do  by  a  writ  of 
scire  facias  from  the  supreme  court. 

2.  Where  the  defendant  and  the  administra- 
tor appear  in  the  trial  court  after  plaintiff's 
death,  and  stipulate  that  the  administrator 
may  file  the  bill  of  exceptions  at  the  succeeding 
term,  it  constitutes  a  revival  of  the  action  in 
the  administi-ator's  favor,  without  further  pro- 
cess. 

3.  The  trial  court  having  allowed  an  order 
reviving  the  cause  in  favor  of  the  administra- 
tor, it  is  unnecessary,  to  sustain  the  appeal,  to 
obtain  a  further  revival  in  the  supreme  court 

4.  The  trial  court  having  jurisdiction  to  re- 
vive the  cause  to  enable  the  administrator  to 
file  the  bill  of  exceptions,  the  anpreme  court 
has  no  jurisdiction  to  complete  sncn  record,  or 
to  allow  a  bill  of  exceptions  for  the  trial  court 

5.  Where  a  cause  of  action  for  personal  in- 
jury Is  reduced  to  jadgmcnt,  and  a  new  trial 
IS  granted,  and  plaintiff  dies  pending  an  appeal 
therefrom,  the  cause  survires  to  his  adminis- 
trators, as  the  original  cause  of  action  was 
merged  in  the  judgment,  and  the  order  grant- 
ing the  new  trial  is  not  final,  bat  only  sus- 
pends the  judgment  which  w:ll  be  restored  in 
full  vigor  if  the  order  is  reversed, 

Marshall,  J.,  dissenting. 

In  banc.  Action  by  Thomas  Crawford 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  Judgment  was  rendered 
in  favor  of  piaintiff,  but  a  motion  for  a  new 
trial  was  granted,  from  which  plaintiff  a]>- 
pealed,  but  died  before  the  determination 
thereof.  Motion  to  substitute  plaintiff's  ad- 
ministrator as  party  plaintiff.  Motion  sus- 
I  tained. 

James  W.  Boyd,  for  appellant  Brown  & 
Dolman,  for  respondent 

GANTT,  J.    1.  On  the  8th  day  of  October, 
1001,— the  first  day  of  the  present  term,— 
Tiewls    C.    Oabbert,    the    administrator    of 
I  Thomas  Crawford,  whose  name  appears  in 
I  the  transcript  filed  as  plaintiff  and  appel- 
!  lant,  filed  his  motion  to  substitute  his  name 
{  as  appellant  in  lieu  of  his  Intestate,  who 
died  after  taking  the  appeal  in  this  case; 
and  that  motion  was  denied  October  26. 1001, 
and  at  the  present  term.    On  November  5, 
1901,  he  moved  the  court  to  set  aside  Its  or- 
der denying  him  the  right  of  substitution, 
and  leave  was  given  to  file  briefs  for  and 
against  this  motion;  and  the  motion  1b  now 
submitted  on  these  briefs,  and  the  copies  of 
record  of  the  circuit  court  filed. 
The  facts  of  record  are  that  on  December 
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18.  1900,  TboQuia  Oawford  filed  liie  petition 
in  tbe  circuit  court  of  Bucbanan  county,  al- 
leging that  by  tlie  negligence  of  defendant 
tte  received  peraanal  Injuries  and  was  dam- 
aged In  the  sum  of  $2,000.  At  the  January 
term,  1901.  defendant  died  Ita  answer,  and 
the  said  Crawford  his  reply.  The  cause 
came  on  for  trial  at  the  January  term,  1901, 
and  resulted  in  a  verdict  for  said  plaintiff, 
Crawf Old.  for  $2,000;  and  judgment  was  ren- 
d»ed  accordingly  on  tbe  12th  day  of  Feb- 
mary,  1001.  Afterwards,  on  tbe  15th  of 
February,  1901,  the  defendant  moved  tbe 
court  for  a  new  trial,  alleging  among  other 
grounds  that  the  court  erred  in  giving  In- 
struction No.  3.  asked  by  plaintlfC,  for  the 
reason  that  tbe  same  is  contrary  to,  and  in 
violation  of,  article  2  of  tbe  constitution 
of  Missouri;  "that  the  court  etred  in  holding 
that  the  amendment  of  sectloo  28  of  article 
2  of  tbe  c<Hiatltutlon  of  MlsBouri  proposed 
by  tbe  Fortieth  general  assembly,  j^ovidlng 
that.  In  the  trial  by  jury  of  all  civil  cases  la 
courts  of  record,  three-fourths  of  tbe  jury 
concorrbic  may  render  a  verdict,  bad  been 
lawfully  submitted  to  the  people  of  the  state 
of  MlBsouri  and  adopted  by  them  at  tbe  gen- 
eral election  in  tbe  year  1900,  and  bad  be- 
come a  vaUd  provision  of  tbe  constitution 
of  Miasouri,  and  because  said  amendment 
was  not  submitted  to  a  vote  separately,  but 
was  Included  in  and  voted  opon  In  said 
election  with  another  amendment  with  ref- 
erence to  verdicts  of  juries  in  courts  not  of 
record,  and  because  said  amendment  was 
not  submitted  to  a  vote  of  tbe  people  of  this 
state  In  tbe  manner  provided  by  sections  1 
and  2  of  article  15  of  the  constitution  of 
Missouri,  In  that  said  proposed  amendment 
was  not  published  in  a  newspaper  In  each 
comity  in  tbe  state  for  four  consecutive 
weAs  nest  preceding  the  said  g«ierai  elec- 
tion of  1900."  Thereafter,  on  tbe  6th  of 
Marcb,  1901,  and  at  the  same  term,  this  mo- 
tion was  sustained,  and  a  new  trial  awarded 
defendant,  l>ecauBe  tbe  circuit  court  was  of 
opinion  that  tbe  constitutional  amendment 
providing  that  three-fourths  of  a  jury  con- 
earring  could  render  a  verdict  ia  tbe  case 
was  unconstitutional,  and  upon  tbe  further 
ground  that  two  s^arate  amendments  were 
submitted  togetber  in  the  ballot  as  voted  for 
by  tbe  people.  The  grounds  of  tbe  motion 
that  the  verdict  was  against  tbe  weight  of 
tbe  evidence  and  that  tbe  verdict  was  ex- 
cessive were  withdrawn  by  mutual  consent. 
To  tbe  action  of  the  court  in  granting  a  new 
trial  tbe  said  plaintiff,  Crawford,  then  and 
there  duly  excepted,  and  then  and  there,  on 
Marcb  6,  1901,  filed  his  affidavit  for  appeal 
from  tbe  order  granting  a  new  trial,  and  bis 
appeal  was  allowed,  and  a  transcript  of  the 
Judgment  and  the  order  allowing  tbe  appeal 
was  duly  entlfled  to  this  court  by  the  clerk 
of  the  circuit  court  on  the  15tb  of  Marcb, 
1901;  and  tbe  docket  fee  having  been  paid 
March  23,  1901,  tlM  said  transcript  was  filed 
Id  the  office  of  tbe  clerk  of  this  court    And 


afterwards,  on  Marcb  2G,  1901,  on  motion  of 
the  said  plaintlfC,  Crawford,  tbe  said  appeal 
was  advanced  to  be  beard  by  this  court  In 
banc,  and  the  same  was  set  down  for  argu- 
ment on  April  26, 1901.  In  tbe  meantime,  on 
March  30,  1901,  said  plabatlO,  Crawford, 
died;  and  on  April  25,  1901,  his  death  was 
suggested  on  the  record  of  this  court,  and  no 
further  step  was  taken  at  the  April  term  of 
this  court  In  the  cause.  After  the  death  oif 
Thomas  Crawford,  Lewis  C.  Gabbert  wan 
appointed  administrates  of  his  estate  In  tbe 
probate  court  of  Bucbanan  county,  and  qual- 
ified as  such;  and  thereafter  on  May  4, 1901. 
and  during  tbe  same  term  at  which  tbe 
judgment  had  been  rendered  In  favor  of  said 
Crawford,  and  tbe  motion  for  new  trial  sus- 
tained, tbe  said  Lewis  C.  Gabbert  entered  bis 
appearance  to  said  action  In  the  circuit  court 
of  Bucbanan  county,  and  tlie  defendant 
herein  entered  its  tippearajxce,  and  said  Qab- 
bert  was  made  party  plaintiff;  and  there- 
upon, by  tbe  agreemrat  of  both  parties,  said 
administrator  was  granted  leave  to  file  bis 
bill  of  exceptions  during  the  May  term, 
1901,  of  said  Buchanan  circuit  court  And 
afterwards,  and  during  said  May  term,  said 
administrator  filed  his  bill  of  exceptions, 
which  was  signed  by  tlie  Judge  of  said 
court  and  made  a  part  of  the  reeosd  of  this 
cause:  and  thereupon,  on  October  8,  1901, 
said  administrator  moved  this  court  as  afore- 
said to  entitle  this  cause  as  "Lewis  O.  Gab- 
bert Adm'r  of  Thos.  Crawford,  Dec'd,  Ap- 
pellant vs.  The  Chicago,  Bock  Island  &  Pa- 
cific Ballroad  Company,  Bespondent"  and 
bis  right  to  have  the  same  done  presents  tbe 
question  for  decision  at  this  time. 

The  objection  by  the  defendant  is  that  tbe 
order  of  the  circuit  court  purporting  to  re- 
vive the  suit  in  tbe  name  of  Gabbert,  Va» 
administrator,  was  void,  and  said  court  was 
without  jurisdiction  to  do  so,  because  by  tbe 
allowance  of  the  appeal  that  court  lost  juris- 
diction of  said  case,  and  had  no  power  to 
permit  such  revivor.  In  tbe  determination 
of  this  controversy,  we  must  caU  to  our  aid 
certain  fundamental  principles.  Thus,  It  la 
settled  law  in  this  state  that  during  liie 
whole  of  tbe  term  In  which  any  judicial  act 
Is  done  the  proceedings  are  considered  to 
continue  In  fieri,  and  even  after  a  judgment 
has  been  rendered  tbe  record  remains  In  tbe 
breast  of  tbe  judges  of  the  court,  and  la 
therefore  subject  to  amendment  or  alteration 
as  they  may  direct  but  tbey  cannot  after 
the  lapse  of  tbe  term,  further  than  by  nunc 
pro  tunc  entries,  make  the  record  speak  the 
exact  truth  of  what  did  occur.  AuU  v.  Trust 
Co.,  149  Mo.  1,  50  S.  W.  280;  Bottmann  v. 
Schmucker,  04  Mo.  144,  7  8.  W.  117;  Cald- 
well V.  Lockrldge,  9  Mo.  3G2;  State  t.  Treas. 
orer,  43  Mo.  228;  McCabe  v.  Lewis,  76  Mo 
296.  And  it  Is  equally  well  determined  that 
this  power  of  the  court  over  its  own  records, 
and  its  right  to  amend,  correct,  and  complete 
the  same,  is  not  affected  by  the  fact  that  an 
appeal  has  been  taken  from  Its  Judgment 
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Bank  t.  Allen,  68  Mo.  474;  Dekalb  Co.  T. 
HlxoD.  44  Mo.  341;  Jones  T.  Insurance  Co.. 
05  Mo.  342;  Gamble  t.  Daugherty,  71  Mo. 
590.  While  a  different  doctrine  was  an- 
uoTinced  in  Ladd  v.  Couztns,  35  Mo.  513,  tbat 
case  was  subsequently  discredited  In  Gamble 
V.  Dangberty,  supra,  so  that  the  doctrine  Is 
that,  though  an  appeal  transfers  jurisdiction 
of  the  case,  still  the  trial  court  has  full  Juris- 
diction and  control  of  its  own  record,  and 
may,  notwithstanding  the  appeal,  amend, 
correct,  and  perfect  the  same  so  that  It  shall 
show  exactly  what  transpired  in  said  court 
State  T.  Logan,  125  Mo.  22,  28  S.  W.  176. 
Counsel  cite  Burgess  t.  O'Donoghue,  90  Mo. 
209,  2  S.  W.  303;  but  in  that  case  this  court 
was  called  upon,  not  to  invade  the  right  of  the 
circuit  court  to  correct  during  the  term  any 
error  in  its  Judgment,  or  to  prevoit  It  from 
correcting  by  nunc  pro  tunc  order  some  mis- 
prision of  its  clerk,  but  to  prevent  the  cir- 
cuit court  from  setting  aside  a  sale  made  at 
a  subsequent  term  in  pursuance  of  Its  Judg- 
ment rendered  at  a  former  term,  and  from 
which  an  appeal  had  been  taken  without  a 
supersedeas,  and  the  Judgment  affirmed  in 
this  court;  and  no  doubt  can  be  entertained 
tliAt  the  Judgment  of  this  court  on  that  state 
of  facts  was  correct,  but  it  does  not  in  the 
least  affect  the  proposition  now  being  dis- 
cussed. Proceeding  a  step  further:  By 
statute  law,  since  the  admission  of  this  state 
into  the  Union,  whenever,  hi  the  progress  of 
any  trial  In  any  civil  suit  pending  In  any 
court  of  record,  either  party  shall  except  to 
the  opinion  of  the  court,  and  shall  write  his 
exceptions,  and  pray  the  court  to  allow  and 
sign  the  same,  the  person  composing  the 
court.  If  such  bill  be  true,  shall  sign  the 
same,  and  every  bill  of  exceptions  so  signed 
by  the  Judge,  and  filed  In  court  or  with  the 
cierk  by  order  of  the  court,  shall  form  a  part 
of  the  record  of  the  canse  in  which  it  Is 
filed.  Rev.  St.  1890,  §8  727,  732;  Rev.  St 
1880,  {§  2167,  730;  Rev.  St  1845,  c.  13C,  art 
4,  SI  25,  28;  Rev.  St  1835,  p.  464,  {§  20,  23. 
Coming  now  to  the  record  before  us,  It 
appears  that  the  record  was  not  complete 
when  the  original  plaintiff,  Thomas  Craw- 
ford, took  his  appeal.  A  trial  had  occurred, 
In  which  he  had  recovered  Judgment  and  a 
new  trial  had  been  granted,  to  which  action 
he  had  excepted.  He  had  the  right  to  ap- 
peal from  that  order  granting  a  new  trial 
by  virtue  of  the  amendment  of  1891  to  sec- 
tion 224(5,  Rev.  St  1889.  See  Laws  1891, 
p.  70.  And  In  order  to  present  his  appeal 
In  an  intelligible  form  to  this  court,  he  was 
entitled  to  have  his  exceptions  taken  in  the 
circuit  court  made  a  part  of  the  record  of 
that  court;  and  it  was  a  part  of  the  In- 
herent jurisdiction  of  that  court  to  complete 
the  full  record  of  the  trial  in  that  court,  and 
canse  its  rulings  therein  to  be  embodied  in 
a  biJl  of  exceptions  approved  and  signed  by 
the  judge  thereof,  and  filed  in  said  court. 
This  right  It  had  Irrespective  of  any  appeal 
that  might  be  taken  from  its  said  order,  or 


any  writ  of  error  that  might  Issue  to  It  from 
this  court,  without  In  any  manner  Infringing 
upon  the  Jurisdiction  of  this  court  to  de- 
termine said  case  on  appeal.  In  so  doing 
It  would  merely  be  completing  its  own  rec- 
ord. And  it  had  the  power  to  do  this  at 
any  time  during  the  term,  or  could  by  its 
order  of  record  extend  the  time  beyond  the 
term.  Indeed,  this  court  has  gone  so  fat 
as  to  hold  that  an  appellant  is  entitled  to 
the  whole  record  upon  appeal,  and  where 
the  court  bad  granted  time  to  file  a  bill  of 
exceptions,  and  this  time  extended  beyond 
the  day  when  by  law  he  was  required  to 
file  his  transcript  in  this  court  this  wajs  con- 
sidered a  valid  excuse  for  not  filing  the 
transcript,  and  good  cause  why  the  Judg- 
ment should  not  be  affirmed  for  failure  to 
file  the  transcript  Investment  Co.  v.  Mar- 
tin, 125  Mo.  117,  28  S.  W.  434;  Cunningham 
T.  Roush,  141  Mo.  640,  43  S.  W.  161.  To 
correct  what  we  deem  an  Incorrect  construc- 
tion of  the  statute  In  those  cases,  we  have 
at  this  term  promulgated  a  rule  of  this  court 
that  such  extension  of  time  shall  not  relieve 
the  party  appealing  from  filing  his  short 
transcript  of  the  Judgment  and  order  grant- 
ing the  appeal  within  the  time  fixed  by  seo 
tion  812,  Rev.  St  1899.  Rul«  25,  162  Mo. 
vl.,  66  S.  W.  T.  And  before  the  rulings 
Just  adverted  to.  It  was  the  practice  of  this 
court  to  refuse  to  affirm  a  Judgment  for 
failure  to  file  the  transcript  where  the  term 
of  the  circuit  court  extended  beyond  the 
time  allowed  to  file  the  transcript  In  this 
court,  on  the  theory  that  the  circuit  court 
might  modify  or  set  aside  Its  Judgment  at 
any  time  before  the  final  adjournment  of 
the  term  at  which  It  was  rendered.  What 
then,  resnltsV  If  the  original  plaintiff,  Craw- 
ford, had  lived  until  the  end  of  the  January 
term,  1001,  no  doubt  whatever  could  exist 
that  he  could  have  filed  his  bill  of  excep- 
tions at  any  time  before  Its  adjournment 
He  had  perfected  his  aiqteal,  as  we  now  hold 
be  should  have  done,  by  the  short  method, 
without  prejudicing  bis  right  to  have  his  ex- 
ceptions Incorporated  Into  the  record,  and 
the  circuit  court  still  retained  Jurisdiction 
for  that  purpose.  This  being  true,  did  his 
death  forever  cut  off  this  right?  Could  not 
his  administrator  have  those  exceptions  made 
part  of  the  record?  We  think  he  could,  by 
having  the  cause  revived  in  his  name  dur- 
ing that  term  of  the  court  This  we  say, 
assuming  that  It  was  a  cause  of  action 
which  survived  to  the  personal  representa- 
tive, which  we  win  discuss  later  on.  The 
court  made  the  order  substituting  the  plain- 
tiff without  a  scire  facias  to  defendant  to 
show  cause  against  it  and  the  defendant 
as  the  record  shows,  voluntarily  entered  its 
appearance,  and  agreed  with  said  adminis- 
trator that  he  should  have  until  the  May 
term  to  file  the  bill  of  exceptions.  When 
the  defendant  thus  entered  its  appearance 
and  made  this  stipulation,  the  causa  stood 
revived  without  further  process.    This  bu 
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been  the  rale  for  many  years  In  this  state. 
In  Farrell's  Adm'r  v.  Brennan's  Adm'x,  25 
Mo.  S8,  loc.  dt  94,  It  was  held  that  where, 
upon  the  death  of  a  party  plaintiff,  his 
administrator  Is  made  plaintiff,  as  his  rep- 
resentative, without  the  appearance  of  the 
defendant,  or  notice  to  him,  the  Irregularity 
will  be  cured  by  the  appearance  of  the  de- 
fendant, and  the  granting  of  a  continuance 
on  motion  of  defendant;  Judge  Scott  say- 
ing, "Tbla  surely  healed  the  error."  And 
a  similar  ruling  was  made  in  Ferris'  Adm'r 
T.  Hunt,  20  Mo.  404,  wherein  It  was  said  the 
defendant's  appearance  In  court,  and  mak- 
ing a  motion  to  set  aside  the  order  allowing 
the  cause  to  be  continued  against  him  In  the 
name  of  the  administrator,  was  a  sufficient 
appearance,  without  a  scire  facias  to  bring 
him  into  court.  Here  there  was  no  objec- 
tion, bnt  a  general  appearance  and  a  friend- 
ly stipulation;  and,  so  far  as  consent  can 
give  jurisdiction  over  the  person,  It  was 
ample.  Shockley  t.  Fischer,  21  Mo.  App. 
551;  Balsley  t.  Baisley,  113  Ma  644,  21  S. 
W.  29,  35  Am.  St  Rep.  726.  We  have,  then, 
a  court  of  record,  with  the  unquestioned 
right  to  correct,  amend,  and  perfect  its  rec- 
ord, with  full  power  to  set  aside  its  Judg- 
ment during  the  term,  with  a  coincident 
right  in  the  plaintiff  to  have  hla  bill  of  ex- 
ceptions filed  and  the  record  completed;  and, 
this  being  so,  when  ttoth  parties  consent, 
we  cannot  see  why  this  revivor,  had  In  this 
way,  is  not  an  incident  of  that  court's  Juris- 
diction to  perfect  its  own  record;  and,  the 
cause  having  been  revived  once.  It  is  not 
necessary  to  do  a  useless  thing,  and  revive 
it  again  in  this  court.  Holding,  then,  as  we 
do,  tbat.  In  reviving  the  cause  to  enable  the 
administrator  to  file  the  bill  of  exceptions 
zaken  in  the  lifetime  of  his  Intestate,  the 
circuit  coutc,  during  the  term  at  which  the 
judgment  was  taken,  was  proceeding  within 
its  own  Jurisdiction,  and  In  no  manner  In- 
fringing upon  any  prerogative  of  this  court. 
It  Is  plain  that  this  court  was  without  juris- 
diction to  complete  said  record,  or  allow  for 
that  court  a  bill  of  exceptions  to  Its  rulings. 
But  It  is  suggested,  and  at  first  blush  we 
were  inclined  to  the  view,  tbat  the  admin- 
istrator should  have  applied  to  this  court  foi- 
scire  facias  to  revive  the  suit;  but,  upon 
farther  consideration.  It  is  plain  that  the 
bill  of  exceptions  most  have  been  filed  at 
the  January  term,  or  by  permission  obtained 
at  that  term,  and  it  Is  at  once  apparent  that 
the  bill  could  not  be  filed  without  a  party 
plaintiff  in  court  to  file  it,  or  take  the  leave 
to  do  so:  and  we  have  then  this  result.  If 
we  rule  that  the  case  could  only  be  revived 
In  this  court:  The  administrator  would  have 
applied  to  this  court  for  a  scire  facias  at 
the  April  term,  and  under  our  laws  It  would 
bare  been  returnable  in  October,  some  six 
months  after  his  right  to  file  a  bill  of  ex- 
ceptions had  expired,  or,  in  a  word,  he  would 
have  forever  lost  that  right;  and  this  con- 
closion  would  be  reached  by  denying  a  legal 
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truism,  viz.,  that  the  circuit  court  of  Bu- 
chanan county  had  full  Jurisdiction  during 
the  January  term  of  that  cause,  and  could 
have  set  aside  its  order  of  appeal  and  its 
order  granting  a  new  trial,  and  restored 
plaintiff's  Judgment,  and  saying  that,  with 
all  this  power,  it  could  not  permit  a  revivor 
by  consent,  and  allow  a  bill  of  exceptions 
to  be  filed. 

But  we  are  here  confronted  with  a  long 
list  of  cases  to  the  effect  that  after  the  ap- 
peal was  taken  the  cause  was  pending  in  this 
court,  and  the  circuit  court  could  take  no 
step.  We  have  seen  that  this  In  no  sense  in- 
terferes with  the  power  of  the  circuit  court 
over  its  own  records  to  amend  and  perfect 
the  same;  but,  as  to  the  statement  tbat  after 
appeal  taken  the  cause  is  pending  in  the  ap- 
pellate court,  it  will  be  found.  In  every  one 
ot  the  cases  cited,  this  was  said  of  the  effect 
of  the  appeal  after  the  close  of  the  term  of 
the  circuit  court;  and  It  will  be  foimd  that 
none  of  these  cases  denies  the  power  of  the 
circuit  court  during  the  term  to  set  aside  the 
order  granting  the  appeal  Itself,  or  denies' 
that  during  the  term  the  circuit  court  had 
plenary  Jurisdiction  of  the  case,  and  until 
the  term  ended  it  did  not  lose  the  right  to 
correct  or  set  aside  its  own  Judgments.  The 
principle  Involved  Is  highly  Important  The 
law  and  its  underlying  reason  are  stated  with 
singular  force  and  clearness  by  the  supreme 
court  of  Texas,  in  an  opinion  by  Mr.  Justice 
West,  in  Oarza  v.  Baker,  58  Tex.  483.  In 
that  case  the  plaintiff  had  obtained  Judgment 
for  possession  and  damages,  but  was  not  sat- 
isfied with  his  verdict  for  damages,  and  mov- 
ed to  have  that  part  of  the  verdict  set  aside. 
The  motion  was  overruled,  the  circuit  court 
holding  It  indivisible.  Thereupon  plaintiff 
gave  notice  of  appeal  from  that  portion  of 
the  judgment  relating  to  damages,  and  the 
defendant  gave  notice  of  an  appeal  from  the 
whole  Judgment,  and  perfected  his  appeal  by 
filing  his  supersedeas  bond,  whereby  he 
claimed  the  Jurisdiction  of  the  supreme  court 
attached;  and  after  this,  during  the  same 
term,  the  plaintiff  filed  a  new  motion  to  set 
aside  the  whole  Judgment  which  the  court 
sustained,  and  thereupon  the  defendant  ap- 
plied to  the  supreme  court  for  mandamus  to 
compel  the  circuit  court  to  certify  bis  ap- 
peal, which  It  had  refused  to  do,  and  It  was 
denied.  Said  the  court:  "The  appellate  Ju- 
risdiction of  this  court  cannot,  in  the  nature 
of  things,  attach  until  the  final  judgment 
sought  to  be  passed  under  review  has  be- 
come final  and  conclusive  in  fact,  as  well  as 
in  form  and  name.  The  district  courts  of 
this  state  have,  from  the  nature  of  the  broad 
grant  to  them  in  the  constitution  of  large 
original  judicial  power  in  the  fullest  sense, 
very  extensive  and  exclusive  Jorisdlction; 
and  It  mast  follow  that  the  supreme  court, 
having  only  appellate  authority,  is  as  power- 
less as  the  lowest  court  in  the  state  to  con- 
trol or  revise  Its  action,  either  on  appeal  or 
writ  of  error,  until  the  district  court  has  ex- 
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hausted  the  pawer  granted  to  It  by  the  con- 
stitution as  the  trustee  and  sole  depositary 
ot  that  valuable  and  extensive  portion  of  the 
Judicial  authority  with  which  It  Is  clothed 
by  the  organic  law,  and  In  the  Just  and  law- 
ful exercise  of  which  It  Is  as  Independent  of, 
and  free  from  the  control  of,  this  court  as 
it  iB  and  ought  to  be  free  from  the  control  of 
the  executive  and  legislative  branches  of  the 
government  ♦♦  *  In  Its  own  pecollar 
sphere  the  district  court  is  Itself  Independent 
and  supreme  In  Its  power,  and  this  court  has 
no  authority  to  inquire  into  or  revive  its 
Judgments  during  the  period  of  time  when  by 
Its  very  organization  and  constitution  It  still 
has  the  power  to  alter  or  change  th«n. 
When  it  has  performed  this  hlgli  duty,  when 
Its  grasp  upon  the  subject-matter  of  the  suit 
has  relaxed,  and  when  its  power  over  Its 
orders  and  action  ceases,  by  the  operalloa 
of  the  laws  and  the  constitution,  to  exist, 
then,  and  not  before,  can  the  revisory  Juris- 
diction of  this  court  be  called  Into  exercise 
by  virtue  of  the  grant  of  appellate  Judicial 
power  given  It  by  the  constitution  and  laws." 
The  court  In  that  case  expressly  approved 
Blum  ▼.  Wettermark,  68  Tex.  125,  in  which 
It  was  said:  "Yet,  so  far  as  we  are  advised, 
It  was  never  held  or  claimed  that  such  im>- 
tlce  perfected  the  appeal,  so  as  to  devest 
the  Jurisdiction  of  the  district  court  from  Its 
Judjrments  during  the  term,  or  that  a  term 
of  tills  court  to  which  such  appeal  should  be 
returned  was  to  b6  fixed  otherwise  than  by 
counting  from  the  last  day  of  the  term  of  the 
district  court." 

Accordingly  we  hold  that  the  mere  tak- 
ing of  the  appeal  from  the  order  granting  a 
new  trial,  and  filing  the  short  transcript  in 
this  court,  did  not  deprive  the  circuit  court 
of  its  original  Jurisdiction  to  make  any  and 
all  proper  orders  to  perfect  its  own  record 
during  that  term;  and,  as  an  incident  of  that 
Jurisdiction,  It  had  the  power  to  permit  the 
cause  to  be  revived  In  order  to  let  the  ad- 
ministrator file  the  bill  of  exceptions  already 
taken,  when  the  administrator  had  appeared 
and  asked  to  be  substituted,  and  d^endant 
appeared  and  consented  to  the  order  of  May 
4,  1901,— all  during  the  same  term.  The  ap- 
peal taken  was  returnable  to  the  Octobw 
term  of  this  court,  by  express  statutory  pro- 
vision. This  conclusion  Is  entirely  in  har- 
mony with  the  decisions  of  tlils  court  In  Ess 
V.  Griffith,  128  Mo.,  loc.  clt  69.  30  S.  W.  343, 
and  State  v.  Gates,  148  Mo.  68,  44  8.  W. 
TS8.  Nothing  said  In  either  of  those  cases 
contravened  the  right  of  the  circuit  court  to 
have  set  aside  Its  order  granting  a  new 
trial,  and  tliereby  avoided  both  of  said  ap- 
peals. Those  cases  only  hold  that  after  the 
circuit  court  grants  a  new  trial,  and  tlie 
losing  party  appeals  thereft'om,  until  the  pro- 
priety of  its  action  is  settled  on  appeal  the 
case  Itself  cannot  be  tried  again  In  the  cir- 
cuit court,  for  the  reason  that  if  the  ap- 
pellate court  sustains  the  order  granting  the 
new  trial,  both  parties  can  then  proceed  In 


the  second  trial  without  waiving  any  rights, 
and,  if  the  trial  court  is  reversed.  Judgment 
may  be  entered  on  the  original  verdict,  and 
the  expense  and  delay  of  a  new  trial  averted; 
but  to  no  other  extent  Is  the  Jurisdiction  of 
the  circuit  court  affected,  or  Its  power  during 
the  term  to  perfect  and  amend  its  own  rec- 
ord denied.     State  v.  Lewis,  71  Mo.  170. 

2.  But  as  the  law  nersr  nsqnlres  an  un- 
necessary thing,  the  QiMstlon  arises.  If  the 
cause  of  actios  did  not  survivs  to  the  ad- 
ministrator, why  Sboidd  this  court  proceed 
further  with  this  appeal,  a«d  retain  defoid- 
ant  In  court?  The  csntentioa  of  4«f«Bdant 
Is  that  the  cause  of  aclten  died  with  the 
original  plalntifC,  Ctawferd,  and  thereby  the 
action  has  abated,  whereas  the  poi^tion  of 
plalntllC  is  that  the  original  cause  of  action 
for  the  personal  Injuries  suffered  by  Craw- 
ford became  merged  in  a  Jad^rment  which 
survives  to  his  personal  r^resentattves,  and 
that  the  action  of  the  circuit  court  In  setting 
that  Judgment  aside  was  not  final,  but  was 
suspended  by  the  anteal,  and.  If  plaintiff 
is  successful,  that  Judgment  will  be  restored 
to  all  of  its  vigor.  We  think  that  plaintiff 
Is  right  and  that  the  cause  did  not  abate 
with  the  death  of  Crawford,  the  original 
plnintiff,  as  he  had  obtained  his  verdict  and 
Judgment,  and  appealed  from  the  order  set- 
ting It  aside.  Lewis  v.  Railniad  Co.,  69  Mo. 
495,  21  Am.  Rep.  S86,  is  directiy  in  point 
In  that  c«8e  Lewis  sued  to  recover  damages 
for  loss  of  a  leg.  He  obtained  a  verdict  and 
Judgment  In  the  circuit  comrt,  and,  under  the 
law  then  existing,  defendant  appealed  to  the 
general  term  of  the  circuit  court  of  St 
Louis,  and  the  Judgment  was  reversed,  and 
plaintiff  appealed  to  this  court  and  pend- 
ing his  appeal  hi  this  court  the  plaintiff 
died;  and  theren^on  his  administrator  came 
to  this  court  and  asked  to  be  made  a  party, 
and  the  defendant  res-isted  on  the  ground 
that  the  suit  abated  on  the  death  of  Lewis. 
On  thnt  preliminary  (luestion  this  court  said: 
"It  Is  insisted  titat  the  action  died  with  the 
person,  and,  as  the  Judgment  la  his  favor 
was  reversed,  it  was  thei-eby  entirely  de- 
stroyed or  annihilated,  and  nothing  was  left 
but  a  simple  right  to  recover,  which  would 
abate  at  his  decease.  Had  the  reversal  been 
in  a  court  of  last  resort  where  It  would 
have  been  necessary  to  have  had  a  new  trial 
on  the  merits,  this  effect  might  have  been 
ascribed  to  it  The  Judgment  in  that  event 
would  not  only  have  been  annulled,  but  all 
the  subsequent  proceedings  would  have  been 
on  the  original  cause  of  action.  But  now. 
If  the  Judgment  of  the  Intermediate  court— 
the  general  term— is  reversed,  the  effect  Is 
to  restore  the  Judgment  of  the  trial  court 
Rnnkin  v.  PeiTy,  5  Mo.  601;  Strouse  v.  Dren- 
nan,  41  Mo.  280.  The  operatidn  of  the  Judg- 
ment is  suspended,  but  new  life  and  valid- 
ity may  be  Imparted  to  it  Where,  in  a 
transfer  of  a  suit  from  the  circuit  court  to 
the  supreme  court  the  plaintiff  died  after 
it  was  removed  to  the  latter  court  a  motion 
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to  abate  the  mit  «a>  denied,  and  It  waa 
reTired  in  the  name  of  the  i>eraonal  repre- 
aaitatlres.  The  conrt  aald  that,  by  the  re- 
coTery  in  tbe  lifetime  of  the  injured  party, 
the  claim  for  damages  was  merged  In  the 
Judgment,  and  became  a  debt,  with  which 
the  personal  representatire  was  chargeable; 
that  there  was  a  difference  between  a  shn- 
ple  appeal  and  an  appeal  in  the  nature  of 
a  writ  of  error;  the  latter  merely  snspended 
the  Judgment  of  the  inferior  court  but  did 
not  annul  it.  Klmbrough  t.  Mitchell,  1 
Head,  538.  The  correct  doctrine  seems  to 
be  that  where  an  appeal  Is  in  the  nature  of 
a  writ  of  error,  and  <mly  carries  up  the  case 
to  the  court  of  appeals  as  an  appellate  court 
for  the  correction  of  errors  that  may  hav« 
intcrreDed  on  the  trial  of  the  case  below, 
and  for  Its  adjudication  upon  the  questloD 
whether  the  Judgment  appealed  fnnn  should 
be  affirmed,  rerersed,  or  modified,  and  tbe 
conrt  has  no  other  than  appellate  powers, 
to  affirm,  reverse,  or  modify,  then  such  ap- 
peal does  not  vacate,  but  merely  soqiiends 
the  operation  of,  tbe  Judgment."  The  par- 
allel aeeiDa  to  be  perfect,  and  tbe  condn- 
slon  Inevitable,  if  that  case  ia  to  stand;  and 
as  few  cases  have  been  so  often  approved 
in  all  ita  sct^w  and  expressly  on  this  point, 
we  see  no  canse  for  departing  firom  it,  and 
for  the  further  reason  that  In  our  oplnloa, 
as  an  origtoal  proposition,  it  correctiy  de- 
cides the  point  now  under  consideration. 
State  T.  Woodson.  128  Mo.,  loc.  clt  617.  31 
8.  W.  lOB:  Lewis  v.  Mcl>anlel,  82  Mo.  577. 
If.  npon  a  hearing,  this  court  should  deter- 
mine that  the  circuit  court  erred  in  granting 
a  new  trial,  the  order  of  the  circuit  court  to 
that  effect  will  be  reversed,  and  tbe  Judg- 
ment of  plaintiff  in  that  court  will  be  re- 
stored in  full  force  and  vigor,  whereas  it  is 
now  suspended  by  the  order  granting  tbe 
new  trial.  Coatney  v.  Hallway  Co.,  161  Mo. 
36.  61  S.  W.  1036. 

Onr  condnslon  is  that  the  motion  of  tbe 
administrator  should  be  sustained. 

BTJROBSS,  O.  J.,  and  SHERWOOD,  ROB- 
IK80N,  BKAOH.  and  VAI.LI.4NT,  JJ.,  coBp 
cnr.    MABSHALiL,  J.,  dissents. 


8XATB  ex  Inf.  CBOW,  Atty.  Gen.,  v.  EYANS. 

(Snpieme  Court  of  Missouri,  Division  No.  2. 

Jan.  18,  1902.) 

PUBLIC   OFnCKS-CIRCUIT  CLERK— RBCOROEB 

—POPOLATION-OUSTER— VESTED  RIQHT 

— EVIDENCB-JUDICIAL   NOTICE. 

1.  Tlie  court  will  take  judicial  notice  of  the 
pnbUshcd  official  census  of  the  United  States, 
for  the  purpose  of  determining  tbe  population 
of  tbe  several  counties  of  the  state  at  a  given 
period. 

2.  Bev.  St.  1899,  I  0079,  provides  that  in  ev- 
ery county  having  a  population  of  10,000  the 
county  court  may  make  an  order  separating  the 
offices  of  circuit  clerk  and  recorder  of  deeds. 
Section  9060  provides  that,  if  such  order  is 
made  within  12  months  next  before  the  time 
provided  for  tha  election  of  a  recorder,  tiie 
governor  of  the  state,  on  being  notified  by  the 


county  court,  will  appoint  a  recorder  to  hold 
office  until  his  successor  Is  qualified,  and  that 
the  circuit  clerk  shall  deliver  to  bim  ail  books 
and  papers  pertaining  to  the  office  of  recorder. 
Held,  on  a  petition  showiug  that  a  county  court 
had  made  suicb  an  order,  and  it  appearing  that 
tbe  population  justified  the  order,  the  court 
would  award  a  writ  of  ouster  against  the  cir- 
cuit clerk,  to  compel  him  to  deliver  poeseasion 
of  the  office  of  recorder  to  the  governor's  ap- 
pointee; the  clerk  not  having  a  vested  right  by 
virtue  of  his  election  to  such  office,  entitiing 
him  to  serve  the  full  term  for  which  he  was 
elected. 

Proceedings  by  tbe  state,  on  the  informa- 
tion of  the  attorney  general.  B.  0.  Crow, 
against  William  C.  Evans,  to  oust  the  de- 
fendant from  a  public  office.  Writ  of  ouster 
awarded. 

On  tbe  27tb  day  of  November,  1901,  the 
attorney  general  filed  in  this  court  the  fol- 
lowing information: 

'In  the  Supreme  Court  of  Missouri,  Divi- 
sion No.  2,  October  Term.  1901.  State  of 
Missouri  ex  Informatione  Edward  C.  Crow, 
Attorney  General,  vs.  William  C.  Evans. 
Comes  now  Ekiward  0.  Crow,  attorney  gen- 
eral of  tbe  state  of  Mlssonri,  and  Informs 
tbe  court  that  one  William  G.  Evana  has, 
without  any  legal  right  or  authority  what- 
soever, since  the  9th  day  of  November,  1901, 
nnlawfully  usurped,  used,  held,  and  exerclsi- 
ed  tbe  office  of  recorder  of  deeds  witiiin  and 
for  the  county  of  Crawford,  In  said  state  of 
Missouri,  which  said  office  is  an  important 
public  office,  and  that  said  William  C.  Evans 
does  stlU  unlawfully  usurp,  use,  hold,  and 
exercise  the  powers  of  said  <^ce  within  the 
state  and  county  aforesaid,  and  since  tbe  9tb 
day  of  November,  1901,  said  W^lUiam  C. 
Evans  has  imlawfully  claimed,  received,  and 
enjoyed  the  rights,  fees,  and  emoluments  be- 
longing and  appertaining  to  said  office.  In- 
formant, the  attorney  general  of  the  state  of 
Missouri,  by  reason  of  the  premises  afore- 
said, prays  for  Judgment  that  said  William 
O.  Evans  has  nnlawfully  usurped  and  un- 
lawfully held  and  exercised  the  said  office  of 
recorder  of  deeds  within  and  for  tbe  county 
of  Crawford  and  state  aforesnid,  and  that 
proceedings  at  law  be  Issued  against  said 
William  C.  Evans,  and  that  he  be  ousted 
from  said  office.  Edward  C.  Crow,  Attorney 
General." 

The  writ  having  been  duly  served,  the  re- 
spondent, Evans,  on  the  2l8t  day  of  Decem- 
ber, 1901,  filed  tbe  following  answer  and  re- 
turn: 

"State  of  Missouri  ex  informatione  Ed- 
ward C.  Crow,  Attorney  General,  Informant, 
vs.  William  0.  Evans,  Respondent  Now  at 
this  day  comes  respondent  William  C. 
Evans,  and,  for  his  amended  answer  to  the 
information  herein  filed,  denies  that  said  re- 
spondent has,  without  any  legal  rights  or 
authority  whatsoever,  since  the  9th  day  of 
November,  1901,  unlawfully  usurped,  used, 
held,  and  exercised  the  office  of  recorder  of 
deeds  within  and  for  the  county  of  Craw- 
ford, in  the  state  of  Missouri;  denies  that 
said  respondent  does  still  nnlawfully  usurp. 
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use,  hold,  and  exercise  the  powers  of  said  of- 
fice within  the  state  and  county  aforesaid 
since  the  9th  day  of  November,  1901;  denies 
that  said  respondent  has  unlawfully  claimed, 
received,  and  enjoyed  the  rights,  fees,  and 
emoluments  belonging  and  appertaining  to 
said  office;  and  denies  generally  and  specifi- 
cally each  and  every  other  allegation  con- 
tained In  said  Information.  And  for  further 
answer  respondent  avers  that  heretofore,  to 
wit  on  the  8th  day  of  November,  1808,  he 
was  the  legal  candidate  of  the  Republican 
party  of  Crawford  county,  Missouri,  for  the 
office  of  circuit  clerk  and  recorder  of  deeds, 
having  been  duly  nominated  for  such  office 
by  nomination  legally  and  regularly .  made, 
as  shown  by  the  certified  copy  of  the  nomina- 
tions of  the  Republican  party  of  Crawfwrd 
county,  Missouri,  herewith  filed,  marked  'Ex- 
hibit A,'  and  made  a  part  of  this  answer; 
that  on  the  8tb  day  of  November,  1898,  at 
the  regular  and  general  election  held  in  said 
Crawford  county,  Missouri,  on  the  said  8th 
day  of  November,  1898,  said  respondent,  as 
the  candidate  aforesaid,  and  one  W.  J.  Bdf, 
were  voted  upon  for  the  candidates  to  the 
office  of  circuit  clerk  and  recorder  of  deeds 
wlUiln  and  for  said  county  and  state;  that 
on  the  10th  day  of  November,  1898,  the  re- 
sult of  said  election,  and  the  votes  cast 
thereat  for  the  various  candidates  for  the  of- 
fice of  circuit  clerk  and  recorder  of  deeds 
within  and  for  said  Crawford  county,  Mis- 
souri, was  ascertained  and  determined  by 
U.  S.  Wright,  clerk  of  the  county  court  with- 
in and  for  said  county  and  state,  together 
with  the  assistance  of  Marcus  Barney  and 
U.  B.  Wright,  two  of  the  Judges  of  said  coun- 
ty court,  when  and  where  it  was  ascertained 
and  determined  that  the  respondent  herein, 
William  C.  Evans,  had  been  duly  and  legally 
elected  to  the  office  of  said  circuit  clerk  and 
recorder  of  deeds,— he,  the  said  respondent, 
having  received  1,421  votes,  as  against  1,257 
votes  cast  for  W.  J.  Self,  his  opponent,— 
whereupon  said  U.  S.  Wright,  clerk  of  ttie 
county  court  aforesaid.  Issued  a  certificate  of 
election  declaring  that  said  respondent,  Wil- 
liam C.  Evans,  had  been  duly  elected  circuit 
clerk  and  recorder  of  deeds  within  and  for 
said  county  and  state,  and  certified  the  same 
to  the  secretary  of  state  within  and  for  Mis- 
sonrl,  as  required  by  law.  And  respondent 
further  avers  that  afterwards,  to  wit,  on  the 
5tb  day  of  December,  1898,  a  commission 
was  duly  issued  by  the  governor  of  the  state 
of  Missouri,  and  attested  by  the  secretary 
of  state,  commissioning  said  William  O. 
Evans,  clerk  of  the  circuit  court  within  and 
f<Hr  said  Crawford  county,  Missouri,  for  a 
term  of  four  years,  authorizing  and  empow- 
ering him,  the  said  respondent,  to  discharge 
all  the  duties  according  to  law  pertaining  to 
said  office,  which  said  commission  Is  hereto 
attached,  marked  'Exhibit  B,'  and  made  a 
part  of  this  answer;  that  on  the  12tb  day 
of  December,  1898,  the  respondent,  William 
C.  Evans,   appeared  before  U.  S.  Wright, 


clerk  of  the  county  court  within  and  for  said 
county  and  state,  and  qualified  by  taking  the 
oath  and  giving  bond  to  the  state  of  Missouri 
in  the  sum  of  $2,S00,  conditioned  that  he,  the 
said  William  C.  Evans,  the  respondent  here- 
in, should  faithfully  perform  and  discharge 
all  the  duties  enjoined  on  him  by  law  as  re- 
corder of  deeds  within  and  for  said  county 
and  state  as  required  by  law,  a  certified  copy 
of  which  said  bond  Is  herewith  filed,  marked 
'Exhibit  C  and  made  a  part  of  this  answer. 
Wherefore,  by  reason  of  all  the  premises, 
and  by  virtue  of  the  certificate  of  election, 
qualification,  and  bonding  as  aforesaid,  re- 
spondent avers  that  he  has,  during  all  the 
times  aforesaid  mentioned  in  the  Informa- 
tion herein  filed,  with  legal  right  and  au- 
thority, used,  held,  and  exercised  the  duties 
and  emoluments  of  the  office  of  recorder  of 
deeds  within  and  for  said  Crawford  county. 
Missouri,  and  still  does  lawfully  use,  hold, 
and  exercise  the  rights,  privileges,  and  liber- 
ties of  said  office  of  recorder  of  deeds,  as 
well  he  might  and  still  may  do  so  under  the 
law,  as  well  as  receive  the  emoluments  of 
the  office,  all  of  which  he  is  ready  to  prove 
and  verify  as  the  court  shall  award.  Where- 
fore he  prays  Judgment  that  the  said  office 
of  recorder  of  deeds,  its  rights,  duties,  fran- 
chises, privileges,  and  emoloments  belonging 
and  appertaining  thereto,  by  him  claimed, 
may  be  adjudged  to  him  as  required  by  law. 
Wm.  0.  Evans,  Respondent. 

"State  of  Missouri,  County  of  Crawford— 
ss.:  On  this  20th  day  of  December,  1901,  be- 
fore me,  a  notary  public,  personally  came 
one  William  C.  Evans,  who  first  being  duly 
sworn,  upon  his  oath  says  that  the  matters 
and  facts  stated  and  contained  in  the  alx>ve 
and  foregoing  answer  are  true  and  correct. 
A.  H.  Harrison,  Notary  Public.  [Seat]  My 
term  expires  August  SO,  1903." 

The  attorney  general's  reply  to  respond- 
ent's return  is  as  follows: 

"In  the  Supreme  Court  of  Missonri,  Divi- 
sion No.  2,  October  Term,  1901.  State  of 
Missouri,  ex  Informatione  Edward  C.  Crow, 
Attorney  General,  Informant,  vs.  Williams 
O.  Evans,  Respondent  Comes  now  the  in- 
formant herein,  and,  for  reply  to  respmid- 
ent's  alleged  answer,  states  that  heretofore, 
to  wit  on  the  6th  day  of  November,  1901, 
the  county  court  of  Crawford  county,  Mis- 
souri, being  lawfully  In  session,  made  and 
spread  upon  its  records  an  order  dividing 
the  office  of  recorder  of  deeds  and  the  office 
of  circuit  clerk,  which  Is  recorded  In  Book 
,  at  page ,  In  the  county  court  rec- 
ords of  Crawford  county,  Missouri,  and  a 
copy  of  which  is  hereto  attached;  that  after- 
wards, on  the  7th  day  of  November,  1901, 
Governor  A.  M.  Dockery,  in  pursuance  of 
the  power  vested  in  him  by  law,  appointed 
Thomas  M.  Wright  recorder  of  deeds  within 
and  for  the  county  of  Crawford  and  state  of 
Missouri,  to  hold  until  his  successor  is  elect- 
ed and  qualified,  and  a  copy  of  which  said 
commission  Is  hereto  attached,  and  marked 
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•Exhibit  »;  that  afterwarda,  to  wit,  on  the 
8th  day  of  NoYember,  1901,  Thomas  M. 
Wright  took  and  subscribed  the  following 
oath  of  office,  to  wit: 

"  'State  of  Missouri,  Ciounty  of  Crawford. 
I,  Thomas  M.  Wright,  do  solemnly  swear 
that  I  will  support  the  constitutions  of  the 
United  States  and  the  state  of  Missouri,  and 
faithfully  demean  myself  in  ol^ce  as  record- 
er of  deeds  of  Crawford  county,  Missouri. 
T.  M.  Wright. 

"  'Subscribed  and  sworn  to  before  nle  this 
8th  day  of  November,  1901.  U.  S.  Wright, 
Clerk  County  Court  [Seal.]' 
—And  that  on  said  8th  day  of  November, 
1901,  In  pursuance  of  the  statutes,  he  made 
and  executed,  with  good  and  lawful  securi- 
ties, the  following  official  bond: 

'"Know  all  men  by  these  presents,  that 
we,  Thomas  M.  Wright,  principal,  and  Uriah 
B.  Wright,  WiUlam  Wright,  Joseph  N.  Tay- 
Iw,  and  It.  C.  Mattox,  as  securities,  are  held 
and  firmly  bound  unto  the  state  of  Missouri 
In  the  sum  of  five  thousand  dollars,  for  the 
payment  of  which  we  hereby  bind  ourselves 
and  our  heirs,  executors,  and  administrators. 
Witness  our  hands  this  8th  day  of  Novem- 
ber, 1901.  The  condition  of  the  above  bond 
is  such,  however,  that  whereas,  the  said 
Thomas  H.  Wright  was  on  the  seventh  day 
of  Nov«nber,  1901,  duly  appointed  to  the 
office  of  recorder  of  deeds  of  the  county  of 
Crawford,  in  the  state  of  Missouri,  and  has 
been  duly  commissioned:  Now,  therefore.  If 
the  said  Thomas  M.  Wright  shall  faithfully 
perform  the  duties  enjoined  on  him  by  law 
as  recorder,  and  shall  deliver  up  all  tue  rec- 
ords, books,  papers,  writings,  seals,  furni- 
ture, and  apparatus  belonging  to  the  office, 
whole,  safe,  and  undefaced,  to  bis  successor, 
then  this  obligation  to  be  void;  otherwise  to 
remain  In  full  force  and  eftect 

"  'Thomas  M.  Wright 
"  'Uriah  B.  Wright 

Ms 

"  'WUllam  X  Wright 

mark. 
•*  'Joseph  N.  Taylor. 
"  'L.  C.  Mattox. 

"•Witness:    H.  W.  Ramsey. 

-  'Filed  November  8,  1901.  U.  S.  Wright, 
County  Clerk. 

"  'Approved  by  the  court  M.  A.  Clayton, 
P.  J.' 

—That  said  Wright  was  at  the  time  of  said 
appointment  a  qualified  and  legal  voter  of 
the  state  of  Missouri,  and  a  resident  thereof 
for  one  year  at  least  a  male  citizen  over 
twenty-one  years  of  age,  and  in  all  respects 
duly  qualified  to  hold  the  office  of  recorder 
of  deeds  within  and  for  said  county,  and 
to  vaetorm  the  duties  thereof.  Informant 
states  that  upon  said  Thomas  M.  Wright  be- 
ing appointed,  commissioned,  and  qualified 
M  afcweeaid,  he  became  entitled  to  the  office, 
and  that  respondent  herein  now  unlawfully 
and  unjustly  deprives  him  thereof.  Where- 
fore Informant  prays  a  Judgment  of  ouster 
may  be  rendered   against  respondent,  and 


for  such  other  orders  in  the  premises  as  the 
court  may  deem  proper.  Edward  C.  Crow, 
Attorney  GeneraL" 

The  motion  for  Judgment  on  the  plead  lugs 
la  as  follows: 

"In  the  Supreme  Court  of  Missouri,  Divi- 
sion No.  2,  October  Term,  1001.  State  of 
Missouri  ex  tnformatione  Edward  C.  Crow, 
Attorney  General,  Informant,  vs.  William  C. 
Evans,  Kespondent.  Comes  now  the  Inform- 
ant, and  prays  the  court  to  render  Judgment 
on  the  pleadings  herein,  for  the  reason  that 
respondent  has  shown  no  title  to  the  office, 
and  on  the  face  of  the  pleadings  the  state  Is 
entitled  to  a  Judgment  of  ouster  against  him. 
Edward  C.  Crow,  Attorney  General." 

The  duly-certlfled  copy  of  the  order  of  the 
county  court  of  Crawford  county  made  on 
the  6th  day  of  November,  1901,  and  filed  as 
an  exhibit,  and  made  pa'rt  of  the  attorney 
general's  reply,  recites  that  it  appeared  to 
the  court  from  the  official  census  that  Craw- 
ford county  had  a  population  of  more  than 
10,000  Inhabitants,  and  that  the  circuit  clerk 
of  said  county  had  been,  and  was  then,  exer- 
cising and  performing  the  duties  of  recorder 
of  deeds  of  said  county.  It  was  thereupon 
ordered  by  the  court  that  the  office  of  the 
circuit  clerk  and  recorder  of  deeds  be,  and 
the  same  are,  divided  and  separated,  under 
authority  and  In  pursuance  of  sections  9079, 
9080,  Rev.  St  Mo.  1899;  and  a  copy  of  said 
order  was  directed  to  be  certified  to  the  gov- 
ernor of  Missouri.  The  governor  on  the  7th 
day  of  November,  1901,  appointed  Thomas  M. 
Wright  recorder  of  deeds  within  and  for  said 
county  of  Crawford,  and  a  commission  In 
due  form  of  law  was  delivered  to  him,  and, 
as  alleged,  said  Wright  took  the  oath  of  of- 
fice and  filed  his  bond. 

The  Attorney  General  and  Sam  B.  Jeffries, 
for  Informant  A.  L.  Reeves,  Henry  Clymer, 
and  H.  H.  Harrison,  for  respondent 

OANTT,  J.  (after  stating  the  facts).  This 
court  will  take  Judicial  notice  of  the  publish- 
ed official  census  of  the  United  States,  for 
the  purpose  of  determining  the  population  of 
the  several  counties  of  this  state  at  a  given 
period.  State  v.  Jackson  Co.  Ct,  89  Mo.  237, 
1  S.  W.  807;  State  v.  Wofford,  121  Mo.  61, 
25  S.  W.  851.  According  to  the  census  of 
1900,  Crawford  county  had  12,959  Inhabit- 
ants. Section  9079,  Rev.  St  Mo.  1899,  pro- 
vides for  the  division  of  the  office  of  circuit 
clerk  and  recorder  as  follows:  "In  every 
county  having  a  population  of  ten  thousand 
inhabitants.  It  shall  be  lawful  for  the  coun- 
ty court  to  make  an  order  separating  the 
offices  of  circuit  clerk  and  recorder  of  deeds." 
Section  0080  of  the  same  Revised  Statutes 
provides  that  If  the  order  mentioned  In  the 
next  preceding  section  shall  be  made  12 
months  next  before  the  time  provided  for  the 
election  of  a  recorder,  an  election  shall  be 
ordered  for  the  purpose  of  filling  said  office^ 
to  be  held  not  exceeding  40  days  thereafter^ 
but.  If  the  order  is  made  within  12  month^ 
next  before  the  time  provided  for  the  ele< 
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Hon  of  a  recorder,  the  govemor  of  tbe  state, 
on  being  notlQed  by  the  county  court  of  the 
fact,  shall  appoint  some  suitable  person  as 
recorder,  who  shall  bold  his  office  until  his 
successor  is  duly  qualified,  and  shall  receive 
all  the  books  and  papers  pertaining  to  said 
office,  and  the  ctarcult  clerk  shall  deliver  tx> 
him  all  books  and  papers  pertaining  to  tbe 
office  of  recorder.  It  will  be  observed  that 
the  order  dividing  the  offices  made  by  the 
county  court,  and  the  appointment  of  the 
governor,  were  within  12  months  next  before 
the  time  provided  for  the  election  of  a  re- 
corder of  said  county  under  the  statutes  of 
this  state,  as  that  election  wIU  be  held  on  the 
first  Tuesday  after  the  first  Monday  in  No- 
vember, 1902,  or  November  4,  1902.  The 
county  of  Crawford  having  a  population  of 
over  10,000  inhabitants  on  the  6th  of  No- 
vember, 1901,  and  the  county  court  having 
on  that  day  made  its  order  separating  the 
offices  of  drcnlt  clerk  and  recorder  of  deeds, 
and  that  order  having  been  duly  certified  to 
the  governor,  and  the  governor  having  ap- 
pointed Thomas  M.  Wright  recorder  of  deeds 
within  and  for  said  county  until  his  succes- 
sor shall  be  elected  and  qualified,  it  is  ob- 
vious that  the  only  question  presented  by  the 
pleadings  In  this  case  Is  whether  the  respond- 
ent, the  circuit  clerk  of  said  county,  has  such 
a  vested  right  in  and  to  the  emoluments  of 
the  office  of  recorder  of  deeds  for  said  coun- 
ty by  virtue  of  bis  election  as  circuit  clerk 
and  ex  officio  recorder  of  deeds  of  said  coun- 
ty on  November  8,  1898,  that  the  order  of  the 
county  court  separating  said  offices,  and  the 
appointment  of  the  governor,  cannot  affect 
his  title  thereto.  It  may  be  well  to  note  that 
tbe  statutory  provisions  found  In  sections 
9079,  9080,  Rev.  St  1899,  were  in  force  long 
prior  to  the  election  of  respondent  to  the 
office  of  circuit  clerk  and  ex  officio  recorder 
in  November,  1898.  A  person  in  the  posses- 
sion of  a  public  office  created  by  the  legisla- 
ture has  no  such  vested  Interest  or  private 
property  therein  that  it  cnuuot  be  modified 
or  repealed  by  the  legislature  which  created 
it  Such  offices  are  not  held  by  grout  or  con- 
tract, but  are  subject  to  such  modifications 
and  changes  as  the  legislative  branch  of  th« 
government  may  deem  It  necessary  or  ad- 
visable to  enact  unless  inhibited  by  tbe  con- 
stltutlon.  This  is  the  law  of  this  state,  and 
generally  in  tbe  United  States.  State  v.  Da- 
vis, 44  Mo.  181.  As  said  by  the  supreme 
court  of  the  United  States  In  Butler  t.  Penn- 
sylvania, 10  How.,  loc.  cit  416,  18  L.  Ed.  478: 
"The  selection  of  officers  who  are  nothing 
more  than  agents  for  the  effectuating  of  such 
public  purposes  is  a  matter  of  public  conven- 
ience or  necessity,  and  sov  too,  are  the  pe- 
riods for  the  appointments  of  such  agents; 
but  neither  the  one  nor  the  other  of  these 
arrangements  can  constitute  any  obligation 
to  continue  such  agents  or  to  reappoint  them 
after  tbe  measures  which  brought  them  Into 
being  shall  have  been  found  useless,  shall 
have  been  fulfilled,  or  shall  have  been  abro- 
gated as  even  detrimental  to  the  well-being 


of  the  public.  *  *  *  It  foOowa,  tben,  np- 
on  principle,  tbat  in  every  perfect  or  compe- 
tent government  tbae  must  exist  a  general 
power  to  enact  and  to  repeal  lawa,  and  t» 
create  and  change  or  discontinue  the  agents 
designated  for  the  execntion  of  those  laws." 
Accordingly  it  was  ruled  in  that  case  that  a 
statute  changing  the  term  and  the  compensa- 
tion of  officers,  by  which  the  then  incnmbents 
were  deprived  of  a  part  of  the  term  they 
wonld  otherwise  have  enjoyed,  was  not  a  vio- 
lation' or  impairment  of  a  contract  within 
the  protection  of  tbe  constitution  of  the  Unit- 
ed States.  That  doctrine  has  been  nnlver- 
sally  accepted  by  the  courts  of  this  and  the 
other  states.  Mechem,  Pub.  Off.  H  463-464; 
Kooniz  V.  Franklin  Co.,  76  Pa.  164;  People 
V.  Van  Gaskln,  6  Mont  852,  6  Pac.  80;  Bryan 
V.  Cattell,  15  Iowa,  6S8;  Denver  r.  Hobart 
10  Nev.  28;  Prince  t.  SklUin.  86  Am.  Bep. 
826;   People  t.  Sqnirea,  14  CaL  IS. 

It  necessarily  follows  that  as  Evans,  the 
respondent  held  an  office  created  by  the  leg- 
islature, by  virtue  of  being  circalt  clerk,  the 
legislature  had  the  power,  in  Its  wisdom,  ei- 
ther to  abolish  the  office,  or  to  separate  it 
from  the  office  of  circuit  derk,  and  provide 
for  its  occupancy  either  by  electicm  or  ap- 
pointment without  infringing  any  vested 
right  which  be  had  therein.  As  the  county 
court  lawfully  separated  the  offices,  and  tbe 
office  of  recorder  is  no  longer  appendant  to 
bis  office  as  circuit  clerk,  he  has  usorped  and 
Intruded  Into  it  since  the  appointment  and 
qoaliflcation  of  Wright  the  governor's  ap- 
pointee, and  the  writ  ct  ouster  ia  awarded, 
with  tbe  costs  of  this  proceeding. 


KBECHTER   v.   GROFB.! 

(Supreme  Oonrt  of  Missouri,  Division  N«.  1. 

Dec.  17,  1901.) 

WILLS— DHVTSB— BOUNDARIES-DESCRIPTION— 
PRIOR  OCCUPANCY— "MORE  OR  LESS." 

1.  Where  a  will,  in  devisine  two  contiguoiu 
lots  of  land,  gives  tbe  dimensions  of  the  west- 
prly  lot  in  clear  and  unambignons  terms,  and 
describfss  the  other  lot  as  lying  next  east  there- 
of, the  dividing  line  so  defined  is  not  controlled 
or  varied  bjr  the  fact  that  testator  had  con- 
structed insignificant  improvements  for  the  use 
of  tenants  occupying  such  respective  lots,  the 
dividing  line  of  which  improvements  did  not 
corresnond  with  the  Une  of  such  devise. 

2.  where  testatrix  in  her  will  defined  the 
boundaries  of  city  lots  devised,  to  tbe  inch,  the 
nse  of  the  words  "more  or  less"  could  not  have 
been  meant  to  cover  a  distance  of  eiglit  or  ten 
feet 

Appeal  from  St  Louis  circuit  court:  Jaa. 
E.  Wlthrow,  Judge. 

Action  by  Fhllomena  Krechter  against 
Mary  Grofe.  From  a  Judgment  for  defend- 
ant plaintiff  appeals.    Affirmed. 

0.  J.  &  R.  Lee  Mudd,  for  appellant  Frank 
A.  Hobeln,  Edw.  F.  Qaresche,  and  Fiedk.  A. 
Wlslizenns,  for  reqtondent. 

BRACE,  P.  J.  This  Is  an  action  In  eject- 
ment tried  bef(»e  the  court  without  a  Jury, 


*  Itehearing  denied  Jannarr  U,  UU. 
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In  wblcb,  at  tiie  close  of  plaintiff's  evidence, 
the  court  declared  the  law  to  be  "that  the 
facts  prore4  by  the  evidence  offered  by  the 
plaintiff  are  not  sufficient  to  support  the 
plaintiff's  contention."  Thereupon  the  plain- 
tiff took  a  nonsuit,  with  leave;  and,  her  mo- 
tion to  set  the  same  aside  having  been  over- 
ruled, she  appealed. 

On  tbe  6th  of  May,  1896,  Mrs.  Theckla 
Krediter  died  seised  and  posseased  of  the 
real  estate  shown  in  shadings  on  the  follow- 
taig  plat: 


"Said  tract  conUlning  a  front  of  85  ft  4 
inches  on  north  line  of  Magnolia  Ave.,  and 
extending  northwardly  to  an  alley,  on  the 
south  line  of  which  It  has  a  width  of  78  feet 
4  inches;  said  tract  being  bounded  east  by 
California  Ave.,  and  on  the  weart  by  the  lot 
conveyed  by  PhlL  Krechter  to  Oath.  Zelheo- 
der,"  etc. 

By  her  last  will  and  testament,  duly  admit- 
ted to  probate,  she  devised  this  property  as 
follows:  "Second.  It  Is  my  will,  and  I  here- 
by direct,  that  all  the  real  estate  owned  by 
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me  In  dtr  block  No.  2076  (alias  number  2067), 
of  the  city  of  St  Louis,  Missouri,  shall  be  dis- 
posed of  in  manner  following:  That  Is  to 
say,  1  deylse  and  give  to  my  daughter  Mary 
Grofe  that  certain  brick  building  known  as 
number  2801  Magnolia  avenue,  In  said  city 
of  St  Louis,  Mo.,  together  with  the  lot  of 
land  on  which  It  stands,  fronting  32  feet  and 
6  Inches,  more  or  less,  on  the  north  line  of 
Magnolia  avenue,  by  depth  northwardly  of 
156  feet  more  or  less,  to  an  alley  15  feet 
wide,  on  which  said  lot  has  a  front  of  26 
feet  more  or  less,  to  hare  and  to  hold  the 
same  unto  her,  her  heirs,  and  assigns,  for- 
ever. The  said  lot  Is  bounded  as  follows:  On 
the  east  by  California  avenue,  south  by  Mag- 
nolia avenue,  and  north  by  said  alley.  The 
foregoing  devise  Is  made,  however,  on  the 
following  condition:  That  she,  the  said  Mary 
Grofe,  shall  pay  or  cause  to  be  paid  out  of 
the  land  so  devised  the  sum  of  thirty-flve 
hundred  ($3,500)  dollars,  whereof  the  sum  of 
two  thousand  ($2,000)  dollars  shall  be  paid 
unto  my  said  daughters  Helena  Krechter, 
now  Sister  Thekla,  and  Katharine  Krechter, 
now  Sister  Johanna,  share  and  share  alike, 
and  the  balance  of  fifteen  hundred  ($1,500) 
dollars  thereof  shall  be  paid  to  my  executor 
herein,  and  shall  be  used  for  the  payment  of 
all  my  just  debts,  my  funeral  expenses,  and 
the  three  legacies  hereinafter  mentioned,  for 
$100.00  each;  and  the  surplus.  If  any,  shall 
be  paid  over  to  the  residuary  legatee  named 
In  this,  my  will.  I  devise  and  give  unto  my 
daiighter  Phllomena  Krechter  that  certain 
brick  building  known  as  number  2Si08,  north 
side  of  Magnolia  avenue.  In  said  city  of  St 
Louis,  Mlssonrl,  together  with  the  lot  of  land 
thereto  belonging,  having  a  front  of  27  feet 
and  9  Inches,  more  or  less,  on  the  north  side 
of  Magnolia  avenue,  by  a  depth  northward- 
ly of  156  feet  more  or  less,  to  an  alley  15 
feet  wide,  and  being  bounded  on  the  east  by 
property  hereinbefore  devised  to  my  said 
daughter  Mary  Grofe,  and  on  the  south  by 
Magnolia  avenue,  and  north  by  said  alley: 
provided,  however,  that  she,  the  said  Phllo- 
mena Krechter,  shall  pay  or  cause  to  be 
paid  unto  my  said  daughter  Emma  Kessel- 
belm,  out  of  the  realty  so  devised,  the  sum 
of  two  .thousand  ($2,000)  dollars.  I  do  fur- 
ther direct  that  the  several  amoimts  charged 
against  my  said  daughters  Mary  Grofe  and 
Phllomena  Krechter,  respectively,  as  speci- 
fied herein,  shall  be  paid  by  each  of  them 
within  12  months  from  the  probate  of  this, 
my  will,  and  without  interest.  I  devise  and 
give  unto  my  daughter  Emma  Kesselhelm  a 
certain  lot  of  ground  situated  in  city  block 
No.  2076  of  the  city  of  St  Louis,  Mo.,  front- 
ing 25  feet  more  or  less,  on  the  north  side  of 
Magnolia  avenue,  by  a  depth  northwardly  of 
156  feet  more  or  less,  to  an  alley  15  feet 
wide,  and  being  bounded  south  by  Magnolia 
avenue,  north  by  said  alley,  east  by  property 
herein  last  above  devised  to  Phllomena 
Krechter,  and  west  by  property  now  or  for- 
merly bdonglng  to  Catherine  Zellahaber,  to 


have  and  hold  the  same  unto  her,  her  heirs 
and  assigns,  forever." 

This  tract  was  all  inclosed,  but  there  were 
no  division  fences.  The  building  No.  2801 
and  2803,  mentioned  in  the  will  and  shown 
upon  the  plat  1b  a  double,  three-story  brick 
house,  divided  Into  two  by  a  partition  walL 
It  fronts  on  Magnolia  avenue,  running  back 
northwardly  65  feet  8  Inches,  at  right  angles 
with  that  avenue.  The  line  of  the  partition 
wall  extended  back  straight  from  the  rear 
of  the  building,  in  that  directi<m,  to  the  alley. 
Is  indicated  on  the  plat  by  the  red  i  dotted 
line.  The  triangular  piece  of  land  between 
that  line  and  the  black  line  next  west  of  it 
is  the  land  sued  for.  It  appears  from  the 
evidence:  That  the  brick  building  was  erect- 
ed In  1890,  and  since  has  been  occupied  by 
tenants  using  the  lower  story  as  stores,  and 
the  ni^er  stories  as  dwellings.  That  it  is 
supplied  with  water  from  the  main  in  Mag- 
nolia avenue,  and  each  house  had  separate 
pipes  from  the  street  and  separate  meters; 
and  the  upper  stories  of  each  are  also  sup- 
plied with  water-closets.  That  a  frame  porch 
about  8  feet  wide  In  the  rear  of  the  building 
extends  the  whole  length  of  It  the  eastern 
end  of  which  conforms  to  the  west  line  of 
California  avenne,  which  does  not  run  at 
right  angles  with  Magnolia  avenue.  That 
shortly  after  the  building  was  erected  a  7  by 
9,  one-story,  frame  privy,  distant  about  26 
feet  from  the  rear  of  the  porch,  was  built 
and  in  the  rear  of  it  two  hydrants  were  pla- 
ced,  over  which  was  afterwards  erected  a 
one-story,  12x12,  frame  shed,  used  as  a  wash 
house  by  some  of  the  tenants.  The  hydrants 
were  fed  by  separate  pipes  extended  from 
the  separate  water  pipes  of  each  house,  about 
on  the  line  indicated  by  the  black  dotted  ^ 
line  on  the  plat;  and  in  the  rear  of  the  tract 
was  erected  a  line  of  sheds,  for  coal,  wood, 
hay,  etc.,  fronting  on  the  alley,  and  extending 
the  whole  width  of  the  tract  The  privy  was 
divided  by  a  wooden  partition  hito  two  com- 
partments, and  a  division  of  the  wash  house 
was  Indicated  by  the  slight  projection  of  a 
wooden  partition  from  its  south  wall  In  the 
direction  of  the  hydrants,  on  a  line  with  that 
in  the  privy.  That,  as  a  rule,  the  tenants  in 
No.  2801  used  the  east  compartment  of  the 
privy,  the  east  hydrant  and  that  side  of  the 
wash  house,  and  the  tenants  of  No.  2803 
used  the  west  compartment  of  the  privy,  the 
west  hydrant  and  the  west  side  of  the  wash 
house,  and  that  these  outhouses  were  built 
and  so  used  under  the  directions  of  the  testa- 
trix. And  upon  these  facts  the  plaintiff  con- 
tends, as  the  dotted  red  line  aforesaid,  being 
an  extension  of  the  line  of  the  partition  wall 
of  the  main  building  to  the  alley,  is  In  line 
with  the  partition  of  the  privy,  and  the  par- 
tition indicating  a  division  of  the  wash  house, 
and  runs  between  the  two  hydrants,  that  this 

>  The  red  dotted  line  hera  referred  to  la  tbc>  black 
dotted  U&e  in  the  plat. 

*  The  black  dotted  line  here  referral)  tO'  is  the 
heavy  line  In  the  plat  ^^,<.r\~ 
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extended  line  la  the  east  Une  of  the  lot  de- 
vUed  to  her  by  the  will,  and  hence  she  baa 
title  to  the  triangular  piece  of  land  aforesaid, 
and  the  Judgment  of  the  court  ought  to  have 
been  in  her  favor.  The  fault  of  this  conten- 
tion Is  that  there  is  nothing  In  the  will  to 
support  it.  Whatever  may  have  been  the 
view  and  intentions  of  Mrs.  Krechter  at  the 
time  she  had  these  little,  Insignidcant  struc- 
tnres  erected  for  the  convenience  of  her  ten- 
ants, !b  a  matter  of  no  moment,  so  far  as  the 
present  inquiry  is  concerned.  Bradley  v. 
Bradley,  24  Ho.  811.  The  will  itself  is  clear 
and  unambiguous,  and  needs  no  explanation 
from  extrinsic  facts  or  circumstances.  The 
defendant  vras  to  have  house  No.  2801,  and 
the  lot  on  which  It  stands,  which  lot  she  says 
fronts  32  feet  6  Inches  on  Magnolia  avenue, 
with  a  depth  of  156  feet  back  to  the  alley, 
on  which  It  has  a'  front  of  26  feet,  and  is 
hounded  on  the  east  by  California  avenue, 
south  by  Magnolia  avenue,  and  north  by  the 
alley.  The  use  of  the  conventional  words 
"more  or  lees"  in  this  will.  In  which  the  tes- 
tatrix is  dealing  with  measurements  to  the 
Inch,  la  of  little  or  no  significance,  and  could 
not  have  been  meant  to  cover  a  distance  of 
8  or  10  feet.  So  that  by  this  contention  the 
lot  thus  speciflcaUy,  minutely,  and  to  the 
Inch  described  in  the  will,  is  reduced  from 
one  having  a  front  of  26  feet  to  one  having  a 
front  of  only  17  feet  2  inches,  on  the  alley, 
while  tbe  lot  given  to  the  plaintiff,  and  which 
was  to  be  bounded  on  the  east  by  the  lot 
given  to  tbe  defendant  as  thus  described,  is 
correspondingly  enlarged.  There  is  nothing 
in  tbe  win  to  warrant  such  a  construction, 
and  tbe  court  was  right  In  refusing  to 
adopt  It. 

The  Judgment  of  tbe  circuit  court  is  af- 
firmed.   All  concnr. 


STATE  ex  inf.  FOLK  v.  TALTY  et  aL 

(Supreme  Court  of  Missonri,  Division  No.  2. 

Jan.  14. 1002.) 

QOO  WARRANTO— INSTITUTION   OF  ACTION- 
DISCRETION. 

Under  Act  March  20,  1872  (Sess.  Acts 
1871-72,  pn.  06,  67;  Rev.  St  1889,  S  4457), 
providing  that  in  case  any  person  shall  usurp 
an  oOlce  tbe  attorney  general  or  the  circuit  at- 
torney shall  exhibit  an  information  in  the  na- 
tnre  of  a  quo  warranto  at  tbe  relation  of  a 

C>n  desiring  to  prosecute  it,  and  when  it 
been  filed  it  shall  not  be  dismissed  with- 
OQt  consent  of  the  relator,  the  exbihiting  of 
the  writ  is  within  the  discretion  of  the  attor- 
Bej  general  or  circuit  attorney,  and  the  exer- 
dae  of  such  discretion  can  be  interfered  wilJi 
only  for  clear  abuse  thereof. 

Application  by  tbe  state,  on  tbe  informa- 
tion of  Joseph  W.  Folk,  for  writ  of  prohibi- 
tion to  John  A.  Taity  and  William  G.  Buech- 
ner.    Oranted. 

Edward  C.  Crow,  Atty.  Gen.,  for  relator. 
C.  W.  Bntledge,  for  respondents. 

BTJROESS,  J.  On  tbe  18th  day  of  Jons, 
1801,  Joseph  W.  Folk  wa9  circuit  attorney 


witblu  and  for  the  city  of  St  lyouls,  and 
Thomas  J.  Buckley  was  a  member  of  the 
house  of  delegates  from  the  Twenty-Fourth 
ward  in  said  city.  And  on  that  day  the 
state  of  Missouri,  at  the  relation  of  William 
G.  Buechner,  presented  a  petition  to  one  of 
the  Judges  of  the  circuit  court  of  said  city 
(the  Honorable  John  A.  Talty),  in  which  be 
alleged  that  he  was  legally  elected  to  the 
position  then  and  now  unlawfully  held  by 
said  Thomas  J.  Buckley,  and  requested  that 
a  writ  of  mandamus  be  issued,  commanding 
Joseph  Folk,  as  circuit  attorney  for  said  city, 
to  exhibit  an  Information  against  said  Thom- 
as J.  Buckley  to  oust  him  from  his  seat  as 
a  member  of  the  bouse  of  delegates  as  afore- 
said; and  In  pursuance  of  said  request  the 
Honorable  John  A.  Talty,  as  Judge  of  the 
circuit  court  of  said  city  as  aforesaid,  did 
on  the  day  named,  in  vacation,  issue  an  al- 
ternative writ  of  mandamus,  commanding 
Folk,  as  circuit  attorney,  to  sign  and  ex- 
hibit an  Information  in  said  Talty's  court.  In 
tbe  nature  of  a  quo  warranto,  at  the  rela- 
tion of  William  O.  Buechner,  against  Back- 
ley,  requiring  him  to  show  by  what  author- 
ity he  used  and  enjoyed  the  rights,  liberties. 
and  privileges  as  a  member  of  the  house  of 
delegates  of  the  city  of  St  I.iOul8  from  tbe 
Twenty-Fourth  ward.  On  the  20tb  of  June, 
1901,  Folk  made  application  to  the  presiding 
Judge  of  division  No.  2  of  the  supreme  court 
for  a  writ  of  prohibition  to  prohibit  Judge 
Talty  from  further  proceeding  with  the 
case,  which  said  application  was  as  follows: 

"In  the  Supreme  Court  of  the  State  ef  Mis- 
souri, April  Term,  1001,  Division  No.  2 
Thereof.  State  ex.  rel.  Jos^h  Folk,  Relator, 
vs.  John  A.  Talty  and  William  6.  Buechner, 
Respondents.  Relatw  states  that  he  was  on 
tbe  6th  day  of  November,  1900,  duly  elected 
circuit  attorney  within  and  for  the  Eighth 
Judicial  circuit  of  Missouri,  and  thereafter, 
in  due  time  and  In  the  proper  manner,  legal- 
ly qualified,  and  became  and  is  now  the  cir- 
cuit attorney  for  the  Eighth  Judicial  circuit, 
and  exercises  the  powers  and  duties  of  said 
office;  that  John  A.  Talty  Is  one  of  the 
Judges  of  the  Eighth  Judicial  circuit  of  the 
state  of  Missouri,  commissioned  and  legally 
qualified  and  acting  as  such,  presiding  over 
division  No.  7  of  tbe  circuit  court  of  the  city 
of  St  Tx>uls;  that  William  G.  Buechner  is  a 
citizen  of  tbe  city  of  St  Tx>nls  and  the  state 
of  Missouri.  Relator  states  that  on  the  17tb 
day  of  June,  1901,  there  was  filed  In  the  of- 
fice of  the  clerk  of  the  circuit  court  in  the 
city  of  St  Louis,  and  presented  to  the  Hon- 
orable John  A.  Talty,  Judge  of  division  No. 
7  of  the  circuit  court.  In  vacation,  at  tbe 
June  term,  1901,  on.  the  18th  day  of  June, 
1901,  a  petition  praying  for  writ  of  manda- 
mus, which  petition  Is  in  words  and  figures 
following,  to  wit: 

"  'State  of  Missouri,  City  of  St  Louis— ss.: 
In  the  Circuit  Court,  June  Term,  1901.    Peti- 
tion for   Mandamus.     State  of   Missouri,   alj^ 
the  Relation  of  William  G.  Buechner,  Peti- 
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tloner,  Ta.  Joseph  W.  Folk,  Circuit  Attorney 
within  and  for  tbe  Eighth  Judicial  Circuit, 
Defendant  (1)  Tbe  peUtl<m  of  WlUlam  G. 
Buecbner  respectfully  represents  to  tbe  court 
that  on  Tuesday,  the  2d  day  of  AprU,  1901, 
at  the  city  of  St  Iiouis,  Missouri,  an  election 
was  duly  held  for  certain  otBcers  In  and  for 
Bald  city,  Including  a  member  of  the  house 
of  delegates  of  the  municipal  assembly  from 
each  ward  of  said  city  for  a  term  of  two 
years  from  and  after  that  date.  (2)  That  at 
said  election  William  G.  Buechner,  the  peti- 
tloner,  one  Thomas  J.  Bucldey,  one  Felix 
Lawrence,  and  one  M.  Ballard  Dunn  were 
candidates,  and  the  only  candidates  In  the 
Twenty-B'ourth  ward  of  said  city,  for  mem- 
ber  of  the  house  of  delegates  aforesaid  from 
said  ward;  that  your  petitioner  received  the 
highest  number  of  legal  votes  cast  in  said 
ward  for  said  office  at  said  election;  that  the 
judges  of  election  in  tbe  various  precincts  of 
said  ward  duly  canvassed  tbe  votes  cast  for 
said  office  at  said  election,  and  certified  the 
same  results  to  the  board  of  election  com- 
missioners for  the  city  of  St  Loois,  Missouri; 
that  tbe  said  board  of  election  commission- 
ers, In  accordance  with  tbe  law,  canvassed 
and  added  up  the  correct  returns  of  tbe 
Judges  of  election  of  the  Twenty-Fourth 
ward  for  member  of  tbe  bouse  of  delegates 
from  said  ward,  and  found  and  declared,  ac- 
cording to  law,  that  your  petitioner  bad  re- 
ceived 1,827  votes,  Thomas  J.  Bucldey  1,822 
votes,  Felix  Lawrence  922  votes,  and  M.  Bal- 
lard Dunn  18  votes,  for  said  office,  and  that 
your  petitioner,  having  received  the  highest 
number  of  votes  cast  for  said  office,  was  tbe 
duly-elected  candidate;  that  the  said  board 
of  election  commissioners  on  the  6tb  day  of 
April,  1901,  Issued  to  your  petitioner  a  cer- 
tificate of  election  for  said  office  as  provided 
and  required  by  law;  that  on  the  6tb  day  of 
April,  1901,  your  petitioner  tool^  and  sub- 
scribed the  oath  of  office  before  tbe  city  reg- 
ister of  said  city,  as  prescribed  by  tbe  char- 
ter of  said  city;  and  that  he  then  was  and 
became  qualified  in  every  respect  to  sit  and 
act  as  a  member  of  tbe  bouse  of  delegates 
aforesaid  from  tbe  said  Twenty-Fourth 
ward.  (3)  Petitioner  states  that  at  the  time 
of  his  said  election  he  possessed  and  be  now 
possesses  all  of  tbe  qualifications  required 
by  the  charter  of  tbe  city  of  St  Louis  to  be 
IKissessed  by  members  of  said  bouse  of  dele- 
gates; that  at  the  time  of  his  election  be 
bad  attained  the  age  of  at  least  25  years; 
had  been  a  citizen  of  tbe  United  States  and 
of  the  city  of  St  Louis  at  least  three  years, 
and  of  the  Twenty-Fourth  ward  of  said  city 
for  at  least  two  years,  next  before  said  elec- 
tion; be  Is  not  and  bad  not  at  that  time 
been,  directly  or  indirectly  Interested  In  any 
contract  with  tbe  said  city,  or  with  any  de- 
partment or  institution  thereof;  was  not  In- 
debted to  the  city  or  state  on  account  of  any 
tax;  and  has  never  been  convicted  of  mal- 
feasance in  office,  bribery,  or  other  corrupt 
practices  or  crimes;  and  that  be  bad  paid  city 


and  state  taxes  Cor  two  years  next  before 
said  election.  (4)  Petitioner  further  states  to 
the  court  tliat  on  tbe  organization  of  the 
bouse  of  delegates  aforesaid,  to  wit,  on  the 
6tb  day  of  April,  1901,  tbe  duly-appointed 
committee  on  credentials  of  tbe  members  of 
said  bouse  of  delegates  submitted  a  report  to 
said  house  in  which  it  was  stated  that  cer- 
tain members  (among  them,  William  G. 
Buecbner,  your  petitioner,  from  tbe  Twenty- 
Fourth  ward)  bod  received  their  certificates 
of  election  from  the  election  commissioners 
of  said  city,  and  had  duly  qualified  before 
the  city  register  of  said  city,  which  report 
was  unanimously  adopted  by  said  house  of 
delegates,  and  spread  on  tbe  Journal  of  tbe 
proceedings  of  said  bouse;  titat  thereby  peti- 
tioner was  admitted  to,  and  thereafter,  and 
until  tbe  time  hereinafter  stated,  did  occupy 
his  seat  in,  said  bouse  of  delegates  as  mem- 
ber thereof  from  the  Twenty-Fourth  ward  of 
said  city,  and  was  fully  recognized  by  said 
house  of  delegates  as  a  lawfully  elected  mem- 
ber thereof;  that  he  was  called  upon  and  per- 
mitted to  vote  on  various  measures  and  pro- 
ceedings had  In  said  bouse,  and  in  every  way, 
manner,  and  form  declared  and  proclaimed  to 
be  a  member  of  said  house,  and  fully  confirm- 
ed in  his  right  and  title  to  bis  seat  in  said 
house  as  such  member.  (6)  And  petitioner 
further  states  to  the  court  that  thereafter, 
to  wU,  on  the  9tb  day  of  April,  1901,  said 
Thomas  J.  Bucliley,  conspiring  with  a  ma- 
jority of  the  members  of  said  bouse  of  dele- 
gates to  unlawfully  deprive  petitioner  of  bis 
seat  in  said  bouse  of  delegates,  caused  and 
procured  to  be  brought  before  said  bouse  a 
contest  of  tbe  election  of  your  petitioner,  said 
Buckley  claiming  therein  to  have  received  a 
higher  numt>er  of  votes  than  petitioner  for 
said  office  at  said  election,  and  thereupon  said 
house  of  delegates,  in  pursuance  of  the  con- 
spiracy aforesaid,  against  the  protest  of  pe- 
titioner, and  without  authority  of  law,  took 
and  assumed  Jurisdiction  to  Judicially  deter- 
mine said  contest  of  election  of  said  Buckley 
against  the  petitioner;  that  said  house  of 
delegates,  without  previous  notice  to  peti- 
tioner, and  without  giving  petitioner  an  op- 
portunity to  be  beard,  or  to  defend  his  rights 
to  his  said  seat,  by  a  mere  majority  vote  de- 
clared petitioner's  seat  vacant  and  that  said 
Buckley  bad  been  duly  elected  thereto,  and 
that  he  had  received  a  majority  of  votes  at 
the  election  aforesaid  for  said  office,  and 
ejected  petitioner  from  bis  seat  and  install- 
ed said  Buckley  therein.  (6)  Petitioner  states 
that  from  that  time  until  the  filing  of  this 
petition,  the  said  Thomas  J.  Buckley,  with- 
out legal  warrant  certificate  of  Section, 
grant  or- right  whatsoever,  has  held,  used, 
and  enjoyed  the  office  of  member  of  tbe  house 
of  delegates  from  the  Twenty-Fourth  ward; 
that  he  has  usurped,  intruded  into,  and  un- 
lawfully held  said  office,  and  still  does  usurp. 
Intrude  into,  and  unlawfully  hold  and  exer- 
cise said  office  at  tbe  city  of  St  Louis,  Mis- 
souri, aforesaid,  In  contempt  of  and  to  tbe 
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great  damage  aad  prejudice  ct  the  anthorlty 
of  the  state  of  Miasonrl,  aad  to  the  great  and 
iiTcparable  damage  and  prejudice  of  this  pe- 
titioner. (7)  Petitioner  further  states  that 
the  defendant  Joseph  W.  Folic  Is  the  circuit 
attorney  within  and  for  the  Blghth  Judicial 
circuit  of  the  state  of  Missouri;  that  peti- 
tioner apidied  to  said  circuit  attorney,  and 
requested  him,  in  his  official  capacity,  to 
exhibit  to  this  honorable  court  an  informa- 
tion in  the  nature  of  a  quo  warranto,  at  Uie 
lelatiom  of  this  petitioner,  against  the  said 
Thomas  J.  BucUey,  according  to  the  stat- 
ute in  such  cases  made  and  provided,  to  oust 
said  Buckley  from  petitioner's  seat  in  said 
house  of  delegates;  that  petitioner  presented 
and  submitted  to  said  circuit  attorney  a  pe- 
tition in  due  form,  in  the  nature  of  a  quo 
warranto,  containing  a  statement  of  the  facts 
of  the  usurpation  of  said  Buckley  as  afore- 
said, and  stated  that  he  desired  to  prosecute 
such  a  proceeding  against  said  Buckley  at  his 
own  expense,  and  that  he  had  employed 
counsel  to  prosecute  such  proceeding  In  his 
own  behalf,  but  that  said  circuit  attorney.  In 
Tiolation  of  his  official  duty  to  the  state  of 
Uissourl,  and  of  his  duty  to  your  petitioner 
as  a  citizen  and  taxpayo:  and  the  rightful 
cUilmant  of  said  office,  and  with  a  wrongful 
determination  to  deprive  petitioner  of  said 
remedy,  and  to  leave  him  without  remedy 
hi  the  premises,  refused,  and  still  refuses,  so 
to  do.  Petitioner  states  that  be  has  applied 
to  Edward  C.  Crow,  the  attorney  general  of 
the  state  of  Uissourl,  and  requested  him  to 
exliibit  said  information  in  his  official  ca- 
pacity at  the  relation  of  petitioner,  and  stat- 
ed to  him  that  he  desired  to  prosecute  the 
same  at  bis  own  expense,  and  haG  employed 
eounscl  to  act  In  his  own  behalf,  but  that  said 
attorney  general  has  refused,  and  stlU  re- 
fuses, 80  to  do.  (8)  Petitioner  states  that  he 
is  without  further  remedy  in  the  premises, 
save  and  except  by  the  compulsory  process 
of  this  honorable  court  Wherefore  petition- 
er prays  that  by  writ  of  mandamus  the  said 
defendant  Joseph  W.  Folk,  circuit  attorney 
within  and  for  the  Kightb  Judicial  circuit 
aforesaid,  be  commanded  and  required  to 
sign  and  exhibit  in  this  court  an  information 
In  the  nature  of  a  quo  warranto  at  the  rela- 
tion of  this  petitioner  against  the  said  Thom- 
as J.  Buckley,  to  require  litm  to  show  by 
what  authority  he  claims  to  have,  use,  and 
enjoy  the  office,  rights,  liberties,  and  privi- 
leges of  member  of  the  house  of  delegates  of 
the  municipal  assembly  of  the  city  of  St 
Louis,  Missouri,  from  the  Twenty-Fourth 
ward  thereof,  and  for  such  other  process, 
orders,  and  remedies  in  the  premises  as  may 
to  the  court  se«n  meet  and  proper.  C.  W. 
Butledge,  Attorney  for  William  O.  Buechner, 
the  Petitioner. 

"  'State  of  Missouri,  City  of  St  Louis-ss.: 
William  O.  Buechner,  being  duly  sworn,  up- 
on his  oath  states  that  the  matters  and 
thhigs  stated  In  the  foregoing  petition  are 


true,  to  the  best  of  his  knowledge  and  be- 
lief.   Wm.  O.  Buechner,  Petitioner. 

"  'Subscribed  and  sworn  to  before  me  this 
17th  day  of  June,  A.  D.  1801.  My  term  ex- 
pires January  29th,  190S.  Albert  O.  Blanke, 
Notary  Public.  [SeeL]' 
—And  that  afterwards,  on  the  18th  day  ot 
June,  1901,  said  John  A.  Tatty,  acting  as 
Judge  of  division  No.  7  of  the  circuit  court  of 
St  Louis  city,  in  vacation,  at  the  June  term, 
1801,  Issued  an  alternative  writ  of  manda- 
mus commanding  the  said  Joseph  W.  Folk, 
circuit  attorney  of  the  Eighth  judicial  cir- 
cuit of  the  state  of  Missouri,  to  sign  and  ex- 
hibit an  Information  in  said  court  In  the  na- 
ture of  a  quo  warranto,  at  the  relation  of 
William  O.  Buechner,  against  the  aaid 
Thomas  J.  Buckley,  to  require  Iilm  to  ahAW 
by  what  authority  he  claims  to  have,  use, 
nnd  enjoy  the  office,  rightB,  liberties,  and 
privileges  of  a  member  of  the  bouse  of  dele- 
gates of  the  municipal  assonbly  of  the  city 
of  St  Liouis,  Missouri,  from  the  Tweniy- 
Fourth  ward  thereof,  or  to  appear  before 
said  circuit  court  in  court  room  No.  7  on  Fri- 
day, June  21,  1901,  at  ten  o'clock  a.  m.,  then 
and  there  to  show  cause.  If  any,  why  said 
Joseph  W.  Folk  should  not  so  file  said  infor- 
mation in  the  nature  of  a  quo  warranto 
aforesaid.  Relator  states  that  the  object 
and  nature  of  said  proceedings  of  mandamus 
is  to  compel  relator,  in  his  official  capacity 
as  circuit  attorney,  to  file  an  information  in 
quo  warranto  to  determine  a  contested  elec- 
tion for  membership  in  tbe  house  of  dele- 
gates in  the  Twenty-Fourth  ward  between 
William  a.  Buechner  and  Thomas  J.  Buck- 
ley; that  said  election,  contested  under  ar- 
ticle 3,  {  8,  of  the  charter  of  the  city  of  St 
Louis,  has  been  determined  by  said  house  of 
delegates;  and  that  under  said  article  S,  { 
8,  of  the  charter  of  the  city  of  St  I/>uis, 
each  house  of  the  municipal  assembly  'shall 
be  the  sole  Judge  of  the  qualification,  elec- 
tion and  return  of  Its  own  members'  (2  Rev. 
St.  1888,  p.  2481).  and  each  house  la,  under 
the  authority  vested  in  it  by  the  charter, 
legally  authorized  to  declare  all  that  constl- 
tutea  a  legally  elected  member  of  each  of 
said  respective  bodies  of  the  municipal  as- 
sembly. Relator  states  that  under  the  con- 
stitution and  the  laws  of  the  state  of  Mis- 
souri, the  relator  is  vested  with  an  official 
discretion  in  determining  whether  or  not  he 
will  file  a  quo  warranto  proceeding  against 
any  person  for  usurping  a  public  office,  and 
that  relator  did  exercise  his  dlBcretl<»i  In  this 
matter,  and  investigated  the  question,  and 
decided  that  it  was  bis  duty  to  refuse  to  in- 
stitute said  quo  warranto  proceedings  to  oust 
Thomas  J.  Buddey  as  a  member  of  the 
house  of  delegates,  fbr  the  reason  that  un- 
der the  constitution  and  laws  of  the  state 
of  Missouri,  after  the  house  of  delegatdi  had 
taken  up  the  matter  of  the  contest  between 
Buechner  and  Buckley  for  the  seat  in  the 
Twenty-Fourth  ward  of  the  city  of  St  Ijonia(> 
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In  said  house,  and  determined  the  same,  the 
said  finding  of  said  house  of  delegates,  and 
their  determination  as  to  the  right  and  au- 
thority of  Buechner  and  Buckley  In  the  mat- 
ter of  said  contest,  could  not  be  reviewed  in 
a  quo  warranto  proceeding.  And  relator 
states  that,  under  the  constitution  and  laws 
of  the  state  of  Missouri,  It  Is  made  the  duty 
of  the  supreme  court  to  see  that  the  circuit 
court  of  the  city  of  St.  Louis,  and  each  di- 
vision thereof,  and  the  judges  thereof,  as 
well  as  other  inferior  courts,  keep  within  the 
bounds  and  limits  of  their  respective  Juris- 
dictions prescribed  for  them  by  the  constitu- 
tion and  statutes  of  the  state.  Relator 
states  that  the  proceedings  In  the  circuit 
court  of  the  city  of  St.  Louis  before  John  A. 
Talty,  as  Judge  of  division  No.  7  thereof,  in 
vacation,  are  in  violation  of  the  constitution 
and  laws  of  the  state  of  Missouri,  and  to  the 
manifest  damage,  prejudice,  and  grievance 
of  the  relator  and  the  public,  and  are  wholly 
Illegal  and  void.  Relator  states  that  the  pro- 
ceedings aforesaid  now  being  had  la  the  cir- 
cuit court  of  the  city  of  St  Louis,  division 
No.  7  thereof,  is  a  direct  attempt  on  the  part 
of  said  circuit  court  to  try  in  a  quo  war- 
ranto proceeding  a  contested  election  case, 
and  determine  the  right  to  a  seat  In  the 
house  of  delegates  from  the  Twenty-Fourth 
ward  in  the  city  of  St.  Louis,  and  that  under 
the  constitution  and  laws  of  this  state  a  quo 
warranto  proceeding  Is  not  a  contested  elec- 
tion case,  within  the  meaning  of  the  consti- 
tution. Relator  further  states  that  said  pro- 
ceedhigs  in  the  circuit  court  of  the  city  of 
St  Louis,  division  No.  7  thereof,  Is  a  direct, 
Illegal,  and  unauthorized  attempt  to  deter- 
mine the  right  of  William  O.  Buechner  to  a 
seat  in  the  house  of  delegates  from  the 
Twenty-Fourth  ward  of  the  city  of  St.  Louis. 
Relator  further  states  that  said  proceedings 
In  said  circuit  court  in  the  city  of  St  Louis, 
division  No.  7  thereof,  is  a  direct  and  unau- 
thorized attempt  on  the  part  of  the  circuit 
court  of  the  city  of  St.  Louis,  division  No. 
7  thereof,  and  John  A.  Talty,  as  Judge  there- 
of, in  vacation,  to  direct  and  compel  relator, 
as  circuit  attorney  of  the  Eighth  Judicial  cir- 
cuit of  Missouri,  to  file  a  proceeding  in  quo 
warranto  to  determine  the  right  to  a  public 
office,  and  that  the  authority  and  power  to 
determine  when  and  under  what  circumstan- 
ces relator  will  file  a  quo  warranto  to  de- 
termine the  right  to  a  public  office  is  by  the 
constitution  and  laws  of  Missouri  vested  In 
the  circuit  attorney  of  the  city  of  St  Louis, 
and  that  relator  necessarily  has  an  official 
discretion  to  exercise  to  determine  the  ques- 
tion as  to  when  a  quo  warranto  should  be 
filed,  and  therefore  said  effort  of  said  circuit 
court,  and  said  John  A.  Talty,  as  judge  there- 
of, in  vacation,  is  an  unwarranted  and  un- 
lawful usurpation  of  power  and  Jurisdiction 
not  possessed  by  said  circuit  court  in  the 
city  of  St.  Louis,  division  No.  7  thereof,  nor 
by  said  John  A.  Talty,  as  Judge  thereof,  in 
vacation.    Relator  states  that  said  circuit 


court  of  the  city  of  St  Louis,  division  No. 
7  thereof,  nor  John  A.  Talty,  as  Judge  there- 
of, in  vacation,  has  no  power  or  authority 
by  mandamus  to  compel  relator  to  file  quo 
warranto  proceedings  to  determine  the  ques- 
tion as  to  whether  or  not  William  G.  Buech- 
ner Is  entitled  to  a  seat  In  the  house  of  del^ 
gates  from  the  Twenty-Fourth  ward  of  the 
city  of  St.  Louis.  Relator  states  that  it  be- 
longs peculiarly  to  the  supreme  court  to  put 
official  construction  upon  the  statutes  of  the 
state  of  Missouri,  and  the  constitution  there- 
of, and  the  common  law  of  this  state,  and 
that  It  Is  the  duty  of  the  supreme  court  to 
prohibit  the  circuit  court  or  any  division 
thereof,  or  any  judge  thereof.  In  the  city  of 
St  Louis,  or  any  other  inferior  court  from 
placing  any  construction  on  the  statute  or 
laws  or  constitution  of  the  state  of  Mis- 
souri different  from  that  which  is  put  upon 
them  by  the  supreme  court;  that  the  said 
circuit  court  of  the  city  of  St  Louis,  and  all 
other  courts  of  the  state  of  Misssoui-i,  are  to 
expound  and  construe  the  statutes  and  laws 
of  this  state  as  the  supreme  court  shall  sav 
the  same  ought  to  be  expounded,  In  order 
that  there  may  be  prevented  the  disorderl.v 
and  disgraceful  spectacle  of  the  officers  o( 
the  different  courts,  with  different  processes, 
coming  in  direct  collision,  and  in  order  that 
the  Judiciary  shall  not  unlawfully  and  Il- 
legally Interfere  with  the  executive  aud  leg- 
islative branches  of  the  state  government 
acting  within  their  proper  sphere  and  ac- 
cording to  law.  And  to  this  end  It  is  the 
duty  of  this  court  to  prevent  a  misconstruc- 
tion of  the  statutes  by  prohibition,  and  this 
court  has  power  and  Jurisdiction  so  to  do. 
Wherefore  relator  prays  the  remedy  of  a 
writ  of  prohibition  against  John  A.  Talty 
and  William  G.  Buechner,  and  that  the  same 
be  Issued  and  directed  to  them,  prohibiting 
them  from  further  continuing  the  mandamus 
proceedings  styled,  The  State  of  Missouri,  at 
the  Relation  of  William  G.  Buechner,  Peti- 
tioner, vs.  Joseph  Folk,  Circuit  Attorney  with- 
in and  for  the  Eighth  Judicial  Circuit  De- 
fendant,' in  the  circuit  court  of  St  Louis,  di- 
vision No.  7  thereof.  Relator  further  prays 
that  the  order  heretofore  Issued  by  John  A. 
Talty,  Judge  of  division  No.  7  of  the  circuit 
court  of  the  city  of  St  IjOuIs,  in  vacation,  or- 
dering and  commanding  said  Joseph  W.  Folk, 
circuit  attorney  of  the  Eighth  Judicial  clr- 
ctiit  of  the  state  of  Missouri,  to  sign  and  ex- 
hibit in  said  circuit  court  an  Information  In 
the  nature  of  a  quo  warranto  at  the  relation 
of  William  G.  Buechner,  petitioner,  against 
the  said  Thomas  J.  Buckley,  to  require  said 
Buckley  to  show  by  what  authority  he  claims 
to  have,  use,  and  enjoy  the  office,  rights, 
liberties,  and  privileges  of  a  member  of  the 
house  of  delegates  of  the  municipal  assembly 
of  the  city  of  St  Louis,  Missouri,  from  the 
Twenty-Fourth  ward  thereof,  or  to  appear 
before  said  circuit  court,  In  court  room  No. 
7,  on  Friday,  June  21,  1901,  at  ten  o'clock  a. 
m.,  then  and  there  to  show  cause,  if  any, 
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why  relator  should  not  file  said  qdo  -vrar- 
ranto  proceedings,  be  set  aside  and  held  for 
nanght,  and  that  the  said  respondents,  and 
each  of  them,  be  prohibited  from  taking  any 
farther  action  in  the  premises  aforesaid. 
"Edward  O.  Crow, 
"Attorney  General,  for  Relator." 

The  writ  was  granted,  and  the  respond* 
ents  have  filed  the  following  returns: 

"In  the  Supreme  Court  of  Missouri,  Divi- 
sion No.  2.  State  ex  reL  Joseph  W.  Folk, 
Relatmr,  ts.  John  A.  Talty  and  WlUlam  O. 
Bnechner,  Respondents.  Now  at  this  day 
comes  respondent  John  A  Talty,  and,  for 
his  return  to  the  order  to  show  cause  why 
a  writ  of  prohibition  should  not  Issue  as 
prayed  at  the  suggestion  of  relator  herein, 
admits  that  he  did,  acting  as  Judge  of  divi- 
sion No.  7  of  the  circuit  court  of  St.  Louis 
city,  in  vacation,  at  the  June  term,  1901,  is- 
sue an  alternative  writ  of  mandamus  com- 
manding relator,  Joseph  W.  Folk,  to  exhibit 
an  information  In  said  court.  In  the  nature  of 
a  quo  warranto,  at  the  relation  of  William 
O.  Bnechner  and  against  Thomas  J.  Buckley, 
or  to  appear  before  said  circuit  court  in 
court  room  No.  7  on  Friday,  June  21,  1901, 
at  10  o'clock  a.  m.,  and  show  cause  why  he 
should  not  do  so;  and  resi)ondent  further 
states  that  he  made  said  order  so  that  he 
might  hear  the  parties  In  court,  and  there 
determine  whether,  under  the  law  and  the 
facts,  he  should  make  the  order  prayed  tor 
against  relator;  that,  since  the  order  made 
by  this  honorable  court,  respondent  has  re- 
frained from  all  action  In  the  premises,  and 
holds  himself  In  readiness  to  comply  with 
any  orders  made  by  It.  Wherefore  respond- 
ent prays  ttiat  the  writ  of  prohibition  be  not 
issued  against  him  as  prayed  by  relator,  and 
that  be  go  hence  with  bis  costs.  John  A 
Talty,  pro  se." 

"In  the  Supreme  Court  of  Missouri,  April 
Term,  1901,  Division  No.  2.  State  ex  rel.  Jo- 
soph  W.  Folk,  Relator,  vs.  John  A.  Talty  and 
William  O.  Bnechner,  Respondents.  Comes 
now  respondent  William  O.  Buechner,  and, 
for  answer  and  return  to  the  petition  and 
the  writ  of  prohibition  heretofore  issued: 
il)  Admits  that  the  relator  herein  is  the  cir- 
cuit attorney  within  and  for  the  Eighth  Ju- 
dicial circuit  of  Missouri.  Admits  that  John 
A.  Talty  is  one  of  the  Judges  of  the  Eighth 
Judicial  circuit,  presiding  over  division  No. 
7  of  the  circuit  court  of  the  city  of  St.  Louis, 
and  this  respondent  is  a  citizen  of  the  dty  of 
St  Louis  and  state  of  Missouri.  Admits 
that  he  filed  the  petition  for  a  writ  of  man- 
damus against  relator,  as  set  out  in  the  re- 
lator's return,  in  the  circuit  court  of  the 
city  of  St  Louis,  Missouri,  and  that  said  pe- 
tition was  presented  to  the  Honorable  John 
A.  Talty,  Judge  of  division  No.  7  of  said 
clrcnlt  court  Admits  that  said  John  A. 
Talty,  as  Judge  of  said  division  of  said  clr- 
cnlt conrt,  npon  presentation  of  said  peti- 
tion to  him,  issued  an  alternative  writ  of 
mandamus   against  the  relator  herein,   as 


circuit  attorney  within  and  for  the  Eighth 
Judicial  circuit  commanding  tiim  to  sign 
and  exhibit  an  information  In  the  nature  of 
a  quo  warranto  at  the  relation  of  tills  re- 
spondent against  Thomas  J.  Buckley,  or  to 
show  cause  why  he  should  not  so  do,  as  al- 
leged in  relator's  petition.  (2)  Denies  that 
the  object  and  nature  of  said  proceedings 
In  mandamus  were  to  compel  the  relator 
herein  to  file  an  Information  In  quo  war- 
ranto to  determine  a  contested  election  for 
member  of  the  house  of  delegates  In  the' 
Twenty-Fourth  ward  between  William  G. 
Buechner  and  Thomas  J.  Buckley,  as  alleged 
in  relator's  petition  herein,  but  states  that 
said  proceedings  were  to  compel  relator  to 
exhibit  an  Information  In  the  nature  of  a 
quo  warranto  at  the  relation  of  this  re- 
spondent against  said  Buckley,  to  require 
him  to  show  by  what  authority  he  holds 
and  executes  said  office,  and  to  oust  him 
from  said  office  if  he  failed  to  show  any  le- 
gal authority  for  holding  same.  Denies  that 
the  relator  herein  is,  under  the  constitution 
and  laws  of  Missouri,  vested  with  an  official 
discretion  in  determining  whether  or  not  he 
will  file  an  Information  In  the  nature  of  a 
quo  warranto  at  the  relation  of  any  person 
desiring  to  prosecute  against  any  person 
usurping  a  public  office;  and  this  respondent 
states  that  the  statute  in  such  cases  makes 
It  mandatory  on  the  relator,  as  the  Incum- 
bent of  the  office  of  clrcnlt  attorney,  to  ex- 
hibit such  an  information;  and  the  circuit 
court  of  the  city  of  St  Louis,  Missouri,  is 
fully  empowered  under  the  conatltntion  and 
laWs  of  Missouri,  to  compel  him,  by  man- 
damus, to  perform  such  a  duty  imposed  on 
him  by  law.  Denies  that  the  mandamus 
proceedings  aforesaid  are  in  violation  of  the 
constitution  and  laws  of  Missouri,  to  the 
manifest  damage,  prejudice,  and  grievance 
of  the  relator  and  the  public,  and  that  same 
are  wholly  illegal  and  void.  Denies  that 
said  proceedings  are  a  direct  attempt  on  the 
part  of  the  circuit  court  to  try  In  a  quo 
warranto  proceeding  a  contested  election 
case,  and  to  determine  the  right  to  a  seat  In 
the  house  of  delegates  from  the  Twenty- 
Fourth  ward  of  the  city  of  St  Louis.  De- 
nies that  said  proceedings  are  a  direct  Ille- 
gal, and  unauthorized  attempt  to  determine 
the  right  of  this  respondent  to  his  seat  in 
the  house  of  delegates  aforesaid.  Admits 
each  and  every  allegation  set  out  In  relator's 
petition  not  controverted  in  this  return.  (3) 
This  respondent,  for  further  answer  and  re- 
turn, states  that  he  is  the  duly-elected  mem- 
ber of  the  house  of  delegates  of  the  munici- 
pal assembly  of  the  city  of  St  Louis,  Mis- 
souri, from  the  Twenty-Fourth  ward;  that 
be  was  so  elected  at  the  election  hdd  April 
2,  1901,  In  the  city  of  St  Louis;  that  he 
received  the  highest  number  of  votes  for 
said  office;  that  the  board  of  election  com- 
missioners for  the  city  of  St  Louis  duly  is- 
sued to  him  his  certificate  of  election;  that^ 
he  took  the  oath  of  office  before  the  city  reg^ 
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later  of  aald  city;  that  he  was  duly  In- 
stalled In  his  office  at  the  organization  of 
said  house  of  delegates;  that  he  had  all  of 
the  qualifications  for  said  office  required  by 
law;  that  the  house  of  delegates,  after  his 
installation  in  said  office,  and  at  the  Instanct 
of  said  Thomas  J.  Buckley,  and  without  any 
notice,  or  requiring  any  notice  to  be  gWen  to 
the  respondent,  undertook  to  try  and  deter- 
mine a  contest  of  election  of  this  respond- 
ent  Instituted  in  said  house  by  said  Buckley; 
that  said  house  of  delegates,  against  the 
protests  of  this  respondent,  and  without  giv- 
ing him  an  opportunity  to  be  heard,  arbi- 
trarily decided  said  contest  against  this  r«- 
spondent,  ousted  him  from  his  office,  and 
installed  said  Buckley  therein;  and  that  said 
Bnckley  from  that  time  to  the  present  time 
has  held  and  executed  said  office.  (4)  Ttiis 
respondent  states  that  the  action  of  the 
house  of  delegates  aforesaid,  in  trying  and 
determining  an  election  contest  against  one 
of  its  members,  ousting  him  and  installing 
another  therein,  was  without  warrant  or  au- 
thority of  law;  that  its  action  In  the  premises 
was  an  unlawful  infringement  and  usurpa- 
tion by  a  legislative  body  upon  the  functions 
and  powers  of  the  Judiciary  of  the  state;  that 
the  trial  and  determinatlcm  of  an  election 
contest  of  a  municipal  officer  is  a  proceeding 
under  the  constitution  and  laws  of  Missouri 
for  the  determination  of  the  Judicial  branch 
of  the  state  government  (5)  This  respond- 
ent states  that  the  constitution  of  the  state 
of  Missouri  provides  that  the  powers  of  the 
government  shall  be  divided  into  three 
branches,— the  legrislative,  the  executive,  and 
the  Judicial,— and  that  each  shall  be  confided 
to  a  separate  magistracy,  and  that  no  branch 
shall  exercise  the  powers  properly  belonging 
to  any  other  branch;  that  the  action  of  the 
bouse  of  delegates  aforesaid,  being  the  trial 
and  determination  of  a  matter  properly  be- 
longing to  the  Judiciary  by  a  legislative  body, 
was  a  violation  of  this  provision  of  the  con- 
stitution, and  therefore  void.  (6)  This  re- 
spondent further  states  that  the  constitution 
of  the  state  of  Missouri  further  provides 
that  the  trial  and  determination  of  contested 
elections  of  municipal  officers  shall  be  by  the 
courts  of  law;  that  the  action  of  the  house 
of  delegates  aforesaid  being  the  trial  and  de- 
termination of  an  election  contest  of  a  mu- 
nicipal officer  by  a  legislative  body,  was  in 
violation  of  this  t«t>vlsion  of  the  constitu- 
tion, and  therefore  void.  (7)  This  respond- 
ent further  states  that  If  the  house  of  dele- 
gates, as  alleged  in  relator's  petition  herein, 
undertook  to  try  and  determine  the  election 
contest  of  said  Buckley  against  this  respond- 
ent under  and  by  authority  of  the  provisions 
of  article  S,  {  8,  of  the  charter  of  the  city 
of  St  Louis,  which  provides  that  each  house 
'shall  be  the  sole  Judge  of  the  qnallflcatlons, 
election,  and  return  of  Its  own  members,' 
and  if  said  section  does  undertake  to  give 
the  house  of  delegates  the  power  to  try  and 
determine  election  contests  of  its  own  mem- 


bers, said  section  is  In  conflict  with  the  pro- 
visions of  the  constitution  above  mentioned, 
and  is  therefore  void,  and  any  act  of  the 
house  of  delegates  thereunder  is  wholly  void; 
Ouit  the  article  In  the  constitution  of  Mis- 
souri which  authorizes  the  promulgation  of 
the  charter  of  the  city  of  St  liOuis  by  the 
people  of  St  Louis,  expressly  provides  that 
'such  charter  shall  always  be  In  harmony 
with  and  snbject  to  the  constitution  and 
laws  of  Missoiuri.'  Article  9,  i  16.  (8)  This 
respondent  further  states  that  under  the 
constitatlon  and  laws  of  Missouri  the  circuit 
court  of  the  city  of  St  Louis  is  vested  with 
supervisory  control  over  the  action  of  infe- 
rior tribunals,  and.  If  the  boose  of  delegates 
aforesaid  had  power  to  determine  an  elec- 
tion contest  its  action  was  Jndldal  In  Its 
nature,  and  that  of  an  Inferior  tribunal.  Ita 
action  was  subject  to  the  supervisory  control 
of  the  circuit  conrt  aforesaid,  and  the  cir- 
cuit court  of  the  city  of  St  Louis  has  the 
power  In  quo  warranto  proceedings  to  oust 
said  Bnckley  from  said  office  if  it  finds  him 
to  be  an  intruder.  (9)  This  respondent  states 
that  the  action  of  the  house  of  del^ates 
aforesaid,  being  without  legal  authority,  was 
wholly  void;  that  the  said  Thomas  J.  Buck- 
ley, holding  said  office  solely  by  reason  there- 
of, and  not  being  the  duly-elected  candidate 
to  said  office,  became,  was,  and  Is  a  usurper 
and  intruder  into  said  office,  and  he  unlaw- 
fully holds  and  executes  the  same.  (10)  This 
respondent  further  states  that  the  laws  of 
the  state  of  Missouri  provide  that  In  case 
any  person  shall  usurp,  intrude  Into,  and 
unlawfully  hold  and  execute  any  office,  the 
circuit  attorney  in  the  Jurisdiction  in  which 
the  action  arises  shall  exhibit  to  the  circuit 
court  an  Information  in  the  nature  of  a  quo 
warranto  at  the  relation  of  any  person  de- ' 
siring  to  prosecute  the  same;  that  this  re- 
spondent applied  to  the  relator  herein,  and 
stated  all  of  the  facts  of  the  usurpation  of 
said  office  by  said  Bnckley,  and  requested  . 
the  relator  to  exhibit  an  Information  in  the 
nature  of  a  quo  warranto  at  this  respond- 
ent's relation  against  said  Buckley,  and  stat- 
ed that  he  desired  to  prosecute  the  same  at 
his  own  expense,  but  that  the  relator  refus- 
ed so  to  do;  that  this  respondent  applied  to 
ISdward  O.  Crow,  as  attorney  general  of  the 
state  of  Missouri,  and  requested  him  to  ex- 
hibit said  information  In  the  nature  of  a 
quo  warranto  at  this  respondent's  relation, 
and  that  he  refused  so  to  do;  that  he  again 
applied  to  the  relator  herein,  and  the  relator 
again  refused  to  exhibit  said  information: 
and.  being  vrlthout  further  remedy  In  the 
premises,  this  respondent  apiriied  for  the 
writ  of  mandamus  aforesaid  against  the  re- 
lator. (11)  This  respondent  further  states 
that  if  a  discretion  Is  vested  In  the  circuit 
attorney  as  to  whether  or  not  he  will  exhibit 
an  information  in  the  nature  of  a  4uo  war- 
ranto at  the  relation  of  any  person  dcsir^g 
to  prosecute,  that  such  discretion  can  only 
be  exercised  in  a  case  of  disputed  facts;  tliat 
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fn  this  earn  tbere  Is  no  dlspnte  as  to  the 
facts,  and  mandamus  will  lie  to  control  an 
erroneoQB  conclusion  of  law  on  the  part  of 
any  discretionary  officer,  where  the  matter 
before  him  Is  preliminary  to  the  action  or 
the  trial  of  the  action  proper,  and  Is  a  ques- 
tion of  law  on  a  stated  set  ot  facts.  (12) 
And  this  respondent  farther  states  that  the 
relattw  herein,  the  said  Thomas  J.  Buckley, 
and  a  majority  of  the  members  of  the  house 
of  delegates  aforesaid,  brionir  to  the  same 
political  party  or  organization,  and  that  said 
party  or  organization  to  politically  opposed 
to  the  party  to  which  this  respondent  be- 
longs; that  this  respondent  applied  to  the 
relator,  and  stated  the  facts  of  his  case,  as 
hereinbefore  and  In  relator's  petition  set 
oat,  aU  of  which  the  relator  admitted  he 
knew  to  be  true;  this  respondent  further 
laformed  relator  that  he  had  employed  coun- 
sel In  good  standing  to  examine  tbe  law 
bearing  oa  said  facts,  and  give  an  oplnkm 
on  the  same;  that  said  counsel  did  so,  and 
gare  an  opinion  that  said  Thomas  J.  Buck- 
ley was  In  law  a  usurper,  and  could  be  oust- 
ed from  said  office,  and  said  counsel  so  stated 
the  same  to  the  relator,  and  fully  argued  the 
case  with  him;  that  this  respondent  stated 
to  relator  that  he  was  ready  and  wflling  to 
pay  all  eosts  and  expenses  of  said  proceed- 
ings In  qoo  warranto,  and  had  employed 
counsel  to  prosecute  the  same  in  his  behalf 
to  final  determination;  that  all  he  required 
of  relator  was  that  he  sign  a  prqper  peti- 
tion in  the  nature  of  a  quo  warranto  at  this 
respondent's  relation,  so  that  same  could  be 
exhibited  In  the  circuit  court  with  relator's 
official  sanction,  according  to  the  require- 
ments of  the  law,  and  relator  was  not  re- 
quired to  do  any  other  act  In  tbe  case  unless 
on  his  own  rolitlon,  but  relator  arbitrarily 
refused  to  sign  any  such  petition.  And  this 
respondent  further  states  that  from  the  fore- 
going facts  he  infers,  and  therefore  asserts 
the  fact  to  be,  that  the  relator's  refusal 
aforesaid  was  because  of  partiality  to  said 
Buckley  and  prejudice,  passion,  and  adverse 
Interest  to  this  respondent;  and  this  respond- 
ent stated  that  under  the  law,  where  an 
official  discretion  Is  inflnenced  by  bad  faith, 
partiality,  prejudice,  passion,  or  adverse  In- 
terest, It  can  and  will  be  controlled  by  man- 
damns,  and  such  an  official  will  not  be 
heard  to  set  up  his  official  discretion  In  his 
defense.  Wlierefore,  having  fully  answered 
herein,  the  respondent  prays  that  the  tempo- 
rary order  of  prohibition  be  dissolved;  that 
the  circuit  court  of  the  city  ot  St.  Louis, 
Missouri,  and  John  A.  Talty,  presiding  Judge 
of  division  No.  7  thereof,  be  ordered  to  fur- 
ther proceed  with  the  mandamus  proceed- 
ings herein  prohibited,  and  that  this  respond- 
ent be  discharged  hence  with  his  costs.  O. 
W.  EuUedge,  Attorney  for  William  O.  Bnecb* 
aer." 

And  upon  that  return  the  relator  filed  the 
following  motions: 

"In  tbe  Supreme  Court  of  Missouri,  Octo- 


ber Term,  1001,  Division  No.  2.  State  ex  rel. 
.Tos.  W.  Folk,  Relator,  vs.  John  A.  Talty  and 
William  O.  Buechner,  Bespondents.  Gomes 
now  the  relator  herein,  ajid  mores  to  strike 
out  the  return  of  John  A.  Talty  herein  for 
the  reason  that  said  return  sets  oat  no  facts 
that  show  a  legal  reason  for  the  Issue  of  the 
alternative  writ  of  mandamus  commanding 
the  relator,  Joseph  W.  Folk,  to  exhibit  an 
Information  In  said  court  in  the  nature  of  a 
quo  warranto  at  the  relation  of  William  Q. 
Buechner  and  against  Thomas  J.  Buckley. 
Second.  For  tbe  reason  that  said  return  does 
not  show  any  legal  grounds  why  the  writ  ot 
probibltioa  should  not  issue  in  this  cause. 
Third.  For  the  reason  that  respondent  John 
A.  Talty  had  no  legal  right  to  Issue  the  al- 
ternative writ  commanding  relatM'  to  appear 
in  said  circuit  court  No.  7,  in  order  that  said 
John  A.  Talty,  Judge  of  said  circuit  court  for 
the  city  of  St.  Louis,  division  NOb  7  thereof, 
mi{^t  bear  the  parties  in  court  and  there  de- 
termine whether,  under  the  law  and  tbe 
facts,  he  should  make  the  order  prayed  for. 
Edward  0.  Crow,  Attorney  General." 

"In  the  Supreme  Court  of  Hlssonrl,  Octo- 
ber Term,  1901,  Division  No.  2.  State  ex 
rel.  Joseph  F<rik,  Belatmr,  vs.  John  A.  Talty 
and  William  G.  Buechner,  Bespondents. 
Oomes  now  the  relator,  and  moves  to  strike 
out  all  of  paragraph  4  of  the  return  herein; 
also  paragraph  8,  paragraph  9,  and  para- 
graph 10,  and  particularly  that  portion  of 
paragraph  10  beginning  with  the  words  'that 
this  respondent  applied  to  Edward  0.  Crow, 
Attorney  General  of  the  State  of  Missouri,' 
etc.,  and  concluding  with  the  words  'against 
the  relator,'  at  the  close  of  said  paragraph 
10;  also  paragraph  11  of  said  return  and 
paragraph  12  thereof, — tar  the  reason  that  the 
matters  and  facts  set  toeth  In  tbe  parts  of 
said  return  which  relator  moves  to  strike  out 
are  wholly  immat^ial  to  the  issue  lnr<dved 
In  the  controversy,  and  constitute  no  reason 
why  respondents  herein  should  not  be  re- 
strained by  a  writ  of  prohibition  in  this 
case.    Edward  C.  Crow,  Attorney  General." 

"In  the  Supreme  Court  of  Missouri,  Divi- 
sion No.  2,  October  Term,  1801.  State  ex 
rel.  Joseph  Folk,  Relator,  vs.  John  A.  Talty 
and  William  G.  Buechner,  Respondents. 
Comes  now  the  relator  herein,  and  moves 
the  court  to  strike  out  the  answer  of  the  re- 
spondent William  G.  Buechner:  First  Be- 
cause the  return  of  tbe  respondNit  does  not 
state  any  facts  constituting  a  legal  reason 
why  the  writ  of  prohibition  should  not  issue 
in  this  case.  Second.  Because  the  return 
shows  It  Is  an  attempt  to  try  an  election 
contest  for  a  seat  In  the  house  of  delegates 
for  the  Twenty-Fourth  ward  In  the  city  of 
St  Louis  by  means  of  a  quo  warranto  pro- 
ceeding. Third.  Because  the  return  of  the 
respondent  William  G.  Buechner  shows  that 
the  circuit  court  of  the  city  of  St  Louis  had 
no  Jurisdiction  to  issue  the  writ  of  man- 
damus against  the  relator  hereli 
O.  Crow, 


against  the  relator  herein.  -•  M^fff^ 
V,  Attorney  General."     byVjOOgTC 
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The  paramount  question  in  this  case,  and 
the  one  which  overshadows  all  others,  Is  as 
to  whether  or  not  the  circuit  conrt  had  Juris- 
diction to  compel  an  executive  officer  of  the 
state  to  sign  and  file  a  writ  In  the  nature  of 
a  quo  warranto  to  determine  the  title  to  an 
office.  The  question,  then,  presented  Is,  who 
is  entitled,  under  the  statute  as  It  now 
stands,  to  ask  that  an  Information  In  the 
nature  cf  a  quo  warranto  be  filed?  It  was 
ruled  In  the  case  of  State  v.  Aloe,  152  Mo. 
466,  64  S.  W.  494,  47  L.  R.  A.  393,  that  pro- 
hibition is  the  proper  remedy  to  prevent  a 
court  from  assuming  a  Jurisdiction  It  has 
not,  or  exceeding  a  Jurisdiction  It  has;  and, 
nnless  the  circuit  attorney  had  no  discretion 
to  exercise  with  respect  to  the  quo  warranto 
proceeding  against  Buclcley,  and  was  obliged 
to  institute  such  proceeding  against  blm  up- 
on the  application  of  Buechner,  or  that  In 
falling  to  do  so  he  was  either  not  exercising 
his  discretion  at  all,  or  in  so  doing  was  act- 
ing in  a  capricious  or  arbitrary  manner,  the 
circuit  court  was  without  jurisdiction  or  au- 
thority to  compel  him  to  institute  such  pro- 
ceeding, and  prohibition  was  the  proper  rem- 
edy. The  first  legislation  in  this  state  In  re- 
gard to  Informations  in  the  nature  of  quo 
warranto  proceedings  in  the  circuit  conrt 
was  In  1825,  when  the  legislature  passed  "An 
act  to  regulate  proceedings  upon  Information 
in  the  nature  of  quo  warranto"  (Rev.  Laws 
1826,  p.  654),  the  first  section  of  which  is  as 
follows:  "That  In  case  any  person  or  per- 
sons shall  usurp,  Intrude  Into  or  unlawfully 
hold  and  execute  any  office  or  franchise  It 
shall  and  may  be  lawful  to  and  for  the  at- 
torney-general or  the  circuit  attorney  of  the 
proper  circuit  with  the  leave  of  any  chrcult 
court  to  exhibit  to  such  court  one  or  more 
information  or  informations  in  the  nature  of 
a  quo  warranto  at  the  relation  of  any  person 
or  persons  desiring  to  sue  and  prosecute  the 
same,  who  shall  be  mentioned  in  such  infor- 
mation or  Informations  to  be  the  relator  or 
relators  against  such  person  or  persons  so 
usurping,  intruding  Into  or  unlawfully  hold- 
ing and  executing  any  such  office  or  fran- 
chise, and  to  proceed  thereon  In  anch  man- 
ner as  it  is  usual  in  cases  of  Information  in 
the  nature  of  a  quo  warranto;  and  If  it  shall 
appear  to  such  court  that  the  several  rights 
of  divers  persons  to  the  same  office  or  fran- 
chise may  properly  be  determined  on  one  in- 
formation it  shall  and  may  be  lawful  for 
such  courts  to  give  leave  to  exhibit  one  such 
Information  against  several  persons  in  order 
to  try  their  respective  rights  to  such  office 
or  franchise."  The  section  of  the  act  quoted 
is  a  sulMtantial  copy  of  the  fourth  section 
of  an  act  of  the  legislature  of  the  state  of 
New  York  with  respect  to  informations  in 
the  nature  of  a  quo  warranto,  passed  Feb- 
ruary 6, 1788,  by  which  it  was  provided  that: 
"In  case  any  person  or  persons  shall  usurp, 
intrude  into  or  unlawfully  hold  or  execute 
any  office  or  franchise  within  this  state  it 
shall  and  may  be  lawful  to  and  for  the  at- 


torney-general, with  the  leave  of  the  supreme 
court,  to  exhibit  one  or  more  informations  in 
the  nature  of  a  qno  warranto  at  the  rela- 
tion of  any  person  or  persons  desiring  to  sue 
and  prosecute  the  same,  who  shall  be  men- 
tioned In  such  Information  or  informations 
as  the  relator  or  relators."  Laws  1788,  c.  11. 
And  under  that  statute  the  attorney  general 
in  the  case  of  People  v.  Sweeting,  2  Johns. 
184,  moved  for  leave  to  file  an  information  In 
the  nature  of  a  quo  warranto  against  Sweet- 
ing, acting  supervisor  of  the  town  of  Man- 
Ilns,  in  said  state.  It  was  held  that  it  was 
dlscretionaj-y  with  the  court  to  grant  mo- 
tions of  the  kind  or  to  refuse  them.  By  the 
Revised  Statutes  of  New  York  of  1829  (vol- 
ume 2,  p.  581)  this  discretionary  power  was 
taken  from  the  courts,  and  vested  in  the  at- 
torney general.  In  the  following  language: 
"Information  in  the  nature  of  a  qno  war- 
ranto may  be  filed  in  the  supreme  court  of 
this  state  by  the  attorney-general  against  in- 
dividuals upon  his  own  relation  or  upon  the 
relation  of  any  private  party  and  without 
applying  to  such  court  for  leave  when  any 
person  shall  usurp,  intrude  Into  or  unlaw- 
fully hold  and  exercise  any  pnblic  office," 
etc.  It  was  thereaftor  held  by  the  supreme 
court  of  that  state  in  the  case  of  People  y. 
Attorney  General,  22  Barb.  114,  that  under 
the  provisions  of  said  statutes  and  the  Clode 
it  was  for  the  attorney  general,  and  not  the 
supreme  court,  to  determine  whether,  in  any 
particular  case,  it  is  proper  that  an  action 
to  try  the  right  to  an  office  shall  be  brought 
or  not,  and  that  mandamus  would  not  lie  to 
compel  him  to  prosecute  an  action  of  that 
nature.  In  1835  (Rev.  St  Mo.  1836,  p.  523) 
the  Missouri  statute  was  changed  so  as  to 
read  as  follows:  "Section  1.  In  case  any 
person  shall  usurp,  intrude  into  or  unlawful- 
ly hold  or  execute  any  office  or  franchise 
the  attorney-general  or  circuit  attorney  for 
the  proper  circuit,  with  the  leave  of  any  cir- 
cuit court,  shall  exhibit  to  such  court  an  in- 
formation in  the  nature  of  a  quo  warranto 
at  the  relation  of  any  person  desiring  to 
{vosecute  the  same."  It  will  be  observed 
that  the  change  in  the  statute  in  no  way  in- 
terfered with  the  discretionary  power  of  the 
circuit  court  to  grant  or  refuse  permission 
to  the  attorney  general  or  circuit  attorney 
of  the  proper  circuit  to  exhibit  an  informa- 
tion in  the  nature  of  a  quo  warranto  at  the 
relation  of  any  person  desiring  to  prosecute 
the  same.  This  statute  remained  unchanged 
until  March  20,  1872  (Sess.  Acts  1871-72,  pp. 
66,  67),  when  It  was  amended  so  as  to  read 
as  follows:  "Section  1.  In  case  any  person 
shall  usurp,  intrude  into  or  unlawfully  hold 
or  execute  any  office  or  franchise,  the  attor- 
ney general  of  the  state,  or  any  circuit,  coun- 
ty or  prosecuting  attorney  of  the  county  in 
which  the  action  is  commenced,  shall  exhib- 
it to  the  circuit  conrt  or  other  court  having 
concurrent  Jurisdiction  therewith  in  civil 
cases,  an  information  in  the  nature  of  a 
quo  warranto,  at  the  relatitsi  of  any  pa<son 
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desiring  to  prosecute  the  same;  and  when 
sucb  Information  has  been  flled  and  proceed- 
ings hare  heen  commenced,  the  same  shall 
not  be  dismissed  or  discontinued  without  the 
consent  of  the  person  named  therein  as  the 
relator:  but  sncta  relator  shall  have  the  right 
to  prosecute  the  same  to  final  judgment,  ei- 
ther by  himself  oc  by  attorney.  If  such  in- 
formation be  filed  or  exhibited  against  any 
person  who  has  usurped,  Intruded  Into  or  is 
unlawfully  holding  or  executing  the  office 
of  Judge  of  any  Judicial  circuit,  then  It  shall 
be  the  duty  of  the  attorney  general  of  the 
state,  or  circuit  or  prosecuting  attorney  of 
the  proper  county,  to  exhibit  such  Informa- 
tion to  the  circuit  court  of  some  county  ad- 
joining and  outside  of  sncta  judicial  circuit, 
and  nearest  to  the  county  in  which  the  per- 
son so  offending  shall  reside."  "At  common 
law  the  attorney  general  ex  officio  has  the 
right  either  to  sue  out  a  writ  of  quo  war- 
ranto or  to  bring  an  information  in  the  na- 
ture of  a  quo  warranto  to  try  the  title  to  a 
public  ofiice,  and  is  not  comx>eUed  to  ask 
leave  of  the  court:  but  no  private  indlTidual 
at  common  law  has  a  right  to  use  the  name 
of  the  attorney  general  for  the  purpose  of 
suing  out  such  a  writ,  or  of  bringing  such  an 
information."  Attorney  General  v.  SuUlvan, 
1G3  Mass.  446,  40  N.  E.  843,  28  L.  R.  A.  455. 
After  the  act  of  1830  of  New  York  had  been 
passed,  and  the  provision  of  a  form»  stat- 
nte  reriulring  leave  of  the  court  to  file  in- 
formations was  dropped  from  the  statute, 
and  the  act  provided  that  an  Information  In 
the  nature  of  a  quo  warranto  may  be  ffied 
in  the  supreme  court  of  the  state  by  the  at- 
torney general  against  individuals  upon  his 
own  relation  or  upon  the  relation  of  any  pri- 
vate party  when  any  person  shall  usurp,  in- 
trude Into,  or  unlawfully  hold  or  exercise 
nny  public  office,  etc.,  the  supreme  court  of 
ti.at  state,  in  construing  the  statute  as 
amended,  in  People  v.  Attorney  General,  su- 
pra, upon  an  application  for  mandamus  to 
compiel  the  attorney  general  to  file  a  quo 
warranto  under  the  statute,  ruled  that  since 
the  change  of  the  statute  it  was  for  the  at- 
torney general,  and  not  the  court,  to  deter- 
mine whether  in  any  particular  case  it  was 
proper  that  an  action  to  try  the  right  to  an 
office  should  be  brought  or  not.  In  course  of 
the  opinion  it  was  said:  "There  is  nothing 
Id  the  language  of  the  statute  which  indi- 
cates an  Intention  on  the  part  of  the  legisla- 
ture, when  dispensing  with  the  necessity  of 
applying  to  the  court  for  leave  to  commence 
the  action,  to  surrender  all  control  over  the 
proceeding.  On  the  contrary,  it  is  plain,  I 
think,  that  it  was  intended  that  the  attorney 
general  should,  upon  the  circumstances  of 
each  case  as  It  should  be  presented  to  him, 
determine  whether  the  public  Interest  re- 
quires that  a  suit  should  be  prosecuted.  Al- 
though private  rights  are  always  more  or 
less  involved  in  the  action,  yet  it  is  in  sub- 
stance as  well  as  in  form  an  action  on  be- 
half of  the  people.  It  must  be  prosecuted  in 
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their  name  and  by  the  oBtcet  whose  duty  it 
is  to  protect  their  rights." 

Now,  in  the  light  of  these  authorities,  Is 
there  anything  in  the  language  of  tbe  stat- 
ute (Bev.  St.  1899,  I  4457)  indicative  of  an 
Intention  on  the  part  of  the  legislature  to 
make  it  the  Imperative  duty  of  the  attorney 
general  of  the  state  or  any  circuit  ot  pros- 
ecuting attorney  of  the  county  in  which  the 
action  is  commenced  to  exhibit  to  the  court 
having  jurisdiction  an  information  in  the 
nature  of  a  quo  warranto  at  the  relation  of 
any  person  desiring  to  prosecute  the  same, 
and,  when  such  information  has  been  filed 
and  proceedings  have  been  commenced,  to 
prohibit  him  from  dismissing  or  discontinu- 
ing the  same  without  tbe  consent  of  the  per- 
son therein  named  as  relator,  and  thus  siu:- 
render  all  control  over  the  proceeding?  It  is 
argued  by  defendants  that  tbe  statute  Is 
mandatory.  In  that  the  words  "shall  exhibit," 
as  therein  used,  "mean  that  the  act  Itself 
must  be  done,"  and  that  the  circuit  attor- 
ney bad  no  discretion  with  respect  to  the 
matter,  but  was  bound  to  exhibit  the  writ 
when  requested  to  do  so  by  Buechner.  That 
the  word  "shall,"  as  generally  used,  is  man- 
datory may  be  conceded,  but  it  is  a  cardinal 
rule  that  "the  intention  of  an  act  will  pre- 
vail over  the  literal  sense  of  its  terms"  (Suth. 
St.  Const  S  210),  otherwise  it  might  lead  to 
absurd  consequences,  which  could  but  be  the 
result  in  this  case  if  the  statute  be  construed 
according  to  its  strict  letter.  If  the  statute 
Is  to  be  Interpreted  in  accordance  with  de- 
fendants' contention,  the  proceeding  would 
be  at  the  mere  will  or  caprice  of  any  person 
in  position  to  prosecute  it,  and  the  attorney 
general,  circuit  or  prosecuting  attorney,  as 
the  case  might  be,  a  figurehead,  a  mere  non- 
entity; and  we  are  unable  to  believe  that  any 
such  state  of  affairs  was  ever  contemplated 
by  the  legislature.  The  power  of  determin- 
ing whether  or  not  the  action  shall  be  com- 
menced must  exist  somewhere,  and  from  the 
very  nature  of  the  writ,  its  character  and  pur- 
pose, it  should  rest  with  the  officer  who  rep- 
resents the  people  of  the  state  with  respect 
to  such  matters.  As  was  said  In  People  v. 
Attorney  General,  supra:  "The  office  of  at- 
torney general  (and  the  same  may  be  said  of 
a  prosecuting  attorney)  is  a  public  trust.  It 
Is  a  legal  presumption  that  he  will  do  his 
duty;  that  he  will  act  with  strict  impartial- 
ity. In  this  confidence  he  has  beai  endowed 
with  a  large  discretion,  not  only  In  cases  like 
this,  but  In  other  matters  of  public  con- 
cern. The  exercise  of  such  discretion  is.  In 
Its  nature,  a  judicial  act,  from  which  there 
is  no  appeal,  and  over  which  courts  have  no 
control."  It  is  too  clear  for  discussion  that 
under  the  act  of  1825,  and  up  to  1872,  the 
control  of  the  action  in  the  nature  of  quo 
warranto  was  retained  by  the  state,  and  that 
leave  of  court  to  institute  such  proceeding 
was  a  prerequisite  to  the  presentation  of  such 
a  writ  Nor  since  the  amendment  of  the  quo 
warranto  law  in  1872,  and  as  it  exists  at  thi? 
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time,  hai  thera  been  an  express  provision  In 
the  Btatate  taking  away  from  the  state  and 
its  officers  the  right  to  institute  such  proceed- 
iugs  at  their  discretion,  and  to  control  the 
same,  In  the  absence  of  whlcb  It  must  be 
presumed  that  there  was  no  Intention  to 
change  the  policy  of  the  state  with  respect  to 
quo  warranto  proceedings.  While  mandamus 
cannot  be  resorted  to  to  control  the  exercise 
of  discretion,  it  is  not  unfrequently  used  to 
correct  the  abuse  of  discretion,  but  it  Is  only 
where  it  clearly  appears  that  the  officer  re- 
fusing ia  not  In  the  discharge  of  his  duty  In 
refusing  to  exercise  his  discretion  at  all,  or 
is  acting  In  utter  disregard  of  the  legal  rights 
of  others.  State  t.  Lafayette  County  Court, 
41  Ma  221:  2  Spell.  Extr.  Bern.  (2d  Ed.)  ( 
1384:  City  of  Detroit  t.  Circuit  Judge  of 
Wayne  County,  7!)  Mich.  384,  44  N.  W.  622. 
There  is  nothing,  however,  disclosed  by  the 
record  in  this  case,  which  Justified  the  iaau- 
ance  of  the  writ  of  mandamus  against  the 
circuit  attorney  by  the  defendant  Xalty  upon 
that  or  any  other  ground. 

Our  conclusion  is  that  it  was  not  witUn 
the  power  or  jurisdiction  of  Judge  Talty,  as 
Judge  of  the  circuit  court  of  the  city  of  St. 
Louis,  to  compel  Circuit  Attorney  Folk  to 
exhlhlt  a  writ  in  the  nature  of  a  quo  war- 
ranto at  the  relation  of  defendant  Buechner 
against  Buckley  to  require  him  to  show  by 
what  authority  he  claimed  to  bold  the  office 
of  a  member  of  the  bouse  of  delegates  of  the 
city  of  St.  Louis.  For  these  considerations 
the  provisional  role  is  made  absolute.  All 
concur. 


WOMBLB  T.  PRICK'S  GUARDIAN.* 

(Court  of  Appeals  of  Kentucky.    Jan.  24, 

1902.) 

INFANT&-8ALB  OF  iUIAL  ESTATB— PLBADINO 
-FAILURE  TO  FH.B  TITLE  PAPERS-GUARD- 
IAN AD  LITBU— RBPORT-DBPOainONS  RB- 
QUIRBD    TO    BB    TAKEN    ON    INTBRROQATO- 

RIES. 

1.  In  an  action  by  a  guardian  against  his 
ward  for  the  sal*  of  the  ward's  real  estate  and 
a  reinvestment  of  tbeproceeds  as  provided  by 
CTiv.  Code  Prac.  §  4SS,  plaintiff  must,  as  re- 
onired  by  Id.  S  492,  snbsec.  4,  state  facts  show- 
ing that  the  sale  -vrlll  benefit  defendant,  and 
not  merely  his  coDClusion  to  that  effect. 

2.  Plaintiff  sliould  have  iiled  with  his  peti- 
tion the  title  papers  nuder  which  the  property 
was  held,  as  required  by  Civ.  Code  Prac.  t 
492,  subsec.  2. 

3.  Civ.  Code  Prac.  {  52,  providing  that  the 
clerk  may,  when  there  is  no  one  on  whom 
process  can  be  served  for  an  infant  defendant, 
appoint  a  guardian  ad  litem,  to  the  end  that 
summons  may  be  served  on  him,  applies  only 
to  infants  under  14  years  of  age;  and  there- 
fore the  appointment  of  a  guardian  ad  litem 
for  an  infant  defendant  16  years  of  age,  l>e- 
fore  she  had  been  served  with  process,  was 
premature;  it  being  provided  by  Id.  {  38,  that 
no  nppoiutment  of  a  guardian  ad  litem  shall 
be  made  until  defendant  is  summoned. 

4.  Under  Civ.  Code  Prac.  §  30,  subsec.  3, 
providing  that  no  judgment  shall  be  rendered 

*  Reported  by  Edward  W.  Hlnes.  Esq.,  of  th«  Frank- 
tort  bar,  and  formerly  state  reporter. 


against  an  infant  until  his  guardian  or  guard- 
ian ad  litem  shall  have  made  defense,  or  filc<l 
a  report  stating  that,  after  a  careful  exam- 
ination of  the  case,  be  ia  unable  to  make  de- 
fense, it  was  error  to  render  judgment  against 
an  infant  defendant  upon  the  report  of  the 
guardian  ad  litem  that  he  liad  no  defense  to 
make,  without  any  statement  that  he  had  ex- 
amined the  record. 

Q.  Where  the  only  defendant  against  whom  a 
deposition  is  to  be  read  is  under  the  disability 
of  Infancy  alone,  the  deposition  must  be  takeu 
upon  interrogatories,  as  required  by  Civ.  Oide 
Prac.  S  674,  except,  as  thwe  provided,  "in  ac- 
tions and  proceedings  for  divorce  and  alimony 
and  the  custody  of  children  when  involved  in 
such  a  suit." 

Appeal  from  circuit  court,  Ballard  county. 

"To  be  officially  reported." 

Action  by  T.  M.  Baker,  guardian  of  Bet- 
tie  Price,  agalnat  Bettle  Price,  for  a  sale  of 
real  estate  and  reinvestment  of  the  proceeds. 
Judgment  for  {daintiff,  and  defendant  Bettie 
Price  (now  Womble)  appeals.    Reversed. 

OUver  &  Oliver,  for  appellant 

HOBSON,  J.  On  March  11,  1889,  appellee, 
T.  M.  Baker,  as  guardian  of  Bettle  Price 
(now  Womble),  filed  this  suit  against  her  in 
the  Ballard  circuit  court,  imder  section  4S9 
<tf  the  Civil  Code  of  Practice,  fOr  a  sale  of 
certain  real  estate  owned  by  her,  and  the  re- 
investment of  the  proceeds  In  other  property. 
On  April  22d  the  court,  on  the  pleadings  and 
proof,  ordered  a  sale  of  the  property,  whicb 
was  duly  made,  and  the  sale  was  sulMequent- 
ly  confirmed.  On  March  19,  1901,  this  appeal 
was  prosecuted  by  the  ward:  she  having  in 
the  meantime  married.  The  only  party  ap- 
pellee is  the  guardian,  T.  M.  BakN,  and  the 
only  question  before  us  la  the  regularity  of 
the  proceeding. 

The  allegation  of  the  petition  upon  which 
the  sale  is  ordered  is  tai  these  words:  "Now 
plaintiff  states  that  it  will  be  greatly  to  the 
interest  of  bis  ward  that  the  above  prop- 
erty be  sold,  and  the  proceeds  thereof  be 
reinvested  In  other  property,  or  the  money 
loaned  out  on  interest."  Section  492,  subsec. 
4,  provides:  "Facts  must  be  stated  In  the 
petition  and  must  be  proved  showing  that 
the  sale  will  benefit  the  defendant."  Th>' 
purpose  of  this  provision  Is  to  require  the 
pleader  to  allege  In  his  petition  more  than 
his  mere  conclusiobs.  and  to  state  the  facts 
on  which  these  conclusions  are  based.  The 
petition  in  this  case  does  not  comply  with 
the  statute.  Subsection  2  of  section  492  re- 
quires that  the  title  papers,  or  copies  of 
them,  under  which  the  property  la  held,  must 
be  filed  with  the  petition.  No  title  papers 
were  filed  with  the  petition.  At  the  time  the 
petition  was  filed,  and  when  the  summons 
was  issued,  the  clerk  made  an  order  appoint- 
ing a  guardian  ad  litem  for  the  Infant.  The 
ward  was  16  years  of  age.  By  section  5-. 
the  clerk  may  apiwint  a  guardian  ad  litem  in 
cases  of  this  character  when  there  is  no  one 
on  whom  the  process  can  be  served,  to  the 
end  that  the  summons  may  be  executed  on 
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him;  but  this  section  only  applies  when  the 
Infant  Is  vinder  age  of  14  years.  By  section 
38,  no  apimlntment  of  a  gnardlan  ad  litem 
shall  be  made  mitll  the  defendant  Is  sum- 
moned. The  appointment  by  the  clerk  was 
therefore  premature  and  without  authority. 
By  section  36,  subsec.  3,  no  Judgment  shall 
be  rendered  against  an  Infant  until  his  guard- 
ian or  guardian  ad  litem  shall  have  made  de- 
fense or  flled  a  report  stating  that,  after  a 
careful  examination  of  tbe  case,  he  Is  unable 
to  make  defense.  The  report  of  the  guard- 
ian ad  litem  Is  not  snfflclent,  onder  this  stat- 
ute. It  is  In  these  words:  "Haying  been 
appointed  guardian  ad  litem  for  the  tnfant, 
Bettle  Price,  In  this  action,  will  say  I  bare 
no  defense  to  make  in  this  action,  but  only 
ask  tbe  coort  to  protect  the  rights  of  said  In- 
fant according  to  bw  In  the  disposition  of  tbe 
proceeds  from  the  sale  of  realty  embraced  in 
plalntUTs  petition."  Tbe  requirement  that 
tbe  guardian  ad  litem  must  file  a  report  stat- 
ing that,  after  a  careful  examinati«i  of  tbe 
case,  he  la  unable  to  make  defense,  is  in- 
tended to  secure  from  him  a  careful  exam- 
ination of  tbe  record;  and  tbe  report  filed 
in  tills  case  falls  to  show  that  the  guardian 
ad  litem  had  discharged  tbls  duty. 

The  depositions  filed  in  the  record  upon 
which  the  judgment  was  rendered  were 
taken  upon  cross-examtnadoD  by  tbe  guard- 
ian ad  litem.  Section  574  of  the  Code  pro- 
rides:  "If  all  of  the  parties  against  whom  a 
deposition  is  to  be  read  have  been  construct- 
ively sumnioned  and  hare  not  appeared,  or 
be  defendants  and  under  disability,  other 
than  coverture  or  infancy  and  coverture  com- 
bined, tbe  deposition  must  be  taken  upon  In- 
terrogatories, except  In  actions  and  proceed- 
ings for  divorce  and  alimony  and  the  cus- 
tody of  children  when  involTed  tn  such  a 
suit."  The  section  peremptorily  requires  all 
dqiositloiui  to  be  taken  upon  Interrogatoiiea 
in  two  classes  of  cases:  (1)  Where  aU  of  the 
parties  against  whom  tfaey  are  to  be  read 
bare  been  constmctlvtiy  summoned  and  have 
not  appeared;  (2)  where  all  of  the  parties 
against  whom  they  are  to  be  read  are  defend- 
ants, aitd  under  disability  other  than  cover- 
ture; or  lafSsncy  and  coverture  combined.  It 
applies  to  all  actions  except  those  for  di- 
vorce and  alimony  and  the  custody  of  chil- 
dren, when  involved  in  such  suits.  The  only 
defendant  to  tbls  action  was  tbe  Infant,  Bet- 
tie  Price.  She  was  the  only  party  against 
whom  the  depositions  were  to  be  read,  and 
was  under  disability  other  than  coverture,  or 
infancy  and  coverture  combined.  Tbe  proof 
sbonld  therefore  have  been  taken  upon  Inter- 
rogatories. When  so  taken,  neither  party  Is 
permitted  to  be  inesent  at  tbe  examination 
in  penon  or  by  attorney,  and  tbe  derk,  tf 
no  ctOM  mteiTogatorles  are  flled,  is  required 
to  file  certain  questions  to  be  answered  by 
tbe  witness.  Tbe  purpose  of  the  statute 
seems  to  be  to  protect  Infants  and  persons 
constructively  summoned  in  tbe  examination 
of  tbe  witnessea. 


Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  with  this 
opinion. 

LAT  V.  lAT.i 

(Conrt  of  Appeals  of   Kentaeky.   Jan.  22, 
1902.) 

DEBDfl  —  VBSTINQ     OF     TITLE     TOBJBCT     TO 

I^ASK-OIFT  TO  INFANT  SON— DB- 

LIVBRY  AMD  ACCHPTANCE. 

1.  Where  a  deed  of  gift  fzom  parents  to  an 
Infant  aou,  subject  to  a  lease  for  22  years,  pro- 
vided that  at  the  end  of  the  lease  the  posses- 
sion was  to  be  deUvered  to  and  vested  in  tbe 
gniDtee,  the  title  vested  Immediately,  subject 
to  the  lease. 

2.  A  husband  being  financially  embarrassed, 
he  and  his  wife  made  a  deed  of  eertsin  land 
to  their  infant  sen,  aobjeet  to  a  lease  made  by 
them  to  the  wife's  father  for  a  i^eriod  of  22 
years.  HM  that,  as  the  reservation  was  for 
the  benefit  of  the  grantors, — the  lessee  beios 
oaily  a  naodual  party, — as  between  them  ana 
the  nantee,  they  were  the  real  swners  of  the 
ben^cial  title  during  the  coDtinnanjce  of  tbe 
lease,  and  liable  tor  the  taxes  while  they  en- 
Joyed  tbe  property,  wherefor  tbe  i^ft  could  not 
be  said  not  to  be  beneficial  to  the  infant. 

3.  As  the  grantors  caused  the  deed  to  be  re- 
corded, there  was  prima  facie  a  delivety, 
though  the  deed  was  returned  by  the  clerk  to 
the  grautors  and  remained  in  their  possession, 
there  being  a  reasonabie  presumption  that  they 
intended  to  part  with  the  title;  and,  tbe  gift 
being  benefiaal  to  the  grantee,  acceptance  wilt 
be  presumed. 

Appeal  from  drcult  court,  Pulaski  county. 

"Not  to  be  officially  reported." 

Action  by  Thankful  Lay  against  Milton 
Perkins  Lay  to  cancel  a  deed  and  quiet  title 
to  land.  Jndgrment  for  defendant,  and  plaln- 
tlfl^  appeals.    AfDrmed. 

W.  A.  Morrow  and  T.  Z.  Morrow,  for  ap- 
pellant.   Jas.  Denton,  for  app^ee. 

BOBSON,  J.  <te  October  2,  1888,  Thank- 
ful Lay  and  her  husband,  Isaac  P.  Lay,  sign- 
ed and  acknowledged  a  deed  to  their  infant 
son,  Milton  Perkins  Lay,  then  10  years  old. 
Tbe  deed  was  recorded  soon  after  its  execn- 
tion.  On  October  12,  1808,  she  filed  tbls  suit 
against  Milton  Perkins  Lay,  in  which  she 
alleged  that  her  husband  was  dead;  that  the 
deed  was  returned  by  the  clerk  to  her  after  It 
was  recorded,  and  bad  since  been  In  her  pos- 
session; tbat  it  was  never  delivered  to  or  ac- 
cepted by  ttaegrantee,  Milton  Perkins  Lay;  and 
tbat  it  was  not  intended  to  be  delivered  to 
bim,  or  that  he  should  accept  it  Id  the  deed 
a  lease  to  £11] ah  Owens,  her  father,  for  the 
period  of  22  years,  was  reserved.  She  al- 
leged that  this  lease  bad  been  transferred  to 
her,  and  that  she  was  tbe  sole  owner  and  in 
possession  of  tbe  land.  She  prayed  that  the 
deed  be  canceled  as  a  cloud  on  her  title,  and 
tbat  her  title  be  quieted.  Tbe  defendant, 
Milton  Perkins  Lay,  denied  the  allegations  of 
the  petition,  and  alleged  that  his  father  and 
mother  had  delivered  him  tbe  deed,  and  had 
placed  him  in  possession  of  the  land,  and 

*  Reported  b7  Edward  W.  HtOM,  Esq.,  ot  th*  Frank- 
tort  bar,  and  /ormerlr  stat*  reporter. 
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that  he  had  made  valuable  and  lasting  Im- 
prorements  upon  the  land,  for  which  he 
prayed  a  lien  if  the  deed  was  canceled.  He 
also  pleaded  the  15-year  statute  of  limitation. 
On  final  hearing  the  circuit  court  dismissed 
the  petition. 

The  proof  shows  that  Thankful  Lay  and 
her  husband  went  to  Somerset,  the  county 
seat,  and  had  the  deed  drawn  by  a  lawyer, 
and  then  signed  it,  acknowledged  it  before 
the  clerk,  and  had  it  recorded.  Milton  Per^ 
kins  Lay,  then  10  years  old,  went  with  them, 
and  the  transaction  was  explained  to  blm  by 
them.  The  reasons  for  the  making  of  the 
deed  were  that  the  husband,  Isaac  Lay,  was 
financially  inyolTed,  and  it  was  feared  that 
his  creditors  would  attempt  to  subject  the 
land.  The  son  Milton  Perkins  Lay  was 
blind,  or  nearly  so,  and  also  crippled  or  dis- 
abled in  one  of  his  shoulders.  Other  land 
had  been  conveyed  to  the  other  son,  and  this 
land  was  Intended  to  make  Milton  even  with 
him.  Elijah  Owens  had  no  Interest  in  the 
lease.  It  was  simply  put  in  his  name  for 
the  benefit  of  the  grantors  in  the  deed. 
When  Milton  Perkins  Lay  became  of  age, 
he  settled  on  a  part  of  the  land,  and  has 
since  lived  on  it. 

It  is  insisted  that  the  deed  was  subject  to 
the  lease,  and  passed  no  title,  though  deliv- 
ered; also  that  there  was  no  dellverey  of  the' 
deed,  and  that  delivery  cannot  be  presumed, 
because  it  was  not  beneficial  to  the  infant 
The  deed  Is  In  these  words:  "This  deed  of 
sale  and  grant  and  conveyance  made  on  this, 
the  second  day  of  October.  1883,  by  Thank- 
ful Lay  and  her  husband,  Isaac  T.  Lay,  party 
of  the  first  part,  and  Milton  Perkins  Lay, 
their  son,  party  of  the  second  part,  all  of  the 
coun^  of  Pnlaskl  and  state  of  Kentucky, 
wltnesseth,  that  the  said  first  party,  for  and 
in  consideration  of  the  sum  of  one  dollar  to 
them  by  the  second  party  In  hand  paid,  and 
in  consideration  of  the  love  and  affection 
they  bear  to  their  said  son,  the  party  of  the 
second  port,  have  sold,  given,  and  granted, 
and  by  these  presents  do  hereby  convey,  to 
Milton  Perkins  Lay,  a  certain  tract  or  par- 
cel of  land  situated  In  Pulaski  county,  Ky., 
on  the  water  of  Sinking  creek;  being  the 
same  land  conveyed  by  Will  C.  Curd,  master 
commissioner  of  the  Pulaski  circuit  court,  to 
the  said  Thankful  Lay  on  the  17th  day  of 
October.  1882.  Said  land  is  bounded  and  de- 
scribed as  follows,  to  wit  [here  follows  the 
boimdary].  This  sale  and  conveyance  is 
made  subject  to  a  lease  this  day  made  by 
the  party  of  the  first  part  to  Elijah  Owens 
for  the  period  of  twenty-two  years  from  this 
date.  At  the  end  or  termination  of  said  time 
the  possession  of  said  land  is  to  be  deliv- 
ered to  and  vested  in  the  party  of  the  second 
part  herein,  to  have  and  to  hold  forever;  and 
the  party  of  the  first  covenant  to  and  with 
the  party  of  the  second  part,  his  heirs  and 
assigns,  ;nat  they  will  defend  the  title  to 
bald  tract  ot  land  (subject  to  the  lease  afore- 


said) specially  forever."  The  deed  Is  a  cou- 
veyance  of  the  land,  taking  effect  at  its  date, 
subject  to  the  lease  to  Owens  for  22  years, 
and  at  the  end  of  the  lease  "the  possession 
of  said  land  is  to  be  delivered  to  and  vested 
in  the  party  of  the  second  part"  The  right 
to  possession  is  postponed  until  the  end  of 
the  lease,  but  the  title  subject  to  the  lease 
vested  Immediately.  It  cannot  be  maintain- 
ed that  this  gift  was  not  beneficial  to  the  hi- 
fant  As  between  him  and  the  grantors, 
they  would  have  to  pay  the  taxes  during  the 
continuance  of  the  lease;  for  Owens,  the  fa- 
ther of  Mrs.  Lay,  was  only  a  nominal  party. 
The  reservation  was  really  to  her  and  her 
husband,  the  grantors  in  the  deed;  and,  as 
between  them  and  the  grantee,  they  would 
have  to  pay  the  taxes  while  they  enjoyed 
the  property.  For,  as  between  them  and  the 
grantee,  they  were  the  real  owners  of  the 
beneficial  title  to  the  property  during  the  con- 
tinuance of  the  lease.  25  Am.  &  Eng.  Bnc 
Law,  110;  Ky.  St  I  4023.  As  to  the  deliv- 
ery of  the  deed,  in  Bunnell  v.  Bunnell,  64 
S.  W.  424,  this  court  said:  "No  particular 
form  of  procedure  is  requh^d  to  effect  a  de- 
livery. It  is  not  essential  that  the  paper  be 
actually  transferred.  If  the  grantor,  when 
I  executing  it,  intends  it  as  a  delivery,  ami 
this  is  known  to  and  understood  by  the  grau- 
tee,  and  they  treat  the  estate  as  having  ac- 
tually passed  thereby.  It  will  have  that  ef- 
fect though  the  instrument  be  left  in  the 
possession  of  the  bargainor."  In  Tobin  v. 
Bass,  86  Mo.  654,  55  Am.  Rep.  382,  where  a 
father  executed  a  deed  to  his  minor  son, 
which  he  recorded,  but  retained  in  hia  pos- 
session, it  was  held,  under  facts  similar  to 
those  before  us,  that  the  title  passed.  The 
court  said:  "While  the  delivery  of  a  deed  is 
necessary  to  make  It  effectual  in  passing  title, 
it  is  established  by  the  following  authorities 
that  when  a  deed  to  a  minor  cliUd  Is  abso- 
lute in  form  and  beneficial  in  effect  and  the 
father  and  grantor  voluntarily  causes  the 
same  to  be  recorded,  acceptance  by  the  gran- 
tee will  be  presumed,  and  such  facta  consti- 
tute prima  facie  a  delivery,  and  afford  rea- 
sonable presumption  that  the  grantor  Intend- 
ed to  part  with  the  title,  and  that  clear  proof 
should  be  made  where  a  person  who,  under 
such  circumstances,  has  executed,  acknowl- 
edged, and  caused  a  deed  to  be  recorded,  be- 
fore the  court  would  be  warranted  in  declar- 
ing that  he  did  not  intend  to  part  with  his 
title.  Cecil  V.  Beaver,  28  Iowa,  242,  4  Am. 
Rep.  1T4;  Robinson  v.  Gould.  26  Iowa.  89:  3 
Washb.  Real  Prop.  (3d  Ed.)  261;  Masterson 
V.  Cheek,  23  111.  72;  MltcheU's  Lessee  v. 
Ryan,  3  Ohio  St  377.  We  are  of  the  opinion 
that  the  plaintiff  has  failed  to  make  such 
proof  as  would  authorise  us  to  declare  that 
It  was  not  the  intention  of  the  grantors  to 
part  with  their  title  to  the  land  conveyed  to 
the  defendant"  See,  also,  6  Am.  &  Eng. 
Bnc.  Law  (2d  Ed.)  158,  154,  162. 
Judgment  affirmed.      ^  .  . 
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EXGEL8I0B  COAL  MIN.  CO.  r.  VIBQINIA 

IBON  &  COAL  CO.i 

(Cooit  of  Appeals  of  Kentucky.     Jan.  24, 

1S02.) 

SALES— CONSTRUCTION  OF  C0RRB8P(»IDI1K0K 
BBTWEKN  BUYER  AND  SELLER— QUESTION 
FOR  COURT— ESTOPPEL— FAILURE  TO  PLEAD. 

1.  Where  the  last  of  several  letters  which 
passed  between  plaintifF  and  defendant  as  to 
the  sale  of  coal  was  from  defendant  to  plain- 
tiff, containing  a  statement  of  defendants  an- 
derstandinK  of  plaintiff's  proposition  as  to  qnal- 
itj  and  price,  and  an  acceptance  thereof,  that 
letter,  in  the  absence  of  any  reply  thereto  by 
plaintiff,  bound  plaintiff,  if  it  famished  the 
coal,  to  do  so  on  the  terms  stated  in  that  let- 
ter. 

2.  The  contract  being  in  writing  and  free 
from  ambiguity,  it  was  the  duty  of  the  court 
to  constrae  the  contract,  and  to  instruct  the 
jury  accordingly. 

3.  Though  the  bills  which  accompanied  er- 
ary  shipment  of  coal  gave  notice  that  the  coal 
being  famished  was  "run  of  the  mine"  and 
that  the  price  per  ton  charged  was  for  each 
ton  of  2,000  pounds,  defendant  corporation  is 
not  estopped  to  claim  that  the  plaintiff  under- 
took to  tamiah  "screened  cool,"  and  that  the 
price  agreed  was  for  each  ton  of  2,240  pounds, 
as  the  attention  of  defendant's  officers,  who 
knew  the  terms  of  the  contract,  was  not  called 
to  ita  Tiolation,  and  defendant  made  payments 
under  a  mistake  as  to  its  rights. 

4.  An  estoppel  is  not  available  nnless  special- 
ly pleaded,  and,  as  plaintiff  failed  by  its  reply 
to  plead  an  estoppel,  the  court  did  not  err  in 
refasing  an  instrnction  on  that  subject. 

Appeal  from  circuit  court.  Bell  county. 

"Not  to  be  officially  reported." 

Action  by  the  Excelsior  Coal  Mining  Com- 
pany against  the  Virginia  Iron  &  Coal  Com- 
pany to  recover  a  balance  due  for  coal  sold 
and  delivered  to  defendant  Judgment  for 
plaintiff  tor  only  a  part  of  Its  claim,  and  It 
appeals.    Affirmed. 

Wm.  Low  and  Geo.  W.  Saulsberry,  for  ap- 
pellaat  J.  F.  Bullitt  and  J.  R.  Sampson,  for 
appi^Uce. 

BURNAM,  J.  Appellant  Instituted  this 
suit  to  recover  an  alleged  balance  of  $1,804.- 
(j&  for  coal  sold  and  delivered  to  the  defend- 
ant, which  It  had  refused  to  pay  for.  Th* 
defendant  in  Its  answer  denied  the  alleged 
Indebtedness,  and  said  that  It  contracted  by 
correspondence  with  plaintiff  in  March,  1900, 
to  furnish  at  Its  furnaces  In  Middlesboro, 
Ky.,  and  mines  in  Tennessee,  screened  run 
of  mine  coal,  delivered  on  board  cars  at  its 
mines,  at  the  price  of  96  cents  per  gross  ton 
of  2,240  pounds;  that  the  plaintiff,  under 
the  contract,  shipped  to  it  large  quantities 
of  nnscreened  run  of  mine  coal,  and  billed  It 
to  them  at  the  rate  of  95  cents  per  net  ton 
of  2.000  pounds;  and  that,  by  mistake  and 
oversight  of  Its  agents,  plaintiff  had  been 
paid  for  this  coal  as  billed  $875  In  excess  of 
the  amount  due,  by  reason  of  the  difference 
between  the  net  uid  gross  ton.  It  further 
alleged  that  during  the  months  of  March, 
April,  May,  and  June,  plaintiff  furnished  to 
tt  5,722  gross  tons  of  unscreened  coal,  which 

>Rcportad  br  Edward  W.  Hlnei,  Eiq.,  of  th*  Frank- 
tort  bar.  and  fonnsrly  itats  reportar. 


was  accepted  by  its  agents  through  mistake, 
and  that  the  difference  In  the  price  of  screen- 
ed and  unscreened  coal  was  30  cents  per 
ton,  and  that  by  reason  thereof  it  was  dam- 
aged $1,707.66,  for  which  It  prayed  Judgment 
by  way  of  counterclaim.  Plaintiff  replied, 
denying  that  It  had  agreed  to  furnish  coal  at 
the  rate  of  95  cents  per  gross  ton  of  2,240 
pounds,  or  that  It  agreed  to  furnish  screened 
coal,  or  that  It  was  liable  to  defendant  In 
any  amoimt  on  the  grounds  set  up  In  its  an- 
swer and  counterclaim.  A  Jary  trial  result- 
ed In  a  verdict  and  Judgment  for  plaintiff 
for  $461.  Its  motion  for  a  new  trial  having 
been  overruled.  It  prosecutes  this  appeal, 
and  asks  a  reversal  chiefly  upon  the  ground 
that  the  circuit  Judge,  In  his  instructions  to 
the  Jury,  construed  the  contract  between 
the  parties  to  call  for  screened  coal,  and  a 
gross  ton  of  2,240  pounds,  and  for  the  addi- 
tional reason  that  the  court  refused  to  In- 
struct the  Jury  that  If  plaintiff  shipped  and 
billed  coal  to  the  defendant  upon  the  basis 
of  95  cents  per  ton  of  2,000  pounds  run  of 
the  mine,  and  It  received  and  paid  therefor. 
It  was  thereby  estopped  from  relying  upon 
the  contract. 

It  is  admitted  that  the  entire  contract 
between  the  parties  Is  contained  In  certain 
letters  copied  In  the  record,  and  that  plain- 
tiff billed  each  of  the  cars  In  the  following 
form: 

Virginia  Iron,  Coal  A  Coke  Oa : 

Bonght  of  Ezceldor  Coal  Mining  Company, 
Ineorpoiated. 

Miners  and  Shippers  of  EzeeUlor  Coal,  Middlesboro. 
Ky.    Hlnets  of  the  Best  Steam,  Oaa,  Domestic  CoaL 
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The  first  of  the  letters  from  appellee's 
purchasing  agent  to  the  coal  mining  compa- 
ny, dated  March  9,  1900,  requests  informa- 
tion as  to  the  grades  of  coal  mined  by  it,  and 
the  best  price  of  each  grade.  In  response 
to  this  letter  appellant's  superintendent  an- 
swered that  the  price  for  "screened  run  of 
the  mine  coal"  was  $1  per  ton  at  the  mines, 
with  6  per  cent  rebate  when  the  bill  was 
paid.  On  the  next  day,  March  13th,  appellee 
responded,  "We  accept  your  offer  for  Ex- 
celsior 'screened  coal,'  to  be  furnished  as  re- 
quired by  us  at  Middlesboro  Steel  Plant  and 
Blast  Furnaces,  at  one  dollar  and  ten  cents 
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per  ton,  deUTered."  The  two  lettm  con- 
tained the  only  reference  to  the  quality  of 
the  coal  to  be  furnished  found  In  the  corre- 
spondence, and  there  seems  no  escape  from 
the  conclnaloD  that  both  parties  contem- 
plated that  screened  coal  was  to  be  fur- 
nished under  the  order.  Several  lettoiv  pass- 
ed betweoi  them  as  to  where  the  coal  was  to 
be  delivered,  and  the  time  when  the  con- 
tract waa  to  run,  and  the  words  "groaa  ton" 
are  not  used  until  appellee's  letter  of  March 
Slst,  which  was  the  last  letter  on  the  sub- 
ject. In  this  letter  the  contract  finally 
agreed  ob  by  the  partlea,  as  understood  by 
appellee's  purchasing  agent,  is  clearly  set 
out  It  says:  "Yours  of  the  29th  at  hand. 
Acc^t  your  proposition  for  coal  at  steel 
plant  and  blast  furnace  at  Middlesboro  for 
twelve  mooths  from  April  1st  at  nlnety-flve 
cents  per  gross  ton  on  cars  at  your  mine. 
We  hope  the  business  will  prove  profitable 
to  you,  and  satisfactory  to  both  parties." 
If  appellant  did  not  Intend  to  famish  the 
coal  at  95  cents  per  gross  ton,  It  was  clearly 
its  duty,  a/ter  the  receipt  of  this  letter, 
either  to  hare  ref nsed  to  furnish  it  at  all,  or 
to  have  informed  appellee  that  it  only  con- 
templated furnishing  unscreened  coal  at  95 
cents  for  a  ton  of  2,000  pounds.  .  Certainly 
it  cannot  be  permitted  to  daim,  after  the 
receipt  of  this  letter,  which  is  not  denied, 
that  it  did  not  understand  what  was  ex- 
pected of  It  by  appellee.  As  the  contract  be- 
tween the  parties  was  in  writing  and  with- 
out ambiguity.  It  was  the  duty  of  the  court 
to  construe  the  contract,  and  Instruct  the 
Jury  In  accordance  with  his  views  thereof. 
In  our  opinion,  he  did  not  err  in  instructions 
Nos.  1  and  2.  But  counsel  for  appellant  very 
earnestly  contend  that,  even  If  It  be  conced- 
ed that  the  contract  was  for  the  sale  of 
screened  coal  at  95  cents  per  ton,  appellant 
was  to  recover  the  amount  sued  for,  for  the 
reason  that  the  bills  which  accompanied  ev- 
ery shipment  of  coal  notified  appellee  that 
the  coal  being  furnished  was  run  of  the 
mine,  and  that  the  price  charged  was  at  the 
rate  of  95  cents  for  each  ton  of  2,000  pounds, 
and  that,  Iiaving  accepted  the  goods  after 
opportunity  to  know  the  facts.  It  was  es- 
topped from  asserting  any  claim  on  account 
of  a  defect  In  either  the  quality  or  quantity 
of  the  coal  so  furnished.  We  do  not  think 
that  this  well-recognized  principle  of  law 
itpplles  to  the  facts  of  this  case,  as  It  Is 
shown  that  appellant's  violation  ot  the  par- 
ticulars of  the  contract  relied  on  escaped 
the  attention  of  the  officers  of  the  corpora- 
tion who  knew  the  terms  of  the  contract, 
and  that  the  payments  for  the  goods  deliv- 
ered were  made  under  a  mistake  of  Its 
rights.  Besides:  "The  great  weight  of  au- 
thority is  to  the  effect  that  the  facts  con- 
stituting an  estoppel  In  pais,  to  be  available, 
must,  with  rare  exceptions,  be  specially 
pleaded,  for  the  reason  that,  had  it  been 
pleaded  as  an  estoppel,  the  party  sought  to 
be  estopped  might  have  avoided  its  effect  by 


■ulBcIent  proofs  and  explanations,  t>nt.  not 
being  pleaded,  that  ouestlon  was  not  litigat- 
ed at  alL"  Bee  Farls  v.  Dunn,  70  Ky.  27a 
As  the  plaintiff  has  failed  to  rely  upon  the 
estoppel  in  its  reply,  we  are  of  opinion  tliat 
the  trial  court  did  not  err  in  refusing  an  in- 
struction based  upon  this  idea. 
Judgment  aifirmed. 


BASKETT  T.  TIPPIN  ct  aLi 

(Ctonrt  of  Appeals  of  Kentucky.     Jan.  31, 

1902.) 

DRAINS>-PRB8CIUPnVB  RIGHT  TO   DBB-PAR- 

TIAL  TRANSCRIPT— PRESUMPTION  IN 

FAVOR  OF  JUDGMENT. 

1.  Where  a  ditch  was  a  necessity  to  the  lands 
of  plaintiffs,  and  had  been  in  use  for  over  30 
years,  plaintiffs  were  entitled  to  a  mandatoty 
injunction  requiring  defendant  to  remove  an 
obstruction,  eq>eciallT  as  a  new  ditch  had  been 
opened  on  defendant  s  application  on  condition 
that  the  old  ditch  slMnld  remain  open. 

2.  It  being  averred  by  plaiatiff  and  denied 
by  defendanta  that  the  old  ditch  had  tseen  iu 
use  for  over  30  years,  it  most  be  presumed,  in 
the  absence  of  a  oart  of  the  evidence,  that  the 
evidence  supported  the  dalM. 

Appeal  from  cb^mit  conrt,  Henderson 
coun^. 

"Not  to  be  oiBclally  reported." 

Action  by  S.  L.  Tippln  and  others  against 
John  Baskett,  St.,  for  an  injunction  and  for 
damages.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Afllrmed. 

Yeaman  &  Yeaman,  for  appellant  John 
F.  Lockett,  for  appellees. 

DU  RBLLB,  J.  It  appears  that  the  appel- 
lees owned  adjoining  tracts  of  land  In  Hen- 
derson county,  between  which  there  had 
been  for  upwards  of  30  years  run  a  ditch  f^r 
drainage  purposes,  which  passed  from  their 
lands  upon  and  over  the  lands  of  appellant 
by  way  of  a  culvert  under  a  railroad.  This 
ditch  appears  to  have  followed  the  natural 
flow  of  the  surface  water  over  said  lands, 
bnt  the  appellant  desired  that  a  new  ditoli 
should  be  opened,  under  the  drainage  act  of 
1893  (see  section  2380  et  seq.,  Ky.  St.),  alons 
the  upper  side  of  Tippln's  land,  which  should 
not  pass  under  the  railroad,  but  when  It 
reached  the  right  of  way  should  follow  alonsr- 
side  of  it  He  also  desired  that  that  part 
of  the  old  ditch  which  ran  through  his  land 
should  be  closed.  Accordingly,  application 
was  made  in  the  county  court  to  open  such 
a  public  ditch,  and  viewers  were  appointed, 
to  whose  report  a  remonstrance  was  filed  by 
appellees,  and  re-vlewers  were  appointed,  to 
whom  appellant  made  application  for  the 
same  purpose.  Appellees  objected  to  the 
opening  of  the  new  ditch  unless  the  old  ditch 
was  permitted  to  remain  open,  claiming  th.'it 
the  proposed  ditch  would  not  sufHciently 
drain  their  lands  If  the  old  one  shotdd  be 
closed.  They  claimed,  also,  that  appellant 
had  been  paid  by  them  to  open  and  clean  out 
the  old  ditch,  but  that  It  had  become  over- 

*  Reported  bjr  Edward  W.  Hlnea,  EBq.,o(  tbaPtuk- 
fort  bar,  and  lormerly  (tat*  reporter. 
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grows  with  vegetation,  and  they  desired  the 
privilege  of  themselves  cleaning  it  out  where 
it  passed  through  appellant's  land.  The  re- 
viewers declining  to  recommend  the  opening 
of  the  public  ditch  unless  appellant  would 
agree  to  the  contention  of  appellees,  this  con- 
tention was  agreed  to,  and  on  their  recom* 
mendatlon  the  railroad  company  increased 
the  capacity  of  its  culvert  through  which  the 
old  ditch  discharged.  Upon  this  agreement 
and  understanding  with  the  re-vlewers  and 
appellees,  the  latter  withdrew  their  objec- 
tion to  the  new  ditch,  and  it  was  according- 
ly recommended  and  oi)ened.  Appellees,  at 
their  own  expense,  cleared  out  the  old  ditch; 
but  appellant,  at  a  point  on  bis  own  land, 
couBtracted  an  earth  dam  across  the  old 
ditch,  which  obstructed  the  flow  of  water 
therein.  Appellees  thereupon  brought  this 
suit,  complaining  of  appellant's  action,  and 
praying  for  damages  and  injunction.  The 
snflSciency  of  the  averments  of  the  petition 
was  not  questioned.  Issues  of  fact  were 
raised  by  the  answer,  and  testimony  taken 
thereon,  a  part  only  of  which  is  presented  to 
us  Ud  the  record.  The  trial  court  gave  Judg- 
ment denying  the  claim  for  damages,  but 
awarding  an  injunction  for  the  removal  of 
the  dam. 

It  Is  objects  here  that  the  averments  of 
the  petition  were  insufficient;  and  it  is  pos- 
sible that,  under  tbe  authorities,  they  might 
be  so  held  on  demurrer.  We  think,  however, 
that  after  the  issues  of  fact  have  been  made, 
and  trial  had  thereon,  the  defective  aver- 
ments must  be  considered  as  cured. 

It  is  also  objected  that  the  agreement  of 
appellant  to  keep  open  the  old  ditch  was  not 
In  writing,  and  was  within  the  statute  of 
frauds.  We  are  of  opinion,  however,  that 
tbe  relief  here  granted  was  grantable  upon 
equitable  principles,  without  reliance  upon 
contract  rights.  It  was  averred  and  denied 
tbat  tbe  old  dltcb  had  been  In  use  for  over 
30  years.  The  evidence  in  the  record  tends 
to  snpiKrrt  tbe  claim.  We  must  presume 
that  the  evidence  not  brought  befwre  us  sup- 
ported it,  and  that,  taken  together,  the  evi- 
dence In  and  out  of  the  record  supports  the 
Judgment  granting  the  Injunction  against  ap- 
pellant from  obstructing  the  ditch,  and  re- 
quiring him  to  remove  the  obstruction  placed 
therein  by  him.  This  is  manifestly  equita- 
ble, in  view  of  tbe  fact  that  the  construction 
of  tbe  new  ditch  along  and  upon  the  lands 
of  one  of  tbe  appellees,  and  presumably 
beneficial  to  tlie  adjacent  lands  of  appellant 
.ind  his  son,  was  obtained  upon  the  undcr- 
i-randing  that  the  old  ditch  was  to  continue 
in  use  for  the  benefit  of  appellees.  Whether 
the  facts  showed  an  adoption  of  the  old 
ditch  as  a  ditch  nnder  the  drainage  act,  we 
are  not  called  on  to  decide.  We  must  pre- 
sume tbe  evidence  presented  to  tbe  trial 
rourt  established  its  necessity  to  the  lands 
of  appellees,  and  their  prescriptive  right  to 
its  continued  use. 

Tbe  Judgment  Is  afl!lrmed. 


CIIESAI'EAIvE  &  N.  RT.  v.  HANMER.i 
(Court  of  Appeals  of   Kentucky.     Jan.   29, 

1002.) 

NEOUaBmCB—PLESADINO— ALLEGATION  THAT 
PI.AINTIFF  WAS  "OTHERWISE  HURT"— MO- 
TION TO  HAXB  MORB  BPBCIFIC— CARRIERS- 
INJURY  TO  PA3BENOER-ACTION,  WHETHBK 
CONTRACT  OR  TORT— SALE  OF  RAILROAD 
PROPERTY  NOT  DISSOLUTION  OF  CORPORA- 
TION—COMMON-LAW  ACTION  FOR  INJURY  JN 
ANOTHER  STATE— PRESUMPTION  AS  TO  LAW 
OF  OTHER  STATE. 

1.  The  allegation  of  ipedflc  personal  injuries, 
followed  by  the  allegation  that  plaintiff  was 
"otherwUe  greatly  hurt  and  wounded,"  does 
not  authorize  proof  of  injuries  other  than  those 
specifiealiy  alleged,  and  therefore  the  court 
nroperly  refused  to  require  plaintifC  to  make 
his  petition  more  speeitic. 

2.  As  plaintiff  sought  to  recover  for  the  negli- 
gence of  the  servants  of  defendant  railroad 
company  in  failing  to  keep  its  road  in  repair, 
his  cause  of  action  was  in  tort,  though  he  also 
alleged  a  contract  with  defendant  to  carry 
him  safely  as  a  passenger;  that  being  merely 
matter  of  indncemeut  to  show  that  he  was 
where  ha  had  a  legal  right  to  be  when  he  was 
injured. 

3.  The  fact  that  the  railroad  property  of  de- 
fendant corporation  had  been  sold  under  decree 
of  court  furnished  no  reason  for  dismissing  the 
action,  as  the  corporation  continued  to  exist,  at 
least  until  its  liabilities  were  settled. 

4.  In  a  common-law  action  to  recover  dam- 
ages for  personal  injuries  Inflicted  in  another 
state  it  will  be  presumed  that  the  common  law 
prevails  in  that  state,  in  the  alisenoe  of  alle- 
gation and  proof  to  the  contrary. 

Appeal  from  circuit  court,  Allen  county. 

"Not  to  be  officially  reported." 

Action  by  W.  O.  Hanmer  against  tbe  Ches- 
apeake &  Nashville  Railway  to  recover  dam- 
ages for  personal  injuries.  Judgment  for 
plaintur,  and  defendant  appeals.    Affirmed. 

W.  O.  Ooad,  W.  U  Porter  and  W.  O.  DIs- 
mnkes,  for  appellant  Lewis  McQuown  and 
B.  W.  Bradbum,  for  appellee. 

O'RBAE,  J.  This  action  was  for  jwrsonal 
injuries  sustained  by  appellee  while  a  pas- 
senger on  appellant's  railway  between  Gal- 
latiu  and  ScottsviUe.  Tbe  Jury  awarded 
$1,100  In  damages. 

The  train  on  which  appellee  was  a  passen- 
ger when  injured  fell  through  a  high  trestle. 
It  Is  alleged  that  appellee  was  "thereby 
severely  Injured,  cnt  and  bruised  upon  his 
body,  anus,  and  legs,  two  of  his  ribs  were 
broken,  and  he  was  otherwise  greatly  hurt 
and  wounded."  The  first  grotind  of  rever- 
sal urged  is  that  tbe  trial  court  erred  in 
overruling  appellant's  motion  to  make  the 
petition  more  specific  as  to  how  he  was 
"otherwise  hnrt."  The  allegations  of  the 
petition  of  specific  Injuries  preclude  proof  of 
others  not  made.  The  reason  Is,  the  pleader 
thereby  notiiies  the  defendant  of  the  par- 
ticular injury  upon  which  he  will  seek  to 
recover,  challenging  an  issue  upon  that  fact 
alone,  and  Inviting  evidence  solely  to  sup- 
port or  refute  it.  It  would  be  manifestly 
unfair  to  allow  the  plaintiff  to  then  enlarge 
his  case,  and  make  proof  of  Injuries  different 

'Reported  by  Edward  W.  HInes,  Etq.,  •{  the  FranlP' 
tort  bar,  and  formerly  state  reporter. 
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and  distinct  from  those  pleaded.  Tlie  words 
"and  otherwise  greatlj  hurt  and  wounded," 
when  coupled  with  snch  specific  allegations, 
may  be  treated  as  surplusage,  and  conse- 
quently Ignored.  Such  was  the  ruling  of  the 
court  In  this  case,  and  it  la  approved. 

The  second  objection  Is  that  the  court 
erred  In  not  requiring  appellee  to  elect 
whether  he  would  prosecute  for  the  tort  or 
upon  the  breach  of  contract  We  are  of 
opinion  that  but  one  cause  of  acti<Mi  was 
stated  In  the  petition,  and  that  was  In  tort 
for  the  negligence  of  appellant's  servants 
and  employes  In  falling  to  keep  Its  road  In 
proper  repair,  by  reason  of  which  the  bridge 
fell.  Its  timbers  were  alleged  and  shown  to 
have  been  rotten  and  Insecure.  What  was 
said  about  the  contract  to  carry  appellee 
safely  as  a  passenger  was  merely  matter  as 
inducement  to  show  that  appellee  was  where 
be  had  a  legal  right  to  be  when  Injured.  Mc- 
Mnrtry  v.  RaUroad  Co.,  84  Ky.  462,  1  S.  W. 
816. 

After  issue  Joined,  one  Robert  Nuck  filed 
his  affidavit  stating  that  the  railway  prop- 
erty of  appellant  had  been  sold  under  a  de- 
cree of  the  United  States  circuit  court  at 
Nashville,  and  purchased  by  Walter  A.  Web- 
ber. He  asked  that  the  action  be  dismissed, 
which  was,  of  course,  overruled.  The  rail- 
way company  had  not  ceased  to  exist,  even 
If  Its  property  had  been  sold.  The  corpora- 
tion continued  to  be  such,  In  any  event  till 
Its  liabilities  were  settled. 

The  court  properly  overruled  appellant's 
motion  for  a  peremptory  instruction.  This 
motion  could  not  have  been  based  upon  the 
absence  of  any  evidence  sustaining  appellee's 
claim,  for  there  was  abundance.  But  it 
seems  to  have  been  made  upon  the  theory 
that  the  injury  was  done  In  Tennessee,  and, 
as  there  was  no  proof  of  what  the  law  of 
that  state  was  as  giving  and  regulating  a 
right  of  recovery  in  such  case,  the  court 
was  not  authorized  to  submit  the  issue  of  In- 
Jury  and  damage  to  the  Jury.  The  suit  is 
a  common-law  action,  and.  In  the  absence  of 
allegation  and  proof  to  the  contrary,  the 
court  assumes  that  the  common  law  prevails 
in  Tennessee.  Miles  v.  Collins,  1  Mete.  312; 
Stem  V.  Freeman,  4  Mete.  311;  Honore  y. 
Hutchings,  8  Bush,  G92. 

Judgment  affirmed,  with  damages. 


CITY  OF  LOUISVILLE  v.  SELVAGE  et  al.t 

(Court  of  Appeals  of   Kentucky.     Jan.  29, 

1902.) 

STREET    ASSESSMENTS  —  AMENDED    PETITION 
SEEKING    RECOVERY    AOAINST    CITY— STAT- 
DTB    OF   LIMITATIONS  —  RES    ADJUDICATA — 
REAPPORTIONMENT— INTEREST   AND    COSTS. 
1.  An  action  by  contractors  against  an  abut- 
ting property  owner  to  enforce  a  lien  for  the 
entire   cost   of   a   street    improvement   having 
been  brought  within  one  year  after  the  execu- 
tion of  the  work,  an  amended  petition  seek- 
ing to  recover  of  the  city  10  per  cent  of  the 

'Reported  by  Edward  W.  Hlnes,  Esq.,  ol  U>e  Frank- 
fort bar,  and  formerly  state  reporter. 


amount  was  not  barred  by  the  statute  of  lim- 
itations, though  not  filed  until  after  the  lapse 
of  five  years. 

2.  A  Judgment  against  the  original  defend- 
ants for  90  per  cent  of  the  apportionment  war- 
rant sued  on  was  not  a  bar  to  a  subsequent 
recovery  against  the  city  of  the  other  10  per 
cent.,  as  there  was  then  no  adjudication  be- 
tween plaintiffs  and  the  city. 

3.  A  judgment  against  the  original  defend- 
ants for  the  full  amount  of  the  warrant  bavin;; 
been  reversed  on  the  ground  that  they  were 
liable  for  only  90  per  cent,  tliereof,  the  city  was 
liable  for  interest  on  the  remaining  10  per  cent, 
only  from  the  time  of  the  reapportionment  on 
the  return  of  the  case  to  the  lower  court,  or 
from  the  filing  of  amended  petition  against  th« 
cit7  seeking  to  recover  that  amount  and  is 
liable  only  for  such  costs  as  have  accrued  since 
the  reapportionment 

Appeal  from  circuit  court  JefTcrson  coun- 
ty, chancery  division. 

"Not  to  bo  officially  reported." 

Action  by  G.  P.  Selvage  and  others  against 
Joshua  F.  Bullitt  and  others  to  enforce  a  lien 
for  the  cost  of  a  street  Improvement.  Judg- 
ment for  plaintiffs  against  the  city  of  Louis- 
ville, and  the  city  appeals.    Reversed. 

H.  L.  Stone,  for  appellant  Lane  &  Harri- 
son, for  appellees. 

WHITE,  J.  This  is  the  second  appeal  of 
this  case.  The  former  appeal  was  styled, 
"Joshua  F.  Bullitt  v.  Selvage,"  etc.,  and  the 
opinion  is  found  In  47  S.  W.  255.  The  action 
was  originally  brought  against  Bullitt  the 
city  of  Louisville,  and  vai-lous  property  own- 
ers along  the  street  improved.  The  first 
Judgment  was  against  Bullitt  for  the  full 
amount  of  the  apportionment  warrant 
against  his  property.  On  appeal  this  court 
held  that  he  was  liable  for  only  90  per  cent 
of  the  warrant  and  remanded  the  case  for 
Judgment  for  that  sum,  or  proportion  of  the 
warrant.  Upon  return  of  the  case,  Bullitt's 
part  was  paid;  and  appellees  filed  an  amend- 
ed petition  claiming  against  the  appellant 
city  10  per  cent  of  the  warrant  under  the 
former  oitlnlon  of  this  court  and  also  claim- 
ed Interest  on  the  whole  sum  of  the  appor- 
tionment warrant  and  further  claimed  Judg- 
ment for  costs  incurred  in  the  case  against 
Bullitt  and  the  costs  paid  on  the  appeal. 
Appellant  pleaded  to  the  amended  petition 
(1)  statute  of  five  years'  limitation;  (2)  res 
adjudlcata;  (3)  a  denial  of  liability  for  either 
interest  or  costs.  The  action  was  submitted 
for  Judgment  on  petition  and  answer.  Judg- 
ment was  rendered  for  appellees  for  the  10 
per  cent,  on  the  apportionment  warrant  of 
Bullitt  for  interest  on  the  whole  amount  of 
the  warrant  till  Bullitt's  part  was  paid,  and 
for  costs  ($101.05)  heretofore  incurred.  From 
that  Judgment  .this  appeal  is  prosecuted. 

As  it  appears  from  the  record  this  action 
was  first  begun  against  the  city  in  ISdS, 
there  can  be  no  question  of  limitation,  as 
that  was  less  than  one  year  from  the  execu- 
tion of  the  work. 

The  plea  of  res  adjudicate  is  likewise  bad; 
for  it  is  not  allc£cd,  nor  dues  the  record 
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show,  Chat  the  judgment  rendered  against 
Bullitt  disposed  of  the  case  as  to  the  city, 
ttt  denied  appellees  a  right  of  recovery 
against  the  city.  There  was  no  adjudication 
between  the  appellant  city  and  the  appellees. 
We  are  of  opinion,  therefore,  that  there  was 
no  error  In  rendering  judgment  against  ap- 
pellant city  for  10  peae  cent,  of  the  appor- 
tionment warrant,  which  the  former  opinion 
held  could  not  be  recovered  from  the  prop- 
erty holder  Bullitt 

The  court  erred  In  adjudging  to  appellees 
Interest  on  the  full  amount  of  the  apportion- 
ment warrant,  or  on  any  amount  of  the  war- 
rant till  the  reapportionment  by  the  court  on 
the  return  of  the  case  under  the  mandate  of 
this  court.  Likewise  It  was  error  to  adjudge 
against  appellant  the  costs  on  the  former 
appeal,  as  that  was  costs  of  reapportionment, 
and  in  a  case  wherein  appellant  was  not  a 
party  to  the  appeaL  This  was  expressly  de- 
cided by  this  court  in  Oosnell  v.  Olty  of 
Louisville,  46  S.  W.  722,  and  City  of  Louis- 
vllle  V.  Selvage,  51  S.  W.  447.  In  each  of 
these  cases  the  court  expressly  held  that  the 
city  was  not  liable  for  interest  or  costs  un- 
til a  reapportionment  bad  been  made.  These 
cases  were  decided  under  the  same  law  as 
the  present  case,  and  It  is  therefore  binding 
oa  us  here. 

For  the  errors  indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  render  Judgment  for  appellees 
for  10  per  cent,  of  the  apportionment  war- 
rant with  Interest  from  the  date  of  filing  the 
amended  petition,  and  for  costs  subsequently 
accruing  since  the  reapportionment 

UNITED  STATES  BTJILDINa  &  LOAN 
ASS'N'S   ASSIGNEE   v.   FORE- 
MAN et  al.i 
(Conrt  of  Appeals  of  Kentucky.     Jan.  29, 
1902.) 

BUILDING  AND  LOAN  ASSOCIATIONS-ASSiaN- 

MENT  FOR  CREDITORS— RIOHTS  OF 

BORROWING  MEMBER. 

1.  In  an  action  by  the  assignee  of  a  building 
and  loan  association  to  recover  a  loan,  it  was 
error  to  strike  out  certain  parts  of  the  petition 
which  averred  the  subscription  of  stock  by  de- 
fendant, the  precipitation  of  the  maturity  by 
reason  of  the  insolvency  and  assignment  of  tlie 
a<<8ociation,  the  payment  of  dues  on  stock,  and 
the  book  value  of  the  stock,  and  dividends 
thereon. 

2.  It  was  error  to  dismiss  the  petition  of  the 
assignee,  and  to  give  the  association  judgment 
for  the  balance  of  the  debt  after  crediting  all 
amounts  paid,  whether  as  interest  premiums, 
or  dues,  as  the  record  showed  facts  sufficient 
to  justify  the  assignment.  Tx>an  Co.'s  Assignee 
T.  Wood  (Ky.)  80  S.  W.  858,  followed. 

Appeal  from  circuit  court  Montgomery 
county.  , 

"Not  to  be  officially  reported." 

Action  by  the  Columbia  Finance  &  Trust 
Company,  assignee  of  the  United  States 
Building  &  Loan  Association,  against  J.  T. 
Foreman  and  others,  to  recover  a  loan  and 

'Reported  by  Edward  W.  Htnei,  Esq.,  of  the  Frank- 
tort  bar.  and  formerly  state  reporter. 


enforce  a  mortgage  Uen.    Judgment  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

W.  A.  De  Haven,  for  appellant  Henry 
Watson,  for  appellees. 

DU  RELLB,  J.  The  appellant  the  Colum- 
bia Finance  A  Trust  Company,  as  assignee 
of  the  appellant  building  and  loan  associa- 
tion, brought  suit  against  Foreman,  as  a 
borrowing  member  of  the  association,  to  en- 
force Its  mortgage  lien  upon  a  lot  of  land  in 
Montgomery  county;  alleging  the  Insolvency 
of  the  association,  its  assignment  to  the 
trust  company,  the  precipitation  of  the  ma- 
turity bf  the  note  and  mortgage,  aiid  making 
a  subsequent  vendee  of  the  lot  a  party  de- 
fendant None  of  the  original  defendants 
seems  to  have  made  any  defense,  but  a  later 
vendee  (one  Gould)  became  a  party  and 
made  defense,  attacking  the  validity  of  the 
assignment,  the  right  of  the  assignee  to  the 
assets  of  the  assoeiation,  and  claiming  cred- 
it for  all  payments  made,— whether  as  In- 
terest or  dues  on  stock.  The  trial  court 
struck  out  certain  parts  of  the  petition  which 
averred  the  subscription  of  stock  by  Fore- 
man, the  precipitation  of  the  maturity  by 
reason  of  the  insolvency  and  assignment  of 
the  association,  the  payment  of  dues  on 
stock,  and  the  book  value  of  the  stock,  and 
dividends  thereon.  This  order,  under  nu- 
merous rulings  of  this  court  was  erroneous. 

Upon  final  hearing  the  petition  of  the  as- 
signee was  dismissed,  but  the  association 
was  given  judgment  for  the  balance,  after 
crediting  all  amounts  paid,  whether  as  in- 
terest premiums,  or  dues.  This  was  error. 
The  record  shows  quite  conclusively  that 
the  facts  with  regard  to  the  assignment 
were  practically  the  same  as  those  which 
were  held  to  Justify  the  assignment  In  Loan 
Co.'8  Assignee  v.  Wood  (Ky.)  60  S.  W.  858. 

It  follows,  therefore,  that  the  judgment 
was  erroneous,  and  It  is  reversed,  and  the 
cause  remanded,  with  directions  to  enter 
Judgment  for  appellant  the  building  and 
loan  association's  assignee.  In  accordance 
with  the  principles  laid  down  In  the  case  of 
Loon  Co.'s  Assignee  v.  Wood,  supra. 


JONES  et  al.  v.  PATTERSON  et  al.     PAT- 
TERSON V.  D.4LVIS  et  al.    DAVIS 
et  al.  V.  PATTERSON.i 

(Court  of  Appeals  of  Kentucky.     Jan.  28, 
1902.) 

DEEDS— LAND  BHBRACBD  TO  WHICH  GRAN- 
TOR HAD  NO  TITLE— ADVERSE  POSSESSION 
—  CONSTRUCTIVE  POSSESSION  —  RIGHT  OK 
WRONGDOER  TO  RELY  ON  OUTSTANDING  TI- 
TLE-VALIDITY OF  JUDGMENT— IRREGULAR- 
ITIES IN  PROCEEDINGS. 

1.  The  mere  fact  that  a  deed  Included  land 
which  the  grantor  had  a  right  to  convey  did 
not  vest  the  grantee  with  either  the  title  or 
possession  of  land  embraced  in  the  deed  to 
which  the  grantor  had  uo  valid  legal  title. 

■Reported  by  Edward  W.  Hlnee,  Esq.,  of  tbe  Frank- 
tort  bar,  and  formerly  itate  reporter. 
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2.  PlaintUb  cannot.  In  saptxNt  of  their  claim 
of  titie  b7  possession,  rely  upon  tlie  fact  that 
they  built  a  cabin  on  the  land  in  coDtroversr, 
ana  installed  a  tenant  therein,  after  the  in- 
stitution of  their  action. 

3.  One  who  has  entered  upon  land  in  the 
constructive  possession  of  others  by  reason  of 
their  paper  title  cannot  resist  a  recoTcry  by 
them  by  abotfing  an  outstanding  title  in  an- 
other. 

4.  A  judgment  decreeing  a  conveyance  of 
land  rendered  more  than  30  years  ago,  having 
been  acquiesced  in  by  the  parties,  wUI  not  b« 
declared  void  because  no  affidavit  for  a  warn- 
ing order  is  found  in  the  record,  or  because  the 
answer  of  a  guardian  ad  litem  was  not  signed, 
or  because  of  other  like  irregularitieB  in  tb« 
preliminary  steps. 

Appeals  from  drcuit  court,  Breatbltt  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  J.  S.  Jones  and  others  against  J. 
W.  Cardwell  to  recorer  damages  for  trespass 
to  land.  Intervention  by  I.  N.  Patterson, 
dalmiug  tbe  land  In  controversy.  Judgment 
In  favor  of  I.  N.  Patterson  against  plaintiffs 
for  po^aeaslon  of  tbe  land,  refusing  relief 
sought  by  Patterson  against  Polly  Davis  and 
others,  and  also  the  relief  sought  by  them 
against  Patterson,  and  plaintiffs  appeal,  and 
I.  N.  Patterson  and  Polly  Davis  and  others 
prosecute  separate  appeals.  Affirmed  upon 
appeal  of  plaintiffs  and  upon  the  appeal  of 
Polly  Davis  and  others,  and  reversed  upon 
tbe  appeal  of  I.  N.  Patterson. 

W.  B.  Dixon  and  Marcmn  &  Pollard,  for 
aijpcllants  Jones  and  others.  J.  J.  C.  Bach, 
for  appellants  Davis  heirs.  R.  A.  Hurst, 
W.  W.  McGnlre,  W.  S.  Pryor,  Hazelrigg  & 
Cbenault,  and  J.  J.  C.  Bach,  for  appellees 
Patterson. 

BUBNAM,  J.  The  controversy  in  this 
case  Involves  the  title  and  ownership  of  about 
3,000  acres  of  land  located  upon  the  waters 
of  the  South  Fork,  and  the  tributaries  there- 
of, of  Quicksand  creek,  In  Breathitt  county, 
Ky.  Tbe  appellees  Patterson  and  the  Davis 
heirs  claim  tmder  15  Kentucky  patents  Issued 
to  Robert  P.  Davis  in  1SU7.  There  is  also  a 
controversy  between  Patterson  and  the  Davis 
heirs  as  to  tbe  ownership  of  the  land,  but 
both  agree  that  appellants  have  no  interest 
therein.  The  appellants  J.  S.  Jones,  D.  D. 
Jones,  D.  R.  Clark,  C.  J.  Little,  Taylor,  and 
Orate,  claim  a  possessory  title  dating  from 
an  alleged  entry  upon  the  land  by  one  Pres- 
ton Howard,  their  remote  grantor.  They 
also  claim  to  trace  their  title  to  a  patent  is- 
sued to  James  Reynolds  by  the  common- 
wealth of  Virginia  on  the  18th  day  of  July, 
17S4,  containing  126,140  acres  of  land.  They 
also  allege  that  the  Davis  patents  are  void 
for  tbe  reason  that  the  land  embraced  there- 
in Is  covered  by  the  Reynolds  patent  and 
numerous  other  senior  patents  granted  by  the 
commonwealth  of  Kentucky.  The  action  was 
originally  brought  at  law  by  appellants 
against  J.  W.  Cardwell  for  trespass.  They 
alleged  that  they  were  the  owners  and  in 
possession  of  about  8,000  acres  of  land.    Tbe 


appellee  Patterson  Intervened  In  this  suit  and 
asserted  title  to  2,200  acres  of  land  embraced 
within  the  boundaries  claimed  by  appellants 
by  virtue  of  a  conveyance  from  Davis  and 
the  Davis  heirs.  He  also  alleged  that  cer- 
tain deeds  under  which  appellants  claim  were 
forgeries,  and  asked  that  he  be  adjudged  the 
owner  of  the  land  claimed  by  him.  Appel- 
lants, In  their  response  to  PattM-son's  peti- 
tion, averred  that  his  claim  was  a  doud  up  n 
their  title,  and  asked  that  it  be  quieted.  Pat- 
terson, In  a  subsequent  pleadhig,  responded 
that  no  one  had  ever  had  the  actual  posses- 
sion of  the  land  In  controversy;  tbat  they 
were  uninclosed  wild  lands.  He  also  made 
his  pleading  a  cross  petition  against  the 
Davis  heirs,  who  replied,  denying  title  in 
the  appellee  Patterson,  and  asserting  title 
in  themselves.  And  in  an  amended  answer, 
which  they  make  a  counterclaim  against  ap- 
pellants, tbe  Davis  heirs  assert  ownership  in 
themselves,  and  allege  that  appellants  had 
forcibly  entered  upon  the  land,  and  sought 
to  recover  of  them  both  possesirion  and  dam- 
ages. The  trial  court  sustained  the  title  of 
apiMllees,  and  gave  Judgment  against  appel- 
lant for  tbe  possession  of  tbe  land;  refusing 
tbe  relief  sought  by  Patterson  against  tbe 
Davis  heirs,  and  also  that  sought  by  them 
against  Patterson,  both  of  whom  base  tlielr 
j  dalm  upon  the  14  patents  to  R.  P.  Davis  In 
1807,  which  made  out  a  prima  facie  case  for 
the  appellee  for  the  whole  of  the  land  in 
controversy. 

We  will  first  direct  our  attention  to  an  ex- 
amination of  the  facts  upon  which  appel- 
lants rely  to  establish  their  possessory  title 
to  the  land  in  controversy,  and  also  their 
claim  that  It  had  been  previously  patented, 
and  that  by  reason  thereof  the  patents  to 
Davis  were  void.  It  Is  conceded  that  Pres- 
ton Howard  lived  for  many  years  at  the 
mouth  of  a  stream  known  as  Howard's 
Fork,  which  empties  Into  the  South  Fork  of 
Quicksand  creek,  and  that  Howard's  Fork 
has  three  tributaries,  known  as  Wilson's, 
Calhoun's,  and  Hagln's  Forks,  which  empty 
Into  it  about  one  mile  and  a  half  above  Its 
mouth,  and  that  the  lands  In  controversy  are 
situated  on  these  three  forks,  above  what  is 
known  as  the  flat  rock  on  Wilson's  Fork,  the 
rock  house  on  Calhoun's  Fork,  and  a  beech 
and  lyn  on  Uagln's  Fork;  and  It  Is  earnest- 
ly insisted  by  appellees  that  none  of  appel- 
lants' grantors  ever  had  any  possession 
above  these  well-known  marks.  A  great 
deal  of  difficulty  and  uncertainty  arise  from 
the  fact  that  the  records  of  the  Breathitt 
county  court  were  burned  In  1873;  It  being 
insisted  that  the  titles  which  were  subse- 
quently recorded  were,  to  a  large  extent,  fic- 
titious and  forgeries.  Preston  Howard's 
first  paper  title  to  any  of  the  land  in  dispute 
Is  a  deed  executed  to  him  on  the  3d  day  of 
March,  1841,  by  Coleman  Williams  in  con- 
sideration of  1150  paid  cash  in  hand.  Wil- 
liams conveys  a  certain  tract  of  land,  de- 
scribed as  "beginning  on  the  south  bank  of 


KyJ 


J0NE3  V.  PATTERSON. 


879 


the  South  Fork  of  Quicksand  cre^,  at  two 
sycamores  and  a  sugar  tree,  20  poles  above 
the  upper  comer  of  a  one  hundred  acres 
surrey  In  Perry  county:  thence  runnhig  up 
the  creek  on  both  sides,  locludhig  its  tribu- 
taries, to  a  condltioual  line  made  by  Wil- 
liams and  Howard."  And  in  1853  Howard 
obtained  a  patent  for  60  acres  on  Howard's 
Fork,  extending  up  to  a  poplar,  beech,  and 
flat  rock  on  the  Wilson  Fork.  He  settled 
bb  SOD  Bussell  on  that  part  of  his  boundary 
which  was  located  farthest  from  the  month 
of  the  creek.  In  1864  Howard  moved  away 
from  this  tract  of  land,  and  went  to  Jackson 
county,  where  he  resided  until  his  death. 
In  1886,  in  consideration  of  $1,000,  he  con- 
veyed to  Stephen  Carpenter  all  of  his  land  in 
Breathitt  cotmty  on  the  waters  of  the  South 
Fork  of  Quicksand  creek,  which  is  described 
as  beginning  at  a  "white  walnut  on  a  small 
Island  near  an  old  school  house  at  the  lower 
end  of  the  farm,  and  running  to  a  conditional 
line  between  Preston  Howard  and  Henry 
Williams  at  a  double  maple  at  the  month  of 
a  small  drain  In  the  south  side  of  the  Fork 
of  Quicksand  creek;  thence  a  straight  line 
across  said  creek;  theace  with  Howard's  out- 
side line  so  as  to  include  all  the  land  owned 
by  Howard  lying  between  him  and  Henry 
Williams,  Robert  Davis,  and  Russell  How- 
ard, going  still  around  with  his  outside  Uqo 
to  the  Ijeglnning,— containing  four  hundred 
acres  to  same^  more  or  less."  When  this 
deed  was  again  recorded,  after  the  burning 
of  the  county  clvk's  office,  it  was  altered 
so  as  to  call  for  1,400  acres,  instead  of  400. 
The  original  deed,  being  in  existence  and 
filed  In  this  record,  makes  this  fact  appar- 
ent. After  his  purchase,  Stephen  Carpenter 
occupied  the  Howard  residence,  near  the 
month  of  the  creek,  until  February,  1873, 
when  be  conveyed  to  William  Kash,  and  on 
the  same  day  Kash  conveyed  to  Elizabeth 
WUUams  the  boundary  conveyed  to  him. 
Both  of  these  deeds  call  for  600  acres.  The 
land  conveyed  Is  described  as  lying  on  the 
South  Fork  of  Quicksand  creek,  and  does  not 
embrace  the  150  acres  above  It,  which  had 
been  previously  sold  by  Stephen  Carpent^ 
to  Samuel  Carpenter.  After  his  purchase, 
Williams  occupied  the  old  Howard  house 
about  15  years.  During  this  interval  it  does 
not  appear  that  he  ever  acquired  any  addi- 
tional land,  but  in  June,  1889,  be  executed  a 
deed  to  a  bonndary  to  the  appellant,  which 
he  represents  as  containing  2,640  acres.  At 
this  point,  for  the  first  time,  the  deed  pur- 
ports to  convey  a  tract  of  2,000  acres  of 
land,  which  it  is  claimed  Preston  Howard 
held  mider  a  marked  boundary  whilst  he 
lived  in  Breathitt  county,  and  under  a  deed 
from  Thomas  Sewell,  and  to  have  been  In 
Howard's  deed  to  Stephen  Carpentw,  aud  to 
have  passed  from  Carpenter  to  Kash,  and 
Kash  to  Williams.  This  2,000-acre  bound- 
ary extended  to  the  waters  of  Calhoun's  and 
HaglQ's  Forks  of  Howard's  creek,  and  not 
only  covered  the  boundary  of  land  embraced 


In  the  deed  from  Stephen  to  Sam  Carpentar, 
but  also  Included  the  greater  part  of  the 
lands  covered  by  the  patents  issued  to  Da- 
vis, and  which  are  included  In  the  lands 
claimed  by  appellee  Patterson.  The  deed 
referred  to,  from  Thomas  Sewell  to  Preston 
Howard,  purports  to  convey  a  certain  tract 
of  land  lying  on  the  South  Fork  of  Main 
Quicksand  creek,  and  Is  described  as  follows: 
"Beginning  at  a  small  Island,  two  sycamores, 
one  sugar  tree;  thence  up  the  creek  on  both 
sides,  Including  Its  tributaries,  to  a  condi- 
tional line  between  Preston  Howard  and 
Henry  Williams,— about  2,000  acres,  more  or 
less."  The  deed  further  recites  that  the 
boundary  is  a  portion  of  the  Reynolds  sur- 
vey, which  the  grantor  purchased  of  John 
Hargis,  and  the  oonsideiatlon  recited  in  the 
deed  is  a  compromise,  and  $10  paid  cash  In 
hand.  It  will  be  observed  that  the  descrip- 
tion contained  In  this  deed  is  the  Identical 
description  contained  in  the  deed  from  Cole- 
man Williams  to  Preston  Howard  in  1841. 
And  It  seems  to  be  the  boundary  embraced 
In  the  deed  made  by  Preston  Howard  to 
Stephen  Carpenter  in  1869,  except  that  the 
sale  represents  the  land  to  be  2,000  acres 
more  than  the  Howard  deed  speaks  of  it  as 
containing.  But  In  the  meantime  Preston 
Howard  had  conveyed  150  acres  of  land  held 
by  him  when  he  resided  at  the  mouth  of 
Howard's  creek  to  his  son  Russell.  The 
facts  surrounding  the  deed  from  Sewell  to 
Howard  are,  to  say  the  least,  somewhat  sus- 
picious. It  purports  to  have  been  acknowl- 
edged by  Sewell  in  1849  before  William  Bar- 
nett,  deputy  clerk  for  John  Hargis,  of  the 
Breathitt  county  court,  but  does  not  seem  to 
have  been  recorded  until  the  3d  day  of  June, 
1886,  and  then  by  a  party  who  testifies  that 
he  was  not  a  deputy  clerk  at  all.  It  further 
appears  that  as  soon  as  It  was  recorded  the 
original  deed  was  withdrawn  from  the 
(Jerk's  office,  and  the  most  diligent  efforts 
have,  entirely  failed  to  show  any  trace  of  It 
thereafter.  In  March,  1889,  shortly  before 
the  execution  of  the  WlUlams  deed  to  appel- 
lant, Preston  Howard  and  wife,  who,  it  Is 
claimed,  were  then  residing  In  Jackson  coun- 
ty, Ky.,  executed  a  deed  to  their  grandson 
Asberry  Howard,  of  Breathitt  county,  in  con- 
sideration of  $500,  to  a  tract  of  land  on 
Quicksand  creek,  containing  2,000  acres,  and 
which  the  deed  recites  to  be  a  part  of  the 
boimdary  land  which  the  grantors  had  pur- 
chased of  Colby  Williams;  and  the  bound- 
ary of  this  deed  seems  to  cover  substantial- 
ly the  same  laud  which  Is  subsequently  em- 
braced in  the  deed  from  Williams  and  wife 
to  appellant.  This  deed  was  executed  by 
Preston  Howard  more  than  16  years  after 
his  removal  from  Breathitt  county,  and  one 
of  his  sons  testified  that  he  had  been  dead 
for  several  years  before  the  date  of  its  ex- 
ecution. It  further  appears  that  this  same 
Berry  Howard,  a  grandson  of  Preston  How- 
ard, obtained  possession  of  the  title  bon^ 
which  had  been  executed  by  Stephen  Cai 
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penter  to  Samnel  Carpenter,  and  claimed  to 
be  the  owner  of  the  160-acre  tract  of  land 
covered  by  the  bond  some  time  prevlons  to 
the  date  of  the  Williams  deed  to  appellant. 
Stephen  testifies  that  this  bond  only  called 
for  150  acres  of  land,  but  that  Berry  How- 
ard represented  that  he  had  contracted  to 
sell  a  boundary  of  S&i  acres  to  the  Quick- 
sand Lumber  Company,  and  proposed  to  Car- 
penter that  If  he  would  Increase  the  number 
of  acres  so  as  to  make  It  call  for  394  acres. 
Instead  of  150,  he  would  give  Mm  $25  In 
cash,  and  accept  a  quitclaim  deed  therefor, 
and  that  he  did  so,  although  he  well  knew 
that  be  bad  only  sold  Samuel  Carpenter  150 
acres  of  land.  It  further  appears  that  Berry 
Howard  sold  and  conveyed  this  tract  of  land 
to  the  Quicksand  Lumber  Company  In  1888^ 
and  that  it  was  In  possession  thereof  under 
its  deed  at  the  date  of  the  Williams  deed  to 
appellant  The  appellants  relied,  as  a  link 
connecting  their  chain  of  title  with  the  Reyn- 
olds grant,  on  a  deed  which  pnrp  rta  to 
have  been  executed  in  February,  1848,  by 
John  Hargis  to  Thomas  Sewell,  which  con- 
tains  this  recital:  "Also  the  said  John  Har- 
gis and  wife  hereby  aliens,  sells,  and  quits 
claim  of  said  Sewell  and  the  balance  of  his 
outland,  or  sherifTs  deed,  which  Hargis  has 
not  sold  to  others.  And  this  last  land  or 
sherifTs  deed  contains,  say,  from  15,000  to 
25,000  acres,  more  or  less.  The  boundary  is 
of  record.  Deed  Book  number  1,  pages  216 
and  217.  This  only  includes  Hargis'  part 
yet  unsold.  All  the  above  lands  being  on 
the  north  side  of  the  North  Fork  of  the 
Kentucky  river,  In  Breathitt  county,  Ky., 
above  and  below  the  town  of  Jackson,  and 
described  as  aforesaid  in  the  conveyance  of 
the  old  thousand  acre  tract"  The  deed  fur- 
ther stipulates  that  neither  Hargis  nor  his 
heirs  are  to  be  in  any  way  accountable  as  to 
the  warranty  of  this  old  1,000-acre  tract 

It  la  admitted  by  counsel  that  the  recitals 
of  this  deed,  and  those  contained  in  the 
deed  from  Sewell  to  Howard,  are  the  only 
evidence  which  connects  the  title  of  Pres- 
ton Howard  in  any  way  to  the  Reynolds 
patent  It  is  also  admitted  that  when  Wil- 
liams had  his  deed  recorded  after  the  fire, 
there  was  inserted  in  the  boundary  for  the 
first  time  the  words  "including  its  tributa- 
ries." It  also  appears  that  the  same  Wil- 
liams' grantor  was  the  party  who  produced 
and  had  recorded,  apparently  for  the  first 
time,  the  alleged  deed  from  Sewell  to  How- 
ard, long  after  the  death  of  Sewell.  But 
even  If  it  be  conceded  that  the  Sewell  deed 
was  not  a  forgery,  the  proof  in  the  case 
dearly  shows  that  neither  Howard  nor  his 
vendee,  Stephen  Carpenter,  ever  claimed  un- 
der It  This  is  shown  by  the  fact  that  In 
1853  Howard  obtained  a  patent  for  50  acres 
of  land  on  Howard's  creek,  which  extended 
to  the  poplar,  beech,  and  flat  rock  on  the 
Wilson  Fork,  and  subsequently  took  out 
two  additional  patents,  of  25  acres  each, 
for  land  which  were  clearly  covered  by  the 


Sewell  conveyanceai  And  Stephen  Carpen- 
ter, his  vendee,  obtained  two  patents  for 
200  acres  each.  And  he  testified:  That  one 
of  them  "began  at  the  lower  end  of  bis  farm, 
and  ran  up  the  left-hand  fork  of  South  Fork 
up  the  ridge  between  Davis'  land  and  How- 
ard's Fork  nntll  they  struck  the  big  rock 
house  on  Calhoun  Fork;  thence  a  straigl.t 
line  to  the  beginning."  That  the  other  200- 
acre  patent  began  "at  the  moutb  of  a  drain 
on  Calhoun's  Fork,  Just  above  the  rock  house, 
and  ran  across  the  spur  to  the  beech  and 
lyn  on  Hagin's  Fork;  thence  down  Hagin's 
Fork  to  the  McDonnell  Fork;  thence  up  the 
spur  of  the  ridge  to  the  top  of  the  ridge;  and 
thence  down  the  ridge  between  Howard's 
Fork  and  the  water  of  South  Fork  to 
two  Maples,"— whilst  John  McDaniel,  Sam 
Carpenter,  and  C  B.  McQulnn,  all  of  whom 
live  in  the  Immediate  neighborhood,  tes- 
tify that  the  upper  line  of  Preston  How- 
ard's farm,  at  the  time  be  lived  there,  was 
at  tlie  poplar,  beech,  and  flat  rock  on  Wil- 
son Fork,  the  beech  and  lyn  on  Hagin's 
Fork,  and  the  rock  house  on  Calhoun's  Fork. 
The  location  of  these  lines  of  Howard's 
farm  seems  to  have  been  so  well  known  that 
when  Davis,  who  lived  upon  the  adjacent 
tract  of  land,  and  who  was  a  practical  sur- 
veyor, made  the  surveys  which  are  the  basis 
of  the  patents  relied  on  by  appellee,  he  be- 
gan them  at  these  well-known  objects;  two 
of  them  beginning  at  the  fiat  rock  on  Wil- 
son Fork,  two  at  the  rock  house,  and  a  fifth 
at  the  lyn  and  beech.  And  undoubtedly  the 
150-acre  tract  of  land  conveyed  by  Stephen 
to  Sam  Carpenter  lay  directly  between  the 
land  of  Stephen  Carpenter  and  the  alleged 
marked  boundary  around  the  ridges,  which. 
In  the  main,  is  the  same  land  that  la  In  con- 
troversy. Besides,  it  is  evident  from  How- 
ard's deed  that  he  only  sold  the  land  on  the 
main  creek  to  the  conditional  line  between 
hlra  and  Williams,  and  up  to  the  McDaniel 
and  Russell  Howard  tracts,  both  of  which 
lay  above  the  tract  claimed  by  him  at  that 
time,  and  the  tributaries  of  Howard's  creek. 
Besides,  it  Is  by  no  means  certain  that  the 
land  embraced  in  the  deed  of  Hargis  to 
Sewell  covers  the  land  in  controversy.  The 
alleged  conveyance  by  the  sherlfT  to  Hargis 
is  not  produced,  nor  are  any  of  the  proceed- 
ings under  which  the  Judgment  was  obtained 
upon  the  execution  issued  attempted  to  be 
Khnwn.  We  are  of  the  opinion  that  the 
proof  ofTercd  by  appellants  is  insufficient  to 
connect  them  with  the  Reynolds  patent 

But  appellants  argue  that  even  if  the 
Reynolds  patent  does  not  cover  the  land,  it 
Is  shown  tliat  Preston  Howard  lived  on  and 
claimed  the  land  in  controversy  for  more 
than  20  years  after  his  purchase  from  Cole- 
man Williams,  and  for  more  than  15  years 
after  obtaining  the  deed  from  Sewell,  and 
that  his  actual  possession  extended  to  the 
marked  boundary  which  he  claimed,  and  that 
these  facts  are  sufiicient  to  authorize  tbe 
presumption  of  a  grant  from  the  common- 
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wealth.  It  to  true  that  Russell  and  Miles 
Howard,  sons  of  Preston  Howard,  In  tUelr 
depoeittons  given  aboat  40  years  after  they 
moved  off  the  land,  and  long  after  the  death 
of  their  father,  give  some  color  to  the  con- 
tention. But  this  proof  is  InsufBcient  to  re- 
unt  contemporaneous  acts,  and  the  declara- 
tioas  of  the  conveyances  as  to  the  amount 
of  the  land  conveyed  by  Howard  and  ac- 
quired by  Carpenter.  Carpenter  testifies  that 
Howard  told  blm  that  the  rock  house  on 
Calhoun's  Fork  was  his  upper  comer  on 
that  fork.  And  John  McDaniel  testifies  that 
Howard  told  and  showed  him  that  his  upper 
line  crossed  Wilson's  Fork  at  that  rock,  and 
C^houn's  Fork  at  the  rock  house,  and  Ha- 
gln's  Fork  at  the  t>eech  and  lyn.  And  sim- 
ilar testimony  Is  given  by  McQnlnn.  It  is 
perfectly  clear  that  the  boundary  which  Car- 
penter conveyed  to  Kash  crossed  Howard's 
Fork  below  the  mouth  of  Wilson's  and  Cal- 
houn's Forks,  leaving  the  land  which  he  had 
sold  to  Sam  Carpenter  between  the  residue 
of  his  farm  and  the  land  in  contest.  It 
should  also  be  remembered  that  Cari)enter 
purchased  a  considerable  boundary  from  Mc- 
Daniel while  he  was  in  possession.  Wil- 
liams never  claimed  to  own  the  Sam  Car- 
penter boundary  mider  bis  pm-chase  from 
Stephen  Carpenter;  nor  is  it  contended  that 
he  had  ever  actual  possession  of  this  tract 
of  land,  although  It  was  undoubtedly  cover- 
ed by  bis  conveyance  to  appellants  In  1888. 
After  tbelr  purchase  from  Williams  In  June, 
1888,  appellants  put  John  Russell  as  their 
tenant  In  the  house  which  had  been  occupied 
by  Williams  at  the  mouth  of  Howard's  Fork, 
and  leased  to  him  not  only  the  land  to  which 
Williams  had  an  undoubted  title,  but  also 
all  the  land  in  controversy;  and  shortly  after 
their  lease  to  Russell  they  built  a  cabin  on 
the  land  in  controversy,  and  put  a  woman  in 
possession  of  It  This  seems  to  have  been  the 
first  effort  on  the  part  of  appellants  to  ac- 
quire claim  by  adverse  possession  to  this 
boundary,  bnt,  as  this  was  only  four  years 
before  the  Institution  of  this  suit,  it  was 
Insufficient  to  vest  them  with  title.  By  their 
purchase  from  Williams  appellants  acquired 
title  to  a  very  considerable  boundary  of  land, 
tmt  the  mere  fact  that  the  deed  from  Wil- 
liams included  land  which  he  had  a  right 
to  convey  did  not  vest  his  vendees  with  ei- 
ther title  or  possession  of  land  to  which  he 
had  not  a  valid  legal  title,  although  both 
tracts  are  covered  by  the  deed.  See  Trimble 
V.  Smith,  4  Bibb,  257;  Busw.  Llm,  {  268.  Ap- 
pellants have  failed  to  show  their  title  or 
pni^sesslon  to  the  land  in  controversy,  as  the 
rabin  built  on  the  land,  and  the  installation 
of  a  tenant  therein,  after  the  institution  of 
this  suit  cannot  affect  the  rights  of  the  par- 
ties. 

But  it  to  contended  that  if  appellants  have 
shown  no  right  to  relief,  appellees  are  in  no 
better  condition,  because  the  patents  issued 
to  Davis  in  1807  are  void  for  the  reason  that 
senior  grants  both  from  the  state  of  Ken- 


tucky and  the  commonwealth  of  Virginia 
cover  the  same  land.  Appellants,  however, 
cannot  avail  themselves  in  this  litigation  of 
this  well-settled  rule.  As  said  by  Judge 
Mills  in  Fowke  v,  Darnall,  15  Ky.  320: 
"Courts  in  modem  times  have  leaned  consid- 
erably against  permitting  a  defendant  who 
comes  in  by  wrong  from  protecting  that 
wrong  by  the  title  of  others  with  which  he  is 
unconnected."  And  in  Sowder  v.  McMillan's 
Heirs,  34  Ky.  456,  it  was  held  that  when  the 
possession  of  plaintiff  is  shown  (and  In  this 
case  appellees  undoubtedly  hold  the  construc- 
tive possession  of  the  land  In  controversy  by 
reason  of  their  paper  title)  "and  the  entry 
upon  it  by  the  defendant  the  right  to  recover 
cannot  be  resisted  by  showing  that  there  to 
an  outstanding  title  In  another,  but  only  by 
showing  that  the  defendant  himself  either  has 
title  or  authority  to  enter."  And  the  rule 
announced  in  this  case  was  quoted  and  ap- 
proved In  Ratcllff  V.  Iron  Works  Co.,  87  Ky. 
559,  10  S.  W.  365,  and  In  Stembrldge  v.  Brit- 
schn  (Ky.)  20  S.  W.  278.  In  the  last  case 
It  was  decided  that  the  plaintiffs  having 
had  possession  of  the  land  for  more  than  the 
statutory  period,  the  defendant  could  not  de- 
fend his  own  wrong  by  the  titles  of  others 
with  whom  he  had  no  connection.  We  there- 
fore deem  It  unnecessary  to  determine  wheth- 
er the  third  line  of  the  Reynolds  patent  ex- 
tended beyond  Quicksand  creek,  or  to  con- 
sider the  alleged  senior  patents  spoken  of  by 
the  witness  Thurston,  as  there  Is  no  claim 
that  appellants  connect  with  any  of  these 
alleged  patents. 

Cross  appeals  have  also  been  prosecuted 
from  the  judgment  of  the  circuit  court  by 
appellee  Patterson  against  the  Davis  heirs, 
and  by  the  Davis  heirs  against  Patterson. 
Their  contention  grows  out  of  a  Judgment  of 
the  circuit  court,  which  adjudges  to  the  Da- 
vis heirs  a  part  of  the  2,200  acres  of  land  de- 
scribed In  the  14  patents  from  the  common- 
wealth of  Kentucky  to  R.  P.  Davis.  The 
facts  ont  of  which  this  controversy  grew 
are  that  In  June,  1865,  R.  P.  Davis  sold 
and  conveyed  to  Patterson  5,000  acres  of 
land  on  Calhoun's  Fork  of  Howard's  creek 
in  consideration  of  $5,000.  In  April,  1866, 
Patterson  sued  Davis,  alleging  that  there 
was  only  about  1,400  acres  of  land  embraced 
in  the  boundary,  and  prayed  a  cancellation 
of  the  deed,  and  a  Judgment  against  Davis 
for  $2,145,  the  amount  he  had  paid.  This 
suit  was  compromised,  and  a  written  agree- 
ment entered  Into  between  Davis  and  Pat- 
terson In  which  Davto  agreed  to  procure 
from  the  commonwealth  patents  for  the  2,400 
acres  of  land.  Including  the  land  covered  by 
his  deed,  and  was  to  keep  $1,800  which  had 
been  paid  to  blm  by  Patterson,  and  to  re- 
fund $345;  the  parties  being  allowed  eight 
months  In  which  to  execute  their  covenants. 
Davis  kept  all  of  the  $2,145,  but  procured 
warrants  for  2,400  acres  of  land.  Including 
the  1,400  acres  covered  by  his  original  deed, 
on  which  patents  were  issued;   but  befor^ 
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be  could  execute  a  deed  to  Patterson  he 
died,  and  thereafter  bis  widow  and  adminis- 
tratrix Instituted  suit  against  Patterson  In 
the  Breathitt  circuit  court,  asking  for  a 
spectflc  performance  of  the  contract  between 
her  husband  and  Patterson.  The  court  so 
decreed,  and  directed  a  couTeyance  of  the 
lands  to  be  made  to  appellee  by  a  special 
commissioner,  which  was  done.  This  deed 
was  examined  and  approved  In  open  court 
In  October,  1867.  This  Judgment  Is  attacked 
In  this  proceeding  by  the  heirs  of  Daris  on 
the  ground  of  certain  alleged  Irregularities  in 
the  preliminary  steps:  First,  it  is  contended 
that  there  was  no  affidarlt  for  a  warning  w- 
der,  and  therefore  Patterson  was  not  before 
the  court;  second,  that  the  answer  of  the 
guardian  ad  litem  was  not  signed;  thhrd, 
that  the  patents  referred  to  In  the  petition, 
and  made  exhibits,  were  not  formally  filed, 
and  that  the  judgment  did  not  specifically 
describe  the  land,  etc.,— it  being  contended 
that  on  account  of  these  Irregularities  Pat- 
terson acquired  no  title  nnder  the  Judgment 
and  deed  made  to  him  by  the  commissioner, 
and  that  they,  as  heirs  at  law  of  Davis,  are 
vested  with  the  legal  title,  and  should  be 
adjudged  possession  of  the  land  in  contro- 
versy. It  appears  that  the  greater  part  of 
the  land  in  controversy  was  included  in,  and 
passed  under,  the  deed  made  by  Davis  in  his 
lifetime;  and  nearly  all  of  the  alleged  irregu- 
larities complained  of  in  this  case  were  re- 
lied on  In  the  case  of  Newcomb's  Ex'rs  r. 
Newcomb,  70  Ky.  544,  2G  Am.  Rep.  222, 
where  it  was  said,  after  a  full  Investigation 
of  the  authorities,  "that  the  presumption  is 
always  Indulged  in  favor  of  the  Jurisdiction 
of  courts  of  general  Jurisdiction,  and  they 
cannot  be  assailed  In  collateral  proceedings 
and  adjudged  void  for  the  reason  that  some 
preliminary  steps  to  be  taken  In  the  Incep- 
tion of  the  action  are  not  found  among  the 
files  of  the  clerk  In  whose  office  they  are  re- 
quired to  be  kept"  And  In  Berry  v.  Foster 
(Ky.)  S8  S.  W.  709,  It  was  said  that  after  the 
lapse  of  20  years  it  would  be  conclusively 
presumed.  In  a  collateral  proceeding,  that 
the  ordinary  preliminary  steps  had  been 
taken.  And  these  reasons  apply  with  pecul- 
iar force  to  the  case  at  bar.  The  Judgment 
was  rendered  more  than  30  years  ago,  and 
has  been  acquiesced  In  by  the  heirs  of  Da- 
vis, although  they  lived  upon  an  adjacent 
tract  of  land,  and  the  record  shows  a  sub- 
stantial compliance  with  all  the  requirements 
of  the  statute. 

For  the  reasons  Indicated,  the  Judgment 
is  affirmed  upon  the  original  appeal,  and  up- 
on the  cross  appeal  of  Davis'  heirs  against 
Patterson,  and  reversed  upon  the  cross  ap- 
peal of  Patterson  against  the  Davis  heirs, 
and  cause  remanded,  with  Instruction  to  ad- 
Judge  Patterson  the  owner  of  all  the  land 
covered  by  the  deed  made  to  him  under  the 
Judgment  of  the  Breathitt  circuit  court  by 
A.  B.  Patrick,  commissioner. 


HACKER  et  al.  v.  HOOVER  et  a!.« 

(Court  of  Appeals  of  Kentucky.     Jan.  28, 

1902.) 

DEEDS— DBLIVERT   TO   MOTHER   FOR   INFANT 

CHILDREN— ACCEPTANCE— AGREED    ORDER 

AND  DEED  CONSTRUED  TOGETHER, 

1.  Where  a  deed  conveying  land  to  a  mother 
and  her  infant  children  was  delivered  to  the 
mother  for  herself  and  children,  the  title  vested 
in  her  and  the  children,  as  an  acceptance  by 
them  mast  be  presumed,  the  deed  being  benefi- 
cial to  them,  and  therefore  it  was  proper  to 
cancel  a  second  deed  by  the  grantor  conveying 
the  land  to  the  mother  alone. 

2.  An  agreed  order  dismissing  an  action  for 
divorce  in  which  the  wife  sought  alimony  and 
maintenance  must  be  read  in  connection  with 
a  deed  executed  by  the  husband  on  the  same 
day,  and  as  a  part  of  the  same  transaction,  for 
the  purpose  of  determining  what  the  agreement 
was  as  to  how  the  deed  should  be  made. 

Appeal  from  circuit  court,  Olay  county. 

"Not  to  be  officially  reported." 

Action  by  Ella  Hoover  and  others  against 
Jennie  Hacker  and  Joseph  Hacker  to  cancel 
a  deed.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Afhrmed. 

James  Eversole,  for  appellants.  Jamea 
Andrew  Scott,  for  appellees. 

HOBSON.  J.  On  April  25, 1885,  there  was 
an  action  pending  In  the  Owsley  circuit 
court.  In  which  D.  M.  Vaughn  was  {daintiff 
and  Jennie  Vaughn  defendant  and  in  which 
she  sought  alimony  and  maintenance  for 
herself  and  her  six  children  bom  of  the 
marriage  between  herself  and  D.  M.  Vaughn, 
as  well  as  a  divorce  from  him.  Previous  to 
that  time  certain  personal  property  had  been 
set  apart  to  her,  and  on  that  date  the  fol- 
lowing agreed  order  was  entered  In  the  case: 
"We,  D.  M.  Vaughn,  plaintiff,  and  Jennie 
Vaughn,  etc.,  defendants,  for  value  received 
of  O.  M.  Vaughn,  and  five  hundred  dollars 
In  hand  paid  to  Jennie  Vaughn,  or  to  E.  W. 
Bobertson  for  the  heirs  of  D.  M.  Vaughn 
and  Jennie  Vaughn's  heirs,  have  this  day 
settled  the  above-styled  case,  and  said  at- 
tachment in  said  case  is  to  be  discharged 
and  held  for  naught.  This  is  to  be  In  addi- 
tion to  the  property  that  has  already  been 
adjudged  to  the  defendant  Jennie  Vaughn, 
and  this  is  a  full  and  complete  settlement 
of  the  above-styled  case,  except  the  big 
mare;  and  said  D.  >L  Vaughn  gives  the  colt 
to  Ella  Vaughn,  his  daughter,  and  said  colt 
la  to  be  Ella  Vaughn's  property  in  this  set- 
tlement and  not  to  be  taken  away  from  her 
by  any  one."  On  the  same  day  that  this 
Judgment  was  entered  E.  W.  Bobertson  and 
wife  executed  and  acknowledged  a  deed 
whereby  they  conveyed  to  Jennie  Vaughn 
and  the  six  children  of  herself  and  her  hus- 
band Jointly  a  tract  of  land.  The  considera- 
tion of  the  deed  was  the  $500  named  In  the 
agreed  Judgment  D.  M.  Vaughn  was  pres- 
ent when  the  deed  was  drawn,  and  it  was 
written  according  to  his  directions.    It  was 


'  Reported  by  Edward  W.  HInes,  Esq..  of  th*  Frank- 
fort bar,  and  formerly  ■tat•^o«rU|^ , 
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prepared  by  ber  father,  who  waa  a  lawyer, 
and  she  \ras  Induced  by  his  persuasions  to 
have  It  so  prepared.  The  deed  was  deliver- 
ed by  Robertson  and  wife,  and  was  lodged 
for  record.  Some  time  after  this  the  deed 
was  withdrawn  from  the  clei-k's  office  under 
a  promlBe  to  the  clerk  that  It  would  be  re- 
tnmed  in  a  few  days.  It  was  not  returned, 
and  Jennie  Vaughn  then  got  Bobertson  and 
wife  to  execute  a  new  deed  conveying  the 
land  to  her.  She  had  been  divorced  from 
her  husband.  After  ber  divorce  she  inter- 
married with  her  co-appellee,  Joseph  Hack«:. 
D.  a.  Vaughn,  her  former  husband,  then 
brought  this  suit  In  the  name  and  on  behalf 
of  the  six  Infant  children,  as  their  next 
Mend,  to  cancel  the  second  deed  made  by 
Robertson,  and  have  the  first  deed  returned 
to  the  clerk's  office  and  recorded.  After 
preparation  the  conrt  decreed  the  relief 
sought. 

The  delivery  of  the  deed  to  Jennie  Vaughn 
and  herself  for  the  children  devested  Rob- 
ertson of  all  title  to  the  land,  and  rested  the 
title  in  Jennie  Vaughn  and  the  Infant  cUl- 
drea  An  acceptance  of  the  deed  by  the  In- 
fants will  be  presttmed,  as  it  was  beneficial 
to  them.  The  rule  Is  that  where  the  con- 
tract between  persons,  though  made  at  the 
aame  time  or  in  the  same  transaction,  Is  set 
out  In  different  papers,  all  of  them  will  be 
read  together  in  ascertaining  their  real 
meaning.  Under  this  rule  we  do  not  think 
that  there  Is  any  doubt  from  the  agreed  or- 
der and  the  deed  read  together  that  the  ti- 
tle to  the  land  was  to  be  vested  Jointly  In 
the  mother  and  the  six  children  who  were 
named  in  the  deed.  The  children  are  co- 
tenants  with  her.  The  Judgment  complain- 
ed of  awards  them  no  more  than  the  Joint 
Interest  In  the  land  which  the  deed  vested 
in  tbem,  and  on  the  whole  case  this  seems  to 
Ds  the  only  conclusion  that  the  proof  in  the 
record  warrnnts. 

Judgment  affirmed. 


TONTZ  T.  COMMOITU'EAUrH.l 

(Conrt  of  Appeals  of  Kentucky.     Jan.  SO, 
1902.) 

CRIMINAL  LAW-CHANOB  OF  VENUE^-WAIVBR 
OP  OBJEXmON  TO  COUNTY— INSTRUCTION  AS 
TO  CONSPIRACY— INSTRUCTION  AS  TO  TESTI- 
MONY OF  ACCOMPLICE  —  MISCONDUCT  OP 
COUNSEL  IN  AROUMBNT— HARULESS  ERROR. 

1.  Where  a  change  of  vcrnue  Is  granted  om 
motion  of  accused,  and  he  goes  into  trial  with- 
ont  objection  to  the  county  to  which  the  venue 
is  changed,  it  is  too  late  after  verdict  to  object 
for  the  first  time  that  the  couuty  to  which  the 
Teane  was  changed  is  not  adjacent  to  that  in 
which  the  indictmeiit  was  found. 

2.  Where  appellant  and  others  were  Jointly 
indicted  for  mnrder.  the  indictment  alle$;ing 
that  appellant  was  aided,  enconraged,  and  ad- 
vi!j«d  by  his  codefendants,  and  other  persons 
"^hose  names  were  unknown  to  the  grand  jury, 
to  commit  the  mnrder, '  and  that  cither  one  of 
his  codefendants,  or  some  person  nnknown  to 
the  grand  jury,  killed  deceased,  and  that  ap- 

'lUportel  b7  Bdward  W.  Hlnes,  Es^,  ot  th*  Frank- 
fort bar,  and  toraierly  itato  reporter. 


I  pellant  was  present,  aiding,  enconiuging,  and 
abetting  the  commission  of  the  crime,  and  the 
testimony  was  to  the  effert  that  appellant  and 
certain  other  persons  met  and  agreed  to  go  to 
the  house  of  deceased  and  whip  ber  and  cer- 
tain members  of  her  family,  and  in  the  event 
of  resistance  to  kill  them,  if  necessary,  the  In- 
dictment and  the  proof  were  sufficient  to  aa- 
thoriae  an  instruction  as  to  conspiracy. 

S.  As  only  one  accomplice  testified,  it  was 
suffldent  to  instruct  the  jury  that  accused 
could  not  he  convicted  on  the  testimony  of  an 
accomplice,  without  adding  the  words  "or  ac- 
complices." 

4.  The  fact  that  the  commonwealth's  attor- 
ney in  his  argument  to  the  jury  made  reference 
to  the  guilt  of  one  who  was  not  on  trial  was 
not  prejudicial  to  accused. 

Appeal  from  circuit  court.  Bell  county. 
"Not  to  be  officially  reported." 
Mack  Yontz  was  convicted  of  murder,  and 
be  appeals.    Affirmed. 

N.  B.  Hays,  for  appeUant  O.  V.  Riley.  B. 
J.  Breckinridge,  and  H.  Ja  Howard,  f<Mr  the 
Commoowealtb. 


BUBNAM,  J.  The  appellant.  Mack  Yoittz, 
was  Jointly  Indicted  with  EUJah  and  Solomon 
Fleming  by  the  grand  Jury  of  Letcher  coun- 
ty for  the  murder  of  Jemlmah  Hall.  Whea 
liie  case  was  called  for  tzial  at  the  August 
term,  1901,  of  the  Letcher  circuit  court,  ap- 
pellant filed  his  petition,  and  noved  for  a 
change  of  venue  from  Letcher  county  to 
some  county  where  he  could  have  a  fair  and 
impartial  trlaL  The  commonwealth's  attor- 
ney made  no  objection,  and  the  change  of 
venue  waa  ordered  to  the  Bell  circuit  court. 
Upon  separate  trial  In  the  Bell  circuit  court, 
appellant  was  found  gallty  of  murder,  and 
Judgment  rendered  sentencing  him  to  the 
penitentiary  for  life.  Upon  appeal,  plaintiff 
complains  that  the  Bell  circuit  court  had  no 
Jurisdiction  to  try  the  case,  because  the  of- 
fense was  committed  in  the  coanty  of  Letch- 
er, and  Bell  county  did  not  adjoin  Letcher. 
Section  1109  of  the  Kentucky  Statutes  pro- 
vides: "When  a  criminal  or  penal  prosecu- 
tion is  pending  in  any  circuit  court,  the 
Jud|^  thereof  shall,  iqMn  the  application  of 
the  defendant  or  the  commonweaJth,  order 
the  trial  to  be  had  in  some  other  adjacent 
county  to  which  there  is  no  valid  objection, 
if  It  appears  that  the  defendant  or  common- 
wealth cannot  have  a  fair  trial  in  the  county 
where  the  prosecution  la  pending,  and  if  the 
Judge  Is  satisfied  that  a  fab-  trial  cannot  be 
had  In  an  adjacent  county,  he  may  ( rder  the 
trial  to  be  had  iu  the  most  couveulent  couuty 
in  which  a  fair  trial  can  be  had."  The 
change  of  venue  from  Letcher  county  was 
made  on  the  motion  of  the  accused,  and  con- 
sented to  by  the  commonwealth.  The  chr- 
cult  Judge  was  of  the  opinion,  from  the  af- 
fidavit filed,  that  a  fair  and  Impartial  trial 
could  not  be  had  In  Letcher  county,  and,  for 
reason  satisfactory  to  himself,  sent  the  case 
to  Bell  county.  No  objection  was  made  by 
appellant  to  the  selection  of  Bell  county  at 
the  time  the  order  was  made,  and  no  motion 
was  made  by  him  after  the  transfer  to  Bel^ 
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to  remand  tbe  case  either  to  Letcher  or  to  an 
adjacent  county,  and  no  objection  of  any 
kind  was  made  by  him  nntil  after  the  ver- 
dict of  guilty  was  rendered.  Where  a  change 
of  venue  Is  granted,  and  the  accused  goes 
into  trial  without  objection  in  the  county  to 
which  the  venue  Is  changed,  it  is  too  late  aft- 
er verdict  to  raise  this  qnestlon  for  tbe  first 
time.  See  Llghtfoot  v.  Com.,  80  Ky.  516; 
Hourlgan  v.  Com.,  94  Ky.  520,  23  8.  W.  856. 

The  next  ground  of  complaint  is  of  tbe 
third  Instruction  given  to  the  Jury,  on  the 
ground  that  there  was  no  proof  or  averment 
In  the  indictment  which  justified  an  Instruc- 
tion based  upon  a  conspiracy  to  commit  the 
crime  for  which  appellant  was  being  tried. 
We  are  unable  to  see  the  force  of  this  con- 
tention. The  indictment  charges  the  appel- 
lant, first,  with  the  murder  of  the  deceased, 
and  that  he  was  aided,  encouraged,  and  ad- 
vised to  commit  the  murder  by  the  parties 
jointly  indicted  with  him,  and  other  parties 
whose  names  and  number  were  to  the  grand 
jury  unlcnown.  It  also  charges  that  either 
one  of  the  parties  jointly  indicted  with  him, 
or  one  unknown  to  the  grand  jury,  IziUed  the 
deceased,  and  that  appellant  was  present, 
aiding,  encouraging,  and  abetting  the  com- 
mission of  the  crime.  And  the  testimony  of 
Elijah  Fleming  is  to  the  efCect  that  appellant 
and  certain  other  parties  met  at  a  school 
house  in  the  immediate  neighborhood  of  the 
deceased's  residence,  and  agreed  with  each 
other  to  go  to  her  house,  and  take  her  and 
certain  members  of  her  family  out  and  give 
them  a  whipping;  and  it  was  further  agreed 
that  if  they  were  resisted  they  would  do  so 
by  force,  and,  if  necessary,  kill  the  deceased 
and  all  the  members  of  her  family.  The 
averments  of  the  indictment  and  the  proof  in 
the  case  were  both  suSldent  to  authorize  the 
instruction  complained  of. 

It  is  also  complained  that  the  court  re- 
fused to  tell  the  jury  that  defendant  could 
not  be  convicted  upon  the  testimony  either  of 
an  accomplice  or  accomplices.  The  jury  were 
instructed  on  this  point  in  the  language  of 
section  241  of  the  Criminal  Code  of  Practice, 
and,  as  only  one  accomplice  was  Introduced, 
the  use  of  the  word  "accomplices"  was  whol- 
ly unnecessary.  See  Howard  v.  Com.  (Ky.) 
61  S.  W.  766. 

Appellant  reserved  exceptions  to  a  number 
of  alleged  errors  in  the  conduct  of  the  trial, 
and  especially  in  the  admission  and  rejec- 
tion of  testimony.  It  will  be  unnecessary  for 
us  to  notice  in  detail  the  grounds  of  each  of 
these  exceptions.  We  have  carefully  ex- 
amined them,  and,  with  one  or  two  excep- 
tions, are  of  the  opinion  that  the  court  did 
not  err  at  all.  And  in  those  instances  where 
the  court  was  perhaps  technically  in  error, 
they  were  not  prejudlcini  to  the  defendant, 
and  could  not  have  affected  in  any  way  the 
result  of  the  trial.  The  most  important  of 
these  alleged  errors  was  that  the  common- 
wealth's attorney,  in  his  closing  address  to 
the  jury,  used  this  language:    "Gentlemen  of 


the  jury,  why  did  not  Morgan  Reynolds  sub- 
mit to  arrest  and  stand  trial.  If  he  was  not 
guilty?  If  he  was  not  guilty,  he  would  have 
said  so  to  his  mother  and  sisters."  As  Reyn- 
olds was  not  on  trial,  there  was  no  occasion 
for  the  commonwealth's  attorney  to  have 
made  this  remark.  But  we  are  unable  to  see 
how  it  could  have  affected  prejudicially  the 
rights  of  the  defendant. 

After  a  careful  examination  of  all  the 
grounds  relied  on  for  a  reversal,  we  feel  con- 
strained to  deny  the  relief  sought.  Judgment 
alBrmed. 


BEATTY  V.  THOMPSON'S  ADM'R.» 

(Court  of  Appeals  of  Kentucky.     Jan.  2S, 

1902.) 

HUSBAND  AND  WIFE— RIGHTS  OP  HUSBAND'S 
CREDITORS— FRAUDULENT  GIFT  TO  WIFE. 

1.  Mouey  given  by  a  debtor  to  his  wife  after 
plaintiff's  debt  against  him  was  created  still 
belonged  to  him  as  against  plaintiff,  though  de- 
posited in  bank  in  the  wife  s  name,  and  there- 
fore real  estate  pu'chased  with  the  money  in 
the  wife's  name  may  be  subjected  to  plaintiffs 
debt. 

2.  Objection  to  depositions  upon  the  ground 
that  they  were  taken  without  notice  was  waiv- 
ed where  no  exceptions  were  filed  before  the 
cause  was  submitted. 

Appeal  from  circuit  court,  Campbell  coun- 
ty. 

"Not  to  be  olHclally  reported." 

Action  by  the  administrator  of  Sarah  D. 
Thompson  against  Sarah  B.  Beatty  and  Sam- 
uel W.  Beatty  to  subject  land  to  the  pay- 
ment of  a  debt  Judgment  for  plaintiff,  and 
defendant  Sarah  B.  Beatty  appeals.  Af- 
firmed. 

Tabor  &  Warren,  for  appellee. 

PAYNTER,  J.  The  object  of  this  action 
was  to  subject  to  the  payment  of  appel- 
lee's debt  against  Samuel  W.  Beatty  a  lot 
which  had  been  conveyed  to  Sarah  B.  Beatty, 
his  wife.  The  question  here  Involved  Is 
whether,  after  Samuel  W.  Beatty  became  in- 
debted to  appellee's  intestate,  he  furnished 
the  money  to  bis  wife  to  pay  the  purchase 
money  of  the  property.  From  the  facts  and 
circumstances  presented  in  this  case  it  ap- 
pears that  neither  Beatty  nor  his  wife  had 
anything  with  which  to  buy  the  property  un- 
til the  husband  recovered  a  judgment  for 
damages  for  personal  injury  against  the 
street  railway  company.  One  thousand  dol- 
lars of  this  money  was  deposited  in  bank  in 
the  name  of  the  appellant.  On  the  day  the 
property  was  paid  for,  the  purchase  money 
being  $000,  $660  was  drawn  from  the  bank. 
In  view  of  the  facts  and  circumstances  sur- 
rounding Beatty  and  his  wife,  it  is  but  fair 
to  hifer  that  $600  of  the  money  drawn  from 
the  bank  was  used  in  paying  the  purchase 
money  of  the  lot  If  he  attempted  to  give 
the  $1,000  to  his  wife,  it  was  fraudulent  as 
to  the  intestate's  rights,  as  her  debt  existed 

•Reported  by  Edwanl  W.  HInes,  Ebc!.,  ol  tliaFran!(- 
tort  bar,  and  formerly  state  reporter.  Solp 
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at  tbe  time  of  the  transaction.  At  the  time 
tbe  proi)erty  was  purchased  the  money  In 
the  bank  belonged  to  the  husband  notwith- 
standing It  was  deposited  in  her  name;  so 
when  it  was  used  to  pay  for  the  property  It 
was  in  law  the  property  of  the  husband. 
The  court  properly  held  that  the  lot  was  sub- 
ject to  the  payment  of  the  appellee's  debt 

The  appellant  moved  to  set  aside  the  Judg- 
ment on  several  grounds.  Part  of  the  char- 
ges embraced  in  the  motion  for  a  new  trial 
were  refuted  by  the  record.  Those  that  were 
not  thus  refuted  were  not  supported  by  the 
proof.  Notice  was  given  by  the  appellee  that 
he  wonid  take  depositions.  If  they  were 
taken  without  notice,  exceptions  should  have 
been  filed  before  the  cause  was  submitted 
for  Judgment  Had  the  deed  and  account 
Sled  as  evidence  not  been  considered  by  the 
court  on  the  hearing  of  the  case,  the  other 
testimony  offered  abundantly  supports  the 
Judgment 

The  Judgment  la  affirmed. 


LOUISVILLE  &  N.  E.  CO.  t.  OAROTHBRS.* 

(Court  of  Appeals  of   Kentucky.     Jan.  30, 
1902.)  > 

CARRIBRS-INJTTRT  TO  FABSBNaER  BT  COLU- 

SION— RB8  OEST.S-OUTCRIBS  07  OTHBUEl 

INJURED  PASSBNOERS  AS  BVIDBNCB. 

In  an  action  to  recover  damages  for  Injury 
to  a  passenger  in  a  collision  of  trains,  the  fact 
that  there  were  outcries  by  other  passengers 
may  be  shown  as  a  part  of  the  res  gestse,  but 
Die  particulars  of  what  they  said  are  not  ad- 
missible. 

"Xot  to  be  officially  reported." 
Petition  for  modification  of  opinion.     Grant- 
ed in  imrt 
For  former  report,  see  66  S.  W.  833. 

GUPFY,  0.  J.  The  fact  that  there  were 
exclamations,  outcries,  or  screams  by  the  oth- 
er passengers  may  be  shown  as  part  of  the 
res  gestae,  but  the  particulars  of  what  they 
said  do  not  seem  to  have  been  material  to 
any  Issue  in  the  case.  The  opinion  In  the 
Simpson  Case  (Ky.)  64  S.  W.  733,  was  In- 
tended to  ge  no  further  than  this,  and  the 
opinion  In  this  case  is  modlSed  to  this  extent 


WALSTON  et  al.  v.  OITY  OP  LOUISVILLE 
(two  cases).  1 

(Court  of  Appeals  of  Kentucky.     Jan.  iiS, 
1002.) 

UMITATION  OF  ACTIONS-OOUUBNCEMENT  Of 
ACTIO.V— I8SUINO  OF  SUMMONS  AOAINST 
NONRESIDENT— MimiCIPAIi  CORPORATIONS- 
INTEREST  ON  TAXES— BPECIAIi  LBQISLATION 
-UISHISSAIi  OF  APPEAI/-FAIL.URB  TO  FILE 
TRANSCRIPT  IN  TIME. 

1.  Under  Ky.  St  |  2624,  providing  that  "an 
action  ^all  be  deemed  to  have  bees  commen- 
<^  at  the  date  of  the  first  summons  or  process 
issued  in  good  faith  from  the  court  or  tribunal 
having  jurisdiction  of  the  cause  of  action"  the 

'  Reported  by  Edward  W.  Hlnes,  Biq.,  o(  ths  Frank- 
tort  bar,  and  (ormerly  stat*  reporur. 
'  RrbfsrlDB  denied. 
66  8.W.— 25 


filing  of  petition  and  issuing  of  summons 
against  defendant  stopped  the  running  of  the 
statute,  though  defendant  was  a  nonresident, 
plaintiff  city  and  its  attorney  being  ignorant  of 
that  fact. 

2.  The  provision  of  the  charter  of  cities  of 
the  first  class  requiring  the  payment  of  inter- 
est on  taxes  past  due  is  not  void  as  special 
legislation,  though  the  statutes  do  not  provide 
for  the  payment  of  interest  on  taxes  due  to 
cities  of  other  classes,  or  to  the  state  or  county. 

3.  Appellants  were  entitled  to  tiave  an  appeal 
granted  by  the  clerk  without  first  dismissing 
an  appeal  granted  to  them  by  the  lower  court; 
but  a  mouon  by  appellee,  made  before  sub- 
mission of  the  appeal  granted  by  the  clerk,  to 
dismiss  the  appeal  granted  below,  must  bre- 
vaii,  the  transcript  not  having  been  filed  as 
much  as  20  days  oefore  the  second  term  after 
the  appeal  was  granted. 

4.  A  supersedeas  not  issued  until  after  time 
for  filing  transcript  had  expired  must  be  dis- 
charged. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, chancery  division. 

"Not  to  be  officially  reported." 

Actions  by  the  city  of  Louisville  against 
Thomas  Walston,  trustee,  and  others,  to  re- 
cover taxes.  Judgment  for  plaintiff  in  each 
action,  and  defendants  appeal.    Affirmed. 

Lane  &  Harrison,  for  appellants.  H.  L. 
Stone,  for  appellee. 

PATNTER,  J.  In  1806  the  appellee  filed 
In  each  of  these  cases  a  petition  by  which  it 
sought  to  recover  taxes  due  for  the  years  of 
1891, 1892, 1893,  and  1804.  Summonses  were 
Issued  upon  tbe  petitions,  and  returned  not 
executed.  It  being  ascertained  that  the  de- 
fendants were  nonresidents,  the  mayor  of 
the  city  ffled  his  affidavit  In  each  of  the 
cases  for  a  warning  order,  which  was  duly 
made.  In  each  of  the  cases  an  answer  was 
filed  pleading  the  five-year  statute  of  limita- 
tions. This  plea  was  made  upon  the  theory 
that  the  filing  of  the  petition  and  the  issu- 
ing summonses  thereon  did  not  prevent  the 
statute  of  limitations  from  running  against 
the  taxes,  as  the  defendants  were  then  non- 
residents; that,  as  the  warning  orders  were 
not  made  until  March,  1808,  the  statute  of 
limitations  barred  a  recovery  of  the  taxes  in 
each  case  claimed  for  the  years  of  1801  and 
1892.  It  i^  urged  that  the  doctrine  announ- 
ced in  Bank  v.  Hoffman  (Ky.)  35  8.  W.  631, 
applies  to  this  case.  In  that  case  the  court 
held  that  the  plaintiff  knew  that  the  defend- 
ant Hoffman  was  a  nonresident  when  the 
summons  was  issued,  and  that  he  could  not 
be  brought  before  the  court,  except  by  a 
warning  order.  For  that  reason  the  court 
held  that  filing  the  petition  and  issuing  the 
summons  did  not  prevent  the  statute  of  limi- 
tations from  running.  In  effect  the  court 
held  that  the  summoas  was  not  obtained  in 
good  faith.  In  this  case  It  Is  not  shown  that 
the  mayor  of  the  city  or  its  attorney  luiew 
that  the  defendants  were  nonresidents  at  tbe 
time  the  BummonB<«  were  issued,  nor  that 
they  knew  that  fact  until  about  the  time  the 
affidavit  was  filed  for  a  warning  order.  )f 
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tioD  2S24,  Ky.  St,  readB  as  follows:  "An  ac- 
tion shall  be  deemed  to  have  been  commen- 
ced at  the  date  of  the  first  summons  or  pro- 
cess issued  In  good  faith  from  the  court  or 
tribunal  having  jurisdiction  of  the  canse  of 
action."  The  facts  in  this  case  falling  to 
show  that  the  first  summons  was  not  Issued 
In  good  faith,  the  statute  of  limitations  can- 
not be  applied  to  the  claim  asserted  by  the 
city  tor  taxes. 

Section  2S98,  Ky.  St,  Is  part  of  the  act  for 
the  government  of  cities  of  the  first  class, 
the  city  of  Louisville  being  the  only  dty  in 
that  dass.  The  section  provides  that  taxes 
shall  draw  interest  from  a  certain  time.  It 
is  urged  that  the  section  Is  violative  of  the 
constitution,  because  some  of  the  acts  for 
the  government  of  cities  of  certain  classes 
fix  different  rates  of  Interest  on  past-due  tax 
bills  and  some  do  not  provide  that  they  shall 
draw  interest  at  all.  It  Is  also  claimed  that 
the  statutes  do  not  allow  Interest  on  past- 
due  state,  county,  or  district  tax  bills.  It  Is 
urged  that  an  act  is  Invalid  allowing  interest 
on  past-due  tax  bills  unless  It  applies  to 
state,  counties,  municipalities,  and  all  politi- 
cal subdivisions,  and  that  when  It  is  made 
to  apply  alone  to  cities  of  one  ctass  n  Is 
local  or  special  legislation,  prohibited  by  sec- 
tion 69  of  the  constitution.  On  this  question 
we  must  take  Issue  with  counseL  Section 
156  of  the  constitution  reads  as  ftdlows: 
"The  cities  and  towns  of  this  eommonwealth, 
for  the  purpose  of  their  organisation  and 
government,  shall  be  divided  Into  six  cUssesL 
The  organisation  and  powers  of  each  class 
shall  be  defined  and  provided  tat  by  general 
laws,  so  that  all  municipal  corporations  of 
the  same  class  shall  possess  the  same  pow- 
ers and  be  subject  to  the  same  restrictions." 
The  constitution  requires  the  general  assem- 
bly to  classify  the  cities.  The  organization 
and  powers  of  each  class  shall  be  defined  by 
general  laws,  so  that  the  same  class  shall 
possess  the  same  powers  and  be  subject  to 
the  same  restrictions.  The  language  of  the 
section  shows  that  a  law  for  the  government 
of  cities  Is  general  when  It  applies  to  cities 
«f  a  class.  Wlthoot  taxation  a  manl:lpal 
goremment  could  not  be  carried  on.    Taxes 


are  the  food  upon  which  municipal  and  other 
governments  live;  as  it  were,  they  are  their 
very  Uf e  blood.  Under  the  constitution  the 
same  rate  of  taxation  must  prevail  in  all 
cities  of  the  same  class,  the  same  time  for 
payment  must  be  provided,  and  the  same 
penalties  Imposed  for  the  nonpayment  of 
taxes.  To  require  the  payment  of  Interest 
on  past-due  tax  bills  is  somewhat  In  the  na- 
ture of  a  penalty.  If  not  that,  then  It  is 
compensation  for  indulgence  in  the  payment 
of  taxes.  It  is  as  much  of  a  general  law  to 
Impose  a  penalty  for  the  nonpayment  of  tax- 
es or  to  require  the  payment  of  Interest  on 
past-due  tax  bills  In  cities  of  a  class  as  it 
Is  to  provide  that  taxes  shall  be  levied  and 
collected  therein.  It  Is  a  governmental  func- 
tion to  Impose  taxes,  and  It  is  equally  so  to 
prescribe  the  method  of  their  collection  and 
the  penalties  for  nonpayment. 

Before  these  cases  were  submitted,  there 
was  a  motion  entered  by  the  appellee  to  dis- 
miss the  appeals,  because  the  transcripts 
were  not  filed  more  than  20  days  before  the 
beginning  of  the  second  term  of  this  court 
after  the  appeals  were  granted  in  the  court 
below.  The  appeals  were  granted  by  that 
court  February  27,  1900.  The  transcripts 
were  filed  March  19,  1001,  and  an  appeal  at 
that  time  was  granted  by  the  clerk  of  this 
court  The  motion  to  dismiss  the  appeals 
granted  by  the  clerk  of  this  court  must  be 
overruled,  because  the  appeltatnts  bad  the 
right  to  have  such  appeals  granted  at  any 
time  within  two  years  after  the  rendition  of 
the  Judgment  whether  or  not  the  appeals 
granted  In  the  court  below  had  been  dis- 
missed. The  motion  to  dismiss  applies  to 
all  the  appeals.  As  the  transcripts  were  not 
filed  20  days  before  the  second  term  of  this 
court  after  the  appeals  were  granted  In  the 
court  below,  the  motloD  to  dismiss  them 
must  be  sustained.  As  the  supersedeas  was 
not  Issued  until  December  4, 1900,  it  mast  be 
discharged.  In  our  {pinion,  Xbe  doctrine  of 
Oorley  v.  City  of  IxraisviUe  (Ky.)  47  S.  W. 
263,  and  City  of  LoulsvUIe  t.  Kuntz  (Ky.) 
47  S.  W.  602,  as  to  the  statute  of  limitations, 
does  not  apply  to  this  case. 

The  Judgments  are  aflOrmed. 
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<3IUT  T.  GOMMONWEAI/TH.* 

(Conrt  of  Appeals  of  Kantacky.    Jan.  2^ 
1902.) 

CRIMINAI.  IJIW— APFBAI^TIHB  FOR  nUNO 
TRANSCRIPT. 

Under  Or.  Oode  Prac.  I  836,  the  60  daya 
allowed  for  filine  transcript  of  the  record  in  the 
clerk's  office  of  the  conrt  of  appeals  in  a  felony 
case  mna  from  the  date  of  tne  Jadgment,  and 
not  from  the  date  of  the  filing  of  the  bill  of 
exceptiona,  unless  the  time  for  fiBng  bill  of  ex- 
ceptions is  extended  to  a  snbaequent  term;  the 
extension  of  time  for  filing  bill  to  a  tnbseqnent 
day  in  the  same  term  at  which  the  judgment 
was  rendered  not  being  sntBcient  to  extend 
time  for  filinc  transcript 

Appeal  from  circuit  court  Bell  connty. 
•To  be  ofSdaUy  reported." 
Motion  to  dismiss.    Granted. 

W.    O.    ColsoB,   for   appellant    Botit   3. 
BrcCklMrMife,  for  appellee. 


GUKKX.  C.  J.  Tbe  appellee  baa  entered  a 
motion  to  dismiss  this  appeal  because  th« 
transcript  was  not  filed  In  the  clerk's  office 
of  thla  court  within  60  days  from  the  rendi- 
tion of  tbe  Judgment,  and  cites  sections '334 
and  336  of  tbe  Criminal  Code  of  Practice, 
and  Strattcm  T.  Com.,  81  Ky.  190,  1  S.  W. 
83,  In  support  of  bis  motion  to  dismiss.  It 
appears  that  tbe  Judgment  sentencing  tbe 
appellant  was  entered  on  the  7th  day  of  No- 
rember,  1801,  and  tbe  transcript  filed  in  tbe 
clerk's  office  of  this  court  on  tbe  7tb  of  Jan- 
nary,  1902,  wblcb  vaa  not  within  60  days 
from  tbe  7tb  of  November,  1901;  but  It  ap- 
pears tbat  at  tbe  time  of  tbe  rendition  of 
tbe  Judgment  the  aj^ellant  was  given  untU 
tbe  30tli  day  of  tbe  then  term  of  tbe  Bell 
clrcnlt  court  to  prepare,  tender,  and  file  a 
bill  of  exceptions,  wblcb  bill  was  filed  on  tbe 
Btb  day  of  November,  1901,  and  tbe  court 
entered  an  order  suspending  tbe  Judgment, 
and  giving  appellant  60  days  to  file  tbe  tran- 
script In  tbe  clerk's  office  of  this  court  Sec- 
tion 334  of  tbe  Criminal  Code  of  Practice 
provides:  "The  court  of  appeals  shall  have 
apiKllate  Jurisdiction  In  prosecutions  for  fel- 
onies, subject  to  tbe  restrictions  contained  In 
this  article."  It  Is  provided  by  section  336 
that  an  appeal  may  be  taken  by  defendant 
In  tbe  following  manner  only:  "Tbe  appeal 
mnst  be  prayed  during  the  term  at  which 
the  Judgment  is  rendered  and  tbe  prayer 
noted  on  the  record  In  tbe  circuit  court  Tbe 
appeal  shall  be  granted  as  a  matter  of  right 
<2)  When  an  appeal  Is  prayed  the  court  shall, 
if  defendant  desire  It  make  an  order  tbat 
tbe  execution  of  tbe  Judgment  be  suspended 
until  tbe  expiration  of  tbe  period  within 
which  tbe  defendant  is  required  to  lodge 

'Reportad  ky  Bdwrnrtl  W.  HIncs,  Siq.,  of  tin  rrank* 
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a  transcript  of  tbe  record  In  the  clerk's  of- 
fice o(  tbe  conrt  of  appeals.  After  tbe  ex- 
piration of  such  period  the  Judgment  shall 
be  executed  unless  tbe  defendant  shall  bave 
filed  In  the  clerk's  office  of  tbe  court  ren- 
dering tbe  Judgment,  tbe  certificate,  as  pro- 
vided In  subsection  3  of  this  section,  tbat 
tbe  appeal  has  been  taken,  or  a  copy  of  an 
order  of  tbe  court  of  appeals  granting  fur- 
ther time  to  lodge  tbe  transcript  (3)  The 
appeal  Is  taken  by  lodging  in  the  clerk's 
office  of  tbe  court  of  appeals,  within  sixty 
days  after  tbe  Judgment  a  certified  tran- 
script of  tbe  record.  Tbe  clerk  ot  tbe  cenrt 
of  appeals  shall  thereupon  Issue  a  ceTtlfleate 
that  an  appeal  has  been  taken,  wblcb  shall 
suspend  tbe  execntion  of  the  Judgment  until 
ttie  dectol<»  upon  the  appeal.  (4)  If  time  be 
given,  beyond  tbe  term  at  whldi  tbe  Judg- 
ment Is  rendered,  to  present  a  bill  of  excep- 
tions, tbe  transcript  of  tbe  reooid  may  be 
filed  in  tbe  clerk's  office  of  the  court  of  ai>- 
peals  within  sixty  days  after  tbe  bill  of  ex- 
ceptions la  made  a  part  of  the  record."  In 
Stratton  v.  Com.,  84  Ky.  190,  1  8.  W.  88,  tills 
court  had  under  consideration  the  precise 
Question  involved  In  the  case  at  bar,  in  whliA 
tbe  conrt  after  referring  to  tbe  facts  in  tbat 
case,  and  discnssiqg  parts  of  section  S36  ot 
the  Criminal  Code,  said:  '^By  subsection  4 
It  is  provided  that  tine  may  be  given  be- 
yond tfae  term  at  wfalcb  tbe  Jndgment  is  ren- 
dered to  present  a  bill  of  exceptions,  in  wblcb 
case  tbe  transcript  of  tbe  reowd  may  be 
filed  In  the  derk^s  cAee  of  tbe  conrt  of  ap- 
peals within  sixty  days  after  tbe  hill  of  ex- 
ceptions Is  made  part  of  the  record.  But 
the  provision  of  aubsecUon  4  does  not  apply 
to  this  case,  for  the  bill  of  execiptions  was 
filed  and  made  part  of  tbe  record  dnrlng  the 
same  term  (July,  1885)  the  Judgment  was 
rendered.  It  seems  to  us  clear  that  In  order 
to  give  to  tbe  court  of  appeals  Jurisdiction 
in  a  felony  case,  a  certified  transcript  of  the 
record  must  be  filed  In  the  elerit's  office  with- 
in sixty  days  after  the  Judgment,  or,  tn  a 
state  of  case  provided  tor  in  sabsection  4, 
within  sixty  days  after  tbe  bill  of  excep- 
tions Is  made  a  part  of  the  record,  wUess 
an  order  be  made  by  the  oourt  tt  appeals 
granting  furdier  time  to  lodge  tbe  tran- 
script" Thus  It  seems  tbat  this  court  has 
expressly  decided  tbat  unless  tbe  transcript 
is  filed  In  the  clerk's  office  ef  this  conrt  with- 
in ao  days  from  the  rendition  of  the  Judg- 
ment, no  appeal  can  be  entertained,  except 
In  cases  where  the  time  for  filing  the  bill 
of  exceptions  baa  been  extended  to  a  day 
In  tbe  next  term  of  tbe  court  rendering  tbe 
Judgment 

It  therefore  follows  tkat  tbe  trasscrlpt  was 
not  filed  as  reqnlred  by  law,  and  the  motion 
to  dismiss  most  be,  aad  Is,  snstobied,  and 
appeal  dismissed. 
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SMITH'S  ADirX  T.  MIDDLBTON.i 

<Ooiirt  of  Appeal*  of  Eentacky.     Jan.  81, 
1902.) 

MASTBR  AND  SERVANT— LIABILITY  FOR  SERy- 
ANT'S  NEOLIGBNCB— BVIDBNCB  THAT  SERV- 
ANT WAS  ORDINARILT  CAREFUL  —  GROSS 
NEIOLIOENCB  OF  DRUG  CLERK— MASTER'S 
LIABILITY  FOR  PXTNITIVB  DAMAGES— MEAS- 
URE OF  DAMAGES  FOR  CAUSING  DEATH. 

1.  Wliere  it  was  Boaeht  to  charge  the  majt- 
ter  with  the  servant^  negligence,  evidence 
that  the  servant  was  a  careful,  sober,  painstak- 
ing man  was  not  admissible  for  defendant;  no 
attempt  having  been  made  by  plaintiff  to  prove 
that  the  servant  was  generally  careless,  inat- 
tentive, or  dissipated. 

2.  The  act  of  a  drag  clerk  in  selling  mor- 

Ehine  for  calomel,  and  placing  it  In  a  box  la- 
eled,  "Calomel  ^  ^in,"  was  evidence  of 
gross  negligence,  entitling  plaintiff  to  an  in- 
struction defining  that  degree  of  negligence, 
and  telling  the  jury  that,  If  they  believed  such 
negligence  existed,  they  might  award  punitive 
damages  against  the  employer  for  ft  death 
caused  thereby. 

8.  Punitive  damages  may  be  awarded  against 
the  master,  whether  a  natural  person  or  a  cor- 
poration, for  the  gross  negligence  of  the  eerr- 
ant  in  the  line  of  his  employment. 

4.  In  an  action  to  recover  damages  for  the 
death  of  a  child  five  years  of  age,  it  was  error 
to  instruct  the  jury,  if  they  should  find  for 
plaintiff,  to  fix  the  damage  at  a  fair  cqaivalent 
in  money  for  the  power  of  deceased  to  earn 
money,  lost  by  reason  of  the  destruction  of  his 
life,  and  that  in  fixing  the  damages  they  shonld 
"take  into  consideration  the  age  of  the  de- 
ceased at  the  time  of  liis  death,  his  earning 
capacity,  and  the  probable  duration  of  bis  life, 
as  the  words  "his  earning  capacity"  were  prob- 
ably misleading,  and  should  nave  been  omitted, 
In  view  of  the  tender  years  of  decedent. 

Appeal  from  circuit  court,  Shelby  county. 

•To  be  officially  reported." 

Action  by  the  administratrix  of  Charles 
Earl  Smith  against  George  N.  Mlddleton  to 
recover  damages  for  the  death  of  plalntUTs 
Intestate.  Judgment  for  piatntlir  for  only  a 
part  of  the  amount  claimed,  and  she  appeals. 
Beversed. 

Beard  A  Marshall  and  Willis  Sc  WUIla,  for 
appellant  J.  C.  Beckham  &  Son  and  G.  O. 
Gilbert,  for  appellee. 

O'REAB,  J.  Appellee  was  a  druggist  at 
Shelbyvllle.  He  had  besides  himself,  in 
charge  of  bis  store,  a  licensed  pharmacist, 
and  two  other  salesmen  who  were  not  li- 
censed pharmacists.  Charles  Earl  Smith  was 
an  infant  aged  about  fonr  years.  His  moth- 
er and  her  sister  called  at  appellee's  drug 
store  with  an  ordinary  pill  box  bearing  a  la- 
bel, besides  the  druggist's  name,  as  follows: 
"\i  grain  calomel."  They  handed  this  box  to 
one  of  appellee's  clerks,— one  who  was  not  a 
pharmacist,— and  asked  him  to  furnish  in  the 
box  2S  cents  worth  of  calomel  in  one-fourth 
grain  tablets,  which  he  undertook  to  da 
They  also  made  other  purchases,  including 
having  a  prescription  refilled.  They  return- 
ed to  the  drug  store  shortly  afterwards,  and 

>  Reported  by  Edward  W.Hlnes,Eaq.,ot  Um  Frank- 
tort  bar,  and  formerly  state  reporter. 


were  delivered  their  packages  by  a  clerk, 
wlilch  they  carried  to  their  homes.  The 
statement  of  the  women  Is  that  they  kept  on 
hand  a  supply  of  calomel  in  this  form  for 
use  as  occasion  might  seem  to  require.  Mrs. 
Smith  had  three  littie  children,  Charles  Earl 
being  the  second.  He  was  complaining  of  a 
cold,  and  as  a  remedy  she  sought  to  admin- 
ister what  she  believed  was  calomel,  being 
some  of  the  pellets  contained  in  the  box  re- 
ferred to.  She  did  give  him  three  of  these 
pellets,— one  at  the  end  of  each  hour  for  three 
hours.  It  subsequently  developed  that,  in- 
stead of  calomel,  the  box  contained  morphine. 
The  result  was  the  death  of  the  child.  His 
administratrix  has  brought  this  suit  against 
the  druggist  for  the  negligent  destruction  of 
the  child's  life,  alleging  that  the  mistake  by 
which  the  clerk  furnished  morphine  instead 
of  calomel,  and  putting  it  in  a  box  labeled, 
"Calomel  ^  grain,"  was  gross  negligence  of 
such  a  degree-  as  entitled  the  plaintiff  to  re- 
cover punitive  damages.  The  Jury  found  for 
the  plaintiff  a  nominal  sum,  and  she  appeals, 
presenting  three  grounds  for  the  considera- 
tion of  this  court,  upon  which  she  asks  a  re- 
versal. 

1.  The  defendant  (appellee)  was  permitted 
to  prove  on  the  trial  that  the  clerk  who  fur- 
nished the  medicine,  and  who,  by  the  way, 
claimed  he  did  not  furnish  morphine,  but  did 
calomel,  was  a  careful,  sober,  painstaking 
man.  This  evidence  was  objected  to.  It 
bad  not  been  attempted,  for  the  plaintiff,  to 
prove  that  the  clerk  was  either  generally 
careless.  Inattentive,  or  dissipated.  There- 
fore the  question  was  not  whether  generally 
and  ordinarily  the  clerk  was  as  suggested  by 
the  evidence,  but  whether  upon  the  occasion 
under  Inquiry  he  was  careful  or  negligent. 
In  our  opinion,  it  ought  not  to  affect  this  case 
Iii  the  least  however  careful  and  attentive  the 
clerk  was  ordinarily,  if  on  this  particular  oc- 
casion be  was  negligent  or  grossly  negligent 
The  sole  question  to  be  submitted  to  the  Jury 
on  that  point  was  whether  the  clerk  did  fur- 
nish morphine  on  this  prescription  instead  of 
calomel,  and  whether  such  an  act  was,  or 
not  grossly  negllgrent.  We  are  of  opinion 
that  the  testimony  discussed  above  should 
have  been  excluded,  and  the  inquiry  con- 
fined to  the  particular  transaction,— as  to 
whether  it  was  or  not  negligent 

2.  On  the  trial  of  the  case  the  court  re- 
fused to  submit  to  the  jury  the  question  of 
punitive  damages.  Whether  this  was  upon 
the  theory  that  the  master,  when  a  natural 
person,  is  not  liable  to  punitive  damages,  be- 
cause of  the  gross  neglect  of  his  servant 
when  upon  the  master's  business  and  in  the 
line  of  bis  employment,  where  care  has  been 
used  by  the  master  In  tiie  selection  of  the 
servant  or  whether  it  was  ui>on  the  idea 
that  there  was  no  evidence  of  gross  neglect 
shown  in  this  case,  we  are  not  Informed. 
The  court  is  of  the  opinion  that  to  put  In 
charge  of  a  bu8ine|u  ^f  ithls  kind  one  with 
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authority  to  dlspoue  such  poisonous  and  dan- 
geroos  drugs  aa  morphine  (It  was  shown  In 
this  case  that  these  unlicensed  derlu  were 
authorized  to  sell  this  drug),  where  such  one 
gave  such  a  deadly  drug  to  one  calling  for 
calomel,  placing  it  in  a  box  labeled,  "Calomel 
%  grain,"  without  notice  of  the  true  nature 
of  the  drug  furnished,  was  of  itself  such  erl- 
dence  of  that  degree  of  gross  negligence  that 
would  warrant  a  Jury  in  flnding  punitive 
damages  against  such  wrongdoer.  It  is  not 
suggested,  nor  can  we  apprehend  that  it  is 
in  any  wise  probable,  that  the  act  of  fur- 
nishing the  wrong  drug  in  this  case  was  wiU- 
fuL  If  it  was  furnished  by  the  clerk,  it  was 
tmdonbtedly  a  mistake  and  unintentional. 
However,  it  was  a  mistake  of  the  gravest 
tdnd,  and  of  the  most  disastrous  effect.  We 
cannot  say  that  one  holding  himself  out  as 
competent  to  handle  such  drugs,  and  who 
does  8o,  having  rightful  access  to  them,  and 
relied  upon  by  those  dealing  with  him  to  ex- 
ercise that  high  degree  of  caution  and  care 
called  for  by  the  peculiarly  dangerous  natiure 
of  this  business,  can  be  heard  to  'say  that 
his  mistakes  by  which  he  furnishes  a  cus- 
tomer the  most  deadly  of  drugs  for  those 
comparatively  harmless  is  not,  in  and  of  it- 
self, gross  negligence,  and  that  of  an  aggra- 
vated form.  In  a  business  so  hazardous,  hav- 
ing to  do  so  directly  and  frequently  with  the 
health  and  lives  of  so  great  a  number  of 
people,  the  highest  degree  of  care  and  pru- 
dence for  the  safety  of  those  dealing  with 
such  dealer  is  required.  And  that  degree  of 
care  exacted  of  such  dealer  will  be  required, 
also,  of  each  servant  Intrusted  by  him  with 
the  conduct  of  his  calling.  In  argument, 
however,  much  stress  is  laid  upon  the  sugges- 
tion. If  the  master,  who  is  not  a  corporation, 
exercises  due  care  in  the  selection  of  compe- 
tent and  careful  servants,  that  for  their  gross 
or  willful  neglect,  even  In  the  discharge  of 
their  duties  in  his  business,  he  is  not  liable. 
It  Is  argued  that  as  punitive  damages  are 
awarded,  in  one  sense,  as  a  punishment  of 
the  wrongdoer  for  his  negligence,  only  the 
one  actually  guilty  should  be  so  punished. 
It  is  admitted  that  a  contrary  rule  exists  in 
this  state  where  the  master  Is  a  corporation. 
It  is  said  that  In  such  a  case  the  master  can 
act  only  by  its  servants;  that  from  the  ne- 
cessities of  the  case  the  servant,  when  acting 
for  his  employer  in  the  discharge  of  his  line 
(t  duty,  Is  the  master,  so  far  as  the  act  in 
question  is  concerned.  We  are  asked  to 
differentiate  the  liabilities  of  these  two  dif- 
ferent classes  of  employers.  Why  a  differ- 
ent rule  of  liability  should  be  applied  to  one 
vbo  Is  compelled  to  operate  his  business  by 
servants,  to  that  applied  to  one  who  elects 
to  do  so,  Is  not  shown,  nor  are  we  able  to 
perceive.  There  seems  to  have  been  at  one 
time  much  contrariety  of  opinion  among  the 
courts  on  this  point,  which  has  later  become 
less  marked.  In  this  state  we  never  recog- 
nized the  distinction  now  sought  to  be  drawn. 


The  doctrine  seems  to  na  to  be  unsound.  If 
not  pernicious.  It  would  Imply  that  with  re- 
spect to  all  of  the  grossly  neglectful  acts  or 
intentional  acts  of  the  servant  In  the  sup- 
posed furtherance  of  his  master's  business, 
the  law  clothed  the  master  with  immunity. 
If  the  act  was  right,  because  it  was  right, 
and.  If  it  was  wrong,  it  clothed  him  with 
like  immunity  because  it  was  wrong.  He 
would  thus  get  the  benefit  of  all  bis  servant's 
acts  done  for  him,  whether  right  or  wrong, 
and  escape  the  burden  of  all  intentional  or 
grossly  neglectful  acts  done  fcr  him  which 
were  wrong.  Under  the  operation  of  such  a 
role.  It  would  always  be  safer  for  the  master 
to  conduct  hia  business  vicariously  than  in 
his  own  person.  The  public  are  invited  to 
deal  with  the  servant  concerning  his  master's 
business.  Through  him  only  can  the  busi- 
ness be  transacted,  if  the  master  so  wills. 
Then  for  his  intentional  or  grossly  neglectful 
act  done  within  the  scope  of  his  employment 
the  one  dealing  with  him  would  be  left  with- 
out remedy.  This  would  be  an  inducement 
to  one  engaged  in  a  specially  hazardous  busi- 
ness to  conduct  it  by  the  means  of  financially 
Irresponsible  agents,  because  if  they  should 
succeed  In  the  business  the  master  would  get 
all  the  profits,  while,  if  by  their  gross  negli- 
gence or  willful  act  injury  resulted  to  an- 
other, the  master  and  his  business  would  not 
be  hurt,  so  far  as  direct  punishment  was  in- 
volved. It  Is  said  by  Thompson,  In  his  Com- 
mentaries of  the  Law  of  Negligence:  "A  doc- 
trine so  fruitful  of  mischief  could  not  long 
stand  unshaken  In  an  enlightened  system  of 
Jurisprudence."  In  Hawkins  v.  Riley,  17  B. 
Mon.  110,  which  was  an  action  by  one  in- 
jured by  the  alleged  gross  negligence  of  a 
stage  driver,— the  stage  being  operated  by  a 
natural  person,— the  court  said:  "If  the  col- 
lision was  brought  about  by  the  vrantonness, 
recklessness,  or  gross  negligence  of  the  driv- 
er, then  it  was  permissible  In  the  Jury,  In 
view  of  all  the  facts,  to  award  what  the  law 
terms  'exemplary  damages*  aa  well  against 
the  proprietors  as  the  driver."  We  are  of 
opinion,  therefore,  that  the  court  erred  In  not 
giving  to  the  Jury  an  Instruction  defining 
"gross  negligence",— the  one  asked  for,— and 
predicating  upon  It  another  permitting  the 
plaintiff  to  recover  pimltlve  damages  if  the 
Jury  find  such  negligence  to.exist 

S.  As  to  the  measure  of  "compensatory 
damages,"  the  court  gave  the  Jury  the  fol- 
lowing Instruction:  "If  the  Jury  find  for  the 
plaintiff,  they  will  fix  the  damage  at  a  fair 
equivalent  in  money  for  the  power  of  deceas- 
ed to  earn  money,  lost  by  reason  of  the  de- 
struction of  his  life,  not  exceeding  $10,000; 
and  In  fixing  the  damages  the  Jury  will  take 
Into  consideration  the  age  of  the  deceased  at 
the  time  of  his  death,  bis  earning  capacity, 
and  the  probable  duration  of  bis  life."  Or- 
dinarily this  Instruction  fairly  presents  the 
law  as  administered  In  this  state  on  this  sub- 
ject   In  this  case,   c^siderlng  the  tender 
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yean  at  Iba  decedent  w»  are  of  the  opinion 
that  the  um  of  the  expression  "his  earning 
capacity"  WM  probably  misleading  to  the 
Jury.  We  rather  think  that  an  instruction 
after  this  form  wonid  have  been  more  appro- 
priate: "If  the  Jury  find  for  the  pialntifT, 
they  will  fix  the  damages  at  aocfa  a  sum,  not 
exceeding  $10,000,  as  would  be  a  fair  com- 
pensatloa  to  the  estate  for  the  destruction  of 
the  power  of  the  deceased  to  earn  money; 
and  In  fixing  such  damages  the  jury  should 
take  into  consideration  the  age  of  deceased 
at  the  time  of  his  death,  and  the  probable 
dnration  of  his  life." 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  award  appellant 
a  new  trial  under  proceedings  not  inconsist- 
ent herewith. 


WORTHAM  T.  STITH-t 

(Cout  of  Appeals  of  Kentncky.     Jan.  80, 
1902.) 

STATUTB   or   FRAUDS— CONTRACT    FOR    SALE 

or  LAND-FAILUSa  OF  WRITINO  TO 

DESCRIBE    LAND. 

▲  written  contract  for  the  sale  of  "115 
acres  of  land,"  without  further  description,  has 
no  more  force  than  a  parol  contract,  and  there- 
fore no  action  for  Its  breach  can  be  maintained. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action  by  C.  M.  Worttaam  against  A.  M. 
Stith  to  recover  damages  for  breach  of  con- 
tract Judgment  for  defendant  and  plaintifC 
appeals.    Affirmed. 

Sprigg  &  Chelf,  for  appellant  R.  I>.  Stitli 
and  O'Meara  &  Montgomery,  for  appdlee; 


PATNTEB,  J.  This  action  is  based  upon 
a  writing  which  reads  as  follows:  "Ellza- 
bethtown,  Ky.,  Dec.  12th,  1900.  Received  of 
O.  M.  Wortham  three  hundred  dollars  in  part 
payment  of  115  acres  of  land,  which  I  have 
this  day  sold  him  for  53,l00.0O,-$i,0OO  cash, 
and  $2,100  in  one  and  two  years'  time.  Pos- 
session to  be  given  and  deed  made  Feb.  Ist 
1901,  when  the  balance  of  the  cash  payment 
is  to  be  made,  and  the  notes  dated.  [Signed] 
A.  M.  SOth."  It  is  averred  in  the  peUOon 
that  $300  of  the  $1,000  cash  payment  was 
paid  at  the  time  the  writing  was  executed; 
that  the  defendant  refuses  to  convey  the 
property;  that  he  (plalntlft)  had  been  greatly 
damaged,  delayed,  and  inconvenienced  by  the 
defendant's  breach  of  the  contract  in  refus- 

<  Reported  by  Edward  W.  Hlnee,  Esq.,  of  the  Frank- 
fert  Im,  and  (ormerlr  itata  reporter. 


Ing  to  convey  the  property.  The  plaintiff 
prayed  Judgment  for  the  $300,  and,  in  addi- 
tion thereto,  $1,000  damages.  It  will  be  ob- 
served that  there  is  no  description  of  the 
land  in  the  writing,  and  therefore  It  is  against 
the  statute  of  frauds  and  perjuries,  which 
provides  that  no  action  shall  be  brought  to 
charge  any  person  upon  a  contract  for  the 
sale  of  real  estate  unless  the  contract  agree- 
ment or  some  memorandum,  be  in  writing 
signed  by  the  party  to  be  charged  therewith. 
In  Jones  v.  Tye,  08  Ky.  800,  20  S.  W.  388, 
the  receipt  described  the  land  as  adjoining 
"the  McKebly  land."  The  court  held  that 
the  contract  was  unenforceable,  because  there 
was  no  description  of  tjie  land;  and  in  that 
case  the  court  said:  "According  to  these  cas- 
es, and  others  that  might  be  cited.  It  is  clear 
that  the  receipt  In  this  case  is  not  a  snffi- 
clent  memorandum  of  the  sale  to  comply  with 
the  statute  of  frauds,  becanse  it  fails  to  Iden- 
tify with  reasonaMe  certainty  the  land  sold; 
and  to  allow  the  controversy  as  to  the  iden- 
tity of  the  land  to  t>e  settled  by  the  mere 
weight  of  verbal  testimony  would,  as  It  seems 
to  us,  defeat  the  very  object  of  the  statute 
of  frauds."  The  defendant  tendered  In  open 
court  the  $300,  which  was  accepted  by  tlie 
plaintiff  on  hlB  claim.  The  question  for  re- 
view is  the  right  of  appellant  to  recover 
damages  for  the  appellee's  refusal  to  convey 
the  land.  The  contract  Is  not  enforceable, 
and  no  action  can  be  maintained  thereon. 
The  transaction  amounted  to  nothing  more 
than  a  verbal  promise  to  convey  the  land. 
It  necessarily  follows  that  If  the  contract 
cannot  be  enforced,  no  action  for  a  breach 
of  it  can  be  maintained.  The  case  of  Bryant 
V.  Everly  (Ky.)  57  S.  W.  231,  is  not  in  con- 
flict with  the  view  herein  expressed.  In  that 
case  the  plaintiff  paid  $700  for  a  timber  con- 
tract and  for  land.  The  party  who  paid  the 
$700  got  the  timber  contract,  but  the  party 
who  agreed  to  convey  the  land  refnsed  to  do 
so.  The  court  necessarily  had  to  ascertain 
the  value  of  the  land,  in  order  to  Icnow  the 
amount  the  purchaser  was  entitled  to  have 
returned.  It  certainly  would  not  have  been 
right  to  have  compelled  him  to  have  accept- 
ed the  timbo:  contract  at  the  price  of  $700, 
when  he  was  to  have  it  and  the  land  for 
that  amount  When  the  value  of  the  land 
was  ascertained.  It  showed  what  part  of  the 
consideration  was  for  the  timber  contract 
and  he  was  entitled  to  have  returned  the 
amount  he  had  paid  for  the  land.  We  think 
that  the  court  in  this  case  properly  sustained 
the  demurrer  to  the  petition. 
The  Judgment  is  affirmed. 
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LOUISVILLB  &  N.  B.  CO.  r.  McOLAIN.i 

(Cooit  of  Appeals  of  Kentuckr.     Jan.  90, 
1902.) 

OAMAGEiS-PHTSICAL  BXAlf  INATION  OF  F1.AJN- 

TUTF-^UNITIVB  DAIlAaS»-BUIU 

DBN  OF  PROOF. 

1.  Am  pUiiatUr  had  been  folly  examined  by 
two  surgeona  of  defendant  at  the  time  of  the 
injuiT  complaliied  of  or  shortly  thereafter,  and 
waa  examined  br  three  other  physicians  at  dif- 
ferent times,  and  there  waa  little  conflict  in  the 
testimony  of  the  five  physicians,  there  was  no 
substantial  error  in  oTerrnling  defendant's  mo- 
tion for  a  personal  examination  at  the  time  of 
the  trial,  or  in  retnaing  to  allow  proof  that 
plaintiff  bad  declined  to  sabmit  to  a  farther  ex- 
amination. 

2.  The  court  properly  Instructed  the  jury  that 
they  might  award  punitive  damages  if  there 
was  gross  n^lect,  there  being  sufficient  erlr 
dence  to  authorize  the  submission  of  that  que» 
tion. 

3.  As  defendant,  by  Ka  answer,  denied  that 
plaintiff  was  bijuxed  at  all,  the  burden  of  proof 
was  upon  plaintiff. 

Appeal  from  cirenlt  oonrt,  Bollltt  county. 

"Not  to  be  officially  reported." 

Action  by  W.  D.  McGlaln  against  tiie  Lon- 
iSTlUe  ft  NashTllle  Railroad  Company  to  re- 
cover damages  for  personal  injuries.  Judg- 
ment for  plaintlfl,  and  defendant  appeala 
Affirmed. 

Falrlelgh,  Btrana  ft  Eagles  and  H.  W. 
Hlnea,  for  appellant.  Halstead  ft  Xewell,  for 
appellee. 

HOBSON,  J.  Appellee,  McClaln,  wma  a 
passenger  on  one  of  the  defendant's  txalns 
on  December  23,  1889,  which,  while  standing 
at  Gap  in  the  Knob,  a  station  in  Bullitt 
county,  was  run  Into  by  a  heavy  freight  train 
following  It.  Appdlee  was  In  the  rear  of 
the  train,  and  was  thrown  by  the  collision 
trom  the  car  In  which  he  was  sitting  out 
upon  the  track,  falling  upon  bis  back,  and 
sustained  injuries  causing  an  Inflammation  of 
the  nerves  near  the  lower  end  of  the  spine. 
He  was  confined  to  bis  bed  for  some  days 
by  the  bruise,  which  was  quite  paluful,  and 
brought  this  suit  to  recover  for  alleged  per- 
manent Injuries.  He  recovered  a  Judgment 
for  $1,000.  The  collision  Is  the  same  refer- 
red to  In  the  case  of  Railroad  Company  v. 
Simpson,  64  S.  W.  733,  and  Same  r.  Carothers, 
65  S.  W.  833.  recoitly  decided,  and  the  facts 
of  the  occurrence  are  set  out  fully  In  those 
opinions. 

Appellant  filed  the  affidavit  of  its  counsel, 
and  moved  the  court  to  require  the  plaintiff 
to  sobmlt  to  a  personal  examination  before 
the  trial  of  the  case.  The  court  overruled 
the  motion.  Appellant  then  on  the  trial  pro- 
posed to  prove  to  the  Jury  that  the  plaintiff 

'Reported  by  Edvard  W.  Hlnas,  ICsq„«(  tbeFraak- 
(art  tar,  and  tormariy  state  reporter. 


had  objected  to  the  examination,  and  the 
court  refused  to  admit  the  evidence.  It  Is 
provided  by  the  Code  of  Practice  that  a  Judg- 
ment cannot  be  reversed  unless  for  an  error 
to  the  substantial  rights  of  the  party  com- 
plaining. It  Is  discretionary  with  the  court 
whether  be  will  order  a  personal  examina- 
tion, and  this  court  will  not  reverse  unless 
there  Is  an  abuse  of  discretion,  and  it  may. 
fairly  be  concluded  that  the  rights  of  the; 
party  complaining  were  substantially  preju* 
diced.  The  appellee  had  been  examined  ta\ly^ 
by  two  surgeons  of  the  appellant  at  the  time 
of  the  accident,  or  shortly  thereafter.  In 
February  following  he  was  examined  by  a  • 
distinguished  physician  In  the  city  of  Louis- 
ville, whose  deposition  was  taken  in  the  case. 
He  had  also  been  examined  at  different  times 
by  two  other  physicians.  The  testimony  of 
an  five  of  these  physicians  was  Introduced 
on  the  trial,  and  there  was  little  conflict  In 
their  statementa  The  testimony  of  the  phy- 
sicians leaves  no  room  for  doubt  that  the  ap- 
pellee was  badly  bruised,  that  bis  nervous 
system  was '  shocked,  and  that  the  trouble 
with  him  after  the  effect  of  the  bruise  passed 
off  was  due  to  the  Inflammation  of  the 
nerves,  or  neuritis.  This  condition  is  not 
seen  on  the  surface,  and  the  trouble  Is  a 
subtle  one.  We  are  unable  to  see  from  the 
evidence  that  a  further  examination  made  at 
the  trial  could  have  revealed  anything  that 
was  not  shown  by  the  evldetace  before  the 
Jury.  It  was  clearly  shown  the  spine  was 
uninjured,  and  that  the  trouble  was  exclu- 
sively In  the  nerves.  We  therefore  conclude 
that  there  was  no  substantial  error  in  over- 
ruling the  motion  for  a  personal  examina- 
tion, or  in  refusing  to  allow  proof  before 
the  Jury  that  the  plaintiff  had  declined  to 
submit  to  a  further  examination,  because  be 
had  a  right  to  stand  on  what  he  conceived 
to  be  a  sufficient  showing  as  to  his  injuries, 
and  to  submit  the  question  to  the  Judgment 
of  the  court  Electric  Line  Co.  v.  Allen  (Ky.) 
44  S.  W.  89;  Distilling  Co.  T.  Rlggs  (Ky.)  45 
S.  W.  00. 

The  proof  in  the  case  was  amply  sufficient 
to  Justify  submitting  the  question  of  gross 
neglect  to  the  Jury,  and.  If  there  was  gross 
neglect,  punitive  damages  might  be  awarded. 

The  appellant,  by  Its  answer,  denied  that 
plaintiff  was  injured  at  all.  The  Injury  to 
him  was  the  gist  of  the  action.  The  burden 
of  proof  was  therefore  upon  him,  and  the 
court  properly  so  held  on  the  trial. 

The  instructions  of  the  court  properly  stib- 
mltted  the  issues  in  the  case  to  the  Jury,  and 
on  the  whole  record  we  see  no  substantial 
error  to  tiie  prejudice  of  appellant  The  ver- 
dict is  not  excessive  under  tha  evidencsk 

Jndgmoit  affirmed. 
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ALIilSON  et  aL  ▼.  OOCKES  BX'RS. 

SAME  v.  PRESTON'S  EX'RS. 

(Court  of  Appeals  of  Kentucky.     Jan.  23, 
1802.) 

"To  be  officially  reported." 
Petition  for  rehearing.    Denied. 
For  former  report,  see  65  S.  W.  312. 

HOBSON,  J.  AppeUants'  counsel,  by  peti- 
tion for  rehearing,  has  presented  with  great 
force  the  proposition  that  appellees,  having 
an  election  of  remedies  for  the  breach  of 
.their  contract,  cannot  take  more  than  one; 
or,  as  he  puts  it,  "declare  the  contract  void, 
and  at  the  same  time  seek  a  recovery  which 
could  only  be  based  on  the  contract."  His 
argument  is  based  upon  the  theory  that  the 
vendors  have  declared  tiie  contract  void,  and 
have  sought  to  hold  the  forfeited  money; 
that  this  must  be  done  subject  to  the  ven- 
dees' right  to  sue  in  equity  for  relief  against 
the  penalty,  and  that  the  vendors  have  the 
right  to  ask  the  court  to  require  the  ven- 
dees, who  come  into  court  seeking  equity,  to 
do  equity.  Of  course,  when  counsel  speaks 
of  declaring  the  contract  void,  and  at  an  end, 
be  refers  only  to  that  part  of  the  contract 
which  requires  the  vendors  to  convey  their 
land  and  the  vendees  to  pay  for  it,  for  the 
contract  does  not  provide  that  It  shall  be 
entirely  void  by  reason  of  the  breach,  but 
expressly  excepts  the  payment  of  the  two 
sums  aggregating  $20,500.  So  the  declara- 
tion of  forfeiture  and  the  attempt  to  retain 
the  forfeited  money  Is  an  attempt  to  enforce 
the  literal  terms  of  the  contract  The  ven- 
dors' claim  is  upon  the  contract,  and  the  ven- 
dees have  sued  for  equitable  relief  against 
enforcement  of  this  provision  of  the  contract. 
The  relief  is  granted  them  upon  equitable 
terms,  which  are  that  the  vendors  shall  not 
be  put  to  actual  loss  because  a  court  of 
equity  relieves  against  the  enforcement  of 
their  contract  right  By  the  terms  of  their 
contract  they  were  entitled  to  $20,000,  al- 
ready paid  to  them  as  an  indemnity  against 
loss  by  reason  of  the  breach  of  the  contract 
Having  elected  to  rely  upon  this  indemnity, 
they  are  limited  to  the  amount  of  it  They 
cannot  get  more  than  the  amount  thus  fixed, 
but  they  must  not  be  compelled  in  equity 
to  take  less  than  the  loss  they  have  suffered 
by  the  vendees'  failure  to  carry  out  the  con- 
tract. They  are  allowed  to  retain  out  of 
their  forfeiture  so  much,  and  only  so  much, 
as  wiU  make  them  whole;  substantially  the 
same  amount  that  they  would  obtain  by  a 
suit  for  specific  performance,  for  in  such  a 
suit  the  costs  of  decretal  sale  would  go 
against  the  vendees  in  the  contract 

Appellants'  case  is  an  application  by  them 
to  be  relieved  from  a  forfeiture.  It  rests 
upon  the  ground  that  appellees  should  not 
in  justice  and  right,  be  permitted  to  retain 
appellants'   money  for  nothing.    The   relief 


which  equity  will  afford  tbem  must  be  gov- 
erned by  equitable  principles.  In  so  far  as 
appellees  have  paid  out  the  money  received 
from  appellants  in  reasonable  expenses  fairly 
Incurred  in  making  or  attempting  to  carry 
out  the  contract  they  should  not  be  liable; 
for  this  money  is  not  In  their  hands,  and  the 
principles  on '  which  appellants'  action  is 
grounded  apply  only  to  money  In  the  bands 
of  appellees  which,  in  equity,  they  should 
not  be  permitted  to  retain.  And  in  determin- 
ing how  much,  if  any,  of  the  sum  paid  by 
appellants  to  appellees  may  be  retained,  eq- 
uity will  not  consider  alone  the  disbursements 
made  by  appellees,  but  will  take  into  con- 
sideration also  the  rights  of  appellees,  and 
the  situation  in  which  they  ar^  left  If,  at 
the  termination  of  the  contract  the  prop- 
erty, valued  at  its  reasonable  market  price, 
was  not  of  value  equal  to  the  amount  com- 
ing to  appellees  from  appellants  under  the 
contract  then  to  this  extent  they  would  be 
losers  by  reason  of  appellants'  breach  of  the 
contract  It  the  fund  in  their  hands  is  taken 
from  them.  Equity  will  not  aid  appelUints 
in  making  a  profit  out  of  their  own  breach 
of  contract  at  the  expense  of  app'elleesi  Ap- 
pellants cannot  be  placed  in  a  more  favor- 
able situation  than  they  would  have  occu^ 
pied  if  they  had  complied  with  their  contract 
and  they  can  recover  only  so  far  as,  in  jus- 
tice and  right  appellees  should  not  be  al- 
lowed to  retain  the  money  paid  to  them  over 
and  above  their  cost  and  reasonable  expenses. 
If  the  property  was  of  value  equal  to  the 
balance  due  under  the  contract  they  may  re- 
cover the  whole  balance.  If  It  was  not  they 
may  recover  only  so  much  of  It  If  any,  as 
remains  after  deducting  the  loss  which  appel- 
lees sustained  by  appellants'  failure  to  carry 
out  their  contract 
The  petition  is  overruled. 


DINEEN  V.  HAI^L  et  aL 

(Court  of  Appeals  of  Kentucky.     Jan.  29, 
1902.) 

"To  be  ofllclally  reported." 
Petition  for  rehearing.    Denied. 
For  former  report  see  65  S.  W.  445. 

GUFFY,  O.  J.  On  account  of  the  zeal 
manifested  by  the  appellees'  attorney  in  bis 
petition  for  a  rehearing,  as  well  as  the  prac- 
tical importance  of  the  question  Involved, 
we  have  determined  to  file  a  response  to  the 
petition  for  a  rehearing. 

The  case  of  Malone  v.  Conn,  96  Ky.  93.  23 
S.  W.  077,  and  Aims  v.  Same,  Id.,  Is  conclu- 
sive upon  the  question  involved  In  the  case 
at  bar,  and  was  decided  October  31,  1893. 
The  syllabus  reads  as  follows:  "Real  es- 
tate In  which  Infanta  own  a  remainder  in- 
terest can  be  sold  only  for  the  purpose  of 
reinvestment  as  provided  by  section  491  ot 
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the  Civil  Code  of  Practice.  There  cannot 
be  a  sale  of  euch  property  under  section  490, 
Id.  And  the  fact  that  the  life  tenant,  as 
guardian  for  the  infant  remainder-men,  asks 
for  a  sale  of  the  property,  alleging  that  the 
owners  are  joint  tenants,  and  that  the  prop- 
erty cannot  be  divided,  does  not  vest  the 
possession  In  the  remainder-men,  bo  as  to 
authorise  the  sale.  Therefore  the  purchaser 
at  such  a  sale  does  not  acquire  such  a  title 
as  a  court  of  equity  will  require  one  who 
has  purchased  from  him  to  accept  While 
dower  is  not  an  estate  until  assigned,  an  es- 
tate by  the  curtesy  takes  effect  as  a  freehold 
estate  Immediately  on  the  death  of  the  wife." 
The  case  of  Swearingen  v.  Abbott  (decided 
May  19.  1896)  85  S.  W.  925,  also  conclusively 
snstalns  the  opinion  heretofore  rendered  In 
the  case  at  bar.  The  court,-  speaking  through 
Chief  Justice  Pryor,  said:  "While  it  is  man- 
ifest the  property  in  this  case  is  Indivisible, 
and  perhaps  it  is  to  the  interest  of  the  In- 
fants that  it  should  be  sold,  still  the  pro- 
ceedings do  not  follow  the  provisions  of  the 
Code  authorizing  the  sale  oif  Infants'  real 
estate.  It  is  true,  the  owner  of  three-fourths 
of  the  realty  consents  to  the  sale,  and  the 
life  tenant,  by  cross  petition.  Is  seeking  to 
subject  the  realty  to  the  satisfaction  of  a 
lien;  yet  the  Infants,  by  their  next  friend, 
could  not  bring  the  action,  because  they 
were  not  In  possession,  and,  although  with 
a  vested  estate,  the  possession  Is  with  the 
life  tenant  and  the  other  Joint  owner.  Ma- 
lone  V.  Conn,  85  Ky.  83,  23  S.  W.  677.  This 
is  not  a  sale  for  debt,  within  section  489  of 
the  Code,  or  a  proceeding  under  481,  but  an 
attempt  to  sell  under  section  490,  because 
the  estate  was  vested  In  the  infants.  Wheth- 
er or  not  the  title  passed  by  reason  of  the 
cross  petition  of  the  father  is  a  question  of 
doubt;  but  the  purchaser  is  complaining, 
and  it  is  not  only  proper,  but  essential,  that 
these  statutes  regulating  the  sale  of  Infants' 
realty  should  be  complied  with.  If  the  tHi- 
ther  has  a  Hen,  let  blm  enforce  It,  or,  if  the 
Joint  tenant  wants  It  sold,  let  her  bring  the 
action,  and  not  by  ber  next  friend  of  the  In- 
fants, without  an  averment  bringing  the 
case  within  either  of  the  sections  of  the 
Code  under  which  the  realty  of  Infants  can 
b^  sold.  Section  490  not  only  requires  that 
the  estate  should  be  vested,  but  the  posses- 
sion must  be  with  the  infants.  Here  they 
have  no  right  to  enter  because  of  the  life 
estate  in  the  father."  This  court,  In  Malone 
▼.  Conn,  supra,  speaking  through  Judge  Pry- 
or, said:  "The  case  of  Power  v.  Power  (Ky.) 
IS  S.  W.  323,  was  not  a  construction  of  this 
section;  the  court  holding  only  that  the  wid- 
ow acqolred  the  title  by  virtue  of  the  as- 
signment, and  not  before.  The  title  vests 
In  such  a  case  in  the  heirs,  subject  to  the 
widow's  right  of  dower,  and  there  the  title 
remains  until  dower  Is  assigned.    Says  Mr. 


Minor  in  bis  Inatltates:  "There  Is  a  radical 
difference  between  a  right  of  dower  and  an 
estate  by  the  curtesy.  The  latter  takes  ef- 
fect as  a  freehold  estate  immediately  on  the 
death  of  the  wife.  On  the  other  hand,  dow- 
er Is  not  In  any  sense  an  estate  until  as- 
signed.' 2  Minor,  Inst.  157.  This  is  the 
common  rule,  the  widow  not  being  vested 
with  the  title  or  the  power.  She  has  no  le- 
gal seisin  or  right  of  entry  until  dower  is 
assigned.  2  Scrib.  Dower,  27.  Whether  oi 
not  this  right  of  entry  is  affected  by  our 
statute  is  not  necessary  to  determine,  as  it 
Is  plain  the  vested  Interest  In  remainder, 
without  the  possession,  did  not  authorize  the 
sale  under  section  490.  In  the  case  of  Kean 
V.  Tilf  ord,  81  Ky.  600,  where  the  parties  held 
as  tenants  in  common,  their  several  Interests- 
being  different,  this  court  held  that,  as  the 
parties  before  the  court  all  o-wned  the  realty, 
the  mere  fact  of  one  Interest  being  greater 
than  another  did  not  prevent  the  sale  under 
the  statute.  There  may  not  be  a  unity  or 
equality  of  interest,  but  where  the  parties, 
plaintiffs  and  defendants,  all  own  the  estate 
and  are  in  the  possession,  the  fact  that  one 
of  the  essentials  required  to  create  a  Joint 
tenancy  at  the  common  law  is  absent  will 
not  preclude  a  sale  under  the  statute."  It 
follows  that  the  title  exhibited  is  not  such 
as  the  chancellor  should  require  the  appel- 
lees to  accept  The  opinion  of  the  court  in 
Kean  t.  Tllford  was  delivered  by  Chief  Jus- 
tice Pryor;  and  it  will  be  seen  from  the 
foregoing  that  the  court  discusses  the  case 
of  Kean  v.  Tllford,  and  shows  that  the  opin- 
ion in  that  case  is  not  at  all  in  conflict  with 
the  opinion  in  Malone  v.  (3onn,  supra.  It 
seems  to  us  that  there  Is  a  good  and  valid 
reason  that  might  be  urged  in  support  of  the 
doctrine  announced  herein.  In  the  case  at 
bar,  if  the  sale  of  the  land  was  sustained, 
it  would  necessarily  follow  that  there  would 
be  a  valuation  of  the  interest  of  the  life  ten- 
ant (the  father),  and  he  would  be  paid  the 
amount  so  found  as  the  value  of  his  life 
estate,  leaving  only  the  residue  of  the  pur- 
chase money  to  go  into  the  hands  of  the 
guardian  of  the  infants,  when,  if  the  proper- 
ty remained  unsold,  the  Infants  would  ultl- 
ntately  o-wn  and  possess  the  entire  estate, 
and  In  .many  instances  such  a  result  would 
be  much  more  beneficial  to  the  Infant  than 
to  have  the  property  sold,  and  an  appor- 
tionment of  the  proceeds  made  between  the 
life  tenant  and  the  Infant;  hence  It  is  that 
the  law  requires,  in  case  of  a  sale  of  the  In- 
fant's property,  the  x>ossessIon  of  which  is 
In  the  infant  that  only  a  vested  remainder 
can  be  sold,  as  provided  In  section  491  of  the 
Code. 

From  the  foregoing,  it  is  clear  that  the 
sale  in  the  case  at  bar  was  unauthorized, 
and  the  petition  for  a  rehearing  is  therefore 
overruled. 
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ABSBIBB  at  aL  r.  ROWS  et  al.» 

<Coort  of  Appeals  of  Eentacky.     Jan.  29, 

1902.) 

GUARDIAN  AND  WARD— EXECUTION   OF  NEW 

BOND-JOINT  LIABIUTY  OF  SURE- 

TIES  ON  BOTH  BONDS. 

When  an  additional  guardian's  bond  ia 
executed,  on  motion  of  a  surety  in  the  ori^al 
bond,  for  the  purpose  of  releasing  him  from 
liability  for  the  guardian's  future  acta,  tha 
sureties  in  the  two  bonds  are  jointly  liable  for 
past  and  future  acts  of  the  principal,  as  if  all 
had  signed  the  original  bond,  except  that  the 
motioDM  is  liabla  only  for  the  guardian'*  past 
actai 

Appeal  tram  (drcoft  ceort,  Pike  county. 

"To  be  ofllclally  reported." 

ActlOD  by  Samnel  J.  Salyer,  guardian  of 
Ulysses  S.  Rowe  and  others,  against  A.  J. 
Abshlre  and  others,  on  a  guardian's  bond. 
Judgment  for  plaintiff,  and  defendants  A.  J. 
Absblre  and  E.  F.  Robertson  appeaL  Af- 
firmed. 

J.  M.  Robertson,  for  appellants.  J.  F.  But- 
ler, for  appellees. 

O'BEAR,  J.  One  James  Matney  was  ap- 
pointed guardian  for  the  Infant  appellees 
Rowe  In  August,  1895,  by  the  Pike  county 
court,  and  executed  a  bond,  with  L.  D.  Marrs 
and  seven  others  as  sureties.  Thereafter 
there  came  to  the  hands  of  tiie  guardian  a 
fund  belonging  to  the  Infants  Jointly  to  the 
amount  of  11,666.66.  On  tbe  17th  day  of 
March.  1897,  pursuant  to  a  notice  executed 
by  said  L.  I),  Marrs  and  D.  B.  Marrs,  two 
of  the  sureties,  the  guardian  was  required 
to  execute  a  new  bond.  The  notice  was  for 
the  purpose  only  of  procuring  the  release  of 
'  the  two  sureties  named.  This  new  bond  was 
executed  with  appellants  Abshire  and  K.  F. 
Robertson  and  others  as  sureties.  At  the 
August  term,  1898,  of  the  Pike  county  court, 
Matney  was  removed  as  guardian,  and  Sam- 
uel J,  Salyer  was  appointed  his  successor, 
who  brought  this  suit  against  all  the  sure- 
ties In  both  the  bonds  executed  by  his  pred- 
ecessor, Matney,  alleging  the  Insolvency  of 
Matney  and  the  devastayit  of  bis  ward's  es- 
tate, and  alleging  that  he  had  refused  and 
failed  to  pay  over  the  amount,  or  any  amount, 
of  the  money  so  received  by  blm  for  them, 
and  had  failed  to  make  any  Investment  of 
same  for  them.  Appellants  Abshire  and  Rob- 
ertson, sureties  on  the  new  bond,  plead  that 
the  money  received  by  the  guardian  was  re- 
ceived before  the  new  bond  was  executed 
or  required,  and  that,  likewise,  it  was  squan- 
dered and  converted  by  the  guardian  before 
the  execution  of  the  new  bond,  l^ey  daim 
that  In  consequence  of  these  facts  they  are 
not  bound,  and  they  cite  and  rely  ui>on  Boyd 
r.  Withers  (Ky.)  46  S.  W.  18;  Jones  v.  GaUa- 
tin  Co.,  78  Ky.  491;  Cassilly  T.  Cochran's 
Guardian  (Ky.)  18  8.  W.  844. 

The  question  is,  what  was  the  purpose  and 

'  Reported  by  Edward  W.  HInes,  Esq.,  ot  tha  Frank- 
fort bar,  and  formerly  state  reporter. 


what  is  the  effect  of  the  new  bond?  It  Is 
argued  for  appellants  that  it  was  to  answer 
for  tbc  faithful  accounting  by  the  gnardian 
of  the  wards'  estate  coming  to  his  hands 
from  and  after  Its  date.  In  Boyd  t.  Wltheis, 
supra,  the  court  held  tbst  In  any  event  the 
burden  was  upon  the  guardian  or  his  surety 
claiming  exonption  to  show  when  the  devas- 
tavit was  committed,  and  in  the  absence  of 
such  sitowlng  a  Judgment  against  any  at  the 
sureties  wonid  be  upheld.  In  GassiUy  v. 
Cochran's  Gnardian  (Ky.)  13  8.  W.  844.  it 
was  adjudged  that  under  the  pecoliar  facts 
of  that  case,  the  conversion  of  the  wards' 
estate  by  the  gnardian  occurred  after  tbe  exe- 
cution of  the  new  b<md,  and  therefore  tbe 
sureties  upon  the  new  bond  were  undeniably 
liable.  The  question  here  presented  did  not 
necessarily  arise,  and  was  not  decided.  In  ei- 
ther of  the  cases  cited.  By  section  1068  of 
the  Kentucky  Statutes  It  Is  made  tbe  duty 
ot  the  county  Judge  to  at  least  once  in  each 
year  carefully  Inquire  into  tbe  solvency  at 
all  the  sureties  upon  the  bond  of  each  fidu- 
ciary; and,  if  there  Is  reason  to  believe  tbat 
any  bond  is  not  amply  sufficient  to  protect 
from  loss  those  Interested,  be  is  reqolred  to 
give  notice  to  such  fldudary  '^hat  a  new 
bond,  or  additional  surety  on  the  old  one, 
is  required,  and  upon  the  failure  of  such 
fiduciary  to  give  such  bond  or  surety  wttbin 
a  reasonable  time,  to  be  fixed  by  the  court, 
he  shall  be  removed."  It  Is  obviously  the 
purpose  of  this  statute  to  give  to  the  county 
court  a  discretion,  and  invest  it  with  a  duty, 
long  exercised  by  that  tribunal,  to  exact  am- 
ple and  rigid  security  for  the  protection  of 
infants  whose  estates  are  committed  to  guard- 
ians. A  gnardian  Is  appointed  subject  to  be- 
ing T^noved  for  cause  during  tbe  minority 
of  the  infant,  and  the  bond  first  execnted 
covers  that  period.  Elbert  v.  Jaeoby,  8  Bash, 
542.  It  not  Infrequently  happens  tbat  one 
or  more,  or  possibly  all,  of  the  sureties  on 
the  bond  may  become  Insolvent  They  would 
not  be  interested,  therefore.  In  directing  the 
attention  of  the  county  court  to  derdictlons 
of  the  principal.  But  the  court  may  require 
the  security  to  be  strengthened  by  requiring 
additional  surety,  or  the  execution  of  a  new 
bond.  In  either  event  it  is  the  purpose  of 
the  court  to  protect  the  faifant's  interest  If 
the  new  bond  should  take  effect  only  from 
its  date,  and  the  conversion  of  tbe  ward's 
property  or  other  wrongful  act  that  may 
thereafter  be  complained  of  bad  occurred  be- 
fore the  execution  of  this  new  bond,— the 
sureties  In  tbe  old  one  having  become  insol- 
vent—then the  execution  of  such  new  bond 
would  probably  be  useless,  so  far  as  any 
practical  benefit  Is  concerned.  Unless  such 
new  bond  is  execnted,  or  additional  surety 
furnished,  It  Is  the  duty  of  the  court  to  then 
remove  the  guardian  and  appoint  another. 
This  termination  of  his  office,  depriving  him 
of  its  emoluments  and  privileges,  and  requir- 
ing of  him  an  immediate  settlement  and 
transfer  of  the  wards'  assets  to  the  successor, 
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would  all  hare  occurred  at  fbe  time  of  the 
original  complaint,  except  for  the  execution 
of  a  new  bond.  The  result  of  snch  execu- 
tion Is  to  contlnne  the  gnardlan  In  office, 
and  to  contlnne  his  rightful  custody  and  use 
of  hla  ward's  estate,  and  to  prevent  for  the 
time  being  an  action  to  require  him  to  ac- 
c«Hmt  for  and  pay  over  what  had  previously 
come  to  his  bands.  It  Is  what  the  language 
of  tbe  statote  says  It  Is,— "an  additional  sure- 
ty." This  statute  Is'  not  new  In  our  law. 
It  has  existed  In  one  form  or  another  from 
the  earliest  history  of  the  commonwealth. 
And  under  It  this  court  has  uniformly  held 
that  the  execution  of  one  or  more  additional 
bonds  Is  merely  cumulative,  affording  addi- 
tional iHotectlon  to  the  infant,  and  adflltional 
seenrity  to  talm  that  the  guardian  shall  exe- 
cute and  shall  have  executed  faithfully  all 
the  duties  of  his  office.  Hutdicraft  v. 
8hront*B  Helrs^  1  T.  B.  Mon.  208,  15  Am. 
Dee.  100;  Frederick  v.  Moore,  18  B.  Mon. 
472;  Elbert  v.  Jacoby,  8  Bush,  646;  Withers 
T.  Hickman,  6  B.  Mon.  292;  Taylor  v.  Tay- 
lor's ExTs,  Id.  569;  Mlddleton's  Adm'r  v. 
Hensley  (Ky.)  52  8.  W.  974;  Blevers  v.  Ha- 
vens, 5  Ky.  Law  Rep.  856.  And  such  is  the 
role.  It  seems,  elsewhere.  Jones  v.  Hays,  44 
Am.  Dec.  78;  Poole  v.  Cox,  49  Am.  Dec. 
410.  These  cases  all  hold  that  the  obligation 
of  all  of  the  sureties  in  all  the  bonds  is  co- 
equal and  coextensive.  It  was  held  in  WU- 
bome  T.  Com.,  5  J.  J.  Marsh.  017,  under  the 
act  of  1797,  then  In  force,  that  county  courts 
had  tlie  right,  in  exercising  their  jurisdic- 
tion requiring  additional  sureties,  to  extend 
the  order  so  as  to  release  former  sureties, 
If,  In  their  Judgment  it  was  thought  expe- 
dient to  do  so,  but  unless,  by  the  terms,  the 
former  surety  was  released,  he  continued 
bound  for  all  the  acts  of  the  gnardlan.  It 
was  also  held  In  that  case  that  the  surety 
•n  the  new  bond  was  likewise  liable  for  an 
tlie  acts  of  the  guardian.  By  section  4659 
of  the  Kentucky  Statutes  it  Is  provided  that 
a  surety  on  any  official  bond,  or  bond  of  a 
guardian,  who  wishes  to  be  relieved  from  fo- 
tnre  liability,  and  to  obtain  Indemnity  for 
such  loss  as  may  have  been  incurred,  or  ei- 
ther, may,  by  written  notice  to  the  principal 
obligor,  require  him  to  appear  before  the 
comrt  in  wlilcb  the  original,  bond  was  given, 
to  execute  a  new  bond  with  other  surety, 
or  to  effect  a  discharge  of  the  motloner  from 
fntore  liability,  or  as  Indemnity  for  tbe  past 
acts  of  the  principal,  or  for  both.  Section 
4863  of  the  Kentucky  Statutes  makes  the  exe- 
cution of  Bucb  bond  a  discharge  of  all  tbe 
sureties  making  the  motion  for  release  from 
all  liability  for  the  acts  of  the  principal  there- 
after done;  and,  if  the  object  be  so  speclfled, 
tbe  bond  shall  contain  a  stipulation  or  cove- 
nant to  indemnify  the  surety  against  any  loss 
already  Incurred  by  reason  of  the  suretyship. 
In  this  case  It  does  not  appear  that  there  was 
a  motion  for  Indemnity,  and  therefore  tbe 
sole  question  Is  the  effect  of  the  execution 
of  the  new  bond,  not  as  to  the  motloners 


Marrs,  but  as  between  the  new  sureties,  the 
appellant  here,  and  the  old  sureties,  who  did 
hot  make  the  motion.  The  statute  express- 
ly restricts  the  release  effected  by  the  execu- 
tion of  iSiiB  new  bond  to  such  of  tbe  eld 
sureties  as  moved  for  it  It  most  follow 
that  fbe  sureties  on  the  old  bond  who  did  not 
move  for  the  release  were  intended  by  tbe 
lawmaking  body  to  be  continued  upon  their 
Ilftbllity.  As  between  the  motloners  and 
those  executing  the  new  bond,  the  motloners 
would  be  liable  only  for  such  dedication  as 
had  occurred  before  Its  execution;  trut,  as  be> 
tween  the  other  sureties  on  the  old  bond  and 
the  sureties  of  the  new,  they  all  stand  alike, 
and  upon  the  same  footing.  We  could  not 
conclude  otherwise,  and  be  In  harmony  with 
the  earlier  and  persistent  rulings  of  this  court 
upon  the  effect  of  such  obligations.  Had  the 
new  bond  contained  a  covenant  of  Indemnity 
to  the  motloners  In  the  old  one,  then,  as  be- 
tween the  obligors  In  the  old  bond,  making 
the  motion,  and  the  obligors  in  the  new, 
those  Iti  the  new  bond  would  have  been  liable 
for  the  whole  of  the  defalcation,  whenever 
committed.  In  the  absence  of  such  cove- 
nant, applying  the  general  doctrine  above 
discussed,  and  assuming  that  the  defalcation 
occurred  before  tbe  execution  of  the  new  bond, 
then  tbe  liability  of  all  the  obligors,  sureties 
on  all  the  bonds,  is  coequal,  as  If  they  had  aR 
executed  one  bond  originally.  In  Watts  v. 
Pettlt's  Heirs,  1  Bush,  155,  the  court  had  un- 
der consideration  the  relative  liabilities  of 
sureties  on  an  old  and  a  new  guardian's  bond, 
where  the  new  one  had  been  executed  under 
notice  such  as  above  provided  for.  The  stat- 
ute, however,  in  that  case,  was  materially 
different  In  language  from  our  present  stat- 
ute. The  language  of  the  statute  In  that  case 
was,  "If  a  guardian  shall  give  new  bond  when 
ruled  to  do  so  by  the  court,  bis  former  se- 
curity shall  not  be  bound  for  any  acts  of  his 
thereafter."  1  Acts  1855-66,  p.  Ill,  i  1. 
The  court  construed  that  language  to  exon- 
erate the  surety  making  tbe  motion  and  re- 
quiring the  executi-n  of  a  new  bond  from 
all  liability  from  any  act  of  the  guardian, 
whenever  committed.  Jones  v.  Gallatin  Co., 
78  Ky.  491,  was  a  controversy  between  sure- 
ties upon  different  bonds  as  to  their  respec- 
tive liabilities  for  a  defalcation  of  a  sheriff 
as  collector  of  revenue.  It  may  well  be 
argued  that  the  sureties  upon  the  sheriff's 
bond  undertook  to  covenant  only  against  the 
wrongful  acts  of  their  principal  within  the 
period  covered  by  their  obligation;  that  Is. 
from  the  time  the  bond  was  executed.  Not 
so,  however,  as  to  a  guardian's  bond.  There 
the  guardian  obligates  himself  to  the  ward 
by  executing  a  bond  to  the  c.  mmonwealth 
that  he  will  account  for  and  pay  over  to  the 
ward  all  money  that  has  come  or  may  come 
to  his  hands  by  virtue  of  bts  office.  Such 
Is  the  effect.  In  one  sense,  of  his  undertaking. 
It  Is  not  merely  that  he  will  not  misappro- 
priate tbe  ward's  funds,  but  that  whenever- 
legally  demanded,  they  will  be  forthcoming 
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The  covenant  Is  broken  when  default  Is  made 
upon  demand  of  the  ward  upon  atrivlqg  at 
age,  or  upon  demand  of  the  guardian's  suc- 
cessor If  the  guardian  Is  removed  or  other- 
wise vacates  his  office,  to  pay  over  the  bal- 
ance remaining  due  the  ward.  In  another 
sense  the  breach  may  be  said  to  have  occur- 
red, though  not  necessarily  completed,  at 
such  time  as  the  guardian  may  have  convert- 
ed hla  ward's  estate.  Properly,  the  guardian 
should  not  mingle  the  ward's  estate  with  bis 
own.  It  should  be  employed  separately,  and 
securities  and  evidences  of  debt  taken  in  his 
name  as  guardian  for  the  benefit  of  the  ward, 
though  it  is  not  infrequent  that  guardians 
do  use,  and  without  any  Improper  motive, 
their  wards'  money,  being  solvent,  and  feel- 
ing that  they  are  bound  by  ample  security 
to  make  good  the  same,  with  legal  Interest, 
as  required  by  the  statute.  They  deem  it  is 
their  privilege  to  personally  use  the  fund. 
We  are  not  prepared  to  say  that  such  use 
would  of  itself  constitute  a  breach  of  the 
bond.  It  was  doubtless  In  part  for  this  rea- 
son that  the  earlier  decisions  of  this  court, 
as  well  as  those  later,  have  adopted  and  ap- 
plied the  rule  concerning  the  general  liability 
of  all  the  sureties  upon  all  the  bonds  for  ail 
of  the  acts  of  the  guardian  during  the  dura- 
tion of  his  office,  and  until  such  sureties  may 
be  released  by  appropriate  orders  of  court 

It  follows  from  what  has  been  said  that 
there  was  but  one  cause  of  action  In  this 
case,  and  that  it  was  not  necessary  to  sue 
the  sureties  upon  the  respective  b..nds  in  sej;*- 
arate  actions,  but  that  one  suit  might  be 
maintained  against  all  of  them,  and  in  the 
same  action. 

Judgment  affirmed. 


JACKSON  T.  BREWER  et  nU 

(Court  of  Appeals  of  Kentucky.     Jan.  29, 

1902.) 

SCHOOLS    AND    SCHOOL    DISTRICTS— QRADBD- 

SCHOOL  DISTRICT— TAXATION  OF  liAND 

LYING   OUTSIDE   DISTRICT. 

Under  Ky.  St.   {  4464,  providing  for  the 

establishment  of  graded  schools,  -and  proTiding 

that  no  point  of  the  boundary  in  a  proposed 

graded   common-school  district  shall  be  more 

than  2^  miles  from  the  site  of  the  proposed 

school  house,  that  part  of  a  farm  lying  outside 

the  2^-mile  limit  is  not  subject  to  taxatioc  for 

fraded-sehool  purposes,  though  the  dwelling 
OHse  of  the  owner  is  within  the  limit,  as  the 
provision  of  Id.  §  4458,  that  where  the  lines 
dividing  school  districts  pass  through  the  lands 
of  any  person,  dividing  the  same,  the  tax 
shall  be  levied  and  paid  to  the  district  wherein 
the  homestead  may  be  situated,  does  not  apply 
to  graded-school  districts. 

Appeal  from  circuit  court,  Henry  county. 

"To  be  officially  reported." 

Action  by  B.  F.  Jackson  against  H.  A. 
Brewer  and  others  for  an  injunction.  Judg- 
ment for  defendants,  and  plalntlfC  appeals. 
Reversed. 

'Reported  by  Edward  W.  Hlnes,  S:sq.,ot  tbe  Frank- 
tort  bar,  and  formerlr  itate  reporter. 


John  D.  Carroll,  for  appellant.  D.  A. 
Sachs,  for  appellees. 

GUFFY,  J.  It  is  substantially  alleged  in 
the  petition  in  this  action  that  the  plaintiff 
(now  appellant)  Is  a  resident  and  taxpayer 
in  Henry  county,  and  the  owner  of  a  large 
personal  estate  and  more  than  500  acres  of 
land  in  said  county;  that  his  residence, 
which  be  occupies,  and  a  small  portion  of 
his  land,  not  exceeding  100  acres,  are  situat- 
ed within  2^  miles  of  the  graded-school 
building  erected  and  established  in  Eminence 
Graded-School  District;  that  400  acres  of 
his  laud  are  situated  more  than  2^  miles 
from  said  building;  and  that  all  of  bis  land 
is  in  one  body,  except  that  a  part  of  it  is 
separated  by  a  turnpike  road,  and  was 
bought  by  him  at  dlCTerent  times,  and  from 
different  parties.  The  petition  then  proceed- 
ed to  show  that  appellees,  except  Woodruff, 
are  trustees  of  said  school  district,  and  that 
they  liad  appointed  Woodruff  to  collect  the 
school  tax  due  to  said  district  and  that  they 
had  taken  from  the  assessor's  book  all  the 
value  of  the  land  assessed  for  the  year  1899 
and  for  the  year  1900,  and  had  demanded  of 
him  $61  for  the  year  1900,  being  a  poll  tax 
of  f  1  on  his  head,  and  an  ad  valorem  tax  of 
2.5  cents  per  $100  on  all  of  his  personal  prop- 
erty and  land  situated  In  Henry  county,  list- 
ed as  aforesaid  for  the  year  1899,  and  have 
levied  on  the  personal  property  of  this  plain- 
tlfT  to  the  value  of  $250,  and  threaten  to  and 
win  sell  said  property  unless  enjoined  by  the 
court,  and  plaintlfT  will  suffer  great  and  ir- 
reparable Injury  if  said  property  Is  sold;  that 
the  boundary  of  the  district  a  copy  of  which 
is  filed,  fixed  and  described  the  boundary  of 
said  district  (the  boundary  then  being  given); 
and  that  the  publlc-Bchool  building  in  Em- 
inence was  fixed  aa  a  graded-school  house, 
and  certified  to  be  not  exceeding  2H  miles 
from  the  boundary  of  said  district  It  Is  fur- 
ther alleged  that  the  plaintiff  bad  tendered 
to  said  collector  $25,  amount  of  the  poll  and 
ad  valorem  tax  that  is  due  by  him  on  all  of 
his  personal  property,  and  all  of  his  land 
situated  within  said  district  and  within  2\t, 
miles  of  said  building,  but  defendants  claim- 
ed tbe  right  to  levy  and  collect  taxes  from 
him  on  ail  of  his  land,  although  400  acres 
of  said  land  are  not  within  the  boundary,  or 
within  2^  miles  of  said  school  buildin.s: 
that  he  is  not  liable  to  pay  tax  on  any  part 
of  his  land  situated  2%  miles  from  said 
school  building,  and  that  it  is  the  duty  of  the 
defendants  to  have  a  survey  made,  so  that 
it  may  be  ascertained  bow  much  of  his  said 
land  Is  within  2V&  miles  of  said  building,  and 
within  said  boundary;  that  the  boundary  de- 
scribing the  district,  which  says,  among  oth- 
er things,  "Including  B.  F.  Jackson,"  means 
simply  to  include  his  residence,  and  no  part 
of  his  land  situated  farther  from  said  grnd- 
ed-school  building  than  bis  residence,  and 
does  not  include  or  mean  to  Include  any  of 
bis  land  situated  farther  from  said  building 
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than  his  residence,  although  said  land  may 
be  within  2^  mllee  of  said  building  (and  be 
flies  herewith,  and  as  a  part  hereof,  a  map 
showing  the  lines  of  said  district);  that  de- 
fendants had  no  right  to  levy  or  collect  from 
him  any  tax  on  land  situated  farther  from 
the  building  than  his  residence;  that  In  no 
event  had  they  the  right  to  collect  tax  on 
any  of  his  land  situated  more  than  2%  miles 
from  said  graded-school  building;  and  that 
It  la  the  duty  of  the  defendants  to  have  an 
accurate  surrey  made,  to  determine  how 
much  of  his  land  is  within  2%  miles  of  said 
graded-BchooI  house.  He  further  prayed  for 
an  injunction  against  Woodruff,  as  collector 
and  treasurer,  oijolnlng  him  from  selling 
any  of  plaintiff's  property  to  pay  said  grad- 
ed-school tax  until  they  ascertained  by  sur- 
vey how  much  of  his  land  Is  within  2%  miles 
of  said  school.  He  asked  that  it  be  adjudged 
that  according  to  the  Intent  and  meaning 
of  said  boundary,  the  words  "including  B.  F. 
Jackson"  mean  only  to  include  his  residence 
and  such  part  of  his  land  as  is  between  his 
residence  and  nearer  to  said  graded-school 
Iralldlng.  If  this  cannot  be  done,  then  he 
asked  the  court  to  adjudge  that  no  part  of 
his  land  situated  more  than  2^  miles  from 
said  graded-school  building  be  liable  to  said 
tax,  and  asked  that  defendants  be  required 
to  make  an  accurate  surrey,  so  that  they 
may  know  how  much,  if  any,  of  his  land  is 
within  2%  miles  from  said  building,  so  that 
he  may  know  how  much  tax  he  must  pay  an- 
nually. If  it  be  adjudged  that  he  must  pay 
tax  on  all  of  his  land  within  2%  miles  of  said 
building,  that  he  tenders  $25,  which  amount 
he  has  heretofore  tendered  to  defendants,  to 
pay  the  full  amount  of  school  tax,  believing 
In  good  faith  that  said  amount  Is  all  that  he 
owes,  and  asks  the  court  to  enjoin  defend- 
ants and  said  Woodruff  from  selling  his 
property,  and  that  he  be  granted  all  neces- 
sary and  proper  relief.  The  defendants  de- 
murred to  the  petition,  which  demurrer  was 
sustained  by  the  court,  and,  plaintiff  declin- 
ing to  amend,  his  petition  was  dismissed; 
hence  this  appeal. 

The  chief  question  presented  for  consid- 
eration is  whether  or  not  the  land  of  plain- 
tiff which  is  situated  more  than  2^  miles 
from  the  site  of  the  school  building  is  sub- 
ject to  tax  authorized  by  law  to  be  collected 
for  graded-school  purposes.  Section  4491, 
Ky.  St,  authorizes  the  establishment  of 
graded  schools,  when  same  are  voted  for 
by  the  requisite  number  of  voters,  and  by 
such  vote  a  tax  not  exceeding  SO  cents  on 
each  $100  assessed  In  said  proposed  graded- 
school  district,  town,  or  city,  belonging  to 
said  white  voters  or  corporations,  or  a  poU 
tax  in  any  sum  named  in  said  order,  not  ex- 
ceeding $1.50  per  capita  on  each  white  male 
over  21  years  of  age  residing  in  said  propos- 
ed common-school  district,  or  both  a  poll 
nnd  ad  valorem  tax,  if  so  stated  in  the  or- 
der.   It  la  further  provided  that  no  point  of 


the  boundary  in  the  proposed  graded  com- 
mon-school district  shall  be  more  than  2^^ 
miles  from  the  site  of  the  proposed  scho<d 
house,  and  the  location  and  site  of  said 
school  house  in  said  district  must  be  set  out 
with  exactness  in  the  petition  filed  with  the 
county  Judge  in  fixing  the  boundary  of  the 
graded  school,  and  providing  for  submission 
of  the  question  to  a  vote  of  the  district  The 
contention  of  the  appellees  is  that  all  the 
land  owned  by  B.  F.  Jackson  is  subject  to 
taxation,  as  within  or  for  the  benefit  of  said 
graded-school  district;  and  it  is  argued  that 
inasmuch  as  section  4468,  relative  to  com- 
mon schools,  provides  that  where  a  tax  has 
been  levied  as  may  be  under  sections  4457 
and  4458,  where  the  lines  dividing  school 
districts  pass  through  the  lands  of  any  per- 
sons dividing  the  same,  the  tax  shall  be 
levied  and  paid  to  the  district  wherein  the 
homestead  may  be  situated;  and  it  is  sought 
to  apply  the  section  supra  to  a  graded  school. 
In  so  far  as  the  question  of  taxation  Is  con- 
cerned. We  do  not  think  such  contention 
Is  tenable.  It  will  be  seen  that  the  sections 
last  referred  to  are  parts  of  article  0,  and 
are  applicable  to  common-school  districts, 
and  make  no  reference  whatever  to  graded 
schools.  Neither  is  there  any  statute  speci- 
fying the  distance  that  the  lines  of  any  com- 
mon-school district  shall  be  from  the  school 
building.  Moreover,  it  will  be  seen  that 
said  tax  Is  limited  to  26  cents  in  any  one 
year  on  ad  valorem.  The  law  as  to  graded 
schools  may  be  found  in  Ky.  St  art  10,  i 
4464  et  seq.,  and  provides  for  a  different 
rate  of  taxation,  and  has  various  require- 
ments and  provisions  not  found  in  the  sec- 
tion in  reference  to  common  schools;  and 
the  language  is,  "not  exceeding  50  cents  on 
each  $100.00  property  assessed  In  said  pro- 
posed graded  common  school  district"  etc. 
It  would  seem  that  a  reasonable  and  fair 
construction  of  such  language  Is  that  real 
estate  not  within  the  boundary  could  not 
and  would  not  be  made  liable  under  the  pro- 
visions of  the  sections  supra. 

It  Is  further  urged  for  appellees  that  the 
land  of  appellant  outside  the  graded-school 
boundary  would  be  exempt  from  common- 
school  district  taxation  in  an  adjoining  com- 
mon-school district  We  do  not  think  such 
would  necessarily  be  the  result  but  whether 
so  or  not  It  could  in  no  wise  affect  the  ques- 
tion under  consideration.  It  would  hardly  be 
contended  that  if  a  common-school  district 
or  if  a  graded-school  district  was  voted  with- 
in a  certain  boundary,  land  wholly  unoccu- 
pied by  any  person,  and  not  taxable  in  an 
adjoining  district,  would  be  exempt  from  tax 
so  voted.  In  fact  this  question  seems  to 
have  been  settled  in  the  case  of  School  Dlst 
V.  Davis  (Ky.)  G4  S.  W.  438.  It  wiU  be  seen 
from  the  opinion  in  the  case  supra  that  Da- 
vis Instituted  suit  against  the  trustees  afore- 
said, seeking  to  enjoin  them  from  collecting 
a  graded-school  tax  on  80  acres  of  land  of 
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bis  home  farm;  tiM  80  acres  being  included 
\rltbln  the  boundaries  of  the  graded-scbool 
district  He  alleged  that  his  home  farm 
constituted  about  700  acres;  that  80  acres 
of  this  lies  within  the  boundary  of  the  grad- 
ed-achool  district,  and  the  residue,  InoludtDg 
his  residence,  was  in  an  adjoining  school 
district;  and  that  he  paid  tax  on  his  whole 
tract  of  land  in  the  school  district  where 
his  residence  was  located.  The  defendants 
answered,  and  the  demurrer  was  sustained 
to  the  answer,  and  the  trustees  appealed. 
The  appellee  flnst  based  his  contention  that 
the  land  in  question  was  not  liable  for  any 
of  the  tax  for  the  graded  school  upon  that 
part  of  section  4458  of  the  statutes  hereto- 
fore discussed,  which  provides  that,  when 
the  dividing  line  between  two  districts  shall 
run  through  or  divide  the  lands  of  a  person, 
the  tax  shall  be  levied  and  paid  to  the  dis- 
trict where  the  homestead  may  be  situated. 
This  court,  after  a  discussion  of  the  ques- 
tion, and  referring  to  various  sections  of 
the  statute,  said:  "Section  4481  of  this  act 
provides  for  tint  Issual  ot  bonds  of  the  grad- 
ed-school  district  for  the  purpose  of  provid- 
ing suitable  grounds,  school  building,  and 
apparatus  for  the  graded  school;  and  section 
4482  provides  that  the  board  of  trustees  in 
any  graded-school  district  where  a  tax  has 
been  voted  shall  cause  to  be  levied  and  col- 
lected an  annual  ad  valorem  tax,  in  any  sum 
not  exceeding  the  amount  voted  for  in  said 
district,  under  the  provisions  of  this  law, 
upon  each  $100  worth  of  property  of  every 
liind  and  character  having  value  and  owned 
by  any  white  person,  company,  or  corpora- 
tion subject  to  taxation  within  the  limits  of 
said  graded  common-school  district.  There 
is  no  provision  in  this  section  of  the  statute 
similar  to  that  in  section  44BS  which  author- 
ized the  payment  of  taxes  upon  the  property 
included  within  the  corporate  lines  of  the 
district  in  any  other  school  district."  It 
was  further  stated  in  the  opinion  that  at  the 
time  the  Ixynds  were  issued  the  land  in  ques- 
tion was  Included  within  the  boundary  of 
the  graded-school  district,  and  is  still  bo  In- 
cluded. The  fact  that  the  appellee  subse- 
quently purchased  a  large  boundary,  in 
which  his  residence  is  located,  and  which  is 
outside  of  the  exterior  boundary  line  of  the 
graded-school  district,  did  not  relieve  the  80 
acres  from  the  Just  proportion  of  the  bonded 
debt  which  was  incurred  by  the  board  upon 
the  faith  that  his  80  acres  of  land  were  lia- 
ble for  their  due  proportion  thereof,— citing 
Board  of  Education  of  HawesTille  v.  I>ouls- 
ville,  H.  &  St  L.  Ry.  Co.  (Ky.)  02  S.  W.  1125; 
Bennett  v.  City  of  LouisviUe  (Ky.)  02  S.  W. 
1041;  section  156  of  the  constitution.  The 
court  reversed  the  Judgment,  and  held  that 
the  80  acres  were  subject  to  the  graded- 
school  tax.  It  does  not  appear  in  this  case 
that  any  bonds  were  issued,  but  it  seems  to 
us  that  the  principle  is  the  same.  It  is  a 
familiar  rule  of  law  (with  but  few.  If  any. 


exceptions)  that  where  a  tax  is  levied  in  a 
district  by  a  vote  of  the  people,  or  made 
lawful  by  such  vote,  it  is  levied  upon  all  the 
property  within  the  boundary  of  the  dis- 
trict and  no  more.  The  situs  of  personal 
property  is,  as  a  general  rule,  governed  by 
the  residence  of  the  owner,  but  not  so  with 
real  estate.  The  situs  of  real  estate  is  where 
it  Is  in  fact  situated;  and,  although  this 
rule  of  taxation  seems  to  have  been  depart- 
ed from  in  regard  to  taxation  voted  or  lev- 
led  by  common-school  districts,  we  are  not 
disposed  to  apply  It  to  the  district  under 
ccmsideration,  or  a  tax  where  there  is  no 
statute  authorizing  the  same.  We  are  not 
disposed  to  hold  that  the  trustees  of  a  grad- 
ed-school district  are  bound  to  lay  off  the 
boundaries  by  a  regular  survey,  containing 
metes,  bounds,  courses,  and  distances,  though 
it  might  be  well  for  this  to  be  done;  but 
that  is  a  question  addressed  to  the  legisla- 
ture, rather  than  to  the  courts.  If  the  ex- 
act boundary  of  the  district  in  question  be- 
comes material,  it  will  be  within  the  power 
of  either  party  to  litigation  to  proenre  a 
survey  of  the  same  as  is  provided  by  law. 
See  Hundley  v.  Singleton  (Ky.;  filed  Jan. 
16,  1002)  66  a  W.  279.  We  are  clearly  of 
the  opinion  that  no  port  of  the  real  estate 
of  the  appellant  which  is  more  than  2^ 
miles  from  the  loeatioa  of  the  sdiool  build- 
ing is  liable  to  taxation  tmder  the  graded- 
Bcbool  law  la  question. 

It  results  firom  the  foregoing  that  the 
cotirt  erred  in  sustaining  the  demurrer  t» 
the  petition,  and  the  Judgment  appealed 
from  is  therefore  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrer, and  for  proceedings  not  iooonslstent 
herewith. 


THOM.iS'  ADM'R  v.  MAYSVILLB  OAS  00.» 

(Court  of  Appeals  of   Kentnclcy.     Jan.   80, 
1902.) 

DKATH-ACnON    FOR    CAUSING— DBATH    OF 

ADMINISTRATOR  AND   BBNEFICilART 

PENDING  ACTION— REVIVAL. 


An  action  by  a  father,  as  admintstrator. 
under  Ky.  St.  8  G,  to  recover  damages  for  the 
death  of  his  child,  did  not  abate  upon  the  death 
of  the  father,  but  the  action  should  have  l>een 
revived  iu  the  name  ot  his  successor  as  ad- 
ministrator; the  recovery,  after  the  payment 
of  funeral  expenses,  costs  of  administration, 
and  costs  of  recovery,  beinK  for  the  benefit  of 
the  father's  estate,  plaintitCs  intestate  having 
left  no  widow,  child,  or  mother. 

Appeal  from  circuit  court  Mason  county. 

"To  be  offlclally  reported." 

Action  by  the  administrator  of  Isaac  Thom- 
as against  the  MaysviUe  Gas  Company  to 
recover  damages  for  the  death  of  plaintiffs 
intestate.  Judgment  for  defendant  and 
plaintiff  appeals.    Reversed. 


*  Reported  by  Edward  W.  Htnes,  Esq.,  ot  thsFrsiik- 
tort  bar,  and  tormerlr  stst*  i  '      ' 

igitized  by ' 
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A.  EL  Cole  A  tion  and  Thos.  R.  Phlster,  for 
appellant  E.  L.  WortbinKton  and  W.  H. 
Wadsworth,  for  apiiellee. 

HOBSON,  J.  On  the  former  appeal  of  this 
case  (see  Thomas'  Adm'r  ▼.  Oas  Co.,  S6  S. 
W.  153)  the  Judgment  of  the  circuit  court, 
dismissing  the  action  on  a  peremptory  in- 
struction of  the  GOitrt  to  the  jury  to  find  for 
the  defendant,  was  reversed,  and  the  cause 
remanded  for  farther  proceedings.  When  the 
case  was  returned  to  the  circuit  court,  James 
Thomas,  the  administrator  of  Isaac  Thomas, 
was  dead;  and  S.  P.  Perrlne,  who  had  been 
appointed  administrator  de  bonis  non  mt  the 
estate,  moved  the  court  to  revive  the  action 
in  his  name.  This  motion  -waa  overruled, 
the  court  Itolding  that  the  action,  after  the 
death  of  James  Thomas,  could  not  be  re- 
vived. The  ground  of  this  ruling  was  that 
James  Thomas  was  the  father  of  the  dece- 
dent. Isaac  Thomas,  who  left  no  children, 
and  that  as,  under  the  statute,  the  whole  re- 
covery was  for  the  benefit  of  the  father,  the 
action  abated  upon  his  death.  The  propriety 
of  this  ruling  Involves  the  construction  of 
section  241  of  the  constitution,  and  section  6 
of  the  Kentudty  Statutes,  enacted  pursuant 
to  It:  "Whenever  the  deatb  of  a  person  shall 
result  from  an  Injury  Inflicted  by  n^llgence 
or  wrongful  act,  then.  In  every  such  case, 
damaeea  may  be  recovered  for  such  death, 
from  the  corporations  and  persons  so  causing 
the  same.  Until  otherwise  provided  by  law, 
the  action  to  recover  such  damages  shall  in 
all  cases  be  proeeouted  by  the  personal  rep- 
resentative of  the  deceased  person.  The  gen- 
eral assembly  may  provide  how  the  recovery 
shall  go  and  to  whom  belong;  and  until  such 
provision  is  made  the  same  shall  form  part 
of  the  estate  of  the  deceased  person."  Const. 
i  241.  "Whenever  the  death  of  a  person 
shall  result  from  an  injury  inflicted  by  negli- 
gence or  wrongful  act,  then  in  every  such 
case,  damages  may  be  recovered  for  such 
death  from  the  person  or  persona,  company 
or  companies,  corporation  or  corporations, 
thdlr  agents  or  servants,  causing  the  same, 
and  when  the  act  is  willful  or  the  negllgenoe 
is  gross,  punitive  damages  may  be  recovered, 
and  the  action  to  recover  such  damages  shall 
he  prosecuted  by  the  personal  representative 
of  the  deceased.  The  amount  recovered,  lees 
funeral  expenses  and  the  cost  of  administra- 
tion, and  such  costs  about  the  recovery,  In- 
cluding attorney  fees,  as  are  not  included  In 
the  recovery  from  the  defendant,  shall  be  for 
the  benefit  of  and  go  to  the  kindred  of  the  de- 
c-eased In  the  following  order,  viz.:  (1)  If 
the  deceased  leaves  a  widow  or  husband,  and 
uo  children  or  theb:  descendants,  then  the 
whole  to  such  widow  or  husband.  (2)  If  the 
deceased  leaves  either  a  widow  and  children 
or  a  husband  and  children,  then  one-half  to 
such  widow  or  husband  and  the  other  one- 
half  to  the  children  of  the  deceased.  (3)  If 
the  deceased  leaves  a  child  or  children,  but 


no  widow  or  husband,  then  the  whole  to  such 
child  or  children.  If  the  deceased  leaves  do 
widow,  husband  or  child,  then  such  recovery 
shall  pass  to  the  mother  and  father  of  de- 
ceased, one  moiety  each.  If  both  be  living; 
if  the  mother  be  dead  and  the  father  be  liv- 
ing, the  whole  thereof  eliall  pass  to  the  fa- 
ther; and  If  the  father  be  dead  and  the  moth- 
er living,  tie-  whole  thereof  shall  go  to  the 
mother;  and  If  both  father  and  mother  be 
dead,  then  the  whole  of  the  recovery  sbnil 
become  a  part  of  the  personal  estate  of  the 
deceased;  and  after  the  payment  of  his  debts, 
tbe  remainder.  If  any,  shall  pass  .to  bis  liin- 
dred  more  remote  than  those  above  named, 
as  is  directed  by  the  general  law  on  descent 
and  distribution."  Ky.  St  8  6.  Section 
S844.  Ky.  St,  is  as  follows:  "When  any  per- 
sonal representative  shall  commence  an  ac- 
tion, or  shall  be  sued,  and  shall  die,  be  re- 
moved or  superseded  by  another  before  tbe 
termination  of  the  action,  his  successor  may, 
by  order  of  court,  be  substituted  in  the  place 
or  stead  of  the  orlgLnal  plaintiff  or  defend- 
ant." 

Previous  to  the  adoption  of  the  present 
constitution,  where  death  resulted  from  will- 
ful neglect  no  recovery  could  be  had,  under 
the  statute,  unless  tbe  decedent  left  wife  or 
child;  and  there  could  be  no  recovery  for 
ordinary  negligence,  under  tbe  other  section 
of  the  statute,  for  tbe  death  of  persofis  in 
the  employ  of  the  company.  To  change  this, 
and  malve  a  harmooJous.  rule  governing  tbe 
whole  subject,  the  above  section  of  the  con- 
stitution, and  the  statute  pursuant  to  It,  were 
enacted.  The  plain  purpose  of  these  provi- 
sions was  to  allow  a  recovery  In  all  cases  by 
the  personal  representative.  The  amount  re- 
covered goes  first  to  pay  funeral  ejq>enseB, 
cost  of  administration,  and  expenses  inci- 
dental to  the  recovery;  then  to  certain  Ijln- 
dred;  and,  if  none,  It  then  passes,  after  the 
payment  of  debts,  under  the  general  law  on 
descent  and  distribution.  The  purpose  of  this 
was  to  provide  for  a  recovery  In  all  contin- 
gencies where  death  had  resulted  from  negli- 
gence or  wrongful  act  without  regard  to  tbe 
Icln  of  the  intestate  who  survived  him.  Tbe 
beneficiaries  are  not  proper  parties  to  the  ac- 
tion. It  under  the  statute,  Is  to  be  brought 
by  the  personal  representative.  If  James 
Thomas  had  not  qualified  as  the  administra- 
tor of  Isaac  Thomas,  and  appeUant  Perrlne, 
had  qualified  In  the  first  place  as  such  ad- 
ministrator, then  the  death  of  James  Thomas 
would  have  had  no  effect  upon  the  action. 
The  administrator,  notwithstanding  his  death, 
might  have  prosecuted  the  action  to  a  recov- 
ery, and,  after  paying  the  preferred  claims, 
would  have  held  the  balance  of  the  fund  for 
the  estate  of  Jatnes  Thomas.  James  Thomas 
belug  In  esse  when  his  son  died,  his  right  at- 
tached, and,  having  attached,  descended  at 
his  death,  with  liis  other  personal  property. 
His  right  Is  against  the  administrator,  who, 
under  the  statute,  is  authorized  to  prosecute 
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the  suit  just  as  npon  other  choses  in  action 
or  claims.  Tbe  fact  tbat  the  defendant  to 
the  action  succeeded  in  defeating  a  recovery 
until  one  or  more  of  tbe  beneficiaries  died 
had  no  effect  upon  its  liability  to  tbe  admin- 
istrator. The  law  regards  tbat  as  done 
which  ought  to  have  been  done;  and,  If  it  Is 
finally  held  liable,  tboee  persons  who  would 
have  gotten  tbe  fund  If  tbe  claim  bad  been 
paid  off  when  the  right  attached  are  not  af- 
fected by  the  fact  that  they  did  not  survive 
tbe  final  result  of  tbe  litigation.  We  are  re- 
ferred by  the  learned  counsel  to  a  number 
of  decisions  in  other  states,  under  statutory 
provisions  not  similar  to  ours,  which  uphold 
the  Judgment  of  the  circuit  court;  but  we  are 
of  opinion  tbat  the  legislative  Intent  under 
our  statute  Is  too  clear  to  be  disregarded. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  sustain  the  motion  for  a 
revival,  and  for  further  proceedings  consist- 
ent with  tbe  opinion. 

JOHNSON  et  al.  v.  BOSKS,  Sheriff. 

SAVAGE  et  al.  v.  SAMRt 

(Court  of  Appeals  of  Kentucky.     Jan.  28, 

1902.) 

COUNTY  TAXATION  —  REPEAL  OF  SPECIAL 
STATUTE— INJUNCTION. 

1.  The  sheriff  of  Kenton  county  should  have 
been  enjoined  from  collecting  a  road  and  bridge 
tax  levied  by  the  fiscal  court  exclaBively  upon 
the  owners  of  property  in  the  county  outside 
the  city  of  Covington,  as  the  special  acts  au- 
thorizing such  a  tax  were  repealed  by  Ky.  St. 
i$  1883-1851,  defining  the  powers  and  duties 
of  the  fiscal  court  with  relation  to  public  roads, 
and  repealing  all  acts  inconsistent  therewith. 

2.  As  plaintiffs  allege  in  their  petition  that 
the  tax  is  an  unjust  discrimination  against 
them  in  favor  of  citizens  owning  property  in 
the  city,  and  pray  for  all  proper  relief,  there 
is  enough  in  the  petition  to  show  their  right 
to  an  injunction  on  the  ground  that  the  si>ecial 
acts  have  been  repealed. 

Appeals  from  ch-cult  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Actions  by  M.  A.  C.  Johnson  and  others 
and  George  S.  Savage  and  others  against 
.Tohn  Boske,  sheriff,  to  enjoin  tbe  collection 
of  taxes.  Judgment  for  defendant,  and  plain- 
tiffs appeal.    Reversed. 

S.  D.  Rouse,  for  appellants.  R.  0.  Sim- 
mons, for  appellee. 

BURNAM,  J.  Both  of  these  suits  were 
Instituted  by  citizens  of  the  town  of  Cen- 


'  Reported  by  Edward  W.  Hlnes,  Esq.,  of  tha  Vrask- 
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tral  Covington  to  enjoin  John  Bonke,  sherifF 
of  Kenton  county,  who  is  by  law  the  col- 
lector of  taxes  therein,  from  collecting  a  tax 
of  18  cents  on  each  $100  worth  of  property  in 
Kenton  county  lying  outside  the  boundaries 
of  the  city  of  Covington,  which,  as  alleged, 
was  levied  by  the  fiscal  court  of  Kenton 
county  for  the  purpose  of  keeping  in  repair 
the  public  roads  and  bridges  of  the  county 
outside  tbe  incorporated  cities  and  towns  sit- 
uated within  tbe  county.  Tbe  relief  was  de- 
nied and  the  petitions  dismissed  by  the  cir- 
cuit Judge. 

This  Is  tbe  identical  tax  which  was  declar- 
ed Illegal  In  the  case  of  Wilson  v.  Boske,  at 
the  suit  of  certain  citizens  of  Kenton  coun- 
ty who  resided  outside  of  Covlngrton,  reported 
in  04  S.  W.  919.  In  tbat  case  this  court  held 
tbat  tbe  burden  of  maintaining  and  keeping 
In  repair  tbe  public  roads  and  bridges  of  the 
county  was  an  expense  which  should  be 
borne  by  the  entire  county.  Including  tbe  city 
of  Covington,  and  that  the  sheriff  should 
have  been  enjoined  from  collecting  the  tax  of 
18  cents  upon  each  $100  which  had  been  lev- 
ied by  the  fiscal  court  of  Kenton  county  ex- 
clusively upon  the  owners  of  the  property  in 
tbe  county  outside  of  the  city  of  Covington, 
upon  tbe  ground  that  the  act  of  October, 
1802,  which  Is  now  embraced  in  sections  1833 
to  1851  of  the  Kentucky  Statutes,  defined  tbe 
powers  and  duties  of  the  fiscal  court  with 
relation  to  public  roads,  and  repealed  all  acts 
Inconsistent  therewith;  and  the  judgment  In 
that  case  Is  conclusive  of  appellants'  right  to 
relief  in  this  action.  Whilst  appellants  do 
not  seek  relief  npon  tbe  same  ground  upon 
which  the  Wilson  Case  Is  decided,  yet  tbe 
averments  of  tbe  petitions  and  the  admitted 
facts  show  tbat  the  fiscal  court  of  Kenton 
county  had  levied  a  tax  of  18  cents  on  each 
$100  of  property  of  Kenton  county  outside 
of  the  boundaries  of  the  city  of  Covington; 
and  It  is  alleged  that  the  tax  is  an  unjust 
discrimination  against  them  in  favor  of  citi- 
zens owning  property  in  the  city  of  Coving- 
ton, and  they  wind  up  their  petitions  with  a 
prayer  for  all  proper  relief.  We  think  there 
is  enough  in  the  petitions  and  the  agreed 
facts  to  authorize  tbe  relief  sought 

For  reasons  Indicated  In  the  opinion  in  the 
case  of  Richardson  v.  Boske  (Ky.)  64  S.  W. 
019.  and  Wilson  v.  Same,  Id.,  the  judgments 
in  both  cases  are  reversed,  and  tbe  cause  re- 
manded, with  Instruction  to  grant  tbe  relief 
sought 
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WILLIAMS  T.  COMMONWEAUTH.! 

(Court  of  Appeals  of  Kentucky.    Feb.  5,  1902.) 

BOHICIDB—SBLF-DEFENSE— INSTRUCTIONS    TO 
JURY. 

1.  Defendant  cannot  complain  that  the  in- 
struction as  to  8eU-<iefenBe  aid  not  submit  the 
question  whether  he  liad  a  right  to  believe 
himself  in  danger  from  the  sons  of  deceased, 
as  he  did  not  by  hia  testimony  claim  that  be 
believed  himself  to  be  in  danger  from  that 
source. 

2.  Defendant  was  not  prejudiced  by  an  in- 
struction telling  the  Jnry  they  could  not  ac- 
quit on  the  ground  of  sMf-defeuse  if  they  be- 
lieved '^hat  the  defendant  commenced  or  mu- 
tually and  willingly  engaged  in  the  conflict 
with  the  deceased  with  intent  to  inflict  on  him 
some  bodily  harm,  and  continued  and  urged 
said  conflict  up  to  and  Including  the  time  that 
the  defendant  shot  and  killed   deceased." 

3.  Defendant  cannot  complain  of  the  court's 
failure  to  preface  the  ordinary  in8tructi<m  as 
to  self-defense  with  the  statement,  in  aub- 
stance,  that  if  deceased  had  repeatedly  threat- 
ened his  life,  and  had,  in  company  with  his 
son,  aided  and  encouraged  the  son  to  assault 
defendant  with  a  deadly  weapon,  then  defend- 
<int  had  a  right  to  arm  himself  and  go  about 
his  usual  vocation,  as  it  must  be  presumed 
that  the  jnry,  in  determining  whether  defend- 
ant believed,  and  had  reasonable  grounds  to 
beUeve,  that  he  was  in  danger  at  the  time  of 
the  killing,  considered  the  evidence  as  to  the 
previous  conduct  of  deceased  and  of  those  act- 
ing with  him. 

Appeal  from  circuit  court.  Rowan  county. 
"Not  to  be  officially  reported." 
John  T.  WUliams  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

A.  T.  Wood,  for  appellant  It.  J.  Breckin- 
ridge, for  the  Commonwealth. 

HOBSON,  J.  Appellant  was  Indicted  In 
the  Rowan  circuit  court  for  the  willful  mur^ 
der  of  F.  M.  Fraley.  He  was  found  guilty, 
and  hlB  punishment  fixed  at  imprisonment 
for  life.  The  deceased,  Fraley,  was  the  fa- 
ther-in-law of  the  appellant,  Wllllama. 
There  had  been  bad  feeling  between  them  for 
some  time  before  the  homicide,  which  occm> 
red  on  May  7,  1000.  A  short  time  before 
that,  Fraley  was  punishing  his  daughter 
Mary,  and  she  cried  out  for  help.  Williams, 
who  lived  a  short  distance  away,  ran  to  Fra- 
ley's  house,  armed  with  a  shotgun,  and  took 
the  girl  away.  He  shot  at  Fraley,  but  did 
not  hurt  him,  and  one  of  Fraley's  sons  shot 
several  times  at  him.  A  few  days  after 
this,  while  Fraley  and  his  son  were  passing 
near  Williams'  house  and  going  along  the 
road,  two  shots  were  fired,— the  first  from 
the  house,  and  the  second  from  the  road  by 
I?VaIey'B  son;  Fraley  himself  not  being  arm- 
ed.  The  proof  Is  conflicting  as  to  the  de- 
tails of  both  these  occurrences,  and  we  do  not 
deem  It  particularly  material  to  elaborate  It 
After  the  second  shooting,  Williams  borrow- 
ed a  Winchester  rifle  which  shot  12  times, 
promising  to  return  It  the  following  Tues- 
day, and  on  the  same  day  told  two  persons 
that,  if  Fraley's  son  bothered  his  chickens 
any  more,  be  would  shoot  blm  right  between. 
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the  eyes,  and  that  he  would  shoot  Fraley  In 
the  belly.  This  was  on  Saturday.  There 
had  been  a  dispute  about  the  cutting  of  cer- 
tain timber,  and  on  Monday  morning,  eariy, 
Williams  and  two  other  persons  went  to  the 
timber  and  began  sawing  down  a  tree;  Wil- 
liams sitting  there  with  his  Winchester, 
while  the  other  two  sawed.  The  prooff  by 
the  commonwealth  Is  to  the  effect  that  Fra- 
ley, accompanied  by  two  of  his  boys,  came 
along  the  road;  and,  when  they  got  about 
86  yards  off,  Fraley  said  he  did  not  want 
that  timber  cut  and.  If  they  would  come 
aloug  with  him,  he  would  show  them  the 
line.  He  was  unarmed,  with  his  right  hand 
In  a  sling.  His  two  boys  with  him  had  their 
guns.  Without  waiting  for  anything  further, 
WUliams  raised  bis  Winchester  and  shot 
Fraley  In  the  side.  Fraley  died  from  the 
wound  In  a  few  moments.  The  two  men 
who  were  sawing  at  the  tree,  and  the  two 
sons  of  Fraley  who  were  with  him,  all  give 
substantially  this  version  of  the  transaction. 
WUliams  says  that  Fraley  said  that  anybody 
who  cut  that  tree  would  die  at  the  roots  of 
It  and  drew  a  pistol  and  was  about  to  shoot 
him,  when  he  raised  bis  Winchester  and  fir- 
ed. This  statement  of  his  Is  not  substan- 
tiated by  any  other  witness.  There  Is  proof, 
however,  for  him,  of  some  threats  made  by 
Fraley  before  this.  Immediately  after  the 
shooting,  WiUIams  left  and  was  not  arrested 
for  some  time.  The  circumstances  attending 
the  transaction  do  not  sustain  his  version  of 
It 

The  chief  ground  of  complaint  on  the  ap- 
peal Is  on  account  of  the  third  and  fourth 
InstructlMis  given  to  the  Jury  by  the  court: 
"(3)  Although  the  Jury  may  believe  from  the 
evidence,  beyond  a  reasonable  doubt  that 
the  defendant  In  Rowan  county,  Kentucky, 
before  the  finding  of  the  indictment  shot  at 
and  kUled  F.  M.  Fraley  with  a  gun  loaded 
with  powder  and  leaden  ball,  or  other  hard 
and  combustible  substance,  yet  If  the  jury 
beUeve  from  the  evidence  that  at  the  time 
the  defendant  shot  at  and  klUed  deceased, 
Fraley,  If  he  did  shoot  at  and  kill  hhn,  the 
defendant  in  good  faith  believed,  and  had 
reasonable  grounds  to  believe,  that  the  de- 
ceased was  then  about  to  inflict  on  him  im- 
mediate death  or  great  bodUy  harm,  then  the 
defendant  had  the  right  to  use  such  means  at 
his  command  as  were  necessary,  or  reason- 
ably appeared  to  him  to  be  necessary,  to 
avert  such  danger  or  apparent  danger,  and 
no  more.  And  such  danger  or  api>arent  dan- 
ger need  not  have  been  actual  and  real.  It 
was  sufficient  If  the  defendant  In  good  faith 
believed,  and  had  reasonable  grounds  to  be- 
Ueve, such  danger  or  apparent  danger  to  have 
been  actual  and  real  at  the  time;  and.  If  the 
Jury  so  believe  from  the  evidence,  then  they 
wUl  acquit  the  defendant  upon  the  grounds 
of  self-defense  and  apparent  necessity.  (4) 
The  court  further  Instructs  the  Jury  that  if 
they  believe  from  the  evidence,  beyond  a  rea- 
sonable   doubt    that    the    defendant    com- 
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menced  or  mutually  and  willingly  engaged  in 
the  conflict  with  the  deceased,  Fraley,  with 
Intent  to  inflict  on  him  some  bodily  barm, 
and  contlnned  and  urged  said  conflict  up  to 
and  Inclading  the  time  that  tbe  defendant 
shot  at  and  killed  deceased,  if  be  did  slioot 
at  and  kill  him,  then  the  Jury  cannot  acquit 
the  defendant  upon  the  gronnds  of  self-de- 
fense and  apparent  necessity,  as  defined  in 
he  third  Instruction  herein  given." 

Appellant  testified  that  he  shot  Fraley  be- 
cause he  bad  a  pistol  drawn  on  him,  and  he 
thought  Fraley  was  about  to  shoot  him.  In- 
struction 3  aptly  presented  to  the  Jury  this 
defense.  It  is  complained  that  it  did  not 
submit  to  the  }my  the  Question  whether  he 
had  a  right  to  believe  himself  in  danger 
from  the  sans  of  Fraley.  If  the  Jury  did  not 
believe  appellant's  version  of  the  transac- 
tion, they  would  have  found  the  same  ver- 
dict If  the  Instruction  had  been  given  in  the 
form  now  Insisted  on.  If  they  bad  believed 
his  version  of  the  transaetion,  they  would 
have  acquitted  him  under  the  instruction  as 
given  by  the  court.  Their  finding  Is,  there- 
fore, in  effect,  a  finding  against  him  on  his 
version  of  the  transaction,  and  in  ta.\OT  of 
the  version  of  it  given  by  all  four  of  the 
other  witnesses  present  at  the  time.  We  are 
unable,  therefore,  to  see  that  he  was  preju- 
diced by  the  form  of  the  instruction,  and 
this  conclusion  is  confirmed  by  the  fact  that 
his  distinguished  counsel  did  not  ask  on  the 
trial  any  such  modification  of  the  instme- 
tlon  as  is  now  insisted  on. 

As  to  instruction  4,  we  are  referred  to  a 
number  of  decisions  of  this  court  condemn- 
ing an  Instruction  In  effect  tailing  the  Jury 
that.  If  the  defendant  brought  od  tbe  dlfll- 
culty  or  commenced  it,  he  could  not  be  a(S 
quitted  on  the  ground  of  self-defense.  These 
decisions  are  baaed  on  the  ground  that  the 
words  were  misleading,  and  that  the  exxwes- 
Bion  should  have  been  qualified  so  as  to 
show  how  he  brought  on  tbe  difficulty;  for 
otherwise  the  Jury  might  have  Inferred  that 
his  presence  at  the  time,  or  what  he  had 
said  or  done  on  oome  previous  occasion,  or 
tbe  like,  if  the  primary  cause  of  tbe  difll- 
cnlty,  would  deprive  him  of  the  right  of  self- 
defense.  In  Utterback  v.  Com.,  49  S.  W. 
479,  this  court  Said:  "There  was  evidence 
by  tbe  commonwealth  tendtng  to  show  that 
appellant  and  Olinkenbeard  both  began 
shooting  simultaneously  when  Cllnkenbeard 
appeared,  and  without  either  waiting  tor  a 
'demonstration  by  the  other.  On  this  phase 
of  tbe  case,  the  cocrt  should  tnstrnct  the 
jury  that  if  appellant  commenced  the  dtfll- 
cnlty  by  making  the  first  d«nonatrati<Hi  to 
shoot,  or  If  both  appellant  and  deceased 
went  on  the  premises  armed,  determined  on 
a  conflict,  and,  on  meeting,  the  combat  was 
by  mutual  consent,  then,  In  either  event,  ap- 
pellant could  not  rely  on  the  right  of  self- 
defenae.  vnleaa,"  etc     The  tostmctlon   In 


question  was  aimed  by  tbe  court  to  convey 
the  same  idea,  and,  under  the  facta  of  this 
case,  could  not  have  been  prejudicial.  Fra- 
ley was  35  yards  off  when  he  was  killed  by 
appellant  with  the  Winchester  rifle.  If  ap- 
pellant commenced  tbe  conflict  with  Fraley 
"with  Intent  to  inflict  on  him  scHue  bodily 
barm,  and  continued  and  urged  said  conflict 
up  to  and  including  tlie  time  that  the  defend- 
ant shot  at  and  killed  the  deceased,"  he 
could  not  be  acquitted  on  the  ground  of 
self-defense.  The  phraseology  of  the  in- 
struction, under  the  facts  df  the  case,  could 
not  have  misled  the  Jury. 

Appellant  also  complains  that  the  court 
did  not  instruct  the  Jury,  in  substance,  that 
if  the  deceased  had  repeatedly  threatened 
his  life,  and  bad,  in  company  with  his  son, 
aided  and  encouraged  him  to  assault  the  de- 
fendant with  a  deadly  weapon,  then  he  had 
a  right  to  arm  blmseU  and  go  about  bis 
usual  vocations,  and  If,  at  the  time  he  shot 
and  killed  tbe  deceased,  be  then,  by  the  ex- 
ercise of  a  reasonable  Judgment,  believed, 
and  bad  reasonalile  grounds  to  believe,  that 
the  deceased,  or  those  acting  with  him,  were 
about  to  take  bis  life  or  do  him  great  bodily 
barm,  he  bad  the  right  to  use  such  means 
at  his  command  as  were  apparently  neces- 
sary to  protect  himself,  evoi  to  the  taking 
of  the  life  of  the  deceased.  Self-defense  Is 
tbe  law  of  necessity.  Whether  the  d^end- 
ant  at  the  time  believed,  and  had  reasonable 
ground  to  believe,  he  was  In  danger  oif  los- 
ing his  life  or  suffering  great  bodily  harm,  is 
the  question  the  Jury  Is  to  determine.  In  de- 
termining this  question  all  the  previous  con- 
duct of  tlie  deceased,  or  those  acting  with 
him,  their  charactn*,  and  statements  made 
by  them  to  the  way  of  threats,  may  be  given 
in  evidence;  and  then,  on  all  tbe  evidence, 
the  question  of  the  apparent  necessity  for 
the  accused  to  slay  the  deceased  is  to  be  de- 
termined by  the  Jury.  The  general  rule  Is 
that  the  court  ought  not  to  single  out  specific 
facts  and  give  them  promtaenoe  In  tbe  In- 
structions; and  without  determining  wheth- 
er such  an  Instruction  as  that  Indicated 
would  be  proper,  or  not,  under  the  pecu- 
liar facts  that  might  be  shown  in  other 
cases,  we  axe  of  opinion  that  the  failure  to 
give  it  in  this  case  was  not  prejudicial,  for 
the  reason  that  the  defendant's  real  defense 
was  fairly  mbmttted  to  the  Jury  by  the  in- 
structions that  were  given,  and  the  Jury 
have  found  against  htm  on  that  hisue. 

It  Is  also  objected  that  one  of  the  Jury 
was  related  by  marriage  to  the  family  of 
the  deceased.  This  objection  was  first  pre- 
sented on  the  motion  for  a  new  trial,  and 
It  has  been  held  by  this  court  In  a  number 
of  cases  that  we  have  no  Jmisdictlon  to  re- 
vise the  ruling  of  the  circuit  court  on  a  mat- 
ter flrst  presented  tn  the  motion  tor  new 
trial. 

Judgment  affirmed. 
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DOTSOX  T.  FITZPATEICK   et   al.» 

(Oonrt  of  Appeals  of  Kentucky.    Feb.  5,  1902.) 

COUNTIES— POWER  OF  LEGISLATURE  TO  ES- 
TABLISH BOARD  OF  COMM18SI0NKHS— LOAN 
TO  COUNTY— USURY— LIABILITY  OF  COUNTY 
TREASURER— ORDER  TO  SHEUIFF  TO  MAKE 
PAYMENT  OUT  OF  COUNTY  LEVY— LIABILITY 
OF  COrXTi-  ON  SHERIFF'S  FAILURE  TO  COM- 
PLY—RELEASE OP  COUNTY  BY  INDULGENCB 
TO  SHERIFF. 

1.  As  the  constitution  of  IS61  did  not  reqniie 
the  le^xlature  to  ostiociBte  the  juHtices  of  the 
ivace  with  the  county  judge  in  holding  the 
court  of  claims,  and  authorized  the  legislature 
to  create  such  other  courts  from  time  to  time 
iis  it  deemed  neceesaix  the  act  of  April  13, 
l^^t^  establishing  a  board  of  commissiooers 
for  Floyd  county,  to  take  the  place  of  the  court 
of  claims,  was  not  unconstitutional. 

2.  An  order  by  the  board  directing  the  sheriff 
to  pay  plaintiff  $3,12«i  "out  of  the  court-house 
fund  for  the  year  1891,  vhen  the  same  be- 
comes due,"  and  reciting  that  it  was  for  the 
sura  of  $3,000  that  day  paid  by  plaintiff  to  the 
<-«nnty  treasurer  to  be  expended  in  the  ei-ee- 
tion  of  the  court  house  under  construction,  and 
that  $125  was  for  interest  for  five  months, 
was  not  a  sale  to  plaintiff  of  that  much  of  the 
county  levy,  but  evidenced  a  loan  by  plaintiff 
to  the  county;  and  the  transaction  was  legal, 
except  as  to  the  agreement  to  pay  lO  per  cent. 
interest,  which  was  not  enforceable. 

3.  As  the  act  reqnired  the  sheriff  to  pay 
taxes,  when  collected,  to  tbe  treasurer  of  the 
board,  "or  those  entitled  to  receive  same,"  the 
board  had  authority  to  direct  the  sheriff  to 
make  payment  directly  to  plaintiff. 

4.  The  county  treasurer  was  not  responsible 
to  plaintiff  on  account  of  the  $3,000  paid  into 
the  treasury  by  him,  as  the  treasurer  held  the 
money  simply  as  custodian  for  the  county;  and 
having  paid  it  out,  under  the  orders  of  the 
board,  to  the  court-house  contractors,  pur- 
suant to  the  arrangement  under  which  it  was 
jiaid  to  him,   and   without   notice  of  any   ob- 

Jection,  plaintiff  has  no  cause  of  action  against 
lim. 

5.  As  the  county  was  primarily  liable  to 
plaintiff,  the  order  for  the  sheriff  to  pay  was 
simply  a  mode  of  discharging  its  debt,  and 
mere  passive  indulgence  by  plaintiff  to  the 
sheriff  would  not  have  released  the  county; 
but  an  plaintiff  made  an  arrnnpeuioiit  with  the 
sheriff  by  which  the  latter  for  two  years  paid 
bim  interest  at  the  rate  of  10  per  cent,  in  ad- 
vance^ and.  in  consideration  of  those  pay- 
mentK.  plaintiff  agreed  to  wait  on  the  sheriff, 
and  did  wait  on  him  until  he  failed  and  his 
sureties  were  released,  the  county  was  there- 
by released. 

Goffy,  C.  J.,  and  Paynter,  J.,  dissenting. 

Appeal  from  circuit  court,  Floyd  county. 

"Not  to  be  officially  reported." 

Action  by  lu  VL  Dotson  agalns^t  H.  H. 
Fltzpatrick  and  others  to  recover  money. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.    Affirmed. 

James  Gable  and  W.  9.  Pryor,  f«r  appel- 
lant.   Walter  S.  HarkJns,  for  appellees. 

HOBSOX,  J.  Od  AprU  13,  1886,  the  leg- 
islature passed  an  act  establishing:  a  board 
of  commissioners  for  Floyd  county,  to  take 
the  place  of  the  court  of  claims.  The  board 
was  composed  of  the  county  Judge  and  three 
commissioners  elected  by  the  people  of  the 
county.  See  1  Acts,  1885-86,  p.  1323.  At 
their  October  term,  1880,  the  board  made  a 

'Reported  by  Edward  W.  Hinei,  E8q.,ot  tha  Frank' 
tort  bar,  and  formerly  state  reporter. 


levy  for  the  ensuing  year,  to  be  applied  to 
the  erection  of  a  court  house  and  clerk's  of- 
fices. On  May  4,  1891,  the  board  made  the 
following  order:  "The  court-house  fund  be- 
ing about  exhausted,  and  it  being  necessary 
to  raise  money  in  order  to  carry  oat  the  con- 
tract with  Haley  and  Wilson,  It  is  therefore 
ordered  that  the  sheriff  of  Floyd  county  pay 
to  Lewis  M.  DotBOB  $3,125.00  out  of  the 
court-house  fund  for  the  year  189i,  when  the 
same  becomes  due;  it  being  for  the  sum  of 
$3,000.00  this  day  paid  to  H.  C.  Fltzpatrick, 
treasurer  of  Floyd  county,  which  is  to  be  ex- 
pended in  the  erection  of  the  new  court 
house  which  Is  now  under  course  of  con- 
struction by  Haley  and  Wilson  per  contract. 
$125.00  of  the  above  amount  is  for  the  Inter- 
est on  the  $3,0m.00  Cor  the  period  of  five 
months;  and  when  the  said  sheriff  shall  pay 
the  said  sum  to  L.  M.  Dotsen  at  ftsslgns,  and 
take  his  receipt  Par  same,  he  shall  have  a 
credit  for  said  muount  on  his  settlement 
with  the  treasurer  of  Floyd  county."  The 
monegr  was  not  paid  Dotson  by  the  sheriff  on 
October  Ist;  but  he  agreed  with  the  sher- 
iff, Allen,  that  Allen  should  pay  him  the  in- 
terest at  10  per  cent.,  and  not  pay  him  the 
money.  Pursuant  to  this  arrangement,  Allen 
paid  him  on  February  1,  1892,  $229.16,  and 
took  his  receipt  for  thart  sum  as  "Interest  to 
date  on  $3,125.00  due  me  from  Floyd  coun- 
ty." On  August  1,  1892,  Allen  paid  him  $300 
interest  up  to  February  1,  1888.  On  March 
6,  1893,  he  paid  him  $75  Interest  to  May  6, 
1893,  and  at  that  time  he  paid  him  $125  In- 
terest to  October  1,  189B.  AH  these  pay- 
ments were  made  on  the  basis  of  hrterest  at 
10  per  «mt.  The  sheriff  at  no  time  took 
Dotson's  receipt  for  the  amount  allowed 
him  by  the  commlselonerB,  but,  notwith- 
standing he  had  no  receipt,  he  was  credited 
by  them  with  the  amount  In  his  settlement 
with  the  treasurer  of  the  county.  Some  time 
after  this,  ADen  failed,  and  Dotson  sued  on 
his  bond  as  sheriff.  The  sureties  defended, 
pleading  that,  without  their  knowledge  or 
consent,  he  had  given  time  to  Allen,  and 
thus  released  them.  On  this  issue  there  was 
a  trial  before  a  Jury,  which  retttmed  a  ver- 
dict for  the  defendants.  No  appeal  was  tak- 
en from  this  Judgment,  and  Dotson  then 
filed  this  action  against  Floyd  coimty  and  the 
heirs  of  the  county  treasurer,  who  had  died 
in  the  meantime.  He  charged  that  the  board 
of  commissioners  had  no  legal  existence, 
because  of  the  unconstitutionality  of  the  act 
creating  It;  that  it  had  no  authority  to  bor- 
row money,  and  the  treasurer  no  authority 
to  take  the  $3,000.  He  sought  to  hold  both 
the  county  and  the  treasurer  liable  to  him. 
The  defendants  denied  the  allegations  of 
the  petition.  The  heirs  of  the  treasurer  also 
pleaded  that  he  had  paid  out  the  $3,000  at 
the  time  to  the  contractors,  Haley  ft  Wil- 
son, tmder  the  orders  of  the  board,  and  re- 
lied on  the  statute  of  limitation.  The  coun- 
ty defended  the  suit  on  the  idea  that  Dotson 
was  to  look  only  to  the  sheriff,  that  by  hlf 
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Indulgence  to  tbe  sheriff  he  had  released  the 
sheriff's  sureties  and  lost  the  fund,  and  that 
the  loss  should  not  now  be  thrown  upon  the 
coxinty.  On  final  hearing  the  court  dismlsa- 
ed  the  petition,  and  Dotson  appeals. 

The  act  creating  tbe  board  of  commission- 
ers was  not  in  violation  of  the  constitution 
of  1851,  which  allowed,  but  did  not  require, 
the  legislature  to  associate  the  Justices  of  tbe 
peace  with  the  county  Judge  in  holding  the 
court  of  claims.  Article  4,  §  37.  That  con- 
stitution authorized  the  legislature  to  create 
such  other  courts  as  from  time  to  time  It 
deemed  necessary.  Article  4,  f  1.  The  or- 
der of  the  board  was  not  a  sale  by  it  to  Dot- 
son  of  that  much  of  tbe  county  levy  for  $3,- 
000.  Tbe  board  had  no  authority  to  sell  the 
county  levy,  although,  under  the  plenary 
powers  conferred  on  it  by  the  act  it  might 
borrow  money  for  temporary  purposes  nntU 
the  levy  could  be  collected  by  law.  The  levy 
was  payable  on  the  1st  of  October.  So  the 
order  was  simply  a  borrowing  of  $3,000  at 
10  per  cent  The  agreement  to  pay  10  per 
cent,  was  Illegal,  and  not  enforceable.  The 
act  did  not  require  the  sheriff  to  pay  tbe  tax- 
es when  collected,  in  all  cases,  to  the  treas- 
urer, but  required  him  to  "pay  over  to  the 
treasurer  of  said  board  of  commisslonera  or 
those  entitled  to  receive  same"  all  tbe  mon- 
ey collected  for  taxes.  The  board  had  au- 
thority to  order  the  sheriff  to  pay  certain 
money  directly  to  Dotson,  as  it  had,  under 
the  act  (section  12),  all  the  power  which  bad 
previously  been  vested  in  the  court  of  claims 
under  the  General  Statutes  then  in  force. 
The  county  treasurer  was  not  respcmslble  to 
Dotson  on  account  of  the  $3,000  paid  Into  tbe 
treasury  by  him.  The  treasurer  received  and 
held  the  money  simply  as  custodian  for  tbe 
county,  and  having  paid  It  out  under  the 
orders  of  the  board  to  the  court-bouse  con- 
tractors pursuant  to  the  arrangement  under 
which  it  was  paid  to  him  by  Dotson,  and 
without  notice  of  any  objection,  tbe  court 
properly  dismissed  the  petition  as  to  bis  es- 
tate. 

Tbe  question  of  liability  of  the  county  Is 
of  more  difficulty.  There  was  nothing  Ille- 
gal about  the  arrangement  except  the  prom- 
ise to  pay  interest  at  10  per  cent;  and  this 
does  not  affect  Dotson's  right  to  have  bis 
money,  with  interest  at  6  per  cent  The  or- 
der of  the  board  of  commissioners  only  placed 
the  claim.  In  legal  effect  in  tbe  same  position 
as  an  ordinary  allowance  by  tbe  court  of 
claims  under  the  General  Statutes,  to  be  paid 
out  of  the  county  levy.  When  the  sheriff 
paid  such  an  allowance,  be  was  entitled  to 
credit  for  it;  and,  when  he  failed  to  pay  Dot- 
son  on  the  1st  of  October,  be  stood  Just  as 
if  he  had  failed  to  pay  an  ordinary  allowance 
made  by  the  court  of  claims,  which  it  was  his 
duty  to  pay.  He  was  entitled  to  credit  with 
the  county  by  all  allowances  which  he  bad 


in  fact  paid,  and  the  balance  In  bis  hands 
over  and  above  his  actual  payments  was  tbe 
money  of  the  county.  The  county  was  pri- 
marily liable  to  Dotson.  The  order  for  tbe 
sheriff  to  pay  was  simply  a  mode  of  dischar- 
ging Its  debt  By  the  terms  of  the  order  of 
the  commissioners,  the  sheriff  was  not  en- 
titled to  credit  for  the  amount  of  the  order  on 
his  settlement  with  the  treasurer  until  be 
paid  the  money  to  Dotson  and  took  bis  re- 
ceipt When  he  had  no  receipt  he  should 
not  have  been  .credited  by  the  amount  in  his 
settlement;  for  the  fact  that  he  had  no  re- 
ceipt for  the  money  was  sufficient  to  put  tbe 
county  authorities  on  notice  that  he  bad  not 
paid  It  If  there  was  nothing  more  in  the 
case  than  this,  we  are  of  opinion  that  the 
county  would  be  liable  to  Dotson  on  tbe 
ground  that  mere  passive  indulgence  on  his 
part  to  the  sheriff,  of  which  tbe  connty  had 
notice,  would  not  release  it  from  liability. 
But  he  did  not  stop  here.  He  made  an  ar- 
rangement with  the  sheriff  by  which  the  lat- 
ter for  two  years  paid  him  interest  at  tbe 
rate  of  10  per  cent  per  annum  in  advance, 
and  in  consideration  of  these  payments  be 
agreed  to  wait  on  the  sheriff,  and  did  wait 
on  him  until  be  failed.  He  thus  released  tbe 
sheriffs  sureties  from  liability  to  him.  Tbe 
case  then  comes  to  this:  The  county  owed 
Dotson  $3,000.  It  had  made  a  levy  which 
was  for  the  payment  of  the  debt  It  gave 
him  an  order  on  the  sheriff  for  his  money, 
with  interest  The  sheriff  collected  the  tax- 
es from  the  people,  and  had  the  money  to 
pay  Dotson,  and  would  have  paid  him  but 
for  bis  interference  with  the  regular  course 
<rf  things  for  the  purpose  of  getting  10  per 
cent  per  annum  on  bis  money;  and  by  rea- 
son of  this  a  loss  is  to  be  thrown  either  en 
him  or  the  taxpayers  of  tbe  county.  The 
question  is,  shall  they  be  compelled  to  pay  a 
second  tax  levied  for  the  payment  of  this 
debt  when  they  have  already  paid  one  tax 
for  this  purpose,  which  has  been  lost  by  the 
fault  of  Dotson?  It  is  a  maxim  of  equity 
that  be  who  trusts  most  must  bear  the  loss. 
If  A.  gave  an  order  to  B.  on  C.  for  $5,000. 
payable  on  demand,  and  B.,  instead  of  col- 
lecting his  money  from  0.,  should  make  an 
arrangement  with  him  to  let  him  keep  the 
money  In  consideration  of  Interest  paid  In  ad- 
vance at  10  per  cent,  until  0.  became  Insol- 
vent it  would  hardly  be  doubted  that  B.,  by 
this  arrangement  in  legal  effect  made  O.  bis 
debtor,  and  that  he  would  not  be  allowed  to 
throw  on  A.  the  loss  which  his  own  conduct 
had  brought  atMut  We  see  no  reason  why 
tbe  same  rule  should  not  apply  between  a 
county  and  one  of  its  creditors.  Oarcia  ▼. 
Gray,  67  Tex.  282,  8  S.  W.  42. 
Judgment  affirmed. 

OUFFY.  0.  J.,  and  PAYNTBB,  J„  dissent- 
ing. 
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PRATT  T.  BREOKINBIDGB. 

(Ooart  of  Appeals  of  Kentucky.    Jan.  28, 
1902.) 

"To  be  officially  repwted." 
Petition  for  rehearing.    Denied. 
For  former  report,  see  66  8.  W.  136b 

GT7FFY,  O.  J.  The  reasons  and  authori- 
ties In  the  opinion  rendered  herein,  as  to  the 
power  of  the  legislature  to  appoint  election 
commissioners,  are  so  concluslTe  of  the  ques- 
tion that  I  shall  not  make  any  response  to 
the  petition,  In  so  far  as  it  assails  the  opin- 
ion on  that  question.  The  power  of  the  leg- 
islature to  create  separate  courts  or  tribu- 
nals, for  the  sole  purpose  of  trying  contested 
elections,  and  rendering  final  Judgment  there- 
in. Is  (^  BO  much  practical  and  far-reaching 
Importance  that  I  deem  it  proper  to  respond 
to  some  of  appellee's  contentions,  and  to  dis- 
cuss some  Ql  the  former  decisions  of  this 
court  relied  on  by  appellee. 

It  Is  the  contention  of  ai^ellee  that  the 
constitutionality  of  the  act  creating  the 
election  board  and  conferring  upon  it  the 
powers  In  question  has  been  decided  by  this 
court  and  its  constitutionality  upheld  (refer- 
ring to  Pumell  T.  Mann,  48  S.  W.  407,  50  S. 
W.  264),  and  that  the  constitutionality  was 
aixaln  affirmed  by  this  court  in  the  case  of 
Sweeney  t.  Coulter,  58  S.  W.  784;  and  It  Is 
insisted  for  appellee  that  numerous  cases 
have  been  decided  since  the  adoption  of  tho 
present  constitution  upholding  the  exercise 
of  Judicial  power  by  the  contest  board.  It 
is  also  suggested  that  so  many  decisions  up- 
holding this  board  of  contest  should  be  con- 
clusive of  the  constitutionality  of  the  board. 
It  Is  further  contended  that  section  153  of 
the  constitution  expressly  authorized  the 
legislature  to  create  a  board  for  the  trial  of 
contested  elections.  Said  section  reads:  "Ex- 
cept as  other.wlse  herein  expressly  provided, 
the  general  assembly  shall  have  power  to 
provide  by  general  law  for  the  manner  of 
voting,  for  ascertaining  the  results  of  Sec- 
tions and  making  due  returns '  thereof,  for 
issuing  certificates  or  commissions  to  all  per- 
sons entitled  thereto^  and  for  the  trial  of 
contested  elections." 

Appellee  cites  Purnell  v.  Mann  (Ky.)  48  S. 
W.  407.  The  question  presented  for  decision 
In  that  case  was  as  to  the  power  of  the 
county  commissioners  to  exercise  the  author- 
ity conferred  upon  them  by  the  state  com- 
ntissloners.  That  question,  of  course,  in- 
volved the  question  of  the  power  of  the  state 
commissioners  to  make  the  appolntmentB, 
It  is  true  that  the  court  seems  to  have  held 
the  entire  act  constitutional.  But  courts  do 
not  feel  bound  by  decisions  w  c^inlons  on 
questions  not  before  the  court  at  the  time 
for  declslMi.  The  opinion  In  the  case  does 
decide  that  the  act  authorizing  the  state 
commissioners  to  appoint  county  commla- 
sloners  is  constitutional,  and  It  thus  became 


certain  that  they  were  executive  officers; 
and,  this  being  true,  it  may  well  be  argued 
that  they  could  not  exercise  Judicial  power 
because  forbidden  by  sections  27  and  28  of 
the  constitution,  which  sections  are  as  fol- 
lows: 

"Sec.  27.  The  powers  of  the  government 
of  the  commonwealth  of  Kentucky  shall  be 
divided  Into  three  distinct  departments,  and 
each  of  them  be  confined  to  a  s^arate  body 
of  magistracy,  to  wit:  Those  which  are 
legislative,  to  one;  those  which  are  execu- 
tive, to  another;  and  those  which  are  Judi- 
cial, to  another. 

"Sec.  28.  No  person,  or  collection  of  per- 
sons, being  of  one  of  those  departments, 
shall  exercise  any  poww  properly  bdonglng 
to  either  of  the  others,  except  In  the  in- 
stances hereinafter  expressly  directed  or  per- 
mitted." 

It  Is  a  familiar  rule  of  law  that  part  of  an 
act  of  the  legislature  may  be  held  valid  and 
the  residue  Invalid.  It  might  be  conceded, 
bat  I  do  not  concede  It,  that  all  the  powers 
attempted  to  be  conferred  by  the  act  in 
question  were  valid  except  the  power  to  try 
contested  elections,  and  still  the  Judgment 
appealed  from  might  proi>erly  be  held  void 
because  the  board  had  no  power  to  try  and 
determine  the  contest  We  deem  it  not  im- 
proper to  remark  that  the  decision  In  the 
case  suiHra  was  by  a  divided  court,  three  of 
the  Judges  dissenting.  It  is,  however,  urged 
for  appellee  that,  under  the  former  constitu- 
tion, certain  executive  officers  were  author- 
ized to  hear  and  determine  contested  elec- 
tions, and  that  the  validity  of  the  same  was 
never  questioned,  and  the  former  constitu- 
tion had  the  same  provisions  as  now  appear 
in  sections  27  and  28  of  the  present  consti- 
tution. It  must,  however,  be  remembered 
that  the  validity  of  the  act  was  never  called 
in  question,  at  least  not  directly  denied,  in 
any  proceeding.  We  call  to  mind  but  one 
contested  case  that  ever  came  before  the 
board  under  the  former  constitution,  viz., 
the  Cochran-Jones  Oase.  It  may  be  that 
this  cotH-t  recognized  the  validity  of  the  act 
In  discussing  the  case  of  Com.  v.  Jones,  10 
Bush,  725.  The  board  had  decided  that 
Jones  was  Ineligible  to  the  office  of  clerk  of 
the  court  of  appeals  because  he  had  accepted 
a  challenge  to  fight  a  duel,  and  therefore 
declared  the  <^ce  vacant.  Jones  continued 
to  discharge  the  duties  of  the  office,  and  was 
Indicted  for  usurpation.  The  court,  as  I  un- 
derstand the  decision,  had  but  one  question 
before  it  for  decision;  viz.,  did  the  board 
have  authority  to  hear  and  determine  wheth- 
er Jones  had  violated  the  law  against  duel- 
ing, and.  If  he  had  done  so^  to  adjudge  him 
not  entitled  to  the  office?  The  court  held 
that  the  board  bad  no  such  authority,  and 
Jones  continued  to  hold  the  office.  No  other 
question  was  Invxdved  In  the  decision  of  the 
board,  and  no  other  question  could  be  In- 
volved In  the  decision.  The  opinion  ex- 
pressed by  the  court  in  discussing  the  ques- 
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tlon  Is  entitled  to  nnieh  respect,  but  !■  no 
authority. 

Attentian  is  alao  cailed  to  tbe  fact  tliat 
since  tlie  edoi>ttrai  of  the  i^eieiit  cvutttn- 
tlon  the  legiBbtture  enacted  the  same  or  a 
similar  law,  and  that  its  validity  remained 
nnqaestloiUNl  It  Is  true  tlict  sneh  a  law 
was  enacted,  aaA  one  contested  election  case 
tried  by  tt.  The  vnastlDn  of  Ua  constltn- 
ttonaUty  was  not  EahKd  bdore  tbe  board, 
■or  was  the  case  or  question  before  any 
court  Jt  may,  howerar,  be  safely  said  that 
some  hvwyetB  qnesttoiied  tbe  eonstltntlonal- 
Ity  of  the  act  during  the  peiriiency  of  that 
contest  The  caBtestaat  faUed,  and  the  suc- 
cesaful  CBBdldate  xeslgned  the  office;  hence 
these  was  no  ksbob  for  am  aiq>eal  to  the 
courts. 

Tbe  ofuhtlen  In  Paynlz  v.  BhacheUord  (Ky.) 
54  S.  W.  855,  does  not  affect  the  (luestlDn 
under  coDsidertttlon.  After  tbe  cenuDisslo ti- 
ers had  Issved  eertifleates  of  Section  to  the 
state  oAcen,  lucludtaig  appellant,  who  bad 
reeetrcd  the  greatest  smmlier  of  totes  »e- 
cordtaig  to  the  returns,  two  of  the  commis- 
sioners, Messrs,  Pryor  and  Ellis,  resigned, 
and  Poyntz  appointed  Judge  Fuhoa,  and  he 
and  B^iUoa  appointed  Mr.  Tonta  to  CU  the 
vacancy.  Gov.  Taylor  also  spptriDtcd  Messrs. 
Mackoy  and  Cochran.  Poyntz  Ivovght  suit 
to  endoin  ShsckeUoid  frem  admlnistertng 
the  eath  ef  aBHae,  etc.,  to  Cochran  and  Mac- 
koy. The  elrwilt  Judge  granted  the  tojunc- 
tion.  and  In  the  same  order  dissolved  it  and 
Pojmts  applied  to  a  Judge  of  this  court  to 
reinstate  the  same.  By  consent  of  tbe 
judges,  the  motion  was  heard  by  Uie  whole 
court  as  a  eoiirt  Two  questions  only  were 
presented  for  deeteton,  and  only  two  were 
decided,  vte:  Had  there  been  an  injunction 
granted  and  dissolved?  or,  in  other  words, 
was  tbe  action  of  the  drcnit  Judge  such  as 
to  present  a  ca«e  for  reinstatement  of  an  In- 
JunctioB?  The  court  in  a  nnjorlty  opinion 
decided  In  favor  of  Poyntz,  which  decision 
has,  however,  been  overraled  in  a  later  opin- 
ion by  a  majority  of  tbe  court  Tbe  other 
question  was  as  to  whether  the  appolntbig 
power  vested  in  the  governor  or  In  Poyntz, 
and  the  court  decided  that  question  in  favor 
of  Poyntz. 

Tbe  case  of  Sweeney  ▼.  Coulter  (Ky.)  68 
8.  W.  784,  is  also  cited.  Tbe  principal  ques- 
tion discussed  in  the  opinion  was  tbe  right 
of  ai^llant  to  dismiss  his  appeal  without 
prejudice.  Tbe  Judgment  in  tiiat  case  had 
been  rendered  at  the  same  term  »f  the  cir- 
cuit court  that  die  Judgment  in  the  case  at 
bar  was  rendered.  Sweeney  appealed,  and 
superseded  the  Jui^ment  Soon  thereafter 
appellee,  Coulter,  procured  a  copy  of  tbe 
record,  and  died  it  in  the  clerk's  office  of 
this  court,  and  soon  afterwards  moved  to 
affirm  as  a  delay  case,  and  appellant  moved 
to  dismiss  the  appeal  without  prejudica 
The  court  refused  to  sustain  either  motion, 
but  flaally  advanced  the  case,  and  decided 
that  appellee  was  entitled  to  have  the  case 


tried,  and  that  appellant  could  not  dismiss 
the  appeal  without  prejudice.  Tbe  Judg- 
ment appealed  from  was  affirmed.  The 
question  of  the  constitutional  power  of  the 
board  to  hear  and  determine  the  contest 
does  not  seem  to  have  been  discussed  at 
length.  Tbe  court  however,  assumed  that 
this  court  in  Purnril  t.  Mann  had  decided  that 
the  commissioners  could  lawfully  hear  and 
decide  the  contest  So  it  may  be  taken  that 
this  court  by  a  bare  majority,  did  h<rtd  that 
act  to  be  valid  In  a  case  where  and  when  it 
vras  directly  hi  issue.  The  decision  supra 
was  rendered  October,  1900.  If  the  decision 
was  not  a  correct  exposition  of  the  law  at 
the  time,  we  are  unable  to  perceive  any 
good  reason  why  it  should  be  adhered  to. 

Courts  sometimes  refuse  to  overrule  a  for- 
mer decision  tar  the  reason  that  contracts 
bad  been  made  upon  tbe  faith  thereof,  and 
that  all  persons  had  a  right  to  rely  upon  tbe 
soundness  of  such  opinion,  and  bad  parted 
with  valuable  rights  upon  the  faith  of  such 
decision.  But  no  such  reason  exists  in  this 
case.  The  appellee  bad  selected  tbe  board 
in  question,  or  tbe  tribunal,  to  try  bis  con- 
test months  before  the  rendition  of  the  opin- 
ion in  Sweeney  v.  Coulter.  Tbe  board  bad 
decided  in  his  favor,  and  he  had  obtained 
the  Judgment  appealed  from,  before  the  ren- 
dition of  said  opinion.  No  other  case  will 
be  affected  by  the  decision  In  this  case. 
The  board  no  longer  exists;  hence  no  other 
case  can  arise  involving  the  question  now 
before  us,  at  least  not  while  the  present 
law  remains  in  force. 

If  a  majority  of  this  court  believe  that 
the  appellant  in  Sweeney  ▼.  Coulter  was 
wrongfully  deprived  of  an  office,  and  if  we 
also  believe  that  the  appellant  in  this  case 
was  elected  to  the  office  In  contest,  and  that 
the  board  of  contest  had  no  constitutional 
right  to  try  and  decide  the  contest  ought 
we  to  affirm  the  Judgment  simply  because 
of  former  decisions  of  this  court?  We  think 
not 

It  is  further  argued  for  appellee  that  since 
the  adoption  of  tbe  present  constitution  this 
court  has  recognized  tbe  validity  of  the  act 
in  respect  to  county  contest  boards,  and  sev- 
eral cases  are  cited.  It  will  be  seen  by  ex- 
amination of  the  Acts  of  1881-83  that  tbe 
county  contest  board  was  to  be  composed 
of  the  county  Judge  and  the  two  Justices  of 
tbe  peace  residing  nearest  the  court  house; 
but  if  any  of  said  persons  were  absent  from 
tbe  county,  or  could  not  properly  act  then 
the  vacancy  should  be  filled  by  the  county 
clerk.  It  is  further  provided  that  if  cither 
party  shall  make  affidavit  etc.,  as  to  either 
or  both  of  the  Justices,  to  the  effect  tliat 
they  win  not  give  fair  and  impartial  trial, 
then  the  board  shall  be  filled  by  other  jus- 
tices. An  appeal  from  the  decision  was  al- 
lowed to  the  circuit  court,  and  thence  to 
this  court  It  will  be  seen  that  prlmnrily 
tbe  members  of  tte  county  board  are  all 
Judicial    officers,    except   In   a   contingency 
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the  ca>nnt7  clerk  might  become  a  member. 
Seyeral  cases  of  contested  elections  from 
different  comities  have  reached  this  court 
by  appeal  within  the  last  few  years.  No 
question  as  to  the  Jurisdiction  of  the  comity 
boards  was  ever  raised  in  this  comt,  nor 
ever  decided  by  this  comt,  since  1891.  If 
the  parties  to  the  contest  failed  to  object  at 
the  time  to  the  Jm^sdiction  of  the  comity 
board,  it  may  well  be  doulrted  whether  sncb 
objections  would  have  been  considered  on 
appeaL  Moreover,  as  the  comity  board  wiui 
primarily  to  be  composed  of  Judicial  offlcors 
elected  by  the  people  of  the  county,  and  a 
right  to  appeal  from  the  decision  given,  it 
became  a  matter  of  littie  importance  wheth- 
er the  board  was  constitutionally  created  or 
not.  The  act  creating  county  iKwrds  of  con- 
test was  not  in  violation  of  the  former  con- 
stitution, except  in  so  far  as  It  imposed  du- 
ties upon  the  county  clerk,  and,  as  that  part 
only  became  effective  in  a  contingency,  that 
question  was  of  littie  concern;  hence  never 
objected  to,  so  far  as  we  are  advised.  More- 
over, under  the  former  constitution,  the  leg- 
islature, by  article  4,  t  1,  was  authorized  to 
establish  courts  (inferior  to  the  supreme 
court)  in  their  discretion  and  vrltliout  limit 
It  Is  further  contended  for  appellee  that 
section  168  of  the  constitution  authorised  the 
legislature  to  create  the  contest  board  and 
confer  the  power  In  question.  The  section 
reads  as  follows:  "Except  as  otherwise  here- 
in expressly  provided,  the  general  assembly 
shall  have  power  to  provide  by  general  law 
for  the  manner  of  voting,  for  ascertaining 
the  result  of  elections  and  making  due  re- 
turns Otereot,  for  issuing  certificates  or  com- 
missions to  all  persons  entlUed  thereto,  and 
for  the  trial  of  contested  elections."  Mr. 
Bouvier's  definition  of  "court"  is,  "A  body 
in  the  government  to  which  the  public  ad- 
ministration of  Justice  is  delegated."  One 
definition  given  In  Mr.  Webster's  Internation- 
al Dictionary  la,  "A  tribunal  established  for 
the  administration  of  Justice."  We  do  not 
think  that  the  section  supra  sustains  the 
contention  of  appellee.  It  is  clear  that  the 
commissioners,  sitting  as  a  board  of  contest, 
are  a  court,  if  anything,  Invested  with  orig- 
inal, supreme,  and  final  power  to  adjudicate 
and  determine  Judicial  rights  and  privileges 
of  the  utmost  Importance  to  the  parties  to 
the  contest,  and  also  to  the  public.  We  can- 
not believe  that  the  framers  of  the  organic 
law  ever  intended  to  invest  the  legislature 
with  such  power,  and  we  are  sure  that  no 
such  intention  is  clearly  expressed,  nor  can 
U  be  fairly  Implied  from  the  language  used. 
It  will  be  seen  that  the  section  provides  that 
the  legislature  may  provide  for  the  manner 
of  voting,  etc.,  naming  several  things,  and 
concluding  witii  tiie  words,  "and  for  the  trial 
of  contested  elections."  Evldentiy  the  last 
part  of  the  section  should  be  read  as  if  the 
word  "manner"  followed  the  word  "and." 
It  Is  manifest  tiiat  the  intent  and  meaning 
of  the  section  is  that  the  legislature  should 


have  the  power  to  inrescrlbe  the  manner  of 
proceeding  to  obtain  a  decision  In  Such  cases 
In  some  of  the  courts  established  by  the  con- 
stitution. The  section  seems  to  recognize 
that  some  constitutional  provisions  had  been 
or  would  be  adopted  touching  the  subjects 
mentioned  In  said  section  158;  hence  It  fol- 
lows that  the  authwlty  conferred  by  section 
168  is  subject  to  the  other  provisions  of  the 
c<msUtution. 

Section  109  of  the  ctxistituUon  provides 
tiiat  "the  Judicial  power  of  the  common- 
wealth, both  as  to  matters  of  law  and  eq- 
uity, shall  be  vested  In  the  senate  when  sit- 
ting as  a  court  of  impeachment,  and  one 
supreme  court  (to  be  styled  tbe  court  of  ap- 
peals), and  the  courts  estaUlsbed  by  this  con- 
stitution." Section  135  reads:  "No  courts, 
save  those  provided  for  in  this  constitution, 
shall  be  established."  Section  119  refers 
again  to  the  court  of  appeals,  and  provides 
for  the  election  of  its  Judges.  Section  125 
establishes  a  cta^niit  court  for  each  county. 
Section  189  establldied  quarterly  courts.  Sec- 
tion 140  created  county  courts,  and  sections 
142  and  148  provided  for  Justice  and  police 
comrts,  and  section  144  provided  for  fisoal 
courts.  It  will  be  seen  that  the  constitution 
has  established  a  number  of  courts,  naming 
tiiem,  and  section  185  prohibits  the  establish- 
ment of  any  courts  not  provided  for  by  the 
constitution. 

It  is  dear  to  us  that  the  board  of  contest 
under  consideration,  if  anything,  Is  a  court, 
under  any  deflnltitm  of  a  "court"  that  can 
be  given  or  imagined.  Not  only  so,  but  it 
is  a  supreme  court.  It  has  greater  power  in 
regard  to  some  of  the  most  vital  and  Im- 
portant questions  tban  the  court  of  appeals 
It  has  been  given  original  Jurisdiction  to  beai 
and  determine  a  contest  as  to  the  right  t« 
hold  all  the  important  otHcea  of  the  stats 
except  governor  and  lieutenant  governor,  and 
no  appeal  can  be  taken  from  Its  decisions. 
It  might  determine  that  a  Judge  or  Judges 
of  this  court  who  had  been  upon  the  face 
of  the  returns  elected,  and  who  held  the  cer- 
tificate thereof  and  commission,  should  not 
hold  the  office,  and  adjudge  another  entitied 
thereto,  and  such  deddon  would  be  final  and 
conclusive. 

It  has  been  suggested  that  precinct  ofll- 
cers  of  election  exercised  Judicial  power.  It 
is  true  that  they  hold  the  election,  but  the 
constitution  prescribes  the  qualification  of 
voters.  It  necessarily  fellows  that  the  ofll- 
cers  must  in  a  summary  way  determine 
whether  the  person  oflTering  to  vote  has  the 
prescribed  qualifications.  So  a  sheriff  in  tak- 
ing a  replevy  or  bail  b<»id  must  det^'mlne 
the  sufllclency  of  the  surety,  and  thereby  the 
rights  of  the  ijarty  are  determined.  Tbe 
same  may  be  said  of  the  clerk  of  a  court  In 
respect  to  many  of  his  duties^  The  duties 
of  the  election  officers  are  quite  similar  to 
those  above  named. 

The  power  of  the  legislature  to  create  or* 
provide  for  state  officers  is  to  be  found  in 
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section  03.  The  first  of  tbat  section  pro- 
vides for  the  election  of  treasurer,  auditor, 
secretary  of  state,  commissioner  ot  agricul- 
ture, attorney  general,  superintendent  of  pub- 
lic Instruction,  and  register  of  the  land  office. 
The  last  of  the  section  provides  as  follows: 
"Inferior  state  officers,  not  specially  provid- 
ed for  In  this  constitution,  may  be  appointed 
or  elected  in  such  mnnngr  as  may  be  pre- 
scribed by  law  for  a  term  not  exceeding  four 
years,  and  until  their  successors  are  appoint- 
ed or  elected  and  qualified."  Thus  It  will  be 
seen  that  only  Inferior  state  officers  can  be 
created.  The  contest  board,  as  we  have  al- 
ready seen,  are  superior  officers,  and  their 
appointment  cannot  be  upheld  under  the  au- 
thority of  the  section  supra.  If,  however, 
section  153  gives  the  legislature  tlie  plenary 
power  contended  for  by  appellee,  then,  of 
course,  one  man  might  be  appointed  with 
power  to  appoint  all  the  county  officers  to 
hold  the  elections,  and  then  this  same  com- 
missioner to  receive  the  returns,  count  the 
votes.  Issue  the  certificates,  and  then  sit  as 
a  contest  board  or  court  for  the  trial  of 
contested  elections.  It  would  be  strange,  In- 
deed, if  the  framers  of  the  constitution,  after 
manifesting  mudi  desire  for  the  protection  of 
the  rights  of  the  people,  the  purification  of 
elections,  and  for  the  enforcement  of  the  will 
of  the  voter  expressed  at  the  polls,  should 
Invest  the  legislature  with  such  an  arbitrary 
power  as  the  contention  of  appellee  Implies, 
and,  too,  in  respect  to  so  important  a  ques- 
tion as  Is  therein  involved.  Our  opinion  is 
tbat  so  much  of  the  act  In  question  as  at- 
tempted to  confer  power  upon  the  election 
commissioners  to  hear  and  decide  contested 
election  cases  is  and  was  unconstitutional 
and  void,  and  that  the  attempt  to  exercise 
such  power  was  unlawful,  and  the  decision 
of  the  commissioners  In  the  case  under  con- 
sideration was  and  Is  null  and  void  and  of 
no  effect;  and,  this  being  so,  the  Judgment 
appealed  from  is  erroneous. 

But  it  Is  said  for  appellee  that,  the  valid- 
ity of  the  law  having  been  upheld  by  this 
court,  we  oiight  not  now  to  overrule  or  dis- 
regard that  decision,  and  we  are  referred  to 
Cooley,  Const.  Lim.  (6tb  Ed.)  p.  64.  The 
quotation  reads  as  follows:  "Mr.  Oooley, 
In  his  work  on  Constitutional  Limitations, 
quoting  from  Chancellor  Kent,  says:  'A  sol- 
emn decision  upon  a  point  of  law  arising 
In  any  given  case  becomes  an  authority  In 
a  like  case,  because  It  Is  the  highest  evi- 
dence that  we  can  have  of  the  law  appli- 
cable on  the  subject;  and,  further,  where  a 
rule  has  been  once  deliberately  adopted  and 
declared,  It  ought  not  to  be  disturbed,  un- 
less by  a  court  of  appeal  or  review,  and 
never  by  the  same  court,  for  the  most  ur- 
gent reasons  and  upon  a  clear  manifestation 
of  error,  and  If  the  practice  were  otherwise 
It  would  leave  us  In  a  perplexing  uncertain- 
ty as  to  the  law.' "  We  think  that  the  rule 
announced  In  the  quotation  would  not  be 
violated  by  oveiTuUng  or  departing  from  the 


decisions  relied  on  by  appellee.  But,  be  that 
as  It  may,  we  do  not  think  that  this  case 
comes  within  the  rule  announced  by  the 
learned  author.  It  cannot  be  said  tbat  the 
decision  was  solemnly  and  deliberately 
adopted,  in  the  sense  which  the  author  thinks 
should  be  so  obligatory.  All  the  decisions 
In  support  of  the  law  were  rendered  by  a 
bare  majority  of  the  coiut.  and  from  the 
passage  of  the  law  In  1898  to  Its  repeal  last 
year  It  was  vehemenUy  assailed  by  a  large 
portion  of  the  people  and  press  of  the  coun- 
try. 

It  la  proper  to  remember  that  the  consti- 
tution of  1849-60  remained  In  force  for  more 
than  40  years,  and  that  the  constitution  of 
1891  made  many  radical  changes;  bence  it 
might  be  reasonably  expected  that  tbe  leg- 
islature, In  the  hurry  and  excitement  Inci- 
dent to  the  new  order  of  things,  would  occa- 
sionally enact  some  laws  In  conflict  with  tbe 
new  constitution.  It  may  also  be  observed 
that  this  court  overruled  quite  a  number  of 
decisions  rendered  since  the  adoption  of  the 
present  constitution  other  than  those  cited 
In  tbe  opinion  herein.  Appellee  In  his  peti- 
tion cites  the  following  cases  In  support  of 
bis  contention  that  this  court  has  frequentiy 
sustained  the  power  of  the  legislature  as 
contended  for  by  him,  to  wit:  Steele  v. 
Meade,  08  Ky.  614,  33  S.  W.  944;  Wilson  v. 
HInes,  99  Ky.  221,  35  8.  W.  627,  37  S.  W. 
148;  Strong  v.  Jones  (Ky.)  42  S.  W.  752; 
Banks  T.  Sergent  (Ky.)  48  S.  W.  149:  Pat- 
rick V.  Runyon  (Ky.)  50  S.  W.  538;  Creech 
v.  Davis  (Ky.)  51  S.  W.  428;  Smith  v.  Pat- 
ton  (Ky.)  45  S.  W.  450;  Anderson  v.  Likens 
(Ky.)  47  8.  W.  867;  Booe  v.  Kenner  (Ky.) 
40  S.  W.  330;  Major  v.  Barker,  99  Ky.  305, 
85  S.  W.  643;  Sweeney  v.  0>ulter  (Ky.)  5S 
S.  W.  784;  Purnell  v.  Mann  (Ky.)  50  S.  W. 
264;  Poyntz  v.  Shackelford  (Ky.)  54  S.  W. 
855;  Broaddus  r.  Mason,  05  Ky.  421,  25  S. 
W.  1060. 

I  have  carefully  examined  the  decisions 
above  referred  to,  and  not  one  of  the  con- 
tests originated  or  was  tried  after  the  enact- 
ment of  the  election  law  under  considera- 
tion, known  as  the  "Goebel  Election  Law  of 
1898."  The  cases  of  Sweeney  v.  Coulter. 
Purnell  v.  Mann,  and  Poyntz  v.  Shackelford 
were  not  appealed  from  the  contest  board, 
but  were  tried  under  the  provisions  of  the 
election  law  of  1898,  and  have  heretofore 
been  discussed  in  this  response. 

As  before  stated  herein,  the  law  providinii 
for  these  contest  boards  prior  to  189S  pro- 
vided It  should  be  composed  of  Judicial  offi- 
cers, with  only  a  bare  chance  that  one  of 
the  board  might  be  the  county  clerk,  and 
it  would  by  no  means  follow  that  If  such 
a  board  was  held  to  be  constitutional  that 
such  holding  would  mean  or  imply  that  the 
boards  provided  for  In  the  act  of  1898  would 
be  constitutional.  Moreover,  In  all  these  ap- 
peals from  the  contesting  board  to  the  cir- 
cuit court,  and  tiience  to  this  court  referred 
to  by  appellee,  no  question  as  to  the  con- 


Ky.) 


PRATT  T.  BRECKINRIDGE. 


409^ 


Btitutlonal  power  of  the  legislature  to  create 
and  establlsb  sach  boards  was  ever  ques- 
tloned  or  discussed.  Hence  It  necessarily 
follows  that  this  court  has  never  passed  up- 
OQ  the  constitutionality  of  such  boards  since 
the  adoption  of  the  present  constitution.  It 
therefore  follows  that  the  decisions  referred 
to  are  not  at  all  binding  upon  this  court,  for 
the  reason  that  the  question  here  presented 
was  not  Involved  or  decided  In  the  cases 
relied  on  by  appellee.  It  may  be  further 
remarked  that,  Inasmuch  as  the  parties  to 
these  contests  have  willingly  gone  before 
the  county  contest  boards  and  submitted 
their  case  under  a  provision  of  the  statute 
for  an  appeal  to  the  circuit  court,  and  thence 
to  this  court,  this  court  would  have  had  no 
power  to  have  adjudged  the  action  of  a 
county  board  null  and  void  for  the  purpose 
of  dismissing  the  appeal  from  the  circuit 
court 

The  case  of  Thompson  v.  Koch,  88  Ky. 
400.  33  S.  W.  96,  was  an  appeal  from  the 
decision  of  the  circuit  court  of  Jefferson 
county  rendered  upon  an  appeal  taken  to  It 
from  a  Judgment  or  order  of  the  license 
board  of  the  city  of  Louisville,  which  had 
refused  to  grant  liquor  license  to  an  appli- 
cant. In  that  case  It  appears  that  the  ap- 
plicant for  the  license  insisted  that  no  ap- 
peal could  be  taken  from  the  Judgment  be- 
low to  this  court;  that  the  board  of  license 
was  merely  advisory,  or,  at  best,  a  tribunal 
with  special  and  limited  power,  and  cannot 
in  any  sense  be  deemed  a  court,  because  the 
present  constitution  prohibits  the  creating  of 
any  other  courts  than  those  mentioned  In 
that  instrument  This  court  in  response 
said,  in  substance,  that  there  could  be  no 
objection  to  that  character  of  legislation  re- 
quiring or  granting  appeals  from  the  Judg- 
ments of  boards  of  cities  and  towns,  whether 
of  the  one  class  or  the  other,  where  those 
boards  are  vested  with  the  power  of  deter- 
mining questions  affecting  the  rights  of  cit- 
izens. It  is  further  held,  in  effect  that  the 
power  to  grant  license  must  be  vested  in 
some  body  connected  with  the  municipal 
government;  and,  besides,  this  appeal  comes 
from  the  circuit  court,  and  its  Judgments 
are  subject  to  the  revisory  power  of  this 
court  unless  prohibited  by  law.  It  Is  fur- 
ther said  that  an  appeal  lies  to  this  court 
from  Judgments  of  circuit  courts  In  all  cases 
other  than  those  executed  by  statute.  It 
will  thus  be  seen  that  this  court  has,  in 
effect  decided  that,  without  any  regard  to 
the  legality  of  the  board  or  tribunal  of  first 
Instance,  if  an  appeal  is  allowed  by  law  to 
the  circuit  court  and  if  the  circuit  court 
tries  and  decides  the  matter,  an  appeal  lies 
therefrom  to  this  court  I  do  not  wish  to 
be  understood  as  Intimating  that  the  legisla- 
ture, under  the  present  constitution,  could 
constitatlonally  establish  such  county  tioards 
as  were  In  existence  prior  to  the  law  of 
1898,  but  have  deemed  It  necessary  to  dis- 
cuss these  questions  as  indicated,  for  the 


purpose  of  showing  the  fallacy  of  appellee's 
argument 

A  few  days  since  appellee  filed  a  supple- 
mental petition,  In  which  it  is  suggested 
that  this  coiut.  In  an  opinion  delivered  by 
the  Chief  Justice  on  the  15th  January,  1902, 
in  Tousey  v.  Stites  (Ky.)  66  S.  W.  277,  up- 
held the  legality  of  the  board  in  regard  to 
a  local  option  election.  The  writer  of  the 
petition  has  fallen  into  an  errat  of  fact  as 
well  as  an  error  of  law.  The  Chief  Justice 
did  not  deliver  the  opinion,  but  the  opinion 
referred  to  was  delivered  by  Judge  White. 
There  was  no  reference  made  to  the  consti- 
tutionality of  the  election  law  in  question, 
nor  to  the  legality  of  the  board  to  try  such 
contested  election,  either  before  the  board 
of  contest  or  the  circuit  court  No  such 
question  was  considered  by  the  court,  nor  is- 
It  referred  to  in  the  opinion  delivered  by 
Judge  White.  The  writer  of  this  opinion. 
Judge  O'Eear,  and  Judge  Du  Belle  were,  It 
Is  true,  present  The  sole  question  involved- 
in  the  appeal  was  whether  the  election  held 
In  a  part  of  the  Clorerport  magisterial  dis- 
trict had  the  effect  to  authorize  the  sale  of 
spirituous  liquors  In  the  precincts  so  voting, 
the  entire  magisterial  district  having  there- 
tofore voted  in  favor  of  prohibition,  and  the 
election  In  dispute  having  been  held  within 
less  than  three  years  after  prohibition  had 
been  voted  in  the  entire  magisterial  district 
The  circuit  court  held  that  the  election  was 
null  and  void,  and  from  Its  Judgment  Tousey 
appealed,  and  tlils  court  affirmed  the  Judg- 
ment of  the  circuit  court,  thereby  holding 
that  after  the  entire  magisterial  distiict  had 
by  vote  prohibited  the  sale  of  intozicating^ 
liquors,  a  subdivision  thereof  could  not  by 
a  separate  vote,  authorize  such  sale  within 
such  subdivision;  citing  Com.  v.  Bottom» 
(Ky.)  57  S.  W.  493. 

For  the  reasons  given  in  Thompson  v. 
Koch,  this  court  could  have  taken  Jurisdic- 
tion of  the  appeal  from  the  circuit  court,  al- 
though it  might  have  be^  of  opinion  that 
the  contest  board  had  no  original  Jurisdiction 
to  determine  the  question  Involved,  the  sole 
question  being  as  to  whether  a  vote  could 
be  taken  In  reference  to  the  subject  at  all; 
or.  In  other  words,  whether  the  holding  of 
the  said  election  was  not  In  law  a  nullity, 
the  case  having  been  appealed  to  the  circuit 
court  and  there  tried  out  without  any  ob- 
jection as  to  the  means  or  manner  in  which 
a  trial  was  asked.  The  opinion  in  Hughes' 
Adm'r  v.  Hardesty,  18  Biish,  306,  is  conclu- 
sive as  to  this  question,  and  is  also  applica- 
ble to  all  the  cases  that  have  reached  this 
court  ttirough  the  circuit  court,  referred  to 
by  appellee  either  In  his  brief  or  petition. 
In  the  case  last  referred  to  the  appellee  had 
prosecuted  an  appeal  direct  to  the  circuit 
court  from  a  Judgment  of  a  Justice's  court 
quashing  a  replevin  bond.  The  case  was 
heard  by  comsent  In  the  circuit  court  and 
the  order  quashing  the  bond  revised,  and 
from  that  Judgment  the  appellant  prosecuted 
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«n  appMl  to  thia  court  This  court.  In  con- 
stderlng  the  case,  said:  "It  Is  contended 
that  tiie  act  of  the  general  assembly,  tinder 
wbicb  tbe  appeal  \ra8  prosecuted  directly  to 
the  circuit  court,  having  been  hdd  to  be  un- 
constitutional (Jones  Y.  Thompson's  Ex'r,  12 
Bush,  301),  the  circuit  court  had  no  Jurisdic- 
tion to  reverse  the  order  of  the  Justice's 
court  quashing  the  bond.  The  appellant  did 
not  move  to  dismiss  the  appeal,  or  otherwise 
object  to  the  Jurisdiction  of  the  court,  but 
consented  to  a  submission  and  trial  of  the 
case.  The  case  was  one  of  the  subject- 
matters  of  which  the  circuit  court  had  Jo- 
risdlction,  and  the  objection  to  the  Jurisdic- 
tion, because  the  case  had  been  brought  di- 
rectly from  the  Justice's  court  to  the  ch-cult 
court  instead  of  being  brought  there  through 
tbe  quarterly  court,  was  waived  by  tbe  fail- 
ure to  move  to  dismiss,  and  tbe  consent  of 
appellant  to  a  trial  by  the  circuit  court" 

It  seems  to  be  the  contention  of  appellee 
that  in  the  absence  of  any  statute  provid- 
ing for  the  trial  of  contested  elections,  tbe 
courts  w«ald,  upon  proper  proceeding,  have 
Jurisdiction  to  hear  and  determine  as  to  who 
was  entitled  to  an  office  in  dispute.  Tbe 
parties  in  the  circuit  court  upon  all  those 
appeals  having  failed  to  object  to  the  Juris- 
diction of  the  circuit  court  to  hear  and  deter- 
mine the  cases,  or  to  object  to  tbe  Jurisdic- 
tion of  the  contest  board  from  which  tbe 
appeals  were  taken,  they  could  not  be  beard 
in  this  court  to  raise  that  question,  or.  In 
other  words,  were  estopped  to  raise  it  for  the 
reason  given  in  the  case  supra.  It  may  be 
further  observed  that,  prior  to  the  passage 
«f  the  law  of  1698,  the  various  contest  boards 
bad  been  composed  of  officers  elected  by  tbe 
people,  and  in  whom  tbe  people,  courts,  and 
litigants  had  confidence;  hence,  during  the 
short  time  since  the  adoption  of  the  present 
constitution,  neither  the  attention  of  the 
people  nor  of  the  courts  was  called  to,  or 
bad  any  particular  reason  to  investigate  or 
determine  as  to,  the  constitutionality  of  such 
boards.  It  is  worthy  of  note,  too,  that  this 
court  lias  never  unanimously  sustained  the 
constitutionality  of  any  part  of  the  election 
law  of  1808,  nor  can  it  be  said  that  tbe 
country  at  large  ever  adopted  as  correct  tbe 
few  decisions  given  sustaining  said  law. 
Hence  it  follows  that  there  is  no  force  in 
the  argument  of  appellee  that  the  constitu- 
tionality of  the  act  in  question  has  ever 
l>een  admitted  so  long  that  it  ought  to  be 
considered  settled,  and  not  disturbed  or 
questioned.  The  truth  is  that  a  large  por- 
tion of  the  people  and  of  the  press  con- 
stantly, vociferously,  and  vehemently  de- 
manded a  repeal  of  the  law  until  the  same 
was  repealed,  and  a  law  enacted  giving  to 
the  courts  exclusive  Jurisdiction  of  contested 
elections. 

There  is  no  force  in  the  argument  that  it 
was  intended  by  the  framers  of  the  constitu- 
tion or  the  legislature  to  keep  election  con- 
tests out  of  the  courts  in  order  to  keep  po- 


litical questions  separate  from  Judicial  mat- 
te's, because  under  the  old  board,  as  well  as 
under  the  new,  the  great  majority  of  con- 
tested cases  were  or  could  be  appealed  to 
the  chrcult  court  and  tboice  to  the  court  of 
appeals. 

I  think  the  petition  for  rehearing  should 
be  overruled. 


BEOCIUS  V.  CITY  OF  IX)niSVILIiID.» 

(Court  of  Appeals  of  Kentucky.     Jan.  24, 

1802.) 

JUDOMENT-BRROR  IN  RBNDERIKO  JUDGMBNT 
FOR  MORB  THAN  AMOUNT  CLAIMBD— AC- 
TION TO  RECOVBR  TAXES  —  BURDEN  OF 
PROOF. 

1.  In  an  action  by  a  city  to  recover  taxes,  it 
was  error  to  give  judgmeut  for  taxes  for  years 
as  to  which  the  action  had  been  dismissed  on 
plaintifrs  motion. 

2.  In  an  action  by  a  dty  to  recover  taxes, 
the  burden  of  proof  was  on  irialntiff  to  show 
that  the  tax  bills  were  properly  authenticated; 
that  fact  being  denied  by  tiie  answer. 

Appeal  from  circuit  court  Jefferson  coun- 
ty, chancery  division. 

"Not  to  be  officially  reported." 

Action  by  the  city  of  Louisville  against  J. 
W.  Becclus  to  recover  taxes.  Judgment  for 
plaintiff,  and  defendant  appeals.    Beversed. 

Lane  &  Hairisoo,  for  appellant  EL  L. 
Stone,  for  apptilee^ 

PAYNTEB,  J.  By  this  aeUon  the  city 
sought  to  enforce  its  lien  upon  certain  prop- 
erty for  the  taxes  for  the  years  of  1882,  1883, 
and  1884,  and  other  years.  Subsequently,  up- 
on motion  of  the  plaintiff,  tlie  action  was  dis- 
missed as  to  the  taxes  for  the  years  1882, 
1883,  and  1884,  Notwitbstandhig  the  action 
stood  dismissed  as  to  the  years  mentioned, 
the  court  gave  Judgment  tor  the  taxes  for  tbe 
years  1883  and  1881.  This  was  error,  as  tbe 
court  could  not  properly  render  Judgment  for 
more  than  was  claimed  by  the  plaintiff. 
Preston  v.  Boberts,  12  Bush,  585. 

The  question  as  to  tbe  burden  of  proof  un- 
der the  state  of  pleadings  in  this  case  was 
decided  by  this  court  in  the  case  of  Oity  of 
Louisville  V.  Kimbel  (opinion  delivered  the 
22d  of  this  month)  (XS  S.  W.  008. 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 


AFRICAN  BAPTIST  CHURCH  OF  LEBA- 
NON et  al.  V.  WHITE  et  al.i 
(Court  of  Appeals  of  Kentucky.    Feb.  4,  1902.) 

INJUNCTION— REINSTATEMENT  BY  COURT  OP 
APPEALS  PENDING  APPEAL  —  FAILURE  TO 
OIVB  NOTICE  OF  MOTION  TO  REINSTATED 
FAILURE  TO  MAKE  MOTION  WITHIN  TIME 
ALLOWED. 

1.  Under  Civ.  Code  Proc.  }  747,  the  court  of 
appealH  has  no  power,  upon  appeal  from  an 
order  dissolving  an  injunction  on  final  hear- 
ing, to  reinstate  the  injunction  pending  the 
appeal,  except  after  reasonable  notice  to  ap- 
pellee of  the  motion  to  reinstate. 

'Reported  by  Edward  W.  Hlaea,  I^sq.,  at  the  Frank- 
tort  bar,  and  formerly  gtate  reporter. 
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2.  W*hc>re  final  Jadnnent  djasolying  an  in- 
jcDction  waa  rendereil  December  ISth,  aod  20 
daj-8  was  giTen  appellant  in  which  to  apply  to 
the  conrt  of  appeals  to  reinstate  the  injunc- 
tion pending  the  appeal,  a  motion  filed  in  the 
clerk  8  office  of  the  court  ot  appeals  Jahnaiy 
0th,  bnt  not  entered  in  conrt  until  January 
Sth,  waa  too  late. 

Appeal  from  drcoit  conrt,  Marlon  coiml?. 
'"To  be  offlclaUy  reported." 
Motion  to  set  aside  order  reinstating  In- 
junction.   Granted. 

S.  A.  Uussell,  for  appellants.  Jobn  Mc- 
Cbord,  for  appellees. 

GUFFY,  O.  J.  Tbe  appeUants,  Moses  Ray 
and  others,  trustees  of  tbe  African  Baptist 
Chnrcb.  Instituted  suit  In  the  Marlon  circuit 
«ourt  against  Frank  White,  etc.,  the  object 
of  which  seems  to  have  been  to  enjoin  tbe 
defendants  from  preventing  the  plaintiffs 
from  exercising  certain  rlgbts  in  and  to  tbe 
bouse  of  worship  belonging  to  said  plaintiffs, 
and  to  recover  $1,000  damages  for  alleged 
illegal  acts  committed  by  the  defendants  In 
respect  to  said  church  property.  Such  pro- 
ceedings were  had  that  on  the  ISth  day  of 
December,  1901,  tbe  circuit  court  adjudged 
that  plaintiffs'  petition  be  dismissed,  and 
that  the  order  of  Injunction  be  dismissed  and 
dissolved.  It  further  provided  that  tbe  plain- 
tiffs should  have  20  days  in  which  to  apply 
to  the  court  of  appeals,  or  a  Judge  thereof, 
f»r  a  relnstatemait  of  the  Injunction  there- 
in dissolved.  To  the  order  of  dismissal  and 
dissolution  tbe  appellants  excepted,  and 
prayed  an  appeal  to  this  court,  which  was 
granted.  On  the  eth  of  January,  1902,  tb» 
appeUants  filed  a  transcript  of  said  record 
In  the  clerk's  oflace  of  tbe  court  of  appeals, 
and  on  January  Otb  filed  In  the  clerk's  office 
a  motion  for  a  reinstatement  of  said  injunc- 
tion, wbich  motion  appears  to  have  been  en- 
tered on  tbe  8th  day  of  January,  1902,  and 
afterwards  sustained  by  the  court,  and  aa 
order  to  fbat  effect  made.  On  the  23d  of 
January,  1902,  tbe  appellees  entered  a  mo- 
tion to  set  aside  said  order  of  reinstatement 
Tbe  order  of  reinstatement  was  made  with- 
out the  attention  of  tbe  court  being  called 
to  tbe  absence  of  any  notice  to  appellees 
of  the  Intention  of  appellants  to  make  sncb 
motion.  It  is  insisted  for  appellees  that  no 
motion  to  reinstate  tbe  Injunction  could  be 
legally  made  or  considered  by  this  court  un- 
less appellees  bad  been  notified  thereof,  and 
section  747  of  tbe  Civil  Code  of  Practice  is 
cited  in  support  thereof.  It  is  prorlded  in 
inld  section  that  the  provlsioiM  of  tbe  Civil 
Code  concerning  supersedeas  on  appeal  shall 
not  apply  to  Judgments  granting,  modifying, 
perpetnatlng,  or  dissolving  an  InJonction.  It 
Is  fnrtbo:  provided  that  when  an  appejil  shall 
be  taken  from  any  Judgment  granting,  modi- 
fying, perpetuating,  or  dissolving  any  Injuno- 
tion,  tbe  court  which  rendered  the  judgment 
may,  in  its  discretion,  if  the  ends  of  justice 
»o  require^  at  the  time  the  appeal  is  taken, 
make  aa   order  suspending,   modifying,   or 


continuing  the  Injunction  during  the  penden- 
cy of  the  appeal  upon  such  terms  as  to  bond 
or  otherwise  as  may  be  proper  for  the  secur- 
ity of  the  rights  of  the  other  party.  It  Is 
provided  that  either  party,  witbln  20  days 
after  the  entry  of  such  an  order,  may  take  a 
transcript  of  the  record,  or  parts  thereof  ap- 
pertaining to  the  injunction,  and  upon  rea- 
sonable notice  in  writing  to  the  opposite  par- 
ty to  move  the  court  of  appeals,  or.  If  In 
vacation,  any  judge  thereof,  to  revise  the  or- 
der of  the  lower  court,  and  finally  determine 
ho^  far  the  injunctl<«  shall  be  suspended, 
modified,  or  continued  pending  tbe  appeal. 
It  is  also  provided  that  pending  such  appli- 
cation, but  not  longer  than  for  20  days,  tbe 
status  existing  immediately  before  the  entry 
of  the  judgment  appealed  from  shall  be 
maintained,  and  the  lower  court  shall  so  pro- 
vide In  the  Judgment  upon  the  request  of 
either  party.  It  will  be  seen  from  the  record 
In  this  case  that  tbe  cotut  upon  final  judg- 
ment In  this  case  gave  to  the  appeUants  20 
days  to  make  an  apirilcation,  as  provided  in 
tbe  section  supra.  It  will  also  be  seen  from 
this  record  that,  although  filed  on  the  Oth 
of  January,  1002,  the  motion  was  not  in  fnct 
entered  until  tbe  Sth  day  of  January.  Fur- 
thermore, no  notice  appears  to  have  beea 
given  to  tbe  appellees. 

It  therefore  follows  that  the  order  of  the 
court  reinstating  tbe  injunction  should  itot 
have  been  jnade,  and  tbe  same  Is  now  set 
aside,  and  held  for  naught,  and  the  motion 
to  reinstate  the  injunction  Is  now  overruled^ 


GREENWICH  INS.  OO.  v.  LOUISVILIiB  ft 

N.  R  CO.  et  al.t 

(Court  of  Appeals  of  Kentucky.    Feb.  4,  1902.) 

RAILROADS— LICENSE  TO  CONSTRUCT  BUILD- 
ING ON  RIGHT  OP  WAT— CONDITION  AGAINST 
LIABILITY  F(Mt  LOSS  BY  FIRB— INSURANCB— 
MISTAKE  AB  TO  TITLB. 

1.  Where  a  railroad  company  grants  permis- 
sion to  another  to  constmct  a  building  on  it! 
right  of  way  on  condition  that  it  shall  not  be 
liable  for  loss  by  fire  from  its  locomotives,  the 
condition  is  valid,  and  neither  the  owner  of 
the  building  nor  an  insurance  company  which 
has  paid  the  loss  can  recover  of  ute  railroad 
company  for  the  lose  of  the  building  by  fire  uu- 
lesK  there  was  wanton  or  willful  negligence 
on  the  part  of  its  servants. 

2.  One  who  was  permitted  by  a  railroad  com- 
pany to  construct  a  building  on  its  right  of 
way  upon  condition  that  the  company  should 
not  be  liable  for  loss  by  fire  had,  notwithstand- 
ing that  condition,  an  insurable  interest  in  the 
property,  and  an  insurance  coniiuiny  from 
which  be  procured  insurance  thereon,  having 
paid  the  loss,  cannot  recover  the  money  paid 
on  the  ground  that  it  was  paid  in  ignorance 
of  the  terms  of  the  lease  and  under  a  mistake 
of  fact,  there  being  no  allegation  that  the  mis- 
take was  mutual. 

Appeal  from  circuit  court,  Marlon  county. 
"To  be  ofiQclally  reported." 
Action  by  the  Greenwich  Insurance  Com- 
pany  against   the   Louisville    &    Nashville 

I. 
*  Reported  br  Edward  W.  Hlneii,  Esq.,  ot  tho  Fraak- 
(ort  bar,  tad  formerly  state  reporter. 
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Railroad  Company  and  the  Frank  Febr  Brew- 
ing Company  to  recover  damages  for  loss  by 
fire.  Judgment  for  defendants,  and  plaintiff 
appeals.     Affirmed. 

Lafe  S.  Pence,  for  appellant.  John  Mc- 
Chord,  for  appellee  Frank  Fehr  Brewing  Co. 
W.  C.  McChord,  Lisle  &  McChord,  and  Ed- 
ward W.  Hlnes,  for  appellee  LoulsTllle  &  N. 
R.  Co. 

O'REAR,  J.  The  New  South  Brewing  & 
Ice  Company  was  granted  the  privilege  by 
appellee  the  Louisville  &  NaahvUle  Railroad 
Company  to  build  a  cold  storage  house  upon 
the  latter'8  right  of  way  near  L«banon  Sta- 
tion. Among  the  condltiona  of  the  lease  was 
the  following;  "And  whereas,  such  use  of 
the  right  of  way  or  the  lands  of  said  rail- 
road company  is  solely  at  the  instance  of 
said  brewing  and  ice  company,  and  for  its 
accommodation,  and  without  charge  on  the 
part  of  said  railroad  company;  and  whereas, 
said  raUroad  company  would  not  give  its 
permission  or  consent  to  the  erection  or  use 
aforesaid  on  its  said  right  of  way  or  lands 
except  upon  the  express  condition  that: 
That,  in  consideration  of  the  premises,  said 
railroad  company.  Its  officers,  and  agents, 
or  other  companies  operating  Its  railroad,  be 
released  and  held  harmless  from,  and  in- 
demnified against,  all  claim  or  demands  of 
said  New  South  Brewing  &  Ice  Company  or 
others  on  account  of  any  injury  or  loss  what- 
ever to  said  house  or  its  contents,  by  reason 
of  fire  from  locomotives,  or  from  any  cause 
whatsoever."  This  contract  was  subsequent- 
ly assigned  by  the  consent  of  the  railroad 
company  to  the  Frank  Fehr  Brewing  Com- 
pany, who  assumed  It  subject  to  the  condi- 
tions above  quoted.  By  the  negligence  of 
appellee  railroad  company's  employes  a  fire 
is  alleged  to  have  occurred,  caused  by  sparks 
from  Its  locomotives.  The  fire  originated  In 
a  building  not  on  appellee's  right  of  way, 
and  owned  by  another  not  a  party  to  the 
above  contract  nor  to  this  suit  The  cold 
storage  house  was  burned  in  the  same  con- 
flagration. It  had  been  previously  Insured 
by  appellant,  who  paid  the  owner  t<x  the 
loss,  and  brought  this  action  against  the 
railroad  company,  claiming  It  was  entitled 
by  subrogation  to  recover  as  the  lessee,  the 
owner  of  the  cold  storage  house,  would  have 
been.  This  last  statement  we  accept  as 
true.  The  question  is  whether  under  the 
contract  above  quoted  appellee  railroad  com- 
pany was  exempt  from  damages  to  the  build- 
ing In  question  by  reason  of  fire  caused  by 
its  negligence.  The  circuit  court  held  that 
It  was. 

It  is  argued  for  appellant  that  the  rail- 
road company  cannot  contract  against  the 
consequences  of  its  own  negligence,  as  to  do 
so  is  not  only  against  public  policy,  but  pro- 
hibited by  section  196  of  the  constitution, 
which  in  part  provides,  "No  common  carrier 
shall  be  permitted  to  contract  for  r.ellef  from 


Its  common  law  Uabllltles."  The  court  is 
of  opinion  that  appellee  railroad  company  is 
not  liable  for  the  destruction  or  damage  to 
the  building  under  the  contract  quoted,  ex- 
cept for  willful  or  wanton  negligence  of  its 
servants.  For  mere  carelessness,  however 
gross,  short  of  wantonness  or  willfulness,  it 
will  not  be  liable.  It  is  a  matter  of  com- 
mon knowledge,  and  from  the  language  em- 
ployed in  this  case  we  may  assume  was 
known  to  the  parties  herein,  that  by  the  aid 
of  the  best  contrivances  so  far  known  and 
in  use  it  is  Impossible  to  altogether  prevent 
fire  caused  by  sparks  and  cinders  from  loco- 
motives. Of  course  the  nearer  the  railroad 
track  a  conbustible  object  may  be  the  great- 
er is  the  danger  to  which  it  is  subjected 
from  this  source.  Railroad  operators  are 
held  liable  for  damages  to  the  public  occa- 
sioned by  their  negligence  in  falling  to  pro- 
vide suitable  ^ark  arresters  for  their  loco- 
motives in  so  far  as  they  reasonably  can 
be  had.  The  company  is  under  no  obliga- 
tion as  a  common  carrier  to  the  public  or 
any  member  of  the  public  to  permit  them  to 
erect  on  its  right  of  way  any  sort  of  struc- 
ture, and  if  one  should  erect  such  building 
on  the  company's  right  of  way  the  company 
would  owe  no  duty  to  its  owner,  save  to  re- 
frain from  willfully  or  wantonly  destroying 
It  The  doctrine  upon  which  the  law  and 
the  section  of  the  constitntion  above  relied 
upon  are  based,  prohibiting  common  carriers 
from  contracting  against  their  own  negli- 
gence by  their  servants,  is,  as  suggested, 
that  to  do  so  is  against  public  policy.  They 
can  operate  their  trains  only  by  the  employ- 
ment of  servants.  To  permit  employers  to 
contract  with  their  servants  that  they  will 
not  be  liable  for  their  negligence,  by  which 
an  inducement  would  be  offered  for  care- 
lessness towards  the  lives  of  so  many  peo- 
ple, could  not  be  and  is  not  supported  in  the 
law.  Common  carriers  are  required  to 
transport  passengers  and  freight,  the  for- 
mer with  the  utmost,  the  latter  with  ordi- 
nary, care  looking  to  their  safety.  So  pas- 
sengers are  compelled  frequently  to  travel 
by  railroad  or  not  at  all,  and  freight  is  re- 
quired to  be  shipped  by  that  means  or  not 
at  all.  The  common  carriers,  by  the  condi- 
tions under  which  they  exist,  and  to  some 
extent  by  operation  of  the  law,  have  the 
practical  monopoly  of  this  business.  They 
are  not  upon  an  equal  footing  with  their 
customers  in  the  matter  of  making  such  con- 
tracts, as  where  they  undertake  to  secure 
In  advance  indemnity  against  the  result  of 
their  own  negligence.  Such  contracts  are 
clearly  against  the  public  policy.  But  in 
the  case  at  bar  no  such  necessity  exists  to 
the  owner  of  the  building  that  he  should 
erect  It  upon  the  company's  right  of  way,  nor 
Is  the  company  compelled  under  any  state  of 
case  to  permit  him  to  do  so.  It  is  under 
no  obligation  to  extend  Its  liabilities.  It 
certainly  could  not  be  expected  to  volunta- 
rily do  so.    Therefore  the  parties,  when  they 
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come  to  contract  with  reference  to  the  loca- 
tion of  Boch  a  bnlldliig,  are  dpnllng  at  arm's 
length,  and  upon  an  equal  footing.  The  rail- 
road company  can  well  say,  "While  we  are 
unwilling  to  assume  any  additional  risks,  we 
nre  willing  to  suffer  you  for  your  own  conven- 
i*>nce  to  build  this  house  upon  our  right  of 
way  within  the  zone  of  recognized  and  pecul- 
iar danger  from  fires;  but  it  must  be  under- 
stood that,  if  you  accept  the  prlvUeges  of 
this  grant,  yon  alone  must  bear  its  burdens 
and  casualties."  It  Is  not  so  much  that  the 
railroad  company  contracts  against  Its  own 
negligence  as  that  the  brewing  company 
agrees  to  alone  bear  all  risks  from  fire.  It 
receives  a  consideration  for  doing  so.  We 
cannot  see  that  the  public  are  in  any  wise 
affected  by  such  a  contract,  nor  can  they  be. 
Hartford  Fire  Ins.  Co.  v.  Chicago,  M.  &  St 
r.  R.  Co.,  17  C.  C.  A.  C2,  70  Fed.  201,  30 
L.  R.  A.  193:  W..  176  U.  S.  91,  20  Sup.  Ct 
33.  44  I^  Ed.  84;  Orlswold  v.  Railroad  Co. 
<Iowa)  53  N.  W.  295;  Stephens  t.  Southern 
Pac.  Co.  (Cal.)  41  Pac.  783,  29  L.  R.  A.  751, 
50  Am.  St.  Rep.  17;  King  v.  Same  (Gal.) 
41  Pac.  786,  29  I..  R.  A.  755. 

PlaintlfC  also  Joined  the  Frank  Fehr  Brew- 
ing Company  as  a  defendant,  and  by  an 
amended  petition  claimed  that  defendant  had 
misrepresented  its  title  to  the  plaintiff,  and 
that  plaintiff  had  paid  the  insurance  under 
a  mistake  of  fact;  that  It  did  not  know  that 
the  brewing  company  had  executed  a  lease 
with  the  railroad  company  by  which  the 
brewing  company  assumed  the  dangers  in- 
cident to  the  extraordinary  risk  of  fire  from 
the  near  exposure  of  the  building  to  the 
passing  locomotives.  It  appears  that  the 
brewing  company  had  an  insurable  Interest 
in  the  property,  and  It  to  not  alleged  that 
the  mistake  was  mutual.  We  are  of  opinion 
that  the  demurrer  to  the  petition  should 
hare  be^n  sustained. 

The  Judgment  dismissing  the  case  as  to 
both  of  the  defendants  to  affirmed;  the 
whole  conrt  sitting. 


FIRST  NAT.  BANK  OF  CARLISLE  t.  LEB 

et  al.i 
<Coart  of  Appeals  of  Kentucky.    Feb.  4,  1902.) 

TRUSTS  AND  TRtJSTEES— POWER  OF  TRUSTBH 
TO  SEIX  AND  CONVBT— LIFE  TENANT  NOT 
ENTITLED  TO  INCRBASB  IN  VALUE  AS 
"PROFITS." 

1.  A  trustee  with  title,  and  Invested  by  the 
instrament  creating  the  trust  with  power  to 
chauge  the  investment,  has  the  right  to  sell 
and  convey  the  title  to  the  trust  property. 

2.  Where  a  testator  provided  oj  his  will 
that  his  wife  shonld  have  the  Interest  and  prof- 
its annually  accruing  from  the  sum  of  $4,000, 
"whkh  she  may  loan  out  or  otherwise  invest 
from  time  to  time  as  she  may  deem  best,"  and 
after  her  death  to  descend  to  testator's  daugh- 
ter in  trust,  "the  interest  and  profits  to  be  paid 

'Reported  by  Edward  W.  Htnes,  Esq.,  of  tba  Frank- 
fen  bar,  and  tonnerljr  atate  reporter. 


to  her  annually"  by  a  trustee  appointed  by  the 
proper  tribunal,  and  at  her  death  to  go  to  her 
surviving  children,  the  daughter's  trustee,  aft- 
er the  widow's  death,  had  the  same  power  to 
chauge  the  investment  which  the  widow  had. 
3.  Property  in  which  the  |4,000  was  invest- 
ed having  sold  for  $7,000,  the  daughter,  as 
life  tenant,  was  not  entitled  to  the  increase 
in  value  as  "profits,"  but  the  entire  proceeds 
should  have  been  reinvested,  and  the  entire 
income  therefrom  paid  to  her. 

Appeal  from  circuit  court.  Nicholas  coun- 
ty. 

"Not  to  be  ofHcIally  reported." 

Action  by  J.  W.  B.  Lee,  trustee  of  Mary 
K.  Lee,  against  Mary  E.  Lee  and  others, 
seeking  a  confirmation  of  plaintiff's  action  in 
selling  the  trust  property  for  reinvestment 
Judgment  decreeing  specific  performance  of 
contract,  and  the  First  National  Bank  of 
Carlisle,  the  purchaser,  appeals.    Reversed. 

Wlnfield  Buckler,  for  appellant  S. 
Holmes,  for  appellee  trustee.  0.  W.  Wood, 
for  appellee  E.  W.  Lee. 

O'REAR,  J.  The  last  will  of  Harvey  Wil- 
son devteed  $4,000  in  trust  for  the  use  of  his 
daughter,  Mrs.  Mary  B.  Lee,  for  h«  life,  then 
to  her  surviving  children.  The  provision  is  as 
follows:  "It  Is  my  will  and  desire,  after  the 
payment  of  my  funeral  expenses  and  Just 
debts,  that  my  beloved  wife,  Amelia  Wilson, 
shall  have  the  Interest  and  profits  annually 
accruing  from  the  sum  of  $4,000,  which  she 
may  loan  out  or  otherwise  Invest  from  time 
to  time  as  she  may  deem  best,  but  In  no 
event  to  use  any  of  the  principal.  After  the 
death  of  my  said  wife  it  Is  also  my  will 
that  the  said  sum  of  four  thousand  dollars 
shall  descend  to  and  belong  to  my  daughter, 
Mrs.  Mary  E.  Lee,  In  trust  the  Interest  and 
profits  of  which  I  wish  to  be  paid  to  her  an- 
nually by  some  reliable  and  trustworthy  per- 
son that  the  proper  tribunal  may  appoint  for 
that  purpose,  and  at  the  death  of  my  said 
daughter  I  wish  the  principal  or  said  sum 
of  $4,000  to  be  equally  divided  between  her 
surviving  children."  The  $4,000  in  question 
was  Invested  by  a  trustee  appointed  for  Mrs. 
Lee  and  her  children  by  the  proper  tribunal. 
With  It  he  purchased  a  brick  business  house 
and  lot  in  Carlisle,  Ky.,  paying  for  It  $4,300, 
$300  being  contributed  by  her  husband.  The 
title  was  taken  to  the  trustee  and  his  suc- 
cessors in  trust  for  the  use  and  benefit  of 
Mrs.  Lee  for  life,  with  remainder  to  such  of 
her  children  as  may  survive  her,  "as  provid- 
ed by  the  will  of  said  Harvey  Wilson,  de- 
ceased." The  property  has  come  Into  de- 
mand for  a  peculiar  use,  giving  it  for  the 
time  an  extraordinary  selling  value.  The 
trustee  contracted  to  sell  It  to  appellant  at 
the  price  of  $7,000,— fully  Its  value  In  any 
view  of  the  situation.  He  then  brought  this 
suit  In  the  circuit  court  of  Nicholas  county 
against  the  life  tenant  and  remainder-men 
In  esse,  seeking  a  confirmation  of  his  action. 
It  was  averred  and  sufficiently  shown  that> 
the  sale  was  an  advantageous  one.    To  thlr^ 
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6uit  the  purcbaeer,  appellant,  intervened, 
raising  the  question  of  the  right  ot  the  trus- 
tee to  make  the  sale.  The  circuit  court  ad- 
judged the  contract  enforceahle,  and  decreed 
its  specific  performance.  The  court  further 
adjudged  that  ^,000  of  the  purchase  price 
be  paid  into  court  for  reinvestment,  uudur 
tlie  will  of  Wilson,  and  that  the  remaining 
$3,000  be  paid  to  the  life  tenant,  Mrs.  Lee. 
The  questions  for  deicision  are:  (1)  Did  the 
trustee  have  the  power  to  sell  and  convey 
title  to  the  lot?  and  (2)  was  the  whole  of  the 
purchase  price  realized  the  principal  fund, 
or  was  the  excess  above  the  original  $4,000 
"profits,"  as  contemplated  by  the  will? 

A  trustee  with  title,  and  invested  by  the 
instrument  creating  the  trust  with  the  power 
to  change  the  investment,  has  the  right  to 
sell  and  convey  the  title  to  the  trust  prop- 
erty. Taylor  v.  King,  8  Am.  Dec.  746;  Reece 
V.  Allen,  48  Am.  Dec.  336;  Oale  v.  Menaing, 
64  Am.  Dec.  107;  1  Perry,  Trusts,  321,  334, 
335;  2  Perry,  Trusts,  787;  Bank  v.  Jefferson, 
88  Ky.  651,  11  8.  W.  767.  We  are  of  the 
further  opinion  that  the  will  above  quoted 
gave  to  the  trustee  the  Bame  power  and  con- 
trol over  the  trust  fund  as  it  gave  the  widow 
of  the  testator.  ■  It  Is  manifest  that  the  tes- 
tator Intended  that  the  income,  only,  from 
the  principal  fund  should  be  available  to  the 
life  tenants.  He  uses  the  words  "Interest" 
and  "profits"  as  synonymous  terms.  He  pro- 
vides that  "the  Interest  and  profits"  shall 
be  paid  to  the  life  tenant  "annually."  If 
the  trustee  had  continued  to  hold  the  house 
and  lot  until  the  life  tenant's  death,  it  would 
not  be  doubted  that  the  remaindei^men 
would  take  it  under  the  will,  without  refers 
ence  to  Its  then  value,  whether  greater  or 
less  than  $4,000;  for  It  represented,  and  In- 
deed was,  the  principal  set  apart  to  them 
by  the  will.  If  the  money  had  been  used  in 
buying  a  farm,  and,  after  the  purchase,  val- 
ues of  such  land  had  Increased  so  as  to  dou- 
ble the  cost,  would  It  be  supp-sed  that  in 
such  event  the  land  would  be  divided,  and 
the  life  tenant  given  one-half  of  it  as  prof- 
its? No  more  so  than,  if  values  had  shrunk, 
would  she  have  been  expected  to  make  good 
the  losses.  Suppose  the  Investment  had  been 
made  In  gold  coin  at  par,  which  had  for  any 
reason  risen  to  a  high  premium.  It  is  not 
to  be  supposed  that  the  premium  would  have 
belonged  to  the  life  tenant.  Such  accretions 
are  to  be  considered  part  of  the  capital,  the 
use,  rents,  or  interest  of  which  will  go  to 
the  life  tenant,  and  the  enhanced  capital  to 
the  remainder- men.  Underh.  Trusts,  228;  2 
Perry,  Trusts,  647;  Van  Dorea  t.  Olden,  97 
Am.  Dec.  660;  Uite's  Devisees  t.  Hite'a 
ISx'r,  98  Ky.  257,  20  6.  W.  778,  1A  L.  S.  A. 
178,  40  Am.  St  Rep.  189. 

The  Judgmeut,  in  so  far  afl  it  decrees  a 
specific  performance  ot  the  contract  of  sale. 
Is  aflElrmed.  In  so  far  as  it  adjudges  $3,000 
of  the  purchase  price  to  the  life  tenant,  it  is 
reversed.  Cause  Is  remanded  for  proceed- 
ings consistent  herewith. 


BAILEY  V.  RAILET  (two  cases).* 

(Oonit  of  Appeals  ot  Kentucky.    Jan.  81. 

1002.) 

ABSENT  DEFENDANTS  —  WASNINO  OBDER  — 
FALSE  STATEMENT  IN  AFFIDAVIT  AS  TO 
NONRESIOBNCB  OF  DEFENDANT— VALIDITY 
OF  JUDGMENT— NOTICE  TO  TAKE  DEPOSI- 
TIONS—SBRVIOB  <MJ  CORRBSFONDINO  AT- 
TORNEY—VALIDITY OF  APPOINTMENT  OF 
CORRESFONDINO  ATTORNEY. 

1.  In  an  action  by  the  wife  tor  a  divorce, 
her  residence  in  the  county  gave  the  court  ju- 
risdiction of  the  subject-matter,  and  a  wam- 
Ing  order  haviug  been  made  against  defendant 
upon  an  affidavit  filed  by  plaintiff  to  the  effect 
that  defendant  was  then  a  nonresident  of  the 
state,  and  believed  by  affiant  to  be  absent 
therefrom,  a  judgment  granting  the  relief 
sought  will  not,  in  the  absence  of  fraud,  be 
declared  void  upon  the  ground  that  defendant 
was  in  fact  not  a  nonresident,  it  being  provid- 
ed by  Civ.  Code  I'rac.  |  58,  snbsec  6,  that  the 
affidavit  for  a  warning  order  "unless  it  be  con- 
troverted by  defendant's  affidavit,  shall  be  suf- 
ficient evidence  of  the  facts  therein  as  stated 
tor  the  support  of  the  action,  as  well  as  of  the 
warning  order." 

2.  Defendant's  motion  to  modi^  the  judg- 
ment was  properly  overruled,  as  he  sought  to 
open  the  judgment  only  as  to  the  custody  of 
the  ciiild  of  the  marriage,  and  failed  to  show 
any  reason  why  the  mother,  to  whom  the  ens- 
tody  of  the  child  had  been  awarded,  was  not 
a  proper  person  to  have  control  of  the  child, 
or  that  he  was  able  or  prepared  to  care  for  the 
child. 

3.  Thott^  defendant  was  In  the  county  when 
notice  to  take  depositions  was  served,  it  was 
proper  to  serve  the  notice  on  the  corresponding 
attorney,  as  defendant  had  not  entered  his  ap- 
pearance. 

4.  The  tact  that  the  corresponding  atitomey 
had  a  desk  in  the  office  of  plaintUTs  attorneys 
is  not  sufficient  to  avoid  the  judgment,  there 
l>eing  no  improper  conduct  in  the  matter  of 
his  appointment,  or  lu  the  discharge  by  him 
of  his  duties. 

Appeal  from  drcutt  coort,  Fayette  cooaty. 

"To  be  olllclally  reported." 

Action  by  Mary  Railey  against  Ctaaries 
Elmer  Railey  for  divorce,  and  actlcMi  by 
Charles  Elmer  Railey  against  Mary  Railey 
for  divorce.  Judgment  overruling  motion  to 
vacate  Judgment  tqr  plaintiff  In  first-named 
action,  and  Judgment  for  dtfendant  in  sec- 
ond-named action,  and  Charles  ESmer  Kalley 
appeals.    Affirmed. 

Breckinridge  &  Shelby,  for  appellant 
Morton  &  Damall  and  Haael^g  &  Che- 
nault,  for  appeUee. 

O'RBAR,  J.  These  parties  were  married 
in  1884,  and  separated  in  1896.  A  male  child 
is  the  sole  issue  of  tiie  marriage;  Appel- 
lant left  Kentucky  in  October,  1898,  for  New 
York,  without  informing  his  wife  of  the  fact 
or  of  fats  intentiooa  He  remained  out  of  the 
state,  saving  one  or  two  short  vtadta,  tUI 
January.  1900.  In  November,  1889,  about  13 
months  after  the  abandonment,  ajipellee, 
who  conttaraed  to  reside  at  Lexington.  Ky.. 
their  former  Imme^  brought  this  suit  for 
divorce  and  custody  of  the  child,  alleging 
the  abandonment,  and  that  appellant  had 
fiailed  to  provide  support  tither  tor  hla  wife 

'Bflportcd  by  Bdwsrd  W.  HlaM,Bsq..*t  iherraak- 

(ort  bar,  and  tormerly  stat*  rapcrtar. 
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or  child.  He  was  proceeded  against  as  a 
nonresident,  the  requisite  affidavit  helng 
filed,  and  warning  order  regularly  made  by 
the  clerk,  and  an  attorney  appointed  to  cor- 
respond with  the  defendant  The  corre- 
sponding attorney's  letter  to  defendant  ap- 
prising him  of  the  pendency  and  nature  of 
tlie  suit  was  returned  uncalled  for  and  un- 
opened. Defendant  in  fact  had  no  notice  of 
the  pendency  of  the  suit.  He  returned  to 
Kentucky,  and  was  known  by  appellee  to 
have  returned,  I>efore  the  case  was  finally 
prepared.  Notice  to  take  depositions  against 
him  was  executed  on  the  corresponding  at- 
torney, and  defendant  was  not  given  actual 
notice  of  the  proceedings.  The  case  thus 
prepared  was  decided  in  favor  of  appellee, 
aud  she  was  granted  an  absolute  divorce 
and  custody  of  the  child.  A  few  days  there- 
after, and  while  the  court  yet  had  control 
over  the  Judgment  and  the  case,  appellant 
appeared  in  court  by  counsel  and  moved  the 
court  tn  set  aside  so  much  of  the  judgment 
as  awarded  the  custody  of  the  child  to  ap- 
pellee, auggeeting  that  the  Judgment  was 
void;  that  he  had  never  heard  of  the  pend- 
ency vf  the  suit  till  he  saw  a  newspaper  ac- 
count that  the  Judgment  bad  been  rendered; 
that  as  a  matter  of  fact  he  had  never  been 
a  nonresident  of  Kmtucky,  but  had  been 
temporarily  absent  on  business.  Affidavits 
were  filed  in  support,  and  in  resistance,  of 
appellant's  motion.  On  final  hearhig  the 
court  decltaied  to  set  aside  the  first  Judg- 
ment, and  rendered  a  Judgment  for  costs 
against  appellant  To  revise  the  last-named 
Judgment  the  first  of  these  appeals  is  prose- 
cnted. 

It  is  earnestly  insisted  that  this  reccurd 
shows:  (1)  That  appellant  was  not  in  fact 
a  nonresident  when  the  suit  was  filed  and 
judgment  rendered;  (2)  that  It  is  the  fact, 
and  not  the  statement  of  it  in  the  plaintiff's 
affidavit,  that  gives  the  court  Jiurlsdictlon  to 
proceed  by  warning  order;  (3)  that  this  fact 
may  be  shown  contrary  to  the  recitals  of  the 
record,  and  that  the  judgment  is  consequent- 
ly void.  These  propositions  are  said  to  in- 
volve that  fundamental  tenet  that  no  man 
shall  be  deprived  of  bis  life  or  property  with- 
out due  process  of  law,  which  means,  ac- 
cording to  the  argument,  "Ms  day  in  court" 
The  residence  of  the  wife  gives  the  court 
jurisdiction  of  the  subject-matter  of  this  suit 
(Ky.  St  {  2120).  and  the  defendant  may  be 
before  the  court  for  the  purposes  of  the  suit 
by  actual  service  of  summoos  on  him  by  an 
officer  autbiMized  by  law  to  serve  it,  or  by 
bis  voluntary  appearance,  or  by  warning  or- 
der. Section  G8,  Olv.  Code  Prac.  The  last 
method  is  authorized  only  In  case  the  de- 
fendant la  a  nonresident  (and  in  other  In- 
Btances  not  p»tinent  to  this  case).  Wheth- 
er the  defendant  is  a  nonresident  Is  a  fact 
to  t>e  determined  by  the  court  trying  the 
case,  aa  Is  every  other  fact  in  that  case. 
The  law  of  this  state  has  provided  how  the 
defendant's  person  may  be  subjected  to  the 


Jurisdiction  of  the  courts.  The  process  com- 
monly called  "publication"  is  an  order  in- 
dorsed by  the  clerk  upon  the  petition,  warn- 
ing the  defendant  to  appear  and  defend  the 
action  within  the  time  prescribed  by  the 
Code,  and  appointing  some  attorney  of  the 
bar  to  correspond  with  the  defendant,  that 
he  may  have  actual  notice  of  the  potdeocy 
of  the  suit,  and  of  its  character.  Before  tho 
clerk  Is  authorized  to  ent«  such  an  onXet, 
the  plaintiff  must  file,  or  there  must  be  filed 
for  him,  an  affidavit  stating  that  the  defend- 
ant is  a  nonresident  of  the  state,  and  be- 
lieved by  the  affiant  to  be  absent  therefrom, 
and  giving,  if  known,  his  post  office  address. 
Subsection  6  of  sectioD  58  of  the  Code  thus 
provides:  "An  affidavit  made  pursuant  to 
the  foregoing  provisloos  of  tiiia  seetlon,  un- 
less it  be  controverted  by  the  defendant's 
affidavit,  shall  be  sufficient  evidence  of  the 
facts  therein  stated  for  the  support  of  thi- 
action,  as  well  as  of  the  waialng  order." 
This  affidavit,  duly  made  and  filed.  Is  ex- 
pressly made  the  proof  ef  its  own  toBthful- 
nesB,  unless  denied  by  defendaat's  affidavit 
This  fact,  claimed  to  be  a  Jurisdictional  one, 
is  thus  establiabed  la  the  manner  provided 
by  law.  Being  so  establiabed,  earn  it  be  at- 
tacked otherwise  than  as  permitted  in  the 
section  quoted  above,  or,  at  farthest  as  pro- 
vided by  sections  of  the  Code  allowing  ap- 
plications for  new  trial.  Sections  342-344, 
518.  It  is  argued  that  it  would  be  a  mon- 
strous doctrine  to  say  that  one  in  fact  not 
a  nonresident  may  have  a  valid  Judgment 
rendered  against  him  by  a  court  of  this  state» 
without  service  of  process,  without  hds  ap- 
pearance, and  without  his  knowledge  of  the 
pendency  of  the  action;  that  to  allow  it  is 
to  authorize  his  proi>erty  to  be  taken  with- 
out his  having  had  a.  "day  in  court," — with- 
out due  process  of  law  as  guarantied  to  him 
by  the  constitution.  Constructive  service  of 
process,  though  not  employed  as  now  gen- 
erally in  use,  was  neverthdess  knovn  to  the 
common  law.  3  El.  Comm.  283-344.  It  is 
therefore  a  proceeding  "accfM'ding  to  the 
course  of  the  common  law."  Hahn  v.  Kelly, 
34  CaL  417,  04  Am.  Dec.  758.  The  law  of 
the  land  recognizes  It  as  one  of  the  aotbori- 
tative  methods  of  acquiring  Jurisdiction  of 
the  person  of  the  defendant  who  is  inter- 
ested in  the  subject-matter  of  litigation  al- 
ready within  the  court's  juriadictioD.  When 
and  how  it  shall  be  employed  are  natters 
of  statutory  regulation.  The  piwof  neces- 
sary to  'Bostaln  such  a  proeeedlag  mast  be 
passed  upon  by  the  court  trying  it,  .as  ivould 
the  proof  in  case  of  alleged  actual  service 
of  process.  When  this  proof  sajtifleB  the 
court  as  to  the  existence  of  Joriadietional 
facts,  whether  to  support  actual  or  coastruc- 
tlve  service,  it  must  l>e  taken  as  oocolusive 
till  Judgment  is  reversed  or  vacated  tn  a 
direct  proceeding.  To  hold  otherwiae  would 
be  to  subject  every  domestic  Judgment  of 
courts  of  superior  juri8di<^on  to.  liability  to 
collateral  attack  at  any  time,  and  reciteia- 
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of  the  record  would  be  of  no  value,  and 
afford  no  protection.  Titles  resting  upon,  or 
growing  out  of,  Judicial  proceedings  would 
be  tbe  least  secure  of  all.  The  defendant  Is 
-not  without  remedy.  In  all  cases  except 
when  divorce  Is  granted,  and  in  so  far  only 
as  the  divorce  Is  concerned,  the  defendant 
may  within  a  limited  time  prosecute  an  aj;>- 
peal  to  reverse  the  Judgment  If  erroneous, 
or  for  a  new  trial  after  the  term  has  ex- 
plred;  and,  of  course.  In  any  case  for  a  new 
trial  during  the  term.  Society  has  found  no 
safer  way  to  adjust  conflicting  claims  and 
disputes  of  litigants  than  by  submitting 
them  under  certain  formalities  to  the  deci- 
sion of  such  tribunals,  disinterested,  learn- 
«d,  and  painstaking.  The  presumption  Is 
-the  courts  will  not  adjudge  against  a  party 
unless  the  facts  shown  in  the  record,  and 
•the  law.  Justify  it  We  know  that  Justice 
frequently,  too  frequently,  miscarries,  wheth- 
■er  by  the  erroneous  Judgm^it  of  the  court, 
the  bias  of  the  jury,  the  false  evidence  of 
-the  litigant,  or  innocent  mishap  destroying 
.or  preventing  evidence  of  the  truth.  To  the 
loser  It  is  all  alike,  whatever  the  cause. 
Gould  it  be  safely  asserted  that  the  error 
of  the  court  In  finding  a  fact  to  exist  that 
In  reality  did  not  should  vitiate  a  Judgment 
more  readily  than  any  other  cause  by  which 
an  erroneous  conclusion  may  have  been 
reached?  "As  the  law  cannot  administer 
abstract  Justice  to  all  the  parties,  it  is  at 
liberty  to  pursue  such  a  course  as  will  best 
subserve  public  policy.  •  •  »  The  hard- 
ship arising  from  an  erroneous  or  Inadvert- 
ent decision  upon  Jurisdictional  questions  Is 
no  greater  than  that  issuing  from  an  erro- 
neous or  Inadvertent  decision  upon  other 
matter."  Freem.  Judgm.  §  134.  The  inter- 
ests of  the  individual  must  yield  to  the  in- 
terests of  society  when  they  come  Into  con- 
flict It  Is  of  more  Importance  to  society 
that  the  verity  of  Judgments  of  courts  of 
record  should  be  upheld  when  rendered  In 
apparent  conformity  to  legal  requlremMits 
than  that  abstract  Justice  may  be  done  to 
the  particular  litigant  We  do  not  decide 
that  for  a  fraud  practiced  by  the  successful 
party  in  procuring  a  Judgment  it  may  not 
be  set  aside  In  a  proper  proceeding  for  that 
purpose  by  the  Injured  one,  nor  do  we  de- 
cide that  If  the  appellee  In  this  case  bad 
known  in  fact  that  the  appellant  was  not 
a  nonresident  when  her  suit  was  brought 
and  had  misstated  that  fact  for  the  purpose 
of  preventing  his  knowing  of  the  pendency 
of  the  action  and  making  defense  thereto, 
that  the  Judgment  would  have  been  conclu- 
sive against  him  In  a  direct  attack  upon  It 
to  set  It  aside  because  of  these  facts.  We 
conclude  that  while  It  Is  the  fact  of  nonresi- 
dence  that  authorizes  a  warning  order,  In 
lieu  of  actual  service,  yet  the  proof  of  the 
existence  of  that  fact  must  be  passed  upon 
first  by  tbe  court  in  which  tbe  suit  Is 
brought;  and,  under  the  Oode,  the  uncontro- 
verted  affidavit  of  the  plaintiff  (whether  It  be 


subsequently  shown  that  It  was  not  true)  is 
such  proof  as  to  authorize  the  court  to  pass 
Judgment  on  the  case;  and  that  then  tbe  de- 
fendant's remedy  is  by  appeal,  or  motion  to 
vacate,  or  for  a  new  trial,  where  these  rem- 
edies are  applicable.  Newcomb's  Ex'rs  t. 
Newcomb,  13  Bush,  544,  28  Am.  Rep.  222,  we 
think  is  in  accord  with  these  views,  though 
the  main  question  there  decided  is  not  here 
presented. 

While  the  circuit  court  had  power  to  va- 
cate the  Judgment  In  this  case  appellant's 
motion  for  that  purpose  was  made,  and  his 
defense  heard  and  considered.  The  evidence 
was  conflicting  whether  he  was  In  fact  a 
nonresident  There  was  no  allegation,  nor 
effort  to  prove,  a  fraudulent  concealment  ot 
the  truth,  or  perversion  of  the  facts,  so  as 
to  deceive  the  court  into  taking  jurisdiction 
of  the  case.  Certainly  appellant's  conduct 
was  such  as  to  reasonably  lead  ai^ellee  to 
believe  that  be  had  taken  up  his  residence 
In  New  York.  She  did  brieve  it  The  salt 
appears  to  have  been  begun  in  good  faitli 
and  In  every  way  to  have  met  the  require- 
ments of  the  law.  After  appellant's  appear- 
ance, which  he  said  was  for  the  sole  purpose 
of  opening  the  Judgment  as  to  the  custody  ot 
the  child,  then  about  two  years  old,  he  fail- 
ed to  show  any  reason  why  its  mother  was 
not  a  proper  person  to  have  control  of  it  nor 
that  he  -was  able  or  prepared  to  care  for  It 
Being  then  before  the  court  and  being  unable 
to  show  any  reason  why  the  court  should 
have  entered  a  different  Judgment  from  tbe 
one  of  which  he  was  complaining,  it  -vras 
not  Impropw  for  the  court  to  dispose  of  the 
matter  by  merely  overruling  his  motion  to 
modify. 

Although  the  defendant  was  in  the  count; 
when  the  depositions  were  being  taken,  and 
when  the  notice  was  served,  It  was  proper 
and  necessary,  under  section  630  of  the  Civil 
Code  of  Practice,  that  where  the  defendant 
had  not  appeared  In  the  action,  the  service 
should  have  been  upon  the  corresponding  at- 
torney appointed  by  the  clerk.  The  corre- 
sponding attorney  was  a  young  lawyer,  Mr. 
Oastineau,  having  a  desk  In  the  office  ot 
plalntiCTs  attorneys.  He  was  appointed  by 
the  clerk,  without  suggestion  from  the  plain- 
tiff or  her  counsel,  so  far  as  is  shown,  and 
appears  to  have  done  all  that  any  other  prob- 
ably could  to  notify  defendant  of  the  salt 
There  is  no  suggestion  of  improper  conduct 
either  in  the  matter  of  the  appointment  of, 
or  In  the  discharge  of  the  duties  by,  this  at- 
torney. And  while  it  would  have  been  bet- 
ter, perhaps,  for  the  clerk  to  have  appoint- 
ed some  one  for  this  office  entirely  removed 
from  the  appearance  of  influence  of  plain- 
tiff's counsel,  the  mere  fact  that  he  was  of- 
flclng  with  them  cannot  operate  to  avoid  tbe 
Judgment  In  the  case. 

Tbe  secnnd  suit  and  appeal,  grow  out  of 
the  same  facts  as  the  first  one  decided  above. 
in  which  appellant  sued  for  a  divorce  from 
appellee,  alleging  abandonment  and  seekins 
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tb«  custody  of  tbe  child.  In  this  suit,  appel- 
lant treats  tbe  former  Judgment  as  void.  It, 
hotrerer,  la  pleaded  in  bar.  The  petition  was 
dismissed. 

It  follows  from  what  has  been  said  above 
that  both  Judgments  most  be  afiSrmed. 


ILLIKOIS  OBNT.  R.  CO.  t.  HANBERBX.t 

(Ooart  of  Appeals  of  Kentucky.     Jan.  29, 

1902.) 

CARRIBRS— DCT7  TO    PASSKNOBR— ALIGHTINO 
FROM   TRAIN  BEFORE  REACHING  STA- 
TION—SPECIAL  DAMAQBS. 

1.  Plaintiff  baring  taken  passage  on  a  train 
which  did  not  stop  at  the  station  for  which  he 
had  a  pass,  the  conductor  told  him  that  the 
train  would  slow  up  there,  so  that  be  might 
fret  off  safely,  and  later  told  him  that  they 
were  nearly  to  the  station,  soon  after  which 
tbe  engine  whistled,  and  the  conductor  beck- 
oned to  him  from  the  end  of  the  coach.  Ooing 
to  the  end  of  tbe  coach,  and  not  Bering  tbe 
conductor,  bat  finding  the  door  open,  be  swnng 
off  in  the  dark,  thinking  they  were  near  the 
station,  when  in  fact  they  were  two  or  three 
hundred  yards  from  that  point,  and  the  train 
was  croflsing  a  high  trestle  at  the  rate  of  about 
20  miles  an  hour.  Beld,  that  there  was  no 
negligence  on  the  part  of  the  carrier. 

2.  Eiridence  as  to  doctors'  bills  paid  by  plain- 
tiff was  not  admissible,  and  it  was  error  to  in- 
struct the  jury  to  include  them  in  Its  verdict, 
in  the  absence  of  any  allegation  of  such  spe- 
cial damages  in  the  petition. 

Appeal  from  circuit  court,  Lyon  county. 

"Not  to  be  ofBclally  reported." 

Action  by  T.  T.  Hanberry  against  the  Illi- 
nois Central  Railroad  Company  to  recover 
damages  for  personal  Injuries.  Judgment 
for  plaintiff,  and  defendant  ai^eala.  Revers- 
ed. 

Wilson  ft  James,  Darby  &  Gates,  and  Pir- 
tle  &  Trabne,  for  appellant.  Molloy  &  Utley, 
Jno.  K.  Hendrick,  and  Hazelrigg  &  Chenault, 
for  appellee. 

O'REAR,  J.    Appellee  was  a  passenger  on 

appellant's  south-bound  night  train  from 
Louisville,  with  a  pass  for  EddyvlUe,  at 
which  place  the  train  was  scheduled  not  to 
stop.  Appellee  offered  to  pay  the  fare  from 
Eddyvllle  to  Kuttawa,  where  the  train  would 
stop,  which  was  about  2^6  miles  beyond  Ed- 
dyvlUe. The  conductor  waived  the  right  to 
collect  the  fare.  At  Princeton  an  order  was 
received  to  meet  the  north-bound  train  at 
Eddyrllle,  and  after  leaving  Princeton  the 
conductor  told  appellee  of  the  order,  and 
that  If  the  north-bound  train  should  not  stop 
on  tbe  siding  at  Eddyvllle  when  he  arrived 
there  his  train  would  have  to  stop  there,  and 
appellee  could  get  off.  So  far  there  Is  no  dis- 
pute as  to  the  facta.  Appellee  avers  in  his 
pleading  and  testified  on  the  trial  that  the 
conductor  also  told  him  that.  If  the  north- 
bound train  should  be  at  Eddyvllle  when  he 
arrived  there,  his  train  would  not  stop,  but 
would  slow  up  so  be  might  get  oflT  safely. 
Later,  he  (the  conductor)  told  him  they  were 
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nearly  to  Eddyvllle,  and  not  to  go  to  sleep 
again,  and  that  soon  after  that  tbe  engine 
whistled,  and  the  conductor  beckoned  to  him 
from  the  end  of  the  coach.  Appellee  went 
to  the  end  of  the  car  where  he  had  last  seen 
the  conductor,  but  he  was  not  in  sight.  He 
found  the  door  open,  and,  thinking  they  were 
near  the  station,  be  swung  off  In  the  dark. 
The  train  was  traveling  at  tbe  rate  of  about 
20  or  25  miles  an  hour.  Instead  of  being  at 
the  station,  the  train  lacked  two  or  three 
hundred  yards  of  having  reached  that  point, 
and  at  the  time  of  appellee's  leap  was  cross- 
ing a  high  trestle.  Appellee  said  that  he  at 
once  realized  his  mistake,  and  lost  conscious- 
ness. This  was  about  3  o'clock  In  the  morn- 
ing. He  was  found  about  6  o'clock  In  the 
morning  by  trade  walkers,  lying  tmder  tbe 
trestle,  with  both  legs  broken  between  the 
knees  and  the  hips,  elbow  fractured,  and  an 
injury  upon  his  bead.  The  terrible  accident 
has  left  blm  a  complete  cripple,  at  least  for 
a  number  of  years. 

This  was  all  the  evidence  for  appellee, 
and  all  tbe  evidence  as  to  neglect  against 
the  company.  The  appellant  at  this  stage  of 
the  trial  moved  tbe  court  for  peremptory  In- 
struction to  find  for  It,  which  was  overruled. 
We  are  of  opinion  that  this  was  error.  The 
facts  stated,  as  shown  by  appellee's  evi- 
dence, were  totally  Insufficient  to  fasten  any 
degree  of  negligence  upon  appellant 

In  the  petition  and  amended  petition 
where  negligence  Is  charged,  and  the  per- 
manent Injury  and  tbe  sufferings  of  plain- 
tiff are  stated  and  relied  on  as  a  basis  of  a 
recovery  herein,  no  effort  was  made  to 
charge  the  defendant  with  special  items  of 
expense  in  tbe  nature  of  special  damages, 
such  as  doctors'  bills.  On  tbe  trial  the  court 
permitted  testimony  that  the  bills  of  the  phy- 
sicians attending  appellee  on  account  of  this 
Injury  were  reasonably  worth  |500,  and  In- 
structed the  Jury  to  find  for  appellee  such 
sum  as  he  may  have  sustained  In  damages. 
Including  necessary  expenses  incurred  for 
medical  attention  brought  about  by  reason 
of  the  injuries  sustained.    This  was  error. 

The  Judgment  Is  therefore  reversed,  and 
this  case  Is  remanded,  with  instructions  to 
award  appellant  a  new  trial  of  this  action, 
and  for  further  proceedings  not  Inconsistent 
herewith.    Whole  court  sitting. 


BOARD  OP  INTERNAL   IMPROVEMENT 

FOR  LINCOLN  COUNTY  v.  MOORE'S 

ADM'R.J 

(Court  of  Appeals  of  Kentucky.     Jan.  80, 

1902.) 

HUSBAND   AND   WIFE-COMPBTBNCT   A3   WIT- 
NESSES—RIGHT  TO  FILE  AMENDED  ANSWER 
-TAKING  JURY  TO  COURT  HOUSE  TARD  TO 
RECEIVE    EVIDENCE— EXCESSIVE  VERDICT. 
1.  Under  Civ.   Code  Prac.   |  606,   providing 
that  neither  husband  nor  wife  shall  testify  for 
tbe  other,  "except  in  an  action  for  lost  bag- 
gage or  its  value  against  a  common  carrier, 

'Reported  br  Edward  W.  Hlnes,  Esq.,  ot  the  Frank* 
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an  iiui):eeper,  or  a  wrongdoer,"  and  "except  in 
actions  which  ini|;ht  have  been  brought  b^  or 
against  the  wife  if  the  had  been  anmamed," 
the  wife  may  testify  for  plaintiff  in  an  action 
by  the  husband  aa  adauoiatrator  to  recover 
damagea  for  the  death  of  their  infant  child, 
alleged  to  bare  resulted  from  defendant's  neg- 
ligence, as  she  might,  if  unmarried,  have  qnaU- 
ted  aa  administrator  and  brought  the  action, 
or  a  stranger  might  have  qualified  as  admia- 
istrntor  and  brought  the  action,  in  either  of 
which  events  she  would  have  been  a  compe- 
tent witness  for  plaintiff;  and  this  is  true 
tbough  she  and  the  husband  are  joint  bene- 
ficiaries of  the  recovery,  as  she  may  testify  in 
her  own  behalf,  and  the  fact  that  the  husband 
has  an  equal  interest  with  her  does  not  render 
her  incompetent  as  a  witness. 

2.  It  seems  Uiat  the  mere  fact  that  the  a^ 
tion  is  against  a  "wrongdoer"  is  euffident  to 
render  the  wife  conipetenit  as  a  witnesfs,  aside 
from  any  other  reason. 

3.  In  an  action  against  a  turnpilca  road  com- 
pany to  recover  damages  for  a  death  resulting 
from  negligence  in  the  management  of  defend- 
ant's toll  gate,  defendant  having  by  its  orig- 
inal answer  alleged  that  it  was  in  charge  of 
the  road  and  gate  ait  the  time  of  the  negligence 
complained  of,  the  court  did  not  abuse  its  dis- 
cretion in  refusing  to  permit  defendant  to  file 
an  amendment  alleging  that  the  persons  in 
charge  of  the  gate  at  that  time  had  no  an- 
thority  to  handle  it,  as  the  amendment  was  not 
offered  until  after  one  trial  had  been  had,  and 
defendant  did  not  oSfer  on  that  trial  to  prove 
by  its   witne&ses  who  were  lo  charge  of  the 

Snte  that  they  did  not  )iav«  authority  to  ban- 
le  it. 

4.  The  court  did  not  abuse  its  discretion  in 
erniittiug  the  jury  to  be  taken  to  the  court 
ouse  ^ard  to  Me  a  horse  and  ^aeton  offered 

by  plaintiff  as  evidence. 

5.  A  verdict  for  f  15,000  for  the  death  o(  a 
girl  14  years  of  age  is  so  excessive  as  to  Indi- 
cate passion  or  prejudice. 

Appeal  from  circnit  court,  Oaaey  county. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  Delia 
Moore  against  the  board  of  Internal  improve- 
ment for  Lincoln  county  to  recover  damages 
for  the  death  of  plaintiff's  intestate.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

R.  J.  Breckinridge,  W.  O.  Weiai,  and  G. 
R.  McDowell,  for  appellant  Robt  Harding, 
John  W.  Rawlins,  Stone  Sc,  Stone,  and  Em- 
met y.  Pui7ear,  for  appellee. 

PAYNTER,  J.  Delia  Moore,  a  girl  about 
14  years  of  age,  in  company  wltb  ber  motb- 
er,  was  riding  In  a  phaeton  over  appellant's 
turnpike  road,  and  while  in  the  act  of  driv- 
ing under  its  gate  the  top  of  the  pbaeton 
was  caugbt  by  the  pole,  which  lifted  the  front 
wheels  from  18  to  20  inches  above  the 
ground;  whereupon  the  girl  either  Jumped  or 
was  thrown  to  the  ground,  receiving  injuries 
from  which  she  shortly  died. 

Tlie  testimony  offe'red  by  the  appellee  tend- 
ed to  show  that  the  party  In  charge  of  the 
pole  raised  it  so  as  to  admit  the  safe  pas- 
sage of  hors«  and  phaeton,  but  after  the 
horse  bad  passed  under  it  be  pulled  the  pole 
down  so  as  to  catch  under  the  top.  of  the 
I>baeton,  and  against  the  upright  pieces 
which  supported  it,  thus  causing  the'  Injury. 
The  appellant  offered  testimony  which  cou- 


I  duced  to  show  that  Delia  Meore  wm  drlvhv; 
the  horse;  that  she  an>roacbed  the  gate  at  a 
speed  from  sfx  to  eight  miles  pa:  hour: 
that  before  the  pole  could  be  raised  auffldent- 
ly  high  to  admit  the  pyawge  of  the  horse  and 
phaeton,  and  while  at  the  speed  stated,  she 
struck  the  pole. 

There  were  facts  and  circumstances  de- 
veloped In  the  case  which  tend  tp  support 
the  theory  of  the  appellee  as  to  how  the 
injury  was  received.  The  phaeton  was  offer- 
ed In  evidence  with  the  view  of  showing  that 
it  could  not  have  struck  the  pole  while  be- 
ing drawn  at  the  rate  of  speed  claimed  by 
the  appellant  without  reeeiving  more  injury 
than  It  bore  evidence  of  iiaviug  received,  for 
It  seemed  to  have  been  Injured  very  slight- 
ly. 

Several  grounds  are  urged  tor  a  reversal, 
and  we  will  notice  them  In  the  order  present- 
ed. It  is  Insisted  that  the  verdict  Is  fla- 
grantly agahtst  the  weight  of  the  evideoce. 
Juries,  undOT  our  system  of  laws,  are  made 
the  Judges  of  the  facts  in  common-law  ac- 
tions. They  see  and  hear  the  witnesses  tes- 
tify, and  weigh  all  clrcumstavces  and  physi- 
cal facts  admitted  in  evidence,  and  circum- 
stances or  physical  facts  may  aometimes 
serve  to  demonstrate  the  iBaecunicy  af  the 
testimony  of  sevo-tJ  wltnei^se^  A  Jury  may 
render  a  verdict  based  upon  the  testimony  of 
one  witness,  supported  by  circumstances,  al- 
though the  testimony  of  several  witnesses 
tends  to  support  the  opposing  condosion.  In 
such  cases  the  court  should  not  disturb  the 
finding  of  the  Jury.  We  do  not  thhik  that 
the  verdict  is  so  against  the  weight  of  the 
evidence,  if  at  all,  that  we  should  set  It  aside 
for  that  reason. 

The  father  of  th«  decedent  qualified  as  her 
personal  representative^  The  father  and 
mother  are  each  entitled  to  one-half  of  the 
amount  of  any  recovery  which  may  be  bad 
In  this  case.  The  mother  is  equally  inter- 
ested  in  the  case.  Had  she  been  a  widow  or 
never  married,  she  would  have  been  entitled 
to  all  the  recovery  in  the  action.  In  such 
case  she  would  have  been  entitled  to  qualify 
as  the  personal  representative.  It  is  insist- 
ed that  she  is  not  a  competent  witness,  be- 
cause her  husband  is  interested  in  the  recov- 
ery. Section  G05,  Civ.  Code  Prac,  provides 
that,  subject  to  the  exception  and  i^aodlfica- 
tion  contained  in  section  606,  every  person  Is 
competent  to  testify  for  himself  or  another. 
In  reference  to  the  testimony  of  husbaad 
and  wife,  section  606,  Id.,  reads  as  follows: 
"Nor  shall  either  of  them  testify  against  tbe 
other.  Nor  ahall  either  of  them  testify  tot 
the  other,  except  In  an  action  tor  lost  bag- 
gage or  its  value  against  a  common  carrier, 
an  innkeeper,  or  a  wrongdoer,  and  In  su(I> 
action  either  or  both  of  them  may  testify; 
aiid,  except  In  actions  which  might  have 
been  brought  by  or  agaloat  tbe  wife,  if  sb^ 
had  l>een  unmarried,  and  in  such  actions  <>l- 
ther,  but  not  both,  of  them  may  teatlfy.  And 
except  that  when  a  husband  or  a  wife  la  act- 
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ing  as  agent  for  his  or  her  ctmaort,  either  of 
them  may  testify  as  to  any  matter  connect- 
ed -with  such  an  agency."  If  the  position 
of  eonnsel  for  the  appellant  be  correct,  then 
both  hnsband  and  wife  wonld  be  Incompe- 
tent to  testify  In  the  action  for  the  joint  ben- 
efit of  both,  with  certahi  exceptions  specified 
in  the  section  qnoted.  But  that  section  ex- 
pressly provides  that.  In  actions  which  might 
hare  been  brought  by  the  wife  If  she  had 
been  unmarried,  either  she  or  her  husband 
may  testify.  As  we  hare  said,  had  the  wlf« 
been  nnm&rrled,  she  could  have  qualified  as 
the  personal  representative  and  maintained 
the  action,  and,  this  being  true,  she  Is  a  com- 
petent witness  In  the  case.  The  husband  Is 
acting  In  a  fiducial  capacity,  and  prosecut- 
ini?  the  action  for  the  benefit  of  himself  and 
wife.  The  wife  Is  a  competent  witness  In 
tills  case,  the  same  as  If  she  would  have 
leen  had  the  action  been  Ijrought  by  herself 
and  husband.  Her  relation  to  the  subject  of 
the  controversy  Is  exactly  the  same  aa  It 
would  have  been  had  some  other  than  her 
husband  qualified  as  personal  representative. 
From  the  nature  of  the  case,  the  Interest  of 
tlie  husband  and  wife  cannot  be  severed  In 
the  prosecution  and  recovery  In  the  action. 
It  cannot  be  that  the  legislature  meant  to 
exclude  the  wife  as  a  competent  witness  In 
her  own  behalf,  simply  because  the  husband 
has  a  joint  and  eqnnl  Interest  in  the  recov- 
ery. To  80  hold  would  do  violence  to  the 
langruage  and  spirit  of  the  section,  which  au- 
thorizes a  married  woman  to  testify  for"  her- 
self. We  think  that  the  conclusion  we  have 
reached  finds  support  In  Wise  v.  Foote,  81 
Ky.  14.  If  we  were  fneorrect  In  the  conclu- 
!>ion  we  have  reached.  It  could  be  plausibly 
nrgaed  that  she  was  a  competent  witness, 
l>ecause  this  Is  an  action  against  an  "alleged 
wrongdoer."  Under  section  666,  Civ.  Code 
Prac,  both  of  them  may  testify  in  an  action 
against  a  wrongdoer. 

It  is  nrged  that  the  court  erred  in  refns- 
Inj;  to  permit  the  amendments  to  the  answer 
To  be  filed,  one  of  which  was  offered  Decem- 
ber 8,  1898^  and  the  other  April,  1800.  In 
the  petition  as  amended  It  was  averred  that 
at  the  time  of  the  accident  the  defendant 
was  tben  and  there  in  charge  of  the  road  and 
gate,  and  engaged  In  the  management  of 
same.  This  case  was  first  tried  in  August, 
1808,  at  which  time  the  averment  quoted  had 
lie«n  made.  By  the  amendments  offered, 
the  defendants  sought  to  escape  liability  by 
denying  the  authority  of  th«  party  in  charge 
of  the  gate  to  manipulate  It  at  the  time  the 
injury  was  inflicted.  In  the  first  amendment 
(•Ifered  no  reason  was  given  for  falling  to 
xooner  present  it.  In  the  second  amendment 
it  Is  said  the  failure  to  sooner  file  It  was  the 
fMult  of  a  "mistake  or  Inadvertence."  On 
the  first  trial  the  parties  in  charge  of  the  gate 
were  witnesses  for  the  appellant,  and  it  did 
not  even  offer  to  prove  by  them  that  they 
did  not  have  authority  to  handle  the  gate 
and  c<^ect  tolls.    The  appellant  knew  the 


day  the  accident  occurred,  as  well  as  on  the 
days  on  which  the  amendments  were  offered, 
whether  or  not  those  in  charge  of  the  gate 
at  the  time  of  the  accident  were  so  autbor- 
hsed  to  be.  In  our  opinion,  the  court  did  not 
abuse  its  discretion  in  denying  appellant  tU« 
right  to  file  the  ana«ndments  to-  Its  answer. 

It  is  urged  that  the  court  erred  In  takin? 
.the  jury  to  the  court  house  yard  to  see  the 
horse  and  phaeton,  and  hear  the  proof  of  Its 
Identification,  ns  the  one  which  was  la  use 
at  the  time  of  the  accident.  The  attorneys 
for  the  appellant  were  present  at  the  time 
the  Jury  looked  at  the  borae  and  phaeton, 
and  heard  the  testimony  as  to  their  identifi- 
cation. Counsel  for  the  appellant  supposed 
that  the  court  allowed  the  Jwry  to  see  the 
horse  and  phaeton  by  reason  of  seetlon.  318, 
Civ.  Code  Prac,  which  reads  as  follows: 
"Whenever,  in  the  optoion  of  the  court,  it  la 
proper  for  the  Jury  to  have  a  view  of  real 
property  which  is  the  subject  of  Utigatien, 
or  of  the  place  In  which  any  material  fact 
occurred,  it  may  order  them  tO'  be  conducted 
in  a  body,  under  the  charge  of  an  officer,  to 
the  place,  which  shall  be  shown  to  tbem  by 
some  person  appointed  by  the  court  for  that 
purpose.  While  the  Jnry  are  tlma  abcnnt  no 
person,  otbec  than  the  person  so  appointed, 
shall  apeak  to  them  on  any  sabject  cennect- 
ed  with  tiie  trial."  Seal  propectgr  was  not 
in  Uttsatlon;  therefore  the  Jury  was  not  tak- 
en to  see  real  property  in  litigation,  nor  was 
It  taken  to  the  place  wheie  an^  material 
fact  occurred.  The  court  wias  not  tustlng  n«- 
der  section  3X8,  Civ.  Code  Prac.  The  plain- 
tiff was  simply  offerbig  l^e  horse  and  phoe- 
ton  In  evMsD<»  before  the  jury,  just  upou 
the  same  prlndide  that  a  map  or  bloelc  f  nxm 
a  tree  may  be  offered  Im  evldieacB.  The 
court  ccnld  have  commenced  amnl  conelurteil 
the  case  In  the  court  house  yard  or  la  any 
room  of  the  couct  boose  he  chose  t»  s^ect. 
We  do  not  think  that  the  court  erred  Iji  the 
exercise  of  its  discretion. 

There  is  hot  one  qnestion  remaining,  ami 
that  is  as  to  whether  the  verdict  riiould  be 
set  asMe  npen  the  ground  that  it  waa  ex- 
cesstve.  The  verdict  was  fer  $15t000.  Un- 
der the  facts  proven  in  this  case,  we  are  of 
the  opinion  that  the  verdict  indicates  that  It 
is  the  result  of  prejudice  or  passion,  and 
therefore  the  Judgment  Is  reversea  for  pro- 
ceedings coBBlstent  with  this  opinion. 


SHACKELFORD,  Clerk,  v.  FHILI.IPS.i 

(Oourt  of  Appeals  of  Kentucky.     Jan,  29. 

1902.) 

FEES— CORRECTION  OF  ILLEGAL  FHH  BILL- 
INJUNCTION  —  AFPBLLATH  JUHISDIJCTION  — 
CHARGB  BY  CL.SRK  OF  COURT  OF  APPEALS 
FOR  LOAN  OF  TRANSCRIPT  A3  FOR  COPT. 

1.  While  the  circuit  court  has  no  jurisdic- 
tion to  enjoin  the  collection  of  an  execution  for 
costs  issued  upon  a  j«idgment  of  the  court  of 

'Reported  by  Edward  W.  Hlnes,  E8q.,oI  the  Fraakr> 
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appeals,  it  |ias  lurisdlctian  to  enjoin  the  col- 
lectiou  of  a  fee  bill  issued  hj  the  cleric  of  the 
coutt  of  appeals^  on  the  ground  that  it  contains 
an  itetn  for  which  the  aervices  have  not  been 
tendered:  and  this  ia  true  notwithstanding  Ks, 
St.  a  1758,  1759,  provide  a  summarr  remedy 
by  application  to  the  circuit  judge,  without 
pleadings,  for  the  correction  of  an  illegal  fee 
bill  of  any  otilcer,  and  for  an  order  to  stay 
proceedings  on  such  fee  bill,  as  that  remedy 
was  not  intended  to  be  exclusive. 

2.  As  a  judgment  restraining  the  collection 
of  a  fee  bill  is  not  a  judgment  for  the  recovery 
of  money  or  property,  an  appeal  lies  therefrom 
though  the  value  in  controversy  be  less  than 
1200. 

8.  The  clerk  of  the  court  of  appeals  may 
charge  for  a  copy  of  the  transcript,  though  no 
copy  was  in  fact  made,  if  there  was  instead  a 
loan  of  the  original  transcript. 

Appeal  from  circuit  court,  Marlon  county. 

♦"To  be  officially  reported." 

Action  by  Eusebla  Q.  PhilUps  against  B. 
J.  Shackelford,  clerk,  to  enjoin  the  collec- 
tion of  a  fee  bill.  Judgment  for  plaintiff, 
«nd  defendant  appeals.    Reversed. 

Thompson  &  Spalding  and  Hazelrlgg  ft 
Chenault,  for  appellant  John  McChord,  for 
appellee. 

DU  RELLB,  J.  In  April,  1900,  appellant, 
as  clerk  of  the  court  of  appeals,  Issued  a 
fee  bill  against  appellee,  Phillips,  for  fees 
claimed  to  be  due  appellant  amounting  to 
fll4.06,  on  the  appeal  of  Eusebla  Q.  Phil- 
lips against  R.  A.  Burton,  reported  in  62  S. 
W.  lOU.  Before  the  fee  blU  was  placed  In 
the  hands  of  the  sheriff  appellee  paid  the 
clerk  all  of  the  bill  except  the  Item  of 
$105.30  charged  for  copy  of  transcript,  con- 
ceded not  to  have  been  made  by  the  clerk; 
the  actual  serrlce  being  a  loan  of  the  origi- 
nal transcript  to  counsel  for  appellee,  who 
was  appellant  in  that  case.  The  sheriff  of 
Marlon  county,  under  the  direction  of  the 
clerk,  levied  tiie  fee  bill  upon  Mrs.  Phil- 
lips' horse  and  baggy,  whereupon  she  and 
her  husband  brought  suit  in  the  Marlon  cir- 
cuit court  to  enjoin  Shackelford  and  the 
sheriff  from  proceeding  to  a  sale  under  the 
levy.  A  recovery  for  damages  was  also 
sought  Upon  final  hearing,  the  trial  court 
perpetuated  the  temporary  injunction  which 
had  been  granted. 

The  first  question  Is  as  to  the  Jurisdiction 
of  the  Marion  circuit  court  It  being  argued 
that  a  motion  to  dismiss  ^or  want  of  Juris- 
diction should  have  been  sustained,  and  that 
the  only  remedy  waa  by  motion  before  this 
court  to  correct  the  fee  bill.  If  this  were 
an  execution  for  costs,  a  suit  to  restrain  a 
levy  and  sale  under  it  would  be  prohibited 
by  writ  from  this  court  as  held  in  Shackel- 
ford V.  Patterson,  62  S.  W.  1040.  But  the 
fee  bill  in  this  case  has  none  of  the  elements 
of  a  proceeding  tmder  a  Judgment  The 
officer  issuing  such  a  fee  bill  has  by  statute 
the  right  to  the  extraordinary  remedy  of  dis- 
tress to  enforce  its  collection,  but  In  grant- 
ing this  remedy  the  legislature  has  held  the 
officer  to  extraordinary  accuracy,  and  In  sec- 
tion 1754  et  seq.  Ky.  St,  has  provided  that 


a  single  illegal  charge  shall  render  the 
whole  bill  void,  has  imposed  a  penalty  for 
an  Ulegal  or  douMe  charge,  has  made  such 
charge  a  high  misdemeanor,  and  in  section 
1757  has  provided  for  an  action  for  dam- 
ages for  a  distress  made  by  virtue  of  a  fee 
bill  "if  it  contains  any  Ulegal  or  Impropw 
item,  or  an  item  for  which  the  services  have 
not  been  rendered,"  etc.  In  sections  1758 
and  1759  a  summary  remedy  is  provided  by 
application  to  the  circuit  Judge,  without 
pleadings,  for  the  correction  of  illegal  fee 
bills  of  any  officer,  and  for  an  order  to  stay 
proceedings  on  such  fee  bill  upon  the  pres- 
entation to  the  Judge  of  a  copy  of  the  fee 
bill  containing  the  Illegal  charge.  We  do 
not  think  that  the  grant  of  power  to  the 
circuit  Judge  by  such  summary  proceedings 
to  stay  proceedings  under  the  distress  until 
the  matter  is  determined  In  court  can  be 
held  to  deprive  the  court  of  pow^  upon  a 
regular  suit  in  equity  to  enjoin  the  collec- 
tion of  such  a  fee  bill,  to  grant  relief  by  in- 
junction. 

The  next  question  is  aa  to  the  Jurisdic- 
tion of  this  court  on  appeal,  it  being  claimed 
by  appellee  that  as  the  Judgment  restrained 
the  collection  of  a  fee  bill  less  in  amount 
than  $200  this  court  has  no  Jurisdiction. 
Upon  this  question  it  seems  to  us  we  have 
only  to  determine  whether  a  Judgment  en- 
joining the  collection  of  a  fee  bUl  is  a  Judg- 
ment for  the  recovery  of  money  or  property. 
If  not,  the  court  has  Jurisdiction;  for,  un- 
der the  statute,  it  had  appellate  Jurisdiction 
over  the  final  orders  and  Judgments  of  all 
courts  in  all  other  civil  cases  except  "ap- 
peals from  a  Judgment  for  the  recovery  of 
money  or  personal  property,  if  the  value  in 
controversy  be  less  than  $200,"  etc.  Ky.  St 
{860.  In  Ex  parte  Herrlck,  78  Ky.  24,  It 
was  held  that  an  order  allowing  and  certi- 
fying a  witness'  claim  to  the  auditor  for  pay- 
ment was  not  a  Judgment  for  money  or  per- 
sonal property,  within  the  meaning  of  the 
statute,  and  therefore  that  an  appeal  lay 
from  snch  an  order.  We  are  clearly  of  opin- 
ion that  a  Judgment  enjoining  a  sale  under 
distress  by  virtue  of  a  fee  bill  Is  not  a  Judg- 
ment for  the  recovery  of  money  or  per- 
sonal property,  within  the  meaning  of  the 
statute. 

There  remains  for  consideration  the  ques- 
tion whether  the  charge  in  this  case  waa  an 
illegal  one.  It  is  urged  on  behalf  of  ap- 
pellee that  it  is  clearly  forbidden  by  the 
statute,  as  being  "an  item  for  which  the 
services  have  not  been  rendered,"  and  that 
the  service  which  was  actually  rendered,  and 
compensation  for  which  is  sought  under  a 
charge  for  copy  of  transcript  viz.,  the  loan 
of  the  original  transcript  from  the  office, 
was  in  violation  of  the  clerk's  oath  of  office. 
The  majority  of  the  court,  however,  are  of 
the  opinion  that  whatever  might  have  been 
their  view  upon  this  question  as  an  original 
proposition,  the  opinion  of  Judge  Hines  in 
Parrish  v.  Ferguson,  83  Ky.  18,  and  the  opln- 
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Ion  of  Judge  Paynter  to  Minor  v.  Christie 
(Ky.)  65  S.  W.  826,  are  conclusive  In  favor 
of  the  clerk's  right  to  make  such  charge  for 
the  loan  of  the  original  transcript  The 
writer  does  not  concur  in  this  conclusion. 

For  the  reasons  given,  the  Judgment  is 
reversed  and  cause  remanded,  with  direc- 
tions to  dismiss  the  petition. 


CENTRAL  TRUST  &  SAFE  DEPOSIT  00. 
et  al.  V.  RESiPASS.t 

(Court   of  Appeals  of  Kentucky.      Feb.  4, 
1902.) 

PARTNERSHIP  IN  TRAINING  AND  RACING 
HOR8BS-CREDIT  TO  SURVIVING  PARTNER 
FOR  MONBT  PAID  OUT  AFTER  DISSOLUTION 
— UONBT  LOST  AT  GAMING— ACCOUNTING  OF 
PROFTTS  IN  ILLEGAL  BUSINESS. 

1.  The  baainesa  of  breeding,  training,  and 
racing  horaea  for  puraes  being  legal,  •  part- 
nership for  that  purpose  may  lie  settled  by  the 
chancellor. 

2.  A  surviving  partner  in  such  business  was 
entitled,  in  a  settlement,  to  credit  by  money 
paid  out  by  him  after  the  death  of  hia  copart- 
ner for  training  horses  of  the  firm,  aa  it  was 
proper  to  keep  them  in  condition  for  racing, 
that  they  might  sell  to  better  advantage  for 
settlement  purposes;  and  he  was  also  entitled 
to  credit  for  money  paid  for  entering  the  hoiaee 
in  stakes  after  his  copartner's  death,  aa  the 
payment  put  them  in  readiness  to  be  raced,  and 
thus  added  to  their  value  in  the  market. 

3.  A  partner  in  the  business  of  racing  horses 
is  uot  entitled,  in  -«  settlement,  to  credit  by 
money  lost  and  paid  by  him  on  a  bet  made  for 
the  firm;  betting  upon  horse  races  l>eing  il- 
legal. 

4.  A  court  of  equity  will  not  entertain  a  bill 
for  an  accounting  of  profits  in  the  case  of  a 
partnership  in  the  business  of  "bookmaking,"  or 
of  making  wagers  on  horse  races;  the  business 
being  illegal. 

Appeal  from  circuit  court,  Kenton  county. 

"To  be  officially  reported." 

Action  by  Jerome  B.  Respass  against  the 
executors  of  Solomon  L.  Sharp  for  a  settle- 
ment of  partnership  accounts.  Judgment 
granting  rellet  sought,  and  defendants  ap- 
peal.   Reversed. 

WIlby  &  Wald,  Wm.  A.  Byrne,  and  L.  J. 
Crawford,  for  appellants.  B.  F.  Graziani, 
for  appellee. 

DU  RELIiS,  3.  Jerome  B.  Respass  and 
Solomon  L.  Sharp  appear  to  have  formed  a 
copartnership,  extending  over  several  years, 
in  the  business  of  managing  a  racing  stable, 
and,  in  connection  with  that  business,  were 
engaged  in  "bookmaking,"  or  making  wagers 
upon  race  horses.  They  seem,  also,  to  have 
bad  an  interest  in  a  pool  room  at  Newport. 
For  the  book  business  a  separate  account 
was  kept  by  a  cashier  employed  for  the  pur- 
pose. They  had  no  regular  time  for  making 
settlements  with  each  other,  but  at  various 
times,  when  requested,  the  cashier  made  out 
titatements  of  the  booking  business  of  the 
firm.    It  appears  from  the  testimony  of  Bern- 
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ard,  the  cashier,  that  Sharp  to  November, 
1897,  handed  him  $4,724,  and  told  him  to  de- 
posit it  to  bis  (Sharp's)  credit  in  the  Mer- 
chants' National  Bank  of  Cincinnati,  Ohio, 
which  was  done.  Sharp  appears  to  have 
stated  at  the  time  that  one-half  of  this  fund 
belonged  to  Respass.  It  appears  further 
that  this  was  the  "bank  tM"  ot  the  book- 
making  concern,  in  which  each  partner  had 
an  equal  interest.  At  the  same  time  he  re- 
marked that  Respass  had  paid  out  $1,500  for 
the  firm,  and  that  he  would  see  him  in  a  few 
days  and  settle  with  him.  Sharp  died  sud- 
denly, before  any  such  settlement  was  made. 
The  money  in  the  bank  roll  was  on  deposit 
to  Sharp's  credit  The  racing  business  of 
the  firm  seems  to  have  been  almost  entirely 
in  the  hands  of  Respass,  who  attended  to 
the  horses,  trained  them,  entered  them  in 
races,  and  at  times  wagered  on  them  for  the 
ben^t  of  the  firm,  which  divided  the  profits 
or  shared  the  losses,  as  the  case  might  be. 
Respass  brought  suit  against  Sharp's  execu- 
tors for  a  settlement  of  the  partnership  ac- 
counts. The  horses  in  the  racing  stable  were 
sold  under  order  of  court,  and  various  claims 
against  the  fund  in  court  were  made  by 
Respass  tot  expenses  Incurred  in  keeping, 
shoeing,  clipping,  training,  and  caring  fbr  the 
various  hcHrses,  as  well  as  for  entering  cer- 
tain of  the  horses  In  stakes,  and  for  wagers 
paid  upon  the  horses  "Fair  Deceiver"  and 
"Shannon."  The  business  of  breeding,  trftto- 
Ing,  and  racing  horses  for  purses  is  legal. 
The  partnership  for  that  purpose  can  un- 
doubtedly be  settled  by  the  chancellor.  The 
only  question  presented  as  to  this  matter  Is 
upon  the  correctness  of  the  settlement  made. 

The  item  of  $2,815  In  the  claim  of  Respass 
against  the  firm  assets,  and  which  was  al- 
lowed by  the  trial  court.  Is,  In  part  a  charge 
for  training  and  keeping  10  horses  of  the 
firm  from  November  10,  1897,  to  April  9, 
1898,-149  days,— at  $1.50  per  day  for  each 
horse,  and  is  objected  to  as  being  in  great 
part  for  expenses  tocnrred  in  carrying  on  the 
partnership  after  It  had  been  dissolved  by  the 
death  of  one  of  the  partners.  These  charges 
would  seem  to  an  outsider  to  be  somewhat 
exorbitant  But  the  trial  court  appears  to 
have  allowed  them  upon  the  theory  that  the 
horses  being  race  horses,  and  unfit  or,  at 
all  events,  less  valuable,  fc»r  any  other  pur- 
pose than  that  of  being  either  raced,  or  sold 
for  racing  purposes,  it  was  proper  to  keep 
them  in  condition  for  racing,  as  only  by  do- 
ing so  could  tbey  be  kept  In  good  condition 
for  a  sale  for  settlement  purposes.  We  are 
not  inclined  to  disturb  the  chancellor's  find- 
ing In  this  behalf. 

The  same  objection  Is  made  to  a  charge 
of  $80  paid  for  entering  the  horses  in  stakes 
after  Sharp's  death;  and  while  we  should 
not  have  been  inclined  to  disturb  the  chan- 
cellor's ruling,  bad  be  disallowed  this  item, 
we  think  it  may  possibly  be  Justified  ui>on 
the  same  theory  upon  which  we  have  allow- 
ed the  charge  tot  training  the  horses,— that 
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la,  tkmt  ISie  most  profitable  market  for  race 
borsBB  la  tbat  in  wblcli  they  are  sold  to  be 
raced;  tihat,  tB  mappfy  ttae  demand  for  this 
mariiet,  tt  l8  leqnlaits  tiuit  tiwF  Shotild  be 
reail^  to  be  laced,— net  only  In  pbyslcal  con- 
fiitkm,  tait  mdy  In  the  further  fact  ttiat 
Otelr  entnuice  flees  In  Jrtake  cacee  have  been 
paid,  wblch  seonrei  them  the  privilege  of 
raarniBf  -tan  those  raeea,  and  which  payment 
■eerafl  Beqnlrai  to  be  made  at  fixed  periods 
before  the  races  are  run.  Cpon  this  Item, 
and  the  Itesn  for  sboeint;  the  horses  with 
rackig  plates,  -we  shall  not  disturb  the  flnd- 
iag  of  the  cfaanoeOor,  bat  shall  assnme  them 
to  be,  as  he  tound  them,  charges  for  condV 
tloniag  the  bones  for  sale  at  the  highest 
price  in  the  most  profitable  market. 

Amother  Item  to  which  exception  Is  taken 
constals  oC  1700;  being  the  amount  of  two 
bets  made,  lost,  and  paid  toy  Respass  on  tiie 
horeea  '"Fair  I>eoeIver"  and  "Shannon."  In 
▼lew  at  "tbe  atatntory  law  of  Kento^y  (see 
aectkm  I05B  et  seq.,  Ky.  St),  we  are  imable 
to  see  kow  any  legal  consideration  can  ex- 
ist liDr  a  prsBniae  to  retettrarse  to  a  partner 
any  portion  of  any  aiim  loat  apon  a  bet  on  a 
horae  race.  Id  Lyons  t.  Hodgen,  90  Ky. 
280,  IS  8.  W.  10T6,  It  was  held,  hi  an  opinion 
by  Chief  Justice  Lewis,  tbajt  tkia  itiatate, 
providing  that  "e^ery  contract,  oeirreyance, 
transfer  or  asBuranoe,  for  the  consideration. 
In  whole  or  In  port,  of  money,  property  or 
othdT  thing  won,  lest  or  bet  In  any  game, 
sport,  pastlBie,  wag>er,  er  for  the  ccntsldera- 
tlon  of  money,  property  or  other  thing  lent 
or  advaoeed  f«r  tbe  purpose  of  gaming,  or 
lent  or  advanced  at  the  time  of  any  betting, 
gaming  mr  wagering  to  a  person  then  actual- 
ly engaged  In  betting,  gaming  or  wagering, 
shall  l»e  voId,"-4pplled  to  dealing  in  "fu- 
tures"; that  the  {vocess  by  which  the  mon- 
ey was  won  or  lost  was  a  wager,  within 
meanixig  of  the  statute,  which  was  designed 
to  embrace  every  specieB  of  wagering,  wheth- 
er practiced  at  the  time  the  statute  was  en- 
acted, or  since  devised.  And  in  the  opinion 
by  the  same  }adge  tn  Sharp  v.  Com.  (from 
Kenton  county)  98  Ky.  574,  85  8.  W.  553,  it 
was  held  that  betting  upon  horse  races  was 
gaming  kdA  Illegal.  TVe  think  it  Is  well  set- 
tled that  a  man  who  lends  money  to  another, 
to  be  then  bet  on  a  horse  race,  cannot  re- 
cover tt  back.    And  s»  tt  would  seem  that  if 

A.  agrees  with  B.  that  B.  shall  advance  the 
nwne.v,  and  himself  bet  upon  a  horse 'race 
for  their  Joint  account,  no  action  will  lie  by 

B.  to  compel  A.  to  respond  for  his  share  of 
a  bet  which  is  lost  The  statement  of  this 
proposition  seems  to  decide  it.  It  is  a  con- 
tract for  an  Illegal  venture.  The  whole  con- 
tract Is  Illegal.  No  right  of  action  can  arise 
ont  of  that  contract  This  is  exactly  the  po- 
sition of  BespasB  as  to  the  two  bets.  He  ad- 
vanced the  money  to  make  them  for  himself 
and  Sharp,  relying  upon  Sharp's  express  or 
Implied  agreement  to  pay  half  the  losses  If 
loss  should  be  Incurred.  Such  a  contTact 
cannot  be  enforced  In  this  state. 


A  closer  qnestlon  Is  presented  by  the  claim 
for  a  division  of  the  "bank  roD."  This  $4.- 
724  was,  as  found  by  the  chancellor,  earned 
by  the  firm  composed  of  Respass  and  Sharp 
In  carrying  on  an  Illegal  business— that  of 
"bookmakhig"— In  the  state  of  Illinois.  But 
though  this  amount  had  been  won  upon 
horse  races  in  Chicago,  it  Is  claimed  that, 
though  secured  illegally,  "the  transaction 
has  been  closed,  and  the  appellee  is  only 
seeking  his  share  from  the  realized  profits 
from  the  Illegal  contracts.  If  they  are  Ille- 
gal." On  the  other  hand.  It  Is  claimed  for 
appellants  that  as  to  the  bank  roll,  this  pro- 
ceeding is  a  bill  for  an  accounting  of  prolits 
from  the  business  of  gambling. 

It  does  not  seem  to  be  seriously  contended 
that  the  business  of  "bookmaklng,"  whether 
carried  on  in  Chicago  or  In  this  common- 
wealth, was  legal,  for  by  the  common  law 
of  this  country  all  wagers  are  Illegal.  Ir- 
win V.  Wllllar,  110  U.  S.  510,  4  Sup.  Ct  100. 
28  L.  Ed.  225.  One  of  the  most  hiteresting 
cases  upon  this  subject  is  that  of  Everet  v. 
Williams,— the  celebrated  Highwaymen's 
Case,~an  account  of  which  Is  given  In  9 
Law  Qnart.  Rev.  187.  That  was  a  bill  for 
an  accomitlng  of  a  partnership  In  the  busi- 
ness of  highwaymen,  though  the  true  nature 
of  the  partnership  was  veiled  In  ambiguous 
language.  The  bill  set  up  the  partnership 
between  defendant  and  plaintiff,  who  was 
"skilled  in  dealing  In  several  sorts  of  com- 
modities"; that  they  "proceeded  Jointly  in 
the  said  dealings  with  good  success  on 
Hounslow  Heath,  where  they  dealt  with  a 
gentleman  for  a  gold  watch";  that  defend- 
ant had  Informed  pUUntifF  that  Plnchley 
"was  a  good  and  convenient  place  to  denl 
In,"  such  commodities  being  "very  plenty" 
there,  and  if  they  were  to  deal  there  "it 
would  be  almost  all  gain  to  them";  that 
they  accordingly  "dealt  with  several  gentle- 
men for  divers  watches,  rings,  swords,  canes, 
hats,  cloaks,  horses,  bridles,  saddles,  and 
other  things,  to  the  value  of  £200  and  up- 
wards"; that  a  gentleman  at  Blackheath 
had  several  articles  which  defendant  thought 
"might  be  had  for  a  little  or  no  money,  In 
case  they  could  prevail  on  the  said  gentle- 
man to  part  with  the  said  things";  and 
that,  "after  some  small  discourse  with  tlie 
said  gentleman,"  the  said  things  were  dealt 
for  "at  a  very  cheap  rate."  The  dealings 
were  alleged  to  have  amounted  to  £2,000 
and  upwards.  This  case,  while  Interesting, 
from  the  views  it  gives  of  the  audacity  of 
the  parties  and  their  solicitors,  sheds  little 
light  upon  the  legal  questions  Involved,  for 
the  bill  was  condemned  for  scandal  and  Im- 
pertinence; the  solicitors  were  taken  into 
custody,  and  "fyned"  £50  each  for  "reflecting 
upon  the  honor  and  dignity  of  this  court"; 
the  counsel  whose  name  was  signed  to  the 
bill  was  required  to  pay  the  costs;  and  both 
the  litigants  were  subsequently  hanged,  at 
Tyburn  and  Maidstone,  respectively;  while 
one  of  the  solicitors  was  transported.    This 
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case  te  fbnnd  refOred  to  In  the  cuea  of 
SykjoB  T.  Beadon,  11  Gh.  Dir.  170,  195,  and 
McKidlen  ▼.  Hoffman,  174  U.  8.  639.  19  Sap. 
Ct.  889.  48  L.  Bd.  1117.  In  tb*  Sykes  Oaae 
it  was  btM.  in  tlie  opinloa  by  Sir  Cieorgo 
Jeasel;  "It  1b  do  part  of  the  duty  of  a  eoort 
of  Jnstlee  to  aid  el^er  In  cturying  out  an 
illegal  contract,  or  in  dlTldiikg  tbe  proceeds 
arising  from  an  illegal  contract  between  tbe 
parties  to  that  illegal  contract  In  my  opin- 
ion, no  action  can  be  maintained  for  the 
one  pnrpoae  more  tban  for  the  other."  la 
Wataon  v.  Fletcher,  7  Grat.  1,  tba  bnslneas 
of  the  Arm  had  been  the  operation  of  a  faro 
bank.  One  of  the  partners  having  died,  the 
surrlvor  aaaglrt  an  accounting  of  proflti  \ 
earned.  The  syllabus  reads:  "A  court  of 
equity  will  not  lend  Its  aid  for  the  setUe- 
ment  and  adjustment  of  the  tranaactlona  of 
a  partnership  for  gambling.  Nor  will  it  give 
relief  to  either  partner  against  the  other, 
founded  on  transactions  arising  out  of  such 
partnership,  whether  for  profits,  losses,  ex- 
penses, coBtribntion,  or  reimbursement"  To 
the  same  effect  is  Bhaffner  y.  Pinehback, 
133  m.  410,  24  N.  B.  867,  23  Am.  St  Bep.  624. 
Tn  McMullen  ▼.  HofFman,  supra,  it  appeared 
that  a  partnership  was  formed  for  the  pur- 
pose of  obtaining  a  public  contract  by  nn- 
lawfal  means,  upon  tiie  terms  of  sharing  the 
profits  equally,  and  that  the  profits  came  in- 
to the  hands  of  one  partner.  The  other  filed 
a  bill  for  an  accounting,  and  was  denied  re- 
lief. Bald  the  court:  "We  must  therefore 
come  back  to  the  proposition  that  to  permit 
a  recorery  in  this  case  is,  in  substance,  to 
enforce  an  illegal  contract  and  one  which,  is 
illegal  because  it  Is  against  public  policy  to 
permit  It  to  stand.  The  court  refuses  to  en- 
force such  a  contract  and  it  permits  defend- 
ant to  set  up  Its  Illegality,  not  out  of  any 
regard  for  defendant  who  sets  it  up.  but 
only  on  account  of  the  public  interest.  *  *  • 
To  refuse  to  grant  either  party  to  an  Illegal 
contract  Judicial  aid  for  the  enforcement  of 
bis  aU^^  rights  under  it  tends  strongly 
towards  reducing  the  number  of  such  trans- 
actions to  a  minimum.  The  more  plainly 
parties  understand  that  when  they  enter  in- 
to contracts  of  this  nature  they  place  them- 
selves outside  the  protection  of  the  law,  so 
far  as  that  protection  nmsists  In  aiding 
them  to  enforce  such  contracts,  the  less  in- 
clined they  will  be  to  ent«r  into  them.  In 
tbat  way  the  public  secures  the  benefit  of  a 
rigid  adherence  to  the  law."  See,  also,  the 
oases  ot  Snell  t.  Dwight  120  Mass.  9;  Mor- 
rison V.  Bennett  20  Mont  660,  52  Pac.  563, 
40  L.  B.  A.  168;  King  v.  Wlnants,  71  N.  O. 
4R8.  17  Am.  Kep.  11;  Watson  ▼.  Murray,  23 
N.  J.  Eq.  267;  Gould  v.  Kendall,  15  Neb.  540, 
10  N.  W.  483;  Craft  t.  McConougby,  70  III. 
3^16,  22  Am.  Bepu  171;  Northrup  y.  Phillips, 
m  in.  440:  Wiggins  T.  Bisso,  92  Tex.  210, 
47  S.  W.  637,  71  Am.  St  Rep.  837;  Chicago, 
M.  &  St  P.  R.  COb  T.  Wabash,  St  L.  &  P.  R. 
Co.,  9  C.  C.  A  659,  61  Fed.  903;  Emery  ▼. 
Candle  Ca,  47  Ohio  St.  820,  24  N.  Bl  660^  21 


Am.  St  Bep.  819;  Hunter  t.  PfielfllBr,  108 
Tnd.  197.  9  N.  B.  124. 

Upon  the  other  hand,  a  large  number  of 
cases  are  relied  on  on  behalf  of  appellee. 
Many  ot  these  cases  do  not  seem  to  us  to 
bear  directly  upon  the  question  here  inrolr- 
ed.  We  shall  first  consider  the  Kentucky 
cases:  In  Bibb  T.  Miller,  11  Bush,  306,  the 
contest  was  between  two  persons,  each  of 
whom  claimed  title  to  the  proceeds  of  a  win-. 
nta>g  lottery  ticket  The  court  was  carefut 
to  say:  "The  qnestioa  as  to  the  legality  of 
the  sale  of  tickets  and  the  distribution  of 
prizes  arises  coUaterally,  and  derives  its  im- 
portance solely  from  the  fact  tbat  the  plain- 
tiffs in  the  action  are  compiled  to  rely  on 
such  sale  and  dlstrlbuttoD  in  order  to  make 
out  their  title  to  the  fond  in  controversy." 
In  that  case  the  corporation  had  recognized 
Its  obligation  to  pay,  and  voluntarily  paid 
Into  court  the  amount  tdaimed  to  be  due  on 
the  coupon.  The  question  there  was  wheth- 
er the  library  company  was  acting  pursuant 
to  legal  authority  in  seUlng  the  ticket  and 
paying  the  prise  dlstribnted  to  that  ticket; 
and  the  court  held  that  "In  the  absence  ot 
proof  to  the  oontratry,  we  mnat  assume  that 
it  acted  within  the  scope  of  the  powers 
granted  it  by  iti  act  of  incorporation."  la 
Martin  v.  Richardson,  M  Ky.  183,  21  S.  W. 
1039,  19  L.  B.  A.  092;  ^  Am.  St  Bep.  353,  a 
lottery  ticket  owned  by  one  man  had  been 
fraudulently  Obtained  from  him  by  another, 
and  the  proceeds  collected.  It  was  held  that 
the  purchase  of  the  ticket  not  being  shown 
to  have  been  made  in  a  state  where  such 
purchase  was  Illegal,  the  presumption  was 
In  favor  of  its  legality.  In  Irwin  v.  Irwin 
(Ky.)  62  S.  W.  927,  a  lottery  ticket  or  its 
proceeds,  was  given  by  a  husband  to  his 
wife,  and  Invested  in  real  estate.  It  was 
held  that  "whether  the  purchase  was  illegal 
or  not  such  transfer  comes  dlstlnctiy  within 
the  meaning  and  purview  of  the  peremptory 
statute  which  requires  the  restoration  of 
property  obtained  dhrectiy  or  indirectly  from 
or  through  the  other  party  by  reason  of  the 
marriage."  So,  In  Maise  v.  Bradley  (Ky.) 
64  S.  W.  665,  where,  in  an  action  to  recover 
money  had  and  received.  It  was  claimed  the 
fund  had  been  placed  in  the  bands  of  defend- 
ants to  avoid  taxation,  it  was  held  this  de- 
fense was  not  available^  as  the  fund  had 
been  reinvested,  and  a  new  contract  entered 
Into  between  the  parties,  untainted  by  the 
Illegality  of  the  original  transaction.  In  the 
case  at  bar  there  was  no  division  of  the  un- 
lawful gains  made  by  Sharp  at  Chicago. 
There  was  no  new  transaction  with  reference 
to  them,  such  as  the  Investment  of  the  fund, 
or  any  part  of  it  in  horses,  for  their  joint 
account  There  was  not  even  an  accounting 
of  the  gains,  accompanied  by  a  promise  to 
pay  to  Respass  the  amount  ascertained  to 
be  due  him  under  the  terms  of  the  illegal 
partnership  agreement  There  was  simply  a 
termination  by  death  of  an  Illegal  partneis 
ship,  with  unlawful  gains  in  the  hands  o^" 
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one  of  the  partners,  an  accounting  for  whlcb 
is  here  sued  for.  We  are  cited  to  but  two 
cases  -wblcli  seem  to  come  up  to  the  require- 
ments of  appellee's  contention.  Both  of 
those  cases  have  been  subsequently  question- 
ed. There  are  many  cases  whlcb  come  with- 
in the  general  terms  of  the  doctrine  laid 
down  in  Norton  v.  Bllnn,  39  Ohio  St.  146: 
"Public  policy  does  not  require  that  one  en- 
gaged in  an  imlawful  enterprise  should,  by 
pleading  it,  shield  himself  from  liability  for 
the  wages  of  his  employte,  agents,  or  serr* 
ants.  •  *  •  It  is  contrary  to  public  poli- 
cy and  good  morals  to  permit  employes, 
agents,  or  servants  to  seize  or  retain  the 
property  of  their  principal,  although  it  may 
be  employed  in  Illegal  business  and  under 
their  control.  No  consideration  of  public 
policy  can  Justify  such  a  lowering  of  the 
standard  of  moral  honesty  required  of  per- 
sons in  these  relations.  And  again,  if  par- 
ties to  an  illegal  contract  waive  the  illegali- 
ty and  honestly  account  as  between  them- 
selves, no  other  person  can  be  heard  to  com- 
plain of  such  accounting.  Hence  we  think 
that,  if  in  making  such  settlement,  one  of 
the  guilty  parties  should  deliver  property  or 
money  to  an  agent  of  another,  to  be  deliver- 
ed by  the  agent  to  his  principal,  such  agent 
Is  bound  to  account  therefor  to  his  principal." 
It  seems  clear,  also,  that  a  wrongdoer  who, 
by  force  or  fraud,  obtains  money  or  property 
from  another,  or  violates  a  trust  Imposed  In 
him,  cannot  be  heard  to  charge  his  victim 
with  wrongdoing  in  the  original  obtention  of 
the  money  or  property.  To  this  class  belong 
the  cases  of  Farmer  v.  Russell,  1  Bos.  &  P. 
2W;  Tenant  v.  Elliott,  Id.  2;  Catts  v.  Pha- 
len,  2  How.  .S76,  11  L.  Ed.  306.  And  see  PoL 
Cent  334,  note.  The  doctrine  aa  to  such 
cases  Is  aptly  stated  In  Catts  v.  Phalen,  su- 
pra: "Phalen  &  Mon-ls  had  In  their  poeses- 
sion  twelve  thousand  five  hundred  dollars, 
either  in  their  own  right,  or  as  trustees  for 
others  interested  in  the  lottery.  No  matter 
whlcb,  the  legal  right  to  this  sum  was  in 
them.  The  defendant  claimed  and  received 
It  by  false  and  fraudulent  pretenses,  as  mor- 
ally criminal  as  by  larceny,  forgery,  or  per- 
jury; and  the  only  question  before  us  is 
whether  he  can  retain  it  by  any  principle  or 
rule  of  law."  The  cases  which  come  nearest 
to  supporting  the  contention  of  appellee  are 
Sharp  V.  Taylor,  2  Phil.  Ch.  801.  and  Brooks 
V.  MarUn,  2  Wall.  70,  17  L.  Ed.  732.  The 
former  case  was  a  partnership  in  a  vessel 
registered  in  violation  of  the  laws  of  both 
Great  Britain  and  the  United  States.  Her 
voyages  were  profitable,  but  one  partner,  col- 
luding with  an  outsider,  obtained  possession 
of  the  profits  and  refused  to  account.-  The 
illegality  of  the  traffic  was  relied  on  by  him 
as  a  defcnsp  to  an  accoimting.  Said  Lord 
Cottenham:  "He  is  not  seeking  compensa- 
tion and  payment  for  an  Illegal  voyage. 
That  matter  was  disposed  of  when  Taylor 
[the  defendant]  received  the  money,  and 
plaintlCF  is  now  only  seeking  payment  for  his 


share  of  the  realized  profits.  *  *  *  As 
between  these  two,  can  this  supposed  eva- 
sion of  the  law  be  set  up  as  a  defense  by 
one  as  against  the  otherwise  clear  title  of 
the  other?  Can  one  of  two  partners  possess 
himself  of  the  property  of  the  firm,  and  be 
permitted  to  retain  it,  if  be  can  show  that 
in  realizing  It  some  provision  in  some  act  of 
parliament  has  been  violated  or  neglected? 
•  •  •  The  answer  to  this,  as  to  the  for- 
mer case,  will  be  that  the  transaction  al- 
leged to  be  illegal  is  completed  and  closed, 
and  will  not  be  in  any  manner  affected  by 
what  the  court  Is  asked  to  do  between  the 
parties."  This  doctrine  comes  very  close  to 
appellee's  contention,  but,  on  examination, 
can  be  distinguished  from  the  case  at  bar, 
and  had  been  criticised  and  denied  by  Sir 
George  Jessel,  master  of  the  rolls,  in  Sykes 
V.  Beadon,  supra,  as  well  as  in  the  case  of 
McMullen  V.  Hoffman,  174  U.  S.  639,  19  Sup. 
Ct  839,  43  L.  Ed.  1117.  The  case  of  Brooks 
T.  Martin,  2  Wall.  70,  17  L,  Ed.  732,— much 
relied  upon  by  appellee,— Is  explained  and 
qualified  by  the  supreme  court  in  McMullen 
V.  Hoffman,  supra,  page  688,  174  U.  S.,  page 
860,  19  Sup.  Ct,  and  page  1128,  43  L.  Ed.,  in 
the  opinion  by  Mr.  Justice  Peckham:  "The 
action  was  sustained  upon  the  theory  that 
the  purpose  of  the  partnership  agreement 
had  been  fully  closed  and  completed,  that 
substantially  all  the  profits  arising  there- 
from had  been  invested  in  other  securities  or 
In  lands,  and  that  therefore  it  did  not  lie  in 
the  mouth  ot  the  partner  who  had  by  fraud- 
ulent means  obtained  possession  and  control 
of  these  funds  to  say  to  the  other  that  the 
original  contract  was  illegal."  The  case  la 
also  criticised  in  King  v.  WInanta,  71  N.  C. 
473,  17  Am.  Rep.  11,  as  follows:  "Two  men 
enter  into  a  conspiracy  to  rob  on  the  high- 
way, and  they  do  rob,  and  while  one  Is  hold- 
ing the  traveler  the  other  rifies  his  pocket 
of  fl.OOO,  and  then  refuses  to  divide,  and  the 
other  files  a  bill  to  settle  up  the  partnership, 
when  they  go  into  all  the  wicked  details  of 
the  conspiracy  and  the  rencounter  and  the 
treachery.  Will  a  court  of  Justice  hear 
them?  No  case  can  be  found  where  a  court 
has  allowed  itself  to  be  so  abased.  Now,  if 
the  robbers  bad  taken  the  $1,000  and  invest- 
ed It  in  some  legitimate  business  as  partners, 
and  bad  afterwards  sought  the  aid  of  the 
coiurt  to  settle  up  that  legitimate  business, 
the  court  would  not  have  gone  back  to  In- 
quire how  they  first  got  the  money.  That 
would  have  been  a  past  transaction,  not  nec- 
essary to  be  mentioned  in  the  settlemodt  of 
the  new  business.  And  this  Illustrates  the 
case  of  Brooks  v.  Martin,  supra,  so  much  re- 
lied on  by  plaintiff."  See,  also,  Snell  v. 
Dwlght,  120  Mass.  9,  19;  Morrison  v.  Ben- 
nett, 20  Mont.  660,  672,  52  Pac.  553,  40  L.  R. 
A.  158;  Gould  v.  Kendall,  15  Neb.  549,  556, 
557,  10  N.  W.  483;  Wiggins  v.  Blsso,  92  Tex. 
219,  225,  47  S.  W.  637,  71  Am.  St  Kep.  837. 

We  conclude  that  in  tills  country,  in  tlie 
case  of  a  partnership  in  a  business  confessed- 
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Ij  Illegal,  whatever  may  be  the  doctrine 
wbere  tbere  has  been  a  new  contract  in  rela- 
tion to,  or  a  new  Investment  of,  the  profits 
of  such  illegal  business,  and  whatever  may 
be  the  doctrine  as  to  the  rights  or  liabilities 
of  a  third  person  who  assumes  obligations 
with  respect  to  such  profits,  or  by  law  be- 
comes responsible  therefor,  the  decided 
weight  of  authority  Is  that  a  court  of  equity 
will  not  entertain  a  bill  for  an  accounting. 

The  Judgment  of  the  chancellor  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  enter  a  judgment  in  accordance 
with  this  opinion. 


GERMAN  SEODRITT  BANK  v.  COUI/TBR, 
AudKor.i 

(Coort  of  Appeals  of  Kentnclty.      Jan.  80, 
1902.) 

TAXATION— PAYMENT  OF  TAXES  INTO  8TATB 
TRBASUKT— POWER  OP  STATE  AUDITOR  TO 
CORRECT  ASSBSSMBNT— RBOOVERT  OF  TAX- 
ES PAID  UNDER  MISTAKE  OF  LAW. 

1.  The  state  auditor  may  be  required  by 
mandamus  to  draw  his  warrant  on  the  treasury 
in  favor  of  a  baulc  for  an  excess  of  taxes  paid 
by  it  into  the  treasury  by  reason  of  a  mistake 
as  to  the  rate  of  taxation  upon  the  amount  as- 
sessed, but  not  for  an  excess  of  taxes  paid  by 
reason  of  an  erroneous  assessment;  the  audi- 
tor having  no  power  to  correct  erroneous  as- 
sessments. 

2.  Mnuidpal  and  executive  officers  can  be 
required  by  mandamus  to  perform  only  such 
duties  as  are  imposed  upon  them  by  law. 

3.  Taxes  voluntarily  paid  cannot  be  recovered 
on  the  gronnd  that  they  were  not  due,  where 
payment,  if  they  had  been  due,  could  not  have 
been  enforced  except  by  suit. 

Appeal  from  circuit  court,  Franklin  coun- 
ty 

"To  be  officially  reported." 

Action  by  the  Oerman  Security  Bank 
against  Gus  G.  Coulter,  auditor,  for  a  man- 
damus. .Tudgment  for  defendant,  and  plalu- 
tlff  appeals.    Affirmed. 

Helm,  Bruce  &  Helm,  for  appellant.  John 
W.  Ray  and  R.  J.  Breckinridge,  for  appellee. 

PAYNTEB,  J.  The  appellant  seeks  to  re- 
cover a  part  of  the  taxes  which  it  paid  the 
state  of  Kentucky  for  the  years  of  1897  and 
1898.  It  paid  $1,780.99  in  1897,  and  $1,773.52 
for  the  year  of  1808.  These  sums  were  paid 
under  and  in  accordance  with  the  provisions 
of  the  Hewitt  law,  which  was  enacted  in 
1886  (Gen.  St.  1888,  c.  92).  It  Is  averred  by 
the  appellant  that  It  regularly  made  Its  re- 
ports to  the  auditor  of  public  accounts,  and 
paid  the  taxes  under  that  law  up  to  and  in- 
cluding the  year  1898;  that  by  the  terms  of 
that  law  the  plaintiff  was  required  to  pay 
75  cents  on  each  share  of  its  capital  stock, 
equal  to  1100,  and  in  addition  thereto  to  pay 
the  same  rate  on  each  |100  of  so  much  of 
its  surplus,  undivided  surplus,  and  undivld- 

'  R<>ported  by  Edward  W.  Hines.  Esq.,  o{  tba  Frank- 
fort bar,  and  formerly  ttat*  reportor. 


ed  profits  as  exceeded  an  amount  equal  to  10- 
I>er  cent  of  its  capital  stock,  and  also  paid 
the  same  rate  of  taxation  on  its  real  estate 
that  was  paid  by  other  persons  on  like  prop- 
erty; that  by  the  terms  of  the  Hewitt  law 
the  amount  so  paid  was  In  full  of  all  state, 
county,  and  municipal  taxes,  except  that  the 
buildiug  In  which  the  bank  did  business  was- 
taxed  for  municipal  purposes.  From  the 
averments  of  the  petition  it  appears  that 
the  question  arose  whether  or  not  banks  sit- 
uated like  the  appellant  should  pay  taxes- 
under  the  Hewitt  law,  or  nnder  the  gen- 
eral revenue  law  of  1892  (Ky.  St  1804,  c. 
IDS).  In  order  to  settle  It,  a  part  of  the 
banks  brought  suit  with  the  view  of  testing 
the  question.  Three  banks  were  chosen, 
each  to  represent  a  class,  for  the  purpose 
Indicated.  The  suits  were  filed,  and  finally 
reached  this  court  for  the  review  of  the 
Judgments  rendered  in  the  court  below.  This, 
court  held  (June  1, 1896;  31  S.  W.  1013)  that 
the  banks  which  accepted  the  provisions  of 
the  Hewitt  law  should  pay  taxes  under  it. 
and  were  not  affected  by  the  general  revenue- 
law  of  1802.  In  the  spring  of  1807  the  ques- 
tion again  arose  in  this  court  and  the  court 
overruled  its  former  opinion,  and  held  that- 
the  banks  did  not  have  an  Irrevocable  con- 
tract under  the  Hewitt  law;  that  they  were 
compelled  to  pay  the  state  the  same  rate  of 
taxes  paid  by  other  taxpayers,  besides  pay- 
ing county  and  municipal  taxes  at  the  same 
rate  Imposed  upon  other  taxpayers.  Sub- 
sequently, in  the  year  of  1898,  certain  banks 
filed  suits  in  the  United  States  circuit  court 
to  enjoin  the  collection  of  taxes,  except  such, 
as  were  imposed  under  the  Hewitt  law. 
That  court  passed  upon  the  question  in  Jime, 
1898  (88  Fed.  383),  and  held  that  all  the 
banks  which  were  parties  to  the  proceed- 
ings In  which  the  1895  opinion  of  this  court 
was  delivered  were  entitled  thereto  under 
the  terms  of  the  Hewitt  law,  by  the  reason 
of  the  doctrine  of  res  Judicata.  For  the 
same  reason  they  held  that  the  banks  which 
were  not  parties  to  that  proceeding,  but  had' 
agreed  with  the  attorney  for  the  city  of 
Louisville  to  abide  the  result,  were  required 
to  pay  under  the  Hewitt  law.  That  case 
was  appealed  to  the  supreme  court  of  the 
United  States  (21  Sup.  Ct  753),  which,  like 
the  circuit  court  of  appeals,  held  that  the 
banks  which  accepted  the  provisions  of  the 
Hewitt  law  did  not  have  an  irrevocable  con- 
tract but  that  the  banks  which  were  parties 
to  the  proceeding  in  which  this  court  ren- 
dered its  opinion  in  1895  were  only  required 
to  pay  taxes  under  the  Hewitt  law,  but  that 
the  banks  which  were  not  parties  to  that 
proceeding  (appellant  being  one  of  them) 
were  not  entitled  to  the  benefit  of  the  provi- 
sions of  the  Hewitt  law,  as  they  were  not 
protected  by  the  doctrine  of  res  judicata 
The  tax  which  the  plaintiff  alleged  to  have 
paid  was  an  assessment  under  the  Hewitt 
law,  which  was  on  the  shares  of  the  caplta,)> 
stock  of  the  bank,  on  surplus  and  certain  un^ 
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<1lTlded  proflia,  and  its  real  estate.  These 
taxea  were  Toluutarily  paid.  In  fact,  the  ap- 
peliaat  Isilsted  that  it  was  entitled  to  pay 
under  ihe  Hewitt  law.  The  rate  of  taxation 
levied  for  state  purposes  on  the  years  in 
question  was  S2^  cents  on  each  $100  of  the 
assessed  valae  of  property.  The  state  re- 
ceived on  the  assessed  value  In  excess  of 
what  it  should  have  collected  from  appellant 
the  difference  between  52^6  cents  and  75 
cents  on  each  $100  of  the  assessment.  The 
plaintiff  avers  that.  If  It  bad  paid  its  taxes 
for  ttie  years  of  180T  and  1898  to  the  state 
under  the  revenue  act  of  1802,  it  would  have 
been  bound  to  pay  and  would  have  paid  on 
the  aggregate  of  its  capital  and  surplus,  less 
the  amount  of  its  assets  Invested  In  nontax- 
able securities.  This  averment  is  followed 
by  the  statement  that  some  of  its  assets 
were  Invested  in  certain  stocks  which  were 
not  taxable.  Therefore  It  is  claimed  that 
fldsessments  were  excessive,  and  that  It  Is 
«ntltled  to  hare  them  corrected,  and  have 
the  auditor  Issne  his  warrant  for  the  excess 
of  taxes  paid  by  reason  of  the  alleged  error 
In  the  assessments. 

From  our  view  of  the  case,  It  is  not  nec- 
essary to  consider  the  question  as  to  wheth- 
er there  was  an  error  In  the  assessments,  or 
the  question  whether  any  authority  could 
have  corrected  them  if  the  application  had 
been  made  therefor  in  proper  time.  The  au- 
ditor makes  no  question  as  to  the  right  of 
appellant  to  collect  the  difference  between 
52^  and  75  cents  paid  on  each  $100  of  the 
value  of  its  property  as  ascertained  by  the 
assessment  under  the  Hewitt  law.  The 
amount  of  tills  difference  was  not  due  the 
state,  and  therefore  was  paid  when  not  due. 
This  brings  the  transaction  within  the  terms 
of  section  162,  Ky.  St.,  according  to  the  in- 
terpretatlMi  In  Bank  v.  Stone  (Ky.)  56  S.  W. 
683,  and  subsequent  cases,  which  reads  as 
follows:  "When  it  shall  appear  to  the  au- 
ditor that  money  has  been  paid  Into  the  ] 
treasury  for  taxes  when  no  such  taxes  were  { 
in  fact  due,  be  shall  Issue  hts  warrant  on  I 
the  treasury  for  such  money  so  Improperly  I 
paid.  In  b^alf  of  the  person  who  paid  the  < 
Bame.  Nothing  herein  contained  shall  au-  | 
thorlze  the  Issuing  of  any  such  warrant  In 
favor  of  any  person  who  may  have  imade 
payment  of  the  revenue  tax  due  on  any  tract 
of  land,  tmless  It  Is  manifest  that  the  whole 
of  the  tax  due  the  commonwealth  on  such 
land  has  been  paid.  Independent  of  the  mis- 
taken payment,  and  ought  to  be  reimbursed." 
The  balance  of  the  claim  asserted  in  this 
action  does  not  ccmie  within  the  provisions 
of  the  statute,  as  will  be  hereinafter  shown. 
This  Is  not  an  action  against  the  state.  If 
it  was,  It  could  not  be  maintained,  because 
the  state  has  not,  by  the  statute  quoted  or 
any  other  statute,  given  consent  to  be  sued. 
The  primary  Intention  of  the  statute  was  to 
authorize  the  auditor  to  refund  to  officers 
who  collected  taxes  due  the  state,  and  paid 
more  Into  the  treasury  than  was  In  fact  due 


from  them.  It  was  noit  Intended  to  author- 
ize the  auditor  to  correct  assessments  made 
of  the  property  of  taxpayers,  and  refund  the 
amounts  he  may  determine  are  due  them; 
for  the  statutes  clearly  provide  whose  duty 
It  Is  to  make  assessments  of  property,  how 
they  may  be  corrected,  and  the  time  in 
which  It  may  be  done.  The  auditor  Is  not 
the  official  upon  whom  the  law  confers  such 
authority.  This  court  held  In  the  case  of 
Bank  v.  Stone  that  the  difference  between 
the  52V^  and  75  cent  rate  should  be  refunded 
by  a  warrant  of  the  auditor.  The  court  did 
not  Intend  to,  nor  did  It,  hold  that  the  au- 
ditor could  make  any  corrections  of  the  as- 
sessments, and  thus  ascertain  what  amount 
of  taxes  had  been  paid  into  the  treasury 
which  was  not  due,  and  draw  his  warrant 
therefor.  The  court  did  not  Intend  to,  nor 
did  it,  change  the  rule  of  this  court  to  which 
we  will  hereafter  refer,  which  Is  that  when 
taxes,  the  collection  of  which  can  only  be 
coerced  by  suit,  are  voluntarily  paid,  they 
cannot  be  recovered.  This  is  a  mandamus 
proceeding  to  compel  the  auditor  of  public 
accounts  to  issue  his  warrant  for  the  sum 
alleged  to  be  due  the  appellant  for  an  exces- 
sive payment  of  the  taxes  which  resulted 
from  excessive  assessment.  It  Is  not  an  ac- 
tion to  recover  all  the  taxes  paid,  but  the 
difference  between  the  amount  collected,  and 
the  amount  which  It  claimed  should  have 
been  collected  on  a  correct  assessment  This 
action  cannot  be  maintained.  There  is  a 
rule  of  universal  application,  that  ministe- 
rial and  executive  officers  can  only  be  man- 
damused  to  perform  duties  imposed  by  law. 
The  auditor  had  no  authority  when  the  as- 
sessments were  made,  or  now,  to  either  as- 
sess or  correct  the  assessments  of  banks. 
This  Is  the  business  of  the  board  of  valua- 
tion and  assessment.  To  show  that  the  au- 
ditor is  refusing  to  perform  a  duty  Imposed 
by  law,  it  is  essential  to  show  that  he  both 
has  the  authority  and  that  it  is  his  duty  to 
do  so.  Neither  is  or  can  be  shown;  heoce 
appellant  is  not  entitled  to  a  mandamus. 

The  appellant  concedes  that  its  property 
was  assessed,  and  the  right  of  the  authority 
which  made  the  assessment  to  do  so  is  not 
questioned.  The  proper  inference  to  be 
drawn  from  the  petition  is  that  the  appel- 
lant claimed  the  right  to  have,  and  did  in- 
sist on,  the  assessments  being  made  as  they 
were  made.  On  these  assessments  the  ap- 
pellant voluntarily  paid  the  taxes  in  ques- 
tion. The  payment  of  the  taxes  assessed 
could  not  have  been  enforced,  except  by  suit 
When  such  taxes  are  voluntarily  paid,  then, 
under  the  adjudications  of  the  court  an  ac- 
tion to  recover  them  cannot  be  maintained. 
Louisville  &  N.  R.  Co.  v.  Hopkins  Ck).,  87 
Ky.  605,  9  S.  W.  497;  Same  v.  Com.,  89  Ky. 
539,  12  S.  W.  1004.  The  rule  is  otherwise 
when  the  payment  of  the  taxes  can  be  co- 
erced by  summary  levy  and  sole  of  property 
by  the  collecting  officer.  ^OOQIc 

The  Judgment  is  affirmedT         o 
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LOUISVILLE  CITY  XAT.  BANK  t.  COUL- 
TER, Auditor.! 

iConrt  Af  Appeals  of  Kentucky.      Jan.  80, 
1802.) 

TAXATIOK-PATMBNT  Or  TAXES  INTO  STATB 
TREASURY— POWER  OF  8TATB  AUDITOR  TO 
CORRECT  ASSBSBMENT— RECOVERY  OF  TAX- 
ES PAID  UNDER  MISTAKE  OF  LAW. 

1.  The  State  auditor  maj  be  required  by 
mandamus  to  draw  his  warrant  on  the  treasury 
in  favor  of  a  bank  for  an  excess  of  taxes  paid 
by  it  into  the  treasury  by  reason  of  a  mistake 
as  to  the  rate  of  taxation  upon  the  amount  aa- 
ReEsed,  but  not  for  an  excess  of  taxes  paid  br 
reason  of  an  erroneous  assessment;  the  audi- 
tor haTiug  no  power  to  correct  wroneoos  «•• 
sessments. 

2.  Municipal  and  executive  ofBcers  can  be 
required  by  mandilmus  to  perform  only  such 
duties  as  are  imposed  upon  them  by  law. 

3.  Taxes  voluntarily  paid  cannot  be  recover- 
ed on  the  rroand  that  they  were  not  due,  where 
payment,  if  they  had  been  due,  could  not  have 
beeu  enforced  except  by  suit 

Appeal  from  circuit  court,  Franklin  coun- 
ty. 

"To  be  offlclally  reported," 

Action  by  the  Louisville  City  National 
Bank  tfgalnst  Qua  G.  Coulter,  auditor,  for  a 
mandamus.  Judgment  for  defendant,  and 
plalntur  appeals.    Affirmed. 

Helm.  Bruce  &  Helm,  for  appellant.  Jno. 
W.  Bay  and  B.  J.  Brecklnridce,  for  appellee. 

PAYNTBR,  3.  This  Is  not  an  action 
ngainst  the  state  to  recover  taxes  which  have 
been  paid  into  the  treasury.  If  It  wae,  it 
could  not  be  maintained,  aa  the  state  has 
never  given  consent  to  be  sued.  It  is  not  an 
action  to  restrain  officers  of  the  state  from 
collecting  taxes  nnder  an  alleged  Improper  or 
illegal  assessment  It  Is  an  action  against 
tbe  auditor  for  a  mandamus  to  comi)el  him  to 
issue  his  warrant  for  taxes  claimed  to  have 
been  paid  in  consequence  of  an  Illegal  assess- 
ment First,  there  is  no  law  in  this  state  au- 
thorizing the  auditor  to  correct  the  assess- 
ment; second,  there  Is  no  law  authorizing  the 
auditor  to  refund  amount  claimed  to  have 
been  paid  on  an  illegal  assessment;  third, 
tlie  audHor  cannot  be  compelled  by  a  manda- 
mus to  do  an  act  not  imposed  by  law.  Again, 
if  It  were  an  action  to  recover  taxes,  and  the 
state  conld  be  sued,  it  could  not  be  maintain- 
ed, because  it  was  voluntarily  paid,  and,  nn- 
der tbe  w^-settled  rule  of  this  court,  taxes 
so  paid  cannot  be  recovered.  An  opinion  was 
delivered  by  this  court  to-day  In  Bank  v. 
f'onlter,  66  8.  W.  425,  involving  8ut>8tantlally 
tbe  same  question  that  is  before  us  In  this 
case.  Tbe  comt  In  that  case  said:  "From  our 
view  of  tiie  case.  It  Is  not  necessary  to  con- 
sider the  question  as  to  whether  there  was 
an  error  In  the  assessments,  or  the  question 
whether  any  authority  could  have  corrected 
tbem  If  tbe  application  had  been  made  there- 
for In  proper  time.  Tbe  auditor  makes  no 
question  as  to  the  right  of  appellant  to  col- 
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lect  the  difference  between  52%  and  75  cents 
paid  on  each  hundred  dollnra  of  tbe  value  of 
Its  property,  as  ascertained  by  the  assess- 
ment under  the  Hewitt  law.  Tbe  amount  of 
this  difference  was  not  due  the  state;  there- 
fore was  paid  when  not  due.  This  brings  tbe 
transaction  within  the  terms  of  section  1^, 
Ky.  St,  according  to  Interpretation  in  Bank 
T.  stone  (Ky.)  M  S.  W.  6S3,  and  subsequent 
cases,  which  reads  as  follows:  'When  It  shall 
appear  to  the  auditor  that  money  has  been 
paid  Into  the  treasury  for  taxes  when  no  such 
taxes  were  in  fact  due,  he  shall  issue  his 
warrant  on  the  treasury  for  such  money  so 
Improperly  paid,  in  behalf  of  the  person  who 
paid  tbe  same.  Nothing  herein  contained 
shall  authorize  the  Issuing  of  any  such  war- 
rant In  favor  of  any  person  who  may  have 
made  payment  of  the  revenue  tax  due  on 
any  tract  of  land,  unless  it  is  manifest  that 
the  whole  of  the  tax  due  the  commonwealth 
on  such  land  has  been  paid.  Independent  of 
the  mlatakoi  payment,  and  ought  to  be  re- 
imbursed.' The  balance  of  the  claim  assert- 
ed In  this  action  does  not  come  within  the 
provisions  of  the  statute,  as  will  be  hereinaft- 
er shown.  This  Is  not  an  action  against  the 
state.  If  it  was,  It  could  not  be  maintain- 
ed, because  the  state  has  not  by  the  statute 
quoted,  or  any  other  statute,  given  consent 
to  be  sued.  The  primary  Intention  of  the 
statiite  was  to  authorize  the  auditor  to  re- 
fund to  officers  who  collected  taxes  due  the 
state,  and  paid  more  Into  the  treasury  than 
was  in  fact  due  from  them.  It  was  not  In- 
tended to  authorize  the  auditor  to  correct  as- 
sessments made  of  tbe  property  of  taxpay- 
ers, and  refund  the  amounts  he  may  deter- 
mine are  due  them;  for  the  statutes  clearly 
provide  whose  duty  It  Is  to  make  assessments 
of  property,  how  they  may  be  corrected,  and 
tbe  time  in  which  it  may  be  done.  The  au- 
ditor is  not  the  official  upon  whom  the  law 
confers  such  authority.  This  court  held  in 
the  case  of  Bank  v.  Stone  that  the  difference 
between  52^  and  76  cent  rate  should  be  re- 
funded by  a  warrant  of  the  auditor.  The 
court  did  not  Intend  to^  nor  did  It,  bold  that 
the  auditor  could  make  any  corrections  of 
the  assessments,  and  thus  ascertain  what 
amount  of  taxes  had  been  paid  Into  the  treas- 
ury which  was  not  due,  and  draw  bis  war- 
rant therefor.  The  court  did  not  Intend  to, 
nor  did  It,  change  the  rule  of  this  court,  to 
which  we  will  hereafter  refer,  which  is,  when 
taxes,  tlie  collection  of  which  can  only  be  co- 
erced by  suit,  are  voluntarily  paid,  they  can- 
not be  recovered.  This  is  a  mandamus  pro- 
ceeding to  compel  tbe  auditor  of  public  ac- 
counts to  issue  his  warrant  for  the  sura  al- 
leged to  be  due  the  appellant  for  an  excessive 
payment  of  the  taxes  w^bich  resulted  from 
excessive  assessment  It  is  not  an  action  to 
recover  all  the  taxes  paid,  but  the  difference 
between  the  amount  collected  and  tbe  amount 
which  it  claimed  should  have  been  collected 
on  a  correct  assessment  This  action  cannot 
be  maintained.    There  Is  a  rule  of  universal 
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application,  tbat  ministerial  and  executiye  of- 
ficers can  onl7  be  mandamused  to  perform 
duties  Imposed  by  law.  The  auditor  bad  no 
authority  -when  tbe  assessments  were  made, 
or  now,  to  either  assess  or  correct  the  assess- 
ments of  banks.  This  Is  tbe  business  of  tbe 
board  of  valuation  and  assessment.  To  show 
tbat  the  auditor  Is  refusing  to  perform  a  duty 
Imposed  by  law,  It  Is  essential  to  show  tbat 
he  both  baa  tbe  authority,  and  tbat  It  la  bis 
duty  to  do  so.  Neither  Is  or  can  be  shown; 
hence  appellant  Is  not  entitled  to  a  manda- 
mus. Tbe  appellant  concedes  that  Its  prop- 
erty was  assessed,  and  the  right  of  the  au- 
thority wblcb  made  tbe  assessment  to  do  so 
Is  not  questioned.  The  proper  inference  to  be 
drawn  from  the  petition  Is  that  the  appellant 
claimed  tbe  right  to  have  and  did  insist  on 
tbe  assessments  being  made  as  they  were 
made.  On  these  assessments  the  appellant 
Tolimtarlly  paid  tbe  taxes  in  question.  Tbe 
payment  of  the  taxes  assessed  could  not 
have  been  enforced  except  by  suit.  When 
such  taxes  are  voluntarily  paid,  then,  under 
tbe  adjudications  of  tbe  court,  an  action  to 
recover  them  cannot  be  maintained.  Louis- 
ville &  N.  R.  Co.  V.  H<^kins  Co.,  87  Ky.  605, 
9  S.  W.  497;  Same  v.  Com.,  89  Ky.  539,  12  S. 
W.  lO&l.  The  rule  Is  otherwise  when  tbe 
payment  of  tbe  taxes  can  be  coerced  by  sum- 
mary levy  and  sale  of  property  by  the  collect- 
ing ofBcer."  It  will  be  observed  In  this,  as  In 
the  case  from  which  we  have  quoted,  the 
lower  court  ordered  the  auditor  to  refund  the 
amount  of  tbe  difference  between  52^  and  76 
cent  rate,  and  from  that  order  no  appeal  was 
prosecuted. 
The  Judgment  Is  affirmed. 


8TATB  V.  BATT. 

(Supreme  C!ourt  of  Missouri,  Division  No.  2. 
Feb.  4,  1902.) 

CRIMINAL    LAW— BILL    OF   EXCEPTIONS— REC- 

ORD-SUFFICIENCY— PRESUMPTIONS 

AS  TO  JURISDICTION. 

1.  Where,  in  a  criminal  case,  there  was  noth- 
ing in  tbe  record  proper  which  preceded  and 
identified  what  supposedly  was  the  bill  of  ex- 
ceptions, and  in  the  concluding  entry,  after 
entitling  the  case,  there  was  a  recital  made  in 
TBcation,  "And  now  comes  defendant  by  his 
attorney  and  files  his  bill  of  exceptions,''  tbe 
bill  was  not  properly  identified,  and  the  evi- 
dence conld  not  be  considered. 

2.  Where  the  record  of  a  court  of  general 
jorLsdiition  is  silent  about  a  matter  necessary 
to  confer  jurisdiction,  the  exiateuce  of  such 
matter,  nothing  appearing  to  the  contrary,  will 
be  presumed. 

3.  The  record  of  the  circuit  court  showed 
tbat  a  criminal  cause  was,  by  agreement  made 
during  the  August  term,  set  for  trial  on  the 
first  Monday  in  October.  It  showed  that  the 
court  met  on  October  1st,  that  being  the  7th 
day  of  tbe  August  term  and  the  first  Monday 
iu  October,  and  that  it  so  met  pursuant  to  ad- 
jourunieut.  Held  suflicient,  though  uut  show- 
ing an  adjournment  to  the  first  Monday  in 
(October;  it  being  presumed,  in  support  of  ju- 
risdiction, that  the  want  of  tbe  entry  was  the 
misprision  of  the  clerk. 


Appeal  from  circuit  court  Osage  county; 
R.  S.  Ryors,  Special  Judge. 

Daniel  Baty  was  convicted  of  crime,  and 
appeals.    Affirmed. 

Frank  H.  Farrls,  B.  M.  Zevely,  and  A.  K. 
Monroe,  for  appellant.  Tbe  Attorney  Gen- 
eral and  Jerry  M.  Jeffries,  for  tbe  State. 

SHERWOOD,  P.  J.  The  defendant,  on  a 
charge  of  murder  In  the  first  degree,  was 
convicted  of  tbe  second  degree  of  that  crime, 
and  his  punishment  assessed  at  10  years  In 
the  penitentiary.  Tbe  indictment  charged 
tbat  defendant  killed  Oeorge  H.  Hopkins,  by 
giving  him  three  mortal  wounds  on  tbe  head 
by  striking,  bitting,  and  beating  bim  on  tbe 
head  with  a  rock.  The  evidence  In  tbis  case 
cannot  be  looked  Into  by  reason  of  the  fact 
that  the  bill  of  exceptions  has  not  been  prop- 
erly Identified,— nothing  In  tbe  transcript  to 
show  where  it  begins.  There  Is  nothing  In 
tbe  record  proper  which  precedes  and  Iden- 
tifies what  may  be  supposed  to  be  tbe  bill. 
And  In  tbe  concluding  entry,  after  entitling 
tbe  case,  there  is  this  recital  made  in  vaca- 
tion: "And  now  comes  defendant  by  his 
attorney,  A.  K.  Monroe,  and  files  his  bill  of 
exceptions  as  per  rule  of  court"  Under  the 
ruling  In  Reno  v.  Fltz  Jarrell  (Mo.)  63  S.  W. 
808  (in  which  Is  given  the  usual  and  proper 
formula  for  Identifying  tbe  bill  of  excep- 
tions), the  bill  bere  has  not  been  properly 
Identified. 

As  to  tbe  record  proper,  no  error  has  been 
discovered  in  tbat  In  reference  to  tbe  rec- 
ord entries  pertaining  to  this  cause,  tbe  rec- 
ord shows  tbat  this  cause  was  by  agree- 
ment, set  for  trial  on  the  first  Monday  of  Oc- 
tober, 1900.  Tbis  agreement  was  made  on 
the  2Sth  day  of  August  1900,  dnring  tbe  reg- 
ular August  term  of  tbe  circuit  court  of 
Osage  county.  The  defendant  asserts  tbat 
tbe  record  does  not  show  the  adjournment 
of  tbe  court  from  the  month  of  August  or 
at  any  date,  to  meet  on  tbe  first  Monday  of 
October.  Tbe  record  does  show,  howevei; 
that  court  met  on  the  Ist  day  of  October. 
1900,  It  being  tbe  seventh  day  of  the  regu- 
lar August  term,  1900,  and  being  tbe  first 
Monday  In  October,  and  that  It  so  met  pur- 
suant to  adjournment.  E^very  presumption 
win  be  indulged  In  favor  of  tbe  correctness 
of  tbe  action  of  a  court  of  general  Jurisdic- 
tion, and  that  it  proceed^  by  right  and  not 
by  wrong.  Huxley  v.  Harrold,  62  Mo.  516, 
and  cases  cited;  State  v.  Harklns,  100  Mo. 
666,  13  S.  W.  830. 

If  tbe  record  la  silent  about  a  matter  nec- 
essary to  confer  Jurisdiction,  or,  more  prop- 
erly, to  cause  it  to  attach  In  the  particular 
Instance,  tbe  existence  of  such  matter  (noth- 
ing appearing  of  record  to  tbe  contrary)  will 
be  presumed;  and  It  will  be  presumed  that 
where  some  regular  and  formal  Intermediate 
entry  should  have  been  made,  which  does 
not  appear  In  the  transcript  such  absence 
was  occasioned  by  the  misprision  of  the  clerk. 
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and  will  not,  tberefore,  operate  a  reversal 
of  the  Judgment 

For  these  reasons.  Judgment  affirmed.    AU 
concur. 


8TATB  T.  FLUTCHER. 

(Sapremo  Court  of  Misaonri,  DiTlslon  No.  2. 
Feb.  4,  1902.) 

UURDBR  —  BYIDBNCa  —  SinVICIBNCT  —  NEW 

TRIAL-MOTION— AFFIDAVITS-BILL  OF 

BXCBPTIONS-TIHB  FOR  FILING. 

1.  In  a  criminal  prosecution,  defendant's  mo- 
tion for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  not  supported  bj  affidavit 
eitlier  of  defendant  or  a  third  person,  was 
properly  denied. 

2.  Defendant,  a  negro,  had  passed  a  saloon, 
when  several  pai-tles  came  out,  calling  out, 
"Hurrah  for  McKinley,"  etc.  He  immediate- 
ly turned,  drew  a  revolrer,  and  threatened  to 
shoot  decedent's  brother,  who  had  been  stand- 
ing near  the  saloon;  stating  that  he  thought 
the  brother  was  the  one  that  hallooed  at  him. 
The  next  day,  as  decedent  was  passing  out  of 
an  alley,  the  negro  shot  him;  saying  that  he 
missed  his  brother  the  night  before,  but  would 
not  miss  deced^it.  Defendant's  evidence,  cor- 
roborated to  some  extent,  tended  to  show  that 
be  was  assaulted  by  decedent,  and  shot  In  self- 
defeuse.  Beld  to  support  a  conviction  of  first- 
decree  murder. 

S.  Where  the  time  for  filing  a  bill  of  excep- 
tions is  extended  "up  to"  June  28th,  a  bill 
filed  on  that  day  is  in  time. 

Appeal  from  St  Louis  circuit  court;  H.  D. 
Wood,  Judge. 

Henry  Flutcher  was  convicted  of  crime, 
and  appeals.    Affirmed. 

James  H.  Stanbus,  for  appellant  The  At- 
torney General  and  Jerry  M.  Jeffries,  for  the 
State. 


SHERWOOD,  J.  Defendant  was  Indicted 
for  murder  in  the  first  degree  because  he 
shot  Louis  Roth  to  death  with  a  revolver 
on  the  27tb  day  ot  August  1000.  On  behalf 
of  the  prosecution  the  testimony  disclosed.  In 
substance  and  effect  this  state  at  facts:  De- 
fendant is  a  negro,  and  had  been  for  some 
time  prior  to  the  commission  of  this  crime 
a  resident  of  the  city  of  St  Louis,  and  is 
about  5  feet  6  inches  tall,  and  weighs  about 
150  pounds.  Louis  Roth  was  a  young  man, 
and  made  his  home  with  bis  lather  and 
mother,  who  resided  at  the  comer  of  2858 
St.  Louis  avenue.  He  was  23  years  old,  and 
5  feet  7  Inches  tall,  and  would  weigh  about 
165  pounds.  He  had  two  brothers,  one  of 
whom  was  older,  and  one  (Edward  Roth) 
who  was  younger,  than  himself.  On  Sun- 
day, the  day  before  the  commission  of  this 
homicide,  Edward  Roth  and  a  number  of 
l>oys  about  his  age  (IT  years)  at  about  8 
o'clock  in  the  evening  were  standing  on  the 
southwest  comer  of  Olasgow  and  Montgom- 
ery streets.  The  defendant  with  a  negro 
woman,  came  west  on  the  south  side  of 
Montgomery  street  The  young  men  were 
standing  in  front  of  a  grocery  store  and  sa- 
loon, but  none  of  them  had  been  in  the  sa- 


loon. In  the  BaIo<m  were  several  men,  who 
were,  from  all  appearances,  having  a  "good 
time."  The  defendant  and  this  negro  wo- 
man had  barely  passed  this  com»,  when 
these  men  who  were  in  the  saloon  came  out 
and  went  east  on  Glasgow  street.  As  they 
came  out  of  the  saloon,  some  of  their  num- 
ber hallooed,  "Hurrah!  Hurrah  for  MdEUn- 
leyl"  and  others  of  their  number  hallooed 
things  similar  to  that  The  defendant  as 
above  stated,  was  only  a  few  steps  away,  but 
he  turned  around,  drew  a  88  revolver  out  of 
his  pocket  rushed  back  to  where  Edward 
Roth  was  standing  (he  being  a  little  to  the 
west  of  his  companions),  thrust  the  revolver 
Into  his  face,  and  said:  "You  white  bas- 
tard! I'll  make  yon  respect  my  color  as 
well  as  I  respect  yours.  You  white  son  of 
a  bitch!  I'll  kill  you.  I'U  make  aU  of  you 
white  bastards  respect  me,  regardless  of  na- 
tionality." Young  Both  attempted  to  back 
away  from  the  weapon,  saying:  "Mister, 
don't  shoot  me.  I  have  done  nothing."  The 
negro  followed  him,  keeping  the  weapon  in 
his  face,  saying:  "I  think  you  are  the  one 
that  hallooed  at  me."  Roth  retreated  to  the 
middle  of  the  street  all  the  while  saying: 
"Mister,  don't  shoot  me.  I  never  done  noth- 
ing." When  they  reached  the  middle  of  the 
street  the  defendant  ceased  his  assault  and 
rejoined  his  companion,  who  was  waiting  for 
him,  and  passed  on.  This  was  the  second 
time  that  Edward  Both  had  seen  the  defend- 
ant Once  before  that  he  had  seen  him  en- 
gaged in  a  game  ot  craps,  but  even  when 
this  occurrence  took  place,  did  not  know  his 
name.  There  is  an  alley  running  nwth  and 
south  from  St  Louis  avenue  to  Madison 
street.  Intersecting  Montgomery  and  Benton 
streets.  Shortly  before  sundown  on  the  27th 
day  of  August  1900,  Louis  Roth  went  Into 
a  cigar  store  then  standing  at  2710  St  Louis 
avenue,  at  the  comer  ot  this  alley.  There 
he  met  an  acquaintance,  John  Barry.  After 
talking  a  few  minutes  they  started  to  Mr. 
Tleraey's  home,  which  Is  at  Eleventh  and 
Franklin  avenue.  Roth  was  a  carpenter  by 
trade,  and  belonged  to  the  carpenters'  union. 
Tiemey  was  the  treasurer  of  that  institution, 
and  Roth  was  going  to  his  home  for  the  pur- 
pose of  paying  his  dues  in  that  organization. 
To  lessen  the  distance,  the  two  men  under- 
took to  pass  through  the  alley  above  men- 
tioned. They  got  Into  the  alley  about  100 
feet,  when  the  defendant  and  two  other  ne- 
groes came  out  of  what  was  termed  a  "gang- 
way" on  the  west  side  of  the  alley  into  the 
alley,  and  passed  south  through  the  alley 
about  15  feet  ahead  of  Roth  and  Barry.  The 
three  negroes  on  reaching  Montgomery  street 
turned  west  and  Just  as  Roth  passed  from 
the  alley  Into  Montgomery  street  the  defend- 
ant who  had  turned  around  and  was  waiting 
tor  his  victim,  took  deliberate  aim  at  Roth, 
and,  saying  to  him,  "I  missed  your  brother 
last  night  but  you  son  of  a  bitch,  I'll  not 
miss  you,"  fired.  Roth  threw  up  his  hands, 
turned  to  his  friend,  and  said,  "Jadt  I  am 
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shot."  He  staggered  about  15  feet  west  from 
the  alley  and  fell.  Tbe  defendant,  unsatis- 
fied wltb  the  murderons  work  he  bad  accom- 
pllsbed,  fired  his  weapon  at  deceased  twice 
more;  but  an  ezinresa  wagon  had  dashed  be- 
tween the  men,  and  bis  aim  was  faulty. 
Both  was  taken  to  tbe  hospital,  but  died  as 
soon  as  reaching  tber&  Tbe  ball  (a  38-caU^ 
ber  bullet)  had  entered  the  right  side  at 
about  the  eleventh  rib,  right  at  the  juncture 
where  it  stops.  It  ranged  slightly  back- 
wards, escaping  the  right  kidney,  passed 
through  tbe  colon  or  large  gut  through  some 
of  the  small  intestines,  and  tiien  into  tbe  left 
kidney,  where  it  severed  a  vein  and  an  ar- 
tery, and  at  the  same  time  shattered  a  kid- 
ney. After  firing  tbe  three  shots,  the  defend- 
ant crossed  tbe  street  and  ran  on  south 
through  the  alley,  and  then  through  a  vacant 
lot  on  Lefllngwell  avenue,  where  there  was 
a  lot  of  weeds;  and  he  thus  escaped  the  of- 
flcw,  who  had  pursued  him  for  some  distance 
and  bad  fired  three  shots  at  him.  The  next 
morning  an  offlcw  was  delegated  to  watch  at 
the  place  where  defendant  had  been  at  work. 
A  negro  woman  appeared  there  and  demand- 
ed tiie  pay  that  was  due  him.  She  was  shad- 
owed to  009  Sontb  Bwing  street,  which  is  In 
the  south  lower  part  of  the  city,  where  the 
defendant  was  found  in  bed.  He  was  imme- 
diately placed  under  arrest,  and  the  weapon 
he  had  used  was  found  under  his  pillow. 
He  pleaded  not  guilty,  and  also  pleaded  self- 
defense.  On  the  part  of  the  defense  there 
was  the  testimony  of  defendant,  corroborat- 
ed to  a  greater  or  less  extent  by  several  oth- 
er witnesses,  that  defendant  was  assaulted 
by  tionis  Both,  struck  twice  with  a  baseball 
hat,  and  knocked  to  his  knees,  when  he  fired 
in  self-protection  the  shot  which  killed  I>onis 
Both.  The  court  below  gave  an  excellent  set 
of  instructions,  embracing  murder  in  tbe  first 
and  second  degrees,  manslaughter  in  the 
fourth  degree,  and  the  law  of  self-defense. 
These  instructicms  were  so  full  and  accurate 
as  to  leave  naught  to  be  desired,  so  that  tbe 
ttceptioo  of  defendant  at  the  close  of  the 
giving  of  the  Instructions  given  by  the  court 
"on  the  ground  that  they  did  not  cover  all 
phases  of  the  evidence  in  tbe  case,"  cannot 
prevail.  The  Jury  returned  a  verdict  of 
guilty  of  murder  in  the  first  degree. 

The  point  is  made  in  the  motion  for  a  new 
trial  that  "new  evidence  has  been  discovered 
which  is  material  to  the  Issues  in  the  case, 
and  that  said  evidence  la  not  cumulative, 
and  has  come  into  tbe  possession  of  this  de- 
fendant since  tbe  verdict  in  the  case  was 
rendered."  This  point  was  properly  ruled 
against  defendant  because  the  ground  stat- 
ed met  with  no  support  by  affidavit  either  of 
defendant  or  others.  State  v.  McLaughlin, 
27  Mo.  Ill;  State  v.  Campbell,  116  Mo.  381. 
22  8.  W.  367;  State  v.  NetUes,  153  Mo.  464, 
B5  S.  W.  TO;  State  v.  Ray,  53  Mo.  345;  State 
V.  Mustek,  101  Mo.  200.  14  S.  W.  212;  State 
V.  Welsor,  117  Mo.  570.  21  S.  W.  443;  State 
T.  Miller,  144  Mo.  26.  45  S.  W.  1104;    State 


T.  Tomasltz,  144  Mo.  88,  45  8.  W.  1106;  State 
T.  Lucas,  147  Mo.  70,  47  8.  W.  1067. 

There  Is  abundant  testimony,  as  already 
set  forth,  to  warrant  and  support  the  verdict 
returned;  and  the  fact  that  the  testimony 
for  the  defense  conflicts  with  that  of  tbe 
state  has  no  bearing  on  the  force  and  effect 
of  the  verdict. 

The  last  order  of  record  in  reference  to  ex- 
tension of  time  for  filing  the  bill  of  excep- 
tions Is  in  these  words,  "be  again  extended 
up  to  tbe  28th  day  of  June,  1901,"  and  the 
state  contends  that  Inasmuch  as  the  bill 
was  filed  on  that  date,  such  filing  was  too 
late.  We  do  not  favor  this  view.  The  words 
"up  to"  constitute  a  colloquial  expression.— 
a  slang  phrase.  Volume  6,  Cent  Diet  The 
word  "to,"  which  was  evidently  the  control- 
ling word  in  this  connection  and  instance.  Is 
sometimes  a  word  of  "inclusion.'*  Cent. 
Diet  In  this  sense  we  bold  It  was  thus  used 
in  the  case  at  bar,  and  th^efore  that  tbe 
bin  was  filed  in  time. 

In  conclusion,  we  make  no  doubt  that  de- 
fendant was  in  all  respects  fairly  tried,  and 
convicted  on  testimony  amply  soflleient  so- 
that  it  only  remains  for  us  to  affirm  the  Judg- 
ment and  to  direct  that  the  sentence  of  the- 
law  be  executed.    All  concur. 


STATE  V.  SHELLBT. 

(Supreme  Court  of  Missouri,   Division  No.  2. 
Feb.  4,  1902.) 

FALSB  lUPBRSOMATION  OF  VOTBR-BVIDCNCB 
AS  TO  STATUS  OF  PARTY  PERSONATBD— 
REOISTRATION  BOOK— PRESUMPTION.     • 

In  a  prosecution  under  Rev.  St.  1890,  I 
7261,  for  falsely  personating  an  elector,  the 
book  of  registration,  in  which  the  name  of  the 
party  i>er80uated  appears  as  a  voter,  is  not 
prima  facie  evidence  that  sQch  person  was  an 
elector  and  entitled  to  vote  In  the  precinct 
snflJcient  to  support  a  conviction,  since  the 
presumption  that  the  registration  proceedings 
were  regular  cannot  overcome  the  preenmptiou 
of  innoc^ce. 

Appeal  from  St.  Louis  circuit  court:  Horar 
tlo  D.  Wood,  Judge. 

Dan  Shelley  was  convicted  of  falsely  per- 
sonating an  elector,  and  appeals.    Reversed. 

T.  J.  Rowe  and  S.  S.  Bass,  fbr  api>ellant 
The  Attorney  General  and  Jerry  M.  Jeffries, 
for  the  State. 


SHERWOOD,  J.  Dan  Shelley  was  prose- 
cuted under  the  provisions  of  section  7261, 
Rer.  St  1809;  he  being  indicted  for  that 
he  falsely,  fraudulently,  and  feloniously  Im- 
personated one  Joseph  Conley,  an  elector 
duly  registered,  etc.  Tbe  section  on  which 
the  Indictment  is  founded  is,  so  far  as  nec- 
essary to  quote  it,  the  following:  "Any  per- 
son who  shall  falsely  personate  an  elector, 
or  other  person,  and  rote^  or  attempt  or 
offer  to  vote  in  or  ui>on  the  name  of  such 
elector  or  other  person;  or  shall  vote,  or  at- 
tempt to  vote,  in  or  uptm  the  name  of  any 
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otber  person,  lirlng  or  dead,  •  •  •  sball, 
upon  conviction,  be  guilty  of  a  felony  and 
]>uiiished  for  every  such  offense  by  Impris- 
onment in  tbe  penitentiary  not  leM  than  two 
years."  Defendant  stood  Ilia  trial,  wlilch  re- 
sulted In  a  verdict  of  guilty,  and  punish- 
ment assessed  at  Intprisoninent  In  tbe  peni- 
tentiary for  tlie  term  of  two  years.  Tbwe 
was  no  evidence  offered  in  support '  of  the 
aUe^tlon  that  Josepli  Ckinley  was  an  elect- 
or, etc..  otlier  than  the  book  of  registration 
offered  in  evidence,  and  showing  sucb  name 
baring  been  registered  as  resident  at  a  cer- 
tain namber.  Defendant  demurred  to  the 
evidence,  but  was  unsacceesful  In  so  doing, 
whereupon  the  court  gave,  among  others, 
this  Instruction:  "Third.  The  court  Instructs 
the  ]ury  that,  if  they  believe  from  the  evi- 
dence that  the  name  of  Joseph  Conley  ap- 
peared upon  the  registration  book  of  the 
precinct  mentioned  In  the  indictment  and 
off^ed  in  evidence,  then  this  fact  Is  prima 
facie  evidence  that  said  Conley  was  an 
elector  and  entitled  to  vote  in  said  precinct" 
The  dominant  question  In  this  cause  is 
whether  the  name  of  Joseph  Conley,  appear- 
ing on  the  registration  book  as  an  elector 
of  that  precinct,  was  sufficient  evidence  of 
the  fact  that  he  was  an  elector.  The  court, 
In  the  quoted  inatructlon,  ruled  tibiat  the 
registration  of  Conley's  name  upon  the  regla- 
tratlon  book  was  prima  facie  evidence  that 
Conley  was  an  elector.  The  correctness  of 
this  position,  as  regards  the  chaise  here 
preferred,  is  now  to  be  examined.  Qreen- 
leaf  says:  "A  distinction  is  to  be  noted  be- 
tween clvU  and  criminal  cases  in  respect  to 
the  degree  or  quantity  of  evidence  neces- 
sary to  justify  the  jury  in  flnding  their  ver- 
dict for  the  government.  In  civil  cases  their 
duty  Is  to  weigh  the  evidence  carefully,  and 
to  flod  for  the  party  in  whose  favor  the  evi- 
dence |H:epond««te6,  although  It  be  not  free 
from  reasonable  doubt  But  in  criminal  tri- 
als tbe  party  accused  is  entitled  to  the  bw- 
efit  of  the  legal  presumption  In  favor '  of 
binooence,  which  in  doubtful  cases  is  always 
tnfiicient  to  turn  the  scale  in  his  favor.  It 
is  therefore  a  rule  of  criminal  law  that  the 
guilt  of  tbe  accused  must  be  fully  proved. 
Neither  a  mere  preponderance  of  evidence, 
nor  any  weight  of  preponderant  evidence,  is 
safflcient  for  the  purpose,  unless  It  generate 
fall  belief  of  the  fact,  to  the  exclusion  of  all 
reasonable  doubt.  *  *  *  And  this  degree 
of  conviction  ought  to  be  produced  when  the 
facts  proved  coincide  with,  and  are  legally 
safflcient  to  establish  tbe  truth  of,  the  by- 
potheslp  assumed,  namely,  the  guilt  of  the 
party  accused,  and  are  Inconsistent  with  any 
other  hypothesis.  For  It  is  not  enough  that 
the  evidence  goes  to  show  Ills  guilt  It  most 
be  inconsistent  with  the  reasonable  suppo- 
sition of  his  Innocence."    8  GreenL  Ev.  (14tb 


Ed.)  i  20.  The  Instruction  under  review  evi- 
dently rests  its  taproot  upon  tbe  idea  that 
inasmuch  as  it  will  be  presumed  that  the 
registration  of&cer,  in  registering  the  name 
of  Joseph  Oonley  as  an  elector,  did  his  duty 
In  the  premises,  from  thence  the  presump- 
tion arises  that  Joseph  Conley  was  an  elect- 
or; but  sucb  a  presumption  cannot  either 
overlook  or  overcome  tlic  presumption  of 
innocence,  which  in  every  case  Is  to  be  re- 
garded by  the  Jury  as  matter  of  evidence, 
to  the  benefit  of  which  the  party  is  enti- 
tled. 1  Greenl.  Ev.  {  84.  One  presumption- 
cannot  overthrow  another;  nor,  as  a  rule, 
can  a  man  be  convicted  of  a  crime  upon  a 
mere  prima  facie  case  being  established  in 
a  criminal  prosecution,  because  such  prima 
facie  case  does  not  generally  rebut  the  pre- 
sumption of  Innocence  or  shift  the  burden 
of  proof.  8  Bice,  Er.  427.  It  Is  true  that 
the  legislature  may,  to  a  certain  extent,  de- 
clare what  shall  be  presumptive  evidence 
of  any  fact  3  Rice,  B!v.  38,  and  cases  cited; 
State  V.  Buck,  120  Mo.  479,  25  S.  W.  573. 
But  there  has  been  no  legislative  declara- 
tloii  as  to  what  shall  be  presumptive  evi- 
dence in  tbe  class  of  crimes  now  under  dls- 
cussloo;  or  perhapa  It  might  be  beyond  the 
legislative  power  to  declare  that  the  pre- 
Bunaptioa  that  a  regl8tratt(w  officer  has  done 
his  duty  should  be  presumptive  evidence 
that  another  man  bad  committed  a  crime; 
and  yet,  in  substance  and  effect,  this  is 
what  the  Inatructlon  in  question  told  the 
jury.  In  circumstances  such  as  here  pre- 
sented, the  establishment  of  inferences, 
however  strong,  or  probabUMles,  Inrwever 
great  will  not  warrant  a  conviction.  The 
doctrine  of  chance  does  not  apply  here. 
Ogletree  v.  State,  28  Ala.  683;  Am.  Lead. 
Gas.  659;  Com.  v.  SlcKle,  1  Gray,  61,  61 
Am.  Dec.  410.  Beaides,  this  porosecution  was 
instituted  on  tlie  bypotheBls  that  Joseph 
Conley  was  a  living  elector,  whom  Daniel 
Shelley  endeavored  to  personate,  since  the 
indictment  does  not  state  that  Conley  was 
dead  at  the  time  he  was  personated,  which 
it  would  have  had  to  do,  bad  sacta  been  the 
fact  But  Conley,  though  an  elector  at  the 
time  of  ills  registration,  may  not  bare  been 
alive  at  the  time  he  was  personated,  or  at 
that  time  may  have  been  a  nonresident  of 
the  alleged  precinct  In  which  case,  of  course. 
no  conviction  could  have  been  had.  And  the 
burden  was  cm  tbe  state  to  establlsb  by 
something  more  than  a  m«re  presumption— 
to  establish  beyond  a  reasonable  doubt— that 
Joseph  Conley  was  an  elector  of  tbe  par- 
ticular precinct  alleged  In  the  Indictment  at 
the  time  Dan  Shelley  is  charged  with  hav- 
ing personated  him. 

For  these  reasons,  the  jndgmMt  will  be 
reversed,  and  tbe  cause  rwsanded.  All  con- 
ctur. 
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STANLEY  T.  JEJTNA  INa  CO. 
KSupreme  Court  of  Arkansas.    Jan.  18,  1902.) 

BVIDBNCB— WITNESSES  —  IMPEACHMENT  —  IN- 
SURANCE—ACTION ON  POLICY  —  BVIDBNCB 
OF  PREVIOUS  LOSS— INDICTMENT  FOR  AR- 
SON. 

1.  Under  Sand.  A  H.  Dig.  S  2969,  proTiding 
"that  a  witness  may  be  impeached  or  showing 
that  his  Keneral  reputation  for  truth  and  im- 
morality renders  him  unworthy  of  belief,  but 
not  by  eridence  of  particular  wrongful  acts, 
eyidence  that  plaintiff,  in  an  action  on  a  fire 

.policy,   had   before  owned   an    insured  house, 
which  burned,  was  inadmissible. 

2.  Admission  of  evidence  that  plaintiff  and 
others  had  been  indicted  for  the  burning  of  the 
house  referred  to  was  reversible  error. 

Appeal  from  circuit  court,  JeCFerson  coun- 
ty; John  M.  Elliott,  Judge. 

Action  by  Mrs.  E.  E.  Stanley  against  the 
.^tna  Insurance  Company.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appeals.' 
Heversed. 

White  &  Street  and  Carroll  &  Pemberton, 
-for  appellant    Austin  &  Taylor,  for  appellee. 

BUNN,  C.  3.  This  is  a  suit  on  a  fire  in- 
surance policy.  Instituted  In  the  Jefferson 
■circuit  court  on  the  13th  day  of  February, 
18S6,  by  the  appellant,  Mrs.  E.  E.  Stanley, 
the  holder  of  the  policy,  against  the  appellee, 
the  ^tna  Insurance  Company  of  Hartford, 
Conn.,  for  the  sum  of  $1,370,  damages  tor 
the  total  loss  of  her  house  and  furniture,  and 
Injury  to  the  fencing,— her  residence  In  Pine 
Bluff,  Ark.,— by  fire,  on  the  night  of  the  6tb 
December,  180S.  The  defendant  company 
answered,  admitting  the  issuance  and  deliv- 
ery of  the  policy  of  insurance  to  the  plain- 
tiff, and  the  occurrence  of  the  fire  and  de- 
struction of  the  residence  building,  but  deny- 
ing that  the  loss  to  the  furniture  and  other 
articles  of  personal  property  was  to  the  ex- 
tent claimed  in  plaintiff's  complaint,  and  any 
damage  whatever  to  the  fencing,  and  alleged 
not  only  gross  negligence  on  the  part  of  the 
plaintiff  in  the  care  of  said  property  and  the 
protection  of  the  same,  but  complicity  In, 
and  connivance  at,  said  burning,  to  obtain 
the  insurance  thereon  as  aforesaid.  On  the 
trial  of  the  cause,  and  on  the  cross-examina- 
tion of  the  plaintiff  as  a  witness,  she  was 
asked  various  questions  touching  her  past 
life,  covering  a  period  of  12  or  16  years; 
and,  among  other  things  in  this  connection, 
she  was  asked  if,  while  residing  in  Lexing- 
ton, Ey.,  she  did  not  have  insurance  upon 
her  residence  tbere,  and  If  the  same  was 
burned  down  while  under  such  Insurance. 
This  question  she  answered  In  the  afllrma- 
tlve,  with  the  additional  or  qualifying  state- 
ment that  she  had  on  the  house  a  very  small 
amount  of  Insurance.  After  further  ques- 
tioning and  answering,  plaintifrs  counsel  ob- 
jected to  the  evidence  thus  adduced,  and 
moved  the  court  to  exclude  the  same  from 
the  Jury,  which  motion  the  court  overruled, 
and  permitted  the  evidence  to  go  to  the  Ju- 
ry; to  which  evidence  the  plaintiff  objected. 


and  to  the  refusal  to  reject  the  same  she 
excepted.  Similar  Interrogations  were  pro- 
pounded to  her  as  to  the  insurance  on  and 
burning  of  another  house  in  Pine  Bluff,  upon 
which  there  were  like  rulings  of  the  court, 
and  exceptions  taken.  Our  attention  Is  call- 
ed to  the  ruling  of  this  court  on  an  identical 
state  of  facts  in  Insurance  Co.  t.  Stanley, 
the  plaintiff  in  this  cause,  reported  In  62  S.  W. 
66.  It  will  be  seen,  however,  that  the  ques- 
tion tbere  was  differentiy  presented  from 
what  It  Is  In  this  case.  For  instance,  the 
questions  and  answers  were  not  excepted  to 
in  the  court  below;  In  tbe  next  place,  tbe 
case  was  decided  In  the  court  bdow  in  favor 
of  the  plaintiff,  showing  that  the  Jury  were 
not  influenced  by  that  evidence;  and,  in  the 
third  place,  the  question  in  that  case  arose 
upon  an  instruction  in  which  that  particular 
point  and  anothw  were  involved,  which  lat- 
ter itself  was  material,  and  touching  which 
the  court  held  that  the  court  committed  a 
reversible  error,  to  wit,  in  not  giving  the  In- 
struction to  consider  the  interest  of  witness. 
So  that  it  does  not  appear  that  any  positive 
ruling  upon  tbe  admissibility  of  this  evidence 
by  this  court  in  that  case  was  made,  and  for 
that  reason.  In  a  case  like  this,  where  the 
facts  are  somewhat  different,  we  are  left 
free  to  rule  upon  the  question  as  presented 
now.  This  character  of  cross-examination  is 
only  permissible  where  its  object  and  tenden- 
cy Is  to  affect  the  credibility  of  the  witness 
under  cross-examination. 

In  section  2959,  Sand.  &  H.  Dig.,  It  Is  pro- 
vided that  "a  witness  may  be  impeached  by 
the  party  against  whom  he  Is  produced  by 
contradictory  evidence,  by  showing  [among 
other  things]  that  his  general  reputation  for 
truth  and  immorality  renders  him  unworthy 
of  belief,  but  not  by  evidence  of  particular 
-wrongful  acts,  except  that  it  may  be  shown 
by  the  examination  of  a  witness,  or  record 
of  a  Judgement,  that  he  has  been  convicted  of 
a.  felony."  This  statute  is  quoted  only  be- 
cause Its  provisions  are  Incidentally  referred 
to  in  tbe  case  now  cited. 

The  leading  case  of  this  court,  on  the  sub- 
ject of  the  admissibility  of  such  evidence  as 
we  have  now  under  consideration,  is  that  of 
Holllngsworth  v.  State,  63  Ark.  887,  14  S.  W. 
41,  in  which  the  court  said:  "This  shows  that 
upon  a  cross-examination  of  a  witness,  with 
a  view  of  testing  his  credibility,  Inquiries  are  * 
proper  as  to  facts  not  competent  to  be  prov- 
ed In  any  other  way.  Such  inquiries  do  not 
relate  to  the  Issue  directly  upon  trial,  but  re- 
late only  to  the  credibility  of  the  witness. 
They  are  entirely  collateral  to  the  principal 
issue.  As  to  the  former,  the  same  strictness 
is  not  required  when  the  evidence  Is  confin- 
ed to  tbe  cross-examination  of  the  witness 
Introduced  by  tbe  opposite  party.  In  such 
examination  the  presumption  is  strong  that 
the  witness  will  protect  bis  credibility,  as 
far,  at  least,  as  the  truth  will  warrant  All 
experience  shows  this  to  be  so.  It  would  be 
productive  of  great  Injustice  often.  If,  when 
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a  witness  te  produced  of  whom  the  opposite 
party  baa  never  heard,  and  who  gives  mate- 
rial teBtlm<Hiy,  and  from  some  source,  or 
from  the  manner  and  appearance  of  the  wit- 
ness, such  party  should  learn  that  most  of 
the  life  of  the  witness  had  been  spent  In  Jail 
anA  other  prisons  for  crimes,  if  this  fact 
could  not  be  proved  by  the  witness  himself, 
but  could  only  be  shown  by  the  record  exist- 
ing In  distant  counties  and  states,  which 
for  the  purposes  of  the  trial  are  wholly  Inac- 
cessible." In  conclusion,  says  Judge  Hem- 
ingway, speaking  for  the  court:  "My  conclu- 
sion is  that  a  witness  upon  cross-examina- 
tion may  be  asked  whether  he  has  been  in 
jnll,  the  penitentiary,  or  state  prison,  or  any 
other  place  tliat  would  tend  to  impair  his 
credibility,  and  how  much  of  his  life  he  has 
passed  In  such  places.  When  the  inquiry  la 
confined  aa  to  whether  he  has  been  convict- 
ed, and  of  what,  a  different  rule  may  apply." 
Thus,  while  the  statute  does  not  permit  a 
witness  to  be  Impeached  by  evidence  of  mere 
Isolated  acts  on  his  part,  yet  In  the  case  cit- 
ed evidence  of  habits  of  life, — associatlonB,— 
which  go  to  show  habitual  immorality  and 
the  probable  disregard  of  truth  generally,  is 
not  In  conflict  with  the  statute,  and  Is  ad- 
missible, notwithstanding  that,  in  order  to 
determine  this  general  fact,  particular  acts 
In  keeping  with  the  general  habit  may  be 
shown.  They  are  circumstances,  says  the 
court,  "proper  ft>r  the  jury  to  consider  in  de- 
termining his  credibility."  That  such  a  life 
tends  to  discredit  the  testimony  of  the  wit- 
ness no  one  can  deny.  When  disclosed  on 
cross-examination,  it  is  exclusively  for  the 
jury  to  determine  whether  any  truth  can 
come  ftom  such  source,  and.  If  so,  how 
much.  "The  right  to  Impair  the  evidence 
of  a  witness  by  cross-examination  must  not 
be  confounded  with  the  right  to  Impeach  a 
witness  by  evidence  Introduced  by  the  oppo- 
site party.  •  •  •  Such  evidence  must  go 
to  bis  general  character."  After  all,  such 
evidence  must  tend  to  affect  the  credibility 
of  the  witness  or  it  is  not  admissible;  for  ev- 
idence which  merely  r^ects  on  the  charac- 
ter of  a  witness,  or  calls  his  general  char- 
acter In  question,  which  has  no  reference  to 
his  character  for  truth  or  immorality,  is  not 
admissible,  for  such  can  only  prejudice  the 
minds  of  the  Jury  against  him. 

This  being  the  law  as  heretofore  defined 
by  tbiB  court,  we  are  of  the  opinion  that  the 
evidence  so  adduced  in  this  case  was  not 
admissible,  seeing  that  Its  effect  could  not 
be  to  impeach  the  witness  or  lessen  her  cred- 
ibility, as  the  mere  fact  of  having  an  Insur- 
ed house  burned  on  one  or  more  previous 
occasions  proves  nothing  against  her  credi- 
bility.    It  should  have  been  excluded. 

In  the  further  progress  of  the  trial  she  was 
asked  "if  you,  Thomas  Stanley,  and  your 
husband,  Frank  Stanley,  were  indicted  by 
the  grand  Jury  of  Jefferson  county,  Arkan- 
sas, charged  with  the  burning  of  this  build- 
ing." This  question  was  objected  to,  but  the 
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court  overruled  the  objection.  She,  being 
required  to  answer,  said:  "I  understand, 
through  my  attorneys;"  and  in  answer  to 
further  questions  on  the  subject,  and  by  way 
of  explanation,  said  she  herself  was  never 
arrested,  and  was  finally  discharged  by  the 
sheriff  at  his  office.  Having  been  charged 
by  the  grand  Jury  with  the  commission  of 
the  crime  of  arson  shows  nothing  against 
her,  and  the  object  of  such  testimony  could 
operate  only  to  cast  a  slur  upon  her  before 
the  Jury.  It  was  highly  prejudicial,  and 
should  not  have  been  permitted  to  go  to  the 
Jury,  and  the  error  was  a  reversible  one. 

In  the  course  of  the  trial  the  court  gave, 
at  the  request  of  the  defendant,  the  third  In- 
struction, which  is  objectionable,  under  the 
peculiar  facts  of  this  case,  because  it  failed 
to  say  if  the  plaintiff  intentionally  or  will- 
fully caused  the  burning  of  the  building. 

The  seventh  instruction,  given  at  the  in- 
stance of  the  defendant,  Is  too  general,  and 
left  to  the  Jury  too  much  latitude  in  deter- 
mining what  constituted  failure  of  plaintiff 
in  keeping  all  the  covenants  contained  in  the 
policy.  As  the  case  will  be  reversed  for 
other  errors  named  above,  these  last -refer- 
ences to  Instructions  are  In  the  way  of  sug- 
gestions to  the  court  on  another  trial. 

Reversed  and  remanded  for  the  imi^oper 
admission  of  testimony  as  set  forth  in  the 
foregoing. 


NORMAN  V.  POOLa 
(Supreme  Oourt  of  Arkansas.    Jan,  18,  1902.) 

APPEAL— RECORD— PRESUMPTION  —  GARNISH- 
MENT —  FINAL  JUDGMENT  AGAINST  GAR- 
NISHEE}—ABSENCE  OF  JUDGMENT  AGAINST 
PRINCIPAL  DEFENDANT. 

1.  Where  the  evidence  is  uot  in  the  record,  it 
will  be  presumed  that  it  was  sufficient  to  sup- 
port the  judgment. 

2.  Where  a  writ  of  garnishment  is  issued  in 
the  course  of  an  action  against  the  principal 
defendant,  final  judgment  cannot  be  rendered 
against  the  gornisUee  in  the  absence  of  a  judg- 
ment against  the  principal  defendant. 

Appeal  from  circuit  court  Union  county; 
Chas.  W.  Smith,  Judge. 

Action  by  T.  P.  Poole  against  G.  H.  Par- 
ker, in  which  F.  R.  Norman  was  garnished. 
From  a  judgment  against  the  garnishee,  he 
appeals.    Reversed, 

Pugh  &  Wiley,  for  appellant  Thornton  & 
Thornton,  for  appellee. 

RIDDICK,  J.  T.  P.  Poole  brought  an  ac- 
tion before  a  Justice  of  the  peace  against 
6.  H.  Parker,  and  had  F.  R.  Norman,  the 
appellant  here,  summoned  as  garnishee.  On 
the  return  day  of  the  writ  of  garnishment 
the  garnishee  failed  to  appear,  and  the  Jus- 
tice of  the  peace  gave  Judgment  against  her 
by  default  From  this  judgment  the  gar- 
nishee appealed  to  the  circuit  court  and,  on 
a  trial  there,  judgment  was  again  rendered 
against  them,  and  she  appealed  to  this  court 
No  bill  of  exceptions  was  filed,  and  the  evi-L 
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Oeace  before  the  circuit  court  Is  not  be- 
fore XSB.  We  assume  tbat  the  evidence  was 
sufficient  to  support  the  Judgment,  and  the 
only  question  here  Is  whether  there  Is  error 
upon  the  face  of  the  record. 

The  appellant  contends  tbat  no  Judgm^it 
could  be  rendered  against  her  In  the  action 
against  the  defendant  Burke,  and  that  the 
judgment  was  rold  for  the  reason  that  no 
separate  action  was  commenced  against  her, 
and  for  the  further  reason  tbat  there  was  at 
the  time  of  Its  rendition  no  Judgment  against 
the  principal  defendant,  Burke.  It  has  been 
frequently  held  in  this  state,  since  the  adop< 
tlon  of  the  Civil  Code,  that  a  final  Judg- 
ment against  one  summoned  as  a  garnishee 
In  an  attachment  proceeding  cannot  be  ren- 
dered In  the  original  action,  but  that  the 
proper  practice,  when  the  garnishee  makes 
default  olr  refuses  to  pay  over  the  proceeds 
In  his  hands,  Is  to  commence  an  original 
action  to  recover  Judgment  against  him. 
Railway  Co.  v.  Rlchter,  48  Ark.  350,  3  S. 
W.  5G;  Giles  V.  Hicks,  4S  Ark.  271.  These 
decisions  were  rendered  before  the  passage  of 
the  act  of  April  8,  1889,  In  reference  to  Judi- 
cial garnishments,  and  the  amendatory  act 
of  April  19,  1805.  Under  the  practice  as 
regulated  by  these  two  acts.  It  Is  no  longer 
necessary  in  all  cases  to  commence  a  sepa- 
rate action  against  the  garnishee  In  order 
to  authorize  the  court  to  render  a  final  Judg- 
ment against  him,  but  in  the  cases  cov- 
ered by  these  acts,  final  Judgments  may  be 
rendered  against  the  garnishee  upon  default 
made  by  him,  or  when  on  a  trial  the  court 
finds  that  be  is  Indebted  to  the  defendant 
in  the  original  Judgment  It  Is  difficult  for 
us  to  say  from  the  record  In  this  case  wheth- 
er the  plainticr  bases  his  garnishment  pro- 
ceeding on  the  acts  referred  to  or  not;  but 
conceding  that  this  Is  so,  and  conceding  that 
It  was  unnecessary  to  Institute  a  new  action 
against  the  garnishee,  It  was  still  necessary 
for  the  record  to  show  a  Judgment  against 
the  defendant  before  a  final  Judgment  can 
be  rendered  against  the  garnishee.  The  pro- 
ceeding against  the  garnishee  Is  ancillary  to 
tbat  against  the  defendant  As  the  object 
of  the  garnishment  Is  to  reach  money  or 
property  In  the  possession  of  the  garnishee, 
and  subject  It  to  the  payment  of  the  Judg- 
ment which  the  plaintiff  may  recover  against 
the  defendant  It  follows  that  there  can  be 
no  lawful  Judgment  against  the  garnishee 
until  after  the  Judgment  has  been  recovered 
against  the  defendant  Drake,  Attachm.  | 
4C0;  Commission  Co.  v.  Bloom,  62  Ark.  616, 
37  S.  W.  305.  When,  as  In  this  case,  no 
new  action  Is  begun  against  the  garnishee, 
but  the  proceeding  against  him  Is  In  the 
same  action  as  that  against  the  principal 
defendant  the  Judgment  against  such  de- 
fendant Is  a  part  of  the  record  In  the  gar- 
nishment proceeding.  The  record  in  the  pro- 
ceeding against  the  garnishee  should  show 
that  a  Judgment  has  been  rendered  against 
the  principal  defendant,  for  that  is  the  foun- 


dation upon  which  the  Judgment  against  the 
garnishee  rests.  We  do  not  say  that  it  is 
necessary  that  the  Judgment  against  tbe 
principal  defendant  should  be  copied  in  full 
in  the  record,  but  it  should  appear  from  tbe 
record  In  some  way  that  a  Judgment  has 
been  rendered  against  the  defendant  NAw, 
we  have  carefully  examined  the  transcript 
In  this  case,  and  there  is  nothing  to  show 
or  indicate  tbat  there  has  been  any  Judg- 
ment against  the  principal  defendant  ex- 
cept for  costs  in  tiie  Justice's  court.  Neither 
the  Judgment  against  tbe  garnishee  rendered 
in  tbe  Justice's  court  nor  that  rendered  in 
the  circuit  court  recites  or  refers  to  any 
sucb  Judgment.  It  may  be  that  this  defect 
in  the  record  here  is  due  to  oversight  of 
the  clerk  who  prepared  tbe  transcript  but 
the  point  was  made  in  the  brief  of  appel- 
lant, and  no  attempt  has  been  made  to 
remedy  such  defect  In  the  transcript  If  it 
exists.  We  must  therefore  take  it  that  the 
transcript  reflects  the  farts,  and  we  are  of 
the  opinion  that  the  circuit  court  erred  In 
giving  final  Judgment  against  the  garnishee, 
when  there  was  no  Judgment  against  tbe 
principal  defendant. 

We  have  not  overlooked  the  contention  of 
counsel  for  appellee  that  the  Judgment  ap- 
pealed from  was  rendered  by  consent  of 
the  garnishee,  but  the  record  does  not  sup- 
port such  a  contention.  The  record  shows 
a  Judgment  by  default  before  tbe  Justice, 
and  a  trial  de  novo  and  Judgment  for  plain- 
tiff in  the  circuit  court,  from  which  the 
garnishee  appealed.  If  the  Judgment  was 
by  consent  it  should  have  been  amended. 
As  it  stands  here,  the  record  shows  to  the 
contrary. 

For  the  error  Indicated,  tbe  Judgment  Is 
reversed,  and  new  trial  granted. 


RUST  LAND  &  LUMBEffi  CO.  T.  ISOM. 

(Supreme  Court  of  Arkansas.    Jan.  11,  1902.) 

APPEAL— JUSTICES  OF  THB  PEACE— AFFIDA- 
VIT—SUFFICIENCY  —  REPLEVIN  —  EVIDENCE 
—INSTRUCTIONS— MINGLING  OF  GOODS. 

1.  Under  Sand.  &  H.  Dig.  S  4438,  providinic 
that  appeals  from  justices  of  the  peace  shall 
not  be  dismissed  because  of  any  detect  in  the 
aflldavit  an  affidavit  for  appeal  from  a  jus- 
tice of  the  peace  is  not  insufficient  because 
made  on  the  day  before  the  rendition  of  the 
verdict  and  judgment. 

2.  In  replevin  for  staves  ciit  from  certain 
land,  where  defendant  claimed  tbat  he  pur- 
chased the  timber  from  a  certain  person  who 
owned  contiguous  land,  bnt  such  person  did 
not  testify  that  he  owned  the  land  from  which 
the  staves  were  cut,  which  the  undisputed  evi- 
dence showed  was  wild  and  unoccupied,  a 
chaiRe  to  find  for  defendant  if  it  was  found 
that  the  person  who  sold  him  the  staves  had 
adversely  pos<!e8sed  the  land  for  the  statutory 
period  was  without  foundation  in  the  evidence, 
and  erroneous. 

3.  Testimony  of  the  seller  of  the  staves  that 
he  held  adverse  possession  of  the  land  adja- 
cent to  that  from  which  the  staves  were  cat 
was  not  within  the  issues. 

4.  In  replevin  for  staves  cut  by  defendant 
from  certain  land,  where  defendant  Introduced 
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a  deed  of  adjoiniiiK  land  to  tbe  persou  trotn. 
whom  he  claimed  to  have  bought  the  timber, 
failnre  to  Instruct  that  the  deed  could  only  be 
considered  to  show  that  defendant  had  a  right 
to  cat  timber  on  the  adjoining  land,  and  might 
hare  innocently  misapprehended  the  boundary, 
and  that  the  deed  was  no  evidence  of  title  to 
the  land  from  which  the  stayes  were  cat,  waa 
error. 

5.  Where  property  which  is  the  sabject  of 
replevin  is  so  mixed  with  property  of  the  de- 
fendant as  to  be  iDdistinguisiiable,  it  is  not 
neceaaary  for  plaintiff  to  show  that  the  prop- 
erty waa  so  mingled  with  the  intention  of  pre- 
ventlDK  identification. 

8.  In  replevin  for  propertr  which  has  Inno- 
cently been  mingled  with  aefendant's  proper- 
ty of  the  same  nature  and  qnality  aa  that  sued 
for,  plaintiff  may  recover  the  quantity  to  which 
he  is  entitled  from  the  common  mass,  if  the 
Mparation  may  be  made  without  injury. 

Appeal  from  circuit  court,  Ashley  county; 
Zadiariah  T.  Wood,  Judge. 

Action  by  tiie  Boat  Land  &  Lumber  Com- 
pany agminat  G.  W.  bom.  From  a  Judg- 
ment In  f aTor  oC  defendant;  plaintiff  aiq;>ealB. 
BeTersed. 

The  pUilntlfl,  Bust  Land  &  Lumber  C<Mn- 
pany,  brought  suit  to  recover  stavea  which 
It  claimed  had  been  made  by  defendant  frmn 
timber  vn-oogfully  cut  from  Ita  land.  On  the 
trial  plaintiff  introduced  in  evidence  deeds 
■bowing  tiiat  It  had  title  to  the  following 
land,  from  which  It  claimed  the  timber  had 
been  wrongfully  cut,  to  wit:  All  of  aection 
8  lytng  west  of  Lake  Grampus,  in  township 
16  8.,  range  4  W.,  containing  153.39  acrea. 
It  also  Introduced  a  plat  of  section  8,  town- 
ship 16  S.,  range  4  W.,  shown  to  be  a  cor- 
rect transcript  of  tbe  United  States  survey 
of  that  section,  as  shown  by  the  records  of 
that  survey: 


The  defendant  claimed  to  have  purchased 
the  timber  from  one  Thornton,  and  Intro- 
duced deeds  conveying  to  the  ancestor  of 
Thornton  the  following  land  In  aection  8,  to 
wit:  W.  V6  of  N.  B.  %  of  section  8^  contain- 
ing 80  acres;  east  fractional  part  of  N.  W. 
\i  aection  8^  containing  27.12  acres;  K.^ot 
N.  W.  %  of  S.  B.  ^  of  section  8.  containing 
20  acres;  and  16  acres  to  be  surveyed  off 
N.  E.  %  of  S.  W.  ^  of  section  8,  east  of  Lake 
Grampus,  township  16,  range  4.  W.  Thornton, 
a  witness  for  defendant,  was  permitted  to 
testify,  over  tbe  objection  of  the  plaintiff,  that 
his  father,  tinder  the  deed  to  him.  took  pos- 
session of  the  lands  described  in  his  deed  In 
1883,  and  that  his  father,  and  his  heirs  after 
him,  bad  held  actual  possession  of  such 
lands  since  that  time,  cultivating  a  part  of 
them.  It  was  admitted  by  both  parties  that 
all  of  the  lands  west  of  Lake  Grampus 
claimed  by  plaintiff  were  wild  and  unim- 
proved; and  W.  T.  Martin,  a  surveyor  Intro- 
duced as  a  witness  by  plaintiff,  testified  that 
liske  Grampus  was  a  meandered  or  surveyed 
stream,  and  that  the  lands  described  In  plain- 
tiff's deeds  lay  west  of  that  lake,  while  those 
claimed  by  Thornton  lay  east  of  the  lake. 
The  other  facts  appear  in  the  opinion.  There 
were  a  verdict  and  a  Judgment  for  defend- 
ant, from  which  plaintiff  appealed. 


O.  W.  Norman,  for  appellant 
Oralg,  foi*appellee. 


Bobert  B. 


BIDDIGK.  J.  (after  stating  the  facts). 
This  is  an  action  of  replevin  brought  by  tbe 
Bust  Land  &  Lumber  Company  against  G. 
W.  Isom  to  recover  2,200  pipe  staves.  The 
action  was  commenced  before  a  Justice  of 
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the  peace,  who  gave  Judgment  hi  favor  of 
the  plaintiff,  and  the  defendant  took  an  ap- 
peal to  the  circuit  court  On  the  calling  of 
the  cajse  in  the  circuit  court  the  plaintiff 
moved  the  court  to  dismiss  the  appeal  for 
want  of  a  proper  affidavit  The  affidavit  for 
appeal  made  by  the  defendant  Is  In  proper 
form,  and  was  Hied  on  the  same  day  the  Jus- 
tice gave  judgment  But  the  trial  before 
the  Justice  of  the  peace  commenced  on  the 
3d  day  of  June,  though  the  Judgment  was 
not  rendered  until  next  day.  It  seems  that 
the  defendant  anticipating  an  adverse  decl- 
fiioo,  made  the  affidavit  for  an  appeal  on  the 
morning  of  June  3d,  and  left  It  with  his  at- 
torney, who  filed  It  after  the  rendition  of  the 
Judgment  next  day.  I  am  inclined  myself 
to  the  opinion  that  this  affidavit,  being  made 
before  the  rendition  of  the  verdict  and  Judg- 
ment, was  premature,  and  feel  doubtful  as 
to  its  sufficiency;  but  a  majority  of  the 
Judges  are  of  the  opinion  that  the  affidavit, 
though  Irregular,  in  having  been  made  be- 
fore the  judgment,  was  a  substantial  compli- 
ance with  the  statute  requiring  the  party 
asking  for  appeal  "to  make  and  file  with  the 
Justice  an  affidavit  that  the  appeal  is  not 
taken  for  the  purpose  of  delay,  but  that  Jus- 
tice may  be  done."  Moreover,  our  statute 
regulating  appeals  from  justices  of  the  peace 
provides  for  amendments  to  bonds  and  affi- 
davits executed  for  the  appeal,  "s*  that"  to 
quote  the  language  of  the  statute,  "no  such 
appeal  shall  be  dismissed  for  want  of  Juris- 
diction because  of  any  defect  In  the  affidavit 
or  obligation  for  the  appeal  or  order  grant- 
ing the  appeal,  or  any  defective  entry  made 
or  informal  judgment  rendered"  by  the  Jus- 
tice. Sand.  &  H.  Dig.  {  4438.  This  provision 
indicates  an  intention  of  the  legislature  that 
appeals  from  justices  of  the  peace  should 
not  be  dismissed  on  narrow  and  technical 
grounds,  when  the  applicant  for  the  appeal 
has  endeavored  to  comply  with  the  statute 
regulating  the  manner  of  taking  appeals.  It 
thus  appears  that  there  are  substantial  rea- 
sons in  favor  of  the  ruling  of  the  chrcult 
court  that  the  mere  fact  that  an  affidavit 
was  made  a  short  time  before  the  Judgment 
appealed  from  was  delivered  did  not  render 
it  nugatory,  where  it  was  filed  after  the 
Judgment,  and  In  other  respects  conformed 
to  the  requirements  of  the  statute.  The  con- 
tention of  appellant  on  that  point  is  there- 
fore overruled. 

On  the  trial  the  evidence  showed  that  the 
defendant,  without  the  consent  of  the  plain- 
tiff, cut  timber  ui)on  Its  land,  and  converted 
It  into  staves.  The  defendant  claimed  that 
he  purchased  the  staves  from  one  Thornton. 
The  circuit  judge,  at  the  request  of  the  de- 
fendant instructed  the  Jury  that  If  Thorn- 
ton, and  those  from  whom  he  claimed  title, 
"had  held  actual,  continuous,  adverse,  and 
uninterrupted  possession  of  the  lands  from 
which  the  timber  was  cut  for  more  than 
«even  years  before  the  institution  of  the  suit 


I  the  verdict  should  be  for  the  defendant" 
This  Instruction,  to  the  giving  of  which  plain- 
tiff saved  proper  exceptions,  was  entirely  ab- 
stract Thornton  did  not  testify  that  he  bad 
ever  held  possession  of  the  lands  claimed  by 
the  plaintiff.  On  the  contrary,  the  undisput- 
ed testimony  was  that  those  lands  were  wild 
and  unoccupied.  Thornton  did  testify  that 
his  father  took  possession  of  lands  described 
in  a  deed  from  Moon  to  him,  but  that  deed 
did  not  purport  to  convey  the  land  claimed 
by  the  plaintiff.  The  only  land  in  section  8 
that  such  deed  purported  to  convey  was 
east  of  Lake  Orampua,  a.i,A  possession  of 
that  land  could  not  affect  the  title  of  plain- 
tiff to  lands  west  of  the  lake,  even  though 
Thornton  believed  that  his  deed  covered  that 
land  also.  There  was,  as  we  see  it  in  the 
transcript  no  evidence  whatever  to  Justify 
the  Jury  in  finding  that  Thornton  had  title 
to  the  land  claimed  by  plaintiff,  on  which 
timber  was  cut  by  statute  of  limitation  or 
otherwise,  and  that  question  should  not  have 
been  submitted  to  them  for  decision.  The 
testimony  of  Thornton  that  hia  father  and 
he  had  held  adverse  possession  of  lands  con- 
veyed by  Moon  to  him  was  incompetent  for 
it  had  no  bearing  on  the  question  at  issue, 
which  was  whether  the  staves  were  cut  from 
the  lands  owned  by  plaintiff  west  of  the  lake. 
Plaintiff  did  not  claim  the  land  conveyed  by 
Moon  to  Thornton,  and  there  was  no  ques- 
tion as  to  the  title  of  those  lands  involved 
in  the  case.  The  tendency  of  this  evidence 
of  Thornton,  and  the  instruction  based  on  it 
above  noticed,  was  to  becloud  the  real  ques- 
tions at  issue,  and  mislead  the  Jury;  and  we 
are  therefore  of  the  opinion  that  the  evidence 
should  have  been  rejected,  and  that  the  court 
erred  in  giving  the  instruction  as  to  adverse 
possession. 

The  only  legitimate  basis  for  introducing 
the  deed  from  Moon  to  Thornton  was  not  to 
show  title  in  Thornton  to  the  lands  claimed 
by  the  plaintiff,  for,  as  before  stated,  that 
deed  did  not  purport  to  convey  such  land,  but 
to  show  that  the  defendant  had  the  right  to 
cut  timber  on  the  land  adjoining  those  owned 
by  plaintiff,  and  In  connection  with  the  evi- 
dence to  show  that  he  cut  the  timlier  of 
plaintiff  Innocently,  under  an  honest  misap- 
prehension as  to  the  location  of  the  bound- 
ary line  between  the  land  of  plaintiff  and 
that  of  Thornton.  The  Jmry  should  have  been 
admonished  that  the  deed  to  Thornton  was 
no  evidence  of  title  to  the  land  claimed  by  the 
plaintiff,  and  that  it  could  only  be  considered 
in  determining  the  question  as  to  whether 
the  defeudant  was  innocent  of  intentional 
wrong. 

The  evidence  on  the  trial  showed  very 
clearly  that  at  least  a  portion  of  the  staves 
replevied  were  made  by  defendants  from  tim- 
ber cut  by  him  on  plalntifTs  land  without  Its 
consent  and  then  converted  into  staves. 
The  evidence  tended  to  show  that  defendant 
piled  these  staves  with  other  staves  owned 

Digitized  by  LjOOQIC 


Ark.) 


BUST  LAND  ft  LUMBER  CO.  t.  ISOM. 


4a7 


by  him,  and  they  were  thus  so  mingled  that 
the  particular  stares  owned  by  the  plaiutiff 
could  not  be  identified.  The  court  Instructed 
the  Jury  on  this  point  that,  before  they  could 
find  for  the  plaintiff.  It  must  be  shown  either 
that  it  was  the  owner  of  all  the  stares  re- 
plevied, or.  If  it  owned  only  a  portion  of  the 
stares,  it  must  be  shown  that  those  stares 
had  been  mixed  and  mingled  by  defendant 
with  the  stares  belonging  to  him,  "with  the 
intention  of  prerentlng  plaintiff  from  identi- 
fying the  stares  cut  from  its  land."  No 
doubt,  the  rule  that  where  one  willfully  and 
wrongfully  mixes  his  property  with  that  of 
another,  so  that  the  pr(q;>erty  of  neither  can 
be  distinguished,  gires  to  the  Innocent  par- 
ty the  whole  of  the  mixed  property,  was  in- 
tended to  prerent  fraud,  and  to  take  away 
from  the  erll-disposed  the  Incentire  to  de- 
prive another  of  bis  property  by  mixing  it 
with  his  own  so  that  it  could  not  be  identi- 
fied. While  the  rule  was  intended  to  prerent 
a  mixture  for  that  purpose.  It  Is  not  neces- 
sary for  the  Innocent  party  to  prove  that  the 
mixture  was  actually  made  with  that  intent, 
for  in  most  cases  that  would  be  difficult  to 
do.  For  instance,  take  this  case  as  au  illus- 
tration. If  tjie  defendant  knew  that  the  tim- 
ber whloh  he  cut  belonged  to  plaintiff  or 
some  other  person,  and  that  he  had  no  right 
to  cut  it,  and  yet  willfully  and  wrongfully 
entered  upon  this  land,  cut  timber,  and  con- 
verted It  to  staves,  and  afterwards  mixed 
these  staves  with  stares  belonging  to  him- 
self, so  that  the  property  of  neither  could  be 
Identified  or  distinguished,  it  would  certainly 
not  be  necessary  for  the  plaintiff  to  go  fur- 
ther, and  show  that  the  mixture  was  made  to 
prevent  plaintiff  from  identifying  its  staves. 
We  apprehend  that  in  such  a  case  it  would 
be  entirely  Immaterial  whether  he  mixed 
them  for  that  purpose,  or  only  for  the  pur- 
pose of  making  a  more  convenient  shipment 
or  sale.  In  ^ther  case  the  mixture  would 
have  been  wUlfuiiy  and  wrongfully  made  by 
defendant,  and  he  should  suffer  the  loss,  if 
any  be  caused  by  such  act.  We  are  there- 
fore of  the  opinion  that  the  instructions  given 
on  this  point  placed  a  greater  burden  on 
plaintiff  than  the  law  required,  and  were  to 
that  extent  erroneous  and  prejudicial. 

Another  question  presented  by  the  facts  of 
this  case,  but  which  does  not  seem  to  have 
been  discussed  at  the  trial  below,  is  whether, 
if  the  mingling  was  Innocently  done,  and  If 
the  staves  mingled  were  all  of  the  same  kind, 
quality,  and  value,  replerin  may  not  be  mahi- 
tained  by  plaintiff,  notwithstanding  the  par- 
ticnlar  staves  cannot  be  identified.  If  the 
staves  are  of  the  same  kind,  quality,  and  val' 
ne,  and  if  no  advantage  would  result  to  ei- 
ther party  by  getting  the  Identical  staves 
owned  by  him,  even  if  that  were  possible,  the 
general  rule  is  that  replerin  will  lie  for  the 
number  owned  by  the  plaintiff,  to  be  taken 
out  of  the  mass,  especially  when  the  min- 
gling was  not  brought  about  by  his  act 


This  rule  is  generally  followed  by  the  courts 
of  this  country,  including,  it  seems,  the  su- 
preme court  of  the  United  States.  Eldred  v. 
Oconto  Co.,  83  Wis.  141;  Peterson  v.  Polk, 
67  Miss.  163,  6  South.  615;  The  Idaho,  93 
U.  S.  575,  585,  23  L.  Ed.  978;  Cobbey,  Repl. 
(2d  Ed.j  §8  389-104.  We  do  not  understand 
that  this  court  has  ever  distinctly  decided  to 
the  contrary.  The  case  of  Hart  v.  Morton, 
44  Ark.  450,  may  seem  at  first  glance  to  be  a 
decision  of  that  question,  but  an  examina- 
tion of  the  facts  of  the  case  will  show  that 
this  is  not  so.  The  plaintiff  in  that  case  pur- 
chased cotton  from  a  tenant,  subject  to  the 
lien  of  the  landlord.  At  the  time  of  his  pur- 
chase the  cotton  was  in  the  field,  unpicked. 
Later,  the  landlord,  who  was  the  defendant 
in  the  case,  also  purchased  the  interest  of  the 
tenant.  There  had  been  no  separation  of  the 
rent  cotton  from  the  other  at  the  time  of  this 
purchase.  Afterwards  the  landlord  himself 
weighed  out  the  cotton,  to  determine  the 
amount  of  rent,  and  other  cotton.  But  this 
was  not  a  separation  binding  on  either  party, 
and  the  cotton  was  remixed  after  being 
weighed.  It  Is  very  plain,  we  think,  that 
the  claim  of  the  plaintiff  In  that  case  was  for 
an  undivided  interest;  and  the  court,  speak- 
ing of  it  as  an  undirlded  share,  properly  held 
that  replerin  would  not  lie.  But  the  head- 
note  prefixed  by  the  reporter  to  that  case  in- 
dicates that  the  court  went  further,  and  de- 
cided the  question  under  consideration  here; 
but  we  think  the  reporter  was  mistaken  In 
this,  and  that  his  headnote  Ui  to  that  extent 
misleading.  We  hare  many  other  cases  of 
that  kind,  holding  that  replerin  vriU  not  lie 
by  one  tenant  in  common  against  his  co-ten- 
ant to  recover  his  undivided  share  of  the 
common  property.  The  reason  that  under- 
lies these  decisions  is  that  until  division  has 
been  made  neither  of  the  parties  owns  any 
particular  part  of  the  property,  more  than 
the  other,  and  neither  has  the  right  to  the 
exclusive  possession  of  any  particular  por- 
tion of  it  We  have  also  held  that,  when 
cotton  has  been  innocently  mixed  and  baled, 
replevin  will  not  lie  for  a  part  of  the  bale; 
and  this  is  clearly  correct,  for  division  In 
kind  cannot  then  be  made  without  injury  to 
the  other  party.  For,  If  the  bale  be  torn  to 
pieces,  the  cotton  would  hare  to  be  rebaled 
at  additional  expense.  Moseley  r.  Cheatham, 
62  Ark.  134,  34  S.  W.  543;  Washington  r. 
liOve,  84  Ark.  93;  McKennon  v.  May,  39 
Ark.  442.  But  this  case  belongs  to  neither 
of  these  classes  of  cases.  The  parties  here 
are  not  tenants  In  common.  The  plaintiff 
owns  a  certain  number  of  staves,  which  with- 
out its  fault  have  been  mixed  by  defendant 
with  other  staves  of  his  own.  Conceding 
that  this  was  Innocently  done,  yet  If  the 
stares  mingled  are  of  the  same  kind,  quality, 
and  ralue,  a  majority  of  us  are  of  the  opinion 
that  plaintiff  can  in  this  action  recorer  its 
staves,  or  an  equal  number  to  be  taken  from 
the  common  mass,  If  the  separation  can  be 
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made  without  Injury.  The  plaintiff,  aa  we 
have  stated,  was  not  responsible  for  the  min- 
gling; and  whether,  If  it  had  tieen,  replerhi 
would  lie  at  its  Instance  and  for  Its  benefit, 
we  need  not  determine. 

For  the  errors  stated,  the  Judgment  is  re- 
versed, and  the  cause  la  remanded  for  a  new 
trial 


OATBNS  et  al.  t.  NEELT  et  aL 
(Supreme  Court  of  Arkansas.    Jan.  18,  1902.) 

LIMITATION     OP    ACTIONS— TRUST    DKHD— IM- 
PUED  OBLIGATION. 

Where  a  trust  deed  recited  that  the  gran- 
tor was  indebted  to  the  beneficiary  in  a  certain 
sum,  evidenced  by  various  notes,  etc.,  upon 
which  the  beneficiary  was  liable  either  as  in- 
dorser  or  acceptor,  and  that  the  beneficiary 
might  have  to  pay  the  same,  and  that  the  gran- 
tor was  desirous  of  securing  the  repayment  to 
the  beneficiary  on  or  before  a  certain  date, 
and  theit  the  beneficiary  had  agreed  to  make 
advances  to  the  grantor,  which  advances  were 
to  be  due  on  such  date,  a  contention  that  the 
oblijration  of  the  grantor  to  make  repayment 
to  the  beneficiary  was  an  implied  one,  so  that 
the  beneficiary's  claim  was  barred  in  three 
years  from  the  maturity  of  the  deed,  was  with- 
out merit. 

Appeal  from  FhilUps  chancery  court;  Ed- 
ward D.  Robertson,  Chancellor. 

Action  by  Pat  Gatens  and  othrans  against 
J.  0.  Neely  and  others.  From  a  Judgment 
in  favor  of  defendants,  plaintiffs  appeal. 
Affirmed. 

Jno.  J.  &  E.  O.  Homer,  for  appellants. 
R.  W.  NichoUs,  I.  M.  Neely,  and  Norton  & 
Prewett,  for  appellees. 


HUGHES,  J.  On  February  18,  1891,  a 
deed  of  trust  executed  by  J.  T.  Jefferson  and 
his  wife,  Jennie  Jefferson,  to  W.  B.  Nichols, 
as  trustee  for  J.  O.  Neely  et  al.,  on  the  9th 
of  February,  1898,  was  filed  for  record  to 
secure  the  payment  of  $45,769.14  indebted- 
ness to  J.  C.  Neely,  evidenced  by  various 
notes,  acceptances,  Indorsements,  and  ac- 
counts, upon  which  and  for  which  the  said 
J.  C.  Neely  was  severally  liable  either  as 
Joint  maker,  indorser,  or  acceptor.  On  Jan- 
uary 4,  1896,  Nichols,  the  trustee,  foreclosed 
said  deed  of  trust  by  sale  of  the  property 
described  therein,  by  virtue  of  the  power 
contained  in  said  deed  of  trust,  at  which  sale 
said  J.  C.  Neely  purchased  the  lands  offered 
for  sale  thereunder,  and  afterwards  t»- 
ceived  a  deed  of  conveyance  from  Nichols, 
the  trustee,  for  the  said  lands,  which  was 
duly  filed  for  record.  In  1893  Pat  Gatens 
obtained  Judgment  against  J.  T.  Jefferson 
In  the  Phillips  circuit  court  in  the  sum  of 
$1,735,  and  on  same  day  Walter  R.  Jones 
recovered  Judgment  against  said  J.  T.  Jeffer- 
son in  said  circuit  court  in  the  sum  of  |1,- 
531.25.  At  the  commencement  of  the  suits 
on  February  23,  1891,  attachments  were  i»- 
sued  and  levied  on  the  lands  In  controversy 
as  the  property  of  J.  T.  Jefferson.    The  at- 


tachments were  sustained,  and  the  lands  or- 
dered sold.  On  the  17th  September,  1896, 
the  lands  wwe  sold,  and  Gatens  and  Jones 
bought  them  for  $1,000,  $600  of  which  was 
credited  on  Gatens'  Judgment,  and  $500  of 
which  was  credited  on  Jones'  Judgment 
The  sale  was  reported  to  and  confirmed  by 
the  court,  and  a  deed  for  the  lands  was 
made  to  Gatens  and  Jones,  the  appellants. 
January  19,  1808,  executions  were  Issued  on 
these  Judgments,  and  returned  nulla  bona. 
On  23d  October,  1897,  Judgment  In  favor  of 
Eugene  Dupont  et  aL  against  J.  T.  Jeffer- 
son in  PhUlips  circuit  court  for  $8,437.48. 
Execution  Issued  January  18«  1898,  and  re- 
turned nulla  bona.  This  suit  was  brought 
by  the  appellants  to  cancel  the  trust  deed, 
and  sale  thereunder  by  the  trustee  under 
the  power  contained  in  said  deed,  by  virtue 
of  which  deed  and  sale  the  appellee  J.  C. 
Neely  claims  that  by  purchase  he  had  ob- 
tained title  to  the  lands  therein  described. 
The  theory  of  the  complaint  is  that  the 
trust  deed  was  made  to  defraud  creditors; 
that  nothing  had  ever  been  paid  to  or  for 
Jefferson,  the  grantor  in  the  trust  deed, 
when  it  was  executed  by  him,  or  before  the 
let  day  of  January,  1892;  that  it  was  exe- 
cuted to  Indemnify  Neely  agamst  loss  from 
the  payment  of  debts  which  he  might  have 
to  pay  for  Jefferson,  but  had  never  paid. 
The  complaint  also  averred  that  the  claim 
of  J.  C.  Neely  was  barred  by  limitation  of 
three  years,  being  only  an  implied  obliga- 
tion to  reimburse  Neely  for  such  payments 
as  he  might  make  on  Jefferson's  account; 
that  the  demand  of  Brooks,  Neely  &  Go. 
was  barred  by  limitation,  and  bad  In  fact 
been  long  since  paid  and  satisfied  by  the  ap- 
plication of  payments  made  by  Jefferson; 
that  there  was  no  appraisement  of  the  prop- 
erty before  sale;  that  It  was  sold  for  less 
than  two-thirds  of  its  appraised  value. 
These  are  the  material  allegations  In  the  bill, 
which  shows,  also,  that  the  appellants  had 
obtained  judgment  ag:alnst  Jefferson,  and 
had  bought  in  the  lands,  and  claim  that  the 
trust  deed  to  Neely  by  Jefferson,  the  sale 
thereunder,  and  purchase  by  and  deed  to 
Neely,  constituted  a  cloud  upon  their  title. 
After  considering  the  testimony  and  exhibits 
to  the  complaint  and  answer  of  the  defend- 
ants, denying  the  material  allegations  of  the 
complaint,  the  court  fonnd  that  there  was 
no  equity  In  the  complslnt,  and  dismissed 
the  same  for  the  want  of  equity.  The  case 
comes  up  here  upon  appeal. 

We  are  of  the  opinion  that  the  complaint 
and  the  theory  of  the  appellants  as  to  J.  O. 
Neely's  claim  are  not  sustained  by  the  evi- 
dence, and  that  the  decree  of  the  chancellor 
to  supported  by  the  evidence  in  the  case. 
Before  the  1st  of  January,  1892,  J.  O.  Neely, 
it  appears,  bad  paid  for  Jefferson  some 
$35,000  or  more,  which  by  the  provisions  of 
the  deed  of  trust  from  Jefferson  to  Neely 
became  due  the  1st  of  January,  1892,  to 
Jefferson,  and  which  the  deed  of  trost  was 
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executed  to  secnre.  The  proTlalon  lo  the 
deed  of  trust  referred  to  In  this  behalf  la 
as  follows:  "Whereas,  the  said  first  party, 
J.  T.  Jefferson,  is  Justly  indebted  to  the 
party  of  the  third  part,  J.  C.  Neely,  in  the 
sum  of  forty-fire  thousand  seven  hundred 
and  fifty-ulne  dollars  and  fourteen  cents 
(^o,T5U.l4),  evidenced  by  various  notes,  ac- 
ceptances, indorsements,  and  accounts  upon 
which  and  for  which  the  said  third  party  I 
is  severally  liable  either  as  Joint  maker,  In-  | 
dorser,  or  acceptor;  and  whereas,  the  said  ' 
first  party  is  unable  to  pay  them,  or  his  , 
share  thereof,  at  the  present  timei  or  when 
the  same  shall  become  due  and  payable;  and 
whereas,  the  said  third  party  will  or  may 
have  to  pay  the  whole  thereof;  and  where- 
as, the  first  party  is  desirous  of  securing  the 
repayment  thereof  to  the  said  third  party 
on  or  before  the  first  day  of  January,  1882, 
at  which  time  said  sum  is  to  be  due  and  pay- 
able; and  whereas.  It  will  be  necessary  for 
said  first  party  to  have  suitplles  and  money 
furnished  and  advanced  by  some  one  to  st- 
able him  to  bear  bis  share  of  the  expenses 
:n  planting,  cultivating,  and  gathering  the 
crops  to  be  grown  during  the  current  year 
on  the  lands  above  herein  described,  which 
the  said  third  party  has  agreed  to  make  and 
advance  in  such  amounts,  quantities,  and 
sum  and  at  such  times  as  may,  in  his  Judg- 
ment and  discretion,  seem  right  and  proper, 
the  amount  thereof  to  be  evidenced  by  the 
books  of  account  of  the  said  party  of  the 
third  part,  and  to  be  due  and  payable  on 
the  Ist  day  of  January,  1892;  and  whereas, 
the  said  party  Is  also  Justly  indebted  to  the 
firm  of  Brooks,  Neely  &  Co.  and  the  other 
third  pai-ty  in  the  sum  of  fifteen  thousand 
dollars,  evidenced  by  account  for  that  sum 
now  due,  but  the  time  of  payment  of  which, 
in  consideration  of  this  conveyance  and  se- 
curity, la  extended  to  the  first  day  of  Jan- 
nary.  1802,  at  which  time  the  same  is  made 
due  and  payable."  According  to  the  terms 
of  this  portion  of  the  deed  of  trust.  Jeffer- 
son agreed  and  undertook  to  repay  to  J.  C. 
Neely  all  sums  Neely  might  pay  for  him 
before  the  1st  of  January,  1892.  The  sale 
under  the  deed  of  trust,  at  which  Neely 
bought  the  lands  in  controversy,  took  place 
on  January  4,  189&  Less  than  five  years- 
only  four  years  and  three  days— had  elapsed 
between  the  Ist  of  January,  1882,  and  the 
sale  of  January  4,  1880.  Therefore  the  stat- 
ute of  UmiUtions  bad  not  barred  Neely's 
right  to  foreclose  the  trust  deed  when  the 
sale  was  made  under  It  for  the  debt  which 
was  due  on  the  1st  of  January,  1892,  and 
which  the  deed  of  tnist  was  made  to  secure. 
Neely  bought  In  the  property  at  the  sale 
for  $30,000,  having  before  the  Ist  of  Jan- 
uary, 1892,  paid  off  Jefferson's  debts,— over 
$35,000.  We  think  the  debt  of  Brooks,  Neely 
&  Co.  had  been  extinguished  through  the  ap- 
plication of  payments  made  by  Jefferson  be- 
fore the  1st  of  January,  1802. 
The  decree  of  the  chancellor  Is  affirmed. 


BERRY  r.  IICIR  et  aL 

(Supreme  Court  of  Arkansas.    Jan.  18,  1902.) 

HOMESTEAD— USB  OV  PROPSRTT  FOR  BUSINESS 
PURrOSBS— SEPARATION— BSTOPPBL.—REL.IN- 
QUISHMBNT  OF  HOMESTEAD  RIOHTS. 

1.  Defendant  purchased  one-third  of  a  town 
lot,  on  which  was  a  three-story  building,  and 
conducted  therein  the  business  of  retail  mer- 
cliaut.  Subseaueutly  he  purchased  the  other 
two-thirds  of  tne  lot,  erected  a  dwelling  house 
thereon,  and  used  it  for  residence  purposes;  the 
two  parts  of  the  lot  being  separated  by  a  fence. 
Held,  that  there  was  no  separation  of  the  one- 
third  used  for  business  purposes  from  the  two- 
tliirds  used  for  residence  purposes,  so  as  to 
disentitle  defendant  to  claim  tne  entire  lot  as 
a  homestead. 

2.  The  mortgaging  of  the  re^dence  portion  of 
the  lot  by  an  instrument  relinquishing  the 
homestead  rights  of  defendant  and  wife  In 
that  part  did  not  show  that  only  that  part 
was  claimed  as  a  homestead,  and  hence  was 
not  an  estoppel  from  claiming  the  entire  lot. 

3-  Conveyance  of  the  business  portion  of  the 
lot  to  defendant's  wife  was  not  an  indication 
that  that  part  of  the  lot  was  not  regarded  as 
belongiug  to  the  homestead. 

4.  Stntoments  by  defendant  to  another  than 
plaintiff  that  all  the  lot  was  sabject  to  de- 
fendant's debts  could  not  estop  defendant  from 
claiming  the  homestead  as  aeainst  plaintiff. 

5.  Under  the  statute  requiring  the  consent  of 
the  wife  to  any  conveyance  or  incumbrance  of 
the  homestead,  such  statement  conid  not  be  a 
binding  promise  not  to  take  advantage  of  the 
homestead  exemption,  in  the  absence  of  any 
showing  that  defendant's  wife  consented  there- 
to. 

Riddick  and  Wood,  JJ.,  dissenting  in  part. 

Appeal  from  circuit  court,  Monroe  county; 
Geo.  M.  Chapllne,  Judge. 

Action  by  E.  P.  Melr  &  Oo.  against  H>.  P. 
Berry.  EYom  a  Judgment  in  favor  of  plain- 
tiffs, defendant  appeals.    Reversed. 

B.  F.  Berry,  a  negro  merchant,  is  the  owo- 
er  of  lot  3  In  block  14  in  the  town  of  Claren- 
don, Ark.  The  lot  Is  75  feet  by  125  feet  In 
depth,  and  of  the  value  of  $900,  Including  im- 
provements. He  purchased  the  north  third 
of  the  lot,  upon  wliich  was  a  storehouse,  be- 
fore he  was  married.  He  afterwards  pur- 
chased the  south  two-thirds  of  the  lot,  built 
a  residence  on  it  married,  and  lived  there 
with  his  family.  He  built  a  bam  and  smoke- 
house on  the  north  third  of  the  lot,  east  of 
the  store.  A  fence  separated  the  residence 
part  of  the  lot  from  that  upon  which  the 
store  was  located,  and  there  are  gates  from 
one  lot  to  another.  The  store  Is  used  for 
his  own  business  and  convenience.  E.  F. 
Heir  &  Oo.  obtained  a  Judgment  against  Ber- 
ry, upon  which  execution  Tviem  Issued  and 
levied  upon  the  lot  In  question.  Defendant 
thereupon  gave  notice,  and  filed  with  the 
clerk  of  the  court  a  list  of  his  property,  and 
claimed  the  lot  as  his  homestead  and  ex- 
empt The  clerk  Issued  a  supersedeas  pro- 
hibiting the  sale  of  the  lot  and  Meir  &  Oa 
appealed  to  the  circuit  court  In  that  court 
ileir  &  Co.  filed  a  motion  to  quash  the  super- 
sedeas as  to  the  storehouse  and  north  third 
of  the  lot  on  the  ground  that  the  defendant 
"held  the  same  out  to  his  creditors  as  a  part> 
of  his  assets,  and  the  same  was  a  basis  upo  ^ 
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which  credit  was  extended  to  him,  and  it  Is 
therefore  segregated,  and  Uahle  to  the  Judg- 
ments of  the  plaintiffs."  On  the  trial  of  the 
motion  to  quash  it  was  shown  that  various 
other  creditors  had  Judgments  against  Berry 
on  which  executions  had  been  Issued.  Louis 
Solomon,  a  traveling  salesman  for  Solomon 
Bros.  &  Johnson,  testified  that  Berry  stated 
to  him  "that  he  owned  the  dwelling  bouse 
and  storehouse  on  lot  3,  block  14,  in  Claren- 
don, and  said  It  was  all  liable  for  his  debts," 
and  that  be  sold  Berry  goods  on  credit  be- 
cause he  said  "the  storehouse  and  goods 
were  liable  for  bis  debts."  A  salesman  for 
the  house  of  Newman  &  Son  testified  to  a 
similar  statement  made  by  Berry  to  him.  It 
was  shown  that  Berry  assessed  his  property 
as  "N.  %,  lot  3,  block  14,  f250.00;  S.  %,  lot 
3,  block  14,  ?400.00";  and  that  he  mortgaged 
the  south  two-thirds  of  the  lot  to  the  Cum- 
berland Building  &  Loan  Association  of  St. 
Louis,  and  In  this  mortgage  he  and  his  wife 
expressly  "waived  and  conveyed  all  their 
right  of  homestead  in  the  land  mortgaged." 
It  was  also  shown  that  in  the  latter  part  of 
the  year  1898  Berry  conveyed  the  north  one- 
third  of  the  lot  to  his  wife,  the  consideration 
being  "love  and  affection."  Berry  testified 
in  his  own  behalf,  and  said  that  he  had  pur- 
chased and  Improved  the  lot  for  a  home; 
that  he  conveyed  a  part  of  the  lot  to  his 
wife  because  he  had  promised  her  to  do  so; 
that  the  whole  lot  and  Improvement  was 
worth  about  $900,  and  that  he  claimed  all 
of  it  as  a  homestead.  On  this  evidence  the 
court  found  that  the  north  part  of  the  lot, 
upon  which  was  the  storehouse  having  2S 
leet  front  and  running  60  feet  back,  "had 
been  separated  by  the  defendant  Berry  from 
the  remainder  of  his  homestead  lot,  if  It  had 
ever  been  a  part  thereof,  and  put  Into  his 
mercantile  business  as  so  much  capital." 
He  thereupon  quashed  the  supersedeas  as  to 
that  part  of  the  lot,  and  authorized  its  sale 
under  the  execution.    Berry  appealed. 

0.  F.  Greenlee,  for  appellant.  J.  P.  Lee, 
Palmer  &  Parker,  and  M.  J.  Manning,  for  ap- 
pellees. 

PER  CURIAM.  The  question  presented 
by  this  appeal  Is  whether  the  storehouse 
owned  by  the  appellant,  Berry,  is  a  part  of 
his  homestead.  He  is  the  owner  of  lot  3  of 
block  14  In  the  town  of  Clarendon,  and  re- 
sides, with  his  family,  In  a  dwelling  house 
on  that  lot,  all  of  which  he  claims  as  a  home- 
stead. Certain  of  bis  creditors  had  an  ex- 
ecution levied  on  the  lot,  and  contend  that 
the  north  part  of  It,  on  which  the  storehouse 
Is  located,  is  not  a  part  of  the  homestead, 
nor  exempt  from  execution.  Although  this 
storehouse  was  used  by  the  debtor  himself 
In  his  own  business,  there  are  decisions  by 
the  courts  of  other  states  to  the  effect  that 
such  a  storehouse,  entirely  separate  from  the 
residence  of  the  owner,  and  not  used  as  an 
appurtenance  or  convenience  of  the  dwelling 


houses  Is  not  a  part  of  the  homestead.  In  re 
Allen,  78  Cal.  293,  20  Pac.  679.  But  a  ma- 
jority of  the  Judges  are  of  the  opinion  that 
this  court  is  committed  to  a  different  view 
of  the  law.  In  Oalnus  t.  Cannon,  42  Arte 
504,  Mr.  Justice  Eakln,  speaking  for  the 
court,  said:  "It  Is  a  strange  and  Irrational 
idea  sometimes  advanced  that  a  man  oujilit 
to  lose  his  homestead  as  soon  as  he  attempts 
to  make  any  part  of  it  helpful  in  family  ex- 
penses." To  like  effect,  see  remarks  of  the 
same  Judge  in  Klenk  v.  Knoble,  37  Ark.  2tiS. 
This  view  of  the  law  certainly  works  no  In- 
justice to  the  creditor  where  the  value  of  the 
homestead.  Including  the  shop  or  store  used 
for  the  business  convenience  of  the  owner,  is 
small,  as  it  is  here,  the  whole  being  of  the 
value  of  $900.  Under  these  circumstances 
a  majority  of  the  judges  are  of  the  opinion 
that  the  execution  defendant  can  bold  the 
entire  lot  as  a  homestead,  including  that  part 
occupied  by  his  storehouse,  unless  he  has 
done  something  to  estop  him  from  doing  so. 
After  a  careful  reading  of  the  transcript, 
we  are  all  of  the  opinion  that  the  evidence 
shows  neither  a  waiver  of  this  homestead 
right  by  appellant  nor  anything  to  estop 
blm  from  claiming  such  exemptions.  The 
fact  that  he  and  bis  wife  mortgaged  the 
south  two-thirds  of  the  lot  to  a  building  and 
loan  association,  and  released  their  right  of 
homestead  in  the  land  mortgaged,  does  not 
show  that  they  claimed  only  the  portion 
mortgaged  as  a  homestead,  for  they  bad  the 
right  to  mortgage  all  or  any  portion  of  the 
homestead.  To  our  mind,  this  mortgage 
shows  nothing  beyond  the  fact  that  the  part 
mortgaged  was  thought  to  be  at  least  a  part 
of  the  homestead.  Whether  It  was  all  or 
only  a  part  cannot  be  determined  from  the 
mortgage,  which  throws  no  light  on  tliat 
question.  The  deed  to  his  wife  of  the  north 
third  of  the  lot  shows  that  he  Intended  to 
convey  that  portion  of  the  lot  to  her,  but  It 
does  not  show  that  It  was  not  a  part  of  the 
homestead  at  that  time.  If  It  was  a  part 
of  the  homestead,  and  the  deed  left  any  in- 
terest still  In  him.  It  could  still  be  protected 
from  sale  under  execution  as  a  part  of  the 
homestead.  The  statement  of  the  app^ant 
made  to  Louis  Solomon,  and  also  to  Will 
Thomason,  that  "he  owned  the  dwelling 
house  and  storehouse  on  lot  3,  block  14,  and 
that  It  was  all  liable  for  his  debts,"  and  by 
which  statement  they  say  that  they  were  in- 
duced to  sell  him  goods,  cannot  control  the 
decision  in  this  case.  In  the  first  place, 
these  statements  were  not  made  to  Meir  & 
Co.,  the  plaintiffs;  and,  if  they  had  been, 
they  did  not  amount  to  a  waiver  of  the  ap- 
pellant's homestead  rights.  It  Is  often  the 
ease  that  men,  when  contracting  debts,  ex- 
press their  determination  to  pay  them  by 
saying  that  all  they  have  is  subject  to  their 
debts,  but  this  species  of  boasting  does  not 
estop  or  preclude  them  from  afterwards 
claiming  their  homestead  and  oxempUon 
rights.  If  they  choose  to  do  so.    It  will  be 
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noticed  that  the  statement  alleged  to  have 
been  made  by  the  defendant  was  that  the 
whale  lot,  Including  both  the  dwelling  and 
Btorehouse,  was  liable  for  his  debts.  It  did 
not,  therefore,  show  any  separation  of  the 
storehouse  from  the  dwelling,  for  the  state- 
ment puts  both  together.  It  was  not  an  as- 
sertion that  the  storehouse  was  not  a  part 
of  the  homestead,  but  at  most  it  was  only  a 
parol  promise  that  be  would  not  talce  ad- 
vantage of  the  homestead  laws.  We  doubt 
if,  under  any  view  of  the  law,  it  could  be 
treated  as  a  waiver  or  estoppel  against  the 
appellant;  but,  as  the  law  does  not  now  per- 
mit the  husband  to  convey  or  mortgage  his 
homestead  unless  his  wife  Joins  in  the  ex- 
ecution of  such  conveyance,  the  promise,  if 
made,  was  of  no  effect,  for  his  wife  is  not 
shovm  to  have  consented  to  It  In  any  way. 
The  case  of  Klenk  v.  Knoble,  37  Ark.  288, 
upon  which  counsel  for  appellees  rely,  was 
very  different  from  this,  for  the  debtor  in 
that  case  gave  the  creditor  a  mortgage,  and 
In  the  description  of  the  property  used  the 
following  wtvds:  "The  same  being  the  lots 
upon  which  the  said  Joseph  Elnoble  now  has 
a  brewery,  and  not  a  part  or  parcel  of  the 
homestead."  As  the  debtor  bad  still  remain- 
ing, besides  the  lots  mortgaged,  a  dwelling 
house  and  a  lot  75  by  140  feet,  and  as  the 
lot  mortgaged  (to  quote  the  language  of  the 
decision)  "constituted  no  part  of  his  actual 
residence,"  the  court  held  that  the  statement 
In  the  mortgage  showed  an  Intention  to  con- 
tract the  area  of  his  homestead,  and  estop- 
ped blm  from  claiming  the  part  mortgaged 
as  a  homestead  against  the  mortgagee.  Tbis 
decision  was  made  before  the  passage  of  the 
act  making  it  necessary  for  the  wife  to  Join 
In  conveyances  of  the  homestead.  But  the 
appellant  in  this  case  executed  no  mortgage 
to  the  creditor,  nor  was  it  shown  that  either 
he  or  his  wife  had  ever  stated  to  the  cred- 
itor, or  any  one  else,  that  this  storehouse 
was  not  a  part  of  the  homestead.  We  find 
in  the  transcript  nothing  to  estop  him  from 
claiming  the  whole  of  this  lot  as  his  home- 
stead. 

For  the  reasons  stated,  a  majority  of  the 
Judges  are  of  the  opinion  that  the  defend- 
ant has  the  right  to  claim  the  entire  lot  as 
his  homestead,  and  that  the  court  erred  in 
qoastalng  the  supersedeas  as  to  the  part  oc- 
cupied by  the  homestead.  The  Judgment  is 
therefore  reversed,  and  the  case  remanded, 
with  an  order  to  overrule  the  motion  to 
gnasb. 

RIDDICK.  J.  (dissenting).  I  fully  concur 
in  80  much  of  the  opinion  as  holds  that  the 
evidence  In  this  case  shows  nothing  to  estop 
the  execution  defendant  from  claiming  the 
Btorehouse  and  that  portion  of  the  lot  on 
wblch  it  was  located  as  a  part  of  the  home- 
stead. But  whether  this  store  and  the  land 
upon  which  it  rested  was  in  fact  a  part  of 
the  homestead  Is  a  different  question,  and, 
in  my  oi^nton,  it  was  not.    Our  constitution 


requires  that  the  homestead  shall  be  "owned 
and  occupied  as  a  residence,"  and,  as  this 
storehouse  was  not  used  as  a  residence,  or 
as  an  outhouse  In  connection  with  the  resi- 
dence, and  as  a  convenience  to  it,  I  think  it 
was  not  exempt.  The  language  of  Mr.  Jus- 
tice Eakin  In  the  cases  referred  to  in  the 
opinion  of  the  court  I  admit  is  in  conflict 
with  this  conclusion,  but  an  examination  of 
the  cases  will  show  that  the  question  was 
not  decided  In  either  of  those  cases.  In 
Gainns  v.  Cannon  the  court  held  that  the 
owner  of  a  bouse  used  as  a  home  could  rent 
a  part  of  It  for  the  purposes  of  a  hotel  with- 
out forfeiting  the  right  to  claim  it  as  a 
homestead.  That  decision  is  in  accordance 
with  the  usual  rule  that  one  who  has  a  house 
actually  used  as  a  residence  does  not  forfeit 
his  homestead  right  by  rmting  a  part  of  it 
To  rent  the  whole  of  it  temporarily  would 
not  necessarily  work  a  forfeiture  when  there 
was  no  Intention  to  abandon  it  as  a  home. 
In  that  case  the  house  held  to  be  exempt 
was  used  and  occupied  as  a  residence.  In 
the  other  case  of  Klenk  v.  Knoble  the  court 
decided  that  under  the  facts  proved  the  exe- 
cution defendant  was  estopped  to  claim  the 
building  levied  on  by  the  creditors  as  a  part 
of  his  homestead.  The  court,  in  other  words, 
held  tliat  the  building,  under  the  facts  proved, 
was  not  a  part  of  the  homestead,  and  the 
remarks  of  Mr.  JustVce  Ealdn  on  the  point 
Involved  here  must  be  treated  as  reflecting 
only  his  own  views,  for  the  question  was  not 
presented  by  the  facts  of  that  case.  If  we 
concede  that  the  remarks  of  Mr.  Justice 
BBkln  in  the  cases  cited  were  agreed  to  by 
the  other  learned  Judges  on  the  bench  at 
that  time,  they  would  still  be  only  an  ex- 
pression of  the  opinion  of  Jitdges  on  a  ques- 
tion not  before  them  for  decision.  While 
such  an  opinion  Is  entitled  to  due  considera- 
tion, It  cannot  be  regarded  as  the  decision 
of  the  court,  or  binding  upon  us  as  a  decision 
would  be.  Looking,  then,  at  this  matter  as 
an  unsettled  question  in  this  state,  I  do  not 
think  the  conclusion  of  the  court  in  this  case 
is  correct  I  admit  that  vmder  the  facts  here 
there  la  not  much  ground  for  complaint  for 
the  evidence  shows  that  the  whole  property 
claimed  as  a  homestead  Is  not  worth  above 
$1,000.  But  If  this  rtile  Is  to  be  applied  to 
cases  where  the  property  used  for  business 
purposes  is  of  great  value,  grave  injustice 
may  be  done  to  creditors  In  this  state,  for 
to  say  that  a  debtor  shall  be  allowed  to  hold 
exempt  from  claims  of  his  creditors  build- 
ings of  great  value,  erected  for  business  pur- 
poses only,  because  erected  on  land  claimed 
as  a  part  of  his  homestead,  would,  it  seems 
to  me,  do  violence  to  the  provision  in  our 
constitution  which  requires  that  the  home- 
stead shall  be  "owned  and  occupied  as  a  resi- 
dence." Const  1874,  art  9,  U  4,  5.  Under 
the  rule  applied  in  this  case  a  cotton  seed 
oil  mill  or  other  manufacturing  plant  worth 
$100,000,  If  erected  on  a  rural  homestead  by 
the  owner  thereof,  when  the  homestead  did 
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not  corer  more  tlian  80  acres  of  land,  could 
be  claimed  as  a  part  of  his  homestead,  and 
exempt;  and  so,  in  a  city,  a  business  house 
coating  ae  much  might  be  protected  as  a 
part  of  a  homestead.  I  do  not  thlnlc  that 
the  framers  of  our  constitution  intended  any 
such  result  If  it  be  said  that  the  consti- 
tution does  not  limit  the  value  of  a  home- 
stead when  it  does  not  exceed  80  acres  in 
the  country  or  one-quarter  of  an  acre  in  a 
town  or  city,  I  should  reply  that  this  was 
because  the  Intention  was  to  exempt  only  the 
home  In  the  country  a!id  the  land  attached 
when  used  for  farming  or  some  Icindred  pur- 
pose, and  to  exempt  only  the  home  in  a  town 
and  the  grounds  and  buildings  used  in  con- 
nection with  the  dwelling.  When  limited  to 
such  uses  and  purposes,  it  would  be  seldom 
that  the  homestead  exempted  would  be  of 
disproportionate  value.  People  in  cities,  not 
able  to  pay  their  debts,  seldom  invest  large 
sums  in  expensive  dwellings,  and  80-acre 
ftirms  are  not  usually  worth  over  two  or 
three  thousand  dollars.  For  this  reason  the 
fact  that  there  is  no  limit  to  the  value  of  the 
rural  homestead  not  over  80  acres  in  extent, 
and  none  to  an  urban  homestead  not  over  a 
quarter  of  an  acre  in  extent,  rarely  worlds  in- 
justice to  the  creditor,  so  long  as  it  is  con- 
fined to  property  owned  and  used  as  a  dwell- 
ing. But  the  case  is  dlCTerent  if  the  debtor 
is  allowed  to  erect  on  ttie  land  claimed  as  a 
homestead  buildings  of  any  character,  and  for 
any  purpose,  and  to  hold  them  exempt  from 
his  creditors.  Tlie  use  of  the  property  should 
be  such  as  to  notify  the  creditor  of  its  home- 
stead character;  and  when  a  store,  factory, 
or  other  building  Is  used  exclusively  for  buad- 
ness  purposes  the  creditor  is  not  put  on  no- 
tice that  it  is  a  homestead,  and  it  is  unjust 
to  him  to  allow  such  property  to  be  claimed 
as  exempt  by  the  debtor.  Groshoig  v.  New- 
man, 21  Wall.  486,  22  L.  Ed.  471;  Thomp. 
Homesteads,  $  102.  For  these  reasons  I  do 
not  thlnlc  that  a  building  in  a  town  or  city, 
separate  from  the  dwelling,  and  erected  and 
used  exclusively  for  business  purp.ses,  can 
properly  be  called  a  part  of  the  homestead, 
and  I  am  therefore  not  able  to  agree  to  the 
decision  In  this  case,  being  of  the  opinion 
that  the  decision  of  the  circuit  court  that  the 
storehouse  of  the  debtor  levied  upon  was  not 
a  part  of  the  homestead  and  exempt  from 
execution  Is  correct,  and  should  be  aflirmed. 

WOOD,  J.,  concurs. 


BROWN  V.  RUSHINQ. 

(Supreme  Court  of  Arkansas.     JaD.  18,  1902.) 

SCHOOL,    LANDS— SALE— PROCEEDINGS— PETI- 
TION—FORM— SUFFICIENCY— EVIDENCE. 

1.  A  portion  of  the  school  lands  located  iu  a 
township  was  sold  by  the  tax  collector  under 
Act  March  22,  188],  requiring  the  collector  to 
sell  such  lands  on  the  petition  of  a  majority  of 
the  male  inhabitants  of  the  township,  aud  the 
sale  was  confirmed  as  required  by  law;  the  re- 
port of  the  sale,  as  so  confirmed,  reciting  the 


filing  of  a  petitiou.    Held,  ia  a  suit  by  a  Bab8»- 

quent  collector  for  damages  against  a  bidder  at 
a  dubsequent  sale  for  failing  to  keep  his  bid 
good,  after  the  loss  of  the  original  petition, 
that  the  confirmation  record  was  sufficient  to 
show  the  filing  of  the  petition  aathorizing  the 
sale  of  such  lands,  as  the  eoufirmatiou  neces- 
sarily implied  that  a  sufllcicnt  petition  had 
been  filed. 

2.  A  petition  for  the  sale  of  sdiool  lands  un- 
der Act  March  22,  1881,  requiring  the  tax  col- 
lector to  sell  the  school  lands  located  within 
a  township  on  the  petition  of  a  majority  of  the 
male  inhabitants,  is  not  insufficient,  in  being 
directed  to  the  sheriff,  who  is  ex  officio  col- 
lector, as  sheriff,  and  not  as  collector,  as  it  is 
a  mere  mistake  in  form. 

3.  A  petition  signed  by  a  majority  of  the 
electors  of  the  township  is  in  compliance  with 
the  statute,  aud  it  is  not  necessary  to  obtain 
the  signature  of  a  majority  of  all  the  male  in- 
habitants, including  minors. 

4.  Under  Act  March  22.  1883L,  anthorizing 
the  tax  collector  to  sell  school  lands  of  any 
township  on  the  written  petition  of  a  majority 
of  the  male  inhabitants  of  such  township,  and 
providing  that,  if  any  tract  is  offered  and  not 
sold,  it  may  be  offered  again  on  the  first  day 
of  the  next  or  any  succeeding  term  of  the  coun- 
ty court,  and  so  offered  until  sold,  without  a 
new  petition,  a  petition  so  filed  with  the  col- 
lector authorizes  a  subsequent  collector  to  sell 
the  lands,  though  they  have  not  been  offered 
for  sale  at  intervening  terms  of  the  county 
court. 

nughes  and  Wood,  33.,  dissenting. 

Appeal  from  circuit  court,  Hot  Sprlns 
county;  Alexander  M.  Duffle,  Judge. 

Action  by  E.  B.  Toler,  as  collector  of 
Grant  county,  against  Joseph  Brown,  for 
damages  for  the  failure  of  defendant  to  com- 
ply with  a  bid  for  certain  school  lands.  The 
plaintiff  died  pending  the  trial,  and  F.  W. 
Rushing  was  substituted  as  plaintiff.  From 
a  judgment  In  favor  of  plaintiff,  and  an  order 
denying  a  new  trial,  the  defendant  appeals. 
Aflirmed. 

Wood  &  Henderson,  for  appellant  Hill  & 
Auten  and  Geo.  W.  Murphy,  Atty.  Gen.,  tor 
appellee. 

BATTLE,  ,T.  This  action  was  brought  in 
the  Hot  Spring  circuit  court  by  B.  B.  Toler, 
as  collector  of  Grant  county,  against  appe- 
lant Joseph  Brown,  under  the  provisions  of 
subdivision  2,  c.  139,  Sand.  &  H.  Dig.  The 
complaint  omitting  the  caption,  is  as  fol- 
lows: 

"Comes  the  plaintiff,  E.  B.  Toler,  as  col- 
lector of  Grant  county,  Arkansas,  by  his  at- 
torneys, W.  D.  Brouse  and  Hill  &  Auten,  and 
complains  of  the  defendant  Joseph  Brown, 
and  for  cause  of  action  says: 

"That  at  the  general  election  In  1884  he 
was  duly  elected  sheriff  and  ex  officio  col- 
lector of  Grant  county,  Arltnnsas,  and  after- 
wards dnly  quallQed  as  such,  and  has  been 
acting  as  snch  ever  since. 

"That  at  and  prior  to  the  Ist  day  of  July, 
1895,  section  16,  township  5  S.,  range  15  W., 
was  school  lands,  subject  to  sale  tindw  the 
requirements  of  the  law. 

"That  on  said  day,  in  the  tovrn  of  Sheri- 
dan, and  in  pursuance  of  notice  duly  adver- 
tised, plaintiff,  as  collector  as  af<H:esald,  of- 
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fered  separately  for  sale  to  the  highest  bid- 
der three  lots  or  40-acre  tracts  of  said  land, 
as  the  law  directs,  after  haying  divided  and 
platted  said  section  and  numbered  the  40- 
acre  lots  thereon  from  1  to  16,  substantially 
as  shown  In  plat  hereto  attached,  and  mark- 
ed 'Exhibit  A,'  and  made  part  hereof.  The 
lots  offered  for  sale  as  above  stated  were 
numbered  4,  12,  and  10  on  said  plat. 

"That  at  said  offering  the  defendant  bid 
for  lot  4  on  said  plat  the  sum  of  $305,  for  lot 
12  the  sum  of  $370,  and  tor  lot  16  the  sum  of 
1120,  which  were  the  highest  bids;  and  said 
lots  were  thereupon  duly  declared  sold  to 
defendant  for  said  sums,  respectively. 

"But  defendant  failed  and  refused  to  pay 
any  of  said  bids;  and  thereupon  said  lots 
were  duly  reoffered  for  sale,  and  the  Hay- 
ward  Timber  Company  became  the  pnrcha»- 
ers  of  lot  4  at  the  sum  of  $52.60,  and  of  lot 
12  at  the  sum  of  $50,  and  lot  16  failed  to  sell 
at  any  price.  The  said  Hayward  Timber 
Company  at  said  reoSerlng  made  the  high- 
est bid  on  said  lots  4  and  12. 

"That,  in  consequence  of  the  said  failure 
of  defendant  to  pay  bis  bids  as  aforesaid, 
the  school  fund  lost  $252.50  on  lot  4,  $320 
on  lot  12,  and  $120  on  lot  16;  making  in  the 
aggregate  the  sum  of  $t592.50. 

"Wherefore  plaintiff  asks  Judgment  against 
the  defendant  for  said  sum  of  six  hundred 
and  ninety-two  dollars  and  fifty  cents,  and 
Interest  thereon  at  6  per  cent  per  annum 
from  the  1st  day  of  July,  1895,  till  paid. 
"W.  D.  Brouse  and  Hill  &  Auten, 

"Attorneys  for  Plaintiff." 

Appellant  filed  his  answer  to  said  com- 
plaint as  follows,  omitting  caption: 

"That  he  denies  that  the  plaintiff  gave  le- 
gal notice  of  the  sale  of  said  land  as  stated 
by  him.  He  denies  that  he  divided  the  said 
land  in  forty-acre  tracts,  as  required  by  law. 

"He  admits  that  he  bid  on  lots  4,  12,  and 
16  as  stated  in  said  complaint,  but  he  does 
Dot  remember  the  amount  of  his  bids  on  the 
respective  lots,  and  he  denies  that  he  bid  the 
sums  on  said  lots  as  stated  in  the  complaint. 

"He  admits  that  the  said  lots  were  struck 
off  to  him  by  the  sheriff  at  said  sale,  and 
that  be  refused  to  pay  for  the  same,  but  he 
has  no  knowledge  or  sufficient  Information 
upon  which  to  form  a  belief  as  to  whether 
the  plaintiff  offered  said  tracts  agnln  for  sale 
as  required  by  law,  and  he  denies  that  he 
did  so  offer  said  tracts,  and  that  the  same 
at  such  off«lng8  only  brought  the  sums 
specified  In  said  complaint. 

"He  admits  that  said  lot  16  failed  to  sell 
as  stated  in  said  complaint,  and  he  denies 
that  plaintiff  has  any  right  of  action  against 
blm  by  reason  of  such  failure. 

"Defendant  further  says  that,  after  mak- 
hig  the  bids  for  the  land  as  herein  stated,  he 
became  satisfied  that  the  plaintiff  had  no  au- 
thority to  sell  said  land,  and  that  the  title 
whldi  be  would  imdertake  to  convey  by  said 
sale  wonld  be  wmrtbleaa,  inasmuch  as  there 


had  been  no  petition  presented  to  the  said 
plaintiff,  as  collector,  signed  by  the  inhabi- 
tants of  the  township  in  which  said  section 
of  laud  vras  situated,  as  required  by  law,  re- 
questing the  sale  of  said  land,  and  that  the 
said  sheriff  was  selling  said  land  wholly 
without  authority  of  law. 

"He  denies  that  the  said  plaintiff  com- 
piled with  the  law  in  advertising  and  mak- 
ing said  sale,  and  he  denies  that  he  had  au- 
thority to  advertise  and  offer  the  said  land 
for  sale  at  the  time  and  in  the  manner  as 
stated  In  said  complaint,  and  he  says  that 
the  acts  of  the  plaintiff  in  selling  sold  land 
were  wholly  unauthorized  and  void,  and  for 
that  reason  he  has  no  cause  of  action  against 
him  herein. 

"Wherefore  he  prays  Judgment  herein  (or 
bis  costs  and  for  other  relief. 

"Wood  &  Henderson, 

"Attorneys  for  Brown." 

On  the  9th  day  of  August,  1S99,  the  death 
of  Toler  was  suggested,  and  F.  W.  Rushing 
was  substituted  as  plaintiff  in  his  stead. 

The  case  was  then  submitted  to  the  court, 
sitting  as  a  jury,  in  port,  upon  the  follow- 
ing evidence: 

First  The  deposition  of  E.  B.  Toler,  taken 
in  his  lifetime,  as  follows:  "I  am  sheriff  of 
Grant  county,  and  have  been  such  sheriff  for 
nearly  three  years.  I  was  elected  in  the 
year  1S82.  On  the  first  day  of  July  term, 
1805,  of  Grant  county  court,  I,  as  sheriff  of 
said  county,  offered  for  sale  the  sixteenth 
section  school  land  in  township  6  8.,  R.  15 
W.,  In  Grant  county.  I  offered  said  land  for 
sale  in  40«cre  lots  at  the  court  house  In 
Grant  county  somewhere  about  one  o'clock 
on  Monday,,  the  first  day  of  said  term  of 
said  county  court  One  P.  G.  Gates,  who 
represented  Hayward  Timber  Oompany,  bid 
for,  and  was  the  highest  bidder  for,  lots  1, 
2,  3,  6,  7,  8,  9,  la  13,  14,  and  16;  and  the 
same  were  sold  to  said  Hayward  Timber 
Company,  and  the  certificates  of  purchase 
were  Issued  by  me  to  the  Hayward  Timber 
Company.  No  petition  of  any  kind  was  pre- 
sented to  me  by  the  inhabitants  of  said  town- 
ship requesting  the  sale  of  said  lands,  and  I 
never  saw  a  petition  from  such  inhabitants 
asking  such  sale.  I  examined  the  records  of 
the  county  court  and  found  that  Sheriff 
Reese,  former  sheriff  of  this  county,  made  a 
sale  of  the  part  of  the  sixteenth  section  land 
In  1882,  under  the  law  as  contained  la  the 
acts  of  the  legislature  of  18S1. 

"The  only  evidence  ot  any  kind  that  I  had 
of  such  petition  was  an  order  of  the  county 
court  which  appears  on  page  l&l  of  the  rec- 
ord of  said  court  for  the  year  1882,  and  is  in 
words  and  figures  as  follows: 

"  Tuesday  MomUig,  January  8, 1882.  Court 
met  pursuant  to  adjournment  present  and 
presiding  as  on  yesterday,  before  whom  the 
following  were  had,  to  wit: 

"  'In  the  matter  of  the  tale  of  sizteent|ii 
•ectlon  land,  township  6  &,  B.  15  W.:)(ffipC 
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this  day  comes  8.  T>.  Reese,  the  sheriil  of 
Grant  county,  Arkansas,  and  files  b»eln  the 
following  report: 

""To  the  Hon.  County  Court,  Grant 
County,  Arkansas,  January  Term,  1882;  Hon. 
W.  T.  Poe,  Presiding: 

"  *  "In  obedience  to  a  petition  of  a  major- 
ity of  the  legal  electors  of  congressional 
township  6  south,  range  16  west,  and  in  ac- 
cordance with  an  act  of  the  last  general  as- 
sembly approved  March  22,  1881,  I  adver- 
tised for  sale,  and  on  the  first  Mondfiy  (It 
being  the  second  day)  of  January,  1882,  pro- 
ceeded to  offer  for  sale,  the  16tb  section  In 
said  township,  after  having  the  same  ap- 
praised as  the  law  directs;  and  W.  H.  Wil- 
son bid  off,  and  was  declared  to  be  the  high- 
est and  best  bidder  for,  the  S.  W.  %  of  the 
N.  W.  %  and  the  N.  E.  %  of  the  S.  W.  %  of 
said  section,  at  $1.60  per  acre;  the  same  be- 
ing three-fourtlis  of  the  appraised  value.  •  •  • 

" '  "All  of  which  la  respectfully  submitted. 

S.  D.  Reese,  Sheriff." 

—And  the  court  being  well  and  sufilclently 
advised,  It  Is  considered,  ordered,  and  ad- 
Judged  that  the  sale  of  the  said  land,  and 
the  action  of  said  S.  D.  Reese,  be,  and  It  Is 
hereby,  confirmed,  except  as  to  tiie  recom- 
mendation herein.' " 

Second.  The  deposition  of  S.  D.  Reese,  as 
follows:  "I  was  sheriff  of  Grant  county  in 
1882,  and  8<Ad  two  forties  of  the  sixteenth 
section  of  township  6  S.,  R.  16  W.,  and 
made  the  report  which  has  been  offered  In 
evidence  in  this  case,  which  was  approved 
by  the  county  court  at  the  January  term, 
1882.  I  do  not  know  where  tlie  petition  is 
upon  which  I  acted  at  the  time,  but  I  am 
satisfied  that  it  was  signed  by  a  majority 
of  tbe  voters  in  said  township,  or  I  would 
not  have  acted  on  It  I  have  very  little  rec- 
ollection about  tbe  matter,  and  when  the 
question  was  first  mentioned  to  me,  recently, 
I  did  not  remember  anything  about  it;  but 
after  seeing  said  order  of  the  county  court, 
and  having  my  memory  refreshed  on  the 
subject,  I  now  remember  that  such  a  peti- 
tion was  presented  to  me.  I  do  not  know 
any  name  now  that  was  signed  to  said  pe- 
tition, and  cannot  state  the  name  of  any 
person  whose  name  was  signed  to  it  I 
think  none  of  the  signers  on  the  petition  I 
acted  ou  were  boys.  I  would  not  have  con- 
sidered a  petition  with  the  names  of  minors 
on  It.  I  don't  know  that  said  petition  was 
signed  by  a  majority  of  tbe  male  inhabitants 
of  said  township,  but  it  was  signed  by  a  ma- 
jority of  tbe  electors  of  said  township.  I 
went  out  of  tbe  sheriff's  office  about  eight 
years  ago." 

Fourth.  The  evidence  of  W.  D.  Brouse,  as 
follows:  "I  live  at  Sheridan,  Grant  county, 
and  am  a  lawyer  by  profession.  I  was 
present  when  E.  B.  Toler  sold  tbe  sixteenth 
section  land  in  Grant  county,  on  the  1st  day 
of  July,  1885.  Tbe  sale  was  made  at  public 
outcry  by  K.  B.  Toler.  as  collector  of  Grant 
county,  between  twelve  and  three  o'clock, 


and  lots  4,  12,  and  16  were  strvA*  off  to  Jo- 
seph Brown,  and  be  failed  to  make  bis  bids 
good;  and  said  lots  or  tracts  were  offered 
for  sale  again  by  said  Toler  the  next  da; 
between  twelve  and  three  o'clock,  and  I 
bought  lots  4  and  12  for  tbe  Hayward  Tim- 
ber Company.  Mr.  Toler  adjourned  the  sale 
on  the  1st  day  of  July  because  there  was 
not  sufficient  time  on  the  1st  to  finish  tbe 
sale." 

Fifth.  The  deposition  of  P.  Q.  Gates,  who 
testified  that  he  was  present  at  the  sale  of 
the  sixteenth  section  made  by  Collector  Tol- 
er In  Grant  county  early  In  July,  1894,  and 
bouglit  some  of  the  land  as  the  agent  of  the 
Hayward  Timber  Company;  that  lots  4  and 
12  were  knocked  down  and  sold  to  Mr.  Jo- 
seph Brown;  that  he  made  a  memorandum 
of  the  bids  made  by  himself  and  Josepli 
Brown  In  pen  and  pencil  on  a  plat  of  paper 
attached  to  his  deposition  as  Exhibit  A;  that 
his  bids  were  $5  less  than  the  figures  for 
which  lots  4  and  12  were  knocked  down  to 
Brown.  "Brown  bid  $370  for  lot  12,  and 
$305  for  lot  4,  and  they  were  knocked  down 
to  him  for  those  figures.  At  the  second  of- 
fering of  lots  4  and  12  on  the  following  day. 
W.  D.  Brouse  bid  for  me  for  the  Hayward 
Timber  Company." 

Sixth.  A  transcript  from  the  record  of  tbe 
coimty  court  of  Grant  county,  as  follows: 

"In  tbe  matter  of  sale  of  sixteenth  section 
lands:  On  this  day  the  report  of  E.  B.  Tol- 
er, collector  of  Grant  county,  Arkansas,  of 
sale  of  sixteenth  section  lands,  filed  herein 
this  day,  Is  examined,  and,  it  appearing  that 
the  collector  aforesaid  has  In  all  things 
complied  with  existing  laws  In  regard  there- 
to: 

"It  is  considered,  ordered,  and  adjudged 
that  sale  of  said  lands  by  said  collector,  and 
all.  his  acts  therein,  be,  and  they  are,  ap- 
proved and  confirmed;  and  It  la  ordered 
that  said  report  be  spread  upon  the  records 
of  this  court,  which  is  accordingly  done,  as 
follows,  to  wit: 

"  'Report  of  sale  of  sixteenth  section  lands, 
situated  In  section  sixteen,  township  five  (3) 
south,  of  range  fifteen  west:  Tbe  under- 
signed would  report  that  after  advertlsins 
and  having  the  following  subdivision  of  said 
section  appraised  as  tbe  law  directs,  he  did 
on  the  1st  day  of  July,  1886  (the  same  being 
the  first  day  of  the  July  county  court),  pro- 
ceed to  sell  the  same,  and  said  lands  were 
sold  to  the  following  named  persons,  to  wit: 
Lots  4,  12,  and  16  to  Joseph  Brown,  for  sev- 
en hundred  and  ninely-flve  ($795)  dollars. 
The  said  Joseph  Brown  failing  to  perfect 
his  bid,  by  refusing  to  pay  the  amount  of 
his  bid,  the  sale  was  continued  until  July  2, 
1885  (It  being  tbe  second  day  of  said  court), 
whereupon  I  did,  between  the  hours  as  pre- 
scribed by  law,  reoffer  said  lots  4,  12.  and 
16  of  said  section  16,  and  said  lots  4  and  12 
were  sold  to  Hayward  Timber  Company  for 
$52.50  and  $50,  respectively,  making  a  total 
of  one  hundred  and  two  and  *<>/i»«  dollars. 
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"  'Said  lot  1  -vas  not  sold,  for  want  of  a 
bidder. 

"  'The  expense  of  this  Bale  was:  Oost  of 
confirmation,  75  cents;  collector's  commls- 
Bion  OD  $102.50,  at  2  per  cent,  $2.05.  Leav- 
ing a  net  balance  of  $99.70  In  my  hands,  due 
the  sixteenth  section  fond,  on  account  of 
this  county. 

"  'B.  B.  Toler.'  " 

The  court,  over  appellant's  objections,  and 
to  \('hlcli  he  at  the  time  saved  proper  excep- 
tions, made  the  following  findings  of  facts: 

"S.  D.  Reese  was  sherltC  and  collector  of 
Grant  county  at  the  time  the  petition  to  sell 
the  lauds  in  controversy  was  presented  to 
blm  in  1882,  and  he  acted  In  offering  and 
selling  the  lands  embraced  in  the  petition  as 
collector,  and  not  as  sheriff. 

"The  petition  presented  to  said  Reese  con- 
tained a  majority  of  the  adult  male  inhab- 
itants of  the  township  in  which  the  land  to 
be  offered  was  situated. 

"i;.  B.  Toler,  who  made  the  sale  of  lands 
tn  controversy,  was  at  the  time  sheriff  and 
collector  of  Grant  county,  Arkansas,  and 
acted  in  the  matter  of  the  sale  as  collector, 
and  not  as  sheriff." 

Appellant  thereupon  requested  the  court 
to  make  the  following  finding  of  facts, 
which  the  court  refused,  and  defendant 
saved  proper  exceptions: 

"The  sale  of  a  part  of  the  sixteenth  sec- 
tion made  by  Reese  on  the  3d  day  of  Janu- 
ary, 1882,  was  made  by  the  said  Reese,,  as 
sheriff  of  Grant  county,  on  a  petition  pre- 
sented to  and  passed  on  by  him  as  sheriff. 

"The  petition  upon  wlilcfa  the  sale  was 
niade  by  Reese  in  1882  was  signed  by  a  ma- 
jority of  the  legal  electors  of  the  township 
where  the  land  was  situated,  but  there  Is  no 
evidence  showing  that  said  petition  was 
signed  by  a  majority  of  the  male  inhablt- 
iints,  or  of  the  adult  male  Inhabitants,  of 
said  township. 

"The  sale  of  the  land  out  of  which  this 
controversy  arose  was  made  by  E.  B.  Toler, 
aa  sheriff  of  Grant  county,  in  1896." 

.Appellant  also  requested  the  court  to 
make  the  following  declarations  of  law, 
Avhich  were  refused,  and  appellant  saved 
proper  excepticms: 

"(1;  E.  B.  Toler  had  no  authority,  as  sher- 
iff or  collector  of  Grant  county,  in  1805,  to 
sell  the  land  in  the  sixteenth  section  under 
the  petition  presented  to  8.  D.  Reese,  as 
sheriff.  In  1881  or  1882. 

"(2)  The  petition  presented  to  S.  D.  Reese, 
as  aberlir,  in  18S1  or  1882,  conferred  no  au- 
thority OS  the  said  Reese  to  sell  said  land  as 
sheriff." 

"(4)  The  sale  by  8.  D.  Reese,  as  sheriff,  in 
1882,  was  without  authority;  and  the  sale 
by  Toler,  aa  sheriff  or  collector,  on  the  peti- 
tion passed  on  by  said  Reese  as  sheriff,  was 
«lso  without  authority." 

"(8>  There  being  no  evidence  in  this  case 
that  there  was  no  collector  in  Grant  county 
at  the  time  of  the  sale  of  the  land  by  Toler, 


the  said  Toler  had  no  authority  to  sell  laid 
land  as  sheriff." 

The  court  on  the  16th  day  of  August  gave 
judgment  for  appellee,  and  appellant  on  the 
same  day  filed  his  motion  for  a  new  trial, 
which  was  overruled,  and  he  appealed. 

Appellant  assigns  three  errors,  as  follows: 

"First  The  circuit  court  erred  in  finding 
as  a  matter  of  fact,  as  requested  by  appellee, 
that  8.  D.  Reese  was  collector  of  Grant  coun- 
ty in  1882,  and  acted  as  such,  and  not  as 
sheriff,  in  selling  the  land  embraced  in  the 
petition  then  presented  to  him,  and  In  refus- 
ing to  find  the  converse  of  said  proposition, 
as  requested  by  appellant 

"Second.  The  circuit  court  erred  in  finding 
as  matter  of  fact  that  the  petition  presented 
to  8.  D.  Reese  In  1882  was  signed  by  a  ma- 
jority of  the  adult  male  inhabitants  of  the 
township  in  which  the  land  to  be  sold  was 
situated,  as  requested  by  said  appellee,  and 
in  refusing  to  find  the  converse  of  said  prop- 
osition, as  requested  by  appellant. 

"Third.  The  circuit  court  erred  in  refusing 
to  declare,  as  law  of  the  case,  that  the  peti- 
tion presented  to  8.  D.  Reese  in  1882  confer- 
red no  authority  on  said  Reese  to  sell  in  1882 
either  as  sheriff  or  collector,  and  said  peti- 
tion conferred  no  authority  on  Toler  to  sell 
in  1896." 

We  shall  consider  these  alleged  errors  in 
the  order  stated. 

1.  The  court  did  not  err  in  finding  and 
holding  that  Reese  was  collector  of  Grant 
county  in  1882.  He  was  sheriff  and  ex  officio 
collector  of  that  county.  There  Is  no  evi- 
dence that  he  had  forfeited  the  office  of  col- 
lector at  that  time.  Being  sheriff  and  col- 
lector, the  sale  of  the  land  by  him. in  1882 
was  by  authority,  If  he  was  authorized  to 
make  the  same  in  either  capacity.  Budd  v. 
Bettison,  21  Ark.  682;  Keith  v.  EVeeman,  43 
Ark.  296. 

2.  Appellant  insists  that  the  evidence  was 
not  sufficient  to  show  that  the  petition  to 
Reese,  the  collector,  for  the  sale  of  the  six- 
teenth section  in  township  6  8.,  and  in  range 
16  W.,  was  signed  by  a  majority  of  the  adult 
male  inhabitants  of  that  township.  Reese 
testified  that  he  did  not  know  that  It  was 
signed  by  a  majority  of  the  male  Inhabitants, 
but  It  was  signed  by  a  majority  of  the  elec- 
tors of  the  township.  He  could  not  remem- 
ber whether  it  was  signed  by  a  majority  of 
the  male  Inhabitants.  The  petition  being 
lost,  the  Judgment  of  the  county  court  of 
Grant  county,  in  which  the  land  In  question 
lies,  was  read  as  evidence  to  show  that  the 
sale  of  the  same  was  legal  and  approved. 
The  Judgment  was  read  without  objection, 
and  as  it  tended  to  prove  that  the  statutes 
prescribing  npon  what  conditions,  and  the 
manner  in  which,  the  sale  should  be  made, 
were  complied  with,  the  court,  sitting  as  a 
jury,  had  the  right  to  regard  it  as  legitimate 
and  proper  for  that  purpose.  Frauenthal  v. 
Bridgeman,  60  Ark.  318,  7  8.  W.  388. 

Under  the  law.  It  was  the  duty  of  Reese,  ^ 
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the  collector,  to  report  tbe  sale  to  the  county 
court  of  Grant  county  for  Investigation,  and 
It  "n-as  tbe  duty  of  that  court  to  ascertain 
whether  the  sole  bad  l>een  made  by  authority 
and  In  conformity  with  the  law.  Keese,  the 
collector,  did  so,  and  tbe  county  court  ap- 
proved the  Bale.  This  necessarily  Implied 
that  the  sale  was  made  upon  a  petition  of 
the  majority  of  the  adult  male  inhabitants 
of  the  township,  and  In  tbe  manner  prescrib- 
ed by  law.  The  order  of  tbe  county  court 
was  therefore  sufficient  to  sustain  the  finding 
of  facta  by  the  court  as  to  the  sufficiency  of 
the  petition  for  tbe  sal& 

3.  It  Is  Insisted  that  tbe  petition  present- 
ed to  Reese  did  not  confer  upon  him  tbe  au- 
thority to  sell,  because  it  was  directed  to 
him  as  sheriff.  But  we  do  not  think  that  this 
defect  affected  tbe  authority  to  sell.  He  was 
sheriff  and  collector.  He  was  asked  to  sell 
tbe  land.  Upon  a  proper  petition,  he  could 
do  so  in  his  capacity  of  collector.  Tbe  peti- 
tion asked  for  tbe  exercise  of  that  power. 
The  address  of  it  to  blm  as  sheriff  was  a 
mere  mistake  In  tbe  form  of  It,  which  did  not 
affect  its  sufficiency. 

The  act  entitled  "An  act  to  provide  for  the 
sale  of  the  sixteenth  section  In  this  state," 
approved  March  22,  1881  (Acts  1881,  p.  164), 
under  which  Reese,  the  collector,  sold,  pro- 
vides (page  15B,  S  1)  that  "whenever  the  in- 
habitants of  any  congressional  township  in 
this  state  shall  desire  tbe  sale  of  the  six- 
teenth section  of  such  township  »  •  • 
they  may,  by  written  petition,  signed  by  a 
majority  of  tbe  male  Inhabitants  of  such 
township,  require  the  collector  of  taxes  of 
tbe  county,  wherein  snch  school  land  is  slt- 
nated  to  sell  the  same,"  and  that  (Id.  f  Zf 
"upon  the  reception  of  such  petition  the  col- 
lector shall  ascertain  that  it  is  signed  by  a 
majority  of  the  male  Inhabitants  of  snch 
township,"  and  that  It  shall  be  his  duty  to 
sell  when  he  ascertains  that  it  was  signed  by 
such  majority.  Will  a  majority  of  the  adult 
male  inhabitants  be  sufficient? 

The  word  "inhabitant"  has  many  mean- 
ings. It  has  been  construed  to  mean  an  oc- 
cupier of  lands;  a  resident;  a  permanent 
resident;  one  having  a  domicile;  a  citizen; 
a  qualified  voter.  Its  construction  has  gen- 
erally been  governed  by  the  connection  In 
which  It  has  been  used.  In  Walnut  v.  Wade, 
103  U.  S.  683,  26  L.  Ed.  526,  tbe  construction 
of  an  act  was  involved  which  authorized 
towns  and  cities  to  subscribe  for  stock  In  rail- 
road companies,  with  the  consent  of  tbe  in- 
habitants of  such  city  or  town,  to  be  ascer- 
tained by  an  election  held  for  that  purpose. 
The  court  held  that  tbe  word  "inhabitants," 
in  that  act,  meant  legal  votera  In  that  case 
the  meaning  of  the  word  was  determined  to 
some  extent  by  the  nature  of  the  act  to  be 
done.  In  this  case  it  should  be  determined 
In  the  same  manner. 

'  Under  tbe  statutes  of  this  state  a  male 
person  under  the  age  of  21  years  is  incapable 


<rf  managing  bis  estate,  or  alMohitely  binding 
himself  for  the  payment  of  money  for  any- 
thing except  necessaries.  He  cannot  devise 
his  lands,  nor  participate  in  the  annual  school 
meetings,  nor  vote  in  any  election.  As  a 
general  rule,  be  cannot  do  any  act  necessary 
to  be  done  in  the  management  and  dispoai- 
tlon  of  Ills  lands,  except  subject  to  avoidance 
or  ratification  when  be  reaches  the  age  of 
21  years.  In  view  of  these  laws,  he  was  cer- 
tainly not  Intended  to  be  included  in  that 
class  of  inhabitants  authorized  to  petition  for 
the  sale  of  a  sixteenth  section  of  land.  The 
object  of  tbe  act  of  1881  in  making  a  peti- 
tion signed  by  a  majority  of  tbe  inhabitants 
of  a  township  necessary  to  procure  such  sales 
was  doubtless  for  the  purpose  of  enabling 
them  to  protect  the  Interest  of  their  township 
in  such  land;  and  this  precludes  tbe  Idea 
that  any  person  tbe  law  presumes  and  pro- 
noimces,  and  Is  generally  known  to  be,  in- 
competent to  perform  such  acts,  should  form 
any  part  of  the  majority.  The  act  does  not 
provide  for  Its  own  defeat,  and  It  would  tend 
to  do  BO  if  it  included  infants  in  the  word 
"Inhabitants."  For  In  that  event  it  would 
make  tbe  child  in  arms  and  male  persons  of 
all  ages  competent  petitioners,  and  in  some 
cases  place  it  within  the  power  of  children 
to  control  such  sales,  and  thereby  rob  tbe 
townships  of  the  safeguards  it  Intended  to 
throw  around  them.  If  such  was  Its  intuition, 
why  were  females,  and  especially  adults,  se- 
cluded? No  such  construction  can  reason- 
ably be  placed  upon  the  act 

Appellant  contends  that  Toler,  as  collect- 
or, bad  no  authority  to  sell  tbe  land  in  ques- 
tion In  1896  wciA&e  the  petition  presented  to 
Reese  in  1882.  This  contention  is  based  up- 
on that  section  of  the  act  of  1881  which  pro- 
vides that,  if  "any  tract  [school  land]  offered 
is  not  sold,  it  may  be  offered  again,  upon  like 
notice,  upon  tbe  first  day  of  the  next,  or  any 
succeeding  term  of  tbe  county  court,  and  so 
on  offered  until  sold  without  a  new  petition." 
Act  1881,  p.  166,  S  5.  He  insists  that  tbe 
words,  "the  next  or  any  succeeding  term  of 
the  county  court,  and  so  on  offered,"  should 
be  construed  to  mean  that  the  land  should  be 
offered  at  each  succeeding  term  of  the  coun- 
ty court  until  sold.  We  do  not  think  so.  It 
should  have  been  construed  in  that  way  If 
the  language  had  been,  "if  any  tract  was  of- 
fered and  not  sold,  it  might  be  offered  again, 
upon  like  notice,  upon  the  first  day  of  tbe 
next  and  every  succeeding  term  of  tbe  county 
court,  and  so  on  offered  until  sold,  without 
a  new  petition."  But  "or"  does  not  mean 
"and,"  but  "either,"  and  "any"  does  not 
mean  "every,"  but  "one  Indifferently."  We 
think  that  the  act  of  1881  authorizes  the  sale 
of  any  tract,  if  it  was  not  sold  at  the  time  it 
was  first  offered,  on  the  first  day  of  any  suc- 
ceeding term  of  tiie  county  court 

Judgment  affirmed. 

HUGHES  and  WOOD.  ]T.,  disscDt 
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FISCHER  et  vs.  r.  SIMON. 

(Snpreme  Court  of  Texas.    Feb.  10,  1902.) 

TSVST    DBED-FOBECLOSVRES-NOTICB    07 

SALB— BNACTMBNT  OF  REVISED 

STATUTHJS— EFFECT. 

AcU  1880,  p.  148  (Rev.  St  1866.  art.  23C0), 
prOTided  that  notice  of  a  sale  of  real  estate  un- 
der a  trust  deed  should  be  given  "as  now  re- 
qalred  in  jndicial  sales."  The  statute  as  to  ju- 
dicial sales  in  force  at  the  time  when  the  arti- 
cle was  enacted  did  not  re<]uire  personal  serv- 
ice of  notice  on  defendant  in  execution.  The 
act  adopting  the  licvised  Statutes  in  1895  pro- 
vided that  ^«  provisions  of  the  Revised  Stat- 
utes, BO  far  as  they  are  substantially  the  same 
as  the  statute  in'  force  at  the  time  when  Re- 
vised Statntea  shall  go  into  effect,  ♦  •  • 
shall  be  construed  as  continuations  tliereof  and 
not  as  new  enactments  of  the  some."  Beld, 
that  article  2S69  was  not  re-enacted  by  the 
adoption  of  the  Revised  Statutes,  but  contin- 
ued in  force,  and  the  statute  in  force  as  to  ju- 
dicial sales  in  1889,  rather  than  a  subsequent 
statute  requiring  service  of  notice  on  a  de- 
fendant in  execution  is  applicable  to  a  sale  un- 
der a  trust  deed,  and  no  service  on  the  maker 
is  necessary. 

Certified  qnestlons  ftrom  court  of  civil  ap- 
peals, First  supreme  Judicial  district 

Action  by  J.  H.  Simon  against  F.  Fischer 
and  wife.  There  was  judgment  in  favor  of 
plaintUt,  and  the  court  of  civil  appeals  cer- 
tified qaestlons  to  the  supreme  court,  t'ot 
(iplnlom  In  court  of  civil  appeals,  see  66  S.  W. 
883. 

Beauregard  Bryan,  for  appellants.  Searcy 
&  Qarrett,  for  appellee. 

GAINBS,  O.  J.  The  court  of  civil  appeals 
for  the  First  supreme  jodlclal  district  have 
certified  to  this  court  for  decision  the  follow- 
ing questions: 

"In  this  cause  now  pending  before  us  aa 
appeal,  we  rendered  Judgment  on  ttie  28tb 
day  of  November,  1901,  reversing  the  Judg- 
ment of  the  trial  court  and  remanding  the 
canse.  Since  this  action  on  the  part  of  this 
court,  oar  attention  has  been  called  to  the 
fact  that  In  reversing  the  Judgment  we  an- 
nounced a  holding  In  direct  conflict  with  an 
opinion  rendered  by  Associate  Justice  Fly, 
of  the  court  of  civil  appeals  at  Sao  Antonio, 
In  the  case  of  Swain  v.  MltcheU,  66  S.  W.  61, 
8  Tex.  Ct  Rep.  408.  At  the  ame  we  consid- 
ered and  decided  the  cause,  the  case  cited 
had  not  been  reported,  and  was  not  other- 
wise called  to  our  attention.  Inasmuch  as 
no  motion  for  rehearing  has  been  filed  in  this 
cause,  we  have  this  day  set  aside  the  Judg- 
ment on  oar  own  motion,  and  now  certify 
the  point  of  conflict  for  your  decision.  We 
■et  aside  onr  Judgment  not  because  we  be- 
lieve it  erroneous,  but  because,  in  the  ab- 
sence of  a  motion  tor  rehearing,  we  consider 
that  course  the  correct  practice.  We  ad- 
here to  onr  hiding,  and  do  not  concur  In  the 
mllng  announced  by  the  court  of  civil  ap- 
peals of  the  Third  district  In  the  case  cited, 
supra.  In  so  far  as  necessary  to  disclose  the 
point  of  conflict,  the  nature  of  the  suit  and 
the  facta  as  disclosed  by  the  record  are  stat- 
ed as  f<^ows: 


"This  was  a  suit  In  trp.^pnss  to  try  title 
brought  by  appellee,  J.  H.  Simon,  to  recover 
of  F.  Fischer  and  his  wife,  M.  Fischer,  about 
6^  acres  of  land  in  the  city  of  Brenham, 
Washington  county,  Texas.  Appellants  an- 
swered by  plea  of  not  guilty,  general  denial, 
and  specially  that  appellee  claimed  title  by 
purchase  made  at  trustee's  sale  under  a  deed 
of  trust  with  power  of  sale,  and  that  the 
sale  was  void  because  no  written  notice  of 
the  prc^osed  sale  was  served  on  them  as  re- 
quired by  the  law  governing  such  sales.  Ap- 
pellants prayed  that  the  sale  be  declared 
void,  and  the  cloud  upon  tbeir  title  be  re- 
moved. A  trial  before  the  court  without  a 
Jury  resulted  In  a  Judgment  in  favor  of  ap- 
pellee for  the  land.  There  la  no  statem«it 
of  facts  In  the  record,  but  the  trial  court 
found  the  facts  to  be  as  follows:  'In  Janu- 
ary, 1898,  defendant  F.  Fischer  and  one  H. 
Kntttei,  now  deceased,  erecuted  and  deliv- 
ered to  y.  A.  Williams  a  deed  of  trust  on 
the  land  described  In  plaintifl'a  petition,  in 
which  T.  B.  Botts  was  named  as  trustee,  to 
secure  certain  Indebtedness  due  by  said 
Fischer  to  said  Williams,  evidenced  by  their 
IMomlssory  note.  That  thereafter,  on  An- 
goat  12,  1898,  said  Botts,  as  tnistee,  upon 
the  request  of  said  Y.  A.  WUUama,  duly  ad- 
vertised said  land  for  sale  for  the  time  and 
In  the  maimer  required  by  law,  as  provided 
in  article  2369,  Rev.  St  1885,  and  sold  same 
at  public  auction  at  the  court-house  door  In 
Brenham,  Washington  county,  Texas,  on 
the  first  Tuesday  in  September,  1889,  at 
which  sale  the  plaintiff  became  the  purchas- 
er for  a  valuable  consideration,  of  $320,  paid 
by  him  to  said  trustee,  and  received  from 
him  a  deed  to  said  land.  That  said  Fischer 
had  oral  notice  of  said  sale,  but  no  written 
notice  was  served  on  him,  and  his  attorney 
gave  notice  at  the  sale  that  It  had  not  been 
served  on  him.  Both  parties  claimed  under 
a  common  source  by  agreement  in  open 
court' 

"The  statutes  In  force  governing  Judicial 
sales  at  the  date  of  the  original  enactment  of 
article  2369  did  not  require  written  notice  to 
the  execution  debtor.  The  law  in  force  at 
the  time  the  sale  in  question  was  made  re- 
quired that  in  Judicial  sales  the  defendant 
should  have  written  notice  in  addition  to  the 
published  notice  required  by  law. 

"We  reversed  the  Judgment  on  the  ground 
that  the  failure  of  the  trustee  to  serve  writ- 
ten notice  of  sale  on  Fischer  as  required  by 
the  law  of  Judicial  sales  In  force  at  the  date 
of  the  deed  of  trust  and  date  of  sale  ren- 
dered the  sale  void.  In  so  concluding,  we 
held  that  under  the  provisions  of  Rev.  St., 
art.  2369,  the  law  of  Judicial  sales  in  force 
at  the  date  of  the  trust  deed  and  of  the  sale 
should  have  controlled  the  trustee.  The 
court  of  civil  appeals  of  the  Fourth  district 
has  held,  on  a  similar  state  of  facts,  that  the 
law  is  otherwise. 

"We  also  respectfully  certify  for  your  de-, 
clslon  this  question:  'Was  the  failure  of- 
the  trustee  to  serve  upon  the  debtor  written 
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notice  of  the  contemplated  sale  such  a  de- 
parture from  his  power,  as  conferred  and  re- 
stricted by  the  trust  deed,  or  such  an  Irregru- 
larlty,  as  to  render  void  the  sale  by  the  trus- 
tee?* " 

The  decision  of  the  question  depends  upon 
the  proper  construction  of  article  2309  of  the 
Revised  Statutes  of  1895,  which,  In  so  far 
as  it  bears  upon  the  point,  reads  as  follows: 
"All  sales  of  real  estate  made  in  this  state 
under  powers  conferred  by  any  deed  of  trust 
or  other  contract  lien  shall  be  made  in  the 
county  In  which  such  real  estate  Is  situated. 
Notice  shall  be  given  as  now  required  in  Judi- 
cial sales,  and  such  sales  shall  be  made  at 
public  vendue  between  the  hoars  of  ten 
o'clock  a.  m.  and  four  o'clock  p.  m.  of  the 
first  Tuesday  in  any  month,"  etc.  This  provi- 
sion first  became  a  law  by  an  act  of  the  21st 
legislature  approved  March  21,  1889  (Laws 
1889,  p.  143),  and  is  incorporated  In  the  Re- 
vised Statutes  in  precisely  the  same  lan- 
guage. The  question  is,  does  the  word  "now" 
refer  to  the  time  at  which  the  Revised  Stat- 
utes went  Into  effect,  or  to  the  time  at  which 
the  original  act  became  a  law?  And  this 
depends,  in  a  measure,  upon  the  further  ques- 
tion whether  It  was  the  Intention  of  the  leg- 
islature which  enacted  the  Revised  Statutes 
to  make  them  a  mere  compilation  of  the  laws 
then  existing,  or  to  Incorporate  in  the  revi- 
sion, by  changes  and  amendments,  new  legis- 
lation. This  is  not  an  open  question  in  this 
court.  The  point  came  before  us  for  consid- 
eration in  the  case  of  Insurance  Co.  t.  Walk- 
er, 2  Tex.  Ct.  Rep.  242,  61  S.  W.  711,  and  it 
was  there  held  that  the  Revised  Statutes  of 
1895  were  but  the  continnation  of  the  for- 
m»  laws.  In  the  opinion,  Mr.  Justice  Brown, 
speaking  for  the  court,  says:  "In  the  act  of 
the  legislature  authorizbig  the  revision  of 
the  laws  of  the  state,  which  became  a  law  in 
1891,  the  codlflers  were  required.  In  revising 
the  laws,  to  include  ail  articles  of  the  former 
Revised  Statutes  which  had  not  been  repeal- 
ed, and  to  add  In  their  order  the  amendments 
of  the  Revised  Statutes,  where  they  were  ex- 
pressed as  amendments  of  certain  articles,  in 
the  order  in  which  they  should  come  accord- 
ing to  their  subjects  and  the  numbers  of  the 
articles  given;  and  concerning  other  statutes 
this  language  is  used:  'And  all  other  of  said 
statutes  passed  as  aforesaid  which  are  gener- 
al and  permanent  in  their  nature  shall  be  col- 
lated and  arranged  into  their  proper  titles, 
chapters,  and  articles  with  marginal  refer- 
ences and  chapter  head  lines  similar  to  those 
used  in  the  present  Revised  Statutes:  pro- 
vided, that  in  revising  the  statutes  referred 
to  In  this  section,  said  commissioners  shall, 
without  making  radical  changes  therein,  so 
revise  them  as  to  render  them  concise,  plain 
and  Intelligible.'  The  commissioners  for  re- 
vision were  not  authorized  to  make  changes 
in  the  substance  of  the  statute  laws  of  the 
state,  but  simply  to  arrange  them  In  conven- 
ient form.  To  make  sure  that  the  laws  of 
the  state  were  not  materially  changed  by 


such  revision,  the  leglslatnre  which  adopted 
the  Code  as  revised  enacted  a  chapter  of 
general  provisions  to  govern  In  the  construc- 
tion and  application  of  the  laws  embraced  in 
the  Revised  Statutes,  of  which  general  provi- 
sions section  19  is  in  these  words:  That  the 
provisions  of  the  Revised  Statutes,  so  far  as 
they  are  substantially  the  same  as  the  stat- 
utes of  this  state  in  force  at  the  time  when 
the  Revised  Statutes  shall  go  into  effect,  or 
of  the  common  law  In  force  in  this  state  at 
the  said  time,  shall  be  construed  as  continu- 
ations thereof  and  not  as  new  enactments  of 
the  same.'  "  In  the  article  construed  in  that 
case,  the  Revised  Statutes  used  the  words 
"this  chapter,"  instead  of  the  words  "this 
act,"  as  used  In  the  original  statute;  and  tbe 
effect  of  the  change.  If  literally  construed, 
was  very  materially  to  enlarge  the  scope  of 
the  law,  yet  It  was  held  that  the  construction 
of  the  original  statute  should  govern.  If,  un- 
der the  act  which  authorized  the  appoint- 
ment of  commissioners  to  revise  our  statutes, 
and  the  Revised  Statutes  themselves,  as 
adopted  by  the  legislature,  it  is  proper  to 
hold  that  a  material  change  of  phraseology 
in  the  latter  was  not  intended  to  change  the 
construction  of  a  law.  It  follows,  for  a  strong- 
er reason,  that  it  must  be  held  that  no 
change  of  construction  was  intended  when 
the  same  language  is  employed.  Therefore 
the  question  Is  to  be  determined  Just  as  If  the 
Revised  Statutes  bad  never  been  adopted  by 
the  legislature.  Since  the  rule  is  that  a  stat- 
ute speaks  as  of  the  time  at  which  it  takes 
effect,  it  follows  that  by  the  words,  "notice 
shall  be  given  as  now  required  in  judicial 
sales,"  the  legislature  meant  to  provide  that 
In  all  sales  under  trust  deeds,  and  the  like, 
made  after  tbe  act  became  operative,  notice 
should  be  given  as  required  by  the  laws  for 
Judicial  sales  existing  at  that  time;  and  the 
effect  was  to  incorporate  the  law  as  to  no- 
tice as  to  sales  under  execution  in  the  act 
itself,  and  to  make  such  laws  a  part  thereof. 
The  result  Is  tbe  same  as  if,  instead  of  mak- 
ing the  existing  requirementa  of  the  law  as  to 
notice  in  Judicial  sales  a  part  of  the  act  by 
merely  referring  thweto,  the  legislature  bad 
inserted  such  requirements  in  specific  terms, 
without  such  reference.  If  the  purpose  had 
been  to  make  the  law  of  notice  as  to  sale 
under  powers  given  In  contract  liens  conform 
to  such  laws  as  to  notice  in  Judicial  sales  as 
might  be  in  effect  at  the  time  the  sale  was 
made,  it  seems  to  us  that  they  could  and 
would  have  used  apt  words  to  express  such 
intention.  If  the  word  "now"  had  been  omit- 
ted, then  a  doubt  might  have  arisen  as  to 
whether  It  was  the  purpose  to  make  the  then 
existing  law  as  to  Judicial  sales  apply  at  all 
times,  or  to  provide  that  the  requirements  as 
to  Judicial  sales  existing  at  the  time  of  the 
sale  under  a  power  should  be  observed.  But 
it  seems  to  us  that  the  word  "now"  removes 
the  dlfQculty,  and  leaves  no  room  for  con- 
struction as  to  the  legislative  intent  in  that 
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We  conclude  that  personal  notice  to  the 
mortgagor  was  not  a  prereqalsite  to  a  valid 
sale,  and  therefore  answer  the  question  In 
the  ncgatlTe. 


MI.SSOURI,  K.  &  T.  RY,  OO.  OF  TEXAS  T. 
WOOD  et  at 

(Supreme  Oonrt  of  Texas.    Feb.  10,  1002.) 

NEGLIGENCB-CONTAOIODS  DISEASE-CUSTODY 
OP  PATIENT— PERMITTINO  PATIENT  TO  RON 
AT  LARQBJ-SPREADINO  INFECTION— LIABIL- 
ITT  OF  CUSTODIAN. 

1.  Where  a  railroad  company,  in  pursuance 
of  a  contract  to  care  for  its  siclc  employes, 
took  charge  of  an  employ^  afflicted  with  gmall- 
poz,  and  hired  a  nurse  and  watchman  to  care 
for  him,  through  whose  neglip;ence  he  escaped 
while  delirious,  and  communicated  the  conta- 
gion to  plaintiff,  the  railroad  company  owed 
to  each  individual  member  of  the  community 
the  duty  to  prevent  the  spread  of  the  disease, 
and  hence  plaintiff  had  a  right  of  action  for 
damages  arising  from  the  breach  of  such  duty. 

2.  The  railroad  company  was  not  relieved 
from  liability  by  reason  of  the  fact  that  the 
cit>'  in  which  the  employ^  became  ill  would 
not  have  been  liable  for  the  acts  of  its  officers 
iu  failing  to  maintain  the  quarantine,  since  the 
railroad  company  volunteered  to  perform  the 
act  without  Dang  required  or  authorized  by 
law  to  do  so. 

3.  While  delirious  and  incapable  of  self-con- 
trol, the  patient  was  in  the  charge  of  the  serv- 
ant of  the  railway  company,  so  that  the  latter 
was  liable  for  failure  to  exercise  due  care  in 
preventing  him  from  going  at  large. 

Certified  questions  from  court  of  civil  ap- 
peals of  Fifth  supreme  Judicial  district 

Action  by  H.  D.  Wood  and  others  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  On  certified  questions  from 
the  court  of  civil  appeals. 

T.  S.  Miller,  W.  C.  Jones,  Craddock  & 
lAxmej,  and  Head  &  Dlllard,  for  appellant. 
Evans  &  Elder,  for  appellees. 

BROWN,  J.  The  comt  of  civil  appeals  for 
the  Fifth  district  has  certified  to  this  court 
the  following  statement  and  questions: 

"The  appellant,  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  enters  In- 
to agreements  with  Its  employte,  whereby,  in 
consideration  of  deducting  a  stipulated  sum 
from  their  wages  each  month,  that  In  case 
any  one  of  them  should  become  sick  or  in- 
jured while  in  its  service  It  would  furnish 
them  surgical  and  medical  attention.  Appel- 
lant entered  into  a  contract  with  Alonzo  Dick- 
iion,  an  employ^,  whereby  it  was  agreed  that 
in  consideration  of  deducting  twenty-flve 
cents  from  his  wages  each  month,  that  if  he 
should  become  injured  or  sick,  it  would  take 
charge  of  him,  and  treat  him  for  such  in- 
Jury  or  siclcness.  On  August  1,  1899,  and  for 
many  years  prior  thereto,  the  appellant  was 
operating  and  controlling  a  hospital  depart- 
ment for  the  purpose  of  treating  Its  sick  and 
injured  employes.  The  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas  and  the 
Missouri,  Kansas  &  Texas  Railway  Company 
constitute  what  is  known  as  the  Missouri, 
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Kansas  &  Texas  Railway  System.  Said 
companies  operate,  in  connection  with  and  as 
a  part  of  the  claim  and  legal  departments, 
their  hospital  department  under  one  general 
management  for  the  mutual  benefit  and  inter- 
est of  the  companies  and  their  respective  em- 
ployes. The  Kansas  Company  owns  a  hos- 
pital at  iSedalla,  Mo.,  that  Is  used  by  the  two 
companies,  where  some  of  the  employes  of 
appellant  are  sent  for  treatment  when  sick 
or  injured.  During  the  latter  part  of  July, 
1890,  Alonzo  Dickson,  who  was  then  in  the 
employment  of  appellant  as  a  section  hand, 
and  had  been  in  such  employment  for  four 
years  in  Hunt  coimty,  received  a  slight  in- 
Jury  in  such  service,  and  was  sent  to  the 
Sedalia  hospital,  arriving  there  on  August  1, 
1890.  At  the  time  he  was  placed  In  the  hos- 
pital he  was  placed  in  a  ward  with  some 
colored  patients  who  were  broken  out  with 
smallpox,  smallpox  having  existed  in  the  hos- 
pital from  the  lOtb  day  of  July  previous. 
He  complained  to  the  surgeon  in  charge,  and 
told  him  that  those  negroes  had  smallpox, 
and  that  he  desired  to  leave  the  hospital. 
He  was  told  by  the  surgeon  that  it  was  only 
cbickenpoz,  but  to  come  around  the  next 
morning,  and  he  would  give  him  a  pass  liack 
to  Greenville.  On.  the  next  morning— Au- 
gust 2,  1890— he  was  discharged  from  the 
hospital,  sent  back  to  Hunt  county,  and 
placed  at  work  for  appellant  under  James 
Ewlng,  section  foreman.  George  McNeil 
was  the  house  surgeon  of  said  hospital.  It 
was  his  duty  to  examine,  admit  treat  and 
discharge  patients  sent  to  the  hospital,  and 
to  keep  a  register  showing  the  names  and  ad- 
dress and  the  dates  of  admission  and  dis- 
charge of  all  patients  sent  to  the  hospital 
for  treatment.  This  surgeon  was  inexperi- 
enced in  the  treatment  of  smallpox,  never 
having  treated  a  case  prior  to  this  time,  there 
never  having  been  a  case  of  smallpox  in 
the  hospital  since  be  had  been  in  charge,  he 
being  put  In  charge  in  1890,  the  same  year 
he  graduated  from  college.  It  was  not  deter- 
mined that  there  was  smallpox  in  the  hos- 
pital until  August  2,  1899,  the  day  that  Dick- 
son was  discharged  from  and  after  he  left 
the  hospital.  On  that  day  the  city  of  Seda- 
lia  quarantined  the  hospital  on  account  of 
the  prevalence  of  smallpox  in  the  hospital, 
and  it  remained  under  quarantine  until  Sep- 
tember 11,  1890.  Prior  to  the  2d  day  of  Au- 
gust appellant  did  not  know  that  smallpox 
existed  In  the  hospital,  but  learned  it  on 
that  day,  and  that  Dickson  had  been  ex- 
posed thereto,  and  was  liable  to  break  out 
with  the  disease  in  about  fifteen  days.  No 
precautions  were  taken  to  protect  him,  or  the 
public  against  him,  until  the  10th  day  of 
August  when  he  broke  out  with  the  disease. 
On  August  3,  1800,  the  division  superintend- 
ent of  appellant  A.  D.  Bethard,  at  Denison, 
Texas,  sent  to  A.  W.  Baxley,  at  Greenville, 
Texas,  the  road  master  of  the  MUieola  di- 
vision of  appellant's  lines,  the  following  tele-, 
gram:     'During  quarantine  at  Sedalla  hos^ 
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pltal,  local  surgeoos  will  look  after  sick  or 
Injured  employes  except  those  who  desire  to 
go  to  hospital,  who  may  be  sent  to  Dallas, 
Pt  Worth,  or  Houston  Infirmary.'  When 
Dlckfion  broke  out  with  smallpox,  and  this 
fact  was  made  known  to  the  company's  lo- 
cal surgeon,  Dr.  Garnett,  he  wired  to  Dr. 
Yancey,  the  chief  surgeon,  to  know  w^hat  to 
do  with  him,  and  the  chief  surgeon  wired 
him:  'Isolate  and  quarantine  him,  secure  a 
nurse  at  reasonable  wages,  and  give  him 
such  attention  there  as  be  will  need.  Write 
me  particulars  and  dally  expenses.  Attend 
to  vaccination,  and  watch  any  one  who  may 
have  been  exposed  by  him.'  When  R.  M. 
Chapman,  who  was  then  the  mayor  of  Green- 
ville, learned  that  Dickson  had  smallpox, 
and  before  he  learned  that  he  was  an  em- 
ployfi  of  appellant,  and  had  been  exposed  to 
the  disease  at  its  hospital,  he  purchased  a  tent, 
and  arranged  with  the  own«'  of  some  lands, 
preparatory  to  taking  charge  of  Dickson. 
This  was  Sunday  afternoon,  August  20, 1899. 
But  before  taking  charge  of  Dickson,  Dr. 
Garnett  showed  Chapman  his  Instructions 
from  Yancey,  at  which  time  Dr.  Garnett, 
acting  under  the  said  Inatructions  of  Dr. 
Yancey,  took  charge  of  Dickson,  and  un- 
dertook to  Isolate  and  quarantine  him.  He 
placed  him  In  the  tent  and  on  the  land  that 
had  already  been  secured  and  designated  by 
Chapman  as  a  quarantine  camp,  and  Chap- 
man took  no  further  steps  until  after  Dick- 
son had  escaped,  which  was  on  Tuesday 
morning,  August  22d.  On  that  afternoon 
the  mayor,  acting  on  the  understanding  that 
the  railway  company  would  defray  the  ex- 
penses, hired  one  additional  guard  for  the 
pest  camp,  and  established  a  detention  camp 
near  the  pest  camp,  and  confined  in  it  all 
who  had  been  exposed  to  Dickson.  Dr.  Gar- 
nett, liavlng  taken  charge  of  Dickson,  under- 
took to  isolate  and  quarantine  him  on  behalf 
of  the  railway  company,  neglected  to  employ 
a  sufficient  number  of  attendants  or  guards  to 
restrain  him,  but  negligently  employed  an  In- 
competent Mexican,  and  placed  him  In  charge 
of  Dickson  to  guard  and  nurse  him  for  the 
first  two  days.  At  the  time  the  Mexican  was 
pot  In  charge  of  Dickson,  he  (Dickson)  was 
delirious  with  fever,  and  it  was  known  that 
persons  thus  suffering  would  likely  escape. 
While  Dickson  was  In  a  delirious  condition, 
the  Mexican  went  to  sleep,  and  negligently 
permitted  him  to  escape  from  the  camp,  and 
to  wander  upon  the  premises  of  appellees, 
and  communicate  to  them  and  their  child 
the  disease,  inflicting  the  Injuries  complained 
of  by  appellees.  Appellants  exercised  due 
care  In  the  selection  of  their  surgeons  and 
physicians. 

"Questions:  (1)  Under  the  foregoing  facts^ 
did  the  negligence  of  appellant's  local  sur- 
geon in  employing  an  Incompetent  nurse  or 
attendant  for  Dickson,  and  the  negligence  of 
said  attendant  in  permitting  said  Dickson  to 
escape  while  delii-ious,  render  appellant  li- 
able for  the  damages  sustained  by  appellee 


by  reason  of  the  smallpox  being  commnnl- 
cated  to  him  and  his  family  by  said  Dickson? 
(2>  Is  the  appellant  liable  for  the  damages 
sustained  by  appellee  by  reason  ot  baving 
exposed  Dickson  to  the  smallpox  at  the  hos- 
pital at  Sedalla,  and  afterwards  assuming 
care  of  him,  in  failing  to  isolate  and  have 
him  properly  guarded  to  prevent  his  escape 
and  communicating  the  disease  to  appellee 
and  family?' 

The  contract  between  appellant  and  Dick- 
son and  the  acts  of  the  railroad  company  in 
sending  him  to  the  hospital  at  Sedalla,  where 
be  became  infected  with  smallpox,  wae  i>er- 
tlnent  to  the  Issues  in  this  case  only  to  the 
extent  they  tend  to  show  that  Dr.  Garnett 
In  taking  charge  of  the  sick  man  and  under- 
taking to  care  for  him,  acted  as  appellant's 
agent,  and  within  the  scope  of  his  authority. 
The  court  of  civil  appeals  having  found  that 
Dr.  Garnett  was  authorized  by  the  appellant 
to  take  charge  ot  Dickson,  it  will  be  unneces- 
sary for  us  to  notice  the  relative  rights  and 
liabilities  of  the  railroad  company  and  Dick- 
son. 

Counsel  for  appellant  claim  that  tbe  qnar- 
antine  of  Dickson  was  a  public  duty,  which 
the  city  of  Greenville  might  have  taken  in 
hand  without  liability  for  the  acts  of  its  offi- 
cers, from  which  the  conclusion  Is  drawn 
that  for  performing  tbe  same  acts  the  rail- 
road company  is  entitled  to  the  same  Im- 
munity. White  V.  City  of  San  Antonio  (Tex. 
Sup.)  60  S.  W.  426,  is  cited  to  support  the 
proposition.  It  is  sufficient  to  say  that  the 
appellant  occupied  a  very  different  position 
to  that  of  the  city  of  San  Antonio,  for  the 
latter  was  engaged  In  the  enforcement  of  a 
law  of  the  state  discharging  a  duty  enjoined 
upon  it  by  the  statute,  while  tbe  appellant 
voluntarily  undertook  to  do  what  the  city 
might  have  done,  being  neither  authorised 
nor  required  by  law  to  do  so.  It  did  not 
represent  tbe  state  of  Texas,  and  was  not  en- 
titled to  the  immunity  from  liability  which 
is  accorded  to  the  state. 

Counsel  urge  the  proposition  that  the  rail- 
road company  owed  no  duty  to  the  appellee; 
therefore  there  was  no  liability  for  Dick- 
son's escape.  House  v.  Waterworks  Co.,  H8 
Tex.  238,  81  8.  W.  170,  28  L.  R.  A.  632.  Is  re- 
lied upon  to  sustain  tbat  position,  but  the 
cases  are  so  dissimilar  that  the  principles 
announced  In  that  case  are  not  applicable  In 
this.  In  House  v.  Waterworks  Co.  the  two 
classes  of  cases  are  distinguished  upon  au- 
thorities cited  and  discussed.  Nonliability 
for  a  failure  to  perform  a  duty  due  to  the 
public  as  such  is  tliere  commented  upon  and 
contrasted  with  the  class  of  duties  which  are 
intended  to  benefit  the  individuals  compos- 
ing the  public.  This  case  belongs  to  tbe  lat- 
ter class,  because  whatever  affects  the  health 
of  the  community  necessarily  affects  the  In- 
dividual members  thereof;  and,  when  the 
duty  to  prevent  the  spread  of  a  contagious 
disease  rests  upon  a  private  corporation  or 
person,  an  obligation  arises  In  favor  of  each 
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member  ot  ttie  community,  and  a  right  of  ac- 
tion exists  in  favor  ot  lilm  who  suffers  frwn 
its  breach. 

But  counsel  for  the  railroad  company  earn- 
estly Insist  that  it  is  not  liable  for  the  act 
of  Dickson  in  going  away  from  the  camp,  al- 
though he  was  at  the  time  delirious  to  the 
extent  of  Iteing  Incapable  of  self-control.  In 
Board  of  Blsshopp,  2  C.  P.  DlT.  192,  Den- 
man,  Jn  stated  and  answered  the  question 
thns:  "Can  a  man  be  said  to  'expose'  or  to 
'i)e  in  charge  of  one  who  is  of  full  age  and 
a  free  agent?  A  man  weakened  by  disease 
may  fairly  be  said  to  I>e  'exposed'  by  the 
person  who  is  attending  upon  him.  The 
statute  cannot  be  limited  to  legal  control,  or 
It  will  become  a  dead  letter."  That  case  pro- 
ceeded before  the  coturt  upon  ttie  ground  that 
the  defendant  had  exposed  one  infected  with 
a  contagious  disease  by  going  with  him 
through  the  streets  and  in  public  places,  but 
the  defendant  was  acquitted  because  be  had 
used  proper  care  in  doing  so.  The  case  an- 
swers the  objection  made  that  the  escape  ot 
Dickson  and  his  going  upon  the  premises  of 
the  appellee  could  not  be  charged  to  the  rail- 
road company.  Whenever  the  duty  of  re- 
straining another  arises,  and  the  power  of 
control  over  him  exists,  liability  will  follow 
upon  a  failure  to  perform  the  duty.  In  Dl*- 
trtct  ▼.  Hill,  6  App.  Cas.  204,  Lord  Black- 
burn said:  "When  the  disease  is  infectious, 
there  is  a  legal  obligation  on  the  sick  person 
and  on  those  who  have  the  custody  of  him  not 
to  do  anything  that  can  be  avoided  which 
shall  tend  to  spread  the  infection;  and,  it 
either  do  so,— as  by  bringing  the  infected 
person  into  a  public  thoroughfare,— it  is  an 
indictable  offense,  though  it  will  be  a  de- 
fense to  an  indictment  if  it  can  be  shown 
that  there  was  a  sufficient  cause  to  excuse 
what  is  prima  fade  wrong."  The  same  prin- 
ciple obtains  in  reference  to  animals  of 
known  vicious  character  which  the  owner  is 
required  to  restrain  to  prevent  them  from  in- 
flicting injury  upon  others;  and  the  owners 
of  animals  known  to  be  infected  with  con- 
tagious diseases  must  control  them  In  such 
manner  as  to  prevent  them  from  communi- 
cating the  disease  to  the  animals  of  other 
PCTSons.  Agency  Co.  t.  McClelland,  88  Tex. 
400,  84  a  W.  98,  35  S.  W.  474,  81  L.  R.  A 
660,  59  Am.  St  Bep.  70.  If  the  raih-oad  com- 
pany had  undertaken  to  keep  a  horse  known 
to  be  affected  with  a  contagious  disease  at 
the  same  place  and  by  the  same  means,  and 
the  horse  had  been  permitted,  through  the 
negligence  of  the  attendant,  to  escape,  and 
had  communicated  the  disease  to  a  horse, 
the  property  of  the  appellee,  there  would  be 
no  doubt  of  the  liability  of  the  railroad  com- 
pany for  the  damages.  If  there  be  a  sound 
reason  for  denying  to  Wood  as  great  secur- 
Ity  for  his  wife  and  children  against  the  dis- 
eased man  as  would  have  been  accorded  to 
Um  In  favor  of  bis  beasts  against  a  dis- 
eased horse,  it  has  not  been  suggested  by 
counsel  for  the  appelant,  and  we  are  unable 


to  discover  any  tenable  basis  for  the  distinc- 
tion. The  quantum  of  diligence  which  was 
required  of  the  appellant  depended  apon  the 
character  of  the  disease  and  the  danger  of 
communicating  It  to  others.  "If  the  busi- 
ness be  hazardous  to  the  Uvea  of  others,  the 
care  to  be  used  must  be  of  a  nature  more 
exacting  than  required  where  no  such  hazard 
exists.  The  greater  the  hazard,  the  more 
complete  must  be  the  exercljse  of  care." 
Rnilroad  Co,  v.  Hewitt,  87  Tex.  478,  S  S.  W. 
705,  60  Am.  Rep.  32.  Smallpox  is  commonly 
known  to  be  a  highly  contagious  disease, 
and  very  dangeroos  to  human  life,  and  isola- 
tion of  the  Infected  person  Is  generally  recog- 
nized as  necessary  to  afford  protection  to 
the  cmnmunlty  in  which  be  may  be  found. 
The  court  of  civil  appeals  found  as  a  fact 
that  It  is  a  characteristic  of  smallpox,  known 
to  appellant's  agent,  that  the  patient  is  lia- 
ble to  become  delirious  to  the  degree  of  irre- 
sponsibility, and  to  wander  from  the  place 
of  confinement,  being  thereby  liable  to  come 
Into  contact  with  persons  in  the  neighbor- 
hood. The  object  of  placing  Dickson  in  the 
tent  and  supplying  a  nurse  and  guard  for 
him  was  not  alone  to  care  for  and  to  pro- 
vide for  him,  but  also  to  protect  the  public 
against  infection  by  contact;  and  when  tlie 
railroad  company  nnderto<A  to  treat  Dickson 
for  the  disease,  and  to  care  for  him  at  the 
place  designated  by  the  mayor  of  Green- 
ville, it  assumed  the  duty  of  using  ordinary 
care  to  prevent  Dickson  from  exposing  him- 
self In  delirium,  or  from  being  exposed  oth- 
erwise, so  as  to  communicate  the  disease  to 
other  persons;  and,  having  failed,  through 
the  negligence  of  Its  employfts,  to  use  sncta 
care,  and  by  reason  of  its  negligence  Dick- 
son having  escaped  and  communicated  the 
disease  to  the  appdlee's  family,  the  railroad 
company  was  liable  for  the  damage  caused 
thereby.  Rex  v.  YantandlUo,  4  Maule  &  S. 
75;  Rex  r.  Burnett,  Id.  273;  Haag  v.  Board, 
60  Ind.  611,  28  Am.  R^.  654;  Smith  v.  Bak- 
er (O.  O.)  20  Fed.  709;  District  t.  HUl,  6 
App.  Cas.  204. 

To  both  questions  we  answer  that  under 
the  facts  stated  the  railroad  company  was 
liable  to  the  appellee  Wood  for  the  damages 
caused  to  him  by  reason  of  the  smallpox  be- 
ing communicated  to  him  and  his  family  by 
Dickson  through  the  negligence  of  the  agent 
of  the  railroad  company. 


TERRT  V.  STATBLt 

(Oonrt  «f  Criminal  Appeals  of  Texas.     Dee. 

18,  1901.) 

OHIMINAL  LAW— RECSnONO  STOLBN  PROPER- 

TT-INSTRCCTIONS-OMISaiON  OF 

JUDOB  TO  SIGN. 

1.  An  Instruction  on  an  issue  not  raised  hj 
the  evidence  is  properly  denied. 

2.  Where  a  thief  took  an  animal,  and  rode 
it  to  the  home  of  defendant,  who  was  charged 
with  receiving  stoleo  goods,   and  placed  tt  In 
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his  possession  and  custody,  it  did  not  consist 
of  driTing  stoclc  from  its  accustomed  range, 
witliin  Pen.  Code,  art.  8&1,  but  was  an  ordi- 
uary  theft  of  the  animal. 

3.  Where  the  court  read  a  special  charge,  re- 
quested by  defendant,  to  the  jury,  and  stated 
to  them  that  it  was  given  as  the  law  applica- 
ble to  the  case,  the  omission  of  the  judge  to 
sign  such  charge  is  not  reversible  error. 

Appeal  from  district  court,  Hamilton  coun- 
ty; W.  J.  Oxford,  Judge. 

Jim  Terry  was  convicted  of  receiving  and 
concealing  stolen  property,  and  appeals.  Af- 
firmed. 

Kidson  &  Bldson,  for  appellant  Robt  A. 
John,  Asst.  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  un- 
der an  Indictment  charging  substantially  that 
on  or  about  June  16,  1801,  "Jim  Terry 
*  *  *  did  then  and  there  unlawfully  and 
fraudulently  receive  from  George  Terry,  and 
did  unlawfully  and  fraudulently  conceal, 
certain  corporeal  personal  property,  to  wit 
one  mule,  the  same  being  then  and  there  the 
proiierty  of  and  belonging  to  John  Nelson; 
and  which  said  property  had  theretofore 
been  acquired  by  the  said  George  Terry  in 
such  manner  as  that  the  acquisition  of  the 
same  comes  within  the  meaning  of  the  teim 
theft;  and  the  said  Jim  Terry  then  and 
there  well  Imowing  the  same  to  have  been  so 
acquired  at  the  time  he  received  and  con- 
cealed the  same  as  aforesaid,"  etc.  Tlie  Ju- 
ry assessed  his  punishment  at  five  years' 
confinement  in  the  penitentiary. 

Complaint  is  made  that  the  court  erred  In 
refusing  the  following  special  charge,  re- 
quested by  appellant  to  wit:  "If  you  believe 
from  the  evidence  that  George  Terry  did  not 
take  the  animal  alleged  to  be  stolen  by  him 
from  the  possession  of  the  alleged  owner 
with  the  intent  at  the  time  of  such  talcing 
to  permanently  deprive  the  owner  of  the  val- 
ue of  the  same  and  to  appropriate  It  to  his 
own  \iste,  but  that  he,  the  said  George  Terry, 
willfully  took  Into  bis  possession  the  alleged 
stolen  animal,  and  drove,  used,  or  removed 
it  from  Its  accustomed  range,  without  the 
consent  of  the  alleged  owner,  and  with  in- 
tent to  defraud  said  owner,  then  you  will 
acquit  the  defendant."  We  do  not  think  the 
evidence  raised  the  Issue  presented  by  the 
above-quoted  charge,  and  the  court  was  cor- 
rect in  refusing  the  same. 

By  his  third  bill  of  exceptions  appellant 
complains  of  the  court's  refusal  of  the  fol- 
lowing special  charge,  to  wit:  "If  George 
Terry  willfully  took  Into  his  possession  the 
alleged  stolen  animal,  and  drove,  used,  or  re- 
moved it  from  its  accustomed  range,  with- 
out the  consent  of  the  alleged  owner,  and 
with  intent  to  defraud  the  alleged  owner,  be 
would  be  guilty  of  the  theft  of  said  animal; 
and  If  they  so  b^eved,  and  further  believed 
that  defendant  received  or  concealed  said 
animal  knowing  that  It  had  been  so  acquired 
by  the  said  George  Terry,  they  should  find 
him  guilty,  and  assess  his  punishment  at 


confinement  In  the  p«iltaitlary  for  not  less 
than  two  nor  more  than  five  years,  or  by  a 
fine  of  not  exceeding  one  thousand  dollars, 
or  by  both  such  imprisonment  and  fine,  at 
their  discretion."  The  court  appends  this 
explanation  to  the  bill:  "Counsel  for  de- 
fendant orally  argued  to  the  court  tbat  the 
acts  set  out  in  article  884,  Pen.  Code,  though 
called  by  the  legislature  theft  do  not  in  fact 
constitute  theft  as  defluaed  in  our  statute. 
Inasmuch  as  said  article  884  contains  acts 
not  included  In  the  general  definition  of 
theft;  and  orally  asked  the  coiu't  not  to  sub- 
mit said  acts  under  said  article  as  constitut- 
ing theft  and  further  requested  the  court  In 
writing  to  submit  such  acts  as  a  defense  to 
theft"  Under  the  explanation  of  the  court 
we  do  not  think  any  reversible  error  shown, 
especially  under  the  facts  of  this  case,  since 
the  evidence  does  not  raise  the  issue  of  driv- 
ing stock  from  an  accustomed  range.  We 
have  heretofore  held  that  under  an  ordinary 
charge  of  theft  prosecution  could  not  be 
maintained,  as  contended  by  appellant  un- 
der the  terms  and  conditions  of  article  884; 
that  Is,  a  charge  und»  Indictment  for  ordi- 
nary theft  could  not  be  maintained  for  driv- 
ing stock  from  the  accustomed  range.  Liong 
V.  State,  39  Tex.  Cr.  R.  461.  46  S.  W.  821, 
73  Am.  St  Rep.  954;  Carr  v.  State,  9  Tex. 
App.  463;  Sands  v.  State,  SO  Tex.  App.  578, 
18  S.  W.  86.  It  appears  from  the  evidence 
here  that  the  thief  took  the  animal  in  charge, 
and  rode  it  to  the  home  of  defendant  placed 
it  in  defendant's  possession  and  custody. 
This  would  not  constitute  driving  stock  from 
Its  accustomed  range,  as'  contemplated  by 
article  8S4,  but  would  be  an  ordinary  theft 
of  said  animal.  If  appellant's  contention  be 
correct,  under  every  case  where  the  animal 
in  question  was  taken  from  the  range  de- 
fendant must  be  prosecuted  under  article 
884,  Pen.  Code.  We  do  not  think  this  posi- 
tion is  the  law.  If  one  take  an  animal  from 
Its  range,  and  carry  it  off  and  sell  it  in  one 
sense  this  would  be  taking  It  from  one  rangt> 
to  another,  but  not  within  contemplation  of 
article  884.  Said  article  contemplates  a  driv- 
ing of  stock  from  its  accustomed  range,  and 
not  the  bare  theft  of  an  animal  running  at 
large  near  the  home  of  its  owner,  takm  in 
custody  by  a  thief,  carried  to  another  or  ad- 
joining neighborhood  and  sold. 

In  his  second  bill  of  exceptions,  appellant 
complains  because  the  court  failed  to  sign 
the  special  charge  requested  by  him  and  giv- 
en to  the  Jnry  by  the  court  The  court  ex- 
plains this  bill  by  stating  that  at  the  time 
said  charge  was  read  to  the  Jury  the  court 
stated  to  the  Jury  that  be  gave  the  same  as 
the  law  applicable  to  the  case.  This  com- 
plies with  the  spirit  of  tfae  law,  and  appel- 
lant's contention  Is  without  merit  The  Jury 
had  the  charge  in  their  possession.  It  was 
given  them  by  tfae  court  and  the  fact  that 
the  court  did  not  sign  the  same  would  not 
constitute  reversible  error. 

Appellant  also  insists  that  new  trial  should 
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■be  granted  on  account  of  newly-dlscoyered 
evidence  of  Mrs.  B.  V.  Terry,  by  whom  he 
expected  to  prove  that  the  mule  in  contro- 
versy had  a  brand  on  It  prior  to  the  time 
appellant  took  it.  This  testimony  could 
hare  been  secured  by  the  use  of  even  ordi- 
nary diligence,  the  witness  being  appellant's 
mother.  Because  the  state  proved  said  fact 
upon  the  trial,  and  appellant  was  surprised 
thereby,  affords  no  legal  basis  for  a  new 
trial. 

No  rerersible  error  appearing  in  the  record, 
the  judgment  is  aflBrmed. 


COBI/ET  ▼.  STATEI.1 

(Court  of  OHminal  Appeals  of  Texas.     Dec. 

IS,  1901.) 

CRIMINAL  LAW— TRIAI^-CONTINUANCB— 
DIUQKNCB-CHAKQB. 

1.  Where,  in  a  criminal  case,  defendant  has 
shown  an  utter  lack  of  diligence  to  procure  ab- 
senA  witnesses.  It  Is  not  error  to  refuse  his  ap- 
plication for  continuance  because  of  their  ab- 
sence. 

2.  Where  the  charge  given  Is  correct,  and 
eorera  defendant's  defense,  It  is  not  error  to 
refnse  to  give  a  special  charge  requested  by 
him. 

Appeal  from  district  court,  Bowie  county; 
J.  H.  Talbot,  Judge. 

Jamea  Corley  was  convicted  of  the  theft 
of  a  mare,  and  appeals.    Affirmed. 

W.  S.  Thomas,  for  appellant  Robt  A. 
John,  Asst  Atty.  Qen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict* 
ed  of  the  theft  of  a  mare,  and  his  punish- 
ment assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  five  years.  There  is 
but  one  bill  of  exceptions  in  the  record, 
which  is  to  the  action  of  the  court  overrul- 
ing appellant's  motion  for  continuance.  As 
explained  by  the  court,  and  as  Is  apparent 
from  the  application  Itself,  there  was  an 
utter  lack  of  diligence  to  procure  the  absent 
witnesses.  If  they  had  been  present,  and 
had  testified  as  alleged,  which  was  In  the 
nature  of  alibi  evidence,  we  do  not  believe 
it  would  have  bad  any  weight  with  the  jury 
In  the  face  of  the  overwhelming  testimony 
in  this  case  establishing  appellant's  guilt 
His  defense  presents  a  most  remarkable 
story,  one  that  would  tax  the  credulity  of 
the  most  credulous.  To  our  minds.  Instead 
of  reasonably  accounting  for  bis  possession 
of  the  stolen  animal.  It  confirms  our  belief 
In  bis  gunt.  This  was  supplemented  by  bis 
flight  to  Tennessee  after  he  had  been  Indict- 
ed and  arrested  for  this  ofTense.  There  was 
no  error  in  the  action  of  the  court  overruling 
bis  application  for  continuance,  nor  In  over- 
ruling bis  motion  for  new  trial  predicated  on 
that  ground. 

In  motion  for  new  trial  he  excepted  to  the 
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charge  of  the  court,  and  the  refusal  of  the 
court  to  give  the  special  charge  requested. 
The  charge  given  was  correct  and  covered 
appellant's  defense  as  presented  In  his  tes- 
timony; hence,  if  the  special  charge  had 
been  properly  drawn,  it  was  not  necessary 
to  be  given. 
The  Judgment  is  afilrmed. 


CORTEZ  V.  STATE. 

(Court  of  Criminal  Appeals   of   Texas.    Jan. 

15,   1902.) 

HOMICIDB  —  CONTINDANCB  —  CONFESSIONS  — 
FORMER  OFFBNSB  —  EVIDENCE  —  DECLARA- 
TIONS —  CONSPIRACY  —  ARREST  WITHOUT 
WARRANT. 

1.  Continuance  should  have  been  granted  de- 
fendant for  alisence  of  a  witness,  unable  be- 
cause of  sickness  to  attend  the  trial,  whose 
testimony  was  calculated  to  act  In  bis  favor; 
witness  having  been  summoned  by  the  state, 
and  defendant  having  relied  on  Its  diligence. 

2.  A  confession  is  not  admissible  where  wit- 
ness does  not  thoroughly  understand  the  lan- 
guage in  which  it  was  given,  and  cannot  re- 
peat the  words  used. 

3.  Whether  defendant's  confession  was  free- 
ly and  voluntarily  made  is  a  proper  question 
for  the  jury,  a  number  of  sheriffs  having  as- 
sembled at  tiie  jail,  they  being  armed,  and  hav- 
ing recently  vigorously  pursued  him,  be  being 
brought  out  on  tbelr  motion,  and  after  warning 
been  Informed  that  they  desired  him  to  make 
a  statement,  and  in  this  counection  being  given 
intoxicating  liquors  to  drink,  aud  he  not  being 
told  that  he  could  not  be  compelled  to  make 
a  statement. 

4.  Though  the  attempted  arrest  of  defendant, 
during  the  course  of  which  the  person  for 
whose  murder  he  was  tried  was  killed,  was  il- 
legal, the  fact  that  he  had  previonsly  killed 
an  officer  and  fled  from  arrest  is  admissible 
as  tending  to  show  his  purpose  and  intent 
in  what  he  did. 

6.  Where  a  member  of  a  posse,  in  attempting 
to  make  an  arrest  at  a  house,  was  killed,  evi- 
dence of  what  was  said  and  done  by  them 
in  consultation  and  agreement  with  each  other, 
as  to  the  manner  of  their  approach  to  the 
house,  and  what  shonld  be  done  on  arrival 
there.  Is  not  competent  against  one  accused  of 
the  killing. 

6.  One  accused  of  killing  a  member  of  a 
posse  while  trying  to  make  an  arrest  cannot 
show  that  shortly  thereafter  members  of  the 
posse  expressed  to  each  other  the  opinion  that 
one  of  them  accidentally  did  the  killing,  and 
that  a  l>ottle  of  liquor  they  had  bought  was 
the  canse  of  it;  though  any  one  who  made  such 
statement  if  called  as  a  witness,  could,  on 
cross-examination,  be  asked  If  he  did  not  make 
the  statement  and  though  It  could  be  shown 
that  the  posse  were  intoxicated  at  the  time. 

7.  Testimony  of  witness  that  he  had  talked 
with  defendant  in  jail,  and  that  defendant 
conld  talk  English,  is  admissible,  this  being 
no  act  or  declaration  of  defendant  with  refer- 
ence to  the  offense. 

8.  Where  defendant  did  no  act  at  the  time 
in  aid  or  encouragement  of  the  person  who 
killed  a  member  of  a  posse  attempting  to  ar- 
rest him,  he  is  not  responsible  therefor,  In  the 
absence  of  a  prior  agreement  or  conspiracy 
between  him  and  the  person  who  did  the  kill- 
ing. 

9.  In  case  of  a  killing  of  a  meml)er  of  a 
posse  attempting  to  make  an  arrest  without  a 
warrant,  an  instruction  should  be  given  in  re- 
gard, to  the  riKbt  to  so  make  an  arrest  and  the> 
right  to  resist  >^ 
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Appeal  from  district  court,  Oonzales  comi- 
ty;  M.  Kennon,  Judge. 

Oregorlo  Cortez  was  couTlcted  of  murder, 
aod  appeals.    Reversed. 

B.  R.  Abernathy,  for  appellant  Robt. 
A.  John,  Asst  Atty.  Oem.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  tbe  second  degree,  and  his 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  15  years. 

It  appears  from  the  statement  of  facts 
that  appellant,  a  few  days  before  the  alleged 
killing,  in  Oonzales  county,  had  killed  the 
sheriff  of  Karnes  county,  and  had  fled.  Sher- 
iff Olover,  of  Gonzales  county,  with  a  poaae, 
was  searching  for  appellant  in  the  latter 
county.  On  their  way  to  the  place  of  one 
Henry  Schnabel  they  met  him,  and  he  re- 
turned with  them  to  the  house  of  Martin 
Roblero,  a  Mexican,  arrlying  about  8  o'clock 
at  night.  They  approached  the  house  from 
the  north  and  rear.  Sheriff  Olover  and  Crls- 
pino  Alcantar,  a  deputy  sheriff,  went  around 
the  house  on  the  east  aide,  and  the  other 
members  of  the  posse.  Swift,  Howard, 
Schnabel,  Kamstadt,  and  Harper,  went 
around  on  the  west  side  of  the  house.  Al- 
most Immediately  after  they  approached  the 
house  the  firing  commenced.   The  sheriff  and 


his  deputies  fired  a  number  of  Aots,  and 
some  of  the  Mexicans  at  the  house  returned 
the  fire.  Several  of  the  state's  witnesses 
say  that  when  the  sheriff  approached  the 
house  he  accosted  Martin  Roblero,  who  was 
at  the  northeast  comer.  Davis  testified  that 
he  said,  "HellO,  Martin;  this  is  the  sheriff  of 
Gonzales  county.  Where  is  Bonifacio?* 
(Bonifacio  being  the  son  of  Martin  Roblero, 
and  accused  of  theft)  Kamstadt  testified 
that  he  said,  "Hello,  Martin;  I  am  the  sheriff 
of  Gonzales  county."  Martin  Roblero  testi- 
fied that  he  merely  said,  "Howdy,  Martin," 
and  Immediately  rode  on  around  the  hou8& 
The  testimony  indicates  that  as  soon  as 
Glover  passed  the  southeast  corner  of  the 
house  a  man  on  the  steps  at  the  front  of  the 
house  began  firing,  and  that  he  and  the  sher- 
iff continued  firing  at  each  other  nntil  tiie 
sheriff  fell  from  his  horse  mortally  wound- 
ed. The  testimony  also  indicates  that,  about 
tbe  same  time  the  firing  began  on  the  south 
and  west  of  the  house,  some  firing  came  ftom 
the  house;  that  Schnabel,  deceased,  was  kill- 
ed during  this  firing,  near  the  bam,  whldi 
was  west  from  the  house  about  20  yardls. 
The  plat  herewith  attached  shows  the  situ- 
ation of  the  house  and  the  Immediate  envV 
ronments,  Indicating  where  the  sheriff  was 
killed,  and  also  where  Schnabel,  deceased, 
was  killed: 
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The  testimony  Indicates  that  when  the 
posse  ai^proached  the  house  Martin  Roblero 
and  appellant  were  at  or  near  the  northeast 
comer  of  the  house,  appellant  having  arriv- 
ed at  the  house  only  a  short  time  previously, 
and  it  Is  suggested  that  he  must  have  gone 
from  that  point  around  the  east  side  of  the 
house  toward  the  south;  but  whether  it  was 
he  who  had  the  duel  with  the  sheriff,  and 
finally  shot  him,  is  not  made  clear.  From 
the  record  It  appears  there  were  two  other 
men  (Mexicans)  at  the  bouse  besides  appel- 
lant, to  wit,  Bonifacio  (the  son  of  Roblero), 
and  a  low,  heavy-set,  dark  Mexican.  What 
part  they  took  in  the  fight  is  not  made  mani- 
fest. As  to  who  killed  Schnabel  Is  one  of 
the  imi>ortant  questions  in  the  case.  But, 
according  to  the  uncontradicted  testimony, 
whoever  killed  him  must  hare  been  very 
cloee^  as  his  head  near  the  wound  was  pow- 
der bnmed,  and  the  party  who  Inflicted  the 
wound  must  have  stood  within  five  or  six 
feet  of  him. 

S.  T.  Davis,  a  deputy  sheriff,  testified  that 
the  last  time  he  saw  Schnabel  be  was  on 
horseback,  about  15  steps  from  the  house. 
Harper  and  Swift  were  there.  Swift  was 
at  the  bade  door;  there  had  already  been 
firing  from  the  front  of  the  house;  that  as 
he  passed  the  bouse  he  saw  a  man  run  In 
the  direction  of  the  creek;  that  he  told  him 
to  bold  up;  that  the  man  never  spoke,  but 
fired  at  bUn,  and  they  ran  around  a  tree 
several  times,  firing  at  each  other:  that  the 
man  evidently  bad  on  shoes,  as  he  saw  shoe 
tracks  around  the  tree  the  next  morning. 
He  does  not  suggest  that  this  was  defendant 

Swift  says  that  be  got  off  his  horse,  and 
ran  in  the  back  door;  that  the  last  he  saw 
of  Glover  he  was  on  the  east  side  of  the 
house,  on  bonseback,  and  Alcantar,  who  bad 
gotten  off  his  borse^  was  behind  him  on  foot 
The  first  shots  he  heard  were  fired  as  he 
•topped  in  the  back  door.  Martin  Robleio 
went  in  the  house  in  front  of  him,  and  when 
be  got  in  the  back  door  the  shooting  began 
at  the  front  steps.  While  he  was  standing 
In  the  back  door  two  men  were  running  back 
and  forward,  and  be  did  not  like  their  ma- 
neuvers, and  a  man  came  running  In  the 
room  where  he  was,  and  he  shot  at  him  and 
he  felL  Another  man  ran  in,  and  a  woman 
came  In  between  said  party  and  witness, 
and  be  could  not  ahoot  again.  He  arrested 
these  two  men,  and  they  are  now  In  Jail.  He 
found  in  the  bouse  one  single-barrel  shotgun, 
one  Winchester,  and  three  pistols.  The  guns 
were  loaded;  the  pistols  were  not  None  of 
them  bad  been  used  that  night 

Harper,  another  witness  for  state,  testified 
as  did  the  others  with  reference  to  approach- 
ing the  house  and  the  direction  the  parties 
took.  He  further  stated  that  when  he  got 
to  the  southwest  comer  of  the  pen  he  got  off 
bis  bone,  and  walked  up  about  halfway  of 
th^  south  line  of  the  fence  of  the  pen,  be- 
tween It  and  the  barn  where  Schnabel  was 
kUl«>d.    The  first  firing  he   beard  sounded 


near  the  southeast  comer  of  the  bouse. 
There  was  a  light  in  the  bouse,  and  firing  In 
the  house,  and  witness  fired  in  at  the  win- 
dow. He  saw  Schnabel  off  his  horse  twice, 
from  the  light  of  the  window.  He  passed  in 
and  out  of  the  light  near  the  southwest  cor- 
ner of  the  house.  Directly  he  saw  Schnabel 
at  the  bam,  beard  a  shot  right  at  htm,  beard 
him  groan,  and  saw  him  fall.  He  was  with- 
in 10  or  12  steps  from  witness.  '  On  cross-ex- 
amination, witness  admitted  that  he  may 
,  have  said  that  night  he  saw  the  Mexican 
woman  shoot  Schnabel  from  the  window, 
and  that  he  (witness)  shot  her;  that  was 
his  theory  that  night;  that  he  did  not  think 
he  could  have  shot  Schnabel,  as  he  shot  into 
the  window;  that  he  bad  a  Winchester,  and 
shot  twice  at  the  window;  that  he  did  not 
think  it  possible  that  he  might  have  shot 
Schnabel,  as  he  shot  in  the  window. 

Howard  testified  substantially  that  the 
posse  mshcd  up  to  the  house  In  a  run;  that 
Glover  accosted  Martin  Roblero,  saying, 
"Hello,  Martin;  where  Is  Bonifacio?"  that 
Martin  made  some  answer  in  Spanish;  Glov- 
er did  not  speak,  but  rushed  on  around  to- 
ward the  southeast  corner  of  the  bouse, 
about  10  or  12  steps  from  the  bouse;  that 
he  stopped  on  the  north  side  of  the  bouse; 
that  the  first  shooting  came  from  the  front 
of  the  house,  aikd  heavy  firing  from  near  tbe 
southeast  corner;  that  he  could  not  see  the 
shots  from  where  be  was,  but  could  tell  from 
the  flashes;  that  he  saw  Schnabel  after  he 
got  around  on  the  west  side  of  the  house; 
first  saw  him  on  horseback  by  the  light  from 
the  window  in  the  bouse;  then  saw  him  two 
or  three  times  near  the  south  window,  on  the 
west  side.  This  witness  also  testified  on 
crogs-examioation  that  shortly  after  the 
shooting  he  heard  Harper,  one  of  the  posse, 
say  that  a  woman  who  was  wounded  shot 
Schnabel  from  the  window  of  the  house; 
that  he  saw  her  when  she  shot  Schnabel, 
and  that  he  (Harper)  shot  tbe  woman;  that 
Harper  told  him  he  thought  the  body  south- 
west of  the  bouse,  near  the  barn,  was  Schna- 
bel. He  did  not  say  that  he  knew  It  was 
Schnabel. 

This  is  about  all  tbe  testimony  that  bears 
on  the  identity  of  tbe  party  who  may  have 
shot  Henry  Schnabel,  except  the  confession 
of  appellant  which  is,  in  effect  that  defend- 
ant said  he  got  to  Martin  Roblero's  house 
between  sundown  and  dark;  that  he  went 
Into  the  house,  and  asked  for  some  water, 
and  tbey  gave  him  a  cup  of  coffee;  tliat  aft- 
er drinkinjs  tbe  coffee  he  pulled  off  his  shoes, 
as  his  feet  hurt;  he  asked  for  Martin,  and 
they  told  blm  he  had  gone  bunting;  that  he 
walked  to  the  back  door,  and  saw  Martin 
coming;  that  he  told  Martin  he  wanted  to 
speak  with  him,  and  that  Martin  took  him 
around  on  the  east  side  of  the  house,  be- 
tween tbe  comer  and  the  chimney;  that  it 
was  dark;  that  he  and  Martin  talked  a  short 
while,  when  the  posse  came  up  in  a  gallop, 
and  shot  off  their  pistols;    that  defendant 
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then  ran,  shooting  as  he  ran,  at  the  head 
man,  and  ran  by  the  bam,  shooting  back; 
that  be  did  not  know  whether  or  not  be  had 
shot  anybody;  that  he  stayed  all  night  In  a 
field,  and  went  back  the  next  morning  and 
got  his  shoes.  Defendant  said  he  fired  two 
(KT  three  shots  In  retreating.  On  cross-exam- 
ination, the  witness  said  that  Instead  of 
"posse,"  as  stated  by  him  In  direct  examina- 
tion, defendant  had  used  words  meaning  as^ 
saultlng  party,  and  not  posse. 

It  may  be  stated  here  that  the  testimony 
showed  that  the  posse  were  really  In  pursuit 
of  appellant  to  arrest  blm  for  the  killing  of 
Sheriff  Morris  In  Karnes  county.  They  had 
no  warrant,  and  there  Is  testimony  tending 
tD  show  they  bad  no  opportunity  to  get  a 
warrant  However,  appellant  controverts 
this.  It  may  also  be  remarked  that  there  la 
no  testimony  tending  to  show  any  preconcert 
or  conspiracy  on  the  part  of  the  other  Mex- 
icans who  were  at  the  house  to  aid  appel- 
lant in  resisting  an  arrest.  The  testimony 
shows  that  he  had  only  arrived  at  the  house 
a  very  short  time  before  the  posse  came  up, 
and  tiiere  Is  no  evidence  that  appellant  saw 
or  had  opportunity  to  see  either  Bonifacio 
or  the  heavy-set  swarthy  Mexican  who  was 
seen  passing  by  one  of  the  witnesses. 

This  Is  a  sufficient  presentation  of  the  case 
In  order  to  discuss  the  questions  raised  by  ap- 
pellant's assignments  of  error. 

Appellant  assigns  as  error  the  action  of 
the  court  in  overruling  his  motion  for  change 
of  venue.  That  matter,  however,  cannot  be 
considered,  inasmuch  as  the  bill  of  exceptions 
filed  In  term  time  does  not  embrace  the  state- 
ment of  facts;  the  statement  of  facts  being 
filed  in  connection  with  the  statement  of 
facts  in  the  case,  after  the  expiration  of  the 
term,  under  an  order  allowing  10  days  In 
which  to  file  such  statement.  Wright  v. 
State,  40  Tex.  Or.  R.  447,  50  S.  W.  940; 
White's  Ann.  Code  Or.  Proc.  {  681. 

Appellant's  motion  for  continuance  should 
have  been  granted.  The  application  was  bas- 
ed on  the  absence  of  Grlsplno  Alcantar,  who 
had  been  summoned  by  the  state  (defendant 
relying  on  the  state's  diligence),  and  at  the 
time  of  the  trial  was  confined*  to  his  bed  with 
sickness,  and  not  able  to  attend.  This  wit- 
ness was  one  of  Sheriff  Glover's  posse,  and 
was  the  only  one  who  accompanied  the  sher- 
iff itround  the  east  end  of  the  house;  that  is, 
he  followed  the  sheriff  around  that  way,  the 
sheriff  being  on  horseback  and  be  on  foot 
This  is  a  case,  so  far  as  the  Identity  of  the 
party  who  shot  Ilenry  Schnabel  Is  concerned, 
depending  on  circumstantial  evidence;  and. 
If  appellant  did  not  shoot  and  kill  Schnabel, 
his  responsibility  for  the  latter's  death  would 
turn  on  whether  or  not  there  was  a  prior 
conspiracy  between  him  and  the  person  who 
may  have  killed  deceased,  or  co-operation 
and  concert  of  action  at  the  time  between  him 
and  the  party  doing  the  killing.  The  testi- 
mony for  the  state  does  not  tend  to  show  any 
conspiracy  between  appellant  and  some  other 


person  who  may  have  killed  deceased;  and  it 
further  shows  that  appellant  at  the  time  of 
the  approach  of  the  posse  was  at  the  north- 
east comer  of  the  house,  talking  with  Martin 
Roblero.  Now,  if  he  ran  off  in  a  southerly  di- 
rection from  the  house,  and  was  the  party 
who  killed  Glover,  he  could  hardly  have  been 
the  same  person  who  shot  Schnabel.  The 
testimony  further  becomes  material,  in  view 
of  the  fact  that  some  of  the  witnesses  testi- 
fied that,  when  Glover  came  to  where  Mar- 
tin Roblero  was,  be  announced  he  was  the 
sheriff,  and  inqoired  for  Bonifacio;  and  the 
application  shows  it  was  expected  to  be  prov- 
ed by  said  witness  that  Glover  did  not  an- 
nounce on  bis  approach  to  the  house  that  he 
was  the  sheriff,  and  had  come  with  a  posse 
for  the  purpose  of  making  an  arrest  His 
allldavlt  taken  at  the  inquest  is  referred  to 
and  made  a  part  of  the  motion,  and  this 
shows  that  his  testimony  (the  case  being  one 
of  circumstantial  evidence)  was  calculated  to 
operate  in  favor  of  defendant  In  other  re- 
spects than  those  mentioned  above.  The 
court  committed  an  error  In  overruling  appel- 
lant's motion. 

By  appellant's  third  bill  of  exceptions  he 
seeks  to  involve  the  conrt  In  an  alleged  secret 
conference  with  the  district  attorney,  pending 
the  motion  for  continuance.  As  explained  by 
the  court,  this  bill  should  not  have  been  al- 
lowed, as  It  was  a  reflection  on  the  court 
Under  the  qualification  there  was  nothing 
improper  in  the  action  of  the  judge  In  com- 
municating, as  he  did,  with  the  district  attor- 
ney In  regard  to  the  motion  for  continuance. 
Indeed,  his  action  was  intended  to  and  did 
shield  appellant  from  any  injurious  result 
connected  with  the  matter;  and  it  occurs  to 
us  tliat  on  the  explanation  by  the  judge, 
counsel  for  appellant  should  have  promptly 
withdrawn  the  bill,  and  not  have  insisted,  aa 
he  does  here,  tliat  it  was  a  secret  conference 
between  the  judge  and  the  district  attorney. 

The  state  offered  the  confessions  of  ap- 
pellant through  the  witness  Rogers,  who 
stated  that  he  was  not  thoroughly  acquainted 
with  the  Spanish  lang^uage,  and  could  not  re- 
peat the  language  used  by  defendant  but 
could  understand  what  defendant  said,  and 
correctly  interpret  it  Into  English.  Appellant 
objected  to  this  testimony  on  various  grounds, 
among  others  tliat  not  thoroughly  under- 
standing the  Spanish  language  (the  language 
in  which  defendant  made  his  statement),  he 
was  not  qualified  as  a  witness  to  testify 
as  to  said  confession.  In  this  contention  ap- 
pellant was  correct  Underh.  Bv.  {  147, 
states  the  rule  as  follows:  "A  witness  called 
to  prove  an  oral  confession  need  not  rei)eat 
the  exact  words  of  the  accused,  but  it  Is  ab- 
solutely essential  that  he  should  remember 
the  substance  of  what  was  said  in  the  con- 
versation, and  be  able  to  state  It  accurately, 
and  luiless  it  shoiild  affirmatively  appear  that 
the  witness  thoroughly  understood  the  lan- 
guage in  which  the  prisoner  spoke  the  con- 
fession should  be  r^ected."    And  to  the  same 
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effect  see  State  v.  Buster  (Nev.)  47  Pac.  194; 
People  V.  Gelabert,  39  Cal.  663.  Now,  this 
witness  not  only  states  that  he  could  not  re- 
peat the  language  used  by  defendant,  could 
not  undertake  to  give  his  words,  but  could 
merely  glye  a  translation  In  English  of  what 
appellant  had  said  in  Spanish.  Appellant  far- 
ther contends  that  the  testimony  is  not  a  con- 
fession, but  the  statement  of  an  exculpatory 
fact,— that  Is,  appellant  stated  he  had  never 
been  In  Gonzales  county,  where  the  killing 
occurred,— and  that  this  conld  not  be  used 
In  evidence  against  appellant,  unless  he  bad 
become  a  witness,  and  a  predicate  had  been 
laid  for  his  contradiction,  which  was  not  the 
case  here.  While  this  was  not  a  confession, 
strictly  speaking,  it  was  a  criminative  fact; 
that  Is,  in  connection  with  other  evidence 
which  showed  that  appellant  was  at  the  place 
of  the  killing,  it  was  used  by  the  state  as  an 
inculpatory  fact  The  authorities  referred  to 
by  appellant  would  appear  to  support  him. 
Ferguson  v.  State,  81  Tex.  Cr.  R.  93,  19  S. 
W.  901;  Qnintana  v.  State,  29  Tex.  App.  401, 
10  S.  W.  258,  25  Am.  St.  Rep.  780.  However, 
the  later  authorities  appear  to  authorize  the 
introduction  of  such  testimony  under  a  proper 
warning.  Mlxon  v.  State,  36  Tex.  Cr.  R.  66, 
35  S.  W.  394;  Bailey  v.  State,  40  Tex.  Cr.  R. 
150.  49  S.  W.  102;  Heman  v.  State  (Tex.  Or. 
App.)  60  S.  W.  766. 

In  connection  with  this  bill  of  exceptions, 
we  will  also  notice  appellant's  fourth  bill, 
which  relates  to  the  testimony  of  the  witness 
Tom,  ae  to  the  confessions  of  api)ellant  made 
in  his  presence.  It  appears  that,  after  the 
witness  Crowther  bad  testified  as  to  confes- 
sions made  before  him,  he  remarked  to  ap- 
pellant, "That  will  do;  I  am  through,"  and 
he  tamed  to  attend  to  other  business;  that 
at  this  juncture  Capt.  Sheeley  came  in,  and 
remarked,  "I  would  like  to  ask  defendant 
some  questions;"  that  Sheeley  and  defendant 
then  entered  into  a  conversation,  which  wit- 
ness Crowther  did  not  bear.  Witness  Tom 
then  stated  that  he  came  into  the  room  about 
this  time,  and  heard  the  remark  made  by 
Capt.  Sheeley;  that  he  brought  a  flask  of 
whisky,  and  gave  defendant,  and  that  be 
beard  the  conversation  between  Sheeley  and 
defendant;  that  it  was  In  the  Spanish  lan- 
guage, and  Sheeley  Interpreted  It  Into  Eng- 
lish; that  he  (witness)  could  not  spenk  or 
understand  the  Spanish  language  thoroughly, 
but  he  could  understand  what  defendant 
said;  that  what  he  would  testify  as  to  the 
confessions  of  defendant  would  be  from  the 
interpretation  given  by  Capt  Shfeeley.  How- 
ever, the  court  on  this  point  Informed  witness 
that  be  conld  not  testify  what  defendant 
said  through  an  interpreter,  but  could  only 
tfstlfy  what  he  understood  defendant  to  say, 
without  the  aid  of  an  interpreter.  Witness 
then  proceeded  to  state  that  defendant  said 
in  retreating  he  went  by  the  bam.  On  cross- 
examination,  however,  this  witness  stated 
that  the  word  used  by  defendant  which  he 
Interpreted  as  bam  was  "casa,"  which  means 


a  "house,"  and  witness  did  not  know  what 
word  In  the  Spanish  language  me»ns  bam. 
The  introduction  of  this  testimony,  as  shown 
in  the  bill  of  exceptions,  illustrates  the  dan- 
ger of  this  character  of  testimony,  and  the 
wisdom  of  the  rule  that  requires  the  witness 
who  Interprets  to  thoroughly  understand  the 
language  In  which  the  confession  was  made. 
The  retreat  by  appellant  becomes  a  very  ma- 
terial matter  In  this  case.  If  appellant  re- 
treated by  the  bouse,  and  went  south,  this 
would  tend  to  show  he  was  the  party  who 
killed  Glover,  and  not  Schnabel;  whereas,  if 
he  retreated  by  the  bam,  he  may  have  been 
the  party  who  killed  Schnabel.  This  testi- 
mony should  not  have  been  admitted.  See 
authorities  cited  supra. 

Bart  Crowther  was  introduced  by  the  state 
to  prove  the  confession  of  appellant  made  at 
the  jail  in  San  Antonio.  It  is  shown  that 
shortly  after  appellant's  arrest  and  incarcer- 
ation in  said  jail,  some  time  in  June,  1901, 
Sheriff  Vann,  of  Kerr  county,  Joe  Sheeley, 
sheriff  of  StaiT  county,  F.  M.  Fly,  sheriff  of 
Gonzales  county,  and  one  or  two  others  came 
to  witness,  who  was  the  jailer,  and '  asked 
that  defendant  be  brought  out  of  his  cell  into 
their  presence,  that  they  desired  him  to  act 
as  interpreter,  and  ask  defendant  if  he  de- 
sired to  make  any  statement  in  regard  to 
the  killing  of  Glover,  sheriff  of  Gonzales 
county,  Morris,  sheriff  of  Karnes  county,  and 
Henry  Schnabel.  Defendant  was  brought 
Into  the  presence  of  said  parties,  and  wit- 
ness, at  their  request,  informed  defendant 
that  the  parties  present  desired  him  to  make 
a  statement,  and  Informed  defendant  that 
any  statement  made  by  him  would  be  used 
against  him  on  the  final  trial  of  the  cause 
growing  out  of  said  klllbig;  that  defendant 
did  not  suggest  or  request  that  he  be  per- 
mitted to  make  such  statement;  that  he  gave 
defendant  a  glass  of  beer,  and  some  one 
gave  him  a  small  flask  of  whisky,  but  de- 
fendant was  not  under  the  Influence  of  liq- 
uor. Witness  thereupon  narrated  the  con- 
fession of  defendant,  set  out  in  the  state- 
ment of  facts;  that  said  ofScers  were  armed, 
and  were  active  in  the  pursuit  and  capture 
of  defendant.  Defendant  objected  to  the  In- 
troductlon  of  said  confession,  for  the  reasons 
that  defendant  was  being  plied  with  liquor 
to  Induce  such  confession;  that  the  officers 
present  were  there  for  the  purpose  of  in- 
ducing and  forcing  defendant;  that  the  facts 
and  circumstances  surrounding  the  confes- 
sion show  that  the  same  was  not  voluntarily 
made,  but  that  defendant  was  hiduced  to 
make  the  same,  and  that  he  was  then  In 
both  physical  and  mental  duress  compelled 
to  make  the  same.  The  court  allowed  the 
bill,  with  the  statemoit  that  there  was  no 
evidence  tending  to  show  that  defendant 
was  in  the  least  under  the  influence  of  liquor, 
as  a  small  flask  of  whisky  was  given  him 
upon  his  own  request,  and  he  had  taken  one 
drink  only  when  he  made  the  statementp 
As  shovm  by  the  bill,  we  are  of  opinion  tbat^ 


458 


66  SOUTHWESTERN  REPORTER. 


(Tex. 


Bald  confession  was  admissible.  But,  as 
was  said  In  Tbomas  t.  State,  35  Tex.  Cr.  R. 
179,  32  S.  W.  771:  "The  clrcnmstances  un- 
der which  the  confession  is  made  are  of  very 
great  importance.  They  must  be  looked  to 
In  all  cases,  and  when  this  is  done,  and  there 
is  notliing  pointing  to  the  motive  prompting 
the  confession,  it  will  be  received."  This 
was  a  case  inv<riTing  a  confession  in  connec- 
tion with  an  alleged  inducement  or  promise 
made  to  defendant,  bat  the  principle  in  both 
cases  is  the  same.  While  here  no  induce- 
ment was  held  out  to  appellant,  the  facts 
that  a  number  of  sherifTs  assembled  at  the 
jail,  who  were  armed;  that  they  had  recently 
been  vigoronsly  pursuing  the  prisoner,  and 
on  their  own  motion  had  him  brought  out, 
and,  after  warning  him,  witness  informed 
him  that  the  gentlemen  present  desired  him 
to  malce  the  statement  above  mentioned,  and 
in  this  connection  was  given  intoxicating 
Uqnors  to  drinlL, — might  suggest  that  appel- 
lant's statement  under  sncb  circiunstances 
was  not  entirely  free  and  voluntary,  more 
especially  as  he  was  not  told  that  he  could 
not  be  compelled  to  make  any  statement  It 
occurs  to  ns,  under  the  state  of  facts  as  de- 
tailed in  this  bill,  the  court  should  have  sub- 
mitted the  question  to  the  jury  as  to  wheth- 
er or  not  this  confession  was  freely  and  yol- 
untarily  made,  after  appellant  had  been  duly 
warned. 

The  state  was  permitted,  over  appellant's 
objection,  to  prove  by  the  witness  Choate 
that  on  the  14th  day  of  June,  1801,  he  went 
with  McM-ris,  sheritC  of  Karnes  connty,  to 
where  defendant  and  his  brother  were,  in 
Karnes  county,  to  arrest  defendant  on  a 
charge  of  horse  theft;  that  an  altercation  oc- 
curred, and  defendant  shot  and  killed  Morris, 
after  Morris  had  shot  and  badly  wounded 
defendant's  brother,— to  all  of  which,  and  to 
the  Introduction  of  any  testimony  of  the 
killing  of  Morris,  defendant  objected,  for 
the  reason  that  the  same  was  irrelevant  and 
immaterial  to  any  issue,  and  because  im- 
proper testimony.  The  court  explains  the 
bill  as  follows:  "That  the  state  merely 
showed  the  killing  of  Sheriff  Morris  by  this 
witness,  and  it  w&a  admitted  for  what  it  was 
worth,  for  the  Jury  to  determine  the  motive 
of  defendant  in  shooting  Schnabel  (if  he  did 
shoot  him).  Furthermore,  this  same  fact 
was  proved,  without  objection,  by  the  witness 
Martin  Roblero,  who  testified  that  defendant 
told  him  that  he  had  killed  Mwrls."  Under 
the  doctrine  laid  down  in  Jacobs  v.  State, 
28  Tex.  App.  79,  12  S.  W.  408,  said  testimony 
was  admissible.  Tbat  was  a  case  in  some 
respects  similar  to  the  one  at  bar,  and  It  was 
there  said  "that  the  former  killing  estab- 
lished a  circumstance  which  tended  to  show 
defendant's  motive  in  committing  the  homi- 
cide. It  tended  to  show  tbat  he  was  a  fugi- 
tive from  justice;  he  had  resolved  to  fight 
and  resist  arrest  fw  a  capital  crime  at  any 
and  ail  hazards,  regardless  of  consequences, 
and  regardless  of  whether  his  arrest  should 


be  attempted  legally  w  Illegally.  It  fur- 
thermore tended  to  explain  the  conduct  and 
motives  of  the  officers  and  posse  that  were 
seeking  to  arrest  defendant,  and  to  throw 
light  upon  the  whole  transaction.  It  was  in 
fact  a  part  of  the  res  gestae  of  the  homicide." 
Of  course,  the  fact  that  appellant  may  have 
killed  the  sberift!  of  Karnes  county,  and  fled 
from  arrest,  did  not  authorize  an  illegal  ar- 
rest But  conceded  that  the  arrest  was  Ille- 
gal, the  testimony  would  tend  to  Indicate 
the  purpose  and  intent  of  appellant  In  what 
he  did.  Nevertheless,  in  such  case,  it  was 
the  duty  of  the  court  to  carefully  guard  ap- 
pellant's rights  as  against  an  attempted  Ille- 
gal arrest.  His  action  in  resisting  an  illegal 
arrest  might  show  such  a  wanton  killing  as 
to  Indicate  murder,  or  it  may  be  no  more 
than  manslaughter,  or  it  might  be  self-de- 
fense. 

The  state  was  permitted  to  prove  by  Swift 
and  Davis  that  before  the  posse  reached  the 
house  where  the  killing  of  Glover  and  Schna- 
bel occurred  they  had  a  consultation,  and 
agreed  with  each  other  as  to  the  manner  of 
their  approach  to  the  bouse,  and  what  should 
be  done  on  arriving  at  said  house.  The  facts 
as  to  what  said  parties  said  and  what 
they  did  In  pursuance  thereof  are  not  stated 
in  the  bill,  and  we  cannot  revise  the  action 
of  the  court  in  this  regard.  However,  we 
would  state  that  this  character  of  testimony 
was  not  com];>etent 

Appellant  offered  to  prove  by  certain  wit- 
nesses tb&t  shortly  after  the  killing  a  nun>- 
ber  of  the  members  of  the  posse  discussed 
the  killing  of  Schnabel  among  themselvp.<<. 
and  expressed  to  each  other  the  opinion  that 
he  had  been  accidentally  killed  by  Harper, 
a  member  of  the  posse.  This  was  excluded 
by  the  court  and  appellant  insists  this  was 
error.  As  presented,  we  do  not  agree  with 
this  contention.  Of  course,  if  any  member 
of  the  posse  who  made  such  statement  or 
declaration  had  been  introduced  as  a  wit- 
ness by  the  state,  appellant  on  cross-exam- 
ination could  have  iirobed  such  witness  as  to 
this  matter,  and  liave  asked  him  if  he  had 
not  stated  on  a  certain  occasion  that  Schna- 
bel was  killed  by  Harper.  But  the  bill  does 
not  present  the  matter  in  this  shape. 

The  same  observations  made  with  refer- 
ence to  this  bill  are  applicable  to  appellant's 
tenth  bill,  in  which  be  proposed  to  prove 
that  sometime  after  the  homicide,  and  while 
certain  of  the  posse  were  together  convers- 
ing as  to  the  killing,  some  one  (who  was 
not  identified)  stated  that  the  black  bottle 
they  bought  at  Ottine  was  what  did  the 
work  and  caused  the  killing.  It  was  compe- 
tent on  cross-examination  to  prove  by  the 
witness  who  may  have  made  that  remark 
that  he  made  It  and  it  was  competent  as 
was  attempted,  to  show  that  the  sheriff  and 
his  posse  were  intoxicated  at  the  time  of  the 
homicide. 

We  do  not  think  there  was  any  error  In 
p^mitting  Sheriff  Fly  to  tesUfy  that  be  had 


Tex.) 


COBTEZ  T.  STATE. 


469 


talked  with  defendant  in  jail,  and  that  he 
could  speak  Eugllah.  This  was  no  act  or 
declaration  of  defendant  with  reference  to 
the  offense.  The  iheriff  could  testify  as  a 
fact  that  appellant  could  understand  and 
speak  English,  and  If  It  appeared,  on  probing 
hia  means  of  Information,  that  this  fact  had 
been  learned  through  his  intercourse  with 
appellant  while  in  Jail,  it  would  not  exclude 
the  testimony. 

We  think  It  was  permissible  for  the  state 
to  show  that  Bonifacio  had  not  been  arrest- 
ed. At  any  rate,  we  fail  to  see  bow  It  could 
Injure  api>ellant. 

Appellant  complains  of  the  action  of  the 
conrt  charging  on  the  doctrine  of  principals, 
insisting  that  there  is  no  evidence  In  the  rec- 
ord showing  that  if  some  one  else  besides 
appellant  killed  deceased,  Schnabel,  there 
la  no  testimony  showing  that  appellant  acted 
with  such  other  party  as  a  principal  in  that 
homicide.  We  have  examined  the  record 
carefnlly,  and  there  is  no  positive  testimony 
showing  tltat  appellant  bad  entered  into  any 
conspiracy  prior  to  the  homicide  with  any 
other  person  then  present;  yet  without  any 
preconcert,  appellant  may  have  participated 
with  some  other  person  in  the  killing  of 
Schnabel,  and  this  might  be  shown  by  the 
circumstances  occurring  at  the  time  of  the 
killing  as  to  wlutt  appelant  did  in  that  con- 
nection. However,  the  charge  on  this  sub- 
ject should  luive  been  carefully  guarded; 
and,  if  appellant  did  no  act  in  aid  or  en- 
cooragemoit  of  the  party  killing  Schnabel  at 
the  time,  lie  would  not  be  responsible  for 
the  acts  of  such  other  party,  In  the  absence 
of  some  prior  agreement  or  conspiracy  be- 
tween him  and  such  other  party. 

Appellant  also  complains  of  the  court's 
charge  on  manslangbter,  claiming  that  it 
was  too  restrictive,  and  limited  appellant's 
rights  to  the  firing  which  occurred  when  the 
parties  approached  the  house,  and  did  not 
anthorize  the  Jury  to  consider  what  occur- 
red during  the  conflict.  On  another  trial  we 
would  suggest  that  the  court  might  by  a 
fuller  charge  remove  any  objection  on  this 
account. 

Appellant  urgently  insists  that  the  conrt 
committed  an  error  in  refusing  his  special 
requested  instructions  Nos.  2  and  3,  which 
•re  as  follows: 

"(2)  Having  in  view  the  foregoing  charge, 
the  Jury  are  further  instructed  that,  under 
the  facts,  before  they  would  be  authorized 
to  convict  defendant  of  murder  in  either  the 
first  or  second  degrees,  they  must  first  find 
from  the  evidence  that  at  the  death  of 
Henry  Schnabel,  the  sheriff,  R.  M.  Glover, 
with  whom  and  under  whom  Schnabel  was 
acting,  was  in  the  act  of  making,  or  attempt- 
ing to  make,  a  legal  arrest  and  unless  you 
should  BO  find  you  should  acquit  defendant 
of  nraider,  and  then  proceed  to  Inquire 
whether  or  not  under  the  evidence,  defmd- 
ant  is  guilty  of  manslaughter. 

"(3)  In    connection    with    the    foregoing 


charge  No.  2,  the  Jury  are  Instructed  that 
where  it  is  shown  by  satisfactory  proof  to  a 
peace  officer,  upon  the  representation  of  a 
credible  person,  that  a  felony  has  been  com- 
mitted, and  that  the  offender  is  about  to 
escape,  so  that  there  is  no  time  to  procure  a 
warrant  such  peace  officer  may,  without 
warrant  pursue  and  arrest  the  person  ac- 
cused of  such  felony.  In  ord^  to  make  the 
attempted  arrest  of  defendant  by  Glover 
lawful  (if  you  tielieve  that  at  the  time  of 
the  killing  of  Henry  Schnabel,  Glover  was 
making  such  attempt),  yon  must  find  the 
existence'  of  all  the  following  facts,  to  wit: 
(1)  That  Glover,  as  sheriff,  had  satisfactory 
proof  that  defendant  had  committed  a  fe- 
lonious killing  of  W.  T.  Morris,  in  Karnes 
county;  (2)  that  such  proof  had  been  made 
upon  the  representation  of  a  credible  person; 
(3)  that  the  defendant  was  about  to  escape; 
and  (4)  that  Glover  bad  no  time  to  procure 
a  warrant  for  defendant's  arrest;  or  (5)  that 
if  be  had  time  to  procure  such  warrant  he 
made  no  effort  to  do  so.  The  absence  of  any 
one  or  more  of  these  facts  would  make  the 
attempted  arrest  unlawful,  and  you  should 
in  that  event  so  find." 

The  court  does  not  appear  to  have  given 
any  charge  on  the  subject  of  arrest  It  does 
occur  to  us  that  a  charge  on  this  subject 
should  have  been  given,  because  if  there  was 
no  purpose  on  the  part  of  the  sheriff,  and 
those  with  him,  to  find  and  arrest  appellant 
for  the  killing  of  Sheriff  llorris,  then  the  acts 
of  himself  and  those  accompanying  him  were 
without  excuse.  True,  something  is  said  in 
the  testimony  about  arresting  Bonifacio,  but 
it  occurs  to  ns  that  this  was  a  mere  pre- 
text Even  if  this  was  the  purpose,  the 
rights  of  the  parties  in  this  connection 
should  have  been  explained  by  the  charge 
of  the  court  Undoubtedly  the  object  of  the 
posse  in  going  to  the  house  of  Martin  Rob- 
lero  was  to  arrest  ai^iellant  for  the  killing 
of  Sheriff  Morris.  There  Is  no  claim  that  they 
had  a  warrant.  Therefore  the  law  author- 
izing an  arrest  without  warrant  should  have 
been  grfven,  and  the  rights  of  the  sheriff  and 
his  posse  In  executing  the  arrest  should  also 
have  been  stated  to  the  Jury.  It  does  not 
follow  from  this  that  appellant  would  have 
been  Justified  in  resisting  an  illegal  arrest 
without  warrant  If  he  did  not  give  the  sher- 
iff time  to  declare  his  purpose,  but  fired 
on  him  and  his  posse,  then  he  could  not  claim 
self-defense.  Or  if  he  bad  determined  be- 
forehand not  to  be  arrested,  and  to  resist 
arrest  at  all  hazards,  and  before  the  sheriff 
or  his  posse  put  him  in  Jeopardy  of  life  or 
serious  bodily  injury,  real  or  apparent,  be 
drew  his  weapon  and  began  firing,  in  that 
event  he  would  not  be  guiltless.  If,  on  the 
other  hand,  the  sheriff  and  his  posse,  without 
any  warrant  having  no  time  to  procure  one, 
charged  upon  defendant  and  without  any  no- 
tification of  their  purpose  to  arrest  him  be- 
fore firing  upon  him,  he  would  have  tiie 
right  to  resist  such  attempt    In  our  (pinion. 
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tbe  court  should  hare  given  the  law  on  thla 
•ubject  fully. 

For  the   errors   discussed,   the  Judgment 
is  reversed,  and  the  cause  remanded. 


RENFRO  V.  HARRIS. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  29, 

1902.) 

SCHOOL  IAKD9— FORCIBLE  ENTRY  AND  DB- 
TAINBR^IOSTICE'S  COURT  —  JURISDICTION  — 
ISSUES— TITLE  —  POSSESSION  —  EVIDENCE  — 
DIRECTING  VERDICT. 

1.  Where  there  was  no  evidence  that  the 
sale  of  school  land  to  plaintiff  was  forfeited, 
an  assignment  of  error,  In  rejecting  evidence 
of  a  sale  to  d«>fendnnt  after  sale  to  ulaintifC 
had  been  "legally  forfeited  and  canceled,"  can- 
not be  sustained. 

2.  Where  plaintiff  was  an  actual  settler  on 
sd>ooI  land,  an  Oiisignment  of  error  that  the 
court,  by  overruling  defendant's  plea  to  juris- 
diction, decided  "that  a  naked  trespasser,  who 
has  fenced  in  free  school  land,  amy  invoke 
tlie  remedy  of  forcible  entry  and  detainer  and 
dispossess  a  bona  fide  settler,"  is  without 
merit. 

8.  An  action  of  forcible  entry  and  detainer 
in  justice's   court  involves  only   the    issue   of 

Srior  possession,  and  hence  a  plea  to  the  juris- 
iction,  on  the  assumption  that  the  case  in- 
volves the  issue  of  title,  should  be  overruled. 
4.  Where,  in  an  action  of  forcible  entry  and 
detainer  of  school  land,  the  commissioner  s  cer- 
tificate shows  a  sale  to  plaintifC,  a  cancellation 
of  such  sale,  and  reinstatement  because  the 
cancellation  was  erroneous,  a  rejection  of  that 

Sart  of  the  certificate  showing  the  cancellation 
I  not  prejudicial  to  defendant 
B.  In  an  action  of  forcible  entry  and  de- 
tainer of  school  land,  it  is  not  proper  to  go 
outside  the  records  of  the  land  office  to  show  a 
state  of  facts  which  would  impeach  such  rec- 
ords and  show  a  forfeiture  not  declared  by  the 
office. 

6.  Where,  in  an  action  of  forcible  entry  and 
detainer  of  school^  land,  it  clearly  appeared 
that  plaintiff  was  in  possenBion,  that  his  pos- 
session was  recognized  by  the  land  office,  and 
that  defendant  entered  unlawfully,  it  was  not 
error  to  direct  a  verdict  for  plaiutift. 

Appeal  from  district  court,  McCulloch 
county;  John  W.  Goodwin,  Judge. 

Action  by  B.  W.  Harris  against  Thomas 
Renfro.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AtHrmed. 

This  is  an  action  of  forcible  entry  and  de- 
tainer by  appellee  Harris  against  appellant 
Renfro,  brought  In  Justice's  court  of  pre- 
cinct No.  1,  In  McCulloch  county,  where 
there  was  verdict  of  not  guilty,  and  Judg- 
ment accordingly.  Harris  appealed  to  the 
district  court,  where  verdict  of  not  guilty 
was  returned,  and  new  trial  granted,  and 
at  the  April  term,  1891,  after  bearing  tbe 
evidence,  the  court  Instructed  the  Jury  to 
return  a  verdict  for  plaintiff  Harris,  which 
being  done  Judgment  was  rendered  for  him, 
from  which  this  appeal  is  taken  by  Renfro. 
The  land  foe  the  possession  of  which  tbe 
suit  l8  brought  is  school  land,  section  84, 
No.  33/3241,  Houston  &  Texas  Central  Rail- 
road Company,  appraised  at  $1  per  acre. 
The  following  testimony  was  Introduced  on 
tbe  trial:  Certificate  of  the  commissioner  of 
the  general  land  office  that  the  records  of 


his  office  show  that  the  section  of  land  in 
dispute  was  sold  to  Evans  Harris  September 
IS,  1897,  as  an  actual  settier,  under  the  act 
of  1897,  upon  his  application  and  obligation 
to  purchase  the  same  as  such;  that  it  was 
awarded  to  him  January  18,  1898,  by  An- 
drew J.  Baiter,  commissioner  general  land 
office  of  the  state;  certified  copy  of  the  ap- 
plication and  obligation  of  Harris  filed  in 
the  land  office  September  18,  1897.  which 
application,  affidavit,  and  obligation  were  in 
form  as  provided  by  law;  tbe  land  was 
classed  as  dry  {^razing  land,  and  appraised 
at  $1  per  acre,  and  sold  to  E.  W.  Harris 
September  18,  1897;  plaintiff  Harris  proved 
that  he  had  paid  all  the  taxes  on  the  land, 
and  made  first  payment  on  his  purchase 
when  he  filed  his  application,  and  has  made 
all  annual  payments  due  on  his  oblig^atlon 
since  then,  and  April  15,  1901,  he  made  final 
payment  on  the  land,  paying  all  principal 
and  Interest  due  thereon.  Defendant  Intro- 
duced In  evidence  certified  copy  from  tbe 
general  land  office  of  application,  affidavit, 
and  obligation  to  purchase  the  same  land 
at  $1  per  acre,  classed  as  dry  grazing  land, 
and  made  by  defendant  Renfro  May  23, 
1900;  the  obligation  for  $624  with  3  per 
cent,  interest  thereon;  the  application,  affi- 
davit, and  obligation  in  legal  form  under 
acts  of  1895  and  amendments  thneto,  filed 
in  the  land  office  of  the  state  May  26,  1900, 
—all  properly  certified  by  the  commissioner 
of  the  general  land  office.  Certificate  of 
John  W.  Robbins,  treasurer  of  the  state,  was 
read  in  evidence,  showing  that  the  records  of 
his  office  show  that  J.  E.  Shropshire,  iaarch 
25,  1901,  tendered  the  office  $9.36  as  interest 
to  November  1,  1901,  on  account  of  Renfro's 
application  to  purchase  the  land,  "which 
could  not  be  accepted  and  applied,  for  tue 
reason  that  Renfro's  application  to  purchase 
tbe  section  of  land  was  rejected  by  the  com- 
missioner of  the  general  land  office.  It  was 
proved  that  plaintiff  Harris,  on  May  25, 
liXK),  and  prior  thereto,  was  in  possession  of 
tbe  land;  bad  the  same  under  fence,  had 
two  dwelling  houses,  a  barn,  a  shepherd 
house  and  sheep  pens,  and  two  fields,  two 
tanks,  lots,  pens,  sheep  sheds,  and  several 
small  pastures;  and  about  the  same  date 
Renfro  made  eatry  on  the  close;  Harris  de- 
manded that  Renfro  leave  the  premises, 
which  he  refused  to  do.  When  he  first 
moved  on  the  premises.  In  the  summer  of 
1897,  his  wife  and  tbe  rest  of  the  family 
remained  In  bis  old  home  in  St.  Louis,  on 
which  he  borrowed  money  to  pay  for  the 
land  In  Texas.  After  bis  contract  to  pur- 
chase the  property  In  suit.  It  was  always 
bis  Intention  to  move  onto  the  land  when 
be  finished  educating  his  children.  His  wife 
followed  him  down  to  the  property  In  Oc- 
tober or  November,  1897.  He  resided  on  the 
land,  claiming  It  as  tals  home,  ever  since 
August,  1897,  and  since  then  he  has  voted 
and  performed  ^m-^g^Kt^ice  in  McOuUoch 
county. 
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Shropshire  &  Hughes  and  Walter  Ander- 
son, for  appellant  A.  W.  Moursund,  Jen- 
kins &  McCartney,  and  F.  M.  Newman,  for 
appellee. 

OOLLARD,  3.  (after  stating  the  facts). 
The  fourteenth  and  last  assignment  of  error 
complains  of  the  exclusion  by  the  trial  court 
of  appellant  Renfro's  application,  affidavit, 
and  obligation  to  purchase  the  land  In  dis- 
pute from  the  state,  all  of  date  January  21, 
lUOl,  filed  In  the  general  land  office  Jan- 
uary 21,  1901,  "after  sale  to  E.  W.  Harris 
bad  been  legally  forfeited  and  canceled,  and 
the  land  again  placed  on  the  marl^et,  as 
more  clearly  appears  from  defendant's  bill 
of  exceptions,"  etc.  We  do  not  find  any 
evidence  of  the  forfeiture  of  the  Harris  sale, 
as  stated  In  the  assignment.  If  this  fact 
had  been  shown,  and  it  was  also  shown  In 
connection  with  the  application  to  purchase 
by  Renfro  that  the  land  had  been  sold  to 
him  by  proper  authority  In  form,  then  an 
issue  would  be  raised  by  the  proposed  tes- 
timony; but  without  such  additional  facts 
the  application  excluded  by  the  court  would 
prove  nothing,  and  would  be  ImmateriaL 
We  find  no  error  in  the  ruling. 

2.  Nor  do  we  find  error  in  the  court's  sus- 
taining Renfro's  plea  to  the  Jurisdiction  of 
the  court.i  The  assignment  says  that  the 
lower  court  by  Its  ruling  thereby  decided 
"that  a  naked  trespasser,  who  has  fenced 
in  public  free  school  land  of  the  state,  can 
invoke  the  summary  remedy  of  'forcible  en- 
try and  detainer,'  and  dispossess  a  bona  fide 
settler  thereon  and  purchaser  thereof."  We 
do  not  find  that  Harris  was  a  naked  tres- 
passer on  the  land,  but  an  actual  settler  on 
the  land.  We  find  no  merit  In  the  assign- 
ment. 

3.  This  action  was  that  of  forcible  entry 
and  detainer,  and  nothiug  else,  and  only  In- 
volved the  issue  of  prior  possession  by  the 
plaintiff,  and  not  that  of  title.  We  find  no 
error  In  the  court's  refusing  to  sustain  de- 
fendant's idea  to  the  jurisdiction,  based  upon 
the  assumption  that  the  case  involved  the 
Issue  of  title.  The  Issue  of  title  may  ex- 
ist as  to  the  rights  of  the  parties,  which  may 
be  adjudged  In  the  proper  court,  but  such 
issues  are  not  necessarily  Involved  In  the 
case  of  forcible  entry  and  detainer. 

4.  It  Is  Insisted  by  appellant  that  the 
court  erred  in  excluding  that  part  of  the  certif- 
icate ot  the  commissioner  of  the  general  land 
office  showing  that  the  purchase  of  Harris 
bad  been  forfeited  and  canceled.  The  cer- 
tificate of  the  commissioner  shows  that  the 
sale  to  Harris  was  canceled  by  the  land  office 
January  17,  1901,  because  of  abandonment 
by  the  purchaser,  but  that  the  purchase  was 
reinstated  March  6,  1901,  because  it  had 
been  erroneously  canceled.  The  bill  also 
shows,  by  certificate  of  the  commissioner, 
that  the  same  land  was  sold  to  Renfro  Jan- 
uary 21.  1897,  which  sale  was  canceled  on 
the  records  of  the  office  March  0,  1901,  be- 

'  Ft  r  corrected  opinion,  see  M  S.  W.  79J. 


cause  the  former  sale  to  Harris  had  been 
erroneously  canceled.  The  assigned  error 
was  harmless  to  defendant.  The  certificate 
of  the  commissioner  would  show  that,  while 
the  sale  to  Harris  had  been  canceled.  It  had 
been  erroneously  canceled,  and  because  of 
that  fact  It  had  been  reinstated,  which  would 
legalize  his  possessiiNi  and  claim.  Rev.  St 
1879,  art  2253.  We  do  not  believe  that  In 
this  character  of  suit  It  would  be  proper  to 
go  outside  the  records  of  the  land  office  to 
show  a  state  of  facts  which  would  Impeach 
such  records  and  show  cause  of  forfeiture 
not  declared  by  the  office. 

5.  We  find  no  error  In  the  charge  directing 
a  verdict  for  the  plaintiff.  Plaintiff's  pos- 
session was  In  evidence;  it  was  recognized 
by  the  land  office,  which  had  reinstated  hia 
sale,— still  valid.  Defendant  entered  unlaw- 
fully, and  could  be  dispossessed  by  the  suit 
brought 

We  have  examined  all  the  questions  pre- 
sented by  briefs  of  counsel,  and  find  no  er- 
ror in  the  ruling  of  the  court,  or  In  the 
Judgment    The  Judgment  is  affirmed. 

Affirmed. 


JOHNSON  et  al.  v.  BLUM  et  al. 

(Court  of   Civil  Appeals   ot  Texas.    Jan.   IS, 

1002.) 

PUBLIC  SCHOOL  LAND  —  DEEDS— COVENANT  - 

MARRIED  WOMEN— CONTRACT— ILLB- 

OAUTT-CONSIDBRATION. 

1.  Where,  In  an  action  for  breach  of  a  cove- 
nant of  warranty  In  a  deed,  the  defendants 
cause  their  grantors  of  the  premises,  with 
similar  covenant,  to  be  impleaded,  and  appeal 
from  a  judgment  refusing  them  relief  as 
against  theii  grantors,  and  giving  plaintifb 
damages  as  against  one  defendant  plaintiffs  on 
such  appeal  are  not  in  a  position  to  complain 
that  they  were  not  given  judgment  againsA 
snch  impleaded  parties, 

2.  Where,  in  an  action  against  a  husband 
and  wife  for  breach  of  covenant  in  their  deed, 
both  appeal  from  the  judgment  against  the 
husband  alone,  plaintiffs,  without  appealing, 
may  assign  error  in  the  refusal  of  the  court  to 
give  them  Judgment  against  the  wife. 

8.  Where  a  nnsband  and  wife,  claiming  that 
she  is  the  owner  of  a  tract  of  public  school 
land,  tor  full  consideration  paid,  execute  a 
deed,  with  covenant  of  warranty  of  title,  pur- 
porting to  convey  such  tract,  the  husband  is 
Uable  on  such  covenant  notwithstandiuK  the 
pretended  conveyance  ot  such  land  was  void. 

4.  Where  the  grantee  in  a  deed  is  sued  by 
her  grantee  of  the  same  premises  for  breach  of 
her  covenaut  of  warrantj, — the  land  being  pub- 
lic school  land,- and  cansee  her  grantors  to  be 
impleaded,  she  is  entitled  to  Judgment  against 
them  for  the  consideration  paid  by  her,  with 
interest,  though  no  judgment  Is  recovered 
against  her. 

5.  Where  a  husband  and  wife  Join  in  a  deed, 
with  covenant  of  warranty,  of  a  tract  of  land 
which  they  claimed  she  owned, — the  land  in 
fact  being  public  school  land, — in  an  action 
for  breach  of  such  covenaut  a  judgment  cannot 
be  recovered  against  her,  either  on  the  cove- 
nant or  because  the  contract  was  void. 

Appeal  from  district  court  Mitchell  coun- 
ty;  W.  R.  Smith,  Judge. 
Action  by  Barbara  J.  Blum  and  busbaqf 
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against  Lilly  Johnson  and  others.    From  a  i 
Judgment  against  defendant  W.  V.  Johnson, 
and  denying  relief  to  defendant  Lilly  John- 
son, the  defendants  Lilly  and  M.  V.  Johnson 
appeal.    Modified. 

Looney  &  Hamner,  for  appellants.  Cowan 
&  Bumey  and  Martin  Dies,  for  appellees. 

STEPHENS,  J.  Barhara  J.  Blom,  Joined 
by  her  husband,  Anthony  Blum,  sued  W.  V. 
Johnson  and  ivlfe,  Lilly  Johnson,  to  recoyer 
the  purchase  money,  with  interest,  paid  the 
latter  by  Mra.  Blum  out  of  her  separate 
estate  for  a  section  of  land  In  Borden  coun- 
ty, Tex.,  No.  227,  block  97,  located  for  the 
Houston  &  Texas  Central  Railway  C;mpa- 
ny  within  the  Texas  &  Pacific  reservation, 
which,  it  has  been  decided,  rendered  the  loca- 
tion void.  The  land,  after  being  so  located 
and  alienated  by  the  Houston  &  Texas  Cen- 
tral Railway  Company,  was  conveyed  to  Mrs. 
Blum  by  Mis.  Johnson,  Joined  by  her  hns- 
band,  July  13,  18S5,  by  deed  with  covenants 
of  general  warranty.  H.  L.  Adams,  I.  Ad- 
ams, and  W.  A.  Holloway  had  made  a  like 
conveyance  of  It  to  Mrs.  Johnson,  in  her  sep- 
arate right,  April  22,  1885,  and  were  conse- 
quently Impleaded  by  the  Johnsons,  and  re- 
covery was  sought  against  them  in  behalf  of 
Mrs.  Johnson  for  the  amount  of  purchase 
money  paid  them  for  the  land  out  of  her 
separate  estate.  The  Blums  recovered  Judg- 
ment against  W.  Y.  Johnson,  but  were  de- 
nied any  recovery  against  Lilly  Johnson  on 
the  ground  that  a  married  woman  could  not 
bind  herself  personally  by  a  covenant  of  war- 
ranty, as  was,  in  effect,  held  in  Wadl^ins  v. 
Watson,  86  Tex.  184,  a*  S.  W.  385,  22  L.  B. 
A.  779.  The  recovery  sought  in  behalf  of 
Mrs.  Johnson  was  denied  because  no  recov- 
ery was  allowed  against  her.  The  Johnsons 
alone  have  appealed,  mailing  all  other  par- 
ties payees  in  the  appeal  bond.  The  Blums, 
however,  have  assigned  errors,  complaining 
of  the  Judgment  in  so  far  as  the  court  re- 
fused to  allow  them  a  recovery  against  not 
only  Mrs.  Johnson,  but  also  Adams,  Adams, 
and  Holloway.  But  as  tliey  neither  sued 
the  three  parties  last  named,  nor  perfected 
any  appeal  from  the  Judgment  in  their  favor, 
no  relief  can  be  given  them  on  that  branch 
of  the  case.  Anderson  v.  Sllliman  (Tex. 
Sup.)  60  8.  W.  676;  Horter  v.  Hemdon  (Tex. 
Civ.  App.)  35  S.  W.  80;  Stevens  v.  Insurance 
Co.  (Tex.  Civ.  App.)  62  S.  W.  824.  Whether 
they  are  entitled  to  assign  errors  to  the 
Judgment  In  favor  of  Mrs.  Johnson  is  not 
so  clear,  but  it  would  seem,  from  the  opinion 
of  Justice  Williams  in  Woeltz  ▼.  Woelts  (Tex. 
Sup.)  57  S.  W.  35,  that  they  are,  since  the 
appeal  of  the  Johnsons  appears  to  have  been 
talien  from  tl>e  whole  Judgment  The  ques- 
tions to  be  determined,  then,  are:  First, 
whether  or  not  the  Blums  were  entitled  to 
Judgment  against  W.  V.  Johnson;  second, 
whether  or  not  they  were  entitled  to  Judg- 
ment against  his  wife;  third,  whether  or  not 


Mrs.  Johnson  was  entitled  to  Judgment  In 
her  separate  right  against  Adams,  Adams, 
and  Holloway,  for  Mr.  Johnson  did  not  ask 
any  Judgment  In  his  own  behalf  against 
them. 

Neither  In  the  pleadings  of  the  Blums  nor 
in  the  pleadings  of  the  Johnsons  was  any  re- 
covery sought  upon  the  ground  of  mutual 
mistake  as  to  the  fact  and  effect  of  the  con- 
flict between  block  87  and  the  Texas  &  Pa- 
cific reservation,  afterwards  determined  by 
courts  of  final  Jurlsdictlou  to  exist  and  to 
leave  the  title  In  the  state;  but  breach  of 
warranty,  and  the  bare  fact  that  the  sub- 
ject-matter of  the  sales  was  a  part  of  the 
public  domain,  were  In  each  instance  made 
the  grounds  of  recovery  of  the  purchase  mon- 
ey, with  interest.  We  need  not  therefore, 
stop  to  Inquire  what  the  rights  of  the  parties 
would  have  been  if  a  case  of  equitable  cog- 
nizance had  been  made.  Doubtless  both 
pleaders.  In  shaping  the  issues,  had  In  mind 
the  decision  of  our  supreme  court  In  the  case 
of  Lamb  v.  James,  87  Tex.  486,  28  S.  W. 
647,  In  which  it  was  held  that  Lamb,  who 
had  purchased  public  school  land  tram 
James,  was  entitled  to  recover  the  full  pur- 
chase price  paid  James,  who  acted  In  good 
faith  and  warranted  the  title,  merely  because 
It  afterwards  turned  out  that  James  had  nev- 
er acquired  any  title  from  the  state,  although 
title  was  acquired  by  Lamb  from  the  state 
after  his  purchase  from  James,  and  at  a  re- 
duced price.  The  learned  Judge  who  wrote 
the  opinion  in  that  case  (Justice  Denman) 
evidently  undertook,  as  It  seems  to  as,  to 
place  the  decision  mainly.  If  not  entirely,  up- 
on the  ground  that  contracts  for  the  sale  of 
public  school  land,  before  the  title  has  to 
any  extent  passed  out  of  the  state,  are 
against  public  policy  and  void;  for,  in  an- 
nouncing that  public  school  lands  were  not 
the  "lawful  subject-matter"  of  private  con- 
tracts, the  words  Just  quoted  were  italicized, 
and  the  following  clear  statement  of  the 
grounds  of  the  declslm  was  made:  "The 
making  of  such  deeds  by  private  parties 
would  tend  to  embarrass  the  state  in  the  dis- 
position of  its  public  lands;  would  incumber 
the  homes  of  the  purchasers  with  liens,  not 
only  to  the  state  for  real  purchase  money, 
but  also  in  favor  of  a  stranger  to  the  title 
for  such  sum  as  he  miglit  charge  the  settler 
for  his  pretended  right,  thereby  rendering 
the  settler  less  aWe  to  perform  his  contracts 
with  the  state;  and  is  therefore  contrary  to 
public  policy.  The  public  lands  are  not  a 
lawful  subject  of  a  private  contract,  and  an 
attempted  conveyance  thereof  by  one  private 
person  to  another  passes  no  Interest  what- 
ever In  the  land,  and  does  not  create  the  re- 
lation of  vendor  and  vendee,  and  therefore 
cannot  be  held  to  furnish  a  consideration  for 
the  payment  the  promise  of  payment  w  the 
recovery  of  the  supposed  consIderatl(»  of 
such  conveyance."  No  such  view  of  the  law, 
however,  was  entertained ,  when  that  case 
was  beforb  this  court;  i^^^^^was  then  held 
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that  Lamb's  remedy— tite  charge  of  fraud 
not  being  sustained,  and  no  other  ground  of 
equity  being  alleged— was  an  action  on  the 
warranty,  and  that  the  measure  of  recovery 
was  what  it  had  cost  him  to  acquire  title 
trom  the  8tat&  Lamb  v.  James,  21  S.  W.  172, 
27  8.  W.  ITS.  To  sustain  this  ruling,  Mc- 
Clelland T.  Moore,  48  Tex.  356,  Involving  a 
nie  In  part  of  a  void  location  of  public  land, 
was  dted,  to  which  might  now  be  added  the 
case  of  Dlllahunty  t.  Railroad  Co.,  27  &  W. 
1002.  since  decided.  In  which  precisely  the 
same  rollng  was  made  by  the  supreme  court 
of  Arkansas  with  reference  to  a  sale  with 
warranty  of  title  of  a  part  of  the  unappropri- 
ated public  domain  ot  the  United  States 
made  by  the  Railway  Company  to  Dlllahun- 
ty, who  afterwards  acquired  title  from  the 
goTenunent,  the  cost  of  which  was  held  to  be 
the  measure  of  damages  for  breach  of  the 
warranty.  When  the  case  'of  Cattle  Co.  v. 
Bedford.  91  Tex.  643,  41  S.  W.  410,  46  S.  W. 
664,  came  before  us,  wlille  we  could  not  ap- 
IHTove  as  sound  the  view  above  expressed  in 
the  opinion  of  Justice  Denman,  we  neverthe- 
less felt  constrained  to  accept  It  as  an  an- 
thorltative  statement  of  the  position  of  our 
supreme  court  on  that  question;  as  will  be 
seen  from  the  opinion  of  Justice  Hunter  In 
that  case;  but  the  decision  refusing  a  writ 
of  error  was  placed  upon  a  different  ground, 
as  will  be  seen  from  the  opinion  of  Chief 
Justice  Gaines  (4fi  8.  W.  654),  in  which 
the  learned  court  deemed  it  expedient  to 
state  that  It  seemed  to  them  that  the  (pin- 
ion of  this  court  had  proceeded  upon  a  mls- 
apprehensioD  of  what  was  decided  in  Lamb 
V.  James.  87  Tex.  485,  20  S.  W.  017,  In 
effect,  because  the  Judgment  rendered  by 
the  supreme  court  in  that  case,  which  allow- 
ed the  recovery  of  the  purchase  money, 
would  have  been  erroneous,  as  subsequenUy 
held  by  them  in  Beer  v.  Landman,  68  Tex. 
4oO,  81  S.  W.  805,  If  the  contract  between 
Lamb  and  James  had  been  Illegal.  Thai 
fbUows  this  statement:  "The  gist  of  the  rul- 
ing In  the  Lamb  Case  was  that  the  vacant, 
nnapproprlated  public  domain  which  was  at- 
tempted to  be  sold  by  James  to  Lamb  and 
EJdwards  furnished  no  consideration  for  the 
contract.  There  is  no  statement  of  facts 
found  in  the  record  in  the  case  before  us,  but 
we  are  of  opinion  that  it  appears  from  the 
conclusions  ot  fact  found  by  the  trial  judge 
that  all  the  land  for  which  the  notes  in  con- 
troversy were  given  was,  at  the  time  of  the 
purported  sale,  public  domain,  and  that  the 
case  falls  strictiy  within  the  rule  laid  down 
in  Lamb  v.  James,  supra."  We  therefore 
understand  our  supreme  court  now  to  bold 
that  It  is  sot  against  public  policy  for  one 
person  to  purduse  (rf  another  land  which 
turns  out  to  be  a  part  of  the  unappropriated 
public  domain  or  public  school  land,  and,  as 
before  Indicated,  tlUs  view  meets  with  our 
approval;  l>nt  we  also  understand  that  court 
to  bold  tiiat  the  money  paid  in  such  a  pur- 
chase  may  l>e  recovered   solely   upon    the 


groimd  that  such  land  furnishes  no  consider- 
ation for  the  contract,  which  seems,  con- 
trary to  the  holding  in  McClelland  v.  Moore 
and  Dlllahunty  v.  Railroad  Co.,  supra,  to  be 
treated  as  an  exception  to  the  general  rule 
on  that  subject.  That  money  voluntarily 
paid  tor  a  worthless  titie,  with  knowledge 
of  all  the  facts,  and  without  warranty  of  ti- 
tie, Is  not  recoverable,  is  a  proposition  of 
very  general,  if  not  universal,  application. 
11  DevL  Deeds,  (  957;  1  Sugd.  Vend.  p.  261, 
i  26,  and  notes;  2  Sugd.  Vend.  p.  5M,  |  6, 
and  notes.  In  holding  that  a  married  wo- 
man could  not  recover  money  voluntarily 
paid  in  purchase  of  personal  property,  in 
Pitts  V.  Elaler,  87  Tex.  847,  28  8.  W.  518, 
tbis  language  was  used  by  Justice  Brown: 
"Where  money  is  voluntarily  paid,  with  full 
knowledge  of  all  the  facts.  It  cannot  be  re- 
covered, although  It  may  have  been  paid  up- 
on a  void  demand,  or  upon  a  claim  which  bad 
no  foundation  in  fact  Taylor  v.  Hall,  71 
Tex.  216,  9  &  W.  141;  Gould  v.  McFall,  118 
Pa.  456,  12  Ati.  336,  4  Am.  St.  Rep.  606. 
This  proposition  is  too  well  settied  to  require 
further  citations  of  authority."  If,  therefore, 
the  construction  placed  upon  the  decision 
of  the  supreme  court  In  Lamb  T.  James  by 
this  court,  misled  as  we  were  by  the  learned 
Judge  who  wrote  the  opinion,  is  shown  to 
have  been  wrong  because  a  recovery  of  the 
purchase  money  paid  was  allowed  in  that 
case,  would  not  the  construction  now  placed 
upon  It  by  the  supreme  court  be  wrong  for 
the  same  reason?  That  is  to  say,  while  the 
Illegality  of  the  contract  is  held  to  prevent 
the  recovery  of  money  paid  under  It,  will 
not  the  fact  that  money  is  voluntarily  paid, 
in  the  absence  of  grounds  for  equitable  re- 
lief, have  the  same  effect?  But  however 
this  may  be,  while  we  think  It  would  have 
been  better  If  the  supreme  court's  dedsion 
in  Lamb  ▼.  James  had  been  overruled  entire- 
ly, instead  of  limited,  we  must  accept  the  ez> 
Isting  construction  of  that  decision  as  an- 
nounced in  the  opinion  of  the  learned  chief 
justice  in  Cattle  Co.  v.  Bedford,  and  proceed 
to  dispiose  of  the  questions  at  Issue  in  accord- 
ance therewith.  We  therefore  overrule  the 
contention  that  W.  V.  Johnson  was  not  lia- 
ble on  his  warranty  because  of  the  alleged 
illegality  of  the  contract.  We  could  not  hold 
that  there  was  no  consideration  for  the  war- 
ranty, since  Johnson  received  over  $2,000  on 
the  faith  of  it  On  the  authority  of  Lamb  v. 
James,  as  construed  and  limited  by  the  su- 
preme court  In  Cattie  Co.  v.  Bedford,  we  feel 
constrained  to  hold  that  Mrs.  Johnson  was 
enUUed  to  recover  from  Adams,  Adams,  and 
Holloway,  although  no  recovoy  was  had 
against  her,  and  although  no  ground  of  eq- 
uity was  alleged,  the  money  paid  them  for 
the  land,  with  Interest  ss  specified  in  her 
second  assignment  of  error,  without  refer- 
ence to  whether  or  not  she  was  entitled  to  re- 
cover on  the  warranty. 

It  only  remains  to  determine  whether  the 
Blums  were  entitled  to  a  judgment  against 
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Mrs.  Johnson  as  well  as  against  her  hus- 
band. That  she  was  not  liable  on  her  war- 
ranty we  must  treat  as  settled  by  the  deci- 
sion of  our  supreme  court  in  Wadklns  t. 
Watson,  supra.  It  is,  however,  Insisted  in 
the  brief  of  the  Blums  that  they  were  enti- 
tled to  recover  from  Mrs.  Johnson  the  mon- 
ey paid  her  husband  for  her,  upon  the  ground 
that  the  land  was  a  part  of  the  public  do- 
main, and  therefore  no  consideration  for  the 
contract  of  purchase,  though  we  doubt 
whether  their  assignments  of  error  (1  and  2) 
were  ever  intended  to  raise  any  question 
other  than  that  of  liability  on  the  warranty. 
The  contention  presents  this  anomaly:  They 
acc^ted  the  warranty  of  W.  Y.  Johnson,  and 
have  recovered  a  Judgment  upon  it,  which, 
for  aught  we  know,  they  may  be  able  to  col- 
lect; and  yet  it  is  insisted  that  they  should 
also  have  a  Judgment  against  Mrs.  Johnson 
upon  the  ground  that  there  was  no  consider- 
ation for  the  contract  As  already  intimat- 
ed, it  Is  by  no  means  clear  that  the  money 
paid  would  have  been  recoverable.  In  the  alv 
sence  of  a  warranty  or  of  well-known  equi- 
table grounds  for  relief,  even  as  against  one 
not  under  disability;  and  we  know  of  no 
authority  for  bedding  a  married  woman  lia- 
ble in  this  state  in  such  case,— the  contract 
not  being  one  for  necessaries  or  for  the  ben- 
efit of  her  separate  estate,— and  none  has 
been  cited. 

Upon  the  findings  of  fact  made  by  the  dis- 
trict Judge,  which  we  adopt,  and  the  conclu- 
sions of  law  above  stated,  we  affirm  the  Judg- 
ment between  the  Blnms  and  the  Johnsons, 
but  reverse  and  here  render  the  Judgment 
between  Mrs.  Johnson  and  the  other  parties, 
•o  as  to  allow  her  to  recover  from  them  what 
was  paid  them  for  the  land,  with  interest 
from  the  date  of  payment,  as  stated  In  their 
second  assignment  of  error,  with  costs  ac- 
crning  on  that  branch  of  the  case  both  In  the 
court  below  and  In  this  court;  otho-  costs 
of  appeal  to  be  taxed  against  the  Jt^nsons. 


VON   OARLOWITZ   r.  BERNSTEIN. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  18, 

1902.) 

MASTER  AND  SERVANT— CONTRACT-EXPECTA- 
TION OF  LEGACY  —  HUSBAND  AND  WIPE  — 
SERVICES  TO  WIFE  — COMPENSATION  —  AP- 
PEAL—ASSIGNMENT  OF  ERROR. 

1.  Deceased  was  an  invalid  for  years,  and 
plaintiff  kept  iiouse  for  her  and  her  basband, 
and  nursed  and  cared  for  her  five  years,  until 
her  death.  The  husband  died  first,  willing 
all  his  property  to  deceased.  Plaintiff  receiv- 
ed no  compensation,  aud  deceased  left  no 
will.  Tliere  was  evidence  that  the  husband 
and  wife  both  repeatedly  stated  that  plaintiff 
had  to  do  everything  for  them,  that  they  could 
not  do  without  her,  and  that  everything  they 
had  was  to  go  to  her  on  their  death.  Held, 
tliat  a  finding  that  the  services  were  rendered 
in  expectation  of  a  leffncy,  induced  by  the  dec- 
larations of  deceased,  and  hence  that  plaintiff 
was  entitled  to  compensation,  was  justified. 

2.  In  an  action  against  the  estate  of  a  wife 
for    necessary    personal   services    rendered    to 


her,  it  is  not  necessary  to  show  that  her  hus- 
band was  unable  or  refused  to  pay  for  such 
services. 

3.  Where  plaintiff  kept  honse  and  nnrsed  and 
cared  for  an  invalid  wife  ander  promise  of  a 
legacy  wliich  was  not  given,  the  fact  that  the 
invalid's  husband  lived  with  her,  and  henc« 
necessarily  received  benefit  from  the  service, 
did  not  affect  plaintiff's  right  to  compensation 
from  the  wife's  estate. 

4.  An  assignment  complaining  of  a  verdict 
on  a  ground  not  called  to  the  attention  of  tli« 
trial  coui't  on  the  motion  for  new  trial  cannot 
be  considered. 

Appeal  from  district  court,  Tarrant  coun- 
ty;  Mike  E.  Smith,  Judge. 

Action  by  Rosa  Bernstein  against  C.  Von 
Carlowitz,  administrator  of  the  estate  of 
Minnie  Nolan,  deceased.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    AflSrmed. 

B.  W.  Floumoy  and  O.  Von  Carlowlts,  for 
appellant    (Tarlock  &  Oillesple,  for  appellee. 

STEPHENS,  J.  Appellant  the  adminis- 
trator of  the  estate  of  Minnie  Nolan,  de- 
ceased, was  sued  by  appellee,  Rosa  Bern- 
stein, a  sister  of  Minnie  Nolan,  who  claimed 
and  recovered  a  Judgment  for  $1,600  as  com- 
pensation for  personal  services  rendered  by 
her  as  housekeeper  and  nurse  for  Minnie 
Nolan,  the  wife  of  George  Nolan,  from  1894, 
or  prior  thereto,  to  the  death  of  Minnie  No- 
lan, in  December,  1809.  This  recovery  was 
sought  and  had  upon  the  ground  that  the 
services  were  rendered  in  pursuance  of  an 
agreement  with  George  and  Minnie  Nolan 
that  appellee  should  be  compensated  for  her 
services  by  will;  the  services  being  treated 
as  necessaries,  for  which  a  married  woman 
may  contract,  furnished  Minnie  Nolan,  who 
was  an  Invalid  during  that  period,  and  who 
finally  lost  her  mind,  and  died  without  mak- 
ing a  will,  but  to  whom  George  Nolan,  who 
died  a  few  months  before  she  died,  had 
willed  whatever  property  he  possessed. 

The  most  difficult  question  submitted  for 
our  determination  is  raised  by  the  fifth  as- 
signment of  error,  reading,  "The  court  erred 
in  not  setting  aside  the  verdict  of  the  jury 
for  the  reason  that  there  is  no  evidence  that 
Minnie  Nolan  ever  offered  to  compensate 
the  plaintiff  for  her  services,  and  that  the 
plaintiff  accepted  such  offer."  It  will  be  ob- 
served that  this  assignment  as  repeatedly 
held  by  our  supreme  court  raises  <mly  a 
question  of  law,— that  is,  whether  or  not  there 
was  any  evidence  of  an  agreement  to  com- 
pensate appellee  for  her  services,- and  not 
the  question  of  fact  whether  or  not  there 
was  sufficient  evidence  of  such '  agreement 
With  the  scope  of  the  inquiry  thus  limited, 
what  evidence  was  there  of  an  agreement 
that  appellee  should  be  compensated  by  will 
for  her  services?  True,  there  was  no  di- 
rect evidence  of  such  agreement;  but  owing 
to  the  deaths  of  the  Nolans,  and  of  the  con- 
sequent disqualification  of  ai^iellee  as  a  wit- 
ness to  prove  contracts  between  her  and  the 
deceased,  such  evidence  ^was  hanlljr  to  be 
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expected.  There  were,  however,  clrcnmstan- 
ces  tending  to  prove  the  agreement.  Both 
George  and  Minnie  Nolan  repeatedly  stated, 
in  sulistance,  and  sometimes  In  the  presence 
of  appellee,  that  she  had  to  do  everything 
for  them,  that  Minnie  Nolan  could  not  do 
without  her,  and  that  everything  they  had 
■was  to  go  to  her  at  their  death.  The  serv- 
ice rendered  was  such  as  equitably  entitled 
appellee  to  remuneration,  but  none  was  giv- 
en. The  Inference  is  not  an  unreasonable 
one  from  the  testimony  that  the  services 
were  rendered  in  the  ezi>ectatlon,  Induced  by 
the  declarations  of  the  deceased,  of  remu- 
neration by  legacy,  which  we  understand  to 
t>e  the  test  The  rule  on  this  subject  is  thus 
stated  by  Mr.  Beach  In  his  Modem  Law  of 
Contracts  (section  650):  "If  services  are  ren- 
dered in  expectation  of  remuneration  by  a 
legacy,  and  there  Is  nothing  in  the  conduct 
or  language  of  the  person  benefited  by  the 
services  to  Induce  such  an  expectation,  they 
are  deemed  voluntary  and  gratuitous.  Bat 
where,  from  the  circumstances  of  the  case, 
it  is  manifest  that  It  was  understood  by 
both  parties  that  compensation  should  be 
made  by  will,  and  none  is  made,  an  action 
lies  to  recover  what  the  services  were  rea- 
sonably worth."  For  a  further  discussion 
of  the  rule,  particularly  in  Its  bearing  ui)on 
the  question  where  services  are  rendered  by 
members  of  a  family  living  In  one  house- 
bold  to  each  other,  see  section  653,  Beach, 
Mod.  Oont.  See,  also.  Hart  y.  Hess,  41  Mo. 
441:  Robinson  v.  Kaynor,  28  N.  Y.  494;  Gra- 
ham r.  Graham's  Ex'rs,  34  Pa.  475;  Guild 
V.  Gnild.  15  Pick.  130;  Hudson  v.  Hndson 
(6a.)  13  S.  B.  583,  27  Am.  St  Rep.  270;  and 
Jones  T.  Jincey,  9  Grat  708,— all  cited  by 
counsel  for  appellee,— and  particularly  the 
Missouri  and  New  York  cases  cited. 

The  proposition  of  the  first  assignment  of 
error  (the  next  submitted  In  the  brief)  is; 
To  render  the  wife  liable  on  ber  contracts 
for  necessaries,  it  must  be  shown  that  the 
husband  was  unable  or  that  he  refused  to 
supply  them.  But  It  seems  to  have  been 
otherwise  ruled  in  this  state,  where  we  have 
a  statute  giving  the  wife  power  to  make 
such  contracts.  Hawkes  v.  Robertson  (Tex. 
Civ.  App.)  40  S.  W.  548,  and  cases  there  cited, 
and  Emerson  t.  Eneezell  (Tez.  Civ.  App.)  62 
S.  W.  661. 

The  verdict  was  objected  to  In  the  motion 
for  a  new  trial  as  being  excessive,  because 
compensation  was  allowed  for  services  ren- 
dered George  as  well  as  Minnie  Nolan,  and 
this  contention  Is  renewed  In  the  fourth  as- 
signment of  error;  but  It  must  be  overmled, 
because.  In  the  very  nature  of  this  case,  It 
was  Impossible  to  render  the  required  serv- 
ices to  the  latter  without  some  benefit  ac- 
cruing to  the  former. 

The  remaining  assignment  submitted  In 

the  brief  complains  of  the  verdict  upon  a 

ground  not  brought  to  the  attention  of  the 

trial  court  In  the  motion  for  new  trial,  and, 
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according  to  a  well-settled  mle  of  practice, 
could  not  therefore,  be  entertained  by  this 
court. 
Judgment  affirmed. 


LEAVITT  T.   BKAZELTON  et  sL 

(Court  of  GivU  Appeals  of  Texas.     Jan.  U^ 
1902.) 

ACmONS-CITATION— FIIilNO    PBTITION-JUDO- 

MBNT  BY  DEFAULT— WBIT  OF 

BRROR-TIMB. 

1,  Under  1  Snylee'  Ann.  Oiv.  St  art  1214, 
requiring  that  the  citation  in  an  action  give  the 
true  date  of  filing  the  petition,  a  judgment  en- 
tered by  default,  where  the  citation  stated  the 
petition  was  filed  on  the  29th  day  of  July, 
when  it  was  in  fact  filed  May  29th,  should  be 
vacated. 

2.  Under  1  Sayles*  Ann.  Civ.  St  art.  1402, 
providing  that  a  writ  of  error  may  be  sned  out 
within  one  year  after  a  judgment  sought  to 
be  reviewed  is  entered,  when  the  petition  and 
bond  for  the  writ  are  filed  within  the  year,  it 
is  in  time,  though  the  writ  is  not  served  ontil 
after  the  year  has  elapsed. 

Error  from  Jones  county  court;  J.  C.  Phil- 
lips, Judge. 

Action  by  Brazelton  &  Johnson  against 
W.  H.  Leavitt  From  a  judgment  by  de- 
fault In  favor  of  plaintiffs,  defendant  brings 
error.    Reversed. 

C.  0.  Ferrell,  for  plaintiff  In  error.  War- 
ren &  Webb,  for  defendants  In  error. 

HUNTER,  J.  This  was  a  Judgment  final 
by  default  upon  a  verified  account  for  $212.- 
92,  rendered  by  the  county  court  of  Jones 
county  on  the  3d  day  of  July,  1900,  In  favor 
of  Brazelton  &  Johnson  against  the  plain- 
tiff In  error,  and  on  the  Ist  day  of  July, 
1901,  plaintiff  in  error  filed  his  petition  and 
bond  for  writ  of  error,  caused  citation  to  be 
Issued  thereon,  and  it  was  served  on  defend- 
ants In  error  on  the  20th  day  of  July,  1901. 
The  original  petition  In  the  suit  was  filed 
May  29th  (no  year  given).  Citation  was 
dated  "29th  day  of  July,  1900,"  and  com- 
manded the  sheriff  or  any  constable  of  Jones 
county  to  summon  the  defendant,  W.  H. 
Leavitt,  "to  be  and  appear  before  the  honor- 
able coimty  court  of  Jones  county,  Texas, 
at  the  next  regular  term  thereof  to  be 
holden  at  the  court  house  in  Anson  on  the 
first  Monday  In  July,  A.  D.  1900,  then  and 
there  to  answer  the  plaintiffs'  petition  filed 
In  a  suit  in  said  court  on  the  29th  day 
of  July,  1900,  wherein  Brazelton  &  John- 
son are  plaintiffs  and  W.  H.  Leavitt  is  de- 
fendant; file  number  of  said  suit  being  No. 
193."  If  It  was  indorsed  when  Issued,  the 
Indorsement  was  not  copied  In  the  record. 
The  return  of  the  sheriff  indorsed  thereon  Is 
as  follows:  "Came  to  hand  the  Ist  day  of 
June,  A.  X>.  1900,  at  4  o'clock  p.  m.,  and  exe- 
cuted Ist  day  of  June,  1900,"  etc.  The  July 
term  of  the  county  court  began  on  July  2, 
1900,  and  Judgment  by   default  final  was 
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rendered  July  3,  ISOO.  The  able  counsel  tor 
plaintiff  In  error  makes  but  one  assignment 
of  error,  and  that  Is,  in  effect,  that  the  cita- 
tion did  not  glTe  the  true  date  of  flling  the 
petition,  as  required  by  statute  (1  Saylea' 
Ann.  Olv.  St.  art  1214),  but  another  and  dif- 
ferent date.  This  assignment  must  be  sus- 
tained. We  held  in  Dunn  t.  Hughes,  36  S. 
W.  1084,  that  this  provision  of  this  article 
was  mandatory,  and  must  be  substantially 
complied  with;  otherwise  the  defendant  Is 
not  required  to  answer.  See,  also.  Spence  y. 
Morris  (Tex.  Civ.  App.)  28  S.  W.  405.  The 
Judgment  In  this  case  will  therefore  have  to 
be  reversed. 

Defendants  in  error  insist  that,  because 
service  of  citation  in  error  was  not  obtained 
until  more  than  one  year  after  the  Judgment 
was  rendered,  we  have  no  Jurisdiction  of 
this  case.  But  we  overrule  this  contention, 
as  the  writ  we  think,  most  be  considered  as 
"sued  out"  when  the  petition  for  writ  of 
error  and  bond,  or  afSdavit  in  iieu  thereof, 
are  filed  with  the  clerk  of  the  court  render- 
ing the  Judgment  1  Sayles'  Ann.  Civ.  St 
art  1402. 

Because  of  the  defect  In  the  citation  above 
noticed,  the  Judgment  Is  reversed,  and  the 
cause  remanded. 


TEXAS  CENT.  R.  CO.  t.  WAIXER  et  nx. 

(Court  of  CivU   Appeals   of  Texas.     Jan.   18, 
1002.) 

INJtJHT  TO  EMPLOYfi  —  NEOLmENCB  —  BRAKE 
BBAMS— HEIGHT  FROM  GROUND. 


h 


It  was  not  neKllKence  for  a  railroad  com- 
lany  to  fail  to  equip  its  cars  with  brake  beams 
ting  high   enough  to  pass  over  a  brakeman 
lying  on  the  ground  between  the  rails. 

Appeal  from  district  court,  Erath  county; 
W.  J.  Oxford,  Judge. 

Action  by  J.  M.  Waller  and  wife  against 
the  Texas  Central  Railroad  Company.  From 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

Martin  &  George  and  L.  W.  Campbell,  for 
appellant  Capps  &  Contey,  Daniel  &  Keith, 
and  Theodore  Mack,  for  appellees. 

HUNTER,  J.  This  suit  was  brought  by 
the  appellee  and  bis  wife  to  recover  dam- 
ages from  the  appellant  occasioned  by  the 
alleged  negligent  killing  of  their  son,  aged 
25  years,  at  Cisco,  Tex.,  on  April  11,  1899, 
and  who  was  in  the  employment  as  brake- 
man.  The  negligence  alleged  was  the  bad 
condition  of  the  track  at  the  place  he  was 
killed,  and  the  negligent  and  improper  con- 
struction of  the  car  which  run  over  and 
killed  him,  and  the  negligence  of  the  en- 
gineer, fireman,  and  other  employes  of  the 
train.  The  evidence  tended  to  prove  that 
the  train  crew  were  switching  cars  by 
"kicking"  them  back  on  the  side  track;  that 


the  side  track  was  rough,  caused  by  the  sink- 
ing of  the  dirt  between  the  ties,  so  as  to 
leave  the  ties  several  inches  above  the' 
ground  between  them.  A  car  was  "kicked" 
back,  and  was  moving  at  the  rate  of  about 
five  or  six  miles  an  hour,  when  the  deceased 
went  on  the  track  in  front  of  it  in  order  to 
place  a  coupling  pin  in  the  drawhead,  which 
had  fallen  from  another  car,  and  stood  In 
the  middle  of  the  track  until  the  car  came 
near  enough  to  place  the  pin  in  the  draw- 
head,  running  backwards  to  keep  the  car 
from  knocking  him  down,  and  attempted  to 
leave  the  track,  when  his  foot  It  seems, 
struck  a  tie,  and  he  fell,  and  in  his  effort  to 
rise  the  car  struck  him,  and  knocked  him 
down,  and  passed  over  him,  the  brake  beam 
thereof  rolling  him,  and  crushing  him  to 
death.  The  evidence  tends  also  to  show  that 
this  car  was  an  old  type  of  freight  car,  not 
much  In  use  now,  and  that  the  iirake  beams 
thereof  hung  lower  than  they  do  as  a  rule 
on  moi-e  modem  cars;  that  they  hung  with- 
in about  3%  Inches  of  the  top  of  the  ralU 
But  the  only  rule  of  the  master  car  builders 
on  the  subject  Is,  as  the  evidence  tends  to 
show,  that  the  beam  shall  not  hang  lower 
than  214  inches  above  the  top  of  the  ralL 

On  the  trial  the  court  charged  the  Jury  as 
follows:  "Or  If  you  find  and  believe  from 
the  evidence  that  the  said  John  Waller  was 
knocked  down  by  said  car,  and.  that  he  could 
not  escape  Its  passing  over  him  after  being 
BO  knocked  down,  and  that  he  then  lay  flat, 
with  his  face  to  the  ground,  for  the  said  ear 
to  pass  over  him;  and  if  you  further  find 
and  believe  from  the  evidence  tbat  the  brake 
beam  upon  said  car  came  so  low  and  close 
to  the  track  that  it  caught  and  crushed  said 
John  Waller,  and  thereby  killed  him;  and  if 
you  further  find  and  believe  from  the  evi- 
dence that  the  closeness  to  the  ground  to 
which  said  brake  beam  hung  on  said  car 
constituted  a  defect  in  said  car,  and  that 
said  defect  (If  you  find  it  was  a  defect)  in 
said  car  was  the  direct  and  proximate  cause 
of  the  injuries  which  resulted  in  John  Wal- 
ler's death;  and  you  further  find  that  it  con- 
stituted negligence  in  defendant  to  permit 
the  use  of  said  car  with  such  brake  beam; 
and  if  you  further  find  and  believe  from  the 
evidence  that  said  Waller  was  not  Informed 
and  did  not  know  of  said  defect  in  said  car 
which  caused  his  death  (If  you  find  tbat  it 
did  80  and  was  a  defect);  and  you  further 
find  and  believe  that  in  going  In  front  of 
said  car  at  the  time  and  place  and  under 
the  circumstances  said  Waller  went  in  front 
of  same  was  such  as  an  ordinarily  pmdent 
brakeman  would  have  done  under  the  same 
or  similar  circumstances;  and  you  farther 
find  that  the  plaintiffs  were  damaged  by  his 
death,"  etc.,— "you  will  find,  for  the  plain- 
tiffs." 

Appellant  contends  that  this  charge  was 
error,  "because  the  defendant  company  is 
not  required  to  construct  its  brake  beams  in 
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Mich  a  way  as  that  they  will  pass  over  per- 
sons lying  upon  the  track,  and  the  defendant 
company  would  not  be  gnllty  of  negligence 
in  failing  to  so  construct  Its  cars;  and  be- 
cause ft  was  not  contemplated  by  the  bnild- 
ers  of  railroad  cars  that  any  prudent  pet^ 
son  would  ever  place  himself  upon  the  track 
and  He  down  for  the  purpose  of  permitting 
such  cars,  and  brake  beams  attached  thereto, 
to  pass  over  them;  and  because  there  Is  no 
law  regolring  any  standard  height  to  brake 
beams,  and  no  law  requiring  them  to  be 
sufficiently  high  above  the  track  or  the  ties 
to  permit  them  to  pass  over  persons  lying 
upon  the  track." 

We  think  this  assignment  will  have  to  be 
(sustained.  Car  builders  are  not  required  to 
fix  their  brake  beams  high  enough  to  pass 
over  i>ersoiis  who  may  fall  upon  the  rail- 
road track,  any  more  than  they  should  make 
them  light  enough  not  to  cut  ofT  a  man's  leg 
if  they  should  happen  to  run  over  it  They 
are  bnOt  with  the  view  of  bearing  burdena 
and  carrying  them  safely,  and  the  brakes 
are  constructed  and  placed  where  tbey  will 
be  most  efficient  in  stopping  the  car  when 
necessary  to  apply  them.  Persons  must  not 
place  themselves  where  they  will  be  knock- 
ed down  and  mn  over  by  cars.  If  they  do, 
in  cases  where  they  are  not  ordered  th««^ 
or  where  their  duty  does  not  require  thera 
to  go  there,  they  assume  the  risk  of  being 
injured  by  the  brake  beams  if  tbey  are 
knocked  down  or  fall  down  and  the  car 
passes  over  them.  Unless,  therefore,  the  ap- 
pellant was  guilty  of  negligence  in  some  otbp 
er  respect  besides  the  piaelng  of  the  brake 
beam  where  it  was,  it  is  not  liable  for  the 
Injury  complained  of,  and  the  learned  court 
below  erred  in  submitting  this  issue  to  the 
jury,  and  in  allowing  a  recovery  on  that 
ground. 

The  third  assignment  complains  of  the  ad- 
mission  of  liie  evidence  of  A.  O.  HawklD% 
drawn  out  by  appellees  on  cross-examina- 
tion, to  the  effect  as  follows:  "Q.  Was  nnt 
the  engineer  reckless,  and  did  he  not  have 
the  reputation  of  being  a  reckless  engineer? 
A.  1  never  considered  him  so.  Q.  Had  he  not 
killed  three  men  before  this?  A.  I  don't  re- 
member how  many  have  been  killed  by  this 
train.  There  was  one  I  remember  In  par- 
tlcnlar."  This  was  objected  to  because  It 
was  "Immaterial,  and  calculated  to  prejudice 
the  rights  of  defendant  with  the  Jury,"  We 
think  this  objection  was  well  taken.  There 
was  no  allegation  of  recklessness  of  the  en- 
gineer, and  the  examination  in  chief  did  not 
require  or  permit  such  questions  to  be  asked. 
The  evidence  was  plainly  calcnlated  to  preju- 
dice the  minds  of  the  Jury  against  the  de- 
fendant, and  was  not  admissible  under  the 
allegations  of  the  petition. 

Wc  find  no  other  material  ator  in  the  rec- 
ord, but,  because  the  court  erred  in  giving 
the  cbarge  and  admlttlni;  the  evidence  afore> 
fsnid.  the  judgment  Is  reversed,  and  the  canse 
romnnded  for  a  new  triaL 


OnNMINGHAM  et  al.  v.  FT.  WORTH  &  D. 

a  BY.  OO. 

(Court  of  dvil  Appeals  of  Texas.     Jan.   18, 

1902.) 

RAILROADS— NEaLIOBNCS-ASSUMmON  OP 
RISK— TRBSPASSBR  ON  FRSIOHT  TRAIN. 
As  a  freight  train  was  running  through  a 
town  at  the  rate  of  12  or  15  miles  an  hour,  a 
man  was  discovered  by  the  conductor  on  the 
rear  steps  of  the  caboose,  just  in  the  act  of  get- 
ting off.  Immediately  after  the  discovery,  and 
before  anything  could  be  done  to  prevent,  the 
man  jumped,  or  fell  off,  and  was  killed.  While 
the  engine  was  taking  water  at  a  watering  sta- 
tion over  two  miles  from  the  town,  the  pump 
tender  saw  this  man  in  a  badly  intoxicated  con- 
dition standing  near  the  train,  but  did  not  see 
him  get  on,  or  know  of  his  intention  to  do  so. 
None  of  the  train  men  saw  him  until  he  was 
so  discovered  by  the  conductor.  Ths  train 
was  not  permitted  to  carry  passengers.  Held, 
that  deceased  voluntarily  assumed  the  risk  of 
the  circumstances,  and  no  negligence  on  the 
part  of  the  railway  employia  was  shown. 

Appeal  from  district  court  Wise  county; 
J.  W.  Patterson,  Judge. 

Action  by  Mary  Lk  Cnnnlngliam  and  an- 
other against  the  Ft  Worth  &  Denver  City 
Railway  Company.  From  a  Judgment  for  de- 
fendant plaintiffs  appeal.    Affirmed. 

Bnlleck  ft  Ba^am,  for  appellants.  Stan- 
ley, Spooots  A  Thompson,  for  appellee. 

CONNER,  O.  J.  This  Is  a  aatt  f«>  dam- 
ages by  the  widow  and  child  of  Louis  B. 
OnnwingtiHin  tor  his  death,  caused  by  the 
alleged  negligence  of  appeUee.  Upon  the  tri- 
al, and  at  the  conduslon  of  tbe  evldoice, 
the  court  gave  peremptory  Instruction  to  the 
jury  to  return  a  Terdiet  for  appellee.  This 
was  done,  and  Jndgmoit  entered  accordingly, 
and  the  aole  question,  presented  on  this  ap- 
peal Is  whether  there  was  any  evidence  of 
negligmce  oa  the  inrt  of  the  appellee-  which 
authorised  tlis  snbmlssloa  of  the  issue  to  the 
jury. 

It  appears  that  the  deceased  either  fell  or 
Jimiped  off  the  rear  platfornL  of  the  caboose 
attached  to  the  rear  end  of  a  through  freight 
tiain  while  It  was  going  at  the  rate  ot  12 
or  15  miles  an  hour  through  the  station  of 
Alvord,  Wise  county,  whoe  the  deceased 
lived  at  the  time,  and  that  he  was  thereby 
injured  so  that  be  afterwards  died.  We  will 
not  Incumber  our  conclusions  by  setting  out 
the  testimony  in  full,  but  deem  it  sufficient 
to  say  that  it  has  been  carefully  considered, 
and  that  we  find  no  such  evidence  as  re- 
quired the  submission  of  the  issue  of  neg- 
ligence to  the  jury.  It  Is  undisputed  that  by 
the  rules  of  the  company  passengers  were  not 
allowed  upon  the  train  In  question;  that  the 
conductor  and  brakeman  were  stationed  at 
their  respective  stations  of  duty,  and  they 
both  testify  positively  that  tbey  were  not 
aware  that  Cunningham  was  aboard.  Nor  Is 
there  material  conflict  In  their  testimony  to 
the  effect  that  Cunningham  was  not  discov- 
ered or  seen  by  the  operatives  until  just> 
about  the  time  he  jumped  or  fell  off  Um^ 
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lower  step  of  the  rear  end  of  tbe  caboose, 
and  until  it  was  too  late  to  have  algnaled 
the  engineer  and  caused  any  material  abate- 
ment in  the  speed  of  the  train.  The  evidence 
tends  to  show  that  the  deceased  was  drunk 
or  drinking,  and  had  boafded  the  train  at  a 
pump  or  watering  station  2^^  miles  from  Al- 
Tord,  while  the  engine  was  taking  water, 
and  that  before  the  train  started  the  con- 
ductor walked  around  and  upon  the  rear  end 
of  the  caboose,  and  there  remained  until 
after  the  train  had  passed  the  pumping  sta- 
tion. It  is  Insisted,  in  effect,  that  therefore 
the  conductor  must  have  seen  Cunningham 
and  observed  his  condition,  and  become  ef- 
fected with  the  duty  of  caring  for  him,  and 
of  seeing  that  he  got  off  without  injury. 
The  evidence  referred  to  may  raise  a  sus- 
picion of  this  purport,  but  we  regard  it  as  al- 
together too  inconclusive  in  its  nature  to 
raise  the  issae.  The  pumper  is  the  only  per- 
son who  testifies  that  he  saw  Cunningham 
at  the  pumping  station,  bat  he  further  tes- 
tifies that  be  did  not  see  him  get  on  ttie 
train.  The  last  time  the  pumper  saw  him  he 
was  some  four  or  five  car  lengths  from  the 
caboose,  and  nothing  appears  In  the  testi- 
mony evidencing  Cunningham's  purpose  to 
then  become  a  passenger.  Just  how  or  when 
Cunningham  attained  his  position  on  the  rear 
end  of  the  caboose  is  meee  conjecture.  He 
may  have  done  so  after  the  conductor  entered 
the  caboose  and  shut  the  door,  or  may  have 
boarded  one  of  tlie  forward  cars  and  walked 
back  after  the  train  started;  but,  however 
this  was,  the  positive  testimony  of  the  a^ 
eratlves  of  the  train  that  they  did  not  see 
him  get  on  is  uncontradicted,  and  no  attempt 
to  Impeach  the  witnesses  was  made.  Be- 
sides, there  was  no  pleading  authorizing  a 
finding  of  negligence  on  the  ground  that  Cnn- 
ninghaim  was  so  drunk  that  he  could  not 
care  for  himself  and  safely  ride  on  the  rear 
platform,  and  that  therefore  the  conductor, 
In  the  exercise  of  ordinary  care,  should  have 
taken  him  inside  or  safely  put  him  off.  Fur- 
thermore, if  it  be  conceded  that  the  opera- 
tives knew  of  his  {Mresence  and  position  on 
the  train,  we  fail  to  find  any  evidoice  that 
the  conductor  or  brakeman  knew,  or  could 
have  known  in  time  to  have  avoided  the  in- 
Jury,  of  Cunningham's  intention  to  get  ofT  at 
Alvord.  After  such  intention  was  manifest, 
the  conductor  and  rear  brakeman  both  tes- 
tify, without  contradiction,  that  It  would 
have  been  Imimsslble  to  have  signaled  the 
engineer  and  abated  the  speed  of  the  train 
before  the  deceased  Jumped  off.  Cunning- 
ham was  clearly  a  trespasser,  in  any  view 
of  the  case,  and  the  pleadings  and  the  evi- 
dence developed  no  such  case  as  required  ap- 
pellee's servants  to  exercise  diligence  to  dis- 
cover his  presence  on  the  train,  or  to  care 
for  his  safety  while  thereon,  and  certainly 
failed  to  show  a  case  of  discovered  peril  with 
negligence  thereafter  to  avoid  the  injury. 
The  deceased  seems  to  have  voluntarily  as- 
sumed the  risk  of  Injury  arising  from  the  clr- 


cmnstances,  and  we  think  it  Is  clear  that  the 
action  of  the  court  in  giving  the  peremptory 
instruction  must  be  affirmed.  Railroad  Co.  v. 
Shetter  (Tex.  Sup.)  59  &.  W.  633,  and  EaU- 
road  Co.  v.  Haltom  (Tex.  Snp.5  S5  S.  W.  625; 
Rodriguez  v.  Railroad  (30.  (Tex.  Civ.  App.)  M 
B,  W.  1005. 
Judgment  affirmed. 


MASS  et  aL  t.  BROMBBRQ. 

(Court  of  CirU  Appeals  of  Texas.     Jan.  17, 
1902.) 

H08BAND  AND  WIFB-COIfMUNITT  PROPESTT 
— HOHBSTEAD-CONVETANGB  BT  HUSBAND- 
VALIDITT  —  RATIFICATION  BT  WIPE  —  AD- 
VBRSEi  POSSESSION— FL.EADINQ— BEST  EVI- 
DENCE. 

1.  A  petition  in  trespass  to  try  title  alleged 
a  purchase  by  plaintiff  from  decedent  of  110 
acres  of  land  out  of  a  310-acre  homestead,  an 
agreement  by  decedent  that  the  110  acres 
should  be  taken  off  the  south  end  of  the  310 
acres,  and  the  death  of  decedent.  Held,  the 
parol  agreement  by  decedent  as  to  what  partion 
of  the  810-acre  tract  shonld  be  held  by  plain- 
tiff under  his  deed  for  110  acres  was  a  valid 
agreement  for  partition,  and  it  was  unneces- 
sary to  allege  a  formal  designation  of  the 
homestead  pnor  to  decedent's  death. 

2.  A  deed  by  a  husband  of  an  undivided  110 
acres  out  of  a  SlO-acre  tract  owned  by  bim  and 
his  wife  as  community  property,  and  occupied 
by  them  as  a  home,  will  pass  the  title  there- 
to, though  the  wife  does  not  Join  ther^n. 

5.  A  parol  agreement  by  a  nnsband,  who  has 
conveyed  an  undivided  110  acres  of  land  oat  of 
a  SlQ^acre  homestead  owned  by  him  and  his 
wife  as  community  property,  that  the  purchas- 
er shall  take  Ms  110  acres  out  of  a  certain 
part  of  the  property,  where  not  made  in  fraud 
of  tiie  homestead  rights  of  the  wife,  is  valid. 

4.  The  wife,  being  the  only  person  who  can 
attack  the  agreement  as  afcecting  her  home- 
stead rights,  is  fully  authorised  after  her  hus- 
band's death  to  ratify  It,  and  to  accept  her 
homestead  out  of  the  remaining  land. 

6.  A  deed  conveying  "110  acres  of  land,  it 
being  part  of  my  homestead  tract  of  land, 
which  contains  310  acres,"  etc,  and  accarately 
describing  the  SlO-acre  tract,  is  not  objection- 
able for  insaffldency  of  description  of  the  tract 
conveyed,  but  grants  an  undivided  110  acres 
In  the  land,  reserving  in  the  grantor  the  right 
to  select  200  acres  as  his  homestead. 

6.  Where  decedent  conveyed  110  acres  out 
of  his  SlO-acre  homestead  to  plaintiff,  and  sub- 
sequently agreed  that  he  should  take  his  110 
acres  from  the  south  end  of  the  tract,  and 
suclt  agreement  was  ratified  by  decedent's  wife, 
any  possession  had  by  the  wife  and  children 
subsequent  thereto  of  any  portion  of  the  110 
acres  so  selected  was  not  under  and  by  virtne 
of  the  deed  to  decedent,  since  decedent's  title 
had  passed  to  plaintiff;  and,  where  no  other 
deed  to  the  wife  and  children  was  shown,  they 
could  only  claim  title  by  adverse  possession  un- 
der the  10-year  statute  of  limitations,  if  at  all. 
and  in  no  event  to  more  than  that  portion  of 
the  110  acres  actually  occnpied  by  them. 

7.  In  trespass  to  try  title,  thourii  the  ap- 
parent weight  of  evidence  sustained  defendants' 
contention  that  they  had  held  a  small  portion 
of  the  land  adversev  to  plaintiff  for  more  than 
ten  years,  testimony  that  two  of  the  defend- 
ants had  stated  within  less  than  10  years  that 
all  the  laud  in  their  Indosure  daimea  by  plain- 
tiff belonged  to  him  was  suffident  to  sustain 
a  finding  that  defendants'  holding  of  sneh 
land  was  not  adverse. 

8.  Where  the  testimony  of  a  witness  con- 
victed of  felony  la  objected  to,  tesUmony  of  a 
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third  person  that  he  procnred  a  pardon  for 
Bnch  witness,  and  had  read  the  same,  and  that 
it  restored  witness  to  all  rights  of  citizenship, 
was  inadmissible,  because  not  the  best  eri- 
dence  of  the  extent  and  character  of  the  par- 
don. 

Appeal  from  district  court,  Houston  conn, 
ty;  John  Young  Goocb,  Judge. 

Action  by  H.  Bromberg  against  Rose  Mass 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

J.  W.  Madden,  for  appellants.  Moore  & 
Newman,  for  api>ellee. 

PLEASANTS,  J.  This  Is  an  action  of  tres- 
pass to  try  title,  brought  by  appellee  against 
the  appellants,  to  recover  a  tract  of  110  acres 
of  land,  a  part  of  the  David  Childers  310- 
acre  survey.  In  Houston  county.  The  trial 
hi  the  court  below  resulted  In  judgment  In 
favor  of  appellee  for  the  land  sued  for,  from 
which  judgment  this  appeal  Is  prosecuted. 

Briefly  stated,  the  material  facts  proven 
on  the  trial  are  as  follows: 

In  1883  Dick  Mass,  who  Is  now  dead,  and 
the  appellant  Rose  Mass  owned,  as  commu- 
nity property,  the  David  OhUders  310-acre 
sarvey,  in  Houston  county,  on  which  they 
had  established  their  home.  On  November 
22.  1883,  Dick  Mass,  for  a  consideration  of 
$100  cash  paid  to  him  by  appellee,  conveyed 
to  appellee  110  acres  out  of  said  310-acre 
survey,  expressly  reserving  In  said  deed  a 
homestead  of  200  acres.  The  description  of 
the  land  conveyed  contained  in  the  deed  Is 
as  follows:  "One  hundred  and  ten  acres  of 
land;  it  being  a  part  of  my  homestead  tract 
of  land,  which  contains  310  acres,  and  the 
said  110  acres  being  the  balance  over  and 
above  a  200-acre  homestead.  Bald  land  Is 
situated  In  Houston  county,  Texas,  about  18 
miles  S.  E.  of  the  town  of  Crockett,  and  Is 
knovra  as  the  'David  Childers  Headright 
Survey,'  and  the  same  on  which  I  now  re- 
side; and  for  further  particulars  reference 
to  the  patent  will  show."  It  was  agreed  be- 
tween said  Dick  Mass  and  appellee  at  the 
time  the  deed  was  executed,  or  just  after  its 
execution,  that  the  110  acres  conveyed  by 
the  deed  should  be  taken  off  the  south  end 
of  the  310-acre  tract  This  deed  was  re- 
corded on  November  23,  1883,  in  the  deed 
records  of  Houston  county,  and  appellee  has 
paid  the  taxes  on  said  110  acres  regular- 
ly ever  sbice  his  purchase  of  same.  The 
110  acres  were  not  surveyed  prior  to  the 
death  of  Dick  Mass,  which  occurred  in  Au- 
gust, 1884.  On  September  14,  1885,  appel- 
lant Rose  Mass  executed  the  following  writ- 
ten agreement: 

"The  State  of  Texas,  County  of  Houston. 
— ECnow  all  men  by  these  presents,  that  I, 
Rose  Mass,  the  surviving  wife  of  Dick  Mass, 
dec'd,  have  this  day  selected  out  of  310  acres 
of  land  my  200  acres  as  a  homestead,  and 
agree  that  Mr.  M.  Bromberg  may  survey 
the  amonnt  of  land  his  deed  calls  for,  so  as 
to  respect  my  Improvements  as  much  a* 


possible,  respecting  house  and  cleared  land. 
I  agree  that  the  surveyor  of  Houston  county, 
Texas,  may  at  any  time  proceed  to  survey 
same.  In  making  this  selection  it  Is  ex- 
pressly understood  that  I  do  not  grant  or 
transfer  or  convey  any  title  that  myself,  or 
any  one  of  my  heirs,  or  any  one  else,  may 
have  In  the  matt»  of  and  concerning  said 
hind,  but  only  select  my  homestead  in  order 
that  same  may  be  divided  according  to  law, 
and  same  be  settled.  Witness  my  hand  this, 
the  14th  day  of  September,  A.  D.  1885. 

bet 

"[Signed]  Rose    X    Mass. 

muk 
"Attest: 
"R.  I*  Warren. 

hit 
"Was    X    Wortham.* 


In  pursuance  of  this  agreement  and  the 
prior  agreement  made  with  Dick  Mass,  ap- 
pellee had  his  110  acres  surveyed  off  the 
south  end  of  the  310-acre  tract.  As  so  sur- 
veyed, the  110  acres  contains  from  IS  to  80 
acres  of  land,  which  had  been  Inclosed  by 
Dick  Mass,  and  a  few  acres  of  which  had 
been  cultivated  by  the  appellants  and  tne 
said  Dick  Mass  prior  to  the  execution  of 
said  deed.  The  110  acres  would  have  includ- 
ed more  of  the  inclosed  and  cultivated  land 
If  taken  out  of  any  other  part  of  the  310- 
acre  tract.  The  north  line  of  the  110-acre 
tract  runs  within  20  or  30  steps  of  the  house 
In  which  appellants  lived,  and  have  lived 
ever  since  Dick  Mass  purchased  the  prop- 
erty; and  when  this  line  was  run  an  old 
stable  and  crtb  were  found  to  be  south  of 
the  line,  and  on  the  110-acre  tract;  but 
these  Improvements  were  moved  by  appel- 
lants after  the  surrey  was  made,  and  placed 
on  the  200-acre  tract.  The  appellants  Iss 
and  Jack  Mass  are  the  children  of  Dick 
Mass,  deceased;  the  said  Jack  Mass  being 
not  yet  21  years  old.  Appellants  have  paid 
taxes  on  the  whole  of  the  310-acre  tract,  and 
have  had  possession  of  a  portion  of  said  110- 
acre  tract  ever  since  the  death  of  Dick  Mass. 

The  trial  court  finds  in  his  conclusions  of 
fact  that  the  possession  of  the  part  of  the 
110-acre  tract  which  has  been  held  by  the 
appellants  since  said  tract  was  surveyed  has 
not  been  adverse  to  the  title  of  appellee,  and 
the  evidence  in  the  record  is  sufficient  to 
sustain  this  finding. 

The  first  second,  third,  and  fourth  assign- 
ments of  error  assail  the  ruling  of  the  trial 
court  in  not  sustaining  defendants'  excep- 
tions to  plaintiff's  petition.  The  petition  ex- 
cepted to  contains  all  the  necessary  allega- 
tions of  a  petition  in  an  action  of  trespass  to 
try  titie,  and,  in  addition  thereto,  alleges 
the  purchase  by  plaintiff  from  Dick  Mass 
Of  110  acres  of  land  out  of  the  310-acre  sur- 
vey; the  agreement  by  said  Dick  Mass  that 
said  110  acres  should  be  taken  off  the  south 
end  of  said  310-acre  tract;  the  death  of 
Dick  Mass;  the  subsequent  agreement  ot 
Rose  Mass  that  said  110  acres  should  be  sur- 
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▼«yed  off  the  aouth  end  of  aald  810-acre 
tract,  In  accordance  with  the  prior  agree- 
ment of  her  aald  husband;  and  the  ratiflca- 
tiou  of  said  partition  by  all  of  the  defend- 
ants, by  removing  their  improvements  off 
said  llO^cre  txa«t  as  so  tnirveyed  and  deslg- 
uated.  The  exceptions  urged  to  this  petition 
were:  First,  that  it  talis  to  show  that  the 
110  acres  of  land  from  which  plaintiff  dalms 
to  have  beeo  ejected  is  the  same  laud  con- 
veyed to  lilm  by  Dick  Mass;  second,  It  does 
not  show  what  land  was  reserved  in  said 
deed  as  a  homestead,  nor  does  it  show  that 
the  homestead  of  said  Dick  Mass  and  these 
appellants  had  been  designated  and  set  apart 
by  him  at  the  date  of  said  deed  for  110 
acres,  but  same  appears  to  have  been  done 
subsequent  to  the  execution  of  said  deed, 
and  is  not  shown  to  have  been  done  by  legal 
.(Luthorlty;  third.  It  Is  not  shown  whetb^ 
the  land  was  the  separate  property  of  Dick 
Mass,  or  the  community  proper^  of  said 
Dick  aod  Rose  Mass,  aer  is  it  shown  wheth- 
er said  Bak  Mass  ever  adnilnl8ta«d  upon 
the  estate  of  Dick  Mass,  or  qualified  as  the 
survlTor  of  the  community,  or  was  other- 
wise legally  authorized  to  make  the  agree- 
ment set  op  in  tiie  petition;  fourth.  It  is  not 
shown  how,  where,  when,  or  In  what  man- 
ner said  alleged  agreement  was  ratified  by 
the  defendants.  We  are  of  opinion  that  the 
trial  court  properly  overruled  all  of  these 
exceptions.  The  deed  from  Dick  Mass  to 
tdaintiSr,  as  set  out  in  the  petition,  conveyed 
only  an  undivided  int^est  of  110  acres  in 
the  310«.cre  tract  and  it  clearly  appears 
from  the  petition  that  the  land  from  which 
plaintiff  was  ejected  is  the  land  obtained 
by  him  tbronsh  the  deed  from  Dick  Mass, 
and  tke  alleged  partition  agreements  be- 
tvreen  plaintiff  and  the  said  Dick  and  Rose 
Mass.  The  parol  agreement  of  Dick  Mass 
as  to  what  portion  of  the  810-acre  tract 
shouM  be  heiid  by  plaintiff  under  his  deed 
for  110  acres  was  a  valid  agreement  for  par- 
tition of  the  land,  and  it  was  unnecessary 
for  the  petition  to  allege  a  formal  designa- 
tion of  the  homestead  prior  to  the  death  of 
Dick  Mass.  It  was  not  required  of  plaintiff  to 
show  whether  the  land  conveyed  to  him  by 
Dick  Mass  was  community  property,  or  the 
separate  propei-ty  of  said  Dick  &Iass;  for  in 
either  event  the  deed  of  Dick  Mass  passed 
the  title  to  same,  and  liis  parol  agreement 
for  partition  was  binding  upon  his  wife  and 
bis  heirs  at  law.  We  think  the  facts  alleged 
show  authority  in  Rose  Mass  to  make  the 
agreement  alleged  in  the  petition  to  have 
been  executed  by  her.  It  is  well  settied  that 
a  parol  agreement  for  the  partition  of  land, 
when  acted  upon  by  the  parties.  Is  valid  and 
binding;  and  the  agreement  of  Dick  Mass 
that  the  110  acres  conveyed  by  him  to  plain- 
tiff should  be  taken  off  the  south  end  of  310- 
acre  tract  owned  by  him  and  the  defendant 
Rose  Mass  at  the  time  of  said  conveyance, 
unless  made  in  fraud  of  the  wife's  homestead 
rights,  was  a  valid  agreement,  and  gave  the 


plaintiff  the  right  to  m  locate  his  110-acre 
tract  Aycock  v.  Kimbrough,  71  Tex.  333. 12 
a.  W.  71, 10  Am.  St  Rep.  745.  The  wife,  being 
the  only  person  who  could  attack  said  agree- 
ment as  affecting  her  homestead  right  was 
fully  authorized  after  the  death  of  her  hus- 
band to  ratify  his  previous  agreement  and 
to  accept  the  homestead  as  designated  by 
him.  It  was  unnecessary  for  plaintiff  to 
show  any  ratification  of  the  partition  by  any 
of  the  defendants,  other  than  that  of  Rose 
Mass,  which  is  contained  in  the  agreement 
alleged  to  have  been  executed  by  her;  but 
the  facts  alleged  show  that  tbe  other  de- 
fendants had  xatifled  the  partition  by  rec- 
ognizing the  agreed  line,  and  removing  their 
improvements  north  of  same. 

There  Is  do  merit  in  appellants'  contention, 
presented  In  the  fifth  assignment  tliat  the 
deed  from  Dick  Mass  to  plaintiff  is  void  for 
insufficiency  in  description  of  the  land  at- 
tempted to  be  ccmveyed.  The  location  and 
description  of  tbe  SlO^cre  tract  out  of 
which  the  110  acres  were  to  l>e  taken,  is 
given  with  accuracy  and  fullness:  and  the 
deed,  in  express  terms,  conveys  all  of  said 
SlO^acre  tract  except  a  hemestead  of  200 
acres.  It  is  unnecessary  to  cite  authority  to 
show  that  said  deed  conveys  an  undivided 
110  acres  of  said  310-acre  tract  reserving  lu 
tbe  grantor  tbe  ri^t  to  select  and  designate 
200  acres  of  said  310-acre  tract  as  his  home- 
stead. 

A]>pellant8'  sixth  assignment  complains  of 
the  finding  of  the  court  below  on  the  issue 
of  limitation,  as  beiag  withont  any  support 
In  tbe  evidence.  Under  our  conception  of 
the  law  applicable  to  the  facts  of  this 
case,  as  before  stated,  the  conveyance  by 
Dick  Mass  to  plaintiff  of  an  undivided  110 
acres  out  of  tbe  310-acre  tract  with  the 
agreement  that  said  110  acres  should  be  tak- 
en off  tbe  south  end  of  the  SlO^cre  tract 
and  the  subsequent  ratiflcaUon  of  said  agree- 
ment by  Rose  Mass,  put  the  titie  to  the  110 
acres  surveyed  and  designated  imder  said 
agreement  in  plaintiff;  and  any  possession 
defendants  may  have  had  of  any  portion  of 
said  110  acres  since  same  was  so  surveyed 
has  not  been  under  the  deed  to  Dick  Mass, 
by  which  the  310  acres  were  conveyed  to 
him,  because  the  titie  of  said  Mass  mider 
said  deed  to  said  110  acres  had  been  c(hi- 
veyed  to  plaintiff.  No  other  deed  to  defend- 
ants for  said  110  acres  being  shown.  It  la 
dear  that  if  entitled  to  prescribe  at  all  nn- 
der  the  statutes  of  limitation,  they  can  only 
claim  under  the  iO-year  statute,  and  in  no 
event  ooold  liold  more  than  that  portion  of 
the  110  acres  actually  inclosed  by  them. 
While  the  apparent  weight  of  the  evidence 
sustains  appellants'  contention  that  they 
have  held  a  small  portion  of  this  land  ad- 
versely to  plaintiff  for  mwe  than  10  years, 
there  is  evidence  in  the  record  to  the  effect 
that  Rose  Mass  bad  stated  within  less  than 
10  years  before  tbe  institution  of  this  suit 
that  all  of  tbe  land  in  her  indosure  sonth  of 
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the  line  fonnliig  the  norOi  botmdary  of  the 
llO-acre  tract  belonged  to  plaintiff.  A.  alml- 
lar  statement  Is  also  shown  to  have  been 
made  by  the  defendant  Im  Mass.  Tbls  tes- 
timony IB  snfflclent  to  enstaln  the  finding  of 
tbe  trial  court  that  defendants'  possession  of 
that  portion  of  the  110  acres  within  their  is- 
«lo8ure  lias  not  been  adverse  to  plaintiff,  and 
we  would  not  be  Justified  la  disturbing  such 
finding  merely  because  it  may  seem  to  be 
against  the  x>reponderance  of  the  evidence. 
The  deed  from  Dick  Mass  did  not  convey  any 
part  of  the  homestead  of  Mass  and  his  wife, 
but  expressly  reserved  same,  and  it  was 
therefore  unnecessary  for  her  to  join  in  the 
«cecution  of  the  deed  In  order  to  pass  the 
title  to  the  undivided  110  acres  out  of  the 
larger  tract  on  which  their  homestead  was 
situated.  The  right  of  the  husband  to  aban- 
'don  one  homestead  and  acquire  another  can- 
not be  questioned,  and,  as  the  greater  al- 
ways Includes  the  lees,  it  is  equally  clear 
that  be  can  alter  and  change  the  actual 
boundaries  of  the  homestead  as  his  Judg- 
ment may  dictate  to  be  for  the  best  Interest 
of  the  family  of  which  he  is  the  head,  so 
long  as  be  does  not  by  such  change  defraud 
the  wife  of  any  of  her  homestead  rights. 
Portwood  v.  Newberry,  79  Tex.  340,  15  S.  W. 
270.  The  uncontradicted  evidence  tix  this 
case  shows  that  the  110  acres  of  land  could 
not  have  been  surveyed  In  any  other  way 
than  that  In  which  Dick  Mass  agreed  that  it 
should  with  less  injury  to  the  homestead, 
and  It  is  not  shown  that  the  200  acres  north 
of  the  south  line  of  said  llO-acre  tract  Is  not 
as  valuable  land  and  as  suitable  for  home- 
stead purposes  as  any  portion  of  land  In 
said  llO-acre  tract.  In  addition  to  all  this, 
Rose  Mass,  who  alone  could  complain  of  the 
act  of  her  husband  In  making  this  change  in 
tbe  iMundarles  of  their  homestead,  has  rati- 
fied the  same  by  an  Instrument  in  writing 
duly  executed  by  her. 

Appellants'  twelfth  assignment  predicates 
error  on  the  ruling  of  the  trial  court  in  not 
allowing  appellants  to  show  by  the  witness 
John   Spence  that  he  had  procured  a  full 

pardon  for  one Mass,  who  was  offered 

by  appellants  as  a  witness  by  whom  they 
could  have  contradicted  the  testimony  of  ap- 
pellee's witness  on  the  issue  of  the  adverse 
possession  of  the  land  by  the  defendants.  It 
was  shown  that  the  witness  Mass  had  been 
convicted  of  a  felony  and  sent  to  the  peni- 
tentiary, and  plaintiff  objected  to  his  testi- 
fying In  the  case  until  it  was  shown  that  bis 
right  to  testify  had  been  restored  by  pardon. 
Appellants  then  offered  to  prove  by  John 
Spence.  Esq.,  that  he  had  procured  a  pardon 
for  said  witness  Mass,  and  had  read  the 
same,  and  that  It  restored  said  Mass  to  all 
of  the  rights  of  citizenship.  The  court  did 
not  err  in  sustaining  appellee's  objections 
to  this  testimony,  because  it  was  not  the 
best  evidence  of  the  extent  and  character  of 
tbe  pardon,  and  no  predicate  was  laid  for  the 
introduction  of  secondary  evidence.    All  par- 


dons are  evidenced  by  written  proclamation 
signed  by  the  governor,  and  such  written  in- 
struments are  the  best  evidence  of  their 
contents. 

The  remaining  assignments  only  present 
in  a  different  way  the  same  questions  dls- 
cus.sed  under  the  various  assignments  above 
considered,  and  It  would  be  a  useless  repe- 
tition for  us  to  present  and  consider  them 
in  detail.  It  is  sufficient  to  say  that  none 
of  tbe  assignments,  in  our  opinion,  present 
any  error,  and  that  the  Judgment  of  the 
court  below  should  be  in  all  things  affirmed, 
which  Is  accordingly  ordered. 

Affirmed* 


GAPLBN  T.  HAWKINS  et  aL* 

(Court  of  Civil  Appeals  of  Texas.     Jan.  9, 

1902.) 

ERROR— BILL  OF  HaCCEPTrONS— INBOFFICraN- 
CY— DBPOSITIONS— MATKRIALITT. 
Where  error  was  predicated  on  the  sap* 
pressing  of  depositions  of  plaintiffs  taken  by 
defendant,  but  the  bill  of  exceptions  merely 
stated  the  fact  of  such  exclusion  and  the  rea- 
son therefor  and  it  appeared  that  plaintiffs 
testified  by  deposition,  cross  Interrogatories  be- 
ing propounded  by  defendant,  and  there  was 
nothing  to  show  that  plaintiffs  refused  to  an- 
swer defendant's  interrogatories  or  to  what 
they  related,  the  bill  of  exceptions  was  in- 
Buftlcient  to  show  that  the  alleged  error  In  sup- 
pressing the  depositions  was  materlaL 

Appeal  from  district  court,  Hardin  county; 
L.  B.  Hightower,  Judge. 

Action  by  John  Hawklgs  and  others 
against  John  Caplen.  From  a  Judgment  in 
favor  of  plaintiffs,  defendant  appeals.  AJt- 
firmed. 

J.  S.  Gregory  and  Terry,  Balllnger,  Smith 
&  Lee,  for  appellant  W.  W.  Dies,  Gmse  & 
Nail,  J.  D.  Martin,  and  J.  N.  Votaw,  for  ap. 
pellees. 

OAKBBTT,  0.  3.  John  Hawkins  and  oth- 
ers brought  this  suit  against  John  A.  Caplen 
to  cancel  a  conveyance  made  by  them  to  the 
defendant  of  the  B.  H.  Hawkins  survey,  sit- 
uated in  Hardin  county,  which  they  alleged 
had  been  procured  from  them  through  tbe 
fraudulent  representations  of  one  J.  F.  Da- 
vis, who  was  acting  as  the  agent  of  the  de- 
fendant The  conveyance  sought  to  be  can- 
celed was  a  deed  dated  March  12,  1000,  exe- 
cuted by  the  plaintiffs  to  the  defendant,  con- 
veying to  him,  in  consideration  of  $200,  the 
above-mentioned  siirvey,  with  general  war- 
ranty of  title.  From  the  evidence  intro- 
duced by  tbe  parties  the  Jury  was  author- 
ized to  find  that  the  plaintiffs  were  Igno- 
rant and  Illiterate  persons,  and  In  signing 
the  deed  relied  upon  statements  of  said  Da- 
vis, who  was  a  notary  public  and  represent- 
ed defendant  lb  prrocnrlng  the  deed  from 
them,  that  It  was  a  conveyance  to  one  Earl 
Adams,  whom  Davis  represented,  and  was 
for  the  purpose  of  conveying  to  Adams  a 


'  Rehearing  aenied,  and   writ  of  error  denied   by 
(upreme  court. 
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half  Interest  In  the  land,  which  the  plain- 
tiffs had  agreed  to  give  him  as  their  attor- 
ney. The  plaintiffs  believed  Davis'  state- 
ments to  be  true,  and  relied  npon  them,  and 
would  not  have  executed  the  instrument  If 
they  had  known  that  It  was  a  conveyance 
of  the  land  to  Caplen.  From  a  Judgment  in 
favor  of  the  plaintiffs  Caplen  has  appealed, 
and  the  only  error  assigned  is  upon  the  rat- 
ing of  the  court  In  sustaining  the  motion  of 
plaintiffs  to  suppress  the  depositions  of  the 
plaintiffs  filed  by  the  defendant  The  de- 
fendant had  filed  Interrogations  to  take  the 
depositions  of  the  plaintiffs,  and  had  caused 
a  commission  to  be  issued  for  the  purpose, 
and  placed  in  the  hands  of  a  notary  public 
for  executl<Hi.  Instead  of  addresslug  the 
commission  to  the  several  officers  prescribed 
by  the  statute,  the  clerk  addressed  it  to  any 
notary  public.  The  notary  public  to  whom 
the  commission  had  been  delivered  returned 
the  same  into  court,  whereupon  the  motion 
to  suppress  was  made.  A  fuller  statement 
of  the  action  of  the  officer,  or  whether  or 
not  any  deposition  was  made,  cannot  be  giv- 
en, because  the  bill  of  exception  taken  to  the 
action  of  the  court  in  suppressing  the  dei>08i- 
tion  Is  a  mere  skeleton,  and  does  not  show 
what  was  done.  It  Is  as  follows:  "Be  it 
remembered  that  on  the  trial  of  the  above- 
entitled  cause  the  defendant  offered  to  prove 
the  following  facts,  viz.:  The  plaintiffs' 
depositions.  The  plaintiffs  moved  to  strike 
out  the  deposition  of  the  plaintiffs  taken  by 
the  defendant,  for  the  reason  that  the  clerk 
of  the  court  directed  the  commission  to  the 
notary  public,  and  not  as  the  statute  re- 
quires, which  motion  the  court  sustains  to 
that  extent  only;  •  •  •  to  which  the 
counsel  for  defendant  objected  for  the  fol- 
lowing reasons,  viz.:  Said  rulings  are  er- 
roneous," etc.  It  further  appears  that  the 
plaintiffs  testified  in  the  case  by  deposition 
npon  interrogations  propounded  in  their  be- 
half and  cross  interrogations  by  the  defend- 
ant. The  Interrogations  propounded  by  the 
defendant  to  the  plaintiffs  not  having  been 
set  out  in  the  bill  of  exception,  and  there  be- 
ing nothing  to  show  that  the  plaintiffs  re- 
fused to  answer  them,  and  the  plaintiffs  hav- 
ing testified  in  the  case,  it  does  not  appear 
that  the  error.  If  any.  In  suppressing  the 
deposition,  was  material.  The  bill  of  excep> 
tlon  is  entirely  too  insufficient  to  invoke  a 
review  by  this  court  of  the  action  of  the 
court  below  in  suppressing  the  deposition, 
and  the  Judgment  will  be  affirmed. 
Affirmed. 


WIIjLIS  et  al.  v.  WEATHERFORD  COM- 
PRESS CO.  et  al. 
(Oonrt  of  Civil  Appeals  of  Texas.     Dec.  21, 
1901.) 

OFFICERS— FEKS—ASSmNMENT-PUBLlC    POIj- 
ICY-<}ARNISHMENT— ILLEGAL  CON- 
TRACT—PLEADING. 
1.  Where  a  candidate  for  a  public  office  en- 
ters into  a  contract  whereby,  in  consideration 


of  certain  payments  to  be  made,  he  agrees 
that  the  other  parties  may  select  nig  deputies 
and  receive  the  fees  of  the  office,  such  con- 
tract is  against  public  policy,  and  void,  and 
creates  no  Indebtedness  which  can  be  reached 
by  the  officer's  creditors  in  garnishment. 

2.  Where  the  fees  of  a  public  officer  are  col- 
lected by  another  under  a  void  assignment 
thereof,  such  collection  is  ineffectual  as  to  such 
officer,  and  they  are  still  due,  so  far  as  he  is 
concerned. 

On  Rehearing. 

1.  Where  the  plaintiff  bases  his  right  to  re- 
cover on  a  contract  by  which  an  officer  assigns 
the  fees  of  his  office,  which  la  void  as  against 
public  policy,  the  illegality  of  the  contract  need 

I   not  be  pleaded  to  make  it  available. 

I  2.  When,  acting  under  a  void  assignment,  an 
assignee  has  collected  the  fees  of  an  officer, 
the  moneys  so  collected  cannot  be  recovered 
from  such  assignee  by  the  officer,  or  reached 
by  his  creditors  in  garnishment  proceedings 
Hunter,  J.,  dissenting. 

Appeal  from  Parker  county  cotirt;   D.  M. 

Alexander,  Judge. 

Proceeding  in  garnishment  by  P.  J.  Willis 
&  Bro.,  as  creditors  of  one  Smith,  against 
the  Weatherford  Compress  Company  and 
others.  From  a  Judgment  in  favor  of  the 
garnishees,  plaintiffs  appeal.    Affirmed. 

R.  Ik  Stennls,  for  appellants.  Harry  W. 
Knteman,  for  appellees. 

STEPHENS  J,  We  are  disposed  to  adopt 
the  contention  of  appellants  that  the  real 
nature  and  effect  of  the  contract  between 
Smith  and  the  compress  company  was  not 
one  for  current  wages  for  personal  services 
so  much  as  It  was  one  by  which  Smith  as- 
signed to  the  compress  company  his  right 
to  the  fees  of  his  office,  and  to  some  extent 
surrendered  his  right  to  control  the  appoint- 
ment of  his  deputies,  in  consideration  of 
what  the  compress  company  promised  to  pay 
him.  The  contract  not  only  interfered  with 
his  right  and  duty  In  the  appointment  of  his 
deputies,  but  it  Involved,  also,  not  only  an 
assignment  of  tmeamed  fees  of  office,  but  to 
some  extent  fees  of  an  office  which  he  did 
not  hold,  the  title  to  which  depended  upon 
an  election  thereafter  to  be  held.  This  was 
clearly  against  public  policy,  and  the  con- 
tract was  wholly  void.  Bank  v.  Fink,  S6 
Tex.  303,  24  S.  W.  256,  40  Am.  St.  Rep.  ai3. 
Therefore  Smith  could  not  have  enforced  it. 
but  was  entitled  to  his  fees  of  office  the 
same  as  If  no  such  contract  bad  ever  been 
made.  From  this  it  follows  that  the  cre<l- 
itors  of  Smith  would  not  be  entitled  to  a 
Judgment  against  the  compress  company  as 
garnishee  of  Smith,  for  the  rule  Is  elemen- 
tary that  the  plaintiff  does  not  acquire  any 
greater  rights  against  the  garnishee  than 
the  defendant  himself  possesses.  The  only 
exception  to  this  rule  is  where  the  garnishee 
is  in  possession  of  effects  of  the  defendants 
under,  or  holds  a  debt  arising  out  of,  a  fraud- 
ulent transfer  from  the  latter.  Drake,  At- 
tachm.  f  458.  In  such  case  the  parties  to 
the  fraudulent  transaction  are  estopped  from 
asserting  its  invalidity,  and  such  a  transfer 
is  or  may  be  detrimental  to  the  attaching 
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creditor,  wh^eas,  In  the  case  of  a  contract 
void  on  grounds  of  public  policy,  either  party 
to  It  may  avail  himself  of  Its  Invalidity  so 
long  as  It  remains  executory,  and  In  the  case 
before  us  the  creditor  Is  not  by  the  contract 
placed  In  any  worse  iwsltlon,  as 'he  would  or 
might  be  In  the  case  of  a  fraudulent  con- 
veyance. The  fees  of  office,  since,  as  held 
by  our  supreme  court,  they  cannot  be  as- 
signed on  grounds  of  public  policy,  cannot 
for  the  same  reason  be  reached  by  garnish- 
ment, and,  if  no  contract  had  been  made  be- 
tween Smith  and  the  compress  company,  P. 
J.  Willis  tc  Bro.  would  have  been  In  no 
position  to  collect  their  debt  and  we  fall  to 
see  how  a  contract  that  Is  absolutely  void, 
even  as  between  the  parties  to  it,  can  place 
them  In  any  better  position. 

As  to  the  contention  that  the  fees  had 
been  collected,  it  is  sufficient  to  say  that 
they  had  not  been  collected  by  Smith,  and, 
if  held  by  the  compress  company  under  a 
void  contract.  Smith  would  perhaps  be  as 
much  entitled  to  collect  them  as  he  was  In 
the  first  Instance,  for  they  were  still  uncol- 
lected fees  of  office,  so  far  as  he  was  con- 
cerned. 

As  to  the  contention  of  appellee  that,  un- 
der the  decision  In  Whitfield  v.  Compress 
Co.  (Tex.  Civ.  App.)  62  8.  W.  117,  the  Weath- 
erford  Compress  Company  had  the  right  to 
have  cotton  delivered  at  the  compress  weigh- 
ed by  private  weigher,  we  have  only  to  say 
that  In  this  Instance  Smith,  through  his 
deputy,  was  called  upon  to  weigh  the  cot- 
ton, and  under  the  statute  was  therefore  un- 
der obligation  to  do  so,  and  was  entitled  to 
tbe  fees;  but  we  fall  to  see  bow  this  deci- 
sion strengthens  tbe  position  of  the  appel- 
lees In  the  case;  for  If  Smith  had  no  right 
to  tbe  fees,  and  under  a  mistalce  Qf  law  the 
compress  company  had  made  the  contract 
to  pay  the  sums  of  money  specified  to  sur* 
render  what  was  supposed  to  be  his  right, 
it  would  seem  that  tbe  only  thing  that  could 
possibly  save  the  compress  company  from  a 
Judgment  on  the  garnishment  would  be  the 
contention  that  Smith  was  In  tbe  employ  of 
the  compress  company,  working  for  wages, 
wUch  tbe  evidence  hajdly  establishes. 

On  Motion  for  Behearlng. 

(Feb.  1, 1902.) 

It  has  been  decided  In  this  state  that  tbe 
illegality  of  a  contract  need  not  be  pleaded 
to  make  It  available.  Lawson  v.  Coal  Co. 
iTex.  Sap.)  82  8.  W.  871,  34  8.  W.  921.  It 
was  sufficient  that  Smith  Intervened,  and,  to* 
getber  with  the  garnishee,  resisted  the  re- 
covery pleading  the  facts.  This  was  not  a 
case,  or  anything  like  it,  in  which,  after  the 
completion  of  an  Illegal  undertaking,  a  set- 
tlement of  the  profits  and  losses  was  made, 
and  a  new  contract  executed  In  pursuance 
thereof,  and  declared  on,  as  was  that  of 
De  Leon  v.  Trevlno,  48  Tex.  88,  30  Am.  Bep. 
101,  so  much  relied  on  In  tbe  motion  for  re- 


hearing. It  has  also  been  held  In  this  state 
that  the  earned,  as  well  as  the  unearned, 
compensation  of  a  public  officer  Is  not  sub- 
ject to  garnishment,  and  this  notwithstand- 
ing his  conceded  right  to  make  an  assign- 
ment of  his  earned  fees  or  salary.  Sanger 
V.  City  of  Waco  (Tex.  Civ.  App.)  40  S.  W. 
548.  It  has  also  been  decided  by  our  su- 
preme court  that  money  paid  under  an  il- 
legal contract  cannot  be  recovered  upon  the 
ground  of  such  illegality.  Beer  v.  Landman, 
88  Tex.  460,  31  S.  W.  805;  OatUe  Co.  v.  Bcdr 
ford,  91  Tex.  643,  44  S.  W.  410,  45  8.  W,  6.54. 
It  Is  dementary  that  there  must  be  privity 
of  contract  between  the  defendant  In  execu- 
tion and  the  garnishee,  and  that  a  garnishee 
Is  not  liable  for  goods  taken  in  trespass,  even 
though  the  owner  might  have  a  recovery 
from  him.  Drake^  Attachm.  S  485;  Despatch 
Line  of  Packets  v.  Bellamy  Mfg.  Co.,  12  N. 
H.  206,  37  Am.  Dec.  203.  It  follows,  from 
an  application  of  these  principles  to  the 
questions  raised  by  the  motion,  that  the  orig- 
inal conclusions  must  be  adhered  to. 

The  compress  company  never  undolook  to 
act  as  the  agent  of  Smith  in  the  collection 
for  him  of  his  fees  of  office,  but  whatever 
collections  were  made  were  made  by  It  for 
its  own  benefit  exclusively.  It  takes  a  con- 
tract, express  or  implied,  to  create  the  rela- 
tion of  principal  and  agent  Mecbem,  Ag.  S 
43.  Clearly,  there  was  no  such  contract  In 
this  instance.  Neither  Smith  nor  garnishing 
creditors  of  bis  coold  recover  from  the  com- 
press company  any  money  paid  to  It  by  the 
consent  of  Smith,  merely  because  It  was 
paid  in  pursuance  of  an  Illegal  contract 
Such  recovery,  if  admissible,  would  have  to 
rest  upon  the  ground  that  the  fees  of  office- 
had  been  collected  without  authority  by  one 
not  entitled  to  them,  and  snch  fees,  being 
thus  recoverable,  if  at  all,  only  as  fees  of 
office,  could  not  be  reached  by  garnishment; 
for  the  illegal  contract  would  have  to  be  en- 
tirely ignored  to  warrant  such  recovery. 
The  same  public  policy  which  stays  the  baud 
of  the  creditor  while  the  compensation  re- 
mains In  tbe  coffers  of  the  state  or  in  the 
hands  of  the  persons  paying  the  fees  would 
prevent  him  from  taking  advantage  of  an 
officer  who  is  the  victim  of  an  Illegal  con- 
tract the  public  more  than  tbe  officer  being 
interested  in  the  matter. 

HUNTEB,  J.  (dissenting).  Upon  argu- 
ment of  counsel  and  further  consideration 
of  the  question,  I  have  reached  the  conclu- 
sion that  we  erred  in  holding  that  the  $288.- 
15,  which  the  garnishee  answers  Is  due  from 
it  to  Smith  "under  said  contract"  for  his 
fees  of  office  as  public  weigher,  was  not  sub- 
ject to  the  writ  of  garnishment  I  am  of 
opinion  that  the  contract  made  by  Bddleman 
with  Smith,  assigning  bis  fees  of  office,  was 
null  and  void,  as  we  held  It  to  *be,  In  the 
sense  that  the  title  to  the  fees  did  not  pass 
from  Smith  to  the  compress  company;  yet 
it  authorized  the  latter  to  collect  them,  and 
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use  them,  so  that  when  the  compress  com- 
pany collected  them  It  held  them  as  trustee 
or  ogent  tor  Smith,  and  not  as  a  trespasser, 
under  an  Implied  contract  to  account  for 
them  when  called  on.  Thus,  It  became  liable 
to  Smith  for  all  the  fees  It  collected.  Now, 
if  the  identical  fees  thus  collected  were  held 
by  it,  as  In  the  nature  of  a  special  deposit, 
they  would  not  be  subject  to  jfamlshment. 
But  if  the  compress  company  did  not  keep 
the  fees  collected  as  a  special  deposit,  but 
nsed  them  by  Smith's  consent  express  or  Im- 
plied, and  became  thereby  indebted  to  Smith, 
this  indebtedness  was  not  fees  of  office,  but 
was  on  Indebtedness  for  money  had  and  re- 
ceived, and  was  subject  to  the  wrtt. 

The  answer  of  the  garnishee  fails  to  show 
that  the  $288.15  was  the  Identical  fees  col- 
lected, but,  on  the  other  hand,  shows  that 
there  "Is  still  doe  him  the  sum  of  $288.15 
under  said  contract,"  which  was  the  void 
contract  of  assignment  of  the  fees. 

The  fees  of  office  for  having;  their  cotton 
or  other  produce  weighed  could  not  be  gar- 
nished tn  the  hands  of  the  persons  who 
owe  them.  They  cannot  be  garnished  until 
after  they  are  paid  to  the  officer  entitled  to 
charge  them  for  official  services.  A  pay- 
ment, however,  to  a  designated  agent  or 
trustee.  Is  a  payment  to  the  officer,  and 
after  the  fees  for  weljjhing  are  paid  they 
nre  no  longer  fees  of  office.  If  loaned  out 
by  the  officer  or  deposited  in  bank  by  him,  or 
allowed  to  be  collected  and  used  by  an  agent 
or  trustee,  whereby  snch  trustee  or  agent 
becomes  Indebted  to  him,  the  indebtedness 
is  not  fees  of  office. 

I  am  therefore  compelled  to  recede  from 
the  conclnslon  reached  by  us  In  our  original 
opinion,  to  the  effect  that  the  sum  due  In 
this  case  was  not  subject  to  garnishment  be- 
cause It  was  fees  of  office.  I  think  the  re- 
henring  ought  to  be  allowed,  and  the  judg- 
ment reversed,  and  rendered  for  appellant 
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CARRIERS  —  DAMAGES     TO     CATTLB  —  PAROL 

AGREEMENT— WRITTEN  CONTRACT— MERGER 
—CONNECTING  LINES— THROUGH  SHIPMENT 
—AGENCY— WAYBILLS  —  SHIPPING  REPORT  — 
VALUES  AT  DESTINATION-WITNESSES— COM- 
PETENCY —  TRAIN  SCHEDULE  —  BNOINKER'S 
DECLARATION  —  INSTRUCTIONS  —  JURISDIC- 
TIONAL AMOUNT  —  AMENDMENT  OF  PETI- 
TION. 

1.  Where  the  amount,  with  inteirest  thereon 
from  a  certain  date,  claimed  as  damages  in  an 
oriRiual  petition,  did  not  exceed  the  court's 
jurisiliction  at  the  time  such  petition  wag  filed, 
an  amended  petition,  olaimiug  the  same 
amount,  with  mtercst  from  the  same  date, 
filed  at  a  time  when  the  accrued  Interest  had 
raised  the  damages  above  the  jurisdictional 
nmount,  wijs  improper,  but  did  not  necessarily 
defeat  the  conrt^s  jurisdiction  over  the  proper 
amount 

2.  Upon  another  trial  the  amended  petition 
might  be  amended  so  as  to  bring  the  amount 
n-ithin  the  court's  jurisdiction. 


5.  In  an  action  against  a  railroad  company 
for  damages  to  cattle  received  during  their  car- 
riage over  its  own  and  a  connecting  line,  de- 
fendant introduced  written  contracts  for  the 
shipment  of  the  cattle  to  a  point  on  defend- 
ant s  line,  nnd  which  limited  its  liabilitr  to 
damage  occurriog  on  its  own  line.  Plamtiff 
claimed  that  tlie  cattle  had  been  loaded  under 
a  verbal  agrcH-nient  for  through  carriage,  and 
that  he  had  been  forced  to  execute  the  written 
coDtrtfcta  in  order  to  get  the  cattle  moved,  and 
that,  although  the  written  contracts  called  for 
delivery  at  a  point  on  defendant's  line,  the 
real  contract  was  for  throngh  shipment  The 
only  evidence  as  to  the  written  contracts  show- 
ed that  they  were  executed  by  plaintiff's  di- 
rection in  order  to  secure  free  transportation 
for  his  helpers.  Beld  that  in  the  absence  of 
any  evidence  of  fraud,  compulsion,  or  want  of 
time  to  read  the  written  contract*,  they  must 
be  taken  as  merging  all  previous  understand- 
ings between  the  parties. 

4.  Plaintiff  havmg  pleaded  the  written  con- 
tracts as  well  as  the  verbal,  the  conrt  properly 
refused  to  Instruct  the  jury  to  find  a  verdict 
for  defendant  since  plaintiff  was  entitled  to 
recover  for  any  damages  occurring  on  defend- 
ant's own  line. 

6.  The  waybill  issned  by  defendant  for  the 
guidance  of  its  employte,  which  denominated 
plaintiff's  shipment  as  a  through  live  stock 
waybill  to  a  point  on  the  connecting  line,  via 
the  point  on  defend^nnt's  line  specified  in  the 
written  contracts,  did  not  change  or  affect  the 
terms  of  such  written  contracts. 

6.  The  waybill  afforded  no  proof  of  partner- 
ship or  agency  between  defendant  and  the  con- 
necting line. 

7.  The  shipping  report  signed  by  plaintiff  and 
the  agent  of  the  connecting  line  at  the  con- 
necting point  could  not  change  or  affect  the 
written  contracts  between  plaintiff  and  defend- 
ant. 

8.  In  an  action  against  a  railroad  OMnpany 
for  damages  to  cattle  received  during  carnage, 
it  would  not  be  necessary  for  a  witness  ac- 
i^uainted  with  valnee  at  the  point  of  destina- 
tion and  with  stock  generally,  and  who  saw  the 
cattle  at  their  destination  point  to  have  seen 
or  known  the  cattle  when  shipped  or  en  route. 
In  order  to  testl^  as  to  their  value  in  the  con- 
dition in  which  they  arrived  at  their  destina- 
tion, and  as  to  the  condition  they  would  have 
been  In  if  they  had  been  properly  carried,  pro- 
vided such  testimony  waa  elicited  by  proper 
hypothetical  questions. 

9.  Such  witness  would  be  competent  to  tes- 
tify from  the  appearances  of  the  cattle  as  to 
what  caused  their  condition,  provided  he  gave 
the  data  upon  which  he  based  his  opinion. 

10.  In  an  action  against  a  railroad  company 
for  damages  to  cattle  received  during  carriage 
over  its  ovm  and  a  connecting  line,  the  dec- 
laration of  defendant's  condactor  would  be  ad- 
missible to  prove  the  time  the  train  carrying 
the  cnttle  was  due  at  the  connecting  point  pro- 
vided, if  such  time  was  material  for  any  pur- 
pose. 

Appeal  from  ELOmes  county  court:  A.  J. 
Parker,  Judge. 

Action  by  R.  L.  Bamett  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company 
and  the  Gulf,  Colorado  &  Santa  F6  Railway 
Company.  Judgment  was  rendered  In  favor 
of  defendant  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company  on  Its  plea  to  the  Juris- 
diction, and  from  a  judgment  In  favor  of 
plaintiff  against  defendant  the  San  Antonio 
&  Aransas  Pass  Railway  Company  It  ap- 
peals. Affirmed  as  to  the  Gulf,  Colorado  & 
Santa  P6  Railway  Company,  and  reversed  as 
to  the  San  Antonio  &  Aransas  Pass  Rail- 
way Company. 
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Proctors,  for  appellant.  Atkinson  &  Aber- 
netby  and  A.  J.  Bell,  for  appellee. 

JAMES,  C.  J.  Appellee  sued  In  the  county 
court  for  damages  by  reason  of  the  failure 
of  appellant  and  the  Gnlf,  Colorado  &  Santa 
F6  Railway  Company  to  properly  and  safe- 
ly tranaport  a  sbtpment  of  elgbt  car  loads  of 
cattle  from  Karnes  City,  Tex.,  to  San  An- 
gelo,  Tex.  PlalntllTB  first  amended  original 
petition,  upon  tvblcb  the  case  went  to  trial, 
alleged  substantially  as  follows:  That  on 
August  28,  1898,  plalntitr  delivered  406  bead 
of  cattle  to  defendant  the  Ban  Antonio  & 
Aransas  Pass  Railway  Company  at  Karnes 
City  for  transportation  to  San  Angelo,  and 
that  its  agent  there  contracted  with  plalntlflT 
to  receive  and  sbip  and  transport  same  over 
Its  line  to  Cameron,  and  over  the  Golf,  Colo- 
rado &  Santa  Ffi  Railway  Company  lines 
from  Cameron  to  San  Angelo,  with  reason- 
able care,  speed,  and  dUlgence,  at  a  certain 
rate,  to  plaintiff  as  consignee;  that  defend- 
ants did  not  so  carry  and  deliver  the  cattle, 
but  that  they  negOgently  delayed  the  cars 
apon  which  the  cattle  were  loaded  at  va- 
rious places  for  many  hours,  'whlt^  caused 
them  great  Injury  by  reason  of  tlielr  being 
so  confined  In  the  cars,  and  in  mtiddy  and 
insufficient  pens,  and  being  so  long  without 
food  and  water;  that  defendants'  servants 
handled  them  so  roughly  In  loading  and  an- 
loadlng,  and  in  feeding  and  watering  them, 
and  In  canslng  the  cars  to  be  Jerked  and 
tlirvwn  aroimd  against  each  otlier  and  oth- 
er cara,  that  many  of  the  cattle  were 
thrown  down  and  against  each  other  and 
the  cars,  and  bruised  and  injured,  and  lost 
in  flesh  and  value.  The  petition  charges 
that  7  of  them  were  killed  In  the  cars  by 
this  treatment,  of  the  aggregate  value  of 
$175,  and  16  bead,  of  the  aggregate  value 
of  $400,  were  so  injured  that  they  died  after 
being  unloaded  at  San  Angelo,  and  that  the 
balance  were  so  Injured  that  they  thereby 
lost  In  flesh  and  value  $1  per  head,  or  $386. 
The  prayer  was  for  Judgment  against  both 
defendants  for  the  sum  of  ^60,  with  6  per 
cent.  Interest  per  annum  from  August  28, 
1898,  or,  in  case  one  of  the  defendants  should 
be  fonnd  not  in  fault,  then  against  the  oth- 
er. Judgment  was  against  appellant  alone 
for  $960,  with  interest  as  prayed  for. 

Appellant,  the  San  Antonio  &  Aransas 
Pass  Railway  Company  denied  malcing  any 
verbal  contract  with  appellee,  and  alleged 
the  ezecntlon  of  written  contracts;  that  it 
was  not  the  agent  of  the  Gulf,  Colorado  & 
Santa  F£  Railway  Company,  and  that  Its 
sole  undertaking  was  to  deliver  the  cattle 
to  the  Gulf,  Colorado  &  Santa  V6  Railway 
Company  at  Cameron,  and  tbat  the  latter 
received  same  as  a  connecting  or  succeeding 
carrier,  and  not  as  the  agent  of  this  defend- 
ant; that  it  was  only  liable  for  damages  to 
said  cattle  on  Its  own  line  by  the  terms  of 
said  ooDtrsct;  tbat  this  defendant  safely 
and  expeditiously  tranHJorted  the  cattle  to 


Cameron,  Tex.,  the  end  of  Its  line,  and  Im- 
mediately upon  their  arrival  tliere  delivered 
same  In  good  order  and  condition;  that  no 
damage  occurred  to  the  cattle  between 
Karnes  City  and  Cameron;  and  prayed  for 
Judgment  as  against  the  Gulf,  Colorado  & 
Santa  V6  Railway  Company,  If  any  dam- 
ages were  adjudged  against  It 

The  verdict  and  Judgment  were  agralust 
appellant  for  damages  as  prayed  for,  and  In 
favor  of  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company  on  its  plea  to  the  Jurisdiction. 
There  are  no  assignments  of  error  which  re- 
late to  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company,  and  In  so  for  Uie  Judgment 
will  be  affirmed. 

PlaUiUn  filed  a  supplemental  petition,  ad- 
mitting the  signing  of  the  written  contracts 
attached  to  the  answer,  but  alleged  the  fol-. 
lowing  facts  as  to  their  signing:  After  the 
cattle  were  loaded  and  delivered  to  defend- 
ant at  Karnes  City,  defendant's  agent  pre- 
sented the  contracts,  demanded  that  they  be 
signed,  and  refused  to  more  them  unless  they 
were  signed,  and  because  of  these  circum- 
stances be  signed  tbem;  that  at  Cameron 
tbe  Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany required  him  and  It  became  necessary 
for  him  to  sign  contracts  over  Its  road  from 
there  to  San  Angelo;  that  there  was  no  con- 
sideration whatever  for  the  signing  of  the 
contracts,  and  they  were  signed  under  du- 
ress and  compulsion;  that  If  it  should  be 
held  that  the  cattle  were  shipped  under  the 
v^ltten  contracts,  and  not  under  veVbal  con- 
tracts, then  the  shipment  was  in  fact  a 
through  shipment,  as  originally  contracted 
between  plalntlfT  and  defendant's  agent  at 
Karnes  City;  that  although  the  written  con- 
tracts call  for  the  delivery  to  him  of  his 
cattle  at  Cameron,  and  although  at  Cameron 
new  contracts  were  required  to  be  signed, 
yet,  in  truth  and  in  fact,  said  shipment  was 
Intended  by  plaintiff,  and  was  received  and 
acted  ui>on  by  both  defendants,  as  a  through 
shipment  over  their  respective  lines,  at  a 
stipulated  rate  of  two  cents  per  hundred 
pounds.  By  supplemental  answer,  appellant 
denied  the  making  of  any  verbal  contracts; 
that  i>lalntlff  knew  that  defendant's  agent  at 
Karnes  City  had  no  authority  to  make  any 
but  written  contracts,  etc. 

nrst  assignment  of  error:  The  trial  court 
erred  in  rendering  any  Judgment  whatever 
In  this  case,  for  the  reason  that  said  court 
had  no  Jurisdiction  over  the  subject-mat- 
ter, b)  this:  That  plahitlff  in  his  petition 
seeks  to  and  did  In  fact  recover  In  this  suit 
the  sum  of  $0G0,  with  legal  Interest  thereon 
from  August  28,  1898,  and  therefore  said  suit 
and  Judgment  rendered  therein  are  for  an 
amount  which  exceeds  that  over  which  the 
county  court  has  Jurisdiction.  The  first 
amended  original  petition  was  filed  Novem- 
ber 27,  1899.  The  original  petition  is  not 
In  the  record,  and  all  we  know  of  It  Is  that 
it  was  filed  January  26,  1899.  The  damages, 
if  any,    were  sustained  about  August  ^, 
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1898.  At  the  time  of  filing  the  salt  the 
amount  sued  for,  say  $960,  with  6  per  cent 
interest,  could  not  have  exceeded  $1,000. 
The  cases  of  Schulz  v.  Tessman,  92  Tex.  488, 
49  S.  W.  1031,  and  Baker  v.  Smelser,  88  Tex. 
26,  29  S.  W.  377,  33  L.  R.  A.  163.  have  de- 
cided that  In  cases  like  this  the  Interest  if 
allowed,  is  regarded  as  damages.  Watkins 
V.  Junker,  90  Tex.  584,  40  S.  W.  11,  does  not 
as  we  understand  it  announce  any  different 
rule.  It  has  been  held,  also,  that  Interest 
as  damages  may  be  allowed,  although  not 
asked  in  the  petition.  Railway  Ck>.  y.  Great- 
house,  82  Tex.  105,  17  S.  W.  834.  In  testing 
the  jurisdiction  of  a  court,  the  distinction 
between  interest  as  interest  and  interest  al- 
lowed as  damages  may  become  material. 
The  suit  was  filed  at  a  time  when  6  per 
cent  Interest  on  $960  would  not  have 
amounted  to  $1,000.  Consequently  the  court 
had  Jurisdiction.  We  cannot  know  from  this 
record  what  was  originally  sued  for,  but 
presumably  it  was  not  for  more  than  is  ask- 
ed in  the  amendment  The  county  court 
having  once  acquired  Jurisdiction,  would  con- 
tinue to  have  it  to  the  maximum  extent  of 
its  Jurisdiction.  Any  amended  petition 
which  increased  the  amount  so  as  to  claim 
more  than  $1,000  in  damages  (Including  In- 
erest  as  damages)  thereon,  which  this  does, 
would  be  Improper  and  inadmissible  (Ross  v. 
Anderson,  1  White  &  W.  Civ.  Cas.  Ct  App. 
§  1032),  but  would  not  necessarily  have  the 
effect  of  defeating  the  court's  Jurisdiction 
over  the  proper  amount  Upon  another  trial 
plalntitC  may  amend  bis  petition  in  this  re- 
spect 

The  twenty-third  assignment  is  that  the 
court  should  have  given  the  following  re- 
quested charge:  "The  plaintiff  has  failed  to 
prove  the  contract  alleged  by  him,  and  you 
are  instructed  to  return  a  verdict  for  defend- 
ant" There  may  have  been  sufficient  evi- 
dence to  show  an  oral  contract  with  de- 
fendant's agent  to  receive  and  transport  the 
cattle  to  San  Angelo.  But  written  contracts 
were  signed  in  reference  to  the  cattle  which 
were  inconsistent  with  such  oral  contract 
As  to  the  circumstances  under  which  these 
written  agreements  were  entered  into,  we 
have  the  testimony  of  only  one  witness,  that 
of  O.  W.  Harnett,  a  brother  of  plaintiff.  He 
testified:  "1  executed  the  contract  for  the 
shipment  of  two  car  loads  of  these  cattle 
because  I  had  business  at  San  Angelo,  and 
wanted  a  pass  to  go  there.  I  was  author- 
ized and  directed  by  plaintiff  to  sign  said 
contract  The  cattle  belonged  to  R.  L.  Bar- 
nett,  who  knew  of  my  desire  to  go  to  San 
Angelo,  and  had  two  cars  of  the  cattle  billed 
In  my  name.  We  had  this  done  because  the 
railroad  would  pass  only  so  many  men  un- 
der one  contract  There  were  four  of  ns 
who  wnntcd  to  go,  and  we  thought  some  of 
us  might  want  to  return  before  the  others, 
and  I  did  return  before  the  others.  John 
Elder,  Sam  Maddox,  John  McCaughn,  Emery 
Hall,  R.  L.  Barneti  and  myself  and  others 


were  present  when  the  stock  were  loaded  at 
Karnes  City."  There  were  four  of  these 
written  contracts,  signed,  respectively,  by 
6.  W.  Bamett  R.  L.  Bamett,  R.  0.  Rock- 
man,  and  J.  W.  McCaughn.  The  above  is 
aU  the  testimony  we  can  find  as  to  the  sign- 
ing of  the  four  written  contracts.  It  does 
not  appear,  as  Is  usual  in  this  class  of  cases, 
that  the  agent  insisted  on  the  papers  being 
signed  before  allowing  the  cattle  to  be 
moved  out;  that  the  shipper  did  not  know 
the  terms  of  the  writings,  and  did  not  have 
time  to  read  them.  On  the  contrary,  it  ap- 
pears that  plaintiff  himself  procured  them 
to  be  executed,  and  had  their  execution  in 
contemplation  in  shipping  the  cattle.  Ac- 
cording to  his  testimony  respecting  the  oral 
negotiations  with  the  agent  how  are  we  to 
understand  that  four  contracts  were  prepar- 
ed by  the  agent  three  of  them  with  other 
parties  than  himself,  unless  the  agent  had 
been  requested  by  plaintiff  to  do  so?  The 
only  person  who  testifies  on  this  subject  says 
that  plaintiff  authorized  and  directed  him  to 
sign  one  of  the  contracts. 

The  only  reasonable  conclusion  from  the 
evidence  is  that  plaintiff  never  understood 
nor  contemplated  that  the  oral  n^otiatlons 
constituted  the  contract  under  which  the 
cattle  were  to  be  shipped,  but  that  on  the 
contrary,  he  contemplated  and  expected  writ- 
ten contracts  to  be  entered  into  before  the 
cattle  left  We  find  no  evidence  even  as  to 
when  the  contracts  were  signed,— whether 
before  or  after  loading.  No  circumstances  of 
fraud,  compulsion,  want  of  time  to  read  the 
contracts,  etc.,  appear  from  any  testimony 
in  the  case  to  entitle  plaintiff  to  repudiate 
these  written  contracts.  They  appear  to 
have  been  deliberately  entered  into,  and,  un- 
der the  foregoing  circumstances,  must  be 
taken  as  merging  all  previous  understand- 
inga  of  the  parties.  By  their  terms  defend- 
ant was  not  liable  for  injuries  occurring  be- 
yond its  line.  The  assignment  under  con- 
sideration, however,  is  not  sustained  be- 
cause plaintiff  pleaded  the  written  contracts 
also,  under  which  he  may  recover  for  what 
may  have  occurred  on  appellant's  own  line. 

The  fact  that  the  waybill  Issued  by  de- 
fendant for  the  guidance  of  its  employes  de- 
nominated this  as  a  "through  line  stock  way- 
bill from  Karnes  City  to  San  Angelo,  via 
Cameron  &  O.  C,"  could  have  no  effect  upon 
the  terms  of  the  contracts  with  defendant 
Neither  could  the  shipping  report  signed  by 
plaintiff  and  the  Gulf,  ColcHrado  &  Santa  F6 
Railway  agent  at  Cameron. 

We  would  not  be  Justified  In  assuming, 
though  it  may  be  possible,  that  the  testi- 
mony as  to  the  contracts  will  be  materially 
different  on  another  triaL  If  the  case  be 
narrowed  down  to  the  obligations  of  defend- 
ant under  the  written  contract  as  it  ought 
to  have  been  at  the  last  trial  under  the  tes- 
timony, it  would  be  a  usetess  task  for  us 
to  consider  and  discuss  the  many  exceptions 
of  appellant  to  the  diaigeB^QQ0[^ 
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There  are  a  number  of  asalgnmenta  -wUch 
relate  to  testimony  admitted.  Wltneasea 
should  not  be  allowed,  over  objections,  to  tea- 
tify  to  the  questions  concerning  values  at 
the  place  of  destination  unless  they  are 
shown  to  have  knowledge  of  such  subject 
Railway  Co.  v.  Staton  (Tex.  Olv.  App.)  48 
8.  W.  2T&  We  do  not  think  It  would  be  nec- 
essary tor  witness  acquainted  with  such 
TSlues  and  stock  generally,  and  who  saw  the 
cattle  at  point  of  destination,  to  have  seen 
or  known  the  cattle  when  shipped  or  en 
route,  in  order  to  testify  to  the  value  of  such 
cattle  at  destination  in  the  condition  they 
arrived  there  and  the  condition  they  would 
have  been  in  If  properly  carried,  provided 
proper  hypothetical  questions  were  pro- 
pounded. Railway  Co.  v.  Oreathouse,  82 
Tex.  109,  IT  S.  W.  834.  But  It  has  been 
held  that  the  witness  should  state  facts,  and 
not  simply  give  his  bare  oplnicm  as  to  the 
difference  In  values.  Railway  Co.  v.  Wright, 
1  Tex.  Civ.  App.  404,  21  S.  W.  80;  Railway 
Co.  V.  Ward,  2  Tex.  Civ.  App.  599,  21  S.  W. 
607;  Railroad  Co.  v.  Hughes  (Tex.  Olv.  App.) 
31  S.  W.  412.  Such  a  witness  would  be  com- 
petent to  testify,  from  the  appearances  of 
the  cattle,  as  to  what  caused  theh:  condition, 
provided  he  gave  the  data  upon  which  he 
based  his  opinion. 

We  are  further  of  opinion  ttiat,  if  It  be- 
came matolal  for  any  purpose  to  prove  the 
time  the  train  was  due  at  Cameron,  the  dec- 
laration of  the  conductor  was  admissible. 
Railroad  Co.  v.  Bamett  (Tex.  Civ.  App.)  34 
8.  W.  139.  The  waybills  which  defendant  is- 
sued for  the  guidance  of  conductors  afforded 
no  proof  of  partnership  or  agency  In  this 
case. 

It  Is  unnecessary  to  lengthen  this  opinion. 
Reversed  and  remanded  as  to  appelant  the 
San  Antonio  &  Aransas  Pass  BaUway  Com- 
pany. 


SOUTHERN  PAC.  CO.  V.  WINTON  et  al.» 

(Court  of  Civil  Appeals  of  Texas.     Dec;  11, 
1901.) 

APPEAL— RBCORD  —  JURISDICTION  —  NONSOTT 
—APPBARANCB— ASSIGNMENT  OP  CLAIM— IN- 
TERVENTION —  RAILROADS  —  NKQUOBNCB- 
MISMATCHED  COUPLERS— BRAKBIMAN—  CON- 
TRIBUTORY NEOLIQBNCB-A88UMPTION  OP 
RISK— RULES— DAMAGES. 

1.  Where  it  appears  by  the  dates  stated  in 
the  record  that  the  case  was  transferred  to 
the  court  in  which  it  was  tried  after  a  nonsuit 
had  been  entered  in  the  court  in  which  the  ac- 
tion was  commenced,  and  before  such  nonsuit 
was  set  aside,  the  appellate  court  cannot  re- 
ceive and  consider  affldavits  and  certificate  of 
the  clerk  of  the  trtal  court  that  such  record  Is 
erroneous  in  that  the  transfer  was  in  fact  or- 
dered after  the  nonsuit  was  set  aside. 

2.  Where  a  cause  is  transferred  from  one 
district  court  to  another,  In  which  it  Is  tried, 
the  order  of  transfer  and  proceedings  in  the 
conrt  in  which  such  order  is  entered,  certified 
by  the  clerk,  become  ipso  facto  a  part  of  the 
record  of  the  cause. 

■  Rebearlng  denied  January  29,  1902,  and  writ  of 
error  denied  bj  lupreme  court. 


S.  Where  a  nonsuit  Is  altered,  on  order  set- 
tina  aside  such  nonsuit  reinstates  the  cause, 
and  leaves  It  pending  In  the  court  making  such 
orders,  notwithstanding  an  intermediate  void 
order  transferring  the  cause  to  another  court 
has  been  entered. 

4.  Where  plaintiffs,  acting  on  a  void  order 
of  transfer  of  an  action,  file  a  petition  for  the 
same  cause  of  action  in  the  court  to  which  ther 
supposed  the  action  was  transferred,  though 
called  an  amended  original  petition,  they  there- 
by commence  a  new  action,  and  defendants, 
by  appearing  generally  therein  without  cita- 
tion give  the  court  jurisdiction. 

5.  Under  Rev.  St.  art.  3025,  iwoviding  that 
in  an  action  for  injuries  resulting  in  death,  it 
the  sole  plaintiff  die  pending  the  suit,  and  he 
is  the  only  party  entitled  to  the  money  recov- 
ered, the  suit  sliall  abate,  and  article  4647,  au- 
thorizing the  assignment  of  any  claim  after 
suit  brought,  a  surviving  wife's  cause  of  action 
for  negligence  reanlting  in  the  death  of  her 
husband  is  not  assignable  before  a  suit  is 
brought  thereon. 

6.  Where  an  attorney  performs  services  for 
a  widow  in  the  prosecution  of  an  action  against 
a  railroad  company  for  negligence  resulting  in 
the  killing  of  her  husband,  the  claim  of  such  at- 
torney for  compensation  is  not  an  interest  in 
the  cause  of  action  which  entitles  him  to  in- 
tervene in  such  suit 

7.  Where  a  railroad  company  starts  over  its 
road  a  train  of  cars  having  coupling  appliances 
so  mismatched  that  on  coupling  the  cars  the 
appliances  on  one  car  may  slip  past  that  on  the 
other,  and  let  the  cars  together,  so  as  to  en- 
danger the  life  of  the  brakeman  who  Is  attend- 
ing to  the  coupling,  and  the  brakeman  is  so 
killed,  the  company  is  chargeable  with  negli- 
gence which  is  the  proximate  cause  of  the  in- 

8.  The  railroad  company  could  not  shift  its 
duty  of  inspection  and  starting  out  only  such 
cars  as  were  properly  equippeu  onto  its  brake- 
men  by  a  rule  forbidding  tuem  to  put  cars  into 
a  train  which  are  not  properly  equipped. 

9.  A  train  of  "tourists'  sleepers"  loaded  with 
colored  soldiers  was  received  by  a  railroad  com- 
pany for  carriage  over  its  tracks.  Some  of  the 
cars  had  the  Miller  coupler  and  some  the  Jan- 
ney  coupler.  These  styles  of  couplers  do  not 
match,  and  when  coming  together  may  slip 
past  each  other,  letting  the  car  platforms  come 
so  near  together  as  to  endanger  the  life  of  a 
brakeman  attending  to  the  coupling.  The  de- 
tect was  discernible  on  inspection.  Held,  that 
the  company  owed  the  duty  to  its  employes 
of  proper  inspection  of  the  cars  and  appli- 
ances, and,  if  they  were  not  reasonably  safe 
and  proper,  it  must  remedy  the  defect,  or  re- 
fuse to  take  the  cars. 

10.  A  rule  of  a  railroad  company  forbid  Its 
emplo.Tfis  to  place  a  car  with  defective  couplings 
in  a  train.  It  received  from  another  road  and 
carried  a  train  of  tourist  sleepers  having  mis- 
matched couplers.  While  stepping  at  a  station 
the  train  was  separated  to  leave  a  highway 
open.  While  coupling  up  preparatory  to  going 
on,  such  couplers  slipped  past  each  other,  let- 
ting the  cars  together,  crushing  the  brakeman 
who  was  attending  to  the  coupling.  Held,  that 
making  such  coupling  was  not  placing  such 
cars  in  the  train,  and  not  contributory  negli- 
gence, or  a  violation  of  such  rule. 

11.  A  railroad  company  received  from  another 
road  a  train  of  tourists'  sleepers  having  cars 
with  couplers  so  mismatcbed  that  they  were 
liable  to  slip  past  each  other  and  let  the  plat- 
forms come  together  when  they  were  being 
coupled.  A  freight  brakeman,  where  such 
couplers  were  not  ordinarily  used,  and  who  did 
not  appear  to  have  ever  made  or  seen  made  a 
coupUng  with  such  appliances,  was  required  to 
brake  on  such  train.  The  train  was  tem- 
porarily separated,  and  such  brakeman  was  or- 
dered to  make  the  coupling,  but  was  not  warn- 
ed of  the  hazard  of  working  with  such  couplers 
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The  conplen  slipped  past  Mtdi  other,  and  he 
wag  crushed  betTreen  the  cars.  Beld  that,  as 
be  hod  the  ri)^t  to  presume  that  the  company 
had  furnished  appliauces  which  were  reason- 
ably safe  whea  used  in  accO'rdance  with  Its 
nU»!i,  and  that  he  would  be  warned  if  thei« 
was  extra  or  unusual  hazard,  he  did  not  assume 
the  risk  of  the  use  of  such  unsafe  couplers. 

12.  Where,  in  an  action  against  a  railroad 
company  for  injury  resalting  from  negligence, 
it  is  not  clearly  eetablisbed  that  a  fact  es- 
sential to  plaintiff's  recorery  has  not  been 
proven,  or  that  one  which  is  a  complete  de- 
fense is  shown,  the  court  should  not  direct  a 
verdict  for  defendant. 

13.  Where,  in  an  action  against  a  railroad 
company  by  a  mother  for  the  negligent  killing 
of  her  married  son,  it  appears  that  she  is  73 
years  old,  living  with  her  married  daughter, 
and  the  sou,  earning  $100  a  month,  had  con- 
ti'ibuted  $60  per  year  for  her  support,  a  verdict 
of  more  than  $1,00U  is  excessive. 

Appeal  from  district  court,  El  Paso  coun- 
ty;  A.  M.  Walthall.  Judge. 

Action  by  Minnie  Winton  and  another 
against  the  Southern  Pacific  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Aflarmed  on  condltloos. 

Beall  &  Kemp,  for  at^ellant  W.  B. 
Brack,  Edwards  &  Edwards,  W.  M.  Petl- 
colas,  and  Patterson  &  Buckler,  for  appel- 
lees. 

NEILL,  J.  This  suit  was.brought  by  Min- 
nie Winton,  as  surviving  wife,  and  Annie  H. 
Winton,  as  the  mother,  of  Benjamin  S.  Win- 
ton, against  appellant  and  the  Galveston, 
Harrisburg  &  San  Antonio  Rallvray  Com- 
pany to  recover  damages  occasioned  by  the 
death  of  Benjamin,  who  was  alleged  to  hare 
been  killed  by  the  defendants'  negligence, 
when  in  the  employ  of  appellant  as  a  brake- 
man,  while  attempting  to  couple  two  passen- 
ger cars  equipped  with  mismatched  couplers, 
—one  a  Miller  book,  and  the  other  a  Janney 
coupler.  The  defendants  answered  by  gen- 
eral demurrer,  a  plea  of  not  guilty,  and 
pleaded  specially  assumed  •  risks,  contribu- 
tory negligence,  disobedience  by  decedent  to 
rules  o<f  the  company,  that  the  cars  between 
which  he  was  killed  came  beyond  the  state 
of  Texas  and  appellant  was  obliged  by  the 
laws  of  the  state  to  receive  and  transport 
them  without  delay,  and  that  it  was  a  part 
of  the  duty  of  decedent's  employment  to  In- 
spect such  cars  and  report  any  imperfec- 
tions or  defects  therein.  Messrs.  Patterscm  & 
Wallace,  attorneys  at  law,  claiming  an  in- 
terest in  plaintiffs'  cause  of  action  through 
contract  with  Minnie  Winton,  authorizing 
them  to  sue  for  plaintiffs  on  this  cause  of 
action,  and  agreeing  to  give  them  one-half 
of  the  recovery,  intervened  in  this  suit.  The 
court  having  sustained  exceptions  made  by 
plaintiffs  to  the  petition  of  Intervention,  the 
defendants,  by  a  trial  amendment  In  the  na- 
ture of  an  interpleader,  prayed  to  be  pro- 
tected against  the  claim  of  Interveners,  and 
asked  that  they  be  retained  as  parties.  How- 
ever, the  petition  of  intervention  was  dis- 
missed. The  case  was  tried  before  a  Jury, 
whom  the  court  peremptorily  Instructed  to 


retirn  a  verdict  in  favor  of  the  GalTeston. 
Harrisburg  &  San  Antonio  Railway  Com- 
pany, and  submitted  the  case  on  the  law  and 
facts  against  the  appellant  only,  against 
whom  a  verdict  was  returned  in  favor  of 
Minnie  Winton  for  $10,500,  and  In  favor  of 
Annie  H.  Winton  for  $2,500.  Prom  the  Judg- 
ment entered  on  this  verdict  the  Soutbero 
Pacific  Company  has  appealed.  Messrs.  Pat- 
terson &  Wallace  have  also  appealed  from 
the  Judgment  dismissing  their  petition  in  in- 
tervention. 

Before  considering  the  questions  of  fact 
or  law  arising  from  the  trial,  we  will  first 
determine  a  preliminary  question  of  Jurisdic- 
tion, and  then  dispose  of  interveners'  ap- 
peal. There  are  two  district  courts  for  El 
Paso  county,— tte  Thirty-Fourth  and  Forty- 
First  Judicial  districts.  This  suit  was  orig- 
inally InsUtuted  In  ttie  Thirty-Fourth  dis- 
trict, and  on  April  20tli  It  was  transferred 
to  the  Forty-FlTBt  On  .Tune  30,  1900,  it  was 
retcansferred  to  the  Tbh^y-Fourth.  On  No- 
vember 15,  1900,  It  was  again  transferred  to 
the  Forty-First,  where,  on  the  10th  day  of 
January,  1901,  the  case  was  tried,  and,  on  the 
court's  announcing,  after  argument,  that  it 
would  instruct  a  verdict  for  defendants,  the 
plaintiffs  took  a  nonsuit,  and  Judgment  of 
nonsuit  was  entered.  On  February  15,  1901, 
the  Forty-First  district  court,  on  motion  of 
plaintiffs,  transferred  the  case  to  the  Thhrty- 
Fourtb  district,  and  cm  February  18,  1901, 
the  Forty-First  district  court  set  aside  lt» 
Judgment  of  nonsuit.  The  case  was  after- 
wards, on  the  27th  of  May,  1901,  tried  in  the 
Thhiy-Ponrth  district,  when  the  Judgment  ap- 
pealed from  was  rendered.  The  appellant, 
upon  these  matters,  shown  from  the  record, 
by  its  first  assignment  of  oror  comidains 
tliat  "the  court  erred  in  hearing  the  cause- 
and  in  rendering  Judgment  therein,  as  sald^ 
court  was  without  Jurisdiction,  and  its  pro- 
ceedings and  Judgment  are  void."  In  pass- 
ing upon  the  question  raised  by  this  assign- 
ment we  can  only  consider  such  matters  as 
are  disclosed  by  the  record.  This  requires 
us  to  exclude  from  our  consideration,  as  be- 
ing no  part  of  the  record,  the  afBdavIt  of  ai>- 
pellees'  counsel  and  certificate  of  tiie  clerk. 
made  after  the  appeal  was  perfected  and 
filed  for  the  first  time  In  tUs  court,  to  the 
effect  that  the  record  does  not  speak  the 
truth,  and  that  in  fact  the  order  transfer- 
ring the  cause  to  the  Thirty-Fourth  district 
was  made  after  the  one  setting  aside  the 
Judgment  of  nonsuit.  If  there  were  a  mis- 
take In  the  record  of  the  court  as  to  the  re- 
spective dates  of  these  orders,  It  should 
have  been  corrected,  on  motion,  in  that  court 
Its  records,  as  disclosed  by  the  transcript. 
Import  to  us  absolute  verity.  It  Is  for  the 
district  court— not  an  appellate  tribunal— to 
correct  a  mistake  in  its  minntes.  We  have 
no  authority  of  law  to  consider  papers  filed 
in  tills  court  for  the  pmitose  of  contradict- 
ing the  minutes  of  the  court  from  which 
an  appeal  is  prosecuted,  or  of  the  court  from 


Tex.) 


SOUTHERN  PAC.  CO.  t-  WINTON. 


47» 


which  the  caune  was  transferred  to  the  one 
which  rendered  the  Judgment.  Nor  can  we 
ngree  with  appellees'  counsel  In  the  asser- 
tion that  the  orders  of  transfer  made  by  the 
Forty-First  district  are  no  pnrt  of  the  record, 
nnd  cannot  be  considered  on  this  appeal.  If 
this  were  so,  there  would  be  no  means  of 
showing,  after  a  case  had  once  been  trans- 
ferred from  the  court  wherein  It  was  orig- 
inally Instituted  to  the  other  district  court, 
how  it  erer  got  back  on  the  docket  of  the 
court  which  made  the  first  transfer.  When 
a  case  Is  transferred,  ail  the  orders  and  pro- 
ceedings of  the  court  making  the  transfer 
are  certified  by  the  clerk,  and  are  transmit- 
ted, together  with  the  original  papers  in  the 
case,  to  the  court  to  which  the  transfer  is 
made,  and  become  ipso  facto  a  part  of  the 
record  in  the  cause.  Looking  alone  to  the 
record  for  the  purpose  of  determining  this 
question  of  Jurisdiction,  we  find  that  on  the 
15th  day  of  Hay,  1901,  after  the  date  of  the 
last  order  of  transfer  to  the  Thirty-Fourth 
Judicial  district  and  of  the  order  setting 
aside  the  Judgment  of  nonsuit,  the  plaintiffs 
filed  In  the  court  of  the  Thirty-Fourth  Judi- 
cial district  thehr  "seoond  amended  original 
petition"  in  this  cause,  and  that  on  the  23d 
day  of  the  same  month  the  Interveners  like- 
wise filed  in  said  court  their  "second  amend- 
ed plea  in  intervention."  No  citation  on  eU 
ther  of  these  petitions  was  issued  to  the  de- 
fendants after  the  nonsuit  was  entered,  nor 
did  either  of  them,  up  to  the  date  of  the 
trial,  appear  or  file  any  pleading  or  any  other 
paper  in  the  cause.  The  Judgment  of  non- 
suit did  not  destroy  nor  bar  plaintiffs'  cause 
of  action.  After  it  was  entered,  they  had 
the  right  to  renew  their  suit  in  any  court 
having  Jurisdiction  of  the  snbject-inatter 
and  person  of  the  parties.  It  cannot  be  con- 
tended that  the  court  of  the  Thirty-Fourth 
judicial  district  did  not  have  this  Jurisdic- 
tion. If,  then,  it  should  be  conceded  that 
the  order  of  February  15,  1901,  was  inopera- 
ative  because  of  the  existence  of  the  Judg- 
ment of  nonsuit,  and  that,  therefore^  this 
cause  was  not  transferred  from  the  Forty- 
First  district,  it  would  follow  that,  as  the 
so-called  "second  amended  original  petition" 
stated  a  cause  of  action  of  which  the  Thir- 
ty-Fourth district  court  had  Jurisdiction,  it 
was  tbe  Institution  In  that  court  of  a  suit 
against  the  defendants  upon  the  same  sub- 
ject-matter Involved  In  the  old  suit  pending 
In  the  court  of  the  Forty-First  Judicial  dis- 
trict In  that  event  there  would  be  a  suit 
between  tbe  some  parties  plaintiffs  and  de- 
fendants, as  well  as  Interveners,  Involving 
the  same  subject-matter  pending  in  each  of 
the  district  courts;  for.  If  the  order  of  Feb- 
ruary IStta  did  not  operate  to  transfer  tbe 
case  from  the  Forty-First  district,  that  court 
had  Jurisdiction  to  set  aside,  as  it  did  on  the 
18th  of  February,  1901,  the  Judjiment  of  non- 
suit theretofore  entered,  which  would  leave 
tbe  SDlt  pending  in  that  court  The  styling 
the  petition  filed  on  the  ISth  of  May,  1901, 


In  tbe  court  of  tbe  Thirty-Fonrtfa  district 
court,  "second  amended  original  petition," 
would  not  prevent  it  from  operating  a*  tite 
institution  of  a  suit  In  that  court  Then, 
there  being  pending  In  two  different  courts 
of  competent  Jurisdiction  the  same  cause  of 
action  between  the  same  parties,  there  be> 
tng  no  plea  of  abatement  filed  in  either,  tbe 
plaintiffs  could  elect  which  they  would  try, 
and  the  trial  of  one  to  final  Judgment  would 
necessarily  abate  the  other.  But  It  may  b^ 
said  by  the  defendants  that  neither  of  them 
was  cited  or  answered  in  the  case.  Thoy 
each,  however,  did  appear,  as  is  shown  by 
the  record  before  us,  in  court  upon  the  trial, 
introduced  evidence,  asked  special  instruc- 
tions, their  counsel  argued  their  cause  to  the 
court  and  Jury,  and  the  appellant  filed  a  mo- 
tion for  a  new  trial,  in  which  no  complaint 
was  made  of  tiie  court's  jurisdiction.  The 
court  having  Jurisdiction  of  the  subject-mat- 
ter, this  appearance  and  participation  in  the 
trial  gave  the  court  Jurisdiction  of  their  per- 
sons. Logically,  it  would  be  so  much  the 
worse  for  appellant  that  it  had  filed  no  an- 
swer to  the  petition  of  plaintiffs  filed  on  the 
15tb  at  May,  1901,  upon  whldi  the  case  was 
tried;  for,  U  appellant  is  right  In  Its  con- 
tention that  the  cause  had  never  been  trans- 
ferred from  the  Forty-First  district  court  Its 
answer  was  there,  and,  having  none  hi  the 
court  where  the  case  was  tried,  it  was  not 
entitled  upon  the  trial  to  be  beard  upon  any 
question  except  the  quantum  of  damages, 
and  could  not  assign  error  on,  nor  have  this 
court  review,  any  other  matter.  But  this 
cold  logical  sequence  is  not  advanced  nor  in- 
sisted upon  by  appellees;  nor  are  we  in* 
cUned  to  apply  it  to  appellant  on  this  ap- 
peal. Having  appeared  upon  the  trial,  and 
(without  objection  of  appellees)  availed  Itp 
self  of  all  the  defensive  matters  set  up  in  Its 
answer  in  the  suit  which  it  claims  was  nev- 
er transferred  from  tbe  court  of  the  Forty- 
First  to  tbe  Thlrty-Fourtb  Judicial  district 
we  hold  that  It  waived  all  questions  of  Juris- 
diction which  might  otherwise  arise  from  the 
ineffectual  order  of  transfer  made  by  the 
court  of  the  Forty-First  district  on  the  15tb 
of  February,  1001,  and  cannot  for  the  first 
time  be  beard  in  this  court  to  say  that  the 
case  was  not  properly  transferred  from  the 
Forty-First  to  the  Thirty-Fourth  Judicial  dis- 
trict Marx  V.  Heidenheimer,  63  Tex.  304; 
Andrews  v.  Beck.  23  Tex.  465. 

The  Interveners,  Messrs.  Patterson  &  Wal- 
lace, assign  as  error  the  action  of  the  court 
in  striking  out  on  motion  of  appellees,  their 
petition  In  intervention.  It  will  be  seen  from 
our  statement  of  the  case  that  Interveners 
alleged  in  their  petition  that  appellee  Minnie 
Wlnton  entered  Into  a  written  contract  with 
them,  as  attorneys  at  law,  whereby  she,  In 
consideration  of  legal  services  to  be  render- 
ed in  instituting  and  prosecuting  suit  against 
defendants  for  damages  occasioned  by  the- 
death  of  B.  S.  Wlnton,  assigned  them  one- 
half  of  her  cause  of  action  for  the  death  of 
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faer  Bald  buaband;  and  that  In  making  said 
contract  all  the  formalities  of  law  required 
w«re  compiled  with,  save  that  it  was  entered 
Into  before  suit  was  flled.  They  set  tip  a  par- 
tial performance  of  their  part  of  the  con- 
tract, their  ability  and  willingness  to  fully 
perform  it,  the  value  of  the  services  per- 
formed, that  they  were  without  cause  dis>- 
charged  from  their  employment  by  Minnie 
Winton,  and  that  she  is  insolvent  They 
prayed.  In  the  event  they  were  not  entitled 
to  recover  on  the  contract,  for  Judgment  for 
the  value  of  their  services  rendered.  To  en- 
title one  to  intervene  In  an  action,  the  Inter- 
est claimed  by  him  must  be  in  the  subject- 
matter  in  the  suit  and  not  In  some  inci- 
dental or  collateral  matter.  The  subject- 
matter,  when  Interveners  came  Into  this 
suit  was  the  damages  plaintiffs  were  enti-. 
tied  to  recover  against  the  appellant  for  in- 
juries by  it  Inflicted  resulting  In  the  death 
of  B.  S.  Winton.  Their  cause  of  action.  If 
any  they  had,  against  Mrs.  Winton,  was  for 
a  breach  of  contract;  and.  If  It  bore  any  re- 
lation at  all  to  the  subject-matter  involved 
In  appellees'  action  against  appellant  It 
was  only  incidental  or  collateraL  If  they 
had  any  cause  of  action  against  appellant, 
it  must  necessarily  have  arisen  from  the  al- 
leged assignment  by  Mrs.  Winton  to  them 
of  one-half  of  her  cause  of  action  against 
it  for  the  death  of  her  husband,  for  it  can- 
not be  successfully  contended  that  the 
Southern  Pacific  Company  would  be  liable 
to  interveners  on  a  quantum  meruit  for  serv- 
ices rendered  by  them  in  instituting  and 
prosecuting  a  suit  against  it  upon  a  contract 
between  interveners  and  Mrs.  Winton.  How- 
ever meritorious,  so  far  as  plaintiffs  are 
concerned,  such  services  may  have  been,  we 
apprehend  that  appellant  could  see  as  little 
merit  in  as  It  received  value  from  them. 
Things  in  action  which  do  not  pass  to  the  pei> 
sonal  representatives  of  a  decedent  as  assets 
of  his  estate,  in  the  absence  of  a  statute  au- 
thorizing their  assignment  are  not  assign- 
able. Pom.  Eq.  S  1275.  UntU  the  act  of 
1805  (Rev.  St  art  3353a),  "In  all  cases  of  in- 
juries to  the  person,  whether  by  assault 
battery,  false  Imprisonment  slander  or  oth- 
erwise, If  either  the  party  who  received  or 
committed  the  injury  died,  no  action  could 
be  supported  either  by  or  against  the  execu- 
tors or  other  personal  representatives." 
Taney  v.  Edwards,  27  Tex.  225.  The  act  re- 
ferred to  provides  that  causes  of  action 
brought  by  the  injured  party  for  personal 
Injuries  other  than  those  resulting  in  death, 
whether  such  injuries  be  to  the  health  or  to 
the  reputation  or  person  of  the  injured  par- 
ty, shall  not  abate  by  reason  of  his  death, 
nor  by  reason  of  the  death  of  the  person 
against  whom  such  action  shall  have  ac- 
crued. It  is  thus  seen  at  the  time  of  this 
enactment  that  It  was  recognized  by  the  leg- 
islature that  actions  tor  personal  injuries 
resulting  in  death  did  not  survive,  and  that 
tlie  statute  expressly  excepts  such  causes 


of  action  from  its  operation.  An  actirai  of 
this  character  is  tac  the  sole  benefit  of  the 
parties  to  whom  the  right  is  given,  and  It 
Is  expressly  provided  that  "the  amount  re- 
covered therein  shall  not  be  liable  for  the 
debts  of  the  deceased"  (Sev.  St  art  3021). 
and  that  "if  the  sole  plaintiff  die  pending 
the  suit,  and  he  is  the  only  party  entitled  to 
the  money  recovered,  the  suit  shall  abate" 
(Id.  art  3025).  But  it  would  seem  that  Rev. 
St  art  4047,  which  provides  for  the  "sale 
of  a  judgment  or  any  part  thereof  of  any 
court  of  record  within  this  state,  or  the  sale 
of  any  cause  of  action  or  Interest  therein  aft- 
er suit  has  been  flled  thereon,"  when  evi- 
denced, acknowledged,  flled,  and  a  minute 
of  such  transfer  made,  as  required  by  the 
article,  is  applicable  "to  any  judgments, 
suits,  claims  or  causes  of  action  whether  as- 
signable In  law  or  equity  or  not"  It  how- 
ever, does  not  apply  to  the  sale  of  a  cause 
of  action  before  suit  Is  brought  Railway 
Oo.  V.  Wooten  (Tex.  Civ.  App.)  30  S.  W.  684. 
We  conclude,  therefore,  that  it  appears  from 
the  face  of  Interveners'  petition  that  they 
have  no  interest  In  the  subject-matter  of  this 
suit  and  that  the  court  did  not  err  in  strik- 
ing their  pleading  from  the  record  and  dis- 
missing their  alleged  cause  of  action. 

This  brings  as  to  the  consideration  of  the 
case  upon  Its  merits.  Under  appellant's  sec- 
ond assignment  of  error  it  is  contended  that 
the  court  erred  in  submitting  the  case  to  the 
jury  under  the  facts,  and  In  charging  that 
under  any  phase  of  the  evidence  plaintiffs 
were  entitled  to  a  recovery.  This  requires 
a  consideration  of  the  facts  and  the  law  ap- 
plicable to  them.  We  will  therefore  state 
the  facts.  Such  as  are  undisputed  may  be 
considered  as  our  conclusions.  But  when 
the  evidence  raises  an  issue  as  to  tiie  exist- 
ence or  nonexistence  of  a  material  fact,  we 
will,  after  considering  the  testimony,  deter- 
mine the  issue  in  accordance  with  the  ver- 
dict if  we  find  the  evidence  reasonably  suf- 
ficient to  support  it 

On  the  25th  day  of  September,  1899,  a  train 
loaded  with  negro  soldiers,  destined  for  the 
Pacific  coast,  came  from  some  point  beyond 
the  state  of  Texas  over  the  line  of  tiie  Texas 
&  Pacific  Railway  Company,  and  was  receiv- 
ed from  that  company  by  the  Southern  Pa- 
cific Company  at  its  depot  in  the  city  of 
Bl  Paso,  Tex.,  to  be  carried  ever  Its  ro.<id 
west  to  Its  destination.  The  cars  composing 
the  train  were  tourist  sleepers.  While  wait- 
ing at  El  Paso,  the  train  was  cut  In  two 
at  a  certain  street  crossing.  When  the  time 
came  for  the  train  to  depart  on  its  journey 
west  the  con&actoe  directed  Benjamin  S. 
Winton,  who  had  on  that  day  been  taken  by 
appellant  from  his  employment  as  a  brake- 
man  on  its  freight  trains  and  assigned  to 
duty  as  a  brakeman  on  this  passenger  train, 
to  couple  the  cars  at  the  crossing  wh«re  It 
had  been  cut  in  two.  In  obedience  to  the 
order  of  the  conductor,  he  made  the  coup- 
ling, when,  by  reason  of  the  coupling  appU- 
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ances  being  mlBmatcbed,— one  being  a  Mil- 
ler  hook  and  the  other  a  Janney  coupler,— 
they  slipped  by  each  other  before  he  could 
get  out  from  between  the  cars,  and  by  their 
coming  together  he  was  crushed  so  that  be 
died  soon  thereafter.  Each  of  the  couplers 
was  automatic  when  worlsed  with  its  own 
kind.  When  they  were  used  together  they 
would  not  couple  automatically,  but  could 
be  coupled  by  the  use  of  a  link  and  pin. 
When  coupled  by  these  means,— as  they  wer<> 
In  this  instance,— their  tendency,  on  account 
of  the  lateral  motion  in  the  Miller  hook,  was 
to  slip  by  each  other,  and  allow  the  ends 
of  the  cars  or  their  platforms  to  come  so 
close  together  as  to  endanger  the  Ijfe  of  any 
one  between  them.  It  is  generaUy  recog> 
nized  among  railroad  men  that  the  use  of 
these  kinds  of  coupling  appliances  together 
Is  dangerous.  The  accident  happened  In  the 
daytime,  when  the  kind  and  character  of  thft 
coupling  appliances  could  be  plainly  seen. 
The  deceased  was  an  experienced  brakeman, 
%  years  old,  and  had  worked  for  the  South- 
ern Pacific  Company  as  a  brakeman  on  its 
freight  ti-ains  about  a  year  and  a  half  before 
his  death.  Prior  to  his  employment  by  ap- 
pellant he  had  worked  for  the  Santa  F6  Sys- 
tem in  Southern  California  for  about  two 
ycai-s  on  passenger  trains  the  greater  part 
of  the  time.  Rules  59  and  GO  of  appellant 
company  are  as  follows:  "Great  care  must 
be  exercised  by  all  persons  when  coupling 
cars.  Inasmuch  as  the  couplings  of  cars 
and  engines  cannot  be  imlform  in  style  or 
strength,  and  are  apt  to  be  broken  from  va^ 
rious  causes,  so  as  to  render  it  dangerous 
to  expose  the  hands,  arms,  or  person  of  those 
engaged  in  making  couplings,  all  employes 
are  enjoined  before  coupling  cars  or  engines 
to  examine  and  to  know  the  kind  and  con- 
dition of  drawhead,  drawbar,  link,  and  coup- 
ling apparatus,  and  are  forbidden  to  place 
in  trains  any  car  with  a  defective  coupling, 
until  they  shall  have  reported  the  defect  to 
the  conductor  or  yard  master.  Sufficient 
time  may  be  taken  by  employte  in  all  cases 
to  make  the  examination  required."  "In 
coupling  Miller  hooks  with  other  styles  of 
drawbars,  the  link  should  first  be  inserted 
to  the  hook,  using  the  pin  chained  to  the 
Miller  platform.  In  coupling  a  Miller  hook 
with  link  and  pin  to  an  automatic  coupler, 
the  link  should  first  be  Inserted  in  the  book; 
then  the  coupling  be  made  to  the  closed 
knuckle  of  the  automatic  coupler.  The  per- 
son making  the  coupling  as  a  rule  should 
stand  on  the  gnardarm  side  of  the  auto- 
matic coupler."  We  conclude  and  find  as  a 
fact  that. appellant  was  negligent  In  having 
in  said  train  the  two  coaches  one  of  which 
was  equipped  with  what  is  known  as  a 
"Miller  hook"  and  the  other  with  a  "Janney 
coupler,"  and  that  such  negligence  was  the 
I)ro:;Imate  cause  of  the  death  of  Benjamin 
S.  Wlnton. 

The  Issues  of  fact  (1)  as  to  whether  d» 
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cedent  knew,  or  by  ordinary  observation 
could  have  known,  when  he  wenti  between 
the  coaches  to  make  the  coupling,  that  the 
lateral  motion  In  the  Miller  hook  was  suffi- 
cient to  allow  it  to  slip  past  the  Janney  coup- 
ler, and  subject  him  to  an  unusual  danger; 
and  (2)  whether,  In  making  the  coupling,  he 
observed  the  rule  of  the  company  prescribing 
the  manner  in  which  it  should  be  done,— are 
controverted,  and  upon  them  the  evidence 
was  conflicting.  There  was,  however,  evi- 
dence upon  each  of  said  Issues  sufficient  to 
warrant  the  Jury  in  finding  that  decedent  did 
not  know,  and  by  ordinary  observation  could 
not  have  known,  of  the  liability  of  the  Miller 
hook  to  pass  the  Janney  coupler.  As  to  the 
second  issue  stated,  we  think  It  is  demonstra- 
ble from  the  evidence  that  the  decedent 
obeyed  to  the  letter  the  rule  of  the  company 
In  making  the  coupling.  In  view  of  the  ver- 
dict, we  find  on  each  of  the  Issues  of  fact 
in  accordance  therewith.  Having  found  (1) 
that  appellant  was  negligent  in  having  the 
two  cars  in  Its  train  with  mismatched  coup- 
ling appliances;  (2)  that  such  negligence  was 
the  proximate  cause  of  Winton's  death;  (3) 
that  the  risk  attending  one  io  coupling  such 
cars  was  unusual;  (4)  that  the  decedent  was 
unacquainted  with,  and  could  not  by  ordi- 
nary observation  have  known  of,  unusual 
danger  caused  by  the  liability  of  the  mis- 
matched coupling  appliances  to  pass  each 
other;  and  (5)  that  In  making  the  coupling 
Winton  complied  with  the  rule  of  the  com- 
pany In  making  it,— we  are  brought  to  the 
question  raised  by  this  assignment:  Did  the 
court  err  in  submitting  the  case  to  the  Jury 
on  these  facts?  This  question  requlree  us 
to  consider  the  law  upon  (1)  negligence  of 
appellant;  (2)  on  assumed  risk;  and  (3)  upon 
contributory  negligence. 

1.  It  Is  th€  duty  of  the  master  to  use  or- 
dinary care,  diligence,  and  skill  for  the  pur- 
pose of  protecting  his  servants  from  en- 
countering unnecessary  risks  in  his  service. 
He  personally  owes  to  his  servants  the  duty 
of  using  ordinary  care  and  diligence  to  pro- 
vlde  for  their  use  reasonably  safe  instru- 
mentalities of  service.  These  instrumentali- 
ties must  be  adapted  to  the  woik  in  hand. 
It  is  not  enough  that  they  should  be  good 
under  ordinary  conditions,  but  they  must  be 
suitable  for  the  work  to  which  they  are  ap- 
plied by  the  mastw,  and  properly  adjusted 
to  each  other.  If,  therefore,  the  master 
knows,  or  would  have  known  if  he  had  used 
ordinary  care  to  ascertain  the  facts,  that  the 
machinery  or  appliances  which  he  provides 
for  the  use  of  his  servants  are  unsafe,  and 
a  servant,  without  contributory  fault,  suf- 
fers injury  tbareby,  the  master  is  liable 
therefor.  The  master  is  not  entitled  to  time 
to  discover  defects  in  things  which  are  de- 
fective when  put  to  use,  but  he  should  ex- 
amine them  before  putting  them  to  use.  He 
cannot  evade  his  responsibility  In  these  re- 
spects by  simply  giving  general , orders  that 
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servants  aball  examine  for  themselTes,  be- 
fore using  the  appliances  furnished  by  blm. 
Shear.  &  R.  Neg.  (5th  Ed.)  i  104,  and  au- 
thorities dted  In  notes.  Railroad  companies 
owe  to  tiieir  employte  the  duty  of  proper  in- 
spection of  cars  and  their  appliances  tor  the 
purpose  of  discovering  defects.  If  the  ap- 
pliances are  not  reasonably  safe  or  proper 
on  any  of  the  cars,  they  sliould  not  be  put 
in  the  train  and  started  out  And  It  maizes 
no  difference  whether  the  cars  belong  to  the 
company  or  were  received  by  it  from  some 
other  railr«ad.  They  must  first  t>e  inspect- 
ed, and.  If  found  unsafe,  must  not  be  put  In 
the  train.  As  is  said  in  Gottlieb  v.  Railroad 
Co.,  100  N.  Y.  4«2,  3  N.  B.  344:  "It  [the 
railroad  company]  owes  the  duty  ot  lniq>ec- 
tion  as  master,  and  Is  at  least  responsible 
for  tiie  consequences  of  such  defects  as 
would  be  disclosed  or  discovered  by  ordinary 
Inspection.  When  cars  come  to  it  which 
have  defects  visible  or  discoverable  by  ordi- 
nary inspection,  it  mast  remedy  such  de- 
fects, or  refuse  to  talce  sneh  cars.  So  much, 
at  least,  is  due  from  it  to  the  emi>Ioy^ 
The  employes  can  no  more  be  said  to  assume 
the  risks  of  such  defects  In  foreign  cars  than 
in  cars  belonging  to  the  company.  As  to 
sneh  defeefas  the  duty  of  the  company  is  the 
same  as  to  all  cars  drawn  over  its  road." 
As  the  evidence  shows  without  contradiction 
that  tbe  appellant  Icnew,  wlien  It  received 
the  train  carrying  the  two  cars  with  mis- 
matched coupling  apparatus,  that  it  was  es- 
trahaeardous  to  its  employes  to  couple  them 
together,  it  was  guilty  of  a  breach  of  duty 
to  its  servants.  As  is  seen,  it  could  not,  un- 
der the  law,  shift  the  consequence  of  its  neg- 
ligence from  Itself  to  its  servants,— as  it 
claims  in  this  case  it  had  done,— by  a  rule  im- 
posing upon  its  servants  a  duty  it  personally 
owed  to  secure  their  safety  while  in  the  dis- 
charge of  the  duties  of  their  employment. 
Even  if  the  master  were  permitted  in  this 
way  to  sbirlc  his  duty  and  avoid  the  conse- 
quenee  of  his  negligence,  the  rule  of  the 
company  forbidding  its  employes  to  place  In 
trains  any  cars  with  defective  couplings  can- 
not be  held  in  this  case  to  have  that  effect. 
It  was  not  the  decedent's  duty  to  place  cars 
In  trains.  This  duty  was  appellant's,  or 
such  of  its  servants'  to  whom  It  had  been 
delegated  by  the  company;  and  whose  fail- 
ure to  discharge  It  would,  as  to  all  employ^ 
except  themselves,  be  the  negligence  of  the 
nuustcr.  The  cars  had  been  placed  in  the 
tniln  before  Wlnton  was  assigned  to  it  In 
the  capacity  of  a  bralteman.  The  train 
might  liave  been  hauled  over  appellant's  en- 
tire line  without  it  becoming  necessary  for 
a  brakeman  either  to  couple  or  uncouple  any 
of  tlie  cars,  had  it  not  been  cut  in  two  at  the 
street  crossing  in  El  Paso.  Because  of  its 
being  parted  there,  the  brakeman  who  had 
to  make  the  coupling  so  it  could  proceed  on 
its  Journey  cannot  be  held  to  the  liability  of 
a  servant  whom  appellant  had  "forbidden  to 
place  in  trains  any  car  with  defective  coup- 


lings." These  principles  of  law,  whoi  ap- 
plied to  the  facts,  show  to  a  moral  certainty 
the  negligence  of  appellant. 

2.  Aa  to  the  doctrine  of  assumed  risks: 
"A  servant  is  held  to  assume  the  ordinary 
risks  of  the  business  upon  which  lie  enters, 
so  far  as  those  risks,  at  the  time  of  enter- 
ing upon  the  business,  are  known  to  blm,  or 
should  be  readily  discernible  by  a  pereN>n  of 
his  age  and  capacity,  in  the  exercise  of  ordi- 
nary care,  and  whether  the  business  is  dan- 
gerous or  not.  The  ordinary  rlsics  of  a  par- 
ticular business  are  those  which  are  a  part  of 
the  ordinary  method  of  conducting  that  busi- 
ness, even  though  they  might  be  fairly  called 
extraordinary  with  reference  to  different  busi- 
ness, or  a  different  department  of  the  same 
business.  If  the  business  Is  essentially  at- 
tended witii  extraordinary  dangers,  these  are 
among  the  risks  assumed."  Joyce  v.  Worce»- 
ter,  140  Mass.  2415,  4  N.  E.  565.  "But  a  serv- 
ant docs  not  assume  risks  which  are  not  thus 
known  or  discernible,  nor  any  which  do  not 
exist  at  the  time  when  he  enters  into  his  mas- 
ter's service,  and  of  which  be  haa  not  notice 
hi  time  to  protect  himself  against  them;  nor 
does  he  assume  extraordinary  ilslcs,  unusual 
in  his  bostnees,  of  which  he  has  not  timely 
notice."  Shear.  &  R.  Neg.  H  185, 185a.  "He 
does  not  assume  the  risks  arisiog  from  the 
failure  of  the  master  to  do  his  duty,  unless 
be  knows  of  the  failure  and  the  attendant 
risks,  or  in  the  ordinary  discharge  of  his 
duty  must  necessarily  iiave  acquired  tb.it 
knowledge."  Railway  Co.  v.  Hannlg,  91  Tex. 
347,  43  6.  W.  508.  A  servant  has  ttie  right 
to  presume,  and  to  act  npon  the  ^«eumptlon. 
that  his  master  or  bis  vice  principal  has  and 
will  continue  to  perform  every  duty  Incum- 
bent upon  him;  that  there  are  no  risks  at- 
tending the  business  other  than  such  as 
usually  attend  business  of  that  general  na- 
ture, and  existed  when  he  entered  into  the 
service,  or  such  as  have  been  ex];>lained  to 
him,  or  are  known  by  or  perfectly  obvious 
to  him;  that  it  Is  safe  to  obey  ordws;  that 
the  place  of  work  is  safe,  and  the  appliances 
reasonably  good  and  adequate.  Shear.  &  B. 
Neg.  i  18ob.  When  the  master  has  been 
guilty  of  negligence,  knowledge  on  the  part 
ot  the  servant  of  such  negligence  and  of  the 
danger  arising  therefrom  is  the  foundation 
of  assumed  risk.  Railway  Co.  v.  Bngelhorn 
(Tex.  Civ.  App.)  62  S.  W.  661.  If  it  be  ad- 
mitted the  decedent  saw,  at  the  instant  he 
attempted  to  make  the  coupling,  the  dissimi- 
larity between  the  couplings,  that  would  not 
give  rise  to  the  doctrhie  of  assumed  risk; 
for,  if  he  acquired  that  knowledge  at  the 
time  he  attempted  to  make  the  coupling,  the 
doctrine  of  assumed  risk  does  not  apply. 
Railway  Co.  v.  Mtlam  (Tex.  Civ.  App.)  50 
S.  W.  417.  The  rule  prescribing  how  the 
coupling  should  be  made  when  "coupling 
Miller  hooks  with  other  styles  of  drawbars" 
would  Imply  that,  if  the  coupling  were  made 
In  compliance  with  the  rule,  no  extraordinary 
risk  would  be  encountered.    A  servant  up.>n 
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vbcnn  tlie  duty  devolved  of  performing:  Oie 
serrlce  would  liave  tlte  right  to  presume  that 
his  master  knew  it  was  safe  if  done  in  tiie 
manner  prescribed.  If  mailing  the  conpling 
according  to  the  rule  of  his  tnstructloD  would 
expose  iitm  to  Tumsual  danger,  it  was  tlte 
company's  duty  to  inform  him  of  the  «xtni 
liazard.  The  decedent  was  not  bound  to 
know  what  wias  unusual,  and  not  to  be  rac- 
peeted  In  the  usual  oonrse  of  his  employment. 
Kerns  t.  RaUway  Co.  (Iowa)  62  N.  W.  Wd. 
The  decegtent's  employment  waa  that  of  & 
brakeman  on  freight  trains,  apoa  which  •sueb 
coupling  apitliSBees  as  a  "KiUer  hook"  and 
"Jauney  canider"  were  not  ordinarily  aaed. 
It  does  not  'api>ear  that  he  ever  made  «r  -eTer 
sa-w  a  OMipling  made  with  audi  mlaatatclied 
appliaaees.  The  fact  that  it  was  generaiiy 
known  among  xailroad  men  that  making  a 
conpling  with  «b(^  devices  was  dangtRMis 
woDld  aet,  asia  matter  of  law,  impute  to.liim 
knowledge  .of  such  danger.  The  rules  tme- 
nished  him  provide. for  making  such  a  .esnp- 
ling  and  lie  was  ordered  by  his  eoadiietor 
(the  company's  vice  principal)  to  make  It. 
He  had,  in  addition  to  the  presumptions  aris- 
ing from  the  role  fortHdding  cars  with  de- 
fective eoopUngs  bdag  placed  io  tralaa,  and 
prescribing  how  couplings  should  be  made 
with  a  Miller  hook,  and  that  he  was  notax- 
poslng  bimscSf  to  mmsnal  dtmger,  the  Tlgiit  to 
assnaie  tliat  the  conductor  would  not  order 
him  to  make  the  coupling  if  the  appUaaees 
were  misafe.  It  not  aitpearing  that  Winton 
knew,  or  t>y  the  exercise  of  ordinary  obser- 
vation ought  to  have  known,  that  the  latecal 
motion  of  the  Miller  hook  was  sufficient  to 
permit  It  to  -slip  by  the  J&nney  coupler,  .it 
cannot  be  said  he  assumed  the  risk  «f  losing 
bte  life  in  undertaking  to  couple  the  cars. 
SnsseU  T.  RaUway  Co.  (Minn.)  20  N.  W.  147; 
Martin  v.  BaUway  Oo.  (Gal.)  28  Fac.  S46; 
Raliw.iy  Co.  v.  Smith  (Tex.  Civ.  App.)  57  S. 
W.  999.  As  the  risk  to  Wluton  in  making  the 
coupling  was  one  that  arose  from  the  negll-. 
pence  of  appellant,  and  not  such  as  was  or-' 
dinarily  Incident  to  his  employment,  nor  of 
which  he  had  knowledge,  nor  readily  dlseeni- 
rble,  and  of  which  he  had  knowledge  In  time 
to  protect  himself,  iierefore  we  conclude,  un-  ^ 
der  the  law  and  facts,  that  it  cannot  be  held 
to  he  snch  a  risk  as  was  assumed  by  him. 

S.  Little  need  be  said  as  to  contributory 
negligence.  If  one  is  Injured  in  the  discharge 
of  his  duty  by  an  occurrence  of  -which  he 
assumed  the  risk  of  the  danger,  it  can  make 
little  diffcrenee  whether  be  was  negligent  in 
the  performance  of  the  duty  or  not  In  ei- 
ther event  he  Is  not  entitled  to  a  recovery. 
If  the  injury  results  from  a  risk  which  was 
not  assumed,  but  from  his  contributory  neg- 
ligence, he  cannut  recover,  though  his  em- 
ployer may  have  also  been  guilty  of  negU- 
gence.  The  only  ground  upon  which  it  Is 
possible  to  niy  that  decedent  was  guilty  of 
cMitributory  negligence  is  that  he  did  not 
obey  the  rule  of  tho  company  as  to  the  man- 
ner of  making  the  ooapllng.    Upon  this  point 


we  have  found  that  It  Is  demonstrable  from 
the  testimony  that  in  this  he  observed  the 
rule  to  the  letter.  W«  must  theiefore  hold 
that  be  waa  not  .guilty  of  sny  negligence 
]Rt)ximately  oontrU)uting  to  fals:  death. 

It  folluwB  tnam  what  we  bay e  .said  timt 
the  court  did  not  eiT:ln  submitting  the  case 
.to  tke  Jury  on  tlue  tacts.  It  Is  <  only  when  it 
is  Bo  dearly  cataUiahed  frmn  tke  undisputed 
testimony  as  toadnattof  b»  other  .-xeasoa&hle 
Jiypotbcais  or  eonctasion  ttast  xitber  e  fact 
essentisl  :to  plalntifllte  ractlen  .Is  not  pooven, 
or  one  which  Is  a.  oon^tetedefieose  has  been 
Shown,  ttet  It :  becomes  :ilK  daty  uf  tlM  court 
to  instmct  a  Tscdiet  ter  \tbe  .defendant 
fimdies  -T.  iBaavmy  tfiJo.,  «B  Tn.  lU7,  SO  S. 
W.  481;  BbUmbt'Oo.  t.  ity«n,.«0  Xex.  89, 
:lfi  &  W.  B8B;  .'KklDoiisld  V.  iBaiiway  Co.,  S6 
Tex.  .1,  22  S.  W.  039,  40  j&mh.  '-St  itbtp.  803; 
Cbocte  T.  Hallway  Qo.,.90rS*x.dtB,  MS.  W. 
217.  37  8.  W.  818;  Haass  v.  .BaUwsy  Co. 
(Tex.  Civ.  App.)  B7  S.  W.  855. 

All  of  the  questions  raised  in  the  assign- 
ments  which  complain  of  tbe  charge,  except 
one,  are  involved  in  what  we  have  already 
stated  to  be  the  law  applicable  to  'the  facts 
in  this  case.  The  charge  is  in  perfect  ac- 
Tcsrd  -with 'OUT  "View  of  0>e  'htw  -as  before 
'expi«BS0a,.'aiid'.we  deem  tt  uimeeessary  to  say 
-more  Uian.tbat,:in  ouriopliUan, .lume  of  snch 
:assignmente,  as  well  as  mme  of  those  which 
complain -of 'the  court's -refusal  to  give  cer- 
tain special  Instructions  requested  by  appel- 
lant, is  well  taken.  As  the  charge  shows  that 
the  only  issues  of  negligence  auhmitted  to 
the  jury  were:  (1)  'Whether  appellant  was 
guilty  of  negligence  In  using  a  Miller  hook 
In  connection  -with  a  Janney  coupler;  (2) 
whether  or  not  it  was  negligent  In  falling  to 
inform  deceased  of  the  unusual  danger  In 
making  the  coupling;  and  (3)  whether  Win- 
ton  was  guilty  of  contiltoatory  negligence,— 
the  appellant  coUTd  not  -have  been  prejudiced 
by  the  court's  tellhig  the.  Jury  in  Its  charge 
that,  before  they  conid  And  for  plain  tilts 
they  must  And  tliat  decedent's  "Injury  was 
caused  tin^tmgh  the  negligence  of  the  defend- 
ant In  some  one  of  tbe  respects  above  nam- 
ed," L  e.,  some  one  Of  the  grounds  of  negli- 
gence alleged  In  plaintiffs'  petition.  "When 
the  charge  is  considered  as  a  whftie,  the  Jury 
were  only  permitted  to  consider  or  tlnd 
against  appellant  upon  one  or  both  of  the 
grounds  of  negligence  submitted  to  them. 

The  evidence  shows  that  Annie  H.  Wlnton, 
the  mother  of  the  deceased,  was  73  years  old 
when  her  depositions  were  taken  In  the  case; 
that  her  life  expectancy  was  7  yejirs;  that 
he  gave  her  about  an  average  Of  ?50  a  year; 
that  she  resided  with  her  daughter,  Cora  Cas- 
well, in  California,  at  the  time  of  his  death; 
that  Mrs.  Caswell  and  another  married  daugh- 
ter contributed  to  her  support  by  giving  her 
a  home.  Deceased  was  earning  $100  per 
month  when  he  was  killed.  In  May,  1899. 
he  spoke  of  his  intention  to  care  for  bis  moth- 
er the  remainder  of  his  life,  saying  that  he 
wanted  ber  to  live  with  him,  and  talcs  llfs 
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easy;  that  tberetofore  he  did  not  have  money 
to  do  for  her  as  be  liked,  "but  now  [May, 
1899]  he  was  ont  of  debt,  making  money,  and 
able  to  support  her."  Had  deceased  contrib- 
uted one-third  of  his  earnings  during  her  life 
expectancy.  It  would  have  amounted  to  little 
more  than  the  Judgment  She  already  had  a 
home  with  her  daughter,  and  It  is  not  shown 
that  she  ever  Intended  to  change  it  for  a 
home  with  her  son.  There  Is  nothing  to  show 
that  she  had  any  reasonable  expectation  of 
recelTlug  pecuniary  aid  of  more  than  |1,000 
in  value  from  her  son  had  he  lived.  That 
sum  we  believe  will  amply  compensate  her 
for  the  pecuniary  loss  she  has  sustained.  We 
do  not  believe  the  damages  awarded  Minnie 
Wlnton,  the  wife  of  deceased.  Is  excessive. 
If  within  15  days  from  this  date  a  remittitur 
Is  entered  by  Mrs.  Annie  H.  Wlnton  of  $1,- 
000,  the  Judgment  will  be  afSirmed;  otherwise 
It  wlU  be  reversed,  and  the  cause  remanded. 


ADAMS  V.  KTNO.t 

(Conrt  of  Clril  Appeals  of  Texas.     Jan.  11, 

1902.) 

INFANTS-CONTRACTS— SALBS-PUBLIC  LANDS. 

Under  Act  July  8,  1879,  amended  by  Act 
April  6,  18S1,  (  6  et  sen.,  authorizing  the  sale 
of  Echool  lands,  and  declaring  that  any  person 
may  become  a  purchaser,  a  sale  to  an  mfant 
was  nevertheless  void,  so  that  a  retention  of 
the  land  by  the  infant  for  10  years,  and  a  sub- 
sequent sale  by  him,  could  not  amount  to  a 
ratification. 

Appeal  from  district  court,  Shackelford 
county;   N.  B.  Llndsey,  Judge. 

Action  by  J.  Q.  Adams  against  C.  H.  King. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Reversed. 

A.  A.  Clarke,  Tbos.  L.  Blanton,  and  Theo- 
dore Mack,  for  appellant.  Warren  &  Webb, 
J.  A.  King,  and  A.  H.  Klrby,  for  appellee. 

HUNTER,  J.  This  was  an  action  of  tres- 
pass to  try  title  brought  by  Adams  to  recover 
from  King  three  sections  of  state  school 
land  lying  in  Shackelford  cotmty;  being  sec- 
tions 8  and  18  in  block  13,  and  section  6  in 
block  14,  located  by  virtue  of  certificates  is- 
sued to  the  Texas  &  Pacific  Railroad  Com- 
pany. The  defendant  pleaded,  "Not  guilty," 
and  reconvened  In  a  cross  action  to  recover 
possession.  The  case  was  tried  by  the  court 
without  a  Jury,  and  Judgment  was  rendered 
against  Adams,  In  favor  of  King,  for  tlie 
recovery  of  the  land  with  writ  of  possession; 
and  from  that  Judgment  Adams  has  appeal- 
ed, and  brings  the  case  here  on  the  findings 
of  fact  and  couclusions  of  law  as  found  by 
the  district  court  accompanied  by  a  state- 
ment of  facts. 

We  adopt  the  conclusions  of  fact  as  found 
by  the  district  Judge,  some  of  which  are  that 
on  December  18,  1882,  the  three  sections  in 
controversy  were  formally  sold  by  the  com- 
missioner to  James  M.  Rockwell,  who  was 

*  RehearlDg  denied  February  8,  1902,  and  writ  of 
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on  that  day  over  19  years  old,  but  under  the 
age  of  21,  and  that  Rockwell  on  July  26, 
1802,  conveyed  it  to  T.  H.  King  by  quit- 
claim deed;  that  said  sale  to  Rockwell  has 
never  been  legally  forfeited,  though  the  com- 
missioner has  put  the  land  on  the  market 
twice  since  and  sold  it  twice,  both  of  which 
sales,  however,  were  void  because  of  collu- 
sion with  King  (the  lands  being  In  King's 
pasture);  that  Rockwell,  by  falling  to  repu- 
diate the  sale  within  a  reasonable  time  after 
majority,  and  by  his  sale  to  King  in  1892, 
must  be  held  to  have  elected  to  affirm  the 
sale  made  to  him  by  the  commissioner  while 
a  minor.  If  such  sales  can  be  affirmed. 

It  will  be  seen  from  the  above  that  the 
vital  question  in  this  case  Is  whether  the 
sale  in  this  Instance  was  void,  or  only  void- 
able. It  is  the  first  time  this  question  has 
come  before  us  under  the  statute  of  1879  as 
amended  by  the  act  of  1881,  and  were  it  not 
for  the  decision  of  our  supreme  court  In 
Walker  v.  Rogan,  93  Tex.  248,  54  8.  W.  1018, 
construing  that  statute,  we  would  not  hesi- 
tate to  hold  that  the  sale  to  a  minor  under 
the  statute  named  would  be  voidable  only, 
and  that  as  the  ratification  In  this  instance 
by  the  minor  was  complete  after  coming  of 
age.  King's  title  under  his  deed  from  Rock- 
well is  good.  The  reasons  why  we  should 
so  hold  are  sufficiently  set  forth  In  the  opin- 
ion of  this  court  delivered  by  Justice  Ste- 
phens in  Watson  v.  White,  64  S.  W.  826,  3 
Tex.  Ct  Rep.  70,  and  In  O'Keefe  v.  McPher- 
son,  2  Tex.  Ct  Rep.  97,  CI  S.  W.  634,  and  au- 
thorities cited  in  these  cases.  In  view,  how- 
ever, of  the  decision  in  Walker  v.  Rogan,  su- 
pra, construing  the  very  statute  under  con- 
sideration, and  being  unable  to  distinguish 
this  case,  in  principle,  from  that  we  feel  con- 
strained to  reverse  the  Judgment  herein,  and 
render  it  In  favor  of  the  appellant;  and  it 
is  so  ordered. 


BRIDGES  et  al.  r.  WILLIAMa 

^Oourt  of  Civil  Appeals  of  Texas.     Feb.  12, 

1902.) 

NEW  TRIAL-CtmULATIVB  EVtDENGB. 

New  trial  will  not  be  granted  to  introduce 
the  books  of  the  store  kept  by  T.,  where  they 
would  only  show  that  they  were  kept  in  the 
name  of  other  persons,  and  wonld  thus  be  mere- 
ly cumulative  evidence,  assisting  the  letters  of 
T.  read  on  the  trial. 

On  rehearing.    Denied. 

For  former  opinion,  see  66  S.  W.  120 

John  O.  Winter,  for  appellants.  J.  E. 
Yantis  and  Lud  Williams,  tot  appellee 

COLLARD,  J.  The  motion  for  rehear- 
ing must  be  overruled.  Our  former  decision 
that  the  administrator  was  entitled  to  tiie 
possession  of  the  goods  for  the  purposes  ot 
administration  must  stand.  Appellants  made 
an  effort  to  show  that  Thomas  was  not  the 
owner  of  the  goods;  but  we  decided  that  ap- 
pellants  were   wrongdoers,   and  could    not 
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take  the  goods  from  one  rightfully  In  posr 
session,  as  was  Tbomas  during  his  life,  and 
bence  tbe  administrator's  duty  was  to  take 
tbe  goods  to  be  administered  In  due  course 
of  law. 

Tbe  motion  in  the  court  below  for  a  new 
trial  on  tbe  ground  tbat  tbe  books  of  tbe 
store  kept  by  Tbomas  would  sbow  that  tbey 
were  kept  In  the  name  of  N.  B.  Lewis  and 
J.  L.  Goree  was  properly  overruled.  Tbe 
books  would  only  tend  to  show  the  fact 
stated,  and  would  be  cumulative  evidence  as- 
sisting the  letters  of  Thomas  read  in  evi- 
dence on  the  trial,— strictly  cumulative  evi- 
dence, in  the  nature  of  admissions  that  the 
goods  belonged  to  other  parties;  that  Is,  ad- 
ditional testimony  of  the  same  kind  and  to 
tbe  same  point  It  has  often  been  decided 
that  newly-discovered  evidence,  when  merely 
cumulative,  will  not  authorise  the  granting 
of  a  new  trial.  State  v.  Moore,  7  Tex.  258; 
Oil  Co.  V.  Thompson,  76  Tex.  238,  13  S.  W. 
60;  Railway  Co.  v.  Wood,  69  Tex.  682,  7  S. 
W.  372;  Conwill  v.  Railway  Co.,  85  Tex. 
102,  19  S.  W.  1017;  Walker  v.  Brown,  66 
Tex.  558,  1  S.  W.  797.  As  to  what  is  cumu- 
lative evidence,  see  Railway  Co.  v.  Forsyth, 
49  Tex.  180. 

The  motion  for  rehearing  is  overruled. 


WESTERN  UNION  TEU  CO.  v.  REDINQBR,' 

(Court  of  Civil  Appeals   of  Texas.     Feb.  12, 

1902.) 

DEL.IVERINO    TELEORAMS— AGENT    TO    RE- 
CEIVB— NEOLIOBNCE. 
Any  ueellgence  in  not  having  telegram  for 

ElaintifT  dplivered  to  the  proprietor  of  the 
otel  at  which  be  boarded,  who  was  his  agent 
for  receiving  messages,  is  that  of  the  agent, 
and  not  of  the  telegraph  company;  he,  on  in- 
quiry of  him  for  plaintiff,  by  one  be  knew  was 
a  messenger  of  the  company,  not  having  asked 
if  there  was  a  message  for  plaintiff,  and  the 
fact  tbat  the  plaintiff  boarded  at  the  hotel 
being  do  notice  that  the  proprietor  was  his 
agent  to  receive  messages,  and  imposing  no 
duty  to  inquire  if  he  was  such  agent. 

Appeal  from  district  court,  Fannin  coun- 
ty; E.  S,  Chambers,  Judge. 

On  motion  to  modify  statement    Granted. 

For  former  reports,  see  63  S.  W.  156;  66 
S.  W.  78. 

Wllkins,  Vbison  &  Batsell  and  Geo.  H. 
Fearons,  for  appellant  Wheeler  &  Cunning- 
ham and  Agnew  A  Doncan,  for  appellee. 

KBT,  J.  Aiv>ellee  has  submitted  a  motion 
asking  this  court  to  modify  and  correct  a 
statement  embodied  in  the  supplemental  find- 
ings of  fact  heretofore  flled  to  the  effect  that 
the  proprietor  of  the  hotel  where  the  plain- 
tiff boarded  In  Bonham  was  informed  of  the 
fact  that  the  messenger  boy  had  a  message 
for  bim.  The  motion  will  be  granted.  On 
that  Issue  there  was  a  conflict  in  the  testi- 
mony, and,  the  Jury  having  decided  in  favor 
of  the  plaintiff,  we  find,  in  support  of  tbe 
verdict,  that  the  hotel  proprietor  was  not  In- 
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formed  of  the  fact  tbat  the  messenger  had  a 
telegram  for  Redlnger;  but  the  undisputed 
testimony  shows  that  the  boy  who  acted  as 
messenger  for  the  telegraph  company  went 
to  the  hotel,  and  Inquired  of  tbe  proprietor 
for  Redlnger,  and  was  told  tbat  he  was  out 
of  town.  And  by  tbe  same  character  of  tes- 
timony It  was  shown  that  the  hotel  propri- 
etor knew  at  tbe  time  that  the  boy  referred 
to  was  a  messenger  of  the  telegraph  com- 
pany, whose  duty  it  was  to  deliver  tele- 
grams, but  he  did  not  ask  tbe  messenger  boy 
If  he  had  a  telegram  for  Redlnger,  nor  of- 
fer to  receive  the  same.  In  examining  the 
rec<M:d  on  the  motion  under  consideration, 
the  writer  has  reached  the  conclusion  that 
this  case  Is  distinguishable  from  tbe  Linn 
Case,  87  Tex.  7,  26  S.  W.  480,  47  Am.  St 
Rep.  58,  and  that  there  was  testimony  whlcb 
authorized  the  jury  to  find  that  the  propri- 
etor of  the  hotel  was  the  plaintiff's  agent 
and  had  authority  to  receive  the  message, 
and  tbe  only  hiatus  In  plaintiff's  case  is  tbe 
entire  absence  of  any  testimony  tending  to 
show  that  the  messenger  boy  or  the  tele- 
graph company  had  any  knowledge  of  tbe 
fact  or  reason  to  suppose  that  the  hotel 
proprietor  was  authorized  to  receive  the  tele- 
gram. The  mere  fact  tbat  the  plaintiff 
boarded  at  tbe  hotel  was  not  notice  of  the 
fact  that  the  proprietor  of  the  hotel  was  tbe 
plaintiff's  agent  for  the  purpose  of  receiving 
telegrams,  or  for  any  other  pui-pose;  nor  was 
it  tbe  duty  of  the  telegraph  company,  under 
the  circumstances  stated,  to  prosecute  an  in- 
quiry to  ascertain  whether  the  plaintiff  had 
an  agent  authorized  to  receive  tbe  tele- 
gram. If  the  agency  referred  to  existed,  the 
only  negligence  disclosed  by  the  testimony 
in  reference  thereto  was  the  negligence  of 
the  hotel  proprietor  in  not  Informing  the 
messenger  of  the  fact  that  he  was  the  plain- 
tiff's agent  and  would  receive  tbe  telegram. 
When  he  saw  the  messenger  inqulrin:;  for 
the  plaintiff,  he  bad  reasonable  ground  to 
suppose  that  an  attempt  was  being  made  to 
deliver  a  telegram  to  him,  and,  if  he  was  the 
plaintiff's  agent  for  the  purpose  of  receiving 
the  telegram,  he  was  guilty  of  negligence  in 
not  apprising  the  messenger  of  that  fact,  and 
permitting  him  to  carry  the  telegram  away. 


SCOTT  et  aL  v.  FARMERS'  &  MBROHANTS' 
NAT.  BANK  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  322, 
1902.) 

CORPORATIONS  —  PURCHASE  OP  PROPERTY  — 
CONSIDERATION  MOVING  PROM  DIRECTOR— 
AGRBBMBNT  BETWEEN  DIRECTOR  AND  COR- 
PORATION—POWERS TO  HOLD  PROPERTY— 
AGRBBMBNT  POR  BENEFIT  OP  DIRECTORS— 
DAMAGES  POR  BREACH  —  INSOLVENCY  OP 
CORPORATION  —  CREDITORS  —  LIMITATIONS 
—TRIAL— HARMLESS  ERROR-CONSOLIDATION 
OP  ACTIONS— ASSIGNMENTS  OP  ERROR— SPE- 
CIAL VERDICT. 

1.  A  party  seeking  to  vacate  an  order  con- 
solidating actions  after  acquiescing  therein  for 
seven  months  must  sbow  that  the  consolidation 
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was  made  over  his  objection,  or  gi'^e  a 
able  excuse  for  not  then  objecting. 

2.  An  assi^ment  of  error  that  the  court  erred 
in  OTerruiins  the  motiuus  for  a  new  trial  and 
for  judgment  natwithstanding  the  vetdict,  for 
the  reasons  aet  forth  in  the  miotiona,  not  follow- 
ed by  any  proposition,  but  submitted  as  a  prop- 
osition in  itself,  will  not  be  considered,  it  being 
too  general. 

3.  An  assignnient  of  eimr  wideb  complains 
of  the  court's  action  upon  two  matioos  seeking 
difCHrent  relief  and  involving  several  questions 
will  not  be  considered. 

4.  A  party's  assignment'  orf  error  corering 
several  pages  ol  his  brief,  and  apeeil^iug.  sev- 
eral different  propositions,  though,  irregular,  ia 
not  void,  and  hence  will  not  be  disregarded. 

5.  Where  tbe  uachallenced  verdict  of  a;  jury, 
alone  or  in.  connection  witk  tacts  deduced  from 
the  evidaice,  will,  upon  auj;  soaod  [irinalplft  ot 
law,  support  the  judgment,  the  court,  on  kbt 
peal,  nmst  aiSnn  it,  thongfa  tiieories  advanced 
to  supHort  it  are  uiitenabl& 

6.  Where  at  party^  on  appeal  dDca.not'  assign 
as  error  the  actios  of  the  court  in  refusinK  to 
set  aside  a  special  verdict,  he  cannot  complain 
of  the  judsmeiit  sgaiust  him  on  the  ground  that 
certain  findings  rare  umuppsited  by  the  evi- 
dence. 

7.  Under  La'tvs  June  IS,  1897,  relating  to  the 
requisrtea  of  special  verdicts,  {nrovidlng  that 
upon  aiipesl  mt  issua  not  submitted  shall  be 
deemed  as  fDund  by  the  court,  so  a*  to  8C9- 
port  the  verdict,  if  there  be  evidence  to  sus- 
tain such  finding,  the  trial  court  cannot  disre- 
gard a  finding  in  a  special  verdict,  though  nn- 
snnpoited  bjr  the  evidraice. 

8.  Laws  June  18,  1807,  relating  to  the  req- 
uisites of  special  verdicts,  providing,  that  upon 
appeal  an  issue  not  submitted  shall  be  deemed 
as  fonnd  by  the  court,  so  as  to  support  the  ver^ 
diet,  if  there  be  evidence  to  sostain  snob  find- 
ing, does  not  aSect  Kav.  St.  art.  1332,  declaring 
that  as  between  the  parties  a  special  verdict 
shall  be  conclnsive  as  to  the  facts  fonnd,  and 
article  1833,  requiring  the  court  to  render  at 
jud.t«ment  on  the  q)ecial  verdict  unless  it  be  set 
aside. 

9.  Where  ft  spedal  verdict  entitled  a  party 
to  a  jndipneot,  the  court  mnst  either  set  aside 
the  verdict  or  render  judgment  thereon,  bnt 
cannot  enter,  judgment  contrary  thereto. 

10.  A  party  aggrieved  by  a  special  verdict 
cannot  more  the  court  fOr  judgment  notwith- 
standing- socb  v«rdict,  for  the  motiom  concedes 
the  facts- to  be  as  found  by  the  jury. 

11.  Where  a  party  aggrieved  by  a  special  ver- 
dict does  not'  move  the  court  to  set'  aside  the 
verdict  and  grant  a  new  trial,  and  does  not 
on  appeal,  assign  as  error  the  ovamiUng  of 
snob  motion,  error,  if  any,  is  waived. 

12.  Where  the  consideration  of  a  deed  convey- 
ing a  street  railway  was  furnished  by  a  third 
person,  who  afterwards  purchased  the  same  at 
a  trustee's  sale,  such  third  person  is  the  abso- 
lute owner  thereof,  though  he  may  have  intend- 
ed that  it  should  inure  to  the  benefit  of  the 
grantee  in  such  deed,  and  hence  the  third  per- 
son and  his  grantees  are  entitled  to  hold  the 
i^anie,  at  least  until  they  are  offered  reimbors^- 
ment  for  the  consideration  paid  therefor. 

13.  An  agreement  between  a  director  of  a  cor- 
poration and  the  corporation  that  property  se- 
cured by  the  former  should  be  his  individual 
property  is  valid  in  law,  there  being  nothing  to 
prevent  a  director  from  dealing  with  the  coi'- 
)>oration;  and  hence  land  secured  by  the  di- 
rector in  consideration  of  the  corjMwation  ex- 
tending its  street  car  lines-  is  his  individaal 
property. 

14.  Under  Batts*  Ann.  Civ.  St.  art  ^1,  mi- 
tborizing  private  corporations  to  purchase  real 
estate  as  the  purposes  of  the  corporation  shall 
require,  and  also  to  take  and  hold  other  real 
property  in  order  to  secure  a  debt  due  it,  a 
street  railway  corporation  cannot  acquire 
lilorks  of  land  in  consideration  of  its  extend- 


ing its  street  car  Unas,  ancii  land  not  covdng 
within  the  classes  speci6ed  in  the  statnte- 

15.  Though  the  state  only  can  object  to  a  cor- 
poration acquiring  title  to  real  estate  in  excess 
of  its- powers,  yet  wiien  the  corporatioB  seeks 
the  aid  of  a  conrt  to  enable  it  to  acquire  lands 
oatsida  of  its  power  to  take  and  hold,  a  private 
person  maj  defend  on  that  ground,  and  hence. 
where  a  director  of  a  corporation  received  deed 
to  lands  int^ided  for  the  corporation,  the  latter 
cannot  compel  a  couvegrance  thereof. 

16.  An  assignment  of  error  by  a  party  daim- 
ing  to  be  the  owner  of  the  propoty  involved, 
complaining  of  a  decree  in  favor  of  another  par- 
ts to  tha  record,  will  net  be  coaaidared  wnere 
the  court  adjudges  that  tha  party  wiplaiiiing 
is  not  such  owner. 

17.  Where  the  pnrcbaaers  of  a  street  railway 
agreed  to  operate  the  railway  fDr  a  oertain 
period,  and  to  extend  its  line  a  certain  dis- 
tance, the  performanoe  of  which  would  benefit 
the  directors  of  the  selling  corporation  in- 
diridnally  without  benefiting  the  corporation, 
snch  directors  as  individaab  ore  entitled  to 
damages  resulUug  from  a  breach  ot  ttie  agree- 
ment, and  such  damages  constitute  an  equi- 
table lien  analogous  to  a  debt  for  the  jrarchase 
pric& 

1&  Where  a'  deed  of  a  street  railway-  coatains 
a  covenant  against  incumbrances,  an  assignee 
of  the  vendee,  on  being  sued  fbr  failnre  to 
operate  the  railway  as  required  in  the  deed, 
cannot  defeod  on  the  ground  that  the  cere- 
nant  against  incumbrances  has  been  bnxken. 
where  no  damage  is  shown  to  have  resulted 
from  the  breach,  and  especially  where  no  off- 
set or  coanter(^alm  is  pleaded. 

19.  Where,  in  an  action  by  a  grantor  of  a 
street  railway  for  failnre  of  the  grantee  to 
operate  the  railway  as  req^uired  by  the  deed, 
there  is  no  assignment  calling  in  question  the 
omonnt  of  the  damages  awarded,  the  conrt  on 
appeal  will  not  disturb  the  damages  assessed 
by  the  jury. 

20.  While  one  director  may  contract  with  the 
corporation,  the  entire  board  of  directors  can- 
not do  so,  there  being  then  no  one  to  represent 
the  corporation,  and  hence  the  directors  cannot 
claim  a  lien  ou  the  corporate  property  under  a 
pledge  by  them  to  themselves  of  iMnda  secured 
by  a  mortgage  on  the  corporate  property. 

21.  In  an  action  by  a  grantor  of  a  street  rail- 
way against  the  assignee  of  the  grantee  for 
damages  for  failure  to  operate  the  railkvay  as 
required  by  the  deed,  the  grantee  ia  not  a  nec- 
esaory  party,  he  having  no  interest  iu  the  prop- 
erty in  litigation,  and  no  personal  j.Hdgment  Is 
rendered  against  him. 

22.  A  purchaser  of  property  undor  a  tnastee's 
sale  is  not  subrogated  to  the  rights  of  a  prior 
mortgagee,  thus  catting  of  the  vendor's  Hm  of 
his  grantor  under  a  contract  for  the  sale  of  the 
property  where  the  jury  finds  that  contract  for 
such  sale  constituted  the  consideration  of  the 
trustee's  sale. 

23.  Admission  of  evidence  of  the  claim  of  the 
directors  of  a  corporation  as  individuals  to  the 
ownership  of  corporate  property  by  virtue  of 
their  purchase  at  a  trustee's  sale  under  a  void 
deed  of  trust  is  harmless  error  whece  the  conrt 
decided  against  such  claim. 

24.  Admission  of  evidence  of  an  assignment 
by  a  street  railway  corporation  to  all  its  di- 
rectors of  the  right  to  damages  for  a  breach  of 
an  agreement  of  a  gi-antee  of  the  corporation 
is  harmless  error  where  the  jury  found  that 
the  corporation  sustained  no  damages  by  rea- 
son of  such  breach. 

25.  A  party  having  an  equitable  Uen  on  cer- 
tain property  has  also  an  equitable  Uen  on  the 
sum  reco^-ered  by  its  legal  owner  from  one 
wrongfnly  appropriating  such  property  to  bis 
own  use. 

26.  A  party  charging  that  the  officers  of  a  cor- 
poration have  misapplied  certain  corporate 
funds  which  should  have  been  iu  part  apiplied 
to  hia  claim  against  the  corporation  most,  in 
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order  to  recover  against  such  officers  as  Indl- 
Tidaals,  ahow  what  part  of  sadi  taaia  should 
hare  been  applied  to  ois  claim. 
2T.  A  person  s  claim  for  iujuries  Inflicted  by 
an  insolTeDit  corporation,  though  uot  reduced  to 
jadmnent.  is  an  equitable  lien  on  its  property, 
4.<on8tituting  its  officers  troatees  therenl  for  hia 
benefit. 

28.  The  statute  of  limitations  does  not  ran 
against  a  person  claiming  damages  for  injuries 
inflicted  by  an  insolTent  corporation  nntil  Its 
officers  indicate  to  th»  claimant  an  intention  to 
repudiate  the  trust  created  by  law,  whereby 
such  officers  are  made  trustees  for  the  benefit 
of  the  creditors  of  the  corporation. 

29.  A  sale  by  au  inBolrent  street  railway  cor^ 
poration  of  its  property  to  one  agreeing  to  op- 
crate  the  same  for  five  years  under  a  secret 
agreement  that  such'  operation  was  for  the 
benefit  of  the  directors  IndiTiduaUy  of  the  seU- 
ing  corporation  is  not  a  notice  to  a  corporatioa 
creditor  of  a  repudiation  of  the  trust  imposed 
upon  the  corporate  oiUcers  until  the  creditor 
bad  knowledge  of  the  secret  agreement  so  as 
to  put  in  operation  the  statute  of  llMlfntioML 

Appeal  from  district  court,  McLennan 
county;    Sam  R.  Scott,  Judge. 

Actions  by  the  Farmers'  &  Merchaats' 
National  Bank  and  others  against  H.  G. 
Scott  and  others  and  by  J.  E.  Parker  and 
others  against  tbe  Citizens'  Railway  Company 
and  others.  The  cases  were  consolidated. 
From  a  jadgment  In  favor  of  the  plaintifTs, 
all  tlie  ikartles  appeal.    Affirmed. 

Clark  &  BoUBgcr,  for  Scott  and  Oltlaens' 
Ry.  Oo.  John  W.  Davit,  BSugene  Wiiliama, 
and  L.  W.  Campbell,  for  Farmers'  &  Uer- 
cbants"  Nat.  Bank  and  others. 

KBy,  J.  On  AprU  13, 1896,  the  Farmers'  «c 
Merchants'  National  Bank  of  Waco  commen- 
ced an  actios  In  tbe  district  coinrt  of  Mc- 
Lennan conntyin  the  form  of  trespass  to  try 
title  against  Henry  O.  Scott  and  the  Citi- 
zens* Railway  Company  for  the  recovery  of 
what  had  formerly  been  known  as  tbe  "Waco 
Dummy  Street  Hallway."  April  18,  1900, 
it  filed  an  amended  original  petition,  in  which 
it  set  fortli  In  detail  the  natnre  of  Ita  title 
and  Ita  claim  for  rent  and  damages.  It  also 
alleged  that  It  was  tbe  owner  of  a  Jadgment 
for  12,000  in  favor  of  one  J.  R.  Graves  and 
afralnst  tbe  Waco  Dummy  Street  Railway 
Company,  wtalcb  constituted  a  diarge  against 
tbe  propnrty  superior  to  tbe  claims  of  the  ad- 
verae  parties.  Thereafter  the  bank  filed  two 
snpplemental  petitions  responding  to  matters 
pleaded  by  the  defendants,  and  in  some  re- 
spects enlarging  upon  tbe  matters  already 
pleaded  by  it  Tbe  answer  of  Scott  and  the 
Oltizens'  Railway  Company  contained  a  gen- 
eral demurrer,  general  denial,  plea  of  not 
guilty,  and  a  special  plea  setting  up  In  detail 
the  character  of  title  asserted  by  them.  They 
.ilso  filed  a  supplemental  answer  In  response 
to  the  bank's  first  supplemental  petition. 
.Tune  20.  1898,  J.  ES;  Parker,  J.  A.  Clifton,  J. 
W.  Johnson,  A.  A.  Robinson,  John  Sleeper,  and 
L.  B.  Daagbtrey  brought  an  action  in  the  same 
court  against  tbe  Citizens'  Railway  Company 
and  tbe  Farmers*  &  Merchants'  National 
Bank  in  form  of  trespasa  to  try  title  for  the 


recovery  of  the  same  property.  On  March 
19',  1900;  on  motion  of  the  plaintiffs  Parker 
and  his  associates,  the  two  snfts  were  oon- 
solldated.  Parker  and  his  associates  plead> 
ed  tbetar  rights  fully  and  in  detail,  claiming 
—First,  ownership  of  the  property;  and,  sec- 
ond, a  lien  thereon  superior  to  the  claims 
asserted  by  the  otho:  litigants.  The  bank 
and  Scott  and  the  CltlisetM'  Railway  Company 
filed  answers  contesting  all  tbe  rights  assert- 
ed by  Parkier  and  associates,  the  particulars 
of  which  need  not  be  stated.  October  25, 
1900,— the  day  -  on  which  the  case  went  to 
trial,— the  bank  and  Scott  and  the  Citizens' 
Railway  Company  filed-  a  metlen  to  set  aside 
the  order  consoIMating  the  two  cases,  which 
motion  was  overruled.  At  the  request  of  tbe 
respective  parties,  tbe  trial  ceort  sabmltted 
tiie  case  to  tbe  Jury  upon  special  issues.  Aft- 
er the  verdict  was  returned,  a  decree  wa»  ren- 
dered awarding  tbe  Waco  Dummy  Street  Rail- 
way, together  with  its  right  of  way,  fran- 
daisea,  etc.,  to  tbe  bank,  and  requiring  Scott 
and  tbe  Citlsens'  Railway  Company  to  pay  the 
bank  certain  sums  of  money  for  rent,  etc. 
The  decree  also  fixed  a  lien  on  the  tm-operty 
in  favor  of  Parker  and  bis  associates  for  $15,- 
601.28,  superior  to  the  rlgbts  of  the  other 
litigants,  except  as  to  $l,742.6fi.  a  balance  due 
on  a  judgment  obtained  by  J.  H.  Oraves 
against  tbe  Waco  Dummy  Street  Railway 
Company,  and  owned  by  tbe  bank,  wfalcih  was 
given  priority  over  the  Hen  established  In 
favca:  of  Parker  and  bis  associates,  Scott 
and  tbe  CItlssens'  Railway  Company  filed  a 
motion  asking  the  court  to  set  aside  tbe  ver- 
dict and  grant  a  new  trial,  and  another  mov- 
ing the  court  to  render  Judgment  for  them 
upon  and  notwithstanding  the  verdict,  both 
of  which  motions  were  overruled.  All  tbe 
parties  have  appealed. 

The  chief  subject-matter  of  this  litigation, 
the  Waco  Dummy  Street  Railway,  was  a 
suburban  street  railroad,  constructed  by  a 
domestic  corporation  known  as  the  Waco 
Dummy  Street  Railway  Company.  The  en- 
terprise was  inaugurated  in  1800,  but  the 
road  was  not  In  operation  until  February, 
1801.  Tbe  company  operated  It  for  about 
three  months,  and  thereafter  J.  B.  Parker, 
the  president,  and  A.  A.  Robinson,  a  director 
of  the  company,  operated  it  tor  a  while,  mak- 
ing in  all  five  or  six  months  that  it  was  a  go- 
ing concern.  It  was  not  a  financial  success., 
and,  after  running  five  or  six  months,  ceased 
to  be  operated,  and  became  an  insolvent 
nongolng  concern.  April  15,  1891,  tbe  Wa- 
co Dummy  Street  Railway  Company  ex- 
ecuted a  mortgage  or  deed  of  trust  to  the 
Citizens'  National  Bank  of  Waco,  as  trus- 
tee, conveying  the  property  in  controversy 
to  secure  an  issue  of  bonds  aggregating  fSO.- 
000,  which  mortgage  was  filed  for  record  in 
Mclicnnan  county  on  July  11,  1891.  On  June 
2,  1896,  W.  M.  Sleeper,  acting  as  substitute 
trustee  under  the  mortgage  referred  to,  sold 
the  property  in  controversy  to  J.  H.  Parker 
and  bla  coplalntlfls,  and  they  asserted  title 
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tmder  this  sale.  Xovember  5,  1891,  the 
Waco  Dnmmy  Street  Railway  Company 
made  a  deed  of  trust  conveying  the  property 
In  controversy  to  Robert  H.  Rogers,  as  trus- 
tee, to  secure  the  Citizens'  National  Bank  of 
Waco,  Tex.,  In  the  sum  of  $8,313.37,  which 
trust  deed  was  duly  recorded  November  9, 
ISni.  On  June  7,  1882,  Robert  H.  Rogers, 
acting  as  trustee,  sold  the  property  to  W.  J. 
Hobson.  At  that  time  W.  J.  Hobson  was  the 
president  of  the  Waco  Electric  Railway  ft 
Light  Company,  and  had  been  such  presi- 
dent and  a  director  of  said  company  from 
the  time  of  its  organization.  The  company 
was  a  corporatlmi  chartered  under  the  gen- 
eral laws  of  this  state  on  February  26,  1891. 
June  19,  1894,  the  district  court  of  McLen- 
nan county  rendered  a  Judgment  in  favor  of 
the  Farmers'  &  Merchants'  National  Bank 
against  the  Waco  Electric  Railway  &  Light 
Company  and  W.  J.  Hobson  for  $4,590.30,  an 
abstract  of  which  Judgmoit  was  properly 
filed  and  indexed  in  the  office  of  the  county 
clerk  of  that  county  June  28,  18&4.  On  May 
7,  1895,  the  sheriff  of  the  county,  acting 
under  an  execution  issued  upon  the  judg- 
ment sold  W.J.  Hobson's  interest  In  the  prop- 
erty in  controversy  to  the  Farmers'  &  Mer- 
chants' National  Bank  for  $1,000,  all  of 
-n-hich  sum,  except  $38.73  costs,  was  credited 
on  the  bank's  Judgment,  and  the  bank  claims 
title  under  that  sale.  In  May,  1891,  the 
Waco  Dummy  Street  Railway  Company  In- 
flicted certain  personal  injuries  upon  J.  H. 
Graves,  and  on  March  17,  1803,  Craves  ob- 
tained a  judgment  Id  the  district  court  of 
McL«nnan  county  against  the  company  for 
damages  on  account  of  such  injuries  for  the 
sum  of  $2,000.  On  November  5,  1895,  the 
property  herein  involved  was  sold  by  the 
sheriff  under  an  execution  issued  upon  that 
Judgment  The  Farmers'  &  Merchants*  Na- 
tional Bank  became  the  purchaser  at  that 
sale  upon  a  bid  of  $270,  which  was  credited 
by  the  bank  upon  the  Graves  judgment, 
which  had'  previously  been  acquired  by  the 
bank,  and  the  bank  also  claims  title  under 
that  sale.  April  4,  1892,  the  Waco  Dummy 
Street  Railway  Company,  acting  by  J.  B. 
Parker,  its  president,  and  John  Sleeper,  its 
secretary,  conveyed  the  property  In  contro- 
versy to  the  Waco  Electric  Railway  &  Light 
Company.  On  February  20,  ISOl,  at  the  suit 
of  an  attaching  creditor,  the  district  court  of 
McLemian  county  appointed  a  receiver  for 
the  Waco  Electric  Railway  &  Light  Com- 
pany. The  record  shows  that  W.  J.  Hobson 
was  a  party  defendant  in  that  suit,  but  was 
dismissed  by  the  final  decree.  It  also  ap- 
pears that  the  Farmers'  &  Merchants'  Nation- 
al Bank  was  at  one  time  seeking  to  litigate 
Its  rights  in  that  suit,  but  it  is  agreed  by  the 
parties  that  it  withdrew  its  plea  of  Inter- 
Tention.  The  property  now  in  controversy 
and  considerable  other  property  was  taken 
possession  of  by  the  receiver  as  the  property 
of  the  Waco  Electric  Railway  &  Light  Com- 
pany; and  in  due  course  of  proceedings,  and 


by  order  and  approval  of  the  court,  it  was, 
on  May  7,  1805,  sold  by  a  special  commission- 
er, at  which  sale  H«iry  C.  Scott  became  the 
purchaser  for  the  sum  of  $60,100;  and  Scott 
and  the  Citizens*  Railway  Company  claim 
title  under  that  sale.  This  sale  Included 
about  5  miles  of  street  railway  constructed 
b/  the  Waco  Electric  Railway  &  Light  Com- 
pany, as  well  as  the  road  conveyed  to  It  by 
the  Waco  Dummy  Street  Railway  Oompany. 
which  was  about  4V^  miles  long,  and  extend- 
ed from  a  central  point  In  the  city  of  Waco 
to  a  suburb  called  "Alta  Vista."  It  was 
shown  that  all  the  title  acquired  by  Scott 
had  been  vested  in  the  Citizens'  Railway 
Company;  and  that  is  the  title  asserted  by 
it.  The  evidence  presents  no  question  as  to 
the  right  of  any  of  the  parties  to  protection 
as  innocent  purchasers.  The  deed  from  the 
Dummy  Street  Railway  Company  to  the 
Electric  Railway  &  Light  Company  recites 
a  cash  consideration  of  $7,500,  and  the  obli- 
gation of  the  latter  company  and  W.  J. 
Hobson  to  operate  the  dummy  road  for  five 
years  from  the  date  of  the  deed,  making 
four  round  trips  each  day.  That  deed  con- 
tains a  general  covenant  of  warranty,  and  a 
stipulation,  not  however  in  the  warranty 
clause,  to  the  effect  that  the  property  con- 
veyed Is  to  be  free  from  all  incumbrances. 
It  was  shown  that  the  cash  consideration  re- 
cited in  the  deed  was  not  In  fact  paid,  and 
the  deed  was  made  by  the  officers  of  the 
Dummy  Street  Railway  Company  for  the 
purpose  of  complying  with  the  following  con- 
tract: 

"Waco,  Tex.,  March  8,  1892.  To  Mr.  W. 
J.  Hobson:  We,  the  undersigned  stockhold- 
ers of  the  Waco  Dummy  Street  Railway 
Company,  make  you  the  following  proposi- 
tion to  sell  yon  the  track,  roadbed,  and  right 
of  way  of  the  above-mentioned  Waco  Dum- 
my Street  Railway  Company,  as  it  is  now 
built  from  Washington  street.  In  the  city 
of  Waco,  Texas,  to  the  town  site  of  Alta 
Vista,  about  4%  miles  of  track,  free  from  any 
inctmibrance  wtiatever,  this  including  all 
franchises  and  rights  of  way  along  the  said 
4^  miles;  and  we  hereby  agree  to  make  legal 
title  to  same  to  you  within  the  period  of 
sixty  days  from  this  date,  reserving  the  roll- 
ing stock  now  owned  by  said  Waco  Dummy 
Street  Railway  Company,  consisting  of  one 
engine  and  two  passenger  cars,— all  upon  the 
following  conditions,  to  wit:  That  yon  wlU 
equip  with  electric  cars  and  appliances  suita- 
ble for  the  operation  of  same  by  electricity, 
equip  the  same  for  the  whole  length  of  the 
above  line,  and  operate  said  cars  over  all 
of  said  lines  for  the  period  of  five  years 
from  the  tlm«  of  its  equipment,  as  above 
stated,  which  shall  be  within  nhiety  days 
from  the  time  of  full  delivery  of  said  prop- 
erty to  you.  Yon  shall  also  operate  same 
not  less  than  foor  trips  each  day  each  way 
throughout  the  whole  length  of  said  line, 
and  the  fare  from  .41ta  Vista  shall  not  ex- 
ceed five  cents  each  way.    Ton  are  also  to 
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agree  to  balld  or  cause  to  be  built  an  ex- 
tension  of  said  railroad  track  with  its  elec- 
tric equipment  to  tbe  town  of  Robinson,  a 
distance  of  three  miles,  within  four  months 
from  tbe  time  that  we  shall  give  you  good 
and  sufficient  guaranties  that  you  will  be 
paid  tbe  sum  of  six  thousand  dollars  In 
cash,  to  be  paid  when  said  three  miles  of 
line  shall  be  built  and  operated,  in  consid- 
eration of  which,  and  in  full  payment  of 
same,  you  shall  give  us  a  good  title,  clear 
of  all  Incumbrance,  to  the  following  men- 
tioned real  estate,  to  wit,  blocks  Nos.  1,  38, 
57,  and  47  in  the  Unlyerslty  Heights  addi- 
tion to  the  city  of  Waco,  Texas,  said  deed 
to  be  made  soon  as  may  be,  and  not  later 
than  twelve  months  from  the  time  of  tbe 
conveyance  to  you  of  the  above  property,  or 
in  default  of  said  conveyance  of  said  four 
blocks  of  ground  within  the  said  time  you 
Bball  pay  to  us  in  cash,  in  Its  stead,  the 
sum  of  $7,500,  with  interest  from  the  Ist 
day  of  Slay,  1892.  The  following  furthor 
conditions  are  made  and  agreed  upon,  name- 
ly, that  the  right  of  way,  fifty  feet  wide, 
shall  be  donated,  free  of  cost,  for  three  miles 
of  track  to  be  built  to  Robinson,  and  that 
said  line  shall  be  built  as  now  located,  or 
changes  made  as  may  hereafter  be  agreed 
on,  and  said  line  shall  be  operated  for  the 
period  of  five  years  from  its  completion.  The 
fare  from  Robinson  to  Waco  shall  not  exceed 
twenty-five  cents  for  tbe  round  trip.  All 
the  property  not  mentioned  to  be  conveyed 
to  said  Hobson  is  hereby  expressly  reserved 
for  tbe  use  of  the  stockholders  of  the  under- 
signed stockholders  of  said  Dummy  Street 
Railway  Company.  If  the  four  blocks  of 
ground  above  mentioned  eOiaU  not  be  con- 
veyed within  sixty  days,  then  tbe  interest  at 
eight  per  cent  on  their  value,  as  stated  at 
$7,500,  shall  be  paid  until  such  conveyance 
shall  be  made  The  Waco  Dummy  Street 
Railway  Co.,  by  J.  B.  Parker,  President 

"We,  the  stockholders  of  the  Waco  Dum 
my  Street  Railway  Company,  agree  to  the 
above.  J.  W.  Johnson.  A.  A.  Robinson.  J. 
A.  Clifton.  U  B.  Daughtrey.  H.  N.  Atkin- 
son. Jno.  Sleeper.  T.  F.  Jones.  J.  E.  Park- 
er. W.  M.  Sleeper.  Bart  Moore,  indivldn- 
allj." 

Accaptance  of  Above  Proposition.  "I  ac- 
cept the  above  proposition,  and  that  the 
stockholders  of  said  Waco  Dummy  Street 
Railway  Company  are  thereby  bound  by  this 
proposition.  Waco,  Tex.,  March  8,  1892. 
W.  J.  Hobson." 

The  deed  from  Rogers,  as  trustee,  to  Hob- 
son, recites  a  consideration  of  $7,600,  but  the 
parol  evidence  bearing  on  that  question 
shows  that  Hobson  paid  nothing  at  the  time 
be  bought  the  property  at  that  sale.  How- 
ever, on  August  4,  1892,  be  conveyed  to  J.  B. 
Parker,  as  president  of  tbe  Waco  Dummy 
Street  Railway  Company,  the  four  blocks  of 
land  referred  to  In  the  above  contract  for  a 
recited  consideration  of  $7,500.  Parol  evi- 
dence was  submitted,  showing  that  this  con- 


sideration was  not  paid  in  money,  and  some 
of  the  testlmcmy  tends  to  show  that  the  lots 
were  conveyed  to  Parker  as  part  of  the  con- 
sideration for  the  deed  conveying  the  dummy 
railway  to  the  electric  railway  and  light  com- 
pany, while  testimony  given  by  Hobson  him- 
self tends  to  show  that  they  were  conveyed 
to  Parker  in  satisfaction  of  Hobson's  bid 
when  he  purchased  tlie  dummy  road  at  the 
trustee's  sale.  In  reference  to  the  four 
blocks  of  land  the  transcript  shows  that  on 
April  6,  1801,  the  following  contract  was 
made:  "State  of  Texas,  County  of  Dallas. 
This  contract,  made  by  and  between  tbe 
Waco  Electric  Railway  &  Light  Company, 
of  Waco,  Texas,  acting  through  Its  presi- 
dent, W.  J.  Hobson,  party  of  the  first  part, 
and  A.  W.  Childress,  trustee,  for  himself 
and  beneficiaries,  party  of  the  seccmd  part,  of 
Dallas  county,  Texas,  witnessing:  That  in 
consideration  of  the  party  of  tbe  first  part 
constructing,  equipping,  and  operating  an 
electric  street  railway,  as  proposed  by  an 
ordinance  granting  the  franchise  therefor, 
recently  passed  by  tbe  city  council  of  the 
city  of  Waco,  which  said  railway  is  to  be- 
gin at  the  public  square  of  said  city,  and 
running  from  thence  on  Austin  street  to 
Ninth  street,  and  thence  on  Ninth  street  by 
some  practicable  route  to  Fifteenth  street, 
and  thence  from  Fifteenth  street  to  Orace 
street  (said  Orace  street  being  known  as 
Maple  street,  in  the  University  Heights  addi- 
tion to  Waco),  and  thence  in  a  southwester- 
ly direction  on  Maple  street  to  Pierce  street, 
and  thence  on  Pierce  street,  with  said 
street,  northwesterly  through  said  University 
Heightn  addition  to  the  Waco  Female  Col- 
lege. The  operation  of  said  railway,  as 
proposed  by  the  terms  of  said  ordinance,  and 
tbe  running  of  a  car  thereon  at  least  every 
thirty  minutes  from  6:30  a.  m.  until  10  p. 
m.,  and  every  sixty  minutes  from  10  p.  m.  to 
12  o'clock  midnight  Said  road  to  be  first 
class  in  construction  and  operation  in  all 
particulars.  And  the  said  road  is  to  be  op- 
erated as  above  set  forth  for  the  term  of 
five  years  from  the  time  of  its  completion. 
And  as  security  for  the  continued  operation 
for  the  term  of  five  years,  in  accordance  with 
the  agreement  above  set  forth,  said  company 
is  to  furnish  a  bond  to  said  A.  W.  Childress, 
trustee,  for  the  faithful  keeping  up  and  op- 
eration of  said  road  for  said  term  of  five 
years,  in  an  amount  to  be  agreed  upon,  which 
said  bond  is  to  be  considered  and  made  a 
part  of  this  contract  or  agreement  In  con- 
slderaticm  of  tbe  foregoing,  the  said  A.  W. 
Childress^  trustee,  for  himself  and  benefici- 
aries, agrees  and  binds  himself  to  convey  to 
said  Waco  Electric  Railway  &  Light  Com- 
pany (or  such  person  as  it  may  designate), 
upon  the  completion  of  said  railway  and  the 
operation  of  its  cars  thereon  from  Ninth  and 
Austin  streets  to  said  Waco  Female  College, 
two  blocks  of  the  Waco  Univosity  Heights 
addition  to  Waco,  Texas,  the  same  being- 
numbered  as  follows,  to  wit,  block  1,  con- 
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slating  of  fourteen  lots;  block  39,  consisting 
of  fourteen  lots.  And  upon  the  completion 
and  operation  of  said  railway  from  Ninth 
and  Austin  streets  to  the  public  square  of 
«ald  city,  and  the  operation  thereon  of  its 
•cars  from  the  pnbUc  ^uare  through  tbe 
property  of'  said  A.  W.  Childress,  trustee,  to 
the  Waco  Female  College,  then  said  Child- 
ress, tmstee,  Is  to  conyey  to  said  Waco  Elec- 
tric Railway  &  Light  Company,  or  such  per- 
son as  it  may  designate,  two  additional 
bloclcs  of  the  Waco  University  Heights  ad- 
dition to  Waco,  Texas,  as  follows,  to  wit, 
blocli  47,  consisting  of  fourteen  lots,  and 
block  67,  consUting  at  fourteen  lots,  each 
of  aald  blooks  being  designated  upon  the  plat 
of  salA  Waco  TJnlTerslty  Heights  addition  to 
Waco,  Tex.,  and  the  deed  for  the  same  to 
lie  made  as  soon  as  said  road  is  completed 
and  in  oparation  In  accordance  with  the 
foregoing  aigreement  It  is  mutually  agreed 
and  underatood  that  said  railway  is  to  be 
completed  and  in  operation  to  said  proposed 
Waco"  Female  College  on  or  before  six 
mouths  from  date  hereof,  unavoidable  de- 
lays excepted;  and  In  the  event  of  a  failure 
to  complete'  the  same,  and  have  tbe  same  In 
operation,  aS'  aforesaid,  within  six  months, 
then  this  contract  is  to  become  nnll  and 
void.  It  is  further  understood  that  the 
Ttlocks  of  land  hereinbefore  stipulated  to  be 
conveyed:  by  said  A.  W.  Childress,  trustee, 
are  to  b»  conveyed  free  from  all  Incum- 
brances and  by  good  title.  Witness  our 
hands  and  this  Instrument  signed  in  dupll- 
-onte,  the  said  Waco  Electric  Railway  ft 
IJght  Company  by  the  hand  of  its  president, 
and  attested  by  the  hand  of  its  secretary 
and  its  seal,  at  its  office  in  Waco,  Texas, 
this  April  eeh,  18»1.  The  Waco  Electric  Rail- 
way &  Light  Co.,  by  W.  J.  Hobson,  Presdt 
K>>mpany  Seal.]  Attest:  S.  A.  Hobson, 
Secy.    A.  W.  Childress,  Trustee." 

At  the  Bam«  time,  and  as  part  of  the  same 
transaction^  the  Waco  Electric  Railway  & 
Llglit  Company,  by  W.  J.  Hobson,  president, 
and  Si  A.  Mobson,  secretary,  executed  to  A. 
W.  GUildresS)  as  tmstee,  a  bond  in  the  sum 
of  915.000,  obligating  itself  to  comply  with 
the  abOTc  contract  On  June  4,  1802,  Child- 
ress and  others  obtained  a  charter,  incor- 
porating the  University  Land  &  Investment 
Company,  and  on  June  13,  18d2,  Childress 
-conveyed  t»  that  company  certain  property 
held  by  him,  inclnding  the  four  blocks  speci- 
fied in  the  above  contract;  and  on  August  1, 
1892,  the  Unlverrtty  Land  &  Investment 
Company  conveyed  the  four  blocks  to  W.  J. 
Hobson,  the  deed  reciting  that  it  was  made 
in  accordance  with  the  contract  of  April  6, 
18*1,  Ijetween  A.  W.  Childress,  trustee,  and 
the'  Waco  HlBctrie  Railway  &  Light  Com- 
pany. It  was  shown  that  at  the  thne  the 
4^1nmmy  street  railway  company  executed  the 
deed  of  trust  to  secure  its  bonds  for  $50,000 
Parker  and  hla  associates  were  indorsers  for 
the-  company  to  the  extent  of  about  $11,000, 
4ind  they   submitted   testimony   tending   to 


show  that  they,  acting  as  the  board  of  di- 
rectors of  said  company,  had  placed  the 
bonds  in  the  possession  of  the  Citizens'  Na- 
tional Bank,  to  be  held  for  their  security  and 
protection,  on  account  of  their  liability  as 
Indorsers  for  the  dummy  street  railway  com- 
pany. They  also  proved  that  they  had  dis- 
charged the  indebtedness  for  which  they 
were  sureties,  and  had  not  been  reimbursed 
for  a  considerable  portion  thereof.  Other 
facts  and  testimony  may  be  referred  to  here- 
after, as  they  appear  to  be  pertinent. 

The  verdict  of  the  Jury  contains  tbe  fol- 
lowing findings  of  fact,  tbough  not  lo  the 
order  here  given:  (1)  That  W.  J.  Hobson 
was  the  president  and  a  director  of  tbe  Waco 
Electric  Railway  Sc  Light  Company  In  1892. 
(2)  That  the  contract  with  A.  W.  CTHldresii. 
as  trnstee,  for  the  construction  of  a  line  of 
street  railway,  was  not  made  wltii  the  elec- 
tric street  railway  company,  but  with  Hob- 
son as  an  Individual.  (3)  That  tbe  considera- 
tion for  the  deed  conveying  the  four  blocks 
of  land  referred  to  in  said  contract  to  Hob- 
son was  money  and  services  which  moved 
from  Hobson  to  tbe  makers  of  the  deed,  said 
money  and  services  being  paid  to  A.  W. 
Childress.  (4)  That  in  executing  said  deed 
the  makers  and  Hobson  Intended  to  vest  the 
title  in  him  for  his  own  benefit  (5)  That 
when  Hobson  conreyed  the  fonr  blocks  of 
land  to  J.  B.  Parker  tbey  belonged  to  him. 
and  not  to  the  electric  railway  and  light 
company.  (6)  That  by  the  agreement  be- 
tween Hobson  and  Parker  and  his  associ- 
ates, as  directors  of  tbe  dummy  street  rail- 
way company,  the  four-  blocks  of  land  'were 
accepted  in  satisfaction  of  the  |i7,500  bid  by 
him  at  the  sale  made  by  Rogers  as  tmstee, 
and  said  bid  was  thereby  discharged;  and 
in  response  to  another  question,  asking  if 
Hobson  paid  out  any  money  as  a  bid  at  said 
sale,  and  if  he  gave  any  consideration  for 
the  deed  made  to  bim  by  Bogy's,  as  trustee, 
the  jury  answa%d,  "He  did."  (7)  That  the 
agreement  to  run  the  cars  to  Alta  Yiata  four 
times  a  day  each  way  for  five  years  'was 
not  made  for  the  benefit  of  the  dummy  street 
railway  company  itself,  but  for  the  benefit 
of  the  directors  individually.  (8)  That  run- 
ning the  cars,  as  stated  In  ttie  contract, 
would  have  been  no  benefit  to  the  dummy 
street  railway  company,  but  would  have 
benefited  Parker  and  his  associates  to  the 
extent  of  28  per  cent  on  the  value  of  266 
acres  of  land  owned  by  them  near  Alta  'Vista, 
and  worth  $200  per  acre  at  the  time  the 
contract  was  made.  <8)  That  the  electric 
railway  and  light  company  partially  com- 
plied •with  the  contract  requiring  the  road  to 
be  operated  to  Alta  Vista,  bnt  ceased  to 
operate  it  in  the  summer  of  189S.  (10)  That 
the  Citizens'  Railway  Company  took  posses- 
sion of  the  road  on  October  31,  1805,  and 
did  not  oi)erate  It  according  to  the  contract 
embodied  In  the  deed  to  the  electric  railway 
and  light  company.  That  It  ceased  to  operate 
to  T'welfth  street  terminus  In  tbe  summer  of 
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1899,  and  did  not  operate  It  to  Ninth  street 
aifter  April  4,  1897.  (11)  That  hi  executing 
the  deed  of  April  4,  UB92,  from  the  dummy 
street  railway  company  to  the  electric  rail- 
Tray  and  light  company,  the  former  comiwny 
transferred  all  of  its  property,  and  deprived 
itself  of  ItB  ability  to  operate  its  road  and 
perform  Its  duties  to  the  pobllc;  and  that 
l)y  the  execution  of  said  deed  It  was  la- 
tended  that  the  electric  railway  and  light 
company  should  be  substituted  for  the  dum- 
my street  railway  company  as  to  the  opera- 
tion of  the  road  and  the  performance  of  such 
4lutles.  (12)  That  J.  E.  Parker,  Jno.  Sleeper, 
J.  A.  CUfton,  L.  B.  Daughtrey,  and  J.  W. 
Johnson  were  stoclcholders  or  directors  of 
the  dommy  street  railway  company  during 
the  years  1880,  1901,  1892,  and  1893.  (13) 
That  in  1891  and  1892  the  dummy  street  rall- 
way  company  owed  $10,813.37,  including  the 
$2,000  subsequently  reduced  to  Judgment  in 
favor  of  J.  H.  Graves ;  and  on  April  4,  1SB2, 
its  assets  were  wwth  $12,000.  That  during 
«ald  two  years  it  was  not  able  to  pay  its 
<debt8,  and  In  1891  its  officers  and  directors 
ceased  to  operate  the  road  because  it  did  not 
pay.  <14)  That  the  sale  made  by  Robert  H. 
Roga%  trustee,  at  which  W.  J.  Hobson  be- 
came the  purchaser,  was  made  for  the  pui^ 
|H>se  of  clearing  the  title  to  the  property  from 
the  Incumbrance  created  by  the  trust  deed 
under  which  the  sale  was  made.  (IS)  That 
the  bonds  secured  by  the  mortgage  dated 
April  15,  1801,  were  pledged  to  Parker  and 
his  coplaintlffs  as  security,  by  a  resolution 
«f  the  board  of  directors  of  the  dummy  rail- 
way, to  secure  them  against  indorsements 
that  had  been  made  by  them  for  the  dummy 
road,  or  for  amounts  they  were  bound  to  pay 
for  or  had  advanced  to  the  dummy  street 
railway  company.  (16)  That  tibe  pledge  re- 
ferred to  was  not  concurred  In  by  all  the 
stodcholders  of  the  dummy  street  railway 
company.  (17)  That  at  the  time  the  pledge 
was  made  the  dummy  street  railway  com- 
pany owed  debts  for  which  said  plaintiffs 
had  become  responsible,  and  which  debts 
had  been  subsequently  paid  by  them.  (18) 
That  J.  H.  Graves  sustained  the  injuries 
which  formed  the  basis  of  his  claim  against 
the  dummy  street  railway  company  in  May, 
1801,  subsequent  to  the  time  the  bonds  were 
pledged  to  secure  Parker  and  bla  associates. 
<il9)  That  at  the  time  the  bonds  were  pledg- 
ed the  dummy  street  railway  company  was 
indebted  to  Parker  and  his  copIaintUfs  In  the 
«nm  of  $7,902.95,  and  that  said  indebtedness 
was  still  owing  at  the  time  the  dummy  road 
was  sold  by  the  substitute  trustee,  Wm.  H. 
Sleeper,  and  purchased  by  the  plaintiffs,  J. 
E.  Parker  and  his  associates.  (20)  That  the 
265  acres  of  land  owned  by  Parker  and  his 
associates  near  Alta  Vista  bad  depredated 
50  per  cent.  In  value,  which  depreciation  was 
caased  by  the  failure  to  operate  the  dummy 
railway,  and  the  general  depreciation  of 
land  values.  (21)  That  the  dummy  street 
railway  was  a  parallel  and  competing  line 


with  the  roads  owned  by  iiie  Waco  Blectric 
Railway  &  Light  Company  and  the  (Citizens' 
Railway  Company,  respectively.  The  Jury 
also  made  findings  that  tend  to  support  the 
personal  Judgments  rendered  against  Scott 
and  the  Citizens'  Railway  Company  for  rent 
and  conversion;  but,  as  no  point  is  made 
In  this  court  as  to  the  amount  of  these  lia- 
bilities, and  as  the  findings  referred  to  have 
no  bearing  on  the  question  of  title,  we  deem 
it  unnecessary  to  set  them  out.  Of  course, 
if  the  bank  was  not  entitled  to  its  Judgment 
on  the  issue  of  title.  It  was  not  entitled  to 
any  recovery  for  rent  and  conversion,  and, 
if  we  should  decide  against  it  on  the  question 
of  title,  the  Judgment  for  rent  oral  conver- 
sion would  be  set  aside.  The  verdict  also 
embraces  some  other  findings,  which  are 
deemed  unimportant,  and  therefore  omitted 
from  this  statement 

Continuing  the  order  in  which  the  case 
bus  been  presented  in  this  court,  we  con- 
sider the  appeal  presented  by  Scott  and  the 
Citizens'  Railway  Company  first  Their  first 
complaint  is  addressed  to  the  action  of  tbe 
trial  court  In  overruling  the  motion  to  set 
aside  a  previous  order  consolidating  the  two 
cases.  The  order  referred  to  was  made  on 
March  19,  1900,  and  the  motion  to  set  it 
aside  was  overruled  October  25,  1900,  the 
day  the  case  was  called  for  trial.  It  is  not 
shown  that  the  complainants  objected  to  the 
consolidation  at  the  time  it  was  made,  which 
the  record  shows,  and  we  Judicially  know, 
was  at  a  former  term  of  the  court  Con- 
solidation of  suits  is  a  matter  of  practice, 
resting,  to  some  extent,  In  the  discretion  of 
the  trial  Judge  (Young  v.  Gray,  65  Tex.  100); 
and  the  party  who  complains  in  that  respect 
ought  to  show  that  he  has  exercised  reason- 
able diligence  to  prevent  that  of  which  he 
complains  (Bank  v.  Fry  [Tex.  Civ.  App.]  37 
&  W.  675).  One  seeking  to  set  aside  an  or- 
der of  consolidation  made  seven  months  be- 
fore, and  at  a  former  term  of  court,  ought 
to  show  that  It  was  made  over  hia  protest, 
or  present  a  reasonable  excuse  for  not  then 
objecting.  Such  showing  Is  not  made  in  this 
case,  and  for  this  reason,  if  no  other,  we 
overrule  the  assignment  of  error  on  this  sub- 
ject. 

The  second  assignment  charges  the  trial 
court  with  error  In  rendering  Judgment  for 
the  bank  for  title  and  possession  of  the  prop- 
erty, and  for  rents,  etc.;  and  the  third  as- 
signment, which  is  not  followed  In  the  brief 
by  any  proposition,  bnt  is  submitted  as  a 
proposition  in  Itself,  is  as  follows:  "The 
court  erred  in  OTermling  the  defendants'  mo« 
tlon  for  a  new  trial,  and  also  motion  to  ren- 
der Judgment  for  the  defendants  notwith- 
standing the  verdict,  for  all  the  reasons  set 
forth  In  said  motion."  The  adverse  litigants 
object  to  a  consideration  of  this  assignment 
on  the  ground  that  it  is  too  general.  In 
Land  0>.  v.  McClelland,  86  Tex.  180,  23  S. 
W.  678,  1106,  22  L.  R.  A.  10."5,  our  supreme 
court  considered  at  some  length  the  questl^ 
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of  particularity  required  In  assignments  of 
error,  and  announced  this  doctrine:  "Wliere 
an  assignment  of  error  is  sufficiently  speciflc 
to  enable  the  court  to  see  that  a  particular 
ruling  Is  complained  of,  It  should  be  held 
good,  although  it  should  fail  to  state  the  rea- 
son why  such  ruling  Is  claimed  to  be  errone- 
ous. An  assignment  may  be  brief,  and  yet 
specific,  and  brevity  In  such  a  case  is  com- 
mendable, and  accords  with  good  practice. 
The  reasons  by  which  allegations  of  error 
are  sought  to  be  sufitalned  find  their  proper 
place  In  the  propositions,  statements,  and 
authorities  required  to  be  set  forth  In  the 
brief  under  and  In  support  of  the  respective 
assignments."  Under  the  rule  quoted  It 
would  seem  that  an  assignment  charging  in 
general  terms  that  error  had  been  committed 
In  oyermllng  a  motion  for  a  new  trial,  or 
any  other  motion,  when  followed  by  appro- 
priate propositions  and  statements  showing 
why  it  la  contended  the  motion  should  have 
been  granted,  should  be  heltl  sufficient;  and 
It  has  been  so  held  by  the  supreme  court  In 
reference  to  such  an  assignment  complaining 
of  the  action  of  the  trial  court  in  overruling 
a  motion  for  a  continuance.  Railway  Oo.  ▼. 
Howell,  87  Tex.  429,  30  S.  W.  102.  However, 
there  is  a  long  line  of  decisions  holding  that 
such  assignments  as  "the  court  erred  in 
overruling  the  defendant's  motion  for  a  new 
trial,"  and  "the  court  erred  in  not  granting 
the  defendant's  motion  for  a  new  trial  for 
the  reasons  therein  stated,"  are  too  general, 
when  the  motion  assig^ns  more  than  One 
ground  for  a  new  trial.  Pearson  v.  Flana- 
gan, 52  Tex.  266;  Flanagan  v.  Womack,  54 
Tex.  45;  John  v.  Battle,  58  Tex.  598;  Rail- 
way Co.  V.  McNamara,  69  Tex.  256;  Railway 
C!o.  V.  Kirk,  62  Tex.  233;  Hodde  v.  Susan, 
63  Tex.  810;  O'Nell  v.  Bank,  67  Tex.  36,  2 
S.  W.  TM;  Bnmpass  v.  Morrison,  70  Tex. 
758,  8  S.  W.  596;  Land  Co.  v.  Chlsholm,  71 
Tex.  523,  9  S.  W.  479;  Mayer  v.  Duke,  72 
Tex.  449,  10  S.  W.  565.  Though  other  cases 
to  the  same  effect  might  be  referred  to,  those 
cited  are  sufficient  to  show  that  the  rule  was 
well  established  before  Lend  Co.  v.  McClel- 
land, supra,  came  up  for  decision;  and,  not- 
withstanding what  was  said  in  the  quotation 
from  the  opinion  in  that  case,  the  court  In 
another  part  of  the  opinion  referred  to  and 
approved  the  rule  established  by  the  cases 
cited.  But  the  assignment  of  error  under 
consideration  is  more  objectionable  than 
those  referred  to  in  the  cases  cited.  This 
assignment  undertakes  to  complain  of  the 
action  of  the  court  in  overruling  two  motions 
seeking  to  accomplish  diCFerent  results.  One 
asks  the  court  to  render  Judgment  for  the 
Citizens'  Railway  Company  and  Scott  "up<Hi 
the  special  findings  of  the  Jury  herein  ren- 
dered notwithstanding  such  verdict,  for  the 
following  reasons,"  and  it  then  proceeds  to 
assign  16  different  reasons.  The  other  mo- 
tion asks  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial,  and  assigns  seven 
different  reasons  as  a  basis  for  that  motion. 


and  the  assignment  Is  not  followed  by  prop- 
ositions giving  reasons  for  charging  that  the 
court  bad  erred,  and  the  attempt  is  made  to 
submit  the  assignment  as  a  proposition  with- 
in Itself.  After  Land  Co.  ▼.  McClelland  was 
decided,  oar  supreme  court  held.  In  the  case 
of  Insurance  Co.  v.  Chownlng.  86  Tex.  660, 
28  S.  W.  982,  24  L.  R.  A.  604,  that  an  assign- 
ment of  error  which  attempts  to  complain 
of  more  than  one  ruling  involving  more  than 
one  question  is  too  general  for  consideration. 
For  these  reasons  we  ieem  It  our  duty  to 
sustain  the  objections  lurged  against  the  as- 
signment of  error  under  consideration. 

Parker  and  associates  urge  objections  to 
all  the  other  assignments  of  errors,— those 
presented  by  the  Itank  as  well  as  those  pre- 
sented by  Scott  and  the  Citizens'  Railway 
Company;  and,  while  It  cannot  be  disputed 
that  some  of  them  are  subject  to  some  of 
the  criticisms  urged,  still  we  do  not  believe 
that  they  should  be  entirely  disregarded. 
For  Instance,  the  second  assignment  of  Scott 
and  the  railway  company,  complaining  of 
the  decree  against  them  and  In  favor  of  the 
bank,  covers  four  pages  of  their  printed 
brief,  and  specifies  seven  different  reasons 
for  charging  that  the  court  erred  in  so  ren- 
dering the  decree;  and  the  fourth  assignment 
of  the  bank,  complaining  of  the  decree 
against  it  and  In  favor  of  Parker  and  asso- 
ciates, covers  five  pages  of  Its  printed  brief; 
and  specifies  eight  separate  grounds  of  com- 
plaint But  while  this  method  of  preparing 
assignments  of  errors  has  been  characterized 
by  our  supreme  court  as  hregular.  It  has  also 
been  held  that  such  assignments  are  not 
void,  and  should  not  be  disregarded  on  ac- 
count of  such  irregularity.  Insurance  Oo.  v. 
Chownlng,  86  Tex.  660,  26  S.  W.  982.  Zi  L. 
R.  A.  501.  Under  their  second  assignment, 
charging  that  the  court  erred  in  rendering 
judgment  for  the  bank  on  the  Issue  of  title, 
which  Is  the  only  other  assignment  made  by 
them  against  the  bank,  Scott  and  the  Citi- 
zens' Railway  Company  assert  the  following 
propositions  as  grounds  for  reversal:  (1) 
That  the  evidence  Indubitably  and  without 
contradiction  showed  that  when  Hobson 
bought  the  property  at  the  trustee's  sale  he 
was  president  of  and  acting  for  the  Waco 
Electric  Railway  &  Light  Company;  that  the 
sale  was  made  solely  for  the  purpose  of  free- 
ing the  property  from  the  trust  deed;  that 
ilobson  paid  no  consideration  for  the  i»op- 
erty;  that  the'  consideration  for  the  deed 
from  the  dummy  street  railway  company  to 
the  electric  railway  and  light  company  was 
paid  with  property  of  the  latter  company; 
and  therefore  the  property  In  suit  did  not 
belong  to  Hobson  when  the  bank  bought  it 
as  bis  property  at  sheriff's  sale,  and  belongs 
to  the  Citizens'  Railway  Company  under  Its 
title  derived  from  the  receivership  sale.  (2) 
That,  the  corporate  anthorities  of  the  Waco 
Electric  Railway  &  Light  Company  not  hav- 
ing fixed  and  agreed  upon  compensation  to 
be  paid  to  Hobson,  he  was  mot  entitled  to 
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compensation  for  services  rendered,  and 
could  not  claim  any  property  belonging  to 
that  company  as  his  Individual  property  on 
account  of  such  services;  and  therefore  the 
Jury  were  not  warranted  In  finding  that  Hob- 
son  paid  for  the  four  blocks  of  land  with 
money  and  services,  and  that  the  finding 
referred  to  Is  too  Indefinite  to  be  made  the 
basis  of  the  Judgment  rendered.  (3)  That  Is- 
sues Xos.  2  and  2i^  submitted  to  the  jury  at 
the  Instance  of  the  bank,  and  resulting  In 
the  findings  stated  as  Nos.  4  and  5  In  this 
opinion,  were  not  susceptible  of  being  an- 
swered without  further  instructions;  that 
there  was  no  evidence  authorizing  the  sub- 
mission of  those  Issues;  that  the  findings  of 
the  Jury  thereon  are  contrary  to  the  evidence, 
and  therefore  said  findings  conid  not  be 
made  the  basis  of  the  judgment  (4)  That 
the  provisions  of  the  constitution  prohibit- 
ing railroad  corporations  from  acquiring 
parallel  or  competing  lines  do  not  apply  to 
street  railways,  and  therefore  issues  Nos.  22 
and  23  submitted  to  the  jury  at  the  instance 
of  the  bank,  and  resulting  In  the  finding 
stated  aa  No.  21  In  this  opinion,  were  wholly 
Irrelevant  and  Immaterial.  (5)  That  the 
bank,  Jiavlng  been  a  party  to  the  receiver- 
ship, and  having  credited  Its  bid  on  its  Judg- 
ment, was  not  an  Innocent  purchaser. 

The  court  below  filed  no  conclusions  of 
fact  or  law,  and  we  are  not  apprised  br  the 
record  upon  what  theory  It  based  its  judg- 
ment. Therefore,  if  the  verdict  of  the  jury 
to  to  be  treated  as  imchallenged,  and  If  the 
facts  found  therein,  either  alone  or  In  con- 
nection with  other  conclusions  of  fact  which 
may  be  deduced  from  the  evidence,  will  sup- 
port the  judgment  upon  any  sound  principle 
of  law,  then  It  la  correct,  and  must  be  af- 
flrmed.  although  other  theories  advanced  in 
support  of  It  may  not  be  maintainable.  But 
under  the  assignment  of  error  under  con- 
sideration Scott  and  the  CStlzens'  Railway 
Company,  as  shown  by  some  of  the  proposi- 
tions above,  do  challenge  the  verdict  of  the 
Jury,  and  charge  that  certain  findings  are  un- 
supported by  evidence;  and  this  brings  un- 
der consideration  this  question:  When  a 
case  has  been  submitted  to  a  Jury  on  special 
iBsnes,  and  the  findings  of  the  jury  entitle 
the  plaintiff  to  a  Judgment,  and  the  trial 
court  overrules  a  motion  to  set  aside  the 
verdict,  but  the  defendant  does  not,  on  ap- 
peal, assign  as  error  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial, 
can  he  complain  of  the  Judgment  against 
him  on  the  ground  that  certain  findings  of 
the  jury  are  not  supported  by  testimony? 
We  are  of  the  opinion  that  this  question  must 
be  answered  In  the  negative.  The  doctrine 
is  well  established  In  this  state  that  In  Jury 
trials  the  verdict  must  form  the  basis  of  the 
Judgment  Claiborne  v.  Tanner's  Heirs,  IB 
Tex.  79;  May  v.  Taylor,  22  Tex.  349;  Bled- 
soe V.  Wills,  Id.  661;  McConkey  v.  Hender- 
son, 24  Tex.  214;  Handel  v.  Elliott,  60  Tex. 
147.    In  May  t.  Taylor,  supra,  which  was  a 


suit  on  a  note  secured  by  a  mortgage,  and 
in  which  the  evidence  seems  to  have  been 
so  clear  and  Indubitable  as  to  justify  the 
trial  court  In  directing  a  verdict  for  the 
plaintiff,  stlU  a  Judgment  foreclosing  the 
mortgage  was  reversed,  because  the  verdict 
tailed  to  find  the  existence  of  the  mortgage. 
In  Oakes  v.  West,  54  S.  W.  1033,  3  Tex.  Ct 
Rep.  214,  the  writer  of  this  opinion  expressed 
a  view  not  in  harmony  with  this  doctrine, 
but  It  was  not  necessary  to  a  decision  of  that 
case,  and  he  was  laboring  under  a  misappre- 
hension as  to  the  scope  of  the  amendment  of 
June  18,  1897,  to  article  1331  of  the  Revised 
Statutes,  relating  to  special  verdicts.  That 
amendment  does  modify  the  rule  established 
by  the  decisions  cited  in  this  language:  "Up- 
on appeal  or  writ  of  error,  an  Issue  not  sub- 
mitted and  not  requested  by  a  party  to  the 
case  shall  be  deemed  as  found  by  the  court 
In  such  manner  as  to  support  the  judgment, 
provided  there  be  evidence  to  sustain  such 
finding."  But  this  amendment  does  not  au- 
thorize the  trial  court.  In  rendering  Judgment, 
to  disregard  a  finding  of  the  jury  on  a  ma- 
terial issue,  even  though  such  finding  has 
no  support  whatever  in  the  testimony.  The 
amendment  does  not  In  any  way  affect  arti- 
cles 1332  and  1333  of  the  Revised  Statutes, 
and  these  declare  that,  as  between  the  par- 
ties, a  special  verdict  shall  be  conclusive  as 
to  the  facts  found,  and  that,  unless  the  ver- 
dict be  set  aside,  the  court  shall  render  Judg- 
ment thereon.  So  It  seems  quite  clear  that 
when  a  special  verdict  has  been  returned, 
which  entitles  one  of  the  litigants  to  a  judg- 
ment, there  are  but  two  alternatives  for  the 
trial  court.  One  Is  to  set  aside  the  verdict, 
and  grant  a  new  trial,  and  the  other  Is  to 
render  judgment  upon  and  in  conformity  with 
the  verdict;  and  the  court  cannot  properly 
decline  to  pursue  either  course,  and  render 
judgment  contrary  to  the  verdict.  This  be- 
ing the  case,  if  the  verdict  is  not  supported 
by  testimony,  what  Is  the  remedy  of  the 
party  who  is  dissatisfied  with  it?  Can  he 
move  the  court  to  render  judgment  for  him 
notwithstanding  the  verdict?  No,  because 
(1)  such  a  motion  concedes  the  facts  to  be 
as  found  by  the  verdict  (1  Black,  Judgm.  § 
16;  1  Freem.  Judgm.  $  7;  12  Am.  &  Eng. 
Enc.  Law,  61;  Brown  v.  Rentfro,  57  Tex. 
832;  Templeman  v.  Oibbs  P?ex.  dv.  App.] 
25  S.  W.  737);  and  (2)  under  the  statute  and 
decisions  heretofore  cited  the  judgment  must 
tLCcard  with,  and  not  depart  from,  the  ver- 
dict Can  such  dissatisfied  party  remain  in- 
active, and  on  appeal  complain  of  the  ver- 
dict or  of  the  failure  of  the  court  to  set  It 
aside  of  Its  own  motion?  Clearly  not,  be- 
cause It  is  not  the  duty  of  any  court  to  set 
aside  the  verdict,  unless  requested  so  to  do. 
Then  there  Is  but  one  other  remedy  left  and 
that  Is  to  fight  the  verdict,— to  move  the 
court  to  set  It  aside  and  grant  a  new  trial. 
The  law  charges  the  party  against  whom  the 
jury  find  the  facts  with  knowledge  of  the 
fact  that  the  verdict  is  a  barrier  to  his  su^- 
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cess,  and  that,  unless  be  secures  Its  removal. 
It  win  necessarily  be  followed  by  a  Judgment 
against  him,  regardless  of  wbat  tbe  evidence 
may  be.  This  being  tbe  case,  be  must  not 
only  ask  tbe  trial  court  to  set  the  verdict 
aside,  but  if,  on  appeal,  be  seeks  to  complain 
on  account  of  tbe  verdict,  be  must  do  so  un- 
der an  assignment  of  error  addressed  to  the 
action  of  tbe  court  in  refusing  to  set  It 
aside  and  grant  a  new  trial.  Armstrong  v. 
Elliott  (Te.x.  Civ.  App.)  49  S.  W.  636.  Sup- 
pose a  petition,  though  not  fundamentally  de- 
fective, should  be  obnoxious  to  a  special  ex- 
ception, which  exception,  though  made, 
should  be  overruled,  would  the  defendant  on 
appeal,  though  assigning  no  error  upon  the 
action  of  the  court  in  overruling  the  excep- 
tion, be  heard  to  complain  of  the  Judgment 
because  of  the  defect  in  tbe  petition?  Or, 
take  a  case  where  Improper  testimony  has 
been  admitted  over  objection,  but  no  error 
assigned  upon  the  action  of  the  court  in  ad- 
mitting it,  could  tbe  losing  party  complain  of 
the  Judgment  because  of  tbe  admission  of 
the  testimony?  In  the  cases  stated  it  la  quite 
clear  that  the  appellate  court  would  hold 
that  tbe  questions  raised  in  tbe  trial  court 
concerning  the  sufficiency  of  the  petition  and 
the  admissibility  of  tbe  testimony  bad  been 
waived  because  of  tbe  failure  to  assign  error 
upon  tbe  rulings  of  tbe  court  In  tliose  par- 
ticulars. And  80  in  this  case,  while  Scott 
and  the  Citizens'  Railway  C<xnpany  attacked 
the  verdict  in  the  court  below  on  grounds 
that  may  have  been  tenable,  yet  they  have 
not  pursued  the  attack  in  this  court,  and  as- 
signed error  upon  the  action  of  that  court  in 
overruling  their  motion  to  set  aside  the  ver- 
dict; and  for  that  reason,  in  our  opinion,  it 
must  be  held  that  they  have  waived  their 
objections  to  it. 

If  we  are  correct  in  these  views,  It  follows 
that  on  tbe  question  of  title  the  Judgment  is 
correct,  in  so  far  as  tbe  Oitizens'  Railway 
Company  and  Scott  are  concerned;  because 
the  facts  found  by  tbe  Jury,  and  especially 
those  embodied  in  the  third  and  sbctb  sub- 
divisions of  the  findings,  as  set  out  In  this 
opinion,  show  that  Hobson  not  only  held  the 
legal  title,  but  was  in  fact  the  equitable  and 
beueficinl  owner  of  the  four  blocks  of  land 
conceded  by  Scott  and  the  Citizens'  Railway 
Company  to  have  been  the  consideration  for 
the  deed  from  tbe  dummy  street  railway 
company  to  the  electric  railway  and  light 
company.  And  if  he  paid  for  the  dummy 
street  railway  with  a  consideration  belong- 
ing exclusively  to  him,  then  when  be  took 
tbe  deed  to  himself  at  tbe  trustee's  sale  he 
became  the  absolute  owner  of  the  property, 
oltliough  he  may  have  Intended  to  make  it  a 
part  of  tbe  railway  plant  then  owned  and 
operated  by  tbe  electric  railway  and  light 
company,  of  which  he  was  the  pres!dent. 
While  the  Jury  found  otherwise,  if  it  be  eon- 
ceded  that  in  making  the  purchase  referred 
to  Hobson  was  acting  for  his  company,  still 
If,  as  a  consideration  for  that  sale,  he  parted 


"With  title  to  property  that  belonged  to  him,, 
he  and  bis  vendee  are  entitled  to  hold  the- 
property  thus  purchased  as  against  the  com- 
pany and  its  vendees;  at  any  rate,  until  they 
offer  reimbursement  for  the  consideration 
paid  for  the  property,  which  offer  was  not 
made  In  this  suit.  But  while  we  do  not  feel 
called  upon  to  determine  the  question,  it 
cannot  be  said  that  all  the  findings  referred 
to  are  without  testimony  to  support  them. 
Hobson's  testimony  is  to  the  effect  that  it 
was  understood  between  himself  and  the 
board  of  directors  of  the  electric  railway  and 
light  company  that  donations  secured  by 
him  wBre  to  he  his  individual  property.  He 
was  the  chief  promoter  of  the  enterprise,  and 
at  the  time  the  donations  referred  to  were 
secured  he  was  not  receiving  any  salary 
from  the  company;  and  if,  in  view  of  that 
(act,  tbe  other  members  of  the  board  of  di- 
rectors agreed  that  he  might  have  the  blocks 
of  land  referred  to  as  his  own  property,  no 
sound  .reason  is  perceived  why  the  asteement 
should  not  be  upheld.  At  that  thue,  accord- 
ing to  Hobson's  testimony,  no  stock  had  betsk 
issued  or  paid  for,  and  It  is  not  made  to 
ap$>ear  that  any  ime  was  subsequently  in- 
duced .to  liecome  a  stockholder  or  creditor 
upon  tbe  faith  of  the  contract  between  Chil- 
dress and  the  company  and  the  belief  that 
the  donation  therein  referred  to  was  to  be- 
come the  property  of  tbe  company.  Tbe  rule 
on  this  subject  to  stated  by  a  standard  text 
writer  In  these  worda:  "There  is  no  sound 
principle  of  law  or  equity  which  prohibits 
one  or  more  of  the  directors  of  a  corporation 
from  entering  Into  contracts  and  dealings 
with  the  corporation,  provided  tb^  act  in 
£ood  faith,  and  provided  there  be  a  qaorum 
of  other  directors  on  the  other  side  of  tiie 
eontraot,  bo  that  the  vote  of  the  interested 
director  Is  not  necessary  to  tbe  adoption  of 
tbe  measure;  and  even  In  the  latter  case 
the  contract  is  good  at  law.  In  other  -words:,, 
a  dbrector  is  not  debarred,  by  reason  of  his 
office,  from  entering  into  a  contract  with  the 
corporation,  but  the  contract  Is  subject  to  the 
principle  that,  where  he  appears  on  both 
sides  of  it,  it  "Will  be  closely  scrutinized  in 
equity,  and  -set  aside,  unless  made  In  tbat 
entire  good  faith  which  the  law  demands  of 
this  species  of  fiduciary.  Blven  where  the 
majority  of  the  stockholders  are  personally 
interested  in  a  contract  which  they  have 
authwriaed  on  behalf  of  the  corporation,  this 
does  not  render  the  contract  void  per  se.  It 
is  still  good  at  law,  though  voidable  in  eq- 
uity in  case  of  any  fraud  or  unfairness  at 
the  anit-of  the  corporation  or  of  stockholders 
suing  in  its  behalf."    Thomp.  Corp.  i  4059. 

But,  laying  the  verdict  aside,  and  conced- 
ing that  Holjson  paid  nothing  for  the  four 
blocks  of  land,  and  was  acting  (or  the  elec 
trie  railway  and  light  company  when  he  con- 
tracted for  them,  still,  in  the  opinion  of  tlifr 
writer,  speaking  for  himself  only,  that  com- 
pany never  acquired  any  title  to  them,  either 
legal  or  equitable.  ^?1^  results  from  the 
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fact  that  It  was  a  private  corporation,  and 
had  no  power  or  authority  to  acquire  real 
estate,  except  In  payment  of  delxts,  or  such 
as  wafi  necessary  to  enable  It  to  transact  the 
business  for  which  It  was  created.  As  to 
the  acquisition  of  real  estate,  the  statute 
then  In  force  comferred  upon  private  corpora- 
tlons  power  to  "hold,  purchase,  sell,  mort- 
gage, or  otherwise  convey  such  real  and  per- 
sonal estate  as  the  purposes  of  the  corpora- 
tion shall  require;  and  also  to  take,  bold  and 
convey  such  other  property,  real,  personal  or 
mixed,  as  shall  be  requisite  for  such  corpora- 
tiou  to  acquire  In  order  to  obtain  or  secure 
any  Indebtedness  or  liability,  due  or  belong- 
ing to  the  corporation."  Batts'  Ann.  Oiv. 
St.  art  651.  It  was  not  showu  that  the  four 
bloclts  of  land  here  Involved  belonged  to 
either  class  named  In  the  statute,  but,  on  the 
contrary,  the  testlmoQy  will  warrant  a  find- 
ing that  they  did  not  In  Lyons-Thomas 
Hardware  Co.  t.  Perry  Stove  Mfg.  Ck>.,  86 
Tex.  148,  24  S.  W.  16,  22  L.  R.  A.  802,  It  was 
held  that  private  corporatloos  chartered  un- 
der the  general  laws  «f  this  state,— as  was 
the  electric  railway  and  light  company,— 
"have  no  powers  other  than  such  as  are  giv- 
en by  the  laws  of  the  state";  and  that  doc- 
trine Is  abundantly  sastained  by  other  au- 
thorities, emd,  when  applied  here,  necessarily 
leads  to  the  conclusion  tliat  the  corporation 
referred  to  was  not  authorized  by  law  to  ac- 
quire the  four  blocks  of  land.  And  in  reach- 
ing this  eoocluslon  the  familiar  rule  that 
when  a  corporation  bos  acquired  title  to  real 
estate  In  excess  of  Its  powers  no  one  but  the 
state  can  object  has  not  been  overlooked. 
Bussell  V.  Railway  Co.,  68  Tex.  662,  5  S.  W. 
USG.  But,  while  that  is  true,  a  mere  contract 
to  convey  real  estate  does  not  vest  iu  the 
proposed  purchaser  tbe  legal  title  to  the  prop- 
erty. It  Is  an  unexecuted  contract  and.  If 
tbe  intended  purchaser  be  a  corporation,  not 
having  the  power  to  purchase,  the  contract 
confers  no  right  enforceable  in  either  law  or 
equity.  It  seems  to  me  that  the  true  test 
uugbt  to  be  whether  or  not  the  electric  rail- 
way and  light  company  ever  had  such  right 
to  the  blocks  of  land  as  could  have  been  en- 
forced by  It  against  Childress  and  bis  as- 
sociates, or  against  Hobson,  after  they  were 
deeded  to  bim;  and  on  that  question  author- 
ities are  not  lacking.  In  discussing  the  doc- 
trine that  tbe  state  alone  can  question  the 
title  of  tbe  corporation  Mr.  Thompson  states 
this  exception:  "This  principle  has  no  appli- 
cation where  the  corporation  is  seeking  the 
aid  of  a  court  of  Jnstlee  to  enable  it  to  ac- 
quire lands  wbieb  it  baa  no  power  to  acquire 
and  bold.  Here  tbe  principle  is  tliat  a  court 
of  Jnstlee  will  not  aid  a  corporation  to  do 
that  which  Is  Impliedly  forbidden  by  its  char- 
ter or  by  tbe  law.  It  has,  for  instance,  no 
application  to  a  case  where  a  suit  in  equity 
is  broogbt  to  compel  the  specific  performance 
of  a  contract  to  convey  land  to  a  railroad 
company,  which  the  latter  has  attempted  to 
aoinire,  not  for  any  purpose  connected  with 


tbe  building  and  operating  of  Its  road,  but 
merely  for  speculative  purposes.  In  such  a 
case  the  specific  performance  was  refused  on 
the  ground,  among  others,  that  the  company 
had  no  power  under  its  charter  to  take  and 
bold  land  for  such  purposes."  Thomp.  Corp. 
(  580O.  See,  also.  Railroad  Co.  v.  Seoley,  46 
Mo.  212,  100  Am.  Dec.  369.  In  Case  v. 
Kelly,  133  U.  S.  21,  10  Sup.  Ct  216>  33  U 
Ed.  513,  salt  was  brought  to  recover  certain 
real  estate,  and  the  bill  alleged  that  the  de- 
fendants Kelly,  KetcbiuD,  and  HUes,  who 
were  ofiicers  of  tbe  railroad  company,  of 
which  company  Oase,  the  plaintiff,  was  re- 
ceiver, bad  procured  numerous  donations  of 
land  from  citizens  who  were  Intesested  in 
the  construction  of  tbe  tailiood  Aloqg  Its 
line,  Intended  to  be  for  tbe  use  and  benefit 
of  the  railroad  company,  and  to  assist  it  in 
such  construction.  It  was  charged  that  the 
defendants,  representing  to  the  .persons  who 
I  made  the  donations  that  they  swere  officers  of 
tbe  road,  and  soliciting  these  .grants  for  the 
benefit  of  the  road,  took  the  conveyances  to 
themselves  individually;  that  they  41d  this 
In  a  fraudulent  manner,  by  making  the, gran- 
tors in  the  conveyances  believe  that  they, 
as  tbe  ofiicers  of  the  company,  oould  ireceive 
the  conveyances  for  the  benefit  of  the  road; 
and  that  either  the  grantors  did  not  .know  to 
whom  the  conveyances  were  made,  or  were 
Induced  to  believe  that  when  made,  the 
grantees  held  the  lands  as  a  trust  for  the 
benefit  of  the  road.  And  as  tbe  defendants 
did  not  recognise  tbe  trust,  and  refused  to 
convey  to  the  company,  or  to  admit  its 
rights  to  the  lands,  the  suit  was  broi^bt  to 
have  a  declaration  of  the  trust  made  by  tbe 
court,  and  a  decree  ordering  conveyoneee  by 
tbe  defendants  of  the  land  to  the  corporation. 
The  circuit  court  on  the  hearing  was  of  the 
opinion  that  the  conveyances  made  by  vari- 
ous persons  to  Kelly,  Ketchum,  and  Hiles  of 
the  lands  described  In  the  bill  were  made  by 
the  grantors  and  received  by  tlie  defendants 
as  contributions  to  tbe  railroad  to  aid  In  the 
construction  of  Its  rood;  and  that.  If  the 
railroad  company  had  authority  by  law  to 
i  receive  such  grants  and  to  bold  such  real 
j  estate,  it  would  be  entitled  to  the  relief 
I  sought  in  the  bill.  But  being  also  of  opin- 
ion that  by  the  laws  of  Wisoonsin,  and  un- 
der Its  charter,  it  could  only  receive  and 
hold  lands  for  tbe  defined  purposes  of  the 
road,  it  held  that  only  such  lands  as  were 
necessary  and  proper  for  the  immediate  use 
of  tbe  road  could  be  recovered  in  that  suit 
Case,  tbe  receiver  and  representative  of  the 
railroad,  appealed,  and  the  supreme  court 
speaking  through  Mr.  Justice  Miller,  among 
other  things,  said:  "Tbe  principal  question 
suggested  by  this  appeal  is  whether  the  com- 
plainant as  representing  the  railroad  com- 
pany, can  maintain  a  suit  for  tbese  lands; 
that  is  to  say,  whether  the  company  was  en- 
dowed by  tbe  legislature  of  Wlaconsin  with 
a  capacity  to  receive  an  indeflulte  quantity 
of  lands,  with  no  limitation  upon  their  use 
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or  upon  their  sale,  or  whether  they  were 
limited  to  the  lauds  necessary  to  such  uses 
as  were  appropriate  to  the  operations  of  a 
railroad.  It  Is  not  pretended  that  there  Is 
any  general  statute  of  the  state  of  Wiscon- 
sin which  authorizes  either  this  company  or 
any  other  corporation  to  purchase  and  hold 
lands  indefinitely,  as  an  Individual  could  do, 
without  regard  to  the  uses  to  be  made  of 
such  real  estate.  The  charter  of  the  com- 
pany approved,  April  12,  1866  (Pi-iv.  &  Loc. 
Laws  Wis.  1866,  c.  540,  p.  1331),  authorizes  It 
to  acquire  real  estate,  namely,  the  fee  simple 
In  lands,  tenements,  and  easements,  for  their 
legitimate  use  (or  railroad  purposes.  It  is 
thus  authorized  to  take  lands  100  feet  In 
width  for  right  of  way,  and  also  such  as  Is 
needed  for  depot  buildings,  stopping  stages, 
station  houses,  freight  houses,  warehouses, 
engine  houses,  machine  shops,  factories,  and 
•for  purposes  connected  with  the  use  and 
management  of  the  railroad.  This  enumera- 
tion of  the  pnrposes  for  which  the  corpora- 
tion could  acquire  title  to  real  estate  must 
necessarily  be  held  exclusive  of  all  other 
purposes,  and,  as  the  court  said  at  the  time 
of  making  Its  Interlocutory  decree,  'It  was 
not  authorized,  by  Its  charter,  to  take  lands 
for  speculative  or  farming  purposes.'  It 
must  be  held,  therefore,  that  there  was  no 
authority  tmder  the  laws  of  Wisconsin  for 
this  corporation  to  receive  an  indefinite  quan- 
tity of  lands,  whether  by  purchase  or  gift, 
to  be  converted  into  money,  or  held  for  any 
other  pnrposes  than  those  mentioned  In  Its 
act  of  Incorporation.  To  this  view  of  the 
«ubject  counsel  urges  several  objections. 
The  first  of  these  which  we  will  notice  Is 
that  the  charter  of  the  corporation  Is  a  pri- 
vate act,  of  which  the  court  cannot  take  Ju- 
dicial notice;  and  that,  as  It  was  not  plead- 
ed, nor  offered  In  evidence,  nor  otherwise 
brought  to  the  attention  of  the  court.  It 
could  not  be  the  foundation  of  its  Judg- 
ment To  this  there  are  two  sufficient  an- 
swers, the  first  of  which  Is  that,  if  the  stat- 
ute creating  this  corporation  gave  It  no  pow- 
er to  receive  and  hold  lands  In  the  manner 
we  have  mentioned,  then  It  had  no  such 
power  by  virtue  of  any-  law  of  the  state  of 
Wisconsin;  for  a  corporation,  in  order  to  be 
entitled  to  buy  and  sell,  to  receive  and  hold 
the  title  to,  real  estate,  must  have  some 
statutory  authority  of  the  state  In  wMch  such 
lands  lie  to  enable  it  to  do  so,  and  the  ab- 
sence of  such  provision  in  the  law  of  Its  in- 
corporation does  not  create  any  general  stat- 
ute which  authorizes  any  such  right  •  •  • 
It  Is  next  objected  to  the  principle  adopted 
by  the  court  that  the  limitation  upon  the 
power  of  the  cori'oratlon  to  receive  land  Is 
one  which  concerns  the  state  alone,  and  the 
title  to  such  lands  in  a  corporation  can  only 
be  defeated  by  a  proceeding  In  the  nature  of 
a  quo  warranto  on  behalf  of  the  state.  The 
case  of  Bank  v.  Matthews,  98  TJ.  S.  621,  26 
L.  Ed.  188,  Is  strenuously  relied  on  to  sup- 
port this  view.    We  need  not  stop  here  to  In- 


quire whether  this  company  can  hold  title 
to  lands,  which  it  Is  impliedly  forbidden  to 
do  by  its  charter,  because  the  case  before  us 
is  not  one  In  which  the  title  to  the  lands  In 
question  has  ever  been  vested  In  the  rail- 
road company,  or  attempted  to  be  so  vested. 
The  railroad  company  Is  plalntilt  in  this  ac- 
tion, and  is  seddng  to  obtain  the  title  to 
such  lands.  It  has  no  authority  by  the  stat- 
ute to  receive  such  title  and  to  own  such 
lands,  and  the  question  here  Is  not  whether 
the  courts  would  deprive  It  of  such  lands  If 
they  had  been  conveyed  to  it,  but  whether 
they  will  aid  it  to  violate  the  law  and  ob- 
tain a  title  which  It  has  no  power  to  hold. 
We  think  the  questions  are  very  different 
ones,  and  that  while  a  court  might  hesitate 
to  declare  the  title  to  lands  received  already, 
and  in  the  possession  and  ownership  of  the 
company,  void  on  the  principle  that  they  bad 
no  authority  to  take  such  lands.  It  Is  very 
clear  that  It  will  not  make  itself  the  active 
agent  in  behalf  of  the  company  la  violating 
the  law  and  enabling  the  company  to  do  that 
which  the  law  forbids."  In  that  case  the 
decree  of  the  circuit  court  was  affirmed,  and 
there  was  no  dissenting  opinion,  though  a 
footnote  shows  that  Chief  Justice  Fuller  did 
not  sit  In  the  case.  From  these  authorities, 
it  seems  quite  clear  to  me  that  the  electric 
railway  and  light  company  never  at  any 
time  had  any  title  or  right  to  the  blocks  of 
land  in  question,  and  that  the  fact,  that  they 
were  transferred  and  used  as  a  conslderatioii 
for  either  or  both  transfers  of  the  dummy 
railway  cannot  inure  to  the  benefit  of  the 
electric  railway  and  light  company  or  Its 
vendees. 

These  views  render  It  nnnecessary  to  de- 
cide the  points  made  by  Scott  and  the  Citi- 
zens' Railway  Company  In  their  third,  fourth, 
and  fifth  propositions  tmder  their  second  as- 
signment Nor  Is  It  necessary  to  consider 
their  assignments  complaining  of  the  decree 
In  favor  of  Parker  and  his  coplaintiffs.  Xut 
being  the  owners  of  the  property,  it  is  Im- 
material to  them  in  whose  behalf  and  to 
what  extent  liens  may  be  established  against 
It 

Next  In  order  is  the  appeal  prosecuted  by 
the  Farmers'  &  Merchants'  National  Bank. 
In  its  brief  numerous  objections  are  urged 
to  so  much  of  the  decree  as  fixes  a  lien  on 
the  dummy  railway  In  favor  of  Parker  and 
his  coplaintiffs.  It  would  extend  this  opin- 
ion beyond  proper  limits  to  set  oat  and  elab- 
orately discuss  these  objections  In  detail. 
In  assigning  our  reasons  for  sastainlng  this 
part  of  the  decree  we  may  refer  to  some  of 
them.  It  is  proper,  however,  to  note  that 
some  of  these  objections  are  based  on  a  state 
of  facts  Inconsistent  with  the  verdict  and 
for  that  reason  are  untenable.  As  to  the  ver- 
dict the  bank  is,  if  possible,  in  a  worse  ccoi- 
dition  than  Scott  and  the  Gitizent^  Railway 
Company.  Not  only  has  it  failed  to  assign 
error  upon  the  action  of  the  trial  court  In  re- 
fusing to  set  the  verdict  asides  bat  it  did  not 
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ask  to  have  it  set  aside.  So  the  bank  must  i 
abide  by  the  findings  of  the  jury,  and,  if 
these  alone  or  in  connection  with  other  con- 
closions  of  fact  deducible  from  testimony 
will  snpport  the  decree  In  taror  of  Parker 
and  his  associates,  It  mnat  be  upheld.  And 
the  facts  found  disclose  a  theory  upon  which 
Parker  and  bis  copIaintUfs  can  and  do  predi- 
cate their  lien.  The  findings  of  the  Jury 
show  that  the  agreement  to  operate  the  road 
to  Alta  Vista  for  five  years  was  made  for 
the  benefit  of  Parker  and  his  associates  Indi- 
ridually,  and  that  its  performance  would  not 
have  benefited  the  dummy  street  railway 
company,  but  would  have  Inured  to  the 
pecuniary  benefit  of  Parker  and  his  associ- 
ates. The  contract  with  Hobeon  for  the  sale 
of  the  road  to  him  required  It  to  be  operated 
for  the  period  of  five  yearn;  and  the  deed 
from  the  dummy  street  railway  company  to 
the  electric  railway  and  light  company  re- 
cites the  obligation  of  Hobson  and  the  latter 
company  to  thus  c^erate  the  road  as  part  of 
the  consideration  for  that  deed.  In  fact,  It 
is  admitted  by  the  bank,  on  page  89  of  its 
brief,  that  the  obligation  to  operate  the  road 
to  Alta  Vista  for  five  years  was  part  of  the 
consideration  for  the  sale  to  Hobson.  And 
so  it  Is  that  any  one  claiming  under  either 
Hobson  or  the  electric  railway  and  light 
company,  and  not  an  innocent  purchaser,  is 
bound  by  the  stipulation  referred  to,  and 
charged  with  knowledge  of  the  fact  that 
performance  of  that  agreement  was  part  of 
the  consideration  for  the  sale  of  the  property. 
Now,  this  being  tme,  and  the  agreement  re- 
ferred to  not  having  been  made  for  the  bene- 
fit of  the  dummy  street  railway  company, 
but  tor  the  benefit  of  Parker  and  his  as- 
sociates, such  damages  as  resulted  to  the  lat- 
ter from  the  failure  to  perform  that  agree- 
ment are  analogous  to  a  debt  owing  for  the 
purchase  money,  and  are  secured  by  an  eq- 
uitable lien.  That  doctrine  was  announced 
in  Howe  v.  Harding,  76  Tax.  17,  13  S.  W. 
41,  IS  Am.  St  Rep.  17  In  that  case  a  rail- 
way company  constructed  Its  road  across  a 
tract  of  land,  the  legal  title  to  which  was  in 
Nancy  S.  James,  bnt  the  land  was  in  pos- 
session of  Harding;  and  in  a  contract  made 
with  Nancy  S.  James  it  was  stipulated:  "As 
a  further  consideration  for  said  right  of  way 
the  company  agrees  to  erect  a  tank  on  said 
premises,  provided  there  be  sufficient  water, 
and  contract  with  the  above  party  or  her 
authorized  agent  to  keep  the  same  supplied." 
Harding  offered  testimony  tending  to  show 
that,  while  the  contract  was  made  in  the 
name  of  Nancy  S.  James,  it  was,  by  her  con- 
sent, made  for  his  benefit;  and  the  court 
said:  "If  title  to  the  land  was  in  Miss 
James  In  fact  or  only  apparently,  then  un- 
der the  facts  it  cannot  be  denied  that  by 
her  act  the  right  of  way  vested  In  the  com- 
pany: bnt  as  the  promise  to  pay  the  consid- 
eration therefor  was  made  to  appellee  with 
her  consent,  he  has  the  same  right  to  enforce 
any  existing  Hen  she  would  have  had  had 
66  S.W.-32 


the  promise  been  made  to  her;"  and  the  court 
held  that  Harding  had  a  lien  on  the  land  to 
secure  the  damages  resulting  to  him  from  a 
breach  of  the  contract  See,  also,  Flanagan 
v.  Cuahman,  48  Tex.  241;  Knight  v.  Mc- 
Eeynolds,  37  Tex.  204;  Thomas  v.  Morrison 
(Tex.  av.  App.)  46  S.  W.  46.  It  Is  true  that 
the  contract  with  Hobson  and  the  deed  to 
the  electric  railway  and  light  company  stip- 
ulate that  the  property  Is  to  be  conveyed 
free  from  incumbrance;  and  It  is  urged  that 
as  the  property  was  then  incumbered  by  the 
Rogers  trust  deed,  Parker  and  his  associates 
cannot  recover,  because  they  had  breached 
the  contract.  This  contention  seems  to  over- 
look the  fact  that  the  bank  is  asserting  title 
to  and  has  obtained  judgment  for  the  prop- 
erty under  and  through  the  contract  referred 
to.  Though  Parker  and  his  associates  may 
have  breached  the  contract  In  the  particular 
stated,  still  It  la  not  shown  that  any  dam- 
age resulted  thnefrom,  and  It  would  be  in- 
equitable to  permit  Hobson  and  his  vendee  to 
refuse  to  pay  for  the  property  because  of  such 
breach.  If  It  had  been  alleged  and  proved 
that  Injury  resulted  from  that  breach,  possi- 
bly the  amount  of  damage  sustained  might 
bave  been  ofTset  against  the  damages  result- 
ing to  Parker  and  his  associates  from  the 
failure  to  operate  the  road  according  to  con- 
tract; bnt  no  such  offset  or  counterclaim  was 
pleaded  or  proved.  Besides,  the  testimony  and 
the  findings  of  the  jury  indicate  no  breach  of 
the  contract  in  reference  to  the  trust  deed  to 
Bogeis.  The  property  was  sold  under  that 
Instrument  for  the  purpose  of  carrying  out 
the  agreement  to  free  it  from  incumbrances; 
and,  while  the  jury  did  not  expressly  so  find, 
the  evidence  indicates  that  the  sale  was 
made  upon  an  understanding  that  Hobson  or 
the  electric  railway  and  light  company  was 
to  become  the  pnrchaser;  and  the  jury  found 
that  the  four  blocks  of  land  thereafter  con- 
veyed by  him  to  Parker  were,  by  agreement 
with  the  board  of  directors  of  the  dummy 
street  railway  company,  accepted  as  the  con- 
sideration for  the  deed  made  by  Rogers,  the 
trustee,  to  Hobson.  If,  as  contended  by  the 
bank,  Hobson  contracted  for  and  Intended  to 
buy  the  property  for  himself  individually, 
the  mode  adopted— the  sale  by  the  trustee- 
was,  perhaps,  the  best  and  shortest  method 
that  could  have  been  adopted  by  the  dummy 
street  railway  people  to  accomplish  what 
they  had  agreed  to  do.  By  the  one  transac- 
tion the  property  was  freed  from  the  trust 
deed,  and  the  title  passed  to  Hobson.  And 
it  is  in  this  way  that  we  harmonize  the  find- 
ings of  the  jury  that  the  sale  was  for  the 
puiipose  of  removing  the  incumbrance,  and 
that  Hobson  also  paid  a  consideration  for 
the  property.  He  paid  nothing  at  that  time, 
and  acquired  no  lien  under  the  mortgage;  but 
thereafter  he  paid  for  the  property  accord- 
ing to  contract  by  conveying  to  Parker  the 
four  blocks  of  land,  which,  when  conveyed, 
belonged  to  him. 
The  precise  question  as  to  the  amount  oC 
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damaj;ee  sostained  by  Parker  and  bis  asso- 
ciates on  account  of  tbe  breach  of  tbe  eon- 
tract  to  operate  the  road  for  fire  7«ar8  was 
not  submitted  to  the  jury,  and  was  not  found 
by  tbem.  Certain  queatlons  were  submitted, 
however,  and  findings  of  fact  made  by  the 
Jury  which  bear  upon  that  question,  and  tend 
to  show  that  Parker  and  his  associates  sus- 
tained damages  to  the  extent  of  several 
thousand  dollars;  but  there  Is  no  assign- 
ment calling  in  question  the  amount  awarded 
to  Parker  and  his  aasoclates,  and  secured  by 
a  prior  Uen  upon  tbe  property,  and  there- 
fore we  do  not  feel  called  upon  to  determine 
whether  the  findings  made  by  tbe  Jury,  sup- 
plemented by  those  that  might  have  been 
made  by  the  court,  will  Justify  the  amount 
awarded  by  the  decree  to  Parker  and  bis  as- 
sociates. We  do  not  hold  that  Parker  and 
associates  have  a  lien  on  tbe  prop^ly  under 
the  mortgage  of  April  15,  1891,  and  tbe  at- 
tempted pledge  by  tbem  to  tbemselres  ot 
the  bonds  secured  by  tbat  mortgage.  While 
one  director  may  deal  with  the  corporation, 
the  entire  board  of  directors  cannot,  because, 
in  the  latter  case,  there  would  be  no  one  to 
represent  the  corporation. 

There  is  no  merit  in  tbe  contention  that 
Hobson  and  tbe  electric  railway  and  light 
company  should  have  been  made  parties  to 
this  suit  They  have  no  Interest  in  tbe  prop- 
erty which  is  the  principal  subject  of  the 
litigation,  and  no  personal  Judgment  was 
rendered  against  them. 

As  against  the  claim  of  Parker  and  asso- 
ciates, the  bank  does  not  assert  tbat  tbe 
transfer  of  tbe  dummy  railway  was  In  fraud 
of  Graves'  right  as  a  creditor,  and  therefore 
it  acquired  title  to  the  itroperty  through  its 
purchase  at  staerlfF's  sale  under  an  execution 
issued  on  tbe  Graves  Judgment,  ajid  net 
through  tbe  conveyance  by  the  dummy  street 
railway  company  to  the  electric  railway  and 
light  .company,  and  from  Rogers,  as  trustee, 
to  Hobson.  Of  course,  if  tbe  bank  were  as- 
serting no  other  title  but  the  former,  and  it 
was  sustained  by  tbe  flndlogs  of  the  Jury 
or  dear  and  uncontroverted  testimony,  tbe 
Judgment  In  Its  favor  on  tbe  issue  of  title 
might  be  sustained  on  tbat  ground,  and  the 
right  of  Parker  and  associates  to  fix  a  lien 
upon  the  property  for  a  breach  of  the  eon> 
tract  to  operate  the  road  would  be  cut  off. 
But  such  is  not  the  case.  That  issue  was 
not  submitted  to  tbe  Jury,  and  the  testimoay 
is  not  in  such  condition  as  to  lead  necessarily 
to  the  conclusion  that  the  transaction  was 
fraudulent.  At  any  rate,  tbe  testimony  will 
support  a  finding  that  there  was  no  fraud 
or  notice  of  fraud  on  the  part  of  tlie  vendees; 
and  the  bank  is  asserting  title  under  both 
sales,— tbe  trustee's  sale  to  Hobson,  because 
It  vested  perfect  title  in  him,  and  the  sale  to 
the  electric  railway  and  light  company,  l>e- 
cause  it  was  up(Mi  a  consideratioQ  furnished 
by  Hobson,— and  therefore  lie  became  the  eq- 
uitable owner  of  the  property  conveyed. 

We  ovemila  tbe  contention  that  Hobsoo's 


porebuie  at  the  trustee'*  sale  snbroeated  him 
to  the  rights  of  a  prior  mortgagee,  and  cut 
off  tbe  right  of  Parker  and  assodctes  to  a 
vendor's  lien  imder  their  contract  wiUi  him. 
W«  think  tbe  findings  of  tbe  Jury  connect  the 
two  tranaaetions,  and  show,  in  effect,  that 
the  prior  contract  for  tbe  sale  of  tbe  prop- 
erty si^plied  the  only  consideration  to  sap- 
port  the  trustee's  aaJe. 

As  to  the  points  made  against  the  title  as- 
serted by  Parker  and  associates  under  tbebr 
purchase  at  tbe  sale  made  by  Sleeper,  as 
substitute  trustee,  under  tbe  mortgage  of 
April  15,  1891,  it  is  sufficient  to  say,  if  error 
was  committed  in  permitting  proof  of  that 
sale,  it  is  now  harmless,  because  the  court 
decided  agalmit  Parker  and  associates  and 
in  favor  of  the  bank  on  the  question  of  title. 
And  the  same  may  be  said  in  reference  to 
the  objections  to  the  assignment  by  the  dum- 
my street  raUway  company  t«  Parker  and 
associates  of  asy  claim  that  it  might  have 
for  damages  for  a  lireacb  of  tbe  contract 
to  operate  the  road  for  five  yeaxsL  The  Jury, 
in  effect,  found  that  the  breach  referred  to 
bad  resulted  in  no  damase  to  the  dummy 
street  railway  company,  and,  as  the  Judg- 
ment \n  favor  of  Parker  and  aasodates  finds 
support  upon  otber  ground,  it  is  not  1»  be 
presumed  that  tiM  court  disresarded  tbe  ver- 
dict, and  based  the  jBdipnent  upon  tbe 
ground  tbat  damage  had  resulted  to  tbe 
dummy  street  railway  company. 

It  is  also  urged  in  behalf  of  the  bank  that 
error  was  committed  in  tbat  part  of  tbe  de- 
cree which  directs  that,  if  tbe  property  idiall 
not  sell  for  enough  to  dtscbarge  the  OraTeB 
Judgment  and  tbe  Judgment  in  favor  of  Park- 
er and  associates,  tbe  latter  recover  tbe  bal- 
ance of  the  amount  awarded  to  them  from 
tile  Oitiseas'  Railway  Oomqpany,  not  to  ex- 
ceed fUtSSSM,  which,  when  paid  by  the  lat- 
ter company,  shall  be  a  pro  tanto  satlsfac- 
tioa  of  the  Judgment  rendered  for  said 
amount  against  said  company  and  in  favor 
of  the  bank.  We  overrule  this  assignment, 
because  the  recovery  referred  to  by  the  bank 
from  tbe  CSiizeutf  Railway  Company  was, 
as  shown  by  the  decree,  tbe  value  of  tbe 
irons,  rails,  ties,  etc.,  removed  by  said  com- 
pany from  tbe  dummy  street  railway  com- 
pany, and  appropriated  to  its  own  use.  In 
other  words,  the  Citizens'  Ballway  OompaDy 
had.  to  tbat  extent,  appropriated  to  Its  use 
Iffoperty  upon  which  Parker  and  associates 
held  a  lien;  and,  having  held  a  lien  on  the 
property  tbus  appropriated,  they  have  an  eq- 
uitable lien  on  ttae  amount  recovered  from 
the  GitiEens'  Railway  Company  a9  compensa- 
tion for  the  property  so  appropriated. 

Tbe  bank  set  up  a  counterclaim  against 
Park»  and  associates,  charging  them  with 
misapplication  of  certain  fuads  belonglBg  to 
tbe  dummy  street  rattway  company,  and 
which  should  have  been  applied,  in  part,  at 
least  to  tbe  payment  of  the  Qraves  Judg- 
ment In  reply  to  tills  demand  Parker  and 
MBociates  pleaded  tbe  fevr-years  statute  of 
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llmltattoo.  In  reference  to  thia  connterclalm 
the  evidence  la  meager  and  miaatlafactory. 
It  was  shown  that  Parker  and  aasoclates,  aa 
directors  of  the  dummy  street  railway  com- 
pany, had  used  the  fonr  blocka  of  land  re- 
ceived aa  a  consideration  for  the  sale  of  the 
road  and  certain  other  assets  for  the  purpose 
of  paying  certain  debts  against  the  dummy 
street  railway  company;  and  also  that  cer- 
tain property,  the  value  of  which  Is  not  giv- 
en, was  transferred  to  two  of  the  stockhold- 
ers of  the  company.  The  latter  transaction 
occurred  more  than  four  years  before  the 
cross  action  waa  filed,  ast  perhaps,  did  some 
of  the  others.  But,  In  order  to  obtain  a  re- 
covery in  this  regard.  It  devolved  upon  the 
bank  to  adduce  such  evidence  aa  would  show 
bow  mocfa  of  the  funds  referred  to  should 
have  been  appUed  to  the  Graves  Judgment, 
and  tbla  was  not  done;  and  counsel  for  the 
bank  haa  not  undertakai  in  his  brief  and 
argument  to  jpolnt  out  and  show  that  on  ac- 
count of  the  use  made  of  other  assets  of  the 
company  the  bank  was  entitled  to  recover 
any  particular  sum.  In  fact,  the  testimony 
is  so  indefinite  and  uncertain  that  we  are  not 
pr^ared  to  hold  that  the  court  erred  In 
holding,  as  we  presume  it  did,  that  the  bank 
had  failed  to  show  that  it  was  entitled  to  re- 
cover on  its  cross  action.  This  Is  all  we 
deem  it  necessary  to  say  In  reference  to  the 
appeal  prosecuted  by  the  bank. 

Parker  and  hla  copIaintifCs  assign  as  error 
so  much  of  the  decree  as  gives  priority  of 
lien  on  the  property  to  the  Graves  Judgment, 
now  owned  by  the  bank.  We  sustain  that 
portion  of  the  decree  on  this  theory:  At  Uia 
time  of  the  sale  of  the  dummy  railroad  and 
its  purchase  by  Hobson,  it  was  a  nongolng 
insolvent  corporation,  not  Intending  to  re- 
sume bnainesB.  Parker  and  his  associates, 
conatJtnting  its  board  of  directors,  held  its 
assets  in  trust  for  the  benefit  of  Its  creditors 
and  stockholders.  In  other  words,  before  and 
at  tlie  time  of  the  sale  of  the  road  to  Hob- 
son,  Graves  bad  an  equitable  lien  on  the 
property,  or,  at  any  rate,  such  right  thereto 
aa  could  not  be  displaced  by  any  right  the 
directors  might  thereafter  attempt  to  secure 
to  themselves.  Hardware  Oo.  v.  Manufactur- 
ing Co.,  86  Tex.  143,  24  S.  W.  18.  It  U  true 
that  his  claim  bad  not  at  that  time  been 
rednced  to  Judgment,  but  he  was  such  a 
creditor  as  the  law  will  protect  against 
fraudulent  assignments.  Cox  v.  Shropshire, 
25  Tex.  113;  Holden  v.  McLaury,  eo  Tex. 
220;  Dole  v.  Terrell,  71  Tex.  556,  9  S.  W. 
GG&  And  f<H:  that  reason  we  believe  that  his 
claim,  though  not  then  reduced  to  Judgment, 
was  protected  by  an  equitable  Hen  upon  the 
property  aa  against  the  right  asserted  by 
Parker  and  associates  upon  their  claim  for 
damages  resulting  from  a  breach  of  the 
obligation  to  operate  the  road  to  Alta  Vista 
for  five  years.  As  against  this  lien  Pariur 
and  associates  pleaded  the  four-yeara  atat- 
nte  of  limitation,  and  the  evidence  sustains 
the  plea;    but,  while  we  do  not  deny  the 


proposition  that  andinarOy  a  Jnntor  Uen- 
holder  can  plead  limitation  agatest  a  prior 
lien.  It  la  not  believed  that  doctrine  is  ap- 
plicable to  this  case.  As  directors  of  an 
insolvent  nongoing  corporation,  Parker  and 
ills  associates  were  trustees  for  Graves,  who 
waa  a  creditor  of  tbe  corporation;  and  en  ac- 
count of  the  tmat  relation  llmitatioii  did  not 
ran,  unless  It  was  a  canstmcttve  trust,  and 
we  are  of  opinion  that  it  waa  not  of  that 
character.  While  it  was  not  an  eaqiress  trust 
created  by  written  contract,  k  was  a  trust 
resulting  from  the  fact  that  tke  tmatees  wese 
rightfully  in  posaesaion  at  tlse  proiKrty,  hold- 
ing it  aa  agents  for  tfa«  corporation  when  tbe 
latter  became  taUMtvent  and  quit  business 
with  DO  intention  to  resnme;  and  as  soon  as 
that  event  bappened,  by  fosce  of  law  they 
became  trustees  for  Graves.  According  to 
legal  termlacdogy  it  would,  perhiqia,  be 
classified  aa  a  resulting  trust;  bat,  regard- 
lees  of  the  name  that  may  be  stftpHeA  to  It, 
we  are  of  opioion  ttiat  It  bclongB  to  that 
claaa  of  trnsts  against  which  UmltatloB  does 
not  ran  until  there  has  been  such  adverse 
claim  or  hostile  act  on  tite  part  of  the  trus- 
tee, »M  would  indicate  to  the  l)aieaciary  an 
intention  to  repudiate  the  trost  Oele  v.  No- 
ble, 68  Tex.  432;  Wilson  v.  Simpson,  80  Tex. 
279,  16  a  W.  40.  In  CMe  v.  Noide,  supra, 
CSiief  Jnstiee  Willie  said:  "It  is  comaion 
learning  that  In  eases  of  resisting  trnsts,  so 
long  as  tbe  trust  relation  is  mlmltted,  and 
there  Is  no  adverse  holdlatg  by  the  tmetee  «r 
any  one  claiming  under  him,  no  lapse  of 
time  will  bar  tbe  ceatui  que  trust"  la  tbe 
case  at  bar,  no  such  adverse  holding  sr  hos- 
tile act  was  sibown,  at  least  not  of  such  a 
uatnre  as  to  indicate  an  Intention  on  the 
part  of  Parker  and  bis  associates  to  repudi- 
ate the  trust  relation.  Their  %tAe  of  the 
property  to  the  electric  caHway  and  light 
company  was  ostensibly  made  for  tbe  pur- 
pose of  paying  the  debts  of  that  company, 
and  there  was  nothing  on  the  face  of  tbe 
transaction  inconsistent  with  faithful  per- 
formance of  the  fiduciary  relation.  In  fact, 
In  making  the  sale  they  acted  as  directors  of 
the  corporation.  The  stipulation  requiring 
the  road  to  be  operated  for  a  period  of  five 
years  does  not  indicate  on  Its  face  anything 
more  than  a  laudable  desire  to  carry  out  the 
purpose  for  which  the  dummy  street  railway 
company  was  created,  and  thereby  subserve 
the  public  interest  There  may  have  been  a 
private  understanding,  express  or  Implied,  be- 
tween the  trustees  and  the  purchaser,  that 
the  stipulation  referred  to  was  Intended  for 
the  benefit  of  the  trustees;  but,  if  such  was 
tbe  case,  until  the  creditor  acquired  knowl- 
edge of  that  fact  there  was  no  such  repudia- 
tion aa  would  put  in  operation  tbe  statute  of 
limitation. 

The  Stanton  Case,  86  Tex.  620,  26  S.  W. 
615,  relied  on  by  counsel  for  Parker  and  as- 
sociates In  support  of  tbe  proposition  that 
Graves  had  no  prior  Hen  on  the  property.  Is 
not  in  point,  tbough  expressions  in  tbe  ivia- 
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ion  may  tend  tbat  way.  That  was  not  a 
contest  between  a  creditor  and  the  direc- 
tors and  managers  of  a  defunct  corporation. 
In  that  case  the  adverse  claimant  was  a 
prior  mortgagee. 

To  the  suggestion  tbat  Parker  and  asso- 
ciates were  prior  creditors  of  equal  dignity 
with  Graves  on  account  of  transactions  prior 
to  the  sale  of  the  dummy  road,  and  to  the 
extent  of  these  debts  entitled  to  share  equal- 
ly, at  least,  with  the  Graves  judgment  in 
the  proceeds  of  the  sale  of  the  property,  It  ii 
auflSclent  answer  to  say  that  throughout  their 
brief  Parker  and  associates  claim  that  the 
entire  amount  adjudged  to  them  was  award- 
ed as  damages  for  the  breach  of  the  contract 
to  operate  the  road  for  five  years.  This  is 
not  disputed  by  the  record,  and,  if  it  be  true, 
the  Graves  debt  was  entitled  to  precedence 
over  it  Furthermore,  while  the  testimony 
shows  the  existence  of  some  indebtedness  to 
Parker  and  associates  prior  to  the  sale  of  the 
road,  the  amount  thereof  is  left  uncertain; 
and  it  also  indicates  that  a  pro  rata  of  some 
of  the  funds  used  by  them  for  the  payment 
-of  other  debts  should  have  been  applied  on 
the  Graves  debt,  the  amount  bo  misapplied 
being  uncertain.  Therefore  we  cannot  say 
that  the  decree  as  rendered,  giving  priority 
'  to  the  Graves  debt,  does  not  come  as  near 
reaching  the  ends  of  justice  as,  under  the 
circumstances,  could  be  done;  and  Parker 
and  associates  state  in  their  brief  that  they 
4lo  not  want  the  cause  remanded  for  another 
trial. 

We  have  given  the  case  carefnl  and  patient 
consideration.  This  opinion  embodies  conclu- 
sions of  both  law  and  fact  It  is  Intended  to 
express  the  views  of  the  writer  in  reference 
to  the  case,  and,  while  the  court  has  agreed 
as  to  the  result  the  other  members  may  not 
concur  In  all  that  is  said  in  the  opinion. 

The  Judgment  will  be  affirmed. 


BLACKWOOD  et  al.  v.  TANNER  et  aLt 
(Court  of  Appeals  of  Kentucky.    Feb.  7,  1902.) 

INFRINGEMENT  OP  FERRY  FRANCHISE— JOINT 
RIGHT  OF  ACTION— MEASURE  OF  DAMAGES— 
EVIDENCE-RECOVERY  OF  STATUTORY  PEN- 
ALTY—JURISDICTION. 

1.  As  the  license  of  plaintiffs  to  operate  a 
ferry  was  a  joint  one,  and  they  executed  a  joint 
obligation  to  discharge  their  duties,  they  may 
•ue  jointly  to  recover  for  the  loss  of  toils  re- 
sulting from  the  illegal  infringement  of  their 
fen-y  franchise  by  defendants,  though  one  of 
them  ran  the  ferry  one  week  and  the  otlier 
the  next,  as  this  was  simply  a  plan  agreed  up- 
on by  them  for  conducting  the  business. 

2.  The  act  of  defendants  in  operating  an  nir- 
licensed  ferry  within  the  prohibited  distance 
<i^  plaintiffs'  ferry  was  an  actionable  wrong  for 
which  i^aintifls  were  entitled  to  recover  dam- 
ages. 

S.  The  measure  of  damages  for  the  infringe- 
ment of  a  ferry  franchise  is  the  amount  of 
tolls  lost  to  the  owners  by  diminution  in  the 
number  of  customers  using  the  ferry. 

>  Reported  br  Edward  W.Hlneg,E:aq.,ot  tb*  Frank- 
fort bar,  sad  lormerly  state  reporter. 


4.  Tiie  income  derived  la  former  years  from 
tolls  and  the  income  received  from  the  same 
source  during  the  continuance  of  the  infrioire- 
ment  may  be  proved  to  show  the  value  of  the 
franchise  and  the  extent  of  the  losses. 

6.  Under  Ky.  St  i  1820,  providing  tbat  no 
ferry  shall  talie  or  land  any  passenger  or  thing 
within  the  prohibited  distance  of  another  ferry 
"under  a  penalty  of  fifteen  dollars  for  each  of- 
fense, to  be  recovered  before  a  justice,"  the 
circuit  court  cannot  by  allowing  the  joinder 
of  a  number  of  separate  causes  of  action,  .ir- 
quire  jurisdiction  of  an  action  to  recover  the 
prescribed  penalty,  as  the  statutory  mode  must 
be  pursued. 

Appeal  from  circuit  court  McLean  county. 

"To  be  i^cially  reported." 

Action  by  S.  0.  Tanner  and  another 
against  J.  H.  Blackwood  and  others  to  re- 
cover tolls  lost  by  plalntlirs  by  reason  of  the 
operation  of  a  rival  ferry  by  defendants, 
.ludgment  for  plaintiffs,  and  defendants  ap- 
peal, and  plaintiffs  prosecute  a  cross  appeal. 
Affirmed  on  original  and  cross  appeaL 

Lockett  &.  I.«ckett  and  Sweeney,  Ellis  & 
Sweeney,  for  appellants.  Lawrence  P.  Tan- 
ner and  Little  &  Taylor,  for  appellees. 

BURNAM.  J.  This  case  is  the  sequel  of 
the  decision  of  this  court  In  Warren  v.  Tan- 
ner, 56  S.  W.  167,  49  L.  R.  A.  24&  In  that 
case  this  coiurt  affirmed  a  judgement  of  the 
circuit  court  enjoining  appellants  from  oper- 
ating an  unlicensed  ferry  within  less  than  a 
mile  of  appellees'  licensed  ferry  across  Greon 
river  between  the  counties  of  McLean  and 
Webster.  After  the  decision  in  that  case, 
appellees  Instituted  this  suit  against  appel- 
lants, seeking  to  recover  toll  lost  by  them  in 
consequence  of  the  operation  of  their  ferry 
by  appellants;  second,  damages  to  the  sal- 
able value  of  their  plant;  and,  third,  tbev 
seek  to  recover  the  penalties  prescribed  by 
subsection  2  of  section  1820  of  the  Kentucky 
Statutes.  These  various  causes  of  action 
were  set  out  in  three  separate  paragraphs, 
and  a  general  demurrer  was  sustained  to 
the  second  and  third  paragraphs,  and  appel- 
lants filed  an  answer,  denying  liability  for 
the  cause  of  action  stated  In  the  first  para- 
graph. A  jury  trial  resulted  in  a  verdict  in 
favor  of  appellees  for  $600  for  loss  of  tolls, 
and  the  defendants  appealed.  Plaintiffs  al- 
so prosecute  a  cross  appeal  from  the  judg- 
ment sustaining  a  demurrer  to  the  second 
and  third  paragraphs  of  their  petition. 

Several  distinct  grounds  are  relied  on  for 
reversal.    First  it  is  Insisted  tbat  there  was 
no  Joint  cause  of  action  In  favor  of  appel- 
lees, and  the  motion  to  elect  should  have  been 
sustained.    It  is  next  insisted  that  the  dam- 
ages sought  to  be  recovered  are  so  remote   < 
and  uncertain  as  to  afford  no  basis  for  an 
action.    Appellees'  license  to  operate  the  fer-   i 
ry  was  a  Joint  one,  and  they  executed  a  joint 
obligation   to  discharge  their  duties.     I^e   I 
fact  that  Tanner  ran  the  ferry  one  week  and   j 
Mulligan  the  next  Is  not  important     This    I 
was   simply  a  plan   agreed  upon   by  them    . 
for  conducting  the  business,  and  in  no  wise   I 
alfects  their  rights  or  liabilities.    The  suit   j 
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was  properly  Instituted  in  the  name  of  botb 
parties.  And  the  claim  that  appellees  could 
not  recover  for  loss  of  toll  resulting  from 
the  illegal  Infringement  of  their  ferry  fran- 
chise by  appellants  Is  equally  untenable. 
Appellees  enjoyed  the  exduslTe  franchise  to 
maintain  and  operate  a  ferry  at  the  point 
on  Green  river  fixed  in  the  wder  of  the  coun- 
ty court,  and  were  required,  under  heavy 
penalties,  to  maintain  it  in  good  condition 
for  the  convenience  of  the  traveling  public; 
and  they  were  expressly  protected  In  this 
right  by  the  statute,  which  prohibited  the 
establishment  of  any  other  ferry  within  a 
mile  of  their  place  of  business,  and  the  run- 
ning of  an  unlicensed  ferry  within  the  pre- 
scribed distance  was  an  actionable  wrong, 
for  which  they  were  entitled  to  recover  dam- 
ages. See  Owens  v.  Roberts,  69  Ky.  609,  and 
City  of  Newport  v.  Taylor's  Ex'rs,  56  Ky. 
G99.  And  the  measure  of  damages  for  the 
Infringement  of  a  ferry  franchise  is  the 
amount  of  tolls  lost  to  the  owner  of  the 
franchise  by  diminution  In  the  number  of 
customers  who  would  have  used  the  ferry. 
See  12  Am.  &  Eng.  Enc.  Law,  p.  1101.  And 
the  Income  derived  in  former  years  from 
tolls  and  those  received  during  the  continu- 
ance of  the  infringement  are  competent  evi- 
dence to  show  the  value  of  the  franchise 
and  the  extent  of  the  losses.  See  6  Lawson, 
Rights,  Rem.  &  Prac.  §  2958,  and  Bridge  Co. 
T.  Gelsse,  38  N.  J.  Law,  39.  There  is  there- 
fore no  error  In  the  Instruction. 

It  to  Tery  earnestly  insisted  for  appellees 
that  the  circuit  Judge  erred  In  sustaining  a 
demurrer  to  the  third  paragraph  of  their  pe- 
tition. In  which  they  sought  to  recover  the 
penalty  prescribed  by  the  statute  in  addi- 
tion to  their  loss  of  tolls.  The  section  of  the 
statute  under  which  this  claim  is  asserted  la 
as  follows:  "No  ferry  shall  take  or  land  any 
passenger  or  thing  within  such  prohibited 
distance  of  another  ferry,  under  a  penalty 
of  fifteen  dollars  for  each  otFense,  to  be  re- 
covered before  a  justice  against  the  owner 
or  keeper,  and  by  the  owner  of  such  other 
ferry."  Ky.  St  f  1820,  subsec.  2;  7  Lawson, 
Bights,  Rem.  &  Prac.  |  3777,  says  that: 
"When  a  statute  has  created  a  new  right, 
and  has  prescribed  a  remedy  for  the  enjoy- 
ment of  the  right,  he  who  claims  the  right 
most  pursue  the  statute  remedy.  So,  when 
a  summary  remedy  Is  given  by  the  statute, 
those  who  wish  to  avail  themselves  of  It 
must  confine  themselves  strictly  to'  its  pro- 
vlBions,  and  can  take  nothing  by  Intend- 
ment. When  a  statute  to  obtain  a  particular 
object  prescribes  the  mode  of  proceeding  to 
enforce,  that  mode  must  be  pursued."  This 
view  of  the  learned  author  was  approved 
by  this  court  in  the  cases  of  Com.  v.  Louis- 
TiUe  &  N.  R.  Co.,  87  S.  W.  589,  and  Louis- 
TllJe  &,  N.  R.  Co.  V.  Com.,  43  S.  W.  458.  In 
the  last  case  the  question  is  carefully  and 
fully  considered,  and  the  court  held  that  It 
was  not  the  policy  of  the  law  or  the  Inten- 
tion of  the  legislature  to  oust  magistrals 


courts  of  cases  of  which  the  statute  gave 
them  exclusive  Jurisdiction  by  allowing  the 
Joinder  of  a  number  of  separate  causes  of 
action  into  one;  that  public  interest  required 
that  violators  of  penal  statutes  should  be 
proceeded  against  as  soon  as  the  violations 
were  committed  In  the  courts  having  Juris- 
diction thereof.  We  are  of  the  opinion  that 
the  circuit  Judge  properly  sustained  a  de- 
murrer to  the  third  paragraph. 

For  the  reasons  indicated,  the  judgment 
Is  afl!lrmed  on  the  original  and  cross  appeal. 


FLOYD  T.  KENTUCKY  LUMBER  C0.» 
(Oonrt  of  Appeals  of  KentDcky.    Feb.  6,  1902.) 

INJURY  TO  SERVANT— WORK  OUTSIDB  OP 
DUTY. 

Where  plaintiff,  a  boy  about  16  years  old, 
employed  as  oif-bearer  from  a  planing  madUne. 
volonteered,  without  snggestion  or  leave  from 
any  one,  to  oil  the  machine  after  he  had  been 
warned  that  it  was  dangerous  to  do  so,  the 
master  is  not  liable  to  him  for  an  injury  receiv- 
ed while  thus  engaged. 

Appeal  from  circuit  court,  Pulaski  county. 

"Not  to  be  officially  reported." 

Action  by  Charles  P.  Floyd,  by  next  friend, 
against  the  Kentucky  Lumber  Company  to 
recover  damages  for  i>er8onal  injuries.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

W.  A.  Morrow,  Sam  0.  Hardhi,  and  Bdwln 
P.  Morrow,  f6r  appellant  Barker  &  Woods 
and  O.  H.  Waddle,  for  a]H>eUee. 

DU  RELLE,  J.  This  was  an  action  Instl- 
tuted  by  appellant  by  next  friend,  for  dam- 
ages for  an  Injury  to  his  hand,  received  while 
employed  in  appellee's  mill.  According  to 
his  statement  the  appellant  who  was  about 
16  years  old,  had  been  employed  only  about 
three  weeks  as  off-bearer  from  one  of  the 
planing  machines.  It  was  also  his  duty  to 
clean  up  the  shavings  from  the  machine. 
For  a  few  days  toward  the  last  of  his  em- 
ployment he  seems  to  have  been  on  duty  at 
two  maclilnes.  He  states  that  he  was  told 
that  it  was  dangerous  to  oil  the  machine, 
and  was  told  to  stay  away  from  the  ma- 
chine, bat  seeing  the  box  of  one  of  the  ma- 
chines which  was  running,  but  not  in  use, 
begin  to  smoke,  he  thought  he  would  oil  it, 
and  in  removing  a  pin  dropped  the  pin,  and 
in  reaching  for  it  his  hand  slipped  on  top 
of  the  table,  and  onto  one  of  the  knives,  and 
was  cut.  It  seems  conceded  that  the  duty 
for  which  app^ant  was  employed  was  per- 
fectly safe.  It  was  no  part  of  his  duty 
to  oil  the  machines,  or  In  any  way  to  med- 
dle with  them.  He  bad  been  warned  that 
It  was  dangerous.  He  volunteered  to  per- 
form this  service  without  suggestion  or  leave 
from  any  one.  Under  the  circumstances,  we 
consider  It  unnecessary  to  cite  authority  to 
sustain  the  action  of  the  trial  Judge  In  di- 
recting a  i>eremptory  instruction.    Tlie  nu- 

*  Reported  hj  Bdward  W.  Hlnea,  Beq.,  of  tlM  Tronll^ 
tort  Mr.  and  (ormerlr  state  reporter. 
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merona  xotborftlefl  cited  by  appellant  may  t>e 
coocodcd  to  be  correct  statemeDts  of  law,  bnt 
are  not  applicable  to  tbe  facta  which  appd- 
lant  hinisdf  detailed. 
Tbe  Judgment  la  affirmed. 


SOAHKLTS  T.  MOODY  et  al.* 
(Orart  of  Appeals  of  Kentucky.    Feb.  6,  1902.) 

HUSBAND     AND     WirB-VALIDlTT     OF     JUDQ- 

MBNT  AOAINOT  HARRIED  WOHAN-«AIL>- 

VKB  TO  PLEAD  COVSiaTURE. 

Where  a  married  woman  permitted  a  judgr- 
ment  by  default  to  be  rendered  against  her  on 
a  pi-omissory  note,  she  cannot  resist  the  en- 
forceoient  of  the  judgment  on  the  ground  that 
she  was  a  mamed  woman,  and  merely  the 
surety  of  her  husband  in  the  note  sued  on,  as 
that  defense  coald  be  made  only  in  the  action 
on  the  note. 

Appeal  from  circuit  cowt,  Todd  cotinly. 

"Not  to  be  officially  reported." 

Action  by  8.  A.  Shanklln  against  Jennie 
A.  Moody  and  othera  to  enforce  a  lien  on 
land.  Jud«rment  for  defendaota,  and  plaintiff 
appeala.    BererBed. 

Perkina  &  TrImUe,  tor  an^ellant 

DU  BELLE,  J.  App^ee  and  her  husband, 
since  tbe  passage  of  the  act  of  March  10, 
1894,  kno^'n  as  the  "Weisslnger  Act,"  ex- 
ecuted their  Joint  promissory  note  to  appel- 
lant At  the  July  teraa,  1807,  of  tbe  Todd 
circuit  court,  appellant  recovered  a  Judgment 
by  default  against  a]M>el)ee  and  her  busbaiad, 
and  caused  execution  to  be  Issued  and  levied 
on  the  hind  of  app^ee,  Jennie  A.  Moody, 
■vrlMi  was  incumbered  with  a  mortgage  Men 
In  favor  of  one  Petrle.  Tbe  land  was  sold 
trader  tbe  esecntion,  and  appellant  became 
tbe  purchaser  for  the  amount  of  bis  debt, 
istoest,  and  costs.  Claiming  a  lien  under 
section  1709,  Ky.  St,  for  tbe  amount  of  his 
purchase  price,  with  interest,  subject  to  the 
prior  Incumbrance,  appellant  instituted  this 
proceeding  In  equity  for  a  sale  of  the  land 
for  the  payment,  first,  of  Petrie's  claim,  and 
then  for  the  payment  of  his  own  claim.  Mrs. 
Moody  filed  her  separate  answer,  alleging  that 
shewas  the  snrety  of  her  husband  In  tbe  note, 
and  was  a  married  woman  at  the  time  of  its 
execution,  and  did  not  at  that  time,  or  at  any 
time,  set  apart  any  portion  of  her  estate 
by  deed,  mortgage,  or  other  conveyance,  for 
the  pm^wse  of  securing  the  payment  of  the 
note;  wherefore  she  claimed  that  the  sale 
of  her  land  under  the  execution  was  void, 
and  apT>eIlant  thereby  acquired  no  Hen.  Ap- 
pellant denied  the  allegations  of  the  answer, 
and  farther  alleged  that  Mrs.  Moody,  bavlng 
been  duly  summoned  in  the  suit  In  which 
personal  Judgment  was  rendered  by  deftiult 
against  her,  was  estopped  to  dalm  that  she 
was  a  surety  in  tbe  note,  and  her  coverture 
was  no  defense  to  tbe  petition  in  this  pro- 
ceeding. The  trial  court  adjudged  that  she 
could  rely  upon  the  disability  of  coverture 

<  napurtaJ  by  Bdward  W.  Hlnoi,  Baq.,  of  tlM  nmak- 
ort  bar,  and  (•rmwly  stat*  raportw. 


in  the  present  proceeding,  and  dlsmiased  the 
petition.  In  Wren  v.  Plcklln  (Ky.)  69  S. 
W.  740,  substantially  the  same  question  was 
presented,  and  this  court  In  an  opinion  by 
Chief  Justice  Paynter,  held  that  although 
tbe  note  was  signed  by  a  married  woman  as 
surety  for  her  hnsband,  that  defense  conld 
only  be  made  In  the  action  instituted  upon 
tlie  note,  and  she  was  concluded  by  the 
Judgment  in  that  case  until  reversed  or  va- 
cated. See,  alsok  Howard  v.  Gibson  (Ky.)  60 
S.  W.  401. 

For  tiie  reasons  given,  the  Judgment  is 
reversed,  and  cause  remanded,  with  direc- 
tions to  set  aside  the  Judgment  and  enter 
a  Judgment  In  accordance  wltii  this  opinion. 


EVBMNa  POST  CO.  T.  CAUFIHXJ>.< 

(Court  of  Appeals  of  Kentucky.    Feb.  5,  1902.) 

AFPEAI.  AND  ERROR— ERRORS  HOT  ASSIGNED 
AS  GROUND  FOR  NEW  TRIAC-LIBEI^— HARM- 
LESS ERROR  IN  ADUITTINQ  EVIDENCE - 
CLERK  OF  PENITBNTIART— POWER  TO  RE- 
MOVE. 

1.  An  errw  in  refusing  instructions  cannot 
be  reviewed  on  appeal  unless  it  was  made  a 
ground  for  a  new  trial. 

2.  In  an  action  for  libel,  based  upon  a  news- 
paper publication  referring  to  plaintiff  as  ex- 
clerk  of  the  penitentiary,  and  stating  that  an 
expert  accountant  had  found  him  to  be  riiort 
in  his  accounts,  the  error  in  admitting  as  evi- 
dence a  judgment  to  the  effect  that  plaintiff 
was  clerk  of  the  peuitentiary  when  the  publi- 
cation complained  of  was  made  was  harmless, 
as  the  court  under  the  other  proof  In  the  case, 
could  have  told  the  Jnry  as  a  matter  of  law 
that  plaintiff  was  clerk  of  the  penitentiary  at 
the  time  of  the  publication  complained  at. 

S.  The  term  of  office  of  clerk  of  tbe  peniten- 
tiary is  four  years,  and  the  incumbent  can  be 
removed  only  for  cause,  after  notice  of  the 
charges  against  him  and  aa  opportnidty  t»  be 
heard. 

0'B«ar,  J.,  dissenting. 

Anneal  from  circuit  court,  Lyon  oounty. 

"Not  to  be  officially  reported." 

Action  by  C.  I.  (^afield  against  tbe  Svoi- 
big  Post  Company  to  recover  damages  for  li- 
bel. Judgment  for  plaintiff  and  defendant 
appeals.    Affirmed. 

Helm,  Bruce  &  Helm,  for  appelant.  Ifal- 
loy  &  Udey,  Jas.  H.  Hazdrlgg,  and  Wm. 
Cromwell,  for  appellee. 

PAYNTEB,  J.  This  la  an  action  for  Ubd. 
based  upon  an  article  which  appeared  Jnly 
8,  1897,  In  the  Evening  Post  a  dally  news- 
paper published  by  the  appeUant  It  reads 
as  follows:  "Accountant  Charges  Clerk  Can- 
field  with  a  Deficiency.  EddyvlUe,  Ky.,  Ju- 
ly 8.  (Special.)  The  expert  accountant  who 
has  been  investigating  the  books  and  ac- 
eooxts  of  ex-Clerk  Canfidd,  of  the  prison,  has 
concluded  hla  work,  and  now  says  be  finds 
that  Caufidd  Is  short  to  the  pdBonos  $2S9.91, 
to  the  state  $96.92,  and  an  unclalined  bal- 
ance of  $14,317.  The  accountant  also  says 
that  he  learns  that  Canfleld  made  personal 
gifts  to  the  prteoners  and  charged  them  to 

>  Raparted  by  Edward  W.  Hlnas,  Eaa.,  of  tba  Ftaak- 
Ibrt  bar,  and  taratarly  sUta  raportar. 
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the  state."  The  defenaa  is;  (1)  The  pobUea- 
tloa  was  made  aa  a  matter  of  news;  tiiat  It 
was  made  Ip  good  faltb  by  the  appellant, 
beUering  that  fiie  statements  were  tme;  that 
It  bad  rea>ianable  {^rounds  for  so  b^terlng. 
(2)  That  the  atatementa  contained  In  the  pub- 
lication were  trne.  The  trial  resulted  in  a 
verdict  against  appellant  for  |1,000.  Testimo- 
ny was  offered  by  both  the  appellant  and  the 
app^Iee  as  to  whether  the  statements  in  the 
publication  were  tma  At  the  close  of  the 
testimony  the  court  Inatmcted  the  jury.  In 
the  grounds  tor  a  new  trial  the  appellant  did 
not  complain  of  the  action  of  the  court  In 
giving  or  refusing  Instructions,  except  In- 
struction "A."  This  instmction  did  not  re- 
late to  any  issue  involved  on  trial  of  the  case. 
It  was  not  a  proper  Instruction  to  give  the 
jury.  The  appellant  is  not  entitled  to  have 
this  court  review  the  action  of  tlie  court  be- 
low In  giving  the  Instructions  or  refusing  to 
give  Inatractloos,  except  instruction  "A." 
This  court  has  often  held  tiiat  an  appellant 
la  not  entitled  to  have  an  alleged  error  of  the 
court  bdow  reviewed  unless  it  Is  made  a 
ground  for  a  new  trial.  This  Is  such  a  weU- 
settled  rul»  of  practice  that  we  deem  It  un- 
necesaary  to  make  a  citation  of  authorities  In 
its  support. 

Over  the  objectloa  of  appellant  the  court 
admitted  as  evidence  a  judgment  of  tbe 
hyaa  dccuit  court  In  the  action  of  the  appel- 
lee against  Tlnsley,  In  which  the  court  de- 
termined that  appellee  could  not  be  removed 
except  foe  cause,  and  that  Tlnsley  did  not 
have  the  right  to  talce  Ills  place  as  olerh  of 
the  penitentiary  at  BAdyville;  so  he  was  clerk 
of  that  institution  when  the  publication  com- 
plained of  was  made.  The  board  of  sink- 
ing fund  oommlssleticrs  sought  to  sui^iaat 
him  with  a  man  by  the  name  at  Ttnsley. 
Tbe  office  of  the  deik  of  l^e  penitentiary  U 
for  a  tenn  of  four  years,  and  tbe  Innunbent 
can  only  be  remored  for  cause.  B^ore  he 
could  be  removed,  he  was  entitled  to  Iiave  no- 
tice of  the  cbargee  whlcb  were  made  against 
him,  and  an  opportunity  to  be  heard.  Bo  far 
as  this  reeord  skows,  no  proceeding  bad  been 
instituted  as  required  by  law  for  his  removaL 
In  law  he  was  tbe  legal  clertc  of  the  penlten- 
tiarjr,  although  he  was  m^vented  fron  per- 
forming tbe  dnty  as  such  by  the  warden  of 
the  prison  barring  the  doors  against  Ids  en- 
trance to  the  office  where  he  performed  his 
duties.  Tbe  defendant  did  not  attempt  to 
'  show  that  he  was  not  the  clerk  of  the  pm- 
itentiary  at  the  time  of  the  publication.  As 
there  was  no  dispute  about  the  facts,  the 
court  could  have  told  the  jory  as  a  matter  of 
law  that  the  appellee  was  clerk  of  the  peni- 
tentiary at  th»  tlnw  tbe  appellant  pabllsbed 
the  article  In  question.  This  being  tme,  the 
adnUssJon  oC  the  judgment  was  not  preju- 
dicial of  the  rights  of  the  appellant.  It  sink- 
ply  showed  that  the  court  had  determined  the 
law  as  to  the  rights  of  Caafleld  te  h(M  ih» 
office  as  we  understand  it  to  be. 

Tbe  question  of  "qualified  privilege"  so 


ably  and  earnestly  argued  by  connael  for  ap- 
pellant, for  the  flrat  time  was  raised  in  this 
court  in  this  case.  The  question  does  not 
arise  on  this  appeal  for  the  reason  we  have 
given  above  with  reference  to  the  right  to 
complain  of  the  action  of  the  court  as  to 
giving  or  refusing  of  Insttnctions.  If  an  in- 
struction embodying  the  view  of  counsel  for 
the  appellant  as  to  "qualified  privilege"  had 
been  offered,  and  refused  by  the  court,  the 
appellant  could  not  complain  on  this  appeal, 
for  tbe  reason  that  It  did  not  in  the  grounds 
for  a  new  trial.  In  our  opinion,  consider- 
ing the  character  of  the  publication,  tbe  wide 
circulation  which  It  was  given,  the  amount  of 
tbe  verdict  Is  not  excessive. 
Tbe  judgment  is  affirmed. 

O'REAR,  J.,  dissenta. 


PRITOHBTT  V.  PRISBT.* 
(Court  of  Appeals  of  ICentucky.    Feb.  8, 1902.) 

ORAKD  JtJRT-<:OMPBTENCrr  OP  QRAND  JUROR 

AB  wrmass. 
Under  Or.  Code  Prae.  t  118,  pNriding 
that  a  member  of  the  grand  jnry  may  be  re- 
quired by  a  court  to  disclose  the  testimony  of 
a  witness  examined  before  the  grand  jury,  for 
tbe  purpose  of  ascertaining  its  comistency 
with  the  testimony  given  by  the  witness  on  the 
trial,  or  for  the  purpose  of  instituting  or  sup- 
porting a  proceeding  against  the  witness  for 
perjury  or  false  swearing,  a  grand  juror  is  not 
a  competent  witness  for  any  other  purpose  as 
to  what  occurred  before  the  grand  jury,  and  is 
therefore  not  competent  to  testify  for  the  plain- 
tiff in  an  action  for  lib«l  as  to  the  publication 
of  the  libel  before  the  grand  jury. 
Gufl^,  O.  J.,  dissenting. 

Appeal  from  drcnlt  court,  Henderson 
county. 

"To  be  officially  reported." 

Action  by  A.  L.  Frisby  against  Green  W. 
Pritdiett  to  recover  damages  for  libel.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Hazelrlgg  &  Chenautt,  Montgomery  Mer- 
ritt,  and  Yeaman  &  Teaman,  for  appellant. 
Edward  W.  Hinee,  Stanley  &  Buggies,  and 
John  F.  Lockett,  for  appellee^ 

PAYNTBIt,  J.  By  this  aotloD  tb*  appel- 
lee sougbt  to  recover  damage*  frooti  tbe  ap- 
pellant, becanse:  (1)  The  appeUant  falsely 
and  maliciously  exhibited  to  the  members  of 
tbe  Henderson  county  grand  jury  a  certain 
letter,  which  purported  to  have  been  writ- 
ten by  tbe  plaintiff,  but  which  was  forged, 
containing  false  and  scandalous  charges 
against  him.  (2)  That  before  the  members 
of  tbe  aforesaid  gvand  jury  be  charged  that 
the  appellee  was  trying  to  have  appelant 
indicted  by  perjured  testimony,  and  that  be 
bad  sworn  falsely  In  a  certain  salt  pending 
between  the  parties.  It  is  averred  In  the  pe- 
tition that  the   appellant  bed  dene  thes« 

*  Reported  by  Edward  W.Hlnas,Sa<i.,at  thit  Fraalh 
tort  bar,  and  (ormerl7  state  reporter.  C 
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tbiDgs  voluntarily,  and  against  tbe  protest  of 
tbe  members  of  the  grand  Jury;  that  the  li- 
belous publication  and  tbe  false  charges 
were  not  made  with  reference  to  anything 
under  Investigation  before  the  grand  Jury. 
On  trial  of  the  case  the  appellee  Introduced 
as  witnesses  members  of  tbe  grand  Jury, 
Including  himself,  who  was  also  a  member 
of  the  grand  Jury,  and  was  present  when 
the  alleged  false  charges  were  made.  Some 
of  the  members  of  the  grand  Jury  testified 
that  they  did  not  remember  whether  or  not 
tbe  grand  Jury  was  In  session  at  the  time 
the  statements  were  made,  or  whether  tbe 
appellant  was  sworn  to  give  testimony  be> 
fore  the  grand  Jury  before  they  were  made. 
Other  members  of  the  grand  Jury  testified 
that  the  statements  were  made  while  the 
grand  Jury  was  In  session;  that  the  appel- 
lant was  sworn  before  making  them.  Un- 
der this  testimony  it  may  be  assumed  that 
the  evidence  Is  uncontradicted  that  the 
grand  Jury  was  in  session,  and  as  such  heard 
the  false  charges  which  the  appellant  made 
ligainst  the  appellee.  It  may  be  observed 
at  this  point  that  the  appellant  was  not 
summoned  before  the  grand  Jury,  and  his 
appearance  before  it  was  voluntary,  with 
the  purpose  of  trying  to  prevent  the  return- 
ing of  an  indictment  against  him  which  he 
claimed  the  appellee  desired  to  procure. 
The  question  which  Invites  our  consideration 
is,  were  the  members  of  the  grand  Jury  com- 
petent witnesses  to  prove  what  teansplred 
before  it?  Independent  of  statutory  regula- 
tion, courts  In  different  states  hold  widely 
divergent  views  upon  the  question  as  to 
whether  it  is  competent  for  members  of  a 
grand  Jury  to  testify  as  to  what  occurred 
in  the  grand-Jury  room.  In  some  Jurisdic- 
tions it  is  held  that  the  oath  of  secrecy 
which  grand  Jurors  take  does  not  prevent 
tbe  public  or  an  individual  from  proving  by 
them  in  a  court  of  Justice  what  passed  be- 
fore the  grand  Jury,  where,  after  the  pur- 
pose of  secrecy  has  been  effected,  it  be- 
comes necessary  to  the  attainment  of  Jus- 
tice that  the  conduct  and  testimony  of  prose- 
cutors and  witnesses  shall  be  Inquired  Into. 
In  some  Jurisdictions  it  is  held  to  be  In  the 
discretion  of  the  court  whether  or  not  a 
grand  Juror  shall  be  examined  as  a  witness 
touching  transactions  before  the  grand  Jury. 
In  other  Jurisdictions  it  is  held  that  wit- 
nesses before  a  grand  Jury  cannot  Invoke  the 
rule  of  secrecy  after  the  investigation  of  the 
grand  Jury  has  ceased.  Again,  other  courts 
hold  that,  where  statutes  have  been  enacted 
prescribing  the  Instances  In  which  the  grand 
Jurors  may  testify  as  to  what  occurred  be- 
fore them,  such  statutes  are  exclusive,  and 
that  grand  Jurors  may  testify  in  no  other 
than  in  the  cases  prescribed.  The  latter  Is 
the  view  which  has  been  taken  by  this  court 
Section  118,  Cr.  Code  Prac,  reads  as  follows: 
"A  membw  of  tbe  grand  Jury  may,  how- 


ever, be  required  by  a  court  to  disclose  the 
testimony  of  a  witness  examined  before  tbe 
grand  Jury,  for  the  purpose  of  ascertaining 
Its  consistency  with  the  testimony  given  by 
the  witness  on  the  trial,  or  for  tbe  purpose 
of  proceeding  against  the  witness  for  per- 
jury (or  false  swearing)  in  his  testimony,  cr 
upon  the  trial  of  a  prosecution  of  the  wit- 
ness for  perjury  (or  false  swearing);  and  It 
shall  be  the  duty  of  the  foreman  of  tbe 
grand  Jury  to  communicate  to  the  attorney 
for  the  commonwealth,  when  requested,  the 
substance  of  the  testimony  before  them." 
In  Com.  v.  Scowden,  92  Ky.  120,  17  S.  W. 
206,  the  question  arose  as  to  whether  upon 
the  trial  of  one  for  false  swearing  before  a 
grand  Jury  the  grand  Juror  can  testify  to 
what  the  accused  swore  before  tbe  grand 
Jury.  The  court  held  that  It  was  Incompe- 
tent, because  the  Criminal  Code  of  Practice 
did  not  provide  that  a  member  of  a  grand 
Jury  could  give  evidence  as  to  what  a  wit- 
ness may  have  testified  to  before  tbe  grand 
Jury  on  tbe  trial  of  an  indictment  In  whirb 
the  witness  was  charged  with  having  sworn 
falsely  in  giving  testimony  before  tbe  grand 
Jury.  The  court  said:  "The  offense  of  false 
swearing  Is  a  statutory  one,  and  distinct 
from  that  of  perjury,  which  existed  at  com- 
mon law.  The  two  have  no  connection.  Tbe 
former  is  not  mentioned  by  common-lair 
writers,  and  the  elements  of  the  two  are 
different  The  charge  of  perjury  does  not 
embrace  that  of  false  swearing.  The  Code 
has  declared  that  what  the  accused  testified 
before  tbe  grand  Jury  may  be  proven  against 
him  upon  a  trial  for  perjury,  but  it  has  not 
said  that  this  may  be  done  upon  his  trial 
for  false  swearing.  The  latter  offense  ex- 
isted under  our  law  when  this  provision  of 
the  Code  was  adopted;  but  the  legislature, 
for  some  reason,  did  not  see  fit  to  embrace 
it  'Expressio  unlns  est  excluslo  alterlus.'" 
Subsequently  the  legislature  amended  tbe 
Criminal  Code  of  Practice  (Acts  1801-83,  p. 
11),  making  grand  Jurors  competent  to  tes- 
tify, on  the  trial  of  a  person  Indicted  for 
false  swearing,  as  to  what  he  may  have  said 
as  a  witness  before  the  grand  Jury.  To  fol- 
low the  reasoning  of  the  court  in  that  case 
necessarily  brings  us  to  the  conclusion  tbnt 
grand  Jurors  are  incompetent  to  testify  as 
to  what  occurred  before  that  body.  The  sec- 
tion of  the  Code  does  not  say  that  they  shall 
not  be  competent  as  witnesses  in  a  case  like 
this,  or  in  a  civil  action  growing  out  of  tbe 
occurrences  before  the  grand  Jury;  yet  the 
fact  that  the  legislature  specified  the  Instan- 
ces In  which  grand  Jurors  could  testify  ex- 
cludes the  Idea  that  It  Intended  that  tbey 
should  be  competent  as  to  instances  otber 
than  those  specified. 

Tbe  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 


GUFFY,  C.  J.,  dissents. 
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LODISYILLB   &   N.    R   CO.   T.   COMMON- 

WEALTH.! 

(Court  of  Appeals  of  Kentacky.    Feb.  5, 1902.) 

PENAIj  action— RBPEAL  of  statute— NBX3E3- 
SITT  OF  INDICTMENT— SUFPERINO  OAMINO 
ON  RAILROAD  TRAIN— EVIDENCE  —  MISCON- 
DUCT OF  PROSBCUTINO  ATTORNEY  —  IN- 
STRUCTION ON  REASONABLE  DOUBT— RB- 
QUIRING  DEFENDANT  TO  CRIMINATE  HIM- 
SELF—NECESSITY OF  FILING  ANSWER. 

1.  Cr.  Code  Prac.  S  11,  proTidine  that  a  pub- 
lic offeuse  of  wMch  the  only  panlshmeiit  is  a 
fine  may  be  prosecuted  bj  a  penal  action,  was 
not  repealed  \>j  Ky.  St.  f  1141,  proriding  that 
"in  misdemeanor  cases  where  the  highest  pen- 
alty that  may  be  imposed  is  a  fine  of  one  hun- 
dred dollars  and  imprisonment  for  fifty  days, 
the  offender  may  be  prosecuted  by  warrant  as 
provided  in  the  Criminal  Code,  or  by  informa- 
tion filed  by  the  commonwealth's  attorney  or 
county  attorney." 

2.  Const.  I  12,  providing  that,  with  certain 
exceptions,  "no  person  for  an  indictable  of- 
fense shall  be  proceeded  against  criminally  by 
information,"  does  not  apply  to  misdemeanors 
pnnishable  by  fine,  and  therefore  the  legisla- 
ture had  power  to  provide  for  the  prosecution 
of  such  offenses  by  penal  action. 

3.  Ky.  St.  S  1978,  providing  for  the  punish- 
ment of  any  person  who  shall  suffer  gaming 
"in  a  house,  boat  or  fioat  or  on  premises  in  his 
occupation  or  under  his  control."  a  railroad 
company  may  be  punished  for  suffering  gaming 
on  a  moving  train  under  its  control. 

4.  Admissions  of  evidence  in  such  a  prosecu- 
tion that  the  gaming  was  continuous  from  the 
time  the  train  started  until  it  stopped  was  not 
prejudicial  to  defendant,  as  the  evidence  was 
brought  out  by  the  witnesses  in  explaining 
bow  they  knew  that  gaming  was  done  in  the 
county  in  which  the  offense  was  charged  to 
have  been  committed,  and  the  instructions  con- 
fined the  jury  to  what  was  done  in  that  coun- 
ty. 

5.  Tb«  statement  of  the  commonwealth's  at- 
torney to  Uie  jury,  in  opening  the  rase,  to  the 
effect  that  defendant  denied  everything,  as  in 
other  cases,  was  improper,  but  was  not  sub- 
stantially prejudicial. 

a.  Or.  Code  Prac.  i  238,  providing  that  "if 
there  be  a  reasonable  doubt  of  the  defendant 
beinj^  proved  to  be  guilty  he  is  entitled  to  an 
acquittal,"  applies  to  a  prosecution  by  penal 
action  aa  well  as  by  Indictment;  and  it  was, 
therefore,  error,  in  such  an  action,  to  require 
the  jury  to  believe  only  "from  the  preponder- 
ance of  the  evidence"  the  facts  necessary  to 
constitnte  guilt. 

7.  The  defendant  In  a  penal  action  should 
not  be  required  to  file  an  answer  to  the  peU- 
tiuii,  but  should  be  admitted  to  plead  merely 
"Not  guilty"  to  the  charge,  as  the  defendant, 
nnder  the  constitution,  cannot  be  required  to 
give  evidence  against  himself. 

Appeal  from  circuit  court,  Todd  county. 

"To  be  offlclally  reported." 

Action  by  the  commonwealth  of  Kentucky 
against  the  Louisville  &  Nashville  Railroad 
Cbmpany  to  recover  a  fine  for  the  offense 
of  suffering  gaming.  Judgment  for  plaintiff, 
and  Aeteodant  appeals.    Reversed. 

Perkins  &  Trimble  and  Edward  W.  Hlnes. 
for  appellant.  Morrison  Breckinridge  and 
B.  J.  Breckinridge,  for  the  Commonwealth. 

HOBSON,  J.  This  was  a  penal  action  by 
the  commonwealth  against  the  Louisville  & 


'  Reported  by  Edward  W.  Hlnes,  Esq.,  of  tha  Frank- 
fort bar,  and  formerly  stats  reportar. 


NashTiUe  Bailroad  for  suffering  gaming  con- 
trary to  section  1978,  Ky.  St  A  judgment 
was  rendered  in  the  circuit  court  for  the  sum 
of  $200.  The  proceeding  was  instituted  un- 
der section  11  of  the  Criminal  Code  of  Prac- 
tice. Ttie  first  question  made  on  the  appeaL 
Is  that  this  provlaiou  of  the  Code  is  repealed 
by  section  1141,  Ky.  St  Sections  10  and  11 
of  the  Criminal  Code  of  Practice  are  as  fol- 
lows: "Offenses  within  the  Jurisdiction  of 
a  justice  of  the  peace  or  of  a  city  or  police 
court  the  punishment  of  which  is  a  fine  lim- 
ited to  one  hundred  dollars,  may  be  prosecut- 
ed by  a  summons  or  warrant  of  arrest  in 
which  shall  be  stated  in  general  terms  the 
offense  charged  to  have  been  committed." 
Hectlon  10.  "A  public  offeuse  of  which  the- 
only  punishment  is  a  fine  may  be  prosecuted- 
by  a  penal  action  In  the  name  of  the  common- 
wealth of  Kentucky  or  In  the  name  of  an: 
Individual  or  corporation.  If  the  whole  fine 
be  given  to  such  individual  or  corporation. 
The  proceedings  in  the  penal  actions  are  reg- 
ulated by  the  Code  of  Practice  In  cItU  ac- 
tions." Section  11.  It  will  be  seen  that  sec- 
tion 10  relates  to  proceedings  by  a  summons 
or  warrant  of  arrest,  which  are  regulated  by 
the  Criminal  Code.  Section  11  relates  to  pen- 
al actions  in  which  the  proceedings  are  reg- 
ulated by  the  CUvll  Code.  The  common- 
wealth has  an  Section  of  remedies  in  cases 
falling  within  both  of  the  sections,  and  In. 
Wilson  V.  Com.,  7  Bush,  636,  it  was  held  that 
where  the  matter  in  controversy  in  penal 
acticxis  does  not  exceed  $30,  pleadings  may 
be  oral.  Section  1141,  Ky.  St.,  is  as  follows: 
"In  misdemeanor  cases  where  the  highest 
penalty  that  may  be  imposed  is  a  fine  of  one  - 
hundred  dollars  and  Imprisonment  for  fifty 
days,  the  offender  may  be  prosecuted  by  war- 
rant as  provided  in  the  Criminal  Code,  or  by 
information  filed  by  the  commonwealth's  at- 
torney or  county  attorney  in  the  circuit  court 
or  before  the  county  judge,  or  a  justice  of 
the  peace  or  police  or  city  judge.  The  in- 
formation shall  be  signed  by  the  ofiicer 
filing  it  and  shall  state  the  nature  of  the 
offotse  charged;  and  when  filed  the  court 
or  judge  or  justice,  shall  at  once  issue  a 
summons  or  warrant  against  the  offender 
commanding  him  to  appear  within  three  days 
at  the  time  and  before  the  court  or  justice 
or  jndge  mentioned  therein;  and  the  amount 
of  bail  that  he  may  give  for  his  appearance 
shall  be  specified  in  the  warrant  The  war- 
rant or  summons  may  be  directed  to  any 
peace  officer,  and  shall  be  returned  by  blm 
before  the  court  or  Jndge  or  justice  men- 
tioned In  the  warrant  or  summons.  The 
proceedings  npon  the  warrant  or  summons 
shall  be  the  same  as  In  other  like  cases  pros- 
ecuted by  warrant  or  summons."  The  words, 
"the  offender  may  be  prosecuted  by  warrant 
as  provided  in  the  Criminal  Code,"  manifest- 
ly refer  to  the  jwovlslons  of  sectlcm  10,  above 
quoted,  which  regulate  the  subject  of  prose- 
cutions by  warrant;  and  this  iiart  of  the 
section  was  intended  to  increase  the  cases. 
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In  -which  that  mode  of  prosecutlcn  might  be 
follo'wed,  BO  as  to  include  thoee  matters  in 
which  impriBonment  for  50  days  migrbt  be 
imposed,  as  well  as  a  fine  of  $100.  The  re- 
mainder of  the  section  gives  an  alternative 
proceeding  in  this  class  of  cases  by  informal 
tion  filed  by  the  commonwealth's  attorney  or 
county  attorney.  On  the  information  a  snm- 
mons  or  warrant  is  issued  against  the  de- 
fendant, commanding  him  to  appear  within 
three  days.  The  amount  of  bail  he  is  to 
give  must  be  specified  In  the  warrant.  The 
proceedings  in  the  case  are  the  same  as  in 
other  like  cases  prosecuted  by  warrant  or 
eummons.  The  purpose  of  this  part  of  the 
section  Is  to  empower  the  attorneys  repre- 
senting the  commonwealth  to  institute  the 
proceeding  without  proof  to  the  magistrate 
that  there  are  reasonable  grounds  to  beUeve 
the  defendant  guilty  according  to  title  3  of 
the  Criminal  Code.  The  proceeding  upon  the 
information  is  covered  by  the  Criminal  Code, 
«s  in  other  lUre  cases  prosecuted  by  warrant 
or  summons.  It  may  be  tried  in  three  days, 
and  may  be  tal^en  out  during  the  term  of  the 
circuit  court  or  in  vacation  before  the  other 
cheers  named.  It  is  entirely  different  from 
a  penal  action,  which  is  governed  by  tlie 
Civil  Code.  In  It  the  defendant  cannot  be 
held  to  ball.  He  must  be  summoned  as  in 
other  dril  cases,  and  the  case  must  be 
tried  at  the  next  regnilar  term  commencing 
at  the  i^oper  time  thereafter.  A  petition 
must  be  filed  which  is  sufficient  under  the 
rules  of  the  ClvU  Code  governing  pleedhigs. 
There  is  nothing  in  section  1141  that  in  any 
way  idates  to  penal  actions.  It  relates  only 
to  prosecutiDiis  by  warrant,  and  was  deslgn- 
-ed  to  extend  section  10  of  the  Crlmhoal  Ck>de, 
both  as  to  the  cases  embraced  by  it,  and  the 
mode  of  obtaining  the  warrant  or  summons. 
We  therefore  conclude  that  section  11  of  the 
Oode  is  not  repealed  by  the  section  quoted 
from  Uie  Kentucky  Statutes.  Though  tills 
question  has  not  been  expressly  determined 
by  this  court,  section  11  has  in  sereral  cases 
been  recognized  as  in  forc&  Com.  v.  Louis- 
vUle  ft  K  R.  Co.  (Ky.)  87  8.  W.  588;  Harp 
V.  Com.  (Ky.)  61  S.  W.  467;  Com.  v.  Louis- 
yiUe  ft  N.  R.  Co.,  80  Ky.  291,  44  Am.  Rep.  476; 
Com.  V.  Sherman,  85  Ky.  686,  4  S.  W.  790. 
See,  also,  section  63,  CSv.  Code  Praa 

It  is  also  insisted  that  section  11  of  the 
Criminal  Code  is  in  conflict  with  section  12 
«f  the  oooetitation  of  Kentucky:  "No  person 
for  an  indlctaUe  offense  shall  be  proceeded 
against  ertminally  by  information,  except  in 
cases  arising  In  the  land  or  naval  forces  or 
in  the  militia  when  in  actual  service  in  time 
of  war  or  pnUic  danger,  or  by  leave  of  court 
for  opprearion  or  misdemeanor  in  office." 
This  provision  waa  contained  in  the  first  eon- 
Btitutlon  of  the  state^  and  has  been  continued 
unchanged  to  the  present  time.  In  1843,  in 
Williamson  v.  Com.,  43  Ky.  149»  this  court 
said:  "It  is  suggested  that  as  a  breadb  of 
the  peace  Is  an  indictable  offense,  the  pro- 
ceeding by  warrant,  as  in  thia  ca^e,  Is  in  vio- 


lation of  the  eleventh  section  of  the  tenth 
article  of  the  constitution  of  Kentucky,  which 
provides  that  'no  person  shall,  for  any  indict- 
able offense,  be  proceeded  against  criminally, 
by  information,*  etc.  We  are  not  aware  of 
any  decision  of  this  court  giving  construction 
to  that  provision  of  the  constitution.  But 
this  court  has  regarded  proceedings  for  of- 
fenses punishable  by  fine  only  as  of  a  quasi 
civil  nature,  as  said  in  the  case  referred  to, 
of  Montee  t.  Com.,  26  Ky.  132.  The  legisla- 
ture have  ao  regarded  them,  by  leaving  to 
this  court  appellate  Jurlsdictioa  in  such  cases. 
They  have  been  considered  as  rather  penal 
proceedings,  than  criminal,  and  the  proceed- 
ing in  this  case  may  be  regarded  as  a  penal 
action.  The  warrant  is  a  mere  summons. 
Indictment  is  a  general  remedy  for  the  re- 
dress of  public  Injuries,  and  may  be  filed  In 
all  cases  where  an  offense  is  created  and 
punishment  imposed;  but  in  many  such  cases 
penal  actions  are  authorized,  and  proceeding 
by  warrant.  A  proceeding  in  that  way  has 
never  been  held,  and  should  not  be,  we  think, 
as  a  proceeding  "criminally  by  information," 
and  in  violation  of  the  clause  of  the  constitu- 
tion in  question."  Again,  in  1879,  in  Com.  ▼. 
Avery,  77  Ky.  626,  29  Am.  Rep.  429,— a  penal 
action  to  recover  the  amount  of  a  bet,— the 
court  said:  "This  is  not  a  'criminal  prosecn- 
tlon,'  nor  'an  indictable  offense,'  within  the 
meaning  of  the  constitution.  Betting  on  an 
election  was  never  a  crime  or  an  indictable 
offense  at  common  law,  nor  is  the  offense,  as 
prescribed  by  the  statute,  to  be  visited  with 
any  infamous  punishment;  and  it  does  not, 
therefore^  come  within  the  meaning  of  the 
twelfth  and  thirteenth  sections  of  the  consti- 
tution, above  quoted,  either  as  a  'criminal 
prosecution'  or  as  'an  Indictable  offense.'  Is 
it  a  proceeding  according  to  the  law  of  the 
land?  It  is  competent,  as  we  have  seen,  for 
the  legislature  to  prescribe  what  shall  be  the 
mode  of  trial  tot  a  misdemeanor  created  by 
statute,  which  was  not  indictable  at  coaunon 
law,  and  for  which  no  Infamous  punishment 
is  provided.  Proff.  Jury,  %  97.  The  legisla- 
ture having  denounced  the  penalty,  and  pre- 
scribed a  method  for  its  recovery,  in  which  a 
hearing  is  granted  the  accused,  the  trial  by 
Jury  is  preserved  Inrlolate,  and  a  Judgment 
before  dispossession  prescribed.  This,  we 
thluk,  is  all  that  the  constitutional  'law  of 
the  land'  requires  in  such  cases."  The  con- 
stitutional convention  which  framed  the  pres- 
ent constitution  brought  over  Into  it,  without 
change,  the  old  provision  which  had  thus 
been  construed,  and  must  therefore  be  held 
to  have  adopted  it  with  the  constructlan  It 
had  then  received.  It  has  been  the  policy  of 
the  state,  from  its  foundation,  to  punish 
many  minor  offenses  without  indictment. 
These  summary  proceedings  are  essential  to 
the  welfare  of  society,  and  have  by  common 
consent  been  adopted  to  a  g^reater  or  less  ex- 
teat  In  all  states.  At  common  law,  misde- 
meanors might  be  prosecuted  either  by  In- 
dictment or  bifora)«tL<^u  X  Uk^  (Jv-iProe.  | 
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141;  4  BL  Cbmm.  801-310.  Prosecutions  for 
mlsdemeasors  without  Indictment  have  been 
sustained  In  other  states.  See  McGinn  Is  t. 
State,  49  Am.  Dec.  e&7;  State  v.  Bamett,  87 
Am.  Dec.  471;  State  v.  Bennett  (Mo.)  14  S. 
W.  865,  10  L.  R.  A.  717. 

Tbe  defendant  was  charged  In  the  petition 
with  -wUlfnlly  and  knowingly  suffering  and 
permitting  'hirers  persons  to  engage  In 
games  of  chance,  and  bet,  wager,  hazard, 
win,  and  lose  money  as  the  result  of  same,  on 
the  premises  of  said  railroad  company,  to 
wit.  In  a  car  of  a  special  passenger  train" 
ran  on  September  10,  1890,  from  ClarfcsTlUe, 
Tenn.,  to  Eransrllle,  Ind.,  and  retmn.  The 
prosecution  was  under  section  1078,  Ky.  St: 
"Whoever  shall  snffer  any  game  whatever 
at  which  money  or  properly  Is  won  or  lost, 
to  be  played  In  a  house,  l)oat  or  float  or  on 
premises  in  his  occupation  or  under  his  con- 
trol, shall  be  fined  from  $200  to  $500  for  each 
offenK."  It  la  earnestly  urged  for  appellant 
that  a  railroad  car  does  not  come  within  this 
stBtote.  The  right  of  way  of  a  railroad,  and 
the  grounds  belonging  to  it,  are  its  premises. 
For  these  premises,  It  Is  responsible  as  any 
other  owner,  for  gaming  sntTered  thereon. 
Tbe  fact  that  the  gaming  was  In  a  car  stand- 
ing on  tbeee  premises  would  not  be  material; 
nor  Is  tbe  fact  that  the  car  was  not  station- 
ary, but  In  motion.  If  a  farmer  suffered 
gaming  to  go  on  In  a  wagon  on  his  farm 
driven  by  him  from  the  crib  to  the  cornfield, 
he  -would  be  as  clearly  gallty  as  If  the  wagon 
was  standing  at  the  crib,  or  the  gaming  was 
done  In  the  crib.  Tbe  purpose  of  tbe  statute 
la  the  suppression  of  gaming,  and  to  this  end 
It  Imposes  a  penalty  on  all  persons  sntfering 
R  on  premises  to  their  occupaticHi  or  under 
tbelr  controL  ^e  admission  of  evidence 
that  tbe  gaming  was  continuous  from  the 
time  the  train  started  until  It  stopped  came 
about  by  witnesses  stating  facts  incidentally. 
The  mode  of  interrogation  by  the  common- 
wealth's attorney  was  proper,  and  the  state- 
ments objected  to  were  brought  out  by  the 
wltneases  In  escplaining  bow  they  Icnew  that 
gaming  was  done  In  Todd  county.  The  court, 
by  Its  instmctions,  properly  confined  the  Jury 
to  what  was  done  In  that  county,  and  we  do 
not  see  that  there  was  any  error  to  the  sub- 
stantial prejudice  of  the  appellant  In  this 
ouitter. 

Tbe  atatement  of  tlie  commonwealth's  at- 
torney to  the  Jury  In  opening  the  case,  to  the 
effect  that  tbe  defendant  denied  everything, 
as  In  other  caaes,  was  improper,  but  we  can- 
not see  that  It  conld  have  been  substantially 
preJadlelaL  We  must  give  the  Juries  some 
preanmption  that  they  understand  that  they 
are  to  try  the  caae  before  them  on  the  law 
and  the  eriaeace.' 

The  court  Inttrncted  the  Jury  that  If  they 
ballercd,  from  the  preponderance  of  the  evi- 


dence, the  defendant  to  be  guilty  of  the  of- 
fense charged,  they  should  so  find,  and  re- 
fused to  instruct  them  that  they  should  find 
for  tbe  defendant  unless  they  believed  from 
the  evidence,  beyond  a  reasonable  doubt,  tliat 
It  was  guilty.  Section  238  of  the  Criminal 
Code  Is  as  follows:  'Tf  there  be  a  reasonable 
doubt  of  the  defendant  being  proven  to  be 
guilty  he  Is  entitled  to  an  acquittal."  In  1 
Bish.  Cr.  Proc.  S  1002,  It  la  said:  "In  a  case 
of  reasonable  doubt,  therefore,  even  the  in- 
terests which  prompted  the  prosecution  re- 
quire an  acquittal.  Blackstone  deems  it  'bet- 
ter that  ten  guilty  persons  escape  than  that 
one  Innocent  suffer,'  and  he  says  that  thus 
tbe  law  holds.  Such  numerical  comparison, 
however.  Is  obviously  impossible,  but  the  gen- 
eral doctrine  indicated  thereby  Is  beyond  dis- 
pute." Thus  It  will  be  seen  that  the  doctrine 
that  the  defendant  la  to  be  acquitted,  unless 
proven  guilty  beyond  a  reasonable  doubt, 
was  a  rule  of  the  common  law.  If  the  de- 
fendant in  this  case  had  been  Indicted  foe 
the  offense  charged.  It  would  have  been  en- 
titled to  the  benefit  of  section  238  of  the  Code; 
above  quoted.  We  do  not  thinii  that  the 
change  in  the  mode  of  prosecution  at  the  op- 
tl<m  of  the  commonwealth's  attorney  can 
have  the  effect  of  denying  tbe  def^dant  so 
lmp<«tant  a  right  The  section  quoted  is  of 
general  application.  This,  although  a  penal 
action,  is  a  prosecution;  and  the  defendant 
comes  within  the  letter  of  tbe  section,  as 
well  as  Its  humane  purpose. 

The  court  also  refused  to  allow  the  defend- 
ant to  plead  "Not  guilty"  to  the  charge,  and 
required  it  to  file  an  answer  to  the  petition. 
The  defendant  under  the  constitution,  can- 
not be  required  to  give  evidence  against  him- 
self. He  cannot,  therefore,  be  examined  by 
the  state,  against  hla  will,  as  to  the  truth  of 
the  charges  against  him.  To  require  him  to 
answer  the  petition,  and  specifically  admit  or 
deny  its  allegations,  is  indirectly  to  make 
him  give  evidence  against  himself;  for  his 
admission  of  an  allegation  In  tbe  petition 
would  disi>en8e  with  proof  of  it  by  the  state. 
Whethra:,  therefore,  the  prosecutlcw  is  by  pe- 
nal action  or  Indictment  a  plea  of  not  guilty, 
under  the  constitution,  is  the  only  answer 
that  the  defendant  may  be  required  to  file, 
and  puts  in  Issue  all  ttie  allegations  of  the 
petition.  A  capias  pro  fine  may  issue  on 
Judgments  in  a  penal  action.  Cr.  Code  Prac. 
I  301;  Long  v.  Wood,  78  Ky.  302;  Harp  v. 
Com.  (Ky.)  61  S.  W.  467. 

On  the  return  of  the  caae  the  court  will  al- 
low the  defendant  to  withdraw  its  answer, 
and  enter  a  plea  of  not  guilty.  If  it  desires  to 
do  so.  We  see  no  other  error  in  the  rec- 
ord; but  for  the  reasons  Indicated  the  Judg- 
ment is  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  thia  opin- 
ion. 
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LOUISVILLE  &  N.  R.  CO.  y,  CARTBJB.1 
(Coart  of  AK>eals  of  Kentucky.    Feb.  4,  1902.) 

EVIDBNCB-UNSIGNED  DEPOSITION  TAKEN  IN 

ANOTHER    ACTION  —  COMPROMISE— ItATIFI- 

CATION— VERDICT  AOAINST  EVIDENCE. 

1.  A  carbon  copy  of  a  deposition  of  plaintiff 
taken  in  another  action  and  Terified  by  the 
Etenographer  who  took  the  deposition,  and  filed 
as  part  of  his  testimony,  was  not  admissible 
against  plaintiff,  as  the  deposition  was  taken 
in  shorthand,  and  never  read  or  signed  by 
plaintiff  after  it  was  typewritten,  the  waiver 
of  signature  by  the  pai-ties  to  that  action  not 
beiugbinding  on  him. 

2.  Where  a  passenger  whose  leg  was  injured 
in  a  railroad  wreck  accepted  from  the  railroad 
company  a  substantial  sum  by  way  of  com- 
promise wliile  h«  was  In  a  hospital  being  treat- 
ed by  a  physician  employed  by  the  railroad 
company,  and  thereafter  expended  the  money 
received  by  him  in  purchasing  land  and  erect- 
ing a  home  thereon,  a  verdict  in  his  favor 
against  the  railroad  company  in  an  action 
brought  by  him  to  recover  damages  for  his 
injuries,  in  which  he  repudiated  the  compro- 
mise, and  tendered  back  the  money  received, 
must  be  set  aside  as  against  the  evidence  both 
as  to  compromise  and  ratification,  as  it  ap- 
pears that  plaintiff's  mind  at  most  was  only 
slightly  Impaired,  and  that  he  understood  the 
contract,  which  was  free  from  fraud;  and  this 
is  true  though  the  representation  of  the  at- 
tending physician,  made  to  plaintiff  prior  to 
the  compromise,  to  the  effect  that  bis  leg 
would  not  have  to  be  amputated,  turned  out 
to  be  false,  as  it  was  made  in  good  faith,  and 
without  intention  to  Influence  the  compromise. 

3.  The  fact  that  there  was  a  plea  of  fraud 
In  obtaining  the  compromise  did  not  entitle  de- 
fendant to  have  the  action  transferred  to  the 
equity  docket,  the  issues  being  properly  triable. 
by  a  jury. 

4.  Plaintiff  was  a  competent  witness  as  to 
his  mental  condition  at  tae  time  of  the  com- 
promise. 

Appeal  from  circuit  court,  Simpson  county. 

"Not  to  be  officially  reported." 

Acticm  by  iBalab  Carter  against  the  Louis- 
ville &  Nashville  Railroad  Company  to  re> 
cover  damages  for  personal  injuries.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Edward  W.  Hlnea,  James  A.  HItcfaell, 
Walker  D.  Hines,  and  H.  W.  Bruce,  for  ap- 
pellant. Bennett  H.  Young,  Goodnight  & 
Koark,  Gerald  T.  Finn,  and  Hazelrlgg  &  Che- 
nault,  for  appellee. 

WHITE,  J.  The  appellee  brought  this  ac- 
tion for  damages  for  personal  injuries  re- 
ceived while  traveling  as  a  passenger  on  a 
freight  train  In  charge  of  a  shipment  of  live 
stock.  The  injury  was  caused  by  a  rear- 
end  collision,— a  freight  train  following  run 
Into  one  on  which  appellee  was  riding.  The 
charge  of  negligence  was  In  the  operation  of 
the  trains.  Appellant  answered,  denying 
negligence  or  liability  by  reason  thereof,  and 
pleaded  contributory  negligence  of  appellee. 
In  addition  to  these  pleas,  the  appellant 
pleaded  accord  and  satisfaction  by  reason 
of  a  compromise  agreement  entered  into  with 
the  appellee,  by  which  appellee  was  paid 
$2,000  In  money  and  all  his  expenses  In- 

*  Reported  by  Edward  W.  Hines,  Bsq.,ot  tlM  Trank- 
tort  bar,  and  formerly  ttata  reportor. 


curred  In  bis  Illness.  Appellee  replied,  deny- 
ing contributory  negligence;  denied  accord 
and  satisfaction  (that  is,  admitted  that  be 
bad  been  paid  $2,000,  but  said  that  be  was 
overreached  and  defrauded  in  the  settle- 
ment; that  It  was  made  when  be  was  not 
In  his  right  mind,— when,  by  reason  of  his 
Illness  and  suffering,  be  did  not  know  or 
bare  capacity  to  understand  the  agreement 
he  was  making;  in  fact  was  for  the  time 
non  compos).  Appellee  then  tendered  back 
the  money  so  received  in  the  compromise  set- 
tlement, and  songht  Judgment.  For  rejoinder 
appellant  denied  that  appellee  was  over- 
reached or  defrauded,  or  that  be  was  of  nn- 
sound  mind  or  n(»i  compos  when  the  agree- 
ment was  reached  or  the  money  paid,  and 
pleaded  further  that.  If  It  were  true  that  ap- 
pellee did  not  know  what  he  was  doing,  or 
did  not  have  mental  capacity  to  contract 
when  the  compromise  was  made,  yet,  that 
after  he  got  well,  and  was  of  sound  mind, 
and  bad  a  clear  and  full  understanding  of 
what  bad  been  done,  and  of  the  payment 
of  the  money  to  bim,  be  ratified  the  compro- 
mise agreement,  and  kept  the  money  with 
full  knowledge  of  all  the  facts  as  to  how  it 
was  paid  him.  The  ratification  was  denied. 
Uimn  the  issues  thus  presented  the  case 
went  to  trial  before  a  Jury,  and  resulted  In  a 
verdict  and  Judgment  for  appellee  for  $6,000, 
less  $2,000  already  received.  After  appel- 
lant's reasons  and  motion  for  a  new  trial 
bad  been  overruled,  this  appeal  Is  prose- 
cuted. 

The  reasons  for  new  trial  cover  many  rul- 
ings of  the  court  In  admitting  and  excluding 
testimony  of  witnesses,  especially  of  Edwin 
M.  Williams;  also  rulings  of  the  court  in 
giving  and  refusing  Instractions;  because 
the  verdict  is  against  tbe  law  and  evidence. 
In  the  view  we  have  taken  of  the  case  we 
deem  it  unnecessary  to  discuss  many  of  the 
questions  of  testimony  presented,  but  there 
Is  one  presented  that  Is  novel,  and  goes  to 
nearly  the  whole  of  the  evidence  of  the  wit- 
ness Williams,  which  It  is  proper  to  discoss. 
It  seems  that  at  the  time  appellee.  Carter, 
was  Injured,  there  was  another  person  on 
the  same  train  that  was  killed  by  tbe  colli- 
sion. While  appellee  was  In  the  hospital,  he 
gave  a  deposition  In  the  other  case.  In  which 
he  undertook  to  detail  the  Incidents  and 
facts  as  to  the  accident.  This  deposition 
was  given  before  £>lwln  M.  Williams,  a  no- 
tary, who  took  the  questions  and  answers 
In  shorthand.  Williams  then  read  his  short- 
band  notes  to  a  phonograph,  and  from  the 
phonograph  they  were  heard  and  written 
out  on  typewriter  by  ap  employe  of  Wil- 
liams. Appellee  did  not  hear  tbe  deposition 
read  after  It  was  typewritten,  nor  was  It 
signed  by  bim,  tbe  signature  being  waived 
by  the  parties  to  the  action  in  which  taken. 
In  making  the  typewritten  copy,  a  carbon 
copy  was  made  at  the  same  time.  This 
carbon  copy  was  produced  by  the  witness 
Williams  as  a  part  of  his  deposition,  but  the 
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court  refused  to  penult  the  exhibit  to  be 
read.  Of  this  action  complaint  la  made.  We 
are  of  opinion  that  In  this  ruling  there  was 
no  error.  While  the  deposition  could  ba 
used  in  the  case  In  which  taken  without  the 
signature  of  the  appellee  witness  because  of 
the  agreement  to  waive  the  signature,  it 
could  not  be  used  in  tlils  case  against  appel- 
lee as  his  statement  without  his  signature 
or  approval  after  It  had  been  put  in  readable 
form.  The  parties  to  the  suit  were  at  lib- 
erty. If  they  so  desired,  to  waive  the  signa- 
ture, and  risk  the  accuracy  of  the  stenogra- 
pher and  his  clerk  to  correctly  report  the 
statements  of  appellee  as  a  witness,  but 
their  waiver  did  not  bind  appellee.  The  wit- 
ness Williams  did  not  undertake,  from  mem- 
ory, to  say  what  appellee  had  testified  to, 
but  filed  the  carbon  copy  of  the  deposition 
as  an  exhibit,  and  then  verified  the  carbon 
copy.  In  our  opinion,  this  did  not  bring 
the  carbon  copy  within  the  rule  of  admissi- 
ble evidence,  and  the  exception  to  that  part 
of  the  deposition  was  properly  sustained. 

The  testimony  as  to  the  compromise  agree- 
ment and  as  to  the  subsequent  ratification, 
as  well  as  the  mental  capacity  of  appellee, 
as  It  appears  from  the  record,  is  about  this: 
Ttie  appellee  was  injured  on  January  14, 
1807,  and  was  carried  to  a  hospital  in  Louis- 
ville. On  February  6,  1897,  Mr.  Warfield,  at- 
torney for  the  appellant,  made  the  compro- 
mise agreement,  which  was  in  writing,  and 
witnessed  by  Dr.  G.  W.  Orlfflths,  the  attend- 
ing surgeon  on  appellee,  and  also  by  £<dwin 
Garter,  a  grandson  of  appellee,  who  was 
about  20  years  of  age.  The  check  for  $2,000 
was  properly  Indorsed  by  Carter,  and  deposit- 
ed in  a  bank  at  New  Albany,  Ind.,  to  the 
credit  of  appellee^  and  from  time  to  time 
was  paid  out  by  the  bank  on  the  checks  of 
Carter.  This  money  was  expended  in  pay- 
ing for  a  small  farm,  and  in  building  a  bam 
thereon,  and  in  a  loan  to  appellee's  son. 
The  purchase  of  the  land  and  direction  of 
the  building  was  by  other  members  of  ap- 
p^ee's  family,  but  he  in  person  signed  the 
checks  on  the  bank.  The  compromise  In  Feb- 
ruary was  before  appellee's  injuries  had  heal- 
ed, and  while  their  extent  was  uncertain.  It 
appears  from  the  proof  that  the  limb  got 
worse,  and  amputation  became  necessary  In 
April,  which  had  not  in  February,  been 
thought  of  as  probable.  Appellee  left  the 
hospital  in  May,  1897,  and  went  home.  The 
record  shows  that  while  at  home,  in  the 
state  of  Indiana,  appellee  was  visited  by  the 
secretary  of  the  American  Hallway  Employes' 
Protective  Association,  and,  as  they  testify, 
"advised  of  his  rights";  that  Is,  this  genUe- 
man  Informed  appellee  and  members  of  his 
family  that  he  had  been  defrauded  In  the 
compromise  settlement  and  had  been  Im- 
doced  to  accept  in  the  compromise  less  than 
be  was  entitled  to  and  could  recover.  This 
gentleman  furnished  appellee  the  necessary 
funds  to  tender  back  to  appellant  the  money 
paid  on  the  compromise,  with  Interest  which 


was  done  in  August  1897.  Upon  this  ten- 
der being  refused,  this  action  was  brought 
It  may  be  well  to  remark  that  appellee  was 
not  a  member  of,  or  in  any  way  connected 
with,  the  American  Railway  EmpIoy6ef  Pro- 
tective Association,  and  was  not  nor  never 
had  been,  a  railway  employ&  The  proof  shows 
that  after  the  injury,  up  till  August  1997,  ap- 
pellee's health  was  poor,  but  there  Is  no  posi- 
tive evidence  of  any  facts  showing  that  bis 
mind  was  wrong,  except  as  necessarily  caused 
by  ill  health.  There  is  no  evidence  that  when 
the  compromise  was  efTected  appellee  was 
Induced  to  believe  his  injuries  were  slight. 
His  attending  physician  and  surgeon  gave 
his  opinion  that  he  could' save  the  limb,  and 
it  turns  out  that  in  that  he  was  mistaken. 
But  there  is  no  pretense  that  this  was  other 
than  the  honest  opinion  of  Dr.  Grifiiths. 
There  is  no  proof  that  he  made  such  state- 
m«it8  to  induce  the  settlement  or  that  he 
acted  in  the  interest  of  appellant  to  bring 
about  the  compromise.  It  is  a  fact  however, 
that  Griffiths  was  employed  by  appellant  to 
treat  appellee's  injuries.  The  grandson  who 
witnessed  the  contract  of  compromise  says 
that  appellee  understood  that  he  was  settling 
for  his  Injury.  After  the  compromise  agree- 
ment had  been  made,  and  aiH>eIlee  had  been 
carried  home,  he  was  visited  by  various 
friends.  The  testimony  of  none  of  these 
witnesses  shows  that  app^ee  was  of  un- 
sound mind.  The  most  that  they  would  say 
is  that  they  did  not  think  him  capable  of 
attending  to  Important  business  matters.  On 
the  other  hand,  there  are  several  witnesses, 
Indnding  all  the  physicians  and  nurses  at 
the  hofqtital,  who  say  that  his  mind  was 
clear,  and  as  good  as  ever,  though  his  health 
was  poor.  It  is  shown  without  contradic- 
tion that  appellee,  in  ^Making  of  Che  com- 
promise, said  that  he  thought  that  the  easiest 
way  was  the  best  and  he  compromised.  Tills 
was  in  the  summn  after  appellee  had  gone 
to  his  borne  In  Indiana.  When  It  is  remem- 
bered that  while  at  the  hospital  appellee 
gave  a  deposition  In  an  Important  case,  and 
paid  out  the  money  obtained  by  the  compro- 
mise to  various  persons  for  land  and  work 
and  material,  and  loaned  some  of  it  out 
and,  on  the  other  hand,  the  conflict  in  the 
testimony  of  the  witnesses  as  to  whether 
appellee's  mind  was  as  good  as  usual,  yet  no 
one  saying  it  was  more  than  impaired,  we 
conclude  that  the  verdict  was  contrary  to 
the  evidence  on  this  point  The  weiglit  of 
the  evidence  as  to  the  fairness  of  the  com- 
promise agreement  as  well  as  to  ratification 
Is  so  strongly  in  favor  of  ai)pellant  that  the 
court  should  have  set  aside  the  verdict  and 
awarded  a  new  trial. 

There  was  a  motion  by  appellant  to  trans- 
fer this  case  to  the  equity  docket  on  ac- 
count of  the  plea  of  fraud  in  obtaining  the 
compromise  settlement.  This  motloV'  was 
overruled.  In  this,  we  are  of  opinion,  there 
was  no  error.  The  case  was  properly  brought 
at  law,  and  the  issues  presented  were  prop- 
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eriy  triable  hf  «  Jury,  even  on  the  question 
of  compromise.  Appdlee  was  entitled  to  a 
jury  to  try  the  iBsnes,  and  therefore  the  case 
was  properly  retained  on  the  law  docket 

Objection  is  also  made  as  to  the  testimony 
of  the  appellee.  Carter,  as  to  his  mental  con- 
dition at  the  time  he  made  the  compromisa 
In  thus  permitting  appellee  to  testify  we  per- 
ceive no  error.  He  was  a  competent  witness 
for  himself,  and  could,  therefore,  testify  tm 
to  any  matter  in  issue.  If  he  desired  to  say 
that  at  a  particular  time  he  had  no  recol- 
lection of  what  happened,  or  that  he  partic- 
ipated in  a  particular  transaction,  or  that 
he  indistinctly  remembered  the  transactlan, 
this  would  be  permissible.  Likewise  If  he 
desired  to  say  that  at  a  given  time  he  was 
non  compos,  there  is  no  rule  of  law  that  will 
deny  his  right  to  so  testify.  The  weight  of 
such  statements  are  tor  the  jury. 

We  have  not  stated  or  discussed  the  ques- 
tion of  negligence  o>f  appellant  in  Inflicting 
the  injury,  because,  in  our  (pinion,  it  is 
unnecessary,  If  not  Improper,  in  view  of  an- 
other trial.  Suffice  it  to  say  that  on  that 
Issue  the  case  was  properly  submitted  to  the 
Jury. 

There  is  complaint  as  to  the  Instructions 
given,  but  a  majority  of  the  court  are  of 
(qjtlnion  that  there  Is  no  error  in  the  instrao- 
tions,  but  that  they  fairiy  present  the  law 
of  the  case.  But  because  the  verdict  is  against 
evidence  on  the  issues  of  compromise  and 
ratification,  the  judgment  appealed  from  is 
reversed,  and  cause  remanded  for  a  new 
trial,  and  for  further  proceedings  conslstemt 
herewith. 


VINTON   V.  NATIONAL  BinLDINa  & 

LOAN  ASS'N  et  al.i 

(Court  of  Appeals  of  Kentucky.    Feb.  4,  1902.) 

BTTILDINO  AND  LOAN  ASSOCIATIONS— CRBDIT 
ON  LOAN  OF  PAYMENTS  MADH  ON  STOCK- 
APPLICATION  FOR  WITHDRAWAL  PRIOR  TO 
INSOLVENCT  OF  ASSOCIATION. 

Payments  made  by  a  borrowing  member 
as  dues  on  stock  cannot,  by  operation  of  law, 
be  applied  to  the  extinguishment  of  the  debt 
and  interest  after  the  associatioo  has  become 
insolvent  though  application  by  the  member 
for  withdrawal  was  made  prior  to  the  insol- 
vency of  the  association. 

Appeal  fl*om  circuit  court  Rowan  coimty. 

"To  be  officially  reported." 

Action  by  the  National  Building  &  Loan 
Association  and  others  against  A.  W.  Tinton 
to  enforce  a  mortgage  lien.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

James  O.  Whltt  and  James  B.  Clarke,  for 
appellant    Henry  Watson,  for  appellees. 

DU  RELLE,  J.  The  National  Home  Build- 
ing &  Loan  Association  on  March  4,  1898,  Qied 
its  petition  to  enforce  its  mortgage  lien  upon 
a  lot  of  land  in  Morehead  for  $263.78^  as  the 
balance  due  on  a  loan  of  |1,000  made  In  1883 

'Ropcrted  by  Edward  W.  Htnes,  Esq.,  of  the  Frank* 
fort  bar,  and  formerly  state  reporter. 


to  appellant  Vinton  upon  10  shares  of  the 
stock  of  the  company.  In  OiiB  petition  credit 
Is  given  not  only  for  the  amonnts  paid  as 
Interest  and  iwemlnm,  but  for  the  montlily 
payments  made  as  dues  on  the  10  shares  of 
■tock  on  which  the  loan  was  made.  On  June 
8,  1898,  Vinton  filed  his  answer,  denying  that 
he  owed  anything  to  the  association,  and 
alleging  that  at  the  time  of  the  loon  he  brid 
20  shares  of  stock,  upon  which  he  made  48 
monthly  paymoits;  that  In  February,  1887, 
he  filed  for  withdrawal  10  sthaxes  of  the  stock, 
and  the  association  received  and  retained  bis 
certificate  therefor,  but  has  refused  to  give 
him  credit  on  the  mortgage  sued  on  for  the 
dues  paid  upon  those  ten  shares;  and  that 
the  note  and  mortgage  have  bem  overpaid  In 
the  sum  of  $36.23,  for  whidi  sum  he  prayed 
a.  judgment  over.  On  October  27,  1888,  G. 
C  Chenault  aa  special  receiver  of  the  asoo- 
dation.  filed  bis  petition  to  be  made  a  party, 
aUeging  that  on  June  8,  189S,  the  appellee 
association  had  been,  by  a  judgment  of  the 
clrcnlt  court  of  Montgomery  county,  adjudg- 
ed to  be  Insolvent  and  the  petitioner  bad 
been  duly  appointed  receiver,  and  duly  qual- 
ffled  as  such;  that  by  the  order  of  appoint- 
ment he  had  been  directed  to  proceed  to  the 
liquidation  of  the  association,  to  institute 
•alts,  and  cause  hlneelf  to  be  made  a  party 
to  the  suits  already  instituted,  and  prosecute 
same  as  receiver.  This  petition,  which  is  re- 
ferred to  as  an  amended  petition,  gives  credit 
only  for  the  Interest  and  premiums  paid  up- 
on the  loan,  and  claims  the  amount  due  from 
Vinton  to  be  $790.  A  reply  was  filed  by  the 
receiver,  denying  the  payments  pleaded,  al- 
leging the  insolvency  of  tiie  corporation,  and 
that  by  reason  thereof  credit  should  not  be 
given  for  amounts  paid  as  dues,  either  on  the 
10  shares  of  stock  pledged  as  collateral  se- 
curity, or  upon  the  otiier  10  shares.  An  or^ 
der  ot  reference  was  accordingly  made,  di- 
recting the  master  to  give  appellant  credit 
for  all  interest  and  premiums  paid.  The  mas- 
ter reported  the  amount  due  from  Vinton  to 
be  $669.73,  and  the  court  accordingly  render- 
ed judgment  for  that  amount 

The  correctness  of  the  calculation  by  the 
master  does  not  seem  to  be  disputed,  but  it  is 
claimed  that  the  basis  of  computation  was 
Incorrect  la  this:  that  by  the  application 
for  withdrawal  of  the  uni^edged  10  shares 
held  by  appellant  his  right  to  the  withdraw- 
ing value  of  bis  shares  at  the  date  of  the 
notice  became  fixed,  under  section  800,  Ky. 
St.,  and  under  the  terms  of  the  bond  execut- 
ed for  the  loan,  and  appellant  thereby  be- 
came entitied  to  a  credit  for  the  withdrawing 
value  of  his  unpledged  shares.  The  bond 
provides  that  in  case  of  default  and  for- 
feiture of  the  pledged  shares,  the  value  there- 
of, at  the  option  of  the  association,  may  be 
applied  in  the  payment  of  the  obligation; 
that  in  case  of  payment  before  maturity,  th« 
obligor  may  surrender  hla  pledged  shares  at 
their  cash  value.  Sections  800  and  866  pro- 
vide substantially  the  same  thing.    By  aec- 
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tlon  800  tt  to  enacted  that  a  member  may 
wUhdxav  hla  unpledKed  sbares  at  any  time, 
by  giring  the  notice  pmvUlei,  "and  aball 
tbereupoo  receive  the  wltbdrawlng  value  of 
bis  Bbarea  at  the  date  of  the  notice,  and 
this  wUfadrawiDg  value  shall  be  the  amount 
of  the  dues  paid  thereon,  together  with  such 
inoportlon  of  the  proflls  as  the  by-laws  may 
determine,  less  all  fines,  expenses  and  pro- 
portionate part  of  any  unadjusted  loss."  Sec- 
tion 8fl6  provides  that  a  borrower  may  re- 
pay a  loan  at  any  time.  In  even  sbares, 
wberenpon  he  "shall  be  given  credit  for  the 
withdrawing  value  oif  bis  shares  pledged  and 
transferred  as  seenrity."  There  is  no  basis 
In  this  record  for  any  claim  of  payment  of 
the  loan,  except  the  contention  that  the 
amonnt  of  Interest  and  premiums  paid,  to- 
gether with  the  amounts  paid  as  dues  on 
stock,  both  pledged  and  unpledged,  was  suf- 
ficient to  discharge  the  entire  debt  and  In- 
terest before  the  bringing  of  the  suit,  and 
when  the  corporation  was,  or  may  be  assum- 
ed to  have  been,  solvent,  and  that  these  pay- 
ments of  interest,  premiums,  and  does  should, 
by  operatica  of  law,  be  applied  to  the  dis- 
charge of  the  debt  This  exact  question  was 
fully  cmsideiied  in  United  States  Building  & 
Loan  Ass'n's  Assignee  v.  Reed  (Ky.)  82  S. 
W.  lOaO;  and  It  was  held  that  payments 
made  as  dues  on  stock  could  not,  by  opera- 
tion of  law,  be  applied  to  the  extinguishment 
of  the  debt  and  htterest  io  such  a  case,  hav- 
ing been  by  action  of  the  parties  applied  to 
a  different  purpose. 

The  question  remains  to  be  con^dered 
whether  the  notice  of  withdrawal  of  the  un- 
pledged shares  so  fixed  the  stockholder's 
rights  to  their  withdrawing  value  as  to  enti- 
tle him  to  a  credit  therefor  upon  bis  debt, 
upon  the  subsequent  Insolvency  of  the  asso- 
ciation. There  Is  notiilng  in  this  record  to 
show  why  his  application  for  withdrawal 
was  not  complied  with,  and  why  he  did  not 
obtain  the  withdrawing  value.  The  only  fact 
that  appears  Is  that  these  sums  w»e  paid  as 
dues  on  stock,  were  presumably  carried  to 
the  stock  account,  and  prcsuHiably  remained 
In  that  account,  subject.  In  the  language  of 
section  860,  to  his  "proportionate  part  of  any 
tmadjnsted  loss."  They  were  subject  to  such 
part  of  such  loss  at  the  time  he  made  the  ap- 
plication, by  the  very  terms  of  the  statute. 
They  are  none  the  lees  subject  to  it  now  be- 
cause, for  some  unexplained  reason,  the  as- 
sociation failed  to  take  action  upon  his  ap- 
jdlcatlon  for  withdrawal  at  the  time  he  made 
it  So  long  as  these  payments  made  to  the 
stock  account  for  the  purpose  of  paying  the 
stock  subscription  have  not  been  actually 
withdrawn  from  the  assets  of  the  association, 
they  remain  assets  for  the  porpose  of  extin- 
guishing the  debts  and  paying  the  expenses 
of  the  concern;  and,  the  concern  being  now 
In  process  of  Uquidatlon,  they  cannot  be  di- 
verted to  any  other  purpose  than  the  one  to 
which  they  were  appropriated  by  both  par- 
ties at  the  time  the  payments  were  made. 


except  in  so  far  as  they  may  be  Judicially  de- 
termined to  be  uunecessary  for  that  purpose. 
United  States  Building  &  Loan  Ass'n's  As- 
signee V.  Beed,  supra.  The  duty  of  the  chan- 
cellor, when  the  assets  of  such  an  associa- 
tion are  in  the  hands  of  a  receiver  or  an 
assignee  for  distribution,  to  protect  the  inter- 
est of  all  parties  alike,  and  to  allow  no  stock- 
holder to  escape  bis  Just  proportion  of  the 
losses  or  expenses  which  In  good  conscience 
he  should  be  required  In  part  to  bear.  Is  dis- 
tinctly recognized  In  the  opinion  by  Judge 
Hazelrigg  In  Simpson  v.  Loan  Ass'n  <Ky.)  41 
S.  W.  6T0,  42  S.  W.  834.  And  see  End.  Bldg. 
Ass'ns  (2d  Ed.)  {  523;  Rogers  v.  Rains,  100 
Ky.  299,  88  S.  W.  483;  Strohen  v.  Loan  Ass'n 
(Pa.)  8  AQ.  843.  And  In  Reddick  v.  United 
States  Building  St  Loan  Ass'n's  Assignee 
(Ky.)  49  S.  W.  1075,  Chief  Justice  Hazelrigg, 
delivering  the  opinion  of  the  court,  said: 
"The  right  of  withdrawal  is  not  an  absolute 
one,  any  more  than  Is  the  right  of  the  bor- 
rowing member  to  pay  his  loan  by  monthly 
payments  until  the  maturity  of  his  stock  can- 
cels his  loan.  ♦  •  *  But  In  the  latter 
event,  no  more  than  in  the  former,  can  be 
rely  on  the  exact  terms  of  his  contract.  And 
these  terms  all  come  to  nothing  when  the 
scheme  falls  through.  The  chancellor  cannot 
carry  on  the  enterprise  when  the  parties 
themselves  have  failed,  and  the  only  thing 
possible  Is  to  wind  It  up  on  equitable  princi- 
ples. Ab  In  the  one  case  the  borrowing  mem- 
ber cannot  complain  of  the  violation  of  his 
contract  coming  from  a  precipitation  of  the 
maturity  of  his  loan,  so  in  the  other  the  with- 
drawing member  cannot  say  he  has  an  abso- 
lute right  to  a  specific  performance  of  the 
letter  of  his  contract  Judge  Endllch,  In  his 
work  on  Building  Associations  (2d  Ed.,  i  108), 
affirms  the  doctrine  that  'the  fact  of  insol- 
vency of  an  association  negatives  the  right 
of  any  one  to  obtain  a  priority  over  his  fel- 
lows by  giving  notice  of  withdrawal';  citing 
Cairlstlan's  Appeal,  102  Pa.  184,  and  other 
cases."  The  stock  of  each  stockholder, 
whether  it  be  pledged  stock  of  a  borrowing 
member  or  investment  stock,  is  at  all  times 
subject  to  the  burden  of  its  share  of  the 
losses  and  expenses.  In  going  concerns,  as 
said  by  Judge  Hazelrigg  in  the  Reddick  Case, 
supra,  It  Is  estimated  that  the  member's  stock 
Is  at  least  worth  what  he  paid  on  It,  and 
whatever  more  It  may  be  worth  la  forfeited 
for  expenses.  In  insolvent  concerns  it  is  to 
be  assumed  that  there  has  been  an  impair- 
ment of  the  capital  stock,  growing  out  of 
losses  in  the  conduct  of  the  business,  and  the 
value  of  the  stock  can  be  determined  only 
when  the  losses  are  ascertained  and  the 
funds  ready  for  distribution.  And  we  are  of 
opinion  that  the  mere  date  of  an  application 
for  withdrawal  of  stock  presents  no  bar  to 
the  right  of  other  stockholders  to  insist, 
tbrough  the  assignee  or  the  receiver,  upon 
the  subjection  of  payments  to  stock  account 
to  the  payment  of  proportionate  amoimts  of 
the  losses  and  expenses  of  the  concern.    To 
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hold  otherwise  would  be  to  lend  the  aid  of 
the  courts  to  the  placing  ot  a  disproportionate 
part  of  this  burden  upon  the  borrowing  mem- 
bers,—the  class  for  whose  benefit  the  law  is 
supposed  to  have  been  designed,  and  who, 
as  their  stock  Is  in  pledge  to  the  associa- 
tion, cannot  apply  for  its  withdrawal.  So 
long  as  the  stock  payments  remain  in  the 
hands  of  the  association,  no  matter  what  the 
xlate  of  the  application  for  withdrawal,  they 
remain  subject  to  this  burden. 

For  the  reasons  indicated,  the  Judgment  la 
affirmed. 


DRAKE  et  al.  r.  HOLBR00E.I 
(Court  of  Appeals  of  Kentucky.    Feb.  4,  19Q2.) 

DECEIT— SALB  OP  SHARES  IN  CORPORATION— 
PLEADING— ESTOPPEL  TO  DENY  KNOWL- 
EDGE OF  CONDITION  OP  CORPORATION- 
MEASURE  OF  DAMAGES. 

1.  lu  an  action  to  recover  damages  for  de- 
ceit in  the  sale  of  shares  in  a  corporation,  it  is 
not  necessary  to  expressly  allege  tiiat  plaintifEs 
would  not  have  purchased  the  shares  but  for 
the  false  representations;  it  being  sufficient  to 
allege  that  the  statements  were  false,  were 
made  for  the  purpose  of  defrauding  plaintiffs, 
and  with  lutention  that  they  should  rely  there- 
on, and  that,  relying  on  such  false  statements, 
plaintiffs  made  the  contract  of  purchase. 

2.  Defendant,  being  secretary  and  treasurer 
of  the  corporation  at  the  time  be  sold  his 
shares  to  plaintiff,  cannot  claim  that  Ills  repre- 
sentations as  to  the  financial  condition  of  the 
corporation  were  made  by  him  in  ignorance  of 
the  fact  that  they  were  false,  as  it  was  his 
duty,  by  reason  of  his  position,  to  know  the 
condition  of  the  corporation,  and  it  was  there- 
fore error  to  submit  to  the  jury  the  question  of 
his  knowledge  of  the  truth  or  falsity  of  his 
representations. 

3.  The  measure  of  damages  in  such  an  ac- 
tion is  the  difference  between  the  actual  value 
of  the  stock  and  the  value  it  would  have  had 
if  the  corporation  had  been  in  the  condition 
represented  by  defendant. 

Du  Relle,  Burnam,  and  O'Bear,  JJ.,  dissent- 
ing. 

Appeal  from  circuit  court,  Ohio  county. 

"Xot  to  be  officially  reported." 

Action  by  W.  P.  Drake  and  others  against 
Rowan  Holbrook  to  recover  damages  for  de- 
ceit. Judgment  for  defendant,  and  plalntlffis 
appeal.    Reversed. 

TJttle  &  Little,  for  appellants.  Glenn  & 
Bingo,  for  appellee. 

WHITE,  J.  This  is  on  action  for  damages 
for  deceit  brought  by  appellants  against  ap- 
f  eliee.  The  allegations  of  the  petition  are 
that  the  defendant  sold  to  plaintiffs  20 
shares,  being  one-half  the  stock  in  a  certain 
coal  mining  company,  at  the  price  of  $4,500, 
and  at  the  time,  and  In  order  to  Induce  ap- 
pellants to  purchase  such  shares  of  stock  at 
that  price,  the  appellee  made  certain  repre- 
sentations as  to  the  condition  of  the  corpora- 
tion as  to  its  assets  and  liabilities,— the  rep- 
resentations being  that  the  liabilities  were 
abo'ut  $1,500,  Including  debts  due  the  other 
shareholder  and  superintendent,  these  being 

'  Reported  by  Edward  W.  HInea,  Enq.,  ot  the  Frank- 
iort  bar,  and  (ormerly  state  reporter. 


represented  to  be  |300  or  |400  to  one  and 
$200  to  $300  to  the  other,  and  that  the  book 
assets  that  were  collectible  would  pay  the 
sum,  less  the  two  debts  named;  that  appel- 
lee was  the  secretary  and  treasurer  of  the 
company.  It  is  then  alleged  that  the  state- 
ments made  by  appellee  were  false  and  on- 
true,  the  fact  being  that  the  liabilities  of  the 
company  being  largely  In  excess  of  the  sum 
stated,  setting  out  the  list  ot  the  creditors 
and  amounts  due  each,  and  that  these  false 
representations  were  made  with  the  inten- 
tion that  appellants  would  rely  thereon,  and 
that  they  did  rely  thereon,  being  ignorant  of 
the  truth,  and  made  the  purchase  at  the 
price  of  $4,500.  They  pleaded  that,  by  rea- 
son of  the  false  and  fraudulent  representa- 
tions, they  were  Induced  to  purchase,  and 
by  reason  of  the  fact  that  the  Indebtedness 
exceeded  largely  the  sum  represented  as  the 
correct  sum  they  were  damaged,  and  asked 
Judgment  for  $4,500.  Appellee,  for  answer, 
admitted  the  sale  at  the  price  stated,  but  de- 
nied making  the  false  or  any  false  state- 
ments as  to  the  condition  of  the  company, 
or  as  to  Its  Indebtedness  ac  assets.  Then  is 
pleaded  by  defendant  what  the  contract 
was,  and  U>at  the  same  was  in  every  essen- 
tial and  material  fact  true.  It  is  then  al- 
leged that  the  20  shares  of  stock  are,  and 
were  at  the  time  of  sale,  worth  the  full  snm 
appellants  paid  for  same.  Damage  Is  denied. 
A  reply  traversed  the  material  affirmatlTe 
allegations  of  the  answer.  Trial  was  had 
on  the  Issues  thus  presented,  which  result- 
ed In  a  verdict  and  Judgment  for  appellee. 
After  appellants'  reasons  and  motion  for 
new  trial  had  been  overruled,  this  appeal  Is 
prosecuted. 

Appellee  contends  that  the  petition  stated 
no  cause  of  action,  and  that  the  demurrer 
thereto  shonld  have  been  sustained.  The 
specific  objection  pointed  out  is  that  there 
Is  no  averment  that  appellants  would  not 
have  purchased  the  stock  but  for  the  false 
representations.  The  averments  are  that 
the  statements  were  false,  were  made  for 
the  purpose  of  defrauding  appellants,  and 
with  intention  that  they  shonld  rely  thereon, 
and  that,  relying  on  such  false  statements  so 
made,  the  appellants  made  the  contract  of 
purchase.  We  are  of  opinion  that  the  peti- 
tion Is  sufficient,  and  the  demurrer  was  prop- 
erly overruled. 

The  Instructions  given  on  the  trial  are  as 
follows:  "The  court  instructs  the  Jury  that 
If  they  believe  from  the  evidence  that,  before 
or  at  the  time  of  the  sale  of  his  stock  in 
the  Field  Coal  Company  to  the  plahitlCTs, 
the  defendant,  as  an  Inducement  to  plaln- 
tifts  to  purchase  his  said  stock,  falsely  and 
fraudulently  represented  to  them  that  the 
debts  due  the  company,  owing  by  good  and 
solvent  parties,  were  sufficient  to  pay  all 
debts  owing  by  said  company  at  the  time, 
except  $300  to  Foster,  and  $300  or  $400  to 
Field,  when  in  fact  said  company  owed 
debts  to  a  much  greater  amount,  and  this 
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fact  was  then  known  to  tbe  defendant,  and 
his  said  representations  concerning  said  In- 
debtedness were  untrue,  and  tben  known  by 
him  to  be  untrue,  and  were  made  witb  the 
intention  that  plaintiffs  should  rely  on  said 
representations  as  true,  and  plaintiffs  did 
rely  on  them,  and  on  the  faith  of  them  pur- 
chased said  stock,  and  by  reason  of  the  in- 
debtedness, not  disclosed,  said  stock  was  di- 
minished In  value  below  the  purchase  price, 
$4,500,  the  Jury  should  find  in  damages  for 
the  plaintiffs  the  difference  between  the  ac- 
tual value  of  the  stock  at  the  date  of  the 
gale  and  purchase  of  said  stock  and  the 
price,  94,600,  if  any  proven,  not  exceeding 
^,500.  But  if  tiie  jury  believe  from  the  evi- 
dence that  the  stock  sold  by  defendant  to 
plaintiffs  was  at  the  time  of  the  actual  value 
of  $4,500,  notwithstanding  the  Indebtedness, 
or  if  they  believe  from  the  evidence  that  de- 
fendant made  no  false  or  fraudulent  repre- 
sentations, inducing  plaintiffs  to  bny,  and 
made  no  representations  which  were  known 
by  him  to  be  untrue,  or  if  they  believe  from 
the  evidence  the  plaintiffs  bought  the  stock 
on  their  own  judgment  and  investigation, 
they  should  find  for  the  defendant,"  etc.  The 
court  then  told  the  Jury  they  might,  In  their 
discretion,  give  Interest,  and  that  nine  conld 
find  a  verdict. 

Appellants  complain  of  the  instruction  on 
account  of  the  measure  of  damages,  and  In 
submitting  to  the  jury  the  question  of  ap- 
pellee's knowledge  of  the  truth  or  falsity  of 
any  representations  made.  It  was  pleaded, 
and  not  denied,  that  the  appellee,  Holbrook, 
was  the  owner  of  one-half  the  stock,  and 
was  secretary  and  treasurer  of  the  company. 
This  being  true,  he  cannot  be  beard  to  say 
he  did  not  know  the  resources  and  liabilities 
of  the  company.  It  was  his  business,  as 
secretary  and  treasurer,  to  know  the  finan- 
cial condition  of  the  corporation,  and  any 
statements  made  by  him  as  to  the  financial 
condition  of  the  corporation  to  the  appel- 
lants woold  authorize  them  to  rely  thereon 
as  tbe  tmth.  Appellee,  being  In  condition 
to  know,  and  it  being  his  duty  to  know,  will 
not  l>e  permitted  to  say  he  in  fact  did  not 
know  the  truth  as  against  his  own  state- 
ments to  appellants.  Ward  v.  Trimble  (Ky.) 
44  S.  W.  450.  There  is  conflict  In  the  testi- 
mony, both  as  to  the  representations  made 
by  appellee  and  as  to  the  true  condition  of 
tbe  company  at  the  time  of  the  sale.  This 
conflict  presents  a  proper  case  for  the  Jury 
to  determine  the  facts,  and,  in  view  of  an- 
other trial,  we  refrain  from  a  discussion  of 
tbe  evidence. 

We  are  of  opinion  that  in  addition  to  the 
error  la  the  instmctlon  as  above  Indicated, 
there  was  also  error  in  the  measure  of  dam- 
ages. If,  under  the  facts  found  by  the  jury, 
the  plaintiffs  were  entitied  to  recover  at  all, 
ttier  were  entitled  to  recover  for  the  differ- 
ence between  the  value  of  the  stock  with  the 
company  in  its  actual  financial  condition  at 
tbe  time  and  Its  value  If  the  company  had 
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been  tn  the  condition  represraited  by  defend- 
ant In  3  Suth.  Dam.  t  1171,  that  author 
thus  states  the  rule  aa  to  the  measure  of 
damages:  "The  party  guilty  of  the  fraud  is 
to  be  charged  with  such  damages  as  have 
naturally  and  proximately  resulted  therefrom. 
He  Is  to  make  good  his  representations  as 
though  he  had  given  a  warranty  to  that  ef- 
fect. He  Is  to  make  compensation  for  the 
difference  between  the  real  state  of  the  case 
and  what  it  was  represented  to  be."  An 
Illustration  of  Mr.  Sutherland  is  as  follows: 
"Where  one,  with  Intent  to  cheat  and  de- 
fraud another.  Induces  him,  by  fraudulent 
means  and  representations,  to  purchase,  for 
value,  stock  which  he  knows  to  be  worthless, 
he  is  liable  for  the  damages  sustained,  wheth- 
er the  purchase  Is  made  from  him  or  from 
another.  The  measure  is  tbe  difference  be- 
tween the  value  of  the  stock  as  the  condition 
of  the  company  issuing  it  really  was  and 
what  It  would  be  if  Its  condition  had  been 
as  the  purchaser  was  frandulentiy  Induced 
to  believe  it  to  be."  In  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  184,  the  rule  Is  thus  stated: 
"The  measure  of  damages  for  false  repre- 
sentations on  the  sale  of  bonds,  mortgages, 
and  other  securities  is  obviously,  imder  or- 
dinary circumstances,  the  difference  be- 
tween the  actual  value  of  the  security  and 
what  its  value  would  have  been  If  It  were 
as  represented."  The  doctrine  of  these  texts 
is  supported  by  a  long  line  of  cases  from 
many  of  the  states  of  the  Union,  Including 
Massachusetts,  New  York,  New  Jersey,  Illi- 
nois, Ohio,  and  others.  In  this  court  this  Is 
stated  to  be  the  general  rale  of  the  measure 
of  damages  In  cases  of  Campbell  v.  Hlllman, 
15  B.  Mon.  508,  61  Am.  Dec.  195;  Trimble  T. 
Ward,  97  Ky.  748,  81  S.  W.  864;  Bank  v. 
Galtsklll  (Ky.)  37  S.  W.  160;  and  the  later 
case  of  Ward  v.  Trimble  (Ky.)  44  S.  W.  450. 
These  cases  hold  that  the  measure  of  dam- 
ages is  the  difference  between  the  valuei  of 
the  bank  stock  and  its  value  if  it  had  been 
as  represented.  There  the  stock  was  so  rep- 
resented as  to  show  a  value  of  120  per  share; 
on  the  trial  the  actual  value  was  shown  to 
be  60  per  share.  The  criterion  of  recovery 
was  this  difference. 

In  the  caseT  at  bar,  if  the  represented  value 
was  $4,600,  and  appellants'  contention  as  to 
the  facts  be  true,  the  actual  value  would  be 
the  difference  In  value  caused  by  the  differ- 
ence in  the  represented  and  actnal  state  of 
facts.  On  tbe  other  band.  If  $4,500  be  taken 
as  the  actual  value  of  tbe  stock,  notwith- 
standing the  false  representations,  as  con- 
tended by  appellants,  were  made,  if  such  be 
the  fact  then  the  stock  would  necessarily 
be  of  greater  value  if  the  representations  by 
appellee.  If  such  be  made,  bad  been  true. 
This  difference  in  value  is  the  measure  of 
damage,  and  the  jury  should  have  been  so 
Instructed.  Appellants  are  entitled  to  what 
they  were  Induced  to  believe  they  were  get- 
ting by  their  purchase.  If  they  actually 
received  less  than  they  were  induced  |») 
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Here  they  were  part'kaslQg,  they  -trere  dam- 
aged. If  they  wer.  ;,induced  to  bellere  they 
were  getting  a  bartmln,  it  Is  no  answer  to 
say  they  got  the  value  oC  their  money.  They 
are  entitled  to  the  bargain,— the  profit  actu- 
ally represented  to  exist 

The  objections  to  the  admission  of  testimo- 
ny are  slight,  and  on  another  ti-ial  may  not 
occur,  and  are  not  passed  on. 

For  the  errors  Indicated,  the  Judgment  la 
rerersed,  and  cause  remanded  for  new  trial 
and  for  proceedings  consistent  herewith. 
Whole  court  sat  In  this  case,  DU  RELLB, 
BURNAM,  and  O'REAR,  JJ.,  dlssenUng; 
O'UEAR,  J.,  delivering  the  dissenting  opin- 
ion. 

O'REAR,  J.  (dissenting).  In  my  opinion, 
the  facts  In  this  case  and  the  allegations  of 
the  complaint  are  sufficient  to  have  rested 
the  decision  upon  the  rule  applicable  to  a 
breach  ot  warranty.  The  court,  however, 
has  not  deemed  it  proper  to  do  so,  and  have 
gone  beyond  that  rule. 

It  will  be  observed  that  ttie  etTect  of  the 
circuit  court's  instructions  to  the  Jury  was 
to  indemnify  the  plaintiff  against  such  loss 
as  he  may  have  sustained  by  reason  of  the 
deceit  practiced  on  him  by  the  defendant. 
The  instructions  precluded  the  finding  of  an- 
ticipated profits  as  aji  element  of  plaintiff's 
damages.  I  thlnlt  the  circuit  court  ruled  cor- 
rectly In  this  respect  Generally,  the  meas- 
ure of  damages  in  cases  of  deceit  is  the  differ- 
ence between  the  contract  price  and  the  rea- 
sonable market  value  if  the  property  had 
been  as  represented  to  be.  The  reason  that 
this  general  rule  exists,  in  my  opinion,  is 
that  generally  the  contract  price  is  the  equiv- 
alent If  not  exactly  the  reasonable  market 
value  if  the  property  had  been  as  represented, 
and  in  suits  for  the  recovery  of  damages  be- 
cause of  actionable  defects  the  real  condi- 
tioij  of  the  thing  represented  Is  generally  be- 
low that  value  at  which  It  was  sold.  In 
Smith  V.  BoUes,  132  U.  S.  125,  10  Sup.  Ct 
89,  33  L.  Ed.  279,  followed  in  GlaspeU  v. 
Ralkoad  Co.  (C.  C.)  43  Fed.  900,  Atwater  v. 
Whlteman  (C.  O.)  41  Fed.  427,  and  Busch- 
man  v.  Codd,  62  Md.  202,  the  rule  has  been 
more  accurately  stated  than  I  have  elsewhere 
found.  Smith  v.  BoUes  was  an  action  for 
tort  for  fraud  in  the  sale  of  the  stock,  and 
it  was  held  that  the  measure  of  damages 
was  not  the  same  as  upon  breach  of  war- 
ranty, but  was  compensation  for  the  injury 
done  by  the  fraud;  that  is,  the  purchase 
mcney  less  the  actual  value  of  the  stock. 
Chief  Justice  Fuller,  in  the  course  of  the 
opinion  of  the  court,  said:  "The  measure  of 
damages  was  not  the  diffa^nce  between  the 
contract  price  and  the  reasonable  market 
value,  if  the  property  had  been  as  represent- 
ed to  be,  even  if  the  stock  had  been  worth 
the  price  paid  for  it;  nor,  if  the  stock  were 
worthless,  could  the  plaintiff  have  recovered 
the  value  it  would  have  had  If  the  property 
bad  been  equal  to  the  reprcseutatlona    What 


the  plaintiff  might  bava  gotten  Is  not  tb» 
question,  but  what  he  bad  lost  by  being  de- 
ceived into  the  purchase.  •  •  •  He  [de- 
fendant] was  bound  to  make  good  the  loss 
sustained,  such  as  the  mcneys  the  plaintiff 
had  paid  out  and  interest,  and  any  other  out- 
lay legitimately  attributable  to  defendant's 
fraudulent  conduct,  but  this  liability  did  not 
include  the  expected  fruits  of  an  unrealizea 
speculation.  The  reasonable  market  value,  if 
the  property  had  been  as  represented,  afford- 
ed, therefore,  no  proper  element  of  recovery." 
The  same  rule  prevailed  in  England.  In  Peek 
V.  Derry,  37  Ch.  Dlv.  541-594,  which  was 
an  action  for  false  representations  In  the 
sale  ot  shares,  Cotton,  U  J.,  delivering  the 
opinion  of  the  court  on  the  question  of  dam- 
ages, said:  "The  damage  to  be  recovered  by 
the  plaintiff  is  the  loss  which  he  sustained 
by  acting  on  the  representations  of  the  de- 
fendants. That  action  was  taking  the  shares. 
Before  he  was  Induced  to  buy  the  shares, 
he  had  the  £4,000  in  bis  pocket.  The  day 
when  the  shares  were  allotted  to  him,  which 
was  the  consequence  ot  his  action,  he  paid 
over  that  £4,000,  and  h«  got  the  shares;  and 
the  loss  sustained  by  him  ta  consequence  of 
his  acting  on  the  representations  of  the  de- 
fendants was  having  the  shares,  instead  of 
having  hi  his  pocket  the  £4,000.  The  l<;a8. 
therefore,  must  be  the  difference  between  the 
£4,000  and  the  then  value  of  the  shares." 
In  the  same  case  Sir  James  Hannon  added: 
"The  question  is,  how  much  worse  off  is  the 
plaintiff  than  if  he  had  not  bought  the 
shares?  If  he  had  not  bought  the  shares,  he 
would  have  had  the  £4,000  in  his  pocket  To 
ascertain  his  loss,  we  must  deduct  from  that 
amount  the  real  value  of  the  thing  he  got" 
It  is  Just  to  add  that  Sedgwicli,  in  his  work 
on  Damages  (section  780),  finds  fault  witlt 
this  doctrine.  The  pils  announced  by  tht> 
majority  opinion  in  this  case  is  that  held  in 
New  York  (Whitney  v.  Allaire.  1  N.  Y.  305 1. 
in  which  it  is  said:  "Tlie  measure  ot  dam- 
ages in  an  action  upon  a  warranty  and  for 
fraud  In  the  sale  of  personal  property  are 
the  same."  So  far  as  the  cases  cited  from 
this  court  are  concerned.  It  will  be  noted 
that  in  every  instance  the  contract  price  was 
what  the  value  of  the  property  would  have 
been  had  the  statements  as  represented  been 
true,  while  the  actual  value  of  the  prop«-ty 
was  shown  in  each  Instance  to  have  boeu 
below  that  price.  It  is  rare  that  contem- 
plated profits  are  allowed  as  part  of  damages 
recoverable,  even  upon  a  breadi  of  contract. 
There  are  many  reasons  why  this  ta  so. 
among  them  their  extreme  uncertainty,  their 
problematical  existence,  their  speculative  na- 
ture. They  are  not  proximate,  and  are  there- 
fore not.  In  contemplation  of  law,  witlila  the 
minds  ot  the  parties  as  a  measure  of  dam- 
ages in  case  of  the  breach  ot  the  contract 
There  is  even  less  reason,  for  considering 
them  as  an  element  ot  damages  In  actions 
for  tort  The  doctrine  ot  damages  rests  on 
the  idea  of  compensation  to  the  one  injured 
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by  the  wrong  of  the  other.  It  is  not  the 
making  of  the  contract,  nor  is  It  the  enforced 
execution  of  one.  It  Is  merely  making  up  to 
the  injured  party  that  of  which  he  has  been 
devested  by  his  overreaching  adversary. 
Sedg.  Dam.  §  29;  Baker  v.  Drake,  53  N.  Y. 
211,  13  Am.  Rep.  SOT.  The  rule  la  that  the 
plaintiff  shall  recover  so  much  as  will  repair 
the  injury  sustained  by  the  misconduct  of 
the  defendant  Walker  v.  Smith,  1  Wash.  C. 
C.  152,  Fed.  Cas.  No.  17,086.  I  think  the  rule 
shonld.  In  many  cases,  be  different  between 
recoveries  for  breach  of  warranty  and  dam- 
•iges  for  deceit  In  cases  where  the  deceit 
.imonnts  also  to  a  warranty,  generally  the 
rule  would  be  the  same;  but,  where  this  is 
n';t  so,  then  the  rule  should  be  different  be- 
cause, among  other  reasons,  for  a  breach  of 
warranty  the  party  has  his  contract  enforced; 
that  which  Is  lacking  Is  made  up  to  him. 
He  bought  a  certain  thing.  Its  defect  is  cur- 
ed by  the  recovery.  He  would  not  be  en- 
titled, however,  to  a  rescission  upon  a  mere 
l>rcach  of  warranty.  But  In  case  where 
frand  Intervenes,  and  the  action  is  <me  for 
deceit  by  the  sdler,  the  contract  may  be  re- 
scinded, the  thing  and  the  price  paid  recor- 
t>red,  or  the  party  defrauded  may  stand  to 
the  bargain,  and  recover  damages  for  the 
fraud;  that  is,  I  should  think  he  would  be 
entitled  to  recover  the  difference  between 
the  value  of  the  thing  retained  and  the  sum 
that  he  paid  for  it  This  would  be  the  equiv- 
alent of  a  rescission.  Campbell  v.  HiUman, 
!.">  B.  Mon.  508,  61  Am.  Dec.  195,  oplnl  n 
by  Judge  Simpson,  was  an  action  to  recover 
for  the  false  and  fraudulent  representation 
of  the  nature  of  the  title  to  a  slave  sold  the 
plaintiff,  the  title  to  which  was  represented 
as  being  absolute  and  clear,  when  the  ven- 
dor knew  that  it  was  but  an  estate  for  life. 
One  of  the  questions  was  the  criterion  of  re- 
covery. Said  the  court:  "In  an  action  for 
a  fraud,  if  the  plaintiff  succeed  he  is  entitled, 
as  a  general  rule,  to  recover  damages  ade- 
quate to  the  Injury  he  has  sustained."  The 
court  said  that  the  difference  between  the 
value  of  the  estate  which  was  purchased  and 
the  one  that  plaintiff  actually  acquired  in 
tlie  slave  would  ordinarily  constitute  the 
standard  for  which  the  injury  he  sustained 
was  to  be  measured.  "But  it  is  evident," 
Kiid  the  court  "that  cases  might  arise  in 
which  this  mide  of  ascertaining  the  differ- 
ence In  the  value  of  the  two  estates,  and 
thereby  determining  the  extent  of  the  injury 
Riistained,  might  work  manifest  Injustice." 
Tlic  owner  of  the  life  estate  whose  life  was 
conMdercd  so  precarious  at  the  time  of  the 
i^alc.  on  account  of  his.  bad  health,  that  its 
probable  duration  was  estimated  at  about  two 
years,  or  a  little  upward,  was  stUl  living 
when  the  suit  was  tried,  although  more  than 
seven  years  had  then  elapsed  from  the  time 
the  purchase  was  made,  and  his  health  had 
so  Improved  as  to  justify  the  belief  tliat  he 
mi^ht  still  live  for  several  years  longer.  Be- 
sides, one  of  the  slaves  had  died  in  the  mean- 


time. The  court  readily  ''ound  that  It  would 
be  nnwlae,  because  unju  ,  to  adhere  always 
to  the  general  rule  stateu  above.  "It  Is  per- 
fectly evident  that  the  damages  to  which 
the  purchaser  would  be  entitled,  under  the 
operation  of  such  rule,  would  greatly  exceed 
In  the  present  case  the  actual  injury  he  has 
sustained.  His  right  of  recovery  must  be 
restricted  to  legal  compensation  for  the  loss 
actually  resulting,  and  not  for  that  which 
might  have  resulted,  from  the  wrong  Inflict- 
ed on  him."  I  regard  this  valuable  opinion 
as  clearly  sustaining  the.  views  herein  dis- 
cussed, and  as  being  in  entire  accord  with 
the  English  doctrine  and  that  held  by  the 
supreme  court  of  the  United  States,  and  con- 
sequently by  all  Inferior  federal  jurisdictions. 
In  the  case  at  bar  there  was  proof  tending 
to  show,  and  the  verdict  of  the  jury  seemed 
to  accept  it  as  true,  that  although  defendant 
may  have  misrepresented  the  facts  concern- 
ing the  Indebtedness  of  this  corporation  as 
affecting  the  value  of  its  shares,  yet  the 
shares  were  wortJi  at  the  time  of  their  pur- 
chase the  prtce  actually  paid  for  them.  Con- 
sequently there  could  have  been  no  damage. 

DU  RELLB  and  BURNAM,  JJ.,  concur  in 
this  dissent 

EDWARDS  V.  GRIMES  et  al.» 

(Court  of  Appeals  of  Kentucky.    Feb.  6,  19021) 

BQOITABLB  ACTION— TIHB  OF  TRIAIj— TRIAIi 
NOT  DELATED  BY  FILING  OF 
CROSS  PETITION. 
Under  CHv.  Code  Prac.  8  97,  subsec.  8,  pro- 
viding that  proceedings  upon  cross  petitfona 
shall  not  delay  the  trial  upon  any  issue  in  the 
original  action  concerning  which  a  judgment 
can  be  rendered  without  prejudice  to  the  rights 
of  defendants  on  the  cross  petition,  in  an  action 
by  vendors  against  the  purchaser  to  recover  the 
balance  of  purchase  money,  and  to  enforce  the 
pnrchat>e-money  lien,  the  trial  was  not  prema- 
tnre,  by  reason  of  the  fact  that  persons  agninst 
whom  defendant  set  up  a  cross  petition  to  quiet 
his  title  had  not  been  served  with  process,  as 
whatever  judgment  might  iiave  been  rendered 
by  the  court  as  between  tlie  original  parties 
could  not  affect  the  defendants  on  cross  peti- 
tion. 

Appeal  from  circuit  court,  Edmonson  coun- 
ty. 

"Not  to  be  officially  nqwrted." 

Action  by  Grimes  Bros,  against  P.  P.  Efl- 
T^srds  to  enforce  a  lien  on  land.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

P.  F.  Edwards  in  pro.  per.  Wm.  Cromwell 
and  Wllklns  &  Lay,  for  appellees. 

O'REAR,  J.  An  issue  was  joined  by  the 
pleadings  In  this  case  in  equity  in  June, 
1900.  Appellant's  answer  was  made  a  cross 
petition  against  others  not  formerly  parties, 
and  process  was  sued  out  and  served  upon 
one  of  the  cross  defendants  in  June,  1900. 
As  to  the  other  the  summons  was  returned, 

>  Reported  by  Edward  W.  Hlnes,  Eaq.,  ol  tba  Frank- 
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"Not  founa."  The  case  was  continued  for 
defendant  at  the  June  term,  with  a  rule  to 
try  at  the  next  term,  and  defendant  was 
ordered  to  complete  bis  proof  by  September 
16,  1900.  No  proof  was  taken  In  the  case. 
Under  the  pleadings,  the  burden  was  on  the 
defendant.  At  the  following  December  term 
the  cause  was  submitted  without  objection, 
and  a  Judgment  rendered  against  appellant 

This  appeal  presents  but  one  question: 
Was  the  submission  of  the  cause  premature? 
By  section  364  of  the  Civil  Code  of  Practice, 
equltaUe  actions  shall  stand  for  trial  at  any 
term.  If  the  pleadings  have  been,  or,  by  the 
provisions  of  sections  102,  104,  106,  and  106, 
should  have  been,  completed  60  days  before 
the  commencement  of  such  terms.  In  this 
action,  as  stated,  the  issues  were  completed 
In  Jime,  and  the  trial  had  in  the  following 
December.  It  is  argued,  however,  by  appel- 
lant, tliat  the  trial  of  the  action  was  prema- 
ture, because  the  defendants  on  his  cross 
petition  were  not  before  the  court  Sub- 
section 8  of  section  97  of  the  CSvll  Code  of 
Practice  provides  that  proceedings  upon  cross 
petitions  and  upon  set-ofTs  and  counter- 
claims against  new  parties  shall  be  the  same 
as  those  upon  petitions;  but  they  shall  not 
delay  the  trial  upon  any  Issue  In  the  original 
action  concerning  which  a  Judgment  can  be 
rendered  without  prejudice  to  the  rights 
of  defendants  of  the  cross  petition.  This  ac- 
tion was  by  appellees,  as  vendors,  against 
appelant  as  vendee,  to  recover  the  bal- 
ance of  purchase  money  for  a  tract  of  land 
in  Edmonson  county,  and  to  enforce  the 
purchase-money  lien.  The  cross  petition 
sought  to  quiet  defendant's  title  as  against 
others  alleged  to  be  claiming  same  parts  of 
the  land.  Whatever  Judgment  might  Iiave 
been  rendered  by  the  court  as  between  appel- 
lant and  appellees  could  not  affect  the  new 
defendants  to  ai^>eUant's  cross  petition. 
Therefore  the  action  stood  for  triaL 

Judgment  afflnned. 


BUKTON  V.  COMMONWBAiLTH.t 
(Obnrt  of  Appeals  of  Kentncky.    Feb.  6, 1902.) 

CRIMINAL  LAW— TESTIMONY  IN  CHIEF-HARM- 
LESS ERROR  IN  ADMITTINa  OUT  OP  TIME— 
SELF-DEFENSE— INSTRUCTIONS  TO  JURY- 
EVIDENCE  A8  TO  PRESENCE  OF  PBACK  OFFI- 
CER. 

1.  Thoagh  evidence  on  a  trial  for  murder  to 
the  effect  that  on  the  evening  after  the  killing 
defendant  said  of  deceased  that  he  had  been 
unruly,  and  hard  to  get  sIodk  with  In  the  mill 
in  which  they  were  employed,  and  that  he  did 
not  want  to  be  bossed  by  deceased,  may  have 
been  in  chief,  Its  admission  after  defendant  had 
closed  bis  tostimony  was  harmless  error,  un- 
der all  the  circimifltances  of  the  case. 

2.  It  was  error  to  instruct  the  jury  that  in 
order  to  acquit  on  the  ground  of  self-defense, 
they  must  believe  "that  the  deceased  was  then 
and  there  abont  to  Inflict  npon  defendant  death 
or  great  bodily  harm,  and  to  cut  stab,  or 
wound  deceased  was  necessary,  or  seemed  to 
defendant  to  i>e  necessary,  In  the  exercise  of 
reasonable  judgment  in   order  to  avert  said 

'  Reported  by  Edward  W.  Hlnes,  Esq.,  of  th*  Fraak- 
fort  bar,  and  formerly  state  reporter. 


danger,  real  or  to  Uie  defendant  apparent"  as 
the  jury  may  have  snppoaed  from  the  language 
used  that  they  must  m  order  to  acquit  bdiere 
that  defendant  was  actually  in  danger, 

.8.  If  deceased  was  alxiut  to  commit  a  felony, 
defendant  had  the  right  to  disarm  him,  and,  if 
need  be,  restrain  biiu,  in  order  to  prevent  the 
commissiou  of  the  felony,  but  bad  no  right  to 
nse  more  force  tlian  reasonably  appeared  nec- 
essary for  that  purpose. 

Appeal  from  circuit  court  Olay  county. 

"Not  to  be  officially  reported." 

Granville  Burton  was  convicted  of  the  of- 
fense of  manslaughter,  and  be  appeals.  Be- 
versed. 

D.  B.  Oolden,  &  H.  Kash,  A.  B.  Hampton, 
and  A.  D.  Hall,  for  appellant  Morrison 
Breckinridge  and  B.  J.  Breckinridge,  for  tbe 
Commonwealth. 


OUFFT,  a  J.  Tbe  aroellant  was  Indicted 
in  the  Clay  circuit  court  for  the  alleged  crime 
of  murder  committed  by  stabbing  and  cut- 
ting Reuben  Davidson  with  a  knife,  from  tlii- 
eSecta  of  which  the  said  Davidson  soon 
thereafter  died.  A  trial  resulted  in  a  ver- 
dict and  Judgment  sentencing  the  appellant 
to  the  penitentiary  for  the  term  of  10  years, 
and,  appellants  motion  for  a  new  trial  hav- 
ing been  overruled,  he  prosecutes  this  ap- 
peal. The  grounds  relied  upon  for  a  new  tri- 
al are,  In  substance,  as  follows:  Error  of  the 
court  In  Instructing  the  Jury,  and  In  refustn:; 
to  properly  instruct  the  Jury;  error  of  the 
court  as  to  the  admission  and  rejection  of  ev- 
idence; and  because  the  verdict  la  contrary 
to  law  and  against  the  evidence. 

We  deem  it  unnecessary  to  recite  even  the 
substance  of  the  testimony.     It  is,  however, 
proper  to  say  that  the  evidence  conduces  to 
show  that  the  deceased,  some  hours  before 
the  killing,  appeared  to  be  in  a  very  bad 
humor,  and  also  somewhat  Intoxicated,  and 
manifesting  by  words  and  acts  a  disposltloo 
to   shoot  and  kill   divers  persons;    that  he 
also  said  in  the  presence  of  some  parties  that 
he  was  a  murderer,  and  that  be  had  murder 
In  his  heart  or  words  to  that  effect    The 
proof  also  tends  to  show  that  the  appellant 
and  bis  wife  had  been  Invited  to  the  resi- 
dence of  Henry  Martin  to  supper,  and,  after 
several  had  eaten  supper,  William  Bowling 
and  several  others  were  singing  some  songs 
from  a  hymn  book,  and  about  half  an  bonr 
after  supper  Davidson  came  in  and  asked  for 
whisky.    William  Bowling  bad  brought  some 
whisky  with  him,  and  Bowling  told  his  wife 
to  give  Davidson  a  dram.    Afterwards  David- 
son took  offense  at  the  statement  of  Bowilni: 
to  his  wife  to  tlie  effect  that  she  ought  not 
to  have  given  Davidson  the  whisky.    David- 
son got  mad,  got  out  bis  knife,  and  seemed 
as  though    he   was  going   to   cut   Bowling. 
Bowling  also  got  out  his  knife,  and  they  were 
making  at  each  other,  when  the  witnesses 
separated  them.    Shortly  after  this,  the  evi- 
dence tends  to  show,  Davidson  was  discover- 
ed by  Mrs.  Martin  either  attempting  or  threat- 
ening to  shoot  into  the  room,  and  there- 
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br  so  alarmed  Mrs.  Martin  that  she  fainted, 
and  caused  quite  an  excitement,  many  seem- 
ing to  aappose  that  she  was  dead;  and,  before 
Mrs.  Martin  got  so  she  could  speak,  Oarlow 
Martin  and  the  appellant  brought  DaTidson 
into  the  house.  The  appellant  said,  as  they 
brought  deceased  in,  that  be  bad  cut  him 
seven  times.  It  fuirther  appears  from  the 
testimony  that  after  the  attempt  or  threat  to 
shoot  Into  the  house,  before  referred  to,  de- 
ceased left,  and  went  some  little  distance 
from  the  house;  and  the  appellant,  together 
with  John  Martin  and  Wilson  Burton,  went 
to  look  for  Davidson,  as  they  said,  "to  get 
that  gun  away  from  him  before  he  killed 
somebody."  They  started  In  the  direction  of 
appellant's  home,  and  In  a  short  distance 
they  beard  some  one,  towards  the  stable  back 
of  the  house,  and  back  of  them,  call  for 
Oarlow.  The  evidence  also  tends  to  show 
that  the  parties  found  the  deceased  "hun- 
kered" down,  and  he  pointed  his  gun  at  the 
appeUant,  or  those  with  him,  and  said, 
"Stop!  stop!"  Appellant  jumped  at  David- 
son, and  they  both  got  hold  of  the  gun. 
Wilson  Bnrton  finally  got  the  gun.  The  evi- 
dence also  conduces  to  show  that  appellant 
struck  Davidson  from  three  to  five  times 
while  he  was  sitting  there  after  he  had  taken 
the  gun,  and  be  never  moved  while  the  de- 
fendant was  striking  him.  The  appellant  tes- 
tified that  at  Henry  Martin's  Mrs.  Martin 
opened  the  door,  and  hallooed:  "Lord  have 
mercy.  Babe  [addressing  the  deceased]! 
Don't  shoot  in  here.  Yon  will  kill  my  little 
children."  But  the  deceased  replied:  "Ton 
needn't  talk  to  me.  I'll  be  damned  If  I  don't 
shoot  in  there.  There  1b  no  use  to  talk  to 
me  about  it."  The  gnn  was  pointed  in  at  the 
lower  pane  of  the  window  where  tiie  pane 
of  glass  was  ont.  Mrs.  Martin  screamed, 
"For  the  Lord's  sake,  get  that  gun  away 
from  him  before  be  kills  us  every  one!" 
Thereupon,  as  before  stated,  Mrs.  Martin 
fainted,  and  appellant  rushed  out,  as  he 
said,  to  see  if  he  could  see  anything  of  Rtibe, 
and  settle  the  excitement  It  was  then  dark, 
and  witness  could  not  see  anything  of  him, 
and  called  bim  several  times,  but  he  would 
not  answer.  Appellant,  Wilson  Burton,  and 
John  Martin  went  to  find  deceased  and  get 
the  gnn  from  him.  They  started  to  appel- 
lant's bouse,  but  when  they  got  in  front  of 
Martin's  house  heard  the  deceased  calling 
Carlow  Martin.  The  women  and  children  In 
tbe  honse  were  still  crying  and  screaming, 
like  they  were  scared  to  death.  He  told  the 
boys,  "We  must  go  to  bim,  and  take  the 
gnn  away."  They  went  out  toward  the  gar- 
den paling,  but  bad  not  gotten  but  a  few 
steps  nntll  Davidson  began  to  halloo,  "Stop! 
Btopf  "He  was  crouched  down  by  the  side 
of  tbe  post,  with  gun  pointed  In  our  direc- 
tion. I  switched  around  out  of  the  light,  and 
went  in  to  the  left  of  him,  and  my  boy  got 
around  somehow,— I  don't  know  how,— but  I 
got  to  Davidson  first,  and  grabbed  the  muzzle 
of  the  gun,  and  told  him  that  be  must  give 


the  gnn  up,  and  he  said  to  me  '0 d n 

you,  yon  will  get  what  is  in  It,  but  yon  won't 
get  the  gun  I'  and  he  commenced  trying  to 
draw  the  grnn  on  me,  and  said,  "Now  you 
are  in  it'  We  began  to  wrestle  and  pull  over 
the  gun,  and  I  saw  that  he  was  about  to 
get  it  loose  from  me,  and  I  commenced  to 
cut  him  with  my  right  hand,  and  to  hold 
the  beat  I  could  to  the  gun  with  my  left 
hand.  I  struck  him  six  or  seven  times,  and 
finally  I  hallooed  to  the  boys  to  come  to  me, 
or  he  would  kill  me;  my  son  rushed  in,  and 
grabbed  the  gun,  and  Jerked  it  loose  from 
both  of  us.  As  soon  as  he  did  this,  I  step- 
ped back,  and  did  not  strike  another  lick." 
The  evidence  also  shows  that  the  deceased 
and  appellant  both  lived  together  in  the 
same  house,  deceased  being  unmarried,  &nd 
that  they  had  been  entirely  friendly  always 
up  to  that  time.  It  is  also  in  evidence  that 
deceased  was  anxious  to  be  taken  back  to 
appellant's  house,  where  he  was  finally  tak- 
en, and  remained  there  for  some  time,  and 
until  his  death.  It  Is  also  shown  that  be  ex- 
pressed himself,  in  substance,  that  tbe  ap- 
pellant was  not  to  blame,  and  that  he  did  not 
want  any  'aawing"  about  it,  whether  he  lived 
or  whether  he  died. 

The  appellant  complains  of  the  admission 
of  testimony,  which  he  claims  to  be  in  chief, 
after  appellant's  testimony  had  been  intro- 
duced to  the  effect  that  on  the  evening  after 
the  catting  of  deceased  the  appellant  said 
of  Davidson  that  he  had  been  unruly,  and 
bard  to  get  along  with  about  tbe  mill,  and 
be  did  not  want  to  be  bossed  by  him.  It 
may  be  true  that  this  testimony  was  in 
chief,  but  under  all  the  circumstances  in 
this  case,  we  are  not  inclined  to  hold  that 
its  admission  would  be  a  reversible  error. 

It  is  very  earnestly  Insisted  for  appellant 
that  the  court  erred  in  giving  instructions, 
especially  Instructions  Mos.  4  and  6.  No.  4 
reads  as  follows:  "If  you  shall  believe  from 
the  evidence  that  at  the  time  defendant  cut 
stabbed,  and  wounded  deceased,— If  you 
shall  believe  beyond  a  reasonable  doubt  de- 
fendant did  cut,  stab,  or  wound  deceased, 
and  that  from  such  cutting,  stabbing,  or 
wonnding  deceased  languished  and  died,— 
that  tbe  deceased  was  then  and  there  about 
to  inflict  upon  defendant  deatb,  or  great  bod- 
ily barm,  and  to  cut  stab,  or  wound  de- 
ceased was  necessary,  or  seemed  to  defend- 
ant to  be  necessary,  in  the  exercise  of  rea- 
sonable Judgment  Ih  order  to  avert  said  dan- 
ger, real  or  to  tbe  defendant  apparent  you 
will  find  the  defendant  not  guilty,  on  the 
grounds  of  self-defense  or  apparent  neces- 
sity." Counsel  for  appellant  Insists  with 
some  plausibility  that  the  instruction  com- 
plained of  required  the  Jury  to  believe  as  a 
matter  of  fact  that  the  deceased  was  then 
and  there  about  to  inflict  upon  defendant 
death  or  great  bodily  harm,  and  that  unless 
they  did  so  believe  that  he  was  not  excus- 
able, although  there  might  have  been  rea«> 
sonable  grounds  for  bim  to  believe,  and  thaf 
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he  did  In  fact  bo  believe;  It  being  the  con- 
tention of  appellant  that  the  words  "danger, 
real  or  to  the  defendant  apparent,"  do  not 
core  the  defect  We  are  Inclined  to  the 
opinion  that  the  oonrt  Intended  to  say  to  the 
Jury  that.  If  the  defendant  had  reasonable 
grounds  to  believe,  and  did  believe,  that  he 
^vas  In  danger  of  losing  his  life  or  suffering 
great  bodily  harm,  and  that  It  was,  to  avert 
such  danger,  necessary,  or  reasonably  so  ap- 
peared to  defendant,  to  stab  or  wound  said 
deceasod,  the  jnry  should  acquit;  but  the 
Instruction  under  consideration  does  not  ^- 
press  that  Idea  as  clearly  as  the  law  authw- 
Izes.  Much  complaint  is  also  made  of  the 
fifth  instruction,  which  Is  voluminons,  and, 
to  some  extent,  Involved,  and  might  not  be 
easily  understood  by  the  jury.  The  evidence 
In  this  case  abundantly  shows  that  there 
were  reasonatkle  grounds  to  believe  that  the 
deceased  was  about  to  commit  or  would  com- 
mit a  felony  prior  to  the  dlfDcuIty  between 
himself  and  the  appellant,  and  If  be  was 
about  to  do  so  It  was  the  privilege  of  appel- 
lant to  disarm  him,  and.  If  need  be,  restrain 
him,  In  order  to  prevent  the  commission  of 
the  felony;  but  be  would  not  be  excusable 
If  be  used  more  force  than  reasonably  ap- 
peared necessary  to  so  restrain  the  deceased. 

All  reference  as  to  whether  or  not  there 
wns  a  peace  officer  on  the  grounds  at  the 
time  sbonid  have  been  omitted  from  the  In- 
strurttonB.  It  is  true  that,  If  a  peace  officer 
had  been  present,  the  commonwealth  would 
have  loeen  entitled  to  prove  that  fact  as  a 
circumstance  connected  with  the  attempt  to 
xrrest  or  idisarm  the  deceased;  and  upon  an- 
other trial  the  court  will,  If  the  facts  au- 
thorize It,  Instruct  the  Jury  as  indicated  here- 
in. 

No  exceptions  seem  to  have  been  talien  to 
the  testimony  by  either  party  as  to  the  state- 
ment of  the  deceased  after  he  was  wotmded; 
hence  the  competency  of  such  evidence  Is  not 
before  us  for  decision. 

After  a  careful  consideration  of  the  evi- 
dence complained  of  and  of  the  Instructions 
given,  we  are  of  the  opinion  that  a  new 
trial  should  be  awarded.  The  Judgment  Is 
therefore  reversed,  and  cause  remanded  for 
a  new  trial  upon  principles  consistent  with 
tills  opinion. 


FLOYD  et  ux.  v.  MACKET.l 
(Court  of  Appeals  of  Kentaclcy.    Feb.  B,  1002.) 

PRINCIPAL     AND     AGENT  —  DELBOATION     OF* 

AGENT'S  AUTHORITY  TO  SELL  LAND— ESTOP- 
PEL OF  MARRIED  WOMAN  TO  DENY  AGENT'S 
AUTHORITY— PURCHASER'S  RIGHT  TO  COM- 
PENSA-nON  FOR  IMPROVEMENTS. 

1.  An  agent  to  sell  land  had  no  power  to  del- 
egate his  authority  to  his  son.  and  the  prin- 
cipal Is  not  bound  by  a  sale  made  by  the  sou. 

2.  Wliile  the  active  participation  of  a  married 
woman  in  the  perpetration  of  a  fraud  may  op- 
erate, by  way  of  estopi^I,  to  devest  her  of  her 
interest  in  real  estate,  yet  a  married  woman  is 


■  Reported  by  Edward  W.  Hlaeg,  Esq.,  of  tba  Frank- 
fort bar,  and  tormerlr  state  reporter. 


not  estopped  to  deny  the  authority  of  one  wh-> 
sold  li£r  land,  where  she  never  received  any 
part  of  the  purchase  money,  or  the  notes  ex- 
ecuted therefor,  or  in  any  other  way  ratified 
or  approved  the  sale. 

3.  As  the  purchaser  acted  In  good  faitb,  he 
is  entitled  to  compensation  for  his  improve- 
ments, to  the  extent  they  have  enhanced  the 
vendible  value  of  the  property;  and  the  chan- 
cellor should  require  nim  either  to  surrendpr 
the  land  upon  receiving  payment  for  improve- 
ments, or  to  pay  the  purchase  money,  with  in- 
terest from  day  of  sale,— the  rents  being  equiv- 
alent to  the  Interest. 

Appeal  from  circuit  court,  McLean  county. 

"To  be  officially  reported." 

Action  by  Bobert  Floyd  and  wife  against 
J.  H.  Mackey  to  recover  land.  Judgment  for 
defendant,  and  plaintiffs  appeal.    Reversed. 

W.  S.  Pryor  and  T.  E.  Cartmell,  for  ap- 
pellants. B.  O.  Higdon  and  Sweeney,  Ellis 
&  Sweeney,  for  appellee. 


BUBNAM,  J.  This  action  was  Instituted 
by  appellants  against  appellee  to  recover  a 
tract  of  129.3  acres  of  land  situated  In  Mc- 
Lean county,  and  rents  thereon  from  18S.J, 
which  they  alleged  that  the  defendant 
wrongfully  detained  from  them.  The  de- 
fendant denied  the  alleged  wrongful  posses- 
sion, and  said  that  he  had  purchased  the 
land  sued  for  from  the  plaintiff,  through  ber 
duly-authorized  agent,  L.  W.  Gates,  on  the 
2,5th  day  of  April,  1885,  for  the  sum  of  $1.- 
2(X),  and  was  put  In  possession  by  him;  that, 
whilst  tiie  negotiations  for  the  purchase 
were  made  with  L.  W.  Gates  as  agent  of 
plaintiff,  he  authorized  his  son  G.  W.  Gates 
to  conclude  the  transaction,  and  that  G.  W. 
Gates  wrote  the  notes  and  executed  the 
bond,  binding  plaintiff  to  convey  the  laud, 
and  that  the  cash  was  paid  to  G.  W.  Gat«.'s 
for  his  father,  L,  W.  Gates,  and  that  the 
notes  were  dellvwed  to  G.  W.  Gates,  who 
paid  the  money  collected  by  him,  and  deliv- 
ered the  notes  to  L.  W.  Gates,  plaintiff's 
agent,  who.  In  turn,  paid  the  |200  and  deliv- 
ered the  notes  to  plaintiffs,  which  they  ac- 
cepted; that  subsequently  plaintiffs  redeliv- 
ered the  notes  for  collection  to  L.  W.  Gates, 
who  placed  them  In  the  hands  of  G.  W. 
Gates,  with  authority  to  collect  them,  and 
that  G.  W.  Gates  did  tai  fact  collect  the 
whole  of  said  notes,  except  $163  and  Inter- 
est on  the  last  note;  that  in  1898  he  wrote 
to  the  plaintiffs,  offering  to  pay  this  bal- 
ance, and  requesting  them  to  make  bim  a 
deed  to  the  land;  tiiat  bis  letter  was  an- 
swered by  Lucy  B.  Floyd,  who  requested 
film  to  send  her  a  copy  of  his  bond,  and 
promised  to  make  him  a  deed  to  the  land; 
and  that  subsequently,  on  the  3d  of  Septem- 
ber, 1898,  she  again  agreed  to  make  bIm  a 
deed,— and  pleaded  that  by  these  acts  and 
transactions  of  plaintiff  slie  was  estoppetl 
from  maintaining  this  suit  He  also  pleaded 
that,  after  he  took  possession  of  the  land 
under  his  purchase,  be  expended  $2.02B  iu 
permanent  and  lasting  improvements,  and 
prayed  either  Cor  a  spectHc  enf<H-cement  of 
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his  contract  witli  L.  W.  Oatea  as  agent  or 
that  he  be  given  a  Judgment  for  the  pnr- 
c-hase  money  paid  by  htm,  with  Interest,  and 
for  rarlona  sums  of  money  alleged  to  bare 
be«n  expended  In  tanprovementa,— the  whole 
amounting  to  $3,100.  Plaintiffs  demurred 
generally  to  tbe  answer,  which  was  over- 
ruled. They  thereupon  filed  a  reply.  In 
which  they  denied  all  the  statements  of  ttie 
defendant  as  to  moneys  expended  by  him 
for  Improirements  placed  upon  the  land. 
They  alao  denied  that  L.  W.  Gates  had  ei- 
ther written  or  verbal  authority  from  either 
of  them  to  sell  the  land  to  the  defendant, 
or  that  he  had  In  fact  sold  It  to  blm,  or  that 
tbe  defendant  had  paid  to  him  $200  In  cash, 
or  delivered  to  him  the  four  promissory  notes 
set  ont  In  the  answer.  They  also  deny  that 
L.  W.  Gates  had,  as  their  agent,  or  at  all, 
anthorised  his  son  G.  W.  Oatea  to  sell  the 
land  to  the  defendant,  or  to  execute  the 
bond  aet  up  In  the  answer,  binding  them  to 
convey  the  land,  or  that  he  had  power  or 
anthorlty  to  do  sa  They  also  deny  that  Ij. 
W.  Oatea  had  paid  to  them  $200  upon  the 
purchase  price,  or  had  delivered  to  them  the 
notes  ^ecuted  by  defendant  therefor.  They 
say  that  they  were  in  entire  ignorance  of 
this  transaction  until  the  receipt  by  them  in 
ISns  of  the  note  from  defendant  requesting 
that  a  deed  be  made  to  him  for  the  land; 
that,  upon  tbe  receipt  of  the  defendant's 
letter,  In  order  to  obtain  further  information 
as  to  hia  claim,  they  requested  that  he  should 
send  In  the  bond,  so  that  they  could  exam- 
ine It,  with  a  view  of  determining  its  authen- 
ticity, and  also  to  identify  what  part  of 
tbe  tract  of  land  It  referred  to;  that  they 
never  at  any  time  agreed  to  execute  a  deed 
to  bim  therefor.  The  pleadings  were  made 
up  by  rejoinder  and  surrejoinder. 

It  appears  from  the  record  tbat  plaintiff 
Lucy  B.  Floyd  Inherited  from  her  father 
a  large  tract  of  unimproved  land  In  McLean 
county  about  the  year  1850,  which  she  nev- 
er saw,  and  which  she  managed  through 
agents  residing  in  McLean  county.  The 
greater  part  of  this  land  had  been  sold  or 
disposed  of  prior  to  1886.  For  several  years 
preceding  the  transaction  with  the  defend- 
ant, IJoyd  W.  Gates,  who  resided  in  Mc- 
Ivcan  county,  acted  as  her  agent  tn  looking 
after  her  imsold  lands,  and  as  such  paid  the 
taxes  thereoit,  rented  them  out  and  sold  a 
part  of  the  land  to  a  man  named  Bay,  ex- 
ecuting  therefor  a  bond  for  a  title,  signed 
by  him  as  agent  In  1888  or  1884  L.  W. 
Gates  moved  from  licljean  county  to  Jef- 
ferson county,  about  12  miles  from  Lonla- 
ville,  where  he  resided  until  his  death,  in 
1890.  After  bis  removal  to  Jefferson  coun- 
ty it  appears  that  he  made  several  trips 
back  to  Mclican  county,  looking  after  un- 
flnisbed  business.  In  April,  1884,  the  appel- 
lee, J.  H.  Mackey,  wrote  to  the  appellant 
Mra.  I*  W.  Floyd,  proposing  to  buy  about 
28  acres  ot  land  In  tbe  tract  of  land  in  con- 
trovosy.    Mrs.    Floyd    inclosed   this   letter 


to  L.  W.  Gates,  and  addressed  to  blm  the  fol- 
lowing communication:  "Louisville,  Ky., 
April  0.  Mr.  Gates:  Inclosed  find  letter 
from  Mr.  Mackey,  which  we  cannot  answer 
only  through  your  Judgment  Please  do 
what  you  consider  best  or  write  your  advice 
In  the  matter,  and  oblige,  yours  very  re- 
specUully,  Lucy  B.  Floyd."  Plaintiff  testi- 
fies that  she  never  received  any  communica-. 
tlon  from  I*  W.  Gates  In  response  to  this 
note.  On  the  23d  of  April,  m<»:e  than  12 
months  afterwards,  G.  W.  Gates,  a  son  of 
L.  W.  Gates,  who  resided  In  Owensboro, 
Ky.,  wrote  and  signed  the  following  bond  for 
a  title:  "For  and  in  consideration  of  the 
sum  of  $1,200.00,-^200.00  cash  in  hand  paid, 
the  receipt  of  which  Is  hereby  acknowledged, 
and  the  further  sum  of  $1,000.00,  to  be  paid  as 
follows:  $250.00  first  of  May,  1886;  $250.00 
first  of  May,  1887;  $250.00  first  of  May,  1888; 
$250.00  first  of  May,  1889,— for  which  J.  H. 
Mackey  has  executed  to  me  bis  four  promis- 
sory notes,  bearing  date  of  the  23rd  of  April, 
1888,  bearing  six  per  cent  Interest  from  date, 
I  have  this  day  sold  to  bim  a  tract  of  land  In 
McLean  county,  known  as  Lucy  B.  Floyd  land, 
bounded  as  follows:  •  •  •  I  bind,  my- 
self, as  agent  for  Mrs.  Lucy  B.  Floyd,  to 
execute  to  the  said  J.  H.  Mackey,  or  his  heirs 
and  assigns,  a  good  and  valid  deed  to  tbe 
said  land  before  tbe  last-named  note  is  paid 
by  him;  a  lien  being  retained  on  the  land 
for  tbe  payment  of  said  note.  This  April 
23rd,  1886.  G.  W.  Gates,  Agent  for  Mrs. 
Lucy  B.  Floyd."  O.  W.  Gates,  the  son  of 
L.  W.  Gates,  testifies  that  he  prepared  and 
executed  this  bond  and  took  the  notes  of  the 
defendant  for  the  unpaid  purchase  money 
as  the  agent  of  L.  W.  Gates,  who,  he  thinks, 
was  present  at  the  time;  that  he  had  no 
authority  to  represent  Mrs.  Floyd;  that  he 
had  a  general  impression  that  the  cash  pay- 
ment was  made  to  bis  father,  and  that  the 
notes  were  left  by  his  father  with  him  for 
collection;  that  when  they  became  due  he 
sent  them  to  Frank  Wright  a  constable 
who  resided  In  McLean  county,  for  collec- 
tion; that  Wright  collected  the  greater  part 
of  the  notes  from  Mackey,  and  transmitted 
the  money  to  him,  and  that  he  thinks  he 
paid  the  money  over  to  his  father  before  his 
death,  in  1880,  at  bis  residence,  in  Jeffer- 
son county;  that  the  payments  were  usually 
in  cash,  or  by  check  upon  a  bank.  He  says, 
however,  that  he  has  no  receipts  or  other 
evidence  of  these  various  payments  to  his 
father,  and  that  he  kept  no  books  or  mem- 
oranda of  the  transaction  wblch  would  en- 
able bim  to  speak  definitely  as  to  the  date 
or  amount  of  such  alleged  payments;  and 
no  checks  to  his  father  are  filed  with,  or 
made  a  part  of,  his  deposition.  The  defend- 
ant, Mackey,  also  testified  as  to  transactions 
with  L.  W.  Gates  as  agent  of  plaintiff  Mrs. 
Floyd  in  connection  with  tbe  sale  of  the 
land;  but  as  this  testimony  is  clearly  in- 
competent, we  deem  it  unnecessary  to  con- 
sider It    But  it  is  not  denied  that  from  tbs 
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date  of  bis  pnrcliase,  In  1886,  until  the  In- 
stitution of  this  suit,  In  1808,  the  defendant 
Tras  In  the  undisturbed  i>osse68lon  of  the 
land  In  controyersj,  listing  it  for  taxation, 
and  claiming  It  as  his  property.  The  claim 
that  L.  W.  Oates  was  In  fact  the  ageat  of 
Mrs.  Floyd,  with  authority  to  sell  the  land 
to  the  defendant,  rests.  In  the  main,  upon 
the  letter  dated  Louisville,  Ky.,  AprU  9th, 
addressed  to  blm  by  Mrs.  Floyd.  And  the 
deposition  of  O.  W.  Oates  Is  the  main  prop 
to  support  the  contention  that  Ik  W.  Gates 
actually  exercised  the  authority  which  It  Is 
alleged  was  conferred  by  the  letter  of  April 
9th,  whilst  on  the  other  band,  Mrs.  Floyd 
testifies  that  she  never  authorized  L.  W. 
Gates  to  sell  the  land,  and  denies  that  she 
ever  received  any  part  of  the  purchase 
money,  or  ever  heard  of  the  transaction  un- 
til be  was  written  to  by  the  defendant  rel- 
ative to  the  deed  in  1808.  She  also  testi- 
fies that  she  bad  no  personal  acquaintance 
with  L.  W.  Gates,  and  that  about  1884  or 
18S5  he  wrote  to  her  that  be  bad  determined 
to  leave  McLean  county  and  take  up  his  resi- 
dence in  Owensborowlth  his  son,  and  that  she 
never  beard  of  blm  after  that  date  In  any 
way,  and  was  not  aware  of  the  existence 
of  G.  W.  Gates.  L.  W.  Gates,  Jr.,  the  young- 
est son  of  L.  W.  Gates,  testifies  most  posi- 
tively that  his  father  did  not  leave  bis  borne, 
in  Jefferson  county,  in  the  spring  of  1885, 
and  consequently  could  not  have  been  pres- 
ent at  the  time  O.  W.  Gates  sold  the  land 
to  the  defendant  He  also  files  an  itemized 
statement  of  the  axKount  of  bis  father  with 
the  appellant  as  taken  from  his  books,  which 
were  kept  by  his  father  In  a  very  methodical 
and  exact  manner,  which  show  that  he  began 
to  act  as  the  agent  of  appellant  in  June, 
1877,  and  continued  to  act  until  July,  1882. 
He  also  testifies  that  he  had  made  a  careful 
examination  of  his  father's  bonk  account 
and  liad  in  bis  possession  all  of  the  checks 
drawn  by  him  between  188S  and  1890,  and 
that  no  payments  were  made  by  him  to  ap- 
pellant during  this  interval.  This  witness 
also  testifies:  That  he  found  upon  the  book 
kept  by  his  father,  in  bis  own  handwriting, 
an  account  with  his  son  O.  W.  Gates,  begin- 
ning in  1883,  at  the  time  be  left  western 
Kentucky,  and  ending  in  180O,  the  year  of 
bis  death,  which  contains  entries  of  every 
note  and  claim  turned  over  to  G.  W.  Gates 
for  collection,  giving  the  date  of  the  notes  or 
accounts,  when  payable,  rate  of  interest  name 
of  maker,  amount  of  credits,  and  date  of  turn- 
ing over  same.  This  account  contains  a  list 
of  several  hundred  notes  and  accounts  against 
various  parties  in  McLean  and  adjoining 
counties,  and  was  signed  by  O.  W.  Gates 
in  his  own  handwriting.  That  the  record 
shows  that  wh«i  these  notes  were  collected 
by  G.  W.  Gates,  and  the  proceeds  forward- 
ed to  his  father,  they  were  so  entered  upon 
the  book.  That  this  list  contained  no  refer- 
ence or  mention  of  any  notes  or  dalms  in 
wbicb  appellants  bad  any  interest  and  that 


this  was  the  only  account  between  his  father 
and  G.  W.  Gates.  The  testimony  of  L.  W. 
Gates,  Jr.,  is  fully  corroborated  by  that  of 
his  mother,  Mrs.  Alice  Gates. 

The  first  question  to  be  determined  Is,  did 
Mrs.  Floyd  ever  In  fact  authorize  L.  W. 
Oates  to  sell  the  land,  as  her  agent  to  tlie 
defendant?  And,  second,  did  he  in  fact  do 
so?  The  appellee,  Mackey,  in  his  letter  to 
Mrs.  Floyd  in  1885,  only  proposed  to  pur- 
chase 29  acres  of  lier  tract  of  land.  This  let- 
ter she  referred  to  L.  W.  Gates,  with  instrnc- 
tions  to  do  what  he  considered  best  or  to 
write  bis  advice  in  the  matter.  The  only 
question  was  the  advisability  of  selling  Z\ 
acres  of  the  remainder  of  appellant's  land. 
There  la  no  contention  that  L.  W.  Gates  sold 
the  29  acres,  but  it  is  claimed  that  be  sold 
the  entire  tract  of  129  acres,  through  his  son. 
O.  W.  Gates.  Agency  is  a  personal  trust  for 
ministerial  purposes,  and  cannot  be  delegat- 
ed; for  the  principal  employs  the  agent  upon 
the  opinion  he  has  of  bis  personal  skill  aol 
integrity,  and  the  latter  has  no  right  to  turu 
bis  principal  over  to  another  without  his 
knowledge  or  consent  See  1  Am.  A  Eo?. 
£;nc.  Law  (2d  Ed.)  p.  368;  Jones  T.  Brauil 
(Ky.)  60  S.  W.  679.  It  is  clear  that  even  If 
L.  W.  Gates  had  authority,  either  general 
or  special,  to  sell  the  land  to  the  defendant, 
he  did  not  do  so  In  person;  and  be  bad  no 
right  to  delegate  such  anthority,  if  in  fact 
he  did  delegate  it  to  bis  son.  The  decided 
weight  of  the  testimony  is  that  L.  W.  Gates 
was  not  present  at  the  transaction  between 
his  son  O.  W.  Oates  and  the  defendant  and 
that  he  never  received  any  of  the  purchase 
money,  which  was  undoubtedly  paid  by  tlie 
appellee  to  G.  W.  Gates.  It  is  unreasonable  to 
believe  that  the  account  books  <rf  L,  W.  Gates 
should  have  contained  an  exact  record  of  ev- 
ery transaction  between  himself  and  bis  sou 
from  the  time  he  left  western  Kentucky  and 
moved  to  Jefferson  county,  except  that  grow- 
ing out  of  the  sale  of  appellant's  land.  The  tes- 
timony is  undisputed  that  he  was  an  honest 
methodical,  and  exact  business  man;  and  the 
fact  that  he  resided  within  12  miles  of  ap- 
pellant and  was  frequently  In  the  city  where 
she  resided  from  1884  until  his  death,  in 
1890,  certainly  raises  a  strong  presumption 
that  lie  bad  no  money  in  his  possession  be- 
longing to  her.  As  G.  W.  Gates  was  not  tbe 
agent  of  appellant  she  vas  not  bound  in 
any  way  by  his  acts. 

But  it  is  contended  for  appellee  tiiat  as 
Mrs.  Floyd  authorized  and  permitted  L.  TT. 
Gates,  In  numerous  transactions  which  pre- 
ceded the  one  In  question,  to  represent  her  in 
the  sale  of  parts  of  ho:  tract  of  land  tai  Mc- 
Lean county  under  precisely  similar  circum- 
stances to  those  under  which  appellee  bougbt 
the  land  claimed  by  him,  and  subsequently 
ratified  bis  acts  by  making  conveyances,  and 
referred  appellee's  letter,  seekbog  to  buy  tbe 
20  acres  of  land,  to  him,  she  Is  estopped  to 
deny  his  authority  In  the  premises,  or  to  as- 
sert title  to  the  land  in  controversy.    Even  if 
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L.  "W.  Gates  had,  as  a  matter  of  fact,  sold 
the  land  to  appellee  (which  the  record  fails 
to  show),  the  facta  relied  on  would  not  be 
sufficient  to  estop  Mrs.  Floyd  from  claiming 
the  land  in  controversy.  TTndotibtedly  the 
active  participation  of  a  married  woman  in 
the  perpetration  of  a  fraud  may  operate^  by 
tray  of  estoppel,  to  devest  her  of  interest  In 
real  estate.  See  Connolly  t.  Branstler,  66 
Ky.  702,  86  Am.  Dec.  278;  Heck  ▼.  Fisher, 
78  Ky.  644;  Newman  y.  Moore,  94  Ky.  147, 
21  a.  W.  7S9,  42  Am.  St  Rep.  343.  And  if 
appellant  had  in  fact  received  the  purchase 
money  of  this  tract  of  land,  or  had  knowing- 
ly ratified  and  approved  its  sale,  by  accept- 
ing the  notes  and  sending  them  to  G.  W. 
Gates  for  collection,  the  doctrine  of  equita- 
ble estoppel  in  pals  might  be  invoked,  unless 
she  refunded  the  money.  But  there  Is  no  ev- 
idence that  she  actively  participated  in  the 
fraud  practiced  upon  appellee  in  the  sale  of 
the  land  to  him,  or  that  she  ever  subsequent- 
ly, by  any  act  of  hers,  ratlfled  or  approved 
the  sale;  but,  on  the  contrary,  we  think  the 
evidence  clearly  demonstrates  that  she  had 
no  connection  with  G.  W.  Gates  at  any  time 
with  reference  to  the  land,  or  ever  received 
the  cash  or  notes  executed  for  the  purchase 
money.  We  do  not  deem  It  Important  to  re- 
view the  transactions  between  appellant  and 
appellee  after  his  letter  of  1888  requesting 
a  deed  for  the  land.  Appellant  and  appellee 
differ  as  to  what  occurred  in  the  Interview 
between  them  with  reference  to  this  mat- 
ter, and  the  statements  of  appellant  are  fully 
corroborated  by  the  testimony  of  her  attor- 
ney, who  was  present  But  in  view  of  the 
fact  that  appellee  has  acted  In  good  faith 
throughout  this  transaction,  and  has  expend- 
ed considerable  sums  of  money  In  improve- 
ments upon  the  land,  which  will  probably 
add  to  Its  vendible  value,  we  are  of  the  opin- 
i<m  that  he  is  equitably  entitled  to  have  re- 
funded to  him  such  an  amount  as  these  Im- 
provements have  permanently  increased  the 
salable  value  of  the  property.  See  Pom.  Eq. 
Jnr.  (2d  Ed.)  {  1241.  And  as  suggested  by 
connsel  for  appellant  the  chancellor,  upon 
the  return  of  the  case,  should  require  appel- 
lee either  to  surrender  the  land  upon  the 
condition  mentioned,  or  pay  the  purchase 
money,  with  Interest  from  the  day  of  the 
sale;  the  rents  being  equivalent  to  the  inter- 
est 

For  the  reasons  Indicated,  the  Judgment 
is  reversed,  and  the  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


GREER  MACHINERY  CO.  v.  SEA.RS  et  aLi 
(Court  of  Appeals  of  Kentucky.    Feb.  5,  1902.) 

OUARANTT— NDCBSSITY     OF    NOTICE    QF    AO- 
CEPTANCB— SCKFICIENCY   OF  NOTICE. 

1.  Where  a  written  contract  by  a  company 
appointing  an  agent  to  sell  goods  stipnlated 
that  it  was  not  to  be  binding  until  signed  by 
the  president  of  the  company,  one  who,  prior 

■  Reported  by  Edward  W.  HlneB,Bmi.,o(  the  Frank- 
tort  bw,  and  formerly  state  reporter. 


to  the  signing  of  the  contract  by  the  president 
executed  a  written  guaranty  of  the  perform- 
ance of  the  contract  on  the  part  of  the  agent 
was  entitled  to  notice  of  its  acc^tauce;  the 
guaranty  being  a  conditional  one. 

2.  Express  notice  of  acceptance  was  not  nec- 
essary, but  Information  received  by  the  guar- 
antor from  any  source  that  goods  were  being 
delivered  to  the  a^nt  upon  the  faith  of  the 
guaranty  was  sufficient  to  bind  the  guarantor. 

Appeal  from  circuit  court  Pulaski  county. 

"Not  to  be  oflaclally  reported." 

Action  by  the  Greer  Machinery  Company 
against  J.  !•.  Sears  and  another  on  a  contract 
of  guaranty.  Judgment  for  defendant  Sears, 
and  plaintiff  appeals.    Reversed. 

W.  A.  Morrow  and  3.  R.  Oook,  for  appel- 
lant Paul  &  Porch  and  Waddle  &  Son,  for 
appellee. 

BURNAM,  J.  In  September,  1898,  the 
Greer  Machinery  Company,  of  Knozvllle, 
Tenn.,  proposed,  in  writing,  through  its 
agent  to  C.  J.  Chandler,  of  Somerset  Ky., 
to  appoint  him  its  agent  to  sell  agricultural 
Implements  and  machinery,  and  a  fertilizer 
known  as  the  "Greer  Compound,"  at  cer- 
tain fixed  and  designated  prices.  The  prop- 
osition was  made  upon  a  printed  form  used 
by  the  company,  and  one  of  the  clauses  used 
these  words:  "It  is  understood  and  hereby 
agreed  that  fertilizers  and  all  other  goods 
ordered  by  or  shipped  to  yon  ar«  to  be  con- 
signed and  remain  our  property  until  sold; 
and  the  proceeds  of  all  sales,  including  notes, 
cash,  and  accounts,  are  to  be  held  in  trust 
for  us  as  our  property,  and  subject  to  our 
order.  All  sales  of  these  f  ertHizers  and  oth- 
er goods  are  to  be  closed  by  your  customers' 
notes,  taken  on  forms  furnished  by  us;  and 
on  the  first  day  of  November,  1898,  you  agree 
to  forward  these  notes  to  us  as  collateral 
security  for  your  note.  To  avoid  any  misun- 
derstanding, this  contract  is  signed  In  du- 
plicate, and  one  copy  retained  by  each  con- 
tracting party,  but  Is  not  binding  until  sign- 
ed by  the  president  of  the  Greer  Machinery 
Company;  and  it  may  be  terminated  by  him 
at  any  time."  This  proposition  was  accept 
ed  In  writing  by  C.  J.  Chandler  on  the  9th 
of  September,  1898;  and  on  the  same  day 
J.  li.  Sears  signed  the  following  guaranty, 
which  was  appended  to  the  written  proposi- 
tion made  by  Chandler:  "In  consideration 
of  one  dollar  to  me  paid  by  Greer  Machin- 
ery Co.,  the  receipt  of  which  is  hereby  ac- 
knowledged, and  in  further  consideration  of 
the  constitution  of  the  within-named  agency 
by  the  Greer  Machinery  Company,  I  hereby 
guaranty  to  It  the  fulfillment  of  the  within 
contract,  and  the  payment  of  all  obligations 
arising  under  the  same  on  the  part  of  C.  J. 
Chandler.  [Signed]  J.  L.  Sears."  The  pa- 
per was  then  .sent  to  Knoxville,  Tenn.,  for 
the  signature  of  the  Greer  Machinery  Com- 
pany. Upon  this  coiUtract  and  guaranty  the 
company  instituted  this  suit  in  the  Pulaski 
circuit  court  on  the  3d  day  of  January,  > 
1900;   it  being  alleged  that  during  the  years^ 
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1808  and  1899  plaintiff  had  consigned  to  the 
defendant  Chandler  goods  of  the  value  of 
$681.20,  on  which  he  had  turned  over  to  the 
plaintiff  notes  amounting  to  $208.20;  that 
the  defendant  received  the  goods  under  the 
contract,  and  had  failed  and  refused  to  turn 
over  the  proceeds  of  the  sale  thereof,  and 
nHked  Judgment  against  both  Chandler  and 
Sears  for  ^13,  No  defense  was  made  by 
Chandler,  and  Rears  answered  In  two  para- 
graphs, denying  liability.  In  the  first  para- 
graph he  denied  that  the  contract  with 
Chandler  bad  ever  been  signed  by  the  presi- 
dent of  the  company,  as  provided  in  the 
agreement;  and  In  the  second  paragraph  he  ', 
Alleged  that  he  had  never  received,  and  ap-  ; 
pellant  had  not  given  him,  any  notice  of  the 
acceptance  of  the  contract,  or  consignment 
or  delivery  of  the  goods  to  Chandler  for 
which  suit  was  brought  A  demurrer  was 
filed  to  the  second  paragraph  and  overruled, 
and  appellant  replied,  admitting  that  it  had 
given  no  notice  to  the  defendant  Sears  of 
the  acceptance  of  the  contract  of  the  defend- 
ant Chandler,  but  denied  that  he  had  not  re- 
i-elved  such  notice,  or  that  he  bad  not  re- 
ceived notice  of  plaintiff's  having  consigned 
to  Chandler  the  goods  set  up  and  referred 
to  In  the  petition,  and  avers  that  Its  accept- 
ance of  the  guaranty  on  the  part  of  the  de- 
fendant Sears,  and  the  consignment  of  the 
goods,  were  both  well  known  and  understood 
by  him.  Upon  these  pleadings  and  the  fol- 
lowing instruction  of  the  court  the  case  was 
tried:  "Instruction.  Gentlemen  of  the  Jury, 
you  win  find  for  the  defendant  in  this  case, 
unless  yon  believe  from  the  evidence  that, 
before  the  fertilizer  was  delivered  to  the 
defendant  Chandler,  the  president  of  the 
Greer  Machinery  Company  had  signed  the 
contract  on  file  with  the  petition,  and  that 
notice  of  such  signing  by  the  said  president 
had  actually  been  given  to  the  defendant 
Soars.  Should  yon  believe  the  latter  state 
of  case,  you  will  find  for  the  plaintiff  the 
value  of  any  fertilizer  that  may  have  been 
delivered  to  Chandler  after  the  signing  by 
the  president,  and  the  notification  to  Sears 
of  the  acceptance."  The  trial  resulted  in  a 
verdict  and  judgment  In  favor  of  appellee, 
which  we  are  asked  to  reverse  upon  this  ap- 
peal. 

It  is  claimed  for  the  appellant  that  the 
jruaranty  executed  by  the  appellee,  Sears, 
Is  an  unconditional  promise  of  payment  or 
performance  on  default  of  Chandler  for  a 
stipulated  consideration,  and  that  no  notice 
to  him  of  acceptance  of  the  guaranty  by  the 
company  was  necessary  to  fix  his  liability, 
and  that  the  instruction  given  to  the  Jury, 
requiring  specific  notice,  ■was  erroneous.  It 
Is  also  insisted  that  the  instruction  was  mis- 
leading in  requiring  express  notice  from  the 
company  to  appellee.  A  guaranty  may  be 
either  a  conditional  promise  of  payment  on 
the  default  of .  the  principal,  or  It  may  be 
conditioned  upon  some  extrnnooua  event  in 
addition  to  the  default.  "Ordinarily,  when  the 


contract  of  guaranty  is  executed  contempora- 
neously with,  or  Is  a  part  of,  the  considera- 
tion for  the  contract  or  transaction  guaran- 
tied, notice  of  acceptance  is  not  necessary. 
*  ♦  ♦  But  where  the  undertaldng  Is  sim- 
ply a  proposition,  the  acceptance  of  which  by 
the  guarantee  constituted  the  mntoal  consent 
necessary  to  a  contract,  notice  of  acceptance 
Is  required."  See  14  Am.  &  Eng.  Enc.  Law, 
p.  1146.  The  rule  In  this  state  Is  well  stated 
in  Steadman  v.  Guthrie,  61  Ky.  156,  in  tlieee 
words:  "It  Is  a  general  rule  that,  if  a  per- 
son offers  to  pay  money  upon  the  perform- 
ance of  an  act  by  another,  the  performance 
of  the  act  by  the  latter,  without  any  notice 
of  his  acceptance  of  the  offer,  or  of  his  in- 
tention to  act  upon  It,  gives  him  the  right  to 
demand  the  money.  This  rule  applies  to  Qie 
offer  of  a  reward  for  the  return  of  lost 
property,  and  to  many  other  cases.  But 
where  the  offer  is  to  guaranty  a  debt  for 
which  anotiier  is  primarily  liable,  in  consid- 
eration of  some  act  to  be  performed  by  the 
creditor,  mere  performance  of  the  act  is 
not  sufi9cl«tt  to  fix  liability  of  the  guarantor, 
but  the  creditor  must  notify  the  guarantor 
of  his  acceptance  of  the  offer,  or  his  hitentlon 
to  act  upon  it"  The  reason  for  the  mle  Is 
that  the  guarantor  may  have  an  opportnnity 
to  arrange  his  relation  with  the  party  for 
whose  benefit  the  guaranty  is  given.  "Where 
the  whole  transaction  is  of  such  a  nature 
as  to  give  the  guarantor  full  information  as 
to  his  liability,  and  the  agreement  to  accept 
Is  contemporaneotis  with  the  guaranty,  and 
was  the  consideration  therefor,  all  the  par- 
ties being  privy  to  the  whole  transaction, 
no  specific  notice  Is  necessary."  See  Thomp- 
son V.  Glover,  78  Ky.  195,  S9  Am.  Rep.  220. 
In  this  case  tiie  contract  was  not  completed 
at  the  time  of  the  execution  and  delivery  to 
the  Greer  Machinery  Company  of  the  -writ- 
ing signed  by  appellee.  It  expressly  stipu- 
lated that  it  was  not  to  be  binding  until 
signed  by  their  president,  and  it  was  under- 
stood by  all  the  parties  that  the  contract 
was  to  be  sent  to  appellant's  president  tor 
his  approval  or  rejection;  and  untfl  it  was 
signed  by  him  it  was  not  a  contract  at  all. 
We  think  this  stipulation  makes  the  guar- 
anty of  appellee  a  conditional  one,  and  that 
he  vras  entitled  to  notice  of  his  acceptance 
before  liability  attached.  "But  it  Is  not  es- 
sential tliat  the  notice  should  be  in  writing, 
or  in  any  particular  form,  or  should  come 
from  the  guarantee.  According  to  the  weight 
of  authority,  knowledge  is  equivalent  to  no- 
tice, from  whatever  source  derived,  and  win 
operate  as  a  sufficient  notice  if  seasonably 
acquired."  If  it  be  shown  that  the  guaran- 
tor in  this  case  received  information  that 
Chandler  had  been  appointed  agent  for  the 
appellant  and  goods  consigned  to  him  up- 
on the  faith  of  his  guaranty,  this  would  tie 
equivalent  to  actoal  notice,  and  he  wooM 
be  liable  upon  his  tmdertaking.  The  instruc- 
tion in  this  case  was  erroneous  and  mis- 
leading, in  requiring  the  Jury  to  b^eve  that 
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appellanfa  president  had  actnally  given  for- 
mal notice  of  the  acceptance  of  hla  guaranty. 
It  tms  snfiScIent  that  Information  -was  de- 
rhred  of  Its  acceptance,  whether  in  the  form 
of  an  express  notice  from  the  president  of 
the  company,  or  from  Chandler,  or  from  any 
other  source,  which  made  him  aware  of  the 
fact  that  the  goods  were  being  delivered  up- 
on the  faith  of  his  obligation.  See  14  Am.  & 
Eng.  Enc.  Law,  1148,  and  Ford  v.  Harris 
(Ky.)  43  8.  W.  190.  We  are  therefore  of  the 
opinion  that  the  Instruction  complained  of 
was  misleading.  In  requiring  that  the  no- 
tice of  acceptance  shonld  have  be^i  given 
appellee  by  the  president  of  the  appellant 
company. 

For  the  reasons  Indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial  consistent  with  this  opinion. 


BENNETT  v.  LEWIS  «t  al.t 

(Court  of  Appeals  of  Kentucky.    Feb.  S,  1902.) 

FALSE  IMPRISONMENT— OROSR  OF  ARREST 
FROM  STATE  COURT  AFTER  DISCHAROB  IN 
BANKHDPTCY— DEBT  NOT  RELEASED  BY  DIS- 
CHARQE-RELBASB  ON  HABEAS  CORPUS  AS 
KVIDBNCB  OF  UNLAWFUL  ARREST. 

1.  In  an  action  for  false  Imprisonment,  de- 
fendants are  not  liable  unless  the  arrest  was 
unlawful,  however  malicious  their  motives  may 
have  been. 

2.  The  fact  tliat  plaintiff,  after  his  discharge 
in  bankruptcy,  was  arrested  and  imprisoned 
under  an  order  of  arrest  procured  by  defend- 
ants upon  a  judgment  of  a  state  court  render* 
ed  against  him  prior  to  his  discharge,  is  not 
sufficient  to  show  tliat  his  arrest  was  unlawful, 
as  a  discharge  in  bankruptcy  does  not  release 
the  baniiTupt  from  all  debts,  and  to  show  that 
the  arrest  was  unlawful  facts  as  to  the  nature 
of  the  debt  must  be  alleged  showing  that  it 
was  one  from  which  he  was  released,  the  state- 
ment of  the  legal  conclusion  to  that  effect  not 
being  sufficient 

3.  The  discharge  of  plaintiff  from  arrest  by 
the  United  States  district  court  on  a  writ  of 
habeas  corpus  against  the  jailer  does  not  con- 
clude defendants,  in  the  absence  of  anything 
to  show  what  was  in  issue  there,  as  that  deci- 
sion did  not  terminate  the  proceedings  in  the 
state  court,  which  had  the  right  to  proceed 
with  its  process  until  the  bankruptcy  proceeding 
was  properly  pleaded. 

Guffy,  C.  J.,  and  O'Rear,  J.,  dissenting. 

Appeal  from  circuit  court,  Meade  county. 

"Not  to  be  officially  reported." 

Action  by  William  B.  Bennett  against  J. 
W.  Lewis  and  J.  H.  Trent,  Jr.,  to  recover 
damages  for  false  Imprisonment.  Judgment 
for  defendants,  and  plaintiff  appeals.  Affirm- 
ed. 

Hargis  &  Duncan,  for  appellant.  Falr- 
lelgh,  Straus  &  Eagles,  for  appellees. 

HOBSON,  3.  This  Is  an  appeal  from  a 
Judgment  in  the  Meade  circuit  court  sustain- 
ing a  demurrer  to  and  dismissing  the  fol- 
lowing petition:  "TIte  plaintiff,  W.  E.  Ben- 
nett, says  that  he  Is  a  resident  of  Meade 
county,  Kentucky,  and  that  be  Is  and  has  al- 
ways  borne   the  reputation   of  an    honest, 

'  Bsportsd  br  Edward  W.  BinM,  Eiq.,  o(  Om  Vtrsak- 
tort  bar,  and  lonnerlr  itaU  reporter. 


peaceable,  and  law  abiding  citizen  In  the 
community  hi  which  he  lived.  He  says  that 
on  the  16th  day  of  February,  1900,  he  ffied 
his  petition  In  bankruptcy  in  the  United  States 
district  court  for  the  district  of  Kentucky,  In 
Louisville,  Kentucky;  that  In  said  bankrupt- 
cy proceedings  he  sought  discharge  from  all 
his  debts,  among  which  was  a  debt  by  judg- 
ment of  the  Meade  circuit  court  In  case  of 
Charlotte  Bennett  and  others  against  this 
plaintiff;  that  the  defendants,  J.  W.  Lewis 
and  J.  H.  Trent,  Jr.,  were  the  attorney*  for 
plaintiff  In  said  action,  and  that  after  filing 
the  petition  In  bankruptcy,  on  the  160i  day 
of  February,  1900,  the  plaintiff  was  duly  ad- 
judged a  bankrupt;  that  thereafter  the  de- 
fendants conspired  and  confederated  with 
each  other  to  Injure,  damage,  annoy,  and  hu- 
miliate the  plaintiff,  and  to ,  extort  money 
from  him,  and  with  those  ends  In  view,  on 
the  2Cth  day  of  February,  1900,  Illegally  and 
maliciously,  and  without  probable  cause, 
sued  out  and  caused  to  be  sued  on  said  judg- 
ment an  order  of  arrest  upon  the  said  judg- 
ment of  the  Meade  circuit  court,  directed 
to  the  sheriff  of  Meade  county,  directing  him 
to  arrest  and  Imprison  this  plaintiff,  who  was 
defendant  therein;  and  the  said  defendants. 
In  furtherance  of  said  conspiracy,  and  Ille- 
gally, maliciously,  and  without  probable 
cause,  directed,  counseled,  and  advised  the 
said  sheriff  to  execute  said  order  of  arrest, 
and  arrest  and  Imprison  the  plaintiff;  that 
the  plaintiff,  In  order  to  prevent  his  arrest 
and  Imprisonment  by  said  sheriff  on  said  or- 
der of  arrest,  thereafter  was  compelled  to  and 
did  secure  from  the  referee  In  bankruptcy, 
in  his  said  bankruptcy  proceedings,  and  did 
secure  on  March ,  1900,  an  order  of  im- 
munity from  arrest  or  Imprisonment  upon  all 
his  debts.  Including  said  judgment  of  the 
Meade  circuit  court,  until  the  said  district 
court  of  the  United  States  could  decide 
whether  or  not  plaintiff  should  be  finally  dis- 
charged from  all  his  said  debts;  that  there- 
after, on  the  16th  day  of  April,  1900,  the 
plaintiff  was,  by  judgment  of  the  said  United 
States  district  court,  finally,  fully,  and  com- 
pletely discharged  from  all  his  debts,  includ- 
ing the  debt  by  judgment  of  this  court,  and 
was  thereby  granted  a  full  and  complete  dis- 
charge from  and  immunity  from  arrest  or 
prosecution  of  any  kind  by  reason  of  his  said 
debts,  but  notwithstanding  these  facts,  and 
that  same  were  of  public  record,  and  notwith- 
standing the  defendants  and  each  of  them 
knew  these  facts,  and  that  plaintiff  had  been 
granted  full  discharge  from  his  said  debts, 
and  full  and  complete  Immunity  from  prose- 
cution or  arrest  on  account  thereof,  in  fur- 
therance and  In  contemplation  of  said  con- 
spiracy, to  humiliate,  annoy,  and  distress.  In- 
jure, and  damage  this  plaintiff,  and  extort 
money  from  him  as  aforesaid,  defendants, 
and  each  of  them,  unlawfully,  maliciously, 
and  without  probable  cause,  on  April  24, 
1900,  Induced,  procured,  counseled,  ordered, 
directed,  and  caused  the  said  sheriff  of  Meade 
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county  to  arrest  tbe  plaintiff  on  said  order  of 
arrest  and  confine  him  in  tbe  Jail  of  Meade 
county,  and  place  blm  in  tlie  custody  of  the 
Jailer  of  Meade  county;  that  plaintiff  was 
thereupon,  by  the  procurement  of  defendants 
as  aforesaid,  conflned  and  Imprisoned  as  a 
common  criminal  in  tbe  Jail  of  Meade  county 
for  tbree  days^  and  was  beld  in  tbe  custody 
of  said  Jailer  of  Meade  county  one  day  out- 
side of  the  Jail  of  Meade  county,  whereby 
plaintiff  was  greatly  humiliated,  annoyed, 
and  distressed,  injured,  and  damaged;  that 
plamtiff  was  compelled,  at  great  trouble  and 

expense,  to-wit,  $ ,  to  sue  out  a  writ  of 

habeas  corpus  before  the  Hon.  Walter  Evans, 
Judge  of  tbe  United  States  district  court, 
which  he  did  on  the  2Bth  day  of  April,  1900, 
directed  to  the  Jailer  of  Meade  county,  Ken- 
tucky; that  thereafter,  on  the  28th  day  of 
April,  1900,  In  obedience  to  said  writ,  plain- 
tiff was  delivered  by  said  Jailer  to  the  court, 
and  upon  bearing  of  the  said  writ  of  habeas 
corpus  said  court  decided  that  said  arrest  by 
said  sheriff  at  the  instance  and  under  the  or- 
ders of  the  said  defendants  as  aforesaid  was 
illegal,  and  without  any  authority  whatever, 
and  contrary  to  the  constitutional  and  leg;al 
rights  of  the  plaintiff,  and  discharged  the 
plaintiff  from  the  custody  of  aaid  Jailer  of 
Meade  county,  and  the  said  proceedings 
touching  the  said  arrest  and  imprisonment 
were  Anally  determined  and  ended.  The 
plaintiff  further  says  that  the  said  defend- 
ants, In  continuation  and  furtherance  of  their 
said  conspiracy  to  damage,  Injure,  annoy, 
humiliate,  and  oppress  the  plaintiff,  and  with 
the  object  and  purpose  to  extort  money  from 
him,  opposed  the  discharge  of  the  plaintiff 
from  custody  in  said  United  States  court  up- 
on said  writ  of  habeas  corpus,  and  employed 
counsel  to  aid  therein,  and  all  and  each 
of  said  acta  of  defendants,  and  each  of  them, 
were  done  by  defendants  in  conspiracy  as 
aforesaid,  illegally,  maliciously,  and  without 
probable  cause,  and  to  the  damage  of  plain- 
tiff in  the  sum  of  five  thousand  dollars.  The 
plaintiff  flies  herewith,  and  malses  a  part 
hereof,  a  certified  copy  of  the  bankrupt  pro- 
ceedings of  plaintiff,  and  tbe  proceedings  on 
the  plaintiff's  writ  of  habeas  corpus,  and 
marks  them,  respectively.  Exhibits  'A'  and 
'B*.  Wherefore  plaintiff  prays  Judgment 
against  the  defendants  and  each  of  them  for 
the  sum  cf  five  thousand  dollars,  his  costs 
herein,  and  all  proper  relief." 

No  facts  are  averred  in  the  petition  show- 
ing that  the  Judgment  of  the  Meade  circuit 
court  or  the  attachment  issuing  on  it  was 
void.  It  must,  therefore,  be  presumed  tliat 
the  court  had  Jurisdiction  of  the  person  and 
the  subject-matter,  and  that  the  attachment 
was  regularly  Issued. 

The  action  Is  for  false  imprisonment.  The 
gist  of  the  action  is  the  unlawful  arrest 
However  malicious  the  motives  of  the  de- 
fendants may  have  been,  they  are  not  liable 
If  tbe  arrest  was  not  unlawfuL  12  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  739. 


The  only  ground  on  which  It  la  attempted 
to  show  that  the  arrest  was  unlawful  Is  the 
discharge  of  appellant  from  custody  by  the 
United  States  district  court  oa  the  habeas 
corpus  proceeding  against  tbe  Jailer  after  bis 
proceeding  in  bankruptcy.  Tbe  seventeenth 
section  of  the  present  bankruptcy  act  pro- 
vides as  follows:  "A  discharge  in  bankrupt- 
cy shall  release  a  bankrupt  from  all  of  his 
provable  debts,  except  such  as  (1)  are  due 
as  a  tax  levied  by  the  United  States,  the 
state,  county,  district  or  municipality  in 
whldi  be  resides;  i?)  are  Judgments  in  ac- 
tions for  frauds,  or  obtaining  property  by 
false  pretenses  or  false  representations,  or 
for  wilful  and  malicious  taijuries  to  the  per- 
son or  prcperty  of  another;  (3)  have  not  been 
duly  scheduled  In  time  for  proof  and  allow- 
ance, with  the  name  of  the  creditor  if  known 
to  the  bankrupt,  unless  such  creditor  had  no- 
tice or  actual  knowledge  of  the  proceedings 
In  bankruptcy;  or  (4)  were  created  by  the 
fraud,  embezzlement,  misappropriation,  or  de- 
falcation while  acting  as  an  officer  or  in  any 
fiduciary  capacity." 

It  will  be  observed  that  a  discharge  In 
bankruptcy  does  not  release  the  bankrupt 
from  all  debts.  The  exhibit  filed  with  the 
petition  shows  that  appellant  was  discharged 
from  all  his  debts  which  existed  on  February 
16,  1900,  "excepting  such  debts  as  are  by 
law  excepted  from  tbe  operation  of  discbarge 
in  bankruptcy."  It  is  not  averred  In  the  pe- 
tition that  the  debt  on  which  appellant  was 
arrested  was  such  as  he  might  be  discharged 
from  by  the  bankrupt  court,  nor  is  the  na- 
ture of  this  debt  stated  In  the  petition,  and 
there  is  an  entire  failure  to  state  the  pro- 
ceedings in  tbe  Meade  circuit  court  In  which 
the  Judgment  was  obtained  and  upon  which 
the  warrant  was  issued.  Tbe  allegation  that 
appellant  was  discharged  from  all  bis  debts, 
including  the  Judgment  in  controversy,  la  a 
conclusion  of  tbe  pleader.  The  facts  should 
have  been  stated  so  that  the  court  might  see 
that  this  was  the  legal  effect  of  the  dis- 
charge, for  the  discharge  is  general  In  its 
terms,  and  to  determine  its  effect  upon  any 
particular  debt  the  facts  as  to  that  debt 
must  appear.  This  not  being  shown  in  the 
petition,  it  does  not  appear  from  it  that  tbe 
discharge  In  bankruptcy  had  any  effect  npon 
the  Judgment  of  the  Meade  circuit  court  or 
the  power  of  that  court  to  enforce  its  writ 
A  writing  must  be  pleaded  according  to  Its 
tenor  or  substance.  The  petition  does  not 
set  up  the  discharge  in  either  mode.  If  it 
had  been  averred  that  by  the  discharge  In 
bankruptcy  ai)pellant  was  discharged  from 
all  bis  debts  In  existence  on  February  16, 
1900,  except  such  as  are  by  law  excepted 
from  the  operation  of  a  discharge  In  bank- 
ruptcy, and  that  thereby  he  was  discharged 
from  the  Judgment  in  contest  it  could  not 
be  doubted  that  tbe  averment  woidd  have 
been  Insufficient;  for  whether  the  discharge 
would  have  this  effect  would  be  dei>endent 
on  other  facts  not  shown  in  the  pleading. 
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The  aT«ment  that  by  the  discharge  appd- 
laat  was  dlacbarged  from  all  his  debts,  bi- 
clnding  the  Judgmeot,  la  no  better;  for  It 
amonntB  to  no  more  than  a  statement  that, 
«s  a  matter  of  law,  appellant  was  discharged 
from  the  lodgment  by  the  discharge  In  bank- 
ruptcy. The  proceeding  on  the  writ  of  ha- 
beas corpus  against  the  Jailer  does  not  con- 
clude appellees;  for  that  was  a  special  pro- 
ceedbig,  and  It  does  not  appear  from  the  pe- 
tition what  was  in  Issue  there,  or  what  was 
decided,  further  than  that  appellant  was  dis- 
charged from  custody.  The  decision  on  the 
writ  of  habeas  corpus  discharged  appellant 
from  custody,  but  it  did  not  terminate  the 
proceedings  In  the  Meade  drcoit  court  Its 
only  eCect,  so  far  as  appears,  was  to  release 
him  from  the  arrest  In  Bump,  Bankr.  pp. 
641,  642,  this  is  said:  "If  the  debt  was  cre- 
ated by  fraud,  the  bankrupt  will  not  be  re- 
leased from  arrest"  "The  bankrupt  should 
apply  in  the  first  instance  to  the  state  court 
for  that  will  avoid  a  conflict  of  jorisdlction." 
We  know  Judldally  that  April  24,  1900,  was 
the  second  day  of  the  April  term  of  the 
Meade  circuit  court  and  api>ellant  might 
have  applied  immediately  to  that  court  to 
discharge  him  from  the  custody  of  the  sher- 
iff by  pleading  his  discharge  In  bankruptcy, 
and  showing  that  the  debt  was  one  which 
was  covered  by  his  discharge.  The  court 
might  lawfully  proceed  with  Its  process  until 
the  bankruptcy  proceeding  was  properly 
pleaded. 
Judgment  affirmed. 

(Feb.  6, 1SQ2.) 

OUFFY,  O.  J.  I  cannot  concm-  In  the  ma- 
jority opinion  of  the  court  in  this  case,  and, 
deeming  the  questions  Involved  to  be  of  the 
atmost  ImpcH-tance,  I  have  determined  to  file 
this  dissenting  opinion.  The  .petition  in  this 
case  clearly  shows  that  fhe  appelant  had 
been  discharged  from  the  debt  mentioned 
therein  by  the  United  States  district  court 
for  the  district  of  Kentucky,  and  that  said 
Cact  was  known  to  the  appellees,  and  that 
after  having  such  knowledge,  they  malicious- 
ly, and  without  probable  cause,  procured  the 
arrest  and  commitment  to  Jail  of  the  appel- 
lant. The  statements  of  the  petition  clearly 
show,  not  only  wrong,  but  intentional  and 
malicious  prosecution,  and  an  attempt  con- 
trary to  law,  to  extort  money  from  the  plain- 
tiff by  illegal  proceedings  therein  stated. 
Sach  a  prosecution,  even  of  a  civil  suit  with- 
out probable  canse,  to  injure  and  worry  the 
plaintiff,  would  have  been  a  canse  of  action 
itself.  In  this  case  It  is  much  more  so,  be- 
cause the  prosecution  is  in  defiance  of  the 
judgment  of  a  court  having  jurisdiction  to 
discharge  the  appellant  from  axiy  and  all  lia- 
bility upon  the  debt  referred  to  in  the  peti- 
tion. 

The  constitution  of  the  United  States  pro- 
vides for  the  enactment  of  a  bankrupt  law. 
It  also  provides  that  the  laws  of  the  United 
States  made  In  pursuance  thereof  shall  be 


the  supreme  law  of  the  land,  and  tiie  judges 
in  every  state  shall  be  bound  thereby,  any- 
thing in  the  constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding.  The  peti- 
tion in  this  case  shows  clearly  that  the  debt 
referred  to  in  the  petition  was  embraced  in 
the  list  of  debts  In  the  schedule  filed  by  the 
appellant  In  the  federal  court  and  the  peti- 
tion shows  that  he  was  discharged  therefrom, 
and  it  was  wholly  tmnecessary  for  him  to 
aver  that  the  debt  In  question  was  a  debt  or 
demand  which  was  provable  in  bankruptcy, 
or  from  which  he  could  be  legally  discharged. 

There  is  no  force  in  the  suggestion  that 
the  discharge  in  bankruptcy  does  not  enu- 
merate the  debts  from  which  plaintiff  had 
been  discharged.  Such  a  paper  would  often 
be  unreasonably  long  and  voluminous,  if  it 
specified  all  the  debts  that  some  bankrupts 
owe,  and  from  which  they  are  discharged.  1 
presume  that  the  judgment  of  the  federal 
court  In  its  order  book  provides  that  he 
should  be  discharged  from  all  debts  men- 
tioned In  the  schedule  of  which  he  was  en- 
titled to  be  discharged.  Moreover,  I  take  the 
law  to  be  that  inasmuch  as  the  district  court 
had  Jurisdiction  to  determine  as  to  the  dis- 
charge of  the  debtor,  a  dischatge  from  a 
debt  even  If  erroneous  in  point  of  law,  is 
still  a  valid  and  binding  judgment  ux>on  the 
creditors,  debtors,  and  all  officials  until  the 
same  has  been  annulled  or  set  aside,  as  pro- 
vided by  law.  The  case  Is  not  at  all  sim- 
ilar to  a  suit  against  a  bankrupt  seeking  to 
recover  a  judgment  because  In  such  a  case 
he  could  plead  his  discharge  in  bankruptcy, 
and  it  must  be  presumed  that  the  court 
would  sustain  his  plea;  but  it  may  well  be 
questioned  whether  a  creditor,  who  knew  tiie 
bankrupt  had  been  discharged  from  the  debt 
would  not  be  liable  to  a  suit  for  an  attempt 
to  coerce  said  debt  by  legal  proceedings. 

In  this  case  it  appears  that  some  time  be- 
fore the  appellant  was  discharged  from  the 
debt  in  question  the  plaintiffs  in  the  judg- 
ment had  obtained  an  order  for  some  kind 
of  an  attachment  or  warrant  of  arrest  and 
that  the  federal  court  interfered,  and  pre- 
vented the  imprisonment  of  defendant  until 
the  determination  of  the  bankruptcy  proceed- 
ings, and  afterwards,  as  before  stated,  dis- 
charged the  defendant  from  all  liability  on 
account  of  such  judgment  debt  and,  after 
all  of  this  had  taken  place,  the  party  went 
to  the  clerk  of  the  court  aud  obtained  a 
writ  and  caused  the  sheriff  to  arrest  and  im- 
prison the  api>ellant  and,  aside  from  the 
mortification  and  humiliation,  he  had  to  go 
to  the  trouble  and  expense  of  obtaining  a 
writ  of  habeas  corpus  from  said  district  court 
in  order  to  be  released  from  the  Jail,  and 
that  judgment  showed  conclusively  that  he 
had  been  discharged  from  all  liability.  So 
we  are  face  to  face  with  the  question  as  to 
whether  or  not  parties,  officials,  creditors,  or 
attorneys  are  at  liberty  to  disregard  judg- 
ments of  the  district  courts  of  the  United 
States  in  resi>ect  to  matters  of  which  said 
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court  Iiaa  mOooMed  Jnrlsdictkm.  It  would 
Be«m  from  tbe  majority  opinion  of  die  court 
that  the  circuit  court  of  Heade  county  would 
have  a  right  to  disregard  the  solemn  Judg- 
ment of  the  United  States  district  couit  In 
respect  to  the  matter  in  queatioo,  and  to  Im- 
prison Indefinitely  the  appellant,  if  be  did 
not  pay  the  Judgment  In  question.  Surely 
this  cannot  be  the  law.  I  tal<e  it,  however, 
that,  if  such  he  the  law,  tbe  Meade  circuit 
court  can  at  any  time  order  tbe  arrest  of 
appellant,  and,  if  the  district  court  again  dis- 
charge him  upon  writ  of  habeas  corpus,  as 
soon  as  be  Is  out  of  the  actual  custody  of 
the  district  appelleea  may  again  arrest  him 
and  commit  him  to  tbe  Meade  county  JalL 
Such  an  absurd  state  of  aifalrs  surely  can- 
not be  legal,  under  our  form  of  government 
I  conclude,  therefore,  that  the  petition  stated 
a  cause  of  action;  that,  if  the  statements 
are  not  true,  the  only  way  to  test  that  Is  by 
answer.  Tbe  Jurisdiction  of  the  federal  court 
cannot,  as  I  think,  be  disregarded  in  the  man- 
ner shown  to  bave  been  done  in  this  case, 
nor  do  I  think  that  the  court  of  Meade  coun- 
ty can  reverse  the  Judgment  of  the  district 
court,  nor  lawfully  disregard  the  same. 

For  the  reasons  Indicated,  I  respectfully 
dissent  from  tbe  majority  opinion  of  the 
court 

O'REAR,  J.  (disaentlns^.  The  record  dis- 
closes that  the  debt  upon  which  at>pellant 
was  arrested  was  provable  against  tbe  bank- 
rupt and  from  wblch  he  could  have  been 
and  was  discharged.  I  rather  incline  to  tbe 
opinion  tbat  the  United  States  district  court 
has  tbe  Jmrladlctlon,  by  writ  of  habeas  cor- 
pus or  other  appropriate  process,  to  enforce 
its  Judgment  Such  seems  to  me  the  inher- 
ent power  of  all  superior  courts.  It  further 
appears  that  tbe  parties  to  this  suit  litigated 
before  the  federal  court  in  tbe  bankrupt  pro- 
ceedings tbe  question  of  apx>ellant's  right  to 
be  discharged  from  this  debt  The  federal 
court  decided  the  controversy  hi  favor  of  ap- 
pellant I  do  not  believe  appellees  were 
thereafter  at  liberty  to  disregard  that  Judg- 
ment and,  for  the  purpose  of  maliciously  an- 
noying appellant  to  treat  it  as  void. 


OAMPBKLL  COUNTY  et  al.  t.  NEWPORT 
&  O.  BRIDGE  CO.  (two  cases).  SAME  v. 
IjOUISVILLK  &  N.  R.  CO.  SAME  T. 
MAYSVILi/B  &  B.  S.  R.  CO.i 

(Court  of  Appeals  of  Kentucky.    Feb.  6,  1902.) 

TAXATION  OP  RAILROAD  BRIDGES— ACTION  TO 
RECOVEHl  COUNTY  TAXES— PERSON  AUTHOR- 
IZED TO  SUE— STATUTE  PROVIDING  FOR  UN- 
EQUAL TAXATION— REPEAL  BY  CONSTITU- 
TION. 

1.  A  Statute  authorizing  au  action  to  recover 
taxes  due  "from  any  railroad  company"  applies 
to  taxes  due  from  a  railroad  bridge  company. 

2.  Under  Ky.  St.  i  4101,  providing  that  taxes 
due  from  any  railroad  company  to  "any  conn- 

■  Reported  by  Edward  'W.Hliiea,Esq.,ot  Um  FraBk> 
tort  bur,  and  formerly  state  reporter. 


ty,  city,  incorporated  town  or  taxing  distriot 
may  be  recovered  by  the  officer  authorized  to 
receive  the  same  by  action  in  tbe  name  of  the 
commonwealth,"  a  collector  of  delinquent  tax- 
es, appointed  by  the  fiscal  court,  with  power  to- 
receive  and  receipt  for  such  taxes  in  me  name 
of  the  county,  was  authorized  to  sue  in  tbe 
name  of  the  commonwealth,  for  the  use  of  tbe 
county,  to  recover  delinqueoit  taxes  due  from 
a  railroad  company  or  railroad  bridge  company, 
especially  as  tbe  sheriff  in  office  when  tbe  taxes 
became  due  had  gone  out  of  office,  and  bad 
been  acquitted  by  his  settlement  with  the 
county. 

3.  Act  April  17,  1882,  creating  a  court-house 
district  in  Campbell  county,  and  exempting 
property  In  that  district  from  taxation  for  cer- 
tain county  purposes,  and  tbe  amendment  of 
1880  thereto,  are  inconsistent  with  the  provi- 
sions of  the  present  constitution  forbidding  ex- 
empdons  from  taxation,  and  requiring  uniform- 
ity of  taxation,  and  were,  therefore,  repealed, 
either  by  tbat  instrument  at  once  upon  its- 
adoption,  or  by  the  general  reveuue  law  of  No- 
vember ll,  IWZ,  providing  for  equality  of  tax- 
ation, except  to  the  extent  that  such  acts  au- 
thorize the  commissioners  to  levy  a  tax  to  pay- 
off the  outstanding  court-bouse  bonds. 

Appeals  from  circuit  court  Campbell  coun- 
ty. 

'*To  be  oflaclally  reported." 

Actions  by  Campbell  county  and  others 
against  the  Newport  &  Cincinnati  Bridge 
Company  and  others  to  recover  taxes. '  Judg- 
ments for  defendants,  and  plaintUto  appeaU 
Reversed. 

C.  L.  Raison,  Jr.,  for  appellants.  G.  J.  it- 
W.  W.  Helm,  for  appellee  Newport  &  C. 
Bridge  Co.  L.  J.  Crawford,  for  appellee- 
Maysville  &  B.  S.  R.  Co.  Wrlj^t  &  Ander- 
son and  Edward  W.  Hines,  for  appellee 
Louisville  &  N.  B.  Co. 

WHITB,  J.  These  actions,  behig  all  for 
taxes,  and  involving  the  same  questions  of 
law,  are,  by  consent  heard  together.  Tbe 
case  first  above,  against  tbe  Newport  &  Oln- 
dnnatl  Bridge '  Company,  is  for  taxes  -on- 
property  assessed  by  the  county  assessor- 
being  Its  bridge  and  certain  lots  in  tbe  city 
of  Newport— for  the  years  1802,  1883,  18&1, 
and  1895.  Tbe  second-styled  case,  against 
the  LoulsvlUe  &  Nashville  Railroad  Com- 
pany, is  for  tax  on  its  property  as  assessed 
by  the  railroad  commisaion  for  the  years 
1892,  1893,  1894,  and  1895.  The  same  as  to 
tiie  case  against  the  Maysville  &  Big  Sandy 
Railroad  Company.  The  case  last  set  out  Is- 
against  the  Newport  &  Cincinnati  Bridge 
Company,  for  taxes  on  its  franchise  as  as- 
sessed by  tbe  state  board  of  valuation  and 
assessment  for  tbe  years  1893,  1894,  1895, 
and  1806.  The  last-named  action  is  brought 
in  the  name  of  Campbell  county  and  the 
commonwealth  of  Kentucky  for  the  use  of 
Campbell  county;  and,  a  special  demurrer 
as  to  the  right  and  power  of  the  named 
plaintiffs  to  sue  being  sustained,  an  amend- 
ment was  filed,  adding  as  plaintiffs  the  fiscal 
court  of  Campbell  county  and  C.  L.  Raison, 
Jr.,  official  collecttH'  of  the  fiscal  court  for 
tbe  use  of  Campbell  county.  In  tbe  other 
tbree  cases  the  plaintiffs  are  Campbell  coon- 
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ty,  G.  L.  Balson,  Jr.,  official  collector  of 
taxes,  and  tbe  commonwealth  of  Kentucky, 
for  tbe  use  of  Campbell  county.  Tbe  peti- 
tions state  tbe  fact  of  tbe  levy  and  tbe  tax 
rate,  tbe  regular  assessment  of  tbe  property 
by  tbe  proper  autbority  for  eacb.  of  tbe  dif- 
ferent years,  and  tbat  tbe  taxes  due  bad  not 
been  paid.  In  tbe  several  amendments  filed 
to  tbe  petitions  tbe  pleader  anticipated  tbe 
probable  defense  of  appellees,  and  pleaded 
tbat  tbelr  contention  was  and  is  tbat  their 
property  was  and  is  exempt  from  taxation  in 
Campbell  county,  or,  rather,  by  Campbell 
county,  by  reason  of  tbe  provisions  of  an  act 
of  April  17,  1882,  as  amended  by  tbe  acts 
of  llarcb  13.  188C,  and  March  16,  1898,  con- 
cerning tbe  court-house  district  in  Campbell 
county.  Appellants  then  pleaded  tbat  said 
acts.  In  BO  far  as  an  exemption  from  taxa- 
tion is  given  or  attempted  to  be  given,  are 
unconstitutional  and  void,  and  pleaded  tbat 
appellees  are  not  exempted  from  taxation 
by  Campbell  county.  To  these  several  peti- 
tions as  amended  the  court  sustained  a  spe- 
cial demurrer  to  tbe  right  to  maintain  the 
action,  as  well  as  a  general  demurrer  to  tbe 
right  to  recover,  and  dismissed  tbe  actions. 
From  that  Judgment  these  appeals  are  prose- 
cuted. 

The  questions  that  are  presented  for  our 
consideration  are  (1)  the  right  of  tbe  county, 
either  by  itself,  by  its  fiscal  court,  by  tbe 
commonwealth,  or  by  tbe  back-tax  collector 
appointed  by  the  fiscal  court,  for  the  use  and 
benefit  of  the  county,  to  maintain  an  action 
for  taxes  due  it;  and  (2)  tbe  constitutional- 
ity of  the  several  acts  of  tbe  legislature  ex- 
empting property  from  taxation  by  the  coun- 
ty of  Campbell  where  It  is  situated  within 
the  taxing  distriot  created  by  tbe  act  of 
1882.  These  questions  we  will  discuss  in 
tbelr  order. 

It  Is  insisted  by  appelant  tbat  by  section 
4021,  Ky.  St,  anthority  and  power  are  given 
to  the  county  to  sue  for  taxes  due.  The  sec- 
tion reads:  "Tbe  commonwealth,  and  each 
county.  Incorporated  city,  town  and  taxing 
district,  shall  have  a  lien  on  the  property 
assessed  for  tbe  taxes  due  them  respective- 
ly, which  shall  not  be  defeated  by  gift,  de- 
vise, sale,  alienation,  or  any  means  what- 
ever, unless  tbe  gift,  devise,  sale  or  allena- 
tloD  shall  have  been  made  for  more  than 
Ave  years  before  tbe  institution  of  proceed- 
ings to  enforce  the  lien,  and  nothing  shall  be 
exempt  frrom  levy  and  sale  for  taxes  and 
costs  incident  to  tbe  sale,"  etc.  It  is  also 
contended  that  by  section  4101,  Ky.  St.,  au- 
tbority to  sue  tor  taxes  is  expressly  con- 
feired.  Tbat  section  reads:  "Taxes,  penal- 
ties and  interest  due  the  commonwealth 
from  any  railroad  company  may  be  recov- 
ered by  tbe  auditor  of  public  accounts,  by 
action  in  tbe  name  of  tbe  commonwealth,  in 
tbe  Franklin  circuit  court;  and  tliose  due 
any  county,  city.  Incorporated  town  or  tax- 
ing district  may  be  recovered  by  the  officer 
auUtorized  to  receive  same,  by  action  in  tbe 


name  of  tbe  commonwealth  In  any  eonrt  of 
competent  Jurisdiction."  It  will  be  noticed 
tbat  this  section  4104  applies  to  railroads 
alone,  by  Its  term.  However,  in  the  case  of 
Henderson  Bridge  Co.  v.  City  of  Henderson, 
90  Ky.  498,  14  S.  W.  498,  it  was  held  that 
this  section  applied  also  to  railroad  bridges. 
This  ruling  was  recently  followed  In  Louls- 
vUle  Bridge  Co.  v.  City  of  Loulsviul  (Ky.; 
decided  Dec.  19,  1001)  05  S.  W.  815. 

It  is  Insisted  by  i4>pellee  railroad  compa- 
nies tbat  while  actions  can  be  maintained 
against  them  for  unpaid  taxes  in  the  name 
of  the  commonwealth  for  tbe  use  of  tbe 
county,  authority  to  Institute  such  actions 
lies  only  In  the  sberltC,  and  that  as  it  affir- 
matively appears  here  that  the  action  is  In- 
stituted by  G.  L.  Raison,  Jr.,  wbo  is  not  the 
sherlfT  of  Campbell  county,  the  action  could 
not  be  maintained.  In  tbe  language  of  tbe 
section,  the  officer  authorized  to  receive  tbe 
taxes  may,  by  action  In  the  name  of  tbe 
commonwealth,  recover  tbe  taxes.  The  pe- 
tition herein  shows  that  Raison  was  an  of- 
ficer of  the  fiscal  court  of  Campbdl  ceonty 
authorized  to  receive  these  taxes,  and  to- 
receipt  therefor  in  the  name  of  tbe  county: 
and  it  further  appears  that  the  sheriff  hi  of- 
fice whoi  tbe  taxes  were  due  bad  gone  out 
of  office,  and  had  been  acquitted  by  bis  set- 
tlement with  tbe  county,  and  therefore  be 
had  no  right  power,  or  authority  to  receive 
these  taxes.  As  they  were  taxes  due  the 
county  prior  to  tbe  term  of  office  of  tbe  in- 
cumbent sberiflT,  the  fiscal  court  might  or 
not  In  tbelr  discretion,  have  certified  tbese 
taxes  to  tbe  then  sheriff  or  collector  of  cur- 
rent taxes.  If  the  fiscal  court  desired,  it  bad 
a  right  to  appoint  a  collector  of  past-doe 
and  delinquent  taxes;  and  such  appointee 
was  the  officer  authorized  to  receive  such 
taxes,  and  might  under  section  4104,  re- 
cover same  by  action  in  tbe  name  of  the 
commonwealtli  for  tbe  use  of  tbe  county. 
However,  in  the  case  of  liouisville  Bridge 
Co.  v.  City  of  Louisville,  supra,  this  court 
held  tbat  under  section  4021  thwe  was  au- 
tbority given  to  sue  for  taxes,  so  far  as  the 
city  of  Louisville  was  concerned.  Under  tbe 
provisions  of  tbe  section,  the  county  and 
taxing  district  are  placed  on  tbe  same  foot- 
ing as  tbe  city.  We  conclude,  therefore,  tbat 
appellant  bad  autbority  to  maintain  tbe  ac- 
tions for  tbese  taxes  by  reason  of  the  sec- 
tions of  tbe  statute  quoted.  T%  is  court  ex- 
pressly so  held  In  tbe  Lonlarille  Bridge  Case, 
after  a  careful  review  of  the  authorities; 
recognizing  tbe  general  rule  that  no  action  for 
taxes  could  be  maintained  witliont  legislative 
autbority,  and  then  deciding  that  tbese  arts 
conferred  tbe  necessary  autbority.  It  would 
follow,  therefore,  tbat  tbe  special  demurrer 
should  have  been  overruled. 

Tbe  questlMi  as  to  tbe  validity  of  tbe  ex- 
emption granted  by  tbe  court-bouse  district 
acts  might  have  been  left  to  a  demurrer  to 
an  answer  pleading  such  exemption  or  im- 
munity;   but  as  tbe  validity  of  tbe  several 
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acts  was  questioned  In  the  several  petitions, 
and  a  demurrer  thereto  sustained,  the  ques- 
tion Is  fairly  presented.  Section  6  of  the 
act  of  April  17,  1882,  provides:  "The  cltl- 
cens  living  within  the  district  above  descrltt- 
ed  shall  hereafter  be  exempt  from  the  pay- 
ment of  a  poll  tax,  and  the  property  within 
said  district  shall  be  exempt  from  all  taxa- 
tion except  for  state  revenue,  for  county 
roads,  for  taking  care  of  the  poor,  court 
and  jaU  expenses,  and  the  Higliland  dis- 
trict, and  the  cities  of  Newport  and  Dayton 
and  the  town  of  Bellevue,  for  the  purposes 
now  authorized  by  law."  2  Acts  1881-82,  p. 
S71.  By  the  amendment  of  1886  the  court- 
house district,  through  its  commissioners, 
was  authorized  to  levy  taxes  to  pay  a  portion 
of  the  salaries  of  the  county  officera,  and  for 
maintaining  the  court  house  built  in  New- 
port. By  an  act  of  1898,  section  6,  supra,  of 
the  act  of  1882,  was  expressly  repealed,  as 
also  so  much  of  the  act  of  1886  as  authorized 
a  levy  of  taxes  to  pay  for  court-house  mainte- 
nance and  to  pay  portion  of  the  salary  of  the 
county  officers.  There  is  no  question  as  to  the 
constitutionality  of  the  act  of  1882,  and  the 
amendment  of  1886,  under  the  constitution 
prior  to  that  adopted  September  28,  1801. 
But  It  Is  Insisted  that  by  the  present  consti- 
tution the  act  of  1882  and  the  amendment 
of  1886  were  repealed,  because  In  direct  con- 
flict therewith.  Section  171  of  the  constitu- 
tion reads:  "Taxes  shall  be  levied  and  col- 
lected for  public  purposes  mily.  They  shall 
be  uniform  upon  all  property  subject  to  tax- 
ation within  the  territorial  limits  of  the  au- 
thority levying  the  tax;  and  all  taxes  shall 
be  levied  and  collected  by  general  laws." 
Section  170,  after  naming  property  exempt 
from  taxation,  j^^vldes,  "and  all  laws  ex- 
empting or  commuting  pr<^)erty  from  taxa- 
tion other  than  the  property  above  men- 
tioned shall  be  void."  Section  176  reads: 
"The  power  to  tax  property  shall  not  be  sur- 
rendered or  suspended  by  any  contract  or 
grant  to  which  the  commonwealth  shall  be 
a  party."  The  schedule  to  the  constitution 
provides:  "The  provisions  of  all  laws  which 
are  inconsistent  with  this  constitution,  shall 
cease  upon  its  adoption,  except  that  all  laws 
which  are  inconsistent  with  such  provisions 
as  require  legislation  to  enforce  them  shall 
remain  in  force  until  such  legislation  is  had, 
Init  not  longer  than  six  years  after  the 
adoption  of  this  constitution,  unless  sooner 
amended  or  repealed  by  the  general  assem- 
bly." It  is  perfectly  clear  that  if  the  act  of 
18S2,  even  as  amended  by  the  act  of  1886, 
is  in  force,  taxation  throughout  Campbell 
county  will  not  be  equal  and  uniform  under 
the  authority  of  the  levy  made  by  £be  fiscal 
court  The  fiscal  court  could  only  levy  taxes 
on  property  within  the  court-house  district 
for  certain  named  purposes, — viz.,  for  coun- 
ty roads,  for  the  poor,  and  for  the  court  and 
Jail  exp«ises, — ^under  that  act,  while  in  the 
other  part  of  the  county,  outside  that  dis- 
trict, the  taxes  could  be  levied  for  all  coun- 


ty purposes.  This  was  unequal  taxation. 
Again,  the  exemption  accorded  to  persons  and 
property  within  the  court-house  district  is 
within  the  express  prohibition  of  the  constltu- 
tJon.  By  the  schedule  of  the  constitution 
quoted,  it  is  clear  that  the  Inconsistent  law 
was  repealed  by  the  constitution  itself;  and, 
by  the  clear  meaning  of  the  constitution, 
there  could  be  no  law  in  force  longer  than 
six  years  If  the  law  was  inconsistent  with 
the  provisions  of  the  constitution,  and  such  as 
could  be  altered,  amended,  or  repealed.  As 
the  original  act  was  passed  in  1882,  it  was 
subject  to  repeal,  alteration,  or  amendment, 
unless  such  change  or  repeal  would  change 
the  obligation  of  a  contract  lawfully  made 
thereunder.  The  question  then  presented  is 
whether  the  repeal  toolc  place  on  the  adop- 
tion of  the  constitution  itself,  on  September 
28,  1891,  or  whether  it  was  within  the  six- 
year  period,  and  was  repealed  In  1887.  Tlie 
language  of  the  schedule  is  that  all  Incon- 
sistent laws  shall  cease  upon  the  adoption, 
except  that  laws  that  are  inconsistent  with 
some  provision  of  the  constitution  that  re- 
quires legislation  to  «iforce,  or.  In  other 
words,  inconsistent  with  some  provision  of 
the  constitution  that  is  not  self-executing, 
may  remain  till  the  necessary  legislation  giv- 
ing force  to  the  constitution  is  provided.  In 
the  case  here  the  provision  of  the  constitu- 
tion prohibiting  exemption  from  taxation  is 
self-executing.  That  requiring  uniform  tax- 
ation may  not  have  been  self-executing  (a 
question  unnecessary  to  be  determined);  but 
If  not  self -executing,  the  necessary  legislation 
was  passed  by  the  general  revenue  act  of 
November  11,  1892,  under  which  the  taxes 
here  claimed  were  assessed  and  levied.  So 
that  if  legislation  was  necessary  to  give 
force  to  section  171,  providing  for  equal 
taxation  throughout  the  territorial  limits 
levying  the  tax,  that  legislation  was  had  in 
November,  1892.  In  our  opinion,  therefore, 
the  whole  of  the  act  of  1882  and  the  amenda- 
tory act  of  1886,  except  that  part  rdating 
to  levying  the  tax  necessary  to  pay  off  the 
outstanding  court-house  bonds  of  that  dis- 
trict and  the  powers  and  duties  of  the  com- 
missioners to  that  end  alone,  was  rQ)ealed, 
if  not  by  the  constitution  itself,  by  the  pas- 
sage of  the  general  revenue  act  of  Novem- 
l>ec  11,  1892.  It  there  were  outstanding 
bonds  executed  by  the  court-house  district  to 
pay  for  the  building,  the  power  would  re- 
main in  the  commissioners,  under  the  act 
to  provide  for  their  payment  and  for  that 
purpose  alone  the  act  remained  in  force.  If 
no  such  bonds  or  obligations  existed,  or 
when  such  obligations  have  been  satisfied, 
the  foimdatlon  upon  which  the  act  stands 
to  prevfflit  repeal  by  the  constitution  and 
the  act  of  1892— that  of  contract— wUl  be 
talcen  away,  and  the  act  vlQ  stand  repeal- 
ed in  toto. 

We  therefore  hold  that  there  remains  in 
force  of  the  three  acts  of  1882,  1886,  and 
1892  only  so  much  thereof  as  authorizes  the 
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commlsslonera  to  levy  a  tax,  vrltbln  the  lim- 
its tbereln  pTorided,  for  the  purpose  of  pay- 
ing off  the  bonds  executed  and  outstanding, 
and  given  for  the  purpose  of  meeting  the 
court  bouse  in  Newport,  and  when  that  pur- 
X)ose  shall  hare  been  fully  met,  and  the  ob- 
ligation arising  thereby  shall  have  been  dis- 
charged, the  act  will  cease  to  have  force  and 
Titallty.  It  therefore  follows  that  the  pe- 
tition Is  sufficient,  and  the  general  demurrer 
thereto  should  have  been  overruled. 

For  the  reasons  Indicated,  the  judgments 
nre  each  reversed,  and  causes  remanded  for 
further  proceedings  In  each  consistent  here- 
with. 


PRICE'S  ADM'X  et  al.  v.  PEIOB'S  ADM'X.* 
(Court  of  Appeals  of  Kentucky.    Feb.  6,  1902.) 

CONSTRUCTION  OS"  CONTRACT— SATISFACTION 
OF  0BBT— AGRBBMKNT  TO  ACCBa»T  ANNUITY 
—USURY— SUFFICIENCY  OF  CONSIDERATION- 
INADEQUACY  OF  CONSIDERATION— BVIDBNCa 
OP  FRAUD— STATUTE  OF  LIMITATIONS-PART 
PAYMENT. 

1.  Where  S.  executed  to  D.,  his  brother,  a 
writing  prumiglug  to  pay  to  D.  $62.50  "everv 
three  months  during  his  natural  life,"  which 
was  recited  as  "bemg  the  interest  on  $4,000 
which  I  owe  him,"  and  D.  at  the  same  time 
executed  to  8.  a  receipt  for  "all  demands  to 
this  date,  except  $02.50  to  be  paid  every  three 
months  during  my  life,  it  being  the  interest  on 
fl.OOO  which  he  owes  me,  and  which  he  Is  to 
bare  at  my  death,"  the  two  writings,  which 
are  to  be  construed  together,  import  that  S. 
St  that  date  owed  D.  $4,000,  and  that  D.  re- 
leased him  from  this  debt  in  consideration  of 
the  quarterly  payments  which  he  agreed  to 
make. 

2.  The  contract,  being,  in  substance,  an  un- 
dertaking to  pay  an  annuity  of  $250  a  year  in 
quarterly  installments  in  consideration  of  the 
release  of  a  debt  of  $4,000,  was  not  usurious, 
the  payment  not  being  made  for  the  use  of, 
or  the  forbearance  to  collect,  money,  but  in 
cousideration  of  the  satisfaction  of  the  debt. 

3.  Under  Ky.  St.  $  472,  authorizing  the  real 
consideration  of  a  writing  to  be  shown,  the 
(act  that  the  agreement  was  made  in  compro- 
mise of  matters  of  difference  and  dispute  be- 
tween the  parties  may  be  shown  by  extrinsic 
evidence. 

4.  As  the  annuity  amounted  to  more  than 
legal  interest,  and  was  to  be  paid  (quarterly, 
the  contract  was  supported  by  a  suflftcient  con- 
sideration; a  valuable  consideration,  however 
small,  being  sufficient  to  8upi>ort  a  .contract. 

5.  AVhether  the  consideration  is  so  inade- 
quate as  to  suggest  fraud  cannot  be  consid- 
ered upon  demurrer,  but  only  upon  a  plea  of 
fraud. 

6.  If  the  contract  was  invalid,  the  payee 
was  never  bound  thereby,  and  might  have  sued 
for  his  debt  at  once;  and  therefore  an  action 
to  recover  the  debt,  brought  more  than  16 
years  thereafter.  Is  barred  by  the  statute  of 
limitations. 

7.  The  payments  of  the  annuity  do  not  take 
the  case  out  of  the  statute,  as  they  were  not 
made  in  part  payment  of  the  original  debt,  and 
cannot,  therefore,  be  regarded  aa  an  acknowl- 
edgment that  it  was  due. 

Paynter,  J.,  dissenting. 

"To  be  officially  reported." 
Petition  for  rehearing.    Denied. 
For  former  report,  see  64  S.  W.  740, 

■Reported  b7  Edward  W.  HInes,  Esq.,  o(  th*  Frank- 
fort bar.  and  formerly  state  reporter. 
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Morton  &  Damall,  for  appellants.  John 
B.  James,  Geo.  S.  ^anklln,  and  W.  B.  Pryor, 
for  appdlee. 

HOBSON,  J.  A  bare  promise,  without  con- 
sideration, by  a  creditor,  to  give  his  debt  to 
hla  debtor  at  bis  death,  is  mienforceable. 
Knott's  Adm'r  v.  Hogan,  4  Mete.  99.  But 
If  a  creditor  holding  a  debt  of  $4,000  should 
agree  with  the  debtor  to  release  the  debt 
for  an  annuity  of  $500  a  year  as  long  as  he 
lived,  the  agreement  would  be  valid;  for  a 
different  obligation  would  be  created,  which 
would  take  the  place  of  the  original  one. 
The  question  to  be  determined  in  this  case 
Is,  to  which  of  these  classes  does  It  belong? 
The  writings,  executed  at  the  same  time, 
and  to  be  read  together,  are  as  follows: 
"One  day  after  date  I  promise  to  pay  to  D, 
L,  Price,  or  order,  sixty-two  and  ■Vioo  dol- 
lars every  three  months  during  his  natural 
life.  It  being  the  Interest  on  four  thousand 
dollars  which  I  owe  him.  S.  Price."  "Re- 
ceived of  S.  Price  all  demands  to  this  date, 
except  sixty-two  dollars  and  fifty  cents  to 
be  paid  every  three  months  dmrlng  my  life. 
It  being  the  interest  on  four  thousand  dollars 
which  he  owes  me,  and  which  he  is  to  have 
at  my  death.  D.  L.  Price."  These  writings 
are  inartificlally  drawn,  and  In  construing 
them  the  court  must  give  proper  effect  to 
each  clause,  so  that  the  real  Intention  of  the 
parties  will  be  regarded.  The  substance  of 
them  taken  together  Is  this:  S.  Price  agrees 
to  pay  D.  L.  Price  $62.50  every  three  months 
during  his  life,  and  In  consideration  of  this 
D.  L.  Price  acquits  him  of  all  demands.  It 
will  be  observed  that  the  writing  signed  by 
S.  Price  does  not  obligate  him  to  pay  any- 
thing except  the  quarterly  sums  of  $62.50, 
and  that  he  was  not  intended  to  be  bound 
for  anything  further  is  shown  by  the  fact 
that  no  note  was  taken  from  him  for  the 
$4,000,  although  the  parties  lived  for  some- 
thing like  20  years  after  the  transaction.  It 
Is  true  that  In  the  writing  signed  by  S.  Price 
these  words  are  used  at  its  conclusion:  "It 
being  the  Interest  on  $4,000  which  I  owe 
him,"  and  the  writing  signed  by  D.  Ii.  Price 
concludes  with  these  words:  "It  being  the 
Into^est  on  $4,000  which  he  owes  me,  and 
which  he  Is  to  have  at  my  death."  But  the 
latter  writing  begins  with  the  words,  "Re- 
ceived of  8.  Price  all  demands  to  this  date." 
There  Is  no  necessary  inconsistency  between 
these  clauses,  and  that  construction  of  the 
Instrument  Is  to  be  preferred  which  does  not 
make  them  conflict  Taking  all  the  clauses 
together,  the  fair  meaning  of  the  whole  of 
the  two  papers  Is  that  8.  Price  at  that  date 
owed  D.  L.  Price  $4,000,  and  that  D.  L.  Price 
released  him  from  this  debt  In  consideration 
of  the  quarterly  payments  which  he  agreed 
to  make.  The  concluding  words  of  the  ladt 
writing,  "which  he  U  to  have  at  my  death," 
were  intended  by  the  parties  to  express  the 
idea  that  the  quarterly  payments  were  to  be 
made^  as  long  as  D.  L.  Price  lived,  on  account* 
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of  the  debt,  but  that  at  hie  death  all  obliga- 
tion Bbould  cease.  Unless  we  adopt  tbls  con- 
Btructlon,  we  must  reject  altogethe'"  tbe 
words  In  the  second  writing,  "Received  of 
S.  Price  all  (temande  to  this  date,"  which  nec- 
esaarlly  Import  aa  acquittance  in  prtesentl; 
and  alao  give  n»  force  to  the  fact  that  S. 
Price  obligated  hlmaelf  for  the  payment  of 
nothing  except  the  quarterly  Installments. 

Such  being  tiie  construction  of  the  con- 
tract, is  it  valid?  It  is,  in  substance,  an  un- 
dertaking of  S.  Price  to  pay  D.  L.  Price  an 
^  annuity  of  $260  a  year  in  quarterly  install- 
mmts  la  consideratk>D  of  the  release  of  the 
debt  of  91,000  due  by  hint.  The  contract  to 
pay  the  annuity  was  not  one  for  the  use  or 
forbearance  of  money.  The  annuity  was  not 
Itaid  tor  the  use  of  the  money,  or  for  for- 
bearance of  D.  L.  Price  to  collect  it  The  oon- 
slderation  of  the  payment  of  the  annuity 
was  the  satisfaction  of  the  debt  No  qu«s> 
tion  of  usnry,  therefore,  arises.  If  the  agree- 
ment was  made  in  c(»npr<Mnise  of  matters 
of  dlffereoce  and  dispute  between  the  two 
bcotheca,  this  was  a  sufficient  consideration: 
and  by  section  472.  Ky.  St,  the  real  consid- 
eration of  a  writing  may  be  shown.  But  In- 
dependently of  the  question  of  compromise 
of  disputed  matters  alleged  In  the  answer, 
the  papers  on  their  face  show  a  sufficient 
consideratioo.  The  legal  Interest  on  f4,000 
was  $240  a  year.  By  the  contract  D.  L.  Price 
secured  $260,  payable  quarterly.  This  was 
more  than  the  interest  on  the  money,  and, 
as  the  payments  were  to  be  made  as  long 
as  he  lived,  constituted  a  sufficient  consider- 
ation to  uphold  the  contract  The  rule  is 
clear  that  a  valuable  conaidecation,  however 
small,  is  sufficient  to  arustain  a  contract 
Tbaa,  in  Bishop  on  Contracts,  after  referring 
to  this  rule,  the  leanusd  author  says,  in  sec- 
tion 41:  "Hence  In  rea«on,  and,  it  is  be- 
lieved, substnutiaily  on  the  authorities,  the 
consldei-atloB  altould  be  sometblBg  to  which 
n  Jury  can  attach  pecuniary  value:  tidough, 
like  the  value  of  a  thlag  stoleat  in  larceny, 
it  may  be  lea*  tbaa  the  saialleat  coin  or  d«- 
nanUnaftleA  known  to  the  law."  Further  on, 
in  section  46,  he  says:  "Yet  Inadefuacy  of 
value  may  be  strong  evidence  of  fraud, 
should  that  queatloo.  be  raised;  or  it  may 
suggest  fraud,  and  in  a  gross  case  it  may 
be  tlte  eontrolUng  elreumstance  in  estaMlsfa- 
Ing  the  fraud."  Whetbor  the  conaideratioB 
for  this  contract  between  two  brothers,  sito- 
ated  aa  they  were,  is  eo  inadequate  as  to 
suggest  fraud,  cannot  be  coasldered  upon 
demurrer.  To  rnise  this  question,  fraud 
must  be  pleaded,  and  thea  all  the  facta  at- 
tending tbe  exectttlon  of  the  contract  may 
be  shown.  But  wa  tbe  face  of  tiie  papen 
the  payee  got  something  of  sidtstantlal  val- 
ue, which  was  mere  than  the  interest  on  his 
moaey,  and  the  oonsideration  thus  appear- 
ing is  sufficient  to  uphold  tbe  contract  on  its 
facBL  If  the  contract  was  based  on  a  suffi- 
cient consideretion,  then  the  payee  was 
beuiid   by  it,   and  he  cannot  recover  the 


$4,000  contrary  to  Its  tecma.  If  the  con- 
tract was  invalid,  and  without  conslderatlou, 
the  payee  was  never  bound  by  it  >uid  might 
have  sued  for  his  debt  of  $4,000  the  day  it 
was  made;  and,  more  than  16  years  having 
elapsed  after  this  before  tbe  bringing  of  the 
salt  it  1>  barred  by  limitation,  unless  the 
iwyments  of  tbe  annuity  take  tbe  case  out 
of  the  statnlB.  The  authorltiea  are  uniform 
that  a  payment  which  is  made  by  the  debtor 
under  the  Impression  that  he  is  paying  somo- 
thlng  else  has  never  the  effect  of  reviving; 
tbe  debt  Thus,  in  U.  &  v.  Wilder,  13  Wall. 
264,  20  L.  Ed.  681.  the  court  said:  "Tbe 
principle  on  which  part  payments  take  a 
case  out  of  the  statute  Is  that  the  party 
paying  intended  by  it  to  acknowledge  anJ 
admit  the  greater  debt  to  be  due.  If  it  was 
not  in  the  mind  of  the  debtor  to  do  this,  the 
statute,  having  begun  to  run,  will  not  be 
stopped  by  reason  of  such  payment"  A 
part  payment  only  arrests  the  running  of  the 
statute  where  from  it  a  promise  to  pay  the 
debt  may  be  inferred,  for  the  reason  that 
the  waiver  of  tbe  statute  rests  with  tlie  debt- 
or, and  it  is  a  question  of  intention  whether 
be  waived  It  or  not  Thus,  in  Hodge  v. 
Manley,  GO  Am.  Dec.  267,  the  court  said: 
"By  the  later  English  authorities,  in  order 
to  remove  the  statute  l>ar,  the  mere  fact  of 
part  payment  is  not  of  itself  conclusive. 
The  payment  must  have  been  made  as  port 
payment  of  a  greater  debt  and  under  cir- 
cumstances that  will  warrant  the  jury  in 
finding  a  promise  to  pay  the  remainder  of 
the  debt  Walnman  v.  Kynman,  1  Bxcii. 
118;  Tippets  V.  Heane,  1  Cromp.,  M.  ft  R.  232: 
Wangh  V.  Cope,  6  Mees.  ft  W.  824.  It  is 
unnecessary  now  to  say  whether  the  role  to 
that  extent  would  be  adopted  In  this  state, 
but  we  entertain  a  dear  conviction  that 
payment  of  sipeciflc  items  of  charge,  unac- 
companied by  any  circumstances  showing  a 
recognition  of  any  other  account  will  not  be 
sufflcleot  to  remove  the  operation  of  the 
statute.  The  payment  miist  at  least  hare 
been  made  on  tbe  general  account  and  with 
a  view  to  affect  the  gieneral  balance,  there- 
by- acknowledging  the  existence  «f  an  open, 
running  acconni;  which  is  to  be  the  subject 
of  the  future  adjustment"  In  Brown  v. 
I4ktham.  42  Am.  Rep.  668,  tbe  court  speak- 
ing- of  the  acknowledgment  that  would  stop 
the  running  of  the  statute,  said:  "SCere  pay- 
ment Is  not  such  an  acknowledgment  It 
must  appear  that  the  payment  was  a  par- 
tial one,  leavtog  a  part  of  the  debt  unpaid, 
and  that  the  debtor  so  understood  It  If 
this  doea  not  app^^,  the  payment  does  not 
sliow  his  acknowledgment  of  his  Uabliity 
and  willlngBesB  to  make  another  payment. ' 
The  rule  was  also  expressly  declared  by  this 
court  in  Richardson  v.  Chanslor's  Tnistei-. 
103  Ky.  426,  45  S.  W.  774.  The  payments 
in  this  case  w«re  made  nimn  tbe  annuity, 
and  not  upom  the  debt  of  $4,000.  Tiiey  show 
no  underBtaodlDg  on  tlio  part  of  the  debtor 
that  the  debt  of  $4^006  wos  to  be  paid,  aud 
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DO  recognition  of  It  can  be  Inferred  from 
tbem.  On  the  contrary,  tliey  were  paid  on* 
der  the  contract,  which,  by  its  terms,  nega- 
tives  the  idea  that  anything  else  was  to  be 
I>aid. 
The  petition  oTemdedL 

PAYNTE31,  J.  I  dissent  from  the  reason- 
ing of  the  court,  but  agree  that  the  case 
should  be  reversed.  The  fundamental  error 
in  the  opinion  and  response  consists  In  the 
assumption  that  when  i>artie8'  to  the  contract 
said  one  thing  they  meant  another.  The 
opinion.  In  eBect,  holds  that  when  S.  Price 
in  plain  terms  says;  "I  owe"  D.  h.  Price  $4,« 
000,  titat  he  measit  to  and  did  say  that  "I 
do  not  owe  hbn  fi,O0a"  When  both  parties 
to  the  writing  said  that  the  162.90,  whicli 
was  to  be  padd  quarterly,  was  Interest  cm  9^,- 
080  wWch  8;  Price  owes  D.  L.  Price,  the 
court  bolda  that  tbey  said  It  was  not  paid 
as  intneet  on  tibe  94,000  which  3.  Price 
*'owee"  D.  L.  Price,  but  on  a  debt  which 
had  been  extlngolshed  the  Instant  the  writ- 
ings were  racecuted.  Ibe  receipt  executed  by 
D.  L.  Price  does  not  purport  to  be  an  evi- 
dence at  the  payment  of  the  94,000,  for  It 
recites  that  S.  Price  owes  tJiat  sum,  on  which 
he  Is  to  pay  interest,  bot  which  "he  Is  to 
hare  at  my-  [D.  L.  Price'sl  death."  The  lan- 
guage nsed  fbrce»'  the  conclnslon  ttiat  9: 
Price  did  not  take  a  present  Interest  In  the 
^,000.  Tlie  actios  Is  upon  a  writing,  which 
reads  aw  follows:  "Jan.  1st,  1879.  One  day 
after  date  I  promise  to  pey  to  D.  I/.  Price; 
or  order,  962.50  every  three  months  daring 
bis  natnnU  life.  It  behig  the  Interest  on  94.000 
whicli  I  owe  him.  IHlgned]  S.  Price.  Wlt^ 
nesM  6.  P.  ircCaon."  At  tlie  rime  of  the 
execntton  of  tbat  ptrper  D.  L.  Price  signed 
and  dettvered  to  S.  Price  a  writing  which 
renda  a»  foBow*:  "Jon.  Ist,  1879.  Received 
of  S.  Price  an  demands  to  this  date,  except 
90UJBO,  to  be  paid  every  three  months  during 
my  oatund  life.  It  being  the  interest  on.  $4,- 
000.00  which  he  ow«b  me,  and  which  he  is 
to  liairer  at  my  dearth.  [Signed]  D.  L.  Price; 
WitneeR  G.  P.  MKJann."  The  plalntlfT 
arem  tttatD.  L.  Frioe  loaned  S.  Price  $4,000, 
which  was  doe  and  payaUe  at  his  death; 
that  the  writing  delivered  to  B.  Price  was 
in  the  nature  of  a  derlae,  which  had  been 
revoked,  or  was  in  the  nature  of  a  promise 
to  give  without  consideration,  and  not  en- 
forceable. The  afveHanta  defend  npon  the 
grooods:  Plzst  that  S.  f  rloe  awl  D.  U  Priee 
were  mgaged  la  bosinass'  mterprlses;  that 
In  theaettlemtfit  JX.  Ij.  Price,  aaaarted.  certain 
claima  against  S^  Rrloe,  which  he  denied; 
thataaia  aomvroniiaa:aiid:settlMBent.of. these 
dispatsd  c4aliiui&  Prtceagreed  that  he  w«rid 
aclaiovriedge  an  Indebtedness  of  $4,000,  and 
pay;D..L>.  Price 'daring,  hls' natural  lite^^ezJBO 
qaartadrt  on  coodttlaa.thait  at  the  deatli  of 
1).  L.  Price  the  claim  for  94,000  was  not  to 
exist  agslatt  him.  Second.  That  the  $62.00 
was  tat  mmaitf.    Third,  niat  the  claim  was 


barred  by  limitation.  To  this  defense  the 
court  sustained  a  demurrer,  and,  the  appeN 
lantB  refusing  to  plead  further,  a  judgment 
was  rendered  for  the  94,000,  etc.  It  Is  ad- 
mitted that  S.  Price  made  the  quarterly  pay- 
ments according  to  the  writings  until  a  short 
time  before  the  dearth  of  D.  L.  Price,  which 
oecnrred  about  20  years  aftertlrelr  execution. 
It  la-  insisted  In  the  brief  of  t£re  appellee  that 
If  it  is  in  the  nature  of  a  devise,  It  could 
be  revoked  at  any  time,  which  was  done; 
that,  If  It  was  in  the  natore  of  a  promise  to 
give.  It  was  to  take  efPect  tn  fnturo,  and, 
the  title  to  the  property  not  having  been 
parted  with  by  the  donor,  the  pKHnise  can- 
not be  enforced;  if  it  is  in  the  mitnre  of  a 
devise^  D.  L.  Price  had  the  right  to  revoke 
it;  if  it  wa»  a  mere  promise  to  give  the 
title  remaining  in  the  donor,  it  is  IncHter*- 
atlre.  An'  agreement  to  pay  interest  at  legal 
rate  for  a  given  time  does  not  furnish  a  con- 
sideration to  uphold  a  promise  to  rellncnitsb 
tiie  princlpBl,  as  the  law  imposes  an  obliga- 
tion upon  the  debtor  to  pay  both  principal 
and  Interest  It  Is  a  wdl-settled  rule  tbat 
a  promise  by  one  to  do  that  which  is  Im- 
posed on  him  by  law  to  do  la  no  considera- 
tion at  all.  An  agreement-  for  the  further 
promise  of  usury  doea  not  suspend  the  rights 
of  the  pertiea  to  a  contract  In  Tndor  v. 
Ooodloe,  1  B.  Moo.  S24,  Jndge'  Robertson. 
dellTerlBg  the  opinion  of  tlie  coint,'  said: 
"The  agreement  in  tWs  case  for  the  fbrther 
payment  of  usury,  prohibited  by  statute,  was 
utterly  void,  and  therefore  did  not  stispend 
for  a  moment  the  rights  of  any  of  tbe  par- 
ties; and  the  promise  to  pay  six  per  cent, 
whlA  was  no  addition  to  that  which  the  law 
gave,  -would  have  been  unavailing-  for  want 
of  valuable  consideration."  S.  Price  did  not 
in  express  terms,  promise  to  pay  anything 
to  D.  L.  Price,  except  $e2.S0  goarterly.  The 
writtngs  simply  recite  ttatbe'  oweathe  94,000 
to  show  a  consideration  for-  the  promised 
quarteriy  paymetrts.  It  does  not  show 
whether  the  consfderotlon  pre-existed  or  -was 
given-  simultaneensly  -with  Its'  execution. 
They  ^ow  an  express  agreement'  that  the 
94,000  la  not  to  ber  paid'.  This-  agreement  la 
aa  clear  as  Is  the  one  that  quarterly  pay- 
ments tav  to'  be  made.  Aa  one  defense  to 
tlie  action  It  Is  averred  that  the  Prices  had 
be«i  engaged  In  business  rarterprises  togeth- 
er; that'D.  L.  Price  asserted  chrims' against 
S.  Price  growing  out  of  these  venturea;  timt 
be  denied  alleged  IndeHtedheea,  and,  as  a 
compromlBe  and  settlement  of  these  dl^mted 
dbibis,  the-  pertiea  agreed'  upon  a  settlement 
by  the  terms'  of  -wMch  S.  Price  -was  to  pay 
D.  E.  Price  962.S0  quarteriy,  interest  on 
94,000,  during  the  Mfe  of  the  payee,  hi  full 
settlement  of  the  compromise-  balance.  If 
tMs  be  true,  then  D.  L.  Price's  personal  rep- 
resentative should  not  be  allowed  to  recover 
any  part  of  the  $4,000  mm  the  estate  of  S. 
Price;  for  such  a  compromise  and'  agreement 
la  valid  and  enforceable    To  ceftiae  to  p- 
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force  such  a  contract  would  be  to  allow  one 
party  to  perpetrate  a  great  wrong  upon  the 
rights  of  another. 

It  Is  contended  by  counsel  for  appellee 
that  it  will  be  In  contradiction  of  the  writ- 
ings If  appellants  are  allowed  to  prove  the 
alleged  compromise  and  agreement.  It  Is 
elementary  that  the  terms  of  a  written  con* 
tract  cannot  be  varied  or  contradicted  by 
parol  testimony  without  alleging  fraud  or 
mistake.  The  proposition  of  appellants  Is 
not  to  contradict  the  terms  of  the  writings, 
and  thus  destroy  a  promise  to  pay,  but  to 
show  the  real  consideration  of  it  with  the 
view  of  upholding  the  agreement  that  S.  Price 
was  not  to  pay  D.  L.  Price  the  $4,000;  for, 
as  we  have  said,  it  is  clear  from  the  writ- 
ings that  it  was  never  to  be  paid.  By  sec- 
tion 472,  Ky.  St.,  "the  consideration  of  any 
writing,  with  or  without  seal,  may  be  im- 
peached or  denied  by  pleading  verified  by 
oath."  This  section  of  the  statute  clearly 
authorizes  a  party  to  a  writing  to  impeach 
or  deny  the  consideration  of  it.  It  can  be 
shown  there  is  no  consideration  to  support 
a  cause  of  action  on  it  To  do  this  may  de- 
stroy a  promise  to  pay  embodied  in  it  This 
being  true,  it  would  be  an  anomalous  condi- 
tion if  the  law  would  not  allow  a  party  to  a 
writing  to  show  the  real  consideration  to  up- 
bold  it  The  effect  of  the  argument  of  coun- 
sel for  appellee  is  that  you  cannot  impeach 
the  consideration  if  in  doing  so  it  would 
have  the  effect  of  contradicting  the  writing. 
Language  in  one  of  the  writings  under  con- 
sideration Is  as  follows:  "It  being  the  inter- 
est on  $4,000  which  I  owe  him."  If  the 
consideration  of  a  writing  can  be  "impeached 
or  denied,"  then,  if  the  facts  authorized  it, 
S.  Price  could  have  shown  tliat  the  consider- 
ation was  vicious,  or  that  none  existed.  This 
would  have  had  the  effect  of  contradicting 
the  language  quoted,  because  he  says  the 
quarterly  payments  were  interest  on  "$4,000 
which  I  owe."  In  this  case  S.  Price  prom- 
ised to  pay  a  stated  sum  quarterly.  In  the 
writing  containing  this  promise  the  consid- 
eration therefor  is  stated,  and,  in  effect,  it 
Is  also  stated  that  that  consideration  is  to 
cease  at  the  death  of  the  payee.  To  sup- 
port that  agreement  appellants  proposed  to 
show  the  real  consideration  for  it  It  is  not 
proposed  to  show  that  S.  Price's  estate 
should  not  pay  any  of  the  quarterly  install- 
ments, but  that  he  only  acknowledged  him- 
self Indebted  to  the  payee  as  a  matter  of 
compromise,  to  wit,  that  be  was  to  make  the 
quarterly  payments  in  full  satisfaction  of 
all  claims  the  payee  had  against  him.  In 
our  opinion,  it  is  competent  to  show  by  pa- 
rol testimony  the  real  consideration  for  the 
writings  in  question.  We  do  not  think  the 
plea  of  the  statute  of  limitations  is  available. 
If  the  writings  acknowledged  an  indebted- 
ness, with  the  promise  to  donate  it  or  If 
they  can  be  construed  as  a  devise  of  it  the 
statute  did  not  run  against  the  debt,  as  it 
continued  to  exist  and  was  recognized  by  the 


numerous  quarterly  payments.  If  the  writ- 
ings were  executed  as  a  result  of  the  com- 
promise averred  In  the  answer,  then  the 
question  of  the  statute  of  limitations  is  not 
a  practical  one,  aa  the  establishment  of  the 
alleged  compromise  Is  a  complete  defense. 
If  the  writings  could  be  so  construed  as  to 
mean  that  D.  L.  Price  had  acquitted  S. 
Price  of  his  indebtedness  to  him  in  consider- 
ation of  the  amounts  of  the  quarterly  pay- 
ments provided  for,  then  the  Indebtedness 
ceased  to  exist;  therefore  was  not  barred 
by  the  statute  of  limitations.  The  writ- 
ings do  not  import  that  D.  L.  Price  accepted 
the  $02.50  quarterly  in  consideration  that  he 
release  S.  Price  of  his  indebtedness  to  him, 
for  it  recited  that  they  were  made  as  inter- 
est on  the  $4,000,  which  ceased  at  payee's 
death.  To  hold  that  the  statute  of  limita- 
tions bars  a  recovery  would  require  us  to 
say  that  the  writings  did  not  import  that 
the  quarterly  payments  were  made  as  inter- 
est on  a  debt  which  the  payor  owed.  Tbis 
cannot  be  done,  because  it  is  expressly  stated 
in  the  writings  that  they  are  made  as  Inter- 
est on  the  $4,000  debt  which  payor  owes  the 
payee.  Had  D.  L.  Price  notified  S.  Price 
the  day  after  the  writings  were  executed 
that  he  revoked  the  "devise"  or  promise  "to 
give"  the  $4,000,  it  would  not  have  precipi- 
tated the  maturity  of  the  debt  because  the 
quarterly  payments  were  to  be  made  as  inter- 
est on  the  debt  during  his  lifetime.  It  was 
an  agreement  that  the  quarterly  payments  at 
least  should  give  the  payor  Indulgence  on  the 
debt  during  the  life  of  the  payee.  A  revo- 
cation of  the  promise  to  give  the  $4,000  did 
not  give  the  payee  the  right  to  enforce  its 
payment  during  bis  lifetime.  The  agree- 
ment to  make  such  payments  was  sufficient 
consideration  to  uphold  the  contract  that 
the  debt  was  not  to  be  collected  during  the 
lifetime  of  the  payor.  If  the  payee  could 
not  precipitate  the  maturity  of  the  debt,  the 
statute  of  limitations  did  not  begin  to  run. 
Even  if  the  "devise"  or  promise  "to  give" 
had  been  revoked,  as  supposed  above,  and  it 
would  have  had  the  effect  of  maturing  the 
debt,  the  statute  would  not  have  barred  a 
recovery,  because  each  payment  was  a  rec- 
ognition of  the  debt 


STATE  r.  YANDLB. 

(Supreme  C!onrt  of  Missouri,  Division   No.  2. 
Feb.  4,  1802.) 

BCROLART— INDICTMENT— EVIDEKCB— 
OBJBCTIONS. 

1.  Indictment  for  burglary  need  not  state  the 
value  of  the  goods  stolen,  larceny  in  commis- 
sion of  burglary  being  a  felony  without  regard 
to  such  value. 

2.  Recent  possession  of  goods  taken  by  bur- 
glars is  prima  facie  evidence  of  the  burglary  aa 
well  as  of  the  larceny. 

3.  If  evidence  is  admissible  for  any  purpose, 
objection  merely  that  it  is  incompetent  irrele- 
vant, and  immaterial  will  not  allow  review  of 
its  admission.  <igitized  by  V 
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4.  To  connect  defendant  with  the  ownership 
and  possession,  when  arrested,  ot  a  telescope 
trunk  in  the  room  with  him,  in  which  were 
the  stolen  goods,  testimony  that  he  claimed 
clothing  therein  is  pertinent. 

5.  Declarations  ot  tliird  persons  that  they 
had  seen  defendants  pass  on  the  morning  of 
the  burglary  is  hearsay. 

6.  Evidence  that  another  had  been  convicted 
of  the  burglary  is  not  admissible  to  show  that 
defendant  was  not  guilty. 

Appeal  from  circuit  court  Webster  county; 
Ar^s  Cox,  Judge. 

David  Tandle  -was  convicted  of  burglary, 
and  appeals.    AfiSrmed. 

L.  O.  Nelder,  for  appellant.  The  Attorney 
General  and  Perry  S.  Rader,  for  the  State. 

6A>rrT,  J.  The  defendant  was  Indicted 
at  the  March  term,  1900,  of  the  circuit  court 
of  Webster  county,  for  burglary  and  larceny. 
On  the  18tb  of  October,  1900,  be  was  tried 
and  convicted  of  both  burglary  and  larceny 
from  a  dwelling  house.  The  defendant  was 
duly  arraigned,  and  entered  bis  plea  of  not 
guilty.  The  Indictment  was  against  defend- 
ant and  James  Yandle  Jointly.  A  severance 
vras  granted,  and  they  were  tried  separately. 
From  an  offer  of  the  conviction  of  James 
Yandle,  by  defendant.  It  seems  that  James 
was  also  convicted  of  the  same  offense.  Tbe 
evidence  quite  conclusively  abows  that  on 
the  2d  day  of  November,  1S99,  the  dwelling 
house  of  H.  C.  Carpenter,  situated  In  Web- 
ster county,  was  broken  open  in  bis  absence, 
and  a  suit  of  clothes  of  tbe  value  of  $10, 
belonging  to  said  Carpenter,  and  In  said 
bouse  at  the  time,  was  stolen  and  carried 
away.  The  proof  that  tbe  lock  was  broken 
and  tbe  bouse  burglarized  prior  to  1  o'clock 
of  November  2,  1899,  was  establlBhed  by  Car- 
penter and  Keeler,  who  testified  to  locking 
it  when  tbey  left  that  morning  to  haul  some 
wood  for  a  neighbor,  and  to  finding  tbe  lock 
broken  and  tbe  clothes  stolen  when  they  re- 
turned about  1  o'clock  that  afternoon.  Tbe 
evidence  further  disclosed  that  on  the  same 
day  of  the  burglary  the  defendant  and  James 
Yandle  left  for  Kansas.  About  tbe  Ist  of 
December,  1900,  they  returned  to  Webster 
county,  and  tbe  town  of  Seymour  City  in  said 
county,  a  station  on  tbe  Kansas  City,  Ft 
Scott  &  Memphis  Railroad,  and  were  arrest- 
ed by  W.  H.  Olay,  the  constable  of  that  pre- 
cinct at  a  two-room  cottage,  usually  occu- 
pied by  Mrs.  Hostetter,  but  she  was  absent 
at  the  time.  He  found  defendant,  David 
Tandle,  under  tbe  bed.  Some  15  minutes 
after  tbe  arrest  by  tbe  constable,  the  deputy 
i4)erifr,  Newton  Ward,  arrived,  and  found  in 
the  room  where  these  two  were  a  telescope 
trunk  containing  various  articles  of  attire, 
among  wbich  were  a  blue  coat  and  vest, 
which  were  fully  identified  by  sevei-al  wit- 
nesses besides  Carpenter  as  his  coat  and  vest 
wbl(4i  were  stolen  when  bis  house  was  bor- 
Klarized.  Other  witnesses  testified  that  this 
defendant  claimed  the  suit  as  bis  own.  Tbe 
defense  was  an  alibi,  and  the  defendant's 
father,  brother,  and  sister  testified  to  a  state  { 


of  facta  which.  If  credited,  would  have  ren- 
dered it  impossible  for  defendant  to  bave 
committed  the  burglary  and  larceny  at  the 
time  at  which  it  was  fixed  by  the  state's  wit- 
nesses. Defendant  also  testified  that  James 
Yandle  bought  the  suit  of  clothes  and  a  gun 
from  a  stranger,  for  $2.26,  on  November  2, 
1899,  and  that  at  James'  request  be  put  on 
the  suit  and  wore  It  to  prevent  James  carry- 
ing them. 

Tbe  indictment,  omitting  caption  and 
formal  attestation.  Is  as  follows:  "The  grand 
Jurors  for  tbe  state  of  Missoorl,  summoned 
from  tbe  county  of  Webster,  Impaneled, 
!  sworn,  and  charged  to  inquire  within  and  for 
I  tbe  body  of  tbe  county  of  Webster,  upon 
'  their  oaths  present  and  charge  that  James 
Yandle  and  David  Yandle,  late  of  the  county 
and  state  aforesaid,  on  or  about  the  2d  day 
of  November,  1899,  at  the  county  of  Webster 
and  state  of  Missouri,  did  then  and  there 
feloniously  and  burglariously  break  Into  and 
enter  tbe  dwelling  bouse  of  one  H.  C.  Carpen- 
ter, there  situate,  by  then  and  there  forcing 
and  breaking  tbe  lock  with  which  the  outer 
door  of  said  dwelling  bouse  was  fastened, 
and  by  then  and  tbere  forcibly  opening  tbe 
said  outer  door  of  said  dwelling  bouse,  with 
Intent  certain  goods  and  chattels  then  and 
tbere  being,  tbe  goods  and  chattels  of  tbe  said 
n.  C.  Carpenter,  then  and  tbere  feloniously 
and  burglariously  to  steal,  take,  and  carry 
away,  and  one  coat,  one  vest  and  one  pair 
of  pants,  all  of  tbe  value  of  ten  dollars,  of 
the  personal  goods  and  chattels  of  tbe  afore- 
said H.  C.  Carpenter,  then  and  tbere  in  said 
dwelling  house  being  foimd,  did  then  and 
there  feloniously  and  burglariously  steal, 
take,  and  carry  away;  contrary  to  tbe  form 
of  the  statute  in  such  cases  made  and  provid- 
ed, and  against  the  peace  and  dignity  of  the 
state."  The  indictment  la  sufBdent  It 
charges  every  fact  necessary  to  crnstitute  the 
offense  of  burglary  under  section  1881,  Rev. 
St.  1899.  It  was  unnecessary  to  state  tbe 
value  of  tbe  goods  stolen,  since  larceny  com- 
mitted in  committing  burglary  is  a  felony  Ir- 
respective of  tbe  value  of  tbe  thing  stolen. 
State  V.  Henley,  30  Mo.  514;  State  v.  Brink- 
ley,  146  Mo.  41,  47  S.  W.  793. 

2.  It  Is  conceded  by  counsel  for  defendant 
that  tbe  recent  possession  of  the  stolen  prop- 
erty was  prima  facie  evidence  not  only  of  the 
larceny,  but  of  tbe  burglary  as  well;  and 
such  is  tbe  well-settled  law  of  this  state. 
State  v.  Babb,  76  Mo.  501;  State  v.  Dale,  141 
Mo.  284,  42  S.  W.  722,  64  Am.  St  Rep.  513. 

3.  Tbe  point  made  as  to  the  evidence  of 
Mrs.  Adams  as  to  an  unsigned  letter  received 
by  her  after  James  Yandle  and  defend.int 
left  certain  goods  at  her  bouse  cannot  avail, 
because,  after  bearing  the  preliminary  proof 
by  Mrs.  Adams  as  to  the  loss  of  the  letter 
and  tbe  directions  she  received  from  James 
Yandle,  tbe  court  excluded  her  evidence,  and 
speolflcally  directed  the  Jury  that  they  would 
disregard  It  in  tbe  consideration  of  defend- 
ant's guilt  or  innocence. 


534 


66  SOUTHWESTERN  RErORTER. 


(Bio. 


4.  Error  Is  assigned  on  the  adinUsiou  of 
certain  erideoiee  of  the  -n-ltuess  Ben  Adams, 
but  the  objection  Is  micb  tlint  precludes  a  re- 
view in  tills  coiurt,  as  tUe  only  ground  nsslgn- 
ed  was  that  It  was  incampetent,  Irrelevant, 
aud  inunaterial,— «n  objection  which  we 
have  uniformly  held  insufflclent  if  the  evi- 
dence was  admissible  for  any  purpose;  and 
in  this  case  the  witness  had  testified  that 
a  day  or  two  after  the  commission  of  the 
burglary  tlie  defendant  was  at  his  house, 
wvaring  a  blue  coot  and  vest  of  the  descrip- 
tiou  of  that  stolen  from  Coi-peiiter,  and  left 
a  gnn  and  some  (Nothing,  which  he  nslved  the 
witness  to  hide  so  no  one  would  see  them; 
aud  he  was  only  asked  what  became  of  this 
gun  and  clothing,  and  he  testified  this  de- 
ffudout  wore  tl»e  blue  suit  off  when  he  left 
tliene,  and  ».ev«r  answered  what  became  of 
tlie  gm.  Neither  wtm  there  any  error  in  the 
testimony  as  to  certain  clotbii^  in  the  tele- 
scope trunk  or  satchel,  l^cauae  It  was  perti- 
nent to  prove  that  the  defendant  olainied  It, 
so  as  to  connect  blm  with  the  ownership  of 
the  tele«cot>e  in  which  the  stolen  pants  aud 
vest  were  found,  and  his  possession  thereof 
ivhen  arrested. 

5.  Again,  it  is  urged  that  the  court  improp- 
erly excluded  the  evidence  that  James  Yaudle 
was  convicted  of  this  same  burglary,  aud  the 
evidence  o£  Keolcr  as  to  the  man  wh  m  John 
Oantrell  and  Bennett  said  they  bad  seen  pass 
about  10  o'clock  on  the  morning  of  the  bur- 
glary, aud  offered  to  show  It  was  James  Yan- 
dle,  who  was  indicted  with  defendant.  It  is 
clear  that  Gautrell's  and  Bennett's  atate- 
uients  would  have  been  pure  hearsay,  and  was 
properly  rejected.  It  was  no  part  of  the  res 
gestm,  and  on  Its  face  disclosed  that  there 
was  better  evidence— tliat  Is  to  say,  their  own 
evidence— of  what  they  saw.  And  proof  that 
James  .Yandie,  Itis  eo-indlctee.  waa  also  guilty 
of  the  burglary  and  larceny,  would  not  have 
exculpated  defendant.  This  was  the  conten- 
tion of  the  state  tliroughout  tlie  trial.  In  a 
word,  evidence  tending  to  prove  that  another 
person  had  an  opportunity,  merely,  to  com- 
mit tlie  burglary,  constituted  no  defense. 
The  evidence  offered  was  a  direct  contradic- 
tion of  that  already  offered  by  defendant. 
Evidence  that  one  person  had  an  opportunity 
to  commit  the  crime  would  not  exculpate  de- 
fendant, who  also  had  the  opportunity,  and 
committed  the  crime.  The  Instructions  were 
full  on  all  the  points  arising  in  the  case,  and 
coiTeetly  stated  the  law. 

Xo  error  being  discovered,  the  Judgment  is 
nfTumed.    All  concur. 


STATE  V.  MKLVIX. 

(Supreme  Court  of  ^Missouri,   Division   No.  1. 

Feb.  4,  1902.) 

INDICTMENTS— EFFECT     OF     SEX^OND    INDICT- 
MENT—PRINCIPALS— E  VI DKNCB— IN- 
STRUCTIONS—REQUESTS. 

1.  Under  Rev.  St.  I«t9,  g  2522,  providius.  "If 
there  be    *    *    *    pending   againiit  the   same 


defendant  two  indictments  for  the  same  offense. 
*  *  *  the  indiotiiioiif  first  found  riiall  be 
deemed  to  be  suspeniivd  liy  such  second  indict- 
ment and  shall  be  quashed,"  the  second  does 
not  ipso  facto  quash  the  iirat,  and,  Iiaving  it- 
self been  quashed,  the  first  remains  with  full 
force. 

2.  Defendant  being  a  inincipal  whetiier  he 
stabbed  a  pei'son,  or  was  present,  aiding  and 
al)etting  another  in  so  doing,  evidence  of  either 
warrants  a  conviction. 

3.  The  givinK  of  an  instruction  like  one  ask- 
ed for  by  defendant  cannot  be  complained  of 
by  him. 

4.  Failure  to  instrnct  on  motive  is  not  error, 
there  being  no  request  therefor,  and  defendant 
not  having  requested  the  court  to  instruct  on 
all  tlie  law  of  the  case. 

Appeal  from  circuit  court,  Ptette  county; 
A.  D.  Burues,  Judge. 

Dick  Melvin  was  convicted  of  a  felouious 
assault,  and  appeals.    Affirmed. 

The  Indictment  In  this  cause  was  returned 
by  the  grand  Juiy  In  the  circuit  court  of 
Phitte  county  on  the  7th  day  of  December, 
181)9,  aud  charged  the  defendant  with  a  felo- 
nious assault.  Afterwards,  at  the  nam*' 
term,  another  indictment  was  preferred  on 
the  0th  of  December,  1899,  wherein  it  was 
charged  that  defendant  committed  a  felo- 
nious assault  upon  the  same  person,  one  Jeff 
Simpson,  and  that  Ai.  Melvin  was  present, 
aiding  aud  assisting  in  said  fdony.  When 
the  defendant  was  required  to  plead  at  the 
December  term,  1900,  of  said  court  he  flicil 
a  idea  in  abatement  of  the  first  indictment 
on  which  be  was  arraigned,  for  tlte  reason 
that  he  averred  that  the  linding  and  prefer- 
ment of  the  said  second  indictment  ipso  fac- 
to quashed  the  first  indictment,  and  that  it 
was  no  longer  pending,  and  prayed  tjie  Judg- 
ment of  the  court  to  discharge  him,  aud 
tbnt  said  first  indictment  to  which  he  was 
required  to  plead  should  be  quashed.  T1k> 
indictment  found  on  December  7,  18S9,  was 
nnml>ered  1,709,  and  the  indictment  of  De- 
ceml>er  9,  1899,  was  nnmliered  1,716.  On  the 
hearing  of  this  plea  tlte  two  indictments, 
with  the  dates  of  their  filing,  were  offeretl. 
and  read  to  the  court,  aud  on  the  part  of  the 
state  the  record  of  the  court  showing  that 
on  August  14,  1900,  on  motion  of  tlie  prose- 
cuting atlXMrney,  the  saJd  second  iadictment, 
numbered  1,716,  had  l>eeu  quashed  by  the 
circuit  court  of  Piatte  county,  and  the  de- 
fendant discharged  therefrom.  The  circuit 
court  overruled  the  idea  in  obatement  and 
to  quash  the  indictment,  and  directed  tlic 
defendant  to  plead  to  said  indictment  of  De- 
cember 7,  1890,  and,  the  defendant  standing 
mute,  a  plea  of  not  guilty  was  entei-ed  for 
him  on  the  record,  aud  the  cause  proceeded. 
On  the  part  of  the  state  the  evidence  tended 
to  prove  that  on  Sunday,  October  20,  1^>9. 
the  defendant's  mother  and  his  brother  John 
Melvin  lived  in  the  village  of  Waldron,  in 
Platte  county,  and  just  across  tl>e  street  a 
brother  of  Jeff  Simpson,  the  prosecuting  wit- 
ness, lived.  The  defendant,  Dick  Melvin,  and 
his  brother  Al.  Melvin,  who  at  that  time  was 
only  17  years  of  age,  were  and  had  been  for 
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«oine  time  at  work  In  the  state  of  Kansas, 
Jnst  across  the  Itfissoari  river  from  Waldron. 
There  they  met  one  Al.  Owens.  On  Sunday, 
October  29,  1899,  the  three  went  to  Waldron, 
the  two  MelTln  boys  ostensibly  for  the  pur- 
I>ofie  of  getting  some  new  clothes  theh?  moth- 
er had  made  for  them.  They  reached  Wald- 
ron between  8  and  4  o'clock  tn  the  after- 
noon of  that  day.  Al.  MeWhi  took  the  lead 
when  the  three  men  left  his  motlKr'B  home, 
the  defendant  and  Owens  following  htm  vtry 
closely.  Jeff  Simpson  was  ]v»t  outside  of 
the  yard  fence  at  his  brother's  house  when 
Al.  MelTln  saw  him,  and  withont  any  appar- 
ent cause  whatever  said,  "There  is  the  d d 

'deril  now;  I  can  soon  Sx  him,"  and  rushed 
across  the  street  at  Simpson.  Tbrowlqg  a 
snuill  bundle  he  had  In  his  hands  aside,  he 
took  out  his  knife,  and  assaiflted  Simpson, 
who  repelled  the  attack,  knocked  ofT  the 
blows,  and  struck  young  Melvln  In  the  face 
with  his  hand.  While  this  strife  was  thus 
proceeding,  Dick  Melvin,  the  defendant,  with 
a  knife  In  bis  left  hand,  rushed  up  behind 
and  to  the  left  of  Stanpson,  and  stabbed  him. 
The  knife  passed  through  the  walls  of  the 
abdomen,  and  entered  the  abdominal  cavity, 
creating  a  wound  which  confined  him  to  his 
rot>m  and  bed  for  a  month,  and  was  consld- 
-ered  by  the  physicians  as  extremely  daager- 
-ons  and  hazardous.  Immediately  after  the 
cutting,  the  defendant,  Al.  Melvin,  and 
Owens  hurdedly  left  the  state,  and  the  de- 
fendant, when  arrested,  was  In  the  state  of 
Kansas,  and  at  first  refused  to  return  to  Mis- 
souri without  requisition  i>apers,  but  finally 
did  so.  When  defendant  saw  the  blood  from 
SimpcMW's  wound,  he  said,  "My  Qod,  boys, 
lefs  hit  her  for  Kansas!"  and  tiiey  all  three 
ran  off  as  fast  as  they  could  go,  and  crossed 
the  rlrer  Into  Kansas.  On  the  part  of  de- 
fendant the  evidence  tended  to  show  that 
Jeff  Shnpson  began  the  assault,  that  AL  Mel- 
vin did  the  stabbing,  and  diat  defendant  had 
■DO  kntfe.  AL  Mslvln  testified  he  did  the  cut- 
ting. Other  facts  will  be  noted,  if  necessary. 
In  the  opinion.  The  Jury  found  defendant 
gnllty,  and  assessed  his  punishment  at  two 
years  In  the  penitentiary. 

Ja>.  Hnll  and  Guy  Park,  for  appellant. 
Tbe  Attorney  General  and  Jorry  M.  Jef- 
fries, for  tbe  State. 

GANTT,  J.  (after  stating  the  farts).  1. 
The  first  insistence  Is  that  the  court  erred  In 
refusing  to  sustain  the  motion  to  quash, 
'Or  plea  In  abatemoit  to  the  indictment  re- 
tnmed  on  December  7,  1889,  under  which  the 
defendant  was  convicted.  Section  2522,  Rev. 
St.  1899,  which  has  remained  unchanged  In 
nn  tbe  revisions  of  the  General  Statutes  of 
this  state  since  1846,  provides  that:  "If 
there  be  at  any  time  penUing  against  tbe 
same  defendant  two  indictments  for  the 
same  offense  or  two  Indictmoits  for  the 
same  matter  although  charged  as  different 
offenses,  the  Indictment  first  found  shall  be 


deemed  to  be  suspended  by  such  seeond  In- 
dictment  and  shall  be  quashed."  In  State  ▼. 
Baton,  76  Mo.  589,  wherein  the  contention 
was  that  nntll  the  first  Indictment  was  quash- 
ed  by  tbe  court  the  defendant  conld  iK>t  be 
put  on  trial  on  tbe  second  Indictment,  relyhig 
upon  State  v.  Smith,  71  Mo.  45,  and  State  v. 
Webb,  74  Mo.  833,  this  court  said:  "There 
to  nothing  In  the  section  to  inqmlr  in  any 
manner  whatever  the  second  Indictment. 
Certainly  a  plea  to  tbe  Jurisdiction  could  not 
be  maintained.  The  court  does  net  lose  ju- 
risdiction of  the  cause  because  a  former  In- 
dictment, nnquashed,  was  preferred.  The 
right  of  the  state  t*  find  a  second  Indictment 
against  the  accnsed  for  the  same  offense  is 
distinctly  recognised  by  the  statofte.  The 
accused  may  have  the  first  quashed.  Tbe 
eomrt  mlgtat,  without  avy  motion  filed  by  faim 
for  that  purpose,  quash  the  first  indletmeat; 
but  whether  it  is  quashed  or  not  is  a  mat- 
ter of  no  consequence  In  the  xnvsecutlon  on 
the  second  indictment  Subsequently  the 
-same  language  was  reiterated  in  State  v. 
Vincent  91  Mo.,  loc.  clt  665,  4  S.  W.  4S30,  and 
In  State  v.  Anderson,  96  Mo.,  loc.  clt  246, 
9  6.  W.  636;  bnt  in  State  ▼.  Dangherty,  196 
Mo.  182,  17  8.  W.  30B,  In  which  the  same 
question  arose,  ^Hiomas,  J.,  In  writing  the 
opinion,  went  farther,  and  announced  that 
"the  effect  of  the  second  indletmeat  was  to 
quash  the  first";  citing  State  v.  Vincent  91 
Mo.  662,  4  S.  W.  430.  We  have  seen  that 
the  potnt  tn  State  v.  Vincent  was  not  wheth- 
er the  finding  of  the  second  indictment  Ipso 
facto  quashed  tbe  first  but  whether  the  fact 
that  the  first  was  not  quashed  would  pre- 
vent a  trial  oa  the  second;  and  so  this  re- 
mark of  the  learned  judge,  which  was  not 
necessary  to  the  determination  of  that  case, 
was  not  supported  by  the  authority  upon 
which  he  rested  it  and  he  did  not  advance 
any  reason  for  the  assertion.  So  that  the 
above  cases,  outside  of  this  decision,  do  not 
reach  the  point  now  made  by  defendant  that 
the  preferment  of  the  second  Indictment  ipso 
facto  quashed  the  taidietmmt  under  which 
he  was  convicted,  and  when,  hi  turn,  the 
second  was  formally  quashed,  there  remained 
no  legal  charge  against  him,  and  he  was  not 
required  to  plead  it  We  are  of  opinion  that 
his  position  Is  untKiable.  Tbe  language  of 
the  statute  is,  "The  Indictment  first  found 
shall  be  deemed  to  be  suspended  by  such  sec- 
ond indictment  and  shall  be  quashed."  The 
language  is  not  "superseded,"  as  In  the  New 
Tork  statute.  The  first  Is  merely  suspended, 
bnt  new  life  and  validity  may  be  imparted  to 
it  by  the  removal  of  the  obstacle  which  caus- 
ed the  suspension,  to  wit  the  second  indict- 
ment ns  was  done  In  this  case,  by  quashinst  it 
on  the  record.  Moreover,  it  appears  plain  to 
ns  that  this  court  in  State  v.  Eaton,  75  Mo.  588, 
389,  did  not  construe  the  second  Indictment  as 
quashing  the  first  in  proprlo  vigore,  because 
the  attorney  general  urged  the  court  In  that 
case  to  adopt  that  constmotlon  of  this  seg,- 
tlon,  but  its  language  falls  short  of  so  doin^ 
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C3ilef  Justice  Savage,  in  construing  the  New 
York  statute,  2  Rev.  St  1829,  p.  726,  t  42, 
■ays  the  flrst  Indictment  Is  superseded  by 
the  second,  and  liable  to  be  quashed  (Peo- 
ple T.  Flaher,  14  Wend.  9,  28  Am.  Dec.  SOI); 
and  no  greater  effect  can  be  given  to  the 
words  of  section  2622,  Rev.  St  Mo.  1899. 
Giving  the  words  of  this  section  their  ordinary 
and  usual  sense,  as  we  are  commanded  to  do 
in  the  construction  of  statutes  in  the  absence 
of  a  clear  intent  of  the  legislature  to  the  con- 
trary, the  word  "suspended"  means  "to  cause 
to  cease  for  a  time;  to  Interrupt;  to  delay"; 
and  the  statute  requires  the  flrst  indictment 
to,  remain  suspended  pending  the  period 
the  second  is  in  force,  unless  actually  quash- 
ed by  the  court  on  the  record ;  but  If  the  sec- 
ond is  itself  quashed  without  the  flrst  hav- 
ing been  quashed,  the  flrst  is  restored  to  all 
Its  vigor,  and  we  are  not  authorized  to  bold 
that  it  is  quashed  ipso  facto  by  the  prefer- 
ment of  a  second  indictment  We  thinly  that 
the  whole  section  read  together  require  the 
court  to  order  it  quashed  before  it  can  be 
held  to  be  void  and  incapable  of  further 
^icacy  under  any  and  all  circumstances.  It 
follows  that  State  v.  Daugherty,  106  Mo.  182, 
17  S.  W.  303,  went  too  far,  and  should  not 
be  further  followed  on  this  point.  "Supw- 
seded,"  in  the  New  Yoiic  statute,  is  a  stronger 
word  than  "suspended,"  in  ours,  and  yet  we 
have  seen  the  New  York  court  hold  that  the 
first  indictment  was  only  "liable"  to  be 
quashed  by  the  finding  of  the  second,  and 
not  in  fact  quashed,— a  view  which  has 
been  three  times  reasserted  since.  People  v. 
Bransby,  32  N,  Y.  636,  637;  People  v.  Bar- 
ry, 4  Parker,  Or.  R.  661;  People  v.  Mon- 
roe Oyer  &  Terminer,  20  Wend.  108.  The 
circuit  court  therefore  did  not  err  in  hold- 
ing the  flrst  indictment  was  still  In  full 
f<  rce  after  the  second  was  quashed  on  its 
record. 

2.  There  was  no  error  In  Instructing  the 
Jury,  as  the  court  did,  that  if  they  found 
the  defendant  either  himself  feloniously  and 
on  purpose  cut  and  stabbed  Simpson  with  a 
deadly  weapon,  or  was  then  and  there  pres- 
ent feloniously  aiding  and  abetting  another 
person  in  such  cutting  and  stabbing  said 
Simpson,  then  he  was  equally  guilty  of  such 
felonious  assault.  Under  our  laws  defend- 
ant was  a  principal  in  either  case,  and  was 
properly  chargeable  as  such,  and  this  was 
exactly  what  defendant  asked  and  the  court 
instructed  at  his  own  request  His  flrst  in- 
struction Is  In  these  words:  "No.  1.  The 
Jury  are  instructed  that  unless  they  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  Jeff  Simpson  was  assaulted  and  cut  and 
stabbed  as  charged  in  the  indictment  by 
Dick  Melvin,  or  unless  they  believe  beyond 
a  reasonable  doubt  that  Dick  Melvin  was 
present  aiding  and  abetting  in  said  alleged 
assault  they  shall  And  the  dtfendant  not 
gnllty.  A  reasonable  doubt  is  a  substantial 
doubt,  touching  defendant's  guilt  and  not  a 


mere  jwssibillty  of  his  Innocence."  Defend- 
ant cannot  complain  of  error  which  be  in- 
vited. 

3.  The  instruction  on  the  presumption  from 
flight  was  eminently  proper  under  all  the 
evidence.  A  stronger,  dearer  case  of  flight 
has  not  come  under  our  observation. 

4.  The  court  did  not  err  In  failing  to  in- 
struct on  motive.  It  gave  none  on  that  sub- 
ject for  the  state,  and  none  was  requested  by 
the  state,  and  no  request  was  made  by  the 
defendant  to  have  the  court  Instruct  upon 
ail  the  law  of  the  case.  State  v.  Cantlia, 
118  Mo.  100,  23  a.  W.  1001;  SUte  v.  David, 
131  Mo.  381,  33  S.  W.  28.  The  InstrucUons 
for  defendant  were  exceedingly  favorable, 
and  all  that  the  facts  Justified. 

We  find  no  error  in  this  record,  and  the 
Judgment  la  afiSrmed.    All  concur. 


MURPHY  V.  GABBERT  et  aL 

(Supreme  C^urt  of  Missouri,  Division   Noy  2. 
Feb.  4,  1902.) 

DBEDS-CONSTRUCnON-TIMB  OF  TAKING  EF- 
FECT—INVALIDITY— BURDEN  OF  PROOF— AP- 
PEAL-FINDINQ  OF  COUBT—BVIDENCB— RE- 
VIEW. 

1.  A  defendant  in  an  action  to  recover  pos- 
session of  land,  who  attacks  the  validity  of  a 
deed  under  which  plaintiff  claims  title,  has  ttie 
burden  of  showing  its  invalidity. 

2.  The  findings  of  a  court  sitting  as  a  jury, 
supported  by  evidence,  are  not  reviewable  on 
appeal. 

3.  A  deed  of  conveyance  in  ordinary  form. 
containing  a  clause  that  "the  intention  of  thi^ 
instrument  is  that  the  grantor  relinquishes  her 
right  at  her  death,  then  this  deed  is  to  come  im- 
mediately into  effect,  but  not  imtii  then,"  is 
testamentary  in  character,  and  inoperative  us 
a  deed. 

Appeal  from  circuit  court  Buchanan  coun- 
ty;  W.  K.  James,  Judge. 

Action  by  Margaret  Murphy  against  Wil- 
liam Gabbert  and  others.  Judgment  for 
plaintiff,  and  defendants  appeaL    Reversed. 

Crow  &  Eastin,  for  appellants.  W.  H. 
Haynes,  for  respondent 


BURGESS,  J.  This  suit  was  begun  on  the 
Tth  day  of  March,  1898,  by  plaintiff  filing  be- 
fore a  Justice  of  the  peace  of  Buchanan  coun- 
ty a  complaint  under  chapter  96,  Rev.  St. 
1S89,  in  regard  to  landlords  and  tenants, 
against  the  defendant  William  Gabbert  and 
suing  out  process  thereon  for  the  possesslou 
of  a  small  tract  of  land  in  that  county. 
Thereafter  Gabbert  filed  an  affidavit.  Id 
which  it  was  alleged  that  the  title  to  retU 
estate  was  Involved  In  the  controversy, 
whereupon  the  Justice  certified  the  case  to 
the  circuit  court  After  the  caae  reached  the 
circuit  court  other  parties  were  made  plain- 
tiffs and  defendants,  and  the  cause  proceed- 
ed with  Just  as  if  It  bad  originated  In  the 
circuit  court.  For  instance,  defendants  filed 
answer    attacking    the,   conveyance    under 
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which  plaintiff  claimed  possession  oa  tbe 
grounds:  First,  that  the  grantor  was  men- 
tally Incompetent  to  make  the  deed;  sec- 
ond, that  the  deed  was  procured  by  fraud 
and  undue  Influence;  third,  that  the  deed 
was  void  because  It  was  testamentary  In 
character.  Plaintiff  replied  to  the  answer, 
denying  all  allegations  therein  contained. 
The  cause  was  tried  to  the  court,  a  Jury  be- 
ing waived.  No  declarations  of  law  were 
asked  or  given.  The  trial  resulted  in  a  Judg- 
ment for  plaintiff  for  the  possession  of  the 
property,  in  which  it  is  declared  that  the 
deed  from  Ann  Ellison  to  plaintiff,  under 
which  she  claims,  is  a  good  and  valid  deed, 
and  conveys  to  plaintiff  a  Ufa  estate  in  said 
lands,  with  remaluder  to  her  children.  De- 
fendants, after  unavailing  motion  for  a  new 
trial,  bring  the  case  to  this  court  by  appeal 
for  review. 

It  was  admitted  on  the  trial  that  plaintiff 
was  entitled  to  recover  if  the  deed  under 
which  she  claims  is  a  valid  instrument.  De- 
fendants therefore  assumed  the  burden.  The 
deed  is  as  follows:  "This  Indenture,  made 
on  the  Seventh  day  of  April,  A.  D.  One  Thou- 
sand Eight  Hundred  and  Ninety  Six,  by  and 
between  Mrs.  Ann  Ellison  of  Buchanan 
County,  Missouri,  party  of  the  First  Part, 
and  Margaret  Ann  Murphy,  during  her  nat- 
ural life,  and  at  her  death  to  be  an  revert  to 
her  heirs  equally  of  the  County  of  Buchan- 
an In  the  State  of  Missouri,  parties  of  the 
Second  Part;  Witnesseth,  that  the  said  Par- 
ty of  the  First  part.  In  consideration  of  the 
love  and  affection  (for  support)  and  1,000.00 
Dollars  to  them  paid  by  the  said  parties  of 
the  Second  part,  the  receipt  of  which  Is 
hereby  aciinowledged,  does  by  these  pres- 
ents>.  Grant,  Bargain  and  Sell,  Convey  and 
confirm  unto  said  parties  of  the  Second  part 
her  heirs,  and  assigns,  the  following  de- 
scribed Lots,  tracts  and  Parcels  of  land  ly- 
ing, being  and  situate  in  the  County  of 
Buchanan  and  State  of  Missouri,  to  wit: 
All  of  fifty  acres  situated  on  the  West  side 
of  the  South  west  quarter  of  Section  Thir- 
teen (13)  of  Township  Fifty-five  (55)  of 
Range  Thb:ty-slx  (36),  beginning  at  the 
Southwest  comer  of  the  Southwest  quarter 
of  Section  Thirteen  (13);  thence  North  One 
Hundred  and  Sixty  (160)  rods;  thence  East 
Fifty-one  (51)  rods;  thence  South  One  hun- 
dred and  sixty  (100)  rods;  thence  west  Fif- 
ty-one (51)  rods  to  the  place  of  beginning. 
The  intention  of  this  Instrument  of  writing 
is  such  that  Mrs.  Ann  Ellison  relinquishes 
her  entire  right  at  her  death  then  this  Deed  Is 
to  immediately  come  into  effect,  but  not  un- 
til then.  To  have  and  to  hold  the  premises 
aforesaid,  with  all  and  singular  the  rights, 
privileges,  appurtenances  and  immunities 
thereto  belonging  or  in  any  wise  appertaln- 
int  onto  said  party  of  the  Second  part  and 
unto  her  heirs  and  assigns.  Forever,  the 
said  Mrs.  Ann  Ellison  hereby  covenanting 
that  she  is  lawfolly  seized  of  an  Indefeasible 


Estate  In  fee  In  the  premises  herein  convey- 
ed; that  she  has  good  right  to  convey  same; 
that  the  said  premises  are  free  and  clear  of 
any  Incumbrances  done  or  suffered  by  her  or 
those  under  whom  she  claims  and  that  she 
will  warrant  and  Defend  the  title  to  said 
premises  unto  the  said  party  of  the  Second 
part,  and  unto  her  heirs  and  assigns,  forever, 
against  the  lawful  claims  and  demands  of 
all  persons  whomsoever.  In  witness  where- 
of, the  said  party  of  the  First  Part  has  here- 
unto set  her  hand  and  seal  the  day  and  year 
first  above  written. 

"Mrs.  Ann    X    EUison.    [Seal.} 

mark 

"Signed,  sealed,  and  delivered  in  the  pres- 
ence of  us:    Leo  Cowan.    James  H.  Payne." 

Duly  acltnowledged. 

It  is  claimed  by  defendants  that  the  evi- 
dence showed  that  the  deed  from  Mrs.  Elli- 
son to  Mrs.  Murphy  was  procured  by  means 
of  undue  Influence  exercised  by  the  Murphy 
family  over  the  mind  of  Mrs.  Ellison;  that 
the  grantor,  Mrs.  Ellison,  bad  not  sufficient 
capacity  to  execute  the  deed;  and  that  It 
was  without  consideration,  etc.  Upon  tlie 
questions  the  court  made  the  following  find- 
ing: "The  court  finds:  That  at  the  time 
said  deed  was  executed  Ann  Ellison  was  In 
the  possession  of  her  mental  faculties  to  the 
extent  that  she  knew  how,  in  what  manner, 
and  to  whom  she  desired  to  convey  the  laud 
mentioned  in  said  deed.  That  there  is  no 
evidence  showing  that  Ann  EUison  executed 
said  deed  for  any  other  reason  than  a  desire 
on  her  own  part  to  recompense  Mrs.  Murphy 
for  her  long-continued  kindness  to  and  sup- 
port of  her,  and,  In  consideration  of  her  love 
and  affection  for  them,  to  make  Mrs.  Murphy 
and  her  children  the  beneficiaries  of  her 
bounty,  and  to  provide  for  the  future  care 
of  herself.  There  Is  no  evidence  of  imdue 
influence.  That  there  is  no  evidence  that 
the  husband  of  the  plaintiff  occupied  any 
position  of  trust  toward  Ann  EUison."  There 
was  some  evidence  tending  to  show  that  the 
deed  from  Mrs.  Ellison  to  Mrs.  Murphy  was 
obtained  by  undue  influence  exercised  by  the 
Murphy  family  over  Mrs.  EUison  and  the 
want  of  mental  capacity  on  her  part  to  exe- 
cute the  deed,  which  defendants  claim  vitiat- 
ed it  even  if  otherwise  valid;  but  these  con- 
tentions were  found  adversely  to  them  by 
the  court  sitting  as  a  Jury,  and,  conceding 
that  the  testimony  on  the  part  of  defendants 
tended  to  prove  the  allegations  In  the  an- 
swer, upon  these  questions  there  was  sub- 
stantial evidence  on  the  part  of  plaintiff  to 
the  contrary,  and  under  such  circumstances 
the  finding  of  the  court  below  is  not  subject 
to  review  on  this  appeal.  BaUey  v.  Gun- 
ning, 155  Mo.  682,  56  S.  W.  286. 

Defendants,  however,  claim  that  the  deed 
is  testamentary  in  character,  and  Is  therefore 
void  as  a  deed.  It  Is  well  settled  that  an 
instrument  of  writing,  to  be  good-  as  a  deed. 
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tuust  paa  s  present  Interest  in  the  property 
■attengrtxd  to  be  conveyed,  and  that  where 
It  takea  effect  and  becomes  operative  alone 
upon  the  death  of  the  grantor,  It  Is  testa- 
mentary In  (Aaracter,  and  Insufficient  as  a 
-deed.  MlUer  v.  Holt  68  Mo.  581;  1  Deri. 
Deeds,  {  800;  Plnkham  v.  Plnkham,  55  Neb. 
729,  76  N.  W.  411;  Tumer  v.  Scott,  51  Pa. 
126;  I^eaver  v.  Oaoss,  62  Iowa,  814,  17  N. 
W.  922;  Donald  v.  Nesblt,  89  6a.  280,  15  8. 
E.  887;  Blcrley  v.  Souvey,  46  Mich.  370,  8  N. 
W.  B6;  Ntebola  v.  Elmery,  109  Cal.  828,  41 
Fac.  1068,  SO  Am.  St  Rep.  48;  Conrad  T. 
Douglas,  59  Minn.  4W8,  61  X.  W.  673;  White 
V.  Hopkins.  80  Ga.  154,  4  S.  E.  863;  Hazle- 
-ton  V.  Reed.  46  Kan.  73,  26  Pac.  450,  26  Am. 
St  R^  SB;  Sluj^leton  v.  Bremar's  Adm'z,  4 
McOord,  12,  17  Am.  Dec.  609;  Habergham  v. 
Vincent  2  Yes.  205;  Hannlg  v.  Hnnnlg  (Tex. 
<av.  App.)  24  S.  W.  696;  In  re  Dlez's  Will, 
.•50  N.  T.  88;  Cunningham  v.  Davis,  62  Miss. 
366.  The  test  to  determine  whether  an  in- 
-Btnmient  is  a  deed  or  a  will  Is  whether  It  Is 
to  take  effect  In  prsesentl  or  after  the  death 
of  tibe  maker.  The  case  at  bar  therefore  de- 
pends upon  the  constmctlon  to  be  given  to  the 
-clause  in  the  tnstnunent  which  provides  that 
"the  Intention  of  this  Instrument  of  writing 
is  snch  that  Mrs.  Ann  Ellison  rellngulshes 
lier  entire  right  at  her  death,  then  this  deed 
Is  to  come  Immediately  Into  effect  but  not  un- 
til then."  While  the  Instrument  contains  the 
osual  words  "grant  bargain,  and  sell,"  they 
1iy  no  means  control  as  to  the  time  when  it 
took  ^ect  which  must  be  determined  by 
the  datise  quoted.  In  Turner  v.  Scott,  supra, 
on  the  22d  day  of  November,  1840,  John 
'Scott  executed  to  his  son  an  instrument  of 
writing  purporting  to  convey  to  him  bis 
farm.  The  consideration  for  the  Instrument 
was  the  natural  love  and  affection  which  the 
father  had  for  his  son;  an  agreement  upon 
the  part  of  the  son  that  he  would  live  with 
bis  father,  assist  him  tn  his  work  on  the 
farm,  and  maintain  his  mother  during  her 
natural  Ufe  If  she  outlived  her  husband.  The 
instrument  provided:  "Excepting  and  re- 
serving, nevertheless,  the  entire  nse  and  pos- 
session of  said  premises  unto  the  said  John 
Scott  and  his  assigns,  for  and  during  the 
term  of  his  natural  life;  and  this  conveyance 
in  no  way  to  take  effect  until  after  the  de- 
cease of  the  said  John  Scott  the  grantor." 
The  court  said:  "We  see  nothing  in  the 
covenant  of  warranty  to  change  our  con- 
struction of  the  operative  words  of  the  grant 
As  those  words  were  expressly  limited  to 
take  effect  only  after  the  death  of  the 
grantor,  they  were  necessarily  revocable 
words.  The  doctrine  of  the  cases  is  that 
whatever  the  form  of  the  instrument  if  it 
-vest  no  present  Interest  but  only  appoint 
what  Is  to  h«  done  after  the  death  of  the 
maker.  It  Is  a  testamentary  Instrament  It 
signifies  nothing  that  the  parties  meant  to 
make  a  deed  instead  of  a  will.    If  they  have 


nsed  language  which  tbe  law  holds  to  be 
testamentary,  their  intention  Is  to  be  gather- 
ed from  the  legal  import  of  the  words  they 
have  employed,  for  all  parties  must  be 
judged  by  the  legal  meaning  of  their  words." 
In  Leaver  ▼.  Gauss,  supra,  a  conveyance  was 
under  consideration  which  contained  words 
purporting  to  convey  real  estate  In  the  usual 
form,  but  also  contained  the  foUowihg  lan- 
guage, "To  commence  after  the  death  of 
both  grantors,"  and  "it  is  hereby  understood 
and  agreed  between  the  grantors  and  tbe 
grantee  that  the  grantee  shall  have  no  in- 
terest in  the  said  premises  as  long  as  tbe 
grantors  or  either  of  them  shall  live."  Held, 
that  no  present  estate,  to  commence  at  a 
future  day,  was  created,  as  contemplated  by 
section  1933  of  tbe  Code  of  that  state,  and 
that  the  conveyance  was  testamentary  in 
character,  and  could  be  revoked  by  the 
grantors  at  their  option,  notwithstanding  a 
valnaUe  consideration  may  have  been  paid 
therefor.  So,  in  Plnkham  v.  Plnkham,  supra, 
where  an  instrument  in  form  a  warranty 
deed  contained  tills  provision:  "This  deed 
is  to  take  effect  and  be  in  full  force  from  and 
after  my  death.  The  further  and  additional 
consideration  of  this  conveyance  Is  that  tbe 
said  John  H.  Plnkham  staaU  pay  to  Eaia  P. 
Riddell,  my  great-granddanghter,  fifty  doRars 
($50)  per  annum  for  ten  years  from  the 
date,  this  deed  is  tai  full  force  and  effect; 
that  Is  to  say,  fifty  doUars  each  and  every 
year  for  ten  years  from  the  taking  effect 
of  this  deed."  It  was  ruled  that  the  Instm- 
ment  although  in  form  a  deed,  as  by  Its 
terms  it  was  to  operate  only  after  the  death 
of  tbe  maker,  was  testamentary  In  Its  char- 
acter, and  not  a  deed,  and  passed  no  present 
estate  in  the  premises  tuerein  described.  The 
words  used  In  the  deed  nnder  consideration 
in  the  clause  quoted  are  sucb  an  emphatic 
declaration  that  the  deed  was  to  come  im- 
mediately into  effect  npon  the  death  of  tbe 
grantor,  but  not  nntll  then,  that  we  are 
constrained  to  bold  that  no  interest  was  pres- 
ently conveyed  thereby  which  interfered  with 
the  life  estate  of  the  grantor,  and.  If  any 
effect  whatever  is  to  be  given  to  the  words 
of  reservation,  they  limited  the  fee  to  take 
effect  on  the  death,  and  not  before,  of  the 
grantor;  that  is,  they  limited  the  estate  to 
take  effect  in  future,  which  at  common  law 
can  be  done  only  when  an  estate  Is  granted. 
not  reserved,  and  might  have  been  revoked 
by  the  grantor  at  any  time.  Tbe  Instrument 
was  therefore  testamentary  in  its  character, 
and  hioperatlve  as  a  deed. 

The  conclusion  reached  renders  It  unnec- 
essary to  pass  upon  the  other  question  pre- 
sented by  defendants  with  respect  to  the 
Jurisdiction  of  the  special  Judge  before  whom 
the  case  was  tried  to  hear  and  determine  the 
case. 

For  thne  considerations,  the  Judgment  is 
reversed.    AH  concur. 
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BTATH  T.  EATON. 

'<Sopreme  Court  of  Missouri,  Dirlslon  No.  2. 
Feb.  4,  1902.) 

rOROBBT— INDICTU£NT      AND      PROOF— VARI- 

AMCB-fiUFFICIBNCr— OBMURRSa 

TO  EVIDBNCB. 

1.  Under  Ber.  St.  1890,  I  2001,  proyiding 
"that  "tT&rj  person  who  shall  forge  or  counter- 
feit, or  falsely  make  or  alter  •  *  *  any  bill 
<tt  exchange,  draft,  check,  certificate  of  de- 
posit, •  *  •  shall  be  guilty  of  forgery," 
proof  of  a  franduleut  alteration  of  a  dieck  by 
'defendant  will  support  an  indictment  chargine 
him  with  having  forged,  counterfeited,  ana 
falsely  made  the  same. 

2.  In  a  prosecution  of  defendant,  a  colored 
man,  for  fraudulently  alteriug  or  passing  an 
-altered  check  given  to  him  by  a  third  person, 
the  manager  of  a  store  and  the  party  on  whom 
the  indictment  alleged  the  check  waa  passed 
teetiiied  that  a  negro  brought  the  check  back 
-to  the  cashier's  desk  and  asked  him  to  cash 
it;  that  he  sold  the  pai-ty  certain  goods,  and 
gave  him  cash  for  the  balance;  that  he  waa 
not  certain  defendant  was  the  man,  but  that 
be  looked  like  him.  A  clerk  testified  that  the 
negro  presented  the  check  to  him;  tJiat  he 
.sold  the  goods  and  gave  him  the  money;  that 
he  could  not  tell  whether  defendant  was  the 
man  or  not.  Held,  a  demurrer  to  the  evidence 
was  properly  overruled;   the  case  being  suffl- 

-cient  to  go  to  the  jury. 

3.  Bev.  St.  1890,  {  2002,  provides  that  any 
person  who  shall  kuowingly  sell  for  any  con- 
sideration a  forged  check  shall  be  gnilty  of 
forgery.  Section  2008  declares  that  any  per- 
son who  knovringly  has  in  his  possession  a 
forged  check,  with  intent  to  utter  the  same, 
shall  be  guilty  of  forgery.  Held,  that  an  in- 
dictment chaning  defendant  with  having  for- 
ged, counterfeited,  and  falsely  made  a  check, 
etc.,  was  based  on  section  2003,  and  not  sec- 
tion 2002,  and  therefore  need  not  allege  that 
the  check  waa  uttered  for  a  consideration. 

4.  Where  an  indictment  charges  that  defend- 
ant passed  a  forged  check  on  a  third  person 
with  intent  to  defraud,  he  may  be  convicted, 
though  the  proof  shows  that  the  third  person 
was  in  the  employ  of  another,  and  that  the 
goods  and  money  given  in  exchange  belonged 
to  the  employer;  the  indictment  not  charing 
an  intent  to  defraud  any  particular  person. 

Appeal  from  circuit  court,  Howard  county; 
-Jno.  A.  Hockaday,  Judge. 

Erwin  Eaton  was  convicted  of  crime,  and 
appeals.    Affirmed. 

The  first  instruction  requested  by  defend- 
ant is  as  follows;  "Before  you  can  convict 
the  defendant  upon  the  second  count  of  the 
indictment,  yon  must  believe  and  find  from 
the  ertdence,  beyond  a  reasonable  doubt, 
tliat  the  defendant  passed  the  check  on  said 
Charles  Meyer  with  the  Intent  to  defraud 
the  said  Charles  Meyer;  and  if  yon  believe 
and  find  from  the  evidence  that  the  defend- 
ant gare  tbe  check,  as  alleged  in  the  indict- 
ment, to  said  Charles  Meyer,  in  exchange 
for  money,  goods,  or  other  property  belmig- 
tng  to  the  firm  of  H.  &  S.  I^oeb  &  Co..  and  not 
to  the  said  Meyer,  then  you  should  acquit 
the  defendant  under  the  second  count  of  the 
indictment." 

O.  S.  Barton,  for  appellant  The  Attorney 
Oeneral  and  Jerry  M.  Jeffries,  for  the  State. 


BUBGESS,  J.  Under  an  Indictment  con- 
taining two  counts,— one  charging  defendant 
with  having  forged,  counterfeited,  nnd  false- 
ly made  a  certain  check  which  purported  to 
Jiave  been  made  by  Joseph  Howard,  and  the 
other  charging  him  with  passing,  uttering, 
and  publishing  as  true  the  same  forged  check, 
—defendant  was  convicted  on  both  counts, 
and  his  punishment  upon  each  count  fixed 
at  five  years'  imprisonment  in  the  peniten- 
tiary.   He  appeals. 

The  salient  facts,  as  disclosed  by  the  rec- 
ord, are  substantially  as  follows:  The  de- 
fendant, a  negro,  had  for  some  time  been  in 
the  service  of  one  Joseph  Howard;  and 
Howard,  being  indebted  to  Um  on  that  ac- 
count, on  tbe  30th  day  of  June,  ISOO,  gave 
him  a  check,  signed  by  himself,  on  the 
Payne  &  Williams  Bank,  a  banking  corpora- 
tion doing  business  In  Fayette,  Mo.,  for  the 
sum  of  $13.  The  check  was  thereafter  al- 
tered, without  the  knowledge  or  consent  of 
Howard,  by  changing  tbe  word  "thirteen," 
where  it  was  written  In  the  check,  to  tbe 
word  "nineteen,"  and  the  figures  "$13.00,"  as 
therein  written,  to  "19.00."  The  remainder 
of  the  check  was  in  tbe  handwriting  of  How- 
ard, as  originally  written.  On  the  sane  eve- 
ning of  the  date  of  tbe  check.  It  was  pre- 
sented at  the  store  of  H.  &  S.  lA>eb  &  Co., 
in  Fayette,  by  a  colored  man,  and  exchanged 
for  $1  worth  of  goods  and  $18  in  cash.  As 
to  who  passed  the  check  and  ns  to  what  oc- 
cnrrcd  in  the  store,  the  testimony  of  the  wit- 
nesses for  the  state  was  conflicting.  Charles 
Meyer,  the  manager  of  tlie  store,  and  the 
party  to  whom  the  second  count  of  the  in- 
dictment charges  the  defendant  of  uttering 
and  passing  the  check,  testified  that  a  negro 
man  brought  tbe  cbeck  into  the  store,  and 
back  to  the  cashier's  desk,  and  asked  him  to 
cash  It;  that  he  sold  the  party  goods  amount- 
ing to  $1,  and  gave  him  $18  in  money.  This 
witness,  after  stating  that  defendant  was  the 
man  who  sold  him  the  check,  stated  that  he 
was  not  certain  that  defendant  was  the  man, 
but  that  he  looked  like  him.  Geo.  W.  Sexton, 
a  witness  for  the  state,  testified  that  he  was 
a  clerk  In  the  same  store;  that  the  negro 
man  came  in  and  presented  the  check  to  Sex- 
ton; that  he  (Sexton)  sold  him  the  goods, 
and  that  he  gave  to  the  man  the  $18  in 
change;  that  he  could  not  tell  whether  the 
defendant  was  the  party  or  not  This  was 
all  the  evidence  on  the  part  of  the  state. 
The  defendant  demurred  to  the  state's  evi- 
dence, and  asked  the  court  to  instruct  the 
Jury  tliat  under  the  Indictment  and  evidence 
in  the  case,  the  Jury  should  find  the  defend- 
ant not  guilty,  which  demurrer  the  court 
overruled,  and  refused  to  so  instruct  tbe 
Jury,  to  which  action  of  the  court  the  de- 
fendant excepted.  The  defendant  testified 
In  his  own  behalf,  and  denied  altering  or 
changing  the  check  given  him  by  Howard. 
The  state  then  recalled  Joseph  Howard  In 
rebuttal,  who  testified  that  he  had  seen  Un 
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handwriting  of  the  defendant,  and  that  he 
would  say  that  the  name  on  the  back  of  the 
check  was  in  his  handwriting.  This  was  all 
the  testimony  in  the  case. 

It  is  claimed  by  defendant  that  the  court 
should  have  sustained  his  demurrer  to  the 
evidence,  because  of  the  failure  of  the  state 
to  prove  that  the  check  described  In  the  in- 
dictment was  proven  to  have  been  forged. 
This  contention  Is  based  ui)on  the  fact  that 
the  statute  (section  2001,  Rev.  St  1899)  under 
which  the  first  count  of  the  indictment  was 
drawn  provides  that  "every  person  who 
shall  forge  or  counterfeit,  or  falsely  make  or 
alter  •  *  *  any  bill  of  exchange,  draft, 
check,  certificate  of  deposit,  «  *  •  shall 
be  guilty  of  forgery  In  the  second  degree"; 
and  the  argument  is  that  the  forging  of  a 
check  and  the  fraudulent  alteration  of  one 
are  different  acts,  and  of  a  different  nature, 
and,  even  if  there  bad  been  positive  proof 
that  defendant  altered  the  check,  he  could 
not  have  been  convicted  under  the  first 
count  of  the  indictment  for  that  offense. 
This  argument  would  have  more  force  but 
for  the  fact  that  the  alteration  of  a  check 
80  as  to  give  It  a  different  effect  is  as  much 
a  forgery  at  common  law  as  if  the  name  of 
the  person  purporting  to  have  drawn  it  were 
forged.  2  Russ.  Crimes  (Ed.  1853)  p.  *318;  2 
East,  P.  0.  582;  State  v.  Thornburg,  28  N. 
C.  79,  44  Am.  Dec.  67.  And  the  forgery  may 
be  especially  alleged  as  constituted  by  the 
alteration  or  the  forgery  of  the  entire  instru- 
ment. State  V.  Weaver,  35  N.  O.  491.  State 
v.  Flye,  26  Me.  312,  was  a  proceeding  by  in- 
dictment under  a  statute  which  makes  It  a 
felony  for  any  person,  with  intent  to  de- 
fraud, to  "falsely  make,  alter,  forge  or  coun- 
terfeit any  instrument  in  writing  being  or 
purporting  to  be  the  act  of  another,  by  which 
nuy  pecuniary  demand  or  obligation,  or  any 
right  or  Interest  In  or  to  any  property,  shall 
he,  or  purport  to  be  created,  increased,  trans- 
ferred, conveyed,  discharged  or  diminished"; 
and  it  was  held,  under  an  indictment  for 
forging  an  order,  which  set  it  out  as  it  was 
when  altered,  where  the  proof  was  that  It 
was  originally  drawn  for  $9,  and  had  been 
altered  to  $19,  that  defendant  might  be  con- 
victed under  the  Indictment.  2  Archb.  Cr. 
Proc.  15(!9,  note.  It  will  be  observed  that 
the  statute  under  which  the  defendant  was 
prosecuted  in  the  case  last  cited  Is  in  almost 
th^  exact  language  of  ours.  In  that,  to  alter 
any  instrument  therein  described,  with  in- 
tent to  defraud.  Is  forgery,  and  may  be  so 
charged;  but  it  Is  also  true  that  an  indict- 
ment is  good  which  charges  the  crime  of 
forgery,  without  specifying  in  what  particu- 
lar, and  that  a  conviction  may  be  had  under 
such  an  Indictment,  notwithstanding  the 
evidence  may  show  that  the  forgery  was 
commlttted  by  altering  the  instrument. 

Although  It  is  ccmceded  by  counsel  Cor  de- 
fendant, in  his  brief,  that  the  evidence  as  to 
whether  or  not  defendant  was  identified  as 
the  person  who  passed  or  uttered  the  check 


was  conflicting,  yet  he  Insists  that  the  de- 
murrer to  the  evidence  should  have  been 
sustained.  But  this  position  is  untenable;  for 
It  has  always  been  held  by  this  court  that 
when  there  is  any  substantial  evidence  of 
the  defendant's  guilt,  as  in  this  case,  the 
case  should  go  to  the  Jury,  Its  weight  being 
for  their  consideration. 

The  state's  first  instruction  is  criticised 
upon  the  ground,  as  claimed,  that  It  submits 
to  the  Jury  an  issue  not  raised  by  the  in- 
dictment; that  is,  that  the  question  of  con- 
sideration for  the  uttering  or  exchange  of 
the  check  is  not  raised  by  the  indictment, 
but  is  presented  to  the  consideration  of  the 
jury  by  this  instruction.  The  argument  is 
that  it  is  an  attempt  to  cure  an  omission  in 
the  indictment  by  instruction,  but  this,  we 
think,  arises  from  a  mistaken  Idea  with  re- 
spect to  the  section  of  the  statute  under 
which  the  indictment  is  drawn.  The  first 
count  of  the  indictment  Is  drawn  under  sec- 
tion 2003,  Rev.  St.  1899,  in  which  the  ques- 
tion of  consideration  is  not  made  part  of  the 
offense,  and  not  under  section  2002.  as  con- 
tended by  defendant,  wherein  it  Is  made 
part  of  the  offense. 

The  point  is  also  made  that  the  first  In- 
struction asked  by  defendant  should  hare 
been  given,  because  the  witness  Meyer,  the 
party  alleged  in  the  Indictment  as  the  one 
to  whom  the  check  was  sold,  was  simply  In 
the  employ  of  H.  &  S.  Loeb  &  Co.,  and  that 
the  goods  and  the  money  given  In  exchange 
for  the  check  were  their  property.  The 
charge  in  the  Indictment  is  not  to  defraud 
any  particular  person,  but  a  general  Intent 
to  defraud;  and  so.  If  It  was  uttered  or 
sold  with  such  intent,  it  does  not  make  any 
difference  to  whom  the  money  and  property 
for  which  It  was  sold  or  exchanged  belonged. 
There  was  ample  evidence  to  justify  the  ver- 
dict. 

The  judgment  is  affirmed.    All  concur. 


Ex  parte  CARTER. 

(Supreme  CJonrt  of  Missouri,  Division   No.   2, 

Feb.  4,  1902.) 

WITNKSSBS-TBSTIPTINQ  AGAINST  ONESBLF— 
CONSTITUTIONALITY  OF  STATUTE. 
Rev.  St  1899,  |  2206.  provides  that  no  pei^ 
son  shall  he  incapacitated  or  excused  from  tes- 
tifying touching  any  offense  committed  by  an- 
other against  any  of  the  rnvvisions  relating  to 
gaming  by  reason  of  his  having  bet  or  played 
at  any  of  the  prohibited  games  or  earning  de- 
vices, but  that  the  testimony  which  may  be 
given  by  such  person  shall  in  no  case  be  used 
against  him.  Const,  art  2,  §  23,  declares  that 
no  person  shall  be  compelled  to  testify  against 
iiimself  in  a  criminal  case.  Held,  that  the  stat- 
ute is  violative  of  the  constitutional  provision, 
inasmuch  as  a  witness  cannot  be  compelled  to 
give  any  evidence  which  may  lead  to  his  pros» 
entiou. 

Habeas  corpus  by  Amot  Carter  against  the 
sheriff  of  Shannon  county  to  secure  petition* 
er's  release  from  the  shericrs  custody.  P» 
titioner  discharged.  )olc 


James  Orchard,  for  petltlone 
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SHERWOOD,  3.  This  proceeding  bag  been 
Instituted  to  test  tbe  validity  of  section  2200, 
Rev.  St.  1899,  wblch  reads  this  way:  "No 
person  shall  be  Incapacitated  or  excnsed  from 
testifying  touching  any  ofCense  committed 
by  another,  against  any  of  the  provisions  re- 
lating to  gaming,  by  reason  of  his  having 
betted  or  played  at  any  of  the  prohibited 
games  or  gaming  devices,  but  tbe  testimony 
which  may  be  given  by  such  person  shall  In 
00  case  be  used  against  him."  It  seems  that 
a  prosecution  was  begun  against  W.  R.  Shuck 
et  al.,  down  In  Shannon  county,  for  playing 
"pitch"  and  "seven-up"  for  money  and 
drinks.  On  the  trial  of  that  cause,  petition- 
er was  sworn  as  a  witness,  whereupon  the 
following  colloquy  ensued  between  the  pros- 
ecuting attorney  and  the  witness: 

"Q.  Are  you  acquainted  with  W.  R.  Shuck? 
A.  Yes,  sir.  Q.  I  win  ask  yon—  He  stands 
charged  here  with  betting  on  a  game  of 
pitch,  also  on  a  game  of  seven-up,  last  July 
some  time.  I  will  ask  you  to  state  to  the 
Jury  if  you  saw  them  along  about  that  time 
playing?  A.  I  must  refuse  to  testify  in  this 
case.  I  am  afraid  I  would  incriminate  my- 
self. Q.  I  win  ask  you  to  state  to  this  Jury 
If  you  did  not,  some  time  within  a  year 
prior,— some  time  last  July,— if  they  ware  not 
over  bere  at  this  place,  and  you  didn't  see 
tbem  playing  pitch  for  the  drinks?  A.  As  I 
told  you  before,  I  refuse  to  testify,  on  the 
same  grounds. 

"Your  honor,  I  Insist  that  the  witness  an- 
swer tbe  questions. 

"Tbe  Oourt:  Answer  the  question.  A.  I 
refuse  to  answer  the  question,  because  it 
would  lead  to  evidence  which  would  incrim- 
inate myself,  or  lead  to  witnesses  by  whoae 
testimony  I  would  be  convicted,  and  would 
humiliate  and  degrade  me,  and,  If  I  should 
give  evidence  concerning  tbe  whole  case,  It 
would  criminate  me." 

Upon  such  refusal  the  court  fined  the  peti- 
tioner for  contempt,  and  ordered  him  Into 
tbe  custody  of  tbe  sheriff,  in  whose  custody 
be  DOW  Is. 

On  behalf  of  bis  constitutional  exemption 
from  l)elng  required  to  answer  such  ques- 
tions, petitlonor  contends  that  be  did  not 
have  to  answer  them.  The  petitioner  con- 
tends that  his  confinement  Is  Illegal,  and  in 
violation  of  section  23  of  article  2  of  the  con- 
stitution of  the  state  of  Missouri,  wblch  says 
"that  no  person  shall  be  compelled  to  testify 
against  himself  In  a  criminal  case,"  and  that 
said  imprisonment  is  In  violation  of  that  part 
of  tbe  fifth  amendment  to  the  constitution  of 
the  United  States  which  says,  "nor  shall  any 
person  be  compelled,  in  any  criminal  case, 
to  t>e  a  witness  against  himself." 

Tbe  mllngs  of  various  courts  have  not 
been  nniform  on  the  question  bere  presented; 
one  court,  and  perhaps  more,  holding  to  the 
extreme  vlev  that  only  in  a  criminal  case 
wherein  the  person  sought  to  be  made  a  wlt- 
ress  was  also  a  party  defendant  in  such  case 
did    tbe    constitutional    pnAlbltloii    apply. 


Thus  In  New  York  tbe  constitution  declared 
that  no  person  shall  "be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  him- 
self." Const  art  1,  i  6.  And  the  act  there 
questioned  provided  that  every  person  offend- 
Ing  against  the  statute  should  "be  a  com- 
petent witness  againat  any  other  person  so 
offending,"  and  might  be  compelled  to  give 
evidence  before  any  magistrate  or  grand  Jury, 
or  In  any  court.  In  the  same  manner  as  other 
persons,  "but  the  testimony  so  given  shall 
not  be  used  in  any  prosecution  or  proceeding, 
civil  or  criminal,  against  the  person  so  testi- 
fying." Laws  1%3,  c.  5S9,  t  14.  A  similar 
provision  was  contained  in  chapter  446  of  the 
Laws  of  18o7,  In  section  52.  And  upon  this  It 
was  said:  "Tbe  term  'criminal  case,'  used 
In  the  clause,  must  be  allowed  some  mean- 
ing, and  none  can  be  conceived,  other  than 
a  prosecution  for  a  criminal  offense.  But  it 
must  be  a  prosecution  against  him,  for  what 
Is  forbidden  is  that  he  should  be  compelled 
to  be  a  witness  against  himself.  Now,  if  be 
be  prosecuted  criminally  touching  the  matter 
about  which  he  has  testified  upon  the  trial 
of  another  person,  tbe  statute  makes  It  im- 
possible that  his  testimony  given  on  that  oc- 
casion should  be  used  by  tbe  prosecution  on 
tbe  trial.  It  cannot,  therefore,  be  said  that 
In  such  criminal  case  be  has  been  made  a 
witness  against  himself  by  force  of  any  com- 
pulsion used  towards  him  to  procure  In  the 
other  case  testimony  which  cannot  possibly 
be  used  In  tbe  criminal  case  against  himself." 
And  thereupon  It  was  ruled  that,  as  tbe  wit- 
ness Hackley  was  not  a  party  defendant  to 
the  prosecution,  be  was  compellable  to  testi- 
fy before  tbe  grand  Jury.  People  v.  Kelly, 
24  N.  Y.  74. 

In  Massachusetts,  however,  tbe  provision 
of  the  constitution  was  that  no  subject  shall 
be  "compelled  to  accuse  or  furnish  evidence 
against  himself."  Const  pt  1,  art.  12.  The 
statute  bearing  on  that  subject  provided: 
"No  person  who  is  called  as  a  witness  before 
the  Joint  special  committee  on  tbe  state 
police,  shall  be  excused  from  answering  any 
question  or  from  the  production  of  any  paper 
relating  to  any  corrupt  practice  or  Improper 
conduct  of  the  state  police,  forming  tbe  sub- 
ject of  inquiry  by  such  committee,  on  the 
ground  that  the  answer  to  such  question  or 
the  production  of  such  paper  may  criminate 
or  tend  to  criminate  himself,  or  to  disgrace 
him,  or  otherwise  render  him  Infamous,  or 
on  tbe  ground  of  privilege;  but  the  testimony 
of  any  witness  examined  before  said  commit- 
tee upon  the  subject  aforesaid  or  any  state- 
ment made  or  paper  produced  by  bim  upon 
such  an  examination,  sball  not  be  used  as 
evidence  against  such  witness  In  any  civil 
or  criminal  proceeding  In  any  court  of  Jus- 
tice." St  1871,  c.  »1.  Tbe  witness  Emory 
was  brought  before  tbe  Joint  special  commit- 
tee of  the  senate  and  house,  and  this  inter- 
rogatory propounded  to  him:  "Have  you  ever 
paid  any  money  to  any  state  constable,  and 
do  yon  know  of  any  corrupt  practice  or  im- 
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proper  conduct  of  tbo  atate  police?  If  so, 
state  fully  what  sums,  and  to  -whom  you 
have  thus  paid  money,  and  also  what  you 
know  of  such  corrupt  practice  and  Improper 
conduct"  To  this  he  answered:  "I  decline 
to  answer  the  question,  upon  the  grounds— 
First,  that  the  answer  thereto  will  accuse 
me  of  an  Indictable  offense;  second,  that  the 
answer  thereto  will  furnish  evidence  against 
me  by  which  I  can  be  conyicted  of  such  an 
offense."  For  this  refusal  he  was  Imprison- 
ed. Being  brought  before  Judge  Wells  on 
hatieas  corpus,  the  case  was  fully  argued,  and 
upon  conference  with  the  other  Judges  of 
the  supreme  judicial  court  the  opinion  deliv- 
ered by  Judge  Wells  (In  re  Emery,  lOT  Mass. 
172,  8  Am.  Rep.  22)  met  with  tiie  unanimous 
concurrence  of  all  the  Judges.  In  that  opin- 
ion It  is  said  in  regard  to  the  question  pro- 
pounded: "It  Is  apparent  that  an  affirmative 
answer  to  the  question  put  to  him  might 
tend  to  show  that  be  bad  been  guilty  of  an 
offense,  either  against  the  laws  relating  to 
the  keeping  and  sale  of  Intoxicating  liquors, 
or  under  the  statute  for  punishing  one  who 
shall  corruptly  attempt  to  Influ»ice  an  ex- 
ecutive officer  by  the  gift  or  offer  of  a  bribe 
(Gen.  St  c.  163,  S  T)."  Regarding  the  clause 
quoted  from  the  blU  of  rights,  the  opinion 
says:  "By  the  narrowest  construction,  this 
prohibitloQ  extends  to  all  investigations  of  an 
inquisitorial  nature  instituted  for  the  purpose 
of  discovering  crime,  or  the  perpetrators  of 
crime,  by  putting  suspected  parties  upon  their 
examination  In  respect  thereto  in  any  man- 
ner, alQiough  not  in  the  course  of  any  pend- 
ing prosecution.  But  it  is  not  even  thus 
limited.  The  principle  applies  equally  to  any 
compulsory  disclosure  of  his  guilt  by  the  of- 
fender himself,  whether  sought  directly  as 
the  object  of  the  luiniry,  or  indirectly  and  In- 
cidentally for  the  purpose  of  establishing 
facts  Involved  In  an  Issue  between  other  par- 
ties. If  the  disclosure  thus  made  would  b« 
capable  of  being  used  against  himself  as  a 
confession  of  crime,  or  an  admission  of  an 
offense  by  himself.  In  any  prosecntion  then 
pending  or  that  might  be  brought  against 
him  therefor,  such  disclosure  would  be  an 
accusation  of  himself,  within  the  meaning  of 
the  constitutional  provision.  In  the  absence 
of  regulation  by  statute,  the  protection 
against  such  aelf-accnsation  is  secured  by  ac- 
cording to  the  guilty  person,  when  called  np- 
on  to  answer  as  witness  or  otherwise,  the 
privilege  of  then  avowing  the  liability  and 
claiming  the  exemption,  instead  of  compel- 
ling him  to  answer,  and  then  excluding  bis 
admissions  so  obtained,  when  afterwards  of- 
fered in  evidence  against  him.  The  common- 
law  maxim  Is,  'Nemo  tenetur  selpsum  ae- 
cnsare,'  the  interpretation  and  appIlcatloB 
of  which  has  always  betsi  in  accordance  wttb 
what  has  been  Just  stated."  Referring  to 
the  expnesBlon  "or  furnish  evidence  against 
himself,"  the  opinion  ssys  that  this  clause 
must  be  equally  extensive  in  its  application, 
and  "Jb  its  interpretation  may  b*  presumed 


to  be  intended  to  add  something  to  ttie  sig- 
nlflcance  of  that  which  precedes.  Aside  from 
this  contideration,  and  upon  the  language  of 
the  proposition  standing  by  itself,  it  is  a 
reasonable  construction  to  hold  that  it  pro- 
tects a  person  from  being  compelled  to  dis- 
close the  circumstances  of  his  offense,  the 
sources  from  which  or  the  means  by  which 
evidence  of  its  conunissiou,  or  of  bis  con- 
nection with  it,  may  be  obtained  or  made  ef- 
fectual for  his  conviction  without  using  his 
answers  as  dli^ect  admissions  against  him. 
For  all  practical  purposes,  such  disclosures 
would  have  the  effect  to  famish  evidence 
against  the  party  making  them.  They  might 
furnish  the  only  means  of  discovering  the 
names  of  those  who  could  give  evidence  con- 
cerning the  transaction,  the  Instrument  by 
which  a  crime  was  perpetrated,  or  even  the 
corpus  deUctl  Itself.  Both  the  reason  upon 
which  the  rule  is  founded,  and  the  terms  in 
which  it  is  expressed,  forbid  that  it  should  be 
limited  to  confessions  of  guIU,  or  statemoits 
which  may  be  proved  in  subsequent  prosecu- 
tions as  admissions  of  facts  sought  to  be  es- 
tablished thweln."  Proceeding  then  to  con- 
sider the  effect  of  the  statute  of  Massachu- 
setts already  quoted,  the  opialon  says:  "It 
follows  from  the  conBidetatioos  already  nam- 
ed that  so  far  as  this  statnte  requires  a  wit- 
ness, who  may  be  called,  to  answer  questions 
and  produce  papers  which  may  tend  to  crim- 
inate himself,  and  attempts  to  take  from  him 
the  constitutional  priyllege  In  respect  there- 
to, it  must  be  entirely  ineffectual  for  that 
purpose,  unless  It  also,  relieves  him  from  all 
liabilities  for  protection  against  which  the 
privilege  is  secured  to  him  by  the  coostltu- 
tlon.  The  statnte  does  undertake  to  secure 
him  against  certain  liabilities,  to  wit  the  use 
of  any  diaclosures  he  may  make  as  admis- 
sions or  direct  avldmoe  against  him  in  any 
civil  or  criminal  proceeding."  Further  on. 
the  opinion,  recsrring  to  the  constitatlonal 
provision  then  under  considwation,  says: 
"No  one  can  be  reqnired  to  foivfo  an  appeal 
to  its  protection,  unless  first  secured  from  fu- 
ture liability,  sad  czposore  to  be  prejudiced, 
la  any  criminal  ^ocecdlng  acalnat  him,  as 
fully  ajid  extoutvely  as  ha  would  be. secur- 
ed by  availing  himself  oC  the  privUege  ac- 
corded by  the  constitution.  Under  the  inter- 
pretation already  given,  this  cannot  be  ac- 
compllriied  so  long  as  he  remains  liaUe  to 
proaecatlon  criminally  for  aay  matters  or 
causes  in  respect  of  which  he  shall  be  exam- 
ined, or  to  which  his  testimony  ahall  relate. 
It  is  not  doB«k  la  dineet  terms,  by  the  stat- 
ute in  question.  It  is  not  eonkended  ttaat  the- 
statute  is  capable  of  an  tnterpretation  which 
will  give  it  that  effect;  and  it  is  dear  tkat 
it  cannot,  and  was  not  intended  to.  so  oper- 
ate. Failing,  then,  to  fnmlali  to  the  p«sons 
to  be  examined  an  exem^on  eqnivialait  to 
that  contained  In  the  oonstltaUon,  or  to  re- 
move the  whole  liability'  against  whldt  its 
provlsioos  w«re  Intmded  to  protect  tbom,  tt 
falls  to  deprive  them  ot  the  right  to  appeal  to 
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Hie  prlTlIege  tberein.    The  result  1b  that.  In 

appe&Ung  to  bis  xirlvllege  as  an  exemption 
from  tbe  obligatloa  to  answ»  the  Inquiries 
put  to  him,  the  iKtltloner  was  In  the  exer- 
cise of  his  conatitutlonal  right;  and  his  refus- 
al to  answer  upon  that  ground  was  not,  and 
could  not  he  considered  as,  disorderly  con- 
dnct.  or  a  contempt  of  the  authority  of  the 
body  before  which  be  was  called  to  answer. 
There  being  no  legal  ground  to  authorize  the 
commitment  upon  which  he  Is  held,  he  must 
be  discharged  therefrom." 

In  Vlrglula  the  bill  of  rights  of  tbe  consti- 
tution of  1870  contained  a  provision  that  had 
existed  In  that  bill  of  rights  ever  since  June 
12,  1776,— that  no  man  can  "be  compelled 
to  give  evidence  against  himself."  Const, 
art  1,  {  10.  And  npon  this  the  court  of  ap- 
peals said  that  it  was  the  purpose  of  the 
framers  of  that  cLause  "to  declare,  as  part 
of  the  orcranic  law,  that  no  man  should  any- 
where, before  any  tribunal,  hi  any  proceed- 
ing, be  compiled  to  give  evidence  tending  to 
criminate  himself,  either  in  that  or  any  other 
proceeding,"  and  that  the  provision  could  not 
be  confined  "only  to  cases  In  which  a  man  Is 
called  on  to  give  evidence  himself  in  a  pros- 
ecution i>ending  against  him."  And  thereup- 
on It  waa  ruled  that  the  witness  could  not  be 
can4>elled  to  answer  before  the  grand  Jury 
what  he  knew  of  a  certain  duel,  because,  as 
he  Btabed,  tbe  answer  to  the  question  would 
tend  to  criminate  him.  The  act  of  the  gen- 
eral assembly  thus  b-onght  In  question  made 
lavTlsion  as  follows:  "Every  person  who 
may  have  been  tbe  bearer  of  such  challenge 
or  aroceptanoe,  or  othearwise  engaged  or  con- 
cerned in  any  duel,  may  be  required,  in  any 
proseenttai  against  any  person  but  himself, 
for  baTi&g  fought,  or  aided  or  abetted  in 
such  due),  to  testify  aa  a  witneea  in  such 
proseetttloB;  bat  any  statement  made  by 
sDch  person,  as  snch  witneas,  shall  not  be 
used  against  him  in  any  proaecutloo  against 
himself."  Acts  ia6»-70,  c.  355.  The  court 
held  that  the  effect  of  the  statute  waa  to  in- 
Tade  the  constitutional  right  of  the  citizen, 
and  to  deprive  the  vrltness  of  his  constitu- 
tional right  to  refuse  to  give  evidence  tend- 
ing to  crimlDat*  Umself,  without  indemnity, 
and  that  the  act  was  therefore,  to  that  ex- 
tent, nncanstltutional  and  void.  It  held,  fur- 
ther, that,  before  the  constitutional  privi- 
lege could  be  talcKi  away  by  tbe  legislature, 
there  must  be  abeolute  Indemnity  provided; 
tliat  notlLing  short  of  complete  amnesty  to 
the  witDesjK-cn  aheolote  wiping  ont  of  the 
olTense  as  to  Um,  so  that  he  could  no  longer 
be  prosecuted  for  tt— would  furnish  that  Ui- 
demnity;  that  tbe  staitnte  in  question  did  not 
furnish  it,  bat  only'  prenrlded  that  the  state- 
ment made  by  the- witness  should  not  be  used 
against  him  In  a  proeecntlon  against  himself; 
that,  withont  nsisg,  (me  word  of  that  state- 
nent;  tbe  attorney  for  tbe  commonwealth 
mifl^t  in  noany  cascst  and,  in  a  case  liice  that 
is  liand,  inevitably  would,  be  led  by  tbe  tes- 
timony at  tb*  witness  to  means  and  source* 


of  information  which  might  result  in  criml- 
nating  the  witness  himsdf;  and  that  thia 
would  be  to  deprive  the  witness  of  his  priv- 
ilege, without  indemnity.  And  so  the  judg- 
ment of  the  hustings  court,  which  ruled  t4> 
the  contrary,  was  reversed.  Cnllen  v.  Com., 
24  Grat.  G2tl. 

In  New  Hampshire  the  clause  In  the  bill 
of  rights  is  exactly  lil>:e  that  of  Massachu- 
setts, above  mentioned.  And  In  the  case  of 
State  V.  Nowell,  58  N.  H.  314,  Xowell  de- 
clined to  answer  about  selling  liquors  as 
clerk,  etc.,  when  questioned  by  the  grand 
Jury,  giving  the  usual  reasons  for  his  re- 
fusal. The  statute  in  that  case  hod  thi»- 
provision:  "Xo  cletta,  servant  or  agent  of 
any  person  accused  of  a  violation  of  this. 
chapter,  shall  be  exc-used  from  testifying 
against  his  principal,  for  the  reason  that  he 
may  thereby  criminate  himself;  but  no  testi- 
mony so  given  by  him  shall,  in  any  pnoscou- 
tlon,  be  used  as  evidence,  either  diseetly  «h: 
indirectly,  against  him,  nor  shall  he  be  there- 
after prosecuted  for  any  offense  so  disclosed, 
by  hUn."  Gen.  St  c.  90,  f  20.  The  supreme- 
court,  having  been  moved  for  an  attachment 
against  the  recalcitrant  witnessv  said:  "The- 
couunon-law  maxim,  thus  affirmed  bj;  the  bill 
of  rights,  that  no  one  shall  be  oampeUed  to- 
testify  to  his  own  cdmiuailtyi  hae  been  un- 
derstood to  mean  not  only  that  the  subjeot. 
shall  not  be  compelled  to  disclose  his-  guilt 
upon  a  trial  of  a  criminal  proceeding  against, 
himself,  but  also  that  be  shall  not  he  re^ 
quired  to  disclose,  on  the  trial  oC  issaea  be- 
tween others,  facta  that  can  be  used  against, 
him  as  admissions  tending  to  iK'ove  hla  guilt, 
of  any  crime  or  offense  of  which  he  may 
then  or  afterwards  be  charged,  or  the  aonrces. 
from  which,  or  the  meana  by  which,  evl*" 
denoe  of  Its  conuaisslon,  w  of  bis  connectloa; 
with  it,  may  be  obtained."  But  that  court, 
further  held,  in  aabatanee  and  effect,  that  in- 
asmuch as  the  statute  und»'  renlew  secured 
the  witness  against  aU  liability  to  f  utate  pros- 
eeudon  as  effectually  as  if  Iw  were  itdiaHy 
innocent,  and  relieved,  blm  from  all  liabili- 
ties on  account  of  the  matters  which  be  waa 
compelled  to  diadoae,  the  witness  tbaref(»e 
had,  under  the  statute,  all.  the  protection  that 
tbe  common-law  right,  adopted  by  the  bill' 
of  rlghta  in  its  common-law  sense;  gave  him, 
and  tliat  If  prosecated,  a  plea  that  he  hadi 
dIscioBed  the  same  offense  en  a  lawful  ac- 
caaation  against  his  priasipal  voeld  be  a  per- 
fect anewer  to  the  pEoaeeution  against  him- 
self, and  that  consequently  be  was  compeila*. 
ble  to  testify,  and  liable  to  attachment  shouUi 
be  fail  to  do  so. 

In  Counselmau  v.  Hitcheoek,  142  U.  S,.  547, 12 
Sup.  Ct.  196,  35  L.  Ed.  llie,  the  court  consider- 
ed the  fifth  amendmeat  to  the  coistltutlon.  of 
the  United  States,  heretofore  set  foasth  in  con- 
nection wltii  and  reference  to  seotion.  860i  4rf 
the  Uevised  Statutes  of  the  United  States, 
which  Is  the  following:  "No  pleading  of, a. par- 
ty, nor  any  discovery  or  evidence  obtaiBed" 
from  a  party  or  witness  b^  mi»,^.^^^ 
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clal  proceeding  In  this  or  any  foreign  country, 
shall  be  glyen  In  evidence,  or  in  any  manner 
used  against  him  or  his  property  or  estate,  in 
any  court  of  the  United  States,  in  any  crimi- 
nal proceeding,  or  for  tbe  enforcement  of  any 
penalty  or  forfeiture,"— and,  speaking  through 
Hr.  Justice  Blatchford  ruled:  That  the  mean- 
ing of  the  constitutional  provision  is  not 
merely  that  a  person  shall  not  be  compelled 
to  be  a  witness  against  himself,  but  its  ob- 
ject is  to  insure  that  a  person  shall  not  be 
compelled,  when  acting  as  a  witness  In  any 
Investigation,  to  give  testimony  which  may 
tend  to  show  that  he  himself  has  committed 
a  crime.  The  protection  afforded  by  section 
860  is  not  coextensive  with  the  constitutional 
provision.  As  the  manifest  purpose  of  the 
constitutional  provisions,  both  of  the  states 
and  of  the  United  States,  is  to  prohibit  tbe 
compelling  of  testimony  of  a  self-criminating 
kind  from  a  party  or  a  witness,  the  liberal 
construction  which  must  be  placed  on  con- 
stitutional provisions  for  the  protection  of 
personal  rights  would  seem  to  require  that 
the  constitutional  guarantiee,  however  differ- 
ently worded,  should  have,  as  far  as  possible, 
the  same  interpretation.  It  Is  a  reasonable 
construction  of  the  constitutional  provision 
that  the  witness  is  protected  from  being 
compelled  to  disclose  the  circimistances  of 
his  offense,  or  the  sources  from  which  or 
the  means  by  which  evidence  of  Its  commis- 
sion, or  of  his  connection  with  it,  may  be 
obtained  or  made  effectual  for  bis  conviction 
without  using  his  answers  as  direct  admis- 
sions against  him.  No  statute  which  leaves 
the  party  or  witness  subject  to  prosecution 
after  he  answers  the  criminating  question 
put  to  him  can  have  the  effect  of  supplanting 
the  privilege  conferred  by  the  constitution. 
In  view  of  the  constitutional  provision,  a 
statutory  enactment,  to  be  valid,  must  af- 
ford absolute  immunity  against  future  pros- 
ecution for  the  offense  to  which  the  ques- 
tion relates.  '  And  so  the  petitioner,  who  had 
refused  to  answer  an  incriminating  question 
In  the  lower  court,  was  held  entitled  to  his 
discbarge  on  habeas  corpus;  section  860, 
aforesaid,  not  being  regarded  as  broad  In  Its 
power  of  protection  as  tbe  amendment  be- 
fore referred  to,  and  therefore  constitutloD- 
ally  invalid.  And  the  ruling  in  People  v. 
Kelly,  24  N.  Y.  74,  that  the  words  "criminal 
case*'  mean  only  a  criminal  prosecution 
against  the  witness  himself,  was  disapproved. 
Chief  Justice  Marshall,  when  engaged  In 
the  trial  of  Aaron  Burr  (1  Burr's  Tr.  244),  on 
the  question  wbether  the  witness  was  priv- 
ileged not  to  accuse  himself,  gave  utterance 
to  similar  views,  saying:  "If  the  question  be 
of  si'.ch  description  that  an  answer  to  it  may 
or  may  not  criminate  the  witness,  according 
to  the  purport  of  that  answer,  It  must  rest 
with  himself,  who  alone  can  tell  what  It 
would  be,  to  answer  the  question  or  not  If, 
in  such  a  case,  he  say  upon  his  oath  that  his 
answM"  would  lurriniinnte  himself,  the  court 
tiux  demand  uo  other  testimony  of  the  fact 


•  •  •  According  to  their  statement  [the 
coimsd  for  the  United  States],  a  witness 
can  never  refuse  to  answer  any  question 
imless  that  answer,  unconnected  with  other 
testimony,  would  be  sufficient  to  convict  him 
of  crime.  This  would  be  rendering  the  rule 
almost  perfectly  worthless.  Many  links  fre- 
quently compose  that  chain  of  testimony 
which  is  necessary  to  convict  any  individual 
of  a  crime.  It  appears  to  the  court  to  be 
the  true  sense  of  the  rule  that  no  witness 
is  compellable  to  furnish  any  one  of  fbem 
against  himself.  It  is  certainly  not  only 
a  possible,  but  a  probable,  case,  that  a  wit- 
ness, by  disclosing  a  single  fact  may  com- 
plete the  testimony  against  himself,  and  to 
every  effectual  purpose  accuse  himself  as  en- 
tirely as  he  would  by  stating  every  circum- 
stance which  would  be  required  for  his  con- 
viction. That  fact  of  Itself  might  be  unavail- 
ing, but  all  other  facts  without  it  would  be 
Insufficient  While  that  remains  concealed 
within  his  own  bosom,  he  is  safe;  but  draw 
it  from  thence,  and  he  is  exposed  to  a  pros- 
ecution. The  rule  which  declares  that  no 
man  Is  compellable  to  accuse  himself  would 
most  obviously  be  Infringed  by  compelling  a 
witness  to  disclose  a  fact  of  this  description. 
What  testimony  may  be  possessed  or  is  at- 
tainable against  any  individual,  the  court  can 
never  know.  It  would  seem,  then,  that  the 
court  ought  never  to  compel  a  witness  to  give 
an  answer  which  discloses  a  fact  that  would 
form  a  necessary  and  essential  part  of  a 
crime  which  is  pimishable  by  the  laws."  This 
ruling  by  the  eminent  chief  Justice  was  in 
1807;  the  fifth  amendment  among  others, 
having  been  ratified  in  1791. 

In  the  present  Instance,  section  2206  of  our 
statutes,  now  imder  comment,  must  be  re- 
garded, under  the  authorities  cited  (except 
Kelly's  Dase,  supra),  and  for  the  reasons 
therein  given,  as  failing  under  the  ban  of 
section  23  of  our  bill  of  rights.  We  there- 
fore enter  an  order  discharging  the  peti- 
tioner from  custody.    All  concur. 


MlliO  et  al.  T.  NUSKB  et  aL 
(Supreme  Court  of  Texas.    Feb.  17,  1Q02.) 

APPEAIr-COUNTT  COURT— TIMB  FOR  FIUKQ 
BOND. 

Under  Rev.  St  art  2266,  proTiding  that 
an  appeal  may  be  taken  from  any  decision  or 
judgment  of  the  county  court  to  the  district 
court  upon  compliance  with  the  provisions  of 
the  act  and  articles  2256  and  22o6,  requiring 
the  party  appealing  to  file  bis  bond  within  15 
days  "after  such  decision,  order,  decree,  or 
judgment  shall  have  been  rendered,"  the  time 
for  filing  the  appeal  bond  runs  from  the  order 
appealed  from,  and  not  from  the  date  of  an 
order  overruling  a  motion  for  a  new  trial. 

Certified  question  from  court  of  civil  ap- 
peals of  First  supreme  Judicial  district 

Proceedings  for  the  allowance  of  a  claim 
by  Anna  Nuske  and  others  against  the  es- 
tate of  William  MIlo.  Upon  the  protest  of 
Emma  MIlo  and  others,  the  claims  were  dls- 
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allowed  hj  the  cottoty  court,  and  claimants 
appealed  to  the  district  court,  where  the  ap- 
peal was  dismissed.  On  certified  questiona 
to  the  court  of  civil  appeals.    Affirmed. 

H.  Paul  Georgl,  B.  P.  Turner,  and  W.  O. 
Henderson,  for  appellants.  Tompkins  &  He- 
Dade,  for  appellees. 

WILLIAMS,  J.  The  court  of  civil  appeals 
for  the  First  district  certifies  for  decision 
the  following  case: 

"The  appellants,  having  a  claim  against 
the  estate  of  William  Mile,  deceased,  which 
estate  was  being  administered  In  the  county 
court  of  Waller  county,  presented  said  claim 
to  the  administrator,  who  allowed  same;  and 
it  was  filed  in  the  county  court  on  July  18, 
1900,  for  approval  by  the  county  Judge.  Ap- 
pellees, who  are  Interested  In  said  estate, 
tiled  a  protest  against  the  approval  of  said 
claim;  and  upon  a  hearing  by  the  county 
judge  on  the  4th  day  of  October,  1900,  the 
claim  as  to  one  of  appellants  was  wholly  re- 
jected, and  was  approved  only  in  part  In 
favor  of  the  other  appellants.  On  the  6th 
of  October,  1900,  appellants  filed  a  motion 
for  a  new  trial  In  the  county  court,  which 
motion  was  heard  and  ovenniled  by  the  coun- 
ty judge  on  October  11,  1900.  The  appel- 
lants, at  the  time  their  motion  for  a  new 
trial  was  overruled,  gave  notice  of  appeal 
to  the  district  court,  and  on  the  26th  day  of 
October  filed  in  the  county  court  their  appeal 
bond,  conditioned  as  required  by  law,  which 
bond  was  duly  approved  by  the  clerk  of 
said  county  court.  The  appellees  filed  a  mo- 
tion in  the  district  court  to  dismiss  the  ap- 
peal on  the  ground  that  the  appeal  bond,  not 
having  been  filed  within  15  days  from  the 
original  entry  of  the  order  appealed  from, 
was  not  filed  within  the  time  prescribed  by 
law.  This  motion  was  sustained  by  the  dis- 
trict court,  and  the  appeal  dismissed. 

•'We  respectfully  certify  for  your  decision 
the  question  as  to  whether  or  not,  upon  the 
facts  above  stated,  the  district  court  erred 
in  holding  that  the  appeal  bond  was  not 
filed  within  the  time  prescribed  by  the  stat- 
ute, and  in  dismissing  the  appeal." 

Article  2255,  Rev.  St.,  provides:  "Any  per- 
son who  may  consider  himself  aggrieved  by 
any  decision,  order,  decree  (W  judgment  of 
the  county  court  shall  have  the  right  to  ap- 
peal therefrom  to  the  district  court  of  the 
comity  upon  complying  with  the  provisions 
of  this  chapter."  The  party  appealing  is  re- 
quired by  articles  2256  and  2258  to  file  his 
bond  or  affidavit  within  15  days  "after  such 
decision,"  etc.,  "shall  have  been  rendered." 
Under  former  decisions  of  this  court,  it  must 
be  beld  that  the  time  runs  from  the  order 
to  be  appealed  from,  and  not  from  the  order 
overmllng  motion  for  new  trial.  The  stat- 
ute allowing  writs  of  error  from  the  district 
ronrt  to  the  conrt  of  civil  appeals  limits  the 
right  to  twelve  months  "after  the  final  judg- 
ment Is  rendered."  In  Oooper  v.  Yoakun,  91 
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Tex.  392,  43  S.  W.  871,  the  question  was  pre- 
sented whether  or  not  this  time  runs  from 
the  date  of  the  main  judgment,  or  from  the 
date  of  the  order  overruling  motion  for  new 
trial;  and  it  was  held  that  the  former  date 
controlled.  Quoting  from  Waterhouse  v. 
Love,  23  Tex.  560,  the  court  said:  "The  lan- 
guage Is  too  plain  to  be  mistaken.  It  bars 
the  remedy  at  the  expiration  of  two  years 
from  the  rendition  of  judgment.  The  rendi- 
tion of  judgment  Is  an  independent  fact,  dis- 
tinct from  the  adjournment  of  court,  from 
other  proceedings  at  the  term,  and  in  the 
same  case;  and  it  Is  from  the  happening  of 
this  fact  that  the  two  years  are  to  be  com- 
puted." The  language  under  construction  in 
Cooper  V.  Yoakun  was  "final  judgment"  and 
afforded  better  reason  for  the  contention  of 
appellant  that  a  Judgment  is  not  final  until 
the  close. of  the  term,  and  may  be  set  aside 
or  modified  at  any  time  during  the  term,  and 
hence  should  not  be  considered  the  final  dis- 
position of  the  matter  until  refusal  of  new 
trial,  than  does  the  probate  law,  which 
makes  the  limitation  upon  the  right  of  ap- 
peal from  a  decision,  order,  etc.,  begin  to  run 
from  the  time  when  "snch  decision  or  order 
shall  have  been  rendered."  Another  differ- 
ence between  that  case  and  this  is  that.  In 
other  proceedings,  motions  for  new  trials 
'are  expressly  provided  for,  and  allowed  as  a 
matter  of  right,  while  no  such  provision  is 
found  In  the  probate  law;  but  appeal,  with 
trial  de  novo  in  the  district  court,  is  allowed. 
The  time  for  appeals  from  the  district  and 
county  courts  and  for  writs  of  error  to  the 
courts  of  civil  appeals  Is  expressly  fixed  with 
reference  to  the  date  of  orders  overruling 
motions  for  new  trials  or  for  rehearing 
(Rev.  St  arts.  942,  1387) ;  and  this  makes  the 
absence  of  such  provision  from  the  statute 
construed  in  Cooper  v.  Yoakun  and  from 
that  now  in  question  more  significant  The 
time  for  appeals  from  Justices'  courts  is 
made  to  ran  from  the  "date  of  Judgment" 
Rev.  St  art.  1670.  But  by  other  provisions 
the  right  Is  given  to  the  parties  to  make 
motions  for  new  trials,  and  the  duty  is  Im- 
posed on  the  Justice  to  act  upon  them.  Even 
under  these  provisions,  the  court  of  appeals 
first  held  that  the  limitation  on  the  appeal 
ran  from  the  date  of  the  main  Judgment, 
and  not  from  the  order  upon  motion  for  new 
trial  (Conally  v.  Gambull,  1  White  &  W.  Civ. 
Oas.  Ot  App.  8  90;  Bach  v.  OInacchio,  Id.  S 
1310),  but  finally  adopted  the  view  that  the 
latter  date  governed  (Kyle  v.  Becton,  2  Will- 
son.  Civ.  Cas.  Ot  App.  §  49;  Laird  v.  Frle- 
berg,  Id.  {  110;  Missouri  Pac.  By.  Co.  ▼. 
Houston  Flour  Mills  Co.,  Id.  ^  571;  Grant 
V.  Fowzes,  8  Willson,  Civ.  Gas.  Ct  App.  { 
105;  West  T.  White,  4  Willson,  Olv.  Oas.  Ct 
App.  t  130,  16  S.  W.  788).  Whether  or  not 
the  latter  position  is  reconcilable  with  the 
decisions  of  this  court  above  referred  to,  we 
need  not  consider,  since  no  provision  for  a 
new  trial  In  probate  matters  Is  found  in  the 
statute.   It  Is  doubtless  true  that  the  probate 
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court  bas  power  to  alter  Its  Judgments  dur- 
ing the  term  at  which  they  are  entered,  and 
that  such  power  may  be  Invoked  by  proper 
application  from  interested  parties;  but,  In 
the  absence  of  a  statute  so  providing,  this 
cannot  be  held  to  modify  the  fixed  and  cer- 
tain rule  of  the  statute  prescribing  the  time 
within  which  appeals  must  be  perfected. 
The  power  referred  to  may  be  exercised  at 
any  time  during  the  term,  and,  as  there  is 
no  statute  prescribing  a  period  of  time  with- 
in which  a  party  may  invite  such  action,  it 
would  follow  that  he  may  do  so  when  be 
chooses,  so  long  as  the  term  lasts;  and,  if 
the  rule  contended  toe  were  allowed,  the 
time  for  perfecting  an  appeal  could  be  pro- 
tracted at  his  wllL  This  would  leave  no  cer- 
tain rule  upon  the  subject,  and,  when  It  is 
considered  that  many  persons  may  be  ag- 
grieved by  an  order  made  In  an  estate,  any 
one  of  whom  may  ask  the  court  to  review 
and  change  it,  and  may  take  an  appeal  from 
it,  it  becomes,  obvious  that  no  such  uncer- 
tainty was  intended.  If  parties  desire  to 
ask  a  revision  by  the  court  of  Its  own  order, 
and  also  to  appeal  from  it,  they  can  do  both, 
but  must  still  comply  with  the  statute.  It 
may  be  that  an  application  to  set  aside  an 
order  might  be  based  upon  such  grounds 
that  an  am>eal  would  lie  from  a  Judgment 
refusing  it,  but  such  Is  not  the  case  present- 
ed. The  effort  Is  to  appeal  from  the  orig- 
inal order  after  the  overruling  of  an  ordi- 
nary motion  for  a  new  trial,  seeking  merely 
the  revision  of  the  Judgment  of  the  court  al- 
reiidy  pronounced.  Such,  at  least,  we  under- 
stand to  be  the  case. 

We  answer  that  the  district  court  did  not 
err  In  holding  that  the  bond  was  not  filed  In 
time,  and  dismissing  the  appeal. 


WALTON  T.  STATB. 

(Court  of  Criminal  Appeals  «f  Texas.   Jan.  29, 
1902.) 

jnSDRMEANORS-APPBAl^-JtJRISDICTION— 
KK('Oa.\IZ.VNCE>-FAILURB  TO  RB- 

MAIN   Ifl  CUSTODY. 

Under  Code  Or.  Proc.  art.  886,  provIdiiiR  that 
when  the  defendant  appeals  In  any  case  of 
-misdeoieanor  he  shall,  if  in  custody,  be  com- 
mitted to  jail,  unless  he  enter  into  reco^i- 
Ksnce,  etc.,  the  court  is  without  jurisdiction 
of  an  appeal  where  appellant  has  not  entered 
into  a  recuiroizance,  and  is  allowed  to  go  from 
and  return  to  the  jail  at  his  own  pleasure. 

Appeal  from  Grayson  county  court;  J.  D. 
Woods,  Judge. 

Albert  Walton  was  convicted  of  a  mlsde- 
men  nor,  and  appeals.    Dismissed. 

Robt  A.  John,  Asst  Atty.  Oen.,  for  the 
State. 


BROOKS,  J.  Appellant  was  convicted  of 
carrying  a  pistol,  and  4is  punishment  assess- 
ed at  a  fine  of  $25.  The  assistant  attorney 
general  has  filed  a  motion  to  dismiss  the  ap- 
peal, because  the  appellant  has  not  entered 


into  recognizance  pending  the  appeal,  and 
has  not  been  confined  in  Jail,  as  required  by 
law  In  case  recognizance  is  not  entered  into; 
and  has  attached  to  the  motion  the  affidavit 
of  J.  M.  Chancellor  to  the  efitect:  "That  he 
la  acquainted  with  Albert  Walton;  that  be 
works  at  the  county  jail  of  Grayson  coonty, 
and  is  now,  and  has  been  continuonsly  since 
said  26th  day  of  June,  1901,  performing 
services  In  and  around  and  out  of  said  Jail, 
making  errands  from  said  Jail  into  and 
through  the  city  of  Sherman  for  the  officials 
and  attendants  residing  at  and  in  said  Jail; 
that  said  Albert  Walton  has  never  been  con- 
fined In  the  county  Jail  of  Grayson  county; 
that  he  was  not  confined  on  the  26th  of  June, 
1001,  and  that  he  has  not  been  confined  in 
said  Jail  at  any  time  since  said  26th  day  of 
.Tune,  1901,  but  that  be  works  In  and  around 
said  jail,  and  goes  and  comes  at  bis  own 
pleasure,  and  is  on  the  streets  of  Sherman 
daily,  either  on  business  or  for  pleasure,  and 
Is  now  at  liberty  to  go  from  said  Jail,  and 
return  to  same  at  bis  own  pleasure."  Ap- 
pellant not  having  been  confined  in  Jail  as 
required  by  article  886,  Code  Cr.  Proc.,  this 
court  is  without  jurisdiction,  and  the  motion 
Is  accordingly  sustained. 
Appeal  dismissed. 


DRIG6S  T.  STATE. 

(Court  ot  Criminal  Appeals  of  Texas.    Jan.  29, 

1902.) 

UISDEMBANORS-A^PPEAIa-RECOGNIZANCE}— 
STATEMENT  OF  PUNISHMENT. 

Under  Code  Cr.  Proc.  art  887,  a  recogni- 
sance stating  the  punishment  as  a  fine  of  $25. 
when  it  was  in  fact  but  flO,  to  fatally  de- 
fective. 

Appeal  from  Dallas  county  court;  Bl  S. 
Lauderdale,  Judge. 

E,  B.  Driggs  was  convicted  of  a  misde- 
meanor, and  appeals^    Dismissed. 

Woods  &  Baldwin,  for  appellant  Robt.  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appelhint  was  convicted  of 
gaming,  and  fined  $10.  The  assistant  attor- 
ney general  has  filed  the  following  motion 
to  dismiss  this  appeal,  to  wit:  "Appellant 
was  charged  with  the  offense  of  gaming,  and 
upon  trial  was  convicted,  and  his  punish- 
ment, as  shown  by  the  verdict  and  Judgment 
herein,  assessed  at  a  fine  of  ten  dollars;  that 
subsequent  to  the  conviction,  and  in  op&i 
court  he  entered  into  a  recognisance  wblou 
describee  the  offense  as  being  a  misdemean- 
or, and  the  punishment  as  being  a  fine 
ot  twenty-five  dollars.  Therefore  the  state 
would  show  the  court  there  is  a  variance  be- 
tween the  recognizance  tmd  tbe  verdict  and 
Judgment  herein;  that  the  recognlcance 
mJsdescrlbes  the  judgment  of  the  court  in 
that  the  judgment  was  for  ten  dollars,  an<I 
the  recognizance  recites  the  same  as  a  jud::- 
ment  for  t\\enty-flve  dollars.    Wbeareforc  the 
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state  prays  tbe  court  to  dismiss  this  appeal, 
because  there  ia  not  sacb  recognizance  here- 
in as  required  by  article  &87,  Code  Cr.  Proc., 
and  therefore  this  court  is  without  Jurisdic- 
tion." An  Inspection  of  tbe  record  shows  it 
sustains  the  motion,  and  It  to  accordingly 
sustained. 
The  appeal  la  dismissed. 


BROWN  r.  STATa 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  29, 

1902.) 

DEPUTY  SHERIFF— APPOINTMENT— DB  FACTO 
OFFICER— AGGRAVATED  ASSAULT  —  ACQUIT- 
TAL—CONVICTION  OF  SIMPLE  ASSAULT. 

1.  Where  a  deputy  sheriff,  on  tieing  appoint- 
ed, refused  to  take  the  oath,  and  cut  tbe  same 
off  from  bis  appointment,  and  there  was  no 
showinit  that  he  exercised  the  duties  of  the 
office,  or  had  tbe  reoutation  in  the  community 
of  beinK  a  deputy  sneriS,  he  was  not  an  offi- 
cer de  facto. 

2.  Where  defendant  assaulted  an  alleged  of- 
ficer wliile  beinj;  arrested,  wliich  action  would 
have  constituted  an  aggravated  sssanlt  had 
the  person  assaulted  been  an  officer,  an  ac- 
quittal of  the  charge  of  SKgravated  assault 
was  eanlTalent  to  a  finding  tnat  the  person  as- 
saulted was  not  an  officer;  and,  as  defendant 
had  a  right  to  resist  an  unlawful  arrest,  he 
could  not,  under  the  verdict,  be  convicted  of  a 
simple  assault 

Appeal  from  county  court,  Oollln  county; 
J.  H.  Faulkner,  Judge. 

O.  E.  Brown  was  convicted  of  a  simple  as- 
sault, and  appeals.    Reversed. 

Gamett,  Smith  &  Meiritt  and  F.  B.  WU- 
cox,  f<Mr  appellant.  Robt  A  John,  Asst 
Atty.  Gen.,  for  the  State. 

HENDBRSON,  J.  Appellant  was  convict 
ed  of  a  simple  assanlt,  and  his  punishment 
assessed  at  a  fine  of  $5;   hence  this  appeal. 

This  Is  the  second  appeal.  See  Brown  y. 
State,  60  S.  W.  648.  The  facts  before  us  on 
the  present  appeal  are  substantially  the  same 
as  those  on  the  former  appeal,  except  with 
reference  to  the  qualifications  of  Bol>ert8on 
aa  deputy  sheriff.  In  the  former  appeal  the 
proof  showed  a  mere  omission  to  file  the 
oath  and  ttond.  In  the  present  appeal  it  is 
shown  he  refused  to  take  the  oath  in  order 
to  qualify,  as  shown  by  blU  of  exceptions. 

Appellant  complains  of  the  following  por- 
tI<Mi  of  the  charge  of  the  court:  "When  an 
Injury  is  caused  by  violence  to  a  person,  in- 
tent to  injure  Is  presumed,  and  it  rests  with 
tbe  person  inflicting  tbe  Injury  to  show  the 
accident  or  Innocent  Intention."  While  we 
do  not  believe  this  charge  should  have  been 
given,  yet,  In  view  of  the  eighth  paragraph 
of  tbe  court's  charge,  we  do  not  believe  the 
same  constitutes  reversible  error. 

Appellant  complains  of  the  action  of  the 
court  in  instmcting  the  Jury  that  Robertson, 
the  alleged  d^uty  sheriff,  was  a  de  facto 
officer,  and  that,  instead  of  said  charge,  the 
conrt  should  have  given  the  requested  spe- 
cial lostmctlona  aa  follows:    "Zou  are  fur- 


ther Instructed  that.  If  Alex  Robertson  de- 
signedly failed  and  refused  to  take  the  offi- 
cial oath  and  have  his  appointment  recorded 
as  required  by  law,  then  he  Is  not  an  ofBoer 
de  facto  nor  de  Jure,  and  you  will  acquit 
the  defendant"  In  the  same  connection,  we 
will  also  notice  appellant's  third  bill  of  ex- 
ceptions, which  presents  the  evidence  insisted 
upon  by  the  state  as  constituting  Robertson 
a  de  facto  deputy  sheriff.  The  written  ap- 
pointment of  Robertson  by  the  sheriff  of  Col- 
lin county,  dated  February  1,  1880,  was  of- 
fered In  evidence;  but  it  was  shown  this 
was  not  recorded,  nor  was  the  oath  of  office 
appended  to  the  same,  but  it  was  cut  off  the 
paper.  Robertson  testified  be  had  not  taken 
the  oath  of  office,  nor  had  his  appointment 
filed  in  the  office  of  the  county  clerk  of  Ool- 
lln county;  that  he  refused  to  take  the  oath 
of  office  l>ecause  he  was  not  in  position  to 
do  regular  work  <that  is,  such  work  as  he 
heard  of);  that  he  told  the  sheriff  at  the 
time  be  would  not  do  regular  work,  but  that 
any  matter  around  town  that  needed  special 
attention,  he  would  attend  to  it;  that  bo 
did  not  remember  who  had  cut  the  oath  of 
office  off  the  appointment;  that  be  might 
have  done  it  On  this  proof,  appellant  mov- 
ed to  exclude  the  evidence  of  Robertson's  ap- 
pointment as  deputy  sheriff,  claiming  it  was 
no  appointment  but  his  assuming  to  act  un- 
der It  merely  constituted  him  a  volunte«r. 
It  appears  from  tbe  record  that  this  alleged 
appointment  was  made  by  the  sheriff  on  the 
1st  of  February,  1889;  that  the  arrest  of  ap- 
pellant was  made  August  6,  1899;  that  In 
the  Interim  Robertson  bad  previously  made 
one  arrest  The  question  Is,  was  Robertson 
a  de  facto  officer,  and  as  sucb  authorized  to 
arrest  appellant,  or  was  be  a  mere  volun- 
teer? On  the  former  appeal,  on  the  proof  as 
presented,  we  held  he  was  a  de  facto  officer. 
But  then  the  proof  presented  did  not  show, 
as  here,  that  appellant  absolutely  refused  to 
take  the  oatii  of  office  and  file  the  same  in 
the  office  of  the  county  clerk  in  connection 
with  his  appointment.  There  was  no  proof 
offered  then  or  now  that  be  exercised  the 
duties  of  his  office,  and  that  be  had  the  repu- 
tation in  tbe  community  of  being  a  deputy 
sheriff.  On  the  record  as  here  presented,  It 
occurs  to  us,  there  was  a  refusal  to  accept 
the  appointment.  There  was  certainly  a  re- 
fusal to  qualify  as  deputy  sheriff.  In  this 
connection  our  attention  has  been  called  to 
articles  662,  663,  and  661  of  the  Penal  Code, 
and  to  subdivisions  3  and  4  under  tbe  last- 
named  article.  These  provisions  of  the  Cod« 
Indicate  the  circumstances  under  which  an 
officer  Is  Justifiable,  In  case  of  homicide,  in 
taking  the  life  of  the  party  resisting  arrest; 
but  of  course,  they  have  some  application  to 
the  question  here  presented.  See  article  898, 
subd.  6,  Pen.  Code.  Subdivisions  3  and  4, 
referred  to,  are  as  follows:  "(Z)  The  person 
executing  the  order  must  be  some  officer 
duly  authorized  by  law  to  execute  the  order, 
or  some  person  specially  appointed  In  accord- 
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ance  with  law  for  the  i>erfonnance  of  tbe 
duty.  (4)  If  the  person  executing  the  order 
be  an  officer,  and  performing  a  duty  which 
no  other  person  can  by  law  perform,  he  must 
have  taken  the  oath  of  office  and  giyen  bond, 
where  such  Is  required  by  law."  In  case  of 
homicide  It  would  appear  that  a  de  facto 
officer  (that  is,  one  assuming  the  functions 
of  the  office  without  giving  bond,  taking 
oath,  and  having  the  same  ffied  according  to 
law)  could  not  Justify  in  case  he  killed  one 
who  was  resisting  arrest.  However,  we  un- 
d»«tand  our  decisions  to  go  beyond  the  lit- 
eral scope  of  these  statutes,  and  that  a  de 
facto  officer  has  the  same  right  In  making 
an  arrest  as  a  de  Jure  officer.  The  definition 
of  a  de  facto  officer  la  given  In  the  books  In 
general  terms.  Among  other  definitions.  It 
is  held  that  one  Is  a  de  facto  officer  who 
acts  under  color  of  a  known  and  valid  ap- 
pointment or  election,  but  where  the  officer 
had  failed  to  conform  to  some  precedent,  re- 
quirement, or  conditions,  as  taking  oath, 
giving  a  bond,  or  the  like.  8  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  782.  In  this  case  there 
was  not  a  mere  neglect  or  failure  to  take 
the  oath,  but  there  was  absolute  refusal  to 
take  such  oath.  Indeed,  It  was  cut  off  from 
the  paper  constituting  the  alleged  appoint- 
ment It  occurs  to  us,  there  was  a  refusal 
here  to  accept  the  appointment.  Beyond 
this,  there  was  not  that  reputation,  originat- 
ing In  the  discharge  of  the  office  and  the 
acquiescence  In  the  community,  which  would 
constitute  appellant,  without  a  regular  ap- 
ixylntment,  a  de  facto  officer.  Under  tbe 
facta  of  this  case,  as  presented,  we  are  in- 
clined to  tbe  opinion  that  a{q:>ellant  was  not 
a  de  facto  deputy  sheriff. 

Appellant  very  urgently  Insists  the  court 
erred  In  charging  the  Jury  that,  if  appellant 
was  not  guilty  of  an  aggravated  assault, 
then  to  determine  whether  or  not,  from  the 
evidence,  he  was  guilty  of  a  simple  assault; 
and,  In  this  connection,  he  also  Insists  that 
the  verdict  of  tbe  Jury,  finding  appellant 
guilty  of  a  simple  assault,  is  not  authorized 
by  the  facts,  but  Is  tantamount  to  an  acquit- 
tal. We  are  aware  that,  as  a  general  prop- 
osition, one  charged  with  an  aggravated  as- 
sault cannot  complain  because  of  his  convic- 
tion of  a  simple  assault.  Foster  y.  State,  25 
Tex.  App.  543,  8  S.  W.  664.  In  Jay  v.  State 
fTex.  Cr.  App.)  55  S.  W.  335,  this  principle 
was  extended  to  a  charge  of  aggravated  as- 
sault alleged  to  have  been  committed  upon 
an  officer  In  the  lawful  discharge  of  the  du- 
ties of  his  office.  However,  the  decision  does 
not  indicate  that  the  point  here  Insisted  on 
arose  from  the  facts  in  that  case,  or  that 
tbe  question  here  presented  was  decided. 
Appellant  here  maintains:  That  If  Robert- 
son, the  alleged  deputy  sheriff,  was  a  deputy 
sheriff,  either  de  Jure  or  de  facto,  then  he 
had  a  right  to  arrest  and  detain  appellant, 
and  any  resistance  showing  personal  vio- 
lence, or  Intent,  coupled  with  the  ability,  to 
commit  such  vlolencek  would  constitute  ma 


assault,  and  that  assault  would  be.  by  tbe 

terms  of  the  statute,  an  aggravated  assault. 
If,  on  the  contrary,  Robertson  was  not  sucb 
de  Jure  or  de  facto  officer,  he  had  no  right 
to  arrest,  or,  having  arrested,  to  detain,  ap- 
pellant; and  appellant  would  have  the  rigbt 
to  resist  sucb  unlawful  arrest  or  detention, 
and  any  violence  used  by  him,  or  threatened 
violence,  for  the  purpose  of  effecting  his  re- 
lease, and  not  excessive,  would  not  consti- 
tute an  assault  of  any  character.  That  wben 
the  Jury  found  appellant  guilty  of  a  simple 
assault  thus  acquitting  him  of  an  agg^ravat- 
ed  assault,  they.  In  effect,  determined  that 
Robertson  was  not  such  officer,  and  if  he 
was  not  sucb  officer,  of  course,  appellant  had 
a  right  to  do  all  the  evidence  showed  he  did. 
It  occurs  to  us  that  the  proposition  advanced 
Is  a  sound  one,  to  wit.  If  Robertson  was  an 
officer,  only  in  that  event  did  he  have  the 
right  to  arrest  and  detain  appellant;  and  U, 
In  the  exercise  of  such  rightful  authority,  be 
was  assaulted  by  appellant,  the  assault  woald 
be  an  aggravated  assault  If,  on  tiie  other 
hand,  Robertson  was  not  sucb  officer,  then 
appellant  had  a  right  to  resist  such  arrest, 
and,  if  he  committed  an  assault  In  the  neces- 
sary resistance  to  such  Illegal  arrest,  he  could 
not  be  guilty  of  a  simple  assault  Massie  v. 
State,  27  Tex.  App.  617,  11  S.  W.  638;  Mlers 
V.  State,  34  Tex.  Cr.  App.  161,  29  S.  W.  1074. 
53  Am.  St  Rep.  706.  Tbe  fact  that  the  Jury 
convicted  him  of  a  simple  assault  was  equiv- 
alent to  finding  that  Robertson  was  not  an 
officer  engaged  In  the  lawful  performance  of 
his  duties.  If  this  be  correct  appellant  coold 
not  be  guilty  of  a  simple  assault  because  he 
had  a  right  to  resist  an  imlawful  arrest 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


HAYS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  29, 

1902.) 

CRIMINAL   LAW— APPEAtr-ORAL    CHASQE- 
REVIBW. 

Where  the  charge  was  oral,  and  not  con- 
tained in  the  record,  alleged  error  in  the  re- 
fusal of  a  requested  special  charge  cannot  be 
considered. 

Appeal  from  Johnson  county  court;  W.  D. 
McKay,  Judge. 

Blake  Hays  was  convicted  of  selling  intox- 
icating liquors  to  a  minor,  and  appeals.  Af- 
firmed. 

Robt  A.  John,  Asst  Atty.  Oen.,  for  tbe 

State. 

BROOKS,  J.  Appellant  was  prosecuteti 
under  an  Indictment  charging  him  wltb 
knowingly  selling  Intoxicating  liquor  to  a 
minor,  and  upon  trial  was  convicted,  and 
his  punishment  assessed  at  a  fine  of  $2.'i. 
We  find  neither  statement  of  facts  nor  bill 
of  exceptions  In  the  record.  The  charge  of 
the  court,  by  consent  of  appellant  was  oral; 
and  In  the  absence  of  the  charge  we  cannot 
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any  whether  or  not  the  court  erred  In  failing 
'  to  give  appellant's  special  charge.  The  mo- 
tion for  new  trial  merely  Insists  that  the 
Terdict  of  the  Jury  and  judgment  of  the 
court  Is  contrary  to  the  law  and  the  evi- 
dence. In  the  absence  of  a  statement  of 
facts,  we  cannot  pass  on  this  question. 

No  error  appearing  in  the  record,  the  Judg- 
ment is  affirmed. 


STEVEN'S  T.  STATBJ. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  29, 

1902.) 

BURGLARY— CIRCUMSTANTIAIi    BVIDENCB— 
SUFFICIENCY. 

Circumstantial  evidence  on  a  trial  for  bur- 
glary held  iusufilcient  to  sustain  conviction, 
where  it  does  not  exclude  every  reasonable 
hypothesis  except  that  of  the  eullt  of  the  de- 
fendant, and  does  not  show  with  the  certainty 
required  by  rules  of  circumstantial  evidence 
that  the  property  found  in  defendant's  posses- 
sion was  that  of  the  alleged  owner,  or  that  ac- 
cused was  the  person  who  broke  into  and  en- 
tered his  house. 

Appeal  from  district  court,  Johnson  coun- 
ty; Wm.  Polndexter,  Judge. 

Charley  Stevens  was  convicted  of  bniglary 
and  he  appeals.    Reversed. 

Ramsey  &  Odell,  for  appellant  Robt  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

•DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary,  and  his  punishment  assessed 
at  two  years'  confinement  In  the  peniten- 
tiary. 

It  may  be  stated  the  breaking  of  the  house 
was  satisfactorily  shown.  In  order  to  con- 
nect defendant  with  the  burglary,  the  state 
relied  upon  circumstantial  evidence.  The 
owner  of  the  house  stated  it  contained  quite 
a  lot  of  wheat,  some  in  bulk,  and  some  in 
Backs;  that  on  Friday  evening  the  house  was 
securely  fastened,  and  on  Monday  morning 
for  the  first  time  he  ascertained  it  had  been 
broken  into,  and  35  to  60  bushels  of  his  wheat 
taken.  On  Monday  appellant  sold  about  50 
bushels  of  wheat  in  Cleburne,  about  eight 
miles  distant  from  the  scene  of  the  alleged 
burglary.  The  wheat  taken  had  lime  Inter- 
spersed through  it,  some  of  the  pieces  being 
about  the  size  of  a  marble.  It  was  testified 
by  tbe  purchaser,  as  well  as  by  the  weigher, 
of  the  wheat,  that  there  was  no  lime  ob- 
served in  the  w^eat  sold  by  defendant.  Ap- 
pellant was  not  a  farmer,  and  therefore  did 
not  raise  wheat.  He  had  been  hauling  wheat 
for  other  people  about  the  country.  He  bor- 
rowed or  hired  the  wagon  on  Sunday  night 
prior  to  the  Monday  morning  on  which  he 
sold  tbe  wheat  At  tbe  time  he  got  the 
wagon  there  was  a  dead  hog  tied  to  the  rear 
end  of  It  This  hog  was  white  In  color. 
Abont  fonr  miles  from  the  town  of  Cleburne, 
and  in  the  direction  of  the  burglarized  house, 
tbe  carcass  of  a  large  white  hog  was  seen 
on  Monday.  These  are  substantially  the 
facts  developed,  with  this  additional  fact: 


that  while  the  alleged  owner  was  In  Cle- 
burne on  Monday,  defendant  is  shown  to 
have  watched  his  peregrinations  around  the 
town.  It  may  also  be  stated  that  the  wheat 
lost  by  the  alleged  owner  was  described  as 
being  T»y  bright  and  what  was  known  as 
"castor  wheat";  that  the  brightness  occur- 
red by  its  being  damaged  In  the  shock  by  wet 
weather.  In  this  connection,  however,  It  is 
admitted  there  was  a  great  deal  of  what  is 
known  as  "castor  wheat"  raised  In  that  coun- 
ty, and  a  very  large  percentage  of  the  wheat 
was  damaged  by  the  rain,  as  was  that  of  tbe 
alleged  owner.  In  order  to  sustain  this  con- 
viction, tbe  state  was  forced  to  rely  upon 
these  circumstances  as  evidence  of  the  pos- 
session by  appellant  of  the  alleged  stolen 
wheat  Appellant  made  a  statement  at  the 
time  of  borrowing  the  wagon,  which  was 
proved  against  him,  that  he  wanted  it  to 
haul  some  wheat  he  had  gotten  from  a  man 
who  was  very  busily  engaged  during  the  day 
putting  up  hay,  and  therefore  could  not  de- 
liver the  wheat  in  the  daytime.  Applying 
the  rules  of  circumstantial  evidence  to  the 
testimony,  we  do  not  believe  this  case  has 
been  made  out  with  that  certainty  which  au- 
Oiorizes  a  conviction.  It  does  not  exclude 
every  reasonable  hypothesis  except  that  of 
the  guilt  of  the  defendant,  nor  does  it  show 
that  certainty  required  by  the  rules  of  cir- 
cumstantial evidence,  that  the  wheat  found 
in  his  possession  was  that  of  the  alleged 
owner,  or  that  he  is  the  man  who  broke  and 
entered  tbe  bouse  eight  miles  west  of  C3e- 
bume.  It  was  not  even  undertaken  to  be 
shown  that  the  white  hog  found  on  the  side 
of  the  road  was  the  one  attached  to  the 
wagon  when  he  borrowed  it,  or  what  became 
of  the  hog  after  he  borrowed  the  wagon.  If 
this  was  the  hog  tied  to  the  wagon  at  the 
time  he  borrowed  it  it  was  necessarily  con- 
veyed from  the  town  of  Cleburne  to  the  point 
where  the  carcass  was  found.  If  he  dragged 
it  from  town  to  that  point  there  would  have 
been  evidence  of  the  trail.  The  owner  of 
the  wagon  excludes  the  idea  that  the  hog 
was  in  the  wagon,  but  makes  it  appear  that 
it  was  tied  to  It  to  be  hauled  away.  These 
matters,  in  connection  with  the  further  fact 
that  appellant  undertook  to  secure  a  wagon 
from  several  i>artles  before  obtaining  one, 
for  the  purpose  of  going  after  wheat  that 
night,  stating  in  every  instance  his  reason 
for  wanting  the  wagon  at  night  in  our  Judg- 
ment leaves  the  evidence  too  bare  of  cogency 
to  Justify  us  In  affirming  the  judgment 

Tbe  Judgment  is  reversed,  and  the  cause 
remanded. 


McDANIBIi  V.  STATE. 

(Court  of  Qriminal  Appeals  of  Texas.    Jan.  29, 

1902.) 

NAMBS— INDICTMENT— EVIDEINCE— HARMLESS 
ERROR. 

1.  In   a  prosecution   for   adultery,    charging 
that  the  w(»nan  was  married  to  John  B.  B., 
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-where  Tarloas  witnesses  for  the  state  have  tes- 
tifie<i  that  her  husband  was  named  Ed  B.,  tes- 
timony of  a  witness  for  the  state  that  he  had 
testified  in  a  divorce  Bait  wherein  J.  E.  B.  was 
plaintiff  and  the  woman  was  defendant  was 
admissible  to  &how  that  John  £.  B.  was  the 
same  party  that  witness  knew  aa  Ed  B. 

2.  Any  error  in  admitting  snch  testimony 
M'as  not  calculated  to  prejudice  defendant. 

AppeaJ  from  Tarrant  county  court;  M.  B. 
Harris,  Judge. 

Somers  McDaniel  was  convicted  of  crime, 
and  appeals.    Afiirmed. 

Robt  A.  John,  Asat.  Atty.  Oen.,  (or  the 

State. 

BROOKS,  J.  Appellant  was  convicted  of 
adultery,  and  his  punishment  assessed  at  a 
fine  of  $100. 

Bill  of  exceptions  No.  1  complains  that  the 
court  erred  In  permitting  the  witness  for  the 
state  to  testify  that  be  had  been  a  witness 
for  plalntllF,  and  testlQed  In  a  certain  suit 
for  divorce  In  the  district  court  wherein  J. 
E.  Beaumont  was  plaintiff  and  Flora  Beau- 
mont was  defendant  The  objection  to  this 
evidence  was  that  It  was  Immaterial,  preju- 
dicial, calculated  to  influence  the  Jury,  and 
was  res  inter  alios  acta.  This  prosecution 
against  appellant  was  predicated  upon  the 
alleged  fact  of  bis  living  in  adultery  with 
Flora  Beaumont,  the  defendant  in  the  di- 
vorce suit  The  indictment  charged  that 
"she,  the  said  Flora  Beaumont,  being  then 
and  there  lawfully  married  to  another  iter- 
son,  to  wit,  one  .Tohn  E.  Beaumont  who  was 
then  and  there  living,"  etc.  Various  wit- 
nesses who  testified  for  the  prosecution  stat- 
ed that  Flora  Beaumont's  husband  was  nam- 
ed Ed  Beaumont.  The  foregoing  testimony 
was  offered  by  the  state  to  show  that  the 
real  name  of  the  husband  of  appellant's  co- 
defendant  was  John  E.  Beaumont.  The  al- 
l^fation  of  the  name  of  John  E.  Beaumont 
in  the  indictment  is  for  the  purpose  of  iden- 
tification, and  the  allegatiim  of  the  name  of 
third  parties  is  for  the  purpose  of  identifi- 
cation. Blsh.  New  Cr.  Proc.  i  677.  We 
have  heretofore  held  that  the  real  name  of 
a  person,  or  the  name  that  he  is  generally 
known  by,  may  be  alleged  and  proved,  and 
those  facts  sustain  the  Indictment.  Bird  r. 
State,  16  Tex.  A^p.  528.  Furthermore,  the 
name  of  the  party  alleged  in  the  Indictment, 
like  pedigree,  age,  birth,  etc.,  may  be  proved 
by  hearsay,  and  may  be  proved  by  general 
reputation.  It  is  one  of  the  exceptions  to 
the  general  mle  of  the  inadmissibility  of 
heai-say  evidence.  The  petition  for  divorce, 
which  was  Introduced,  as  well  as  the  testi- 
mony of  the  witnesses  above  detailed,  was 
admissible  to  show  that  John  E.  Beaumont 
was  the  same  party  that  the  witness  knew 
as  Ed  Beaumont  At  any  rate,  we  do  not 
think  It  was  such  an  error  as  was  calculated 
to  Injure  the  rights  of  appellant  even  con- 
ceding It  to  be  error. 

Appellant  also  complains  of  the  Insuffl- 

■mcy  of  the  evidence  to  support  the  con- 


viction.   We  are  of  opinion  that  the  eri- 
denoe  is  amply  sufficient 
The  Judgment  la  aflSrmed. 


STANDIFER  et  al.  t.  STATE. 

(Ooort  of  Criminal  Appeals  of  Texas.    Jan.  29. 

1902.) 

CRIMINAL  LAW— AFPEAI<— RECOGNIZANXE- 
SUFFICIBNCY. 

1.  A  recognizance  which  is  joint  and  not  sev- 
eral is  defective. 

2.  A  recognizance  which  does  not  state  the 
amount  of  punishment  assessed  is  defective. 

Appeal  from  Dickens  county  court;  O.  S. 
Ferguson,  Judge. 

Bill  Standifer  and  another  were  convicted 
of  crime,  and  appeal.    Dismissed. 

Robt  A.  John,  Aast  Atty.  Gen.,  for  the 

State. 

HENDERSON,  J.  Appellants  were  con- 
victed of  Injuring  a  fence,  and  fined  flO 
each.  The  assistant  attorney  general  has  fil- 
ed a  motion  to  dismiss  the  appeal  because 
the  recognizance  is  defective.  The  recc^ni- 
zance  is  joint  and  not  several,  and  neither 
does  it  state  the  amount  of  the  punishment 
assessed  against  appellants.  The  motion  is 
well  taken,  and  the  appeal  is  dismissed. 


CLEVELAND  v.  STATE. 

(Conrt  of  Criminal  Api)eal8  of  Texas.    Jaa.  29, 

1902.) 

INTOXICATING  LIQUORS— FURNISHING  TO  MI- 
NOR—KNOWLEDGE OF  MINORITY. 
Where  defendant  fnmished  liquor  to  a 
minor,  but  it  ajmeared  that  snch  minor  was 
18  years  old,  had  a  heavy  beard,  often  drank 
liquor  in  company  with  his  father  and  defend- 
ant, dranl(  liquor  at  home  with  the  consent  of 
his  parents,  showed  all  the  evidence  of  ma- 
tnrity,  and  defendant  was  not  informed  of  bis 
minority,  the  evidence  was  Insufflcient  to  sup- 
port a  conviction  of  the  oftense  of  "know- 
ingly" giving  intoxicating  liquor  to  a  minor. 

Appeal  from  Hill  county  court;  L.  C.  Hill. 
Judge. 

Oscar  Cleveland  was  convicted  of  giving 
Intoxicating  liquor  to  a  minor  and  appeals. 
Reversed. 

Vaughan,  Works  &  Clarke,  for  app^ant 
Robt  A.  John,  Asst  Atty.  Qen.,  for  the  State. 

BROOKS,  J.  Appelant  was  prosecuted 
under  an  informatliw  charging  that  he  did 
"tmlawfully  and  knowingly  g^ve  and  cause 
to  be  given  intoxicating  liquors  to  Vance 
Cook,  a  minor,"  etc.,  and  upon  conviction 
his  punishment  was  assessed  at  a  fine  of  $25. 

In  the  view  we  take  of  the  record.  It  is 
only  necessary  to  consider  one  question,  to 
wit  the  sufficiency  of  the  eridaice  to  sup- 
port the  conviction.  It  aivears  that  prose- 
cuting witness  was  18  years  old,  bad  a  heavy 
beard,  shaved  frequently,  and  that  appel- 
lant in  company  with  thfe  minor's  father. 
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bad  frequentty  gone  to  tbe  town  of  Itasca, 
and  there  bought  whteky,  giving  some  to  the 
minor  and  some  to  the  father,  and  on  some 
occasions  the  father  would  buy  the  whisky, 
and  give  some  to  the  minor  and  some  to  ap- 
pellant. These  or  similar  instances  occurred 
on  several  occasions.  Tbe  minor  drank 
whisky  about  home  with  the  consent  of  his 
mother  and  father,  and  this  was  well  known 
to  appellant,  who  lived  with  the  father  of 
the  minor  a  short  while.  It  further  appears 
that  the  minor  was  living  with  his  father 
on  the  farm  of  appellant  at  the  time  the 
liquor  was  given  hUn  by  appellant  The  wit- 
nesses for  the  defense  testified  that  prose- 
cutor. In  size  and  appearance,  showed  all 
the  evidences  of  maturity,  and  did  not  look 
under  21  years  of  age.  Appellant  testified 
that  he  did  not  know  the  minor  was  under 
21  years  of  age,  but,  on  the  contrary,  thought 
he  was  that  age.  The  father  and  mother 
testified  that  they  bad  never  forbade  ap- 
pellant giving  the  minor  whisky,  and  had 
never  informed  him  of  his  minority;  and 
there  is  not  a  suspicion  that  he  knew  prose- 
cutor was  a  minor.  It  is  not  an  offense 
against  the  laws  of  this  state  to  give  or  sell 
whisky  to  a  minor,  pa  ee,  but  it  must  be  so 
sold  or  given  knowingly.  There  is  nothing 
in  the  record  showing  that  the  whisky  was 
so  given,  but,  on  the  contrary,  appellant  be- 
lieved he  was  21  years  of  age,  and  seemed 
to  be  a  man,  in  looks  and  appearance. 

Because  the  evidence  fails  to  show  that 
appellant  knowingly  sold  or  gave  whisky  to 
the  minw,  the  Judgment  is  reversed,  and  the 
cause  remanded. 


PLTNN  V.  STATD. 

(Court  of  CMminal  A^eals  of  Texas,    Jan.  29, 

1902.) 

NBOLIOBNT    HOMICIDE— BVIDBNGE!. 

1.  Under  the  statute  defining  negli^cut  homi- 
cide of  the  second  degree  as  a  homicide  com- 
mitted by  negligence  of  a  person,  while  in  the 
perfonnanee  of  an  unlawful  act,  and  provid- 
ing that  there  must  be  no  apparent  intention 
to  kill,  the  submission  of  Bucn  an  issue  is  er- 
ror; the  testimony  for  the  state  tending  to 
show  a  homicide  committed  on  malice,  and 
that  for  defendant  a  killing  in  self-defense  in 
resistance  of  robbery. 

2.  Where  defendant  was  convicted  of  negli- 
gent homicide,  and  the  conviction  was  set 
aside,  it  was  an  acquittal  of  all  degrees  of 
ottlpable  homicide  above  that  of  negligent 
homicide. 

Appeal  from  district  court,  Lamar  county; 
Ben  H.  Denton,  Judge. 

Jack  Flynn  was  convicted  of  negligent 
homicide  in  the  second  degree,  and  appeals. 
Reversed. 

Ihidley  ft  Sturgeon,  for  appellant  Robt 
A.  John.  Asst  Atty>  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  c<mTlct- 
ed  of  n^llgcnt  homicide  In  the  second  de- 
gree, and  his  punishment  assessed  at  a  fine 
of  12,500;  hence  this  appeal. 


Appellant  presents  a  number  of  assign- 
ments, but  It  is  only  necessary  to  discuss 
one;  that  Is,  does  the  evidence  sustain  the 
conviction  for  negligent  homicide  of  the  sec- 
ond degree?  The  testimony  on  the  part  of 
the  state  tended  to  show  a  homicide  on  mal- 
ice, while  that  on  the  part  of  defendant  tend- 
ed to  show  a  homicide  committed  in  self- 
defmse  against  an  attempt  to  rob,  or  the 
appearance  of  an  attempt  to  rob,  from  ap- 
pellant's standpoint  Both  theories,  and  the 
evidence  to  sustain  them,  Indicate  an  inten- 
tional killing.  Our  statute  defines  negligent 
homicide  of  the  second  degree  as  a  homicide 
committed  by  negligence  of  the  party  doing 
It  while  such  party  was  in  the  performance 
of  an  unlawful  act,  the  same  being  within 
the  category  of  misdemeanors,  or,  such  act 
not  being  a  penal  offense,  would  give  Just 
occasion  for  a  civil  action.  It  also  provides 
that  the  homicide  must  be  the  consequence 
of  the  act  done  or  attempted  to  be  done,  and 
that  there  must  be  no  apparent  intention  to 
kill.  As  we  imderstand  It  merely  carrying 
a  pistol,  which  was  intentionally  used  to  kill. 
oould  not  result  In  negligent  homicide,  be- 
cause, in  the  first  place,  carrying  the  pistol 
was  not  the  proximate  cause  of  th^  death, 
and  shooting  with  intent  to  kill  showed  an 
apparent  intention  to  kill.  By  way  of  illos- 
tratlon  as  to  what  would  constitute  negligent 
homicide,  if  one  should  be  unlawfully  carry- 
ing a  pistol,  and  carry  it  in  such  negligent 
manner  as  that  it  should  fall  from  his  per- 
son onto  the  sidewalk,  and  should  be  dis- 
charged and  Idll  a  bystander,  this  would  con- 
stitute negligent  homicide,  because  the  pistol 
was  carried  unlawfully,  and  so  negligently 
as  that  it  was  discharged  on  a  public  thor- 
oughfare where  x)eople  were  passing.-  In 
such  case  there  was  no  apparent  intention  to 
kllL  If  we  look  to  the  record,  as  stated  be- 
fore, the  state's  theory  was  to  the  efTect  that 
appelant  entertained  malice  toward  deceas- 
ed. Peppers,  because  the  latter  was  Interfer- 
ing with  a  woman  whom  appellant  was  keep- 
ing. And  according  to  its  contention,  the 
oCFense  would  have  been  at  least  manslaugh- 
ter, because  the  shooting  was  not  shown  to 
have  been  necessary,  and  appellant  may  have 
been  Influenced  in  his  action  by  toror  on 
account  of  an  anticipated  attempt  to  rob 
him.  Appellant's  own  evidence  (and  he  is  the 
only  witness  testifying  on  this  point)  states 
that  he  shot  at  deceased  because  he  believed 
he  was  advancing  on  him  to  rob  him.  From 
either  standpoint  it  cannot  be  claimed  there 
was  any  negligence,  because  there  was  an 
intention  to  kill.  We  accordingly  hold  that 
the  court  erred  In  submitting  the  issue  of 
negligent  homicide  at  all,  even  If  It  be  con- 
ceded that  same  was  properly  submitted  In 
the  charge,  which  is  not  the  case  here.  We 
further  hold  that  Inasmuch  as  appellant  has 
been  acquitted  of  all  degrees  of  culpable  hom- 
icide above  that  of  negligent  homicide,  and 
tbe  evidence  showing  that  he  is  not  guilty 
of  that  offense,  the  prosecution  must  be  dls- 
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missed,  unless  the  state  can  produce  evidence 
showing  negligent  homicide. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


JOHNSON   V.  STATE. 

(Court  of  OriminBl  Appeals  of  Texas.    Jan.  29, 

1902.) 

INTOXICATING  UQUORS-EVIDENCB-ILLBaAL 
SALE. 
Evidence  that  a  tonic  sold  contains  3^ 
to  4  per  cent,  of  alcohol,  and  that  It  could  be 
drank  in  such  quantities  as  to  make  persous 
intoxicated,  is  sufficient  proof  that  it  is  in- 
toxicating, in  prosecution  for  violation  of  local 
option  law. 

Appeal  from  Hunt  county  court;  R.  D. 
Thompson,  Judge. 

Frank  Johnson  was  convicted  of  an  illegal 
Bale  of  intoxicating  liquors,  and  appeals. 
AflBrmed. 

Bennett  &  Jones,  for  appellant  BoM.  A. 
John,  Asst  Atty.  G«n.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $25  and  20 
days'  conflnement  in  the  county  jail;  hence 
this  appeaL 

Appellant's  only  contention  Is  that  the  tes- 
timony Is  Insufficient  to  show  that  Malt  Liq- 
uor and  Dallas  Tonic,  sold  to  the  prosecutor, 
was  Intoxicating  liquor.  Referring  to  the 
statement  of  facts,  it  will  be  seen  that  the 
intoxicating  properties  of  the  beverage  sold 
was  the  controverted  question.  We  are  not 
authorized,  however,  to  pass  on  the  weight 
or  the  preponderance  of  the  testimony,  the 
rule  being,  if  there  is  sufficient  testimony  to 
support  the  verdict.  It  will  be  sustained.  The 
testimony  on  the  part  of  the  state  shows  that 
the  liquor  bought  was  pint  bottles,  the  same 
size  and  shape  as  lager  beer  bottles;  that 
they  were  sealed  the  same  as  beer  bottles, 
and,  when  opened,  contained  gas,  which 
caused  the  liquid  to  foam  like  beer;  that  It 
tasted  like  beer,  looked  like  beer,  smelled 
like  beer,  was  the  color  of  beer,  and  sold  at 
the  same  price  as  beer,  and  put  up  and  sold 
by  the  brewery  people  who  make  beer.  Wit- 
ness stated  that  what  he  drank  did  not  ap- 
pear to  be  as  strong  as  ordinary  beer;  that 
he  drank  a  great  deal  of  beer  and  whisky, 
and  tliat  he  could  tell  an  intoxicant;  that, 
in  his  opinion,  the  liquor  was  Intoxicating. 
It  Is  also  shown  that  the  state  had  one 
Westbrook,  a  chemist,  to  analyze  two  of  the 
bottles  of  beer  bought,— one  of  Malt  Tonic 
and  the  other  of  Dallas  Tonic;  and  also  a 
bottle  of  beer  bought  from  a  saloon  in  Green- 
ville. According  to  his  testimony,  the  test 
showed  that  the  beer  bought  in  Greenville 
contained  8  per  cent  of  alcohol,  while  the 
Dallas  Tonic  contained  7  per  cent,  and  the 
Malt  Tonic  TA  per  cent  of  alcohol.  Appel- 
lant Insists,  however,  that  on  the  cross-ex- 
amination of  this  witness  he  showed  that 


the  tonic  bought  contained  only  9i  per  cent 
of  alcohol.  While  it  may  be  conceded  that  the 
testimony  of  Westbrook  is  not  entirely  accu- 
rate, still  we  do  not  understand  him  to  ad- 
mit that  the  tonic  contained  only  2Vi  per 
cent  of  alcohol  He  does  state  that  the  alco- 
hol In  the  bottles  which  were  exhibited  in 
court  contained  at  the  least  50  per  cent  of 
alcohoL  He  states  that  this  alcohol  was  ob- 
tained from  about  two-thirds  of  a  bottle  of 
each  of  the  liquors  analyzed.  The  bottles  ex- 
hibited in  court  were  about  half  full  of  the 
liquid  said  to  be  alcohol.  Concede  there  was 
only  50  per  cent  of  alcohol  in  these  bottles, 
still  the  calculation  would  show  more  than 
2^  per  cent  of  alc<Aol  to  the  pint  Besides, 
this  witness  says  there  was  at  least  5  per 
cent  of  alcohol  in  the  tonic  analyzed  by  him. 
As  we  understand,  ordinary  beer  contains 
from  8  to  S  per  cent  alcohol,-Hsome  weaker 
and  some  stronger.  True,  although  a  great 
number  of  bottles  were  sold  by  appellant 
claimed  to  be  the  same  character  of  bever- 
age as  that  for  which  he  was  prosecuted,  and 
yet  no  one  was  shown  to  have  become  drank 
by  drinking  the  beverage,  yet  it  ia  a  little 
remarkable  as  to  the  quantity  of  the  bever- 
age sold,  and  mostly  drank  by  beer  drink- 
ers. And  It  is  further  in  testimony  in  this 
connection  that  the  druggist  who  opened  up 
In  that  precinct  and  sold  liquor  on  prescrip- 
tion for  a  short  time  materially  Injured  the 
business  of  appellant  in  the  sale  of  his  tonic. 
And  the  evidence  of  appellant  all  toids  to 
show  that  those  who  were  fond  of  strong 
drink,  while  the  tonic  was  on  sale,  frequent- 
ed his  premises,  and  drank  a  great  deal  of 
this  beer.  One  witness  stated  that  he  drank 
a  great  deal  of  appellant's  Malt  Tonic  and 
Dallas  Tonic,  and  some  people  might  say  he 
was  drunk  on  it  but  he  was  not;  that  he  did 
not  think  It  was  strong  enough  to  intoxicate 
him;  that  it  looks,  tastes,  and  smells  a  good 
deal  like  be^,  but  he  never  saw  any  one  get 
drunk  on  it;  that  he  sometimes  drank  15  or 
20  bottles  of  beer  in  a  day.  He  further  stat- 
ed that  he  drank  a  great  deal  of  whisky  and 
beer;  that  bis  first  choice  was  whisky,  his 
second  beer,  and  his  third  was  Malt  Liquor; 
that  this  stuff  might  make  some  people 
drunk,  but  he  did  not  think  It  would  make 
him  drunk.  Appellant  also  had  an  expert 
witness,— Prof.  Connor,— whom  he  brought 
from  Dallas  for  the  purpose,  who  testified  in 
his  behalf.  He  stated  that  at  the  instance 
of  appellant  he  had  analyzed  two  compounds, 
one  manufactured  in  Ft  Worth,  and  labeled 
"Malt  Tonic,"  and  a  compound  put  up  and 
sold  by  the  Dallas  Brewery,  labeled  "Dallas 
Tonic."  After  a  thorough  and  complete 
analysis  of  the  two  liquids,  he  determined 
that  one  contained  l^/««  parts  of  alcohol, 
and  the  other  2i/ii  parts  by  volume.  He 
states  that  he  followed  practically  the  same 
process  as  Westbrook  However,  he  made 
his  examination  by  a  synthetic  table  that  he 
had,  while  Westbrook  reached  his  by  a 
mathematical  caIc]^1^<M|c   This  witness  stat- 
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cd  that  Westbrook  osed  practically  the  same 
apparatus  that  he  used,  and  there  was  no 
reason  why  he  should  not  have  made  a  cor- 
rect test  of  the  liquor  with  bla  apparatua, 
and  be  could  not  say  his  process  was  Incor- 
rect In  any  particular.  We  think  that,  mak- 
ing due  allowance  for  any  possible  inaccu- 
racy on  the  part  of  Westbrook's  analysis, 
taking  the  testimony  of  the  two  experts  tuid 
of  the  witnesses  both  for  the  state  and  the 
defendant.  It  is  Bufflclent  to  show  that  the 
beverage  sold  must  have  contained  from  3^ 
to  4  pee  cent  of  alcohol,  and  that  this  could 
be  drank  in  au£BcIent  quantities  to  make 
persons  Intoxicated.  In  addition  to  this,  ap- 
pellant is  shown  to  have  procured  a  United 
States  Internal  revenue  license  for  the  pur- 
pose of  selling  ma^t  liquors.  With  reference 
to  beer  being  an  Intoxicant,  some  of  the 
courts  take  Judicial  cognizance  that  it  Is  so, 
wbile  others  leave  this  question  to  be  settled 
by  the  Jury  according  to  the  proof.  Of 
course,  the  word  "beer"  is  a  general  term, 
and  includes  both  alcoholic  liquors  and  a 
class  of  nonlntoxlcants  made  from  the  roots 
or  other  parts  of  various  plants,  such  as 
spruce  beer,  ginger  beer,  and  the  like.  Lager 
beer  Is  known  as  a  malt  liquor.  Black, 
Intox.  Llq.  {  17.  The  lal)el  on  this  par- 
ticular beer  advertised  It  as  not  containing 
over  2  per  cent,  of  alcohol.  Even  if  this  be 
true,  we  are  not  prepared  to  aay  that  this 
quantum  of  alcohol  in  beer  might  not  intoxi- 
cate some  perscms.  However,  it  would  be  an 
easy  matter  to  place  such  advertisement  on 
beer  containing  a  much  greater  percentage 
of  alcobd,  and  might  be  simply  an  evasion; 
the  tendency  of  the  times  being  to  pander  to 
the  trade,  thus  increasing  the  amount  of  the 
alcohol  in  the  beverage.  Although  appellant 
was  indicted  a  number  of  times,  he  persist- 
ed In  the  sale  of  this  beverage,  which,  we 
think,  under  the  proof,  shows  was  calculated 
to  intoxicate  people  who  might  drink  it  in 
such  quantities  as  may  be  practically  drank. 
The  Judgment  is  afBrmed. 


TAXUM  V.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    Jan.  29, 

1902.) 
HOMICIDE— EVIDENCE— IMPOTENCE. 
On  prosecution  (or  murder,  where  accused 
claimed  that  he  killed  deceased  because  he 
bad  raped  accused's  wife^  aud  the  state  claim- 
ed that  deceased  was  so  old  and  decrepit  as 
to  be  impotent,  defendant  could  not  show  that 
deceased  had  said  shortly  before  the  boinicide 
that  be  wanted  to  get  a  woman  to  sleep  with, 
and  bad  prcqxwed  marriage  to  a  certam  wit- 
some  two  years  before  his  death. 


Appeal  from  district  court,  Hill  county; 
W.  Polndexter,  Judge. 

W.  M,  Tatum  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Ivy  &  Scruggs  and  Douglass  &  Shurtifl, 
for  appellant  Robt  A.  John,  Asst  Atty. 
Gen.,  for  the  State. 


BROOKS,  J.  Appellant  was  charged  with- 
the  murder  of  his  father-in-law,  and  upon 
trial  was  convicted,  and  his  punishment  as- 
sessed at  30  years'  confinement  in  the  pen- 
itentiary. 

Bills  of  exception  Nos.  1  and  2  complain 
that  the  court  erred  in  excluding  evidence 
to  the  efFect  that  deceased  bad  told  witness 
that  he  wanted  to  get  a  woman  to  sleep 
with,  shortly  before  the  homicide.  Bill  No. 
8  Is  to  the  exclusion  of  the  testimony  of 
Anna  Patrick  that,  about  two  years  before, 
deceased  proposed  marriage  to  witness. 
Appellant's  contention  is  that  this  would 
tend  to  rebut  the  theory  of  the  state  that 
on  account  of  the  age  or  decrepitude  of  de- 
ceased, he  was  impotent  and  incapable  of 
committing  the  crime  of  rape  upon  the  wife 
of  appellant,  which,  according  to  the  theory 
of  appellant,  was  the  cause  of  the  homicide., 
n'his  evidence  was  inadmissible.  The  court 
permitted  appellant  to  prove  the  general  rep- 
utation for  lasclvlousness  of  deceased,  and 
tills  was  all  appellant  could  legally  contend 
for.  Underh.  Cr.  Bv.  $  325;  Jones  v.  State, 
38  Tex.  Cr.  E.  88,  40  S.  W.  807,  41  S.  W. 
038,  70  Am.  St  Rep.  719.  Under  the  facts,, 
appellant  was  guilty  of  murder  in  the  first 
degree.  At  least,  the  Jury  would  have  been 
warranted  In  so  finding.  He  deliberately 
planned  and  prepared  himself  for  and  took 
the  life  of  his  fathor-ln-law,  stating  be  did. 
so  because  he  was  tired  of  him.  The  Jiury 
were  amply  warranted  in  finding  the  verdict 
they  did. 

The  judgment  is  affirmed. 


McLENDON  v.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Feb.  B,. 

1002.) 

■  AaOKAVATED     ASSAULT— INSTRUCTIONS— AP- 
PLICABILITY OF  EVIDENCE. 

1.  Where,  on  a  prosecution  for  aggravated 
assault  the  evidence  showed  that  the  prose- 
cutor first  made  an  assault  ou  accused,  an  in- 
struction limiting  accused's  right  of  self-de- 
fense to  s  case  where  the  prosecutor  was. 
about  to  make  an  assault  upon  him  calculated 
to  iniiict  death  or  injury  was  erroneous,  inas- 
nmch  as  it  suggested  that  accused  actually 
committed  the  first  assault 

2.  On  a  prosecution  for  aggravated  assault 
an  instruction  that  before  accused  could  pro- 
tect himself  agalust  an  assault  by  the  prose- 
cutor, it  must  have  been  calculated  to  inflict 
death  or  serious  bodily  injury,  was  erroneous. 

3.  On  a  prosecution  for  an  aggravated  as- 
sault an  instruction  that  accused,  in  repelling 
an  attack  made  by  the  prosecutor,  was  only 
authorized  to  use  the  force  necessary,  was  er- 
roneous, inasmuch  as  accused  would  be  enti- 
tled to  defend  himself  If  It  were  apparently 
necessary. 

4.  Where,  on  a  prosecution  for  aggravated 
assault,  the  complaint  charged  an  assault 
with  a  deadly  weapon,  and  the  infliction  of 
serious  bodily  injury,  but  the  evidence  showed 
that  after  accused,  who  was  first  assaulted  by 
the  prosecutor,  had  been  pressed  by  the  prose- 
cutor against  a  counter,  ne  struck  the  prose- 
cutor three  times  with  a  pistol,  and  desisted 
as  soon  as  he  was  released,  and  there  was  no 
evidence   to  show   injuries  of  an  aggravated 
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character,  owing  to  the  character  of  the  in- 
juries, and  the  fact  that  the  pistol  so  ased  was 
not  a  deadly  weapon,  the  evidence  was  not 
Kufflcient  to  sustain  a  conviction. 

Appeal  from  Hunt  county  court;  B.  D. 
Thompson,  Judge. 

H.  McLendon  was  conTicted  of  an  assault 
and  battery,  and  he  appeals.    Beveraed. 

S.  D.  Stinson  and  R.  L.  Porter,  for  appel- 
lant. Bobt.  A.  John,  Asst  Atty.  Oen.,  for 
the  State. 

HENDEBSON,  J.  Appellant  was  convict- 
ed of  an  aggravated  assault  and  battery, 
and  his  punishment  assessed  at  a  fine  of 
$100,  and  prosecutes  this  appeal. 

-\ppellant  objects  to  the  seventh  subdivi- 
sion of  the  court's  charge  on  the  ground  that 
it  limited  appellant's  right  of  self-defense 
to  John  Cole  being  about  to  make  an  assault 
upon  him  calculated  to  inflict  death  or  seri- 
ous bodily  injury;  that  then  he  would  have 
the  right  to  repel  such  attack,  using  only 
such  force  as  may  have  been  necessary,  etc. 
The  contention  here  Is  that  the  court  tells 
the  Jury  that  appellant  would  have  the  right 
to  repel  such  attack  If  John  Cole  was  about 
to  make  an  assault  upon  him,  whereas  the 
facts  showed  that  he  was  not  about  to  make 
the  assault,  but.  as  shown  by  the  evidence, 
had  already  made  the  assault  when  appel- 
lant struck  him  with  the  pistol.  And,  more- 
over, that  the  charge  tells  the  jury  that, 
before  appellant  was  authorized  to  protect 
himself  against  said  assault,  it  must  have 
been  calculated  to  inflict  death  or  serious 
bodily  injury  upon  him,  whereas  he  could 
defend  himself  if  the  assault  was  not  of  that 
character,  but  of  a  less  degree.  And,  again. 
It  is  urged  that  the  charge  tells  the  Jury  that 
appellant  was  only  authorised  to  repel  the 
attack,  and  use  force  for  that  purpose,  if 
the  same  was  necessary,  whereas  appellant 
could  defend  himself  If  it  was  apparently 
necessary.  We  think  appellant  is  correct  in 
each  of  his  contentious,  and  tliat  the  charge 
In  question  contains  the  vices  pointed  out. 
The  charge  should  not  have  been  given  In 
that  shape,  and  was  calculated  to  Injure  ap- 
pellant's rights.  All  the  evidence  shows, 
both  for  the  state  and  defendant  including 
the  testimony  of  the  witness  John  Cole, 
that  be  (Cole)  made  the  first  assault  on  ap- 
pellant; that,  when  he  saw  him  coming 
down  the  aisle  with  the  pistol,  he  grabbed 
him  and  pressed  him  back  over  some  boxes, 
.  and  onto  the  counter,  and  had  him  bent  beck 
over  the  counter,  when  appellant,  for  the 
flrst  time,  struck  him  over  the  head  with  the 
pistol.  And  telling  the  Jury  that  Cole  was 
about  to  make  an  assault  upon  the  person 
of  defendant  was  a  suggestion  to  them  that 
appellant  actually  committed  the  first  as- 
sault Furthermore,  the  Jury  might  seri- 
ously doubt  whether  the  assault  made  by 
Cole  on  appellant  was  calculated  to  Inflict 
death  or  serious  bodily  injury.  If  the  as- 
sault was  of  a  less  character,  still  appellant 


could  protect  himself  against  It;  and  if  be 
used  no  more  force  than  was  reasinably 
necessary  to  protect  himself,  altiiongh  his 
assault  might  itself  be  calculated  to  inflict 
death  or  serious  bodily  injury,  still  be  would 
be  Justifiable,  and  appellant  In  repdling  the 
attack,  could  use  any  force  that  from  bis 
standpoint,  was  apparently  reasonably  nec- 
essary. 

The  verdict  of  the  Jury  is  also  objected  to 
on  the  ground  that  the  evidence  does  not 
sustain  the  conviction  for  aggravated  as- 
sault If  the  pistol  as  used  was  a  deadly 
weapon,  or  if  serious  tjodily  Injury  was  in- 
flicted on  appellant  as  both  these  matters 
were  charged  in  the  information,  tbe  verdict 
can  be  sustained.  The  proof  here  showed 
that  appellant  only  used  ithe  pistol,  which 
was  a  45-callber  six-shooter,  weighing  2%  or 
2%  pounds,  to  strike  with,  after  he  was 
pressed  back  on  the  counter.  The  pistol 
used  to  strike  with  was  not  necessarily  a 
deadly  weapon,  but  will  be  such,  or  not.  ac- 
cording to  the  size  and  manner  of  using  it 
Shadle  v.  State,  84  Tex.  572;  Stephenson  v. 
Same,  38  Tex.  Cr.  R.  162,  25  S.  W.  784. 
Here,  appellant  according  to  the  testlm<My, 
after  he  was  pressed  back  by  prosecutor 
onto  the  counter,  struck  three  licks  with  the 
pistol,  and  as  soon  as  prosecutor  turned  him 
loose  be  desisted.  He  had  full  opportunity 
to  continue  the  assault  or  to  have  shot  tbe 
prosecutor.  Evidently,  he  did  not  use  the 
pistol  as  a  deadly  weapon.  An  examination 
of  the  record  discloses  that  the  Injuries  were 
not  of  a  serious  character.  Prosecutor  is 
not  shown  to  have  regarded  them  as  serious, 
and  the  physician  testified  that  they  were 
neither  serious  nor  dangerous,  so  that  it 
was  not  an  aggravated  assault  by  the  rea- 
son of  the  infitctlon  of  serious  bodily  injury. 

For  the  reasons  Indicated,  the  Judgment 
is  reversed  and  the  cause  remanded. 


HILL  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  29, 

1002.) 

QAHING— TEN-PIN    ALLRY— STATUTES— IM- 
PLIED REPEAL.. 

Pen.  Cod©  1896,  art.  388,  prohibitinfr  bet- 
ting at  any  ten-pin  alley,  was  impliedly  re- 
£ealed  as  to  licensed  ten-pin  alleys  by  Gen. 
isws  1897  (Called  Sess.)  p.  51,  subd.  18,  which 
levies  an  occupation  tax  on  bowling  alleys  nsed 
for  profit,  or  upon  which  money  or  anything 
of  value  is  bet. 

Appeal  from  Dallas  county  court;  Bd.  S. 
Lauderdale,  Judge. 

A.  P.  Hill  was  convicted  of  keeping  a  toi- 
pin  alley,  and  appeals.    Beversed. 

Woods  &  Baldwin,  for  appellant  Sobt  A. 
John,  Asst  Atty.  Gen.,  for  tbe  State. 

BROOKS,  J.  Appellant  was  convicted  un- 
der the  following  Information:  '"ITiat  A-  P. 
mil,  on  the  15th  day  of  December,  1900,  with 
force  and  arms,  'n  the  county  and  state  afore- 
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said,  did  nnlawfnlly  then  and  there  keep  and 
exhibit  for  the  iHirpose  of  gaming  a  ten-pin 
alley,"  etc.  Appellant  filed  the  following  mo- 
tion to  quash  the  Information:  "Because  it 
is  Inmifflclent  In  law,  and  charges  no  ofTenae 
against  the  laws  of  this  state,  and  because 
the  law  licensing  the  right  (by  the  state)  of 
the  defendant  to  keep  and  ran  a  ten-pin  alley 
for  profit,  for  the  purpose  of  raising  reve- 
nue, has  the  effect  to  repeal  the  law  making 
It  an  offense  to  keep  and  exhibit  and  run 
the  same."  This  exact  question  was  passed 
upon  by  this  comrt  In  Rutherford  t.  State,  30 
Tex.  Cr.  R.  187,  46  S.  W.  579,  and  under  the 
authority  of  that  case  we  think  the  motion 
•hould  have  been  sustained. 

The  judgment  Is  accordingly  reversed,  and 
the  prosecution  ordered  dismissed. 


WALDRIP  T,  STATE, 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  20, 
1902.) 

APPI!AI.-JtIRISDICTION— RBCOONIZANCIL- 

FAILURE  TO  STATE  AMOUNT  OF 

PUNISHMENT. 

Under  Code  Cr.  Proe.  art.  887,  requiring 
th*  recognizance  on  appeal  to  state  the  amonnt 
of  pmushment  assessed  against  appellant, 
where  a  recognizaace  does  not  state  the 
amount  of  pnniabmeut  the  appeal  will  be  dis- 
anissed. 

Ai>peal  from  Borden  county  court;  J.  M. 
Searcy,  Judge. 

Frank  Waldrip  was  convicted  of  assault, 
and  appeals.    Dismissed. 

Robt.  A.  John,  Aast  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of  a 
simple  assault  and  bis  punishment  assessed 
at  a  fine  of  ^.  The  assistant  attorney  gen- 
eral has  filed  a  motion  to  dismiss  this  appeal 
on  the  ground  that  the  recognizance  does  not 
state  the  amount  of  the  punishment  assessed 
against  appellant,  as  required  by  article  887, 
Code  Cr.  Proc.  The  motion  is  well  taken. 
May  T.  State,  40  Tex.  Cr.  R.  106,  40  S.  W. 
402. 

The  appeal  Is  accordingly  dismissed. 


•nNKLE  V.  STATE. 

(Ooart  of  Criminal  Appeals  of  Texas.    Jan.  29, 
1902.) 

CRIMINAL  LAW— APPEAL  BOND— SUFFICIENCY. 
A  recognizance  ou  appeal,  which  falls  to 
state  the  punishment  imposed  on  appellant,  as 
requirpd  by  Code  Cr.  Proc.  art.  887,  is  fatally 
defective,  and  ground  for  dismissal. 

Appeal  from  Navarro  county  court;  A.  B. 
Graham,  Judge. 

Joe  Tinkle  was  convicted  of  crime,  and  ap- 
peals.   Dismissed. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
Rtate: 


DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  carrying-  knucks,  and  fined  $25. 
The  assistant  attorney  general  moves  to  dis- 
miss this  appeal  because  the  recognizance  is 
fatally  defective,  In  that  it  falls  to  state  the 
punishment  assessed  against  appellant.  The 
point  Is  well  taken  under  the  provisions  of 
article  887,  Code  Cr.  Proc 

The  appeal  Is  dismissed. 


McARTHOR  v.  STATBl 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  29, 

1902.) 

CRIMINAL    LAW— APPEAL-NOTICE    TO    TRIAL 
COURT— NECESSITY. 

A  record  on  appeal  in  a  criminal  case, 
which  does  not  contaiu  a  notice  to  the  trial 
court  of  the  appeal,  is  defective,  and  ground 
for  dismissal. 

Appeal  from  Kent  county  court;  B.  N. 
Grlsham,  Judge. 

Ed  McArthor  was  convicted  of  crime,  and 
appeals.    Dismissed. 

Robt  A.  John,  Asst  Atty.  (Sen.,  for  the 

State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  an  aggravated  assault  and  his  pun> 
ishment  assessed  at  a  fine  of  $25,  and  SO 
days'  confinement  in  the  county  jalL 

The  assistant  attorney  general  moves  to 
dismiss  the  appeal  herein  because  the  record 
does  not  contain  a  notice  of  appeal  glren  to 
this  court  In  the  court  below.  We  find  the 
moitlon  is  well  taken,  and  it  is  accordingly 
snrtalned. 

The  appeal  is  dismissed. 


MBRCJER  V.  STATE. 

(Court  of  Criminal  Appeols  Of  Texas.    Jan.  28, 
1902.) 

THEFT— EVIDENCB-ADMISSIBILITY-IMPBACH- 
INQ  CREDIBILITY  OF  WITNESS- 
PREJUDICING  JURY. 

1.  In  a  prosecution  for  theft,  where  defend- 
ant's counsel  had  stated  privately  to  the  court 
that  defendant  had  been  indicted  for  seduction 
in  a  part  of  the  county  where  some  of  the 
jury  were  from,  and  had  afterwards  married, 
it  was  error  not  to  sustain  defendant's  objec- 
tion to  questions  asked  his  mother,  as  to 
whether  she  would  know  her  daughter-in-law 
if  she  saw  her,  nnd  as  to  whether  she  ever  saw 
defendant  with  his  wife,  etc.,  as  immaterial 
and  calculated  to  prejudice  the  jury. 

2.  In  a  prosecution  lor  theft,  where  defend- 
ant's mother  had  testified  to  an  alibi,  it  was 
error  to  permit  her  to  state  on  cross-examina- 
tion that  she  had  testified  to  an  alibi  for  him 
in  four  other  cases,  also;  such  testimony  not 
having  any  tendency  to  destroy  her  credibility, 
and  calling  the  jury's  attention  to  the  fact 
that  defendant  had  been  tried  for  other  crimes. 

3.  In  a  prosecution  for  theft  of  a  buggy  and 
harness,  testimony  by  a  witness  for  the  state, 
who  claimed  that  he  acted  as  a  detective  in 
the  transaction,  that  a  third  person  reported  to 
him  that  he  .had  bought  a  buggy  and  harness 
from  defendant,  and  sold  it  to  another  party, 
etc.,  was  not  admissible,  even  to  show  in  what 
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capacity  witneea  acted;  his  declaratJons  to 
other  parties  not  being  admissible  to  corrobo- 
rate biB  owu  testimony  that  he  acted  as  a  de- 
tective. 

4.  In  a  prosecution  for  theft,  testimonjjr  by 
the  prosecuting  witness  that  he  was  employed 
by  a  third  person  for  the  purpose  of  detecting 
the  parties  suspected  of  crime  in  the  vicinity, 
including  defendant,  was  Inadmissible,  because 
introducing  against  defendant  the  employer's 
opinion  that  defendaut  was  guilty  of  a  crime. 

Appeal  from  district  court,  Johnson  coun- 
ty; W.  Polndexter,  Judge. 

Ernest  Mercer  was  convicted  of  crime,  and 
appeals.    Reversed. 

Ramsey  &  Odell,  for  appellant  Robt  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 


BROOKS,  J.  Appellaut  was  Indicted  for 
the  theft  of  a  buggy  of  the  value  of  $60,  and 
one  set  of  harness  of  the  value  of  $8,  and 
upon  conviction  his  punishment  was  assess- 
ed at  Ave  years'  confinement  In  the  peniten- 
tiary. 

By  the  first  bill  of  exceptions  it  Is  made 
to  appear:  "Mrs.  Leakey,  on  cross-examina- 
tion, was  asked  by  state's  attorney  if  defend- 
ant was  married,  and  witness  replied  she 
did  not  know;  she  did  not  see  him  married. 
Whereupon  counsel  asked  if  she  had  ever 
seen  his  wife,  and  witness  answered  that 
she  did  not  know  if  she  bad.  Whereupon 
defendant's  counsel  stated  privately  to  the 
court  that  defendant  had  been  indicted  for 
seduction,  and  afterwards  married;  that  said 
occurrence  happened  In  that  part  of  the  coun- 
ty from  where  some  of  the  jury  were  from, 
and  the  state  was  seeking  to  elicit  this  in- 
formation for  the  purpose  of  refreslilng  the 
memory  of  said  jurors,  and  thereby  preju- 
dicing defendant's  cause.  And  said  counsel, 
In  open  court,  objected  to  any  interrogatories 
of  said  witness  on  said  point,  as  same  were 
wholly  immaterial,  irrelevant,  and  tended  to 
throw  no  light  on  any  issue  in  this  case,  and 
such  immaterial  investigation  as  aforesaid 
Is  greatly  calculated  to  prejudice  the  jury 
against  him,  and  Influence  tlvelr  minds 
against  him."  To  which  the  Judge  attached 
the  following  explanation:  "There  Is  no 
proof  that  the  Jury,  or  any  member  thereof, 
knew  anything  about  defendant  or  his  for- 
mer marriage;  nor  has  there  been  any  ques- 
tion aslced  touching  any  seduction  case  in 
auy  court,  but  the  question  propounded  is, 
'Is  your  son  married  or  not?'  Witness  an- 
swered she  understood  he  was,  but  was  not 
at  the  wedding,  and  did  not  know  of  her 
own  knowledge,  etc.  The  answers  to  these 
questions  are,  in  the  opinion  of  the  court, 
material."  "And  be  It  further  remembered 
that  in  connection  with  the  above  bill,  and 
the  Judge's  explanation  and  approval  there- 
of, the  following  proceedings  were  also  had: 
Said  witness  was  asked  as  to  whether  or 
not  her  daughter-in-law  had  ever  spent  a 
night  with  her,  to  which  she  answered,  'No,' 
and  was  asked  as  to-  whether  or  not  she 
would  know  her  daughter-in-law  if  she  were 


to  see  her,  to  which  she  answered,  not  that 
she  knew  of.  That  she  was  then  asked  as 
to  whether  or  not  she  ever  saw  defendant 
with  bis  wife,  or  with  any  one  he  said  was 
his  wife,  to  which  she  answered,  'No.'  To 
all  of  which  questions  and  answers  defend- 
ant objected  because  same  were  Immaterial 
and  irrelevant,  and  tended  to  throw  no  light 
on  any  issue  in  this  case,  but,  <hi  the  other 
band,  were  highly  calculated  to  prejudice, 
by  suspicion,  the  minds  of  the  Jury  against 
defendant.  •  •  ♦  To  which  the  court 
added  the  additional  explanation  "that  wit* 
ness  had  testified  on  direct  examination  that 
defendant  was  not  twenty-one  years  old.  and 
that  he  slept  at  home,  and  the  court  tbought 
it  material  to  show  on  cross-examination 
that  be  was  married,  as  a  circumstance  tend- 
ing to  show  that  he  was  a  full-grown  man, 
and  slept  with  his  wife,  who  ought  to  be 
the  best  witness  of  his  whereabouts;  and, 
besides,  if  he  was  married,  and  witness 
knew  it,  she  ought  to  know  his  wife.  Upon 
being  Informed  privately  by  defendant's 
counsel  that  defendant  had  been  prosecuted 
for  seduction,  the  court  called  state's  counsel 
up  and  informed  him  that  no  inquiry  Into 
that  would  be  permitted,  and  none  was 
made."  W^e  do  not  think  the  testimony  con- 
tained In  this  bill  was  admissible,  even  un- 
der the  court's  explanation.  The  facts  that 
appellant  "may  have  been  or  was  a  full- 
grown  man,  and  slept  with  his  wife,  who 
ought  to  be  the  best  witness  of  bis  where- 
abouts; and,  besides,  if  he  was  married,  and 
witness  knew  it,  she  ought  to  know  his 
wife,"— are  not  circumstances  throwing  any 
light  upon  the  guilt  or  innocence  of  appel- 
lant as  to  the  charge  on  which  he  was  being 
tried.  The  only  tendency  of  this  testimony 
could  have  been  to  call  the  attention  of  the 
jury  to  the  fact  that  appellant  had  been  pros- 
ecuted for  seduction,  and  thereby  unduly 
prejudice  his  rights  In  this  trial.  We  are 
not  to  be  understood  as  holding  that  under 
no  conditions  would  it  be  a  p«tinent  Inquiry 
to  ascertain  the  whereabouts  of  the  wife  of 
an  accused  who  is  on  trial,  but  we  fall  to 
see  any  pertinency  or  connection  of  the  tes- 
timony indicated  in  this  bill  with  the  prose- 
cution here. 

The  second  bill  of  exceptions  is  as  follows: 
"Witness  Mrs.  Leakey  (mother  of  defendant), 
when  upon  the  witness  stand,  was  being  in- 
terrogated by  state's  counsd  on  cross-ex- 
amination, having  on  her  direct  examination 
testlfled.  In  substance,  to  an  alibi  for  defend- 
ant; and  state's  counsel  asked  said  witness 
if  she  had  not  testified  for  an  alibi  for  de- 
fendant in  three  different  cases  in  the  dis- 
trict court  In  the  city  of  Ft  Worth,  and 
also  in  a  case  in  the  district  court  of  this 
county,  whereupon  said  witness  stated  she 
did  not  understand  what  an  alibi  was,  and 
the  court  Informed  her  an  alibi,  in  law, 
meant  that  defendant  was  at  another  and 
different  place,  and  could  not  have  been 
present   when   the  offense  with  which   h* 
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'was  charged  waB  committed.  After  said 
explanation,  witness  answered  tliat  alie 
bad  BO  testified  in  Ft  Wordi,  and  that 
she  Iiad  also  so  testified  in  a  case  In  this 
court.  To  which  question  and  answer  de- 
fendant then  and  there,  in  open  court  ex- 
cepted.  becanse  said  testimony  was  Imma- 
terial and  irrelevant  and  same  was  inad- 
missible for  the  pui-pose  of  discrediting  the 
witness,  and  not  throwing  any  light  on  the 
issae  of  her  credibility,  or  any  other  Issue, 
and  was  calculated  to  prejudice  defendant 
t>efore  the  Jury,  and  bring  before  the  Jury 
the  fact  and  circumstance  that  defendant 
bad  theretofore  t>een  charged  with  theft  in 
(our  more  cases,  which  objection  was  over- 
ruled," etc.  The  court  attaches  the  follow- 
ing explanation:  "The  court  did  not  allow 
this  witness  to  state  wliat  defendant  was 
charged  with  in  the  other  cases.  The  court 
was  of  opinion  that,  if  tliis  witness  had  tes- 
tified to  an  alibi  for  this  same  defendant  in 
four  other  different  cases,  It  was  a  circum- 
stance the  Jury  might  take  Into  considera- 
tion, in  connection  with  other  evid«ice,  in 
passing  on  her  credibility.  It  was  limited 
to  that  purpose  at  the  time  and  in  the 
charge."  Certainly  the  fact  that  it  was  lim- 
itecl  would  take  away  some  of  the  vice  in 
the  error,  but  we  cannot  see  how  the  fact 
that  the  mother  of  appellant  had  previously 
testified  in  other  cases  to  an  alibi  for  her 
son  would  or  could  have  any  tendency  to 
destroy  her  credibility.  The  fact  that  she 
bad  previously  testified  in  other  cases  in  be- 
half of  appellant  might  have  been  shown  as 
a  circumstance  to  indicate  her  bias  or  prej- 
udice In  bis  favor,  but,  being  his  mother,  this 
certainly  was  unnecessary  here.  The  testi- 
mony was  highly  prejudicial  to  the  rights 
of  appellant,  in  that  it  called  the  attention 
of  the  Jury  to  the  fact  that  he  had  been 
tried  for  other  and  divers  crimes.  This  testi- 
mony should  not  have  t>een  admitted. 

Bill  of  exceptions  No.  8  is  as  follows: 
"Witness  Jim  Ellis,  when  on  the  stand  as  a 
witness  for  the  state,  was  asked  the  question 
.as  to  what  if  anything,  state's  witness  Jack 
Hubbard  had  reported  to  him  wlien  he  re- 
turned from  Ft.  Worth  on  the  evening  of 
tbe  day  the  stolen  buggy  was  sold;  and  said 
witness  was  permitted  to  answer  that  Hu1>- 
bard  said  to  him  that  he  Iwugbt  a  Iniggy 
and  harness  from  defendant  in  Ft  Worth, 
and  had  sold  It  to  another  party  In  Ft 
Worth;  that  he  had  defendant  Mercer, 
where  be  wanted  him,  and  where  he  could 
not  get  away.  If  be  did  not  get  the  buggy 
in  question  from  one  of  his  clan.  To  which 
question  and  answer  defendant  objected  be- 
cause the  same  was  immaterial,  irrelevant, 
and  hearsay,  calculated  to  prejudice  the  Jury 
against  defendant— the  same  being  a  mere 
expression  of  opinion  by  witness  Hubbard, 
—which  objection  was  by  the  court  over- 
ruled, and  defendant  excepted."  Tbe  court 
aiH>endB  tbe  explanation  "that  this  was  ad- 
mitted for  side  purpose  of  showing  the  ca- 


pacity in  which  this  witness  acted,  and  was 
so  limited  in  tbe  charge."  The  testimony 
was  not  admissible  for  this  purpose,  because 
the  witness  could  not  corroborate  himself. 
He  insisting  that  he  acted  in  the  role  of  a 
detective  in  the  transaction,  his  declarations 
to  that  effect  to  other  parties  could  not  be 
admitted  to  corroborate  himself.  Further- 
more, it  was  res  inter  alios  acta,  and  such 
testimony  can  never  be  admitted.  Defend- 
ant was  not  present  and  knew  notliing  of 
the  declarations  of  the  witness  Hubbard,  and 
same  were  expressions  of  opinion  of  witness 
Hubbard,  as  insisted  upon  by  appellant's 
counsel. 

The  fourth  bill  of  exceptions  is  as  follows: 
"Prosecuting  witness  Jack  Hubbard  was  on 
the  stand  as  a  witness  for  the  state,  and 
was  asked  by  state  as  to  what  his  business 
was  at  Burleson,  and  what  his  object  was 
in  going  into  the  'Joint  business';  and,  over 
objection  of  defendant  said  witness  was 
permitted  to  state,  and  did  state,  that  he 
engaged  in  the  Joint  inisiness,  and  was  en- 
gaged as  a  detective  by  one  Jim  Ellis,  for 
the  purpose  of  detecting  the  parties  suspect- 
ed of  crime  at  Burleson,  Including  this  de- 
fendant and  one  John  McGee.  To  which 
question  and  answer  defendant  objected  for 
tbe  reason  that  It  was  immaterial  and  irrel- 
evant as  to  what  business  Hubbard  was  en- 
gaged in,  or  as  to  why  he  was  engaged  In 
the  Joint  business,  and  was  calculated  to 
prejudice  the  Jury  against  this  defendant  in 
causing  the  Jury  to  l>elieve  it  was  the  Judg- 
ment and  opinion  of  said  Ellis  and  said  Hub- 
bard that  defendant  had  committed  other 
crimes,  and  that  it  was  necessary  to  go  into 
tbe  Joint  business,  and  accept  service  as  a 
detective,  for  the  ptirpose  of  catching  him 
in  tbe  act  of  committing  crime,  which  ob- 
jections were  by  tbe  court  ov^ruled,  and 
witness  answered  as  stated."  The  Judge 
qualifies  this  bill  by  stating,  In  substance,  the 
evidence  was  admitted  for  tbe  sole  purpose 
of  showing  tbe  capacity  in  which  witness 
acted,  and  character  of  his  connection  with 
defendant  and  the  buggy;  and  defendant 
showed  that  witness  was  engaged  in  the 
Joint  Imslness.  The  fact  that  the  detective 
Hubbard  went  into  the  Joint  business,  and 
was  engaged  as  a  detective  by  Jim  Ellis  for 
tbe  purpose  of  detecting  parties  suspected  of 
crime  at  Burleson,  Including  defendant  and 
McGee,  would  not  he  admissible  testimony. 
The  detective  could  testify  that  he  acted  in 
that  capacity,  but  that  another  party  employ- 
ed him  for  the  purpose  of  detecting  this  de- 
fendant and  McGee  would  be  introducing 
against  appellant  the  opinion  of  the  employ- 
er, Ellis,  as  a  criminative  fact  It  would  not 
be  permisslt4e  to  prove  that  Ellis  thought 
appellant  was  guilty  of  a  crime,  as  disclosed 
by  this  bill.  Although  the  court  limited  the 
evidence,  still  it  should  not  have  been  admit- 
ted for  any  purpose. 

For  the  errors  discussed,  the  Judgment  ^ 
reversed  and  the  cause  remanded.  l^ 
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BASS  T.  STATE. 

(Court  of  Orlmlnal  Appeals  of  Texaa.    Jan.  29, 
1902.) 

DISORDERLY    HOUSE— COMPLAINT— SUFFI- 
CIBNCY— INSTRDCTIONS. 

1.  A  complaint  for  keeping  a  di^rderly 
bouse,  charging  that  defendant  on  or  about  a 
certain  day,  and  in  a  certain  place,  "was  then 

.    and  there  the  owner,  tenant,  and  lessee  of  a 
certain  house,    •    •    •    then  and  there  situate, 

*  •    •    and  as  such  owner,  tenant,  or  lessee 

*  ♦  ♦  did  then  and  there  unlawfully  keep 
and    was    concerned    in    keeping    said    house 

*  •  ♦  as  a  house  for  the  purpose  of  prosti- 
tution, and  where  prostitutes  are  permitted  to 
resort  and  reside  for  the  purposes  of  plying 
their  yocatioa,"  is  good. 

2.  A  charge  that  a  disorderly  house  is  one 
kept  for  prostitution,  or  where  prostitutes  are 
permitted  to  resort;  that  there  are  three  es- 
sential ingredients  of  the  oSense:  (1)  That 
the  owner,  lessee,  or  tenant  of  the  house  was 
the  defendant;  (2)  that  the  house  was  run  as 
a  place  where  prostitutes  were  permitted  to 
resort  for  the  purpose  of  plying  their  voca- 
tion; 1^)  that  prostitutes  did  resort  there  for 
the  purpose  of  plying  their  vocation,  etc;  that 
if  defendant,  at  any  time  within  two  years 
next  before  the  date  alleged,  was  owner,  ten- 
ant, or  lessee,  and  kept  said  house  for  the  pur- 
poses named,  the  jury  should  find  him  ^ilty, 
—was  not  objectionable  as  not  responsive  to 
the  complaint. 

3.  The  charge  3a  not  objectiooable,  as  calcu- 
lated to  mislead  the  jury  into  believing  that 
they  were  bound  to  convict  defendant  if  the 
facts  stated  were  proved,  whether  or  not  de- 
fendant knew  prostitutes  resorted  or  resided 
there  tor  the  purpose  of  plying  their  vocation. 

Error  from  Dallas  county  court;  Ed.  S. 
Landerdale,  Judge. 

M.  N.  Bass  was  convicted  of  crime,  and 
appeals.    Affirmed. 

Robt  A.  John,  Asat.  Atty.  Gen.,  for  the 
State. 


BROOKS,  J.  Complaint  was  filed  in  the 
corporation  court  of  the  city  of  Dalian 
against  appellant,  charging  him  with  keeping 
a  disorderly  bouse;  and  upon  trial'  he  was 
convicted,  and  appealed  to  the  county  court 
of  Dallas  county.  There,  upon  another  trial, 
he  was  adjudged  guilty,  and  his  punishment 
assessed  at  a  fine  of  $200. 

It  is  contended  the  complaint  is  not  suffi- 
cient. The  charging  part  thereof  is  as  fol- 
lows: "That  M.  N.  Bass,  on  or  about  the 
Ist  day  of  April,  A.  D.  1901,  and  before  the 
making  and  filing  of  this  complaint,  in  the 
city  of  Dallas,  in  Dallas  county  and  state 
aforesaid,  was  tlien  and  there  the  owner, 
tenant  and  lessee  of  a  certain  house,  build- 
ing, edifice,  and  tenement,  then  and  there 
situate,  and,  as  such  owner,  tenant,  and  les- 
see of  said  bouse,  building,  edifice,  and  ten- 
ement, did  then  and  there  unlawfully  keep, 
and  was  conccr'ned  in  lieeping,  said  house, 
building,  edifice,  and  tenement  as  a  bouse 
for  the  purpose  of  prostitution,  and  where 
prostitutes  are  permitted  to  resort  and  re- 
side for  the  purposes  of  plying  their  voca- 
tion," etc.  We  are  of  opinion  that  this  com- 
plnlnt  Is  good. 


Appellant  in  his  bills  of  exception  and 
motion  for  new  trial  complains  of  the  courf » 
charge,  which  is  as  follows: 

"A  disorderly  house  is  one  kept  for  prosti- 
tution, or  where  prostitutes  are  permitted  to 
resort  or  reside  for  the  purpose  of  plying 
their  vocation. 

"There  are  three  essential  ingredients  of 
tills  offense  that  must  be  established  by  the 
state  by  legal  and  competent  evidence  be- 
yond a  reasonable  doubt:  (1)  that  the  own- 
er, lessee,  or  tenant  of  said  house  is  M.  N. 
Bass;  (2)  that  said  house  is  mn  as  a  place 
where  prostitutes  are  permitted  to  resort 
and  reside  for  the  pm-poee  of  plying  their 
vocation;  (S)  that  prostitutes  did  resort  and 
reside  there  for  the  purpose  of  plying  their 
vocation.  And  if  the  state  fails  to  establish 
any  one  of  these  ingredients,  by  legal  and 
competent  evidence,  l>eyond  a  reasonable- 
doubt,  you  will  acquit  the  defendant 

"The  defendant  U.  N.  Bass,  is  presumed 
to  be  Innocent  until  bis  guilt  is  established, 
by  legal  and  competent  evidence,  beyond  a 
reasonable  doubt  and,  in  case  you  liave  a 
reasonable  doubt,  you  will  acquit  him. 

"You  are  the  exclusive  Judges  of  the  facts 
proved,  of  the  credibility  of  the  witnesses, 
and  of  the  weight  to  be  given  to  the  testi- 
mony. 

"If  yon  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  defendant  M.  N. 
Bass,  in  the  city  of  Dallas,  county  of  Dallas, 
and  state  of  Texas,  at  any  time  within  two 
years  next  before  the  Ist  day  of  April,  A.  D. 
1901,  was  then  and  there  the  owner,  lessee, 
or  tenant  of  a  boose  then  and  there  situ- 
ated, and  that  said  M.  N.  Bass  did  then  and 
there  unlawfully  keep,  and  was  concerned 
in  keeping,  said  house  as  a  bouse  for  the 
purposes  of  prostitution,  and  where  proetl- 
tntes  are  permitted  to  resort  and  reside  for 
the  purpose  of  plying  their  vocation,  then 
you  will  find  the  defendant  guilty,  and  as- 
sess bis  punishment  at  a  fine  of  two  hundred 
dollars." 

Appellant  complains  of  said  charge,  lie- 
cause  the  same  is  not  the  law  applicable  to 
the  ofTense  alleged  against  him  by  the  com- 
plaint and  because  there  Is  no  allegation  in 
the  complaint  that  prostitutes  were  permit- 
ted to  resort  or  reside  at  said  bouse  for  the 
purpose  of  plying  their  vocation  at  the  time 
defendant  Is  charged  to  have  kept  said 
bouse;  and,  further,  because  the  same  was 
calculated  to  mislead  the  jury  in  believing 
that  they  were  bound  to  convict  defendant 
if  these  facts  were  proven  by  the  state, 
whether  defendant  knew  prostitutes  resorted 
or  resided  there  for  the  purpose  of  plying 
their  vocation  or  not  thus  excluding  from 
the  consideration  of  the  Jury  one  of  the  de- 
fenses raised  by  the  evidence.  We  do  not 
think  the  charge  is  subject  to  the  criticisms 
above  stated,  but  believe  it  is  a  proper  pres- 
entation of  the  law  applicable  to  the  case, 
and  is  responsive  to  the  complaint 

Api>ellant  asked  various  special  chargesr 
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all  of  wlilch,  80  far  as  applicable,  were  giv- 
en In  the  main  cbarge  of  tlie  court. 

Xo  error  appearing  in  the  record,  the  Jnds- 
meot  Is  affirmed. 


WILBOBNB  ▼.  STATB. 

(Conit  of  Criminal  Appeals  of  Texas.    Jan.  29, 

1902.) 

CRIMINAL  LAW— INDICTMENT— SEP ARATB  AL- 
LEGATIONS—GENERAL VERDICT. 

A  general  verdict  of  guilty  on  a  trial  on 
an  indictment  containing  two  distinct  phases 
of  the  offense  of  abusive  lanKuage,  as  defined 
by  Pen.  Code,  art.  509,  is  sufficient,  where  the 
evidence  will  sustain  either  allegation. 

Appeal  from  Tarrant  county  court;  M.  B. 
Harris,  Judge. 

Will  Wllbome  was  convicted  of  crime,  and 
appeals.    Affirmed. 

Robt  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  using  abusive  language  in  the  presence 
of  another,  etc.,  under  article  599,  Pen.  Code, 
and  his  punishment  assessed  at  a  fine  of  $5. 

Appellant  contends  that  the  allegations  In 
the  indictment  present  two  distinct  phases 
of  abusive  language:  that  the  Jury  should 
have  found  by  their  verdict  under  which 
all^ratlon  they  rendered  the  same.  We  do 
not  understand  this  to  be  the  rule.  If  the 
evidence  will  sustain  either  allegation,  it 
can  be  applied  to  such  allegation.  Willis  v. 
State,  84  Tex.  Cr.  R.  148,  29  S.  W.  787; 
Southern  v.  Same,  34  Tex.  Or.  B.  144,  29  S. 
W.  780,  63  Am.  St.  Rep.  702. 

The  judgment  is  affirmed. 


CROWLEY  V.  STATD. 

<Conrt  of  Criminal  Appeals  of  Texas.    Jan.  29, 
1902.) 

CRUIINAL  LAW— APPEAL— RBCOONIZANCB— 
SUFFICIENCY. 
A  recognizance,  on  appeal  from  a  convic- 
tion  of  misdemeanor,  which  fails  to  state  the 
panisbmeDt  imposed,  as  reqnired  by  Oode  Cr. 
Proc.  art.  &87,  is  defective,  and  ground  for 
dismissal. 

Appeal  from  Borden  county  court;  J.  M. 
Searcy,  Judge. 

B.  O.  Crowley  was  convicted  of  a  misde- 
meanor, and  appeals.    Dismissed. 

Robt.  A.  John,  Aast  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convicted 
of  a  misdemeanor,  and  his  punishment  as- 
sessed at  a  fine  of  one  dollar.  The  aasistant 
attorney  general  has  filed  a  motion  to  dis- 
miss the  appeal  on  the  ground  that  the 
recognizance  is  defective.  In  that  it  does  not 
state  the  amount  of  the  punishment  assessed 
against  appellant,  as  required  by  article  887, 


Code  Or.  Proc.    The  motion  Is  well  Ulien. 
May  v.  State,  40  Tex.  Cr.  R.  196,  49  S.  W. 
402. 
The  appeal  Is  dismissed. 


HARKEY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  29, 
1902.) 

CRIMINAL  £aW— APPEAL— RBCOONIZANCB— 
SUFFICIENCY. 
A  recognizance,  on  appeal  from  a  convic- 
tion of  misdemeanor,  which  fails  to  require 
appellant  to  appear  before  the  court,  and  "to 
abide  the  judgment  of  the  court  of  criminal 
appeals,"  as  required  by  Code  Or.  Proc.  art. 
887,  is  defective,  and  ground  for  reversal. 

Appeal  from  Floyd  county  court;  Arthur 
B.  Duncan,  Judge. 

High  Harkey  was  convicted  of  a  misde- 
meanor, and  appeals.    Dismissed. 

Robt  A.  John,  Asst.  Atty.  Gen.,  for  the 
Stat& 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $25,  and  20 
days'  confinement  in  the  county  Jail.  The 
recognizance  falls  to  require  appellant  to  ap- 
pear before  the  cotmty  court  in  order  to 
abide  the  Judgment  of  the  court  of  erlmlnai 
appeals.  The  recognizance  is  defective,  in 
that  it  fails  to  state  that  portion  of  the 
form  prescribed  by  the  legislature,  "in  order 
to  abide  the  Judgment  of  the  court  of  crim- 
inal appeals  of  the  state  of  Texas  in  this 
case,"  as  required  by  article  887,  Code  Cr. 
Proc.  The  motion  of  the  assistant  attorney 
general  is  sustained. 

The  appeal  is  dismissed. 


JONES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 

1902.) 

CRIMINAL   LAW— APPEAL-FINAL    SENTBNCS- 
•  NECESSITY— MANDAMUS. 

1.  Mandamus  will  not  issue  from  the  court 
of  criminal  appeals  to  compel  the  clerk  of  the 
court  below  to  enter  the  sentence  in  a  criminal 
case  on  the  record. 

2.  Until  the  sentence  in  a  criminal  case  has 
been  properly  passed  and  entered  on  the  min- 
utes of  the  court  below,  an  appeal  will  not  lie. 

Appeal  from  district  court,  Navarro  coun- 
ty; L.  B.  Cobb,  Judge. 

Will  Jones  was  convicted  of  crime,  and 
appeals.    Dismissed. 

W.  W.  Ballew,  for  appellant  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Conviction  for  forgery, 
with  two  years'  confinement  in  the  peniten- 
tiary. .  The  assistant  attorney  general  moves 
to  dismiss  the  appeal  because  the  record  does 
not  contain  a  final  sentence.  An  examina- 
tion of  the  transcript  sustains  this  conten- 


«60 


60  SOUTHWESTERN  HKPOKTER. 


fTex. 


-tlon.  AppeOant  flies  a  contest,  In  which  he 
states,  as  a  matter  of  fact,  sentence  was 
passed  upon  him  during  the  term  of  the 
court  at  which  he  was  tried,  and  that  by 
omission  of  the  clerk  it  was  not  entered  up- 
on the  minutes  of  the  court  He  prays  that 
a  mandamus  Issue  requiring  the  clerk  to  en- 
ter now  upon  his  minutes  said  sentence,  and 
for  a  certiorari  to  bring  up  the  completed 
record.  The  statute  provides  that  where 
sentence  is  not  pronounced  during  the  term 
it  may  be  at  any  subsequent  term  of  the 
court.  There  are  two  methods  by  which  this 
sentence  may  hereafter  be  entered,— one,  by 
simply  pronouncing  sentence  upon  defend- 
ant, or  by  proper  motion,  entering  the  same 
nuuc  pro  tunc.  A.  mandamus  will  not  issue 
from  this  court  commanding  the  clerk  of  the 
court  below  to  enter  the  record  of  the 
sentence.  However,  this  does  not  militate 
against  the  right  of  an  accused,  when  sen- 
tence Is  properly  entered,  to  prosecute  bis 
appeal.  Under  our  law,  this  court  In  non- 
capital felonies  is  without  authority  to  try 
appeals.  In  other  words,  until  the  sentence 
has  been  properly  passed  and  entered  upon 
the  minutes  of  the  court  below,  so  as  to  au- 
thoritatively appear  to  this  court,  our  Juris- 
dlctiou  does  not  attach. 

As  the  matter  is  presented,  the  motion  of 
the  assistant  attorney  general  Is  well' taken, 
and  the  appeal  is  dismissed. 


RACE  ▼.  STATa' 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  18, 

1901.) 

■OBSTRUCTING  A  PUBLIC  ROAD— EXISTENCE  OJ" 
PUBUC  ROAD— BVIDBNCE— SUFFIClKNCy. 
A  road  which  has  been  recognized  and 
worked  by  the  public  authorities  for  some  25 
rears  or  more,  and  which  has  been  traveled 
by  the  public  for  over  20  yeare,  is  a  public 
road,  though  there  is  no  evidence  of  any  con- 
demnation proceedings  of  the  land  for  a  road, 
nor  any  evidence  that  the  landowner  ever  re- 
ceived compensation. 

On  Motion  for  Rehearing. 

1.  A  road  may  be  shown  to  be  a  public  road 
by  evidence  of  long-continued  usage,  assign- 
sient  of  bands  to  work  It  by  the  proper  au- 
thorities, and  the  like. 

2.  The  mere  failure  of  the  commissioners' 
coutt  to  comply  with  all  the  statutes  relating 
to  laying  out  ptfblic  roads  will  not  per  se 
vitiate  the  orders  of  such  court,  and  render 
the  land  taken  not  a  public  road. 

3.  A  road  becomes  a  public  road  when  the 
commissioners'  court  recognizes  it  as  a  public 
road  by  assigning  hands  to  work  it,  and  the 
public  use  it  as  a  public  road. 

4.  Where  land  has  been  taken  for,  used,  and 
known  as  a  public  road,  the  landowner  cannot 
obstruct  the  same,  though  he  has  not  been 
paid  for  such  taking,  the  constitutional  guar- 
auty  that  a  person's  property  shall  not  be 
taken  for  a  public  use  bemg  applicable  only 
to  an  attempt  to  take  a  person's  land  for  a 
public  use. 

Henderson,  J.,  dissenting. 

Appeal  from  Anderson  county  court;  O. 
\V.  Hudson,  Judge. 

'  Rebearing  denied  February  12,  1902. 


Oeorge  Race  was  convicted  of  obstructing 
a  public  road,  and  appeals.    Affirmed. 

Tbos.  B.  Qreenwood  and  West  &  Cochran, 
for  api>ellant  Robt  A.  John,  Asst  Atty. 
Gen.,  for  the  State 

BROOKS,  3.  Appellant  was  convicted  of 
obstructing  a  public  highway,  and  his  pun- 
ishment assessed  at  a  fine  of  $5. 

It  appears  from  the  statement  of  facts  | 
that  the  road  alleged  to  have  been  obstructed 
ran  through  the  town  of  Neches,  which  had 
been  laid  out  In  lots  and  blocks.  The  road 
ran  across  the  lots  and  blocks  purchased  by  ' 
appellant  from  the  New  York  &  Texas  Laud 
(company.  This  company  had  previously  re- 
ceived a  deed  for  said  land  from  the  Inter- 
national &  Great  Northern  Railroad,  but  the 
deed  of  the  conveyance  was  not  shown;  nor 
was  It  shown  when  the  International  & 
Great  Northern  Railroad  acquired  title.  It 
was  shown,  however,  that  the  road  ran 
through  the  ground  occupied  by  said  lots  for 
some  25  years  or  more,  and  that  said  road 
had  been  worked  by  hands  allotted  to  work 
It  by  the  commissioners'  court  of  Anderson 
county,  and  that  the  public  bad  traveled  and 
used  It  is  a  public  road  for  as  long  as  2U  years. 
There  was  no  evidence  of  any  condemnation 
proceedings  as  to  said  property  for  road  pur- 
poses, nor  was  there  any  evidence  that  the 
owner  or  owners  thereof  had  ever  received 
any  compensation.  About  April  30,  1901,  ap- 
pellant built  a  fciiv-e  around  the  lots  he  had 
bought,  which  obstructed  the  public  road 
running  over  the  same.  It  Is  contended  by 
appellant  that  the  evidence  Is  not  sufScient 
to  support  the  conviction,  citing  In  support 
thereof  Smith  ▼.  State  (Tex.  Cr.  App.)  40  S. 
W.  736.  That  case  merely  lays  down  the 
proposition  that  a  mere  permissive  use  for 
20  years  of  a  road  over  the  land  of  another 
is  not  sufficient  on  which  to  base  prescrip- 
tive right  In  the  public  to  the  road.  That 
was  not  a  case  where  the  commissioners' 
court  had  created  the  road  a  public  one,  and 
had  assigned  hands  to  work  the  road,  and 
the  same  had  been  continuously  used  by  the 
public  for  a  series  of  years,  as  appellant 
seems  to  have  concluded.  Hence  that  case 
Is  not  applicable  here.  The  law  wltb  ref- 
erence to  the  facts  In  this  case  has  been 
thoroughly  reviewed  and  discussed  in  the 
cases  of  Dodson  t.  State  (Tex.  C!r.  App.)  49 
S.  W.  78,  and  Ward  v.  State  (Tex.  Or.  App.) 
GO  S.  W.  757,  1  Tex.  Ot.  Rep.  565,  and  we 
do  not  deem  It  necessary  to  add  anything  to 
what  we  there  said.  Under  the  authority  of 
those  cases,  the  Judgment  herein  Is  affirmed. 

HENDERSON,  J.  (dissenting).  The  prop- 
osition on  which  the  state  claimed  that  It 
was  a  public  road  was  that  the  public  bad. 
on  account  ot  long  usage  of  the  same,  ac- 
quired a  prescriptive  right  to  this  certain 
property  as  a  public  road ;  and  It  is  urgently 
insisted  that  tiie  burden  was  on  the  state  to 
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■how  that  none  of  tbe  owners  of  said  land 
labored  under  any  disability  during  tbe  pe- 
riod  of  iirescrlptlon,  and  cites  ua  to  City  of 
Austin  V.  Hall  (Tex.  Sup.)  57  S.  W.  663. 
That  was  a  case  where  plalntlfF,  Hall,  sought 
to  recover  damages  occasioned  by  defendant 
city  of  Austin  constructing  the  dam  on  the 
Colorado  river  which  overflowed  the  road 
which  plaintiff  claimed  was  a  public  road, 
and  In  effect  destroyed  said  road.  That  case 
was  certified  by  the  court  of  civil  appeals 
(48  S.  "W.  ."53)  to  the  supreme  court,  the  fol- 
lowing statement  being  made  as  to  the  situa- 
tion, to  wit:  "It  was  not  shown  that  the 
land  over  which  the  road  runs  had  ever  been 
condemned  in  the  manner  prescribed  by 
statute,  or  donated  by  the  owners  thereof, 
for  a  public  road;  and  the  plaintiffs  sought 
to  establish  the  fact  that  it  was  a  public 
road  by  prescription,  resulting  from  long- 
continued  use  by  the  public.  The  road  ex- 
tended across  various  tracts  of  land.  As 
to  .some  of  these  tracts  the  evidence  does  not 
show  who  were  tbe  owners  during  the  pre- 
scriptive period,  and  it  does  not  show  wheth- 
er any  of  the  owners  were  sul  Juris  during 
the  tUne  referred  to.  In  fact,  there  was  no 
direct  proof  that  the  title  to  the  tracts  of  land 
referred  to  had  ever  passed  out  of  the  state." 
Upon  this  statement  the  following  question 
wua  certified  to  the  supreme  court:  "In  or- 
der for  the  plaintiffs  to  establish  a  prescrip- 
tive rigbt  to  the  road,  was  It  necessary  to 
show  that  during  the  prescriptive  period  the 
servient  estates— tbe  various  tracts  of  land 
agninst  which  the  prescriptive  right  Is 
claimed— were  owned  by  persons  free  from 
legal  disability,  and  against  whom  limita- 
tions or  prescriptive  right  could  be  acquired 
by  adverse  use?"  To  this  question  the  su- 
preme court  replied  In  the  affirmative.  It 
was  further  remarked  in  this  connection: 
"A  right  claimed  by  prescription  rests  upon 
tlie  presumption  that  the  owner  of  the  land 
baa  granted  the  easement,  and  tbe  grant  has 
been  lost  To  sustain  this  claim.  It  must 
apiiear  that  thd  use  upon  which  the  right  Is 
predicated  has  continued  the  requisite  time, 
during  which  tbe  owner  was  not  under  dis- 
ability to  resist  the  claim,"— citing  various 
authorities.  It  occurs  to  me  that  the  ques- 
tion here  Is  of  a  similar  character;  that  Is, 
before  the  state  of  Texas  can  recover  a  fine 
from  the  owner  of  the  land  for  obstructing 
the  road,  all  the  conditions  which  would 
give  a  prescriptive  right  must  be  shown; 
and  It  must  be  shown  that  during  the  pre- 
scriptive period  the  owner  or  owners  were 
In  condition  to  make  the  grant,  and  were 
not  nnder  disability  to  resist  the  claim.  I 
do  not  believe,  therefore,  the  state  dischar- 
ged tbe  burden  Imposed  upon  It,  as  no  at- 
tempt was  made  to  show  that  the  parties 
who  had  formwly  owned  the  land  were  not 
under  disability.  Under  this  view  of  the 
case,  I  think  tbe  judgment  should  have  been 
reversed. 

66S.W. 


On  Motion  for  Rehearing; 

(Feb.  12,  1902.) 

BROOKS,  J.  The  judgment  was  alBrmed 
at  the  Tyler  term,  1901,  and  now  comes  be- 
fore us  on  motion  toe  rehearing.  Appellant 
Insists  the  court  erred  In  affirming  tbe  Judg- 
ment, In  the  absence  of  sufficient  evidence 
under  the  law  to  establish  that  the  road  ob- 
structed was  a  public  road.  We  do  not  think 
the  original  opinion  In  this  case  is  at  all  in 
conflict  with  the  decisions  of  the  supreme 
court  on  the  question  as  to  what  is  a  public 
road.  In  Gowhenour  v.  State,  83  Tex.  Cr. 
R.  538,  28  S.  W.  201,  In  passing  upon  a  sim- 
ilar question,  we  said:  "The  evidence  dis- 
closes that  the  fence  was  erected  by  Mrs. 
Spears  across  a  road  which  had  been  laid  out 
by  the  commissioners'  court  as  a  public  road; 
that  it  had  been  worked  and  traveled  as  a 
public  road  since  1889;  that  overseers  had 
been  appointed  and  bands  apportioned  each 
year  thereafter  for  tbe  purpose  of  working 
and  keeping  It  In  repair;  that  appellant  was 
a  hand  thus  apportioned,  and  had  also  acted 
as  overseer  In  working  said  road;  and  that 
he  removed  the  fence  from  across  the  road. 
It  also  appears  that  Mrs.  Spears  had  not 
been  paid  any  damages  for  thus  apprc^riatiug 
her  land  for  such  purpose,  nor  Is  it  shown 
that  she  ever  asked  for  or  claimed  such  dam- 
ages or  compensation.  She  had  her  remedy 
by  civil  proceedings  in  regard  to  this  mat- 
ter." So  we  hold  In  this  case  that  whether 
the  land  used  as  a  public  road  has  been 
paid  for  or  not  Is  a  matter  that  does  not 
affect  the  question  as  to  whether  or  not  the 
road  Is  a  public  road.  In  McWhorter  v. 
State,  48  Tex.  666,  the  supreme  court  said: 
"We  are  of  the  opinion  that  the  road  may 
be  shown  to  be  public  by  other  evidence  than 
the  production  of  tbe  order  of  the  county 
court  establishing  it  as  such.  While  there  la 
some  obscurity  In  parts  of  the  evidence,  and 
it  Is  apparently  to  some  extent  conflicting, 
we  think  it  may  well  have  satisfied  the 
Jury  that  that  part  of  tbe  road  obstructed  by 
appellant  had  long  been  used  as  a  public 
road,  and  bad  been  recognized  as  such  by 
order  of  the  county  court  apportioning  hands 
to  work  it"  A  road  may  be  shown  to  be  a 
public  road  by  other  evidence  than  by  tbe 
production  of  the  order  of  tbe  county  court 
establishing  it  as  such.  Long-continued  us- 
age, with  assignment  of  hands  to  work  the 
same  by  the  commissioners'  court,  regardless 
of  whether  all  of  the  steps  necessary  were 
taken  to  a  statutory  condemnation  of  the 
same  as  a  public  road,  would  make  the  same 
a  public  road.  We  find  no  authority  holding 
that  the  bare  fact  that  the  commissioners' 
court  has  failed  to  comply  with  any  particu- 
lar clause  of  the  statute  under  which  they 
are  authorized  to  act  In  condemning  land  for 
public  road  purposes  per  se  would  vitiate  the 
orders  of  the  commissioners'  court,  and  ren- 
der the  land  so  taken  not  a  public  road.    The 
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question  of  time  tbat  tbe  road  may  have 
been  used  as  such,  as  we  nnderatand  the 
matter,  is  not  at  all  material  In  considering 
tbe  qnestlon  as  to  whether  the  same  is  pub- 
lic. As  stated  above,  the  ordeis  of  tbe  com- 
missioners' court  designating  the  road  may 
be  irreg:ular,  but,  if  the  commissioners'  court 
assign  hands  to  worli  a  certain  road,  there- 
by declaring  it  a  public  road,  and  the  bands 
do  work  it,  and  the  public  use  it  as  such,  it 
tlien  and  there  becomes  a  public  road.  As 
indicated  In  Gowhanour's  Case,  supra,  we 
have  no  concern  with  whether  or  not  appel- 
lant has  t>een  paid  his  damages.  The  fur- 
thest this  court  has  ever  gone  on  tbe  ques- 
tion of  compensation  for  land  talcen  Is  that 
tbe  party  can  prevent  the  same  being  talcen 
In  the  first  Instance.  Bradley  v.  State,  22 
Tex.  App.  330,  2  S.  W.  828;  Thompson  T. 
State,  22  Tex.  App.  328,  3  S.  W.  232.  Our 
constitution  guaranties  a  person's  property 
shall  not  be  talcen,  damaged,  or  destroyed 
or  applied  to  public  use  without  adequate 
compensation  being  made,  unless  by  the  con- 
sult of  such  iwrson,  and,  when  talien,  except 
for  the  use  of  the  state,  such  compensation 
shall  be  first  made.  If  this  was  a  case  In 
which  the  commissioners'  court  attempted  to 
take  appellant's  land,  then  he  could  invoke 
the  Iieneficent  principle  enunciated  In  the 
constitution.  But  the  property  has  already 
t>een  taken  or  used,  designated,  and  known 
as  a  public  road.  Then  what  are  his  rij^bts.? 
Can  he  obstruct  the  same,  inclose  it,  and  use 
'it  to  the  exclusion  of  the  public?  We  say 
not.  He  has  bis  remedy  tlirougb  tbe  civil 
courts  of  the  country.  What  they  are  we  are 
not  called  upon  to  say.  We  bold  tbat  tbe 
evidence  In  this  case^  under  an  unbroken 
line  of  decisions,  supports  the  proposition 
that  tbe  testimony  shows  tbe  road  was  a 
public  road,  and  tbat  appellant  willfully  ob- 
atructed  tbe  same.  For  a  full  discussion  of 
what  is  a  public  rx>ad,  see  Beiry  v.  State,  12 
Tex.  App.  249;  Hall  v.  State,  13  Tex.  App, 
2G8;  Meyer  v.  State,  37  Tex.  O.  R.  462,  36 
S.  W.  2^;  Markham  t.  Railroad  Ca,  1  White 
&  W.  Civ.  Cas.  Ct  App.  S  81;  DHL  Mun. 
Corp.  8  631;  EUlott.  Roads  &  S.  H  114,  123. 
127,  160. 
Tbe  motion  for  rehearing  is  overruled. 

HENDERSON,  J.  I  dissent  from  tbe  Tlews 
expressed  in  tbe  majority  opinion,  and  refer 
to  dissenting  opinion  on  the  original  hearing, 
and  also  refer  to  dissent  in  Ward  v.  State 
[(Tex.  Or.  App.)  60  8.  W.  757,  1  Tex.  Ot  Rej*. 
>5CS. 
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(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 

1902.) 

•THEPT-CONSBNT—EVIDBNCB— INSTRUCTIONS. 
1.  A  witness  for  the  prosecution  having  tes- 
tified, ou  cross-examination,  tbnt  he  liad  been 
running  a  "joint"  in  the  capacity  of  detective, 
without  being  questioned  as  to  lUs  right  to  act 


as  detective,  cannot  sboiw  iA»  employed  him 

as    such   detective,    nor   that    he    opened    the 
"joint"  at  the  instance  of  certain  persous. 

2.  Where  a  witness  tor  the  prosecution  on  a 
trial  for  a  crime  testified,  on  cross-examina- 
tion, that  he  had  lieen  running  a  "joint"  iu  tbe 
caracity  of  detective,  it  was  error  to  permit 
the  state  to  prove  tbat  such  witness  came  to 
town  and  opened  a  "joint"  at  tbe  request  of 
certain  persons  for  the  purpose  of  detecting 
defendant  in  crime. 

3.  Where  tbe  prosecution  was  Improperly 
permitted  to  prove  that  a  state's  witness  came 
to  town  and  opened  a  "joint"  at  tbe  instance 
of  certain  persons  to  detect  defendant  in  crime, 
an  instruction  limiting  the  effect  of  the  testi- 
mony to  showing  the  capacity  in  which  tbe 
witneaa  acted,  and  tbat  it  conld  not  be  con- 
sidered as  evidence  of  defendant's  guilt,  did 
not  cure  the  error. 

4.  On  a  prosecution  for  larceny,  where  de- 
fendant relied  on  the  ovrner's  consent,  express 
or  imnlled,  to  the  taking,  an  instruction  that 
defendant  was  not  guiitr  if  induced  to  take 
the  property  by  one  wno  had  the  owner's 
consent,  or  If  sndi  a  one  led  the  defendant  to 
believe  that  the  owner  bad  consented  to  the 
taking,  whether  or  not  the  owner  had  actually 
consented,  is  erroneous  for  failing  to  instruct 
in  reference  to  an  implied  consent  of  the  own- 
er and  the  ua-tnre  thereof. 

5.  On  a  prosecution  for  larceny,  tlia  owner  of 
the  property  testified  that  a  detective  informed 
him  of  a  contemplated  larceny  of  liis  property 
hy  defendaut,  a  third  person,  and  the  dectective; 
that  the  latter  claimed  to  he  working  to  catch 
defendant  and  such  tliird  person;  and  that 
the  o-wner  had  stated  to  tbe  detective  that 
they  had  better  leave  his  cattle  alone,  but  if 
they  came  to  get  them  tbe  detective  should  go 
ahead  and  catch  them.  The  detective  testified 
that  he  told  the  owner  that  defendant  and  a 
third  person  and  himself  intended  to  steal  bis 
cattle;  that  he  wanted  the  party  from  whom 
they  wanted  the  cattle  to  be  informed,  so  as 
not  to  talse  any  chances.  The  owner  and  an- 
other were  in  wait,  and  watciied  the  taking 
of  the  cattle.  Beli,  that  evidence  was  sufU- 
cient  to  show  that  the  owner  consented  to  the 
talcing. 

6.  A  person  induced  by  a  detective  to  Join 
in  the  taking  of  certain  cattle,  who  knows 
that  such  detective  has  tbe  express  or  implied 
consent  ot  the  owner  to  snch  taking,  or  who 
reasonably  believes  that  the  conseat  has  been 
given,  is  not  guilty  of  larceny. 

Appeal  from  district  court,  JobnsMi  coun- 
ty;  W.  Foindexter.  Judge. 

John  McGee  was  convicted  of  theft,  and 
appeals.    Reversed. 

8.  C.  Pad^ford  and  Ramsey  &  OdeU,  for 
appellant  Robt.  A.  John,  AMt  Atty.  Oen., 
for  the  State. 

HhiNDEKSON,  J.  Appelant  was  convict- 
ed of  tbe  theft  of  cattle,  and  bis  punishment 
assessed  at  confinement  in  the  penitentiary 
for  a  term  of  three  years. 

According  to  the  state's  tbeat7.  tbe  theft 
of  the  cattle  of  Hunnicutt,  tbe  owner,  was 
committed  by  api>eUant  and  one  Mercer,  in 
company  with  one  Jack  Hubbard,  who  acted 
as  a  detective,  in  order  to  entrap  and  convict 
MoGee  and  Mercer.  According  to  tbe  state's 
contention  the  theft  of  the  cattle  was  suggest- 
ed and  brought  about  by  appellant  and  Mer- 
cer; that  Hubbard  engaged  In  It  at  their  in- 
stance, and  merely  to  detect  tbem  in  the  com- 
mission of  the  offense;  that  nunnlcntt,  tbe 
owner  ot  tbe  cattle,  did  not  eABsent  for  Hub- 
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bard,  who  informed  him  of  the  proposed 
theft,  to  take  the  cattle,  but  merely  said, 
"They  had  better  let  my  cattle  alone,  but,  If 
they  come  to  get  my  cattle,  go  ahead  and 
catch  them."  Appellant's  theory  was  to  the 
effect  that  he  engaged  in  the  enterprise  at 
the  instance  of  Hubbard,  who  sijggested  it, 
and  that  It  was  for  the  purpose  of  detecting 
the  Neeley  boys,  who  had  a  butcher  shop  In 
Clebume;  that  the  project  was  to  take  the 
cattle  with  the  consent  of  Hunnlcutt,  the 
owner,  which  he  understood  Hubbard  had 
procured,  and  dispose  of  them  to  the  Neelej 
boys,  and  liave  them  arrested  for  vlc^tlng 
the  law;  and  that  they  were  to  get  a  re- 
ward which  had  been  offered  by  some  per- 
sons in  that  community.  This  is  a  sufficient 
irtatement  of  the  case  to  present  appellant's 
assignments. 

Appellant's  first  and  second  assignments 
raise  an  objection  to  the  testimony  of  Bllla 
and  Jack  Hubbard  to  the  effect  that  Hub- 
bard was  acting  hi  the  capacity  of  a  de- 
tective at  the  request  of  Jim  Elils,  Arm- 
strong, Lawson,  and  old  man  Pierce;  that 
is,  at  the  Instance  of  said  parties,  some 
months  before  the  alleged  theft,  he  had  come 
to  Burleson,  and  opened  a  "Joint"  where  llq- 
nor,  etc.,  was  sold,  in  order  to  ferret  out 
thefts  In  that  community.  The  court  ex- 
plains the  admission  of  this  testimony  uiwn 
the  ground  that  defendant  proved  by  the 
witness  Hubbard  that  he  liad  been  engaged 
in  running  a  "Joint"  at  Burleson,  and  also 
that  appellant  brought  out  that  Hubbard 
w.ns  acting  as  a  detectlre,  and  the  court 
thought  it  was  permissible  to  show  the  ca- 
pacity in  which  Hubbard  acted  throughout, 
and  also  to  show  who  employed  him  to  act 
in  that  capacity.  We  are  not  apxarised  that 
Burleson  is  a  local  option  precinct,  unless 
the  meaning  of  the  term  "Joint"  would  indl- 
<-ate  that  it  was  such.  In  that  event,  it  is 
a  doubtfnl  proposition  that  a  party  can  be 
employed  to  habitually  violate  the  law  in 
order  to  detect  criminals.  Nor  do  we  think 
that  it  was  proper  to  show  who  employed 
app€41ant  to  act  as  a  detective,  unless  appel- 
lant questioned  the  right  of  Hubbard  to  act 
ns  such  detective. 

The  fourth  bill  of  exeeptl(n8  presents  the 
matter  of  the  employment  of  this  detective 
in  a  graver  light;  that  is,  according  to  the 
l>iU,  the  state  was  permitted  to  prove  that 
the  detective  came  to  the  town  of  Burleson, 
and  went  into  the  "Joint"  business  at  the  in- 
stance and  request  of  Bills  and  some  of  the 
<-itlzens,  to  get  acquainted  with  Earnest 
Mercer  and  John  McGee,  and  see  if  be  could 
catch  them.  The  court  explains  this  by 
stating  that  defendant  proved  on  cross-ex- 
amination of  the  witness  Hubbard  that  he 
had  been  engaged  In  the  "Joint"  business  in 
Burleson  In  the  capacity  of  detective,  and 
tlie  court  permitted  him  to  state  that  he 
tmught  an  Interest  in  the  business  and  went 
into  It  for  the  purpose  of  detecting  those  en- 
gaged in  stealing,  as  they  frequented  this 


place;  that  those  who  employed  him  sug- 
gested this  course.  As  explained,  we  do  not 
understand  that  the  court  negatives  the 
statement  in  the  bill  to  the  effect  that  the 
detective  was  employed  by  certain  citizens 
to  detect  appellant  and  Mercer  in  the  com- 
mission of  the  crime,  as  the  court  says  he 
admitted  the  testimony  for  the  purpose  of 
detecting  those  engaged  in  stealing,  evident- 
ly alhidlng  to  the  testimony  with  reference 
to  McCiee  and  Mercer.  This,  In  our  opinion, 
was  a  mode  of  getting  before  the  Jury  hear- 
say testimony  in  regard  to  other  offenses  of 
a  very  damaging  character  against  appel- 
lant Nor  do  we  understand  that  the  at- 
tempt by  the  court  In  the  ninth  snbdlvision 
of  the  charge  to  limit  the  effect  of  this  tes- 
timony to  be  considered  by  the  Jury  as  show- 
ing, or  tending  to  show,  the  capacity  in 
which  said  Hubbard  acted,  and  they  could 
not  consider  the  same  as  any  evidence  of  the 
guilt  of  defendant  was  calcnlated  to  rectify 
the  evil;  for  It  showed  that  the  Jury  were 
still  authorized  to  use  the  testimony  as 
showing  that  Hubbard  had  been  employed 
to  catch  appellant  and  Mercer,  suggesting 
to  them  that  the  community  suspected  these 
parties  of  thefts,  and  they  desired  them 
caught 

Tiie  real  battle  ground  on  the  trial  was  as 
to  whether  or  not  Hubbard  had  the  express 
or  implied  consent  of  Hunnlcntt,  the  owner, 
to  the  taking  of  the  cattle;  It  being  contend- 
ed by  appellant,  if  he  had  such  consent, 
either  express  or  implied,  and  that  he  en- 
gaged with  Hubbard  and  Mercer  In  tiie  com- 
mission of  the  offense,  that  the  consent  given 
by  Hnnnlcntt  to  Hubbard  was  consent  to 
all.  On  the  other  hand,  the  state  contends 
that  Hunnlcutt  did  not  give  his  consent  to 
the  taking  of  the  cattle,  and  that  Hubbard 
had  neither  his  express  nor  implied  consent: 
and  that  consequently  the  court  did  not  err 
in  charging  as  he  did  on  the  issues  pre- 
sented by  the  testimony,  or  in  refusing  to 
give  appellant's  requested  instrnctions  on  the 
subject  The  court's  charge  on  this  line  was 
substantially  as  follows:  "If  .von  believe 
from  the  evidence  that  the  said  H.  T.  Hun- 
nlcutt agreed  or  consented  for  the  defendant 
or  Mercer,  or  either  of  them,  to  take  such 
cattle;  or  If  the  said  Hunnlcutt  consented 
to  the  state's  witness  Hubbard  to  take  said 
cattle,  and  that  the  said  Hubbard  induced 
or  procured  defendant  to  Join  him  in  taking 
said  cattle;  or  if  you  believe  from  the  evi- 
dence that  said  Hnbbard  informed  or  by 
bis  acts  or  words  or  both  led  defendant  to 
believe  that  the  said  Hunnlcutt  had  consent- 
ed for  them  to  take  said  cattle;  that  the 
defendant  Joined  said  Hubbard  and  Mercer, 
and,  while  acting  alone  or  in  connection 
with  said  parties,  took  said  cattle  under  sucit 
belief,  whether  said  Hunnlcutt  had  actually 
consented  or  not,— then,  in  either  of  said 
events,  you  wUI  find  defendant  not  gnilty." 
It  Is  contended  by  appellant  that  this  charge 
did  not  Instruct  the  Jury  or  inform  them  as 
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to  any  Ituplied  consent  on  the  part  of  Hun- 
nlcatt  tu  the  talcing,  or  instruct  them  as  to 
the  nature  of  such  consent;  and,  moreover, 
that  the  charge  required  the  Jury  to  believe 
that  Hubbard  Induced  or  procured  defendant 
to  Join  in  the  enterprise,  whereas  appellant 
insists  that.  If  Hunnlcutt  either  expressly  or 
Impliedly  agreed  for  Hubbard  to  take  the 
cattle,  this  consent  inured  to  appellant's 
benefit,  regardless  of  whether  or  not  Hub- 
bard induced  them  to  Join  in  the  enterprise. 
On  this  proposition  appellant  asked  a  num- 
ber of  charges,  all  of  which,  in  one  shape  or 
another,  raise  the  question  of  express  or  im- 
'  plied  consent  of  Hunnlcutt  to  the  taking. 
These  charges  were  refused  by  the  court, 
and  appellant  assigns  as  error  the  action  of 
the  court,  both  in  giving  the  charge  hereto- 
fore quoted  and  in  refusing  his  special  in- 
structions. In  Speiden  v.  State,  3  Tex.  App. 
166,  30  Am.  Rep.  126,  the  question  of  con- 
sent on  the  part  of  the  owner  to  the  detec- 
tive, and  participation  of  the  detective  with 
the  parties  intended  to  be  entrapped,  and  the 
hearing  of  such  consent  and  participation  on 
tlie  guilt  of  the  parties,  is  discussed,  and  a 
number  of  authorities  collated.  In  that  case 
It  appeared  that  Plnkerton's  Detective 
Agency,  in  Chicago,  received  by  some  means 
a  number  of  letters  and  postal  cards,  writ- 
ten by  defendant  from  Dallas  to  a  friend  in 
Chicago,  urging  him  to  come  to  Dallas,  and 
Join  him  in  breaking  into  and  robbing  some 
of  the  banks  in  the  latter  city.  These  let- 
ters were  forwarded  by  the  agency  to  a 
banker  in  Dallas,  who  immediately  called  a 
meeting  of  the  I>ankers,  and  submitted  the 
matter  to  them.  As  a  result,  Pinkerton  was 
requested  to  send  a  detective  to  Dallas  to 
work  up  the  case.  Three  detectives  were 
sent  to  Dallas  to  work  up  the  case,  who  im- 
mediately put  themselves  In  communication 
with  the  bankers  in  regard  to  the  matter. 
It  was  finally  agreed  that  the  banking  house 
ot  Adams  &  Leonard  should  be  broken  into 
on  Sunday  night  Adams  &  Lieonard  agreed 
to  the  adventure,  and  the  detectives  were  In 
the  venture,  working  in  their  employ.  Pur- 
suant to  the  plan  agreed  upon,  several  offi- 
cers of  Dallas  county  entered  and  took  pos- 
session of  the  bank  during  the  daytime,  and 
remained  there  until  the  burglary  was  to  be 
effected  that  night  About  1  o'clock  at  night 
the  bade  door  of  the  bank  was  forced  open 
by  the  two  detectives.  Wood  and  HcGulre, 
who  came  In  and  spoke  to  the  concealed  par- 
ties, and  went  into  the  vault  After  remain- 
ing about  an  hour.  Wood  went  out  told  Spei- 
den (the  defendant)  they  wanted  more  help, 
and  returned  in  a  short  time,  and,  comhig  in, 
closed  the  door  after  him.  In  a  minute  or 
two  Speiden  came  in,-  and  closed  the  door, 
when  the  officers  arrested  him.  Summing 
up,  the  court  say:  "To  our  minds,  it  is  clear 
that  Deroso  and  the  other  detectives  were 
the  servants  and  agents  of  Adams  &  Leon- 
ard, and  had  full  authority  to  consent  to 
defendant's  entry  Into  the  bank,  and  that  Us 


entry  was  not  only  with  their  consent,  but 
at  their  solicitation.  The  case  is  somewhat 
like  that  of  a  man  being  robbed  by  his  own 
consent  although  the  supposed  robbers  did 
not  know  of  the  consent"  And  see  Plgg  r. 
State,  43  Tez.  106;  1  Bish.  Or.  Law,  f  262; 
1  Whart.  Cr.  Law,  {  140.  In  Robinson  v. 
State,  34  Tex.  Cr.  R.  71,  29  S.  W.  40,  53  Am. 
St  Rep.  701,  which  held  that  no  consent  of 
the  owner  was  given  under  the  facts  of  that 
case,  the  principle  enunciated  in  Speiden's 
Case  was  not  gainsaid,  but  a  distinction 
was  drawn  between  said  case  and  that  case. 
In  the  latter  case  there  was  no  question  but 
that  Robinson  suggested  the  entire  matter 
to  Cox,  the  detective,  who  rep«ted  it  to  Mc- 
Dowell, the  owner  of  the  alleged  burglarized 
premises.  McDowell  replied  to  Cox  by  say- 
ing: "Just  let  him  [defendant]  come  along, 
and  we  will  try  and  catch  him,  and  not  in- 
sist on  his  coming,  and  not  encourage  him  to 
come.  If  he  comes,  let  him  come  of  his 
own  free  will  and  accord  and  voluntarily." 
"I  Just  said,  'Let  him  come  ahead,  and  not 
to  stop  him.' "  As  said  in  the  opinion,  there 
was  no  conflict  In  the  testimony  of  McDowell 
and  Cox  upon  this  Issue.  In  this  case  It  is 
true  that  Hunnlcutt  testified  in  a  somewhat 
similar  strain.  He  says  that  "Hubbard  told 
me  there  was  a  cattle  steal  on  hand;  that 
John  McGee  and  Earnest  Mercer  had  made 
a  propoelUon  to  me  to  steal  my  cattle;  that 
they  had  two  other  bxmches  spotted,  bat  that 
they  would  probably  steal  my  cattle.  He 
said  that  he  himself  was  working  to  catch 
them,  and  I  told  him  that  they  had  better 
let  my  cattle  alone,  but  if  they  came  to  get 
my  cattie  to  go  ahead  and  catch  them.  I  do 
not  remember  that  he  asked  me  If  I  wanted 
them  caught  He  said  he  would  not  get 
them  unless  he  notified  the  parties  first  to 
whom  they  belonged;  that  he  did  not  ex- 
pect to  get  Into  any  trouble  to  catch  them. 
I  told  him  that  I  wanted  them  caught  if  they 
got  my  cattle."  Hubbard  testified  on  this 
point  as  follows;  That  he  Md  Hunnlcutt 
that  he,  with  John  McOee  and  Earnest  Mer- 
cer, calculated  to  steal  a  bunch  of  cattie 
somewhere,  and  that  his  bunch  had  been 
spoken  of,  and  that  his  cattie  might  be  stol- 
en. He  further  testified:  "I  went  to  see 
Hunnlcutt  about  this  cattie  stealhig,  and  told 
him  that  I  wanted  the  party  from  whom  we 
wanted  to  get  the  cattie  to  be  Informed  be- 
forehand. I  did  not  want  to  take  any  chan- 
ces on  being  on  a  man's  place.  I  might  g&t 
killed."  From  this  it  is  evident  that  Hunnl- 
cutt gave  his  consent  to  the  taking,  and  this 
la  made  manifest  also  by  tiie  fact  that  Hun- 
nlcutt and  EUlis  went  to  where  the  theft  was 
committed  and  lay  In  wait  and  watched  the 
parties  on  the  night  of  the  theft 

As  to  the  other  proposition,  as  to  whether 
or  not  the  enterprise  was  suggested  and 
brought  about  by  appellant  and  Mercer,  and 
that  Hubbard  entered  Into  It  at  their  sugges- 
tion, there  Is  controversy  In  the  testimony. 
Hubbard  claims  in  his  evidence  that  the  mat- 


Tex.) 


BLADES  T.  STATE. 


5G5 


ter  of  tbe  tbeft  of  the  cattle  waa  suggested 
by  appellant,  or  appellant  and  Mercer,  where- 
as appellant  denies  this,  and  claims  that  he 
went  Into  It  at  the  Instance  of  Hubbard  to 
detect  the  Nedey  brothers.  Aside  from  the 
direct  testimony,  there  are  some  circumstan- 
ces which  would  suggest  that  the  enterprise 
was  suggested  and  brought  about  by  Hub- 
bard. He  had  gone  Into  the  community,  ac- 
cording to  the  uncontroverted  testimony,  for 
the  purpose  of  entrapping  or  decoying  McGee 
and  Mercer  Into  the  commission  of  some  of- 
fense. It  seems  h«  waited  a  number  of 
months  before  anything  was  accomplished, 
and,  according  to  his  own  evidence,  &tter  It 
was  suggested  to  him  by  a]M>eIlant  he  ac- 
tively «igaged  in  arranging  the  program; 
went  to  see  Hnnnlcutt,  and  arranged  that 
branch  of  it;  obtained  his  consent:  and  then 
went  with  appellant  and  Mercer,  and  ar- 
ranged wtth  the  Neeley  boys  at  Cleburne,  who 
were  to  receive  the  cattle.  But,  whether  the 
clrcomstances  support  appellant's  theory  or 
not,  still  as  to  who  projected  the  enterprise, 
whether  Hnbbard  (the  detective)  or  appel- 
lant is  certainly  a  controverted  question. 
Now.  if  the  jury  should  believe  that  the  de- 
tective inaugurated  the  enterprise,  and  that 
he  bad  tbe  consent  of  Hunnlcutt  to  the  tak- 
ing of  the  cattle,  and  which  it  seems  to  us 
he  did,  then  undoubtedly,  if  Hunnlcutt  gave 
his  express  or  Implied  consent  to  Hubbard 
to  the  taking  of  the  cattle,  or  If  appellant 
reasonably  believed  that  such  consent  had 
been  given  to  Hubbard,  whether  express  or 
implied,  in  either  event  he  was  entitled  to 
an  acquittal.  This  question  was  not  fairly 
presented  to  the  Jury  In  the  court's  charge, 
and  tbe  requested  instructions,  or  some  of 
them,  should  have  been  given. 

It  l8  not  necessary  to  discuss  other  fea- 
tures of  the  case,  but  for  the  errors  pointed 
out  tbe  judgment  is  reversed,  and  the  cause 
remanded. 


HABRIS  V.  STATB. 

(Qwrt  of  Criminal  Appeals  of  Texas.   Jan.  29, 
1002.) 

GAMING— BE!TTINO  UPON  TBNPIN  ALLETS- 
9TATUTES— IMPLIED   KBPBAL. 

Tliere  can  be  no  conviction  for  the  offense 
of  betting  at  a  game  of  tenpins  committed  prior 
to  tbe  act  of  1901  (Oen.  Laws  27th  Lc«.  p. 
267),  making  it  unlawful  to  bet  upon  tenpin  al- 
leys; Pen.  Code  1805,  art  888,  prohlbitiue  bet- 
tini;  in  any  tenpin  alley  having  been  impliedlj 
repealed  as  to  licensed  tenpin  allevs  by  Oen. 
Laws  1887  (Called  Sess.)  p.  51,  snbd.  19,  which 
levied  an  occnpetion  tax  on  bowling  alleys  naed 
for  profit,  or  upon  which  money  or  anything  of 
Talne  is  bet. 

Appeal  fi-om  Tarrant  county  court;  M.  B. 
Harris^  Judge. 

W.  R.  Harris  was  convicted  of  betting  at  a 
game  of  tenpins,  and  appeals.    Reversed. 

Robt  A  John,  Asst  Atty.  Oen.,  for  tbe 
State. 


HBNDEIRSON,  J.  Appellant  was  convict- 
ed for  unlawfully  betting  at  a  game  played 
with  tenpins,  and  bis  punishment  assessed 
at  a  fine  of  $10;  hence  this  appeal. 

The  conviction  was  for  an  alleged  offense 
committed  prlrar  to  the  act  of  1901,  making 
it  unlawful  to  bet  upon  tenpin  alleys,  and 
under  the  authority  of  Rutherford  v.  State, 
80  Tex.  Or.  R.  137,  45  S.  W.  679,  the  Judg- 
ment must  be  reversed,  and  tbe  prosecution 
ordered  dismissed. 


BLADES  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  29, 
1902.) 

GAMING— BOWUNO  ALLBTS— BUTTING— INFOR- 
MATION—BVIDBNCE— INSTRUCTIONS. 

1.  Where  an  information  for  a  violation  of 
Oen.  Laws  27th  Leg.  p.  267,  prohibiting  the 
keeping  or  exhibiting  of  a  teupm  alley  for  the 
purpose  of  gaming,  charged  accased  merely 
with  exhibiting,  and  not  with  keeping,  such  an 
alley,  but  the  uncontroverted  evidence  sliowed 
that  he  both  exhibited  and  kept  such  alley,  a 
charge  requiring  conviction  if  the  jury  believed 
that  accused  was  engaged  in  keeping  or  ex- 
hibiting uuch  alley  was  not  erroneous. 

2.  Under  Gen.  Laws  27th  Leg.  p.  2G7,  pro- 
hibiting the  keeping  or  exhibiting  of  a  tenpin 
alley  lor  the  purpose  of  gaming,  where  all  the 
players  contributed  an  equal  amonnt  towards 
the  purchase  of  a  knife,  which  was  given  to 
the  player  making  the  highest  score,  the  keeper 
of  the  alley  depending  on  the  profit  on  the 
knife  for  his  remuneration,  the  alley  was  kept 
for  betting  purposes. 

Appeal  from  Hunt  county  court;  R.  D. 
Thompson,  Judge. 

A  H.  Blades  was  convicted  of  a  misde- 
meanor, and  appeals.    AfiOrmed. 

Evans  &  Elder,  for  appellant  Robt  A 
John,  Asst  Atty.  Oen.,  for  tbe  State. 

HENDERSON,  J.  Appellant  was  convicted 
under  an  information  for  exhibiting  a  tenpin 
alley  for  the  purpose  of  gaming,  and  his  pun- 
ishment assessed  at  a  fine  of  $26,  and  con- 
finement in  the  county  jail  for  10  days;  hence 
this  appeal. 

The  information  charges  and  the  proof 
shows  that  the  offense  was  committed  on  the 
12th  day  of  July,  1901;  consequently  the  con- 
viction was  since  the  law  of  1001  went  into 
effect  the  legislature  having  adjourned  on 
the  9th  day  of  April,  1901,  and  the  law  took 
effect  90  days  after  adjonmment  See  Gen. 
Laws  27th  Leg.  p.  267.  EiVidently  the  law 
above  alluded  to  was  made  in  view  of  the 
holding  of  this  court  in  Rutherford  v.  State, 
S9  Tex.  at.  R.  187,  4S  S.  W.  679.  The  act  In 
question  makes  the  keeping  or  exhibiting,  for 
the  purpose  of  gaming,  of  any  tenpin  alley, 
an  offense,  and  same  shall  be  considered  as 
used  for  gaming  if  tbe  table  fees  or  alley 
fees  or  money  or  anything  of  value  la  bet 
thereon,  regardless  of  whether  said  alley  Is 
licensed  by  law  <«  not  The  Rutherford 
Case,  as  stated  before,  turned  on  the  proposl-. 
tlon  that  a  game  of  tenpins  had  been  licensed- 
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by  Uw,  and  was  snbject  to  an  occupation 
tax.  Appellant  contends  that  the  court  com- 
mitted an  error  in  charging  the  jury  to  con- 
vict appellant,  If  they  believed  be  was  en- 
gaged in  Iceeplng  or  exhibiting  said  alley  for 
betting,  etc.,  whereas  the  information  did  not 
charge  him  with  lieeping,  but  merely  wltli 
exhibiting,  said  alley.  While  it  is  true  keep- 
ing and  exhibiting  may  be  two  distinct  of- 
fenses, and  one  may  be  gnilty  ot  keeping, 
and  not  of  exhibiting,  or  vice  v«w»,  still  the 
uncontroverted  proof  here  shows  that  appel- 
lant was  both  the  keeper  and  exhibitor.  Ap- 
pellant was  the  owner  of  tbe  alley,  and  the 
same  was  run  by  him  prior  to  the  new  law 
going  Into  effect  He  suspended  operations 
on  tbe  8th  of  July,  but  on  the  10th  resumed 
again.  He  bad  full  control  of  the  alley,  and 
bad  a  license  to  run  It.  If  there  was  any 
question  as  to  his  keeping  the  alley  or  as  to 
bis  exhibiting  tbe  same,  then  appellant's  con- 
tention that  tbe  court  ought  not  to  have  char- 
ged on  keeping  might  be  sound.  There  Is 
no  question  that  both  bis  keeping  and  exhib- 
iting was  not  manifested  by  a  single  act,  but 
same  was  continuous  In  Its  nature.  One 
might  display  or  exhibit  a  bank  or  game  of 
tenpins  by  a  single  act  but  in  keeping  he 
must  do  more  than  this.  Appellant  is  shown 
to  have  both  kept  and  exhibited  the  tenpin 
alley. 

However,  It  Is  strennously  contended  by 
him  that  tbe  same  was  not  kept  or  exhibited 
for  the  purpose  of  gaming;  that  Is^  be  In- 
sists, under  the  authority  of  Steames  v. 
State,  21  Tex.  692,  that  the  prohibited  gam^, 
where  it  is  a  table  or  banking  game,  must 
be  one  against  the  many;  that  Is,  the  bank- 
er or  exhibitor  against  tbe  outsider,  as  is  the 
case  In  faro,  monte,  etc.  We  do  not  under- 
stand this  to  be  the  mle  In  all  prohibited 
games;  but  Judge  Roberts,  In  the  Steames 
Osse,  supra,  was  merely  endeavoring  to  show 
that  the  game  of  grand  raffle  was  a  banking 
or  table  game.  We  quote  from  the  opinion 
this  language:  "The  characteristic  principle 
or  element  of  the  gaming  tables  or  banks 
specified  In  tbe  Code,  as  faro,  monte,  etc.,  Is 
that  tbey  have  a  keeper,  dealer,  or-  exhibitor, 
and  operator  on  the  basis  of  one  against 
tbe  many;  tbe  dealer,  keeper,  or  exhibitor 
against  the  betters,  directly  or  indirectly.  In 
some  of  them  the  principle  Is  obvious,  tbe 
keeper  betting  directly  against  eacb  and  all 
tbe  betters,  and  they  against  him,  as  in  faro, 
vlngtun,  etc.  In  others  it  is  disguised,  and 
the  betters  seem  to  be  contending  against  one 
another.  Such  Is  tbe  case  In  pool  and  keno. 
Tbe  keeper  charges  and  takes  a  percentage 
upon  all  tbe  beta  that  are  made,  and  is  there- 
fore Interested  In  stimulating  and  protracting 
tbe  betting.  The  more  is  bet,  tbe  more  he 
makes."  And  again:  "If  a  party  should  es- 
tablish in  bis  house  a  table  for  gaming  pur- 
poses, and  carry  It  on  himself,  without  bet- 
ting upon  it  bImseU;  but  to  enable  ottaen  t» 


bet  (aa  In  pool),  and  should.  Instead  of  char- 
ging a  percentage  upmi  the  bets,  depend  niion 
the  custom  of  the  betters  at  bis  bar  to  com- 
pensate blm,  the  evil  would  be  no  less,  be- 
cause be  perhaps  made  less.  He  might  even 
not  be  present  all  tbe  time  daring  tbe  pla.v- 
Ing,  In  some  such  case  that  might  be  deriscd. 
Here,  although,  according  to  tbe  roles  of 
such  gamea^  he  could  not  strictly  be  said  to 
be  tbe  keeper  or  eKblbltor,  still  the  communi- 
ty would  not  be  misled  by  such  a  change  In 
tbe  mere  mode  of  deriving  his  gains,  and 
It  would  be  said,  'In  common  language,'  that 
he  kept  or  exhibited  tbe  table." 
Now,  it  will  be  observed  from  tbe  statute 
;  that  the  game  of  tenpins  Is  named,  and 
whether  or  not  it  be  a  t>anklng  game,  as  de- 
fined, or  a  table  game,  does  not  matter.  If 
a  tenpin  alley  is  k^t  or  exhibited  for  the 
pnri)oee  of  gaming,— that  is.  If  tbe  table  fees 
or  alley  fees,  or  money  or  anything  of  value, 
is  bet  thereon,— It  comes  within  tbe  prohibi- 
tion of  the  law.  According  to  tbe  proof,  tbe 
manner  of  betting  on  said  tenpin  alley  was  as 
follows:    Appellant  would  Invite  people  to 


take  a  chance  In  a  knife  at  10  cents  eacti. 
He  would  collect  10  cents  each  from  five  per- 
sons; and  eacb  would  roll  tbe  balls  on  the 
alley,  and  tbe  one  who  made  the  best  roil, 
according  to  the  rules  of  the  game,  would  be 
entitled  to  the  knife.  He  would  then  give 
tbe  winner  the  Icnife  or  86  cents  in  moner, 
whichever  he  wanted.  The  exhibitor  sold  tbe 
betters  a  chance  in  the  Imife,  which  wa5 
to  be  determined  by  tbe  parties  rolling  on 
the  tenpin  alley.  The  man  who  made  the 
best  roll  got  the  knife  or  the  money,  and  the 
remainder  got  nothing.  He  got  bis  money 
out  of  the  profits  on  the  knives.  He  sold  the 
chance  In  the  knife  at  10  cents  each,  and 
valued  the  knife  at  50  centa  If  three  men 
wanted  to  roll,  he  would  collect  90  cents,  and 
put  up  a  30  cent  knife.  If  ten  men  desired  to 
roll,  he  would  put  up  a  $1  knife,  and  collect 
$1;  that  is,  10  cents  a  chance  in  eacb  1&- 
stance.  Now,  it  Is  evident  from  this  state- 
ment that  all  the  parties  who  rolled  on  the 
game  were  betting  against  eacb  other  the 
amount  which  each  put  up  against  the 
chance  to  win  the  entire  amount:  that  is. 
where  money  was  taken  instead  of  the  knife, 
and  there  were  five  players,  tbe  winnor  gain- 
ed or  won  60  cents  iu  money,  and  In  that 
event  the  exhibitor  took  IS  cents  of  the 
amount  thus  getting  his  profits  through  the 
betting,  and  stimulating  tbe  game  by  making 
It  a  betting  game.  Tbe  mere  fact  that  he 
announced  and  advertised  that  the  alley  iras 
not  exhibited  for  gaming  was  a  mere  subter- 
fuge, aa  from  tbe  evidence  It  appears  that 
the  sole  purpose  of  bis  exhibition  was  to  ob- 
tain bets  from  the  players,  either  on  knlres, 
or,  at  the  preference  of  tbe  winner,  a  part 
of  the  money  staked  on  the  game. 

There  being  no  error  In  the  record,  tha 
judgment  Is  affirmed. 
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TOUNG  T.  8TA.TBI. 

(Oonrt  of  Criminal  Appeals  of  Tezaa.    Jan.  29, 
1902.) 

LOCAL     OPTION— VIOLATION— PROSECnnON— 
BVIDBTNCB. 

1.  Where,  on  appeal  from  a  conrictloii,  the 
statement  of  facts  is  not  approved  by  the  pr»- 
sidiuK  Judge,  the  same  cauuot  be  considered. 

2.  On  a  prosecution  for  Tiolation  of  the  local 
tuition  law.  It  was  proper  to  allo^  the  state 
to  introduce  testimony  of  various  wkneesee 
that  they  got  whisky  from  accused,  and  that  the 
orti«-8  nven  by  him  for  whisky  were  sent  him 
0.  O.  D.;  the  testimony  being  admitted  to 
show  the  system  of  defendant's  Dusinesa. 

3.  Where,  on  a  prosecution  for  violation  of 
the  local  option  law,  It  is  shown  that  accused 
was  shipping  liquor  to  himself  C.  O.  D.  Into 
the  local  option  terzitoi7,  a  Tiolation  wu 
shown. 

4.  Oode  Or.  Proe.  art  728,  prorldes  that, 
wherever  it  appears  by  the  record  in  any  crim- 
inal action  on  appeal  that  any  of  the  require- 
ments of  certain  preceding  aracles  riiall  have 
been  disregarded,  the  judgment  shall  be  revers- 
ed if  the  error  Is  excepted  to  eo  the  trial.  HM, 
that  conduct  of  the  court  alleged  to  have  been 
erroneous,  nnder  one  of  the  designated  preced- 
ing sections,  cannot  be  considered,  no  excep- 
tion having  been  taken  at  the  trial. 

Appeal  from  Ellis  coimty  court;  J.  EL 
Lancaster,  Judge. 

Ltun  Yonng  wks  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

Mark  Smith,  for  appellant  Robt  A  John, 
Asst  Attj'.  Gen.,  for  tb»  State. 

DAVIDSON,  P.  J.  Appellant  was  coDTlct- 
ed  for  violating  the  local  option  law,  and  his 
pnnlslunent  aseeased  at  a  fine  of  $25,  and  20 
days'  confinement  in  the  county  jail. 

Inasnnicb  as  tbe  statement  of  facts  Is 
not  approved  by  the  presiding  Judge,  it  can- 
not be  considered.  There  were  fire  bills  of 
exception  taken  during  the  trial  to  the  in- 
troduction of  testimony.  The  substance  of 
the  testimony  In  these  bills  is  practically  the 
same,  at  least  it  is  to  tbe  same  effect,  and 
they  show  that  the  state,  over  appellant's 
objection,  was  permitted  to  introduce  the  tes- 
timony of  various  witnesses  that  they  got 
whisky  from  appellant,  and  the  orders  giT- 
en  by  antellant  for  whisky  were  sent  him 
C.  O.  D.  This  testimony  was  admitted,  as 
explained  by  the  court,  to  show  system  of 
defendant's  business,  and  his  Intent  In  car- 
rying on  his  liquor  traffic  by  the  means  In- 
dicated by  the  witnesses.  We  are  of  opinion 
this  testimony  was  properly  admitted.  As 
shown  by  tiie  Mils,  appelant  was  shipping 
into  the  local  option  territory  by  express,  01 
O.  D.,  a  considerable  amount  of  whisky.  It 
was  shipped  to  himself,  and  the  orders  intro- 
duced In  evidence  and  those  given  the  par- 
ties who  testified  show  very  clearly  that  this 
was  the  means  resorted  to  by  appellant  to 
evade  tbe  operation  of  the  local  option  law. 
A  party  cannot  ship  whisky  into  a  local 
option  territory  and  dispense  It  to  others  in 
this  manner.  In  fact  we  are  of  opinion  this 
was  a  rather  thinly  gotten  up  evasion  of  the 
law. 


Appellant  complains  of  the  fatlnre  of  tfte 
charge  to  restrict  tlie  effect  of  the  testlniony 
admitted  over  his  objection,  as  set  owt  in  tbe 
Mils.  No  exception  was  reserved  to  the  action 
of  the  court  in  this  respect,  either  by  bill  of 
exceptions  or  in  motion  for  new  trial.  Under 
the  eonrtmctlon  glren  article  723,  Code  Or. 
Proc.,  It  is  too  late  to  complain  of  these  er- 
rors where  they  are  raised  for  the  first  time 
In  the  appellate  court  TMs  is  a  misdemean- 
or, and  the  rule,  even  under  the  law  afore- 
time, was  never  held  to  be  as  strict  in  mis- 
demeanors  as  in  felonies.  Loyd  t.  State,  19 
Tex.   App.   321. 

The  Judgment  li  affirmed. 


WILHBSLM  V.  8TATB. 

(Gomt  ef  Crftninsl  Appeah  of  Tenu.    Xan.  29, 

1902.) 

ARaON— BVTDBNCB  — RELEVANOT  —  IMPEACH- 

INQ  WITNESS— LSTTBRS  IM  RVI- 

DBNCB— REVIBW. 

1.  On  a  proeecntlon  for  arson,  the  state  show- 
ed that  several  days  prior  to  the  baming  of 
the  house  aoensed  had  tried  to  rent  a  hooae 
about  300  yards  from  the  house  burned  la 
which  to  run  a  beer  "joint,"  and  that  the 
owner  refused,  and  stated  his  reasons.  Bel4, 
tiiat  on  appeal,  in  the  absence  ot  a  statement 
of  facts,  the  evidence  would  not  be  renirded 
as  immaterial,  and  not  connected  with  the 
burning,  inasmnch  as  it  might  have  been  per- 
tinent on  the  question  of  motiv& 

2.  Accused  while  on  the  stand  having  been 
asked  about  certain  letters  written  by  him, 
and  the  letters  having  been  proved  to  have 
been  so  written,  their  fntrodnction  for  the  pur- 
pose of  Impeachment  would  not  be  regarded 
as  error  on  appeal,  their  contents  not  appear^ 
ing. 

Appeal  from  dlatrlct  court,  Lamar  county; 
Ben  H.  Denton,  Judge: 
Henry  Wllhelm  was  convicted  of  anon, 

and  he  appeals.    Affirmed. 

Kobt  A  John,  Aast  Atty.  Gen.,  for  the 
State. 

DAVIDSOX,  P.  J.  This  is  a  conviction  for 
arson,  appellant's  punishment  being  assessed 
at  nine  years'  confinement  in  the  peniten- 
tiary. 

Appellant's  first  bill  of  exceptions  recites 
that  the  state,  over  his  objections,  was  per*^ 
mltted  to  prove  by  W.  F.  Chlsum  that  sev- 
eral days  prior  to  the  burning  of  B.  C.  Chls- 
um's  house  defendant  and  W.  E.  Chlsum  had 
a  conversation.  In  which  defendant  tried  to 
rent  a  honae  abomt  300  yards  from  said  B. 
0.  Chisum's  house,  in  which  he  (defendant) 
wanted  to  run  a  beer  "Joint,"  who  refused, 
and  stated  his  reasons.  The  grounds  of  ob- 
jection are  that  it  proved  no  issue,  was  Im- 
material, and  in  no  way  connected  with  the 
iMimlng  of  the  house  for  which  this  convlc- 
tl<m  was  obtained,  and  because  it  was  cal* 
culated  to  mislead  the  Jury,  and  there  was 
no  law  to  prohibit  defendant  from  running  a 
betr  "Joint"  at  said  place.  The  record  doe* 
not  contain  a  statement  of  the  facts,  ar 
this  evidence  may  have  been  very  pertlne)^ 
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on  the  qu«BtIoii  of  motive  on  the  part  of  ap- 
pellant for  the  burning  of  the  house  set  out 
in  the  indictment  At  least,  the  bill  of  ex- 
ceptions does  not  show  soffident  facts  to  in- 
dicate the  Irrelevancy  or  inadmissibility  of 
tbe  testimony. 

The  court  permitted  tlie  state  to  introduce 
several  letters  In  evidence,  to  which  the  de- 
fendant objected,  said  letters  being  Intro- 
duced for  the  purpose  of  impeaching  tbe  de- 
fendant The  court  explains  this  by  stating 
that  the  letters  were  not  Introduced  until 
after  defendant  had  been  on  the  stand,  to 
which  defendant  did  not  object;  and  the 
district  attorney  asked  him  all  about  the  let- 
ters, bnt  admitted  they  could  be  Introduced 
for  Impeaching  purposes.  The  letters  were 
proved  by  the  witnees  Martin  to  have  beea 
written  by  defendant  and  they  were  in  his 
handwriting.  But  counsel  did  not  object  to 
the  lettera  because  they  were  written  while 
defendant  was  in  JalL  We  are  not  apprised 
of  the  contents  of  the  letters,  inasmuch  as 
tbe  bill  does  not  imdertake  to  set  out  either 
a  literal  copy  of  tbe  letters,  or  the  substance 
of  what  they  contained.  As  presented  by  the 
bill  and  qualiflcation,  there  Is  no  error  made 
to  appear. 

A  bill  of  exceptions  was  also  reserved  to 
the  argument  of  the  prosecuting  attorney. 
There  is  nothing  in  the  bill,  as  explained  by 
the  court  worthy  of  discussion.  The  record 
being  before  us  without  statement  of  facts, 
and  so  far  as  we  are  able  to  ascertain  no 
error  was  committed.  The  Judgment  Is  af- 
firmed. 


GEUSTENKORN  v.  STATB.1 

(Court  of  Oiminal  Appeals  of  Texas.    Jan.  29, 
1902.) 

OAMINQ— INmCTMBNT— AIiLBOATION8-eU»- 
FICIBNCY— BILL  OF  EXCEPTIONS. 

1.  An  IndictmeDt  for  gaming,  which  charges 
that  defendant  "did  then  and  there  unlawfully 
play  at  a  game  with  cards  at  a  public  place,  to 
wit,  a  gaining  house"  is  siiSlcient. 

2.  Bills  of  exceptions  which  are  not  approved 
by  the  presiding  Judge  cannot  be  considered  on 
appeal. 

Appeal  from  Johnson  county  court;  W.  D. 
McKoy,  Judge. 

Henry  Gerstenkom  was  convicted  of  gam- 
ing, and  he  appeals.    AfBrmed. 

Henry  Gerstenkom,  In  pro.  per.  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  gnniing,  and  bis  punishment  assessed 
at  a  fine  of  $10. 

The  charging  part  of  the  Indictment  is 
tbat  defendant  "did  then  and  there  unlaw- 
fully play  at  a  game  with  cards  at  a  public 
place,  to  wit  a  gaming  house."  This  alle- 
gation is  attacked  by  motion  to  quash.  Un- 
der the  authorities   the  Indictment  Is  suffl- 

>  RebeariDS  denied  February  It,  1902. 


dent  Thorp  v.  State  (Tex.  O.  App.)  59  S. 
W.  43:  Miller  v.  Same,  35  Tex.  Cr.  R.  650. 
M  B.  W.  959;  Gomprecht  v.  Same,  36  Tex. 
Cr.  R.  434,  37  S.  W.  734. 

There  are  what  pnrp<»t  to  be  two  bills  of 
exception  Incorporated  in  tbe  record,  neither 
of  which  is  approved  by  tbe  presiding  Judge, 
and  therefore  cannot  be  cmisldered.  Tbe  evi- 
dence is  not  in  the  record. 

Tbe  Judgment  Is  affirmed. 


BOYCE  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Jan.  20, 

1902.) 

CRIMINAL  LAW— NEW  TRIAL-PLEA  OF  GUILTY 

— NBWLY-DISCOVKRBD  EVIDENCE— REHEAR- 
ING—VAKIANCB  BETWEEN  OPINION  A.SD 
RECORD. 

Where  the  evidence  for  the  state  fully  su:;- 
tained  the  charge,  and  defendant,  after  t&sti- 
fying,  again  took  the  witnees  stand  and  testi- 
fied that  a  portion  of  his  former  teetimony  was 
false,  and  changed  his  plea  from  not  guilty  to 
guilty,  a  motion  for  a  new  trial,  setting  up 
newly-discovered  testimony  of  witnesses  tbat 
the  assault  was  not  oommitted  by  defendant, 
but  by  some  one  else,  was  properly  refused. 

On  Motion  for  Rehearing. 

1.  That  this  court  in  its  opinion  stated  that 
defendant  after  consultation  with  his  attorney, 
withdrew  his  plea  of  not  guilty,  and  pleaded 
guilty,  while  the  record  shows  that  his  attor- 
ney entered  the  plea  of  guilty,  is  Immaterial, 
as  the  plea  was  sufficient,  whether  it  was 
made  by  defendant  in  person  or  by  his  attorney. 

2.  That  an  opinion  affirming  a  conviction 
stated  by  mistake  that  the  plea  of  not  guilty 
was  withdrawn,  and  one  of  guilty  entered, 
after  the  "second  consultation*'^  with  defend- 
ant's attorney,  when  in  fact  only  one  con- 
sultation was  held,  was  immaterial  error. 

Appeal  from  Hunt  county  court;  R,  D. 
Thomiwon,  Judge. 

Monroe  Boyce  was  convicted  of  an  n?rgra- 
rated  assault  and  he  appeals.    A£Srmed. 

Huffar,  Nichols  &  Rollins,  for  appellant 
Robt  A.  John,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  an  aggravated  assault  and  fined  $25. 
When  the  case  was  called  for  trial,  be  enter- 
ed his  plea  of  not  guilty.  Evldoice  was  intro- 
duced in  behalf  of  the  state,  followed  by 
witnesses  for  defendant  Including  himself. 
After  defendant  was  excused  from  the  wit- 
ness stand  and  consulted  with  his  attorneys, 
be  was  recalled  as  a  witness,  and  further  tcs- 
tlfled  that  certain  portions  of  his  prior  state- 
ments were  false;  that  he  was  In  South 
Greenville  directly  after  the  assault  was  com- 
mitted upon  Flanders,  whereas  in  bis  prior 
statemmt  be  stated  he  was  not  at  that  point 
He  was  again  excused  as  a  witness,  and  had 
further  consultation  with  his  attorneys.  At 
the  conclusion  of  the  second  consultation,  be 
withdrew  the  plea  of  not  guilty,  and  entered 
a  plea  of  guilty.  .The  Judgment  recites  that 
defendant  pleaded  guilty.  The  court  verbal- 
ly Instructed  the  Jury  to  find  defendant 
guilty,  which  they  did,  assesalng  Us  fine  at 
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$28.  Aij^ellant  filed  a  motion  for  new  trial, 
setting  up  newly-discovered  testimony  of  two 
witnesses,  who  stated  they  were  cognizant  of 
the  fact  that  ai^ellant  was  not  the  party 
who  made  the  assault  upon  Fland»s,  but 
that  It  was  made  by  one  Dan  Wright  The 
court  refused  to  grant  a  new  trial,  and  ap- 
peal was  prosecuted.  This  action  of  the 
court  is  assigned  as  error.  The  state  fully 
sustained  the  allegations  of  the  indictment 
that  defendant  was  the  party  who  committed 
the  assault.  The  assaulted  party,  Flanders, 
Identified  defendant  as  the  man  who  struck 
him,  and  gave  the  facts  connected  with  bis 
knowledge  and  acquaintanceship  with  appel- 
lant. In  addi^on  to  this,  appellant  pleaded 
"Guilty."  Tinder  this  character  of  'case,  we 
do  not  believe  the  motion  for  new  trial  should 
have  been  granted.  The  Judgment  la  afilrm- 
ed. 

On  Motion  for  Rehearing. 
(Feb.  19,  1902.) 

At  a  former  day  of  this  term  the  Judg 
ment  was  affirmed,  and  the  cause  now  comen 
before  us  on  motion  for  rehearing. 

In  the  first  ground  of  his  motion,  appel- 
lant contends  the  court  erred  in  using  this 
language  in  the  original  opinion:  "He  was 
again  excused  as  a  witness,  and  bad  further 
consultation  with  his  attorneys.  At  the  con- 
clusion of  the  second  consultation  he  with- 
drew tbe  lAea  of  not  guilty,  and  entered  a 
plea  of  guilty."  It  is  contended  there  is  no 
evidence  in  tbe  record  that  appellant  with 
drew  his  plea  of  not  guilty,  and  none  that 
be  entered  a  plea  of  guilty;  and  he  further 
contends  there  Is  nothing  in  the  record  to 
show  that  appellant  had  a  second  consulta- 
tion with  his  attorneys,  and  that  the  court 
erred  In  finding  as  a  fact  that  appellant 
pleadc  1  guilty  in  the  court  below  The  judg- 
ment in  regard  to  the  plea  of  guilty  is  as 
follows:  "On  this  day.  this  cause  being  call- 
ed for  trial,  came  tbe  parties  and  announced, 
'Ready  for  trial.'  Tbe  defendant  enters  bis 
plea  of  guilty.  Thereupon  came  a  jury  of 
good  and  lawful  men,"  etc.  Defendant  testi- 
fied in  bis  own  behalf,  and,  after  being  cross- 
examined  by  the  state,  tbe  record  recites 
tbe  following:  "Tbe  witness  was  here  excus- 
ed. After  consultation  between  defendant 
and  counsel,  defendant  took  tbe  stand  again, 
and  testified  that  he  had  not  told  the  truth 
when  he  said  he  went  directly  to  BmlUne 
Hill's  after  tbe  fuss;  that  it  was  a  fact  that 
be  was  out  on  South  Hill  late  that  night,  and 
that  he  saw  old  man  Henry  and  John  Henry 
at  a  certain  house,  and  was  with  them  from 
about  eleven  o'clock  on  for  a  long  time;  that 
it  was  true  that  he  slept  at  Emiline  Hill's 
that  night;  that,  when  be  saw  old  man  Hen- 
ry and  John  Henry,  they  told  him  the  officers 
were  hunting  him  for  striking  Flanders;  that 
it  was  not  true,  as  stated  by  him,  that  the 
first  time  he  heard  he  was  accused  of  this 
crime  was  when  the  sectionmen  told  him 
next  morning.     •     •     •     witness  excused. 


Defendant's  counsel  then  stated  to  the  court 
that  they  withdrew  their  plea  of  not  guilty, 
which  bad  been  previously  entered,  and  now 
entered  a  plea  of  guilty,  and  begged  the  mer- 
cy of  tbe  court  and  jury.  No  more  evidence 
was  Introduced.  Tbe  rest  of  the  witnesses 
were  discharged.  The  court  instructed  the 
jury  orally  that  they  should  find  defendant 
guilty,  on  his  plea  of  guilty  of  aggravated 
assault,  and  fix  his  punishment;  telling  them 
what  the  penalty  was.  When  the  defendant 
withdrew  his  plea  of  not  guilty  and  pleaded 
'Guilty,'  tbe  county  attorney  and  counsel  for 
defendant  tried  to  agree  on  the  amount  of 
penalty  to  be  assessed.  Fall.'ng  to  reach  a 
satisfactory  agreement  they  made  the  agree- 
ment that  inasmuch  as  tbe  jury  were  there. 
we  would  let  them  retire  and  fix  the  penalty, 
and  the  county  attorney  would  not  suggest 
any  amount,  but  would  permit  counsel  for 
defendant  to  ask  for  the  lowest  fine.  This 
agreement  was  explained  to  tbe  court  and 
jury,  and  the  jury  returned  a  verdict  as- 
sessing the  penalty  without  further  evidence 
or  instruction."  It  is  placed  beyond  any  ques- 
tion, if  this  record  be  true,  that  coimsel  for 
appellant  did  withdraw  the  plea  of  not  guilty 
and  enter  tbe  plea  of  guilty.  It  is  also  certain. 
If  the  recitation  in  tbe  judgment  Is  true,  that 
a  plea  of  guilty  was  entered.  Tbe  following 
language  would  seem  to  indicate  that  perhaps 
defendant  himself  withdrew  bis  plea  of  not 
guilty,  to  wit:  "When  the  defendant  with- 
drew bis  plea  ot  not  guilty  and  pleaded 
guilty,  tbe  county  attorney  and  counsel  for 
defendant  tried  to  agree  on  the  amount  of 
the  penalty  to  be  assessed,"  etc.  But  be  that 
as  it  may,  defendant  was  In  court  bis  coun- 
sel were  acting  for  him  in  open  court  there 
was  some  discussion  between  counsel  as  to 
the  penalty,  about  which  they  failed  to  agree, 
and  the  jury  were  left  to  settle  that  matter. 
Whether,  critically  speaking,  tbe  original 
opinion  was  correct  in  stating  that  appellant 
la  person  withdrew  his  plea  of  not  guilty  and 
entered  tbe  plea  of  guilty,  it  is  substantially 
correct,  and  tbe  criticism  is  rather  hypercrit- 
ical. Now,  as  to  tbe  statement  in  tbe  orig- 
inal opinion  that  this  plea  of  guilty  was  with- 
drawn and  the  plea  of  guilty  entered  after 
the  second  consultation  with  bis  attorneys, 
we  would  say  that  perhaps  the  exact  lan- 
guage of  the  record  stated  would  hardly  bear 
this  statement,  but  it  Is  a  matter  of  small 
moment  whether  or  not  counsel  consulted 
with  their  client  The  whole  thing  transpir- 
ed In  open  court,  and  occupied  some  minutes 
of  discussion  and  preliminary  arrangement 
before  It  was  finally  submitted  to  tbe  jury  to 
fix  the  amount  of  the  punishment  under  tbe 
plea  of  guilty.  Perhaps  it  would  have  been 
more  In  consonance  with  the  record  not  to 
have  used  tbe  expression  "second  consulta- 
tion," but  we  regarded  it  then,  as  now,  of  no 
practical  Importance.  Tbe  facts,  as  disclosed 
by  tbe  excerpt  of  the  record,  show  that  ap- 
pellant testified,  was  excused,  was  again  pla- 
ced upon  the  stand  as  a  witness,  and  testified 
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that  poptloiui  of  his  fonner  testimony  were 
false,  going  Into  tbe  detail  of  the  matter  to 
some  extent,  and  was  again  ezcuaed,  and 
tbat  tbe  attcvneys  for  appellant  then  with- 
drew the  plea  of  not  guilty  and  entered  his 
plea  of  guilty.  In  order  that  the  record  and 
the  opinion  may  be  In  literal  consonance  with 
each  other,  we  hare  reviewed  these  matters, 
so  that  there  can  be  no  qnestion  as  to  what 
transpired  with  reference  to  the  matter  abont 
which  tlie  motion  for  rehearing  is  filed. 
The  motion  for  rehearing  Is  ovcmiled. 


EMERSON  et  al.  t.  A.  F.  SHAPLEIGH 

HARDWARE  00. 

(Oonrt  of  Olril  Appeals  of  Texas.    Jan.  29, 

1902.) 

APPEAL— mLINO     OF     BRIEFS— STIPULATION- 
ORAL  AOKEHHENT— DILIOENCB. 

An  agreement  of  counsel  {Kovided  for  the 
filing  of  appellant's  brief  on  or  before  a  cer- 
tain date,  aud  that  a  copy  thereof  should  be 
delirered  to  appellee  on  or  before  that  date. 
No  briefs  were  filed  as  stipulated,  nor  until 
the  day  tbe  cause  was  set  for  submission;  and 
a  copy  was  not  furnished  attorneys  for  appel- 
lee until  two  days  before  tbey  were  filed,  and 
appellee  filed  no  briefs.  Appellant's  attorneys 
alleged  an  oral  agreemeut  with  attorneys  for 
appellee  extending  the  time  for  filing  briefs. 
lield,  that  under  rule  46,  requiring  such  agree- 
ments to  be  In  writing,  appellant  could  daim 
no  benefit  therefrom,  and,  naring  shown  no  ex- 
cuse irrespective  of  the  agreement,  the  appeal 
would  be  dismissed. 

Appeal  from  district  court.  El  Paso  coun- 
ty; J.  M.  Ooggin,  Judge. 

Action  between  Emerson  &  Berrien  and 
tbe  A.  F.  Sbapleigh  Hardware  Company. 
From  a  Judgment  In  favor  of  the  latter,  the 
fonner  appeal.    Dismissed. 

M.  W.  Stanton,  for  appellants.  Beall  & 
li^emp.  for  appellee. 

JAMES,  0.  J.  On  appellee's  motion  to 
dismiss  appeal  the  following  facts  appear: 
Judgment  was  rendered  on  December  20, 
1000.  Motion  for  new  trial  overruled  Peb- 
rnary  18,  1001,  and  appeal  perfected  on 
March  11th.  The  transcript  came  to  the 
clerk  of  this  court  on  June  29, 1901,  together 
with  a  motion  to  file  and  the  following  agree- 
ment of  counsel:  "Emerson  &  Berrien,  Ap- 
];>ellants,  vs.  A.  F.  Sbapleigh  Hardware  Co., 

Appellee.    No. .    We  hereby  agree  that 

the  motion  of  said  appellants  to  file  trans- 
script  In  said  cause  may  be  Immediately 
taken  up  and  granted,  and  request  that  an 
order  be  made  and  entered  of  record  to 
tliat  effect,  and  that  an  order  also  be  made, 
as  the  law  directs,  allowing  the  withdrawal 
of-  said  transcript;  and  said  parties,  acting 
by  and  through  their  attorneys,  further  agree 
that  the  said  appellants  may  file  theb:  brief 
in  said  cause  in  said  court  of  civil  appeals 
on  or  before  the  1st  day  of  August,  1901,  and 
shall  on  or  before  that  date  deliver  a  copy 
of  same  to  attorneys  for  said  appellee,  and 
filing  of  briefs  In  the  trial  court  Is  hereby 


waived;  and  tt  la  further  agreed  fliat  at- 
tcmeys  (or  appellee  shall  have  the  use  of 
said  transcript,  and  a  right  to  file  a  brief 
in  said  cause  oa  or  before  the  submission 
thereof,  and  the  said  parties  reqnest  tbe 
honorable  court  of  civil  appeals  to  make  in 
said  cause  orders  pursnant  to  tbe  terms  of 
this  agreement  M.  W.  Stanton,  Attorney 
for  Appellants.  Beall  &  Kemp,  Attorneys 
for  Appellee."  The  derk  then  Indorsed 
upon  the  transcript  the  date  It  waa  received, 
and  that  it  was  not  filed  for  the  reason  that 
It  had  not  been  received  within  the  90  days. 
The  motion  was  not  then  acted  upon,  because 
the  court  was  not  In  session.  It  having  ad- 
journed for  the  term  the  day  before.  The 
motion  was  acted  on  October  Ttb,  and  grant- 
ed. Counsel  for  appellants.  It  appears,  had 
possession  of  the  transcript  all  daring  the 
vacation,  for  tbe  purpose,  evidently,  of  brief- 
ing It,  and  complying  with  tbe  provisions  of 
the  above  agreement.  It  was  returned  to 
the  clerk  of  the  court,  and  filed  on  October 
ITtb.  Appellants'  briefs  were  not  filed  in 
this  court  until  January  8,  1902,  the  day  on 
which  the  cause  was  set  for  submission. 
The  briefs  were  evidently  not  prepared  until 
Just  previous  to  the  last-mentioned  date,  and 
a  copy  thereof  was  not  furnished  appellee's 
counsel  until  January  6,  1002.  None  was 
ever  filed  In  tbe  district  court  Appellants' 
counsel  does  not  show  satisfactory  or  suffi- 
cient reasons  for  falling  to  comply  with  the 
terms  of  the  agreement  respecting  briefs, 
nor  proper  diligence  In  the  preparation  of 
his  case  for  submission.  Irrespective  of  the 
agreement  An  oral  agreement  wtth  appel- 
lee's counsel  Is  alleged,  the  purport  of  which 
Is  stated  to  be  that  the  time  for  filing 
briefs  would  be  extended,  and  that  the  cause 
would  be  set  In  this  court  by  agreement  at 
a  date  when  both  parties  could  attend,  and 
at  a  date  which  would  give  ample  time  to 
both  parties  for  the  preparation  of  briefs. 
One  of  appellee's  counsel  (the  other  behig 
absent)  denies  such  agreement  but  inde- 
pendent of  this,  tbe  rule  No.  46  for  the  gov- 
ernment of  this  court  requires  agreements 
of  this  character  to  be  in  writing,  and  we 
would  have  no  right  to  enforce  the  agree- 
ment here  alleged,  unless  expressly  admit- 
ted. Appellee  has  not  filed  briefs,  and  is  In 
position  to  Insist  on  lAe  rules,  and  we  think 
It  Is  entitled  to  have  them  applied  under 
the  circumstances  before  us. 

The  appeal  will  be  dismissed  for  want  of 
prosecution. 


BDWARDS  et  aL  T.  MIDDI<ETON  et  at 

(Court  of  Civil  Appeals  of  Texas.    Feb.  1, 
1902.) 

COSTS— DEP03TT— DISMISSAL  OF  ACTION- 
REINSTATEMENT. 

1.  Where  plaintiffs'  attorneys,  on  filing  th« 
petition,  made  a  deposit  on  cortk,  and  Dotifi«l 
the  cleric  that  they  would  make  fui-ther  de- 
posits as  demanded,  such  action  did  not  pre- 
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rent  the  fiUiig  of  a  motion  to  reqnlre  the  plain- 
tiffs to  gire  security  for  costs. 

2.  Where  a  judKiuent  of  dismissal  for  f  ailura 
to  comply  wiui  a  rule  for  costs  is  insufDcient 
as  originally  entered  by  the  clerk,  he  has  au- 
thority during  the  term  to  correct  the  defect, 
and  enter  a  proper  judgment. 

3.  Plaintiff's  attorney  failed  to  comply  with 
a  rule  for  costs,  and  the  case  was  dismissed, 
but  it  appeored  on  a  motion  to  reinstate  that 
before  the  filing  of  the  motion  plaintiff's  attor^ 
neya  received  a  printed  copy  of  the  docket 
showing  that  the  cause  was  set  for  trial,  and 
that  they  were  ready  at  all  times  to  give  the 
required  bond,  but  failed  to  do  so  through 
want  of  knowledge  that  a  bond  would  be  in- 
sisted on  prior  to  the  call  of  the  case  for  trial. 
A  bond  was  tendered,  and  plaintiffs'  attorneys 
testified  that  there  was  a  good  cause  of  action, 
which  would  be  barred  by  limitation  if  it  was 
necessaiy  to  commence  a  new  action.  Eeli, 
that  the  cause  should  be  reinstated. 

Appeal  from  district  court,  Saiis  county; 
J.  K.  DiUard,  Judge. 

Action  by  Charles  O.  EUwards  and  othets 
against  T.  S.  Middleton  and  others.  From 
a  judgment  orerruUng  a  motion  to  set  aside 
«n  order  dismissing  the  cause  for  failure  to 
comply  with  a  rule  for  costs,  plaintiffs  ap- 
peal.   Reversed. 

Matlock,  Miller  &  Dycus,  for  appellantB. 
Templeton  &  Harding,  for  appellees. 

TEMPLB7ION,  J.  This  Is  an  appeal  from 
a  Judgment  overruling  a  motion  to  set  aside 
an  order  dismissing  the  cause  for  failure  to 
comply  with  the  rule  for  cost&  Tbe  suit  of 
plaintiffs,  -which  was  In  the  form  of  an  action 
-of  trespass  to  try  title,  was  filed  on  August 
24,  1900.  At  the  time  the  petition  was  filed 
the  attorneys  for  the  plaintiffs,  who  lived  at 
Vt.  Wortii,  sent  the  clerk  of  the  court  a  check 
for  $10  as  a  d^mait  on  the  costs,  and  notified 
him  that  they  would  make  farther  deposits 
from  time  to  time  as  demanded.  The  clerk 
made  no  demands  for  further  deposits,  and 
on  November  20,  1900,  filed  a  motion  for  se- 
curity for  costs,  which  was  granted  on  De- 
cember 10,  1900.  Ko  notice  of  the  motion 
was  given  to  the  plaintiffs.  The  defendants 
filed  their  answers  on  that  day,  and  on  De- 
cember ao,  1900,  the  case  was,  by  agreement 
of  parties,  continued  as  on  application  of 
tbe  plaintiffs.  On  April  18,  1901,  the  attor- 
neys for  tbe  defendants  wrote  to  the  attor- 
ney for  tbe  plalntlffB  that  tbe  rule  for  costs 
had  be«i  entered,  and  tbe  dertt  wrote  them 
to  the  some  effect.  Xo  bond  was  filed  or 
other  action  taken  by  the  plaintiffs,  and  on 
tbe  first  day  of  tbe  next  term  of  the  court— 
that  Is.  on  May  20,  1001— the  cause  was  dis- 
missed tiecanse  of  tbe  failure  of  plaintiffs  to 
comply  with  the  rule.  The  order  of  dismis- 
sal was  entered  by  tbe  Judge  on  bis  docket, 
and  like  orders  were  entered  in  20  other 
cases.  Tbe  clerk  of  the  court  entered  on 
the  minntes  a  sln^e  general  judgment  of 
-dismissal  in  all  tbe  cases.  Including  this  case, 
giving  tbe  number  and  style  of  each  case, 
tbe  Judgment  showing  that  all  the  cases  were 
dismissed  for  failure  to  comply  with  the  rule 
for  costs.    On  May  28.  1901,   tbe  plalnUffs 


filed  a  motion  to  reinstate.  Tiiij  tendered 
a  good  and  sufficient  cost  bond,  and  offered 
to  pay  all  costs  which  had  accrued  up  to 
that  time.  In  addition  to  tbe  facts  above 
stated,  they  showed  that  some  time  before 
tbe  filing  of  their  motion  they  received  a 
copy  of  tbe  printed  docket  of  the  district 
court  of  Ellis  county  showing  that  this  cause 
was  set  for  trial  for  June  10,  1901;  that  they 
were  ready  and  willing  at  all  times  to  give 
tbe  required  bond,  but  failed  to  do  so  by 
oversight,  or,  rather,  a  want  of  knowledge 
that  a  bond  would  be  Insisted  upon  prior  to 
tbe  call  of  the  case  on  the  day  set  for  trial. 
They  also  alleged  m  their  motion,  wliich  was 
sworn  to,  that  they  believed  that  they  bad 
a  good  cause  of  action,  but  that,  if  tbe  or- 
der of  dismissal  was  not  set  aside,  and  tbey 
were  compelled  to  Institute  a  new  suit,  such 
suit  would  be  barred  by  the  statute  of  lim- 
itations. The  motion  to  reinstate  was  re- 
sisted by  the  defendants,  and  was  overruled 
by  the  court  At  the  same  time  a  formal 
Judgment  of  dismissal  nimc  pro  tunc  was 
entered  on  the  minutes,  the  purpose  being  to 
correct  the  supiMsed  irregularity  attending 
the  original  entry  of  judgment. 

The  rule  for  costs  was  properly  entered, 
and  It  was  tbe  duty  of  appellants  to  comply 
therewith  on  or  before  the  first  day  of  tbe 
next  term  of  court  The  making  of  tbe  orig- 
inal deposit,  accompanied  by  the  offer  to 
make  future  deposits,  would  not  prevent  the 
filing  of  a  motion  to  require  the  plaintiffs 
to  give  security  for  costs.  The  mle  may  be 
demanded  In  all  cases  ezc^t  those  excluded 
by  law,  and,  when  demanded  In  the  manner 
required  by  statute.  It  should  be  entered. 
What  will  constitute  a  compliance  with  the 
rule  Is  a  question  which  Is  not  before  us  for 
decision.  Tbe  statute  does  not  reqiUre  notice 
of  tbe  filing  of  the  motion  to  be  given.  It 
would  seem  that  when,  as  in  this  case,  the 
motion  Is  m  proper  form,  and  Is  duly  filed 
and  placed  on  the  docket  and  is  disposed  of 
when  It  Is  regularly  reached  on  the  call  of 
the  docket,  tbe  plaintiff  must  take  notice 
thereof,  provided  this  Is  done  before  tbe 
cause  Is  continued  for  the  tonm.  However, 
in  this  case  tbe  plaintiffs  had  actual  notice 
that  the  mle  had  been  entered,  and  this  was 
dearly  sufficient  If  tbe  judgment  of  dis- 
missal, as  originally  entered  by  tbe  clerk,  was 
insufficient,  the  court  had  authority,  dm-!ng 
the  term,  to  correct  the  defect  and  to  enter 
tbe  proper  judgment.  While  the  rule  was 
legally  altered,  and  tbe  plalntlfTs  should  have 
compiled  therewith,  their  failure  to  do  so 
was  due  to  oversight  or  at  most  to  simple 
carelessness,  and  not  to  willful  negligence. 
ITiey  were  ready  to  give  the  required  secu- 
rity at  any  time,  and  there  Is  some  appear- 
ance of  reason  In  their  excuse  for  falling  to 
comply  with  the  letter  of  the  statute.  It 
was  not  entirely  unreasonable  for  them  to 
suppose  that  tbe  filing  of  the  bond  on  or 
before  tbe  day  set  for  trial  would  be  accept- 
able to  tbe  clerk.    At  any  rate,  they  were 
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not  grossly  negligent,  and,  as  soon  as  ttiey 
were  notified  of  the  dismissal  they  tendered 
a  sufficient  bond,  which  secured  the  officer 
who  filed  the  motion  against  them,  and  all 
cause  for  complaint  on  bis  part  was  removed. 
The  defendants  would  not  have  been  Injured 
by  the  acceptance  of  the  bond  and  the  set- 
ting aside  of  the  Judgment  of  dismissal. 
The  rule  was  enteced  for  the  purpose  of  ob- 
taining security  for  the  costs,  and  this  would 
have  been  accomplished  had  the  bond  offered 
he&x  approved  and  the  Judgment  of  dismis- 
sal vacated.  It  does  not  appear  that  stich 
action  would  have  even  delayed  the  trial, 
as  the  motion  to  reinstate  was  made  and 
the  bond  tendered  nearly  two  weeks  before 
the  day  set  for  trial.  Xo  right  of  the  defend- 
ants which  existed  when  the  cause  was  dis- 
missed would  have  been  prejudiced  by  rein- 
stating the  case  on  the  docket.  On  the  other 
hand,  the  cauae  of  action  of  the  plalntlfCs 
was  seriously  Jeopardized,  if  not  destroyed, 
by  the  course  pursued.  While  the  plaintiffs' 
attorneys  may  have  been  somewhat  at  fault, 
the  penalty  visited  upon  the  plaintiffs  was.  In 
our  opinion,  too  severe.  We  think  the  cause 
should  have  been  reinstated  upon  the  terms 
proposed,  and,  because  this  was  not  done,  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed. 
Reversed  and  remanded. 


BRIAM  V.  SULLIVAN  et  al. 

(Court  ot  Ciril  Appeals  of  Texaa.     Jan.  28, 
1902.) 

ASSIQNMBNT  FOR  BBKEFIT  OF  CREDITORS- 
EIGHTS  OF  CREDITOR— PRESENTATION  OP 
VERIFIED  STATEMBNT-^nOICIAL  PROCEED- 
INGS. 

1.  Under  Sayles'  Ann.  Civ.  St  art.  82,  pro- 
viding that  the  statement  of  a  creditor,  veri- 
fied and  filed  with  an  assignee  for  the  benefit 
of  creditors,  shall  be  prima  facie  evidence  suf- 
ficient to  Justify  its  allowance,  etc.,  an  as- 
signee is  not  compelled  to  allow  a  claim  so 
presented,  if  he  believes  It  illegal. 

2.  Where  a  note  provided  for  an  attorney's 
fee  of  10  per  cent.,  should  "judidai  proceed- 
ings" be  used  iu  collecting,  such  fee  was  not 
collpctible  on  acceptance  and  payment  of  the 
note  by  an  assignee  for  benefit  of  creditors; 
that  olUcer  not  being  appointed  by  a  court, 
nor  nnder  the  direction  or  control  of  one. 

Appeal  from  Bezar  county  court;  Robt. 
B.  Green,  Judge. 

Action  by  D.  SuUlvan  &  Go.  against  Au- 
gust Brlam,  Jr.  From  a  Judgment  in  favor 
of  plaintiffs,  defendant  appeals.    Reversed. 

Hines  &  Taliaferro,  for  appellant  J.  O. 
Sullivan  and  J.  A.  Buckler,  for  appellees. 


FLY,  J.  This  suit  was  instituted  by  ap- 
pelleei  In  the  county  court  to  recover  of  ap- 
pellant, as  assignee  of  the  firm  of  L.  M.  Wei- 
ton  &  Co.,  a  claim  of  $210  against  the  assets 
of  said  firm,  and  to  compel  the  assignee  to 
pay  the  same,  with  other  claims.  Judgment 
was  rendered  as  prayed  for. 


The  firm  of  L.  M.  Welton  &  Co.  was  In- 
debted to  appellees  in  the  sum  of  $2,000,  evi- 
denced by  a  promissory  note  which  provided 
for  "an  attorney's  fee  of  ten  per  cent,  should 
Judicial  proceedings  be  used  in  collecting." 
After  the  firm  made  an  assignment  for  the 
benefit  of  creditors,  appellees  filed  with  the 
assignee  their  acceptance  of  the  assignment, 
and  duly  presented  their  claim  to  the  as- 
signee, which  was  allowed  by  him  for  all  ex- 
cept the  attorney's  fee  herein  sued  for. 
amounting  to  $210.  Under  a  proper  con- 
struction of  article  82,  Sayles'  Ann.  Civ.  St, 
the  assignee  is  not  compelled  to  allow  a 
claim  that  he  knows  to  be  lUegal;  but,  by  its 
provisions,  proof  of  the  claim  of  a  creditor 
as  provided  by  law  will  Justify  the  allow- 
ance of  the  claim,  and  give  the  creditor  a 
right  to  his  proportional  share  of  the  debt- 
or's estate.  The  statute  does  not  rob  the 
assignee  of  all  discretion,  but  under  certain 
circumstances.  Justifies  his  action,  and  forces 
a  contest  of  the  claim  on  the  assignor  or  dis- 
puting creditor.  The  statute  Is  for  the  pro- 
tection of  the  assignee.  In  allowing  claims 
properly  verified,  and  not  for  the  purpose  of 
compelling  him  to  allow  any  claim,  however 
preposterous  or  Illegal  it  may  be.  If  It  Is  e» 
verified.  We  therefore  conclude  that  the  as- 
signee had  the  authority  to  refuse  to  allow 
the  whole,  or  any  portion  deemed  by  blm  in- 
valid. 

We  are  also  of  the  opinion  that  the  attor- 
ney's fees  were  properly  rejected,  because 
no  "Judicial  proceedings"  were  "used  in  col- 
lecting it."  The  assignee  was  not  appointed 
by  a  court,  and  was  not  under  the  direction 
or  control  of  one,  as  in  the  case  of  an  ad- 
ministrator or  guardian,  and  by  no  method 
of  reasoning  can  the  mere  presentation  of  a 
claim  to  an  assignee  be  transformed  into 
collecting  the  note  by  "Judicial  proceeding." 
If  presenting  a  claim  to  an  assignee  Is  col- 
lecting by  Judicial  proceeding,  presenting  it 
to  any  agent  or  trustee  would  be.  The  cases 
of  Simmons  v.  Terrell,  75  Tex.  277,  12  S.  W. 
854,  and  Morrill  v.  Hoyt  88  Tex.  68.  18  & 
W.  424,  29  Am.  St  Rep.  630,  do  not  sustain 
the  position  that  filing  the  verified  claim 
with  the  assignee  was  a  "Judicial  proceed- 
ing." In  one  of  those  eases  the  claim  was 
presented  to  an  administrator,  and  In  the 
other  to  a  guardian;  and  the  reason  given 
fnr  the  ruling  was  that,  while  the  presenta- 
tion of  the  claim  was  not  technically  a  suit, 
it  was  a  resort  to  a  Judicial  tribunal,  because 
it  had  to  be  collected  through  the  medium 
of  the  probate  court  Thoee  cases  have  ex- 
tended the  scox>e  of  the  language  of  the  notes 
as  far  as  Judicial  construction  can  go,  and 
they  cannot  be  invoked  to  make  the  presen- 
tation of  a  claim  to  an  assignee,  under  Texas 
law,  a  collection  through  a  Judicial  proceed- 
ing. Because,  under  certain  conditions,  an 
assignee  might  be  removed  by  a  court  would 
not  render  the  presentation  of  a  claim  to 
blm  a  collection  by  Judicial  proceeding.  Any 
trustee  can  be  removed  in  like  manner. 
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The  Judgment  of  the  county  court  Is  re- 
versed, and  Judgment  here  rendered  that  ap- 
pellees take  nothing  by  their  suit,  and  that 
appellant  recover  of  tbem  all  costs  in  this 
court  and  the  trial  court  expended. 


FBAZKR  V.  BEDFORD  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  11, 
1902.) 

STOCK  LAW— LIABILITY  FOR  TRB8PASS. 

1.  Under  the  stock  law  lOen.  Laws  1899,  c. 
128),  probibitlDK  certain  animals  from  run- 
ning at  large,  the  owner  of  such  animals  Is 
conclusively  negligent  if  they  get  at  large,  and 
is  liable  for  damages  caused  by  their  breaking 
into  premises  sutHcieutly  fenced  to  turn  ani- 
mals authoi'lsed  to  run  at  lar^e. 

2.  One  may  maintain  action  for  damages 
from  animals  running  at  large  contrary  to  the 
«tock  law  (Oen.  Laws  1890,  c  128K  the  remedy 
by  impounding  being  declared  cumulative  by 
section  16. 

Appeal  from  Fannin  county  court;  W.  A. 
Bvans,  Judge. 

Action  by  J.  H.  Frazer  against  J.  D.  Bed- 
ford and  others.  Judgment  for  defendants. 
Plaintiff  appeala.    Reversed. 

R.  B.  Ragsdale,  B.  C.  Armstrong,  and  Tay- 
lor &  McGrady,  for  appellant.  G.  W.  Wells 
and  Lusk  &  Thurmond,  for  appellees. 

TEaiPLETON,  J.  Some  cattle  belonging 
to  the  appellees  escaped  trom  a  pen  in  which 
they  were  confined,  and  broke  Into  the  in- 
closed premises  of  appellant,  and  damaged 
his  crop.  The  stock  law  provided  by  Acts 
1899,  p.  220,  c.  128,  bad  been  legally  adopted 
in  the  territory  In  which  the  premises  of 
appellant  and  the  cattle  pen  of  the  appellees 
were  situated.  Appellant  sued  appellees  to 
recover  his  damages  aforesaid,  and  a  jury 
trial  resulted  In  a  verdict  and  judgment  for 
the  defendants.  The  court  Instructed  the 
jury.  In  substance,  that  If  the  defendants 
u.<:ed  such  care  as  an  ordinarily  prudent  man 
would  and  should  bave  used  under  the  cir- 
cumstances to  prevent  the  cattle  from  es- 
caping and  entering  upon  the  Inclosed  lands 
of  the  plaintiff  and  destroying  his  crop,  then 
they  should  find  tor  the  defendants.  The 
plaintiff  requested  a  special  charge,  which 
was  refused,  to  the  effect  that  It  was  the 
duty  of  the  defendants  to  keep  their  cattle 
confined  so  as  to  prevent  them  from  escap- 
ing and  entering  his  Inclosed  lands  and  dam- 
aging his  crop,  and  that.  If  they  failed  to  do 
so,  then  the  jury  should  find  for  the  plain- 
tiff. Complaint  Is  made  of  the  action  of  the 
trial  conrt  in  giving  the  said  charge  and  In  re- 
fusing the  special  charge,  and  the  proposition 
is  presented  that  in  a  district  In  which  the 
stock  law  is  in  fMce  the  liability  of  the  own- 
er of  stock  which  is  prohibited  from  running 
at  large  for  damages  caused  by  such  stock 
breaking  Into  the  Inclosed  premises  of  an- 
other Is  absolute  and  unconditional.  In  this 
case  It  was  shown   conclusively   that  the 


fence  of  appellant  was  snfiSclent  to  turn  all 
classes  of  stock  which  were  permitted  by 
law  to  run  at  large  in  that  territory.  In 
Graves  v.  Rudd,  68  S.  W.  63,  we  held  that 
where.  In  a  stock-law  district,  cattle  were 
In  a  field  which  was  inclosed  by  a  good 
fence,  and  escaped  therefrom  without  fault 
on  the  part  of  the  owner,  and  entered  upon 
the  Inclosed  lands  of  another,  and  damaged 
bis  crop,  the  same  constituted  a  trespass, 
and  that  the  damaged  party  had  a  right  to 
Impound  such  stock,  and  hold  the  same  until 
his  fees  and  damages  were  paid.  A  writ 
of  error  was  refused  in  that  case,  and  the 
question  may  be  regarded  as  settled.  It  fol- 
lows that,  bad  appellant  seized  the  cattle 
which  trespassed  upon  bis  premises,  he 
would  have  bad  a  legal  right  to  bold  them 
until  his  fees  and  damages  were  paid,  not- 
withstanding they  had  escaped  without  fault 
on  the  part  of  appellees.  The  latter  were 
unconditionally  liable  to  him  for  the  dam- 
ages inflicted  by  the  trespassing  cattle,  and 
he  could  sue  to  recover  his  damages  In  the 
court  having  jurisdiction  of  his  cause  of  ac- 
tion. The  remedy  provided  by  statute  is 
not  exclusive,  but  cumulative.  See  conclud- 
ing part  of  section  16  of  the  act  of  1809. 
This  provision  of  the  law  simply  recognizes 
a  principle  which  would  doubtless  be  applied 
even  in  the  absence  of  such  provision.  Tlie 
remedy  pursued  by  appellant  In  this  case 
was  milder  than  the  summary  one  provided 
by  the  statute,  and  the  appellees  have  no 
cause  to  complain  that  resort  was  not  had 
to  the  more  vigorous  procedure.  The  con- 
tention of  appellant  in  respect  to  the  charges 
under  consideration  must  be  sustained. 

The  doctrine  of  the  absolute  linbility  of 
tbe  owner  of  animals  for  trespasses  commit- 
ted by  tbem  Is  somewhat  of  a  novelty  In 
Texas,  but  it  is  simply  tbe  application  of 
the  rule  at  common  law.  In  Shear.  &  R. 
Neg.  i  627,  the  rule  Is  thus  stated:  "The 
owner  of  large  animals  (such  as  horses,  oxen, 
sheep,  etc.)  Is  nnder  an  unqualified  obliga- 
tion at  common  law  to  restrain  them  from 
trespassing  upon  the  land  of  other  persons; 
and  he  is  therefore  unconditionally  liable  as 
a  trespasser  himself  for  any  trespass  com- 
mitted by  his  animate  property,  the  law  con- 
clusively presuming  negligence  against  him 
without  regard  to  the  facts  of  the  particular 
case.  Whatever  damage  his  animal  does 
while  trespassing  is  an  aggravation  of  the 
trespass,  for  which  he  is  also  liable."  This 
statement  of  tbe  rule  Is  not  In  accord  with 
that  made  by  Mr.  Bishop  in  his  work  on 
Noncontract  Law  (section  1220),  but  appears 
to  be  In  harmony  with  the  great  weight  of 
authority,  and  was  quoted  with  approval  by 
the  supreme  court  of  this  state  In  Agency 
Co.  V.  McClelland,  80  Tex.  403,  34  S.  W.  98, 
85  8.  W,  474,  31  L.  R.  A.  669.  59  Am.  St.  Rep. 
70.  The  common-law  doctrine  of  absolute 
liability  was  modified  by  the  act  of  February 
6,  1840,  now  article  2499,  Rev.  St.  ISG.'J, 
which  limited  tbe  liability  of  the  owner  of 
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Stock  to  damageB  Inflicted  upon  premises 
which  were  inclosed  by  a  lawful  fence.  In 
Lazarus  ▼.  Phelps,  102  U.  S.  86,  14  Sup.  Ct 
477,  38  L.  Ed.  303,  the  supreme  court  of  the 
United  States  explains  the  object  of  the  stat- 
ute in  this  language:  "As  there  are,  or  were, 
in  the  state  of  Texas,  as  well  as  In  the  newer 
states  of  the  West  generally,  vast  areas  of 
land  over  which,  so  long  as  the  government 
owned  them,  cattle  had  been  permitted  to 
roam  at  will  tor  pasturage,  it  was  not 
thought  proper,  as  the  laud  was  gradually 
taken  up  by  Indirldual  proprietors,  to  change 
the  custom  of  the  country  in  tliat  particular, 
and  oblige  cattle  owners  to  incur  the  heavy 
expense  of  fencing  their  land,  or  be  held  as 
trespassers  by  reason  of  their  cattle  acci- 
dentally straying  upon  the  land  of  others." 
The  act  owed  Its  origin  to  the  necessities  of 
the  people,  which  arose  from  the  conditions 
attending  the  early  settlement  of  the  coun- 
try, and,  but  for  these  conditions,  the  com- 
mon-luw  rule  would  doubtless  have  been  ap- 
plied from  the  beginning.  As  the  conditions 
which  made  the  limitation  necessary  have 
largely  passed  away  In  some  pcH'tions  of  the 
state,  the  limitation  itself  has  been  some- 
what modlfled.  Under  the  act  of  1899,  su- 
pra, it  Is  a  trespass  for  any  animal  to  enter 
the  Inclosed  premises  of  one  not  its  owner, 
which  premises  are  Inclosed  by  a  fence  suffi- 
cient to  exclude  stock  which  is  permitted  to 
run  at  large.  The  object  of  the  act  was  to 
provide  a  means  by  which  a  majority  of  the 
frceholding  voters  of  the  counties  enumer- 
ated could  accept  the  law,  and  by  that  meth- 
od relieve  themselves  of  the  necessity  and 
oxpcnse  of  fencing  their  premises  against 
the  stock  which  they  elected  to  prohibit 
from  running  at  large.  Tn  a  territory  In 
which  the  law  has  been  duly  adopted,  the 
landowner  Is  guilty  of  no  fault  or  negligence 
in  failing  to  fence  against  the  animals  which 
are  forbidden  to  roam  the  country  at  will. 
The  owners  of  such  stock  must  keep  the 
same  confined  at  their  peril,  else  they  will 
be  held  liable  to  account  for  the  damages 
which  may  be  inflicted  on  their  neighbors  by 
such  animals.  Since  they  have  control  of 
the  agency  by  which  the  damage  is  occa- 
sioned. It  is  more  consistent  with  reason 
and  justice  that  they  should  suffer  than 
should  their  neighbors,  who  have  no  means 
whatever  of  preventing  the  Injury,  except 
by  going  to  the  expense  of  fencing  against 
such  animals,  to  require  which  would  defeat 
tlie  purposes  of  the  law. 

The  judgment  is  reversed,  and  the  cause 
remanded.    Reversed  and  remanded. 


GULF,  O.  &  S.  F.  RY.  CO.  v.  MILXBE. 

(Court  of   Civil   Appeals   of    Texas.     Jan.   4, 

1902.) 

RAILROADa— WHI8TUNO     FOR     CROSSING— 

FRIQHTBNINQ  HORSE— RES   GEST.«. 

1.  ThoiiRh  a  statute  requires  the  blowing  of 

a  locomotive  wbistle  at  a  certain  point  for  a 

crossinfT,  the  compnuy  will   be  liable   for  the 

trightening  of  a  Iioisl'  by  su<-h  whistle,  it  tlie 


eneinc'cr  saw  and  rcalizod  that  it  would 
friRhten  him,  in  the  absence  of  a  showing  that 
Injury  to  another  at  the  crossing  might  have 
rwnlted  from  failui-e  to  give  tlie  si^'ual. 

2.  Declaration  of  engineer,  where  his  atten- 
tion was  called  to  a  runaway  horse,  after  blow- 
ing signal  for  crossing,  that  he  had  not  seen 
the  horse  before  he  blew  the  whistle,  is  admis- 
sible as  part  of  the  res  geutce. 

3.  The  exclusion  of  the  evidence  was  not  im- 
material because  the  runaway  horse  was  seen 
by  the  conductor  and  the  fireman,  and  they  failed 
to  prevsnt  the  blowing  of  the  whistle,  where  tl<.e 
court  cannot  say  that  the  conductor  or  fireman 
knew  that  the  engineer  did  not  see  the  horse, 
and  if  they  did  that  they  shoold  have  wame<I 
him  of  the  situation,  or  ^ould  have  anticipated 
that  the  engineer  would  not  perform  his  duty 
and  blow  his  whistle  if  be  did  see  him,  where  the 
^tnation  required  him  to  refrain  from  so  doing. 

Appeal  from  Johnson  county  court;    O.  T. 
Plummer,  Special  Judge. 
'      AcUon  by  U.  B.  Jlilner  against  the  Gulf, 
j  Colorado  &  Santa  F6  Ry.  Co.    Judgment  for 
{  plalntUI.    Defendant  appeals.    Reversed. 
'      Ramsey  &  Odell  and  J.  W.  Terry,  for  ap- 
I  pellant.    J.  A.  Stanford  and  D.  M.  Watkhis. 
j  for  appellee. 
I 

RAINBY,  G.  J.  Appellee  sued  to  recover 
of  appellant  for  injuries  to  himself  and  bug- 
gy, alleged  to  have  been  caused  by  his  horse 
taking  fright  at  the  blowing  of  a  whistle, 
etc.,  of  one  of  the  defendant's  engines  In  the 
city  of  Cleburne.  The  evidence  shows  that 
appellee  and  a  companion  were  in  a  twggy 
traveling  along  a  public  highway  near  di'- 
fendant's  track,  and  at  a  point  near  a  whist- 
ling post,  where  signals  were  required  by 
statute  to  be  given  In  approaching  a  cross- 
ing. A  locomotive  engine  was  being  operat- 
ed along  said  track  at  the  point  stated.  Sig- 
nals were  given  which  frightened  the  horse, 
causing  him  to  run  away.  Injuring  plaintiff 
and  his  buggy.  Plaintiec  seeks  to  recover  on 
the  theory  that  the  blowing  of  the  whistle 
was  negligence,  as  the  employes  of  defend- 
ant saw  that  the  horse  was  frlghtene<l,  and 
they  should  have  refrained  from  sounding  the 
signal,  under  the  circumstances.  Defendant 
contends  that  the  signal  was  made  in  obedi- 
ence to  the  requirement  of  the  statutes,  and 
no  liability  exists  therefor,  though  injury 
may  have  resulted  therefrom.  The  court 
charged  the  jury,  on  this  phase  of  the  case, 
that,  if  the  horse  was  frightened  by  the  sig- 
nal for  the  approach  to  the  crossing.  It 
"would  not  render  defendant  liable  for  the 
injury,  unless  said  employes  and  agents  of 
d^endant  saw  and  realized,  or  had  reasons 
to  know,  that  such  noise  would  cause  fright 
to  the  said  horse,  and  probably  result  In  In- 
jury, and  the  burden  of  proving  such  knowl- 
edge on  the  part  of  the  employes  and  agents 
of  defendant  blowing  such  whistle  Is  upon 
the  plaintiff."  We  are  of  the  opinion  that 
this  charge  Is  correct.  In  the  absence  of  some 
fact  tending  to  show  that  Injury  to  another 
at  the  crossing  might  have  resulted  from  the 
failure  to  Wow  the  whistle.  3  EUlott  R.  R. 
par.  12<i4:  Railroad  Co.  v.  Blan  (Tex.  Civ. 
App.)  C2  S.  W.  .")52.  The  remarks  of  the 
court  In   Rallr.ad   Co.   t.  Yarbrougta  (Tex. 
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OIt.  App.)  SO  S.  W.  lOOG,  are  applicable  here, 
viz.:  "Eyen  though  there  waa  occasion  for 
blowing  the  whistle,  still,  if  the  employfi  saw 
that  the  horse  would  be  frightened  by  the 
noise,  and  he  could  desist  from  blowing  the 
whistle  consistently  with  his  duties,  and 
without  damage  to  the  master's  busluessi,  it 
woDld  be  the  duty  of  the  servant  to  refrain 
for  a  reasonable  time  from  blowing  the  whis- 
tle under  such  circumstances,  and  a  failnre 
to  ao  desist  might  properly  be  regarded  by 
the  Jury  as  negligence."  The  object  of  the 
statute  in  requiring  a  signal  to  be  given  on 
a  train's  approaching  the  crossing  was  evi- 
dently to  warn  those  who  were  on  or  about 
to  go  on  the  croasli«  that  injury  might  be 
prevented  thereby;  and  this  Tequiremeut 
should  never  be  disregarded,  except  in  cases 
of  emergency,  where  th«  giving  of  the  signal 
would  likely  cause  injury.  When  the  life  of 
a  person  is  Imperiled  by  the  lawful  operation 
of  a  train,  and  the  danger  la  discovered  by 
the  employes,  they  must  uae  all  the  means 
at  their  command  to  avert  the  danger.  So, 
in  a  case  of  this  character.  If  Htm  employ6i 
discover  the  danger,  they  must  desist  from 
blowing  the  whistle,  if  It  can  be  done  con- 
sistoitly  with  tiieir  duty  to  tboee  using  the 
crossing.  Just  what  should  be  done  or  not 
done  most  be  controlled  by  the  portlcnlar 
circumstances  surrounding  each  case.  If  the 
operatives  saw  that  the  giving  of  the  signal 
was  liable  to  frighten  plaintiff's  horse,  and 
thereby  cause  injury,  then  they  ediould  have 
refratoed  from  giving  It,  provldad  they  could 
have,  by  the  proper  operation  of  the  train 
for  the  safety  of  those  on  board  the  train, 
protected  from  harm  those  at  the  crossing. 

Api>elUuit  complains  at  the  action  of  the 
court  in  refusing  to  admit  a  statement  of  the 
tvgtneer  made  at  the  time  of  the  accident 
under  the  following  chrcmnBtancee,  as  shown 
by  a  bill  of  exception  properly  reserved,  to 
wit:  "Baebel,  a  witness  for  the  defendant, 
testified  that  he  was  the  fireman  on  the  en- 
gine upon  which  the  whistle  was  blown, 
which  it  is  claimed  was  the  cause  of  the  In- 
Jury  to  the  plaintiff  In  this  case;  that  said 
whistle  had  been  blown  by  the  engineer  on 
said  engine  as  a  signal  for  a  public  cross- 
ing; and  that  after  said  whistle  was  blown, 
.md  plalntifTs  horse  had  started  to  run,  he 
.  (the  witness)  called  the  engineer's  attention 
thereto  by  remarking,  'Look  yonder  at  the 
runaway.'  That  witness  was  then  asked  by 
cotmsel  for  defendant,  the  following  ques- 
tion: What  did  the  engineer  say  when  you 
called  his  attentioo  to  the  runaway?  To 
which  qneetlon  13ie  witness  would  have  re- 
plied that  the  engineer  then  said,  in  effect, 
that  he  had  not  seen  the  plaintiff  before  he 
blew  the  whistle.  The  said  qaestlon  was 
ntiked  for  the  purpose  of  showing  that  he  did 
not  have  stich  knowledge  at  the  time  the 
whistle  was  Mown.  To  which  question  coun- 
sel for  said  plaintiff  objected  upon  the  ground 
that  it  would  be  hearsay  evidence,  which  ob- 
jection was  sustained  by  the  court"    This 


statement  was  res  gestae,  and  the  eovt  erred 
In  not  admitting  it  Railway  Co.  r.  Ander- 
son, 82  Tex.  Bie,  17  8.  W.  1089,  27  Am.  St 
Bep.  002;  Railroad  Co.  v.  Bryant  (Tex.  Civ. 
App.)  54  S.  W.  304.  If  the  plaintiff  was  not 
seen  by  the  employes,  no  liability  wonld  at- 
tach, under  the  drcumstances.  It  was  there- 
fore a  material  Inquliy,  and  no  legitimate 
evidence  bearing  thereon  ahonld  have  been 
excluded. 

For  the  error  stated,  the  Judgment  Is  re- 
versed and  the  causa  remanded.  Berersed 
and  remanded. 

On  RehearlBC 
(Jan.  25,  1802.) 

It  Is  Insisted  by  counsel  for  appeUee  that 
under  the  evidence  the  exclusion  of  the  state- 
ment made  by  the  engineer,  as  was  pr(q;K>Bed 
to  be  shown  by  the  fireman,  was  immaterial. 
as  the  evidence  shows,  without  contradiction, 
that  If  appellee  was  not  seen  by  the  engi- 
neer when  the  whistle  was  blown,  he  was 
seen  by  the  condnctor  and  fireman,  and  they 
were  In  a  i)OBitlon  to  have  prevented  the 
blowing  of  the  whistle,  and  tiielr  faBure  to 
do  so  was  n^IIgence  chargeable  to  the  appel- 
lant It  Is  not  shown  by  the  evidence  who 
had  conlTol  of  tiie  operation  of  the  engine, 
what  was  the  duty  of  each  In  that  respect 
nor  whose  duty  It  was  to  blow  the  whistle 
at  the  post  If  It  was  ttie  duty  of  tiie  engi- 
neer to  blow  the  whistle,  and  he  did  blow  It, 
and  at  the  time  he  did  not  see  appellee,  then 
negligence  cannot  be  charged  to  bhn.  Nor 
can  It  be  said,  as  a  matter  of  law,  that  the 
conductcH:  or  fireman  knew  that  the  engineer 
did  not  see  appellant  and.  If  they  did,  13iat 
they  should  warn  him  of  the  situation,  or, 
If  he  saw  appellee,  that  they  should  antici- 
pate that  he  would  not  perform  his  duty, 
but  Instead,  blow  the  whistle,  if  the  situa- 
tion required  him  to  retrain  from  doing  so. 
The  evidence  leaves  it  in  doubt  as  to  the 
engineer  seeing  the  ai^Ilee.  Whether  the 
engineer  saw  appellee  is  Important  In  deter- 
mining the  question  of  negligence  of  the  em- 
ploy?, and  we  cannot  tell  what  effect  tSx  ad- 
mission of  the  evidence  excluded  would  have 
produced  upon  the  Jury. 

The  motion  for  rehearing  Is  overruled. 


PORST  et  aL  V.  BOTHI!  at  al.> 
(Ooort  of  Civil  Appeals  «<  Tasaa.    Jan.  8, 

iflce.) 

PUBLIC  LANDS— SCHOOL  LAMDB-TRIISP  ASS- 
QUESTION  OF  TITbO— EVIDBNOB— PRBSUllP- 
TION— APPEAL— GROUNDS  OP  REVERSAL. 

1.  Where  the  evidence  In  an  action  involving 
title  to  school  land  shows  titat  the  land  was 
sold  to  plaintiff,  thonsh  defendant  had  made  a 
pitor  application  for  Its  porcfaase,  bot  there  is 
no  evidence  that  the  latter  complied  with  all 
requirements  necessary  to  entitle  him  to  the 
land.  It  will  be  Interred  that  his  application 
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was  rightfully  refused,   and  that  he  does  not 
«ccupy  the  poeition  of  a  purchaser. 

2.  Where  the  evidence  in  au  action  for 
wrongfully  pasturing  cattle  on  plaintiff's  land 
fihowa  a  possession  of  the  land  by  plaintiff  b»- 
foi-e  defendant  entered  into  possession  of  • 
portion  thereof,  and  that  defendant's  applica- 
tion for  the  purchase  of  the  laud  as  school 
land  was  denied,  and  it  does  not  appear  that 
he  fulfilled  all  the  requirements  entitling  him 
to  purchase  the  land,  he  is  a  mere  trespasser, 
and  liable  for  damages. 

3.  The  Talldity  of  an  award  of  school  land 
will  not  be  considered  in  an  action  by  the  per- 
son to  whom  the  land  is  granted  for  damages 
against  a  mere  trespasser  who  exhibits  no 
title  to  the  land. 

4.  Where  the  Judgment  rendered  is  the  only 
result  possible  under  the  evidence,  it  will  not 
be  reversed  on  appeal  for  errors  committed  at 
the  trial. 

Appeal  from  Medina  county  court;  H.  B. 
Haass,  Judge. 

Action  by  Henry  Rotbe  and  others  ngalnet 
Joseph  Forst  and  others.  From  a  judgment 
In  faror  of  plaintiffs,  defendants  appeaL  Af- 
armed. 

Geo.  Powell  and  V.  H.  Blocker,  for  appel- 
lants. Ed  De  Montel,  W.  J.  Harper,  and  S. 
B.  Easley,  for  appellees. 

JAMES,  C.  J.  This  la  an  action  to  recover 
pasturage  for  cattle  alleged  to  have  been  kept 
In  a  pasture  of  appellees,  and  turned  loose 
therein  by  appellants  on  or  about  October  18, 
1900.  The  contention  of  appellants  is  that 
certain  portions  of  the  pasture  were  not  own- 
ed by  appellees,  and  certain  of  appellants 
were  entitled  to  such  portions  (being  state 
land)  by  reason  of  actual  settlement  under 
the  law  governing  school  lands,  and  that  no 
more  cattle  were  pastured  therein  by  appel- 
lants than  were  warranted  by  the  acreage  to 
which  they  were  so  entitled.  Some  of  the 
cattle  belonged  to  defendants  Forst,  and  were 
pastured  by  defendant  H.  E.  Smitii;  and  the 
court  directed  a  verdict  In  favor  of  defend- 
ant T.  H.  Smith,  who.  It  appears,  has  noth- 
ing to  do  with  turning  the  cattle  In.  The 
testimony  shows  clearly  that  Henry  Rothe, 
one  of  the  plaintiffs  whose  pasture  this  was, 
had  possession  and  maintained  and  controlled 
it  (about  28,000  acres)  since  1886.  There  is 
not  sufficient  shown  by  this  record  to  estab- 
lish title  In  appellants,  or  any  of  them,  under 
the  laws  governing  school  lands,  to  the  sur- 
veys they  claimed.  There  can  be  no  doubt 
that  under  the  testimony,  plaintiffs  showed 
prior  possession  of  the  Inclosed  lands  at  and 
long  before  defendants'  entry,  and  this  was 
sutllclGut  to  enable  them  to  recover  damages 
for  injuries  to  the  possession  against  par- 
ties who  failed  to  prove  title.  House  v. 
Reavis.  80  Tex.  630,  35  S.  W.  1063.  Such 
prior  possession  would  be  sufficient  to  recover 
upon  in  ti-espase  to  try  title.  Lockett  t. 
Glenn  (Tex.  Sup.)  65  S.  W.  482. 

It  appears  that  appellant  H.  E.  Smith  set- 
tled upon  one  section  of  school  land  in  the 
pasture;  that  he  had  applied  to  purchase  It, 
and  his  application  had  been  rejected;  and 
that  an  application  by  one  of  the  appellees 


to  purchase  It  had  been  accepted,  although 
the  latter  appears  not  to  have  actually  main- 
tained a  residence  thereon.  It  Is  not  shown 
why  H.  E.  Smith's  application  was  rejected, 
and  the  evidence  does  not  show  that  be  com- 
piled with  all  requirements  necessary  to  have 
the  land  awarded  to  him;  and,  upon  this 
state  of  facts,  it  must  be  Inferred  that  his 
application  was  rightly  refused,  and  tbat  he 
did  not  occupy  the  attitude  of  a  purchaser. 
It  appears,  also,  that  appellant  T.  H.  Smith 
claimed  two  other  sections  of  school  land  In 
said  pasture.  He  had  applied  to  purchase 
these  tracts,  but  his  application  had  also  been 
rejected.  Upon  this  testimony,  defendants 
were  trespassers  up<Mi  plaintiffs'  possession; 
and,  as  this  testimony  Is  undisputed,  they 
were  legally  liable  for  the  reasonable  dam- 
ages sustained  by  plaintiffs,  and  the  amount 
of  damages,  If  any,  was  the  only  question 
for  the  jury.  Defendants  should  hare  been 
prepared  to  show  title  in  themselves  when 
they  Invaded  the  inclosnre  of  plaintiffs.  In 
our  opinion.  It  was  no  justification  that  the 
land  was  state  land,  and,  if  it  were,  the  evi- 
dence shows  that  one  of  defendants  had  been 
awarded  said  section  by  the  state;  and 
whether  this  award  was  right  or  wrong,  or 
had  been  lost  by  failure  to  live  thereon,  does 
not  matter  in  this  action,  so  long  as  defend- 
ants exhibited  no  title. 

The  assignments  of  error  which  relate  to 
demurrers  to  the  petition  are  not  well  taken. 
As  no  other  result  than  a  judgment  for  plain- 
tiffs was  legally  xxrasible  undo'  the  testimony, 
any  errors,  if  any,  that  may  have  been  com- 
mitted on  the  trial,  are  immaterial. 

It  appears  from  the  evidence  that  there  Is 
litigation  pending  in  the  district  court  con- 
cerning the  title  to  said  school  section  or  sec- 
tions, and  therefore  what  is  said  In  this  opin- 
ion relates  only  to  this  particular  action  and 
this  particular  record. 

Judgment  affirmed. 


BLKINS  V.  KEMPNBR. 

(Conrt  of  Civil  Apiieals  of  TezaSL     Jan.  82, 

1902.) 

APPEAI/-FIUNO  or  BRIBP-INSXCUSABLB 
DELAY. 
Under  Rev.  St.  art  1014,  providing  that 
an  appellant  shall  file  the  transcript  with  the 
clerk  of  the  court  of  civil  apiieals  within  90 
days  from  the  time  of  perfecting  the  appeal; 
and  article  1417,  requirmg  briefs  to  be  filed 
in  the  court  below  not  less  than  5  days  before 
the  filing  of  the  transcript— an  appeal  in  which 
appellant's  briefs  were  not  filed  until  92  da^s 
after  the  transcript  was  filed,  and  only  2  days 
before  the  case  was  set  for  submission,  will  be 
dismissed. 

Appeal  from  district  court  Wilson  county; 
M.  Kennon,  Judge. 

Action  between  George  Elkins  and  I.  H. 
Kempner.  From  a  judgment  in  favor  of  the 
latter,  the  former  appeals.    Dismissed. 

Dibrell  &  Mosbelm  and  Wiseman  Broa,  for 
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NBIIiL,  J.  The  appellee  has  filed  a  mo- 
tion to  dismiss  tbls  appeal  because  the  appel- 
lant bus  foiled  to  prosecute  It  by  SUng  briefs 
within  the  time  prescribed  by  statute  and 
the  roles  of  this  court  The  Judgment  ap- 
pealed from  was  rendered  on  the  6tb  day 
of  June.  The  appeal  was  perfected  on  the 
13th  of  July,  and  a  transcript  of  the  record 
was  filed  in  this  court  on  the  11th  day  of 
October,  1891.  A  copy  of  appellant's  brief 
was  not  filed  In  the  court  below  until  the  6th 
day  of  January,  1902;  and  copies  v/ere  not 
filed  In  this  court  until  the  8th  Inst.,— the 
day  the  case  was  set  for  submission.  It  is 
thus  seen  that  appellant  took  the  entire 
time,  allowed  by  Rev.  St  art.  1015,  to  file 
the  record  in  this  court  Not  less  than  6 
days  before  filing  the  transcript  here,  he 
should  hare  filed  with  the  clerk  of  the  dis- 
trict court  a  copy  of  his  brief.  Id.  art  1417. 
It  was  not  filed  there  until  the  expiration  of 
92  days  from  the  time  the  record  was  filed 
In  this  court  which  was  only  2  days  before 
the  time  the  case  was  set  for  submission. 
This  gave  the  appellee  no  time  to  prepare  and 
file  his  briefs  In  answer  to  appellanl^s.  He 
was  entitied  to  20  days  after  notice  of  fil- 
ing appellants  brief  In  the  court  below.  This 
statement  in  our  opinion,  shows  an  Infrac- 
tion of  the  statute  so  grossly  negligent  and 
Inexcusable  as  to  make  It  our  duty  to  grant 
this  motion  and  dismiss  the  appeal.  Hunt  v. 
Glasscock,  65  8.  W.  209,  3  Tex.  Ot  Rep.  406; 
Railway  Co.  v.  Holden  (Tex.  Sup.)  54  B.  W. 
751:  Railroad  Co.  t.  Klllingsworth  (Tex.  ClT. 
App.)  43  S.  W.  1015. 

Appeal  dismissed. 


UNITBD  BENBY.  SOD.  v.  SHEPHERD. 

(Conrt  of  CItU  Appeals  of  Texas.     Jan.  18, 

1902.) 

PtiBADINO— PimTION-DBMURRBR-EFFBOT  OF 

SUSTAINING    DEMURRER— DEFEJNSE—NB- 
CESSITT  or  PLEADINQ  WAIVER. 

1.  WbMe  a  demurrer  to  a  petition  on  the 
ground  of  the  insufficiency  of  its  allegations 
18  sustained,  and  plaintiff  fails  to  amend,  the 
coart  must  enter  a  final  judgment  for  defend- 
ant on  the  demurrer,  and  cannot  proceed  to 
the  trial  of  the  case. 

2.  Where  defendant,  in  an  action  on  a  cer- 
tificate issned  by  it,  insuring  plaintiff  against 
t>odUy  injuries,  pleads  provisions  in  the  certifi- 
cate, plaiutiS  cannot  prove  a  waiver  of  such 
provisions  without  pleading  the  facts  showing 
snch  waiver. 

Ai^ieal  from  Rains  county  court;  O.  O. 
Plerson,  Special  Judge. 

Action  by  Oeorge  W.  Shepherd  against 
the  United  Benevolent  Society.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed. 

McMaban  &  Potts,  for  appellant 

TKMPLBTON,  J.    Shepherd  sued  the  Unit- 
ed  Benevolent  Society  on   a   certificate  of 
membership  Isaned  to  him  by  the  society,  and 
which  Insured  him  against  "bodily  injuries 
•S8.W.-47 


of  which  there  shall  be  external,  visible 
signs,  efTected  through  violent  and  accidental 
means,  by  reason  of  which,  and  Independent 
of  all  other  causes,  he  shall  be  immediately 
and  wholly  disabled  from  performing  any  and 
all  the  duties  of  his  occupation."  The  cer- 
tificate was  attached  to,  and  made  a  part  of, 
the  petition;  and  it  was  alleged  that  his 
foot  was  accidentally  crushed,  and  that  "by 
reason  of  said  accident  and  Injury,  plaintiff 
was  totally  disabled."  A  demurrer  was  pre- 
sented to  the  petition  on  the  ground  that  the 
same  did  not  show  that  he  was  disabled, 
independent  of  all  other  causes,  from  per- 
forming any  and  all  of  the  duties  of  his  oc- 
cupation, and  did  not  show  to  what  the 
defendant  was  required  to  answer.  The  de- 
murrer was  sustained.  No  further  pleading 
was  filed,  but  the  court  proceeded  to  try 
the  case  without  a  Jury,  and  rendered  Judg- 
ment for  the  plaintiff  for  $260. 

It  was  incumbent  upon  the  plaintiff  to  al- 
lege and  prove  an  Injury  which  came  with- 
in the  terms  of  the  certificate.  In  other 
words,  he  was  bound  to  allege  and  prove 
that  during  the  life  of  the  certificate  he  was 
injured,  and  thereby  disabled,  by  the  means 
and  In  snch  manner  as  to  bring  bis  case  with- 
in the  clause  of  the  certificate  quoted  above. 
He  attempted  to  allege  these  facts,  but  the 
court  sustained  the  exception  to  that  portion 
of  his  petition;  and,  when  this  was  done, 
he  was  left  without  any  plea  In  that  respect 
The  demurrer  having  been  sustained  to  this 
vital  part  of  his  petition,  no  cause  of  action 
remained,  and  there  was  nothing  for  the 
court  to  try.  The  demurrer  was  properly 
sustained,  and  the  plaintiff  was  thereupon 
bound  to  amend  his  petition,  and  allege  facts 
showing  a  cause  of  action  under  the  cer- 
tificate; and,  in  case  of  his  failure  to  do 
80,  the  court  should  have  entered  final  Judg- 
ment for  the  defendant  on  the  demurrer. 

The  defendant,  In  its  answer,  pleaded  a 
provision  In  the  certificate  which  made  it  the 
duty  of  the  plaintiff  to  make  proof  of  the 
duration  of  the  alleged  disability  within 
three  months  from  the  termination  thereof, 
and  which  prohibited  the  bringing  of  suit  on 
the  certificate  until  after  the  expiration  of 
three  months  from  the  making  of  mich  proof. 
No  reply  was  filed  to  this  plea  by  the  plain- 
tiff, but  on  the  trial  he  was  permitted  to 
prove  a  waiver  by  the  defendant  of  said  pro- 
vision of  the  certificate,  by  showing  a  denial 
of  liability.  In  the  absence  of  such  plea 
by  the  plaintiff,  the  waiver  could  not  be 
shown.  It  was  the  duty  of  the  plaintiff.  If 
he  relied  on  the  waiver,  to  plead  the  facts 
which  would  show  that  the  society  had 
waived  its  right  to  insist  on  the  clause  of 
the  certificate  relating  to  the  making  of 
proof  of  the  duration  of  the  disability. 

The  remaining  assignments  of  error  arc 
not  well  taken. 

The  Judgment  is  reversed,  and  the  causs 
remanded.    Reversed  and  remai^sd.  ■ 

'igitized  by  VjOOQ  IC 
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SAN  ANTONIO  ft  A.  P.  HY.  CO.  T.  ADAMS. 

(Court  of  OiTlI  Appeals  of  Texas.     Jan.  22, 
1902.) 

RAILROADS— FIRB-SPARKS      FROM      ENGINB- 
EVIDENCB—NEaLIGENCB— PRESUMPTION. 

1.  Where  a  fire  occurred  near  a  railroad 
right  of  WBT  immediatelr  after  the  passing  of 
a  train,  and  there  was  a  strong  wind  blowing 
from  the  tracli  towards  the  place  where  the 
fire  started,  and  a  fire  had  started  near  the 
same  place  a  few  days  before,  immediately 
after  the  passing  of  a  train,  a  finding  tiiat  the 
fire  was  started  by  sparks  from  tiie  engine  was 
supported  by  the  evidence. 

2.  In  an  action  for  damages  from  fire  com- 
municated to  adjacent  grass  by  sparks  from  a 
locomotive,  proof  that  the  railroad  company 
nsed  the  tiest  spark  arresters,  and  that  the  fire 
did  not  originate  on  the  right  of  way,  is  in- 
•nffldent  to  overcome  a  pnms  fade  case  by 
plaintiff. 

&.  Where  a  fire  alleged  to  have  been  com- 
municated to  plaintiff's  grrass  by  sparks  from 
a  locomotive  was  seen  as  it  was  starting  by 
men  who  were  digging  a  well  for  plaintiff,  and 
could  have  been  extinguished  by  them  before 
It  did  much  damage,  their  failure  bo  to  do  did 
not  preclude  a  recovery  by  plaintiff,  the  well 
diggers  not  being  in  his  general  employ. 

Appeal  from  Kendall  county  court;  Hen- 
ry Tbeis,  Judge. 

Action  by  William  Adams  against  tbe  San 
Ajitonlo  &  Aransas  Pass  Railway  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Houston  Bros,  and  Hlnea  &  Taliaferro,  for 
appellant    F.  W.  Schewppe,  for  appellee. 

FLT,  J.  This  suit  originated  in  a  Justice's 
court,  where  appellee  obtained  a  Judgment  for 
$200  as  damages  for  the  destruction  by  fire 
of  80  acres  of  grass,  100  cedar  posts,  and 
6  tons  of  bay.  On  appeal  to  the  county 
court  apjtellee  recovered  Judgment  for  $180. 
It  -was  in  proof  that  on  March  13,  1899,  a 
train  belonging  to  appellant  passed  along  its 
track  near  the  land  of  appellee,  and  a  few 
minutes  thereafter  the  grass  on  the  land 
was  seen  to  be  on  fire  near  the  right  of 
way.  A  few  days  before,  a  fire  had  started 
in  the  grass  shortly  after  a  train  had  pass- 
ed, but  was  extingiiished.  The  fire  destroy- 
ed the  grass  on  about  80  acres  of  land,  and 
6  tons  Of  hay,  and  100  cedar  posts.  There 
were  several  men  at  Trork  drilling  a  well, 
and  they  were  using  an  engine,  but  it  was 
not  running  at  the  time  of  the  fire,  and  it 
was,  according  to  one  witness,  200  feet,  and 
another,  300  yards,  from  where  the  fire 
originated,  and  it  does  not  appear  probable 
that  the  grass  caught  fire  from  that  engine. 
It  was  in  evidence  that  appellant  was  using 
tlie  best  spark  arresters,  bat  there  was  no 
evidence  tbat  the  engine  was  being  care- 
fully and  properly  operated.  In  the  case  of 
Railway  Co.  v.  Levlne,  87  Tex.  437,  2»  a 
W.  4«6,  it  was  said:  "It  Is  the  established 
law  In  tbis  state  that  when  fire  is  set  out 
hj  tparkt  from  an  engine  on  a  railroad  the 
law  presumes  negligence,  and  the  plaintiff 
Is  entitled  to  recover  for  damages  done  by 


the  fire  so  set  out,  tmleas  tbe  railroad  com- 
pany shall  prove  that  Its  engine  was  pro- 
vided with  the  best  approved  apparatus  (or 
arresting  sparlcs  and  preventing  their  es- 
cape, and  properly  operated."  This  doctrine 
is  reiterated  In  Scott  t.  HaUway  Co.,  93  Tex. 
625,  57  S.  W.  801,  and  It  is  farther  said: 
"But  the  Jury  might  have  found  that  tbe 
testimony  of  the  witnesses  as  to  the  actual 
condition  of  the  spark  arrester  was  true, 
and  yet  that  sparks  escaped  and  caused  tbe 
fire,  and  that  this  was  due  to  the  negligent 
management  of  the  engine;  or  they  migbt 
have  found  that  sparks  escaped  and  caused 
the  fire  through  negligence,  the  exact  char- 
acter of  which,  whether  in  defective  appli- 
ance or  careless  handling  of  the  engine,  they 
could  not  ascertain."  Tbe  special  charges 
asked  by  appellant  and  refused  by  tbe  conrt 
were  dearly  erroneons.  because,  by  their 
terms,  proof  that  appellant  used  the  best  and 
most-approved  spark  arresters,  and  tbat  the 
fire  did  not  start  on  the  right  of  way,  was  a 
perfect  defense  to  the  prima  facie  case  made 
by  appellee,  without  reference  to  the  manner 
In  which  tbe  engine  was  operated. 

It  is  contended  by  appellant  that  there 
was  no  evidence  tending  to  establish  that 
sparks  from  its  engine  ignited  the  grass.  It 
was  In  proof  tbat  a  fire  had  occurred  Imme- 
diately after  appellant's  train  passed,  that 
a  strong  wind  was  blowing  from  the  road 
towards  tbe  grass,  that  a  fire  bad  occurred 
two  days  before  near  the  same  place  Just 
after  appellant's  train  has  passed,  and  these 
circumstances  would  be  suflSdent  to  Justify 
a  conclusion  that  tbe  fire  was  communicated 
by  tbe  train.  Railway  Co.  v.  Holt  1  White 
&  W.  CiT.  Cas.  C3t  App.  i  836;  Railroad  Co. 
V.  Hart  2  Willson,  Civ.  Cas.  Ct  App.  |  419. 
The  Holt  Case  is  approved  in  Railway  Co. 
v.  Tlmmermann,  61  Tex.  860. 

The  men  who  were  digging  tbe  wdl  and 
saw  the  fire  at  its  inception,  and  who  testify 
that  they  could  have  extinguished  It  before 
it  did  much  damage,  were  not  In  the  general 
employ  of  appellee,  and  he  cannot  be  respon- 
sible for  their  conduct  however  reprehensi- 
ble, in  falling  to  extinguish  the  fire. 

The  Judgment  is  afilrmed. 


RIO  GRANDE  ft  B.  P.  RT.  CO.  ▼.  MBN- 
D0ZA.1 

(Court  of  Civil  Appeals  of  Texas.     Dec  23. 
1901.) 
APPEAL— AFFIRMANCE— DISUISSAU 
A  writ  of  error  to  review  a  judgment  on 
appeal  to  the  court  of  civil  appeals  was  dis- 
missed in  the  supreme  court  because  the  record 
did  not  show  the  rendition  of  a  final  judgment 
against  the  appellant  in  the  trial  court,  and 
appellee  theroul'ter  moved  in  the  conrt  of  dvil 
appeals  for  the  afBrmance  on  certificate,  and 
the  court  then  continued  the  cause  to  enalile 
tlie  appellant  to  bring  certiorari  to  correct  the 
Judgment;    the  order  redtiag  that  It  was  rea- 


*  Rehearing  denied  January  a.  IMt. 
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aonably  apparent  that  a  final  jndgment  had 
been  rendered.  Appellant  failed  to  take  steps 
to  cause  the  record  to  be  corrected,  but  filed 
a  petition  in  error  in  the  district  court  instead. 
Beld,  that  the  appellee's  motion  for  afflrmaooe 
would  be  granted,  and  the  appeal  and  writ  of 
error  dismtssed. 

Appeal  from  district  court,  Iil  Paso  county; 
J.  M.  Goggln,  Judge. 

Action  by  Julio  Mendoza  against  the  Rio 
Grande  &  £1  Paso  Railway  Company  and 
the  Attdilaon,  Topeka  &  Santa  F6  Railway 
Company.  A  Judgment  tn  favor  of  plalntlfT 
waa  Feversed  tn  the  court  of  clyll  a{>peals 
(60  S.  W.  327),  and  an  application  for  a  writ 
of  error  to  the  supreme  court  was  dismissed 
for  want  of  Jurisdiction  (62  S.  W.  418).  and 
plaintiff  fUes  a  certificate  and  asks  an  af- 
firmance. Motion  granted,  and  appeal  dis- 
missed. 

Turney  ft  Burgess  and  J.  W.  Terry,  for  i^ 
pellant.    M.  W.  Stanton,  for  appellee. 

JAMBS.  O.  J.  Cause  No.  2,202  on  this 
court's  docket  was  the  one  In  which  the  rec- 
ord failed  to  show  a  final  Judgment,  In  that 
there  did  not  appear  to  have  been  any  Judg- 
ment disposing  of  the  Atchison,  Topeka  ft 
Santa  F6  Railway  Company,  and  in  which 
the  supreme  court  held  this  court  had  no 
Jorisdlctlon  of  the  appeal  for  that  reason. 
Mendosa  r.  Railroad  Co.,  62  8.  W.  418.  Aft- 
er the  rendition  of  that  opinion  the  appellee, 
Hendoza,  filed  In  this  court  a  certificate  ask- 
ing affirmance  on  May  80,  1901.  Thereupon 
this  coifft,  in  view  of  the  circumstances,  and 
in  view  of  the  fact  that  the  certificate  show- 
ed a  Judgment  dismissing  the  Atchison,  To- 
peka &  Santa  F6  Railway  Company,  and  to 
enable  appellant  to  perfect  the  record  on 
appeal  In  this  particular,  entered  tbe  follow- 
ing orders: 

"A^  T.  &  S.  F.  Ry.  Co..  Appellant,  tb. 
Julio  Mendoxa.  Appellee.  (Na  2,202.)  Ap- 
peal from  El  Paso  Coxmty.  In  this  cause  it 
is  ordered  by  the  court  that  the  Judgment 
heretofore  at  this  term  rendered  herein,  re- 
vening  the  Judgment  and  remanding  the 
canse,  be  set  aside,  and  the  opinicm  dellT- 
eted  herein  be  withdrawn,  and  the  cause  be 
reinstated  on  the  trial  docket  of  this  court 
as  before  submission.  And  in  Tlew  of  what 
appears  In  a  certificate  for  affirmance  filed  by 
appellee,  it  being  reasonably  apparent  to  that 
court  that  there  was  a  final  Judgment  of  the 
district  court  In  this  cause  disposing  of  the 
Atcblson,  Topeka  ft  Santa  F6  Railway  Com- 
pany, wbicb  ]b  not  in  the  record  as  filed,  the 
cause  will  be  continued  to  afford  appellant 
an  opportunity  to  file  a  motion  for  certiorari 
to  perfect  the  record,  if  it  sees  fit  to  do  bo. 

"Rio  Grande  &  EH  Paso  Ry.  Co.,  Appellant, 
TB.  Julio  Mendoza,  Appellee.  Appeal  from  El 
Paso  County.  Motion  to  AtDrm  on  Certificate. 
This  motion  Is  continued  for  the  term." 

And  before  adjournment  the  court  entered 
this  further  order: 

"It  Is  ordered  by  the  court  that  all  mo- 
tions and  all  causes  not  heretofore  disposed 


of  be,  and  they  are  hereby,  cootbraed  until 
the  next  term  of  this  court" 

Appellant  has  not  seen  fit  to  aTall  Itself 
of  the  benefits  of  said  first  order,  and  has 
taken  no  steps  to  perfect  the  record,  and,  in- 
stead, prosecutes  a  writ  of  error;  the  peti- 
tion therefor  having  been  filed  in  the  district 
court  June  12,  1901.  Under  these  circum- 
stances, the  motion  for  affirmance,  being  In 
all  things  regular,  should  prevail,  and  the 
proceedings  la  appeal  and  in  writ  of  error 
dismissed. 


NBVILLH  et  aL  r.  MITCHELL, 

(Cout  of  Civil  Appeals  of  Texas.     Jan.  25, 
1902.) 

PRI7ATE)   mnSAKCE—DAMAOBS— LIMITS   OF— 
MEASURE  OF— PLBADINO— INSTRUC- 
TIONS—APPSAlr-BRROR. 

1.  A  husband,  in  an  action  for  a  nuisance 
eansiug  the  sickness  of  his  wife,  may  recover 
for  the  loss  of  the  society  and  the  comfort  of 
the  wife,  resulting  therefrom. 

2.  Plaintiff,  in  an  action  to  recover  for  med- 
ical expenses  incurred  for  his  wife  and  children 
in  the  treatment  of  dcknesa  resulting  from  a 
nuisance,  should  allege  the  sums  expended  for 
the  wife  and  for  the  children,  respectively,  and 
that  such  expenses  were  necessary  and  reason- 
able. 

8.  Where  defendant  Is  entitled  to  prove  cer- 
tain facta  under  a  general  denial,  and  proof 
thereof  is  received,  tne  action  of  the  court  in 
sustaining  a  demurrer  to  a  special  answer  al- 
leging such  facts  is  not  reversible  error. 

4.  Where  there  is  evidence  in  an  action  for 
dckuess  caused  by  a  nuisance  that  the  sick- 
ness was  not  caused,  but  only  prolonged,  there- 
by, the  instructions  should  clearly  state  that 
under  such  facts  the  plaintiff  is  not  entitled  to 
damages  for  the  entire  sickness,  but  only  for 
the  continuance  thereof  caused  by  the  nui- 
sance. 

5.  Where  a  requested  charge  is  not  correct, 
but  calls  the  attention  of  the  court  to  an  issue 
raised  by  the  evidence,  as  to  the  extent  of  de- 
fendant's liability,  the  duty  is  imposed  on  the 
coui-t  of  giving  the  proper  Instructions  as  to 
such  Issue. 

6.  The  person  operating  a  cotton  gin  which. 
In  connection  with  other  gins,  constitutes  a  nui- 
sance, is  not  relieved  from  liability  because 
his  business  Is  lawful  In  itself,  or  because  the. 
other  mills  contribute  to  the  injury  complained 
of,  but  he  is  liable  only  for  the  portion  of  the 
Injuries  which  result  from  the  operation  of  his 
mill. 

Appeal  from  district  court.  Hunt  county; 
EL  C.  a>nnor.  Judge. 

Action  for  a  nuisance  by  R.  B.  Mitchell 
against  George  W.  NevUIe  and  others.  From 
a  Judgment  In  favor  of  plaintiff,  defendants 
appeaL    Reversed. 

Perkins,  Gilbert  ft  Perkins,  for  appellants. 
Bennett  &  Jones,  for  appellee. 

RAIXET,  O.  J.  Appellee  sued  to  recover 
of  appellants  damages  for  building  and  oper- 
ating a  gin  plant  in  such  close  proximity  to 
bis  residence  as  to  constitute  a  nuisance,  and 
for  an  Injunction  restraining  the  operation 
thereof  where  located.  Appellee  alleged.  In 
substance,  that,  by  reason  of  the  construc- 
tion and  operation  o^  iiald  plant,  lint  an^ 
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dust  hare  been  blowB  Into  his  bonse  and  bis 
clBtern,  and  the  noise  of  Its  operation  has 
disturbed  bis  family;  that  cottoa  seed  have 
been  allowed  to  decay  and  emit  obnoxious 
odors;  that  cattle  were  allowed  to  tramp 
the  ground  around  its  standpipe  or  water 
tank,  wblcb  leaked  or  was  allowed  to  run 
over;  and  that  from  these  causes  bis  family 
was  made  sick,  and  he  was  deprived  of  the 
comforts  of  his  wife's  society,  and  incurred 
medical  expenses  on  account  of  the  sickness 
of  bis  wife  and  children.  Defendants  answer- 
ed by  general  and  special  demurrers,  general 
denial,  and  specially  various  grounds  as  de- 
fenses. UiMjn  a  trial,  plaintiff  recovered 
Judgment,  from  which  this  appeal  is  prose- 
cuted. 

For  Injury  to  the  wife,  resulting  from  a 
nuisance,  the  husband  can  recover  for  loss 
of  the  society  and  comfort  of  his  wife 
caused  thereby.  Rodg.  Dom.  Rel.  par.  269; 
Hotel  Co.  V.  Oobb  (Ind.  T.)  63  S.  W.  478. 
Therefore  the  trial  court  did  not  err  in  over- 
ruling the  special  exception  of  defendants  to 
the  allegations  In  plaintiff's  petition  seeking 
a  recovery  for  such  loss. 

The  plaintiff  having  sought  to  recover  for 
medical  expenses  Incurred  for  both  wife  and 
children,  the  better  practice  would  have  been 
to  allege  how  much  was  expended  for  the 
wife  and  how  much  for  the  children,  and  also 
to  allege  that  such  expenses  were  necessary, 
and  that  the  charges  therefor  were  reason- 
able. Our  decisions  bold  that  proof  must  be 
made  that  such  charges  are  reasonable. 
Wheeler  v.  Railway  Co.,  91  Tex.  SfiO,  48  S.  W. 
876;  RaUway  Co.  v.  Warren,  90  Ter.  687,  40 
a  W.  6. 

A  demurrer  of  plaintiff  was  sustained  to 
the  allegations  of  defendants'  special  answer 
to  the  effect  that  the  persons  who  came  to 
the  gin  for  the  purpose  of  unloading  cotton, 
ete.,  were  law-abiding  citizens,  and  conduct- 
ed themselves  In  a  proper  and  lawful  man- 
ner; that  at  times  there  had  been  mud  and 
water  around  said  gin,  but  such  had  not  been 
caused  by  the  construction  and  operation 
thereof,  but  because  of  the  nature  of  the  soil 
and  Its  level  condition;  and  that,  if  cows 
were  around  and  about  said  gin  at  times.  It 
was  not  at  all  unusual  in  that  community 
and  neighborhood,  as  most  people  kept  cows, 
and  permitted  them  to  run  at  large.  In  view 
of  the  allegations  of  the  plaintlCTs  petition, 
the  defendants,  under  their  general  denial, 
were  entitled  to  prove  the  matters  set  up  ht 
said  answer.  The  record  shows  that  evi- 
dence was  admitted  In  prcof  of  the  matter 
set  up  In  the  answer;  hence  no  barm  resulted 
to  defendants  by  the  demurrer  being  sus- 
tained. 

That  part  of  the  main  charge  applying  the 
law  to  the  facts  Is  complained  of  by  appel- 
lant None  of  said  objections  are  vital,  yet 
the  charge  Is  not  entirely  free  from  criticism. 
In  that  it  is  somewhat  confusing.  In  not 
dearly  Instructing  the  Jury  as  to  the  right 
of  plaintiff  to  recover  damages  In  case  the/ 


should  believe  tlie  sickness  of  plaintiff's  wife 
was  not  caused  by  the  nuisance,  bat  only 
prolonged  thereby.  There  was  some  evidence 
tending  to  show  that  the  sickness  was  not 
caused  by  the  nuisance,  but  that  It  was  only 
prolonged  by  reason  thereof;  and  It  Is  possi- 
ble, from  the  wording  of  the  charge,  that  the 
Jury  may  have  been  led  to  believe  that  plain- 
tiff was  entitled  to  all  damages  incurred  by 
reason  of  the  sickness,  though  they  may  have 
believed  that  the  sickness  was  only  prolonged 
by  reason  thereof. 

The  evidence  showed  that  there  were  an  oil 
mill,  a  com  sheller,  and  another  gin  plant 
close  to  plaintiff's  residence,  but  not  so  near 
as  defendants'  gin,  which  plants  were  oper- 
ated by  similar  motive  power,  and  made  sim- 
ilar noises,  and  were  in  other  respects  sub- 
ject to  other  objections  made  by  plaintiff  to 
defendants'  plant;  and  there  was  some  evi- 
dence tending  to  show  that  said  plants  con- 
tributed to  the  Injuries  complained  of  by 
plaintiff,  and  that  said  plants  were  operated 
separately  and  independently,  and  in  no  way 
connected  In  their  operation  with  defendants' 
plant.  Defendants  asked  a  special  charge, 
which  was  refused,  to  the  effect  that  the  es- 
tablishment and  operation  of  a  gin  plant  is 
a  lawful  avocation,  and  If  the  same  was 
operated  In  the  usual  manner  and  If  other 
plants  were  situated  near,  and  operated  in 
a  similar  manner,  and  contributed  to  the  In- 
Jury,  ete.,  then  plaintiff  could  not  recover, 
unless  the  Jury  should  And  that  the  injury 
was  caused  solely  by  the  operations  of  the 
defendants'  plant,  and,  further,  that  if  said 
plants  contributed  during  a  portion  of  the 
time  to  the  annoyance  of  plalntilTs  family, 
etc.,  then  defendants  could  in  no  event  be 
held  responsible  for  the  noises  caused  by  the 
other  plants.  Tt&  requested  charge  was  not 
correct,  as  written,  bat  It  called  the  atten- 
tion of  the  court  to  an  issue  raised  by  the 
evidence,  as  to  the  extent  of  defendants'  lia- 
bility; and  a  prtqier  charge  covering  this 
phase  of  the  case  shonld  have  been  given  by 
the  court,  as  this  Issue  was  not  touched  upon 
in  the  main  charge.  Kirby  t.  Estill,  75  Tex. 
484,  12  S.  W.  807;  Earle  v.  Thomas,  14  Tex. 
583;  Railway  Co.  v.  Hodges,  76  Tex.  90, 13  S. 
W.  64;  Freybe  r.  Tleman,  76  Tex.  286,  13  & 
W.  370;  Railway  Co.  v.  Hill  (Tex.  Civ.  App.) 
68  S.  W.  255;  Williams  v.  Emberson  (Tex. 
Civ.  App.)  55  S.  W.  596;  Railroad  Co.  t.  Miles 
(Tex.  Civ.  App.)  50  S.  W.  168.  That  a  person 
is  engaged  in  a  lawful  business  is  not  neces- 
sarily a  defense  to  an  action  for  a  nuisance. 
Every  person  has  the  right  to  the  reasonable 
enjoyment  of  his  own  property,  and  to  con- 
duct a  lawful  business,  so  long  as  he  does  not 
violate  the  rights  of  others  in  an  essential 
degrea  But  when  be  uses  his  property  or 
conducts  his  business  in  a  manner  prejudi- 
cial to  the  rights  of  others  in  an  essential  de- 
gree, be  becomes  liable  to  the  party  injured. 
Wood,  Nuis.  (2d  Ed.)  p.  1.  What  conditions 
create  a  nuisance  depends  upon  the  circum- 
stances of  each  particular  case.   What  would 
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l>e  lawfal  and  reasonable  In  one  locality 
might  be  unlawful  and  a  nuisance  In  anoth- 
er. Id.  p.  2.  It  would  have  been  error  for 
the  court  to  have  charged  the  Jury  that  be- 
cause "the  establishment  and  operation  of  a 
gin  plant  Is  a  lawful  avocation,"  and  because 
tlie  other  plants  contributed  to  the  Injury, 
plaintiff  could  not  recover.  But  the  other 
paragraph  of  the  charge  embodied  a  correct 
principle  of  law,  If  the  other  plants  were 
operated  separate  from,  and  Independent  of, 
defendants'  plant  Where  a  nuisance  results 
from  the  acts  of  several,  acting  separately 
and  Independently  of  each  other,  each  Is  re- 
Bponslble  only  to  the  extent  of  the  Injury  In- 
flicted by  his  own  wrong,  and  can  be  assessed 
only  for  the  damages  caused  by  him.  Slog- 
gy  T.  Dllworth,  88  Minn.  179,  36  N.  W.  451,  8 
Am.  St.  Rep.  656;  People  v.  Oakland  Water 
Front  0>.,  118  Oal.  234,  50  Pac.  306;  Martl- 
nowsky  t.  City  of  Hannibal,  35  Mo.  App.  70; 
Wood,  Mula.  (2d  Ed.)  p.  831;  Ohlpman  t. 
Palmer,  77  N.  Y.  61,  83  Am.  Rep.  566.  A  de- 
fendant Is  entitled  to  have  all  his  defenses 
affirmatively  presented,  and  It  is  error  for 
the  court  not  to  do  so,  where  special  charges 
are  requested  calling  attention  to  the  omis- 
sions. Railway  Co.  v.  McGlamory  (Tex.  Sup.) 
S6  8.  W.  1058;  Telegraph  Co.  ▼.  Andrews, 
78  Tex.  305,  14  S.  W.  641.  The  court  having 
failed  In  this  particular,  the  Judgment  must 
he  reversed. 

No  proof  was  made  that  the  amount  ex- 
pended for  medical  attention  was  reasonable. 
Appellee  proposes  to  enter  a  remittitur  for 
this,  but,  as  the  Judgment  must  be  reversed 
for  the  othtr  error  pointed  out,  an  offer  to 
remit  avails  bin.  nothing. 

The  Judgment  Is  reversed,  and  fhe  cause 
remanded.    Reversed  and  remanded. 


W.  G    RAGLEY   LUMBER   CO.  t.   GOLD- 
SMITH. 
(Cifut  of  Oivll  Appeals  of  Texas.     Jan.   11, 
1902.) 

INSTRUCTIONS    OUTSIDE    OF    CASE    HADE    BY 

PLKADINGS. 

The  case  made  by  the  pleadings  in  acUon 
tar  Injury  to  employ^  being  that  when  the  belt 
emme  oS  a  wheel  moving  plaintiff's  machine, 
and  while  the  machinery  was  still  in  motion, 
plaintiff  was  required  by  his  duty  to  put  it 
back  on,  and  in  so  doing  was  injured,  an  In- 
stmction  as  to  his  rights  in  case  it  was  not 
his  duty  to  put  on  the  belt,  but  he  supposed 
It  was,  is  outside  such  case,  and  erroneous. 

Appeal  from  district  coui't,  Wood  county; 
H.  M.  Cate,  Special  Judge. 

Action  by  M.  E.  Goldsmith,  as  next  friend 
and  for  herself,  against  the  W.  G.  Ragley 
Lumber  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

L.  S.  Sctaluter  and  F.  J.  McGord,  for  appel- 
lant   M.  D.  Carlock,  for  appellee. 

BOOKHOUT,  J.  The  appellee,  Mrs.  M. 
E.  Ooldsmitb,  acting  for  herself  and  as  next 
Mend  (or  tbe  minor  son,  J.  F.  Goldsmith, 


on  the  13th  day  of  March.  1900,  filed  two 
suits  In  the  district  court  of  Wood  county, 
against  the  appellant  for  damages  alleged  to 
have  been  sustained  by  herself  and  said  mi- 
nor son  by  reason  of  personal  Injury  re- 
ceived by  her  said  minor  son  while  engaged 
In  the  service  of  appellant  company  at  Its 
sawmill  In  Wood  county,  Tex.  The  allega- 
tions in  both  petitions  are  substantially  the 
same,  except  that  in  the  case  of  Mrs.  M.  E. 
Goldsmith  against  the  appellant,  wherein 
she  sued  for  herself,  she  alleged  that  the  em- 
ployment of  her  said  minor  son  by  the  appel- 
lant was  without  her  knowledge  or  consent. 
The  other  allegations  in  both  petitions  are 
substantially  as  follows:  "That  about  Jan- 
uary 10,  1900,  the  said  J.  F.  Goldsmith,  min- 
or son  of  appellee,  Mrs.  M.  E.  Goldsmith, 
was  employed  by  appellant  and  required  to 
work  at  a  dangerous  and  hazardous  place, 
to  wit,  near  moving  machinery,  in  which  he 
was  required,  and  It  was  part  of  his  duty, 
to  separate  the  slabs  from  the  lumber;  and 
near  his  place  of  work  was  a  wheel,  around 
which  was  a  band  that  ran  the  live  rollers, 
and  when  said  band  became  detached  It  was 
dangerous  to  undertake  to  place  said  band 
back  upon  said  wheel,  and  the  said  J.  F. 
Goldsmith,  as  a  part  of  his  said  duty,  was 
required  to  place  said  band,  when  It  became 
loose  or  off  said  wheel,  back  upon  said 
wheel."  Then  follows  an  aU^fatlon  that 
"this  danger  was  well  known  to  appellant, 
but  unknown  to  the  said  J.  F.  Goldsmith," 
and  that  "appellant  failed  to  warn  and  cau- 
tion said  Goldsmith  of  said  danger,  and 
that  appellant  knew  the  said  J.  F.  Gold- 
smith was  Inexperienced;  that  while  tbe 
said  J.  F.  Goldsmith  was  engaged  at  his 
work  near  said  moving  machinery,  and  on 
January  25,  1900,  and  while  the  machinery 
was  In  motion,  the  belt  from  one  of  the 
wheels  came  off,  and  while  the  same  was 
still  In  motion  the  said  J.  F.  Goldsmith  was 
required  to,  and  it  became  a  part  of  his  duty 
to,  put  said  belt  back  on  said  wheel;  that 
while  attempting  to  do  so  his  little  finger 
was  caught  in  the  machinery,  and  so  crush- 
ed as  that  It  bad  to  be  amputated,  causing 
him  great  physical  pain,  etc.;  that  he  lost 
tliree  months'  time  by  reason  of  said  Injury, 
and  his  earning  capacity  has  been  greatly 
depreciated  by  reason  of  the  loss  of  said 
little  finger,"— and  praying  for  damages  for 
her  said  minor  son  In  the  sum  of  $2,000,  and 
for  herself  In  the  sum  of  $1,105.  The  appel- 
lant answered  In  both  cases:  (1)  By  gen- 
eral denial;  (2)  contributory  negligence  on 
the  part  of  J.  F.  Goldsmith;  (3)  that  the 
Injury  complained  of  was  received  and  sus- 
tained while  the  said  J.  F.  Goldsmith  was 
performing  a  voluntary  act,  not  required  of 
him  by  bis  employment,  and  that  said  Inju- 
ries could  not  and  would  not  have  occurred 
If  he  had  remained  at  his  place  and  post 
of  duty,  and  engaged  at  the  work  for  which 
he  was  employed  by  appellant;  (4)  that  the 
work  and  employment  in  which  said  J.  F. 
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Goldsmltli  was  eagaced  was  not  dangeroiu, 
and  that,  but  for  his  own  negligence  and 
Tolantary  act,  be  would  not  have  been  In- 
jured. At  the  April  term,  1901,  of  the  court, 
the  two  cases  were  consolidated.  At  the 
same  term  of  the  court  there  was  a  Jury 
trial,  resulting  In  a  verdict  and  Judgment  In 
favor  of  J.  F.  Goldsmith  for  $1,000,  and  for 
his  mother,  Mrs.  M.  B.  Goldsmith,  In  the 
sum  of  $260.  Defendant  has  perfected  an 
appeal  to  this  court 

The  first  error  assigned  Is  as  follows: 
"The  court  eired  in  its  main  charge  to  the 
Jury,  wherein  It  charged  the  Jury  as  follows: 
'But  if,  when  injured,  the  said  Goldsmith 
was  In  the  exercise  of  ordinary  care,  con- 
sidering his  age,  and  was  engaged  in  an  act 
which  he  had  not  been  forbidden  to  perform 
by  his  employer,  and  if  the  same  was  an  act 
which  a  person  of  ordinary  prudence,  intelli- 
gence, and  care,  similarly  situated,  would 
have  Judged  to  be  a  part  of  the  duties  inci- 
dent to  his  employment,  and  necessary  to 
expedite  the  work,  and  if  there  was  no  ap- 
parent danger  in  performing  such  act,  and 
if  you  believe  that  Goldsmith,  believing  it  to 
be  his  duty  to  do  this  particular  act,  and  in 
doing  it  as  carefully  as  he  icnew  bow,  was 
injured  by  reason  of  Inexperience  and  Im- 
mature age,  then  he  could  recover,  and  yoa 
will  so  find,  and  assess  ills  damages,'— be- 
cause said  charge  was  not  the  law,  as  ap- 
plicable to  the  case  made  by  the  pleading  or 
proof  in  the  trial  of  the  cause."  We  are  not 
prepared  to  say  that  this  charge  does  not 
announce  a  correct  proposition  of  law.  The 
wording  of  the  charge  is,  however,  in  some 
respects,  unfortunate.  If  J.  F.  Goldsmith 
was  a  minor  and  inexperienced  when  em- 
ployed by  appellant,  it  was  the  duty  of  ap- 
pellant to  instruct  him  as  to  his  duties,  and, 
if  the  performance  of  the  same  was  accom- 
panied with  danger,  to  have  warned  him  of 
such  danger.  If  he  was  not  instructed,  and 
a  belt  came  off  a  wheel  which  moved  the 
machinery  In  connection  with  which  he  was 
working,  and  Goldsmith  believed  it  to  l>e  a 
part  of  his  duty  to  replace  said  belt,  and  a 
person  of  ordinary  prudence,  of  his  age,  and 
with  the  luiowledge  he  possessed,  would 
have  so  believed,  and,  so  believing,  he  at- 
tempted to  replace  said  belt,  and  in  so  doing 
he  acted  wtth  ordinary  care  (that  is,  such 
care  as  a  person  of  his  age  and  intelligence 
would  have  exercised),  and  in  so  attempting 
to  replace  said  belt  he  was  injured,  then  he 
was  entitled  to  recover.  Railway  Co.  ▼. 
Brick,  83  Tex.  698,  20  S.  W.  511;  White  ▼. 
Waterworks  Co.,  9  Tex.  Civ.  App.  405,  29  S. 
W.  252;  Cotton  Co.  v.  Harkey  (Tex.  Olv. 
App.)  48  S.  W.  1005. 

It  is  contended  that  this  charge  Is  errone- 
ous, in  that  it  submits  to  the  Jury  an  issue 
not  presented  by  the  pleadings.  This  con- 
tention is  sustained.  The  case  made  by  the 
pleading  is,  in  substance,  that  when  the  belt 
came  off,  and  while  the  machinery  was  still 
In  motion,  the  plaintiff  was  required,  and  It 


became  his  duty,  to  pnt  It  back  on,  and  tbat 
in  80  doing  he  was  injured.  The  charge  act 
out  in  the  assignment  is  outside  of  the  case 
made  by  the  pleadings,  and  is  one  np<» 
which  the  verdict  of  the  Jury  may  have 
been  found.  Loving  v.  Dixon,  50  Tex.  75; 
Denison  v.  League,  16  Tex.  408;  Marldiam 
V.  Carathers,  47  Tex.  22;  BaUway  Oa  t. 
Terry,  42  Tex.  451. 

For  the  error  indicated,  the  Judgment  la 
reversed,  and  the  cause  remanded.  Be- 
versed  and  remanded. 


MA8SIB  T.  ATOHLEY  tt  aL 

(Court  of  Civil  Appeals  of  Texas.     Jan.  11, 

1902.) 

BXEMPnONa-PHTSIGIANS-TTPlEWUiTKR. 

A  tTpewriter  is  not  exempt  as  a  tool  or 
apftaratus  belonging  to  the  professiou  of  a 
physician,  though  he  uses  it  in  ovreBpondeDce 
and  advertising  his  business. 

Appeal  from  district  court,  Dallas  county; 
Bichard  Morgan,  Judge. 

Action  by  J.  M.  Massie  against  A.  O.  Atch- 
ley  and  others.  Judgment  for  defendants 
Plaintiff  appeals.     AfBrmed. 

W.  T.  Strange  and  Curtis  Hancock,  for  ap- 
pellant   W.  B.  Harris,  for  appelleefl. 

BAINEY,  0.  J.  The  appellant  sued  to  re- 
cover damages  for  the  wrongful  seisnre  and 
sale  under  execution  of  one  typewriter,  which 
he  alleges  was  exempt  under  law.  A  gener- 
al demurrer  was  sustained  to  plaintilTs  peti- 
tion, and,  be  failing  to  amend.  Judgment  was 
rendered  for  defendants. 

Plaintiff's  petition  alleges,  snbstantiaBy, 
that  at  the  time  of  said  seisure  he  was  a 
practicing  physician,  duly  authorized  and  li- 
censed to  practice  medicine  in  all  of  its 
branches;  tliat  in  the  prosecution  of  such 
practice  he  conducted  a  large  corresiwnd- 
ence,  extending  into  many  counties  of  this 
state,  and  furnished  medicine  to  parties  In 
such  counties;  that  he  advertised  extensive- 
ly throughout  the  state  his  business  and  prac- 
tice, and  that  in  the  prosecution  of  said  pro- 
fession and  occupation  as  aforesaid  tt  was 
reasonably  necessary  for  him  to  have  and 
use  a  typewriter;  that  he  was  skilled  in  the 
use  of  it;  and  with  it  he  was  able  to  properly 
dispatch  and  readily  transact  and  condnet 
his  said  correspondence  and  advertisement; 
and  the  same  was  done  by  means  of  said 
typewriter,  etc.;  and  that  same  was  an  ap- 
paratus or  tool  of  his  said  profession,  as  pur- 
sued by  him,  and  that  same  was  exempt 
The  <»ily  issue  raised  is,  does  the  allegations 
show  that  the  typewriter  was  a  tool  or  ap- 
paratus belonging  to  the  profession  of  pliysl- 
cian?  The  Century  Dictionary  and  Encydo- 
pedla  defines  a  physician  as  "one  who  prac- 
tices tlie  art  of  healing  disease  and  preserv- 
ing health;  a  pre8cril)er  of  remedies  for  siCk- 
nesB  and  disease;  specifically,  a  person  li- 
censed by  some  competent  authority,  wadi  as 
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a  medlcBl  ooIIeEe,  to  treat  diseases,  and  pre- 
scribe remedies  for  theni."  The  statute  (Bev. 
St  1895,  art  2395,  subd.  5)  exempts  from 
forced  sale  "all  tools,  apparatus  and  books 
belonging  to  any  trade  or  profession."  The 
typewriter  Is  alleged  to  be  used  for  the  pur- 
pose of  correspondence  and  advertising  plain- 
UlTs  business.  Correspondence  and  advertis- 
ing are  not  acts  that  constitute  a  part  of 
the  practice  of  healing  diseases  and  prescrit)- 
ing  remedies,  and  a  typewriter  used  for  the 
purpose  of  correspondence  and  advertising 
Is  not  a  tool  or  apparatus  belonging  to  the 
profession  of  practice  of  medicine,  In  contem- 
plation of  the  statute.  A  physician  has  a  le- 
gal right  to  use  It  for  that  purpose  if  be  pleas- 
es, yet  the  fact  that  he  does  so,  and  that  It 
is  a  convmience,  does  not  thereby  make  It  a 
tool  or  apparatus  belonging  to  that  profession. 
To  make  a  tool  or  apparatus  exempt,  it  must 
be  shown  to  belong  to  a  trade  or  profession 
pursued  by  the  party  claiming  the  exemption. 
Ttae  allegations  of  plaintiff's  petition  not  only 
fail  to  show  the  typewriter  exempt  in  this 
instance,  but,  on  the  other  hand,  alleges 
facts  which,  to  our  minds,  show  It  not  to  be 
exempt  The  case  of  Smith  v.  H<nrton,  46 
S.  W.  401,  decided  by  this  court  Is  decisive 
of  tbls  case,  the  same  principles  being  In- 
volved. See,  also.  Id.  (Tex.  Sup.)  46  S.  W. 
627. 

We  are  of  the  opinion  that  the  trial  court 
did  not  err  in  sustaining  the  demurrer,  and 
the  Judgment  is  affirmed.    Affirmed. 


TEXAS  M.  HY.  CO.  r.  PARKER. 

(Otonit  At  Civil  Appeals  of  Texas.    Jan.  18, 

1902.) 

COSTS-CLERK'S  FBES-WITNESSBS— COUPEiN- 
SATION— WIFE  OP  PARTY. 

1.  Under  Bev.  St  art  2494,  providing  that 
a  clerk  shall  not  have  fees  for  filing  any  paper 
iiasaed  by  him,  a  clerk  cannot  tax  costs  for  fil- 
ing snbp<ena8  and  dtatiooa  issued  by  him. 

2.  A  clerk  may  tax  costs  for  filing  afBdavits 
of  witnesses  showing  their  attendance,  such 
affidavits  not  being  iasned  by  the  clerk  within 
the  meaning  of  Itev.  St  art  2494. 

3.  Under  Bev.  St  art  2453,  only  allowing  a 
clerk  fees  for  recording  returns  on  a  writ  when 
the  law  requires  such  return  to  be  recorded, 
a  clerk  cannot  charge  fees  for  recording  the 
retnni  on  a  citation,  there  being  no  law  re- 
qniring  the  recording  of  such  return. 

4.  A  clerk,  under  Rev.  St  art  2268,  requir- 
ing him  to  give  a  certificate  of  attendance  on 
the  affidavit  of  a  witness,  can  only  make  one 
charge  therefor  in  taxing  costs,  taking  the  af- 
fidavit and  giving  the  certificate  being  one  act 
and  coming  nnder  the  item  in  the  scnedule  of 
fees  allowing  a  fee  for  "administering  an  oath, 
with  a  certificate  and  seal." 

B.  A  witness  is  not  liable  to  the  clerk  for 
the  letter's  issuance  of  a  certificate  of  attend- 
ance for  such  witness,  the  tee  therefor  being 
properly  taxed  as  costs. 

6.  The  wife  of  a  party  to  a  suit  is  not  enti- 
tled to  pay  for  attendance  as  a  witness. 

Appeal  from  district  court.  Hunt  county; 
H.  C  Connor,  Judge. 

Action  between  the  Texas  Midland  Rail- 
way ODmpany  and  S.  H.  Parker.    From  a 


Judgment  overruling  a  motloa  to  retax  ousts, 
the  former  appeals.    Reversed. 

A.  H.  Bashlell,  for  appellant  Gbai.  W. 
Ogden,  for  appellee. 

RAIXEY,  C.  J.  This  Is  an  appeal  by  ap- 
pellant from  a  Judgment  of  the  district  court 
overruling  a  motion  to  retax  costs. 

1.  Complaint  la  made  of  the  clerk  taxing 
as  costs  the  filing  of  6  subpoenas,  1  citation, 
and  18  affidavits  of  witnesses'  attendance. 
The  court  found  that  all  these  i>apers  were 
issued  by  the  clerk  in  this  case.  The  stat- 
ute (article  2494)  provides  that  "no  clerk 
•  •  *  shall  be  entitled  to  any  fee  for 
filing  any  process  or  paper  issued  by  blm 
and  returned  into  his  court"  This  provi- 
sion, we  think,  precludes  the  right  of  the 
clerk  to  charge  for  filing  papers  Issued  by  blm. 
The  affidavit  of  witnesses  as  to  attendance 
cannot  be  considered  as  being  Issued  by  the 
clerk,  and  be  is  entitled  to  charge  for  filing 
same. 

2.  Complaint  Is  made  of  ttae  Item  of  60 
c«itB  charged  by  the  clerk  for  recording  tiie 
return  on  the  citation.  The  statute  (article 
2453)  only  allows  fees  for  "recording  returns 
on  any  writ  when  such  return  is  required  by 
law  to  be  recorded."  There  Is  no  law  re- 
quiring the  return  of  citation  to  be  recorded. 
Hence  this  charge  is  erroneous. 

3.  The  detk  charged  for  taking  the  affl- 
davlts  of  witnesses,  and.  in  addition  thereto, 
for  issuing  certificates  of  attendance.  Tbe 
statute  (article  2268)  provides  for  the  clerk 
giving  a  certificate  on  the  affidavit  of  a  wit- 
ness as  to  attendance,  but,  in  our  opinion, 
only  oae  fee  should  be  charged.  The  tak- 
ing of  tbe  affidavit  of  a  witness  and  g;iving 
tbe  certificate  should  l>e  considered  as  one 
act  and  a  separate  charge  for  each  should 
not  be  made,  but  a  charge  only  for  the  two 
combined;  that  Is,  the  clerk  is  only  entitled 
to  50  cents  for  taking  tbe  affidavit  of  a  wit- 
ness and  giving  the  certfficate  of  attendance. 
This  charge  comes  under  tbe  item  in  the 
schedule  of  fees  which  allows  50  cents  for 
"administering  an  oath,  or  afilrmatlon,  with 
certificate  and  seaL"  This  fee  should  be  tax- 
ed as  costs,  and  ttie  witnessea  not  beld  r» 
sponsible  therefor. 

4.  A  party  to  a  suit  Is  not  entitled  to  pay 
for  attendance  as  a  witness.  The  wife  of  a 
party  to  a  suit  though  it  Involves  his  sep- 
arate property,  is  Interested  \n.  the  result; 
for,  if  Judgment  lie  rendered  against  him  for 
costs,  it  would  affect  tbe  community  prop- 
erty to  that  extent,  and  sbe  would  be  con- 
sidered a  party  as  to  its  binding  effect 
Scbultze  T.  McLeary,  73  Tex.  92,  11  S.  W. 
924.  The  relation  of  husband  and  wife  ia 
so  intimate  that  whatever  affects  his  Inter- 
est affects  hers,  and  her  attendance  should 
be  considered  In  the  same  light  as  his,  and 
it  la  not  the  policy  of  tbe  la'w  tbat  she 
should  receive  pay  as  a  witness  in  such  a 
case.  ,1^ 
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The  Judgment  Is  rerersed,  and  the  cause 
remanded,  with  instructions  to  the  district 
court  to  retax  the  costs  in  accordance  with 
the  views  herein  expressed.  Reversed  and 
remanded. 


MISSOURI,  K.  &  T.  RY.  00.  OF  TEXAS 
T.  WALDEN.i 

(Oonrt  of  CItU  Appeals  of  Texas.     Nor.  80, 
1901.) 

ItASTEJR  AND  SERVANT— INJURY  TO  SERVANT 
—NEGLIGENCE  OF  FOREMAN- ASSUMPTION 
OF  RISK— INSTRUCTIONS  —  APPEAL  —  HARM- 
LESS ERROR. 

1.  Plaintiff  and  bis  fellow  servants  were  pull- 
ing the  lower  end  of  a  brace  from  a  build- 
ing by  a  rope,  when  it  struck  on  an  obstruc- 
tion; and  plaintiff  was  directed  by  defend- 
ant's foreman  to  raise  the  brace  over  the  ob- 
struction, and,  l>efore  doing  so,  told  the  fore- 
man to  wait;  but  the  latter  directed  the  other 
workmen  to  pnll  before  plaintiff  had  lifted  the 
brace  over  the  obstrnction,  which  caused  it  to 
fall  on  plaintiff.  Held,  that  negligence  of  the 
foreman  authorized  a  verdict  to  plaintiff. 

2.  Plaintiff,  in  attempting  to  lift  the  brace 
over  the  obstruction,  only  assumed  the  risk 
of  dangers  either  apparent  or  known  to  him, 
and  not  dangers  resulting  from  negligent  acts 
of  the  foreman. 

8.  Where  defendant  concedes  that  plaintiff's 
injuries  are  snfflcient  to  support  the  verdict  in 
his  favor,  the  admission  of  erroneous  evidence 
as  to  the  injuries  is  harmless  error. 

4.  Where  the  general  charge  restricts  plain- 
tilTs  right  to  recover  to  the  sole  ground  of 
the  negligence  of  the  foreman  in  directing 
plaintiff's  fellow  servants  to  pull  a  rope,  it  is 
not  error  to  refuse  to  Instmct  that  there  can 
be  uo  recovery  if  the  men  pnlled  the  tx^e 
wlthont  being  so  directed. 

Appeal  firom  district  court,  Orayson  conn- 
ty;   Bice  Mosey,  Judge. 

Action  by  J.  H.  Walden  against  the  Mls- 
aonrl,  Kansas  &  Texas  Railway  Company  of 
Texas  for  Injuries  received  by  plaintiff  while 
In  the  employ  of  defendant  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

T.  S.  Miller  and  Head  &  DlUard,  for  appel- 
lant.   Randell  &  Wood,  for  appellee. 

BOOKHOUT,  3.  This  suit  was  filed  by 
the  appellee  against  the  appellant  to  recov: 
er  damages  for  personal  hijurles  Incurred 
through  the  negligence  of  appellant  A  trial 
resulted  in  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  has  appealed. 

1.  The  first  assignment  of  error  complains 
of  the  action  of  the  court  in  refusing  defend- 
ant's motion  to  instruct  a  verdict  for  the 
defendant,  made  at  the  conclusion  of  the 
plaintiff's  evidence.  The  substance  of  the 
plaintiff's  testimony  was  that  at  the  time  of 
the  accident  appellee  was  working  for  ap- 
pellant on  its  car  sheds  In  the  city  of  Denl- 
son,  removing  a  brace  30  feet  long,  12  inches 
wide,  and  2%  to  8  inches  thick,  which  was 
fastened  diagonally  across  the  outside  of  its 

'  Rebearing  denied  December  21,  1901.  and  writ  of 
error  denied  by  supreme  court  January  23,  1902. 


car  sheds,  on  some  nprTght  pieces;  the  low- 
er end  being  near  the  ground;  the  apper  end 
being  some  20  feet  above  the  ground.  John 
Corcoran  was  appellant's  foreman,  and  ap- 
I)ellee  was  directed  by  the  appellant  to 
work  under  the  direction  of  said  Corcoran. 
Corcoran  directed  appellee  to  take  a  maul 
and  knock  the  lower  end  of  the  brace  loose 
from  said  upright  pieces,  which  appellee 
did.  Then  Cwcoran  directed  appellee  to  tie 
a  rope  around  the  lower  end  oC  the  brace, 
which  order  was  obeyed.  Corcoran  then  di- 
rected a  number  of  appellee's  co-laborets  to 
take  hold  of  said  rope  and  pnll  the  brace  out 
from  the  shed.  In  doing  so,  the  brace  struck 
an  obstructl<Ht,— one  of  the  rails  of  appel- 
lant's railroad.  Appellee,  undo'  the  direction 
of  Corcoran,  lifted  It  over  the  obstruction.  In 
pulling  It  out,  it  struck  a  second  obstruction, 
which  was  a  piece  of  wood  next  to  another 
rail  of  appellant's  railroad.  Corcoran  again 
directed  appellee  to  come  around  l)etween 
the  brace  and  the  men  who  bad  bold  of  the 
rope,  and  Uft  the  brace  over  the  second  ob- 
struction. Appellee,  In  obedience  to  an  order 
of  Corcoran,  went  up  within  a  short  distance 
of  the  brace,  and  got  hold  of  the  rope,  and 
as  he  did  so  be  said  to  Corcoran  to  wait 
When  appellee  pulled  on  said  rope  for  the 
purpose  of  lifting  said  brace  over  said  ob- 
struction, Corcoran  gave  an  order  to  the 
men  holding  the  rope  to  pull  on  the  same, 
which  was  obeyed,  thereby  suddenly  loosen- 
ing the  brace,  and  the  same  fell  upon  appel- 
lee and  Injured  him.  Appellee  did  not  know 
that  there  was  any  one  working  at  the  top 
of  the  brace.  He  did  not  know  that  Corco- 
ran was  going  to  give  an  order  to  pull  on 
the  rope  attached  to  said  brace  while  he  was 
In  the  act  of  lifting  the  same  over  the  ob- 
struction. On  cross-examination  be  testified 
that  he  had  been  In  railroad  employment 
about  16  years,  and  a  good  part  of  that  time 
in  the  building  of  bridges  and  tearing  down 
and  repairing  bridges.  Previous  to  entering 
upon  the  work  in  which  he  was  injured,  he 
had  been  repairing  cars  for  the  appellant 
He  knew  that  the  manner  In  which  the 
braces  were  being  removed  from  appellant's 
shed  was  accompanied  with  some  danger. 
He  was  hurt  on  Friday,  and  a  day  or  so 
after  the  accident  Mr.  Jenkins,  claim  agent 
of  the  appellant  drew  up  a  statement  at  ap- 
pellee's house  and  read  it  over  to  appellee. 
He  stated  that  John  Corcoran  was  there,  and 
went  on  to  state  to  Mr.  Jenkins  how  it  was, 
and  Mr.  Jenkins  wrote  this  down.  Appellee 
could  not  read,  and  testified  he  could  not 
sign  his  name.  He  says:  "I  can  make 
scratches  about  it;"  that  the  signature  to 
the  statement  was  about  like  his  mark.  He 
was  asked  if  he  made  the  statement,  "I  have 
no  blame  to  attach  for  my  accident,  which  I 
consider  purely  an  accident  likely  to  happen 
to  any  one."  He  testified  that  he  did  not 
On  the  following  Monday  he  went  to  the 
hospital.  Upon  the  closing  of  appellee's  tes- 
timony, he  rested  his  case.    The  attorneys 
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(or  the  company  thereupon  asked  the  conrt 
to  Instmct  a  verdict  for  the  defendant, 
•wrhicb  the  conrt  declined  to  do.  The  evi- 
dence was  sufficient  to  require  the  enbrnia- 
elon  of  the  case  to  the  Jury.  If  Corcoran  or- 
dered appellee  to  come  aronnd  between  the 
brace  and  the  men  who  bad  hold  of  the  rope, 
and  lift  the  brace  over  the  second  obstruc- 
tion, and  appellee,  in  obedience  to  such  or- 
der, went  up  within  a  short  distance  of  the 
brace,  and  took  hold  of  the  rope  for  the  pur- 
pose of  lifting  the  brace  over  the  obstruc- 
tion, and  at  the  time  told  Corcoran  to  wait, 
and  Corcoran  did  not  wait,  bnt  ordered  the 
men  holding  the  roi)e  to  pull,  and,  In  obedi- 
ence to  said  order,  they  did  pull,  thereby 
suddenly  loosening  the  brace,  and  the  same 
fell  upon  appellee  and  Injured  him,  then  he 
would  be  entitled  to  recover,  unless,  in  obey- 
ing the  order  of  Corcoran,  and  in  attempting 
to  lift  the  brace  over  tiie  obstruction,  he 
was  guilty  of  contributory  negligence.  This 
depends  upon  whether  an  ordinarily  prudent 
person,  situated  as  appellee  was,  and  with 
the  knowledge  of  the  facts  he  possessed, 
would  have  obeyed  the  order  of  the  foreman, 
and  attempted  to  lift  the  brace  over  the 
second  obstruction.  When  appellee.  In  obe- 
dience to  the  order  of  Corcoran,  attempted 
to  lift  the  brace  over  the  obstruction,  be 
assumeri  the  risk  of  such  danger  as  was 
known  to  blm,  and  such  as  was  open  and 
apparent  He  did  not  assume  the  risk  of 
danger  caused  by  the  negligence  of  thr 
foreman.  He  had  the  right  to  assume  that 
the  foreman  wuld  not  do  any  act  or  give 
any  orde:  which  would  make  the  lifting  of 
the  brace  over  the  obBtriiction  more  hazard- 
ous. We  conclude  that  the  act  of  Corcoran 
In  givtug  the  order  to  appellee  to  lift  the 
brac3  over  the  second  obstruction,  and  in 
fallius  to  give  heed  to  the  appellee's  request 
tc  wait,  and  iu  giving  the  order  to  the  other 
emp?oy6s  to  pull  on  the  rope,  and  in  causing 
them  to  pull,  was  negligence,  and  that  ap- 
pellant Is  chargeable  with  the  same;  tliat 
said  ne.'Iigenoe  was  the  proximate  cause  of 
appellee's  injuries,  and  that  he  has  sustained 
damajres  In  the  amount  found  by  the  jury. 
Appellee  did  not  assume  the  risk  of  the 
danger  resulting  from  executing  the  fore- 
man's order  and  was  not  guilty  of  contribu- 
tory negligence.  There  was  no  error  in  re- 
fusing to  instmct  a  verdict  for  the  defendant 
2.  It  Is  contended  that  the  court  erred  In 
permitting  the  appellee  to  testify,  over  its 
objection,  that  Dr.  Acheson,  the  company's 
doctor,  examined  bis  (plalntlfTs)  foot  The 
objection  was  that  the  evidence  was  brele- 
vflut  and  wholly  immaterial.  We  are  of 
opinion  that  the  evidence  was  not  subject 
to  these  objections.  However,  if  the  evi- 
dence was  not  admissible,  its  admission,  in 
view  of  the  record,  would  not  be  ground  for 
reversing  the  judgment  It  is  admitted  by 
the  appellant  that  the  evidence  of  appellee's 
Injuries  is  sufficient  to  support  the  verdict 
In  view  of  this  admission,  if  the  court  bad 


erred  In  admitting  the  testimony  such  error 
was  harmless. 

3.  It  is  contended  that  the  court  erred  in 
refusing  defendant's  special  charge  to  the 
effect  that  If  the  men,  other  than  Corcoran, 
pulled  the  rope  without  any  spedflc  direc- 
tion from  him,  and  thereby  caused  the  in- 
jury, the  jury  should  find  for  the  defendant. 
The  court,  in  its  general  charge,  restricted 
the  plalntlfTs  right  to  recover  to  the  sole 
ground  of  Corcoran's  having  given  the  ordo: 
to  pull  the  rope  at  the  time  plaintiff  was  un- 
dertaking to  lift  the  brace  over  the  obstruc- 
tion. We  think  the  main  charge  fairly  cov- 
ered this  phase  of  the  case,  and  that  there 
was  no  error  In  refusing  the  special  charge. 

Finding  no  error  in  the  record,  the  Judg- 
ment will  be  affirmed.    Affirmed. 


GREENWOOD  et  nx.  v.  HOUSTON  lOB  & 

BREWING  C0.» 

(Conrt  of  Civil  Appeals  of  Texas.     Jan.  17, 

1902.) 

REQUESTED  INSTRtJCTIONS— NECB88ITT. 
Where  defects  In  the  charge  of  the  court' 
are  such  as  can  be  taken  advantage  of  only  by 
requested  charges,  and  none  are  asked  which 
can  properly,  be  given,  the  defects  are  waived. 

Appeal  from  district  court,  Harris  county; 
Wm.  H.  Wilson.  Judge. 

Action  by  the  Houston  Ice  &  Brewing  Com- 
pany against  Thomas  Greenwood  and  wife. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

J.  M.  Gibson  and  T.  G.  Horser,  for  appel- 
lants. Bake?,  Botts,  Baker  &  Lovett  for 
appellee. 

GILL,  J.  This  suit  was  brought  by  the 
appellee  against  the  appellants  on  a  promis- 
sory note  for  $300,  and  to  foreclose  a  lien 
upon  certain  real  estate,  evidenced  by  a  deed 
of  trust  executed  by  appellants  to  secure 
same.  The  suit  on  the  note  was  not  resisted, 
but  the  foreclosure  of  the  lien  was  opposed 
on  the  ground  that  the  real  estate  was  the 
homestead  of  appellants  at  the  date  of  the 
execution  of  the  deed  of  trust  and  that  the 
Instrument  was  not  executed  with  the  req- 
uisite formalities,  nor  for  any  of  the  pur- 
poses for  which  a  Uen  could  be  created 
against  a  homestead.  A  jury  trial  resulted 
in  a  verdict  and  judgment  against  Thomas 
Greenwood  for  the  amount  of  the  note,  and 
foreclosure  of  the  lien  as  against  both  de- 
fendants. From  this  judgment  the  parties 
cast  have  appealed. 

The  judgment  is  assailed  by  complaints 
against  the  charge  of  the  court  and  the  con- 
tention that  the  undisputed  facts  show  the 
premises  to  have  been  the  homestead  of  ap- 
pellants at  the  date  of  the  execution  of  the 
deed  of  trust  The  defects,  if  any,  in  the 
charge  of  the  court  are  such  as  could  be 
taken  advantage  of  only  by  requested  cl^ar- 
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ges,  asd  none  were  asked  by  appellants 
which  Bbould  have  been  given.  Whether  or 
not  the  premises  were  a  homestead  was  a 
question  upon  which  the  evidence  was  con- 
flicting. It  was  largely  a  question  of  credl-  i 
billty  01  witnesses,  and  the  verdict  finds  am- 
pie  support  In  the  evidence.  No  reversible 
error  Is  inresented,  and  the  Judgment  is  af- 
firmed. 
Affirmed. 


DAILY  v.  H0LLI8. 

(Conrt  of  Civil  Appeals  of  Texas.     Dec.  21, 

1801.) 

PUBLIC     POUOT— BIDDING    ON    CONTRACT — 

STIFLING  COMPBTITION-CONTEACT 

BErrWBEN  BIDDERS. 

Where  two  competinft  contractors  agree 
as  to  the  amount  that  each  shall  bid  for  doing 
certain  worli.  on  an  understanding  that  the 
saccessfnl  bidder  atiaU  share  his  profits  with 
the  other,  the  successful  bidder  is  not  liable  to 
the  otlier  on  such  aKreement;  the  same  being 
coutrary  to  public  policy. 

Appeal  from  district  court,  Bowie  county; 
J.  M.  Talbot  Judge. 

Action  by  Tom  Daily  against  O.  J.  Hollls. 
From  a  Judgment  in  favor  of  defendant  plain- 
tiff appeals.    Affirmed. 

Glass,  Estes  &  King,  for  appellant  Smel- 
ser  &  Mahaffey,  for  appellee. 

TEIIPLETON,  J.  The  appellant,  Tom 
Daily,  and  the  appellee,  O.  J.  HoUis,  resided, 
the  one  in  Tezarliana,  Tex.,  and  the  othef 
in  Texarkana,  Ark.,  and  were  independent, 
competing,  and  rival  contractors  and  build- 
ers of  the  said  city.  They  were  never  part- 
ners, but  sometimes  vrhea  Hollis  had  a  con- 
tract he  sublet  part  of  the  work  to  Dally. 
The  Pintsch  Compressing  Company,  a  cor- 
poration, desired  to  erect  a  gas  plant  on  the 
Arkansas  side  of  the  city,  and  had  prepared 
the  plans  and  specifications  thereof,  and  de- 
termined to  let  the  contract  for  such  build- 
ing to  the  lowest  responsible  bidder.  For 
the  purpose  of  securing  offers  and  bIdS  that 
were  honestly  competitive,  and  of  thereby 
obtaining  fair  and  reasonable  terms,  the  com- 
pany advertised  for  sealed  bids  for  the  con- 
struction of  said  plant;  the  bidder  to  furnish 
all  the  material  necessary,  except  iron,  and 
to  do  and  perform  all  the  work  and  labor 
required  in  building  the  plant  The  bids 
were  open  to  all  the  contractors  of  Texar- 
kana and  vicinity,  of  whom  there  were  sev- 
eral besides  Daily  and  Hollls,  and  the  right 
was  reserved  to  reject  any  and  all  bids.  Dally 
saw  the  advertisement  of  the  Pintsch  Com- 
pany, and  applied  to  Its  agent  for  a  copy  of 
the  plans  and  specifications,  which  he  ob- 
tained and  examined  with  a  view  to  filing  a 
Wd  for  the  contract.  Subsequently  Hollls 
learned  of  the  advertisemeut  and  also  sought 
the  said  agent  for  the  same .  purpose.  He 
then  ascertained  that  Daily  had  the  plans 
and  specifications,  and  was  figuring  on  aub- 


mltttaig  a  bid.  Daily  and  HoUls  got  together, 
and,  after  some  negotiations,  reached  aa  un- 
derstanding by  wMch  It  was  agreed  that 
Hollls  should  present  a  bid,  offering  to  take 
the  contract  at  and  for  the  sum  of  $3,476,  and 
that  Dally  should  make  a  bid  offering  to 
take  the  contract  for  $35  la  excess  of  that 
sum.  It  was  further  agreed  that  In  case  the 
Hollis  bid  was  accepted  the  contract,  though 
In  the  name  of  Hollls  alone,  should  be  per- 
formed by  both  Hollis  and  Daily,  and  that 
they  should  share  equally  in  the  profits  of 
the  undertaking.  It  was  calculated  that  it 
would  cost  $2,876  to  complete  the  contract 
leaving  a  net  profit  of  $600.  in  pursuance  of 
the  agreement,  Daily  and  Hollis  prepared  and 
submitted  separate  and  distinct  bids,— one, 
in  Daily's  name,  of  $3,511;  and  one,  in  Hol- 
lls' name,  of  $3,476.  The  bids  were  sealed, 
and  were  received  by  the  Pintsch  Company 
and  opened,  along  with  bids  of  other  contract- 
ora  It  was  found  that  Hollls'  bid  was  th« 
lowest  filed,  and  the  contract  was  awarded 
to  him.  A  written  contract  was  thereupon 
entered  Into  by  Hollis  and  the  convany  for 
the  constructioa  of  the  plant  upon  the  terms 
of  his  bid.  The  object  of  the  agreement  be- 
tween Daily  and  Hollis  was  to  prevent  com- 
petition between  them,  and  thereby  secure 
the  contract  on  more  favorable  terms,  and 
insure  to  each  an  interest  in  the  profits.  The 
separate  bids  were  made  In  otder  to  pre- 
serve the  appearance  of  rivalry  and  comi>e- 
tltlon,  and  in  that  way  impose  on  the  com- 
pany, and  secure  the  letting  of  the  contract 
npon  terms  which  might  not  be  accepted 
If  it  was  known  that  the  bids  were  the  re- 
sult of  a  combination  of  bidders.  The  com- 
pany knew  nothing  of  the  agreement  be- 
tween Hollls  and  Dally,  and  supposed  that 
the  bids  of  each  were  made  in  good  faith, 
and  that  HoUls  alone  was  Interested  In  the 
bid  filed  in  his  name.  The  contract  between 
HoUls  and  the  company  was  fully  and  faith- 
fully performed  by  the  parties  to  It  The  net 
profits  realized  by  the  contractor  were  $1,007. 
Dally  assisted  Hollis  In  performhig  the  con- 
tract according  to  the  agreement  between 
them,  and  thereby  became  entitled  to  one- 
half  of  the  said  profits,  if  the  agreement 
was  enforceable.  HoUls  paid  Dally  $109, 
leaving  a  balance  of  $439.50,  which  he  re- 
fused to  pay.  DaUy  brought  this  suit  to  re- 
cover the  balance  claimed  by  him,  which  he 
alleged  amounted  to  $518;  charging  in  his  pe- 
tition that  he  and  Hollis  were  partners  in  the 
contract  Hollis  denied  the  partnership,  and 
pleaded  substantially  the  facts  above  stated 
in  avoidance  of  legal  liability;  his  contention 
being  that  the  agreement  was  not  enforce- 
able, because  it  was  contrary  to  public  pol- 
icy. His  view  of  the  matter  was  adopted 
by  the  trial  court,  and  Judgment  was  ren- 
dered accordingly. 

If  DaUy  and  Hollis  agreed  to  seek  the  con- 
tract Jointly  because  they  desired  to  work 
together,  and  in  the  belief  that  the  associa- 
tion would  be  to  their  mutual  advantage,  and 
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would  enable  them  to  better  carry  out  the 
contract  if  It  sliould  be  secured,  then  the 
.igrwmeiit  was  not  ilU^al.  If  their  purposes 
were  Innocent,  the  taking  of  the  contract  In 
tbe  name  of  Hollls  alone  would  not  be  rep- 
rehensible. But  the  agreement  did  not  owe 
Its  origin  to  any  such  motive.  They  were 
riTals  in  business,  and  each  of  them  was 
seeking  thia  particular  Job.  Neither  of  them 
needed  or  wanted  th«  aid  of  tbe  other  In 
performing  the  contract.  The  agreement 
was  entered  into  for  tbe  purpose  of  stifling 
competition  between  them,  and  by  that 
means  of  securing  the  contract  upon  better 
terms  than  could  have  been  obt.ilned  in  fair 
and  open  competition.  To  consummate  their 
purpose  and  Impose  on  the  Plntsch  Company, 
resort  was  had  to  the  artifice  of  filing  a  bid 
In  tbe  name  of  Daily,  and  thus  keeping  up 
the  appearance  of  competition.  It  Is  useless 
to  sjieculate  as  to  whether  the  company  was 
actually  damaged.  The  intention  of  Daily 
and  Hollis  was  to  obtain  an  unfair  adran- 
tage,  and  the  means  employed  were  cal- 
culated to  accomplish  their  purpose.  The 
Iuiproi)er  motive  underlying  the  agreement, 
and  the  method  adopted  of  carrying  it  into 
effect,  stamp  it  as  essentially  vicious.  To 
uphold  and  approve  such  practices  would  be 
to  encourage  double  dealing  and  fraud,  and 
to  retard  the  making  of  desirable  improve- 
ments. The  law  will  not  compel  the  parties 
to  such  an  agreement  to  a  fair  division  of 
the  spoils  of  their  unlawful  enterprise.  At- 
clieson  V.  Mallon,  43  N.  Y.  147,  3  Am.  Rep. 
C78;  Glbbs  v.  Smith,  115  Mass.  592.  In 
James  v.  Fulcrod,  5  Tex.  512,  55  Am.  Dec. 
743,  two  persons  agreed  that  one  of  them 
ahonld  bid  hi  a  lot  to  be  sold  at  public  auc- 
tion; the  lot  to  be  paid  for  by  both,  and 
afterwards  divided  between  them  upon  lines 
agreed  on.  The  agreement  was  upheld,  as 
it  appeared  that  neither  of  the  parties  want- 
ed tbe  whole  lot;  but  each  desired  the  portion 
he  was  to  get  under  the  agreement,  and 
could  get  it  in  no  other  way.  The  purpose 
and  effect  of  the  agreement  were  not  to  pre- 
vent competition,  and  no  deception  was  prac- 
ticed In  carrying  it  out.  It  was  declared  by 
the  court  that  bidders  at  such  sales  cannot 
be  permitted  to  enter  into  combinations  to 
stifle  competition,  with  the  design  of  pur- 
chasing property  at  less  than  its  fair  value, 
but  that  they  may  unite  in  any  such  num- 
ber as  may  be  necessary  to  make  the  pur- 
chiise  advantageous  to  theniRelves,  provided 
this  Junction  of  Interests  be  without  "dis- 
honest motives"  or  injurious  consequences; 
and  it  was  further  declared  that  such  bidders 
had  the  right  to  consult  and  promote  their 
own  Interests,  but  could  not  resort  to  auy 
fraudulent  artifice  for  that  purpose.  In 
Flnnders  v.  Wood,  83  Tex.  277,  18  8.  W. 
572,  three  architects,  who  had  separately  pre- 
pared and  filed  plans  and  specifications  for 
the  building  of  a  court  house,  agreed  that. 
If  either  set  of  plans  was  accepted,  the 
amount  received  should  be  divided  between 


them  all.  The  agreement  was  approved,  as 
it  was  not  to  withdraw  any  of  the  plans, 
but  to  leave  them  in  competition  as  they 
were.  The  court  approved  the  doctrine  of 
Atcheson  v.  Mallon,  supra,  where  it  was 
held  that  a  contract  between  two  competi- 
tive bidders,  made  when  they  filed  their  bids, 
that  they  should  divide  the  profits,  was 
against  public  policy  and  void.  We  approve 
the  finding  of  the  trial  court  that  the  agree- 
ment shown  in  this  case  was  not  consistent 
with  a  sound  public  policy,  and  that  there- 
fore the  plaintiff  was  not  entitled  to  recova:. 
The  Judgment  is  afllrmed. 


BK.\iSDENBURG  T.  NORWOOD.' 

(Court   of  Civil  Appeals  of  Texas.     Dec.   7, 

1901.) 

VENDOR'S  UEN  NOTE— FORBCLOSURB-JUDO- 
MBNT— J  UIlISDICnON. 

1.  A  petition  In  the  district  court  alleged 
that  tbe  deceased  husband  of  defendant  execut- 
ed a  note  for  tlie  price  of  land;  that  the  note 
reserved  a  lieu;  that  the  plaintiff  was  the 
owner  of  the  note;  that  the  husbaud  had  died 
intestate;  that  one  year  had  elapsed  since  his 
death;  and  that  no  admiDlstration  iiad  been 
granted  on  his  estate,  the  sole  property  of 
which  was  the  land.  Held,  that  the  facts  were 
snflicient  to  confer  jurisdiction  ou  the  district 
court. 

2.  Where  a  note  is  given  in  payment  for  land, 
the  vendor  has  a  lien  by  implication,  in  the  ab- 
sence of  a  reservation  of  a  lien  in  the  note. 

3.  A  transfer  of  a  note  given  in  payment  of 
tile  price  of  land  carries  with  it  the  vendor's 
lien. 

4.  Where  the  maker  of  a  vendor's  lien  note 
is  deceased,  and  there  has  been  no  administra- 
tion on  the  estate,  it  is  proi>er  in  a  suit 
against  the  maker's  widow  to  foreclose  the  lien 
to  fidjndge  a  lien  on  the  land,  but  not  render 
judgment  against  the  defendant. 

Appeal  from  di.«trlct  court,  Bowie  coimty; 
J.  M.  Tnllwt,  Judge. 

Suit  by  P.  T.  Norwood  against  Emma  Bran- 
denburg and  others.  From  a  Judgment  In  fa- 
vor of  plalntiflf,  defendant  Emma  Branden- 
burg appeals.    Affirmed. 

Henry  &  Henry,  for  appellant  Dan.  T. 
Leary,  for  n[q)ellee. 

BOOKHOUT,  J.  This  was  a  suit  Institut- 
ed by  P.  T.  Norwood  against  Emma  Bran- 
denburg, Birtle  Brandenburg,  Artie  Branden- 
burg, and  Harry  Brandenburg  upon  a  note 
executed  by  Amos  Brandenburg,  deceased,  to 
establish  a  debt  and  foreclose  a  vendor's 
lion  on  n  tract  of  land  described  in  the  peti- 
tion. The  defendant  Emma  Brandenburg  an- 
swered by  general  demurrer  and  general  de- 
nial. The  other  defendants  did  not  answer. 
A  trial  retinited  In  a  Judgment  for  Norwood 
establishing  his  debt,  and  foreclosing  the 
lien  upon  the  property,  and  ordering  the  land 
sold  to  pay  tlie  debt;  from  which  Judgment 
the  dofondant  Emma  Brandenburg  has  ap- 
pealed to  this  court 

Appellant's  first  asslgnmeat  of  error  com- 
plains that  tbe  court  erred  in  overruling  her 
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demurrer  to  the  petition,  for  the  reason  that 
it  appears  from  the  petition  that  the  county 
court  alone  has  Jurisdiction  oyer  the  sub- 
ject-matter of  this  suit,  the  collection  of 
file  note  and  enforcement  of  the  lien;  and, 
further,  that  the  petition  does  not  state  any 
facts  sufficient  to  confer  Jurisdiction  upon  the 
district  court  authorizing  said  court  to  render 
Judgment  for  the  collection  of  said  debt  by 
a  sale  of  the  land  as  the  property  of  the 
estate  of  Amos  Brandenburg,  deceased.  The 
petition  alleged,  In  substance,  that  on  Jan- 
uary 21,  1807,  one  Amos  Brandenburg  ex- 
ecuted bis  promissory  note  to  one  M.  D. 
TUson  for  the  sum  of  $^300,  with  Interest  at 
10  per  cent,  per  annum  from  date  until  paid, 
and  10  per  cent,  attorney's  fees  If  sued  on; 
that  M.  D.  Tllson  transferred  the  note  to 
plaintiff  before  Its  maturity,  without  re- 
course; that  he  Is  the  owner  of  the  note 
(attaching  a  copy  of  the  note  as  Exhibit  A); 
that  said  note  was  for  part  of  the  purchase 
money  of  a  certain  tract  of  land  In  Bowie 
county  (giving  the  metes  and  bounds  of  said 
land),  J.  B.  Floyd,  H.  R.  Sur.;  that  on  Jan- 
nary  1, 1807,  M.  D.  Tllson  conveyed  said  land 
to  Amos  Brandenburg  by  deed  in  writing; 
that  In  said  note  and  deed  a  Hen  was  reserv- 
ed to  secure  the  payment  of  the  note;  that 
since  the  execution  of  the  note  Amos  Bran- 
denburg died  Intestate,  and  left  surviving 
him  a  widow,  to  wit,  Emma  Brandenburg, 
and  three  children,— Artie  Brandenburg,  8 
years  old,  Blrtle  Brandenburg,  6  years  old, 
and  Harry  Brandenburg,  4  years  old;  that 
more  than  one  year  has  elapsed  since  the 
death  of  Brandenburg;  that  no  administra- 
tion has  been  granted;  that  there  is  no  ne- 
cessity for  an  administration  on  said  estate; 
that  said  minors  have  no  guardian;  that  said 
land  is  used  by  defendants  as  their  home- 
stead, and  Is  the  only  property  of  said  es- 
tate; that  the  note  has  never  been  paid. 
Plaintiff  prays  for  citation,  the  appointment 
of  a  guardian  for  the  minors,  for  Judgment 
for  his  debt  Interest,  attorney's  fees,  and 
costs,  and  for  foreclosure  of  his  lien  on  the 
land,  with  an  order  for  the  sale  of  the  land. 
The  facts  alleged  in  the  petition  were  eufft- 
clent  to  confer  Jurisdiction  upon  the  district 
court,  and  the  court  did  not  err  in  overrul- 
ing the  exceptions  to  the  petition.  Solomon 
T.  Skinner,  82  Tex.  345,  18  S.  W.  008. 

Appellant's  second  assignment  of  error 
complains  substantially  that  the  court  erred 
in  rendering  Judgment  for  the  plaintiff,  P.  T. 
Norwood,  for  $4.50,  and  establishing  a  lien  up- 
on the  land  In  ccMitroversy,  and  In  ordering 
the  land  sold  as  under  execution  as  the  prop- 
erty of  Amos  Brandenburg,  deceased,  to  sat- 
isfy said  judgment  for  the  reason  that  there 
Is  no  evidence  that  said  land  was  ever  con- 
veyed to  said  Amos  Brandenburg  in  his  life- 
time by  M.  D.  Tllson,  and  the  evidence  falls 
to  show  that  the  land  belonged  to  the  es- 
tate of  Amos  Brandenburg,  deceased;  that 
tbe  evidence  falls  to  show  that  Emma  Bran- 
denburg bad  received   the  land   in   contro- 


versy from  the  estate  of  Amos  Brandenburg, 
deceased,  and  fails  to  show  the  aale  of  the 
land  by  Tllson  to  Brandenburg,  and  tbe  note 
does  not  reserve  a  lien  on  the  land.  Tbe 
note  recites  the  sale  of  tbe  land  by  H.  D. 
Tllson  to  Amos  Brandenburg,  and  tbat  It  was 
given  in  payment  therefor.  It  described  tbe 
land  by  metes  and  bounds.  It  does  not  hi 
express  language,  reserve  a  lien  on  the  land. 
This  was  not  necessary.  The  note  having 
been  given  In  payment  for  the  land,  the  voi- 
der has  an  Implied  lien  thereon  to  secure  tbe 
purchase  money.  Briscoe  v.  Bronaugh,  1  Tex. 
830,  46  Am.  Dec.  108;  Flanagan  v.  Cushman, 
48  Tex.  242.  The  transfer  of  the  note  car- 
ried with  It  the  lien.  There  Is  evidence  that 
at  the  time  of  the  trial  Amos  Brandenburg 
had  been  dead  about  three  years,  tbat  he  left 
no  other  property,  that  the  note  sued  on  was 
the  only  debt  against  him,  and  that  there  bad 
been  no  administration  upon  his  estate.  We 
conclude  that  there  Is  no  molt  In  the  sec- 
ond assignment  ot  error,  and  the  same  is 
overruled. 

Complaint  Is  made  of  tbe  Judgment  hi 
that  It  Is  not  against  the  defendant  The 
judgment  established  tbe  debt  and  adjudged 
the  debt  a  lien  upon  the  land.  It  provided 
for  Its  satisfaction  from  the  proceeds  of  the 
sale  of  the  land.  No  personal  Judgment  was 
rendered  against  defendant.  The  Judgment 
was  proper.  Bllnn  v.  McDonald,  92  Tex.  601, 
46  S.  W.  787,  48  S.  W.  571,  50  8.  W.  931. 

Finding  no  error  in  the  record,  tbe  Jadg- 
ment  Is  affirmed.    Affirmed. 


GULF,  C.  &  a  F.  BY.  CO.  t.  MATTHEWS 

et  aL 

(Court  ot  Civil  Appeals  ot  Texas.     Jan.  25, 
1902.) 

RAILROADS— ACTION  FOR  DEATH— RUNKINO 
OVER  PERSON  ON  TRACK— BXPBRT  TESTI- 
MONY—EFFBCT  OF  TRAIN  STRIKING  PER- 
SON WHILE  STANDING  —  OBJECTION  FOR 
FAILURE  TO  LAY  PREDICATE— ORDINANCES 
—FAILURE  TO  ENFORCE— RAPID  RUNNING 
OF  TRAIN— NEQLIQENCB  PER  SB— KNOWL- 
EDGE  OF  ORDINANCE  —  TRESPASSERS  ON 
TRACK— USB  OP  TRACK  AS  FOOTWAY— EVI- 
DBNGB  —  INTOXICATION  OF  DECEASED  — IN- 
STRUCTION—MISCONDUCT  OF  JURY. 

1.  Upon  the  issue  of  whether  a  person  mn 
over  by  a  railway  train  was  standing  or  walk- 
ing on  the  track  or  lyiof;  on  it  when  struelc. 
evidence  that  a  train  strildn^  a  man  sUudiDi 
on  the  track  would  throw  him  off,  and  woala 
not  run  over  him  unless  he  was  lying  down, 
was  relevant  and  material. 

2.  The  question  of  whether  a  train,  ou  Etril:- 
Ing  a  man  standing  or  walking  on  the  track, 
would  throw  him  off  or  run  over  him,  and 
whether  or  not  it  would  be  more  apt  to  mn 
over  him  if  he  were  lying  on  the  track,  is  pe- 
culiarly within  the  knowledge  of  locomotiTe 
engineers  and  other  persons  familiar  with  sacb 
accidents,  and  hence  is  a  proper  sQbject  for  ex- 
pert testimony. 

3.  The  objection  that  the  proper  predicate 
was  iKXt  laid  for  expert  testimony,  if  not  urged 
when  the  testimony  was  offered,  need  not  lie 
considered  on  appeal. 

4.  Where  an  ordinance  made  It  a  misde- 
meanor to  run  trains  in  any  part  of  a  city  at 
greater   than   a    certain    speed    without   era- 
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UnnaUy  ringing  the  bell,  neglect  of  the  ma- 
nicipal  autfaoriuca  to  enforce  such  ordinance  in 
m  part  of  the  cit7  did  not  excuse  a  violation 
there,  so  as  to  relieve  a  railroad  company  from 
liabUit7  for  injuries  caused  by  a  violation  of 
the  ordinance. 

5.  Violation  of  the  ordinance  is  negligence  en- 
titling a  party  injured  thereby  to  recover. 

ti.  The  fact  that  a  party  injured  did  not  know 
of  the  ordinance  does  not  affect  the  railroad 
company's  liability. 

7.  Where  a  portion  of  a  railroad  track  was 
commonly  used  as  a  footway  to  the  knowledge 
of  the  company,  a  person  so  using  it  is  right- 
fully upon  the  track,  and  entitled  to  the  same 
beneCt  from  an  ordinance  prohibiting  the  rapid 
running  of  trains  as  a  person  at  a  crossing. 

8.  On  the  issue  of  whether  or  not  an  ordi- 
nance prohibiting  the  running  of  trains  at 
more  than  a  certain  rate  of  speed  anywhere 
in  the  city  limits  applied  to  a  certain  part  of 
the  city,  evidence  as  to  how  trains  were  cus- 
tomarily operated  at  that  place,  and  the  cost 
and  practicability  of  operating  them  there  in 
the  manner  required  by  the  ordinance,  and  that 
the  ordinance  was  unreasonable,  was  not  ad- 
missible. 

9.  Though  it  was  made  a  misdemeanor  by 
ordinance  to  trespass  on  the  premises  of  an- 
other without  bis  consent  a  person  walking  on 
part  of  a  railroad  track  habitually  used  as  a 
footway  to  the  knowledge  of  the  railroad  com- 
pany, not  being  a  trespasser,  was  not  guilty  of 
a  misdemeanor. 

10.  In  an  action  against  a  railroad  company 
for  negligently  causing  death,  where  defendant 
claimed  that  deceased  was  intoxicated  at  the 
time,  a  charge  requiring  a  finding  for  defend- 
ant If  deceased  was  intoxicated,  without  regard 
to  whether  his  intoxication  contributed  to  the 
accident,  was  properly  refused. 

11.  Where  the  brother  of  plaintiff,  who  was 
looking  after  the  case  for  her,  met  a  juror 
whom  he  intimately  knew,  and  the  juror  bought 
drinks  and  cigars  for  both,  while  the  brother 
paid  for  their  dinners  which  they  ate  together, 
sucL  action  was  sufficient  cause  for  settiug 
aside  a  verdict  in  plaintiff's  favor,  though  both 
parties  testified  that  the  case  was  not  men- 
tioned. 

Error  from  district  court  Grayson  county. 
Rice  Maxey.  Judge. 

Actltm  by  Maggie  Matthews  and  others 
against  tb'*  Oolf,  Colorado  &  Santa  F6  Ball- 
way  Company  From  a  Judgment  In  favor 
of  plafntiffa,  defendant  brings  error.  Re- 
versed. 

J.  W.  Terry,  Cbas.  K.  Lee,  and  Culver  A; 
Hay,  for  plaintiff  in  error.  Wolfe,  Hare  & 
Semple^  for  defendants  In  orror. 

TEMPLBTON,  J.  The  defendants  In  er- 
ror, who  are  the  wife  and  minor  children 
of  J.  L.  Matthews,  deceased,  brought  this 
snlt  to  recover  the  damages  sustained  by 
them  on  account  of  his  death,  which,  it  was 
alleged,  was  occasioned  by  the  negligence  of 
the  plaintiff  in  error.  On  a  trial  before  a 
Jury  they  obtained  Judgment  for  $10,000. 

▲  little  after  6  o'clock  in  the  morning  of 
May  8,  1899,  a  north-bound  freight  train  of 
the  plaintiff  in  error  ran  over  a  man,  who 
afterwards  proved  to  be  the  said  J.  L.  Mat- 
thews. The  man  was  dead  when  found  a 
few  minutes  later.  There  were  no  eyewit- 
nesses to  the  accident  except  the  engineer 
and  fireman  of  the  train.  The  accident  oc- 
curred within  the  limits  of  the  city  of  Ft 


Worth,  and  near  the  northern  boundary 
thereof.  Matthews  had  been  doing  some 
grading  on  the  road  of  plaintiff  In  error  near 
Cleburne,  and  owned  a  grading  outfit,  con- 
sisting of  the  necessary  teams  and  tools.  He 
quit  work,  and,  leaving  his  outfit  at  Cle- 
burne, went  to  Ft  Worth  on  the  day  before 
his  death.  In  company  with  one  Turner.  He 
went  there  expecting  to  get  work  at  a  gravel 
pit,  ,or  from  the  Texas  &  Pacific  Railway 
Company.  One  of  his  employes  was  to 
bring  the  grading  outfit  across  the  country 
to  Ft  Worth,  and  meet  Matthews  at  a  cec- 
tain  point  on  Main  street,  about  S  o'clock  p. 
m.  on  May  8th.  Matthews  and  Turner  sep- 
arated about  10  o'clock  p;  m.  on  May  7th  at 
a  lodging  house  on  Main  street  where  Mat- 
thews was  stopping,  agreeing  to  meet  at 
7  o'clock  next  morning  on  Front  street,  near 
the  Union  Depot,  in  the  southern  part  of  the 
city,  for  the  purpose  of  going  to  look  for  a 
camping  place  for  the  grading  outfit  It  ap- 
pears from  the  testimony  of  a  clerk  of  the 
lodging  house  that  some  time  between  10  and 
1  o'clock  that  night  Matthews,  after  en- 
gaging a  bed,  left  the  lodging  house,  saying 
that  he  would  be  back  in  about  an  hour.  He 
did  not  return,  however,  and  his  whereabouts 
from  that  time  until  the  accident  occurred 
were  not  shown.  He  was  somewhat  Intoxi- 
cated when  he  left  the  lodging  house,  the 
evidence  being  uncertain  as  to  what  extent 
He  was  shown  to  be  a  man  who  sometimes 
drank  to  excess.  It  was  the  theory  of  the 
defendants  In  error  that  Matthews  had  learn- 
ed of  a  noted  and  generally  used  camping 
ground,  which  was  located  a  short  distance 
north  of  the  place  where  the  accident  oc- 
curred, and  that  he  was  on  his  way  to  look 
at  the  same,  and  that  while  be  was  walking 
along  the  track  he  was  overtaken  and  run 
down  by  the  train.  It  was  shown  by  the 
testimony  of  one  witness  that  a  man  an- 
swering the  general  description  of  Matthews 
passed  down  the  track  a  little  ahead  of  the 
train.  It  was  the  theory  of  the  plaintiff  in 
error  that  Matthews  was  drunk,  and  that 
while  going  about  the  city  in  that  condition 
he  became  lost  and  wandored  upon  the 
track,  and  fell  or  lay  down,  or  was  assault- 
ed and  robbed,  and  his  body  left  th«-e  by 
his  assailant  The  engineer  and  fireman 
testified  that  they  were  keeping  a  sharp  look- 
out and  saw  and  ran  over  an  object  lying 
on  the  track,  but  did  not  know  that  It  was 
a  man  until  afterwards,  though  they  thought 
it  might  be  a  man.  The  weather  was  very 
foggy  that  morning,  and  they  testified  that 
on  account  of  the  fog  they  did  not  discover 
the  object  nntil  th^  were  almost  upon  it 
and  could  not  be  sure  what  it  was.  There 
was  an  attempt  made  to  Impeach  the  en- 
gineer by  testimony  showing  that  he  had 
made  statements  wblch  conflicted  In  some 
respects  with  the  testimony  delivered  by  him 
on  the  trial.  There  was  evidence  to  the  ef- 
fect that  the  body  was  warm  when  found, 
and  that  fresh  blood  was  flowing  from  it 
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The  court  Inetructed  the  Jury  to  find  for  the 
defendant  If  they  believed  that  Matthews 
was  lying  on  the  track  when  he  was  struck 
by  the  train,  and  authorized  a  recovery  by 
the  plalntltrs  only  in  the  event  that  the  Jury 
believed  that  Matthews  was  struck  and  kill- 
ed while  walking  along  the  track. 

The  plaintiff  In  error  offered  to  prove  by 
one  Oumpert  that  he  was  a  locomotive  en- 
gineer of  13  years'  experience,  and  had  fre- 
quently run  over  animals  when  -the  same 
were  walking,  standing,  and  lying  on  the 
track,  and  had  run  over  persons  when  they 
were  walking  and  lying  on  the  track;  that 
his  experience  as  an  engineer  was  that  In 
96  cases  ont  of  100  a  person  or  animal  walk- 
ing or  standing  on  the  track  would  not  be 
run  over,  but  that  the  cow-catcher  would 
tlirow  them  off  the  track;  that  this  Is  par- 
ticularly true  aa  to  a  train  running  25  or 
80  miles  an  hour,  or  at  a  rapid  rate  of  speed; 
that,  In  his  opinion,  the  chances  are  99  In 
100  that  if  the  train  ran  over  a  man  on  the 
track,  he  was  lying  down  on  It  when  he  was 
struck.  The  evidence  In  this  case  showed 
conduslvdy  that  Matthews  was  ran  over  on 
the  track,  and  that  the  train  was  running 
at  a  speed  of  25  or  30  miles  per  hour  when 
It  struck  bim.  The  testimony  of  Oumpert 
was  objected  to  on  the  grounds  that  it  was 
Immaterial  and  Irrelevant,  and  called  for  bis 
opinion  on  a  question  upon  which  he  was 
not  entitled  to  express  an  opinion,  the  ques- 
tion not  being  a  proper  one  for  expert  tes- 
timony. The  objection  was  sustained,  and 
the  evidence  excluded.  The  plaintiff  In  error 
offered  to  make  the  same  proof  by  six  other 
experl«iced  engineers,  but  the  same  objec- 
tions were  made  to  their  evidence  with  like 
result  It  Is  clear  that  the  proposed  testi- 
mony was  neither  Immaterial  nor  Irrelevant 
Hie  remaining  objection  that  the  question 
was  not  a  proper  one  for  expert  testimony  re- 
quires more  serious  consideration.  The  gen- 
eral rule  relating  to  the  admlsslbUity  of  such 
evidence  is  thus  stated  by  Lawson  on  Ex- 
pert Evidence:  "Every  employment  which 
has  a  particular  class  devoted  to  Its  pursuit 
Is  an  art  or  trade,  and  persons  Instructed 
therein  by  study  or  experience  may  give 
their  opinion."  This  language  was  quoted 
with  approval  In  Railway  Co.  v.  Thompson, 
76  Tex.  501,  12  S.  W.  742,  and  It  was  there 
held  that  the  business  of  mllroading  comes 
sufficiently  within  the  rule  to  make  the  opin- 
ions of  those  engaged  In  it  admissible. 
This,  of  course,  does  not  mean  that  an  ex- 
perienced railroad  man  may  give  his  opinion 
as  to  any  and  every  matter  connected  with 
the  business.  The  general  rule  just  stated  is 
qualified  by  another  rule,  which  limits  the 
testimony  of  the  expert  to  such  matters  as 
require  technical  knowledge  to  understand. 
Lawson,  Exp.  Ev.  rule  37.  If  the  uninitiat- 
ed and  inexperienced  person  can  reach  a  sat- 
isfactory conclusion  upon  the  point  In  ques- 
tion when  the  facts  upon  which  the  oonclu- 
•ioa  Is  to  be  based  have  been  established. 


thai  the  opinion  of  the  expert  1>  not  ad- 
missible. But  If  the  conclusion  can  be 
drawn  only  by  one  having  special  knowl- 
edge or  experience  in  that  line  of  business, 
the  opinion  of  the  specialist  la  admissible. 
In  this  case  one  of  the  vital  questions  in  is- 
sue was  whether,  when  Matthews  was  struck 
by  the  train,  he  was  standing  up  or  lying 
down.  The  defendant  proved  by  two  wit- 
nesses that  he  was  lying  down.  The  plain- 
tiffs introduced  evidence  tending  to  show 
that  he  was  standing  up,  and  attempted  to 
Impeach  one  of  the  defendant's  witnesses. 
It  was  conclusively  shown  that  the  entire 
train  passed  over  the  dead  man.  If,  aa  con- 
tended by  the  plaintiffs,  the  testimony  Intro- 
duced by  the  defendant  on  this  issue  was 
false,  then  the  posltloD  of  Matthews  at  the 
time  he  was  struck  was  unexplained,  except 
by  circumstances.  Thereupon  the  question 
arose  whether,  if  Matthews  was  standing  up 
when  struck,  he  would  have  been  thrown 
from  the  track,  and  not  run  over.  The  de- 
fendant offered  to  prove  by  engineers  that 
in  their  opinion,  based  upon  long  expoience, 
a  man  or  animal  struck  while  standing  on 
the  track  would  almost  invariably  be  thrown 
from  the  track,  and  not  run  over.  The  ob- 
jection of  the  plaintiffs  was,  in  effect  that 
the  jurors  were  as  competent  as  the  engi- 
neers to  decide  whether  such  was  tiie  fact 
This  objection  carries  with  It  the  Idea  that 
the  effect  of  a  train  striking  a  person  or 
animal  standing  or  lying  on  the  track  is  a 
matter  of  common  knowledge,  and  that  the 
special  knowledge  and  experience  of  the  en- 
gineer is  not  needed  to  solve  the  question. 
It  seems  absolutely  certain  that  this  propo- 
sition is  unsound.  Suppose  the  object  struck 
Is  standing  on  the  track.  Will  It  be  thrown 
directly  off?  Will  it  be  thrown  forward,  and 
fall  on  the  track?  Will  it  be  thrown  upward 
and  fall  on  the  cow-catcher,  and.  If  so,  will 
It  Call  or  be  thrown  off  In  front  or  to  one 
side?  One  not  learned  In  the  sciences  In- 
volving the  action  of  physical  forces  and  not 
experienced  in  watching  the  result  of  such 
action  might  speculate  upon  these  questions, 
but  the  difficulty  of  his  reaching  a  satis- 
factory conclusion  upon  them  Is  apparent 
On  the  other  hand,  the  experienced  engiueer, 
who  has  witnessed  many  such  events,  Is 
In  a  poeiti<»i  to  speak  with  some  degree  of 
authority  in  these  respects.  If  he  Is  quali- 
fied to  speak,  and  the  jury  believes  that  his 
eplnlon  is  fairly  and  truly  given,  his  testi- 
mony would  aid  them  In  arriving  at  a  con- 
clusion. In  view  of  the  evidence  In  this  case^ 
we  think  that  the  testimony  of  the  engiueers 
should  have  been  admitted,  and  that  it  was 
material  error  to  exclude  it  This  conclusion 
is  clearly  in  accord  with  the  rules  of  law 
governing  the  admission  of  such  evidence, 
and  is  In  line  with  the  decision  in  Cooper  v. 
Railroad  Co.,  44  Iowa,  141,  where  It  was 
held  that  an  engineer  might  give  his  opinl<» 
as  to  what  would  be  the  effect  of  a  backing 
train  striking  a  cow  standing  ob  the  track. 
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Hie  defendants  In  error  taggeet  in  tbelr 
brief  tbat  the  praper  predicate  was  not  laid. 
This  objection  was  not  urged  when  the  testl- 
oionywas  offered,  and  we  are  not  called  upoa 
to  coDBlder  It  Bnt,  even  had  the  objection 
been  Interposed  at  the  pcaper  time,  It  is  by 
■o  means  clear  that  it  would  bare  been  well 
taken.  Accenting  to  the  theory  of  the  de- 
tesdants  In  error,  the  position  of  Matthews 
at  the  time  he  was  struck  was  wholly  unex- 
plained, except  that  it  was  their  contention 
that  he  was  either  walking  or  standing  on 
the  track.  The  hypothetical  questions  ask- 
ed were,  therefore,  necessarily  general  in 
tbelr  natnre,  and  defendants  in  error  could 
not  complain  that  they  were  framed  to  meet 
tlie  case  presented  by  their  contention.  A 
substantial  similarity  of  conditions  should, 
however,  be  shown  by  the  predicate  testi- 
■Mtoy. 

Tbe  plaintiff  in  error  bad  fenced  its  track 
at  the  place  of  the  accident,  the  fence  extend- 
ing north  beyond  tlie  city  limits.  The  train 
bad  passed  tbe  last  crosshig  within  the 
city.  A  witness  testifled  that  the  fence  was 
broken,  so  that  people  could  and  did  pass 
through.  How  long  the  fence  bad  been  in 
that  condition,  and  whether  tbe  company 
knew  tliat  fact,  was  not  shown.  The  com- 
pany bad  issued  notices  warning  the  public 
tD  keep  off  its  tracks  and  grounds,  which 
notices  had  been  posted  at  varlons  places 
along  its  line  of  road.  The  nearest  place  to 
tbe  scene  of  the  accident  where  such  notice 
was  posted  was  at  the  depot  in  tbe  southern 
part  of  tbe  city,  about  IH  or  2  miles  from 
the  point  wh»e  Matthews  was  struck.  There 
was  testimony  to  tbe  effect  that  the  track 
at  tbe  place  of  the  accident  had  been  com- 
monly and  habitually  used  by  tbe  public  for 
a  long  time,  to  such  extent,  and  so  openly 
and  notoriously,  that  the  company  either 
knew  or  should  have  known  of  such  use.  It 
was  not  shown  that  tbe  company  actually 
consented  to  the  use  of  its  track,  but  the 
evidence  suggests  tbe  theory  that  It  acqui- 
esced therein.  It  was  made  a  misdemeanor 
by  tbe  oidinanoes  of  the  city  of  Ft  Worth 
to  ran  a  train  within  tbe  limits  of  tbe  city 
at  a  rate  of  speed  greater  than  six  miles 
per  bonr,  or  without  continnally  ringing  the 
belL  The  evidence  is  conclusive  that  tbe 
train  was  run  at  a  much  greater  rate  of 
speed  than  six  miles  per  hour,  and  was  con- 
flicting as  to  wbettaer  the  bell  was  ringing. 
The  court  instructed  the  Jury  that  if  the 
track  at  the  point  of  tbe  accident  was  com- 
monly and  habitually  used  by  tbe  public  as 
a  footway,  and  tbe  company  knew  and  ac- 
quiesced in  such  use,  and  If  Matthews  was 
struck  and  killed  while  walking:  on  the  track, 
and  if  tbe  train  was  run  In  violation  of  the 
ordinances  of  the  city  relating  to  tbe  matter 
of  speed  or  the  ringing  of  tbe  bell,  and  if 
the  excessive  speed  or  tbe  failure  to  ring  the 
bsU  was  the  cause  of  the  accident,  then  the 
plaintiffs  were  entltied  to  recover.  The 
plaintiff  in  error  objects  to  this  charge  on 


the  ground  that  imder  the  facts  shown  the 
ordinances  were  not  applicable  to  such  pla- 
ces as  that  where  tbe  accident  occurred,  and 
that  In  respect  to  sucb  places  they  were  un- 
reasonable and  void.  It  also  offered  testi- 
mony, which  was  excluded,  for  the  purpose 
of  showing  that  the  ordinances  had  never 
been  enforced  at  tbe  place  of  the  accident, 
and  that  the  officers  of  the  law  who  were 
diarged  with  the  enforcement  thereof  had 
recognized  the  right  of  the  plaintiff  In  er- 
ror to  disregard  the  same.  We  are  of  opin- 
ion that  tbe  objections  of  the  plaintiff  in  er- 
ror are  not  well  taken.  As  criminal  statutes, 
the  ordinances  were  operative  in  all  parts  of 
the  city,  and  the  fact,  if  it  be  a  fact  that 
tbe  city  officers  neglected  to  enforce  them, 
or  even  connived  at  the  violation  thereof, 
would  not  excuse  any  infringement  of  the 
same.  The  object  of  tbe  ordinances  is  man- 
ifest In  cities  like  Ft  Worth  it  is  danger- 
ous to  human  life  to  opei-ate  railway  trains 
at  a  rapid  rate  of  speed,  or  wlthont  proper 
warning  signals,  and  the  ordinances  were 
adopted  t»  protect  the  public  against  the 
danger.  Any  member  of  the  public  lawfully 
upon  the  track  of  a  railway  company  within 
the  city  limits  would  be  entitied  to  tbe  ben- 
efit of  the  ordinances,  and  as  to  sucb  person 
a  violation  of  snch  ordinances  would  be  neg- 
ligence on  the  part  of  the  company.  Wheth- 
er the  company  would  owe  a  duty  to  a  tres- 
paaaer  not  to  violate  tbe  ordinances  Is  a 
question  which  is  not  before  us  for  decision. 
If,  as  submitted  In  the  charge  under  consid- 
eration, the  track  of  the  plaintiff  in  error 
at  the  point  of  the  accident  was  commonly 
and  habitually  used  by  the  public  as  a  foot- 
way with  tbe  knowledge  and  acquiescence 
of  the  company,  then  Matthews  was  right- 
fully upon  tbe  track,  and  the  same  reason 
existed  why  tbe  ordinances  should  be  ap- 
plied at  sucb  place  as  at  crossings  down 
town.  Neither  would  the  fact.  If  it  was  a 
fact  that  Matthews  did  not  know  of  the 
ordinances,  change  the  duty  which  the  com- 
pany owed  to  him  as  a  member  of  the  pub- 
lic to  observe  the  laws  which  the  city  bad 
enacted  for  the  protection  of  the  public.  Tbe 
testimony  offered  by  plaintiff  In  error  tend- 
ing to  show  how  trains  were  customarily 
operated  at  such  places,  and  the  cost  and 
practicability  of  operating  them  at  snch  pla- 
ces in  the  manner  reqolred  by  said  ordinan- 
ces, and  that  the  ordinances  were  unreason- 
able, was  not  admissible  on  the  issue  here 
considered.  If  It  was  burdensome  to  plain- 
tiff In  error  to  comply  with  the  ordinances 
at  the  point  where  the  accident  took  place, 
It  bad  voluntarily  assumed  the  same  by  as- 
senting to  the  use  of  the  track  at  that  point 
by  the  public. 

It  was  made  a  misdemeanor  by  tbe  ordi- 
nances of  the  city  for  any  person  to  tres- 
pass upon  the  premises  of  another,  without 
his  consent  The  plaintiff  in  oror  insists 
that  Matthews  was  a  trespasser  because  be 
was  upon  tbe  track  in  violation  of  this  ocdl- 
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nance.  If  plaintiff  in  error  acquiesced  in  the 
use  of  Its  track  at  that  point  by  the  public, 
the  ordinance  would  not  apply,  for  in  such 
case  Mattliews  was  not  a  trespasser. 

The  special  charges  asked  by  the  plaintiff 
in  error  on  the  issue  concerning  the  Intox- 
ication of  Matthews  were  properly  refused, 
as  the  same  required  a  finding  for  the  de- 
fendant If  Matthews  was  intoxicated,  with- 
out regard  to  whether  his  Intoxication  con- 
tritnited  to  the  accident 

Pending  the  trial  of  this  case  In  the  dis- 
trict court,  one  of  the  Jurors,  who  was  after- 
wards selected  as  foreman  of  the  Jury,  and 
3.  W.  Woosley,  whose  mother  was  a  sister 
of  J.  L.  Matthews,  met  during  a  recess  of 
the  court.  The  Juror  set  up  the  drinks  to 
Woosley.  They  then  had  dinner  together, 
Woosley  paying  therefor.  After  dinner  the 
Juror  bought  cigars  for  both.  They  had  a 
private  conrersation  on  the  streets,  which 
lasted  several  minutes.  Woosley  was  look- 
ing after  and  managing  the  case  for  Mrs. 
Matthews.  He  employed  the  attorneys  for 
the  plaintiffs,  and  went  to  Ft  Worth  to  look 
up  testimony.  He  boarded  at  the  same  hotel 
with  Mrs.  Matthews  during  the  trial.  Woos- 
ley and  the  said  Juror  lived  at  Whltewright, 
where  they  were  In  business.  They  were  in- 
timate friends.  They  testified  that  the  case 
was  not  mentioned,  that  their  meeting  was 
accidental,  and  that  their  conversation  was 
of  a  purely  social  nature.  The  Juror  bore  a 
good  reputation.  These  facts  were  shown 
on  the  hearing  of  defendant's  motion  for  a 
new  trial,  and  were  insisted  upon  as  a  rea- 
son why  the  motion  should  be  granted.  We 
are  of  opinion  that  the  point  was  well  made, 
and  that  the  trial  court  erred  In  not  sustain- 
ing the  motion  upon  that  ground.  The  im- 
portance of  guarding  a  Jury  engaged  In  the 
trial  of  a  cause  from  improper  Influences  is 
too  well  understood  to  require  argument 
While  Woosley  was  not  a  party  to  this  suit, 
and  had  no  pecuniary  interest  In  It,  his  con- 
nection with  the  case  was  such  that  it  was 
manifest  impropriety  for  a  Jur<Hr  to  exchange 
courtesies  with  him.  The  Juror  may  have 
been  entirely  innocent  of  any  wrong  inten- 
tion, and  It  is  even  possible  that  the  eating, 
drinking,  smoking,  and  social  Intercourse 
with  the  kinsman  and  manager  of  the  plain- 
tiffs did  not  affect  his  verdict  However, 
such  conduct  was  reasonably  calculated  to 
do  so,  and  may  have  done  so  without  the 
Juror  knowing  It  No  matter  how  Innocent 
the  parties  may  have  been,  their  conduct 
was  improper,  and  it  is  Impossible  to  say 
that  injury  to  the  defendant  did  not  result 
from  It  The  only  safe  rule  to  adopt  upon 
a  question  like  this  is  to  require  of  the  Jurors 
and  interested  parties  such  circumspection 
as  will  prevent  all  suspicion  of  Improper  in- 
fluence. Jurors  and  parties  should  keep 
strictly  aloof  from  each  other  pending  the 
trial,  and,  if  they  do  not  but  meet  under  cir- 
cumstances from  which  injury  to  the  other 
party  may  be  reasonably  apprehended,  a  ver- 


dict for  the  party  engaging  tn  Intercourse 
with  the  Juror  cannot  be  sustained.  Such  m. 
transaction  is  incapable  of  explanation.  If 
parties  were  permitted  to  excuse  improper 
conduct  of  this  character  <m  the  ground  that 
no  wrong  was  intended,  and  probably  no  In- 
jury was  done.  It  would  be  Impossible  to 
draw  the  line  anywhere  short  of  absolnte 
corruption.  We  are  unwilling  to  lend  m- 
couragement  to  practices  which,  if  tolerated, 
would  undermine  the  purity  and  efficiency  of 
our  Jury  system.  The  authorities  bearing  on 
this  question  are  nomeroas  and  somewhat 
conflicting.  In  Marshall  v.  Watson  (Tex. 
Civ.  App.)  40  S.  W.  352,  the  authorities  upon 
which  our  conclusion  is  based  are  collated 
and  reviewed.  We  concur  in  the  views  there 
expressed,  and  have  found  no  Texas  case 
which  announces  a  different  rule. 

It  is  Impracticable  and  unnecessary  to  dis- 
cuss the  many  assignments  of  error  pre- 
sented. 

For  the  errors  Indicated  above^  the  Judg- 
ment is  reversed,  and  the  canse  remanded. 
Reversed  and  remanded. 


WESTERN  UNaON  TEL.   00.   T.   MeCON- 

NI0O.1 
(Court  of  OivU  Appeals  of  Texas.     Jan.  11, 

1902.) 

TBLBQRAMB-DEI<AT  IN  DELIVBRT— SUNDAY 
HOURS— INSTRUCTIONS. 

1.  In  an  action  against  a  telegraph  company 
tor  delay  in  delivering  a  message,  where  the 
fact  that  defendant  had  eetablighed  office  hours 
on  Sunday,  and  that  it  did  not  maintain  a 
force  for  the  delivery  of  messages  on  other 
hours  during  that  day,  was  undisputed,  testi- 
mony of  plaintiff's  witnesses  that  on  certain 
occasions,  telegrams  had  been  delivered  to  them 
out  of  business  hours,  was  insufficient  to  show 
an  abrogation  of  the  rule  respecting  hours, 
where  defendant's  employes  testified  that  such 
telegrams  were  delivered  for  accommodation, 
merely. 

2.  A  telegraph  company  maintained  office 
hours  on  Sunday  in  plaintiff's  town  from  6  to 
10  a.  m.  and  4  to  6  p.  m.  During  the  dosed 
hours  the  operator  received  a  telegram  an- 
noundug  the  death  of  plaintiff's  mother,  and 
hung  it  on  the  hook  for  delivery  when  the 
messenger  reported.  The  only  train  which 
plaintiff  conld  have  taken  was  due  at  4K>3  p. 
m.,  and  usually  stopped  3  or  6  minutes.  On  the 
day  in  question  it  aid  not  leave  until  4:15  or 
4:20.  The  messenger  was  12  minutes  late  in 
reporting,  and  the  telegram  was  not  delivered 
until  about  4:20,  when  it  was  too  late  to  catch 
the  train.  It  took  the  boy  3  or  4  mlnntes  to 
number,  copy,  envelope,  and  address  the  mes- 
sage. Plaintiff  resided  about  2,000  feet  from 
the  depot.  He  testified  that  had  he  received 
the  message  within  6  minutes  of  the  departure 
of  the  tx&ia,  he  could  have  caught  it  HM, 
tbat  a  verdict  for  plaintiff  for  delay  in  deliver- 
ing the  message  soon  enough  after  4  p.  m.  to 
enable  plaintiff  to  take  the  train  could  not  be 
sustained. 

3.  Failure  to  charge  on  a  certain  isane  was 
not  error,  where  the  charge  requested  thereon 
was  included  in  a  charge  erroneous  la  other 
respects. 

4.  In  determining  whether  a  telegraph  com- 
pany was  negligent  in  delivering  a  message  re- 

»  Reliearing  denied^S  ^^^d  by  CjlJO^lc 
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ceired  daring  dosed  boon  vn  Snnday,  the 
time  consomed,  after  the  office  waa  opened.  In 
copjing,  nambMing,  enveloping,  and  address- 
is;  the  message,  was  properur  computed. 

5.  A  telegraph  operator  in  Kew  Orleans  U  not 
presumed,  in  law,  to  know  the  Sunday  hours 
of  the  company  at  a  town  in  Texas,  and,  in  ac- 
cepting a  meseage  for  transmission,  does  not 
undertake  to  dellyer  it  regardless  of  such 
hoars,  in  the  absence  of  a  specific  agreement  to 
that  effect. 

Appeal  from  district  court,  Brazos  county; 
J.  C.  Scott,  Judge. 

Action  by  A.  D.  McConnlco  against  the 
Western  Union  Telegraph  Oompany.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
ReTersed. 

A.  H.  Jayne,  for  appellant.  Lamar  Betbea, 
V.  B.  Hudson,  and  Doremus  &  Qutler,  for 

appellee. 

GILL,  J.  This  suit  was  brought  by  appel- 
lee to  recover  of  appellant  damages  for  neg- 
ligent failure  of  appellant  to  make  timely 
delivery  to  him  of  a  tdegraph  message  an- 
nouncing the  death  of  his  mother  at  New 
Orleans,  by  reason  of  which  delay  he  was 
deprived  at  the  opportunity  to  attend  her 
funeral.  A  Jury  trial  resulted  In  a  verdict 
and  Judgment  for  plaintiff  for  $1,000,  from 
wUich  the  telegraph  company  has  appealed. 

The  defense  urged  by  defendant  was  that 
It  bad  established,  as  reasonable  office  hours 
tor  Sunday  at  the  place  of  delivery,  from  8 
to  10  o'clock  a.  m.,  and  from  4  to  6  o'clock 
p.  m.;  that  between  the  hours  10  a.  m.  and 
4  p.  m.  the  telegraph  office  was  not  kept 
open  for  public  business,  and  that  during 
those  hours  the  messenger  boy  was  dischar- 
ged from  duty;  that  the  message  was  re- 
ceived at  1:35  p.  m.  on  Sunday,  the  19th  day 
of  November,  1889,  and  was  delivered  with- 
in 15  or  20  minutes  after  4  o'clock.  It  de- 
nied generally  the  allegations  of  negligence. 

The  facts  are  as  follows:  A.  D.  McCon- 
nico,  the  plaintiff,  was  a  banker  residing  at 
Bryan,  Tex.  His  home  was  between  1,200 
and  2,000  feet  from  the  telegraph  office,  and 
be  had  lived  there  for  many  years.  His  moth- 
er, sister,  and  C.  E.  Rice,  his  brother-in-law, 
lived  in  New  Orleans.  On  the  morning  of 
Novembtf  19,  1889,  C.  B.  Rice  sent  to  plain- 
tiff, at  Bryan,  Tex.,  the  following  telegram 
over  the  wires  of  the  defendant:  "New  Or- 
leans, La.,  November  19,  1S99.  To  A.  D. 
McConnlco,  Bryan,  Texas:  Ma  died  this  morn- 
ing at  four  o'clock.  Chas.  E.  Rice."  The  per- 
son mentioned  In  the  message  was  the  moth- 
er of  plaintiff,  who  died  at  4  o'clock  on  the 
morning  of.  the  date  named,  and  was  buried 
the  following  day  at  New  Orleans.  The  only 
train  on  which  plaintiff  could  have  taken 
passage  in  order  to  reach  New  Orleans  in 
time  for  the  funeral  was  due  to  arrive  at 
Bryan  at  4:03  p.  m.,  and  usually  stopped  at 
that  point  from  8  to  6  minutes.  On  the 
date  in  question,  which  was  Sunday,  the 
train  was  late,  and  actiuUy  arrived  at  Bry- 
tn  at  4:12  p.  m.,  and  left  at  between  4d5 
66B.W.-88 


and  4:20.  The  message  was  taken  off  the 
wires  at  1-.35  p.  m.,  but  was  not  delivered 
until  about  4:20,  at  which  time  the  train  had 
left  Bryan,  and  was  about  a  mile  from  the 
depot.  W.  W.  Harris  was  the  telegraph  op- 
erator for  defendant  at  Bryan  on  the  day  In 
question,  and  had  been  for  a  great  many 
years.  He  was  also  the  agent  and  teleg^raph 
operator  for  the  Houston  &  Texas  Central 
Railroad  Company  at  that  point,  the  tele- 
graph instruments  of  both  companies  being 
located  in  the  same  room.  The  telegraph 
company  bad  established  office  hours  for 
Sunday  at  from  8  to  10  o'clock  a.  m.  and 
from  4  to  6  o'clock  p.  m.  From  10  to  4 
o'clock  on  Sundays,  Harris  was  In  the  em- 
ploy of  the  railroad  company,  and  the  rules 
of  defendant  did  not  require  that  he  take 
or  receive  messages  between  the  hours  nam- 
ed. The  messenger  whose  duty  it  was  to 
deliver  messages  had  been  discharged  at  10 
o'clock  a.  m.  on  the  day  in  question,  and 
was  not  required  to  report  for  duty  again 
until  4  o'clock  p.  m.  Whit  Doremus,  who 
had  been  taught  telegraphy  by  Harris,  but 
who  was  not  In  the  employment  of  either 
the  railway  or  telegraph  company,  bad  on 
the  day  In  question  relieved  Harris,  and  was 
working  for  the  railway  company  in  his 
stead.  He  It  was  who,  while  working  at  the 
railway  instrument,  heard  the  call  from  the 
telegraph  Instrument,  and  voluntarily  took 
the  message  In  question  from  the  wire,  and 
hung  it  on  the  hook  for  delivery  when  the 
messenger  came  on  duty.  Realizing  the  Im- 
portance of  the  message,  and  being  acquaint- 
ed with  McConnlco,  he  went  downstairs  to 
tel^hone  the  message  to  him,  but  the  room 
In  which  the  telephone  was  situated  was 
locked.  He  had  no  one  by  whom  he  could 
said  the  message,  and,  as  he  could  not 
abandon  his  railroad  duties,  he  awaited  the 
coming  of  Harris.  The  latter  arrived  at  the 
office  between  3  and  3:15  o'clock,  and,  seeing 
the  message  on  the  hook,  requested  Dore- 
mus to  see  some  of  plaintiff's  family,  and 
inform  them  of  the  message,  or  send  some 
one  with  It  to  the  house.  Doremus  did  not 
see  any  one,  and,  having  business  of  his 
own,  did  not  himself  deliver  it.  Harris  could 
not  leave  the  office,  because  a  freight  and  the 
passenger  train  were  ordered  to  meet  at 
Bryan;  but  he  also  tried  to  phone  or  send 
the  message,  but  failed  because  he  could  not 
get  to  the  phone,  and  could  not  find  any  one 
to  send  It  by.  The  messenger  boy,  whose 
duty  It  was  to  return  to  the  office  and  report 
for  duty  at  4  o'clock,  was  playing  ball  about 
one-fourth  of  a  mile  from  the  office;  and, 
hearing  the  train  whistle,  he  mounted  his 
pony,  and  arrived  at  the  depot  just  as  the 
train  pulled  In.  This  was  12  minutes  later 
than  he  should  have  resumed  bis  duties.  He 
at  once  went  to  the  office,  numbered  and  cop- 
led  the  message.  Inclosed  It  In  an  envelope, 
addressed  It,  and  delivered  It  to  plaintiff  by 
4:20,  or  perhaps  a  little  earlier.  It  took  him 
8  or  4  mlnutea  to  number,  copy,  envelope^  ^ 
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and  addrew  the  message;  Plaintiff  testified 
that,  liad  be  received  the  message  In  time, 
he  would  have  talcen  the  4:08  train  and  at- 
tended his  mother's  funeral.  He  also  stated 
that,  had  the  boy  delivered  the  message  to 
him  within  5  or  6  minutes  of  the  departure 
of  the  train,  he  could  have  caught  the  train, 
which  was  late,  bought  a  tlclcet  on  credit,  and 
gone;  that  he  would  not  have  stopped  to 
malce  any  preparations  for  his  journey.  That 
the  defendant  had  established  office  hours 
for  Sunday  at  Bryan,  as  alleged,  is  absolute- 
ly undisputed,  as  Is  also  the  fact  that  it  did 
not  maintain  a  force  of  messengers  for  the 
delivery  o£  messages  during  the  hours  nam- 
ed. Plaintiff,  conceding  that  proof  of  office 
hours  as  alleged  would  excuse  the  company 
between  the  hours  of  10  to  4  o'clock,  sought 
to  avoid  the  force  of  these  facts  by  attempt- 
ing to  show  that  the  defendant,  by  a  sys- 
tematic disregard  of  the  rule  as  to  office 
hours,  had  abrogated  it,  and  was  now  es- 
topped to  urge  it  as  a  defense.  The  evidence 
affecting  this  issue  is  substantially  as  fol- 
lows: Plaintiff  stated  he  had  received  mes- 
sages between  10  and  4  o'clock  on  Sunday, 
but  did  not  know  when  nor  how  many. 
Witness  Lee  stated  he  had  received  messages 
between  those  hours,  and  had  sent  many. 
It  may  have  been  done  for  him  as  a  mat- 
ter of  accommodation.  Witness  Ettle  had  re- 
ceived messages  between  those  hours,  but 
could  not  tell  how  many,  or  from  whom. 
6cn.  H.  B.  Stoddard,  who  was  engaged  In 
the  business  of  buying  cotton,  testified  that 
on  one  or  two  occasions  he  had  sent  and  re- 
ceived messages  between  those  hours.  He 
had  been  in  Bryan  many  years.  He  did 
not  know  whether  or  not  It  was  a  personal 
favor  to  him.  Harris  stated  that  the  com- 
pany had  established  such  a  rule  years  b^ 
fore,  and  he  had  recognized  and  maintained 
It;  that  he  discharged  the  messenger  boy 
between  those  hours,  and  had  no  means  of 
delivering  messages  during  that  time.  He 
frankly  admitted  that  many  times  he  had 
found  means  to  deliver  important  messages 
between  those  hours,  but  it  was  for  the  ac- 
commodation of  the  addressee,  and  not  be- 
cause the  rules  required  It;  that  he  had  the 
right  to  refuse  to  take  them  off  the  wires 
between  these  hours,  but  frequently  did  so, 
and  hung  them  on  the  hook,  so  that  they 
could  be  more  speedily  delivered  after  4 
o'clock;  that  be  had  frequently  received 
messages  for  transmission  between  those 
hours,  but  always  subject  to  delay  until  4 
o'clock.  He  further  stated  that  urgent  tele- 
grams were  sometimes  delivered  out  of  office 
hours  for  accommodation,  and  that  be  would 
have  delivered  this  one  If  the  means  had 
been  at  hand;  that  he  could  not  recall  a  year 
In  all  his  services  with  the  company  when 
he  had  not  on  some  Sunday  delivered  mes- 
sages nnder  the  circumstances  named.  To 
the  same  effect  was  the  testimony  of  Dore- 
mns.  Charles  Adams,  the  messenger  boy  of 
defendant,  when  called  by  idaintifl,  testified 


that  he  was  not  on  doty  between  10  and  4 
o'clock;  that,  from  what  be  bad  heard,  no 
messages  were  supposed  to  be  taken  off  the 
wires  between  10  and  4  on  Sunday,  but 
that  it  was  sometimes  done,  and  tbey  were 
hung  on  the  hook  for  delivery  after  4  o'dock. 
He  stated  that  he  had  on  occasions  ddiv- 
ered  messages  between  10  and  4  on  Sundays, 
and  had  seen  Harris  receive  for  transmlsslMi 
on  Sundays. 

Under  an  appropriate  assignment  of  error, 
it  is  contended  by  appellant  that  the  evi- 
dence shows,  without  contradiction,  that  of- 
fice hours  bad  been  estabUshed  as  alleged, 
and  that  the  evidence  Is  insufficient  to  sus- 
tain the  verdict  on  the  ground  that  they  bad 
been  abrogated  by  usage.  It  clearly  appears. 
from  a  lair  analysis  of  the  testimony  of 
plaintiff's  witnesses  on  this  issue,  that  it  is 
not  inconsistent  with  the  testimony  of  Har- 
ris and  Doremus.  It  In  no  sense  disputes 
the  statement  that  soch  a  role  had  been  es- 
tabUshed; and  the  messenger'a  statement 
that  he  was  not  on  dnty  between  the  boars 
named  corroborates  the  testimony  of  Har- 
ris and  Doremus,  and  goes  far  to  sustain  the 
contention  of  appellant  Indeed,  the  char- 
acter of  effort  made  on  the  'part  of  Harris 
and  Doremns  to  deliver  the  message  before 
4  o'clock  makes  it  plain  that  both  were  con- 
scious of  the  existence  of  the  rule,  and  felt 
that  they  were  under  no  legal  duty  to  deliver 
It  ont  of  office  hours.  No  suspicion  is  east 
upon  the  truth  of  the  testimony  of  either  of 
these  witnesses.  The  testimony  of  plain- 
tiff's witnesses  on  this  issne  neither  adds  to 
nor  takes  from  the  force  of  Harris'  state- 
ment, and  leaves  the  case  In  the  same  atti- 
tude upon  this  issue  as  If  no  one  but  he 
had  testified.  He  states  that,  notwithstand- 
ing the  rule,  he  has  frequently  procured  the 
delivery  of  messages  between  those  hours 
as  a  matter  of  accommodation,  and  not  be- 
cause his  doty  required  it  Plaintiff  and 
bis  witnesses,  tbe  recipients  of  this  kind- 
ness, not  extended  by  the  defendant  through 
its  paid  employes,  but  by  them  as  Individu- 
als, without  ^^ra  charge,  have  testified  to 
no  more.  They  do  not  claim  to  know  what 
the  custom  of  defendant  was  in  this  respect, 
but  merely  relate  isolated  instances  extend- 
ing through  a  period  of  many  years.  They 
do  not  claim  to  know  what  motive  prompted 
the  delivery  or  receipt  of  the  messages  they 
mention,  and  are  unable  to  state  whether  or 
not  they  were  Indebted  to  the  personal  kind- 
ness of  the  agent  This  agent  had  served 
the  defendant  at  that  point  for  the  greater 
part  of  20  years,  was  generally  acquainted 
In  the  town,  and  It  was  but  natural  and  hu- 
man that  when  messages  of  moment  to  the 
purse  or  feelings  of  his  friends  and  acquain- 
tances came  to  his  hands  out  of  office  hours, 
he  should  make  some  effort  to  deliver  them, 
regardless  of  the  rules  of  bis  master.  Ac- 
cording to  both  his  and  the  plaintiff's  state- 
ment they  were  acquaintances  and  friends, 
and  be  made  smne  effort  to  deUrer  tbe  mes- 


Vk} 


DUPKES  T.  TAMBOUILLA. 


965 


sage,  DOtwlthstaiidtaig  tbe  rules,  and  not- 
withstanding the  fact  that  the  company  had 
(nmlshed  him  no  messenger  between  10  and 
4  o'clock.  He  may  not  have  done  aU  he 
onght  to  have  done  as  an  IndlYldual,  but,  If 
the  mle  was  actually  In  azlBtence,  the  law 
did  not  regnlre  of  him  anything.  If  the  rale 
was  existent,  and  his  employment  did  not 
require  an  effort  on  ills  part  to  deilver  be- 
tween tiioee  hours,  it  would  be  a  wrong  to 
defendant  and  a  wrong  to  the  public  to 
mulct  defendant  In  damages  because  its 
agests  had  at  times  rendered  a  greater  serr- 
iee  to  its  patrons  tbsn  the  law  required.  To 
hold  that  the  Tolontary  acts  eC  the  agent,  as 
shown  by  the  proof,  rendcrMl  under  drwm- 
Btances  which  have  not  misled  plalntitr  to 
ills  Injury,  should  amount  to  an  abrogation 
of  the  reasonable  rules  of  the  defendant,  «»■ 
tablished  for  tiie  orderly  oondnct  of  Its  bnil- 
ness.  would  f<»ee  defendant  to  forbM  Its 
servants,  on  pain  of  dlssHssal,  to  deliver 
meanges  In  any  case  except  during  office 
hoars.  It  would  be  to  say  the  agents  of  de- 
fendant may  respond  to  the  ordinary  dic- 
tates of  hmnan  klndaeas  only  at  tbe  peril  of 
tlieir  master.  The  law  permits  telegraph 
companies  to  establish  and  maintain  reason- 
able office  hours.  Their  employes  need  rest 
and  refreslunent,  as  do  -the  employes  of  oth- 
er concerns.  Such  companies  are  not  re- 
quired to  employ  more  than  one  shift  of  men 
unless  the  business  Jnstifles  it  Thus  It  has 
be^  lield  that  tdegraph  companies  will  not 
be  required  to  maintain  an  office  at  a  sta- 
tion on  their  line  where  it  can  be  operated 
4»ly  at  a  loss.  It  is  reasoned  that  such  a 
course  would  unduly  increase  the  cost  of 
messages  to  the  general  public,  and  the  in- 
terest of  the  small  neighborhood  to  be  bene- 
fited by  the  maintenance  of  the  small  office 
most  yield  to  the  interest  of  the  general  pub- 
lic. We  are  of  opinion  the  defendant  show- 
ed, without  dispute,  that  office  hours  had 
been  established  as  alleged.  The  reasonable- 
ness ct  the  mle  la  not  questioned;  and  we 
are  of  <^inlon  that  the  evidence  by  which  it 
was  sought  to  show  the  abrogation  of  the 
rale  by  nsage  and  custom  is  insufficient  to 
support  the  verdict  on  that  ground. 

We  are  also  of  opinion  that  the  verdict 
cannot  be  sustained  on  the  ground  that  the 
company  was  negligent  in  falling  to  deliver 
tlie  message  early  enough  after  4  p.  m.  to  en- 
able tlie  plaintiff  to  catch  a  train  which,  If 
it  had  been  on  time,  he  could  In  no  event 
have  caught,  and  which  the  evidence  shows 
he  could  have  used.  If  at  all,  only  by  ex- 
traordinary haste,  and  the  purchase  of  a 
ticliet  on  credit  Btxtraordlnary  haste  on  the 
pert  of  the  messenger  (even  if  he  had  re- 
sumed his  duties  (m  time),  the  readiness  of 
plaintiff  to  undertake  a  Journey  to  New  Or- 
leans without  preparation,  the  lateness  of 
tlie  train,  and  his  ability  to  procure  a  ticket 
wltboot  money,  must  have  all  concurred,  to 
enable  plaintiff  to  attend  the  funeral.  The 
verdict  cannot  be  reasonabl/  accounted  for 


en  any  other  ground  than  that  the  Jury  con- 
cluded the  rule  as  to  ^ce  hours  had  been 
abrogated,  and,  as  we  Iiave  shown,  the  evi- 
dence is  Insufflclent  upon  this  point 

Appellant  further  complains  of  the  failure 
of  the  trial  court  to  charge  upon  the  burdoi 
of  proof.  Such  a  charge  should  have  been 
given.  If  properly  requested,  but  the  charge 
requested  upon  the  subject  was  included  in 
a  charge  erroneous  In  other  respecta. 

The  evidence  showed  that  it  took  from 
ttoee  to  five  minutes  to  copy,  number,  reg- 
ister, envelope,  and  address  the  message  be- 
fore undertaking  its  delivery,  and  that  this 
was  a  universal  custom  of  the  telegraph 
companies.  The  appellant  requested  the 
court  to  direct  the  Jury,  In  determining  the 
question  of  negligence  occurring  after  4 
o'clock,  not  to  compute  the  time  consumed 
In  complying  with  this  regulation.  We  think 
the  charge  should  not  have  been  given  in  the 
form  requested.  The  time  reasonably  nec- 
essary for  the  preparation  of  the  message  for 
delivery  should  have  been  excluded  from 
the  computation,  and  the  court  should  so 
charge. 

The  court  should  have  given  the  requested 
instruction  to  the  effect  that  the  agent  at 
New  Orleans  was  not  presumed,  in  law,  to 
know  the  office  hours  at  Bryan;  that  in  ac- 
cepting it  for  transmission,  the  defendant 
did  not  thereby  undertake  to  deliver,  regard- 
less of  office  hours,  in  the  absence  of  a  spc- 
dflc  agreement  to  that  effect;  and  that  un- 
der the  facts,  the  message  was  sent  subject 
to  established  office  hours.  But  in  view  of 
the  general  charge  of  the  court  and  special 
Instmctions  given,  we  are  inclined  to  think 
this  was  not  error  requiring  a  reversal  of  the 
Judgment  If  the  facta  otherwise  supported  It 

The  remaining  asslgnmente  present  no  er- 
ror, and  need  not  be  considered  In  detail. 

For  the  reasons  given,  the  Judgment  Is  re- 
versed, and  the  cause  remanded.  Reversed 
and  remanded. 


DUPREB  V.  TAMBORILLA.J 

(Court  of  Civil  Appeals  of  Texas.     Jan.  17, 

1902.) 

KLKCTRIC   LIOHT  EMPLOYS— PERSONAL  INJU- 
RIES—NEaLIGBrNCE^—CONTRIBUTORT 
NEGLIGE2NCI:— EVIDBNCB. 

1.  Where  rods  supporting  an  electric  lamp 
bad  become  rusted  after  several  years'  use,  so 
that  a  trimmer  using  them  to  support  himself 
while  caring  for  the  lamp  was  injured  by  their 
breaking,  and  the  receiver  of  the  eleotric  com- 
pany had  never  had  the  rods  inspected,  lie  was 
guilty  of  negligence. 

2.  A  trimmer  employed  by  an  electric  light 
company,  who,  in  caring  for  a  lamp  at  the  top 
of  a  30-foot  pole,  need  the  iron  rods  support- 
ing the  lamp  to  steady  himself,  his  weight  rest- 
ing at  the  time  on  the  step  below,  was  not 
guilty  of  contributory  neghgence,  where  th« 
rods  appeared  to  be  solid  iron  three-fourths  at 
an  inch  1b  diameter,  though  they  wera  in  faot 
hollow  and  rusted,  so  that  they  broke,  causing 
him  to  fall  to  the  ground. 
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3.  The  fact  that  tli»  trimmer  was  required  to 
report  by  entries  In  what  was  called  the 
"Trouble  Book"  any  defect  that  he  saw  on  the 
lines  did  not  preclude  hia  recovery  for  the  in- 
jury, where  he  was  not  instructed  to  look  for 
defects  not  obserrable  without  the  application 
of  some  test,  and  wan  not  famished  with  appli- 
ances to  test  the  rods,  etc. 

4.  In  an  action  against  a  receiver  of  an  elec- 
tric light  company  for  injuries  received  by 
a  trimmer,  where  other  witnesses  had  testified 
as  to  the  manner  of  ascending  poles,  and  de- 
fendant himself  had  introduced  much  testi- 
mony on  that  point,  and  it  was  shown  that 
plaintiff  acquired  most  of  his  experience  while 
in  the  employ  of  the  company  before  the  re- 
ceiver was  appointed,  and  it  did  not  appear 
that  the  construction  of  the  poles  or  lamps  had 
been  changed  by  the  receiver,  or  that  the  man- 
ner of  ascending  them  had  been  altered,  It  wa« 
not  error  to  permit  a  witnem  for  plaintiff  to 
testify  as  to  the  mode  of  ascending  the  poles 
while  he  was  employed  by  the  company,  several 
years  before. 

Error  from  district  court,  Harris  county; 
Wm.  H.  Wilson,  Judge. 

Action  by  Joseph  Tamborilla  against  Blake 
Dupree,  receiver.  Judgment  for  plaintiff, 
and  d^endant  brings  error.    Affirmed. 

Hutcheson,  Campbell  &  Hutchescm,  for 
plaintiff  In  error.  W.  C.  Oliver  and  Jas.  B.  & 
Chas.  J.  Stubbs,  for  defendant  In  error. 


QTJJj,  J.  Joseph  Tamborilla  brougbt  this 
suit  against  Blake  Dupree,  the  receiver  of 
the  Citizens'  Electric  Light  &  Power  Compa- 
ny of  Houston,  Tex.,  to  recover  damages  for 
personal  injuries  sustained  by  plaintiff  by 
a  fall  from  one  of  tiie  dectrlc  light  poles 
In  charge  of  defendant,  while  tbe  plaintiff 
was  engaged  thereon,  as  an  employ^  of  de- 
fendant, in  the  discharge  of  his  duties.  The 
negligence  averred  against  defendant  consist- 
ed In  permitting  the  metal  rods  which  sup- 
ported the  electric  lamp  on  top  of  the  pole, 
from  which  plaintiff  is  alleged  to  have  fall- 
en, to  become  weak  and  insufficient  so  that, 
when  plaintiff  took  hold  of  them  In  the  dis- 
charge of  bis  duties,  they  broke  and  caused 
him  to  fall.  The  defendant  pleaded  general 
denial,  assumed  risk,  and  contributory  negli- 
gence. The  cause  was  tried  before  the  judge 
without  a  Jury,  and  resulted  in  a  Judgment 
for  plaintiff  for  $.5,000.  The  receiver  has,  by 
writ  of  error,  brought  the  cause  here  for  re- 
vision. 

The  plaintiff,  who  was  In  the  employ  of 
the  electric  light  company  as  "trimmer"  when 
the  concern  was  placed  in  the  hands  of  the 
receiver,  continued  his  duties  as  an  em- 
ploye of  the  receiver,  and  was  so  engaged 
when  the  Injuries  complained  of  were  sus- 
tained. The  CltlKenB'  Electric  Light  &  Pow- 
er Company  was  engaged  in  furnishing  light 
to  the  city  of  Houston  and  Its  Inhabitants  by 
means  of  electric  lamps,  some  of  which  were 
placed  on  the  tops  of  tall  poles,  as  herein- 
after described,  and  the  receiver  had  contin- 
ued the  business.  The  duties  of  plaintiff  as 
trimmer  were  to  make  daily  visits  to  the 
electric  lamps  In  the  district  assigned  to  him. 


to  insert  new  carbons,  and  to  see  that  die 
lamps  were  properly  adjusted  for  the  night 
In  order  to  reach  such  lamps  as  were  sup- 
ported on  the  tops  of  poles.  It  was  neces- 
sary that  he  should  cUmb  to  the  t<q>  of  the 
poles  by  means  of  iron  pins  driven  In  tiie 
sides  of  the  poles,  about  18  Inches  apart 
These  pins  constituted  steps  upon  which  the 
climber  placed  his  feet  in  ascending;  the  last 
step  being  placed  a  short  distance  from  the 
top  of  the  pole,  and  the  whole  forming  a 
sort  of  ladder  designed  for  the  use  of  trim- 
mers and  others  whose  duties  might  require 
them  to  ascend.  Across  the  extreme  top  of 
this  pole  was  fitted  an  iron  casting,  the  two 
arms  of  which  extended  at  right  angles  from 
the  pole,  and  in  which  were  fastened  the 
iron  rods  or  tubes  which  supported  the  lamp 
and  Its  hood.  The  rods  or  tubes  were  two 
In  number,  one  running  t^  from  each  arm 
of  the  casting.  Their  height  above  the  cast- 
ing was  about  88  Inches.  On  their  top  was 
placed  the  hood  of  the  lamp,  and  between 
them  was  hung  the  lamp  Itself.  The  com- 
bined weight  of  the  hood  and  lamp  was  about 
46  pounds.  The  rods  or  tabes  were  %-incb 
Iron  gas  pipe,  and,  from  their  appearance 
alone,  it  did  not  appear  whether  they  were 
solid  iron  rods  or  hollow  tubes.  Plaintiff 
thought  they  were  solid  rods,  and  could  not 
have  ascertained  that  they  were  otherwise  by 
the  exercise  of  ordinary  care  in  the  discharge 
of  his  duties  as  trimmer.  While  the  evidence 
Is  conflicting  as  to  whether  these  tubes  were 
designed  to  be  used  by  the  trlmmo:  In  reach- 
ing and  sustaining  the  position  necessary  for 
the  proper  trimming  and  adjustment  of  the 
lamp,  the  evidence  Is  sufficient  to  support  the 
conclusion  reached  by  the  trial  court  that 
this  was  one  of  their  ordinary  and  proper 
uses.  At  the  time  of  the  accident  plaintiff 
had  been  discharging  his  duties  as  trimmer 
for  more  than  a  year,  and  had  dally  climbed 
the  pole  from  which  be  ultimately  ttH  and 
was  injured.  He  testified  that  he  bad  each 
time  used  the  rods  in  practically  the  same 
way.  On  the  occasion  in  question  be  dlmbed 
to  the  top  of  the  pole,  placed  one  foot  on 
the  last  metal  step,  and.  taking  hold  of  the 
rods  or  tubes,  raised  himself  to  an  upright 
position,  so  that  his  body  was  opposite  the 
lamp,  reached  one  arm  aroimd  the  support- 
ing rods,  whUe  he  held  the  other  with  his 
opposite  hand,  and  while  doing  so  both  rod£ 
snapped  off  near  their  connection  with  tiie 
casting,  and  he  fell  to  the  ground  and  was 
Injured  as  alleged.  The  poles  appear  to  be 
about  30  feet  in  height  The  tubes  in  ques- 
tion had  been  in  use  for  several  years,  and 
the  evidence  shows  that  they  are  rapidly 
weakened  by  rust  in  the  damp  climate  of 
Houston.  An  examination  of  these  rods  Im- 
mediately after  the  fall  disclosed  the  fact 
that  they  were  badly  eaten  with  rust;  they 
being  eaten  entirely  through  in  some  places, 
and  the  entire  rod  being  reduced  to  the 
thickness  of  tin  after  the  rust  was  knocked 
off.    The  rust  adhei^  §9  the  rods  while  they 
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were  in  position,  and  tbeir  condition  was  not 
disclosed  to  casual  obeervatlon.  Had  the 
rods  been  solid,  as  they  appeared  to  be,  they 
would  not  have  broken;  and,  had  they  been 
sound  tubes,  the  accident  would  not  have 
occurred.  The  receiver  bad  never  bad  these 
rods  inspected,  and  was  guilty  of  negligence 
in  falling  to  ascertain  tbeir  condition  and 
renew  them  before  they  reached  the  danger- 
ous condition  in  which  tbey  were  found. 
The  plaintiff  was  not  an  inspector,  and  was 
not  guilty  of  negligence  in  falling  to  ascer- 
tain the  condition  of  the  rods,  nor  in  the 
method  be  used  in  reaching  the  position  nec- 
essary to  enable  him  to  perform  his  task. 

All  the  assignments  of  error,  save  one,  as- 
sail the  sufficiency  of  the  evidence  to  sup- 
port tbe  Judgment  Defendant  contends  that 
the  evidence  shows  that  the  metal  rods  were 
designed  alone  to  support  the  weight  of  the 
lamp  and  hood,  were  sufficiently  strong  for 
that  purpose  at  the  date  of  the  accident, 
were  never  Intended  to  be  used  as  a  means 
of  climbing  to  the  necessary  position  or  of  sus- 
taining any  part  of  the  weight  of  the  climb- 
er, and  that  plaintiff  was  guilty  of  contribu- 
tory negligence  and  assumed  the  attendant 
risk  in  so  using  them.  It  should  be  borne 
In  mind  that  the  lamp  was  at  a  consider- 
able and  dangerous  height  from  the  ground; 
that  the  trimming  of  tbb  lamp  required  the 
use  Of  both  handE  The  position  necessarily 
assumed  In  performing  this  task  placed  prac 
tically  the  entire  body  higher  than  the  top  of 
the  polo  and  the  meta^  casting  or  cross  arm, 
tbns  leaving  nothing  by  which  the  operator 
could  steady  or  support  himself,  save  the 
rodj  supporting  the  lamp  and  hood.  The 
consennoi  of  the  testimony  shows  that  even 
thr  most  catefr'  and  prudent  and  experi- 
enced trimmers,  and  those  who  knew  the 
rodt  Trero  noi  solid  Iron,  placed  some  weight 
on  these  npilght  supports  while  adjusting 
the  carbons:  and  this  is  true  in  the  very  na- 
ture of  thing:.  The  defendant  must  have 
known  ftom  the  character  of  the  structure 
that  the  rods  would  be  used  by  trimmers  in 
reaching  and  maintaining  their  perilous  posi- 
tion. The  weight  of  the  pendent  lamp  and 
hood  was  about  45  pounds,  and  plaintiff 
ougbt  not  to  be  held  to  the  unreasonable 
presumption  that  the  rods  had  barely  sufD- 
cient  strength  to  support  the  lamp  and  hood, 
and  no  excess  of  strength  to  answer  the  uses 
which  their  appearance  Invited.  He  was 
never  told  not  to  use  them.  Never  advised 
that  they  were  not  s<4id,  and  their  size 
(which  was  greater  than  the  metal  foot  rests) 
and  tbeir  apparent  solidity,  instead  of  warn- 
ing blm  not  to  use  them,  invited  him  to  re- 
ly on  them  in  gaining  and  maintaining  a  po- 
sition where  some  support  other  than  his  feet 
and  knees  was  so  obviously  necessary.  But 
defendant  contends  that,  even  if  it  be  con- 
ceded It  waa  proper  to  use  them  to  steady 
the  body,  plaintiff  was  negligent  In  using 
them  to  pull  up  at  raise  his  weight  by,  and 
that  Is  so  doing,  and  in  standing  on  the  top 


step,  instead  of.  the  step  next  to  the  top 
he  voluntarily  and  recklessly  did  an  unneces- 
sary and  Improper  thing,  which  alone  caused 
bis  injury.  According  to  plaintiff's  testi- 
mony, they  did  not  break  while  be  was  rais- 
ing himself  to  the  proper  position,  but  when 
he  put  his  arm  around  to  reach  the  lamp. 
Plaintiff  did  not  place  his  entire  weight  on 
the  rods,  but  expressly  stated  that  nearly 
all  his  weight  was  on  his  foot  which  he  had 
placed  on  the  step.  He  and  the  witness 
Riley  stated  this  to  be  the  usual  and  proper 
way.  Other  witnesses,  while  claiming  that 
the  safer  way  is  to  stand  on  the  next  to 
the  last  step,  and  put  the  leg  through  and 
over  the  crotch  of  the  casting,  admit  that  It 
is  an  awkward  thing  to  do;  and  nearly  all 
the  witnesses  concede  that  the  trimmer  is 
left  to  his  own  Judgment  as  to  the  safest 
and  best  way,  and  that  they  do  not  all  use 
the  same  method.  They  all  concede  that 
the  use  of  both  hands  is  necessary  in  ad- 
justing the  carbon,  and  that,  even  when 
standing  on  the  last  step  but  one,  with  one 
leg  through  the  crotch,  or  thrown  around 
the  post  over  the  top  step,  as  shown  in  one 
of  the  photographs,  the  body  is  utterly  with- 
out lateral  support,  unless  the  rods  are  used 
for  the  purpose.  As  to  the  safest  and  best 
way  to  do  the  work,  there  is  a  substantial 
conflict  in  the  evidence;  but,  even  if  this 
were  not  true,  the  plaintiff  is  not  held  to 
the  adoption  of  the  safest  method.  He  is 
held  only  to  the  exercise  of  ordinary  care  for 
his  safety  In  the  light  of  the  facts  which  he 
knew,  or  must  I>c  held  to  have  iuiown.  It 
seems  to  us  that  no  reasonable  man  would 
expect  that  what  appeared  to  be  solid  iron 
rods,  three-fourths  of  an  Inch  in  diameter, 
would  snap  off  like  brittle  wood,  without  a 
warning  bend,  or  time  to  catch  a  more  8ut>- 
stantial  support.  His  daily  position  on  the 
pole  was  one  of  peril,  at  best;  and  he  had 
the  right  to  presume,  in  the  absence  ot 
knowledge  to  the  contrary,  that  his  master 
had  made  and  maintained  the  supports  on 
which  he  might  rely  tor  safety  in  a  reason- 
ably safe  condition.  It  will  not  do  to  say  be 
evidently  put  more  weight  on  the  rods  than 
he  usually  did.  In  doing  bis  work,  which  it 
was  ills  duty  to  do  with  reasonable  dlspatcli, 
the  law  did  not  require  that  he  should,  at  his 
peril,  measure  to  a  fraction  the  amount  of 
weight  he  might  with  safety  impose  upon 
the  rods.  It  was  the  master's  duty  to  con- 
struct against  the  use  to  which  he  might 
reasonably  expect  they  would  be  subjected. 
On  the  whole  case,  we  think  It  fairly  ap- 
pears, as  found  by  the  trial  court,  that  the 
act  of  plaintiff  in  using  the  rods  as  he  did 
was  reasonable  and  natural,  and  such  as 
the  master,  in  the  light  of  all  the  circumstan- 
ces, ought  to  have  fjoreseen  and  provided 
against  Whether,  under  any  circumstances, 
it  was  proper  for  the  trimmer  to  use  the  top 
step  as  plaintiff  did,  has  l>een  determined  by 
the  trial  court  on  competent  evidence,  ad- 
versely to  the  contention  of  defendant  VMl 
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we  do  not  feel  authorized  to  dlstarb  tfie  flnd- 
his. 

It  Is  further  contended  bjr  defendant  that 
plaintiff  was  an  Inspector,— ao  made  by  the 
receiver,— end  that  this  Is  shown  by  the  un- 
disputed evidence.  It  la  true,  plaintiff's  du- 
ties required  him  to  ascend  the  pole  dally, 
and  he  was  required  to  report  by  entries  In 
what  was  termed  the  "Trouble  Book"  any 
defect  or  disorder  he  saw  on  the  lines;  \Mt 
It  also  appears  that  he  was  not  Instructed 
to  look  for  defects  not  observable  without 
the  application  of  some  test,  and  he  was 
furnished  no  tools  or  appliances  with  which 
to  teat  the  soundness  of  the  poles,  or  the  ex- 
tent to  whlrh  rust  had  damaged  the  iron 
rods.  He  reported  from  time  to  time  such 
defects  as  he  saw,  but  the  evidence  is  suffi- 
cient to  support  the  conclusion  that  he  was 
In  no  sense  made  an  Inspector  of  the  appli- 
ances, the  defects  In  which  caused  the  acci- 
dent Nor  can  he  be  held,  under  the  facts, 
to  have  known  that  the  receiver  bad  not 
adopted  some  system  of  inspection  whereby 
he  could  have  been  advised  from  time  to 
time  of  the  condition  of  the  various  flxturea 
on  which  the  safety  of  the  employes  depend- 
ed. We  do  not  deem  It  necessary  to  discuss 
and  distinguish  from  this  case  the  authori- 
ties cited  on  this  point  by  appellant  We 
think,  under  a  fair  construction,  they  are  In- 
applicable to  this  case.  The  principles  of 
law  which  control  the  case  are  familiar  and 
well  settled,  and  it  would  serve  no  useful 
purpose  to  discuss  them,  or  to  cite  authority 
In  their  support 

By  the  seventh  assignment  of  error,  de- 
fendant complains  of  the  action  of  the  court 
In  permitting  the  witness  Ballinger  to  testify 
as  to  his  manner  of  climbing  the  poles  in 
18&4  and  1^6,  while  In  the  employ  of  the 
company  of  which  the  defendant  is  receiver. 
The  objection  was  not  overruled  when  made, 
but  as  the  trial  was  before  the  court,  It 
was  admitted  subject  to  objection.  If  er- 
ror, it  was  not  harmful,  and  the  asslgnmmt 
might  be  overruled  upon  this  ground.  But 
in  hearing  this  evidence  the  court  did  no 
more  than  hear  the  witness  Ballinger  testify 
to  matters  about  which  others  had  been  per- 
mitted to  testify  without  objection,  and  to 
which  defendant  had  addressed  much  tes- 
timony; that  is,  the  manner  in  which  va- 
rious linemen  had  ascended  the  poles.  It 
was  shown  that  plaintiff  himself  had  ac- 
quired most  of  his  experience  as  an  employd 
of  the  light  company  before  becoming  an  em- 
ploye of  the  receiver,  and  It  does  not  appear 
that  the  construction  of  the  poles  and  lamps 
had  been  changed  by  the  receiver,  or  that 
the  method  of  ascending  the  poles  had  been 
altered  either  by  order  of  the  receiver  or  by 
custom.  The  main  force  of  the  objection 
goes  rather  to  the  weight  than  to  the  admla- 
albllity  of  the  evidence.  The  case  is  plainly 
one  of  fact  and  we  are  clear  that  it  is  not 
such  as  would  authorize  us  to  Interfere  on 
the  ground  that  the  evidence  Is  Insufficient, 


or  that  the  Judgment  la  manlfestiy  agalnat 
the  truth  of  the  case. 

Much  of  defendant's  brief  Is  addreaaed  to 
matters  affecting  title  weight  of  the  evidence 
and  the  credibility  of  various  wltneases,- 
plaintiff  among  the  number.  We  have  not 
deemed  it  necessary  to  fellow  the  brief  and 
dlacuss  at  length  the  force  of  the  testimony. 
We  have  thought  it  sufficient  to  state  our 
conclusions  with  such  elaboration  and  expla- 
nation as  are  necessary  to  a  clear  under^ 
standing  of  the  nature  of  the  case. 

The  Judgmott  is  affirmed.    Affirmed. 


TEXAS  ft  P.  BT.  OO.  t.  DAVI&' 

(Court  of  cavil   Appeals  of  Texas.     Jan.   & 

1902.) 

APPBAI,— STATBUENT  OF  PACTS— NECBSSITT— 
TAXING  COSTS. 

1.  Where,  on  appeal  from  an  order  overrul- 
ing  a  motion  to  retax  coats,  there  is  no  state- 
ment  of  facts  in  the  record,  thon^  time  was 
given  appellant  in  which  to  file  the  same,  it 
wiU  be  presumed  that  there  was  no  error,  th« 
giving  of  time  indicating  that  the  court  heard 
the  motion  on  evidence  pertinent  thereto. 

2.  The  matter  of  taxing  costs  is  left  largely 
t»  the  discretioa  of  the  tdU  eout 

8.  The  court  on  appeal  cannot  revise  the  dis- 
cretion of  the  court  as  to  costs  nnless  plainly 
abused. 

Appeal  from  district  court.  El  Paso  coun- 
ty:  A.  H.  Walthall.  Judge. 

Action  between  the  Texas  &  Pacific  Rail- 
way Company  and  Brltton  Davis.  From  an 
order  overruling  the  former's  motion  to  re- 
tax  costs,  it  appeals.    Affirmed. 

Edwards  &  Edwards,  for  appellant  Fat 
vey  &  Davis,  for  appellee. 

NEIIJ/,  J.  Appeal  from  an  order  overrul- 
ing a  motion  ot  appellant  to  retax  costs  and 
tax  such  of  them  as  accrued  between  cer- 
tain dates  against  appellee,  upon  the  ground 
that  during  the  Interim  the  court  had  no  Ju- 
risdiction of  the  case.  There  Is  no  statement 
of  facts  in  the  record  In  relation  to  the  sub- 
ject-matter of  this  appeal,  although  in  the 
Judgment  appealed  from  overmling  the  mo- 
tion 10  days  after  adjournment  was  given 
appellant  In  which  to  flle  the  same.  This 
Indicates  that  in  considering  the  moti<m  the 
court  heard  and  determined  it  upon  evidence 
pertinent  to  the  matter.  In  the  absence  of 
such  a  statement  it  will  be  presumed  in  fa- 
vor of  the  Judgment  that  the  court  did  not 
err  In  the  matter  as  is  claimed  by  appellant. 
It  Is  therefore  affirmed. 

On  Motion  for  Rehearing. 
(Feb.  19,  1002.) 

In  this  motion  It  Is  asserted  that  "the  mo- 
tion to  reform  the  Judgment  as  to  the  ques- 
tion of  costs  adjudged  against  appellant 
and  the  appeal  ft'om  said  motl<»)  show  clear- 
ly that  the  motion  was  tried  upon  the  rec- 
ord in  the  cause  without  the  introduction  of 
testimony,  and  that  the  Inadvertent  state- 

*Wnt  of  error  denied  by  supreme  court. 
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ment  In  the  notice  of  appeal  In  regard  to  th« 
stntement  of  facta  should  be  treated  as  stu> 
plus.ige,  and  the  cause  decided  upon  the  rec- 
ord made  in  the  cause."  This  assumes  that 
the  order  granting  appellant  10  days  after 
adjournment  In  which  to  file  a  statement  of 
(acts  was  made  through  inadvertence.  We 
know  of  no  principle  which  would  authorize 
DB  to  make  such  an  assumption  against  the 
correctness  of  a  record  as  would  destroy  its 
obrloos  import  and  meaning.  The  motion  to 
retas  costs,  from  which  this  appeal  is  prose- 
cuted, was  of  such  a  nature  as  might  re- 
quire evidence  to  enable  the  trial  court  to 
properly  dispose  of  it  And  It  is  apparent 
from  the  order  granting  aH>ellant  10  days 
after  adjovunment  to  file  a  statement  of 
facts  that  evidence  was  heard,  else  such  an 
order  would  not  have  been  made.  The  evi- 
dence may  have  shown  such  facts  as  would. 
In  its  discretion,  authorise  the  court  In  orer- 
nllng  appellant's  motion.  The  matter  of 
taxing  costs  is  left  largely  to  the  discretion 
of  the  district  court  Jones  v.  Ford,  60  Tex. 
132.  We  ai«  not  authorized  to  revise  its  rulr 
ing  upon  such  discretionary  matter  unless  it 
plainly  appears  from  the  record  that  this  dis- 
cretion has  been  abused.  Goc  t.  Patten 
(Tex.  Civ.  App.)  66  8.  W.  67. 
The  motion  is  overruled. 


ILUNOIS  CBNT.  B.  CO.  ▼.  IiANDRAM.t 

(Conrt  «f  Appeals  of  Kentncky.    Feb.  12, 

1902.) 

AFPB&I.  AND  SaROR— AMOTINT  IN  CON- 
TROVERSY. 
Where  plaintiff  sued  to  recover  |1,000, 
tnd  defendant  corporation,  by  its  answer,  ad- 
mitted a  liability  of  $1.40,  upon  appeal  by  i»- 
fendant  Cram  a  judgment  agaiiut  it  for  S200 
the  amount  in  controversy  is  less  than  $200. 

Appeal  from  circuit  court,  Livingston  coun- 
ty. 

"To  be  officially  reported." 

Action  by  Ora  Landram,  by  next  friend, 
igalnst  the  lUinois  Central  RallToad  Com- 
pany, to  recover  damages  for  personal  in- 
juries. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Dismlased. 

Quigley  ft  Qulgley  and  Plrtle  ft  Trabue, 
for  appellant.  J.  W.  Bush  and  C  0.  Orass- 
luun,  for  appellee. 

O'RPIAB,  3.  This  was  an  action  by  appel- 
lee to  recover  of  appellant  $1,000  damages 
for  an  alleged  breach  of  contract  to  carry 
appellee  as  a  passenger  over  a  given  route 
at  a  given  rate.  Appellant,  by  Its  answer, 
admitted  a  liability  of  $1.40,  and  offered  to 
pay  into  court  that  sum  and  the  costs  of  the 
action.  Issue  was  Joined,  and  a  trial  was 
had  as  to  its  further  liability.    The  jury  re- 

'  It«portad  by  Bdward  W.  Hloes,  Baq.,ot  th*  Fnuk- 
■m  bar,  and  tonnarlr  sUta  raportar. 


turned  a  verdict  In  favor  of  appdlee  for 
$200,  and  Judgment  was  rendered  for  that 
amount  A  plea  is  interposed  to  the  Juris- 
diction of  this  court  Section  930,  Ky.  St, 
concerning  Jurisdiction  of  this  court  in  civU  , 
cases,  reads:  "No  appeal  shall  be  taken  to 
the  court  of  appeals  from  a  Judgment  for  tho 
recovery  of  money  or  personal  property,  If 
the  value  in  controversy  be  leas  than  $200.00, 
exclusive  of  Interest  and  costs."  Greaerally, 
when  the  defendant  to  such  an  action  ap- 
peals, the  amount  of  the  controversy  is  the 
amount  of  the  Judgment  against  him.  That 
which  is  in  controversy  is  necessarily  that 
part  of  the  recovery,  in  case  of  a  defendant, 
which  Is  disputed.  The  plaintiff  sued  for 
$1,000,  and  defendant  admits  $1.40  as  owing. 
Then  but  $998.60  was  in  controversy.  As  the 
plalntlft  recovered  th«  verdict  and  Judgment 
for  $200,  If  the  plaintiff  had  aiqpealed,  the 
sum  In  controversy  would  have  been  the  un- 
disputed part  of  her  claim;  but  upon  ths 
defendant's  appeal  it  is  $198.00  only.  Hav- 
ing admitted,  by  pleading,  $1.40  of  the  lia- 
bility alleged,  it  could  no  longer  be  said  to 
be  in  dispute.  The  $800  not  recovered  is  not 
now  in  dispute,  because  plaintiff  is  concluded 
by  the  Judgment  allowing  $200  pnly  of  her 
total  claim,  and  she  Is  satisfied,— at  least 
does  not  appeal.  Fennie  v.  Insurance  Co.,  67 
N.  Y.  279;  Marlow  v.  Marlow,  66  Iowa,  300, 
9  N.  W.  229;  Tipton  v.  Chambers,  1  Mete. 
567. 

The  appeal  must  be  dismissed,  with  dam- 
ages. 


SPALDINQ  V.  QRUNDT.t 

(Oonrt  of  Appeals  of  Kantncky.   Jan.  IflL 
1902.) 

TRIAI.-MISC0ND1ICT    OF   COUNSEL   IN   AROU- 
MBNT. 

Misconduct  of  counsel  for  appellee  In  ar- 
gnment  to  the  Jury  is  ground  for  reversal. 

Appeal  from  circuit  court  Marion  county. 

"Not  to  be  officially  reported." 

Action  by  Georgia  Spalding  against  John 
Grundy,  Jr.,  to  recover  damages  for  an  as- 
sault Judgment  for  defendant  and  plain- 
tiff appeals.    Reversed. 

Lev  Russell,  for  appellant  Ben  Spalding, 
for  appellee. 

PAYNTBR,  J.  This  case  Is  reversed  be- 
cause of  the  Improper  manner  In  which  the 
attorneys  for  the  app^lee  argued  the  case 
to  the  Jury.  It  Is  nnnecessary  to  point  out 
the  particular  misconduct  In  the  argument, 
as  doubtless  on  another  trial  the  attorneys 
will  confine  themselves  within  the  limit  of 
legitimate  and  proper  argument 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 

*  Reportad  b7  Edward  W.  Hlnai,  Baq.,  ot  tba  IVaak- 
tort  bar,  and  formerly  atata  rtportar. 
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BROWDBB  et  aL  r.  LOKO'S  BX'B  et  al.i 
(Court  of  Appeals  of  Kentacky.    Feb.  7,  1902.) 

ATTORNEY  AND  CL.IHNT— CONTRACT  FOR  FEB 

— RBLIBF   OBTAINED  WITHOUT  FILINO 

SUIT  AS  WAS  CONTEMPLATED. 

Where  a  devisee,  deeming  it  to  be  to  b«e 
interest  to  prevent  a  sale  of  certain  property 
by  the  executors  while  she  lived,  employed 
attorneys  for  that  purpose,  and  agreed  to  pay 
them  a  certain  fee,  the  greater  part  of  which 
was  not  payable  until  her  death,  and  the  at- 
torneys prepared  a  petition  against  the  execa- 
tors,  and  presented  it  to  them  before  filing, 
whereupon  they  agreed  not  to  sell  the  property 
if  the  attorneys  would  not  file  the  petition, 
and  that  agreement  was  kept,  the  attorneys 
were  entitled  to  the  stipulated  fee,  though  they 
did  much  leas  work  than  was  contemplated 
when  the  contract  was  made,  as  they  would 
hav«  been  entitled  to  no  more  than  the  con- 
tract price,  however  much  work  th^  might 
have  done. 

Appeal  from  circuit  court,  Logan  county. 

"Not  to  be  officially  reported." 

Exceptions  to  claim  of  W.  F.  Browder  and 
8.  Y.  Trimble,  allowed  by  commissioner's  re- 
port of  settlement  of  the  estate  of  Mary 
Long,  deceased.  Judgment  sustaining  excep- 
tions and  allowing  claim  in  part  only,  and 
W.  F.  Browder  and  S.  Y.  Trimble  appeaL 
Beversed. 

W.  S.  Pryor,  S.  Y.  Trimble,  and  Wilbur  F. 
Browder,  for  appellants.  Wallace  &  Miller, 
for  appelleea 

HOBSON,  J.  Nimrod  Long  died  a  resident 
of  Logan  county  in  the  year  1887,  the  owner 
of  a  large  estate.  By  bis  will  he  devised  to 
bis  wife,  Mary  A.  Long,  an  annuity  of  $2,000 
as  long  as  she  lived,  and  empowered  her  by 
will  to  dispose  of  $30,000  of  his  estate.  He  in- 
formed his  wife  of  the  provisions  of  the  will, 
and  she  did  not  renounce  it,  although  it 
would  have  been  much  to  her  interest  to  do  so. 
He  told  her  that  she  would  be  perfectly  se- 
cure in  the  annuity  and  in  tbe  $30,000  which 
she  was  authorized  to  dispose  of  by  will; 
that  he  had  two  valuable  lots  in  the  city  of 
Chicago,  which  were  leased  for  a  long  term; 
that  the  leases  would  not  expire  during  her 
life,  and  the  property  therefore  could  not  be 
sold.  After  her  husband's  death  bis  children 
and  executors  proceeded  to  sell,  some  time 
before  the  year  1892,  one  of  these  Chicago 
lots,  for  about  $300,000,  and  distributed  tbe 
money.  Mrs.  Long  then  got  uneasy,  for,  if 
they  sold  the  other  lot,  the  estate  unadminis- 
tered  in  Kentucky  would  not  be  sufficient  to 
secure  her.  She  went  to  the  Deposit  Bank 
of  RnsselvlUe,  and  explained  the  provisions 
of  her  husband's  will,  saying  that  she  did 
not  want  to  sue  her  stepchildren,  and  made 
to  tbe  bank  a  deed  of  trust  for  all  her  prop- 
erty, so  that  it  as  trustee,  would  bring  a  suit 
for  the  protection  of  her  rights.  She  sug- 
gested to  the  bank  to  employ  8.  Y.  Trimble 
as  attorney,  and  during  the  negotiation  also 
suggested  that,  as  tho-e  would  be  a  big  fight, 
the  trustee  bad  also  better  employ  W.  F. 


>R«porUd  by  Edward  W.  Hinea,  E8q.,ot  tbe  Frank- 
tort  bar.  end  formerly  state  reporter. 


Browder.  Tbe  lawyers  wwe  seen,  and 
agreed  to  take  tbe  case  at  a  reasonable  fee, 
to  be  fixed  after  the  work  was  done.  This 
did  not  suit  Mrs.  Long,  and  after  negotia- 
tions it  was  finally  agreed  that  they  should 
have  a  fee  of  $1,200,  $200  to  be  paid  cash 
and  $1,000  at  Mrs.  Long's  death.  The  $1,000 
was  postponed  until  Mrs.  Long's  deatii  be- 
cause she  did  not  want  to  pay  it  during  her 
life,  and  this  was  taken  Into  consideration  hi 
fixing  the  amount  of  tbe  fee.  Browder  and 
Trimble,  after  looking  Into  the  matter,  con- 
ceived the  idea  that  the  suit  could  be  filed 
at  Russelvllle,  and  that.  If  the  executors 
were  to  be  required  to  make  public  all  their 
dolMgs  since  the  testator's  death,  including 
tbe  amounts  they  had  received,  and  what 
they  had  dwie  with  It,  they  would  be  glad 
to  suspend  the  sale  of  the  Chicago  property. 
So  they  prepared  the  petition  along  this  line, 
and,  having  prepared  it,  conceiving  that  the 
executors  would  not  want  it  filed,  and  that 
an  arrangement  could  be  made  with  them 
better  before  the  petition  was  filed  than  aft- 
erwards, took  the  petition  to  the  executors, 
who  thereupon  made  an  agreement  not  to 
sell  the  Chicago  property  if  they  would  not 
file  the  petition.  The  agreement  was  kept, 
and  the  property  was  not  sold  until  after 
Mrs.  Long's  death,— about  the  year  1897,— 
and  $30,000  of  the  proceeds  was  paid  to  Mrs. 
Long's  executor.  The  property  sold  for 
something  ov«r  $160,000.  When  Mrs.  Long's 
estate  came  to  be  settled,  Trimble  and  Brow- 
der filed  their  claim,  and  on  exceptions  to  the 
commissioner's  report  the  court  fixed  the 
amoimt  of  their  fees  at  $500.  From  this 
Judgment  they  appeaL 

Tbe  ruling  of  tbe  court  seems  to  have  been 
based  on  the  idea  that  tbe  suit  prepared 
by  the  attorneys  was  not  filed,  and  that,  as 
they  did  but  little  woi^,— much  less  than  wns 
contemplated,— they  should  not  have  the  full 
fee.  This  would  be  true  If  they  had  s«-ved 
on  the  contract  proposed  by  them  that  they 
should  be  paid  a  reasonable  fee  for  their 
services.  But  this  proposition  was  declined 
by  Mrs.  Long  and  the  trustee,  and  an  ex- 
press contract  was  made,  by  which  their  fee 
was  fixed  at  $1,200,  $1,000  ot  which  was  to 
be  paid  at  Mrs.  Long's  deaOi.  Under  this 
contract,  however  much  trouble  they  might 
have  had,  and  however  the  litigation  might 
have  been  prolonged,  tbe  $1,200  was  all 
they  would  have  been  entitled  to.  They  also 
took  the  risk,  too,  of  Mrs.  Long  outliving  ei- 
ther or  both  of  them,  or  living  at  least  much 
longer  than  she  did.  Mrs.  Long  took  the 
risk  of  the  attorneys  being  able  to  accom- 
plish the  result  speedily  and  under  such  cir- 
cumstances that  the  fee  on  the  basis  of  the 
proposition  made  by  them  would  have  been 
smaller.  The  contract  was  fairly  made.  It 
was  discussed  and  considered  by  both  Mrs. 
Long  and  the  trustee.  Tb.e  evidence  Is  un- 
disputed. The  attorneys  performed  vnUiable 
services.  They  accomplished  all  she  desired, 
and,  not  only  this,  they  brought  It  about  In 
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a  way  very  much  more  satlsfactoiy  to  her 
tban  a  litigation  with  her  bnsband's  children 
would  have  been.  It  does  not  appear  that 
she  ever  complained  of  the  contract  which 
she  deliberately  made.  The  court  should 
not  hare  disregarded  the  express  contract 
It  was  not  unreasonable,  and,  however  much 
work  the  attorneys  might  have  done,  they 
would  have  been  entitled  to  no  more  than 
their  contract  fee.  They  were  therefore  en- 
titled to  the  contract  price. 

It  Is  nrged  for  appellees  that  the  amount 
of  the  fee  was  fixed  In  view  of  the  filing 
of  a  suit  and  the  bitter  litigation  that  was 
expected  to  follow,  and  that,  as  the  matter 
was  adjusted  without  litigation,  the  contract 
price  was  not  In  fact  earned.  The  gist  of 
the  contract  was  the  protection  of  Mrs.  Long's 
Interest  by  the  stopping  of  the  sale  of  the 
Chicago  property.  If  the  attorneys  bad 
brought  one  suit,  and  failed  in  It,  and  then 
brought  a  second  suit,  or  a  third,  they  would 
have  been  entitled  to  no  more  than  the  con- 
tract price.  The  fee  was  not  to  be  paid  for 
the  bringing  of  an  action,  but  for  the  securing 
of  Mrs.  Long's  rights,  and  the  fact  that  this 
was  accomplished  In  a  different  way,  and 
with  less  friction  than  was  anticipated,  does 
not  affect  the  right  of  the  attorneys  to  their 
stipulated  fee. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  a  Judgment  in  favor 
Of  appellants  as  above  indicated. 


HODGES  et  aL  V.  ARVIDSON  et  aLt 

(Onnrt  of  Appeals  of  Kentucky.    Feb.  12, 
1902.) 

MECnANIOe-    LIBNS— CONSTITOTIOHALITT    OF 
STATUTE. 

Kf,  St.  I  2M3,  giving  to  a  material  man 
a  lien  npoa  property  Improved  with  materials 
furnished  by  him,  is  constitutional,  thongh  it 
requires  the  owner,  in  effect,  to  know  at  his 

Eeril,  before  aettiing  with  the  contractor,  that 
e  hit*  paid  for  all  materiai  pnrchased  by  him. 

Appeal  from  circuit  court,  Fayette  county. 

••Not  to  be  oflicially  reported." 

Action  by  Hodges  &  Campbell  against  A. 
Arvidsou  and  another  to  enforce  a  Hen  of 
plaintiffs  as  material  men.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Reversed. 

B.  L.  Hntcblnsim,  for  appellants.  Fal- 
coner &  Falconer,  tor  appellees. 

O'RBAR,  J.  Appellees  Arvidson  were  the 
owners  of  a  certain  lot  In  Lexington.  They 
contracted  with  one  Coryell  to  build  a  house 
on  the  lot  When  the  house  was  completed, 
the  owners  paid  the  contractor  in  full  the 
contract  price.  Some  months  thereafter,  ap- 
pellants, who  were  material  men,  and  who 
had  fnmlshed  to  the  contractor  the  mate- 
rial «f  which  the  house  was  constructed  to 
the  extent  of  ^121.88,  subject  to  a  small 
credit  filed  their  affidavit  and  account  in  the 

'Baportad  br  Kdirard  W.  HInea,  B8q.,ot  tbt  FranV 
fort  tar,  and  formarly  sUU  raportw. 


ofiSce  of  the  clerk  of  the  county  court  for 
the  purpose  ot  procuring  a  lien  on  the  prop- 
erty under  section  2463,  Ky.  St  Arvidsons' 
answer  pleads  that  they  did  not  know  that 
appellants  had  furnished  any  part  of  the 
material  to  the  contractor,  CcKyell,  and  with- 
out knowledge  or  notice  of  that  fact  they 
had  paid  Coryell  the  full  contract  price  be- 
fore appellants  filed  a  notice  of  their  lien 
in  the  clerk's  office.  The  Hen  was  filed  un- 
der section  2463,  Id.,  which  gave  to  the  ma- 
terial men  a  lien  upon  the  pn^erty  which 
the  materia]  goes  to  improve  when  the  Im- 
provement Is  made  under  the  contract  with 
the  owners,  whether  the  owner  actually 
knew  who  furnished  the  material;  that  is, 
this  section  seems  to  require  the  owner  to 
know  from  whom  the  contractor  buys  the 
material,  and  to  know  that  the  material  is 
paid  for,  or  the  materiai  men  otherwise  sat- 
isfied, or  suffer  a  lien  to  go  against  the 
property.  This  section  of  the  statute  was 
attacked  by  the  answer  In  this  case  as  being 
luconstitutlonal,  and  was  so  held  to  be  by 
the  drcnlt  court  Appellants  declining  to 
plead  further,  their  petition  was  dismissed. 

In  the  case  of  HIghtower  v.  Bailey,  66  S. 
W.  147,  49  L.  R.  A.  258,  the  constitutionality 
of  the  statute  in  question  was  under  con- 
sideration by  this  court,  and  it  was  then  held 
that  the  section  was  constitutional,  and  that 
the  Hen  attached  In  the  case  similar  to  the 
one  at  bar. 

onie  judgment  Is  reversed,  and  cause  re- 
manded for  proceedings  not  inconsistent 
herewith. 


BOWEN  V.  COOPER.! 
(Oooit  of  Appeals  of  Kentucky.    Feb.  T,  1902.) 

BASBHBNTS-AOVBRSE  USB  OF  PASSWAT. 

Defendant,  having  for  more  than  80  years 
used  a  passway  over  plaintifrB  land,  haa  ac- 
quired a  right  to  the  way  by  prescription,  the 
presumption  being  that  the  use  has  been  as  a 
matter  of  right  the  way  being  a  well-woni 
road  when  defendant  bought  his  land,  and  l>e- 
ing  then  a  neceasitv  to  his  farm;  and  the  fact 
that  he  has  recently  bought  a  strip  that  gives 
him  another  outiet  does  not  affect  his  nght, 
the  new  road  being  more  circtiitous  than  the  old 
one,  and  not  so  good  a  road ;  nor  is  his  right 
affected  by  the  fact  that  for  a  short  time  he 
discontinued  the  use  of  a  part  of  the  passway 
by  going  over  his  own  land. 

Appeal  from  circuit  court.  Clark  county. 

"Not  to  be  ofilclally  reported." 

ActlcHi  by  Richard  F.  Cooper  against  Arm- 
stead  Bowen  for  an  Injunction.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Edward  W.  Hlnes  and  Rodney  Haggard, 
for  appellant  Hathaway  &  Hodgkln,  for 
appellee. 

HOBSON,  J.  Appellee,  Richard  F.  Cooper, 
Instituted  this  action  against  appellant  Arm- 
stead  Bowen.  to  restrain  him   from  using 

'Reported  br  Edward  W.  Hlnee,  Eaq.,  of  Ua  lYanK- 
tort  bar.  and  (ormarly  itaia  raportar. 
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a  passway  be  dalmed  over  Cooper's  land. 
Bowen,  by  hla  answer,  wbicb  was  made  a 
counterclaim,  alleged  that  bis  land  was  ad- 
jacent to  Cooper's,  and  that  Cooper's  land 
lay  between  blm  and  tbe  public  road  leading 
to  tbe  county  seat,  tbe  post  office,  mill, 
cburcb,  etc.;  that  be  bad  owned  tbe  land 
for  35  years,  and  during  all  tbat  time  bad 
bad  continnous,  adverse,  and  uninterrupted 
use  of  tbe  pasaway;  tbat  many  years  ago 
Benjamin  Allen  owned  both  tbe  farms,  and 
conveyed  tbe  land  owned  by  Bowen  to  bis 
son,  William  Dull  Allen,  wbo  occupied  it  for 
30  years  before  Bowen  bought  it,  and  used 
tbe  passway  as  a  matter  of  right  daring  the 
whole  of  tbat  time,  it  having  been  estab- 
lished for  the  use  of  this  tract  over  tbe  re- 
maining land  of  Benjamin  Allen  so  as  to 
give  blm  an  outlet  Tbe  allegations  of  tbe 
answer  were  controverted  by  rqply.  Tbe 
proof  was  taken,  and  on  final  hearing  the 
court  adjudged  tbat  Bowen  was  not  entitled 
to  the  passway,  and  enjoined  blm  from 
using  it 

It  Is  shown  by  tbe  proof  tbat  Bowen 
bouKht  bis  place  from  William  Dull  Allen, 
and  has  lived  on  it  for  35  years.  William 
Dull  Allen  was  settled  on  it  by  his  father, 
wbo  conveyed  it  to  bim  over  30  years  before 
Bowen  got  It  The  passway  was  used  as 
far  baclc  as  any  of  the  witnesses  recollect 
altbongh  some  of  them  are  as  much  as  70 
years  old;  and  there  seems  to  have  been  no 
controversy  about  it  until  shortly  before 
this  snit  came  up.  It  has  during  all  this 
time  been  a  traveled  way,  without  any  sob- 
stantial  change  in  tbe  route,  until,  a  year  or 
so  before  this  suit  was  brought  Bowen  for 
a  short  time  went  across  one  of  bis  fields, 
and  thus  discontinued  for  a  few  months  tbe 
use  of  about  200  yards  of  the  road.  This 
change  was  made  by  consent  and  when  he 
wanted  to  go  back  to  the  old  road  the  con- 
troversy arose.  He  had  enjoyed  tbe  old 
road  for  over  30  years  before  this  temporary 
change  was  made,  and  lost  no  right  by  going 
over  his  own  land  for  a  while,  instead  of 
using  tbe  whole  length  of  tbe  passway.  In 
O'Daniel  v,  O'Danlel,  88  Ky.  185,  10  S.  W. 
638,— a  case  not  unlike  this,— this  court  said: 
"It  is  argued  tbat  there  was  never  any  as- 
sertion of  right  by  those  who  traveled  over 
this  passway  but  such  as  consisted  In  its 
use,  and  it  must  therefore,  be  presumed  the 
use  was  merely  permissive.  We  cannot  con- 
cur in  such  conclusion.  When  appellant  pur- 
chased this  land,  the  passway  from  tbe  farm 
to  tbe  county  seat  was  plain  and  unmistak- 
able, and  when  appellee  purchased  his  farm 
It  was  equally  as  manifest  and  there  was 
no  reason  for  Inquiring  as  to  the  duration  of 
the  time  the  passway  had  been  used.  It 
was  the  only  passway,  and,  while  its  use 
for  a  less  time  than  16  years  conferred  no 
right  the  appellant  could,  at  bis  peril,  rely 
upon  its  use  for  so  long  a  period  as  to  make 
it  appurtenant  to  bis  farm,  and  as  vesting 
in  blm  the  right  of  way."    **At  common  law 


tbe  long  enjoyment  of  an  ewmnmit  fave  tbe 
right  to  tbe  easement;  and  tbe  use,  continu- 
ing uninterrupted  for  twenty  years  or  longer, 
when  unexplained,  created  tbe  presumption 
that  the  claim  or  use  was  adverse.  Under 
our  statute  of  limitation  the  continued  use 
for  fifteen  years  unexplained  would  create 
the  presumption  as  to  tbe  right  and  in  this 
case  the  use  for  more  than  half  a  century 
certainly  established  tbe  right  to  tbe  pass- 
way;  and  it  was  not  necessary  to  show  by 
positive  testimony  that  the  appellant  bad 
claimed  this  use  as  a  matter  of  right  and 
BO  proclaimed  to  his  neighbors.  Tbe  burden 
was,  in  fact  on  tbe  defendant  (appellee), 
after  sncb  a  long  use  of  bis  premises,  to 
show  that  the  use  was  merely  permissive." 
These  principles  have  been  followed  by  this 
court  In  subsequent  cases.  Tbe  proof  clear- 
ly establishes  the  necessity  of  the  passway 
to  tbe  farm  of  Bowen,  and  we  think  it  equal- 
ly clear  tbat  ever  since  bis  purchase  of  the 
land,  some  36  years  ago,  be  has  used  it  as  a 
matter  of  right  It  is  true  that  recently  h« 
has  bought  a  strip  of  land  that  gives  bim 
another  outlet  which  is  more  circuitous,  and 
not  so  good  a  road;  but  before  tbat  tbe  farm 
would  seem  to  have  been  dependent  on  the 
passway  in  question.  When  Benjamla  Allen 
settled  bis  son  on  tbe  farm  and  opoied  tbe 
passway  for  bim,  or  allowed  him  to  open  It 
it  was  a  necei.sary  outlet;  and,  being  a  well- 
worn  road  when  Bowen  bought  tbe  land,  be 
had  a  right  to  look  upon  it  as  a  way  of  right, 
and  bis  use  of  it  as  a  matter  of  right  for 
30  years  without  interruption  would  give 
him  a  way  by  prescription  Indqtendently  of 
its  use  by  William  Dull  Allen. 

Judgment  reversed,  with  directions  to  en- 
ter a  Jndgment  in  favor  of  appellant  for  the 
passway  In  contest 


BUOKWAI.TER  v.  HUTCHBRSON.t 

(Oourt  of  Ap[>eals  of  Kentucky.    Feb.  11, 

1902.) 

LOOS  AND  LOOOtNG— WRITINO  CONSTROBD 
NOT  TO  RBaTRICT  RIQHTS  GONFERRBD  BT 
PRETVIODS  DEED— EXTRANEOUS  ETVIDBNCB 
TO  EXPLAIN  WRITINO. 

1.  Where  a  grantor,  by  his  deed  conveying 
land,  reserved  all  white  oak  timber  of  certain 
dimensions  suitable  for  staves,  the  deed  recit- 
ing that  it  was  understood  that  the  grantee 
was  to  have  "tbe  part  of  trees  that  may  l>e 
left  by  the  stave  makers,"  a  writing  thereafter 
executed  by  the  Krantor  on  the  same  day,  re- 
citing the  reservation  in  the  deed,  and  stating 
that  "it  is  mutually  agreed  by  the  parties^ 
that  the  grantee  "has  the  right  and  privilege 
to  follow  imni(\li.ntely  after  the  stave  mali- 
ers,  and  appropriate  to  his  use  all  remaining 
timber  and  parts  of  trees  left  by  said  stave 
makers,"  did  not  vest  in  the  grantee  the  title 
to  any  trees  which  the  grantor  had  reserved 
in  the  deed,  but  merely  referred  to  such  tim- 
ber as  remained  over  and  above  the  trees  ro- 
served  by  the  grantor  and  the  parts  of  trees 
left  by  Uie  stare  makers;  and  therefore^  the 
Mtave  makers,  having  failed,  in  first  going  over 
the  land,  to  cut  some  of  the  trees  reswved, 
had  the  right  to  return  and  cut  tiiem. 


'Reported  by  Edward  W.  Hinw,  Xaq., a(  th*  Fraak- 
fort  bar,  and  formerly  stst*  reportac 
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2.  To  enable  the  eoart  to  constrae  the  con- 
trmct,  it  was  competent  to  prove  the  custom 
of  stave  makers  in  cutting  trees,  so  as  to  place 
the  court  in  the  position  of  the  partiea  at  the 
time  the  coutract  was  made. 

Appeal  from  circuit  court.  Rowan  county. 

"Not  to  be  officially  reported." 

Action  by  J.  R.  Buckwalter  against  J.  W. 
Hntctaerson.  Judgment  for  defendant,  and 
plainticr  appeals.    Affirmed. 

James  K  Qerke,  for  appellant  W.  A. 
Young  and  Beckner  &  Jooett,  for  appellee. 

HOBSOX.  J.     On  March  4,   1807,  J.  W. 
Hutcherson  agreed  to  sell  to  J.  R.  Buckwal- 
ter 4.400  acres  of  land  at  $2.60  an  acre,  but 
in  the  -writing  was  this  reservation:     "Said 
Hutcherson  reserves  all  the  white  oak  timber 
suitable    for  split   staves   that   is   eighteen 
Inches  in  diameter  and  upward  measured  at 
the  stump  two  feet  from  the  ground.     It  Is 
understood  Buckwalter  Is  to  have  the  part 
of  trees  that  may  be  left  by  the  stave  mak- 
en."    In  pursuance  of  this  contract,  Hntcher- 
son  on  April  2,  1887,  made  a  deed  to  Buck- 
\ralter  for  the  land,  with  this  reservation: 
"It  Is  understood,  howevw,  and  hereby  pro- 
vided, that  said  J.  W.  Hutcherson  reserves 
all  the  TFhlte  oak  timber  suitable  toe  spilt 
staves  tbat  Is  eighteen  inches  and  upwards 
measured  at  the  stump  two  feet  from  the 
STorund.     It  Is  understood  that  Buckwalter  Is 
to  have  the  part  of  said  trees  that  may  be 
left    by    the   stave    makers,    and    tbat   said 
Hutcherson  is  to  have  three  years  from  and 
after  this  date  In  which  to  cut  and  remove 
said  timber  herein  reserved."    After  the  deed 
was  drawn  at  the  lawyer's  office,  the  parties 
irent  to  a  bank,  and  concluded  the  transac- 
tion there.    After  the  purchase  money  had 
been  paid,  and  Just  as  Hutcherson  was  leav- 
ing the  bank  for  the  train,  Buckwalter  called 
him  back,  and  asked  him  to  sign  a  memo- 
randum of  the  contract  for  his  convenience. 
Hutcherson  signed  the  paper  without  reading 
It  or  at  least  without  giving  it  careful  at- 
tention, supposing  it  was  a  mere  recital  of 
the  terms  of  the  deed.    The  paper  so  signed 
is  as  follows:     "Said  Hutcherson  has   this 
day  deeded  to  J.  R.  Buckwalter  a  tract  of 
land  on  Dry  creek.  Rowan  county,  Kentucky, 
and  reserved  the  white  oak  timber  that  is 
suitable  ft>r  split  staves  tbat   Is   eighteen 
hiches  and  over  in  diameter  measured  two 
feet  from  the  ground,  and  is  to  have  three 
years  in  which  to  cut  and  remove  said  tim- 
ber.   Tt  Is  mutually  agreed  by  the  parties 
that  said  Buckwalter  has  the  right  and  priv- 
ilege to  follow  Inuuedlately  after  the  stave 
makers,  and  appropriate  to  his  use  all  re- 
maining timber  and  parts  of  trees  left  by 
said    stave    makers,    and    said   Hutchersoa 
agrees  to  operate  the  business  so  as  to  finish 
up  in  the  hollows  and  creelis  before  begin- 
ning elsewhere  oa  new  territory,  and  to  oper- 
ate in  a  careful  manner  so  as  to  avoid  un- 
necessary breaking  down  or  injury  to  the 
timber;  and  tbat  said  Buckwalter  Is  to  have 


and  enjoy  equal  advantages  and  privileges  of 
storing  lumber,  bark,  and  ties  at  the  railroad 
switch,  and  the  handling  and  loading  of 
same."  In  cutting  trees  reserved  by  HutchM^ 
son.  the  stave  makers  did  not  cut  clean, 
but  left  some  behind,  and  when  Hutcherson 
had  them  return  to  cut  the  trees  Buckwalter 
claimed  them  on  the  Idea  that  Hutcherson 
was  obliged  to  cut  all  the  trees  he  wanted 
when  be  first  went  on  the  land.  The  court 
below  decided  against  Buckwalter,  and  dis- 
missed his  petition. 

In  construing  written  instruments  evidence 
Is  competent  which  places  the  court  in  the 
light  of  the  parties  at  the  time  the  contract 
was  made.  It  is  shown  by  the  proof  that 
many  trees  are  cut  for  staves  which  are 
found  unfit  for  that  purpose  after  they  are 
cut  from  defects  that  cannot  be  discovered 
while  the  tree  Is  standing.  It  is  also  shown 
that  a  large  part  of  the  trees  cannot  be  used 
for  this  piu-pose,  and  that  all  the  trees  which 
are  cut  would  greatly  depreciate  In  value  if 
left  lying  on  the  ground  two  or  three  years. 
In  the  light  of  these  facts  and  the  circum- 
stances nnder  which  the  last  paper  was  exe- 
cuted, we  do  not  see  that  there  Is  any  doubt 
as  to  Its  proper  construction.  Hutcherson  had 
reserved  certain  trees,  both  m  the  original 
contract  and  hi  the  deed.  The  titie  to  these 
trees  was  in  him,  and  nothing  had  been  said 
between  the  parties,  so  far  as  the  record 
shows,  as  to  bis  releasbig  or  giving  up  to 
Buckwalter  any  part  of  the  trees  which  he 
had  reserved.  The  contract  signed  after  the 
deed  had  been  delivered  sad  the  purchase 
price  paid  refers  expressly  to  the  terms  of 
the  deed.  It  then  proceeds  with  these  words: 
"It  Is  mutually  agreed  by  the  parties  that 
said  Buckwalter  has  the  right  and  privilege 
to  follow  Immediately  after  the  stave  mak- 
ers, and  appropriate  to  his  use  all  remaining 
timber  and  parts  of  trees  left  by  said  stave 
makers."  This  conferred  on  Buckwalter  a 
privilege  of  value,  for  otherwise  the  timber 
cut  by  the  stave  makers  might  have  greatly 
depreciated,  lying  on  the  ground,  before  the 
end  of  three  years.  The  purxwse  of  the 
stipulation  was,  not  to  take  from  Hutdier- 
son  anything  that  he  had  reserved,  but  only 
to  give  Buckwalter  the  privilege  of  entering 
for  the  purpose  of  utlUzing  what  Hutcher- 
son's  men  left  It  Is  shown  by  13ie  proof 
that  stave  makers  will  at  first  sdect  the 
best  trees,  and  sometimes  a  tree  Is  overlook- 
ed. It  was  not  contemplated  by  such  a 
stipulation  as  this  to  vest  In  Buckwalter  the 
title  to  Hutcberson's  trees  which  he  had  re- 
served In  the  deed.  The  words  "all  remain- 
ing timber  and  parts  of  trees  left  by  said 
stave  makers"  must  be  read  in  connection 
with  the  deed,  which  had  been  delivo-ed 
when  this  writing  was  drawn,  and  must  be 
construed  to  refer  to  such  timber  as  remabi- 
ed  over  and  ahove  the  trees  reserved  by 
Hutcherson  and  the  parts  of  trees  left  by 
the  stave  makers.  The  contract  purports  on-  p 
ly  to  confer  on  Buckwalter  certain  privileges 
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or  rights.  It  recognizes  the  provisions  of  tbe 
deed,  and  must,  therefore,  be  read  as  sub- 
servient to  it,  and  not  as  Inconsistent  with 
Its  express  stipulations  fixing  finally  the  title 
of  the  parties  In  the  trees. 
Judgment  afflimed. 


COMMONWBAX.TH  r.  BRIGHT.t 
(Oonrt  of  Appeals  of  Kentucky.    Feb.  7,  1902.) 

HOMICIDB— EVIDENCB-CONTRADICnON   OF 
WITNESS. 

1.  It  was  error,  on  a  trial  for  murder,  to 
admit  teetimouy  as  to  a  coDTersation  between 
a  witness  and  deceased  In  regard  to  a  doctor's 
bill  against  defendant's  wife,  who  was  then 
dead,  and  also  as  to  a  conversation  between 
deceased  and  another,  who  furnished  tha  cof- 
fin for  the  burial  of  defendant's  wife. 

2.  U  was  error  to  permit  defendant  to  prove 
that  it  was  said  that  deceased  was  inclined  to 
be  domineering  and  overbearing  among  his 
own  race. 

3.  Where  a  witness  for  defendant  testified 
that  he  had  not  made  certain  statements  re- 
lating to  a  collateral  matter,  it  was  error  to 
permit  the  prosecution  to  prove  that  he  had 
made  such  statements. 

Appeal  from  circuit  conrt,  Lincoln  county. 

"Not  to  be  ofBclally  reported." 

Alfred  Bright,  convicted  of  murder,  was 
awarded  a  new  trial,  and  tbe  commonwealth 
appeals.    Opinion  certified. 

R.  J.  Breckinridge  and  J.  S.  Owsley,  for 
tbe  Commonwealth. 

GUFFY,  C.  J.  The  appellee  was  Indicted 
in  the  Lincoln  circuit  court,  charged  with  the 
murder  of  Samuel  Blakemore.  The  trial  re- 
sulted in  a  verdict  of  guilty,  and  fixing  the 
punishment  at  confinement  for  life  in  the 
penitentiary.  The  court,  however,  awarded 
him  a  new  trial,  and  the  commonwealth  has 
prosecuted  this  appeal  to  this  court  for  tbe 
purpose  of  having  the  law  properly  con- 
strued in  regard  to  the  admission  and  re- 
jection of  testimony  and  instructions  given. 

Testimony  was  admitted  In  regard  to  a 
conversation  between  a  witness  and  Blake- 
more in  regard  to  a  doctor's  bill  that  tbe 
doctor  held  against  the  defendant's  wife, 
who  was  then  dead,  and  also  as  to  a  conver- 
sation between  the  deceased  and  W.  O.  Mc- 
Whorter,  who  furnished  the  coffin  for  the 
burial  of  defendant's  wife.  This  testimony 
was  clearly  incompetent,  and  should  not 
have  been  admitted. 

The  defense  was  allowed  to  prove  that  it 
was  said  that  the  deceased  was  inclined  to 
be  domineering  and  overbearing  among  his 
own  race.  No  such  testimony  should  have 
been  admitted.  This  applies  to  all  such  tes- 
timony by  the  different  witnesses  who  were 
allowed  to  speak  In  regard  to  his  reputation 
in  that  respect 

P.  J.  Culton  was  introduced  as  a  witness 
for  the  defense,  and  was  asked  questions  In 
regard  to  conversations  between  himself  and 
the  wife  of  deceased  with  reference  to  the 

'Reported  br  Edward  W.  Hin«B,  Esq.,  of  tlie  Frank- 
iort  bar,  and  lormerly  state  reporter. 


prosecution  of  the  defendant,  many  of  which 
statements  he  denied  making,  and  the  com- 
monwealth was  allowed  to  contradict  bim  In 
respect  thereto  by  the  widow  of  the  de- 
ceased; and  it  is  said  that  It  was  tbe  erro- 
neous admission  of  her  testimony  in  respect 
thereto  that  caused  tbe  court  to  grant  a  new 
trial  to  the  defendant.  It  Is  now  insisted  by 
the  prosecution  that  the  testimony  so  intro- 
duced was  competent,  and  that  tbe  court 
erred  in  deciding  otherwise  upon  a  motion 
for  a  new  trial.  The  rule  Is  well  settled  that 
the  statement  of  a  witness,  when  asked  as 
to  a  collateral  fact  or  circumstance,  cannot 
be  contradicted  by  the  adverse  party  by 
showing  that  he  did  make  such  statement. 
We  are  therefore  of  tbe  opinion  that  the 
testimony  of  Mrs.  Blakemore  as  to  ber  con- 
versation with  and  the  statements  of  Culton 
should  not  have  been  admitted. 

It  is  also  contended  by  the  appellant  that 
the  court  erred  In  giving  any  Instruction  on 
the  subject  of  manslaughter;  but,  takin.:; 
into  consideration  all  the  facts  and  circum- 
stances Involved  In  this  case,  we  are  not  In- 
clined to  hold  that  the  giving  of  such  an  in- 
struction was  prejudicial  to  the  common- 
wealth. 

This  opinion  is  ordered  to  be  certified  to 
the  court  below. 


DEPOSIT  BANE  OF  FBiANBJ'OBflC  et  al.  ▼. 

THOMASON  et  al.i 

(Conrt  of  Appeals  of  Kentucky.    Feb.  12, 

1902.) 

ATTACHMBNT— BOND  EXECUTBD  BT  CLAIM- 
ANT OF  ATTACHED  PROPERTY— DEFECTIVB 
BOND  NOT  VOID-BREACH  OF  BOND. 

1.  The  execution  by  the  claimant  of  attached 
property  of  the  bond  provided  for  bv  Civ.  Code 
Prac.  i  214,  and  the  delivery  of  the  property 
to  him  thereunder,  does  not  discharge  the  lien 
created  by  the  levy;  and  he  must  make  him- 
self a  party  to  tne  action  under  Civ.  Code 
Prac.  $  29,  «r  be  concluded  by  the  jndgment 
therein. 

2.  Though  a  bond  executed  by  the  claimant 
of  attached  property  did  uot  conform  to  the 
requirements  of  Civ.  Code  Prac.  i  214,  it  was 
not  void,  as  the  obligors  will  not  be  heard  to 
complain  that  it  does  not  contain  snbstantially 
all  the  necessary  conditions  d^nanded  by  that 
section,  the  property  having  been  surrendered 
to  the  claimant  thereunder;  and  In  so  far  as 
its  terms  are  in  excess  of  the  terms  of  the 
section  they  will  be  treated  as  harmless  sur- 
plusage, it  oelng  the  duty  of  the  court,  as  pro- 
vided by  Civ.  Code  Prac.  |  682,  upon  the  sng- 
jrestion  of  any  party  In  interest,  to  require  a 
new  and  sufficient  bond  to  be  execnted  with 
the  same  effect  as  if  originally  executed. 

8.  After  possession  of  the  property  has  been 
delivered  on  the  faith  of  the  bond,  and  it  has 
been  sold,  it  is  too  late  for  the  obligors  to  com- 
plain that  no  bond  was  executed  to  one  who 
owned  the  property  Jointly  with  the  debtor. 

4.  There  Is  uo  breach  of  such  a  bond  until 
there  has  been  a  judgment  subjecting  the  prop- 
erty and  the  debtor  has  failed  to  satisfy  the 
judgment,  and  until  then  an  action  on  ths  bond 
is  premature. 

5.  Under  Oiv.  Code  Prac.  S  232,  the  liability 
of  the  obligors  may  be  tried  out  iu  tlie  original 
action  in  which  the  attachment  issued. 

'Reported  br  Edward  W.  Hlnes,  Esq..  ot  Ui*  Frask- 
tort  bar,  aud  formerly  itat*  reportsr. 
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Appeal  from  circuit  court,  Franklin  comt- 
tj. 

*^ot  to  be  oflSclally  reported." 

Actions  by  the  Deposit  Bank  of  Ftunkfort 
aod  tbe  Bank  of  Kentucky  against  Susan  M. 
Thomason  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

D.  W.  Lindsay  and  Frank  Chlnn,  for  ap- 
pellants.    B.  O.  WUllama;  for  appellees. 

CKREAR,  J.  Appellant  banks  had  Judg- 
ments against  B.  A.  Jones  and  others,  upon 
which  executions  had  Issued  and  been  re- 
turned "No  property  found."  Actions  were 
then  begun  under  section  439  of  the  Civil 
Code  of  Practice  to  enforce  the  collection  of 
the  Judgments,  In  which  attachments  Issued 
against  the  debtors*  property.  These  attach- 
ments were,  by  the  sheriff,  levied  upon  the 
undivided  half  Interest  of  two  of  the  execu- 
tion defendants  In  100  acres  of  wheat.  Ap- 
pellee Susan  M.  Thomason,  a  claimant  of  the 
property  levied  on,  and  who  was  not  a  de- 
fendant to  the  original  actions,  executed  be- 
fore the  sheriff  the  following  bond:  "The 
sheriCT  of  Franklin  county  having  levied  an 
attachment  Issued  on  the  17th  day  of  June, 
1897,  from  the  Franklin  circuit  court  in  favor 
of  the  Deposit  Bank  of  Frankfort  against  S. 
A.  Jones,  William  Jonea,  and  J.  W.  Jones 
for  the  sum  of  $1,401.80,  and  In  favor  of  the 
president,  directors,  and  company  of  the 
Bank  of  Kentucky  for  1375.00  upon  one-half 
of  about  100  acres  of  wheat  that  has  been 
appraised  at  $478.94,  we  undertake  that.  If 
it  shall  be  adjudged  that  tho  said  property, 
or  any  part  of  it.  Is  subject  to  said  attach- 
ment, Susan  M.  Thomason,  who  claims  It, 
\rIU  pay  said  banks,  plaintiffs  In  said  attach 
ment,  the  value  ot  the  property  so  subjected 
and  10  per  cent  thereon,  not  exceeding  the 
amount  of  said  attachment  and  10  per  cent, 
thereon  July  13th,  1897."  Thereupon  the 
Bberifl  caused  the  wheat  so  levied  on  to  be 
appraised.  The  appraisers  fixed  its  value  at 
$479.94.  It  Is  averred  that  the  sheriff  then 
delivered  the  property  to  the  claimant.  Ap- 
pellants, the  execution  creditors,  then  brought 
this  suit  on  the  bond  against  the  claimant 
and  her  surety,  alleging  that  the  wheat  lev- 
ied on  was  In  fact  the  property  of  the  ex- 
ecution debtors  Jones,  and  was  subject  to 
appellants'  executions,  and  asked  that  they 
be  given  Judgment  for  Its  value,  $500.  The 
defense  set  up  another  action  pending  In 
the  courts  of  this  commonwealth  between 
the  same  parties  concerning  the  same  sub- 
ject-matter; also  pleaded  the  claimants'  own- 
ership of  the  property,  and  set  out  the  nature 
of  the  other  proceedings.  The  court  sustain- 
ed a  demurrer  to  this  reply,  and  dismissed 
the  petition. 

In  view  of  the  conclusion  at  which  we 
hare  arrived,  we  have  not  deemed  it  neces- 
sary to  attach  much  importance  to  the  plea 
of  abatement.  It  may  or  may  not  have  been 
good.  But  the  demurrer  should  have  been 
carried  back  to  the  petition,  and  sustained. 


Civ.  Code  Praa  {  214,  provides  how  a  claim- 
ant of  property  levied  on  by  attachment  in 
a  proceeding  to  which  he  Is  not  a  party  may 
procure  a  release  of  the  attachment.  The 
section  Is:  "The  sheriff  may  deliver  any  at- 
tached property  to  the  person  in  whose  pos- 
session It  is  found,  upon  the  execution,  in  the 
presence  of  the  sheriff,  of  a  bond  to  the  plain- 
tiff by  such  person,  with  one  or  more  suf- 
ficient sureties,  to  the  effect  that  the  obligors 
are  bound,  in  double  the  value  of  the  prop- 
erty, that  the  defendant  shall  perform  the 
Judgment  of  the  court  in  the  action,  or  that 
the  property  or  its  value  shall  be  forthcom- 
ing and  subject  to,  the  order  of  the  court." 
The  execution  of  the  bond  under  this  section 
does  not  discharge  the  lien  created  by  the 
levy.  Bell  v.  Wrecking  Co.,  3  Mete.  568; 
Oppenhelmer  v.  Riley,  6  Bush,  118;  Hobson 
V.  HaU  (Ky.)  14  a  W.  968.  The  claimant 
must  make  herself  a  party  to  the  action 
under  section  29  of  the  Code,  or  be  conclud- 
ed by  the  Judgment  of  the  court  in  that  ac- 
tion. Miller  V.  Desha,  3  Bush,  212.  An  in- 
spection of  this  bond  shows  that  it  does  not 
conform  to  the  requirements  of  the  only  sec- 
tion of  the  Code  under  which  it  could  have 
been  taken.  It  and  the  proceedings  attend- 
ing its  execution  show  that  It  was  fashioned 
under  the  requirements  of  section  &15  of  the 
Code,  a  section  applicable  alone  to  proceed- 
ings by  a  claimant  other  than  the  execu- 
tion debtor  to  obtain  a  release  of  his  prop- 
erty levied  on  under  an  execution.  Summary 
proceedings  are  allowed  on  this  bond.  Sec- 
tion 648,  etc. 

It  Is  argued  for  appellees  that  the  bond  in 
thl&  case  Is  void,— First,  because  of  the  de- 
fect Just  stated;  and,  second,  because,  under 
1  section  208  of  the  Civil  Code  of  Practice,  the 
possession  of  personal  property  Jointly  own- 
ed by  the  debtor  and  another  shall  not  be 
taken  by  the  sheriff,  unless  the  plaintiff  first 
executes  a  bond  to  the  other  Joint  owner 
to  pay  him  damages  he  may  sustain  if  the 
attachment  has  been  wrongfully  sued  out. 
The  first  objection  is  not  enough  to  make 
the  bond  void.  It  would.  In  any  event,  be 
good  as  a  common-law  bond.  But  it  was  an 
evident  attempt  to  comply  with  the  require- 
ments of  the  law  on  that  subject  The  bond 
was  merely  defective.  It  contained  substau- 
tially  all  the  necessary  conditions  demanded 
by  section  214;  at  least  the  obligors  will  not 
be  heard  to  complain  that  It  does  not.  In  so 
far  as  its  terms  are  in  excess  of  the  require- 
ments of  the  section,— as,  for  example,  the 
provision  for  10  per  cent,  damages,— they 
may  be  treated  as  harmless  surplusage. 
Upon  the  suggestion  of  the  fact  to  the  court 
by  any  party  in  interest  It  was  the  duty  of 
the  court  to  require  a  new  and  sufficient  b<»ul 
to  be  executed,  under  section  682  of  the  Code, 
viz.:  "If  a  bond  provided  for  by  this  Code 
be  adjudged  to  be  defective,  a  new  and  suf- 
ficient one  may  be  executed  In  such  reason- 
able time  as  the  court  may  fix,  with  the  same- 
effect  as  if  originally  executed."    The  leoond  C 
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objection  la  one  tbat  fbe  other  Joint  owner 
may  have  raised,  or  that  the  sheriff  may 
have  availed  himself  of,  before  the  attach- 
ment waa  levied.  But  after  levy,  and  after 
the  possession  of  the  property  has  been  de- 
livered on  the  faith  of  this  bond,  and  the 
property  has  been  sold  abroad.  It  Is  too  late 
to  raise  that  question.  We  hold  that  the 
bond  sued  on  was  Intended  to  be,  and  will 
be  treated  as  having  been,  executed  under 
section  214,  Oiv.  Code  Prac.  It  may  be  per- 
fected as  permitted  by  section  682.  The 
qaeetlon,  then,  is,  has  there  been  a  breach 
of  this  bond?  The  obligation  Is  that  the  de- 
fendant will  perform  the  judgment,  or  the 
obligors  win  have  the  property  or  Its  value 
forthcoming  to  answer  the  Judgment  of  the 
court.  Until  there  has  been  a  Judgment  sub- 
jecting the  property,  and  the  judgment  debt- 
or has  failed  to  satisfy  it,  there  Is  sot  • 
breach.  Hansford  t.  Petrhi,  6  B.  Men.  507; 
Bland  v.  Creager,  13  B.  Mon.  508.  This  ac- 
tion was  premature.  It  should  have  been  dis- 
missed. The  parties  can  try  out  the  obli- 
gor's liability  in  the  original  action  in  which 
the  attachment  issued.  Section  282,  CttT. 
Code  Prac. 
Judgment  affirmed. 


CHESAPEAKE  &  0.  RT.  CO.  t.  DODGE.* 

(Oonrt  of  Appeals  of  Kentucky.    Feb.  12, 
1902.) 

PUNITIVB  DAUAQE»-<}ROSS   NEQUOBNCE— 
EXCESSIVE   VERDICT. 

1.  Punitive  damages  may  be  awarded  against 
a  corporation  for  an  Injury  resniting  from  the 
gross  negligence  of  its  servants. 

2.  "Oroes  negligence"  was  properly  defined, 
in  an  instruction  to  the  jury,  as  the  failure  to 
exercise  slight  care. 

S.  Though  plaintiff  does  not  seem  to  have 
snffered  any  severe  or  permanent  injuries,  and 
did  not  himself  consider  it  necessnry  to  call 
In  a  physician, — merely  complaining  that  for 
some  two  months  or  more  be  did  not  have  the 
full  use  of  his  arm,  and  for  some  weeks  suffer- 
ed from  dizziness  in  the  head, — a  verdict  for 
|S25  will  not  be  set  aside  as  excessive,  in  view 
of  the  fact  that  one  verdict  has  already  been 
set  aside  npon  that  ground,  and  that  the  jury 
was  properly  instructed  that  it  might  award 
punitive  damages. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  J.  R.  Dodge  against  the  Chesa- 
peake &  Ohio  Railway  Company  to  recover 
damages  for  personal  Injuries.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Slmrall    &.   Calvin,    for   appellant    B.    F. 

Grazlani,  for  appellee. 


DU  RELIiE,  J.  Appellee  In  February,  1898 
(being  then  79  yeara  of  age),  was  driving 
out  of  Covington  to   bis  home,   in  Kenton 

'Reported  by  Edward  W.  Hlnei,  Esq.,  ot  the  Frank- 
tott  t>ar,  and  (onMrly  stat*  reportar. 


county,  in  a  two-aeated  veblcle,  with  the  top 
down,  and  his  wife  and  another  lady  on  the 
back  seat  At  the  Intersection  of  Madison 
avenue  and  Seventeenth  street  the  appellant 
company  has  a  crossing,  at  which  it  main- 
tains safety  gates.  Appellee,  driving  In  the 
rear  of  several  other  vehicles,  had  not  gotten 
entirely  across,  when  the  safety  gates  or 
poles  were  lowered;  there  being  two  on  each 
side  of  the  crossing.  One  of  the  poles  strik- 
ing his  horse  on  the  back,  the  horse  plunged 
forward  and  broke  off  the  end  of  one  of  the 
poles,  which  struck  appellee  on  the  arm  and 
head.  The  horse,  which  was  a  gentle  animal, 
was  readily  stopped,  Mr.  Dodge's  contusions 
were  dressed  In  a  neighboring  drug  store,  the 
ladles  were  taken  where  they  wished  to  go, 
and  later  in  the  evening  he  drove  out  to  bis 
home.  He  does  not  seem  to  have  suffered 
any  very  severe  or  permanent  injuries,  and 
did  not  himself  consider  it  necessary  to  call 
In  a  physician,  but  complains  that  for  some 
two  months  or  more  he  did  not  have  the  full 
use  of  his  arm,  and  for  some  weeks  suffered 
from  dizziness  Is  the  bead.  Having  brought 
suit  alleging  gross  negligence  in  the  lower- 
ing of  the  gates,  he  obtained  a  verdict  for 
$1,200,  which  was  set  aside  as  excessive  by 
the  trial  court  A  subsequent  trial  resulted 
In  a  verdict  and  judgment  for  $825. 

It  is  oomplntned,  first  that  no  case  has 
been  made  out  upon  which  the  Jury  was  au- 
thorized to  award  punitive  damages,  which 
were  allowed  by  the  Instructions  to  be  given 
if  the  Jury  should  find  the  negligence  to  be 
gross.  Bat  in  Railroad  Co.  v.  Stewart  (Ky.l 
08  8.  W.  506,  the  cases  relied  on  as  holding 
tliat  punitive  damages  may  only  be  awarded 
where  the  conduct  of  the  negligent  party  is 
such  as  to  evidence  malice,  or  a  reckless  dis- 
regard of  the  safety  of  others,  or  a  wanton 
injury,  were  considered  and  overruled. 

We  do  not  think  the  Instruction  that  gross 
negligence  was  the  failure  to  exercise  slight 
care  was  erroneous.  Such  an  Instructioo  has 
been  frequently  recognized  by  this  court  as 
proper.  See  Railroad  Co.  v.  Kelly's  Adm'x, 
100  Ky.  421,  88  8.  W.  852,  40  8.  W.  4;->l>; 
Greenwood  v.  Coal  Co.,  14  Ky.  Law  Uep. 
830;    and  numerous  other  cases. 

The  law  embodied  In  the  Instructions  asked 
for  by  appellant  seems  to  have  been  su'.i- 
stantially  given  In  the  instructions  which 
were  given  by  the  court 

The  objection  upon  the  groimd  that  the 
damages  were  excessive  Is  urged  with  great 
force;  but  In  view  of  the  fact  that  one  v«°- 
dlct  has  already  been  set  aside  upon  that 
ground,  we  are  not  disposed  to  disturb  the 
finding  of  the  Jury,  especially  in  view  of  the 
fact  that  the  Instructions  authorized  the  Jury, 
In  their  discretion,  to  award  punitive  dam- 
ages, and  that  such  an  isstmctlon  has  been 
recently  recognized  by  this  court  as  proper 
to  be  given.    Judgment  affirmed. 
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JUDAH  T.  KENTUCKY  TRUST  CO.  «t  •!.» 
(Court  of  Appeals  of  KeiUuckf.     Fob.  12, 

1902.) 

PATHKNT    OF    BOND-TRANBACnON— WHBTH- 
SR   PAYMENT  OR   SALE). 

Whero  the  bolder  ot'  a  bond  received  the 
amoant  of  the  bond  from  one  whom  he  had  rea- 
son to  believe  waa  making  payment  for  tha 
ofalieor,  there  was  a  payment,  and  not  a  sale 
of  the  bond,  as  there  could  be  no  contract  of 
sale  without  a  meetinj;  of  the  minds  of  the  par- 
ties. 

Appeal  from  circuit  covirt,  Jefferson  coiin- 
tj,  common  pleas  division. 

"Not  to  be  offlciaUy  reported." 

Action  by  the  Kentucky  Trust  Company 
and  Lee  K.  Cralle  against  Caroline  Newber- 
ger  to  enforce  a  mortgage  lien.  Judgment 
denying  claim  of  D.  Jiidah  to  one  of  the 
bonds  sued  on,  and  be  appeals.    AiBrmed. 

Arthur  M.  Rutledge,  for  appelant  Gor- 
don &  Gordon,  Wm.  Krelger,  and  Lafon  Al- 
len, for  appellees. 

DU  KELLK;  J.  On  January  22,  1886,  Car- 
oline Newberger  executed  to  the  Kentucky 
Trust  Company,  appellee,  her  several  coupon 
bond^  numbered  from  1  to  7,  for  $500  each, 
payable  to  the  tmst  company  or  bearer,  duo 
two  years  from  date,  secured  by  a  mortgage 
executed  to  the  trust  company,  as  trustee, 
upon  a  lot  of  land  on  Walnut  street,  between 
Floyd  and  Preston  streets.  In  Louisville.  The 
bonds  were  sold  by  the  trust  company  to 
various  persons,  appellee  Lee  B.  Cralle  be- 
coming the  purchaser  of  bonds  numbered 
4  and  5.  In  February,  180S,  Cralle  appears 
to  have  Insisted  upon  the  payment  of  at  least 
one  of  the  bonds  held  by  him,  and,  applying 
at  Mrs.  Newberger's  residence,  was  referred 
to  her  son  J.  L.  Newberger,  at  "The  World," 
a  store  operated  by  appellant  Judah,  who 
was  her  son-ln-Iaw,  where,  after  some  ne- 
gotiation, he  obtained  a  check  for  the  amount 
of  bond  No.  5,  and  turned  the  bond  over  to 
Judah.  The  remaining  bonds  not  being  paid 
by  Mrs.  Newberger,  this  action  was  Insti- 
tuted for  a  sale  of  the  mortgaged  property 
to  satisfy  the  other  six  bonds.  Judah  cume 
In  by  answer,  claiming  title  to  bond  Xo.  5, 
alleging  Its  nonpayment,  and  asserting;  a  lien 
to  secure  that  bond  as  well  as  the  others. 
Issue  was  Joined  upon  the  answer,  the  con- 
troversy turning  upon  the  question  whether 
Judah,  In  his  transaction  with  CraHe,  paid  off 
bona  No.  5,  so  that  it  no  longer  remained  a 
charge  against  the  mortgaged  property,  or 
became  himself  a  purchaser  of  it,  retaining 
a  lien,  and  mtltied  to  a  pro  rata  share  of  the 
purchase  money  realized  from  the  sale  of 
the  mortgaged  land.  The  property,  when 
Mid.  brought  sufficient  money  to  pay  costs, 
and  the  six  other  bonds  In  full,  but  not 
enough  to  i>ay  all  seven  of  the  bonds  in  full. 
If  the  transaction  was  a  sale  of  the  bond, 
Judah  obtains  a  pro  rata  tberehi,  and  the 
other  bondholders  are  obliged  to  prorate  with 

>  Raporta4  Vj  Edward  W.Hlnea,  Bsq.,ot  tk«  Frank- 
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him  and  take  less  than  the  face  of  their 
bonds.  If  it  was  a  payment  of  the  bond, 
Jndah  gets  nothing,  and  the  holders  of  the 
six  other  bonds  are  paid  in  full.  On  behalf 
of  Jiidab  it  is  contended  that  he  bought  the 
bond,  paying  for  it  by  a  check  signed  by  J.  L. 
Newberger  upon  an  account  at  the  Louisville 
Trust  Company  standing  to  the  credit  of  "M. 
Newberger,  by  J.  L.  Newberger,"  or  that  he 
himself  affixed  the  signature,  "H.  Newberger, 
by  J.  L.  Newberger,"  to  the  check  which  he 
gave  Cralle,  but  that  In  either  event  the  money 
came  out  of  the  funds  of  D.  Judah  &  Co., 
instead  of  depositing  these  funds  to  the 
credit  of  D.  Judah  &  Co.  in  the  German  In- 
surance Bank,  and  that  these  deposits  were 
made  to  the  credit  of  the  M.  Newberger  ac- 
count because  the  German  Insiu-ance  Bank 
held  a  note  of  Newberger,  Frankd  &  Co.,  an 
insolvent  firm,  upon  which  Judah  &  Co.  were 
indorsers,  and  be  feared  the  appropriation  by 
the  German  Insurance  Bank  of  the  entire 
amount  of  bis  firm's  deposit  to  the  payment 
of  that  note.  The  account  of  "M.  Newt)er- 
ger.  by  J.  L.  Newberger,"  seems  to  have  orig- 
inated after  the  purchase  by  J.  L.  Newberger, 
as  agent  for  M.  Newberger,  a  younger  broth- 
er about  21  years  of  age,  of  certain  notes  and 
accounts  belonging  to  the  firm  of  Levi,  New- 
berger &  Co.,  also  insolvent,  of  which  firm 
J.  L.  Newberger  had  been  a  member;  and  to 
this  account  were  deposited  such  sums  as 
were  realized  from  the  notes  and  accounts 
thus  purchased,  and  subsequentiy  such  sums 
as  Judah  withdrew  from  the  business  of  Ju- 
dah &  Co.  and  deposited  to  the  credit  of  that 
accotmt,  to  prevent  their  appropriation  by  the 
German  Insurance  Bank  to  the  payment  of 
the  Newberger,  Frankel  &  Co.  note.  There 
la  naturally  considerable  conflict  of  testi- 
mony. Judah  does  not  remember  whether 
the  cbeck  was  signed  by  him  or  by  J.  L.  New- 
berger, and  the  check  Is  not  produced;  it 
being  explained  tbat  it  was  lost  or  mis- 
placed. In  the  view  we  have  taken  of  the 
transaction  between  Judah  and  Cralle,  it  is 
unnecessary  to  consider  the  conflict  of  testi- 
mony, or  whether  Judah  had  the  right  to 
sign  his  brother-in-law's  name.  Nor  is  It 
necessary  to  consider  the  discrepancies  In 
testimony  urged  in  the  briefs.  Judah  ap- 
pears In  this  case  as  clalmiug  to  have  bought 
the  bond.  If  he  did  so,  it  would  seem  that 
he  was  entitied  to  it,  and  to  a  pro  rata  of 
the  purchase  money,  without  reference  to 
where  or  how  he  obtained  the  money.  Appel- 
lees claim  that  he  paid  the  bond  in  order 
to  postpone  proceedings  to  enforce  the  mort- 
gage lien,  and  that  he  did-  tills  as  agent 
of  his  mother-in-law,  Mrs.  Newberger,  or  of 
one  of  his  brothers-in-law,  and  out  of  their 
money.  If  the  transaction  was  Intended  to 
be  a  payment,  ttten,  no  matter  where  or  bow 
he  obtained  the  money,  or  whether  he  ad- 
ranced  it  lilmself,  it  was  a  payment,  and  not 
a  sale,  and  be  Is  not  entitled  to  prorate  with 
the  holders  of  the  other  bonds.  A  sale  Is  a 
contract    Mutuality  is  of  the  essence  ot  a*^ 
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contract  Payment  is  not  a  contract,  but 
the  discharge  of  a  contract  There  can  be 
no  sale  of  a  note  or  bond  unless  the  holder 
expressly  or  by  Implication  agrees  to  sell. 
The  decided  weight  of  the  testimony,  aa 
we  see  It  Is  that  Cralle,  having  negotiated 
with  J.  L.  Newberger,  bavlng  demanded  pay- 
ment and  been  promised  payment  by  him, 
believed  that  he  was  receiving  payment  of 
his  bond,  and  had  no  reason  to  believe  other- 
wise. This  being  so,  there  was  no  contract 
of  sale.  There  was  no  mutuality.  There  waa 
no  meeting  of  the  minds.  Tbe  transaction 
was  the  discharge  of  a  pre-existing  contract 
2  Daniel,  Neg.  Inst  ii  1221,  1222;  Blnford 
V.  Adams,  104  Ind.  41,  3  N.  B.  763;  Edw. 
Bills  &  N.  728;  Collins  t.  Adams'  Ex'rs,  53 
Vt  483. 

We  see  no  reason  to  disturb  tbe  finding  of 
the  chancellor,  and  the  Judgment  is  affirmed. 


SIGLER  et  al.  v.  TAPP.» 
(Court  of  Appeals  of  Kentucky.    Feb.  6,  1902.) 

CONSTRUCTION  OF  WILLr-WORDS  BXCLUDINQ 
CERTAIN  HEIRS. 

Where  a  testator  devised  all  of  his  estate 
to  his  eight  <^ildren,  naming  as  one  of  them 
"Mary  Sigler  (dead),"  and  then  added  the 
words,  "except  Mary  Sigler'g  five  children, 
which  I  save  one  dollar  each,"  the  children 
of  Mary  Sigler  took  only  one  dollar  each. 

Appeal  from  circuit  court  Webster  county. 

"Not  to  be  officially  reported." 

Action  by  J.  S.  Tapp  against  Dixie  Stbi- 
nit  and  others  for  a  sale  of  land  and  division 
of  the  proceeds.  Judgment  denying  claim  of 
Samuel  Sigler  and  others,  who  Intervened 
claiming  part  of  the  proceeds,  and  they  ap- 
peal   Affirmed. 

John  O.  Bailey  and  Clifton  J.  Pratt  tor 
appellants. 

PAYNTEB,  J.  Wiley  Jones  by  his  will 
devised  to  his  wife,  Dorcis  Jones,  during  her 
life  or  widowhood,  80  acres  of  land  on  High- 
land creek,  a  storehouse  and  lot  near  Jones' 
island,  and  all  of  his  pei-sonal  property.  The 
testator  provided  in  his  will  to  whom  his 
property  should  go  at  the  termination  of  the 
life  estate.  He  did  so  in  these  words:  "At 
the  death  of  my  said  wife,  the  real  and  per- 
sonal estate  aforesaid  I  give  and  bequeath 
to  my  eight  children,  George  R.  Jones,  Mary 
Sigler  (dead),  Martha  Wallace,  Gabe  Jones, 
Harriet  E.  I,ec,  Lavina  E.  Bertwitb,  Ed.  U 
Jones,  Virginia  A.  Wiley,  in  equal  shares, 
except  Mary  SIgler's  five  children,  which  I 
gave  one  dollar  each;  George  and  Edmond 
Jones  both  having  had  their  parts  each  of 
my  land,  which  I  here  charge  them  with.  I 
further  direct  all  the  property,  both  personal 
and  real,  going  to  Harriet  E.  Lee  and  Vir- 
ginia A.  Wiley,  be  left  to  them  and  the  heirs 
of  their  body,  so  their  busbt^nds  shall  have 
no  power  to  sell  or  transfer  the  same."  The 
question  here  Involved  is,  did  Mary  SIgler's 

*  Reported  by  Bdward  W.  HInei,  B:b(i..oI  the  Frank- 
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children  take  any  part  of  the  estate,  except 
(1  each?  The  testator  used  Inartificial 
terms  In  disposing  of  the  remainder  interest 
in  the  estate.  However,  we  are  of  the 
opinion  that  by  the  lang^nage  employed  he 
clearly  manifested  an  intention  that  they 
should  have  but  $1  each  of  his  estate.  Sup- 
pose he  had  simply  said  that  he  bequeattaed 
to  his  eight  children,  "except  Mary  SIgler's 
five  children,"  his  real  and  personal  estate; 
it  would  be  manifest  that  he  excluded  them 
from  participation  in  bis  estate.  The  mere 
fact  that  the  testator  added  to  the  words  of 
exclusion  the  provision  that  they  were  to 
have  $1  each  does  not  so  modify  the  terms 
of  exclusion  to  the  extent  of  nullifying  tbem. 
Our  opinion  is  that  the  court  below  properly 
held  tbat  Mary  SIgler's  children  did  not  take 
any  part  of  the  estate,  except  $1  each. 
Tbe  Judgment  is  affirmed. 

CITY  OF  LOUISVILLE  v.  KIMBEL.1 

(Court  of  Appeals  of  Kentucky.      Jan.  22, 

1902.) 

MUNICIPAL  CORPORATIONS-AUTHENTICATION 
OF  TAX  BILLS— BURDEN  OF  PROOF. 

In  an  action  by  a  city  to  recover  taxes. 
In  which  defendant  by  his  answer,  denied  that 
the  city  assessor  made  out  or  authenticated  tbe 
tax  bills  by  his  signature  or  a  fac  simile  there- 
of, tbe  burden  waa  upon  plaintiff  to  show  that 
the  tax  bills  were  made  out  and  signed  by  the 
assessor. 

Appeal  from  circuit  court  Jefferson  coun- 
ty, chancery  division. 

"Not  to  be  officially  reported." 

Action  by  the  city  of  Louisville  against 
W.  C.  Klmbel  to  recover  taxes.  Judgment 
for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

H.  L.  Stone,  for  appellant  Lane  &  Harri- 
son, for  appellee. 

PAYNTEB,  J.  The  city  of  LoulsvlUe  in- 
stituted this  action  to  recover  taxes  alleged 
to  be  due  It  by  the  appellee  for  certain 
years.  With  the  petition  there  were  filed  tax 
bills  for  tbe  years  In  question,  on  which 
there  were  indorsements  to  the  ^ect  that 
they  were  original  tax  bills,  and  which  pur- 
port to  have  been  signed  by  the  assessor. 
The  appellee  denied  that  the  assessor  of  the 
city  of  Louisville  made  out  or  authenticated 
them  by  his  signature  or  a  fac  simile  there- 
of. We  think  that  the  denial  is  sufficient  to 
put  in  Issue  tbe  question  as  to  whether  tbe 
city  assessor  made  out  or  authenticated  the 
tax  bills  in  suit  Tbe  case  was  pending  for 
some  years,  and  no  preparation  seems  to 
have  been  made  to  prepare  the  case  for  trial. 
Under  the  doctrine  of  City  of  Louisville  v. 
Joi-json,  95  Ky.  254,  24  S.  W.  875,  the  aver^ 
ments  in  tbe  answer  placed  upon  the  city 
the  burden  of  showing  that  the  tax  bills 
were  made  out  and  signed  by  the  assessor. 
This  it  faUed  to  da 

Tbe  Judgment  is  affirmed. 

'  Reported  by  Edward  W.HInea,  Bsq.,ot  tka  Frank- 
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WHITMAN  McNAMARA  TOBACCO  CO.  r. 
WURM.x 

(Ooort  of  Appeals  of  Kentucky.     Feb.  18; 
1902.) 

NBGLIOHNCB^-DLSCHARQINO  HOT  WATSa  INTO 
OUTTEIR— CONCURREiNT  NBOUOBNCEV-RIOHT 
OP  PLAINTIFF  TO  SUB  EITHER  OF  TWO 
WRONGDOERS— HARMLESS   ERROR. 

1.  The  question  of  defendant's  negli^Mioe  In 
discharging  hot  water  into  a  gutter,  whereby 
plaintiff,  a  boy  five  years  old,  was  scalded, 
was  properly  sabmitted  to  the  Jury. 

2.  The  court  properly  iustmcted  the  iniy 
that,  though  plaintiff  may  have  been  pushed 
into  the  gutter  by  a  companion,  that  fact  con- 
stituted no  defense,  as  tne  companion's  negli- 
gence, if  any,  could  not  be  imputed  to  plain- 
tiff as  contributory  negligence,  and  plaintiff 
had  the  right,  though  such  negligence  con- 
tributed to  the  injury,  to  sue  either  of  the 
wrongdoers  without  joining  the  other. 

3.  In  an  action  by  a  nest  friend,  the  eitor, 
if  any,  in  permitting  the  next  friend  to  testify, 
after  other  witnesses  had  testified  on  the  trial, 
was  harmless,  as  the  testimony  related  only 
to  the  extent  of  the  injury,  which  was  already 
shown  by  other  evidence. 

Appeal  from  circuit  court,  Kentcm  county. 

"Not  to  be  officially  reported." 

Action  by  Arthur  Wurm,  by  next  friend, 
against  the  Whitman  McNamara  Tobacco 
Company  to  recover  damages  for  personal  in- 
juries. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Tiadale  &  Gray,  for  appeUant  Wm.  Ooe- 
bel  and  M.  Ij.  Harbeson,  for  appellee. 

WHITE,  J.  This  Is  an  action  for  dam- 
ages for  i>er8onal  injuries.  The  appellee,  a 
boy  about  Ave  years  old,  f^U  into  a  gutter 
on  the  side  of  the  street  In  Corlngton,  Into 
which  ai)pellant  had  discharged  some  hot  war 
ter,  and  was  severely  burned.  The  negli- 
gence charged  Is  In  discharging  the  water, 
while  hot,  into  the  open  gutter  alongside  the 
pavement.  This  was  denied,  and  a  plea  of 
contrlbQtoiy  negligence  interposed.  Upon  tri- 
al a  verdict  and  Judgment  resulted  for  tlie 
sum  of  $400,  to  reverse  which  this  appeal  la 
prosecuted. 

The  iHToof  on  the  trial  showed  that  this 
little  Iwy  bad  carried  dinner  to  bis  grand- 
father, who  worked  near  the  appellant's  fae- 
tory,  and  wblle  going  along  the  sidewalk  met 
some  other  boys,  who  jostled  or  bumped 
against  appellee,  and  pushed  him  oS  the 
walk,  and  be  fell  into  the  open  gutter  of  the 
street.  He  was  picked  up,  and  carried  a 
short  distance  home,  and  when  his  clothing 
was  removed  it  was  found  be  was  scalded. 
The  skin  came  off  with  the  clothes.  He  was 
painfully  burned,  bat  there  was  oo  perma- 
nent Injnry.  He  was  conflned  several  weeks. 
The  water  in  the  gutter  had  been  discharged 
from  appellant's  factory,  but  a  short  distance 
above.  Into  the  gutter. 

The  coDit  gave  InstructlonB  as  to  negli- 
gence ct  appellant  in  letting  the  hot  water 
Into  the  gutter;  as  to  contributory  negligence 
of  appellee  am  a  boy;  and  also  that  If  the  ap- 
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pellee  was  Jostled  by  another  boy,  and  there- 
by was  thrown  or  fell  into  tlie  hot  water, 
this  wonld  constltate  no  defense  to  appeUant 
The  deflnitions  of  "care"  and  "negligence" 
were  given.  To  all  of  these  instructions  ob- 
jection and  exception  was  taken,  but  coun- 
sel does  not  suggest  error  save  to  Xo.  4. 
which  precludes  the  defense  that  appellee 
was  jostled  by  another  boy.  We  are  of  opin- 
ion that  this  Instruction  Is  the  law.  If  it  be 
true  that  the  injury  was  the  result  of  the 
negligence  of  two  persons,  appellant  and  the 
boy  who  jostled  appellee,  there  might  still 
be  a  recovery  against  either  without  joining 
the  other.  It  is  no  defense  for  a  party 
guilty  of  negligence  to  say,  "There  are  others 
equally  guilty  as  I."  Nor  could  appellant 
say  that  the  other  boy  contributed  to  the 
injury  of  appellee,  as  It  was  not  pretended 
that  appellee  was  in  any  way  chargeable 
with  the  other  Iwy's  negligence. 

The  amount  of  the  judgment  is  reasonable 
and  purely  compensatory. 

Appellant  also  complains  of  the  action  of 
the  trial  court  In  permitting  the  next  friend 
to  testify  after  other  witnesses  bad  testified 
on  the  trial.  If  this  be  error,  it  Is  not,  in 
this  case,  such  error  as  will  require  or  Justi- 
fy a  reversal.  The  testimony  of  the  next 
friend  is  not  as  to  any  material  fact  show- 
ing liability.  It  is  only  as  to  extent  of  the 
injury,  which  was  already  shown  by  other 
evidence. 

We  perceive  no  error  in  the  Judgment,  and 
the  same  Is  affirmed,  with  damages. 


JONES'  ADM'R  v.  ILLINOIS  CENT.  R.  Ott 

etal.i 

(Court  of  Appeals  of  Kentucky.     Feb.  18, 

1902.) 

REMOVAL  OF  CAUSES— ADMINISTRATOR— CON- 
FLICTINO  CLAIMANTS— PARTIES  TO  ACTION 
—JURISDICTION  TO  APPOINT  ADMINISTRA- 
TOR—QUESTION OF  RESIDENCE  FOR  JURY. 

1.  It  seems  that  a  motion  by  defendant  rail- 
road company,  a  nonresident  corporation,  for 
a  mnoTal  of  the  cause  to  tlie  United  States 
circuit  conrt,  was  properly  overruled,  as  de- 
fendant's conductor  and  engineer,  who  are  resi- 
dents of  the  state,  and  jointly  charged  with 
negligence,   are  joined  as  defendants. 

2.  Defendant  having  filed  an  answer  to  the 
merits,  in  which  it  was  denied  that  plaintiff's 
intestate,  for  whose  death  plaintiff,  as  admin- 
istrator, was  seeking  to  recover  damages,  was, 
at  the  time  of  his  death,  a  resident  or  citizen 
of  C.  county,  in  which  plaintiff  was  appointed 
administrator,  and  that  plaintiff  was  duly  ap- 
pointed and  qualified  as  his  administrator,  It 
was  error  to  reject  an  amended  answer  al- 
leging that  R.  was  claiming  to  have  been  ap- 
pointed administrator  by  the  M.  county  court, 
and  as  such  was  seeking  to  recover  damages 
for  the  death  of  the  intestate,  the  amendment 
praying  that  he  be  made  a  party  defendant 
that  he  might  be  bound  in  the  event  of  a  judf- 
ment  in  piaintifTs  favor. 

3.  As  tne  widow  testified  that  she  married 
the  intestate  In  0.  county,  that  they  lived  to- 
gether there,  that  they  never  resided  else- 
where, and  that  all  of  their  household  fami- 
tnre  had  always  been  kept  there  since  the  mar* 
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riaire.  1>M  testimony  was  evidence  to  go  to  the 
jni7  in  rapport  of  the  jnrisdlction  aaaumed  bqr 
the  O.  connty  court,  though  ehe  also  testified 
to  facts  which  militate  strongly  against  her 
theory  of  the  husband's  residence. 

Appeal  from  circuit  court,  Lyon  county. 

"Not  to  be  offlclally  reported." 

Action  by  the  admlniatrator  of  William 
Jones  against  the  Illinois  Central  Railroad 
Company  and  others  to  recover  damages  for 
the  death  of  plaintiff's  intestate.  Judgment 
for  defendants,  and  plaintUC  appeals.  Be- 
versed. 

MoUoy  *  Utiey,  3.  K.  Hendrlck,  and  Ha- 
aelrlgg  &  Ghenault,  for  appellant  Pirtie 
&  Trabue,  P.  H.  Darby,  and  Wilson  ft 
James,  for  appellees. 

DU  BELLE,  J.  Having  been  appointed 
administrator  of  William  Jones,  deceased, 
by  the  Carlisle  county  court,  appellant  insti- 
tuted this  action  In  the  Lyon  circuit  court  to 
recover  of  the  appellee  railroad  company 
and  a  conductor  and  engineer  of  said  com- 
pany in  Its  employ  $10,000  damages  for  the 
death  of  bis  Intestate,  alleged  to  have  been 
caused  by  the  gross  negligence  of  the  appel- 
lees In  making  a  nmnlDg  switch  at  Cumber- 
land river,  in  Lyon  county.  The  appellee 
company  filed  a  petition  in  proper  form  to 
transfer  the  case  as  to  it  to  the  United 
States  circuit  court  for  the  district  of  Ken- 
tucky, alleging  a  separable  cause  of  action 
as  against  It  This  motion  was  overruled, 
and  the  action  of  the  court  seems  supported 
by  the  cases  of  Pugb  v.  Railway  Co.  (Ky.) 
39  8.  W.  695:  Railroad  Co.  v.  Dixon's  Adm'z 
(Ky.)  47  8,  W.  615;  Kane  v.  City  of  Indian- 
apolis (C.  C.)  82  Fed.  770.  After  the  filing 
of  an  answer  to  the  merits,  in  which  it  was 
denied  that  appellant's  Intestate  was.  at  the 
time  of  his  death,  a  resident  or  citizen  of 
Carlisle  county,  Ky.,  and  that  appellant  was 
duly  appointed  and  qualified  as  bis  adminis- 
trator, an  amended  answer  was  offered  and 
rejected,  asking  that  F.  G.  Rudolph  be  made 
a  party  to  the  action,  upon  the  ground  that 
he  claimed  to  have  been  appointed  by  the 
McCracken  county  court  administrator  of 
tbe  same  intestate,  and  as  such  administra- 
tor was  seeking  to  recover  damages  for  tbe 
death  of  said  intestate  in  tbe  same  court 
in  which  this  action  was  pending.  Tbe  ac- 
tion of  the  circuit  court  In  rejecting  this 
amendment  was,  we  think,  erroneous.  Ap- 
pellees were  entitled  to  have  the  McCracken 
administrator  made  a  party  to  the  action, 
so  that  in  the  event  of  a  Judgment  in  favor 
of  the  Carlisle  administrator,  the  former 
would  be  bound  thereby.  Upon  the  conclu- 
sion of  tbe  testimony  'Qie  court  gave  a  per- 
emptory instruction  In  favor  of  appellees 
up<»  the  ground,  apparently,  that  there  was 
no  testimony  to  support  the  contention  that 
the  intestate  was,  at  the  time  of  his  death, 
a  resident  of  Oerllsle  county.  This,  we 
think,  was  erroneous,  in  view  of  tbe  testi- 
mony of  the  widow,  whose  testimony  is  to 


the  effect  that  she  married  tbe  Intestate  In 
Carlisle .  county,  that  they  lived  together 
there,  that  they  never  resided  at  any  other 
place,  and  that  all  of  their  household  furni- 
ture had  always  been  kept  there  since  the 
marriage.  And  while  she  also  testified  to 
facts  which  militate  strongly  against  her 
theory  of  her  husband's  residence,  and  there 
is  considerable  testimony  upon  tbe  other 
side  in  contradiction  of  It  we  think  her  tes- 
timony was  evidence  to  go  to  the  jory  in 
support  of  the  Jurisdiction  assumed  by  tbe 
Carlisle  county  court  Jacobs'  Adm'r  t. 
Railroad  Co.,  10  Bosb,  268. 

For  the  reasons  given,  the  Judgment  is  re- 
versed, and  cause  remanded,  with  directions 
to  award  appellant  a  new  trial,  and  for  fur- 
ther proceedings  consistent  herewith. 


OBRMANIA   8AFHTY    VAULT  ft   TRUST 

00.  V.  DRISKELL  et  aLi 

(Conrt  of  Appeals  of  Kentucky.    Feb.  6,  1902.) 

administrators  —  trust  company  —  funds 
of  estatb— dbposrr-insolvbsnt  bank— 
ne:oi.iobnce>-notiob  to  corporation— ad- 
hinistrator's  sbitubuent^-conclusive- 
ness-estoppel  of  distributee. 

1.  While  it  was  the  duty  of  a  trust  company 
acting  as  administrator  to  deposit  the  funds 
of  the  estate  in  bank,  it  was  faulty  of  negli- 
gence In  depositing  them  in  an  insolvent  bank, 
and  therefore  liaDle  for  loss  resulting  there- 
from, where  its  president  had  actual  knowl- 
edge, at  the  time  of  the  insolvent  condition  of 
the  bank,  and  its  oflScers  whose  duty  it  was 
to  look  after  deposits  of  trust  accounts  had 
heard  rumors  sufficient  to  put  them  on  Inquiry, 
which,  if  made,  would  have  revealed  to  them 
the  true  condition  of  the  bank. 

2.  Though   the   president  of  the  tmst   com- 
vpany    was    also    president    of    the    bank,    bis 

knowledge  of  the  bank's  coodition  was  the 
knowledge  of  the  trust  company,  in  a  con- 
troversy between  It  and  the  distributees  of 
the  estate,  though  the  rule  might  be  othei^ 
wise  in  a  controversy  between  the  two  corpo- 
rations. 

3.  The  fact  that  the  clerk  of  the  tmst  com- 
pany having  Immediate  charge  of  the  deposits 
acted  in  good  faith,  believing  the  bank  to  Iw 
solvent,  does  not  exonerate  the  company,  in 
view  of  the  fact  that  the  superior  officers  of 
the  company  having  supervisiou  of  the  mat- 
ter had  knowledge  of  facts  sufficient  to  charge 
them  with  notice. 

4.  Tbe  trust  company  cannot  rely  on  the  gen- 
eral rei>utation  of  the  bank,  where  Its  presi- 
dent was  also  president  of  the  bank,  and  thos 
had  the  means  at  hand,  coupled  with  the  duty, 
to  acquaint  himself  wkh  its  condition. 

6.  The  fact  that  an  ex  pcule  settlement  made 
by  the  administrator  with  the  county  conrt 
included  as  a  part  of  the  administrator's  re- 
ceiftts  the  amount  the  estate  had  on  deposit 
when  the  bank  closed,  as  evidenced  by  a  cer- 
tificate of  the  receiver  of  the  bank,  does  not 
preclude  the  distributees  from  claiming  from 
the  ndminiatrator  any  balance  resulting  from 
the  loss  of  the  deposit,  after  crediting  divi- 
dends received,  as  it  doea  not  appear  that 
the  certificate  was  ever  accepted  otherwise 
than  as  a  memorandum  entitling  the  holder 
to  dividends  in  the  distribution  of  the  assets 
of  the  bank. 

6.  The  fact  that  one  of  the  distributees 
agreed  to  the  appointment  ef  tiie  tmst  oom- 
pany  as  administrator,  and  was  te  receive  a 

'Reported  br  Edward  W.  Htaaa,  Esq.,  of  Iha  Frank- 
tort  bar,  and  (ormerlr  state  reporter. 


Ky.) 


GERMANIA  SAFETY  VAULT  *  TEUST  CO.  v.  DRISKELL 


611 


part  of  the  administrator's  commission  for  spe-  i 
cial  Bervices  rendered  by  him,  docs  not  estop  j 
him  from  questioniug  the  aot  of  the  adminis-  , 
trator  in  selecting  a  bank  in  which  to  deposit  | 
the  funds  of  the  estate,  as  he  had  no  knowl- 
edge of,  or  control  over,  deposits. 

Appeal  from  circuit  court,  Jefferson  eoim- 
ty,  common  pleas  division. 
"Not  to  be  ofBclally  reported." 
Action  by  John  D.  Drlskell  and  another 
against  the  Qermanla  Safety  Vault  &  Trust 
Oompajiy  to  charge  defendant  for  loss  result- 
ing from  Its  negligence  as  administrator  of 
the  estate  of  William  DrIskeU,  deceaned. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

O'Xeal  &  O'Neal  and  Kohn,  Baird  &  Spin- 
dle, for  appellant  Simrall  &  Doolan,  for  ap< 
pellees. 

O'RE.^R,  J.  Appellant,  Germania  Safety 
Vault  A  Trust  Company,  was  a  corporation 
whose  charter  authorized  It  to  act  as  ad- 
ministrator of  decedents'  estates.  In  connec- 
tion "With  its  other  business.  One-half  of  Its 
capital  stock  was  by  the  act  of  incorporation 
set  apart,  and  required  to  be,  and  was,  in- 
vested In  such  securities  as  by  law  were  per- 
mitted to  be  invested  In  by  trustees.  This 
fund  was  by  the  act  made  liable  exclusively 
first  to  the  discharge  of  the  corporation's 
trust  or  fiducial  obligations.  This  company 
was  ai^winted  and  qualified  as  the  adminis- 
trator of  the  estate  of  William  Drlskell,  de- 
ceased. It  deposited  the  cash  belonging  to 
this  est&te  in  the  German  National  Bank, 
which  was  a  banking  corporation  having  Its 
place  of  business  In  the  same  building  as  the 
trust  company.  During  this  time  the  same 
person  was  president  of  both  companies,  and 
each  company  had  as  many  as  three  directors 
in  e(Mnmon.  The  bank  failed,  having  on 
hand  money  of  the  Drlskell  estate  amounting 
to  13,867.27.  Shortly  after  the  failure  of  the 
bank,  the  trust  company  made  a  deed  of  as- 
signment for  the  benefit  of  creditors  general- 
ly. It  was  then  removed  as  administrator  of 
Drlskell.  and  one  Carmichael  was  appointed 
and  qualified  as  administrator  de  bonis  non. 
The  trust  company  tiled  an  ex  parte  settle- 
ment of  Its  accotmts  as  administrator  of  Wil- 
liam Drlskell  In  the  Jefferson  county  court, 
which,  without  exception,  was  couflrmed. 
The  receiver  of  the  German  National  Bank 
gave  to  the  trust  company,  as  administrator 
of  Driskell,  a  certificate  showing  the  amount 
of  its  deposit  owing  on  that  account.  In  the 
final  settlement  with  the  county  court  above 
referred  to,  the  trust  company  accounted  for 
this  c«i:lflcate,  and  took  credit  for  Its  amount 
The  administrator  de  bonis  non  received  and 
receipted  for  it  with  other  evidences  of  In- 
debtedness btionging  to  the  Drlskell  estate. 
On  a  final  settlement  of  that  estate,  the  bal- 
ance (Twlng  on  this  certlflcate  was  set  apart 
to  app^ees  as  distributees.  The  bank  paid 
60  cents  to  the  dollar  upon  Its  liabilities,  and 
appellees  sued  the  trust  company,  the  former 


administrator,  to  charge  it,  and  especially  to 
have  recourse  uiran  that  part  of  Its  securities 
set  apart  by  its  charter  as  Indemnity  to  its 
fiducial  accounts,  for  the  balance  of  this  de- 
posit represented  by  the  receiver's  certifi- 
cate mentioned.  The  circuit  coturt  granted 
the  relief  prayed  for. 

The  record  discloses  that  the  president  of 
the  bank.  Who  was  also  president  of  the 
trust  company,  knew  that  these  funds  were 
deposited  in  that  bank,  and  knew  that  the 
bank  was  unsafe.  He  was  actively  and  dally 
engaged  In  the  management  of  the  affairs  of 
the  two  institutions.  What  actual  knowledge 
of  the  bank's  condition,  Its  directors,  who 
were  also  directors  for  the  trust  company, 
had,  Is  not  clearly  shown. 

Counsel  fix  appellant  present  and  have  In- 
terestingly discussed,  several  propositions,  up- 
on which  we  are  invited  to  lay  down  the 
law  applicable  to  this  case.  Disposing  of 
them  in  the  order  presented,  it  is  first  assert- 
ed that  It  was  the  duty  of  the  Germania 
Safety  Vault  &  Trust  Company,  as  adminis- 
trator of  Driskell,  to  deposit  the  funds  of 
the  estate  In  some  bank,  and  that  It  was  not 
negligence  to  deposit  them  in  the  German 
National.  We  agree  that  It  was  the  duty  of 
the  administrator  to  deposit  the  money  In 
some  safe  bank.  It  would  have  been  culpa- 
ble negligence  not  to  have  done  so,  consider- 
ing the  amounts  passing  through  the  admin- 
istrator's hands.— more  than  $10,000.  The 
administrator  will  be  held  to  that  degree  of 
care,  at  least,  that  prudent  and  cautious  busi- 
ness men  ordinarily  exercise  in  their  own 
affairs.  But  this  duty  Is  not  discharged  by 
depositing  the  funds  In  any  bank.  Nor  would 
It  be  by  depositing  it  without  inquiry  or  in- 
vestigation as  to  the  standing  of  the  de- 
positary. The  administrator  must  have  rea- 
sonable grounds  to  believe,  and  in  good  faith 
believe,  the  Institution  to  be  solvent  before 
he  deposits  the  estate's  funds  with  It  From 
this  It  follows  that  If  the  administrator  knew 
the  bank  was  in  a  doubtful  condition,  or  if 
he  had  notice  of  such  facts  as  reasonably 
should  have  caused  him  to  first  make  fur- 
ther and  more  particular  inquiry  into  the 
bank's  solvency,  yet  he  deposited  the  es- 
tate's funds  there  without  satisfactory  evi- 
dence of  the  bank's  solvency,  and  the  money 
Is  thereby  lost  It  Is  on  act  of  negligence  for 
which  he  will  be  liable.  In  the  case  at  bar 
there  were  rumors  generally  astir  In  that 
community,  and  particularly  within  financial 
circles,  affecting  the  Integrity  of  the  bank, 
before  and  during  the  time  of  these  deposits. 
These  rumors  had  come  to  officers  of  the 
trust  company  whose  duty  It  was  to  look 
after  deposits  of  trust  accounts.  They  took 
no  steps  to  verify  or  disprove  them.  Be- 
sides, the  president  of  the  trust  company  had 
actual  knowledge  of  the  faulty  condition  of 
the  bank.  This  knowledge  was  acquired  nee 
essarily  in  the  course  of  numerous  dealings 
between  the  two  Institutions,  and  by  reason 
of  his  own  relation  to  them.    Others  of  ap- 


612 


66  sodthWBjstbrn  hbtporteh. 


(Ky. 


pellaiif  8  directors  were  also  so  situated  that 
they  sbould  have  known  and  could  have 
known,  and,  In  the  absence  of  their  testi- 
mony In  the  record,  we  must  presume  did 
know,  of  the  bank's  actual  condition.  Under 
these  circumstances,  the  court  Is  of  the  opin- 
ion that  to  deposit  the  estate's  funds  In  such 
a  bank  was  negligence  on  the  part  of  tlw 
administrator.  For  a  loss  resulting  from  It; 
it  should  answer  to  the  persons  damaged. 

2.  Appellant's  second  proposition  Is  that 
"J.  M.  McKnIght,  as  president  of  the  Ger- 
man National  Bank,  was  in. an  attitude  hos- 
tile to  the  Germania  Safety  Vault  &  Trust 
Company,  and  his  knowledge  of  the  bank's 
condition  was  not  Imputable  to  the  trust 
company,  and  was  not  its  knowledge  of  the 
bauk's  condition."  There  are  circumstances 
in  which  the  proposition  asserted  would  ap- 
ply. Were  this  a  controversy  between  the 
two  corporations  concerning  a  contract  be- 
tween them,  and  if  it  were  more  to  the 
interest  of  the  bank  that  the  knowledge  of 
Its  president  In  the  transaction  under  con- 
sideration be  concealed  from  the  trust  com- 
pany. It  might  be  so  that  in  such  state  of 
case  the  president  of  the  bank  would  not, 
even  as  president  of  the  trust  company, 
divulge  to  the  latter  the  knowledge  acquired 
in  his  other  position  inimical  to  the  tatter's 
interest.  The  reasons  and  authorities  for  this 
proposition  are  not  pertinent  to  the  case  In 
band.  Here  there  Is  no  contest  between  these 
corporations  concerning  any  transaction  be- 
tween them.  It  Is  a  claim  by  a  distributee  ctf 
an  estate  committed  to  the  hands  of  the  trust 
company,  as  administrator,  against  the  ad- 
ministrator, for  its  lack  of  care,  which  has 
caused  a  loss  to  the  estate.  In  this  the  bank 
is  In  no  wise  Involved.  The  trust  company 
has  caused  to  be  conferred  upon  It  the  privi- 
lege of  acting  In  these  trust  capacities.  It 
must  necessarily  assume  all  the  liabilities  and 
duties  belonging  to  such  an  office.  Necessa- 
rily it  acts  only  through  Its  official  boards.  It 
must  be  held  to  contract  with  all  Intrusting 
to  it  such  business  that  it  will  select  men  of 
prudence,  judgment,  honesty,  and  reasonable 
skill  In  these  places,  and  that  they  shall 
bring  to  the  discharge  of  their  duties  to 
these  estates  not  only  their  skill,  but  that 
whatever  knowledge  they  may  have,  wher- 
ever or  whenever  obtained,  will  be  used  to 
protect  these  Interests  exactly  as  if  they 
were  acting  personally  as  such  administra- 
tors or  tmstees.  If  an  administrator  knows 
a  bank  Is  on  the  verge  of  bankruptcy.  It 
would  be  gross  negligence  for  him  to  deitosit 
■the  trust  funds  in  It,  no  matter  how  he  came 
by  his  knowledge.  The  thing  that  makes 
the  act  negligence  In  that  case  Is  doing 
what  he  knows  he  ought  not  to  da  Holden 
▼.  Bank,  72  N.  T.  286.  In  the  state  of  case 
in  band,  the  administrator  (L  e.,  the  trust 
company)  can  only  have  such  knowledge  as 
Is  in  the  brain  of  its  officials,  or  in  the  rec- 
ords that  its  servants  have  made  for  it 
The  administrator's  caution  ia  the  caution 


exercised  by  these  officials.  Its  conscloice 
is  their  conscience.  It  will  not  be  beard  to 
say,  therefore,  that  it  has  selected  negligent 
or  even  rascally  officials,  who  took  up  other 
duties  so  incompatible  with  their  obligations 
to  the  administrator  that  they  could  not  give 
the  estate  the  full  benefit  of  either  their  sa- 
gacity, theUr  prudence,  their  Judgment,  or 
their  knowledge  of  affairs  vitally  affecting 
the  trusts  committed  to  them.  4  Tbomp. 
Corp.  tt  5220i  S227;  2  Pom.  Eq.  Jur.  S  6T5; 
KIssam  v.  Anderson,  14S  U.  S.  443,  12  Sup. 
Ct  060,  36  L.  Ed.  765;  Merchants'  Nat 
Bank  v.  State  Nat  Bank,  10  WaU.  604,  19 
L.  Ed.  1008.  Another  principle,  whose  age 
and  familiarity  attest  its  wisdom,  might 
well  control  this  particular  question;  that  is, 
"where  a  loss  is  to  be  suffered  through  the 
misconduct  of  an  agent,  it  should  be  borne 
by  those  who  put  it  in  bis  power  to  do  the 
wrong,  rather  than  by  a  stranger."  Macon 
Ca  V.  Shores,  97  U.  S.  279,  24  L.  Ed.  889; 
Graves  v.  Bank,  10  Bush,  23,  19  Am.  Rep. 
CO;  Insurance  Co.  v.  Scott  81  Ky.  549.  The 
wrong  In  this  case  was  the  negligence  of  the 
president  and  directors  of  the  trust  com- 
pany in  making  the  deposit  In  a  bank  which 
they  knew  to  be  insolvent  and  in  wrong- 
fully assuming  such  relations  as  made  It  im- 
possible for  them  to  honestly  and  faithfully 
protect  the  trust  confided  to  them.  The  ef- 
fect of  this  wrong  should  fall  upon  those 
who  selected  such  agents,  rather  than  upon 
strangers  who  bad  neither  control  of  their 
selection  nor  action. 

8.  It  Is  claimed  that  the  officers  of  the 
trust  company  acted  in  the  utmost  good  faith 
in  depositing  the  trust  funds  In  the  German 
National  Bank,  and  the  trust  company  Is 
therefore  not  liable.  What  has  been  said 
above  largely  disposes  of  this  question.  But 
it  was  shown  on  the  trial  that  the  clerk  of 
the  trust  company,  who  bad  immediate 
charge  of  these  deposits,  acted  In  good  faith, 
and  without  guilty  knowledge.  In  making  the 
deposits.  A  corporation  may  not  escape  lia- 
bility for  lack  of  care  by  showing  that  Its 
subordinate  officers  were  Ignorant  of  the 
facts  that  would  have  put  them  on  notice  If 
known,  when  the  superior  and  controlling 
officials  of  the  corporati(Hi  had  such  knowl- 
edge, and  where  such  superiors  had  actual 
control  and  supervision  over  the  matter  in 
question.  "Knowledge  of  a  servant  may  be 
Imputed  to  the  master"  is  a  familiar  doc- 
trine; but  to  Impute  to  the  master  the  ser- 
vant's ignorance,  as  a  protection  against  the 
master's  knowledge,  would  be  new.  It  was 
shown  that  many  people  of  supposed  busi- 
ness sagacity  believed  the  bank  to  tte  sot- 
vent  and  evidenced  this  belief  by  continu- 
ing to  keep  large  deposits  there  till  the  bank 
was  closed.  The  general  deposits  were 
about  $400,000.  This,  at  best  but  proves 
how  thoroughly  practiced  was  tbe  scheme 
by  which  the  bank  was  wrecked.  That  It 
was  calculated  to,  and  in  fact  did,  deceive 
many  depositors,  or  the  community  gener- 
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ally,  cannot  detract  from  the  guilty  knowl- 
edge of  the  bank's  real  condition  by  tliose 
who  were  In  charge  of  It  and  conducting 
the  dual  policy  which,  while  deceiving  the 
public,  was  wrecking  the  bank.  What 
might  have  been  good  faith  in  a  stranger,  in 
relying  on  the  bank's  reputation,  would  not 
be  allowed  as  such  to  a  managing  official  of 
the  bank.  He  will  not  be  permitted  to  rely 
on  the  general  reputation  of  the  institution, 
when  be  has  the  means  at  band,  coupled 
with  a  duty,  to  actually  acquaint  himself 
with  its  true  condition.  He  may  not  close 
bis  eyes  to  the  truth  and  follow  an  Illusion. 

4.  W'hat  was  the  effect  of  the  settlement  of 
the  accounts  by  the  trust  company  as  ad- 
ministrator? It  is  claimed  for  the  appellant 
that  the  ex  parte  settlement  in  the  county 
court  is  conclusive  till  surcharged  by  a  suit 
for  that  purpose.  The  effect  of  this  settle- 
ment was  to  state  the  accounts  of  the  admin- 
istrator, which  was  done.  The  balance  col- 
lected in  cash,  above  disbursements,  was 
shown.  As  representing  a  part  of  this  bal- 
ance, there  was  a  certificate  of  the  receiv- 
er of  the  Iwnk  where  the  administrator  had 
kept  its  deposits.  This  certificate  was  not  a 
"security"  nor  an  "investment"  It  was 
merely  a  memorandum  of  an  official  in 
charge  of  the  liquidation  of  the  defunct 
bank  that  this  estate  had  on  deposit  in  that 
bank  when  It  closed  the  amount  stated,  and 
that  he  has  audited  it  as  a  claim  against  the 
Imnk's  assets.  When  this  certificate  was 
tnmed  over  to  the  administrator  de  bonis 
non.  It  was  not  claimed  In  the  settlement  or 
the  receipt  that  It  was  cash.  The  county 
court  could  not  have  compelled  its  acceptance 
as  anch.  Nor  does  it  appear  that  it  attempt- 
ed to  do  BO.  This  transaction  did  not  ex- 
onerate the  trust  company  from  any  liability 
previously  incurred.  Nor  is  It  shown  that 
the  administrator  de  bonis  non  accepted  the 
certificate  otherwise  than  as  what  it  pur- 
ported to  be,— a  memorandum  entitling  the 
holder  or  owner  to  withdraw  such  dividends 
in  the  distribution  of  assets  of  the  bank  as 
might  be  awarded  to  it.  This  was  done,  and 
credited  on  the  original  liability  of  the  trust 
company.  The  settlement  did  not  conclude 
those  Interested  in  the  estate  from  claiming 
from  the  former  administrator  any  balance 
resulting  from  the  loss  of  the  deposit  after 
crediting  the  dividends  receivable  from  the 
broken  bank's  assets. 

5.  It  was  diarged  In  the  trust  company's 
answer  that  appellee  John  D.  Driskell,  repre- 
senting himself  and  his  brother,— they  being 
the  only  distributees  of  the  Driskell  estate,- 
had  agreed  to  the  appointment  of  the  Ger- 
manla  Safety  Vault  &  Trust  Company  as  ad- 
ministrator, and  had,  as  part  of  that  agree- 
ment, stipulated  that  he  was  to  be  consulted 
in  tbe  management  of  the  estate,  and  receive 
part  of  the  compensation,  and  that  the  ap- 
pellees were  estopped  to  question  tbe  validity 
of  any  of  the  acts  of  the  administrator.  The 
proof  shows  that  many  of  the  assets  of  this 


estate  were  notes  and  other  debts  owing  the 
decedent  by  persons  living  at  some  distance 
from  Louisville,  and  In  the  neighborhood 
where  John  D.  Driskell  resided.  It  also 
shows  that  he  was  acquainted  with  these 
debtM'S,  and  familiar  with  their  circumstan- 
ces; that  many  of  the  debts  were  of  long 
standing,  some  of  them  of  doubtful  solven- 
cy, and  against  some  of  them  the  statutes 
of  limitation  had  run  nearly  to  completion. 
The  administrator  agreed  to  employ  and  did 
employ  John  D.  Driskell  to  assist  it  In  look- 
ing up  these  debtors,  and  look  after  such  as 
needed  special  and  quick  attention.  For  this 
service,  and  other  services  in  looking  after 
some  real  property  connected  with  the  es- 
tate, the  administrator  agreed  to  pay  Jolm 
D.  Driskell  two-fifths  of  its  commission.  It 
was  not  shown  that  appellees,  or  either  of 
them,  knew  where  the  deposits  in  qnestlon 
were  being  made,  or  were  consulted  about 
It,  or  had  any  control  over  it  From  these 
facts  we  cannot  hold  that  there  was  an  es- 
toppel against  appellees.  They  neither  con- 
sented to  nor  counseled,  nor  were  they  aware 
of  the  fact  of,  the  deposit  now  in  litigation; 
nor  were  they  aware  of  tbe  actual  or  re- 
puted condition  of  the  bank  at  that  time. 
There  is  nothing  shown  in  this  record  that 
should  operate  upon  their  consciences  to  off- 
set the  culpabill^  of  appellant 
The  Judgment  is  affirmed,  with  damages. 
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(Court  of  Appeals  of  Kentucky.    Feb.  7,  1902.) 

APPEAL  AND  ERROR— FAILURE  TO  INCORPO- 
RATB  DEPOSITIONS  IN  BILL  OF  EXCEPTIONS 
—LIFE  insurance:— ASSI0NMEn4T  OF  POLICY 
TO  PERSON  HAVINQ  NO  INSURABLE  INTER- 
EST. 

1.  Depositions  read  to  the  jury  on  the  trial 
of  an  ordinary  action,  and  also  the  record  of 
another  action  read  as  evidence,  being  omitted 
from  tbe  bill  of  exceptions,  cannot  be  consid- 
ered as  a  part  thereof,  thongh  referred  to  there- 
in as  copied  in  other  parts  of  the  transcript, 
and  therefore,  as  a  part  of  the  evidence  is 
not  before  the  court  there  can  be  no  reversal 
on  the  ground  that  the  verdict  is  against  the 
evidence. 

2.  While  a  policy  of  life  insurance  assigned 
to  one  having  no  insurable  interest  in  tbe  life 
of  assnred  cannot  be  enforced  by  the  assignee, 
the  assignment  does  not  render  the  policy  void, 
but  there  may  be  a  recovery  thereon  by  the 
administrntor  of  assured,  the  policy  being  pay- 
able to  his  "executors,  sdministrators,  or  as- 
signs"; and  this  is  true  though  the  assured 
may,  when  he  took  out  the  policy,  have  con- 
templated the  assignment  he  made,  as  the  ap- 
plication and  policy  both  recognized  his  right 
to  assign  the  policy,  and  did  not  limit  the  as- 
signment to  some  person  having  an  Insurable 
interest 

3.  As  defendant  did  not  ask  an  instruction 
presenting  the  question  of  fraud  in  procuring 
the  policy,  that  question  is  not  presented. 

Appeal  from  circuit  court.  Pike  county. 
"Not  to  be  officially  reported." 

*  Reported  by  Edward  W.  Hinei,  Esq.,  of  till  Fraal^ 
tort  bar.  and  formerly  itate  reporter.  c 


614 


08  SOUTHWESTERN  RKPOBTSIB. 


(Ky. 


Action  by  the  administrator  of  Charles  L. 
Brown  against  the  New  York  Life  Inanrance 
Oompany  on  a  policy  of  life  Inanrance.  Judg- 
nent  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Humphrey,  Burnett  A  Humphrey  and  Hag- 
er  &  Stewart,  for  appellant  Edward  W. 
Hlnee.  T.  b.  Bdelen,  J.  M.  York,  a  a  York, 
and  Geo.  Plnson.  Jr..  for  appellee. 

BURNAM,  J.  This  action  was  histltuted  , 
by  appellee,  as  administrator  of  Charles  L. 
Brown,  deceased,  against  appellant,  the  New 
York  Life  Insurance  Oompany,  upon  a  policy 
for  15,000  on  the  life  of  Brown,  payable  to 
his  executors,  administrators,  or  assigns. 
Two  defenses  were  pleaded  by  the  company: 
First,  that  the  Insured  had  In  bis  apidlca- 
tlon.  In  answer  to  questions  propounded  to 
bim  by  tiie  company,  made  false  and  f randn- 
lent  answers  as  to  the  condition  of  his  own 
health  and  as  to  the  disease  which  had  caus- 
ed the  death  of  bis  mother  and  other  mem- 
bers of  his  family;  second,  that  the  insured, 
Charles  L.  Brown,  knowing  that  he  was  not 
a  proper  subject  for  life  Insurance,  and  that 
he  was  afflicted  with  consumption,  which 
facts  were  also  well  known  to  one  Oeorge 
Plnson,  Jr.,  fraudulentiy  conspired  with  him 
to  procure  the  Issual  of  the  policy  sued  on, 
under  an  agreement  that  Plnson,  who  had 
no  pecuniary  or  other  Interest  in  his  life, 
should  have  the  benefit  of  such  Insurance. 
It  appears  from  the  evidence  that  the  de- 
ceased, at  the  solicitation  of  an  agent  of  the 
comi>any,  applied  for  the  policy  on  3l8t  day  of 
July,  1S97,  and  was  on  that  day  subjected  to  a 
physical  examination  by  one  of  the  surgeons 
of  the  company;  and  that  the  annual  pre- 
mium of  flOS  due  upon  the  policy  was  paid 
to  the  agent  of  the  company  by  Plnson,  the 
deceased  stating  to  the  agent  of  the  company 
that  the  money  was  advanced  by  Plnson 
for  him  at  bis  request.  The  policy  of  In- 
surance was  Issued  by  the  company  at  Its 
home  office  In  New  York  City  on  the  17th  day 
Of  August  180T,  and  was  addressed  to  tbe 
deceased  in  care  of  George  Plnson,  Jr.  After 
it  was  received.  Brown  entered  into  a  writ- 
ten agreement  with  Plnson,  by  which  it  was 
stipulated  that  In  consideration  of  PlnsMi 
paying  the  annual  premiums  upon  the  policy 
as  they  became  due,  and  (500  at  the  death  of 
the  Insured  to  his  father,  or  such  other  per- 
son as  he  might  direct,  the  policy  was  assign- 
ed and  delivered  to  Plnson.  Brown  died 
about  10  months  after  his  application.  Pln- 
B<Mi  at  first  claimed  the  benefit  of  the  con- 
tract which  he  had  made  with  Brown,  and 
refused  to  surrender  the  policy  to  his  ad- 
ministrator, but  subsequently  did  so  In  con- 
sideration of  his  employment  as  an  attorney 
by  the  administrator  at  the  agreed  fee  of 
11.760.  A  Jury  trial  resulted  in  a  verdict  for 
the  full  amount  of  the  policy  against  appel- 
lant 

The  principal  grounds  relied  OQ  for  a  re- 


versal are:  First,  that  the  verdict  is  fla- 
grantly against  the  weight  of  the  evidence; 
and,  second,  because  ot  the  refusal  of  the  cir- 
cuit Judge  to  give  an  instmctlon  based  npon 
the  theory  that  the  pcdlcy  was  a  wagering 
and  speculative  contract  and  obnoxious  to 
pnbllc  policy.  The  instruction  based  upon 
tbe  first  defense  relied  on  Is,  perhaps,  more 
favorable  to  the  defendant  than  It  was  en- 
titled to,  and  we  would  be  very  relnctant 
to  disturb  the  verdict  of  the  Jury  npon  this 
ground,  even  if  we  had  before  us  all  the  evi- 
dence heard  by  the  Jury  upon  this  trial.  But 
as  a  matter  of  fact  the  record  shows  that 
the  depositions  of  Frances  Mitchell  and  Dr. 
Hadden  were  used  as  evidence  npon  the  trial, 
and  they  are  not  embraced  in  the  bill  of  ex- 
ceptions. It  is  true  that  the  clerk,  in  copy- 
ing the  biU  of  exceptions,  has  referred  to 
these  deimsltlons  in  other  parts  of  the  tran- 
script This,  Iwwever,  under  the  mlings  of 
this  court  is  not  sufficient  to  make  tbem  a 
part  of  the  biU,  or  authorize  their  considera- 
tion upon  this  appeal.  See  Young^'s  Adm'r 
v.  Railroad  Co.,  7  Ky.  Law  Bep.  165;  Rail- 
road Co.  V.  Finley  (Ky.)  6  S.  W.  75S;  Forest 
V.  Crenshaw,  81  Ky.  SI.  And,  In  addition  to 
the  two  depositions  referred  to,  the  record  of 
the  suit  of  Brown's  Adm'r  against  Plnson  is 
omitted  from  the  bill,  and  the  trial  Judge 
did  not  certify  that  the  bill  contains  all  the 
evidence. 

There  is  great  diversity  in  tbe  opinions  of 
courts  of  last  resort  as  to  the  right  to  take 
out  life  insurance  for  the  benefit  of  a  strang- 
er. Many  of  ttie  courts  hold  that  where  a 
person  obtains  a  policy  on  his  life,  and  pays 
the  premiums  himself,  he  may  make  the 
policy  payable  to  one  who  has  no  Insurable 
int««st  in  bis  life,  and  by  so  doing  no  rule 
of  law  or  public  policy  would  be  violated. 
See  Johnson  v.  Van  Epps,  110  HI.  551;  Asso- 
ciation V.  Houghton,  108  Ind.  288,  2  N.  B. 
768,  63  Am.  Repi  614;  Hurd  v.  Doty  (Wis.) 
66  N.  W.  371,  21  L.  R.  A.  74&  But  In  this 
state  the  rule  is  well  established  that  no  one 
can  enforce  a  policy  of  Insurance  issued  upon 
the  life  of  another  without  having  an  insur- 
able Interest  in  the  life  of  such  person.  See 
Basye  v.  Adams,  81  Ky.  368,  and  Beard  v. 
Sharp,  100  Ky.  608,  88  S.  W.  1067.  Bat  it  la 
equally  well  settled  that  the  contract  of 
insurance  Is  not  violated  by  the  dealgniation 
of  a  person  prohibited  by  law  from  being  the 
beneficiary.  See  Oaudell  v.  Woodward,  96 
Ky.  646,  29  8.  W.  614;  Weigelman  v.  Bron- 
ger,  96  Ky.  132,  28  S.  W.  334;  and  Oooke, 
Life  Ins.  &  Boi.  Soc.  p.  106.  In  Beard  v. 
Sharp  it  was  held  that,  where  the  beneficiary 
in  a  policy  on  the  life  of  his  motber  agreed 
with  a  stranger,  who  had  no  Interest  in  the 
life  of  the  insured,  that  if  be  would  pay  tbe 
assessments  during  the  remainder  of  the  life 
of  the  insured,  he  should  have  one-half  of  the 
insurance,  and  In  pursuance  to  die  agreement 
a  new  certificate  was  Issued,  payable  one-half 
to  each  of  them,  that  this  subsequent  agree- 
ment did  not  Invalidate  ttie  policy,  but  that 
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the  odIj  Interost  of  the  stranger  was  the 
right  to  have  repaid  to  him  the  moneyg  ad- 
vanced to  pay  the  iHremlums;  that  all  the 
orerplos  of  the  fund  belfoged  to  the  bene* 
flclary  who  had  an  Insurable  interest  In  the 
life  of  the  Insured.  Plnson  testifies  that  he 
bad  no  interest  in  the  policy  at  all  until 
after  the  agreement  of  August  asth;  that  h« 
only  adTBnced  the  first  premium  as  a  mat> 
ter  of  accommodation,  expecting  Brown  to 
pa7  blm  ont  of  his  salary  as  a  teacher  of  a 
pnbllc  schooL 

The  gist  of  the  defense  relied  <hi  in  the 
second  paragraph  ot  appellant's  answer  la 
that  there  was  a  fraudulent  conspiracy  be- 
tween Brown  and  Finson  to  deceive  the  com- 
pany as  to  the  true  condition  of  Brown's 
health,  and  thereby  Induce  them  to  Issue 
the  policy.  Appellant  does  not  plead  that  tbe 
mere  fact  that  the  insured  intended,  when 
he  applied  for  the  policy,  to  assign  it  to  Pin- 
ton,  would,  of  itself,  render  the  policy  void, 
and,  in  our  opinion.  It  would  not  have  had 
such  an  effect,  especially  in  yiew  of  the  fact 
that  both  the  policy  and  application  recog- 
nize the  right  of  Brown  to  change  the  bene- 
ficiary and  assign  the  policy,  and  no  limita- 
tion or  restriction  is  contained  In  the  policy 
Itself  requiring  such  assignment  to  be  made 
to  one  haying  an  Insurable  interest  in  his  life. 
And  we  are  confirmed  in  this  yiew  by  ttie 
fact  that  the  application  expressly  provided 
that  both  the  policy  and  a]K>lIcation  were  to 
be  construed  with  reference  to  the  law  of 
the  state  of  New  York,  where  assignments 
are  permitted  to  parties  having  no  insurable 
interest  in  the  life  of  the  insured,  and  the 
policy  Is  incOTitestable  after  it  has  t)een  in 
force  one  full  year,  tbe  premiums  having 
been  duly  paid.  And  that  neither  Brown  nor 
Plnson  mippoeed  they  were  doing  anything 
wrong  in  making  such  an  agreement  is 
shown  by  the  fact  that  Plnson  notified  tioth 
tbe  agent  of  tbe  company  who  took  ont  the 
policy  and  the  examining  surgeon  of  tbe  con- 
templated arrangement  at  the  date  of  the  ap- 
plication, and  it  was  subsequently  recorded 
as  a  public  document  Besides,  appellant 
did  not  ask  for  an  instruction  submitting 
ttie  question  of  fraud,  and  that  question  is 
therefore  not  before  this  court  upon  this  ap- 
peal. 

Perceiving  no  error  prejudicial  to  the  rights 
of  appellant,  the  Judgment  is  affirmed. 


LUDLOW  T.  LUDLOW  ft  O.  COAL  00. 
et  aLi 

<Conrt  of  Appeals  of  Kentocky.    Jan  2L  1902.) 

tISURT— SUmCIEMCT    OF   BYIDBNCB   TO   SUS- 
TAIN  DBFENSB. 

Though  gome  of  tbe  credits  indorsed  on 
the  notes  8ued  on  raise  a  suspicion  that  more 
than  the  legal  rate  of  interest  wag  paid  at  the 
dates  ot  tnoee  credits,  yet  as  it  seems  that, 
upon  the  entry  of  final  credits  on  the  geveral 
notes,  only  legal  interest  was  collected,  the  de- 

>Repen*d  bjr  Edward  W.  Hlnes,  Bso.,  et  therraak- 
fttrt  bar,  aai  (ormarljr  atata  raportar. 


fense  of  usury  waa  not  sostained;  Mm  diarg* 
of  usury  being  expressly  denied,  and  no  en- 
dence  Introduced  in  support  of  it. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  Johanna  Merger  against  the 
Ludlow  &  Cincinnati  Cool  Company  and 
William  8.  Ludlow  on  several  promissory 
notes.  Judgment  against  defendant  William 
S.  Ludlow,  and  he  appeals.    Affirmed. 

Harvey  Meyers,  for  appellant  Orlando 
P.  Schmidt  for  appellee  Merger. 

GUFFT,  C.  J.  Appellee  Merger  Instituted 
this  aotion  against  the  Ludlow  &  Cincinnati 
Coal  Company  and  the  appellant  Wm.  8. 
Ludlow,  seeking  to  recover  Judgment  for 
^,000  on  three  several  promissory  notes  ex- 
ecuted to  her  by  the  said  company  and  tht 
appellant  Ludlow,  with  Interest  from  the 
17th  day  of  June,  1887.  The  appellant  for 
answer,  (1)  pleaded  no  consideration;  (2) 
that  the  execution  of  said  notes  was  pro- 
cured by  fraud  and  misrepresentation;  (3) 
that  the  coal  company  had  paid  to  appellee  a 
large  sum  of  money  on  said  notes  which  had 
not  been  credited  thereon,  and  cliarged  in- 
terest at  the  rate  of  8  per  cent  per  annum; 
that  more  than  $240  of  the  interest  credited 
on  said  notes  was  usurious;  and  he  pleaded 
and  relied  upon  the  statute  in  such  cases, 
and  asked  that  plaintiff's  claim  be  purged  of 
usury.  No  defense  was  made  by  the  coal 
company,  and  Judgment  was  rendered  against 
it  for  the  amount  claimed  in  the  petition. 
The  reply  of  the  appellee  to  the  answer  is  a 
complete  traverse  of  all  the  averments  in 
the  answer.  Tbe  case  was  finally  trans- 
ferred, over  the  appellee's  objection,  to  equip 
ty.  On  the  14th  of  September,  1880,  tta* 
appellant  filed  an  amended  answer,  and,  to 
conform  his  pleadings  to  the  proof,  pleaded: 
(1)  That  at  the  time  of  the  execution  of  the 
notes  sued  on  he  was  not  indebted  to  tb« 
plaintiff  br  said  coal  company,  but  executed 
the  notes  as  surety  for  the  company,  and 
the  plaintiff  knew  said  facts,  and  accepted 
said  notes'  with  full  knowledge  thereof.  (2) 
He  reiterated  the  allegation  of  the  first  para- 
graph as  herein  set  out  and  says  that  plain- 
tiff, Merger,  Is  Indebted  to  the  coal  company 
in  manner  and  form,  viz.,  the  substance  of 
which  is  that  she  subscribed  for  $2,400  WOTtb 
of  stock  In  said  company,  and  had  not  paid 
for  same;  and  be  pleaded  same  as  set-off  or 
counterclaim  against  plaintiff.  In  tbe  third 
paragraph  it  is  alleged  that  the  money  loaned 
to  Uie  coal  company  was  loaned  for  the 
purpose  of  enabling  said  coal  company  to 
carry  on  its  business,  and  that  defendant 
signed  said  notes  as  surety  tor  the  com- 
pany, with  full  knowledge  of  the  plaUttlff 
of  the  fact  that  he  was  surety  only  for  said 
company,  and  that  he  signed  the  samo  oaiy 
for  the  purpose  of  enabling  said  company 
to  carry  on  its  business,  and  that  said  fiuds 
were  to  be  applied  by  the  company  to  that 
purpose,  and  that  h^^^gned  tbe  notes  U 
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surety  on  tbe  ITtfa  day  of  Jane,  1892,  but  the 
plaintiff  bad  before  that  time,  on  tbe  17th 
day  of  June,  1892,  In  anticipation  of  said 
notes,  and  without  the  knowledge  of  this 
defendant,  paid  W.  G.  McCoy,  claiming  to 
represent  tbe  company,  the  sum  of  $1,800, 
which  sum  the  platntifl  thereafter  attempted 
to,  and  does  now,  include  as  part  of  the 
principal  of  the  note  sued  on.  It  Is  further 
alleged  that  on  the  6th  of  July,  1892,  prior 
to  the  execution  of  the  notes  by  the  defend- 
ant, and  without  bis  knowledge,  the  said 
plaintiff  paid  over  to  said  McCoy  or  to  the 
coal  company  tbe  further  sum  of  $1,000  by 
check  on  the  Farmers'  &  Traders'  National 
Bank,  and  is  now  attempting  to  include  said 
$1,000  as  part  of  the  principal  of  the  notes 
herein  sued  on;  that  said  sums  were  paid 
by  said  plaintiff  to  said  company  before  he 
became  a  party  to  the  contract  sued  on,  and 
that  be  was  not  aware  that  the  said  sums 
bad  been  paid,  and  that  he  did  not  consent 
thereto,  and  was  not  aware  thereof;  and  he 
says  that  said  sums,  or  either  of  them, 
should  not  be  charged  against  blm  as  sure- 
ty on  the  notes  herein  sued  on.  This  amend- 
ed answer  was  all  traversed  of  record. 
Upon  final  bearing  the  court  rendered  Judg- 
ment in  favor  of  plaintiff  for  the  amount 
claimed,  and  from  that  Judgment  this  appeal 
Is  prosecuted. 

Tbe  appellant  filed  grounds  for  a  new  trial, 
the  substance  of  which  Is  that  the  court 
erred  (1)  In  not  allowing  a  credit  for  the 
'  face  value  of  the  stock  of  tbe  Ludlow  & 
Chicinnatl  Coal  Company  subscribed  for  by 
appellee;  (2)  the  court  erred  in  not  allowing 
a  credit  for  the  claim  of  $1,800,  amount  fur- 
nished by  Mrs.  Merger  to  tbe  coal  company 
prior  to  tbe  execution  of  tbe  notes  sued  on; 
and  (3)  that  the  court  erred  in  not  allowing 
credit  for  $1,000,  being  amount  of  check 
given  by  Mrs.  Merger  before  the  execution 
of  the  notes. 

It  is  further  insisted  for  the  appellant 
that  there  was  usury  embraced  in  tbe  Judg- 
ment, and  that  tbe  Judgment  should  be  re- 
versed for  that  reason.  It  may  be  that  the 
credits  indorsed  on  some  of  the  notes  might 
raise  a  suspicion  that  more  than  the  legal 
rate  of  interest  bad  at  that  time  been  paid; 
bnt,  under  the  pleadings  and  proof  in  this 
case,  it  seems  that,  upon  the  entry  of  final 
credits  upon  the  several  notes,  only  legal 
Interest  was  collected,  and  the  charge  of 
usury  having  been  expressly  denied,  and  no 
evidence  Introduced  In  support  of  it,  we  can- 
not hold  that  the  Judgment  contains  any  usu- 
rious interest 

Tbe  evidence  shows,  as  well  as  the  plead- 
ings, that  the  appellee  subscribed  for  $2,400 
worth  of  tbe  stock  in  said  company;  but  the 
uncontradicted  evidence  shows  that  she  paid 
far  the  same,  or  that  the  stock  was  issued 


to  her  at  the  Instance  of.  the  president  In 
settlement  of  an  old  debt  that  he  owed  to 
her,  and  that  the  company  was  Indebted  to 
him  in  a  large  suaa  of  money,  and  that  be 
credited  his  claim  therefor  before  the  notes 
in  suit  were  executed.  As  to  tlie  $1,800,  the 
preponderance  of  tbe  proof  Is  that  it  was 
not  furnished  to  the  coal  company  until  after 
the  execution  of  the  notes;  and  tiie  same 
may  be  said  as  to  the  $1,000  check,  which 
seems  to  have  been  given  on  tbe  6th  or  7tb 
of  July. 

This  record  shows  that  the  entire  property 
of  the  coal  company  was  at  one  time  mort- 
gaged to  the  appellant  In  order  to  adjust  or 
make  some  settlement  with'  the  party  to 
whom  the  company  bad  made  an  assignment 
for  the  benefit  of  creditors,  but  it  does  not 
appear  that  the  appellee  participated  in  that 
settlement  of  the  debt  which  debt  se^ns  to 
have  been  referred  to  as  $4,000.  Afterwards 
It  seems  that  the  mortgage  was  foreclosed 
without  making  the  appellee  a  party  thereto, 
and  purchased  by  appellant  for  about  $1,800^ 
and  that  be  afterwards  sold  the  same  for 
about  $9,000,  which,  perhaps,  was  not  quite 
sufficient  to  reimburse  him  for  payments  that 
he  had  made,  and  debts  he  held  against  the 
coal  company.  It  is  further  clearly  shown 
that  W.  O.  McCoy,  the  president  of  the  coal 
company,  and  Mrs.  Lizzie  McCoy,  secretary 
and  treasurer  of  said  company,  executed  to 
appellant  a  guaranty  to  hold  blm  harmless 
on  aocoimt  of  the  liability  be  incurred  In 
signing  the  notes  aforesaid,  before  or  at  the 
time  that  he  signed  same;  hence  their  inter- 
est would  be  that  he  should  succeed  in  de- 
feating the  claim  of  the  plaintiff.  Therefore 
the  argument  of  the  appellant  that  said  W. 
G.  and  Lizzie  McCoy  were  interested  in  tbe 
success  of  the  appellee  is  not  tenable.  More- 
over, the  evidence  clearly  establishes  that  all 
the  money  loaned  was  used  by  the  company 
to  pay  tbe  debts  and  liabilities  of  the  com- 
pany. Tbe  appellant  had  no  conversation 
whatever  with  the  appellee  in  regard  to  tbe 
loaning  of  said  money  or  the  execution  of 
the  notes  prior  thereto.  The  conversation 
had  respecting  same  was  between  W.  Q. 
McCoy,  the  president  of  the  company,  and 
the  appellant;  the  appellant  having,  perhaps, 
no  interest  in  the  company,  except  that  tbey 
were  his  tenants,  occupying  his  property  in 
tbe  transaction  of  their  business.  We  think 
the  entire  evidence  In  this  case  conduces  to 
show  that  Ludlow  understood  and  was  per- 
fectly familiar  with  the  whole  business,  so  far 
as  appellee  and  tbe  coal  company  were  con- 
cerned, and,  like  a  prudent  man,  took  care 
to  obtain  a  guaranty  against  any  loss  tbat 
he  might  sustain  by  reason  of  having  to  pay 
the  notes  In  suit 

For  the  reasons  indicated,  the  Judgment 
appealed  from  Is  affirmed,  with  damages. 
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OLLIGES    T.    KBNTTJOKT    CITIZENS' 

BUILDING  &  LOAN  ASS'N'S 

ASSIGNBB.1 

(Court  of  Appeals  of  Kentncky.    Feb.  7,  1902.) 

BUILDING  AND  LOAN  ASSOCIATIONS-RIGHT  OP 
BORROWING  MEMBER  TO  REOPEN  SETTLB- 
MENT— REXiOVERY  OB*  USURY  PAID— DEDUC- 
TION OF  PROPORTIONATE  SHARE  OJ"  LOSSES 
AND  EXPENSES. 

In  an  action  by  a  borrowing  member  to 
reopen  a  settlement  made  with  the  association, 
and  to  recover  usury  paid,  it  was  error  to  dis- 
miss plaintiff's  petition  npou  the  ground  that 
she  sBonld  be  charged  with  her  share  of  the 
losses  and  expenses  of  the  business,  where  no 
effort  had  been  made  to  ascertain  what  that 
share  would  be,  as  she  was  entitled  to  have 
her  share  of  the  expenses  and  losses  definitely 
ascertained,  and  credited  upon  whatever  might 
be  due  her  by  the  association,  and  to  a  judg- 
ment against  the  association  for  the  overplus. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, chancery  division. 

"Not  to  be  officially  reported." 

Action  by  Mary  Ann  Olliges  against  the 
assignee  of  the  Kentncky  Citizens'  Building 
&  Loan  Association  to  reopen  a  settlement 
made  with  the  association,  and  recover  usury 
paid.  Judgment  for  defendant,  and  plaintiff 
appeals.    Beversed. 

C.  B.  Blakey,  for  appellant  Phelps  & 
Thnm  and  Stanley  B.  Sloss,  for  appellee. 

BURNAM,  J.  In  May,  1892,  appellant  bor- 
rowed from  the  Kentucky  dtlzens'  Building 
&.  Loan  Association  $900,  and  at  the  same 
time  subscribed  for  10  shares  of  the  stock  of 
the  association.  She  made  16  monthly  pay- 
ments of  |15  eecb,  as  Interest  and  premiums; 
and  on  the  7th  of  February,  1896,  she  paid 
an  additional  sum  of  |1,033.60,  and  surren- 
dered her  certificate  of  stock,  which  was  val- 
ued at  $184.80,  making,  in  all,  a  payment  of 
$1,168.80,  to  obtain  a  discharge  of  her  lia- 
bility to  the  association  and  the  cancellation 
of  her  mortgage.  On  the  4th  of  February, 
1897,  she  Instituted  this  suit  against  the  as- 
sociation, claiming  that  she  had  paid  It  $277.- 
98  in  excess  of  the  legal  rate  of  Interest,  and 
prayed  Judgment  against  the  association  for 
that  amount.  In  June,  1887,  the  association 
made  a  general  deed  of  assignment  for  the 
benefit  of  its  creditors  to  W.  R.  Logan,  who 
institnted  this  suit  for  the  purpose  of  settling 
the  assigned  estate;  and  he  also  filed  an 
answer  in  appellant's  suit  for  usury,  in  which 
be  said  that  at  the  time  the  settlement  was 
made  with  appellant,  in  1896,  the  company 
was  really  Insolvent,  and  that  she  could  have 
been  required  to  bear  her  part  of  the  cost 
and  expenses;  that  she  bad  gotten  out  of 
the  association  more  than  other  stockholders 
conld  get;  that  she  had  not  borne  her  fair 
share  of  the  necessary  operating  expenses  of 
the  company,— end  asked  that  her  petition  be 
dismissed.  Afterwards,  by  agreement,  an  or- 
der was  entered  consolidating  this  with  the 
case  of  Logan,  assignee,  against  the  building 
and  loan  association;  and  the  petition  In  this 

■  Reported  b7  Edward  V.  HlnM,  Esq.,  ol  tka  Frank- 
fort htr.  and  (ormorly  stat*  roportar. 


case  was  taken  as  an  answo-,  counterclaim, 
and  cross  petition  of  appellant,  and  the  cases 
ordered  heard  together.  The  case  was  snbr 
mitted  upon  appellant^s  motion  for  Judgment, 
which  the  chancellor  overruled  upon  the 
ground  that  appellant  should  be  charged 
with  her  share  of  the  losses  and  expenses 
of  the  business  while  she  was  a  member  of 
the  association,  and  subsequently,  without 
any  ascertainment  of  what  her  share  of  such 
expenses  and  losses,  dismissed  her  petition. 
This  was  error.  In  this  case  appellant  seeks 
to  reopen  the  settlement  made  by  her  with 
the  company  in  February,  1897,  and  to  re- 
cover a  Judgment  for  excessive  payments  al- 
leged to  have  been  made  by  her  In  that  set- 
tlement. If,  as  a  matter  of  fact,  she  was  not 
charged  in  that  settlement  with  her  propor- 
tionate share  of  the  expenses  and  losses  of 
the  concern  up  to  the  date  of  her  withdraw- 
al from  the  association,  she  Is  entitled  In  the 
proceeding  to  have  those  expenses  and  losses 
definitely  and  clearly  ascertained,  and  cred- 
ited upon  whatever  may  be  due  appellant  by 
the  company,  and  to  a  Judgment  for  the  over- 
plus against  the  association. 

For  the  reasons  indicated,  the  Judgment 
dismissing  appellanfB  petition  Is  reversed, 
and  the  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 


LOUISVILLE  &  N.  B.  CO.  v.  OABTBB.1 

(Obnit  of  Ai^eals  of  Kentucky.    Feb.  14, 
1902.) 

BASEMENTS  —  PASSW AY  ACROSS  RAILROAD - 
PRESCRIPTIVB  RIGHT— DAMAGES  FOR  OB- 
STRUCTION—PUNITIVE  DAMAGES— RIGHT  TO 
E31BCT  GATES. 

1.  In  an  action  against  a  railroad  company 
to  recover  damages  for  obstructing  a  passway 
across  its  road,  to  which  plaintiff  claimed  a 
right  by  prescription,  the  court  properly  in- 
structed the  jury  that  If  plaintiff,  and  those 
under  whom  she  claimed,  had  used  the  pass- 
way  continuously  and  adversely  for  more  than 
16  years  prior  to  the  obstruction  complained 
of,  they  should  find  for  her  Kuch  sum  as  would 
fairly  compensate  her  for  being  deprived  of 
the  use  of  the  passway  and  for  the  annoyance 
thereof. 

2.  It  was  error  to  give  an  instruction  author- 
ising punitive  damages  if  the  Jury  believed  the 
fence  obstructing  tne  passway  was  built  for 
the  purpose  of  vexation,  or  maliciously  or  wan- 
tonly, as  the  defendant  acted  in  good  faith, 
and,  at  most,  was  merely  mistaken  as  to  ita 
right. 

3.  The  erection  of  a  gate  across  the  passway 
was  not  an  unreasonable  obstruction,  and 
plaintiff  was  therefore  entitled  to  damages 
only  for  the  time  between  the  erection  of  the 
fence  across  the  passway  and  the  construction 
of  a  gate  at  that  point. 

Appeal  from  circuit  court,  Boyle  ooooty. 

"Not  to  be  officially  reported." 

Action  by  Jane  Carter  against  the  Louis- 
ville &  Nashville  Balbroad  Company  to  recov- 
er damages  for  the  obstruction  of  a  pass- 
way.  Judgment  for  plaintiff,  and  defendant 
appeals.    Beversed. 

'Raportod  by  Edward  W.  Hlnoi,  Esq.,  of  th*  Franks 
Can  bar,  and  tormerlr  itato  raportw.  ^- 
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a  B.  McDowdl,  B.  P.  Jacob,  and  B.  D. 
Warfleld,  tor  appellant  Bob«rt  Hardlngr 
and  Jotm  W.  Rawlingg,  for  appellee. 

O'REAR,  J.  Appellee's  husband  owned  a 
lot  of  one  acre  adjoining  appellant's  rlgbt 
of  way  la  Boyle  county.  There  waa  on  it 
a  small  dwelling  house  at  the  time  of  his 
pnrchase.  He  paid  for  the  property  $150, 
and  la  bis  deed  it  was  agreed  that,  in  the 
event  of  bis  selling  it,  the  vendor  should 
have  the  rlgbt  of  repurchase  at  tbe  same 
price,  by  paying  in  addition  the  value  of  aucb 
improvements  as  Carter  may  Iiave  made 
thereon,  and,  in  the  event  of  theb:  disagree- 
ment as  to  their  value,  it  was  to  be  settled 
by  arbitrators,  one  to  be  selected  by  eacb  of 
the  parties,  and  they  to  select  a  third.  Car- 
ter built  a  small  frame  building  for  use  as 
a  storehouse,  in  which  small  stocks  of  mer- 
chandise were  kept  from  time  to  time.  He 
also  fenced  the  lot,  and  built  an  ice  house 
and  stable.  From  the  evidence  we  gather 
that  the  Improvements  do  not  now  material- 
ly enhance  the  value  of  the  property.  The 
storehouse  rented,  when  it  rented  at  all,  at 
about  ^  per  month.  Carter  died  about  12 
years  ago.  His  widow,  tbe  appellee,  and 
some  of  their  children,  have  continued  to 
occupy  the  premises  as  her  homestead.  She 
claims  such  right  of  occupancy  under  tbe 
statute  of  this  state  giving  the  widow  and 
Infant  children  the  right  to  occupy  the  home- 
stead of  tbe  decedent  during  tbe  minority 
of  the  children  and  tbe  widow's  ^lifetime 
and  occupancy.  She  claims  that  this  prop- 
erty was  set  apart  to  her  as  her  homestead. 

For  about  20  years  appellee  and  her  hus- 
band, he  in  his  lifetime  and  she  as  his  widow 
and  by  virtue  of  her  occupancy  of  the  home- 
stead since,  have  used  a  passway  across 
appellant's  line  of  railroad  Just  in  front  of 
this  lot.  This  passway  was  used  in  connec- 
tion with  tbe  lot  named  as  a  way  of  Ingress 
and  egress.  It  is  claimed  for  appellee  that 
this  passway  was  claimed  by  her  and  her 
husband  and  used  by  them  as  a  matter  of 
rlgbt  for  this  period  of  time.  Awhile  before 
th^  bringing  of  this  suit  appellant  fenced 
both  sides  of  Its  right  of  way  by  the  building 
of  a  wire  fence.  It  left  no  openings  or  gate 
at  the  point  where  appellee  had  been  using 
the  passway.  She  brought  suit  for  damages 
for  its  obstruction,  claiming  it  was  wrong- 
fully and  maliciously  done.  The  evidence 
shows  that  the  fence  was  ordered  built  along 
this  point  because  the  railroad  had  been 
troubled  and  put  to  expense  by  the  frequent 
killing  and  Injury  of  stock  along  this  section. 
No  other  purpose  was  shown  for  the  building 
of  the  fence. 

The  court  submitted  to  the  Jury  the  ques- 
tion whether  appellee's  use  of  the  right  of 
way  waa  adverse  to  appellant,  and,  as  claim- 
ed and  used  by  her  and  her  husband  In  his 
lifetime  and  by  the  widow  since,  was  as 
a  matter  of  right,  and  not  by  permission; 
and.  If  they  hod  so  used  It  continuously  and 


adversely  for  more  than  15  years  before  tbe 
obstruction  complained  of,  then  tbe  Jury 
were  told  to  And  for  appellee  such  sum  as 
would  fairly  compensate  her  for  being  de- 
mrived  of  the  use  of  the  passway  and  tiie 
annoyance  thereof.  We  think  this  instruc- 
tion properly  submitted  the  issue  on  this 
point 

The  court  further  instructed  the  Jury  tbat 
if  they  believed  tbe  fence  was  built  for  the 
purpose  of  vexation  or  mallcioaaly  or  wan- 
tonly by  appellant,  they  should  find  for  ap- 
pellee punitive  damages,  or  "smart  money." 
We  fail  to  see  anything  In  this  record  Justi- 
fying that  Instruction.  The  fence  whs  built 
on  tbe  company's  right  of  way.  Its  motive 
in  building  it  was  fully  and  fairly  explain- 
ed, and  was  not  only  lawful,  but  commenda- 
ble. The  company  seems  to  have  acted  up- 
on tbe  theory  that  the  passway  formerly 
used  by  appellee  was  merely  by  its  permis- 
sion, which  It  bad  a  right  at  any  time  to 
withdraw,— a  question,  we  admit  which  is 
not  entirely  free  of  doubt  Tbey  appear 
to  have  acted  upon  their  Judgment  in  this 
matter.  This  act  at  the  worst  was  a  mis- 
take only  as  to  their  right  The  manner  of 
executing  the  work,  and  the  cttaracter  of  the 
work  don«,  neither  indicates  a  mallciooa  mo- 
tive nor  a  purpose  to  annoy  or  vex  appellee. 
Tbe  instructicm  as  to  punitive  damages 
should  not  have  been  given. 

Tbe  verdict  returned  ($000)  necessarily  in- 
cludes "smart  money";  for  It  is  much  beyond 
any  fair  or  reasonable  compensation  for  be- 
ing deprived  of  tbe  use  of  tbe  passway  for 
the  length  of  time  that  ai^ellee  was  de- 
prived of  It,— tbat  is,  from  some  time  In 
September  to  about  tbe  following  llarcb  or 
April.  At  the  latter  date  appellant  erected 
gates  at  tbe  point  where  tbe  passway  was 
claimed,  thus  recognizing  appellee's  rlgbt  to 
so  use  it  They  had  a  right  to  so  erect  gates 
across  the  passway.  It  was  not  an  unrea- 
sonable obstruction  by  appellant  of  Its  prop- 
erty. Bland  v.  Smith  (decided  Jan.  17.  1902) 
66  a  W.  181. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial,  nndw  proceedings 
not   inconsistent   herewith. 


VEST  V.  VE8T.1 

(Court  of  Appeals  of  Kentucky.    Feb.  14^ 
1902.) 

HOMESTKAD— CRKATION  OK  DEBT  AFTER 

PURCHASE  OF  PROPBRTT— PATMSNT 

BY  SURETY  FOR  DEBTOR, 

Defendant  was  entitled  to  a  homestead  as 
against  the  claim  of  plaintiff  for  money  paid 
as  defendant's  surety,  it  appearing  that  d»- 
tendant  txtught  and  paid  for  the  land  in  coa- 
tiDversy  before  the  debts  paid  were  created. 

Appeal  from'  circuit  court  Boone  county. 
"Not  to  be  officially  reported." 
Action  by  0.  H.  Vest  against  T.  J.  Vest  to 
recover  money  paid  by  plaintiff  oa  surety  for 

*Rep«rto4  br  Edward  W.  HInM.  Bm..  o(  ttaViMk- 
tort  bar,  and  tormartjr  itata  repoitar. 
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defendanL  Judgment  allowing  defendant  a 
homestead  In  land  upon  wblch  an  attach- 
ment was  levied,  and  plaintiff  appeal*.  Af- 
firmed. 

J.  6.  Tomlln  and  Jobn  S.  Gaunt,  fw  ap- 
pellant.   T.  B.  Gnrley,  for  appellee. 

O'BBAB,  J.  Appelant.  O.  H.  Vest,  was 
the  surety  of  T.  J.  Vest,  app^ee^  on  cer- 
tain debts  to  the  Farmers'  ft  Traders'  Bank 
of  CSoTlngton  and  to  the  Walton  Deposit 
Bank,  which  appellant  was  comp^ed  to 
pay.  He  sued  appellee,  and  caused  an  at- 
tachment to  Issue  In  the  case,  which  was 
levied  upon  a  house  and  lot  occupied  by  blm 
and  his  family.  The  controyersy  In  this 
case  la  as  to  the  right  of  appellee  to  a  home- 
stead In  the  property  mentioned.  To  de- 
feat that  claim  appellant  alleged  and  sought 
to  prove  that  the  creation  of  the  debts  so 
paid  by  him  was  anterior  to  appellee's  pnr- 
ehase  of  his  homestead,  and  therefore,  un- 
der Ky.  St  I  1702,  appellee's  right  to  a 
homestead  was  subordinate  to  these  debts. 
We  do  not  decide,  and  do  not  deem  It  nec- 
essary In  this  case  to  decide,  whether,  if  ap- 
pellant became  bound  as  surety  of  appellee 
before  he  bought  the  homestead,  but  did 
not  pily  the  debt  until  after  the  purchase  of 
the  homestead,  it  would  bring  his  claim 
within  the  saving  of  the  statute  supra.  We 
conclade  from  the  evidence  in  this  case  that 
the  debts  paid  by  appellant  were  not  cre- 
ated before  appellee  bought  and  paid  for 
the  house  and  lot  Such  was  the  finding  of 
the  circuit  court 

The  Judgment  Is  afflrmed. 


WSLCH  et  al.  v.  LEFLBR  et  aLi 

(Oonrt  of  Appeals  of  Kentucky.    Feb.  14, 

1SQ2.) 

DEEDS— CORRECTION    OF    HISTAKB-STRIKmO 
OUT  DEFBASANCE  CIA17SB. 

It  was  proper  to  correct  a  deed  by  striking 
oDt  a  defeasance  clause  which  the  evidmce 
showed  was  inserted  bv  mistake,  all  persons 
who  might  be  presnmea  to  have  a  remainder 
or  conttngeot  interest  being  before  the  court 

Appeal  from  circuit  court  Jefferson  coun- 
ty, chancery  division. 

"Not  to  be  officially  reported." 

Action  by  James  W.  Lefler  and  others 
against  Charles  W.  Welch  and  others  to  cor- 
rect a  mistake  in  a  deed.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

S.  B.  Klrby,  for  appellants.  O'Neal  ft 
O'Neal,  for  appellees. 

GUFFY,  C.  J.  James  E.  Watson  and  wife 
conveyed  to  Jas.  W.  Lefler,  Elizabeth  d 
Stewart  under  the  name  of  Elizabeth  Lef- 
ler, and  Charles  W.  Welch  certain  lands,  with 
the  condition  that  grantors  were  to  have  a 
life  estate  therein,  and  were  to  keep  same 
during  their  natural  lives,  and  that  the  gran- 

>R«port«d  br  Edward  W.  Hlnea,  Esq.,  o(  tb*  Fraak- 
tort  bar,  and  toaawlr  ataM  reporter. 


tees  were  to  support  and  take  ears  of  the 
grantors  during  their  lives.  The  grantors  at 
the  Institution  of  this  suit  had  departed  this 
life.  In  said  deed  appears  the  following 
clause: 

"This  conveyance  la  also  made  upon  the 
following  conditions:  In  the  event  one  of  the 
said  second  parties  dies  without  issue,  then 
his  or  her  portion  Is  to  be  divided  equally 
between  the  other  second  partis;  but  In 
case  he  or  she  should  leave  Issue,  then  said 
issue  shall  inherit  the  part  of  their  ances- 
tor." 

It  seems  that  the  land  had  been  conveyed 
by  fee-simple  title  from  the  original  ven- 
dees until  Jas.  W.  Lefler  became  the  claim- 
ant of  the  entire  lands  by  fee-simple  title, 
and.  In  this  action  against  all  the  other  par- 
ties who  might  be  presumed  to  hare  a  re- 
mainder or  contingent  interest  sought  to  cor- 
rect the  deed  by  alleging  and  proving  that 
the  paragraph  therein  heretofore  quoted  was 
Inserted  by  mistake  of  the  draftsman.  The 
court  upon  final  hearing  adjudged  that  said 
plaintiff  Lefler  was  the  sole  owner  In  fee 
simple  of  all  the  aforesaid  tracts  or  parcels 
of  land,  with  power  and  authority  to  sell, 
convey,  or  otherwise  use  or  dispose  of  same, 
to  which  the  infant  defendants  excepted, 
and  prayed  an  appeal  to  this  court,  which 
was  granted. 

It  is  clearly  Shown  by  a  deed  executed  aft- 
er the  execution  of  the  deed  first  mentioned 
that  the  original  grantor  recognised  that  be 
had  conveyed  a  fee-simple  title  to  the  gran- 
tee in  the  original  deed,  subject  only  to  his 
life  Interest  and  the  provisions  for  care  and 
attention  to  himself  and  his  wife.  This  Is 
shown  by  deed  from  Jas.  E.  Watson  and 
others  to  Chas.  W.  Wdcb,  etc.  The  deposi- 
tion of  the  draftsman  of  the  deed  also  clear- 
ly shows  that  the  para^nph  of  the  deed  hers- 
tofore  quoted  was  inserted  by  mistake,  and 
that  K  was  not  the  intention  of  either  gran- 
tors or  grantees  that  any  such  provlsloQ 
should  have  been  In  the  deed,  and  his  depo- 
sition snfllclently  explains  and  ahowa  bow 
the  inlBtake  occurred. 

Judgment  affirmed. 


OITT  OF  COVINGTON  v.  HUBBR  st  al.t 

(Court  of  Appeals  of  Kentucky.    Feb.  14, 

1902.) 

inTNICIPAL  CORPORATIONS— LIABILITT  FOR 
INJURY  FROM  DEFECTIVE  STREET— CROSS 
PETITION  OF  Cmr  AGAINST  PROPERTY  OWN- 
ERS—TRIAL  BEFORE  FORMATION  OF  ISSUE 
ON  CROSS  PETITION. 

1.  In  an  action  atcainat  a  city  to  recover  dam- 
agea  for  personal  injuries  resalting  from  a  de- 
fective street.  In  which  defendant,  after  the 
filing  of  a  reply,  filed  au  amended  answer  and 
cross  petition,  seeking  to  make  abutting  prop- 
erty owners  parties  defendant,  and  pleading 
that  they  were  liable,  if  there  was  any  lia- 
bility at  all.  It  was  not  error  to  require  a  trial 
of  tiie  issue  between  the  original  parties  be- 
fore the  formation  of  an  issus  on  the 
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petition,  aa  plaintiff  Iiad  tlie  right  to  su«  the 
city  alone,  and,  if  tliere  was  any  rigiit  of  ooo- 
tribiition,  it  may  yet  be  enforced. 

2.  The  court  properly  instructed  the  jury 
that  if  plaintiEf's  injuries  were  caused  by  a 
hole  or  depression  iu  the  street  which  had  ex- 
isted long  enough  to  enable  the  city  to  know 
of  its  existence,  and  "such  hole  or  depression 
beintr  so  left  was  negligence  on  the  part  of  the 
city,  plaintiff  was  entitled  to  recover  damages 
to  compeusate  her  for  her  pain  and  suffering. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  Elizabeth  J.  Huber  against  the 
city  of  Covington  to  recover  damages  for 
personal  injuries.  Upon  cross  petition  of 
defendant,  William  Beuttel  and  wife  were 
made  parties  In  the  cause.  Judgment  for 
plaintiff,  and  defendant  city  appeals.  Af- 
firmed. 

F.  J.  Hanlon,  for  appellant  W.  McD. 
Shaw,  for  appellees. 

WHITE,  J.  The  appellee  Huber  brought 
this  action  to  recover  damages  for  personal 
Injuries  received  by  her  on  a  sidewalk  on 
Fifth  street,  between  Madison  and  Scott 
streets,  Covington.  Appellee,  while  going 
along  the  sidewalk  in  company  with  others 
at  about  2  o'clock  in  the  morning,  stepped 
Into  a  depression  or  bole  In  the  sidewalk,  on 
a  dark,  rainy  night,  with  no  lights,  and  felL 
She  was  injured  by  sprains  In  her  ankle, 
wrist,  and  thumb,  as  well  as  other  Injuries 
to  her  body  caused  by  the  fall.  Damages 
were  claimed  In  the  sum  of  $2,Q20,  upon  the 
alleged  negligence  of  appellant  in  causing 
the  bole  or  depression  to  be  made  and  re- 
main in  sucb  dangerous  condition,  or  that 
the  depression  or  hole  had  been  suffered 
there  to  be  and  remain  for  many  weeks 
and  mcHiths;  that  the  officers,  agents,  and 
servants  of  appellant  knew  of  the  existence 
of  the  dangerous  hole,  or  by  the  exercise  of 
ordinary  care  and  caution  could  have  known 
of  same,  and  could  have  repaired  same,  but 
did  not  do  so;  and  that  no  notice  was  given 
to  appellee  or  to  the  public  of  the  dangerous 
condition  of  the  sidewalk.  For  answer,  ap- 
pellant denied  all  negligence,  and  pleaded 
contributory  negligence  in  appellee,  but  for 
which  the  injury  would  not  have  happened. 
A  reply  denied  contributory  negligence. 
After  the  reply  had  been  filed,  appellant  filed 
an  amended  answer  and  cross  petition,  seek- 
ing to  make  William'  and  Mary  Beuttel  par- 
ties defendant  and  to  plead,  as  against 
them,  that  if  there  was  a  liability  at  all  to 
appellee  Huber,  it  was  by  Beuttel  and  wife, 
as  the  hole  or  depression,  if  snch  there 
was,  was  caused  and  made,  and  so  permit- 
ted to  remain,  by  those  parties,  in  digging 
up  the  sidewalk  to  make  sewer  connection, 
and  that  it  was  the  duty  of  Beuttel  and  wife 
to  replace  the  sidewalk  in  a  safe  condition. 
There  was  a  demurrer  filed  to  this  cross  pe- 
tition by  Benttel  and  wife,— that  so  far  as 
this  record  shows,  was  never  acted  upon, 


but  Is  yet  undisposed  of.  A  trial  was  had 
on  the  Issues  presented  between  tbe  appel- 
lant and  appellee  Huber,  which  resulted  in 
a  verdict  and  Judgment  for  appellee  Huber 
for  $500;  and,  after  the  reasons  and  mo- 
tion for  new  trial  had  been  overruled,  this 
appeal  is  prosecuted. 

The  reasons  for  new  trial  are  the  action 
of  the  court  in  setting  the  case  for  trial  on 
the  Issues  between  appellee  Huber  and  the 
city  without  waiting  the  formation  of  an 
issue  on  the  cross  petition;  that  the  dam- 
ages are  excessive;  error  in  refusing  and 
giving  instructions. 

We  are  of  opinion  that  there  was  no  error 
in  refusing  a  continuance  until  the  plead- 
ings on  the  cross  petition  were  filed.  The 
Issues  had  already  been  made  before  the 
amended  answer  and  cross  petition  were  fil- 
ed, and  the  issues  that  might  have  been 
made  on  the  cross  petition  could  not  in  any 
event  defeat  appellee  Hnber's  right  to  re- 
cover of  the  city.  Appellant  could  not  say, 
as  a  defense  or  as  a  reason  for  continuance, 
"There  are  two  of  us  liable,  if  either,  and 
you  cannot  have  Judgment  nnless  against 
both."  If  it  be  conceded  that  the  defend- 
ants in  the  cross  petition  were  liable.  It 
would  not  be  a  defense  to  another  Joint  tort 
feasor.  Appellee  might  have  elected,  as  she 
did,  to  sue  only  one,  without  in  the  least 
diminishing  her  right  to  recover  full  dam- 
ages for  the  injury.  If  there  existed  a  right 
of  contribution  or  recoupment  between  ai>- 
pellant  and  Beuttel  and  wife,  the  Judgment 
rendered  does  not  hinder  a  recovery  thereon. 

The  amount  of  recovery  Is  not  excessive. 
If  appellee  was  entitled  to  recover  at  all, 
the  damages  assessed  by  the  Jury  are  with- 
in reason. 

Appellant  asked  the  court  to  give  to  the 
Jury  10  Instructions,  from  "a"  to  "J,"  all  of 
which  the  court  refused.  The  court  gave 
four  instructions.  No.  1  told  the  Jury  that 
If  there  existed  a  hole  or  depression  in  tbe 
sidewalk,  and  appellee's  injuries  were  sus- 
tained by  reason  thereof,  and  snch  hole  or 
depression  had  remained  for  a  time  long 
enough  to  have  enabled  appellant  to  know 
sucb  condition,  or  if  appellant  did  know  of 
such  hole  or  depression,  and  such  hole  or 
depression  being  so  left  was  negligence  <hi 
the  part  of  the  city,  plaintiff  was  entitled 
to  recover  damages  to  compensate  for  her 
pain  and  suffering.  Instructions  Nos.  2  and 
8  defined  "negligence"  and  "care."  No.  4 
simply  told  them  that  nine  might  find  a  ver- 
dict In  our  opinion,  these  instructions  pre- 
sented fairly  the  whole  of  tbe  law  of  the 
case,  and  there  was  no  error  In  refusing 
either  of  the  10  offered  by  appellant  There 
was  no  evidence  to  authorize  an  instruction 
as  to  contributory  negligence. 

The  evidence   fully  sustains  the   retdict 
and,  as  we  perceive  no  error  In  ttie  Judg- 
ment the  same  will  be  affirmed,  with  dam- 
Digitized  by  CjOOQIC 
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JOHNSON  T.   SXONESTREOKr  et  al.* 

(Court  of  Appeals  of  Kentucky.    Feb.  14, 

1902.) 

DBED8— UNDUB  INFIiXraNCI. 
A  deed  conveying  land  worth  from  22,500 
to  K,000  in  consideration  of  the  grantee^s  un- 
dertaking to  support  the  grantor  while  he 
lived  was  properly  set  aside  as  obtained  by 
undue  influence,  as  the  grantor,  who  was  80 
years  of  age,  was,  though  not  of  unsound  mind, 
feeble  in  mind  and  bod^,  and  there  was  no  tie 
of  blood,  or  even  of  long  friendship,  between 
the   parties. 

Appeal  from  circuit  court,  Owen  county. 

"Not  to  be  officially  reported." 

Action  by  S.  A.  Stonestreet  and  others 
against  B.  Johnson  to  cancel  a  deed.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Lindsay  &  Botta  and  D.  W.  Lindsay,  for 
appellant.  W.  S.  Fryor  and  Cbas.  Strotber, 
for  appellees. 

WHITE,  J.  Tbe  appellees,  the  heirs  of 
Thomly  Schooler,  deceased,  brought  this  ac- 
tion against  appellant,  Johnson,  to  set  aside 
and  cancel  a  deed  of  date  October  26,  1897, 
execnted  by  Thomley  Schooler  to  appellant, 
eouTeylng  two  tracts  of  land  in  Owen  coun- 
ty, one  containing  100  acres,  the  other  75 
acres,  for  the  reasons  that  the  same  was  ex- 
ecnted by  Schooler  when  he  had  not  suffi- 
cient mind  and  capacity  to  execute  a  valid 
contract;  and,  further,  that  the  deed  was  ob- 
tained by  fraud  and  undue  influence  over 
Schooler,  and  that  the  consideration  therefor 
Teas  grosdy  inadequate,— as  is  alleged,  almost 
a  deed  of  gift  The  consideration  recited  in 
the  deed  is  tbe  agreement  by  Johnson  to  pay 
to  Susie  Welch,  a  sister  of  Schooler,  $300 
at  Schooler's  death,  to  pay  all  debts  of 
Schooler,  and  to  board  and  clothe  Schooler, 
to  pay  his  medical  bills  and  funeral  expenses. 
The  land  conveyed  is  worth  f2,500  to  $3,000, 
according  to  the  proof.  Tbe  answer  is  a  de- 
nial of  mental  Incapacity;  a  denial  of  undue 
Influence  or  any  fraud  In  procuring  the  ex- 
ecution of  the  deed;  a  plea  of  payment  of 
the  $300  to  Mrs.  Welch,  of  $76.15  funeral  ex- 
penses, and  that  after  the  execution  of  the 
deed  the  aK>ollant  cared  for,  maintained,  fed, 
and  clothed  Tbornley  Schooler,  paid  his  bills 
and  debts,  and  thereby  expended  large  sums 
of  money,  but  except  as  indicated,  the 
amount  Is  not  stated;  that  the  care  and  at- 
tention of  appellant  and  family  to  Schooler 
was  reasonably  worth  $5,000;  and.  In  the 
event  the  deed  be  set  aside  and  canceled  for 
any  purpose,  that  he  be  given  Judgment  and 
lien  on  the  land  for  such  sum.  Upon  these 
Issues  proof  was  taken  and  trial  had,  and  the 
court,  by  the  Judgment  appealed  from,  can- 
celed the  deed  because  of  undue  Influence, 
and  gave  appellant  a  Judgment  for  the  sum 
of  $1,942.60  for  expenditures  and  for  care  and 
attention  of  Schooler,  less  $600,  for  rents  of 
the  land,  to  bear  interest  from  the  date  of  the 

■Reported  by  Edward  W.  Hlnet,  Baq.,ot  tlM  Frank- 
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Judgment;  this  to  be  a  Hen  on  the  land,  to 
enforce  which  a  decree  was  entered  directing 
a  sale  thereof.  From  this  Judgment  the  ap- 
pellant prosecutes  this  appeal  and  appellees 
a  cross  appeal 

The  questions  presented  are  of  fact  rather 
than  of  law.  The  proof  shows  tbat  Schooler 
was  about  80  years  of  age,  and  In  feeble 
health,  having  a  chronic  bladder  trouble,  and 
also  bronchitis.  He  had  no  wife  or  children, 
his  relatives  being  brothers,  sisters,  and  their 
children.  He  had  been  an  active,  industrious 
farmer;  owned  these  two  tracts  of  land,  with 
practically  no  debts.  For  several  years  be- 
fore 1897,  when  this  deed  was  executed, 
Schooler  had  rented  his  farm  to  tenants  on 
shares,  he  living  with  the  tenants.  The  ren- 
tal Income  was  more  than  sufficient  to  supply 
the  wauts  of  Schooler.  Appellant  and  his 
family  are  in  no  way  related  to  Schooler,— 
are  strangers  to  his  household.  Appellant 
Johnson,  had  rented  the  farms  for  the  years 
1896  and  1897,  agreeing  to  pay  a  part  of  the 
crop,— probably  one-fourth,  and  to  take  care 
of  Schooler  while  there.  In  October  of  the 
second  year  this  deed  was  executed.  At  or 
shortly  after  the  execution  of  the  deed 
Schooler  gave  to  Johnson  a  horse,  and  to  two 
of  Johnson's  children  a  colt  apiece.  Schooler 
continued  to  live  with  appellant  as  the  deed 
provided,  till  In  tbe  spring  of  1899,  when 
Schooler  died.  The  proof  of  a  great  many 
witnesses  was' taken  as  to  the  mental  capaci- 
ty of  Schooler  at  about  the  date  of  the  ex- 
ecution of  the  deed,  as  well  as  afterwards, 
and  we  conclude  from  this  proof  that  School- 
er, when  the  deed  was  executed,  was  ration- 
al, and  bis  mind  as  good  as  could  be  expect- 
ed In  one  of  bis  age  and  physical  condition. 
He  could  not  be  said  to  be  of  unsound  mind, 
but  from  his  age  and  III  health  his  mind  was 
not  strong  and  active  as  it  had  been.  He 
was  old  and  feeble,  and  had  reached  his  sec- 
ond childhood.  Under  this  condition  of 
health,  affecting  both  body  and  mind,  he 
made  this  deed  to  appellant  a  stranger  in 
blood.  At  that  time  Schooler  could  go  about 
and  wait  on  himself  generally,  and  required 
little  extra  care  or  attention.  We  may  fair- 
ly conclude  from  the  proof  that  appellant  and 
tbe  members  of  his  family  were  kind  to  the 
old  gentieman,  and  that  he  was  satlsfled  to 
live  with  them.  But  there  is  no  satisfac- 
tory reason  shown  why  Schooler  should  deed 
this  land  to  appellant  absolutely  to  obtain 
less  than  appellant  was  paying  annually  as 
rent  The  annual  Income  paid  by  appellant 
was  a  part  of  the  crop  over  and  above  the 
care  and  attention  bestowed  upon  Schooler, 
and  this  for  only  a  portion  of  the  land  em- 
braced in  the  deed.  If  the  contract  bad  been 
the  use  of  the  land  during  the  lifetime  of 
Schooler  In  consideration  of  the  care  and  at- 
tention given  bim,  the  contract  would  have 
appeared  reasonable  and  fair,  for  the  excess 
of  rent  paid  thereon  from  year  to  year  might 
reasonably  be  expected  to  comi)en8ate  for  the 
extra  care  and  attention  necessary  fnrthei^ 
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alongr  as  the  old  gentlemAii  grew  older  and 
more  feeble.  Under  all  the  facts  and  cbv 
cnmstances  we  conclude  that  the  contract  la 
an  tmconsclonable  bargain,  obtained  by  ap- 
pellant; and  as  no  ties  of  blood,  or  eren  long 
frlendsblp,  are  atiown  to  hare  existed,  the 
chancellor,  looking  at  all  the  facts  and  (ur- 
ronndlngs,  was  authorized  to  reach  the  con* 
clnslon  that  the  contract  and  deed  were  ob- 
tained by  undue  influence.  Proof  of  such 
facta  is  generally  circosuitantlal,  from  the 
very  nature  of  ttae  caae,  and  we  are  of  the 
oplnicMi  that  the  facta  and  cireunBtances 
shown  in  the  proof  here  are  sufllcient  to  am- 
tain  the  ludgment  and  decree  of  annulment 
and  canc^ation  of  the  deed. 

On  the  cross  app^l  aa  to  the  amount  al- 
lowed appellant  for  care,  attention,  nursing, 
board,  and  ciotblng  furnished  decedent. 
Schooler,  we  are  of  opinion  that  it  is  fair  and 
reasonable,  considering  the  case  and  the  cir- 
cumstances. The  other  sums  for  expendi- 
tures by  appellant  accord  with  the  facta 
proren.  The  rental  charged  la  fairly  within 
the  proof. 

On  the  whole  caae  we  are  of  opinion  that 
the  judgment  of  the  learned  chancellor  be- 
low should  be  afilrmed,  both  on  the  original 
and  cross  appeal 


UNITED    STATES    BTHLDINa    &    IX>AN 
ASS'irS  ASSIGNBB  et  aL  T.  DENNY 

etal.t 

(Court  of  Appeals  of  Kentucky.   Feb.  14, 

1902.) 

BTHLDIHO  AND  LOAN  AasOCIATIONB— COM- 
PROMISE) WITH  BOaROWINO  MEMBER. 
A  contract  between  a  building  and  loan 
association  and  a  borrowing  member,  by 
which  thcr  settled  the  matter  of  usury  con- 
tained in  the  debt,  and  agreed  upon  the  price 
to  be  paid  by  the  association  for  the  member's 
stock,  and  allowed  it  as  a  credit  upon  hie  debt, 
was  valid,  the  exiating  controversy  as  to  the 
amonnt  dne  and  the  pnablematical  Talue  of 
the  stock  being  a  snfflcient  consideration  to 
support  the  contract;  and,  as  time  was  not  of 
the  essence  of  tlie  contract,  the  member  had  a 
right  to  comply  within  a  reasonable  time,  and 
the  Talidity  of  the  contract  was  not  affected  by 
the  making  of  an  assignment  by  the  associa- 
tion for  the  benefit  of  creditors  l>efor«  the 
member  had  complied  With  the  contract. 

Appeal  from  circuit  court,  Todd  county. 

"Not  to  be  officially  reported." 

Action  by  the  assignee  of  the  United  States 
Building  &  Loan  Association  and  others 
against  0.  A.  Denny  and  others  to  enforce 
a  mortgage  lien.  Judgment  for  defendants, 
and  plaintiffs  appeal.    AfSrmed. 

Perkins  &  Trimble  and  Caruth,  Chattwaon 
&  Blitz,  for  appellants. 

O'RBAR,  J.  The  United  States  Building 
It  Loan  Association  loaned  to  appellee  Den- 
ny $800,  securing  it  by  a  mortgage  upon 
a  lot  in  Blkton,  and  by  a  pledge  of  10  shares 
of  stock  then   subscribed   for  by  appellee. 


*B<a«rted  by  Edward  W.  Hlnw,  E>4.,et  tb.*  Fraak- 
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and  upon  which  he  agreed  t»  make  certain 

monthly  payments,  including  60  cents  per 
month  on  each  share  of  stock  aa  dues,  wbidi 
went  to  the  maturing  of  the  stock,  and  |4 
per  month  for  intwest,  and  $4  per  month 
for  premium  on  the  loan.  After  the  Isoa 
bad  been  standing  for  some  time,  and  the 
monthly  payments  had  been  made,  and  be- 
fore the  assignment  of  the  loan  asaociatlMi, 
appellee  proposed  a  settlement  of  his  loan. 
This  proposition  InTolved  the  ascertainment 
of  the  amount  of  balance  due  by  appellee  by 
applying  to  the  original  loan,  first  the  pay- 
ment of  hiterest  and  premium  to  the  die- 
charge  of  legal  interest  upon  the  loan,  bal- 
ance upon  the  principal  sum,  and  then  to 
apply  the  value  of  appellee's  stock  which 
was  to  be  canceled.  There  was  alao  some 
controversy  over  crediting  c«taln  sums 
which  had  been  paid  as  fines,  and  an  addi- 
tional sum  which  had  been  paid  as  a  mem- 
bership fee.  The  negotiations  were  carried 
on  by  correspondence,  resulting  In  an  agree- 
ment in  February,  1807,  in  which  appellee 
proposed  to  pay  appellant  $278  in  full  settle- 
ment of  the  balance  owing  it,  and  to  cancel 
to  it  his  stock  in  the  association.  Tbia  was 
slightly  in  excess  of  the  sum  that  appellee 
insisted  that  it  was  owing,  and  was  sllgbtl/ 
below  the  sum  appellant  was  offering  t» 
take.  However,  the  parties  agreed  to  it. 
Appellant  association  notified  appellee  of  its 
acceptance  of  his  proposition,  and  that  It 
would  send  a  release,  duly  executed,  with 
draft  attached  and  note,  to  the  bank  at  Elk- 
ton,  with  directions  to  deliver  to  him  tiie 
papers  upon  his  paying  the  ?278.  These 
papers  reached  the  bank  when  appellee  was 
absent  from  the  town,  and  upon  his  return, 
a  few  days  later,  he  learned  that  the  associa- 
tion had  made  a  deed  of  assignment  to  the 
Columbia  Finance  &  Trust  Company  for  the 
benefit  of  creditors.  Immediately  following 
the  execution  of  assignment  was  a  litigation 
by  certain  stockholders,  claiming  that  the 
deed  was  not  authorized  by  the  association, 
and  denying  Insolvency.  Appellee  waited 
two  or  three  weeks  to  Inform  himself  of  the 
validity  of  the  transfer,  and  as  to  wheth- 
er bis  payment  to  the  assignee  of  the  sum 
agreed  upon  would  be  a  discharge  of  bis 
debt  When  he  called  at  the  bank,  within 
about  three  weeks  after  he  had  learned  that 
the  papera  were  there,  he  found  that  appel- 
lant had  recalled  them  the  day  before.  Ap- 
pellee then  offered  topay  thesumtotfaebank, 
and,  being  refused,  offered  to  pay  It  to  appel- 
lant with  Interest  from  the  date  of  the  ac- 
ceptance of  the  proposition.  It  was  recused. 
Appellant  brought  this  suit  to  enforce  the 
Hen  upon  the  lot  claiming  a  balance  of  $619. 
and  claiming  that  the  value  of  appellee's 
stock  could  not  be  credited  upon  the  loan, 
and  could  not  be  paid  to  him  until  final 
liquidation,  or  under  the  orders  of  the  coort 
in  Jefferson  county,  in  which  the  suit  was 
pending,  to  settle  tiie  affairs  of  the  estate. 
The  court  is  of  the  opinion  that  the  contract 
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between  the  assoclatlcm  and  ita  borrowing 
member,  by  -wbich  the7  settled  the  matter 
of  usury  contained  In  Its  debt  against  talm, 
and  in  wbich  they  agreed  npon  the  price 
to  be  paid  by  the  association  for  appellee's 
stock  In  it,  and  allowed  aa  a  credit  upon 
hli  debt,  was  a  meeting  of  the  minds  of 
parties  competent  to  contract  about  those 
matters.  Tlie  controversy  existing  between 
them  and  the  problematical  value  of  the 
atock  were  sufBdent  consideration  to  sup- 
port the  agreement.  It  was  a  contract  in 
erery  essential.  It  was  such  a  contract  that, 
had  the  value  of  the  stock  of  ai^iellees  been 
greater  than  was  allowed  in  this  settlement, 
he  would  have  been  compelled  to  accept  the 
settlement  and  to  have  specifically  performed 
It  AasoclatloD  v.  Florence  (Ky.)  66  S.  W. 
207. 

Time  was  not  of  the  essence  of  this  con- 
tract. Apprise  had  the  right  to  comply 
withio  a  reasonable  time.  The  contract  har- 
Isg  b«en  fairly  entered  into,  fully  under- 
stood, and  mutually  binding  upon  the  par- 
ties,  it  was  not  within  the  power  of  one  ot 
them  to  revoke  it,  or  to  affect  its  validity  by 
his  nbsequent  assignment  of  his  estate  for 
the  benefit  of  creditors.  Such  should  have 
been  the  Judgment  of  the  court  Instead, 
the  court  treated  the  settlement  as  having 
been  revoked  by  appellee's  failure  to  comply 
vith  it  before  the  assignment.  The  court, 
however,  credited  the  debt  by  the  book  value 
of  appellee's  stock,  $318.  It  also  credited 
the  debt  by  a  supposed  error  in  interest 
amounting  to  some  930,  leaving  a  balance 
due  of  $800,  for  which  It  rendered  Judgment 
against  appellee,  and  decreed  the  sale  of  the 
mortgaged  property  to  satisfy  it  This  was 
error.  But  It  was  error  in  this  case  preju- 
dicial to  appellee,  and  not  to  appellant:  for 
anxllee  owed  only  $278,  with  legal  interest 
from  February  18,  1887.  Appellee  has  not 
prayed  a  eroas  appeal.  Appellant  having  re- 
coTered  more  than  it  was  entitled  to,  will 
not  be  heard  to  complain  of  the  judgment 

The  Judgment  of  the  circuit  court  Is  there- 
fore affirmed. 


BOBINSON  &  00.  V.  HILUt 

(0»ut  of  App«als  of  Kentucky.    Feb.  IS, 
1902.) 

PliBADIKO— mCOMSISTBNT    DEPBVSB8— HARM- 
IiBSa  ERROR. 

1.  In  sn  action  on  several  promlsaory  notes 
KiTen  for  the  difference  in  an  exchange  of  eo- 
Ppes,  in  which  defendant  bj  hie  answer  plead- 
ed a  breach  of  warranty,  and  also  a  settlement 
Vf  which  it  was  agre^  that  plaintiffs  sbonld 
take  back  their  engine  and  ship  to  defendant 
his  old  one,  cancel  the  notes  sued  on,  and  pay 
wfeudant  what  be  had  paid  out  for  freight, 
the  defenses  were  not  inconsistent,  and  the 
OMirt  properly  refased  to  require  defendant  to 
elect 

2.  It  being  evident  that  the  judgment  was 
rased  esclasively  upon  the  defense  of  settle- 

'Rcportid  br  Edward  W.  Hlnei,  Esq.,  ot  tii*  Frank- 
wt  tar,  aaa  totmutij  state  raporur. 


ment  errors  referring  erdnsively  to  the  breach 
of  warranty  were  harmless. 

Appeal  from  circuit  court,  Hardin  county. 
"Not  to  be  ofHclally  reported." 
Action  by  Robinson  &  Co.  against  O.  M. 
Hill  on  several  promissory  notes.    Judgment 
for  defendant,   and  plalntUI  appeals.    Af- 
firmed. 

S.  H.  Busb,  for  appellant  Sprigg  &  Ohelf, 
tat  appellee. 

BURNAM,  J.  The  appellant  In  tills  ac- 
tion sought  to  recover  a  Judgment  against 
the  appellee  on  three  notes  executed  by  him, 
amounting  to  $625,  which  were  given  as  boot 
in  exchange  of  an  old  Oaar-Scott  traction 
engine,  valued  at  $876,  for  a  16  horse  power 
Peerieas  traction  engine,  valued  at  $l,OO0i 
The  appellee  answered  in  two  paragraphs. 
In  the  first  he  admits  that  be  executed  the 
notes  sued  <hi,  but  alleges  that  plaintiff  war- 
ranted the  engine  for  which  they  were  exe- 
cuted to  be  well  made,  ot  good  material,  and, 
with  proper  management,  to  do  as  much 
work  as  any  other  of  similar  size  made  for 
the  same  purpose,  and  that  as  a  matter  of 
fact  it  was  not  made  of  good  material,  and 
did  not  have  the  power  that  It  was  rated  at 
in  the  CMitract  of  sale,  and  did  not  come  up 
to  the  warranty  In  this  and  many  other  re- 
spects. In  the  second  paragraph  he  says 
that  be  notified  appellant  within  10  days 
after  he  took  possession  of  the  engine,  of 
these  Impwfections,  and  demanded  that  It 
should  make  good  Its  warranty;  and  that 
tho-eupon  the  treasurer  of  plaintiff  com^ 
pany,  and  one  of  the  firm,  came  to  see  him, 
and  made  a  contract  with  him  in  lieu  of 
the  old  one,  and  in  settlement  of  all  their 
differences,  by  which  it  was  agreed  that 
plaintiff  should  take  back  its  engine,  and 
ship  back  to  him  his  old  one,  cancel  the 
note  sued  on,  and  pay  him'  $67,  which  be 
had  paid  out  for  freight:  and  he  pleads  this 
settlement  as  a  bar  to  the  suit,  and  asks 
that  plaintiff  be  compelled  to  comply  with 
Ills  contract  and  deliver  to  him  bis  old  en- 
gine, and  for  a  Judgment  for  $67,  the  amount 
of  bis  freight  The  plaintiff  denied  the  al- 
leged breach  of  warranty,  and  also  the  set- 
tlement relied  on  in  the  second  paragraph  of 
the  answer.  Upon  the  trial  before  a  Jury, 
the  testimony  upon  both  grounds  of  defense 
was  c(»ifilcting.  The  Jury  returned  the  fol- 
lowing verdict:  "We,  the  jury,  find  for  the 
defendant,  allowing  him  for  his  old  engine 
$176.00;  also  allowing  him  for  freight  paid 
out  $67.00;  and  cancelling  his  three  notes,  ag- 
gregating $626.00.  The  plaintiff  to  take  back 
the  engine  as  it  sets,  and  the  defendant  to 
take  care  of  it  until  plaintiff  can  remove 
same."  And  Judgment  was  rendered  pur- 
suant to  the  verdict  and  plaintiff  appeals. 

Tbe  chief  ground  relied  on  for  reversal  Is 
that  the  lower  court  erred  In  refusing  to  re- 
quire the  appellee  to  elect  which  cause  of 
action  he  would  rely  on,— the  breach  of  war- 
ranty set  out  in  the  first  paragraph  of  Us    C 
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answer,  or  the  compromise  of  It  In  the  sec- 
ond. It  Is  very  earnestly  Insisted  that  these 
grounds  of  defense  are  Inconsistent,  under 
subsection  4  of  section  113  of  the  Oivll  Code 
of  Practice.  It  has  been  held  by  this  court 
that,  In  an  action  for  negligence  against  a 
railroad  company,  the  defendant  had  a  right, 
under  the  Code,  to  traverse  the  petition, 
and  plead  contributory  negligence  and  a 
compromise  (see  Jones  v.  Hallway  Co.,  82 
Ky.  610;  Buford  v.  Railway  Co.,  82  Ky. 
286);  and  that  pleas  of  non  est  factum  and 
no  consideration  were  not  inconsistent  (see 
Smith  T.  Doberty  [Ky.]  60  S.  W.  380).  In 
the  latter  case  the  court  quoted  and  approv- 
ed-the  following  rule  for  determining  wheth- 
er pleas  were  Inconsistent  or  not:  "Two  or 
more  pleas  may  be  made  If  all  may  be 
shown  to  be  true,  and  are  Inconsistent  only 
when  the  proving  of  one  necessarily  dis- 
proves the  other."  Applying  this  rule  to  the 
facts  of  this  case,  the  pleas  are  not  incon- 
sistent, and  the  court  did  not  eir  in  over- 
ruling the  motion  to  elect. 

A  number  of  alleged  errors  In  the  admis- 
sion of  testimony  and  in  the  Instrnctions 
given  to  the  Jury  are  relied  on.  But  it  is 
evident  that  the  judgment  was  based  exclu- 
sively upon  the  defense  relied  on  in  the 
second  paragraph  of  the  answer;  and  as 
to  this  defense  there  was  ample  testimony 
to  support  the  verdict,  and  there  was  no 
error  in  the  Instructions  given  the  Jury.  It 
Is  therefore  unnecessary  for  us  to  consider 
alleged  errors  which  refer  exclusively  to 
the  breach  of  warranty  relied  on  in  the 
first  paragraph  of  the  answer. 

Judgment  affirmed. 


OARTBR  et  aL  V.  CARTER  et  al.» 

(Court  of  Appeals  of  Kentucky.    Feb.  13, 

1902.) 

JXTOICIAt.  SALES— RBPUSAli  TO  OIVll  PUR- 
CHASED TIME  TO  EXECUTE  BOND. 
Where  the  accepted  bidder  at  a  decretal 
■ale  had  been  warned  before  the  sale  to  have 
his  securities  ready,  and  to  be  prepared  to  exe- 
cute bond  promptly,  the  commissioner  did  not 
err  in  refusing  to  give  him  "a  day  or  two," 
as  requested  by  him,  to  look  around  to  see  if 
be  could  execute  bond,  and  in  proceeding  at 
once  to  resell  the  property,  the  commissioner 
knowing  him  to  be  insolvent,  and  having  no 
assurance  that  he  could  give  bond.  Beside^ 
as  the  purchaser  and  the  chancellor  offered 
him  the  privilege,  before  the  sale  was  con- 
firmed, of  giving  bond  and  tailing  the  property 
at  his  bid,  which  he  failed  to  do,  he  was  not 
prejudiced. 

Appeal  from  circuit  court,  Crittenden  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Bertha  Carter  and  others  against 
T.  H.  Carter  and  others.  Judgment  for 
plaintiffs.  Exceptions  by  T.  H.  Carter  and 
others  to  commissioner's  report  of  sale  of 
land.  Judgment  overruling  exceptions,  and 
they  appeaL    Affirmed. 

'Raportad  by  Edward  W.  Hlnei,  Baa.,  of  tha  Frank- 
tort  bar,  and  {ormerly  stata  reportar. 


A.  0.  Moore  and  Jas.  A.  &  John  A.  Moore. 
for  appellants.  James  &  James,  for  appel- 
lees. 

BURNAM,  J.  AppeUants  ask  a  reversal 
of  the  Judgment  of  the  Crittenden  circuit 
court  overruling  exceptions  to  the  confirma- 
tion of  the  report  of  the  sale  of  a  large  tract 
of  land  described  in  the  Judgment  of  the 
court  rendered  at  its  June  term,  1900,  and 
made  part  of  the  record  of  this  appeal.  The 
grounds  upon  which  a  reversal  is  asked  are 
—First,  that,  after  having  Imocked  off  the 
land  to  T.  H.  Carter  at  the  price  of  $11,200, 
the  commissioner  who  made  the  sale  refused 
to  allow  him  a  reasonable  time  or  opportuni- 
ty to  execute  bond  therefor,  and  arbitrarily 
sold  the  property  to  J.  H.  Moss,  who  had 
Just  bid  $11,150;  second,  that  the  commis- 
sioner erred  in  not  offering  to  sell  less  than 
the  whole  tract  to  pay  the  Judgments;  third, 
that  the  price  for  which  the  land  was  sold 
was  so  inadequate  as  to  import  fraud..  The 
real  estate  adjudged  to  be  sold  consisted 
of  a  tract  of  about  876  acres  of  land,  and  the 
Judgment  directed  that  it  should  be  subdivid- 
ed into  six  parts,  and  that  the  parts  should 
be  offered  separately,  and  then  the  entire 
tract  as  a  whole,  and  that  it  should  t»e  sold 
in  the  manner  which  realised  the  largest 
amount  of  money.  In  conformity  with  this 
provision  of  the  Judgment,  the  land  was  sub- 
divided into  six  parts,  and  the  aggregate 
amount  bid  on  them  when  offered  in  this 
way  was  $10,325;  when  offered  as  a  whole^ 
$11,150  was  bid. 

We  will  consider  the  grounds  relied  on 
for  reversal  separately.  First,  the  master 
commissioner  who  made  the  sale  testifies 
that  on  the  morning  of  the  sale  be  bad  a 
conversation  with  the  appellant  T.  H.  Car- 
ter, who  was  one  of  the  defendants,  and 
who  resided  upon  the  tract  of  land,  in  which 
he  notified  him  that,  If  he  intended  to  bid 
for  the  property,  he  must  be  prepared  to  ex- 
ecute the  bond  promptly,  and  that  the  day 
before  the  sale  another  of  the  defendants 
offered  him  $50  not  to  make  the  sale  on  the 
day  on  which  it  was  advertised;  that  Imme- 
diately after  the  land  was  knocked  off  to 
T.  H.  Carter  at  the  price  of  $11,200  he  asked 
him  if  be  was  prepared  to  execute  the  bond; 
that  he  answered  that  be  was  not;  that  he 
did  not  know  whether  be  could  do  so  that 
evening,  but  that  be  thought  he  couki  in  a 
day  or  two.  If  he  was  given  that  length  of 
time;  that  knowing  that  Carter  was  insol- 
vent, and  not  believing  that  he  could  execute 
the  bond  at  all,  he  Immediately  began  to 
cry  the  sale  again,  starting  with  the  next 
lowest  bid  of  $11,150;  and  that  the  land  was 
Imocked  off  at  that  bid  to  J.  H.  Moss.  It 
also  appears  that,  after  the  ezcepttons  were 
filed.  Moss,  the  purchaser,  offered  to  give 
up  his  purchase  to  appellant  and  allow  him 
to  have  it,  if  be  would  execute  I>ond  thertfor 
and  relieve  him,  and  that  during  the  trial 
of  the  exceptions,   before  they   were  over- 
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ruled,  the  drcnlt  Judge  noOfled  appellant, 
with  the  consent  of  the  purchaser,  that.  If 
he  would  execute  bond  In  conformity  with 
the  judgment,  Moss,  the  purchaser,  was  will- 
ing for  him  to  have  the  property.  AU  these 
facts  are  admitted  by  Carter,  who  In  addi- 
tion thereto  testifies  that  he  never  tried  to 
execute  a  bond.  While  a  commissioner  has 
no  right  to  refuse  to  accept  a  bid,  and  it  is 
his  duty  to  allow  the  purchaser  a  reasonable 
time  to  execute  the  bond,  he  must,  of  neces- 
sity, be  the  Judge  of  what  time  he  will  give, 
and  this  depends  in  a  large  degree  upon  the 
probability  of  the  purchaser  being  able  to 
make  a  bond.  In  this  case  appellant  was 
warned  before  the  sale  to  have  his  securities 
ready,  and  to  be  prepared  promptly  to  ex- 
ecute the  bond.  This  he  failed  to  do,  and, 
as  he  admits  that  he  was  Insolvent  the  com- 
missioner did  not  err  In  refusing  to  give  him 
the  time  requested  to  look  around  to  see  If 
he  could  execute  the  bond,  as  he  had  no 
reasonable  assurance  that  this  could  be  done. 
Besides,  he  was  not  prejudiced  in  any  way, 
as  both  the  purchaser  and  the  circuit  Judge 
offered  him  the  privilege  of  giving  bond  and 
taking  the  property  at  his  bid  before  the 
sale  was  confirmed,  and,  as  he  failed  to  do 
this,  he  has  no  ground  of  complaint. 

The  next  ground  of  complaint  Is  equally 
untenable,  as  the  land  was  sold  by  the  com- 
missioner In  strict  conformity  with  the  pro- 
visions of  the  judgment,  and,  even  if  It  be 
conceded  that  the  land  brought  less  than  Its 
real  value,  that  would  not  be  sufficient  cause 
for  setting  aside  the  sale.  But  we  are  by  no 
means  satisfied  by  the  testimony  that  It 
would  bring  more  at  another  sale.  The  will- 
ingness of  the  purchaser  to  surrender  his 
bargain,  and  the  failure  of  appellant  to  find 
a  purchaser  when  Invited  to  do  so  by  both 
the  chancellor  and  the  purchaser,  are  more 
potent  arguments  than  mere  expression  of 
opinion  by  parties  as  to  its  value  who  Indi- 
cate no  disposition  to  bny  the  property.  Up- 
on the  whole  case,  we  think  there  Is  no 
ground  for  reversal. 

Judgment  affirmed. 


NOEL.  T.  GAINES  et  al.i 

(Court  of  Appeals  of  Kentucky.    Feb.  18, 
1902.) 

HUSBAND  AND  WIPE— FRAUDULENT  CONVET- 
ANCB— RIGHTS  OF  CREDITORS. 
Though  property  purchased  by  a  debtor, 
and  conveyed  to  his  wife  after  he  became  In- 
solvent, was  paid  for  by  him  out  of  Iiis  own 
roeauo,  yet  as  the  wife  at  the  time  placed  in 
his  hands  several  notes,  which  represented  the 
proceeds  of  gifts  which  he  had  made  to  her 
while  he  was  solvent,  and  out  of  these  notes 
be  afterwards  reimbursed  himself,  as  was  in- 
tended, the  transaction  was  not  frandnlent, 
even  as  to  the  surety  in  a  note  the  proceeds  of 
which  were  partly  used  by  the  husband  in 
paying  for  the  property. 

■Raportad  br  Edward  W.  Illnei,  E:iq.,o(  th«  Frank- 
fort bar,  and  (ormarlr  itat*  reporter. 
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Api)eal  from  circuit  court,  Franklin  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  John  O.  Noel  against  John  W. 
Oaines  and  wife  to  set  aside  a  conveyance 
as  fraudulent  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

D.  W.  Lindsay  and  John  W.  Rodman,  for 
appellant  Jas.  A.  Violett  and  Frank  Cbinn, 
for  appellees. 

BDRNAM,  J.  The  appellant  John  C. 
Noel,  brought  this  suit  In  December,  1896, 
seeking  to  subject  a  house  and  lot  which  had 
been  conveyed  by  J.  M.  Wakefield  to  the 
appellee  Bettle  Oaines  In  May,  1893,  to  the 
payment  of  certain  alleged  Indebtedness  due 
by  John  W.  Oaines.  He  says  that  on  the 
8th  of  May,  1893,  he  became  surety  for  him 
upon  a  note  for  $4,750  to  the  State  National 
Bank;  that  this  debt  was  renewed,  and  par- 
tial payments  made  thereon,  resulting  In  a 
note  for  $2,984.28,  which  he  was  compelled 
to  pay  as  surety  In  December,  1896;  that  in 
July,  1894,  he  and  John  B.  Oaines  became 
sureties  for  John  W.  Gaines  to  the  same 
bank  upon  a  note  for  $4,000,  which  was  re- 
newed several  times,  and  he  was  finally 
compelled  to  pay  It  as  surety;  that  in  May, 
1893,  after  the  execution  of  the  note  to  the 
bank,  J.  W.  Gaines  purchased  a  house  and 
lot  In  Broadway  street  In  the  city  of  Frank- 
fort, from  J.  M.  Wakefield,  at  the  price  of 
$6,000,  and  pald'$4,CS00  of  the  purchase  mon- 
ey out  of  the  proceeds  realized  by  the  dis- 
count of  the  Identical  note  signed  by  blm'  as 
security  on  the  8th  of  May,  1893,  and  had 
the  title  taken  to  his  wife,  Bettle  Gaines, 
without  valuable  consideration,  In  fraud  of 
his  rights  as  a  creditor.  The  defendant  In 
her  original  and  amended  answer  denies  the 
alleged  fraudulent  Intent  in  the  purchase 
and  conveyance  of  the  bouse  and  lot  from 
Wakefield,  or  that  the  purchase  money  or 
any  part  thereof  was  paid  by  her  husband, 
John  W.  Gaines.  On  the  contrary,  she  al- 
leges that,  while  her  husband  acted  as  her 
agent  in  the  negotiations  which  led  up  to 
the  purchase  of  the  property  from  Wake- 
field, she  placed  In  his  hands  notes  aggre- 
gating about  $6,000,  for  the  purpose  and 
with  direction  to  use  them  In  the  purchase 
of  the  house  and  lot  and  that,  while  it  was 
true  that  a  part  of  the  proceeds  of  the  note 
borrowed  from  the  State  Bank  was  used  by 
him  In  the  payment  of  the  property,  he  had 
In  his  possession  the  notes  which  she  had 
placed  in  his  hands  for  the  purpose,  and 
which  he  subsequently  collected  and  used 
to  reimburse  himself  for  the  moneys  so  ad- 
vanced by  him,  and  denied  plaintiff's  right 
to  subject  the  property  or  any  part  of  it  to 
the  debt  sued  for.  Appellant,  by  reply,  de- 
nied that  John  W.  Gaines  acted  In  the  pur- 
chase of  the  property  only  as  the  agent  of 
his  wife,  or  that  she  furnished  the  means 
with  which  to  pay  for  the  property,  or  that 
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8be  had  any  means  to  furnleh.  The  proof 
establishes  that  (3,000  of  the  money  bor- 
rowed on  the  note,  dated  May  8,  1893,  was 
used  by  J.  W.  Gaines  In  payment  of  a  lien 
note  executed  by  Wakefield  to  one  Bush  as 
a  part  of  the  purchase  price  of  the  property 
which  had  been  assigned  by  Bush  to  the 
Bank  of  Kentucky,  and  which  was  a  lien 
upon  the  property,  and  that  $1,500  of  the 
money  was  used  to  pay  off  other  notes  due 
the  same  bank  by  Wakefield  which  wore 
Hens  upon  the  property,  and  that  the  re- 
maining $1,600  was  applied  to  the  paymwnt 
of  a  note  which  bad  been  paid  by  J.  W. 
Gaines  as  security  for  Wakefield,  and  theee 
Hens  upon  the  property  were  sobsequeatly 
released.  And  the  appellant,  J.  O.  Noel,  tes- 
tifies that  at  the  time  he  signed  the  note  of 
May  8,  1893,  Gaines  Informed  him  that  be 
Intended  to  use  the  money  to  pay  for  the 
Wakefield  property,  which  he  bad  purchased 
In  order  to  collect  the  $1,600  which  he  had 
been  compelled  to  pay  as  Wakefield's  secu- 
rity, and  that  he  did  not  know  for  several 
years  after  the  transaction  that  the  title  to 
the  property  had  been  taken  to  the  appellee 
Mrs.  Gaines.  Mrs.  Galaes,  on  the  other 
luind,  testifies  that  In  October,  1882,  she 
sold  and  conveyed  a  boose  and  lot  owned  by 
her  In  Bellpolnt  to  one  McCloy  for  $3,000, 
and  that  she  accepted  payment  there  for  a 
laud  note  for  $2,000  on  W.  B.  I.uckett,  bear- 
ing interest  from  Its  date,  for  the  first  pay- 
ment, and  took  two  notes  on  Mrs.  McCiey, 
each  for  $500,  due  la  one  and  two  years 
thereafter,  with  a  Uen  upon  the  house  for 
the  last  payment:  that  at  this  time  she 
was  the  owner  and  in  possessdon  of  a  land 
note  which  had  been  given  by  Milton  Arnold 
to  her  husband  for  $1,000,  and  of  the  notes 
on  Wakefield  for  $1,500;  that  she  disposed 
of  her  Bellpolnt  residence  with  the  Inten- 
tion of  buying  a  home  In  Frankfort,  and 
that  about  the  1st  of  May,  1883,  she  con- 
cluded to  purchase  the  Wakefield  property, 
and  that  for  this  purpose  she  delivered  to 
her  husband  the  various  notes  under  an 
agreement  that  he  was  to  use  them  or  their 
proceeds  In  the  purchase;  that  the  property 
had  been  bought  for  ber  before  the  8th  day 
of  May,  18&3,  but  the  transaction  was  not 
actually  concluded  by  the  execution  of  a 
deed  until  that  day,  and  that  she  had  occu- 
pied, controlled,  and  claimed  the  property 
ever  since;  that  before  the  purchase  she 
consulted  her  brother  J.  C.  Noel  as  to  the 
advisability  of  buying  the  property,  and  that 
he  said  to  her  that  it  would  be  better  for 
her  to  put  her  money  In  farming  land,  and 
that  be  understood  that  the  deed  was  to  be 
taken  to  her.  She  was  subjected  to  a  very 
rigid  cross-examination  as  to  the  source  of 
her  title  to  these  notes,  and  in  explanation 
thereof  said  that  from  1879  to  1881  she  kept 
a  boarding  house,  and  tliat,  with  her  hus- 
band's consent,  she  collected  the  money  paid 
by  the  boarders,  he  paying  all  the  expenses 
•f  the  house,  and  that  in  this  way  she  ae- 


cumulated  $1,000,  which  she  loaned  to  her 
husband,  and  which  was  used  In  the  pur- 
chase of  a  tract  of  land,  which  be  subse- 
quently sold  to  Milton  Arnold,  and  that 
when  the  land  was  sold  ber  husband  turned 
over  to  her  the  note  of  $1,000  executed  there- 
for by  Arnold.  She  further  testifies  that 
her  husband  bought  and  paid  for  the  Bell- 
point  residence  In  1886,  and  had  It  deeded  to 
her,  and  that  she  occupied  It  until  the  fall 
of  1892;  that  during  this  period  she  kept 
boarders,  and,  under  a  similar  agreement 
with  ber  husband,  accumulated  $1,200,  which 
she  advanced  to  take  up  the  Wakefield 
notes  of  $1,500,  on  which  ber  husband  was 
bound  as  security,  which  he  turned  over  to 
her,  and  that  she  subsequently  paid  the  bal- 
ance of  $300  to  him.  Mrs.  Gaines  is  fully 
corroborated  by  her  son  Noel,  who  testifies 
that  she  kept  the  notes  claimed  by  her  in 
bis  safe  from'  the  time  she  sold  her  Bellpolnt 
property.  In  the  fall  of  1882,  until  they  were 
withdrawn  by  her  and  delivered  to  her  hus- 
band, about  the  1st  of  May,  1883,  to  be 
used  by  him  in  the  purchase  of  the  property 
In  controversy.  H.&C  daughter  Mary  also 
testifies  to  her  mother's  possession  of  these 
notes,  and  their  delivery  to  ber  father  to  tw 
used  In  buying  the  Wakefield  property,  and 
that  this  purchase  was  hastened  by  ber 
anxiety  for  the  family  to  quit  boarding,  and 
buy  a  home  of  their  own.  It  is  etosrly 
shown  that  during  this  period,  and  for  some 
time  thereafter,  John  W.  Galaes  was  a 
thrifty  and  successful  business  man,  with 
good  credit  and  owning  unincumbered  ^op- 
erty  worth  in  the  neighborhood  of  $20;000. 
About  the  1st  of  March,  1884,  he  became  In- 
terested ^n  the  manufacture  of  spokes,  using 
convict  labor  for  this  purpose,  and  he  put 
into  the  business  a  large  amount  of  money, 
a  great  deal  of  which  was  borrowed  from 
banks,  with  the  appellant,  3.  C.  Noel,  as  his 
security.  This  venture  proved  unfortnnate, 
and  In  December,  1805,  the  greater  part  of 
his  stock  and  machinery  was  destroyed  by 
fire,  and  shortly  afterwards  he  was  com- 
pelled to  make  an  assignment.  Shortly  aft- 
er the  purchase  of  the  property  from  Wake- 
field, suits  were  instituted  In  the  name  of  J. 
W.  Gaines  and  wife  to  collect  the  notes  on 
Luckett  and  Mrs.  McCloy,  and  the  proceeds 
of  the  liuckett  note,  amounting  to  about 
$2,000,  were  applied  by  Gaines  as  a  credit 
upon  the  $4,750  note,  dated  the  8th  of  May. 
1803.  He  also  collected  the  McOloy  and  Ar- 
nold Botes,  and  appropriated  them  to  hlf< 
own  use.  There  Is  no  testimony  conducing 
to  show  that  either  Gaines  or  his  wife  were 
actuated  by  any  Improper  motive  in  the  pur- 
chase of  the  Wakefield  property.  The  main 
fact  in  Inducing  them  to  purchase  that  prop- 
erty was  the  desire  to  secure  the  $1,500  notes 
due  them  by  Wakefield.  Whilst  Gaines  was 
under  no  legal  obligation  to  permit  his  wife 
to  appropriate  to  her  own  use  the  moneys 
paid  to  her  by  the  boarders,  or  to  have  pur- 
chased and  had  conveyed^foi^bf^  the  Beli- 
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point  property,  there  was  Bothing  wrong  or 
Illegal  in  ancta  an  agreement,  as  there  Is  no 
clalnr  that  any  creditor  was  prejndlced 
thereby.  In  fact.  It  afflrmatlrely  appean 
that  at  this  dme  he  had  no  creditors,  and  It 
was  certainly  a  very  good  scheme  to  encour- 
age Industry  and  economy  on  the  part  of 
the  wife,  and  to  Interest  her  In  aecumnUtlng 
and  saving  money  for  the  porebase  of  a 
home.  The  fact  that  Oalnes  did  not  acta- 
ally  use  the  notes  which  had  been  tamed 
over  to  him  by  his  wife  la  the  purchase  of 
the  property,  but  preferred  to  appropriate 
them  to  his  own  use,  and  to  use  his  own 
money  In  the  purchase  of  the  property,  does 
not  affect  the  rights  of  his  wife  to  the  prop- 
erty. 

We  are  of  the  opinion  that  the  evidence 
falls  to  show  that  the  Wakefield  property 
was  a  gift  from  the  hnsband  to  the  wife, 
and  therefore  void  as  to  existing  liabilities, 
under  section  1907,  Ky.  St 

For  reasons  Indicated,  the  judgment  ia 
affirmed. 


FRANK   FEHR   BREWING   00.   r.   MUL- 

UCAN  et  aLi 

(Conrt  of  Appeals  of  Kentucky.    Feb.  U, 

1902.) 

PIUNCIPAI.AND  SDRETT-CONCEALXBNT  mOII 
STIHBTY  OF  PEINCIPAL'S  8HOETAOK. 

1.  Where  one  of  the  sureties,  in  a  bond  exe- 
cuted by  M.  for  the  faithful  performance  of 
his  dnties  under  a  oontract  to  sell  beer  for 
plaintiff  and  account  for  the  proceeds,  in- 
qaired  of  plaintiff,  by  letter,  whether  M., 
whose  duty  It  was  under  the  oontract  to  pay 
for  all  hew  sold  within  80  days  after  deUvery, 
was  kewisg  his  accounts  square,  and  plaintiff 
replied  that  M.  then  owed  only  for  last  ship- 
ment and  a  shipment  gone  forward  that  day, 
giving  amount  ot  each,  and  added:  "The 
above  is  statement  In  fn)l  to  date,  and  we  feel 
that  everything  is  O.  K.,"^the  fact  being  that 
M.  had  about  a  month  before  that  time  fallen 
behind  iia  a  large  sum,  which  he  had  secured 
by  the  assignment  of  a  life  insurance  policy, — 
tlie  sureties  were  released  by  the  concealment 
of  that  fact. 

2.  A  stipniation  In  the  contract  that  plaintiff 
was  to  have  the  exdusive  ri^t  to  determine 
the  amount  of  credit  that  shoald  be  extended 
to  M.  was  not  intended  to  modify  a  previous 
stipulation  requiring  payment  at  the  end  of 
erery  30  days,  but  even  if  It  was  so  intended 
it  was  the  duty  of  plaintiff,  In  answering  the 
surety's  letter,  not  to  conceal  the  facts. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  ofBclally  reported." 

Action  by  Frank  B^ehr  Brewing  Oompany 
against  J.  8.  Mulllcan  and  J.  A.  Lyddane  on 
a  bond.  Judgment  tor  defendants,  and 
plaintiff  appeals.    Affirmed. 

Blrkhead  ft  Clements,  for  appellant 
Walker  ft  Slack,  for  appellees. 

HOB80N,  3.  This  was  an  ordinary  action 
bitraght  by  appellant  against  appellees  on  a 
bond  signed  t^  them  as  sureties  for  L.  T. 
Mulllcan.    The  case  was   tried   before   tibe 

■  Reported  br  Sdirard  W.  HInea,  Eb<i.,  of  tht  Frank- 
fort bar,  snd  tonaerlj  itato  rtporter. 


court,  Trtio  filed  the  following  findings  of 
fact:  "The  court  finds  from  the  record  and 
evidence  In  this  action  that  on  the  12th  of 
Jtdy,  1808,  the  plabitlff  entered  into  a  con- 
tract with  Ia.  T.  Mulllcan  to  fnmteh  beer  at 
a  stipulated  price,  etc.,  which  he  was  to 
8^  and  account  for.  He,  among  other 
tilings,  was  to  pay  for  all  beer  sold  at  the 
prices  stipulated  thirty  days  after  ddlvery, 
and  sooner  If  the  relations  between  them 
shoald  terminate.  The  cootract  contained  di- 
vers other  stipulations,  and  the  defendants, 
J.  S.  Mulllcan  and  J.  A.  Lyddane.  became 
the  sureties  of  Ia  T.  Mulllcan  for  the  faith- 
ful porformance  of  his  oontract.  I  find  from 
the  evidence  that  L>.  T.  Mulllcan  failed  from 
the  very  beginning  of  his  c»ntx«ct  to  pay  aa 
stipulated,  and  proceeded  to  violate  tliat  part 
of  hts  undertaking  to  pay  for  ail  beer  sold 
him  at  the  end  of  thirty  days;  and  that  <m 
the  17tb  of  November,  1888,  fonr  months  aft- 
er entering  Into  the  contract,  he  had  fallen 
behind  in  the  sum  of  $1,061.36,  and  that 
plaintiff,  wltfaont  notification  to  the  surettea 
fif  L.  T.  Mulllcan,  entered  Into  an  arrange- 
ment wltb  him  by  whIA  he  obtained  from 
him  a  nearly  paid  up  life  poMcy  toe  $3,000, 
and  entered  Into  a  writing,  a  copy  of  which 
la  filed  with  the  answer  of  i.  8.  Mulllcan  and 
J.  A.  Lyddane.  I  find  from  the  evidence 
that  as  part  inducement  to  t^ls  contract  of 
November  17fh  and  the  txwutet  of  the  policy 
plaintiff  agreed  with  L.  T.  MulHenn  that  hia 
sureties  were  to  be  released  from  farther 
liability.  I  find  that  on  the  28th  day  of 
December,  J.  A.  Lyddane,  becoming  uneasy, 
wrote  plaintiff  for  Informattan  as  to  bo>w  L. 
T.  Mulllcan  was  getting  on  with  them;  and 
on  the  next  day,  the  29th  of  Decenter,  re- 
c^ved  an  answer  from  plaintiff  that  he  was 
O.  K.,  making  no  reference  to  hia  previous  tai- 
debtedness,  and  disclosing  nothing  of  the 
transaction  of  November  17th."  On  tbeae 
facts  the  court  foond,  as  a  matter  of  law, 
tbat  the  sureties  were  released  by  the  con- 
cealment on  the  part  of  plaintiff  «(  the  de- 
fault of  the  principal,  although  he  had  ar- 
ranged and  paid  out  of  fats  own  means,  on 
the  ground,  as  stated  by  the  court,  that  they 
would  not  Ukely  "have  continued  on  his  bond, 
or  been  willing  to  any  farther  risk  after  No- 
vember 17th,  had  they  known  of  the  large 
sam  In  which  the  principal  had  fallen  be- 
hind, and  a  dl8closiu*e  became  a  positive  du- 
ty when  Lorddane  wrote  to  Inquire."  The 
letters  on  which  this  finding  Is  based  are  as 
follows: 

"Owensboro,  Ky.,  Dec.  28th,  1808.  Frank 
Febr  Brewing  Co.,  Louisville,  Ky.— Gentle- 
men: I  write  you  confidentially  to  Inquire 
whether  L.  T.  Mulltcan  Is  keeping  his  ac> 
connts  square  with  you.  I  am  on  his  bond 
to  your  company,  and  have  a  right  to  aric 
this  information.  Please  send  me  a  state- 
ment of  his  accounts,  so  that  I  may  be  ad- 
vised as  to  his  standing  with  yoa  IUb  let- 
ter Is  confidential  between  your  company  and 
me,  and  by  furnishing  me  the  information  0^ 
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sired  you  will  greatly  oblige.  Tours  truly, 
J.  A.  Lyddane." 

"Louisville,  Ky.,  Dec.  29th,  1898.  Mr.  J. 
A.  Lyddane,  Owensboro,  Ky.— Dear  Sir:  Re- 
lying to  yours  of  the  2Sth  Instant,  beg  to 
state  that  at  the  present  writing  Mr.  L.  T. 
Mulllcan  owes  us  only  for  last  shipment, 
which  amounts  to  f281.50,  and  shipment  gone 
forward  to-day,  amounting  to  $167.00.  The 
above  Is  statement  in  full  to  date,  and  we 
feel  that  everything  is  O.  K.  Yours  truly, 
Frank  Fehr  Brewing  Co.,  by  G.  W.  Kremer, 
Treas." 

Lyddane  showed  this  letter  to  bis  co-sure- 
ty and  they  both  testify  that  they  were  mis- 
led by  It,  and  Induced  to  take  no  steps  to 
protect  themselves,  supposing  that  the  prln- 
'Clpal  was  faithfully  performing  his  contract 
It  is  insisted  for  appellant  that  the  letter 
showed  on  Its  face  that  the  principal  was  in 
debt  to  It  in  the  sum  of  $458.60,  and  that 
-at  the  termination  of  the  agency  the  indebt- 
edness was  only  $632..S4;  that  the  principal 
Itad  then  the  same  ivoperty  as  in  December; 
and  that  in  fact  the  prior  indebtedness  had 
been  settled,  and  there  was  no  misrepresenta- 
tion. But  the  fact  is  appellant  concealed 
from  the  sureties  the  large  amount  that  the 
principal  had  fallen  behind,— a  fact  sufficient 
to  show  that  be  had  violated  his  contract, 
and  to  Induce  them  to  take  steps  to  protect 
themselves.  Had  they  known  that  the  prin- 
cipal had  not  made  his  monthly  payments, 
but  had  used  the  money,  and  had  covered  the 
deficiency  by  an  assignment  of  his  life  policy. 
It  is  but  reasonable  that  they  would  be  un- 
willing to  remain  longer  on  his  bond,  when 
they  were  already  uneasy  from  Information 
they  bad  received  that  his  habits  were  not 
good.  In  Story,  Eq.  Jur.  §  S24,  it  is  said: 
"The  contract  of  suretyship  imports  entire 
good  faith  and  confidence  between  the  parties 
In  regard  to  the  whole  transaction.  Any  con- 
cealment of  material  facts,  or  any  express  or 
Implied  misrepresentation  of  facts,  or  any  un- 
due advantage  taken  of  the  surety  by  the 
creditor,  either  by  surprise  or  by  withhold- 
ing proper  information,  will  undoubtedly  fur- 
nish sufficient  gn^ound  to  invalidate  the  con- 
tract." These  principles  were  followed  by 
this  court  in  Burks  v.  Wonterline,  69  Ky.  20; 
Graves  r.  Bank,  78  Ky.  23,  19  Am.  Rep.  50; 
Insurance  Co.  v.  Scott,  81  Ky.  640;  Bank  t. 
Mattlngly,  92  Ky.  660,  18  8.  W.  940;  Asso- 
ciation V.  .Teckel,  104  Ky.  189,  46  S.  W.  482. 
Upon  the  principles  settled  In  these  cases, 
the  court  properly  held  the  sureties  not  lia- 
ble. 

Counsel  tor  appellant  rely  on  the  following 
stipulation  in  the  contract:  "It  is  further 
agreed  that  the  said  brewing  company  is  to 
have  the  exclusive  right  at  all  times  during 
the  existence  of  this  contract  to  determine 
the  amount  of  credit  that  shall  be  extended 
by  It  to  the  said  Mulllcan  for  beer  ordered 
or  purchased  by  him,  and  at  any  time  to  re- 
fuse to  sell  or  deliver  to  said  Mulllcan,  if  at 
snld  time  the  said  Mulllcan  has  failed  to 


pay  any  bill  or  account  due  by  blm."  It  Is 
urged  that  this  clause  gave  the  appellant 
discretion  to  extend  credit  for  an  unlimited 
time.  But  we  do  not  so  understand  it.  It 
relates  alone  to  the  amount  of  credit.  It  was 
not  intended  to  modify  the  prevloos  stipula- 
tion, requiring  payment  at  the  end  of  every 
SO  days;  and,  even  if  it  was  susceptible  of 
this  meaning,  it  was  the  duty  of  appellant, 
in  answering  Lyddane's  letter,  not  to  conceal 
the  facts  from  him,  but  to  apprise  tdm  fair- 
ly of  the  situation. 
Judgment  affirmed. 


LOUISVIIJLB  RY.  CO.  v.  "WILL'S  ADM'X.i 

(Court  of  Appeals  of  Kentucky.    Feb.  13, 
1902.) 

ACTION  FOR  CAUSINQ  DEATH— RECOVERY  FOR 
PAIN  AND  SUFFERING  —  BLBOnON  —  HARM- 
LESS ERRORS  IN  ADMItTINO  EVIDENCE  AND 
GIVINO  INSTROCTIONS— STREET  RAILROADS 
— NEGLIGENCE  OF  MOTORHAN. 

1.  A  cause  of  action  for  pain  and  snffering 
cannot  be  joined  with  the -statutory  cause  of 
action  for  death,  and  plaintiff  mast  elect  which 
he  will  prosecute. 

2.  Where  plaintiff  sought  to  recover  both  for 
paiu  and  suffering  and  for  death,  and  the 
court,  without  requiring  him  to  elect,  required 
the  action  to  be  tried  as  an  action  for  death, 
a  new  trial  having  been  granted,  plaintiff  was 
not  concluded  on  the  second  trial  by  the  elec- 
tion made  by  the  court  on  the  former  trial,  but 
had  the  rignt  t»  elect  to  sne  for  the  pain  and 
suffering. 

3.  Though  plaintiff  dected  to  sue  for  pain 
and  Buffering,  she  was  not  prejudiced  by  the 
admission  of  evidence  as  to  tne  earning  ca- 
pacity of  her  intestate,  or  as  to  his  age  and 
condition  of  health. 

4.  The  failure  of  the  court  to  confine  the 
Jury  by  its  instructions  to  the  acts  of  negli- 
gence alleged  was  not  prejudicial,  as  the  evi- 
dence was  thus  confined,  and  there  were  no 
other  negligent  acts  to  which  the  instractions 
could  be  referred. 

5.  As  the  general  charge  of  negligence  caus- 
ing the  injury  was  alleged,  it  was  not  neoes- 
sory  to  repeat  it  In  an  amended  petition  chai^ 
ging  the  failure  to  give  proper  signals  of  the 
approach  of  the  street  car  which  struck  plain- 
tiff's intestate. 

6.  Willie  the  motorman  was  not  required  to 
stop  his  car  until,  from  the  circumstances,  he 
had  reason  to  believe  that  plaintiff's  intestate 
would  be  endangered  unless  it  was  stopped, 
an  instruction  asked  by  defendant  on  that  sub- 
ject was  properly  refused,  as  it  was  argu- 
mentative, and,  besides,  there  was  proof  from 
which  the  jury  might  have  inferred  that,  if  the 
car  had  not  been  running  too  fast,  it  might 
have  been  stopped,  or  checked  sufficiently,  be- 
fore reaching  the  intestate,  to  avoid  the  in- 
jury to  him,  after  the  motorman  perceived  the 
danger. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  the  administratrix  of  C.  P.  "Will 
against  the  Louisville  Railway  Company  to 
recover  damages  for  the  death  of  plaintifrs 
Intestate  and  for  paiu  and  suffering.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

>  Reported  by  Edward  W.  Hlnes,  Eaq.,  at  tlaa  Frank- 
tort  bar,  and  formerly  state  reportar. 


Digitized  by 


repoFMr.        i 


Ky.) 


LOUISVILLE  A  N.  E.  CO.  v.  SCHMIDT. 


629 


Falrlelgb,  Straus  &  Eagles,  Kobn,  Balrd 
&  Spindle,  and  Hazelrlgg  &  Chenault,  for 
appellant  Caruth,  Cbatterson  &  Blitz,  for 
appellee. 

HOBSON,  J.  Appellee's  Intestate,  a  P. 
■Will,  ■was  ruD  over  by  one  of  appellant's  elec- 
tric cars  at  the  crossing  of  Jefferson  street 
and  Lower  Twentieth  street  In  Louisville, 
Ky.,  and  tbis  action  was  filed  by  appellee  to 
recover  therefor.  The  petition  waa  so  drawn 
as  to  sustain  an  action  either  for  pain  and 
suffering  or  for  the  death  of  the  Intestate, 
be  having  survived  the  injury  for  some 
hours.  There  was  no  motion  for  an  election 
as  to  which  cause  of  action  the  plaintiff 
would  prosecute.  On  the  first,  trial  the  court 
required  tbe  case  to  be  tried  as  an  action 
to  recover  for  death,  and  on  this  trial  there 
was  a  verdict  in  favor  of  appellee  for  |5,500. 
On  tbe  next  trial  the  court  allowed  appellee 
to  recover  for  pain  and  suffering,  and  not  for 
death,  and  there  was  a  verdict  for  $6,000, 
on  which  Judgment  was  entered, 

It  Is  Insisted  for  appellant  that,  tbe  action 
having  been  treated  by  tbe  court  on  the 
first  trial  as  an  action  under  tbe  statute  to 
recover  for  tbe  death  of  tbe  Intestate,  appel- 
lee should  not  have  been  allowed  on  tbe  sec- 
ond trial  to  recover  for  pain  and  suffering. 
It  is  settled  that  a  cause  of  action  for  pain 
and  suffering  cannot  be  united  with  tbe 
statutory  action  to  recover  for  death,  and 
that  tbe  plaintiff  must  elect  which  he  will 
prosecute.  Tbe  defendant  might  have  put 
the  plaintiff  to  a  final  election  in  this  case 
by  the  proper  motion;  but,  as  the  granting 
of  the  new  trial  placed  tbe  parties  where 
they  stood  before  tbe  first  trial  was  had,  It 
cannot  be  given  tbe  effect  of  cutting  off  tbe 
plaintiff  from  an  election  which  be  bad  not 
finally  made.  On  tbe  second  trial  he  elected 
to  sue  for  tbe  pain  and  suffering  of  his  in- 
testate, and  we  do  not  see  that  appellant 
was  substantially  prejudiced  thereby.  It 
is  true  some  evidence  was  admitted  on  the 
last  trial  without  objection  as  to  the  earn- 
ing capacity  of  the  deceased,  bis  age  and 
condition  of  health,  and  it  is  said  that  this 
waa  not  objected  to  because  tbe  action  was 
regarded  by  appellant  as  an  action  to  re- 
cover for  death.  But  we  do  not  see  that 
this  evidence  could  have  been  substantially 
prejudicial  under  the  issue  submitted  to  the 
Jury.  The  evidence  is  very  conflicting  as  to 
how  tbe  injury  occurred.  The  proof  for  ap- 
I>ellee  showed  that  bis  intestate  was  paaslng 
over  tbe  crossing,  and  stopped  for  an  east- 
)>oand  car  to  pass  bim,  and  as  he  went  on 
after  this  car  passed  was  struck  by  a  west- 
bound car  going  at  a  faster  rate  than  allow- 
ed by  tbe  rules,  and  without  any  signal  of 
its  approach  to  tbe  crossing.  The  proof  for 
appellant  showed  that  the  two  cars  passed 
at  Nineteenth  street;  that  tbe  intestate  was 
dmnk,  and  staggered  on  tbe  track  Just  in 
front  of  tbe  car,  but  too  late  for  tbe  motor- 
man  to  arrest  it.    Tbe  Jury  on  two  trials 


have  found  In  favor  of  appellee's  Tension  of 
the  transaction,  and  tbe  proof  is  not  such  as 
to  warrant  us  in  Interfering  with  their  find- 
ing on  tbe  facts. 

Complaint  Is  made  that  tbe  instructions  of 
tbe  court  submitted  to  tbe  Jury  in  general 
terms  the  question  of  negligence  on  the  part 
of  appellant's  servants,  and  did  not  confine 
it  to  tbe  acts  of  negligence  specifically  al- 
leged In  tbe  petition.  This  might  be  preju- 
dicial if  there  was  any  view  of  tbe  case  un- 
der which  tbe  verdict  could  be  sustained 
without  tbe  Jury's  finding  in  favor  of  appel- 
lee on  tbe  acts  alleged  in  tbe  petition  as 
negligence.  But  the  evidence  was  confined 
to  tbe  negligent  acts  set  out  In  the  petition, 
and  there  was  nothing  in  tbe  case  to  which 
tbe  instructions  could  be  referred  except 
them.  We  are  therefore  of  the  opinion  that 
the  case  was  fairly  presented  to  the  Jury 
by  the  instructions,  and  that  a  new  bearing 
should  not  be  granted  for  tbis  reason. 

There  was  sufficient  evidence  to  go  to  tbe 
Jury  on  tbe  questiou  whether  tbe  motorman, 
after  perceiving  the  danger  of  tbe  deceased, 
could  have  avoided  tbe  injury  to  bim  by  the 
exercise  of  proper  care.  The  failure  to  give 
proper  signals  of  tbe  approach  of  the  car  is 
alleged  in  the  amended  petition,  and,  as  tbis 
is  a  part  of  tbe  petition,  in  which  the  gen- 
eral charge  of  negligence  causing  the  injury 
is  made,  it  was  unnecessary  to  repeat  tbis 
allegation  in  tbe  amendment  It  is  true 
tbe  motorman  was  not  required  to  stop  his 
car  until,  from  tbe  circumstances,  be  bad 
reason  to  believe  that  tbe  Intestate  would  be 
endangered  unless  it  was  stopped.  The  in- 
struction asked  by  appellant  on  this  subject 
was  properly  refused,  because  the  latter  part 
of  It  is  argumentative,  and  there  was  proof 
from  which  the  Jury  might  have  inferred 
that,  if  tbe  car  bad  not  been  running  too 
fast,  It  might  have  been  stopped  or  checked 
sufficiently  before  reaching  the  Intestate  to 
avoid  the  injury  to  bim,  after  the  motorman, 
according  to  his  own  testimony,  perceived 
tbe  danger  in  which  the  Intestate  was  pla- 
ced. 

The  real  issue  In  tbe  case  was  fairly  sub- 
mitted to  the  Jury  by  tbe  instructions  that 
were  given,  and  on  the  whole  record  we  do 
not  think  that  the  ends  of  Jiistice  permit 
a  reversal.    The  finding  Is  not  excessive. 

Judgment  affirmed. 


LOUISVILLE  &  N.  R.  00.  et  al.  t.  SCHMIDT 
et  al.i 

(Court  of  Appeals  of  Kentucky.    Feb.  13, 
1902.) 

RAILROADS— MORTQAOE  AND  LHASBJ— SEVER- 
AL WRITINGS  CONSTRUED  TOGETHER  A3 
ONE  CONTRACT— FAILURE  OF  LESSEE  TO 
SURRENDER  ROAD  IN  GOOD  REPAIR- LIA- 
BILITY TO  MORTGAGE  BONDHOLDERS. 
1.  Where  one  railroad  company  executed  to 

another  a  lease   of  its  uufiniBhed   road,   an<* 


'Reported  by  Edward  W.  HInes,  EBq.,of  UitFranlP 
tort  bar,  and  tonuerljr  atst*  reporter. 
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•zectrted.  alao,  a  mortage  thereon  to  aecnre 
bonds  which  it  delivered  to  the  lessee  for  sale 
to  raise  money  to  complete  the  road,  the  lessee 
executing  a  moi-tgage  on  earnings  to  the  trus- 
tee for  bondholders,  the  three  writings,  which 
were  execnted  simiiltaneoualT,  8r«  to  be  read 
together  as  one  contract. 

2.  The  trustee  for  bondholders  may  aue  the 
lessee  to  lecoTer  damages  for  breach  of  its 
oorcuant  to  restore  the  leased  premiges  to  the 
lessor  in  good  repair,  the  nndertaking  being 
for  the  benefit  of  bondholders. 

3.  Though  the  undertaking  to  restore  the 
premises  to  the  lessor  in  good  repair  at  the 
termination  of  the  lease  was  qualified  by  the 
addition  of  the  words,  "unless  prevented  by 
unavoidable  casualty,  legal  proceedings  or 
operation  of  law,"  the  lease  is  not  susceptible 
of  the  construction  that  the  lessee  was  not  to 
turn  over  the  property  in  good  repair  in  case 
the  lease  was  terminated  by  the  sale  of  the 
property  under  foreclosure  proceedings. 

4.  The  fact  that  I3ie  lessor  fell  in  debt  to  the 
lessee  does  not  exclude  the  latter  from  liabil- 
ity to  the  bondhold^s;  the  coveuant  being  for 
their  benefit,  and  the  trustee  for  them  being 
a  party  to  the  contract. 

5.  A  judgment  In  faror  of  tlie  lessee  against 
the  lessor,  rendered  about  fire  years  before  the 
property  was  restored  to  the  lessor,  by  which 
It  was,  in  effect,  determined  that  the  lessee  had 
not  then  failed  to  keep  the  property  in  repair, 
constitutes  no  defense  to  the  action  for  failure 
to  turn  over  the  property  in  good  repair. 

Appeal  from  circuit  court,  Shelby  coun- 
ty. 

"To  be  officially  reported." 

Actloo'by  A.  L.  Schmidt,  trustee,  and  oth- 
ers, agaimt  the  Ix>ulsTille  &  Nashville  Bail- 
road  Company  and  the  Nortbern  Diyialon 
of  the  Cnmberland  &  Ohio  Railroad,  to  re- 
eorer  damages  for  breacb  of  a  covenant  In 
a  lease.  Judgment  for  plaintiffB,  and  de- 
fendants appeaL    Affirmed. 

H.  W.  Bruce  and  Helm,  Bruce  &  Hdm,  for 
appellants.  W.  S.  Pryor,  Slmrall  &  Doolan, 
and  J.  C.  Beckbam  &  Son,  for  appellees. 

IIOBSON,  t.  In  flie  year  1879  an  arrange- 
ment was  made  by  which  the  LoolsTlUe, 
Cincinnati  &  Lexington  Railway  Company 
took  a  lease  for  80  years  upon  the  Northern 
Division  of  tbe  Cumberland  &  Ohio  Rail- 
road, wblcb  was  then  unflolshed,  and  the 
latter  company  executed  a  mortgage  to  se- 
cure $250,000  of  bonds.  Tbe  bonds  were  de- 
livered by  tbe  Cumberland  &  Oblo  Railroad 
Company  to  the  Louisville,  Cincinnati  &  Lex- 
ington Railway  Company  for  sale,  and  the 
proceeds  of  tbe  sale  were  to  be  used  by  it 
in  the  construction  of  tbe  railroad.  It  was 
stipulated  In  the  lease  to  the  Louisville,  Cin- 
cinnati &  Lexington  Railway  Company  that 
It  should  take  all  the  property  of  the  Cum- 
berland &  Ohio  Company,  and  operate  the 
road  for  30  years;  and,  as  additional  securi- 
ty for  the  bonds,  it  mortgaged  to  the  trus- 
tee for  tbe  bondholders  cCTtnin  earnings  on 
Its  own  lines  from  business  coming  to  It 
from  tbe  leased  line.  Tbe  lease  from  tbe 
Cumberland  &  Ohio,  the  mortgage  made  by 
it  and  the  mortgage  made  by  the  Louisville, 
Cincinnati  *  Lexington  Company  to  tbe  trus- 
tee for  tbe  bondholders,  were  all  executed 
for  tbe  same  purpose^  and   were  delivered 


simultaneously.  It  has  been  held  by  this 
court  sevmal  times  that  these  three  papers, 
executed  cotemporaneously,  not  only  for  the 
benefit  of  tbe  lessor  and  the  lessee,  bat  also 
for  the  benefit  of  tbe  bondholders,  must  be 
read  together,  as  one  contract  Schmidt  v. 
Railroad  Co..  05  Ky.  200,  25  S.  W.  404.  2G 
8.  W.  547;  Schmidts  v.  Same.  101  Ky.  441, 
41  8.  W.  1015;  Railroad  Ca  v.  Schmidt,  52 
8.  W.  835;  LoulsvlUe  &  N.  B.  Co.  ▼.  N«Mtt- 
em  Division  ef  Cumberland  &  O.  R.  Co..  51 
S.  W.  5.  Tbe  three  papers  are  copied  in  full 
in  the  case  of  Schmidtz  v.  Rallroed  Co.,  101 
Ky.  441,  41  8.  W.  1015,  and  need  not,  there- 
fore, be  set  out  here. 

After  the  contract  was  made,  the  Louis- 
ville &  Nashville  Railroad  Company  bought 
out  the  Lonisvflle,  Cincinnati  &  Lexington 
Railroad  Company,  and  so  succeeded  to  all 
Its  rights  under  It 

By  the  fourth  clanse  of  tbe  lease  the  road 
Is  to  be  constructed  a  first-class,  single-track 
railway.  See  101  Ky.  445,  41  S.  W.  1016. 
By  tbe  sixth  clause  of  tbe  lease  (KU  Ky. 
446,  41  8.  W.  1016)  it  la  sUpulated  that  tUc 
lessee  will  make  to  the  lessor  quarterly  re- 
turns, giving  foil  details  of  earnings  and  op- 
erating expenses.  Including  tbe  expense  of 
keeping  the  roadbed  In  order;  and  tbe  net 
profits  arising  therefrom  shall  be  applied  to 
tbe  payment  of  Intereat,  and  tbe  creation  of 
a  sinking  fond  for  retiring  tbe  mortgage 
bonds.  101  Ky.  446,  41  S.  W.  1016.  By  the 
tenth  clause,  at  the  termlnatl<m  of  the  lease 
the  leased  premises  irere  required  to  be  re- 
stwed  to  tbe  lessor  In  good  repair,  unless 
prevented  by  unavoidable  casoalty,  legal 
proceedings,  or  operation  of  law.  See  101 
Ky.  448,  41  &  W.  1017.  By  previous  elanses 
of  tbe  lease,  tiie  issue  of  tbe  bonds,  tbe  mak- 
ing of  tbe  mortgages,  and  tbe  purpose  for 
which  the  money  was  to  be  used,  are  specific- 
ally set  out 

It  has  been  held  In  the  cases  above  refer- 
red to  that  tbeboodholdeis  might  maintain  au 
acticm  against  the  lessee  to  recover  the  net 
earnings  under  the  lease  which  had  not  been 
paid  over  pursuant  to  its  terms.  This  action 
was  brought  by  them  against  appellant  the 
Lonlsvllle  ft  Nashville  Railroad  Company, 
tbe  successor  of  the  original  lessee,  to  recov- 
er damages  tor  the  failure  by  It  to  turu 
over  the  property  In  good  condition  at  the 
termination  of  tbe  lease.  Judgment  was  re- 
covered in  the  trial  court  for  $25,000.  It  Is 
not  Insisted  that  tbe  verdict  is  excessive,  nor 
is  there  any  complaint  of  any  of  tbe  Instruc- 
tions of  the  court  If  the  action  can  be  maixH 
talned.  It  Is  insisted  that  a  peremptory  In- 
stnictlon  should  have  been  given  the  Jury  to 
find  for  tbe  defendant  on  tbe  ground  that  the 
tenant  is  not  liable  to  the  mortgagee  for 
damages  for  noncompliance  with  his  contract 
to  repair  contained  in  tbe  lease  between  blm 
and  his  landlord.  The  same  point  was  made 
on  demurrer  to  the  petitt<Bi,  and  numerous 
authorities  are  cited  to  snstaim  tbe  rule  ce- 
lled OB.    Teal  T.  Walker,  lU   U.  8.  248.  4 
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Sop.  Ot  420,  28  L.  Ed.  416;  Price  v.  Smith, 
2  N.  J.  Bq.  616;  McKlrcher  v.  Hawley,  16 
Johns.  289;  Patton  v.  Robinson,  4  Ky.  285. 
Tbe  rnle  Is  nndoabtedly  sound.  The  only 
question  to  be  decided  is  whether  tbe  case 
conies  within  It.  The  three  contracts  refer- 
red to  hare  been  called  by  this  court  a  "trip- 
artite agreement"  The  object  was  to  raise 
money  to  complete  the  road.  To  do  this, 
the  bonds  most  be  so  secured  as  to  be  salable 
In  the  market  For  the  security  of  tbe  bonds 
the  tripartite  contract  pledged,  In  the  first 
place,  the  net  earnings  of  the  road  ta  the 
bands  of  the  leasee;  also  the  net  earnings 
of  the  lessee's  own  road  from  business  com- 
ing OTer  the  mortgaged  road..  These,  it  was 
assumed,  would  meet  the  interest,  and  create 
a  sinking  fimd  for  the  payment  of  the  prin* 
cipal,  of  the  bCHids.  But  a's  a  further  se- 
curity to  the  bonds  it  was  important  that 
the  cwpus  of  the  property  which  was  leas- 
ed for  30  years  should  be  kept  in  repair, 
and  tliat  at  the  termination  of  the  lease  it 
should  ba  restored  to  tibe  lessor  In  good  re- 
pair. Ke  stipulation  oi  the  tripartite  con- 
tract was  more  essentially  for  the  benefit  of 
the  bondholders  than  the  clauses  which  pro- 
Tided  for  the  preseryatlon  of  the  mortgaged 
propnty.  For,  if  tte  corpus  of  the  property 
was  wrecked  or  mined,  the  security  upon 
which  the  bonds  were  add  might  t>e  in  a 
great  measure  destroyed.  The  rule  in  this 
state  is  that  a  party  may  sue  upon  a  con- 
tract made  with  another  for  his  bendit 
Garvin  v.  Mobley,  1  Bush,  48;  Allen  r.  Thom- 
as, 3  Mete.  198,  77  Am.  Dee.  169;  Smith  t. 
Smith,  6  Bush,  825;  Paducah  Lumber  Co. 
V.  Paducah  Water  Supply  Co.,  89  Ky.  840, 
12  8.  W.  554,  13  8.  W.  24©,  T  li.  R.  A.  77, 
25  Am.  St  Rep.  536.  The  bondholders  were 
allowed  to  sue  for  the  profits  which  had  been 
earned  and  not  paid  over,  <m  the  ground  that 
these  corenants  were  for  their  benefit  and, 
being  for  their  benefit  they  should  be  allow- 
ed to  enforce  the  contract  by  action.  The 
covenant  to  repair  stands  oa  the  same 
ground;  the  mortgage  to  the  bondholders 
and  the  lease  being  all  one  transaction,  and 
the  lease  being  as  much  for  their  security 
as  the  mortgage.  We  do  not  think  the  lease 
Is  properly  susceptible  of  the  construction 
that  the  lessee  was  not  to  turn  over  the 
property  In  good  repair  In  case  tbe  lease  was 
terminated  by  the  sale  of  tbe  property  under 
fM'ecIosiire  proceedings.  For  the  foreclosure 
proceedings  were  provided  for  In  the  tripar- 
tite agreement  and  the  sale  of  the  property 
thereunder  would  be  a  termination  of  the 
lease,  within  the  meaning  of  Its  provisions. 
The  cwrenant  being  for  the  benefit  of  the 
bondholders,  the  fact  that  the  Cumberland 
A  Ohio  Railroad  Company  fell  in  debt  to  the 
lessee  does  not  exdude  it  from  liability  to 
them,  for  the  Injury  to  them  Is  In  tbe  de- 
strnctlOD  4^  tbe  security  on  the  f&lth  of 
which  their  money  was  borrowed.  The  io- 
Bolvency  of  tbe  mortgagor  makes  the  preset- 
ration  of  the  mortgaged  property  the  more 


Important  to  the  mortgagee.  If  tlie  contract 
to  turn  over  the  mortgaged  iwroperty  in  good 
repair  was  purely  between  the  lessor  and 
lessee,  then  the  action  for  the  nonperform- 
ance of  the  contract  would  have  to  be  brought 
In  the  name  of  tbe  lessor,  and  a  set-oS 
against  him  would  be  available.  But  where 
the  mortgagee  is  a  party  to  the  contract  be- 
tween the  lessor  and  lessee,  and  the  stipula- 
tion Is  made  for  bis  benefit,  and  his  money 
has  been  obtained  upon  the  faith  of  it,  a  dif- 
ferent rule  must  apply;  for  in  such  a  case 
be  is  not  a  stranger  to  the  contract,  and  the 
lessor  and  lessee  cannot,  after  his  rights  have 
been  acquired,  destroy  his  security  without 
his  consent- 

It  is  shown  for  appellant  that  In  January, 
1896,  It  obtained  a  Judgment  against  the 
Cumberland  Sc  Ohio  Railroad  Company  by 
which  it  was,  in  effect,  adjudged  that  It  had 
not  up  to  that  time,  failed  to  keep  the  prop- 
erty In  repair.  This  Is  no  defense  to  the 
action,  which  Is  for  failure  to  turn  over 
the  property  in  good  repair  at  the  termina- 
tion of  the  lease  In  March,  1900.  The  ques- 
tlcHi  is  not  in  what  repair  the  property  was 
In  the  year  1896,  or  in  any  previous  year. 
The  only  question  Is,  was  It  in  proper  repair 
when  turned  over  in  March,  1900?  The  ac- 
tion Is  not  for  failure  to  keep  in  repair  dar- 
ing the  running  of  the  lease,  but  for  failure 
to  turn  over  the  property  In  repair  at  its 
termination. 

Judgment  affirmed. 


LOUISVILLE  &  N.  R.   CO.   t.  RICHARD- 
SON.* 
(Court  ot  Appeals  of  Kentucky.    Feb.  13, 
1902.) 

MASTER  AND  SERVANT  —  NEOLIOBNCB  IN 
USING  WOODEN  FUIiCROTf— SUFFICIENCY  O* 
PSmTION  —  SBBVANT'S  OPPORTUNITY  TO 
KNOW  OF  DHarBCT— VARIANCE. 

1.  Where  plaintiff,  while  employed  In  de- 
fendant railroad  company's  machine  shops  is 
repairiBg  an  engine,  was  injured  by  the  dis- 

Klacement  of  a  wooden  fulcrum,  the  allegation 
I  the  petition  that  It  was  gross  negligence  to 
oae  a  wooden  fulcrum  was  sufBcient  without 
any  allegation  that  a  defective  piece  of  wood 
was  used,  or  that  an  iron  or  steel  fulcrum 
would  have  been  safer,  though  it  was  unnec- 
essarily alleged  that  an  iron  or  steel  fulcrum 
should  have  been  used. 

2.  Tbe  rule  requiring  plaintiff  to  allege  that 
he  could  not  by  the  exercise  of  ordinary  carew 
have  known,  or  that  he  did  not  hare  on  equal 
opportunity  with  the  master  to  know,  that  the 
appliance  was  defective  or  unsafe,  and  that 
the  master  knew,  or  could  by  the  exercise  of 
ordinary  care  have  known,  that  the  appliance 
was  defective  or  unsafe,  does  not  apply,  as 
plaintiff  had  the  right  to  rely  upon  the  jndg- 
ment  of  the  master  as  to  the  kind  of  fnlcmm 
to  be  used. 

8.  Proof  which  authorized  the  jury  to  con- 
dude  that  the  fulcrum  either  split  or  slipped 
was  suiflclent  to  sustain  an  averment  that  the 
block  of  wood  was  "displaced,"  and  thsrefore 
there  was  no  variance. 

4.  While  the  master  Is  not  bound  to  furnish 
sppUaneee  which  are  absolutely  safe,  but  only 

*  Reported  bf  Edward  W.  Hints,  Baq.,  ot  thoFnmb^ 
tort  bar,  and  formerly  state  reporter.  C 
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those  which  are  reasonably  safe,  the  jnry  wa» 
authorized  to  conclude  there  was  negligeuce 
where  the  master  furnished  an  iron  or  steel 
fulcrum  to  raise  a  heavy  engine,  and  the  fore- 
man, contrary  to  his  own  judgment,  used  a 
wooden  one. 

Appeal  from  circuit  conrt,  Warren  county. 
"Not  to  be  offlclaHy  reported." 
Action  by  W.  W.  Richardson  against  the 
LoulsTille  &  Nashville  Railroad  Company 
to  recover  damages  for  personal  Injuries. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

J.  A.  Mitchell  and  Edward  W.  Hlnes,  for 
appellant  B,  F.  Proctor,  Hazelrlgg  &  Che- 
uault,  and  G.  H.  Herdman,  for  appellee. 

PAYNTER,  J.  The  appellee,  W.  W.  Rldi- 
ardson.  Instituted  this  action  against  appel- 
lant to  recover  damages  for  injury  which  he 
received  while  acting  as  a  helper  in  its 
shops  at  Bowling  Green.  It  Is  averred  In 
the  petition  that,  whilst  be  was  assisting 
in  malclng  repairs  on  one  of  its  engines,  the 
defendant  by  its  agent's  gross  negligence, 
caused  him  to  be  struck  by  a  heavy  piece 
of  iron,  with  which  he  was  assisting  In  rais- 
ing an  engine.  By  an  amended  petition,  it 
was  averred  that  Lee  Huddlestone  was  the 
foreman;  that  the  foreman  ordered  him  to 
assist  In  making  repairs  on  the  engine;  that 
in  order  to  raise  it  it  was  necessary  to  put 
a  fulcrum  under  the  end  of  a  long  iron  bar 
used  as  a  lever;  that  the  foreman  used  a 
wooden  block  as  a  fulcrum;  that  he  placed 
It  between  the  end  of  the  bar  and  the  frame 
of  the  engine,  and  then  ordered  bim  and  seT- 
eral  servants  to  pull  down  upon  the  bar, 
which  he  did,  and  while  so  doing  the  ful- 
crum was  displaced,  and  the  bar  struck  him, 
and  caused  his  Injury.  It  Is  averred  that 
the  fulcrum  should  have  been  of  steel  or 
Iron,  and  that  he  did  not  know  until  after 
his  injury  that  a  wooden  block  had  been 
used.  The  trial  resulted  in  a  verdict  and 
Judgment  for  $1,600  against  appellant. 

Several  grounds  are  urged  for  a  reversal, 
and  we  will  consider  them  In  the  order  dis- 
cussed by  counsel  for  appellant  The  peti- 
tion stated  the  cause  of  action,  and  It  was 
imnecessary  to  file  an  amendment  The 
amendment  sets  out  the  circumstances  un- 
der which  the  injury  was  inflicted,  and, 
from  the  averments  made,  the  injury  was 
inflicted  by  a  bar  of  iron  used  as  a  lever; 
that  the  displacement  of  the  wooden  ful- 
crum was  the  cause  of  him  being  struck  by 
the  iron  bar.  It  is  true  the  petition  does  not 
allege  that  the  wooden  fulcrum  was  defec- 
tive or  unsafe,  but  It  is  averred  that  it  was 
gross  negligence  to  have  used  it  at  all.  It 
is  suggested  that  it  is  not  averred  that  the 
use  of  the  wooden  fulcrum  Involved  any 
greater  danger  than  the  use  of  an  Iron  or 
steel  fulcrum  would  have  involved.  It  is 
true  that  this  averment  is  not  made.  The 
plaintiff  simply  made  an  unnecessary  aver- 
ment that  a  steel  or  iron  fulcrum  should 


have  been  used.  By  the  averment  the  plain- 
tiff unnecessarily  advised  the  defendant 
that,  in  his  effort  to  show  that  the  use  of  the 
wooden  fulcrum  was  gross  negligence,  he 
would  prove  that  a  steel  or  iron  one  should 
have  been  used  In  its  stead.  The  plaintiff 
does  not  aver  that  the  negligence  consisted 
in  using  a  defective  piece  of  wood,  but  in 
tbe  use  of  a  wooden  one  at  alL 

Again,  It  is  claimed  that  the  petition  is  de- 
fective because  there  is  no  allegation  that 
the  plaintiff  could  not  by  the  exercise  of 
ordinary  care  have  known,  or  that  he  did 
not  have  an  equal  opportunity  with  the  fore- 
man to  know,  that  the  appliance  was  defec- 
tive or  unsafe,  and  that  defendant  or  its 
foreman  knew,  or  could  by  the  exercise  of 
ordinary  care  have  known,  that  the  appli- 
ance was  unsafe.  It  is  claimed  that  under 
the  doctrine  of  Bogenschutz  v.  Smith.  84 
Ky.  339,  1  S.  W.  578,  these  averments  should 
have  been  made  In  the  petition.  In  that 
case  the  court  stated  a  general  rule,  and 
applied  It  to  the  facts  of  that  case;  but  tlie 
coTUt  said:  "We  do  not  mean  to  decide  that 
there  may  not  be  cases  where  the  servant 
has  a  right  to  rely  upon  the  judgment  of  the 
master  as  to  the  safety  of  the  premises  or 
the  material  to  be  used,  or  that  the  servant 
is  bound  to  inform  himself  as  to  them." 
We  are  of  the  opinion  that  the  general  rule 
stated  In  that  case  is  not  applicable  to  this 
case.  This  case  belongs  to  the  class  which 
the  court  In  that  case  recognized  as  being  an 
exception  to  the  rule.  The  plaintiff  had  the 
right  to  rely  upon  the  judgment  of  the  mas- 
ter as  to  the  kind  of  fulcrum  should  be  used. 
It  was  not  the  duty  of  the  servant  to  see  or 
examine  the  fulcrum  before  It  was  used. 
It  was  the  business  of  the  foreman  to  select 
and  put  the  fulcrum  in  use.  Besides,  the 
plaintiff  averred  that  he  did  not  even  know 
that  a  wooden  fulcrum  was  used  until  after 
his  injury. 

It  is  urged  that  a  peremptory  Instruction 
should  have  been  given.  There  was  testi- 
mony offered  by  the  plaintiff  which  tended 
to  show  that  It  was  not  safe  to  use  a  wood- 
en fulcrum.  The  evidence  falls  to  show 
whether  the  block  of  wood  was  dlsplacod 
by  slipping  or  splitting;  therefore  It  is  urged 
that  there  was  a  fatal  variance,  in  view  of 
the  fact  that  it  was  averred  in  the  petition 
that  the  block  of  wood  was  "displaced."  It 
seems  to  us  that  the  averment  of  the  peti- 
tion that  tt  was  displaced  was  sustained  by 
proof  which  authorized  the  jury  to  infer 
that  It  either  split  or  slipped.  There  Is  some 
conflict  in  the  testimony  as  to  whether  It 
was  safer  to  use  a  wooden  or  metal  fulcrum. 
The  testimony  all  tended  to  show  that  a 
metal  fulcrum  was  generally  used.  While 
they  were  looking  for  a  fulcrum  to  use,  tbe 
car  inspector  picked  up  the  wooden  block 
which  was  used;  whereupon  Huddlestone 
at  first  declined  to  use  It,  because  he  feared 
It  was  not  safe  to  do  so,  but  he  did  use  it 
with  the  result  stated.    When  the  fulcrum 
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was  displaced,  the  end  of  the  Iron  lever 
struck  plaintiff  In  ttie  breast,  inflicting  an 
Injury  which  resulted  in  consumption,  and 
the  probable  loss  of  his  life. 

The  question  as  to  whether  the  apitellee 
was  guilty  of  negligence  except  for  which 
the  accident  would  not  have  happened  was 
foUy  submitted  to  the  jury.  The  instruc- 
tions in  no  part  were  prejudicial  to  appel- 
lant, but  in  some  respects  they  were  more 
favorable  to  it  than  it  was  entitled  to  have 
given  the  jury. 

We  recognize  that  a  master  is  not  bound 
to  furnish  appliances  which  are  absolutely 
safe,  but  is  only  required  to  furnish  those 
which  are  reasonably  safe.  Lawrence  v. 
C.  C.  Hagemeyer  &  Co.,  93  Ky.  594,  20  S. 
W.  704.  In  this  case  a  ponderous  piece  of 
machinery  was  to  be  raised.  The  appellant 
recognized  that  it  was  necessary  to  use  iron 
or  steel  fulcrum  in  doing  so;  hence  provided 
them.  Notwithstanding  this,  the  foreman 
of  the  appellee,  contrary  to  his  own  judg- 
ment, used  a  wooden  one,  which  resulted  in 
the  injury  to  appellee.  We  think,  under 
these  circumstances,  that  it  cannot  be  said 
that  the  verdict  of  the  jury  is  flagrantly 
against  the  weight  of  the  evidence. 

Tbe  judgment  is  affirmed. 


JONB8  V.  C0MMONWEAL.TH.1 

(Cnnrt  of  Appeals  of  Kentucky.    Feb.  12, 

1902.) 

ROBBERT— IVHAT  CONSTITUTES  TAKING  BT 
VIOLENCE. 
Where  defendant  snatched  a  pocketbook 
from  the  band  of  another  so  quickly  that  be 
had  no  chance  to  actively  resist,  there  was 
snch  a  taking  by  violence  as  authorized  a  con- 
viction nnder  an  indictment  for  robbery. 

Appeal  from  circuit  court,  Harrison  coun- 
ty. 

"To  be  officially  reported." 

Mat  Jones  was  convicted  of  the  offense 
of  robbery,  and  he  appeals.    Affirmed. 

W.  T.  Lafferty,  for  appellant  Morrison. 
Breckinridge,  for  the  Commonwealth. 

GUPFY,  a  J.  The  appellant  was  indict- 
ed, tried,  and  convicted  In  the  Harrison  cir- 
cuit court  under  an  Indictment  for  robbery. 
Tlie  specifications  in  the  indictment  are  as 
follows:  "Did  feloniously  take  a  pocketbook 
and  seven  dollars  in  money,  the  persona] 
property  of  Esaw  Eckler,  from  his  presence, 
and  against  his  will,  by  violence,  and  put- 
ting bim  In  fear  of  some  Immediate  Injury  to 
his  person."  A  Jury  trial  resulted  In  a  ver- 
dict and  judgment  sentencing  the  appellant 
to  the  penitentiary  for  2%  years.  The  ver- 
dict reads  as  follows:  "We,  the  Jury,  find 
the  defendant  guilty,  and  Rx  his  punishment 
at  two  and  one-half  years  In  the  peniten- 
tiary.   Dow  Holten,  Foreman." 

^  Reported  by  Edward  W.  Hlnei,  Eaq.,  of  the  Fraok- 
fOrt  bar,  and  (onnerlr  atate  reporter. 


The  grounds  relied  upon  for  a  new  trial 
are  because  the  court  mlslnstructed  the  jury, 
or  refused  to  properly  Instruct  the  jury,  and 
because  the  verdict  was  against  the  law  and 
evidence.  At  tbe  conclusion  of  the  testimo- 
ny for  the  commonwealth  the  appellant  ask- 
ed for  peremptory  instruction,  which  was 
refused  by  the  court.  No  evidence  was  of- 
fered by  tbe  defendant  The  court  in  it» 
first  instruction,  substantially  instructed  the 
jury  that  "if,  from  all  the  evidence,  they  be- 
lieved beyond  a  reasonable  doubt  that  the 
defendant,  before  the  finding  of  the  Indict- 
ment and  prior  to  March  1,  1901,  did  felo- 
niously take  a  pocketbook  and  seven  dollars 
in  money,  or  any  part  thereof,  the  personal 
property  of  Esaw  Eckler,  from  his  presence, 
and  against  the  will  of  said  Eckler,  by  vio- 
lence or  putting  said  £>:kler  in  fear  of  some 
immediate  injury  to  his  person,  they  should 
find  the  defendant  guilty,  and  fix  his  punish- 
ment at  confinement  in  the  penitentiary  for 
not  less  than  two  years  nor  more  than  ten 
years,  in  their  discretion,  governed  by  the 
proof."  The  second  Instruction  was  In  re- 
gard to  petit  larceny.  The  third  Instruction 
was  to  the  effect  that  if  tbe  Jury  believed 
the  defendant  guilty  beyond  a  reasonable 
doubt,  but  entertained  a  reasonable  doubt; 
as  to  the  degree  of  bis  guilt,  they  sbonld 
find  blm  guilty  of  petit  larceny  only.  The 
fifth  instruction  was  to  the  effect  that  if,, 
upon  the  whole  case,  the  jury  entertained  ft 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant having  been  proven,  they  should  acquit 
him.  Tbe  contention  of  appellant  Is  that 
there  was  no  evidence  tending  to  prove  that 
the  appellant  committed  the  offense  of  rob- 
bery. The  evidence  as  to  the  taking  of  the 
pocketbook  In  question  was  given  by  Esaw 
Eckler,  and  Is  in  words  as  follows:  "I  am 
acquainted  with  Mat  Jones,  the  defendant 
I  have  known  him  for  several  years.  Some 
time  in  December,  1900,  shortly  before 
Christmas, — I  think  it  was  on  court  day,— 
Mat  Jones  came  up  to  me  at  the  comer  of 
Main  and  Pike  streets.  In  Cynthiana,  Harri- 
son county,  Kentucky,  about  four  o'clock  In 
the  afternoon.  I  think  It  was  about  that 
time,  for  the  four  o'clock  train  was  Just 
blowing.  *I  asked  Jones  If  he  bad  seen  my 
son  James  EiCkler.  He  said  that  he  had, 
and  that  he  knew  right  where  be  was,  and 
he  would  take  me  to  him  if  I  would  go. 
I  told  him  I  would,  as  I  wanted  to  get  him, 
and  go  home.  We  then  walked  north  on 
Main  street  a  short  distance  below  where 
the  new  church  was  being  built,  and  to  the 
head  of  tbe  alley.  Jones  then  asked  me  If 
I  would  change  a  quarter  for  him,  and  I 
told  him  I  thought  I  could,  and  took  my 
pocketbook  from  my  pocket  which  was  a 
leather  pouch,  or  'ridicule,'  as  I  called  it, 
closing  by  means  of  a  draw  string.  I  held 
the  book  in  my  left  hand,  and  put  my  right 
hand  into  It  and  drew  out  a  dime,  and  just 
as  I  was  putting  my  band  In  the  book  a  sec- 
ond time  Jones  reached  over  and  took  the 
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book  from  my  hand,  and  ran  up  the  alley. 
1  called  to  him  to  stop  with  my  pocketbook, 
hut  he  didn't  stop.  I  bad  about  $7.00  In  th« 
book  and  my  tax  receipt.  I  had  paid  my 
taxes  that  day."  On  cross-examination  Eck- 
ler  testified  as  follows:  "I  was  holding  my 
pocketbook  in  my  left  hand,  and  had  my 
Tight  hand  in  it,  and  Jones  grabbed  it  out 
of  my  band,  and  ran  up  the  alley."  There 
was  other  testiniony  tending  to  show  that 
the  appellant  really  had  the  pocketbook  in 
his  possession,  but  no  witness  testified  about 
the  transaction  of  taking  except  Eckler. 
Counsel  for  appellant  cites  many  authorities 
showing  that  there  must  be  some  force  used 
in  the  taking  of  the  property,  or  that  the 
injured  party  must  have  heea  put  in  some 
fear.  It  may  be  conceded  that  the  authori- 
ties sustain  this  contention  of  appellant, 
but  It  is  the  contention  of  app^Iee  that  the 
facts  and  circumstances  proven  in  this  case 
sustain  the  verdict,  and  that  the  jury  were 
authorixed  under  the  evidence  to  find  the  d^ 
fendant  guilty  of  the  charge  of  robbery,  and 
cites  several  decisions  of  this  court  in  sup- 
port of  his  contention.  In  Williams  v.  Com., 
50  8.  W.  240,  the  court  had  under  considera- 
tion the  law  governing  the  offense  of  rob- 
bery. The  injured  party  in  this  case  testi- 
fied as  follows:  "I  was  standing  with  my 
back  to  this  colored  man,  and  he  got  behind 
me  and  wrenched  the  pocketbook  out  of  this 
[left]  hand;  and,  of  course,  he  l>elng  stronger 
than  I,  I  had  to  give  way  to  him,  and  let  him 
have  it"  On  cross-examination  she  said: 
"No,  because  you  do  not  know  more  than 
just  take  it  from  your  hand.  That  man  took 
it  by  main  force  from  my  hand."  The  court, 
in  discussing  the  testimony,  said:  "The 
crime  of  robbery  in  this  state  is  the  same  as 
at  common  law.  The  statute  does  not  at- 
tempt to  define  the  crime;  only  provides  the 
penalty.  We  are  clearly  of  the  opinion  that 
the  testimony  of  the  commonwealth,  if  true, 
showed  that  the  crime  of  robbery  had  been 
committed."  In  Davis  v.  Com.,  54  8.  W. 
959,  this  court  again  had  under  consideration 
the  offense  in  question.  In  discussing  the 
case  it  said:  "It  will  be  observed  that  the 
snatching  of  the  mMiey  from  Barton's  hand 
was  excluded  from  the  jury  by  the  second 
Instruction,  as  evidence  of  actual  violence. 
We  think  this  fact  was  evidence  to  go  to 
the  Jury,  and  they  should  have  been  instruct- 
ed to  convict  if  the  money  was  taken  against 
Barton's  will  by  actual  force."  In  Blanton 
V.  Com.,  58  S.  W.  422,  the  court,  in  discuss- 
ing the  offense  of  robbery,  said:  "The  tak- 
ing must  be  by  violence,  or  by  putting  the 
owner  in  fear;  but  both  of  these  circum- 
stances need  not  concur.  Williams  v.  Com., 
50  S.  W.  240.  Under  the  rule  announced  in 
this  case  and  the  authorities  cited  therein 
the  indictment  is  suffleient    It  was  held  in 


the  same  case  that  to  snatch  a  pocketbook 
from  another's  hand  was  robbery,  and  in 
Snyder  v.  Com.,  55  S.  W.  679,  it  was  held 
that,  If  the  victim  was  poshed  or  shoved 
about  by  the  pickpocket  or  his  associate  for 
the  purpose  of  diverting  his  attention,  and 
the  crime  is  then  accomplished,  it  is  rob- 
bery, even  if  the  victim  Is  at  tiie  time  un- 
aware of  his  loss."  This  court.  In  the  recent 
case  of  Com.  v.  Davis  (filed  Jan.  10,  1902)  66 
8.  W.  27,  had  under  consideration  the  crime 
of  robbery.  After  stating  the  ease,  the  court 
said:  "The  prosecuting  witness  testified  that 
she  was  walking  along  Fourth  street  about 
one  o'clock  in  the  daytime;  that  she  saw  two 
boys  iu  a  yard  of  an  empty  house;  that,  aft- 
er she  passed  beyond,  one  of  them  slipped  up 
behind  her,  grabbed  her  purse,  which  she 
was  carrying  in  her  hand,  and  that  she  re- 
sisted with  all  her  force,  but  that  he  slipped 
one  of  his  hands  over  her  wrist,  and  wrench- 
ed her  pocketbook  out  of  her  hand  with  bis 
other  hand;  and  that  it  contained  $10;  and 
that  the  boy  ran  off  with  it,  she  pursuing." 
The  court  then  proceeded  to  retee  to  the 
facts  which  in  law  constitute  robbery,  which 
are  stated  substantially  as  contended  for  by 
appellant  The  court  then  said:  "It  is  not 
so  much  the  extent  and  degree  of  violence 
which  makes  the  crime  as  the  success  there- 
of. Any  force  which  is  sufficient  to  take  the 
property  against  the  owner's  will  is  all  that 
is  necessary  to  make  up  the  crime  of  rob- 
bery." Under  the  Civil  Code  of  Practice  this 
court  cannot  reverse  a  Judgment  of  convic- 
tion If  there  be  any  evidence  tending  to  es- 
tablish the  guilt  of  the  accused.  In  this  case 
it  must  be  conceded  that  the  snatching  of 
the  pocketbook  from  the  hand  of  Eckler  re- 
quired some  force  or  violence,  and  the  jury 
might  perhaps  infer  from  all  the  statements 
of  the  witness  that  he  was  put  in  some  fear, 
else  he  would  have  made  greater  effort  to  re- 
capture his  money;  hence  it  se«ns  to  us 
that,  taldng  all  the  testimony  introduced  in 
this  case,  there  was  evidence  tending  to 
show  that  the  appellant  took  the  pocketbook 
and  money  by  violence,  and  probably  pat  the 
witness  in  some  fear.  It  is  true  that  the  wit- 
ness did  not  state  that  he  was  put  In  fear, 
nor  that  he  tried  to  hold  onto  the  pocket- 
book;  he  does  not  appear  to  have  been  asked 
specifically  on  these  points;  In  fact,  the 
snatching  or  grabbing  and  jerking  of  pocket- 
book  out  of  the  witness'  hand  was  probably 
done  so  quickly  that  he  had  no  chance  to 
actively  resist;  and,  if  this  be  true,  we 
think  such  taking  or  snatching  must  be  con- 
strued as  taking  by  violence  or  force.  It 
results  from  the  foregoing  that  the  court  did 
not  err  in  respect  to  the  giving  or  refusing 
of  instructions. 

For  the  reasons  indicated,  the  Judgmoit 
is  afilrmed. 
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SAJmERS  T.  BOND  et  at* 

(Court  of  Appeals  of  Kentucky.    Feb.  1% 

1902.) 

BALES  or  LIVE  STOCK— RIGHT  OP  BUTBR  TO 

ORAD»-coNcr.DarvENEaa  of  rbjbctkmj  by 

BUYER— MEASURE   OF  DAMAGES. 

1.  Where  a  contract  for  the  sale  of  lamba 
provided  that  the  Iambs  were  to  be  "top"  or 
"prime"  lambs,  and  should  be  graded  t^  the 
buj-er,  bat  not  "harder"  than  a  former  ship- 
ment, the  quuBtion  of  whether  the  lamba  de- 
livered were  or  not  "top"  lambs  was  not  left 
solely  to  the  buyer,  as  that  would  hare  pven 
him  the  absolute  power  of  regectiou,  and  the 
contract  would  thus  not  have  been  mutually 
binding. 

2.  Upon  the  buyer's  rejection  in  open  market 
of  lamoB  which  the  evidence  shows  were  "top" 
lambs,  the  seller  had  the  right  to  resell  them 
then  and  there  at  the  best  price  obtainable 
that  day  in  that  market;  and,  the  price  which 
they  brought  being  the  beet  test  of  the  market 
price  of  those  particnlar  lamba,  the  difference 
between  that  price  and  the  contract  price  is 
the  measure  of  damages. 

Appeal  from  circuit  court,  Anderson  coun- 
ty. 
"Not  to  be  officially  reported." 
Action  by  Bond  &  Crossfleld  against  An- 
drew Sanders  to  recoTer  damages  for  breach 
of  contract  Judgment  for  plaintiftB.  aad 
defendant  appeals.    Affirmed. 

McCandlesa  &  Jame«  and  Oalther  &  Van- 
aradall.  for  appellant  It.  W.  McKee,  for 
sppelleea. 

O'REAR,  J.  Appellees  contracted  to  sell, 
and  did  d^ver,  to  appellant  a  lot  of  lambs, 
for  tbe  market  of  June  26,  1900,  at  Bourbon 
Stock  Yards,  LooIsTllle.  Appellees  tendered 
at  the  place  and  time  mentioned  671  lambs, 
as  compliance  with  tbe  contract  Appellant 
received  only  338  of  them.  The  remainder 
rejected  were  then  sold  by  appellees  on  the 
open  market  and  at  that  place,  and  on  that 
day.  Tbey  realized  some  $600  less  than  tbey 
would  have  brought  bad  tbey  been  received 
under  the  contract  at  tbe  contract  price. 
This  suit  was  to  recover  this  difference,  as 
damages  for  tbe  alleged  breach  of  contract 
The  jury  returned  a  verdict  for  ^50.  Two 
grounds  for  a  new  trial  were  relied  on,  and 
are  here  urged  for  a  reversal:  (1)  That  tbe 
verdict  is  not  sustained  by  sufficient  evi- 
dence;  (2)  that  tbe  verdict  is  excessive. 

The  agreement  was  not  In  writing.  Ap- 
pellees contended  that  appellant  agreed  to 
take  all  the  lambs  tbey  would  ship  him  on 
tbe  26tb  day  of  June  for  that  day's  market 
at  tbe  Bourbon  Stock  Yards,  Louisville;  it 
being  understood  that  tbe  probable  number 
would  be  two  or  three  car  loads;  one  or  two 
of  the  cars  to  be  "double  deckers."  The 
lambs  were  to  be  graded  by  appellant  bat 
no  "harder"  than  a  similar  lot  shipped  and 
sold  on  that  market  by  appellees  on  June 
20,  1900;  and  the  lambs  to  be  shipped  were 
to  be  equal  in  quality  to  those  of  the  20th, 
and  to  be  similarly  graded,  which  was  not 
exceeding  14  rejections  to  tbe  car.    FV>r  these 

■R«ponad  br  Edward  w.  hidss,  E8Q.,et  the  rraak- 
(ort  bar,  and  tarmerlr  <tBte  r«port«r. 


Iambs  appellant  was  to  pay  seven  cents  per 
pound,  which  had  been  the  market  price  for 
"top"  or  "prime"  lambs  on  the  20tb.  Appel- 
lant's firm  were  to  have  the  commission  of 
five  cents  per  head  for  this  sale.  Appellant 
claims  that  the  contract  was  that  appellees 
were  to  ship  not  exceeding  two  car  loads  for 
that  day's  market,— one  to  be  a  double-deck- 
ed car,  and  one  single,— and  tbat  they  were 
to  be  all  top  or  prime  lambs,  but  all  subject 
to  appellant's  grading.  For  them  he  was  to 
pay  seven  cents  per  pound,  taking  five  cents 
per  head  commission  to  his  firm  for  the 
sale.  The  lambs  shipped  and  sold  on  the 
20th  were  graded  as  top  lambs,  with  the  re- 
jections stated.  B^vldence  was  introduced  on 
the  trial  as  to  what  constituted  "top"  pr 
"prime"  lambs.  Prom  It  we  gather  that 
ewes  or  wethers  weighing  from  60  to  90 
pounds,  fat  and  smooth,  filled  this  descrip- 
tion, though  a  few  bucks  were  aflowed,  oth- 
er conditions  being  present  The  market  on 
June  20th  was  shown  to  havci  been  strong 
and  "booming."  This  was  the  day  the  con- 
tract was  made.  On  the  26th  the  conditions 
had  completely  changed.  They  are  very 
graphically  shown  in  a  circular  letter  Issued 
to  the  trade  by  appellant's  firm  on  that  day, 
and  wblcb  was  written  by  appellant  .  We 
quote  from  it:  "The  New  York  market  was 
flooded  with  Iambs  yesterday  and  to-day,  and 
was  completely  demoralized,  with  prices 
$1.60  to  12.00  per  cwt  lower  than  Saturday. 
This  morning's  reports  from  there  quoted 
top  lambs  at  ^.50.  LouisvlUe  speculators 
had  about  fifteen  loads  on  the  Jersey  City 
market  this  week,  which  lost  from  $200.00 
to  $400.00  per  load.  Hiey  were  ont  of  the 
market  to-day,  and  refused  to  bid  on  any- 
thing. On  account  of  the  demoralized  condi- 
tion of  the  dressed-meat  trade  in  the  East 
tbe  Chicago  packers  wanted  but  few  Iambs, 
and  wanted  them  cheap.  Some  of  the  buy- 
ers never  raised  their  bids  above  $5.60.  Tb© 
bulk  of  the  top  lambs  that  crossed  the  scales 
went  at  $5.75  to  $6.00;  good  seconds,  $4.00 
to  $4.25;  and  the  cnUs  at  $2.50  to  $3.75. 
About  fifteen  decks  carried  over  to-night  un- 
sold. Prospects  unfavorable  for  immediate 
future."  The  evidence  further  shows  that 
in  the  matter  of  grading  lambs,  it  made  a 
very  material  difference  as  to  the  state  of 
the  market  If  strong,  they  were  graded 
liberally;  If  weak,  they  were  graded  "hard." 
And  herein,  in  our  opinion,  was  much  of  the 
difficulty  in  this  transaction.  Three  witness- 
es testified  to  appellees'  version  of  what  tbe 
contract  was;  two  to  appellant's  version. 
They  all  appeared,  so  far  as  we  can  see  tibm 
the  record,  equally  Intelligent  and  to  have 
had  about  the  same  opportunities  for  know- 
ing the  facts  about  which  they  dejKieed.  We 
could  not  say  tbat  the  jury  was  unauthor- 
ized in  believing  appellees'  evidence.  Some 
balf  dozen  witnesses  testify  for  appellees 
to  having  seen  the  lambs  of  the  20th  and 
those  of  the  2eth.  The  sum  of  their  testf^ 
mony  is  that  those  of  the  26th  wer«  at  leoa^ 


090 


00  SOUTHWESTERN  REPORTER. 


(Ky. 


tbe  equal  In  quality  and  grade  with  those 
of  tbe  20th.  Two  witnesses  for  appellant 
say  that  the  last  shipment  was  of  Inferior 
quality  to  those  of  the  20th,  and,  anyhow, 
were  not  top  lambs;  that  Is,  those  rejected 
were  not.  We  could  scarcely  be  expected. 
In  this  character  of  case,  to  say  that  tbe 
Jury  were  not  authorized  In  believing  the 
greater  number  of  witnesses.  Furthermore, 
we  are  convinced,  from  our  reading  oC  the 
testimony,  that  tbe  weight  of  the  evidence 
on  this  point  was  decidedly  for  appellees. 

Tbe  main  stress  of  the  appellant's  argu- 
ment seems  to  be,  though,  on  the  point  that 
appellant  was  to  grade  the  lambs;  they 
were  to  be  subject  to  bis  Inspection  and  ac- 
ceptance; and  that  his  rejection  of  the  338 
was  within  the  terms  of  the  contract,  and 
conclusive.  We  think  not.  Even  had  the 
contract  been  as  contended  by  appellant,— 
viz.,  that  the  lambs  were  to  be  top  or  prime 
lambs,  and  to  be  graded  by  him,— tbe  ques- 
tion of  whether  they  were  or  were  not  top 
lambs  would  not,  in  case  of  dispute,  be  left 
solely  to  appellant  A  contract  between 
competent  parties  must  be  mutually  binding. 
If  appellant  had  the  privilege  he  claims,  it 
is  obvious  that  be  would  not  be  bound  at 
all.  It  would  be  merely  an  open  offer  by 
appellees  to  sell,  with  the  uncontrollable 
right  of  total  rejection  by  appellant  Such 
could  not  have  been  tbe  Intention  of  the 
parties.  Both  must  be  bound,-^ne  to  deliv- 
er the  thing  sold;  tbe  other,  to  accept  it 
The  question  is,  is  the  thing  delivered  that 
which  was  agreed  to  be?  If  so,  the  buyer 
must  accept,  or  answer  for  the  damages. 
There  may  be  a  point  of  legitimate  advan- 
tage to  a  buyer  having  the  right  to  grade 
the  quality  of  property  purchased  by  him'. 
For  example.  In  questions  of  honest  dlfter- 
ence  of  opinion,  when  the  dividing  line  Is  so 
Indistinct  as  to  well  leave  tbe  true  quality 
on  either  side,  the  buyer's  grading  would 
probably  t>e  acquiesced  in  by  the  other 
party.  Bnt  if  the  difference  la  marked  and 
Irreconcilable,  if  tbe  agreement  is  a  contract 
of  sale,  neither  party  to  it  can  be  said  to 
have  the  exclusive  right  of  determining  the 
controverted  point  Human  nature  is  not 
so  constituted  as  to  fulfill  the  requirements 
of  such  test. 

The  Jury  found,  and  the  evidence.  In  our 
opinion,  authorized  them  to  find,  that  the 
contract  was  that  tbe  lambs  were  to  be  top, 
and  graded  by  appellant  as  were  those  of 
tbe  20th  of  June;  that  those  delivered  the 
2Cth  were  "tops";  and  that  they  had  been 
much  more  strictly  graded  than  those  of  the 
20th.  Tills  brings  us  to  consider  whether 
the  damages  found  were  too  much,  under  the 
facts.  It  is  ingeniously  argued  for  appel- 
lant that  if  appellees  are  correct  In  their 
contention  that  the  rejected  lambs  were  in 
fact  top  lambs,  appellees'  damages  must 
necessarily  be  covered  by  the  difference  In 
price  for  that  grade  of  lambs  in  that  mar- 
ket on  that  day  and  tbe  contract  price  of 


7  cents,  and  that,  as  the  evidence  shows  the 
market  for  top  lambs  on  June  26th  was  $6, 
fl  per  hundred  weight  Is  the  exact  damage 
sustained;  that  the  proof  shows  the  rejected 
lambs  weighed  about  24,000  pounds,  less 
weight  of  those  that  were  subject  to  rejec- 
tion under  the  conditions  of  the  20th  (1.  e., 
7  to  the  deck,  whose  weight  was  2;555 
pounds),  leaving  21,520  pounds.  Thus  It  is 
said  $216.20  was  the  maximum  verdict  al- 
lowable. Had  appellees  not  sold  the  Iambs, 
and  bad  they  Incurred  no  other  exp^ise  be- 
cause of  the  breach  of  the  contract  appel- 
lant's figures  and  argument  would  have  becu 
Irresistible.  But  they  did  not  keep  them; 
nor  were  they.  In  law,  bound  to  do  so.  On 
the  contrary,  upon  appellant's  rejecting 
them,  appellees  had  the  right  to  resell  then 
and  there,  In  open  market  at  fair  sale.  In- 
deed, It  was  probably  their  duty  to  appel- 
lant in  this  case  to  have  done  so.  If  tbe  sale 
was  not  a  fair  <me,  then  a  different  rule  to 
the  one  contended  for  by  appellees  would 
probably  apply.  Tbe  facts  shown  In  this 
case  Illustrate  well  the  Justice  of  tbe  rule 
here  stated.  While  the  nominal  market 
price— the  highest  point— for  top  lambs  on 
that  day  In  that  market  was  quoted  at  $C, 
and  was  such  In  fact  yet  all  top  lamtrn  did 
not  fetch  that  price  that  day  In  that  market; 
nor  could  all  the  lambs  on  hand  find  buyers 
then  at  the  highest  price.  Appellees  were 
not  bound  to  carry  tbe  lambs  over,  risking 
other  and  possibly  worse  markets,  with  add- 
ed expenses  and  risks,  l^ey  were  author- 
ized to  sell  for  the  best  price  obtainable  that 
day  in  that  market.  Tbe  sales  being  ad- 
mittedly fair,  the  best  test  of  the  market 
for  these  particular  lambs  was  not  what 
others  brought  but  what  these  brought 
Tbe  Jury's  verdict  was  not  excessive. 

There  Is  no  error  In  tbe  matters  complain- 
ed of.    Judgment  affirmed. 


YANOY  et   al.   v.   TOWN  OF   FAIRVIEW 

et  al.i 

(Court  of  Appeals  of  Kentucky.    Feb.  12, 

1902.) 

MUNICIPAL  CORPORATIONS— mCTBNSlON  OP 
BOUNDARY— TOWN  LYINO  IN  TWO  COUNTIES 
—JURISDICTION   TO   APPOINT  TRUSTEES. 

1.  Ky.  St  i  3713,  restricting  the  boundary 
of  towns  when  created,  does  not  apply  to  a 
Bixth-cl.iss  town  organized  by  roeclal  charter 
and  then  in  existence,  the  boundary  of  which 
may  be  extended  any  reasonable  distance. 

2.  Where  a  town  lies  In  two  counties,  the 
county  judge  of  either  may  appoint  truste<?s; 
the  jurisdiction  continuing  in  the  one  first  eier- 
cisinff  the  authority. 

3.  The  acts  of  persons  acting  and  recognized 
as  town  trustees  are  valid,  they  being  de  facto 
olScers. 

4.  Where  every  lot  in  a  town,  save  three,  had 
been  built  upon  at  the  time  an  ordinance  an- 
nexing territory  was  passed,  and  much  of  the 
annexed  territory  was  used  by  citizens  of  the 
town  as  pasture  lots,  the  court  was  justified 
In  condnalng  that  the  proposed  territory  was 

'  Reported  by  Edward  W.  Hines,  Esq.,  at  ths  Frank- 
tort  bar,  and  {ormerly  state  reporter. 
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necessary  for  the  growth  of  the  town,  and 
that  the  anuexation  of  the  territory  would 
canse  no  serious  injury  to  the  persons  owning 
real  estate  therein. 

Appeal  from  circuit  court,  Todd  county. 

"Not  to  be  offldally  reported." 

Proceeding  by  John  W.  Yancy  and  others 
against  the  town  of  Fairview  and  others  to 
prevent  the  annexation  of  territory  to  the 
town.  Judgment  for  defendants,  and  plain- 
tiffs appeal.    Affirmed. 

Perkins  &  Trimble,  for  appellants.  W.  Ik 
Reeves,  for  appellees. 

WHITE,  J.  This  was  a  proceeding  begun 
by  appellants  In  the  circuit  court  of  Todd 
county  to  prevent  the  annexation  of  certain 
territory  to  the  town  of  Fairview,  and  to 
prevent  cutting  oft  a  part  of  the  boundary 
as  it  existed.  It  appears  that  Fairview  was 
established  by  special  charter  in  1846,  and 
that  its  boundary  was  in  both  Christian 
and  Todd  counties,  and  was  originally  di- 
vided into  20  lots;  10  bebig  on  either  side 
of  the  tumplice;  the  major  portion  being 
hi  Christian  county.  In  June,  1898,  the  town 
trustees,  who,  it  seems,  had  been  appointed 
by  the  county  judge  or  county  court  of  Todd 
county,  passed  an  ordinance  at  a  regular 
meeting  changing  the  boundary  of  the  town 
by  cutting  off  a  small  strip  on  the  west  or 
Christian  county  side,  and  by  annexing  other 
territory  so  as  to  make  the  town  a  ret  tangle, 
142  by  182  poles  in  dimensions.  The  appel- 
lants filed  their  petition  in  equity  under  the 
statute,  objecting  to  the  proposed  change,  in 
the  proposed  annexation  of  the  territory. 
There  seems  to  be  no  objection  to  that  part 
of  the  ordinance  cutting  off  territory.  The 
objections  presented  are  (1)  that  the  pro- 
posed boundary  exceeds  one-fourth  of  a  mile 
in  eacb  direction,  necessary  to  form  a  square; 
(2)  that  the  board  of  trustees  acting  when 
the  ordinance  was  enacted  was  illegal,  as  it 
Is  contended  the  county  judge  or  county 
court  of  Todd  county  had  no  authority  to 
appoint  trustees  for  the  town,  as  it  lay  part- 
ly in  Christian  county;  (3)  the  right  of  the 
l*otitioners,  citizens  and  freeholders  in  the 
territory,  to  object  to  l>elng  annexed  to  the 
town.  It  Is  Insisted  that  the  opponents  com- 
pose 75  per  cent  of  the  resident  freeholders 
of  the  territory  sought  to  be  annexed.  The 
court  sustained  a  demurrer  to  the  first  and 
second  grounds,  and  issue  was  made  by 
pleadings  as  to  the  third,  and  on  tbls  proof 
was  beard.  On  final  hearing  the  court  re- 
fused relief  and  dismissed  the  petition,  and 
hence  this  appeal  is  prosecuted. 

We  are  of  opinion  that  the  demurrer  to  the 
petition;  or  the  part  pleading  that  the  bound- 
ary lines  are  more  than  one-fourth  of  a  mile, 
was  properly  sustained.  We  know  of  no 
statute  restricting  the  boundaries  of  sixth- 
class  towns  to  one-fourth  of  a  mile  eacb 
way,  forming  a  square,  except  section  3713, 
Ey.  St.,  which  is  a  part  of  the  act  of  July 
3,  1888.  for  the  creation  and  organization  of 


towns.  That  section  applies  only  to  tb<> 
creation  and  organization  of  towns  in  the 
first  instance.  Both  the  minimum  popula- 
tion and  the  maximum  territory  are  prescrib- 
ed for  the  first  organization  of  towns  under 
that  act  That  act  has  no  application  to 
such  towns  as  Fairview,  organized  by  spe- 
cial charter,  and  then  in  existence.  By  sec- 
tion 3663,  Ey.  St.— a  part  of  the  charter  of 
the  sixth-class  towns,— it  is  provided,  "The 
boundaries  of  the  several  towns  of  this  class 
shall,  until  changed  as  herein  provided,  re- 
main as  now  established  by  law."  The 
charter  of  the  sixth-class  towns  was  passed 
July  1,  1893;  and  the  act  of  July  3,  1893, 
providing  for  the  creation  and  organization 
of  towns.  Is  no  part  of,  nor  amendatory  to, 
the  charter  of  sixth-class  towns.  So  far  as 
boundary  is  concerned,  the  sixth-class  towns 
In  existence  July  1,  1893,  might  have  been 
of  any  size,  which  they  retained,  or  they 
might  under  the  provisions  of  the  Charter, 
be  extended  any  reasonable  distance. 

The  second  objection— that  the  county 
court  or  county  judge  of  Todd  county  had  no 
power  or  authority  to  appoint  trustees  of 
the  town,  because  the  town  lay  partly  in 
Christian  county— Is  also  unsound.  If  the 
county  judge  of  Todd  county  could  not  act 
for  the  identical  same  reason  the  county 
Judge  of  Christian  could  not  act;  and  then, 
by  the  position  of  appellants,  there  is  no 
authority  in  either  to  act  The  power  to  ap- 
point could  not  be  joint  If  It  exists  at  all, 
it  must  exist  in  one  or  the  other.  It  can- 
not exist  as  a  joint  power.  We  hold  that 
the  power  and  jurisdiction  to  appoint,  In 
proper  cases,  is  concurrent  in  the  two  author- 
ities. The  first  exercising  has  authority. 
This  is  like  the  concurrent  jurisdiction  of 
two  courts.  Either  may  act  but  not  both. 
Nor  is  It  a  joint  power.  That  court  first  tak- 
ing jurisdiction  holds  to  the  final  determina- 
tion of  the  case.  The  appointments  had 
been  made  by  the  Todd  county  judge,  and  as 
be  exercised  the  right,  concurrent  in  him, 
his  appointment  was  legal,  and  the  trustees 
so  appointed  had  authority  to  enact  the  ordi- 
nance in  question.  Besides  this  question, 
the  acts  of  the  trustees,  acting  and  recog- 
nized as  such,  are  valid  and  binding.  They 
were  de  facto  officers,  as  was  expressly  held 
In  the  case  of  Pence  v.  City  of  Frankfort 
(Ky.)  41  S.  W.  1011. 

Upon  the  issue  presented,  we  are  of  the 
opinion  from  the  proof  that  less  than  75 
per  cent  of  the  freeholders  of  the  territory 
to  be  annexed  have  remonstrated  against  the 
annexation.  The  proof  very  clearly  estab- 
lishes the  fact  that  every  lot  in  the  town, 
save  three,  bad  been  built  upon  and  was  oc- 
cupied when  the  ordinance  was  enacted. 
It  would  seem,  therefore,  necessary,  if  the 
town  was  to  grow  at  all,  that  there  must  be 
territory  added.  It  is  also  shown  that  much 
of  the  annexed  territory  was  owned  by  citi- 
zens of  the  town,  and  used  as  pasture  lots 
for  their  horses  and  milch  cows.    We  co^ 
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elude  from  tbe  prtof  (1)  that  less  tban  75 
per  cent  bave  remonstrated;  (2)  that  the 
proposed  territory  Is  necessary  for  the 
growth  of  the  town;  and  (3)  that  the  annex- 
ation -will  cause  no  sertons  injury  to  tbe 
persons  owning  real  estate  therein.  True, 
tbe  annexation  of  this  territory  will  subject 
this  property  to  taxation  for  municipal  pur- 
poses; but  this  fact  must  always  be.  The 
outlying  territory  brought  in  Is  owned  large- 
ly by  residents,  who  must  pay  the  expenses 
of  tixe  town  corporation  anyway;  and  in 
others  they  receive  the  benefit  of  tbe  town 
organization,  and  It  cannot  be  said  that  they 
are  materially  injured  by  being  compelled 
to  contribute  to  pay  for  the  benefits  received. 
Upon  tbe  whole  case,  we  decline  to  disturb 
the  judgment  of  tbe  court  below.  Judgment 
afiBrmed. 

BERTRAM  y.  ROSS.1 

(Court  of  Appeals  of  Kentucky.    Feb.  11, 

1902.) 

DBBD  TO  EXECUTOR— MORTOAOE  BY  BXECU- 
TOR  FOR  INDIVIDUAL  DEBT— PURCHASE  AT 
JUDICIAL  SALE  WITH  NOTICE  OF  TRUST- 
CANCELLATION  OF  DEED  TO  VENDOR  — 
RENTS  AND  IMPROVEMENTS. 

1.  Where  one  to  whom  land  was  cooTeyed 
aa  executor  morttraged  it  to  secure  bis  indirid- 
ual  debt,  the  purchaser  at  a  sale  made  to  en- 
force the  mortgage  lien  was  charged  with  no- 
tice of  the  trust;  and,  the  deed  to  the  executor 
having  been  canceled,  the  purchaser  must  re- 
store the  possession  to  the  executor's  grantor. 

2.  The  purcliaser  Is  entitled  to  be  reimburs- 
ed for  moneys  expended  by  him  for  vnhiable 
and  lasting  improTements,  to  the  extent  they 
add  to  the  salable  value  of  the  laud,  to  be  set 
off  by  the  reasonable  rental  value  of  tbe  land 
from  the  time  the  owner  was  entitled  to  pos- 
session. 

Appeal  from  circuit  court.  Barren  county. 
"Not  to  be  offlclally  reported." 
Action  by  W.  L.  Ross  against  W.  D.  Ber- 
tram to  recover  land.    Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

V.  H.  Balrd  and  Herman  Morris,  for  ap- 
pellant. Basil  Richardson  and  R.  L.  Stitb, 
for  appellee. 

BURNAM.  J.  In  March,  1805,  W.  H. 
Barr,  of  Warren  county,  as  executor  of  his 
father,  Thomas  Barr,  sold  and  conveyed  to 
W.  Jj.  Ross  a  tract  of  land  owned  by  bis 
father,  lying  in  Hardin  county,  at  the  agreed 
price  of  $4,500.  Kight  hundred  doUars  was 
paid  by  the  transfer  of  a  tract  of  100  acres 
of  land  owned  by  Ross  in  Barren  county  to 
W.  H.  Barr  as  executor  of  his  father.  For 
the  remainder  of  the  purchase  price,  he  exe- 
cuted seven  notes  for  $500  each,  and  one  for 
.?200,  one  due  each  year  until  all  were  paid; 
and  It  was  stipulated  that,  if  any  one  of  the 
notes  was  not  paid  at  maturity,  all  were  to 
become  due.  W.  H.  Barr  mortgaged  tills 
land  in  his  individual  capacity  to  one  Wat- 
son as  security  for  money  borrowed.  And 
In  a  suit  Instituted  by  his  administrator  to 

'  Reported  hj  Edward  W.  HlneB,  Esq.,  of  tbe  Frank- 
fort bar,  and  formerly  state  reporter. 


enforce  the  paymoit  of  tbe  money  so  bor- 
rowed, a  judgment  was  entered  decreeing 
its  sale,  at  which  sale  appellant  became  the 
purchaser.  In  the  meantime  Ross  defaulted 
in  the  payment  of  two  of  the  notes  executed 
by  him,  and  suit  was  thereupon  instituted  to 
enforce  the  purchase-money  lien  for  all  tbe 
notes,  to  which  Ross  filed  an  answer  and 
cross  petition,  asking  a  rescission  of  the  con- 
tract upon  the  ground  that  Barr  In  the  sale 
of  the  land  had  exceeded  his  authority  un- 
der his  father's  will,  and  that  for  this  rea- 
son the  sale  was  void.  The  circuit  judge 
decided  against  his  contention,  and  an  ap- 
peal to  this  court  resulted  in  a  reversal,  and 
direction  to  cancel  both  of  the  deeds  and 
restore  to  each  party  the  land  theretofore 
conveyed.  See  Ross  v.  Barr's  Ex'r,  53  S.  W. 
658.  Upon  the  entry  of  tbe  mandate,  judg- 
ment was  entered  by  the  circuit  court  in 
conformity  thereto.  Thereupon  appellee, 
Ross,  instituted  this  suit  against  Bertram, 
in  which  be  set  out  ail  tbe  foregoing  facts, 
and  alleged  that  the  mortgage  from  Barr  to 
Watson  was  given  to  secure  the  individual 
Indebtedness  of  Barr  to  Watson,  and  that 
appellant  was  apprised  of  this  fact  by  the 
record  at  the  time  of  his  purchase  and  ac- 
ceptance of  the  commissioner's  deed,  and 
that  he  acquired  no  title  by  reason  thereof, 
and  prayed  that  he  be  adjudged  possession 
of  tbe  land,  and  damages  for  withholding  It 
The  defendant  interposed  a  general  and  spe- 
cial demurrer,  both  of  which  were  overruled; 
and  he  then  filed  an  answer.  In  which  he 
pleaded  that  plaintiff  was  estopped  from 
claiming  to  be  tbe  owner  and  entitled  to  the 
possession  of  the  land  sued  for— First,  by 
reason  of  the  deed  executed  by  him  to  Barr 
as  executor;  second,  because  he  bad  negli- 
gently failed  to  file  In  the  office  of  the  clerk 
of  tbe  Barren  county  court  a  statement 
showing  that  he  was  attempting  in  the  pro- 
ceeding in  the  Hardin  circuit  court  to  pro- 
cure a  rescission  and  cancellation  of  the 
deed  made  by  him  to  Barr,  thereby  Inducing 
tbe  defendant  to  purchase  and  pay  for  the 
land.  Appellant  also  claims  that  he  has  ex- 
pended several  hundred  dollars  for  lasting 
and  valuable  improvements,  which  materi- 
ally enhanced  the  salable  value  of  the  land, 
and  for  which  he  asked  judgment  upon  his 
counterclaim.  A  general  demurrer  was  sus- 
tained to  each  paragraph  of  the  answer,  and 
judgment  given  in  favor  of  the  plaintiff, 
which  is  DOW  here  for  review. 

It  was  apparent  from  the  deed  of  appellee 
to  Barr  that  be  did  not  hold  the  property 
in  his  Individual  capacity,  but  as  executor 
of  the  estate  of  bis  father,  Thomas  Barr; 
and  "a  purchaser  with  notice  of  a  trust, 
either  express  or  implied,  becomes  him.<:elf 
a  trustee  for  the  beneficiary  with  respect  of 
the  property,  and  is  bound  in  the  same  man- 
ner as  the  original  trustee  from  whom  he 
purchased."  See  Pom.  Eq.  Jur.  (2d  Ed.)  { 
CSS.  And  the  same  author.  In  section  lOiS, 
says:     "Wherever  property,   real  or  iierson- 
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al,  ia  impreased  with  or  subject  to  a  trust 
of  any  kind,  express  or  by  operation  of  law, 
and  la  conveyed  or  transferred  by  the  trus- 
tee, not  In  coarse  of  executing  and  carrying 
into  effect  the  terms  of  an  express  trust,  or 
derolTes  from  a  trustee  to  a  third  person, 
who  Is  a  mere  volunteer,  or  who  Is  a  pur- 
chaser with  actual  or  constructive  notice  of 
the  tmat,  then  the  rule  la  universal  that  such 
purchaser  with  notice  acquires  and  holds 
the  property  subject  to  the  sam«  trust  which 
before  exlste<l,  and  becomes  himself  a  trus- 
tee for  the  original  beneficiary.  Equity  Im- 
presses the  trust  upon  the  property  In  the 
bands  of  the  purchaser,  and  compels  him  to 
bold  the  property  subject  to  the  trust,  and 
renders  falm  liable  to  all  the  remedies  which 
may  be  proper  for  enforcing  the  rights  of 
the  beneficiary.  It  Is  not  necessary  that 
such  purchaser  should  be  guilty  of  fraud,  or 
actually  Intended  a  violation  of  the  trust 
obligation.  It  Is  sufficient  that  be  acquires 
the  property  upon  which  a  trust  is  in  fact 
Impressed,  and  that  he  is  not  a  bona  fide 
purchaser  for  a  valuable  consideration,  with- 
out notice."  And  this  rule  has  been  repeat- 
edly recognized  by  this  court.  See  Morrison 
T.  Page,  9  Dana.  420;  MlUer  v.  Edwards,  7 
Bush,  381;  Prather  v.  Welsslger,  10  Bush, 
130.  Appellant  was  bound  to  take  notice  of 
the  limitation  contained  In  the  deed  to  Barr's 
executor  from  appellant,  and  acquired  by 
his  purchase  no  better  title  to  the  property, 
as  against  the  rightful  owner,  than  Barr 
himself  had.  A  cancellation  of  the  deeds 
was  decreed  In  Boss  v.  Barr's  E^'r,  supra, 
and  we  are  of  the  opinion  that  appellee  was 
entitled  to  be  restored  to  the  posseesl<ui  of 
his  land. 

But  we  think  appellant  Is  entitled  to  be 
relmbarsed  for  moneys  expended  by  him  for 
valuable  and  lasting  Improvements,  to  the 
extent  that  they  add  to  the  salable  ralne  of 
the  land,— to  be  set  off,  however,  by  the  rea- 
sonable rental  value  of  the  land  from  the 
time  appellee  was  entitled  to  the  possession 
tbereof.  For  this  reason  alone  the  Judg- 
ment is  reversed,  and  the  cause  remanded 
for  proceedings  consistent  with  this  opinion. 

HOBSOX,  J.,  not  sitting;  WHITE,  J„  sit- 
ting In  hla  stead. 


ILLINOIS  CENT.  B.  CO.  ▼.  OHBBN.i 

(Oonrt  of  Appeals  of  Kentucky.    Feb.  12, 
1902.) 

KAILROADS-HOSPITAL   MAINTAINED  BY  CON- 
TRIBUTION    OP    KMPLOTfiS— LIABILITY    FOH 
REFUSAL  TO  OIVB  CERTIFICATE   OP  ADMIS- 
SION—MSASURB  OF  DAMAOBS. 
1.  Where  each  emplojre  of  a   railroad   com- 
pany on  a  certain  divipton  employed  as  much 
as  four  days  in  a  month  was  required  by  the 
company  to  eoutribute  to  the  maintenance  and 
support  of  a  hospital,  the  sum  assessed  atminst 
buu  according  to  his  wages  t>eing  withheld  by 

'Reported  by  Edward  W.  Htnei,  Esq.,  ot  the  Frank- 
tort  bar,  and  formerly  itate  reporter. 


the  company's  paymaster  out  of  his  wages  and 
tamed  into  the  hospital  fund,  which  was  hold 
by  the  company's  treasurer,  and  tbe  employes 
making  the  payments  had  no  voice  in  the  mun- 
agement  or  control  of  the  hospital  except  that 
superior  employ^  gave  to  snboidinatcs  cer- 
tificates of  admission  when  they  were  sick  or 
injured,  plaintiff,  an  employ^  who  was  in- 
jured after  being  employed  more  than  four 
days,  was  entitled  to  admission  to  the  hospital, 
and  for  injury  resulting  from  the  refusal  of  bis 
foreman  to  give  him  a  certificate  eutitliuK  him 
to  transportation  and  entrance  to  tbe  hospital 
the  company  is  liable. 

2,  If  plaintiff  was  entitled  to  admission  to 
the  hospital,  he  was  entitled  to  tbe  skilled 
surgical  treatment  and  accommodations  he 
would  have  received  there,  and  also  to  board 
and  transportation,  and  if  the  company  re- 
fused to  furnish  these  things  it  is  liable  for  the 
cost  thereof. 

3.  Where  plaiutiff,  instead  of  employing  med- 
ical attention,  contented  himself  to  accept  the 
services  of  the  local  surgeon  of  the  company, 
the  company  is  not  liable  for  any  aggravation 
of  his  injury  by  the  failure  of  that  surgeon  to 
give  him  proper  and  necessary  ti-eatmeut,  as 
he  should  have  procured  such  treatment  else- 
where; it  being  his  duty  to  do  rfU  that  he 
could  to  keep  down  tlie  damage. 

Appeal  from  circuit  court,  Livingston  coun- 
ty. 

"To  be  offlcially  reported." 

Action  by  T.  W.  Gheen  against  tbe  Illinois 
Central  Railroad  Company  to  recover  dam- 
ages for  defendant's  refusal  to  admit  plain- 
tiff to  a  hospital.  Judgment  for  plaintiff, 
and  defendant  appeala    Reversed. 

Qulgley  &  Qulgley  and  PIrtle  &  Trabue, 
for  appelant.  J.  W.  Bush,  C.  C  Grassham. 
and  Molloy  &  TJtiey,  for  appellee. 

WHITE,  J.  The  appeUee  brought  this  ac- 
tfam  tia  damages  for  refusal  t»  admit  him 
bito  tbe  hospital  at  Paducah  after  he  bad 
received  an  injury  to  his  band,  and,  as  is 
alleged,  be  was  deprived  of  prompt  and 
proper  medical  treatment,  and  by  reason  of 
the  failure  to  have  sudi.  proper  treatment 
amputation  of  three  fingers  of  his  hand  lie- 
came  necessary.  It  Is  alleged  that  the  hos- 
pital at  Paducah  is  kept  by  appellant  under 
its  supervision  and  control,  and  the  cost  of 
maintenance  thereof  Is  deducted  from  the 
wages  of  the  railroad  employes  according  to 
a  fixed  scale,  each  employ^  contributing  by 
the  deduction  and  withholding  of  such  part 
of  the  wages  doe  him.  Appellant  by  answer 
denied  that  It  conducted  or  controlled  the 
hospital,  but  alleged  that  it  was  a  voluntary 
association,  composed  of  tbe  railroad  em- 
ployte  of  the  division  from  Louisville  to 
Memphis,  and  that  the  appellant  company 
only  acted  In  a  friendly  way  toward  the  In- 
stitution, and  rendered  friendly  and  gratui- 
tous services  to  It  and  the  empioy6s.  In  col- 
lecting and  disbursing  tl>e  funds  necessary 
to  maintain  the  hospital,  and.  finther,  that 
the  appellant  furnished  transportation  to  the 
hospital  for  any  empioyfi  entitled  to  treat- 
ment therein.  Appellant  denied  all  responsi- 
bility for  the  hospital  management  or  Itabtll- 
tles.  Furtl»er  answering,  the  appellant  de- 
nied that  appellee  was  entitled  to  admissloiC 
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to  the  bospttal,  or  that  he  was  injured  or 
-damaged  by  reason  of  not  being  admitted  to 
the  hospital  earlier  than  be  was.  It  appears 
that  appellee  was  finally  admitted  and  treat- 
ed, and  it  was  In  the  hospital  that  his  fin- 
gers were  amputated.  There  Is  no  claim  of 
liability  of  appellant  by  reason  of  the  Injury 
originally.  Tliat  is  expressly  disclaimed  in 
the  petition.  The  claim  is  for  increased  in- 
jury by  reason  of  not  being  admitted  to  the 
hospital  for  treatment  in  time  to  prevent  the 
loss  of  the  fingers  and  the  suffering  occasion- 
ed thereby. 

Upon  the  issues  presented  the  case  was 
tried,  and  a  verdict  and  judgment  resulted 
■in  favor  of  appellee  for  $1,000.  The  case  is 
here  upon  appeal  from  that  judgment  The 
reasons  and  motion  for  new. trial  assign  as 
«rror  the  action  of  the  court  in  sustaining 
a  demurrer  to  the  plea  to  the  jurisdiction  of 
the  Livingston  circuit  court,  error  in  instruc- 
tions given,  and  that  the  amount  of  the  judg- 
ment Is  excessive. 

The  plea  to  the  jurisdiction  presents  the 
fact  that  at  the  time  the  suit  was  brought 
appellant  had  a  chief  officer  and  agent  resid- 
lug  In  this  state  in  Jefferson  county,  to  wit, 
a  division  superintendent  It  appears  from 
the  petition  that  appellee  was  employed  and 
injured  in  Livingston  county,  and  was  refus- 
ed a  certificate  entitling  him  to  admission 
Into  the  hospital  by  his  foreman  In  Livings- 
ton county.  The  line  of  railroad  runs 
through  Livingston  county.  The  hospital  is 
in  McCracken  county.  In  our  opinion,  the 
Livingston  circuit  court  had  jurisdiction  of 
the  action.  If  wrong  was  done  appellee  at 
all,  it  was  in  Livingston  county.  His  cause 
of  action,  if  he  had  any,  accrued  wholly  In 
that  county. 

The  court  on  the  trial  gave  three  instruc- 
tions, as  follows: 

"(1)  The  coxart  says  to  the  jury  if  they  be- 
lieve from  the  evidence  that  plaintiff  was 
employed  and  labored  for  the  defendant,  and 
while  thus  engaged  he  received  an  injury 
to  his  hand,  then  be  has  the  right  to  admis- 
sion at  once  into  said  hospital  for  treatment; 
and  If  the  jury  further  believe  from  the  evi- 
dence that  defendant,  by  its  officers  and 
agents  governing  said  hospital,  and  that 
plaintiff  was  refused  a  certificate  of  admis- 
sion to  said  hospital,  and  if  plaintiff  suffered 
any  additional  pain  or  injury  by  reason 
thereof,  then  the  law  is  for  the  plaintiff,  and 
the  jury  will  so  find  for  him  as  in  instruction 
No.  8. 

"(2)  If  the  jury  believe  from  the  evidence 
that  said  hospital  was  governed  and  con- 
trolled by  the  laborers  of  the  defendant,  and 
not  by  the  officers  of  defendant,  or  that  plain- 
tiff was  not  injured  or  damaged  by  reason  of 
defendant's  agent  in  refusing  him  admission 
to  said  hospital,  then,  in  either  case,  the  Jury 
Ttill  find  for  defendant 

"(3)  The  court  says  to  the  Jury  if,  under 
the  evidence  and  Instructions,  they  find  for 
plaintiff,  they  will  find  only  such  damages 


as  will  compensate  him  for  any  additional 
pain  and  suffering  endured  by  him.  If  any, 
from  the  time  he  made  application  for  ad- 
mission and  the  time  he  was  admitted  into 
said  hospital;  that  is,  the  excess  of  pain  and 
suffering,  if  any,  that  he  endured  over  that 
which  he  would  have  endured  if  be  bad  been 
treated  in  the  hospital,  and  for  the  loss  of 
his  fingers  and  power  to  earn  money,  and 
mental  and  physical  suffering  by  reason 
thereof,  provided  the  Jury  t>dleve  from  the 
evidence  that  his  fingers  could  and  would 
have  been  saved  if  he  had  beoi  permitted 
to  enter  said  hospital  when  he  first  applied 
for  admission;  but  in  no  event  can  the  Jury 
allow  him  more  than  two  thousand'  dollars, 
the  amount  claimed  in  his  petition." 

There  was  objection  and  exception  to  each 
of  these  instructions  by  appellant  It  is 
earnestly  insisted  that  these  Instructions  are 
prejudicial  to  appellant,  and  are  not  correct 
statements  of  the  law  applicable  to  the  case. 
The  testimony  as  to  the  formation,  conduct, 
and  management  of  the  hospital  presents  no 
material  disagreement  as  to  the  facts. 
These  appear  to  be  that  each  employ^  on  the 
Louisville  &  Memphis  division,  who  Is  em- 
ployed as  much  as  four  days  in  a  month,  con- 
tributes to  the  maintenance  and  support  of 
the  hospital.  The  sum  payable  is  fixed  by 
a  scale  according  to  wages  earned  per 
month,  and  the  amount  payable  is  withheld 
by  the  paymaster  of  appellant  out  of  the 
wages  due  the  employ^  and  turned  into  the 
hospital  fund,  which  is  held  by  the  treasurer 
of  appellant.  The  hospital  association  is  not 
incorporated,  nor,  on  the  other  hand,  is  it 
purely  voluntary.  If  the  fact  that  an  em- 
plo,v6  has  no  option  about  paying  out  of  his 
earnings  the  fixed  assessment  for  the  sup- 
port of  the  hospital  could  be  termed  a  voltm- 
tary  payment,  then  the  hospital  association 
might  be  termed  a  voluntary  association. 
It  has  a  board  of  directors,  but  these  are 
such,  save  two,  by  reason  of  the  official  po- 
sition with  appellant's  road.  The  two  ex- 
ceptions are  a  conductor  and  engineer,  who 
are  selected  by  the  other  members.  The  sur- 
geon in  charge  Is  practically  appointed  by 
the  chief  surgeon  of  appellant.  The  men 
who  contribute  the  monthly  assessment  to 
pay  the  hospital  expenses  have  in  fact  no 
voice  in  the  management  or  control  of  the 
hospital,  save  and  except  that  of  giving  cer- 
tificates of  admission  thereto  to  subordinate 
employ^  when  siclr  or  injured.  Employes 
of  the  class  of  appellee  have  no  rights  or 
powers  In  regard  to  the  hospital,  save  that 
of  paying  the  monthly  assessments,  which 
In  fact  they  never  see,  and  the  right  of  treat- 
ment In  case  of  injury  or  sickness.  As  to 
the  ownership  of  the  hospital  grounds  and 
buildings  and  equipment,  there  Is  no  proof. 
We  are  of  opinion  that  these  facts,  proven 
without  serious,  if  any,  contradiction,  would 
have  authorized  the  court  to  instruct  the  Jury 
peremptorily  that,  if  appellee  had  been  en- 
gaged more  than  four  days,  he  was  entitled 
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to  admiBBlon  Into  the  hospital,  and  If  he  was 
refased  permission  to  enter,  or  certificate 
entitling  him  to  transportation  and  entrance 
to  the  hospital,  and  was  injured  by  snch  re- 
fusal, he  was  entitled  to  recoTer.  It  Is  clear 
that  If  appellant  corporation  ceased  to  exist, 
or  should  attempt  to  withdraw  from  the  hos- 
pital, the  hospital  would  cease  to  be  of  any 
Bervlce.  The  appellant  is  the  very  life  of 
the  hospital  association.  Its  funds,  manage- 
ment, control,  and  service  are  all  furnished 
by  appellant  In  fact,  the  hospital  associa- 
tion Is  the  Illinois  Central  Ballroad.  In  this 
view,  instructions  1  and  2,  given,  are  more 
favorable  to  appellant  than  it  was  entitled 
to  have. 

However,  we  are  of  opinion  that  Instruc- 
tion No.  8,  as  to  the  measure  of  damage  or 
criterion  of  recovery,  is  error.  The  general 
and  universal  rule  of  law  in  regard  to  dam- 
ages Is  that  every  person  must  do  all  that 
can  reasonably  be  done  to  render  the  dam- 
age for  any  act  or  omission  as  light  as  pos- 
sible. Under  this  rule,  the  appellee,  when 
he  was  refused  admission  to  the  hospital.  If 
such  be  the  case^  was  bound  to  do  all  that  he 
could  to  keep  the  consequent  Injury  and 
damage  as  light  as  possible.  To  do  so,  he 
should  have  employed  medical  and  surgical 
attention  to  cure  his  hand,  or,  at  least,  to 
arrest  other  or  further  Injury.  For  such 
services  and  attention,  or  the  cost  thereof, 
the  appellant,  if  liable  at  all,  would  be  re- 
quired to  pay.  This  Is  the  reasonable  re- 
quirement of  the  law.  That  course  would 
be  expected  of  any  person,  that  he  would 
use  all  means  to  prevent  further  Injury  to 
himself.  By  the  proof  herein  appellee  failed 
to  do  this,  but  contented  himself  to  accept 
the  services  and  treatment  of  the  local  sur- 
geon of  appellant,  who  seems  to  have  pur- 
sued the  same  treatment  given  at  the  hos- 
pital. If  that  surgeon  was  unable  for  any 
reason  to  give  appellee  proper  and  necessary 
treatment  to  his  wounds,  it  was  the  duty  of 
appellee  to  procure  elsewhere  snch  atten- 
tion. If  he  failed  to  do  so,  he  cannot  charge 
appellant  with  the  consequent  loss,  suffer- 
ing, or  injury  he  received  by  his  own  failure 
to  procure  medical  and  surgical  attention. 
But  he  can  recover  the  reasonable  cost  of 
such  medical  and  surgical  attention  that 
would  have  equaled  the  medical  and  surgical 
attention  he  would  have  received  at  the  hos- 
pital If  he  had  been  admitted.  Appellee  was 
entitled,  If  at  all,  to  the  skilled  surgical  at- 
tention he  would  have  received  at  the  hos- 
pital of  appellant,  including  board,  trans- 
portation, and  such  accommodations  and 
charges  that  the  hospital  would  furnish  Its 
patients.  If  appellant  refused  to  furnish 
such,  and  was  bound  to  do  so,  the  appellee 
could  and  should  have  sought  such  attention 
rlsewhere,  and  for  the  reasonable  cost  there- 
of appellant  would  be  liable.  The  science 
of  medicine  and  surgery  has  not  so  far  ad- 
vanced that  It  could  be  said  as  a  certain 
fact  that  If  appellee  had  been  admitted  Into 
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the  hospital,  and  had  received  the  very  best 
attention  there  to  be  had,  he  would  not  have 
Buffered  pain  and  mental  anxiety,  and  that 
surely  he  would  not  have  lost  his  fingers. 
By  the  establishment  of  the  hospital,  the  ap- 
pellant did  not  assume  or  undertake  to  cure 
disease,  or  In  all  cases  relieve  from  injuries. 
The  undertaking  was  to  furnish  medical  and 
surgical  attention,  and  to  nurse  and  care  for 
the  patient  who  is  admitted  therein.  If  ap- 
pellant be  liable  under  the  proof.  Its  liabil- 
ity Is  for  failure  to  furnish  these  things,  and 
the  damage  for  such  failure  Is  the  reasonable 
cost  at  which  such  care  and  attention,  board, 
and  medical  and  surgical  skill  could  have 
been  obtained,  as  well  as  cost  of  tr9.nsporta- 
tion  to  the  nearest  suitable  place  where  such 
attention  could  be  had. 

For  the  reasons  Indicated,  the  judgment 
Is  reversed,  and  cause  remanded  for  a  new 
trial,  and  for  further  proceedings  consistent 
herewith.    Whole  court  sitting. 


MORTON'S    BX'RS   ▼.   MORTON'S  BX'R.* 

(Court  of  Appeals  of  Kentucky.    Feb.  12, 
1902.) 

DBSCBNT  AND  DISTRIBUTION— TAXES  PAID  BT 
HTXBXJDTORS  —  LIABILITY  OP  WIDOW  — COM- 
PENSATION OP  HXECUTORS— PROBATE  AND 
CONSTRUCTION  OP  WILL— COSTS  OP  LITIGA- 
TION—WIDOW'S LIABILITY— RENTS  BEPORB 
ASSIGNMENT  OP  DOWER— RIGHT  OP  WIDOW. 

1.  A  widow  who  renounced  under  her  hus- 
band's will  was  not  chargeable  with  any  part 
of  the  amount  paid  by  the  ezecntoni  as  taxes 
on  personal  estate.  In  the  absence  of  anything 
to  snow  that  the  only  item  of  personalty  of  any 
magnitude  in  which  she  had  any  interest  for 
the  years  represented  by  the  taxes  was  em- 
braced In  the  assessment. 

2.  Where  the  executors  distributed  960,000 
of  the  capital  stock  of  a  corporation,  and 
about  $30,000  of  railroad  bonds  belonging  to 
the  estate,  having  new  certificates  of  stock 
issued,  one  half  to  the  widow,  and  the  other 
half  to  the  distributees  under  the  will,  and 
dividing  the  bonds  in  a  similar  way,  the  ac- 
tion of  the  chancellor  in  refusing  to  allow  the 
executors  more  than  $200  for  that  service  will 
not  be  disturbed;  it  appearing  that  they  were 
allowed  on  the  remainder  of  the  estate  the  cus- 
tomary rate  of  5  per  cent,  for  their  services. 

8.  The  widow,  having  renounced  the  will,  is 
not  liable  for  any  part  of  the  costs  incurred  In 
lltieation  over  its  construction  and  probate, 
as  ner  interest  in  the  estate  could  not  be  In 
any  way  affected  by  that  litigation. 

4.  Where  one  of  the  executors  who  kept  a 
set  of  books  for  the  accounts  of  the  estate  was 
allowed  $50  per  month  for  that  service  in  ad- 
dition to  Us  other  allowances  up  to  the  date 
of  the  last  settlemeut,  he  cannot  complain  of 
the  refusal  to  make  him  a  similar  allowance 
for  the  subsequent  years  of  the  trust,  as  com- 
paratively few  accounts  were  then  left  open. 

5.  Under  Ky.  St.  §  2138,  providing  that  "the 
wife  shall  be  entitled  to  one-third  of  the  rents 
and  profits  of  her  husband's  dowable  real  es- 
tate, from  his  death  till  dower  is  assigned," 
the  widow  is  entitled  to  the  gross  rents  dur- 
ing that  time,  without  any  deduction  for  taxes, 
insnrance,  or  repairs. 


'Reported  br  Edward  W.  Hlnes,  Esq.,  ot  t&e  Prank- 
tort  bar,  and  tormerljr  state  reporter.   '  ' 
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Appeal  firom  circuit  court  Jefferson  coun- 
ty, common  pleas  division. 

"To  be  officially  rq^wrted." 

Exceptions  by  Harriet  O.  Morton's  execu- 
tor to  certain  charges  agalmt  ber  estate  In 
a  report  ot  settlement  of  Hie  eMate  at  John 
P.  Morton.  Jadgment  sustaining  exceptions, 
and  Jobn  P.  Morton's  executors  ^)peal.  AC- 
flrmed. 

^     Bamett  &  Bamett,  for  appellants.    R.  0. 
EClnkead,  for  appellee. 

i, 

O'RBAR,  J.  In  the  salt  to  setfie  the  estate 
of  John  P.  Morton,  deceased,  the  following 
questions  have  arisen,  and  are  presented  by 
this  appeal  for  decision: 

The  testator,  Jno.  P.  Morton,  died  childless 
and  testate.  His  widow  renounced  the  pro- 
visions of  the  will.  Litigations  involving 
first  the  probate  of  the  will,  and  then  its  c«n- 
struction,  ensoed;  each,  of  coarse,  creating 
certain  necessary  legal  expenses.  Each  of 
the  litigations  was  here  for  settlement  20 
S.  W.  287;  99  Ky.  317,  86  S.  W.  2.  The 
widow  received  the  greater  portion  of  her 
part  of  the  personal  estate  in  or  prior  to 
IStM.  In  the  settlement  now  In  question, 
certain  taxes  were  paid  by  the  executors, 
08se88ed  against  Its  personalty,  but  no  port 
was  charged  to  the  widow's  share  of  the  es- 
tate. It  does  not  appear  what  personal  es- 
tate was  Included  In  these  assessmenlB. 
There  was  but  one  personal  asset  of  any 
magnitude  in  which  the  widow  Is  shown  to 
J  have  had  any  Interest  for  the  years  repre- 
sented by  tlie  tax  paid.  -It  is  not  shown  that 
this  item  of  personalty  '(tlie  Jno.  P.  Morton 
&  Go.  ndte  of  $32,000)  was  enlbraced  In  these 
assessments,  or  any  of  them.  The  record,  so 
far  OS  it  shows  anything  on  the  subject 
seems  to  sfao>w  tliat  It  was  not.  One  of  the 
executors,  who  had  had  special  charge  of  the 
books  of  the  estate,  and  the  one  most  famil- 
iar with  Its  affairs,  when  on  the  witness 
stand  "before  the  commissioner,  failed,  though 
several  times  requested,  to  make  such  ex- 
plwiatlons  of  bis  settlement  as  would  show 
clearly  -what  assets  were  Inoluded  In  this 
assessment.  It  was  not  proper,  therefore, 
to  charge  any  of  this  item  against  the  wld- 

(I'.V. 

The  executors  dtstrtbuted  f60,000  of  the 
<':ii  Ital  stod:  of  Jno.  P.  Morton  &  Co.,  cot- 
pKi.itlon,  and  $29,096.39  of  railroad  bonds  be- 
l<>iif.'ing  to  the  estate,  having  new  certlfl- 
<•;lU'^i  of  stock  issued,  one  half  to  the  widow, 
iiiitl  tlie  other  retained  r6r  the  distributees 
iimler  the  will,  and  the  bonds  -divided  simi- 
liii-ly.  .They  asked  for  an  allowance  of  2Mi 
jier  ('(Mit.  on  this  sum  ($79,698.89)  for  tbelr 
Bin-vU'f.s  concerning  these  two  Items.  The 
court  rufiised  It.  Instead,  there  was  allow- 
Ml  thcni  $200.  On  the  remainder  of  the  es- 
tate, which  was  large,  the  executors  appear 
to  have  l»H>n  allowed  and  paid  the  customary 
rate  of  5  pti-  cent  for  tbelr  services.  Under 
the  facts  of  itals  case,  we  are  not  Inolhted  to 


dlstorb  the  chancellor's  lodgment  In  making; 
this  allowance.  He  had  exceptional  oppor- 
tunity for  Justly  valuing  the  executors'  serv- 
ices to  this  estate  In  each  particular. 

The  executors  complain  that  certain  costs 
Incurred  In  Ihe  litigations  over  the  probate 
of  the  win  and  for  Its  construction  should 
bave  been  paid  out  of  the  «tate  before  dis- 
tribution to  the  widow.  We  think  not  She 
was  in  no  wise  Interested  in  either  of  those 
litigations,  nor  could  her  hiterest  in  her  hus- 
band's estate  be  enhanced  or  decreased  by 
them  In  any  event  Miller*«  Blx'r  ▼.  Simpson 
(Ky.)  2  S.  W.  171. 

One  of  tte  executors  kept  a  set  of  books 
for  the  accounts  of  the  estate.  For  the  first 
few  years  of  this  trust  and  before  the  es- 
tate's affairs  bad  been  reduced  to  a  more 
settled  conditlon,-'leavlng  open,  indeed,  but 
comparatively  few  accounts,— this  executor 
was  allowed  and  paid  $S0  per  month  for  this 
service,  in  addition  to  his  other  allowances. 
He  asked  for  an  aBowance  at  the  same  rate 
since  the  date  of  the  last  settlement  It  was 
'his  duty  to  so  keep  his  accounts  that  the  con- 
dition of  the  estate,  and  of  the  standing  of 
the  executors'  accounts  with  it  could  be 
readfly  and  accurately  ascertained  at  any 
reasonable  time.  Not  to  have  done  so  would. 
In  an  estate  like  this,  have  been  culpable  neg- 
lect of  duty.  After  the  estate  had  been  so 
nearly  settled  as  ttiis  one  is,  we  cannot  say 
that  the  chancellor  ta  any  wise  abused  a 
sound  discretion  In  refusing  this  additional 
salary.  The  sum  asked  for  on  this  account 
and  refused  was  $1,2S0. 

A  mare  troublesome  (inestlan  ta  presented 
by  the  trial  court's  ruling  that  the  widow 
was  entitled  to  one-third  of  the  gross  rents 
of  all  Teal  estate  until  dower  was  assigned 
to  her.  Section  2138,  Ky.  6t,  is  as  follows: 
"The  wife  shall  be  entitled  to  one-third  of 
the  rents  and  profits  of  her  husband's  dow- 
able  real  estate,  from  his  death  till  dower 
Is  assigned,  and  she  Shall  hold  the  mansion 
house,  yard,  garden,  the  staUe  and  lot  hi 
which  it  stands,  and  an  orchard,  If  there  is 
one  adjoining  any  of  the  premises  aforesaid, 
without  charge  therefor,  until  dower  is  as- 
signed her."  This  provision  of  our  law  Is 
in  lieu  of,  and  Is  derived  from,  the  ancient 
'Tights  of  quarantine  and  estover,  granted 
to  the  widow  from  the  earliest  times.  C!o. 
Litt  S2b;  -King  John's  Magna  Charts,  c  7: 
2  Inst  17.  It  Is  not  an  "estate,"  strictly 
speaking,  but  rather,  an  arbitrary  and  tem- 
porary provision  for  the  widow's  shelter, 
and  the  support  due  her  from  her  part  of  her 
'husband's  realty  In  possession  till  such  time 
as  dower  can  be  assigned  her.  It  has  nev- 
er been  deemed  subject  to  execution,  even 
against  her  goods  and  estate^  2  Scrib.  Dow- 
er, 66.  It  Is  the  continuing  temporarily  of 
that  providence  due  one  In  distress  and  be- 
reft of  her  natural  provider,— an  arrangement 
suggested  originally.  It  may  well  be  suppos- 
ed, by  a  tender  regard  for  her  condition. 
The  statute  of  1797  a  Morehead  &  B.  Ky. 
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St  p.  573)  made  this  provision:  "A  widow, 
after  the  death  of  ber  husbaDd,  sliall  tarrjr 
in  tbe  inaDBlon-houBe  of  ber  taiubaiid,  and  the 
plantation  thereto  belonging  rent  free,  untD 
her  dower  Bhall  be  assigned  her;  and  if  Bbe 
be  thereof  in  the  meantime  deforcBd,  she 
shall  bare  a  Tloontlel  writ,  in  the  nature 
of  a  writ  de  quarentina  habenda,  directed 
to  the  sheriff,  whereupon  such  inroceedlngg 
find  speed  shall  be  used  as  bath  or  might 
bare  been  used  on  the  said  writ  of  qnaren- 
thua."  Bnoh  remained  the  law  in  this  state 
tiU  the  adoption  of  the  Revised  Statrttes 
(DrlBkdll  r.  Hanks,  18  B.  Mon.  8M),  when 
the  present  law  was  first  enacted,  and  sub- 
stantially in  the  lan^age  now  used,  it  lis 
to  he  obsenred  that  thto  temporarr  proriaion 
is  made  wlthaat  nraoh  referenoe  to  tlte  wid- 
ow's final  interest  when  aaslgned.  Under 
the  focmer  statnte  she  had  the  use  of  the 
facm  on  wUch  was  tlie  family  residence  tin 
dower  was  aesigued,  even  if  tbat  farm  was 
tiie  only  'estate  ielit  by  the  fansbamd.  Now 
ahe  bas.  In  Hen  'Of  that,  tbe  manvlon  house 
and  curtilage,  and  one-third  of  the  rents  and 
profits  Of  all  bis  other  dowable  estate.  The 
law  does  not  irartrlct  her  to  net  rents;  nonrdoes 
it,  by  any  term  used,  subject  this  proviBion 
for  eopport  to  any  burden  or  charge.  Tbe 
use  of  the  word  "profits"  cannot  be  deemed 
to  be  a  limitation  tipon,  or  qnallfication  ctC, 
the  pfreoeding  word,  "rents."  A  study  of 
this  subject  BhowB  tint  the  tendency  has 
been  from  the  date  of  the  Great  Charter 
of  King  John,  in  1215,  wherein  the  widow 
was  given  the  right  to  remain  40  days,  only, 
in  the  mansion  house  of  the  husband,  "with- 
in which  time  her  dower  shall  be  assigned," 
to  enlarge,  rather  than  curtail,  thin  privilege 
of  tbe  widow.  So  conditions  occasionally 
arose  where  the  dowable  estate  hicluded 
a.  ferry  or  a  mill,  oar  such  like.  Stevens' 
Heirs  V.  Oteveae,  S  Baoa,  373.  Their  opera- 
tion included  more  than  the  use  of  the  real- 
ty to  which  they  purtalned.  They  included 
the  labor  of  the  heir  or  his  servant,  amd 
other  expenses.  So  provision  was  made  for 
sliarlng  of  profits,  allowing  for  the  dedtic- 
tion  of  such  expenses.  The  letter  of  the 
statute  in  this  case  is  imperative,  and  ad- 
mits of  no  conditions.  Tbe  history  and  trend 
of  such  legislation,  too,  pohit  to  the  same 
conclusion.  Tlie  widow  was  entitled  to  one- 
third  of  the  rents— gross  rents— until  the  al- 
lotment of  her  dower.  Taxes  and  repairs 
were  debts  against  the  estate,  to  which  her 
quarantine  right  was  not  subject  In  no 
<>vent  could  she  have  been  liable  for  one- 
third  of  the  insurance.  In  the  first  place,  it 
does  not  appear  to  have  issued  for  her  bene- 
fit; nor  did  she  authorize  it,  so  far  as  the 
record  discloses.  One  cannot  be  made  an 
involuntary  party  to  such  a  contract  iilven 
bad  the  policies  l>een  written  so  as  to  cover 
ber  interest  at  ber  advanced  age,  one-third 
of  tbe  costs,  wmparcd  to  the  great  dispropor- 
tion of  advantage,  could  not  have  been  al- 
lowed.   We  have  not  overlooked  Anderson 


V.  FltzpatrSok  (Ky.)  49  6.  VV.  786.  The  opin- 
ion in  that  case  was  based  upon  a  distinctly 
different  statute  from  the  one  now  under 
consideration.  Xor  does  the  opinion  show 
all  the  facts  In  that  case  that  may  have 
made  It  peculiarly  proper  to  subject  the  wid- 
ow's claim  for  rents  to  the  charge  of  taxes. 
insurance,  and  vepuita. 

The  Judgment  in  <very  particular,  is  af- 
firmed. 


(Court  of  Appeals  >oT  Keirtucky.    Feb.  11, 

ie«2;) 

PARTNBBSHIP— mOHT  OF  TASTTCEE  TO  COM- 
PENSATION FOE  SERVIOEB. 
Where  services  performed  T»y  one  partner 
lor  another  "were  not  performed  in  relation  to 
the  partnership  biuiluess,  the  xifle  that  ooe 
partner  cannot  recover  for  services  perfonned 
for  the  firm,  in  the  absence  of  an  aRreement 
ttuit  compeniifttion  is  to  be  roade  itbareloc,  does 
not  apply. 

Appeal  from  dreait  court  li^ifette  ooonty. 

"Is'ot  to  be  officWDir  nefiorteA." 

Action  by  D.  I,.  Bardesty  against  Jdm.  W. 
Lell  to  recover  ODDvensatlon  Dor  «er*ioe8. 
Judgment  ^or  plalntifl:,  said  ideCentant  ap- 
peals.   Attamai. 

Z.  Gibbons  and  Falconer  &  Falconer,  for 
mvellant    W.  G.  Daaiap,  tar  Bpgpellae. 

PAYNTER,  J.  The  appellee  Instituted  this 
action  to  recover  a  causlderable  amvnnit  of 
money  from  tlie  ai^ellont  for  nHeged  eerv- 
iues  iKrformed  for  Ihlm,  :£«r  osoDonitailona, 
etc.  Tlie  aiipellant  donted  bds  liability  for 
the  clatans  In  sutt,  pleaded  tbe  statHte  of  11m- 
bxtions,  and  asserted  a  oonnterolaJm  for  an 
amoimt  alleged  to  be  .due  growing  out  of  a 
partnership  -vemtnre.  Tbe  court  gave  the  ap- 
pellee a  Jndgmf«ct  for  $800.  We  are  of  the 
opinion  that  tlie  court  did  mot  err  to  the  prej- 
udice of  the  appellant  tn  asserting  and  ad- 
Judging  the  ^amonnt  doe  appellee.  The  Judg- 
ment does  not  tHaa^  for  what  part  of  the 
account  the  Judgment  was  £iven.  Fram  the 
brief  of  conna^  it  seems  le  "he  for  services 
the  aiqpellee  performed  for  appellaot  Tbe 
evidence  we  think  cstatallsIieB  tbe  fact  that 
he  perfocmed  tbe  services  under  a  iivritten 
oontraot  lor  a  stipulated  «Bm  ]ier  month.  It 
is  not  iirobnble  tbat  a  written  contract  would 
bsTe  been  entered  Jknto,  if  they  were  to  be 
performed  gratultoiiBly.  They  were  not  per- 
formed in  relation  to  the  partnership  busi- 
ness of  the  appellant  'and  appellee.  There- 
fore the  rule  that  one  partner  cannot  recover 
for  services  x»eiformed  for  the  firm,  in  the 
atisence  of  an  agreement  that  compensation 
is  to  be  made  therefor,  does  ncd:  apply. 

It  is  urged  tbat  the  court  erred  in  act  find- 
ing that  there  was  something  due  appellant 
on  the  partnership  account  Neither  party 
asked  to  hare  the  case  sent  to  a  commission- 
er.   The  court  disposed  of  the  case  prepared 

'R«poit«4  by  Edward  W.  HineB,  Bsq..o(  tba  Pruik- 
(ort  bar,  and  lormerly  state  Kporter. 
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by  the  parties  for  Its  judgment,  and  we  do 
not  think  It  erred. 
The  Judgment  la  afiOrmed. 


LOUISVILLJB  TRUST  00.  t.  WAHHHSN 

et  al.i 
(Coort  of  Appeals  of  Kentucky.    Feb.  18, 

1902.) 

trusts  and  trpstbbs-compbnsation  09 
trusteux 
Where  a  trust  company  agreed,  in  ad- 
vance of  its  appointment  as  trustee  under  a 
will,  that  Its  compensation  should  be  "three 
per  cent,  on  Income  from  stocks  and  bonds, 
and  the  same  on  rent  of  real  estate,"  If  man- 
aged and  collected  by  the  cestui  que  trust,  and 
fi  per  cent,  if  managed  and  collected  by  the 
company,  the  chancellor  was  authorized  to  con- 
clude, under  the  eTidence,  that  the  commission 
stipulated  was  to  be  the  entire  compensation 
of  the  trustee  during  the  entire  continuance 
of  the  trust 

Appeal  from  circuit  conrt,  Jefferson  conn- 
ty,  common  pleas  division. 

"Xot  to  be  officially  reported." 

Action  by  the  LoulSTllle  Trust  Company, 
trustee  of  Esther  Bamett  Warren,  against 
Esther  Bamett  Warren  and  others,  for  a 
settlement  of  Its  acconnts  as  trustee.  Judg- 
ment settling  trust,  and  plaintiff  appeals. 
Affirmed. 

Simrall  ft  Doolan,  for  aooellant  Samnel 
B.  Kirby,  for  appellees. 

GUFFY,  O.  J.  The  appellant,  which  had 
qoalifled  as  trustee  under  the  will  of  Esther 
Ann  Bamett,  instituted  this  action  for  set- 
tiement  of  its  accounts,  and  for  the  purpose 
of  resigning  the  trust,  and,  among  other 
things,  claimed  that  it  should  be  allowed 
$1,110,  to  be  paid  out  of  the  trast  estate 
In  plaintilTB  bands;  this  In  addition  to  the 
commissions  it  had  been  allowed  on  account 
of  rents  and  Income.  It  Is  claimed  that  tbe 
total  amount  of  principal  that  weat  Into  its 
hands  was  a  sum  in  excess  of  $25,000,  and 
that  It  collected  on  account  of  the  Income 
of  said  estate  various  sums,  aggregating 
more  than  $31,000.  Tbe  answer  of  appellees 
may  be  treated  as  a  denial  of  appellant's 
right  to  any  part  of  the  $1,110.  Other  de- 
nials are  made  to  various  averments  In  tbe 
petition,  but  the  only  question  In  dispute  be- 
tween the  parties  on  the  original  appeal  is 
as  to  tbe  amount  claimed  by  the  plaintiff, 
—$1,110  additional  commission  as  pay  for 
Its  services.  The  appellees  obtained  a  cross 
appeal,  and  Insisted  that  the  court  had  no 
right  to  have  allowed  appellant  Its  attorney's 
fee  of  $250,  or  to  adjudge  any  costs  to  be 
paid  out  of  the  trust  estate.  After  the  Is- 
sues were  fully  made  up  and  the  evidence 
taken,  tbe  court  adjudged  that  the  appellant 
was  not  entitied  to  any  part  of  the  Item 
of  $1,110  for  commission  upon  the  principal 
or  labor  of  tbe  trust  estate  In  Its  bands  un- 
der the  will  of  Esther  Ann   Bamett    All 

'Raported  bjr  Edward  W.  Hlaei,  Eiq.,  ot  tlM  Frank- 
tort  bar,  and  formerlr  state  reportar. 


the  other  claims  and  statements  of  the  ac- 
counts of  appellant  were  ratified  and  confirm- 
ed by  the  judgment  The  court  further  ad- 
judged to  the  said  appellant  $1,156.31  as 
commission  upon  the  Income  account  and 
also  the  further  sum  of  $27.26  upon  the  in- 
come account,  as  referred  to  in  supplemoit- 
ary  settiement  The  court  further  adjudged 
that  the  appellant  was  entitied  to  have  al- 
lowed and  paid  all  of  Its  coets  and  expenses 
in  this  action,  and  adjudged  that  said  costs 
and  expenses  of  this  action,  with  att<»iiey's 
fees  of  $260  allowed  to  Slmrall  &  Doolan, 
attorneys  for  the  plaintiff,  be  paid  out  of  tbe 
funds  on  hand  of  said  trust  estate.  Tbe  ap- 
pellant was  also  allowed  to  resign  tbe  trust 
It  Is  Insisted  tor  appellant  that  It  Is  en- 
titied to  8  commission  upon  the  corpus  of  tbe 
estate  which  came  to  its  hands,  as  well  as 
commission  on  the  Income  received  and  dis- 
bursed. It  Is  the  contention  of  apprilees  that 
the  appellant,  as  a  matter  of  law,  was  not 
entitied  In  this  case  to  a  commission  upon 
the  corpus  of  the  estate,— at  any  rate,  not 
now,  Inasmuch  as  It  had  resigned  the  trust 
It  Is  further  eamestiy  Insisted  that  the  appe- 
lant agreed  prior  to  Its  appcdntment  to  at- 
tend to  the  business  at  a  specified  rate,  which 
Is  claimed  to  be  3  per  cent  on  income  from 
stocks  and  bonds,  and  the  same  <«i  rent  of 
real  estate  managed  and  collected  by  Miss 
Bamett  and  6  per  cent  If  collected  by  the 
company.  It  is  shown  that  the  following 
memorandum  was  made  by  the  company, 
and  by  It  or  some  of  its  employte,  entered 
upon  the  books  of  tbe  appellant:  "Decem- 
ber 18th,  1886.  Accept  trast  on  behalf  of 
Miss  Esther  Bamett  under  the  will  of  Esther 
A.  Bamett  Embraces  stocks  and  bonds  of 
the  market  value  of  $25,030.00.  Also  one 
pleoe  of  real  estate  in  the  city  of  LoulsTlUe. 
Ky.,  situated  northeast  comer  Jefferson  & 
Eighth  Sts.  For  list  of  stocks  and  bonds, 
see  register  ot  the  company;  also  judgment 
ot  the  Louisville  chancery  court,  of  this  city, 
entered  in  action  No.  39,736.  By  agreement 
the  compensation  to  tbe  company  is  to  be 
three  per  cent  on  income  from  stocks  and 
bonds,  and  the  same  on  rent  of  real  estate, 
if  managed  and  collected  by  Miss  Bamett 
and  five  per  cent  If  collected  by  the  com- 
pany." This  agreement.  It  Is  claimed,  was 
entered  Into  before  the  appellant  undertook 
the  performance  of  the  trust;  and  It  Is  con- 
tended for  appellees  that  this  was  to  be  the 
entire  compensation  of  the  appellant  during 
the  entire  continuance  ct  the  trust,  wblch 
would  continue  during  the  lifetime  of  the 
said  Esther  Bamett  The  contention  of  ap- 
pellant Is  that  the  agreement  bad  reference 
to  nothing  except  the  commissions  to  be 
charged  upon  the  Income  of  the  trust  estate. 
It  is  not  contended  by  appellant  that,  if  It 
had  made  the  contract  claimed  by  the  appel- 
lees, it  would  be  entitied  to  any  compensation 
other  than  that  referred  to  in  the  memoran- 
dum heretofore  copied;  but  it  is  strenuously 
insisted  that  said  agreement  referred  only 
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to  the  commlBslon  upon  the  Income  recelTed 
as  aforesaid,  and  that  It  is  entitled  to  com- 
mission  upon  the  corpus  of  the  estate  re- 
maining In  Its  bands  at  the  time  of  Its  reslg- 
natlon.  Without  attempting  to  recite  the 
testimony  introdnced,  we  have  reached  the 
cooclnslon,  taking  all  the  facts  and  circum- 
stances into  consideration,  as  well  as  the 
direct  testimony,  that  the  Judgment  of  the 
court  below  npon  the  question  of  fact  should 
not  be  disturbed.  This  being  true,  It  Is 
unnecessary  to  discuss  the  law  applicable  to 
compensation  of  trustees. 

As  to  the  contention  of  appellees  on  their 
cross  petition,  It  is  sufficient  to  say  that, 
taking  Into  consideration  the  services  rea.- 
dered,  and  all  other  circumstances  in  the 
case,  we  are  not  disposed  to  reverse  on  the 
cross  appeal. 

For  the  reasons  Indicated,  the  Judgment 
on  the  original  and  on  the  cross  api>eal  Is 
affirmed. 


KEBa:ON  T.  STATES. 
(Supreme  Court  of  Arkanaas.     FeK  8k  1902.) 

ROBBBRY— INDICTMENT— ALiLBOATIONS— 
SUFFICIENCY. 
An  indictment  for  robbery,  which  alleges 
that  accused  did  felonioiislj;  take  from  the  per^ 
son  of  the  prosecutor  certain  property,  is  suffi- 
cient to  charge  the  crime,  without  an  allega- 
tion that  the  accused  did  steal,  take,  and  carry 
away  the  property. 

Appeal  from  circuit  court,  Newton  county; 
Elbridge  G.  MItcheU,  Judge.  . 

Ed  Keeton  was  convicted  of  robbery,  and 
he  appeals.    Affirmed. 

The  aroeUant,  Ed  Keeton,  was  indicted 
for  robbery  at  the  July  term,  1901,  of  the 
Newton  circuit  court,  charged  to  have  been 
committed  by  feloniously  and  violently  tak- 
ing $35  from  the  person  of  Frank  Carleton. 
The  Indictment  Is  In  the  following  language: 
"The  grand  Jury  of  Newton  county,  in  the 
name  and  by  the  authority  of  the  state  of 
Arkansas,  accuse  Ed  Keeton  of  the  crime  of 
robbery,  committed  as  follows,  to  wit:  The 
said  Ed  Keeton,  In  the  county  and  state 
aforesaid,  feloniously  and  violently  from 
Frank  Carleton,  by  putting  him,  the  said 
Frank  Carleton,  in  fear,  did  talce  $30  sliver 
coin,  of  the  value  of  thirty  dollars,  five  dol- 
lars paper  money,  of  the  value  of  five  dol- 
lars, from  the  person  of  him,  the  said  Frank 
Carleton,  and  against  bis  will,  the  same  be- 
ing the  property  of  Joe  Vlllines  and  Frank 
Carleton,  partners  imder  the  firm  name  of 
Vlllines  and  Carleton,  against  the  peace  and 
dignity  of  the  state  of  Arkansas."  Defend- 
ant demurred  to  the  Indictment,  his  demur- 
rer was  overruled,  and  he  was  put  on  trial, 
convicted,  and  sentenced  to  the  penitentiary 
for  four  years.  The  defendant  moved  the 
court  for  a  new  trial,  and  assigned  as  error 
the  overruling  of  his  demurrer  to  the  In- 
dictment, the  admission  of  certain  evidence, 
and  the  court's  instructions  to  the  Jur}-.   His 


motion  for  a  new  trial  was  denied,  and  prop- 
er exceptions  were  saved.  Defendant  ap- 
pealed to  this  court. 

Ohew  &  Fitzhugh,  (or  appellant  Geo.  W. 
Murphy,  Atty.  Gen.,  for  the  State. 

HUGHES,  J.  It  Is  conceded  by  the  appel- 
lant that  there  was  no  error  In  the  court's 
instructions,  and  that  the  evidence  in  the 
case  is  sufficient  to  support  the  verdict  He 
objects  because  he  says  the  indictment  Is 
insufficient  In  this:  that  It  does  not  charge 
that  defendant  "did  steal,  take,  and  carry 
away."  He  contends  that  the  language  of 
the  indictment  does  not  charge  a  robbery, 
but  only  a  trespass.  Robbery  Is  larceny, 
with  the  aggravating  drcumstances  of  tak- 
ing by  force  and  putting  In  fear  from  the 
person  of  another,  and  an  indictment  for  rob- 
bery must  charge  larceny.  "Larceny,  by  the 
common  law,  Is  the  felonious  and  fraudulent 
taking  and  carrying  away  by  any  man  or  wo- 
man of  the  mere  personal  goods  of  another." 
8  Inst  107.  "The  felonious  taking  and  car- 
rying away  of  the  personal  goods  of  anoth- 
er." 4  Bl.  Comm.  229.  If  one  take  from 
another  personal  goods,  and  carry  them 
away,  without  the  felonious  intent,  it  would 
not  be  larceny.  But  when  done  feloniously, 
or  with  felonious  intent  what  else  can  it  be 
but  larceny?  Under  our  law,  a  felony  is  a 
crime  punishable  by  death  or  Imprisonment 
In  the  penitentiary.  Sand.  &  H.  Dig.  c.  48. 
We  think  the  words,  "feloniously  did  take 
from  the  person,"  etc.,  as  used  in  the  Indict- 
ment import  stealing  lucrl  causa,  and  an 
asportation,  with  intent  to  deprive  the  per- 
son in  the  lawful  possession  of  the  property 
In  the  goods.  It  Is  true  that  "the  formal  al- 
legation In  an  Indictment  for  larceny  should 
be  that  the  defendant  did  steal,  take,  and 
carry  or  drive  away  the  property,"  as  held 
In  Walker  v.  State,  50  Ark.  532,  8  S.  W.  989. 
But  this  Is  not  saying  that  there  can  be  no 
good  indictment  for  larceny  without  these 
formal  words.  If  the  Indictment  charges. 
In  effect  the  same  thing  in  other  apt  words. 
It  is  the  same  charge.  In  robbery  there  must 
be  the  same  felonious  intent  as  in  larceny. 
"Felonious  Intent  Is  always  essential,  and  an 
Instruction  ignoring  that  element  Is  ground 
for  reversing  a  conviction."  Com.  v.  White, 
133  Pa.  182,  19  Ati.  350,  19  Am.  St  Rep. 
628.  In  this  indictment  that  element  is  di- 
rectly charged  to  have  existed  at  the  time 
of  the  commission  of  the  crime.  In  the  case 
of  Boles  V.  State,  68  Ark.  36,  22  S.  W.  887. 
the  Indictment  charged  that  the  said  Lee 
Boles  and  Berie  Terry,  in  the  said  county  of 
Carroll,  In  the  state  of  Arkansas,  on  the  10th 
day  of  July,  1892,  unlawfully,  forcibly,  vio- 
lently, and  by  putting  In  fear,  did  take  from 
the  person  and  possession  of  one  R.  A.  Mar- 
tin one  United  States  treasury  note^  of  the 
denomination  and  value  of  $5.00,  current  and 
lawful  money  of  the  United  States  of  Amer- 
ica,   *    *    •    and  the  grand  Jury  do  accn(> 
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the  said  Lee  Boles  and  Berle  Terry  of  tiie 
crime  of  robbery,  against''  eta  Tbe  Judg- 
ment In  this  case  was  reversed  on  demurrer 
to  the  Indictment,  on  tbe  ground  that  it  did 
not  cbarge  the  ownersliip  of  the  property. 
There  was  also  a  motion  In  arrest  of  Judg- 
ment in  the  case,  and  tbe  failure  to  mention 
In  the  Imdixrtmiait  the  owncrsbdp  of  the  prop- 
erty was  the  Mily  ground  in  the  opinion  of 
the  court  on  Tvbieh  the  iniScfemeait  wsa  hdd 
InsuflteieDt.  It  can  faasdlv  be  suppescd  that 
if  there'  had  been  other  deflects  In  the-  In- 
dictmeBt  th*  eonit  would  have  passed  tiicm 
without  meotliMi  on  (iemurrev  asui  motion  in 
arrest.  The  indiotmeiit  hi  thai  case  was  cer- 
tainly no  bettEc  thaa  the  indietment  in  this 
case.  It  did  a*t  have  the  -word  "steal,"  or 
"feioDiaariy  takcT  eren^  Im  It;  but  it  \ras  in- 
l^lediy  keldi  sullfclBnt,  save  for  the  omlsaian 
of  the  allegation  of  the  ownership  of  the 
property  alleged  to  hare  been  nalawfolly, 
Tlolentlgrr  and  l^y  patting  tn  fear  taken,  from 
the  peravB,  etr.  In  ear  apiabm,  it  woold  be 
a  technicality  tending  te  defeat  Ihe  ends  of 
Justice  to  hold  tltls  indlctmext  Insafficient  be- 
cause the  -word  "steaV'  is  not  nsed  In  tt, 
when  it  does  charge  tjiat  the  defendant  felo- 
niously and  viaiBntly,  and  by  patting  tn  f  ear, 
did  take  f(i3Q,.  etc^  from  the  person,  etc.  We 
think  this  was.  a  good  cfaairge  9t  robbery. 
The  Judgment  is  afflsmed. 


BORDWEIX  et  al.  r.  DIT^LS  et  al. 
(SnpTeme  Court  of  Arlcanaag.     Feb.  8,  1902.) 

INTOXrCATIira  LIQUORS— PETirrON  FOR  PRO- 
HIBITION—WlTHDRAWmo  SIGNATURBia. 
A  pecson  sigiiiiag  a  petition  to  prohibit  the 
sale  of  liqaor  hiaa  no  right  to  withdraw  bis 
name  from  tlie  petition,  withoat  leave  of  court, 
after  h  has  been  filed. 

Appeal  from  circuit  court,  Jackson  coun- 
ty;  Frederick  D.  Fulkersoo,.  Judge. 

Petition  to  prohibit  tbe  sale  of  liquoB  wltb^ 
in  three  miles  from,  a  certalm  schot^  house, 
by  Lanra  J.  DUls  and  otliers  against  ^enry 
Bordwell.  and  others.  From  a  Judgment  of 
the  ch:cuit  court  affirming  the  Judgment  of 
the  county  court  malUng  the  order  prayed 
for,  defeidants  appeal.    Afi^med. 

This  was  a  local  option  proceedtaig;  nnder 
section  4877,  Sand.  &  H.  Dig.,  a*  amended 
by  subsequent  acts.  On  appeal  to  the  cir- 
eult  court  fnem  the  Judgment  ot  the  comi- 
ty court  making'  the  order  prayed  for  In  the 
petition,  the  petitioners  and  those  who  bad 
been  made  defendants  agreed  as  follows; 
"That  the  findings  of  the  connty  court  of 
the  matter  and  things  herein  stated  are  true, 
and  are  based  upon  testimony  Introduced 
at  the  trial  of  this  cause  as  follows:  (1) 
That  there  are  2,407  resident  adult  inUab- 
itants  within  three  mites  of  said  school 
house;  (2)  that  1,^09  names  appear  on  the 
petition  asking  for  prohibition;  (8)  that,  of 
this  1,'#90  names,  89  persons  are  nonresi- 
dents of  said  district;   (4)  that  seven  persons 


whose  names  appear  on  said  petition  died 
before  the  presentation  thereof;  (5)  that  32 
persons  whose  names  appear  on  said  petiti- 
tioo  signed  more  than  once;  (Q  that  IS  per- 
sons on  said  petition  are  minors;  (7)  that, 
excluding  nonresidents,  those  who  died  be- 
Core  filing  of  said  petition,  those  who  sign- 
sd  more  tiian  once  and  minors,  there  remain- 
ad  on  said  petition  1,333  name&"  Defeud- 
ants  then  ondertook  the  harden  of  over- 
throwing the  petitioners'  majority  of  149 
appearing  from'  the  agreed  ststemoit  of  facts 
by  showing  that  317  of  t3ie  persons  whose 
nsnes  appear  on  the  petithm  shevld  be  de- 
dncted  therefrom  by  reason  of  sn  alleged  no- 
tice giveo  before  the  filing  ef  the  petition 
that  they  desired  tbelr  namee  emitted  tJiere- 
trom. 

After  bearing  tbe  evidence,  tbe  coort  found 
as  follows: 

"(1)  Tbe  petitioners  have  a  mxjorlty  of 
149. 

'\2)  After  petitioners  had  presented  their 
petition,  dtfendants  filed  application  of  287 
persons  whose  names  appear  upon  the  pro- 
bibition  petition,  asking  that  their  names 
be  witiidrawn  fram  snch  petition,  and  not 
counted  herein.  That  the  petition  for  pro- 
hibition was  presented  to  the  county  court 
on  December  Si,  1900,  and  s&ld  appUcatioos 
were  filed  January  1,  1901,  and  aft«  the 
petitioners  bad  presented  thefr  petition  and 
rested  their  case. 

"(3)  Defendants'  attorneys  caused  notices, 
which  are  on  file  in  this  cause,  to  be  deliv- 
ered to  Hillhcmse,  one  of  the  attorneys  for 
plaintiffs,  and  also  to  the  Judge  of  the  coun- 
ty court.  In  vacation,  and  same  were  deliv- 
ered at  the  times  noted  on  the  back.  The 
notices  ddlvered  prior  to  the  fflhig  of  the 
petition  on  the  24th  of  December  did  not 
contain  exceeding  138  names  of  persons  who 
appeared  on  tbe  application'  tO'  withdraw. 

"(4>  That  of  the  287  persons  whose  names 
appeared  on  the  application  ef  withdrawal, 
not  exceeding  100  of  snch  persons  did  of  them- 
selves give  notice  for  them,  or  make  demand 
upon  HlUhouse  or  upon  any  otiier  person  to 
have  tbelr  names  erased  therefrom,  or  to 
request  any  person  having  a  petition  for  pro- 
hibition In  his  possession  to  erase  his  name 
from  such  petition,  or  otherwise  indicate  a 
desire  not  to  have  such  name  counted. 

"(5)  The  attorneys  for-  defendants  had  no 
authority  to  represent  any  more  than  100 
persons  mentioned  In  the  foregoing  para- 
graph, No.  4. 

"(0)  That  tbe  applications  ffied  January  1. 
ISOl,  to  hare  names  removed  from  the  pro- 
hibition petition,  were  heard  and  denied  by 
the  chancery  court,  and  In  this  court  the  de- 
fendants asked  that  such  names  on  said  ap- 
plication be  remo<red  from  said  petition  as  a 
matter  of  right,  only." 

Thereupon  the  court  declared  the  law  to 
be  as  follows: 

"(1)  A  person  signing  a  petition  for  prohi- 
bition has  the  right  to  hare  his  name  erased 
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from  audi  petIti<Hi  at  any  time  before  tbe 
same  la  presented  to  tbe  court 

"(2)  The  time  of  presentation  mentioned 
in  tbe  foregoing  declaration  means  the  time 
the  court  begins  a  Judicial  Investigation  of 
the  matter  prayed  for  in  such  petition,  and 
not  the  time  of  tbe  mere  flllnir  of  su^  peti- 
tion. 

"(3)  Before  presentation,  any  one  desiring- 
to  have  his  name  removed  or  omitted  from 
the  prohibition  petition,  after  adgnlng  tb» 
same,  may  do  bo,  by  requesting  tbe  person 
having  possession  and  control  thereof  to 
permit  him  to  erase  bis  name  tberefrem, 
and  if,  upon  such  retiuest  b«  be  not  permit^' 
ted  to  have  such  petltioa  for  sucb  purpose, 
such  request;  although  refused,  will  be  sut- 
flcient  to  eutltla  him  to  have  bis  name  omlb> 
ted  from  aach  petition  as  a  matter  a£  right 

"(4)  This  may  be  dona  by  the  parson  aalL- 
ing  to  bave  hla  name  eraaed,  or  one  may  do. 
so  at  bis  request 

"(5)  The  notices  given  in  tlUs  ca«e  were 
■offlcleat,  in  form  and  substancev  to  entitle 
tbe  persons  whose  names  appeared  thereon 
to  bave  their  names  omitted  from  sucb  peti- 
tion, where  each  notice  was  given  by  tbam. 
or  some  one  at  their  request  before  tbe 
presentation  of  tbe  petition. 

"(6)  Where  an  attorney  has  not  been  re- 
quested by  a  person  to  r^resent  him  in  a 
matter,  tbe  attorney  cannot  assume  sucb 
authority.  Tbe  fact  that  defendants  em- 
ployed agents  tx>  go  out  among  petitioners 
and  request  tbem  to  withdraw  tbelr  names 
from  sucb  pctitioii,  of  Ita^f,  will  not  pre- 
vent such  petitioners  from  withdrawing' 
their  names,  If  tbey,  in  good  faith,  dealre 
it" 

Stnckey  &  Stnckey,  QustaTe  Jones.  Jos. 
M.  Stayton,  J.  M.  Bell,  and  Rose,  Heming- 
way ft  Rose,  for  appellants.  J.  W.  Phillips, 
G.  A.  HlUbouM,  and  S.  D.  Campbdl,  for  ap- 
pellees. 

WOOD,  J.  (after  stating  tbe  facts).  Ap- 
pellants contend  that  one  who  has  signed  a 
petition  against  lic«i8e  may  change  bis  opin- 
ion at  any  time  before  the  final  order  of 
tbe  court  without  giving  any  reason  for  so 
diring,  and  that  if  be  notifies  the  court  of 
bis  change  of  mind  and  dissents  from  the 
petldoD  before  tbe  final  order,  it  is  sufflclent, 
however  informal  tbe  notice  may  be.  Appel- 
lees contend,  on  tbe  other  band,  that  no  peti- 
tioner has  the  right  to  withdraw  his  or  bee 
name  from  tbe  petition  after  It  has  been 
filed  hi  the  county  court  unless  bis  or  her 
signnture  was  obtained  by  fraud,  or  througli 
ignorance  on  the  part  of  tbe  signer. 

Tbe  first,  third,  and  fourth  propositions 
Off  law,  as  declared  by  the  learned  trial  Judges 
are  correct  Tlie  second  is  not  tbe  law.  In 
Williams  T.  Citizens,  40  Ark.  290.  It  to  said: 
"If  the  erlglnai  signatures  were  obtained 
intelligently  and  without  fraud,  and  have  not 
been  eni$<ed  before  presentation,  or  after- 
wards, by  leave  of  tbe  court,  tor  cause,  they 


fulfill  tbe  requirements  of  tike  statute."  In 
McCuUough  V.  Blackwell,  51  Ark.  184,  10  8. 
W.  261,  it  to  said:  "The  preeentatlon  of  the 
petition  to  In  tbe  nature  of  an  election.  When 
tbe  county  court  has  acted,  the  votes  have 
been  cast  and  the  election  returns  made." 
The  word  "presentation,"  as  used  In  these 
dcetelons,  should  be  construed  to  mean  the 
filing  of  the  petition.  Treating  the  proceed- 
big  as  analogous  to  that  of  an  election,  as  to 
done  In  McCuUough  v.  Blackwell,  supra,  tbe 
ballots  are  cast  when  tbe  petition  containing 
the  signatures  is  filed  with  tbe  clerk  of  tbe 
county  court  (Continuing  the  analogy,  when 
tbe  county  court  begins  the  investigation  to 
determine  tbe  result  tbe  polls  are  closed  and 
tbe  count  of  the  ballots  has  begun,  and  when 
the  or#er  to  entered  tbe  returns  are  mad& 
Before  the  filing  with  the  clerk,  where  peti- 
tioners adopt  that  method  of  presentation 
to  tfae  Judge,  tbe  petition  Is  In  the  power 
of  tbe  signers.  Each  signer  may  control  his 
signature.  It  is  not  yet  a  petition  In  which 
the  public  Is  Interested.  The  matter  to  as 
yet  In  fieri,  so  to  speak.  But  when  the  peti- 
tion has  been  filed  with  the  county  court, 
it  has  been  then  delivered,  presented  to  tbe 
court  made  a  court  record.  The  public  has 
now  become  interested  in  It  Tbe  Jurisdic- 
tion of  the  subject-matter  has  now  attached. 
In  the  absence  of  something  In  the  statute 
permitting  It  no  individual  signer,  nor,  in- 
deed, all  tiie  signers,  could  thereafter  with- 
draw or  erase  their  names  from  tbe  petition 
without  leave  of  the  court  And  the  court 
should  not  grant  such  leave  without  some 
good  cause  shown  therefor.  He  who  vol- 
untarily sets  on  foot  a  proceeding  for  the 
enforcement  of  a  salutary  police  regulation 
in  any  community  should  not  be  permitted 
to  capriciously  undo  bis  work.  He  should 
not  be  allowed  to  play  fast  and  loose  witb 
tbe  interests  of  society.  Tbe  law  makes  no 
provision  for  protests  and  remonstrances,  for 
signing  and  countersigning.  It  only  prortdes 
for  tbe  petition.  Bee  the  following  author- 
ities: Williams  T.  Citizens,  supra;  McCul- 
lough  V.  Blackwell,  supra;  Wilson  v.  Thomp- 
son, 56  Ark.  110,  19  S.  W.  821;  State  v. 
Gerhardt  (Ind.  Sup.)  44  N.  B,  4e»,  83  L.  R.  A. 
325:  Carr  v.  Boone,  108  Ind.  241,  »  N,  B. 
110;  Sutherland  v.  McKInney,  146  Ind.  611, 
45  N.  E.  1048;  Orcutt  v.  Relngardt  46  N, 
J.  Law,  337;  Grinnell  t.  Adams,  34  Ohio 
St  44;  17  Am.  &  Eng.  Enc.  Law  (New  Ed.) 
p.  248. 

The  Judgment  of  the  court  was  correct, 
on  the  facts,  even  if  the  law  were  as  favor^ 
able  to  appellants  as  tbe  circuit  court  de- 
clared in  its  second  proposition.    Affirm. 


HURSELL  T.  HENRT  et  aL 

(Supreme  Court  of  Arkansas.     Feb.  8,  1002.) 

SUBROQATION— PLEADINQ— DBMURRER. 

1.  The  (lecretary  of   a    building   association 
was  bound  by  bond  to  save  it  harmless  agaluat 
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mistakes  made  br  her  In  payment  of  money. 
Her  complaint  snowed  that  while  so  acting 
she,  by  mistake,  orerpaid  a  defendant  ^46  on 
a  loan;  that  the  sum  was  secured  by  mort- 
gajce,  etc.;  that,  in  performance  of  her  bond, 
she  paid  the  snm  named  to  the  association. 
Held  to  dearly  entitle  her  to  be  snbrogated  to 
the  rights  of  the  association  under  the  note 
and  mortgage  as  to  the  $40. 

2.  Where  a  good  cause  of  action  is  defect- 
ively stated,  the  defect  cannot  be  reached  by 
d(.M)iurrer,  though  a  motion  to  make  it  more 
dctinite  and  certain  would  be  proper. 

Appeal  from  Pulaski  chancery  court; 
Thomas  B.  Martin,  Chancellor. 

Action  by  Mary  B.  Murrell  against  T. 
Frank  Henry  and  others.  Judgment  sustain- 
lug  a  demurrer  to  the  complaint,  and  plain- 
tiff appeals.    Reversed. 

Bladcwood  ft  WllUams,  for  appellant 

BAX^n^B,  J.  Appellant's  cause  of  action 
was  defectively  stated  In  her  complaint. 
Construing  the  complaint  liberally,  as  our 
statutes  provide,  we  think  it  may  be  said  to 
state  facts  showing  that  appellant  was  en- 
titled to  be  subrogated  to  the  rights  of  the 
Ladies'  Building  Association,  Perpetual,  un- 
der the  note  made  to  T.  F.  Henry,  and  un- 
der the  mortgage  executed  by  the  appellees. 
She  was  secretary  of  tbe  building  associa- 
tion, and  was  bound  by  a  bond  in  the  sum  of 
$10,000  to  bold  and  save  the  building  associa- 
tion harmless  against  all  mistakes  made  by 
her  In  tbe  payment  of  money.  It  appears 
from  the  complaint  that  while  she  was  such 
secretary,  and  acting  as  such,  she  paid  of 
the  moneys  of  the  association,  on  tbe  amount 
secured  by  the  mortgage,  $45.45,  by  mistake, 
more  than  appellees,  or  either  of  them,  were 
entitled  to,  and  that  this  sum  was  secured 
by  the  mortgage,  and  that,  In  performance  of 
her  bond,  she  paid  to  her  principal  the  sum 
so  paid  by  mistake.  In  i>aying  the  same  she 
was  no  volunteer,  but  was  acting  in  the  dis- 
charge of  an  assumed  obligation,  and  is 
clearly  entitled  to  be  subrogated  to  the  rights 
of  the  building  association  under  the  note 
and  mortgage!  as  to  the  amount  and  the  In- 
terest thereon. 

Tbe  defects  In  the  complaint  could  have 
been  reached  by  motion  to  make  It  more  def- 
inite and  certain,  but  not  by  demurrer. 
Busbey  v.  Reynolds,  31  Ark.  657;  Bush  t. 
Cella,  52  Ark.  378,  12  S.  W.  783;  Sweet  v. 
Lumber  Co.,  56  Ark.  629,  20  S.  W.  514. 

So  much  of  the  decree  of  the  chancery 
court  as  sustains  the  demurrer  of  appellees 
to  the  complaint  is  therefore  reversed,  and 
the  cause  is  remanded,  with  instructinns  to 
tbe  court  to  overrule  the  demurrer,  and  for 
other  proceedings. 


CASTLE  T.  HILLMAN. 
(Supreme  Court  of  Arkansas.     Feb.  8,  1902.) 

QUlSmNQ  TITLE— REMOVAL  OF  CLOUD— EQUI- 
TABLB  RELIEF— TRANSFER  OF  CAUSE. 

Where  defendant,  in  an  action  for  realty, 
denies  plaintiff's  ownership,  and  seeks  to  re- 


move cloud  cast  on  his  title  by  certain  fraudu- 
lent conveyances,  the  relief  being  exclusively 
equitable,  it  is  error  to  refuse  to  transfer  the 
cause  to  the  chancery  court. 

Appeal  from  circuit  court,  Arkansas  coun- 
ty;  George  M.  Chapllne,  Judge. 

Action  by  O.  M.  Hlllman  against  A.  B. 
CJastle.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Jas.  A.  Gibson  and  John  F.  Park,  tor  ap- 
pellant   Hill  &  Auten,  for  appellee. 

BATTLE,  J.  On  the  7th  day  of  May,  1807. 
O.  M.  Hillman  brought  an  action  In  tbe  Ar- 
kansas circuit  court  against  A.  B.  Castle  to 
recover  possession  of  block  108,  In  the  town 
of  Almyra,  in  Arkansas  county,  in  this  state. 
He  alleged  In  his  complaint  that  he  was  tbe 
owner  of  the  block  and  entitled  to  the  pos- 
session of  it  He  traces  the  chain  of  his 
title  to  F.  H.  Leslie,  the  common  source  of 
title  to  both  parties  to  this  action,  and  alleges 
that  Leslie,  on  the  28th  of  October,  1891, 
conveyed  tbe  block  to  the  Central  Town  Site 
Company;  that  it  on  the  26th  of  December. 
1891,  conveyed  the  block  to  Sallie  L.  Price, 
and  that  she  conveyed  It  to  the  plaintiff  on 
the  30th  day  of  January,  1806;  and  further 
alleged  that  the  defendant  was  in  unlawful 
possession  of  the  same. 

On  the  Sd  day  of  November,  1897,  the  de- 
fendant answered;    and  on  the  3d  day  of 
April,  1899,  filed  an  amended  answer  and 
cross  complaint   In  which   he   denied   that 
plaintiff  was  the  owner  of  the  block  sued 
for,  or  entitled  to  its  possession,  and  that 
he  was  in  unlawful  possession  of  the  same; 
and  alleged  that  Thomas  H.  Leslie,  being  tbe 
owner  thereof,  for  a  valuable  consideration 
sold  and  conveyed  It  on  the  5th  day  of  Jan- 
I  nary,  1892,  to  W.  H.  Garrett;   that  the  block 
I  being  improved,  Leslie  placed  Garrett  in  the 
'  actual  possession  of  the  same;    and  he  so 
I  remained  until  the  24th  day  of  November, 
1894,  when  be  sold  and  conveyed  It  to  the 
defendant 

And  he  further  alleged  as  follows:  "De- 
fendant says  it  may  be  true  that  the  block 
here  In  controversy  is  contained  In  a  deed 
from  the  said  Thomas  H.  Leslie  to  the  Con- 
tral  Town  Site  Company  along  with  400  or 
600  other  lots  and  blocks,  but  defendant  al- 
leges that  if  same  is  contained  In  said  deed 
as  alleged  by  tho  complaint  it  was  inserteit 
surreptitiously  by  the  draftsman  of  the  deed, 
and  the  said  Leslie  signed  the  same  wltliout 
tbe  knowledge  that  the  block  In  controversy 
was  contained  in  sold  deed;  that  said  Leslie 
will  so  testify  on  the  trial  of  this  cause.  De- 
fendant says  that  it  may  be  true  that  said 
block  is  contained  in  the  conveyance  from 
fbe  said  Central  Town  Site  (Company  to  Sal- 
lie  L.  Price,  but  If  so,  same  was  the  result 
of  the  fraudulent  insertion  of  the  same  in 
the  deed  from  the  Central  Town  Site  Com- 
pany as  aforesaid. 

"Defendant  admits  that  the  said  plaintiff 
holds  a  deed  from  the  said  Sallie  JU  Price 
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for  the  S.  W.  %  secUon  26,  township  8  S., 
range  4  W.;  but  defendant  avers  that  at 
the  time  of  the  purchase  of  the  said  land  It 
was  distinctly  understood  and  agreed  by  and 
between  the  said  Thomas  H.  Leslie  and  the 
Central  Town  Site  Oompany,  and  the  Cen- 
tral Town  Site  Company  and  Sallle  L.  Price, 
and  the  said  SelUe  L.  Price  and  the  said 
plaintiff,  HlUman,  that  no  lot  or  block  that 
bad  been  sold  or  disposed  of  In  any  manner 
whatever,  or  that  was  occupied  by  any  bona 
fide  holder,  and  situated  In  the  said  S.  W. 
\i  section  26,  township  8  S.,  range  4  W.,  was 
to  be  Included  in  said  sale,  and  the  block 
In  controversy  was  expressly  omitted  from 
said  deed;  that  before  the  signing  of  the 
said  deed  the  plaintiff,  under  the  pretext  of 
wanting  to  examine  said  deed,  asked  per- 
mission to  look  over  same,  and  carried  same 
away,  and  had  a  new  deed  drafted,  in  which 
he  Inserted  the  whole  of  the  S.  W.  ^  of  sec- 
tion 26,  Including  defendant's  block,  and  rep- 
resented to  the  said  Sallle  h.  Price  that  the 
deed  he  returned  was  the  same  be  had  car- 
ried away,  or  that  It  contained  the  same 
land  only;  that,  not  expecting  the  plaintiff 
to  practice  any  fraud  or  imposition  on  her, 
without  examining  the  same,  she  signed  said 
deed,  not  knowing  or  suspecting  that  said 
block  was  contained  In  said  deed.  Defend- 
ant alleges  tliat  he  believes  that  the  said 
plaintiff  perpetrated  the  fraud  aforesaid  on 
his  said  vendor  for  the  purpose  of  trying  to 
obtain  an  unconscionable  advantage  over 
this  defendant" 

Other  aUegations  were  made  In  the  an- 
swer. The  defendant  asked  "that  T.  H. 
Leslie,  the  Central  Town  Site  Oompany,  and 
Sallle  Ik  Price  be  made  parties  to  this  suit; 
that  the  amended  answer  be  taken  as  a  cross 
bill  against  plaintiff,  C.  M.  Hlllman,  and  the 
parties  aforesaid;  that  they  be  required  to 
onswer  the  same;  that  this  cause  be  trans- 
ferred to  the  chancery  court  for  hearing; 
that  plaintiff's  pretended  title  to  the  block 
aforesaid  be  canceled,  set  aside,  ond  held  for 
nangbt,  and  the  cloud  cast  thereby  on  de- 
fendant's title  be  removed,  and  his  title  to 
said  block  108  be  quieted,  and  for  all  other 
relief." 

On  the  motion  of  the  defendant,  the  cause 
was  transferred  to  the  Arkansas  chancery 
court.  Thereafter  the  plaintiff  filed  an 
amended  answer  to  the  defendant's  cross 
complaint  In  the  chancery  court,  and  denied 
the  allegations  therein  as  to  fraud,  and 
moved  that  the  cause  be  remanded  to  the 
circuit  court,  which  the  court  sustained,  and 
the  defendant  excepted.  Afterwards,  on  the 
13th  day  of  November,  1889,  defendant  filed 
a  motion  to  transfer  the  cause  to  the  chan- 
cery court,  alleging  that  the  answer  and 
cross  bill  tendered  an  issue  that  was  cog- 
niz-ible  alone  in  the  diancery  court,  and  also 
that  a  conrt  of  law  could  not  grant  the  re- 
lief prayed  for,  either  by  the  amended  answer 
and  cross  bill  or  by  the  plaintifTs  answer 
to  defendant's  cross  bill.    This  motion  was 


overruled  by  the  circuit  court,  and  tlM  de- 
fendant excepted. 

"The  cause  was  then  snbmitted  to  the 
court,  sitting  as  a  Jury,  and  he  rendered 
Judgment  for  plaintiff,  awarding  him  the  pos- 
session of  the  block  in  controversy.  Defend- 
ant excepted,  filed  his  motion  for  a  new  trial, 
because  the  findings  of  the  court  were  con- 
trary to  both  the  law  and  the  evidence,  and 
also  because  the  court  erred  in  overruling 
his  motion  to  transfer  to  equity;  which  mo- 
tion for  a  new  trial  the  court  overruled,  to 
which  the  defendant  excepted,  asked  and  ob- 
tained sixty  days  In  which  to  prepare  and 
file  his  bill  of  exceptions,  which  he  did,  and 
appealed  to  this  court." 

Appellant  sought  to  remove  clouds  from 
his  title  to  the  block  in  controversy.  Ac- 
cording to  the  allegations  of  his  cross  bill, 
the  legal  title  to  the  block  was  conveyed  by 
T.  H.  Leslie  to  the  Oentral  Town  Site  Oom- 
pany, and  by  it  to  Sallle  L.  Price,  and  by 
her  to  the  appellee;  yet  no  <Hie  of  the  parties 
sold  or  Intended  to  convey  the  same  to  the 
grantees,  the  conveyance  thereof  being  pro- 
cured by  fraud,  without  the  knowledge  or 
consent  of  the  grantors.  He  asked  that 
these  parties  be  made  parties  to  the  action, 
and  sought  to  remove  the  cloud  cast  upon 
his  title  by  the  fraudulent  conveyances. 
This  relief  is  purely  and  exclusively  equita- 
ble, and  the  motion  to  transfer  the  cause 
to  the  chancery  court  should  have  been 
granted.  A  careful  examination  of  the  evi- 
dence adduced  at  the  trial  In  the  circuit 
court  confirms  us  In  this  opinion. 

The  Judgment  of  the  circuit  court  is  there- 
fore reversed,  and  the  cause  Is  remanded, 
;  with  instructions  to  the  court  to  transfer 
the  cause  to  the  chancery  court. 

WOOD,  X,  did  not  partlcipatei. 


HAYS  et  a1.  t.  COMSTOCK-CASTLB 

8T0VB  CO.  et  aL 

(Supreme  Oourt  of  Arkansas.    Fab.  1,  1902.) 

ASSIOKMRNT    FOR    BBNHTFIT    OF    CRBDITORS— 

ASSIQMEE'S     BOND— ACTION— JURISDICTION 

—JUDGMENT— APPEAX,— ABSTRACT. 

1.  The  bond  of  an  assignee  for  the  benefit 
of  creditors,  conditioned  for  the  proper  per- 
formance of  bis  duties,  is  joint  and  several, 
and  any  one  of  the  parties  thereto  may  be  sued 
alone. 

2.  A  cause  of  action  for  the  breach  of  a  bond 
of  an  assignee  for  the  benefit  of  creditors  is 
transitory,  and  not  local;  and  an  action  against 
a  surety  may  be  brought  in  the  state  in  which 
be  is  found,  though  it  Is  not  the  state  in  which 
the  bond  was  given. 

3.  Where  an  appeal  requires  a  consideration 
of  the  evidence,  and  no  abstract  thereof  is 
filed  In  accordance  with  Sup.  Ot.  Rule  9,  re- 
quiring the  abstract  to  set  out  the  material 
facts,  the  appeal  may  be  dismissed. 

4.  A  judgment  lu  an  action  on  the  bond  of 
an  assignee  for  the  benefit  of  creditors,  in 
which  only  a  portion  of  the  creditors  accept- 
ing the  assignment  are  parties  plaintiff,  should 
only  be  for  the  damages  suffered  by  the  cred- 
itors who  are  parties,  and  not  for  the  damages 


660 


ee  SOUTHWESTEaiN  BEPORTBS. 


(Ark. 


to-  afl'  th«  creditora,  eren  thoagli  the  action  la 
on  behalf  of  the  plaintiffs  named  and  all  other 
creditors  who  mar  Join  in  the  action. 

Bunn,  C.  J.,  dissenting. 

Appeal  from  circuit  court.  Miller  county. 
In  cbaooeir;  Joel  D.  Gonwajr,  Judge. 

Action  CD  a  bond  by  the  Comstock-Castle 
Stove  Campany  and  others  against  O.  A. 
Hays,  as  administrator  of  the  estate  of  W. 
H.  McCartney,  deceased,  and  others.  From 
a  Judgment  in  favor  of  plaintiffs,  defendants 
appeal.    Reveined. 

This  acthm  was  brongbt  by  complaint  in 
equity  te  the  MUler  county  circuit  court,  In 
the  state  of  Arkansas,  by  the  appellees,  ac- 
cepting creditors,  agninst  the  appellants,  as 
sureties  upon  the  bond  of  &  B.  Andrews  as 
assignee  of  J.  C.  Whltener,  executed  In  the 
state  of  Texas.  The  c«aiplalnt  charges  that 
their  claims  were  proven  as  required  by  law 
against  tfie  estate  of  Whltener  In  the  hands 
of  the  said  assignee;  that  they  accepted  the 
terms  of  the  assignment  and  are  entitled  to. 
their  pro  rata  sliare  of  said  estate;  and  that 
not  all  the  creditors  proved  their  claims 
against  said  estate,  but  some  refused  to  ac- 
cept said  assignment;  tiiat  the  claims  of 
these  creditors  who  did  accept  and  are  en- 
titled to  share  benefits  under  said  assign- 
ment amonnt  to  9^,200;  tbat  a  large  amount 
of  assets  (about  $43,000)  came  to  the  hands 
of  said  assignee;  that,  Instead  of  the  as- 
signee admiuistering  the  estate  according  to 
law,  the  assignee  sold  tbe  same,  and  squan- 
dered the  proceeds,  and  failed  to  account  to 
any  of  the  creditors  fbr  the  proceeds  of  any 
of  said  property;  and  that  he  converted  the 
proceeds  to  his  own  use,— stating  they  were 
damaged  by  the  failure  of  the  assignee  to 
properly  handle,  manage,  and  administer  the 
proceeds  of  said  estate  according  to  law  In 
BO  per  cent  of  their  claims.  "Plalntltrs  fur- 
ther state  that  It  Is  provided  by  the  statute 
laws  of  the  state  of  Texas,  among  other 
things,  that  there  may  be  a  general  assign- 
ment of  all  his  real  and  personal  estate  that 
is  not  by  law  exempt  from  execution,  made 
by  an  Insolment  debtor,  or  one  in  contempla- 
tioD  of  insolveacy,  for  the  benefit  of  such 
creditors  only  as  will  consent  to  accept  their 
proportion  of  shares  of  his  estate  and  dis- 
charge tilm  from  their  respective  claims.  In 
snch  case,  benefits  of  the  assignment  shall  be 
limited  and  restricted  to  the  creditors  con- 
senting thereto,  and  such  debtocs  shall  there- 
upon stand  discharged  from  all  other  lia- 
bilities to  such  creditors  on  account  of  their 
respective  claims,  provided  that  such  debtor 
sliall  not  be  discharged  from  liability  to  the 
creditor  who  does  not  receive  as  mnch  as 
one-third  of  the  amount  due  and  allowed  In 
his  favor  as  a  valid  claim  against  tbe  estate 
of  such  debtor.  It  Is  further  provided  by  the 
statute  laws  of  said  sUite  tliat  the  creditors 
oC  the  assignor  consenting  to  said  assign- 
ment  shall  make  known  to  the  assignee  their 
consent  to  accept  under  said  assignment 
within  four  months  after  the  assignee  shall 


have  published  the  notice  required  by  the 
laws  of  the  state  of  Texas  of  his  appoint- 
ment The  said  statute  laws  of  the  state  of 
Texas  further  require  said  assignee  to  ex- 
ecute a  bond  with  sureties  to  be  approved 
by  the  Judge  of  the  county  coturt  of  the  coun- 
ty in  which  said  assignee  resides,  or  by  the 
Judge  of  the  district  court  of  the  Judicial  dis- 
trict in  which  said  county  is  situated.  Goa- 
ditioned  that  he  will  falthfuUy  discharge  his 
duties  as  snch  assignee,  and  that  be  win 
make  proper  distributloB  of  the  net  proceeds 
of  the  assigned  estote  among  the  creditors 
thereto,  which  bond  shall  be  payaUe  to  tbe 
state  of  Texas,  and  sbali  be  filed  with  the 
clerk  of  the  county  in  which  said  assignee 
resides,  and  shall  accrue  to  the  benefit  of 
the  assignor  and  the  creditor  or  creditors. 
who  may  maistato  action  thereon  against 
the  said  assignee  and  sureties  in  his  own  or 
their  own  names,  Jointly  or  severally,  for 
any  violation  of  said  law  by  reason  of  which 
sucb  assignor  or  creditors  shall  sustain  dam- 
ages, as  the  statute  laws  of  the  state  of  Tex- 
as fully  set  out  in  the  Revised  Stotutes  of 
Texas  of  1996,  published  by  authority  of  said 
state,  entitled:  "Title  8.  Assignment  for 
Creditors.'  Pages  48,  49,  60,  61,  and  62  are 
hereby  referred  to  and  pleaded  as  part  of  the 
complaint  The  said  stotntes  of  the  state  of 
Texas  were  In  full  force  and  effect  In  the 
state  of  Texas  at  the  time  of  making  this  as- 
signment hereinbefore  mentioned,  and  said 
laws  have  never  been  amended  or  repealed." 
The  assets,  as  assigned  by  the  said  J.  O. 
Whltener,  and  delivered  to  the  said  S.  B. 
Andrews  as  assignee,  were  as  follows: 

Merchandise,    hardware,    furnitnre, 

undertaking  goods,  etc $18,7^  15 

Livery    stable    stock,    horses,    car>- 

rlages,  harness 4.162  SO 

Sundry  book  accoonts,  notes,  ete..  12.287  35 
Real  estate 6300  00 

|48,18S  CO 

Tbe  llabilitlefl  of  the  said  J.  C.  Whltmer 
were  as  foUows: 

Sundry  acoonnts  and  notes $38,604  14 

Mortgages  on  real  estate 5.680  00 

Mortgages  on  livery  stock 8,000  00 

$43,184  14 

The  assignment  and  the  bond  were  made 
exhibits  to  the  complaint 

Tbe  complaint  further  alleged  tltat  by  rea- 
son of  the  failure  of  said  assignee  to  settle 
with  them,  as  stated,  they  had  been  dam- 
aged 50  per  cent  of  their  respective  claims; 
that  said  J.  C.  Whltener  and  the  said  defend- 
ants have  thereby  become  Indebted  to  them 
(the  plaintiffs),  and  have  become  Johatly  and 
severally  liable  to  pay  them  tbe  amount  of 
their  damage,  respectively.  It  further  stat- 
ed that  said  S.  B.  Andrews  is  a  resident 
of  the  state  of  New  Hampshire,  and  cannot 
be  served  with  process  either  In  this  state 
or  the  stote  of  Texas. 

The  defendants  filed  a  demurrer  to  tbe 
complaint  on  the  grounds:    "That  said  plain- 
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UttB  do  not  state  facta  anfBcleiit  to  consti- 
tute a  cause  of  action:  First  that  fraud  is 
not  speclQcally  aet  out  and  charged  therein; 
second,  tliat  said  complaint  1b  directed 
against  tbe  sureties  on  principal's  b<»d,  with- 
out including  Andrews  tilmself,  the  principal 
in  said  bond;  third,  that  said  Andrews  waa 
an  o£acer,  qualified,  and  acting  as  such,  un- 
der th«  law  of  th«  state  of  Texas,  and  re^ 
sided  in  said  state  at  the  time,  and  has  ner- 
er  qnaltfled  and  acted  as  soch  under  tbe  laws 
of  tbe  state  of  Arlcansas,  nor  resided  in  said 
state  88  such;  fourth,  that  said  bond  Is  exe- 
cuted to  tbe  state  of  Texas,  and  said  com- 
plaint fails  to  make  said  state  a  party,  or 
bring  said  suit  in  the  name  of  said  state  for 
the  use  of  plaintiffs;  fifth,  that  said  cause  is 
tnstltnted  and  prosecuted  by  individaals  o«t 
«f  the  Jorisdiction  of  tbe  courts  of  tbe  state 
of  Texas,  and  this  court  has  no  JurisdictloB 
thereof."  Tbe  demurrer  wa«  OTemiled,  and 
they  ^eepted. 

Defendants  then  filed  the  following  mo^ 
ti<m,  which  was  overmled,  to  whfdi  tb^  ex- 
cepted: 

"Come  tbe  defendant  Q.  A.  Hays,  as  ad- 
ministrator of  the  estate  of  W.  H.  McCart- 
ney, deceased;  B.  M.  Foreman,  as  adminis- 
trator of  tbe  estate  of  J.  Deutshmon,  de^ 
ceased;  H.  R.  Webster;  H.  F.  Brlley;  and 
W.  B.  Klser,— and  more  the  court  for  an 
order  on  ptalntlffs  to  make  their  complaint 
more  definite  and  certain:  First,  because 
said  plainttfts  charge  fraud  and  misconduct 
<»  tbe  part  of  these  defendants'  principal,  B. 
B.  Andrews,  in  general  terms;  second,  be- 
cause said  plaintiffs  do  not  allege  any  par- 
ticular act  of  misconduct  upon  which  defend- 
ants can  make  specific  answer  or  denial; 
third,  because  said  charges  are  too  general, 
vague,  and  uncertahi  for  defendants  to  an- 
swer to,  or  take  proof  upon.  J.  D.  Cook, 
Attorn^  for  Defendants. 

"Filed  before  answer,  this  18th  dny  of 
March,  1896.    J.  D.  Sanderson,  Clerk." 

Defendants  then  made  ancrwer,  the  grava- 
men of  which  Is  that  an  action  on  the  bond 
was  a  local  action,  and  that  the  court  In 
Arkansas  had  no  Jurisdiction;  that  courts  In 
Texas  only  bad  jurisdiction;  that  only  part 
of  the  creditors  bad  joined  in  tbe  action,  and 
that  no  final  Judgment  could  be  rmdered  in 
this  case  without  Jurisdiction  of  the  bond, 
and  creditors'  claims  filed  were  in  a  foreign 
Jurisdiction.  They  deny  that  the  assets  had 
not  been  properly  handled  owing  to  tbe  neg- 
lect and  default  of  Andrews,  the  assignee, 
and  deny  their  liability,  and  allege  that  An- 
drews made  full  report  and  settlement  of  his 
accounts  aa  assignee  to  the  court  In  Texas, 
where  he  was  required  by  laws  of  that  state 
to  report,  and  that  all  balances  in  his  bands 
were  turned  over  to  the  clerk,  and  bis  receipt 
taken  therefor,  and  that  no  exceptions  were 
Bled  to  his  final  settlement.  The  court  gave 
Judgment  for  the  appellees  for  the  full 
amount  of  what  it  found  to  be  the  default  of 
the  assignee,  and  the  damages  sustained  bj 


an  tiHe  creditors  by  reason  thereof.    Tbe  case 
comes  here  by  appe&L 

J.  D.  Cook,  for  appdlants.  Oscar  D.  Scott 
and  W.  H.  Arnold,  for  appellees. 

HUGHES,  J.  (after  stating  tbe  facts). 
The  court  is  of  opinion  that  tbe  bond  was  a 
Joint  and  several  obligation  and  contract, 
and  that  the  plaintiffs  had  the  right  to  sue 
thereon  without  Joining  others.  Tbe  provi- 
sions of  tbe  bond  warrant  this  constructioB 
of  It 

Tbe  action  was  transitory,  and  not  locaL 
It  could  be  brought  here  or  in  Texas,  In  the 
proper  fomm.  Its  obligation  was  a  contract 
and  its  breach  gave  a  right  of  actloa  against 
tbe  defendants,  wherever  they  might  b« 
fotmd.  The  court  was  not  in  error  on  tbe 
question  of  Jurisdiction,  and  tbe  right  of  tbe 
appellees  to  sue  in  the  court  In  Miller  coun- 
ty, in  Arkansas. 

There  Is  no  abstract  of  the  evidence  In  the 
case  by  the  appellants,  and  for  this  reason 
tbe  Judgmoit  should  be  affirmed,  under  rule 
9  of  this  court;  but  we  have  discovered  that 
the  Judgment  for  tbe  appellees  Is  for  tbe 
whole  amount  of  damages  suffered  by  all 
the  creditors,  whereas  only  part  of  the  cred- 
itors are  plaintiffs.  The  Judgment  there- 
fore, should  have  been  for  their  pro  rata 
share  of  what  all  the  accepting  creditors 
were  entitled  to  recover.  If  they  were  plain- 
tiffs. Some  of  the  creditors  have  not  been 
made  parties.  Though  the  suit  was  brought 
in  behalf  of  the  plaintiffs  named  and  all 
creditors  who  might  Join  in  It  still  it  Is  not 
like  a  suit  to  uncover  property  fraudulently 
ccmveyed,  where  the  filing  of  the  bin  gives  a 
Qen  to  the  plaintiffs  because  of  their  dili- 
gence. This  was  a  ftmd  in  court  to  be  equa^ 
ly  distributed  pro  rata  between  creditors,  and 
plaintiffs  were  entitled  to  no  more  than  their 
share  ot  It 

For  this  error  tbe  Judgment  Is  reversed, 
and  the  cause  Is  remanded,  with  instmctlona 
t»  decree  for  plaintiffs  for  their  pro  rata 
share  of  tbe  damages  In  accordance  here- 
with. 

BUNK,  a  J.,  dtesentfc 


MATTHEWS  et  al.  v.  KIMBALL  et  al, 

Com'ra. 

(Supreme  Court  of  Arkansas.     Feb.  1,  1902.) 

MUNICIPAL  PARKS— SPECIAL  ASSESSMENTS- 
AUTHORITY  TO  LEVY— PROPERTY  SUBJECT— 
SPECIAL  BBNHni"lTS  —  IMPROVBMENT  DIS- 
TRICTS—ESTOPPEU 

1.  Sand.  &  H.  Dig.  {  5321.  aathorizin^  any 
city  of  the  first  or  second  class  or  any  incor- 
pornted  town  to  assess  all  real  property  with- 
in sach  city,  or  any  district  thereof,  for  ftrad- 
Ing  or  otherwise  improTing  streets  and  alleys, 
constructing  sewers,  or  making  any  local  im- 
provements ot  a  pnblic  nature,  authorizes  an 
assessment  for  park  iropi-OTements,  as  tlie  lan- 
guage is  broad  enough  to  include  any  class  of 
unprovemeuts  which  will  euhnuce  the  value  of 

the  real  estate  in  tbe  city  or  districjt  ' 

therefor.  Digitized  by ' 
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9.  Const,  art.  19,  I  27,  anthorizlng  apedal 
assessments  for  local  improremeDts  in  ciUes 
nnd  towns,  under  such  reKUlations  as  may  be 
prescribed  by  law,  to  be  based  upon  the  con- 
sent of  a  majority  in  value  of  the  property 
holders  owning  property  adjoining  the  locality 
to  be  affected,  does  not  limit  the  power  of  the 
municipality  to  make  a  special  assesisment  for 
park  purposes  to  the  property  which  actually 
touches  tne  park  grounds. 

3.  The  inclusion  of  real  estate  in  an  improre- 
ment  district  by  city  ordinance  is  prima  fade 
evidence  that  the  property  will  be  benefited  by 
the  improvement  for  which  the  district  is  creat- 
ed, and  an  assessmeut  thereof  will  not  be  set 
aside  for  want  of  benefit,  in  the  absence  of 
evidence  to  establish  such  fact. 

4.  A  city  or  incorporated  town  which,  under 
Sand.  &  H.  Dig.  i  5321,  is  authorized  to  as- 
sess all  real  property  within  such  city,  or  with- 
in any  district  thereof,  for  improving  streets 
and  alleye  and  the  construction  of  sewers,  or 
the  makiue;  of  any  local  improvements  of  a 
public  nature,  may  iuclude  the  whole  area  of 
the  cit^  in  one  improvement  district;  the  or- 
ganization of  such  districts  being  in  the  sound 
discretion  of  the  city. 

5.  A  property  owner  Joining  in  the  petition 
of  10  asking  the  organization  of  a  park  im- 
provement district,  or  who  is  one  of  the  major- 
ity petitioning  for  an  assessment  for  such  im- 
provement, is  estopped  from  questioning  the 
organization  of  the  district  or  the  validity  of 
the  assessment. 

Battle  and  Rlddick,  JJ.,  dissenting. 

Appeal  from  Pulaski  chancery  court;  E. 
B.  Pierce,  Special  Chancellor. 

Injunction  by  E.  D.  Matthews  and  others 
against  E.  W.  Kimball  and  others,  as  com- 
missioners of  the  city  park  improvement  dis- 
trict of  Uttle  Rock,  to  restrain  the  collec- 
tion of  certain  special  assessments.  From 
a  decree  in  favor  of  the  defendants,  the 
plaintiffs  appeal.    Affirmed. 

Rose  &  Coleman  and  Ratclttte  &  Fletcher, 
for  appellants.  Whipple  &  Whipple  and  E. 
W.  Kimball,  for  appellees. 

BUXN,  a  J.  The  appellants  by  this  pro- 
ceeding seek  to  enjoin  the  defendants,  as 
commissioners  of  the  city  park  improvement 
district  of  Ldttle  Rock,  from  proceeding  fur- 
ther to  collect  certain  assessments  levied  up- 
on their  real  property  In  said  district,— 
among  them,  the  last  assessment  made  un- 
der the  ordinance  of  the  city  counclL  It  ap- 
pears to  be  admitted  in  the  agreed  state- 
ment of  facts  that  the  district  was  properly 
organized  on  the  petition  of  10  resident  land- 
owners, and  that,  within  proper  time  after 
due  notice  given,  the  district  was  formed 
and  commissioners  were  appointed,  and  that 
they  in  due  time  qualified  and  made  the  nec- 
essary plans  and  specifications  and  estimates 
of  the  costs  of  the  improvement,  and  that 
the  city  council,  upon  the  petition  of  a  ma- 
jority in  value  of  the  owners  of  property  in 
the  district,  passed  the  necessary  ordinance 
assessing  the  real  property  as  required  by 
law,  and  that  In  fact  the  district  was  prop- 
erly organized  and  the  assessments  made. 
The  Honorable  E.  B.  Pierce,  sitting  as  spe- 
cial chancellor,  heard  the  cause,  and  decreed 
against  the  appellants  on  all  the  controverted 
points,  and  they  appealed  to  this  court. 


One  of  the  more  serious  questions  raised 
by  the  proceedings  in  the  case  is  whether 
or  not  the  statute  includes  public  parka,  and 
such  like,  as  Improvements  for  which  assess- 
ments npon  the  real  estate  of  a  district  may 
be  made  by  the  city  council  in  the  manner 
provided  for  local  improvements.  The  ap- 
pellants contend  that  under  the  familiar  rule 
of  construction,  which  confines  the  meaning 
of  additional  descriptive  expressi<ms  to  the 
class  to  which  preceding  specific  terms  and 
names  belong,  the  improvements  contemplat- 
ed by  the  act  are  («ly  streets,  alleys,  sew- 
ers, and  such  like,  or  similar  ImprovementB. 
This  Is  the  doctrine  of  ejusdem  generis.  It 
would  be  difficult  to  say  what  other  like  im- 
provements there  are  or  can  be  in  a  town, 
than  streets,  alleys,  and  sewers;  and  tlie  con- 
tention of  appellees  that  these  descriptive 
names  exhaust  the  particular  dass  we  think 
is  well  founded,  and  that  public  paria  are 
not  of  that  class.  While  it  Is  true  parks  con- 
tain streets  and  drives,  yet  these  are  not  to 
be  used  for  all  purposes  for  which  ordinary 
streets  are  Intended  and  may  be  used;  and 
still  more  might  be  said  to  distinguish  parks 
from  sewers,  and  take  them  put  of  the  class 
to  which  the  latter  belong.  The  statute  on 
the  subject,  digested  as  section  5321,  Sand. 
&  H.  Dig.,  is  as  foUows,  to  wit:  "The  coun- 
cil of  any  city  of  the  first  or  second  class,  or 
any  incorporated  town,  may  assess  all  real 
property  within  such  city  or  within  any  dis- 
trict thereof  for  the  grading  or  otherwise  im- 
proving streets  and  alleys,  constructing  sew- 
ers or  making  any  local  Improvements  of  a 
public  nature,  in  the  manner  hereinafter  set 
forth."  This  language  is  certainly  broad 
enough  to  include  any  kind  and  class  of  im- 
provements which  will  enhance  the  value  of 
the  real  estate  of  the  particular  district;  that 
is,  benefit  it  In  construing  this  statute,  this 
court  said  in  Crane  t.  City  of  Siloam  Springs, 
67  Ark.  36,  65  S.  W.  966:  "Provisions  for  lo- 
cal convenience,  like  water,  light,  pnbllc 
parks  for  recreation,  and  other  public  accom- 
modations of  the  same  kind,  are  some  of  the 
matters  which  are  furnished  or  provided  for 
by  municipal  corporations  in  their  quasi  pri- 
vate capacity,  in  which  they  act  not  as  agen- 
cies of  the  state,  but  exclusively  for  the  ben- 
efit of  their  own  inhabitants.  It  is  In  re- 
spect to  such  matters  of  local  concern  that 
the  largest  freedom  of  action  has  been  al- 
lowed municipal  corporations.  The  case, 
says  Judge  Cooley,  must  be  extraordinary 
and  clearly  exceptive  to  warrant  any  court 
in  declaring  that  the  discretion  has  been 
abused  and  the  legislative  authority  exceed- 
ed."—citing  Cooley,  Tax'n  (2d  Ed.)  S§  145. 
688,  689;  State  v.  Williams,  68  Conn.  1.31, 
95  Atl.  24,  421,  48  L.  R.  A.  465;  WlUiams  v. 
Eggleston,  170  D.  S.  304,  18  Sup.  Gt  617.  42 
L.  Ed.  1<H7.  The  only  limitation  as  to  the 
character  of  the  Improvement  is  that  it  must 
be  a  local  improvemoit  and  of  a  public  na- 
ture; that  is,  local  to  the  city  and  the  in- 
habitants thereof,  and  public  to  the  extent 
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that  It  shall  be  free  to  the  public  under  Bnch 
proper  regulations  as  may  be  adopted  for  Its 
control,  management,  and  preservation  by 
the  city  council.  The  text-books  and  their 
citations  sustain  the  doctrine  that  public 
parks  are  proper  subjects  of  city  taxation; 
and  It  Is  even  held  that  It  is  proper  to  call 
into  exercise  the  right  of  eminent  domain, 
in  order  to  acquire  the  necessary  ground  for 
the  same.  2  Dill.  Mun.  Corp.  (2d  Ed.)  §  506. 
The  proper  exercise  of  discretion  by  the 
councU  is  conclusive  upon  the  courts  to  that 
extent    2  DUl.  Mun.  Corp.  (2d  Ed.)  t  600. 

The  next  very  Important  question  arising 
from  tbe  pleadings  Is  whether  or  not  the 
property  of  complainants,  which  does  not  ac- 
tually adjoin  the  grounds  Included  in  the 
park,  la  assessable  under  tbe  provisions  of 
section  27,  art  19,  of  the  constitution  of 
the  state,  wh\cb  reads  as  follows,  to  wit: 
**Xothing  in  this  constitution  shall  be  so  con- 
strued as  to  prohibit  the  general  assembly 
from  authorizing  assessments  on  real  prop- 
erty for  local  Improvements,  In  towns  and 
cities,  under  such  regulations  as  may  be  pre- 
scribed by  law;  to  be  based  upon  the  con- 
sent of  a  majority  In  value  of  the  property 
holders  ownhig  property  adjoining  the  local- 
ity to  be  affected.  But  such  assessments 
shall  be  ad  valorem  and  uniform."  It  Is  ev- 
ident that  this  section  confers  no  new  pow- 
ers upon  the  legislature,  but  the  first  clause 
of  it  is  simply  a  recognition  of  power  already  ! 
existing;  that  Is,  Inherent  under  the  grant  ' 
of  general  municipal  powers.  Section  265, 
Tied.  Mun.  Corp.  The  second  and  last  clause 
contains  restrictions  which,  of  course,  must 
be  observed,  notwithstanding  the  Inherent 
powers  under  the  general  grant  of  municipal 
power.  In  the  discussion  of  this  provision 
of  the  constitution,  the  word  "adjoining"  Is 
made  the  controlling  word,  in  tbe  endeavor 
to  determine  whether  or  not  any  real  prop- 
erty in  the  district  Is  assessable,  except 
that  which  absolutely  touches  the  park 
grounds.  Such  is  the  contention  of  the  ap- 
pellants. On  the  contrary,  the  appellees  con- 
tend that  all  the  property  In  the  district  Is 
adjoining,  In  one  sense,  the  locality  to  be 
affected,  and  Is  therefore  assessable.  The 
etrtnologlcal  meaning  of  "adjoining"  Is 
"touching  or  contiguous  to";  and  there  does 
not  seem  to  be  any  other  meaning  to  the 
word,  when  used  In  this  sense.  But  what 
effect  lu  the  practical  affairs  of  life,  the 
close  relationship  or  connection  of  associate 
words  or  attendant  circumstances  may  have 
upon  Its  meaning,  to  give  it  a  different  shade 
of  meaning,  we  cannot  say.  It  Is  sufficient 
for  ns  to  say,  however,  that  the  lexicograph- 
ical meaning  of  the  word  "adjoining"  Is 
"close  to."  "near  to,"  "contiguous."  See 
Worcester's  Dictionary.  It  Is  thus  given  the 
same  meaning  as  "adjacent,"  which  Is  more 
elastic  than  "adjoining,"  where  used  In  Its 
etymological  sense.  In  the  case  of  Vestal 
V.  aty  of  Little  Rock,  154  Ark.  825,  15  S.  W. 
892,  11  L.  R.  A.  TIB,  In  construing  the  word 


"contiguous"  (which,  all  must  agree,  Is,  as 
nearly  as  may  be,  synonymous  with  "ad- 
joining") In  Its  employment  to  define  what 
land  may  or  may  not  be  annexed  to  a  city 
or  town,  the  court  said:  "To  sustain  their 
first  ground  for  reversal,  appellants  rely  on 
the  fact  that  the  city  is  on  one  side,  and  a 
part  of  tbe  lands  Included  in  the  order  Is  on 
the  other  side,  of  the  Arkansas  river.  But 
we  do  not  think  this  fact  conclusive  that  the 
lands  are  not  contiguous,  within  the  meaning 
of  the  act.  The  river  Is  Included  In  the  land 
annexed,  and  Is  therefore  not  a  break  in  tbe 
contiguity,  nor  an  Insuperable  barrier  to  a 
complete  amalgamation  of  the  communities 
upon  Its  opposite  banks,"— citing  authorities. 
Again,  In  the  case  of  City  of  Little  Rock  v. 
Katzenstein,  62  Ark.  107, 12  S.  W.  198,  where 
a  lot  did  not  at  all  touch  the  locality  of  the 
Improvement  Itself,  but  separated  from  It  by 
another  assessable  lot,  this  court  said:  "Tbe 
action  of  the  city  council  In  Including  prop- 
erty In  an  Improvement  district  Is,  except 
when  attacked  for  fraud  or  demonstrable 
mistake,  conclusive  of  the  fact  that  such 
property  Is  'adjoining'  the  locality  to  be  af- 
fected by  tbe  Improvement,  witbin  the  mean- 
ing of  the  constitution,"— citing  the  section 
now  under  consideration.  In  the  case  at  bar 
there  Is  no  break  In  tbe  continuity  of  the  as- 
sessable lots  or  parcels  of  ground  from  the 
park  grounds  to  the  outermost  boundaries  of 
the  district,  which  la  the  city.  Therefore, 
according  to  City  of  Llttie  Ro<^  ▼.  Katzen- 
stein, supra,  all  Is  adjoining  the  locality  to 
be  affected.  Again,  It  Is  undoubtedly  true 
that,  by  the  erection  of  buildings,  the  plant- 
ing and  training  of  trees,  the  sowing  and  set- 
ting of  grasses  and  flowers,  and  the  like,  up- 
on the  park  grounds,  the  park  Itself  Is  af- 
fected in  a  merely  physical  way,  and  in  that 
sense  tbe  park  may  be  the  "locality  to  be 
affected."  But  that  Is  not,  perhaps,  the  ef- 
fect spoken  of  in  the  law  on  the  subject,  in 
connection  with  the  levying  of  assessments 
for  local  Improvements  on  the  property  out- 
side the  park,  belonging  to  private  individ- 
uals or  corporations  liable  to  sucb  assess- 
ments under  the  law.  It  Is  the  locality 
formed  by  the  assessable  property.  In  all 
probability,  which  Is  to  be  enhanced  In  val- 
ue by  tbe  making  of  the  improvement,  that 
constitutes  the  locality  to  be  affected;  and 
this,  of  course.  Is  all  the  property  In  the  dis- 
trict which  is  otherwise  assessable  for  such 
purposes.  Such  Is  the  property  "affected," 
or  may  be,  within  the  meaning  of  the  con- 
stitution, because  It  Is  the  property  benefited, 
and  that  alone  can  justify  the  assessments. 
Now,  it  Is  evident  that,  under  the  doctrine 
contended  for  by  the  appellants,  no  park 
could  be  built;  for  the  revenue  arising  from 
an  annual  assessment  for  20  years  of  1  per 
cent,  would  be,  In  all  conceivable  cases,  ut- 
terly Inadequate  to  purchase  the  necessary 
grounds  and  Improve  them  Into  a  park.  Tb^ 
legislature.  In  authorising  tbe  formation  ot 
improvement  districts   for  tbe  purpose  of^ 
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making  public  parks,  doubtless  took  Into  coa- 
slderatlon  all  the  meanings  that  might  be 
given  to  vfords  and  phrases  used  in  the  CM>n- 
stltutiou,  and  in  order  to  make  Its  action  of 
practical  use,  and  not  utterly  futile,  prob- 
ably iguored  the  theory  contended  for  by  the 
appellants,  and  acted  upon  some  one  of  those 
ref  eiTed  to  above,  or  some  other  that  we  may 
not  have  named.  That  being  the  case,  and 
it  being  purely  a  legrislatire  matter,  the 
doubts  that  may  arise  as  to  the  constitution- 
ality of  its  action,  under  a  familiar  rule,  must 
be  resolved  in  favor  of  the  ralidity  of  the 
same.  Neither  Is  it  clear  bow  the  city  coun- 
cil. In  conforming  its  acts  to  the  act  of  tbe 
legislature,  could  be  guilty  of  proceeding 
without  the  authority  of  law,  in  view  of  the 
construction  this  court  has  put  upon  the  con- 
stitution and  the  statutes.  We  conclude  that 
the  property  of  appellants  was  properly  as- 
sessable, and  that  there  is  a  lien  on  the  same 
for  the  assessmoits. 

There  is  another  question  raised  by  the 
appellants  which  we  will  consider,  and  that 
Is  whether  or  not  their  property  was  benefit- 
ed by  the  contemplated  improvement.  This 
contention  doubtless  has  for  Its  origin  the 
decision  at  the  supreme  court  of  the  United 
States  in  the  recent  case  of  Village  of  Nor- 
wood V.  Baker,  172  U.  8.  269,  19  Sop.  Ot. 
187,  43  L.  Ed.  443.  That  was  a  peculiar 
case,  indeed,— Involving  a  mixture  of  ques- 
tions arising  both  from  an  exercise  of  the 
right  of  eminent  domain,  and  the  law  Im- 
posing local  asseBsments  for  the  purpose 
of  not  only  paying  the  expenses  of  street 
Improvement,  but  for  paying  for  the  ground 
condemned  for  a  street.  The  condemned 
property  and  all  the  property  assessed  was 
the  property  of  a  woman,  and  she  was  thus 
made  to  pay  not  only  for  the  improvement 
of  the  street,  but  to  pay  herself  for  the 
street  itself.  The  case  was  reversed,  of 
course;  but,  in  assigning  grounds  for  the 
reversal,  many  things  were  said  that  gave 
rise  to  the  greatest  confusion.  It  "was  not 
long,  of  course,  before  the  soandness  of  the 
<^inlon  in  tliat  case  began  to  be  called  In 
question,  and  the  opinion  sharply  criticised, 
not  only  in  the  state  courts,  but  also  in  the 
federal  courts;  and  a  half  doecn  or  more 
of  these  cases  have  since  been  appealed  to 
the  supreme  court  of  the  United  States,  and 
the  decision  of  Village  of  Norwood  v.  Baker, 
supra,  has  been  so  weakened  that  it  la  really 
of  little  practical  force,  as  the  law  now 
stands,  except  In  bo  far  as  it  may  be  deter- 
mined therefrom  that  In  the  enactment  of 
state  laws  it  must  appear  somehow,  it  matters 
little  bow,  that  the  benefits  to  accrue  to  the 
property  owner  must  be  considered.  This 
leaves  the  method  of  our  constitution— the 
assessment  according  to  value,  and  uniform 
—intact  Now,  it  goes  without  question  that 
the  inclusion  of  a  piece  of  real  property 
in  an  Uuprovement  district  by  city  ordinance 
is  at  least  prima  facie  proof  that  it  will  be 
benefited  by  the  proposed  Improvement;  and. 


there  being  no  attempt  to  show  to  the  con- 
trary In  this  case,  the  finding  must  be  that 
the  property  is  assessable.  In  fact,  it  is 
manifest;  from  the  universal  opinion  in  fa- 
vor of  the  pr(H>ositIon  that  such  property 
Is  always  benefited  by  such  improvement 
the  attempt  to  show  to  the  contrary  would 
be  useless  in  all  Instances;  for  all  men  con- 
cur that  aucb  things  add  to  the  health,  com- 
fort, ple&fiure,  and  convenience  of  a  town 
or  city,  and  the  inhabitants  thereof.  We 
need  not  repeat  ber«  what  has  been  so  often 
recently  said  by  this  court— tliat  the  whole 
area  of  a.  city  may  be  included  In  one  Im- 
IHrovement  d^trlct;  nor  need  we  «ay  that 
such  iB  the  jftlain  meaning  of  the  language 
of  the  legislative  mactment  from  which  we 
have  quoted.  The  organisation  of  districts 
it  left  to  the  sound  discretion  of  the  city  or 
town  council  In  every  Instance^ 

Ttila,  of  coarse,  affirms  the  decree  in  this 
cause,  and  makes  it  unnecessary.  In  the  de- 
termination of  this  appeal,  to  say  that  in 
our  e^nI<Hi,  when  it  is  found  that  one  has 
iolnei  in  the  x)etItioa  of  ten  asking  the  or- 
ganization of  the  district  or  has  become  one 
of  the  majority  In  petitioning  for  the  assess- 
ment to  be  made,  that  one  Is  estopped  fross 
calling  in  question  the  organisation  af  the 
dlatzlct  or  the  ▼alidlty  of  the  aasessmentx. 
As  to  whether  one  who  has  paid  volnntarlly 
one  «r  more  of  the  assessments  Is  thereby 
precluded  from  reseutiiv  the  payment  of  the 
others,  we  do  net  say.  As  covering  the 
whole  ground,  we  adopt  the  decision  of  the 
special  chancellor  as  our  own.  In  addltloa 
to  what  we  have  said. 

"Opinion  of  Special  Chancenor. 

"These  cases  were  cons<4idated,  and  have 
been  submitted  together.  It  is  agreed  that 
the  Issues  In  each  case  shall  be  Identical, 
and  that  any  amendment  to  the  pleadings 
necessary  to  eSectuate  this  agreement  shall 
be  treated  and  considered  as  made.  The 
oases  were  submitted  upon  the  pleadings  and 
an  agreed  statement  of  facts. 

"It  aiipears:  That  on  the  24th  day  of  May. 
1892,  ten  resident  owners  of  real  property  in 
the  city  of  Uttle  Rock,  and  within  the  dis- 
trict to  be  affected,  petitioned  the  city  coun- 
cil to  take  the  necessary  steps  toward  the 
making  of  local  Improvements  therein  In  the 
way  of  acquiring,  improving,  and  maintain- 
ing a  city  park  to  be  located  in  the  said  city 
and  to  be  commonly  known  as  'Arsenal 
Grounds,'  and  bounded,  etc.,  and  within  the 
limits  of  the  proposed  district  On  the  same 
day,  and  in  accordance  with  said  petition, 
the  city  council  passed  an  ordinance  laying 
off  the  'whole  of  the  territory  comprised  In 
the  city  of  Little  Rock'  into  an  improvement 
district,  and  designated  the  same  as  the  'City 
Park  District'  That  within  five  days  aftfr 
the  passage  of  the  ordinance  it  was  publish- 
ed as  required  by  law.  That  within  three 
months  after  the  publicfttlon  of  said  ordi- 
nance a  majority  in  value  of  the  owners  of 
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real  property  within  the  dlBtrict  presented  a 
petition  praying  that  such  improrements  be 
made,  designating  the  SmprovemeutB,  and 
that  tlie  costs  tliereof  be  assessed  and  cliar- 
ged  upon  the  real  property  situated  therein. 
That  commissioners  were  duly  appointed 
and  qualified,  and  Inuuedlatety  formed  plans 
fcH'  the  improvements  within  the  designated 
district,  and  reported  their  plans  to  the  coun- 
cil. Upon  tlie  receipt' of  said  report  the  coun- 
cil passed  an  ordinance  assessing  the  cost  of 
acquiring,  purchasing,  and  Improving  the 
grounds  mentioned  in  said  report  as  a  public 
park  upon  the  real  prc^erty  in- said  district 
That  said  ordinance  was  duly  and  within 
proper  time  prubUslMd  <flfter  its  passage. 
That  there  has  lieen  reaUised  £tnm  said  as- 
sessment about  the  smn  of  $75,060,  of  which 
sum  $36,000  was  used  in  purcliafiing  1,160 
acres  of  ground  in  Pulaski  county,  situated 
on  what  Is  tana<wn  as  'Big  Bock,'  and  adja- 
cent to  said  oity,  •which  lands  were  given  In 
exchange  to  the  United  States  government 
for  the  paid:  gsonnds,  and  that  this  method 
of  acquiring  the-  title  to  said  park  was  con- 
templated and  so  imdeistood  at  the  time  the 
petition  tat  the  assessment  was  aigned,  and 
$40,000  has  bean  eocpended  in  improving  and 
maintaining  said  park;  removing  useless 
stmotares,  grading,  laying  out  drives  and 
wallcB,  planttaig  trees  and  shrubs,  ornamental 
trees  and  flowers,  making  an  artificial  lake, 
omstpuctlng  a  -stable  and  band  stand,  and 
otherwise  imfiroTing,  beautifying,  and  bene- 
fiting the  paiic  Tliere  was  -also  introdnced 
In  evidence  a  statement  showing  the  exact 
distance  of  eaoh  piece  of  property  tnvolved 
in  this  suit  from  theipask,  and  showing,  also, 
the  aaaessed  valuation  of  the  some  for  the 
years  ma,  1£D3,  and  1805.  This  statement 
was  objected  to  as  tncompetoit 

*^n  the  5th  day  of  Blaiy.  1900,  E.  D.  Mat- 
thews, on  behalf  of  .hinmelf  and  such  others 
as  might  see  fit  to  join  him,  filed  in  tUs 
court  Us  bill  In  equity  seeking  to  enjoin  the 
commfaMlonen  from  collectli^  any  further 
assesBments  under  the  ordinance.  On  the 
4tta  day  of  Ideoember,  1900,  the  board  of 
commlsslonerB  filed  •separate  suits  against 
J.  £.  England,  Edward  FltEgerald,  and  F.  M. 
Folk  et  al.,  for  the  purpose  of  «>forclng  the 
collection  of  the  assessmeiits  then  in  arrears 
on  the  prc^terty  owned  by  them.  These  de- 
fendants filed  their  answers,  denying  the 
right  to  coUect  the  assessment  mentioned  In 
tlie  complaint,  and  in  these  answers  and  In 
tbe  bni  In  eQuUiy  to  enjoin  the  commission- 
ers the  fbllowlng  leasons  were  urged  against 
tte  validity  of  the  assessments:  First,  that 
tbe  ordinance  was  not  published  wltbUi  five 
days  of  Its  passage,  as  required  by  law;  sec- 
ond, said  improvements  were  not  beneficial 
to  the  property,  nor  contiguous  or  adjoining 
tbereto;  third,  the  object  of  said  ordinance 
was  to  raise  money  to  purchase  a  tract  of 
land  far  beyond  the  limits  of  the  district, 
and  In  a  maimer  not  provided  by  law; 
fonrtb,   because  sold   park   has   been   tuUy 


paid  for,  and  there  Is  no  authority  In  itbe  law 
to  collect  a  further  tax;  fifth,  because  the 
district  was  not  duly  created  and  organized 
under  the  laws  of  Arkansas  and  the  ordi- 
nances of  the  city  of  JLittle  Book,  and  for  the 
further  reason  that  thene  was  no  .legal  or- 
dinance making  the  assessment;  .sistb,  be- 
cause the  city  of  Little  Back  liad  no  power 
or  authority,  under  tbe  aonstltutlon  ^nd  laws 
of  Arkansas,  to  pass  aqy  anob  ordinance; 
•seventh,  It  was  .also  urged  and  argued, 
thoqgb  not  specifically  set  up  any  where,  that 
the  assessment  was  In  violation  of  tlie  firfth 
and.  fourteenth  amendments  to  tbe  federal 
constitution. 

"Tlie  first  and  itbbrd  -objections  ito  the  va- 
lidity of  the  ordinance  ■were  abandoned,  and 
I  am  therefore  relieved  'Of  the  ineeesstty  of 
adverting  to  thiem.  All  tlie  other  ques- 
tions, however,  were  ptesentsd  -mirth  great 
force,  and  are  eoiDestly  ioslstad  lupon  as 
being  valid  objecti(ms  to  tbe  Tialldtty  of  tbe 
assessments  In  question. 

"Hie  case  of  Village  of  Norwood  t.  fBdker, 
172  U.  B.  268,  1»  Snp.  Ot.  18.7,  -dS  OL  Bd.  448, 
seems  to  have  invited  s  m-holesale  <and  -vig- 
orous attack  upon  itbe  valldltjy  of  lassess- 
ments  of  the  character  -now  mnder  'oonsider- 
ation.  Several  -of  .these  oases,  from  ivarlous 
-sections  of  tbe  coontry,  .found  their  wagr  al- 
most simultaneously  into  -tihe  supreme  -court 
of  the  United  States;  and  on  the  20th  day 
of  April  of  ttils  year  -theit  tribunal  made  Its 
deliverance  In  all  of  these  ossas,  .and  In  each 
one  the  validity  of  the  assessments,  .in  so 
far  as  It  was  contended  that  -Ihey  nvere  in 
violation  of  the  federal  eonstltotlon,  was  up- 
held, and  the  assessments  were  .enforced. 
Under  the  .authority  -of  these  cases,  lit  is  un- 
necessary for  me  to  advert  ito  the  .oonstlta- 
tional  objeotioiis  which  have  -been  urged  to 
the  assessments  in  question,  for  these  deci- 
sions, to  my  mtnd,  conclude  -the  !(vlude  ques- 
tion. French  v.  Paving  Qo.,  18a  D.  S.  824.  21 
Sup.  Ct.  G25,  45  L.  Ed.  679,  and  other  cases 
decided  -at  the  same  time,  FSposted  In  181 
U.  S.,  21  Sup.  Ct,  and  46  L.  .Ed. 

"It  has  been  decided  that  the  act  of  IKtl 
authorizing  these  Improvement  districts  is 
valid,  so  far  as  our  state  -constitution  Is  con- 
cerned. Oity  of  Little  Rock  v.  iBoard  -of  Im- 
provements, 42  Ark.  101;  AheEu  ▼.  Board 
(Ark.)  61  S.  W.  677. 

"Likewise,  I  am  c«f  tbe  opinion  that  the 
position  that  the  said  improvements  were 
not  beneficial  to  the  property,  nor  contiguous 
or  adjoining  thereto,  is  not  -eBtafeUshed.  In 
the  case  of  City  of  Little  Jtock  v.  Kataen- 
stein,  52  Ark.  107,  12  £.  W.  lOS,  the  court 
said:  'Two  qnestlons  ase  pceaeuted  for  de- 
termination: First  What  .Is  property  ad- 
joining the  locality  to  be  affected?  Second. 
To  what  extent  is  the  action  of  the  city  coun- 
cil In  placing  lands  in  an  Improvement  dis- 
trict concinslve  of  the  fact  that  It  Is  "pn^- 
erty  adjoining  tbe  locality  to  be  affected?" ' 
After  discussing  these  two  propoaltlons,  the 
court  answered  them  as  JoUows:    'We  can- 
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<Iude,  therefore,  In  answer  to  the  two  qneries 
•originally  propounded:  First,  that  property 
adjoining  the  locality  to  be  affected  Is  any 
property  adjoining  or  near  the  Improrement 
which  la  physically  affected,  or  the  value  ol 
which  Is  commercially  affected,  directly  by 
the  Improvement,  to  a  degree  in  excess  of 
the  effect  upon  the  property  in  the  city  gen- 
erally; second,  that  the  action  of  the  city 
«ouncll  In  including  propierty  in  an  Improve- 
ment  district  Is  conclusive  of  the  fact  that  it 
ia  adjoining  the  locality  to  be  affected,  ex- 
cept when  attacked  for  fraud  or  demonstra- 
ble mistake.'  It  is  claimed  that  the  state- 
ment introduced  showing  the  exact  distance 
-of  each  piece  of  property  involved  in  this 
suit  from  the  park,  and  also  showing  the  as- 
sessed value  of  the  same  for  the  years  18&1, 
1893,  and  189S,  Is  sufficient  evidence  of  the 
fact  that  the  property  was  not  benefited  by 
the  improvement,  nor  adjoining  the  locality 
to  be  affected.  I  am  unable  to  agree  with 
this  position.  There  Is  no  charge  of  fraud, 
«nd,  from  the  very  nature  of  the  benefits  to 
■be  derived  from  a  public  park,  It  certainly 
-does  not  show  that  there  was  a  demon- 
strable mistake  In  Including  the  property  In 
the  district  It  proves  nothing  as  to  benefits, 
because  the  beneficial  effects  from  the  estab- 
lishment of  the  park  may  have  offset  other 
depressing  defects  existing  during  the  same 
period,  and  It  does  not  even  tend  to  show 
that  no  benefits  will  accrue.  I  do  not  think 
the  statement  Is  competent,  but,  admitting 
it  for  what  It  Is  worth,  It  does  not  establish 
either  fact  which  was  Intraded  to  be  shown 
by  It  I  think  It  would  require  strong  evi- 
dence to  show  that  a  park  like  this  one  was 
not  beneficial  to  the  whole  property  in  the 
city,  and  surely  no  court  can  say,  as  a  mat- 
ter of  law,  that  the  public  park  is  not  or  will 
not  be  beneficial  to  the  city.  In  the  case 
of  Wilson  V.  Lambert,  166  U.  S.  611,  18  Sup. 
-Ot.  217,  42  L.  Bd.  590,  JusUce  Shiras,  In 
speaking  of  the  value  of  a  park  to  Washing- 
ton City,  says:  "Whatever  tends  to  Increase 
the  attractiveness  of  the  city  of  Washington 
as  a  place  of  permanent  or  temporary  resi- 
dence will  operate  to  enhance  the  value  of 
the  private  property  situated  therein  and  ad- 
jacent thereto.'  Without  enumerating  any 
-of  the  beneficial  effects  of  a  park  to  a  city, 
it  suffices  to  say,  in  a  general  way,  that  there 
Is  no  character  of  public  Improvement  the 
benefits  of  which  are  so  widely  and  general- 
ly diffused  throughout  the  whole  city  as  a 
i>nbllc  park;  and,  as  the  burden  of  proof 
rests  upon  those  attacking  the  assessments, 
I  am  clear  that  this  statement  Is  not  suffi- 
cient to  overcome  It.  Kansas  City,  P.  &  G. 
R.  Co.  V.  Board  of  Waterworks  Imp.  DIst 
No.  1  (Ark.)  .59  S.  W.  248. 

"The  fourth  objection  urged  to  the  valid- 
ity of  the  ordinance  Is  that  the  park  has  been 
fully  paid  for,  and  there  is  no  authority  in 
the  law  to  collect  a  further  tax.  In  support 
of  this  proposition  I  am  referred  to  the  case 
of  Pine  Bluff  Water  Co.  v.  Sewer  Dist,  66 


Ark.  206,  19  S.  W.  676.  The  case  does  not 
support  that  contention.  Tlie  object  of  the 
organization  of  that  district  was  the  con- 
struction of  sewers,  and  paying  for  the  same. 
After  the  board  had  done  that,  it  seems  that 
it,  in  addition  thereto,  undertook  to  make  a 
contract  for  the  sewer  district  for  water 
furnished  for  flushing  the  sewers,  which 
was  clearly  outside  of  the  purpose  for  which 
the  district  was  formed.  In  this  case  the  pe- 
tition praying  for  the  formation  of  the  dis- 
trict was  to  acquire,  purchase,  and  Improve  a 
city  park.  The  petition  asking  that  the  as- 
sessment be  made  asked  the  council  to  make 
an  assessment  for  the  purpose  of  acquiring, 
purchasing,  and  Improving  the  gronnds  Into 
a  public  park.  The  statement  of  facts  shows 
that  the  arsenal  grounds  were  not  in  a  con- 
dition to  be  used  as  a  public  park  when  first 
acquired,  and  the  Improvement  of  the  same 
after  the  purchase  was  Just  as  essential  to 
the  eetabllahment  of  a  park  as  was  the  pur- 
chase of  the  ground  Itself.  The  petitioners 
asked  that  an  assessment  not  to  exceed  one 
per  cent  of  the  assessed  value  of  the  proper- 
ty be  levied  upon  all  the  real  property  with- 
in the  district  for  the  purpose  of  making  the 
improvements,  and  it  was  estimated  (and  It 
was  as  easy  for  any  person  to  make  the  cal- 
culation before  the  assessment  as  the  data 
were  accessible  to  all)  that  an  assessment  of 
one  p^  cent  upon  the  assessed  value  of  the 
property  would  yield  about  $80,000.  So  that 
the  commissioners,  the  city  council,  and  the 
property  owners  themselves  were  of  the  opin- 
ion at  the  time  of  the  assessment  that  at 
least  $80,000  would  be  necessary  to  purchase 
and  Improve  these  grounds  Into  a  public  park, 
and  the  mere  fact  that  the  commissioners 
may  have  handled  the  fnnda  Judiciously,  and 
made  a  much  better  showhig,  up  to  this  time, 
than  was  anticipated,  does  not  in  my  opin- 
ion, entitle  those  who  are  objecting  to  the 
assessment  to  now  say  that  they  think  the 
park  Is  Improved  as  much  as  It  ought  to  be 
improved.  The  question  of  the  amount  of 
improvement  is  largely  a  matter  ot  taate. 
Some  persons,  perhaps,  would  be  content 
with  Its  present  condition.  Others,  perhaps, 
will  not  be  content  with  it  unl^s  twice  $80,- 
000  is  spent  on  it  bi  further  improving  and 
beautifying  It  But  I  think  that  under  the 
ordinance  the  commissioners  have  a  right  to 
collect  and  expend  at  least  $80,000,  or  as 
much  as  the  assessment  will  yield,  in  the 
way  of  purchasing  and  Improving  the  park. 

"The  fifth  and  sixth  objections,  I  think, 
can  properly  be  considered  together;  and 
these  go  to  the  question  as  to  whether  the 
city  of  Little  Rock  had  any  authority  in  the 
first  Instance  to  create  an  Improvement  dis- 
trict for  the  purpose  of  acquiring  and  im- 
proving a  park.  In  other  words.  It  Is  con- 
tended that  a  public  park  Is  not  a  local  Im- 
provement of  a  public  nature,  contemplated 
by  section  5321,  Sand.  &  H.  Dig.,  which  reads 
as  follows:  "Section  B321.  The  council  of  any 
city  of  the  first  class  or  second  class,  or  any 
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Incorporated  town,  may  agsefls  all  real  prop- 
«ty  within  such  dty,  or  within  any  district 
thereof,  for  the  purpose  of  grading  or  other- 
wise improving  the  streets,  alleys,  construct- 
ing sewers  or  making  local  Improvements  of 
a  public  nature,  in  the  manner  hereinafter 
set  forth.'  It  is  contended  that  the  specific 
words,  'streets,'  'alleys,'  and  'sewers,'  used  in 
that  section,  must  limit  and  control  the 
meaning  that  is  to  be  given  to  the  general 
expression,  'malting  any  local  Improvements 
of  a  public  nature.'  As  a  general  proposition, 
the  rule  of  construction  contended  for  Is  cor- 
rect, but  It  Is  not  universal  or  without  ex- 
ception. An  examination  of  the  general  pow- 
ers conferred  upon  cities  of  the  first  class,  as 
found  in  Sandels  &  Hill's  Digest,  shows  that 
they  had  authority  conferred  upon  them, 
among  other  things,  to  lay  off,  open,  widen, 
straighten,  and  establish,  to  improve,  keep 
in  order  and  repair,  and  to  light  streets,  al- 
leys, public  grounds,  wharves,  landing  places, 
and  market  places;  to  open  and  construct 
and  keep  in  order  and  repair  sewers  and 
drains;  to  provide  a  supply  of  water  by 
the  construction  of  wells,  pumps,  cisterns, 
reservoirs,  and  waterworks;  and  to  provide 
for  lighting  the  streets  and  alleys  of  the  city 
by  gas  or  otherwise.  To  make  these  im- 
provements, cities  were  authorteed  to  use 
the  general  revenue  of  the  city.  In  1874  a 
new  constitution  was  adopted  In  this  state. 
That  constitnticn  so  limited  and  restricted 
the  right  of  municipal  corporations  to  levy 
and  collect  taxes  that  it  is  a  matter  of  com- 
mon knowledge  that  the  five-mill  tax  has  not 
been  at  all  adequate  to  make  any  improve- 
ments of  any  extensive  character.  Indeed, 
the  general  revenue  has  hardly  been  suffi- 
cient to  meet  the  current  running  expenses 
of  onr  municipal  corporations.  After  the 
adoption  of  this  constitution,  and  up  to  this 
time,  it  was  and  is  a  much-mooted  question 
as  to  how  municipal  corporations  could  and 
can  devise  ways  and  means,  not  in  conflict 
with  our  constitution,  to  raise  the  necessary 
revenue  to  provide  such  conveniences  and 
make  such  improvements  as  are  required  by 
the  growth  and  develc^ment  of -our  munici- 
pal corporations.  In  1881  the  legislature 
passed  the  act  under  which  the  park  district 
was  formed.  My  opinion  is  that  it  was  the 
imrpose  of  that  act  to  afford  municipal  corpo- 
rations some  relief,  in  the  way  of  assisting 
them  to  make  improvements  authorleed  un- 
Aer  the  general  powers,  which  they  were  un- 
able to  make  from  the  general  revenue  of  the 
city.  If  we  give  effect  to  the  contention  made 
against  the  ordinance  In  this  respect,  the 
general  words  following  the  specific  words 
would  not  mean  anything,  because  the  spe- 
cific words,  "streets,"  'alleys,'  and  'sewers,'  ex- 
bansted  the  whole  genus,  and  there  are  no 
improvements  of  the  same  general  character 
or  class  which  cities  could  make  whk:h  would 
fall  wltbln  the  general  term  following  the 
•peclflc  words.  In  other  words,  they  left 
notblng  wblch  conld  be  called  ejuadem  gen* 
ee8.W.-42 


erla  Bnd.  Interp.  St  i  409,  says:  'Further, 
the  general  principle  In  question  [referring  to 
the  principle  here  involved]  applies  only 
where  they  are  different  genera.  The  mean- 
ing of  the  general  word  remains  unaffected 
by  Its  connectl<A  with  them.'  Proceeding, 
then,  be  gives  an  illustration,  and  concludes: 
'Here  the  several  particular  words  exhausted 
the  whole  genera.  The  last  general  words 
most  be  understood  therefrom,  as  referring 
to  other  geaem.'  Black,  in  his  work  on  In- 
terpretation of  Laws  (page  143),  in  speaking 
on  this  same  subject,  says:  The  general  ob- 
ject of  an  act  sometimes  leqoires  that  the 
final  general  terms  shall  not  be  restricted  in 
their  meaning  by  Its  more  specific  predeces- 
sors.' Suth.  St  Const  p  860,  says:  The  enu- 
meration of  particular  things  is  sometimes  so 
complete  and  exhaustive  as  to  leave  notblng 
which  can  be  called  «]usdem  generis.  If  the 
particular  words  exhaust  the  whole  genus, 
the  general  words  must  refer  to  some  genus.' 
This  view  is  further  supported  by  the  fact 
that  the  supreme  coiut  upheld  the  validity 
of  two  ordinances  of  the  city  of  Slloam 
Springs,  which  formed  the  whole  city  into 
improvement  districts  for  the  purpose  of  es- 
tablishing waterworks  smd  an  electric  light 
plant  It  is  true  that  in  the  decision  they 
say  that  the  situation  is  relieved  of  doubt  by 
the  fact  that  the  legislature  in  the  act  of 
1893  specifically  used  the  words  'electric 
lights  and  waterworks.'  But  an  examination 
of  that  act  will  show  that  the  legislature  did 
not  extend  or  enlarge  the  original  authority 
conferred  upon  cities  and  towns  to  make 
these  Improvements,  but  simply  said,  'in  case 
of  the  construction  of  waterworks  or  gas  or 
electric  light  works  by  an  imisrovement  dis- 
trict' the  city  should  have  power  to  operate, 
etc  It  will  thus  be  seen  that  this  act  amount- 
ed to  nothing  more  nor  less  than  a  legislative 
interpretation  of  the  act  of  1881  to  mean 
that  the  general  words  used  in  section  6321 
included  electric  lights  and  waterworks, 
which  construction  of  the  act,  though  not 
binding  upon  the  supreme  court  was  accept- 
ed and  approved  by  them;  and,  If  the  gen- 
eral terms  were  broad  enough  to  include  elec- 
tric lights  and  waterworks,  then  the  whole 
contention  that  these  general  words  are  to 
be  limited  by  the  specific  ones  which  precede 
must  fall.  And  I  am  unable  to  see  why  a 
public  park  would  not  be  Just  as  much  au- 
thorized by  the  act  as  an  electric  light  plant 
or  waterworka  Section  5141,  Sand.  &  H. 
Dig.,  specifically  authorizes  municipal  cor- 
porations to  establish,  improve,  and  keep  in 
order  and  repair  public  grounds.  Our  su- 
preme court,  in  Crane  v.  City  of  Slloam 
Springs,  87  Ark.  30,  66  S.  W.  966,  used  the 
following  language:  'Provisions  for  local  con- 
veniences, like  watw,  light,  public  parks  for 
recreation,  and  other  public  accommodations 
of  the  same  kind,  are  some  of  the  matters 
which  are  furnished  or  provided  for  by  mu- 
nicipal corporations  in  their  quasi  privat* 
capacity,  to  which  they  act  not  as  an  agenc]^ 
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of  tbe  state,  bat  exclusively  for  the  benefit 
of  their  own  inhaMtante.  It  Is  In  respect  to 
Each  matt«v  of  local  concern  that  the  largest 
freedom  of  action  has  been  allowed  munic- 
ipal corporations.'  In  tbe  Siloam  Sinlngs 
Case  the  contention  was  made,  and  Is  made 
here,  that,  as  the  power  to  provide  a  supply 
of  water  from  the  general  taxes  has  been 
expressly  conferred  on  cities,  it  is  said  that 
this,'  by  implication,  forbids  them  from  mak- 
ing special  assessments  for  that  purpose. 
The  court  there  said  that  tbe  argument 
would  be  strong  if  the  legislature  had  not 
speclflcally  used  the  words  "waterworks  and 
electric  lights.'  They  then  proceeded  to  state 
that  that  was  one  of  the  reasons  upon  which 
tbe  decision  of  Village  of  Morgan  Park  v. 
Wiswall,  155  111.  262,  40  N.  E.  611,  was  based, 
which  held  an  ordinance  Invalid  which  at- 
tempted to  form  the  whole  city  into  an  im- 
provement district  to  establish  waterwortcs. 
But  an  examination  of  that  case  discloses 
that  under  the  laws  of  Illinois  municipal  cor- 
porations were,  in  addition  to  the  authority 
conferred  upon  them  to  collect  a  general  rev- 
enue for  general  purposes,  also  authorized  to 
collect  a  special  tax  to  be  used  exclusively 
for  the  establishment  of  waterworks.  And 
in  that  case  it  also  appears  that  the  same 
court  held  that  a  local  Improvement  could 
not  be  coextensive  with  the  city  limits,  but 
must  be  confined  to  some  particular  locality 
of  the  city;  but  our  court,  In  the  Siloam 
Springs  Case,  holds  that  a  'local  Improve- 
ment' may  be  coextensive  with  the  city  lim- 
its. So  that  I  am  of  the  opinion  that  tbe 
case  of  Otane  v.  C9ty  of  Siloam  Springs,  tak- 
en as  a  ^bole,  is  an  authority  in  favor  of, 
and  not  against,  the  proposition  that  a  park 
is  a  local  improvement  contemplated  by  sec- 
tion 5321,  Sand.  &  H.  Dig. 

"The  agreed  statement  of  facts  states  that 
the  tax  to  be  collected  is  to  be  used  'wholly 
for  maintenance  and  Improvement  of  tbe 
park,'  and  it  was  contended  that  no  part  of 
the  tax  could  be  used  for  tbe  maintenance, 
and  therefore  tbe  assessments  could  not  be 
enforced.  Granting  that  to  use  the  money 
for  maintenance  would  be  wholly  illegal, 
that  docs  not  affect  the  validity  of  the  assess- 
ment. The  commissioners  will  be  liable  for 
any  misappropriation  or  misuse  of  tbe  funds, 
and,  In  any  event  the  status  of  these  cases 
oefore  the  court  at  this  time  does  not  war- 
rant any  relief  in  that  respect'  Tlie  result 
Is.  therefore,  that  a  decree  will  be  entered 
denying  the  petition  for  an  Injunction  in  the 
case  of  Matthews  et  al.  agninst  the  commis- 
sioners, and  In  the  other  cases  a  decree  will 
be  entered  condemning  the  lands;  and,  to 
pay  the  asses.sment,  costs,  and  penalty,  they 
will  be  sold  for  that  purpose  upon  twenty 
days'  notice;  said  notice  to  be  given  In  the 
same  manner  as  notices  of  sales  under  ex- 
ecution." 

The  decree  is  affirmed. 

BATTLf}  and  RIDDIOK,  33.,  dlssentloff. 


YODNG  V.  STATE. 
(Supreme  Onrt  of  Arkansas.     Feb.  1,  1802.> 

HOMICIDB— DYING     DECLARATIONS— OPINIONS 
— ADUISSIBIUTT. 

1.  A  conviction  for  manslaughter  will  not  t>e 
disturbed  because  of  the  exclusion  of  a  pbysi- 
cian's  testimony  as  to  an  opiuion  expressed 
to  him  by  deceased  after  he  was  shot  that  tbe 
shot  was  accidental,  where  it  is  not  disclosed 
that  the  foundation  was  properly  laid  for  the 
admission  of  the  statement  as  a  dying  declara- 
tion. 

2.  Such  testimony  being  only  a  matter  of 
opinion  of  deceased,  and  corroborative  of  tbe 
other  witnesses  for  accused,  its  exclusion  was 
not  erroneous. 

Appeal  from  circuit  court.  Drew  county: 
Zachariah  T.  Wood,  Judge. 

Cliarley  Young  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

Geo.  W.  Murphy,  Atty.  (Jen.,  for  the  State. 

BTJNN,  C.  J.  This  is  an  indictment  for 
murder  in  the  first  degree,  and  Judgment  for 
involuntary  manslaughter,  and  sentence  for 
one  year  In  the  state  penitentiary,  and  de- 
fendant appealed  to  this  court 

The  defendant  moved  the  court  for  a  new 
trial,  but  on  what  grounds  it  nowhere  ap- 
pears, as  the  motion  does  not  seem  to  have 
been  reduced  to  writing.  On  a  dose  inspec- 
tion of  the  record,  we  find  only  one  objection 
made  by  the  defendant  and  that  was  as  to 
the  court's  refusal  to  admit  the  testimony  of 
Dr.  Young,  grandfather  of  tbe  defendant, 
as  to  the  opiulon  expressed  to  him  by  tlie 
deceased,  after  he  was  shot  that  the  shot 
was  accidentally  fired.  The  record  does  not 
show  that  the  foundation  was  properly  laM 
to  make  this  statement  of  tbe  deceased  ad- 
missible as  a  dying  declaration;  and,  i)esldes, 
it  was  only  a  matter  of  opinion  of  deceased, 
and  corroborative  of  what  other  witnesses 
for  the  defendant  had  said  on  the  stand. 

The  evidence  was  amply  snflScient  to  con- 
vict the  defendant  of  involuntary  manslaugh- 
ter, if  not  of  a  higher  degree  of  homicide. 

Upon  the  whole  case,  there  being  no  ob- 
jection to  the  instructions,  we  are  of  the 
opinion  that  the  Judgment  should  be  af- 
firmed;  and  it  Is  so  ordered. 


GBAYSON  et  aL  v.  BOWLIM  et  al. 

(Supreme  Court  of  Arlcansas.     Feb.  1,  1902.) 

RESULTTNO  TKUSTS— STATUTT!  OF   FKAUDS- 
— EQUITY— LACHEa. 

1.  A  minor  son,  emancipated  by  his  father, 
purchased  land,  but  the  deed  thereto  was  cie- 
cuted  to  the  father;  the  parties  supposinK  that 
tbe  son  was  incapable  of  taking  title,  by  rea- 
son of  his  minority.  Tbe  son  paid  tbe  prii'e, 
entered  into  possession,  and  continued  therein 
for  over  20  years,  when  he  sold  the  property 
to  defendant.  If  eld,  in  an  action  by  tne  heirs 
of  the  father  to  recover  the  property,  tbat 
there  was  a  resulting  trust  in  the  property  io 
favor  of  the  son  and  his  grantee,  and  not  an 
express  trust,  void  under  the  stattrte  of  frauds. 

2.  Where  a  son,  hariag  a  resuitisf  trust  ia 
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luids  conreyed  to  his  father,  goes  into  poasea-  ; 
alon  and  continues  therein  for  over  20  yearL 
-when  he  aells  and  conTeys  the  property,  and 
the  father  has  never  denied  the  rights  of  the 
•on,  there  ia  a  safBcient  aasertion  of  the  trust 
to  prevent  the  right  of  the  aon  or  his  grantee 
from  becoming  stale,  and  It  may  be  enforced 
against  the  heirs  of  the  father. 

Appeal  from  chancery  court,  Oreene  coua- 
t;;  Edward  D.  Robertson,  Chancellor. 

Consolidated  actions  by  M.  L.  Grayson  and 
another  against  W.  P.  Bowlln  and  others, 
and  by  T.  D.  Henderson  aKalnst  the  same  de- 
fendants, to  recover  real  estate.  From  a 
Judgment  In  favor  of  the  defendants,  Uw 
plaintiffs -appeal.    A£BLrmed. 

App^lants,  pro  ae.  B.  H.  Crowley  and  M. 
P.  Huddleston,  for  appellees. 

BATTIjB,  J.  H.  L.  Grayson  and  her  hus- 
band, A.  D.  Grayson,  insdtnted  an  actloa  In 
the  Greene  circuit  court  against  W.  P.  Bow^ 
Itai  to  recover  one  undivided  sixth  interest  la 
certain  lands  described  in  their  comirialnt. 
At  the  same  time,  and  In  the  same  court, 
T.  D.  Henderson,  Jr.,  by  his  next  friend, 
brought  an  action  against  the  same  defend- 
ant to  recover  an  undivided  oae-twelfth  In- 
terest In  the  same  land.  These  two  actions 
w«rs  afterwards,  by  a  consent  order  of  the 
court  consolidated;  and  William  T.  Francis 
and  Melville  Francis  were^  on  tbelr  motioo, 
made  defendants. 

Plaintiffs,  respectively,  allseed  In  tiielr 
complaints  that  John  Francis  departed  this 
life  intestate,  seised  and  possessed  of  tlie 
lands  described  in  their  comidalnts,  and  left 
Elizabeth  Frauds,  his  widow,  and  William 
T.  Francis,  Melville  Frauds,  and  W.  M.  Hei>- 
derson,  a  E.  Henderson,  T.  D.  Henderson, 
and  M.  L.  Grayson,  In  right  of  their  mother, 
Ellcabetta  Henderson  (bom  Francis),  his  only 
belts,  him  surviving;  that  T.  D.  Henderson 
died,  leaving  T.  D.  Henderson,  Jr.,  his  only 
belr;  that  W.  M.  Henderson  conveyed  his 
interest  in  said  lands  to  M.  L.  Grayson; 
and  tliat  the  defendant  Bowlln  was  in  unlaw- 
ful possession  of  the  lands. 

The  defendants  answered,  and  denied  that 
John  Francis  died  seised  and  possessed  of 
said  land,  but  alleged  that  the  defendants 
William  T.  and  Melville  Francis  purchased 
and  paid  for  the  same,  and  their  vendors  cod- 
vsyed  it  to  Willlsm  T.  and  John  Frauds, 
•Bd  that  John  Francis  held  one  undtvided 
half  of  it  in  trust  for  Melville:  and  the  te- 
fendants  aslced  that  the  court  so  declare, 
and  that  all  the  right,  title,  and  Interests 
"which  the  plaintiffs,  or  either  of  them,  may 
have  or  claim  in  or  to  said  lands,  be  de- 
vested out  of  ttiem,  and  vested  In  the  said 
Melville  Frauds,"  and  for  other  relief. 

The  plaintiffs  replied,  and  denied  the  fore- 
going allegations  of  the  defendants,  and 
allsged  that,  if  any  trust  in  IfelvUIe's  favor 
ever  existed,  it  was  an  express  trust,  and 
la  void  because  It  was  not  In  writing  and  Is 
stale. 

The  court,  on  motioo  of  the  defendants, 


transferred  the  cause  to  its  equity  docket; 
and,  after  hearing  the  evidence,  found  In  fa- 
vor  of  the  defendants,  dismissed  the  conn 
plaints  of  the  plalntlfCs,  and  decreed  that  tiM 
title  to  the  lands  vest  In  the  defendant  Bow- 
lln;  and  the  plalntlfls  apjiealed. 

The  facts,  as  we  find  them,  according  to 
the  preponderance  of  the  evidence  adduced 
at  the  hearing,  were  substantially  as  fol- 
lows: William  T.  and  MelvlUe  Francis  were 
the  sons  of  John  Francis.  Melville  being  a 
minor,  bis  father  emandpated  him  at  the 
age  of  17  years,  and  allowed  him  after 
that  to  receive  and  use  the  wages  and  prod- 
ucts of  his  labor  as  his  own  property.  Aft- 
er this.  In  the  month  of  December,  1867, 
William  T.,  for  himself  and  Melville,  during 
the  minori^  of  his  brother,  purchased  an  un- 
divided three-sixth  interest  In  the  lands  In 
conttovetsy,  on  a  credit  of  one  and  two  years. 
John  Francis,  the  father,  wrote  the  notes 
for  the  purchase  money,  and  the  bond  of  tbs 
vendors  for  titie.  Bellevhig  that  Melville 
was  incapable,  on  account  ot  bis  minority, 
of  miifcing  a  valid  contract  and  acquiring 
real  estate,  he  signed  the  notes  with  his  own 
name  for  Mdvllle,  and  William  T.  signed  for 
himself.  The  bond,  as  vrritten,  obligated  the 
vendors  to  convey  the  three-sixths  Interest 
to  John  and  William  T.  Francis  when  the 
purchase  money  was  fully  paid.  William  T. 
and  Melville  afterwards  paid  the  purchase 
money.  Thehr  father  paid  no  part  of  It 
Thereafter,  on  the  24th  of  February,  1870, 
MetvlUe  still  bdng  a  mlncn:,  the  vendors  con- 
veyed the  lands  to  John  and  William  T.  Frau- 
ds for  the  same  reason  the  bond  tor  titie 
was  executed  to  them.  In  the  montii  of  No- 
vember, 1660,  William  T.  purchased,  for  him- 
self and  his  brother,  another  sixth  interest 
In  the  same  land,  on  a  credit  of  two  and 
three  years.  John  and  William  T.  Francis 
executed  their  promissory  notes  for  the  pur- 
chase money,  and  the  vendor  executed  his 
bond  for  titie  to  them,  for  the  same  reason 
the  other  notes  and  bond  were  executed.  At 
the  maturity  of  the  last  notes,  William  T. 
and  Melville  paid  them,  eadi  paying  one- 
half.  On  the  26th  day  of  May,  1872,  Md- 
vlUe  being  a  minor,  the  vendor  conveyed  the 
one-sixth  Interest  to  John  and  William  T. 
Francis.  After  this,  Melville,  being  21  years 
<M,  purchased  the  remaining  two-sixths  in- 
terest In  the  land  for  himself  and  William 
T.,  and  took  a  deed  for  the  same  to  himself 
and  brother.  After  each  purchase  William 
T.  and  Mdvllle  took  possession  of  the  lo- 
terests  thereby  acquired,  and  controlled  and 
managed  the  same  as  their  own  property. 
The  father  admitted  that  he  held  one-half  In 
trust  for  Melville,  and,  so  far  as  the  evidence 
dlsdoses,  never  denied  that  he  so  held.  The 
brothers  held  and  ccmtrolled  the  land  as 
their  own  until  some  time  in  September, 
1801,  when  Mdvllle,  having  acqufred  the  la- 
tarest  of  his  brother,  sold  and  conveyed  the 
tend  to  the  defendant  W.  P.  Bowlln,  who 
tsok  possession  and  placed  valuable  improv*' 
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ments  oo  the  same.  The  actions  brought 
against  blm  to  recover  the  land  were  com- 
menced on  the  18th  of  Angnst,  1897. 

"That  the  father,"  said  Ohief  Justice  Eng- 
lish in  Falrhurst  v.  Lewis,  23  Aric.  438,  "had 
the-  right  to  permit  his  son,  during  his  mi- 
nority, to  labor  for  himself,  and  appropriate 
his  wages  according  to  his  own  inclinations, 
is  well  settled."  In  the  case  at  bar  the  fa- 
ther permitted  his  son,  Melville,  to  labor  for 
himself,  and  to  enjoy  and  appropriate  the 
product  of  the  same  to  the  purchase  of  one 
undivided  half  of  the  land  in  controversy. 
Believing  that  Melville  was  Incapable  of  ac- 
quiring real  estate  during  his  minority,  four- 
sixths  of  the  land  in  controversy  w^e  con- 
veyed to  the  father  and  his  brother,  Wil- 
liam, notwithstanding  it  had  been  purchased 
by  him  and  his  brother,  and  one-half  of  the 
purchase  money  had  been  paid  by  him  ac- 
cording to  the  agreement  and  understanding 
entered  into  at  the  time  of  the  purchase. 
Did  John  Francis  hold  one-half  of  the  land 
In  trust  for  Melville? 

In  Mllner  v.  Freeman,  40  Ark.  62,  68,  Jus- 
tice Smith,  delivering  the  opinion  of  the 
court,  said:  "A  further  objection  was  that 
the  plaintiff  did  not  pay  the  purchase  money 
at  the  time  of  the  purchase.  The  evidence 
conduced  to  show  that  he  bargained  for  the 
lots  before  he  paid  for  them,  the  payments 
not  being  completed  until  the  deeds  were 
made.  This  court,  in  Sale  v.  McLean,  29 
Ark.  612,  and  In  Da  Val  v.  Marshall,  SO 
Ark.  230,  said.  In  effect,  that,  in  order  to 
create  a  trust  of  this  nature  [resulting  trust], 
payment  of  the  purchase  money  must  be 
made  at  the  time  of  the  purchase.  By  this 
it  was  meant  that  the  trust  must  arise.  If  at 
all,  from  the  original  transaction,  at  the  time 
<t  takes  place,  and  at  no  other  time,  and  it 
cannot  be  mingled  with  any  subsequent  deal- 
ings. Some  of  the  cases  use  the  language,  'at 
the  date  of  the  payment  of  the  purchase 
money';  others,  "at  the  time  of  the  execu- 
tion of  the  conveyance.'  But  all  of  them 
mean  the  same  thing,  namely,  that  It  is  im- 
possible to  raise  a  resulting  trust  so  as  to 
devest  the  legal  estate  of  the  grantee  or  his 
belrs  by  the  subsequent  application  of  the 
funds  of  a  third  person  to  the  satisfaction  of 
'the  unpaid  purchase  money.  Botsford  v. 
Burr,  2  Johns.  Ch.  406;  Rogers  v.  Murray, 
S  Paige,  390;  2  White  &  T.  Lead.  Cas.  Bq. 
838.  The  trust  arises  out  of  the  circum- 
stance that  the  money  of  the  real  purchaser, 
and  not  of  the  grantee  in  the  deed,  formed 
the  consideration  of  the  purchase,  and  be- 
came converted  Into  land." 

According  to  the  opinion  In  Mllner  v.  Free- 
man, John  Francis  held  one-half  of  the  land 
conveyed  to  him  and  William  T.  Francis  la 
trust  for  Melville. 

In  Bland  v.  Talley,  50  Ark.  71,  6  S.  W. 
234,  cited  by  appellant,  the  court  found  that 
according  to  the  evidence  adduced  by  the 
plaintiff,  who  sought  to  establish  a  result- 
ing trust,  three  brothers,  William  H.  Talley, 


Frank  Talley,  and  John  Ii,  Talley,  agreed  to 
purchase,  and  William  H.  purchased  In  his 
own  name,  furnished  all  the  money,  and 
took  the  title  to  lilmself.  The  court  said 
in  reference  to  this  state  of  facts:  "Now,  a 
parol  agreement  that  another  shall  be  In- 
terested in  the  purchase  of  lands,  or  a  pared 
declaration  by  a  purchaser  that  be  buys  for 
another,  without  an  advance  of  money  by 
that  other,  falls  within  the  statute  of  frauds, 
and  cannot  give  birth  to  a  resulting  trust." 

The  facts  in  the  case  before  us  are  entire- 
ly different  Two  brothers,  William  T.  and 
Melville  Francis,  purchased  the  land  for 
themselves;  and,  according  to  an  agreement 
made  at  the  time,  each  one  paid  one-half  of 
the  purchase  money  before  the  conveyance 
of  the  land  was  executed. 

It  Is  contended  that  If  any  trust  in  favor 
of  Melville  Francis  existed,  it  was  an  ex- 
press trust  and  is  void  under  the  statute  of 
frauds.  But  the  trust  is  based  upon  the  pur- 
chase of  the  land  by  the  two  brothers  tor 
themselves;  and  the  payment  by  each  of 
them,  in  pursuance  of  the  agreement  at  the 
time  of  the  sale,  of  one-half  of  the  purchase 
money,  before  the  executI<Hi  of  the  deed,  of 
itself,  created  it  "It  cannot  be  that  the  con- 
sent of  the  trustee  to  hold  the  title  for  the 
benefit  of  the  cestui  que  trust  or  an  agree- 
ment so  to  do,  In  case  of  a  resulthig  trust, 
will  change  Its  character.  By  the  agree- 
ment the  trustee  simply  assents  to  an  obli- 
gation imposed  by  the  law.  The  trust  would 
exist  without  the  agreement  by  operation  of 
law.  The  agreement  cannot  destroy  the  ef- 
fect of  the  conditions  und^  which  the  law 
presumes  the  estate  is  held  by  the  trustee." 
Robinson  v.  Leflore,  69  Miss.  148;  Barrows 
V.  Bohan,  41  Oonn.  278;  Cotton  v.  Wood,  26 
Iowa,  43. 

We  do  not  thhik  that  the  trust  in  favor  of 
Melville  is  stale.  His  father  admitted  It 
The  evidence  does  not  show  that  he  ever  de- 
nied It  On  the  contrary,  when  he  and  bis 
brother,  William,  purchased,  they  took  pos- 
session of  the  land  in  their  own  right  and 
controlled  and  managed  it  as  their  own  prop- 
erty, paid  taxes  on  It  and  Improved  it;  their 
father  never  objecting.  This  management, 
control,  and  ownership  over  it  continued  for 
20  years  or  more,  and  until  MelvlUe  sold  and 
conveyed  to  BowUn.  Ilielr  claim  was  nev- 
er allowed  to  grow  stale,  but  was  always  as- 
serted and  maintained. 

Judgment  affirmed. 


SPEARS  V.  STATE. 
(Supreme  Court  of  Arkansas.     Feb.  1,  1002.) 

LARCENY— INDICTMENT— VAUIANCa 
Proof  that  stolen  property,  alleged  in  an 
Indictment    for   larceny   to   have   belonged   to 
John  Houston,  was  the  property  of  jMin  F. 
Hamilton,  constitutes  a  fatal  variance. 

Appeal  from  circuit  court  Poinsett  count;; 
Felix  O.  Taylor,  Jt^^^^^^(^QQg^^ 
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William  Spears  was  conTlcted  of  larceny, 
and  he  appeals.    Beyersed. 

L.  C.  Going,  for  appellant.  Geo.  W.  Mur- 
phy, Atty.  Gen.,  for  the  State. 

BATTLE,  J.  William  Spears  was  accused 
and  convicted  of  larceny,  committed  by  fe- 
loniously taking,  stealing,  and  carrying  away 
three  hogs,  the  property  of  John  Houston; 
and  be  appealed. 

The  evidence  adduced  at  the  trial  showed 
that  the  three  hogs  alleged  to  have  been 
8t<rien  were  the  property  of  John  F.  Hamil- 
ton. The  allegation  in  the  indictment  was 
that  they  belonged  to  John  Houston.  The 
ownership  should  have  been  proved  as  al- 
leged. The  variance  is  fatal.  Blankenship 
V.  State,  66  Ark.  244,  18  S.  W.  54.  In  other 
respects  the  evidence  of  the  defendant's 
gnllt,  as  It  appears  in  the  record  before  us, 
Is  weak  and  unsatisfactory. 

Reversed,  and  remanded  for  a  new  trial 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  t.  WILSON. 

(Supreme  Court  of  Arl^ansas.    Jan.  25,  1902.) 

CARRIBRS-CARRIAOE!  OF  PASSBNOBRS— DE- 
POTS—DUTY  IN  PROTKCTINQ  INTENDING 
FASSENOERS  —  INSTRUCTIONS— PREJUDICIAL 
—PUNITIVE  DAMAQES— WUBN  RB)COVBRABLB 
—APPEAL— VERDICT— REVIEW. 

1.  Au  alleged  failure  to  observe  the  prepon- 
derance of  the  evidence  cannot  be  reviewed 
on  appeal. 

2.  A  failure  of  a  railway  company  to  prop- 
erly beat  its  depot  waiting  rooms  in  midwinter 
for  the  comfort  of  prospective  passengers  is 
prima  facie  evidence  of  negligence. 

3.  In  an  action  by  a  prospective  passenger 
•gainst  a  railway  company  for  its  failure  in 
midwinter  to  properly  beat  its  waiting  room  at 
a  station,  an  Instruction  making  the  company 
liable  if  it  failed  to  keep  a  fire  in  its  depot 
waiting  room  at  a  time  when  the  weather  re- 
quired a  fire  there  to  make  it  comfortable,  and 
a  person  waiting  to  become  a  passenger  was 
In  consequence  injured,  was  not  erroneona  as 
eliminating  the  question  of  defendant's  negli- 
gence, and  making  it  an  insurer,  where  it 
maintained  that  the  waiting  room  was  prop- 
erly heated,  and  where  it  reqaested  no  instruc- 
tion on  the  subject. 

4.  A  railway  company  is  liable  for  its  agent's 
knowingly  permitting  its  waiting  room  at  a 
station  to  be  and  remain  locked,  against  the 
protest  of  a  prospective  passenger  in  the  room, 
when,  by  the  exercise  of  ordinary  care,  such 
agent  could  have  prevented  its  being  locked, 
or  conld  have  opened  it. 

5.  In  an  action  by  a  prospective  passenger 
against  a  railway  company  for  its  permitting 
its  waiting  room  at  a  station  to  be  locked,  an 
instruction  that  if  plaintiff  went  to  the  com- 

Rany's  depot  to  take  passage  on  its  train,  and 
:  knowingly  permitted  such  depot  to  be  or  re- 
main locked  after  notice  that  it  was  locked, 
the  verdict  should  be  for  plaintifF,  was  not 
prejudicial  where  defendant  denied  all  knowl- 
edge of  the  depot  being  locked. 

0.  A  railway  company  is  liable  for  injuries 
•ustained  by  a  proEpective  passenger  at  its 
depot  waiting  room  through  its  failure  to  ezer^ 
cue  ordinary  care  to  protect  him  from  annoy- 
ance aud  insolts  from  disorderly  persons  con- 
gregating at  such  waiting  rooms,  where  the 
agent  in  charge  knew  or  might  have  known 


of  the  threatened  injury,  and  could  have  pr»- 
vented  or  lessened  it. 

7.  In  an  action  by  a  prospective  passenger 
against  a  railway  company  for  injuries  sus- 
tained at  its  depot  waiting  room  by  reason  of 
annoyances  and  insults  from  persons  at  such 
depot,  an  instruction  that  it  was  the  duty  of  a 
railroad  company  to  protect  prospective  pas- 
sengers at  its  stations  from  annoyance  and 
abuse,  and  if  the  company's  agent  used  to- 
ward, about,  or  in  the  hearing  of  the  plaintiff 
any  profane,  obscene,  or  boisterous  language, 
therebv  injuring  plaintiff's  feelings,  defendant 
was  liable,  though  making  the  duty  of  the 
company  in  this  respect  absolute,  was  uot 
prejudicial,  since  it  was  limited  in  its  applica- 
tion to  the  conduct  of  the  company's  agent. 

8.  Such  instruction  is  erroneous  in  the  ab- 
sence of  evidence  of  any  improper  language 
used  by  the  agent  toward  plaintiff,  or  of  what 
the  language  addressed  to  a  third  person  was, 
and  that  the  language  was  used  with  the  in- 
tent of  insulting  plaintiff. 

9.  In  an  action  by  a  prospective  passenger 
against  a  railway  company  for  injuries  for  its 
failure  to  properly  heat  its  waiting  room  at  a 
depot,  for  permitting  snch  room  to  be  and  re- 
main locked,  aud  for  annoyances  and  insults, 
an  instruction  that  plaintiff's  damages  should 
be  such  a  sum  of  money  as  would  compensate 
her  for  the  pain  and  anguish  of  body  and 
mind  suffered  on  account  of  the  injuries  sus- 
tained, was  prejudicial,  as  warranting  dam- 
ages for  mental  suffering  for  profane  and 
boisterous  language  of  the  company's  agent  in 
the  absence  of  sufllcient  proof  of  such  lan- 
guage. 

10.  In  an  action  by  a  prospective  passenger 
against  a  railway  company  for  injuries  for  its 
failure  to  properly  heat  its  waiting  room  at  a  de- 
pot, for  permitting  such  room  to  be  and  remain 
locked,  and  for  annoyances  and  insults,  an  in- 
struction allowing  punitive  damages  in  addi- 
tion to  the  actual  damages  was  prejudicial, 
as  permitting  the  jury  to  award  punitive  dam- 
ages for  the  profane  and  boisterous  language 
of  defendant's  agent  in  the  absence  of  suffi- 
cient proof  of  sucD  language. 

11.  l%ough  a  defendant  may  be  liable  to  com- 
peusatory  damages  for  the  act  of  a  servant, 
the  jury  are  not  warranted  In  finding  pnnitiv* 
damages  without  finding  that  the  wrong  com- 
tdained  of  was  in  the  line  of  the  servant's  em- 
ploymeiU,  and  was  willful,  wanton,  or  mali- 
cious. 

Appeal  from  circuit  conrt,  Saline  county; 
Alexander  M.  Duffle,  Judge. 

Action  by  Dilala  Wilson,  by  her  nest 
friend,  H.  Ia  Wilson,  against  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Compa- 
ny. Judgment  for  plalntifC,  and  defendant 
appeals.    Reversed. 

Dllsia  Wilson,  a  colored  girl  under  18 
years  of  age,  by  her  next  friend,  charged  In 
her  complaint  that  on  the  29th  day  of  De- 
cember, 1808,  about  9  o'clock  a.  m.,  she  went 
to  the  depot  at  Benton,  Ark.,  for  tho  pur- 
pose of  taking- the  train  to  Traskwood;  that 
the  weather  was  cold  and  disagreeable;  that 
she  went  into  the  colored  waiting  room,  and 
was  compelled  to  remain  in  the  cold,  without 
any  fire,  for  about  one  hour,  until  the  train 
arrived,  in  consequence  whereof  Bhe  was 
caused  to  have  a  chill,  and  was  very  sick 
during  the  remainder  of  that  day,  and  during 
two  weeks  thereaftw.  The  complaint  fur- 
ther charged  that  shortly  after  she  went  in- 
to the   waiting  room  defendant's   servants 
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wrongfully,  wUlftillj,  apd  knowingly  Impris- 
oned her  therein  by  locking  or  causing  to  be 
locked  the  only  door  to  the  colored  waiting 
room,  wrongfully  depriving  her  of  her  liber- 
ty, and  prerentlng  ha*  from  peaceable  egreu 
from  said  room.  It  further  charged  that  she 
was  grievously  insulted  and  offended  and 
nffrightened  by  profane  and  abnalve  lan- 
guage, and  vile  and  Insulting  signs,  directed 
to  her  by  persons  who  were  outside  and  in 
the  adjoining  white  peoples  waiting  room; 
that,  notwithstanding  oft-repeated  demands 
and  entreaties  to  defendant's  servants  for 
protection  and  for  a  Are,  defendant's  serv- 
ants willfully  refused  and  neglected  to  un- 
lock said  door,  to  build  a  fire  in  the  room, 
or  to  protect  her  from  said  insulting  re- 
marks, to  her  damage  in  the  sum  of  $1,500. 
The  answer  denied  explicitly  and  particular- 
ly each  of  the  charges  made  In  the  com- 
plaint The  testimony  on  behalf  of  appellee 
tended  to  show  that  on  the  morning  of  De- 
cember 29,  1888,  she  and  two  other  negro 
girls  and  a  negro  man  went  to  appellant's 
depot  at  Benton  to  take  passage  on  one  of 
its  passenger  trains.  When  they  reached 
the  depot  tbey  found  the  colored  walttng 
room  locked,  but  upon  request  the  door  was 
opened,  and  they  went  in.  There  was  no 
&re  in  the  waiting  room,  and  It  was  cold. 
They  requested  the  agent  several  times  to 
make  a  fire,  or  have  one  made.  The  agent 
cursed,  and  told  the  one  making  the  request 
to  "go  on,  the  train  would  be  there  in  five 
or  ten  minutes."  They  remained  in  the  wait- 
ing room  about  an  hour  and  a  half  or  two 
hours  before  the  train  came.  A  short  while 
after  they  went  Into  the  waiting  room  one 
Walter  McMann,  a  white  boy,  locked  the 
door,  and  they  remained  locked  In  until  the 
train  came.  They  told  the  agent  several 
times  that  they  wanted  a  fire  made  and  the 
door  unlocked.  They  told  the  agent  as  soon 
as  the  door  was  locked.  He  gave  no  heed  to 
their  request  to  have  the  door  unlocked  or 
to  make  a  ftre.  The  door  was  unlocked 
when  the  train  came.  While  they  remained 
in  the  waiting  room,  some  "white  fellowa" 
came  to  the  door,  "licked  out  their  tongues," 
"made  faces  at  them,"  and  were  "swearing 
and  cursing,"  calling  them  damn  bitches,  and 
using  'lother  words."  They  did  not  know 
whether  Rainey,  the  agent,  heard  this  curs- 
ing and  swearing  or  not  He  was  in  his  of- 
fice, and  they  supposed  he  could  have  heard 
It  had  he  been  listening.  Appellee  was  a  lit- 
tle negro  girl.  She  got  "awful  cold,"  as  one 
witness  expressed  it,  while  she  was  in  the 
waiting  room;  and  after  she  left  the  train 
at  Traskwood  she  got  sick,  and  was  sick 
about  two  weeks.  She  had  not  been  sick 
before  she  went  to  the  depot  at  Benton.  The 
testimony  for  appellant  tended  to  negative 
all  the  material  facts  which  appellee's  testi- 
mony tended  to  prove.  The  verdict  was  for 
?300  compensatory  and  $200  punitive  dam- 
ages. 


Dodge  &  Johnaon  and  3.  B.  WilUama,  for 
appellant.    Murphy  ft  MehafTy,  for  appelleeu 

WOOD,  J.  (after  autlng  tbe  facti).  We 
will  consider  the  questions  in  tbe  (xder  pre- 
sented by  appellant's  oounseL 

1.  It  Is  contended  that  the  cause  should 
bare  been  reversed  because  the  Jury  failed 
to  observe  the  rule  of  preponderance  ot  tiie 
testimony.  When  the  cause  reaches  this  fo- 
rum it  is  no  longer  a  question  of  prepond^- 
ance,  but  only  of  the  legal  sufficiency  of 
the  evidence  to  support  the  verdict.  Rail- 
road Oo^  V.  KUpatrick,  67  Ark.  47,  M  S.  W. 
071;  Catlett  t.  Railway  Co..  57  Ark.  461,  21 
S.  W.  1062,  88  Am.  St  Rep.  254. 

2.  Appellant  objects  to  the  following  ln> 
structlon:  "If  plaintiff  went  to  defendants 
dqpot  on  the  day  mentioned  in  the  com- 
plaint to  take  passage  on  defendant's  train, 
and  at  that  time  the  weather  was  such  aa  to 
require  a  Are  in  the  waiting  room  to  make 
it  comfortable,  it  was  defendant's  duty  to 
build  and  keep  a  fire  In  said  waiting  room; 
and,  if  it  failed  to  do  so,  and  plalntitT  suf- 
f^ed  In  consequence  of  defendant's  failure 
to  build  and  keep  such  fire,  your  verdict  wHI 
be  for  the  plaintiff."  It  waa  the  duty  of  raU- 
roads.  Independent  of  the  statute  of  Marcb 
81,  1890,  to  provide  reasonable  accommoda- 
tions for  passengers  at  their  stations.  Mc- 
Donald v.  Raihroad  Co.,  20  Iowa,  138,  95  Am. 
Dec.  114. .  This  duty  requires  tbe  exercise  ot 
ordinary  care  to  see  that  station  houses  are 
provided  with  reasonable  appointments  for 
the  safety  and  essential  comfort  of  passen- 
gers, or  those  Intending  to  become  passen- 
gers, while  tbey  are  waiting  for  tralna  Oa- 
terham  R.  Co.  T.  London,  B.  ft  S.  O.  Ry.  Oo.. 
87  K  O.  L.  410;  1  Pet  Carr.  »  249,  250;  RaU- 
way  Co.  V.  Cornelius  (Tex.  Civ.  App.)  80  B. 
W.  720;  Hutch.  Carr.  IS  616-521,  industve; 
2  Wood,  Ry.  Law,  {  1338;  ElUlott  R.  R.  I 
1590.  By  the  exercise  of  such  care  as  ordi- 
nary prudence  would  suggest  for  reasonable 
comfort  it  could  hardly  occur  that  a  waiting 
room,  in  midwinter,  would  be  devoid  of  the 
means  necessary  to  make  It  comfortably 
warm  at  the  times  when  such  rooms  are 
needed  to  accommodate  those  intending  to 
become  passengers.  A  failure  to  provide 
such  means  is,  therefore,  at  least  prima  Cacie 
evidence  of  negligence.  It  Is  Insisted  that 
the  instruction  "eliminated  all  question  of 
diligence  and  negligence,"  and  made  tiie 
company  an  "insurer  against  the  consequen- 
ces of  not  having  a  flre  in  the  waiting  room." 
But  the  company  maintains  that  It  was  not 
negligent  because  it  built  the  flre  in  tlie 
waiting  room  as  requested.  It  Is  not  com- 
plaining of  any  latent  defect  or  unforeseai 
exigency  which  ordinary  care  could  not  have 
anticipated  and  prevented.  It  could  not 
have  been  prejudiced,  tberefore^  by  the  in- 
struction In  the  form  given.  Moreover,  it 
did  not  request  the  court  to  declare  the  law 
to  meet  the  objection  it  urges  here  Co  the  In- 
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structlon.  Giving  It  as  requested  was  not  re- 
versible error.  Bailway  Oo.  v.  Barnett,  66 
Ark.  255,  45  S.  W.  550. 

3.  The  court  also  gave  the  following:  "If 
plaintiff  went  to  defendant's  depot  to  take 
passage  en  defendant's  train,  and  defendant's 
agent  knowingly  permitted  It  to  be  locked, 
or  knowingly  permitted  It  to  remain  locked 
after  being  notified  that  It  was  locked,  so 
that  plaintiff  was  restrained  from  going  In 
and  out,  your  verdict  will  be  for  the  plain- 
tiff." "A  person,"  says  Mr.  Wood,  "who  is 
put  In  charge  of  a  station  by  a  railway  com- 
pany, has  apparently  all  the  power  and  au- 
thority requisite  to  do  and  effectuate  the 
business  of  the  company  at  that  station.  He 
has  control  over  the  depot,  and  authority  to 
exclude  i)erBons  therefrom  who  persist  In 
violating  the  reasonable  regulations  prescrib- 
ed for  their  conduct."  1  Wood,  Ry.  Law,  { 
105.  The  authority  of  nailroads  to  make  and 
carry  Into  execution  all  reasonable  regula- 
tions for  the  conduct  of  all  persons  resort- 
ing to  Its  depots,  so  as  to  protect  those 
who  are  or  Intend  to  become  Its  passengers 
from  unreasonable  annoyances.  Insults,  and 
Injuries  cannot  be  Questioned.  1  Fet  Catr. 
S  247;  Com.  t.  Power,  7  Mete.  (Mass.)  596, 
41  Am.  Dec.  465;  Elliott,  R.  R.  I  303.  This 
authority  is  the  necessary  correlate  of  the 
duty  to  provide  reasonable  accommodations, 
for  a  station  house  to  which  dnmken,  pro- 
fane, obscene,  abusive,  riotous,  and  otherwise 
disorderly  persons  could  resort  with  Impunity 
would  not  be  either  comfortable  or  safe. 
The  willful  or  negligent  failure  of  railroads 
to  make  and  enforce  such  reasonable  regula- 
tions would  render  them  liable  in  damages 
for  any  Injuries  directly  resultant  to  those 
who  repaired  to  Oieli  stations  for  the  pur- 
pose of  becoming  passengers.  If  appellant's 
station  agent,  against  the  protest  of  appellee, 
knowingly  permitted  the  only  means  of  In- 
gress and  egress  to  the  waiting  room,  where 
appellee  was  properly  In  waiting  to  become 
its  passenger,  to  be  lodced,  and  to  be  so  con- 
tinued for  any  length  of  time,  when  same 
by  the  exercise  of  ordinary  care  could  have 
been  i««vented  or  discontinued,  he  was  guilty 
of  a  tort,  and  for  the  wrong  thus  inflicted 
upon  apiwllee  appellant  was  liable  In  dam- 
ages. For  In  the  unlawful  Imprisonment  of 
the  person  of  appellee  and  the  deprivatl<m  of 
her  personal  liberty,  even  though  for  a  mo- 
ment, without  her  consent  there  was  an  ac- 
tionable wrong,  an  Injury  to  her  person,  how- 
erer  slight  Field,  Dam.  {  679;  Cooley, 
Torts,  p.  195,  S  169;  8  Suth.  Dam.  {  1257. 
Ai^>ellant  does  not  contend  that  Its  agent 
exercised  ordinary  care  to  prevent  the  lock- 
ing of  the  door,  or  to  have  it  unlocked  after 
being  notified.  Its  defense  on  this  point  la 
confined  to  a  denial  of  all  knowledge  of  any 
■uch  occurrence.  The  tnstructlon.  In  the 
fbrm  given,  was  therefore  not  prejudicial. 

4.  Appellant  Insists  that  the  court  erred  In 
giving  tte  following:    "(8)  You  are  instructed 


that  it  Is  the  duty  of  a  raHroad  company 
to  protect  all  persons  who  are  at  Its  stations 
for  the  purpose  of  taking  passage  on  its 
trains  from  annoyances,  Insults,  and  abuse, 
and  If  defendant's  agent  used  toward  or  about 
the  plaintiff,  or  In  plaintiff's  hearing,  any 
profane,  obscene,  or  boisterous  language, 
which  language  Insulted  or  Injured  plalntUTs 
feelings,  your  verdict  should  be  for  the  plain- 
tiff," "(6)  If  you  And  for  the  plaintiff  In 
this  case,  her  actual  damages  will  be  such 
sum  of  money  as  will  be  a  Just  and  fair  com- 
pensation for  all  the  pain  and  anguish.  If 
any,  both  of  body  and  mind,  suffered  by 
plaintiff  on  accoimt  of  the  Injuries  received. 
(7)  If  you  And  for  the  plaintiff,  you  may,  in 
addition  to  actual  damages,  award  punitive 
damages  as  a  punishment  of  the  defendant" 
What  we  have  already  said  sufficiently  indi- 
cates the  duty  of  railroads  to  those  Intend- 
ing to  become  passengers  at  their  stations. 
While  It  Is  their  duty  to  exercise  ordinary 
care  to  protect  them  from  unreasonable  an- 
noyances, and  from  Insults  and  Injuries  from 
turbulent  riotous,  or  disorderly  peisons,  yet 
to  make  them  liable  in  damages  it  must  be 
shown  that  there  was  an  Injury,  that  the 
agent  in  charge  of  the  station  "had  knowl- 
edge or  opportunity  to  know  that  the  injury 
was  threatened,  and  that  by  his  prompt  in- 
tervention he  could  have  prevented  or  miti- 
gated it"  Sira  T.  RaUroad  Co.,  116  Mo.  127, 
21  B.  W.  906,  87  Am.  St  Rep.  386;  Spobn 
T.  Railway  Co.,  87  Mo.  74,  and  authorities 
cited;  Elliott,  R.  R.  The  duty  of  ralhroads 
in  this  respect  is  therefore  not  absolute,  as 
the  first  part  of  the  third  Instruction  assumes. 
This  part  of  the  instruction,  however,  could 
not  be  said  to  be  prejudicial,  for  the  latter 
part  limits  the  application  of  the  doctrine 
to  "profane,"  "obscene,"  or  boisterous  lan- 
guage used  only  by  appellant's  agent  But 
the  latter  part  of  the  Instruction  Is  abstract 
erroneous,  and  prejudicial.  We  have  search- 
ed the  record  in  vain  for  evidence  that  ap- 
pellant's agent  used  profane,  obscene,  or  bois- 
terous language  toward  or  about  appellee. 
The  only  evidence  in  the  record  of  any  im- 
proper language  used  by  the  agent  at  all 
was  that  he  "began  to  swear  a  little  at 
Dick,"  the  boy  who  requested  him  to  maJke 
a  fire.  Dick  Canady,  the  boy  who  requested 
the  agent  to  make  a  fire,  said  the  agent 
"cussed,"  and  told  him  to  go  on.  There  is 
no  proof  that  be  cursed  appellee,  or  what 
he  said  to  Dick  Canady  in  her  hearing  was 
calculated  to  and  did  Insult  her  feelings. 
There  is  no  proof  of  what  the  language  was. 
It  is  not  shown  to  have  been  said  for  the 
purpose  of  insulting  appellee.  As  the  lan- 
guage was  not  addressed  to  appellee,  in  the 
absence  of  any  evidence  as  to  what  the  lan- 
guage was,  the  Inference  that  It  was  said 
for  the  purpose  of  Insulting  appellee  was  not 
warranted.  There  is  no  proof  of  any  con- 
nection between  the  cursing  and  the  acts  re- 
sulting in  physical  injury  to  appcUea.    Whati^ 
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er  the  nse  of  profane,  obscene,  and  abusive 
language  by  station  agents,  wben  uttered 
about  or  In  the  presence  and  bearing  of  those 
Intending  to  become  passengers  while  at  sta- 
tions, and  for  the  purpose  of  Insulting  them, 
or  injuring  their  feelings,  -would  alone  make 
the  railroads  liable  for  the  mental  suffering 
thereby  produced,  we  need  not  decide;  tar 
that  state  of  facts  is  not  presented  by  the 
proof  In  this  record.  It  is  certain  there  could 
be  no  recovery  for  mental  anguish  unaccom- 
panied by  personal  injury,  where  there  was 
no  willful,  wanton,  or  malicious  wrong  done. 
Whether  there  could  be  recovery  for  mental 
suffering  alone  where  there  was  willful,  wan- 
ton, or  maliclLus  wrong  done,  we  reserve  for 
decision. 

6.  The  complaint  alleges  three  separate 
grounds  for  recovery,  to  wit,  the  failure  to 
build  a  fire,  the  failure  to  prevent  the  lock- 
ing of  the  door,  and  the  failure  to  protect 
appellee  from  Insulting  remarks.  The  sixth 
instruction,  on  the  measure  of  damages,  al- 
lows the  jury  to  find  for  all  the  pain  and 
anguish  of  both  body  and  mind  without  dis- 
crimination or  designation  of  the  spedflc 
grounds  npon  which  the  cause  of  action  is 
based.  This  instruction,  in  view  of  what  we 
have  just  -said  in  reference  to  the  third,  is 
erroneous;  for  under  it,  in  connection  with 
the  third,  supra,  the  Jury  were  warranted  in 
,  Sndlng  for  mental  suffering  on  account  of 
'  profane,  obscene,  and  boisterous  language  of 
the  station  agent  The  jury  might  have 
found  such  damages.  Whether  or  not  they 
did  so,  and.  If  so,  what  amount,  on  this  ac- 
count, entered  into  the  verdict.  It  Is  impos- 
sible for  us  to  tell.  The  Instruction  was  er- 
roneous and  prejudicial. 

6.  It  follows  also  that  it  was  error  to  give 
the  seventh,  as  to  punitive  damages,  since 
the  Jury  may  have  Included  punitive  dam- 
ages in  their  verdict  for  the  use  of  profane, 
obscene,  or  boisterous  language  used  by  the 
station  agent.  Furthermore,  under  the  proof 
it  did  not  follow  as  matter  of  law  that  the 
Jury  might  find  punitive  damages  if  they 
found  for  the  appellee.  The  jury  may  have 
found  that  appellant  was  liable  tor  compen- 
satory damages  on  one  of  the  alleged  grounds 
of  liability,  but  it  did  not  follow  that  because 
they  so  found  they  should  also  find  punitive 
damages  on  said  ground,  unless  they  should 
furthCT  find  that  the  tort  or  wrong  of  the 
servant  in  the  particular  alleged  was  in  the 
line  of  his  employment,  and  was  willful, 
wanton,  or  malicious.  The  instruction  should 
have  been  framed  so  as  to  leave  the  jury  to 
determine  whether  cr  not  the  elements  es- 
sential to  punitive  damages  existed,  in  con- 
nection with  any  or  all  of  the  alleged  grounds 
of  liability  set  forth  in  the  complaint,  to  jus- 
tify actual  or  compensatory  damages.  We 
find  no  other  reversible  error. 

The  other  questions  may  not  again  arise. 
For  the  errors  indicated,  the  judgment  is  re. 
versed,  and  the  cause  la  remanded  for  new 
trial. 


McCURDY  et  tl.  ▼.  CONNER  et  aL 

(Supreme  Court  of  Texas.    Feb.  17,  1902.) 

COURTS  OF  CIVIL  APPBALS-CONFLICTINO 
DEX3ISION8— CERTIPTINO  QUESTIONS  TO  SU- 
PRBniB  COURT— MANDAMUS— POWER  TO  13- 
BUES-TIHB  FOR  SUINQ  OUT. 

1.  Under  Laws  1880,  p.  170,  making  it  the 
duty  of  a  court  of  dvil  appeals  to  certify  a 
question  to  the  supreme  court  when  there  is 
a  conflict  between  its  decision  and  that  of  an- 
other court  of  civil  appeals  upon  such  ques- 
tion, to  requifb  the  question  to  l)e  so  certified 
the  conflict  of  decisions  must  be  well  defined. 

2.  In  trespass  to  try  title,  wherein  plaintiff 
claimed  that  the  land  in  controversy  was, 
when  appropriated  by  him,  unappropriated  pub- 
lic domain  lying  between  two  appropriated  sur- 
veys, and  defendants  claimed  that  it  was  with- 
in the  boundary  of  one  of  the  appropriated 
surveys,  owned  by  them,  the  court  instructed 
that  the  fact  that  defendants'  survey,  as  orig- 
inally run,  included  a  greater  or  less  quantity 
of  land  than  was  included  iu  the  field  notes  of 
the  patent,  was  wholly  immaterial  further 
than  as  a  circumstance  to  be  considered  in  fix- 
ing the  boundary  as  originally  located;  and 
upon  the  ground  that  this  instruction  was  er- 
roneous the  court  of  civil  8iH>eals  reversed  the 
judgment.  Beld,  that  the  decision  w.is  in 
sharp  conflict  with  a  decision  of  another  court 
of  civil  appeals  in  a  similar  case,  affirming  an 
instruction  that,  if  there  was  any  excess  in 
quantity  of  land  in  a  survey,  such  excess  was 
not  to  be  considered  unless  it  assisted  in  deter- 
mining the  true  location  of  the  disputed  bound- 
ary; and  hence,  under  Laws  1889,  p.  170,  the 
question  as  to  which  decision  was  correct 
should  hare  been  certified  to  the  suprems 
court. 

3.  Where  there  were  two  decisions  of  two 
court  of  civil  appeals,  one  apparently  in  con- 
flict with,  and  the  other  conforming  to,  a  prior 
decision  of  the  supreme  court,  it  should  be  pre- 
sumed either  that  the  supreme  court's  deci- 
sion was  capable  of  two  constructions,  or  that 
some  subsequent  decision  of  snch  conrt  had 
thrown  some  doubt  upon  its  correctness,  and 
should  be  certified  to  the  supreme  court. 

4.  Const,  art  5,  {  3,  provides  that  the  legis- 
lature may  confer  original  jurisdiction  on  the 
supreme  court  to  issue  writs  of  mandamus  in 
such  cases  as  may  be  specified  by  the  legisla- 
ture; and  Rev.  St  art  916,  prescribes  that 
the  supreme  conrt  may  issue  writs  of  man- 
damus. Held  that  although  "the  statute  did 
not  confer  upon  the  supreme  court  jurisdiction 
to  grant  a  writ  of  error  in  a  case  conceminf 
boundaries  to  lands,  where  a  court  of  civil 
appeals,  after  making  a  decision  of  a  question 
arising  in  such  case,  in  conflict  with  the  deci- 
sion of  another  court  of  civil  appeals,  refused 
to  certify  such  question  to  the  supreme  court, 
as  required  by  Laws  1899,  p.  170,  the  suprema 
court  had  power  to  enforce  Its  jurisdiction  to 
determine  such  question  by  mandamus  to  th< 
conrt  of  civil  appeals  compelling  it  to  certify 
the  question. 

5.  AlthouRh  no  statute  prescribed  In  eipresi 
terms  any  limitation  as  to  the  time  in  which  a 
writ  of  mandamus  may  be  sued  out  in  such 
case,  it  should  be  sued  out  in  a  reasonable 
time,  and  before  the  mandate  from  the  conrt 
of  civil  appeals  has  issued,  or  while  It  is  with- 
in the  power  of  that  court  to  recall  the  man- 
date iu  case  it  has  been  sent  down. 

6.  The  answer  to  the  petition  for  the  man- 
damus not  alleging  that  the  court  of  dvil  ap- 
peals had  lost  control  of  its  mandate,  the  sn- 

Sreme   court   would   not  hold   that   the  man- 
amus  was  not   applied  for  in   a  reasonabla 
time. 

Petition  for  mandamus,  on  the  relation  of 
McCurdy  &  Daniels,  to  compel  T.  H.  Conner, 
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jndge  of  a  conrt  of  civil  appeals,  to  certify 
a  qnestioQ  to  tbe  suixreine  conrt.    Granted. 

The  following  la  the  answer  to  tbe  petition 
for  mandamus: 

"Now  come  the  respondents  and  demur  to 
the  petition  for  mandamus  upon  the  ground 
that  there  is  no  CMifllct  between  the  decision 
of  the  court  of  cItU  appeals  for  the  First 
district  In  the  case,  referred  to,  of  Branch  v. 
Simons,  48  S.  W.  40,  and  the  decision  ren- 
dered by  the  court  of  dvU  appeals  for  the 
Second  district  In  the  case  of  Yoacham  v. 
McOurdy,  65  S.  W.  213,  for  that  It  was  held 
In  Branch  v.  Simons  that  In  'no  view  o(  that 
case  admissible  under  the  evidence,'  could 
the  Instruction  there  complained  of  'operate 
harmfully.'  But  if  mistaken  In  this,  and 
there  be  conflict  between  the  two  decisions, 
then  they  demur  to  the  petition  upon  the 
ground  that  the  vary  question  Involved  in 
this  conflict  has  already  been  decided  by  the 
supreme  court  in  the  cases  of  Scott  v.  Petti- 
grew,  72  Tex.  321,  12  S.  W.  161,  and  Ayers 
▼.  Harris,  77  Tex.  108,  13  S.  W.  768,  as  will 
be  seen  from  an  examination  of  the  opinions 
In  these  cases,  in  the  first  of  which  a  charge 
substantially  identical  with  that  passed  upon 
In  Yoacham  v.  McCurdy  was  held  to  be  erro- 
neous, and  to  require  a  reversal  of  the  Judg- 
ment and  to  the  extent  that  such  charge  was 
held  to  be  erroneous  the  decision  rendered 
In  Scott  ▼.  Pettlgrew  vnis  Impliedly,  if  not  ex- 
pressly, approved  in  Ayers  v.  Harris;  but  In 
the  latter  case  the  charge  was  held,  under  the 
peculiar  circumstances  and  attitude  of  the 
parties  complaining  In  that  case,  not  to  re- 
quire a  reversal  of  the  Judgment  They 
further  demur  to  that  part  of  the  petition 
which  sets  up  a  conflict  between  the  decision 
of  the  court  of  civil  appeals  of  the  Second 
district  and  the  supreme  court  because  that 
is  not  made  a  ground  by  the  act  approved 
May  9,  1809,  for  certifying  any  question  to 
tbe  supreme  court.  But  if  these  demurrers 
should  be  overruled,  then  they  answer  further, 
and  say,  denying  the  alleged  conflict  or  con- 
flicts of  decision,  that  if  there  should  be  con- 
flict between  the  decisions  of  the  courts  of 
dvll  appeals,  as  alleged,  that  that  conflict 
has  already  been  settled  by  the  decision  of 
tbe  supreme  court  in  Scott  v.  Pettlgrew,  72 
Tex.  821,  12  S.  W.  161,  and  Ayers  v.  Harris, 
77  Tex.  108,  13  S.  W.  768,  and  that  it  was 
upon  this  ground  that  the  motion  to  certify 
was  refused,  as  will  be  seen  from  the  opinion 
of  this  court  a  certified  copy  of  which  is 
hereto  attached  and  marked  'Exhibit  A.'  The 
view  was  then  entertained  and  expressed, 
and  is  here  reiterated,  that  It  could  not  have 
been  the  purpose  of  the  legislature,  In  passing 
the  law  of  1899,  to  require  any  court  of  civil 
appeals  to  certify  to  the  supreme  court  of 
Texas  for  decision  a  question  which  bad  al- 
ready been  expressly  decided  by  the  court  of 
final  Jurisdiction.  'This  view  is  strengthened 
when  the  statutes  affecting  the  jurisdiction  of 
tbe  mpreme  court  and  appellate  courts  are 
examined,  tot  we  find  Ui  artlde  041  of  the  Be- 


vised  Statutes  that  provision  Is  made  for  a 
writ  of  error  in  cases  In  which  tbe  decisions 
of  the  courts  of  civil  ai>pealB  may  be  In  con- 
flict and  also  where  the  decision  of  tbe  court 
of  civil  appeals  Is  in  conflict  with  a  decision 
of  the  supreme  court  the  purpose  of  which 
evidently  was  to  correct  the  errors  of  the 
courts  of  dvll  appeals  in  the  dass  or  classes 
of  cases  of  which  It  was  Intended  the  su- 
preme court  should  have  Jurisdiction  by  writ 
of  error,  while  the  act  of  1899,  without  In- 
tending to  change  the  general  role  on  tbe 
subject  of  the  jurisdiction  of  tbe  supreme 
court  in  such  cases,  in  order  to  prevent  the 
ccnfusion  arising  from  conflicts  among  the 
dedslons  of  the  courts  of  dvll  appeals,  went 
a  step  further  and  provided  a  method  of  set- 
tling such  conflicts;  but  evidently,  If  a  de- 
dsion  of  the  supreme  court  could  be  found 
covering  the  question  of  conflict  we  respect- 
fully submit  there  would  be  no  good  reason 
for  requhing  that  court  to  repeat  Its  ded- 
slon.  We  consequently  concluded.  In  dispos- 
ing of  tbe  motion  to  certify,  that  it  was  not 
only  our  duty  to  refuse  to  grant  the  motion, 
but  that  we  would  subject  ourselves  to  tbe 
Just  criticism  of  the  supreme  court  by  doing 
so,  in  thus  holding  that  it  required  two  or 
more  decisions  of  the  supreme  court  to  settle 
one  conflict  among  the  courts  of  dvll  api>eals. 
But  If  these  views  should  be  overruled,  and 
your  honors  should  hold  that  we  should  cer- 
tify tbe  question  Involved,  we  are  both  ready 
and  willing  to  do  so." 

Wm.  M.  Knight  for  relators  N.  R.  Mor- 
gan, for  respondent  Yoacham. 

OAINES,  O.  J.  nils  is  a  petition  for  writ 
of  mandamus  to  compel  the  court  of  civil, 
appeals  for  the  Second  supreme  Judicial  dis- 
trict to  certify  for  the  decision  of  this  court 
a  question  determined  by  them  In  the  case 
of  Yoacham  v.  McCurdy  (Tex.  Civ.  App.)  65 
S.  W.  213.  The  dedslon  was  adverse  to  the 
appellees,  who  are  the  relators  In  this  pro- 
ceeding. The  Judges  of  the  court  of  civil 
appeals  and  the  appellant  are  made  the  par- 
ties defendant  The  proceedings  were  in- 
stituted under  the  act  of  May  9,  1899  (Laws 
1899,  p.  170),  which  makes  it  the  duty  of  the 
courts  of  civil  appeals  to  certify  a  question 
to  this  court  When  there  is  a  conflict  between 
the  decision  of  the  court  and  another  court 
of  civil  appeals  upon  the  point 

We  will  state  the  substance  of  the  allega- 
tions in  tbe  petition.  Yoacham,  the  appel- 
lant in  the  court  of  civil  appeals  and  oue  of 
the  defendants  in  this  court,  brought  an  ac- 
tion of  trespass  to  try  title  against  the  appel- 
lees therein,  the  relators  here,  to  recover  a 
tract  of  land.  The  appellant's  claim  was 
that  the  land  had  been  vacant  unappropri- 
ated public  domain  lying  between  two  appro- 
priated surveys,  namely,  the  C.  0'C(  nnor  on 
the  west  and  the  Henry  Billings  on  the  east 
and  that  he  had  acquired  title  thereto  under 
the  homestead  laws  of  the  state.  The  ap- 
pellees,   defendants    In   the   district   court 
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claimed,  on  the  otber  hand,  that  there  was 
no  vacancy,  but  that  the  land  in  controversy 
lay  within  the  true  boundary  lines  of  the 
O'Connor  survey,  which  was  owned  by  them. 
The  cause  was  tried  with  a  Jury,  and  the 
court,  among  others,  gave  the  following 
charge:  "That  the  fact  that  the  lines  and 
comers  of  the  O'Connor  survey,  as  originally 
run  and  mariced  npon  the  ground,  include  a 
greater  or  less  quantity  of  land  than  is  In- 
cluded in  the  field  notes  of  the  patent  be- 
comes wholly  Immaterial  further  than  as  a 
circumstance  to  be  considered  by  yon  for 
what  yon  may  deem  the  same  worth  to  aid 
you,  if  it  does  so,  In  connection  with  all 
the  evidence  in  the  case,  in  following  the 
footsteps  of  the  original  surveyor,  and  In 
fixing  the  eastern  boundary  of  said  survey 
as  originally  located."  The  Jury  having 
found  in  favor  of  the  defendants,  and  plain- 
tiffs having  appealed,  the  court  of  civil  ap- 
peals for  the  Second  district  held  that  this 
charge  waa  reversible  error,  and  reversed 
the  Judgment  and  remanded  the  cause. 
Thereupon  the  appellees  filed  a  motion  for 
a  rehearing,  pointed  out  that  the  decision  of 
the  court  upon  the  point  was  in  conflict  with 
that  of  the  court  of  civil  appeals  for  the 
First  supreme  Judicial  district  In  the  case 
of  Branch  v.  Simons  (48  S.  W.  40),  and  pray- 
ed the  court  to  certify  the  question  for  the 
decision  of  this  court.  The-  motion  was 
overruled.  The  respondents  demnrred  to  the 
petition,  and,  answering,  denied  that  there 
was  any  conflict  between  their  decision  and 
that  of  the  court  of  civil  appeals  for  the 
First  district  in  the  case  of  Branch  v.  Si- 
mons, and  claimed  that,  if  such  conflict  ex- 
,  isted,  it  had  been  settled  by  the  cases  of 
Scott  V.  Pettigrew,  72  Tex.  321,  12  8.  W. 
161,  and  Ayers  v.  Harris,  77  Tex.  108,  13  S. 
W.  768.  The  act  of  May  0,  1899,  under 
which  the  relators  claim  the  right  to  have 
the  question  certified,  Is  In  part  as  follows: 
"That  if,  in  any  cause  that  is  now  pending  or 
may  hereafter  be  pending  in  any  of  the 
courts  of  civil  appeals  ot  the  several  so- 
preme  Judicial  districts  of  the  state  of  Texas, 
any  one  of  said  courts  may  arrive  .at  an 
opinion  in  the  decision  of  any  of  said  causes 
that  may  be  in  conflict  with  the  opinion  here- 
tofore rendered,  or  hereafter  rendered,  by 
some  other  conrt  of  dvil  ai^eais  in  this  state 
on  any  question  of  law,  and  said  court  of 
civil  appeals  refuses  to  concur  with  the 
opinion  so  rendered  by  said  other  court  of 
civil  appeals,  it  shall  be  the  duty  of  said 
court  failing  to  concur  with  the  opinion 
in  conflict  with  the  opinion  so  arrived  at  by 
said  court,  through  its  clerk,  to  transmit  the 
question  of  law,  duly  certified  to,  involved  in 
the  case  wherein  said  conflict  of  opinion  has 
arisen,  together  with  the  record  in  said 
cause,  to  the  supreme  court  of  the  state  of 
Texas  for  adjudication  by  said  supreme 
court."  So  much  of  the  act  as  Is  omitted 
merely  prescribes  the  procedure  in  the  su- 
preme court  and  in  the  court  of  civil  appeals 


after  the  decision  of  tibe  former  court  has  been 
certified,  and  it  is  unnecessary  to  quote  it. 
The  charge  which  was  held  not  to  be  reversi- 
ble error  in  Branch  v.  Simons  reads  as  fol- 
lows: "You  are  instructed  that,  If  there  Is 
any  excess  in  quantity  of  land  in  the  B.  J. 
White  survey,  such  excess  Is  not  to  be  con- 
sidered by  the  Jury,  whether  the  same  be 
great  or  small,  unless  it  enables  or  assists 
you  to  determine  the  true  location  of  the 
south  boundary  line  of  the  B.  J.  White  sur- 
vey. You  are  required  to  find  the  true  lo- 
cation of  the  line  of  the  survey  as  originally 
run  and  located  on  the  ground,  retracing  the 
footsteps  of  the  original  surveyor;  and  It 
does  not  matter  whether  a  greater  or  less 
quantity  of  land  than  called  for  in  the  grant 
be  included  within  the  lines  as  originally 
run."  Is  there  a  conflict  between  the  ruling 
in  the  case  out  of  which  this  proceeding 
arose  and  that  of  the  court  of  civil  appeals 
of  the  First  district  in  the  case  Just  nam- 
ed? The  charges  in  the  two  cases  indicate, 
as  do  the  opinions  of  the  two  courts,  that 
practically  the  same  issue  of  fact  was  pre- 
sented upon  the  trial  of  each  of  the  cases. 
It  appears  that  in  each  there  were  such  dis- 
crepancies in  the  calls  of  the  survey  tbat, 
when  applied  to  the  ground,  it  became  qaea- 
tionabie  whether  the  calls  for  distance  were 
correct,  or  whether  certain  lines  shonld  be 
so  projected  as  to  oonform  to  one  or  more 
other  calls  of  the  survey;  and  that,  if  the 
line  as  contended  for  by  one  party  was  cor- 
rect, there  would  be  an  excess  in  the  survey, 
whereas.  If  that  contended  for  by  the  otber 
was  .the  true  boundary,  there  would  be  none. 
The  issue  in  the  two  cases  being  practically 
the  same,  the  question  of  conflict  of  decision 
must  depend  npon  the  further  question 
whether  or  not  each  of  the  two  charges  em- 
bodies substantially  the  same  proposition  of 
law.  We  think  this  latter  question  must  be 
answered  in  the  affirmative.  A  careful  com- 
parison of  the  two  charges  satisfies  ua  that 
there  Is  no  substantial  reason  for  distin- 
guishing them,  and  that  they  mean  the  same 
thing.  In  the  one  the  Jury  are  told  not  to 
consider  the  excess  unless  It  enabled  or  as- 
sisted them  in  determining  the  true  location 
of  the  line.  In  the  other  they  are  instructed 
that  the  matter  of  the  excess  is  wholly  Im- 
material further  than  as  a  (drcnmstance  to 
aid  them,  if  it  does  so,  in  following  the  foot- 
steps of  the  surveyor,  etc.  Evidently  these 
instructions  annotmce  the  same  proposition 
of  law:  and  since  in  the  one  case  the  charge 
was  held  correct  and  in  the  other  erroneous, 
there  is  a  conflict  in  the  two  decisions.  We 
have  held  that.  In  order  to  give  this  conrt 
jurisdiction  of  a  reversed  and  remanded  case 
on  the  ground  of  a  conflict  of  decisions,  thee* 
must  tie  a  well-deflned  conflict  (Bassett  t. 
Sherrod,  90  Tex.  32,  86  S.  W.  400),  and  we 
think  the  same  rule  shonld  apply  to  the  con- 
struction of  the  statute  which  requbres  a 
court  of  civil  appeals  to  certify  a  question 
npon  which  its  opinion  confllcta  with  tbat 
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of  another  comrt  of  cItII  appeals.  Bnt  It 
appears  from  what  we  have  already  said 
that  the  opinions  In  the  case  out  of  which 
this  controTersy  arose  and  that  In  the  case 
decided  by  the  court  of  civil  appeals  for  the 
First  district  are  not  merely  Inharmxmious, 
hot  are  sharply  in  conflict.  But  it  is  urged 
that  the  conflict  has  been  settled  by  the  su- 
preme court  In  the  case  of  Scott  t.  Pettl- 
grew,  supra.  In  the  case  of  Sullivan  v.  In- 
surance Co.,  89  Tex.  6C6,  36  S.  W.  73,  it  was 
held  that  the  supreme  court  was  without  Ju- 
risdiction to  grant  a  writ  of  error  In  a  re- 
manded case  upon  the  ground  that  the  deci- 
sion of  the  court  of  civil  appeals  had  over- 
ruled the  decision  of  another  court  of  civil 
appeals,  where  the  decision  of  such  other 
court  had  Itself  been  overruled  by  a  anbse- 
quent  decision  of  the  supreme  court  The 
purpose  of  the  law  which  gives  Jurisdiction 
to  the  supreme  court  in  case  the  decision 
of  one  court  of  civil  appeals  overrules  an- 
other was  to  settle  the  conflict,  and  there- 
fore it  was  held  that  the  statute  did  not 
apply  when  the  supreme  court  had  already 
overruled  the  first  decision,  and  had  settled 
the  questioo.  Here  we  have  a  different 
case.  The  decision  in  Scott  v.  Pettigrew,  su- 
pra, relied  upon  as  settling  the  conflict,  was 
rendered  long  before  that  in  Branch  v.  Si- 
mons, which  Is  claimed  to  be,  and  which 
seems  to  be.  In  conflict  with  it;  and  we  do 
not  think  It  would  do  to  say  that  a  decision 
of  this  court  had  settled  a  conflict  which 
arose  after  it  was  rendered.  It  Is  not  to  be 
presumed  that  a  court  of  civil  appeals  will 
lightly  disregard  a  ruling  of  this  court;  and 
where  there  Is  a  subsequent  decision  of  two 
courts  of  civil  appeals,  the  one  apparently  in 
conflict  with  such  ruling  and  the  other  con- 
forming to  It,  It  ought  to  be  presumed  either 
that  the  opinion  In  which  such  ruling  is  an- 
nounced was  capable  of  two  constructions, 
or  that  some  subsequent  decision  of  the 
conrt  which  rendered  it  had  thrown  donbt 
upon  its  correctness.  We  are  therefore  of 
opinion  that  the  same  reason  exists  for  set- 
tling a  conflict  In  snch  a  case  as  would  exist 
in  a  case  where  the  supreme  court  had  never 
ruled  upon  the  point  Besides,  it  is  difflcult 
to  reconcile  the  decision  In  Ayers  v.  Harris, 
snpra,  with  that  of  the  same  conrt  in  Scott 
V.  Pettigrew.  At  all  events,  as  It  seems  to 
OS,  they  so  involve  the  question  as  to  leave 
the  courts  in  doubt  as  to  the  proper  rule. 

It  i>  contended  in  a  written  argument  on 
behalf  of  the  defendant  Yoacham  that  we 
are  without  power  to  grant  a  writ  of  man- 
damus in  this  case.  The  constitution,  as 
amended  in  1801,  provides  that  "the  legisla- 
ture may  confer  ordinal  Jurisdiction  on  the 
supreme  court  to  issue  writs  of  quo  warranto 
and  mandamus  in  such  cases  as  may  be  spec- 
ifled.  except  as  against  the  governw  of  the 


state."  Article  8,  |  8.  In  pursuance  of  this 
provision,  article  946  of  the  Revised  Statutes 
prescribes  that  "the  supreme  court,  or  any 
Justice  thereof,  shall  have  power  to  Issue 
writs  of  habeas  corpus  as  may  be  inrescrlbed 
by  law;  and  the  said  conrt,  or  the  Justices 
thereof,  may  issue  writs  of  mandamus,  pro- 
cedendo, certiorari  and  all  writs  necessary  to 
enforce  the  Jurisdiction  of  said  court;  and 
in  term  time  ae  vacation,  may  issue  writs  of 
quo  warranto  or  mandamus  against  any 
district  Judge  or  officer  of  the  state  govern- 
ment except  the  governor  of  the  state."  It 
is  true,  as  contended,  that  the  legislature  has 
not  conferred  power  upon  us  to  grant  a  writ 
of  error  In  the  original  case,— It  being  a 
"boundary  case."  We  so  held  when  a  writ 
of  error  to  the  court  of  civil  appeals  was 
applied  for  to  this  court,  and  was  dismissed 
by  us  for  want  of  Jurisdiction.  But  the  act 
of  May  8,  1899,  does  confer  upon  us  Jurisdic- 
tion to  determine  a  question  properly  certi- 
fled  under  that  act,  and  malces  it  the  duty 
of  the  court  of  civil  appeals  to  certify  the 
question,  provided  there  be  a  conflict  be- 
tween its  decisions  and  that  of  another  court 
of  civil  appeals.  If  the  court  of  civil  ap- 
peals decline  to  certify,  then  the  only  metbod 
by  which  we  can  enforce  the  Jurisdiction  of 
this  court  to  decide  the  point  is  to  compel 
the  performance  of  that  duty  by  the  writ 
of  mandamxis.  Being  a  writ  necessary  to 
enforce  our  Jurisdiction,  we  have  the  power 
to  grant  It 

It  is  also  urged  In  argument  on  behalf  of 
defendant  Yoacham  that  the  petition  for  the 
writ  of  mandamus  comes  too  late.  But 
there  Is  no  statute  which  prescribes  In  ex- 
press terms  any  limitation  as  to  the  time  In 
which  a  writ  In  such  case  may  be  sued  out 
However,  we  are  of  opinion  that  of  necessity 
there  must  be  some  limitation  as  to  the  time 
in  which  the  writ  should  issue.  It  should  be 
sued  out  In  a  reasonable  time,  and  also  be- 
fore the  mandate  from  the  court  of  civil  ap- 
peals has  issued,  or  while  It  is  within  the 
power  of  that  court  to  recall  the  mandate  in 
case  it  has  been  sent  down.  We  are  not 
prepared  to  hold  that  the  writ  In  this  case 
was  not  applied  for  In  a  reasonable  time; 
and  if,  tar  any  reason,  the  court  of  civil 
appeals  has  lost  control  of  the  mandate,  the 
fact  Is  not  alleged  In  the  answer. 

Our  conclusion  is  that  the  writ  as  prayed 
for  should  be  awarded.  But  the  respond- 
ents have  expressed  a  willingness  to  certify 
the  question  In  case  we  shoold  hold  that  it 
la  their  duty  to  do  so.  The  leomed  court 
has  merely  reached  a  different  conclusion 
from  that  reached  by  us  npon  a  difllcult 
question,  and  we  do  not  think  they  should  be 
taxed  with  any  part  of  the  costs  of  the  snlt. 

Mandamus  awarded,  defendant  Toachaa 
to  pay  the  costs  of  the  anlt 
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(Co«irt  of  Crimliuil  Appeals  of  Texas.    Feb.  S, 

1802.) 

MANSLADOHTER  —  INSULTING     CONDUCT    TO- 
WARDS   DAUOHTER-CONSPIRACY— HTVI- 
DBNCB— INSTRUCTION  S. 

1.  Where  It  is  sought  to  reduce  homicide  to 
manElaughter  because  of  iusulting  conduct  of 
deceased  towards  defendant's  daughter,  the 
charge  should  state  that  mere  lapse  of  time 
between  the  formation  of  the  design  to  kill 
and  the  killing,  which  was  on  the  first  meet- 
ing with  deceased  of  defendant  after  being 
told  of  the  insulting  conduct,  does  not,  of  it- 
self, show  defendant  was  not  actuated  by  pas- 
sion rendering  him  Incapable  of  reflection  at 
the  time  of  the  killing. 

2.  Where  N.  states  that  she  intends  to  kill 
M.,  and  in  pursuance  of  that  intent  secures  the 
aid  of  H.,  the  declarations  of  N.  prior  to  the 
conspiracy  are  admissible  against  H.  to  illus- 
trate the  intent,  and  show  the  purpose,  object, 
and  motive,  of  the  conspiracy,  and  the  animus 
actuating  the  parties  in  the  commission  of  the 
crime. 

3.  In  case  of  conspiracy,  it  is  not  necessary 
to  prove  an  absolute  expressed  consent  of  the 
conspirators,  and  the  intent  of  each  in  getting 
up  the  conspiracy,  bnt  by  the  circumstances  it 
may  be  shown  that  the  conspirators  adopted 
the  animus,  intent,  and  purpose  of  the  chief 
conspirator,  as  made  manifest  by  her  declara- 
tions prior  to  the  conspiracy. 

4.  A  charge  is  on  the  weight  of  evidence 
where  it  states  the  acts  and  declarations  of  N. 
wore  admitted  ou  the  idea  that  she  was  a  con- 
spirator with  defendant,  and  that  admission 
of  the  evidence  means  only  that  sufficient  evi- 
dence of  the  conspiracy  was  offered  to  permit 
the  case  to  go  to  the  jury,  to  determine  from 
all  the  evidence  whether  there  was  such  con- 
spiracy. 

Appeal  from  district  court,  Fannin  county; 
Ben  H.  Denton,  Judge. 

R.  D.  Hudson  was  convicted  of  murder, 
and  appeals.    Reversed. 

Taylor  &  McGrady,  for  appellant  Robt. 
A.  John,  Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  first  degree,  and  his  punish- 
ment assessed  at  confinement  in  the  peniten- 
tiary for  life. 

The  following  are  substantially  the  facts 
adduced  upon  the  trial:  Deceased  and  his 
wife,  Nannie  Martin,  and  four  children,  lived 
on  a  farm  south  of  Honey  Grove,  In  Fannin 
county.  Deceased's  wife  for  two  or  three 
years  prior  to  the  homicide  had  complained 
bitterly  to  divers  and  sundry  parties  of  crud 
conduct  towards  her  on  the  part  of  deceas- 
ed, and  in  many  Instances  coupled  with  said 
complaints  was  the  hope  that  deceased  would 
die;  that  be  ought  to  be  killed;  that  she 
would  kill  him,  and  tried  to  hire  parties  to 
kill  him,  and  tried  to  get  parties  to  buy  3S- 
callber  cartridges  for  her.  Oruel  conduct  to- 
wards the  wife  on  the  part  of  deceased  was 
also  testified  to  by  his  children.  The  state 
controverted  the  accusations  of  crudty  by 
showing  the  general  reputation  of  deceased 
as  being  a  quiet  and  Inoffensive  citizen. 
Among  other  accusations  made  by  the  wife 
of  deceased  was  that  he  had  cursed  her. 


The  state  controverts  this  by  showing, 
through  various  witnesses,  that  deceased  did 
not  use  profane  language.  Some  three  or 
four  weeks  prior  to  the  homicide  defendant, 
the  father  of  Nannie  Martin  (deceased's 
wife),  at  the  Instance  of  deceased,  was  in- 
vited and  brought  to  his  home  to  live.  De- 
fendant testified  that  upon  reaching  their 
home  deceased  told  him  of  the  misconduct 
of  his  wife,  and  appellant  proceeded  to  watch 
her,  and  found  that  her  conduct  was  entirely 
blameless.  About  2  o'clock  on  the  evening 
of  the  homicide  deceased  and  his  oldest  son 
went  to  Honey  Grove  in  a  wagon,  and  re- 
turned about  8  o'clock  in  the  evening,  de- 
ceased bringing  dresses  for  his  twin  daugb- 
ters.  While  deceased  was  at  Honey  Grove, 
Mrs.  Carter  was  washing  clothes  at  the 
house  of  deceased,  and  she  testified  that  Mrs. 
Martin  approached  witness,  and  told  her  tliat 
she  and  her  father  were  going  to  take  a  nap, 
intimating  that  she  did  not  desire  to  be 
disturbed;  and  they  remained  in  the  house 
for  some  time  alone.  When  deceased  return- 
ed from  Honey  Grove,  he  came  from  the  lot; 
went  Into  his  bedroom  (the  house  consisting 
of  three  rooms),  and  lay  dovro  on  a  cot. 
Appellant  testified  that  he  went  out  of  the 
room  he  was  in,  through  the  kitchen,  and 
approached  the  cot  where  deceased  was  ly- 
ing, through  the  door  from  the  kitchen,  and 
shot  deceased  in  the  head.  He  then  went 
out  Into  the  yard  a  few  moments,  and,  think- 
ing perhaps  deceased  was  not  dead,  return- 
ed, secured  another  pistol,  and  shot  deceas- 
ed again  In  the  head.  Defendant  then  re- 
turned to  the  yard,  where  deceased's  wife 
and  children  were,  and  was  seen  there  by 
parties  passing  a  short  while  after  the  homi- 
cide. He  then  left,  and  some  time  thereaft- 
er  was  arrested.  Upon  being  warned,  he 
stated  he  killed  deceased  becatise  he  had 
imposed  upon  his  wife,  mistreated  her  In 
various  ways,  accused  her  of  infidelity,  ete.; 
that  this  was  the  sole  cause  of  the  killing; 
that  other  than  that  he  had  nothing  against 
deceased;  that  after  deceased  left  for  Hon- 
ey Grove  deceased's  wife  proceeded  to  tell 
appellant  of  the  ill  treatment  by  deceased  of 
tier;  that  the  statement  so  narrated  so  en- 
raged appellant  that  he  thai  and  there  re- 
solved to  kill  deceased  for  said  slander  and 
mistreatment  of  his  wife;  that  this  resolu- 
tion was  not  communicated  to  the  wife  of 
deceased.  The  state  proved  that  blood  was 
fo\md  on  the  lamp  chimney,  on  the  wall  of 
the  room  where  deceased  was  kUIed,  and  al- 
so that  blood  was  upon  the  dress  the  wife 
was  wearing,  which  was  stored  away  In  an 
outhouse.  The  dress  was  Identified  by  sev- 
eral witnesses  as  being  the  one  that  the  wife 
wore  the  evening  of  the  homicide.  It  is 
also  in  evidence  that  the  wife  manifested  no 
grief,  showed  no  anxiety  or  regret,  over  the 
death  of  her  husband,  nor  did  her  children 
manifest  any.  She  remained  ont  of  the 
house  nearly  all  the  night  In  the  yard, 
niere  are  other  circomstancee  In  the  record 


Tex.) 


HUDSON  T.  STATE. 


669 


golns  to  show  fhe  complicity  and  consoit  of 
the  -wife  to  the  killing,  but  we  do  not  deem 
It  necessary  to  detail  them  In  order  to  prop- 
erly discoss  the  questions  raised. 

Appellant  objects  to  the  action  of  the  court 
refusing  his  special  charge  No.  8,  as  follows: 
"If  you  believe  from  the  evidence  that  de- 
fendant killed  deceased  on  account  of  hav- 
ing been  told  and  Informed  of  Insulting  con- 
duct and  words  by  deceased  towards  and  con- 
cerning defendant's  daughter,  and  that  audi 
killing  took  iriace  upon  the  first  meeting  of 
defendant  with  deceased  after  defendant 
was  Informed  of  such  insulting  words  and 
conduct  then  yon  are  Instructed  that,  in  con- 
sidering the  question  of  manslaughter,  the 
time  which  may  have  Intervened  betwem 
the  time  when  defendant  received  such  In- 
formation and  the  time  he  killed  deceased 
would  not  be  a  material  consideration,  nor 
in  such  case  would  It  be  material  that  de- 
fendant during  such  Intervening  time  may 
have  prepared  to  take  the  life  of  deceased, 
if  he  did  so  prepare."  We  do  not  think  the 
court  erred  In  refusing  this  charge.  How- 
ever, In  Ylew  of  another  trial,  we  think  the 
court  should  charge  the  jury  the  law  as  laid 
down  In  the  Eanes  Case,  10  Tex.  App.  42L 
There  we  held,  under  the  statute  authorizing 
the  defense  of  insulting  conduct  toward  a  fe- 
male relative,  that  four  Issues  of  fact  are 
presented:  First,  the  occurrence  of  insult- 
ing words  or  conduct  on  the  part  of  deceased 
towards  the  female  relative  of  accused;  sec- 
ond, whether  that  was  the  real  provocation 
which  Induced  the  killing;  third,  whether 
the  killing  took  place  Immediately  on  the 
happening  of  the  Insult,  or  as  soon  thereaft- 
er as  the  accused,  having  been  apprised 
thereof,  met  with  deceased;  and,  fourth, 
whether  accused  when  he  killed  deceased 
was  affected  by  such  a  degree  of  anger,  rage, 
resentment,  or  terror  as  would  commonly. 
In  a  i>aflon  of  ordinary  temper,  render  the 
mind  incapable  of  cool  reflection.  And  we 
take  it  that  the  court  should  have  ftuther 
charged  the  jury  that  the  mere  lapse  of  time 
between  the  formation  of  the  design  to  kill 
and  the  killing  would  not  of  itself  show  that 
appellant  was  not  actuated  by  such  passion 
as  rendered  his  mind  incapable  of  cool  re- 
flection at  the  time  of  the  killing.  While 
the  trial  judge  substantially  gave  the  aboye- 
quoted  charge  in  the  main  charge,  still,  in 
view  of  the  fact  that  the  evidence  presents 
manslaughter  upon  sudden  passion,  under 
another  clause  of  the  manslaughter  statute, 
and  in  view  of  the  further  fact  that  the  trial 
court  charged  upon  said  phase,  we  think 
the  distinction  between  the  two  grades  of 
homicide  should  have  been  clearly  and  ex- 
plicitly defined.  And  in  this  connection  the 
charge  should  explicitly  state  whether  de- 
ceased had  offered  the  insults  to  appellant's 
daughter,  or  whether  he  had  slandered  her 
or  not,  would  be  immaterial,  if  the  jury  be- 
lieved from  the  evidence  that  appellant 
thought  deceased  bad  slandered  his  daugh* 


ter;  in  other  words,  the  statements  of  ap- 
pellant's daughter  to  him  would  be  a  predi- 
cate to  reduce  the  killing  from  murder  to 
manslaughter,  whether  his  daughter's  state- 
ments were  true  or  false,  if  believing  them 
be  acted  upon  said  statements.  For  a  full 
discussion  of  the  law  relative  to  this  mattor, 
see  Jones  v.  State,  33  Tex.  Cr.  R.  492,  26  S. 
W.  1082,  47  Am.  St  Rep.  46;  Messer  v.  Same, 
63  a.  W.  643,  2  Tex.  Ct  Rep.  904. 

Appellant  also  insists  that  the  court  erred 
in  charging  on  the  law  of  conspiracy.  We 
,ha.ve  detailed  substantially  the  evidence  ad- 
duced. However,  viewing  the  whole  record, 
and  considering  all  the  circumstances  ad- 
duced, those  stated  above  as  well  as  others, 
we  are  of  opinion  that  It  was  proper  to 
charge  on  the  law  of  conspiracy. 

By  bills  of  exception  appellant  complains 
that  the  court  erred  In  admitting  in  evidence 
various  acts  and  declarations  of  Nannie  Mar- 
tin made  long  before  the  homicide,  and  In 
the  absence  of  the  defendant.  Appellant 
cites  us  to  C!ox  v.  State,  8  Tex.  App.  256, 
34  Am.  Rep.  746,  in  which  the  court  used 
the  following  language:  "If  two  or  more 
act  together,  with  unlawful  intent  in  the 
perpetration  of  a  crime,  they  are  co-consplra- 
tors  and  principal  offenders  by  reason  of 
their  common  design  and  co-operation,  and, 
whether  they  be  tried  and  Indicted  Jointly 
or  separately,  the  antecedent  acts  or  declara- 
tions of  each,  pending  and  in  pursuance  of 
the  common  design,  and  tending  to  throw 
light  upon  its  execution  or  upon  the  motive 
or  Intent  of  Its  perpetrators,  are  competent 
evidence  against  each  and  all  of  them."  A 
casual  reading  of  this  opinion  appears  to 
sustain  appellant's  contention  that  only  acts 
and  declarations  made  during  the  pendency 
and  In  pursuance  of  the  common  design  can 
be  proved,  as  indicated  in  the  above  excerpt 
However,  we  believe  that  a  careful  perusal 
of  the  opinion  will  show  that  the  converse 
of  appellant's  contention  is  the  rule  laid 
down.  The  court  quote  the  following  lan- 
guage of  Mr.  Greenleaf  with  approval:  "The 
same  principles  apply  to  the  acts  and  dec- 
larations of  one  of  a  party  of  conspirators 
In  regard  to  the  common  design  as  affecting 
his  fellows.  Here  a  foundation  must  first 
be  laid  by  proot  suflSicient,  in  the  opinion 
of  the  Judge,  to  establish  prima  facie  the 
fact  of  conspiracy  between  the  parties,  or 
proper  to  be  laid  before  the  Jury  as  tending 
to  establish  such  fact  The  connection  of  . 
the  Individuals  in  the  unlawful  enterprise 
being  thus  shown,  every  act  and  declaration 
of  each  member  of  the  confederacy  In  pur- 
suance of  the  original  concerted  plan  and 
with  reference  to  the  common  object  is,  In 
contemplation  of  law,  the  act  and  declaration 
of  them  all,  and  is  therefore  original  evi- 
dence against  each  of  them.  It  makes  no 
difference  at  what  time  any  one  entered  Into 
the  conspiracy.  Every  one  who  does  enter 
into  a  common  purpose  or  design  Is  generally 
deemed  in  law  a  party  to  every  act  whldK^ 
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haa  before  been  done  by  ttie  others,  and  to 
every  act  whicb  may  ofterwarda  be  done  by 
any  of  the  otbera,  In  furtherance  of  such 
common  design.  Sometime*,  for  the  sake 
of  convenieDce,  the  acts  and  declarations  of 
one  are  admitted  in  evidence  before  sufficient 
proof  iB  given  of  the  conspiracy,  the  prose- 
cutor undertaking  to  furnish  such  proof  In  a 
subsequent  stage  of  the  cause.  Bnt  this 
rests  in  the  discretion  of  the  Judge,  and  is 
not  permitted  except  nnder  particular  and 
urgent  circumstances,  lest  the  Jury  should 
be  misled  to  infer  the  fact  itself  of  the  con- 
spiracy from  the  dedaratlona  of  strangers." 
1  OreenL  Bv.  f  111.  And  the  court  also 
quote  from  the  case  of  People  v.  Brotherton, 
47  Gel.  888,  as  follows:  "Where  two  are 
Jointly  indicted,  the  prosecution  may  on  the 
trial  prove  the  declarations  and  acts  of  one 
done  In  the  absence  of  the  other,  before  prov- 
ing the  conspiracy  between  the  defendants, 
provided  proof  of  such  conspiracy  is  after- 
wards made."  In  Stevens  v.  State,  59  S.  W. 
548,  we  say:  "We  think  tbe  testimony  es- 
tablished the  fact  that  appellant  was  a  co- 
conspirator in  tbe  triple  murder  of  the 
Humphreys,  and,  being  such,  whether  he  en- 
tered at  the  beginning  of  the  conspiracy  or 
subsequently,  the  acts  and  declarations  of 
Joe  Witkerson  would  be  admissible  as  Il- 
lustrating the  common  design,  purpose,  and 
intent  with  whicb  they  all  acted,  and  would 
be  whether  the  acts  or  declarations  of  Joe 
Wllkerson  were  made  before  or  after  the 
formation  of  the  conspiracy."  We  there- 
fore hold  that  the  eonrt  did  not  err  In  admit- 
ting the  acts  and  declarations,  threats,  ani- 
mus, and  conduct  of  Mrs.  Nannie  Martin 
towards  the  deceased,  although  said  acts, 
threats,  and  conduct  covered  a  period  of  two 
or  three  years,  since  they  tend  to  illustrate 
and  make  manifest  the  common  design,  pur- 
pose, and  Intent  that  actuated  appellant  at 
the  time  of  the  commission  of  the  offense. 
We  take  It  to  be  deaiiy  In  consonance  with 
law  as  wen  as  reason  that,  If  a  party  threat- 
ens to  take  the  life  and  forms  the  design 
to  take  the  life  of  another,  and  subsequent 
to  said  formed  design  secures  the  services 
of  a  co-consplrator,  such  subsequent  procure- 
ment of  the  services  would  not  render  Inad- 
missible the  acts,  threats,  and  formed  design 
of  the  party  so  securing  said  services. 

The  sixteenth  ground  of  tbe  motion  for 
new  trial  insists  that  the  court  erred  In  giv- 
ing the  following  charge:  "The  conrt  has 
admitted  evidence  before  yon  of  the  acts 
and  declarations  of  Mrs.  Nannie  Martin,  up- 
on the  Idea  and  theory  that  she  was  a  co- 
conspirator with  the  defendant;  but  my  ac- 
tion in  admitting  this  evidence  means  only 
that  sufficient  evidence  of  the  conspiracy 
was  offered  to  permit  the  testimony  to  go  to 
you,  for  yon  to  determine  from  all  the  evi- 
dence whether  or  not  there  was  in  fact  such 
conspiracy.  If  two  or  more  persons  enter 
into  an  agreement  to  kill  any  reasonable 
(reatore  or  being  within  this  state,  this,  in 


law,  constitutes  a  conspiracy  to  commit  th« 
crime  of  murder,  and  an  parties  to  such 
agreement  are  conspiraton.  In  order  to  cod- 
stitute  a  conspiracy,  there  most  be  a  posl- 
tlve  agreement  to  commit  the  crime;  that 
Is,  to  do  the  act  of  killing.  It  Is  not  neces- 
sary for  the  state  to  prove  that  the  parties 
actually  met  together  and  made  the  agree- 
ment to  kill.  It  Is  sufficient  if  the  evidence 
shows  that  they  perf(»ined  different  parts 
or  acts,  all  contributing  to  the  accomplish- 
ment of  the  common  design,  and  liie  agree- 
ment to  commit  the  crime  may  be  proved  by 
circumstantial  evidenoeL  The  fact  of  con- 
spiracy cannot  be  proved  by  the  dedarations 
of  any  of  the  conspirators, — ^that  Is,  except 
as  to  the  one  making  the  declarattons;  but 
when  tbe  fact  of  conspiracy  to  commit  a 
crime  has  been  established  by  competent 
and  satisfactory  evidence,  the  dedarations 
and  acts  of  any  one  of  Uie  co-conspirators 
are  admissible  in  evidence  against  any  of 
the  parties  to  the  agreement  for  the  purpose 
of  establishing  the  commission  of  the  crime. 
But,  to  be  admissible  for  such  purpose,  such 
acts  must  have  been  done  and  sncb,  declara- 
tions made  during  the  pendency  of  the  con- 
spiracy, and  in  tiie  furtherance  of  the  ac- 
complishment of  the  common  purpose;  that 
Is,  such  acts  must  have  been  performed  and 
declarations  made  after  the  agreement  to 
commit  the  crime  was  entered  Into,  and  be- 
fore the  crime  was  committed."  It  will  be 
seen  that  the  latter  portion  of  the  charge, 
on  the  law  of  conspiracy,  limits  the  acts  and 
declarations  of  a  co-consplrator  to  those  acts 
and  declarations  made  during  the  pendency 
of  the  conspiracy,  and  that  said  acts  and 
declarations  must  be  made  after  the  agree- 
ment to  commit  the  crime  was  entered  Into. 
This  Is  not  correct,  since  we  have  held  that 
the  acts  and  declarations  of  a  co-consplrator 
may  be  admitted,  not  as  the  court  states,  for 
the  purpose  of  proving  the  conspiracy  against 
another  party  other  thab  the  one  making 
them,  but  that  such  acts  and  declarations 
may  be  admitted  to  illustrate  and  make 
manifest  the  Intention  with  which  the  par- 
ties subsequently  acted  In  carrying  out  the 
conspiracy.  In  other  words,  where  A.  states 
he  intends  to  kill  B.,  and  In  punuance  of 
that  Intent  he  secures  tbe  aid  of  C,  A.'s 
previous  declarations  may  be  admitted  to  il- 
lustrate tbe  intent,  and  to  show  tbe  purpose, 
object,  and  motive,  of  the  conspiracy,  and 
tbe  animus  actuating  the  parties  In  the  com- 
mission of  the  crime.  We  take  it  that  It  is 
not  necessary  for  the  state  to  prove  an  ab- 
solute expressed  consent  of  consplratora,  and 
tbe  Intent  that  actuated  each  of  the  coor 
spirators  in  getting  up  the  conspiracy;  but 
the  state  may  rely  upon  the  circumstances 
surrounding  the  matter  to  show  that  the  con- 
spirators, by  implication  at  least,  adopted 
the  animus  and  Intent  and  purpose  of  the 
chief  conspirator,  as  made  manifest  by  his 
declarations  prior  to  the  formation  of  the 
conspiracy.    Qearly,  acts  and  declaratiooa  of 
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consplraton  ornde  dming  and  In  punsuance 
of  the  conspiracy  are  admissible.  Then,  U 
the  acts  and  declaratJons  of  a  conspirator 
us  admissible  unda  these  circumstajQces, 
we  take  It  that  it  foUows,  by  logical  se- 
qnence,  that  the  acta  and  declarations  made 
prior  to  the  formation  of  the  conspiracy 
make  manifest  the  purpose  of  the  same,  and 
are  admissible  in  the  trial.  So,  it  will  ap- 
pear that  appellant  could  not  complain  of 
the  latter  clause  of  the  charge,  since  it  re- 
stricted the  evidence  introduced  upon  the 
trial  hereof  in  a  maimer  favorable  to  ap- 
pellant's interests;  but  -we  take  it  that  be 
hu  Just  cause  to  complain  of  the  first  clause 
in  the  charge.  The  court  there  tells  the  Jury 
that  be  admitted  the  acts  and  declarations 
«t  Mrs.  Nannie  Martin  upon  the  Idea  and 
rale  that  she  was  a  conspiratw  with  the 
defendant,  and  then  states  that  his  action 
in  admittiug  this  evidence  means  only  that 
Boffident  evidence  of  the  conspiracy  was  of- 
fered to  permit  the  testimony  to  go  to  the 
Jury,  for  them  to  determine  from  all  the 
evidence  whether  or  not  there  was  In  fact 
inch  conspiracy.  We  take  it  that  this 
charge  is  clearly  a  charge  upon  the  weight 
of  the  evidence,  and  is  a  direct  statement 
by  the  court  to  the  Jury  that  the  court  in 
Its  opinion  thought  sufficient  evidence  of 
the  conspiracy  was  offered  to  permit  the 
teitlmony  to  go  before  the  Jury.  The  court 
shoDid  have  charged  the  Jury,  instead  of  this, 
that  the  Jury  should  not  consider  the  acts 
and  declarations  of  Nannie  Martin  for  any 
pnrpoee  whatsoever,  unless  they  should  flrst 
decide  from  the  evidence  beyond  a  reason- 
able donbt  that  appellant  conspired  with 
Xannie  Martin  to  kill  deceased,  and,  if  they 
should  find  that  said  conspiracy  was  so  farm- 
ed, then  the  acts  and  declarations  of  Nannie 
Martin  could  then  be  considered  by  the  Jury 
In  passing  upon  the  animus  and  intent  and 
pnrpoee  of  the  appellant  in  committing  the 
crime,  if  he  did  commit  it,  and  for  no  other 
purpose.  The  rule  in  reference  to  charges 
npoa  the  weight  of  the  evidence  Is  sufficient- 
ly declared  in  Stuckey  ▼.  State,  7  Tex.  App. 
174. 

We  do  not  deem  It  necessary  to  discuss  the 
other  asslgnmoits  of  error;  but,  for  the  ep- 
ran  discussed,  the  Judgment  Is  reversed,  and 
the  cause   remanded. 


ALLEN  T.  8TATB. 

(Court  of  Oriminal  Appeals  of  Texas.    Jan.  22, 

1902.) 

HOMICIDB  —  INSTRUCTION  —  SBLP-DBJFENSB  — 
PROTECTION  OF  DWIBLUNO— ABSTRACT  IN- 
WRUCTION8— PEACE  OFFICERS— POWER  TO 
ARRBST    WITHOUT     WARRANT— THREAT    TO 

TAKB  Lira. 

1.  On  prosecntion  for  murder,  accused  claim- 
ed that  the  shot  which  killed  deceased  was 
Ated  bj  accused  through  the  walls  of  his  own 
dwdling  to  frighten  away  persons  who  were 
itfiog  to  enter  the  dwelling  for  the  purpose, 
li«  believed,  »t  injuring  accused,  and  had  shot 


through  the  walls.     Tli«  court  diarged  that 

any  person  can  defend  himself  from  unlawful 
attack  reasonably  threatening  Injury  to  his 
person,  and  may  use  all  necessary  force,  and 
that  homicide  is  justifiable  wheu  conunitted  in 
defense  of  one's  person.  Held,  that  the  charge, 
though  a  correct  definition  of  accused's  rights, 
was  insuffleient,  because  failing  to  instruct 
Ei>ecifically'  that  If  accused  was  assaulted  by 
persons  shootiug  into  the  houae|.  and,  acting 
on  api>earances,  he  fired  to  save  his  life  or  his 
person  from  serious  harm,  he  was  not  guilty. 

2.  Under  Code  Cr.  Proc.  arts.  107-112,  em- 
powering peace  offlcan  to  prevent  threatened 
injuries,  by  the  means  to  which  the  person 
about  to  be  Injured  might  resort,  and  provid- 
ing that  if,  witnin  the  hearing  of  a  magistrate, 
one  person  shall  threaten  to  take  the  life  of 
another  be  shall  issue  a  warrant  for  the  arrest 
of  the  person  making  the  threat,  a  city  mar- 
shal has  no  right  to  arrest  without  warrant 
a  person  threatening  to  take  the  life  of  an- 
other. 

3.  In  a  prosecution  for  murder,  where  de- 
ceased was  killed  by  a  shot  which  accused  fired 
through  the  walls  of  his  dwelling  to  frighten 
intruders  whom  he  believed  were  attempting 
to  enter  his  dwelling  for  the  purpose  of  injuring 
him,  and  accused  testified  that  he  did  not  know 
who  the  intruders  were  and  there  was  no  con- 
tradictory evidence,  a  charge  that  if  accused 
knew  that  the  parties  were  peace  officers,  etc., 
was  erroneous,  because  without  foundation  in 
the  evidence. 

4.  A  person  in  preventing  an  Injury  to  his 
person  may  use  whatever  force  is  necessary, 
without  first  resorting  to  all  other  means  with- 
in his  power,  as  required  b^  Fen.  Code,  art. 
677,  referring  to  the  protection  of  property. 

6.  In  a  prosecution  for  murder,  where  it  ap- 
peared that  deceased  was  killed  while  he  and 
others  were  attempting  to  eater  defendant's 
dwelling  against  his  will,  a  charge  that  de- 
fendant was  justified  in  killing  deceased  if  he 
had  reasonable  ground  to  believe  that  deceased 
was  attempting  to  enter  his  dwelling,  or  had 
so  attempted,  and  would  renew  such  attempt, 
was  properly  refused,  since  the  killing  might, 
even  under  these  circumstances,  have  been  the 
result  of  sudden   rage,  resentment,  or  terror. 

6.  If  deceased  and  the  other  parties '  were 
making  an  unlawful  assault  on  defendant's 
dwelling  for  the  purpose  of  Injuring  defendant, 
and  he  shot  deceased,  believing  it  necessary  to 
protect  himself  from  serious  injury,  he  was 
justified. 

Appeal  from  district  court.  Walker  county; 
J.  M.  Smitber,  Judge. 

Granderson  Allen  was  convicted  of  mur- 
der,  and  appeals.    Reversed. 

John  0.  Williams,  for  appellant  Bobt 
A.  John,  Asst.  Atty.  Gen.,  for  the  Stat& 

BROOKS,  J.  Appellant  was  convicted  of 
morder  in  the  flrst  degree,  and  his  punish- 
ment assessed  at  confinement  in  the  peniten- 
tiary for  life. 

The  following  Is,  in  substance,  the  evl- 
doice  adduced  upon  the  trial:  Rountree, 
city  marshal  of  Huntsville,  testified:  De- 
ceased, Cates,  was  deputy  marshal.  On  the 
evening  deceased  was  killed  witness,  with 
John  Josey,  was  driving  in  a  buggy,  and, 
going  around  the  depot  met  defendant  driv- 
ing a  pair  of  large  mules  to  a  wagon.  "Our 
horse  bad  to  run  off  In  a  dltcb  to  keep  de- 
fendant from  running  into  our  buggy." 
Witness  hallooed  to  him,  and  be  looked  back 
and   grinned,   and  went  on  to  tbe  oottos 
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wharf.  Witness  drove  back  tbere,  Jumped 
out,  struck  defendant  two  or  three  times 
with  a  loaded  whip,  broke  the  whip  oxer  de- 
fendant, then  drew  a  pistol,  and  struck  him 
over  the  head  once  or  twice.  Defendant  got 
behind  a  bale  of  cotton.  Witness  then  struck 
him  two  or  three  times,  and  left  Later  In 
the  evening  a  negro  told  witness  defendant 
said  he  was  going  to  burn  witness'  house 
thnt  night,  and  shoot  witness  and  his  wife 
as  they  ran  out  Witness  paid  no  atten- 
tion to  It  at  the  time,  and  thought  nothing 
more  about  it  until  Keeland  came  to  witness' 
bouse,  and  told  him  if  defendant  had  made 
such  threats  witness  had  better  look  out,  as 
he  was  a  very  dangerous  negro.  Witness 
then  thought  it  best  to  make  an  investigation 
of  the  matter,  and  started  to  see  deceased, 
and  on  the  way  Session  Joined  him.  "Stew- 
art was  with  Keeland,  and  offered  to  show 
us  where  defendant  lived."  Witness  went  to 
defendant's  for  the  purpose  of  investigating 
the  threats,  and,  If  he  found  them  to  be  true, 
to  arrest  defendant,  and  turn  him  over  the 
next  morning  to  the  sheriff.  If  defendant 
had  denied  the  statements,  that  would  have 
settled  it  In  looking  for  defendant  they 
went  to  the  wrong  house,  and  some  one  pass- 
ed and  told  witness  where  defendant  was. 
When  we  got  to  the  house,  deceased,  who 
knocked  on  the  door,  called  defendant  to 
come  out  saying  he  wanted  to  talk  with 
him.  He  did  not  knock  unusually  loud.  The 
door  was  fastened  by  a  chain  run  through  it, 
and  the  chain  was  locked.  The  chain  rat- 
tled pretty  loud.  When  deceased  called  no 
one  answered.  "We  then  went  around  to 
the  south  window,  and  deceased  knocked  on 
the  window,  and  called  to  defendant  again 
to  come  out,  that  he  wanted  to  talk  with 
him."  Deceased  then  stepped  back,  stand- 
ing Just  west  of  the  window.  Another  wit- 
ness testified  that  he  saw  tbe  curtain  of  the 
window  move,  and  Just  at  that  Instant  a 
gun  was  discharged  In  the  house.  The  load 
came  through  the  wall,  and  struck  deceased. 
Witness  further  states  be  heard  another  shot 
fired,  but  does  not  know  where  It  was  fired 
from,  and  beard  some  one  strike  a  match  In- 
side the  house,  and  after  this  all.  the  parties 
left  the  premises.  He  returned,  and  found 
deceased  lying  near  the  house.  He  was  tak- 
en away,  and  subsequently  died.  The  shot 
that  struck  deceased  was  the  first  shot  fired. 
It  was  a  bright  moonlight  night  the  sky 
was  clear,  and  tbe  moon  was  nearly  full. 
Witness  and  parties  with  him  went  to  tbe 
bouse  between  9  and  10  o'clock  at  night.  It 
is  shown  by  another  witness  that  defendant 
had  made  serious  threats  against  the  life 
of  deceased.  However,  this  was  denied  by 
defendant  The  sheriff  testified  that  after 
proper  warning  defendant  confessed  he  shot 
deceased,  but  did  not  Intend  to  do  so;  that 
he  Just  fired  his  gun  to  scare  them  away.  De- 
fendant testified  substantially  as  did  Roan- 
tree,  the  marshal,  with  reference  to  their 
meeting,  except  he  denies  having  laughed  at 


the  marshal's  buggy  going  Into  the  ditch. 
He  states  that  during  the  time  tbe  marshal 
was  beating  blm  defendant  was  trying  to 
get  away  from  him;  that  he  lived  with  Nan- 
cy McOulre,  where  deceased  was  shot;  had 
lived  with  her  nearly  three  years;  that  he 
ate  supper,  and,  being  tired,  laid  down  and 
went  to  sleep.  "The  next  thing  I  knew  I 
was  awakened  by  some  one  at  the  door, 
banging  at  It  There  seemed  like  there  were 
several.  One  says,  'Kick  the  damn  door  In, 
and  I  will  blow  his  brains  out  when  he  runs 
out'  Another  one  says,  'No;  do  not  break 
the  door  In.'  I  conld  hear  these  men  then 
walk  off  the  gallery,  and  come  around  to  the 
Bide  door  on  the  south.  They  tried  to  break 
that  door  In,  but  It  waa  nailed  up.  I  reach- 
ed and  got  my  gun.  They  then  came  to  tbe 
south  window,  and  I  could  see  the  sbadow 
of  three  men  on  the  green  window  shad& 
The  moon  was  bright,  and  their  shadows 
were  very  plain.  I  conld  have  shot  either 
one  of  them.  I  did  not  know  who  tbey  were. 
They  prized  the  window  up.  It  would  raise 
about  two  Inches,  and  tbere  was  a  large  nail 
driven  above  It  Tbey  put  a  stick  under  It 
and  prized  it  up,  and  broke  tbe  nail.  I  then 
fired  through  the  wall.  I  did  not  shoot  to 
hit  any  of  them.  I  wanted  to  scare  them 
away  tmtll  I  could  get  out  and  run.  When  I 
fired  they  ran  off.  I  could  hear  them  run. 
I  then  Jumped  out  the  back  window,  and  ran 
off.  I  went  out  to  my  father's,  about  two 
miles  from  town,  and  did  not  know  I  had 
shot  any  one  till  tbe  sheriff  arrested  me. 
I  never  made  a  threat  again  deceased  in 
my  life,  or  Ronntree  or  bis  wife,  nor  that  I 
would  bum  bis  house.  When  I  heard  the 
voice  of  men  at  my  door  at  that  time  in  the 
night  I  thought  they  had  come  perhaps  to 
take  me  out  and  whip  me.  I  knew  they  had 
been  whipping  negroes  of  late  pretty  badly. 
When  a  negro  In  any  way  offended  a  white 
man  In  this  community  be  surely  got  a 
whipping  for  It  usually  after  night  This 
has  been  common.  I  did  not  want  to  be 
whipped,  and  thought  I  would  shoot  and 
scare  them  off  for  a  few  minutes,  then  Jnmp 
out,  and  run  off.  There  were  three  shots 
fired.  Some  one  shot  through  my  door,  tben 
I  shot,  and  after  they  ran  off  a  little  way 
some  of  them  shot  back.  I  did  not  know 
who  any  of  tbe  parties  were  when  I  shot" 
Tbere  are  some  other  facts  detailed  by  wit- 
nesses going  to  show  that  defendant,  and 
three  other  parties  with  whom  he  was  Jotnt- 
ly  Indicted,  a  short  while  prior  to  the  homi- 
cide shot  off  their  guns  and  acted  in  a 
boisterous  manner,  swearing  vengeance  up- 
on the  white  people. 

Appellant  In  bis  second  bill  of  exceptions 
complains  of  tbe  following  portion  of  the 
court's  charge:  "Every  person  Is  permitted 
by  law  to  defend  himself  against  any  unlaw- 
ful attack,  reasonably  threatening  Injury  to 
bis  person,  and  is  Justified  in  using  all  the 
necessary  and  reasonable  force  to  defend 
himself,  but  no  more  than  tbe  drcumstancea 
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reasonably  Indicate  to  be  necessary.  Homi- 
cide Is  Justified  by  law  wben  committed  In 
defense  of  one's  person  against  any  nnlaw- 
ful  and  violent  attack,  made  In  sncb  a  man- 
ner as  to  produce  a  reasonable  expectation  or 
fear  of  deatb  or  some  serious  bodily  injury." 
•Appellant  contends  this  charge  is  not  ap- 
plicable to  the  facta  proven.  We  are  of  opin- 
ion the  foregoing  charge  Is  correct.  In  so  far 
as  it  defines  appellant's  rights;  but  It  Is  not 
sufficient  with  reference  to  the  defensive  Is- 
sues made  by  the  evidence  In  the  ca8&  In 
addition  to  the  above,  the  jury  should  have 
been  told  that  if  appellant  was  assaulted  by 
the  parties  shooting  into  the  house,  and  his 
life  was  thereby  endangered,  and,  acting  on 
appearances,  he  fired  to  save  bis  life  or  bis 
person  from  serious  bodily  Injury,  he  would 
not  be  guilty  of  any  offense  against  the  laws 
of  this  state.  In  firing  appellant  would  have 
the  right  to  act  upon  the  appearances  as  they 
suggest  themselves  to  his  mind,  viewed  from 
bis  standpoint  alone,  and  taking  into  consid- 
eration the  circumstances  surrounding  him 
at  the  time  of  firing  the  gun. 

The  fourth  bill  of  exceptions  complains 
of  the  following  portion  of  the  court's 
charge:  "Yon  are  Instructed  that  the  law 
provides  tbat  It  is  the  duty  of  every  peace 
officer,  when  be  may  be  Informed  In  any 
manner  tbat  a  threat  has  been  made  by  any 
person  to  do  some  Injury  to  the  person  or 
property  of  another,  to  prevent  the  threat- 
ened Injury  If  within  his  power,  and.  In  or- 
der to  do  tbls,  he  may  call  in  aid  any  num- 
ber of  citizens  in  Ills  connty;  and  If  you 
sball  believe  from  the  evidence  in  this  case, 
beyond  a  reasonable  doubt,  that  deceased,  as 
deputy  marshal,  and  T.  H.  Rountree,  as  mar- 
shal, of  tbe  city  of  Huntsvllle,  bad  been  In- 
formed tliat  defendant,  Oranderson  Allen, 
had  serlonsly  threatened  to  take  the  lives  of 
T.  H.  Rountree  and  his  wife,  and  to  burn 
tbelr  bouse,  then  the  deceased  and  said 
Itountree,  as  peace  officers,  bad  a  right  to 
go  to  the  bouse  where  be  and  Rountree  bad 
been  informed  said  Allen  could  or  might  be 
found  to  investigate  the  truth  or  falsity  of 
said  Information,  as  to  sncb  threats,  and,  If 
foand  to  be  true,  to  prevent  tbe  threatened 
Injury,  If  within  their  power,  to  the  extent 
of  arresting  said  Allen  to  prevent  the  ac- 
compUsbment  of  said  threats,  and  to  sum- 
mons other  persons  to  their  aid;  and  if  tbe 
defendant  Granderson  Allen  knew  tbat  de- 
ceased and  Rountree  and  other  parties  with 
tbenr  were  peace  officers,  and  a  posse  sum- 
OKHied  to  their  aid,  and  were  there  for  a 
lawful  pnrpoee,  and  tbat  said  parties  were 
doing  no  violence  or  attempting  to  do  any 
violence  to  defendant's  person,  or  attempt- 
log  to  effect  any  tmlawful  or  violent  en- 
trance Into  said  bouse,  and  that  said  de- 
fendant sbot  and  killed  deceased,  then  said 
dtfendant  wonid  be  guilty  of  murder.  If  yon 
should  believe  from  tbe  evidence  beyond  a 
reasonable  doubt  the  existence  of  malice 
upon  the  part  of  said  defendant,  or  of  man- 
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slaughter,  as  yon  may  find  the  existence  of 
sudden  i>asslon  aroused  by  adequate  cause 
upon  tbe  part  of  said  defendant"  This 
charge  Is  not  tbe  law.  It  seems  to  have  been 
predicated  on  a  construction  of  article  107 
et  seq.,  Code  Or.  Proc.  Article  107  reads: 
"It  Is  tbe  duty  of  every  magistrate  when  he 
may  have  beard.  In  any  manner,  that  a 
threat  has  been  made  by  one  person  to  do 
some  Injury  to  the  person  or  property  of  an- 
other, immediately  to  give  notice  to  some 
peace  officer,  In  order  that  such  peace  officer 
may  use  lawful  means  to  prevent  the  Inju- 
ry." Article  108:  "Whenever,  in  the  pres- 
ence or  within  the  observation  of  a  magis- 
trate, an  attempt  Is  made  by  one  person  to 
inflict  an  injury  upon  the  person  or  property 
of  another,  it  is  bis  duty  to  use  all  lawful 
means  to  prevent  tbe  Injury.  This  may  be 
done  either  by  verbal  order  to  a  peace  offi- 
cer to  Interfere  and  prevent  the  Injury,  or 
by  the  issuance  of  an  order  of  arrest  against 
tbe  offender,  or  by  arresting  the  offender; 
for  which  purpose  he  may  call  upon  all  per- 
sons present  to  assist  In  making  the  arrest." 
Article  108:  "If,  within  tbe  hearing  of  a 
magistrate,  one  person  shall  threaten  to  take 
tbe  life  of  another,  be  shall  Issue  a  warrant 
for  the  arrest  of  the  person  making  the 
threat,  or  In  case  of  emergency,  he  may  him- 
self immediately  arrest  such  person."  Arti- 
cle 111:  "It  is  the  duty  of  every  peace  offi- 
cer when  be  may  have  been  Informed  In  any 
manner  that  a  threat  has  been  made  by  one 
person  to  do  some  Injury  to  tbe  person  or 
property  of  another,  to  prevent  the  threat- 
ened Injury,  if  wltibln  his  power,  and  In 
order  to  do  this  he  may  call  in  aid  any  num- 
ber of  citizens  In  bis  county.  He  may  take 
such  measures  as  the  person  about  to  be  In- 
jured might  for  the  prevention  of  tbe  of- 
fense." Article  112:  "Whenever  in  tbe 
presence  of  a  peace  (^cer,  or  within  his 
view,  one  person  Is  about  to  commit  an  of- 
fense against  the  person  or  property  of  an- 
other it  is  bis  duty  to  prevent  It,  and  for 
this  purpose  he  may  summon  any  number 
of  citizens  of  his  county  to  his  aid.  He  must 
use  the  amount  of  force  necessary  to  prevent 
the  commission  of  the  offense,  and  no  great- 
er." 

The  city  marshal  of  a  city  is  a  peace  offi- 
cer, and  nnder  the  latter  clauses,  as  the 
court  indicates  In  bis  charge,  could  prevent 
Injury  to  the  person  or  property  of  another. 
Article  109  anthorlzes  the  magistrate.  In  case 
of  emergency,  to  arrest  a  person  making  a 
threat  to  take  tbe  life  of  another,  if  such 
threat  is  made  In  the  hearing  of  tbe  magis- 
trate; but  a  peace  officer  Is  not  a  magistrate, 
and,  under  the  provisions  of  article  111,  he 
can  only  take  such  measures  for  the  preven- 
tion of  the  execution  of  a  threat  against  tbe 
person  of  another  as  the  person  about  to  be 
Injured  might  take  for  the  prevention  of  the 
offense  himself.  This  statute  clearly  does 
not  authorize  a  peace  officer  to  seek  out  a 
citizen  whom  be  has  understood  has  made 
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tbreat  against  Us  Uf«  or  some  one  else's  life, 
and  arrest  liim.  The  statute  mereiy  con- 
tempiates  tlie  prevention  of  a  crime  tben 
being  attempted,  and  does  not  contemplate 
an  arrest  without  warrant,  or  when  he  con> 
templates  at  some  future  time  comsummatlng 
the  serious  threat  to  take  life.  Article  962, 
Pen.  Code,  makes  it  a  penal  offense  to 
threaten  to  take  the  life  of  a  human  being, 
or  to  inilict  upon  any  human  being  any  seri- 
ous bodily  injury,  and  the  punishment  there- 
for shall  not  be  less  than  |100  nor  more  than 
$2,000,  and  In  addition  be  may  be  impris- 
oned in  the  county  jail  not  exceeding  one 
year.  If  the  city  marshal  had  been  told,  as 
be  testified,  that  defendant  had  made  seri- 
ous threats  against  the  life  of  himself  and 
his  wife,  he  could  have  had  an  affidavit  filed 
against  defendant,  and  upon  the  filing  of  the 
same  the  magistrate  could  have  Issued  a 
warrant  for  the  arrest  of  defendant  on  said 
cbarge.  Without  such  warrant,  the  marshal 
would  have  no  more  right  to  go  to  the  house 
of  defendant  and  Intrude  upon  his  premises 
than  any  other  citizen.  For  a  full  discus- 
sion of  the  rights  of  a  peace  officer  to  arrest 
without  warrant,  see  Montgomery  v.  State, 
(G  S.  W.  537,  3  Tex.  Ot  Rep.  497.  In  that 
case  we  held  that  if  a  felony  is  committed 
In  the  presence  of  a  peace  officer,  or  an  of- 
fense against  the  public  peace,  he  may  ar- 
rest without  warrant  Article  342,  Pen. 
Code,  authorizes  a  peace  officer  to  arrest 
without  warrant  a  party  for  carrying  a  pis- 
tol, where  such  fact  is  known  of  his  own 
knowledge,  or  upon  Information  of  some 
credible  person.  But  these  three  are  the 
only  instances  we  are  aware  of  that  the 
Code  authorizes  the  arrest  of  a  person  wlUi- 
out  warrant  It  follows,  therefore,  that  the 
court  should  not  have  submitted  the  ques- 
tion as  to  whether  Ronntree  was  marshal 
and  peace  officer  to  the  jury,  since  he  bad 
no  more  rights  in  the  premises  than  any 
other  citisen. 

Appellant  also  excepts  to  the  charge  be- 
cause it  tells  the  Jury  If  defendant  knew 
that  deceased  and  Rountree  and  the  other 
parties  with  him  were  peace  officers,  and 
were  there  for  the  lawful  purpose,  etc. 
There  is  no  testimony  showing  that  defend- 
ant knew  for  what  puritose  they  were  there, 
nor  Is  there  any  testimony  showing  that  he 
knew  who  the  parties  were.  He  testified 
that  he  did  not  There  la  no  testimony  on 
this  question  except  his.  Hence  this  portion 
of  the  charge  is  erroneous. 

The  fifth  bill  of  exceptions  complains  ot 
the  following  portion  of  the  cbarge:  "But  if 
you  shall  believe  tltat  deceased  and  Rountree 
had  gone  to  the  house  where  defendant 
Granderson  Allen,  was  staying,  not  for  the 
purpose  of  investigating  sudi  threats  report- 
ed to  have  been  made  by  said  defendant, 
and  preventing,  by  lawful  means,  the  car- 
rying out  of  such  threats,  but  for  the  pur- 
pose of  doing  unlawful  violence  to  said  Al- 
len, and  bad  made  an  unlawful  and  violeat 


attack  on  said  boose,  then  defendant  had 
tbe  right  to  defend  himself  from  such  an 
unlawful  and  violent  attack,  either  npon 
himself  <x  in  preventing  or  interrupting  audi 
unlawful  intrusion  upon  such  premises,  but 
would  be  required  to  resort  to  all  other 
means  within  his  power  to  prevent  such  un- 
lawful violence  upon  his  person,  or  unlawful 
Intrusion  on  said  premises,  except  to  re- 
treat; and  if  defendant,  Oranderson  Allen, 
In  shooting  and  kllUng  deceased,  resorted 
to  all  the  means  within  his  power,  or  from 
all  the  facts  and  circumstances  surroonding 
him  at  the  time,  and  viewed  from  his  stand- 
point at  the  time,  reasonably  appeared  to 
him  was  within  his  power,  to  protect  him- 
self from  such  unlawful  violence,  or  prevent- 
ing or  interrupting  such  unlawful  intmsion 
upon  such  premises  before  shooting  deceas- 
ed, and  that  defendant  in  shooting  deceased 
used  no  more  force  than  was  necessary,  or 
from  all  tbe  facts  and  circumstances  sur- 
rounding him  at  the  time,  and  viewed  from 
his  standpoint  at  the  time,  reasonably  ap- 
peared to  him  was  necessary,  to  protect  him- 
self from  such  unlawful  violence,  reasonably 
apprehended  by  blm,  or  to  prevent  or  to  in- 
terrupt such  unlawful  intrusion  upon  such 
premises,  then  defendant  Oranderson  Allen, 
would  be  Justified,  and  you  will  acquit  him. 
and  also  in  such  case  you  will  acquit  tbe 
other  defendants.  And  in  this  connection 
you  are  instructed  that  even  if  yon  should 
believe  that  deceased  and  Rountree  went  to 
the  bouse  in  question  for  a  lawful  purpose, 
concerning  which  you  tiave  hereinbefore  been 
instructed,  but  that  defendant  did  not  know 
ot  such  lawful  purpose  on  their  part  and 
that  tbe  acts  and  conduct  of  deceased  and 
Rountree  wwe  sueb  as  to  create  In  tbe  mind 
of  defendant  a  reasonable  apprehension  that 
deceased  and  Roimtree  were  there  to  make 
an  unlawful  and  violent  attadc  on  blm,  or 
were  nuUdng  an  unlawful  intrusion  on  said 
premises,  then  defendant  had  tbe  right  to 
d0f«id  agaimt  such  atHjuirent  intrusion  to 
do  violence  to  him,  or  such  apparoit  intru- 
sion on  said  premises,  tbe  same  as  if  tbe 
same  was  real,  and  in  considering  these  mat- 
ters you  will  consider  same  from  the  stand- 
point of  defendant  and  from  no  other  stand- 
point" It  follows  from  what  has  been  said 
with  reference  to  the  preceding  bill  of  ex- 
ceptions that  this  charge  is  also  erroneous. 
If  appellant  was  defending  his  person  from 
unlawful  assault,  be  had  the  right  to  use 
whatever  force  was  necessary,  as  indicated 
above,  viewed  from  his  standpoint  that 
might  be  necessary  to  protect  his  life  or  per- 
son from  serious  bodily  injury.  Artide  G77. 
Pen.  Code,  contemplates  tbat,  if  be  is  trying 
to  protect  his  property,  then  he  must  resort 
to  all  other  means  to  do  so  before  slaying 
the  party  injuring  or  Intruding  open  his 
property.  This  distinction  is  clearly  made  In 
the  statute  and  laid  down  by  the  autiiortties 
construing  it 
Apfiellanfs   fourth   rtqnsted   wpoOal   In- 
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stniction  iB  as  follows:  "If  you  shall  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  defendant,  either  by  himself  or  acting 
with  the  other  defendants,  killed  deceased, 
Hill  Gates;  but  if  you  further  believe  that, 
at  the  time  of  said  killing,  deceased,  or 
others  acting  -with  him,  was  attempting  to 
enter  the  house  where  defendant  resided, 
without  the  consent  of  defendant;  or  that 
Jnst  before  the  killing  he,  or  others  acting 
with  him,  had  so  attempted  to  enter  said 
house,  or  that  defendant  had  reasonable 
grounds  to  bdieve  that  deceased,  or  others 
acting  with  him,  had  so  attempted,  or  was 
so  attempting,  to  enter  said  house,  and  would 
renew  saW  attempt,— then  defendant  would 
he  justified  In  killing  deceased,  and  you  will 
acquit  him;  unless  you  shall  further  believe 
that  In  so  doing  defendant  used  more  force 
than  was  necessary,  or  than  might  reason- 
ably appear  to  them  necessary,  to  prevent 
5oid  entrance;  and,  In  determining  wheth- 
er more  force  was  used  than  was  necessary, 
3°oa  should  view  said  act  or  acts  from  the 
standpoint  at  defendant  alone;  but  in  no 
event,  if  you  so  believe,  could  you  find  de- 
fendant guUty  of  a  higher  grade  of  offense 
than  manslaughter."  We  do  not  think  the 
fonrt  erred  in  falling  to  give  this  charge. 
If  appellant  shot  disceased  upon  sudden  Im- 
imlse  aroused  from  an  adequate  cause,  which 
cause  had  produced  sudden  rage,  resent- 
ment, or  terror  in  his  mind,  thereby  render- 
ing the  same  Incapable  of  cool  reflection,  and 
this  last  condition  existed  at  the  time  of  the 
•hooting,  then  appellant  would  be  guilty  of 
manslaughter.  If  appellant  shot  deceased 
while  deceased  and  other  parties  were  mak- 
ing unlawful  assaults  upon  his  house,  try- 
ing to  break  into  the  same  for  the  purpose 
of  inflicting  death  or  serious  bodily  injury 
upon  defendant,  and  be  thought  It  necessary, 
viewing  the  surronndings  from  his  stand- 
point, to  shoot  to  protect  himself  from  se- 
rious bodily  injury  at  the  hands  of  the  de- 
ceased and  the  other  parties,  and,  so  be- 
lieving, he  shot  and  killed  deceased,  then, 
under  the  law,  he  would  not  be  guilty  of 
nny  offense.  As  Indicated  In  the  charge  of 
the  court,  If  appellant  shot  merely  to  scare 
the  parties  away,  and  with  no  thought  or  ex- 
l-ectation  of  Injuring  either  one  of  them,  he 
would  not  be  guilty  of  any  ofFense. 

We  do  not  deem  It  necessary  to  review 
appollant's  other  assignments. 

The  Jndgmeat  is  reversed,  and  the  cause 
remanded. 


HALUBURTON  et  al.  v.  MARTIN,  Judges 

(Court  of  Civil  Appeals  of  Texas.    Feb.  8, 

1902.) 

MAKDAMtTS-CONSOLIDATINQ  CAUSES— VACA- 
TION OF  ORDER. 
Under  Rev.  St.  art.  1454,  authorizing  the 
rnni't  in  its  discretion  to  consolidate  pending 
on-^ps.  where  suits  involvinp  the  title  to  realty, 
anil  depeadiog  on  the  identity  of  the  original 


grantee,  are  pending  against  numerous  defend- 
ants, neitiier  of  the  causes  are  ready  for  trial, 
all  parties  to  each  of  the  suits  are  proper  par- 
ties to  both,  though  the  number  of  parties  in 
one  are  more  than  in  the  other;  and  the  con- 
flicting interests  may  be  determined  in  a  sinela 
suit, — mandamus  will  not  lie  to  vacate  an  or- 
der consolidating  them. 

Original  application  for  mandamus  by  S. 
P.  Halliburton  and  others  against  J.  D. 
Martin,  Judge  of  the  Twenty-Eighth  Judicial 
district,  to  comp^  the  vacation  of  an  order 
consolidating  certain  causes.    Denied. 

Crawford  &  Llx>Bcomb,  for  complainants. 
Watts,  Chester  &  Ellison  and  F.  C.  Proctor, 
for  respondent. 

GARRETT,  0.  J.  S.  P.  Halliburton  and 
others  have  applied  to  this  court  for  a  writ 
of  mandamus  to  the  Honorable  J.  D.  Martin, 
Judge  of  the  district  court  of  Jefferson  coun- 
ty for  the  Plfty-Kighth  Judicial  district, 
showing:  That  the  complainants  are  the 
owners  of  an  undivided  interest  of  about 
3,000  acres  in  the  Pelham  Humphries  league 
at  land  situated  in  .Tefferson  county,  and 
that  W.  P.  H.  McFadden,  V.  Weiss,  W.  W. 
Kyle,  Dan  Lewis,  and  the  J.  M.  Guf^  Pe- 
troleum Company  are  in  possession  of  the 
said  league  of  laud,  enjoying  the  fruits  and 
benefits  thereof.  That  said  land  Is  oU-bear- 
ing  land,  and  that  the  said  McFadden  and 
others,  above  named,  denying  the  rights  of 
the  complainants,  and  excludlDg  tbem  from 
said  land,  are  drilling  wells,  and  extracting 
the  oil  therefrom.  That  heretofore,  on  June 
14,  1901,  the  said  McFadden,  Weiss,  Kyle, 
Lewis,  and  J.  M.  Guffy  Company  brought 
a  suit  In  the  district  court  of  Jefferson  county 
(No.  2,008)  against  the  complainants  and  oth- 
ers, to  the  number  of  about  six,  for  said 
land.  That  oa  July  24,  1901,  the  complain- 
ants filed  their  answer  in  said  suit,  and  a 
plea  In  reconvention  against  the  plaintiffs 
for  the  recovery  of  their  interest  therein, 
niat  the  questions  In  said  cause  are  simple, 
and  only  relate  to  the  family  history  of  Pel- 
ham  Humphries,  the  grantee  of  the  league, 
the  forgery  of  two  deeds,  and  possession  by 
McFadden  as  affecting  limitation;  and  that 
preparation  for  a  trial  of  said  cause  is  so 
far  advanced  that  it  is  reasonably  probaliie 
that  It  will  be  ready  for  trial  on  March  1, 
1902,  at  which  time  it  wiU  be  subject  to  call 
as  a  nonjory  case  on  the  docket  of  said  court. 
That  the  value  of  the  land  is  more  than 
$1,000,000.  and  that  complainants  arc  oustnl 
of  their  rightful  posscssic»i  theivof  by  tlie 
said  McFadden,  Weiss,  Kyle,  I^wis,  and  J. 
M.  Quffy  Company,  and  are  poor,  and  would 
not  be  able  under  any  circumstances  to  give 
the  bond  necessary  to  obtain  a  sequestration 
thereof;  and  that  tlie  said  parties  In  pos- 
session have  not,  within  the  knowledge  of 
complainants,  the  moans  from  which  the 
complainants  could  be  compensnted  for  the 
probable  waste  and  damage  that  will  be 
done  by  them  to  said  laud.  That  there  are 
also  pending  In  said  court  and 
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trict  court  of  Angelina  county  and  the  Unit- 
ed States  circuit  court  for  tbe  Eastern  dis- 
trict of  Texas  otber  suits  Inrcdvlng  the 
same  land,  to  which  the  complainants  and  a 
great  number  of  other  persons  are  parties. 
That  among  said  suits  la  the  suit  No.  2,817, 
Thomas  Anderson  against  A.  F.  Lucas  et 
al.,  In  the  district  court  of  JefTerson  county, 
InTolving  a  claim  of  1,600  acres  undivided 
Interest  therein.  That  there  are  about  200 
defendants  in  said  suit,  only  a  small  num- 
ber of  whom  have  been  served  with  process; 
and  of  those  served  only  a  small  number  had 
answered.  That  a  great  variety  of  issues 
were  involyed  in  said  suit.  That  probably 
not  more  than  10  of  the  200  defendants 
were  In  possession  of  any  portion  of  the 
Humphries  league,  and  that  tbe  plalntUCs 
were  out  of  possession.  That  the  other  de- 
fendants were  asserting  some  claim'  consti- 
tuting an  equitable  cloud  upon  the  title;  and 
that  none  of  tbe  parties  except  said  McFad- 
den,  Weiss,  Kyle,  Lewis,  and  J.  M.  Gufty 
Company,  and  probably  four  or  five  vendees 
of  McFadden,  who  purchased  while  cause 
No.  2,006  was  pending,  are  necessary  par- 
ties to  a  suit  for  the  possession  of  said  land. 
That  in  said  cause  2,817  tbe  plalntift  claims 
as  one  of  tbe  heirs  of  William  Humphries, 
and  is  seeking  to  set  aside  the  deed  of  a  guard- 
ian ad  litem  to  said  McFadden,  and  con- 
tending that  William  Himiphries  was  iden- 
tical with  the  original  grantee  of  tbe  league, 
and  claims  an  undivided  1,500  acres  thereof 
as  his  heir.  That  tbe  defendant  McFadden 
urges  as  defenses  In  said  cause  that  the  deed 
was  regular,  and  has  since  been  ratified. 
Since  the  institution  of  said  cause  2,817  T. 
E.  Buford  had  Intervened  therein,  setting 
up  that  he  has  bought  the  interest  of  the 
plaintiff.  That  Charles  J.  Chaison  and  the 
American  Oil  &  Reining  Company,  also  de- 
fendants In  said  suit,  claim  a  specific  parcel 
of  475  acres  of  tbe  league  under  a  deed  from 
McFadden,  and  assert  title  by  limitations 
under  a  possession  differing  in  character 
from  that  asserted  by  McFadden  to  tbe  en- 
tire league.  That  some  of  tbe  defendants 
claim  to  derive  their  title  through  a  Pelham 
Humphries  of  Georgia,  others  through  a  Pel- 
ham  Humphries  of  Tennessee,  and  the 
claims  of  others  of  said  defendants  depend 
upon  supposed  Irregularities  in  tbe  chain  of 
transfers  from  William  Humphries  down  to 
W.  P.  H.  McFadden;  and  that  these  con- 
tentions became  Innumerable,  some  of  them 
probably  depending  on  questions  of  the  for- 
gery of  certain  instruments  In  such  chain  of 
transfers.  That  some  of  the  defendants 
claim  title  to  parcels  as  small  as  one  acre 
by  purchase  from  McFadden,  and  others  of 
an  undivided  interest,  and  would  have  inter- 
minable equities  to  adjust  with  their  ven- 
dors. That  a  great  many  of  the  defendants 
who  Icnow  of  no  claim'  they  have  to  the 
land,  and  have  none,  on  account  of  Its  great 
value  will  refuse  to  disclaim  as  long  as 
there  remains  any  uncertainty  about  their 


rights.  That  It  is  very  nearly  Impracticable 
to  try  said  cause  No.  2,817.  That  the  enor- 
mous expense  and  trouble  will  render  the 
taking  of  depositions  Impracticable.  That 
on  account  of  tbe  great  number  of  Issues  in- 
volved no  trial  judge  can  probably  submit 
them  correctly  to  a  Jury,  and  that  complaln- 
aats  believe  that  said  cause  will  not  be  final- 
ly disposed  of  during  their  lives.  That  here- 
tofore, to  wit,  on  December  12,  1901,  aft» 
having  sought  to  dismiss  the  cause  No.  2,- 
006,  and  having  been  refused  permission  to 
do  so  because  of  complainants'  plea  in  re- 
convention and  their  objections  to  the  dis- 
missal, the  said  McFadden  and  the  other 
plaintiffs  In  the  said  cause  No.  2,806  filed  a 
motion  in  said  district  court  to  consolidate 
said  cause  with  tbe  said  cause  No.  2,817. 
That  complainants  resisted  said  motion  be- 
fore the  court,  but  that  on  December  15, 
1001,  the  court  made  an  order  consolidating 
said  causes.  That  the  complainants  except- 
ed to  said  order,  and  afterwards  filed  a  mo- 
tion to  have  the  court  reconsider  its  action, 
setting  out  In  said  motion  all  the  facts  here- 
in set  out,  and  having  the  same  sworn  to  by 
the  complainant  Halliburton,  and  urged  said 
motion  before  the  court,  bnt  the  court,  after 
having  taken  tbe  motion  under  advisement 
until  December  81, 1001,  overruled  tbe  same, 
and  refused  to  make  am  order  that  upon  ei- 
ther of  the  said  causes  being  ready  for  trial 
it  should  not  be  delayed  by  tbe  otber,  to 
which  actlc«  of  the  court  tbe  complainants 
excepted.  Complainants  say  that  the  action 
of  the  court  in  consolidating  said  causes  was 
beyond  the  discretionary  power  of  the  court; 
that  the  same  was.  In  effect,  a  denial  to 
complainants  of  a  prompt  trial  of  their 
cause,  which  was  practically  ready  for  trial, 
but  is  by  said  order  obliterated  from  the 
docket,  and  complainants  are  denied  tbe 
right  to  be  heard  upon  their  plea  In  recon- 
vention; that  there  exists  no  reason  why  the 
said  Judge  should  not  proceed  with  the  trial 
of  said  cause  No.  2,906;  and  that  tbe  effect 
of  delay  is  to  work  an  Inexcusable  hardship 
upon  complainants  to  the  advantage  of  said 
McFadden  and  others. 

Tbe  district  Judge  has  filed  an  answer  to 
the  complaint.  In  which  be  shows  that  the 
docket  of  the  court  Is  crowded  with  cases, 
and  that  there  are  more  than  300  cases  on 
the  nonjury  docket;  that  to  the  disposition 
of  tbe  docket  made  in  accordance  with  the 
rules  of  tbe  court  tbe  nonjury  cases  cannot 
be  reached  until  the  first  Monday  In  March 
next,  the  first  day  of  the  next  tom.  He 
shows:  That  tbe  cause  No.  2,817,  Thomas 
Anderson  et  al.  against  A.  F.  Lucas  et  al.. 
was  filed  Hay  14,  1901,  and  Is  an  action  of 
trespass  to  try  title  for  an  undivided  one- 
third  Interest  in  said  Pelham  Humphries' 
league  against  numerous  defendants,  among 
whom  were  tbe  said  complainants  S.  P.  Hal- 
liburton and  others,  and  tbe  said  W.  P.  H. 
McFadden  and  others,  who  are  the  plain- 
tiffs In  tbe  cause  No.  2,006;  that  a  part  of 
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the  defendants  in  No.  2,817  claim  the  en- 
tire lea^e,  and  a  part  of  them,  to  wit,  the 
defendants  In  cause  No.  2,906,  S.  P.  HalU- 
burton  and  others,  claim  only  an  -undivided 
part  thereof.  That  on  August  27,  1901,  the 
complainants  filed  their  answer  and  cross 
bill  In  No.  2,817  against  the  plaintiffs  and 
their  codefendants,  pleading  specially  their 
title  to  an  undlylded  hiterest  in  said  league 
of  land  through  Pelham  Humphries,  the  orig- 
inal grantee,  and  prayed  for  partition  and 
the  appointment  of  a  receiver.  The  defend- 
ants McFadden,  Weiss,  Kyle,  and  the  J. 
M.  Guffy  Company  also  answered  In  said 
cause  No.  2,817,  and  pleaded  in  reconven- 
tion against  the  complainants  and  the  other 
parties  to  the  suit  a  claim  to  the  entire 
league  except  a  small  portion  thereof,  con- 
veyed by  them  to  other  defendants.  Tliat 
on  June  14,  1901,  the  said  W.  P.  H.  McFad- 
den and  others  filed  in  said  court  the  said 
suit  No.  2,90G  against  the  said  complainants 
and  others  as  an  action  of  trespass  to  try 
title  for  the  recovery  of  said  league;  and 
that  on  July  24,  1901,  the  complainants  filed 
their  answer  and  cross  bill  in  said  cause 
No.  2,906,  and  pleaded  their  title  specif- 
ically, and  raised  substantially,  as  between 
them  and  the  plaintiffs,  sU  the  Issues  that 
were  made  in  suit  No.  2,817.  That  there 
are  numerous  defendants  In  both  of  said 
suits,  but  that  It  is  now  Impossible  for  re- 
spondent to  determine  who  are  necessary 
parties.  It  la  shown  that  neither  of  said 
causes  has  ever  be«i  reached  or  called  for 
trial,  nor  has  any  objection  been  made  to 
the  disposition  In  passing  them  as  nonjury 
cases  to  the  first  Monday  in  March;  and  the 
respondent  avers  that  he  has  been  guilty 
of  no  delay  in  the  disposition  of  said  causes, 
nor  manifested  any  refusal  to  try  either  of 
them.  The  respondent  then  sets  out  the 
matter  of  the  filing  of  the  motion  for  the 
consolidation  of  the  causes,  and  says  that 
"after  hearing  fully  the  argument  of  coun- 
sel upon  the  motion,  and  after  considering 
the  Issues  Involved  In  the  two  suits,  your 
respondent.  In  the  exercise  of  what  he  deem- 
ed sound  Judicial  discretion,  concluded  that 
It  was  to  the  Interest  of  all  parties,  and  that 
It  would  sooner  settle  the  litigation  with 
referoice  to  this  league  of  land,  to  consoli- 
date, and  the  order  consolidating  the  two 
suits  was  accordingly  made";  that  a  motion 
for  reconsideration  was  made,  which,  afta 
mature  reflection,  the  respondent  overruled. 
Kespondent  took  Into  consideration  the  fact 
that  the  Issues  between  the  complainants 
and  the  plaintiffs  In  cause  No.  2,906  are  pre- 
cisely the  same  in  both  suits,  and  that,  so 
far  as  a  trial  is  concerned,  very  little  prepa- 
ration bad  as  yet  been  made  by  either  party 
to  the  snlt;  and  that,  in  order  to  settle  the 
title  to  the  land  in  controversy.  It  Is  neces- 
sary to  try  and  settle  the  Issues  Involved 
In  cttuse  No.  2,817.  Respondent  has  no  rea- 
son to  believe  that  any  obstruction  will  be 
thrown  In  the  way  of  a  speedy  trial  of  the 


consolidated  cause.  It  Is  further  shown  that 
on  December  31,  1901,  the  complainants  filed 
In  said  cause  No.  2,906  a  motion  to  modify 
the  order  of  consolidation,  among  other 
thhigs,  so  that  said  causes  may  be  tried  to- 
gether as  one  cause,  provided  that  all  could 
be  ready  for  trial  at  the  same  time,  and 
providing  that  a  continuance  of  one  of  said 
causes  shall  not  operate  as  a  continuance 
of  the  other,  and  also  that  the  depositions 
taken  In  one  cause  may  be  used  in  the  other; 
and  that  said  motion  has  not  been  disposed 
of,  and  la  still  pending.  Respondent  denies 
that  he  has  at  any  time  refused  to  proceed  to 
a  trial  of  said  cause  No.  2,906  agreeably  to 
the  principles  and  usages  of  law,  and  says 
that  he  does  not  intend  in  the  future  to  re- 
fuse to  proceed  to  a  trial  and  judgment  of 
said  cause  when  it  Is  reached  upon  the 
docket  Respondent  does  not  know  of  any 
reason  why  the  parties  cannot  make  their 
preparation  for  trial  long  before  either  of 
said  causes  can  be  reached  for  trial;  and 
says  that  If  It  should  be  made  to  appear 
to  his  satisfaction  In  the  future  preparation 
and  conduct  of  said  case  that  the  parties 
are  being  unduly  delayed,  or  put  to  unneces- 
sary trouble  and  expense,  by  reason  of  the 
consolidation,  be  would  promptly  make  such 
other  and  further  orders  In  the  matter  as 
would,  in  the  exercise  of  his  best  discretion, 
subserve  the  ends  of  justice.  And,  having 
fully  answered,  the  respondent  prays  that  the 
alternative  writ  of  mandamus  against  him 
be  vacated,  and  that  the  application  be  de- 
nied, and  that  the  respondent  be  discharged, 
with  his  costs. 

The  complainants  have  replied  to  the  an- 
swer of  the  respondent  and  reiterate  their 
complaint  that  they  have  been  denied  the 
right  to  proceed  with  the  trial  of  said  cause 
No.  2,906,  and  show  that  while  said  cause 
No.  2,817  may  have  originally  been  only  a 
suit  of  trespass  to  try  title,  yet  by  the 
amendments  filed  therein  its  character  has 
been  changed.  They  deny  that  the  answer 
shows  any  reason  why  the  judge  should  not 
proceed  with  the  trial  of  said  cause.  Other 
matters  are  set  out  in  the  supplemental 
complaint  but  they  are  not  deemed  mate- 
rial. 

The  power  of  this  court  to  Issue  the 
mandamus  sought  by  the  complainants  de- 
pends upon  the  question  of  whether  or  not 
the  judge  of  the  district  court  has  refused  to 
proceed  to  the  trial  of  cause  No.  2,906  agree- 
ably to  the  principles  and  usages  of  law. 
Rev.  St  art  1000.  It  has  no  power  to  con- 
trol by  the  writ  of  mandamus  the  discretion 
of  the  judge  in  matters  relating  to  the  trial 
of  causes,  or  to  direct  what  judgment  he 
shall  render.  Swing  v.  Cohen,  63  Tex.  482. 
It  can  compel  him  to  act  by  proceeding  to 
try  the  case  agreeably  to  the  principles  and 
usages  of  law,  but  cannot  control  his  dis- 
cretion. This  principle  is  well  settled,  and 
has  been  frequently  annoimced  by  our  su- 
preme court  aud  It  la  unnecessary  to  dte  au- 
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tboritiM  In  tapport  thereof.  An  analysis  of 
the  cases  -n-ould  only  serve  to  emphasize  tbe 
strictness  of  the  rule.  Nor  vrlh  the  Trrlt  of 
mandamus  issue  unless  the  right  has  been 
denied,  and  the  complainant  has  no  other 
legal  remedy.  Xelther  of  the  causes  the  con-  I 
soUdatlon  of  which  Is  complained  of  has  ev- 
er been  called  for  trial,  nor  In  fact  are 
ready  for  trial,  but  It  Is  contended  that  by 
the  order  of  consolidation  the  cause  No.  2,906 
is  stricken  from  the  docket,  and  merged  Into 
cause  No.  2,817,  and  It  may  be  said  that 
the  application  is  to  hare  the  cause  restored 
to  the  docket,  so  that  the  parties  may  pro- 
ceed with  their  preparation  for  trial.  This 
involves  a  review  of  the  order  of  the  court 
consolidating  cause  No.  2,906  with  cause  No. 
2,817.  The  respondent  answers  that  these 
causes  Involve  the  same  issues,  and  that  he 
ordered  their  consolidation  In  the  exercise 
ot  a  sound  discretion  vested  In  him  by  law; 
that  he  does  not  propose  to  delay  the  trial 
of  either  cause  for  the  other,  but  will  pro- 
ceed with  the  trial  of  No.  2,906  when  it  is 
ready:  and  that  there  is  now  pending  on  the 
docket  of  the  court,  undisposed  of,  a  motion 
made  by  the  complainants  to  so  modify  the  i 
order  of  consolidation.  In  view  of  the  pend- 
ency of  such  motion  and  the  answer  of  the 
Judge,  it  may  be  doubted,  on  that  accoimt 
alone,  whether  the  writ  should  Issue,  be- 
cause there  has  been  no  final  disposition  of 
the  motion  to  modify,  although,  as  counsel 
states,  the  judge  had  already  repeatedly  de- 
nied the  right  to  proceed  without  consolida- 
tion. If,  however,  tlie  action  of  the  judge 
Rhould  be  regarded  as  final,  the  writ  should 
not  issue  unless  this  court  can  say  that 
ihi're  has  been  a  clear  abuse  of  the  discre- 
tion confided  to  him  by  the  law.  If  he  has 
plainly  erred  on  a  point  of  practice  by  dis- 
regarding a  plain  rule  of  law,  mandamus 
will  lie  to  correct  and  remedy  such  erroneous 
exercise  of  discretion.  19  Am.  &  Kng.  Enc. 
Law,  835.  The  consolidation  of  cases  Is  a 
rule  of  practice  which  a  trial  court  frequent- 
ly is  called  upon  to  exercise.  Provision  is 
made  for  it  by  the  Revised  Statutes  as  fol- 
lows: article  1454.  "Whenever  several  suits 
may  be  pending  In  the  same  court,  by  the 
s.iir.p  plaintiff,  against  the  same  defendant, 
for  causes  of  action  which  may  be  joined, 
or  where  several  suits  are  pending  In  the 
siiine  court,  by  the  same  plaintiff,  against 
several  defendants  which  may  be  Joined,  the 
court  in  which  the  same  are  pending  may,  in 
Its  discretion,  order  such  suits  to  be  consol- 
idated." It  is  also  within  the  equitable  dis- 
cretion of  the  court,  and  may  be  exercised,  as 
one  of  Its  inherent  powers,  Intlopendcntly  of 
the  statute,  the  Identity  of  the  parties  not 
being  essential;  and  In  such  case  is  said  to 
rest  entirely  within  the  discretion  of  the 
court.  4  Enc  PI.  &  Prac.  676-692.  There  is 
much  reason  for  the  couteutloo.  alnce  the 
complainants,  by  their  pleas  la  reconvention, 
become  plaintiffs  iu  both  cases  against  all 
the  othor  parties  for  the  recovery  of  the  un- 


divided interests  claimed  by  them  lu  the  en- 
tire league,  that  the  cjises  furnish  cause  for 
the  exercise  of  the  discretion  of  the  Judge 
within  the  statutory  rule  for  their  consolida- 
tion; but,  when  the  causes  of  action  are 
both  analyzed  and  considered  as  presente<l 
by  the  pleadings  of  the  parties,  the  essential 
controversy  is  over  the  ownership  of  the 
league,  and  springs  out  of  the  disputed  identi- 
ty of  the  original  grantee  with  the  ancestor 
of  each  set  of  claimants.  Such  being  the  is- 
sue, although  the  parties  are  much  more  nu- 
merous In  the  cause  with  which  the  other  is 
consolidated,  they  being  proper  parties,  nnd 
so  far  as  they  are  not  proper  parties  tlicy 
can  be  dismissed  from  the  cause,  it  does  not 
appear  that  there  was  any  abuse  of  the  di.<;- 
cretion  of  the  Judge  in  consolidating  the 
causes.  There  have  been  frequent  instances 
of  the  exercise  of  such  power  by  the  courts 
of  this  state,  and  it  has  in  almost  every  in- 
stance been  upheld.  Harle  v.  Langdon's 
Heh:8,  60  Tex.  560;  Harrlng  v.  Herring  (Tex. 
Civ.  App.)  51  8.  W.  865;  Spencer  v.  James 
(Tex.  Civ.  App.)  31  S.  W.  540;  Mills  v.  Paul 
(Tex.  Civ.  App.)  30  S.  W.  244,  and  cases  cit- 
ed. In  the  case  first  cited  the  court  said  the 
consolidation  was  only  technically  irregular, 
and,  no  prejudice  having  been  shown,  was 
not  ground  for  reversal.  Judicial  discretion  is 
to  be  guided  by  the  spirit  and  principles  aud 
analogies  of  the  law.  It  is  not  an  arbitrary 
discretion.  Applying  this  definition  of  Judi- 
cial discretion  to  the  action  of  the  resjMnd- 
ent.  It  appears  in  support  thereof  that  there 
are  two  causes  upon  the  docket  of  bis  court 
which  affect  the  title  to  the  same  league 
of  land;  that  the  main  controversy  over  the 
title  grows  out  of  a  single  issue,— the  dis- 
puted Identity  of  the  original  grantee  of  the 
league;  that  there  are  numerous  parties  to 
each  of  the  suits,  although  in  the  one  fira-t 
in  order  in  the  docket  the  parties  are  much 
more  numerous  than  in  the  other;  that  the 
complainants  in  both  suits,  though  original- 
ly defendants,  have  became  plaintiffs  therein, 
pleading  in  reconvention  specially  in  both 
cases  the  same  title  by  Inheritance  from  ouc 
whom  they  claim  is  the  original  grantee: 
that  these  conflicting  titles  may  be  adjusted 
In  one  suit;  that  the  interests  sued  for  arc 
undivided,  for  which  partition  is  sought; 
that  neither  of  said  causes  are  ready  for 
trial.  His  docket  is  crowded,  and,  as  both 
of  the  causes  involve  the  same  issues,  the 
trial  of  one  may  dispose  of  both;  and,  all 
the  parties  to  each  of  the  suits  being  prop- 
er parties  to  both  of  them,  business  will  bo 
not  only  expedited,  but  a  multiplicity  of  suits 
will  be  avoided.  It  does  not  appear  that  in 
the  consolidatiCHx  of  said  causes  the  distric; 
Judge  abused  the  sound  Judicial  discretion 
with  which  he  was  vested,  or  that  he  plain- 
ly erred  in  a  matter  of  practice,  nor  can  it 
be  assumed  in  advance  that  the  trial  court 
will  not  be  able  to  try  the  cause  without 
errors. 
It  is  therefore  ordered  that  the  alterua- 
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tlye  writ  of  mandamus  heretofore  grranted  be 
vacated,  and  that  the  application  of  com- 
plainants be  denied,  and  the  respondent  dis- 
charged, with  his  costs. 


SHAW  T.  G.IIiMER.1 

<Conrt  of  Civil  Appeals  of  Texas.     Jan.  22, 

1S02.) 

SALES-PROMISE   TO  PAT   FOR   ANOTHER— 
PROOB^AQHNCT—BVIDBNCB— VERDICT. 

1.  Where,  in  an  action  to  recover  the  Talne 
of  goods  and  money  delivered  and  charged  to 
another  than  defendant,  plaintiff  alleges  an 
original  nndertaking  by  defendant  to  pay  there- 
for, which  defendant  denies,  and  pleads  the 
statute  of  frauds,  the  harden  of  plaintiff  to 
eetablish  his  claim  is  not  met  by  an  affidavit 
to  the  account,  under  Rev.  St.  art  2323,  pro- 
viding that  where  an  action  is  founded  on  an 
open  acconut,  supported  by  the  affidavit  of  the 
party  that  snch  account  is  just  and  true,  it 
shall  be  taken  as  prima  facie  evidence  thereof, 
unless  a  sworn  denial  thereof  is  filed. 

2.  Where,  in  an  action  to  recover  the  value 
of  goods  and  money  delivered  and  charged  to 
an  employs  of  defendant,  which  plaintiff  claims 
were  In  fact  for  defendant,  and  so  charged 
merely  for  his  convenience,  a  verdict  which  in- 
rlndes  items  which  were  clearly  shown  to  be 
for  such  employe's  own  use  should  be  set  said*. 

3.  Where  defendant  denies  that  the  goods  or 
money  were  for  him  or  received  for  or  used  by 
him,  the  admission  of  testimony  of  a  witness 
•8  to  his  understanding  of  how  the  account 
was  to  run  is  error. 

Ai>peal  from  district  conrt,  Dlnuntt  oonnty; 
M.  F.  Lowe,  Judge. 

Action  by  R.  A.  GUmer  against  F.  M. 
Shaw.  From  a  Jodgment  tor  plaintiff,  de- 
fendant appeals.    Reversed. 

C.  A.  Davies  and  F.  Yandervoort,  for  ap- 
pellant C.  0.  rrbomas  and  Qeo.  M.  Martin, 
for  appellee. 

NEIIiL,  J.  This  salt  was  brought  by  ap- 
pellee against  appellant  to  recover  1386.36, 
a  balance  alleged  due  on  an  open  account  for 
goods,  wares,  merchandise,  moneys,  etc.,  en- 
tered on  appellee's  books  against  one  W.  N. 
Terry,  the  appellee's  contention  being  that 
the  goods,  etc.,  were  in  fact  sold  and  fiu:- 
nished  to  appellant  upon  his  original  under- 
taking to  pay  for  them;  that  Terry  in  obtain- 
ing them  merely  acted  as  Shaw's  agent;  and 
that  they  were  charged  on  the  books  to  the 
former  for  the  latter's  convenience.  The  ap- 
pellant denied  (1)  any  original  undertaking 
on  his  part  to  pay  for  the  goods;  (2)  that 
they  were  purchased  for  him;  (3)  that  be 
ever  received  the  goods  or  obtained  any  ben- 
efit from  their  sale.  He  then  pleaded  the 
statute  of  frauds  and  the  two-years  statute 
of  limitations.  The  case  was  tried  by  the 
court  wlthont  a  Jnry,  and  Judgment  rendered 
In  Ollmer's  favor  for  the  amount  sued  for. 

The  testimony  upon  the  Issues  as  to  wheth- 
er the  goods,  etc.,  charged  in  the  account 
were  sold  and  furnished  upon  the  original 
nndertaking  of  the  appellant  to  pay  for  them, 
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or  were  purchased  for  him  by  Terry  as  his 
agent  and  for  his  benefit  !■  conflicting.  As 
the  account  stands  on  appellee's  books  in  the 
name  of  Terry,  and  the  goods,  moneys,  etc., 
were  received  by  him,  the  burden  of  estab- 
lishing the  afllrmatlve  of  these  issues  was 
upon  the  appellee;  and  this  could  not  be  done 
by  an  affidavit  to  the  account  made  under 
article  2323,  Rev.  St.  But  evidence  sufficient, 
to  establish  either  an  express  or  Implied  con-' 
tract  of  an  original  purchase  of  the  goods 
and  procurement  of  the  money  by  the  appel- 
lant would  have  to  be  produced;  otherwise, 
the  presumption  arising  from  the  goods  be- 
ing charged  to  Terry,  and  the  Items  in  the 
account  having  been  received  by  him,  that 
the  debt  was  Terry's,  would  be  undisturbed. 

Unless  there  was  such  an  original  contract 
of  purchase  by  Shaw,  or  the  goods  were 
bought  by  him,  either  directly,  or  by  an 
agent  authorized  either  expressly  or  by  the 
nature  and  scope  of  his  agency,  he  would  not 
be  liable  for  their  price,  the  statute  of  frauds 
having  been  pleaded,  In  the  absence  of  a 
promise  In  writing  to  pay  It  There  is  no  ev- 
idence of  snch  a  promise,  nor  Is  It  contended 
that  any  such  was  ever  made.  Therefore  the 
Judgment  must  depend  for  affirmance  upon 
evidence  of  a  purchase  by  Shaw,  either  by 
himself  or  by  Terry  as  his  authorised  agent 
The  goods,  money,  etc.,  were  procured  and 
received  by  Terry;  but  there  was  some  evi- 
dence tending  to  show  that  he,  as  agent  of 
Shaw,  was  authorized,  by  the  nature  and 
scope  of  his  employment,  tu  procure  them  on 
Shaw's  credit  for  the  use  and  payment  of 
expenses  in  the  management  and  conduct  of 
his  ranch,  upon  which  Terry  was  employed 
when  the  goods  were  sold  and  the  money 
sued  for  was  obtained.  Without  commenting 
on  this  evidence,  we  wlU  remark,  notwith- 
standing it  may  seem  that  the  proponderance 
of  the  testimony  is  the  other  way,  that  we 
would  not  be  inclined  to  disturb  the  finding 
of  the  trial  court  were  it  not  apparent  from 
the  undisputed  evidence  that  some  of  the 
items  charged  In  the  account  sued  on  wore 
for  medicines,  medical  attention,  and  funeral 
expenses  of  Terry's  mother.  Money  furnish- 
ed him  by  the  appellee  to  pay  these  bills, 
which  could  not  from  their  nature  be  ranch 
expenses,  could  not  in  the  absence  of  an 
original  nndertaktaig  or  promise  in  writing 
by  Shaw  to  pay  it  be  chargeable  to  blm. 
It  does  not  appear  how  much  money  was  fur- 
nished by  the  appellee  to  Terry  and  expended 
by  him  In  this  way,  else  we  might  require 
a  remittitur  of  the  amount  and  affirm  the 
Judgment  for  the  balance. 

Inasmuch  as  we  will  have  to  reverse  the 
Judgment  for  the  reason  Just  stated,  we 
deem  it  prefer  to  say  that  if  the  cause  had 
been  tried  before  a  Jury  the  admission  of 
the  testimony  of  Ootulla,  complained  of  In 
the  second  assignment  of  error,  as  to  his  un- 
derstanding of  how  the  account  should  run, 
was  such  an  error  as  would  require  a  re- 
Tereal  of  the  Judgment    Such  teatlmooy  was 
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•Imply  a  concIn!>Ion  of  the  witness.  His  tes- 
timony should  hare  been  limited  to  facts 
TTlthin  his  knowledge,  and  as  to  what  con- 
clusions should  be  drawn  from  them  would 
be  for  the  Jury. 

On  account  of  the  error  indicated,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


SUI/IilVAN  et  al.  t.  SKINNBE  et  al,« 

(Court  of  CItU  Appeals  of  Texas.     Jan.  22, 

1902.) 

SEPARATE  PROPERTY  OP  WIPE— UABIUTT 
FOR  HUSBAND'S  DEBTS. 

Where  property  is  derised  to  a  woman 
for  life,  witn  power  •'to  receive  for  her  sole 
and  separate  use,  and  no  other,"  the  rents  and 
profits  thereunder,  it  is  her  separate  property; 
and,  though  the  statute  gives  her  husband 
power  to  control  and  manage  it,  he  has  no  in- 
terest therein,  so  that  the  rents  are  not  liable 
for  bis  indlTidnal  debts. 

Error  from  district  court,  Bexar  county; 
J.  L.  Camp,  Judg& 

Garnishment  proceedings  by  D.  Sullivan 
&  Co.  against  H.  O.  Skinner  and  another. 
From  an  adverse  Judgment,  plalntifts  bring 
error.    Affirmed. 

J.  C.  Sullivan  and  Wm.  Aubrey,  for  plaln- 
tilTs  in  error.  W.  W.  King,  for  defendants 
In  error. 

NEILL^  3.  The  appellants  as  Judgment 
creditors  In  the  sum  of  |1,228.13  of  H.  O. 
Skinner,  on  the  31st  day  of  December,  1900, 
sued  out  a  writ  of  garnishment  against 
Frank  Bros.,  a  firm  composed  of  SoL,  O.  B., 
and  Aaron  Frank,  who,  on  the  8th  of  Feb- 
ruary, 1901,  answered  that  they  held  as  ten- 
ants of  Ida  v.,  wife  of  H.  O.  Skinner,  a  cer- 
tain building  of  her  separate  estate,  situated 
on  Alamo  Plaza,  In  the  city  of  San  Antonio, 
under  a  verbal  lease  from  month  to  month, 
at  a  monthly  rental  of  $100,  payable  month- 
ly in  advance,  and  that  when  the  writ  was 
served  on  them  they  were  Indebted  to  her  In 
the  sum  of  $200  for  rent  on  said  building 
for  the  mouths  of  January  and  February, 
1001;  that  when  they  were  garnished  Ida 
y.  and  her  husband  were  Indebted  to  their 
firm  in  the  sum'  of  $178,  and,  prior  to  the 
service  of  the  writ  of  garnishment,  it  was 
mutually  agreed  between  the  parties  that 
they  (Frank  Bros.)  were  to  deduct  $C0  from 
January  rent,  and  $100  from  the  February 
rent,  and  apply  the  sums  so  to  be  deducted 
as  credits  upon  the  account  of  said  indebted- 
ness of  $178  due  them  by  the  SIdnners;  that 
after  making  such  application  they  were, 
when  the  writ  was  served,  indebted  to  Ida 
V.  Skinner  In  the  sum  of  $40;  and  that  they 
were  not  then,  nor  at  any  time  since,  indebt- 
ed to  H.  O.  Skinner  in  any  sum  whatever. 
They  further  answered  that  prior  to  the 
garnishment  they  were  served  with  a  copy 
of  the  Instrument  bearing  date  December  1, 

'  Rehearing  deoled  February  19,  1M2,  and  writ  ot 
error  denied  by  supreme  court. 


1899,  which  is  copied  In  our  conclusions  of 
fact  They  prayed  that  Skinner  and  wife 
be  made  parties  defendant;-  that  they  (gar- 
nishees) be  protected  by  the  Judgment  to  be 
rendered  against  the  claim  of  Skinner  and 
wife;  and  that  they  have  Judgment  for 
costs  and  attorney's  fees.  Mrs.  Skinner, 
Joined  by  her  husband,  answered  that,  prior 
to  her  marriage  to  H.  O.  Skinner,  her  fa- 
ther, William  Vance,  bequeathed  to  her,  for 
her  sole  and  separate  use,  a  life  estate  in 
tlie  property  rented  to  the  garnishees,  Frank 
Bros.,  with  the  right  to  collect  the  rents  and 
profits  of  the  same,  and  that  tbe  fee  in  the 
estate  was  by  said  will  devised  to  her  chil- 
dren; that  the  rent  of  the  iMwperty  owing 
by  the  garnishees,  if  any,  is  her  separate  es- 
tate, and  forms  no  part  of  the  communlty 
property  of  herself  and  husband,  and  not  sub- 
ject to  the  debts  of  the  commimity  nor  the 
separate  debts  of  her  husband.  She  further 
answered  that  If  H.  O.  Skinner  ever  owned 
any  Interest  in  the  rents  of  said  building 
owing  by  Frank  Bros.,  tbe  same  was  by  him 
transferred  and  assigned  to  her  on  tbe  1st 
of  December,  1899,  and  plaintiflts  as  well  as 
the  garnishees  had  due  notice  of  such  as- 
signment prfor  to  the  issuance  and  service 
of  the  writ.  The  appellants  (plaintiffs  be- 
low) controverted  the  answer  of  Frank  Bros, 
by  alleging  it  incorrect  in  that  they  were 
Indebted  to  H.  O.  Skinner  for  rents  for  the 
month  of  February,  1901,  for  a  part  of  the 
premises  on  Alamo  Plaza,  known  as  tl\c 
"Hub,"  and  that  tbe  alleged  assignment  by 
Sklnner  to  his  wife,  if  made  at  all,  was  for 
the  puri)ose  of  defeating  the  rights  of  exist- 
ing creditors.  In  reply  to  the  answer  of 
Mrs.  Skinner,  the  plaintiffs  excepted  to  the 
alleged  assignment  by  H.  O.  Skinner  to  her 
upon  the  ground  that  it  shows  upon  Its  face 
that  it  is  void.  They  then  plead  (1)  that  the 
rent  owed  by  Frank  Bros,  is  of  the  com- 
munity estate  of  H.  O.  and  Ida  Y.  Skinner, 
and  subject  to  their  community  debts;  and 
(2)  that  the  alleged  assignment  If  ever 
made,  was  for  the  purpose  of  defraudin;; 
creditors.  Tbe  case  was  tried  without  a 
Jury,  and  Judgment  rendered  against  the 
plaintiffs,  from  which  they  have  appealed. 

There  is  no  statement  of  facts  in  the  rec- 
ord, and  we  must  necessarily  adopt  the  fol- 
lowing conclusions  found  by  the  trial  court: 
"Conclusions  of  Fact  (1)  That  on  the  31st 
day  of  December,  1900,  and  on  the  8th  day 
of  February,  1901,  defendant  H.  O.  Skinner 
was  Justly  indebted  to  plaintiff  in  tbe  sum 
of  eleven  hundred  and  thirty  ($1,130)  dollars 
and  twenty  (20)  cents,  evidenced  by  a  Juds- 
ment  recovered  by  said  D.  Snllivan  &  Co., 
October  2,  1900,  In  this  court  in  cause  No. 
12,105.  entitled  'D.  Sullivan  &  Co.  vs.  H.  O. 
Skinner  et  at.,'  said  Judgment  being  founded 
upon  an  Indebtedness  incurred  by  said  H.  O. 
Skinner  during  his  marriage  with  Harriet 
Ida  Skinner.  (2)  That  on  said  31st  day  of 
December,  1900,  and  on  the  8th  day  of  Feb- 
ruary, 1901,  Frank  Bros.,  a  firm  composed  of 
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Sol.,  G.  B.,  and  Aaron  Frank,  occupied  a 
storehouse  in  said  county  and  state,  under  a 
verbal  lease  from  H.  O.  and  Harriet  Ida 
Skinner,  by  the  terms  whereof  they  were 
tenants  of  said  premises  by  the  month,  and 
that  there  was  due  and  owing  at  the  said 
last-mentioned  dates  by  them  as  such  ten- 
ants, as  rents  for  said  premises,  forty  ($40.- 
00)  dollars.  (3)  That  said  premises  so  occu- 
pied by  Shrank  Bros,  was  the  separate  proi>- 
erty  of  Harriet  Ida  Skinner,  who  derived 
the  same  under  the  will  of  her  deceased  fa- 
ther, and  by  virtue  of  a  clause  of  said  will 
as  follows,  to  wit:  'For  the  term  of  her 
natural  life,  with  full  power  to  receive  for 
her  sole  and  separate  use,  and  no  other,  the 
rents  and  profits  of  the  same,  and  on  her 
death  the  same  to  belong  to  any  child  or 
children  of  the  said  Harriet  Ida  Vance 
(Skinner).  Should  no  child  or  children  sur- 
vive her,  then  the  said  store  and  lot  to  pass 
to  the  next  of  kin,  as  provided  by  law.'  Un- 
der this  will  special  bequests  of  other  real 
estate  were  made  to  two  other  children  of 
the  testator,  and  he  thereby  bequeathed  the 
residue  of  bis  real  estate,  one  half  to  bis 
widow,  and  the  other  half  to  his  three  chil- 
dren. Under  the  foregoing  will,  defendant 
Ida  Skinner  acquired  seventeen  lots  on  East 
Commerce  street,  and  two  lots  on  Tobln 
Uill,  in  the  city  of  San  Antonio,  and  a  tract 
of  land  in  Atascosa  county.  These  proper- 
ties were  sold  by  defendant  Skinner  and  wife 
long  prior  to  the  1st  day  of  December, 
1800.  and  from  the  sale  thereof  they  realized 
ten  thousand  ($10,000)  dollars,  forty-five 
hundred  ($4,600)  dollars  of  which  were  used 
for  adding  another  story  to  the  premises  on 
Alamo  Plaza  occupied  by  said  Frank  Bros., 
and  the  remainder  was  used  by  H.  O.  Skin- 
ner in  suppoitlng  his  family  and  paying  his 
own  and  community  debts,  $2,500  of  which 
were  surety  debts.  (4)  Defendants  H.  O. 
Skinner  and  Harriet  Ida  Skinner  were  mar- 
ried the  lltb  day  of  November,  1891,  and 
since  that  time  have  lived  together  as  man 
and  wife;  H.  O.  Skinner  during  that  tlm« 
i-serclsing  the  sole  control  and  management 
of  and  over  the  separate  estate  of  his  said 
wife,  as  well  as  over  their  community  prop- 
erty. (5)  On  December  1,  1890,  defendant 
H.  O.  Skinner  made,  executed,  and  delivered 
to  bis  wife  the  following  assignment:  'San 
Antonio,  Texas,  Dec.  1,  1899.  For  and  In 
consideration  of  my  having  used  separate 
money  belonging  to  my  wife,  Ida  V.  Skin- 
ner, I  hereby  assign  and  transfer  to  her  all 
my  right,  title,  and  Interest  In  and  to  any 
and  all  rents  now  due,  and  to  become  due, 
from  the  building  on  Alamo  Plaza,  in  the 
city  of  San  Antonio,  known  as  the  "Hub." 
[Signed]  H.  O.  Skinner,'— being  the  said 
premises  occupied  by  Frank  Bros.  A  copy 
of  the  foregoing  Instrument  was  delivered  to 
plaintiffs  and  to  defendant  Frank  Bros,  be- 
fore the  issuance  of  the  writs  of  garnish- 
ment In  this  cause.  (0)  That  on  the  1st  day 
of  December,  1899,  and  prior  thereto,  defend- 


ant H.  O.  Skinner  was  insolvent,  and  unable 
to  pay  his  debts,  and,  among  other  persons, 
was  Indebted  to  plaintiffs  in  the  amount  of 
their  said  judgment.  (7)  That  since  the  date 
of  the  said  assignment  defendant  H.  O. 
Skinner  has  continued  In  the  sole  manage- 
ment and  control  over  said  premises,  and 
to  collect  the  rents  payable  therefor." 

The  first  and  second  conclusions  of  law, 
based  upon  these  facts  found  by  the  trial 
court,  are  as  follows:  "(1)  The  provisions 
of  the  win  of  William  Vance,  under  which 
Harriet  Ida  Skinner  claims  the  premises  oc- 
cupied by  Frank  Bros,  as  well  as  the  rent 
derived  from  said  premises,  in  law  constitut- 
ed not  only  said  premises  the  separate  prop- 
erty of  Harriet  Ida  Vance,  but  also  segre- 
gated the  rents  of  said  premises  arising  and 
to  arise  in  the  future,  and  constituted  said 
future  rents  the  sole  and  separate  property 
of  Harriet  Ida  Vance,  so  that  the  same  were 
thenceforward  not  to  be  and  are  now  not 
subject  to  the  individual  debts  of  her  hus- 
band, H.  O.  Skinner,  or  to  the  debts  of  tb& 
community  of  the  said  H.  O.  Skinner  and 
wife,  Harriet  Ida  Skinner.  (2)  If  the  hus- 
band bad  any  Interest  in  such  rent,  the  as- 
slgnm«nt  dated  December  1,  1899,  from  H. 
O.  Skinner  to  his  wife,  Harriet  Ida  Skinner, 
is  valid  to  the  extent  of  the  husband's  in- 
debtedness to  the  wife  due  at  the  date  of 
the  said  assignment;  but  after  such  indebted- 
ness is  discharged  said  assignment  would  be 
invalid  as  against  tbe  claims  of  then  exist- 
ing creditors."  Each  of  the  conclusions  is- 
complained  of  by  appellants  as  being  errone- 
ous. If  we  decide  that  the  first  Is  correct, 
the  judgment  will  be  supported,  and  it  will 
become  unnecessary  to  consider  the  second. 

It  is  seen  from  the  conclusions  of  fact  that 
Mrs.  Skinner  derived  the  property  from 
which  the  rents  Issued  which  are  Involved 
In  this  suit  under  a  clause  In  her  father's 
will  which  is  as  follows:  "For  the  term'  of 
her  natural  life,  with  full  power  to  receive, 
for  her  sole  and  separate  use  and  no  other, 
the  rents  and  profits  of  the  same,  and  on  her 
death  the  same  to  belong  to  any  child  or 
children  of  the  said  Harriet  Ida  Vance 
(Skinner).  Should  no  child  or  children  sur- 
vive her,  then  the  store  and  lot  to  pass  to 
tbe  next  of  kin,  as  provided  by  law."  From 
this  it  is  apparent  that  Harriet  Ida  Vance, 
now  Skinner,  took  only  a  life  estate  in  the 
property,  and  the  remainder  went  to  her 
children  in  fee  simple.  In  other  words,  tbe 
rents  and  profits  Issuing  from  the  property 
during  her  life  was  all  she  could  get  out  of 
it,  unless  she  should  sell  her  life  estate  there- 
in. These  "rents  and  profits"  she  was  em- 
powered by  the  will  "to  receive  for  her  sole 
and  separate  use  and  no  other."  This  use 
excluded  the  right  of  her  husband  to  any 
Interest  in  the  rents  and  profits,  and  made 
them  ber  separate  property.  The  fact  that 
the  statute  gives  to  the  husband  the  control 
and  management  of  his  wife's  separate  prop- 
erty gives  him  no  Interest  in  IL    In  tblmta'- 
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stance.  In  exercising  bU  authority  under  uie 
statute^  he  could  only  act  as  his  wife's 
agent  If  he  contracted  for  or  collected  any 
rents  on  the  property,  It  was  for  his  wife's 
"sole  and  separate  use  and  no  othw."  If  he 
had  failed  to  discharge  the  duties  of  this 
trust  by  collecting  and  appropriating  the 
rents  to  his  own  or  any  other  use  than  that 
for  which  they  were  bequeathed,  a  court  of 
equity,  upon  a  proper  application  and  show- 
ing, would  have  tal^en  the  property  from  his 
control,  and  placed  it  In  the  hands  of  a  trus- 
tee, with  power  to  manage  It,  and  collect  the 
rents  and  profits  for  the  sole  and  separate 
use,  and  no  other,  of  Mrs.  Skinner.  There- 
fore the  plolntlffs  were  not  entitled  to  a 
judgment,  the  effect  of  which  would  be  to 
deprive  Mrs.  Skinner  of  the  "sole  and  sep- 
arate use"  of  the  rents  and  profits  expressly 
bequeathed  to  her  use  by  her  father. 

The  court  below  did  not  err  in  Its  first  con- 
clusion of  law,  and  it  is  affirmed. 


BROTHBRTON  et  aL  ▼.  ANDERSON  et  aL' 

(Court  of  Civil  Appeals  of  Texas.    Jan.  16, 
1902.) 

VENDOR'S  UKN—NOTBS— NOTICE  OF  LIEN— RB- 
SCISSION  OF  aALB-FORBCLOSURE  OF  LIBN— 
BONA  FIDB  PURCHASBR&-RI)CORI>— ESTOP- 
PEL. 

1.  On  an  issue  whether  a  sale  of  land  had 
been  rescinded,  it  appeared  that  the  vendee 
sought  rescission,  and  that  the  vendor  agreed 
to  redeem  the  vendor's  lien  notes,  which  had 
been  pledged  as  collateral,  and  surrender  them, 
in  consideration  of  a  reconveyance;  and  the 
vendor  toolc  possession  of  the  land,  and  snbse- 
-quently,  on  a  sale  of  the  notes  to  others,  pos- 
session was  given  them.  Held,  that  the  agree- 
ment to  rescind  was  never  consummated. 

2.  Where  the  vendor  of  land  transfers  the 
vendor's  lien  notes,  he  becomes  the  holder  of 
the  legal  title  as  trustee  for  the  bolder  of  ths 
notes,  and  lias  no  interest  in  the  land  subject 
to  sale  under  execution. 

3.  One  acquiring  title  to  vendor's  lien  notes 
for  value,  and  without  notice  of  any  rescission 
of  the  sale,  is  entitled  to  a  foreclosure  for  the 
amouUt  of  the  notes,  notwithstanding  any  re- 
scission by  the  vendor  and  vendee. 

4.  When  a  recorded  deed  shows  the  execu- 
tion of  notes  for  the  purchase  money  of  the 
land,  and  the  malier  of  the  notes  is  in  posses- 
sion, one  purchasing  the  land  at  execution  sale 
has  foil  constructive  notice  of  the  lien,  thougii 
the  notes  are  not  recorded. 

5.  Where  a  sale  of  land  is  rescinded,  one 
holding  as  collateral  security  the  notes  given 
for  the  purchase  price  can  only  enforce  the 
note  to  the  amount  of  the  principal  debt. 

6.  The  owner  of  vendor's  lien  notes  is  not 
estopped  to  set  up  his  claim  as  against  one  pur- 
chnsing  the  land  on  execution  sale;  it  not  ap- 
pearinK  that  the  owner  of  the  notes  was  pres- 
-ent  at  the  sale,  or  had  any  reason  to  ibelieve 
that  the  execution  purchaser  did  not  know  of 
his  claim. 

Appeal  from  district  court,  Leon  county; 
J.  M.  Smither,  Judge. 

Action  by  one  Anderson  and  others 
against  A.  J.  Brotberton  and  others.  From 
a  Judgment  in  favor  of  plaintiffs,  defendants 
appeaL    Affirmed. 


Dean  ft  Dean,  for  app^ants.  Tlios.  B. 
Greenwood  and  Wm.  Watson,  for  appellees. 

OARRETT,  a  J.  This  action  was  brought 
by  the  appellees  against  the  appellants  for 
recovery  upon  two  promissory  notes  given 
to  one  H.  Levy  In  part  consideration  for 
land,  and  for  foreclosure  of  the  vendor's 
lien.    The  appellants  A.  J.  Brotherton  and 

0.  W.  Reyncdds  were  sued  as  the  makers 
of  the  notes,  and  the  others  as  asserting 
some  claim  to  the  land.  The  appellant  Al- 
len Mills  claimed  the  land  as  a  purchaser 
at  a  sale  under  an  execution  against  Levy, 
contending  that  the  sale  by  Levy  to  Brother- 
ton  and  Reynolds  had  been  rescinded;  and 
the  other  appellants  were  the  tenants  of 
Mills.  Trial  was  had  before  the  court  with- 
out a  Jury,  and  the  Judge  filed  conclusions 
of  fact,  and  from  them  and  the  statements 
of  facts  the  following  statement  is  made: 
On  July  21,  1888,  H.  Levy  sold  to  the  appel- 
lants Brotherton  and  Reynolds  21S  acres  of 
land,  for  which  he  execnted  to  them  a  deed, 
with  general  warranty  of  title.  The  consid- 
eration was  11,000,  evidenced  by  four  notes, 
for  ^250  each,  due,  respectively,  December 

1,  1894,  December  1,  1895,  December  1,  1896, 
and  December  1,  1897,  which  were  mention- 
ed in  the  deed;  the  two  last  being  the  ones 
sued  on.  The  vendor's  lien  was  not  reserv- 
ed Id  the  deed,  but  it  was  expressly  reserv- 
ed In  each  of  the  notes.  On  March  12,  1896, 
Levy  Indorsed  the  four  notes  In  blank,  and 
delivered  them  to  one  L.  A.  Beddlngfleld, 
together  with  other  notes,  as  collateral  se- 
curity for  bis  note  to  Beddlngfleld  for  $1,- 
800,  and  on  March  12,  1896,  renewed  bis 
note  to  Beddlngfleld,  and  the  collateral  re- 
mained with  him.  In  October,  1896,  Levy, 
who  was  a  general  merchant  in  Jewett, 
failed  in  business,  and  executed  a  deed  of 
trust  to  L.  D.  Waltman,  conveying  his  stock 
of  goods,  notes,  accounts,  etc.,  for  the  bene- 
fit of  certain  preferred  creditors,  among 
whom  were  Beddlngfleld  and  E.  Goodman, 
a  sister.  No  mention  of  the  note  of  Broth- 
erton and  Reynolds  given  for  the  land,  or 
of  the  land,  was  made  In  the  deed  of  trust, 
which  contained  a  list  of  notes  and  accounts 
and  property  transferred  by  It.  Early  In 
1897  the  trustee  conveyed  the  assets  of  Levy 
to  E.  Goodman,  and  on  March  12,  1807,  she 
took  up  the  note  of  Levy  to  Beddlngfleld  for 
$1,800  by  the  execution  of  her  note  for  the 
same  amount,  due  one  year  after  date,  and 
the  notes  of  Brotherton  and  Reynolds  re- 
mained in  Bcddlngfleld's  bands  as  collateral 
security;  E  Goodman  making  a  written 
transfer  thereof  upon  a  list  of  the  notes  left 
for  that  purpose.  In  March,  1898,  E.  Good- 
man renewed  her  note  to  Beddlngfleld  as 
In  1897.  In  January,  1899,  B.  Goodman  sold 
out  to  Anderson,  Evans  ft  Ward;  and,  as  a 
part  of  the  transaction,  they  pnld  her  note 
to  Beddlngfleld,  and  bought  all  of  the  col- 
laterals held  by  him.  Including  the  Brother- 
ton  and  Reynolds  notes.    In  January,  1898, 


'  Rehearing  denied   IMm  uury  13,  1902,  and  writ  of    error  dented  b^  supreme  court. 
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Brotherton  went  to  Waltinan,  -who  was  act- 
ing as  the  agent  of  E.  Goodman,  and  pro- 
I>oscd  to  surrender  the  land  for  the  notes. 
Waltman  Informed  him  that  the  notes  had 
been  transferred  to  Beddlngfleld  as  collateral 
security,  but  promised  to  redeem  and  sur- 
render them,  and  take  a  conveyance  of  the 
land  in  satisfaction  thereof.  Waltman  then 
took  iwssession  of  the  land,  and,  when  the 
appellees  got  the  notes  from  Beddingfleld, 
possession  was  given  to  them.  The  trial 
Judge  found  that  there  had  been  merely  an 
agreement,  never  consummated,  for  a  rescis- 
sion, conditioned  upon  the  surrender  of  the 
notes,  and  that  there  had  been  no  rescission 
of  the  sale  of  the  land.  The  finding  is  ap- 
proved, as  supported  by  the  evidence.  The 
•deed  from  Levy  to  Brotherton  and  Reynolds 
was  filed  for  record  October  26,  1896,  and 
duly  recorded.  Anderson,  Evans  &  Ward 
acquired  the  four  notes  in  good  faith,  with- 
out knowledge  of  any  attempt  to  rescind  the 
sale  of  the  land  or  to  cancel  the  notes,  and 
without  knowledge  of  any  inlirmity  in  them. 
The  notes  were  never  out  of  the  bands  of 
Beddhagfield  from  March  12,  1895,  to  March 
ao,  1899,  when  he  delivered  them  to  appel- 
lees, and  he  had  no  knowledge  of  any  at- 
tempt to  rescind  the  sale,  and  never  as- 
sented to  any  cancellation  or  surrender  of 
the  notes.  The  appellant  Allen  Mills  claims 
title  to  the  land,  as  above  stated,  through  a 
sherifTs  sale  under  an  execution  against 
Levy.  On  November  11,  1808,  L.  Puster  & 
Co.  recovered  a  judgment  in  the  district 
•court  of  Leon  county  against  H.  I>evy  for 
$GTi.01,  of  which  an  abstract  was  duly  filed 
In  the  office  of  the  county  clerk  of  Leon 
•f-onnty  on  January  13,  1889,  and  was  duly 
recorded  and  indexed.  Execution  was  is- 
f>ned  on  said  judgment,  and  on  the  first  Tues- 
day in  Xovember,  1809,  the  land  in  contro- 
versy was  regularly  sold  by  the  slieriff  of 
I^eon  county,  and  purchased  by  the  appellant 
Allen  Mills  for  $282.50,  whicli  he  paid;  and 
a  deed  was  executed  to  him  therefor  by  the 
sheriff,  on  Xovember  7,  1800,  conveying  all 
the  title  held  by  Levy  on  January  13,  1809. 
Anderson,  Evans  &  Ward  were  in  possession 
of  the  land  at  the  time  of  the  sale.  On  the 
day  of  the  sale,  Evans  was  in  the  town  of 
rentervlUe,  the  county  seat,  but  It  does  not 
appear  that  he  was  present  at  the  sale. 
Mills  sent  Evans  a  message  on  that  day, 
prior  to  the  sale,  which  Evans  received,  that 
be  would  give  him  $26  not  to  bid,  provided 
no  one  else  bid  against  him.  It  does  not 
appear  that  Evans  sent  any  reply  to  the 
proposition.  Mills  had  no  actual  knowledge 
of  any  claim  of  the  appellants  upon  the  laud 
until  be  bad  bought  and  paid  for  it 

There  having  been  no  rescission  of  the 
«ale  of  the  land  by  Levy  to  Brotherton  and 
Kcynolds,  and  Levy  having  transferred  the 
notes  to  Beddingfleld,  he  became  merely  the 
holder  of  tbe  legal  title  as  trustee  for  the 
lieiicflt  of  tbe  bolder  of  the  notes,  and  had 
iio  interest  Jn  the  land  subject  to  the  lien 


of  the  Judgment  In  favor  of  L.  Puster  & 
Co.  ogainst  him,  or  subject  to  sale  imder 
execntiou.  The  benefldal  title  subject  to 
sale  under  execution  was  in  the  vendees, 
and  not  in  the  vendor  with  a  lien  reserved. 
P.  J.  Willis  &  Bro.  V.  SommerviUe,  3  Tex.  Civ. 
App.  509,  22  S.  W.  781;  Id.,  93  Tex.  677,  29 
S.  W.  XX.;  Catlin  v.  Bennatt.  47  Tex.  105, 
McCamly  v.  Waterhouse,  80  Tex.  340,  16  S. 
W.  10;  Stephens  v.  Motl,  82  Tex.  81,  18  S. 
W.  90.  As  the  appellant  Mills  must  recover 
upon  the  strength  of  his  own  title,  the  deci- 
sion of  the  case  might  be  rested  upon  the 
fact  that  there  was  no  rescission  of  the  sale; 
but  it  further  appears  that  the  appellees 
acquired  title  to  the  notes  without  knowl- 
edge of  any  rescission,  of  any  attempt  or 
intention  to  rescind,  and  were  the  owners 
thereof  in  good  faith,  for  a  valuable  con^d- 
eratlon.  Such  being  the  case,  no  rescission 
could  have  been  made  that  would  have  de- 
feated the  right  of  the  appellees  to  have  a 
vendor's  Hen  foreclosed  for  their  payment 
Russell  V.  Kirkbrlde,  62  Tex.  455.  When  the 
abstract  of  Judgment  was  recorded,  the  deed 
from  Levy  to  Brotherton  and  Reynolds  was 
of  record,  showing  that  the  notes  had  been 
executed  for  the  purchase  money  of  the  land. 
and  at  the  time  of  the  sale  the  appellants 
were  In  possession.  So  there  was  full  con- 
structive notice  to  Mills  of  the  lien  of  the 
piu-chase-mouey  notes,  and  it  was  not  neces- 
sary that  the  notes  and  the  transfer  thereof 
should  have  been  recorded. 

As  above  stated,  the  finding  of  the  trial 
Judge,  as  a  question  of  fact,  that  tbe  sale 
had  not  been  rescinded,  is  sustained  by  the 
evidence,  and  will  not  be  disturbed. 

The  notes  remained  with  Beddingfleld  as 
security  for  the  note  first  of  Levy,  and  after- 
wards of  Ooodman,  for  which  Levy's  note 
was  surrendered,  and  were  never  out  of  his 
hands  tmtll  they  were  sold  to  the  appellees, 
and  were  never  discharged  by  a  rescission 
of  tbe  sale;  hence  the  second  assignment  of 
eiTor  must  be  overruled.  Even  If  there  had 
been  a  rescission,  the  appellees  would  be  en- 
titled to  have  their  lieu  foredosed  for  the 
full  amount  of  the  note,  since  they  are  pur- 
chasers and  owners  thereof  in  good  faith, 
and  are  not  seeking  to  enforce  them  as  col- 
lateral security,  in  which  event  in  case  a 
rescission  had  been  made,  they  could  only 
enforce  them  for  the  amount  of  the  principal 
debt.  The  facts  do  not  show  an  estoppel 
against  the  appellees.  It  does  not  appear 
that  Evans  was  present  at  the  sale,  or  that 
he  had  any  reason  to  believe  that  Mills  did 
not  know  that  his  firm  was  claiming  an  In- 
terest In  the  land,  or  that  he  was  about  to 
purchase  it  without  such  knowledge. 

Afllrmed. 

On  Motion  for  Rehearing. 

(Feb.  13,  1902.) 

The  expression  in  the  opinion,  "As  fhe 
appellant    Mills    must    recover    upon    the 
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strength  of  his  own  title,"  etc.,  as  pointed 
out  by  appellants  In  tbeir  motion  for  a  re- 
hearing, is  not  technically  correct,  and  was 
inadvertently  used,  But  it  does  not  affect 
the  decision  of  the  case.  The  Idea  to  be 
expressed  was  that  appellees,  as  the  holders 
of  the  notes,  would  be  entitled  to  recover 
unless  Mills  could  show  that  a  lien  bad  been 
fixed  upon  the  property  by  the  record  of  the 
abstract  of  the  Poster  &  Co.  Judgment 

While  the  questions  raised  by  the  appel- 
lants are  difficult  and  not  free  from  doubt, 
we  believe  that  we  have  decided  them  cor- 
rectly, and  so  overrule  the  motion  for  a  re- 
hearing.   Overruled. 


PUSTER  et  al.  T.  ANDERSON  et  al.« 

(Court  of  Civil  Appeals  of  Texas.    Jan.  17, 
1902.) 

BXBCUTION     SALB— LIENS— NOnCB— PRESUMP- 
TION. 

1.  H.  conveyed  laud  to  P.,  retaining  vendor's 
lien  to  secure  the  four  notes  given  in  payment. 
H.  assigned  three  of  the  notes  to  Ia,  and  then 
gave  L.  a  deed  of  the  land,  which  was  not  re- 
corded, and  which  was  intended  only  to  pre- 
serve the  security.  L.  transferred  the  three 
notes  as  collateral,  the  transferee  having  no 
knowledge  of  the  deed  from  H.  to  L.;  and,  un- 
der such  transfer,  defendants  obtained  title  to 
such  notes.  After  such  transfer  by  L.,  with- 
out any  sale  being  really  made,  but  as  addi- 
tional security  for  payment  of  said  three  notes, 
P.  and  L.  made  a  contract  reciting  sale  of  the 
land  by  L.  to  P.,  and  retention  of  lien  to  se- 
cure payment  of  purchase  money.  Thereafter 
plaintiffs  had  judgment  against  Lk,  and  record- 
ed abstract  thereof.  After  this,  in  considera- 
tion of  the  four  notes,  defendants  having  ob- 
tained the  fourth  one  from  H.,  the  laud  was 
conveyed  by  P.  to  defendants.  Subsequently 
plaintiffs  issued  execution  on  said  judgment, 
levied  on  the  land,  and  bought  it  at  the  execu- 
tion sale.  Bcld,  that  L.  having  no  title  in  the 
land  subject  to  execution,  and  plaintiffs  having 
notice  of  the  lien  of  the  notes  l)efore  record  of 
the  abstract  of  judgment,  they  acquired  no  title 
as  against  defendants. 

2.  In  suppoi-t  of  a  judgment,  though  there  is 
no  special  finding  of  fact  that  plaintiffs  had  no- 
tice of  defendants'  lien  of  notes  on  land,  it 
will  be  presumed  they  had;  they  having  served 
defendants  with  notice  of  execution  sale  of  the 
land,  because  their  attorney  had  heard  of  the 
assertion  of  some  claim  by  them,  and  such  at- 
torney, though  a  witness,  not  having  testified 
that  he  had  no  notice  of  defendants'  claim. 

Appeal  from  district  court,  Leon  coimty; 
J.  M.  Smither,  Judge. 

Action  by  L.  Puster  &  Oo.  against  Ander- 
son, Evans  &  Ward.  Judgment  for  defend- 
ants.   Plaintiffs  appeal.    Affirmed. 

Dean  &  Dean,  for  appellants.  Thos.  B. 
Grecuwxjod  and  Wm.  Watson,  for  appellees. 


GARRETT,  0.  J.  This  was  an  action  of 
trespass  to  try  title,  brought  by  the  appel- 
lants against  the  appellees  for  the  recovery 
of  160  acres  of  land  of  the  D.  O.  Burleson 


»  Rehearing  aenied,   and   writ  of  error  denied   by 
■npreme  court. 


surrey,  in  Leon  county.  Appellants  claimed 
the  land  through  an  execution  sale  against 
H.  Levy,  the  assignee  of  certain  vendor's 
lien  notes  executed  by  Andy  Perltins  to  Jeff 
Uaynes,  and  to  whom  Haynes  had  suttse- 
Quently  conveyed  the  land.  Appellees  claim 
under  a  deed  from  Perkins  given  in  settle- 
ment of  the  notes  which  were  held  by  them 
through. a  transfer  from  Levy.  The  trial 
below  was  without  a  Jury,  and  from  the 
conclusions  filed  by  the  court  the  following 
facts  appear:  On  November  22,  1887,  Jeff 
Haynes,  who  was  the  owner  of  the  land, 
conveyed  It  to  Andy  Perkins  by  his  deed  of 
that  date,  wtdch  was  never  recorded,  for  a 
consideration  of  $1,6(X),  evidenced  by  four 
notes,  for  f4(X)  each,  three  of  which  were 
due  December  1,  1888,  December  1,  1889,  and 
December  1,  1890,  respectively,  executed  to 
him  by  Perkins.  The  deed  retained  a  ven- 
dor's lien  on  the  land  to  secure  the  payment 
of  the  notes.  On  the  date  of  their  execution 
Haynes  transferred  the  three  notes,  whose 
due  dates  are  given,  by  bis  ind(vsement  in 
blank  to  H.  Levy,  In  consideration  of  a  cred- 
it of  $1,000  on  his  account  with  Levy  for 
merchandise.  Perkins  took  immediate  pos- 
session of  the  land,  and  held  possession  un- 
der his  purchase  from  Haynes  until  April 
10,  1899,  when  he  conveyed  it  to  the  appel- 
lees in  cancellation  of  the  ptu-chase-money 
notes,  and  has  since  held  it  as  their  tenant. 
On  February  11,  1893,  Jeff  Haynes  executed 
a  deed  for  the  land  to  H.  Levy  for  a  recited 
consideration  of  blank  dollars.  At  the  time 
of  this  conveyance,  which  was  never  ac- 
knowledged for  record,  $100  had  been  paid 
on  the  fourth  note,  which  had  been  retained 
by  Haynes;  and  Levy  subsequently,  and 
after  January,  1896,  made  collections  on  the 
notes  held  by  him.  On  March  12,  1895,  Levy 
borrowed  from  L.  A.  Beddingfleld  the  sum 
of  $1,890,  and  gave  him  his  note  for  that 
amount,  and  transferred  and  delivered  to 
him  as  collateral  security  therefor,  along 
with  others,  the  three  Perkins  notes  held 
by  him.  This  note  was  renewed  by  Levy 
March  12,  1896,  and  the  collateral  notes  re- 
mained with  Beddingfleld.  Mrs.  E.  Good- 
man took  up  the  Levy  note  March  12,  1807, 
by  executing  her  note  to  Beddingfleld  for 
the  amount  thereof,  and  left  with  him  as  col- 
lateral security  the  Perkins  notes  already  in 
his  hands.  She  renewed  this  note,  with 
the  collaterals,  March  12,  1898.  On  January 
10,  1809,  Anderson,  Evans  &  Ward,  the  ap- 
pellees, purchased  from  B.  Goodman  certain 
real  estate,  merchandise,  and  other  property 
which  bad  formerly  belonged  to  H.  Levy,  and 
in  the  transaction  agreed  to  pay  her  note  to 
Beddingfleld  for  $1,890  and  interest.  In  con- 
sideration, among  other  things,  of  the  trans- 
fer and  delivery  to  them  of  the  three  Perkins 
notes  held  by  Beddingfleld  as  collateral  se- 
curity fto  the  debt.  Appellees  paid  the  note 
March  30,  1899,  and  Beddingfleld  made  them 
a  written  transfer  of  the  Perkins  and  oth- 
er notes.    None  of  the  transfers   of   these 
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notes  were  ever  recorded.  On  the  28d  day 
of  January,  1896,  H.  Levy  entered  Into  a 
written  contract  with  Andy  Perkins,  Kinch 
Perkins,  and  John  Perkins,  reciting  the  sale 
of  the  land  sued  for  by  H.  Lievy  to  Andy, 
Klncb,  John  and  Walter  Perking  on  Janu- 
ary 1,  1806,  for  $1,200  and  interest,  and  that 
the  landlord's  lien  was  retained  to  secure 
the  payment  of  the  purchase  money,  and 
that,  if  same  was  not  paid  as  It  matured, 
then  a  rental  was  to  be  paid  of  six  bales  of 
cottxm  per  annum,  and  if  the  parties  paid 
more  than  rents,  etc.,  then  the  payments 
were  to  go  on  the  premises,  and  failure  to 
comply  with  the  contract  was  to  render  it 
Told,  and  the  premises  were  to  revert  to 
Levy.  It  was  undisputed  that  no  sale  was 
really  made  on  January  23,  1806,  and  that 
the  purpose  of  this  contract  was  to  secure 
the  payment  of  Perkins'  purchase-money 
notes  that  Haynes  transferred  to  Levy. 
Neither  Beddlngfleld  nor  the  appellees  ever 
had  any  knowledge  of  the  above-mentioned 
contract,  or  of  any  attempt  to  rescind  the 
sale  or  cancel  the  notes  prior  to  their  deliv- 
ery to  the  appellees.  On  April  10,  1898,  In 
consideration  of  the  cancellation  and  deliv- 
ery  to  him  of  his  notes  given  therefor,— JefT 
Haynes  having  transferred  the  fourth  note 
to  them  without  consideration;  the  land  be- 
ing worth  less  than  the  other  three  notes,— 
Andy  Perkins  conveyed  the  land  to  the  ap- 
pellees, and  thereafter  held  the  same  as 
their  tenant  L.  Pnster  &  Go.  recovered  a 
Judgment  against  H.  T^evy  In  the  district 
court  of  Leon  county  on  Novemher  11,  1898, 
for  the  sum  of  $677.91,  and  on  January  13, 
1899,  caused  an  abstract  of  It  to  be  recorded 
and  indexed  in  the  office  of  the  county  clerk 
of  I.<eon  county  An  execution  was  issued 
on  this  Judgment,  and  levied  upon  the  land 
in  controversy,  and  it  was  regularly  sold  at 
sheriff's  sale  May  2,  1899,  and  bought  by  L. 
Puster  &  Oo.,  the  plaintiffs  in  execution,  and 
a  deed  was  executed  to  them  therefor  by 
the  sheriff,  conveying  all  the  title  held  by 
H.  Levy  on  January  18,  1899;  their  bid  be- 
ing credited  on  the  Judgment  after  payment 
of  costs.  The  trial  Judge  found  as  a  fact 
that  Perkins  had  told  the  attorney  for  ap- 
pellants that  he  held  the  land  as  the  ten- 
ant of  H.  Levy,  and  had  been  bo  holding  It 
for  14  years  prior  to  the  record  of  the  ab- 
stract of  the  Judgment  of  L.  Poster  &  Go. 
against  H.  Levy.  There  is  no  testimony  in 
the  statement  of  facts  to  support  the  conclu- 
sion, but  there  was  no  objection  made  to  it 
by  the  appellees  in  the  court  below,  nor  Is 
there  any  cross  assignment  of  error  against 
it  in  this  court. 

The  conveyance  of  the  land  by  Jeff 
Haynes  to  H.  Levy  was  not  a  rescission  of 
the  sale  made  by  him  to  Andy  Perkins,  but 
was  a  transfer  of  the  superior  title  held  by 
him  for  the  enforcement  of  the  contract. 
One  note  had  been  reserved  by  Haynes,  up- 
on which  he  collected  the  sum  of  $100,  and 
the  other  three  were  retained  by  Levy,  and 


collections  made  thereon;  and  they  were 
afterwards  transferred  by  him  to  Bedding- 
field  as  collateral  security  for  his  debt  and 
note  for  $1,890,  and  remained  with  him  as 
such  security  until  they  were  sold  to  the  ap- 
pellees. It  appears  that  the  Intention  of  the 
parties  was  not  to  rescind  the  sale,  but  to 
preserve  the  security;  and  the  court  below 
I4  sustained  by  the  evidence  in  the  conclu- 
sion that  Levy  had  no  interest  In  the  land 
subject  to  execution.  Brotherton  v.  Ander- 
son (decided  this  day  by  this  court)  66  S.  W. 
682.  The  contract  entered  Into  on  January 
23,  1896,  bettreen  H.  Levy  and  Andy  Per- 
kins and  his  sons,  as  interpreted  by  the  other 
evidence  In  the  case  in  explanation  thereof, 
appears  to  have  been  Intended  as  additional 
security  for  the  payment  of  the  purchase 
money  of  the  land,  and  is  not  conclusive  evi- 
dence that  the  sale  had  been  rescinded. 
When  It  was  entered  into,  Levy  had  already 
transferred  the  notes  to  Beddlngfleld,  and  It 
could  not  affect  the  title  of  the  appellees  to 
the  notes  acquired  by  them  in  good  faith. 

Appellants  objected  to  the  testimony  of 
Waltman  introduced  by  the  appellees,  to  the 
effect  that  It  was  agreed  by  the  parties  when 
the  contract  was  entered  Into  that,  when- 
ever 10  bales  of  cotton  were  paid  In  on  one 
of  the  notes  executed  by  Perkins  to  Haynes, 
it  should  be  surrendered  and  canceled,  on 
the  ground  that  the  written  contract  could 
not  be  varied  by  parol  evidence.  If  this  evi- 
dence should  be  rejected,  the  Judgment  of 
the  court  should  not  be  reversed,  because 
there  was  sufficient  evidence  admitted  with- 
out objection  to  show  the  nature  of  the  con- 
tract; and  even  if  there  were  not  sufficient 
evidence  to  show  that  the  contract  was  for 
additional  security,  only,  as  above  stated, 
the  appellees  could  not  be  affected  by  It 
Levy  having  no  title  in  the  land  subject  to 
execution,  even  if  It  should  be  conceded  that 
the  lien  of  the  appellants  could  be  fixed  upon 
the  land  by  reason  of  the  legal  title  being 
vested  In  Levy  by  the  unrecorded  deed  from 
Haynes  to  him,  it  not  appearing  that  the 
appellants,  when  they  recorded  the  abstract 
of  their  Judgment  had  no  notice  of  the  lieu 
of  the  notes,  It  will  be  presumed  In  support 
of  the  Judgment  that  they  had  such  notice, 
although  no  special  finding  of  the  fact  was 
made.  Perkins  was  in  possession  of  the 
land,  and  appellants  caused  appellees  to  be 
served  with  a  notice  of  the  sale  because 
their  attorney  bad  heard  of  the  assertion  of 
some  claim  by  them';  and,  although  a  wit- 
ness In  the  case,  the  attorney  did  not  testify 
that  he  had  no  notice  of  the  claim  before 
the  abstract  of  the  Judgment  was  recorded, 
though  It  appears  from  the  finding  of  the 
court  that  Perkins  told  that  he  was  a  tenant 
of  Levy.  These  facts  support  the  Implied 
conclusion  of  the  court  that  appellants  had 
notice  of  the  claim  of  appellees  when  they 
recorded  the  abstract  of  their  Judgment 
and,  having  notice  that  Levy's  title  was  not 
such  as  was  subject  to  execution,  the  record 


«86 


M  BOUTHWSISTBBN  BEFOBTEB. 


(Tex. 


of  the  abatraet  nf  their  Jndgment  did  not  llx 
a  Uen  on  the  land. 

The  jndgment  of  the  oowt  below  will  tte 
affirmed.   Affirmed. 


FIDELITY  &  DEPOSIT  00.  OP  MARY- 
LAND T.  SBYMOUB.! 
(Coon  of  CItU  Appeals  of  Texas.     Jan.  17, 

1902.) 

OARNISHM.BNT— OBNBRAL     WRITS— OAUSBS 
NOT  JOINT-CONSOLIDATION-JUDOMBNT. 

1.  Where  an  application  for  garnishment  al- 
leged that  tvo  perBona  held  moneya  belonginK 
to  defendant,  and  prayed  the  iisaance  of  writs 
to  each  of  them,— no  joint  indebtedness  to  de- 
fendnut  being  alleged,— the  clerk  of  the  court 
had  no  authority  to  docket  the  caoaes  as  one 
suit. 

2.  Where,  in  garnishment,  causes  of  action 
are  asserted  in  the  application  against  a  cor- 
poration and  against  its  agent  individually 
which  are  such  that  they  might  be  consolidated, 
but  the  agent  does  not  answer  iudiTidually,  and 
cannot  be  compelled  to,  because  not  a  resident 
of  the  county  when  the  writ  was  serred,  that 
the  clerk  places  the  agent's  name  on  the  docket 
as  a  party  does  not  render  a  jndgment  against 
the  corporation  alone  InTalid,  as  not  disposing 
of  the  cause  as  to  all  parties. 

Error  from  district  court,  Colorado  coun- 
ty;  James  C.  Wilson,  Judg& 

Garnishment  proceedings  by  S.  K.  Sey- 
mour against  the  Fidelity  &  Deposit  Compa- 
ny of  Maryland  and  others.  From  a  Judg- 
ment in  favor  of  plalntifT,  tbe  Fidelity  A 
Deposit  Company  brings  error.    Affirmed. 

BulUtt  &  Louis,  for  plaintiff  in  error.  W. 
L.  Adklns  and  Geo.  McCormick,  for  d^end- 
ant  in  error. 

PUDASANTS,  J.  This  Is  a  garnishment 
proceeding.  The  defendant  In  error,  being  a 
jndgment  creditor  of  the  firm  of  BnfBngton 
A  CoverdiU.  in  the  sum  of  $1,816.80,  applied 
for  and  procured  the  issuance  of  a  writ  of 
garnishment  against  the  plaintiff  in  error 
and  against  A.  O.  Robb.  The  application  for 
garnishment  is  In  usual  form,  and  allege* 
that  tbe  applicant  "has  reason  to  believe, 
and  does  believe,  that  A.  Q.  Robb  and  tbe 
Fidelity  &  Deposit  Company  of  Maryland 
are  both  Indebted  to  said  Bufflngton  &  Cov- 
erdlll,  or  have  in  their  hands  effects  belcmg- 
Ing  to  said  defendants,"  and  asks  that  a 
writ  of  garnishment  be  issued  to  each  of  said 
parties.  The  writs  were  Issued  as  prayed 
for,  and  served  upon  Robb  individually  and 
as  agent  of  plaintiff  in  error.  Tbe  district 
clerk  entered  the  proceedings  on  the  docket 
of  the  court  as  one  suit  under  the  style,  "S. 
K.  Seymour  vs.  A.  O.  Robb  and  tbe  Fidelity 
and  Deposit  Company  of  Maryland."  At 
the  term  of  the  court  to  which  the  writs 
were  returnable,  plaintiff  in  error  an.«iwered, 
denying  that  It  was  Indebted  to  said  Buf- 
flngrton  &  Coverdlll,  or  had  any  effects  of 
said  firm  In  its  possesBloo.    This  answer  was 
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OHitroverted  by  the  defendant  In  error,  and 
upon  tbe  issue  thus  made  the  cause  was 
tried,  and  judgment  rendered  for  defendant 
In  error  for  the  amount  due  him  on  bis  judg- 
ment against  Buffington  &  Coverdin.  A.  G. 
Robb,  not  being  a  resident  of  Colorado  coun- 
ty when  the  writ  was  served  upon  him,  and 
not  behig  required  to  answer  thereto,  filed 
no  answer,  and  defendant  in  error  made  no 
application  for  a  commission  to  require  taim 
to  answer  said  writ,  and  did  nothing  indi- 
cating any  intention  to  farther  proceed 
against  said  Robb;  but  no  motion  was  made 
to  have  his  name  stricken  from  the  style  of 
tbe  cause  aa  It  appeared  upon  the  docket  of 
the  court 

Briefly  stated,  tbe  material  facts  proven 
on  the  trial  are  as  follows:  The  defendant 
hi  error  had  obtained  a  Judgment  In  tbe  dis- 
trict court  of  Colorado  county  against  Buf- 
fington A  Coverdlll,  from  which  the  said 
Bufflngton  A  Coverdlll  had  appealed,  and  in 
order  to  secure  the  plaintiff  In  error,  who 
was  security  on  said  appeal  bond,  bad  turn- 
ed over  to  A.  G.  Robb,  agent  of  plaintiff  In 
error,  $735  in  cash,  besides  a  lot  of  notes  and 
accounts  and  certain  property,  consisting  In 
part  of  a. stock  at  Inmlier  situated  in  a  lum- 
ber yard  owned  and  operated  by  said  Buf- 
flngton A  CoverdiU,  in  the  town  of  Bock 
Island,  In  Colorado  county.  This  lumber  and 
tbe  lots  on  which  the  yard  was  situated 
were  sold  by  said  Robb,  and  the  proceeds 
of  same  amounted  to  the  sum  of  ^11&47. 
The  judgment  against  Bufflngton  A  Cover- 
dlll was  affirmed  on  appeal,  and  there  was 
due  defendant  In  error  on  said  judgment 
the  amonnt  adjudged  by  the  court  below 
against  plaintiff  In  error.  A.  O.  Robb,  as 
general  agent  of  the  plaintiff  in  error,  at 
the  time  the  writ  of  garnishment  waa  served 
on  him  aa  sach  agent  had  In  his  hands,  of 
the  proceeds  of  the  sale  of  said  Inmber,  a 
sum  largely  In  excess  of  the  amount  due  de- 
fendant In  error  on  said  jndgment  against 
Buffington  &  Coverdlll.  Robb  testified  that 
the  lumber  was  not  turned  over  to  blm  as 
agent  of  plaintiff  In  error,  but  that  he  took 
charge  of  and  sold  same  In  his  Individual 
capacity,  and  now  holds  the  proceeds  of  said 
sale  in  such  capacity,  and  not  as  agent  of 
tbe  plaintiff  in  error.  This  testimony  Is 
contradicted  by  all  the  other  evidence  in 
the  case,  and  tbe  trial  coort  is  abundantly 
sustained  In  bis  finding  that  it  is  not  true. 

Plaintiff  In  error  presents  but  two  assign- 
ments. The  first  assignment  is  as  follows: 
"The  court  erred  in  rendering  and  entering 
final  judgment  in  the  above  cause  against 
plaintiff  in  error,  because  A.  G.  Robb  was  a 
party  defendant  In  said  cause,  and  the  same 
was  in  no  way  disposed  of  as  to  said  A.  6. 
Robb,  and  only  one  final  judgment  could  be 
rendered  therein."  The  application  for  gar- 
nishment does  not  allege  that  A.  G.  Robb^ 
and  plaintiff  In  error  are  jointly  IndeMed  h> 
the  said  Bufflngton  A  CoverdiU,  or  that  they 
are  jointly  In  possession  of  property  belong- 
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lag  to  said  defendants.  Writs  of  garnish- 
tuent  are  asked  to  Issue  to  each  of  them. 
There  being  no  cause  of  action  asserted 
iigalnst  said  garulsbees  Jointly,  the  clerk 
had  no  authority  to  docket  the  two  separate 
causes  asserted  In  the  application  for  gar- 
nishment as  one  suit.  Conceding  that  the 
separate  causes  of  action  asserted  against 
each  of  said  parties  were  such  that  the  sep- 
arate suits  might  have  been  consolidated  and 
tried  as  one,  the  record  shows  that  this  was 
uot  done,  nor  attempted  to  be  done,  and 
could  not  have  been  done,  for  the  reason 
that  A.  G.  Bobb  was  not  required  to  answer, 
and  did  not  answer,  the  writ  served  upon 
him  in  his  ludlvlduai  capacity.  The  con- 
troverting affidavit  filed  by  the  defendant  in 
error  asserts  no  claim  against  said  Robb  in 
his  individual  capacity,  and  the  whole  rec- 
ord abundantly  shows  that  said  Robb,  In  bis 
individual  capacity,  was  not  a  party  to  this 
proceeding  as  same  was  presented  and  tried 
in  the  court  below;  and  the  mere  fact  that 
the  derk  had  erroneously  placed  his  name 
on  the  docket  as  one  of  the  parties  will  not 
vitiate  the  ju^ment  because  no  disposition 
of  the  cause  Is  made  as  to  him.  The  Judg- 
ment Is  a  final  Judgment,  and  disposes  of  all 
the  actual  parties  to  the  cause  before  the 
court. 

The  second  assignment  complains  of  the 
judgment  as  being  unsupported  by  the  evi- 
dence. It  Is  unnecessary  to  discuss  this  as- 
signment, as  the  facts  above  fotmd  by  us, 
ns  disclosed  In  the  record,  fully  support  the 
Judgment  of  the  court  below.  We  are  of 
opinion  that  the  overwhelming  preponder- 
ance of  the  evidence  sustains  the  flodlngs 
of  the  trial  court  and  the  Judgment  of  said 
court  should  be  in  all  things  aflBrmed,  and 
It  is  so  ordered. 

Affirmed. 


SIMMONS  V.  RICHARDS  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  11, 

1902.) 

BANKHUPTCy— POWERS  OF  TRUSTEE— ASSIGN- 
MENT BY  BANKRUPT— FRAUD— BSTOPPKli— 
JUDGMENT— COLLATERAL   ATTACK. 

1.  A  corporation  sued  to  recover  a  halt  in- 
terest in  a  certain  business  which  it  had  pur- 
chased at  execution  sale  from  a  party  who  sub- 
Requentiy  became  bankrupt.  The  bankrupt  dis- 
claimed any  interest  in  the  subject-matter, 
claiming  that  the  entire  bnsineHs  was  owned  by 
the  owner  of  the  other  half  IntereRt,  who  was 
a  defendaiit  in  the  oriicinal  suit.  The  trubtee 
in  bankruptcy  intervened,  and  afrreed  with  the 
rompany  that  in  case  it  recovered  the  property 
it  Hbonld  l>e  entitled  to  a  certain  sum  and  the 
tni.--1i'e  to  the  remainder.  Held,  that  such 
.itcreenient  was  not  fraudulent  as  to  the  bonk- 
iiipt  or  a  party  claiming  under  a  subBequcnt 
transfer  from  him,  so  as  to  vitiate  the  judg- 
ment, it  appearing  that  the  sum  agreed  on  as 
belonging  to  the  company  was  le.ss  than  it  was 
entitled  to  under  its  execution. 

2.  Such  agreement  wa$  uot  beyond  the  au- 
thority of  the  trustee. 

3.  The  banknipt  having  disclaimed,  one 
claiming  under  him  could  not  afterwards  assert 
title. 


4.  Where  facts  vitiating  a  Judgment  are 
known  at  the  time  of  a  motion  for  a  new  trial, 
and  not  then  urged,  such  facts  cannot  after- 
wards be  set  up  collaterally  to  impeach  the 
judgment. 

5.  A  trustee  in  bankruptcy  cannot  be  compel- 
led to  account  in  a  collateral  proceeding  involv- 
ing title  to  the  bankrupt's  properly  for  funds 
he  has  received  as  tnis,tpe,  but  such  relief  must 
be  obtained  through  the  court  appointing  him. 

Appeal  from  district  court,  Gra.vsou  coun- 
ty;  Rice  Maxey,  Judge. 

Action  by  D.  A.  Simmons  against  Burton 
Richards  and  others.  From  a  Judgment  In 
favor  of  defendants,  plaintlft  appeals.  Af- 
firmed. 

Barrett,  Simmons  &  Freeman  and  Gallo- 
way &  Templeton,  for  appellant.  L.  B.  Epp- 
Etein,  A.  U.  Uulver,  and  A.  G.  Moseley,  for 
appellees. 

RAINBY,  O.  J.  Tbe  appellant,  Simmons, 
sued  the  appellees,  Meyer  Bros.  Drug  Com- 
pany,-J.  L.  Jones  as  receiver.  Burton  Rich- 
ards, trustee  of  J.  A.  De  Gangb,  bankrupt, 
and  Claud  Arnold,  clerk  of  the  district  court 
of  Grayson  county,  Tex.,  to  set  aside  a  Judg- 
ment rendered  by  the  district  court  of  said 
Grayson  county,  wherehi  Meyer  Bros.  Drug 
Company  was  plaintiff,  and  Jones,  Simmons, 
and  De  Gaugh  were  defendants,  and  Burton 
Richards,  trustee,  was  Intervener,  the  judg- 
ment being  in  favor  of  the  plaintiff  and  in- 
tervener. A  writ  of  injunction  against  all 
aald  parties  was  prayed  for  to  prevent  the 
paying  out  of  moneys  In  tbe  bands  of  said 
clerk  and  said  receiver;  and,  further,  that 
they  account  for  same,  and  pay  same  to- 
plaintiff.  Upon  a  hearing  before  tbe  court 
without  a  Jury,  judgment  was  rendered  for 
defendantsi. 

The  suit  of  Meyer  Bros.  Drug  Company 
against  Jones  et  al.,  aforesaid,  arose  out  of 
a  controversy  as  to  the  ownership  of  the 
property  here  in  suit.  The  facts  of  that  con- 
troversy are,  in  substance,  that  Jones  and 
De  Gaugh  were  conducting  a  drug  busineai 
under  the  style  of  Jones  &  Simmons.  Dv 
Gaugh  was  a  Judgment  debtor  of  Meyer  Bros. 
Drug  Company.  Said  company  caused  an 
execution  to  be  levied  upon  De  Gaugh's  un- 
divided half  interest,  a  sale  was  had,  and 
said  company  became  the  purchaser  thereat 
of  said  Interest.  Subsequently  said  com- 
pany sued  Jones,  Simmons,  appellant  herein, 
and  De  Gaugh  to  recover  said  Interest  Bur- 
ton Richards  Intervened,  claiming  the  prop- 
erty as  trustoe  of  De  Gaugh,  bankrupt.  Sim- 
mons claimed  to  be  tbe  owner  of  said  undi- 
vided interest  and  De  Gaugh  disclaimed  any 
title  thereto,  but  claimed  tbe  title  to  be  In 
Simmons.  The  main  Issue  In  this  case  was 
whether  the  title  to  the  property  was  in  Sim- 
mons or  De  Gaugb.  An  agreement  therein 
was  had  between  the  Meyer  Bros.  Drug  Com- 
pany and  Burton  Richards,  trustee,  in  effect 
that  In  the  event  the  property  was  establish- 
ed to  be  De  Gaugh's.  Meyer  Bros.  Drug  Com- 
pany would  be  entitled  to  $3,750,  and  Rich- 
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ards,  aa  trnstee,  to  the  remainder.  Plaintiff 
and  Intervener  recovered,  and  judgment  was 
entered  for  them,  respectively,  In  accord  with 
said  agreement.  After  Judgment  Jones  was 
appointed  receiver,  and  toolc  charge  of  said 
business.  An  appeal  was  prosecuted  to  this 
court,  where  the  Judgment  was  affirmed,  and 
a  writ  of  error  denied  by  the  supreme  court 
See  Jones  v.  Drug  Co.,  61  S.  W.  653.  After 
the  rendition  of  said  Judgment,  De  Gaugh 
transferred  to  appellant,  Simmons,  all  his 
interest  In  the  property,  and  the  ground  urg- 
ed by  Simmons  for  setting  aside  said  Judg- 
ment is  that  in  the  former  suit  Meyer  Bros. 
Drug  Company  failed  to  show  the  amount  of 
interest,  if  any,  It  had  in  the  property,  and 
that  the  trustee  had  no  authority  to  make  the 
said  agreement  with  said  company  allow- 
ing it  a  portion  thereof,  but  that  the  same 
was  made  without  consideration,  and  for  the 
purpose  of  depriving  De  Gaugh  of  any  Inter- 
est he  might  have  therein,  and  in  disregard 
of  his  rights.  The  Judgment  sought  to  be  set 
aside  determined  the  interest  of  the  parties, 
and  is  conclusive,  unless  it  can  be  reformed 
for  the  reasons  assigned.  The  rule  In  cases 
of  this  character  is  that  "relief  will  not  be 
granted  unless  the  party  seeking  It  can  show 
that  he  was  prevented  from  making  a  valid 
defense  to  the  action  in  which  the  Judgment 
has  been  rendered  against  him  by  fraud,  ac- 
cident, or  the  act  of  the  opposite  party,  un- 
mixed with  fault  or  negligence  on  his  part 
He  must  be  able  to  Impeach  the  Justice  and 
equity  of  the  verdict  of  which  he  complains, 
and  to  show  also  that  there  is  good  grounds 
to  suppose  that  a  different  result  would  be 
obtained  by  a  new  trial."  MerrlU  v.  Roberts, 
78  Tex.  28>  14  S.  W.  254.  The  evidence  in 
this  case  not  only  falls  to  show  that  a  differ- 
ent result  would  probably  be  attained,  but  it 
shows  that  De  Gaugh's  interest  in  the  prop- 
erty was  decidedly  greater  at  the  time  of  the 
sale  under  the  Meyer  Bros.  Oompany's  execu- 
tion, and  would  support  a  Judgment  larger 
than  the  amount  recovered  by  said  company. 
The  evidence  does  not  show  that  any  fraud 
was  perpetrated  upon  appellemt  or  De  Gaugh 
In  making  the  agreement  between  the  drug 
company  and  Burton  Richards,  the  trustee. 
De  Gaugh  in  that  suit  claimed  no  Interest 
in  the  property.  Richards,  as  trustee,  was 
entitled  to  recover  all  the  hiterest  of  De 
Gaugh  therein,  over  and  above  that  to  which 
the  drug  company  was  entitled.  The  evi- 
dence shows  that  Richards  and  his  attorney 
were  doubtful  as  to  his  being  entitled  to  any 
thing.  The  agreement  did  not  give  the  drug 
company  more  than  the  evidence  in  this  case 
shows  It  was  entitled  to  recover. 

Under  these  circumstances,  it  cannot  be 
held  that  said  agreement  was  fraudulent 
Besides,  appellant  is  claiming  through  De 
Gaugh.  De  Gaugh  in  that  suit  disclaimed 
any  interest  In  the  property,  and  cannot  now 
b«  beard  to  Impeach  that  Judgment  and  Sim- 
mons occupies  no  better  position  than  he. 
Again,  when  the  motion  for  a  new  trial  was 


made  in  that  suit,  they  knew  of  the  agree- 
ment and  no  sufficient  excuse  Is  shown  why 
the  grounds  here  urged  were  not  then  urged 
in  support  of  that  motion.  Bomar  r.  Parker, 
68  Tex.  435,  4  S.  W.  599. 

On  the  appeal  of  that  suit  it  was  urged 
that  said  agreement  was  void  for  the  want 
of  authority  on  the  part  of  Richards  to  make 
It  That  contention  was  not  sustained.  It 
was  also  nrg^ed  on  that  appeal  that  the  evi- 
dence failed  to  show  what  Interest  the  drug 
company .  had  In  the  property.  This  court 
held  that  under  the  circumstances,  that  fact 
would  not  cause  a  reversal,  and  the  judg- 
ment was  affirmed.  That  decision  left  th* 
Judgment  of  the  district  court  standing,  giv- 
ing to  the  drug  company  $3,750,  and  it  will 
not  be  disturbed  In  the  absence  of  proof  of 
fraud,  and  that  a  different  result  would  prob- 
ably be  reached  on  another  trial. 

The  drug  company  Is  entitled  to  have  its 
Judgment  satisfied  out  of  the  proceeds  of  said 
property,  and  Richards,  as  trustee,  is  entitled 
to  the  remainder,  if  any.  Richards  cannot 
be  required  in  this  proceeding  to  account  to 
plaintiff  for  any  funds  he  may  receive  as 
trustee.  He  Is  responsible  to  the  bankrupt 
court  appointing  him,  and  any  relief  appel- 
lant may  be  entitled  to  against  him  must  be 
obtained  through  that  court 

The  Judgment  is  affirmed.    Affirmed. 


06E  et  aL,  School  Tmstees,  r.  FROBOESB 
et  aL' 

(Court  of  Civil  Appeals  of  Texas.     Jan.  22. 
1902.) 

COtJNTT  TREASURER— PATINO  OUT  SCHOOL 
PUND9. 

Though,  under  Rev.  St.  art.  8934,  it  la  tha 
duty  of  the  county  superintendent  to  apportion 
the  county  school  fund  to  all  the  school  dis- 
tricts, including  independent  districts,  a  coun- 
ty treasurer,  who  is  also  treasurer  of  the  school 
fund,  and  required  to  give  bond  to  disburse 
such  fund  according  to  law,  and  to  pay  snch 
warrants  as  may  be  drawn  thereon  by  compe- 
tent authority,  and  is  iiiiiibited  by  article  39K>d 
from  paying  any  of  it  wittiout  approval  of  the 
county  snperintendeut,  is  not  liable  to  an  in- 
dependeut  school  district  though  he  paid  all 
the  county  school  fund  to  the  other  districts, 
ns  apportioned  by  the  county  superintendent,  on 
his  warrants;  he  having  no  authority  to  in- 
quire into  the  legality  of  apportionments  by  the 
county  superintendent;  Say  lee'  Ann.  Oiv.  St 
art.  930,  empowering  the  treasurer  to  pass  on 
the  legality  of  any  order  or  warrant  presented 
to  him  for  payment,  and  directing  him,  in  case 
uf  doubt  as  to  such  lej^ality,  to  report  to  the 
commissioners'  court  for  their  direction,  which 
article  was  enacted  before  the  school  law,  hav- 
ing no  connection  with  it;  and  the  commission- 
ers' court  having  no  control  over  the  available 
county  school  fund. 

Error  from  district  court,  Bexar  county; 
J.  L.  Camp,  Judge. 

Action  by  Lodls  Oge  and  others,  school 
trustees,  against  Maria  Froboese,  executrix, 
and  others.  Judgment  for  defendants. 
PlalntifEg  bring  error.    Affirmed. 

■  Writ  of  error  denied  by  supreme  court. 
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R.  B.  Minor,  for  plaintiffs  in  error.  Sliook 
Jk  Vander-Hoeven  and  Jeff  D.  C^llds,  for  de- 
fendants in  error. 

FLY,  J.  This  suit  yr&B  Instituted  by  Louis 
Oge,  W.  W.  Sloan,  F.  Oroos,  Michael  Goggan, 
P.  A.  Chapa,  J.  S.  Oarr,  and  J.  E.  Pancoast, 
as  school  trustees  of  the  independent  school 
district  of  the  city  of  San  Antonio,  against 
Maria  Froboeae,  Independent  executrix  of 
the  will  of  Ed  Froboese,  deceased,  Dorothea 
Hoefling,  administratrix  of  the  estate  of  Wil- 
liam Hoefilng,  deceased,  Albert  Meyer,  Thos. 
P.  McCall,  and  J.  E.  Muegge,  on  the  official 
bond  of  Ed  Froboese  as  treasurer  of  Bexar 
county.  The  appellees  are  the  widow  of  Ed 
Froboese  and  the  sureties  on  his  bond,  Mrs. 
Hoefling  being  the  widow  of  one  of  the  sure- 
ties. The  petition,  in  substance,  alleged  that 
the  city  of  San  Antonio  is  an  Independent 
school  district,  and  that  appellants  constitut- 
ed its  board  of  trustees;  that  Ed  Froboese 
had  been  elected  treasurer  of  Bexar  county, 
and  on  November  17,  1894,  had  given  bond 
as  treasurer  of  the  school  fund,  with  Wil- 
liam Hoefling  and  Albert  Meyer,  Thos.  P. 
McCall,  and  J.  B.  Muegge  as  sureties;  that 
the  bond  was  approved  by  the  county  Judge, 
and  said  Froboese  took  the  required  oath 
of  ofllce,  and  continued  to  fill  the  office  for 
the  two  years  ending  in  November,  1896; 
that  while  so  acting  there  came  into  his 
hands  the  sum  of  $4,S0O,  being  the  amount  of 
income  arising  from  the  county-school  funds 
of  the  county  of  Bexar,  which  the  law  requir- 
ed to  be  apportioned  to  all  the  school  dis- 
tricts In  the  county.  Including  the  Independent 
school  district  of  the  city  of  8%n  Antonio;  and 
that  certain  enumerated  sums  should  each 
year  have  been  paid  to  the  school  district  of 
the  city  of  San  Antonio.  It  was  further  al- 
leged that  "the  whole  of  said  income  accru- 
ing for  each  of  said  scholastic  years  was  by 
the  county  superintendent  of  public  Instruc- 
tion of  said  county  unlawfully  apportioned, 
not  to  all  of  the  school  districts  of  said  coun- 
ty, including  the  said  independent  school  dis- 
trict, as  required  by  law,  but  to  all  of  the 
school  districts  of  said  county  except  the 
said  independent  school  district,"  which  was 
omitted  from  the  apportionment  It  further 
charged  knowledge  upon  the  part  of  the 
treasurer  of  the  illegal  apportionment,  and 
the  payment  by  him  of  the  fund  as  It  waa 
apportioned  by  the  county  superintendent 
The  death  of  Froboese  was  alleged,  and  the 
appointment  of  his  wife  as  executrix  of  his 
will.  The  cause  was  tried  by  the  court  and 
Judgment  rendered  for  appellees. 

The  facts  established  that  all  the  money 
which  belonged  to  the  county  school  fund 
had  been  apportioned  to  the  school  districts 
of  Bexar  county,  with  the  exception  of  the 
Independent  school  district  of  the  city  of  San 
Antonio,  and  that  the  same  had  been  paid 
ont  on  legal  and  proper  vouchers,  by  the 
treasurer  of  Bexar  county.  No  part  of  the 
Income  arising  from  the  county  school  funds 
GO  S.W.- 


of  Bexar  county  for  any  of  the  years  men- 
tioned was  ever  apportioned  or  paid  to  the 
Independent  school  district  of  the  city  of 
San  Antonio,  but  all  of  It  was  apportioned 
and  paid  to  the  districts  in  the  county  outside 
the  city.  It  seems  that  a  report  of  the  treas- 
urer was  made  that  $500  of  the  "second-class 
fund"  was  transferred  to  the  "available 
school  fund,"  but  there  was  no  entry  of  the 
amount  on  the  available  school  fund.  Still 
it  vras  agreed  by  the  parties  that  all  the  in- 
come  arising  from  the  county  school  fund 
was  apportioned  to  the  outside  districts  by 
the  county  superintendent  and  all  of  it  paid 
out,  as  apportioned,  upon  warrants  of  the 
county  superintendent  of  public  Instruction, 
or  the  county  Judge  acting  as  such. 

By  the  provisions  of  article  8934,  Rev.  St 
Tex.,  It  is  made  the  duty  of  the  county  super- 
intendent to  apportion  the  state  school  fund 
to  the  several  school  districts,  not  including 
the  independent  school  districts,  and  "at  the 
same  time  apportion  the  Income  arising  from 
the  county  school  funds  to  all  the  school  dis- 
tricts, Including  the  independent  school  dis- 
tricts of  the  county,  making  a  pro  rata  dis- 
tribution as  per  scholastic  census."  It  was 
his  duty,  undoubtedly,  under  the  above  law, 
to  apportion  a  pro  rata  share  of  the  income 
arising  from  the  county  school  fund  to  the 
independent  school  district  of  the  city  of  San 
Antonio,  and,  when  he  failed  and  refused  to 
so  apportion  such  income,  he  could,  in  a  prop- 
er proceeding  by  the  proper  parties,  have 
been  compelled  to  comply  with  the  law.  This 
was  not  done  by  parties  interested,  and  the 
income  of  the  county  school  fund  was  appor- 
tioned by  the  superintendent  to  the  outside 
district  to  the  exdusicm  of  the  city  district. 
As  thus  apportioned,  the  fund  came  into  the 
hands  of  the  county  treasurer.  Under  the 
law,  the  county  treasurer  Is  the  treasurer  of 
the  available  public  free  school  fund,  and 
also  of  the  permanent  county  school  fund  of 
his  county;  and  he  Is  required  to  give  a  bond 
In  double  the  amount  of  such  school  fund, 
conditioned  that  he  will  safely  keep  and 
faithfully  disburse  the  school  fund  according 
to  law,  and  pay  such  warrants  as  may  be 
drawn  on  said  fund  by  competent  authority. 
In  article  3985,  subd.  "d,"  It  Is  provided  that 
the  county  treasurer  shall  not  pay  out  any 
part  of  the  school  fund  without  the  approval 
of  the  county  superintendent  To  sustain 
this  suit,  it  must  necessarily  be  held  that  the 
county  treasurer.  In  his  disbursement  of  the 
available  county  school  fund,  is  clothed  with 
the  power  and  authority  to  inquire  not  only 
into  the  leg^allty  and  validity  of  every  war- 
rant or  voucher  drawn  on  him  by  the  school 
superintendent  but  to  go  back  of  It  and  In- 
quire into  and  decide  upon  the  legality  of  any 
apportionment  made  by  such  superintendent. 
This  would  be  an  extraordinary  power  to  in- 
vest In  any  officer,  involving,  as  it  would,  the 
power  to  discontinue  for  a  time,  at  least  the 
machinery  provided  for  the-  education  of  the 
children   of  the  state,   by  withholding   tbs 


690 


86  SOUTUWUS'i'KItN  REPORTBR. 


(Tex. 


money  necessary  for  carrying  on  such  ma- 
chinery. To  InTest  a  county  officer  with 
such  weighty  authority,  there  should  be  some 
expresa  statutory  warrant  or  sanctioa. 
Grnuta  of  power  to  public  officers  are  subject- 
ed to  a  strict  interpretation,  and  are  con- 
strued as  ccwferrlng  those  powers  only  which 
are  expressly  imposed  or  necessarily  implied, 
ilecbem.  Pub.  Off.  g  511.  The  enforcement 
of  this  rule  is  necessary  for  the  protection  of 
public  interest,  and  must  be  kept  in  view  in 
the  consideration  of  the  acts  of  public  offi- 
cers. In  the  case  of  NoweU  v.  Wright,  3 
▲Hen,  166,  80  Am.  Dec.  62.  it  was  said:  "It 
may  be  a  delicate.  If  not  a  difficult,  task.  t» 
mark  with  precision  the  line  of  discrimina- 
tion between  the  various  classes  of  public  of- 
ficers or  agents  created  by  statrnte^  wko  may 
be  held  responsible  to  IndiTtdmls,  In  an  ac- 
tion on  the  case,  for  injuries  resulting  from 
the  Improper  execution  of  their  official  duties. 
That  many  such  officers  and  agents  have 
been  so  h«ld  responsible,  the  adjudged  cases 
abundantly  show.  While  admitting  the  gen- 
era] principle,  Chancellor  Kent,  in  Bartlett 
T.  Crozier,  17  Johns.  4fi0,  8  Am.  Dec.  428. 
would  confine  the  right  of  action  to  casea 
wh«:e  the  secrices  of  the  officer  are  not  gra- 
tuitous or  coerced,  but  voluntary  and  attend- 
ed with  compensation,  and  also  where  th* 
duty  to  be  performed  is  entire,  absolute,  and 
perfect  To  this  we  may  add  that  the  duty 
should  be  a  personal  one,  and  not  only  one 
which  he  is  under  obligation,  but  clothed 
with  ability,  to  perform,  both  in  the  means 
furnished  to  him,  and  the  legal  authority  to 
act  irrespective  of  superior  officers."  There 
is  no  authority  coufwred  by  statute  on  the 
county  treasurer  to  inquire  Into  the  legality 
of  an  apportionment,  and  no  discretion  Is 
rested  in  him  in  regard  to  the  payment  of 
warrants  or  vouchers  drawn  by  the  county 
superintendent  It  Is  true  that  by  the  pro- 
visions of  article  930,  Sayles'  Ann.  Oiv.  St, 
the  treasurer  is  empowered  to  pass  upon  tbe 
legality  or  propriety  of  any  order,  decree,  cer- 
tificate, or  warrant  presented  to  him  for  pay- 
ment; and  it  is  provided  that  if  he  has 
doubts  In  regard  to  such  legality  or  propriety, 
be  shall  not  pay  the  same,  but  shall  make  re- 
port thereof  to  the  ctHnmissioners'  court  for 
their  consideration  and  direction.  That  pro- 
vision was  enacted  long  before  the  existence 
of  tbe  present  school  law,  and,  we  think,  has 
no  connection  with  it  whatever.  The  com- 
missioners' court  has  no  control  over  the 
Java  liable  school  fund  of  the  county,  but  to 
Ihe  county  Judge  or  county  superintendent, 
ninder  the  direction  of  the  state  superintend- 
ent, is  confided  the  immediate  supervision  of 
all  matters  pertaining  to  public  education  In 
his  county.  The  income  arising  from  the 
coimty  school  fund  is  apportioned  by  the  su- 
perintendent and  on  his  order  alone  can  It  be 
disbursed.  It  follows  that,  if  the  legislature 
had  desired  to  make  tbe  provisions  of  arti- 
cle 930  applicable  to  the  available  school 
fund,  it  would,  in  case  of  doubt,  have  requtar- 


;  ed  tbe  treasurer  to  report  to  tbe  anibotit; 
drawing  the  warrant— tbe  county  snperia- 
tendent  or  his  superior,  the  state  superintend- 
ent The  commissioners'  court  having  no 
power  to  review  or  revise  the  acts  of  die 
county  superintendent  It  would  be  absurd  to 
report  to  that  court  matters  of  doubt  a8  to 
school  vouchers  for  Its  consideration  or  dire(- 
Hoa.  In  the  absence  of  statutory  enactment 
empowering  the  treasurer,  before  paying  tlie 
warrants  or  vouchers  drawn  on  him  by  tbe 
county  superintendent  to  inquire  Into  the  le- 
gality of  the  apportionment  of  the  school 
fund,  and.  In  case  he  is  not  satisfied  Trith 
Bttch  apportionment,  to  block  the  course  o( 
educatlMi  of  the  children,  by  withholding  tbe 
necessary  funds,  the  courts  cannot  invest 
him  with  such  power  or  authority.  Without 
he  Is  clothed  with  sndi  authority,  he  cannot 
be  held  respoosible  for  paying  out  the  school 
money  intrusted  to  his  care  and  keeping,  to 
tbe  express  manner  In  which  the  statute  pro- 
vides he  shall  do  it 
The  Judgment  Is  affirmed. 

On    Motion   for  Blearing. 

(Feb.  19,  1902.) 

The  original  petition  was  filed  on  April  7, 
1900,  and  appelleee  Interposed  a  plea  of  four 
years'  limitation.  The  uncontradicted  testi- 
mony establlBbed  that  all  of  the  money,  with 
tbe  exertion  of  $500,  was  paid  out  more 
than  four  years  before  the  institution  of  tbe 
suit  and  we  hold  tbe  action  was  barred  hj 
limitation  as  to  all  the  amounts  claimed  ex- 
cept that  sum.  Tbe  proof  established  that 
the  account  of  the  treasurer,  made  to  tbe 
commissioners'  court  showed  that  (500  of 
tbe  second-class  school  fund  was  paid  to 
tbe  available  school  fund,  but  the  entry  wu 
not  made  on  the  last-named  fund.  If  tbli 
were  all  the  testimony,  we  might  conclude 
that  a  conversion  of  tbe  ISOO  had  been  es- 
tablished, but  In  the  face  of  this  proot  ap- 
pellants admitted  (and  the  admission  la 
made  a  part  of  the  statement  of  facts)  that 
"no  part  of  the  Income  arising  from  tbe 
county  school  funds  of  Bexar  county  tot  any 
of  the  scholastic  years  mentioned  in  the  pe- 
tition were  ever  apportioned  to  or  paid  to 
or  for  the  use  and  benefit  of  the  independ- 
ent school  district  of  the  city  of  San  An- 
tonio, but  that  it  was  all  apportioned  to 
and  paid  out  for  the  other  school  districts 
and  other  purposes  (the  apportionment  bar- 
ing been  made  by  tbe  county  Bcqperintend- 
ent  of  pnbllc  instmctlon);  and  the  payments 
were  made  upon  warrants  apiMroved  by  tbe 
county  superintendent  of  pnbllc  instmctlou. 
or  tbe  county  Judge  acting  as  such."  We 
presume  that  If  there  bad  not  be«i  evidence 
showing  the  disposition  of  the  $500,  although 
not  found  on  tbe  account  appellants  woald 
never  have  agreed  that  all  of  tbe  fund  for 
which  they  were  suing  had  been  paid  out  on 
warrants  approved  by  the  proper  officer.  It 
Is  said  by  appellants,  in  tbe  motion  for  re- 
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bearing,  that  the  iBcome  arising  from  tbe 
county  school  fund  was,  as  a  rule,  paid  out 
(or  the  other  school  districts;  bat  the  state- 
ment of  facta  goes  further,  and  states  that 
all  of  it  was  paid  out  on  proper  wairants. 

Appellants  contend  that,  imdsr  the  law, 
the  coimty  treasurer  has  the  authority  not 
only  to  pesB  upon  the  validity  oct  warranta 
drawn  by  a  county  aebool  superintendent; 
but  to  sit  In  judgment  upon  the  validity  ot 
an  apportionment  made  of  the  school  fund; 
and  article  030,  Sayles'  Ann.  Civ.  St,  e»- 
pecially,  la  rdled  upon  as  a  basis  for  Buch 
Gontantion.  We  adhere  to  title  ruling  that 
the  article  in  qneetion  has  no  application 
to  the  school  fund.  In  the  recent  case  of 
Webb  Co.  V.  Board  <^  School  Tnutees  of 
Laredo,  65  S.  W.  878,  It  was  said  by  the 
supreme  court:  "We  will  first  inquire  aa  to 
the  duty  devolved  upon  the  req;>ectlve  oounr 
tiea  with  reference  to  their  Qeolal  school 
funds  by  section  6,  art  7,  of  the  oonatltntioB. 
As  we  have  said,  thegr  bold  these  lands  and 
the  principal  of  the  proceeds  of  these  sales 
In  trust  for  the  benefit  of  the  state  schoobi 
in  the  counties;  and  it  may  be  that  they  are 
bound  to  make  good  any  loss  which  may  re- 
Bult  from  an  investment  of  such  inooeeda. 
As  to  what  they  shall  do  with  the  available 
proceeds  of  such  fund,  tiie  constitution  does 
not  presozlbe.  This  was  left  for  tbe  detsF* 
minatloo  of  tbe  legislature;  and  it  Is  mani- 
fest from  arUcle  3935,  Rev.  St,  that  it  was 
the  Intention  of  tbe  lawmalcers  tiiat  the  In- 
come of  the  fund  should  be  paid  to  the  coun- 
ty treasurer  for  the  maintenance  of  the 
schools  for  the  current  year.  In  our  opin- 
ion, when  the  commlsBloners'  court  who  are 
made  by  the  organic  law  the  ezeentlTe  lieard 
for  administering  tbe  aitalrs  of  the  county, 
have  done. this,  they  have  disebarRed  the 
liability  of  the  county  for  that  fund.  It  is 
expressly  made  the  duty  of  the  county  super- 
intendent, whenever  there  is  one,  to  make 
the  apportionment  among  the  school  dl»r 
trlcts  and  conununlties  of  the  county.  In 
the  performance  of  that  duty,  he  la  not  sub- 
ject to  the  control  of  the  commiBBionera* 
court  On  the  contrary,  his  admbiistration 
of  "all  matters  pertaining  to  public  educa- 
tion of  his  county"  is  expressly  made  sub- 
ject to  "the  direction  of  the  state  superin- 
tendent" If  tbe  county  superintendent  is 
not  subject  to  the  control  of  the  commissioD- 
era'  court  to  what  end  should  a  county  treas- 
urer rqMrt  his  doubts  to  such  court  as  to 
tbe.  acts  of  the  county  superintendent?  If 
tbe  commissioners'  court  cannot  exercise 
control  over  tbe  county  snperintendent 
there  can  certainly  be  no  authority  for  a 
county  treasurer  attempting  to  do  so;  and 
when  it  Is  considered  that  in  the  decision 
cited,  it  is  held  that  the  county  superlntODtd- 
cnt  "Is  in  fact  the  officer  and  agent  of  the 
state,"  tbe  absurdity  of  a  county  officer  en- 
deavoring to  supervise  bis  action  becomes 
more  apparent 

The  motion  for  rehearing  is  overruled. 


SCHirWIRTH  V.  THUMMA- 

(Court  of  Olvll  Appeals  of  Texas.     Jan.  8, 

1902.) 

SALES— OCARANTT— ACTION     FOR     PURCHA8B 
PRIO^-BVIDBINCS-IMSTAUCTIONS 

—DAMAGES. 

1.  In  an  action  for  the  price  of  an.  engine,  an 
expert's  testimony  that  at  the  time  the  engine 
was  shipped  it  had  been  tested,  and  was  "in 
perfect  condition,  and.  with  proper  manage* 
ment  would  develop  6.4fi  horse  power,"  was 
not  objectionable  as  a  conclusion  of  the  wit- 
ness. 

2.  An  objeetlon  to  the-  achniaska  of  cividenos 
not  coutaliied  in  the  statantent  ot.  facts  will 
not  be  considered  on  appeal. 

3.  In  an  action  for  the  price  of  an  engine, 
where  defendant  by  his  pleadings  and  evidence, 
raised  the  issue  that  tha  engine- was.  worth  less 
than  the  price  for  wliich  it  waa  sold,  evidence 
was  admissible  on  plaintilTB  part  to  show  that 
it  was  worth  more. 

4.  In  an  action  for'  tbe  price  of-  an  engine 
•old  to  third  persona,  and  tranateRed  to  de- 
fendant with  the  seller's  consent  where  tbe 
seller  tested  the  engine  at  defendant's  request 
testimony  was  admissible  that  the  agent  on 
making  the  test,  stated  that  "it  would  not  be 
a  fair  test  when  mads  in  the.  condition  it  then 
was,"  for  the  purpose  of  showing  that  the  sel- 
ler was  not  to  be  bound  by  the  test  If  un- 
favorable. 

&.  Where  an  issue  was  sabmittad  in  the  main 
charge,  a  special  charge  on  the  same  issue  was 
properly  refused. 

6.  Where  an  engine  sold  defendant  fSfled  to 
develop  the  agreed  capadtr,  but  he  did  not 
oCer  to  return  it  the  measure  ot  damages,  if 
any,  was  the  difference  between  the  contract 
price  and  tbe  market  valae  at  the  time  of  sale. 

7.  A  third  person  who  assumes  an  account 
for  purchase  money  of  personal  property  due 
from  the  purchaser  to  tbe  acUer  is  liable  there- 
on, where  the  account  bears  date  of  the  time 
of  tbe  sole  and  delivery.  In  the  same  manner 
and  to  the  same  extent  »b  the  original  purcha^ 
ex. 

8.  Where  the  price  of  goods  la  due  at  the 
dnte  of  sale,  the  seller  Is  entitled  to  legal  inter- 
est from  that  time. 

On  Motion  fOr  Rehearfng. 
Where  property  sold  accords  with  the  sel- 
ler's guaranty  at  the  date  of  sale,  he  is  entitled 
to  recover  the  price,  uotwitiistandlng  it  after- 
wards fails  to  accord  therewith. 

Appeal  from  Bexar  county  court;  B.  B. 
Green,  Judg& 

Action  by  Emanuel  Thumma  against  Eu- 
gene A.  Holmgreen  and  others,  in  which 
plalntlS  dismissed  his  suit  against  all  the 
defendants  except  William  O.  Schuwirth. 
Judgment  for  plaintiff  against  Schuwirth,  and 
tbe  latter  appeals.    Affirmed. 

O.  A.  Keller  and  Mason  WHIianu,  for  ap- 
pellant Denman,  Franklin  St  McUown,  for 
appellee. 

NEILL,  J.  This  suit  was  brought  by  the 
appellee,  Emanuel  Thumma,  against  Eugene 
H.  Holmgreen,  Julius  H.  Holmgreen,  and  the 
appellant  William  G.  Schnwirtb,  to  recover 
the  sum  of  $250,  alleged  to  be  due  for  tbe 
purchase  money  of  a  gasoline  engine  sold  on 
the  17th  day  of  October,  1898,  by  the  Garrett 
Engine,  Boiler  ft  Machine  Works  to  tbe  Ala- 
mo Iron  Works,  a  partnerstalp,  tbe  members 
of  wbicb  are  tbe  above-named  Holmgreeaa, 
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for  the  stipulated  price  sued  for.  The  ap- 
pellee alleged  In  bis  petition  that  after  the 
sale,  by  some  arrangement  between  the  Ala- 
mo Iron  Works  and  William  G.  Schuwlrtb, 
the  engine  was  delivered  to  appellant,  who 
assumed  payment  of  the  money  sued  for,  and 
that  thereafter  the  Oarrett  Engine,  Boiler  & 
Machine  Works  assigned  Its  claim  against 
defendants  to  plaintiff,  who  by  virtue  of  such 
transfer  is  the  owner  of  the  same.  The  de- 
fendant William  6.  Schuwlrth  answered  that 
the  engine  was  purchased  by  the  Holmgreens 
from  the  Garrett  E<ngine,  Boiler  &  Machine 
Works  under  a  guaranty  that  It  was  a  six- 
horse  power  engine;  that  be  sold  the  engine 
to  Lindhim  &,  Go.  for  the  purpose  of  running 
an  electric  light  plant  of  60  incandescent 
lights;  that  the  engine  would  not  develop 
nor  do  the  work  of  a  six-horse  power  engine; 
that  it  would  not  do  more  work  than  one  of 
three-horse  power,  and  was  not  sufficient  for 
the  purpose  for  which  he  purchased  it;  that 
the  engine  did  not  come  up  to  the  guaranty 
under  which  it  was  sold,  and  Is  worthless 
to  defendant.  In  his  pleadhigs  he  tendered 
the  engine  to  plalntlCT,  stating  that  It  was 
at  the  shop  of  the  Alamo  Iron  Works,  In  the 
dty  of  San  Antonio,  Tex.  The  plaintiff  dis- 
missed his  suit  as  to  the  Holmgreens,  and 
the  case  between  him  and  Schuwh-th  was 
tried  before  a  Jury,  upon  whose  verdict  a 
Judgment  for  $250,  with  Interest  at  the  rate 
of  6  per  cent,  per  annum  from  the  17th  day 
of  October,  189S,  was  entered  against  him. 

Conclusions  of  Fact. 

The  undisputed  evidence  shows  that  J.  H. 
and  E.  H.  Holmgreen  purchased  the  «iglne 
In  question  on  the  17th  day  of  October,  1898, 
from  the  Garrett  Enghie,  Boiler  &  Machine 
Worlts,  at  an  agreed  price  of  $250.  The 
Holmgreens  afterwards  delivered  the  engine 
to  William  G.  Schuwlrth,  who  agreed  to  pay 
the  Garrett  Enghie,  Boiler  &  Machine  Works 
the  purchase  price  of  $250  therefor.  The  ma- 
chine works  at  the  time  agreed  to  the  trans- 
fer, and  charged  the  engine  to  Schuwlrth, 
and  gave  the  Holmgreens  credit  for  It.  It 
was  agreed  by  the  parties  upon  the  trial  that 
appellant  owed  said  amount  of  money  to 
appellee,  unless  the  debt  was  defeated  In 
whole  or  In  part  by  the  defenses  urged  by 
the  defendant  It  seems  to  be  conceded  by 
the  parties  that  the  engine  was  snld  by  the 
Garrett,  etc..  Works  upon  a  guaranty  that  it 
would,  unda  proper  and  reasonable  condi- 
tions, develtq)  a  capacity  of  six-horse  power. 
As  to  whether,  under  such  conditions,  it 
would  develop  that  power,  was  the  principal 
Issue  In  the  case.  This  Issue  was  submitted 
to  the  Jury,  and  decided  In  the  affirmative. 
We  believe  the  evidence  Is  reasonably  suffi- 
cient to  support  the  verdict 

Cioncluslons  of  Law. 

1.  The  third,  fourth,  and  twentieth  assign- 
ments of  error  are  copied  one  after  the  other, 
and  are  followed  by  the  proposition,  "Wit- 


nesses will  not  be  permitted  to  give  their  con- 
clusions." The  statemeat  subjoined  is  tliat 
the  witness  testified,  "The  engine  was  tested 
thoroughly  In  our  shops  before  it  was  shipped 
to  the  Alamo  Iron  Works,  and  when  deliv- 
ered on  board  cars  at  Garrett  Indiana,  for 
shipment,  was  In  perfect  condition,  and,  with 
proper  management,  would  develop  6.46  horse 
power."  It  may  be  doubted  whether,  under 
the  ophilon  In  Railway  v.  True  (Tex.  Civ. 
App.)  67  S.  W.  977,  these  assignments  should 
be  considered.  However,  it  does  not  seem 
to  us  that  the  proposition  Is  supported  by  the 
statement  tmder  It  The  tesUmcmy  as  to 
testing  of  the  engine  and  its  condition  when 
shipped  Is  to  facts,  not  conclusions.  If,  as 
It  appears  from  the  statement  of  fact&  the 
witness  wo'e  an  expert  his  opinion  as  to  the 
power  the  engine,  tmder  proper  conditions, 
would  develop,  was  admissible  as  evidence 

2.  The  evidence,  the  admission  of  which 
Is  complained  of  In  the  sixth  assignment  Is 
not  hi  the  statement  of  facts,  which  must 
prevail  in  considering  assignments  relating  to 
the  Introduction  of  evidence.  Railway  Co.  v. 
Knlppa  (Tex.  Civ.  App.)  27  S.  W.  731. 

3.  Had  not  the  appellant  by  his  pleadings 
and  evidence,  raised  the  issue  that  the  engine 
was  worth  much  less  tlian  the  price  for 
which  It  was  sold,  the  objection  to  evidence 
tending  to  show  that  It  was  worth  more  might 
be  regarded  as  tenable.  Bnt  when  the  Issue 
was  made  by  the  appellant  such  evidence 
was  admissible  in  rebuttal  of  that  Introduced 
by  him  to  show  It  was  worth  much  less  than 
the  price  stipulated  in  the  contract 

4.  We  are  not  able  to  say  from  the  bill 
of  exceptions  taken  by  appellant  to  the  ad- 
mission of  the  testimony  complained  of  in 
the  seventh  asslgnihent  that  such  evidence 
was  erroneously  admitted.  It  may  be  that 
In  connection  with  and  in  explanation  of 
other  evidence  hitrodnced,  it  was  pnqierly 
admitted.  It  seems  to  us  that  it  was.  When 
appellant  desired  the  Garrett  Engine,  Boil- 
er &  Machine  Works  to  test  the  capacity 
of  the  engine,  it  was  proper  for  the  compa- 
ny's agent  before  making  the  test  to  "make 
It  clear"  to  appellant  "that  It  would  not  be 
a  fair  test  when  made  In  the  condition  the 
engine  was."  And  the  admission  of  such  tes- 
timony was  proper  for  the  purpose  of  show- 
ing that  it  was  not  intended,  when  the  test 
was  agreed  to  be  made,  that  appellee  should 
be  bound  by  It  if  It  proved  unfavorable. 

5.  The  court  did  not  err  in  refusing  to 
give  special  charge  No.  3  requested  by  appel- 
lant The  question  as  to  whether  the  engine 
when  sold  would,  tmder  proper  and  reason- 
able use,  develop  a  capacity  of  six-horse 
power,  was  submitted  In  the  main  charge. 
As  there  was  no  evidence  tending  to  show 
that  the  engine  was  returned  or  offered  to 
be  returned  either  to  the  seller  or  apptilee, 
the  measure  of  damages,  if  any,  was  the 
difference  between  the  contract  price  and  Its 
market  value  at  the  time  of  sale.  And  the 
court  properly  so  Instructed  the  Jury.(> 
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e.  The  appellant  baTlng  assumed  the  pay- 
ment  of  the  account  for  the  purchase  money 
due  from  the  Holmgreens  to  the  Garrett  Bn- 
gine.  Boiler  &  Machine  Works,  by  whom  it 
iras  transferred  to  appellee,  and  as  the  ac- 
count bore  date  17th  of  October,  1S88,  which 
was  when  the  sale  was  made  and  engine 
delivered,  appellant  was  liable  In  the  same 
manner  and  to  the  same  extent  that  the 
Holmgreens  would  have  been  had  not  they 
been  discharged  of  their  liability  by  the 
agreement  of  appellant  to  pay  their  debt,  and 
of  the  machine  worka  to  take  him  for  it 
This  was  properly,  by  the  charge,  made  the 
test  of  appellant's  liability. 

7.  The  court  proi>erly  instructed  the  Jury, 
in  event  of  a  verdict  for  plaintiff,  to  find  the 
legal  rate  of  interest  on  the  account  from 
date  of  sale.  Howard  v.  Ehnerson,  65  S.  W. 
382,  8  Tex.  Gt  Rep.  451. 

There  is  no  error  assigned  which  reqnhres 
a  reversal  of  the  Judgment,  and  it  is  affirmed. 

On  Rehearing. 

(Feb.  19,  1902.) 

The  only  question  raised  by  this  motion 
worthy  of  notice  is  the  correctness  of  the 
foUowing  paragraph  of  the  court's  charge, 
viz.:  "If  you  believe  from  the  evidence  that 
the  gasoline  engine  delivered  by  the  Garrett 
Boiler  &  Engine  Company  to  Holmgrreen  ft 
Sons  on  the  27th  day  of  October,  1898,  would, 
under  proper  and  reasonable  use,  develop  a 
capacity  of  six-horse  power,  then  yon  will 
return  a  verdict  for  plalntlfl  for  $250,  with  8 
per  cent  interest  thereon  from  October  17, 
180S,  notwithstanding  you  may  believe  that 
thereafter  the  engine  failed  to  develop  a  ca- 
pacity of  six-horse  power."  It  will  be  ob- 
served from  our  conclusionB  of  fact  the  cor- 
rectness of  which  cannot  be  denied,  that  on 
the  17th  day  of  October,  1896,  the  Garrett 
Engine,  Boiler  &  Machine  Works  sold  the 
engine  in  question  to  J.  H.  and  B.  H.  H<^m- 
green  at  nn  agreed  price  of  $250;  that  after 
the  date  of  the  purchase  the  Holmgreens  de- 
livered the  engine  to  appellant  who  agreed 
to  pay  the  boiler  and  machine  works  the 
pnndiase  price  therefor.  The  machine  works 
at  the  time  agreed  to  the  transfer,  and  char- 
ged the  engine  to  Schuwirth,  and  gave  the 
Holmgreens  credit  for  it  The  appellee  after- 
wards became  the  owner  of  the  claim  for,  the 
purchase  money.  Under  these  facts,  what- 
ever right  the  engine,  boiler  and  machine 
works  had  against  the  Holmgreens  for  the 
purchase  money  at  the  time  they  delivered 
the  engine  to  Schuwirth  it  had  against  him, 
and  such  right  at  the  time  the  case  was  tried 
was  in  appellee.  What  was  this  right  of  the 
engine,  boiler  and  machine  works  against  the 
Holmgreens?  Clearly,  it  was  to  the  purchase 
money  of  the  engine,  provided  it  met  the 
guaranty  of  being  one  of  six-horse  power  at 
the  time  it  was  purchased.  That  was  on  the 
17th  day  of  October,  1898.  This  was  the 
time  to  determine  whether  it  was  an  engine 


with  the  power  and  capacity  guarantied.  If 
It  was  then  as  guarantied,  it  is  Immaterial 
what  its  power  or  capacity  was  afterwards; 
for  the  obligation  of  the  Holmgreens  to  pay 
the  purchase  price  was  fixed,  and  their  ob- 
ligation was  assumed  by  the  appellant  This 
was  what  the  Jury  were  by  the  charge  re- 
quired to  determine,  and  they  by  their  ver- 
dict found  that  the  engine  when  purchased 
by  the  Holmgreens  fully  met  Its  giuranty. 
It  is  true,  the  evidence  introduced  by  appel- 
lant as  to  the  capacity  and  power  of  the 
engine  after  it  was  delivered  to  him  tended 
to  show  that  It  did  not  fulfill  its  guaranty 
at  the  time  it  was  sold  to  the  Holmgreens. 
This  was  to  be  considered  by  the  Jury  in  con- 
nection with  the  other  testimony  In  deter- 
mining the  issue.  Certainly  the  charge  did 
not  withdraw  its  consideration  from  the  Jury; 
and.  If  appellant's  counsel  apprehended  that 
the  Jury  might  so  construe  the  charge  as  to 
believe  it  excluded  from  their  consideration 
such  evidence,  they  should  have  requested 
such  a  charge  as  would  have  required  them 
to  consider  such  evidence,  In  connection  with 
the  other  testimony,  in  determining  whether 
the  engine  met  its  guaranty  at  the  time  it 
was  sold  to  the  Holmgreens. 
The  motion  is  overruled. 


McLANB  V.  MAURBR  et  al.' 

(Court  of  Civil  Appeals  of  Texas.     Jan.  8, 

1902.) 

CONTRACTS— SALE  OP  LAND— CONSTRUCmON— 

BREACH— KVIDENCB-CHARQB— 

MEASURE  OF  DAMAGES. 

1.  Where,  In  an  action  for  breach  of  a  con- 
tract, by  which  plaintiffs  were  authorized  to 
sell  defendant's  land,  a  minimum  price  being 
fixed,  and  It  being  specified  that  an  asking 
price  for  the  several  tracts  should  be  agreed 
on,  it  is  alleged  that  such  price  was  agreed  to. 
the  complaint  is  not  demurrable  ou  the  ground 
that  the  price  is  not  stated  in  the  contract. 

2.  Where  a  contract  authorizing  plaintiffs  to 
sell  land  within  certain  time  is  extended  witli 
slight  changes,  by  iudorscment  tiiereon,  in  an 
action  for  tne  breach  before  the  extended  time 
has  expired  it  is  proper  to  declare  on  both  con- 
tracts. 

3.  In  an  action  for  breach  of  a  contract  by 
which  plaintiffs  were  authorized  to  sell  de- 
fendants lands,  and  to  have  one-half  the  price 
received  in  excess  of  a  certain  sum,  an  allega- 
tion of  what  they  would  have  realized  from  vxo 
sale  forms  a  sufficient  basis  for  the  recovery  of 
damages. 

4.  where  defendant  violated  a  contract  by 
which  plaintiffs  were  authorized  to  sell  his 
lands  after  such  contract  had  been  renewed,  in 
an  action  for  the  breach  evidence  of  plaintiffs' 
activity  under  the  original  contract  could  not 
injuriously  affect  defendant's  interests. 

6.  Where  a  contract  by  which  plaintiffs  were 
authorized  to  sell  defendant's  lands  within  a 
certain  time  was  renewed,  and  certain  changes 
then  made  by  erasures  and  interlineations,  tes- 
timony explaining  such  changes  was  competent. 

6.  In  an  action  for  breach  of  a  contract  au- 
thorizing plaintiffs  to  sell  defendant's  lands, 
testimony  that  another  person  had  said  to  third 
parties  that  he  was  agent  of  defendant  to  sell 
such  lands  was  incompetent. 

7.  In  an  action  for  breach  of  a  contract  au- 
thorizing plaintiffs  to  sell  defendant's  lands,  it 

'  For  opinion  on  motion  (or  rehearing,  see  66  8.  W.  1108. 
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waa  competent  to  ahow  tliat  defendant,  know- 
ing a  certain  person  wai  in  plaintiffs'  employ, 
without  their  knowledge  employed  him  at  the 
same  time  to  oell  for  defendant,  thereby  inter- 
ferinR  with  plaiiitiCB'  salea. 

&.  In  an  action  for  breach  of  a  contract  au- 
thorizing; plaintiffs  to  sell  defendant's  lands  it 
was  competent  to  examine  witnesses  as  to  the 
demand  for  such  lauds,  and  applications  to 
purchase  and  offers  therefor  made,  and  the 
probable  coat  of  aellinp  the  remaining  lands. 

9.  Where,  in  an  action  for  breach  of  a  con- 
tract authorizing  plaintiffs  to  sell  defendants' 
Innds,  the  law  governing  the  facts  was  properly 
given  in  tke  charge  of  the  conrt,  a  refusal  to 
(live  special  requested  charges  waa  proper. 

10.  TV  here  uncontrorerted  eridence  showed 
that  defendant  had  revoked  plaintiffs'  author- 
ity to  mU  lauds,  it  wm  not  error  far  the  court 
to  asaume  such  Cact  in  the  cbarj^. 

11.  Where  a  contract  authorizing  plaintiffs  to 
sell  defendant's  lands  provided  that  they  sbonld 
devote  their  "business  energies,  time,  and  at- 
tention*' to  such  bustaess,  a  charge  tliat  £bey 
were  not  required  to  devote  their  entire  tinue, 
but  to  exercise  reasonable  diligence  in  procnr- 
infr  purchasers,  was  proper. 

12.  Where  a  oaatract  authorizing  plaintiCh  to 
sell  defendant's  lands  within  a  oertain  period 
provided  that  defendant  might  sell  &11  or  any 

Imrt  of  the  land,  snch  proviso  did  not  authorize 
lim  to  revoke  their  authority  before  the  time 
expired,  wiien  they  had  excited  «n  active  de- 
mand, and  were  rapidly  selling. 

13.  Where,  in  en  action  for  breach  of  a  con- 
tract authorizing  plaintiffs  to  sell  defendant's 
lands,  a  large  quantity  of  tiie  land  had  been 
sold  by  them,  and  there  was  no  testimony  that 
the  remaining  lands  would  have  been  sold  for 
a  higher  average  price,  the  damages  should  not 
be  based  on  an  estimate  higher  than  such 
average. 

On  Motion  for  Rehearing. 

1.  A  contract  anthoriaing  plaintiffs  to  sell  a 
tract  of  7,000  acrea  of  defendant's  land  fixed 
a  minimum  price,  and  provided  that  the  tract 
should  be  Aobdirided,  and  an  asking  price 
agreed  on  for  the  smaller  tracts.  A  tract  of 
200  acres  was  reserved  to  go  with  the  improve- 
ments, riaintiffs  were  to  have  6  per  cent,  for 
lands  sold  at  the  mluimnm  price,  and  one-half 
of  the  excess  for  those  sold  above  that  price, 
bnt  no  commission  on  the  value  of  the  improve- 
ments. Plaintiffs  sold,  and  defendant  convey- 
ed to  the  purchasers,  large  quantities  of  the 
land,  bnt  he  revoked  the  contract  before  all  the 
land  had  been  surveyed  or  the  time  expired. 
Held,  that  it  was  not  contemplated  that  the 
land  should  all  I>e  surveyed  and  subdivided  be- 
fore sales  were  made,  and  the  fact  that  It  had 
not  all  been  surveyed  did  not  authorize  revok- 
ing the  contract. 

2.  It  appearing  that  plaintiffs  would  prot>- 
ably  have  sold  all  the  land  within  the  time 
limited,  their  damages  should  be  computed  at 
one-half  the  difference  between  what  tne  lands 
would  have  brought'  at  the  average  price  of 
that  already  sold  and  the  minimum  price,  ex- 
cluding the  200  acres  with  the  improvements, 
and  deducting  the  probable  expenses  of  selling 
and  the  amount  already  paid  by  defendant. 

Appeal  from  district  conrt,  Bexar  county; 
8.  J.  Brooks,  Svige. 

Action  by  E.  F.  Maurer  and  another 
against  H.  H.  McLane.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.     Modified. 

T.  J.  McMlnn  and  Ball  &  Pnller,  for  appel- 
lant. Penman,  Franklin  ft  UcGown,  for 
appellees. 

FLT,  J.  This  suit  was  instituted  by  B. 
P.  Maurer  and  T.  W.  Woodruff  to  recover 


damages  in  the  amn  of  $17,707.60,  alleged  to 
I  have  accrued  by  reason  of  the  breach  of  a 
certain  contract  under  the  terms  ot  which 
a  certain  tract  of  land  was  placed  in  the 
hands  of  {dalnttffs  t>y  defendant  for  sale. 
The  trial  resulted  in  a  Terdlet  and  Judg- 
ment for  appdiees  in  tbe  sum  of  $13,144. 
The  contract  np<m  which  the  snlt  is  based 
provided  that  appellees  aboald  have  tlie  right 
to  Bell  7,M0  acres  of  land  owned  by  appel- 
lant in  Karnes  county,  Tex.,  at  a  sum  not 
l«ss  than  $8  per  acre  for  upland  and  $12 
per  acre  for  valley  land;  that  appeHees  were 
"to  devote  tiieir  business  energies,  time,  and 
attention  to  the  liuattng  up  of  purdiasers. 
vlsttlDg  ottier  and  distant  localities  for  that 
purpose,"  and  tbat  all  expenses  of  every 
kind  Aould  be  paid  by  tbem.  The  oompeosa- 
tion  was  Itzed,  in  case  less  than  tbe  whole 
was  sold,  at  one-half  of  tbe  price  obtained 
in  excess  of  $8  an  acre,  but,  if  tbe  whole  was 
sold  in  a  I)ody  at  $8  an  acre,  appellees  were 
to  receive  6  per  cent,  of  tlie  amount  obtain- 
ed. It  was  also  provided  that  appellees 
should  receive  6  per  cent  of  the  purchase 
price  whenever  a  sale  was  made,  which 
should  be  deducted  from  their  porbhm  of  the 
purcbase  aaoxey  in  excess  of  $8  an  acre. 
Tlie  sales  weve  to  be  made  ftt  not  less  than 
one-fourth  cash,  ttae  d^erved  payments  to 
be  secured  by  vendor's  liens.  It  waa  piovki- 
«d  that  appellant  sboald  have  tbe  right  to 
BcU  the  whole  or  any  portion  of  the  land 
without  cooopensating  appellees  for  any  in- 
terest therein,  and  that  the  value  of  cer- 
tain ImproveaientB  should  be  deducted  from 
any  amounts  In  which  eppdlees  might  have 
an  Interest  Tlie  time  limit  fixed  for  the 
sale  of  one  half  tjie  laad  was  January  1, 
1889,  and  for  tbe  other  half  January  1, 
1800.  These  times  were  afterwards  extend- 
ed to  190!1  and  1902  by  an  agreement  In  writ- 
ing indorsed  on  the  original  contract.  The 
date  of  this  indorsement  was  June  21,  ISOO, 
atnd  in  it  was  the  provtsian  that  with  the 
exception  of  isertaln  inmaterlal  erasures  and 
additions,  tlie  parties  should  be  "bound  in 
all  things  by  the  terms  and  conditions  of 
the  contract  as  originally  entered  into."  The 
petition  set  forth  foil  compliance  with  the 
terms  of  the  contract  <m  the  pert  of  appel- 
lees and  a  breach  upon  the  part  of  appellant 
after  they  had  sold  1,988.4  acres  of  the  land 
and  had  contracted  for  the  sale  of  the  other 
half,  and  we  do  not  think  it  was  subject  to 
a  general  demurrer.  It  is  alleged  that  un- 
der the  terms  of  the  contract  the  parties  had 
fixed  tbe  prices  that  should  be  demanded  for 
the  land,  and  this  made  certain  any  uncer- 
tainty in  the  contract  as  to  what  the  prices 
to  be  demanded  should  be.  None  of  the  special 
exceptions  was  well  taken,  and  eaeU  was 
properly  overruled.  Tbe  new  contract  was 
but  an  extension  and  eontinnatlon  of  the 
original  contract,  and  It  was  proper  to  de- 
clare on  them  both. 

The  allegations  as  to  what  appellees  would 
have  realized  from  the  sale  of  the  land  re- 
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malnln;  nnsold  at  the  time  of  tbe  breach  of 
the  contract  formed  a  sufficient  basia  for 
the  recoTery  of  damages.  It  may  be  a  dlflB- 
cnlt  matter  to  establish  what  tbe  damages 
T(iU  be,  but  tbat  burden  Is  on  the  plaintiff; 
and  if  he  can  make  It  appear  Teasonably 
certain  that  he  was  damaged,  and  the  prob- 
able amount  of  such  damages,  he  can  recov- 
er. Fraser  v.  Smelting  Co.,  9  Tex.  Cir.  App. 
210,  28  S.  W.  714;  Joaije  v.  Pleasants  (Tex. 
Civ.  App.)  89  S.  W.  B86.  The  rule  is  thus 
clearly  stated  In  an  Oregon  case,— Blagen  v. 
Thompson,  SI  Fac.  647,— and  cci>led  te  the 
first  case  above  dted:  The  difficulty  in 
the  determination  of  the  iinestlon  thus  pre- 
sented lies  not  BO  much  in  the  ascertainment 
of  the  law  of  the  subject  as  In  Its  applica- 
tion to  the  facts  of  the  particular  case.  TTie 
broad  general  rule  In  such  cases  Is  that  the 
plaintiff  may  recorder  such  damages,  Includ- 
ing gains  prevented  as  well  as  losses  sustain- 
ed, as  may  reasonably  be  supposed  to  have 
been  within  the  contemplation  of  both  par- 
ties at  ttie  time  of  making  the  contract  as 
tbe  proximate  and  natural  consequence  of  a 
breach  by  defendant;  and  In  determining 
what  may  reasonably  be  supposed  to  have 
been  within  the  contemplation  of  the  parties 
as  a  natural  consequence  of  a  breach  all  the 
facts  surrounding  the  execution  of  the  con- 
tract known  to  both  parties  may  be  con- 
sidered, even  If  these  be  snch  as  would  not 
necessarily  enter  Into  it  If  known  to  the  de- 
fendant" The  only  questlcn  that  could  arise 
in  the  matter  of  tbe  benefits  tbat  would  have 
accrued  had  the  contract  not  been  breached 
would  be  as  to  the  proof.  If  appellees  could 
make  it  appear  reasonably  certain  that 
they  would  have  sold  the  whole  of  the  land 
but  for  the  interference  of  appellant,  they 
would  be  entitled  to  the  Interest  in  what 
they  could  show  the  land  would  have  sold 
for.  The  charge  of  the  court  contains  a  full 
and  explicit  presentation  to  the  Jury  of  every 
issue  raised  by  the  pleadings  and  evidence, 
and  the  special  charges  requested  by  appel- 
lant were  property  refused.  The  Jury  were 
confined  in  their  consideration  of  the  testi- 
mony to  the  labor  put  forth  and  the  ex- 
penses Incurred  after  the  renewal  of  the 
contract  on  June  21,  1900,  and  Instructed  to 
ascertain  the  total  amount  that  would  have 
been  realized  prior  to  October  30,  1900,  when 
the  contract  was  breached,  and  those  that 
would  have  been  made  thereafter  before  Jan- 
uary 1.  1902,  and  from  this  total  to  deduct 
what  an  the  lands  would  have  brought  at 
f8  an  acre  and  the  sum  of  $8,000  for  the 
Improvements,  and  to  return  a  verdict  for 
one-half  of  what  remained,  less  tbe  expenses 
that  would  reasonably  have  arisen  In  selling 
the  land,  and  less  any  sums  paid  by  appel- 
lant to  appellees.  This,  we  think,  was  the 
proper  measure  of  damages.  All  other  phas- 
es of  tbe  case  suggested  by  the  allegations 
and  evidence  were  also  presented  to  the 
Jury. 
The  fifteenth  assignment  of  error  com- 


plains of  the  admission  of  evidence  of  ef- 
forts put  forth  by  appellees  prior  to  lapse 
of  the  contract  by  Its  time  limit  on  January 
1, 1900,  and  prior  to  the  time  of  renewal  on 
June  21,  1900.  How  this  testimony,  if  Inad- 
missible, could  have  injured  appelant,  la 
not  made  apparent  by  the  assignment  of  er- 
ror, various  bills  of  exceptions,  or  argument 
of  appellant  The  Issues  as  silbmltted  by  tbe 
court  could  not  have  been  affected  in  any 
manner  by  the  evidence.  The  questions 
were,  had  appellant  breached  the  contract 
and  had  appellees  been  injured  by  the 
breach?  Under  the  terms  of  the  contract 
they  had  until  January  1,  1901,  to  sell  one 
half  the  land,  and  until  January  1,  1902,  to 
sell  the  other  half;  and  appellant  before  the 
expiration  of  the  time,  breached  the  con- 
tract fuid  prevented  them  from  selling.  That 
api>ellant  was  not  dissatisfied  with  the  man- 
ner In  which  appellees  had  endeavored  to 
effect  a  sale  under  the  original  contract  is 
evidenced  by  the  renewal  of  the  contract 
and  evidence  of  their  activity  In  the  matter 
during  the  life  of  the  original  contract  could 
not  have  injuriously  affected  the  Interests 
of  appellant  Tbe  charge  confined  the  in- 
vestigation of  the  diligence  of  appellees  In 
effecting  sales  to  the  time  between  June  21, 
1900,  and  October  30,  1900. 

The  renewal  clause  affixed  to  the  contract 
made  the  latter  the  new  contract  and  It  was 
properly  admitted  in  evidence,  and  when  ad- 
mitted It  showed  that  the  clause  requiring 
appellees  "to  devote  their  entire  time  and 
attention"  to  the  sale  of  the  land  was  modi- 
fied by  erasing  the  word  "entire"  and  insert- 
ing "business  energies,"  so  tbat  the  sentence 
read  "that  the  said  Maurer  and  Woodruff 
are  to  devote  fhelr  business  energies,  time, 
and  attention"  to  tbe  business  In  hand.  It 
vras  contended  by  appellant  that  aroellees 
had  breached  the  contract  by  not  devoting 
their  "entire  time  and  attention,"  and  It 
was  proper  to  show  that  tbe  contract  did 
not  so  provide,  and  that  it  was  changed  as 
above  indicated  so  that  appellees  would  not 
be  bound  to  give  their  entire  time  and  at- 
tention to  the  subject-matter  of  tbe  contract 
The  testimony  did  not  change  the  contract 
It  merely  explained  an  erasure  and  Inter- 
lineation In  It  and  showed  the  Intention  of 
the  parties  and  was  admissible. 

The  evidence  as  to  what  W.  J.  Hall  said  to 
witnesses  about  being  an  agent  of  appellant 
to  sell  the  land  described  In  the  contract 
was  properly  excluded.  Under  the  terms  of 
the  contract  It  was  not  contemplated  that 
appellant  should  appoint  other  agents  than 
appellees  to  sell  the  land,  and,  if  it  had  been, 
and  it  was  neces-nry  to  prove  the  appoint- 
ment of  other  agents,  it  could  not  be  done  by 
the  declarations  of  such  agents  to  thhd  par- 
ties. Hall,  it  seems,  had  been  employed  by 
appellees  to  assist  them  in  getting  purchasers 
for  the  land,  and  while  so  employed  he  also 
entered  the  employment  of  appellant  to  sell 
the  land,  and  it  was  admissible  to  allow 
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Woodruff,  one  of  the  appellees,  to  testify 
that  he  knew  nothing  about  such  employ- 
ment of  Hall  by  appellant,  and  that  Hall  told 
blm  nothing  about  it  It  was  also  admissible 
to  prove  that  appellees  had  told  appellant 
that  Hall  had  been  employed  by  them  to  as- 
sist In  the  sale  of  the  land.  It  brought  home 
to  appellant  the  fact  that  Hall  was  an  agent 
of  appellees,  and  tended  to  show  that  by  his 
subsequent  conduct  in  employing  Hall  he 
was  endeavoring  to  Interfere  with  them  In 
executing  their  contract  and  thereby  bring- 
ing about  a  failure  on  their  part  To  say 
that  appellant  could  knowingly  hire  the  serv- 
ants of  appellees  to  work  for  him,  and  there- 
by break  down  appellees  In  their  efforts  to 
sdl  the  land,  would  be  to  sustain  conduct 
that  cannot  meet  with  countenance  In  any 
cpurt 

It  was  permlssiUe  under  the  pleadings  to 
sbow  what  the  demand  for  land  was  in  the 
fall  of  1900,  and  what  the  probable  expense 
would  be  to  sell  the  land,  and  as  to  whether 
there  were  any  applications  for  purchase; 
and  it  would  seem  that  this  could  only  he 
done  by  Interrogating  witnesses  about  the 
several  matters.  An  estimate  of  the  probable 
cost  of  selling  the  remaining  land  was  not 
one  permissible,  but  necessary  to  enable  the 
jury  to  ascertain  what  the  cost  would  be. 
The  question  as  to  the  negotiations  for  sale 
of  the  land  was  not  leading,  and  proof  that  a 
party  had  offered  $15  an  acre  for  a  part  of 
the  land  was  not  hearsay.  It  was  the  narra- 
tion of  a  fact.  The  conversation  with  May- 
field  was  In  the  presence  of  and  with  appel- 
lant, and  was  admissible.  We  think  that 
testimony  as  to  negotiations  for  purchase  of 
the  land  were  permissible  as  tending  to  show 
that  the  land  was  In  demand,  and  would 
have  probably  been  sold. 

The  court  properly  refused  to  give  the  spe- 
cial charges  requested.  The  law  covering  the 
facts  was  given  in  the  charge  of  the  court. 
It  was  not  error  to  assume  that  appellant 
had  revoked  the  agency  of  appellees.  The 
nncontroverted  evidence  shows  that^thls  was 
done.  The  contract  did  not  require  that  the 
whole  of  the  time  and  attention  of  appellees 
should  be  devoted  to  the  sale  of  the  land, 
and  it  was  not  erroneous  to  Instruct  the  Jury 
that  reasonable  diligence  In  procuring  pur- 
chasers met  the  terms  of  the  contract  It 
was  the  duty  of  the  court  to  construe  the  lan- 
guage of  the  contract,  and  we  think  its  con- 
struction correct 

The  testimony  in  this  case  tends  to  estab- 
lish that  through  the  efforts  of  appellees  in- 
terest had  been  aroused  in  the  land  placed 
in  their  hands  by  appellant  and  that  numer- 
ous purchasers  were  seeking  to  obtain  a  por- 
tion of  it  At  the  time  when  the  land  was 
being  rapidly  disposed  of  appellant  breached 
the  contract,  and  discharged  appellees  from 
his  service.  He  had,  it  is  true,  reserved  the 
right  to  sell  the  whole  or  any  portion  of  the 
land  without  compensating  appellees  for  their 
efforts  and  expenses,  but  that  harah  and  rig- 


orous section  of  the  contract  will  not  be  ex- 
tended so  as  to  give  the  appellant  the  right, 
when  a  demand  for  the  land  has  been  cre- 
ated by  the  efforts  of  the  appellees,  to  reap 
the  benefits,  without  compensation,  of  their 
labor.  He  might,  under  the  terms  of  his 
contract,— which  were  favorable  In  the  high- 
est degree  to  him,— sell  any  land  that  he  saw 
proper,  and  not  give  any  compensation  to  ap- 
pellees for  being  the  means  of  providing  a 
customer,  provided  he  did  not  act  in  bad 
faith  in  obtaining  such  purchaser;  but  be 
cannot  at  will  abrogate  the  contract  and 
profit  by  bis  own  wrongs  in  breaching  the 
contract,  and  deprive  appellees  of  the  legiti- 
mate fruits  of  their  labors.  It  does  not  mat- 
ter, as  contended  by  appellant  that  appel- 
lees had  not  devoted  their  entire  time  and 
attention  to  selling  the  land.  The  facts  in- 
dicate that  they  were  selling  it  rapidly  when 
they  were  interfered  with  by  appellant,  and 
render  it  reasonably  certain  that  but  for 
such  interference,  the  whole  of  the  land 
would  have  been  sold  within  the  time  limit 
fixed  by  the  contract  It  is  possible  that  ap- 
pellant might  have  sold  the  whole  or  a  por- 
tion of  the  land  during  that  time  limit,  but 
that  possibility  cannot  relieve  him  from  the 
full  consequences  of  his  unlawful  act  in  ab- 
rogating the  contract 

While  viewing  the  matter  as  we  do,  and 
holding  that  the  true  measure  of  damages 
was  given  in  charge  to  the  Jury,  we  are  of 
the  opinion  that  the  verdict,  under  the  facts, 
is  excessive.  In  their  petition  appellees 
claimed,  and  it  was  sbown  by  the  proof,  that 
the  sum  of  $3,307.60  was  compensation  for 
the  sale  of  lands  already  consummated  or 
contracted  for  before  the  contract  was  abro- 
gated, admitting  a  credit  thereon  of  $9oC.10, 
paid  by  appellant  This  would  leave  the 
amount  $2,351.50  due  for  such  sales.  It  ap- 
pears that  after  the  sale  of  the  1,988  acres 
of  land  there  remained  5,047  acres  of  land, 
as  alleged  in  the  petition,  3,708  aces  of  which 
was  valley  land  and  1,339  acres  was  upland. 
We  gather  from  the  testimony  that  661  acres 
of  the  1,988  acres  sold  was  upland  and 
brought  on  an  average  the  sum  of  $9.25,  and 
the  remaining  1,327  acres  was  valley  land, 
and  brought  on  an  average  $12.30  an  acre. 
There  is  no  testimony  that  establishes  th.it 
these  averages  would  have  been  increased  on 
future  sales,  and  they  must  form  the  basis 
for  the  calculation  as  to  the  remaining  land. 
On  this  basis  the  3,708  acres  of  valley  land 
would  have  brought  $45,606.40,  and  the  1,339 
acres  of  upland  would  have  realized  $12,385.- 
75;  the  aggregate  sum  being  $57,994.15.  De- 
duct from  this  sum  $8  an  acre,  or  $40,376. 
and  the  $8,000  for  the  Improvements,  and 
there  remains  $9,618.15,  one-half  of  which 
would  be  $4,800.07,  from  which  deduct  the 
$600  estimate  for  expenses,  and  there  would 
be  left  for  appellees  the  sum  of  $4,209.07, 
which,  added  to  the  $2,351,  would  give  the 
sum  of  $0,500.07. 

We   have   eni^e^ygy^^  to  consld»    every 
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point  presented  by  the  nnmerouB  assignments 
of  error,  and  find  nothing  requiring  a  rever- 
sal If  tbe  excesslTe  verdict  Is  cured  by  a  re- 
mittitur, and.  If  this  la  done  wltbin  10  days, 
tbe  Judgment  will  be  affirmed;  otberwlse  it 
will  be  reversed,  and  tbe  cause  remanded. 

On  Motion  for  Rehearing. 

(Feb.  19,  1902.) 

"It  Is  the  rule  that  a  plaintiff  may  recover 
compensation  for  any  gain  which  he  can 
make  it  appear  with  reasonable  certainty 
the  defendant's  wrongful  act  prevented  him 
from  acquiring,  subject,  of  course,  to  the  gen- 
eral principles  as  to  remoteness,  compensa- 
tion, etc.  His  compensation  will  be  meas- 
ured by  tbe  most  liberal  scale  which  he  can 
show  to  be  a  proper  one."  Sedg.  Dam.  { 
177.  Again,  the  same  author  says  in  section 
192:  "The  benefits  which  would  have  ac- 
crued to  plaintiff  from  a  contract  broken  by 
the  defendant  may  be  recovered,  though 
they  are  In  a  certain  sense  contingent."  In 
the  case  of  Bagiey  v.  Smith,  10  N.  T.  489, 
CI  Am.  Dec.  756,  it  was  held  that  one  part- 
ner may  maintain  an  action  at  law  against 
his  copartner  for  a  breach  of  tbe  articles  of 
copartnership  in  dissolving  before  tbe  limit- 
ed i>erlod.  In  that  case  an  English  case  was 
cited  approvingly,  wherein  it  was  held  that, 
where  an  author  failed  to  furnish  a  manu- 
script work  he  had  promised  to  provide,  the 
plaintiff  could  recover  of  him  the  amount  of 
profit  that  would  probably  have  been  real- 
ized. These  rules  would  apply  to  this  case, 
and,  when  the  amount  of  damages  is  made 
reasonably  certain  by  the  evidence,  the  plain- 
tiff is  entitled  to  a  recovery.  In  the  first 
clause  of  the  contract  it  is  provided  that  the 
valley  land  should  not  be  sold  for  less  than 
¥12  an  acre,  nor  any  portion  of  the  elevated 
or  upland  for  less  than  $8  an  acre,  and  that 
these  minimum  prices  should  not  be  taken 
until  a  reasonable  effort  had  been  made  to 
obtain  the  higher  fixed  prices.  In  the  first 
clause  of  the  contract  It  was  also  provided 
that  tbe  lands  should  be  platted  on  a  map 
and  surveyed,  so  that  the  shape,  quantity, 
and  description  of  each  tract  should  be 
known;  and  each  tract  should  be  numbered, 
and  the  ix'lce  agreed  on  by  the  parties  to 
tbe  contract,  which  should  be  the  asking 
price.  The  following  clause  is  also  found  in 
the  contract:  "And  it  is  further  expressly 
understood  and  agreed  that  the  buildings 
and  improvements  on  said  tract  of  land  are 
not  to  be  a  part,  when  sold,  of  the  amount 
to  be  divided,  but  the  whole  amount  for 
which  the  same  shall  be  sold  shall  belong 
to  tbe  said  McLane,  and  so  much  of  said 
land,  to  the  extent  of  not  less  than  two  hun- 
dred acres,  upcm  which  said  buildings  and 
Improvements  are  situated,  and  contlg^ious 
thereto^  shall  be  reserved,  to  be  sold  with 
the  said  buildings  and  improvements,  and 
the  value  of  tbe  land  alone  shall  be  subject 
to  a  division,  as  above  specified;   and  such 


land  and  improvements  shall  not  be  sold 
without  tbe  express  consent  of  the  said  Mc- 
Lane, and  the  fixing  by  him  of  tlie  price  of 
the  improvements."  The  contention  of  ap- 
pellant is  that,  because  the  evidence  estab- 
lished that  the  central  part  of  the  tract  had 
not  been  classified  and  priced,  and  no  con- 
sent had  been  given  to  sell  tbe  land  reserved 
with  the  improvements,  the  contract  was 
not  a  completed  one,  and  appellees  could 
only  recover  6  per  cent  on  sales  actually 
made  or  contracted  for  by  them.  Appellant 
assumes  that  these  points  did  not  meet  with 
any  consideration  at  the  hands  of  the  court; 
but  they  were  thoroughly  considered  In  the 
first  Instance,  and  have  again  been  consid- 
ered, and  the  court  is  still  of  the  opinion 
that  the  contention  is  without  merit.  We 
do  not  think  that  It  was  ever  contemplated 
by  the  parties  to  the  contract  that,  although 
nine-tenths  of  the  land  should  be  sold,  ap- 
pellant could  breach  the  contract,  and  be- 
cause tbe  remaining  tenth  of  the  land  had 
not  been  classified  and  priced,  appellees 
should  be  entitled  to  only  5  per  cent,  on  the 
sales.  Such,  however,  would  be  the  legiti- 
mate result  of  the  interpretation  put  upon 
the  contract  by  appellant  The  testimony 
showed  that  appellees  had  surveyed  and 
subdivided  over  half  of  the  land,  and  were 
rapidly  selling  It  off;  and  there  can  be  no 
strength  in  the  argument  that  the  contract 
can  be  breached,  and  nothing  but  a  5  per 
cent  commission  be  recovered,  because  the 
whole  of  the  land  bad  not  been  surveyed. 
There  is  no  clause  in  the  contract  that  con- 
templates that  the  whole  of  tbe  land  shall  be 
laid  off,  platted,  and  surveyed  before  any 
portion  of  it  should  be  sold,  and  appellant 
did  not  so  construe  it  because  he  had  time 
and  again  indorsed  the  acts  of  appellees  by 
executing  deeds  and  appropriating  benefits 
arising  from  the  sale  of  different  tracts  of 
land.  The  contract  cannot  be  held  to  be  in- 
complete because  a  portion  of  the  land  had 
not  been  classified  and  priced.  Its  minimum 
price  had  been  fixed  by  the  contract  and, 
while  it  is  provided  that  the  prices  must  be 
agreed  to  by  all  parties,  it  is  clearly  contem- 
plated that  the  minimum  price  can  be  taken 
by  appellees  after  a  reasonable  effort  to  get 
more,  for  it  is  provided:  "But  the  minimum 
price  shall  not  be  taken  until  a  reasonable 
effort  has  been  made  to  obtain  the  agreed 
prices."  In  other  words,  the  contract  gives 
the  least  price  that  can  be  taken,  and  pro- 
vides that  an  "asking  price"  shall  be  agreed 
on;  but  if,  after  reasonable  effort  appellees 
fail  to  get  such  asking  price,  then  they  can 
take  tbe  minimum'  price.  No  complaint  was 
ever  made  that  all  the  land  had  not  been 
surveyed  and  classified,  but  the  excuses 
made  for  breaching  the  contract  are  on  oth- 
er grounds.  We  are  of  the  opinion  that  if 
no  minimum  price  had  been  named,  and  tbe 
testimony  made  It  reasonably  certain  that 
the  remaining  land  would  have  been  sold 
but  for  the  breach,  appellees  are  entitled  to 
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receire  OttAr  pro' rata  on  the  unsold  land  as  | 
well  as  on  that  sold  and  contracted  to  be  i 
-sold.  Wbat  has  been  said  does  not,  we 
think,  apply  to  the  200  acres  reserved  from 
sale,  with  the  Improrements,  and  that  land, 
together  with  ImptoTements,  will  be  elim- 
inated In  arrtring  at  the  amount  of  danr- 
ages;  for,  If  the  land  and  ImproTements 
were  reserved  from  sale,  as  properly  con- 
tended by  appellant,  they  should  not  be  con- 
sidered in  arriving  at  the  proper  sum  to  be 
given  In  the  lodgment  The  basis  of  calcu- 
lation would  then  be  3,508  acres  of  valley 
laud  instead  of  .S,T08,  and  1,830  acres  of  up- 
land. The  8,608  acKs  at  $12.30  per  acre 
would  be  $43,148.40,  and  the  1,889  acres  of 
upland  at  $8.25  would  be  $12,385.76.  mak- 
ing in  the  aggregate  $55,584.15,  from  which 
<lednct  $8  an  acre  or  $88,776.  This  leaves 
$10,758.15,  one-half  of  which,  less  $600  ex- 
penses, is  $7,770.07,  which,  added  to  the  $2,- 
351,  would  give  the  sum  of  $10,130.07. 

Appellees  having  Indicated  a  willingness 
to  remit  the  sum  re<iulred  by  the  court,  our 
former  judgment  will  be  amended  so  as  to 
deduct  a  sum  sufficient  to  reduce  the  Judg- 
ment to  the  sum  abore  Indicated,  and,  aa  re- 
duced, will  be  affirmed. 


WATTS  V.  DUBOIS  et  aL 

(Court  ot  Oivll  Appeals  of  Texas.     Jaa.  8, 

1002.) 

TRIALr-CHALLBNOBS— HARML.B8S  BRROR— HV- 
IDENCHy-DEX!LAEATIONS-WHEN  ADMISSIBLB 
—MORTOAOES— FACTS  SHOWING  FRAUD— VA- 
LIDITY —  PAJITNERSHIP  —  FIRM  PROPERTY— 
RBCEIVBR  OF  A  NATIONAl.  BANK— AOBNT- 
ACTION  IN  «TATB  COURT. 

1.  On  a  trial  of  the  ri^ht  of  property  between 
a  mortsagee  and  purchasers  at  an  execution 
sale  under  a  Judgment  against  the  mort^gor 
the  purchasers  should,  as  constituting  a  single 
party,  be  allowed  only  the  number  of  peremp- 
tory rhallenges  to  which  one  party  is  entitled. 

2.  The  error  In  permitting  persons  constitut- 
ing in  effect  a  single  party  to  have  more  per- 
emptory challengeB  than  is  allowed  to  a  single 
party  is  harmless,  unless  the  opposite  party  is 
thereby  injured. 

3.  W  here  a  defendant  in  an  action  for  the 
foreclosure  of  a  mortgage  and  for  conversion 
of  the  mortgaged  propertr  pleads  payment  In 
money  and  property  of  the  notes  secured  by 
the  mortgage,  a  bill  of  sale  conveying  cattle 
and  horses,  the  proceeds  of  which  were  to  be 
credited  ou  the  notes,  and  the  fact  that  the 
mortgniree  had  sold  several  hundred  head  of 
•horses  for  a  sum  jrreatly  less  thau  their  value, 
are  admissible  iu  evidence. 

4.  In  an  action  by  a  receiver  of  a  bank  to 
foreclose  a  mortgaBe  to  secure  an  indebtcd- 
nes.'  to  the  bank  and  for  conveision  of  the 
mortgaged  property,  the  evidence  of  the  state- 
ment of  the  morteagor,  after  the  execution  of 
the  notes,  iu  the  presence  of  the  president  of 
the  bank,  as  agent  of  the  receiver,  that  the 
debt  shown  by  the  notes  was  fictitious,  was 
not  objectionable  as  the  declarations  of  a  mak- 
er of  a  note  after  its  execution  impeaching  the 
consideration. 

5.  In  an  action  by  a  receiver  of  a  bank  to 
foreclose  a  mortgage  to  socure  an  indebted- 
ness to  the  bank  and  for  conversion  of  the 
mortgaged  property,  the  te^;tinlony  that  a  third 
person,  employed  by  the  agent  of  the  receiver 


to  procure  the  mortgage,  stated  to  one  of  the 
debtors  that  if  his  firm  executed  an  assico- 
meut  all  their  property  would  go  to  their  cred- 
itors, but  if  they  gave  a  mortgage  they  migtit 
pull  through,  the  bank  resume  Dusiness,  and 
they  be  enabled  to  sell  their  property,  was  ad- 
missible as  tending  to  show  a  fraaonlent  par- 
pose  in  executing  the  mortgage,  and  its  knowl- 
edge by  the  receiver's  agent. 

B.  A  mortgage  to  secure  a  bona  fide  debt,  ex- 
ecuted by  an  insolvent  mortgagor  with  the  in- 
tent to  hinder  and  defraud  other  creditors, 
though  the  mortgagee  knew  it,  is  valid,  onless 
the  mortgagee  participated  in  the  fraudulent  in- 
tent. 

7.  A  mortgage  to  secure  a  fictitious  debt,  ex- 
ecuted by  an  iusolvent  mortgagor  with  the  in- 
tent to  hinder  other  creditors  with  the  mort- 
gagee's knowledge,  is  void  as  against  the  mort- 
gagor's creditors. 

8.  A  mortgage  in  good  faith  «n  firm  property 
to  secure  a  firm  debt  and  an  individual  part- 
ner's debt  is  valid  though  the  firm  was  insol- 
vent when  the  mortgage  was  given,  and  known 
to  be  insolvent  by  the  moctgagee. 

9.  A  receiver  of  a  national  bank  is  bound  by 
the  acts  and  knowledge  of  his  agent  within  the 
scope  of  the  agency. 

10.  A  receiver  of  a  national  bank  coming  Into 
a  state  court  to  enforce  a  mortgage  execnted 
to  him  to  secure  a  pre-existing  indebtedness  to 
the  bank  is  subject  to  the  laws  of  the  state  re- 
lating to  mortgages  executed  in  fraud  of  cred- 
itors. 

On  Motion  for  ReJiearing. 

1.  In  an  action  by  a  receiver  to  foreclose  a 
mortgage  and  for  conversion  of  the  mortgaged 
property,  the  court's  action  in  excluding  from 
the  evidence  a  document  signed  by  the  mortga- 
gors, whereby  they  turned  over  to  the  mort- 
gagee certain  cattle,  if  error,  was  harmless,  for 
other  evidence  showed  the  facts  tended  to  be 
proven  by  it. 

2.  In  an  action  by  a  receiver  to  foreclose  a 
mort!;age  and  for  converdon  of  the  mortgaged 
property,  a  document  signed  by  the  mortgagors, 
whereby  they  tnrued  over  to  the  mortgagee 
certain  cattle,  should  be  admitted  In  evidence 
where  it  appeared  that  the  receiver  took  posses- 
sion of  the  property  by  virtue  of  such  instru- 
ment 

Error  from  district  court,  Brewster  coun- 
ty; J.  M.  Goggin,  Judge. 

Action  by  John  Watts,  as  receiver,  against 
Dubois  &  Wentworth  and  others.  Judgment 
for  defendants,  and  platntlff  brings  error. 
Reversed. 

W.  Van  Sickle  and  Ball  A  Fuller,  for  plain- 
tiff In  error.  Falvey  &  Dftvls,  Patterson  & 
Buckler,  and  Tnmey  St  Burges,  for  defend- 
dants  In  error. 


FLY,  3.  Thte  suit  was  Instituted  by  appel- 
lant to  recover  of  Dubois  &  Wentworth  a 
certain  debt,  and  to  obtain  a  foreclosure  of 
a  mortgage  on  certain  cattle  as  against  all 
of  the  defendants,  and  to  recover  for  the 
value  of  cattle  alleged  to  have  been  convert- 
ed as  against  all  the  defendants  except  Du- 
bois &  Wentworth.  A  trial  by  Jury  resulted 
In  a  verdict  in  favor  of  appellant  for  the 
amount  sued  for  as  against  Dubois  &  Went- 
worth and  In  favor  of  the  defendants  C.  II. 
Larkln,  D.  W.  Gourley,  A.  B.  Paschal,  E.  A. 
Kelley,  L.  B.  Caruthers,  S.  R.  Guthrie,  J.  D. 
Jackson,  John  Rooney,  and  B.  D.  Harman. 
The  suit  was  dismissed  by  appellant  as  to 
the  other  two  defendants,  T.  F.  Swan  and  P. 
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"W.  FarringtoD.  The  cattle  were  claimed  by 
app^ees  by  virtue  of  an  execution  sale  of 
the  cattle  under  &  Judgment  against  Du- 
bois &  Wentworth. 

The  first  and  second  assignments  of  er- 
ror complain  of  the  action  of  the  court  In 
permitting  the  defendants,  except  Dnbois  & 
Wentworth,  who  made  no  defense,  to  have 
more  than  six  peremptory  challenges  in  the 
selection  of  a  }nry.  These  assignments,  we 
think,  are  well  taken.  Am>ellees  were  mak- 
ing common  cause  against  appellant,  aa 
«bown  by  the  pleadings  and  facts,  and  they 
were,  to  all  intents  and  purposes,  one  party. 
Raby  V.  Prank  (Tex.  Civ.  App.)  34  S.  W. 
7T7;  Jones  v.  Ford,  60  Tex.  12T;  Railway 
Co.  T.  Terrdl,  69  Tex.  650,  7  8.  W.  870;  Wolf 
v.  Perryman  (Tex.  Sap.)  17  8.  W.  772.  This 
error  wovld  not  necessarily  cause  a  reversal, 
unless  appellant  had  been  injured  by  the  ac- 
tion of  the  court,  and  It  is  referred  to  merrfy 
In  view  of  another  trial. 

Tbe  third  assignment  presents  as  error  the 
action  of  the  court  In  exclodlog  a  written 
document.  In  which  Dubois  &  Wentworth 
attempted  to  give  to  Hatch,  receiver,  of 
whom  appellant  was  the  successor,  posses- 
sion of  the  cattle  on  which  the  mortgage 
had  been  executed.  The  document  bad  nev- 
er  been  recorded,  and  appellees  were  not 
sbown  to  have  had  any  notice  of  it,  and  as 
to  them  it  was  properly  excluded.  It  did 
not  tend  to  establish  that  appellant  was  in 
possession  of  the  cattle  when  they  were  seiz- 
ed under  execution  by  appellees.  If  the  cat- 
tle were  delivered  to  appellant  by  Dubois  & 
Wentworth,  his  possession  was  not  strength- 
ened by  the  contents  of  the  rejected  Instra- 
ment.  It  added  nothing  to  the  terms  of  the 
mortgage,  wblch  authorized  Hatch  "to  take 
poeaesslon  of  and  convey  for  each  in  onr 
names  sufficient  of  said  cattle  to  pay  any 
and  all  of  said  notes  now  due  and  hdd  by 
said  American  National  Bank." 

It  was  alleged  in  the  answer  of  O.  H.  Itar- 
kin  tbat  if  the  bank  was  tbe  bona  fide  bold- 
er of  the  notes  given  by  Dubois  &  Went- 
worth. the  bank  bad  been  fully  paid  more 
In  m<mey  and  property  than  was  sufficient 
to  pay  off  and  discharge  said  indebtedness, 
and  this  allegation  rendered  permissible  the 
bill  of  sale  given  to  Hatch,  receiver,  by  A. 
A.  Chapman,  conveying  certain  cattle  and 
horses,  the  proceeds  of  which  were  to  be 
credited,  by  tbe  terms  of  the  bill  of  sale,  on 
notes  of  Dubois  &  Wentworth,  held  by  the 
American  National  Bank.  For  like  reasons 
It  was  admissible  to  show  by  the  witness 
Tbwing  that  he  had  paid  the  receiver  $2,800 
for  700  head  of  horses,  which  were  worth 
larg^  in  excess  of  that  amount. 

The  court  permitted  W.  W.  Tumey  to  tes- 
tify to  conversations  had  with  Dubois  in  the 
presence  of  Thwing,  the  former  president 
«f  tbe  bank,  after  tbe  execution  of  the  notes 
sued  on,  and  after  the  appobitment  of  the 
receiver,  to  the  effect  that  the  debta  evi- 
denced  bjr   tbe   notes    were   fictitious,   and 


that  the  notes  were  given  to  tbe  bank.  This 
testimony  was  objected  to  on  the  ground 
that  the  declarations  took  place  after  the 
execution  of  the  notes,  and  that  Dubois 
could  not  thus  Impeach  tbe  consideration  ot 
the  notes,  and  because  it  was  immaterial 
and  prejudicial.  After  the  bank  had  failed, 
and  bad  been  placed  in  the  hands  of  a 
receiver,  Thwing  was  sent  to  Texas  as  the 
agent  and  representative  of  the  receiver  to 
get  Dubois  &  Wentworth  to  execute  a  mort- 
gage to  secure  their  Indebtedness  to  the 
bank.  While  endeavoring  to  obtain  this 
mortgage,  the  conversation  to  which  the  ob- 
jections are  urged  took  place,  and,  we  tlilnk, 
it  was  properly  admitted  in  evidence.  The 
receiver  was  present  in  tbe  person  of 
Tfawhig,  wbo  was  his  agent  and  tbe  con- 
versation as  though  addressed  to  him.  The 
doctrine,  as  announced  In  the  cases  cited  by 
appellant,  that  the  declarations  of  a  vendor 
made  after  a  sale,  and  wltbout  the  knowl- 
edge or  presence  of  the  vendee,  cannot  be  re- 
ceived in  evidence  to  defeat  the  vendee's  ti- 
tle to  the  property,  has  no  appllcaticn  to  the 
facts  of  this  ease.  During  tbe  conversation 
between  Thwing  and  Dubois,  A.  A.  Chap- 
man, who  had  accompanied  Thwing  from 
Eh-ath  county  to  San  Antonio,  at  the  solicita- 
tion of  Thwing,  to  persuade  this  relative 
Dubois  to  execute  the  mortgage,  stated  to 
Dubois  that.  If  his  firm  executed  an  assign- 
ment, all  their  property  would  go  to  their 
creditors,  but  if  they  gave  the  mortgage 
they  might  pull  through,  tbe  bank  resume 
business,  and  tbey  be  enabled  to  sell  their 
property.  This  conversation  upon  the  part 
of  one  acting  for  Thwing  was  admissible  as 
tending  to  show  the  fraudulent  purpose  in 
executing  the  mortgage,  and  its  knowledge 
by  the  representative  of  the  receiver. 

The  following  charge  was  given  by  the 
trial  court:  "If  you  believe  from'  a  prepon- 
derance of  the  evidence  that  at  the  time  of 
the  execution  of  tbe  mortgage  by  Dubois  & 
Wentworth  to  Hatch,  as  trustee  of  the  Amer- 
ican National  Bank  of  Arkansas  City,  tbe 
said  Dubois  &  Wentworth  were  insolvent, 
and  that  the  said  Hatch,  or  his  agent,  H.  H. 
Thwing,  had  notice  of  such  insolvency,  and 
that  tbe  purpose  of  tbe  said  Dubois  &  Went- 
worth in  executing  said  mortgage  was  to 
hinder,  delay,  or  defraud  their  creditors  in 
tbe  collection  of  their  debts  against  them, 
and  that  tbe  said  Hatch  or  bis  agent, 
Thwing,  knew  of  such  purpose  on  the  part 
of  eald  Dubois  &  Wentworth,  If  such  there 
was  at  the  time  of  tlie  execution  of  the  said 
mortgage;  and  further  believe  from  a  pre- 
ponderance of  the  evidence  that  any  portion 
of  the  debts  described  In  said  mortgage  as 
owing  to  said  bank  by  Dubois  &  Went- 
worth, or  as  being  tbe  obligations  of  tbe 
said  Dubois  &  Wentworth  upon  which  said 
bank  was  liable  as  an  indorser,  was  ficti- 
tious, and  did  not  exist  as  a  subsisting  debt 
or  obligation  against  said  Dubois  &  Went- 
worth at  tbe  time  of  tbe  execution  of  said 
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mortgage,— then  yon  are  Instructed  that  In 
that  event  said  mortgage  would  be  fraudu- 
lent and  void  against  the  prior  creditors  of 
the  said  Dubois  &  Wentworth,  and  as 
against  the  debt  of  the  said  Dubois  &  Went- 
worth to  the  said  Larkln  upon  which  his 
execution  Issued;  and  if  you  so  believe,  you 
shotdd  find  In  favor  of  all  the  defendants  ex- 
cept said  Dubois  &  Wentworth,  unless  you 
should  further  believe  from  the  evidence 
that  such  fictitious  obligation  or  Indebted- 
ness (if  any  there  was) -was  placed  In  the 
said  mortgage  by  mistake  of  said  receiver. 
Hatch,  or  his  agent,  Thwing."  The  charge 
is  objected  to  on  the  ground  that  there  was 
error  In  imputing  to  the  receiver  the  knowl- 
edge of  his  agent,  Tbwlng,  and  also  in  char- 
ging that  the  mortgage  was  void  if  a  flctl- 
tlons  debt  was  Included  therein  without  ref- 
erence to  the  Intention  of  the  parties  in  pla- 
cing it  there.  The  charge  declares  that  the 
mortgage  was  void  if  three  facts  were  estab- 
lished: First,  if  the  mortgagors  were  in- 
solvent, and  the  receiver,  or  his  agent, 
Thwing,  knew  it;  second,  if  the  purirase  of 
the  mortgagors  was  to  hinder  or  delay  cred- 
itors, and  the  receiver  or  agent  knew  it;  and, 
third,  if  any  part  of  the  debts  described  in 
the  mortgage  was  fictitious,  and  did  not  ex- 
ist. The  law  is  well  settled  that  an  Insol- 
vent debtor  may  prefer  creditors,  and  al- 
though, in  giving  a  preference,  he  may  have 
the  Intent  to  defraud  other  creditors,  and 
such  Intent  may  be  known  to  the  preferred 
creditor,  yet,  if  a  sale  is  made  or  mortgage 
is  given  to  him'  by  the  debtor,  and  the  prop- 
erty is  not  more  than  reasonably  sufllclent 
in  value  to  pay  or  secure  the  debt,  the  con- 
veyance would  not  be  fraudulent  in  case 
the  sale  was  effected  or  the  mortgage  exe- 
cuted for  the  sole  purpose  on  the  part  of  the 
vendee  or  mortgagee  of  securing  the  debt 
Greenleve  v.  Blum,  S9  Tex.  124;  Schneider 
V.  Sansom,  62  Tex.  201,  60  Am.  Rep.  521; 
Haas  V.  Kraus,  86  Tex.  687,  27  S.  W.  256. 
In  the  last  case  cited  It  was  said:  "To 
have  made  the  mortgage  in  question  fraudu- 
lent, the  secured  creditor  mtist  have  had 
some  purpose  other  than  the  security  and 
payment  of  the  sum  due.  He  may  have 
known  that  the  debtor  would  not  have  given 
him  the  security  but  for  a  desire  even  to  de- 
feat some  other  creditor  In  the  collection  of 
a  sum  due  him',  but  this  would  not  render  it 
unlawful  for  him  to  take  security  for  pay- 
ment of  a  sum  due."  From  this  well-settled 
doctrine  It  follows  that,  although  Dubois  & 
Wentworth  were  Insolvent  when  the  mort- 
ga.!;e  was  executed,  and  executed  the  same 
with  the  intent  to  hinder  and  delay  other 
creditors,  and  these  two  facts  were  known 
to  the  receiver,  the  mortgage  would  not  be 
void,  unless  no  more  property  was  conveyed 
than  was  necessary  to  pay  the  debt,  unless 
he  participated  in  the  fraudulent  intent,  and 
the  charge  of  the  court  declaring  otherwise 
was  erroneous.  The  foregoing  details  of 
what  constitutes   fraud   being  copulatively 


conjoined  with  the  necessity  of  finding  that 
a  fictitious  debt  was  Included  in  the  mort- 
gage, not  placed  there  by  mistake,  and  it 
being  made  necessary  that  insolvency,  in- 
tent to  defraud  creditors,  and  knowledge  of 
these  facts  should  be  associated  with  a  ficti- 
tious debt  knowingly  Inserted  in  order  to 
constitute  fraud,  would  perhaps  reoder 
harmless  the  erroneous  propositions  of  law 
mentioned.  Finding  that  a  fictitious  debt 
was  placed  in  the  mortgage  with  the  knowl- 
edge of  the  receiver  or  his  agent  standing 
alone,  would  vitiate  the  mortgage.  Freybe 
T.  Tieman,  76  Tex.  286, 13  8.  W.  370. 

At  the  request  of  appellees  the  following 
charge  was  given:  "If  you  believe  from  the 
evidence  that  at  the  time  of  the  execution 
of  the  instrument  in  evidence  by  Dubois  & 
Wentworth  to  H.  F.  Hatch  the  firm  of  Du- 
bois &  Wentworth  were  insolvent  and  did 
not  have  sufficient  property  to  pay  their 
firm  debts,  then  you  are  instructed  that  they 
would  have  no  right  as  against  the  cred- 
itors of  said  firm,  to  mortgage  their  property 
to  secure  an  individual  debt  of  M.  W.  Du- 
bois; and  If  yoa  believe  that  at  the  time 
said  instrument  was  executed  to  Hatch  he 
knew  that  Dubois  &  Wentworth  were  In- 
solvent and  did  not  have  property  sufficient 
to  pay  their  debts,  or  could  have  known  snch 
facts  by  the  exercise  of  reasonable  dili- 
gence, said  Hatch  would  have  no  right  to 
include  In  such  Instrument  the  Individual 
notes  of  M.  W.  Dubois;  and  If  you  believe 
that  the  notes  of  M.  W.  Dubois  were  in- 
cluded In  said  Instrument  for  the  fraudulent 
purpose  of  protecting  the  pr<^erty  of  Dubois 
&  Wentworth  from  other  creditors,  and  hin- 
dering and  delaying  their  other  creditors; 
and  if  you  find  that  Dubois  &  Wentworth 
were  Indebted  to  G.  H.  Larkln  on  January 
24,  1891,  on  account  of  the  debt  for  which 
he  secured  judgment  in  cause  Ko.  89  on 
docket  of  this  court— you  will  find  a  verdict 
for  all  of  these  defendants."  The  charge, 
under  the  ruling  in  Wiggins  v.  Blackshear, 
86  Tex.  0C5,  26  8.  W.  939,  is  clearly  errone- 
ous. In  that  case  it  was  held  that  one  mem- 
ber of  an  Insolvent  partnership,  all  the  mem- 
bers being  Insolvent,  may  transfer  in  good 
faith,  with  the  concurrence  of  the  other 
partners,  his  Interest  in  the  partnership 
property  to  an  individual  creditor.  It  was 
ynld:  "As  partnership  creditors  had  no  Hen 
on  firm  property,  no  reason  Is  perceived  why 
each  member  might  not  lawfully  permit  the 
other  to  pay  his  individual  debt  out  of  his 
own  share  of  the  partnership  property;  and 
the  same  reasons  which  would  make  lawful 
such  a  payment  would  give  validity  to  a 
mortgage  given  by  both  partna»  to  secure 
debts  of  members  of  the  firm."  This  was 
followed  by  this  court  in  the  case  of  San- 
chez V.  Goldfrank,  27  S.  W.  204.  There  is 
much  authority,  however,  in  conflict  with 
the  doctrine  announced  in  Wiggins  v.  Black- 
shear.  Bates,  Partn.  {  666,  and  authorities 
cited.     This   court   in   the   Wiggins-Black- 


Tex.) 


WATTS  ▼.  DUBOIS. 


701 


shear  Case  Is  on  record  as  opposed  to  the 
doctrine.    24  S.  W.  920. 

We  have  considered  the  questions  involved 
in  this  case  as  though  the  receiver,  like  any 
one  else,  is  bound  by  the  acts  of  his  agent, 
within  the  scope  of  the  business  with  which 
he  is  intrusted,  and  that  l^nowledge  obtained 
by  him  while  In  the  prosecution  of  such  busi- 
ness was  the  knowledge  of  the  receiver.  We 
have  been  unable  to  obtain  any  authority 
bearing  directly  on  the  point,  but  have 
reached  the  conclusion  that  the  receiver  of 
a  national  bank,  who  is  not  the  "arm  of  a 
court,"  but  the  appointee  of  a  federal  ofl9- 
cer.  Is  subject  to  the  general  rule  as  to 
agents.  That  rule  is,  "In  seeking  to  enforce 
contracts  entered  Into  by  agents,  the  princi- 
pal Is  subject  to  have  them  impeached  by 
any  conduct  of  his  agent  which  would  have 
bad  that  effect  if  proceeding  from  himself." 
Bank  v.  Cmger,  91  Tex.  446,  44  S.  W.  278. 
The  receiver  In  this  case  was  a  mere  trus- 
tee, whose  powers  are  defined  by  a  federal 
statute,  and  we  do  not  think  that  because 
he  occupies  the  position  by  virtue  of  appoint- 
ment by  the  comptroller  of  currency  that  his 
fraud  within  the  scope  of  the  business 
placed  In  his  hands  would  not  vitiate  a  con- 
tract as  it  would  with  any  other  person.  It 
Is  true  that  the  receiver  is  practically  the 
agent  of  the  comptroller  of  the  currency, 
who  acts  for  the  government;  but  this 
would  not  exempt  him  from  the  operation  of 
the  laws  of  Texas  when  he  comes  into  her 
courts  to  ask  that  rights  be  enforced  under 
a  mortgage,  which,  if  the  contentions  of  ap- 
pellees be  well  founded,  is,  under  such  laws, 
fraudulent  and  void. 

We  believe  we  have  considered  all  mat- 
ters necessary  in  view  of  another  trial  of  the 
cause,  and  for  the  errors  Indicated  the  Judg- 
ment win  be  reversed,  and  the  cause  re- 
manded. 

On  Motions  for  Rehearing. 

(Feb.  19,  1902.) 

'SESUL,  J.  Upon  considering  these  mo- 
tions we  have  concluded  that  we  were  cor- 
rect In  holding  that  the  special  charge  set 
out  in  our  original  opinion,  given  at  the  re- 
quest of  defendants  In  error.  Is,  under  the 
ruling  in  Wiggins  v.  Blackshear,  erroneous. 
In  that  case  It  Is  held  that:  "As  every  part- 
ner is  liable  for  the  debts  of  his  firm,  and 
owns  Its  property  in  common  with  the  other 
partners,  it  is  his  right  to  have  common 
property  applied  to  the  payment  of  partner- 
ship debts,  and  that  all  the  other  partners, 
without  his  consent,  cannot  take  this  right 
from  him.  This  right  is  sometimes  said  to 
give  every  partner  an  equitable  Hen  on  firm 
assets  as  will  so  secure  him  against  several 
liability  from  debts  to  secure  to  him  his 
proper  share  of  firm  assets  on  dissolutions; 
but  creditors  of  a  partnership  have  no  Hen 
or  other  claim  on  partnership  assets  which 
can  prevent  the  members  of  the  firm  from 


disposing  of  them  In  any  manner  or  to 
whomsoever  they  may  deem  proper,  pro- 
vided such  disposition  Is  not  fraudulent." 
As  Is  said  hi  Case  v.  Beauregard,  99  U.  S. 
119,  2S  li.  "Ed.  370,  which  defines  such  rights 
as  creditors  have  to  firm  property:  "Their 
equity  Is  a  derivative  one.  It  Is  not  held 
or  enforceable  In  their  own  right  It  Is 
practically  a  subrogation  to  the  equity  of 
the  individual  partner,  to  be  made  effective 
only  through  him."  Such  rights  as  creditors 
have,  being  merely  equitable,  are  enforcea- 
ble only  when  the  property  is  within  con- 
trol of  the  court,  and  to  course  of  adminis- 
tration, brought  there  by  the  banliniptcy  of 
the  firm,  or  by  an  assignment,  or  by  the 
creation  of  a  ti'ust  to  some  mode.  As  a 
general  rule,  if  either  partner  places  him- 
sdf  In  such  a  position  that  he  has  no  right 
to  toslst  that  the  partnership  assets  be  ap- 
pUed  to  the  discharge  of  its  obligations  in 
preference  to  those  of  Individual  creditors, 
then  the  partnership  creditors  also  lose  their 
right  to  Insist  upon  such  application.  Case 
V.  Beauregard,  99  U.  S.  119,  26  L.  Ed.  370; 
Arnold  V.  Hagerman,  45  N.  J.  Bq.  188,  17 
Ati.  93,  14  Am.  St  Rep.  712;  HoUoway  v. 
Turner,  61  Md.  217;  Couchman's  Adm'r  v. 
Maupin,  78  Ky.  38;  Goldsmith  v.  Blchold, 
94  Ala.  116,  10  South.  80,  33  Am.  St  Rep. 
97;  Farwell  v.  Huston,  151  111.  289,  37  N.  B. 
864,  42  Am.  St  Rep.  237;  Hapgood  v.  Com- 
weU,  48  lU.  64,  96  Am.  Dec.  516.  As  the 
Hen  against  partnership  assets  for  the  pay- 
ment of  firm  obligations  is  In  favor  of  the 
partners,  and  of  each  of  them,  and  can  only 
be  derived  or  enforced  through  them  by 
partnership  creditors,  It  follows  that  when 
the  members  of  the  firm  lose  or  voluntarily 
surrender  such  Hen  It  can  never  attach  in 
favor  of  partnership  creditors.  Ooover's 
Appeal,  70  Am.  Dec.  149;  Brown  v.  Miller, 
11  Colo.  431,  18  Pac.  617;  Scudder  v.  Delash- 
mut  71  Am.  Dec.  428;  Hanford  v.  Prouty, 
133  111.  389,  24  N.  B.  565;  WUson  v.  Soper, 
56  Am.  Dec.  578.  It  is  therefore  held  that 
a  mortgage  upon  firm  property,  given  by  one 
of  two  failtog  partners,  with  the  consent 
of  the  other,  to  bis  separate  creditor,  as  se- 
curity for  a  bona  fide  debt  1b  valid.  Huis- 
kamp  V.  Wagon  Co.,  121  U.  S.  310,  7  Sup. 
Ct  899,  30  L.  Bd.  971;  Batchelor  r.  Sanger, 
15  Tex.  Civ.  App.  112,  38  S.  W.  860;  Lack- 
ett  V.  Rumbaugh  (C.  C.)  46  Fed.  38;  Grocery 
Co.  V.  McCune,  122  Mo.  431;  25  S.  W.  906, 
29  L.  R.  A.  681;  MiU  Co.  v.  Hanover,  102 
Wis.  817,  78  N.  W.  740;  Sylvester  v.  Hen- 
rich  (Iowa)  61  N.  W.  942.  In  the  case  first 
cited  it  Is  said:  "A  debtor  to  failing  circum- 
stances having  the  right  to  prefer  a  cred- 
itor, if  the  preferred  creditor  has  a  bona 
fide  debt,  and  takes  a  mortgage  with  the 
intent  to  secure  such  debt  and  not  for  the 
purpose  of  aiding  the  debtor  to  hinder  and 
delay  other  creditors,  the  mortgage  is  valid, 
even  though  the  mortgagee  knows  that  the 
debtor  Is  Insolvent  and  that  the  debtor's  in* 
tention  Is  to  hinder  and  delay  other  cred^ 
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Iters."  The  cases  we  have  cited  are  In  ac- 
cord with,  support,  and  Illustrate  the  prin- 
ciples announced  In  Wiggins  v.  Blackshear, 
and  demonstrate  the  fallacy  of  the  special 
charge  iinder  consideration.  A  proposltlcm 
more  In  conflict  with  the  law  as  announced 
In  that  case  could  hardly  be  asserted  than 
the  one  announced  by  the  charge  In  ques- 
tion. True,  It  Is  In  effect  held  In  Wigglna 
T.  Blackshear  that  if  the  members  of  a  firm 
convey  or  mortgage  its  entire  property  to  se- 
cure the  debt  of  one  of  the  partners,  for 
which  neither  the  firm  nor  the  other  partner 
is  liable,  such  conveyance  would  be  fraudu- 
lent as  to  creditors  of  the  firm  and  of  the 
member  not  bound  for  the  debt,  because  to 
the  extent  of  his  interest  In  the  property 
the  conveyance  would  be  voluntary.  But 
this  is  not  what  the  court  charged  the  Jury, 
nor  does  it  fit  the  facts  in  this  case.  All  the 
firm  property  was  not  conveyed  to  secure 
the  Individual  debts  of  M.  W.  Dubois.  A 
part  of  the  indebtedness  secured  by  the 
mortgage  was  evidenced  by  notes  signed  by 
Dubois  only;  but  there  is  evidence  In  the 
record  strongly  tending  to  show  that  the  in- 
debtedness 80  evidenced  was  that  of  the 
firm.  Yet  in  the  face  of  this  the  Jury  are 
told  by  the  charge  that  Hatch,  if  he  knew 
Dubois  &  Wentworth  were  insolvent,  or 
could  have  known  it  by  the  exercise  of  rea- 
sonable diligence,  would  have  no  right  to 
include  In  the  mortage  the  Individual  notes 
of  M.  W.  Dubois.  We  do  not  wish,  however, 
to  be  understood  as  holding  that  a  mortgage 
given  by  the  members  of  a  partnership  upon 
their  common  property  to  secure  the  Indi- 
vidual indebtedness  of  a  member  of  the 
firm  as  well  as  partnership  liabilities  may 
not  be  avoided  by  other  firm  creditors,  or 
creditors  of  the  member  whose  personal  in- 
debtedness is  unsecured,  for  fraud.  When 
the  firm  is  in  existence,  and  in  full  posses- 
sion of  its  property,  free  from  Hen,  with 
the  right  to  dispose  of  the  same  with  the 
consent  of  the  ^^rtners  for  value,  and  with- 
out any  intentional  fraud,  they  may  execute 
a  note  or  mortgage  for  the  asatunptlon  of 
the  Individual  debt  of  a  partner,  and  there- 
by waive  the  right  to  have  the  mortgage 
property  first  applied  to  the  satisfaction 
of  the  debts  of  the  partnership,  if  the  se- 
curity is  received  in  good  faltb  and  for 
value;  and,  the  rights  being  waived,  they 
cannot  be  Invoked  on  behalf  of  the  creditors 
of  the  firm,  and  therefore  such  a  mortgage 
will  be  good  as  against  a  subsequent  attach- 
ing creditor  of  the  firm,  even  though  the 
firm  may  have  been  Insolvent  at  the  time 
of  giving  the  mortgage.  Smith  v.  Smith, 
87  Iowa,  93,  54  N.  W.  73,  43  Am.  St  Rep. 
339;  Purple  v.  Farrlngton,  119  Ind.  164,  21 
X.  E.  543,  4  L.  R.  A.  535.  But  we  apprehend 
the  rule  to  be  that.  If  a  firm  Is  insolvent, 
and  includes  In  a  mortgage  to  secure  Its  in- 
debtedness a  debt  of  one  of  its  members, 
for  which  the  firm  nor  the  other  members 
have  received  no  consideration  and  are  in 


no  way  liable,  for  the  purpose  of  hindering, 
delaying,  or  defrauding  the  creditors  of  tiie 
partnership  or  of  its  members  other  than 
the  one  whose  individual  debt  is  secured, 
and  if  the  mortgagee  with  knowledge  of  such 
facts,  or  of  such  matters  as  would  put  him 
on  Inquiry  which  would  lead  to  such  knowl- 
edge, takes  such  mortgage  for  the  purpose 
of  aiding  the  firm  or  Its  members  in  their 
design  to  delay,  hinder,  or  defraud  their 
creditors,  it  should  be  held  void  at  the  in- 
stance of  the  creditors  so  Intended  to  be  de- 
frauded. 

We  are  asked  by  plaintiff  in  error  to 
modify  our  original  opinion  In  regard  to  the 
refusal  of  the  trial  court  to  admit  In  evi- 
dence the  Instrument  bearing  date  Febru- 
ary e,  1892,  which  is  as  follows:  "H.  L. 
Hatch,  Receiver,  Arkansas  City— Sir:  We 
hereby  turn  over  to  you  the  entire  brand 
cattle  ou  our  ranches  in  Texas,  all  to  be 
found  about  Brewster  ^d  adjoining  ooon- 
ties,  Texas,  to  apply  on  our  debts  to  the 
American  National  Bank;  and  yon  are  here- 
by authorized  to  gather  them,  allowing 
prices  as  agreed  upon  heretofore,  and  which 
have  been  allowed  for  those  turned  over  In 
December,  1891.  [Signed]  Dubois  &  Went- 
worth." We  axe  still  inclined  to  the  opinion 
that,  if  the  action  of  the  court  were  errone- 
ous in  excluding  this  writing,  such  error  was 
Immaterial,  for  the  reason  that  everything 
which  the  histrument  would  tend  to  prove 
was  shown  by  other  evidence.  But  if  it 
should  be  shown  upon  another  trial  that  pos- 
session was  taken  by  the  receiver  of  tbt 
pr^erty,  and  held  by  virtue  of  such  writ- 
ing, it,  as  characterizing  such  possession, 
should  be  admitted  in  evidence. 

With  this  modification  of  our  original  opin- 
ion, the  motions  for  rehearing  are  over- 
nried. 


CLAWSON  et  al.  v.  W1LLUM8  et  al.' 

(Court  of  Civil  Appeals  of  Texas,    Nov.  22, 
1901.) 

TRESPASS  TO  TBT  TITLB—BVIDENCH;— BUR- 
DEN or  PROOF  —  SUmCIENCY  —  APPEAL — 
ABANDONMENT— QUESTIONS  CONSIDERED. 

1.  The  plaintiff  in  trespass  to  try  title,  who 
contends  that  lands  claimed  by  defendant  are 
included  in  plaintiff's  location,  has  the  burden 
of  proving  such  fact 

2.  Evidence  in  trespass  to  try  title  consider- 
ed, and  held  to  show  that  plaintiff's  claim,  de- 
rived uuder  a  certain  land  location,  did  not  in- 
clude lands  claimed  by  defeadant  under  anoth- 
er location,  and  that  the  locations  were  not  coo- 
flictlnfc. 

3.  Where  a  plaintiff  in  trespass  to  try  titie, 
InvolviuR  conllictLng  land  locations,  does  uot 
api)eal  or  file  cross  assignments  of  error  against 
his  co-appelleos  in  an  appeal  taken  by  a  defend- 
ant, the  appellate  court,  on  reversing  the  jndir- 
ment  cannot  render  judgment  for  plaintiff, 
though  such  judgment  is  warranted  by  the 
evidence. 

4.  The  failure  to  file  assignments  of  error 
constitutes  an  abandonment  of  an  appeal, 
though  proper  notice  of  appeal  has  been  giveo. 


>  RebcarlDK  denied  February  13,  1?C3. 


Tex.) 


CLAWSON  T.  WILLIAM& 


703 


Appeal  from  district  court,  Harris  county; 
U'm.  H.  Wilson,  Judge. 

Action  by  J.  L.  Williams,  as  executor  of 
tlie  estate  of  T^arlssa  Williams,  deceased,  and 
others,  against  John  A.  Clawson  and  others. 
From  a  Judgment  In  favor  of  plaintiffs,  de- 
fendants appeal.  Reversed.  Motion  for  re- 
hearing denied. 

li.  B.  Moody,  for  appellants.  Jacob  O. 
Baldwin,  D.  F.  Rowe,  T.  C.  Rowe,  O.  E. 
Johnson,  and  Ross  &  Wood,  for  appellees. 

PLEASANTS,  J.  This  suit  was  InsUtuted 
by  appellee  J.  L.  Williams,  executor  of  the 
estate  of  Larissa  WiUlams,  deceased,  and 
Emily  Pudor,  Joined  by  her  husband,  O.  M. 
Pudor,  against  the  appellants,  John  A.  Claw- 
son,  Joe  Stasney,  Joe  Volclk,  Jr.,  Stepan  Vol- 
clk,  W.  R.  HolUngsworth,  and  C.  H.  Kinney, 
and  a  largs  number  of  other  defendants,  none 
of  whom  have  appealed.  The  suit  was  in  the 
form  of  an  action  of  trespass  to  try  title  to  a 
tract  of  land  patented  t»  Addison  Weld  by 
vlrtae  of  certificate  No..  183,  and  alleged  In 
plalntlfTs'  petition  to  be  described  in  the  pat- 
ent as  follows:  "Six  hundred  and  fort.v  acres 
of  land,  mare  or  iessi  in  Harris  county,  Tex- 
as, between  the  waters  of  Cedar  bayou  and 
San  Ja^Dt»  river,  west  of  and  adjoining  a 
surrey  made  for  land  scrip  No.  93,  and 
ab.iut  nine  miles  from  Lynchburg.  Begin- 
ning at  the  N.  W.  comer  of  land  scrip  03, 
a  stake  and  mound  In  the  prairie  in  the  W. 
boundary  line  of  Scott's  survey;  thence  8. 
2,360  va,  with  the  W.  bonndary  line  of  a  sur- 
vey made  for  land  scrip  93,  to  a  stalce  and 
mound  In  the  prairie  ha  the  N.  boundary  line 
of  a  survey  made  for  land  scrip  No.  351; 
thence  W.  1,190  vs.,  with  said  line  to  Its  N. 
W.  corner,  a  stake  and  mound  In  the  prairie; 
then  S.  020  vans,  with  the  W.  boundary  line 
of  said  survey,  to  a  stake;  thence  W.  200 
varas  to  a  stake;  thence  N.  3,33S  varas  to  a 
stake  and  mound  in  the  prairie;  thence  E. 
1,385  varas  to  a  stake  and  mound  In  the  W. 
boundary  line  of  Scott's  league;  thence  S>, 
10  degrees  K,  180  varas,  with  said  Scott's 
line  to  the  place  of  beginning;  being  abstract 
No.  816,  patent  No.  284."  Plaintiffs  fuiUier 
alleged  that,  as  orlglnaUy  surveyed,  plaintiffs 
were,  as  a  matter  of  fact,  the  owners  of  more 
than  610  acres  of  land;  that  while  the  pat- 
ent calls  for  2,M0  varas,  being  the  entire 
cist  boundary  line  of  said  surrey,  yet,  as  a 
matter  of  fact,  said  east  boundary  line  of 
said  survey  is  3,158  varas,  and  that  the  west 
boundary  line  of  said  survey  is  in  fact  4,071 
varas.  and  that  the  north  and  south  boundary 
lines  of  said  survey  are  much  greater  than 
called  for  in  said  patent.  They  then  alleged 
the  location  of  the  northeast  comer  of  the 
Renben  White  league  (an  old  survey),  and 
alleged  that  their  east  boundary  line  Is  lo- 
cated 4,078  varas  east  of  the  east  line  of  said 
R.  White  league,  that  their  west  Ixrandary  line 
la  located  1,268  varas  east  of  said  east  line 
of  the  R.  White  league,  and  that  their  north 


boundary  line  is  located  2,951  vaias  north 
of  the  northeast  comer  of  the  said  R.  White 
league,  and  prayed  for  the  establishment  of 
the  true  location  of  the  boiHidary  lines  of 
said  A.  Weld  survey.  No.  183.  Appi^lants  an- 
swered separately,  disclaiming  as  to  any  land 
sued  for  by  plaintiffs,  except  so  much  tliereof. 
If  any,  as  might  be  included  within  the  metea 
and  bounds  set  forth  in  their  respective  an- 
swers, and  as  to  the  lands  described  In  their 
answers  they  pleaded,  "not  guilty."  The 
lands  claimed  by  appellant  C.  H.  Kioney  ar» 
situated  In  W.  O.  R.  R.  Co.'s  surrey.  No.  2, 
whlcl)  is  located  In  the  southwest  comec  of 
the  James  Scott  abandoned  league  survey.. 
The  lands  claimed  by  the  otber  appellant* 
are  all  situated  in  the  S.  T.  Champney  sur- 
vey. No.  83.  The  real  controversy  was  the 
location  of  the  Addison  Weld,  N*.  18S,  sur- 
vey. The  case  wxsi  tried  by  the  court  with- 
out a  Jury,  and  a  Judgment  rendered  where- 
by the  west  boondary  line  of  plalutifls'  sur- 
vey was  placed  2,688  varas  east  at  the  nortb- 
east  comer  of  the  R.  Wbtte,  and  tUeir  noirtti. 
boundary  line  was  plaieed  l,3fi8L8  vaoms  nortli. 
of  said  northeast  comer.-  The  mates  for  aU 
its  sides  are  the  sane  as  called  for  In  the 
patent  This  location  pkuces  the  west  llnc' 
of  the  surrey  only  OS  vaora*  west  of  the 
southwest  comer  of  the  Jsmes  Scott  and 
places  the  north  line  398.8  varaer  north  ot  tlw 
southwest  comer  of  said  Scott  snd  ptaoes  its 
east  line  1,320  varas  east  of  said'  southwest 
comer  of  the  James'  Bcott,  tbe  cffectof  which 
Is  that  as  located  by  this.  Judgment,  the  Ad- 
dison Weld,  N«,  188,  survey,  belonging  to- 
plaintiffs,  covers  praetlcaHy-  the  entire  S.  T. 
Champney  survey,  claimed  by  atq[)cllantft 
which  Is  located  by  Its  fleitt  notes  and  pat- 
ent at  tbe  southwest  comer  of  the  Jsmcs. 
Scott  and  covers  about  one-half  of  the  land 
in  the  W.  O.  R.  R.  Co.'s  survey,  No.  2,  situ- 
ated In  the  southwest  comer  of  the  James 
Scott  abandoned  league,  claimed  by  appellant 
C.  H.  Kinney. 

The  Addison  Weld  survey,  the  location  of 
which  is  the  question  in  controversy  la  this 
suit  was  one  of  a  body  of  14  surreys  known 
as  the  "Trott  Surveys,"  none  of  which  have 
any  natural  or  known  artificial  boundaries, 
and  all  He  In  the  prairie  between  Saa.  Ja- 
cinto river  and  Cedar  bayoui  There  Is  a 
body  of  older  surveys  between  the  Trott  sur- 
veys and  San  Jacinto  river,  the  exact  loca^ 
tlon  of  which  can  be  fixed  from  natural 
boundaries.  These  surveys  are  the  Humph- 
rey Jackson  labor,  the  Humphrey  Jackson 
league,  the  Reuben  White  leaKue.  and  an  old 
abandoned  survey  known  as  the  Beardsley  or 
Baldwin  survey.  On  the  east  of  the  Trott 
survey,  and  lying  along  and  across  Cedar 
bayou,  are  the  Hannah  Nash  and  the  Hugh 
Morgan  surreys  and  the  James  Scott  aban- 
doned survey.  The  location  of  the  Nash  and 
Scott  surveys  is  definitely  fixed,  but  the  ex- 
act location  ot  tbe  west  line  of  the  Morgan 
survey  is  uncertain.  The  Trott  surveys  were 
located  by  Trott  county  surveys  trf  Hanris 
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countT,  In  April,  1839;  the  names  of  said 
surveys,  and  the  order  In  -which  the  field 
notes  were  made  and  recorded  In  the  records 
of  the  office  of  the  cotmty  surveyor  of  Harris 
county,  being  as  follows: 

A.  Whitlock Scrip  Number  186,  page  42 

A.  WhiUock "  "  187,      '^    43 

Xj.  Hemmenway  ..."  "  196,     "     44 

li.  Hemmenway  ..,    "  "  351,     "    46 

W.  Gregory  .7....     "  "  41.-47 

W.  Gregory »  "  42,      "     47 

W.  Gregory   «  "  43,      "     48 

W.  Gregory "  "  44,-49 

S.  T.  Champney...     "  "  93,      "     50 

A.  Weld  "  -  183,      "     51 

A.  Weld  "  "  184,      "     62 

O.  Ware "  "  191,      -     63 

5.  T.  Champney...  ••  "  199,  "  64 
L.  Hemmenway  ..."         "         182,     "    65 

Nos.  1,  2,  and  8  of  said  surveys  (viz.,  A. 
Whitlock,  186;  A.  Whitlock,  187;  and  L. 
Hemmenway,  196)  form  the  sonthem  tier  of 
the  Trott  surveys.  No.  1  begins  on  the  Bald* 
-win  survey,  and  can  be  accurately  located  by 
its  field  notes;  and  so  can  No.  2,  wbicb  be- 
gins on  the  east  line  of  No.  1.  No.  8  begins 
at  the  southeast  comer  of  No.  2,  and  cails 
for  tbe  west  line  of  the  Hannah  Nash  sor- 
vey.  The  evidence  shows  that  the  west  line 
of  the  Nash  Is  1,200  varas  west  of  where  Its 
location  should  be  In  accordance  with  the 
calls  of  said  survey  No.  8,  and  the  larger 
part  of  the  area  of  said  siurvey  Is  In  conflict 
with  the  older  Nash  survey.  Survey  No.  4 
begins  at  the  northwest  comer  of  No.  1,  on 
the  east  line  of  the  Baldwin,  and  No.  5  be- 
gins at  the  southeast  comer  of  No.  4.  Both 
of  these  surveys  can  be  located  as  called  for 
in  their  field  notes.  No.  6  begins  at  the 
northwest  corner  of  No.  3,  and  its  west  line 
M  tbe  east  line  of  No.  5.  The  same  discrep- 
ancies in  the  calls  for  the  Nash  survey  in  the 
field  notes  of  No.  8  exist  as  are  shown  in  re- 
gard to  tlie  calls  in  No.  3,  and  the  conflict 
with  the  Nash  covers  almost  the  whole  of 
survey  No.  6.    These  three  surveys  (Nos.  4, 

6,  and  6)  compose  the  second  tier  of  the  14 
Trott  surveys.  The  next  survey.  No.  7,  be- 
gins at  tbe  northwest  comer  of  No.  6,  In  the 
east  boundary  line  of  No.  6,  and  calls  to  mn 

B.  to  Cedar  bayou,  thence  N.  up  tbe  bayou, 
thence  W.,  and  thence  S.  to  the  place  of  be- 
ginning. No.  8  begins  at  the  northwest  cor- 
ner of  No.  7,  and  calls  to  mn  S.  to  the  north- 
east corner  of  No.  5;  thence  W.  616  varas; 
thence  N.  1,950  varas,  to  Scott's  south  bound- 
ary line;  thence  N.,  80"  B.,  2,760  varas, 
to  Morgan's  west  boundary  line,  crossing  Ce- 
dar bayou  at  2,515  varas;  thence  S.,  10*  B., 
with  Morgan's  west  boundary  line,  to  the 
northeast  comer  of  No.  7;  thence  with  the 
north  line  of  No.  7  to  the  place  of  beginning. 
As  before  stated,  the  location  of  the  west 
line  of  the  Morgan  survey  called  for  in  tbe 
field  notes  of  No.  8  Is  uncertain,  and  the  calls 
for  the  bayou  in  the  west  line  of  survey  No. 
7  cannot  be  verified  upon  the  ground  If  said 
survey  is  laid  out  from  itv  beginning  comer 
In  accordance  with  the  courses  and  distances 
called  for  in  its  field  notes;  but  from  tbe  fact 


that  the  beginning  comer  of  survey  No.  1 
can  l}e  accurately  fixed  by  the  east  line  of 
the  Baldwin  survey,  and  each  of  the  next 
succeeding  eight  surveys  call  to  begin  on 
the  east  line  or  at  one  of  the  east  corners 
of  tbe  next  preceding  survey,  the  beginning 
comers  and  the  west  lines  of  both  surveys, 
Noa.  7  and  8,  can  be  definitely  fixed.  The 
field  notes  of  survey  No.  9,  which  is  tbe  S. 
T.  Champney,  No.  93,  claimed  by  appellants, 
are  as  follows:  "Beginning  at  the  S.  W.  cor- 
ner of  Jas.  Scott's  league,  at  a  stake  and 
mound  in  the  prairie;  thence  N.,  10  E.,  with 
the  south  boundary  line,  1,915  varas,  to  the 
N.  W.  corner  of  survey  No.  44,  a  stake  and 
mound  en  the  said  Scotfs  line;  thence  S. 
1,950  varas  to  a  stake  and  mound  In  the  prai- 
rie; thence  W.  2,070  varas  to  a  stake  and 
mound  in  the  prairie  on  the  N.  boundary 
line  of  survey  No.  361 ;  thence  2,360  varas  to 
a  stake  in  the  prairie  on  said  Scotfs  W. 
boundary  line;  thence  S.,  10  B.,  760  varas, 
to  the  place  of  beginning."  Surveys  Nos.  44 
and  351  called  tot  In  these  field  notes  are, 
as  before  shown,  Nos.  8  and  4,  In  the  order 
of  location,  of  the  Trott  surveys.  The  north 
boundary  line  of  No.  361  and  tbe  west  line 
of  No.  44,  called  for  in  tbe  field  notes  of  tbe 
Champney  survey,  can  both  be  accurately  lo- 
cated. As  before  stated,  the  southwest  cor- 
ner and  the  south  boundary  line  of  the  Jas. 
Scott  can  be  accurately  fixed  and  located  up- 
on the  ground;  and  the  evidence  is  uncon- 
tradicted that  the  Champney  survey,  claimed 
by  appellants,  can  be  accurately  located  on 
the  ground  by  its  field  notes  without  conflict- 
ing with  any  of  the  preceding  Trott  surveys. 
Ttie  patent  to  the  S.  T.  Champney  contains 
the  field  notes  above  set  out,  and  was  Issued 
on  May  8,  1841.  The  original  field  notes  of 
the  Addison  Weld  survey,  claimed  by  appel- 
lants, were  lost,  and  a  new  survey  was  or- 
dered by  tbe  land  ofBce.  Tbe  field  notes  of 
this  survey  from  the  land  office,  signed  by 
Tipton  Walker,  surveyor  of  Harris  county, 
purport  to  be  the  field  notes  of  a  reaurvey 
made  on  May  1,  1845,  and  are  the  field  notes 
contained  In  the  patent  to  said  survey  which 
was  issued  on  September  29,  1846.  These 
field  notes  are  tbe  same  as  tbe  original,  ex- 
cept that  tbey  call  for  the  Baldwin  survey, 
where  the  Trott  field  notes  call  for  the 
Beardsley,  but  the  evidence  shows  that  the 
Baldwin  was  first  known  as  the  Beardsley 
survey.  The  distance  between  the  west  line 
of  the  Champney  survey.  If  that  line  Is  pla- 
ced where  called  for  In  the  field  notes  of  said 
survey,  and  the  east  line  of  the  Baldwin  sur- 
vey, is  1,200  varas  less  than  tbe  distance 
called  for  in  tbe  field  notes  of  the  Addison 
Weld,  No.  183. 

The  trial  court  filed  the  following  conclu- 
sions of  fact  and  law: 

"(1)  That  the  fixed  points  in  the  neighbor- 
hood of  the  surveys  In  question,  as  shown 
by  practically  all  the  evidence,  are  the  comer 
of  the  Humphrey  Jackson  labw,  at  the  Inter- 
section of  Jackson's  bayou.    Tbe  point  is  one 
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uf  mathematical  certainty,  and  on  the  posi- 
tion of  tblB  point  the  position  of  tbe  Humph- 
rey Jackson  lea^e  and  the  Reuben  White 
league  can  be  shown  with  certainty.  The 
Reuben  White  league  Is  laid  off  commencing 
on  the  lower  comer,  at  the  San  Jacinto  river, 
of  the  Jackson  labor,  and  giving  Its  upper 
line  the  distance  called  for  in  the  field  notes; 
thence  according  to  Its  calls,  extending  the 
distance  caUed  for  in  Its  last  line,  tUl  It 
reaches  the  natural  object  called  for,— the 
San  Jacinto  river.  The  above  are  the  fixed 
sorreys  en  the  San  Jacinto  river  side,  and 
may  be  called  the  'San  Jacinto  River  Sur- 
veys,' if  to  them  are  added  several  other  sur^ 
veys  laid  olt  adjacent  to  the  Reuben  White, 
and  filling  the  space  formerly  occupied  by 
the  two  old  abandoned  surveys,  known  as  the 
■Baldwin'  and  'Shirley.'  (2)  On  the  Cedar 
bayon  side  the  position  of  the  Hannah  Nash 
league  Is  shown  with  substantial  identity  by 
all  the  surveyors,  by  old  marked  lines  In  the 
timber.  I  adopt  as  the  basis  of  my  finding 
the  position  of  said  league  as  testified  to  by 
the  surveyor,  Hensholdt  There  Is  practical- 
ly no  controversry  on  this  point,  though  the 
position  of  the  Hugh  Morgan  survey  Is  very 
mnch  a  matter  of  mere  conjecture.  The  evi- 
dence Is  wholly  Indeterminate  on  this  point 
The  position  of  the  James  Scott  (abandoned 
survey)  can  be  laid  off  with  accuracy  by 
metes  and  bounds  from  the  Juliana  Malley 
league,  whose  south  line  is  marked  in  the 
timber.  I  find  it  is  correctly  so  laid  off,  as 
depicted  on  Hensholdfs  map;  and,  so  laid 
off,  it  Is  in  confiict  with  some  of  the  body  of 
surveys  known  as  the  "Trott  Surveys.'  The 
surreys  above  named  (the  Nash  and  the 
James  Seott)  may  be  called  the  'Cedar  Bayou 
Surveys.'  (3)  Between  the  Cedar  Bayou  sur- 
veys and  the  San  Jacinto  river  surveys  lies, 
wholly  In  the  prairie,  and  without  artificial 
or  natural  monuments,  the  body  of  fourteen 
surveys  which  are  here  called  the  Trott  Sur- 
veys.' Trott  the  county  surveyor  of  Harris 
county,  pretended  to  have  surveyed  these 
surveys  In  April,  1839;  but  there  Is  not 
enough  room  in  the  prairie,  by  some  1,200 
varas,  between  the  Cedar  Bayou  surveys  and 
the  San  Jacinto  river  surveys,  to  put  In  these 
fourteen  Trott  surveys.  The  field  notes  of 
all  In  the  county  surveyor's  records  of  Harris 
county  are  all  dated  April,  1839.  I  conclude 
that  these  fourteen  surveys  by  Trott  were 
not  actually  run  upon  the  ground,  but  are 
what  is  known  as  'chimney-comer  work'; 
for  the  excess  and  the  discrepancies  are  too 
g:reat  to  occur  In  work  done  on  the  ground, 
between  surveys  clearly  fixed  on  the  g;round 
and  tied  to  streams.  The  shortage  In  the 
lower  line  of  the  Reuben  White  does  not  ex- 
plain the  error,  on  the  theory  of  actual  sur- 
rey, because  the  same  defect  of  distance  ex- 
ists between  the  James  Scott  and  the  Hugh 
Jackson  league,  which  could  not  be  affected 
by  the  lower  line  of  the  Reuben  White,  one 
way  or  another.  Finding  that  the  work  was 
'chimney-corner  work,'  bow,  tben,  should  the 
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Trott  surveys  be  located?  I  understand  the 
rule  to  be.  In  such  a  state  of  facts,  to  as- 
certain and  follow  the  Intent  of  the  surveyor, 
as  disclosed  by  his  work.  I  find  this  Intent  to 
have  been  to  fill  up  the  gap  between  the  Cedar 
Bayou  surveys  and  the  San  Jacinto  River 
surveys  with  the  fourteen  Trott  surveys,  and, 
to  fill  up  this  gap,  start  from  the  side  of  the 
San  Jacinto  River  surveys.  I  reached  this  last 
conclusion  because  the  field  notes  of  the  Trott 
surveys  can  be  fitted  In  perfectly  around  the 
Humphrey  Jackson,  Reuben  White,  and  Bald- 
win or  Shirley  surveys,  and  cannot  be  filled 
In,  without  very  considerable  discrepancies, 
to  the  Cedar  Bayou  surveys  and  to  that 
bayou;  and,  further,  Trott,  a  Harris  county 
surveyor,  was  more  likely  to  be  acquainted 
with  the  surveys  in  Harris  county  than  with 
those  in  Chambers  county.  Also,  the  ordor 
of  the  surveys,  as  they  appear  In  the  Sur- 
veyor's Book  of  Harris  County,  begin  on  the 
San  Jacinto  river  side. 

"Conclusions  of  Law.  On  the  facts  found, 
the  court  concludes  the  Trott  surveys  In  cmi- 
troversy  should  be  laid  off  in  the  prairie  from 
the  San  Jacinto  river  side,  according  to  course 
and  distance.  To  which  conclusions,  both  of 
law  and  fact  all  parties  except." 

Conceding  that  the  evidence  sustains  the 
trial  court  In  bis  conclusion  that  the  Trott 
surveys  were  not  actually  surveyed  upon  the 
ground,  and  that  in  such  case  the  proper  rule 
in  determining  the  true  location  of  said  sur- 
veys is  to  follow  the  Intent  of  the  surveyor 
as  disclosed  by  his  work,  we  think  there  Is 
no  evidence  In  the  record  to  sustain  the  con- 
clusion that  Trott  In  locathig  the  Addison 
Weld  survey.  Intended  to  commence  on  the 
Baldwin  survey,  and  locate  said  Weld  accord- 
ing to  the  courses  and  distances  called  for  in 
the  field  notes,  regardless  of  the  fact  that 
such  location  conflicts  with  his  own  work  In 
previously  locating  the  Champney  survey. 
The  evidence  shows  that  tn  locating  the  third 
tier  of  surveys,  which  includes  the  Weld  and 
Ohampney  surveys,  the  surveyor  did  not  start 
on  the  San  Jacinto  river,  but  on  the  Cedar 
Bayou  side.  Judged  by  his  solemn  written 
declarations  contained  in  the  field  notes  pre- 
pared by  him  for  the  Champney  and  Weld 
surveys,  it  was  clearly  the  intuition  of  Trott 
to  commence  the  Champney  survey  at  the 
southwest  oomOT  of  the  Jas.  Scott  survey, 
and  from  such  beg;innlng  comer  to  locate  the 
lines  of  said  survey  in  accordance  with  the 
calls  for  course  and  distance  contained  in  said 
field  notes,  and  to  locate  the  Weld  survey 
west  of  the  west  line  of  the  Ohampney  as 
thus  fixed.  It  is  equally  clear  that  he 
thought  there  was  room  enough  between  the 
west  line  of  the  Ohampney,  as  located  by  his 
field  notes,  and  east  line  of  the  Baldwin,  to 
admit  of  the  location  of  the  Weld.  What  he 
would  have  done  had  he  known  that  this 
■pace  did  not  is  fact  exist  Is  purely  a  matter 
of  conjecture,  about  which  It  is  idle  to  specu- 
late, for  we  are  only  concerned  with  his  In- 
tention as  regards  facts  and  conditions  thaf" 
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were  known  or  appeared  to  him  to  exist 
He  must  have  known  the  location  of  the 
Scott  survey,  as  the  evidence  shows  that  the 
distance  from  the  southwest  corner  of  the 
Scott  along  Its  south  boundary  line  to  Cedar 
bayou  (the  only  natural  object  called  for  In 
any  of  the  surveys),  as  called  for  In  the  field 
notes  of  the  Champney  and  W.  Gregory  sur- 
veys. Is  approximately  correct;  and  his  In- 
tention to  locate  the  Champney  on  the  south 
line  of  the  Scott,  beginning  at  the  southwest 
comer  of  said  survey,  is  clear  and  unmis- 
takable. It  is  imnecessary  for  us  to  deter- 
mine the  question  as  to  whether  the  Champ- 
ney may  be  considered  the  senior  survey, 
since  there  is  no  conflict  In  the  two  surveys, 
and  no  question  of  priority  is  Involved.  We 
think  It  clearly  appears  from  the  errldence 
that  no  part  of  the  land  covered  by  the 
Champney  patent  is  covered  by  the  patent 
nnder  which  plaintiffs  claim,  and  appellants, 
though  they  have  shown  no  title  to  any  part 
of  the  Champney  survey,  are  entitled  to  be 
protected  in  their  possession  of  same  against 
plaintiffs,  who  also  fall  to  show  any  title  to 
any  part  of  said  survey. 

The  Judgment  of  the  court  below,  in  so 
far  as  it  adjudicates  the  matters  In  eontro- 
versy  between  the  several  defendants  and  be- 
tween the  plaintiffs  and  the  defendants  who 
have  not  appealed,  being  not  appealed  from, 
IB  undisturbed;  but  said  Judgment,  in  so  far 
as  it  attempts  to  fix  the  location  of  the  Weld 
survey  east  of  the  west  line  of  the  Champney, 
as  same  Is  located  In  the  field  notes  of  said 
survey,  is  reversed,  and  Judgment  is  here 
rendered  fixing  the  east  line  of  the  Weld  on 
the  west  boandary  line  of  Champney,  as  said 
west  line  is  located  by  beginning  the  said 
Champney  survey  at  the  southwest  corner  of 
the  James  Scott,  and  following  the  calls  for 
course  and  distance  contained  In  the  field 
notes  of  said  Champney  survey. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

(Feb.  6,  1902.) 

After  mature  consideration  of  the  motions 
for  rehearing  filed  in  this  cause,  and  a  care- 
ful re-examination  of  the  record,  we  are  con- 
vinced that  our  former  Judgment  herein  cor- 
rectly disposed  of  the  issues  presented.  Ap- 
pellees are  the  plaintiffs  in  this  cause,  suing 
defendants  In  possession  of  the  land  in  con- 
troversy, and  the  burden  is  upon  them  to 
•how  by  some  competent  evidence  that  the 
land  in  controversy  is  within  the  boundaries 
described  in  the  patent  under  which  they 
claim.  This  burden  is  not  met  by  the  mere 
showing  of  discrepancies  In  some  of  the  calls 
in  the  field  notes  of  ttie  survey  claimed  by 
appellants.  Appellees  contend  very  earnestly 
in  their  motions  for  rehearing  that  our  con- 
duslons  of  fact  set  oat  In  our  former  opinion 
4o  not  support  the  Judgment  of  this  court, 
tittt,  on  the  contrary,  sustain  the  Judgment 
rendered  In  tbe  court  below.    This  conten- 


tlon  is  based  npbn  tbe  finding  by  vs  that 
"from  the  fact  that  tbe  beginning  comer  of 
survey  No.  1  can  be  accurately  fixed  by  the 
east  line  of  the  Baldwin  survey,  and  eadi 
of  tbe  next  succeeding  eight  surveys  call  to 
begin  on  the  east  Uae,  or  at  one  of  the  east 
comers  of  the  next  preceding  survey,  the  be- 
ginning corners  and  west  lines  of  anrveys 
Nos.  7  and  8  can  be  definitely  fixed."  If  this 
finding  be  considered  as  locating  the  west 
lines  of  surveys  Nos.  7  and  8,  by  giving  con- 
trolling effect  to  the  calls  for  the  beginning 
corners  of  said  surveys  as  fixed  by  running 
the  lines  of  the  preceding  surveys,  and  dis- 
regarding the  calls  for  Cedar  bayou,  the  only 
natural  object  called  for  In  the  field  notes 
of  any  of  these  snrveya,  the  west  Une  of  No. 
8  would  be  placed  about  3,800  varas  east  <tf 
the  southwest  comer  of  the  Scott  survey. 
If  the  west  line  of  No.  8  be  thus  fixed,  there 
is  sufBclent  territory  between  said  west  line 
and  the  east  line  of  the  Baldwin  sni^ey  i» 
admit  of  the  location  of  both  the  Weld  and 
Champney  surveys  In  accordance  with  the 
Judgment  of  the  court  below;  and  appellees 
insist  that  under  the  finding  above  quoted  the 
Judgment  heretofore  rendered  in  this  cause 
by  this  court  should  be  set  aside,  and  the 
Judgment  of  the  court  below  affirmed.  We  do 
not  think  this  contention  is  sound.  Conced- 
ing, for  the  sake  of  argument,  that  the  west 
Une  of  No.  8  is  fixed  as  claimed  by  appellees, 
and  that  there  Is  room  between  this  line  and 
tbe  east  line  of  the  Baldwin  to  admit  the  lo- 
cation of  the  two  surveys  In  qnestion,  it  does 
not  follow  that  appellees  are  entitled  to  have 
the  Weld  survey  located  as  claimed  by  them. 
We  think  it  Is  perfectly  dear  that  the  sur- 
veyor who  made  these  locations  intended  that 
the  Champney  survey  should  cover  all  the 
area  between  the  southwest  comer  of  the 
Scott  and  the  west  line  of  survey  No.  8; 
and,  if  it  be  a  fact  tbat  Oils  area  is  largely 
in  excess  »f  the  acreage'  called  for  in  tiM 
field  notes,  this  fact  would  not  in  itself  au- 
thorize the  location  of  the  Weld  on  a  part 
of  said  area,  when  the  field  notes  of  said 
survey  clearly  show  that  it  was  the  intention 
of  the  surveyor  to  locate  same  west  of  the 
Scott  survey.  But  we  did  not  conclude  In 
our  former  opinion  that  the  west  line  of  sur- 
veys Nos.  7  and  8  should  be  fixed  alone  by 
the  calls  for  the  beginning  comers.  We  over- 
looked the  discrepancies  in  distance  In  tbe 
calls  from  Cedar  bayou  to  said  west  lines, 
and  the  actual  distance  from  the  bayou  to 
said  lines  as  fixed  by  the  location  of  tbe  be- 
ginning comers,  and  the  finding  before  quot- 
ed is  based  upon  the  assumption  that  no 
such  discrepancies  existed.  We  think  It 
clear,  as  stated  in  our  former  oplnkm.  that 
the  surveyor  knew  the  location  of  the  south 
line  and  the  southwest  corner  of  the  Scott 
survey,  and  the  actual  distance  between  said 
comer  and  Cedar  bayou;  and  we  think  it 
equally  clear  that  be  intended  the  space  be- 
tween said  points  should  be  occupied  by  snr- 
veys  Ma  8  and  the  survey  claimed  by  appel- 
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lants.  There  Is  notbtaig  In  the  evldeiice  to 
authorize  the  crowding  out  of  Burveys  Noa. 
T  and  8  so  as  to  admit  the  location  of  tiie 
Weld  surrey  at  a  place  different  from  that 
called  for  In  Its  field  notes.  Appellees'  peti- 
tion shows  that  they  have  no  definite  idea 
as  to  where  the  land  claimed  by  them  is  lo- 
cated. They  sue  for  double  the  amount  of 
land  called  for  by  their  patent,  and  allege 
that  the  north  and  south  lines  of  their  sur- 
vey are  twice  the  length  called  for  in  the 
patent;  the  evident  object  of  such  allegatious 
bdng  to  recover  the  amount  of  land  called 
for  In  their  patent,  whether  same  should  be 
found  to  be  located  over  the  Ghampney  or  the 
Baldwin  surveys;  and,  in  their  motion  for 
rehearing,  apiiellees,  who  were  plaintiffs  be- 
low, ask  that  In  the  event  we  adhere  to 
our  former  opinion  as  to  the  Iccatlon  of  flie 
Champney  survey,  we  render  Judgment  locat- 
ing the  Weld  survey  over  the  oM,  abandoned 
Baldwin  survey,  and  on  the  land  daimed  by 
their  co-appeUees.  If  the  facts  authorised 
the  rendition  of  such  Judgment  by  us,  we 
could  not  grant  this  relief,  because  the  plaln- 
tUfs  below  have  not  appealed  from  the  Judg- 
ment, and  have  filed  no  cross  assignments 
against  theh:  co-appellees.  It  is  true,  the 
^aintUf  executor  gave  notice  of  appeal,  but, 
having  presented  no  assignments,  his  appeal 
must  be  considered  abandoned. 

We  are  of  opinion  that  our  former  Judg- 
ment In  this  case  should  not  be  set  aside 
or  modified  in  any  way.  and  the  motions  tot 
rehearing  are  overruled.    Overruled. 


GALTBSTON,  H.  &  S.  A.  RT.  00.  v.  HITZ- 

FELDER. 

(Govt  of  Civfl  Appeals  of  Texas.     Oct  10, 

1900.) 

BAILWAT  BMPLOTe  —  PERSONAL  INJURIES  — 
COMPLAINT— SUFFICIENCY— BPILBPTIC  FIT— 
AROUSING  JURY'S  SYMPATHY— ASSUMPTION 
OF    RISK— INSTRUCTIONS. 

1.  In  an  action  by  a  railroad  empIovA  for 
personal  injtiries,  a  complaint  averring  that  by 
reason  thereof  plaintiffNs  "skull  was  crushed 
and  his  face  and  head  badly  cut  and  lacerated; 
that  •  •  •  his  brain  and  mind  have  been 
violently  affected,  and  his  injuries  have  direct- 
ly produced  epilepsy";  that  ''plaintiff  was  com- 
pelled to  submit  to  a  dangerous  operation, 
whereby  a  part  of  his  skull  was  removed; 
*    *    *    that,  notwithstanding  this,  the  epilep- 

S'  continues,  and  his  mental  and  phyBlcal  con- 
tion  unfit  him  for  performing  any  physical 
or  mental  lal>or,  and  will  continne  as  long  as 
plaintiff  lives;  •  •  •  that  he  has,  in  mind 
and  body,  become  so  weakened  as  to  be  almost 
an  invaUd,"  etc., — snfDciently  shows  the  nature 
of  the  injuries  sustained  by  the  plaintiff. 

2.  WTiere  there  was  evidence  that  shortly 
after  the  injury  plaintiff  bad  bad  violent  epilep- 
tic convulsions,  and  that  his  condition  was  due 
to  bis  Injnries,  the  fact  that  during  defendant's 
testimony  plaintiff  fell  down  in 'the  court  room 
in  SB  epileptic  convalslou,  and  caused  some  ex- 
citement, in  the  presence  of  the  jnry,  was  not 
ground  for  setting  aside  a  verdict  in  bis  favor 
on  the  ground  that  his  condition  had  aroused 
the  Jurris  sympathy  and  prejudiced  defendant's 
case,  where  only  $10,000  was  awarded  him. 

8.  The  eonrt,  in  charging  the  jnry,  is  not  re- 


■quired  to  make  a  brief  presentation  of  the  Is- 
sues raised  by  the  pleadings,  as  a  preface  to 
the  law  embodied  in  the  charge,  where  the  is- 
sues ara  sufficiently  pointed  out  during  its 
course. 

4.  In  a  suit  by  a  railway  employ^  for  person- 
al injuries,  where  plaintiff,  a  mere  boy,  testi- 
fied that,  while  working  under  a  tender  at  his 
foreman's  order,  the  tender  was  moved,  and 
the  injury  luflioted;  that  he  had  never  dons 
such  work  before,  and  did  not  know  that  there 
was  any  danger, — a  charge  that  plaintiff  had 
assumed  the  risk  was  properly  refused,  be- 
cause ignoring  the  quMtion  of  his  lack  of 
knowledge. 

Appeal  from  Bexar  county  court;  S.  1. 
Brooks,  Judge. 

Action  by  August  Hitefrider  against  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Oompeny.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Upson,  Newton  &  Ward,  for  appelUint. 
Nat.  B.  Jones  and  Lewis  &  Carter,  for  ap- 
pdlee. 

FLY,  J.  Appellee  Institated  this  suit  to 
recover  of  appellant  the  sum  of  $30,000,  al- 
leged to  have  accrued  by  reason  of  personal 
injuries  Inflicted  throngh  the  negligence  of 
appellant  The  cause  was  tried  by  Jury,  and 
resulted  In  a  verdict  and  Judgment  in  favor 
of  appcUee  for  $10,000. 

We  find  that  in  1893,  appellee,  at  the  time 
IS  years  old,  while  engaged  in  the  service 
of  appellant  as  its  empioyfi,  was  permanently 
and  seriously  Injured  tfaroogh  the  negligence 
of  appellant  and  sustained  damages  in  the 
sum  found  by  the  Jury. 

Appellee  alleged  that  he  was  a  miner,  with- 
out experience,  and  was  employed  by  appel- 
lant as  an  apprentice  In  Its  paint  shop,  under 
the  supervision  and  control  of  H.  L.  Darnell, 
who  was  foreman  of  the  paint  shop;  that, 
on  the  date  of  the  accident  appellee  was  or- 
dered by  said  foreman  to  go  under  the  tender 
at  an  engine  for  the  purpose  of  holding  up  a 
brake  beam  on  the  tender,  and  while  be  was 
under  the  t«ider  the  foreman  caused  the 
tender  to  be  moved  in  such  a  manner  as  to 
bring  the  brake  beams  violently  together, 
cmsihlng  bis  skull  and  lacerating  his  face. 
The  appellee  further  sets  forth  the  nature  of 
his  injuries  as  firilows:  "Plaintiff  alleges 
that  by  reason  of  the  aforesaid  Injuries  his 
skull  was  crushed,  and  bis  face  and  head 
badly  cut  and  lacerated;  that  by  reason  of 
the  Injuries  to  his  head,  his  brain  and  mind 
have  been  violently  affected,  and  bis  Injuries 
have  directly  produced  epilepsy,  from  which 
he  constantly  suffers,  and,  for  the  puiiKise  of 
helping  his  mental  and  physical  condition  and 
attempting  to  relieve  his  epilepsy,  the  plain- 
tiff was  compelled  to  sulmiit  to  a  dangerous 
operation,  whereby  a  part  of  his  skull  was 
removed  in  order  to  lessen  the  pressure  upon 
his  brain;  l&at  notwithstanding  this,  ti>e 
epilepsy  continues,  and  hit  mental  and  physi- 
cal condition  !■  micb  as  to  imflt  him  for  per- 
forming any  pbyaical  or  mental  labor  or  at- 
tending to  any  business^  and  such  eondltioii 
ia  permanent  and  will  continne  as  long  a^ 
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plaintiff  Ilyes.  Plaintiff  alleges  that  by  rear 
son  of  said  Injury  he  has,  in  body  and  mind, 
become  so  weakened  as  to  be  almost  an  in- 
valid, and  that  such  condition  Is  permanent; 
that  by  reason  of  said  injuries  he  has  con- 
stantly suffered,  and  will  continue  to  suffer, 
for  all  his  life,  great  mental  and  physical 
jtaln.  Plaintiff  avers  that  prior  to  his  in- 
juries be  was  strong  and  healthy,  and  able 
to  earn  about  $50  per  month,  which  would 
have  increased  as  he  grew  in  years  and  ex- 
perience, but  since  his  Injuries  he  has  been 
unable  to  work,  and  said  injuries  will  per- 
manently destroy  his  capacity  to  ever  work 
again.  Premises  considered,  plaintiff  says  he 
lias  been  damaged  in  the  sum  of  $30,000,  for 
which  he  prays  Judgment  together  with  costs 
and  general  relief."  Appellant  excepted  to 
the  portion  of  the  petition  above  copied,  on 
the  ground  that  the  allegations  were  condu- 
sions,  and  did  not  apprise  appellant  of  the 
grounds  on  which  damages  were  sought  to 
be  recovered.  The  exceptions  were  properly 
overruled.  The  petition  clearly  set  forth  the 
nature  of  the  injm'ies,  and  gave  full  notice 
to  aitpellant  of  the  case  It  would  be  called 
upon  to  meet 

After  appellee  had  testified  that  he  had  been 
subject  to  epileptic  fits  since  the  injuries  to 
his  bead  had  been  inflicted,  and  after  he  had 
closed  his  testimony,  and  testimony  was  be- 
ing introduced  by  appellant  appellee  fell 
down  in  the  court  room  in  an  epileptic  con- 
vulsion, and  caused  some  excitement  In  the 
presence  and  hearing  of  the  Jury;  and  appel- 
lant asked  that  the  cause  be  withdrawn  from 
tlie  Jury,  and  the  trial  postponed,  on  the 
ground  that  the  condition  of  appellee  may 
have  aroused  the  sympathy  of  the  Jury  and 
prejudiced  the  cause  of  appellant  The  mo- 
tion was  overruled,  and  appellant  complains 
of  the  ruling  of  the  court  There  was  no 
conflict  of  evidence  as  to  the  fact  that  appel- 
lee had  been  having  violent  epileptic  convul- 
sions from  a  time  shortly  subsequent  to  the 
time  that  he  received  the  injuries  to  tils  head 
from  the  brake  beams  of  the  engine  tender, 
and  it  does  not  appear  how  the  convulsion 
in  court  could  have  intensified  the  evidence 
on  the  subject;  but  if  the  evidence  had  been 
contradictory  on  the  subject  there  is  nothing 
In  the  record  that  indicates  that  appellant 
was  injured  by  it  If,  as  the  proof  tends  to 
■how,  appellee's  condition  was  attributable 
to  the  injuries  to  his  head  received  through 
the  negligence  of  appellant  there  Is  no  evi- 
dence of  passion  or  prejudice  deduclble  from 
the  size  of  the  verdict  A  more  pitiable  case 
ean  scarcely  be  conceived  of  than  that  pre- 
sented by  the  testimony,  but  there  is  nothing 
in  the  amount  of  the  verdict  that  tends  to 
show  the  least  sympathy  for  appellee  or  prej- 
udice against  appellant  The  rule  that  com- 
pensation should  be  the  end  attained  in  giv- 
ing damages  has  not  been  infringed  in  any 
manner  to  give  Just  cause  <tt  complaint  to 
appellant 

The  court  did  not  in  the  charge,  preface 


the  law  of  the  case  by  a  statement  of  the 
issues  raised  by  the  pleadings,  and  this  is  as- 
signed as  error.  While  It  is  customary  and 
proper  for  trial  courts  to  make  a  brief  pres- 
entation of  the  issues  raised'  by  pleadings,  as 
a  preface  to  the  law  embodied  in  the  charge, 
there  is  no  rule  requiring  a  court  to  make 
such  presentation,  and  a  charge  could  not  be 
held  defective  on  the  ground  tliat  it  failed  to 
make  such  preface.  It  is  undoubtedly  the 
duty  of  the  trial  court  in  giving  a  charge,  to 
present  to  the  jury  the  law  applicable  to  the 
issues  raised  by  pleadings  and  evidence,  and 
it  may  be  true  that  this  may  be  more  satis- 
factorily done  by  first  stating  the  issues  rais- 
ed by  the  pleadings  and  evidence,  and  then 
applying  the  law  to  such  issues;  but  it  the 
application  of  the  law  is  properly  made  to 
such  issues.  It  would  not  follow  that  the  ab- 
sence of  the  statement  of  the  issues  by  way 
of  preface  would  constitute  such  error  as 
would  necessitate  a  reversal.  Had  ttiere 
been  an  attempt  and  failure  to  point  out  the 
issues  raised,  there  might  be  cause  of  com- 
plaint but  there  is  no  authority  to  sustain 
the  contention  of  appellant  Indeed,  in  one 
of  the  dises  cited  by  appellant  (Railway  Co. 
V.  Tankersley,  63  Tex.  80),  the  court  refused 
to  reverse  on  the  ground  contended  for  in  tills 
case.  We  think  the  Issues  in  this  case  were 
Bufiliciently  submitted  In  the  different  para- 
graphs of  the  charge,  and  that  the  Jury  ob- 
tained as  full  an  understanding  of  them  as 
would  have  been  obtained  from  a  preface 
enumerating  the  issues. 

The  contention  that  appellee's  side  of  the 
case  was  given  undue  prominence  In  the 
charge  is  not  well  founded.  The  court  In  its 
charge,  presented  every  defense  made  by  ap- 
pellant to  the  jury,  and,  in  addition,  gave 
numerous  special  charges  requested  by  appel- 
lant Only  one  charge  was  refused,  and  prox>- 
erly  so,  as  it  was  upon  the  weight  of  the 
evidence,  and  was  not  the  law  of  the  case. 
There  was  evidence  tending  to  show  that 
appellee,  a  mere  boy,  was  not  apprised  of 
the  danger  of  going  vmiee  the  tender;  and 
the  fact  that  he  did  go  under  it  standing 
alone,  did  not  Justify  a  verdict  for  appellant 
as  stated  in  the  rejected  charge.  It  ignored 
the  question  of  the  lack  of  knowledge  on  Oie 
part  of  the  boy  altogether.  Appellee  testified 
that  he  was  wdered  by  Darnell,  his  foreman, 
to  go  under  the  tender,  and  that  while  be 
was  under  it  the  tender  was  moved  and  the 
injury  infiicted.  He  swore  that  he  had  never 
been  called  upon  to  do  such  work  before, 
and  did  not  know  that  any  danger  attended 
his  going  under  the  tender,  and  In  this  state- 
ment he  was  not  contradicted.  Under  sucli 
a  statement  of  facts,  it  was  obviously  Improp- 
er to  charge  that  he  had  assumed  the  risk 
incident  to  going  under  the  tender.  The  court 
Xnvperiy  presented  the  question  as  one  of  fact 
to  be  determhied  by  the  jury. 

The  assignments  of  error  raising  the  ques- 
tion of  the  sufficiency  of  the  evidence  are 
disposed  of  by  our  conclusions  of  fac^ 
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We  do  not  think  any  error  Is  shown  by  the 
record,  and  the  Judgment  will  be  affirmed. 
Affirmed. 


McLANB  T.  GRICB. 
'CourtofCiTO  Appeals  of  Texas.    Oct  10, 1900.) 

BOUNDARIES— BVIOBNCB— PLAT. 
'Where,  on  an  issue  as  to  the  location  of  a 
bonndaiy  hue,  the  deeds  of  both  parties  re- 
ferred to  a  plat  recorded  in  the  county  clerk's 
office,  but  the  plat  was  of  such  a  nature  that 
the  survey  as  actually  made  on  the  ground 
could  not  be  ascertained  therefrom,  it  was  not 
error  for  the  court  to  consider  evidence,  in- 
cluding the  original  map  from  which  the  plat 
was  made,  which  showed  the  actual  survey  as 
originally  made  and  marked  on  the  ground. 

Appeal  from  district  court,  Bexar  county; 
Robert  B.  Green.  Judge. 

Trespass  to  try  title  between  H.  H.  Mc- 
Lane  and  Frank  Orlce.  From  a  Judgment 
toe  defendant,  plaintiff  appeals.    Affirmed. 

James  Baley,  for  appellant  Cbaa.  H.  Ber- 
trand,  for  appellee. 

KEILL,  J.  This  suit  was  brought  by  ap- 
pellant against  the  appellee  In  the  form  of 
an  action  of  trespass  to  try  title,  but,  ac- 
cording to  the  admission  of  both  parties,  its 
object  was  to  determine  the  question  of 
boundary,  which  was  the  only  matter  in  con- 
troyersy.  The  cause  was  tried  before  the 
court  without  a  Jury,  and,  upon  hearing  all 
the  evidence  upon  the  question  In  dispute, 
Judgment  was  rendered  for  the  defendant 

It  Is  unnecessary  for  us  to  recite  the  evi- 
dence. It  is  s\ifficient  to  say  that.  In  our 
opinion,  it  fully  sustains  the  Judgment  of  the 
court.  Though  the  deeds  of  both  parties 
refer  to  a  plat  recorded  in  the  office  of  the 
county  clerk,  the  plat  is  of  such  a  nature 
that  the  question  in  dispute  could  not  be  de- 
termined from  it  alone.  It  is  merely  evi- 
dence of  the  survey  which  it  is  intended  to 
represent  and,  as  the  survey  as  actually 
made  upon  the  ground  could  not  be  ascer- 
tained from  the  recorded  plat.  It  was  not 
error  for  the  court  to  bear  and  consider  evi- 
dence, including  the  original  map  from 
which  the  recorded  plat  was  made,  which 
showed  the  actual  survey  and  boundaries  of 
the  land  in  controversy  as  originally  made 
and  marked  upon  the  ground  by  the  sui^ 
veyor. 

Tbe  Judgment  of  the  district  court  is  af- 
firmed. 


FLORES  V.  ATCHISON.  T.  ft  S.  F.  RY.  00. 

et  al. 
(Court  of  Civil  Appeals  of  Texas.     Oct  24, 

1800.) 

RAILROADS  —  STANDING     CARS  —  CHILDREN  — 
TRESPASSERS— NEOLIOENCB— DI- 
RECTION OF  VERDICT. 

1.  Where  a  string  of  cars  about  half  a  mile 
long  was  staudiug  on  a  railway  track,  and  a 


child  six  years  old  went  onto  the  track,  and  un- 
der one  of  the  cars,  without  the  knowledge  of 
the  railway  employes,  and  without  any  riglit, 
the  law  did  not  impose  on  the  employes  the 
duty  of  exercising  any  care  to  ascertain  bis 
perilous  position  before  driving  their  engine 
against  the  cars. 

2.  A  railway  company  has  a  right  to  leave  a 
string  of  cars  half  a  mile  long  standing  on  a 
track  used  for  switching  and  storing  cars,  and 
is  not  negligent  in  doing  so. 

3.  In  an  action  for  personal  injuries,  where 
the  undisputed  evidence  not  only  fails  to  show 
negligence,  but  is  such  that  reasonable  minds 
can  draw  no  other  conclusion  than  that  there 
was  an  absence  of  negligence,  a  verdict  for  de- 
fendant Is  properly  directed. 

Appeal  from  £1  Paso  couuty  court;  James 
R.  Harper,  Judge. 

Action  by  Juan  Flores,  an  infant  by  his 
father,  Cruz  Flores,  against  the  Atchison,  To- 
peka  &  Santa  F6  Railway  and  others,  in 
which  the  son  died  pending  the  suit,  and  the 
father  was  substituted  as  plaintiff.  Verdict 
directed  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Beall  &  Kemp,  for  appellant 

NEItXi,  J.  This  suit  was  originally 
brought  on  the  12tb  day  of  September,  1898, 
by  Juan  Flores,  an  Infant  by  his  father,  Otrus 
Flores,  the  appellant  for  personal  Injurieti 
alleged  to  have  been  inflicted  by  tbe  negli- 
gence of  appellees  upon  Juan.  On  February 
19,  1900,  the  appellant  CTuz  Flores,  filed  his 
first  amended  original  petition,  suggesting 
the  death  of  his  son  Juan,  and  making  him- 
self the  real  party  plaintiff.  He  alleged  that 
shice  Instituting  the  suit  his  son  died,  leav- 
ing as  his  only  heirs  the  appellant  and  Sira 
Montez  Flores,  the  deceased's  mother.  As 
his  cause  of  action,  the  plaintiff  alleged,  in 
substance,  that  on  the  28d  day  of  June,  1898, 
the  defendants,  for  the  purpose  of  handling 
their  cars  and  traffic,  had  a  certain  railway 
track  witbln.a  few  feet  of  where  plaintiff  and 
his  family  resided,  in  a  populous  part  of  the 
city  of  El  Paso,  where  numerous  persons  and 
many  young  children  lived;  that  the  track 
for  a  distance  of  about  a  mile  passed  In 
front  of  where  plaintiff's  family  and  other 
people  resided,  and  between  it  and  the  princi- 
pal part  of  said  city,  to  reach  which  from 
plaintiff's  residence  it  was  necessary  to  cross 
said  track;  that,  going  to  and  from  the  neigh- 
borhood in  which  plaintiff  lived,  the  people 
and  the  public  generally  for  a  long  time  had 
been  accustomed  to  cross  said  track,  and  had 
thereby  acquired  the  license  and  permission 
of  defendants  to  do  so  at  or  near  the  point 
where  the  accident  occurred;  that  for  several 
days  prior  to  the  Injury,  and  at  the  date 
thereof,  the  defendants  had  negligently  per- 
mitted to  stand  on  said  track,  and  In  front 
of  the  settlement  where  plaintiff  then  lived, 
a  string  of  cars,  without  openings  between 
them,  and  dose  together;  that  the  place 
where  the  cars  were  so  placed  was  unlnclos- 
ed  and  unguarded,  and,  with  the  cars  so  pla- 
ced, attractive  to  children,  and  dangerous 
upon  which  to  handle  cars,  without  a  proper^ 
lookout  and  precaution  to  guard  against  ac-" 
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cidents  to  cblldren.  The  defendants  knew 
that  numerous  people,  with  their  families, 
and  children  of  tender  years,  resided  there, 
and  also  knew  that  the  cars  had  been  placed 
and  had  stood  there,  and  that  under  the  ex- 
isting conditions  It  was  necessary  to  use  a 
high  degree  of  care  in  moving  said  cars  to 
avoid  injury  to  persons  croeslug  said  track, 
—especially  children;  that  there  was  no 
guard,  lookout,  or  precaution  used  to  avoid 
such  accident;  that  on  the  date  of  the  acci- 
dent said  Infant  was  either  attempting  to 
cross  the  track,  as  he  had  a  right  to  do  un- 
der said  license,  or  was  playing  on  or  near 
the  track,  having  been  attracted  there  by  de- 
fendants' negligence  in  leaving  the  cars  as 
they  did  on  the  said  track;  and  that  defend- 
ants, without  giving  signals  of  warning,  or 
without  having  a  proper  lookout,  moved  the 
cars  and  ran  over  the  child,  which  was  then 
about  six  years  of  age,  and  so  injured  his 
arm  that  It  became  necessary  to  amputate 
the  same  at  the  shoulder.  The  defendants, 
after  interposing  general  and  special  excep- 
tions, which  seem  not  to  have  been  acted  up- 
on, answered  by  a  general  denial,  and  special- 
ly that  if  Juan  was  Injured  in  the  manner 
^eged  by  plaintiff,  and  If  said  Injury  occur- 
red at  said  time  and  place,  said  track  and 
can  belonged  to  defendants,  and  were  where 
In  law  they  had  a  right  to  be,  and  where  they 
bad  been  standing  for  many  days  prior  to  tbe 
accident;  that.  If  Juan  was  Injured,  tbe  In- 
Jury  was  occasioned  by  his  own  act  of  negli- 
gence in  going  under  one  of  the  cars  men- 
tioned In  plaintiffs'  petition,  and  placing 
himself  in  such  a  position  as  to  be  obscured 
from  the  sight  of  those  who  were  in  charge 
of  and  operating  the  engine  and  cars  of  de- 
fendants; that  defendants,  their  agents  and 
servants,  did  not  see  Juan  while  under  the  car, 
and  It  would  have  been  impossible  for  them 
to  have  seen  him  unless  they  or  some  one 
bad  gone  ahead  and  examined  underneath 
each  car  In  order  to  determine  whether  he 
was  beneath  the  same;  that  Juan  was  not 
Injured  at  a  crossing,  passway,  or  other  place 
where  he  or  tbe  public  had  a  right  to  cross 
or  pass  along  said  track,  which  track  was 
in  their  yards  In  EU  Paao,  and  used  dally  fw 
tbe  purpose  of  storing  and  swit<Alng  their 
cars;  and  that  Juan  should  have  known 
when  he  went  beneath  the  car  that  the  cars 
were  likely  to  be  moved  at  any  moment,  and. 
If  moved,  he  was  in  danger  of  being  injured 
by  being  run  over  by  them.  Upon  hearing 
tbe  evidence,  the  court  peremptorily  instruct- 
ed the  Jury  to  return  a  verdict  for  the  defend- 
ants, and  It  is  from  the  Judgment  entered  up- 
on a  verdict  returned  in  obedience  to  such  Inr 
structlon  this  appeal  is  prosecuted. 

Conclusions  of  Fact 

Hm  evidence  shows  beyond  question  that 
on  the  23d  day  of  June,  1898,  Juan  Flores, 
the  sun  of  appellant,  an  Infant  about  six 
years  old,  was  Injured  by  being  run  over  by 
one  «f  iQ)pellees'  cars,  In  such  a  manner  as 


to  necessitate  the  amputation  of  his  arm  at 
the  shoulder;  that  in  the  following  February 
he  died  from  what  was  supposed  to  be  small- 
pox, leaving  appellant  and  bis  mother,  Sira 
Montez  Flores,  his  sole  surviving  heirs;  that 
at  the  time  and  long  prior  to  his  injury  tbe 
appellees  owned  and  maintained,  for  the  pur- 
pose of  placing,  storing,  and  switching  on  and 
from  its  cars  used  in  the  conduct  of  Ite  busi- 
ness, a  track  about  three-quarters  of  a  mile 
long,  situated  in  the  dty  of  El  Paso,  between 
the  main  business  part  of  the  city  and  where 
aK>ellant,  with  his  family,  resided,  and  about 
GO  yards  fr(»n  his  residence.  There  wer« 
about  10  families  whose  residences  were  con- 
'  Htructed  below  and  scattered  along  the  entire 
length  of  the  track,  which  separated  tbem 
from  the  principal  part  of  the  city.  There 
was  no  public  crossing  or  pathway  establish- 
ed by  law  or  custom  on  this  track.  The  peo- 
ple residing  in  the  neighborhood  of  appellant 
in  going  to  tbe  city,  were  accustomed  to  cross 
the  track  when  they  pleased  at  any  place 
where  it  was  convenient  for  them  to  do  so. 
and  sometimes  would  cross  by  going  between 
or  under  cars  standing  and  coupled  together 
on  the  track.  But  there  was  no  particular 
place  along  tbe  track  used  by  such  Inhabit- 
ants or  others  for  crossing  more  than  an- 
other. Tbe  evidence  does  not  show  that  ap- 
pellees or  their  servante  knew  that  people 
were  wont  to  cross  the  track  by  passing  be- 
tween or  under  cars,  standing  upon  It  as 
before  stated,  but  they  did  know  that  people 
went  across  it  In  going  from  their  homes 
to  the  city  and  returning.  No  consent  either 
expressed  or  that  can  be  Implied  from  their 
actions,  was  given  by  appellees  to  the  public 
or  people  In  appellant's  neighborhood  to  cross 
said  track  anywhere  along  Its  entire  length. 
Nor  does  tbe  evidence  tend  to  show  that  ap- 
pellees or  their  servants  knew  that  children 
of  tender  years  were  accustomed  to  play  upon 
the  track,  or  go  under  cars  standing  there- 
upon. When  appellanf  8  son  Juan  was  Injur- 
ed, as  before  stated,  a  string  of  cars  abont 
half  a  mile  long  was  upon  the  track  In  front 
of  appellant's  house,  and,  while  the  boy  and 
his  brother  were  under  one  of  the  said  cars 
without  any  right  or  permission  from  appel- 
lees or  their  servants,  an  engine  chelated  by 
appellees'  employ^,  who  did  not  know  that 
Juan  or  any  one  else  was  under  any  of  the 
cars,  and  had  no  reason  to  believe  that  he 
or  any  one  was  In  such  perilous  position, 
without  negligence,  propelled  the  engine 
against  said  cars  In  the  performance  of  their 
duty  to  appellees,  thereby  moving  the  string 
of  cars  and  Injuring  Juan  In  the  manner  afore- 
steted. 

Conclusions  of  liaw. 
The  question  to  be  determined  Is,  did  the 
court  upon  these  uncontroverted  f&cta,  err 
In  peremptorily  Instructing  a  verdict  for  de- 
fendants? To  constitute  negligence.  It  must 
be  shown  (1)  that  the  defendants  owed  the 
Injured  party  a  duty;  and  (2)  that  they  failed 
to  ex^clse  tbe  degree  of  care  required  by  law 
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In  the  performance  of  that  duty.  Railway 
Co.  T.  Morgan,  92  Tex.  102,  46  S.  W.  28. 
The  appellant's  son  being  a  trespassw  upon 
appellees'  track  without  their  knowledge  or 
that  of  their  serrants  cperatlng  the  engine, 
the  law  did  not  Impose  upon  them  the  duty 
of  exercising  any  care  to  ascertain  his  posi- 
tion of  peril  before  driving  the  engine  against 
tihe  string  of  cars  he  was  under.  .  Douglass  v. 
Railway  Co.,  90  Tex.  128,  36  S.  W.  120,  3T 
S.  "W.  1132.  That  the  appellees  had  the  right 
to  place  and  bare  their  cars  standing  upon 
tiie  track,  and  that  they  were  not  negligent 
In  exercising  this  right  cannot  be  denied. 
Railway  Co.  v.  Rogers,  91  Tex.  66,  40  S.  W. 
966;  Railway  Co.  t.  Knight.  91  Tex.  663,  45 
S.  W.  CBT;  Railway  Co.  t.  Harris  (Tex.  OIt. 
App.)  53  S.  W.  600.  When,  as  In  this  case, 
the  undisputed  evidence  wholly  fails  to  show 
negligence  on  the  part  of  the  appellees,  or  ei- 
ther of  them,  and  excludes  every  reasonable 
hypothesis  of  its  existence,  bat  is  such  that 
reasonable  minds  can  from  It  form  no  other 
Inference  or  conclusion  than  that  they  were 
not  gnllty  of  negligence,  It  Is  the  duty  of  the 
court  to  give  the  jury  such  an  Instruction  as 
1>  here  complained  of  by  appellant.  Sanches 
T.  RaUway  Oa.  88  Tex.  117,  30  S.  W.  431; 
RaUway  Co.  ▼.  Ryon,  80  Tex.  59,  15  S.  W. 
588;  McDonald  v.  Railway  Co.,  86  Tex.  1,  22 
B.  W.  039,  40  Am.  St  Rep.  803;  Washington 
▼.  Railway  Co..  00  Tex.  310,  88  8.  W.  764; 
RaUway  Co.  ▼.  Faber,  77  Tex.  153,  8  8.  W. 
64;  Crawford  v.  Railway  Co.,  89  Tex.  92, 
33  &  W.  531;  Haass  v.  Railway  Co.  (Tex. 
Olv.  Ah>.)  67  8.  W.  855:  Douglass  t.  Rail- 
way Co.,  snpra. 

The  Judgment  is  affirmed.    Writ  of  error 
refused.    Affirmed. 


SMITH  et  al.  v.  FRIO  COUNTY. 

(Court  of  Civil  Appeals  of  Texas.    Oct  24, 1900.) 

VENDOR'S    LIEN— RBCONVETANCE-JUDOMENT 
— IMPROVBMENTS— VALTJB^EVIDBNCE. 

1.  Where  a  decree  foreclosing  a  vendor's  lien 
in  favor  of  a  county  provided  that  if  the  ven- 
dee should,  before  the  sale,  reconvey  the  land, 
■neb  action  should  operate  to  cancel  the  Judg- 
ment, Bud  after  judgment  the  vendee  sold  a 
bouse  on  the  land,  which  was  removed,  and 
■ijbsequently,  before  sale,  a  deed  was  made, 
which  was  accepted  by  the  county  judge,  who 
st-ited  at  the  time  that  the  vendee  would  be 
held  liable  for  the  valne  of  the  house,  there 
was  no  waiver  of  the  vendor's  right  to  recover 
the  difference  between  the  value  of  the  land 
as  conveyed  and  its  value  with  the  improve- 
ment. 

2.  Where  a  decree  foreclosing  a  vendor's 
Men  provided  that,  if  the  vendee  should  make 
a  reconveyance  before  sale,  the  judgment 
should  be  canceled,  and  before  sale,  and  be- 
fore the  reconveyance  was  made,  the  vendee 
sold  a  house  and  fence  on  the  land  to  anoth- 
er, who  removed  them,  the  acceptance  of  the 
reconveyance  by  the  vendor  discharged  the 
vendor's  right  of  action  against  the  purchaser 
of  the  improvements. 

3.  Where  the  value  of  certain  improvements 
mnoved  from  land  was  in  issue,  and  a  witness 
detailed   the   respects  in  which  the   improve- 


ments had  deteriorated  since  their  erection. 
It  was  proper  to  admit  the  evidence  of  a  car- 
penter that  he  had  seen  the  house  two  years 
before  the  removal,  and  had  estimated  what 
it  cost  to  build  it,  and  that  be  did  not  think 
it  bad  been  damaged  much  since  it  was  built,  or 
that  It  would  have  been  damaged  much  in  two 
years. 

4.  Where  the  valne  of  Improvements  on  land 
was  in  issue,  and  there  was  testimony  to  show 
that  the  improvements  would  have  cost  about 
$400,  and  that  they  had  not  deteriorated  much 
between  the  time  of  their  erection  and  their 
removal,  a  verdict  for  ?22o  was  not  excessive, 
though  no  witness  testified  that  the  improve- 
ments were  worth  more  than  $150. 

Appeal  from  district  court,  Frio  county;  M. 
F.  Lowe,  Judge. 

Action  by  Frio  county  against  B.  F.  Smith 
and  one  Hubbard.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendants  appeaL  Af- 
firmed as  to  defendant  Smith,  and  reversed 
as  to  defendant  Hubbard. 

W.  O.  Read,  for  appellants. 

JAMES,  0.  J.  This  is  a  second  appeal. 
See  50  S.  W.  068.  The  facts  differ  from 
those  shown  by  the  former  record.  On  No- 
vember 2,  189T,  an  agreed  decree  was  en- 
tered, wherein  the  county  had  Judgment 
against  B.  F.  Smith  for  $1,293.42  and  costs, 
with  foreclosure  of  a  vendor's  lien  on  252 
acres  of  the  county  school  land;  the  decree 
reciting  that  should  Smith,  at  any  time  be- 
fore the  Issuance  of  an  order  of  sale  under 
said  Judgment  reconvey  the  land  to  plain- 
tiff by  deed,  and  pay  all  costs  of  suit  such 
reconveyance  and  payment  should  operate  as 
a  cancellation  of  the  Judgment  After  the 
Judgment  Smith  sold  a  house  that  was  up- 
on the  land,  and  the  wire  f«ice  thereon,  to 
defendant  Hubbard,  for  $50,  which  house 
and  fence  Hubbard  removed.  After  such  re- 
moval, and  before  an  order  of  sale.  Smith 
made  a  deed  of  the  land  to  the  county,  which 
was  accepted  by  the  county  judge,  acting  for 
the  county,  who  stated  to  Smith  at  the  time 
that  be  would  hold  defendants  liable  for  the 
value  of  the  bouse  and  wire  moved  off  the 
land  by  them.  Hubbard  had  nothing  to  do 
with  this  transaction.  The  countj  after^ 
wards  sold  the  land,  and  all  the  testimony 
goes  to  show  that  the  value  of  the  land  and 
Improvements  was  far  less  than  the  Judg- 
ment and  the  county,  whose  security  was 
the  land  and  improvements,  was  damaged  by 
the  removal  of  the  house  and  fence  the  fuU 
value  of  the  same.  The  action  is  by  the 
county  to  recover  of  Smith  and  Hubbard 
such  damages.  Upon  the  former  appeal  it 
did  not  iippear  that  a  reconveyance  of  the 
land  had  been  made  to  the  county,  and  we 
then  held  that  pending  the  existence  of  the 
lien  and  right  to  foreclose,  the  county  could 
recover  of  both  defendants,  in  respect  to  the 
removal  of  the  Improvements,  to  the  extent 
it  was  shown  that  the  county  was  damaged 
In  its  security  thereby.  The  new  factor  1b 
the  case  is  the  effect  of  the  reconveyanoo^ 
which,  it  must  t>e  conceded,  terminated  Its 
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right  to  sell  the  land  for  Its  debt.  The  de- 
cree, of  course,  contemplated  that  the  recon- 
Teyance  should  carry  the  land  as  It  was  at 
the  date  of  the  decree.  The  ImproTements 
had  been  removed  when  Smith  offered  the 
deed,— a  fact  known  to  the  county  judge; 
for  he.  In  taking  It,  expressly  stated  that  be 
reserved  the  right  to  sue  for  such  damages. 
In  ylew  of  this.  Smith  delivered  the  deed. 
Under  the  terms'  of  the  decree.  Smith's  re- 
conveyance should  have  been  of  the  land  and 
Improvements;  and  when  he  delivered  the 
deed  after  despoiling  the  land  of  the  Im- 
provements, and  It  was  accepted  with  said 
reservation,  it  would  seem  that  there  was  no 
waiver  of  such  cause  of  action,  so  far  as 
Smith  was  concerned.  The  lien  on  the  land 
was  necessarily  terminated,  because  the 
county  had  by  deed  taken  back  the  land; 
but  the  county  could,  under  the  circumstan- 
ces, maintain  its  action  against  Smith  for  the 
difTerence  between  the  land  as  It  should 
have  been  conveyed  and  as  it  was  actually 
conveyed,  to  satisfy  the  Judgment.  Hubbard 
bad  been  liable  to  the  county  for  his  acts  In 
removing  the  Improvements,  but  that  lia- 
bility, we  think,  existed  by  reason  of  the 
count's  lien  on  the  land,  and  when  the  coun- 
ty abandoned  the  lien,  by  taking  back  the 
land  from  Smith  in  satisfaction  of  the  lien. 
It  had  no  basis  for  action  against  Hubbard. 
There  was  no  judgment  against  Hubbard. 
After  the  reconveyance  there  was  no  longer 
a  lien  on  the  land,  and  Hubbard  was  no  par- 
ty to  the  transaction  in  which  the  reconvey- 
ance was  made.  We  are  of  opinion  that  ac- 
ceptance of  the  county  of  the  deed  from 
Smith  operated,  under  these  circumstances, 
to  discharge  Hubbard  from  any  liability  to 
the  county. 

The  charge  of  the  court  correctly  submit- 
ted the  issue,  limiting  the  recovery,  if  any, 
to  such  sum  as  the  Jury,  from  the  evidence, 
believed  plaintiff's  security  had  been  dam- 
aged by  the  removal  of  the  house  and  fence. 

Appellants  say  that  the  verdict  for  $225  Is 
excessive,  because  no  witnesses  testified  that 
their  value  exceeded  $160.  We  find  one  wit- 
ness (De  Vilbiss,  a  carpenter)  testified  that 
he  had  seen  the  bouse  about  two  years  pre- 
vious to  its  removal,  and  estimated  that  it 
cost  about  $400  to  build  it;  that  it  seemed 
not  to  have  been ,  damaged  much  since  it 
was  built,  and  did  not  think  it  would  have 
been  damaged  much  in  two  years.  The  de- 
fendant Smith  detailed  the  respects  In  which 
tlie  house  had  deteriorated  since  It  was  erect- 
ed. The  testimony  of  De  Vllblss  was  prop- 
erly admitted  in  connection  with  the  testi- 
mony of  Smith,  and  would  be  sufficient  to 
warrant  the  verdict  for  $225  for  the  house 
and  fence. 

The  case  appears  to  have  been  fully  de- 
veloped at  this  triaL 

The  judgment  will  be  reversed  as  to  Hub- 
bard, and  rendered  in  his  favor,  and  affirm- 
ed as  to  Smith.  Reversed  and  rendered  In 
part  and  affirmed  in  part 


RIO  GRANDE  &  B.  P.  BY.  00.  ▼.  IiTNOH. 

(Court  of  Civil  Appeals  cf  TLxas.    Oct  10, 1900.) 

MASTER  AND  SKRVANT-INJURT  TO  SERVANT 
— DBFEXJTIVE  APPLIANCBa— ASSUMPTION  OF 
RISK— EVIDENCB— SUFFICIENCY. 

A  brakeman  injured  by  reason  of  cars  fur- 
nished by  defendant  railroad  company  having 
defective  drawheads  and  link  pins  testified  that 
he  had  been  a  brakeman  five  or  six  months  lie- 
fore  the  accident,  and  knew  the  kind  of  cars 
used  on  defendant's  road,  and  knew  that  none 
of  the  link  pins  were  of  the  prop«'  kind.  A 
witness  for  the  brakeman  testified  that  the 
latter  knew  the  difference  lu  height  of  the 
drawheads.  There  was  evidence  that  the  rail- 
road was  only  26  miles  long,  and  only  nsed  58 
or  69  cars,  and  that  there  were  only  two  kinds 
of  drawheads  and  link  pins  in  use,  and  that  the 
brakeman  bad  knowledge  thereof.  Held  to 
show  an  assumption  of  risk  by  the  brakeman 
which  would  preclude  a  recovery. 

Appefd  from  district  conrt  Webb  county; 
A.  Ia  McLone,  Judge. 

Action  by  one  Lynch  against  the  Rio 
Grande  &  Eagle  Pass  Railway  Company. 
From  a  judgment  in  favor  of  the  plaintUZ, 
the  defendant  appeals.    Reversed. 

Tbos.  W.  Dodd,  for  app^ant.  Nidiolson  & 
Mullally  and  Coopwood  &  Coopwood,  for  ap- 
pellee. 


FLY,  J.  Appellee  Insdtated'  suit  against 
appellant  to  recover  damages  in  the  sum  of 
$20,000,  alleged  to  have  accrued  by  reason  of 
the  negligence  of  appellant  in  famishing 
cars  with  defective  drawheads  and  link  pins. 
The  cause  was  tried  by  a  jury,  and  resulted 
in  a  verdict  and  judgment  for  appellee  in  the 
sum  of  $2,000. 

It  Is  insisted  by  appellant  that  the  testimo- 
ny does  not  sustain  the  verdict  and  judg- 
ment "because  It  affirmatively  appears  from 
the  evidence,  and  especially  from  the  testi- 
mony of  plaintiff,  that  he  was  a  skilled 
brakeman,  and  that  he  knew  of  the  inequal- 
ity In  the  height  of  the  drawheads  and  the 
difference  in  the  lengths  of  the  coupling  links 
on  defendant's  road,  and  with  full  knowl- 
edge thereof  he  continued,  without  objection 
or  protest  to  use  the  same,  thereby  assum- 
ing the  risks  Incident  to  such  conditions.** 
The  assignment  is  sustained  by  the  record. 
Appellee  testified:  "I  was  a  skillful  brake- 
man,  and  always  did  my  work  well.  •  •  • 
I  had  been  working  for  defendant  as  a  brake- 
man  five  or  six  months  before  the  Injury, 
and  was  familiar  with  the  kind  of  cars  In 
use  on  their  road.  We  got  that  car  at  Can- 
nell,  where  we  had  placed  it  before.  •  •  • 
I  had  often  coupled  the  caboose  to  other 
cars."  Another  witness  for  appellee  testi- 
fied that  Lynch  knew  about  the  difference  in 
the  height  of  the  drawheads.  Appellee  testi- 
fied that  he  knew  that  none  of  the  link  pins 
used  by  appellant  were  of  the  proper  kind. 
It  was  in  proof  that  the  railroad  was  only 
26  miles  long,  and  had  only  58  or  59  cars  in 
use,  and  that  there  were  only  two  kinds  of 
drawheads  and  link  pins  In  use^  and  that 
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appellee   was   fully   acquainted   wltb    these 
facts. 

We  are  of  the  opinion  that  the  whole  evi- 
dence tends  to  show  that  appellee  knew  of 
the  defects  causing  the  accident,  and  had 
assumed  the  risk  arising  from  the  use  of  the 
cars  and  link  pins;  and  the  Judgment  is 
therefore  rerersed,  and  the  cause  remanded. 


CSITT  OF  SAN  ANTQNIO  t.  BALI* 
(Court  of  Civil  Appeals  of  Texas.    Oct  24, 1900.) 

MUNICIPAL    CORPORATIONS— DRFBCTITB 
BRIDGE— NOTICE— SUFFICIENCY. 

Notice  to  officers  of  a  city  not  charged  with 
the  care  of  a  bridge  that  it  is  defective,  and 
the  failure  of  the  city  to  repair  the  bridge, 
does  not  render  it  liable  for  an  injury  resulting 
from  its  defective  condition. 

Appeal  from  district  court,  Bexar  county; 
Robert  B.  Green,  Judge. 

Action  by  one  Ball  against  the  city  of  San 
Antonio  for  personal  injuries  resulting  from 
an  accident  alleged  to  have  been  caused  from 
tJie  defective  condition  of  -^  bridge  maintain- 
ed by  the  city.  From  a  Judgment  in  favor 
of  the  plaintiff,  the  defendant  aiq)eals.'  Re- 
versed. 

Qeo.  C.  Altgelt  and  I.  G.  Baker,  for  ap- 
pellant. Frank  C.  Davis  and  Ogden  &  Ter- 
rell, for  appellee. 

NEILL,  J.  Appellee,  Joseph  Ball,  on  the 
18tb  day  of  January,  1S97,  brought  this  suit 
against  the  city  of  San  Antonio,  claiming 
damages  in  the  sum  of  $10,000  for  personal 
Injuries  alleged  to  have  been  received  by  be- 
ing thrown  from  a  buggy.  He  averred  In 
bis  petition  that  the  injuries  were  caused  by 
the  negligent  acts  of  appellant  In  permitting 
a  certain  wooden  bridge  on  Morales  street  to 
become  defective  and  unsafe  for  traffic,  and 
that  while  driving  over  said  bridge  bis  horse 
stepped  upon  a  defective  planlc,  which  gave 
way,  the  horse's  front  feet  going  through  the 
bottom  of  the  bridge,  thereby  breaking  the 
bridle  bit,  and  causing  the  horse  to  run  away 
with  the  buggy,  and  to  throw  plaintiff  vio- 
lently to  the  groimd,  causing  his  Injuries. 
The  appellant  answered  by  a  general  de- 
murrer, general  denial,  and  specially  deny- 
ing that  said  bridge  was  defective,  but  al- 
leged that  the  same  was  reasonably  safe, 
and  built  of  suitable  material.  The  case 
was  tried  before  a  Jury,  and  the  trial  re- 
sulted in  a  verdict  in  favor  of  the  appellee 
for  9700  damages.  From  the  Judgment  en- 
tered upon  the  verdict  this  appeal  is  pros- 
ecuted. 

This  part  of  the  court's  charge  Is  assigned 
as  error:  "If  you  believe  from  the  evidence 
that  the  defendant  had  a  bridge  on  Morales 
street,  and  you  believe  that  the  defendant 
permitted  said  bridge  to  become  out  of  re- 
pair by  allowing  the  timbers  therein  to  be- 
come thin  upon  the  edges  and  decayed,  so  as 


to  render  the  same  not  reasonably  safe  for 
teams  to  cross;  and  you  believe  that  said 
condition  was  known  to  the  defendant.  Its 
officers,  agents,  or  employes,  or  could  bave 
been  known  by  the  use  of  ordinary  dili- 
gence; and  you  believe  that  It  was  negli- 
gence for  the  city  to  allow  said  bridge  to 
remain  In  such  condition,  should  you  find  it 
was  In  such  condition;  and  you  believe  the 
plaintiff  attempted  to  cross  the  bridge,  and 
that  in  so  doing  his  horse's  weight  caused 
the  timbers  of  said  bridge  to  give  way,  and 
that  thereby  the  plalntlCTs  horse's  forelegs 
went  through,  causing  him  to  fall,  and  that 
the  force  of  said  fall  caused  the  bit  in  said 
horse's  mouth  to  break,  and  thereby  plain- 
tiff's horse  was  caused  to  take  fright  and  run 
away,  and  you  believe  that  thereby  plaintiff 
was  thrown  out  of  bis  buggy  and  injured; 
and  you  further  find  that  defendant's  negli- 
gence, if  any,  was  the  inroximate  cause  of 
plaintlfTs  Injury,  If  any,— then  you  will  find 
for  the  plaintiff.  If  you  believe  from  the 
evidence  that  said  bridge  was  not  defective, 
as  claimed  In  the  petition,  or  that  the  de- 
fendant used  ordinary  diligence  to  keep  said 
bridge  In  a  reasonably  safe  condition,  or  you 
believe  that  said  bridge  was  In  a  reasonably 
safe  condition,  or  that  the  plaintiff  was  not 
Injured  In  the  manner  alleged,  or  that  the 
defendant.  Its  agents,  and  employes,  did  not 
know  and  could  not  have  known  of  said  de- 
fect. If  there  was  any  defect,  by  the  exer- 
cise of  ordinary  care,  then  you  will  find  for 
the  defendant"— upon  the  ground  that  it 
makes  appellant's  liability  depend  upon  no- 
tice of  the  alleged  defects  in  the  bridge  up- 
on the  part  of  the  city's  officers,  agents,  and 
employes  generally,  or  their  ability  to  have 
known  of  said  defects  by  the  use  of  ordinary 
diligence.  Section  60  of  the  charter  of  the 
city  of  San  Antonio  vests  In  the  city  council 
the  power  to  construct  and  maintain  bridges 
In  the  public  streets  of  the  city.  From  this 
and  other  provisions  of  the  charter,  as  is 
said  in  the  case  of  City  of  Austin  v.  Col- 
gate (Tex.  Civ.  App.)  27  S.  W.  896:  "It  Is 
clear  that  It  was  the  duty  of  certain  city 
officers  to  keep  the  bridge  in  question  In 
proper  repair,  but  that  duty  did  not  devolve 
on  all  of  appellant's  officers,  agents,  and  em- 
ployes. Therefore  notice  of  the  defect  In 
the  bridge  to  some  officers,  agents,  or  em- 
ployes, and  the  failure  of  such  officers, 
agents,  or  employes  to  repair  the  defect, 
would  not  constitute  notice  to  appellant,  nor 
show  negligence  on  its  part."  Notice  to  an 
officer  or  employe  who  had  no  authority  In 
the  premises,  and  who  was  charged  with  no 
duty  In  relation  to  such  matter,  would  not 
affect  the  city  with  notice.  City  of  Dallas 
T.  Meyers  (Tex.  Civ.  App.)  56  S.  W.  742.  A 
city's  liability  In  a  private  action  for  an  In- 
Jury  from  defects  or  obstruction  of  a  high- 
way Is  not  for  maintaining  or  permitting  a 
nuisance,  but  for  culpable  neglect  of  a  duty; 
and  such  neglect  can  only  be  predicated  on 
the  fact  that  Its  officers  upon  whom  the  duty 
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detolved  either  knew,  or  by  ordinary  dili- 
gence inlght  have  known,  of  the  existence  of 
the  defect,  and  that  the  character  of  the 
defect  was  such  that  Injuries  to  travelers 
therefrom  might  reasonably  be  anticipated. 
Shear.  &  R.  Neg.  (5th  Ed.)  S  367;  2  Dili.  Mun. 
Corp.  (4th  Ed.)  H  1024,  1025.  We  conclude, 
therefore,  that  the  assignment  points  out  an 
error  in  the  part  of  the  charge  quoted  that 
requires  a  reversal  of  the  judgment. 
Reversed  and  remanded. 


lOUISVlLiLK   ft   N.   R.   00.   w.   WATHEN 

et  al.i 

(Court  of  Appeals  of  Kentucky.     Feb.  19, 

1002.) 

CARRIERS  OF  LIVE  STOCK— EXTENT  OP  INJO- 
RT— QUESTION  FOR  JURY— INSTRUCTIONS. 

1.  A  carrier  of  live  stock  is  not  liable  for  In- 
jury to  the  stock  unless  it  is  shown  that  the 
Injury  was  caused  by  his  negligeuce,  hut  when 
negligence  on  his  part,  causing  an  injury,  is 
shown,  the  extent  of  that  Injury  is  a  question 
for  the  jury. 

2.  Where  the  evidence  was  conflicting  as  to  ! 
whether  the  disease  from  which  horses  died 
was  caused  by  injuries  which  they  received 
while  being  carried  by  defendant  railroad  com- 
pany, or  by  other  causes,  the  court  properly  in- 
structed the  jury  that  they  could  not  find  any 
damages  against  defendant  for  any  injury  to 
or  depreciation  of  the  stock  that  was  not  due  to 
the  negligence  of  defendant;  and  this  is  as  far 
as  it  was  proper  for  the  court  to  go. 

3.  There  being  proof  that  such  injuries  as 
the  horses  reoeivea  were  liable  to  cause  pneu- 
monia, which  was  the  disease  from  which  thoy 
died,  and  that  the  horses  injured  in  the  same 
way  all  had  pneumonia,  the  jury  was  author- 
ized to_  couclnde  that  the  disease  resulted  from 
the  injuries  receiTpd;  and  therefore  a  second 
verdict  for  plaintiffs  will  not  be  set  aside  as 
against  the  evidence. 

Appeal  from  circuit  court,  Marlon  county. 

"Not  to  be  ofBclally  reported." 

Action  by  John  W.  and  Ed.  Wathen 
against  the  Louisville  &  Nashville  Railroad 
Company  to  recover  damages  for  breach  of  a 
contract  to  carry  live  stock  safely.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

W.  C.  McChord  and  Edward  W.  Hines,  for 
V  appellant.    J.  P.  Thompson,  for  appellees. 

HOBSON,  J.  This  is  the  second  appeal  of 
this  case.  For  opinion  on  the  former  ap- 
peal, see  Railroad  Co.  v.  Wathen,  49  S.  W. 
185,  where  the  facts  of  the  case  are  fully 
stated.  On  that  appeal  a  judgment  In  favor 
of  appellees  for  $800  was  reversed  on  all  the 
testimony  on  the  ground  that  It  was  against 
the  evidence.  On  the  return  of  the  case  to 
the  lower  court,  it  was  tried  again,  and  there 
were  a  verdict  and  a  Judfiraent  in  favor  of 
appellees  for  $0.^0,  and  the  railroad  company 
has  again  appealed. 

The  proof,  in  the  main,  seems  to  be  very 
much  the  same  on  this  trial  as  the  last,  ex- 
cept that  appellees  Introduced  some  addi- 
tional evidence,  and  perhaps  brought  out  the 

'Reported  by  Edward  W.  HInci,  Esq.,ot  the  Frank- 
tort  bar,  and  {ormerly  atate  reporter. 


facts  a  little  more  clearly  than  on  the  first 
trial. 

A  carrier  of  live  stock  Is  not  liable  tor  In- 
jury to  them  unless  It  Is  shown  that  the  in- 
jury was  caused  by  his  carelessness  or  negli- 
goice.  But  when  negligence  on  his  part  la 
shown,  causing  an  injury,  the  extent  of  that 
Injury  la  a  question  for  the  jury;  and  the 
court  properly  refused  to  instruct  the  jury 
peremptorily  that  they  could  not  find  any- 
thing for  appellees  on  account  of  the  death 
of  the  three  horses.  The  court  properly  told 
the  jury  that  they  could  not  find  any  dam- 
ages against  appellant  for  any  injury  or  de- 
preciation of  the  stock  that  was  not  due  to 
the  negligence  of  appellant,  and  this  is  as 
far  as  the  court  shotdd  have  gone. 

It  is  earnestly  insisted  that  the  evidence 
does  not  warrant  a  finding  against  appellant 
for  the  loss  of  the  three  horses.  Hiere  bave 
been  two  verdicts  for  appellees.  The  evi- 
dence is  largely  circumstantial,  and  a  jory 
of  12  men  are  peculiarly  qualified  to  pass  on 
such  questions  as  the  cause  of  the  death  of 
these  horses.  There  was  proof  from  whldi 
the  jury  might  have  Inferred  that  the  pnea- 
monla  from  which  the  horses  died  was  not 
the  result  of  appellant's  negligence.  There 
was  also  proof  that  such  Injuries  as  the 
horses  received  were  llaUe  to  cause  pnea- 
monla.  The  jury  may  reasonably  bave  con- 
duded  that  the  pneumonia  in  one  or  more  of 
the  horses  was  due  In  part  to  both  the  caos- 
es.  The  three  horses  that  had  pneumonia 
stood  facing  the  same  way.  By  the  vtolence 
of  the  blow  against  the  car  In  coupling,  they 
were  thrown  with  such  force  against  the  oak 
railing,  two  Inches  thick,  in  front  of  them, 
as  to  break  It  down  and  throw  them  on  the 
floor  of  the  aisle  of  the  car.  That  these 
three  horses  all  bad  pneumonia  is  a  circum- 
stance from  which  the  jury  might  have  In- 
ferred that  the  disease  was  due  in  part,  at 
least,  to  the  same  cause;  there  being  expert 
testimony  that  such  treatment  was  likely  to 
produce  the  disease.  The  sixteen  horses 
were  loaded  in  good  order,  and  apparently 
with  great  care.  They  reached  their  desti- 
nation—all  of  them— In  very  bad  condition. 
Appellees  proved  damages  much  larger  than 
were  allowed  by  the  jury,  and  In  view  of  the 
fact  that  there  have  been  two  trials  of  the 
case,  both  resulting  In  the  same  way,  be- 
fore juries  composed,  no  doubt,  largely  of 
men  with  practical  knowledge  of  stock,  we 
are  unwilling  to  disturb  the  verdict. 

Judgment  affirmed. 


BATES  V.  SMITH  et  aLt 

(Court  of  Appeals  of  Kentucky.     Feb.  19, 

1902.) 

SHERIFFS-BOND    OF    DEJPtJTT. 

There  being  nothing  in  the  order  of  th« 

county  court  appointing  a  depaty  sheriff  which 

limited  bis  services  to  any  particular  district  or 

■  Reported  bjr  Edward  W.  HInea,B>q.,of  til*  Frank- 
tort  bar,  and  (ormerlr  state  reporter. 


Kj.) 


EDWARDS  T.  FUSON. 


716 


ts  any  paiticnlar  character  of  serrice,  and  no 
inch  limitation  appearine  in  the  bond  executed 
by  him  to  his  principal,  the  bond  covers  all  col- 
lections made  by  him  aa  deputy  sherifF  for  hia 
entire  term. 

Appeal  from  circuit  court,  Knott  county. 

"Not  to  be  officially  reported." 

Action  by  Robert  Bates  against  A.  J. 
Smith  and  John  W.  Oombs  upon  a  bond. 
Judgment  for  plaintiff  for  only  a  part  of  hla 
claim,  and  he  appeals.     Reversed. 

Hazelrlgg  &  Chenault  and  B.  S.  Phillips, 
for  appellant.    J.  J.  C.  Bach,  tor  appelleee. 

BURNAM,J.  The  appellant,  Robert  Bates, 
wag  the  sheriff  of  Knott  county  for  the  years 
1693  and  1894,  and,  at  the  request  of  numer- 
ons  clttzens  of  the  county,  had  appellee  John 
A.  Smith  appointed  a  deputy  sheriff.  Smith 
accepted  the  appointment,  and  executed  a 
bond,  TTltb  the  appellee  John  W.  Combs  as 
secnrity,  covenanting  to  pay  over  all  moneys 
that  came  to  his  bands  as  deputy  sheriff  to 
the  parties  entitled  tho^to,  and  to  faithfully 
perform  his  dqtles  in  other  respects.  At  the 
close  of  appellant's  term,  in  1801,  Smith  was 
Indebted  to  him  for  taxes  which  he  bad  col- 
lected and  failed  to  pay  over.  He  thereupon 
instituted  this  suit  upon  the  bond,  and  asked 
Judgment  for  $150.16,  a  balance  alleged  to 
be  due  on  taxes  for  the  years  1893,  and  for 
$1,091.57  for  taxes  which  be  alleged  Smith 
bad  collected  and  failed  to  pay  over  for  the 
year  1894.  The  answer  of  Smith  pleads  a 
settlement  and  overpayment  of  taxes  for  the 
year  1898,  and  alleges  that  he  had  paid  $953. 
the  full  amount  collected  by  him  for  the 
year  1894.  The  appellee  Combs  filed  a  sepa- 
rate answer,  in  which  he  alleges  that  at  the 
time  he  signed  the  bond  It  was  the  under- 
standing between  him  and  the  appellant  that 
Smith  was  only  to  collect  taxes  in  voting  pre- 
cinct No.  6  for  the  year  1803;  that  after  the 
execution  of  the  bond  the  appellant.  In  viola- 
tion of  bis  agreement,  listed  with  Smith  tax- 
es In  district  No.  2  for  that  year,  and  for  the 
year  1894  be  placed  In  bis  hands  for  collec- 
tion taxes  In  iveclncts  Nos.  2  and  C.  The  re- 
ply denies  the  settlement  relied  on  by  Smith 
tor  the  year  1893,  and  also  denies  the  aver- 
ments of  the  answer  of  Combs  that  be  was 
only  to  be  bound  on  the  bond  for  taxes  col- 
lected by  Smith  for  the  year  1803  in  district 
Ko.  6,  but  says  that  it  was  agreed  and  un- 
derstood by  Combs  that  he  was  to  be  botmd 
for  all  taxes  collected  by  Smith  for  both 
years,  and  as  long  as  he  continued  to  act  aa 
deputy  sheriff.  The  trial  court  gave  a  judg- 
ment against  Smith  and  Jones  for  $140.32, 
taxes  for  the  year  1803,  and  against  Smltii 
■lone  for  $527.03,  taxes  for  the  year  1894, 
and  from  that  Judgment  Bates  appeals. 

There  ia  nothing  In  the  order  of  the  coun- 
ty court  appointing  Smith  a  deputy  which 
limited  his  services  to  any  particular  district, 
or  to  any  particular  character  of  service. 
Nor  does  rach  limitation  appear  in  the  bond 
executed  by  blm,  with  appellee  Combs  as  se- 


cnrity; and  it  clearly  covers  all  coUcctlona 
made  by  Smith  as  deputy  sheriff.  It  appears 
from  the  report  of  the  master  commissioner 
that  Smith  coUected  in  1884  in  district  No. 
2  $434.78,  and  In  district  No.  6  $858.84,  mak- 
ing the  aggregate  $1,293.62;  and  It  credits 
him  with  $734.51  taxes  paid  In  by  him  dur- 
ing that  year.  In  addition  to  the  credits  giv- 
en to  him  by  the  commissioner,  he  should 
have  been  credited  with  the  additional  sum 
of  $103.48  by  way  of  commLssions,  making 
his  credits,  in  the  aggregate,  $840.99,  which, 
being  taken  from  the  gross  collection,  leaves 
a  balance  due  by  blm  for  the  year  1894  of 
$452.63,— due  appellant,— and  for  which  be  is 
entitled  to  Judgment,  with  interest  from  the 
date  of  the  institution  of  the  snit. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  witb  this 
opinion. 

EDWARDS  et  al  v.  FUSOK.* 

(Oonrt  of  Appeals  of  Kentncky.     Feb.  18, 
1902.) 

SALES— HISTAXB    AS     TO    QUANTTTT— PUB- 
CHASE:  MONEY— RECOVERY  OF  EXCESS. 

A  cause  of  action  was  stated  by  a  petition 
alleging  that  plaintiffs  purchased  from  de- 
fendant certain  lots  of  lumber,  one  of  which 
was  represented  aa  containing  704,000  feet, 
and  paid  for  on  that  basis,  when  in  fact  it  con- 
tained only  574,000  feet,  the  prayer  of  the  pe- 
tJtiou  tjeine  for  the  excess  paid  as  money  paid 
under  a  mistake  of  fact  ana  without  considera- 
tion. 

Appeal  from  circuit  court.  Bell  county. 

"Not  to  be  officially  reported." 

Action  by  D.  C.  Edwards  &  Co.  against  8. 
S.  Fuson  to  recover  money  paid  by  mistake. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Reversed. 

D.  B.  Logan,  for  appellants.  O.  V.  Riley, 
for  appellee. 

WHITE,  J.  This  appeal  Is  from  a  Judg^ 
ment  sustaining  a  demurrer  to  the  petition 
and  upon  refusal  to  amend  dismissing  same. 
The  only  question  presented  Is,  does  the  peti- 
tion state  a  cause  of  action?  The  allega- 
tion Is  that  the  appellants  purchased  from 
appellee  certain  lots  of  lumber,  one  in  par* 
tlcular  being  704,000  feet  on  sticks,  known 
as  "upper  Lee  set,"  which  It  was  impracti- 
cable to  measure,  and,  as  alleged,  on  account 
of  its  condition,  was  not  measured,  but 
was  represented  by  appellee  to  be  and  con- 
tain 704,000  feet  scale  measure;  and  that 
appellants,  relying  on  that  representation, 
purchased  same,  and  paid  for  It  in  full  on 
that  basis,  believing  there  were  704,000  feet, 
scale  measure,  as  represented.  Appellants 
then  pleaded  that  upon  actual  measurement 
there  was  only  574,000  feet  scale  measure,  or 
130,000  feet  scale  measure  less  than  appel- 
lee represented,  and  that  amount  less  than 
appellants  had  paid  appellee  for.    The  value 

*  Reported  by  Edward  W.  Hlnet,  Eaq.,  ot  tbt  Frank- <? 
tort  bar,  and  formerly  state  reporter.  ^ 
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of  the  lumber  was  then  pleaded  to  be  $8.25 
per  thousand  feet  Appellants  then  sought 
Judgment  for  the  sum  of  $1,072.00,  the  value 
of  the  130,000  feet,  as  for  the  money  paid 
under  a  mistake  of  fact  and  for  money  had 
by  appellee  without  consideration.  Taking 
these  averments  as  true,— which  we  must  on 
demurrer,— the  petition,  In  our  opinion, 
states  a  cause  of  action.  The  coturt  there- 
fore erred  in  sustaining  the  demurrer  to  the 
petition  and  in  dismissing  same;  wherefore 
the  Judgment  is  reversed,  and  cause  remand- 
ed for  proceedings  consistent  herewith. 


FIRST  NAT.  BANK  v.  GERMANIA  SAFE- 
TY VAULT  &  TRUST  CO.i 
(Court  of  Appeals  of  Kentucky.     Feb.  19, 
1902.) 

BANKS  AND  BANKING— PLBDOB  TO  SBCURB 
SPECIFIC  DEBT— EXTENT  OF  LIEN— INSTRUC- 
TIONS TO  JURY— WAIVER  OF  ERROR. 

1.  Where  bonds  were  pledged  to  a  bank  to 
secure  a  speoific  debt,  the  bank  had  no  lien 
except  for  that  debt. 

2.  Defendant  cannot  complain  that  instnic- 
tions  given  on  plaintiff's  motion  assumed  the 
existence  of  a  disputed  fact,  where  the  In- 
structions asked  by  him  contained  the  same 
error. 

3.  There  can  be  no  reversal  for  an  error  in 
admitting  incompetent  testimony  to  establinh  a 
fact  the  existence  of  which  the  instructions 
asked  by  both  parties  assumed. 

Appeal  from  circuit  court  Jefferson  county. 

"To  be  officially  reported." 

Action  by  the  Germanla  Safety  Vault  & 
Trust  Company,  assignee  of  Jacob  Krieger, 
Sr.,  against  First  National  Bank.  Judgment 
for  plalntlflT,  and  defendant  appeals.  Affirm- 
ed. 

Augustus  E.  Wlllson  and  D.  W.  Sanders, 
for  appellant  Helm,  Bruce  &  Helm,  for  ap- 
pellee. 

PAYNTEB,  J.  Previous  to  August  4, 1891, 
the  appellant  the  First  National  Bank,  loan- 
ed to  the  Masonic  Savings  Bank  $29.5S6.!S9, 
partly  secured  by  collateral.  On  that  day 
the  latter  bank,  through  its  president,  Jacob 
Krieger,  Sr.,  applied  to  Adolph  Schmidt 
president  of  the  former  bank,  for  a  further 
loan  of  $3,000.  This  application  was  refused 
unless  collateral  was  pledged.  Shortly  after 
the  application  for  the  loan  was  refused, 
Krieger  again  applied  for  a  loan  of  $3,000. 
He  brought  his  cheek,  as  president  on  the 
Masonic  Savings  Bank,  for  that  amount  and 
tendered  as  collateral  five  bonds  of  the  Louis- 
ville &  Jeffersonvllle  Bridge  Company,  for 
$1,000  each.  Schmidt  for  the  bank,  agreed 
to  make  the  loan,  and  the  bonds  were  accept- 
ed as  collateral.  Thereupon  Krieger's  check 
was  cashed,  with  the  understanding  It  was  to 
be  held  for  some  days,  but  before  It  was  pro- 
sented  for  payment  the  Masonic  Savings 
Bank  assigned  for  the  benefit  of  its  creditors. 

■  Reported  by  Edward  W.  Htnea,  Esq.,  of  the  Frank- 
fort  bar,  and  lormerly  state  reporter. 


These  words,  "5  L.  &  3.  Bridge  bonds,"  were 
indorsed  on  the  face  of  the  check  by  Krieger. 
At  the  time  the  Masonic  Savings  Bank  as- 
signed. It  had  not  paid  any  part  of  its  In- 
debtedness to  the  First  National  Bank,  so  It 
owed  it  $32,686.59.  When  the  bonds  were 
pledged,  they  had  no  commercial  value.  In 
the  distribution  of  the  assets  of  the  Mas4MiIc 
Savings  Bank,  the  Ffarst  National  Bank  re- 
ceived its  proper  share.  In  the  fall  of  1891. 
Jacob  Krieger  assigned  his  estate  to  the  ap- 
pellee for  the  benefit  of  bis  creditors.  He 
became  greatly  involved  on  account  of  be- 
coming security  for  the  East  End  Improve- 
ment Company,  which  had  built  the  Louis- 
ville &  J^ersonviUe  Bridge;  and  It  Is  claim- 
ed by  the  appellee  that  to  protect  him  In  the 
liability  thus  assumed,  the  improvement  com- 
pany delivered  to  him  73  of  the  Louisville  & 
Jettersonvllle  Bridge  bonds,  and  that  the  5 
bonds  delivered  by  Krieger  to  appellant  were 
part  of  that  number.  In  May,  1895,  by  rea- 
son of  an  arrangement  made  with  certain 
railroad  companies,  the  bonds  had  become 
valuable.  They  were  to  be  paid.  The  ap- 
pellee desired  to  obtain  the  bridge  bonds 
which  had  been  delivered  to  Krieger  by  tbe 
Improvement  company,  with  a  view  of  hav- 
ing them  paid,  so  as  to  reimburse,  as  far  as 
possible,  the  Krieger  estate  the  sums  which 
he  had  been  compelled  to  pay  for  that  com- 
pany. The  appellee,  through  its  president 
ascertained  that  there  was  due  on  tbe  $3,000 
check  $2,987.52.  So  in  April,  1895.  it  tender- 
ed the  appellant  that  amount  In  payment  of 
the  balance  due  on  the  check,  and  demanded 
a  surrender  of  the  collateral  (the  five  Louis- 
ville &  Jeffersonvllle  Bridge  bonds),  which  it 
refused  to  surrender,  claiming  that  they  also 
stood  in  pledge  for  the  payment  of  the  bal- 
ance of  its  debt  against  the  Masonic  Sav- 
ings Bank.  Immediately  after  the  tender 
the  appellant  sold  the  bonds  to  Mr.  Arm- 
strong, from  whom  the  appellee  obtained 
them  by  paying  $0,462.50.  This  action  was 
brought  to  recover  the  difference  between  $2,. 
987.52  and  tbe  value  of  the  bonds.  It  is 
claimed  they  were  worth  the  amount  paid 
Armstrong  for  theta:  redemption. 

Issues  of  law  and  fact  were  involved  In 
this  case.  To  recover,  it  was  essential  for 
the  appellee  to  show  that  the  five  bridge 
bonds  belonged  to  Krieger,  not  to  the  Ma- 
sonic Savings  Bank;  for.  If  they  belonged  to 
it,  then  Krieger's  trustee  had  no  cause  of 
action.  To  show  they  did,  appellee  Intro- 
duced T.  W.  Spindle,  president  of  the  appel- 
lee, as  a  witness.  It  is  urged  that  the  court 
erred  in  permitting  him  to  grfve  certain  tes- 
timony. As  we  have  concluded  that  the  ap- 
pellant cannot  now  complain  of  tbe  alleged 
error,  we  do  not  pass  upon  the  question  as 
to  whether  the  court  did  err  in  the  admis- 
sion of  the  evidence.  The  reason  for  the  con- 
clusion will  be  hereinafter  given. 

Counsel  for  appellant  insists  that  tbe 
bonds  were  pledged  to  pay  the  $3,000,  but 
as  they  were  not  pledged  to  pay  that  debt 
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only,  the  law  at>proprlateB  their  proceeds  to 
the  payment  of  the  balance  -which  la  due  the 
appellant  by  the  Masonic  Savings  Bank;  and, 
further,  it  is  claimed  that  there  was  an 
agreement  at  the  time  the  bonds  were  pledg- 
ed that  they  were  to  be  a  lien  for  the  entire 
Indebtedness  of  the  bank.  It  is  the  conten- 
tion of  the  appellee  that  they  were  pledged 
only  for  the  $3,000  debt,  and  that  when  that 
was  paid  It  was  entitled  to  have  them  sur- 
rendered to  it.  We  do  not  understand  that 
there  is  much  disagreement  between  counsel 
as  to  the  law  with  reference  to  the  rights  of 
bankers'  general  liens  on  collaterals  pledged 
to  them.  The  appellee  does  not  base  its 
claim  upon  the  doctrine  as  to  the  general 
liens  of  bankers,  but  upon  the  right  of  a 
debtor  to  make  a  special  pledge  of  collateral 
on  a  particular  debt.  The  court  below  tried 
the  case  upon  the  theory  that  the  appellee 
cotdd  recover  if  the  bonds  luid  been  pledged 
only  for  the  $8,000  debt.  The  court  tried  the 
case  upon  the  correct  theory,  for  this  court 
said  in  Bonk  v.  Bangs'  Adm'r,  84  Ky.  180, 
4  Am.  St.  Rep.  197,  "It  Is  equally  aa  well 
settled  that  wh«)  the  deposit  is  made  for  a 
special  purpose,  with  the  knowledge  and  un- 
dertaking of  the  bank,  that  purpose  must 
be  carried  out,  or,  when  the  pledge  is  spe- 
cific, to  secure  a  particular  debt,  the  lien 
only  applies  to  the  debt  intended  to  be  se- 
cured by  it."  In  its  instructions  the  court 
recognized  the  doctrine  of  the  Bangs  Case, 
for  the  burden  was  placed  upon  the  appellee 
to  show  that  the  collateral  was  to  secure  a 
particular  debt.  Instruction  No.  1  reads  as 
follows:  "The  court  instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  In  the 
transaction  on  the  4th  day  of  August,  1891, 
when  Jacob  Krieger,  president  of  the  Ma- 
sonic Savings  Bank,  borrowed  from  the  de- 
fendant, the  First  National  Bank,  the  sum 
of  $3,000,  for  which  he  gave  a  check,  and 
indorsed  on  the  same,  '5  L.  &  J.  Bridge 
bonds.'  the  said  memorandum  and  transac- 
tion was  Intended  by  the  parties  thereto  to 
put  in  pledge  the  said  five  bonds  as  col> 
lateral  security  for  the  payment  of  the  said 
$3,000,  only,  then,  the  same  being  a  Bpeclfic 
pledge  for  payment  of  the  said  sum,  and  the 
said  bonds  were  not  in  lien  beyond  the 
amount  of  the  said  $3,000  check  and  its  in- 
terest then  they  should  find  for  the  plain- 
tiff the  difference  of  the  amount  of  the  note 
at  the  date  of  the  tender  and  the  value  of 
the  bonds."  It  is  urged,  and  properly  so, 
that  the  court  should  have  left  to  the  Jury 
the  disputed  fact  as  to  the  ownership  of  the 
bonds.  The  rule  that  this  should  be  done 
Is  so  well  settled  that  it  cannot  be  a  subject 
of  debate.  If  a  coivt  can  properly  do  this, 
then  the  necessity  for  a  Jury  is  obviated. 
The  court  did  not  leave  to  the  Jury  the  ques- 
tion as  to  whether  or  not  the  bonds  belonged 
to  Krieger.  Tbe  instructions  assumed  that 
tbey  did  belong  to  him.  It  Is  probable,  from 
the  circumstances  which  were  properly  prov- 
en, that  the  Jury  could  not  have  found  other- 


wise, had  the  question  been  submitted  to  It 
The  court  committed  the  error  because  both 
appellant  and  appellee  offered  instructions 
in  none  of  which  the  question  of  the  owner- 
ship of  the  bonds  was  submitted  to  the  Jury. 
On  the  contrary,  they  assumed  that  Krieger 
was  the  owner  of  the  bonds.  The  error  com- 
mitted was  the  result  of  the  combined  ac- 
tion of  appellant  and  appellee.  When  the 
instructions  offered  by  the  appellant  were 
subject  to  the  same  fault  as  the  ones  given 
by  the  court  there  should  not  be  a  reversal 
for  such  error.  Insurance  Co.  v.  Hughes' 
Adm'r  (Ky.)  00  S.  W.  850.  To  establish  the 
ownership  of  the  bonds  in  Krieger,  appellee 
Introduced  Mr.  Spindle,  president  of  appellee 
(the  appellee  being  the  trustee  of  the  Ma- 
sonic Savings  Bank  as  well  as  of  Krieger)  as 
a  witness,  who  gave  testimony,  over  the  ob- 
jection of  the  appellant  which  tended  to  sup- 
port that  claim.  It  is  insisted  that  certain 
parts  of  his  evidence  was  incompetent  to 
show  that  Krieger  owned  the  bonds.  If  the 
instructions  offered  by  both  api>ellant  and 
appellee  assumed  that  Krieger  did  own  them, 
and  for  that  reason  appellant  is  not  entitled 
to  a  reversal,  because  the  court  committed 
the  same  error  in  its  instructions  to  the  Jury, 
It  necessarily  follows  that  there  should  not 
be  a  reversal  for  the  admission  of  incom- 
petent testimony  which  only  tended  to  prove 
the  fact  assumed  in  the  instructions.  Wheth- 
er or  not  there  had  been  evidence  Introduced 
to  establish  the  ownership  of  the  bonds  is 
immaterial.  Evidence,  competent  or  incom- 
petent could  not  have  done  more  than  to  es- 
tablish the  fact  assumed  in  the  instructions. 

We  cannot  say  that  at  first  blush,  the  ver- 
dict appears  to  be  flagrantly  against  the 
weight  of  the  evidence.  Besides,  two  Juries 
have  found  that  the  collateral  was  a  special 
pledge  for  a  particular  debt.  Under  such 
circumstances,  we  do  not  feel  authorized  to 
reverse  the  case  on  the  ground  that  the  ver- 
dict Is  flagrantly  against  the  weight  of  the 
evidence. 

The  Judgment  Is  affirmed. 


ROTHENBURGBR  v.  PEUGNET.i 

(Court  of  Appeals  of  Kentucky.     Feb.  19, 
1902.) 

CONSTRUCTION  OF  DEBD-WHOLB  DEED  CON- 
STRUED TOGETHER— WORD  "HBURS" 
CONSTRUED. 

Where  a  deed  conveyed  land  in  trust  for 
the  use  of  A.  for  life,  and  then  in  trust  for 
her  daughter  E.  and  such  other  heirs  of  the 
body  as  A.  might  have,  and  provided  that  if  E. 
and  the  other  hdrs  of  A.'s  body,  if  any,  should 
die  without  issne,  than  in  trust  for  J.,  a  subse- 
quent clause,  providing  that,  should  A.  survive 
E.  and  the  other  "heirs"  of  A.'s  body,  if  any, 
then  the  trustee  should  hold  the  property  in 
trust  for  J.,  must  be  construed  with  reference 
to  the  preceding  clauses,  and  therefore  ths 
word  "heirs,"  as  used  therein,  must  be  held  to 
embrace  not  only  the  children  of  A.,  but  the  is- 
sue of  E.,  and  the  issue  of  any  other  children 
A.  might  have. 

^Reported  by  Edward  W.  Hlnea,  Esq.,  of  th*  Traak^? 
tort  bar,  and  tormcrljr  itats  reportar.  ^ 
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Appeal  from  circuit  court,  Jeffetson  coun- 
ty, law  and  equity  division. 

"Not  to  be  oflBcIally  reported." 

Action  between  G.  E.  Rotbenburger  and  B. 
Peugn«t  From  the  Judgmmt,  Rothenburger 
appeals.    AflSrmed. 

David  S.  Lery,  for  appellant  H.  A..  D. 
A.  &  J.  Q.  Sachi,  for  appellee. 

PAYNTER,  J.  On  the  18th  of  October. 
1851,  Benjamin  F.  Oawthon  and  Kate  Caw- 
thon  conveyed  to  John  R.  Thompson  a  cer- 
tain lot  In  liOUlBvllle,  Ky.,  situated  at  the  cor- 
ner of  Third  and  Campbell  Btreets,  In  tmat 
as  follows:  "(1)  In  trust  for  the  use  and 
tteneflt  and  behoof  of  Anna  Abagall  Thomp- 
son for  and  during  her  natural  life.  (2) 
In  trust  for  the  use,  the  benefit  and  behoof 
of  Ellen  Louisa  Thompson,  daughter  of  said 
Anna  Abagall,  and  such  other  heirs  of  the 
body  of  the  said  Anna  Abagall  as  may  be  be- 
gotten by  the  party  of  the  second  part,  and 
to  their  heirs  forever.  (3)  Should  the  said 
Ellen  Louisa  and  the  other  heirs  (If  any)  be- 
gotten as  aforesaid  of  the  said  Anna  Abagall 
die  without  issue,  then  in  trust  for  the  use, 
benefit,  and  behoof  of  John  R.  Thompson, 
Jr.,  and  to  his  heirs,  forever.  (4)  Should  the 
said  Anna  Abagall  survive  the  said  Ellen 
Louisa  and  the  heirs  (If  any)  of  her  the  said 
Abagall  begotten  as  aforesaid,  then  the  par- 
ty of  the  second  part  shall  hold  the  prop- 
erty herein  conveyed  in  trust  for  John  B. 
Thompson,  Jr.,  and  for  bis  heirs,  forever. 
(5)  Should  the  said  Anna  Abagall,  survive 
the  said  John  R.  Thompson,  Jr.,  and  his  heirs 
and  the  heirs  of  her  body  begotten  as  afore- 
said, then  the  estate  herein  conveyed  shall 
at  her  death  vest  In  the  party  of  the  sec- 
ond part,  and  his  heirs,  forever,  as  a  good 
and  Indefeasible  estate  in  fee  simple."  An- 
na Abagail  Thompson,  mentioned  in  the 
deed,  took  a  life  estate  In  the  property.  She 
had  but  one  child,  Ellen  Louisa  Thompson. 
Whatever  rights  which  passed  under  the  sec- 
ond clause  of  the  deed  went  to  her  daughter. 
Anna  Abagall  survived  her  daughter,  but 
she  left  children  surviving  her.  It  will  be 
observed  under  the  third  clause  of  the  deed 
that  John  R.  Thompson,  Jr.,  was  not  to 
take  any  interest  In  the  property  if  Ellen 
Louisa  or  any  other  heirs  of  the  body  of 
Anna  Abagall  died  with  issue.  As  Ellen 
Louisa  left  issue,  John  R.  Thompson,  Jr.,  did 
not  take  an  Interest  under  the  third  clause 
of  the  deed.  This  clearly  shows  that  the 
grantors  Intended  that  he  should  not  take 
an  interest  in  the  property  if  the  children  of 
Anna  Abagall  died  leaving  issue.  The  ques- 
tion arises  then:  Did  the  grantors  Intend 
by  the  fourth  clause  of  the  deed  to  change 
the  import  of  the  preceding  clause?  Cer- 
tainly the  grantors  would  not  have  provided 
in  the  thtard  clause  that  John  R.  Thompson, 
Jr.,  was  not  to  take  any  Interest  in  the  pro|>- 
erty  if  Ellen  Louisa  died  leaving  issue,  and 
then  in  the  next  clause  Intend  to  provide 


that  if  Anna  Abagall  snrvivWl  Bllen  Lonisa 
and  any  brothers  or  sisters  she  might  bare, 
although  she  or  her  brothers  or  sisters  may 
have  left  issue,  It  should  go  to  John  R. 
Thompson,  Jr.  To  so  construe  the  third  and 
fourth  clauses  would  be  to  say  that  the  gran- 
tors Intended  by  the  third  clause  that  Jobn 
R.  Thompson,  Jr.,  should  take  no  interest 
If  Ellen  Louisa  left  issue;  and  in  the  fourth 
clause  to  say  that  although  she  left  issue, 
John  R.  Thompson,  Jr.,  should  take  the  prop- 
erty, and  the  Issue  thus  left  by  Ellen  should 
take  no  hiterest  in  It  Such  an  Interpreta^ 
tlon  would  lead  to  an  absurdity.  In  constro- 
Ing  a  deed  It  Is  essential  to  consider  all  of 
Its  provisions.  To  do  this  we  must  reach 
the  conclusion  that  the  word  "heirs,"  as 
used  In  the  fourth  clause  of  the  will,  was 
Intended  to  embrace  not  only  the  children  of 
Anna  Abagall,  but  the  issue  of  EUlen  Louisa 
and  the  Issue  of  any  other  children  which 
Anna  Abagail  might  leave.  It  follows  from 
these  views  that  the  deed  tendered  to  appel- 
lant vrill  vest  him  with  a  good  title  to  the 
property. 
The  judgment  is  affirmed. 


TRABUE  V.  COMMONWEALTH.* 

(Court  of  Appeals  of  Kentucky.     Feb.   19, 

1002.) 

HOHICIDBi— DEOREB     OF     OFFSNSS^-SBLF-DB- 

FENSB  AND  MANSLAUQHTEB^RIQHT 

TO  INSTRUCTIONS. 

1.  Under  an  indictment  for  mnrder,  it  there 
is  any  evidence  tending  to  show  the  homicida 
is  of  the  degree  of  mauslanghter,  the  accused 
is  entitled  to  an  ingtiuction  on  that  hypothesis. 

2.  Where  defendant  in  an  indictment  for  mur- 
der testified  that,  in  a  fizht  with  the  sister  of 
deceased,  either  she  or  his  sister  acddentally 
cot  him,  she  was  entitled  to  an  acquittal  if  the 
blow  wiiich  struck  deceased  was  given  by  her 
in  self-defense  as  against  his  sister,  and  was 
gnllty  of  manslaughter  only  if  the  blow  was 
given  in  sudden  heat  and  passion  in  a  combat 
provoked  and  begun  by  the  sister,  and  was 
aimed  at  her,  with  the  unintended  result  of 
slaying  her  brother;  and  the  jury  should  have 
been  instructed  accordingly. 

8.  As  It  is  competent  to  show,  the  occupation 
and  associates  of  a  witness,  for  the  purpose  of 
discrediting  her,  it  was  error  to  refuse  to  re- 
qnire  a  witness  for  the  prosecution  to  state, 
upon  cross-examination,  with  whom  she  Hved. 

Appeal  from  circuit  court  Jefferson  coun- 
ty, criminal  division. 

"Not  to  be  ofHclally  reported." 

Julia  Trabue  was  convicted  of  mnrdtf,  and 
she  appeals.    Reversed. 

H.  T.  Wilson,  for  appellant  Morrison 
Breckinridge  and  B.  J.  Breckinridge,  for  the 
Commonwealth. 

BUBXAM,  J.  The  appellant  Julia  Trabue. 
was  Indicted  by  the  grand  Jury  of  JefTerson 
county  In  April,  1001,  for  the  murder  of  Ed 
Evans;  and  a  trial  before  a  Jury  In  the  fol- 
lowing month  resulted  In  a  verdict  finding 
her  guilty  of  murder,  and  inflicting  the  death 

'Reported  b7  Edward  W.  Hlnei,  Ba4.,a(  tha  Ftank- 
tort  bar.  and  formerly  stats  raponar. 
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penalty.  A  motion  for  a  new  trial  was  ovef- 
niled,  and  Judgment  rendered  on  the  verdict. 
An  appeal  has  been  taken  to  this  court,  and 
a  reversal  of  the  Judgment  asked  by  the  ap- 
pellant on  several  grounds:  First,  because 
of  the  failure  of  the  trial  court  to  give  to  the 
Jury  an  instruction  based  upon  the  theory 
that  the  Idlllng  was  in  sudden  heat  and  pas- 
sion and  without  malice;  second,  because  of 
erroneous  rulings  of  the  court  In  excluding 
Important  testimony  material  to  her  defense. 
The  testimony  of  Gertrude  Evans,  a  sister 
of  the  deceased,  and  the  chief  witness  for 
the  commonwealth,  is  to  the  effect  that  she 
occupied  two  rooms  uiMtairs  in  a  double  ten- 
ement house  at  the  corner  of  Thirteenth  and 
Congress  streets,  in  the  city  of  IxmlsvlUe; 
that  a  friend  of  hers  (Aidlnia  Gamett)  had 
spent  the  day  with  her;  that  about  3  o'clock 
in  the  afternoon  her  brother,  BMwin  Evans, 
(.•ame  to  her  room,  and  remained  there  with 
her  and  her  visitor  until  he  was  stabbed  by 
the  appellant,  at  about  7  o'clock  in  the  even- 
ing. She  says  that  she  heard  appellant  com- 
ing up  the  stairs,  and  that  she  walked  out  of 
the  lighted  room  where  they  were,  to  the 
top  of  the  steps,  to  meet  her;  that  she  did 
not  recognize  appellant,  and  asked  her  U  it 
was  Julia  or  OUie;  that  appellant  did  not 
respond  until  she  got  in  front  of  the  door 
opening  into  the  lighted  room,  where  her 
brother  was;  she  then  answered,  "It  Is 
Julia,"  and,  addressing  her  brother,  said  to 
him,  "Dome  on;"  that  he  responded,  "I  am 
coming  Just  as  soon  as  George  comes;"  that 
she  answered,  with  an  oath.  "Come  on  now," 
walked  up  to  him,  drew  a  knlte  from  under 
her  cloak,  and  stabbed  him  In  the  breast, 
and  started  to  do  so  again,  when  she  ran  up 
and  caught  the  knife;  that,  in  the  struggle 
that  followed,  the  deceased  ran  to  the  steps, 
and  she  after  him,  and  that  appellant  was 
immediately  behind  her;  that,  when  she  got 
to  the  top  of  the  steps,  appellant  pushed  her 
against  the  deceased,  who  was  lower  down 
on  the  steps,  Icnocklng  him  down.  And  the 
statenients  of  this  witness  are  substantially 
con-oborated  by  Ardinia  Gamett.  The  de- 
fendant testified  that  she  had  been  living 
with  the  deceased  for  about  five  years,  but 
was  not  married  to  him;  that.  In  the  after- 
noon of  the  day  on  which  he  was  killed,  he 
left  home,  saying  that  he  was  going  to  the 
brickyard  In  Shipplngport;  that  a  short  time 
before  the  trouble  she  met  Jotm  Ford,  a 
brother-in-law  of  the  deceased,  on  his  coal 
wagon,  and  that  he  said  to  her:  "Ed  says 
for  you  to  come  to  Gertie  Evans'  house,  at 
ttie  comer  of  Thirteenth  and  Congress,  right 
away;  that  he  wants  you.  Get  your  hat, 
and  I  will  take  you  on  the  wagon;"  that  she 
went  into  the  house,  put  on  her  hat,  and 
went  with  him,  and  that  be  took  her  to 
Thirteenth  and  Congress  and  showed  her  the 
bonse;  that  she  bad  never  been  there  before; 
that  she  inquired  for  the  quarters  of  Gertie 
E^van8,  and  was  directed  to  go  upstairs;  that, 
when    she   came  to  the  top  of  tlie  stairs. 


Gertie  Brans  was  standing  there  In  the  dark; 
that  she  said,  "What  brought  you  here?" 
that  she  responded,  "Ed  sent  for  me.  What 
Is  the  matter  with  him?"  that  Gertie  an- 
swered, "Ed  never  sent  for  you;"  that  she 
walked  through  the  dark  room.  Into  which 
the  steps  opened,  to  the  lighted  room,  where 
she  saw  Ed  Evans  and  Ardinia  Gamett  sit- 
ting on  the  side  of  the  bed,  kissing  each  oth- 
er; that  she  did  not  cross  the  door  sill,  but 
said,  "Ed,  come  on  and  go  home,"  and  that 
be  refused  to  do  so;  that  Gertie  Evans  said 
to  her,  "Don't  raise  a  rukus  in  my  house," 
and  she  immediately  struck  her,  knocldng 
her  down,  and  that,  when  she  got  on  her 
feet  Ardinia  Gamett  struck  her  on  the  back 
with  a  water  bucket;  that  Gertie  Evans 
drew  a  knife  and  said,  "I  will  kill  the  bitch 
if  she  comes  to  my  house;"  that  she  respond- 
ed, "1  do  not  want  trouble  with  you.  I  want 
to  know  what  Bd  wants  with  me;"  that, 
while  they  were  fighting,  Ed  ran  between 
them  and  almost  immediately  cried  out  that 
he  was  hurt;  that  she  did  not  know  whether 
slie  or  his  sister  cut  him. 

Upon  the  trial  the  court  gave  the  usual  In- 
structions in  such  cases,  with  the  exception 
of  a  manslaughter  instruction,  based  upon  a 
killing  In  sudden  heat  and  passion  and  with- 
out previous  malice,  but  in  lien  thereof  gave 
an  instruction  based  upon  the  theory  that 
the  stabbing  was  an  accident.  In  view  of 
the  proof  In  the  case,  and  the  conflict  in  the 
testimony  as  to  how  the  trouble  began  and 
concluded,  and  as  to  the  manner  in  which 
the  deceased  was  stabbed,  we  think  the  trial 
court  erred,  to  the  prejudice  of  the  appel- 
lant's substantial  rights,  in  failing  to  Instruct 
upon  the  theory  that  the  stabbing  was  done 
in  sudden  heat  and  passion,  and  without 
previous  malice.  "It  Is  not  the  province  of 
the  lower  court,  any  more  than  of  this,  to 
weigh  evidence  for  the  purpose  of  deter- 
mining whether  a  person  on  trial  for  his 
life  is  entitled  to  an  instruction  as  to  man- 
slaughter. If  there  Is  any  evidence  tending 
to  show  the  homicide  Is  of  the  degree  of 
manslaughter,  the  accused  is  entitled  to  an 
Instruction  upon  that"  hypothesis."  See  Bow- 
lin  V.  Com.,  94  Ky.  395,  22  8.  W.  543,  and 
Stott  V.  Com.  (Ky.)  29  S.  W.  141.  The  In- 
struction based  wholly  upon  the  theory  ot 
accidental  stabbing  failed  to  give  the  Jury 
ail  the  law  of  the  case.  Tbe  same  character 
of  Instmctlon  should  have  been  given  as  If 
appellant  had  stabbed  Gertie  ESvans  instead 
of  Ed.  If  Gertie  Evans  had  been  stabbed  to 
death  In  the  mei^e.  It  can  hardly  be  doubted 
that  an  instmctlon  on  manslaughter  would 
have  been  given,  under  the  testimony  here 
presented.  The  testimony  of  appellant  tends 
to  sustain  the  theory  that,  either  In  self-de- 
fense or  in  sudden  heat  and  passion,  she  en- 
gaged in  a  fight  with  Gertie  Evans,  in  the 
course  of  which  the  deceased  was  killed  by  a 
blow  intended  for  his  sister.  The  crimi- 
nality of  the  homicide  thus  accidentally  ac-^ 
compllshed  Is  measured  by  that  of  the  hom-^ 
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Iclde  which  would  have  been  accomplished 
bnd  the  blow  reached  Ita  Intended  mark.  If, 
as  appellant  claims,  the  blow  was  given  in 
•elf-defense  as  against  the  sister,  with  the 
'inintended  result  of  slaying  the  brother,  It 
Was  excusable.  If,  as  a  part  of  her  testi- 
mony Indicates,  the  blow  was  given  In  sud- 
den heat  and  passion,  in  a  combat  provoked 
and  begun  by  the  Evans  woman,  and  was 
aimed  at  her,  with  the  imintended  reeult  of 
slaying  her  brother,  then  the  offense  was 
manslaughter,  just  as  it  would  have  been  had 
It  reached  Its  Intended  mark.  1  Blsh.  New 
Cr.  Law,  i  328.  The  Jury  should  have  been 
instructed  upon  both  theories,  for  the  In- 
structions are  to  be  tested  by  tlie  evidence 
for  the  defense. 

Upon  cross-examination  of  Oertle  Evans, 
she  was  asked  by  the  defendant's  attorney 
who  she  lived  with.  The  question  was  ob- 
jected to,  and  the  circuit  Judge  remarked  in 
the  presence  of  the  Jury,  "No  testimony  that 
will  tend  to  discredit  the  witness  Is  compe- 
tent" The  court  erred  in  refusing  to  per- 
mit the  question  to  be  answered,  as  it  Is 
always  competent  to  show  the  occupation 
and  associates  of  a  witness,  for  the  purpose 
of  discrediting  l^r. 

For  the  reasons  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  pto- 
ceedings  conslstoit  with  this  opinion. 


BASS  V.  BROWN.* 

(Cotirt  of  Appeals  of  Kentucky.     Feb.  20, 
1902.) 

BURDEN  OP  PROOF— FAILURE  TO  OBJECT. 

Defendant  cannot  complain  upon  appeal 
of  an  eri'or  of  the  trial  court  in  placing  upon  nim 
the  burden  of  proof,  where  he  accepted  the  bur- 
den without  objection. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Lucy  Brown  against  B.  A.  Bass 
upon  a  promissory  note  and  an  account 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Clay  &  Clny,  for  appellant  Thomas  E. 
Ward,  for  appellee. 

WHITE,  J.  The  appellee  brought  this  ac- 
tion to  recover  of  appellant  the  sum  of  $200, 
due  by  note,  and  the  further  sum  of  $28, 
due  by  account  Appellant  pleaded  payment 
as  to  both  items.  Upon  trial  before  a  Jury 
a  verdict  and  Judgment  was  rendered  for  ap- 
pellee for  the  two  sums  claimed,  less  a  cred- 
it of  $12  paid  in  com.  After  appellant's 
reasons  and  motion  for  new  trial  bad  been 
overruled,  this  appeal  Is  prosecuted.  The 
only  question  argued  by  learned  counsel  for 
appellant  is  that  the  verdict  is  flagrantly 
against  the  evidence.  We  are  of  opinion 
that  there  was  no  error  in  refusing  to  set 
aside  the  verdict  on  account  of  the  evidence. 

'Reported  by  Edward  W.  Hlnei,  Esq., ot  tlw  Fraak- 
tort  bar.  and  (ormerljr  atato  reporter. 


The  evidence  on  the  question  of  payment  b 
conflicting;  In  fact,  Irreconcilable.  One  or 
the  other  party  was  mistaken  as  to  the  pay- 
ment The  Jury  and  the  trial  judge  heard 
the  witnesses  testify,  and  have  determined 
the  matter  In  favor  of  appellee's  contention. 
We  do  not  fe^  authorized,  under  the  proof 
as  shown  by  the  record,  to  disturb  that  ver- 
dict and  Judgment  The  court  on  the  trial, 
assigned  the  burden  of  proof  on  appellant, 
and  he  accepted  It  without  objection,  and  the 
case  was  tried  on  that  Idea,  and.  In  the  ab- 
sence of  exception  in  the  trial  court,  the 
question  cannot  be  raised  here. 

There  appears  no  error  In  the  instmctions 
given,  and  the  Judgment  is  affirmed,  with 
damages. 


JONES'  ADM'R  v.  LAY  et  al.» 

(Oaurt  of  Appeals  of  Kentucky.     Feb.  18^ 

1902.) 

ADMINISTRATOR— APPOINTMBNTV^URISDIO- 
TION— CHANQB  OF  RESIDENCE. 

Where  a  husbaud  left  his  home  in  H. 
count7,  at  which  he  had  resided  over  60  years, 
bis  wife  remaining  there,  and  went  to  hia 
daughter's  houie,  in  H.  county,  taking  with, 
him  nothing  but  the  clothing  he  wore,  and  a 
few  months  thereafter  died  there,  the  court 
was  authorized  to  conclude  that  there  had 
been  no  change  of  residence,  though  there  was 
evidence  to  snow  that  he  said  when  he  went 
to  his  daughter's  home  that  he  had  come  there 
to  remain  until  he  died;  and  therefore  the  ap- 
pointment of  an  administrator  by  the  H.  coun- 
ty court  was  void,  and  the  circuit  court  of  that 
county  had  no  jurisdiction  of  an  action  to  settle 
the  decedent's  estate. 

Appeal  from  circuit  court  Hardin  county. 
"Not  to  be  officially  reported." 
Action  by  R.  O.  Phillips,  as  administra- 
tor of  R.  D.  Jones,  against  J.  S.  Lay  and 
others,  to  settle  the  estate  of  plalntllTs  In- 
testate. Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

James  Montgomery,  for  appellant  B.  L. 
Stith  and  J.  D.  Irwin,  for  appellees. 

WHITE,  J.  B.  G.  PhllUps,  as  adminis- 
trator of  R.  D.  Jones,  deceased.  Instituted 
this  action  in  the  Hardin  circuit  court  to  set- 
tle the  estate  of  Jones,  and  to  s^  real  es- 
tate necessary  to  pay  debts.  The  appellee 
Lay  was  made  a  party  defendant  as  well  as 
all  the  children  and  heirs  of  Jones;  it  being 
alleged  that  Lay  claimed  to  be  the  admhiis- 
trator  of  Jones  by  appointment  of  the  count.r 
court  of  Edmonson  county,  while  appeUant 
was  appointed  by  the  coimty  court  of  Har- 
din*. The  appellee  filed  a  special  plea  to 
the  jurisdiction  of  the  Hardin  chrcult  court 
and  also  a  plea  In  abatement— a  former  ac- 
tion pending  in  Edmonson  county.  The  court 
below  sustained  the  plea  to  the  jurisdic- 
tion and  dismissed  the  petition,  and  hoice 
this  appeal. 

By  section  65,  Civ.  Code  Prac,  the  circuit 
court  of  the  county  having  by  law  aathority 

'  Reported  br  Edward  W.  Hlnea,  Eaq.,  et  the  Itaak- 
lort  bar,  and  (ormerly  atate  reporter. 
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to  appoint  an  administrator  la  given  Jurisdic- 
tion of  tbe  action  to  settle  tbe  estate.  In 
the  case  at  bar,  both  county  courts  under- 
took to  appoint  an  administrator  of  the  estate 
of  Jones.  Only  one  had  authority  and  ju- 
risdiction to  make  tbe  appointment,  as  It  Is 
conceded  Jones  was  a  resident  of  this  state. 
Tbe  contest  arises  as  to  which  of  tbe  two 
counties  Jones  was  a  resident  of  when  be  died. 
Tbe  proof  beard  on  tbe  plea  seems,  by  com- 
mon consent,  to  have  been  taken  and  used 
in  the  form  of  ex  parte  affidavits.  We  pre- 
sume this  was  by  consent,  as  no  objection 
seems  to  have  been  made  to  the  proof.  The 
proof,  on  the  one  hand,  shows:  That  Jones 
was  over  80  years  of  age,  and  a  cripple,  be- 
ing unable  to  do  any  kind  of  work.  His 
wife  Is  llrlng  In  Edmonson  county,  on  the 
home  place,  where  they  bad  resided  over  60 
years.  Their  children  were  all  married  and 
bad  homes  of  their  own.  One  child  lived 
in  Texas,  and  one  lived  In  Hardin  county, 
on  a  farm  of  Jones,  and  where  he  died.  Tbe 
others  lived  In  Edmonson  county.  That  there 
had  been  no  separation  or  estrangement  be- 
tween Jones  and  his  wife,  but  that  he  went 
to  bis  daughter's.  In  Hardin  county,  for  a 
sbort  visit,  and  remained  there  several 
months,  and  died.  On  the  other  band,  the 
proof  shows  that  Jones,  when  be  went  to 
his  daughter's,  in  Hardin  county,  said  he 
liad  come  there  to  stay  till  he  died;  had  come 
to  make  it  his  home,  and  did  not  Intend  to 
return  to  Edmonson  county.  The  reason  It  Is 
said  he  gave  was  that  he  was  not  treated 
right  In  Edmonson  county,  at  home.  He  did 
stay  some  four  or  five  months,  and  died  In 
May  at  the  borne  of  his  daughter  In  Har- 
din county.  When  Jones  came  to  Hardin 
county  he  brought  no  clothing  or  property 
of  any  kind,  except  what  he  wore.  Upon 
tills  proof  tbe  court  below  concluded  that 
Jones  was  a  resident  of  Edmonson  county. 
We  are  of  opinion  that  in  this  conclusion  of 
tbe  learned  chancellor  there  was  no  error. 
Jones  bad  been  a  •  resident  of  Edmonson 
county  for  more  than  60  years,  and  the  indi- 
cations are  that  he  left  home  temporarily,  for 
a  short  visit  His  extreme  age  and  feeble 
condition  probably  did  not  permit  him  to  re- 
turn. The  evidence  is  not  sufficient  to  show 
a  change  of  residence,  or  that  he  had  re- 
moved bis  permanent  residence  so  long  estab- 
lished. Tbe  Hardin  county  court  had  no 
authority  or  Jurisdiction  to  appoint  an  admia- 
Ixtrator  on  bis  estate.  Therefore  the  Harw 
din  clrcolt  court  had  no  Jurisdiction  of  this 
action. 
Judgment  affirmed. 


TRADHWATER  OOAL  CO.  V.  HEAD.» 
(Court  of  Appeals  of  Kentucky.     Feb.  7, 1902.) 

JIASTER  AND  SERVANT— CONTRIBUTORY 
NBOUOBNCE. 

Where  a  servant  of  a  coal  company,  after 
loading  a  cart  with  ooal  from  a  car,  the  end 

>  Reported  by  Edward  W.  HInei,  Eiq.,  of  the  Fraak- 
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of  which  swung  on  hinges,  attempted  to  leave 
the  car  by  climbing  over  the  end,  which  fell 
in,  breaking  one  of  nia  legs,  hia  injory  was  due 
to  hia  own  negligence  in  attempting  to  leave 
tbe  car  in  that  way,  as  steps  were  provided  at 
the  aide  of  the  car,  and,  besides,  he  might,  by 
the  exercise  of  ordinary  care,  have  discovered 
that  the  car  was  sprung,  and  that  the  end  waa 
not  secured  either  by  the  iron  hooka  provided 
for  the  purpose  or  by  blocks  of  wood  som^ 
times  substituted  for  the  hoolca. 

Appeal  from  circuit  coiut.  Union  county. 

"Not  to  be  <^cially  reported." 

Action  by  Robert  Head  against  tbe  Trade- 
water  Coal  Company  to  recover  damages  for 
persMial  injuries.  Judgment  for  plaintiff, 
and  defendant  appeals.    Beversed. 

H.  X.  Morton,  for  appelant  Geo.  A. 
Prentice,  for  appellee. 

PAYNTER,  J.  Tbe  appeUant  Is  engaged 
in  tbe  bualness  of  mining  and  shipping  coal. 
The  Illinois  Central  Railroad  furnishes  cars 
to  It  at  Its  mines.  Tbe  car  In  question  has 
gates  at  tbe  ends,  which  swing  on  hinges^ 
and  are  made  to  let  down  and  leave  tbe 
ends  of  tbe  car  open.  If  desired.  When  rala- 
ed,  they  are  fastened  to  the  sides  of  the  car 
by  large  Iron  hooks  and  eyes.  The  sides  of 
tbe  cars  are  sometimes  sprung  so  that  the 
Iron  books  will  not  catch  In  tbe  eyes,  and, 
when  that  is  tbe  case,  to  save  the  coal  In 
shipment,  it  Is  necessary  to  fasten  the  ends 
with  wooden  blocks.  Frequently  the  cars 
were  delivered  to  tbe  appeUant  In  such  con- 
dition. The  ends  cannot  be  fastened  by  tbe 
books  provided  for  that  purpose.  The  car 
was  placed  under  tbe  coal  tipple  with  an  end 
protruding,  and  was  about  two-thirds  full  of 
coal  when  the  accident  happened  for  wblcb 
a  recovery  Is  sought  In  this  action.  Tbe  ap- 
pellee, as  a  laborer,  performed  various  duties 
tor  the  appellant,  among  which  was  to  drive 
a  cart  In  which  coal  was  hauled  from  the 
cars  which  were  being  filled  for  shipment  to 
tbe  furnace  for  the  purpose  of  generating 
steam  for  running  tbe  machinery.  The  en- 
gineer was  In  need  of  coal,  and  be  so  ad- 
vised tbe  appellee,  whereupon  be  drove  his 
cart  to  the  end  of  tbe  car.  He  got  In  tbe 
car  with  another  cartman  engaged  in  tbe 
same  business,  and  they  loaded  the  cart 
with  coal.  Then  both  of  them  started  to 
leave  the  car  at  tbe  end,  and  in  doing  so  at- 
tempted to  climb  over  tbe  end  gate,  and, 
while  astride  It,  it  fdl  In,  and  caught  one 
of  the  appellee's  legs  and  broke  It  Tbe  ap- 
pellee alleged  that  tbe  Injury  wblcb  be  re- 
ceived was  the  result  of  the  gross  negligence 
of  tbe  appellant  Its  agents  and  servants. 
The  appellee  claims  that  tbe  negligence  con- 
sisted In  the  appellant's  failure  to  have  the 
gate  of  tbe  car  faatened,  so  as  to  prevent  its 
falling  In  tbe  manner  described.  Tbe  record 
shows  that  the  car  bad  band  rails  and  steps 
on  its  side  near  Its  end,  which  afforded  an 
easy  and  safe  way  to  get  in  and  out  of  It, 
of  which  fact  tbe  appellee  was  aware.  The 
only  reason  given  by  the  appellee  for  n9t> 
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leaving  the  car  by  the  way  provided  was 
tbat  lie  could  leare  the  car  more  qnlckly  at 
the  end.  The  car  was  sprung  so  the  hooka 
Tcould  not  fit  In  the  eyes,  and  thus  make  8e> 
cure  the  gate  or  end  piece,  and  this  could 
have  been  discovered  by  appellee  by  the  ex- 
ercise of  the  slightest  care.  There  was  no 
conflict  in  the  testimony,  and  there  Is  noth- 
ing In  the  record  to  create  a  suspicion  that 
any  witness  vrbo  testified  In  the  case  did  not 
tell  the  truth.  The  question  of  fellow  serv- 
ant does  not  arise  In  this  case,  because,  if 
tliere  was  actionable  negligence.  It  was  that 
of  the  master  in  not  having  a  servant  to  do 
that  which  was  necessary  to  make  the  gate 
reasonably  safe.  Whether  it  was  the  duty 
of  a  laborer  or  a  foreman  to  have  fixed  it 
is  Immaterial.  The  wrong,  if  any,  consisted 
in  the  failure  to  have  It  done.  The  repairing 
of  gates  of  cars  in  which  coal  was  shipped 
was  not  dcme  with  the  purpose  of  avoiding 
the  injury  of  appellant's  servants,  bnt  to  •&■ 
core  the  safe  transportation  of  coal  The 
company  is  In  no  wise  responsible  for  the 
condition  of  the  cars  when  delivered  at  the 
tipple,  and  the  securing  of  the  gates  was 
URunlly  made  when  the  cars  were  about  two- 
tliirds  full  of  coal.  Tbe  record  falls  to  show 
that  there  was  any  nnreasonable  delay  in 
fixing  the  gate.  The  appellee  was  invited  by 
tbe  hand  rails  and  steps  to  leave  it  in  that 
way,  and  when  he  elected  to  leave  It  in  the 
manner  stated  he  did  so  at  his  own  risk.  BO' 
sides,  by  tbe  exercise  of  the  most  ordinary 
care,  be  could  have  discovered  that  the  car 
was  sprung,  and  the  gate  was  not  secured 
by  the  Iron  books  or  blocks  of  wood.  There 
Is  no  confiict  in  the  testtmony  of  the  case, 
and  there  is  but  one  Inference  that  could 
be  drawn  by  reasonable  men  from  tbe  testi- 
mony, and  that  is  that  the  appellee  was  neg- 
ligent in  leaving  the  car  in  tbe  manner  in 
which  he  attempted  to  do  so,  and  that  he 
failed  to  exercise  ordinary  care  to  discover 
tbe  condition  of  the  gate  when  he  attempted 
to  pass  over  it  and  for  this  reason  the  in- 
jury was  tbe  result  of  his  own  negligenca 
It  results  that  the  court  should  have  given 
tbe  jury  peremptory  instructions  to  find  for 
tbe  appellant. 

The  judgment  Is  reversed  for  proceedings 
consistent  with  this  opinion. 


ALLEN  et  al.  v.  PULLIAM.* 
(Court  of  Appeals  of  Keutucky.     Feb.  19, 

1902.) 

LAND    PATENTS— CONSTRUCTION— OONFUCflW 
INO  PATENTS— COLLATERAL  ATTACK. 

1.  Courses  and  distances  In  a  patent  must 
yield  to  well-known  objects  called  for. 

2.  A  patent  covering  land  all  of  which  is  em- 
braced oy  Bu  older  patent  is  void. 

3.  In  an  action  to  recover  land.  In  which  the 

Earties  claimed  under  different  patents,  there 
einjr  no  conflict  in  the  evidence  ns  to  the  loca- 
tion of  the  patent  bonndaries,  and  it  being  ap> 
parent  that  both  patents  cover  the  land,  the 
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court  properly  Instructed  the  Jury  to  find  for 
defendant,  claiming  under  the  older  patent. 

4.  A  patent  cannot  be  declared  void  in  a  col- 
lateral proceedini?  upon  the  around  that  it  em- 
braces more  laud  than  it  calls  for. 

Appeal  from  circuit  court,  Russell  county. 

"Not  to  be  officially  repined." 

Action  by  Ebenezer  Allen  and  others 
against  Thomas  Pnlllam  to  recover  land. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal   Affirmed. 

Rollln  Hurt;  tor  appellants.  J.  F.  Mont- 
gomery, for  appellee. 

PATNTER,  J.  This  action  was  Instituted 
by  appellants  against  appellee  to  recover  the 
possession  of  100  acres  of  land,  and  for  dam- 
ages for  cutting  and  removing  timber  there- 
from. This  appeal  Involves  a  review  of  the 
action  of  the  coturt  In  giving  a  peremptory 
Instruction  to  find  for  the  defendant.  The 
appellee  claims  under  a  patent  granted  by 
the  commonwealth  of  Kentucky  to  Nathan 
McClure  on  the  12th  day  of  January,  1867. 
The  appellants  claim  under  a  patent  granted 
to  Ebenezer  Allen  on  June  26, 1898.  The  tes- 
timony of  the  county  surveyor  and  another 
surveyor  is  to  the  effect  that  the  Allen  sur- 
vey lies  within  the  boundary  of  the  McClure 
stu-vey.  Other  testimony  tends  to  support 
the  same  conclusion.  There  was  no  counter- 
vailing testimony,  except  the  testimony  is 
not  clear,  that  to  follow  the  courses  and  dis- 
tances given  in  the  McClure  patent,  tbe  Al- 
len patent  would  be  embraced  by  them. 
Thia,  however,  is  immaterial,  because  the 
patent  calls  to  begin  at  the  comer  of  Daniel 
Cook's  50-acre  tract;  thence  with  the  line  ot 
that  tract  to  the  corner  of  John  McFall's 
land;  thence  with  McFall's  line  to  the  coi^ 
ner  of  John  Dunbar's  land;  thence  with  the 
line  of  his  land  to  the  corner  of  William  Nel- 
son's land;  thence  with  Nelson's  land  to  the 
comer  of  the  land  patented  in  the  name  of 
the  Russell  Academy;  thence  with  Lindsay 
FaU's  Une  to  the  line  of  the  McClure  1.400- 
acre  survey,  and  with  tbat  line  to  tbe  be- 
ginning. To  run  the  lines  of  the  McClure 
patent  with  the  lines  of  the  abutting  prop- 
erty called  for,  it  embraces  the  Allen  patait 
boundary.  Under  a  well-recognlzed  rule  of 
interpretation,  courses  and  distances  must 
yield  to  well-known  objects  called  toe  in  pat- 
ents and  deeds.  The  Allen  patent  boundary 
lies  within  the  line  defined  by  the  contiguous 
tracts  called  for  In  the  McClure  patent  AU 
the  evidence  shows  this  to  be  true.  The  Al- 
len patent  being  junior  to  the  McCImre  pat- 
ent it  is  void.  There  lieing  no  conflict  In 
the  evidence  as  to  the  location  of  the  patent 
boundaries,  thore  was  no  issue  of  fact  to 
submit  to  the  jury.  Therefore  the  court 
properly  Instructed  tbe  jury  to  find  for  the 
defendant 

Tbe  fact  tbat  the  McOlnre  patent  embra- 
ces more  land  than  it  eilla  for  does  not  make 
it  void.  That  question  cannot  be  raised  in 
a  collateral  proceeding  (The  commonwealth 
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could  do  so  bar  a  direct  proceeding, 
rtiall  ▼.  McDaniel,  12  Bush,  380. 
The  Judgment  la  afflrmed. 


Mar- 


Appeal  of  CAUDILIj.! 

(Conrt  of  Appeals  of  Kentncky.     Feb.  20, 
1902.) 

APPELLATB  JURISDICTION— REFUSAL  OF  U- 
CBNSB  TO  SBLL  UQUOR. 

1.  An  aKwal  lies  to  the  conrt  of  appeals  from 
a  judgment  of  the  drcnit  court  refnslng,  upon 
appeal  from  the  connty  court,  to  grant  a  license 
to  fiell  liquor. 

2.  Under  Ky.  St  I  4206,  provicUng  for  the 
granting  of  Ikeusea  bf  the  county  court  to 
merchants  to  sell  liquor,  and  providing  that  no 
such  license  shall  be  granted  'to  any  person  of 
bad  character,  or  who  does  not  keep  an  ordei^ 
ly,  law-abiding  house,"  the  county  conrt  did 
not  abuse  its  discretion  In  refusing  to  grant  a 
license  to  one  who  had  been  selling  liquor  with- 
out a  license,  and  had  further  Tiolated  the  law 
by  selling  to  minors. 

Appeal  from  circuit  court,  Simpson  coun- 
ty. 

"Sot  to  be  officially  reputed." 

Application  by  J.  W.  Caudill  for  license  to 
sell  llqnor  denied,  and  he  appeals.    Affirmed. 

C.  W.  MUUkln,  for  appellant.  L.  B.  Finn, 
for  appellee. 

WHITE,  J.  The  appellant,  CandUI,  ap- 
plied for  a  merchant's  license  to  sell  spiritu- 
ous liquors  before  the  county  court  of  Simp- 
son county,  after  a  compliance  with  the  law 
as  to  notices,  etc  Upon  bearing  before  the 
county  court,  a  license  was  refused  appel- 
lant for  the  reason,  as  recited  in  the  Judg- 
ment of  the  county  court,  that  the  applicant 
admitted  In  his  testimony  that  he  had  re- 
peatedly sold  liquors  at  the  present  place  of 
business  without  a  license  from  the  state  so 
to  do.  The  court,  therefore,  was  of  opinion 
that  he  had  sot  kept  a  law-abiding  house. 
Appellant  then  appealed  to  the  circuit  court 
from  the  order  of  the  county  court  refus- 
ing him  license.  In  the  circuit  court  -there 
was  an  agreed  statement  of  facts  presented, 
and  upon  which  the  trial  of  the  application 
was  had.  This  agreed  statement  is  that  the 
law  had  been  complied  with  as  to  the  notices 
and  application;  that  applicant  was  a  man 
of  good  character;  that  be  was  a  merchant 
In  good  faltb;  that  his  place  of  business  was 
orderly,  and  gentlemen  and  ladles  of  the 
neighborhood  traded  there,  and  there  was  no 
distarbance;  that  no  protest  was  filed  by 
any  person;  that  applicant  had  sold  whisky 
to  divers  persons  under  21  years,  and  to  pei^ 
sons  over  21  years,  within  the  preceding 
year,  and  had  no  state  license  to  sell,  and 
had  been  Indicted  and  convicted  on  his  plea 
of  guilty  for  these  offenses.  The  circuit 
court  thereupon  refused  to  grant  the  license^ 
and  this  appeal  Is  prosecuted. 

It  Is  argued  that  this  court  has  no  juris- 
diction of  this  appeal.    While  th^re  Is  force 
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In  the  reasoning  proented,  the  quertlon  to 
not  an  open  one.  We  have  too  often  upheld 
our  Jurisdiction  In  this  dass  of  cases  to  de- 
ny It  now.  The  matter  Is  now  so  well  set- 
tled as  to  preclude  dlseusrton.  The  latter 
part  of  section  4203,  Ky.  St.,  which  provides 
for  the  granting  of  licenses  by  the  county 
court  to  s^  liquors  by  tavetna,  merchants, 
distillers,  and  druggists,  provides,  "Nor  shall 
such  license  be  granted  to  any  person  of  bad 
character,  or  who  does  not  keep  an  orderly, 
law-abiding  house."  It  Is  under  this  provi- 
sion of  the  law  that  the  license  was  refused. 
There  Is  no  deOnltlon  of  the  term  "orderly, 
law-abiding  house,"  as  used  In  this  statute, 
given  in  the  revenue  act.  The  court  must, 
therefore,  in  the  exercise  of  his  aoond  legal 
discretion,  determine  what  Is  there  meant. 
Appellant  contends  that  It  meant  that  an  or- 
derly, law-abiding  house  Is  where  no  brawls 
or  fights  take  place;  where  the  citizen,  gen- 
tleman or  lady,  may  deal  imdlsturbed  by 
violence  or  fear  of  vloleace  or  Insult;  where 
everything  done  is  peaceable  and  orderly. 
Appellant's  contention,  in  effect,  is  that 
though  he  engaged  In  the  Illegal  sale  of  liq- 
uors, both  to  adults  and  mlnen,  lie  may 
keep  an  orderly,  law-abiding  house.  It  is 
contended  that  section  4183,  ^.  St., 
strengthens  this  position,  where  It  Is  recog- 
nized that  a  person  may  be  granted  a  license,, 
though  he  may  have  engaged  in  the  business 
without  a  license  within  the  previous  six 
months,  by  the  payment  of  a  penalty.  It 
will  be  noticed  that  the  licenses  contained  In 
that  subdivision  of  article  10  of  the  act  are 
all  granted  by  the  county  derk,  while  the 
merchant's  license,  herein  sought,  must  be 
granted  by  the  county  conrt  Section  4183 
does  not  authorize  or  permit  licenses  to  be 
granted  In  opposition  to  section  ^08.  Id 
fact,  there  seems  to  be  no  connecting'  link 
between  them  as  to  whom  the  licenses  may 
be  or  shall  not  be  granted.  By  sectlMi  4208, 
the  county  conrt  Is  givoi  a  Judldal  discretion 
as  to  whom  a  license  to  sell  liquors  may  be 
granted,  with  the  prohibition  quoted.  As  to 
the  prohibition,  there  is  a  discretion  as  to  the 
application,— whether  it  applies  to  the  appli- 
cant From  the  admitted  fact  that  appel- 
lant had  sold  without  license,  and  In  further 
violation  of  the  law  even  If  he  bad  a  license, 
we  conclude  there  was  no  abuse  of  the  legal 
discretion  confided  to  the  court  as  to  the 
proper  i>eFson  to  engage  In  this  business,  in 
refusing  appellant  license. 
The  Judgment  appealed  from  Is  affirmed. 


MANN  T.  MOORE  et  al.f 

(Court  of  Appeals  of  Kentucky.    Feb.  !& 
1902.) 

APPEAL     AND     ERROR  —  FAILURE    OF  JUOQB 
TO  ATTEST  aTENOORAPHBR'S  TRANSCRIPT. 

Uoder  Ky.  St  |  4M4,  providing  tint  a 
stenographer's  transcript  of  testimony,  "when 

>  Reported  by  Edward  W.  Hlnee,  Bsq..«(  ths  Flaak- 
tert  bar,  and  formerly  itate  reporter. 
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attested  by  the  Judee  before  whom  the  trial 
was  had,  may  be  taken,  without  being  copied, 
to  the  court  of  appeals  to  b«  used  upon  an  ap- 
peal," a  stenograpner's  transcript  not  attested 
oy  the  judge  will  be  stricken  from  the  record 
on  appeal,  though  there  was  an  order  by  the 
trial  court  reciting  that  it  was  approved  and 
signed,  made  a  part  of  the  record,  and  ordered 
to  be  transmitted  to  the  clerk  of  the  court  of 
appeals  without  copying;  but  the  appellee  may 
withdraw  such  transcript  for  the  purpose  of 
having  it  properly  attested,  if  it  can  be  done^ 
and  then  refile  It  as  a  part  of  the  record. 

Appeal  from  circuit  court,  Nelaon  county. 

"To  be  (^cially  reported." 

Action  between  T.  C.  Mann  and  T.  S. 
Moore  and  others.  From  the  judgment, 
Mann  appeals.  Motion  to  strike  stenogra- 
pber's  transcript  from  the  record  granted. 

Halstead  &  Yewell,  tor  appellant  John 
8.  Kelly,  for  appellees. 

OUFFY,  O.  J.  The  appellees  entered  a 
motion  to  strike  from  the  record  the  paper 
filed  as,  and  purporting  to  be,  a  transcript  of 
the  official  stenographer's  shorthand  report 
of  the  testimony  taken  in  court  on  the  trial 
of  this  case,  because  they  say  that  said  pre- 
tended transcript  Is  Improperly  and  without 
right  or  authority  filed  In  this  court,  and 
cannot  be  considered  on  this  appeal,  because 
same  Is  not  attested  by  the  judge  before 
Whom  the  trial  was  had,  as  required  by  sec- 
tion 4014,  Ky.  St,  and  Jiot  Identified  as  re- 
quired by  law.  The  appellant  resists  the 
motion,  and  also  asks  that  In  the  event  it 
should  be  held  that  the  paper  In  question 
cannot  be  considered  as  part  of  this  record, 
leave  be  given  him  to  withdraw  the  paper 
for  proper  signature  and  attestation.  It  ap- 
pears from  this  record  that  K.  O.  Cherry  was 
at  the  time  of  the  trial  in  the  court  below 
the  official  stenographer  of  the  Nelson  cir- 
cuit court  and  was  by  order  of  court  directed 
to  take  down  In  shorthand  notes  of  all  the 
evidence  beard  in  the  case.  He  was  also  di- 
rected to  make  a  transcript  of  said  evidence 
taken  in  the  case,  and  on  the  2Sth  of  May, 
within  the  time  prescribed  by  order  of  court 
said  stenographer  appeared  in  court  and 
tendered  therein  a  complete  bill  of  evidence; 
and  on  the  10th  of  June,  1901,  at  the  same 
term  of  court  said  transcript  was  duly  filed, 
by  order  duly  made  and  entered,  which  or- 
der reads  as  follows: 

"And  the  bill  of  evidence  made  and  tran- 
scribed by  R.  O.  Cherry,  official  stenographer 
of  this  court  heretofore  filed  by  bim,  and 
tendered  with  and  made  a  pert  of  said  bill 
of  exceptions,  and  being  examined  by  the 
court  Is  hereby  approved,  and,  being  signeo. 
Is  made  a  part  of  the  record  in  this  case,  and 
ordered  to  be  transmitted  by  the  clerk  of  this 
court  to  the  clerk  of  the  court  of  appeals,  as 
part  of  the  transcript  in  the  case  herein, 
without  copying." 


The  paper  has  the  following  Indoraements: 

"Received  of  R.  C.  Cherry,  official  ste- 
nographer, and  tendored  May  ZSth,  1901. 
Att:    Wallace  Brown,  Clerk." 

"FUed  in  court  June  10th,  1901.  Att: 
Wallace  Brown,  Clerk." 

The  following  also  appears  In  the  bill  of 
exceptions: 

"Said  witnesses  for  plaintlflT  and  defendant 
testified  severally  aa  shown  by  the  statement 
of  testimony,  wblcb  is  filed  in  this  case  aa 
part  of  the  record  herein,  being  the  tran- 
script of  evidence  taken  by  the  c^cial  ste- 
nographor  of  this  court  R.  O.  Cherry,  filed 
herein  as  a  transcript  of  the  testimony  tak- 
en In  this  case;  and  said  transcript  of  testi- 
mony contains  all  of  the  evidence  there  was 
In  the  action." 

The  bin  of  exceptions  was  duly  signed  by 
the  circuit  Judge  of  Nelson  county,  and  it 
may  be  taken  as  true  that  the  orders  hereto- 
fore copied  refer  to  the  transcript  of  evi- 
dence as  made  by  the  stenographer.  The 
transcript  is  signed  by  Gheny,  official  ste- 
nographer, but  Is  not  signed,  attested,  or  ap- 
proved by  the  circuit  judge  by  any  Indorse- 
ment made  or  signed  by  him  upon  said  tran- 
script of  evidence.  Section  4G44,  Ky.  St.. 
reads  thus:  "Any  of  said  transcripts  of  tes- 
timony made  by  said  reporter,  as  aforesaid, 
when  attested  by  the  judge  before  whom  the 
trial  was  had,  may  be  taken,  without  being 
copied,  to  the  court  of  appeals  to  be  used  up- 
on an  appeal  and  thereafter  returned  to  tlie 
court  In  which  It  was  made."  It  wlU  be  seen 
from  the  foregoing  section  that  In  order  to 
authorize  such  a  transcript  of  testimony  as 
tbe  one  under  consideration  to  be  used  as 
part  of  the  record  In  an  appeal  to  this  court 
such  copy  or  transcript  of  the  evidence  must 
be  attested  by  the  judge  who  presided  at  the 
trial;  and  we  are  not  aware  of  any  rule  of 
law  by  which  we  are  authorized  to  dispense 
with  such  attestation,  or  authorized  to  con. 
sider  any  such  transcript  of  evidence,  unless 
the  same  be  attested  as  required  by  the  sec- 
tion supra.  It  is  true  that  the  transcript  in 
question  appears  to  be  signed  by  the  official 
stenographer,  and  also  indoreed  "Filed"  by 
the  clerk;  and  a  transcript  of  the  testimony 
in  this  case  is  evidently  referred  to  by  the 
ordera  of  court  as  well  as  mentioned  In  the 
bill  of  exceptions.  Nevertheless  the  paper 
now  in  question  has  never  been  attested  by 
tbe  judge  who  presided  at  the  trial,  and,  in 
the  absence  of  such  attestation,  we  cannot 
treat  the  transcript  as  part  of  the  record  Id 
this  case.  The  motion  must  therefore  be 
sustained  to  strike  It  from  the  record,  but 
the  appellee  Is  given  leave  to  withdraw  the 
same  for  the  purpose  of  having  it  properly 
attested.  If  the  same  can  .be  done;  and.  If 
properly  attested.  It  may  be  again  filed  hi 
this  court  and  considered  aa  part  of  the  rec- 
ord In  this  case. 
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GRAYBS  COUNTY  WATER  00.  t.  LIGON 
et  al.i 

(Court  of  Appeals  of  Keutnckjr.     F«b.  21, 
1902.) 

WATEB  COUPANT  — FIBB  PBOTBOTION— FAn<- 
URB  TO  SUPPLY  WATERS-CONTRACT  WITH 
CITT— RIGHT  TO  BEa^EFIT— PRKfiUMPTION  AS 
TO  EXISTING  LAW— 8TATOTB  OF  FRAUDS- 
OBLIGATIONS  OF  ORDIMAMOB  ORANTINQ 
FRAKCHISE. 

1.  A  city  propertjr  owner  ma^  maintain  an 
action  against  a  water  company  for  the  de- 
ctruction  of  Ills  property  by  fire  by  reason  of 
its  failure  to  maintain  a  water  supply  pnrauant 
to  its  contract  witli  tlie  city. 

2.  It  must  be  presumed  that  the  parties  to  a 
contract  contracted  with  reference  to  the  law 
as  it  had  then  been  declared  by  the  higheet 
court  of  the  state. 

3.  Where  a  city,  by  ordinance,  granted  to  a 
water  company  tne  franchise  of  supplying  the 
city  and  its  inhabitants  with  water  for  a  pe- 
riod of  25  years,  the  water  company  holds  the 
franchise  so  long  as  it  enjoys  it  ander  the  or- 
dinance, and  subject  to  the  terms  on  which  it 
was  granted:  and  the  company  cannot  escape 
the  burdens  imposed,  at  least  as  to  past  trans- 
actions, upon  the  ground  that  the  contract  is 
void  onder  the  statute  of  frauds,  because  it 
signed  no  memorial  of  the  contract. 

Appeal  from  circuit  court.  Graves  county. 

"To  be  officially  reported." 

Action  by  Llgon,  Allen  &  Co.  against  the 
Graves  County  Water  Company  to  recover 
damages  for  breach  of  contract  Judgrment 
for  plaintiffs,  and  defendant  aj^als.  Af- 
firmed. 

Robertson  &  Thomas,  for  appellant  W. 
U.  Smith  and  Crossland  ft  Crossland,  for 
appellees. 

HOBSON,  J.  On  July  80,  1891,  the  city 
of  Mayfleld  made  an  ordinance  providing 
for  a  supply  of  water  and  for  electric  lights 
for  the  city,  by  which  it  granted  to  appellant 
the  franchise  of  supplying  the  city  and  its 
inhabitants  with  water  and  electric  lights 
for  a  period  of  26  years,  appellant  to  keep 
a  snffldency  of  engine  and  boiler  power,  so 
that  If  one  engine  or  pump  should  get  out  of 
fix,  there  would  be  others  which  might  be 
used  tot  pumping  water;  all  mains  to  be  of 
suitable  size,  and  to  furnish  an  abundant 
supply  of  water.  A  public  test  of  the  power 
and  capacity  of  the  waterworks  was  to  be 
given  when  completed.  At  this  test  they 
were  to  throw  from  separate  hydrants  In  the 
business  part  of  the  city  not  less  than  three 
simultaneous  streams,  with  60  feet  of  hose, 
to  the  bright  <^  80  feet  The  city  agreed  to 
rent  64  hydrants,  and  pay  therefor  $3,840 
I>er  annum,  and  for  any  additional  hydrants 
$50  each  per  annum.  These  hydrants  were 
to  be  used  only  for  extinguishing  fires,  and 
it  was  stipulated  that  they  should  furnish 
effective  streams  without  the  aid  of  portable 
eri^nes.  Appellant  undertook  to  keep  all 
these  hydrants  supplied  with  water,  and  to 
maintain  them  In  effective  working  order,  ez> 
ccpt  during  the  time  of  repairing  or  remov- 

*  Reported  by  Edward  W.  Htnes,  Esq.,  of  the  Frank- 
tort  bar,  and  formerly  state  reporter. 


ing  any  hydrant  which  had  become  Inef- 
fective by  accident  or  other  cause  than  will- 
ful negligence  of  appellant  Appellant  was 
also  to  build  a  water  tower  not  less  than 
12^  feet  In  diameter,  and  not  less  than  130 
feet  in  height  which  should  be  for  a  con- 
stant supply  of  water.  Appellant  accepted 
the  grant  and  built  the  plant  and  put  the 
works  in  operation.  After  this  the  means 
theretofore  provided  by  the  city  and  Its  in- 
habitants for  fire  protection  were  abandon- 
ed. On  June  28,  1901,  a  fire  began  In  a 
house  in  the  city,  which  spread  to  and  burn- 
ed appellees'  house  from  the  want  of  water 
in  the  hydrants,  there  not  being  sufficient 
pressure  to  throw  a  stream  of  any  size  more 
than  from  two  to  five  feet  There  was  no 
water  in  the  tower,  and  the  firemen  were 
unable  to  get  water  to  check  the  fire.  By 
reason  of  this  the  fire  spread  to  appellees' 
property  and  destroyed  it  They  then  sued 
the  appellant  alleging  these  facts.  It  de- 
murred to  the  petition.  Its  demurrer  was- 
overmled.  It  then  filed  an  answer,  which  it 
subsequently  withdrew,  and,  the  case  hav- 
ing been  submitted  to  a  Jury,  a  verdict  was 
rendered  in  favor  of  appellees  for  $12,000. 
The  court .  entered  Judgment  on  the  verdict, 
and  appellant  prosecutes  this  appeal  without 
a  bill  of  exceptions  showing  the  evidence 
beard  In  the  trial  court  It  insists  that  its 
demurrer  to  the  petition  should  have  been 
sustained  on  the  gi-ound  that  as  there  was 
no  privity  of  contract  between  It  and  the 
property  owners,  appellees  have  no  right*  of 
action  against  It  on  the  contract  made  by  it 
with  the  city;  and  that  this  contract  being 
evidenced  only  by  the  ordinance  of  the  city, 
and  not  signed  by  it  no  action  can  be  main- 
tained against  It  under  the  statute  of  frauds. 
In  Paducah  Lumber  Co.  v.  Padncah  Water 
Supply  Co.,  89  Ky.  340,  12  S.  W.  654,  IS  8. 
W.  249,  7  L.  R.  A.  77,  26  Am.  St  Rep.  536,. 
this  court  after  very  mature  consideration, 
held  that  the  pro];)erty  owner  might  maintain 
an  action  against  the  water  company  for 
the  destruction  of  his  property  by  reason  of 
Its  failure  to  maintain  a  water  sopply  pur- 
suant to  Its  contract  with  the  city.  This 
decision  la  rested  by  the  court  on  the  ground 
that  such  a  contract  is  made  by  the  city  as 
the  corporate  representative  of  Its  citizens, 
and  for  their  benefit;  and  that  they  may, 
therefore,  maintain  an  action  under  the  rule- 
allowing  one  to  maintain  an  action  on  a 
contract  made  with  a  third  person  for  his 
benefit  This  decision  was  followed  in  Dun- 
can v.  Water  Co.  (Ky.)  12  S.  W.  557,  and  in 
Duncan's  Bx'rs  v.  Water  Co.  (Ky.)  15  S.  W. 
628.  The  learned  counsel  for  appellant  earn- 
estly insists  that  tliese  cases  snould  be  over- 
ruled, as  contrary  to  the  weight  of  authority 
and  nnsonnd  in  principle.  We  are  referred 
to  a  large  number  of  cases  in  other  states 
holding  otherwise,  but  upon  a  careful  recon- 
sideration of  the  subject  we  adhere  to  the 
rule  heretofore  laid  down.  This  rule  haa> 
since  been  followed  in  a  weU-conaidowl  opln^ 


726 


66  SOUTHWBSTIQRN  KEPORTEB. 


(Ky. 


ton  In  Oorrell  t.  Supply  Co.,  124  N.  C.  328. 
82  S.  E.  720,  46  L.  R.  A.  613,  70  Am.  St 
Rep.  608.  Tlie  court,  after  referring  to  tbe 
numerical  welgbt  of  auttaorlty  against  the 
rule  announced  by  tbls  court,  -said  that  au- 
thorities are  to  be  weighed,  not  counted,  and 
that  line  should  be  adopted  which  Is  most 
consonant  with  justice  and  the  reason  of  the 
thing.  It  then  added:  "Did  the  people  of 
Gre«isboro  have  Just  cause  to  belleye  that 
by  Tlrtue  of  that  contract  they,  as  well  as 
the  corporation,  were  grua  rant  led  a  snffleient 
quantity  of  water  to  protect  their  property 
from  fire,  and  did  the  water  company  under- 
stand It  was  agreeing  for  the  valuable  con- 
siderations named  to  furnish  a  sufficient 
quantity  of  water  to  protect  jwlvate  as  well 
as  public  property  from  fire?  The  intent  Is 
to  be  drawn  from  the  instrnment  itself, 
aad  on  Its  face  there  can  be  no  doubt  it  was 
contracted  tbiat  the  water  supply  should  be 
sufficient  to  protect  private  as  well  as  public 
property.  If  so,  it  follows  that  whon.  by  a 
breach  of  that  contract,  private  property  Is 
destroyed,  the  owner  tliereof,  one  of  the  ben- 
eficiaries contemplateil  by  the  contract,  is  the 
party  In  interest,  and  be  and  he  alone  can 
maintain  an  action  for  bis  loss."  It  is  uni- 
versally held  tbat  the  city  is  not  liable  to 
the  property  owner  for  the  loss  of  his  prop- 
erty. It  is  equally  clear  that  the  city  cannot 
sue  the  water  company  and  recover  damages 
for  the  loss  of  private  property.  The  result 
is  that.  If  the  owner  cannot  himself  sue  for 
the  loss  of  his  property,  he  is  without  re- 
dress, although  his  property  has  been  destroy- 
ed by  the  breach  of  a  contract  made  for  his 
benefit  by  the  city.  We  are  not  prepared  to 
so  hold.  The  cases  al>ove  r^erred  to  were 
decided  by  this  court  in  the  year  18S9,  or 
two  years  before  the  contract  now  before  us 
was  made.  The  rule  thus  three  times  an- 
nounced by  this  court  was  recognised  as  the 
law  of  the  state  at  the  time  the  contract 
before  us  was  made,  and  we  must  presume 
that  the  parties  to  the  contract  contracted 
with  reference  to  the  law  as  It  had  then 
been  declared  by  this  court.  To  give  a  dif- 
ferent effect  now  to  the  words  which  they 
used  from  that  which  they  at  the  time  undei^ 
stood  was  the  legal  operation  of  the  cmtract 
would  be  to  make  for  them  a  contract  differ- 
ent from  that  which  they  themselves  made; 
for  when  they  used  words  which,  under  the 
law  as  It  had  then  been  declared,  created  a 
certain  obligation,  It  must  be  presumed  that 
they  Intended  to  create  this  obligation. 

The  other  objection  to  tlie  petition  may  be 
more  briefly  disposed  of.  The  franchise  was 
granted  to  appellant  by  ordinance,  and  it 
signed  no  memorial  of  the  contract.  Since 
the  contract  was  to  run  for  twenty-five  years, 
it  is  insisted  that,  as  the  contract  was  not  to 
be  performed  In  oue  year,  It  Is  within  the 
statute  of  frauds,  and  appellant  i!<  not  lia- 
ble in  this  action.  Appellant  was  granted  a 
vahiable  franchise  by  the  city.  The  grant 
was  regularly  made.    The  franchise  was  ac- 


cepted by  appellant,  and  has  been  enjoyed  by 
it  over  10  years.  Drring  this  time  it  has  re- 
ceived from  the  city  annually  the  prescrlbctl 
compensntion  for  supplying  tbe  hydrants 
with  water.  After  accepting  the  grant,  and 
while  In  poBsesskin  of  the  frauchiee  and  en- 
joying the  compensation  attached  to  it,  ap- 
pellant cannot  be  heard  to  say  that  It  is  not 
liable  In  damages  for  Its  negligent  failure  to 
fumlah  a  supjjdy  of  water.  The  city  carried 
out  its  part  of  the  contract  by  making  the 
grant  Appellant  after  acc^tlng  and  en- 
joying the  grrant,  and  while  in  possession  aiul 
Still  holding  on  to  it,  cannot  escape  the  bur- 
dens It  Imposed,  at  least  as  to  past  transac- 
tions. Roberts  v.  Tennell,  3  T.  B.  Mon.  247; 
Dant  v.  Head,  90  Ky.  255,  13  S.  "W.  1073, 
29  Am.  St  Bep.  369.  It  constructed  its 
works,  laid  its  mains  in  the  streets,  and  ex- 
ercised Its  powers  under  the  ordinance. 
Whatever  its  rights  as  to  the  future  may  be. 
It  holds  the  franchise,  so  long  as  it  enjoys 
it  under  the  ordinance,  and  subject  to  the 
terms  on  which  It  was  granted. 
Judgment  afilrnted. 


BARNETT  v.  HART,  County  Judge.! 

(Court  of  Appeals  of  Kentucky.     Feb.   18, 

1902.) 

OFFICE  AND  OFFICERS— FAILURE  OF  JOSTICE 
OF  THE  PEACE  TO  EXEXJUTB  BOND  IN  TIME 
—MANDAMUS    TO    COMPEL    ACCBPTAMCB    OP 

BOND. 

Tluder  Ky.  St.  g  3755,  providing  that,  "if 
the  ofScial  bond  is  not  given,  and  the  oath  of 
office  taken,  on  or  before  the  day  on  which  the 
term  of  office  to  whidi  a  person  has  been  elect- 
ed begins,"  the  olDce  shall  be  considered  va- 
cant, mandamns  does  not  lie  to  compel  the 
county  jndge  to  accept  the  bond  of  a  justice  of 
tbe  peace,  not  tendered  until  after  the  first 
Monday  in  January  succeeding  bis  election,  that 
being  the  day  when  his  term  of  office  began. 

Appeal  from  circuit  court  Henderson 
county. 

"To  be  officially  reported." 

Action  by  W.  A.  Barnett  against  J.  R. 
Hart  county,  judge,  for  a  mandamus.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Affirmed. 

Yeaman  &  Xeaman,  for  appellant  J.  H. 
Hart,  pro  se. 

OITFFY,  C.  J.  It  Is  robstantlaUy  alleged 
In  the  petition:  Tbat  the  defendant  now 
appellee,  was  the  duly  elected  and  acting 
presiding  Judge  of  the  Henderson  county 
court  That  at  the  gooeral  election  in  No- 
Tember,  1901,  tbe  plaintiff  (now  appellant). 
Barnett  was  duly  elected  to  tbe  office  of 
magistrate  of  the  Third  magisterial  district 
of  said  county,  and  was  duly  commissioned 
by  the  governor  of  tbe  state  (said  commis- 
sion was  filed  therewith).  That  on  Tuesday, 
the  7th  day  of  January,  1902,  he  tendefed  to 
the  defendant  Hart  as  said  oounty  judge, 

^ItopoHcd  by  Edward  W.  Hlnea,  Ea(|.,ot  the  Frank- 
tort  bar,  aod  tarmerly  atata  reporMr. 
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tn  opm  court,'  bis  commission  as  such  mag- 
istrate, and  offered  to  take  the  oath  required 
by  law,  and  requested  said  oath  to  be  ad- 
ministered to  him,  and  tendered  to  the  said 
county  judge  his  bond  as  such  magistrate,  as 
required  by  law,  in  due  form,  with  W.  T. 
Benton  as  surety.  Tbat  said  bond  was  suffi- 
cient and  ample,  and  In  all  respects  con- 
formed with  the  requirements  of  said  stat- 
ute In  such  case  made  and  provided.  Tbat 
on  Monday,  the  6th  of  January,  1002,  being 
the  first  Monday  in  Jannary,  he  was  sick  In 
bed,  and  unable  to  leave  his  bed,  which  fact 
be^  on  the  7tb  of  January,  made  known  to 
the  defendant  Nevertheless  said  defendant 
failed  and  refused,  and  has  since  failed  and 
refused,  and  now  fails  and  refuses,  to  rec- 
ognize the  plaintiff's  said  commission,  or  to 
accept  said  bond,  or  to  administer  said  oath, 
or  permit  said  plaintiff  to  qnalify  as  sucli 
magistrate.  Wherefore  the  plaintiff  prays 
for  Judgment  of  this  court  requiring  the  de- 
fendant to  recognize  said  commission,  to  ac- 
cept said  bond,  to  administer  the  oath  of 
office  to  the  plaintiff  and  permit  him  to  qual- 
ify as  such  magistrate,  for  his  costs,  and 
proper  relief.  The  commission  referred  to 
is  dated  the  18th  day  of  November,  1901. 
The  appellee  cmtered  his  appearance  to  the 
action,  and  filed  a  demurrer  to  said  petition, 
which  demurrer  was  sustained  by  the  court, 
and,  plaintiff  declining  to  amend,  the  peti- 
tion was  dismissed  absolutely,  and  Judgment 
for  costs  rendered  In  favor  of  the  defendant; 
to  all  of  which  the  plaintiff  excepted,  ob- 
jected, and  prayed  an  appeal  to  the  court  of 
appeals,  which  was  granted.  The  chief 
gronnds  of  the  demurrer  are  because  said  pe- 
tition shows  that  plaintiff  did  not  execute  bis 
official  bond  and  take  the  oath  of  office  on 
or  before  the  first  Monday  in  January,  1902, 
the  date  on  which  the  term  of  office  of  said 
magistrate  began. 

The  question  tat  decision  Is  wbetiier  or 
not  It  was  the  duty  of  the  county  Judge  to 
permit  the  appellant  to  execute  bond  and 
take  the  oath  of  office  at  the  time  that  he 
(plaintiff)  applied  to  the  county  Judge  so  to 
do.  It  is  provided  by  section  99  of  the  pres- 
ent constitntlon  that  a  justice  of  the  peace 
shall  be  dected  In  each  Justice's  district, 
who  shall  enter  upon  the  discharge  of  the 
duties  of  bis  office  on  the  first  Monday  of 
Jannary  next  after  his  election.  Section 
1084,  Ky.  St,  provides  that  each  Justice  shall 
be  a  conservator  of  the  peace,  and  before  he 
enters  upon  the  dlscluunge  of  the  duties  of 
bis  office  shall  take  an  oath  to  faithfully 
discharge  the  duties  thereof,  and  shall  exe- 
cute a  bond,  with  sureties,  to  be  approved 
by  the  county  Judge,  to  the  effect  that  he  will 
faltbfnny  discharge  all  the  duties  of  his 
office.  "The  bond  shall  be  filed  and  recorded 
in  the  county  clerk's  office,  and  an  entry 
made  upon  the  order  book  of  the  county 
court  showing  tbat  the  bond  was  executed 
and  approved,  and  giving  the  names  of  the 
sureties  therein.    Section  3756,  Ky.  St,  reads 


thus:  "If  the  official  bond  is  not  given,  and 
the  oath  of  office  taken,  on  or  before  the  day 
on  which  the  term  of  office  to  which  a  person 
has  been  elected  begins,  or  In  cases  of  per- 
sons appointed  to  office  within  thirty  days 
after  such  person  has  received  notice  of  his 
appointment  the  office  shall  be  considered 
vacant  and  he  shall  not  be  re-eligible  there- 
to for  two  years."  It  Is  the  contention  of 
appellant  that  the  court  had  no  right  under 
the  facts  of  this  case,  to  determine  that  the 
appellant  was  not  entitled  to  the  oBlce,  and 
that  the  legislature  did  not  Intend  that  so 
harsh  a  construction  should  be  put  upon  the 
statute,  and  we  are  referred  to  Patterson  v. 
Miller,  2  Mete.  496,  and  Schuff  v.  Pflanz,  99 
Ky.  97,  85  S.  W.  182,  In  support  of  his  con- 
tention. The  first-named  case  seems  only  to 
have  held  that  the  cormty  court  had  no  pow- 
er to  inquire  into  the  eligibility  of  a  person 
holding  a  certificate  of  election  and  applying 
to  be  qualified.  We  fail,  however,  to  see 
that  the  case  supra  at  all  affects  the  ques- 
tion Involved  In  the  case  at  bar,  nor  do  we 
think  that  the  later  case  In  99  Ky.,  85  S. 
W.,  is  In  conflict  with  the  decision  of  the 
circuit  court  In  this  case.  In  the  case  supra 
Pflans  had  executed  for  the  year  1895  the 
several  bonds  required  by  law,  but  he  had 
not  executed  an  additional  bond,  as  the  law 
required.  In  the  county  court,  at  the  time 
required  by  law.  It  Is  true  that  the  statute 
(section  4130)  provides  that  the  sheriff  shall, 
on  or  before  the  first  Monday  In  January 
next  succeeding  bis  election,  and  on  or  be- 
fore the  said  day  annually  thereafter,  enter 
Into  bond,  with  surety,  for  the  faithful  per- 
formance of  his  duty.  Section  4131  provides 
that  on  failure  of  the  sheriff  to  give  bond 
and  qualify  as  hereinbefore  provided  he  shall 
forfeit  Ills  office,  and  the  county  court  may 
appoint  a  sheriff  to  fill  the  vacancy  nntli  a 
sheriff  Is  elected,  or  It  may  appoint  a  col- 
lector for  the  county  of  all  moneys  due  the 
said  county,  etc.  The  court  In  substance, 
held  that  inasmuch  as  Pflanz  had  qualified 
under  his  election  by  executing  all  the  bonds 
required  to  be  executed  prior  to  1896,  the 
county  court  had  a  right  to  permit  him  to 
execute  the  additional  bond  after  the  fiMt 
Monday  In  January,  1896.  It  will  thus  be 
seen  that  a  very  different  question  was  under 
consideration  in  the  case  supra  from  that  In- 
volved in  the  ease  at  bar.  It  was  held  In 
Bartly  v.  Fraine,  4  Bush,  376,  that  the  coun- 
ty court  had  the  constitutional  power  to  re- 
move the  sheriff  from  office  for  failing  to 
give  new  bonds,  but  the  question  of  removal 
from  office  is  not  necessarily  the  question  In- 
volved on  this  appeal.  The  suit  brought  by 
appellant  Is  essentially  a  suit  to  obtain  a 
mandamus  against  the  county  judge  to  com- 
pel him  to  permit  plaintiff  to  execute  the 
bond  required  by  law.  The  case  of  Lowe  v. 
Phelps,  14  Bush,  642,  was  an  action  to  com- 
pel the  county  Judge  to  permit  the  sheriff 
to  execute  his  bond  after  the  date  which  he- 
was  by  law  required  to  execute  It    This 
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court  in  discussing  the  question,  said.  In 
substance,  that,  if  the  sheriff  failed  to  give 
bond  on  or  before  the  first  Monday  In  Jan- 
uary next  succeeding  his  election,  as  pre- 
scribed by  the  statute,  there  Is  no  law  mak- 
ing it  the  duty  of  the  county  Judge  to  ac- 
cept bis  bond  after  that  date,  and  therefore 
a  mandamus  would  not  lie  against  the  coun- 
ty judge  to  compel  blm  to  accept  a  bond 
tendered  after  that  day.  In  Com.  y.  Tar-, 
brough,  84  Ky.  496,  2  S.  W.  68,  it  was  held 
that  a  sheriff's  bond  executed  after  the  first 
Monday  in  January  was  void  at  least  as  to 
the  sureties  therein.  It  will  thus  be  se^i 
that  the  county  judge  In  this  case  had  no 
power  to  administer  the  oath,  or  accept  the 
bond  tendered  or  offered  by  the  appellant, 
and  it  would  seem  from  the  opinion  herein- 
before referred  to  in  81  Ky.,  2  S.  W.,  that, 
if  the  defendant  had  accepted  the  bond,  the 
same  would  have  been  void,  and  of  mo  ef- 
fect We  have  nothing  to  do  with  the  harsh- 
ness of  the  law,  if,  indeed,  it  was  harsh, 
which  cannot  be  fairly  said,  as  we  thlnlc,  for 
the  appellant  had  from  the  time  be  received 
his  commission  until  and  during  the  first 
Monday  in  January  to  comply  with  the  stat- 
ute, and,  there  being  no  provision  authoriz- 
ing the  county  judge  to  take  the  Irand  at  a 
later  date,  it  seems  to  us  that  the  judgp  could 
not  lawfully  or  properly  accept  or  approve 
the  bond  after  the  first  Monday  in  January. 
Judgment  afitoned. 


^«NTDOKT  UNION  CO.  e«  aL  t.  CORNHrTT 

et  al.i 

(Conrt  of  Appeals  of  Kentucky.     Feb.  11, 

1002.) 

VOID  LAND  PATBNT— DI8CLAIMBR  OF  TITLB 
TO  LAND-^UDOHBNT  OFERATINO  BT  WAT 
OF  BSTOPPBIi  A3  AGAINST  STRANGERS  TO 
ACTION-BXTBNT  OF  P0SSES3I0N-EPPECT  OF 
CREATING  NEW  COUNTY. 

1.  Patents  embracing  land  not  vacant  were 
void. 

2.  In  an  action  by  the  grantee  In  a  deed 
aeainst  the  grantor  to  quiet  title  to  land  claim- 
ed by  plaintiff  as  embraced  iu  the  deed,  in 
which  defendant  denied  that  he  claimed  the 
land,  and  admitted  that  he  had  conveyed  it  to 
plaintiff,  a  judgment  qnieting  plaintifTa  title 
creates  an  estoppel  running  with  the  land,  op- 
erating to  vest  in  plaintiff  all  of  defendant  s 
title,  without  regard  to  the  couBtructlon  of  tlie 
deed,  even  as  against  peTsoua  not  parties  to 
that  action,  unless  they  claim  under  a  deed 
executed  by  defendant  prior  to  the  institution 
of  the  action. 

3.  A  patentee  who  actually  settled  on  the 
land  embraced  in  his  patent  was  in  possession 
to  the  extent  of  his  boundary,  and  the  subse- 
quent creation  of  a  new  county  including  a 
l>ai-t  of  the  land  did  not  interrupt  this  posses- 
sion. 

Appeal  from  circuit  court  Perry  county. 

"To  be  officially  reported." 

Action  by  the  Kentucky  Union  Company 
and  others  against  Arch  Comett  and  others 
for   an   injunction.    Judgment   for  defend- 

>  Reported  by  Edward  W.  Hines.  Eeq.,  ot  the  Frank- 
tort  bar,  and  formerly  state  reporter. 


ants,  and  the  Kentucky  Union  Company  and 
C.   J.   Little  appeal.    Reversed. 

W.  B.  Dixon,  Marcum  ft  PoUard,  and  Jas. 
H.  Hazelrigg,  for  appellants.  J.  J.  O.  Bach, 
for  appellees. 

HOBSON,  J.  On  February  5,  1848,  a  pat- 
ent was  Issued  by  the  state  to  Isbam  Stam- 
per for  a  tract  of  land  containing  12,000  acres 
by  survey,  i>earlng  date  July  24,  1846,  lying 
In  Perry  county.  Stamps  setiUed  on  his 
patent  and  while  he  was  so  living  on  It  the 
county  of  Letcher  was  formed,  which  em- 
braced a  part  of  his  patent  boundary.  After 
this,  on  May  3,  18S2,  Stamper,  while  ao  hold- 
ing the  land,  gave  an  option  for  "ail  that  por- 
tion of  the  12,000.00  described  in  the  pat;put 
front  the  commonwealth  of  Kentucky  to 
Isham  or  Isam  Stamper  issued  on  the  Oili 
day  of  February,  1848,  and  recorded  in  Book 
22,  page  185,  of  the  records  of  the  Kentucky 
land  office,  as  lies  In  the  county  of  Perry, 
supposed  to  contain  10,000  acres;  that  por- 
tion of  the  12,000  lying  In  Letcher,  supposed 
to  be  2,000,  being  reserved."  Pursuant  to 
this  option.  Stamper,  on  June  1,  1882,  con- 
veyed by  deed  to  Thomas  G.  Stewart  ap- 
IKllant's  vendor,  "all  that  part  of  the  lahaip 
Stamper  12,000-acre  patent  lying  in  t)>e  coun- 
ty of  Perry  and  state  of  Kentucky,  descrllv 
ed  as  follows."  Here  follows  a  boundary  by 
courses  and  distances,  and  then  these  words: 
"The  patent  referred  to  having  beax  issued 
February  S,  1848,  and 'recorded  on  page  ISo 
of  Book  number  22,  in  the  (^ce  of  the  reg- 
ister of  the  land  ofiice  at  Frankfort  Ken- 
tucky,—together  with  the  appurtenances  to 
the  same  belonging."  Before  the  deed  was 
made,  they  had  the  land  surveyed  by  a  local 
surveyor  for  the  4)urpose  of  ascertaining  deH- 
nltely  the  quantity  of  land  embraced  by  the 
patent  which  lay  In  Perry  county,  and  the 
boundary  given  in  the  deed  is  the  survey  thns 
made.  Neither  Stamps  nor  Stewart  was 
present  at  the  survey.  They  relied  on  the 
surveyor's  assurance  that  It  was  correct  It 
turned  out  that  he  began  his  survey  four 
miles  from  the  beginning  point  ot  the  pat- 
ent thus  leaving  out  a  large  part  of  the 
patent  land,  and  Including  In  the  survey  a 
large  body  of  land  that  was  not  Included  in 
the  patent  It  Is  insisted  for  appellant  tliat 
the  false  part  of  the  'description  in  the  deed 
may  be  rejected,  and  that  the  deed,  on  its 
face.  Is  sufficient  to  cover  that  part  of  the 
patent  which  lies  in  Perry  county,  on  the 
ground,  as  claimed,  that  if  we  take  the 
boundary  given  in  the  deed  In  connecfion 
with  the  patent  and  the  other  recitals  of 
the  deed,  the  deed  must  be  construed  to  em- 
brace this.  land.  It  is  insisted  for  appellees 
that  the  deed  only  conveys  a  designated 
boundary,  and  that  appellant  had  no  title 
to  any  land  outside  of  this  boundary,  tlie 
actual  location  of  which  Is  clearly  shown 
by  the  proof.  The  contest  In  this  case  Is  as 
to  the  title  to  that  part  of  the  Stamper  pat- 
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ent  lying  in  Perry  county  vfblcb  was  not  In- 
cluded In. tills  survey.  Appellees  claim  the 
land  xmies  patents  issuing  from  tbe  land 
ofBce  after  Stamper's  patent  was  issued. 
These  patents  were  void,  as  the  land  was 
not  then  vacant.  There  is  no  dispute  that 
the  land  in  contest  is  embraced  in  the  Stamp- 
er patent,  and  no  dispute  as  to  Stamper's  ti- 
tle to  it  The  only  question  is  whether  ap- 
pellant has  been  Invested  with.  Stamper's  ti- 
tle! We  do  not  find  it  necessary  to  decide 
upon  the  proper  construction  of  the  deed 
from  Stamper  to  Stewart  above  referred  to. 
After  the  appellant  had  obtained  a  deed 
from  Stewart  for  the  land,  it  filed  a  petition 
in  eq(Uity,  on  October  5,  1806,  in  the  Ferry 
circuit  court,  in  which  It  set  up  that  it  own- 
ed and  was  in  actual  possession  of  all  the 
Stamper  patent  lying  within  Perry  coimty; 
that  Stamper  was  and  liad  been  asserting  a 
claim  to  the  land,  giving  it  out  in  words  and 
speeches  that  appellant  did  not  own  the  land; 
that  he  had  thus  cast  a  cloud  upon  plain- 
tifTs  title,  impairing  its  full,  free,  and  quiet 
enjoyment  of  the  land,  and  the  salable  value 
thereof.  Judgment  was  prayed  forever  qui- 
eting its  title,  perpetually  enjoining  Stamper 
from  claiming  any  part  of  the  land,  and  or- 
dering him  to  release  his  claim  to  the  plain- 
tiff. To  this  petition  Stamper 'filed  an  an- 
swer denying  that  he  had  set  up  any  claim 
to  the  land,  or  done  any  of  the  acts  alleged 
in  the  petition.  Then,  after  setting  out  the 
Issuance  of  the  patent,  and  averring  that  It 
was  the  same  referred  to  ia  the  petition,  he 
aUeged  "that  on  the  7th  day  of  June,  1882,  he, 
by  deed  i«operly  executed,  signed,  and  deliv- 
ered to  one  Thomas  O.  Stewart,  conveyed  to 
said  Stewart  all  his  rights,  title,  and  interest 
In  and  to  all  that  part  of  said  12,000  acres 
survey  then  lying  in  the  county  of  Perry  and 
state  of  Kentuclcy.  And  he  now  says  that 
since  said  7th  day  of  June,  1882,  he  has  not 
asserted  any  claim  or  title  to,  nor  does  he 
now  assert  any  claim  or  title  to,  said  land 
embraced  In  the  said  12,000-acre  patent,  ly- 
ing In  Perry  county,  Kentucky,  or  any  part 
there<^.  Wherefore,  the  premises  considered, 
defendant  prays  to  be  hence  dismissed,"  etc. 
On  this  answer  the  court  on  December  20, 
1807,  entered  a  Judgment  as  prayed  in  the 
petition,  forever  barring  Stamper  from  claim- 
ing title  to  the-  land.  This  Judgment  is  in 
full  force,  and  it  is  conceded  iq  bind  Stamp- 
er: but  it  is  said  that  a  Judgment  binds  only 
parties  and  privies,  and  that  it  does  not  bind 
appellees,  who  were  not  parties  to  the  ac- 
tion. The  rule  that  a  Judgment  binds  <»ly 
parties  and  privies  is,  of  com'se,  conceded; 
but  the  "question  is,  does  it  apply  to  the  facts 
of  this  case?  Appellees  do  not  claim  under 
Stamper.  If  they  had  deeds  from  Stamper, 
made  before  the  institution  of  the  suit  in 
question,  then  the  principle  invoiced  would 
apply.  But  there  is  no  question  here  but 
that  Stamper  was  invested  with  the  title  to 
the  land  by  the  patent  from  the  common- 
wealth.   That  title  either  remains  in  him. 


or  has  passed  fram  him  to  appellant  by  vir- 
tue of  the  deeds  above  referred  to,  and  the 
Judgment  in  the  action  to  quiet  title.  What 
was  the  effect  of  the  deed  Stamper  had  made, 
was  a  question  proper  to  be  determined  in 
that  case.  When  he  declined  to  make  that 
question,  the  Judgment  operated  not  only 
upon  him  personally,  but  upon  the  title,  and 
vested  in  appellant  all  the  title  to  the  land 
that  Stamper  had.  It  was  equivalent  to  a 
Judgment  by  confession  that  Stamper  had 
conveyed  all  the  land  to  Stewart,  and  was 
of  the  same  dignity  as  an  amended  deed 
made  by  Stamper  as  of  that  date,  either  per- 
sonally or  by  order  of  court  Thus,  in  Pres- 
cott  V.  Hutchinson,  13  Mass.  440,  the  court 
said:  "At  common  law  such  a  disclaimer 
was  never  considered  as  a  bar  to  the  action. 
So  far  from  showing  that  the  demandant  had 
no  right  to  the  demanded  premises,  it  was 
an  acknowledgment  of  his  title.  It  operated 
in  some  respects  as  a  release  by  the  tenant. 
If  two  tenants  were  Jointly  sued,  a  disclaimer 
by  one  of  them  generally  vested  the  whole  in 
the  other  co-tenant.  So,  if  only  one  was  sued, 
and  disclaimed,  whatever  estate  he  had  was. 
In  effect  passed  to  and  vested  in  the  de- 
mandant. He  might  immediately  enter,  and 
would  become  seised  according  to  the  title  set 
forth  in  his  writ  and  the  tenant  would  be 
afterwards  estopped  from  disputing  that  title. 
A  disclaimer.  Instead  of  being  a  plea  to  the 
actl(Hi,  resembles  so  far  a  release  or  convey- 
ance of  the  land  that  in  general  no  person 
could  disclaim  who  was  Incapable  of  convey- 
ing the  laud."  That  the  tide  to  the  land  may 
be  vested  by  estoppel,  and  that  this  estoppel 
nms  with  the  land,  has  been  recognized  by 
this  court  In  Perkins  v.  Coleman,  80  Ky. 
611,  14  S.  W.  640,  this  court  said:  "It  is  true 
that  where  the  estoppel  merely  affects  the 
conscience  of  the  parties,  and  not  the  title. 
It  does  not  operate  on  strangers  to  the  trans- 
action; but  when  it  works  an  interest  in 
the  land  conveyed,  It  runs  with  it,  and  Is  a 
title."  See,  also,  to  the  same  effect  Blge- 
low.  Estop,  p.  290;  11  Am.  &  Eng.  Enc. 
Law,  891;  Dodge  v.  Richardson,  70  Tex. 
200,  8  S.  W.  80;  2  Herm.  Estop.  {  672.  The 
Judgment  in  the  disclaimer  suit  therefore 
created  an  estoppel  runntng  with  the  land, 
operating  to  vest  in  appellant  all  the  title 
of  Stamper  to  the  land  in  controversy;  and 
whatever  may  have  been  the  proper  con- 
struction of  the  deed  made  by  him,  without 
that  Judgment  it  must  now  be  held  to  pass 
to  appellant  by  way  of  estoppel,  the  eutiie 
title  of  Stamper  to  the  land.  Stamper,  hav- 
ing taken  possession  and  actually  settled  on 
his  patent  was  in  possession  to  the  ezt^it 
of  his  boundary.  The  subsequent  creation 
of  the  county  of  Letcher  did  not  interrupt 
this  possession.  Simon  v.  Gouge,  12  B.  Mou. 
166. 

The  evidence  is  insufficient  to  show  an  ad- 
verse possession  of  any  of  the  land  by  appel- 
lees, or  those  under  whom  they  claim,  for 
the  statutory   period.    Appellants  are  entl- 
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tied  to  Judgment  for  the  relief  sought,  and, 
on  the  return  of  the  case,  the  amount  or 
value  of  the  timber  cut  will  be  fixed  by  tbe 
trial  court.  It  seems  to  us  the  reasonable 
construction  of  tbe  record  is  that  the  trees 
In  controversy  were  not  cut  from  any  of  the 
exclusions  within  the  Stamper  patent.  That 
patent  makes  no  exclusions,  but  some  ex- 
clusions are  made  in  the  boundary  covered 
by  tbe  judgment  in  tbe  disclaimer  snlt  Ap- 
Itellants  will  also  be  granted  a  permanent 
injunction  as  prayed  In  tbe  petition. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  as  liereln  Indicated. 


SOUTHDRN  CONTIIAOT  CO.'S  ASSIONBB 
T.  NBWHOUSH  et  al;i 

(Court  of  Appeals  of  Kentaclcy.     Fab.  20, 
1902.) 

LIMITATION  OF  ACTIONS— TOLLINO  STATDTB— 
SUFFICIBNCY   OF  PBTITION  AND  SUMMONS- 
DEATH  OF  DEBTOR— ABSBNCE  FROM  STATE- 
DEBT  OF  TESTATOR— DEVISEE'S  LIABILITY. 
1.  In  an  action  by  the  assiniea  of  an  insol- 
^■ent  corporation  against  stocltholderB  to  recov- 
er a  dividend  paid  undw  mistalte,  in  which  "A^ 
Exec.  R.,"  was  named  in  the  caption  as  one  of 
the  defendants,  and  in  the  body  of  the  petitiMl 
R.    was   named   as   a   stoclcholder   having   20 
shares  of  stock  at  the  time  the  dividend  was 
declared   and   paid,   tbe  filing  of  the  petition 
and  issuing  of  summons  thereon  against  "A., 
Kxc.  R.,"  were  sufficient  to  stop  the  runuinK 
of  the  Btatnte  of  limitations  in  favor  of  the 
estate  of  U.,  though  the  petition  was  not  suf- 
ficient to  authorise  a  judgment  against  the  es- 
tate. 

•AKv.  St  f  2828,  part  of  article  4  c  80, 
providing  that,  if  any  person  against  whom 
any  action  mentioned  in  the  third  article  of 
that  chapter  may  be  brought  dies  before  the 
expiration  of  the  time  limited  for  the  com- 
mencement thereof,  it  may  be  commenced 
against  his  personal  representative,  devisee, 
heir,  or  all,  after  the  expiration  of  that  time, 
and  within  one  year  after  the  qualification  of 
bis  personal  representative,  was  desiraed  to 
provide  against  the  contingency  of  one  s  claim 
being  barred  when  for  some  part  of  the  statu- 
tory period  there  was  no  person  in  existence 
whom  he  had  the  legal  right  to  sue;  and  there- 
fore where  a  debtor  against  whom  a  cause  of 
action  named  in  article  3  had  accrued  died  be- 
fore the  expiration  of  the  statntory  period  of 
five  years,  and  no  administrator  was  appointed 
for  one  month  after  his  death,  and  no  action 
conld,  nnder  the  statute,  l>e  brought  against 
the  administrator  for  six  months  after  his  ap- 
pointment, the  period  of  limitation  was  extend- 
ed seven  montlis  beyond  the  five  years. 

3.  Under  the  express  provisions  of  Ky.  St.  i 
2S32,  where  a  debtor  against  whom  any  cause 
of  action  mentioned  in  chapter  80,  art.  8,  has 
accrued,  ot)6truct8  the  bringing  of  an  action 
by  absenting  himself  from  the  state,  the  pe- 
riod of  his  absence  is  not  to  be  computed  as  a 
part  of  the  period  of  limitation. 

4.  To  an  action  by  the  assignee  of  an  insol- 
vent corporation  against  a  stockholder  to  re- 
cover money  prematurely  distributed  by  the 
corporation  as  dividends,  the  l>ar  of  five  years, 
as  provided  by  Ky.  St.  c.  80,  art.  3,  applies; 
and  therefore,  as  an  action  against  a  devisee  of 
the  stockholder  to  subject  the  estate  devised  to 
the  payment  of  such  liability  must  be  brought 
on  the  ori^^nal  liability,  tbe  action  is  one  nam- 
ed in  article  3,   and  the  provision  of  section 

*  Reported  br  Edward  W.  Htnes.Esq.,  ot  tb*  Frank- 
tort  bar,  and  tormerly  state  reporter. 


2532  that  the  period  of  the  defendant's  absence 
from  the  state  shall  not  be  computed  as  a  part 
of  the  period  of  limitation  applies. 

6.  Ky.  St.  <  2630,  providing  that  "no  action 
upon  a  cause  of  action  which  accrued  against  a 
deceased  person  in  his  life-time  shall,  when  his 
estate  has  been  distributed,  I>e  brought  against 
his  heirs  or  devisees,  jointly  with  his  personal 
representative,  after  the  expiration   of  seven 

fears  from  his  death,"  apidies  only  where  there 
aa  been  a  distribution  and  division  of  the  ee- 
tate  by  virtue  of  a  settlement  had  with  the  per- 
sonal representative  under  the  anspicea  of  some 
conrt  having  jurisdiction  thereof. 

Appeal  from  circuit  court,  Jeffersom  coun- 
ty, law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  W.  T.  Grant,  assignee  of  the 
Southern  Ck>ntract  ComiMUiy,  against  Alice  S. 
Newbouse  and  others,  to  recover  money  paid 
under  mistake.  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

Geo.  Weisslnger  Smith  and  Hairy  L. 
Sttme,  for  appellant  Falrleigh,  Straus  & 
Eagles,  for  appellees. 

O'RBAR,  J.  The  Sonthem  OiMitnict  Com- 
pany, a  corporation,  declared  a  dividend  oa 
May  1,  1880,  on  its  capital  stock,  payable 
In  mortgage  bonds  of  the  LoulsriUe  Sontli- 
em  Railroad  Company,  which  bonds  were 
then  owned  by  the  contract  company.  This 
dividend  was  paid  by  the  contract  company 
to  its  stockholders.  Afterwards  certain  debts 
developed  against  the  contract  company, 
which  had  their  origin  anterior  to  the  date 
of  the  declaration  of  the  dividend;  and  the 
contract  company,  being  unable  to  pay  them, 
made  a  general  assignment  for  the  ben^t  of 
Its  creditors  In  October,  1898,  to  W.  T.  Grant, 
assignee.  On  the  6th  of  October,  1893,  W. 
T.  Grant  assignee,  filed  a  petition  In  the  Jef- 
ferson circuit  court  against  the  Southern  Con- 
tract Company  and  nnn>erons  other  parties, 
stockholders  of  the  contract  company,  seek- 
ing to  recover  from  the  stockholderB  M<ver- 
ally  the  amount  of  the  dividend  paid  to  them, 
respectlTely,  on  the  ground  that  the  declara- 
tion of  tbe  dividend  was  unauthorized,  be- 
cause, as  alleged,  at  the  time  It  was  made 
the  contract  company  was  insolvent  and  tbe 
dividend  was  not  declared  or  paid  out  of  the 
profits,  and  that  the  contract  company  had 
not  made  any  profits.  On  October  6,  1895, 
the  plaintiff  below  (Grant  assignee)  filed  an 
amended  i>etitlon,  stating  that  at  the  time 
of  tbe  declaration  and  payment  of  the  divi- 
dend tbe  contract  company  believed  that  It 
had  sufficient  assets,  after  the  payment  ot 
tbe  dividend,  to  pay  all  of  Its  debts,  which 
was  a  mistake  of  fact  and  that  it  believed  it 
bad  the  right  to  declare  and  pay  the  divi- 
dend, which  was  a  mistake  of  law,  and.  fur- 
ther, that  the  stockholdera  of  tbe  contract 
company  received  the  dividend  under  the 
like  mistakes.  Issues  were  Joined,  and  tbe 
case  was  tried  In  the  circuit  court,  and 
the  petition  dismissed.  Upon  appeal  to  this 
court  the  Judgment  was  reversed.  Grant  v. 
Ross,  87  S.  W.  263.    Upon  the  return  of  the 
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case  to  the  circuit  court,  addlUoual  ques- 
tiooB  were  made,  and  on  the  final  hearing  the 
petition  was  again  dismissed,  and  an  appeal 
was  again  talcen  to  this  court,  and  the  Judg- 
ment was  again  rereraed.  Grant  t.  Contract 
Co..  47  S.  W.  1091.  The  case  was  again  re- 
turned to  the  circuit  court  In  1890,  and  noth- 
ing- was  left  to  be  done,  under  the  opinion 
of  this  court,  but  to  enter  sereral  judgments 
against  the  respective  stockfacriders  for  the 
amonnt  of  the  dividend  shown  to  have  been 
paid  to  each  of  them,  respectively.  Judg- 
naents  were  accordingly  rendered  against 
most  of  the  defendants  named  as  such  in 
the  original  petition. 

In  the  caption  of"  the  original  petition, 
among  the  numerous  names  of  defendants, 
this  is  fonnd:  "Alice  Newhouse,  Exec.  R.  A. 
Newhouse."  In  the  body  of  the  original  pe- 
tition Is  this  averment:  "The  plaintiff  says 
that,  at  the  time  the  said  dividend  was  de- 
clared and  paid,  the  following  defendants 
were  the  owners  and  holders  of  the  number 
of  shares  of  such  stock  following  their  re- 
spective names,  to  wit"  Here  follows  a 
page  and  a  half  of  names  of  stockholders, 
with  the  number  of  shares  held  by  each  set 
out  opposite  their  respective  names.  Among 
these  names  in  the  body  of  the  petition  is 
the  following:  "R.  A.  Newhouse,  20."  Up- 
on this  petition  a  summons  was  Issued 
against  all  the  defendants  named  In  the  cap- 
tion, including  "Alice  Newhouse,  Ezc.  R.  A. 
Newhonse."  The  summons  was  not  served. 
Mrs.  Newhouse  became  a  nonresident  after 
the  filing  of  the  original  petition.  The  first 
question  for  decision  Is,  was  the  filing  of  the 
action  as  above  stated  a  "commencement" 
of  an  action  against  appellee  as  executrix  of 
R.  A.  Newhouse,  so  as  to  suspend  the  run- 
ning of  the  statute  of  limitations?  Section 
2524,  Ky.  St.  is:  "An  action  shall  be  deem- 
ed to  have  been  commenced  at  the  date  ot 
the  first  summons  or  process  Issued  In  good 
faith  from  the  court  or  tribunal  having  Juris- 
diction of  the  cause  of  action."  Errors  in 
stating  or  falling  to  state  matters  material 
to  the  plalntifTs  cause,  Including  misnomer 
of  parties  plaintiff  or  defendant,  have  been 
regarded  as  not  affecting  the  fact  of  the 
commencement  of  action.  If  It  be  begun  in 
good  faith.  If  it  may  reasonably  be  learned 
from  the  petition  and  exhibits  filed  that  the 
plaintiff  has  attempted  to  set  out  a  cause  of 
action  against  the  persons  named,  or  at- 
tempted or  Intended  to  be  sued,  when  sum- 
mons has  been  issued  in  good  faith  on  that 
petition,  the  running  of  the  statute  as  to 
that  cause  is  suspended.  Otherwise  the  very 
puriKtse  and  real  efficacy  of  the  Code  (Civ. 
Code  Prac.  §  134),  permitting  and  requiring 
amendments  of  pleadings  and  proceedings 
so  as  to  do  substantial  Justice  to  the  liti- 
gants In  any  cause.  Is  nullified.  Insurance 
ro.  V.  Bland  <Ky.)  40  S.  W.  C70;  Railroad 
Co.  v.  Bowen  (Ky.)  39  S.  W.  31;  Turner  v. 
.Mitchell  (Ky.)  61  S.  W.  4G8;  Jones  v.  Scott, 
.'>   Ky.  Law  Rep.  858;    Bland  r.   Klttluger 


(Ky.)  9  S.  W.  301.  We  are  of  the  opinion 
and  hold  that  the  filing  of  the  petition  and  is- 
suing summons  thereon  against  "Alice  New- 
house.  Exec.  R.  A.  Newhouse,"  begun  this 
action  against  the  estate,  so  as  to  suspend 
tile  running  of  the  statute  of  limitations,  al- 
though the  petition  was  so  defective  In  its 
averments  setting  out  the  nature  of  the  com- 
plaint that  any  judgment  rendered  on  It 
almie  against  this  estate  would  have  been 
erroneous. 

On  June  20,  1S90,  the  .assignee  filed  in  this 
action  the  amended  petition,  setting  out  suf- 
ficiently the  cause  of  action  against  the  per- 
sonal representative  of  R.  A.  Newhouse,  as 
well  as  against  Alice  S.  Newhouse  individual- 
ly. Her  individual  liability  in  this  case  Is 
because  that  she  took  under  the  will  of  R. 
A.  Newhouse,  the  deceased  stockholder,  prop- 
erty of  greater  value  than  his  liability  to 
plaintiff,  and  that  she  had  sold  it  and  re^ 
ceived  the  pay,  which  was  In  excess  of  plain- 
tiff's claim.  She  entered  her  appearance  to 
the  action,  her  property  having  been  attach- 
ed on  the  ground  of  her  nonresldence.  This 
was  In  January,  1900.  She  pleaded  the  van- 
ons  statutes  of  limitation.  The  original 
cause  of  action  accrued  against  R.  A.  New- 
house  May  1,  1889.  He  died  in  October, 
1891.  His  personal  representative  qualified 
In  November,  1891.  By  section  2528,  Ky.  St., 
it  Is  provided  that,  if  a  person  against  whom 
any  action  mentioned  in  the  third  article  of 
that  chapter  may  be  brought  dies  before  the 
expiration  of  the  time  limited  for  the  com- 
mencement thereof,  it  may  be  commenced 
against  his  personal  representative,  devisee, 
heir,  or  all,  after  the  expiration  of  that 
time,  and  within  one  year  after  the  qualifi- 
cation of  bis  personal  representative;  or,  if 
no  personal  representative,  then  the  action 
may  be  brought  against  his  devisee  or  heir, 
or  both,  after  the  expiration  of  the  time  lim- 
ited, and  within  two  years  alter  the  debtor's 
death.  It  was  the  evident  purpose  of  the 
legislature  to  provide  against  the  contingen- 
cy of  one's  claim  becoming  barred  by  limita- 
tion when  for  some  part  of  the  statutory 
period  there  was  no  person  In  existence 
whom  he  had  the  legal  right  to  sue.  Gen- 
erally, six  months  must  intervene  between 
the  date  of  qualification  of  the  administrator 
or  executor  and  the  commencement  of  a  suit 
against  the  estate  to  recover  a  debt  owing 
by  the  decedent  So,  if  four  years  and  six 
months  had  passed  at  the  time  of  the  debt- 
or's death  since  the  right  to  sue  had  accrued, 
and  the  law  forbade  a  suit  against  his  per- 
sonal representative  during  the  first  six 
months  after  his  qualification,  It  must  bo 
manifest  that  the  creditor  would  lose  six 
months  of  the  five  years  allotted  to  him  by 
statute  if  he  were  not  relieved  by  the  sec- 
tion just  quoted.  To  guard  against  such  con- 
tingencies, that  section  was  adopted.  Wo. 
conclude  that  the  time  wltliin  which  plaintiff 
could  have  sued  appellee  on  her  Individuals 
liability,  under  the  section,  was  extended  bev 
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yond  the  usual  limit  of  five  years,  by  seven 
months;  one  month  being  allowed  during 
which  there  was  no  administrator  or  execu- 
tor, and  six  montbs  wben  suit  could  not  have 
been  filed  against  the  personal  representa- 
tive. This  would  extend  the  time  till  about 
December  1,  1894.  Mrs.  Newhonse  became 
a  nonresident  of  this  state  "some  time  be- 
tween June,  IS&i,  and  September,  1894,"  to 
use  the  language  of  the  witness.  Did  the 
devisee's  change  of  residence  and  subsequent 
continued  absence  from  tbe  state  suspend 
the  running  of  the  statute  against  her?  It 
It  did,  the  question  of  limitation  is  eliminat- 
ed. Section  2532,  Ky.  St.  reads:  "When  a 
cause  of  action  mentioned  in  the  third  article 
of  this  chapter  accrues  against  a  resident  of 
this  state,  and  be,  by  departing  therefrom  or 
by  absconding  or  concealing  himself,  or  by 
any  other  indirect  means  obstructs  the  prose- 
cution of  the  action,  tbe  time  of  the  con- 
tinuance of  such  absence  from  the  state,  or 
obstruction,  shall  not  be  computed  as  any 
part  of  the  period  within  which  tbe  action 
may  be  commenced.  But  this  saving  shall 
not  prevent  the  limitation  from  operating  In 
favor  of  any  other  person  not  so  acting, 
whether  he  Is  a  necessary  party  to  tbe  ac- 
tion or  not."  Under  this  statute,  and  similar 
ones,  it  has  been  repeatedly  held  by  this 
court  that  a  debtor's  absenting  himself  from 
tbe  state  was  such  an  "obstruction"  of  the 
statute  as  suspended  its  operation.  Ormsby 
V.  Letcher,  3  Bibb.  268;  NuneE  v.  Taylor,  91 
Ky,  461,  16  8.  W.  128;  Ridgeley  r.  Price,  16 
B.  Mon.  409;  Poston  r.  Smith's  Bx'rs,  8 
Bush,  689. 

The  next  question  la,  Is  the  liability  sued 
on  embraced  In  the  third  article  of  the  chap- 
ter of  limitations?  It  is  argued  for  am>el- 
lee  that  section  2528,  which  is  In  the  fourth 
article  of  that  chapter,  creates  the  liability 
of  the  devisee.  We  think  not,  for  by  section 
2084  it  is  stated:  "A  devisee  shall  be  liable 
for  all  debts  and  liabilities  of  the  testator 
in  the  same  maimer  as  the  heir  of  the  tes- 
tator wonld  have  been  liable  If  the  property 
devised  had  descended  to  the  heir."  Section 
2089  provides  for  subjecting  the  property 
descended  or  devised,  so  long  as  it  may  be 
In  possession  of  the  heir  or  devisee  in  specie. 
These  provisions  do  not  make  the  ancostor's 
debt  the  heir's.  They  merely  impose  on  the 
property  descended  or  devised  the  ancestor's 
liabilities.  These  liabilities  remain  the  an- 
cestor's or  testator's.  Their  character  is  not 
changed  by  the  death  of  the  obligor.  Ac- 
tions to  subject  the  estate  descended  must  be 
brought  on  the  original  liability.  Hoi^dna 
V.  Stout,  6  Bush,  375;  Craig  v.  Gamett's 
Adm'r,  9  Bush,  97;  Willis'  Adm'r  v.  Roberts' 
Adm'r,  90  Ky.  122,  13  S.  W.  250.  The  lia- 
bility of  the  heir  or  devisee,  so  called,  as 
fixed  by  statute,  is  not  the  creation  of  a  new 
debt  or  obligation,  but  the  creation  of  an  ad- 
ditional remedy  for  tbe  collection  of  an  old 
UabiUty.  It  is  not  "a  llabUity  created  by 
statute,"  In  the  language  of  section  2515, 


art.  3,  of  the  statute.  Trustees  T.  Fleming, 
10  Bush,  239.  The  very  worda  of  section 
2528  indicate  that  the  liability  is  deemed  to 
remain  that  of  the  testator  or  decedent.  For 
it  is  to  be  noted  that  It  says,  "If  any  person 
against  whom  an  action  mentioned  •  •  • 
dies  before  the  expiration  of  the  time  lim- 
ited for  the  commencement  thereof,  and  tbe 
cause  of  action  survives,"  an  action  may  be 
commenced  against  his  representatives,  real 
and  personal.  In  order,  of  course,  that  his  es- 
tate—that taken  by  his  personal  representa- 
tive and  that  devised  to  his  devisee  or  In^ 
herited  by  his  heir— may  be  subjected  to  the 
payment  of  the  ancestor  or  testator's  debt 
We  therefore  b<dd  that  the  liability  in  this 
case,  to  which  tbe  statute  applies,  is  that  of 
the  original  debtor,  B.  A.  Newhouse,  to  his 
corporation,  appellant  company,  and  that  It 
Is  an  Implied  contract  to  pay  back  to  it  tbe 
money  prematurely  distributed  by  it  in  divi- 
dends May  1,  1889;  that  the  statutory  bar 
of  five  years,  as  provided  In  article  3  of  the 
statute  of  limitations,  applies;  that  the  devi- 
see's liability  grows  out  of,  and  depends  on, 
the  original  liability  of  the  testator;  and 
that  therefore  section  2532,  above  quoted,  as 
to  obstruction  of  suit,  is  applicable.  Anoth- 
er section  of  the  statute  is  relied  on  by  ap- 
pellees, In  argument,  as  fixing  the  limitation 
in  this  case,  viz.:  "Sec.  2530.  No  action  up- 
on a  cause  which  accrued  against  a  deceased 
person  in  his  lifetime  shall,  when  his  estate 
has  been  distributed  and  divided,  be  brought 
against  his  heirs  or  devisees.  Jointly  with  his 
pergonal  representative,  after  the  expiration 
of  seven  years  from  his  death."  We  are  of 
opinion  that  this  statute  Is  applicable  only 
to  the  state  of  case  when  there  has  been  a 
distribution  and  division  of  the  estate  by 
virtue  of  a  settlement  bad  with  the  personal 
representative  under  the  auspices  of  some 
court  having  Jurisdiction  thereof.  Thereby 
creditors  will  have  been  given  some  coo- 
Btructive  notice,  at  least,  of  the  proposed  dis- 
tribution of  the  estate,  and  an  opportunity 
to  then  present  their  demands  against  the 
estate  for  settlement  This  section  reduces 
longer  periods  of  limitations  in  such  case  to 
the  maximum  of  seven  years  from  the  debt- 
or's death.  There  was  no  such  settlement 
or  "distribution"  In  this  case. 

The  circuit  court  dismissed  tbe  asirignee's 
pptition.  The  Judgment  is  reversed,  and  the 
cause  remanded,  with  dhrectlons  to  enter  a 
Judgment  in  favor  of  appelant  for  tbe  snm 
prayed  tot. 


ANDERSON  v.  PBNIOK.* 

(Court  of  An)eal8  of  Kentucky.     Feb.  21, 
1902.) 

BILLS  AND  NOTES— LIABILITT  OF  ASSIONOR— 
PLBADINO. 
The  mere  Insolvency  of  the  obligor  in  aa 
assigned  note  is  not  sufficient  to  render  the  as- 
signor liable  to  the  assignee  upon  his  implied 

'  Reported  by  Edward  W.  HInes,  Esq.,  ot  the  Frank- 
tort  bar.  and  formerly  itata  reporter. 
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contract  to  refund  the  mouer,  but  the  assignee, 
in  order  to  recover,  mnst  allege  facts  showing 
that  he  has  used  dua  diligence  to  collect  the 
note,  and  has  failed,  the  allegation  of  a  legal 
conclusion  to  that  effect  not  being  suffldent. 

Appeal  from  circuit  court.  Green  county. 

"Not  to  be  oflaclally  reported." 

Action  by  W.  W.  Anderson  against  B.  W. 
Fenlck  on  a  contract  of  assignment  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
AfiBrmed. 

J.  A.  Skaggs  and  W.  W.  Poster,  for  ap- 
peUant    B.  W.  Penlck,  for  appellee. 

BURNAM,  J.  The  appellant,  W.  W.  An- 
derson, was  adjudged  a  lunatic  November 
27,  1888,  and  the  appellee,  B.  W.  Penick,  was 
appointed  his  committee,  and  took  charge 
of  his  estate.  On  the  18th  of  November, 
1896,  a  Judgment  was  entered  by  the  Green 
circuit  court  upon  a  verdict  of  a  Jury  that 
appellant  had  been  restored  to  his  proper 
senses,  and  the  former  verdict  of  lunacy  was 
set  aside,  and  his  committee  was  directed 
to  make  a  settlement  of  his  accounts  pre- 
paratory to  an  order  to  restore  to  appellant 
the  estate  in  his  hands  as  committee.  On 
the  next  day— November  19th— Penick,  as 
committee,  made  his  report  of  settlement, 
which  was  confirmed  on  the  25th  of  Novem- 
ber, and  the  committee  was  ordered  to  turn 
over  to  Anderson  the  money,  notes,  and  evi- 
dence of  debt  In  bis  hands  as  committee. 
Among  the  notes  so  directed  to  be  turned 
over  was  one  for  ?350,  dated  July  27,  1897, 
due  six  months  after  date,  payable  to  Pen- 
ick, as  committee  for  Anderson,  and  signed 
by  Thomas  0.  Stackhouse.  This  note  recit- 
ed on  its  face  that  it  was  secured  by  a  mort- 
gage on  a  crop  of  com,  hemp,  and  Hungarian 
grass.  Pursuant  to  this  judgment,  Penick 
transferred  the  note  to  appellant  with  this 
indorsement:  "For  value  received  I  transfer 
this  note  to  W.  S.  Anderson,  as  per  order 
of  court  made  in  case  of  Commonwealth  of 
Kentucky  v.  W.  W.  Anderson,  under  inquest 
for  lunacy.  No  recourse  on  me.  Nov.,  1896. 
B  W.  Penick,  Committee  for  W.  W.  Ander- 
son." On  the  6tb  day  of  Harch,  1901,  ap- 
pellant instituted  this  suit  against  the  appel- 
lee in  the  Oreen  circuit  court,  seeking  to  re- 
cover a  judgment  against  him  for  the 
amount  of  the  note  and  interest  thereon. 
The  petition,  after  reciting  the  foregoing 
facts,  alleges  that  shortly  after  the  note  was 
transferred  to  him  by  the  defendant  It  was 
attached  In  a  suit  Instituted  against  him  by 
his  wife,  Ruth  Anderson,  for  divorce  and 
alimony,  and  was  by  a  judgment  of  the  court 
placed  in  the  hands  of  the  commissioner 
with  instructions  to  collect  It;  that  the  com- 
missioner, upon  investigation,  found  that  the 
property  embraced  In  the  mortgage  was  not 
in  existence,  and  that  the  note  was  worth- 
less, and  returned  It  to  appellant;  that  after 
it  was  turned  over  to  him  by  the  commission- 
er, be  had  made  all  proper  efforts,  legal  and 
otherwise,  and  used  all  diligence,  to  collect 


It,  and  had  failed  to  do  so;  that  Stackhouse 
had  been  adjudged  a  bankrupt  in  the  United 
States  district  court  and  discharged  from  all 
liability  thereon;  that  at  the  time  the  money 
was  loaned  Stackhouse  was  a  citizen  of  Fay- 
ette county,  and  was  then  absolutely  Insol- 
vent and  the  personal  property  given  to  se- 
cure the  payment  of  the  note  had  no  exist- 
ence; and  that  the  defendant  could,  by  the 
exercise  of  proper  diligence,  have  known  this 
fact  and  asked  judgment  The  defendant 
filed  a  general  demurrer  to  the  ];>etItion, 
which  was  sustained,  with  leave  to  plaintiff 
to  amend.  Plaintiff  elected  to  stand  by  his 
petition,  and  his  suit  was  dismissed,  and  we 
are  asked  upon  this  appeal  to  pass  upon  the 
sulBclency  of  his  petition. 

It  is  unnecessary  for  us  to  determine 
whether  the  acceptance  by  appellant  of  the 
note  on  Stackhouse,  under  the  judgment  of 
conflrmatlon,  after  his  disabilities  had  been 
removed,  operated  as  a  release  of  the  appel- 
lee from  all  liability  or  responsibility  with 
reference  thereto,  as,  In  our  opinion,  the  al- 
legations of  the  petition  are  Insufficient  The 
fact  that  Stackhouse  was  Insolvent  at  the 
time  the  money  was  loaned  to  him,  and  had 
so  continued  until  his  discharge  in  bank- 
ruptcy, did  not  of  itself  authorize  a  recovery 
against  the  appellant  upon  his  implied  ob- 
ligation as  assignor,  even  upon  demurrer. 
"The  liability  of  the  assignor  to  an  assignee 
depends  upon  the  existence  of  other  facts, 
that  must  be  alleged  and  i»'oven  In  connec- 
tion with  the  Insolvency  of  the  debtor,  be- 
fore the  assignor  can  be  held  responsible. 
The  question  of  due  diligence  arises  as  well 
as  the  question  of  Insolvency,  and  the  bur- 
den is  on  the  assignee  to  allege  and  prove 
both  before  he  is  entitled  to  recover.  The 
one  Is  a  question  of  law;  the  other  Is  a 
question  ot  fact  What  Is  due  diligence 
mnst  be  determined  by  the  court,  and,  unless 
It  appears  from  appellee's  petition  that  legal 
diligence  has  been  exercised  by  the  appellee 
to  recover  from  a  debtor,  a  demurrer  should 
be  sustained;  and.  If  no  demurrer  is  filed, 
a  judgment  by  default  will  be  denied.  When 
the  assignment  is  silent  as  to  the  obligation 
It  Imposes  on  either  the  assignor  or  the  as- 
signee, the  law  Implies  an  agreement  on  the 
part  of  the  assignor  to  become  liable  to  the 
assignee,  if,  after  due  diligence  by  suit 
against  the  obligor  on  the  instrument  assign- 
ed, he  falls  to  make  the  debt  by  reason  of 
the  obligor's  Insolvency.  The  assignee  ac- 
cepts the  note  with  the  assignment  on  that 
condition,  and  must  exercise  proper  diligence 
by  action  to  recover  money  before  the  law 
will  Imply  an  agreement  on  the  part  of  the 
assignor  to  refund  what  he  has  received. 
The  insolvency  of  the  debtor  is  not  a  breach 
of  the  implied  obligation  on  the  part  of  the 
assignor  to  refund  the  money,  unless  the  as- 
signee has  complied  with  his  Implied  under- 
taking by  prosecuting  the  debtor  without  un- 
reasonable delay,  and  obtaining  a  return  of 
■No  property.'    The  latter  rule  affords  oidl; 

'■gitized  by  V  lv_ 
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narily  an  exduslre  guide  In  determlnlns 
when  the  cause  of  action  accrues  to  the  as- 
signee as  w-ell  as  the  Insolvency  of  the  pay- 
ee." See  Francis  v.  Gant.  80  Ky.  193.  Clair 
T.  Ban-,  2  A.  K.  MaiBh.  255, 12  Am.  Dec.  391, 
and  Johnson  v.  L«w1b,  31  Ky.  182.  The  aver- 
ment of  the  petition  that  appellant  bad  made 
ail  proper  efforts,  legal  and  otherwise,  and 
used  all  diligence,  to  collect  the  note,  and  had 
failed,  ia  a  mere  statement  of  a  legal  condo- 
slon,  and  is  not  sutUcient  to  sui^ort  a  cause  of 
action.  As  the  right  of  recovery  in  this  case 
depended  on  the  diligence  exercised  in  co- 
ercing payment,  and  no  diligence  has  been 
alleged,  the  trial  court  properly  sustained  a 
demurrer  to  the  petition. 
Judgment  affirmed. 


MARSHALL  t.  BARBER  ASPHAIVT  PAV- 
ING OO.i 

(Court  of  Appeals  of  Kentucky.     Fab.  20, 
1902.) 

MUNICIPAL    CORPORATIONS-STREWT    ASSES3- 
MEa<TS— COST  OV  CURBING. 

Under  Ky.  St.  i  2836,  in  the  original  cou- 
Btruction  of  a  street  the  cost  of  curbmg  is  re- 

auired  to  be  apiKirtioned  to  the  front  feet, 
lough  then  tv'qs  do  snOtdent  space  abutting 
on  the  street  bclouKing  to  the  dty  to  permit 
the  construction  of  a  sidewalk. 

"Xot  to  be  officially  reported." 
Opinion  extended.    For  former  reports,  see 
52  S.  W.  1117,  and  60  S.  W.  182. 

DU  RELLE,  J.  The  second  paragrapb  of 
appellant's  answer,  to  wbicb  a  demurrer  was 
sustained,  presents  the  question  that  no  side- 
walk had  ever  been  constructed,  and  that 
there  iras  no  sufficient  space  abutting  on  tbe 
street  belonging  to  the  city  to  permit  tbe 
construction  of  a  sidewalk;  that  the  curbing 
Mras  therefore  a  part  of  the  street,  and 
should  be  apportioned  to  the  number  of 
square  feet  owned  by  tbe  lot  owners  in  tbe 
fourth  of  a  square  contiguous  to  the  im- 
provement, and  not  according  to  tbe  front 
feet  abutting  upon  the  improvement  The 
response  to  petition  for  rehearing  in  City  of 
Louisville  V.  Tyler  (Ky.)  G5  S.  W.  125,  is 
relied  on  in  support  of  this  contention.  In 
the  Tyler  Case  the  question  was  whether 
the  city  or  tbe  property  bolder  should  pay 
for  the  work,— whether  It  was  reconstruc- 
tion or  original  construction.  No  question 
was  there  presented,  except  Incidentally,  as 
to  the  mode  of  assessment  Tbe  curbing 
was  held  to  be  a  part  of  tbe  reconstructed 
roadway  in  that  case,  chargeable  to  tbe  city 
as  reconstruction,  and  therefore  no  appor- 
tionment was  necessary.  In  tbe  case  at  bar 
tbe  Improvement  both  roadway  and  curb- 
ing, was  original  construction,  and  charge- 
able to  tbe  property  holder.  Under  section 
2835,  Ky.  St,  the  cost  of  making  sidewalks, 
incliidlng  curbing,  is  required  to  be  appor- 


tioned to  tbe  front  feet  as  owned  by  fhe  par- 
ties, respectively.  Under  Just  sucb  a  stat- 
use,  in  Joyes  v.  Sbadbum  (Ky.)  U  S.  W. 
361,— a  case  of  original  construction,- It  was 
distinctly  held  that  the  cost  of  curbing 
should  be  apportioned  to  the  front  feet;  and 
property  in  the  quarter  square  contiguous  to 
the  improvement  but  which  did  not  abut 
thereon,  was  exempted  ftom  tbe  cost  of  the 
curbing.  The  rule  there  laid  down  has  been 
adhered  to  so  continuously  that  we  do  not 
feel  authorized  to  depart  from  it  In  a  case 
of  original  construction,  or  to  lay  down  a 
new  rule  of  apportionment  where  tlie  entire 
cost  of  tbe  work— both  roadway  and  cnrtdng 
—is  to  be  assessed  against  the  property  bold- 
er. Tbe  Tyler  Case  applies  only  to  cases  of 
reconstruction,  where  tbe  curbing  Is  con- 
structed as  a  part  of  tbe  roadway. 

The  extension  of  opinion  heretofore  filed  is 
wltbdrawtt,  and  the  Judgment  affirmed. 


HENHY  VOGT  MAOH.  00.  t.   PUfflNSTL- 

VANIA  IRON  WORKS  CO.i 

(0>urt  of  Appeals  of  Kentucky.      E\eb.  19, 

1902.) 

roDGMBNT— COURTS  OF  CONTINUOUS  SESSION 
— POWBR  OVER  JUDGMENT— SIXTY-DAY  LIM- 
IT—COMPUTATION OF  TIME— PROCESKDINO  TO 
VACATE  JUDGMENT— NEW  TRIAXr-DISCKE- 
TION. 

1.  Under  Ky.  St  i  968,  raoridhv  that  i 
court  of  coutlnuona  ■esaion  '^aU  bava  controi 
over  its  judgments  for  sixty  days  as  circuit 
courts  have  over  their  judzmenta  during  the 
term  in  which  they  are  rendered,"  tbe  daj  od 
which  the  judgment  is  rendered  most  l>e  count- 
ed as  one  of  the  sixty  days,  and  therefore, 
where  a  judgment  was  rendered  Decemlier  5tli, 
the  court,  when  a  motion  was  made  on  Feb- 
ruary Sd  to  set  aside  the  Jadgment  had  lost 
power  to  do  so,  except  under  Civ.  Code  Prac 
IS  518,  620,  regulating  proceediugs  for  that 
purpose  after  tbe  term  nas  expired. 

2.  Under  Civ.  (3ode  Prac.  fS  518.  520.  pro- 
ceedings to  vacate  or  modify  a  judgment  after 
the  term  has  expired  by  granttng  a  new  trial 
for  unavoidatile  casualty  or  misfortune  pre- 
venting the  applicant  from  appearing  or  de- 
fending should  be  by  an  independent  action. 
but  where  a  petition  for  that  purpose  was  filed 
by  defendant  in  tbe  action  In  wwch  the  jndg- 
ment  was  rendered,  and  the  appeaance  of 
plaintiff  corporation  was  entered,  its  snlistan- 
tial  rights  were  not  prejudiced  by  the  faregnlBT- 
ity. 

3.  An  application  for  a  new  trial  on  tlie 
ground  of  surprise  Is  peculiarly  addressed  to 
the  discretion  of  the  trial  court  and  that  dis- 
cretion will  not  be  disturbed  unless  palpabl; 
abused,  especially  where  tbe  new  trial  has  Iwea 
granted,  as  the  court  is  more  inclined  to  sustain 
a  Judgment  granting  than  one  refusing  a  new 
trial. 

Appeal  from  dreult  comt,  Jeffoson  coun- 
ty, common  pleas  division. 

"Not  to  be  officially  reported." 

Action  by  the  Henry  Vogt  Madilne  Com- 
pany against  the  Pennsylvania  Iron  Works 
Company  tor  IlbeL  Judgment  granting  de- 
fendant a  new  trial,  and  plaintitr  appeals. 
Affirmed. 


'  Reported  by  EMlirtrd  W.  Hlnea,  Esq.,  of  the  Frank-         *  Reported  br  Edward  W.  HInn.  Esq..  of  tbe  Frsak- 
tort  bar,  and  (omerlr  state  reporter.  I  fort  bar,  and  tonnarlr  state  Toportar. 
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Gibson,  Marshall  &  Gibson  and  Zack 
Plielps,  for  appellant  Bennett  H.  Young 
and  Fred  Forcbt,  for  appellee. 

HOBSON,  J.  On  November  6,  1887,  appd- 
lant  filed  this  suit  against  appellee  to  recor- 
«r  damages  In  the  snm  of  $20,000  for  a  Ubel- 
01I8  pabUcatlOB  alleged  to  hare  been  made  by 
appellee  concerning  appellant  On  the  same 
day  a  snmmons  was  Issued,  Trhicb  was  re- 
turned by  the  sheriff  as  executed  on  appel- 
lee by  delivering  a  copy  "to  William  R.  Wil- 
son, manager  of  said  company,  he  being  the 
cblef  o£9cer  found  in  this  county  at  this 
time."  On  December  11th  appellee  entered 
a  special  appearance,  and  moved  to  quash 
tbe  return  on  the  summons,  and  on  this  mo- 
tion the  affidavits  of  Howland  Holt  and  WU- 
llam  R.  Wilson  were  filed.  Tbe  motion  was 
overruled  on  March  19th.  On  March  26th  ap- 
pellee entered  a  special  appearance,  and  mov- 
ed to  quash  the  summons.  Tbe  court  over- 
ruled tbe  motion.  On  April  2d  appellant 
moved  tbe  court  to  enter  a  Judgment  taking 
tbe  petition  for  confessed,  no  answer  hav- 
ing been  filed.  This  motion  was  sustained 
on  April  23d,  and  the  action  was  assigned  to 
October  20th  for  a  Jury  to  be  impaneled  to 
fix  the  damages.  The  trial  was  not  had  un- 
til tbe  Sth  of  December,  when  a  verdict  was 
returned  for  $20,000,  on  which  Judgment  was 
entered.  On  February  3d  appellee  appeared 
by  counsel,  and  moved  tbe  court  to  set  aside 
tbe  verdict  and  Judgment,  and  to  allow  It 
to  enter  its  appearance  and  file  answer  to 
tbe  petition.  By  the  answer  which  It  ten- 
dered with  tbls  motion  it  denied  the  publica- 
tion of  tbe  libelous  matter  complained  of. 
and  alleged  substantially  that  it  was  pub- 
lished without  Its  knowledge  or  consent.  It 
also  filed  afSdavlts  In  support  of  tbe  motion 
to  the  effect  that  William  R.  Wilson,  on 
whom  tbe  process  had  been  served,  was  not 
Ita  agent,  and  that  be  bad  written  it  that 
be  would  attend  to  the  action,  and  protect 
ita  Interest,  and  that  for  tbls  reason  it  bad 
not  filed  answer  before.  On  April  4tb,  it 
filed  its  petition  as  an  amendment  to  tbe  mo- 
tion made  on  February  3d  to  vacate  the 
Judgment.  In  tbe  petition  it  was  alleged 
tbat  the  verdict  and  Judgment  were  obtained 
without  appellee  being  present  in  person  or 
by  authority,  and  that  tbe  petitioner  was 
l»-evented  by  misfortune  from  appearing  at 
tbe  trial;  that  it  bad  no  knowledge  that  the 
trial  was  to  be  had;  and  that  it  was  sur- 
prised and  taken  unawares  by  the  trial.  Ap- 
pellant objected  and  excepted  to  tbe  filing  of 
the  petition,  and  then  traversed  its  allega- 
tions. The  court,  on  hearing,  set  aside  the 
Judgment,  and  granted  a  new  trial  on  condi- 
tion tbat  appellee  pay  the  cost  of  the  for- 
mer trial,  and  from  tbe  Judgment  the  appeal 
before  us  is  prosecuted. 

Section  988,  Ky.  St,  regulating  courts  of 
continuous  sessions,  like  the  Jefferson  circuit 
court  provides:  "The  court  shall  have  con- 
trol over  Its  Judgments  for  sixty  days,  as 


circuit  courts  have  over  their  Judgments  dur- 
ing the  term  in  which  they  are  rendered." 
As  the  law  takes  no  notice  of  a  fraction  of 
a  day,  and  tbe  court  has  control  of  its  Judg- 
ment on  tbe  day  it  is  rendered,  and  may  set 
It  aside  or  modify  it  on  tbat  day,  the  day  on 
wblcb  tbe  Judgment  is  rendered  must  be 
counted  as  one  of  the  sbcty  days.  Tbe  Judg- 
ment In  controversy  was  rendered  on  De- 
cember Mil.  If  we  count  tbat  day,  we  have 
27  days  in  December,  31  in  January,  and  2 
in  February;  making  60  days  wbich  expired 
before  the  motion  was  entered  on  February 
8d.  Chiles  T.  Smith's  Heirs,  13  B.  Mod. 
482;  Batman  t.  Megowan,  1  Mete.  544; 
White  V.  Crutcber,  1  Bush,  472.  The  court 
had,  therefore,  lost  control  over  tbe  Judg- 
ment and  was  without  power  to  modify  it 
or  set  It  aside,  except  under  sections  51S 
and  520  of  the  Civil  Code  of  Practice,  regu- 
lating proceedings  for  this  purpose  after  tbe 
term  at  which  a  Judgment  is  rendered. 
By  section  618  the  court  in  which  a  Judg- 
ment Is  rendered  has  power,  after  tbe  term, 
to  vacate  or  modify  it  by  granting  a  new 
trial  for  unavoidable  casualty  or  misfortune 
preventing  the  party  from  appearing  or  de- 
fending. By  section  520  the  proceedings  to 
vacate  or  modify  a  Judgment  on  this  ground 
must  be  by  petition,  verified  by  affidavit  set- 
ting forth  the  Judgment  the  grounds  to  va- 
cate or  modify  it  and  the  defense  to  tbe  ac- 
tion. On  tbe  petition  tbe  proceedings  must 
be  the  same  as  those  in  tbe  action  in  which 
tbe  Judgment  was  rendered.  It  Is  insisted 
for  appellee  that  these  provisions  are  inap- 
plicable, because  the  proceedings  here  were 
not  by  an  Independent  action,  but  were  bad 
In  tbe  suit  In  which  tbe  Judgment  was  ren- 
dered. A  petition  was  filed,  to  which  appel- 
lee entered  Its  appearance  and  filed  answer. 
There  was  no  necessity,  then,  for  a  sum- 
mons to  be  issued  on  the  petition.  Hie  case 
was  tried  on  tbe  merits,  and  tbe  irregularity 
did  not  affect  the  substantial  rights  of  ap- 
pellant In  several  cases  heretofore  this 
court  has  refused  to  reverse  for  this  cause, 
although  the  proper  practice  la  to  make  the 
appllcatlcm  by  an  Independent  action,  and 
the  circuit  courts  should  regularly  so  pro- 
ceed. Joseph  V.  Hotopp,  7  Ky.  Law  Repi, 
286;  Murray  v.  Murray,  27  S.  W.  977.  On 
the  merits  of  the  case  we  have  had  grave 
doubt  but  finally  ccwdude,  in  view  of  the 
size  of  the  verdict  what  occurred  at  tbe 
trial,  and  tbe  proof  as  to  appellee  being  in 
fact  misled,  that  we  ought  not  to  reverse  the 
ruling  of  the  learned  circuit  Judge.  An  ap- 
plication for  new  trial  on  the  ground  of  sur^ 
prise  Is  peculiarly  addressed  to  the  discre- 
tion of  tbe  trial  court  and  his  decision  will 
not  be  disturbed  unless  there  is  a  palpable 
abuse  of  discretion.  Tbls  court  is  more  In- 
clined to  sustain  a  Judgment  granting  than 
one  refusing  a  new  trial.  Ivers  v.  Avecy, 
6  Ky.  Law  Rep.  220;  Ourtla  t.  BaOway  Co, 
14  Ky.  Law  Rep.  272. 


Judgment  affirmed. 
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LODISVILLB  &  N.  R.  00.  t.  LOWHU 

(Oaurt  ot  Appeals  of  Kentucky.      Feb.  19, 
1902.) 

MASTER  AND  8BRVANT— RAILROADS— SIGNALS 
AND  LOOKOUT— DUTY  TOWARDS  SERVANT  IN 
YARDS— CONTRIBUTORT  NEGLIOBNCE— FEL- 
LOW SERVANTS— EXCBSSIVB  VEKUICT. 

1.  The  servants  in  charge  of  an  engine  in  a 
railroad  yard  owed  to  a  car  Inspector  the  duty 
of  giving  signals  ot  the  approacn  ot  the  engine 
and  of  keeping  a  lookout. 

2.  Whether  the  car  inspector  was  guilty  ot 
contributory  negligence  was  a  question  for  the 
jury;  and  the  question  was  also  properly  sub- 
mitted to  the  jury  whether,  notwithstanding 
his  negligence,  those  in  charge  of  the  engine, 
after  they  perceived  his  danger,  or  should  nave 
perceived  it,  by  the  exercise  of  ordinary  care, 
mijgrht  not  have  avoided  the  injury  to  him. 

a.  The  car  inspector  and  the  men  in  charge 
of  the  en!;ine  were  not  fellow  servants,  and,  bd- 
ing  in  different  departments  of  work,  the  mas- 
ter was  liable  for  an  injury  to  the  car  in- 
spector resulting  from  the  ordinary  negligence 
of  the  men  in  charge  of  the  engine. 

4.  A  verdict  for  913,000  tor  the  loss  of  an 
arm  by  plaintiff,  who  was  34  years  of  age  and 
earning  )1  a  day,  is  excessive. 

Dn  Belle,  Bnrnam,  and  O'Rear,  JJ.,  dissent- 
ing in  part 

Appeal  from  circuit  coort,  Washington 
county. 

"To  be  oflBclally  reported." 

Action  by  William  S.  Lowe  against  the 
Louisville  &  Nashville  Railroad  Company  to 
recover  damages  for  personal  injuries.  Judg- 
ment for  plaintiff,  and  defendant  appeals^ 
Reversed. 

W.  0.  McOhord,  H.  W.  Bruce,  W.  D. 
Hines,  B.  D.  Warfleld,  and  Edward  W. 
Hlnes,  for  appellant.  J.  W.  8.  Clements  and 
I.  H.  Thurman,  for  appellee. 

HOBSON,  J.  Appellee,  Wm.  S.  Lowe,  was 
in  the  service  of  the  appellant,  the  Louisville 
&  Nashville  Railroad  Company,  as  assistant 
Inspector  of  trains  at  Lebanon  Junction, 
which  Is  a  town  of  about  1,200  inhabitants, 
at  the  junction  of  the  KnoxviUe  branch  with, 
the  main  line  of  appellant's  road.  There  is 
maintained  at  this  place  a  railroad  yard,  con- 
taining an  extensive  system  of  side  tracks, 
used  in  making  up  freight  trains  going  out 
of  the  yards.  The  regular  trains,  too,  pass 
over  the  main  tracks,  and  are  sometimes 
switched  on  the  aide  track;  so  that  cars  are 
moving  about  the  yard  pretty  much  all  the 
time.  A  switch  engine  Is  kept  in  the  yard 
for  the  purpose  of  switching  cars  and  mak- 
ing up  trains.  Large  coal  bins  are  maintain, 
ed  there  by  the  appellant,  at  which  all  en- 
gines are  supplied  with  coal.  Perhaps  as 
many  as  150  engines.  Including  the  different 
passages  of  the  switch  engine,  pass  across 
the  yard  every  day.  The  coal  bins  are  north 
of  the  station,  and  in  a  curve  of  the  track, 
so  that  an  engine  beyond  a  certain  i>oint 
cnnnot  be  seen  south  of  the  bins.  Appellee 
had  been  the  watchman  In  the  shops  for 

*  Reported  b7  Edward  W.  Hlnea,  Esq.,  ot  Uie  Frank- 
tort  bar,  and  tormerly  itate  reporter. 


about  six  weeks  before  be  was  made  assist- 
ant car  Inspector.  On  the  12th  of  Septem- 
ber, 1S)9,  which  was  the  first  day  that  he 
served  as  car  Inspector,  he  went  on  duty  at 
6  p.  m.,  and  inspected  a  freight  train  tben 
ready  to  go  out  southward  on  the  Elnoxville 
branch.  The  train  was  standing  on  a  side 
track  east  of  the  main  track,  fronting  south. 
He  began  at  the  engine  on  the  west  side  ot 
the  train,  and  inspected  the  cars,  going  back 
from  one  to  another  until  the  Inspection  was 
finished,  when  the  train  pulled  out  The 
tool  bouse  to  which  he  was  then  to  go  was 
on  the  east  side  of  the  trades,  and  south  of 
the  point  where  he  then  was. .  So  he  walked 
southward  along  by  the  side  of  the  depart- 
ing train,  and  when  the  side  track  mraged 
in  the  track  next  west  of  it  be  got  over  on 
that  track,  and  then  on  the  main  track. 
While  he  was  walking  southward  on  the 
main  track,  an  engine  and  tender,  backing 
down  on  that  track,  ran  upon  him  in  the 
rear,  knocking  him  down,  cutting  off  his  right 
arm,  and  inflicting  severe  bruises,  for  whldi 
Injuries  he  recovered  damages  In  the  sum 
of  $13,000.  The  evidence  introduced  by  him 
on  the  trial  tended  to  show  these  facts: 
The  track  was  straight  for  some  distance, 
and  appellee,  walking  along  with  hia  back 
to  the  engine,  could  have  been  seen  by  the 
persons  on  it  for  some  distance  If  a  proper 
lookout  had  been  kept  The  tender  had  been 
loaded  with  coal  at  the  coal  bin.  The  coal 
was  piled  np.  higher  than  the  engineer's  head, 
so  that  his  line  of  vision  did  not  reach  the 
track,  but  rose  above  the  track  the  further 
it  was  prolonged,  and  he  was  therefore  un- 
able to  see  anything  on  the  track  in  front  of 
him.  A  passenger  train  from  the  south  was 
Just  about  due  on  the  main  track,  and  appel- 
lee supposed  that  no  other  train  would  be 
on  that  track,  so  be  kept  a  lookout  in  fr<mt 
of  him  for  It,  but  did  not  look  behind  him 
after  he  started  south.  When  he  turned  and 
started  south,  he  looked  back,  and,  seeing 
nothing,  supposed  the  way  was  clear.  The 
engine  by  which  he  was  hurt  was  then 
standing  at  the  coal  bin  around  the  curve. 
After  taking  coal  It  came  rather  rapidly 
southward,  in  order  to  get  off  the  main  track 
Iiefore  the  arrival  of  the  passenger  tram 
from  the  south.  Appellee's  proof  tended  to 
show  that  no  signal  was  given  of  the  move- 
ments of  this  engine,  and  that  it  was  run 
substantially  without  any  lookout  in  front 
of  it  The  proof  is  conflicting  as  to  wbetu- 
er  signals  were  given  by  the  ringing  of  ttie 
bell  and  as  to  the  speed  of  the  train,  but 
the  evidence  for  appellee  shows  that  the 
engine  was  running  at  something  like  13 
or  15  miles  an  hour.  When  it  stopped  after 
nmulng  over  appellee,  it  was  Just  even  with 
the  engine  of  the  outgoing  freight  tram 
by  the  side  of  which  he  had  been  walking, 
and  had,  therefore,  run  something  like  a 
quarter  of  a  mile  more  than  that  engine 
after  it  started  and  appellee  turned  and  be- 
gan to  walk  south.    When  it  stopped  it  bad 
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only  <me  minnte  to  get  In  oa  tlie  side  track 
in  time,  according  to  appellant's  proof.  Ap- 
pellee could  not  go  directly  to  tlie  tool 
bouse  because  the  outgoing  frelgbt  train  was 
lietween  him  and  it.  He  perbaps  got  on  the 
main  track  thinking  no  other  train,  except 
tho  passenger  train  from  the  south,  could 
IM-operly  be  on  that  track  at  that  time,  and 
this  would  be  in  front  of  him.  There  Is 
some  evidence  from  which  it  is  argued  that 
the  time  bad  already  expired  when  any  other 
train,  under  the  rules,  might  properly  use 
the  main  track.  The  men  in  charge  of  the 
engine  did  not  see  appellee  at  all,  and  did 
not  know  that  be  was  hurt  until  Informed 
by  others. 

Appellant  complains  that  the  court  refused 
to  instruct  the  Jury  peremptorily  to  find  for 
It.  It  also  complains  of  the  instructions 
given  by  the  court  The  court,  in  substance, 
instructed  the  jury  that  if  they  believed  from 
the  evidence  that  appellee  at  the  time  he 
received  the  injuries  was  upon  appellant's 
track  in  the  usual  course  of  his  employment, 
and  that  its  agents  in  charge  of  the  engine 
and  tender  that  injured  him  negligently  fail- 
ed to  ring  the  bell  or  give  other  signal  of  its 
approach,  or  negligently  failed  to  stop  it 
after  they  saw  his  peril,  or  after  they  might 
have  seen  it  by  the  use  of  reasonable  care, 
then  they  should  find  for  the  plaintiff,  un- 
less they  believed  from  the  evidence  that  he, 
by  hia  own  negligence,  contributed  to  such 
an  extern  to  the  injury  that,  but  for  his  neg- 
ligence. It  wonld  not  have  happened,  and  that 
In  this  event  he  could  not  recover,  unless 
appellant's  agents  in  charge  of  the  engine 
and  tender  knew,  or  could  have  kcown  by 
ordinary  attention,  of  the  peril  in  which  his 
negligence  liad  placed  him,  and  thereafter 
failed  to  observe  reasonable  care  to  avoid 
the  injury  which  followed.  It  is  earnestly 
maintained  for  appellant  that  the  evidence 
shows  no  negligence  on  its  part;  that,  as  to 
appellee,  it  was  not  required  to  give  notice 
of  the  movement  of  its  trains  or  keep  a  look- 
out for  him  in  moving  them.  In  support  of 
this  view  we  are  referred  to  a  number  of  de- 
cisions in  other  Jurisdictions;  but,  without 
discnssing  them,  we  conclude  that  the  rule 
lias  been  so  often  held  otherwise  in  this 
state  that  it  is  no  longer  an  open  question. 
Appellant  tias  at  Lebanon  Junction  some- 
thing like  200  employes.  The  place  at  which 
appellee  was  injured  is  used  by  them  to  a 
great  extent  in  coming  and  going.  The 
proof  presents  a  case  where  the  presence  of 
persons  on  the  track  should  reasonably  be 
anticipated  by  those  in  charge  of  the  train. 
The  point  was  not  far  from  the  station,  be- 
tween it  and  the  coal  bins,  and  where  a 
great  many  people  passed  back  and  forth, 
especially  during  the  day.  In  Shelby's  Adm'r 
V.  Railroad  Co.,  85  Ky.  224,  3  S.  W.  167.  ttie 
intestate  was  in  the  yard  of  the  railroad 
at  Junction  City  for  the  purpose  of  solicit- 
ing employment  in  watering  stock,  and  was 
run  over  by  a  train  backed  without  signal 
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or  outlook.  The  place  was  not  so  much  trav- 
eled as  In  the  case  before  us,  and  the  Intes- 
tate was  barely  a  licensee,  and  yet  the  court 
held  the  company  liable.  After  showing  that 
increaBed  vigilance  and  precaution  are  re- 
quired, the  court  said:  "But  it  is  obvious  that 
neither  the  duty  of  giving  the  warning  of 
the  approach  of  the  trains  nor  of  resorting 
to  the  proper  and  necessary  means  to  pre- 
vent collision  with  persons  can  be  performed 
unless  there  be  some  one  In  a  position  to  see 
ahead  of  the  train  and  control  it"  In  Con- 
ley's  Adm'r  V.  Railroad  Co..  89  Ky.  402,  12  S. 
W.  764,  the  intestate  was  killed  in  like  man- 
ner by  a  backing  train  as  he  was  crossing 
the  track,  and  the  case  is  discussed  on  the 
idea  that  he  was  technically  a  trespasser. 
The  court  held  the  company  liable,  and  said: 
"A  train  of  running  cars  (these  were  running, 
according  to  the  appellant's  proof,  at  the  rate 
of  about  fifteen  miles  per  hour)  is  more  dan- 
gerous to  the  life  of  persons  with  whom  it 
comes  in  contact  than  that  of  the  most  fe- 
rocious and  powerful  wild  animal.  And  cer- 
tainly it  cannot  be  lawfully  turned  loose  to 
run  by  itself,  and  expose  persons  that  may 
be  on  the  track,  either  by  accident  mistake, 
6r  design,  to  its  destructlveness.  Humanity 
positively  forbids  the  owner  of  property  that  is 
dangerous  to  human  life  and  safety  to  know- 
ingly turn  such  property  loose,  even  upon 
his  own  ground,  where  it  will  do  mischief 
even  to  a  technical  trespasser.  •  •  •  It 
Is  the  duty  of  the  citizen  not  to  knowingly 
do  an  act  that  will  hazard  human  life  and 
safety  unless  it  is  done  to  prevent  crime. 
If  the  appellee  had  turned  loose  on  the  track 
a  ferocious  bull  to  lom  down  it  and  In  run- 
ning down  It  it  had  killed  the  aiq;>ellaiit's  in- 
testate, would  it  be  doubted  that  the  appel- 
lee would  be  liable  in  damages  for  the  In- 
Jury,  although  the  intestate  was  a  trespasser? 
•  •  •  It  may  be  said  that  the  parallel 
between  the  case  Just  put  and  the  running 
of  the  train  Is  wanting  in  the  fact  that  the 
running  of  the  train  is  a  business  operation, 
and  is  governed  as  to  the  matters  of  dam- 
ages for  a  violation  of  prudential  business 
rules  and  obligations,  and  in  the  case  put  the 
parties  are  held  responsible  for  violating 
police  duties  and  obligations.  Aa  a  general 
proposition,  this  distinction  is  correct  But 
here  the  train,  possessing  most  destructive 
power,  contrary  to  a  manifest  duty.  Is  turn- 
ed loose  to  run  unllghted  and  uncontrolled, 
and  kill  all  persons,  whether  trespassers  or 
not  that  may  be  overtaken  by  it  Suc^  con- 
duct is  a  violation  of  a  manifest  duty  to  the 
public— trespassers  and  all— not  to  turn  such 
a  power  loose."  In  Railroad  Co.  v.  Potts, 
92  Ky.  30,  17  S.  W.  185,  the  deceased  was  In 
the  employ  of  the  railroad  company  at  Junc- 
tion City,  a  town  of  about  400  people.  It 
was  his  duty  to  enter  in  a  book  the  numlters 
of  the  cars  standing  on  the  side  tracks,  and 
point  out  to  the  engineer  those  be  was  to 
take  up.  While  standing  on  one  of  the  tracks,, 
he  was  run  over  and  killed  by  some 
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detached  from  the  engine.  moTing  np  be- 
hind him,  wltbcmt  any  lookout  or  signal  of 
their  approach.  The  court  said:  "The  Shel- 
by case,  85  Ky.  224,  3  S.  W.  157,  which  oc- 
curred In  the  same  town,  and  the  ConIe7 
Case,  89  Ky.  402,  12  S.  W.  764,  seem  con- 
clusive of  the  question.  It  Is  held  In  those 
cases  that  neither  a  train  nor  a  single  car 
should  be  permitted  to  more  on  a  side  track 
In  a  city  or  town  without  some  servant  Is 
In  position  to  give  warning  of  ItB  approach 
and  to  control  Its  movements.  •  •  •  It 
was  as  essential  that  the  servant  should  be 
in  a  position  thus  to  see  and  give  warning 
as  It  was  to  be  In  a  position  to  control  the 
cars."  In  Barber  v.  Railroad  Co.  (Ky.)  21  8. 
W.  340,  the  Intestate  was  in  the  service  of 
the  rnllroad  company  getting  out  ballast  near 
High  Bridge,  Ky.  The  quarry  was  on  the 
west  side  of  the  track,  and  to  obtain  a  salt- 
able  place  for  piling  the  roCk  he  had  to 
wheel  it  across  the  track,  and  along  by  the 
side  of  It  a  short  distance,  to  a  point  on  the 
east  side,  and  for  that  purpose  was  required 
to  place  plank  across  the  track  on  which  to 
run  hlB  wheelbarrow.  Warning  signals  by 
the  train  to  labor^s  working  on  the  road 
were  required  by  the  rules  of  the  company. 
Bat  no  signal  was  given  of  the  approach  of 
the  train,  and  when  it  was  very  close  to  the 
intestate  he  ran  to  the  track,  and  tried  to 
move  the  plank,  to  avoid  danger  of  the  train's 
being  derailed.  In  doing  this  he  was  killed. 
The  men  In  charge  of  the  train  knew  of  the 
labor  done  at  this  point  and  the  mode  of 
doing  it  The  trial  court  gave  a  peremptory 
Instruction  to  the  jury  to  find  for  the  defend- 
ant, but  on  appeal  this  was  reversed.  In  the 
subsequent  case  of  Railroad  Co.  v.  Mahan 
(Ky.)  34  S.  W.  16.  Mahan  was  the  telegraph 
operator  at  Arlington,  and  received  orders 
to  stop  an  extra  train.  It  disregarded  his 
signal  to  stop,  and  he,  seeing  that  a  collision 
▼as  inevitable  with  a  passenger  train  coming 
In  the  opposite  direction,  unless  the  order  to 
stop  was  obeyed,  seized  a  lantern,  and  fol- 
lowed the  train  some  80  yards,  waving  his 
light  It  stopped,  and  the  conductor  came 
back  to  him.  The  extra  then  backed  In  off 
the  main  track  to  get  out  of  the  way  of  the  ap- 
proaching passenger  train,  and  they  also  got 
off  the  main  track  to  let  that  train  pass.  In 
doing  this  they  got  on  the  side  track,  and  while 
standing  there  the  train  whidi  he  had  stop- 
ped continued  backing  down  on  the  side 
track  without  any  lookout  or  signal  of  Its 
approach,  and  ran  over  him.  Judgment  In 
his  favor  was  affirmed.  The  court  said:  "If, 
in  the  emergency  which  seemed  to  confront 
him,  the  appellee  got  on  the  side  track,  or 
too  close  to  it  when  there  was  space  else- 
where within  which  to  stand  or  walk  and 
give  his  signals  to  the  approaching  passenger 
train,  he  was,  perhaps,  guilty  of  negligence, 
but  for  which  the  injury  would  not  have 
occurred.  Yet  It  is  manifest  that  by  the  ex- 
ercise of  ordinary  care  on  the  part  of  those 
controlling  the  backing  train  the  danger  could 


have  been  discovered  and  the  Injnry  averted. 
By  witnesses  in  the  service  at  the  appelant 
it  Is  shown  to  have  been  the  duty  of  those 
operating  the  extra  to  have  had  a  brakeman 
on  the  rear  of  the  backing  train,  who  might 
give  warning  of  its  comparatively  noiseless 
approach;  and  it  is  no  excuse  for  the  fallnre 
to  make  such  provision  In  this  instance 
to  say  that  the  company  was  using  instead 
of  the  nsual  caboose  a  box  oar,  which  did 
not  conveniently  admit  of  this  customary 
precaution.  The  necessary  care  was  not  ex- 
ercised on  this  occasion,  and  the  failure  to 
exercise  It  was  gross  negllgaice." 

These  cases  control  the  one  before  as, 
for  the  danger  from  want  of  signals  of  the 
approach  of  the  train  or  ontlook  in  front  of 
It  was  greater  in  this  case  than  In  any  e( 
them  under  the  evidence.  The  same  role 
has  been  announced  elsewhere.  Thus,  In  2 
Thomp.  Neg.  f  1S39,  It  is  said:  "Persons 
lawfully  at  work  in  repairing  a  railway 
track,  or  In  rei)airing  a  highway  where  it 
crosses  a  railway  track,  cannot  be  expected 
to  pursue  their  labors  and  at  the  same  time 
maintain  a  constant  lookout  for  an  approach- 
ing train.  They  are  passive,  and  are  not  a 
source  of  danger  to  the  train.  Those  who 
are  driving  the  train  are  active,  and  are 
handling  and  ate  In  control  of  the  instru- 
ment of  danger  and  mischief.  The  obligation 
of  reasonable  care  which  the  law  puts  upon 
the  railway  company  under  these  circumstan- 
ces therefore  demands  nothing  less  than  an 
active  vigilance  in  favor  of  persons  thus  law- 
fully at  work  upon  the  track,  and  the  giv- 
ing of  seasonable  danger  signals  to  arouse 
their  attention  and  enable  them  to  get  out 
of  the  way  before  It  is  too  late."  In  sec- 
tions 1840-1842  it  Is  shown  that  the  same 
rule  applies  In  favor  of  the  servants  of  a 
contractor,  or  persons  engaged  In  loading  or 
unloading  cars  or  receiving  mail  or  express 
matter.  In  section  1846  the  care  required  in 
moving  trains  through  cities  and  towns  is 
pointed  out  and  It  is  laid  down  to  be  negli- 
gence, when  a  train  Is  moved  backwards,  not 
to  have  a  person  keeping  a  lookout  See,  al- 
so, 2  Shear.  &  R.  Neg.  §§  457,  458.  If  appel- 
lant had  fired  a  Winchester  rifle  down  the 
track,  or  shot  off  a  dynamite  cartridge  near 
by,  without  precaution  to  avoid  injury  to  oth- 
ers, and  had  thus  maimed  appellee,  it  wooid 
hardly  be  supposed  to  be  blamdess.  Bat  a 
rapidly  moving  locomotive  Is  as  deadly  as 
either  of  these,  and  it  Is  no  answer  for  ap- 
pellant to  say  that  a  rallroed  track  is  neces- 
sarily a  place  of  danger  where  locomotives 
are  to  be  expected;  for  where  persons  are 
rightfully  on  the  track,  and  the  nature  of 
the  place  Is  such  that  the  presence  of  per- 
sons thereon  should  reasonably  be  anticipat- 
ed, the  security  of  life  requires  the  railroad 
company  to  exercise  its  rights  with  sncfa  re- 
gard for  their  safety  as  not  unnecessarily  to 
endanger  them.  Cases  are  not  wanting  hi 
which  railroad  companies  were  held  respon- 
sible  for   sending   loaded   cars   along:    their 
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tracks  at  sik]i  places  wttb  no  one  tm  tbem 
to  control  tli«to  moTcmeixts  or  gire  warning 
of  th^r  ai^roacb.  Kay  t.  Railroad  Co.,  65 
Pa.  200,  3  *m  Bqp.  628;  Railroad  Co.  t. 
McGinoiB,  71  111.  846;  Boban  v.  Railway  Co., 
58  WU  30.  16  a.  W.  801.  A  locomotlTe  is 
practically  nin  In  tbe  same  way  when  those 
in  cIiBzge  of  it  give  no  signals  and  maintain 
no  lookout  Tbe  case  ct  Railroad  Ool  t. 
Dick,  91  Ky.  434,  15  S.  W.  666,  is  not  In- 
coDSiste&t  witb  the  aborei  In  that  case  Dick 
was  only  a  licensee  to  cross  the  track.  For 
his  own  convenience,  he  left  the  nsnal  way 
of  crossing,  and  was  walking  along  the  track. 
He  had  no  r^ht  to  be  where  he  was;  at 
least  tlKre  la  nothing  in  the  case  to  show 
that  his  presence  there  should  have  been 
antidpeted.  or  that  it  was  a  place  at  which 
tbe  servants  «f  the  company  should  have 
been  on  the  lookout  for  penona.  The  ap- 
pellee was  in  the  discharge  of  his  duties  In 
going  fresD  the  tnspecthw  of  the  train  to  tbe 
toot  iMKise,  and  was  at  a  place  where  tha 
presence  of  persons  on  the  track  might  ta 
anticipated.  While  he  was  not  at  work  on 
the  track,  he  was  at  work  for  defendant  and 
was  lawfnUy  on  the  track  in  the  course  ef 
his  employment,  and  is  as  rnncb  within  the 
principle  of  the  rule  as  If  laboring  on  the 
track.  Whether  be  was  guilty  of  contribu- 
tory DegUgence  was  a  Question  for  the  ^ry, 
and  it  was  also  properly  submitted  to  tbe 
Jury  wbetbcr,  notwithstanding^  his  negUgenee, 
tliose  la  charge  of  the  train,  after  they  per- 
eelved  bis  danger,  or  shoald  have  perceived 
it  by  the  exercise  of  ordinary  earev  might  not 
have  avoided  the  injury  to  him.  This  qoalt- 
flcation  of  the  Instmcttons  la  also  aasaBed 
earnestly  by  counsel,  but  It  was  approved  by 
this  court  tn  numerous  cases,  and  Is  no 
longer  open  to  question.  Railroad  Co.  t. 
McCoy,  81  Ky.  411;  Railroad  Co.  v.  Barl'a 
Adm'x,  »4  Ky.  374,  22  S.  W.  607;  Rafl- 
road  Co.  T.  Krey,  29  S.  W.  869;  Crowley  v. 
RaUroad  Co.,  55  S.  W.  434;  Gunn  v.  P^on, 
57  S.  W.  15;  Plynn  v.  RaUway  Co.,  62  S. 
W.  490.  See,  also,  to  same  effect,  1  Shear. 
&  B.  Neg.  i  90,  and  cases  cited. 

It  is  farther  urged  that  appellee  and  tbe 
men  In  charge  ef  the  engine  were  fdkrw 
servants,  being  all  engaged  In  the  operations 
of  the  yard;  and  that,  at  any  rate,  appel- 
lant la  not  liable  except  for  the  gross  negU- 
genee  of  Its  nmn  hi  charge  of  the  engine. 
The  engine  was  run  from  the  coal  bin  to  the 
side  track  by  a  man  employed  for  that  pur- 
pose to  take  <Aarge  of  engines  In  the  yard, 
and  kncrwn  as  the  "hostler."  There  Is  mucJi 
conflict  in  the  authorities  as  to  who  are  fel- 
low servants,  but  the  rule  In  this  state  has 
been  steadily  maintained  from  the  begin- 
ning. In  Railroad  Co.  v.  Collins,  63  Ky.  114, 
97  Am.  Dec.  486,— the  first  case  on  the  sub- 
ject.—where  a  laborer  on  an  engine  In  the 
yard  was  Injured  by  the  negligence  of  tl»e 
man  In  charge  of  the  engine,  this  court  said; 
"Tbe  only  consistent  or  maintainable  prin- 
ciple at  ibe  corporation's  reaponalbillty  1m 


tiiat  of  agency.  'Qui  factt  per  allam  fhclt 
per  se.'  It  Is  therefore  responsible  for  the 
negligence  or  unskillfulness  of  its  engineer 
as  its  controlling  agent  in  the  management 
of  its  locomotives  and  mnnlng  cars,  and 
that  responsibility  is  graduated  by  tlie  class- 
es of  p»sons  Injured  by  the  engineer's  neg- 
lect or  want  of  skill.  As  to  strangers,  ordi- 
nary negligence  is  snfBcient;  as  to  subordi- 
nate employe^,  associated  with  the  engineer 
In  tbe  conducting  the  cars,  the  negligence 
must  be  gross;  but  as  to  employes  in  a 
different  department  of  service,  unconnect- 
ed with  tae  running  operations,  ordinary 
negligence  may  be  sufficient.  Among  com- 
mon laborers,  eonstitating  a  distinct  dass, 
all  standing  on  the  same  platform  of  equal- 
ity and  power,  and  engaged  In  a  merdy  In- 
cidental but  Independent  serriee,  no  one  of 
then,  as  between  himself  and  his  co-equals, 
is  the  corporatlan's  agent;  and  therefore  It 
is  not.  on  the  principle  of  agency  or  other- 
wise, responsible  for  damage  to  one  of  them 
resulting  from  the  act  or  omission  of  an- 
other of  them,  although  each  of  the  com- 
pany's employ^  wooM  be  its  agent  as  to 
entire  strangers  to  It."  This  case,  and  a 
nuatocr  of  others  following  it,  wore  review- 
ed and  approved  in  Railroad  Cot  t.  Gavens' 
Adm'r,  72  Ky.  559,  and  still  later  in  Greer 
V.  Railroad  Co.,  04  Ky.  168,  21  S.  W.  649, 
42  Am.  St  Rep.  345,  and  Railroad  Co.  r. 
Hilllard,  99  Ky.  684,  37  8.  W.  75.  In  the 
last  case  the  conductor  of  a  train  was  In- 
jured by  the  negligence  of  a  car  inspector, 
and  it  was  insisted  that  the  jury  should 
have  been  Instructed  tiiat  -Hiey  were  fellow 
servants,  or  that  the  company  was  at  least 
liable  only  for  the  gross  negligence  of  the 
car  Inspector.  The  court  held  otherwise, 
and  said:  "In  the  first  itece,  the  person 
employed  at  Mound  Station  to  laspect  each 
car  of  a  train,  and  ascertain  If  It  Is  In  a  safe 
condition,  was  not  a  fellow  servant  of  plain- 
tiff in  the  sense  of  being  upon  a  common 
footing  and  agents  of  each  other.  They 
acted  In  different  spheres,  and  neither  could 
or  was  required  to  know  whether  the  other 
was  properly  doing  hl»  duty.  In  the  second 
place,  it  would  have  been  Improper  to  re- 
quire the  jury  to  believe  the  inapector  was 
guilty  of  gross  negUgenc&  The  simple  in- 
quiry was,  as  they  had  been  instructed, 
whether  the  company,  through  its  Inspector, 
used  ordinary  care  in  examining  tbe  cars, 
so  as  to  ascertain  whether  the  ladders  at- 
tached to  each  were  In  a  safe  condition;  for 
It  was  tbe  legal  duty  of  tbe  company  to 
guard  against  every  source  of  danger  they 
could,  by  the  exercise  of  that  kind  and  de- 
gree of  care,  foresee  and  prevent;  and, 
while  a  railroad  company  cannot  be  required 
to  Insure  the  safety  of  a  train,  it  Is  bound  to 
make  a  reasonable,  proper,  and  careful  ex- 
amination of  each  car."  In  Railroad  Co.  v. 
Davis,  14  Ky.  l^aw  Rep.  716,  a  switch  en- 
gineer In  a  railroad  yard  was  held  not  to  be 
a  fellow  servant  of  a  switchman  and  couplo^ 
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in  the  yard.  In  Sallroad  Co.  r.  Moore,  83 
Ky.  675,  a  fireman,  while  acting  as  engineer, 
was  held  to  be  engineer  for  the  time,  and 
not  to  be  a  fellow  servant  of  the  brakeman. 
The  same  rule  has  been  applied  as  between 
the  crews  of  different  trains,  and  It  seems 
to  us  to  be  a  very  unsubstantial  distinction 
between  the  engineer  who  runs  an  engine 
in  a  yard  and  one  who  runs  it  at  other  sta- 
tions along  the  road,  as  the  fireman  usually 
does  in  switching.  Appellee  had  no  control 
of  the  engineer  in  charge  of  this  engine.  He 
bad  nothing  to  do  with  the  running  of  the 
trains  or  the  running  operations  of  the  road. 
He  was  engaged  in  a  distinct  department, 
his  only  duty  being  to  Inspect  cars. 

Lastly,  It  la  insisted  that  the  verdict  Is 
excessive.  Appellee  Is  84  years  of  age;  was 
earning  $1  a  day.  He  bad  lost  one  arm,  and 
does  not  appear  to  have  received  other  per- 
manent injury.  In  no  case  before  this  court 
has  it  ever  sustained  so  large  a  verdict  for 
such  an  Injury,  and  we  are  all  of  opinion 
that  the  verdict  is  excessive,  and  tor  this 
reason  a  new  trial  should  be  granted.  We 
see  no  other  error  In  the  record. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  not  Inconsistent  with 
this  opinion. 

BURNAM,  DD  RBLLB,  and  O'RBAR,  JJ., 
dissent  from  so  much  of  this  opinion  as  holds 
that  a  peremptory  instruction  should  not  have 
been  given. 

aRIPPIN  V.  OOMMONWBALTH.* 

(Court  of  Appeals  of  Kentucky.     Feb.  21, 

1902.) 

CRIMINAL  LAW— ARRAIONMBNT— FAILURB  07 
RECORD  TO  SHOW  PLEA  BT  DEFENDANT— 
FAILURE  TO  ASSION  ERROR  AS  GROUND  TOR 
NEW  TRIAL. 

1.  No  arraignment  is  necessary  upon  a  trial 
for  a  misdemeanor. 

2.  Where  defendant,  at  the  couciusion  of  the 
evidence  for  the  prosecution,  moved  the  court 
to  instruct  the  jury  to  find  him  not  guilty,  and 
the  instructions  and  verdict  show  that  he  was 
tried  upon  a  plea  of  not  guilty,  there  can  be  no 
reversal  because  the  record  falls  to  show  the 
nature  of  his  plea,  there  being  no  reference  to 
the  matter  in  the  grounds  for  new  trial. 

Appeal  from  circuit  court,  Knox  county. 

"Not  to  be  olflcially  reported." 

Grant  Grlffln  was  convicted  of  the  offense 
of  selling  liquor  In  violation  of  the  local  op- 
tion law,  and  be  appeals.    Affirmed. 

B.  B.  Golden,  for  appellant  Robt  3, 
Breckinridge,  for  appellee. 

HOBSON,  J.  Appellant  was  Indicted  in 
the  Knox  circuit  court  for  a  violation  of  the 
local  option  law  prohibiting  a  sale  of  spir- 
ituous, vinous,  and  malt  liquors,  on  the 
charge  of  selling  to  Thomas  McFarland  a 
pint  of  whisky.  The  proof  by  the  common- 
wealth  fnlly   made  oat  the  charge.     The 

>  Reported  by  Edward  W.  Hlnea,  Esq.,  «t  tlM  Frank* 
tort  bar,  and  tormtrly  state  reporter. 


proof  by  the  defendant  was  that  he  did  not 
sell  any  whisky  to  McFarland.  But  the 
credibility  of  the  witnesses  was  for  the  Jury, 
and  we  cannot  reverse  the  Judgment  on  the 
facts.  The  record  does  not  show  that  the 
defendant  pleaded  not  guilty,  or  that  he  was 
arraigned  or  waived  arraignment,  or  that 
his  plea  was  stated  to  the  Jury,  or  that  the 
indictment  was  read  to  them.  It  la  Insisted 
for  appellant  that  the  Judgment  should  be 
reversed  for  these  reasons.  No  arraignment 
Is  necessary,  except  Ui  felony  cases.  In  the 
ground  for  new  trial,  appellant  did  not  rely 
on  any  of  the  matters  referred  to.  The  in- 
structions of  the  court  and  the  verdict  of 
the  Jury  show  that  the  defendant  was  tried 
on  a  plea  of  not  guilty.  At  the  conclusion 
of  the  commonwealth's  evidence  the  defend- 
ant moved  the  court  to  instruct  the  Jury  to 
find  him  not  guilty.  This  motion  was  over- 
ruled. It  cannot  be  doubted,  therefore^  that 
the  nature  of  his  plea  was  understood  by 
him,  the  court,  and  the  Jury,  and  that  the 
failure  to  enter  it  upon  the  record  was  a 
mere  omission  of  the  clerk.  In  Meece  r. 
Com.,  78  Ky.  686,  this  court  refused  to  re- 
verse a  felony  case  on  substantially  the 
same  condition  of  the  record.  In  Ison  v. 
Com.  (Ky.)  66  S.  W.  184,  this  court  held  that 
it  would  not  reverse  a  case  where  the  rec- 
ords failed  to  show  that  the  Indlctmient  was 
read  to  the  Jury,  or  that  the  defendant's 
plea  was  stated  to  them,  where  the  question 
was  not  presented  in  the  loww  conrt  In  the 
grounds  for  new  trial,  and  in  that  case  Far- 
rls  T.  Com.  (Ky.)  63  a  W.  616,  la  distin. 
gulshed. 
Judgment  affirmed. 


WASHINGTON  LIFE  INS.  CO.  ▼.  MIIiES 

et  al.i 

(Court  of  Appeals  of  Kentucky.     Feb.   19. 
lOO-i.) 

LIFE   INSURANCB-RIOHT  TO  PAID-UP  POLICY 
—DELAY  IN  MAKINQ  APPLICATION. 

Where  a  policy  provides  that  the  Insured 
shall,  upon  the  la^se  of  the  policy  for  nonpay 
ment  of  any_  premium,  be  entitled  to  a  paid-up 
policy,  provided  he  applies  therefor  and  sur- 
renders the  original  policy  within  six  months 
after  such  lapse,  the  insured  does  not  forfeit 
his  right  to  a  paid-up  policy  for  failing  to 
make  demand  within  six  months  after  the 
lapse  of  the  original  policy,  but  is  entitled 
thereto  if  he  makes  demand  at  any  time  within 
five  years  after  the  lapse  of  the  original  p^cy, 
time  not  being  of  the  eesence  of  the  contract; 
and  this  is  true  though  the  company,  after  the 
expiration  of  six  mouths,  distributed  tlie  net 
reserve  to  condnnlng  policy  holders. 

Appeal  from  circuit  court,  Franklin  connty. 

"To  be  officially  reported." 

Actlcn  by  Samuel  I.  Miles  and  Alina  Miles 
against  the  Washington  Life  Insurance  Com- 
pany for  a  paid-up  policy.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

>  Reported  br  Edward  W.  Hlnea,  BMi.,eI  tto  Fraak- 
tort  bar,  and  termerly  stata  reportw. 
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O.  p.  ChMiault,  Hazelilgg  &  Chenault,  and 
Grublw  &  Grubbs,  for  appellant  Guy  H. 
Brlggs  and  W.  H.  Julian,  for  appellees. 

GUFFY,  J.  The  petition  In  this  case 
shows  that  the  appellant  issjued  to  appellee 
Samuel  1.  Miles  a  policy  of  life  Insurance  In 
ttie  sum  of  55,000,  June  16,  1890.  This  pol- 
icy was  on  what  la  termed  the  "twenty-year 
life  survivorship  distribution  plan,"  the  In- 
surance being  for  the  benefit  of  Alma  Miles, 
sister  to  the  insured.  The  premiums  to  be 
paid  were  $27.10,  payable  quarterly,  which 
payments  were  made  by  plaintiff  for  three 
years.  It  Is  further  alleged  as  follows: 
"Plaintiff  says  that  by  the  terms  and  condi- 
tions of  said  policy  of  life  insurance  the  de- 
fendant agreed  and  stipulated  that,  if  the 
said  policy  should  lapse  and  become  forfeited 
for  the  nonpayment  of  any  premium  upon 
which  the  same  shall  fall  due  after  the  pay- 
ment of  three  annufil  xwemlums,  the  said  de- 
fendant company  agreed,  upon  demand  of 
said  insured  plaintiff,  to  issue  to  said  plain- 
tiff a  nonpartlcipating  paid-up  policy  for  such 
sum  as  the  reserve  on  such  policy  at  the  time 
of  such  lapse  and  forfeiture  by  such  non- 
payment will  purchase  as  a  single  premium 
at  the  company's  rates.  Plaintiff  says  that 
he  has  so  paid  to  the  said  defendant  three 
annual  premiums,  as  hereinbefore  set  out, 
and  that  on  the  18th  day  of  December,  189S, 
the  said  policy  did  lapse  and  become  for> 
felted  for  the  nonpayment  of  a  premium  due 
upon  that  said  date.  Plaintiff  says  that  in 
acco:-dance  with  the  conditions  hereinbefore 
set  out  he  did  demand  of  said  defendant  the 
issual  of  a  paid-up  policy  as  aforesaid,  but 
that  defendant  declined  and  refused  to  Issue 
the  policy  aforesaid,  and  is  now  declining 
and  refusing  to  Issue  same.  Plaintiff  says 
that  at  the  time  of  the  said  lapse  and  for- 
feiture according  to  the  published  rates  of 
the  said  defendant  company  there  was  ani 
Is  now  due  him  from  the  said  defendant  a 
paid-up  nonpartlcipating  policy  of  life  insur- 
ance for  $750,  which  said  defendant  refuses 
and  declines  to  issue  to  said  plaintiff." 

8o  much  of  the  answer  of  defendant  as  Is 
deemed  material  reads  as  follows: 

"The  defendant  company  admits  that  it 
did,  <m  the  16th  day  of  June,  1800,  execute 
and  deliver  to  plaintiff  Samuel  I.  Miles  its 
p<rilcy  of  Insurance  for  $5,000,  No.  69,066,  fil- 
ed with  the  petition  herein,  and  the  contract 
of  insurance  between  plaintiffs  and  defend- 
ant is  set  forth  in  said  policy,  and  not  other- 
wise. Defendant  admits  that  said  policy  was 
so  Issued  for  the  benefit  of  Alma  Miles,  sis- 
ter of  the  insured,  her  coi^intlff;  and  ad- 
mits that  plaintiffs  have  paid  three  full  an- 
nual premiums  on  said  policy  of  Insurance; 
and  admits  that  on  December  16,  1893,  said 
policy  did  become  lapsed  and  forfeited  for 
nonpayment  of  premiums.  For  further  an- 
swer the  defendant  company  says  that  said 
policy  and  contract  of  insurance  between 
plaintilTs  and  defendant  contained,  and  does 


now  contain,  the  f<Aowlng  stipulations  and 
conditions,  viz.:  '(S)  Notwithstanding  this 
policy  shall  lapse  and  become  forfeited  foi 
nonpayment  of  any  premium  upon  the  da; 
upon  which  the  same  shall  fall  due  accord- 
ing to  the  terms  thereof,  as  hereinbefore  con- 
tained, yet,  after  the  i>ayment  of  three  an- 
nual premiums,  and  upon  demand  made  with 
surrender  of  this  policy  within  six  months 
after  such  lapse  by  such  nonpayment,  this 
company  will  issue  a  nonpartlcipating  paid- 
up  policy  for  such  sum  as  the  reserve  upon 
this  policy  at  the  time  of  such  lapse  and  for- 
feiture by  such  nonpayment,  as  provided  by 
chapter  347  of  the  Laws  of  New  Tork  of 
1879,  .will  purchase  as  a  single  premium  at 
the  company's  published  rates,  and  the  paid- 
up  Insurance  purchased  by  the  surrender  of 
this  policy  shall  be  payable  at  the  same  times 
and  imder  the  same  conditions,  except  as  to 
payment  of  premiums  and  the  guaranty  of 
the  full  reserve  as  a  cash  value  as  the  orig- 
inal policy:  provided  and  agreed,  however, 
that  any  voluntary  application  by  the  com- 
pany of  such  dividends  as  hereinafter  men- 
tioned shall,  as  relates  to  action  under  chap- 
ter 347  of  the  Laws  of  New  York,  1879,  be 
taken  Into  consideration  In  computing  the 
amount  of  the  reserve  thereunder.'  Defend- 
ant, further  answering,  says  that  the  law  of 
New  York  referred  to  in  said  stipulation  and 
agreement.  Is  and  was  in  words  and  figures 
as  follows,  to  wit:  'Chapter  847,  Laws  of 
New  York  1879.  An  act  to  protect  the  rights 
of  policy  holders  In  life  Insurance  companies. 
Passed  May  21st,  1879.  The  people  of  the 
state  of  New  York  represented  in  senate  and 
assembly,  do  enact  as  follows:  (1)  When- 
ever any  policy  of  life  Insurance  hereafter 
issued  by  any  company  organized  or  Incor- 
porated under  the  laws  of  this  state  after  be- 
ing in  force  three  full  years,  shall  by  its 
terms  lapse  or  become  forfeited  for  the  non- 
payment of  any  premium  or  any  note  given 
for  a  premium  or  loan  made  in  cash  on  the 
policy  as  security,  or  of  any  Interest  on  such 
note  or  loan,  unless  the  provisions  of  this 
act  are  waived  In  the  application  and  notice 
of  such  waiver  written  or  printed  in  red  ink 
on  the  margin  of  the  face  of  the  policy  when 
Issued,  the  reserve  on  such  policy  including 
dividends,  additions,  calculated  at  the  date  of 
the  failure  to  make  any  of  the  payments 
above  described  according  to  the  American 
Experience  Table  of  Mortality  and  with  in- 
terest at  the  rate  of  4%  per  cent,  per  annum, 
after  deducting  any  indebtedness  of  the  in- 
sured on  account  of  any  annual,  semiannual 
or  quarterly  premium  then  due,  or  any  loan 
made  In  cash  on  such  policy,  evidence  of 
which  is  acknowledged  by  the  insured  in 
writing,  shall  on  demand  made  with  surren- 
der of  the  pcdicy  within  six  months  after 
such  lapse  be  taken  as  a  single  premium  of 
life  insurance  at  the  published  rates  of  the 
company  at  the  time  the  policy  was  Issued 
and  shall  be  applied  as  shall  have  been 
agreed  in  the  application  and  policy,  eltli^ 
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to  coDtUrae  the  inaurance  of  tlie  policy  In 
force  at  Its  full  amount  bo  long  as  such,  single 
premium  will  purchase  temporary  Insurance 
for  that  amount,  at  the  age  of  the  Insured 
at  the  time  of  lapee  or  purchase  upon  the 
same  life  at  the  same  age  paid  up  insurance 
payable  at  the  time  under  the  same  condi- 
tions,  except  as  to  payment  of  premiums  as 
the  original  policy:  provided  that  If  no  such 
agreement  be  expressed  in  the  application 
and  poUcy  the  said  single  premiums  may  be 
applied  in  either  of  the  modes  above  ^eci- 
fled,  at  the  option  of  the  owner  of  the  policy, 
notice  of  such  option  to  be  contained  in  the 
demand  hereinbefore  required  to  be  made  to 
prevent  the  forfeiture  of  the  policy.  .  Pro- 
vided, also,  that  the  net  value  of  the  Insur- 
ance given  for  such  single  premium  under 
this  section  computed  by  the  standard  of  this 
state  shall  in  no  case  be  less  than  %  of  the 
entire  reserve  after  deducting  the  indebted- 
ness as  specified;  but  such  Insurance  shall 
not  participate  in  the  profits  of  the  company.' 
Defendant  says  that  said  law  was  printed  In 
■aid  policy  filed  herein,  and  made  part  here- 
of, and  tiiat  defendant  company  and  plain- 
tiffs in  issuing  and  accepting  said  policy  con- 
tracted with  reference  to  said  law,  and  agreed 
that  same  slKHiId  become  and  was  a  part  of 
■aid  contract  of  Insurance.  Plaintiffs,  in  ac- 
cepting said  policy,  did  so  upon  the  condi- 
tions and  agreements  printed  by  the  com- 
pany on  the  inside  of  the  policy,  and  such 
conditions  and  agreements  were  referred  to 
and  accepted  by  plaintiffs  and  the  assured  as 
part  of  the  said  contract  of  insurance,  and 
it  is  and  was  agreed  that  such  conditions 
and  agreements  should  and  shall  have  the 
same  force  and  effect  as  If  printed  in  full 
over  the  signature  of  the  parties  to  said  con- 
tract Defendant  further  says  that  the  law 
referred  to  and  stated  herein  was  by  tlie  peo- 
ple of  New  York  represented  in  senate  and 
assemttly  duly  enacted  for  the  benefit  and  to 
protect  the  rights  of  policy  holders  in  life  in- 
surance companies,  and  said  law  was  duly 
signed  and  sealed  by  proper  authority,  where- 
by it  was  placed  in  full  force  and  effect,  and 
was  at  the  time  of  the  making  of  the  con- 
tract filed  herein  and  is  now  the  law  of  New 
York,  and  In  full  force  and  effect  Defendant 
further  says  that  by  the  express  terms,  con- 
ditions, and  agreements  of  said  contract  of 
Insurance,  as  more  particularly  set  out  here- 
inbefore, It  was  provided  and  agreed  between 
plaintiffs  and  defendant  that  no  nonpartld- 
patlng  paid-up  policy  of  insuraaoe  should  be 
issued  unless  demand  therefor  was  made 
within  six  months,  with  surrender  of  this 
policy.  No.  C9,00G,  from  the  time  default  was 
made  in  payment  of  premiums  and  from  time 
policy  lapsed  and  became  forfeited  for  rea- 
son of  nonpayment  of  the  premium  when 
due;  and  defendant  says  that  six  months 
was  and  is  a  reasonable  time  within  which 
to  make  said  demand  and  surrender  ot  policy 
aforesaid.  Defendant  says  that  plaintiffs  did 
make  such  default  and  said  policy  did  lapse 


and  become  forfeited  for  nonpayment  of  pre- 
miums as  aforesaid,  on  the  16th  day  ot  De- 
cember, 1S93,  and  plaintiffs  did  not  demand 
Of  defendant  such  paid-up  policy  or  any  poli- 
cy  within  six  mouths  from  the  date  of  de- 
fault and  lapse  as  hereinbefore  mentioned, 
and  did  not  within  said  time  offer  to  sur- 
rmder  said  policy  No.  69,066,  and  plaintiffs 
did  not  until  in  the  month  of  December,  1SS7, 
four  years  after  said  default  and  lapse,  make 
demand  for  such  paid-up  policy.  Defendant 
pleads  and  relies  upon  said  default  in  payment 
ot  premimns  and  plaintiffs'  failure  to  demand 
said  paid-up  nonpartlcipatlng  polity,  with  said 
surrender,  within  six  mantbs  tliereaf  ter,  as 
provided  by  the  terms  and  conditions  and 
agreements  of  said  p<^lcy  of  life  Inaurance 
and  the  laws  of  New  York.  In  bar  of  plaln- 
tiffls'  right  to  relief  sooght" 

"(8)  The  defendant  Washington  Life  In- 
surance Ck>mpany,  tor  further  answer  says: 
It  is  a  corporation  created  under  and  by  vir- 
tue of  th«  laws  of  the  state  of  New  York 
for  the  purpose  of  inswing  the  lives  of  its 
membecB  tipon  what  la  kiKiwn  as  'the  mutnal 
plan'  of  insnrance,  and  defendant  says  its 
insurance  business  has  always  been,  was  at 
the  time  of  issning  of  the  policy  filed  lierein, 
ever  sinee  then,  and  Is  now  conducted  on 
the  principle  of  giving  policy  holders  interest 
In  the  profits  of  the  company,  as  is  required 
l»y  its  charter,  a  copy  of  which  is  filed  here- 
with and  made  part  hereof,  marked  'Char- 
ter*;  and  defendant  says  section  2  of  arti- 
cle 8  of  said  charter  reads  as  fidlows:  'Sec- 
tion 2,  art  3  (amended  1863  to  read  as  fol- 
lows): The  Inaurance  business  of  the  com- 
pany shall  be  condocted  upon  the  principle 
of  giving  to  policy  holders  an  interest  in  the 
profits  of  tbe  company  as  her^nafter  pro- 
vided, imless  otherwise  expressly  agreed  be- 
tween the  company  and  the  insured.'  De- 
fendant saya  that  Its  policy  bidders  have  at 
all  times  shared  in  the  profits  «f  tlte  com- 
pany as  required  by  Its  charter,  and  aald 
defendant  has  never  otherwise  expressly 
agreed  with  its  poUcy  holders  at  any  time, 
but  said  poUcy  htdders  have  at  all  times 
shared  in  any  and  all  profits  ot  the  ooai>any 
to  which  they  were  entitled  under  the  bar- 
ter of  said  defendant  company  and  undH'  its 
by-law«,  and  said  profits  have  at  all  times 
been  apportioned  among  such  policy  holders 
and  paid  or  applied  in  the  nuinner  and  at 
■och  times  as  the  board  of  directors  deter- 
mined from  time,  which  said  board  of  di- 
rectors bad  a  right  to  so  determine  under 
the  company's  cliarter  under  the  laws  of  the 
state  of  New  York.  Defendant  says  tliat 
section  2  of  article  7  of  said  charter  la  in 
words  and  figures  as  follows,  to  wit:  'Sec- 
tion 2  (amended  1863  to  read  as  follows): 
The  holders  of  said  capital  stock  aball  be 
entitled  to  a  semiannual  net  dividend  oat  of 
the  earnings  of  the  company  of  (but  ngt  «x- 
oeedlng)  three  and  ooe^aaU  per  cent  on 
the  amount  of  stock  held  by  thea  respec- 
tively, payable  on  and  after  the  first  day  ot 
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February  and  August  xvltboat  deduction; 
and  said  payments  commencing  ^itb  the 
first  day  of  August,  1863.'  Defendant  says 
section  1,  art  8,  of  said  charter  is  in  words 
and  figures  as  follows,  to  wit:  'Section  1 
(amended  1863  to  read  as  follows):  The 
company,  within  sixty  days  next  after  the 
expiration  of  Atc  years  from  the  first  day 
of  January,  18C1,  and  within  the  first  sixty 
days  next  after  the  expiration  of  every  sub- 
sequent  period  of  five  years,  shall  cause  a 
general  statement  to  be  made  of  the  affairs 
of  the  company,  which  shall  then  exhibit 
the  amount  of  the  then  remaining  net  profits 
of  the  company  after  allowing  a  sufficient 
amount  to  reinsiire  all  outstanding  risks 
and  to  cover  all  other  obligations.  The 
whole  amount  of  the  net  profits  so  ascer- 
tained as  above  provided  shall  be  credited 
to  the  account  of  the  policy  holders  entitled 
to  participate  in  the  profits,  which  shall  be 
apportioned  among  them  and  paid  or  ap- 
plied in  such  manner  and  at  such  time  as 
the  board  of  directors  may  deem  equitable 
and  from  time  to  time  provided.'  Defend- 
ant says  that  out  of  the  premiums  paid  by 
plaintiffs  on  said  policy  this  defendant  re- 
tnlned  and  held  on  hand  until  1st  day  of 
Juljr.  1884,  which  was  and  is  three  yearn 
and  six  months  from  the  date  of  said  policy, 
the  sum  of  $94.10,  which  was  the  net  re- 
serve derived  from  said  policy,  which  was 
the  full  extent  of  plalntlfliB'  Interest,  if  any 
they  had,  for  life  insurance  In  this  defend- 
ant mutual  life  insurance  company  by  rea- 
son of  said  policy  No.  69,066.  Defendant 
says  that  all  other  sums  paid  on  said  policy, 
and  all  other  policies  issued  by  said  com- 
pany then  In  existence  and  force,  have  long 
since  been  distributed  and  disposed  of 
among  its  then  outstanding  policy  holders 
according  to  the  terms  of  its  charter  and  as 
required  by  the  laws  of  the  state  of  New 
York,  after  having  first  paid  therefrom  the 
necessary  costs  and  expenses  of  conducting 
the  business  of  said  defendant  company. 
Defendant  says  by  reason  of  plaintiffs'  fail- 
ure to  pay  premiums  on  said  policy  No.  69,- 
0ti6  when  due,  and  their  failure  to  deliver 
up  to  defendant  the  said  policy  within  six 
monthSb  as  herelntvefore  more  specifically  set 
out,  said  plaintiffs  forfeited  all  right  and  in- 
terest in  and  to  said  net  reserve  derived 
from  premiums  paid  on  said  policy  and  all 
other  policies  outstanding  against  said  com- 
pany, and  plaintiffs'  said  interest  In  said 
net  resen'e  was  so  forfeited  and  became  the 
assets  of  the  existing  and  continuing  policy 
holders  of  said  company,  and  has  long  since 
said  lapse  and  forfeiture,  with  the  knowl- 
edge and  consent  of  plaintiffs,  been  credited 
and  paid  to  them,  the  said  existing  and  con- 
tinuing policy  holders,  after  first  having 
paid  costs  and  expense  of  carrying  on  the 
business  of  said  defendant  company,  accord- 
ing to  and  as  required  by  defendant's  char- 
ter and  by  the  laws  of  New  York;  and  defend- 
ant says  said  net  reserve  derived  from  said 


policy  No.  69,066  has  been  so  credited  as  the 
assets  of  the  continuing  policy  holders  of 
defendant  company  in  all  subsequent  decla- 
rations and  distributions  of  surplus  and 
profits  which  said  company  has  declared 
and  distributed  among  its  members  since 
plaintiffs  ceased  to  be  members  thereof. 
Defendant  says  that  sixty  days  after  the  Ist 
of  January,  1896,  as  required  by  its  char- 
ter (section  1,  art.  8),  It  made  a  general 
statement  of  its  business  and  affairs,  which 
exhibited  the  then  remaining  net  profits  of 
the  company  after  allowing  a  suflBclent 
amount  to  Insure  all  outstanding  risks  auA 
to  cover  all  obligations,  and  the  whole 
amount  of  net  profits  was  ascertained  and 
credited  to  the  existing  and  continuing  pol- 
icy holders,  and  was  apportioned  among 
them  as  required  by  defendant's  charter  at 
whi<Ai  time  plaintiffs  were  not  members  of 
the  defendant  company,  their  policy  having 
long  prior  thereto  lapsed  and  become  for- 
feited as  hereinbefore  specifically  set  out 
Defendant  says  that  It  was  the  duty  of 
plaintiffs  to  surrender  said  policy  with  a 
demand  for  the  paid-up  policy  in  lieu  there- 
of, if  they  intended  to  require  defendant  to 
Issue  paid-up  ipolicy,  within  a  reasonable 
time  from  time  of  default  as  hereinbefore 
set  out;  but  defendant  says  plaintiffs  did 
not  make  such  demand,  coupled  with  sur- 
render of  policy,  or  at  all,  within  a  reason- 
able time  after  the  lapse  of  said  policy  for 
nonpayment  of  premiums  as  hereinbefore 
more  speciflcnlly  set  out.  Defendant  says 
that  since  the  lapse  of  said  policy  and  filing 
of  petition  herein  the  rights  and  Interest  of 
continuing  policy  holders  have  intervened, 
and  to  now  require  defendant  to  issue  said 
paid-up  policy  would  plunge  its  business  In 
an  unsettled  and  uncertain  condition,  would 
be  a  fraud  and  hardship  upon  its  continuing 
members.  Defendant  says  that  said  policy 
ceased  to  be  a  liability  against  said  defend- 
ant on  the day  of ,  189-,  and  pri- 
or thereto,  and  has  never  since  that  time 
been  a  liability  agahist  defendant,  and  is  not 
now  a  llablHty  against  defendant  company, 
by  reason  of  plaintiffs'  failure  to  demand  a 
paid-up  policy  and  surrender  said  policy  No. 
69,006  within  a  reasonable  time  after  fail- 
ure to  pay  premiums  due  and  after  lapse  of 
said  policy.  Defendant  says  six  months 
was  and  is  a  reasonable  time  within  which 
to  make  such  demands  and  surrender,  and 
defendant  says  that  by  the  negligence,  lach- 
es, and  failure  to  perform  the  condition  of 
said  policy  and  the  conditions  imposed  by 
the  law  copied  herein  plaintiffs  are  estopped 
to  maintain  this  action,  and  defendant 
pleads  such  negligence,  laches,  and  failure 
as  a  bar  to  prosecution  of  this  action  and  re- 
lief sought. 

"(4)  Defendant  saya,  If  It  Is  liable  to  plain- 
tiffs for  a  paid-up  nonparticlpating  policy  in 
any  sum,  which  It  denies,  it  is  only  liable 
for  nonparticlpating  paid-up  policy  for  such 
sum  as  the  reserve,  $94.10,  on  said  policy 
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at  the  time  of  lapse  and  forfeiture  by  rea- 
son of  nonpayment  of  premiums,  will  pur- 
chase as  a  single  premium  at  the  company's 
published  rates,  and  defendant  says  that 
said  reserve  would,  at  company's  published 
rates,  purchase  only  a  paid-up  nonparticlpat- 
Ing  policy  for  $250,  and  no  more,  when  as- 
certained In  the  manner  set  out  in  the  policy 
No.  68,066,  which  was  and  is  the  manner 
agreed  to  by  and  between  the  plaintiff  and 
defendant  for  determining  the  amount  of 
such  paid-up  insurance.  Wherefore  defend- 
ant, having  fully  answered,  prays  that  the 
petition  herein  be  dismissed,  that  it  have 
Judgment  for  costs,  and  It  prays  for  all  prop- 
er and  equitable  relief." 

It  will  be  seen  from  the  foregoing  that 
the  stipulations  of  the  policy  require  the  In- 
sured to  apply  for  the  paid-up  policy  In 
question,  and  required  the  demand,  accom- 
panled  with  a  surrender  of  the  policy,  to  be 
made  within  six  months  from  the  time  at 
which  the  policy  had  lapsed  on  account  of 
the  nonpayment  of  premiums.  The  court, 
however,  upon  final  submission  of  the  cause, 
adjudged  that  the  plaintlfC  should  recover  ot 
the  defendant,  the  appellant,  a  paid-up  non- 
participating  policy  of  life  insurance  for  $210 
in  said  company  for  the  benefit  of  the  plain- 
tiff Alma  Miles,  and  it  was  further  adjudged 
that  the  defendant,  now  appellant,  issue  to 
him,  the  plaintiff,  the  said  policy  of  insur- 
ance aforesaid;  and  It  was  further  adjudged 
that  plaintiff  have  Judgment  against  the  de- 
fendant for  the  costs;  to  all  of  which  the 
defendant  excepted,  and  prayed  an  appeal 
to  this  court,  which  was  granted. 

Numerous  authorities  are  cited  by  both  ap- 
pellant and  appellees.  It  Is  the  contention 
of  appellees  that  time  is  not  of  the  essence 
of  the  contract,  and  that  under  the  stip- 
ulations of  the  policy  the  appellees  had  paid 
for  and  were  entitled  to  a  paid-up  policy  as 
stipulated  for  in  the  policy  of  insurance. 
In  Montgomery  v.  Insurance  Co.,  14  Bush, 
61,  it  appears  that  a  policy  of  life  Insurance 
was  Issued  with  the  stipulation  that,  after 
certain  payments  had  been  made,  the  in- 
sured, within  a  certain  specified  time,  might 
surrender  the  p(^cy,  and  obtain  a  paid-up 
policy  for  a  certain  amount.  The  question 
In  the  case  involved  was  the  right  of  the 
Insured  to  a  paid-up  policy  although  demand 
was  not  made  within  the  time  specified  lu 
the  policy,  and  this  court  said:  "Time  is 
not  generally  of  the  essence  of  contracts. 
Story,  Eq.  i  77S.  It  may  be  so  when  the 
contract  Is  executory  on  both  sides,  or  when 
the  nature  of  the  transection  or  stipulation 
of  the  parties  shows  it  was  so  intended  by 
them;  but  when  the  defendant  has  received 
the  entire  consideration  for  performance  on 
his  part,  and  has  no  other  defense  except 
tliat  the  plaintiff  did  not  come  within  the 
stipulated  time  to  demand  performance,  we 
are  not  acquainted  with  any  authority  or 
legal  principle  upon  which  such  a  defense 
can  be  upheld  in  a  court  of  equity.    If,  for 


any  reason,  the  defendant  has  become  un- 
able to  perform  his  agreement,  or  perform- 
ance would  be  more  difficult  or  onerous  at 
the  time  of  the  demand  than  it  would  have 
been  at  the  time  stipulated,  there  might  be 
plausibility  In  such  a  defense,  and  a  court 
of  equity  would  no  doubt  either  deny  all 
relief  to  the  plaintiff  or  grant  relief  upon 
terms  that  would  compensate  the  defendant 
for  the  additional  burden  resulting  from  the 
plaintiff's  delay;  but  nothing  of  the  kind 
Is  pretended  In  thia  case.  The  proposition 
upon  which  this  branch  of  the  company's 
defense  rests  is  this,  and  nothing  mmre:  It 
is  admitted  that  the  assured  paid  for  a  paid- 
up  p<rilcy  for  $4,000,  and  that  if  the  old 
policy  had  been  surrendered  at  any  time 
between  September  6,  1S72,  and  September 
6, 1873,  the  company  would  have  been  bound 
to  Issue  a  new  policy  for  that  sum;  and  be- 
cause the  old  policy  was  not  surrendered 
within  that  time  the  assured  has  lost  the 
benefit  of  $4,000  paid-up  insurance."  In 
Insurance  Oo.  v.  Jarboe,  102  Ky.  80,  42  S. 
W.  1007,  80  Am.  St  Rep.  343,  the  syllabus 
reads:  "Under  the  provision  of  a  policy  ot 
life  Insurance  that  'after  three  full  annuid 
payments  have  been  paid  upon  this  policy, 
the  company  will,  upon  the  legal  surrender 
thereof  before  default  In  payment  of  any 
premiums,  or  within  six  months  thereafter, 
issue  a  nonparticlpating  policy  for  paid-^ip 
insurance,  payable  as  herein  provided,  for 
the  proportion  of  the  amount  of  this  policy 
which  number  of  full  years'  premium  paid 
bears  to  the  total  number  required,'  time  is 
not  of  the  essence  of  the  contract  and  the 
Insured  does  not  forfeit  his  right  to  such 
paid-up  policy  by  a  failure  to  demand  it  or 
to  surrender  the  orlgrinal  policy  within  six 
months  after  default  The  original  policy 
being  dead,  the  Insured  Is  not  required  to 
surrender  it  before  bringing  suit  for  the 
paid-up  policy."  The  court  In  discussing 
the  question  under  consideration,  said:  "It 
will  be  seen  from  the  policy  In  the  case  at 
bar  that  It  was  distinctly  provided  that  If 
the  assiured  paid  three  annual  payments,  he 
was  then  entitled  to  a  paid-up  policy  in  pro- 
portion to  the  premium  paid,  provided  he 
surrendered  the  policy  before  he  made  de- 
fault or  within  six  months  after  default  in 
the  payment  of  premiums.  It  is  clear  un- 
der the  contract  that  the  three  payments  not 
only  continued  the  policy  la  force  for  the 
time  being,  but  also  paid,  at  the  election 
of  the  assured,  for  a  paid-up  policy  in  pro- 
portion to  the  premiums  paid.  The  contract 
has  none  of  the  elements  of  an  offer  to  sell, 
but  it  is  a  clear  case  In  which  the  assured 
has  bought  and  paid  for  a  certain  thing. 
It  has  a  stipulation,  in  effect  that  he  shall 
demand  it  within  six  months  after  his  aban- 
donment of  the  other  benefits  acquired  un- 
der the  same  contract  The  only  defense 
presented  In  this  case  Is  the  slmide  fact 
that  the  appellees  had  not  within  six 
months  after  the  failure  to  pay  the  premium 
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due,  surrendered  the  original  policy  and  de- 
manded the  issuing  of  the  other.  It  is  not 
pretended  that  it  was  any  more  dlfflcnlt 
or  ezpenslTe  tor  the  appellant  to  issue  a 
paid-up  policy  when  demanded  than  if  it  had 
been  demanded  at  the  end  of  the  six  months, 
n<»  can  It  be  of  any  pecuniary  consequence 
to  defendant  whether  the  forfeited  policy 
-was  delivered  up  before  the  institution  of 
this  suit  The  original  policy,  being  dead 
and  of  no  ^ect,  could  be  of  no  value  to 
any  person."  It  is  furthw  stated  in  the 
opinion  as  follows:  "To  the  extent,  if  any, 
that  the  principles  announced  in  the  deci- 
sions In  Insurance  Co.  t.  Barbour,  92  B^. 
427,  17  8.  W.  790,  15  L.  R.  A.  448,  and  Hex- 
ter  ▼.  Insurance  Co.,  91  Ky.  85ft,  15  S.  W. 
8S3,  conflict  with  the  doctrine  announced  in 
Montgomery  v.  Insurance  Co.,  they  are  over- 
ruled."  The  same  doctrine  was  affirmed  in 
Insurance  Co.  v.  Patt»8on  (Ky.)  80  S.  W. 
383.  53  li.  R.  A.  378. 

From  the  foregoing  It  will  be  seen  that  the 
settled  rule  of  this  state  is  that  time  Is  not 
considered  of  the  essence  of  the  contract  In 
such  insurance  ix)llcle8  as  the  one  under  con- 
sideration, and  that  the  mere  failure  to  sur- 
render the  policy  and  demand  the  Issuance 
of  the  paid-up  policy  within  the  time  pre- 
scribed in  the  policy  does  not  defeat  the 
right  of  the  Insured  to  obtain  the  paid-up 
policy  stipulated  tor  in  the  contract  of  in- 
surance. It  Is,  however,  insisted  for  appe- 
lant that  tmder  the  principles  of  the  deci- 
sions heretofore  referred  to  the  appellant  in 
this  case  comes  within  the  rule  laid  down  in 
the  decision  supra,  to  wit:  That  the  con- 
ditions of  the  parties  had  changed,  or  that 
performance  would  be  more  onerous  than  if 
reqnired  within  the  specified  time;  and  it  is 
claimed  that  the  appellant  in  this  case  had 
distributed  the  supposed  surplus  accruing 
from  the  forfeited  policy  in  question,  and 
that  the  laws  of  New  York,  und»  whose 
laws  the  appelant  was  authorized  to  do  busi- 
ness, required  it  to  distribute  such  surplus 
amongst  the  policy  holders,  and  that,  there- 
fore, to  be  reqnired  now  to  issue  the  paid-up 
policy  demanded  would  impose  upon  the  pol- 
icy holders  or  others  a  loss  or  some  depriva- 
tion of  rights  or  interests  that  would  not 
have  occurred  if  the  demand  bad  been  made 
within  six  months  from  the  time  the  policy 
lapsed.  We  do  not  think  there  Is  any  force 
In  this  argument  In  the  first  place,  it  may 
be  said  that  the  company  should  be  pre- 
sumed to  know  the  law,  and  should  not  re- 
port the  proceeds  of  the  lapsed  policy  as  a  sur- 
plus until  after  the  time  in  which  it  would 
be  exempt  from  issuing  the  paid-up  policy. 
Moreover,  the  policy  holders  must  be  pre- 
sumed, when  they  receive  policies  of  Insur- 
ance in  the  company,  to  assume  whatever 
risks  that  legally  attend  or  may  result  from 
the  issuance  of  their  policies.  In  addition 
to  this.  It  may  be  said  that  there  Is  noth- 
ing In  this  case  to  show  that  the  reserve 
fnnd  of  appellant  la  not  amply  sufficient  to 


equalize  and  protect  the  taiterests  of  all  the 
policy  holders  In  said  company.  It  is  con- 
tended for  the  appellant  that  under  the  rules 
aud  customs  of  the  company,  on  the  1st  of 
January  succeeding  the  expiration  of  the 
time  lapsed  policy  holders  can  apply  for  a 
paid-up  policy,  the  surplus  Is  distributed  or 
disposed  of,  and  therefore  they  should  not 
be  required  after  that  time  to  Issne  paid-up 
policies.  If  this  be  true  as  a  matt»  of  law, 
they  might  adopt  any  other  mle,  and  in  10 
or  20  days  after  the  termination  of  6  months 
make  distribution  of  the  surplus  so  acquired, 
and  thus  always  defeat  the  rules  laid  down 
in  the  cases  supra. 

The  appellant  earnestly  insists  that  the 
courts  should  lay  down  some  rule  or  some 
time  at  which  the  right  to  demand  and  re- 
ceive a  paid-up  policy  should  terminate. 
Taking  into  conslderati<»i  the  nature  of  life 
insurance,  and  all  the  facta  and  circumstan- 
ces involved  therein,  we  are  of  opinion  that 
the  insured  should,  within  five  years  from 
the  time  he  was  entitled  to  demand  a  paid- 
up  policy,  make  such  demand,  or  that  his 
laches  in  so  doing  should  bar  his  right  to 
demand  and  receive  the  same. 

For  the  reasons  indicated,  the  Judgment 
appealed  ftom  is  affirmed. 


REDMOND'S  ADM'X  v.  RBTOMOND  et  al.: 

(Court  of  Appeals  of  Kentucky.     Feb.   19, 
1902.) 

ESTATES  OF  DECBASSD  FE}RSONS  —  BBNEFIT 
FUND— BURIAL  EXPENSES— WIDOWS  RIGHT 
—SETTLEMENT  OP  BBTATB— SUIT— ABSENCE 
OF  DEBTS  OR  PERSONAL  ASSETS-CONVEY- 
ANCE BT  HUSBAND— FRAUD  OF-DOWEB— 
HOMESTEAD. 

1.  Where  a  decedent  left  no  personal  estate 
except  a  certificate  In  a  society  to  which  he  be- 
longed, by  which  $40  was  appropriated  to  pay 
the  burial  expenses  of  a  member,  that  fund 
having  been  paid  to  the  widow,  she  was  not 
entitled  to  retain  it  as  part  of  her  distributive 
share,  but  was  properly  required  to  pay  It  on 
burial  expenses. 

2.  As  the  payment  of  that  fnnd  for  that  pur- 
pose left  no  personal  estate  to  be  administered 
or  debts  to  be  paid,  an  action  by  the  adminis- 
tratrix to  settle  her  accounts  was  proi>erly  dis- 
missed. 

3.  Under  Ky.  St.  {  2182,  providing  that  "aft- 
er the  death  of  either  the  husband  or  wife  the 
survivor  shall  have  an  estate  for  his  or  her 
life  in  one-third  of  all  the  real  estate  of  which 
he  or  she  or  any  one  for  his  or  her  use  was 
seized  of  an  estate  in  fee  simple  during  the 
coverture,"  the  widow  was  entitled  to  dower  in 
land  which  the  husband  conveyed  to  his  son 
for  the  purpose  of  defeating  her  dower  right, 
as  the  son  held  the  title  for  his  father. 

4.  The  fact  that  the  wife  was  not  living  with 
the  husband  at  his  death  does  not  deprive  her 
of  the  right  to  a  homestead  in  property  on 
which  he  made  his  home. 

6.  The  widow  must  elect  whether  she  will 
take  dower  or  homestead,  as  she  Is  not  entitled 
to  both. 

Appeal  from  circuit  court,  Mason  county. 
"To  be  officially  reported." 

'  Reported  by  Edward  W.  Hlnes.  Esq.,  9f  tiM  ftaakv 
tort  bar,  and  tormerlj  state  reportar.    ( -,00QIC 
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Action  by  Uargaret  Redmond,  as  widow 
and  as  administratrix  of  James  Redmond, 
against  Michael  Redmond  and  others,  for  a 
settlement  of  the  estate  of  plaintiff's  intes- 
tate, and  for  Judgment  In  plaiatifTs  favor 
for  her  Interest  therein  as  widow.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

A.  E.  Cole  &  Son  and  E.  L.  Wortblngton, 
for  appellant.  Edward  W.  Hlnes  and  A.  M. 
3.  Cochran,  for  appellees. 

HOBBON,  J.  Appellant,  Margaret  Red- 
mond, and  James  Redmond  were  married 
about  the  year  1870.  They  had  each  been 
married  before,  and  had  had  children  by  the 
former  marriage.  They  did  not  live  hap- 
pily togethec,  and  after  a  few  years  separat- 
ed, but  w«re  never  divorced.  James  Red- 
mond died  In  the  year  1S95.  Margaret  Red- 
mond qualified  as  administratrix  of  his 
estate,  and  brought  this  suit  as  administra- 
trix and  as  widow  for  the  settlement  of  the 
estate  and  for  judgment  In  her  favor  for 
her  Interest  therein.  James  Redmond  left 
no  personal  estate,  except  a  certificate  in  a 
society  to  which  he  belonged,  by  which  $40 
was  appropriated  to  pay  the  burial  expenses 
of  a  member.  Before  the  suit  was  brought 
to  settle  the  estate,  the  children  of  James 
Redmond  had  paid  ofT  all  the  debts  except 
$40  of  the  burial  expenses,  which  was  left 
to  be  paid  by  the  ?40  from  tte  society.  The 
adminlBtratrlx  coHected,  the  f40,  and  claimed 
it  as  part  of  her  distributive  share.  As,  by 
the  rules  of  the  society,  the  $40  was  to  be 
applied  to  the  payment  of  the  burial  ex- 
penses, the  court  property  Iield  that  tlie  fund 
should  be  paid  on  this  bill,  and,  as  this  left 
no  personal  estate  to  be  administered  or 
debts  to  be  paid,  he  properly  dismissed  the 
action  for  a  settlement  of  the  accounts  of 
the  adminlBtratrlx.  The  rights  of  the  widow 
present  a  more  difficult  question.  James 
Redmond  owned  at  his  death  a  house  and 
lot,  where  he  had  resided,  with  his  children, 
(or  many  years.  In  the  year  1886  he  bought 
at  public  sale  another  piece  of  property  for 
$2,200,  now  worth  about  $3,000.  He  paid  for 
this  property  himself,  except  the  last  pay- 
ment of  $450,  which  was  paid  by  his  son 
Mike  Redmond;  at  least  Mike  Redmond  gave 
the  check.  When  James  Redmond  bought 
the  property,  he  was  separated  from  his 
wife,  and  did  not  desire  her  to  have  dower 
or  any  Interest  In  It  He  had  It  conveyed  to 
Mike  Redmond;  but  he  always  controlled  it, 
collected  the  rents,  and  treated  It  as  his  own. 
Mike  Redmond  was  then  working  at  a  salary 
of  $0  or  $8  a  week,  and  seems  to  have  bad 
no  other  resources.  About  the  year  1894 
Mike  Redmond  was  preparing  to  get  married, 
and  he  then  conveyed  the  property  to  James 
Redmond  for  life,  with  power  to  sell  or  con- 
vey at  pleasure,  and  with  remainder  ait  his 
death  to  all  his  children.  This  deed  was 
made  l>ecanse  James  Redmond  preferred  to 


risk  his  wife's  dower  In  the  propertj,  rather 
than,  as  he  expressed  it,  that  his  daugbt«- 
lu-law  might  get  it  alL    Without  regard  to 
the  effect  of  the  second  deed  conveying  a 
life  estate  with  power  of  diapo8itl<m,  we 
are  satisfied  from  all  the  circumstances  that 
the  property  was  originally  bought  by  James 
Redmond,  that  the  deed  was  made  to  Mike 
Redmond  In  fraud  of  the  wife's  rights,  and 
that  Mike  Redmond  always  held  the  tide 
for  his   father.    By  section  213%  Ky.   St, 
"after  the  death  of  either  the  husl)and  or 
wife  the  survivor  shall  have  an  estate  for 
bis  or  her  life  in  one-third  of  all  the  real 
estate  of  which  he  or  she  or  any  one  for  his 
or  her  use  was  seized  of  an  estate  In  fee 
simple  durlnc  the  coverture."     Under  this 
statute  the  wife  is  entitled  to  dower  In  the 
land  held  by  MUie  Redmond  for  the  use  of 
his  father.    At  common  law,  conveyances  In 
fraud  of  the  rights  of  the  wife  were  held 
void.    This  principle  has  often  been  recog- 
nized by  tliis  court    Murray  v.  Murray,  90 
Ky.  1,  13  S.  W.  244,  8  L.  R.  A.  9S;    Mani- 
kee'B  Adm'x  v.  Beard,  85  Ky.  20,  2  S.  W. 
545;   Petty  v.  Petty,  4  B.  Mon.  216.  39  Am. 
Dec.  501;    McAfee  ▼.  Ferguson,  9  B.   Mem. 
475.    The  same  rule  is  followed  in   other 
states.     Feigley    v.    Feigley,   61   Am.    Dec. 
375;   Walker  v.  Walker  (X.  H.)  31  AtL  14  27 
lu  R.  A.  799,  49  Am.  St  Rep.  616;  Flowers 
V.  Flowers  (Ga.)  15  S.  E.  834,  18  L.  B.  A.  75; 
Bump,   Fraud.  Conv.  (2d  Ed.)  491.    Section 
1806,  Ky.  St,  is  as  follows:    "Eveiy   gift, 
conveyance,  assignment  or  transf^  o£,  or 
charge  upon,  any  estate,  real  or  personal,  or 
right  or  tiling  In  action,  or  any  rent  or  profit 
thereof,  made  with  the  Intent  to  delay,  liln- 
der  or  defraud  creditors,  purchasers,  or  oth- 
er persons,  and  every  bond,  or  other  evidence 
of  debt  given,  action  commenced.  Judgment 
suffered,  with  like  intent,  shall  be  void,  as 
against  such  creditors,  purchasers  and  other 
persons.    This  section  shall  not  affect  the 
tiUe  of  a  purchaser  for  valoable  considera- 
tion, unless  it  appear  that  he  liad  notice  of 
the  fraudulent  intent  of  his  Immediate  gran- 
tor, or  of  the  fraud  rendering  void  the  titie 
of  such  grantor."    The  court  below  seems  to 
have  followed  the  case  of  Phelps  v.  Phelps. 
143  N.  Y.  197,  38  N.  B.  280,  25  Lu  R.  A.  i\2Si; 
but  the  statute  of  New  York  under  which 
that  caae  was  decided  Is  not  similar  to  ours, 
nor  Is  the  decision  in  ke^ng  with  the  rule 
heretofore  maintained  in  this  state. 

The  wife  also  claims  that  she  is  entitled 
to  a  homestead  in  the  property  on  which  her 
husband  made  his  home.    The  fact  tliat  she 
was  s^arated  from  her  husband  would  not 
under  the  statute,  affect  her  right  to  home- 
stead.   Meader  v.  Place,  43  N.  H.  307;    Fol- 
j  som  V.  Folsom  (N.  H.)  84  Ati.  743;   Duffy  v. 
I  Harris  (Ark.)  45  S.  W.  545,  40  L.  R.  A.  7.50; 
I  Atkinson   t.   Atkinson,   77   Am.  Dec.    712. 
Section  1707,  Ky.  St,  continues  the  taome- 
I  stead  for  the  use  at  the  widow  so  long  as 
I  she  occupies  the  same,  and  the  unmarried 
i  infant  children  of  tbe  JiuslMiid  .are  entitled 
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to  a  Joint  occupancy  with  her  until  tli« 
foungeet  unmarried  cbiUd  arrives  at  age. 
The  fact  tbat  Uie  wife  was  not  living  with 
her  husband  at  his  death  cannot,  by  con- 
struction, be  made  an  exception  to  the  stat- 
ute where  it  provides  none.  But  the  widow 
is  not  entitled  to  both  homestead  and  dow- 
ser. If  she  talies  homestead,  she  cannot  have 
dower  also;  but,  if  she  does  not  talie  home- 
stead, she  can  tiien  be  endowed  in  all  the 
real  estate.  Sansbwry  t.  Slmms'  Adm'x,  79 
Ky.  527;  Freeman  v.  MiUs  (Ky.)  60  S.  W.  3. 
On  the  return  of  the  case  the  widow  must 
elect  whether  she  will  take  dower  or  home- 
stead. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedinga  consistent  with  this 
opinion. 

BOTBIN  T.  MIDDLESBOEOTJGH  TOWN  & 

LAND  CO.i 

(Conit  of  Appeals  of  Kentucky.    Feb.  19, 

1902.) 

STATUTE  OF  FRAUDS— PROMISB  TO  PAT  DEBT 
OF  ANOTHER— CONTRACT  NOT  TO  BK  PBH- 
FORilBD  WITHIN  A  YEAR— STATUTE  OF  LIM- 
ITATIONS-CONTRACT IN  WRITING,  BUT  NOT 
SIGNED. 

1.  The  proviBion  of  the  statnte  of  frauds  that 
no  action  shall  be  brought  to  charge  any  per- 
son upon  a  promise  to  answer  for  the  debt  of 
another,  unless  in  writing,  does  not  apply  to  a 
promise  made  to  the  debtor,  on  a  sufficient  con- 
aideratiou,  for  the  benefit  of  a  third  person. 

2.  The  provision  of  the  statute  that  no  ac- 
tion shall  be  brought  to  charge  any  person  up- 
on any  agreement  not  to  l>e  performed  within 
one  :p'ear  from  the  making  thereof,  unless  the 
promise  be  in  writing,  applies  only  to  agree- 
ments which  are  not  to  be  performed  upon 
either  side  within  a  year,  ana  therefore  does 
not  apply  to  an  undertaking  by  the  purchaser 
of  land  to  pay  the  price  more  than  a  year  in 
the  future,  where  the  vendor  fully  executes  his 
part  of  the  contract  at  once,  by  making  deed 
and  putting  the  purchaser  in  possession. 

S.  Under  Ky.  St.  S  2S15,  providing  that  an 
action  upon  a  contract  not  in  writing  signed 
by  a  party  shall  be  commeuced  within  five 
years  after  the  cause  of  action  accrued,  ap- 
pUes  where  the  contract,  though  in  writing,  is 
not  signed  by  the  party  souglit  to  lie  cliarged, 
as  where  a  deed  sifnied  by  the  grantor  alone 
recites  the  undertalsinR  of  the  grantee  to  poy, 
as  a  part  of  the  consideration,  a  debt  of  the 
grantor. 

Paynter,  J.,  dissenting. 

Appeal  from  circuit  court  Bdl  county. 

"Not  to  be  officially  reported." 

Action  by  the  Mlddlesborongh  Town  & 
I^nd  Company  against  William  Botkin  and 
M.  V.  Plgg  to  enforce  a  Hen  on  land.  Judg- 
ment for  plaintiif,  and  defendant  William 
Botkin  appeals.    Reversed. 

D.  T.  Bdwards,  for  appellant  J.  R.  Samp- 
son, for  appellee. 

BURNAM,  J.  On  the  l»th  of  May,  1890, 
the  Middlesborough  Town  Company,  by  gen- 
eral warranty  deed,  conveyed  to  M.  V.  Plgg 
a  lot  in  Middlesborough,  reserving  a  lien  in 
the  deed  to  secure  the  payment  of  three 


'Reported  by  Edward  W.  HInn,  Esq.,  ot  the  Frank- 
fort bar,  and  (ormcrlr  state  reporter. 


promlssoiy  notes  for  $187.60  each,  dBe  la 
one,  two,  and  three  years,  with  interest  from 
date.  Afterwards  Pigg  conveyed  the  lot  to 
A.  W.  Smidt;  and  Bmidt  on  the  6Qx  of  Sep- 
tember, 1880,  conveyed  it  to  the  appellant 
William  Botkin,  by  g^ieral  warranty  deed. 
Smldf  B  deed  to  Botkin  recited  that  he  had 
assumed  and  agreed  to  pay  these  Uen  notes. 
The  notes  were  assigned  by  the  Middlesbor- 
ough Town  Company  to  the  Middlesborough 
Town  &  Land  GoiiQtany,  who  instltnted  this 
action  on  the  11th  of  April,  1900,  against  M. 
y.  Pigg,  the  maker,  and  WilUam  Botkin,  and 
asked  a  personal  Judgment  against  each  of 
them,  and  that  Its  lien  be  enforced.  The 
defendant  WlUiam  Botldn  answered  in  three 
paragraphs,  denying  liability.  In  the  first 
he  says  that  his  alleged  promise  to  pay  the 
notes  executed  by  Pigg  to  the  convaoy  was 
not  In  writing  signed  by  bim,  or  by  any 
agent  authorized  by  him  to  do  so;  sec<»d, 
that  the  alloged  contract  was  not  in  writing 
signed  by  him,  and  was  not  to  be  performed 
within  a  year;  third,  that  more  than  five 
years  had  claipsed  from  the  maturity  of 
pialntift's  cause  of  action,  and  It  was  bar- 
red by  limitation.  Th«  trial  court  sustained 
a  general  demurrer  to  -each  of  these  para- 
graphs, and  rendered  a  Judgment  enforcing 
the  Uen  upon  the  lot  and  also  gave  a  per- 
sonal Judgment  against  the  appellant  Bot- 
ldn. From  the  personal  Judgment  this  ap- 
peal is  prosecuted. 

The  first  paragraph  was  predicated  upon 
subsection  4  of  section  470  of  the  Kentucky 
Statutes,  which  provides:  "No  action  shall 
be  brought  to  charge  any  person  upon  a 
promise  to  answer  for  the  debt  default,  or 
misdoing  of  another  unless  In  writing." 
This  statute  has  been  frequently  passed  on 
by  this  conrt,  and  it  has  uniformly  held 
that  It  applied  only  to  promises  made  to  a 
person  to  whom  another  was  already  or  was 
to  become  responsible,  and  not  to  promises 
made  to  the  debtor,  on  a  sufficient  consider- 
ation, for  the  benefit  of  a  third  person.  See 
North  V.  Robinson,  62  Ky.  71,  and  Williams 
V.  Rogers,  77  Ky.  776.  And  this  is  the  rule 
in  England  and  most  of  our  states.  As  ap- 
pellant's assumption  was  to  the  debtor,  and 
not  to  the  creditor.  It  is  not  within  the  stat- 
ute. 

The  second  paragraph  is  based'  upon  8ub> 
section  7  of  section  470  of  the  Kentucky 
Statutes,  which  provides  that  "no  action 
shall  be  brought  to  charge  any  person  upon 
any  agreement  which  is  not  to  be  performed 
within  one  year  from  the  making  thereof, 
unless  the  promise  *  *  *  or  some  mem- 
oranda or  note  thereof  be  In  writing  and 
signed  by  the  party  to  be  charged  therewith 
or  by  his  authorized  agent"  This  statute 
has  also  been  frequently  before  this  court 
and  the  ruling  In  the  latter  cases  is  to  the 
effect  that  it  applies  only  to  contracts  which 
are  not  to  be  performed  uptm  either  side 
within  a  year,  and  not  to  agreements  which 
are  to  be  performed  or  have  been  performed 
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by  one  or  either  of  the  parties  within  that 
time.  See  Berry  t.'  Graddy,  68  Ky.  663; 
Dant  V.  Head,  90  Ky.  261,  13  S.  W.  1076,  28 
Am.  St  Rep.  868.  In  the  latter  case  thla 
court  Bald:  "The  statute  properly  applies  to 
agreements  which  are  wholly  executory,  and 
one  which  has  been  performed  by  one  of  the 
parties  within  a  year  Is  to  that  extent  exe- 
cuted, and  cannot  with  propriety  be  called  an 
agreement  to  be  performed  within  a  year." 
And  8  Am.  &  E&ig.  Enc.  Law  (1st  Ed.)  p.  692, 
lays  down  the  rule  as  follows:  "In  England 
and  most  of  the  United  States  It  Is  held  that 
the  statute  applies  only  to  contracts  which 
are  not  to  be  performed  upon  either  side 
within  a  year."  In  this  case  appellant's  ven- 
dor fully  executed  his  i>art  of  the  contract 
of  sale,  by  making  the  deed  and  putting  ap- 
pellant in  possession  of  the  premises;  and 
the  statute,  therefore,  does  not  apply. 

The  third  paragraph  of  the  answer  presents 
a  more  formidable  question.  As  more  than 
Ave  years  bad  elapsed  after  the  maturity  of 
the  notes  for  which  the  Hen  was  retained 
In  the  deed,  appellant  answers  that  he  is  re- 
leased from  liability  to  appellee  thereon  by 
section  2515  of  the  Statutes,  which  provides 
that  "aJi  action  upon  a  contract  not  In  writ- 
ing signed  by  a  party,  express  or  Implied, 
shall  be  commenced  within  five  years  next 
after  the  cause  of  action  accrued."  Appd- 
lee  replies:  "That  statute  has  no  application. 
By  the  acceptance  of  the  deed  containing  the 
reservation  of  a  lien  to  secure  the  notes  ex- 
ecuted by  Pigg,  you  contracted  In  writing  to 
pay  them  as  effectually  as  though  you  had 
actually  signed  your  name  to  a  written  obli- 
gation to  do  BO,  and  the  limitation  Is  there- 
fore fifteen  years,  and  not  five."  And  to 
support  this  contention  we  are  referred  to 
Eailott  v.  Sanfley,  89  Ky.  62,  11  S.  W.  200, 
and  McCaure  v.  Biggstaff  (Ky.)  37  S.  W.  2©4. 
In  the  first  case,  John  W.  Estis  and  the 
heirs  at  law  of  James  Estis  conveyed  a 
tract  of  land  to  George  W.  Estis.  The  con- 
sideration recited  In  the  deed  was  that  their 
father  had,  in  his  lifetime,  sold  and  given 
bond  to  convey  the  land  to  George  W.  for 
^650,  of  which  sum  $150  had  been  paid,  and 
that  by  a  settlement  made  by  J.  W.  Estia, 
as  administrator,  with  the  county  Judge,  he 
was  found  indebted  to  the  estate  in  $509; 
and  It  was  further  recited  that  a  lien  on  the 
land  was  retained  to  pay  such  indebtedness, 
to  be  made  evident  by  a  receipt  of  each  of 
the  heirs  and  grantors,  filed  in  the  clerk's 
office.  A  suit  was  subsequently  instituted 
by  an  outside  creditor  of  George  W.  Estis 
to  subject  the  land  to  the  payment  of  other 
debts  due  by  him,  in  which  action  a  Judg- 
ment was  rendered  decreeing  its  sale,  and 
It  was  purchased  by  Saufley,  to  whom  a 
commissioner's  deed  was  given.  He  after- 
wards sold  and  conveyed  the  land  to  Elli- 
ott. In  the  same  years  the  heirs  of  James 
Estis  instituted  a  suit  in  equity  against 
George  W.  Eetis,  making  Saufley  and  Elliott 
lefeodants,  to  Bet  aside  the  sale  to  Saufley, 


and  to  subject  the  land  to  the  payment  of 
the  purchase  money  due  them'  as  heirs  at 
law  of  James  Estis;  and  they  were  granted 
the  relief  sought,  and  Judgment  was  ren- 
dered for  the  sale  of  the  land  to  satisfy 
their  debt  and  Elliott  was  evicted  by  a  writ 
of  possession,  whereupon  he  brought  suit 
against  Saufley  for  breach  of  his  covenant 
of  warranty,  seeking  to  recover  the  pur- 
chase money  paid  to  him.  Sanfley  answer- 
ed, denying  that  Elliott  has  been  evicted 
by  a  paramount  title  in  the  heirs  of  James 
Estis,  for  the  reason  that  they  were  barred 
by  the  flve-year  statute  of  limitation  when 
they  commenced  their  action.  Elliott  re- 
covered Judgment  for  the  amount  paid  by 
him  to  Sanfley  for  the  land.  In  commenting 
upon  the  plea  that  the  debt  to  the  heirs  of 
James  Estis  was  barred  after  five  years, 
the  opinion  says:  "That  position  rests  upon 
the  assumption  that  the  action  was  not 
founded  upon  a  contract  In  writing.  In  the 
meaning  of  the  statute.  •  •  •  The  right 
of  action  In  that  case  was  clearly  a  contract 
in  writing,  which  not  only  created  a  Uoi 
upon  the  land,  but  the  acceptance  of  the 
deed  and  the  possession  of  the  land  by  O. 
W.  Estis  operated  as  an  agreement  on  his 
part  to  pay  the  purchase  price.  But  wheth- 
er valid  defense  could  or  could  not  have 
been  made  to  the  action  of  Nancy  Walls  and 
others  seems  to  us,  in  this  action,  Immate- 
rial; for  It  may  be  regarded  as  settled  that 
all  that  Is  necessary  for  the  vendee  of  land. 
In  order  to  maintain  an  action  on  a  cove- 
nant of  warranty.  Is  to  allege  and  show 
that  he  had  lost  the  land  under  a  judgment 
of  eviction  in  an  action  in  which  the  vendor 
was  a  party,  or  of  which  he  had  notice." 
It  Is  not  perfectly  clear  what  the  distln- 
gruished  writer  of  the  c^lnlcMi  Intended  by 
his  comment  in  the  first  part  of  the  quota- 
tion from  his  opinion.  It  is  certain,  how- 
ever, that  he  did  not  rest  his  decision  upon 
the  ground  that  the  acceptance  of  the  deed 
by  the  defendant  containing  a  reservation 
of  a  lien  for  purchase  money,  was  equiv- 
alent to  a  contract  In  writing  signed  by  him. 
We  are  inclined  to  think  that  all  he  in- 
tended to  say  was  that  the  acceptance  of  a 
deed  containing  a  reservation  of  a  lien  for 
purchase  money  estopped  G.  W.  Estis  from 
denying  the  lien  on  the  ground  that  he  had 
given  no  wrlttoi  obligation  therefor.  We 
are  fortified  in  this  view  by  the  fact  that  in 
the  suit  of  James  Estis'  heirs  and  others 
against  G.  W.  Elstis,  no  personal  Judgment 
was  asked  against  either  Saufley  or  Elliott 
and  the  only  relief  decreed  was  the  enforce- 
ment of  the  lien  against  the  land  for  the  pur- 
chase money,  and  the  basis  of  Elliott's  suit 
ngalnst  Saufley  was  the  breach  of  his  cove- 
nant of  warranty.  It  would  certainly  be  a 
great  stretch  to  bold  that  he  hitended  to 
eliminate  from  the  statute  its  cardinal  pro- 
vision, "that  the  writing  must  be  signed  by 
the  party  to  be  (diarged  thereby."  In  Prew- 
Itt  T.  Wortham,   79  Ky.  287.   It  wu  held 
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that,  where  the  Indebtedsess  was  not  eTl- 
denced  by  a  written  promise  to  pay,  it  was 
not  taken  out  of  the  five-year  statute  of  lim- 
itation by  the  mortgage  executed  to  secnre 
it  which  recited  the  Indebtedness,  and  was 
actually  signed  and  acknowledged  by  the 
payor.  And  in  Bank  v.  Thomas  (Ky.)  3  S. 
1V'.  12,  it  was  decided  that  the  execution  of 
a  mortgage  to  secure  a  bill  of  exchange  did 
not  extend  the  time  of  limitation  against  the 
drawer  beyond  fire  years.  The  case  of  Ck)l- 
Tin  against  Newell,  which  was  decided  by 
the  superior  court,  determines  the  exact 
question  In  controversy  here.  In  discussing 
the  statute  the  opinion  says:  "The  general 
statute  provides  that  an  action  upon  a  con- 
tract not  in  writing  signed  by  the  party,  ex- 
press or  Implied,  shall  be  commenced  within 
five  years.  'Express  and  implied'  modify 
'contract.'  There  is  no  such  thing  as  a  con- 
tract not  In  writing  which  is  signed;  but 
thnt  there  may  be  a  contract  in  writing 
which  is  not  signed  by  the  party  relying  on 
the  statute,  the  deed  in  this  case  is  an  in- 
stance. It  Is  evidence  of  the  contract 
against  Colvln  and  Applegate,  because  they, 
as  vendees,  claim  under  It  We  think  the 
correct  wording  of  the  section  is  thus:  'An 
action  upon  an  express  or  implied  contract 
which  is  not  in  writing,  or  which,  if  in  writ- 
ing. Is  not  signed  by  the  party.  •  •  •• 
The  written  contract  referred  to  is  one 
which  is  signed  by  the  party  pleading  the 
statute.  Every  writing  therein  specially 
named  is  either  a  'contract  of  record,'  such 
as  a  'Judgmenf  or  'recognizance,'  or  it  is  an 
Instrument  which  must  be  signed.  As  Gol- 
Tiu  and  Applegate  did  not  sign  any  writing, 
the  cause  <^  action  was  barred  after  five 
years,  unless  intervening  matter  prevented 
it"  The  case  of  McClnre  v.  Blggstalt  :s 
also  relied  on,  bnt  we  think  that  case  is  not 
at  all  in  point.  There  the  notes  for  the  pur 
chase  money  had  been  executed  both  by  the 
husband  and  wife,  and  the  conveyance  was 
made  to  ttie  wife;  and  the  court  held  that 
while  the  note  of  a  married  woman  was  void 
so  far  as  obtaining  a  personal  judgment 
against  her  was  concerned,  It  was  neverthe- 
less evidence  of  an  Indebtedness  to  secure 
the  payment  of  which  a  mortgage  was  exe- 
cuted, and  In  that  sense  was  a  contract  in 
writing,  within  the  meaning  of  the  statute 
of  limitations;  but  there  Is  no  suggestion  or 
intimation  that  if  Mrs.  McCIure  had  never 
signed  any  writing,  the  limitation  would 
liave  been  15  years,  Instead  of  5,  nor  does 
he  discuss  the  question  of  limitation  as  a 
remedy  to  a  daim  for  personal  Judgment 
"In  construing  statutes  of  limitations,  courts 
are  Inclined  to  follow  the  literal  expression 
of  the  legislative  will.  They  cannot  Ingraft 
upon  them  exceptions  not  made  by  the  legis- 
lature, and  ought  not  to  construe  the  legis- 
lative exceptions  so  as  to  defeat  the  policy 
of  the  statutes.  The  public  good  demands 
that  controversies  shall  be  settled  before  the 
tnnsactlons  out  of  which  they  grew  have 


faded  from  the  m«mory  of  those  who  wne 
conversant  with  them."  See  McDonald's 
Ex'r  V.  UnderhiU's  Bx'r,  73  Ky.  690.  And 
Judge  Kent  says  that  "it  would  be  impolitic, 
as  well  as  contrary  to  established  rules,  to 
depart  from  the  plain  meaning  and  literal 
expression  of  the  proviso  in  the  statute  of 
limitations."  See  Demarest  v.  Wynkoop,  8 
Johns.  Ch.  129,  8  Am.  Dec.  467. 

Applying  these  rules  of  construction  to 
the  facts  of  this  case,  it  follows  that  the 
acceptance  of  the  deed  containing  the  reser- 
vation of  a  lien  to  secure  the  notes  of  Pigg 
to  the  conrpany  estopped  Botkln  from  deny- 
ing the  existence  of  the  lien  as  against  the 
land,  and  the  law  will  imply  a  promise  on 
his  part  to  pay  them.  But  as  the  promise 
was  not  evidenced  by  a  writing  signed  by 
him,  the  five-year  statute  of  llmitati«»i  af- 
forded a  complete  bar  to  recovery. 

For  the  reasons  Indicated,  the  Judgment 
is  reversed,  and  the  cause  remanded,  with 
instructions  to  overrule  the  demurrer  to  the 
third  paragraph,  and  for  further  proceed- 
ings consistent  with  this  opinion. 

PAYNTBR,  J.,  dissenting. 


WAEREN  DEPOSIT  BANE  v.   TOUNO- 

LOVB.i 

(Court  of  Appeals  of  Kentucky.     Feb.  20, 
1902.) 

wmngBsas  —  transaction    with    person 

SINCa  DBCBASBD-OPimON  BVIDBNGB-DIS- 
COUNTINO  OP  NOTB-NOnCB  OF  DBrSNaBS- 
PARTNBRSHIP— POWER  TO  BIND  FIRM  AS 
8URBT7— NOnCB  OF  SURETTSHIP. 

1.  The  opinion  of  a  partner  that  a  note  to 
which  hU  copartner  had  signed  the  firm  name 
was  executed  for  money  borrowed  to  make  a 
payment  on  land  purchased  by  the  latter  was 
incompetent  as  was  also  his  opinion  that  a 
mortgage  had  been  given  for  part  of  the  mon- 
ey. 

2.  A  surviving  partner  was  not  a  competent 
witness  for  himself  as  to  the  purpose  for  which 
a  note  was  executed  by  the  deceased  partner  tn 
the  firm  name. 

3.  A  bank  entitled  to  discount  a  negotiable 
note  so  that  It  may  be  placed  upon  the  footing 
of  a  foreign  bill  of  exchange  is  not  required 
to  exercise  care  to  learn  whether  there  are  eq- 
uities or  defenses  thereto. 

4.  Though  it  may  be  beyond  the  scope  of  a 
partnership  business  to  execute  notes  as  surety, 
yet  the  mere  fact  that  a  partner  signed  the 
firm  name  to  a  note  under  his  own  name  was 
not  sufllclent  to  charge  a  bank  discounting  the 
note  with  notice  of  the  fact  that  the  firm  was 
surety  merely,  and,  in  the  absence  of  any  other 
evidence  that  the  bank  had  notice  of  that  fact 
a  peremptory  instruction  to  find  against  the 
firm  should  have  been  given. 

Qnffy,  C.  J.,  dissenting. 

Appeal  from  circuit  court,  Warren  county. 

"To  be  oflBdally  reported." 

Action  by  the  Warren  Deposit  Bank 
against  J.  E.  Tounglove  on  a  promissory 
note.  Judgment  for  defendant  and  plaintllT 
appeals.    Reversed. 

^  Reported  br  Edward  W.  Rlnos,  Esq.,  ot  Ui*  Franks 
fort  bar,  and  formerly  state  reportar. 
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Wrlgbt  &  McSHroj,  for  appellant  Sims  ft 
Oridw,  for  appellee. 

O'REAR,  J.  J.  I.  and  J.  B.  YoungloT© 
were  partners  engaged  In  the  sale  of  dmga 
at  Bowling  Green,  Ky.,  and  the  flrm  name 
and  style  yrt»  J,  I,  Younglove  A:  Bro.  On 
December  9,  1893,  a  e(Vday  note  for  61,000 
was  executed,  payable  to  Robert  Underwood, 
and  negotiable  at  appellant  bank.  It  wa» 
signed:  "J.  I.  Younglove.  J.  I.  Younglove 
&  Brother."  This  note  was  negotiated  by 
and  discounted  to  the  bank  before  Its  ma- 
turity, and  for  value.  J.  I.  Yonnglove  died, 
and,  Ub  estate  having  proved  insolvent,  the 
bank  brought  this  suit  against  J.  B.  Young- 
love, the  other  member  of  the  flrm,  to  re- 
cover the  balance  on  the  note.  The  defense 
was  that  the  note  sued  on  was  not  the  debt 
of  the  firm;  that  it  did  not  owe  Underwood 
anything,  and  did  not  receive  from  him  any 
consideration  for  the  execution  of  the  note? 
that  it  was  executed  by  J.  I.  Younglove  on 
accoimt  of  his  Individual  aflFalrs,  Without  ttie 
knowledge  or  consent  of  the  other  member 
of  the  firm,  and  that  it  was  not  on  account 
or  within  the  scope  of  the  firm's  business; 
that  the  name  of  the  firm  was  signed  to  the 
note  as  surety  only.  An  issue  being  Joined, 
a  trial  resulted  in  a  verdict  and  Judgment 
for  appellee. 

The  following  questions  of  evidence  are 
presented  by  this  appeal:  In  the  course  ot 
his  testimony  appellee  J.  E.  Younglove  said: 
"It  Is  my  opinloo  that  he  (meaning  his  broth- 
er, J.  I.  Youugkive)  borrowed  tbe  money  to 
make  a  payment  on  some  land  wbi^  be 
bought  about  that  time,  because  he  made  a 
cash  payment  on  the  land,  and  he  had  no 
money  on  hand  out  of  which  he  could  have 
made  the  payment."  This  evidence  was  ob- 
jected to.  The  opinion  of  the  witness  ami 
statements  resting  upon  it  were  not  r^evant, 
nor  was  this  witness  competent  to  testify  to 
the  facts  stated,  even  had  they  been  given  as 
matters  of  knowledge,  instead  of  an  opinion, 
and  should  have  been  excluded.  The  same 
witness  further  testified :  "My  brother  agreed 
to  pay  for  the  land  $3,960.  He  peM  a  part 
of  this,  but  at  the  time  of  his  death  all  of 
it  bad  not  been  paid.  I  think  a  mortgage 
was  given  for  a  part  of  the  money  given  for 
the  land."  All  of  the  foregoing  was  Incom- 
petent. This  witness  was  not  competent  to 
testify  for  himself  as  to  anything  done  or 
omitted  to  be  done  by  the  decedent,  nor  wa» 
his  opinion  that  a  mortgage  had  been  given 
for  part  of  the  money  relevant  matter  In 
evidence. 

At  the  close  of  the  evidence  the  court  in- 
structed the  Jury  that  they  should  find  for 
appellant  unless  they  believed  from  the  evi- 
dence that  plaintiff,  when  accepting  and  dis- 
counting the  note,  knew  that  Its  proceeds 
were  not  to  be  used  for  the  benefit  of  the 
firm,   but  for  the  individual   use   of   J.  I. 


Yonni^ove,  "or  that  the  drcnmstances  cou- 
neeted  with  the  discounting  of  said  note,  if 
any  are  shown  by  the  evidence,  were  such 
that  the  plaintiff  could,  by  the  exercise  of 
ordinary  care,  have  learned  thereby  that  the 
discounting  of  said  note  was  for  the  benefit 
of  J.  I.  Younglove  alone."  The  second  and 
third  Instructions  given  embodied  the  same' 
idea  as  that  quoted  above.  The  court  is  of 
opinion  that  these  InstnictionB  were  arone- 
ous.  Those  entitled  to  discount  negotiable 
notes,  BO  that'  tliey  may  be  placed  upon  the 
footing  of  foreign  bills  of  exchange,  are  not 
compelled  to  exercise  care  to  learn  whether 
there  are  equities  or  defenses  thereto.  If 
the  note  or  bill  discloses  by  any  matter  up- 
on its  face  any  Infirmity  or  defense  to  it, 
of  course  any  purchaser  will  be  affected  with 
notice  thereof.  Or,  If  such  purchaser  has 
actual  knowledge  of  such  facts  with  refer- 
ence to  the  paper  as  would  in  law  constl- 
tnte  notice  ot  the  defense  thereto,  he  wlU 
be  effected  by  it  But  we  are  ot  opinion 
that,  although  it  may  be  beyond  the  scope  of 
a  partnership  business  to  execute  notes  as 
evenly,  yet  the  mere  signing  of  such  a  note, 
the  signature  of  the  firm  being  last  upon  It 
Is  not  sufficient  of  Itself  to  Indicate  ttiat  the 
last  signature  Is  that  of  a  surety.  Sylver^ 
Btetn  V.  Atkinson,  45  Miss.  SI.  The  posi- 
tions of  the  names  signed  to  a  note  do  not 
constitute  their  relation  to  the  debt  In  fact 
the  one  signing  first  and  whose  name  may 
first  appear,  may  be  the  surety,  while  the 
one  whose  name  appears  last  may  be  the 
prtnelpal.  From  the  necessity  of  the  case^ 
one  name  must  appear  first  and  others  tal- 
low  it  This  is  so  whether  the  case  be  that 
ot  principal  and  surety  or  Joint  principals. 
Therefore  the  mere  position  of  signatures  to 
the  note  will  not  indicate  that  either  is  a 
surety  In  point  of  fact  The  note  appears  to 
be  a  Joint  obligation.  Nothing  is  said  about 
either  of  the  makers  being  a  surety.  No  pre- 
sumption can  be  Indulged  as  to  whether  ei- 
ther is  surety  or  both  principals.  Therefore, 
If  there  Is  nothing  else  in  tiie  case  indicating 
the  relation  of  the  makers  to  the  note  at 
the  time  of  Its  discounting  by  the  bank,  and 
the  bank  had  no  other  notice  or  knowledge  or 
the  fact  that  the  firm  name  was  signed  as 
surety  Instead  of  Joint  principal,  a  peremp- 
tory Instruction  should  have  gone  directing 
a  verdict  for  the  plaintiff.  Story,  Bills,  ft 
78.  188;  Le  Hoy  t.  Johnson,  2  Pet  196,  T  Ii. 
Ed.  391;  Bank  v.  Brooking,  2  Lltt  46;  Wool- 
folk  V.  Bank,  10  Bush,  515;  Montgonoery  v. 
Bank,  10  Ky.  Law  Rep.  446,— seem  to  sus- 
tain the  conclusion  at  which  we  have  ai^ 
rived. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial  not  Inconsistent  wttli 
this  opinion. 

OUFPY,  O.  J.,  dissents.  PAYNTHR,  J., 
not  sitting. 
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LESLIB  et  «l.  t.  YORE  et  al.t 
(Court  of  Appeals  of  Kentucky.     Feb.  12, 
1902.) 
ATTOHOTiT    AND    CLIENT— CONSTRUCTION    OF 
CONTRACT  FOR  FEB— MBANING  OF 
^yORD  "RECOVER." 
A  client  'who  agrees  to  pay  bis  attorneys  an 
amonnt  equal  to  one-half  of  what  they  "recov- 
er" ia  liable  only  for  an  amount  equal  to  one- 
baU  of  what  h«  actually  obtains  by  the  judg- 
ment recovered,  and  not  oue-haU  of  the  amount 
of  the  judgment. 

Appeal  from  circuit  court.  Pike  county. 

"To  be  officially  reported." 

Action  by  J.  M.  York  and  others  against 

A.  P.  Leslie  and  others  to  settle  estate  of 
James  H.  Leslie,  deceased.  Judgment  al- 
lowing claim  of  J.  M.  York  aud  A.  J. 
Auxler,  and  Kate  Leslie  and  others  appeaL 
Reversed. 

J.  1£.  Roberson,  M.  W.  Maynard,  and  P. 

B.  Stzatton,  for  appellants.  York  St.  York 
and  Auxler  &  Auxler,  for  appellees. 

DU  E£^jLE,  J.  There  Is  but  one  questioa 
necessary  to  the  decision  of  this  case,  and 
that  is  the  proper  oonstmction  to  be  placed 
upon  the  w<x-d  "recover"  in  the  folloTring  con- 
tract of  employment:  "I  have  employed 
Auxler  &  York  to  iaatitute  a  suit  in  the 
Pike  circuit  court  vs.  M.  Schaumberg  for 
fraud  In  land  sale,  la  giving  falsely  the  num- 
ber of  acces:  Now  I  agree  to  pay  them  an 
amount  equal  to  one-half  they  may  recorer, 
and  if  they  do  not  recover  I  am  to  pay  them 
nothing.  This  May  10,  1802.  James  H.  Lea- 
lie."  The  claim  of  appellees  against  Leslie's 
estate  is  for  an  amount  equal  to  one-halt 
the  amount  of  the  judgment  obtained  Octo- 
ber 11,  1900,  by  the  posonal  representative 
uf  James  H.  Leslie,  deceased,  against  M. 
Schaumberg  for  92,840.  Various  questions 
are  made  by  appellants,  but  in  the  present 
condition  of  the  case  are  not  necessary  to 
be,  and  are  not,  decided.  For  appellees  it  is 
Insisted  that  in  the  contract  quoted  "recover" 
mean*  to  obtain  judgment;  that  the  attor* 
neys  in  such  contract  do  not  guaranty  the 
solreBcy  of  the  judgment  debtor,  and  that 
when  they  have  recovered  a  judgment  they 
have  done  all  they  are  required  to  do  to  en- 
title them  to  compensation.  In  support  of 
this  contention  they  rely  upon  tlie  case  of 
In  re  Stretton,  IB  Lew  J.  Bxch.  16,  14  Mees. 
&  W.  806,  In  which  it  was  held  that  in  an 
undotaking  by  a  solicitor  to  his  client  that, 
"should  the  damages  or  costs  not  be  recover- 
erable  in  this  action,  I  shall  charge  you 
costs  out  of  purse  only,"  the  result  of  the 
action,  and  not  the  solvency  of  the  defend- 
ant therein,  waa  referred  to.  We  do  not 
think  this  is  a  fair  construction  of  the  word 
"Yecover"  as  used  in  this  contract  Tlie 
word  "recover"  ia  habitually  and  properiy 
used  in  connection  with  the  word  "Judg- 
ment."   It  is  a  perfectly  correct  use  of  the 


>  Reported  by  Kdwird  W,  HlnM,  Esq.,o(  the  Frank- 
fort  bar,  and  formerly  state  reporter. 


word  to  say  that  the  plaintiff  recovered  a 
judgment  for  a  named  sum.  But  in  this  con- 
tract the  agreement  Is  to  pay  "an  amount 
equal  to  one-half  they  may  recover."  It  is 
not  "an  amount  equal  to  one-half  of  the 
judgment  they  may  recover."  "Recover,"  as 
defined  by  Kinney's  Law  Dictionary,  means: 
"To  obtain  by  course  of  law;  to  obtain  by 
means  of  an  action;  to  succeed  in  an  action." 
To  the  same  effect  Is  the  deflnttion  in  Andei> 
son's  Law  Dictionary.  In  tbB  .American  & 
English  Encyclopedia  of  Law  (volume  20,  p. 
604)  It  1b  defined  thus:  "To  recaver  in  law  is 
to  recover  anything,  or  the  value  thereof,  by 
judgment;  as  If  a  man  sue  for  any  land, 
or  other  thing,  movable  or  Immovable,  and 
have  a  verdict  or  judgment  for  him.  To  re- 
cover Is  to  obtain  by  course  of  law.  Recove- 
ry is  the  obtaining  of  a  thing  by  the  judg- 
ment of  a  court,  as  a  result  of  an  actloa 
brought  for  the  purpose;  the  obtaining  of 
anything  by  judgment  or  trial  at  law."  In 
Webster's  International  Dictionary  the  first 
deOnitloiL  given  is:  "To  get  or  obtain  again; 
to  get  renewed  possession  of;  to  win  back; 
to  regain."  So  we  see  that  the  primary 
meaning  of  the  word  in  common  speech,  and 
even  when  used  as  a  word  of  art  implies 
the  actual  obtaining  of  the  thing  sought,  and 
that  the  meaning  which  implies  the  mere  ob- 
taining of  a  judgment  which  gives  a  right  to 
the  actual  possession  of  the  thing  sought  is 
secondary,  though  the  word  may  be  so  used, 
and  the  context  be  so  plain,  as  te  show  that 
the  word  was  obviously  used  in  Itjs  secon- 
dary meaning.  The  word  has  frequently— 
especially  in  contracts— been  ccnstmed  to 
bear  its  primary  and  popular  meaning.  In 
Stiohecker  v.  Bank,  6  Pa.  41,  the  assignor 
of  a  bond  agreed  to  pay  the  amount  of  the 
bond  with  charges  accruing  to  the  assignee^ 
"in  case  the  same  cannot  be  recovered  of 
the  wlthtn-bound  Wluiam  Sherman."  It  waa 
held:  "One  of  the  technical  deOnitlons  of 
the  word  'recovery*  is  the  actual  possessloa 
of  anything,  or  Its  value,  by  judgment  of  a 
legal  tribunal,  and  it  is  not  to  be  doubted 
that  this  is  the  sense  in  which  the  word 
was  used  in  this  covenant"  So,  in  the  case 
at  bar,  the  obvious  Intent  of  the  parties  was 
that  counsel  should  have  for  their  services 
one-half  of  what  was  obtained  by  the  suit 
But  for  the  champerty  statute  the  contract 
would  have  been  so  expressed.  Because  of 
that  statute  the  phrase  was  used,  "an  amount 
equal  to  one-half  they  may  recover."  We  are 
of  opinion  that  the  fair  construction  of  the 
language  is  that  Leslie  was  to  pay  an 
amount  equal  to  one-half  of  what  he  actually 
obtained  by  the  judgment  and  not  ooe-haU 
of  the  amount  of  the  judgment  which  might 
or  might  not  be  worthless. 

Inasmuch  as  such  evidence  as  appears  in 
this  record  indicates  the  solvency  of  Schaum- 
berg, the  judgment  debtor,  we  have  deemed 
it  best  to  Ignore  the  other  questionB  raised 
and  decide  the  main  question  argued,  to  the 
end  that  the  rights  of  the  parties  may  be 
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tdjuBted  wlthont  loss  by  annecessary  delay. 
For  the  reasons  given  the  Judgment  Is  re- 
versed, and  cause  remanded,  wltb  directions 
for  furtber  proceedings  consistent  herewith. 


FRIBDMAN  et  al.  t.  JANSSBN.i 

(Court  of  Appeals  of  EeDtuclcj.     Feb.  21, 

1902.) 

US  PBNDBNB  —  PROPOSED  CORPORATION  — 
LAND  HELD  IN  TRUST— WANT  OT  LBOAL  OR- 
GANIZATION—RIGHT TO  PLEAD— PR0M0TBH8 
TRBATBD  AS  PARTNERS. 

1.  Wher»  J.  employed  plaintifF  to  perform 
services  as  an  architect  for  a  corporation 
which  be  represented  that  he  and  two  other 
persons  were  about  to  organize,  and  for  which 
be,  with  the  consent  of  his  associates,  had 
bought  certain  land,  which  he  was  to  torn  over 
to  the  corporation  in  payment  of  his  subscrip- 
tiou  for  a  certain  namber  of  shares  of  stock, 
the  project  having  been  abandoned,  plaintiff 
was  entitled  to  treat  J.  as  a  trustee  for  the 
corporation,  and  to  enforce  the  trust  by  sub- 
jecting the  land  to  the  payment  of  his  debt. 

2.  The  institution  of  the  actiou  to  enforce  the 
trust  created  a  lis  pendens  lien  on  the  land 
sought  to  be  sabjecteo,  which  was  specifically  de- 
scribed in 'the  petition;  and  therefore  persons 
who  purchased  from  defendant  pending  the  ac- 
tion took  subject  to  his  rights,  though  they  had 
no  actual  notice  of  the  action. 

3.  It  is  not  clear  that  the  subsequent  piir> 
chasers  from  J.  should  be  permitted  to  come  In- 
to the  action  and  plead  that  the  corporation  was 
not  legally  organized,  as  neither  J.  nor  the  cor- 
poration could  have  made  that  defense;  but, 
even  if  the  corporation  be  treated  as  not  le- 
gally organized,  3.  and  his  associates  must  be 
treated  as  partners,  and  a  court  of  equity  will 
treat  the  land  as  firm  assets,  subject  to  the 
firm  liabilities,  and  will  entertain  jurisdiction 
against  J.  to  enforce  the  trust. 

Appeal  from  circuit  court,  McCracken  coon- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Ernest  C.  Janssen  against  the 
Paducah  Brewing  Company  and  L.  W.  John- 
son to  enforce  a  lien  on  real  estate.  Judg- 
ment denying  motion  by  James  L.  Friedman 
and  others  to  set  aside  Judgment  for  plain- 
tur,  and  they  appeal.    Affirmed. 

Thos.  E.  Moss  and  Greer  &  Reed,  for  ap- 
pellants. Campbell  &  Campbell,  for  appel- 
lee. 

HOBSOX,  J.  On  April  S,  1899,  appellee, 
Ernest  C.  Janssen,  Instituted  this  suit  In  the 
McCracken  circuit  court  against  the  Padu- 
cah Brewing  Company  and  I*  W.  Johnson. 
He  alleged  in  his  petition  that  the  brewing 
company  was  a  corporation  created  under 
the  laws  of  this  state,  and  that  Johnson  was 
Its  president;  that  on  December  3,  1898,  the 
company,  by  its  president,  entered  into  a 
written  contract  with  him,  by  which  he  was 
to  perform  certain  services  for  It  as  archi- 
tect; that  he  performed  the  services,  and 
that  they  amounted  at  the  contract  price  to 
the  sum  of  $1,650,  which  was  unpaid;  that 
Johnson  represented  to  him,  at  the  time  the 
contract  was    made,  that    the    corporation 
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would  acquire  title  to  certain  real  estate  hi 
the  city  of  Paducah,  Ky.,  on  the  comer  of 
Sixth  and  Jarrett  streets,  and  desired  to 
erect  a  brewery  and  all  necessary  machinery, 
at  a  cost  of  about  $65,000;  that  the  land  bad 
already  been  bought,  and  the  corporation  de- 
sired appellee  to  do  the  work  aa  architect, 
and  as  an  Inducement  to  get  him  to  make 
the  contract  Johnson  represented  that  he  had 
subscribed  for  200  shares  In  the  capital  stock 
of  the  company  of  the  par  value  of  $100,  and 
one  Rath  and  one  Bennett  had  each  sub- 
scribed for  160  shares;  that  in  part  payment 
of  his  200  shares  the  real  estate  bought  by 
Johnson  would  be  turned  over  to  the  cor- 
poration, and  become  part  of  its  assets;  that 
the  land  had  been  purchased  for  that  pur- 
pose with  the  consent  of  Johnson  and  all  the 
stockholders,  and  it  was  held  for  the  use 
and  benefit  of  the  corporation;  that  Johnson 
was  to  receive  stock  for  said  real  estate,  and 
the  title  was  to  be  vested  in  the  corporation. 
He  alleged  that  Johnson  did  procnre  and 
receive  a  certificate  for  200  shares  of  stock, 
but  that  he  had  not  conveyed  the  land  to 
the  corporation,  althoagh  he  held  the  land 
tor  it;  that  none  of  the  buildings  were  erect- 
ed, or  even  commenced;  that  the  corpora- 
tion was  inscdvent,  and  had  abandoned  Its 
enterprise,  and  none  of  the  subscriptions  had 
been  paid,  leaving  no  assets,  except  the  land, 
for  the  payment  of  bis  debt  He  prayed 
that  the  land  be  subjected,  and  described  It 
minutely  In  the  petition.  Appellee  also  filed 
in  the  county  clerk's  office  a  memorandum  of 
the  lien  claimed  by  blm  pursuant  to  section 
2368a,  Ky.  St,  when  the  suit  was  filed. 
Johnson  and  the  corporadoa  filed  answers 
denying  the  allegations  of  the  petition. 
Proof  was  taken,  which  sustained  Its  allega- 
tions, and  showed  that,  after  the  architect 
had  done  his  work,  Johnson,  Rath,  and  Ben- 
nett failed  to  raise  money  to  pay  their  sub- 
scriptions, and  the  whole  scheme  fell 
through,  leaving  nothing  but  the  lots,  which 
had  been  conveyed  to  the  president,  John- 
son, but  bought  for  the  corporation  with  a 
view  to  the  erection  of  the  buildings  thereon, 
under  an  understanding  tliat  Johnson  wsa 
to  have  credit  therefor  on  his  subscription. 
The  certificate  of  stock  was  Issued  to  John- 
son for  the  200  shares,  although  he  had  paid 
nothing,  except  for  the  land.  Like  certifi- 
cates were  Issued  to  Bennett  and  Rath,  al- 
though they  had  paid  nothing.  There  was 
no  other  debt  of  the  corporation,  except  a 
small  debt  to  Rath.  On  this  proof  the  court 
entered  a  Judgment  directing  the  lots  to  be 
sold  to  pay  Janssen's  debt  At  the  same 
term  of  the  court  appellants  entered  a  mo- 
tion to  set  aside  the  Judgment,  and  in  sup- 
port of  this  motion  tendered  a  petition,  which 
they  asked  should  be  taken  as  their  answer. 
In  this  pleading  it  was  alleged  that  durin; 
the  pendency  of  the  action  the  defendant 
Johnson  had  by  deed  conveyed  to  appellant 
Thompson  the  lots  in  contest  for  $600,  for 
which  Tfaompsoo  executed  to  Johnson  a  note 
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of  $600;  that  Johnson,  for  a  valuable  con- 
slderaticoi,  sold  and  assigned  this  note  to  ap- 
pellant Friedman,  and  that  a  lien  was  re- 
tained on  the  land  to  secnre  its  payment 
They  denied  that  appellee  had  any  lien  on 
the  lot.  and  alleged  that  they  bad  no  notice 
of  the  suit;  also  that  there  had  not  been  a 
subscription  of  stock  to  the  amount  of  50 
per  cent,  of  the  capital  stock  In  good  faith; 
that  the  so-called  corporation  had  no  Inter- 
est In  the  lots,  or  any  existence  at  all;  that 
It  had  not  paid  anything  tor  the  lots;  that 
the  company  had  no  xwwer  to  contract  at  all; 
that  there  was  no  valid  subscription  for 
stock,  and  that  nothing  was  ever  paid,  or 
ever  to  be  paid,  for  any  stock.  The  court 
refused  to  allow  these  pleadings  to  be  filed 
or  to  set  aside  the  Judgment,  and  the  peti- 
tioners have  appealed. 

The  first  question  to  be  determined  Is 
whether  appellee  acquired  a  Us  pendens  lien 
on  the  lots.  He  took  out  no  attachment, 
and.  If  he  acquired  no  lien  by  the  fiUng  of 
bla  suit,  appellants  do  not  stand  as  Us  pend- 
ens purchasers,  subject  to  his  rights;  but.  If 
be  acquired  a  lien  by  the  filing  of  his  action, 
it  is  superior  to  the  subsequent  purchase 
by  appellants  from  Johnson.  The  property 
was  bought  for  the  corporation  for  the  pur- 
pose of  the  erection  of  Its  plant  on  it.  John- 
son was  the  president  of  the  corporation, 
and,  having  received  the  stock,  which  was 
In  part  to  be  paid  for  in  the  land,  he  held 
the  land  in  trust  for  the  corporation.  Ap- 
pellee, as  a  creditor  of  the  coi-poratlon,  might 
maintain  an  action  against  the  trustee  to 
compel  him  to  execute  the  trust  and  subject 
the  trust  property  in  his  hands  to  the  pay- 
ment of  the  debts  of  the  corporation.  There 
was  no  need  for  an  attachment  to  give  him  a 
lis  pendens  lien.  The  chancellor  laid  hold 
of  the  conscience  of  the  recusant  trustee, 
and  required  him  to  do  what  he  ought  to 
have  done  voluntarily.  The  trust  property, 
which  was  chargeable  with  the  payment  of 
the  debts  of  the  corporation,  being  described 
in  the  petition,  there  was  a  Us  pendens  Uen 
upon  it  from  the  Institution  of  the  action, 
for  the  purpose  of  the  suit  was  to  subject 
this  property  to  the  payment  of  the  debt  of 
the  corporation.  White  v.  Land  Co.,  49  Mo. 
App.  450;  Perry,  Trusts,  (  129;  3  Thomp. 
Corp.  i  4165. 

The  corporation  could  not  plead  its  own 
want  of  legal  organization,  and,  as  it  could 
not  contest  the  aUegatl(Hi8  of  appeUee's  peti- 
tion on  this  subject,  and  he  acquired  there- 
by a  Uen  on  the  property,  which  was  good 
as  against  It  and  Johnson,  we  are  by  no 
means  clear  that  the  subsequent  purchase 
from  Johnson  should  be  permitted  to  come 
into  the  action  and  make  a  defense  that  he 
and  the  corporation  could  not  have  made. 
But,  however  this  may  be.  If  we  treat  the 
corporation  as  having  no  legal  existence,  and 
regard  Johnson,  Bennett,  and  Rath  as  a 
partnership,  the  result  wIU  be  the  same; 
for,  if  the  lots  were  bought  for  partnership 
MS.W. 


purposes  under  an  agreement  that  Johnson 
would  put  them  into  the  firm  as  his  con- 
tribution to  the  capital  stock,  snd  were  held 
by  him  for  this  purpose,  and  If,  after  aU 
this,  the  firm  dissolved,  leaving  the  debt 
to  appeUee  unpaid,  under  the  facts  shown, 
equity  would  treat  the  land  as  firm  assets, 
subject  to  the  firm  Uabllities,  and  would  en- 
tertain Jurisdiction  against  Johnson  to  en- 
force the  trust  We  therefore  conclude  that 
in  any  view  of  the  case  appellee  had  the  su- 
pei-ior  right  and  that  the  court  did  not  err 
in  refusing  to  set  aside  the  Judgment 
Judgment  afilrmed. 


COMMONWEALTH  v.  LOUISVILLE  &  N. 

R.  00.  et  al.i 

(Court  of  Appeals  of  Kentucky.     Feb.  25, 

1902.) 

RAILROADS  —  STATUTORY    REQUIRBMBNT    AS 

TO  RUNNING  OF  TRAINS— PAILURK 

TO  STOP  AT  STATION. 

1.  Ky.  St .  8  7T2a,  providing  that  aU  compa- 
nies or  persons  ownine  and  operating  a  rail- 
road line  or  any  brancE  of  any  railroad  in  the 
commonwealth,  the  length  of  which  exceeds 
five  miles,  shall  be  required  to  ran  at  least  one 
pasaentcer  train  each  way  on  every  day  of  the 
year,  Sundays  excepted,  over  said  line,  being  a 
penal  statute,  must  be  strictly  construed. 

2.  WHiere  a  part  of  a  railroad  was  jointly  op- 
erated by  two  companies,  the  running  of  one 
train  each  way  over  that  part  of  the  road  was 
a  sufficient  compliance  with  the  statute,  though 
no  train  stopped  at  one  station,  and  there  was 
thus  a  failure  to  so  operate  the  road  as  to  ac- 
commodate passengers. 

Appeal  from  circuit  court,  Shelby  county. 

"To  be  offldaUy  reported." 

Action  by  the  commonwealth  of  Kentucky 
against  the  Louisville  &  NashvlUe  Railroad 
Company  and  Che8at>eake  &  Ohio  RaUway 
Company  to  recover  a  fine  and  to  obtain  a 
forfeiture  of  the  charters  of  defendants. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

R.  P.  Peak  and  R.  J.  Breckinridge,  for  the 
Commonwealth.    Willis  &  Willis,  for  appel- 

GUFFY,  O.  J.  This  Is  an  action  instituted 
by  the  commonwealth  against  the  appellees 
seeking  to  recover  judgment  tor  the  sum  of 
$300,  and  to  obtain  a  forfeiture  of  the  char- 
ters of  said  companies,  on  accoimt  of  the 
failure  of  said  companies  to  comply  with 
section  772a,  Ky.  St  So  much  of  said  sec- 
tion as  Is  deemed  applicable  to  the  case  on 
trial  reads  as  follows:  "That  all  corpora- 
tions, companies,  persons  or  associations 
owning  and  operating  a  raUroad  Une  In  this 
commonwealth  or  any  branch  of  any  railroad 
in  this  commonwealth,  the  length  of  which 
exceeds  five  mUes,  shall  be  required  and  they 
are  hereby  directed  to  run  at  least  one  pas- 
senger train  each  way  on  every  day  of  the 
year,  Sundays  excepted,  over  said  line:  pro- 

i  Reported  by  Bdwsrd  W.  Hlnes,  ■■«.,•(  tto  rraak- 
lert  bar,  and  (ormarly  sUt*  raportw.  tOOQIC 
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Tided,  however,  that  the  operation  of  a  train 
known  aa  a  mixed  train,  on  lines  carrying 
passengers  and  freight  in  the  manner  in 
which  both  pai^sengers  and  freight  are  car- 
ried, if  operated  in  accordance  with  the  pro- 
visions of  this  act,  shall  be  deemed  a  com- 
pliance therewith."  It  is  further  provided 
"that  any  corporation,  association,  compaay 
or  person  who  shall  -wnifully  Titdate  the 
provisions  of  this  act,  shall  be  liable  to  a 
forfeiture  of  the  charter  of  the  said  corpom- 
tlon,  company  or  association,  and  npon  con- 
viction in  a  court  of  competent  Jurisdiction, 
shall  be  fined  not  less  than  $300.00  for  each 
ofTense,  and  the  failure  of  such  corporation, 
company,  association  or  person  to  run  a  train 
either  way  on  any  day  during  the  ye«ir, 
Sundays  excepted,  shaU  be  considered  and 
treated  as  a  separate  and  distinct  offense." 
It  is  further  provided  that  the  penalties  may 
be  recovered  by  indictment  or  by  Informa- 
tion by  the  county  or  commonwealth's  at- 
torney or  by  an  ordinary  suit  for  penalties. 
This  action  was  instituted  under  the  pro- 
visions of  the  statute  aforesaid.  The  de- 
fense may  be  treated  aa  a  plea  of  not  guilty. 
The  agreed  facts  show  that  the  line  of  road 
fipedfled  in  the  appeal  is  -what  is  known 
as  the  "cut  off,"  leaving  the  line  of  what 
Is  now  the  Loolsvllle  &  Nashville  Railroad 
at  Chrlstiansburg,  and  thence  to  ShelbyviUe, 
being  a  distance  of  more  than  eight  miles 
from  Chrlstiansburg  to  Shelbyvllle;  that  the 
line  aforesaid  is  operated  by  the  appellee 
Chesapeake  &  Ohio  Railway  Company;  that 
It  runs  two  trains  each  day  each  way  over 
the  said  line,  but  that  It  will  not  accept  pas- 
sengers for  ShelbyviUe  except  at  Bagdad, 
which  Is  east  of  Chrlstiansburg.  We  are  of 
n  pinion  from  the  testimony  In  the  case  that 
the  railroad  is  jointly  operated  by  the  two 
appellees.  It  is  insisted  for  the  common- 
wealth that  the  plain  meaning  of  the  statute 
In  question  is  that  the  railroad  should  be 
so  operated  as  to  accommodate  the  passen- 
ger trafHc  between  Chrlstiansburg  and  Shel- 
byviUe. The  contention  of  the  appellees  Is 
that  they  have  not  violated  the  statute  In 
question,  and  that  nothing  Is  said  In  the  stat- 
ute as  to  carrying  passengers  or  traffic  on  the 
line  aforesaid.  It  seems  to  us  that  applying 
the  strict  rule  in  penal  actions  to  the  case 
nt  bar  justified  the  second  instruction  given 
by  the  court  below,  which  was  to  the  c^ect 
that  if  the  appellees  really  ran  as  many 
as  one  train  each  way  each  day  upon  said 
road  the  Jury  should  find  the  defendants  not 
guilty.  It  may  be  that  the  Intent  of  the 
legislature  was  to  require  the  operation  of 
trains  on  the  roads  Indicated  in  the  act  for 
the  accommodation  of  passengers  and  traf- 
fic thereon,  but  It  is  clear  that  the  act  In 
question  does  not  so  read,  and  under  the 
well-settled  rules  of  construction  of  penal 
statutes  we  are  not  authorized  to  hold  that 
a  failure  to  so  operate  the  road  as  to  ac- 
commodate passengers  brings  the  companies 
within  the  purview  of  the  act  In  questloa, 


or.  In  other  words,  subjects  them  to  the 
penalty  denounced  by  the  statute  sforesaid. 
Smne  reference  is  made  ts  the  powers  of 
tbe  railroad  commission  in  regud  t»  the  op- 
eration of  railroads.  It  Is  also  MBgoei  that 
under  the  law  raflro&ds,  l>eing  ctnamaam  car- 
riers, are  bound  to  funtsh  icaaonalrie  facili- 
ties for  passengers  and  traffic  ■tkereon;  but 
neither  of  these  qnestiOBS  is  before  ns  fOr 
decision,  and  we  expressly  deollae  to  give 
any  opinion  thereon.  It  is,  however,  clear 
to  us  that  the  appellees  have  not  violate4  the 
letter  of  the  statute  aforesaid,  and  It  there- 
fore follows  that  the  Judgment  appealed  from 
must  be  and  is  affirmed. 


OOMMONWEAT.TH,  to  Vi»  at  KENTUCKY 

JEANS  CLOTHINO  CO,,  v.  BEBIMY 

et  aLi 

(Oourt  of  Appeals  of  Kentneky.    Feb.  25^ 
190e.) 

SHiaU]IT»-t.IABTUT7  ON  BONI>-rAILUKB  TO 
I<EVT  BXECUTION. 
Where  the  defeivlaiit  iu  an  execution  had 
snfllcient  property  to  satisfy  the  execution  at 
the  time  the  writ  was  placed  in  the  baads  of 
the  BheriS,  and  the  sheriff,  thou^  haviiw 
abundant  opportnnity  to  levy  thereon,  failed 
to  do  80,  and  failed  to  returu  the  execution 
until  after  return  day,  and  until  after  the  de- 
fendant had  died  iuaolvent,  he  is  liaUa  on  hia 
bond  for  the  loss  resnlting  therefrom. 

Appeal  from  circuit  court,  LesUe  county. 

"Not  to  be  officially  reported." 

Action  by  the  commonwealth  of  Kentucky, 
for  the  benefit  of  the  Kentucky  Jeans  Cloth- 
ing Company,  against  A.  L.  Begley  and  oth- 
ers, on  an  offidal  bond.  Judgment  far  de- 
fendants, and  plalntiS  appeals.    Berveraed. 

T.  Q.  Lewis  and  D.  B.  Logan,  for  appel- 
lant   Ttnsley  &  Faulkner,  for  appellees. 

GUPPT,  C.  J.  This  is  an  action  Instituted 
in  the  name  of  the  commonwealth,  for  the 
benefit  of  the  Kentucky  Jeans  Clotbtsg  Com- 
pany, against  A.  L.  Begley  and  others,  his 
siureties.  It  is  sabcrtantiaUy  alleged  In  the 
petition  that  In  June,  1895,  ttie  plaintiff, 
Kentucky  Jeans  Clothing  Company,  recov- 
ered a  judgment  In  the  Leslie  circuit  court 
against  W.  P.  Bentiey  for  the  sum  of  $201.15, 
with  Interest  and  costs;  that  on  the  28th 
day  of  September,  1886,  the  said  jeans  cloth- 
ing company  had  execution  igsaad  for  tiie 
amount  thereof,  directed  to  the  sheriff  of 
Leslie  county,  and  made  returnable  on  the 
18th  of  November,  1895,  and  the  same  was 
placed  tn  the  bands  of  said  Begley,  as  sher- 
iff, for  execution  thereof;  that  on  the  2d  day 
of  December,  1895,  the  said  sheriff  returned 
said  execution  to  the  office,  Indorsed  as  fol- 
lows: "I  return  this  fl.  fa.  not  satisfied;  no 
property  found  to  make  said  debt,  or  any 
part  thereof;  and  on  account  of  the  death 
of  W.  P.  Bentiey.  fSigned]  A.  L.  Begley. 
S.  L.  Co."  It  is  further  alleged  in  the  peti- 
tion  that,  at  the  time  the  executlcn  was 

'Reported  by  Edward  W.  Hlnee,  Biq..  ol  the  Fisnk- 
tort  bar,  and  tormerljr  lUta  reportar^  \o  [p 
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placed  In  Ote  hands  of  said  Begley,  said 
Bentley  was  the  owner  and  possessor  of  a 
snfficlemt  amount  of  real  estate  and  personal 
property  not  exempt  from  ncecution,  which 
was  rabject  to  said  execution,  to  satisfy 
same;  that  Begley,  without  any  excuse, 
failed  aitd  refused  to  levy  said  execution  on 
any  of  said  Bentley's  property,  and  that,  by 
defendant's  unlawful  act  In  falling  to  lery 
on  the  proiierty  aforesaid,  the  defendants, 
by  the  terms  and  conditions  of  their  bend, 
became  liable  to  the  plaintiff  for  said  debt 
and  Interest  and  cost,  which  has  never  been 
paid,  wherefore  they  pray  Judgment  against 
the  defendants  for  said  deibt,  Interest,  and 
costs.  Said  execution  and  return  are  filed 
with  the  i>etltlon.  A  demvirrer  was  filed  to 
the  petition,  and  afterwards  amended  peti- 
tions perfecting  the  canse  of  action  were 
filed.  The  answer  of  defendant  Is  a  denial 
that  he  could  hare,  by  any  diligence,  lefvled 
npon  or  sold  any  of  Bentley's  property  while 
said  exectrtlon  was  In  his  bands  as  sheriff. 
It  is  further  alleged  In  the  answer  that  while 
said  execution  was  In  full  force  and  effect 
the  defendant  therein,  W.  P.  Bentley,  was 
shot  and  killed;  that  he  had  been  out  of  the 
connty  for  and  during  all  the  time  the  esa- 
cntknt  was  in  defendant's  bands,  a:eept 
less  than  a  week;  that,  during  the  time 
Bentley  was  In  the  connty,  defendant  only 
saw  him  once,  and  Bentley  promised  to 
repIeTy  same  in  a  few  days,  but  was  In- 
stantly killed  before  he  replevied  same;  that 
said  execution  created  a  lien  upon  an  of  the 
property  of  Bentley  set  out  In  the  petition, 
and  said  Hen  ^sted  at  the  time  Bentley 
died,  and  followed  same  Into  the  hands  of 
bis  administrator;  that  this  lien  plaintiff 
might  hare  enforced  against  the  said  prop- 
erty, and  thereby  saved  Its  debt  but  that  by 
plaintiff's  negligence,  and  not  by  any  negli- 
gence of  defendant,  it  lost  said  lien.  The 
demurrer  to  plaintiff's  petition  as  amended 
was  properly  overruled.  The  reply  Is  a 
traTcrse  of  the  averments  of  the  answer. 
The  testimony  Introduced  upon  the  part  of 
the  plaintiff  conduces  to  show  tbat  the  sher- 
iff could  have  levied  and  collected  the  exe- 
cution aforesaid;  tbat  the  defendant  in  the 
expcntlon  had  an  abundance  of  property 
while  the  execution  was  in  the  hands  of  the 
sheriff,  liable  to  execution,  sufflcient  to  have 
satisfied  the  execution;  and  that  the  slieriff 
had  abundant  opportunity  to  have  levied 
upon  same,  wMcb  be  failed  to  do,  and  failed 
to  return  the  execution  until  after  the  re- 
turn day  thereof.  At  tite  conclusion  of 
plaintiff's  testimony  the  court  instructed  the 
jury  to  find  for  tibe  defendant  which  was 
nccordlngly  done,  and  Judgment  entered  dis- 
missing the  plaintiff's  petition;  and.  Its  mo- 
tion for  a  new  trial  having  been  ovcCTuled,  It 
prosecutes  this  appeal. 

It  Is  evident  from  ttie  testimony  Intto- 
daced  in  this  action  that  the  sheriff  might 
have  levied  the  execution  upon  a  sufficient 
amovint  of  property  liable  thereto  to  have 


satisfied  the  claim  of  the  plaintiff,  and  If 
snch  levy  had  been  made,  whether  there 
was  time  to  have  made  a  sale  or  not  before 
the  death  of  Bentley,  a  Hen  would  have  ex- 
isted upon  the  property  for  the  satisfaction 
of  the  execution.  It  also  appears  from  the 
evidence  that  the  estate  of  the  said  Bentley, 
after  his  death,  proved  to  be  Insolvent;  and, 
so  far  as  this  record  appears,  tbe  plaintiff 
lost  its  debt  by  reason  of  the  neglect  of  the 
sheriff  to  diligently  attempt  to  collect  the 
execution  in  question.  It  results  from  the 
foregoing  that  the  court  erred  In  giving  tbe 
peremptory  Instruction,  and  erred  In  over- 
ruling the  plaintiff's  motion  for  a  new  trlaL 
For  tbe  reasons  indicated,  the  Judgment 
is  reversed,  and  the  canse  remanded  tor  a 
new  trial  tq^n  principles  coosisteat  witb 
this  opinion. 

MILLER  et  al.  v.  WILSOVS  ADM'R  et  al.» 

(Court  of  Appeals  of  Kentucky.    Feb.  10, 
1902.) 

WILLS— BMANCIPATION  OF  SLAVES— LBOACIBS 
TO  SLAVES— LEQACT  PAYABLE  ON  DEATH  OF 
WIDOW  —  FAILURE  TO  SERVE  WIDOW  — 
EMANCIPATION  BT  OPERATION  OF  LAW. 

1.  A  will  by  which  testator  gave  all  his  estate 
to  hia  wife  for  life,  and  expressed  the  "will 
and  desire"  that  at  her  death  all  bis  slaves 
should  be  set  free,  and  that  his  executor  should 
pay  to  each  of  said  slaves  "when  emancipated" 
^!AM),  and  that  if  there  should  lie  more  than 
enough  for  that  purpose  after  paying  the  execu- 
tor for  his  trouble  It  should  be  etiually  divided 
among  testator's  slaves  and  their  Increase,  was 
sufficient  to  confer  freedom  upon  the  slaves 
npon  the  death  'of  the  widow,  and  was  not 
merely  advisory  as  to  that  matter. 

2.  The  fact  that  the  legacies  may  have  been 
given  to  tbe  slaves  to  enable  them  to  remove 
from  the  state  in  order  that  they  might  be  free, 
and  that  at  the  death  of  tbe  widow  the  legacies 
were  no  longer  necessary  for  that  purpose, 
docs  not  cause  them  to  fail,  there  b^uf;  noth- 
ing in  the  will  to  manifest  any  such  purpose. 

3.  The  fact  that  the  slaves  were  emancipated 
by  operation  of  law  prior  to  the  death  of  the 
widow,  and  were  therefore  no  longer  slaves  at 
that  time,  does  not  deprive  them  of  their  right 
to  the  legacies. 

4.  Under  Rev.  St  c.  46,  art.  2,  8  8,  providing 
that  "When  any  property  shall  be  devised  sub- 
ject to  or  upon  the  payment  by  the  devisee  to 
another  of  a  snm  of  money,  or  his  doing  some 
other  thin);,  the  latter  shall  have  a  lieu  on 
the  legacy  for  the  sum  so  to  be  paid,  or  for  the 
value  of  the  thing  to  be  done,"  the  legacies 
would  not  be  defeated  by  the  failure  of  the 
slaves  to  serve  the  widow,  even  if  the  win  had 
expressly  required  them  to  do  so,  as  there 
would  have  been  merely  a  lien  ou  the  iegaciee 
to  secure  the  services;  and  in  any  event  the 
widow  alone  would  have  had  the  right  to  com* 
plain. 

5.  The  estate  goes  to  the  surviving  slaves  of 
testator  and  the  descendouts  of  bis  female 
slaves  per  capita. 

Appeal  from  circuit  conrt  Todd  connty. 

"Not  to  be  officially  reported." 

Action  by  Fannie  Miller  and  others  against 
tbe  administrator  of  Edward  O.  Wilson  and 
others,  to  settle  tbe  estate  ot  Edward  Q.  Wll- 
soo,  and  to  enforce  certain  provisions  made 

'Reported  by  Edward  W.  Hlnea,  Esq.,  ot  tb»  Fraak«> 
tort  bar,  and  formerly  itat*  reporter.  ^- 
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In  hto  win  for  their  benefit.    Judgment  for 
defendants  and  plalntlfTs  appeaL    Reversed. 

W.  8.  Pryor,  B.  B.  Petrle,  J.  D.  Standard, 
and  O.  W.  Wilson,  for  appellants.  Perkins 
&  Trimble,  8.  Walton  Porgy,  F.  B.  GIU,  and 
Hazelrlgg  &  Chenault,  f<^  appellees. 

BURNAM,  J.  The  foUowlng  will  of  Ed- 
ward G.  Wilson  was  probated  by  the  Todd 
county  court  and  recorded  In  the  Todd  coun- 
ty court  clerk's  oflSce  on  the  13th  of  Febru- 
ary, 1854:  "I,  Edward  G.  Wilson,  of  the 
county  of  Todd,  state  of  Kentucky,  being  of 
sound  mind  and  disposing  memory,  but 
knowing  the  uncertainty  of  life,  do  make  and 
constitute  my  last  will  and  testament  in 
manner  and  form  as  follows:  Item  1st.  I 
give  and  bequeath  to  my  wife,  Susan  M.  Wil- 
son, all  my  estate,  of  any  kind,  both  real, 
personal,  and  mixed,  during  her  natural  life, 
and  at  her  death  It  is  my  will  and  desire 
that  all  my  slaves,  together  with  their  future 
increase,  be  emancipated  and  set  free,  and 
that  my  executor  hereinafter  named  pay  to 
each  of  my  said  slaves  when  emancipated  the 
sum  of  two  hundred  dollars.  Item  2nd.  It 
is  my  will  and  desire,  at  the  death  of  my 
wife,  that  all  my  landed  estate  be  sold,  and 
the  proceeds  of  the  sale  be  used  to  pay  the 
legacies  bequested  to  my  slaves.  Item  '3rd. 
At  the  death  of  my  wife,  should  there  be 
more  than  enough  to  pay  each  of  my  slaves 
two  hundred  dollars  after  paying  my  execu- 
tor for  his  trouble,  it  Is  my  will  and  desire 
that  It  be  equally  divided  among  my  said 
slaves  and  their  Increase.  Item  4.  I  hereby 
appoint  my  friend,  S.  H.  Sullivan,  as  my 
executor,  to  this,  my  last  will  and  testament, 
and  It  is  my  desire  that  be  be  allowed  five 
hundred  dollars  for  his  services  in  executing 
my  will.  Item  5th.  It  is  my  will  and  de- 
sire that  my  slave  Anderson  be  given  fifty 
dollars  over  and  above  the  rest  of  my  slaves. 
Item  6th.  It  is  my  will  and  desire  that  the 
court  do  not  require  security  of  any  kind 
of  my  executor,  I  having  perfect  confidence 
in  bis  Integrity.  In  testimony  whereof  I 
have  hereunto  set  my  hand  and  seal  this 
the  15  of  October,  1852.  Edward  G.  Wilson. 
(Seal.]"  After  the  death  of  Edward  G.  Wil- 
son his  widow  married  C.  G.  Camp,  and  they 
sold  and  conveyed  her  life  interest  In  the 
lands  of  her  deceased  husband  to  O.  C 
Tandy,  who  in  turn  conveyed  them  to  coie 
Sebree,  by  whom  the  lands  were  held  until 
the  death  of  Mrs.  Camp  in  February,  1900. 
After  her  death  Otis  Wilson  qualified  as  ad- 
ministrator with  the  win  annexed,  and  on 
the  15th  day  of  March,  1900,  plaintiffs,  who 
were  slaves  and  descendants  of  slaves  own- 
ed by  Edward  O.  Wilson  at  his  death,  insti- 
tuted this  suit  to  settle  bis  estate,  and  to 
have  enforced  the  provision  made  for  them 
in  the  will.  They  made  the  administrator 
and  heirs  at  law  of  Bid  Wilson  defendants. 
The  administrator,  Otis  Wilson,  filed  his  an- 
swer and  cross  petition,  In  which  he  unites 
with  plaintiffs  in  the  construction  placed  by 


them  upon  the  will.  The  Wilson  heirs  filed 
a  general  demurrer  to  both  the  original  and 
amended  petition  filed  by  plaintiffs,  and  al- 
so to  the  answer  and  cross  petition  of  Wil- 
son, administrator,  which  was  sustained,  and 
the  petition  of  plaintiffs  and  cross  petition 
of  the  administrator  dismissed.  And  we  are 
asked  upon  this  appeal  to  review  the  Judg- 
ment upon  the  demurrer  and  construe  the 
will.  The  affirmance  of  the  Judgment  of  the 
lower  court  Is  asked  upon  three  grounds: 
First,  it  is  claimed  that  the  language  of  the 
will  is  not  sufficient  to  confer  freedom,  bat 
is  only  advisory,  leaving  the  power  to  eman- 
cipate them  with  his  surviving  widow;  sec- 
ond, that  the  legacies  were  given  for  the  pur- 
pose of  providing  means  to  enable  the  slaves 
of  the  testator  to  remove  from  the  state.  In 
order  that  they  might  be  free,  and,  as  the 
legacy  Is  no  longer  necessary  for  that  pur- 
pose, the  devise  fails;  third,  that  the  devise 
was  to  slaves  as  a  class,  and,  as  there  was 
no  such  class  at  the  time  the  devise  took 
effect,  it  falls,  and  the  heirs  inherit. 

It  is  fortunate  for  the  court,  so  long  after 
the  abolition  of  slavery  In  this  state,  that 
the  reported  decisions  of  this  court  afford 
abundant  precedents  for  the  proper  construc- 
tion and  decision  of  each  of  the  grounds  re- 
lied on  for  an  affirmance.  We  will  consid- 
er them  In  the  order  In  which  they  have 
been  stated:  First,  is  the  language  of  the 
will  sufficiently  definite  to  confer  freedom 
upon  the  slaves  of  testator?  The  fact  that 
the  widow  Is  given  a  life  estate  in  slaves 
does  not  affect  the  validity  of  the  devise. 
"It  was  very  common  In  Kentucky,  during 
the  existence  of  slavery,  for  the  owner  to 
provide  for  the  liberation  of  his  slaves,  anj 
also  to  devise  them  property,  and  their  right 
to  the  property,  when  so  freed,  was  never 
Judicially  denied  them;  and  we  know  of  no 
statute  nor  public  policy  which  forbade  a 
testator  from  directing  the  freedom  of  his 
slaves  in  future  after  serving  a  given  time, 
and  when  so  freed  to  be  paid  out  of  his  es- 
tate a  given  sum  or  to  have  a  given  piece  of 
property."  See  Monohon  ▼.  Caroline.  2 
Bush,  410;  Isaac  v.  Graves'  Ex'r.  1«  B.  Mon. 
386;  Graham's  Ex'r  v.  Sam,  7  B.  Mon.  403; 
Darcns  t.  Orump,  6  B.  Mon.  365;  In  re  Bo- 
dine's  Will,  4  Dana,  476.  That  it  was  the  In- 
tention of  Ed  G.  Wilson  that  his  slaves  and 
their  Increase  should  be  freed  at  the  death 
of  his  wife  admits  of  no  serious  contention. 
The  language  Is  plain  and  unambiguous.  By 
the  first  Item  he  declares  that  all  of  his 
slaves,  with  their  future  Increase,  shall  be 
set  free  at  the  death  of  his  wife,  and  that 
his  executor  shall  pay  to  each  of  them  $200; 
in  the  second  item  he  directs  the  sale  of  his 
landed  estate  at  the  death  of  his  wife  for 
the  purpose  of  paying  the  legacies;  and  in 
the  third  he  directs  that  any  surplus  of  his 
estate,  after  paying  the  executor  for  his 
trouble,  shall  be  divided  among  his  slaves 
and  their  Increase.  Two  dominant  Ideas  are 
presented  by  the  will,— the  desire  to  orovide 
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for  bla  wife  during  her  life,  and  at  her 
death  that  hli  alaves  and  their  increase 
should  have  his  property.  In  our  opinion 
the  will  conferred  freedom  abs(^utely  upon 
the  slaTes  of  the  testator  and  their  Increase 
at  the  death  of  his  wife,  and  they  were  en- 
titled after  freedom  to  the  provision  made 
for  them  In  the  will. 

We  are  unable  to  discover  anything  In  the 
language  of  the  will  to  support  the  second 
ground  relied  on  by  appellee  for  an  affirm- 
ance. There  Is  nothing  referring  to  their  re- 
moval from  the  state;  the  devise  is  abso- 
lute and  unconditional.  And  the  contention 
that  the  devise  was  to  the  slaves  of  testator 
as  a  class,  and  that  they  should  forfeit  the 
provision  made  for  them  because  at  the  time 
the  devise  took  ^ect  they  were  no  longer 
slaves,  and  for  the  further  reason  that  they 
had  failed  to  serve  the  wife  of  testator  dur- 
ing her  life,  seems  equally  untenable.  There 
Is  no  suggestion  in  the  will  that  they  were 
to  forfeit  their  freedom  upon  such  a  con- 
tingency; on  the  contrary,  it  Is  provided  that 
all  of  bis  slaves  and  their  Increase,  without 
regard  to  age  or  sex,  young  or  old,  male  and 
female,  share  equally,  with  the  exception  of 
Anderson,  who  is  entitled  to  $50  more  than 
the  others.  In  Parish  v.  HIU,  2  0uv.  387,  the 
following  will  was  under  consideration:  "I 
give  and  bequeath  to  my  beloved  wife,  Gelta 
Parish,  all  my  estate,  both  real  and  personal, 
during  her  natural  lifetime  or  widowhood. 
After  the  death  of  myself  and  beloved  wife, 
it  Is  my  desire  and  will  that  all  my  negroes, 
young  and  old,  be  set  free,  and  to  have 
$200.00  given  to  each  one,  to  be  paid  to  them 
out  of  my  estate,  and  they,  the  said  negroes, 
when  free,  to  be  conveyed  to  a  place  where 
they  can  enjoy  the  right  of  freedom."  The 
widow,  without  legally  renouncing  the  de- 
vise, married  a  second  husband,  and  in  1864 
the  negro  devisees  filed  a  petition,  asserting 
that  they  were  free,  and  claimed  that  they 
were  entitled  to  their  pecuniary  iegacies, 
with  interest,  and  also  an  outfit  for  emigra- 
tion to  some  other  country.  In  construing 
this  will  Judge  Robertson  used  this  language: 
"The  amendment  of  the  constitution  of  the 
United  States  abolishing  slavery  has  made 
them  free  and  legally  capable  of  talcing  and 
enjoying  legacies.  And  the  fact  that  they 
became  free,  not  by  the  will,  but  by  law, 
consistently  with  the  end  desired  and  pro- 
vided for  by  the  testator,  is  not  materi- 
al. The  anticipation  of  the  time  cannot  be 
deemed  essentially  contrary  to  his  wishes. 
His  leading  purpose  was  their  emancipation 
and  the  payment  of  their  pecuniary  legacies 
whenever  they  became  free.  As  soon  as 
they  became  free,  they  were  entitled  to  the 
money  bequeathed  to  them,  and  from  that 
time  until  the  payment  they  will  be  entitled 
to  interest."  In  BigstafC  v.  Lumkins  <Ky.) 
16  S.  W.  449,  the  court  had  under  conaidera- 
tion  the  following  clause  in  the  will  of  Qea, 
James  Taylor,  who  died  In  1846:  "All  my 
other  male  servants  not  herein  provided  for, 


and  who  may  be  under  twenty-five  years  of 
age  at  the  time  of  my  death,  are  to  serve  my 
children  until  they  are  thirty  years  of  age, 
and  then  to  be  freed,  and  they  are  to  have, 
each  of  them,  twenty-five  acres  of  land,  to 
be  laid  off  out  of  the  Clark  tract,  or  out  of 
such  land  as  my  executor  shall  think  fit  in 
that  section  of  the  county."  These  devisees 
sued  the  personal  representative  and  chil- 
dren of  Taylor,  asserting  their  right  to  the 
land  or  its  equivalent  in  money.  The  de- 
fendants answered  that  plaintiffs  had  receiv- 
ed their  freedom  by  operation  of  law,  instead 
of  under  the  will,  and  had  failed  to  serve 
the  children  of  Taylor  until  they  were  30 
years  of  age.  This  court  said:  "It  Is  imma- 
terial whether  they  served  appellants  or  not; 
they  were  entitled  to  their  freedom,  when 
they  arrived  at  thirty  years  of  age,  uncondi- 
tionally, and  their  right  to  freedom  by  the 
terms  of  the  will  was  not  made  to  depend  on 
the  performance  of  service  by  them."  And 
they  were  held  entitled  to  recover.  In  the 
above  case  the  slaves  were  expressly  direct- 
ed to  serve,  and  Uie  devise  was  to  them  as  a 
class,  while  in  this  case  there  is  no  such  di- 
rection, yet  the  court  held  that  there  was 
no  condition  precedent  Section  3,  art  2,  c. 
46,  of  the  Revised  Statutes,  reads:  "When 
any  property  shall  be  devised  subject  to  oe 
upon  the  payment  by  the  devisee  to  another 
of  a  sum  of  money,  or  bis  doing  some  other 
thing,  the  latter  shall  have  a  Hen  on  the 
legacy  for  the  sum  so  to  be  paid,  or  for  the 
value  of  the  thing  to  be  done."  Under  this 
statute  a  devise  subject  to  a  charge  for  serv- 
ices Is  not  defeated  by  the  failure  to  do  the 
thing  required,  but  the  party  to  whom  the 
money  Is  due  has  a  lien  on  the  legacy,  which 
may  be  enforced  in  the  event  of  such  fail- 
ure. And  even  if  there  had  been  an  express 
provision  to  serve,  and  the  failure  to  do  so, 
the  widow  of  testator  would  have  been  the 
party  to  complain,  and  not  appellees.  After 
a  careful  consideration  of  the  able  brief  of 
appellants,  and  an  examination  of  the  au- 
thorities cited,  we  are  of  opinion  that  the 
circuit  judge  erred  In  sustaining  the  general 
demurrer  and  dismissing  appellants'  peti- 
tion: and  that  they  are  entitled  to  have  the 
landed  estate  of  testator  sold  by  his  ex- 
ecutor and  the  proceeds  appropriated  to  their 
use  as  directed  by  the  will. 

We  are  also  asked  by  the  administrator 
with  the  will  annexed  to  decide  whether  the 
$200  devised  to  each  slave  is  to  go  to  the 
original  slaves  only,  and  the  residue  of  the 
estate  to  be  equally  divided  between  the 
slaves  and  their  increase,  or  whether  both 
the  slaves  and  increase  are  to  share  alike. 
In  our  opinion  the  language  of  the  will  is 
susceptible  of  but  one  interpretation;  tes- 
tator intended  to  provide  for  the  slaves  own- 
ed by  him  and  their  increase  who  would 
have  belonged  to  his  estate  at  the  death  of 
his  wife.  The  construction  excludes  the  de- 
scendants of  male  slaves  by  female  slaves  of 
another.    The  estate  thwef ore  goes  to  thoS' 


768 


60  SOUTHWESTERN  BEPORTEE, 


cs.r 


persons  who  are  now  alive  who  were  the 
•la  Tea  of  testator  at  hla  death,  and  the  chil- 
dren and  descendants  of  bis  female  slaves, 
per  capita.  The  executor  Is  entitled  to  col- 
lect the  rents  upon  the  landed  estate  devised 
by  testator  from  the  termination  of  the  Itfe 
estate,  and  to  sell  the  realty  and  to  appro- 
priate the  proceeds  of  both  to  the  payment 
of  the  legacy  of  testator. 

For  reasons  Indicated,  the  Judgment  is  re- 
vei-sed  and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


WHITE  V.  ROBERTS.* 

fConrt  of  Appeals  of  Kentucky.    Feb.  28, 

1902.) 

HO.MESTEAn— ABANDONMENT— EXECUTION 

SALE— SEPARATE   TRACTS— FAILUEB 

TO  OFFER,  SEP  AH  ATBLY. 

1.  Where  a  debtor  and  his  wife  left  the 
debtor's  fami,  renting  out  the  dwelling  house 
thereon,  and  moving  to  a  town  where  they 
eugage  In  pursuits  from  which  they  realise 
much  more  than  they  could  hope  to  realize 
OB  the  farm,  their  indefinite  intention  to  re- 
turn to  the  farm  is  not  sufficient  to  prevent 
the  removal  from  operating  as  an  abandonment 
of  the  homestead. 

2.  Where  a  farm  was  divided  into  two  sepa- 
rate tracts  by  a  county  road,  in  selling  the 
land  uniler  execution  each  tract  should  have 
been  offered  separately;  and  It  appearing  that 
the  Emaller  of  the  two  tracts,  if  it  had  been 
sold  separately,  would  have  realized  a  sum 
sufllcient  to  satisfy  the  execution,  it  was  prop- 
er to  quash  tiie  sale  and  direct  a  resale  under 
venditioni  exponas. 

Appeal  from  circuit  court,  Lee  county. 

"To  be  officially  reported." 

Action  by  T.  T.  Roberts  against  3.  B. 
White  to  set  aside  an  execution  sale.  Judg- 
ment quashing  sale,  and  defendant  appeals. 
Affirmed. 

B.  B.  Hogg  and  J.  K.  Roberts,  for  appel- 
lant   Marcum  &  Pollard,  for  appellee. 

BURNAM,  J.  On  the  Ist  day  of  March, 
1808,  an  execution  Issued  from  the  office  of 
the  Lee  circuit  court  In  favor  of  appellant 
and  against  appdlee  tor  $100,  with  6  per 
cent,  interest  thereon  from  the  8th  day  of 
April,  1802,  and  $7.86  which  bad  been  ad- 
Judged  appellant  for  costa,  directed  to  the 
sherliT  of  Madison  county,  which  was  levied 
by  him  upon  a  txact  of  7S  acres  of  land  be- 
longing to  the  appellee:  and  on  the  first 
day  of  the  May  term  of  the  Madison  county 
ocmrt  the  land  was  sold  by  the  sheriff  at  the 
court-house  door,  appellant  becoming  the  pur- 
chaser thereof  at  the  price  of  $144.40.  On 
the  24th  day  of  September,  1888,  the  app^- 
lee,  Roberts,  filed  bis  petition  In  equity,  seek- 
ing to  set  aside  the  sale  upon  two  grounds: 
First,  be  alleges  that  be  is  an  actual,  bona 
fide  bousel^eeper,  with  a  family,  resident  In 
this  commonwealth,  and  that  the  entire  tract 
of  land  sold  did  not  exceed  In  value  $1,000, 

'  Reported  br  Edward  W.  Hlnes,  Esii.,  ot  the  Frank- 
fort bar,  ajifl  formerly  state  reporter. 


and  was  for  this  reason  tstsmpt  from  sale; 
second,  that  more  land  was  sold  than  was 
necessary  to  satisfy  the  ezeeotloii  nnd» 
which  the  sale  was  made. 

It  appears  from  the  pleadings  and  proof 
that  the  appellee,  Roberta,  lived  on  the  tract 
of  land  In  controversy  for  several  years  prior 
to  1807  with  his  family;  that  It  was  rea- 
sonably worth  from  $800  to  $900;  that  it 
was  divided  Into  two  separate  tracts  by  a 
county  road,  15  acres  lying  on  one  side,  and 
68  on  the  otbw;  that  in  1897  appellee  rent- 
ed out  the  dwelling  house  on  the  place,  and 
moved  back  to  Beatty  viUe,  where  be  had  pre- 
viously resided,  with  his  family;  that  his 
wife,  who  bad  some  means  of  her  own,  start- 
ed a  small  dtstlUery,  which  he  ran  as  dis- 
tlUer;  and  that  In  addition  hla  wife  ran  a 
hotel,  and  he  a  barroom.  Whilst  be  testifies 
that  he  always  claimed  the  tract  of  land  in 
Madison  county  as  a  homestead,  and  that  he 
Intended  to  return  to  it  whenever  bis  Inter- 
ests Jnstifled  him  in  doing  so.  yet  he  says  that 
he  and  his  wife  are  realietng  about  $1,000 
per  annum  from  their  present  pntvulta,  and 
as  this  sum  is  largely  In  excess  of  what,  un- 
der the  most  favorable  circumstances,  bt 
could  raise  on  his  farm,  bis  Intention  to  re- 
turn Is  too  vague  and  Indefinite  to  Justify 
the  court  In  treating  his  removal  therefrom 
as  a  temporary  one.  We  therefore  think  the 
circuit  Judge  properly  held  the  property  lia- 
ble to  execution. 

The  practice  of  selling  real  estate  under 
execution  was  unknown  at  common  law,  and 
the  rule  Is  that  a  statute  authority  whereby 
title  may  be  devested  most  be  strictly  fol- 
lowed In  all  the  requisites  which  appear  to 
be  beneficial  to  the  owner.  Subsectloa  1  of 
section  1G82  of  the  Statutes  prescritMs  that 
"only  so  much  land  can  be  sold  as  will  sat- 
isfy the  execution  imder  which  the  sale  Is 
made."  Whilst  the  law  secures  to  tlie  cred- 
itor his  Just  demand,  and  sequestrates  the 
property  of  the  debtor  to  satisfy  It,  It  care- 
fully guards  his  Interest  In  all  the  various 
steps  taken  leading  to  the  sale  of  bis  prop- 
erty; and  "the  sale  under  execution  of  sev- 
eral parcels  of  land  at  one  bid,  and  putting 
up  for  sale  a  whole  tract  when  some  portion 
of  It  could  be  sold  to  satisfy  the  debt.  Is 
uniformly  condemned  by  tbe  courts,  as  tend- 
ing to  the  sacrifice  of  property  and  to  oppres- 
sion of  the  debtor."  See  Herman,  Bx'n,  p. 
848,  and  authorities  there  cited.  And  one 
who  seeks  to  sustain  such  a  sale  must  show 
Its  Justice  and  expediency.  Ordinarily  in  tbe 
sale  of  land  under  execution  each  tract 
should  be  offered  separatriy,  and,  if  they  fall 
to  sell  in  this  way,  the  officer  will  then  be 
Justified  in  selling  all  the  property  together, 
on  a  reasonable  bid.  If  be  make  full  retom 
of  the  facts.  The  proof  in  this  case  shows 
that  the  detached  tract  of  15  acres,  if  it  bad 
been  sold  separately,  would  have  realized  a 
sum  sufficient  to  have  extinguished  the  debt 
of  appellant,  leaving  the  main  tract  untouch- 
ed. 
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We  auc  tber^ore  of  the  opinion  tbat  the 
circolt  Jsdge  did  not  err  In  quasblng  the 
■ale  and  directing  a  reaale  under  vendltiont 
exponas.  Tlie  JudgiBient  1»  threrefore  affirm- 
ed both  on  the  orlgiaal  and  croaa  appeal*. 


ASHER  T.  COMM»NWB&I/ra.* 

(Oavrt  et  Appeal*  of  Kentmcky.   Feb.  2B, 

1802.) 

VALIDITY  OF  JUDaMBNT-DSATH  OF  ONB  OF 
SEVBRAL  DEFENDANTS  AT  TIME  JUDGMENT 
WAS  RENDERED— JURISDICTION  OF  FRANK- 
UN   CIRCUIT   COURT. 

▲    default    judgment    rendered    by    the 

Franklin  circuit  court  in  faror  of  the  common- 
wealth against  the  principal  aud  -  sureties  in 
the  bond  of  a  clerk  was  not  void  as  to  the  Bure- 
tiee  though  the  principal  was  dead  at  the  time 
the  judgment  was  rendered,  ai  that  court 
would  have  had  jurisdiction  of  an  action 
against  the  sureties  alone. 

Appeal  from  circuit  court,  Franklin  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  commonwealth  Of  Kentucky 
against  J.  F.  Neal  and  others  on  the  bond 
of  J.  F.  Neal  as  clerk.  Judgment  for  plain- 
tiff, and  defendant  A.  J.  Aaher  appeals.  A& 
firmed. 

N.  B.  Hays,  for  appellant  Merrlaon 
Breckinridge,  for  the  Commonwealth. 

OUFFYf  0.  J.  Thla  action  was  Inacltot- 
ed  by  the  commonwealth  of  Kentucky 
against  J.  F.  Neal,  A>.  J.  Asber,  and  J.  F. 
Slnsher.  The  first  named  was  clerk  of  the 
Bell  circuit  court,  and  the  others  were  bis 
sureties.  It  appears  fitom  the  petition  tbat 
the  defendant  Neal  received  from  the  com- 
monwealth or  its  auditor  $284.29,  which  he 
was  not  entitled  to  receive,  and  the  common- 
wealth instituted  t&is  suit  to  recover  said 
sum  from  tlw  defendant  At  the  Januaiy 
term,  1001,  it  appears  that  the  defendants 
having  been  duly  summoned  and  falling  to 
answer,  a  judgment  was  rendered  against 
them  for  said  sum  of  $284.29,  with  interest 
and  costs.  Afterwards,  at  the  March  term, 
1001,  of  court  Molly  O.  Neal,  admlnistrntrlz 
of  3.  F.  Neal,  {vesented  ber  petition,  which 
allows  that  said  Neal  died  on  the  24th  of 
July,  1889,  and  tbat  on  the  14th  of  Augnst 
D.  Q.  Colston  was  appointed  his  adminis- 
trator, and  afterwards,  on  the  2l8t  of  FetK 
ruary,  1900,  said  Molly  G.  Neal  was  appoint- 
ed administratrix;  that  although  her  hus- 
band died  July  24,  1889,  this  action  has 
never  been  revived  against  eithn  of  the 
personal  representatives  of  said  Neal,  nor 
had  the  plaintiff  presented  to  either  repre- 
sentative any  claim  against  the  estate  of 
said  Neal.  The  Issual  of  the  execution  upon 
the  Judgment  aforesaid  is  also  set  out  She 
asked  to  be  permitted  to  file  this  petition 
for  the  purpose  of  affecting  said  judgment 
and  quashing  said  execution.  At  the  April 
term,  1901,  motion  of  said  Molly  C.  Neal, 


as  adminlstratrfac  aforesaid,  was  sustained 
as  to  J.  F.  Neal,  and  the  judgment  agalttst 
htm  was  set  aside  and  held  for  naught  and 
the  execution  in  the  hands  of  the  sheriff  of 
Bell  county  against  the  said  Neal  be,  and 
the  same  is  now,  quashed  and  held  to  be 
of  no  valid  effect  against  the  said  J.  F. 
Neal  and  his  estate;  and  at  the  same  term 
and  time  the  defendant  Asher  filed  notice, 
executed  on  E.  J.  Breckinridge,  attorney 
general,  and  G.  0.  Coulter,  Hudltor  of  public 
accounts,  and  thereupon  moved  the  court 
to  vacate  and  set  aside  the  judgment  ren- 
dered in  tbe  above  action  against  him  at 
the  January  term  of  this  court  for  liMil,  and 
to  quash  the  execution  issued  on  said  judg- 
ment and  to  set  aside  the  levy  on  aame, 
for  the  reasons  therein  stated,  which  mo- 
tion, liavlng  been  considered  by  the  court 
was  overruled,— to  ail  of  which  the  defend- 
ant Asher  excepted,  and  prayed  an  appeal 
to  this  court  wlilch  was  granted. 

The  appellant  seeks  a  reversal  upon  sev- 
ecal  grounds,  none  of  which,  we  think.  Is 
tenable.  We  think  that  the  circuit  court  of 
Franklin  county  had  jurisdiction  of  appel- 
lant and  that  the  mere  fact  that  the  judg- 
ment was  rendered  against  Neal  after  his 
death  in  no  wise  affects  the  validity  of  the 
judgment  against  the  appellant  We  are  of 
opinion  that  the  commonwealth  might  baye 
sued  either  of  the  defendants,  or  all  of 
them,  in  the  Franklin  circuit  court  and,  if 
it  showed  Itself  entitled  to  a  judgment, 
might  have  obtained  judgment  against  either 
<nr  all  of  defendants.  No  defense  to  the 
merits  of  the  action  has  been  interposed  by 
any  of  the  defendants.  It  therefore  follows 
that  a  default  judgment  was  properly  ren- 
dered against  those  who  were  summtwed 
and  were  still  alive.  The  fact  that  no  judg- 
ment has  yet  been  obtained  against  Neal 
does  not  release  him  from  liability  to  hia 
sureties  wlio  may  have  to  pay  a  valid  de- 
mand against  him,  nor  do  we  think  that  the 
commonwealth  was  bound  to  prosecute  Its 
suit  against  Neal  to  judgment  before  It  was 
entitled  to  a  judgment  against  the  appel- 
lant 

Judgment  affirmed. 


CIIEXAUIiT  et  al.  v.  SCJOTT  et  al.i 

(Ooart  ot  Appeals  of  Kentucky.    Feb.  21, 

1902.) 

CONSTRUCTION  OF  WILL— DEFEASIBLE  FBB- 
DEVrSE  TO  WIDOW  DURING  WIDOWHOOD 
—FAILURE  TO  RENOUNCE  WILL. 

1.  Where  a  testator  devised  his  entire  extate 
to  his  wife,  "with  the  following  exception  of 
my  undivided  interest  in  my  mother's  estate," 
to  hare  and  to  hold  so  long  as  she  should  re- 
main testator's  widow,  and  then  added,  "and 
the  undivided  interest  in  my  mother's  estate  I 
hereby  give  and  bequest  to  my  father,"  the 
widow  took  a  defeasible  fee  in  that  part  of 
testator's  estate  othor  than  that  which  he  in- 
herited from  his  mother,  and  upon  her  remar- 
riage her  interest  ceased. 


>  Reported  b7  Edward  W.  Hlnes,  Esq., of  tlia  Frank-   i      >Roported  by  Edward  W.  HInes,  E8q.,ot  tba  Frank- 
fort bar,  and  foim«rlr  state  reporter.  '  tort  bar,  and  formerly  IMU  raeorter. 


760 


68  SOUTHWESTERN  KEPORTEB. 


(Kr. 


2.  The  widow,  harlng  failed  to  renounce  the 
prorlsious  of  the  will,  and  having  lost  by  hsr 
remarriage  that  part  of  the  estate  devlBed  to 
her,  cannot,  after  the  time  for  renunciation 
has  expired,  claim  any  part  of  the  estate. 

Appeal  from  circuit  court.  Green  county. 

"Not  to  be  officially  reported." 

Action  by  W.  P.  White  against  Una  C 
Scott  and  T.  S.  Scott  to  recover  land.  Judg- 
ment for  defendants,  and  Barnett  Chenault 
and  others,  in  whose  names  the  action  was 
revived,  appeal.    Reversed. 

B.  W.  Penlck  and  Henry  &  Woodward,  for 
appellants.    Gamett  &  Gamett,  for  appellees. 

PAYNTER,  J.  Edward  L.  White  died 
testate  on  the  10th  of  March,  1896.  At  the 
time  of  his  death  he  owned  a  small  amount 
of  personal  property;  two  tracts  of  land,  one 
containing  40  acres  and  the  other  6  acres; 
and  also  an  undivided  one- third  interest  in 
a  tract  of  150  acres,  which  he  Inherited  from 
his  mother.  The  personal  estate  and  4^ 
acres  of  the  5-acre  tract  were  consumed  in 
paying  his  debts.  He  did  not  leave  a  child 
or  children.  He  left  a  widow,  Una  C,  who 
in  September,  1900,  intermarried  with  T.  S. 
Scott.  Shortly  after  the  marriage,  W.  P. 
White,  the  father  of  the  testator,  brought 
this  action  to  recover  the  40-acre  tract  and 
the  remaining  part  of  the  5-acre  trax;t  W. 
P.  White  died,  and  the  action  was  revived  in 
the  name  of  his  real  representatives.  The 
construction  of  the  wUl  of  Edward  L.  White 
is  involved  on  this  appeal,  which  reads  as 
follows:  "The  Last  Will  and  Testament  of 
Ed  Ii.  White.  I,  being  of  sound  mind,  do 
hereby  give  and  bequest  to  my  wife,  Una  0. 
White,  all  my  property,  both  real  and  per- 
sonal (with  the  following  exception  of  my 
undivided  interest  in  my  father's  estate),  to 
have  and  to  hold,  so  long  as  said  Una  0. 
White  shall  remain  my  widow;  and  the  un- 
divided Interest  in  my  father's  estate  I  here- 
by give  and  bequest  to  my  father,  W.  P. 
White;  and  I  hereby  appoint  my  wife,  Una 
C.  White,  as  executrix  of  this  will,  and  it  is 
my  will  that  she  shall  qualify  without  bond." 

It  Is  insisted  on  behalf  of  Mrs.  Scott  that 
ahe  took  a  fee-simple  title  to  the  land,  other 
than  the  Interest  which  the  testator  devised 
to  his  father  in  the  land  which  he  inherited 
from  his  mother;  it  being  agreed  that  the 
testator  referred  in  his  will  to  the  Interest 
inherited  from  his  mother,  not  his  father. 
It  is  claimed  that  the  words  in  the  will,  "to 
have  and  to  hold  so  long  as  said  Una  O. 
White  shall  remain  my  widow,"  refer  to  the 
character  of  interest  which  she  took  in  the 
property  which  the  testator  willed  to  his 
father.  We  are  of  the  opinion  that  she  took 
a  defeasible  fee  in  the  40  and  5  acre  tracts. 
When  she  married  her  rights  therein  ceased. 
We  regret  very  much  that  we  cannot  concur 
in  the  opinion  of  the  court  below  that  she 
took  a  fee-simple  title  to  the  tracts  men- 
tioned. It  Is  insisted  that.  If  her  title  is  de- 
feated by  her  remarriage,  then  she  is  entitled 


to  taJce  a  widow's  part  In  the  estate  of  her 
husband,  as  the  husband  did  not  provide  to 
whom  the  land  should  go  in  the  event  bis 
widow  lost  it  by  her  remarriage.  She  did  not 
renounce  the  provisicms  of  the  wllL  She 
claimed  under  It  She  cannot  now  claim 
against  it  This  court  said  in  Vance  v. 
Campbell's  Heirs,  1  Dana,  230:  "The  devise 
to  the  wife  during  her  widowhood  should 
not  be  construed  as  a  condition  la  restraint 
of  marriage,  but  should  only  be  deemed  an 
allowable  limitation  to  the  estate  devised. 
The  marriage  ipso  facto  terminated  tbe  dev- 
isee's right  to  any  portion  of  the  estate  as 
derived  from  the  will.  And  as  she  had  not 
renounced  the  provision  made  for  her  by  the 
will,  but  had  elected  to  hold  under  the  will, 
she  cannot  be  entitled  to  any  part  of  the 
estate  by  operation  of  law,  and  contrary  to 
the  provisions  of  the  will.  Having  elected 
to  hold  under  the  will,  and  having  so  held 
until  after  the  time  allowed  for  renunciation 
bad  expired,  she  cannot  now  be  permitted  to 
assert  a  right  against  the  will  or  independ- 
ently of  It."  Again,  In  Chambers  v.  Davis, 
15  B.  Mon.  526:  "But  when  she  takes  un- 
der the  win  she  holds  the  estate  as  a  devisee, 
merely,  and  derives  no  right  to  it  as  widow, 
although  the  devise  may  have  the  effect  to 
bar  her  claim  to  dower.  The  statute  allows 
her  the  right  to  waive  the  provisions  made 
for  her  by  the  will  and  demand  hor  dower, 
but  if  she  fall  to  do  it,  and  claims  under  the 
win,  she  occupies  the  same  attitude  as  other 
devisees." 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 


SIKKING  T.  PROMM.! 

(Court  of  Appeals  of  Kentucky.     Feb.  20, 

1902.) 

FRAUDULENT  CONVBTANOB  —  HUSBAND  AND 
WIFE— BURDEN  OP  PROOF. 

The  act  of  1891  .regulating  the  property 
rifchts  of  married  women  has  not  changed  tha 
rule  which  places  the  burden  of  proof  upon 
the  wife  in  an  action  brought  against  her  by  a 
creditor  of  the  husband  to  subject  land  convey- 
ed to  her  upon  the  ground  that  It  was  pur- 
chased and  paid  for  with  money  furnished  by 
the  husband  and  conveyed  to  her  for  the  pur- 
pose of  defeating  plaintitTs  claim. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, chancery  division. 

"To  be  officially  reported." 

ActlMi  by  John  Fromm  against  Lnla  L. 
Sikklng  to  enforce  a  judgment  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Wm.  A  Earl,  for  appellant  A.  O.  Rucker, 
for  appellee. 

WHITE,  J.  The  appellee,  Promm,  obtain- 
ed a  Judgment  in  the  quarterly  court  of  Jef- 
ferson county  against  W.  A.  Sikklng,  hus- 
band of  appellant,  which  being  returned  nul- 

^  Reported  by  Edward  W.  Hlnea,  Esq.,  ot  the  Frank- 
tort  bar,  and  formerly  state  reporter. 
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la  lioiui,  he  took  a  transcript  of  the  execution 
and  retnm,  and  obtained  an  execution  from 
tiie  circuit  court,  which  was  likewise  return- 
ed "No  property."  This  action  was  brought 
for  discovery,  and  it  was  sought  to  subject 
to  appellee's  debt  certain  real  estate  deeded 
to  appellant,  the  wife  of  W.  A.  Slkklng,  up- 
on the  allegation  that  the  property  had  been 
purchased  and  paid  for  by  the  husband,  and, 
in  order  to  defeat  appellee  In  the  collection 
of  his  debt,  the  deed  was  made  to  the  wife, 
appellant  here.  The  appellant  answered,  and 
denied  the  allegations  of  the  petition,  but 
did  not  affirmatlyely  allege  that  she  paid  for 
the  property,  nor  did  she  offer  any  explana- 
tion as  to  how  she  obtained  the  property, 
nor  from  what  source  she  obtained  the  money 
to  ray  for  It  She  contented  herself  with  a 
denill.  The  case  was  submitted  on  peti- 
tion and  answer,  no  proof  being  taken  by 
either  party.  Judgment  was  rendered  sub- 
jecting the  property  to  the  payment  of  ap- 
pellee's Judgment;  that  is,  the  court  appoint- 
ed a  receiver  to  take  charge  of  the  property 
and  rent  same  out  till  sufficient  was  raised 
to  satisfy  appellee's  claim  and  costs.  From 
that  Judgment  this  appeal  is  prosecuted. 

Counsel  for  appellant  recognizes  the  fact 
that  this  court  in  the  cases  of  Edelmuth  t. 
Wybrant,  68  8.  W.  528,  Treadway  v.  Turner, 
10  S.  W.  816,  Kobertson  v.  Bobertson,  20  S. 
W.  543,  and  other  cases,  bad  laid  down  the 
rule  that  In  cases  of  this  kind  the  burden 
is  on  the  wife  to  show  that  she  obtained  the 
IHvperty  from  other  sources  than  her  hus- 
band, but  earnestly  contends  that  this  role 
should  be  changed  since  the  enactment  of 
the  Welsenger  law  as  to  married  women 
and  their  prop^ly  rights.  We  are  of  opin- 
ion that  the  act  of  1884  known  as  the 
"Welsenger  Act,"  did  not  change  this  long- 
established  rule  as  to  these  cases.  The  rule 
was  laid  down  because  of  the  relationship 
between  husband  and  wife,  and  not  neces- 
sarily because  of  the  law  as  to  property 
rig;btB.  The  same  reason  for  the  rule  exists 
now  tiiat  has  always  existed.  If  the  act  of 
1894  is  to  affect  the  rule  at  all,  it  should 
make  it  the  more  closely  adhered  to. 

We  are  of  opinion  there  was  no  error  in 
the  Jndgm«it,  and  the  same  is  affirmed. 


Mccormick  harvesting  maoh.  oo.  t. 

LITBR.i 

(Conrt  of  Appeals  of  Kentucky.    Feb.  19, 

1902.) 

UASTBR     AND     SERVANT  —  DANOBROUS     UA- 

CHINB— FAILURE  TO  INSTRUCT  SERVANT- 
ASSURANCE  THAT  THERE  WAS  NO  DANGER. 
Where  plaintiff,  who  was  employed  by  de- 
fendant to  feed  a  corn-shredding  machine,  had 
bis  band  caught  in  the  rollers  of  the  machine, 
defendant  corporation  was  not  liable  for  the 
iojnry,  though  it  had  failed  to  iustrnct  plain- 
tiff bow  to  use  the  machine,  and  had  assured 
him  there  was  no  danger,  as  plaintiff  had  rep- 

'Reported  br  Edward  W.  HInet,  Esq., of  Ute  Frank- 
fort  t»r,  aod  formerlr  state  reporter. 


resented  that  he  understood  how  to  operate  the 
machine,  and  the  danger  was  obyioua. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty. 
"Not  to  be  officially  reported." 
Action  by  Albert  Liter  against  the  McCor- 
mlck  Harvesting  Machine  Company  to  re- 
cover damages  for  personal  injuries.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

A.  M.  Rutledge  and  Kohn,  Baird  &  Spin- 
dle, for  appellant  Dodd  &  Dodd  and  W.  M. 
Smith,  toe  appellee. 

PAYNTBR,  J.  About  the  1st  of  Novem- 
ber, 189S,  A.  Hunter  Mason  made  a  pur- 
chase conditionally  from  appellant  of  a  com- 
shreddlng  machine.  Under  the  contract  the 
appellant  was  to  set  up  the  machine  upon 
Mason's  farm  and  give  it  a  practical  test 
with  the  com  on  his  place.  If  it  operated  to 
Mason's  satisfaction,  he  was  to  accept  It 
and  pay  for  it;  if  not  It  was  to  be  taken 
back  by  appellant.  It  was  delivered  at  Ma^ 
son's  farm  on  November  5,  18©8.  On  No- 
vember 7th  the  appellant  sent  A.  T.  Wright, 
one  of  its  employes,  to  set  it  up  and  make 
the  trial  test.  On  the  8th  of  November, 
Wright  began  to  operate  the  machine,  and 
did  80  for  three  days.  When  Wright  left. 
Mason's  employes  took  charge  of  the  ma- 
chine and  operated  it  until  December  8, 
1888.  In  the  meantime  a  ratchet  got  out  of 
repair,  when  Wright  returned  and  supplied 
a  new  one.  This  was  on  November  23,  1898. 
During  the  three  days  which  Wright  operat- 
ed the  machine,  the  appellee,  Liter,  was 
band  cutter,  and  at  times  helped  Wright  feed 
the  machine.  Before  Wright  left,  he  showed 
the  appellee  how  to  feed  it  It  was  some- 
what of  the  same  character  as  a  threshing 
machine.  The  feeder  stood  upon  a  slightly- 
raised  platform  at  the  end  of  the  feeding 
table.  The  shredder  bad  what  are  known 
as  the  "snapping  rolls."  They  revolved  In- 
wardly, drawing  the  cornstalks  into  a  set 
of  revolving  knives  which  were  immediately 
back  of  the  snapping  rolls,  which  shredded 
the  stalks  and  blades.  The  stalks  were  fed 
by  first  giving  their  butt  ends  to  the  snap- 
ping rolls,  and  as  they  were  drawn  in  the 
ears  of  com  were  snapped  off  and  dropped 
into  an  opening  made  in  front  ot  the  rolls, 
where  they  were  shucked.  Ftom  the  plat- 
form where  the  feeder  stood  to  the  top  of 
the  feed  table  was  three  feet  and  one  Inch. 
The  feed  table  rested  upon  a  framework. 
At  the  outer  end  of  It,  where  the  feeder 
stood,  was  three  feet  and  nine  inches  from 
the  snapping  rolls,  but  it  could  be  made 
three  Inches  shorter  when  desired;  but  at 
the  time  the  accident  occurred  the  outer  end 
was  three  feet  and  nine  Inches  from  the 
snapping  rolls.  Wright  was  five  feet  and 
eight  inches  high,  so  his  body  stood  two 
feet  seven  inches  above  the  top  (tf  the  feed^ 


762 


66  SOUTHWESTBRN  RBPORTBR. 


{Kj. 


table,  vfaen  standing  In  front  of  and  against 
It  The  eom  was  cut  and  put  In  bundlea« 
which  were  secured  by  bands.  It  was  haul- 
ed and  placed  on  the  table,  where  the  bands 
were  cut  It  was  then  passed  to  the  feeder. 
After  Wright  had  tested  the  machine  for 
three  days,  a  man  by  the  name  of  Mc- 
Dowell took  his  place  as  feeder,  who  fed  it 
until  about  the  23d  of  November,  when  Ma- 
son's foreman  employed  the  appellee,  Liter, 
to  do  It  Liter  had  been  band  cutter  and 
worked  near  the  front  of  ttie  machine  from 
the  time  It  was  placed  on  Mason's  farm  until 
the  23d  of  November,  when  he  assured  Ma- 
son's foreman  that  he  could  feed  the  ma- 
chine. He  received  $1  a  day  as  band  catder, 
but  was  paid  ^l.DO  per  day  for  feeding  tha 
machine.  He  had  fed  the  machine  soma 
duriag  the  time  when  McDowell  was  thera 
There  was  attached  to  the  shredder  a  lever 
which  by  some  mechanical  appliance  could 
itop  the  snapping  rolls.  The  lever  wa« 
brought  around  in  front  of  the  feed  table,  so 
that  the  feeder,  by  the  pressure  of  his  body 
against  it,  could  manipulate  it  Two  pur- 
poses were  to  be  aecompUshed  by  the  lever: 
It  was  to  stop  the  rolls  so  as  to  unchoke  the 
machine  when  necessary,  and  at  the  same 
time  operated  as  a  safety  appliance;  About 
the  23d  of  November,  Wright  dlacovering 
that  the  ratchet  which  was  manipulated  by 
the  lever  was  being  worn  out  by  uae^  and 
thus  prevented  the  successful  operation  of 
the  machine,  he  tied  the  lever  so  as  to  vv^ 
vent  its  use  for  either  ot  the  purposes  ^at- 
ed.  Liter  knew  of  tiUs  fact:  being  present 
when  the  lever  was  thus  tied,  and  weU 
knowing  the  purpose  for  which  It  was  done. 
The  snapping  rolls  can  be  seen  by  the  feeder, 
as  can  the  teeth  of  the  cylinder  of  a  thresh- 
ing maehln&  On  the  Sth  of  December,  while 
Liter  was  feeding  the  machine,  his  left  ttand 
was  caught  between  the  snapping  rolls,  and 
his  arm  was  so  mangled  that  amputation 
was  necessary.  This  action  was  brought  to 
recover  damages  f<n'  tlte  loss  of  his  arm  and 
toe  the  mental  and  physical  suffering  which 
he  endured.  In  describing  how  the  accident 
happened,  he  said:  "I  was  snatched  in.  A 
■talk  of  com  caught  my  glove  and  snatched 
me  in."  He  says  that  Wright  told  him  that 
there  was  no  danger  in  operating  the  ma- 
chine with  the  safety  lever  tied  up,  and  that 
he  continued  to  feed  it  "because  he  told  me 
I  could  not  get  In  it  He  says  a  man  waa 
too  far  away,— he  could  not  get  in  it." 
'  A  master  is  not  required  to  furnish  ma- 
chinery with  the  latest  Improvements.  It  is 
the  duty  of  the  master  to  provide  reasonably 
safe  machinery  for  the  use  of  his  employes, 
and  to  ke^  it  in  reasonably  safe  repair. 
The  appellee  was  27  years  of  age.  He  knew 
the  exact  condition  of  the  machine  which  he 
was  op^nting.  He  knew  it  waa  dangerous 
for  him  to  place  his  bands  In  close  proximity 
to  the  snapping  rolls.  He  knew  that  it 
meant  the  destruction  of  his  arm  if  it  waa 


caught  between  them.  This  danger 
obvious  as  the  machine  was  visible.  Any 
one  with  ordinary  understanding,  with  t^ie 
slightest  observation,  could  see  the  danger  of 
being  caught  between  the  rolls.  He  claims 
that  Wright  did  not  advise  him  of  the  dan- 
ger In  feeding  the  machine,  but  that  be  as- 
sured him  that  he  could  do  so  safe^,  as  be 
stood  so  far  from  the  roUa.  U  Wright  bad 
advised  him  that  there  was  no  danger  in 
placing  his  hands  between  the  rolls,  he  could 
not  have  so  placed  them  at  the  risk  of  the 
master,  because  he  would  not  have  been  au- 
thorized to  have  done  so  reckless  a  thing, 
even  had  he  been  assured  It  was  safe  to  do 
so,  ss  the  danger  of  doing  so  was  so  obviona 
There  was  no  evidence  to  show  tliat  the  ma- 
chinery was  defective,  nor  was  it  attempted 
to  be  shown  that  appellee's  hand  was  caught 
la  the  machine  by  reason  of  any  defect  in 
it  It  the  evidence  of  the  appellee  be  true, 
his  hand  was  drawn  between  the  rolls  by 
being  caught  by  a  cornstalk.  He  was  a 
farm  laborer,  and  knew  the  character  of  corn- 
stalks he  was  to,  and  did,  feed  the  machine. 
If  tliey  had  sncfa  formations  or  growHis  up- 
on them  as  made  it  dangomis  to  feed  them 
to  the  machine,  he  did  ao  at  ills  own  risk. 
It  was  a  risk  voluntarily  assumed.  The  more 
hazardous  his  employment  the  greater  care 
should  have  been  exercised  in  pnrsoing  It 
When  one  engages  in  the  service  of  another, 
with  a  knowledge  of  the  dangers  Incident 
thereto,  he,  not  the  master,  assumes  the 
risk.  This  is  a  wellrreoognieed  rule  in  this 
as  in  other  Jurisdictions.  In  Sullivan's  A.dm'r 
V.  Bridge  Co.,  8  Bush,  81,  the  court  said: 
"While  tills  doctrine  is  fully  recosnlxed,  it 
la  equally  as  well  settled  that  where  the 
employe  undertakes  to  perform  labcv  that  Is 
necessarily  attended  with  danger  to  himsdf, 
he  so  far  asaumes  the  risk  as  to  require  the 
exercise  of  ordinary  prudence  and  caution  on 
his  part.  He  is  not  Iwimd  to  engage  in 
work  that  places  ills  life  in  peril;  and  when 
labor  of  that  sort  is  voluntarily  assumed,  and 
an  Injury  occurs,  he  cannot  look  to  Ub  em- 
ployer for  damages  upon  the  ground  of  neg- 
ligence, if  by  the  exercise  <a  ordinary  vigil- 
ance he  could  have  avoided  the  accident" 
Many  other  decisiooa  of  this  coort  could  be 
cited  In  support  of  the  doctrine.  But  It  may 
be  added  here  that  one  of  the  risks  which 
the  employe  does  not  take  is  the  negUgence 
of  the  master.  Railroad  Oo.  v.  Vestal  (Ky.) 
49  S.  W.  204.  Liter  had  experience  enough 
in  feeding  the  shredder  to  have  enabled  him 
to  have  performed  the  duties  of  feeder  with 
reasonable  safety  to  himself.  He  well  knew 
what  was  required  of  the  feeder,  and,  with 
that  knowledge,  assured  the  foreman  that  he 
could  do  the  work.  Having  taken  the  em- 
ployment under  such  circumstances,  he,  and 
not  his  employer,  was  responsible  for  the 
consequences  of  the  accident  In  Ray  v. 
Jeffries,  SO  Ky.  368,  B  8.  W.  869,  this  court 
said:     "The  K^one^^^jt^iI^Jf^^ithat  wh^  aa 
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emjlioji  repreaenU  and  undertakes  that  be 
possesses  the  knowledge  and  skill  requisite  to 
operate  or  use  machinery  or  Implements  of  a 
dangerous  character,  and  which,  if  not  prop- 
«rly  used,  is  liable  to  cause  injury,  he,  and 
not  the  employer.  Is  responsible  for  conse- 
quences resulting  to  himself  from  his  un- 
skUlful  or  negligent  handling  It"  With  ref- 
erence to  the  right  of  an  employd  to  recover 
when  he  has  been  Injured  by  a  machine  be 
has  seen  others  operate,  and  has  himself 
operated,  this  court,  in  Jones  v.  Ballroad 
Co.,  85  Ky.  570,  26  S.  W.  591,  said:  '"But 
when  a  servant  has  actually  operated,  and 
seen  others  operate,  an  Implement  or  ma- 
chine often  enough  to  enable  him,  by  the 
•  «xercise  of  04:dlnary  Intelligence  and  care,  to 
leam  bow  to  avoid  being  Injured  by  It,  <«r 
vrtaen  the  mode  of  operating  it  is  so  simple 
as  that  a  person  of  ordinary  intelligence  or 
-care  can  at  once  perceive  the  safe  and  prop- 
er mode  of  operating  it,  there  Is  no  duty 
resting  on  the  master  to  Instruct  him."  In 
KeUy  V.  Asphalt  Co.,  93  Ky.  3G3,  20  S.  W. 
271,  It  appeared  that  the  servant  was  In- 
jured by  getting  his  shirt  caught  in  a  re- 
volving shaft  over  which  he  was  required  to 
bend  In  drawing  buckets  through  an  open- 
ing. In  discussing  the  case,  the  court  said: 
"It  was  revolving  right  before  his  eyes,  and 
which  he  was  bound  to  see,  and  did  see, 
while  be  was  performing  his  duty.  •  •  • 
It  also  conclusively  appears  that  the  only 
prudence  that  was  necessary  to  be  exercised 
In  reference  to  this  piece  of  machinery  was 
to  keep  off  of  It,  and  that  the  common  in- 
stinct of  safety  would  have  suggested  to  him 
to  do  that;  and  the  exercise  of  only  ordi- 
nary prudence  would  have  enabled  him  to 
do  that.  *  *  *  As  said,  he  did  see  the 
shaft,  and  that  It  was  revolving,  and  that  he 
would  be  compelled  to  bend  over  the  shaft 
In  drawing  up  the  buckets,  before  be  com- 
menced to  draw  up  the  buckets;  and  he 
knew,  as  well  as  a  country  youngster  would 
kuow,  that,  if  his  clothes  were  caught  by  a 
revolving  well  windlass,  he  would  likely  be 
drawn  to  it  and  hurt  and  that  it  was  safest 
for  blm  not  to  get  close  enough  to  it  for 
SDcb  accident  to  befall  bim."  As  the  ap- 
pellee knew  that  the  lever  had  been  tied  to 
keep  it  from  being  used,  he  was  bound  to 
know  tbat  he  could  not  rely  upon  that  as  a 
means  of  protection.  He  assumed  the  dan- 
gers incident  to  feeding  the  machine,  and  be 
cannot  be  relieved  of  that  assumption  by 
saying  that  Wright  told  him  be  could  feed  it 
without  danger  to  himself,  as  the  danger 
was  obvious.  A  peremptory  Instruction 
should  bave  been  given  for  appellant.  As 
we  have  reached  this  conclusion  from  an- 
other point  of  view,  It  Is  unnecessary  to  con- 
sider the  question,  if  there  bad  been  a  lia- 
bility on  one  for  the  injury  appellee  receiv- 
ed, whether  it  rested  on  Mason  or  the  appel- 
lant 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 


SHIVELY  V.  GILPIN.i 

(Govrt  of  Appeals  of  Kentncky.    Feb.  IS, 

1902.) 

DBimS-CONVBTANCH  OP  LAND  LTINQ  Q* 
TWO  COUNTIES-PROPBa  PLACB  07  RBCORD. 
Under  Ky,  St  S  495,  where  a  deed  conveys 
land  lying  In  two  counties  it  may  be  recorded 
in  that  county  in  which  the  greater  part  of  the 
laud  lies,  so  as  to  operote  as  constructive  no- 
tice of  the  grantee's  title  to  the  entire  land. 

Appeal  from  circuit  court,  Marion  county. 

"Not  to  be  offldally  reported." 

Action  by  W.  O.  OUpln  against  Robert 
Shively  for  an  injunction.  Judgment  for 
plaintiff,  and  defendant  appeai&    Afllrmed. 

J.  P.  Thompson,  for  appellant 

O'REAR,  J.  This  suit  Involves  the  title 
to  a  small  strip  of  land  in  Marlon  county. 
Bbth  parties  claim  from  a  common  grantor, 
—John  Newton.  Newton's  orlgtual  tract  lay 
partly  in  Marion  and  partly  In  Taylor  coun- 
ty. Appellee's  deed  covers  the  land  In  dis- 
pute, and  is  older  than  appellant's.  It  in- 
cludes in  its  boundary  lands  In  each  of  the 
counties  named.  The  deed  was  recorded  in 
Taylor  county  only.  It  is  claimed  by  appel- 
lant that  as  appellee's  title  was  not  recorded 
In  Marion,  appellant  was  an  Innocent  pur- 
chaser, without  notice  of  appellee's  claim. 
Section  495,  Ky.  St  (same  as  Gen.  St  c.  24, 
S  9),  allows  a  deed  conveying  land  lying  part- 
ly in  two  or  more  counties  to  be  recorded 
in  tliat  county  in  which  the  greater  i>art  lies, 
and  makes  such  record  of  full  constructive 
notice.  We  gather  from  the  record  In  this 
case  that  the  greater  part  of  appellee's 
boundary  embraced  by  the  deed  of  Novem- 
ber 17,  1873,  from  Jno.  Newton  and  wife  to 
Wm.  F.  Gilpin  and  R.  H.  Spurling,  lay  most- 
ly In  Taylor  county.  Appellant  was  there- 
fore affected  with  constructive  notice  of  the 
contents  of  that  deed  from  the  date  of  its 
recording.  We  are  also  convinced  from  the 
record  that  appellant  when  he  purchased, 
had  actual  notice  of  the  extent  of  appellee's 
claim,  and  that  appellee's  deed  covered  the 
land  In  dispute. 

Such  having  been  the  Judgment  of  the  cir- 
cuit court  it  is  afiOrmed. 


BURGB  T.  FIDELITY  TRUST  &  SAFETY 

VAULT  QOA 

(Court  of  Appeals  of  Keatuckr.    Feb.  11, 

1802.) 

Lira  BSTATES-TRUSTBB  FOR  LIFE  TSNAMT- 
AUTHORITY  TO   SELL— JURISDIC- 
TION  TO  CONFBR. 

Under  the  direct  provWons  of  Olv.  Code 
Prac.  I  498,  where  lands  are  held  1b  trust  by 
one  person  for  the  life  of  another,  with  re- 
mainder over  to  a  clasg  of  persons,  or  to  any 
person  not  ascertained  or  to  be  ascertained 
nntil  the  death  of  the  person  npon  whose  life 
such  estate  for  life  Is  made  to  depend,  the  cir- 
cuit court  may  empower  the  trustee  to  sell  the 

■Reported  br  Edward  W.  Hlnei,  Esq.,  of  the  Praok- 
IBR  bar,  and  (ormerlr  itate  reportar. 
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land,  provided  It  Is  averred  and  proved  that 
the  sale  vould  be  beneficial  to  all  the  parties 
concerned. 

Appeal  from  circuit  court,  Oldbam  conntj. 

"To  be  offlclaUy  reported." 

Action  by  the  Fidelity  Trust  &  Safety 
Vault  Oompany,  trustee  of  A-  W.  Burge  and 
Hallle  L.  E.  Burge,  against  A.  W.  Burge  and 
Hallie  L.  K.  Burge,  praying  that  plaintiff  be 
ordered  to  sell  certain  real  estate  and  to  re- 
invest the  proceeds.  Judgnneat  granting  re- 
lief sought  and  defendant  A.  W.  Burge  ap- 
peals.   Aiflrmed. 

P.  B.  &  Upton  W.  Muir,  tor  appellant 

PAYNTER,  J.  Many  years  ago  Richardson 
Barge  died,  leaving  a  will  by  which  he  de- 
Tlaed  a  certain  interest  in  his  very  large  es- 
tate to  John  T.  Hoore  in  trust  for  bis  son  .A. 
W.  Burge  and  Rena  Burge,  his  wife,  during 
their  lives,  the  remainder  over  to  any  child 
or  children  bom  to  them,  and  in  the  event 
no  child  or  children  were  bom  to  them  and 
survived  Rena  Burge,  or  in  the  event  such 
child  or  children  did  survive,  and  die  under 
the  age  of  21,  the  property  at  the  termina- 
tion of  the  lives  of  Albert  and  Rena  should 
go  to  other  children  of  the  testator.  It  was 
provided  In  a  codicil  to  the  will  that  if  Rena 
Burge  should  die,  and  if  Albert  Burge  should 
marry  again  and  have  children  as  a  result  of 
that  tmlon,  they  were  to  take  an  Interest 
In  the  share  devised  to  him.  Rena  Burge  la 
dead,  leaving  an  only  child,  Hallle  Burge, 
who  Is  now  over  21  years  of  age.  The  father 
has  not  again  married.  Hallle  being  over  21 
years  of  age,  the  children  of  the  testator 
have  no  interest  In  the  share  devised  to  Al- 
bert The  appellee.  Fidelity  Trust  &  Safety 
Vault  Ck>mpany,  Is  now  the  trustee  for  A.  W. 
Burge,  etc.,  and  as  such  holds,  under  the 
provisions  of  the  will,  certain  property  in 
Pewee  Valley,  particularly  described  In  this 
proceeding.  The  trustee,  A.  W.  Burge,  and 
bis  daughter,  Hallle  Burge,  bave  entered  In- 
to a  contract  with  W.  H.  Holt  by  which  they 
have  sold  him  the  property  mentioned,  at  a 
price  of  $7,800.  The  question  Involved  In 
this  case  Is  the  power  of  the  court  to  direct 
the  trustee  to  convey  the  property  to  the 
purchaser  at  the  price  stated.  It  was  aver- 
red and  has  been  proven  that  the  sale  Is  at 
a  fair  price,  and  would  be  beneficial  to  all  the 
parties  concerned.  To  determine  whether  or 
not  such  private  sale  can  be  made  by  the 
trustee  under  the  direction  of  the  court  de- 
pends upon  the  interpretation  to  be  given  sec- 
tion 498,  Civ.  Code  Prac,  which  reads  as  fol- 
lows: "That  when  lands  are  held  In  trust 
by  one  person  for  the  life  of  another,  with 
remainder  over  to  a  class  of  persons,  or  to 
any  person  not  ascertained  or  to  be  ascer- 
tained until  the  death  of  the  person  upon 
whose  life  such  estate  for  life  Is  made  to  de- 
pend, or  with  power  on  the  part  of  such  per- 
son for  whose  life  such  life  estate  Is  held  by 
the  trustee,  to  dispose  by  a  last  will  and 
testan^ent   It   shall   be  competent  for  the 


circuit  courts  or  courts  of  like  Jurisdlctloii 
In  the  county  in  which  such  land  or  a  part 
thereof  Is  situated,  In  an  action  to  which 
aU  persons  having  a  present  or  vested  inter- 
est in  such  land  are  parties,  to  direct  the 
trustee  to  either  sell  or  mortgage  such  land; 
but  in  aU  actions  It  must  be  averred  and 
proven  to  the  court  that  such  sale  or  mort- 
gage would  be  beneficial  to  all  the  parties 
concerned,  and  facts  showing  sach  benefits 
must  be  alleged  and  proven.  Any  deed  or 
mortgage  executed  under  authority,  or  In 
pursuance  of  any  Judgment  rendered  in  any 
such  action,  shall  be  held  and  construed  and 
have  the  same  effect  as  If  executed  by  every 
person  having  a  vested  or  contingent  Inter- 
est In  or  ownership  of  such  land,  and  as  If 
executed  by  all  persons  and  classes  who 
could  take  under  the  limitations  or  provisions 
of  said  deed,  or  as  devisees  under  the  exer- 
cise of  such  power  to  devise  or  appoint,  and 
as  If  every  claimant  present  or  future,  un- 
der such  deed  or  power,  was  tmder  no  dis- 
ability whatever."  The  purpose  of  this  sec- 
tion of  the  Code,  as  amended  by  the  act  of 
1882,  was  to  confer  upon  the  court  the  right 
to  direct  a  trustee  to  sell  privately  lands 
held  In  trust  by  one  person  for  the  life  of 
another,  with  remainder  over  to  a  class  of 
persons  or  to  one  person  not  ascertained,  etc. 
The  amendment  was  Intended  to  accomplish 
a  purpose  clearly  manifested  by  language 
employed.  The  amendment  to  section  49S 
was  enacted  when  section  696  was  In  force, 
and  the  latter  section  does  not  apply  to  a 
case  provided  for  in  the  former  one.  Sec- 
tion 498  of  the  Code  (Carroll's,  1900)  express- 
ly authorizes  the  court  to  direct  the  sole  or 
mortgage  of  the  property  as  above  indicated. 
The  general  assembly  thought  It  wise  to 
vest  the  court  with  such  power,  and  that  Its 
exercise  would  be  beneficial  to  the  parties 
Interested  In  the  estate  held  in  the  manner 
mentioned  in  the  section. 
The  Judgment  Is  aflBrmed. 


PEACOCK  T.  lilMBURGER  at  al. 
(Supreme  Court  of  Texas.    Feb.  27,  1902.) 

INTOXICATINQ  LIQUORS-SALOON  KEEPER'S 
BOND— CIVIL  LIABILITY— SALE  TO  STUDENTS 
—NECESSITY  OF  KNOWLKDQB— BSTOPPEL- 
APPEAL. 

1.  Rev.  St.  art  SOOOg,  requires  a  saloon  keep- 
er to  give  bond  not  to  sell  intoxicating  liqaors 
to  minors  or  students  of  any  institution  of 
learuiux,  and  not  knowingly  to  sell  any  inipnra 
or  adiiTternted  liqaors,  and  gives  any  person 
agi^eved  by  a  violation  of  the  provisions  of 
the  bond  a  right  of  action  for  $^00  as  liqui- 
dated damages.  A  proviso  in  the  statute 
enncts  that  the  fact  that  a  sale  is  In  good  faith, 
with  the  belief  that  the  minor  Is  of  age.  shall 
be  a  defense  to  such  suit  Held,  that  Uie  stat- 
ute authorizes  a  recovery  of  the  penalty  for 
the  sale  of  liquor  to  a  student  of  an  institu- 
tion of  learning,  though  the  saloon  keeper  and 
his  employes  have  no  knowledge  or  reason  to 
believe  that  the  purchaser  is  a  student. 

2.  Where  the  complaint  In  an  action  for  a 
penalty  for  a  breach  of  the  bond  in  selling  to  a 
student   is   held   iosuflScient  on   demurrer  for 


Tex.) 


PEACOCK  r.  LIMBUBGEB. 


766 


want  of  an  aHegatlon  of  knowledtre  on  the  part 
of  the  saloon  keeper  or  his  employds,  the  act 
of  plaintiff  in  amending  his  bill  to  allege  such 
knowledge,  and  introducing  erideince  in  sup- 
port thereof,  and  asking  instmctlons  based  on 
the  theory  that  such  knowledge  la  necessary, 
does  not  preclude  the  plaintiff  from  urging  on 
appeal  that  he  is  entitled  to  recovery  wiitnout 
showing  that  the  saloon  keeper  or  bis  em- 
ployes had  knowledge  that  the  purchaser  was 
a   stndent. 

Certified  questions  from  court  of  civil  ap- 
peals of  Fourth  supreme  Judldal  district 

Action  on  a  aalooa  keeper's  bond  by  Wes- 
ley Peacock  against  August  Limburger  and 
othera  From  a  Judgment  In  favor  of  de- 
fendants, plalntlir  prosecuted  an  appeal  to 
tlie  court  of  dvll  appeals,  which  certified 
(luestlona  to  the  supreme  court.  Questions 
answered. 

M.  W.  Davis  and  R.  P.  Ingrum,  for  appel- 
lant. Wm.  Aubrey  and  J.  R.  Norton,  for  ap- 
pellees. 

WILLIAMS,  J.  Certified  questions  from 
court  of  civil  appeals  for  the  Fourth  district, 
as  follows: 

"In  October,  1900,  defendant  Limburger, 
a  saloon  keeper  In  San  Antonio,  through  his 
employes,  sold  beer  to  two  students  of  ap- 
pellant's school  for  boys.  The  action  is  by 
Peacock,  the  proprietor  of  said  institution  of 
learning,  against  Limburger  and  the  sure- 
ties on  his  liquor  dealer's  bond,  which  was 
in  force  and  ccmditloned  as  the  law  required 
at  that  time,  to  recover  the  penalty  of  $500 
In  reference  to  each  of  said  students,  upon 
the  ground  of  their  being  at  the  time  stu- 
dents of  his  school.  The  petition  did  not  al- 
lege knowledge  on  the  part  of  limburger 
or  bis  employes  that  the  boys  were  students 
of  an  Institution  of  learning.  A  special  de- 
murrer to  it  on  this  ground  was  sustained, 
and  plaintiff  then  amended  by  trial  amend- 
ment, alleging  such  knowledge,  and  that,  by 
the  exercise  of  reasonable  diligence,  defend- 
ant and  his  employes  could  hnve  known  such 
fact.  Upon  the  trial  plalntlfT  introduced  tes- 
timony of  circumstances  tending  to  show  no- 
tice of  the  fact  that  one  of  the  boys  (Joe 
Speed)  was  a  student  of  an  institution  of 
learning.  Plaintiff  objected  to  defendant 
proving  want  of  knowledge  of  such  fact,  as 
immaterial,  and  took  bills  of  exceptions  to 
the  action  of  the  court  overruling  the  objec- 
tion. In  his  requests  for  charges,  plaintiff 
asked  the  following  inconsistent  instructions, 
one  of  which,  it  will  be  noticed,  was  in  ac- 
cord with  the  theory  adopted  by  the  court  in 
its  charges,  to  wit,  that  notice  was  material 
to  defendants'  liability: 

"  'Special  Charge  No.  I:  Gentlemen,  you 
are  instructed  that  it  is  not  necessary  that 
defendant  should  know  that  Joe  Speed  and 
.Tobn  Blvins  were  students  of  Peacock's 
School  for  Boys,  to  entitle  plaintiff  to  recov- 
er; and  if  you  find  from  the  evidence  that 
defpiidaut  August  Limburger,  bis  agents  or 
employes,  sold  a  glass  of  beer  to  said  boys 


on  or  about  the  date  mentioned,  yoa  will  flmd 
for  the  plaintiff. 

"  'Special  Charge  No.  2.  Gentlemen,  you 
are  charged  that  If  there  were  circumstances 
that  would  put  a  reasonably  prudent  man 
on  notice  that  either  Joe  Speed  or  John  Blv- 
ins were  students  of  an  institntion  of  learn- 
ing, then  plaintiff  is  liable  for  selling  to  one 
or  both  of  said  boys,  as  the  Jury  may  find 
from  evidence,  if  any,  that  said  sale,  if  any, 
was  made.' 

"Qnestions. 

"Question  No.  1.  Was  plaintiff,  by  rea- 
son of  the  fact  that  he  acquiesced  in  the  rul- 
ing upon  the  demurrer,  and  amended  accord- 
ingly, and  by  reason  of  the  fact  that  be  in- 
troduced testimony  of  circumstances  to  show 
that  defendant  Limburger  or  his  employes 
had  notice  that  one  of  the  boys  was  a  stu- 
dent, and  by  reason  of  his  having  requested 
the  second  charge  above  quoted,  or  by  rea- 
son of  any  of  said  facts,  cut  off  from  com- 
plaining of  the  court's  trying  or  submitting 
the  case  upon  the  theory  that  knowledge  on 
the  part  of  Limburger  or  his  employes  that 
the  boys  were  students  of  an  Institution  of 
learning  was  essmtlal  to  defendants'  liabil- 
ity? 

"Question  No.  2.  If  the  above  qnestion 
should  be  answered  in  the  negative,  was 
knowledge  of  LImbmrger  or  his  employes 
of  such  fact  material  to  defendants'  liability 
on  the  bond? 

"As  bearing  on  the  first  question,  the 
court  Is  respectfully  referred  to  certain  de- 
cisions: Railway  Co.  v.  Fox  (Neb.)  83  N.  W. 
748;  Healy  v.  Rupp  (Colo.  Supp.)  63  Pac. 
819;  Elliott,  App.  Proc.  {  683.  As  bearing 
on  the  second  question:  State  v.  Donovan 
(N.  D.)  86  N.  W.  709." 

The  second  question  may  more  convenient- 
ly be  treated  first.  Our  opinion  upon  it  is 
that,  under  the  statute,  knowledge  of  Lim- 
burger and  his  employes  of  the  fact  that  the 
parties  to  whom  the  beer  was  sold  were  stu- 
dents of  an  institution  of  learning  was  not 
material  to  LImburger's  liability  on  the 
bond.  The  statute  In  force  when  the  sale 
was  made  (Rev.  St  art  6060g;  Acts  1898, 
p.  177)  required  a  bond  conditioned  that  the 
dealer  In  Intoxicating  Uqnors,  etc.,  would 
not  sell  the  same  to  any  person  under  the 
age  of  21  years,  or  to  a  student  of  any  in- 
stitntion of  learning,  or  to  any  habitual 
drunkard,  or  to  any  person,  after  having 
been  notified  as  prescribed;  that  he  would 
not  adulterate  the  liquors  sold  by  him.  In 
any  manner,  by  mixing  the  same  with  any 
drug;  and  that  he  would  not  knowingly  sell 
or  give  away  any  impure  or  adulterated  liq- 
uors of  any  kind.  The  other  conditions  need 
not  be  noticed.  The  statute  also  gave  to  any 
person  aggrieved  by  the  violation  of  the  pro- 
visions of  the  bond  a  right  of  action  for 
1500,  as  liquidated  damages.  A  proviso  was 
to  the  effect  that  "where  the  sale  is  made  In 
good  faith,  with  the  belief  that  the  minor 
was  of  age,  and  there  to  j.|gg)^  ground  foirg 
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snch  b«IM,  that  will  be  a  Talld  defense  to 
any  recovery  on  such  bond."  The  act  <rf 
1S87  contained  no  «ucta  proviso,  and  under 
its  provisions  it  has  been  held  by  the  court 
of  appeals— correctly,  we  think— that  a  sale 
of  liquor  to  a  minor  constituted  a  breach  of 
the  bond,  whether  the  seller  linew  the  fact 
of  mhiority  or  not  The  reasons  for  the  de- 
cision are  eo  fully  and  satisfactorily  stated 
In  the  opinion  of  arudge  WlUson  that  a  ref- 
erence to  it,  without  further  discussion  of  the 
point  there  decided,  is  sufficient  McGulre 
V.  Glass  (TeBt  App.)  15  S.  W.  127.  After 
that  decision  was  rendered,  the  statute  was 
changed  by  the  insertion  aC  the  proviso  which 
permits  the  seller  to  prove  as  a  defense  to  a 
suit  fair  seUing  to  a  minor  that  he  believed 
such  minor  to  be  of  age,  where  there  was 
good  reason  far  such  belief;  but  this  pro- 
vision applies  only  In  suits  based  on  sales 
to  minors,  and  the  statute  at  the  time  of 
the  sale  in  question  stood  unchanged  In  Its 
provisions  concern  ing  sales  to  tlie  other 
classes  of  persons  named  In  the  condition  of 
the  tiond.  Students  of  institutions  of  learn- 
ing are  not  necessarily  minors,  and  they  are 
treated  in  the  statute  as  a  distinct  class, 
sales  to  whom  are  prohibited.  It  could  only 
be  held  that  knowledge  was  an  essential 
element  in  suits  founded  on  sales  to  such 
students  by  adding  to  ttte  statute,  in  effect, 
a  further  proviso.  This  the  courts  are  not 
authorized  to  do.  Since  the  transaction  in- 
volved in  this  ease,  a  further  similar  provi- 
so has  been  added,  concerning  sales  to  habit- 
ual drunkards ;  and  this  indicates  the  legis- 
lative construction  of  the  statute  as  it  pre- 
viously stood,— that  it  did  not  admit  such  a 
defeme.    Act  1801,  p.  814. 

We  answer  the  first  qnestlon  in  the  nega/- 
tive.  The  pleading,  as  amended,  simply  al- 
leged a  fbct  which  it  was  unnecessary,  un- 
der the  law,  for  plaintiff  to  prove  in  order  to 
make  out  his  case.  The  ruling  of  the  court 
on  exceptions  did  not  change  the  rules  of 
law  by  which  bis  right  was  ultimately  to  be 
determined.  If  he  established  all  facts  that 
were  essential  to  a  recovery,  he  had  the  tight 
to  Judgment  notwithstanding  the  amend- 
mei^  as  fully  as  if  his  original  petition  had 
contained  the  Immatei'lal  allegation,  and  he 
had  failed  to  prove  It  The  fact  that  he  en- 
deavored to  meet  the  views  of  the  trial 
court,  and  to  prove  the  fact  held  to  be  neces- 
sary, did  not  estop  him  from  relying  on  the 
legal  effect  of  the  facts  which  he  did  prove. 
Nor  is  he  estopped  by  the  special  charges 
or  all  that  he  did,  as  set  out  in  the  certificate, 
from  complaining  of  the  charge  of  the  court 
requiring  proof  of  an  unessential  fact  If  he 
estaUlshed  all  other  facts,  the  result  of  the 
trial  is  that  he  Is  denied  a  recovery  because 
he  did  not  prove  that  which  we  have  held  to 
be  Immaterial,  although  he  was  contending 
thronghout  for  the  rule  which  is  now  laid 
down.  The  court  having  held  and  charged 
that  proof  of  knowledge  was  necessary,  cer- 
tainly It  was  plaintiff's  riglit  to  have  the 


Jury  instnicted  aa  to  what  ebacactv  of  no- 
tice or  knowledge  was  sufficient  and  in  re- 
questing such  instruction  he  did  not  con- 
cede the  proposition  that  knowledge  was  es- 
sential. The  case  is  not  one  in  which  the 
party  has  involved  hlmsHf  in  Inconsistent 
positions,  nor  one  in  which  he  has  misled  the 
court  and  induced  the  error  of  which  he 
complains. 


LAKEVIEW  LAND  CO.  v.  SAN  ANTONIO 

TRACTION  CO. 

(Supreme  Court  of  Texas.     Feb.  24,  1902.) 

FOREION  CORPORATIONS— RIGHT  TO  HOLD 
PROPERTY— DOING  BUBINBSS  IN  STATU— NB- 
CBSSITT  OF  LICENSE— CONSTRUCTION  OF 
STREET  RAILROAD  —  CONTRACT  —  ASSIGN- 
MENTS. 

1.  A  foreign  corporation  having  power,  un- 
der its  charter,  to  acquire  and  hold  real  and 
pecsonal  property,  may  acaoire  title  to  such 
property  in  Texas  by  a  purchase  made  oatside 
the  state,  though  the  corporation  has  not  pro- 
cured a  permit  to  do  business  in  the  state,  as 
such  purchase  is  not  the  transaction  of  bosi- 
neis  within  the  state  by  a  foreign  corporation 
without  a  license,  which  is  prohibited  by  Rev. 
St.  arts.  745,  746,  and  there  is  no  law  to  pre- 
vent a  foreign  corporation  from  acquiring  and 
holding  real  and  personal  property  in  the  state, 

2.  A  contract  by  which  a  street  railroad  com- 
pany obligates  itself  to  construct  and  operate 
a  street  railroad  is  assignable  under  the  gen- 
eral law  and  under  Rev.  St  art  30S,  providing 
that  the  obligee  of  any  written  instrument  not 
negotiable  by  the  law  merchant  may  transfer 
his  interest  by  assignment 

Certified  questions  from  court  of  olvll  up- 
peals  of  Fourth  supreme  Judicial  district. 

Action  by  the  Lakevlew  Land  Company 
against  the  San  Antonio  Traction  Company. 
From  a  Judgment  in  favor  of  the  defendant, 
the  plaintiff  prosecuted  an  appeal  to  the 
court  of  civil  appeals,  which  certified  quee- 
tions  to  the  supreme  court  Questions  an- 
swered. 

Jas.  Routledge,  William  Aubrey,  and  Kel- 
ler &  Williams,  for  appellant.  Houston 
Bros,  and  R.  J.  Boyle,  for  appellee. 

BROWN,  J.  The  court  of  civil  appeals 
for  the  Fourth  supreme  Judicial  district  has 
certified  to  this  court  the  following  state- 
ment and  question: 

"Appellant  sued  the  San  Antonio  Street 
Railway  Company  to  recover  damages  al- 
leged to  have  accrued  by  reason  of  the 
breach  of  a  certain  contract  in  which  said 
street  railway  company,  for  a  valuable  con- 
sideration, had  bound  itself  to  construct  and 
operate  a  line  of  street  railway  from  San 
Antonio  out  to  and  through  what  is  known 
as  the  'Lakevlew  Addition,'  a  tract  of  land 
within  the  city  limits,  tlien  owned  by  the 
New  England  Land  Company,  of  whom  ap- 
pellant was  the  vendee.  It  was  alleged  in 
an  amended  pleading  that  during  the  pend- 
ency of  the  suit  tlie  charter  of  the  San  An- 
tonio Street  Railway  Company  had  been  for- 
feited by  a  decree  of  court  and  appellee  had 
acquired  all  Its  rights,  pr(q>erty,  and  fran- 
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cidses,  and  assumed  the  payment  of  aU  Its 
obligations  and  performance  of  Its  oontracts. 
Appellee  filed  a  general  demurrer  and  fe- 
cial exceptions.  The  court  sustatned  the 
general  demnrrer,  and  two  of  the  Bx>ecial  ex- 
ceptions, and,  appellant  having  declined  to 
amend,  the  cause  was  dismissed.  It  was  al- 
leged tn  the  petition  that  appellant  Is  a  pri- 
vate corporation  duly  incorporated  under  the 
laws  of  Maine  on  November  20,  1893,  and 
that  a  duly-certlfled  copy  of  Its  articles  of 
ineorporatlMi  was  filed  In  the  office  of  the 
secretary  of  state  of  the  state  of  Texas,  and 
appellant  was  granted  a  x)ermlt  to  do  busi- 
ness In  the  state  of  Texas  oa  January  28, 
1895.  It  was  further  alleged:  "That  the 
Xew  E<ngland  Land  Company  was  Incorpo- 
rated under  the  laws  of  the  state  of  Maine 
on  or  alxnit  December  26,  1888,  and  duly 
filed  with  the  secrotary  of  state  at  the  state 
of  Texas  a  duly-certified  copy  of  its  articles 
of  Incorporation,  and  was  granted  a  permit 
to  do  business  In  the  state  of  Texas  on,  to 
wit,  January  1,  1890.  That  plaintiff  herein 
Is  a  corporation  duly  organized  and  fully  au- 
thorized to  acquire  and  conduct  a  town  site, 
and  to  make  all  necessary  contracts  for  the 
Improvement  or  bettering  of  the  same,  and 
to  make  contracts  for  the  purpose  of  Im- 
proving or  benefiting  the  said  property  by 
tb«  construction  or  the  operation  of  a  street 
railway  through  the  same.  That  the  New 
England  Land  Company  Is  a  corporation 
with  like  powers.  That  on  or  about  Decem- 
ber 28,  1886,  plaintiff  became  the  purchaser 
through  mesne  conveyances  from  the  New 
England  Land  Company,  and  Is  now  the 
owner,  of  all  of  Lake  View  and  Rosedale 
Park,  save  and  except  a  few  lots  that  had 
been  sold  to  purchasers  by  the  New  EJng- 
land  Company;  and  also  the  owner  of  Rose- 
dale  Park,  which  formed  a  part  of  Lake 
View,  and  all  the  streets,  avenues,  reserves, 
alleys,  parks,  rights  of  way,  lakes,  lots,  and 
blocks  into  which  said  Lake  View  and  Rose- 
dale  Park  had  been  divided,  and,  in  addition 
to  an  the  prlvllegee,  successions,  rights,  ben- 
efits, contracts,  and  franchises  whi(A  had 
to  any  way  accrued  to  the  New  England 
LAnd  OomxNuiy;  and  by  mesne  conveyances 
became  the  holder  and  owner  of  the  con- 
tract hereinbefore  described,  and  entitled  to 
all  of  its  benefits,  and  all  the  rights  in  any 
manner  which  the  property  had  acquired. 
That  the  Immediate  grantor  of  this  plalntiflT 
was  Qlen  Raymond,  a  citizen  and  resident  of 
the  state  of  New  Tork.  That  the  contract 
with  said  Glen  Raymond  for  the  purchase  of 
said  property  above  described  was  made  and 
the  deed  therefor  executed  and  delivered  to 
thto  plaintiff  in  the  state  of  New  York,  and 
that  said  Glen  Raymond  derived  title  there- 
to by  mesne  conveyance  from  said  New  Eng- 
land Land  Company.  That  the  plaintiff  did 
not  transact  any  business  in  the  state  of 
Texas,  or  exercise  Its  corporate  functions, 
nntll  long  after  It  acquired  said  proi>erty  as 
aforesaid.' 


"The  contract  is  as  follows: 

"  'This  Indenture  of  tine  11th  day  of  Au- 
gust, 1890,  Is  to  evidence  an  agreement  made 
between  the  San  Antonio  Street  Railway 
Company,  a  oorporatlon  duly  autberlKed  un- 
der the  laws  of  the  state  of  IVsaa,  herein- 
after designated  as  the  "Rallwa?  Company," 
and  the  New  England  Land  CcNnpany,  a  coc^ 
poratlcm  duly  authorized  under  the  laws  of 
the  state  of  Maine,  hereinafter  designated  as 
tlie  "land  company."  Wltaesseth:  Where- 
as, the  land  company  desires  the  railway 
company  to  construct  and  operate  a  line  of 
electric  street  railway  for  the  term  ot  its 
charter  from  West  Commerce  street  via  said 
Oomm««e  street  to  Seventeenth  street; 
thence  north  to  Zavalla  street,  ec.  If  via  XA' 
valla  street,  to  their  property  known  as 
"Lake  View";  thence  from  Zavalla  north  on 
West  Nineteenth  street  to  Woodbury  avenue; 
thence  along  Woodbury  avenue  to  West  Bel- 
knap street;  thence  along  West  Bdknap 
street  to  Highland  Park;  also  from  the  Junc- 
tion of  West  Ntaieteenth  and  Zavalla  streets 
on  Avon  street,  and  across  lots  to  Bellevue 
avenue.  The  equipment  of  said  railway  to 
be  equal  to  that  employed  on  Its  other  lines 
and  the  cars,  to  be  run  in  the  same  fre- 
quency as  those  operated  upon  the  eastern 
end  of  West  Commerce  street  And  where- 
as, the  railway  company  is  ready  to  under- 
take the  construction  and  operation  of  the 
said  line  of  street  railway:  Kow,  then,  in 
consideration  of  the  mutual  corenants  and 
agreements  herein  contained  to  be  kept  and 
performed  by  the  parties  hereto  respectively. 
It  is  mutually  agreed  and  covenanted  as  fol- 
lows: 

"  'Article  1.  The  railway  eomp(uiy  agrees, 
oUigates,  and  binds  itself  to  begin  the  con- 
struction of  the  said  line  of  railway  as  here- 
inbefore mentioned  by  September  15th,  and 
will  have  the  same  completed  by  November 
1st,  'to,  and  thereafter  operate  the  same: 
provided,  that  they  are  not  delayed  In  the 
beginning  or  progress  of  the  work  by  mu- 
nicipal interference:  and  provided,  further, 
that  should  the  railway  company  be  prerent- 
ed  by  the  mnnictpal  authorities  from  occu- 
pying or  constructing  the  said  line  of  rail- 
way on  the  highways  mentioned,  in  that 
event  It  shall  be  excused  from  the  per- 
formanee  of  this  contract:  And  provided, 
also,  that  the  acts  of  God  or  the  public  oie- 
my  shall  excuse  it  from  the  performance  of 
this  contract  by  the  day  and  date  stipulated. 

"'Art  2.  The  land  company  agrees,  obli- 
gates, and  binds  itself  to  pay  therefor  the 
following  considerations:  First  Seventeen 
thousand  five  hundred  (917,600.00)  dollars  in 
lawful  money  of  the  United  States,  to  be 
paid  in  the  following  manner:  Three  thou- 
sand five  hundred  (^,500.00)  dollars  on  the 
signing  of  this  instrument  four  thousand 
three  hundred  and  seventy-five  ($4,375.00) 
dollars  when  the  tlen  to  be  used  In  the  con- 
struction of  the  track  are  laid  on  the  line  of 
the  track,  four  thousand  three  hundred  and, 
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seTenty-flre  (|4,375.00)  dollars  when  the 
track  Is  laid  and  the  necessary  and  conven- 
ient poles  are  set,  five  thousand  two  hundred 
and  titty  dollars  ((5,2i0.00)  when  the  rail- 
way line  Is  completed  and  has  been  In  opera- 
tion for  (20)  days.  Also  a  donation  of  a  cer- 
tain pared  of  land  situated  near  the  prop- 
erty known  as  "Lake  View,"  lying  and  be- 
ing between  West  Commerce  street  and  Za- 
valla  street,  In  the  city  of  San  Antonio,  Tex- 
as, and  known  as  "Block  No.  163,"  in  range 
4,  district  6  or  7,  containing  twenty-four  (21) 
acres  or  more  of  land,  less  one  acre^  which 
said  one  acre  has  been  sold  to  one  Oeorge 
Lane.  Also  four  hundred  and  fourteen 
shares  (414)  of  the  capital  stock  of  the  Cross 
Town  Railway  Company,  same  being  a  con- 
trolling Interest  In  the  Cross  Town  Railway 
Company.  And  the  land  company  hereby 
guarantiee  that  the  said  four  hundred  and 
fourteen  shares  of  stock  are  free  from  all  as- 
sessments levied  to  date  by  said  Cross  Town 
Railway  Company,  and  also  that  there  is  no 
bonded  or  other  Indebtedness  of  any  nature 
against  the  said  Cross  Town  Railway  Com- 
pany, and  that  with  the  delivery  of  the  said 
four  hundred  and  fourteen  shares  the  said 
land  company  agrees,  binds,  and  obligates 
Itself  to  deliver  to  the  railroad  company  all 
the  property,  real  or  personal,  of  the  said 
Cross  Town  Railroad  Company,  free  from 
all  debts,  etc.,  together  with  all  books,  pa- 
pers, contracts,  etc.;  and  said  four  hundred 
and  fourteen  sliares  of  stock  in  the  said 
Cross  Town  Railway  Company  shall  be  de- 
livered to  the  railway  company  when  the 
third  cash  payment  herein  provided  for  shall 
be  due.  The  land  company  shall  furnish 
simultaneously  with  the  signing  of  this  In- 
strument a  bond  for  title  to  the  parcel  of 
land  hereinbefore  referred  to  as  "Block  No. 
168."  The  same  Is  hereby  made  a  part  of 
this  contract,  conditioned  that  after  twenty 
days'  (20)  opo-ation  of  the  line  of  street  rail- 
way herein  contemplated  it  will  make  good 
and  sufficient  warranty  deed  to  sncb  person 
or  persons,  corporation  or  corporations,  as 
the  railway  company  may  desire. 

"  'Art.  3.  Should  the  land  company  at  any 
time  after  six  months  from  the  completion  of 
the  line  of  railway  hereinbefore  mentioned, 
and  within  eighteen  months  (IS)  thereof,  de- 
sire that  an  additional  line  of  railway  shall 
be  operated  from  Highland  Park  upon  High- 
land avenue  to  Lake  View  avenue  and  from 
Lake  View  avenue  to  Buckingham  road  and 
from  Buckingham  road  to  Bellevue  avenue  to 
the  Junction  of  the  terminus  of  the  outlet  of 
Avon  street,  the  railway  company  agrees  to 
operate  the  said  additional  line:  provided 
that  the  land  company  shall  pay  for  all  ma- 
terial and  work  for  the  entire  construction  as 
the  same  may  be  purchased  and  done  by  the 
railway  company;  and  the  railway  company 
shall  have  the  right  to  do  the  work  and 
select  and  contract  for  the  material  and 
equipmait,  and  upon  completion  of  the  said 


additional  line  It  shall  be  the  exclusive  prop- 
erty of  the  railway  company.' 

"The  road  was- constructed  under  the  terms 
of  the  contract,  and  the  amounts  were  paid, 
but  in  July,  18&1,  the  road  was  torn  up  and 
discontinued,  and  damages  are  sought  for 
breach  of  the  contract. 

"Qu^tion.  When  appellant  bought  the 
land  and  appurtenances  and  above  contract 
and  other  privileges  belonging  to  the  New 
England  Land  Company,  did  it  obtain  there- 
by the  right  to  maintain  a  salt  for  damages 
for  any  breach  of  the  contract  that  would 
have  been  held  by  Its  vendor,  the  >rew  Eng- 
land Land  Company?" 

In  their  brief  accompanying  Oie  certificate 
and  In  thehr  oral  argument  before  the  court 
counsel  for  appellee  contended  that  the  con- 
tract in  question  was  not  such  as  would  "run 
with  the  land,"  but  that  question  Is  not  sub- 
mitted by  the  court  of  civil  appeals.     The 
question  assumes  that  the  appellant  bought 
the  contract,  upon  which  fact  the  question 
Is  based.    We  underatand  that  the  question 
submitted  involves  the  two  following:     (1) 
Did  the  purchase  of  the  contract  by  a  foreign 
corporation,  before  It  procured  a  permit  to 
do  business  in  Texas,  confer  upon  the  pur- 
chaser the  right  to  sue  for  damages  arising 
out  of  the  breach  of  that  contract?     (2)  U 
the  contract  such  as  by  law  may  be  assigned 
so  as  to  give  the  assignee  a  right  of  bcUod 
for  its  breach?    There  is  no  law  in  Texas 
which  prohibits  corporations  created  in  other 
states  to  purchase  and  hold  land  and  person- 
al property  in  this  state,  If  authorized  by 
their  charters  oi-  the  laws  under  which  they 
were  created.    The  charter  of  appellant  con- 
ferred that  power;  therefore  the  title  to  the 
land  and  contract  vested   In  appellant     6 
Thomp.  Corp.  {  7913.    The  purchase  in  this 
case  was  made  outside  of  this  state,  and  did 
not  constitute  the  "transaction  of  bushiess 
within  the  state,"  as  ex{)re88ed  in  articles 
745,  746,  Rev.  St    Security  Co.  v.  Panhandle 
Nat  Bank,  93  Tex.  575,  57  &  W.  22.    The 
purchase  of  the  land  and  contract  under  the 
facts  allied  did  not  violate  any   law  ot 
Texas.     Article  308,   Rev.   St,   is   In  these 
words:     "The  obligee   or   assignee  of  any 
written  Instrument  not  negotiable  by  the  law 
merchant  may  transfer  to  another  by  assign- 
ment all  the  interest  he  may  have  in  tbe 
same."    The  contract  sued  upon  is  a  "writ- 
ten instrument,  not  negotiable  by  the  law 
merchant"   and   was   therefore  within  tbe 
terms  of  tbe  law.    The  statute  is  very  gener- 
al, but  a  proper  construction  would  limit  it 
so  as  not  to  Include  the  classes  of  contracts 
which  are  by  their  terms  or  in  their  nature 
not  assignable,— as  for  service  requiring  pro- 
fessional skill,   and   the   like.     La  Roe  v. 
Qroezinger,  84  Cal.  281,  24  Pac.  42,  18  Am. 
St  Rep.  179.    There  Is  nothing  in  this  con- 
tract to  Indicate  that  it  was  limited  to  tiie 
parties  making  It  either  by  Its  terms  or  by 
the  subject-matter  of  the  contract,  tbe  Gha> 
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acter  of  the  thing  to  be  done,  nor  any  other 
fact  that  would  go  to  show  that  the  parties 
Intended  It  shoald  not  be  assigned.  We  see 
no  reason  why  the  obligations  of  this  con- 
tract could  not  be  as  well  performed  to  any 
other  owner  of  the. lands  mentioned  as  to  the 
original  land  company,  and  we  are  of  opin- 
ion that  the  assignment  would  be  effective 
tinder  the  general  rule.  Independent  of  the 
statute.  la  Rue  v.  Groezinger,  supra;  Hlm- 
rod  Furnace  Co.  t.  Cleveland  &  M.  R.  Co., 
22  Ohio  8t  451.  The  case  last  cited  was 
rery  much  like  this.  The  railroad  company 
entered  into  a  contract  with  certain  persons 
binding  itself  to  grant  to  them  certain  prlri- 
leges  in  freights  and  transportation  of  the 
products  of  their  furnace,  provided  the 
obligees  would  construct  and  operate  a  fur- 
nace at  a  point  upon  the  line  of  railroad. 
The  obligees  In  the  bond  complied  with  the 
terms  of  the  contract  and  then  assigned  it, 
and  sold  the  furnace  property  to  the  plaintiff 
In  that  suit  The  railroad  company  declined 
to  carry  out  the  terms  of  the  contract,  and 
the  suit  was  Instituted  to  recover  damages. 
The  issue  was  made  that  the  contract  was 
personal,  and  not  assignable;  but  the  su- 
preme court  of  Ohio  held  it  to  be  assignable, 
reversing  the  Judgment  and  remanding  the 
cause. 

We  answer:  The  purchase  of  the  contract, 
together  with  the  lands,  invested  the  ap- 
pellant with  all  the  rights  which  the  orig- 
inal obligee  In  the  bond  would  have  bad 
under  the  same  circumstances. 


VAI/LOaAS  T.  STATB. 

(Ooort.of  Criminal  Appeals  of  Texas.     Feb. 

12,  19Q2.) 

BOROIjART-INDICTUBINT— ALLEGATION  Or 
DATB  OF   OFFBNSB— NSCESSITT. 

An  indictment  which  fails  to  allege  the 
date  of  the  commission  of  the  offense  charged 
is  fatally  defective. 

Appeal  ftem  district  court,  Travis  county: 
R.  I^.  Penn,  Judge. 

Victor  Vallegas  was  convicted  of  burglary, 
and  appeals.    Reversed. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  burglary,  and  bis  punishment  assessed 
at  confinement  in  the  penitentiary  for  a 
term  of  five  years,  and  he  prosecutes  this  ap- 
peal. An  inspection  of  the  indictment  shows 
that  no  date  is  alleged  for  the  commissUKi 
of  the  offense;  that  is,  the  allegation  in  the 
indictment  is  that  "Victor  Vallegas,  In  said 

county   and  state,   on  or  about  the 

day  of ,  in  the  year  of  our  Lord  1900, 

and  before  the  presentment  of  this  indict- 
ment, did  then  and  there,"  etc.  Under  the 
decision  of  this  court  In  Coleman  v.  State, 
«2  S.  W.  753,  2  Tex.  Ct  Rep.  524,  dtlng 
ether  cases  on  the  same  line,  the  Indictment 
e8  8.W.— 4» 


Is  defective,  for  falling  to  allege  the  date 
of  the  commission  of  the  offense.  The  judg- 
ment Is  accordingly  reversed,  and  the  proa- 
ecatlon  ordered  dismissed. 


McKINNHY  V.  STATBH 

(Court  of  Criminal  Appeals  of  Texas.     Jam. 

29,  1902.) 

AOaRAVATBD  ASSAULT  —  INDICTMHNT  —  DB- 
PBCTIVB  COUNTS— OBNERAL  VBRDIOT-BBN- 
TEa^CB  —  IMPRISONMENT  —  STATUTORT  CON- 
STRUCnON— MEANING   OF    WORD    "MONTH." 

1.  The  court  ou  appeal  will  not  quash  an  in- 
dictment, though  containing  defective  counts, 
where  one  count  is  sufficient  and  the  verdict 
is  general;  there  being  no  statement  of  facts, 
and  no  motion  to  quash  having  been  made  in 
limine. 

2.  A  sentence  imposing  30  days*  imprison- 
ment under  a  statate  anthorizing  the  imposi- 
tion of  imprisonment  of  not  less  than  "one 
month"  or  more  than  two  years  complies  with 
the  minimum  punishment  authorized;  for  the 
word  "month,  in  the  statute,  means  a  solar 
month,  or  30  days,  and  not  a  calendar  month. 

Appeal  from  Collin  county  court;  J.  H. 
Faulkner,  Judge. 

Sam  McKinney  was  convicted  of  a<gra^ 
vated  assault,  and  appeals.    Affirmed. 

Gamett,  Smith  A  Merritt,  for  appellant 
Abemathy  &  Beverly  and  Robt  A  Jolin, 
Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  charged  by 
indictment  with  an  aggravated  assault  upon 
trial  was  convicted,  and  his  punishment  as- 
sessed at  a  fine  of  $50  and  SO  days'  confine- 
ment In  the  county  Jail. 

The  assistant  attorney  general  has  filed  a 
Tery  able  brief  in  this  case,  and  we  adopt 
the  same  as  the  opinion  of  this  court  to  wit: 

"The  record  is  without  statement  of  facts 
or  bill  of  exceptions.  The  motion  for  new 
trial  complains  that  the  court  erred  in  refus- 
ing to  quash  the  first  and  second  counts  in  the 
Indictment  The  state  submits,  there  being 
no  statement  of  facts,  and  no  formal  motion 
to  quash  having  been  made  In  limine,  and 
the  fourth  count  in  the  Indictment  being  un- 
questionably good,  the  verdict  may  be  ap- 
plied to  the  fourth  count  Where  any  count 
In  the  indictment  is  good,  and  the  verdict 
Is  general,  the  verdict  may  be  applied  to  the 
count  that  is  good.  Isaacs  v.  State,  36  Tex. 
Or.  R.  605,  38  S.  W.  40.  Appellant  in  hla 
brief,  practically  presents  but  one  proposi- 
tion; that  Is,  that  the  punishment  for  ag- 
gravated assault  being  by  fine  not  less  than 
$25  nor  more  $1,000,  or  Imprisonment  In  the 
county  Jail  not  less  than  one  month  at 
more  than  two  years,  or  by  both  such  fine 
and  imprisonment  the  Judgment  of  the 
court  assessing  thirty  days'  imprisonment 
In  the  county  Jail,  does  not  comply  with  the 
minimum  punishment  fixed  by  law.  The  au- 
thorities cited  by  appellant  in  his  brief  show 
conclusively  that,  where  the  word  'month'  is 
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nsed  In  a  drll  statate,  the  meaning  of  the 
■ame  is  a  calendar  montli.  This  la  made  so 
b7  a  specific  statute.  See  Sayles'  Ann.  CIy. 
St  art  3270.  A  month,  as  used  In  the  civil 
atatnte,  Is  a  calendar  month,  and  Is  deter- 
mined arbitrarily  by  the  number  of  days 
that  the  calendar  gives  to  each  particular 
month;  that  to,  thirty-one  days  for  January; 
twenty-eight  for  February,  except  leap  year, 
etc.  In  civil  contracts.  In  estimating  -what 
Is  a  calendar  month,  the  authorities  are  al- 
most unanimous  In  holding  that  It  is  to  be 
counted  from  the  particular  day  when  It 
begins  to  the  corresponding  day  In  the 
month  in  which  the  time  expires;  that  Is,  If 
It  begins  on  the  6th  of  January,  It  would  end 
on  the  6th  of  February,  although  thirty-one 
days  would  elapse.  If  it  begins  on  the  5th 
of  February,  it  would  end  on  the  Bth  of 
March,  although  but  twenty-eight  days  have 
elapsed,  leap  year  being  excepted.  Or  If  it 
begins  on  the  5th  of  Febraary  during  leap 
year,  It  would  end  on  the  5th  of  March,  al- 
though twenty-nine  days  elapse.  If  It  be- 
gins on  the  5th  of  June,  It  would  end  on  the 
5th  of  July,  although  thirty  days  had  elapsed. 
In  estimating  a  calendar  month  on  civil  con- 
tracts, if  the  month  In  which  the  period  ends 
has  not  the  corresponding  day  of  the  month 
when  the  period  began,  the  time  expires  with 
the  end  of  the  month;  that  ia.  If  it  began 
on  the  81st  day  of  January,  there  being  no 
Slst  day  of  February,  It  wonld  end  on  the 
last  day  of  February,— either  the  28th  or 
29th,  according  to  whether  or  not  it  was  leap 
year.  McGinn  v.  State  (Neb.)  6S  N.  W.  46, 
80  L.  R.  A.  462,  60  Am.  St  Rep.  617,  and  au- 
thorities there  dted.  This  cannot  apply  to 
a  criminal  statute,  for  the  following  reasons: 
Tte  punishment  in  fixing  its  minimum  and 
maximum,  must  be  definite  and  infiexible. 
The  word  'month,'  as  used  in  the  cases  cited 
by  appellant  means  originally,  under  the 
common  law,  a  Itmar  month  of  twenty-eight 
days.  16  Am.  A  Eng.  Enc.  Law,  under 
•Month';  Rap.  U  Law  Diet  p.  835.  Ra- 
palje's  Dictionary,  defining  what  the  calen- 
dar month  means,  states  that  they  are  of  un- 
equal length,  according  to  the  almanac  or 
calendar,  and  of  which  twelve  make  a  year. 
It  will  therefore  be  seen.  If  we  say  lunar 
month  was  meant  by  the  legislature,  we 
would  go  against  the  persuasive  statutory 
definition  of  what  the  word  'month'  means 
in  the  civil  statute.  We  also  contradict  the 
doctrine  of  all  American  decisions.  16  Am. 
&  Bug.  Enc.  Law,  supra.  The  state  there- 
tore  contends  that  the  word  'month'  means 
a  period  of  days,  corresponding  with  what  la 
known  as  the  solar  as  dlsting^iished  from  the 
lunar  month,  but  Insists  that  it  means  an 
exact  number  of  days.  Otherwise  we  would 
have  the  following  anomalies:  (1)  Should  A. 
be  prosecuted  for  an  aggravated  assault  and 
should  the  verdict  be  one  mouth,  instead  of 
thirty  days,  as  In  the  case  at  bar,  but  his 
trial  occurred  in  January,  he  would  be  In- 
carcerated for  fhlrty-one  days.    If  it  occur- 


red in  February,  he  woifld  bare  the  good 
fortune  of  only  having  to  serve  twenty-eight 
days,  unless  it  be  leap  year;  and.  If  he  waa 
ao  unlucky  as  to  be  tried  during  leap  year, 
he  would  have  to  serve  one  more  day  than 
otherwise.  If  hla  trial  were  in  Febmaty. 
Therefore  the  day  when  he  Is  tried  woold 
decide  whether  he  stayed  In  jail  tiiirty-one 
days,  or  thirty,  twenty-nine  or  twenty-eight 
days.  Or  it  may  be  he  was  tried  In  a  month 
of  thirty-one  days,  and  If  he  falls  to  appeal 
he  would  stay  in  Jail  thirty-one  days;  bnt 
should  he  give  notice  of  appeal,  and  this 
conrt  should  decide  his  case  In  February,  be 
wonld  be  the  winner  by  three  days,  unless 
he  should  be  so  unfortunate  as  to  have  this 
court  decide  his  case  daring  a  leap  year. 
Again,  one  county  (say,  Dallas)  may  hold  her 
county  court  In  which  she  tries  the  criminal 
docket  In  the  months  having  only  tbtrty-one 
days,  and  the  adjoining  county  may  hold  Its 
county  court  In  months  having  thirty  days. 
If  a  man  should  be  convicted  in  Dallaa  coun- 
ty, he  would,  therefore,  because  of  the  acci- 
dent of  the  time  of  the  term  of  the  court 
have  to  serve  one  more  day  in  Dallas  county 
than  he  would  In  the  adjoining  county.  (2) 
"Itt  Is  a  well-estab\l8bed  rule  that  In  calculat- 
ing the  calendar  month,  or  in  calculating 
what  a  month  is  in  law,  that  in  a  month  end- 
ing on  Sunday  It  Is  to  be  excluded.  There- 
fore, if  a  man  were  tried  on  the  Slst  day  of 
January,  and  began  on  that  day  to  serve  his 
sentence  of  one  month,  and  if  Febraary  end 
upon  Sunday,  he  would  only  have  to  serve 
twenty-seven  days  to  complete  the  month, 
under  the  rule  laid  down  in  civil  statutes, 
whereas,  if  he  were  tried  December  Slst  he 
would  have  to  serve  to  the  Slst  of  January, 
making  four  days  more.  In  other  words, 
the  word  'month'  must  be  an  inflexible  peri- 
od of  a  given  number  of  days,  omsistlng  of 
a  given  nuibber  of  hours  and  a  given  number 
of  minutes  and  a  given  number  of  seconds. 
The  minimum  ptmlshment  must  be  ai:iform 
at  all  times  and  In  all  places.  The  diction- 
aries say,  and  the  custom  Is,  that  in  the 
computation  of  interest  a  month  Is  under- 
stood to  be  thirty  days.  Where  a  statute 
uses  the  words  'thirty  days'  In  one  place  and 
'one  month'  In  another,  it  has  been  held  that 
the  word  'month'  and  the  words  'thirty  days' 
were  synonymous.  See  Heaston  v.  Railroad 
Co.,  70  Am.  Dec.  434.  The  state  further 
submits  that  as  a  matter  of  common  knowl- 
edge, a  solar  month,  where  simply  the  word 
'month'  is  to  be  defined  in  the  abstract  and 
not  any  particular  month  or  nnmber  of 
months  Is  referred  to,  it  is  generally  under- 
stood and  accepted  that  a  month  is  a  period 
of  thirty  days.  To  hold  that  the  words  'one 
month'  mean  one  calendar  month,  as  fixed 
by  the  calendar,  would  work  confusion,  make 
the  sentence  indefinite,  make  the  length  of 
the  iMition  of  the  imprlsonifteint  depend  up- 
on accident  and  lead  to  a  destruction  of  the 
statute.  The  purpose  should  be  to  so  con- 
strue a  statute  as  to  give  it  life,  and  In  do- 
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tag  80,  by  flndiog  that  the  words  'ooe  month' 
mean  thirty  days,  making  thirty  days  ayn- 
onymous  to  one  month,  vlU  not  only  give  lUe 
to  the  law,  but  will  sustain  the  ralldity  of 
the  Terdlct  and  judgment  In  this  case." 

No  error  appearing  In  the  record,  the  Judg' 
ment  la  affirmed. 


WHITTLH  T.  BTATa 

(Oonrt  of  Ortantaial  Appeals  of  Texas.    Feb. 

19,  1902.) 

POROBBT  —  EVIDBNCB  —  StimCIENCT  OF  OB- 
JBCTION— ADMISSIBILITY  — COMPASISON  OF 
HANDWRITING  —  JURORS  —  CHALLBNOBS  TO 
ARRAY— INCOUPBTBNGT  OT  JVRY  COUMIS- 
SIONERS. 

1.  White's  Ann.  Code  Cr.  Proc.  art  061,  pro* 
Tides  that  a  defendant  may  challenge  the  ar- 
ray when  the  officer  aummoning  the  Jury  has 
acted  corruptly  and  has  willfully  summoned 
persons  on  the  jury  known  to  be  prejudiced 
against  defendant.  Article  082  provides  that 
article  6(U  is  inapplicable  "when  the  jurors 
summoned  are  selected  by  the  jury  commis- 
sioners," and  then  "no  challenge  to  array  is 
allowed."  Bcld,  that  it  is  not  ground  for  a 
motion  to  quash  a  venire  drawn  for  the  term 
of  coort  by  the  jury  commissioners  that  one 
of  the  commissioners  was  interested  as  a  par- 
ty in  certain  civil  suits  on  the  docket  for  that 
term,  requiring  a  jury,  though  Rer.  Civ.  St. 
art.  3145,  prescribes  that  the  jury  commis- 
sioners shall  have  no  suit  in  court  requiring 
the  intervention  of  a  jury. 

2.  An  objection  to  certain  testimony  that  It 
Is  irrelevant  and  immaterial  is  Insufficient  to 

g resent  on  appeal  the  question  of  the  admisri- 
ility  of  the  testimony. 

8.  On  a  trial  for  forgery,  where  the  proeeco- 
tion  claimed  that  defendant's  marriage  to  a 
certain  woman,  whose  name  was  alleged  to  be 
forged,  was  illegal  and  frandnlent,  it  was 
proper  to  permit  evidence  that  defendant,  sub- 
sequent to  his  alleged  marriage  to  such  w<v 
man.  Introduced  another  woman  as  his  wife. 
4.  On  a  trial  for  forgery,  the  comparison  of 
the  signature  alleged  to  be  forged  with  a  genu- 
ine signature  on  an  instrument  is  inadmissible, 
where  profert  of  the  latter  instrument  was  not 
made  for  comparison. 

B.  Where  defendant,  on  trial  tor  forging  an 
indorsement  of  a  note,  alleged  tliat  the  prose- 
cutrix made  the  indorsement  on  the  note,  it 
was  error  to  permit  the  prosecutrix  to  writo 
her  name  in  the  presence  of  the  jury,  and 
present  to  the  jury  such  signature  in  connec- 
tion with  the  Bgnature  claimed  to  be  forged, 
though  she  did  not  at  that  time  have  the  in- 
dorsement on  the  note  before  her. 

Appeal  from  district  court,  Hill  coanty; 
W.  Poindexter,  Judge. 

J.  W.  Whittle  was  convicted  of  forgery, 
and  appeals.    Keversed. 

Johnson  ft  StoUenwerck,  for  appellant  J, 
8.  Calllcutt  and  Robt  A.  John,  Asst  Atty. 
Gen.,  for  tbe  Statau 

HENDERSON,  J.  Appelant  was  convict- 
ed of  forgery,  and  his  pnnlsbment  assessed 
tt  oonflnement  in  tiie  penitentiary  for  a 
temr  of  seven  years. 

Appellant  moved  to  quash  tbe  array  of 
Jurors  on  the  ground  that  one  of  tbe  com- 
missioners who  drew  tbe  Jury  for  that  term 
of  court  was  interested  In  three  certain  cItII 
•nits,  being  a  party  thereto;   mid  suits  re* 


quiring  the  intervention  of  a  Jury,  and  being 
on  the  Jury  docket:  and,  further,  that  said 
jury  commisdoners  were  not  rMldents  of 
different  portions  of  tbe  county.  A  refer- 
ence to  article  3140,  Rev.  Civ.  St,  which 
prescribes  the  qualification  of  Jury  commis- 
sioners, shows,  among  otiher  things,  that 
they  should  be  residents  of  different  portions 
of  the  county,  and  that  they  shall  hare  no 
suit  in  said  court  which  requires  the  inter- 
Tention  of  a  Jury.  If  the  expression  "shall 
be,"  In  connection  with  the  qualification  of 
Jury  commissioners.  Is  given  a  mandatory 
meaning,  then  a  Jury  drawn  by  commission- 
ers not  possessing  such  qualifications  would 
not  i>e  a  legal  Jury,  and  the  verdict  ren- 
dered by  such  a  body  would  not  be  a  legal 
verdict  For  Instance,  If  one  or  more  Jury 
oommisslonera  should  be  Impaneled  to  select 
a  Jury  who  are  not  intelligent  cltixens,  and 
unable  to  read  and  write,  and  not  qualified 
Jurors  and  freeholders  of  the  county,  are 
not  residents  of  different  portions  of  the 
county,  or  one  or  more  of  them  happen  to 
have  a  salt  on  the  Jury  docket  then  it  would 
follow  that  all  of  the  verdicts  rendered  by  a 
Jury  BO  drawn  could  be  vitiated.  It  baa 
been  held  in  a  number  of  cases,  where  the 
language  was  equally  as  strong,  prescribing 
the  qualification  of  Jurors,— for  instance,  that 
the  Juror  shall  be  a  fre^older,— this  could 
not  avail  a  defendant  after  verdict  on  mo- 
tion for  new  trial.  He  must  in  such  case  go 
further,  and  show  that  probable  Injnry  re- 
sulted to  him.  Leeper  v.  State,  29  Tez.  App. 
08,  14  S.  W.  398;  Williamson  v.  State,  30 
T«c.  Gr.  R.  22S,  30  S.  W.  444;  Maya  ▼.  State, 
SO  Tex.  Cr.  R.  437,  37  S.  W.  721.  It  baa  also 
been  held  that  it  was  too  late  after  verdict 
to  raise  the  question,  where  a  Juror  was  not 
a  cittsen  of  the  state  12  months  prior  to  his 
service.  Tmeblood  v.  State,  1  Tez.  App. 
060:  Sutton  v.  State,  31  Tex.  Cr.  R.  297,  20 
8.  W.  504.  These  cases,  however,  only  es- 
tablish that  the  objection  comes  too  late 
after  verdict  In  this  case  the  objection 
was  made  to  ttie  Jury  on  their  impanelment 
BO  that  we  are  squarely  confronted  with  tbe 
question  whether  or  not  the  refusal  of  the 
court  to  entertain  the  motion  at  the  earliest 
moment  when  it  could  be  made  was  error. 
If  we  so  hold,  unless  each  of  the  commis- 
sioners shall  possess  all  of  tbe  qualifleationa 
prescrllicd,  then  in  every  case  in  which  a 
Jury  Is  tendered,  drawn  by  said  commis- 
sioners, the  jury  list  should  be  set  aside,  be- 
cause the  language  In  reference  to  each 
dause  prescribing  the  qualifications  of  com- 
missioners Is  equally  mandatory;  and  l>e> 
cause  two  of  the  commissioners  should  be 
residents  of  tbe  same  portion  of  the  county 
would  equally  disqualify  tbe  Jury  drawn,  as 
if  it  should  turn  out  that  they  shoiild  not  be 
qualified  Jurors  and  freeholders  of  the  coun- 
ty. In  order  to  impose  this  test  it  Is  said 
that  the  rule  that  injury  must  be  shown 
before  a  party  can  avail  himself  of  the  ob- 
jections to  the  commissioners  would  ba  Inl^ 


778 


60  SOUTHWESTERN  REPOBTEB. 


(Tex. 


possible;  tlutt,  the  lav  having  prescribed 
the  machinery  (or  the  selectlan  of  the  Jury, 
he  has  soffered  a  legal  Injury,  though  it  may 
not  be  possible  to  show  any  actual  Injury. 
It  occurs  to  us.  If,  because  the  machinery 
provided  for  the  selection  of  Jury  commis- 
sioners has  not  been  strictly  followed,  a  Jury 
drawn  by  them  should  be  set  aside  oa  the 
ground  that  legal  injury  will  be  presumed. 
It  would  be  productive  of  such  confusion  as 
to  produce  a  public  hardship,  which  ought 
not  be  brought  about  except  upon  the  strong- 
est reasons.  Evidently  the  lawmakers  had 
this  in  view  when  they  provided  (or  the 
character  of  challenge  to  the  array.  Article 
860,  White's  Ann.  Code  Or.  Proc.,  provides 
(or  a  challenge  to  the  array  on  the  part  of 
the  state;  and  article  661  provides  for  a 
challenge  on  the  part  of  defendant,  to  the 
effect  that  the  officer  summoning  the  jnry 
has  acted  corruptly,  and  has  willfully  sum- 
moned persons  upon  the  Jury  known  to  be 
prejudiced  against  defendant,  with  the  view 
to  cause  him  to  be  convicted.  Article  662 
provides  that  the  two  preceding  articles  do 
not  apply  when  the  Jurors  summoned  are 
those  who  have  been  selected  by  Jury  com- 
missioners. In  such  case  no  challenge  to  the 
array  is  allowed.  Now,  the  challenge  to  the 
jurors  In  this  case,  though  presented  as  a 
motion  to  quash,  was  simply  a  challenge  to 
the  array;  and.  If  article  662  means  any* 
thing,  it  means  what  it  says,— that  is,  a  chol* 
lenge  to  the  array  cannot  be  made  to  a  Jury 
selected  by  Jury  commissioners.  See  author- 
ities cited  In  White's  Ann.  Code  Cr.  Proa 
under  article  662.  So  that  this  article  of  the 
procedure,  in  connection  with  the  articles 
prescribing  the  qualifications  of  the  Jnry 
commissioners,  must  be  construed  In  perl 
materia.  In  other  words,  the  article  of  our 
Code  places  a  limitation  on  challenges  to  the 
array,  and  prescribes  that  this  shall  not  be 
allowed  where  the  Jury  have  been  selected 
by  Jury  commissioners.  And  the  former  ar- 
tldes  further  suggest  that  the  challenge  to 
tbe  array  can  only  be  made  when  prejudice 
Is  shown.  Even  if  we  apply  this  test;  what 
prejudice  Is  shown  where  one  of  the  com- 
missioners is  Intenested  in  some  civil  suit 
not  connected  at  all  with  the  prosecution  In 
this  case?  We  are  not  now  discussing  a 
case  where  the  Jury  commissioners  are 
shown  to  have  acted  corruptly  in  the  par- 
ticular case  in  drawing  a  list  of  Jurors  to 
secure  the  conviction  of  defendant  It  has 
been  held  that  other  causes  may  exist  for 
the  quashal  of  the  array  outside  of  the  stat- 
ute, but  in  all  such  cases  violation  of  some 
constitutional  guaranty  or  some  injury  must 
be  shown.  Carter  v.  State,  88  Tex.  Cr.  R. 
852,  46  S.  W.  236,  48  S.  W.  608;  WUliams  t. 
State.  20  TeL.  Am>.  369.  We  hold  that  the 
court  did  not  err  in  refusing  to  entertain  the 
motion. 

We  do  not  think  the  court  committed  any 
error  in  refusing  to  quash  the  Indictment  on 
the  gnnmd  that  there  Is  any  variance  be- 


tween ihe  potport  and  teaae  dause  of  the 
Indictment  We  do  not  imderstand  the  In- 
dictment to  allege  the  forgery  of  the  note, 
but  it  sets  out  the  note,  and  then  alleges 
the  forgery  of  the  indorsement 

Appellant  objected  to  the  Introduction  of 
the  testimony  of  Stevens,  who  testified  that 
some  time  about  the  5th  of  March  he  met 
defendant  and  a  woman  In  New  Orleans, 
when  defendant  introduced  said  party  to  him 
as  his  wife.  This  was  excepted  to  on.  the 
ground  that  It  was  Irrelevant,  immaterial, 
and  prejudicial,  and  was  subsequent  to  de- 
fendant's marriage  with  Dollie  Trimble. 
The  first  grounds  of  exception  have  been  held 
not  to  present  the  quesUoa  of  the  admissi- 
bility of  testimony  suffldentiy  for  review. 
Hamblhi  v.  State  (Tex.  Or.  App.)  50  S.  W. 
1019.  The  fact  that  the  introduction  took 
place  subsequent  to  his  marriage  with  Dol- 
lie Trimble,  or  his  alleged  marriage,  would 
not  suggest  that  this  testimony  was  not 
competent  The  state  claimed  tiiroughout 
that  the  marriage  with  Dollie  Trimble  was  a 
fraud  and  did  not  constitute  a  legal  mar- 
riage, so  that  the  evidence  regarding  appd- 
lant's  marriage  to  another  woman  was  com- 
petent on  this  issue. 

Appellant  proposed  to  prove  by  Lee  Frisby 
that  the  signature  of  Dollie  Trimble  to  the 
indorsement  on  said  Instrument  did  not  com- 
pare with  the  signature  on  a  deed  which 
she  had  executed.  The  court  excluded  this 
testimony  because  profert  of  the  deed  was 
not  made  for  comparison.  In  this  there  was 
no  error. 

In  bill  of  exceptions  No.  6,  appellant 
brings  in  review  the  admissibility'  of  certain 
evidence  introduced  before  the  Jury  for  the 
comparison  of  signatures.  The  bill  is  sab- 
stantlally  as  follows:  The  state  had  the  wit- 
ness Dollie  Trimble  to  write  her  name  on 
a  blank  piece  of  paper  three  times  before 
the  court  and  Jury,  and  offered  her  signa- 
ture, in  connection  with  the  signature  upon 
the  note,  in  evidence  before  the  Jury;  there- 
by securing  a  comparison  of  the  signature 
as  written  upon  the  note  and  as  written  upon 
the  blank  piece  of  paper,  which  was  offered 
as  evidence  in  this  case.  To  which  defend- 
ant excepted  upon  the  ground  that  the  same 
had  been  written  long  after  the  signature 
was  written  upon  the  back  of  the  note,  and 
under  different  circumstances,  and  was  writ- 
ten with  a  stab  pen,  when  the  slgrnature  on 
the  back  of  the  note  appeared  to  have  been 
with  a  sharp-pointed  pen,  and  that  the  man- 
ner of  proving  the  handwriting  of  DollU 
Trimble,  in  the  way  it  was  done,  was  illegal; 
and  for  the  further  reason  that  the  signa- 
ture made  by  her  in  the  court  room  In  the 
way  and  manner  aforesaid  should  not  have 
been  introduced,  for,  she  being  the  main 
witness  and  the  alleged  Injured  party,  she 
could,  therefore,  on  account  of  her  hostility 
to  defendant  dlaguise  her  handwriting  and 
dissemble  the  same.  If  she  saw  proper  to  da 
so,  and  in  that  way  showing  the  dissimilar- 
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Ity  In  her  signature  on  the  back  of  said 
note  and  as  written  upon  the  blank  piece 
of  paper.  Which  objections  the  court  over- 
ruled, and  permitted  the  evidence  to  go  to 
the  Jury,  and  the  defendant  excepted.  In 
8api)ort  of  his  contention  that  the  evidence 
thus  affording  the  Jury  a  comparison  of  the 
handwriting  was  Inadmissible,  appellant  cites 
US  to  McOlasson  v.  State,  87  Tex.  Or.  R. 
620,  40  8.  W.  SOS,  66  Am.  St  Bep.  842. 
However,  the  state  Insists  that  said  case  Is 
not  In  point  and  conclusive  upon  the  ques- 
tion. Inasmuch  as  the  bill,  on  Its  face,  does 
not  make  it  appear  that  at  the  time  Dollle 
Trimble  wrote  her  signature  she  had  the 
indorsement  on  the  back  of  the  note  before 
her.  It  Is  true,  the  bill  does  not  state  In 
so  many  words  that  she  bad  said  Indorse- 
ment before  her  at  the  time  she  made  the 
Blgnatores  before  the  Jury,  and  In  that  re- 
spect the  cases  as  presented  are  not  similar. 
But,  it  does  occur  to  us,  even  if  it  be  con- 
ceded that  she  had  not  seen  the  indorsement 
on  the  note  at  that  time,  yet.  If  she  had  real- 
ly signed  the  Indorsement  thoreon,  she 
wonld,  no  donbt,  have  recalled  how  she  sign- 
ed the  same.  She  certainly  would  remember 
bOTT  she  made  her  ordinary  signature.  And, 
of  course,  the  opportunity  would  be  afforded 
ber  to  dissemble  and  disguise  her  handwrit- 
teg,— that  is,  not  write  in  ber  ordinary  meth- 
od,—eo  that  the  danger  of  fabrication,  upon 
wblch  the  cases  seem  to  be  based,  wonld 
Btlll  be  present.  Evidence  of  the  genuine- 
ness or  want  of  genuineness  by  comparison 
of  handwrltiag,  to  go  to  the  Jury,  does  not 
appear  to  be  encouraged  by  the  authorities, 
and  Is  only  pormitted  under  proper  safe- 
guards. Sucli  comparison  Is  permitted  be- 
tween the  alleged  forged  insti-ument  and  one 
offwed  in  evidence,  executed  before  there 
was  any  inducement  to  fabricate,  and  proved 
to  be  genuine;  but  the  authorities  bold  that 
It  Is  no*  competent,  as  was  held  In  McGlas- 
son's  Case,  to  have  the  witness  make  her 
signature  before  the  Jury  for  the  purpose  of 
compar'ng  same  with  the  signature  on  the 
aUeged  forged  instrument.  We  see  no  rea- 
son to  change  the  rule  laid  down  In  said 
case,  and  we  believe  the  bill  here  presented 
brings  the  question  squarely  under  the  doc- 
trine laid  down  in  McGlasson's  Case,  and 
the  authorities  therein  cited.  In  this  partic- 
ular case  appellant's  defense  appears  to 
have  been  twofold,  to  wit:  (1)  That  he  ex- 
ecuted the  Indorsement  on  the  Instrument 
blmself  (though  there  Is  no  positive  proof  of 
tbis),  under  authority  of  the  prosecutrix;  and 
(2)  that  prosecutrix  herein  executed  the  in- 
dorsement. And  the  admission  of  illegal 
testimony  tending  to  support  the  evidence 
of  prosecutrix  and  destroy  the  theory  of  ap- 
pellant, to  the  effect  that  the  Indorsement 
was  made  by  ber,  was  calculated  to  injure 
and  impair  his  rights  before  the  Jury. 

Appellant  objected  to  the  charge  as  given 
by  tbe  court,  particularly  with  reference  to 
the  alleged  marriage  of  tbe  prosecutrix  with 


appeIla^t,  as  bearing  on  the  Issue  of  appel- 
lant's authority  to  control  the  notes  and 
transfer  the  same.  We  think  the  charge  as 
given  is  correct,  and  was  as  liberal  as  appel- 
lant could  ask,  under  tbe  circumstances. 

For  the  error  Indicated,  the  Judgment  Is 
reversed  and  the  cause  remanded. 


HEARNB  V.  STATE. 

(Oourt  of  Oriminal  Appeals  of  Texas.     Feb. 

12,  1902.) 

CRIMINAL  LAW— MOTION   FOR  NEW   TRIAU— 
KXCKPTI0N3. 

Where,  In  a  motion  for  a  new  trial  in  a 
criminal  prosecution,  an  objection  was  made 
that  "the  court  erred  in  its  charge  to  the 
jury,"  the  charge  could  not  be  reviewed,  since 
the  exception  did  not  specifically  point  oat 
wherein  there  was  error. 

Appeal  from  district  court,  Orlmes  county; 
J.  M.  Smlther,  Judge. 

Wash  Heame  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.    AfBrmed. 

Robt  A.  John,  Asst  Atty.  Gen.,  tor  tbe 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  tiie  second  degree,  and  his  punish- 
ment assessed  at  confinement  in  the  peniten- 
tiary for  a  term  of  seven  years. 

The  record  contains  no  bill  of  exceptions. 
In  his  motion  for  new  trial  appellant  com- 
plains of  the  court's  charge,  his  objection  be- 
ing stated  as  follows:  "The  court  erred  In 
its  charge  to  tbe  Jury,  wbicb  fact  will  be 
more  fully  stated  by  the  amendment  here- 
after to  be  filed."  The  amendment  subse- 
quently filed  In  no  particular  criticises  the 
charge  of  the  court  Tbe  exception  to  the 
charge  of  the  court  in  the  original  motion  Is 
too  general  to  be  reviewed,  not  spedflcally 
pointing  wherein  there  Is  error.  Quintana  t. 
State,  28  Tex.  App.  403,  16  S.  W.  268,  25  Am. 
St  Rep.  730.  Tbe  evidence  amply  supports 
tbe  verdict  of  the  Jury. 

The  Judgment  is  affirmed. 


WHITE  V.  STATB. 

(OoniC  of  Criminal  Appeals  of  T«as.     Feb. 

12,  1902.) 

UNLAWFULLY  CARRYING   PISTOL— DISABLED 
WEAPON- INTB»fTION. 

Where  one  removed  the  cnrliuder  rod  of  a 
pistol  while  at  his  home,  with  iDtention  of  thus 
rendering  it  harmless,  and,  believing  that  it 
was  thus  rendered  incapable  of  shooting,  car- 
ried it  about  with  him,  trying  to  sell  it,  he  was 
not  guilty  of  unlawfully  carrying  a  pistol,  al- 
though it  appeared  that  the  pistol  could  in  fact 
be  made  to  shoot  by  placing  tbe  cylinder  in 
position  with  the  hands. 

Appeal  from  Denton  county  court;  I.  D. 
Ferguson,  Judge. 

Oscar  White  was  convicted  for  unlawfully 
carrying  a  pistol,  and  be  appeals.    Reversed. 

Greenlee  &  Bradley,  for  appellant  Robt 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 
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BHOOK8,  3.  Appellant  was  convicted  for 
unlawfully  carrying  a  pistol,  and  his  pun- 
ishment assessed  at  a  flne  of  $25. 

On  Sunday,  January  9,  1901,  defendant 
was  at  the  depot  In  the  town  of  Denton,  and 
had  In  his  possession  what  the  state  wit- 
nesses called  a  pistol,  which  he  let  fall  on 
the  ground,  as  he  was-  running  after  Brad- 
ford. He  picked  It  up,  and  put  It  In  his 
pocket,  and  then  went  to  the  buggy  in  which 
were  Ashby  and  McOuUer,  and  showed  It 
to  them,  and  tried  to  sell  them  a  chance  In 
a  raffle  which  be  was  making  up.  At  about 
the  same  tlm«  he  had  the  pistol  In  a  store, 
trying  to  sell  chances  to  Sledge  and  others, 
and  at  a  restaurant,  also  trying  to  sell 
chances.  He  also  tried  to  sell  chances  In  the 
raffle  to  various  other  parties,  Including  the 
city  marshal.  But  the  evidence  shows  that 
In  each  Instance,  before  taking  the  pistol 
away  from  his  home  to  exhibit  to  such  per- 
sons as  he  thought  would  buy  chances  In 
the  raffle,  he  removed  the  cylinder  rod  from 
the  pistol,  and  left  It  at  home,  so  that  be 
could  exhibit  It  without  violating  the  law. 
All  of  the  witnesses  testify  that  the  cylinder 
rod  was  not  In  the  pistol,  and  that  defend- 
ant explained  to  them  that  he  r^noved  tiie 
rod  BO  be  could  carry  and  show  It  to  pros- 
pective porchasers  of  chances  In  the  raiSe 
without  violating  the  law.  After  appellant* a 
arrest  the  county  attorney  and  sheriff  took 
the  pistol,  and  found  that  by  placing  the 
cylinder  in  position  with  the  hands  it  could 
be  made  to  shoot  One  witness  testified  that 
It  would  be  dangerous  to  shoot  the  pistol 
without  the  cylinder  rod,  as  it  would  likely 
split  the  ball  and  Injure  the  person  firing  It 
It  is  not  made  to  appear  that  appellant 
knew  the  pistol  could  be  made  to  shoot 
without  the  cylinder  rod.  On  the  contrary. 
It  seems  he  did  not  so  believe.  We  do  not 
tliink  the  evidence  supports  the  verdict  of 
the  Jury,  since  there  can  be  no  violation  of 
law  unless  there  be  an  intention  to  do  the 
thing  prohibited  by  law.  If  appellant  whUe 
carrying  the  pistol  to  show  to  persons  who 
might  buy  chances  in  the  raffle,  first  re- 
moved the  cylinder  rod,  leaving  it  at  home, 
and  believed  that  it  could  not  be  made  to 
shoot  or  be  used  as  a  firearm,  he  would  not 
be  guilty  of  unlawfully  carrying  a  pistol. 
Lann  v.  State,  26  Tex.  App.  497,  8  S.  W.  650, 
8  Am.  St  Rep.  445;  West  v.  Same,  21  Tex. 
App.  427,  2  S.  W.  810;  Underwood  v.  Same 
(Tex.  Cr.  App.)  29  8.  W.  777. 

The  Judgment  is  reversed,  and  the  catue 
remanded. 


KELLY  T.  8TATB.  ' 
(Court  of  Crlmiual  Appeals  of  Texas.     Feb. 

12,   1902.) 

ORIMINAIi  LAW— APPEAI^DEATH  OF  ACX^SED 
—LIABILITIES  ON  APPBAL  BOND'. 
Where   one   convicted    of    crime    appeals, 
bat  dies  before  his  appeal  is  submitted  or  ac- 
tion of  any   kind   taken  thereon,   neither  tiui 


snretlea  on  liia  appeal  bond  nor  ills  estate  can 
be  held  for  any  costs  which  have  or  may  after- 
wards accrue. 

Appeal  from  Johnson  county  ooort;  W.  D. 
McKoy,  Judge. 

E.  T.  Kelly  was  convicted  of  crime,  and 
his  appeal  dismissed.  Motion  to  reform  Judg- 
ment dismissing  appeaL    Granted. 

Goldsmith  &  Walker,  for  appellant  Bobt 
A.  John,  Asst  Atty.  Gen.,  for  the  State;. 

BROOKS,  J.  At  a  farmer  day  of  this  term 
the  appeal  in  this  cause  was  dismissed  and 
abated  on  account  of  the  death  of  appellant, 
and  the  Judgmrait  oC  this  court  provided 
"that  ai^ellant  E.  T.  Kelly,  as  principal,  and 
J.  D.  Goldsmith  and  J.  W.  Floore,  as  sure- 
ties on  his  recognizance,  pay  all  costs  herein 
incurred  in  this  court  and  that  this  decision 
be  certified  below  for  obBervanc&"  Since  the 
dismissal  of  this  cause  tiie  sureties  by  attor- 
ney have  filed  a  motion  to  reform  the  Judg- 
ment, and  absolve  them  from  any  liability 
on  the  principal's  bond,  on  the  ground  that 
appellant  died  on  the  7th  day  of  November, 
1901,  before  the  cause  was  submitted  to  ttiis 
court  or  action  of  any  kind  taken  thereon. 
This  motion  is  sustained  by  proper  affida- 
vits. And  appellant  cites  us  to  Msrch  v. 
State,  5  Tex.  App.  460,  in  whidi  the  coort 
say:  "In  a  criminal  prosecution,  when  tbe 
accused  lias  taken  an  appeal  in  the  mannffr 
prescribed  by  law,  the  proceeding  is  still 
priding  and  undetermined  until  the  appeal 
shall  hare  beta  decided,  and  that  in  case  tlie 
appellant  die  whilst  the  appeal  is  pending 
and  undetermined,  the  prosecution  or  tbe 
criminal  action  does  not  survive,  but  on  the 
death  of  the  appellant  i)endlng  the  appeal, 
the  prosecution  abates  hi  toto,  whatever  be 
tbe  Judgment  appealed  from."  This  case  is 
directly  hi  point  and  sustains  appellant's 
contention.  It  Is  therefore  ordered  by  this 
court  that  the  Judgment  heretofore  rendered 
In  this  cause  be  refwmed,  and  that  the  sure- 
ties above  named,  together  with  appellant 
be  in  all  things  released  and  relieved  from 
any  and  all  costs  that  have  or  may  accrue 
by  virtue  of  the  prosecution. 


RIDGE  V.  STATE. 

(Court  of  Grimhial  Appeals  of  Texas.     Feb. 
12,  1902.) 

BUROLART— CONSENT  OP  OWNBR  OR  OCCD- 
PANT— BVIOBNCB. 

Where,  on  a  prosecution  for  burglary,  the 
owner  or  occupaot  of  the  premises  is  a  witneas 
for  the  state,  bis  nonconsent  to  the  alleged 
crime  must  be  shown,  and  a  resort  to  circum- 
stances is  not  Buffldent 

Appeal  from  district  court  McLennan 
county;  Sam  R.  Scott  Judge. 

Dorsey  Ridge  was  convicted  of  burglary, 
and  he  appeala    Reversed. 

J.  B.  Yantls,  for  appellant  RobC.  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 
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DAVIDSON.  P.  J.  A^ppellant  was  con- 
victed of  burglary  ot  a  private  residence  In 
tbe  daytime,  and  hla  punishment  assessed  at 
conQjDenient  In  the  penitentiary  for  a  term 
of   three  years. 

Tbe  alleged  owner  traa  used  as  a  witness 
on  tbe  trial,  and  failed  to  testify  to  his  non- 
consent  to  the  burglary.  The  circumstances 
seem  to  indicate  that  be  did  not  consent. 
Appellant  asked  a  charge  to  the  effect  that, 
before  a  conviction  could  be^  sustained,  the 
want  of  the  consent  of  the  owner  should  be 
proved,  which  was  refused;  and  the  ques- 
tion Is  properly  raised  in  the  motion  for 
new  trial.  T^e  charge  should  have  beeo 
given.  Where  the  state  has  the  owner  of 
tbe  property  or  occupant  of  the  house  in  a 
case  of  burglary  before  the  Jury,  it  must  be 
afitrmatively  shown  that  he  did  not  consent 
ResMt  to  ctrenmstances  will  not  suffice. 
For  a  discussion  of  this  question,  see  Wis- 
dom T.  State  (Tex.  Cr.  App.)  61  S.  W.  926. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded; 


NELSON  V.  STATJH 

(Oonrt  ot  Orlmioal  Anteals  of  Texas.    Feb. 

12.  1902.) 

AflORAVATBO  ASSAULT— INFORMATION— DU- 

P1.ICITT  —  EVIDBNCK  —  INSTRUCTIONS 

— APPBAL— BtUi  OF  EXCEPTIONS. 

1.  All  infovmatioB  averring  that  defendant, 
"by  the  use  of  a  lcnife,.or  some  hard  substance 
or  iustrument  to  afl^nt  unknown,  •  •  • 
did  commit  an  agKravated  assault,  and  did  by 
the  means  aforeeaid  strike  the  said  G.,"  is  not 
bad  for  dnpilcity  liecanae  of  the  use  of  the  di»- 
Jnnctive. 

2.  An  objection  that  tbe  county  attorney  act- 
ed unfairly  in  not  presenting  the  second  count 
of  an  information  to  the  jury  in  his  opening 
speech  cannot  b«  considered,  in  tbe  absence  of 
a  bill  of  exceptions  reserred  thereto. 

3.  Failure  of  the  court,  in  preseuting  a  count 
of  an  Information  which  charf^ed  that  defend- 
ant, "with  premeditated  desiKO,  and  by  the 
nee  of  means  calculated  to  infiiot  great  bodily 
injury,"  etc.,  committed  an  assault,  to  use  the 
word  "and"  after  the  phrase  "with  premedi- 
tated design,"  was  Immaterial. 

4.  The  prosecuting  witness  testified  that  de- 
fendant came  np  to  him  and  said,  "I  want  to 
•ee  you  a  minute:"  that  defendant  pulled  him 
into  tbe  street;  that  be  refused  to  go  further; 
that  defendant  said  he  wanted  to  beat  him, 
and,  with  bis  closed  pocket  knife  lu  his  fist, 
■truck  witness  on  the  head  twice;  that  there 
were  two  wounds  on  witness'  head,  from  which 
blood  flowed,  etc.  Defendant  and  his  witness- 
es denied  that  he  had  a  knife,  but  other  wit- 
nesses for  the  state  corrolwrated  the  prosecut- 
inic  witness.  Held  to  sustain  a  count  averring 
that  the  assault  was  committed  with  premedi- 
tated design,  and  by  means  calculated  to  do 
great  bodily  injury. 

Ob  Rehearing. 
Whoe  a  Mil  of  exceptions  to  certain  mat- 
ter is  disapproved  by  the  trial  judge,  and  ap- 
pellant fails  to  prepare  and  present  a  bill  sup- 
ported by  bystanders,  the  matter  complained 
of  will  not  be  considered. 

Api>eal  from  Fannin  county  court;  W.  A. 
Bvans,  Judge. 

J.  F.  Nelson  was  convicted  of  crimen  and 
tppeals.    AfSnaed. 


Tbomas  &  Donaldson,  for  appellaat.     Bobt. 

A.  John,  Asst  Atty.  Gen.,  for  the  State. 

HE3NDERS0N,  J.  Appellant  was  C0Dv1ct< 
ed  of  an  aggravated  assault,  and  his  punisli, 
ment  assessed  at  a  fine  of  $2o. 

Appellant  filed  a  motion  in  arrest  of  judg- 
ment on  the  ground  that  the  means  alleged 
in  the  Information  as  used  in  committing 
the  offense  are  stated  In  tbe  alternative,  to 
wit:  In  the  first  portion  of  the  informatloa 
it  is  alleged  that  appellant  "did  then  and 
there,  with  a  knife,  or  some  hard  substance 
to  affiant  unknown,  strike,  wound,  and  bruise 
the  said  B.  Glazef,  and  did  thereby  Infilct 
upon  tbe  said  B.  Glazer  serious  bodily  in- 
Jury."  In  tbe  latter  portion  it  is  stated: 
"J.  F.  Nelson,  •  •  •  with  premeditated 
design,  and  by  tbe  use  of  means  calculated 
to  inflict  great  bodily  injury,  to  wit,  by  tbe 
use  of  a  knife,  or  some  hard  substance  ov 
Instrument  to  affiant  unknown,  in  and  upon 

B.  Glazer  did  commit  an  aggravated  assault, 
and  did  then  and  there  by  the  means  afore; 
said  strike  tbe  said  B.  Glazer."  Tbe  conten- 
tion here  is  that,  the  means  used  In  oom- 
mitting  the  assault  being  stated  in  the  alter- 
native, appellant  could  not  tell  with  any 
degree  of  certainty  the  evidence  the  state 
would  introduce  against  him.  Appellant  re- 
fers us  to  several  authorities:  Hart  v.  State, 
2  Tex.  App.  42;  Xomi^lns  v.  State,  4  Tex. 
App.  161;  Venturio  v.  State,  37  Tex.  Or.  B. 
653,  40  S.  W.  974.  These  are  all  cases  wher« 
tbe  same  statute  constituted  a  number  ot 
different  acts  an  offense.  These  declslooA 
bold  that  In  such  case  the  information  or  in- 
dictment must  allege  the  various  matters 
conjunctively,  and  not  dlBdunctively.  No 
case  has  been  pointed  out  where  the  same 
principle  would  apply  to  an  allegation  de- 
scriptive of  tbe  means  used  or  the  weapon 
with  which  an  offense  was  committed.  It  Is 
a  doctrine  of  general  application  that  where 
the  weapon  is  stated,  if  a  different  weapon 
is  proven.  If  it  Is  capable  of  Inflicting  the 
same  character  of  wound,  there  is  no  vari- 
ance. For  Instance,  if  tbe  indictment  alleges 
that  the  wound  was  inflicted  with  a  sword. 
It  can  be' shown  that  it  was  done  with  any 
character  of  sharp  instrument;  cv  a  gun, 
proof  of  any  firearm  will  respond  to  tbe 
indictment  Here  the  allegation  is  that  tbe 
assault  and  battery  was  made  by  striking 
with  a  knife,  or  some  bard  substance  to  af- 
fiant unknown.  There  is  no  allegation  here 
that  tbe  knife  was  used  to  cut  with,  but 
as  a  weapon  to  strike  with.  So  that,  if  an 
unopened  pocketknife  was  used  merely  to 
strike  with.  It  would  inflict  the  same  char- 
acter of  wound  as  any  other  tiard  substance; 
and  it  does  not  occur  to  us  that,  as  here 
presented,  there  was  any  uncertainty  as  to 
the  character  of  weapon  used.  If  it  bad 
been  alleged  that  the  knife  was  used  to  cut 
or  stab  with,  or  the  wounds  were  inflicted 
by  blows  with  a  hard  substance,  then  the 
information  would  appe^i^  j^  dupUcltoiuk 
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But  ire  do  not  understand  that  to  be  tbe  I 
case. 

Appellant  also  contends  the  county  attor- 
ney acted  unfairly  by  not  presenting  tbe 
second  count  of  tbe  Information  to  tbe  Jury 
In  bis  opening  speecb.  There  Is  no  bill  of 
^ceptlons  reserved  to  this,  and  the  same 
cannot  be  reviewed. 

Tbe  charge  of  tbe  court  Is  also  complained 
of,  because,  in  presenting  tbe  second  count 
ot  the  information,  the  court  failed  to  Inter- 
polate tbe  word  "and"  after  "i»«medltated 
design,"  and  before  the  phrase  "by  use  ot 
means  calculated  to  do  great  bodily  Injury." 
We  do  not  think  this  was  necessary,  as  the 
two  dements  constituting  an  aggravated  as- 
sault were  plainly  put  by  the  charge  as 
given.  Tbe  jury  were  bound  to  understand 
from  It  that  an  assault,  In  order  to  be  aggra- 
vated, must  be  with  premeditated  design; 
aJso  by  the  use  of  means  calculated  to  do 
great  bodily  injury. 

Appellant  urgently  insists  that  tbe  testi- 
mony Is  not  sufficient  to  support  the  ver- 
dict In  this  connection  it  is  shown  that  ap- 
pellant had  previously  been  convicted  in  tbe 
corporation  court  of  a  simple  assault,  which 
he  pleaded  In  bar  to  the  accusation  here; 
and,  unless  there  Is  evidence  sufficient  to 
sustain  the  conviction  tor  an  aggravated  as- 
sault, appellant  could  not  be  convicted  of 
that  offense,  nor  could  he  be  convicted  of 
a  simple  assault  An  examination  of  the 
testimony  shows  that  no  serious  bodily  In- 
jury was  Inflicted  on  Glazer,  so  that  the  first 
count  Is  eliminated.  Did  tbe  testimony  show 
that  tbe  assault  was  committed  with  pre- 
meditated design,  and  by  the  use  of  means 
calculated  to  Inflict  great  bodily  Injury?  On 
this  subject  prosecuting  witness  Olazer 
states:  "I  had  taken  a  cold  drink,  and  was 
walking  on  the  sidewalk  between  McFar- 
land's  saloon  and  Weldon's  store.  Defend- 
ant came  up  to  me,  took  me  by  tbe  arm, 
and  said,  'I  want  to  see  you  a  minute.'  De- 
fendant pulled  me  some  ten  feet  Into  the 
street  between  the  stores  above  mentioned. 
I  told  blm  I  could  go  no  further,— that  I  was 
sick,— and  asked  defendant  what  he  wanted 
with  me.    He  said  he  wanted  to  beat  the 

s ^t  out  of  me.    Defendant  ran  bis  hand 

Into  his  pocket  pulled  his  knife,  and,  with 
bis  closed  pocketknife  in  his  flst  struck  me 
on  the  head  two  blows.  I  cried  out  and  ran. 
Defendant  followed  me,  and  kicked  me  sev- 
eral times  as  I  was  running.  There  were 
two  wounds  on  my  bead,  from  which  blood 
flowed  all  over  my  face,  and  a  knot  on  the 
back  of  my  head.  I  had  tbe  wounds  dressed 
there  that  evening  by  Dr.  Nellson,  and  next 
morning  by  Dr.  Davis  at  bis  office.  They 
pained  me  a  great  deal,  and  hurt  me  so  I 
could  not  sleep  that  night"  Tbe  question 
of  appellant  having  a  knife  was  controvert- 
ed by  himself  and  his  witnesses.  However, 
tbe  state  Introduced  other  witnesses  tending 
to  show  that  appellant  had  a  knife  In  bis 
hand  at  the  time  of  the  alleged  assault 


Evidently  the  assault  was  of  a  premeditated 
character,  and,  using  a  knife  as  Is  shown, 
the  Instrument  was  calculated  to  Inflict  great 
bodily  Injury.  It  occurs  to  us  that  the  evi- 
dence sustains  that  count  in  tbe  Information. 
There  being  no  error  in  tbe  record,  tbe 
judgment  Is  affirmed. 

On  Motion  for  Rehearing. 
(Feb.  26,  1902.) 

Appellant  In^ts,  on  motion  for  rehearing, 
that  we  should  consider  what  purports  to  be 
a  bill  of  exertions,  but  which  was  disallow- 
ed by  the  Judge;  said  bill  setting  np  certain 
remarks  of  counsel  for  tbe  state  which  ap- 
pellant construes  to  be  a  reference  to  bis 
failure  to  testify;  and  be  says  that  this 
should  be  considered  as  a  proper  bill  ot  ex- 
ceptions, inasmuch  as  tbe  Judge  failed  to  flle 
a  bill  of  bis  own,  or  to  p<^t  out  tbe  im- 
perfections in  the  biU  presented  by  conn- 
seL  In  support  of  this  contention  be  refers 
us  to  Exon  V.  State,  33  Tex.  Or.  R.  461,  26 
S.  W.  1068.  We  do  not  believe  said  author- 
ity is  in  point  In  that  case,  on  tbe  refusal 
of  tbe  court  to  sign  tbe  bill  as  presented  to 
him  by  appellant  a  bill  was  prepared  by  ap- 
pellant predicated  on  tbe  affidavits  of  by- 
standers. Tbe  clerk.  It  seems,  flled  this  bill, 
bnt  subsequently  erased  bis  ffie  mark;  and 
tbe  court  held  that  a  certiorari  should  be 
granted  to  bring  that  bill  np  as  a  part  "bt  tbe 
record.  In  this  case  tbe  bill  as  presented 
by  appellant  was  disapproved  by  the  judge, 
and  appellant  failed  to  prepare  and  present 
a  bill  supported  by  bystanders.  The  action 
of  tbe  judge  was  simply  tantamount  to  say- 
ing that  tbe  matter  did  not  occur  as  set 
forth  in  said  bill.  If  it  did  occur,  appellant 
should  have,  under  the  statute,  resorted  to 
bystand«;s,  and  presented  bis  bill  as  wag 
done  In  Exon's  Case.  So  that  U  It  be  coo- 
ceded  that  tbe  language  Imputed  to  tbe  pros- 
ecution was  a  reference  to  appellant's  fail- 
ure to  testify,  which  is  doubtful,  tbe  same 
Is  not  presented  to  us  in  such  shape  as  to  be 
tbe  subject  of  revision. 

Tbe  motion  for  rehearing  is  overruled,  in 
accordance  with  the  original  opinion. 


BSSER  ▼.  STATE. 

(Oonrt  of  Criminal  Appeals  ot  Texas.     Feb. 

12,  1902.) 

BIOAMT— INDICTMENT— 30PPICIKNOT— 
APPKALr-RBX30RD— RKVIEW. 

1.  An  Indictment  for  bigamy,  charging  that 
defendant  unlawfully  married  S.  B.  when  be 
had  a  "former  lawful  wife  then  living";  that 
he,  at  the  time  of  "his  marriage  with  said  S. 
B.,  had  theretofore  been  and  was  then  law- 
fully married  to  O.  K,  then  living," — is  a  sub- 
stantial compliance  with  the  form  for  such  in- 
dic^meuts  prescribed  by  Wliite's  Ann.  Code  Cr. 
Proc.  art.  458,  {  11. 

2.  The  court  on  appeal  In  a  criminal  case, 
where  there  is  no  bul  of  exceptions  or  state- 
ment of  facts,  will  not  consider  a  motion  for  a 
new  trial  based  on  questions  relating  to  the 
Buffldency  and  admissibility  of  the  evidence). 
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Appeal  from  district  court,  Denton  connty; 
D.  £.  Barrett,  Judge. 

A.  P.  Esser  was  convicted  of  bigamy,  and 
appeals.    A£9rmed. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  couTlcted  of 
bigamy,  and  his  punishment  assessed  at 
four  years'  confinement  in  the  penitentiary. 

The  charging  part  of  the  indictment  Is  as 
follows:  "That  A.  P.  Esser  •  •  ♦  did 
then  and  there  unlawfully  marry  SteUa 
Black,  be,  the  said  A.  P.  Esser,  then  and 
there  baying  a  lawful  form^  wife  then  liv- 
ing, to  wit.  OUvia  S.  Esser,  n6e  Olivia  S. 
Hull;  that  is,  the  said  A  P.  Esser,  at  the 
time  of  his  said  marriage  with  the  said  Stel- 
la Black,  had  theretofore  been  and  was  then 
and  there  lawfully  married  to  the  said 
Olivia  S.  Esser,  nSe  OUvla  S.  Hull,  and  at 
the  time  of  his  said  marriage  with  the  said 
Stella  Black  the  said  Olivia  S.  Esser,  nte 
Olivia  S.  Hull,  was  then  and  there  living, 
and  was  then  and  there  and  at  the  time 
thereof  the  lawful  wife  of  the  said  A.  P. 
Esser,"  etc  The  Indictment  is  In  substantial 
compliance  with  White's  Ann.  Code  Cr.  Proc. 
art  4SS,  I  11;  May  v.  State,  4  Tex.  App.  425. 
The  record  is  without  bill  of  exceptions  or 
statement  of  facts.  Appellant's  motion  for 
new  trial  in  no  particular  criUclseb  the  charge 
of  the  court,  but  relates  to  the  sufficiency  and 
admissibility  <tf  certain  evidence.  In  the 
absence  of  the  statement  of  facts,  the  same 
cannot  be  considered. 

The  Judgment  is  affirmed. 


ROLLER  V.  STATE. 

(Court:  of  Cr1mln.ll   Appeals  of  Texas.     Feb. 

12,  1902.) 

CRIMINAL  LAW  —  ADULTERY  —  INDICTMENT— 
CRIME  CHARGED— DESCRIPTION  IN  TRAN- 
SCRIPT —  AMENDMENT  —  CLERK'S  CERTIFI- 
CATE —  HARMLESS  ERROR  —  ADMISSIBILITY 
OP  EVIDENCE— DECLARATIONS  OF  ACCUSED 
—INTRODUCTORY  EVIDENCE. 

1.  Oode  Cr.  Proc.  art.  471,  providing  for  the 
transfer  of  indictments  to  such  inferior  courts 
•8  may  have  jurisdiction  to  try  the  offenHes 
therein  charged,  not  requiring  the  transcript 
to  state  the  name  and  nature  of  the  offenses 
charged,  a  statement  in  a  transcript,  otherwise 
saflicicnt,  that  defendant  wag  charged  with 
"adnlteiy  and  fornication,"  instead  of  "adnl- 
tery"  alone,  as  chari^ed  in  the  indictment,  did 
not  vitiate  the  indictment  and  deprive  the 
conrt  to  which  it  was  certified  of  jurisdiction. 

2.  The  misdescription  in  the  transcript  be- 
ing inanffldent  to  vitiate  the  indictment,  error 
in  admitting,  for  the  purpose  of  amending  the 
transcript,  the  clerk's  certificate  stating  that 
Ibe  indictment  charging  defendant  with  adul- 
terr  was  the  only  one  returned  against  her, 
and  the  only  one  transferred,   was  harmless. 

3.  Ou  a  prosecution  for  adultery,  charged  to 
have  t>een  committed  with  one  &.,  an  officer 
was  allowed  to  testify  that  during  the  preced- 
ing year  he  went  to  defendant's  house  to  ar- 
rest another  woman,  who  he  was  informed  was 
Mayinc  with  her;  that  B.  was  not  there,  but 
aeftndut  asked  witness  if  he  wouid  accept  B. 
HI  the  woman's  bond;    and  that  he  did  not 


make  the  arrest  he  Intended  because  the  wo- 
man "gave  him  the  slip"  and  got  away.  Held, 
that  the  declarations  of  defendant  indicating 
that  she  might  be  able  to  get  B.  to  go  upon  the 
other  woman's  bond  were  admissible  as  tend- 
ing to  show  intimacy  between  defendant 
and  B. 

4.  The  evidence  as  to  the  officer  seeking  to 
arrest  the  woman  staying  with  defendant  was 
admissible  as  introducing  and  leading  up  to  de- 
fendant's declarations. 

Appeal  from  lUlls  county  conrt;  J.  E.  Lan- 
caster, Judge. 

Lillian  Roller  was  convicted  of  adultery, 
and  she  appeals.    Affirmed. 

Robt  A  John,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
adultery,  and  her  punishment  assessed  at  a 
fine  of  $100. 

Appellant  excepted  to  the  action  of  the 
court  overruling  the  following  plea  to  the 
Jurisdiction  vt  the  court:  "That  the  court  is 
without  Jurisdiction  to  try  this  cause,  for 
the  following  reasons:  This  charge  \a  by  In- 
dictment returned  by  the  grand  Jury  of  this 
county  into  the  district  court  of  Eails  county, 
Texas,  charging  defendant  with  adultery. 
The  transcript  of  the  district  clerk  of  Ellis 
county  accompanying  the  indictment  herein 
appears  to  have  transferred  a  case  or  Indict- 
ment against  appellant  charging  her  with 
fornication  and  adultery.  Wherefore  defend- 
ant says  that  the  transcript  is  Insufficient, 
and  this  court  Is  without  Jurisdiction."  That 
portion  of  the  transcript  which  describes  the 
offense  la  as  follows:  "No.  12,407.  State  of 
Texas  V.  Lillian  Roller.  Adultery  and  For- 
nication. 8  day,  4  week.  June,  A.  D.  1900." 
Appellant's  contention  appears  to  be  that 
the  statement  of  the  offense  as  adultery 
and  fornication,  when  the  charge  was  sim- 
ply "adultery,"  rendered  the  transcript  nuU 
and  void,  and  therefore  that  the  court  is 
without  Jurisdiction,  because  the  same  Is  a 
misdescription  of  the  offense  as  charged  in 
the  Indictment,  to  wit,  adultery.  Article  471, 
Code  Cr.  Proc,  provides:  "Upon  the  filing  of 
an  indictment  In  the  district  court  of  each 
county  In  this  state  which  charges  an  of- 
fense over  which  the  court  has  no  Jurisdic- 
tion, the  Judge  of  said  court  shall  immediate- 
ly or  as  soon  as  convenient  make  out  an 
order  transferring  the  same  to  such  Inferior 
court  as  may  have  Jurisdiction  to  try  the  of- 
fense therein  charged,  stating  In  such  order 
the  cause  transferred  and  to  what  court 
transferred."  From  this  article  it  will  ap- 
pear that  the  order  of  transfer  does  not  re- 
quire the  transcript  to  state  the  name  and 
nature  of  the  offense  charged,  and  we  so 
held  in  Telllson  v.  State,  35  Tex.  Or.  R. 
388,  83  S.  W.  1082,  and  MaUoy  v.  SUte,  85 
Tex.  Cr.  R.  389,  33  S.  W.  1082.  We  hold 
that  a  misdescription  of  the  name  and  nature 
of  the  offense,  such  as  has  been  Indicated 
above,  would  not  vitiate  the  transcript,  nor 
deprive  the  county  court  of  Jurisdiction  over,, 
the  offense.    The  transcript  shows  the  name^ 
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of  the  defendant,  the  district  court  number 
of  tbe  case,  and  then  says  tliat  defendant 
is  charged  with  "adultery  and  fornication." 
The  bare  statement  of  the  fact  that  defend- 
ant was  charged  with  "adultery  and  fornica- 
tion" Instead  of  "adultery"  alone,  as  the 
indictment  indicates,  would  not  depriTe  the 
county  court  of  jurisdiction.  Therefore  we 
hold  that  the  court  did  not  err  in  oTerrullng 
appellant's  motion. 

Bill  No.  2  complains  of  the  court  permit- 
ting the  county  attorney  to  introduce  a  cer- 
tiflcate  from  the  cleric  of  the  district  court 
of  Bills  county,  certifying,  as  follows:  "The 
State  of  Texas  vs.  LiUlan  RoUer.  No.  7,432. 
That  the  indictment  against  the  above-named 
defendant  in  said  cause  now  pending  in  coun- 
ty court  of  Ellis  county,  in  which  said  in- 
dictment the  said  Lillian  Roller  is  charged 
with  adultery,  is  the  only  indictment  against 
tbe  said  LiUlan  Roller  returned  by  the  grand 
Jury  charging  said  offense  against  the  said 
Lillian  RoUer,  and  is  the  only  indictment 
transferred  from  this  office  against  said  Lil- 
lian RoUer."  It  appears  that  the  county  at- 
torney admitted  that  the  minutes  of  the  dis- 
trict court  of  Kills  county  showed  that  tbe 
court  ordered  an  indictment  against  Lillian 
RoUer  charging  her  with  "adultery  and  for- 
nication" transferred  to  tbe  county  court, 
and  that  the  clerk's  minutes  showed  said 
fact  The  indictment  simply  charged  adul- 
tery. AppeUant  objects  to  this  certificate 
because  irrelevant,  and  did  not  amend  or  in 
any  way  remedy  the  defect  complained  of  in 
the  original  transcript  The  transcript  could 
not  be  amended  by  tbe  certificate.  How- 
ever, we  have  held  above  that  the  transcript 
was  sufficient  and  tbe  error  in  the  admis- 
sion of  tbe  certificate  therefore  becomes 
harmless. 

In  the  third  bill  of  exceptions  appellant 
complains  that  tbe  court  permitted  Hinnick 
to  testify  for  tbe  state  that  during  the  year 
1900  he  was  an  officer,  and  as  such  went  to 
the  house  of  LUUan  RoUer  to  arrest  a  woman 
whom  he  was  informed  was  staying  with 
ber;  tliat  he  saw  no  one  at  the  house  of 
defendant  except  defendant  and  the  woman 
be  was  seekjng;  that  M.  M.  Bass  (with  whom 
appellant  was  charged  with  living  in  adul- 
tery) was  not  there;  that  defendant  LiUian 
RoUer,  asked  bim  If  he  would  accept  Bass 
as  a  surety  on  the  said  woman's  bond;  that 
he  did  not  arrest  the  woman  because  she 
"gave  him  the  slip"  and  got  away.  Appel- 
lant objects  to  this  testimony,  because  tbe 
same  is  irrelevant  and  immaterial;  that  tbe 
defendant  stood  charged  by  indictment  with 
tbe  offense  of  adultery  with  M.  M.  Bass,  and 
tbe  said  testimony  did  not  in  any  way 
show  any  connection  between  defendant  and 
said  Bass,— that  defendant  and  Bass  were 
living  together;  nor  was  it  a  circumstance 
tending  to  show  their  relations  were  in  any 
manner  wrongful  or  Illegal;  nor  was  it  a 
circumstance  tending  to  prove  the  state's 
case  against  defendant  in  any  way.    We  do 


not  think  these  objectloos  are  tenable.  Cer- 
tainly it  was  a  circumstance  to  introduce  the 
declarations  of  defendant  asking  witness  if 
he  would  take  Bass  as  surety  on  another 
person's  bond,  thereby  indicating  that  de- 
fendant could  secure  Bass'  signature  to  said 
bond.  If  this  was  a  fact  then  to  that  ex- 
tent It  would  show  an  Intimacy  between 
defendant  and  Bass,  and  being'  a  circum- 
stance, however  meager,  tending  to  prove  the 
allegations  of  tbe  indictment 

No  error  appearing  in  the  record,  the  Judg- 
ment is  affirmed. 


JENNINGS  V.  STATES. 

(Court  of  Oriminal  Appeals  of  Texas.    Feb.  12, 
1902.) 

INCEST— EVIDKNCB— SUFFICIENCY. 

On  a  prosecation  for  incest  it  appeared 
that  a  marriage  license  had  been  issued  to  ac- 
cused to  marry  N.,  his  niece,  and  a  minister 
testified  that  he  had  performed  the  marriage 
ceremony  between  accused  and  another  at 
about  dusk.  Tbe  county  clerk  could  not  swear 
that  be  had  issued  the  license  to  accused,  but 
merely  had  a  recollection  of  something  lieing 
said  about  keeping  sUeut  as  to  the  matter.  The 
father  and  mother  of  N.  testified  that  on  the 
day  the  marriage  was  alleged  to  have  occurred 
N.  had  l>een  at  borne  from  about  4  o'clock  in 
tbe  afternoon,  and  defendant  showed  that  he 
was  visiting  various  bouses  as  a  solicitor  ou 
the  day  in  question,  until  subsequent  to  the 
time  the  minister  located  the  marriage,  and  de- 
nied the  fact  of  a  marriage.  Held,  that  the 
evidence  was  iusnIBcient  to  sustain  the  convic- 
tion. 

Appeal  from  district  court  Oooke  county; 
D.  £.  Barrett  Judge. 

W.  J.  Jennings  was  convicted  of  Incest 
and  he  appeals.    Reversed. 

Hamp  P.  Abney  and  Davis  &  Gamett  for 
appeUant  Robt  A.  John,  Asst  Atty.  Gen., 
for  the  state. 


DAVIDSON,  P.  J.  This  conviction  was 
for  incest,  the  charge  being  that  appellant 
intermarried  with  his  niece,  bis  sister's 
daughter.  There  are  some  interesting  ques- 
tions raised  by  bills  of  exception  and  moti.in 
for  new  trial,  but  as  the  evidence.  In  our 
opinion.  Is  Insufficient  to  support  tbe  con- 
viction, a  discussion  of  those  matters  is  pre- 
termitted. Without  going  into  a  detailed 
statemoit  of  the  testimony,  it  Is  disclosed 
that  the  marriage  license  was  Issiiied  to  W. 
J.  Jennings  to  marry  Mary  N.  Brooks.  Walk- 
er, a  minister  of  the  Baptist  Church,  testi- 
fied that  a  party  whom  be  recognized  as  ap- 
pellant approached  him  in  the  early  aStsr- 
noon,  with  the  request  that  he  perform  the 
marriage  ceremony  between  himself  and  a 
lady  later  that  afternoon  at  a  designated 
point  in  the  road.  At  the  appohited  time, 
about  dusk,  or  nearly  dark,  he  says  appel- 
lant with  a  lady,  in  a  buggy,  met  him  at 
the  rendezvous,  and  he  performed  tbe  mar- 
riage ceremony;  that  after  the  ceremony 
was  over,  be  approached  tbe  lady,  who  tras 
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wearing  a  large  mnlxnuiet.  In  order  to  see 
whetber  he  married  appellant  to  a  white 
person  or  a  negro,  or  to  ascertain  to  whom 
he  had  married  him;  that  the  woman  asked 
blm  why  he  did  that,  and  he  gave  the  above 
reason.  He  stated  to  the  father  of  Mary 
N.  Brooks  and  to  one  of  the  o£Bcers  that  the 
woman  or  the  person  purporting  to  be  a 
woman  to  whom  he  married  defendant  was 
In  woman's  attire,  slovenly  dressed;  was 
wearing  a  greasy,  dirty  stmbonnet;  was  a 
tall,  rather  coarse-looking  woman  or  man, 
and  had  a  coarse  voice.  The  county  clerk 
testified,  i^on  examining  the  license,  that 
he  recollected  in  an  indistinct  way  Issuing 
tlie  license,  but  had  no  definite  recoUectioii 
of  the  matter,  or  the  party  who  obtained  the 
license.  He  did  not  recognize  appellant  as 
the  party,  and  in  fact  stated  he  did  not 
know  wlM  it  was;  that  the  whole  matter 
was  very  Indistinct  in  his  mind;  simply  recol- 
lected the  faet,  after  examining  the  license, 
that  he  had  Issned  It,  and  that  more  by  rea- 
son of  die  fact  that  hla  name  was  signed 
to  the  license  and  to  the  affldarlt  indorsed 
on  the  back  than  any  other  reason;  that  he 
also  had  on  indistinct  zeoollectlon  of  some- 
thing being  said  abont  the  lady  being  in 
school,  and  the  regnest  being  made  to  keep 
silence  In  regard  to  the  matter.  This  mar- 
riage of  which  Walkw  spoke  occurred  north 
of  Woodbine,  and  quits  a  number  of  miles 
north  of  Whitesboro,  where  Mary  Brooks 
resided.  This  is  practically  the  state's  case, 
with  one  additional  fact;  O.  L.  Brooks,  broth- 
er of  Mary  N.,  identified  the  signature  to  the 
affidavit  on  the  back  of  the  license  as  that  of 
appellant  bat  his  confidence  In  this  state- 
ment is  sharply  shaken  on  cross-examination. 
J.  N.  Broolcs  (the  father),  and  also  the  moth- 
er of  Mary  N.,  testified  that  on  the  particu- 
lar day  the  marriage  is  alleged  to  have  oc- 
curred, their  daughter  Mary  N.  attended 
school  in  the  town  of  Whitesboro,  where  they 
all  resided,  until  about  4  o'clock  In  the  aft- 
enuxm;  that  she  returned  home  about  that 
honr,  and  assisted  her  mother  and  sister 
In  domestic  duties  about  the  house,— among 
other  things,  Ironing  some  clothes;  later  on, 
as  night  approached,  Mary  assisted  her  moth- 
er hi  preparing  supper;  that  there  were 
visitors  at  the  bouse  on  this  occasion,— among 
others,  a  sister  of  Mary,  who  lived  in  In- 
diana, and  also  a  lady  friend  tn  no  vray 
related  to  them.  After  supper  Mary  N.  as- 
sisted her  mother  in  the  dining  room,  wash- 
ing dishes,  etc.,  after  which  she  and  her  sis- 
ter lighted  a  lamp  and  prepared  their  lessons 
for  the  following  day.  After  doing  this, 
Mary  N.,  at  the  instance  of  her  visiting  sis- 
ter, who  did  not  write  very  well,  wrote  a 
letter  to  her  brother-in-law,  in  Indiana. 
When  ^8  letter  was  finished,  she  took  her 
Ilttla  niece  upon  her  knee,  and  held  the  pen 
or  pencil  while  the  little  one  Indited  a  few 
abort  sentences  to  her  father.  This  letter 
was  intniduced  In  evidence,  showing  the 
date,  etc.    It  is  shown  by  qnlte  a  nnmber  of 


witnesses  that  appellant,  who  was  a  sewiug 
machine  agent,  was  traveling  through  the 
neighborhood  to  the  east,  and  perhaps  to  the 
southwest,  of  Whltesbcro,  in  Orayson  coun- 
ty, and  visited  quite  a  number  of  houses  Id 
the  interests  of  his  business,  coUectlng  mon- 
ey, taking  notes,  giving  receipts,  etc.  Some 
of  these  writings  were  introduced  In  evi- 
dence, all  bearing  date  September  14,  1899, 
which  is  the  date  of  the  aUe«ed  marriage. 
This  alibi  as  to  defendant  covered  tlie  eo- 
tire  afternoon  until  subsequent  to  the  time 
Walker  locates  the  marriage,  some  miles 
away.  Defendant  himself  testified  that  he 
did  not  obtain  the  license;  knew  nothing  of 
it;  never  married  his  niece;  never  was  in  the 
clerk's  office  in  Gainesville  in  his  life;  and 
gives  a  history  of  his  day's  work,  in  con- 
nection with  these  various  transactions,  as 
well  as  the  writings  Introduced.  Theire  art 
many  facts  and  clrcumstajices  bearing  upon 
these  matters  of  alibi,  both  as  to  the  girl 
and  appellant,  whlcdi  we  deem  unnecessary 
to  state,  corroborating  the  matters  stated. 
It  Is  placed  beyond  question  that  the  only 
act.  If  this  was  a  fact,  coimected  with  this 
whole  transaction,  bringing  the  parties  with- 
in the  statute  of  incest  was  the  fact  that 
they  Int^married  as  testified  by  Walker. 
In  the  light  of  this  testimony,  the  .facts  and 
circumstances,  we  are  not  willing  for  this 
conviction  to  stand.  We  do  not  believe  the 
testimony  sustains  the  conviction.  The  mo- 
tion for  new  trial  has  attached  thereto  quite 
a  lot  of  affidavits  made  by  varioua  witnesses, 
which  set  up  newly-discovered  testimony  to 
the  effect  that  the  minister  Walker's  reputa- 
tion was  bad  for  truth  and  veracity. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


MORRISON  V.  STATE. 

(Oonrt  of  Oriminal  Appeals  of  Texas.     Feb. 

12,  1902.) 

CRnaNAL    LAW— PRELIMINARY    COMPLAINT— 

LOSS— SUBSTITUTION. 

Under  Code  Cr.  Proc  art.  470,  declaring 
that  where  an  indictment  or  information  has 
been  lost,  another  indictment  or  information 
may  bu  substituted  on  the  written  statement 
of  the  prosecuting  attorney  "that  It  is  sub- 
stantially the  same  as  that  which  has  b«e<n 
lost,"  a  preliminary  complaint  made  by  O. 
cannot  be  substituted  for  a  lost  complaint 
made  by  D. 

Appeal  from  Hunt  county  court;  R.  D. 
Thompson,  Judge. 

W.  Morrison  was  convicted  of  crime,  and 
appeals.    Reversed. 

S.  D.  Stinson  and  R.  L.  Porter,  for  appel- 
lant Robt  A  John,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  oon- 
Ticted  of  selling  Uquor  to  a  minor,  and  fined 
fSO. 

By  motion  In  arrest  of  Judgment  appel- 
lant aougbt  to  attack  the  substitution  of  the 
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complaint  and  Information,  both  o(  which 
had  been  lost  The  attack  upon  the  com- 
plaint was  based  upon  the  fact  that  the  sub- 
stituted complaint  purported  to  be  made  by 
Hart  Craddock,  whereas  the  lost  complaint 
was  made  by  O.  A.  Duff.  The  information 
was  attacked  because  It  was  based  upon  a 
complaint  signed  by  Hart  Craddock,  where- 
as there  was  no  such  complaint  ever  made. 
The  statement  that  these  matters  were  un- 
known Is  Terified  by  the  affidavit  of  R.  L. 
Porter,  an  attorney  In  the  case,  supported 
by  that  of  C.  A.  Duff.  The  court  refused 
to  investigate  the  matter,  and  overruled 
the  motion.  The  matter  should  have  been 
Investigated.  If,  as  a  fact,  the  original  com- 
plaint was  made  by  0.  A.  Duff,  then  no  other 
complaint  could  be  substituted  under  our 
law  except  that  complaint  Article  470,  Code 
Cr.  Proc.  In  order  to  substitute  at  all,  the 
substituted  paper  must  be  substantially  the 
same  as  that  which  has  been  lost  mislaid, 
mutilated,  or  obliterated.  This  phase  of  the 
statute  la  not  met  by  the  substitution  of  a 
complaint  made  by  Hart  Craddock  for  one 
made  by  C.  A.  Duff.  In  fact.  Hart  Crad- 
dock, under  the  purported  showing,  never 
made  a  complaint  in  the  case.  Before  a  sub- 
stitution can  occur,  there  must  be  something 
to  substitute.  If  G.  A.  Duff  made  the  com- 
plaint then  it  cannot  be  substituted  by  a 
complaint  made  by  Hart  Craddock.  The 
only  substituted  complaint  that  could  have 
been  used  in  this  case  was  the  complaint 
made  by  said  Duff.  There  was  nothing  to 
substitute  so  far  as  Hart  Craddock  was  con- 
cerned, and  the  complaint  Injected  In  this 
case  as  a  complaint  made  by  Hart  Crad- 
dock was  not  a  substituted  complaint,  be- 
cause he  had  not  previously  made  a  com- 
plaint that  had  been  lost  and  which  could 
be  substituted.  The  information,  of  course, 
must  follow  the  complaint  If  there  had 
been  no  information  upon  the  complaint  made 
by  Hart  Craddock,  then  there  could  be  no 
substituted  information  along  that  line.  The 
court  should  have  tried  the  issue,  and  If,  aa 
a  matter  of  fact,  the  original  complaint  was 
signed  by  O.  A.  Duff,  the  motion  in  arrest 
of  Judgment  should  have  been  sustained. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


SMITH  V.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.     Feb. 

12,  1902.) 

INTOXICATING    LIQUORS-OIVINO    LIQUOR    TO 

MINOR— PROS  EC  UTI  ON— EVIDENCE 
—SUFFICIENCY. 

On  a  proflecution  for  unlawfully  giving  In- 
toxicating liqnor  to  a  minor,  the  defense  was 
that  defendant  did  .  not  know  the  prosecutor 
was  a  minor.  The  evidence  showed  prose- 
cutor only  18  or  19  years  of  age.  Several  wit- 
nesses testified  to  his  boyish  appearance,  and 
It  was  shown  that  he  and  defendant  had 
known  each  other  since  prosecutor  was  5  years 
•t  age,  and  that  they  had  been  neighbors  for 
18  years.    There  was   evidence   that   on   one 


occasion  d^endant  advised  prosecntor  to  tell  a 
saloon  keej^r  that  he  was  of  age  so  that  be 
could  get  liquor.  Held,  that  the  evidence  was 
suOicient  to  sustain  a  conviction. 

Appeal  from  Hood  county  court;  H.  D. 
Payne,  Special  Judge. 

Bill  Smith  was  convicted  of  unlawfully 
giving  liquor  to  a  minor,  and  be  appeals. 
Affirmed. 

Bobt  A.  John,  Asst  Atty.  Gen.,  for  tbe 

State. 

HENDERSON,  J.  Appellant  was  convict- 
ed  of  unlawfully  giving  intoxicating  liqnor 
to  a  minor,  and  his  punishment  assessed  at 
a  flue  of  S25. 

The  only  question  presented  for  our  con- 
sideration is  the  sufficiency  of  tbe  evldMice 
to  sustain  the  verdict  There  Is  no  question 
as  to  appellant  giving  prosecutor  liquor. 
The  only  contention  Is  that  he  did  not  kno-vr 
at  tbe  time  that  appellant  was  under  21 
years  of  age.  In  this  connection,  the  pro<^ 
shows  that  appellant  was  only  18  or  19  years 
of  age.  Several  witnesses  testified  to  bis 
boyish  appearance.  It  was  further  in  pre  ot 
that  he  and  defendant  bad  lived  close  nelg:li- 
bors  for  about  13  years;  that  they  had  kno'ven 
each  other  since  prosecutor  was  5  years  ol<l. 
It  was  also  In  evidence  on  the  part  of  tbe 
state  that  on  one  occasion  appellant  ad- 
vised prosecutor  to  tell  the  saloon  keeper  In 
Granbury  that  he  was  of  age,  and  he  could 
get  whisky.  We  think  this  testimony,  In  con- 
nection with  the  other  circumstances,  yrtka 
sufficient  to  authorize  the  Jury  to  And  that, 
when  appellant  gave  prosecutor  liquor,  be 
knew  he  was  a  minor. 

The  Judgment  Is  accordingly  affirmed. 


BAILEY  T.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.    Feb.  12, 

1902.) 
INTOXICATING  UQOORS— LOCAL   OPTION    LAW 

—VIOLATION   OF— evidbnce>-bufpicib;ncy 

INSTRUCTION  ON  THE  FACTS. 

1.  The  court  instructed,  in  a  prosecution  for 
violating  the  local  option  law  by  selling  Dallas 
Touic,  in  which  the  question  whether  it  was 
intoxicating  was  in  issue,  that  if  defendant  sold 
liquor  labeled  "Dallas  Tonic,"  and  if  the  jury 
believed  it  to  be  intoxicating,  the  defendant 
should  be  found  guilty,  but  that  be  conld  not  be 
found  guilty,  even  if  he  had  sold  the  liquor  and 
it 'contained  alcohol.  If  there  was  a  reasonable 
doubt  as  to  the  existence  of  alcohol  sufficient  to 
produce  intoxication.  Held,  ttiat  the  instruction 
was  not  erroneous  as  assuming  that  Dallas 
Tonic  was  a  liquor,  but  was  a  proper  iustmc- 
tion  as  to  the  issne  whether  the  tonic  was  in- 
toxicating. 

2.  Where  the  chemists  introduced  by  the  state 
testify  that  the  tonic  contains  alcohol,  and 
there  is  evidence  that  it  is  practically  the  same 
as  beer  in  appearance,  taste,  and  quality,  « 
judgment  of  conviction  will  not  be  reversed  by 
reason  of  the  insnfflcieucy  of  the  evidence 
though  it  is  conflicting  as  to  the  effect  of  the 
tonic  on  persons  drinking  it 

Appeal  from  Hunt  county,  coort;  B.  D. 
Thompson,  Judge. ,  g  tized  by  GoOglC 
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J.  W.  BaUey  wu  conrlcted  of  violatinir 
tbe  local  option  law,  and  be  appeals.  Af- 
firmed. 

Robt  A  Jobn,  Aast  Atty.  Oen.,  tor  tbe 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  Tiolatlng  the  local  option  law,  and  bis 
panisbment  assessed  at  a  fine  of  925  and  20 
days'  confinement  in  tbe  county  JalL 

It  la  contended  in  the  motion  for  new 
trial  that  the  court  assumed  in  his  charge 
tbat  Dalla3  Tonic  was  liquor,  and  only  sub- 
mitted whether  or  not  it  was  intoxicating 
as  tbe  question  to  be  decided  by  the  Jury, 
and  was,  therefore,  a  charge  upon  tbe  weight 
of  evidence.  Tbat  portion  of  tbe  charge  is 
as  follows:  "If  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  tbat  de- 
fendant, J.  W.  Bailey,  did,  at  the  time  and 
place  alleged  In  tbe  indictment,  sell  to  Cbar^ 
ley  Patterson  two  bottles  of  liquor  labeled 
'Dallas  Tonic,'  and  If  you  furtbo-  b^eve 
tbat  tbe  same  was  intoxicating  liquor,  ac- 
cording to  tbe  definition  hereinbefore  given 
yon,  yon  will  find  defendant  guilty.  If  tbe 
Jury  believe  from  tbe  evidence  beyond  a 
reasonable  doubt  tbat  defendant  sold  two 
bottles  of  liquor  to  Charley  Patterson  at  tbe 
time  and  place  alleged,  and  tbat  the  same 
contained  alcohol,  but  sboold  have  a  reason- 
able doubt  as  to  It  containing  alcohol  In 
rach  proiHKtlou  that  It  would  produce  In- 
toxication when  taken  in  such  quantities  as 
may  practically  be  drunk,  then  you  will 
acquit  defendant."  This  charge,  as  befMre 
stated,  fairly  submits  tbe  issue,  and  Is  not 
upon  tbe  weight  of  tbe  evidence.  It  was  a 
queetiou  In  the  case  as  to  whether  Dallas 
Tonic  was  intoxicating,  and  there  was  testi- 
mony Introduced  of  chemists  as  experts. 
There  was  a  good  deal  of  evidence  along 
tbls  line.  The  court  submitted  tbe  issue  to 
tbe  Jury,  we  think,  in  appropriate  terms. 

It  Is  suggested  tliat  tbe  evldoice  is  not 
sufficient  to  support  the  conviction.  In  that 
Dallas  Tonic  is  not  an  intoxicant  wltbin 
tbe  purview  of  tbe  local  option  law.  As  be- 
fore stated,  there  Is  a  good  deal  of  testimony 
on  this  question.  The  chemists  who  were 
introduced  state  tbe  tonic  contained  alcohol. 
There  was  testimony  pro  and  con  as  to  Its 
effect  upon  parties  who  drank  It.  Tbe  evi- 
dence for  tbe  state  is  to  tbe  effect  that  It 
was  practically  the  same  as  beer  in  appear- 
ance, taste,  and  qdality.  Under  this  state 
of  case  we  do  not  feel  Justified  in  reversing 
tbe  Judgment  for  want  of  sufficient  testi- 
mony. 

Tbe  Judgment  is  affirmed. 


DONATHAN  v.  STATE. 
(Ooort  of  Orlminal  Appeals  of  Texas.     Feb. 

12,  1002.) 
OAHINO-CRACK-LOO— MANNER  OF  PLATINO. 
Pen.  Code,  art.  388,   making  it  criminal 
for  aay  person  to  bet  or  wager  on  poker  dice, 


Jack  pot,  higli  dice,  low  dice,  dominoes,  endire 
with  dominoes,  poker  with  domiuoes,  muggins, 
crack-loo,  crack-or-loo,  or  at  any  game  of  any 
character  whatever  that  can  be  played  with 
dice  or  dominoes,  authorizes  the  conviction  of 
a  person  for  betting  at  a  game  called  "crack- 
loo,"  though  it  is  not  played  with  dice  or  domi- 
noes, but  by  tossing  coin  at  a  crack  in  the 
floor. 

Appeal  from  Hood  county  court;  Phil 
Jackson,  Judge. 

Jim  Donatban  was  convicted  of  betting  at 
a  game  called  "crack-loo,"  and  he  appeals. 
Affirmed. 

Jno.  J.  Hlner,  for  appellant  Robt  A. 
John,  Asst.  Atty.  Gen.,  for  tbe  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  betting  at  a  game  called  "crack-loo," 
and  his  punishment  assessed  at  a  fine  of  $10. 

Appellant  contends  that  this  is  not  an  of- 
fense under  article  888  of  our  Penal  Code. 
As  we  imderstand  It,  his  contention  is  that 
tbe  portion  of  said  article  where  tbe  game 
of  crack-loo  Is  found  Is  in  connection  with 
the  inhibition  of  betting  at  games  played 
with  dice  and  dominoes.  We  quote  tbat  por- 
tion of  the  article,  as  follows:  "If  any  pw- 
son  shall  bet  or  wager  at  any  •  ♦  •  of 
the  following  games,  viz.:  poker-dice,  Jack- 
pot high-dice,  low-dice,  low-die,  dominoes, 
euchre  with  dominoes,  poker  with  dominoes, 
sett  with  dominoes,  muggins,  crack-loo, 
crack-or-loo  or  at  any  game  of  any  character 
whatever  that  can  be  played  with  dice  or 
dominoes  or  at  any  table,  bank  or  alley, 
by  whatsoever  tbe  name  may  be  known,  and 
without  reference  as  to  bow  the  same  may 
be  constructed  or  operated,  he  shall  be  fined 
•  *  *:  provided,  no  person  shall  be  in- 
dicted under  this  section  for  playing  at  any 
of  said  games  with  dice  or  dominoes  at  a 
private  residence."  True,  crack-loo  Is  found 
in  connection  with  games  tbat  are  played 
with  dice  and  dominoes.  In  fact,  all  the 
games  enumerated  In  that  portion  of  the 
statute,  except  Jack  pot  and  crack-loo,  are 
such  games  as  are  played  with  dice  or  domi- 
noes; but  we  do  not  think  it  by  any  means 
follows  that  if  crack-loo  is  a  game  not  play- 
ed with  dice  or  dominoes,  it  is  not  prohibit- 
ed by  said  statute.  The  games  tbat  precede 
crack-loo,  except  Jack  pot  which  Is  a  game 
played  with  cards,  down  to  and  including 
muggins,  are  all  dice  or  domino  games, 
while  crack-loo,  as  we  understand  It  and  as 
explained  In  the  record  here.  Is  a  gama 
played  by  two  or  more  persons  tossing  up  a 
coin  and  letting  It  fall  upon  tbe  floor;  the 
one  whose  coin  falls  and  remains  nearest  a 
crack  in  the  floor  being  the  winner.  This 
is  not  played  with  either  dice  or  dominoes, 
though  one  of  the  wltneaaes  states  that  it 
could  be  played  by  tossing  up  dice  or  domi- 
noes instead  of  a  coin;  but  this  Is  not  the 
mode  of  playing  the  game.  Following  the 
enumeration  of  games,  tbe  language  la  BAt, 
"or  at  any  other  game  of  any  character  that 
can  be  played  with  dice  or  dominoes,"  etc.; 
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but  the  language  is,  "or  at  any  game  of  any 
character,"— showing  that  the  legislature  did 
not  regard  crack-loo  as  a  game  played  with 
dice  or  dominoes.  The  dlcUonariee  and 
hooka  on  gaming,  so  far  as  we  have  Investi- 
gated, do  not  contain  the  game  of  crack-loo, 
or  any  definition  thereof,  and  it  seems  to  be 
peculiarly  a  Texas  game.  The  legislature 
has  prohibited  the  betting  on  such  game, 
and  it  was  entirely  competent  for  it  to  do  so. 

Appellant  further  contends  that,  if  it  Is 
a  game  prohibited  by  the  statute,  it  Is  a 
game  played  with  dice  or  dominoes,  and  that 
the  evidence  shows  that  the  playing  was  at 
a  private  house,  and  therefore  it  cannot  be 
an  offense.  What  we  have  said  above  dis- 
poses of  this  contention.  It  is  not  a  game 
played  with  dice  or  dominoes,  but  played, 
as  shown  by  the  witnesses,  as  stated  abore, 
by  tossing  up  coins. 

The  evidence  sopports  the  verdict  of  tlie 
jury.    The  Judgment  is  alBrmed. 


GKIFFIN  V.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.     Feb. 

12,  1902.) 

CRIMINAL  LAW-OAMINO-SUFFICIENCT  OF  IN- 
DICTMENT— ADUISSIBILITT  OF  BVIDBNCO- 
TBSTIMONT  OF  ACCOMPLICT»— EXEMPTION 
OF  WITNESS  PROM  PROSBCimON— TESTIMO- 
NY BEFORE  GRAND  JURY— INCOHPETSNCT 
OF  GRAND  JURORS. 

1.  An  indictment  for  gamine  charging  that 
defendant  unlawfully  plajed  ''at  a  game  with 
cards  in  a  public  place,  'to  wit,  a  gaming 
house,"  sufflnently  charges  the  offenae. 

2.  Under  Pen.  Code,  art.  391,  exempting 
from  prosecution,  for  violation  of  any  of  the 
proTlsions  of  the  preceding  articles,  any  per^ 
son  summoned  and  examined  as  to  the  viola- 
tion by  another  person  of  any  such  provisions, 
and  providing  that  a  conviction  for  any  of  the 
offenses  enumerated  may  be  had  upon  the  un- 
supported evidence  of  an  accomplice  or  partici- 
pant, the  mere  fact  that  an  accomplice  or  par- 
ticipant is  required  to  testify  for  the  state  ex- 
onerates him  from  punishment,  whether  such 
testimony  is  given  before  or  after  the  indict- 
ment or  arrest  of  the  witness  or.  any  of  the 
other  parties;  and  hence  it  was  error  to  refuse 
to  allow  one  charged  with  gaming  to  show 
that  he  had  testified  before  tne  grand  jury  in 
regard  to  the  transaction  with  which  he  was 
charged,  although  at  the  time  he  testified  de- 
fendant had  not  been  arrested,  and  luiew  noth- 
ing of  tlte  charge  atcalnst  him. 

3.  The  fact  that  defendant's  textimony  was 
before  the  grand  jnry,  and  that  the  grand  ju- 
rors could  not  testify  as  to  tlie  transaction  in 
which  It  ^v-as  given,  was  not  a  siifflcient  objec- 
tion to  the  introduction  of  the  evidence  In  rela- 
tion thereto. 

Appeal  from  Johnson  county  court;  W.  D. 
McKoy,  Judge. 

Ik  M.  Griffin  was  convicted  of  gaming, 
and  he  appeals.    Reversed. 

Qeveiand  &  Haynes,  for  appellant  Robt 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed ot  gaming,  and  fined  |10.  The  charging 
part  of  the  indictment  is  as  follows:  "Did 
then  and  there  vnlawfully  play  at  a  game 


with  cards  in  a  pnbUe  place,  to  wit,  a  gam- 
ing house."  The  motion  to  qnash  <m  the 
ground  of  insufficiency  la  not  well  taken. 
Thorp  V.  State  (Tex.  Cr.  App.)  69  S.  W.  48. 
The  first  bill  of  exceptions  is  reserved  to 
the  refusal  of  the  court  to  permit  appellant 
to  prove  by  himself  and  other  witnesses 
that  he  was  summoned  before  the  grand 
Jury  and  testified  In  regard  to  this  transac- 
tion, and  gave  Information  and  testimony 
in  regard  to  violations  of  the  gaming  laws, 
and  especially  this  particnlar  occurrence,  in 
which  game  defendant  himself  engaged. 
The  state's  objection  to  the  Introduction  oC 
this  testimony  was  that  the  grand  Jurors 
were  not  permitted  to  testify  as  to  the  trans- 
action and  this  evidence  before  that  body. 
Tlie  court  explains  this  bill  by  stating  tbat 
the  witnesses  Floyd  and  Rogers  on  preltm- 
Inary  examination  by  the  state  testified  that 
at  the  time  defendant  was  before  the  grand 
Jury  the  indictment  herein  bad  been  return- 
ed, and  the  state's  attorney  admitted  that  at 
the  time  defendant  testified  before  the  grand 
Jury  he  had  not  been  arrested  in  this  case, 
and  knew  nothing  of  the  indictment  against 
him.  The  objection  urged  by  the  state's  at- 
torney should  have  been  ovomled.  Wisdom 
V.  State  (Tex.  Cr.  App.)  61  S.  W.  026;  Pen. 
Code,  art  891.  This  article  provides:  "Any 
court,  officer  or  tribunal  having  jurisdiction 
of  the  offenses  enumerated  in  this  chapter 
or  any  district  or  county  att<Hiiey  may  snb- 
poena  persons  and  compel  ttielr  attendance 
as  witnesses  to  testify  as  to  vioiations  of 
any  of  the  provisions  of  the  foregoing  ar- 
ticles. Any  person  so  summ<med  and  exam- 
ined shall  not  be  liable  to  prosecution  for 
any  violation  of  said  articles  about  wblch 
he  may  testify  and  for  any  otTenses  enumer- 
ated in  this  chapter  a  conviction  may  be  had 
upon  the  unsupported  evidence  of  an  accom- 
plice or  participant"  Kaln  v.  State,  16  Tex. 
App.  282;  Day  v.  States  27  Tex.  App.  143, 
11  S.  W.  86;  Wright  T.  State,  28  Tex.  App. 
313,  5  8.  W.  117.  And  it  would  make  no 
dlfTerence  whether  the  grand  Jury  bad  re- 
turned the  bill  or  was  simply  examining  Into 
the  transaction.  If  the  testimony  of  one 
of  the  participants  is  used  by  any  of  these 
tribunals,  courts,  or  officers  in  behalf  of  the 
state,  it  exonerates  the  witness  whose  tes- 
timony is  used  by  virtue  of  the  terms  of  the 
statute.  Nor  does  it  make  any  difference  at 
what  stage  of  the  investigation  or  trial  the 
evidence  of  the  participant  is  used.  The 
grand  Jury  may  not  have  been  satisfied  that 
the  evidence  upon  which  the  bill  was  re- 
turned was  sufficient  to  Justify  a  conviction, 
but,  if  they  had  been,  still,  under  the  terms 
of  the  law,  the  use  of  the  testimony  of  one 
of  the  participants  exonerates  him  from 
prosecution.  In  cases  where  Indictments 
have  been  returned,  and  one  of  the  Indicted 
parties  is  used  as  a  witness  for  the  state,  this 
would  exonerate,  even  though  he  be  one  of 
the  indicted  parties.  Article  391,  supra,  wa» 
enacted  for  the  purpose  of  forcing  wltness^a 
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to  testify  In  behitlf  of  the  state.  He  cannot 
plead  that  rule  of  evidence  which  does  not 
permit' a  witness  to  Incriminate  himself,  be- 
canae  ^hen  lie  testifies  he  is  exonerated  from 
punishment  and  tbe  Incriminating  testimony- 
can  never  be  used  against  him.  The  mere 
fact  that  the  itartldpant  Is  required  to  testi- 
fy fort^e  state  exonerates  him  from  ptmlsh- 
ment,  and  It  Is  wholly  Immaterial  whether 
It  la  before  the  arrest  of  himself  or  any  of 
the  parties,  or  subsequent  to  their  arrest 
Bee  authoilttefl  supra.  This  testimony 
should  have  been  admitted;  and  If,  as  con- 
tended, he  waa  used  by  the  grand  jury  as 
a  witness  In  the  examination  of  the  case  then 
apon  trial,  and  gave  testimony  in  behalf  of 
tbe  State,  as  he  offered  to  prove,  appellant 
la  entltied  to  his  discharge. 

Tbe  judgmoit  is  reversed,  and  the  cause 
rananded. 


BALL  ▼.  STATB. 
(Omrt  of  Grlminal  Appeals  of  Texas.    Feb.  19, 

1902.) 

ASSAULT  WITH  INTENT  TO  MTJRDBR-HOMl- 
CIDE  TO  PRBVKNT  MORDBR— PRESUMPTION 
FROM  USB  OF  DEADLY  WEAPONS— INSTRUC- 
TIONS—SELF-DEFENSH^— HUSBAND  AND  WIFE 
—CUSTODY  OP  CHILDREN— RIOHT  TO  VISIT— 
RIGHT  TO  USE  VIOLENCE— PROVOKING  AS- 
SAULT—IMPEACHMENT OF  WITNESSES-REP- 
UTATION FOR  CHASTITY. 

1.  Under  Pen.  Ck)de,  art  676,  providing  that 
when  homicide  is  committed  to  preveut  murder, 
maiming,  etc.,  if  the  weapons  used  by  the  ag- 
gressor are  calculated  to  accomplish  the  pur- 
pose Imputed  to  him,  it  is  to  be  presumed  that 
he  intended  to  inflict  the  iujury,  the  legal  pre- 
Bumption  that  the  party  using  such  weapons  de- 
signed to  inflict  the  injury  indicated  is  binding 
on  court  and  jury,  and  In  such  a  case  shonld 
be  given  in  the  charge  to  the  jury. 

2.  On  a  prosecution  for  assault  with  Intent 
to  murder,  defendant  testified  that  the  prose- 
cuting witness  approached  him  with  a  pistol, 
and  said,  "I  am  going  to  kill  you;"  that  defend- 
ant's pistol  was  in  his  pocket  and  when  he 
remonstrated  she  leveled  ner  pistol,  whereupon 
he  knocked  her  pistol  up  so  that  it  fired  over 
his  head,  and  drew  his  pistol  and  shot  her; 
that  she  again  threw  the  pistol  on  him,  and  he 
shot  her  again;  and  that  he  tried  to  take  her 
pistol  from  her,  but  was  unable  to  do  so  until 
she  had  weakened  from  the  second  shot.  Held, 
that  the  evidence  was  sufficient  to  bring  the 
case  under  Pen.  Code,  art.  676,  and  the  jury 
should  have  been  instructed  that  if,  when  de- 
fendant fired,  the  prosecuting  witness  was  at- 
tacking him  under  circumstances  reasonably 
Indicating  an  intention  to  murder  or  seriously 
injnte  him,  and  that  the  weapon  used  by  her 
was  calculated  to  produce  those  results,  then 
the  law  presumed  that  she  intended  to  kill  or 
serioasly  injure  defendant,  in  which  case  he 
would  be  Justified  in  shooting  her. 

8.  Defendant  and  his  wife  had  separated, 
she  taking  their  children  to  her  father's  house; 
and  defendant  testified  that  when  he  went  there 
to  see  his  children  his  wife  attempted  to  shoot 
him,  whereupon  he  shot  her  in  self-defense. 
Held,  that  'in  instruction  conditioning  defend- 
ant's right  of  sclf-dcfcuse  upon  the  question  as 
to  whether  his  ^vi(e's  father  had  forbidden  him 
to  come  upon  the  premises,  or  whether  his  wife 
bad  invited  him  to  come,  was  erroneous,  since 
be  had  a  right  to  go  to  see  his  children  in  a 
peacofnl  manner,  whether  forbidden  or  invited. 

4.  The  mere  statement  by  defendant  that  he 


carried  the  pistol  with  which  he  shot  his  wife 
upon  the  premises  to  protect  himself  from  a 
threatened  attack  by  her  father  was  insuffi- 
cient to  authorize  an  instruction  based  upon  tbe 
hypothesis  that  her  father  had  forbidden  him  to 
come  upon  the  premises. 

6.  Although  he  liad  a  right  to  go  to  see  his 
children  peaceably,  if  he  went  to  the  house  in- 
tending, if  necessary  in  order  to  see  them,  to 
bring  ou  a  dtfllculty,  and,  so  intending,  did  any 
act  reasonably  calculated  to  produce  apprehen- 
sion on  the  part  of  his  wife  that  he  intended  to 
force  an  entrance,  and  thus  brought  on  the  dif- 
ficulty, his  perfect  right  of  self-defense  was 
forfeited,  and,  even  though  he  shot  his  wife 
in  self-defense,  he  would  be  guilty  of  at  least 
an  aggravated  assault. 

6.  If  defendant  weut  to  the  house  of  his 
wife's  father  with  intention  of  provoking  a 
dlfilculty  and  killing  his  wife,  and  there  made 
any  demonstration  with  intention  to  kill  her, 
he  would  be  guilty  of  assault  with  intent  to 
murder,  whether  he  shot  her  in  self-defense  or 
not 

7.  An  instruction  that  defendant  in  order  to 
see  his  children,  had  a  right  to  go  upon  the 
premises  of  his  wife's  father  "in  a  peaceful 
manner,"  was  not  erroneous. 

8.  An  instruction  that  the  jury  were  not  to 
consider  any  of  the  evidence,  either  written 
or  oral,  which  was  admitied  for  the  purpose  of 
impeaching  witnesses,  was  erroneous,  as  being 
too  indefiulte,  and  as  not  sufficiently  indicating 
to  the  jury  what  evidence  was  referred  to. 

0.  There  was  evidence  that  defendant  bad 
been  Invited  by  his  wife  to  come  to  the  house 
to  see  her.  Beld,  that  an  instruction  that  if  de- 
fendant went  to  the  house,  whether  bv  invita- 
tion of  his  wife  or  not,  to  see  his  children,  or 
for  any  other  lawful  purpose,  and  his  wife 
made  an  unlawful  assault  upon  him  with  a  pis- 
tol, and  it  reasonably  appeared  to  defendant 
that  she  was  about  to  kill  or  seriously  injure 
him,  he  had  a  right  to  shoot  her  in  order  to  pre- 
vent such  Injury  to  himself;  that  having  once 
commenced  to  so  shoot  he  would  have  the 
right  to  continue  to  shoot  as  long  as  there  was 
an  appearance  of  danger  to  him;  that  if  the 
danger  was  reasonably  apparent,  defendant  had 
the  right  to  shoot  and  continue  to  shoot,  wheith- 
er  there  was  danger  in  fact  or  not;  and  that 
such  appearancea  must  be  viewed  exclusive^ 
from  defendant's  standpoint, — was  correct. 

10.  The  only  exception  to  the  rule  that  It  Is 
not  permissible  to  impeach  a  witness  for  truth 
and  veracity  by  showing  that  her  reputation 
for  chastity  is  not  good  is  that  a  witness  may 
be  asked  on  cross-examination  whether  she  is 
a  common  prostitute,  and  then  the  party  asking 
the  question  Is  bound  by  the  answer  given. 

11.  Where  there  was  evidence  that  the  dif- 
ficulty occurred  in  connection  with  the  chil- 
dren, it  was  error  to  allow  the  state  to  prove 
by  cross-examination  of  defendant  that  after 
the  separation  he  took  one  of  his  children  and 
put  him  in  his  buggy,  with  Intention  of  taking 
him  home  with  him,  since,  there  being  no  di- 
vorce decreeing  the  custody  of  the  children, 
tbe  rights  of  the  husband  and  wife  with  refer- 
ence to  the  care  and  custody  of  the  childran 
were  the  same. 

Appeal  from  district  court  Collin  county; 
J.  E.  Dlllard,  Judge: 

Gabe  Hall  was  convicted  of  assault  wltb 
intent  to  murder,  and  he  appeals.    Reversed. 

Gamett  &  Smith,  J.  M.  Pearson,  R,  C. 
Merrltt  and  Jones  &  Eastham,  for  appellant 
Robt  A.  John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  assault  wltb  Intent  to  murder,  and  his 
punishment  assessed  at  confinement  In  the 
I)enltentlary  for  a  term  of  seven  years.    Thla 
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!■  the  third  appeal  of  this  case,  the  previous 
appeals  being  reported  In  60  S.  W.  760  and 
64  S.  W.  24& 

Appellant,  in  his  fifth  assignment  of  error, 
complains  of  the  failure  of  the  court  to  give 
the  following  charge:  "If  the  Jury  find  and 
believe  from  the  evidence  that,  at  the  time 
defendant  flred  the  shot,  that  the  prosecut- 
ing witness,  Susan  Hall,  was  mailing  a 
violent  attack  upon  him  under  circumstances 
which  reasonably  indicated  her  intention  to 
murder  him  or  inflict  serious  bodily  Injury 
upon  him,  and  the  weapon  used  by  her,  and 
the  manner  of  its  use,  were  such  as  was  rea- 
sonably calculated  to  produce  either  of  those 
results,  then  the  law  would  presume  that  the 
said  Susan  Hall  intended  to  Icill  him  or  in- 
flict serious  bodily  Injury  upon  him;  and  in 
such  case,  If  defendant  so  acted,  be  would 
be  justifiable."  This  charge  should  have 
been  given.  Article  676,  Pen.  Code,  provides: 
"When  the  homicide  takes  place  to  prevent 
murder,  maiming,  disfiguring,  or  castration, 
if  the  weapons  or  means  used  by  the  party 
attempting  or  committing  such  murder, 
malm,  disfiguring  or  castration  are  such  as 
would  have  been  calculated  to  produce  that 
result,  It  is  to  be  presumed  the  person  using 
them  designed  to  inflict  the  Injury."  It  will 
be  seen  from  this  article  that  when  the  hom- 
icide Is  committed  to  prevent  murder,  and 
the  weapon  or  means  used  by  the  aggressor 
was  calculated  to  effect  that  purpose,  the 
Code  make»  It  an  absolute  presumption  of 
law  that  his  design  was  to  inflict  the  injury 
indicated.  This  legal  presumption  is  Impera- 
tive with  the  Jury  as  well  as  with  the  court, 
and,  when  applicable,  must  be  given  In 
charge  to  the  jury.  Kendall  v.  State,  8  Tex. 
App.  569;  Jones  v.  State,  17  Tex.  App.  612; 
Cochran  v.  State,  28  Tex.  App.  422,  IS  S.  W. 
651.  The  learned  trial  judge,  In  presenting 
appellant's  defenses,  did  so  properly,  except 
as  to  this  phase;  but,  under  the  circum- 
stances of  this  case,  the  statute  Imperative- 
ly requires  this  charge  asked  by  appellant 
to  be  given.  The  testimony  authorizing  this 
charge  is  substantially  as  follows:  Appellant 
testified  that  when  he  got  near  the  porch 
Susan  Hall  came  out  with  a  pistol  in  her 
hand,  and  pointed  it  at  him  and  said,  "You 
dirty  son  of  a  bitch!  I  am  going  to  kill  you 
for  telling  about  that  Dallas  matter;"  that 
at  this  time  defendant's  pistol  was  In  his 
pocket;  that  she  drew  the  pistol  on  him, 
and  he  remonstrated,  and  she  said,  "You 
dirty  son  of  a  bitch!  you  shall  never  see 
your  children  again,"  and  leveled  her  pistol 
up,  and  that  be  threw  up  one  hand,  and 
drew  his  pistol  from  his  pocket  and  shot 
her  In  the  right  side;  that  when  he  threw 
up  his  left  band  he  knocked  her  pistol  up, 
and  it  fired  over  his  head;  that  the  first  shot 
struck  her  in  the  right  side;  that  she  again 
threw  the  pistol  on  him,  and  he  grabbed  it 
with  bis  left  hand  and  shot  her  In  the  stom- 
ach; that  when  be  grabbed  the  pistol  with 
Us  left  hand  the  hammer  came  down  on  his 


hand,  and  made  an  Incised  wound  between 
his  thumb  and  index  finger  on  his  left  hand; 
that  after  he  shot  her  the  second  time  he 
wrenched  her  pistol  from  her  and  walked 
off;  that  when  he  first  grabbed  it  he  tried 
to  take  it  from  her,  but  was  unable  to  do  so 
until  she  began  to  weaken  Crom  the  effects 
of  the  second  shot.  As  stated,  we  think 
this  evidence  clearly  authorised  and  required 
the  court  to  give  the  charge  requested  by 
appellant. 

Appellant  complains  of  the  eleventh  para- 
graph of  the  charge  of  the  court,  which  is 
as  follows:  "The  jury  are  instructed.  If  they 
believe  from  the  evidence  that  defendant 
Oabe  Eiall,  and  Susan  Hall  were  married 
some  time  during  the  year  1887,  and  that 
they  lived  together  as  husband  and  wife  un- 
til the  early  part  of  February,  1900,  and 
that  about  that  time  they  separated  and  ceas- 
ed to  live  together  as  husband  and  wife,  and 
that  Susan  Hall  took  their  five  minor  diil- 
dren  with  her  and  went  to  reside  with  ber 
father,  Moses  Wright  and  that  defendant 
Gabe  Hall,  went  elsewhere  to  reside,  tlieo 
you  are  further  instructed  that  defendant 
Gabe  Hall,  at  any  time  bad  the  legal  right 
to  enter  the  premises  of  Moses  Wright  If 
not  forbidden  to  do  so  by  Moses  Wright,  In 
a  peaceable  manner,  for  the  purpose  of  visit- 
ing his  children,  or  for  the  purpose  of  visit- 
ing his  wife,  If  Invited  by  her  to  do  so,  and 
in  doing  so  he  would  not  be  guUty  of  any 
trespass;  and  if  the  jury  believe  from  the 
evidence  that  defendant,  under  these  cir- 
cumstances, went  upon  the  premises  of 
Moses  Wright  upon  the  invitation  of  Susan 
Hall,  or  for  the  purpose  of  seeing  his  chil- 
dren, with  no  ulterior  object  of  killing  his 
wife  or  making  an  attack  upon  her  of  any 
sort  then  his  right  of  self-defense  would 
not  be  compromised  or  abridged  in  any  man- 
ner by  going  upon  said  premises;  and  if 
Susan  Hal!  attacked  him  with  a  pistol  un- 
der such  circumstances.  In  such  manner  as 
to  cause  him  to  believe  that  she  was  then 
and  there  about  to  take  his  life  or  to  inflict 
upon  him  serious  bodily  injury,  then  defend- 
ant  would  have  the  right  to  defend  himself 
against  such  assault  even  to  the  taking  o^ 
the  life  of  Susan  Hall."  Appellant  objects 
to  this  charge  on  the  ground  that  the  same 
is  erroneous  and  misleading,  and  Is  upon  the 
weight  of  the  evidence,  in  that  the  jury  are 
told  that  defendant  had  the  legal  tight  to 
enter  the  premises  of  Moses  Wright  if  not 
forbidden  to  do  so  by  Moses  Wright  In  a 
peaceable  manner,  for  the  purpose  of  visit- 
ing his  children,  or  for  the  purpose  of  visit- 
ing Susan  Hall,  if  invited  by  her  to  do  so, 
and  In  dobig  this  he  would  not  be  guilty  of 
any  trespass,  whereas,  under  the  law,  de- 
fendant had  the  right  to  go  upon  the  prem- 
ises o[  Moses  Wright  at  any  reasonable  time 
to  see  his  children,  whether  forbidd«i  by 
Moses  Wright  or  not  if  he  allowed  and  per- 
mitted the  children  of  defendant  to  stay  at 
his  house.    Furthermore,  there  was  no  proof 
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In  fbe  ease  whatever  that  Moses  Wright 
tiad  erer  forbidden  defendant  to  come  upon 
ttis  premises  for  the  purpose  of  seeing  bis 
children,  and  this  charge  Is  without  evldeoce 
1:o  support  it  Again,  the  testimony  of  pros- 
ecutrix, Susan  Hall,  shows  that  she  had  left 
~word  with  defendant's  mother  for  him  to 
come  down  to  Moses  Wright's  and  see  bet; 
^hlle  defendant's  mother  testified  that  she 
bad  requested  her  to  tell  defendant  to  come 
down  and  see  her,  and  that  she  had  so  In- 
formed defendant  This  charge  should  not 
hare  been  given  In  this  form.  As  appellant 
contends,  defendant  had  the  legal  right  to 
visit  his  children.  This  proirasltlon  of  law 
was  clearly  laid  down  In  the  opinions  on  the 
former  appeals  of  this  case.  Appellant  had 
the  legal  right  to  go  upon  the  premises  to 
see  bis  children.  Still  he  would  have  to  go 
In  a  peaceable  manner.  The  record  on  this 
appeal,  as  on  the  former  appeals,  shows  that 
appellant  and  his  wife  had  separated;  the 
wife  taking  the  children  to  her  father's, 
Moses  Wright  If  Jfoses  Wright  had  for- 
bidden appellant  to  come  upon  his  premises 
after  permitting  the  children  to  remain  there, 
this  might  be  Introduced  as  a  circumstance 
to  show  that  appellant  went  there  for  the 
purpose  of  provoking  a  difficulty;  but  the 
mere  fact  that  Moses  Wright  had  forbidden 
appellant  to  come  upon  the  premises  would 
not,  per  se,  make  appellant  a  trespasser  in 
coming  upou  said  premises.  Nor  would  the 
fact  that  his  wife  had  not  invited  him  to 
come  preclude  his  going  upon  the  premises 
to  see  his  own  children.  The  court  should 
have  charged  that  defendant  had  the  legal 
right  to  go  upon  the  premises  in  a  peaceable 
manner  to  see  his  children,  whether  forbid- 
den by  Moses  Wright  or  invited  there  by 
bis  wife  or  not.  Appellant  insists  that  the 
evidence  does  not  show  that  Moses  Wright 
forbade  him  going  npon  the  premises.  We 
see  nothing  to  authorize  this  statement,  ex- 
cept an  Inference  to  be  drawn  from  the  evi- 
dence, wherein  appellant  says  be  carried  the 
pistol  to  the  premises  to  protect  himself 
from  the  threatened  attack  by  Moses  Wright 
We  do  not  think  this  statement  of  appel- 
lant authorized  the  court  to  charge  the  Jury 
that  Wright  had  forbidden  appellant  to  come 
upon  the  i»:emlBes.  If  Moses  Wright  bad 
fwbldden  appellant  to  come  upon  the  prem- 
ises, such  fact  would  not  preclude  appellant 
entering  the  same  in  a  peaceable  and  law- 
ful manner,  since  his  children  were  there, 
and  be  bad  a  legal  right  to  see  bis  children; 
but  appellant  would  not  have  any  right  to 
force  an  entrance  npon  the  premises,  and  re- 
sist Moses  Wright  or  his  wife  in  entering 
the  premises.  If  he  did  so,  and  the  difficulty 
ensued,  bronght  on  by  such  unlawful  act 
then  appellant's  perfect  right  of  self-defense 
would  be  forfeited.  If  appellant  went  to 
the  premises  tac  the  purpose,  as  stated,  of 
seeing  his  children,  and  Intending  to  bring 
on  a  difficulty,  if  necessary.  In  order  to  see 
them,  and  attempted  to  force  an  entrance  to 
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said  premises,  or  did  some  act  reasonably 
calculated  to,  and  which  did,  produce  In  the 
mind  of  his  wife  the  apprehension  and  fear 
that  defendaut  intended  to  force  an  entrance, 
and  said  acts  and  conduct  on  the  part  of 
appellant  brought  about  the  difficulty,  pro- 
ducing the  occasion  of  the  Injured  wife  as- 
saulting appellant  then  appellant's'  right  of 
self-defense,  to  that  extent  would  be  for- 
feited; and,  if  appeUant  shot  and  wounded 
deceased  (his  wife)  under  such  cbvumstan- 
ces,  then  be  would  be  guilty  at  least  of  an 
aggravated  assault  whether  he  shot  bis  wife 
in  self-defense  (»'  not  If  appellant  went  to 
the  premises  of  Moses  Wright  where  bis 
children  were,  with  the  Intention  of  provok- 
ing a  difficulty  and  killing  his  wife,  and  he 
did  some  act  or  made  some  declaration  rea- 
sonably calctilated  to  provoke  a  difficulty, 
with  the  Intention  to  kiU,  he  would  be  guilty 
of  assault  to  murder,  whether  he  shot  the 
Injured  party  (his  wife)  in  self-defense  or 
not.  .The  mere  Intention  to  provoke  a  dif- 
ficulty will  not  forfeit  appellant's  right  of 
self-defense,  but  at  the  time  of  the  difficulty 
be  must  then  and  there  do  some  act  or  make 
some  declaration  evidencing  an  IntentioQ  . 
and  calculated  to  provoke  a  difficulty,  before 
bis  right  of  self-defense  is  forfeited.  Tbls 
matter  is  thoroughly  discussed  in  the  author- 
ities cited  by  counsel  for  appellant  in  their 
brief.  See  Cartwrlght  v.  State,  14  Tex.  App. 
486;  Jones  v.  State,  17  Tex.  App.  611;  White 
v.  State,  23  Tex.  App.  164,  3  S.  W.  710;  Ball 
V.  State,  28  Tex.  App.  126,  14  S.  W.  1012; 
Franklin  v.  State,  30  Tex.  App.  640,  18  S. 
W.  468;  Shannon  v.  State,  35  Tex.  Or.  R.  2, 
28  S.  W.  687,  60  Am.  St  Rep.  17;  Carter  v. 
State,  37  Tex.  Or.  R.  404,  35  S.  W.  378;  T<A- 
lett  v.  State  (Tex.  Cr.  App.)  55  S.  W.  575; 
Young  V.  State  (Tex.  Cr.  App.)  55  S.  W.  331; 
McCandless  v.  State  (Tex.  Cr.  App.)  57  S. 
W.  672;  Grayson  v.  State  (Tex.  Cr.  App.)  57 
S.  W.  808.  During  the  conjugal  relation,  and 
before  the  decree  of  divorce  had  been  grant- 
ed, and  before  a  court  of  competent  juris- 
diction has  passed  on  the  question  of  the 
custody  of  the  children,  the  husband  has  as 
much  legal  right  to  the  care,  custody,  and 
control  of  them  as  the  wife.  The  wife  has 
no  legal  right  to  prevent  the  husband  from 
seeing  the  children.  Their  legal  rights  are 
coequal.  This  being  true,  appellant  had  the 
right  to  enter  the  premises.  He  had  the 
right  in  a  peaceable  manner  to  seek  admis- 
sion there  for  the  -purpose  of  carrying  out 
bis  lawful  purpose  in  seeing  the  children. 
If  this  was  all  that  he  did,  and  his  wife 
assaulted  him  with  the  pistol,  his  right  of 
self-defense  would  be  perfect.  And  as  stat- 
ed, whether  Invited  by  his  wife  or  forbid- 
den by  Moses  Wright,  defendant  could  not 
be  deprived  of  his  legal  right  to  see  his 
children.  If  his  children  were  placed  in  the 
home  of  Moses  Wright  and  he  could  not  see 
his  children  without  resorting  to  violence, 
then  such  legal  right  to  see  his  children 
would  not  be  a  predicate  for  using  violence 
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to^see  them,  but  he  would  hare  to  resort  to 
the  courts  of  the  country.  Appellant  com- 
I)laln8  of  that  portion  of  the  cbarge  which 
InatractB  the  Jury  that  appellant  "would 
hare  the  right  to  enter  the  premises  in  a 
peaceable  manner."  We  do  not  tlilnk  th«re 
was  any  error  In  this.  But  the  court  should 
not  have  limited  his  right  to  see  his  children 
to  an  invitation  from  his  wife,  or  a  prohibi- 
tion on  the  part  of  Moses  Wright. 

THe  twelfth  paragraph  of  the  court^s 
charge  is  subject  to  substantially  the  same 
objections  urged  by  appellant  to  the  elerenth 
paragraph,  and  we  do  not  deem  it  neces- 
sary to  further  consider  the  same. 

Appellant  complains  of  the  sixteenth  para- 
graph of  the  court's  charge,  which  reads  as 
follows:  "The  Jury  are  instructed  not  to 
consider  any  evidence,  either  written  or  oral, 
which  was  admitted  before  them  for  the 
purpose  of  impeaching  or  discrediting  wit- 
nesses sought  to  be  Impeached  or  discredit- 
ed." This  charge  should  have  been  more 
explicit  Where  the  trial  court  Is  called  up- 
on to  limit  the  consideration  of  certain  -evi- 
dence to  certain  ptunposes.  It  should  clearly 
indicate  the  evidence  attempted  to  be  so 
limited  in  his  charge;  otherwise  the  Jury 
could  and  would  not  know  what  evidence 
was  referred  to. 

Appellant  further  complains  of  the  failure 
of  the  court  to  give  the  eighth  special  charge 
requested  by  him,  as  follows:  "If  you  be- 
lieve from  tlie  evidence  that  defendant,  Gabe 
Hall,  went  to  the  home  of  prosecuting  wit- 
ness, Susan  Hall,  at  the  Instance  and  re- 
quest of  the  said  Susan  Hall,  or  if  the  moth- 
er of  defendant  (Mrs.  J.  M.  Hall)  told  de- 
fendant that  the  said  Susan  Hall  wanted 
him  (defendant)  to  come  down  and  see  her 
as  soon  as  he  returned  from  Dallas,  or  if 
you  should  find  and  believe  from  the  evi- 
dence that  defendant  went  to  the  home  of 
said  Susan  Hall  to  see  his  children,  or  for 
any  other  lawful  purpose,  without  invitation, 
and  the  snld  Susan  Hall  made  an  unlawful 
and  violent  assault  upon  defendant  with  a 
pistol,  and  It  reasonably  appeared  to  defend- 
ant that  said  Sus.in  Hall  was  about  to  talce 
his  life  or  inflict  serious  bodily  injury  upon 
him,  and  defendant  shot  and  woimded  said 
Susan  Hall  with  a  pistol  in  order  to  save 
his  own  life,  or  to  prevent  serious  bodily 
injury  to  himself  from  such  unlawful  as- 
sault so  made  upon  him,  then  you  will  find 
defendant  not  guilty.  And  In  this  connec- 
tion you  are  further  Instructed  that,  if  de- 
fendant once  commenced  to  shoot  in  order 
to  save  his  life  or  to  prevent  serious  bodily 
Injury  to  himself,  then  he  would  have  the 
right  to  continue  to  shoot  as  long  as  there 
was  an  appearance  of  danger  to  himself 
from  such  threatened  assault;  and  in  de- 
termining whether  or  not  the  defendant  was 
In  danger  from  such  an  assault,  you  are  In- 
structed that  It  Is  not  essential  to  the  right 
of  self-defense  that  the  danger  should  in 
fact  exist    The  danger  may  be  only  appar- 


ent, and  not  real.  If  It  reaBonaUy  appears 
from  the  circumstances  of  tiie  ease  tluit  dan- 
ger existed,  the  person  threatened  with  such 
apparent  danger  has  the  right  to  defend 
himself  against  It  and  to  the  same  extent 
that  he  would  have  were  tJie  danger  real. 
And  In  determining  whether  there  was  rea- 
son to  believe  that  danger  did  exist  the 
appearances  must  be  viewed  from  the  stand- 
point of  defendant  w1m>  acted  upon  tbeno, 
and  from  no  other  standpoint  If  it  rea- 
sonably appeared  to  defendant  that  the  dan- 
ger in  fact  existed,  he  bad  the  right  to  de- 
fend against  it  to  the  seme  extent  and  un- 
der the  same  rules  as  if  the  danger  bad  been 
real."  This  charge  is  correct  and  presents 
the  law,  as  we  view  it  applicable  to  tlie 
facts  of  this  case,  and  should  have  been 
given. 

Appellant's  ninth  assignment  of  error  com- 
plains that  the  court  erred  to  permitting  the 
state  to  prove  by  Gauldln  that  he  was  ac- 
quainted with  the  general  reputation  of  Amy 
Moss  for  chastity  in  the  neighborhood  of 
Garland,  Dallas  county,  Tex.,  and  that  her 
reputation  fOr  chastity  In  that  vicinity  was 
bad.  Appelant  objected  because  the  same 
was  Irrelevant  immaterial,  and  incompe- 
tent; because  the  character  of  said  witness 
for  truth  and  veracity  could  not  be  impeach- 
ed by  such  evidence;  because  the  state  could 
not  introduce  such  evidence,  the  same  being 
original  evidence  on  the  part  of  the  state, 
for  any  purpose;  because  said  Amy  Mobs 
had  been  introduced  by  defendant  as  a  wit- 
ness, and  had  testlfled  to  material  facts,  and 
the  purpose  of  the  evidence  was  solely  to 
prejudice  defendant's  case  before  the  jury. 
It  Is  not  permissible  to  impeach  any  witness 
for  truth  and  veracity  by  showing  that  his 
or  her  reputation  for  chastity  is  not  good. 
Stayton  v.  State,  32  Tex.  Cr.  R.  38,  22  S.  W. 
38;  Woodward  ▼.  State  (Tex.  Cr.  App.)  58 
S.  W.  144;  Mc(3ray  v.  State,  88  Tex.  Cr.  R. 
013,  44  S.  W.  170;  McAfee  v.  State,  17  Tex. 
.^pp.  139;  Conway  v.  State,  83  Tex.  Cr.  R. 
r.27,  24  S.  W.  401;  Lancaster  v.  State,  36 
Tex.  Cr.  R.  16,  35  8.  W.  165.  This  seems 
to  be  the  uniform  rule  In  this  state.  How- 
ever, at  common  law  numerous  authorities 
can  be  found  pro  and  con  on  the  proposition. 
The  only  qualification  that  we  have  «▼« 
placed  upon  this  proposition  is  that  a  wit- 
ness may  be  asked  on  cross-examination  if 
she  is  a  common  prostitute,  and  the  party 
.asking  the  question  (state  or  defendant)  Is 
bound  by  the  answer  given,  and  cannot  call 
other  witnesses  to  Impeach  her  testimony  or 
disprove  her  answer.  McCray  v.  State,  38 
Tex.  O.  R.  613,  44  S.  W.  170.  The  eleventh 
assignment  of  error  complains  of  the  intro- 
duction of  the  same  character  of  testimony. 

Appellant  also  complains  that  the  court 
erred  in  permitting  the  state  to  prove  by 
ilofendant  on  his  cross-examination,  that 
when  he  went  to  John  Burns',  after  the  sep- 
aration between  himself  and  his  wife,  that 
he  (defendant)  took  his  little  boy,   Homer 
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Han,  and  mit  him  In  tbe  bunyt  ^Ith  tli« 
Intention  of  taking  lilm  home  wttii  bUn  and 
keeping  him  a  short  Tvblle.  We  do  not  think 
It  Tvas  x^oper  to  allow  the  introduction  ot 
tb\a  testimony.  The  rights  of  the  husband 
and  wife  with  reference  to  tbe  care  and 
coBtody  of  the  children  are  the  same;  and 
It  tbej  separate  prior  to  the  decree  of  dl- 
Torce,  or  a  proper  order  of  tbe  trial  court 
awarding  the  care,  custody,  and  control  of 
the  children  ezclnsiTely  to  one  parent,  each 
parent  has  the  equal  right  to  the  custody  of 
the  children.  Hence  It  la  prejudicial  to  in- 
troduce before  tbe  Jury  the  acts  of  defend- 
ant showing  efforts  on  bis  part  to  take  the 
children  away  from  bis  wife,  ■•  shown  by 
tblsblU. 

We  do  not  deem  It  necessary  to  pass  upon 
any  other  questions  presented  by  tbe  assign- 
ments of  error. 

For  the  errors  discussed,  the  Judgment  Is 
reversed  and  the  cause  remanded. 


WILKS  T.  8TATB. 

<Ooart  of  Orlmlaal  Appeals  of  Texas.     Febw 
12,  1902.) 

PBBJVRY— TBarriMONT  BEFORB  GRAND  JVRT— 
-JURISDICTION  OF  ORAND  JURY. 

That,  at  the  time  one  testified  before  a 
grand  jury  relative  to  a  Kaming  transaction, 
eomplamt  bad  been  made  before  a  justice  on 
aeconnt  ot  tbe  same  transaction,  did  not  pre- 
Tent  such  testimony  from  being  a  basis  for 
prosecation  for  perjury,  on  tbe  ground  that  the 
matter  was  taken  from  the  jurisdiction  of  the 
grand  jury  by  sncb  pending  complaint. 

Appeal  from  district  court,  Franklin  coun- 
ty; J.  M.  Talbot,  Judge. 

Dan  Wilks  was  convicted  of  perjury,  and 
be  appeals.    ADlrmed. 

Chos.  8.  Todd,  for  appellant  Robt  A. 
JiOta,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
ylcted  of  perjury,  and  his  ptinlabment  as- 
seseed  at  confinement  In  tbe  penitentiary  for 
a  term  of  three  years. 

The  perjury  was  assigned  apon  the  testi- 
mony of  appellant  before  the  grand  Jniy,  in 
that  he  swore  that  on  tbe  7tb  of  May,  1901, 
he  had  not  seen  S.  M.  Long,  J.  W.  Johnson, 
Dr.  Oglesby,  Verde  Poe,  and  Will  Ramsey 
play  games  with  cards  and  play  at  a  game 
with  cards  in  a  pnblic  house  and  place,  to 
wit,  In  tbe  back  room  of  a  storehouse  occu- 
pied by  J.  W.  Johnson  as  barber  shop,  etc. 
On  the  trial  appellant  ofFered  the  following 
testimony:  "That  at  the  time  the  said  Dan 
Wilks  was  iKonght  before  the  gruid  jury  to 
testify  .with  reference  to  a  certain  game  of 
cards  played  by  S.  M.  Long,  J.  W.  Johnson, 
Dr.  Oglesby,  Veide  Foe,  and  Will  Ram- 
sey In  the  bade  room  of  J.  W.  Johnson's 
barber  shop,  as  charged  In  sncb  Indictment 
against  blm,  complaints  bad  been  made  be- 
foro  Squire  O.  S.  Tates,  a  Jnstloe  of  the 


peace  in  and  for  Franklin  coonty,  Texas, 
and  that  these  cases  were  then  pending  in  a 
court  of  competent  and  proper  Jurisdiction." 
It  is  stated  that  this  testimony  was  offered 
for  the  purpose  of  showing  that  it  was  not 
a  matter  material  to  be  Inquired  Into  by 
the  grand  Jury  tor  the  due  administration 
of  the  criminal  laws  of  the  state,  and  that 
his  oath  before  that  body  was  not  adminis- 
tered for  the  ends  of  public  justice.  This 
testimony  was  excluded.  The  judge  quali- 
fies this  bill  by  stating  that  it  appeared  to 
the  court  that  the  grand  jury  did  not  know 
that  such  complaints  bad  been  filed,  and  was 
proceeding  in  tbe  usual  way  to  investigate 
crimes.  The  theory  of  appellant,  as  mani- 
fested by  his  contention,  Is  that,  because  tbe 
justice  of  the  peace  may  hare  acquired  juris- 
diction of  the  matters  Inquired  of  defend- 
ant by  the  grand  Jury,  therefore  these  mat- 
ters bad  been  placed  beyond  the  Jurisdiction 
of  the  inquiry  of  the  grand  Jury.  Tills  con- 
tentioa  of  appellant  seems  to  find  authority 
in  the  further  proposition  that  where  a 
conrt  with  authority  obtains  Jurisdiction  of 
a  case,  it  does  so  to  the  exclusion  of  the  in- 
restigatlon  of  any  other  conrt  having  au- 
thority to  Investigate  or  to  obtain  jurisdic- 
tion. In  other  words,  the  court  which  first 
obtains  the  jurisdiction  obtains  it  to  tbe 
exclusion  of  all  other  cotirts  which  might 
likely  exercise  Jmrisdlctlon.  This  im)posl- 
tion  Is  not  sound.  ScUndler  v.  State,  16 
Tex.  App.  894.  If  Qie  bill  properly  raises 
the  proposition  contended  for,  then  it  would 
be  no  reason  why  the  grand  Jury  might  not 
investigate  the  same  transaction,  any  more 
than  it  would  be  fatal  to  the  Jurisdiction  of 
the  county  court  acquired  by  reason  of  a 
transfer  from  the  district  court  of  an  indict- 
ment returned  Into  that  court  by  the  grand 
jury,  or  the  filing  of  a  complaint  and  Infor- 
matirn  in  such  conrt  in  the  same  transaction. 
The  conviction  in  any  court  would  bar  a 
prosecution  In  the  other  court  for  the  same 
ofTense. 

The  evidence  is  not  before  us.  The  record 
as  presented  shows  no  reversible  error,  and 
tbe  judgment  is  affirmed. 


FAULKNER  v.  STATU 

(Oonrt  of  Orimlnal  Appeals  of  Texas.     Feb. 

12,  1902.) 

CRIMINAL  LAW— PROSEJCtlTION  ON  COMPLAINT 
—INFORMATION— NECESSITY  OP. 
A  prosecution  ou  complaint  in  the  county 
conrt  is  insnfflcient  to  sustain  a  conviction  un- 
less there  is  an  Information  based  on  the  com- 
plaint 

Appeal  from  Grayson  county  conrt;  J.  D. 
Woods,  Judge. 

Will  Faulkner  was  convicted  of  unlawful- 
ly carrying  a  pistol,  and  he  appeala  Re- 
versed. 

J.  Q.  Adamson,  for  appellant  Robt  A. 
John,  Asst  Atty.  Oen..  toe  the  State.        ^ 
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DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  unlawfully  carrying  a  pistol,  and  bis 
punishment  assessed  at  a  fine  of  $25.  This 
prosecution  was  based  upon  a  complaint, 
and  the  record  Is  before  us  without  an  In- 
formation based  upon  said  complaint.  This 
Is  necessary  In  a  prosecution  begun  and  car- 
ried on  In  the  county  court,  as  was  this 
case.  For  the  want  of  an  information,  the 
Judgment  Is  nyersed  and  the  cause  remand- 
ed. 


WINES  T.   STATE. 

(CSMiit  of  Criminal  Appeals  o<  Texas.     Feb. 

12,  1902.) 

CRIMINAL  LAW— BVIDBNCB-WITNESSES— DIB- 
QOALIFICATION— CONVICTION— PARDON. 
On  a  criminal  prosecution  a  witness  for 
the  state  testified  on  cross-examlDatiou  that 
be  liad  been  convicted  of  horse  theft,  and  his 
subsequent  testimony  to  the  effect  that  be 
had  been  pardoned,  and  also  a  certified  copy 
of  his  pardon,  was  objected  to  as  irreleTant 
and  immaterial.  Held  that,  defendant's  coun- 
sel not  having  stated  that  he  had  drawn  out 
the  testimony  as  to  the  conviction  merely  for 
the  purpose  of  impeachment,  and  having  been 
in  a  position  to  take  advantage  of  the  witneKs' 
Incompetency  as  shown  by  bis  testimony,  the 
certified  copy  of  the  pardon  and  the  testimony 
of  the  witness  as  to  the  same  were  not  open 
to  the  objection. 

Appeal  from  district  court,  Erath  county; 
W.  J.  Oxford,  Judge. 

Lou  Wines,  alias  Bed,  was  convicted  of  the 
theft  of  a  mule,  and  be  appeals.    Altlrmed. 

Robt  A.  John,  Asst  Atty.  Qen.,  for  the 

State. 

HENDERSON,  J.  Appellant  was  convicted 
of  the  theft  of  a  mule,  and  bis  punishment 
assessed  at  confinement  In  the  penitentiary 
for  a  term  of  six  years. 

There  are  but  two  bills  of  exceptions  in 
the  record,  both  of  which  relate  to  the  ad- 
mission of  testimony  concerning  the  pardon 
of  J.  M.  Boyett.  The  state  Introduced  as  a 
witness  against  appellant  J.  M.  Boyett, 
whose  testimony  is  substantially  copied  in 
the  bill.  On  cross-examination  be  was  ask- 
ed by  defendant's  counsel  if  he  had  not  been 
Indicted,  tried,  and  convicted  In  this  state 
for  borse  theft  and  punished  In  the  peni- 
tentiary therefor,  to  which  he  answered  that 
be  had,  whereupon  state's  counsel  asked  wit- 
ness if  he  bad  been  pardoned,  to  which  de- 
fendant objected  for  the  reasrn  that  the 
same  was  Immaterial  and  irrelevant.  The 
■court  overruled  appellant's  objection,  and  per- 
mitted the  witness  to  answer  said  question, 
-which  he  did  by  saying  that  be  bad  been 
-pardoned,  to  which  said  question  and  answer 
4efcndant  excepted.  It  will  be  noticed  here 
that  the  grounds  of  objection  stated  are  that 
the  answer  of  the  witness  that  be  bad  been 
pardoned  was  Immaterial  and  irrelevant  It 
occurs  to  UB  that  under  the  circumstances, 
if  it  was  claimed  that  by  the  answer  of  the 
witness  that  he  bad  been  convicted  he  was 


rendered  Incompetent,  flien  bis  pardon  "was 
both  relevant  and  material.  If  it  bad  been 
objected  that  parol  evidence  of  bis  par- 
don was  not  the  best  evidesnce,  then  the  ob- 
jection would  have  been  well  taken.  In 
White  T.  State,  33  Tex.  Cr.  R.  177,  26  S. 
W.  72,  it  was  held  that  unless  the  state  in- 
terpose a  timely  objection  to  the  mode  of 
proof,  a  witness  might  be  disqualified  by 
parol  proof  that  be  bad  been  convicted  of  a 
felony.  Here  appellant's  counsel  did  not  In- 
timate the  purpose  of  bis  testimony,  and 
was  In  a  condition  to  avail  himself  of  the 
incompetency  of  the  witness.  If  he  had  pro- 
posed to  insist  merely  that  the  testimony 
was  for  the  purpose  of  impeachment  be 
should  have  stated  It.  As  presented,  we 
think  it  was  relevant  and  material  for  the 
state  to  show  that  the  witness  bad  been  par<> 
doned. 

In  the  next  bill  of  exceptions  a  certified 
copy  of  the  pardon  of  Ihe  witness  Boyett 
was  Introduced  in  evidence  for  the  state. 
This  was  objected  to  on  tbe  ground  tbat 
said  pardon  was  immaterial.  Irrelevant  and 
hearsay.  If  appellant  had  franlily  stated 
that  he  only  introduced  evidence  of  witness 
conviction  for  a  felony  as  going  to  his  cred- 
it and  not  for  the  purpose  of  disqualifying 
the  witness,  and  tbat  be  objected  to  the  par- 
don because  it  was  not  relevant  cr  mate- 
rial as  tending  to  strengthen  or  corroborate 
tbe  witness,  then  the  exception  would  have 
been  well  taken.  But  we  are  nowhere  In- 
formed of  the  purpose  of  the  introduction  of 
the  testimony  on  the  part  of  the  appellant 
that  the  witness  Boyett  had  fcrmerly  been 
convicted  of  a  felony;  and.  Inasmuch  as  It 
was  competent  for  him  (the  state  not  having 
objected  to  that  mode  of  proof  originally)  to 
move  to  Btrke  out  the  testimony  of  the  wit- 
ness on  tbe  ground  tbat  he  was  not  compe- 
tent It  was  proper  for  the  state  to  meet  this 
phase  of  the  testimony,  and  to  show  that  the 
competency  of  the  witness  had  been  restored 
by  a  pardon.  Batson  v.  State,  36  Tex.  Cr. 
R.  606,  88  S.  W.  48. 

Appellant  also  insists  that  the  testimony 
is  not  sufficient  to  sustain  the  verdict.  We 
cannot  agree  to  this  contention.  We  have 
examined  tbe  record  carefully,  and.  In  onr 
opinion,  the  evidence  is  sufllcient 

Tbe  Judgment  Is  affirmed. 


HILLMAN  V.  EDWARDS  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Feb.   8, 

1902.) 

SHERIFFS— EXECUTION     OF     PROCBSS— FORCI- 
BLE ENTRY  INTO  DWELLING— RIGHTS 
AND   LIABILITIES. 

1.  An  ofllcer,  baviag  in  his  hands  an  order 
for  the  sale  of  specific  property,  issued  in  an 
action  to  foreclose  a  lien  tnereon,  is  not  enti- 
tled to  eftect  a  forcible  entry  into  the  dwell- 
ing of  the  defendant  for  the  purpose  of  seizing 
the  property. 

2.  Au  olllcer,  in  order  to  execute  civil  process, 
cannot  climb  througl^  i^  o^n  window  of  the 
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defendant's   dwelling,    If  that  is   an   nnnsual 
place  of  entry. 

3.  An  officer  who,  in  executing  civil  process, 
has  once  effected  a  lawful  entry  into  a  dwell- 
ing house,  and  thereby  ac(^uired  a  right  to  use 
all  necessary  force  in  making  a  levy,  but  who 
voluntarily  leaves  without  doing  so,  is  not  en- 
titled to  re-enter  the  house  by  force. 

Error  from  district  court,  Bowie  county; 
J.  M.  Talbot,  Judge. 

Action  by  J.  W.  HUIman  against  T.  S. 
Edwards  and  others.  Judgment  for  defend- 
ants, and  plaintiff  bring^s  error.     Reversed. 

Smelser  &  Mahaffey,  for  plaintiff  In  error. 
P.  A.  Turner,  for  defendants  in  error. 

RAINEY,  C.  J.  Plaintiff  in  error  brought 
this  suit  against  T.  S.  Edwards,  sheriff  of 
Bowie  county,  and  bis  official  bondsmen, 
Ckarles  Gallagher,  his  deputy,  and  Thos.  & 
John  Ooggan,  to  recover  damages  for  an  al- 
leged trespass  and  forcible  entry  into  plaln- 
titTs  private  dwelling,  and  the  unlawful 
seizure  and  conversion  of  a  piano.  Actual 
damages  were  sought  against  all,  and  exem- 
plary damages  against  all  except  the  bonds- 
men of  the  sheriff.  Upon  a  trial  before  a 
jury,  under  peremptory  Instruction  of  the 
court,  a  verdict  was  rendered  for  the  defend- 
ants, and  judgment  entered  accordingly,  from 
which  this  error  is  prosecuted. 

The  action  of  the  court  In  instructing  a 
verdict  is  assigned  as  error.  The  facts,  in 
Bubstance,  are  that  Thoe.  &  John  Ooggan 
recovered  a  Judgment  agalnat  plaintiff,  J.  W. 
Hlllman,  for  balance  due  on  the  piano,  and 
foreclosing  a  lien  thereon,  with  order  of  sale, 
etc.  An  <»der  of  sale  was  Issued,  and  pla- 
ced In  the  hands  of  defendant  Gallagher, 
deputy  sheriff.  Armed  with  this  writ,  he 
went  to  the  dwelling  of  plaintiff,  plaintiff  at 
the  time  being  absent  Gallagher  went  to 
the  front  door,  which  opened  into  a  hall,  and 
knocked.  Mrs.  Duke,  a  married  daughter  of 
plaintiff's,  came  out  of  the  door  of  her  room, 
which  opened  Into  the  hall.  The  deputy 
sten>ed  into  the  hall  through  the  door,  which 
was  open,  and  Informed  Mrs.  Duke  of  his 
purpose  in  being  there,  and,  according  to 
bis  statement,  began  to  read  the  order  of 
■ale.  Mrs.  Duke  told  him  he  would  have 
to  wait  until  her  papa  came  home,  which 
would  be  that  afternoon.  While  they  were 
talking.  Miss  Inez  Hlllman  came  out  of  the 
room  and  told  Mrs.  Duke  not  to  accept  any 
papers,  and  said  to  the  deputy  that  he  must 
leave,  and  wait  until  her  papa  came  home. 
Gallagher  replied  that  be  bad  come  for  the 
piano,  and  must  have  it  Miss  Inez  then 
passed  around  Gallagher  out  onto  the  front 
gallery,  and  crossed  to  an  open  hall,  and 
locked  the  door  of  the  room  where  the  piano 
was,  and  put  the  key  away.  Gallagher  fol- 
lowed and  threatened  to  arrest  her  for  re- 
sisting an  officer.  He  demanded  of  her  the 
key,  and  threatened  to  arrest  her  if  refused, 
and  also  to  break  the  door  if  it  was  not 
opened.  After  further  parleying,  he  left  the 
bnildlng,  and  sent  one  of  the  men  he  had 


brought  with  him  to  remove  the  piano  for 
a  screw-driver.  In  order  to  enter  the  room 
through  a  window,  and  take  off  the  keeper  of 
the  lock,  and  open  the  door,  and  take  the 
piano  out.  When  the  party  returned  With 
the  screw-driver,  he  entered  the  room  by 
climbing  through  an  open  window,  removed 
the  latch  of  the  lock  by  unscrewing  the  top 
screw,  opened  the  door,  and  had  the  piano 
removed.  He  then  put  the  latch  back,  and 
left  it  as  be  had  found  it  He  states  that 
he  stood  out  in  the  yard  while  the  party 
had  gone  after  the  screw-driver.  One  of  the 
ladles  says  be  went  out  of  the  front  gate, 
and  walked  up  the  sidewalk,  as  though  he 
was  looking  for  something  to  break  in  the 
room.  Plaintiff  had  previously  told  Galla- 
gher that  no  one  should  enter  his  residence 
and  take  the  piano  unless  be  was  paid  back 
$110  he  had  paid  on  It  and  that  he  would 
keep  it  until  be  paid  off  the  Judgment  The 
piano  was  sold  under  the  order  of  sale,  and 
bid  in  by  the  Goggan  Bros.  Plaintiff  gave 
notice  at  the  sale  that  the  levy  was  illegal. 

It  is  a  well-settled  rule  of  common  law 
that  In  the  execution  of  civil  process  an 
officer  is  not  authorized  to  break  open  an 
outer  door,  or  raise  a  window,  or  forcibly 
enter  the  dwelling  house  of  the  defendant  in 
execution,  used  and  occupied  as  such  by  him, 
without  his  consent  If  he  gains  admission 
without  force,  he  may  go  from  room  to  room, 
or  forcibly  enter  an  inner  room,  or  break 
open  trunks,  wardrobes,  etc.,  (or  the  pur- 
pose of  a  necessary  levy.  2  Freem.  Ex'ns, 
par.  256;  Mnrfree,  Sher.  par.  268;  Kdley  v. 
Schuyler  (R.  I.)  39  AU.  893,  44  L.  R.  A.  435, 
T8  Am.  St.  Rep.  887;  Ilsley  t.  Nichols,  22 
Am.  Dec.  425;  Swain  v.  MIzner,  60  Am.  Dec 
244;  Bnydacker  v.  Brosse,  89  Am.  Dec.  561; 
People  V.  Hubbard,  35  Am.  Dec.  628;  State 
V.  Beckner,  132  Ind.  371.  31  N.  E.  950,  32 
Am.  St  Rep.  257.  Numerous  other  author- 
ities might  be  cited,  but  this  will  suffice. 
This  is  conceded  by  the  able  counsel  for  the 
appellees,  but  he  Insists  that  an  exception 
exists  to  this  general  rule  where  the  officer 
Is  commanded  by  the  writ  to  seize  specific 
property.  Authorities  are  cited  by  counsel 
to  support  this  contention,  but  In  our  opin- 
ion, the  great  weight  of  authority— especial- 
ly decisions  of  later  years— la  to  the  con- 
trary. Kelley  v.  Schuyler  (R.  I.)  39  Atl. 
S93,  44  L.  R.  A.  435,  78  Am.  St  Rep.  887; 
State  V.  Beckner,  132  Ind.  371,  81  N.  E.  950, 
32  Am.  St.  Rep.  257;  Swain  v.  Mizner,  69 
Am.  Dec.  244;  Snydacker  v.  Brosse,  99  Am. 
Dec.  551;  3  Freem.  Ex'ns,  par.  408;  Murfree, 
Sher.  par.  268.  Mr.  Freeman,  In  his  excel- 
lent work  on  P^xecutlons  (volume  3,  par.  468); 
after  stating  the  effect  of  the  holding  in 
Keith  V.  Johnson,  1  Dana,  604,  25  Am.  Dec. 
167,  which  supports  counsel's  contention, 
says,  "The  more  recent  decisions,  however, 
indicate  that,  in  the  absence  of  statutes 
specially  authorizing  it  an  officer  is  In  no 
case  warranted  in  breaking  Into  a  dwelling 
for  the  purpose  of  serving  any  civil  process. 
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and  benue  that  lie  may  not  lawfully  do  ao 
under  an  ezecatlon  in  replevin."  Tbe  com- 
mon-law action  of  repleyln  was  to  recover 
possession  of  specific  property,  and  the  writ 
kM^ed  therein  commanded  the  sheriff  to 
seize  the  Identical  property  for  which  the  ac- 
tion was  brought  to  recover.  The  writ  In 
this  case  has  no  greater  force  than  the  writ 
of  replevin,  and  the  cases  cited  hold  that 
In  the  execution  of  the  writ  of  replevin  the 
ofHcer  cannot  effect  a  forcible  entrance  Into 
the  dwelling  of  the  defendant  In  said  writ 
for  the  purpose  of  seising  the  property. 

The  next  question  is,  did  the  officer  in  this 
case  use  such  force  as  to  make  his  action 
a  trespass?  It  seems  the  test  as  to  whether 
it  was  a  trespass  is  analogous  to  that  of 
burglary  when  the  entry  Is  made  with  Intent 
to  commit  a  criminal  offense.  2  Freem. 
Bx'ns,  par.  256.  Under  our  Penal  Code  (ar- 
ticle 842,  relating  to  burglary),  the  entrance 
Into  a  house  at  an  unusual  place,  with  Intent 
to  commit  a  felony  or  theft,  constitutes  a 
forcible  entry.  In  construing  this  statute  the 
court  of  criminal  appeals  has  held  that  it 
was  a  question  of  fact  whether  an  open 
window  is  an  unusual  place  of  entry.  Alex- 
ander V.  State,  31  Tex.  Cr.  R.  859,  20  S.  W. 
756.  The  testimony  shows  that  the  officer. 
In  making  the  levy,  climbed  through  an  outer 
open  window.  Whether  it  was  an  unusual 
place  Is  not  shown  by  the  evidence  in  the 
record.  If  It  was  an  unusual  place  of  en- 
try, then  the  officer  was  not  authorized  to 
make  the  entry,  unless,  as  contended  by  ap- 
pellees, the  officer  had  begun  the  levy,  and 
such  entry  was  a  continuation  thereof.  We 
are  of  the  opinion  that  such  contention 
should  not  be  sustained.  The  evidence 
shows  that  the  first  entry  Into  the  house  by 
the  officer  was  lawful,  and  while  In  there 
he  could  have  used  the  necessary  force  for 
the  purpose  of  making  the  levy;  but  he  did 
not  do  this,  but  saw  proper  to  voluntarily 
leave  the  building,  and  when  he  did  so  be 
lost  the  right  to  re-enter  by  force.  That 
he  Intended  when  he  left  the  bouse  to  re- 
enter did  not  preserve  to  him  the  right  to 
afterwards  make  a  forcible  entry.  If  the 
levy  was  made  by  unauthorized  force,  It  was 
void,  and  the  officer  is  liable  therefor.  8 
Freem.  Ex'ns,  par.  468. 

For  the  reasons  stated,  we  think  the  court 
erred  In  Instructing  a  verdict  for  appellees, 
and  the  judgment  Is  reversed,  and  the  cause 
remanded  for  another  triaL  Reversed  and 
remanded. 


WALTERS  T.  OANTRELIi  et  «l. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  IS, 

1902.) 

HUSBAND  AOT)  WIFB!— JOINT  JUDGMENT— LIA- 
BILITY OP  WIFE'S  SEPARATE  ESTATE— IN- 
JUNCTION —  FRAUDULENT  CONVEYANCE  — 
CANCELLATION. 

1.  A  ludgment  against  a  husband  and  wife 
may   be  satisfied   out  of  the   wife's  separate 


property,  thoogh  it  does  not  sped&eally  direct 
that  execution  may  Issue  againat  her  property. 
2.  Injunction  will  not  lie  to  restrain  execu- 
tion against  a  wife's  separate  property  ou  a 
jndgment  against  husband  and  wife  on  a  joint 
note,  on  the  contention  that  the  note  was  not 
given  for  necessaries,,  or  for  expenses  incnired 
for  her  separate  estate,  or  for  any  tort  commit- 
ted by  her. 


I  Dy 
3.1 


3.  A  mother  deeded  property  to  her  18  year 
old  BOD,  who  had  lived  with  her  all  his  life. 
Before  the  deed  was  made,  he  was  present,  and 
heard  her  consult  attorneyi  as  to  how  the 
property  could  be  arraneed  so  as  to  place  it 
beyond  her  creditors.  'The  trial  court  found 
that  there  was  no  consideration  for  the  con- 
veyance. Held  sufficient  to  justify  a  finding 
that  the  conveyance  was  for  the  purpose  of 

{ilacing  the  property  beyond  the  reach  of  cred- 
tors. 

4.  Where  a  deed  to  a  son  conveyed  02  acres 
of  land,  and  execution  was  levied  on  26  acres 
thereof  as  the  debtor's  property,  it  was  error, 
on  decreeing  the  conveyance  fraudulent  at  the 
instance  of  the  execution  creditor,  to  render  a 
decree  canceling  the  deed  as  a  whole,  but  it 
ahonid  liave  iieen  canceled  only  as  to  the  28 
acres. 

Appeal  from  district  court,  CoUln  county; 
J.  E.  Dlllard,  Judge. 

Injunction  by  Jacob  Walters  against  C. 
A.  Cantrell  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reformed 
and  affirmed. 

This  Is  a  suit  t»onght  by  appellant,  Jacob 
Walters,  against  O.  A.  Cantrell  and  J.  O. 
Belden,  constable  of  precinct  No.  S,  appel- 
lees, to  enjoin  the  sale  of  about  26  acres  of 
land  upon  which  execution  had  beoi  levied 
by  said  constable.  A  temporary  writ  of  in- 
junction was  Issued.  At  the  final  trial  appel- 
lant claimed  the  land  by  virtue  of  a  con- 
veyance from  his  mother,  H.  J.  Wren.  The 
land  at  the  time  of  the  conveyance  being 
the  separate  property  of  the  said  M.  J.  Wren, 
and  M.  J.  Wren  owing  no  debts  that  were 
a  charge  upon  her  separate  property,  appel- 
lant claimed  a  fee-simple  title  to  the  land 
In  controversy.  Appellees  asserted  that  tlte 
conveyance  was  fraudulent  and  void,  and 
that  the  land  was  subject  to  a  jndgment  In 
favor  of  C.  A.  Cantrell,  appellee,  agabtst 
M.  J.  and  J.  R.  Wren,  on  which  judgment 
the  execution  enjoined  had  been  laaued.  The 
conrt  rendered  jndgment  dissolving  the  In- 
junction and  cancelhig  the  deed,  and  adjudg- 
ed that  the  land  In  controversy  was  subject 
to  the  judgment  In  favor  ot  O.  A.  CantrelL 
Plaintiff  appealed. 

The  trial  court  filed  the  following  findings 
of  fact:  "(1)  I  find  that  J.  R.  and  M.  J. 
Wren  were  husband  and  wife,  and  bnTO 
been  since  1890.  I  find  that  plaintiff,  Jacob 
Walters,  Is  a  son  of  M.  J.  Wren  by  a  former 
husband.  (2)  I  find  that  In  February,  1898, 
the  said  J.  R.  and  M.  J.  Wren  executed  their 
note  to  the  defendant  O.  A.  Cantrell,  and 
that  said  Cantrell  brought  suit  on  said  note 
March  3,  1900,  and  obtained  judgment  on 
said  note  In  the  justice  court  against  the 
said  J.  B.  and  M.  J.  Wren  jointly,  and  the 
said  judgment  Is  now,  and  was  at  the  time 
when  It  was  obtained,  to  wit,  14tb  day  of 
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Inne,  190(X  a  valid  and  mbslstliig  jadgment 
against  said  J.  B.  and  M.  J.  Wren;  that  on 
the  lOth  day  of  July,  1900,  an  ezecntlon  was 
duly  issued  en  said  Judgment  and  was  pla- 
ced in  the  hands  of  J.  O.  Belden,  constable 
of  precinct  No.  8  of  CoUln  county,  Texas,  and 
by  virtue  of  said  execution  the  said  con- 
stable, Belden,  levied  upon  the  land  here  in 
cmtroversy,  and  advertised  the  same  for 
sale  on  the  1st  Tuesday  hi  September,  1800. 
(3)  I  find  that  i^alntiff,  Jacob  Walters,  ap- 
plied for  and  obtained  a  tonporary  writ  ot 
Injunction  restraining  said  sale  on  the  4th 
day  of  September,  1900.  (4)  I  find  that  the 
62  acres  of  land,  including  the  land  in  con- 
troversy, to  wit,  26  acres,  was  on  the  2Sth 
day  of  September,  1890,  the  separate  prop- 
erty of  said  M.  J.  Wren,  having  been  pur- 
chased by  her  with  funds  Inherited  from  the 
estate  of  her  father,  deceased;  that  she  pur- 
cbased  said  62  acres  of  land  from  W.  N.  Ar- 
rlngton  and  wife  on  the  22d  day  of  Bepton- 
ber.  laeo.  (B)  I  find  that  on  the  25th  day  of 
September,  1889,  the  said  M.  J.  Wren,  Joined 
by  her  husband,  J.  R.  Wren,  for  a  purported 
consideration  of  $850  paid,  and  the  assump- 
tion of  notes  against  said  land,  executed  an 
Instrnmoit  in  writing  purporting  to  convey 
said  62  acres  of  land  to  Jacob  Walters,  plain- 
tiff herein,  and  said  deed  or  Instrument  ot 
writing  was  duly  recorded  on  the  8d  day 
ot  November,  1890,  in  vcriume  9a  P-  543, 
Deed  Records  of  Gollln  county,  Texas.  (6)  I 
And  that  the  said  3.  R.  Wren  and  M.  J. 
Wren  are  now,  and  were  at  the  time  of  tiie 
execution  of  said  deed  to  Jacob  Walters, 
notoriously  Inaolvent,  and  were  at  the  time 
largely  indebted  to  the  said  O.  A  Cantrell 
and  various  other  parties  in  the  sum  of  sev< 
eral  thousand  dollars.  I  find  that  the  plain- 
tiff, Jacob  Walters,  is  a  minor  son  of  said 
M.  J.  Wren,  and  Is  now  about  10  years  of 
age,  and  that  he  has  all  of  bis  life  lived 
with  his  mother,  M.  J.  Wren,  and  well  knew 
tbe  Insolvency  and  the  Indebtedness  of  M. 
J.  and  J.  R.  Wren,  and  of  their  purpose  in 
executing  said  Instrument  (7)  I  find  that 
tbe  said  pretended  deed  from  J.  R.  and  M. 
J.  Wren  to  said  Jacob  Walters  was  simulat- 
ed, and  that  in  fact  no  consideration  was 
paid  by  the  said  Jacob  Walters  to  said  gran- 
tors, or  either  of  them.  (8)  1  find  that  the 
said  Instrument  was  executed  for  the  pur- 
pose of  placing  the  property  therein  men- 
tioned beyond  the  reach  of  the  creditors  of 
the  said  J.  R.  and  M.  J.  Wren,  and  that  this 
fact  was  well  known  to  the  plaintiff,  Jacob 
Walters,  when  he  received  said  Instrument 
and  that  it  was  not  Intended  by  tbe  parties 
to  said  deed  that  any  right  or  title  should 
pass  thereby."  These  conclusions  are  snp- 
port<>d  by  tbe  evidence^  and  are  adopted  by 
this  court 

Al)emath}  A  Mangnm,  for  appellant    John 
Doyle  and  H.  L.  Davis,  for  appellees. 

BOOKHOUT,  J.  (after  staUng  the  tacts). 
L  The  appellant  contends  that  as  the  land 


In  controversy  was  the  separata  property  ot 
Mrs.  M.  J.  Wren,  and  tbe  Judgment  against 
her  was  upon  a  simple  contract  and  did  not 
decree  that  execution  might  be  levied  upon 
her  separate  property,  the  trial  court  erred  in 
holding  that  the  28  acres  of  land  In  contro- 
versy was  subject  to  the  Judgment  of  C.  A. 
Cantrell  against  J.  B.  and  M.  J.  Wren.  This 
Judgment  was  rendered  \n  the  Justice's  court 
precinct  No.  8  of  Collin  county,  on  June  14, 
1900,  against  tbe  husband  and  wife,  after 
service  upon  each  of  them.  It  was  in  full 
force  and  effect  at  the  time  ot  the  trial  in 
the  lower  court;  not  having  been  annulled, 
set  aside,  or  appealed  from.  It  had  next  been 
paid.  The  Judgment  was  valid  and  binding 
upon  the  wife.  Baxter  v.  Dear,  24  Tex.  17. 
76  Am.  Dec.  88;  Carson  v.  Taylor  fTex.  OlT. 
App.)  47  S.  W.  895.  A  Judgment  against  the 
husband  and  wife  may  be  satined  out  <tf 
the  common  property,  or  the  separate  pr<^ 
erty  of  either  of  them,  although  the  Judg- 
ment does  not  specifically  direct  that  execu- 
tion may  be  levied  upon  the  separate  prop- 
erty of  the  wife.  Deposit  Co.  v.  Campbell 
(Tex.  Olv.  App.)  66  S.  W.  66;  Carson  v.  Tay- 
lor (Tex.  Civ.  App.)  47  8.  W.  395;  Howard 
V.  North,  B  Tex.  290,  51  Am.  Dec.  768;  Bax- 
ter T.  Dear,  supra. 

2.  It  is  contended  that  the  court  erred  In 
refusing  to  permit  appellant  to  prove  that  the 
note  sued  on  by  Cantrell,  and  upon  which 
the  Judgment  of  Cantrell  was  based,  and  up- 
on which  Judgment  the  execution  enjoined 
was  issued,  was  not  given  for  necessaries'  tor 
herself  and  her  cliildren,  and  was  not  tor 
expenses  Incurred  by  M.  J.  Wren  for  tbe 
benefit  of  her  separate  estate,  nor  tor  any 
tort  committed  by  her,  but  that  said  note 
was  given  for  groceries  bought  by  said  J. 
R.  Wren  during  the  marriage  of  M.  J.  Wren. 
It  is  contended  that  tbe  testimony  would  have 
proven  that  the  land  in  controverey,  which 
is  the  separate  property  of  M.  J.  Wren,  was 
not  subject  to  the  execution  of  0.  A.  Cantrell. 
The  appellant  offered  to  prove  the  facts  set 
out  In  this  contention.  The  evidence  was 
not  admissible.  This  was  a  collateral  attack 
upon  a  Judgment  rendered  by  a  court  of  com- 
petent Jurisdiction.  It  has  been  repeatedly 
held  that  such  a  Judgment  cannot  be  Inquired 
into  collaterally,  but  can  only  be  set  aside 
in  a  direct  proceeding.  Carson  v.  Taylor  and 
Deposit  Co.  V.  Campbell,  supra;  Nichols  v. 
DIbrell,  61  Tex.  641;  Freeman  v.  McAnlnch, 
87  Tex.  130.  27  S.  W.  97,  47  Am.  St  Rep.  TO. 

3.  It  Is  insisted  that  the  court  erred  in 
finding  that  the  deed  from  J.  R.  and  M.  J. 
Wren  to  appellant  was  executed  for  the  pur- 
I>08e  of  placing  tbe  property  therein  mention- 
ed beyond  the  reach  of  the  creditors  of  J. 
R.  and  M.  J.  Wren,  and  that  this  fact  was 
well  known  to  Jacob  Walters,  appellant 
The  evidence  shows  that  appellant  is  a  son 
of  Mrs.  M.  J.  Wren,  that  he  has  lived  with 
his  mother  all  his  life,  and  that  he  was  about 
18  yeara  old  when  she  deeded  htm  the  land. 
Before  the  deed  was  made  to  him,  he 


792 


60  80UTHWBSTBRN  REPORTEB. 


CTei. 


present,  and  heard  her  conBult  attorneys  aa 
to  how  this  property  could  be  arranged  so  as 
to  prevent  !t  from  being  taken  on  the  Cantrell 
debt.  The  trial  court  found  that  no  consid- 
eration was  paid  by  appellant  to  bis  mother 
for  the  property.  The  evidence  Is  sufficient 
to  Justify  the  finding  that  the  conveyance  to 
appellant  was  for  the  purpose  of  placing  the 
property  conveyed  beyond  the  reach  of  the 
grantors*  creditors. 

4.  The  contention  that  the  court  erred  in 
canceling  the  deed  from  M.  J.  and  J.  R.  Wren 
to  appellant,  of  date  September  26,  1899,  and 
recorded  In  volume  90,  p.  543,  CoUln  County 
Deed  Records,  for  the  reason  that  said  deed 
conveys  62  acres  of  land,  and  only  26  acres 
are  In  controversy  In  this  suit.  Is  well  taken. 
The  levy  which  was  sought  to  be  enjoined 
In  this  suit  was  made  on  26  acres  only  of  the 
land  described  In  the  deed.  The  Judgment 
should  only  have  canceled  the  deed  as  to  the 
26  acres  so  levied  upon.  The  Judgment  will 
be  reformed  In  this  respect,  and  here  ren- 
dered canceling  the  deed  as  to  the  said  26 
acres  levied  upon  and  described. 

The  Judgment  as  reformed  Is  affirmed. 
The  other  contentions  of  appellant  not  herein 
discussed  are  overruled.  Reformed  and  af- 
flrmed. 


BAN  ANTONIO  &  A.  P.  RT,  00.  t.  THOMP- 
SON. 

(Conrt   of   Civil  Appeals  of  Texas.     Feb.  8. 

1902.) 

CAREIBRS— PRODUCE— DBLAT    IN    SHIPMBNT- 
LIABILITT— MEASURE  OF  DAMAGES. 

1.  A  railway  agent  agreed  to  have  a  refrig- 
erator car  at  B.  on  Hay  11th.  On  May  12th  a 
refrigerator  car  arrived,  and  the  vegetables 
left  on  the  13Ui;  their  destinatioa  being  chan- 
ged several  times  after  shipment.  PlaintitC 
testified  that  they  were  damaged  while  wait- 
ing for  the  second  car,  bat  also  that  when 
they  arrived  at  their  final  destination  tbey  had 
begun  to  rot;  that  he  chanRed  their  destina- 
tion because  he  thought  he  might  sell  them  at 
another  point,  and  a  delay  of  a  day  would  not 
hart  them.  Held  insafficient  to  warrant  a  find- 
ing of  damage  by  reason  of  delay  at  B. 

2.  A  railroad  company  chargeable  with  un- 
reasonable delay  in  holding  a  car  containing 
vegetables  Is  liable  for  the  natural  consequen- 
ces thereof,  even  beyond  its  own  line. 

3.  Where  a  railway  agent  at  the  point  to 
which  vegetables  were  consigned  agrees  to 
send  the  car  containing  them  as  soon  as  it 
arrives  to  another  point,  and  thereby  their 
destination  is  changed  to  the  latter,  the  meas- 
ure of  damages  for  delay  in  holding  the  car 
at  the  original  destination  is  the  difference  in 
values  at  the  changed  destination. 

Appeal  from  Bee  county  court;  Fred  G. 
Chambllss,  Judge. 

Action  by  Edgar  Thompson  against  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany. Judgment  for  plaintifT,  and  defend- 
ant appeals.    Reversed. 

Proctors,  for  appellant  S.  J.  Lancaster, 
tw  appellee. 


JAMES,  0.  J.  This  action  la  to  recover 
damages  to  a  car  load  of  vegetables  shipped 
from  Beeville  over  apitellanfs  road.  Ac- 
cording to  the  testimony,  certain  facts  are 
clear.  These  facts  are  that  plalntUT  on  Ma; 
10,  1900,  ordered  a  refrigwator  car,  which 
the  agent  at  Beeville  agreed  to  bave  there 
on  the  morning  of  the  lltb.  Tlie  car  ten- 
dered on  that  morning  was  not  a  refrigera- 
tor car,  and  plaintiff  refused  to  use  It.  The 
next  day  a  refrigerator  car  was  brouglit 
there,  and  the  vegetables  loaded  upon  it  by 
plaintiff,  and  it  left  Beeville  on  the  night  of 
the  13th,  destined  for  Kansas  City.  On  the 
morning  of  the  14th,  plaintiff  bad  the  agent 
at  Beeville  change  the  destination  to  Dallas. 
That  morning  plaintiff  reached  Kenedy,  and 
there  had  the  agent  again  change  the  des- 
tination to  Waco,  as  be  thought  he  might 
dispose  of  the  produce  there.  He  arrived  at 
Waco  that  night  at  about  S  o'clock.  The  car 
arrived'  there  the  same  night  at  11:30.  The 
car  was  held  at  Waco  some  days,  and  was 
then  sent  on  to  Dallas  by  plaintiff's  Instmc- 
tlon.  There  was  no  testimony  whatever  that 
would  have  warranted  a  finding  that  there 
was  any  d^ay  in  the  transportation  of  the 
car  from  Beeville  to  Waco,  nor  In  the  trans- 
portation from  Waco  to  Dallas.  Nor  is 
there  any  testimony  upon  which  a  Jury  conld 
have  found  damage  to  the  vegetables  by  rea- 
son of  the  delay  of  24  hours  at  BeevUIe. 
True,  plaintiff  says  generally  that  they  were 
damaged  by  being  kept  in  wagons,  await- 
ing the  second  car;  but  his  other  teatimony 
shows  that,  if  there  was  any  such  damage. 
It  was  not  material,  because  he  testlfled  that 
when  the  car  arrived  at  Dallas  the  vegetables 
had  begun  to  rot  Xbey  had  evldmtly  not 
begun  to  rot  at  Beeville,  or  he  would  not 
have  testified  that  they  had  begun  to  rot  at 
Dallas.  He  evidently  had  no  Idea  they  had 
begun  to  rot  before  then.  He  further  stated 
that  he  had  the  destination  changed  to  Waco 
because  he  thought  he  might  sell  the  vege- 
tables to  better  advantage  there,  and  the 
delay  of  a  day  at  Waco  would  not  hurt  the 
vegetables.  This  testimony  of  plaintiff  him- 
self Is  wholly  Inconsistent  with  damage  hav- 
ing occurred  to  them  at  Beeville,  awaithig 
shipment  Upon  the  evidence  contained  in 
this  record,  we  are  of  opinion  that  no  Issue 
should  have  been  submitted  to  the  Jury,  ex- 
cept that  bearing  on  the  delay  at  Waco.  Up- 
on this  matter  there  was  a  well-defined  is- 
sue of  fact  as  to  whether  or  not  that  delay 
was  owing  to  the  fault  of  plaintiff  or  of  de- 
fendant The  submission  of  other  Issues  not 
really  existing  hi  the  case  naturally  tended 
to  obscure  the  real  Issue. 

The  question  of  defendant's  liability  for 
damages  occurring  on  the  Missouri,  Kansas 
&  Texas  Railway  does  not  arise.  There  is 
nothing  to  show  delay  or  undue  hunrtifag  on 
that  line;  and  if  it  should  be  found  that  de- 
fendant was  cbargeaUe  with  unre.'isonable 
delay  of  the  car  at  Waco,  and  this  was  the 
cause  of  the  damaged  couditiuu  of  the  prod- 
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ace,  defendant  would  be  liable  for  all  the 
natural  consequences  thereof  during  the  en- 
tire tranBlt,— erren  beyond  its  own  line. 

Ab  to  the  measure  of  damages:  If  It 
should  be  found  that  defendant's  agent  at 
Waco  agreed,  as  plaintiff  contends,  to  send 
the  car  on  to  Dallas  as  soon  as  It  sh-  uld  ar- 
rive at  Waco,  and  thereby  the  destination 
was  again  changed  to  Dallas,  the  measure  of 
damages  sbould  be  based  upon  the  difference 
In  Talnes  at  Dallas. 

Reversed  and  remanded. 


SKAOGS  et  al.  v.  DESKIN  et  al. 

(Court  of  Oivil  Appeals  of  Texas.    Jan.  22, 

1902.) 

WII-LS-COKSTRUCTION  —  PROPBRTT  CONVBT- 
ED  — COMMUNITY  PROPERTY  —  ACCEPT ANCB 
OP  BEQUEST— ESTOPPBLi  TO  DISPUTE  BAL- 
ANCE OP  WILL— TRESPASS  TO  TRY  TITLE- 
PARTITION— UFB  TENANT-RIGHT  TO  SUB. 

1.  Testator  and  his  wife  owned  a  community 
estate  consisting  of  a  tract  of  land  and  cer- 
tain personalty.  Testator's  will  gave  to  bis 
wifa  ''one-half  of  all  my  land,  the  division  line 
to  be  run  in  the  same  direction  that  the  inrea- 
eut  field  fence  rans,  and  that  is  nearly  north 
and  sontb.  My  wife  is  to  bare  the  N.  E.  end 
of  the  land,  including  my  homestead";  and  to 
his  children  "one-half  of  all  my  land,  the  N. 
W.  end  of  the  land."  The  will  directed  that 
all  testator's  live  stock,  except  2  mules  and  8 
cows,  which  he  gave  his  wife,  should  be  sold, 
and  the  proceeds  divided  among  their  chil- 
dren, etc.  Held  an  attempt  on  the  part  of  tes- 
tator to  dispose  of  the  entire  community  es- 
tate, and  not  merely  of  his  half  thereof. 

2.  Testator  and  his  wife  owned  a  community 
estate,  consisting  of  •  tract  of  land  and  cer- 
tain personalty.  His  will  attempted  to  dispose 
of  the  entire  property,  giving  half  the  land  to 
the  wife  and  the  other  half  to  the  children, 
and  most  of  the  personalty  to  the  wife.  Held 
that,  as  without  the  will,  the  wife  would  be 
entitled  to  but  one-half  the  personalty,  her  ac- 
ceptance of  more  than  half  estopped  her  from 
asserting  any  community  rights  in  any  i>art 
•t  the  land  disposed  of  by  the  will. 

8.  A  person  owning  a  life  Interest  in  land 
can  bring  a  suit  to  try  title  and  for  partition 
thereof. 

Appeal  from  district  court,  Karnes  county; 
Jns.  C.  Wilson,  Judge. 

Action  to  try  title  and  for  partition  by 
Minnie  Skaggs  against  Hal  Deskin  and  oth- 
ers. From  the  judgment  rendered,  plaintiff 
and  others  appeaL    Reversed. 

A.  J.  Prichard  and  M.  B.  Little,  for  appel- 
lants.   Bell  &  Browne,  for  appellees. 

JAMBS.  O.  J.  The  facts  of  this  case, 
briefly  stated,  are:  R.  R.  Skaggs  and  bis 
wife,  Amanda,  owned  a  community  estate, 
consisting  of  a  tract  of  land  and  certain 
personalty.  Sicaggs  died,  leaving  a  will,  duly 
probated,  as  follows:  "The  State  of  Texas, 
County  of  Karnes:  I,  R.  R.  Skaggs,  of  this 
county  and  state,  being  of  sound  mind  and 
understanding,  do  make  this,  my  last  will 
and  testament,  In  manner  and  form  as  fol- 
lows: First.  I  give,  devise,  and  bequeath 
to  my  wife,  Amanda  J.  Skaggs,  one-half  of 
all  my  land,  tba  dlvlslan  line  to  be  run  in 


the  same  direction  that  the  present  field 
teace  runs,  and  that  Is  nearly  north  and 
south.  My  wife  is  to  have  the  N.  B.  end  of 
the  land,  including  my  homestead.  I  also 
give  to  her  my  largest  span  of  mules,  and 
my  wagon  and  hack,  and  all  my  farming 
Implements  belonging  to  my  farm,  and  eight 
cows,  to  be  selected  by  my  wife  out  of  my 
stock  of  cattle,  and  all  of  my  money  that  I 
have  on  hand  at  the  time  of  my  death,  and 
all  that  may  be  due  me  at  the  time  of  my 
death,  after  paying  all  of  my  burial  ex- 
penses. Second.  I  give,  devise,  and  bequeath 
to  such  of  my  children  as  may  be  living  at 
my  death  one-half  of  all  my  land,— the  N. 
W.  end  of  tbe  land;  that  Is,  the  said  half 
of  my  land  Is  to  be  kept  leased  or  rented  to 
the  best  advantage,  and  the  money  collect- 
ed thereon  to  be  paid  in  equal  parts  to  my 
children  yearly,  and  at  the  death  of  my  chil- 
dren the  said  land  shall  then  be  tbe  prop- 
erty of  ail  my  own  grandchildren  equally. 
Third.  I  hereby  direct  my  executor  to  sell 
and  dispose  of  all  toy  live  stock  except  the 
two  mules  and  eight  cows  that  goes  to  my 
wife,  to  sell  to  the  highest  bidder  for  cash, 
and  the  cash  to  be  divided  equally  between 
all  my  children  and  my  wife's  children. 
Fourth.  My  organ  that  is  now  in  the  pos- 
session of  Mr.  &  Mrs.  Crow,  of  Falls  City, 
Texas,  is  to  be  the  property  of  tbe  Cumber- 
lin  Presbyterian  Church,  and  used  at  this 
place  for  the  benefit  of  the  Cenkester  Con- 
gregation so  long  as  there  is  a  congregation 
here,  and  when  the  congregation  fails  to 
exist  here  then  the  organ  shall  be  delivered 
over  to  Calvert  Congregation  of  Karnes  City, 
Texas.  Fifth.  I  hereby  appoint  Tom  Gamp- 
bell,  of  Atascosa  county  and  state  of  Texas, 
executor  of  my  last  will  and  testament.  In 
testimony  whereof  I,  R.  R.  Skaggs,  the  testa- 
tor, have  to  this  my  last  will  and  testament 
set  my  hand  this,  the  eth  day  of  December, 
A.  D.  1884.  [Signed]  R.  R.  Skaggs.  Wit- 
ness:   B.  C.  Crow." 

The  following  agreement  and  report  are 
a  part  of  the  statement  of  facts: 

"It  Is  agreed  by  and  between  counsel  for 
plaintiff  and  defendants  that:  (1)  Plaintiff 
Is  one  of  two  children  of  R.  R.  Skaggs,  and 
Mrs.  Susan  Mudd  the  other,  living  at  time 
of  his  death.  (2)  That  R.  R.  Skaggs  was  liv- 
ing with  his  second  wife,  Amanda  J.  Skaggs, 
who  survived  him,  and  she  is  now  dead. 
(3)  R.  R.  and  Amanda  J.  Skaggs  bnd  no  chil- 
dren by  their  said  marriage,  but  Amanda  J. 
Skaggs  had  by  a  former  marriage  four  chil- 
dren, viz.,  Jack  and  Tom  Deskin,  Mrs.  Letha 
Young,  and  Mrs.  Mattie  Deskin,  who  survive 
her.  (4)  That  plaintiff  and  defendants,  viz.. 
Minnie  Skaggs,  plaintiff,  .Tack  and  Tom  Des- 
kin, Mrs.  Letha  Young,  and  Mrs.  Mattie  Des- 
kin, and  Mrs.  Susan  Mudd,  defendants,  de- 
rive title  through  a  common  source,  viz..  R. 
R.  and  Amanda  J.  Skaggs.  (B)  That  all 
property,  both  real  and  personal,  owned  by 
R.  R.  and  Amanda  J.  Skagjis.  or  either  of 
them,  at  the  time  of[^tij|  death  of  fti[l^ 
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Bkaggi,  WM  commoiilty  property  ot  R.  R. 
and  AnuBda  J.  Skagga.  (6)  That  R.  R. 
Skaggs  died  testate,  and  faia  aald  will  was 
probated  In  Karnes  county,  Texas.  The  said 
Amanda  J.  Skaggs  qualified  as  administra- 
trix with  tbe  will  annexed;  and  that  the 
exhibit  marked  'A,'  hereto  attached,  contains 
a  complete  list  of  all  property  owned  by  said 
R.  R.  and  Amanda  J.  Skaggs  at  the  time  of 
bis  death;  and  that  the  said  Amanda  J. 
Skaggs  to(A  charge  of  and  disposed  of  all 
of  said  p»«onal  property  except  such  as  was 
on  hand  at  time  of  filing  of  her  final  report 
as  shown  by  the  record  thereof,  which  may 
be  used  as  evidence  in  this  cause." 

The  following  report  was  made  by  Aman- 
da Skaggs  as  administratrix  of  the  com- 
mnnlty  of  herself  and  R.  R.  Skaggs: 

"Now  comes  Amanda  J.  Skaggs,  adminis- 
tratrix of  the  estate  of  R.  R.  Skaggs,  de- 
ceased, and  reports  to  tbe  court  that  due  and 
legal  notice  has  been  served  upon  her  that 
the  sureties  upon  her  b«»d  as  such  admin- 
istratrix have  asked  to  be  relieved  from  fur- 
ther liability.  This  action  of  said  sureties 
was  in  compliance  with  the  wishes  of  said 
administratrix,  and  she  therefore  refuses  to 
give  a  new  boai,  but  hereby  resigns  the 
administration  of  said  estate,  and  makes  tbe 
following  exhibit  of  said  estate:  (1)  Tbe 
following,  belonging  to  said  community  es- 
tate of  deceased  and  administratrix,  came 
Into  administratrix's  possession,  to  wit: 
174Vt  acres  of  land,  valued  at  $1,747.50;  8 
bead  stock  horses,  valued  at  936.00;  2  mules, 
valued  at  $30.00;  1  wagon,  valued  at  $15.00; 
1  hack,  valited  at  <5.00;  16  head  of  cattle, 
valued  at  $128.00;  7  head  of  hogs,  valued  at 
$20.00;  1  mower  and  rake,  valued  at  $20.00; 

1  stalk  cntter,  valued  at  $25.00;  1  cultivator, 
valued  at  $10.00;  1  planter,  valued  at  $10.00; 

2  plows,  valued  at  $12.00;  4  hives  bees, 
valued  at  $4.00;  1  garden  plow,  valued  at 
$2.00;  household  furniture,  valued  at  $15.00; 
19  head  of  sheep,  valued  at  $19.00;  casta 
from  E.  Rparza,  $6.60;  open  account  of  A. 
T^tt,  $13.00;  open  account  of  J.  Skaggsi, 
$32.00;  open  account  of  K  A.  Crow,  $100.00. 
^  Of  the  community  estate  the  adminis- 
tratrix has  sold  tbe  following  6  bend  of  steer 
cattle,  $54.00.  Tbe  wolves  killed  all  sbeep 
but  11.  and  one  of  them  is  on  hand.  Tbe 
administratrix  has  paid  out  tbe  following 
amounts:  To  Dr.  Beakley,  for  last  sickness, 
$77.50;  to  Dr.  J.  M.  Mason,  for  last  sickness, 
$13.00;  to  Graves  &  Wilson,  $32..50;  to  John 
Taylor,  $14.65;  and  others,  amounting  in  the 
aggregate  $164.65.  Administratrix  has  ad- 
vanced to  Minnie  Skaggs.  one  of  tbe  two 
daughters  of  R.  R.  Slcaggs,  on  hfer  portion  of 
tbe  estate,  $29.00.  The  administratrix  is  the 
same  Amanda  J.  Skaggs  mentioned  and  al- 
luded to  as  the  wife  of  testator  R.  R. 
Skaggs,  and  legatee  under  the  last  will  of 
the  said  testatw  to  one-half  of  the  tostntor's 
lands,  and  to  all  the  farming  implements 
mentioned  in  the  inventory,  and  to  tbe  hack, 
wagon,  right  cows,  and  two  mules.    Sh«  has 


therefore  set  apart  and  appropriated  to  taer 
own  use,  under  said  will,  her  comnnuiilt; 
one-half  interest  in  said  land  97%  acres, 
malcing  a  total  that  she  has  set  apart  to  ber- 
self,  8  cows,  2  mules,  1  wacon,  1  hack,  1 
mower,  1  rake,  1  cultivator,  1  planter,  2 
t^ows,  1  stalk  cutter,  and  all  accounts  due 
to  said  R.  R.  Skaggs.  None  of  accounts  ow 
Ing  to  said  estate  have  been  collected,  and 
no  money  bdonging  to  said  testator  has 
come  to  tbe  bands  of  the  administratrix. 
All  of  the  property  owned  by  testator,  or  In 
which  he  had  an  Interest,  except  where  this 
report'  shows  sold  or  dead,  Is  yet  in  this  ad- 
ministrator's hands,  which  Is  as  follows: 
174%  acres  of  Und,  10  bead  of  stock  cattle, 
2  bead  of  mules,  10  head  cattle,  1  back,  1 
wagon,  2  plows,  1  garden  plow,  4  hives  of 
bees,  1  stalk  cntter,  ail  household  fnrnltare, 
bead  of  bogs,  and  all  accounts.  Adminis- 
trator charges  hwself  with  sales  herrin  re- 
ported, and  asks  credit  for  debts  paid  and 
amounts  advanced  Minnie  Skaggs.  Amanda 
3.  Skaggs. 

"Sworn  and  subscribed  before  me,  the  mi- 
derslgned  authority,  this  Slst  day  of  August, 
1896.  W.  N.  Robinson,  J.  P.  &  ex  Officio  N. 
P.  Karnes  Co.,  Tex." 

The  court  gave  Judgment  In  favor  of  the 
children  of  Mrs.  Skaggs  for  her  community 
half  Interest  In  the  land,  and  also  one-half 
of  tbe  community  half  of  Skaggs,  making 
three-fourths,  upon  the  theory  that  either  the 
will  of  Skaggs  did  not  refer  to  or  dispose  of 
more  than  his  community  half  of  the  land, 
or,  if  It  did,  Mrs.  Skaggs  had  not  estopped 
herself  by  accepting  benefits  under  the  wllL 
The  facts  are  undisputed,  and  the  questions 
Involved  are  purely  of  law.  We  are  of 
opinion  that  the  will,  construed  by  Its  terms, 
undertook  to  dispose  of  the  entire  estate. 
The  reference  to  land  in  the  will  indicates 
that  the  testator  bad  in  his  mind  tbe  entire 
tract,  and  not  an  undivided  half  thereof.  He 
divides  the  land  to  which  he  refers  In  two 
equal  parts  by  a  line.  He  evidently  was  re- 
ferring to  an  entire  tract  and  not  a  tract 
to  be  segregated  and  made  certain  by  a  sep- 
aration of  undivided  Interests.  He  speaks 
in  the  will  of  all  the  property  as  hla.  He 
says  "my  land,"  "my  homestead,"  "my 
farm,"  "my  span  of  mules,"  "my  farming 
implements,"  "my  money,"  etc.  He  even 
goes  so  far  as  to  direct  that  all  his  live  stock, 
except  the  two  rauies  and  eight  cows  that 
go  to  his  wife,  should  be  converted  Into  mwi- 
ey,  and  the  proceeds  divided  between  his 
and  her  children.  It  would  not  be  contend- 
ed that  in  this  he  was  referring  to  an  un- 
divided half  of  the  animals.  His  disposition 
of  the  personal  property  leaves  no  doubt  as 
to  bis  intention  to  deal  by  tbe  will  with  the 
entire  estate,  and  not  simply  with  his  un- 
divided half.  It  would,  we  think,  be  doing 
violence  to  the  language  of  die  tnstrmnent 
to  bold  otherwise. 

Tbe  next  question  is,  did  Mrs.  Skaggs  re- 
ceive  and  accept   under   tbe   will    beneflta 
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▼hlch  she  woidd  not  <^erwlae  have  been 
entiaed  to?  Tbe  testator  waa  entltied  to  an 
nndlTlded  half  of  the  penonalty,  and,  bat 
for  the  will,  she  would  not  have  been  en- 
titled to  this  half.  She  was  made  the  sole 
legatee  of  moat  ail  of  It,  and  aa  legatee  her 
report  ataows  she  received  and  accepted  It 
This  was  sufficient  to  estop  her  from  claim- 
ing her  community  rights  In  any  of  the  prop- 
erty disposed  of  by  this  will.  Smith  v.  Sut- 
ler, 85  Tex.  laO,  1»  S.  W.  1083.  The  wUl 
gave  to  the  testator's  children,  so  long  as 
they  shall  live,  the  revennea  of  the  half  left 
to  them.  Thereafter  It  should  belong  to  his 
grandchildren  equally.  No  question  Is  rais- 
ed by  assignment  as  to  tbe  right  of  his  chil- 
dren to  brhig  this  suit  to  try  title  or  to  bave 
partition,  and  we  think,  although  they  did 
not  own  tbe  fee,  but  merely  bad  an  Interest 
tw  life  In  the  land,  they  were  aathorized 
to  maintain  this  action.  Thurber  v.  Con- 
ners,  57  Tex.  96.  The  will  virtually  provided 
for  a  division  of  tbe  land  In  halves,  but  a 
line  to  be  run  In  a  certain  way. 

Tbe  result  of  the  views  above  expressed  Is 
that  the  Judgment  should  be  reversed  In 
BO  far  as  It  adjudicates  the  respective  In- 
terests In  the  land,  and  Judgment  rendered 
h«e  decreeing  to  plaintiff  Minnie  Skaggs 
aad  the  intervener  Susan  Mndd  one-half  of 
the  land,  to  be  taken  off  the  northwest  end 
of  tbe  tract  by  a  division  line  aa  defined  in 
the  wUl,  and  to  defendants  Thomas  Deskln, 
Letha  Toung,  and  Interveners  A.  J.  Deskin 
and  Mattle  Deskln,  each  an  undivided  one- 
tourtb  of  tbe  northeast  half  of  the  land  as 
cot  off  by  such  line.  In  respect  to  parti- 
tion the  decree  will  be  in  tbe  form  adopted 
by  the  Judgment  of  the  district  court  The 
cosu  of  this  court  and  that  of  tbe  district 
court  up  to  the  date  of  the  Judgment  of 
tliat  court  will  be  adjudged  against  defend- 
ants Thomas  Deskln  and  Letha  Young  and 
Interveners  A.  J.  Deskln  and  Mattle  Deskln. 
The  costs  of  the  partition  proceedings  will 
be  left  for  adjudication  by  tbe  district  cooit, 
and  tbe  cause  will  be  remanded  for  tbe  pu^ 
pose  of  effectuating  the  partition. 


RENFRO  V.  HARBIS. 
(Omit  of  dvil  Appeals  of  Texas.     Feb.  28, 
1902.) 
Corrected    opinion.    For    former   opinion, 
»ee  66  S.  W.  460, 

COLIiARD,  J.  In  lookmg  over  the  opinion 
of  this  court  filed  January  29,  1902,  we  no- 
tice a  typographical  error  in  the  second  sec- 
tion of  the  optailon.  66  S.  W.  461.  It  states, 
"Nor  do  we  find  error  In  the  court's  sustaln- 
lag  Renfro's  plea  to  the  Jurisdiction."  It 
■bould  read,  "Nor  do  we  find  error  In  tbe 
conrfs  sustaining  exceptions  to  Renfro's 
plea  to  the  Jurisdiction;"  and  the  words  "er- 
ccptlon  to"  are  Interlined  in  the  original  opiit- 


Ion  In  tbe  proper  place  to  make  the  opb 
read  as  it  should,  and  aa  the  matter  wai 
fact  decided. 


HABERMANN  v.  HEIDRICH  et  at' 
(Court  of  Civil  Appeals  of  Texaa.     Feb. 
1902.) 

SURBrry— RIQHT  of  action  against  PHIl 
PAU— TIMH  OF  ACCROAL— LIMITATIONS-S 
PENSION  —  ABSENOB  FSOU  STATS  — CEl 
FIED  QUBTTIONS. 

1.  A  surety  on  a  note,  who  pays  the  si 
on  the  maker's  default.  Is  not  subrogated 
the  rights  of  the  payee,  and  can  maintain 
action  on  the  note  Itself,  but  his  right  of 
tlon  against  the  maker  is  founded  on  an 
plied  proraise,  and  where  he  does  not  pay      i 
note  until  after  the  maker  has  left  the  si 
and   become   resident   in    anothM,   limitati    i 
will  not  be  suspended  by  reason  ot  the  latt 
absence   from  the  state,   the   canse  of  aci    < 
against  hfm  not  having  arisen  while  he  '    i 
in  the  state. 

2.  Tbe  court  of  civil  appeals  will  not  cer  ' 
questions  to  the  supreme  court  unless  s(  i 
one  of  its  members  is  In  doubt  about  the  qi  i 
tion'  cerUfied,  or  the  question  Hself  is  of  gi  i 
public  interest 

On  motion  for  rebearing  and  to  cen  ! 
question  to  supreme  court    Overruled. 
For  former  opinion,  see  66  S.  W.  106. 

KET  J.  After  dne  consideration  of  1  ! 
motion  and  tbe  arg^ument  submitted  In  s  i 
port  of  it,  we  are  stlU  satisfied  that  our  I 
met  decision  was  correct  It  Is  conced  i 
as  suggested  by  counsel,  tliat  Heldrlcb, 
surety,  had  the  right  before  Habermann, 
principal,  left  tbe  state,  to  compel  the  pa;  ! 
to  institute  suit  upon  the  note,  and  it  n  i 
be  that  he  had  other  rights  besides;  but  : 
did  not  have  the  right  to  maintain  this 
tlon  until  after  be  had  paid  the  debt  <  i 
that  right  was  not  created  by  the  contr  i 
embodied  to  the  note.  The  latter  right  I  i 
no  existence  until  Heldrlcb  paid  tbe  de  i 
and  in  determtolng  the  question  of  limltat  i 
as  against  that  right  It  la  not  permissible  i 
consider  other  righto  that  may  have  b<  : 
secured  by  the  contract,  and  may  or  m  i 
not  have  been  barred  by  limitation.  1  I 
statute  relied  on  as  toking  the  case  out  i 
the  statute  of  limitations,  reads  thus: 
any  person  against  whom  there  shall  ! 
cause  of  action,  shall  be  without  the  11m 
of  this  state  at  the  time  of  the  accrutog  i 
such  action,  or  at  any  time  during  whi: 
the  same  might  have  been  maintained,  II 
person  entitled  to  such  action  shall  be  i 
liberty  to  bring  the  same  against  such  p ! 
son  after  bis  return  to  tbe  state,  and  II 
time  of  such  person's  absence  shall  not  I 
accounted  or  taken  as  a  part  of  the  time  Hi 
ited  by  any  of  the  provisions  of  this  titi<! 
It  was  decided  in  Lynch  v.  Ortleib,  87  Tc 
591,  30  S.  W.  545,  that  the  statute  quod 
does  not  apply  when  the  defendant  has  li 
come  a  resident  of  another  state  before  tl 
cause  of  action  accrues,  and  has  not  retni' 
ed  to  this  Btote.  Acceptinir  that  decision 
the  law,  and  applying  It  to  this  case,  t 

>  Writ  ot  error  dented  tor  want  of  Jurisdiction. 
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only  question  that  remains  Is,  wben  did  tbe 
plaintiff's  cause  of  action  accrue?  If  be- 
fore Habermann  left  Texas,  then  the  statute 
quoted  applies;  but.  If  after  that  time,  tbat 
statute  does  not  apply,  and  the  statute  of 
limltatlouB  was  not  suspended.  Now,  If  the 
plaintiff's  cause  of  action  was  based  upon 
the  note  executed  by  Habermann  and  him- 
self, and  resulted  from  Haberuiann's  failure 
to  pay  the  note  according  to  its  terms,  then 
the  plaintiff's  contention  would  be  correct, 
because  the  note  fell  due  before  Habermann 
left  the  state.  But  Falres  t.  CockereU,  88 
Tex.  429,  81  8.  W.  190,  639,  28  L.  B.  A.  528, 
settles  the  question  that  when  a  surety  dis- 
charges the  debt  he  Is  not  subrogated  to 
the  rights  of  the  payee,  and  can  maintain 
no  action  upon  the  note,  and  that  his  right 
of  action  against  the  principal  Is  founded 
upon  an  Implied  promise,  resulting  from  the 
fact  that  the  surety  has  paid  the  debt, 
which,  as  between  the  principal  and  sure- 
ty, the  principal  should  have  paid.  Apply- 
ing the  doctrine  of  that  case  to  this,  it  is 
manifest  that  the  right  of  action  relied  upon 
here  did  not  exist  before  Habermann  left 
the  state,  because  at  that  time  Heidrlch,  the 
surety,  bad  not  paid  tbe  debt  and  no  Judg- 
ment had  been  obtained  against  him  for  it. 
In  reference  to  the  motion  requesting  us 
to  certify  the  controlling  question  to  the  su- 
preme court,  we  deem  It  proper  to  say  that, 
while  the  statute  authorizes  this  court  to 
certify  any  question  it  may  deem  proper.  It 
was  not  intended  tbat  the  authority  thus 
conferred  should  be  used  as  a  means  of  ap- 
peal in  every  case  not  otherwise  appealable, 
and  In  which  a  litigant  was  dissatlsfled  with 
a  mling  of  this  court  In  our  Judgment,  the 
authority  conferred  upon  this  court  to  citi- 
fy questions  to  the  supreme  court  should  not 
be  exercised  unless  some  member  of  this 
court  is  in  doubt  about  the  question  cer- 
tified, or  the  question  Itself  Is  one  of  very 
great  public  Interest  The  questions  Involv- 
ed In  this  case  do  not  come  within  either 
dass,  and  therefore  the  motion  to  certify  will 
be  overruled. 


LEHMAN   et  al.   v.    CHATHAM   MACHIN- 
ERY CO. 
(Court  of   Civil  Appeals  of   Texas.     Feb.   6, 
1902.) 

MORTOAQES— PORH— DBSD  AS  HORTQAOE}— 

EVIDENCE. 

A  deed  to  real  estate,  thoufirh  absolute  In 

form,  may  be  showu  by  parol  evidence  to  have 

been  intended  as  a  mortgage,  and  will  be  given 

the  effect  of  a  mortgage. 

Appeal  from  district  court,  Milam  county; 
W.  G.  Taliaferro,  Judge. 

Trespass  to  try  title  by  the  Chatham  Ma- 
chinery Company  against  John  A.  Lehman 
and  others.  From  a  Judgment  in  favor  of 
plaintiff,  defendants  appeal.    Reversed. 

This  suit  was  brought  In  the  district  court 
vt  Milam  county  by  A.  M.  Rhodes  and  H.  G. 


Rhodes,  a  copartnership  doing  business  un- 
der the  firm  name  of  the  Chatham  Machin- 
ery Company,  in  the  form  of  trespass  to  try 
title  and  for  damages,  against  G.  Schrader 
and  John  and  Selma  Lehman;  and  Judgment 
was  rendered  upon  a  verdict  for  the  com- 
pany, from  which  defendants  have  appealed. 
The  court  Instructed  the  Jury  to  return  a 
verdict  for  the  plaintiff,  tbe  company.  il> 
Plaintiffs  read  In  evidence  general  warranty 
deed  of  John  D.  Carodiers  to  defendant  John 
A.  Lehman,  dated  April  7,  1891,  reciting  cou- 
sldaratlon  of  $287.50,  of  which  ?87.5t)  Is  ac- 
knowledged as  paid  in  cash  and  two  promis- 
sory notes,  each  for  $100,  due  one  November 
1,  1891,  and  the  other  November  1,  1892,  for 
tbe  land  sued  for.  (2)  General  warranty 
deed  of  G.  Schrader,  May  9,  1896,  to  A.  M. 
and  A.  G.  Rhodes,  reciting  a  cash  considera- 
tion of  $300  for  the  land  sued  for.  (3)  Gen- 
eral warranty  deed  of  defendants  John  A. 
Lehman  and  his  wife,  Selma,  duly  acknowl- 
edged, for  the  land,  to  plaintiffs  A.  M.  an^ 
H.  G.  Rhodes,  expressing  a  cash  considera- 
tion of  $2,000,  of  date  March  2S,  1803,  wlilcb 
conveys  the  land  In  controvCTsy.  (4)  There 
was  testimony  to  the  effect  tiiat  deed,  of 
John  A.  Lehman  to  Schrader,  executed  In 
1862,  was  Intended  as  a  mortgage  to  secure 
a  loan  of  $300,  and  that  Rhodes,  one  of  the 
plaintiffs,  was  Informed  of  the  fact  before 
they  took  a  deed  from  Schrader,  which  the 
parol  evidence  shows  they  did  do;  they 
agreeing  to,  and  did,  pay  Schrader  the  ^30) 
ft>r  Lehman.  Lehman  was  indebted  to  plain- 
tiffs for  mill  machinery  about  $2,000,  and 
there  was  testimony,  besides  that  of  Iieh- 
man,  tending  to  show  that  the  deed  of  Leh- 
man and  wife  was  Intended  by  the  parties 
as  a  mortgage  to  secure  tile  debt  It  was  in 
proof  that  the  land  was  the  homestead  of 
Lehman  and  wife  before  and  during  the 
time  of  these  transactions,  and  Is  their 
homestead  yet.  The  notes  of  Lehman  evi- 
dencing his  debt  to  the  company  were  not 
delivered  to  him,  and  all  the  while  he  has 
retained  possession  of  the  premises,  residing 
on  the  same.  There  was  testimony  on  tlie 
part  of  plaintiffs  disputing  the  mortgage  ef- 
fect of  the  deed,  and  knowledge  on  their 
part  of  such  asserted  fact 

Monta  J.  Moore,  for  appellants.  Hefley, 
McBride  &  Watson,  for  am>elleea. 

GOLLARD,  J.  (after  stating  the  facts.) 
Unquestionably,  the  court  below  committed 
error  in  instructing  the  Jury  peremptorily  to 
return'  a  verdict  for  the  plaintiffs,  and  that 
error  assigned  Is  sustained.  The  testimony 
warranted  the  submLssion  of  the  question  as 
to  whether  or  not  the  deeds,  though  abso- 
lute in  form,  were  Intended  as  security  only 
for  debt  and.  If  such  was  the  fact  whether 
plaintiffs,  or  either  of  them,  had  notice  of 
the  fact  as  to  the  deed  to  Schrader  at  or  be- 
fore his  deed  to  them.  The  court  under  the 
facts,  should  have  left  these  questions  to  the 
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Jury.  It  has  been  long  since  and  often  de- 
dded  by  the  courts  of  this  state  that  a  deed 
to  land,  absolute  In  form,  may  be  shown  by 
parol  evidence  to  have  been  Intended  as  a 
moi-tgage  or  merely  security  for  debt,  and  In 
case  of  sncb  a  finding  It  will  have  the  ef- 
fect of  a  mortgage.  Hardle  v.  Campbell,  63 
Tex.  296.  citing  Carter  v.  Carter,  5  Tex.  93; 
Fowler  T.  Stoneum,  11  Tex.  478,  62  Am. 
Dec.  490;  Hudson  v.  Wilkinson,  46  Tex.  445; 
Loving  V.  Mllllken,  59  Tex.  423.  "The  true 
test  Is  the  existence  or  nonexistence  of  tbe 
relation  of  debtor  and  creditor"  after  the 
deed,  but  this  and  all  the  facts  bearing  on 
the  issue  should  be  considered  together.  Ap- 
pellant has  cited  many  other  authorities  In 
support  of  his  contention,  but  we  deem  it 
onnecessary  to  cite  all  of  them. 

Because  of  the  error  in  the  court's  charge, 
as  above  Indicated,  the  judgment  of  the  low- 
er court  Is  reversed,  and  the  cause  remand- 
ed.   Reversed  and  remanded. 


TEXAS  &.  P.  BY.  CO.  v.  HAMIITTON  et  al.t 

IConrt  of  Civil  Appeals  of  Texas.     Dec.  21, 

1901.) 

RAILROADa— FRIGHTBNINO    ANIMALS— LIABIL- 

ITY—BVIDHJNCEl— INSTRUCTIONS. 

1.  Decedent  and  others  were  riding  mules  on 
1  public  road  alongside  defendant  s  railroad 
tracks,  about  80  yards  distant.  A  train  came 
np  from  behind,  and,  when  about  300  yards 
away,  whistled  for  a  flag  station,  and  also  in 
response  to  the  conductor's  signal  to  stop. 
Tliere  was  positive  evidence  that  the  engineer, 
when  opposite  decedent  and  his  companions, 
K.1W  them,  smiled,  gave  10  or  12  blasts  on  the 
whistle,  and  let  off  a  volume  of  steam.  De- 
cedent's mule  was  frightened,  and  threw  him. 
Defendant's  evidence  tended  to  show  that  only 
tbe  customary  signals  were  given.  Held  to  sup- 
port a  verdict  agaiust  the  company. 

2.  A  charge  that  if  the  engineer  saw  de- 
cedent, and  sounded  the  whistle  and  let  off 
stenm  in  order  to  frighten  the  animal,  or  with 
rpiison  to  believe  that  the  animal  would  he 
frightened,  defendant  would  be  liable;  that  if 
te  did  not  see  decedent,  or  if  only  the  cns- 
tomary  signals  were  given,  or  if  unnecessary 
uolse  was  made  without  intention  to  frighten 
the  animal,  and  without  reason  to  believe  that 
it  would  be  frightened,  defendant  would  not 
be  liable, — was  as  favorable  to  defendant  as  it 
could  aslt. 

3.  Tbe  evidence  showed  that  the  mule  was 
of  average  docility;  that  It  manifested  some 
■igns  of  uneasiuess  when  It  discovered  tbe 
train,  hut  was  controlled  by  Its  rider  until  the 
unusual  noises  just  opposite  it;  that  the  sad- 
dle turned  when  it  jumped  out  of  the  road, 
out  it  did  not  appear  that  the  saddle  was  de- 
lectively  fastened.  Held  not  to  show  contribu- 
tory negligence,  as  matter  of  law,  on  decedent's 
part,  in  falling  to  dismount  from  the  mule. 

4.  An  instruction  that  if  decedent  knew  the 
train  was  approaching  in  time  to  have  taken 
such  action  to  avoid  injury  as  a  person  of  ordi- 
nary prudence  would  have  done,  and  failed  to 
do  so,  and  snch  failnre  contributed  to  the  in- 
jury, the  company  was  not  liable,  was  a  suffi- 
cient charge  on  contributory  negligence,  in  the 
absence  of  correct  charges  asked  by  defendant. 

RA  charge  requiring  a  verdict  for  defend- 
*at,  regardless  of  whether  such  facts  caused 
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or  contributed  to  tbe  Injury,  was  properlj 
fused. 

Appeal  from  district  court,  ^owle  cou 
J.  M.  Talbot,  Judge. 

Action  by  Lela  Hamilton  and  ot 
against  tbe  Texas  &  Pacific  Railway  C 
pany.  Judgment  In  favor  of  certain  pi 
tiffs,  and  defendant  appeals.    Affirmed. 

W.  T.  Armlstead,  for  appellant  F. 
Ball,  for  appellees. 

TBMPLETON,  J.  This  suit  was  broi 
by  tbe  father,  mother,  wife,  and  chlidrei 
Hovace  Hamilton  to  recover  damages 
tained  by  them  on  account  of  his  de 
which  was  alleged  to  have  been  caused  by 
negligence  of  the  Texas  &  Pacific  Rail' 
Company.  A  Jury  awarded  the  wife 
children  the  sum  of  $2,000,  and  the  comp 
has  app>ealed. 

Hamilton  lived  In  Bowie  county,  a  si 
distance  west  of  Oak  Grove,  a  flag  statioi 
appellant's  road.     The  town  of  Dekalb, 
of  appellant's  regular  stations.   Is   sltut 
eight  or  ten  miles  east  of  Oak  Orov&    A  i 
He  road  runs  from  Dekalb  to  Oak  Gi 
and  points  beyond.    The  dirt  road  lies  n< 
of  tbe  railroad  track,  and  runs  approxlm 
ly  parallel  with  It,  being  distant  therefi 
at  the  place  of  the  accident  about  30  ya 
The  track  and  right  of  way  are  fenced, 
the  public  road  is  outside  the  Incloaure. 
tbe  day  be  was  killed,  Hamilton  went  fi 
bis  borne  to  Dekalb  In  company  with 
Stuart    After  transacting  their  business 
that  place,  they  started  to  return  home.    < 
Lacy  was  with  them,  and  they  were  all 
lug    mules.      When    they    reached    a    p< 
about  one-fourth  mile  east  of  Oak  Gn 
a  regular  passenger  train  of  appellant  pi 
ed  them,  going  west     Hamilton's  mule 
came  frightened,  ran  away,  threw  him 
and  killed  blm.    Hamilton  and  hia  comp 
ions  were  in  tbe  public  road,  which  at  t 
point  slightly   inclined   toward   the   ralln 
track   as   they   advanced.     When    the  ti 
was  about  300  yards  from  and  behind  th' 
tbe  usual  whistle  for  tbe  station  was  sou 
ed.     There   were   passengers   on   board 
Oak  Grove,  and  the  conductor,  by  pulling 
bell  cord,  notified  the  engineer  ot  the  ft 
and  be,  to  let  tbe  conductor  know  that 
had  received  the  notice  and  would  stop 
the    station,   again    sounded    the    wbls 
Hamilton  and  those  with  blm  beard  the  i 
nals  and  continued  to  ride  on,  Hamilton 
ing  in  front.    There  was  direct  and  posit 
evidence  to  the  effect  that  when  the  tr 
was  about  opposite  Hamilton  tbe  engin 
looked  at  and  saw  blm  and  his  companic 
smiled,  laughed,  and  gave  10  or  12  Bb( 
sharp,  quick  blasts  of  tbe  whistle,  and 
off  a   volume  of  steam  in   their  directl 
that  thereupon  Hamilton's  mule  became 
manageable,   dashed  out  of  tbe   road,   t 
threw  him  off.     On  tbe  other  hand,  th 
was  testimony  tending  sti-ongly  to  establ 
tbe  facts  that  only   the  customary  sigi 
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wen  glTcn,  and  so  nnusual  noises  were 
made,  and  that  the  engines  never  saw  Ham- 
ilton and  bis  companions.  In  this  state  of 
the  evidence,  the  finding  of  the  Jury  upon 
tSiese  controverted  Issues  of  fact  Is  conclu- 
sive, and  the  ctmtentlon  of  appellant  that 
the  evidence  Is  not  sufficient  to  support  the 
verdict  In  tttese  particulars  cannot  be  sus- 
tained. 

The  court  charged  the  jury,  In  substance, 
that  If  the  engineer  saw  Hamilton,  and 
sounded  the  whistle  and  let  off  the  steam 
for  the  purpose  of  frightening  the  animal  he 
was  riding,  or  If  he  saw  Hamilton  and 
sounded  the  whistle  and  let  off  the  steam  un- 
necessarily, knowing  or  having  reason  to  be- 
lieve that  the  doing  so  would  probaUy  fright- 
en his  mule  and  cause  Hamilton  to  be  in- 
jured, tiien  appellant  would  be  liable  for  the 
consequences  of  such  uncalled-for  and  nn- 
Justifiable  acts  of  Its  servant.  In  submit- 
ting" appellant's  theories  of  the  case,  the 
court  Instructed  the  Jury  that  If  the  engineer 
did  not  see  Hamilton,  or  if  only  the  cus- 
tomary signals  were  given  and  the  usual 
noises  made,  or  If  unusual  and  unnecessary 
noises  were  made,  but  there  was  no  Inten- 
tion to  thereby  frighten  Hamilton's  mule  and 
Injure  Its  rider,  and  tiie  engineer  did  not 
know  or  have  reason  to  believe  that  the  ef- 
fect of  such  noises  would  be  to  frighten  the 
mule  and  Injure  Hamilton,  then.  In  either 
event,  appellant  would  not  be  liable.  Ap- 
pellant was  not  entitled  to  more  favorable 
Instructions  on  these  Issues,  and  Its  com- 
plaints as  to  these  charges  are  not  well 
taken.  Hargls  v.  Railway  Co.,  75  Tex.  19, 
12  a  W.  963;  Railroad  Co.  v.  Traub  (Tex. 
ClT.  App.)  47  S.  W.  282;  Railroad  Oo.  T. 
Moscley  (Tex.  Civ.  App.)  58  S.  W.  48. 

Appellant  insists  that  Hamilton  was  guUty 
of  contributory  negligence  In  not  dismount- 
ing from  his  mule  when  he  became  aware 
of  the  train's  approach,  because  the  mule 
was  wild  and  unmanageable,  and  his  sad- 
dle was  not  securely  fastened  on.  The  evi- 
dence shows  that  the  mule  was  of  average 
docility  and  gentleness,  and  that  the  saddle 
turned  when  the  mule  Jumped  out  of  the 
road,  but  does  not  show  that  the  saddle  was 
caused  to  turn  by  reason  of  Its  being  de- 
fectively fixed  on  the  mule.  The  evidence 
further  shows  that  the  mule  manifested  some 
signs  of  uneasiness  when  It  discovered  the 
coming  train,  but  was  controlled  by  Its  rid- 
er until  the  unusual  and  unnecessary  noises 
were  made  Just  opposite  to  It  Such  being 
the  evidence,  the  court  would  not  have  been 
authorized  to  hold,  as  a  matter  of  law,  that 
Hamilton  was  guilty  of  contributory  negli- 
gence In  not  dismounting  from  his  mule,  and 
we  would  not  be  Justified  In  disturbing  the 
finding  of  the  Jury  upon  that  Issue.  The 
court  Instructed  the  Jury  that  If  Hamilton 
knew  that  the  train  was  approaching  In 
time  to  have  taken  such  action  to  avoid  In- 
Jury  to  himself  as  a  person  of  ordinary  pm- 
denoe  would  have  taken  under  like  clrcum- 


stances,  and  faUed  to  do  sot  and  such  fail- 
ure caused,  or  contributed  to  cause,  hU  In- 
jury, then  the  plaintiffs  could  not  recover. 
This  was  a  sufficient  charge  on  the  Issue 
of  contributory  negUgmce,  at  least  In  the  ab- 
sence of  correct  charges  asked  by  appellaoL 
The  special  charges  requested  by  appellant 
In  respect  of  this  matter  were  erroneous,  be- 
cause (1)  they  required  a  verdict  for  the 
defendant  regardless  of  whether  the  facts  to 
be  found  caused  or  contributed  to  cause  the 
accident:  and  (2)  they  dedared  that  the 
facts  stated  amounted  to  contributory  negli- 
gence, when  It  was  a  question  of  fact  for  the 
Jury  to  determine,  under  all  the  evidence, 
whether.  If  such  facts  existed,  an  ordinarily 
prudent  person  would  have  acted  as  Hamil- 
ton did. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  affirmed.    Affirmed. 

On  Rehearing. 
(Jan.  11,  1902.) 

In  Its  motion  for  rehearing,  appelant  com- 
plains that  we  erred  in  approving  that  para- 
graph of  the  court's  charge  wherein  the  Jury 
were  authorized  to  find  for  the  plalntKTs  If 
they  believed  that  the  engineer  sounded  the 
whistle  Intentionally  for  the  purpose  ol 
frightening  Hamilton's  mule.  The  conten- 
tion is  that  the  charge  Is  In  confilct  with  the 
rule  of  law  announced  by  the  supreme  court 
In  the  Cooper  Case,  88  Tex.  607,  32  S.  W.  517, 
and  by  this  court  in  the  Yarbrough  Case.  39 
S.  W.  109C.  The  objection  now  urged  to  the 
charge  was  not  presented  by  any  assignment 
of  error,  and  was  not  passed  on  by  us.  Ap- 
pellant not  only  did  not  present  Its  conten- 
tion In  resi)ect  to  this  Issue  In  the  lower 
court,  but  It  there,  by  special  charge,  nrgerl 
the  opposite  contention,— that  it  was  not  lia- 
ble unless  the  whistle  was  Intentionall.v 
sounded. 

The  objection  comes  too  late  to  be  consM- 
ered,  and  the  motion  for  rehearing  Is  over- 
mled. 


PARLIN  &  ORENDORFF  OO.  r.  MOORE. 

(CJouit  of  Civn  Appeals  of  Texas.     Feb.  12, 

1902.) 

MORTOAGES—FORECIX)?URB— DISTRICT  CC'BT 
—  INCIDENTAL  JURISDICTION  —  PARTIES - 
CONVERSION  OF  MORTQAQBD  PROPERTT- 
LIABILITT. 

1.  A  mortgagee  suing  in  the  district  court 
to  foreclose  a  mortgage  on  real  and  personal 
property  may  join  as  parties  defendant  third 
persons  alloged  to  have  converted  the  persoual 
property,  though  the  value  thereof  is  less  tban 
$000.  and  the  district  court  would  hare  had 
uo  jurisdiction  of  a  separate  action  therefor. 

2.  A  mortgagee  of  real  and  personal  prop- 
erty suing  to  foreclose  his  mortgage  may  join 
junior  mortgagees  of  the  personnl  property  as 
defendants,  and  have  their  rights  adjudicated, 
regardless  of  the  amount  involved. 

3.  A  mortgagee  of  personal  property  conTert- 
ed  by  third  persons  may  elect  to  recover  the 
value  thereof  from  the  latter,  and  ia  not  le- 
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qalr«d  to  tnfbice  Ua  mortcsge,  esiteclanr 
where  they  hare  placed  the  property  beyond 
hia  reach. 

4.  An  objection  that  a  senior  mortgagee  of 
real  and  personal  property  should  hare  been 
compelled  to  enforce  his  mortgage  against  the 
real  estate  before  being  allowed  to  recover  the 
value  of  the  personal  property  from  junior 
mortgagees  on  account  of  their  conversion 
tlwreof  was  untenable  where  the  Judgment  di- 
rected that  the  real  estate  be  firet  aold,  and 
it  was  only  in  the  event  that  it  was  insufficient 
to  satisfy  the  debt  that  they  were  made  liable. 

Appeal  from  district  court,  McLennan 
county;   Sam  R.  Scott,  Judge. 

Action  by  John  Moore  against  the  Parlln 
&  OrendoriC  Company  and  another.  Judg- 
ment for  plaintiff,  and  defendant  corporation 
appeals.    Affirmed. 

F.  IfL  Maxwell,  for  appellant  Scarbor- 
mch  &  Scarborough,  for  appellee. 

KEY,  J.  This  case  is  submitted  In  this 
court  on  an  agreed  statement  of  facts,  found 
oo  pages  16,  16,  17,  and  18  of  the  transcript, 
which  discloses  no  conflict  of  testimony,  and 
la  adopted  by  this  court  as  conclusions  of 
fact  The  suit  was  brought  by  aK>eUee, 
Moore,  to  foreclose  a  mortgage  made  by  the 
defendant  W.  S.  Rock,  and  covering  certain 
real  and  personal  property.  Parlin  &  Oren- 
dorff  Company  were  also  made  defendants, 
the  plaintiff  alleging  that  they  had  convert- 
ed the  personal  property,  and  were  liable  tot 
Its  value,  alleged  to  be  $100. 

Under  the  first  assignment  of  error  it  is 
contended  that,  while  the  district  court  had 
Jurisdiction  to  foreclose  the  mortgage,  be- 
cause  real  estate  was  Involved,  it  had  no  Ju- 
risdiction to  try  the  Issue  between  the  plain- 
tiff and  the  defendants  Parlln  &  Orendnrff 
Company,  because  tbe  amount  involved  was 
less  than  $500.  While  it  is  true  that  the 
district  court  would  have  bad  no  Jurisdiction 
of  a  separate  action  to  recover  the  alleged 
valne  of  the  personal  property  from  Parlln 
&  Orendorff  Company,  yet,  as  plaintiff  sued 
to  foreclose  his  mortgage,  and  the  district 
court  bad  Jurisdiction  because  real  estate 
was  involved,  he  had  the  right  to  make  Par- 
lln &  Orendorff  Company  parties  defendant 
and  recover  damages  from  them  for  a  con- 
version of  a  part  of  the  mortgaged  property. 
Cobb  V.  Barber,  92  Tex.  300,  47  S.  W.  903. 
Besides,  being  mortgagees  themselves,  while 
they  may  not  have  been  necessary  parties, 
plaintiff  bad  the  right  to  make  them  parties, 
and  let  their  rights  be  adjudicated,  regard- 
leas  of  the  amount  Involved. 

Parlln  A  Orendorff  Company  had  a  Junior 
mortgage  on  the  personal  property,  under 
which  they  caused  said  property  to  be  sold, 
and  the  conrt  held  that  if  the  real  estate 
did  not  sell  for  enough  to  satisfy  the  plain- 
tiff's mortgage,  he  could  recover  from  Par- 
lin A  Orendorff  Company  the  value  of  the 
persDoal  property,  or  so  much  thereof  as 
was  necessary  to  satisfy  his  demand.  This 
holding  Is  assaUed  under  the  second  assign- 
ment of  error  upon  the  tbeory  that  the  plain- 


tiff's remedy,  under  the  circumstances  stat- 
ed, was  to  enforce  his  mortgage  against  the 
purchaser  who  bought  the  property  wlien  it 
was  sold  under  the  Junior  mortgage,  the 
proof  sbo-wing  that  It  was  sold  to  a  citizen 
of  the  county  in  which  this  suit  was  insti- 
tuted, and  failing  to  show  that  it  was  not 
still  in  that  county.  It  has  been  decided  by 
this  court  that  a  mortgagee  may  elect  to  re- 
cover tbe  value  of  tbe  mortgaged  property 
when  It  has  been  converted  by  another,  and 
is  not  compelled  to  enforce  his  mortgage. 
Fouts  V.  Ayres,  11  Tex.  Civ.  App.  33S,  32 
S.  W.  435.  Besides,  the  court  below  incor- 
porated in  the  Judgment  a  finding  of  fact  t* 
the  effect  that  Parlln  ft  Orendorff  Company 
had  converted  the  personal  property  covered 
1^  the  plaintifTs  mortgage,  and  placed  it  be- 
yond his  reach,  and  there  is  no  assignment 
of  error  attacking  that  finding.  If  It  be  true 
that  Parlin  &  Orendorff  Company  had  placed 
tbe  mortgaged  property  beyond  the  plaln- 
tilTs  reach,  thereby  rendering  It  impossible 
to  enforce  bis  mortgage,  then  there  can  be 
no  doubt  as  to  tbe  liability  established  by 
the  Judgment  and  complained  of  by  appel- 
lants. 

As  to  the  contention  that  the  platntifl 
should  have  been  compelled  to  enforce  his 
mortgage  against  the  real  estate  before  he 
could  recover  from  appellants,  who  were 
Junior  mortgagees,  on  account  of  their  con- 
version of  the  mortgaged  property,  it  is  suf- 
ficient to  say  that  the  Judgment  fully  pro- 
tects them  in  that  regard.  It  directs  that 
the  real  estate  shall  be  sold  first  and  it  is 
only  in  the  event  of  the  fniiure  to  obtain 
sufficient  funds  from  that  source  to  satisfy 
the  plaintifTs  debt  that  any  recovery  Is  p^- 
mltted  against  the  appellants. 

No  error  has  been  pointed  out  and  the 
Judgment  will  be  affirmed.    Affirmed. 


RAPID  TRANSIT  RT.  00.  T.  LUSK. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  25, 
1002.) 

STRBBT    RAILWAYS— PASSENGERS— INJURIES 
—INSTRUCTIONS. 

Plaintiff,  a  street  car  passenger,  as  a  car 
slowed  down  upon  reaching  a  cross  street 
stepped  from  the  car  to  Its  sideboard,  intend- 
ing to  alight,  and  was  thrown  off  by  its  sudden 
start.  'I'hi're  was  evidence  showini;  that  by 
the  company's  rules  cars  only  stopped  to  Ipt  off 
passengers  after  crossing  cross  streets,  and  nlso 
evidrnee  that  the  car  .slowed  down  jn.Kt  as  it 
reached  a  cross  street  for  the  purpose  of  p«>r- 
mittiug  plaintiff  to  alight  Btfd,  that  an  iu- 
stmction  which  assumed  that  the  car  slowtMl 
down  when  reaching  the  crofw  street  to  enable 
plaintiff  to  Hlight  was  erroneous,  since  defend- 
ant's servants  were  not  ncKligent  in  slowing 
down  the  car  if  they  did  not  know  of  plaintiff's 
Intention,  while,  if  the  slowing  down  was  to 
enable  him  to  alight,  it  would  be  liable  Tor 
lack  of  ordinary  care,  and  these  were  matters 
of  fact  to  be  determined  by  the  jury. 

Appeal  from  district  court  QaUas  counti. 

ngitized  by  V^jOOQIC 
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Action  by  J.  A.  Lnsk  against  the  Rapid 
Transit  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

HoUoway  &  Holloway,  for  appellant 
Parks  &  Crawford,  for  appellee. 

BOOKHOUT,  J.  This  was  an  action  by  J. 
A.  Lnsk  against  the  Rapid  Transit  Railway 
Company  for  personal  injuries  received  by 
him  In  attempting  to  alight  from  a  moving 
trolley  car.  The  plaintiff  had  judgment,  and 
defendant  appeals. 

1.  The  appellant  complains  of  certain  para- 
graphs of  the  court's  charge  for  the  reason 
that  the  court  assumed  therein  that  at  the 
time  of  the  accident  the  car  had  been  stop- 
ped, or  its  speed  checked,  to  enable  the  plain- 
tiff to  alight  therefrom.  The  petition  alleged 
that  the  plaintiff  desired  to  alight  at  the 
intersection  of  Crowdus  and  Commerce 
streets.  Plalotlff  boarded  an  east-bound  trol- 
ley car  operated  by  the  defendant  company 
over  and  along  Commerce  street,  and  as  he 
was  getting  his  money  preparatory  to  pay- 
ing his  fare  he  dropped  a  half  dollar,  which 
rolled  off  the  car.  He  rang  the  bell  for  the 
purpose  of  halting  the  car,  so  as  to  get  off 
and  get  his  money.  The  car  was  running 
rapidly.  It  slowed  down  just  as  the  frcmt 
end  reached  Crowdus  street  a  cross  street. 
The  plaintiff  testified  that  in  attempting  to 
step  from  the  car  to  the  side  step,  which 
ran  along  the  entire  side  of  the  car,  with  a 
view  of  alighting,  he  was,  by  reason  of  a 
sudden  Jerk  of  the  car,  thrown  from  the  car, 
and  fell  to  the  ground,  sustaining  injuries. 
There  was  evidence  tending  to  show  that  by 
the  rules  of  the  company  the  cars  only  stop- 
ped at  the  far  side  of  cross  streets,  and  it 
was  contended  by  appellant  that  the  slowing 
down  of  the  speed  of  the  car  was  for  the 
purpose  of  bringing  the  car  under  control 
so  that  the  same  could  be  stopped  at  the 
usual  stopping  place,  the  far  side  of  Crowdus 
sti-eet  The  plaintiff  contended  that  the 
slowing  down  of  the  speed  of  the  car  was  to 
enable  plaintiff  to  alight  at  the  place  where 
he  attempted  to  alight.  There  was  evidence 
tending  to  support  each  of  these  contentions. 
The  paragraphs  of  the  charge  complained  of 
assumed  that  the  object  of  slowing  down 
the  car  was  to  enable  the  plaintiff  to  alight 
This  was  error.  If  it  was  the  custom  and 
rule  of  the  company  to  stop  its  cars  only  at 
the  far  side  of  the  cross  streets  for  the  pur- 
pose of  taking  on  and  letting  off  passengers, 
and  such  custom  was  generally  known  and 
observed  by  the  defendant's  agents  and  em- 
ployes in  operating  the  cars,  and  the  purpose 
of  checking  the  speed  of  the  car  was  to  bring 
the  car  under  control  so  that  the  same  could 
be  stopped  at  the  usual  stopping  place;  and 
If  the  agents  and  employes  of  defendant  did 
not  know  that  plaintiff  was  attempting  to 
alight  from  the  car,  or  ought  not  to  have 
reasonably  anticipated  that  plaintiff  or  some 
other  passenger  might  be  in  the  act  of  get- 


ting off  the  car,  and  be  Injured  as  the  re- 
sult of  a  sudden  movement  of  the  car,  then 
the  company  was  not  negligent  in  so  slow- 
ing down  the  speed  of  the  car.  If,  however, 
the  slowing  down  the  speed  of  said  car  was 
done  in  response  to  plaintlfTs  notice  that  he- 
desired  to  alight  and  to  enable  plalntlfT  to 
alight  and  in  doing  so  the  defendant  com- 
pany did  not  use  the  proper  care,— that  Is, 
such  care  as  a  prudent  and  cautions  person 
would  have  exercised  under  such  circum- 
stances,—then  it  was  guilty  of  negligence; 
and,  if  such  negligence  was  the  cause  of 
the  injury  to  plaintiff,  the  company  wonld 
be  liable,  unless  plaintiff  himself  was  negli- 
gent, and  his  negligence  contributed  to  the 
Injury.  These  were  anestions  of  fact  which 
should  have  been  settled  by  the  jur^  under  a 
proper  charge. 

2.  It  is  contended  that  the  court  erred  in 
its  charge  as  to  the  duty  and  care  owed 
by  defendant  to  plaintiff.  The  charge  sub- 
mitted the  duty  owed  by  a  carrier  to  a  pas- 
senger. In  this  there  was  no  error.  The  evi- 
dence contained  In  the  record  constituted 
plaintiff  a  passenger. 

The  other  matters  assigned  as  error  are 
not  liable  to  arise  on  another  trial.  For  the 
error  in  the  charge  above  Indicated  the  judg- 
ment is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


INTERNATIONAL  &  G.  N.  RY.  CO.  v.  VIN- 
SON et  al.i 
(Court  of   Civil  Appeals   of  Texas.     Feb.  5, 
1902.) 

DEATH  BY  WRONGFOL  ACT— CONTRIBUTORY 
NEOLIGENCE  — ASSUMPTION  OF  RISK  —  BVI- 
DENCB— INSTRUCTIONS— HARMLESS    ERROR. 

1.  It  appeared  that  while  a  freight  traia  was 
being  backed  down  a  grade  at  night  it  was  de- 
railed, and  the  conductor  was  killed.  The  evi- 
dence shewed  that  the  train  started  back  at  a 
high  spefd;  that  the  conductor  gave  directions 
to  the  brakeman  to  be  ready  to  apply  the  air 
brake,  and  went  out  on  the  platform.  The  en- 
gineer slowed  up  to  about  10  miles  an  hour, 
and  then  increased  its  speed.  The  conductor 
gave  no  signals  to  lower  the  speed.  By  the 
rules  of  the  company,  he  was  primarily  in 
charge  of  the  train,  and  its  speed  was  limited 
to  8  miles  an  hour.  Held,  that  the  evidence 
did  not  show,  as  a  matter  of  law,  that  the  con- 
ductor was  guilty  of  contriliutory   negligem-e. 

2.  The  oviiience  did  not  show,  as  a  matter 
of  law,  that  the  conductor  assumed  the  risk. 

3.  Where  a  freight  conductor  was  killed  by 
the  derailment  of  liis  train  while  backing  down 
a  grade  at  night,  the  evidence  showed  that  the 
engineer  could  not  lower  the  speed  because  tlie 
air  brakes  were  not  Clled,  and  that  with  a 
full  pressure  of  air  the  train  could  have  been 
suddenly  stopped,  or  within  five  or  six  car 
lengths.  The  conductor  gave  no  signals  to 
have  the  train  slow  down.  Defendant  request- 
ed an  instruction  that  if  the  conductor  knew 
that  the  engineer  was  running  the  train  at  a 
higher  speed  than  permitted  liy  the  company's 
rules,  and  could  have  lowered  the  speed  by  a 
signal,  and  failed  to  do  so,  there  could  l>e  no 
recovery.  Held,  that  the  requested  instruction 
was  properly  refused,  as  it  required  a  verdict 

- 
>  Rehearing  denied  February  K,  1902,  and  writ  at 
error  denied  by  supreme  court. 
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for  defendant  if  the  condactor  could  have 
checked  the  train,  though  Insnfflciently  to  pre- 
vent  the  accident. 

4.  Permitting  a  brakeman  on  the  train  to 
testify  that,  in  his  opinion,  the  rate  of  speed 
of  the  train  coming  in  contact  wUh  the  ob- 
Btruction  ou  the  traclc  caused  the  derailment, 
was  not  prejudicial,  where  his  opinion  was  in 
accord  with  the  testlouHiy  in  the  case. 

Appeal  from  district  court,  Bexar  county; 
J.  L.  Campk  Judge. 

Action  by  Brenda  C.  Vinson  and  others 
against  the  International  &  Great  Northern 
Railway  Company.  Judgment  for  plalntlffB, 
and  defendant  appeals.    Affirmed. 

Denman,  Franklin  &  McGown,  for  appel- 
lant. W.  W.  King  and  Nat  B.  Jooea,  for 
appellees. 

JAMES,  C.  J.  Appellee  Brenda  O.  Vinson 
the  widow  of  Charles  Vinson,  recovered  Judg- 
ment for  110,000  damages  on  account  of  the 
death  of  hw  bnsband,  a  conductor  on  one 
of  appellant's  freight  trains.  One  ground  for 
reversal  is  the  contention  that  the  testimony 
clearly  establlsbed  that  his  death  was  due 
to  bis  contributory  negligence,  and  that  the 
danger  which  occasioned  it  was  a  risk  he 
assumed.  It  Is  not  necessary  to  state  the 
evidence,  further  than  to  show.  If  possible, 
that  these  Issues  should  have  been  submitted 
to  the  Jury  for  decision. 

The  train  was  tteing  backed  down  a  bill 
or  grade  at  night.  The  rules  of  the  com- 
pany provided  that  a  freight  train  shall  not 
be  run  backwards  at  night  at  a  speed  ex- 
ceeding eight  miles  an  hour;  also  that  a 
freight  train  shall  be  under  the  contnd  of 
the  conductor,  unless  the  conductor  does 
something  that  Is  contrary  to  the  rules,  and 
then  the  engineer  and  conductor  are  beli 
equally  responsible.  The  c(»tention,  in  sub- 
stance, is  that  the  conductor,  Vinson,  on  this 
occasion,  was  permitting  the  train  to  move 
faster  than  eight  miles  an  hour,  when  it 
barked  against  a  steer,  which  caused  the 
caboose,  upon  the  platform  of  which  he 
stood,  to  be  derailed  and  upset,  and  that  be 
was  thereby  killed.  The  following  facts  ap- 
pear in  S.  D.  Cochran's  testimony:  "When 
the  engineer  gave  the  back  signals^  we  start- 
ed back  pretty  lively.  Vinson  was  sitting 
at  his  desk  in  the  caboose,  making  up  bis  re- 
ports. He  got  up  and  said  to  me,  *I  don't 
like  this  running  so  fast,'  and  as  he  started 
out  the  engineer  applied  the  air  and  slowed 
up  a  little,  and  Vinson  said,  'I  will  stand  out 
hers  with  my  light,  and  you  have  your  hand 
on  the  lever,  so  that  if  I  give  you  a  signal 
you  put  the  air  on  In  emergency;'  and  we 
went  on  a  few  minutes,  but  a  very  few  min- 
utes after  that;  and  I  applied  the  air  once 
In  a  while  to  see  If  it  was  all  right;  and 
then  the  cars  commenced  increasing  In  speed 
until.  In  my  Judgment,  they  were  running 
about  fifteen  mliea  an  hour,  when  all  of  a 
sudden  the  caboose  went  up."  This  witness 
went  on  to  say:  That  Just  as  Vinson  went 
out  on  the  platform  It  slowed  up  a  little,— 
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to  about  12  miles  an  hour.  It  was  a  very 
short  time  after  it  began  to  increase  the 
rate  of  speed  before  the  accident  hai^^ied. 
That  after  Vinson  went  out  on  the  platform, 
witness  could  see  his  light  through  the  door, 
and  supposed  that  he  was  looking  in  the  di- 
rection the  train  was  going.  "When  he  got 
up  to  go  out  on  the  platform  he  appeared  to 
be  all  broke  up  on  account  of  starting  down 
the  hill  as  fast.  After  he  got  cut  on  the  plat- 
form it  started  up  faster, — so  fast  that  It 
scared  me."  Witness  did  not  see  Vinson 
give  any  signals  to  the  engineer.  After  he 
made  the  above  remark  about  speed  he  walk- 
ed directly  to  the  door,  opened  it,  and  stood 
on  the  rear  platform  of  the  caboose,  but  gave 
no  signal  that  witness  could  see.  He  said  to 
witness:  "I  am  going  to  watch  this  track 
for  stock,  and  if  I  see  anything  in  the  way 
I  will  give  a  signal,  and  you  put  the  air  on 
in  emergency."  "When  we  first  started  out 
fast,  before  the  engineer  first  reduced  bis 
q>eed,  I  tried  the  air  Just  a  little,  to  see 
whether  It  would  take  effect.  I  wanted  to 
feel  confident  that  it  was  all  right  While  I 
was  applying  It  the  engineer  applied  It  and 
reduced  the  speed."  "After  Mr.  Vinson  got 
out  on  the  platform  It  was  a  very  short  time 
before  we  struck  the  steer.  I  could  not  tell 
how  far  we  ran.  It  must  have  been  a  hun- 
dred yards;  maybe  not  that  far."  The  testi- 
mony of  Armstead  Scott,  the  engineer,  evi- 
denced the  following  facts:  That  the  night 
was  dark,  and  he  could  not  say  positively 
as  to  the  exact  rate  the  train  was  running. 
That  he  "Just  opened  up  enough  to  start  the 
train  and  let  it  roll  down,  then  Increased 
to  about  fifteen  miles  an  hour,  and  when 
about  halfway  from  the  stait  to  whve  we 
stopped  I  reduced  It  to  about  ten  miles,  at 
which  speed  it  ran  until  the  accident  hap- 
pened." But  he  testified  also:  "When  the 
caboose  was  cut  out  It  ought  to  have  put  on 
the  emergency  brakes,  and  if  I  had  not  Just 
released  the  brakes  it  would,  but  I  released 
them  Just  as  the  accident  happened.  I  want- 
ed to  speed  the  train,— thought  we  were  go- 
ing too  slow."  "After  the  brakes  were 
thrown  off  and  the  speed  increased  going 
downhill,  I  could  not  fill  the  air.  because  the 
accident  happened  about  the  time  I  released 
It,  and  before  the  air  chambers  could  be  re- 
filled." It  appears  that  It  was  about  11 
o'clock  at  night,  dark,  and  had  been  raining. 
The  road  was  unfenced  at  this  place.  These 
were  the  only  witnesses  to  the  circumstances 
of  the  occurrence.  Their  testimony  will  ad- 
mit of  inferences  In  favor  of  the  verdict 
According  to  the  testimony  of  Cochran,  de- 
ceased was  quick  to  perceive  the  high  rate 
of  speed  at  which  the  train  was  running 
soon  after  it  started  down.  He  was  alarmed 
and  went  out  upon  the  platform.  Instructing 
Cochran  to  be  ready  at  the  lever  to  apply 
the  brakes  upon  ills  signal.  He  went  out 
for  the  purpose  of  taking  action.  According 
to  Cochran,  as  soon  as  he  was  on  the  plat- 
form the  engineer  began  reducing  the  speed; 


802 


«e  SODTHWESTBRN  RBiPORTBIB. 


(Ter 


and,  according  to  the  engineer,  It  was  re- 
duced to  about  10  miles  an  hour.  The  night 
waa  dark,  and  If,  as  the  engineer  says,  be 
could  not  he  certain  about  the  rate  of  speed, 
for  this  reason  Is  Vinson  to  be  held,  as  a 
matter  of  law,  to  hare  known  the  exact 
speed,  or  that  It  exceeded  8  miles  an  hour? 
We  think  not  If,  as  the  train  was  slowing, 
tr  had  slowed  to  about  10  miles  an  hour, 
the  conductor  could  not,  under  the  circum- 
stances, In  the  brief  time  that  elapsed  before 
the  accident,  with  reasonable  certainty  hare 
appreciated  the  fact  that  It  exceeded  the  pre- 
scribed rate,  his  conduct  would  not  have 
been  a  willful  or  a  negligent  violation  of  the 
rule.  Upon  such  view  of  the  facts,  be  could 
not  be  held  to  have  assumed  the  risk  of  the 
excessive  speed,  nor  would  he  have  been 
chargeable  with  contributory  negligence. 
The  Jury  could  have  found  from  the  testi- 
mony before  them  that  Vinson  did  not  signal 
the  engineer,  when  be  went  out  to  alow  up, 
because  the  engineer  was  then  in  the  act  of 
slowing;  that  It  slowed'  down  to  about  10 
miles  an  hour,  as  the  engineer  says,  and  that 
he  did  net  then  signal  because  he  thought 
It  was  running  at  or  about  the  prescribed 
rate,  or  did  not  know  that  it  was  running 
faster;  and  that  he  did  not  have  time  to  do 
anything  when  the  train  was  subsequently 
started  at  a  greater  speed,  because  the  engi- 
nes testified  that  as  soon  as  he  again  re- 
leased the  brakes,  and  thus  Increased  the 
speed,  the  accident  happened.  That  the  engi- 
neer was  negligent  In  the  way  he  handled 
the  train  under  the  circumstances,  may  well 
have  been  found  as  the  cause  of  Vinson's 
death;  but  the  evidence  was  not  such  as 
would  have  warranted  a  withdrawal  from 
the  Jury  of  the  Issues  of  contributory  negli- 
gence or  assumed  risk.  Therefore  the  court 
did  not  err  In  refusing  to  direct  a  verdict  for 
the  defendant,  as  alleged  In  the  first  assign- 
ment nor  In  overruling  the  motion  for  new 
trial,  as  alleged  In  the  fourth. 

The  second  assignment  is  that  the  court 
should  have  given  the  following  requested 
charge:  "The  court  Instructs  you  that  If 
you  believe  from  the  evidence  that  Charles 
Vinson,  the  deceased,  knew  the  engineer  was 
running  the  train  in  violation  of  the  rules 
of  the  company,  and  at  a  dangerous  rate  of 
speed,  and  that  he  could  have  slacked  the 
speed  of  said  train  prior  to  the  accident  by 
signal  to  the  engineer,  or  by  directing  the 
brakeman  to  put  on  the  brakes,  and  failed 
to  give  such  signals,  then  the  court  Instructs 
you  to  return  a  verdict  for  the  defendant" 
The  evidence  Is  that  the  accident  occurred 
Immediately  or  very  soon  after  the  engineer 
had  released  the  brakes,  and  they  could  not 
have  been  effectively  put  on  until  the  air 
chambers  had  been  refilled.  The  engineer 
testified  that  after  he  had  thrown  the  bralces 
off,  and  the  speed  Increased  going  downhill, 
he  could  not  fill  the  air,  because  the  accident 
happened  about  the  time  he  released  it  and 
bcfwre  the  chambers  could  be  refilled.    Coch- 


ran testified  that,  if  there  had  been  a  full 
pressure  of  air,  this  train  should  have  stop 
ped  very  suddenly,  or  In  five  or  six  car 
lengths,  after  the  caboose  was  derailed.  It 
did  not  stop  that  quickly.  It  ran  about  26 
or  27  car  lengths.  The  testimony  am  unts 
to  this:  That  the  train  could  not  have  been 
stopped  after  the  brakes  were  thus  released, 
but  that  Its  speed  might  have  been  checked  to 
some  extent  bad  the  conductor  given  signals. 
But  It  does  not  necessarily  follow  that  :t 
could  have  been  sufficiently  checked  In  that 
brief  space  of  time  to  have  prevented  this 
accident  The  charge  requested  would  have 
entitled  defendant  to  a  verdict  If  It  could 
have  been  checked  at  all  on  a  signal,  it  mat- 
ters not  how  little.  To  have  been  correct  in 
this  respect  the  charge  should  have  required 
the  Jury  to  find  the  deceased  could  have,  by 
signals,  checked  the  speed,  and  thereby  pre- 
vented the  accident  If  he  could  not  hare 
done  this,  bis  failure  to  give  the  signals  couM 
not  have  been  contributory  negligence.  The 
court  gave  a  proper  charge  on  that  Issue. 

The  special  charge  No.  3  refused  ia  square- 
ly based  upon  the  theory  that  the  violatlMi 
of  the  rule  In  respect  to  speed  was  negligence, 
and  that  the  dangers  Incident  thereto  were 
assumed  risks.  Besides,  the  same  defect  ex- 
ists in  this  charge  as  in  the  one  above  dis- 
cussed. 

The  fifth  assignment  Is  that  the  witness 
Cochran  should  not  have  been  allowed  to  tes- 
tify that  In  bis  opinion,  the  rate  of  speod 
and  coming  in  contact  with  the  steer  caused 
the  derailment  As  that  opinion  was  In  ac- 
cord with  all  the  testimony  proved,  no  barm 
was  done  by  admitting  it 

Affirmed. 


liUBDDE  et  al.  v.  HOOPER. 

(Court  of   Civil   Appeals   of  Texas.     Feb.   8, 

1902.) 

APPBIAL-ASSiaNMBNTS    07    ERROR— BRIEFS. 
Propositions  under  an  asBignment   of  er- 
ror cannot  be  considered  where  no  such  assign- 
ment is  copied  in  the  brief. 

Appeal  from  McLiennan  county  court;  U. 
B.  Gerald,  Judge. 

Action  by  C.  H.  Hooper  against  O.  U- 
Luedde  and  others.  There  was  a  judgment 
In  favor  of  plaintiff,  and  defendants  appeal. 
Reversed. 

Pending  appeal,  questions  w««  certified  to 
the  supreme  court  for  answer  to  which  see 
66  S.  W.  58. 

Henry  &  Strlbling  and  Dyer  ft  Dyer,  for 
appellants. 

FISHER,  G.  J.    The  answer  of  Hie  sn- 

preme  court  to  the  questions  certified  In  this 
case  will  cause  a  reversal  of  the  Judgment  of 
the  trial  court.  The  trial  court  did  not  con- 
fine the  evidence  of  value  of  the  pr<^)erty  se- 
questered to  the  time  of  the  trial.  As  we 
construe  the  charge  of  the  court.  It  In  effect. 
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permitted  tlie  Jniy  to  consider  tbe  erldence 
ot  value  of  tbe  property  at  a  time  otber  than 
its  ralne  at  the  date  of  trial. 

PlaintlfC  haa  on  page  5  of  bis  brief  what 
purports  to  be  a  proposition  under  his  first 
assignment  of  error,  but  there  is  no  such  as- 
signment of  error  copied  in  the  brief.  There- 
fore the  proposition  will  not  be  considered. 

We  do  not  think  that  there  was  any  error 
In  the  ruling  of  the  court  complained  of  in 
the  fifth  assignment  of  error;  and  we  thinlc 
that  tbe  witness  Ooldsmith,  whose  testimony 
is  complained  of  in  the  sixth  assignment  of 
error,  had  such  familiarity  with  property  of 
tbe  Itind  in  question  as  permitted  him  to 
state  Its  value. 

Tbere  appears  on  page  14  of  appellants' 
brief  what  purports  to  be  a  proposition  un- 
der the  tenth  assignment  of  error,  but  there 
la  no  such  assignment  of  error  copied  in  tbe 
brief.  Therefore  the  proposition  wOI  not  be 
considered. 

If  the  Judgment  is  subject  to  the  objec- 
tion urged  in  the  fifteenth  assignment  of  er- 
ror, it  doubtless  will  not  be  repeated  vpoa 
another  trial. 

For  the  reasons  stated,  the  judgment  Is  re- 
versed, and  the  cause  remanded.  Reversed 
and  remanded. 


B4ADIS0N  V.  MATTHEWS  et  al.» 

(Oontt  of  Civil   Appeals  of  Texas.     Jan.  29, 

1902.) 

TBNANTS  TN  COMMON— ADVERSE  POSSESSION— 
EVIDENCE— SUFFICIENCY. 
Occupancy  of  realty  by  a  sou  inheriting  his 
mother's  community  interest,  payment  of  taxes, 
and  makiuK  improrements,  claiming  to  own  the 
entire  estate,  for  over  10  years,  is  not  suffl- 
cient  to  show  an  ouster  of  his  co-tenant,  with- 
out evidence  that  snch  co-tenant  knew  of  such 
claim,  that  any  rents  were  collected,  or  when 
the  improvMuents  were  made,  whether  before 
or  after  the  mother's  death,  and  during  snch 
occupancy  the  co-tenant  frequently  visited  the 
premises,  and  was  friendly  to  such  son. 

Error  from  district  court  Bexar  county; 
Jobn  H.  Claris,  Judgre. 

Action  by  Tong  Madison  against  A.  Mat- 
thews and  otbers.  There  was  a  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

Jas.  F.  Boyles,  for  plaintiff  In  error.  T. 
3.  Newton,  for  defendants  in  error. 

NEIUi,  3.  On  the  27th  day  of  November, 
1000,  plaintiff  In  error,  Tong  Madison,  who 
will  hereinafter  be  called  "plaintiff,"  filed  his 
first  amended  original  petition  against  de- 
fendants in  error  A.  Matthews  individually 
and  as  administrator  of  the  estate  of  R.  W. 
Wallace,  deceased,  and  Laura  Matthews, 
wife  of  A.  Matthews,  who  will  be  hereinaft- 
er called  "defendants,"  In  tbe  form  of  an 
action  of  trespass  to  try  title  to  recover  an 
undivided  one-half  interest  in  a  certain  tract 
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or  parcel  of  land  situated  In  the  dty  of 
San  Antonio,  Tex.,  as  well  as  one-half  of  the 
rental  value  thereof  from  the  1st  day  of 
December,  1890.  The  defendants  answered 
by  a  plea  of  not  guilty  and  tbe  10-years  stat- 
nte  of  limitation.  Tbe  case  was  tried  by  tbe 
court  without  a  jury,  and  tbe  trial  resulted 
in  a  judgment  In  favor  of  defendants,  from 
which  judgment  this  appeal  is  prosecuted. 

On  the  21st  day  of  March,  1871,  the  plain- 
tiff, Tong  Madison,  and  Julia  Madison  were 
IMng  together  in  the  city  of  San  Antonio, 
Tex.,  as  husband  and  wife,  and  had  cpntlnn- 
ously  prior  to  that  time  been  living  togeth- 
er In  such  relation  since  their  emancipatlMi 
from  slavery.  On  tbe  day  stated  the  prop- 
erty In  controversy  was,  by  a  deed  bearing 
that  date,  conveyed  to  them.  From  tbe  date 
ot  tbe  conveyance  until  about  three  months 
prior  to  tbe  death  ot  Julia  Madison  (which 
occurred  In  September,  1881)  plaintiff  and  his 
wife  occupied  said  premises  as  their  resi- 
dence. But  about  three  months  before  his 
wife  died,  for  his  own  convenience,  he  mov- 
ed to  a  room  on  West  Houston  street,  leav- 
ing bis  wife,  her  son,  R.  W.  Wallace,  hes 
mother,  Lucy  Wallace,  and  sister  Martha  Per- 
kins, In  occupancy  of  the  premises.  The  last 
three  parties  named  were  living  on  the  prem- 
ises when  plalntiflTs  wife  died,  which  was  at 
the  house  of  tbe  defendant  A.  Matthews, 
and  continued  to  reside  thereon  until  tbe 
death  of  each,  the  time  of  which  will  be  here- 
inafter stated.  R.  W.  Wallace  was  tbe  only 
surviving  child  of  plaintUTs  wife,  Julia,  and 
as  snch  Inherited  her  one-half  community  in- 
terest in  the  property  in  controversy.  He 
died  in  Mexico  on  the  29th  day  of  November, 
1890.  Lucy  Wallace,  plainurs  wife's  moth- 
er, died  in  1893,  and  Martha  Perkins,  his 
wife's  sister,  died  in  1897.  The  defendant 
Laura  Matthews  is  a  cousin  of  R.  W.  Wal- 
lace, and  as  his  Hde  heir  inherited  whatever 
interest  he  had  In  the  property  In  controver- 
sy at  the  time  of  his  death.  Under  these 
undisputed  facts  plaintiff  and  R.  W.  Wal- 
lace became,  upon  tbe  death  of  Julia  Madi- 
son, tenants  in  common,  each  owning  as 
such  an  undivided  one-half  interest  in  the 
property  in  controversy;  and  unless  Wal- 
lace repudiated  such  tenancy,  and  he,  or  his 
cousin,  Martha  Perkins,  by  tacking  her  pos- 
session to  his,  acqubred  title  to  the  property 
by  virtue  of  the  10-years  statute  of  limita- 
tion, plaintiff  still  owns  such  Interest  aud  Is 
entitled  to  recover  It  in  this  suit  Prima  fa- 
cie, the  possession  of  one  tenant  in  common 
is  the  possession  of  all;  consequently  acts 
done  upon  tbe  common  property  by  one  co- 
tenant  which,  If  done  by  a  stranger  to  the 
title,  would  amount  to  disseisin,  are  suscepti- 
ble of  explanation  consistently  with  the  true 
title;  and  mere  acts  of  ownership  exercised 
by  one  co-tenant  are  not  of  themseives  neces- 
sarily acts  of  disseisin,  nor  do  they  war- 
rant a  {Hresumption  of  ouster.  A  tenant  In 
common  will  not  be  permitted  to  claim  the 
protectkn  of  the  statute  of  Umltatioos  unless 
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It  clearly  appears  that  he  has  repudiated  the 
tltieof  his  co-tenant,  and  la  holding  adversely 
to  It  Possession  and  payment  of  taxes  on 
the  property  do  not  constitute  the  assertion 
of  an  adverse  right  There  must  be  some- 
thing more.  The  acts  relied  upon  by  the 
tenant  In  common  In  showing  an  ouster  of 
his  co-tenant  and  the  assertion  of  an  ad- 
verse claim  should  be  more  certain  and  une- 
quivocal in  character  than  would  be  neces- 
sary In  ordinary  cases  where  there  Is  no 
privity  of  estate  between  the  parties  claim- 
ing the  property;  and.  In  order  to  affect  his 
co-tenant  with  his  adverse  holding,  notice  of 
such  fact  must  be  brought  home  to  him  ei- 
ther by  Information  to  this  effect  given  by 
the  tenant  In  common  asserting  the  adverse 
right,  or  by  such  acta  of  unequivocal  noto- 
riety In  the  assertion  of  such  adverse  and  hos- 
tile claim  that  there  will  be  presumed  to 
have  been  notice  of  such  adverse  right 
PhUUpson  V.  Flynn,  83  Tex.  882,  19  S.  W. 
136;  Wood,  LIm.  Act  (3d  Ed.)  8  266;  Moody 
V.  Butler,  63  Tex.  210.  But  the  doing  of  any 
acts  by  a  co-tenant  which  may  be  referred 
to  his  right  are  not  regarded  as  amounting 
to  an  actual  expulsion,  or  as  an  ouster. 
Wood,  Llm.  .let  (3d  Ed.)  §  266. 
■,  We  will  now,  in  the  light  of  these  prin- 
ciples of  law,  consider  the  testimony  upon 
which  defendants  rely  to  show  an  ouster  of 
plaintiff  as  his  co-tenant  The  testimony 
reasonably  tends  to  show  that  after  his 
mother's  death  R.  W.  Wallace  continued  In 
possession  of  the  property  either  by  himself 
or  through  Lucy  Wallace,  Martha  Perkins, 
and  these  defendants  (all  or  some  of  them), 
as  his  tenants,  until  his  death;  that  he  paid 
tbe  taxes  on  the  land  and  claimed  the  entire 
property  as  his  own  during  that  time;  but 
there  Is  an  entire  absence  of  testimony  tend- 
ing to  show  that  plaintiff  ever  heard  or 
knew  of  Wallace's  asserting  a  claim  adverse 
to  his  title.  The  relation  between  him  and 
Wallace  continued  friendly  until  the  tatter's 
death.  During  the  occupancy  of  the  prem- 
ises plaintiff  visited  the  parties  living  tb%re- 
on,  and  had  his  washing  done  there.  Yet  no 
one  ever  beard  Wallace,  or  any  one  who  is 
said  to  have  been  bis  tenant,  assert  in  plain- 
tiff's presence  any  claim  adverse  to  or-  In- 
consistent with  bis  title  to  one-half  Interest 
in  the  property.  True,  it  Is  said  that  he  nev- 
er claimed  the  property,  but  this  goes  for 
little  In  the  face  of  a  deed  upon  record 
which  gave  full  notice  to  the  world  of  bis 
claim  and  Interest  Until  knowledge  was 
brought  home  to  him  of  the  adverse  claim 
of  Wallace,  there  was  no  reason  for  his  as- 
serting his  Interest  or  claim  In  any  other 
manner,  for  he  had  the  right  to  assnme,  In 
the  absence  of  the  assertion  of  an  adverse 
claim  by  Wallace,  that  his  possession,  as 
well  as  that  of  his  tenants,  was  referable 
to  his  tenancy,  and  not  adverse  to  the  title 
of  plaintiff  as  his  co-tenant  The  rental 
value  of  the  property  at  no  time  during  Its 
occupancy  by  Wallace  and  those  who  It  ia 


claimed  were  his  tenants  Is  shown.  It  may 
not  have  been  much,  for  the  parties  occupy- 
ing It  paid  nothing  in  the  way  of  rent  for 
Its  occupancy.  So  the  fact  that  plaintiff 
received  no  rent  during  the  time  Is  of  little. 
If  any,  pertinency.  If  Wallace  could  afford 
to  permit  the  premises  to  be  occupied  with- 
out charging  rent  for  the  same,  no  reason  Is 
shown  why  plaintiff  as  his  co-tenant  should 
not  do  so  too.  If  this  were  all  that  the  tes- 
timony tended  to  show,  our  duty  to  reverse 
the  Judgment  of  the  court  and  render  Judg- 
ment here  in  favor  of  plaintiff,  would  be 
clear.  But  the  defendant  A.  Matthews  testi- 
fied that  Wallace  and  himself  paid  for  all 
the  Improvements  on  the  premises;  that  tbey 
built  the-  house,  wash  sheds,  stable,  fences, 
and  sidewalks  around  the  property,  and 
paid  for  the  same.  No  evidence  was  Intro- 
duced as  to  the  value  of  the  Improvements, 
or  as  to  what  was  paid  for  them.  Nor  Is  It 
shown  when  the  Improvements  were  made, 
whether  before  or  after  the  death  of  plaln- 
tlfTs  wife,  or.  If  after  her  death,  what  time 
afterwards.  If  the  Improvements  were 
made  before  Julia  Madison  died,  this  testi- 
mony would  not  tend  to  show  an  adverse 
claim  In  R.  W.  Wallace  to  plaintiff's  inter- 
est In  the  property.  From  plaintiff's  testi- 
mony it  might  be  Inferred  that  the  improve- 
ments were  made  prior  to  his  wife's  death. 
But  according  to  his  testimony,  If  they  were, 
they  were  not  made  by  either  Wallace  or 
Matthews.  Upon  the  questions  as  to  when, 
by  whom  made,  the  extent  and  value  of  the 
Improvements,  the  case  does  not  seem  to 
have  been  developed.  From  the  situation 
and  nature  of  the  property  It  would  seem 
that  testimony  could  be  produced  which 
would  settle  these  questions  one  way  or  the 
other.  It  has  been  held.  If  one  co-tenant 
erects  buildings  upon  the  estate  witbout  the 
knowledge  or  consent  of  the  other,  and  oc- 
cupies It  exclusively,  and  does  upon  the  es- 
tate acts  such  as  clearly  and  unequivocally 
Indicate  a  claim  of  exclusive  ownership,  that 
this  Is  an  ouster  of  his  co-tenant  Wood, 
Urn.  Act  (3d  Ed.)  |  266.  In  our  opinion, 
from  the  evidence  before  us,  it  Is  only  upon 
this  principle  plaintiff's  action  can  be  de- 
feated; and,  as  the  evidence  which  might 
tend  to  sustain  It  was  not  developed  upon 
the  trial,  we  deem  it  our  duty  to  reverse  the 
Judgment  and  remand  the  cause  In  order 
that  it  may  be  done. 
Reversed  and  remanded. 


GULiF,  C.  &  S.  F.  RY.  CO.  v.  BRYANT  et  A 

(Couit  of  Civil   Appeals   of   Texas.      Feb.   5, 

1902.) 

RAILROADS-CONSTRUCTION  OP  TRACK— NEO- 
LIQENCB— PERSONS  USING  TRACK— LIABIL- 
ITY FOR  INJURIES— CONDUCT  OF  PBRSON  IN- 
JURED —  FEAR  INDUCING  ACTS  —  INSTRUC- 
TIONS —  ASSUMING  DUTY  —  QUESTION  FOR 
JURY— APPEAL.— VERDICT  OF  JURY— RHVIBW. 

1.  A  railway  company  is  liable  for  injuries 
sustained  by  persona  lawfully  on  its  tracks  by 
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reason  of  negligeoce  in  the  coustroctlou  of  its 
tracks. 

2.  A  verdict  of  a  jury  od  conflicting  evidence 
Till  not  be  reviewed  on  appeal. 

3.  A  railTvay  company  cannot,  by  permitting 
persons  other  than  its  own  servants  to  move 
cars  on  a  side  track,  or  by  conseutiug  thereto, 
pscape  liability  to  a  person  injured  through  the 
negligence  of  such  persons. 

4.  Where  a  person  was  injured  while  at- 
tempting to  jump  from  a  car  standing  on  a  side- 
track which  he  was  loading,  because  of  fear 
o{  injury  by  remaining  in  the  car,  caused  by  a 
belief  that  his  car  would  be  struck  by  another 
car  coming  down  the  side  track,  which  was  on 
a  down  grade,  the  defendant  railway  company 
is  not  relieved  from  liability  by  showing  that 
when  he  jumped  there  was  no  necessity  for  his 
doinjir  so,  and  that  he  would  not  have  been  in- 
jured had  he  remained  In  the  car,  as  none  of 
the  passing  cars  struck  it. 

5.  Where,  in  an  action  for  personal  injuries 
sustained  while  loading  a  car  standing  on  a 
side  track  of  defendant,  the  evidence  showed 
that  the  person  was  loading  the  right  car,  it 
became  immaterial  whether  any  of  defendant's 
servants  pointed  out  the  car  to  be  loaded,  or 
who  pointed  it  out. 

6.  WItere  plaintiff  alleged  that  he  was  injur- 
ed while  jumping  from  a  car  on  a  side  track 
because  of  fear  of  beiug  injured  by  moving 
cars  negligently  set  in  motion  coming  down  the 
^rade  to  his  car,  and  defendant  alleged  that  he 
jumped  from  the  car  to  catch  his  team,  which 
were  starting  to  run  away,  an  instruction  that 
if  the  jury  fonnd  that  he  left  his  team  un- 
hitched, and  they  had  become  frightened,  and 
he  jumped  into  the  wagon  and  lost  his  foothold, 
and  if  such  acts  were  negligence,  and  but  for 
them  the  injury  would  not  have  occurred,  de- 
fendant is  not  liable,  is  erroneous,  as  requiring 
the  jury  to  find  that  the  acts  enumerated,  if 
fonnd,  were  the  proximate  cause  of  the  injuries. 

T.  In  an  action  for  personal  injuries  sustain- 
ed by  jumping  from  a  car  through  fear  of  beiug 
injured  by  moving  cars  striking  the  car,  an  in- 
!tniction  that  it  was  the  duty  of  the  persons 
oioving  the  cars  to  look  along  the  track,  to  as- 
certain if  any  one  was  in  danger,  was  er- 
roneous, as  assuming,  as  a  matter  of  law,  in  the 
absence  of  a  statutory  duty,  that  it  was  their 
duty  to  so  look,  which  was  a  question  for  the 
jury. 

o.  In  an  action  for  personal  injuries  sustain- 
ed by  jumping  from  a  car  through  fear  of  being 
injured  by  moving  cars  striking  the  oar,  an  in- 
struction that  defendant  was  not  liable  if  a  rea- 
sonably prudent  person  would  not  have  jump- 
ed from  the  car  onto  a  wagon  to  which  an  un- 
tied team  was  hitched,  and  when  the  team  had 
started  to  move,  was  properly  refused,  as  ignor- 
ing the  issue  of  Imminent  peril  and  the  person's 
reasonable  belief  of  such  peril. 

Appeal  from  district  court,  McLennan 
county;  Marshall  Surratt,  Judge. 

Action  by  Nettle  Bryant  and  another 
against  the  OuU,  Colorado  &  Santa  F6  Rail- 
way Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Reversed. 

The  statement  of  the  nature  and  result  of 
the  stilt  Is  correctly  given  In  appellant's  brief 
as  follows: 

This  suit  was  Instituted  by  John  Bryant 
a!;alnst  the  appellant  and  the  McGregor  Cot- 
ton Oil  Company  for  personal  Injuries.  Bry- 
ant died,  and  Nettle  Bryant,  his  widow,  and 
Clyde  Bryant,  his  daughter,  were  substitut- 
ed as  parties  plaintiff,  and  alleged  that  the 
Injuries  received  resulted  In  the  death  of 
Jolin  Bryant  Appellees  admitted  that  the 
general  demurrer  of  the  cotton  oil  company 


was  good,  and  on  such  admission  the  court 
sustained  such  general  demurrer  and  dis- 
missed the  case  against  that  company.  The 
trial  resulted  in  a  verdict  and  judgment  in 
favor  of  the  appellees  for  ?o,000.  Appellant 
moved  for  a  new  trial  on  substantially  the 
saute  grounds  as  are  assigned  as  error, 
which  motion  was  overruled,  and  this  appeal 
has  been  properly  prosecuted. 

Plaintiffs'  petition  substantially  alleged: 
"That  on  September  25,  1899,  John  Bryant 
was  In  the  employ  of  the  McGregor  Roller 
Mills,  and  that,  as  part  of  his  duty,  he  was 
required  to  load  and  vmload  flour  and  other 
products  from  the  wagon  of  said  roller  mills 
Into  cars  on  the  track  of  appellant,  and  In 
the  discharge  of  his  duties,  on  the  above- 
named  date,  he,  with  a  load  of  bran  on  his 
wagon,  went  to  the  defendant  railway  com- 
pany's track,  at  the  usual  place  where  he 
had  been  accustomed  to  loading  bran,  where 
he  found  an  empty  car  on  the  track,  and 
started  to  load  the  bran  from  his  wagon  into 
the  car  for  the  purpose  of  shipment,  at 
which  time  an  agent  of  appellant  stopped 
him  and  said  he  was  loading  the  bran  In  the 
wrong  car,  and  directed  him  to  load  the  bran 
Into  a  box  car  standing  on  what  is  designated 
and  known  as  the  'McGregor  Cotton  Oil  Mill 
Track,'  owned  and  controlled  by  appellant; 
and,  following  the  Instructions  of  said  agent 
of  appellant,  he  commenced  loading  the  bran 
Into  the  car;  and,  while  so  engaged,  C.  H. 
Murphy  and  T.  K.  L.  Murphy,  who  were  em- 
ployes working  for  the  JIcGregor  Cotton  OH 
Mill,  and  who  were  In  charge  of,  controlling, 
managing,  and  operating,  as  agents  of  the 
appellant,  the  cars  on  said  track  at  the  time, 
and  they  knowing  (or  could  have  known  by 
the  exercise  of  ordinary  care)  that  Bryant 
was  at  work  on  another  car  standing  on  tlie 
same  track  with  the  one  he  was  loading,  and 
above  the  one  on  which  he  was  loading  (the 
track  being  on  an  Inclined  plane,  and  the 
said  other  car  being  higher  than  the  one  he 
■mia  loading),  the  said  employes  and  agents 
of  the  said  defendnnt  knew  that  a  oar  start- 
ed from  said  Inclined  plane  toward  the  one 
where  said  John  Bryant  was  would  go  at  a 
very  rapid  rate  of  speed,  and  would  strike 
the  cars  between  It  and  the  one  said  John 
Bryant  was  working  in,  and  cause  said  other 
cars  to  strike  the  car  said  John  Bryant  was 
in;  this  said  car  being  attached  to  the  said 
other  cars;  and  the  striking  of  said  cars  by 
the  one  started  by  defendant's  agents  and 
employes  would  endanger  the  life  of  the 
said  John  Bryant.  That  the  striking  of  the 
said  car  by  one  moving  at  such  a  rate  of 
speed  as  the  one  started  would  do  was  cal- 
culated to  cause  great  and  serious  Injury  to 
any  one  situated  as  said  John  Bryant  was, 
and  as  said  employes  and  agents  of  the  de- 
fendant knew  of  at  that  time;  but  said 
agents  and  employes  of  defendant,  disre- 
garding all  consideration  for  the  safety  and 
rights  of  the  snid  John  Bryant,  and  In  a 
reckless,    negligent,    and    a^«l|f ^  (jifyws  [e 
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and  without  giving  any  signals  or  notice  of 
moyement  of  said  cars,  went  to  said  car 
standing  above  these  others,  and  started  it 
down  said  grade,  and  giving  It  such  mo- 
mentum that  It  struck  the  cars  standing 
above,  and  attached  to  the  one  Jolm  Bryant 
was  working  In,  and  the  striking  together  of 
said  cars  caused  such  a  loud  and  terrific 
noise,  and  there  being  no  one  on  said  moving 
ear  to  control  it  or  manage  or  check  Its 
speed,  it  hit  the  other  car  with  terrible  and 
violent  force,  and  created  such  a  noise,  caus- 
ed by  the  bumping  of  the  cars  together,  and 
the  rapidity  at  which  it  was  moving  caused 
the  said  John  Bryant  to  be  greatly  frighten- 
ed, and  caused  him  to  fear  that  the  said  car 
which  he  was  in  would  be  thrown  off  the 
tracks,  and  thereby  cause  him  great  Injury, 
and  probably  destroy  his  life.  This  condi- 
tion caused  the  said  John  Bryant  to  attempt 
to  alight  from  said  car  onto  the  wagon,  and 
he  did  leave  said  car;  but  just  as  he  landed 
on  said  wagon  from  said  car  the  said  team 
hitched  to  bis  wagon  became  frightened  and 
put  the  wagon  in  motion*  which,  together 
with  the  movement  of  the  car  caused  by  the 
striking  of  it  with  the  other  cars  that  were 
in  motion,  caused  him  to  lose  his  balance, 
and  he  was  propelled  to  the  ground  and  on 
the  rocks  with  great  force  and  violence, 
thereby  greatly  injuring  said  John  Bryant, 
from  the  effects  of  which  his  death  after- 
wards resulted.  The  plaintiffs  allege  and 
charge  that  the  roadbed  and  track  of  the  de- 
fendant the  Gulf,  Colorado  &  Santa  F6 
Railway  Company,  at  the  point  where  the 
said  John  Bryant  was  injured  as  alleged, 
and  all  along  said  spur  track,  had  been  neg- 
ligently constructed  in  such  manner  as  to 
constantly  imperil  the  lives  of  the  public, 
and  especially  said  John  Bryant,  and  others 
situated  as  he  was  at  that  time,  in  this: 
That  it  was  constructed  so  that  there  was 
a  steep  up  grade  and  inclined  plane  in  the 
direction  from  where  said  John  Bryant  was 
injured  to  the  point  where  the  said  cars 
were  turned  loose,  and  the  negligence  of  the 
said  defendant  in  so  constructing  its  said 
track  and  roadbed  caused  the  Injuries  and 
death  of  said  John  Bryant.  These  plaintiffs 
further  allege  and  charge  that  the  said  de- 
fendant railway  company  was  negligent  In 
this:  That  It  knowingly  allowed  and  per- 
mitted and  authorized  the  servants  and  em- 
ployes of  the  defendant  the  McGregor  Cot- 
ton Oil  Mill  to  use,  run,  and  operate  Its  cars 
on  said  track,  when  it  was  known  to  said 
railway  company  that  they  were  not  ex- 
perienced men  in  the  operation  of  trains,  and 
were  incompetent  to  use  and  operate  said 
cars  with  safety  to  the  public,  and  especially 
the  said  John  Bryant,  and  others  engaged 
In  the  business  which  he  was  then  employed 
at;  and  the  said  defendant  railway  com- 
pany Is  liable  for  the  acts  of  the  said  serv- 
ant of  the  said  McGregor  Cotton  Oil  Mill, 
for  the  reason  that  they  were  permitted  and 
authorized  by  the  said  railway  company  to 


at  any  and  all  times,  whenever  requested 
by  said  McGregor  Cotton  Oil  Mill,  to  use 
and  operate  said  cars  on  said  track  for  the 
benefit  of  both  of  said  defendants  berein. 
And  the  said  defendant  railway  company, 
by  acquiescence,  had  for  many  years  prior 
to  said  injuries  to  said  John  Bryant  ratified 
and  confirmed  their  right  to  so  use  and  o{>- 
erate  such  cars  on  said  track,  and  had  in  all 
things  adopted  their  employment  m  this  way 
as  the  employment  and  acts  of  their  own 
senants." 

The  facts  show  that  the  deceased  was 
hauling  bran  for  the  McGregor  Roller  Mills. 
and  he  was  directed  by  the  mill  bookkeeper 
to  load  a  car  with  bran  on  defendant's  road. 
He  got  a  wagon  load  of  bran  and  conveyed 
it  to  defendant's  road,  and  was  directed  by 
one  Dibble,  an  employ^  of  defendant,  on 
what  track  be  wonld  find  a  car  to  load  tbe 
bran  in,  which  was  a  switch  of  defendant's 
road  for  use  of  the  McGregor  Ootton  Oil 
Company.  He  selected  a  car  on  the  switch, 
and,  while  unloading  his  first  load,  Russell, 
superintendent  of  the  oil  mill,  came  out 
where  deceased  was  at  work  unloading  tbe 
bran,  and  spoke  to  htm.  Settler,  an  employ^ 
of  the  road,  seemed  to  be  taking  the  number 
of  the  cars,  and  he  also  came  near  where 
deceased  was  at  work.  Deceased  was  en- 
gaged in  unloading  his  second  load  when  the 
accident  occurred.  He  was  using  tracks, 
rolling  the  sacks  of  bran  back  to  the  end  ot 
the  car;  his  wagon  standing  by  the  car  door, 
with  the  horses  (two)  hitched  to  the  wagon, 
not  tied.  He  knew  it  was  about  time  for  the 
local  freight  train  to  come  In,  and  looked  for 
It  every  time  he  went  to  the  door.  He  waa 
back  in  the  car  when  the  oil  company's  em- 
ployes turned  a  car  loose,  and  he  (his  testi- 
mony having  he&n  taken  after  suit,  bat  be- 
fore his  death)  testified  that  they  (meaning 
cars)  "biimped  against  my  car."  He  con- 
tinued: "I  thought  the  local  freight  had 
run  in  without  my  knowledge,  so  I  Jumped 
out  of  the  car  onto  my  wagon,  and  tdl  off 
the  wagon,  and  broke  my  left  arm  near  the 
band,  and  mashed  my  hip  very  Indly. 
•  •  ♦  I  think  one  of  the  oil  mUl  hands 
started  the  cars  down  the  track  that  bump- 
ed my  car  and  scared  me.  When  the  bump- 
ing of  the  cars  frightened  me,  I  ran  to  the 
door  of  the  car  and  jumped  onto  my  wag- 
on. The  side  track  where  the  car  was  stand- 
ing was  lower  at  the  west  end,  and  the 
cars  started  by  the  employes  of  tlie  oil  mill 
was  higher  up  the  track  than  where  I  was. 
There  were  several  cars  on  the  side  track, 
and  I  think  the  car  I  was  on  was  near  the 
center  of  the  string  of  cars."  He  says  cm 
cross:  "The  car  that  came  down  the  track 
did  not  touch  the  car  I  was  in,  but  it  did 
collide  with  the  other  cars  on  the  same 
track,  and  the  bumping,  rattling  noise  ot  the 
cars  was  what  frightened  me  so  that  I  Jump- 
ed. I  did  not  know  no  Injury  would  come 
to  me  by  remaining  In  tbe  car,  nor  did  I 
take  time  to  theorize  whether  any  danger 
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'would  come  to  me  or  not  but  acted  on  the 
first    Impulse    of    the    mind    and    Jumped. 

•  •  •  Just  aa  I  landed  on  the  waggon,  my 
team  started,  and  I  failed  to  gain  my  bal- 
ance, and  fell  off  and  crippled  myself.  I  was 
accustomed  to  loading  and  unloading  cars  on 
the  track  at  McGregor;  had  been  so  engaged 
scTcral  years.  •  •  *  Of  course,  I  Intended 
to  catch  the  team,  and  fell  off  before  1  got 
to  the  lines."  He  says:  "The  sudden  bump- 
ing of  the  cars  together  was  so  unexpected 
to  me  that  I  was  scared,  and  my  first 
thought  was  to  get  out  of  the  car.  In  fact, 
I  don't  remember  that  I  took  time  to  think, 
but  ran  to  the  door  and  Jumped  out"  He 
■was  watching  for  the  local,  knowing  It  was 
about  time  for  It  to  come  In.  He  had  Just 
looked  up  the  track,  and  bad  seen  nothing 
of  It  but  did  not  know  but  that  it  had  run 
In  very  rapidly  and  had  struck  the  car  stand- 
ing on  the  track.  He  says:  "My  horses 
were  not  easily  frightened  by  cars.  Had 
rsed  the  same  team  a  long  while,  and  al- 
ways left  them  standing  as  I  did  that  day. 

*  •  •  I  was  in  the  car  when  the  cars  be- 
gan bumping,  and  I  Jumped,  and  my  team 
Jumped.  Don't  know  for  certain  which  one 
of  us  was  frightened  first"  There  was  oth- 
er testimony  to  the  effect  that  no  car  reach- 
ed the  car  deceased  was  on.  The  servants 
of  the  oU  mill  turned  a  car  down  the  track, 
which,  colliding  with  another  car,  sent  It 
down  the  track  near  to  the  car  plaintiff  was 
on,  If  It  did  not  strike  it  Deceased  brought 
this  suit  and  his  depositions  were  taken,  but 
he  died  before  trial.  It  is  not  necessary  to 
recite  other  testimony  at  this  time,  as  that 
stated  is  sufficient  to  show  the  Issues  of  fact 

Prendergast  &  Saodford  and  J.  W.  Terry, 
f<w  appellant.  D.  O.  Grantham,  J.  Ei.  Yantls, 
and  Thoe.  P.  Stone,  for  appellees. 

CXJLLABD,  J.  (after  stating  the  facts).  1. 
We  find  no  error  In  the  overruling  of  defend- 
ant's general  demurrer  or  special  exceptions 
to  the  petition.  If  the  track  was  negligent- 
ly constructed,  as  alleged,  and  that  condi- 
tion occasioned  the  Injuries  alleged,  defend- 
ant would  6e  charged  with  such  negligence. 

2.  Appellant  contends  that  the  verdict  Is 
contrary  to  the  law.  In  that  the  great  pre- 
ponderance of  the  evidence  shows  that 
Bryant  did  not  Jump  from  the  car  because 
of  fright  and  terror,  but  that  he  Jumped  onto 
the  wagon  to  stop  his  horses,  which  had 
started  to  run  away.  The  Jury  were  the 
Jufl?**  of  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses,  and  It  Is  not  the 
province  of  the  court  to  direct  what  testi- 
mony the  Jury  should  believe  or  not  believe. 

3.  It  Is  insisted  by  appellant  that  the  court 
■bould  have  granted  a  new  trial  because 
there  was  no  evidence  to  warrant  the  find- 
ing that  the  parties  who  moved  the  car  were 
the  agents  or  servants  of  defendant  or  that 
their  nei^gence  conld  render  It  liable.  It 
was  not  necessary,  In  order  to  bind  defend- 


ant for  the  negligence  alleged,  that  Its 
agents  and  servants  In  its  Immediate  em- 
ployment turned  the  car  loose  on  the  in- 
cline, so  causing  Injury  to  Bryant  The  oil 
mill  people  were  using  the  track  and  cars 
with  the  consent  of  the  railway  company, 
and  the  law  Is  that  a  railway  company  can- 
not lease  Its  road  to  another,  without  au- 
thority of  statute,  so  as  to  relieve  it  from  Its 
obligation  to  the  public.  Without  such  au- 
thority, the  railway  comiwny  would  be  lia- 
ble for  all  acts  of  persons  to  whom  It  con- 
fides the  operation  of  the  road.  Railway  Co. 
V.  Underwood,  67  Tex.  592,  593,  4  S.  W.  216; 
Same  v.  Moody,  71  Tex.  616,  9  S.  W.  465. 

4.  It  is  claimed  by  appellant  that  the  court 
should  have  granted  a  new  trial  because  the 
verdict  was  contrary  to  the  law  and  the  evi- 
dence; the  undisputed  evidence  showing  that 
Bryant  was  never  In  danger  on  the  car,  and 
neither  the  employe  of  defendant  nor  of  the 
mill  company  did  anything  that  caused  him 
any  danger,  and  his  Injuries  were  not  the  re- 
sult of  anything  done  by  the  servants  of  the 
mill  company  or  the  railroad.  And  again  it 
Is  insisted  that  the  covit  should  have  grant- 
ed a  new  trial  because  the  evidence  shows 
Bryant  Jumped  from  the  car  when  there  was 
no  necessity  therefor,  without  stopping  to 
think  and  from  unreasonable  fright  with- 
out stopping  to  think  and  without  taking 
any  care,  when  the  undisputed  evidence 
shows  he  was  In  no  danger,  and  the  evidence 
shows  he  was  guilty  of  contributory  negli- 
gence, contributing  to  his  own  Injury.  In 
Railway  Co.  v.  Neff,  87  Tex.  300,  28  S.  W. 
283,  our  supreme  court  quotes  with  approv- 
al language  of  the  Alabama  court  in  Cook 
V.  Parkham,  24  Ala.  21,  as  follows:  "That 
the  death  of  the  slave  may  have  been  the 
result  of  fright  or  want  of  presence  of  mind 
occasioned  by  circumstances  of  excitement, 
confusion,  and  danger,  brought  about  by  the 
negligent  acts  of  the  defendants,  should  not 
be  imputed  to  him  as  a  fault;  nor  can  we 
regard  it  In  any  sense 'as  misconduct  If,  un- 
der like  circumstances,  one  should  mistake 
the  best  means  of  safety,  and  lose  his  life 
In  the  effort  to  preserve  It"  In  the  XefT 
Case,  our  own  supreme  court  say:  "When 
prudence  Itself  is  destroyed,  and  Judgment 
yields  to  sudden  Impulse,— when  there  Is  nei- 
ther time  nor  capacity  to  reflect,— how  can 
any  one  say  what  a  man,  prudent  under  or- 
dinary circumstances,  would  do  If  he  should 
be  so  situated?  The  rule  is  sound  and  Just 
which  holds  the  party  guilty  of  negligence 
responsible  for  the  result,  if  tliat  negligence 
has  caused  another  to  be  surrounded  by  such 
circumstances  as  to  him  appear  to  threaten 
the  destruction  of  his  life  or  serious  Injury 
to  his  person,  whether  that  person  be  pru- 
dent or  Imprudent,  If  In  an  effort  to  save 
his  life  be  makes  a  choice  of  means  from 
which  Injury  results,  and  notwithstanding  It 
may  turn  out  that  If  he  had  done  differently, 
or  had  done  nothing,  he  would  have  escaped 
Injury  altogether."     The  trial  /Court  Ja_  the 
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charge  observed  the  rule  laid  down  In  the 
Neff  Case,  which  Is  the  law,  and  was  war- 
ranted by  the  facts  In  so  doing.  So  we  do 
not  believe  the  court  should  have  granted  a 
new  trial  on  the  ground  that  the  verdict 
was  against  the  law  and  the  evidence. 

5.  There  Is  no  testimony  that  Bryant  was 
loading  the  wrong  car;  henceltls  Immaterial 
whether  defendant  pointed  out  the  car  to 
him  which  he  was  loading,  or  who  pointed  It 
out  to  blm.  It  was  evidently  the  right  car 
to  load.  The  foregoing  disposes  of  the 
eleventh  assignment  of  error  adversely  to 
appellant 

6.  The  court  Instructed  the  Jury  to  the  ef- 
fect that  If  defendant,  through  Its  employes, 
knew  the  employes  of  the  oil  mill  were  ac- 
customed to  move  the  cars  near  Its  mill  In 
the  manner  In  which  they  moved  the  car 
In  this  instance,  defendant  would  be  bound 
by  the  acts  of  the  employes  of  the  oil  mill, 
and  that  If  defendant's  agent,  Carl  Dibble, 
at  the  time  be  stopped  Bryant  from  unload- 
ing his  wagon  In  the  car  where  he  first  be- 
gan unloading,  near  the  depot,  told  Bryant 
to  unload  In  the  car  on  the  mill  switch  at 
which  he  was  Injured,  and  that  Bryant  acted 
on  such  Instructions  In  going  to  the  switch 
to  unload,  then  the  act  of  Dibble  In  so  di- 
recting would  be  the  act  of  defendant  Again 
we  repeat  that  there  was  no  attempt  to 
show  Bryant  was  unloading  In  a  wrong  car 
when  he  was  hurt  and  It  is  of  no  conse- 
quence who  told  him  to  unload  where  he 
did;  and  there  was  no  error  in  the  charge 
detrimental  to  appellant,  notwithstanding 
there  may  be  no  evidence  showing  appellant 
knew  the  mill  employes  were  accustomed  to 
move  cars  on  the  switch.  Besides  this,  de- 
fendant would  be  liable  for  Injuries  caused 
by  persons  moving  the  cars  with  Its  consent 

7.  It  Is  Insisted  that  the  court  erred  In 
charging  the  Jury  as  follows:  "If  you  be- 
lieve from  the  evidence  that  said  Bryant 
was  well  acquainted  with  the  situation  of 
the  said  track  and  the  cars,  and  that  they 
were  constantly  being  moved  or  liable  to  be 
moved  on  said  track  in  such  manner  as  to 
create  a  loud  noise,  and  that  such  noise  was 
calculated  to  frighten  his  horses  and  cause 
them  to  run  away,  and  that  he  negligently 
left  them  unhitched  and  attached  to  his  said 
wagon,  and  that,  after  his  said  horses  be- 
came frightened  and  started  to  rtm,  he  care- 
lessly, and  without  being  frightened  as  al- 
leged, Jumped  from  the  car  at  which  he  was 
at  work  onto  his  said  wagon,  without  regard 
for  bis  own  safety,  and  In  so  doing  lost  his 
footing  and  balance  and  fell  to  the  ground, 
and  that  such  acts  were  the  direct  and  prox- 
imate cause  of  the  Injuries  received  by  him, 
and  you  further  believe  said  conduct  and 
acts  on  the  part  of  said  John  Bryant  were 
negligence  on  his  part  and  that  but  therefor 
he  would  not  have  been  injured,  then  you 
will  find  for  the  defendant,  although  you  may 
believe  that  the  defendant  was  gull^  of  the 
several  acts  of  negligence  charged  by  the 


plaintiff."  We  must  say  that  It  was  error 
to  require  the  Jury  to  find  that  tlie  acts 
and  conduct  of  Brj-ant  enumerated.  It  f  oiiud, 
were  the  proximate  cause  of  the  injuries  he 
received.  Such  acts  would  necessarily  tte,  i! 
found  to  exist  the  proximate  cause  of  tbf 
Injuries  sustained.  Railway  Co.  v.  Ro'wland. 
90  Tex.  365,  38  S.  W.  756;  Railway  Co.  v. 
McCoy,  90  Tex.  265,  38  S.  W.  36.  In  both 
the  cases  cited  the  supreme  court  reversed 
and  remanded  for  a  similar  error. 

8.  We  believe   the  qualification    made    Ifj 
the  court  to  a  special  charge  asked  and  giv- 
en was  erroneous.     The  charge  asked,    and 
g^Iven  Is  as  follows:    "You  are  further   cli.-ir- 
ged  that  before  you  can  find  for  the    plnin- 
tiffs  under  any  theory  of  the  case,  you  uiust 
believe  from  the  evidence  that  the  moving 
of  the  cars  as  alleged  In  piaintiils'  pctiti  n 
was  the  direct  and  proximate  cause  of   the 
injuries  to  the  said  John  Bryant;    that   is, 
you  must  believe  from  the  evidence  tbat  the 
said  persons  moving  the  said  cars  ouglit  to 
have  foreseen  that,  as  a  result  of  such  mov- 
ing, the  injuries,  or  some  such  similar    in- 
juries, to  the  said  John  Bryant  would  prob- 
ably result"    The  qualification  Is  as  follows: 
"In  connection  with  the  foregoing  special 
charge,  you  are  Instructed  that  it  was   the 
duty  of  the  persons  moving  said  cars  to  have 
looked  along  the  track  In  front  of  such  cars 
to  ascertain  if  any  one  was  in  danger   of 
being  Injured  thereby;    and  if  you  believe 
from   the  evidence  that  said  persons,    bad 
they  so  looked  down  the  track  before  start- 
ing said  cars,  could  have  seen  by  Bryant,  by 
exercising  that  care  which  an  ordinarily  pru- 
dent person  would  have  exercised  under  the 
same  circumstances,  then  you  will  consider 
said  special  charge  and  the  entire  case  as 
though  the  evidence  showed  that  said   per- 
sons moving  the  car  saw  said  Bryant  before 
they  started  said  car  in  motion;  and  if  a  per- 
son  of   ordinary   care   and   prudence   would 
have  foreseen  that  a<  a  result  of  so  moving 
said  cars,   the  said  Bryant  would  probably 
be  Injured,  then  the  persons  moving  said 
cars  ought  to  have  foreseen  said  result;    but 
If  a  person  of  ordinary  care  and  prudence 
would  not  have  foreseen,  as  a  result  of  such 
moving,  that  said  Bryant  would  probably  be 
injured,  then  the  persons  moving  said  cars 
ought  not  to  be  held  to  have  foreseen  such 
result"    It  was  error  to  tell  the  jury,  as  In 
the  qualification  to  the  charge  asked,  tbat  it 
was   the  duty   of  the  persons   moving   the 
cars  to  have  looked  along  the  track  in  front 
of  such  cars  to  ascertain  If  any  one  was  la 
danger  of  being  Injured  thereby.    That  ques- 
tion should  have  been  left  to  the  Jury.    Un- 
less a  duty  Is  statutory,  It  Is  wrong  to  charpt' 
the  Jiny  that  such  a  duty  Is  required.     R.nil- 
way  Co.  V.  Waller  (Tex.  Civ.  App.)  62  S.  W. 
554.    The  court  Should  not  tell  the  Jury  tliat 
certain  specific  acts  were  required  of  the  per- 
sons moving  the  cars.     Calhoun  v.  Railway 
Co.,  84  Tex.  228,  19  S.  W.  341,  and  cases 
cited;   Railway  Co.  v.  Box,  81  Tex.  674,  17 
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S.  W.  376.  It  Is  error  for  the  trial  Jndge  to 
define  dotles,  neglect  of  -which  would  he  neg- 
ligence. In  the  absence  of  a  statute  defining 
such  duties.  RallTvay  Co.  t.  Lee,  70  Tex. 
400.  7  S.  W.  857.  See  2  Buckler,  Olv.  Dig. 
527,  citing  nmnerons  cases  to  the  point  See, 
also.  Railway  Co.  v.  Obnpman.  57  Tex.  82; 
Railway  Co.  r.  Wilson,  GO  Tex.  142;  Railway 
Co.  V.  Wright,  62  Tex.  517. 

9.  It  Is  assigned  as  error  that  the  co>urt 
refused  the  following  instruction  requested 
by  defendant:  "You  are  further  charged 
that  If  you  believe  from  the  evidence  that 
the  said  John  Bryant  left  bis  team  standing 
at  or  near  the  said  car  hitched  to  his  said 
-wagon,  and  untied  or  unsecured,  to  prevent 
the  same  from  moving  off  and  running  away, 
and  you  further  find  that  he  Jumped  from 
the  said  car  onto  the  said  wagon  after  the 
said  team  had  started  to  move  off  and  run 
away,  and  you  further  believe  that  a  reason- 
ably prudent  person,  under  all  the  facts  and 
circumstances  surrounding  said  occasion, 
would  not  have  jumped  from  the  said  car 
onto  the  said  wagon  when  the  team  was  so 
untied  and  unsecured,  and  when  the  said 
team  had  so  started  to  move  off  and  run 
away,  then  and  In  that  event  you  will  find 
for  the  defendant"  The  requested  charge 
ignored  the  Issue  of  Imminent  peril,  and 
Bryant's  reasonable  belief  of  such  peril. 
The  same  may  be  said  of  requested  charge 
No.  6,  which  the  court  refused. 

10.  The  matter  of  notice  referred  to  in  tite 
twenty-flfth  assignment  of  error  need  not  be 
dlscuraed,  as  plaintiffs  can  give  notice. 

In  the  foregoing  we  have  decided  all  ma- 
terial issues  presented,  and  it  is  not  neces- 
sary to  notice  such  Issues  but  once;  the  rul- 
ing necessarily  being  the  same. 

Because  of  the  errors  pointed  out  the 
judgment  of  the  lower  court  is  reversed,  and 
the  cause  remanded.  Reversed  and  re- 
manded. 


HALL  et  at.  t.  READ  et  a].i 

(Oonrt  of  Civil  Appeals  of  Texas.      Jan.  28, 

1902.) 

VENDOR  AND  PURCHASER  —  NOTES  —  ATTOR- 
NEY'S FEES  —  NOTICE  —  SUBSEQUENT  PUR- 
CHASERS—WRIT OF  BRROR^JURISDICTION. 

1.  Under  Rev.  St  art.  1389,  requiring  a  writ 
of  error  to  be  sued  out  in  12  months  from  the 
rendition  of  the  judRment,  the  court  will  as- 
same  jnrisdiction  under  a  writ  of  error  sued  out 
witbiu  a  year  after  a  jndf^rment  was  entered  as 
corrected,  thongh  more  than  a  year  has  elapsed 
from  the  time  the  judgment  was  originally  en- 
tered. 

2.  A  lien  for  attorney's  fees  reserved  in  a 
purchase-moDey  note  secured  by  trust  deed  can- 
not be  asserted  against  subsequent  purchasers 
of  the  land,  where  the  deed  to  their  vendors 
and  the  trnst  deed  properly  described  the  note, 
except  that  no  reference  was  made  to  the  pro- 
vision as  to  the  attorney's  fees,  and  such  pur- 
chasers did  not  otherwise  have  notice  of  the 
lien. 

8.  Where  a  parchase-money  note  stipulating 

>  Rohearlng  den.^ed  Pebnuiry  2S,  1902,  and  writ  of 
•rror  denied  by  ■upreme  court. 


for  attorney's  fees  gives  the  holder  the  option 
to  declare  it  dne  on  failure  to  pay  an  install- 
ment of  interest,  and  such  option  has  not  been 
exercised  on  previous  defaults,  and  the  prin- 
cipal was  not  due,  the  placing  of  the  note  with 
an  attorney,  together  with  insurance  policies 
on  the  property,  after  its  loss,  for  the  colIectiOD 
of  the  insurance,  is  not  sufticient  to  show  that 
it  was  deposited  with  such  attorney  for  col- 
lection, so  as  to  require  payment  of  attorney's 
fees. 

Error  fronr  district  court,  Tarrant  county; 
W.  D.  Harris,  Judge. 

BUI  by  B.  F.  Read  and  others  against  B. 
F.  Hall  and  another.  There  was  a  judg- 
ment in  favor  of  plaintiffs,  and  defendant 
Parlln  brings  error.    Affirmed. 

McCormick  &  Spence,  for  plaintiff  In  er- 
ror. W.  P.  McLean  and  D.  W.  Humphreys, 
for  defendants  In  error. 

CONNER,  C.  J.  This  proceeding  is  upon 
writ  of  error  prosecuted  by  W.  H.  Parlin 
from  a  judgment  of  the  district  court  of 
Tarrant  county  perpetuating  a  writ  of  in- 
junction sued  out  by  defendants  in  error  to 
restrain  the  sale  of  certain  real  estate  sit- 
uated in  the  city  of  Ft  Worth,  which  had 
been  advertised  therefor  pursuant  to  the 
terms  of  a  deed  of  trust  executed  by  one 
Emory  Wales  to  Frank  L.  Shacket  to  secure 
a  principal  Indebtedness  of  $8,000,  evidenced 
by  promissory  note,  of  which  Parlln  after- 
wards became  the  owner,  made  by  said 
Wales  for  the  purchase  money  of  the  prop- 
erty advertised  for  sale.  The  judgment  was 
also  In  favor  of  defendants  In  error  for 
$179.46,  with  Interest  thereon  from  the  4th 
day  of  February,  180C,  at  the  rate  of  6  per 
cent  per  annum,  as  the  sum  in  excess  of 
said  trust-deed  Indebtedness  that  had  been 
paid  thereon  to  plaintiff  In  error  by  defend- 
ants In  error,  as  pleaded  by  them. 

The  judgment  mentioned,  on  Its  face,  pur- 
ports to  have  been  made  and  entered  on  the 
14th  day  of  March,  1900,  and  the  petition 
for  writ  of  error  in  this  case  was  not  filed 
in  the  district  court  until  the  26th  day  of 
March,  1901.  Apparently,  therefore,  the 
writ  has  not  been  sued  out  within  12  months 
from  the  rendition  of  the  judgment,  as  re- 
quired by  article  1389  of  the  Revised  Stat- 
utes: and  hence  a  preliminary  question  as 
to  our  jurisdiction  has  arisen,  that  requires 
consideration.  In  answer  to  this*  apparent 
want  of  jurisdiction,  plaintiff  in  error  has 
filed  an  affidavit,  which  Is  not  controverted, 
to  the  effect  that  while  the  trial  was  had 
and  judgment  was  rendered  and  entered  on 
said  14th  day  of  March,  1900,  it  was  then 
Incorrectly  entered,  as  to  the  amount  that 
defendants  In  error  were  entitled  to  recover 
as  overpayment;  the  amount  as  originally 
entered  being  some  $23  more  than  as  now 
appears  to  have  been  adjudged.  This  er- 
ror was  discovered,  and  suggested  to  coun- 
sel for  defendants  in  eeroT,  who  agreed  to 
the  correction,  and  without  motion  therefor, 
but  with  the  approval  of  the  trial  conrt^ 
caused  the  judgment  to  be  corrected  so  as 


810 


66  SOUTHWESTERN  BBPORTBB. 


Cles. 


to  show  tbe  true  amount  of  recovery.  Tbia 
correction  was  so  made  on  or  after  March 
27,  1000.  While  perhaps  not  very  clear  on 
principle  that  we  should  do  so,  we  have 
finally  concluded,  upon  the  authority  of 
Luck  v.  Hopkins  (Tex.  Sup.)  49  S.  W.  300,  to 
entertain  Jurisdiction  of  the  writ  In  the 
case  cited  the  supreme  court  takes  occasion 
to  say,  In  substance,  among  other  things, 
that  the  period  from  which  to  compute  the 
time  within  which  a  writ  of  error  may  be 
sued  out  is  the  date  of  the  actual  entry  of 
the  amended  Judgment,  even  though  the 
amended  Judgment  may  be  substantially  the 
same  as  the  Judgment  originally  entered: 
and  we  think  the  proceedings  here  mention- 
ed may  he  construed  as  fairly  within  the 
rule  so  announced.  The  Judgment,  in  Its 
corrected  form,  is  the  one  before  us,  and 
the  one  to  be  enforced,  if  enforced  at  ail. 
The  Judgment  did  not  speak  the  true  fact 
until  the  entry  of  tbe  correction.  The  fact 
that  the  action  taken  was  not  upon  motion 
therefor,  as  In  the  case  of  Luck  v.  Hopkins, 
should  not,  we  think,  be  deemed  materiaL 
It  is  conceded  that  the  amendment  was 
proper.  The  court  would  certainly  have  sus- 
tained a  motion  for  correction,  and,  hav- 
ing approved  and  authorized  the  corrected 
entries,  we  think  the  effect  substantially  the 
same  as  tf  done  upon  motion.  At  all  events. 
In  view  of  our  conclusions  upon  the  merits, 
tbe  question  of  Jurisdiction  becomes  practi- 
cally unimportant.  We  therefore  proceed  to 
the  disposition  of  tbe  remaining  questions. 

Defendants  In  error  were,  upon  valuable 
consideration,  sul>sequent  purchasers  of  the 
property  from  Wales,  "subject  to  the  lien  for 
$8,000  secured  by  deed  of  trust  superior  to 
this  title,"  as  was  recited  in  the  deed  to 
them;  tliey  not  otherwise  becoming  parties 
to  the  original  obligation  of  Wales  to  Shack- 
et  Said  note  for  $8,000  was  date<l  Decem- 
ber 10,  1890,  and  made  payable  by  its  terms 
five  years  after  its  date,  bearing  interest  at 
the  rate  of  10  per  cent,  per  annum;  the  In- 
terest payable  semiannually  as  it  accrued. 
The  note  also  contained  a  provision  for  the 
payment  of  an  additional  10  per  cent,  for 
attorney's  fees  in  case  the  same  was  sued 
upon  or  placed  in  the  hands  of  an  attorney 
for  collection.  The  dee<l  of  conveyance  from 
Shacket  to  Wales,  among  other  things,  cor- 
rectly described  said  note,  except  that  no 
reference  was  therein  made  to  the  provi- 
sion for  attorney's  fees.  This  was  also  true 
as  to  the  trust  deed  contemporaneously  exe- 
cuted upon  the  land  In  question  to  secure 
the  note.  Said  deed  and  trust  .deed  were 
duly  registered,  defendants  In  error  not  oth- 
erwise having  notice  of  said  provision  for 
attorney's  fees.  Said  trust  deed  provided 
that.  In  the  event  default  should  be  made 
in  the  payment  of  any  Installment  of  Inter- 
est, the  principal  debt  should  at  ouce  be- 
come due  and  payable,  at  the  option  of  the 
holder  or  holders  of  the  note,  and  that  the 
vendees  of  said  property  should  keep  the 


house  and  imjirovements  thereon  Insured 
for  tbe  benefit  of  the  owner  or  holder  of  saiU 
note,  and  that  in  case  of  loss  by  fire  the 
proceeds  of  the  policies,  or  so  much  thereof 
as  should  be  necessary,  should  be  applied  in 
liquidation  of  said  Indebtedness.  Defend- 
ants in  error  paid  the  semiannual  install- 
ments of  Interest  with  varying  punctuality 
as  they  accrued,  until  the  10th  day  of  June, 
189.'),  at  which  date  an  installment  was  due, 
and  was  not  paid  at  the  time  the  building 
situated  upon  the  lot  in  controversy  was  de- 
stroyed by  fire,  which  occurred  about  the 
2d  day  of  July,  1895.  The  insurance  on  the 
destroyed  property  amounted  to  $9,000,  and 
the  policies,  together  with  said  note,  were  In 
tbe  possession  of  an  agent  of  phiintifif  In  er- 
ror. After  the  loss  aforesaid,  defendants  in 
error  promptly  made  ail  necessary  proofs  of 
loss,  which  were  forwarded  to  said  agent 
who,  in  turn,  soon  thereafter,  and  several 
months  before  the  maturity  of  the  note  by 
its  terms,  delivered  said  note,  together  with 
said  policies  of  Insurance  and  proofs  of 
loss,  to  Messrs.  McCormIck  &  Spence,  attor- 
neys at  law,  who  collected  the  full  amount 
of  insurance  as  stated,  and  applied  tbe  same 
in  payment  of  said  $S,000  note  and  interest 
and  to  a  further  sum  of  $810  claimed  by 
them  to  be  due  as  attorney's  fees.  Said  in- 
surance was  in  excess  of  the  principal  and 
Interest  due  upon  the  note,  in  the  sum  ad- 
Judged  to  defendants  in  error  in  this  suit 
but  was  insufficient  to  liquidate  the  prin- 
cipal, interest  and  attorney's  fees,  as  in  fact 
applied  by  McCormIck  &  Spence.  Plaintiff 
in  error,  therefore,  in  August  1806,  caused 
the  lot  in  controversy  to  be  advertised  for 
sale  under  the  power  contained  in  the  deed 
of  trust,  whereupon  defendants  in  error 
brought  this  suit  to  enjoin  the  sale,  and  for 
the  balance  alleged  to  be  due  them  as  over- 
payment on  said  debt 

The  disposition  required  of  us  must  de- 
pend upon  the  solution  of  two  questions: 
Tt  is  Insisted:  First  that  defendants  In  er- 
ror were  effected  with  notice  of  the  provi- 
sion of  said  note  for  attorney's  fees,  be- 
cause, while  the  deed  from  Shacket  to  Wales 
and  said  trust  deed  from  Wales  to  Shacket 
failed  to  recite  such-  provision,  they  never- 
theless described  and  identified  tlie  note  so 
that  the  duty  of  inquiry  devolved  upon  sub- 
.scquent  purchasers,  and  that  had  defend- 
ants In  error  made  the  proper  inquiry,  full 
knowledge  would  have  been  obtained;  sec- 
ond, that  when  said  note  was  placed  in  the 
hands  of  McCormIck  &  Spence,  as  herein- 
before stated,  the  attorney's  fees  became 
due,  and  a  part  of  the  Indebtedness  accord- 
ing to  the  tenor  and  effect  of  the  note,  and 
that  plaintiff  in  error,  therefore,  bad  the 
right  to  insist  upon  the  iwyment  of  attor- 
ney's fees,  even  though  the  right  to  enforce 
the  assei-ted  lien  for  their  payment  bad 
been  lost. 

Upon  the  authority  of  Dalton  t.  Rainey, 

75  Tex.  618,  13  S.  W.  94,^  we  find  agahist 
qitized  by  vJOt 
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plaintiff  In  error  on  the  first  qne8tl<m  stat^ 
ed.  In  that  case  It  was  distinctly  held  that 
a  subsequent  vendee  of  land  was  not  aflectp 
ed  with  record  notice  of  a  provision  for  at- 
torney's fees  In  a  note  given  for  the  pur- 
chase money  of  the  land,  where  the  deed 
of  the  vendor,  that  had  been  duly  and  ac- 
curately registered,  properly  described  the 
note  as  far  as  It  purported  to  do  so,  but 
omitted  such  provision.  It  was  there  said, 
"In  the  absence  of  notice  to  the  contrary, 
tb^  [the  subsequent  vendees]  had  the  right 
to  assume  [from  tho  record]  that  the  deed  to 
their  vendor  correctly  stated  all  of  the  un- 
paid consideration  for  which  it  was  execut- 
ed." This  seems  to  be  in  accord  with  the 
law  as  stated  in  1  Jones,  Mortg.  (4  th  Bd.) 
a  560,  SSI,  et  seq.;  Wade,  Notice  (2d  Bd.) 
{  174  et  seq.;  and  Webb,  Record  of  Title, 
§  147,  and  cases  therein  cited.  We  there- 
fore conclude  that  the  court  prop^ly  de- 
clined to  enforce  the  asserted  lien. 

We  think  the  second  question  presentsed 
must  also  be  determined  adversely  to  plain- 
tiff In  error,  and  that  the  money  judgment 
in  favor  of  defendants  In  error  must  be  sus- 
tained. The  principal  note  was  not  due  at 
the  time  It  was  placed  In  the  hands  of  Mc- 
G<wmlck  &  Spence,  unless  we  can  say  that 
plaintiff  In  error  availed  himself  of  the  op- 
tion therein  given  to  so  declare  because  of 
the  failure  to  pay  the  installment  of  Interest 
maturing  June  10,  1895.  There  is  no  evi- 
dence whatever  of  the  exercise  <^  such  op- 
tion, save  the  mere  fact  that  the  note  was 
placed  in  the  possession  of  said  attorneys. 
Is  this  of  such  conclusive  character  as  re- 
quires us  to  reverse  the  court's  finding,  in 
effect,  to  the  contrary?  We  do  not  think 
we  can  give  such  effect  to  such  fact  No 
such  option  had  been  declared  in  the  cases  of 
previous  defaults.  No  declaration  of  this 
purport  was  made  after  the  default  of  Jime 
10th  by  either  plaintiff  In  error  or  his  agent. 
No  demand  for  payment  was  made,  and  the 
deposit  of  the  note  with  the  attorneys  is 
entirely  consistent  with  a  purpose  of  con- 
venience, marely.  The  primary  duty  de- 
volving upon  the  counsd  employed  was  evi- 
dently the  collection  of  the  Insurance  poli- 
cies. The  application  of  the  collection  to  the 
note  was  a  mere  exercise  of  the  right  con- 
ferred by  the  trust  deed  to  abate  the  orig- 
inal Indebtedness  In  the  contingency  that 
occurred.  We  think  the  provision  In  the 
note  for  attorney's  fees  evidently  contem- 
plated a  state  of  the  case  where  the  note 
had  matured,  and  where  there  had  been  a 
subsequent  failure  or  refusal  to  pay,  and 
where  it  hence  became  reasonably  neces- 
sary to  deposit  it  with  an  attorney  for  c<d- 
lection,  and  where  it  had  been  so  done.  It 
was  in  no  sense  necessary  that  the  note  in 
question  should  have  been  deposited  with 
McCormick  &  Spence.  Plaintiff  in  emv, 
with  the  same  advantage,  could  have  retain- 
ed possession  thereof.  For  his  own  secur- 
ity he  bad  provided  for  his  right  to  collect 


and  receive  the  Insurance.  If  collected  by 
the  attorneys  and  delivered  to  their  prin- 
cipal, the  full  purpose  of  their  employment 
would  have  been  accomplished,  and  it  would 
then  have  Ijeen  the  duty  of  plaintiff  in  error 
—a  duty  he  owed  defendants  in  error— to  ap- 
ply the  amount  collected  upon  the  note, 
without  the  imposition  of  an  unnecessaiy 
burden.  The  right  to  so  collect  and  to  have 
the  insurance  so  applied  was  a  right  con- 
ferred by  defendants  in  error,  and  the  col- 
lection of  the  insurance  was  for  their  ben- 
efit, and  In  effect  for  them.  They  took  out 
the  policies,  were  the  real  beneficiaries,  and 
the  payments  made  out  of  the  proceds  were, 
In  ^ect,  as  if  otherwise  voluntarily  made  by 
them.  Undo*  these  circumstances,  there- 
fore, we  do  not  think  plaintiff  in  error  dis- 
charged the  burden  of  i^oof  that  originally 
rested  upon  him,  and  (to  overturn  the  find- 
ings of  the  trial  court)  that  yet  remains  up- 
on him,  to  show  that  the  note  mentioned 
had  matured,  and  had  in  fact,  in  the  exer- 
cise of  reasonable  diligence,  been  deposited 
with  attorneys  tor  collection,  in  accord  with 
the  spirit  of  said  provision.  Plaintiff  in  er- 
ror best  knew  the  fact  if  so  it  was;  he 
failed  to  so  testify,  or  produce  other  evi- 
dence than  as  stated;  and  we  ought  not  now 
to  be  required  to  indulge  in  mere  inferences. 
We  conclude  that  the  Judgment  should  in 
all  things  be  affirmed,  and  it  is  so  ordered. 


MADDOX  T.  ADAIR  et  al.t 

(Court  of  CSvil  Appeals  of  Texas.     Dee.  14, 
1901.) 

DBBDS-CONDITIONS    SUBSEQUENT— PERFORM- 
ANCE—PORFEITORE— TRESPASSERS- 
RIGHT  OF  GRANTOR. 

1.  WTiere  a  erantor  conveys  realty  on  condi- 
tion that,  on  the  grantee's  failure  to  establish 
aud  maintain  thereon  a  seminary  of  learning, 
it  shall  revert,  and  he  does  not  object  to  the 
school  established  as  not  being  that  provided 
for  by  the  deed,  he  cannot  insist  on  a  for- 
feiture, after  the  discontinuance  of  the  school, 
on  the  ground  that  the  grantees  failed  to  estab- 
lish the  school  required  by  the  condition. 

2.  Where  a  grantor  conveys  realty  to  be  used 
for  school  purposes,  in  order  to  increase  the 
value  of  adjacent  property,  on  condition  that, 
on  the  grantee's  failure  to  establish  and  main- 
tain the  school,  the  premises  shall  rerert  and 
a  school  is  maictaiued  until  the  grantee  has  dis- 
posed of  his  adjacent  property,  he  cannot  claim 
a  forfeiture  after  discontinuauce  of  the  school, 
as  the  purposes  of  the  condition  were  fulfilled. 

S.  The  condition  of  the  deed  having  been 
complied  with,  and  the  grantee's  title  perfect- 
ed, the  grantor  cannot  complain  of  the  aban- 
donment of  the  property  and  the  intrusion  of  a 
trespasser. 

Appeal  from  district  court  Grayson  coun- 
ty;  Bice  Maxey,  Judge. 

Action  by  John  W.  Maddox  against  C.  L. 
Adair  and  others,  as  trustees  of  the  Shiloh 
Baptist  Institute.     There  was  a  }udgmet4 


'Writ  of  MTor  denied  by  eupreme  court. 
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for  defendants,   and  plalntlfT  nppenls.     Af- 
flrmed. 

Wllkins  &  Vinson  and  Clinrles  Batsell, 
for  appellant  Webb  &  Jones  and  D.  B. 
Steed,  for  appelleea. 

TEMPLETON,  J.  Maddox  sued  0.  L.  & 
N.  Adair,  the  city  of  Whltesboro,  J.  B. 
Blount,  and  14  others,  as  trustees  of  the 
Shilob  Baptist  Institute,  an  alleged  defunct 
corporation.  The  suit  was  In  the  form  of 
an  ordinary  action  of  trespass  to  try  title, 
and  the  purpose  of  the  suit  was  to  recover 
a  lot  of  land  situated  in  the  said  city.  The 
trustees  pleaded,  "Not  guilty."  The  Adalrs 
and  the  city  pleaded,  "Not  guilty,"  and  the 
three,  flre,  and  ten  year  statutes  of  limita- 
tions. A  trial  without  a  jury  resulted  In  a 
Judgment  from  -which  Maddox  has  appealed. 

The  trial  Judge  filed  conclusions  of  fact 
and  findings  of  law.  There  is  no  statement 
of  facts  in  the  record.  The  appeal  Is  prose- 
cuted on  the  theory  that,  under  the  facts 
found  by  the  court  Judgment  should  have 
l)een  entered  for  the  plaintiff.  We  condense 
the  findings  of  the  trial  Judge,  and  will  state 
substantially  the  material  parts  thereof: 
We  find  that  Maddox  owned  the  lot  In  con- 
troversy and  a  number  of  other  lots  adjacent 
thereto.  On  January  11,  1876,  Maddox  con- 
veyed the  lot  in  controversy  to  W.  H.  Trol- 
Inger  and  23  others,  as  trustees  of  the  Shlloh 
Baptist  Institute.  The  deed  recited  a  consid- 
eration of  $100  cash,  and  contained  general 
covenants  of  warranty,  and  was  In  the  usual 
form,  except  that  it  concluded  with  a  clause 
reading  as  follows:  "But  should  the  said 
land  fall  to  be  used  for  the  purposes  for 
which  It  is  sold,  viz.,  the  establishment  and 
maintenance  of  a  first-class  seminary  of 
learning  thereon,  then  it  shall  revert  to  me, 
the  said  J.  W.  Maddox;  and  I,  the  said  J. 
W.  Maddox,  have  opened  and  will  keep  open 
a  flfty-onefeet  street  on  the  east  of  said  prem- 
ises, and  a  forty-feet  street  on  the  other 
sides  of  said  premises."  No  part  of  the  con- 
sideration stated  in  the  deed  was  paid,  and 
it  was  not  intended  that  it  should  ever  be 
paid.  The  real  consideration  was  the  en- 
hancement in  the  value  of  Maddox's  ad- 
jacent lots  which  It  was  anticipated  would 
follow  the  establishment  of  the  school  pro- 
vided for.  Maddox  appears  to  have  held 
his  other  lots  for  speculative  purposes.  He 
is  not  shown  to  have  been  in  any  manner 
Interested  In  educational  or  church  work  or 
in  public  charities.  Maddox  disposed  of  all 
his  other  lots,  and  of  all  property  of  every 
kind  owned  by  him  at  Whltesboro,  long  prior 
to  the  bringing  of  this  suit  and  now  has  no 
Interests  at  said  place,  and  is  not  a  citizen 
of  the  community.  On  November  19,  ISTO, 
the  trustees  to  whom  the  lot  had  been  deed- 
ed incorporated  under  the  name  of  Shlloh 
Baptist  Institute.  In  1S77  the  institute  erect- 
ed a  three-story  house  on  the  lot,  and  opened 
a  school  therein.  The  school  was  kept  up 
until  1884,  when,  for  some  unexplained  rea- 


son, the  institute  ceased  to  conduct  the 
school,  and  vacated  the  property.  Thereui>- 
on  the  city  of  Whltesboro  took  possession  of 
the  property,  and  opened  a  schooL  which 
was  maintained  by  the  city  until  1895,  when 
it  contracted  with  C.  L.  &  N.  Adair  to  take 
charge  of  the  property  and  carry  on  a  school. 
The  Adairs  taught  school  on  tiie  premises 
from  that  time  until  after  this  suit  was  In- 
stituted. In  1900  they  quit,  and  the  public 
free  schools  are  now  being  conducted  oa  tb^ 
property  in  controversy.  It  is  not  sho-wTi 
what  claim  the  city  asserted  to  the  premises, 
except  that  it  was  stated  by  counsel  for  tiie 
city  on  the  trial  hereof  that  it  did  not  claim 
under  Maddox's  deed  to  the  trustees.  Tbe 
city  expended  about  $1,000  in  1895  in  improv- 
ing the  property.  The  Institute  was  incorpo- 
rated for  20  years,  and  its  charter  expired 
by  limitation  In  1896.  Neither  the  institute 
nor  tbe  trustees  thereof  appear  to  have  ob- 
jected to  the  acts  of  the  city,  and  it  seems 
that  there  was  no  intention  on  tbe  part  of 
the  institute  or  its  trustees  to  ever  again  re- 
sume the  management  of  the  school  or  tbe 
possession  of  the  property.  During  the  sev- 
en years  that  the  institute  conducted  tbe 
school  it  had  a  competent  corps  of  teachers, 
and  enjoyed  a  large  patronage.  The  school 
conducted  was  what  Is  kno^ra  as  a  "high 
school."  for  teaching  the  higher  branches  of 
learning;  that  Is,  higher  mathematics,  Latin, 
natural  science,  etc.  The  public  schools  of 
the  city  were  also  taught  under  the  man- 
agement of  the  institute.  The  city,  when  it 
took  charge,  continued  the  scho<ri  as  before 
until  1893.  In  that  year  and  In  the  succeed- 
ing year  only  a  primary  school  was  carried 
on.  The  Adalrs  maintained  a  school  for  tlie 
education  at  teachers  generally;  also  a  busi- 
ness department;  and  higher  mathematics. 
Greek,  Latin,  higher  English,  and  nattiral 
and  mental  science  were  taught  The  prem- 
ises have  never  l>een  used  except  for  school 
purposes,  except  that  the  upper  story  bad 
been  used  and  occupied  by  the  Masons  and 
Odd  Fellows.  The  court  appears  to  have 
heard  evidence  as  to  the  meaning  of  tbe 
word  "seminary."  and  concluded  that  it  was 
used  in  its  ordinary  application,— to  desig- 
nate schools  of  high  grade  for  young  ladles, 
and  also  theological  seminaries;  that,  in  the 
broadest  sense,  it  Includes  academies,  col- 
leges, and  universities;  that  there  was  never 
established  and  maintained  on  the  prop- 
erty in  controversy  a  "seminary  of  learn- 
ing," as  that  term  would  indicate,  either  In 
its  ordinary  application  or  in  Its  broadest 
sense,  but  that  there  was  established  and 
maintained  a  high-grade  school  for  the  high- 
er education  of  young  men  and  women,  ex- 
cept for  the  years  1893  and  1894,  and  since 
the  retirement  of  the  Adairs. 

The  appellant  contends  that  the  facts  stat- 
ed show  a  failure  on  the  part  of  the  gran- 
tees to  establish  and  maintain  the  school 
provided  for  In  the  deed,  and  Insists  uix>u  a 
forfeiture.     The   appellees    claim,   and   the 
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trial  court  found,  that  the  facts  do  not  sboTT 
a  breach  of  the  conditions  of  the  deed,  with- 
in the  meaning  of  the  contract. 

By  Its  terms,  the  deed  conveyed  an  estate 
upon  conditions  subsequent  The  title  pass- 
ed to  the  grantees,  subject  only  to  the  con- 
ditions. The  law  Is  well  settled  that  such 
conditions  will  be  strictly  construed,  and 
substantial  compliance  with  the  conditions 
will  prevent  a  forfeiture.  The  deed  before 
ns  required  (1)  the  establishment  and  (2)  the 
maintenance  of  a  flrst-class  seminary  of 
learning.  It  is  conceded  that  a  school  was 
established,  but  It  is  denied  that  It  was  a 
tirst-class  seminary  of  learning:.  The  trial 
conrt  found  that  the  school  established  was 
a  high-grade  school  for  the  higher  education 
of  young  men  and  women,  in  which  the  high- 
er branches  of  learning  were  taught  by  a 
competent  corps  of  teachers  to  a  large  num- 
ber of  paplls.  In  common  parlance,  and  in 
a  broad  and  liberal  sense,  such  a  school  may 
be  properly  Included  In  the  term  "seminary," 
but  In  a  restricted  and  technical  sense  It 
should  not  be  so  included.  The  definition  of 
"seminary,"  as  given  in  the  Century  Dic- 
tionary, is  as  follows:  "A  place  of  educa- 
tion; any  school,  academy,  college,  or  uni- 
versity in  which  persons  (especially  the 
young)  are  instructed  In  the  several  branch- 
es of  learning  which  may  qualify  them  for 
their  future  employments;  specifically,  a 
school  for  the  education  of  men  for  the 
priesthood  or  ministry."  The  construction 
Dpcessaiy  to  prevent  a  forfeiture  will  be 
adopted,  unless  it  is  clear  that  such  Is  not 
the  intention  of  the  i>artles.  It  appears  that 
the  grantor  was  not  concerned  in  any  par- 
ticular system  of  education,  and  desired  the 
establishment  of  a  school  only  that  the  value 
of  his  other  property  might  be  enhanced. 
The  record  does  not  show  that  the  establish- 
ment of  a  different  school  would  have  con- 
duced more  to  that  end.  Maddox  seems  not 
to  have  objected  to  the  school  established 
as  not  being  that  provided  for  in  the  deed. 
He  cannot  now  be  heard  to  Insist  that  the 
grantees  failed  to  establish  the  school  re- 
quired by  the  condition,  and  is  not  entitled 
to  a  forfeiture  on  that  ground.  On  the  issue 
whether  the  school  was  maintained  as  re- 
quired by  the  condition,  the  Intention  of  the 
l>arties  will  control.  In  ascertaining  the  in- 
tention, it  is  proper  to  look  to  the  circum- 
stances surrounding  the  transaction.  Rail- 
way Co.  V.  Beeler  (Tenn.  Sup.)  18  8.  W.  891. 
.Maddox  desired  the  school  to  be  established 
In  order  that  the  value  of  his  property 
might  be  increased.  This  was  the  consid- 
eration for  the  conveyance,  and  he  had  no 
interest  in  having  the  school  maintained  for 
any  other  purpose.  The  condition  requiring 
the  maintenance  of  the  school  was  therefore 
Incorporated  into  the  deed.  Under  these  cir- 
cumstances, the  only  reasonable  inference  to 
be  drawn  from  the  use  of  the  word  "mainte- 
nance" Is  that  the  school  should  be  main- 
tained until  he  had  reallssed  his  expected 


profits.    When  he  sold  his  adjacent  1(    ! 
ceased  to  be  concerned  In  the  contln    i 
of  the  school,  and  the  purpose  of  the  < 
tion  was  accomplished.    This  construct 
also  in  harmony  with  the  language  o 
condition.    Maddox  might  have  require 
maintenance  of  the  school  permanent)   , 
for  a  term  of  years,  or  until  the  happ 
of  a  particular  event,  but  he  did  not. 
simply  provided  for  the  "maintenance  ' 
the  school,  and  such  a  provision  doei 
necessarily  mean  that  it  should  he  mah 
ed  perpetually.     To  give  to  this  proi  i 
such  a  forced  construction,  and  com;  i 
forfeiture.  Is  contrary  to  the  policy  o 
law  and  the  apparent  Intention  of  the  ] 
ties.    Again,  the  deed  provides  that,  si  : 
the  grantees  fail  to  establish  and  mai  I 
the   school,  the  land  should  revert, 
grantees   maintained  the  school  for  f  ■ 
years,  and.  while  they  ceased  to  malnta 
they  cannot  be  said,  in  one  sense,  to 
failed  to   maintain  It.     Mr.  Jones,   ii 
Law  of  Real  Property  in  Conveyancing   i 
tion  687),  says:    "Whether  a  forfeiture    i 
curred  by  the  abandonment  of  the  use  s  i 
fled  In  the  condition,  depends  upon  the  t  : 
and  general  purposes  of  the  condition, 
by  a  condition  that  certain  buildings    i 
certain  structure  shall  be  permanentl: 
cated  upon  the  granted  land,  it  is  m  : 
simply  that  this  land  shall  in  good  fait  i 
selected  as  the  site  of  such   building 
structure,  and  that  the  same  shall  be  e 
ed  upon  the  granted  land,  the  conditl(  : 
fulfilled  by  the  erection  of  the  buildln(  i 
structure  upon  the  land,  and  a  use  of  I 
a  time  for  the  purpose  Intended,  thougl 
use  of  It  toe  this  purpose  is  subseqnc : 
abandoned."    In  Post  v.  Well  (N.  Y.)  22  : 
145,  5  L.  R.  A.  422,  12  Am.  St  Rep.  800 
grantor  owned  two  estates  or  tracts  of  1 1 
one  of  which  he  sold  upon  condition  tha : 
hotel  or  tavern  should  be  erected  thei  i 
Subsequently  he  conveyed  both  estates  to  1 1 
tees,  presumably  for  the  benefit  of  credi 
The  trustees,  apparently  for  the  purpoa  i 
perfecting  the  title  of  the  purchaser  of 
estate  which  he  had  sold,  deeded  the  si 
to  such  purchasers;   the  condition  bein^ 
Iterated.    The  trustees  then  sold  the  ren:  i 
Ing  estate  without  condition,  and  accou;i 
to  the  creditors  and  their  principal.    A: 
wards  a  question  arose  whether  the  esl 
first  sold  was  still  burdened  with  the  : 
dltlon.     It  was  ruled  that  the  languagn 
the  deed,  although   importing   a   condil 
subsequent,  should  be  construed  as  a  c: 
nant.  In  view  of  the  fact  that  It  was  the 
dent  Intention  of  the  grantor  to  protect 
remaining  property  from  depreciation  In 
ue  by  reason  of  the  erection  adjacent  thei 
of  undesirable  structures.     Having  pai 
with  all  his  interest  In  both  estates,  he  ' 
no  longer  concerned  In  the  condition,  an< 
was  held  that  no  burden  rested  upon 
title  of  the  first  purchaser.     In  this  c 
when  Maddox  disposed  of  his  lots  adjol! 
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the  lot  In  controT-ersy,  the  purpose  of  the 
condition  was  satisfled,  and  be  had  no  fur- 
ther interest  in  the  continued  maintenance 
of  the  school.  If  the  school  was  maintained 
for  the  required  time,  the  title  of  the  gran- 
tees became  perfect  and  indefeasible.  The 
burden  was  upon  Maddoz  to  show  that  the 
school  provided  for  was  not  established  and 
maintained  for  the  required  time,  and  this 
he  has  not  done.  If  the  conditions  of  the 
deed  have  been  complied  with,  and  the  title 
of  the  grantees  has  been  perfected,  then 
Maddox  is  without  any  interest  whatever  in 
the  property.  In  such  case  he  cannot  com- 
plain even  of  the  Intrusion  of  a  trespasser, 
or  of  the  malfeasance  of  the  trustees  in 
falling  to  discbarge  their  duty  to  their  con- 
stituents. 

The  proper  Judgment  baa  been  rendered, 
and  it  is  affirmed.    Affirmed. 

Additional  Opinion. 

(Jan.  11.  1902.) 

At  the  request  of  appellant,  we  adopt  ttae 
findings  of  fact  filed  by  the  trial  Judge  as 
the  same  appears  in  the  transcript.  We  do 
not,  however,  adopt  the  trial  Judge's  defi- 
nition of  the  word  "seminary,"  but  adhere 
to  our  finding  In  that  partlcnlar.  We  thlnlc 
that  the  substance  of  all  the  material  find- 
ings is  contained  in  the  oplnl<Hi,  and  that  it 
Is  unnecessary  to  modify  any  statement  ap- 
pearing therein,  further  thas  has  already 
been  done. 


CARPENTER  v.  CARPENTER  et  al.» 

(Oonrt  of  Appeals  of  Kentucky.     Feb.  27, 

1902.) 

WITNESSES  —  TRANaACnONS  WITH  PERSON 
SINCE  DECEASED— SUFFICIBMCT  OP  EVI- 
DENCE AS  TO  OENUINENBSS  OF  SIGNATURE. 

1.  Where  one  of  several  heirs  asserts  a  claim 
against  the  ancestor's  estate,  he  is  not  a  com- 
petent witness  for  himself  as  to  any  transaction 
or  conversations  had  with  the  ancestor,  unless 
the  other  heirs  were  present,  and  have  testified 
in  regard  thereto. 

2.  The  evidence  being  coufiicting  as  to  the 
genuineness  of  the  signature  to  a  note  purport-, 
ing  to  have  been  ezecnted  by  the  payee's  fa- 
ther, since  deceased,  the  chancellor's  finding 
that  the  note  was  not  geuaine  will  not  be  dis- 
turbed. 

Appeal  from  circuit  court,  Boone  county. 

"Not  to  be  officially  reported." 

Action  by  Butler  Carpenter  against  W.  P. 
Carpenter  and  others  upon  certain  promis- 
sory notes.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

G.  G.  Hughes  and  W.  S.  Pryor,  for  appel- 
lant. Tolln  &  Gaunt  and  I/Bsslng  St  RIddell, 
for  appellees. 

BURXAM,  J.  On  the  28tb  day  of  March, 
1891,  William  H.  Carpenter  divided  among 
his  three  sons,  C.  C.  Carpenter,  W.  P.  Car- 

'Reported  by  Edward  W.  Hlnea,  Eaq.,  ol  Ui«  Frank- 
tort  bar,  and  formerly  «tate  reporter. 


penter,  and  Butler  Carpenter,  his  eotlit 
landed  estate,  which  consisted  of  about  471 
acres  of  land,  worth  about  $30,000.  In  the 
division  0.  C.  Carpenter  got  190  acre*.  W.  P. 
Carpenter  141  acres,  and  Butler  Carpenter 

140  acres.    And  on  the  day  of  Hay, 

1894,  he  was  adjudged  a  lunatic  by  the  coun- 
ty court  of  Boone  county,  and  bis  son  Bntler 
Carpenter  was  duly  appointed  bis  commit- 
tee; and  on  the  15th  day  of  August,  1891, 
Butler  Carpenter  instituted  a  suit  in  equity 
in  the  Boone  circuit  court  as  committee  ot 
his  father  and  in  his  own  right  against  bis 
brothers.  William  P.  Carpenter  and  C.  a 
Carpenter,  in  which  he  alleged  that  bis  fa- 
ther was  an  imbecile  and  lunatic,  and  was 
induced  by  tils  son  W.  P.  Carpenter  to  exe- 
cute and  deliver  the  deeds  conveying  bis 
lands  to  his  three  sons;  that  they  were  with- 
out consideration,  and  were  procnred  by 
frand,  misrepresentation,  and  undue  infln 
ence  on  the  part  of  W.  P.  Carpentw;  that 
Immediately  after  making  the  deeds  W.  P. 
Carpenter  and  his  family  began  to  mistreat 
their  father,  so  that  he  was  compelled  to 
leave  their  house  and  go  elsewhere  to  reside: 
and  asked  that  the  deeds  be  canceled,  and 
that  William  H.  Carpenter  be  restored  to  tbe 
possession  of  the  lands.  The  defendants.  In 
their  answer,  denied  aU  the  allegations  of 
this  petition,  and  on  the  14th  day  of  De- 
cember, 18M.  it  was  agreed  by  Butler  Car- 
penter, in  his  own  behalf  and  as  committee 
of  his  father,  and  C.  C.  Carpenter  and  W.  P. 
Carpenter,  that  the  suit  should  be  dismissed 
settled  on  these  terms:  W.  P.  Carpenter  was 
to  convey  to  Butler  Carpenter  five  acres  of 
land  situated  in  Boone  county,  near  Flor- 
ence, and  was  to  pay  him  the  sum  of  9100 
In  cash.  After  the  death  of  WUUam  H.  Car- 
pmter  in  February,  1897,  his  son  W.  P.  Car- 
penter qualified'  as  his  administrator,  and  in 
January,  1S98,  Butler  Carpenter  brought  this 
suit  against  W.  P.  Carpenter  as  administra- 
tor and  C.  C.  Carpenter  and  W.  P.  Carpentor 
In  their  own  right,  In  which  he  alleged  that 
he  held  three  notes  against  his  father. — one 
for  $800,  dated  October  29,  18S1,  upon  which 
various  credits  were  Indorsed;  one  for  $200, 
dated  the  11th  of  November,  1880;  and  the 
third  for  $688.44,  with  two  creditB.  the  first 
for  $200,  dated  November,  1892,  and  tbe  sec- 
ond for  $80,  dated  October  9,  1893,-and  ask- 
ed a  personal  Judgment  against  W.  P.  Car- 
penter as  administrator,  and  that  the  lands 
conveyed  to  his  three  sons  in  1894  be  sub- 
jected to  their  payment  Ibe  defendants, 
in  theh:  answer,  first  denied  that  their  fa- 
ther ever  signed  either  of  the  notes,  or  au- 
thorized his  name  to  be  signed  thereto,  or 
that  he  ever  executed  or  delivered  either  of 
them.  They  also  rely  upon  a  number  of  oth- 
er defenses,  which  it  will  be  unnecessary  for 
us  to  consider.  The  pleadings  being  made 
up  by  reply  and  proof  taken,  the  chancellor 
dismissed  plaintiff's  petition,  and  he  has  ap 
pealed. 
Appellant  is  not  a  competent  witness  as  to 
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any  transaction  or  conversntions  hnd  with 
Ills  father  during  his  lifetime  unless  appel- 
lees were  present,  and  testified  In  regard 
thereto.  See  subset'tlon  2  of  section  C06  of 
the  CItU  Code.  Tlie  burden  of  proving  the 
genuineness  of  the  signature  of  W.  H.  Car- 
I)enter  to  the  obligations  sought  to  be  collect- 
ed was  upon  appellant,  and  the  testimony 
on  this  point  Is  not  conclnsivp.  Only  two 
witnesses  testify,  and  the  statements  of 
both  are  to  the  effect  that  the  signatures  re- 
semble that  of  W.  H.  Cai"penter;  whilst  on 
the  other  hand,  both  of  the  appellees  deny 
the  genuineness  of  the  signatures.  And  they 
and  W.  R.  Terrell,  a  disinterested  witness, 
testify  that  at  the  time  \V.  H.  Carpenter  de- 
livered the  deed  to  appellant  in  1804  he  ask- 
ed him  if  he  had  any  claim  against  him; 
that  appellant  replied  that  he  did  not,  but 
that  he  thought  his  father  ought  to  pay  the 
taxes  on  the  tract  of  land  on  which  he  had 
been  living,  which  belonged  to  his  father, 
for  some  15  years,  which  his  father  refused 
to  do,  remarking  at  the  same  time  that  the 
use  of  the  land  was  certainly  worth  as  much 
as  the  taxes  thereon.  If  the  notes  sued  on 
were  bona  fide  claims  against  his  father, 
that  was  the  time  to  have  demanded  their 
payment,  as  he  knew  his  father  was  prac- 
tically disposing  of  his  entire  estate.  And 
again,  it  is  perfectly  evident  that  the  insti- 
tution of  the  suit  by  appellant  in  1894  was 
for  the  sole  purpose  of  forcing  his  brother 
W.  P.  Carpenter  to  make  a  further  division 
with  him.  This  is  conclusively  shown  by 
the  agreement  under  which  the  suit  was  dis- 
missed, and  it  Is  evident  that  If  at  that  time 
he  had  hnd  a  valid.  Just,  and  unsatisfied  de- 
mand against  his  father  amounting  to  $2,000. 
he  would  have  asserted  It  as  a  ground  for 
the  relief  souglit  in  that  proceeding.  Appel- 
lant was  at  that  time  a  poor  man,  dependent 
upon  the  charity  of  his  father  for  a  home. 
After  a  careful  consideration  of  the  whole 
record,  we  are  of  the  opinion  that  the  Judg- 
ment Is  supported  by  the  weight  of  evidence, 
and  should  not  be  disturbed. 
Judgment  affirmed. 

C.  P.  ADAMS  CO.  V.  SANDERS.* 
(Court  of  Appeals  of   Kentucky.     Feb.  2b, 

1902.) 

TRESPASS— CONTRACT  GIVI.MO  RIGHT  TO  EN- 
TER PREMISES  TO  RECOVER  PROP- 
ERTY IP  NOT  PAID  FOR. 
The  art  of  defendant  corporatiou  in  enter- 
ing upon  tile  premises  of  plaintiff's  husbnud  to 
reinovo  a  tloi-k  which  it  hnd  sold  him  under 
an  agreement  that  it  siionld  have  the  rislit  to 
enter  for  that  pnrjtose  if  he  should  fail  In  pay 
for  the  clock  was  not  a  trespass,  the  condition 
upon  wliich  it  was  to  have  the  right  to  enter 
hnrinK  happened;  and  plniiitilf  has  no  right  of 
n<-tion  therefor,  though  defendant's  nKent  enter- 
ed the  room  where  she  was  sick  in  order  to  re- 
move the  clock,  nnd  thus  caused  her  to  become 
excited  and  to  suffer. 


■  Reported  by  Edward  W.  Hlnei,  Esq.,<>t  the  Frank- 
fort har,  and  formerly  state  reporter. 


Appeal  from  circuit  court,  Jefferson  coim- 
ty,  common  pleas  division. 

"Not  to  be  offlclally  reported." 

Action  by  Cora  Sanders  against  the  C.  F. 
Adams  Company  to  recover  damages  for 
tres]xiss.  Judgment  for  plaintiff,  and  de- 
I  fendant  appeals.    Reversed. 

!       I'ryor  &   Sapinsky,   for   appellant.     Fred 
!  Forcht,  Jr.,  aud  Zack  Phelps,  for  appellee. 

i  PAYNTEK,  J.  Under  a  contract  which 
i  authorized  the  appellant,  through  an  agent, 
I  to  enter  upon  the  premises  of  D.  A.  San- 
I  ders  to  take  and  remove  a  clock  tharefrom, 
I  which  it  had  sold  him,  and  for  which  he  had 
not  paid,  one  Shannon,  agent  for  appellant, 
went  to  his  residence  to  get  the  clock.  San- 
ders was  not  at  home,  and  his  wife  was 
sick  In  bed.  He  knocked  at  the  door,  when 
Mrs.  Wilkinson,  a  neighbor,  visiting  the 
house,  came  to  it,  and  partially  opened  it. 
He  Inquired  If  she  were  Mrs.  Sanders,  and, 
being  Informed  she  was  not,  but  being  In- 
formed that  Mrs.  Sanders  was  sick,  he  en- 
tered the  room,  and  said,  "It  is  the  clock  I 
want,"  and  then  walked  across  the  floor 
aud  took  it;  then  addressed  Mrs.  Sanders, 
nnd  said,  "Are  you  sick?"  He  then  told 
her  to  tell  her  husband  to  come  to  the  store 
to  see  about  the  clock.  After  detailing  the 
facts  substantially  as  we  have  given  them. 
Mrs.  Sanders  said  that  Shannon  bulldozed 
her.  Unless  the  acta  and.  conversation 
amount  to  bulldozing,  Mrs.  Sanders'  con- 
ctush.n  was  erroneotis.  She  claims  that  she 
snfTered  physically  and  mentally  in  conse- 
quence of  the  trespass  and  conduct  of  the 
agent.  As  we  have  said,  the  contract  be- 
tween the  husband  and  appellant  authorized 
It  to  obtain  the  peaceable  possession  of  the 
clock.  Entering  upon  the  premises  under 
circumstances  detailed  was  not  a  trespass. 
Ramey  v.  W.  W.  Kimball  Co.  (Ky.)  58  S. 
W.  471;  Machine  Co.  v.  Conner  (Ky.)  64 
S.  W.  841.  It  not  being  a  trespass,  then 
Mrs.  Sanders  coiild  not  recover,  unless  the 
agent  Inflicted  an  injury  upon  her,  after  en- 
tering upon  the  premises,  by  his  conduct 
and  manner  of  removing  the  clock.  The 
mere  fact  that  she  may  have  become  excited 
and  suffered  in  consequence  of  the  removal 
of  the  clock  does  not  entitle  her  to  recover 
damages,  because  the  act  of  removing  the 
j  clock  was  not  a  trespass,  and  no  wrong  for 
which  she  or  her  husband  could  maintain  an 
action.  The  fact  the  agent  may  not  ha%'e 
been  graceful  In  the  matter  of  making 
known  his  business  would  not  give  the  ap- 
pellee right  to  recover  damages.  The  In- 
quiry he  made  as  to  her  illness  indicated  a 
kindly  disposition  and  the  purpose  not  to 
treat  her  rudely.  We  are  of  the  opinion 
that  the  court  should  have  given  a  peremp- 
tory instruction  to  find  for  defendant 

The  Judgment  is  reverKcd  for  proceedings 
consistent  with  this  opinion.   ^  -  . 
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BRASHEAR8  et  O.  ▼.  DICKINSON  et  all 

(0>nrt  of  Appeals  of  Kentucky.     Feb.  27, 
1802.) 

JCDOMBNT— ACTION    TO    VACATBl-NBWLY-DIS- 
COVBRED  EVIDENCE. 

1.  Plaintiffs  are  not  entitled  to  have  a  judg- 
ment against  them  vacated  on  the  ground  that 
neither  they  nor  their  authorizeid  attorneys 
wore  present  at  the  trial,  in  the  absence  of  any- 
thing to  show  a  good  reason  for  their  absence. 

2.  The  petition  in  an  action  to  vacate  a  judg- 
ment on  the  ground  of  newly-discovered  evi- 
dence does  njt  state  a  cause  of  action  unless 
it  clearly  and  intelligibly  sets  out  the  issues 
submitted  to  the  court  in  the  original  action, 
as  the  court  cannot  otherwise  determine  wheth- 
er or  not  the  alleged  newly-discovered  evidence 
is  material. 

Appeal  from  circait  court.  Perry  county. 

"Not  to  be  officially  reported." 

Action  by  R.  S.  Brashears  and  others 
against  J.  J.  Dickinson  and  others  to  vacate 
a  judgment  Judgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

K.  O.  Brasfaears,  for  appellants.  J.  J.  O. 
Back,  for  appellees. 

PATNTER,  J.  This  action  was  Institut- 
ed to  vacate  a  Judgment  of  the  Perry  cir- 
cuit court,  rendered  on  September  23,  1896, 
In  an  action  wherein  the  appellants  were 
plaintiffs  and  the  appellees  defendants.  The 
petition  Is  voluminous,  containing  much  rep- 
etition and  unnecessary  averments.  Amend- 
ed petitions  were  filed.  We  have  found 
much  difficulty,  on  account  of  the  character 
of  the  pleadings  filed,  to  determine  the 
grounds  upon  which  relief  is  sought  One 
seems  to  he  that  neither  the  plaintiffs  nor 
their  authorized  attorneys  were  present  at 
the  trial.  We  have  been  unable  to  discover 
trom  the  pleadings  any  good  reason  for  their 
absence  therefrom.  The  Issues  which  were 
submitted  to  the  court  In  the  action  where- 
in the  Judgment  was  rendered  of  which  they 
complain  are  not  clearly  and  Intelligibly  set 
out;  therefore  we  are  unable  to  detwmlne 
whether  the  alleged  newly-discovered  evi- 
dence Is  material  or  not  We  are  unable  to 
reach  the  conclusion  that  the  petition  states 
a  cause  of  action.  In  our  opinion,  the  court 
properly  sustained  a  demurrer  to  tbe  peti- 
tion. 

The  Judgment  is  affirmed. 


HINKLE  V.  CJOMMONWEALTH.i 

(Court  of  Appeals  of  Kentucky.      Feb.  26, 

1902.) 

CRIMINAL  LAW— ESCAPB  FROM  OFFICER— IN- 
DICTMKNT— SUFFICIENCY  OF  EVIDENCE  TO 
AUTHORIZE  CONVICTION  —  STATEMENT  OF 
CASE  TO  JURY. 

1.  Under  Ky.  St  {  1338,  jH-oviding  for  the 
punishment  of  any  person  who,  while  lawfully 
arrested,  effects  bis  escape  from  an  oflScer,  an 
indictment  following  the  language  of  the  stat^ 
ute  is  sufficient 

2.  Where  defendant  accompanied  a  deputy 
sheriff,  who  had  a  warrant  of  arrest  for  him, 
into  the  presence  of  the  magistrate  who  had 

'  Reported  by  Edward  W.  Hlnes,  Esq.,  of  tbe  Frank- 
tort  bar,  and  formerly  state  reporter. 


issued  the  warrant,  and,  bdnR  there  called  up- 
ou  to  surrender  a  pistol  which  he  had  in  hiv 
possession,  refused  to  do  so,  and  by  putting  the 
officer  in  fear  escaped  from  or  left  the  place, 
he  was  guilty  of  the  offense  of  escaping  from 
the  officer  while  lawfully  arrested,  though  be 
had  taken  the  pistol  from  a  person  with  whom 
he  had  had  a  difficulty,  and  who  was  seeking 
to  obtain  another  for  the  purpose  of  shootiug 
him,  as  it  must  be  presumed  that  the  officer 
would  have  protected  him  from  violence. 

3.  A  judgment  of  conviction  cannot  be  revers- 
ed on  account  of  insufficiency  of  the  evidence 
where  there  is  any  evidence  tending  to  show 
guilt 

4.  The  attorney  for  the  prosecution.  In  stat- 
ing his  case  after  reading  the  indictment  to  the 
jury,  need  not  state  in  detail  the  character  of 
the  charge,  or  the  evidence  to  be  introduced  ia 
support  thereof. 

Appeal  from  circuit  court,  Knox  county. 

"Not  to  be  officially  reported." 

George  Hlnkle  was  convicted  of  the  of- 
fense of  forcibly  effecting  his  escape  from 
an  officer,  and  he  appeals.    Affirmed. 

B.  B.  Golden,  for  appellant  Robt.  J. 
Breckinridge,  for  the  Commonwealth. 

GUFFY,  C.  3.  Tlie  defendant  in  this  case 
was  Indicted,  tried,  convicted,  and  sentenced 
to  six  months'  imprisonment  In  the  county 
Jail  upon  an  indictment  charging  him  with 
forcibly  effecting  his  escape  from  an  officer 
at  a  time  when  he  was  lawfully  arrested, 
etc.,  and,  his  motion  for  a  new  trial  having 
been  overruled,  he  prosecutes  this  appeal. 

Tbe  indictment  reads  as  fellows:  "Tbe 
grand  Jury  of  Knox  county.  In  the  name  and 
by  the  authority  of  the  commonwealth  of 
Kentucky,  accuses  George  Hlnkle  of  the  of- 
fense of  forcibly  effecting  his  escape  from 
an  officer  at  a  time  when  he  was  lawfully  ar- 
rested and  in  custody  upon  a  charge  for  a 
violation  of  the  criminal  and  penal  laws. 
committed  In  manner  and  form  as  follows,  to 
wit:  The  said  Hlnkle  did,  (m  the  5th  day  of 
December,  1900,  In  tbe  county,  clrcnlt  and 
state  aforesaid,  and  befmre  the  finding  of  the 
indictment  herein,  unlawfully  and  forcibly 
effect  his  escape  and  escaped  from  A.  M. 
Hemphill,  who  was  at  the  time  a  deputy 
sheriff  of  Knox  county,  Kentucky,  and  acting 
as  such,  who  had  the  said  Hlnkle  lawfully 
under  arrest  and  in  bis  custody  as  deputy 
sheriff,  aforesaid,  upon  a  charge  of  assault 
and  battery  upon  the  person  of  Harve  Steele; 
against  the  peace  and  dignity  of  the  common- 
wealth of  Kentucky."  The  grounds  relied 
upon  for  a  new  trial  are.  In  substance:  (1) 
That  the  court  erred  in  overruling  the  de- 
murrer to  the  indictment;  (2)  because  the 
court  erred  in  permitting  Incompetent  evi- 
dence prejudicial  to  the  defendant  to  go  to 
the  Jury:  (8)  because  tbe  court  erred  in  re- 
fusing competent  evidence  favorable  to  de- 
fendant and  offered  by  him;  (4)  because  the 
court  mlsinstructed  the  Jury,  and  refused  to 
properly  instruct  the  same;  (5)  because  the 
verdict  is  against  tbe  law  and  evidence;  (6) 
because  of  the  misconduct  of  the  attorney 
for  the  commonwealth  In  the  argument  «^ 
the  case;  (7)  because  the  court  erred  in  over- 
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ruling  defendanfa  motion,  at  the  close  of 
the  plalntllTB  evidence,  to  inatruct  the  jury 
to  find  him  not  guilty,  and  In  overruling  de- 
fendant's motion  to  Instruct  the  jury  to  find 
lilm  not  guilty  at  the  close  of  all  the  evi- 
dence. This  Indictment  "vras  found  under 
section  1SS8,  Ky.  St,  which  section  reads 
as  follows:  "If  a  prisoner  fined,  on  a  sen- 
tence of  imprisonment  or  to  be  whipped  or 
under  a  capias  escapes  Jail,  or  If  a  person 
lawfully  arrested  upon  a  charge  for  a  vio- 
lation of  the  criminal  and  penal  laws  forci- 
bly or  by  bribery  effects  his  escape  from  an 
officer,  or  guard,  be  shall  be  confined  in  jail 
not  less  than  six  nor  more  than  twelve 
months."  This  indictment  was  evidently 
found  under  this  section  of  the  statute,  and 
it  has  often  been  held  that,  where  a  statute 
creates  an  offense,  an  Indictment  foUowtaig 
the  language  of  the  statute  is  sufficient.  It 
therefore  follows  that  the  demurrer  to  the  In- 
dictment was  properly  overruled.  It  is  not 
necessary,  in  an  Indictment  under  this  sec- 
tlwi,  to  set  out  by  specific  facts  that  the 
defendant  was  legally  under  arrest;  nor  is 
it  necessary  to  state  the  acts  by  which  the 
defendant  effected  his  escape  from  the  offi- 
cer. We  fail  to  see  that  the  court  erred  as 
to  the  admission  or  rejection  of  testimony 
upon  the  trial  of  the  cause.  We  deem  It 
unnecessary  to  recite  the  testimony  Intro- 
duced In  the  action.  We  may,  however,  re- 
mark that  the  testimony  upon  the  part  of 
the  commonwealth  tends  to  show  that  the 
deputy  sheriff,  Hemphill,  had  a  warrant  for 
the  arrest  of  the  defendant,  and  that  It  was 
made  known  to  the  defendant  that  said 
Hemphill  had  such  warrant,  and  that  the  de- 
fendant accompanied  Hemphill  to  and  in 
the  presence  of  the  magistrate  who  had  Is- 
sued the  warrant,  and  that  defendant  bad  in 
his  hands  or  in  his  possession  a  pistol,  and, 
being  required  to  surrender  the  same,  re- 
fused so  to  do,  and  when  the  deputy  sheriff 
attempted  to  take  the  pistol  from  blm  be 
(defendant)  refused  to  surrender  the  same, 
and  by  demonstrations  of  violence,  and  by 
putting  the  officer  In  fear  of  personal  injury, 
escaped  from  or  left  the  place,  and  refused 
to  surrender  the  pistol  or  submit  himself  to 
the  control  of  the  magistrate  or  the  deputy 
sheriff.  It  is  true  that  other  evidence  was 
introduced  tending  to  show  that  a  former 
deputy  sheriff  had  assumed  to  place  the  de- 
fendant under  arrest,  and  sent  him  to  a  dif- 
ferent place  to  remain;  but  it  does  not  ap- 
pear that  the  first-named  deputy  sheriff  (who 
was  the  father  of  the  defendant)  had  any 
warrant  for  the  arrest  of  the  defendant.  It 
also  appears  that  the  defendant  claimed  that 
one  Steele,  with  whom  he  had  had  a  diffi- 
culty, and  from  whom  be  had  taken  the  pis- 
tol In  question,  was  seeking  to  obtain  and 
threatening  to  obtain  a  pistol  for  the  pur- 
pose of  shooting  the  defendant  This,  In  our 
opinion,  does  not  constitute  a  sufficient  de- 
fense for  the  defendant  and  did  not  author- 
ize bim  to  escape  from  the  deputy  ■berlff 
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who  had  the  warrant  of  arrest  and  who,  in 
obedience  to  the  magistrate,   attempted  to 
{  obtain  control  of  the  defendant  and  disarm 
j  him.    The  presumption  must  be  indulged  that 
I  the  officer  of  the  law  would  see  to  It  that  a 
i  prisoner  under  arrest  was   protected  from 
I  violence.     In  addition  to  all  this,  the  Jury, 
I  who  heard  all  of  the  testimony,  must  be  pre- 
!  sumed  to  have  considered  the  evidence,  and 
the  most  favorable  view  that  can  be  taken 
in  behalf  of  the  defendant  is  that  the  evi- 
dence was  conflicting,  and  under  the  provi- 
sions of  the  Code  of  Practice  this  court  can- 
not reverse  on  account  of  the  insufficiency 
of    the   evidence,   if   there  be  any   evidence 
tending  to  show  the  defendant  guilty  of  the 
offense  charged.     We  fall  to  perceive  that 
the  attorney  for  the  commonwealth  was  re- 
quired to  do  more  than  he  did  in  stating  bis 
case  after  reading  the  indictment  to  the  Ju- 
ry, and  it  would  seem  that  a  plea  of  not 
guilty  was  entered.     We  are  not  aware  of 
any  rule  of  law  that  imperatively  requires 
the  attorney  for  the  commonwealth  to  state 
more  In  detail  the  character  of  the  charge 
or  evidence  to  be  Introduced  In  support  there- 
of. 
Judgment  affirmed. 


GRIFFIN  V.  0OMMONWHA.LTH.i 

(Court  of  Appeals  of  Kentucky.     Feb.  27, 
1902.) 

INTOXICATING  LIQUORS— SELLING  IN  QUAN- 
TITY LESS  THAN  FIVE  GALLONS— INSTRUC- 
TIONS TO  JURY— PRETENSE  OP  SELLING  BY 
WHOLESALE. 

1.  Under  an  indictment  for  selling  liquor  in 
quantities  less  than  five  gallons  in  violation  of 
a  local  prohibitory  law,  it  was  proper  to  instruct 
the  Jury  to  find  defendant  guilty  if  tliey  be- 
lieved that  he  "eitlier  directly  or  indirectly" 
sold  to  the  prosecuting  witness  whisky  or  bran- 
dy in  le.ss  quantities  than  Sve  gallons,  the 
words  quoted  being  used  iu  the  statute. 

2.  Under  Ky.  St.  §  2o70,  providing  that  "no 
trick,  device,  subterfuge  or  pretense  shall  he 
allowed  to  evade  ttie  operation  or  defeat  the 
policy  of  the  law  against  seliinK  spirituous, 
vinous  or  malt  liquors  without  liceu.se,  or  in 
violation  or  evasion  of  any  local  option  law 
prevailing  in  any  county,  town,  city,  precinct  or 
municipality  of  this  commonwealth,"  it  was 
proper  to  instruct  the  jury  to  find  defeudant 
guilty  of  they  believed  that  he  "pretended  to 
sell  the  witness  ten  gallons,  and  let  bim  have  it 
by  the  small." 

3.  The  instructions  referrred  to  sufflcieutiy 
presented  defendant's  side  of  the  evidence,  he 
having  testified  that  the  prosecuting  witness 
was  one  of  a  crowd  of  per.sona  who  paid  him  $20 
for  a  keg  of  whisky  containing  10  gallons,  and 
that  he  turned  the  whisky  over  to  them,  and 
they  divided  it  among  themselves,  and  that  he 
did  not  know  how  much  any  of  them  got,  and 
that  if  they  left  any  of  the  whisky  on  the  prem- 
ises he  did  not  know  It. 

Appeal  from  circuit  court  Knox  county. 

"Not  to  be  officially  reported." 

Grant  Griffin  was  convicted  of  the  offense 
of  selling  spirituous  liquors  in  violation  of 
a  local  prohibitory  law,  and  he  appeals.  Af- 
firmed. 

'  Reported  by  Edward  W.  Hlnea,  Esq.,  ot  tb»  Vrankr 
tort  bar,  and  tonnerly  state  reporter.  ^ 
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B.  B.  Golden,  for  appellant  R.  J.  Breck- 
inridge, for  the  Commonwealth. 

HOBSON,  J.  AppeUant,  Grant  Griffin, 
was  indicted  for  selling  to  Charles  Messer 
spirituous  Hqnors  In  quantities  less  than 
five  gallons,  In  violation  of  the  local  pro- 
hibitory law  In  force  In  Knox  county.  The 
proof  by  Messer  was  as  foUows:  "I  went 
to  the  defendant  In  Knox  county,  and  told 
him  I  wanted  a  pint  or  qnart  of  whisky,  I 
don't  remember  which.  He  told  me  he 
could  not  sell  whisky  In  less  quantities  than 
ten  gallons.  I  then  told  him  I  would  take 
ten  gallons,  but  I  could  not  take  It  all  away 
with  me  at  that  time;  bat  that  I  would  bny 
the  keg,  and  leave  It  there,  and  take  it  away 
as  I  wanted  It  We  agreed  to  this.  I  then 
bad  my  bottle  filled.  I  don't  remember  the 
size  of  the  bottle,  but  I  did  not  at  that  time 
take  away  a>  much  as  five  gallons  of  the 
whisky;  bnt  I  made  several  other  trips  to 
the  place  and  took  away  of  the  whisky  until 
I  had  taken  ten  gallons,  but  I  did  not  take 
as  much  as  five  gallons  at  one  time,  and  I 
paid  for  the  whisky  as  I  got  it"  The  de- 
fendant then  testified  in  his  own  behalf,  con- 
tradicting the  statements  of  Messer.  He 
also  stated  that  Messer  was  at  his  place 
one  day  with  several  other  men.  Some  of 
the  crowd  paid  him  $20  for  a  keg  of  whisky 
containing  ten  gallons,  and  he  turned  the 
whisky  over  to  them.  They  divided  It 
among  themselves,  and  he  did  not  know  how 
much  any  of  them  got;  but  If  they  left  any 
of  the  whisky  there  be  did  not  know  It  On 
this  evidence  the  court  Instructed  the  Jury 
as  follows:  "If  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
defendant  Grant  Griffin,  in  this  county,  and 
within  one  year  before  the  finding  of  the 
Indictment  either  directly  or  Indirectly  sold 
to  the  witness  whisky  or  brandy  In  less 
qnantltles  than  five  gallons,  you  will  find 
the  defendant  guilty  as  charged  In  the  in- 
dictment and  fix  his  fine  at  not  less  than 
$100  nor  more  than  $200."  "If  the  defend- 
ant at  the  time  and  place  stated  by  the  wit- 
ness, pretended  to  sell  the  witness  ten  gal- 
lons, and  let  him  have  it  by  the  small,  he 
would  be  liable."  "If  you  have  a  reasonable 
doubt  of  the  defendant  being  proven  guilty, 
you  wlU  find  him  not  guilty."  It  Is  objected 
that  the  court  nsed  In  Instruction  No.  1  the 
words  "directly  or  Indirectly."  But  these 
are  the  words  of  the  statute  creating  the 
offense.  Ky.  St  $  2557.  The  indictment  fol- 
lows the  statute,  and  the  court  In  drawing 
the  Instructions,  followed  the  Indictment 
Sections  2570,  2571,  Ky.  St,  are  as  follows: 
"No  trick,  device,  subterfuge  or  pretense 
shall  be  allowed  to  evade  the  operation  or 
defeat  the  policy  of  the  law  against  selling 
splritnons,  vinous  ot  malt  liquors  without 
license,  or  In  violation  or  evasion  of  any  lo- 
cal option  laws  prevailing  In  any  county, 
town,  city,  precinct  or  munlclpall^  of  this 
commonwealth."      Section  2570.     **▲  convic- 


tion for  the  offense  of  aelllng  Bplrltnona, 
▼InouB  or  malt  Hqnors  withoat  license  to  do 
so,  or  for  selling  same  In  any  county,  town, 
city,  precinct  or  municipality  of  this  com- 
monwealth wbere  local  option  laws  prevail, 
may  ba  sustained  against  the  person  in 
possession  of  the  premises  on  which  said 
liquor  is  obtained,  furnished,  or  disposed  of 
in  violation  or  evasion  of  law,  if  the  follow- 
Ing  facts  appear:  A  honse,  room,  inclosure 
or  other  place  where  splritnons,  vinous  or 
malt  Hqnors  are  furnished  or  obtained  In 
violation  or  evasion  of  law,  or  where  some 
device  la  used  to  dispose  of,  fnmish  or  ob- 
tain such  liquor  in  violation  or  evasion  of 
law."  Section  2571.  The  second  instxnction 
given  by  the  court  was  warranted  nader 
these  provisions.  It  is  urged  that  the  de- 
fendant's side  of  the  evidence  was  not  sub- 
mitted to  the  jury;  bnt  we  are  unable  to 
see  that  this  Is  truei  By  the  first  instruc- 
tion the  Jury  were  only  authorized  to  con- 
vict if  the  defendant  sold  to  the  witness 
whisky  or  brandy  in  less  quantities  than 
five  gallons,  and  by  the  second  they  were 
told  that  if,  at  the  time  and  place  stated  by 
the  witness,  defendant  pretended  to  sell 
him  ten  gallons,  and  let  him  have  It  by 
the  small,  he  would  be  liable.  These  in- 
atmctions  seem  to  us  to  aptly  snbmlt  to  the 
Jury  the  question  whether  Messer  or  the  de- 
fendant had  given  the  correct  version  of  the 
transaction. 
Judgment  affirmed. 


POWELL  T.  COMMONWEALTH.* 

(Gourt  of  Appeals  of  Kentucky.      Feb.  28. 
1902.) 

INTOXIOATINQ  L.IQDORS-LOCAL  OPnON-SALB 
BY   DRUOGIST   WITHOUT  LICENSE!. 

Though  the  local  option  law  of  1886  ap- 
plicable to  Fleming  county  authorizes  a  dmc- 
giat  to  sell  liquor  upon  the  prescription  of  a 
physician,  such  a  sale  made  witboat  the  license 
required  by  Ky.  St  8  4224,  part  of  the  general 
revenue  law,  is  unlawful. 

Appeal  from  circuit  court  Fleming  coun- 
ty. 

"Not  to  be  officially  reported." 

W.  A.  Powell  was  convicted  ot  the  ot- 
fense  of  selling  liquor  without  license,  and 
he  appeals.    Affirmed. 

J.  D.  Pumirfirey,  J.  F.  Uaher,  G.  A.  Cas- 
sidy,  and  W.  G.  Dearing,  for  appellant  R. 
J.  Breckinridge,  for  the  Commonwealth. 

DU  BELLE,  J.  Appellant  was  Indicted 
for  the  offense  of  selling  liquor  without  U- 
cense  In  Fleming  county.  A  demurrer  to 
the  indictment  was  sustained,  but  the  judg- 
ment sustaining  the  demurrer  was  reversed 
I  in  an  opinion  by  Judge  Bumara  in  Com.  v. 
Powell,  62  8.  W.  19.  Upon  the  return  of 
the  case  a  trial  was  had  resulting  in  the 


'Reported  by  Bdward  W.  HInn,  lCBa..at  tk*  ftaak- 
tort  bar,  and  tormarly  itata  reporter. 
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conrletloii  of  appellant  It  ai^eared  that 
ke  had  sold  a  pint  of  whisky  on  a  prescrlp- 
tlon  from  a  refrular  practicing  physician  of 
the  county;  that  he  had  no  license  of  any 
kind  or  description  for  the  sale  of  Uqnor 
teaned  by  either  the  state  or  county;  that 
the  local  optl(«  law  ai^lcable  to  Fleming 
eonaty,  apiffoved  April  19,  1886  (2  Acts 
1886-86,  p.  17),  was  voted  npon  by  the  peo- 
ple of  that  county  In  August,  1886,  and  re- 
celTed  a  majority  of  the  rotes.  Section  1 
of  the  act  makes  the  sale  of  liquor  unlawful 
In  that  county,  except  as  thereinafter  pro- 
vided, and  repeals  all  laws  authorising  the 
county  Judge  of  the  county  or  the  trustees  of 
any  town  therein  to  grant  a  license  to  retail 
liquor.  Section  2  provides  that  "this  act 
shall  not  apply  to  the  procuring  or  use  of 
wine  tav  sacramental  purposes,  or  to  a  reg- 
ular resident  practicing  physician,  who  In 
good  faith  prescribes  the  same  as  a  medi- 
cine to  his  patient  or  patients,  or  to  the  sale 
from  a  distillery,"  etc.  Section  8  makes  It 
nnl&wfal  for  the  county  Judge  to  grant  a 
license  to  any  person  to  sell  liquor  In  said 
county  after  the  governor  approves  the  act 
until  a  vote  upon  the  sale  of  liquors  shall 
be  taken.  In  Com.  v.  Beynolds,  89  Ky.  147, 
12  &  W.  132,  20  S.  W.  167,  It  was  held,  in 
substance,  that  the  section  applicable  to 
practicing  physicians  protected  druggists 
who  furnished  liquor  upon  the  prescription 
of  snch  physicians.  That  case,  however, 
was  decided  prior  to  the  passage  of  the  act 
fixing  the  license  to  be  paid  by  druggists. 
Ky.  St  (  4224.  Upon  the  former  appeal  of 
this  case  It  was  held  that  there  was  notb^ 
Ing  In  the  local  law  Inconslfitent  with  the 
reqnlrementB  of  the  revenue  statute  requir- 
ing a  license  to  sell  whisky  In  so  far  as  drug- 
gists are  concerned.  It  is  Insisted  that 
section  9  of  the  act  above  quoted  forbade 
the  Issuance  of  a  license,  and  that.  Inasmuch 
as  the  Reynolds  Case  decided  that  liquor 
might  be  sold  upon  prescription,  the  section 
and  the  oplnlom  taken  together  permitted 
the  druggist  under  such  circumstances,  to 
sell  without  license.  But  section  9  prohn>- 
Ited  the  Issuance  of  license  during  the  time 
only  between  the  passage  of  the  act  and 
tlie  taking  of  a  vote  In  Fleming  county,  even 
if  it  could  properly  be  construed  to  prohibit 
the  issuance  of  a  license  under  the  revenue 
law  subsequently  enacted.  The  Beynolds 
Case;  supra,  seems  to  us  to  have  no  appli- 
cation to  the  case  at  bar,  except  In  so  far 
as  It  holds  a  druggist  who  sells  whisky  up- 
on prescription  Is  not  within  the  prohibition 
of  the  Fleming  county  law.  It  has  and  can 
have  no  apirilcatlon  to  a  violation  by  such 
druggist  of  section  4224,  Ky.  St,  which  Is  a 
revenue  act.  In  our  opinion,  the  Beynolds 
Case  controls  ns  to  the  extent  of  holding 
the  sale  by  druggists  on  prescription  Is  not 
prohibited  by  the  local  act  The  revenue  act 
requires  the  procurement  of  a  license  In  or- 
der to  lawfully  make  such  sales.  It  neces- 
sarily follows  that  the  issuance  of  a  license 


to  make  such  sales  is  also  not  forbidden  by 
the  local  act 

For  the  reasons  given,  the  Judgment  Is 
affirmed. 


BSED  et  aL  r.  BEBSD  et  al.* 

(Court  of  Appeals  of  Kentncky.      Feb.  25, 

1902.) 

laCECUTORS  AND  ADMINI8TKAT0RS— COMPBH- 

8ATION    OP    BXBCUTOB— AliiOWANCB    TO 

COMMISSIONER— PARTIBSS  TO  APPEAL. 

1.  Ky.  St  8  3863,  Droviding  that  "the  allow- 
ance to  execntors,  aamlnistrators  and  curators 
shall  not  exceed  five  per  cent  on  all  the 
amounts  received  and  distributed,"  does  not 
limit  an  executor  to  S  per  cent  on  the  cash  dis- 
tributed, but  he  Is  entitled  to  a  reasonable  al- 
lowance, not  exceeding  6  per  cent,  on  the  entire 
personu  estate,  indndlug  that  distributed  in 
kind. 

2.  Where  the  personal  estate  of  a  testator 
distributed  by  the  executor  amonnted  to  about 
S80,000,  and  only  about  $15,000  was  cash,  it 
was  error  to  restrict  the  executor  to  an  allow- 
ance of  5  per  cent,  on  the  latter  amount  It  ap- 
pearing that  $500  additional  would  be  reason- 
able. 

3.  The  action  of  the  trial  court  in  fixing  a 
commissioner's  allowance  cannot  be  reviewed 
on  appeal  where  be  Is  not  a  party  to  the  appeal. 

Appeal  from  circuit  court  JeSerson  couo- 
iy,  chancery  division. 

"Not  to  be  officially  reported." 

Action  by  P.  B,  Beed,  executor  of  Mrs, 
Jane  Ueed,  for  a  settiement  of  the  estate  of 
plaintiff's  Intestate.  Judgment  settling  es- 
tate, and  P.  B.  Beed  and  others  appeal.  Be- 
versed. 

Bodley,  Baskln  &  Morancy,  for  appellantai 
W.  W.  Thum  and  J.  D.  Reed,  for  appellees. 

HOBSON,  J.  On  December  29,  1898,  Mrs. 
Jane  Beed  died,  leaving  a  personal  estate 
amounting  to  something  like  $80,000.  By 
her  will  she  devised  her  propei-ty,  after  a 
number  of  special  bequests,  to  her  four  sons 
equally,  and  made  appellant  executor.  He 
qualified,  and  filed  this  suit  for  the  settle- 
ment of  his  trust  He  sold  part  of  the  per^ 
sonalty.  The  amount  of  his  sale,  together 
with  the  cash  on  hand,  amounted  to  $15,- 
671.83.  The  remainder  of  the  personal  es- 
tate he  distributed  to  the  devisees  In  kind. 
The  court  on  final  hearing  fixed  his  allow- 
ance as  executor  at  $778.60,  or  5  per  cent 
on  the  amount  passing  through  his  hands 
outside  of  the  estate  distributed  by  him  in 
Und.  Section  3883,  Ky.  St,  Is  as  follows: 
"The  allowance  to  executixs,  administrators 
and  curators  shall  not  exceed  five  per  cent 
on  all  the  amounts  received  and  distributed: 
provided,  that  upon  proof  heard  In  open 
court  upon  proper  notice  to  the  parties  In 
Interest  the  court  may  make  allowance 
when  the  executor,  administrator  or  curator 
has  In  the  proper  discharge  of  his  duties  In 
attending  to,  ad  minister  big  and  settling  the 
estate  In  his  hands,  been  required  to  perform 
extraordinary  services;   but  such  allowance 

*a«portad  br  Edward  W.  Hlon,  Biq.,  ot  tlie  Frmak- 
tart  bar,  and  rormerly  atat*  reportar.  ^ 
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shall  not  exceed  a  fair  compensation  for  the 
time  occupied  and  expenses  Incurred  in  pro- 
tecting, attending  to,  collecting  and  settling; 
such  estates  and  five  per  cent  on  all  the 
amounts  received  and  distributed."  In  Ren- 
Ick's  Bx'r  T.  Renlck.  92  Ky.  335.  17  S.  W. 
1018,  this  court  held  that  the  words  "all  the 
amounts  received  and  distributed"  include 
the  entire  estate  that  the  fiduciary  is  requir- 
ed to  receive  and  pay  over  or  divide  among 
the  persons  entitled  to  It  We  do  not  think 
the  language  of  the  statute  or  the  legislative 
Intent  In  enacting  It  would  restrict  these 
words  to  the  actual  cash  passing  through  the 
executor's  hands,  and  we  therefore  conclude 
that  appellant  was  entitled  to  a  reasonable 
allowance  for  his  services  In  caring  for  and 
distributing  the  estate  distributed  by  him  In 
kind  and  for  his  services  in  the  litigation  be- 
fore us  on  behalf  of  the  estate.  Without 
elaborating  the  reasons  tat  this  conclusion, 
we  are  of  opinion  that  ue  is  entitled  to  an 
allowance  of  $500  as  of  date  of  his  settle- 
ment In  addition  to  the  allowance  made  In 
the  court  below.  We  see  no  other  error  In 
the  record.  We  cannot  revise  the  action  of 
the  lower  court  In  fixing  the  allowance  to 
the  commissioner,  as  he  Is  not  a  party  to  the 
appeal.  The  allowance  to  the  attorneys  is 
reasonable  In  view  of  all  the  facts.  The 
Judgment  of  the  court  In  the  matter  of  the 
picture  was  not  an  Improper  solution  of  the 
vexed  question. 

Judgment'  reversed,  and  cause  remanded 
for  a  judgment  as  herein  Indicated. 


STEM  V.  WHITNEY  et  al.» 

(Coort  of  Appeals  of  Kentucky.      Feb.  26, 

1902.) 

BURDEN  OF  PROOF— HARMLESS  ERROR. 

1.  lu  an  action  to  recover  on  a  contract  for 
eommissious  for  the  sale  of  real  estate,  in 
which  defendant  alleged  that  the  contract  was 
procured  through  fraud,  and  after  plaintiffs 
had  negotiated  a  sale,  the  burden  of  proof  was 
On  defendant 

2.  Where  defendant,  on  whom  was  the  bur- 
den Of  proof,  was  given  the  concluding  argu- 
ment to  the  jury,  he  cannot  complain  that  the 
court  first  ruled  that  the  burden  was  on  plain- 
tiffs, and  required  them  to  first  introduce  their 
evidence. 

Appeal  from  circuit  court  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  John  Whitney  &  Co.  against 
Arthur  Stem  to  recover  commissions  for  the 
sale  of  real  estate.  Judgment  for  plalnticrs, 
and  defendant  appeals.    Affirmed. 

W.  McD.  Shaw,  for  ai^ellant  Byrne  & 
Bead  and  B.  F.  Grazlanl,  for  appellees. 

WHITE,  J.  The  appellees  brought  this 
action  to  recover  on  an  alleged  contract  for 
commissions  for  the  sale  of  real  estate.  It 
is  claimed  that  the  appellant,  Arthur  Stem, 
agreed  to  and  with  appellees  that  he  would 

'Reported  by  Edward  W.  Hlnes,  Bw}.,  of  th*  Frank- 
bat  bar,  and  fonnerlr  atate  reportar. 


accept  for  certain  property  the  net  sum  of 
$21,700,  and  that  any  overplus  for  which  the 
property  might  be  sold  would  bdong  to  ap- 
pellees as  commissions.  The  property  was 
sold  for  $22,800,  and  the  difference,  $1,100, 
Is  claimed  by  appellee.  At^ellant  admitted 
executing  the  contract  agreeing  to  accept 
$21,700  net  for  the  property,  but  says  that 
contract  was  obtained  by  fraud  and  misrep- 
resentation, and  after  a  bargain  for  sale  bad 
been  made  by  appellees  with  the  purchaser. 
Appellant  conceded  an  Indebtedness  of  the 
regular  commissions  at  2  per  cent  which  ap- 
pellees declined.  Appellees  denied  the  al- 
leged fraud,  or  that  the  contract  was  ob- 
tained after  the  property  had  been  negotiat- 
ed. A  trial  was  had  on  the  issnes,  which 
resulted  In  a  Judgment  for  appellees  for  $1,- 
100,  as  claimed.  From  that  Judgment  this 
appeal  is  prosecuted. 

The  writing  upon  which  the  action  Is 
based  Is  as  follows:  "Cincinnati,  O.,  Feby. 
17,  1890.  Jno,  Whitney  &  Co.,  Covington, 
Ky.— Gentlemen:  I  agree  with  you  to  make 
deed  for  the  Covington  property  upon  real- 
izing $21,700  net  Yours  truly,  Arthur 
Stemj."  And  the  other  put  In  evidence 
reads:  "Cincinnati,  O.,  Feby.  17,  1899.  Jno. 
Whitney  &  Co.,  CovIngtMi,  Ky.— Gentlemen: 
I  will  sell  my  property,  ICth  &  Russell  Sts., 
for  $23,000,  and  Include  the  floor,  water- 
closets,  plumbing,  &c.,  placed  by  the  Davls- 
Egan  Co.,  at  a  cost  of  over  $4,000  (shafting, 
engine,  &c.,  to  be  extra),  one-fourth  cash. 
Will  pay  all  street  Improvements,  taxes, 
and  water  rent  due  to  date;  give  immediate 
possession  If  desired.  Mortgage  of  $6,000 
can  be  assumed  as  part  payment  which 
can  be  carried  as  long  as  wanted,  or  I  wilt 
cancel  same  to  make  title  clear.  Will  allow 
$200  for  broken  rafter,  glass,  water  pipes, 
&e.  Should  this  be  satisfactory,  write  ac- 
to-morrow  evening.  Yours  truly,  Arthur 
Stem."  It  Is  conceded  by  both  parties  that 
the  two  writings  bear  their  true  date,  and 
the  one  last  copied  was  first  written  and 
signed,  but  there  is  a  very  sharp  difference 
bet^veen  the  parties  as  to  whether  the  one 
first  above  was  written  In  the  morning  or 
afternoon  of  the  17th  of  February:  It  being 
agreed  that  the  one  first  written  was  In  the 
morning  of  that  day.  If  appellees'  conten- 
tion be  true,  there  was  no  opportunity  to 
perpetrate  fraud,  as  beaded. 

Counsel  for  appeUant  urge  as  cause  for 
reversal  but  one  action  of  the  trial  court  as 
error;  that  Is,  the  action  of  the  trial  court 
In  assigning  the  burden  of  proof.  The  rec- 
ord shows  that,  at  the  beginning  of  the  trial, 
appellees  moved  for  an  assignment  of  the 
burden.  The  court  held  the  harden  on  plain- 
tiffs. After  the  evidence  of  plaintiffs  had 
bf  en  completed,  the  court  concluded  he  had 
been  mistaken,  and  then  adjudged  the  bur- 
den on  defendant  Appelant  then  Intro- 
duced his  testimony,  and  had  the  concludlns 
argument  to  the  Jury.  We  cannot  see  how 
the  appellant  could  have  been  prejudiced  by 
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this  ruling.  If  the  burden  was  on  appellees, 
tber  were  entitled  to  the  closing  argument, 
which  they  did  not  have.  This  was  a  rul- 
ing advantageous  to  appellant,  and  he  can- 
not complain.  If,  on  the  other  hand,  the 
burden  was  on  appellant,  he  should  have  in- 
troduced his  evidence  first.  He  should  have 
disclosed  his  side  of  the  case  first  The  rul- 
ing of  the  court  on  that  theory  was  still 
advantageous  to  appellant,  and  he  cannot 
complain.  Under  the  pleadings,  we  think 
the  burden  on  appellant,  and  the  ruling  of 
the  court  thereon  was  not  prejudicial  to  him. 

The  Instructions  are  more  favorable  to 
appellant  than  he  was  entitled  to,  and,  the 
Jury  having  found  for  appellees  notwith- 
standing, their  verdict  will  not  be  disturbed. 

Judgment  affirmed,  with  damages. 


HOUSMAN'S  ADM'R  r.  LONG.* 

(Court  of  Api>eal8  of  Kentucliy.      Feb.  27, 

1902.) 

APPEAL  AND  ERROR— INSTRUCTIONS  NOT 
MADE  PART  OF  RECORD— LIMITATION  OP  AC- 
TIONS—PAROL  UNDERTAKING  OP  DEPUTY 
SHBRIPP  TO  ACCOUNT  FOR  TAXES  COLLECT- 
ED. 

1.  The  action  of  the  trial  court  in  refusing 
Instructions  cannot  be  reviewed  on  appeal  in 
the  absence  of  the  instructions  gireu. 

2.  Though  an  order  of  court  shows  that  the 
court  gave  to  the  jury  instruction  "No.  1,"  to 
the  giving  of  which  both  parties  excepted,  a 
paper  copied  iuto  the  record  by  the  clerk,  pur- 
porting to  be  that  Instruction,  cannot  be  con- 
sidered, as  it  Is  not  identified  by  any  order  of 
court  or  bill  of  exceptions,  and  is  in  no  way 
made  a  part  of  the  record. 

3.  A  sneriff's  cause  of  action  on  a  parol  un- 
dertaking by  his  deputy  to  account  for  taxes 
collected  accrued  when  the  deputy  ouit  the 
sheriff's  service,  and  was  barred  after  Ute  lapse 
of  five  years  from  that  time. 

Appeal  from  circuit  court.  Graves  county. 
"Not  to  be  officially  reported." 
Action  by  J.  P.  Long  against  the  admin- 
istrator of  W.  F.  Housman  on  a  dueblU. 
Judgment  for  plalntiCT,  and  defendant  ap- 
peals.   Affirmed. 

Jas.  T.  Webb  and  R.  E.  Johnson,  for  ap- 
pellant. Robertson  &  Thomas  and  Crutch- 
field  &  Palmer,  for  appellee. 

HOBSON,  J.  Appellant's  Intestate,  W.  F. 
Housman,  was  sheriff  of  Graves  county,  and 
appellee,  J.  P.  Long,  was  his  deputy,  at  a 
salary  of  $40  a  month.  Housman  placed  in 
appellee's  bands  taxes  amounting  to  some- 
thing over  ?16,000  for  collection.  It  was  ap- 
pellee's duty  to  pay  over  to  Housman  the 
money  he  collected  without  commission,  as 
bis  salary  covered  all  his  services.  On  De- 
cember 3,  1893,  or  about  a  month  before  ap- 
pellee quit  his  service,  Housman  executed  to 
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him  the  following  writing:  "Due  J.  P.  Long 
three  hundred  and  twenty  dollars  ($320.00) 
for  services  as  deputy  sheriff."  The  proof 
shows  that  Long  several  times  requested  a 
settlement  with  Housman,  and  that  he  put 
the  matter  off.  Finally  Long  employed  John 
Crutchfleld  as  attorney.  Crutchfleld  saw 
Housman  In  regard  to  a  settlement,  and  he 
said:  "I  am  glad  Long  has  employed  you, 
as  I  thlnlc  you  and  I  can  settle  the  matter; 
but  I  wish  you  would  wait  Just  a  little 
while,  as  my  money  Is  now  Invested  in  the 
warehouse,  and  I  can't  get  It  for  a  short 
time."  He  also  said  In  that  conversation 
that  Long  held  a  duebiU  against  him. 
About  a  year  after  this  Houston  died  with- 
out having  settled,  and  this  suit  was  filed 
by  Long  to  recover  on  the  dueblU.  Appel- 
lant, as  administrator  of  Housman,  pleaded 
as  a  set-off  the  amount  of  the  taxes  placed 
In  Long's  hands  for  collection,  alleging  that 
he  had  failed  to  accoimt  for  the  money.  On 
final  hearing  Long  was  charged  with  all 
taxes  collected  by  him  after  the  date  of  the 
duebiU,  but  was  not  charged  with  anything 
collected  before  Its  date. 

Complaint  is  made  of  the  Instructions  of 
the  court,  but  the  record  Is  not  so  presented 
as  to  enable  us  to  pass  upon  them.  An  order 
of  the  court  shows  that  the  court  gave  to 
the  Jury  Instruction  No.  1,  to  the  giving  of 
which  both  plaintiff  and  defendant  excepted. 
It  also  shows  that  the  defendant  moved  the 
court  to  give  to  the  Jury  Instructions  A,  X, 
and  Y,  which  the  court  refused  to  give.  In- 
structions A,  X,  and  Y  are  made  part  of  the 
record  by  a  bill  of  exceptions;  but  whether 
the  court  erred  in  refusing  these  Instructions 
we  cannot  determine,  as  instruction  No.  1, 
which  was  given  by  the  court.  Is  not  made 
part  of  the  record.  It  Is  true  the  clerk  has 
copied  into  the  record  a  paper  purporting 
to  be  this  Instruction,  but  as  it  Is  not  Iden- 
tified by  any  order  of  conrt  or  bill  of  excep- 
tions, and  is  In  no  way  made  part  of  the 
record.  It  cannot  be  considered.  Aside  from 
this,  we  are  of  opinion  that  the  defendant's 
set-off  was  barred  by  limitation.  It  was 
based,  according  to  the  pleadings,  on  the 
parol  tmdertaking  of  Long  to  account  for 
the  taxes  he  collected.  According  to  the 
testimony  he  quit  work  for  Housman  In 
January,  1884.  The  suit  was  filed  on  April 
SO,  1900,  (»  more  than  six  years  afterwards. 
When  he  quit  the  service  of  Housman  It 
was  his  duty  then  to  pay  over  all  the  money 
In  his  hands,  and.  If  he  failed  to  do  so,  a 
cause  of  action  instantly  accrued  against 
him,  and  the  statute  began  to  run.  There 
Is  nothing  In  the  case  to  stop  the  running 
of  the  statute,  and  the  claim  was  barred  by 
limitation  before  the  suit  was  filed.  19  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  181. 

Judgment  affirmed. 
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HUFFMAN  et  *1.  r.  LBSLIE.1 

(Oonrt  of  Appeals  of  Kentucky.      Feb.  26, 

1902.) 

PUAUDTTUINT      CONVBnrANOHS  —  QRANTBK'B 
KNOWLBDQB  OF  FRAUDCl^NT  INTENT. 

1.  A  deed  executed  by  a  debtor  with  intent  to 
defraud  his  creditors  is  void  as  to  creditors  if 
the  grantee  had  knowledge  of  the  grantor's 
fraudulent  intent,  though  he  did  not  participate 
therein,  and  though  he  paid  full  consideration 
for  the  property. 

2.  Where  a  debtor  immediately  after  judg- 
ment was  rendered  against  her  sold  and  cou- 
Teyed  to  another  for  cash  the  only  real  estate 
■he  had,  and  on  the  same  day  collected  the 
amount  due  her  as  distributee  of  her  father"* 
estate,  the  chancellor  was  authorized  to  cou- 
dnde  that  she  intended  to  defraud  her  credit- 
ors, and  also  that  the  purchaser  had  knowledge 
of  the  fraudulent  intent,  as  she  knew  of  the 
rendition  of  the  judgment,  and  In  a  few  hours 
thereafter  became  the  wife  of  the  debtor's 
brother. 

Appeal  from  circuit  court,  Pike  county. 

"Not  to  be  officially  reported." 

Action  by  J.  W.  Leslie  against  H.  A.  Huff, 
man  and  others  to  set  aside  a  conveyance 
as  fraudulent  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

W.  S.  Pryor  and  Jaa.  Goble,  tor  appe^J- 
lants.    B.  T.  Bums,  toe  appellee. 

BUBNAM,  J.  In  October,  1803,  tbe  wlU 
of  A.  W.  Leslie,  deTisinK  all  his  property  of 
every  kind,  which  consisted  of  a  house  and 
lot  In  PikeviUe,  Ey.,  and  certain  personal 
property  of  the  Talae  of  about  $800,  to  his 
wife,  Mary  Leslie,  and  appointing  her  exec- 
utrix thereof,  without  bond,  was  duly  probat- 
ed. In  September,  1891,  tbe  appellee,  J.  W. 
Leslie,  who  held  a  note  on  the  testator,  A. 
W.  Leslie,  instituted  a  suit  thereon  against 
the  devisee,  Mary  C.  Leslie.  A  protracted 
litigation  ensued,  whicb  resulted  in  a  per- 
sonal judgment  against  Mary  0.  Leslie  In 
January,  1900,  for  the  amount  sued  for,  with 
Interest  and  cost;  and  execution  issued  there- 
on In  due  course,  which  was  returned  by  th« 
sheriff,  "No  property  found,"  In  March,  1900. 
After  tbe  entry  of  the  judgment,  but  b6t(x« 
the  lasual  of  the  execution  thereon,  Mary  O. 
Leslie  conveyed  the  bouse  and  lot  in  the 
town  of  Plkeville  to  the  appellant  Hester  A. 
Huffman  (then  Connoly)  for  the  recited  con- 
sideration of  1800  paid  in  cash;  and  there- 
upon appellee  instituted  this  suit  in  equity 
to  subject  the  house  and  lot  to  his  judgment, 
In  which  he  alleges  that  this  conveyance 
was  made  by  Mary  C.  Leslie  with  tbe  Intent 
to  cheat,  hinder,  and  defraud  the  creditors 
of  her  deceased  husband,  A.  W.  Leslie,  and 
especially  to  prevent  him  from  collecting  his 
judgment,  and  that  the  deed  was  accepted 
by  the  appellant  Hester  A.  Huffman  with 
fun  notice  of  the  fraudulent  Intent  of  ber 
grantor,  and  to  aid  ber  in  covering  up  the 
property  devised  to  her  by  her  husband,  for 
the  purpose  of  avoiding  tbe  payment  of  the 
debts  due  and  owing  by  him.    All  tbe  ma- 

^  Reported  br  Bdward  W.  Htnes,  Esq.,  of  the  Frank* 
(ort  bar,  and  tormerljr  state  reporter. 


terial  allegatlonB  oC  the  petMoo,  tai  so  far 
as  it  is  sought  to  enforce  ttie  lien  against 
tbe  bouse  and  lot,  were  dolled  by  Mrs.  Huff- 
man. Upon  final  submission  tbe  drenlt 
court  held  the  deed  to  Mrs.  Huffman  ftand- 
ulent,  and  subjected  ttie  property  to  tlie  pay- 
m^t  of  appellee's  debt,  and  Mil.  HidCman 
appeals. 

Section  1900  of  the  Kentucky  Statntas  ftro- 
Ttdes  that  "every  gift,  conveyance,  assign- 
ment  or  transfer  of,  or  charge  upon  any 
estate  real  or  personal  •.  •  *  with  the 
Intent  to  delay,  hinder  or  defraud  cxedltora 
•  •  •  shall  be  void  as  against  such  cred- 
itors. •  •  •  This  section  shall  not  affect 
the  title  of  a  purchaser  for  a  valuable  con- 
sideration, unless  It  appear  that  he  had  no- 
tice of  the  fraudulent  intent  of  his  Imme- 
diate grantor,  or  of  the  fraud  rendering  YOli 
the  title  of  such  gr&ntat."  Under  the  stat- 
ute, a  purchaser  without  notice  of  -Qie  con- 
templated fraud,  for  a  valuable  considera- 
tion, will  be  protected,  although  the  con- 
veyance was  made  to  him  by  the  grantor 
with  a  fraudulent  Intent;  but,  if  he  knew 
of  such  fraudulent  Intent  on  the  part  of  the 
grantor,  he  would  not  be  protected,  even 
though  he  paid  the  full  value  of  the  prop- 
erty, without  any  Intention  to  aid  the  gran- 
tor In  the  fraud.  The  knowledge  is  tbe  point 
oa  which  the  decision  of  the  questkm  must 
turn.  See  Vlolett  v.  Vlolett,  2  Dana,  323; 
Summers  v.  Taylor,  80  Ky.  429.  Appellant 
resided  In  the  same  village  with  appellee  and 
Mrs.  Leslie,  and  had  a  general  knowledge 
of  the  character  of  the  litigation  between 
them,  and  knew  that,  as  a  result  of  that  liti- 
gation, appellee  recovered  a  judgment 
against  Mrs.  Leslie  on  the  morning  of  the 
day  upon  which  she  purchased  the  property. 
She  teetlfles  that,  after  tbe  rendition  of  tbe 
judgment,  Mrs.  Leslie  came  to  see  her  at 
her  residence,  and  offered  to  sell  her  the 
property;  that  she  at  once  consulted  an  at- 
torney, who  advised  bar  that  the  title  to 
the  property  was  good,  and  that  there  was 
no  lien  or  incumbrance  thereon;  that  she 
then  went  to  Mrs.  Leslie's  room  and  con- 
cluded the  trade,  paying  her  $800  therefor  In 
money,  which  she  had  drawn  out  of  the 
bank  for  that  purpose  at  Mrs.  Leslie's  re- 
quest It  also  appears  that  a  few  hours  aft- 
er the  purchase  she  was  married  to  T.  N. 
Huffman,  a  brother  of  Mrs.  Leslie.  In  addi- 
tion to  selling  the  house  to  Mrs.  Huffman. 
Mrs.  Leslie  on  that  day  collected  from  tbe 
executors  of  her  father  $1,000  due  her  as 
heir  at  law.  The  facts  In  the  case  certainly 
show  that  Mrs.  Leslie's  purpose  In  these 
transactions  was  to  place  ber  pr(4>erty  be- 
yond the  reach  of  her  creditors,  and  It  Is 
bard  to  believe,  under  all  the  proof  In  the 
case,  that  appellant  did  not  know  that  this 
was  her  purpose  In  making  the  sale.  Tbe 
relations  of  the  parties,  and  the  haste  and 
secrecy  which  attended  the  transaction,  can 
lead  to  no  other  conclusion;  and,  firing 
some  weight  to  the  judgment  of  the  trial 
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court  as  to  tlie  weight  and  credibility  of  tbe 
testimony,  we  do  not  feel  Justifled  In  dl»- 
turbing  tbe  Judgment. 
Jodgment  affirmed. 


HOLUNS  T.  GORHiLSf.t 

<Ooiirt  of  Appeals  of  Kentucky.      Feb.  25, 

1802.) 

INSTRUCTIONS    AS    TO    PUNITIVE    DAMAQKa- 

8BVERAL  INSTRUCTIONS  CONSIDERED  TO- 

OETHBR— KXCBSSIVH    VERDICT. 

1.  In  an  action  f  qr  assault  and  battery,  an  In- 
.ptnictioB  authoriziuK  tbe  jury  to  award  compen- 
satoiT  and  ponitive  damages  was  not  prejn- 
dlcial  because  it  failed  to  tell  tbe  jury  tLat  it 
conld  award  pnaltiTe  damages  only  In  the 
ayent  they  believed  the  assault  was  made  will- 
fully and  malidonsly,  as  the  jury  was  so  told 
by  another  instruction,  and  it  must  be  presum- 
ed that  both  iustructions  were  read  together. 

2.  A  verdict  for  $460  for  an  assault  by  a  man 
upon  a  boy  12  years  of  age  in  a  public  park  in 
the  presence  of  others  is  not  so  ezcessaive  as 
to  indicate  passion  or  prejudice,  though  larger 
than  the  court  would  have  returned,  as  the 
jniy,  beini;  authorised  to  award  punitlre  dam- 
ages, had  a  large  dlacietlon  as  to  the  amount. 

Appeal  from  circuit  court,  Logan  comity. 

"Not  to  be  ofBctally  reported." 

Action  by  Walter  Gray  Oorham,  by  next 
friend,  against  G.  M.  HoUins,  to  recover 
damages  for  an  asaanlt  and  battery.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Orewdson  ft  Drake,  for  appellant  J.  8. 
Hooker  and  M.  F.  Moore,  for  appellee. 

PAYNTER.  J.  The  appellee,  Walter  Gray 
Gorham,  by  bis  next  friend,  instituted  this 
action  against  the  appellant  to  recover  dam- 
ages for  an  assault  and  battery  made  upon 
him  by  tbe  appellant  He  admitted  tbe  as- 
sault but  Justified  It  upon  the  grounds  of 
self-defense.  Tbe  proof  failed  to  establish 
that  the  sssault  was  made  In  self-defense. 
However,  the  court  submitted  to  the  Jury 
the  question  as  to  whether  It  was  so  done. 
Under  the  first  instruction,  the  Jury  was  au- 
thorized to  assess  compensatory  and  puni- 
tive damages  if  tbe  striking  was  not  done 
in  self-defense.  By  instruction  No.  3,  the 
court  told  the  Jury  that  it  could  only  award 
punitive  damages  If  the  striking  was  done 
willfully  and  maliciously.  It  is  insisted  that 
the  court  erred  because  It  did  not  tell  the 
jury  in  the  first  instruction  that  It  could 
only  award  punitive  damages  In  the  event 
tbe  striking  was  done  willfully  and  ma- 
liciously. It  was  the  duty  of  tbe  Jury  to 
consider  both  instructions,  and  presumably 
tbey  did  so.  Had  It  been  in  better  form  to 
have  eml)odled  the  substance  of  Instruction 
Na  3  in  No.  1,  the  appellant  was  not  preju- 
diced by  a  failure  to  do  so;  nor  could  tbe 
Jury  have  been  misled,  because  tbe  condi- 
tions upon  which  the  Jury  was  authorized  to 
award  punitive  damages  were  clearly  stated 
In  a  separate  Instruction. 


*  Rt-porUd  by  Bdward  W.  Hines,  Esq.,  of  tb*  Traak- 
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Again,  a  reversal  is  asked  because  tbe  ver- 
dict of  $450  is  excessive.  Tbe  assault  was 
made  without  Justification  or  without  suffi- 
cient excuse.  It  was  done  In  a  public  park 
In  the  presence  of  others.  It  was  upon  a 
boy  12  years  of  age.  Before  doing  so,  tbe 
appellant  a  fuU-grovm  man,  picked  up  a 
rock,  and  some  testimony  tends  to  show  that 
be  had  it  in  his  hand  at  tbe  time  he  struck 
tbe  appellee,  but  be  did  not  strike  him  with 
the  hand  with  which  he  held  it  He  was 
tried  by  a  Jury  of  his  peers.  They  were  the 
Judges  as  to  whether  or  not  It  was  an  aggra- 
vated assault  They  were  authorized  to 
award  punitive  damages,  and,  having  done 
so,  we  are  not  disposed  to  disturb  the  ver- 
dict A  Jury  has  a  large  discretion  in  fixing 
the  amount  of  its  verdict  where  punitive 
damages  may  be  awarded,  and  we  are  un- 
willing to  say  that  the  amount  of  the  ver- 
dict indicates  that  it  was  Induced  by  pas- 
sion or  prejudice  of  the  Jury.  While  we 
would  not  have  awarded  so  large  an  amount 
as  was  given  by  the  Jury,  still  that  fact 
would  not  Justify  ns  In  setting  aside  tbe 
verdict  and  in  ordering  a  new  triaL 

The  Judgment  is  affirmed. 


MITOHEJLIi  V.  STODDARD  00.  BANK.t 

(Court  of  Appeals  of  Kentucky.      Feb.  25, 

1902.) 

APPBAL  AND  BRROR— PARTIAL  TRANSCRIPT- 
SCHBDDLB  —  REVBRSAIi  OF  JUOQUBNT  ON 
WHICH  JUDOMBNT  APPBALBD  FROM  WAS 
BASED. 

1.  A  schedule  not  filed  within  90  days  after 
the  appeal  was  granted  was  filed  without  au- 
thority of  law. 

2.  A  schedule  filed  on  an  appeal  which  was 
afterwards  abandoned  cannot  be  recognized  on 
another  appeal,  taken  more  than  a  year  there- 
after. 

3.  Where  the  judgment  appealed  from  was 
based  on  and  merely  intended  to  carry  into  ef- 
fect another  judgment,  which  has  since  been 
reversed,  it  must  also  be  reversed. 

"Not  to  be  offlclally  reported.' 
Petition  for  rehearing.    Granted. 
For  former  report  see  65  8.  W.  839. 
R.  A.  Mitchell  and  Hazelrigg  ft  OhenaoK, 
for  appellant    W.  M.  Smith,  for  appellee. 

HOBSON,  J.  The  Judgment  appealed 
from  herein  was  rendered  on  January  28, 
1898.  The  appeal  before  us  was  sued  out 
before  tbe  clerk  of  this  court  on  January 
19,  1000.  No  schedule  was  filed  on  this  ap- 
peal. The  partial  transcript  which  is  before 
us  was  made  out  on  a  schedule  filed  In  the 
lower  court  eight  months  after  the  Judg- 
ment was  rendered,  and  an  appeal  granted 
by  that  court  That  appeal  was  abandoned, 
and  never  token.  The  schedule  was  not  filed 
within  90  days  after  the  appeal  was  granted, 
and  was  therefore  filed  without  authority 
of  law.  The  transcript  before  us  is  there- 
fore not  made  out  In  accordance  with  tbe 

*  Reported  by  Edward  W.Hlnei,  Beq.,  of  ths  Fraak- 
tort  bar,  and  formerly  lUte  reporter. 
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Code.  A  schedule  ffied  on  one  appeal,  vhich 
is  afterwards  abandoned,  cannot  be  recog- 
nized on  another  appeal  taken  more  than  a 
j-ear  afterwards.  Geoghegan  v.  Beeler,  9 
Ky.  Law  Rep.  407;  Price  v.  Wills'  Adm'r,  9 
Ky.  Law  Rep.  398;  Hackney  v.  Hoover  (de- 
cided Feb.  18,  1902)  67  S.  W.  48. 

Our  attention  Is  called  In  the  petition  for 
a  rehearing  to  the  fact  that  the  judgment  of 
January  28,  1898,  was  based  on  a  previous 
Judgment  of  the  circuit  court  and  merely 
carried  It  Into  effect;  and  that  on  October 
19,  1900,  this  court  reversed  the  original 
Judgment  ou  which  the  Judgment  of  Janu- 
ary 28,  1808,  was  based,  and  adjudged  that 
appellant  was  entitled  to  credit  in  the  sum 
of  $8,115.75  in  addition  to  the  credits  al- 
lowed him  by  the  court  It  Is  thus  shown 
that  the  Judgment  before  us  is  erroneous,  as 
the  Judgment  on  which  it  was  based  has 
been  reversed  since  it  was  rendered.  We 
must  assume  the  court  followed  the  pre- 
vious Judgment,  for  It  is  so  recited  in  the 
Judgment  of  January  28,  1898.  The  court 
could  not  then  give  credit  for  the  $8,115.75, 
for  the  mandate  of  this  court  directing  this 
to  be  done  was  not  ordered  for  more  than 
a  year  afterwards.  The  transcript  of  the 
former  appeal  hab  been  made  part  of  the 
record  on  this  appeal.  It  therefore  appears 
that  the  Judgment  appealed  from  Is  to  this 
extent  erroneous.  The  opinion  heretofore 
filed  Is  modified,  and  the  affirmance  on  this 
branch  of  the  case  is  set  aside. 

The  Judgment  appealed  from  Is,  to  the 
extent  indicated,  reversed,  and  cause  re- 
manded for  a  Judgment  and  further  proceed- 
ings not  inconsistent  with  this  opinion. 


WATTS  V.  MBTCALP.i 

<Oonrt  of  Appeals  of  Kentucky.      Feb.  26, 

1902.) 

MECHANICS'    LIENS— UBN    OP    SUBCONTRACT- 
OR—AUTHORITY OF  AGENT. 

1.  Under  Ky.  St  t  2467,  providing  that  no 
lien  shall  exist  in  favor  of  a  subcontractor  in 
case  the  contractor  himself  is  not  eutitled  to  a 
lien,  where  the  owner  owed  the  principal  con- 
tractor at  the  time  the  subcontraotor's  notice 
for  lien  was  served,  but  afterwards  resumed 
possession  of  the  property  because  of  the  con- 
tractor's unnecessary  delay  in  completing  the 
work,  and  used  the  amonnt  he  owed  the  con- 
tractor in  paying  for  finixhiug  the  work,  as  the 
contract  stipulated  he  might  do  in  that  event 
the  subcontractor  has  no  lien. 

2.  The  architect,  being  the  owner's  agent 
merely  to  see  that  his  contract  with  the  build- 
ors  was  performed,  bad  no  authority  to  alter 
the  contract,  or  to  make  a  new  one,  and  there- 
fore could  not  bind  the  owner  by  a  contract  to 
pay  the  subcontractor. 

Appeal  from  circuit  court  Jefferson  conn- 
ty,  law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  Thomas  P.  Watts  against  J.  O. 
Metcalf  to  enforce  a  lien.  Judgment  for  de- 
fendant and  plaintiff  appeals.    Affirmed. 

^Reported  by  Edward  W.  Hinet,  Eg^., ot  therrask- 
tort  bar,  and  tormerly  itst*  reporter. 


Samuel  B.  Klrby,  for  appellaat;  Helm, 
Brace  &  Helm,  for  appellee. 

O'REAlt,  J.  Appellee,  as  owner  of  a  lot 
in  Louisville,  contracted  with  Klmbrel  & 
Bro.  to  build  a  house  on  the  lot  The  con- 
tract provided  for  the  superlntendency  of 
the  work  by  an  architect  selected  by  appel- 
lee. Upon  the  architect's  estimates  of  work 
done,  85  per  cent  of  the  estimate  was  to  be 
paid  to  the  contractors.  On  the  completion 
of  the  work  the  part  of  the  price  reserved 
was  to  be  paid.  If  the  contractor  failed  to, 
do  the  work,  or  failed  or  neglected  for  an 
unreasonable  length  of  time  to  prosecute 
the  work,  the  owner  was  at  liberty,  upon  43 
hours'  notice  to  the  contractors,  to  termi- 
nate the  contract  take  possession  of  the 
premises,  complete  the  work,  and  apply 
whatever  balance  they  owed  on  the  esti- 
mates to  paying  for  the  cost  of  finishing  the 
job.  Appellant  was  a  subcontractor  doing 
the  plumbing.  The  contractors  having  neg- 
lected the  work,  or  delayed  it  unnecessarily, 
the  owner  elected  to  resume  possession  of 
the  property,  and  to  finish  the  building,  as 
stipulated  in  the  contract  Thereupon  the 
subcontractor  (appellant)  gave  notice  of  his 
services  and  claim  of  lien.  Appellee  con- 
tends that  he  was  not  then  nor  thereafter 
Indebted  to  the  principal  contractor.  Upon 
this  point  the  proof  is  conflicting,  and  by  no 
means  satisfactory.  We  do  not  feel  free, 
however,  under  the  state  of  proof,  to  inter- 
fere with  the  chancellor's  decision  on  that 
point 

Did  the  proprietor  have  the  right  to  appro- 
priate to  the  completion  of  the  building  such 
sum  as  he  was  owing  the  principal  contract- 
or when  the  subcontractor's  notice  for  lien 
was  served?  It  will  be  observed  that  sec- 
tion 2467,  Ky.  St  (in  force  when  the  rights 
of  the  parties  to  this  suit  attached,  which 
was  prior  to  the  amendment  of  March  21, 
1896),  provides  "no  lien  shall  attach  [to  the 
subcontractor]  unless  notice  In  writing  be 
given  to  the  owner  that  a  lien  wlU  be 
claimed;  In  such  case  It  shall  be  the  duty 
of  the  owner,  If  he,  at  the  time  of  receiving 
such  notice,  is  indebted  to  the  contractor 
or  subcontractor,  to  withhold  a  sufficient 
amount  to  satisfy  the  claim  of  the  party  so 
notifying  him,  provided  his  Indebtedness  be 
enough  to  pay  the  same;  •  •  •  but  no 
Hen  shall  exist  in  favor  of  such  person  in 
case  the  contractor  himself  Is  not  entitled 
to  a  lien."  The  owner  was  entitled  to 
have  the  benefit  of  his  contract  with  the 
builders.  The  subcontractor's  rights  were 
dependent  upon,  and  could  not  be  greater 
than,  the  original  contractor's.  The  owner 
had  the  right  therefore,  to  apply  the  bal- 
ance In  his  hands  owing  the  contractor, 
when  the  subcontractor's  notice  was  given, 
to  the  completion  of  the  Job  under  the  terms 
of  the  contract.  This  he  seems  to  have  fair- 
ly done. 

By  an  amendment  offered  to  be  filed  it 


Ky.) 


WYETH  V.  RENZ-BOWLES  CO. 


825 


was  eodeavored  for  appeUant  tx>  recover,  be- 
cause, It  was  alleged,  the  architect  in  charge 
for  appellee  bad  agreed  with  appellant,  if 
be  would  complete  the  work  of  plumbing, 
api)ellee  woTdd  pay  him,  notwithstanding 
the  contractor's  quitting.  It  was  not  shown, 
but  was  denied  by  the  appellee  when  testi- 
fying, that  the  architect  had  authority  to 
bind  appellee  by  such  an  agreement.  If 
made.  There  was  nothing  in  his  duties 
making  It  even  apparently  within  their 
scope  for  the  architect  to  bind  the  owner  by 
such  an  agreement.  He  was  there  as  tbe 
owner's  agent  to  see  that  his  contract  with 
the  builders  was  performed,  not  to  alter  it 
or  make  new  ones.  The  pleading  was  prop- 
erly rejected. 

On  the  whole  case  we  see  no  grounds  for 
reversal.     Judgment  affirmed. 

WTBTH  et  al.  v.  RENZ-BOWLBS  C50.» 

(Court  of  A^ieala  of  Kentucky.     Feb.  26, 

1902.) 

OORPORATIONS-NOTIOB  TO  PRESIDENT  NOT 
NOTICE  TO  CORPORATION— PURCHASER  FOR 
VALUE— PAYMENT  FOR  GOODS  IN  SHARES 
OF  STOCK— ESTOPPEL  TO  DENY  OWNERSHIP 
—ATTACHMENT. 

1.  Where  oiie  of  the  organizers  of  a  corpora- 
tion turned  over  to  the  corporation  a  stock  of 
merchandise,  receiving  in  payment  shares  of 
the  corporation,  his  knowleaKe  of  the  fact  that 
be  held  part  of  the  goods  as  factor,  merely,  did 
not  charge  the  corporation  with  notice  of  that 
fact;  though  he  was  president  of  the  corpora- 
tion. 

2.  The  corporatioo,  having  paid  for  the  goods 
i&  shares  of  stock,  was  not  a  purchaser  for 
value,  so  long  as  the  shares  remained  in  the 
bauds  of  the  person  from  whom  it  bought  tbe 
goods;  and,  having  notice  when  it  came  to  dis- 
tribute its  assets  to  stockholders  that  he  did 
not  own  all  the  goods,  it  should  have  retained  a 
sum  snfllcient  to  satisfy  tbe  claim  of  plaintiffs, 
tbe  real  owners  of  a  part  of  the  goods. 

3.  As  plaintiffs,  upon  the  destruction  of  the 

goods  by  fire,  notified  the  corporation  that  they 
eld  policies  of  insurance  covering  their  inter- 
est in  the  goods,  but,  at  the  earnest  solicitation 
of  tbe  corporation,  agreed  to  permit  it  to  collect 
the  entire  insurance  under  a  policy  which  it 
held,  in  order  to  save  confusion  and  delay,^ 
tbe  understanding  being  that  the  corporation 
would  pay  plaintiff's  claim  out  of  the  proceeds 
of  the  insurance,— the  corporation  is  estopped 
to  deny  plaintiff's  ownership  of  the  consigned 
goods. 

4.  As  it  is  not  shown  that  plaintiffs  knew  of 
the  intention  to  transfer  the  goods  to  tbe  cor- 
porntion,  or  knew  of  tbe  transfer  when  it  was 
made,  or  that  the  corporation  has  suffered  by 
their  failure  to  assert  their  claim  sooner,  they 
are  not  estopped  to  now  assert  their  claim. 

5.  The  fact  that  the  attorney  of  plaintiffs, 
nnder  a  mistake,  first  brou;;ht  suit  against  the 
cousiguee  of  the  eoods  individually  to  recover 
the  balance  due  them  thereon,  does  not  estop 
plaintiffs  from  now  asserting  their  claim 
against  the  corporation,  as  that  suit  was  dis- 
missed when  the  mistake  was  discovered,  and 
•specially  as  the  corporation  did  not  change  its 
position  because  of  the  error. 

C.  Tbe  fact  that  defendant  corporation,  hav- 
ing no  property  in  tbe  state  subject  to  execu- 
tion, was  proceeding  to  a  liquidation,  and,  while 
holding  out  deceptive  assurances  to  plaintiffs, 
was  distribnting  its  net  assets  among  its  stock- 

'Reporud  by  Edward  W.  Hlnes,  Esq.,  of  the  Frank- 
tort  bar,  and  formerly  state  reporter. 


holders,  was  snfBdent  to  anthorise  an  attach- 
ment 

Appeal  from  circnit  court  Jefferson  coun- 
ty, common  pleas  division. 

"Not  to  be  officially  reported." 

Action  by  John  Wyeth  &  Bro.  against  the 
Renz-Bowle>  Company  to  recover  the  value 
of  goods  alleged  to  have  been  converted  by 
defendant  Judgment  for  defendant,  and 
plaintiffs  appeaL    Revnsed. 

John  J.  McHenry,  Humphrey,  Burnett  & 
Humphrey,  and  Lem  H.  McHenry,  for  ap- 
pellants. Kohn,  Baird  &  Spindle,  for  appel- 
lee. 

O'REAR,  3.  In  April,  1896,  F.  3.  Rene, 
who  was  then  doing  business  as  Renz  & 
Henry,  together  with  W.  T.  Bowles  and  J. 
B.  Spradlln,  organized  the  appellee  corpora- 
tion, tbe  Renz-Bowles  Company.  Elach  of 
these  parties  were,  before  the  organization 
of  the  corporation,  engaged  in  the  whole- 
sale druggists  and  druggists'  sundries  busi- 
ness at  Louisville,  Ky.;  tbe  corporation  tak- 
ing over  the  wholesale  drug  business  of  Renz 
&  Henry,  and  the  drugfglst-sundries  business 
of  the  Bowles-Spradlln  Company.  The  cor- 
poration was  capitalized  at  160,000,  of  which 
Renz  took  3iS0  shares  -in  payment  of  his 
stock  of  merchandise,  Bowles  took  150,  and 
Spradlln  100.  The  stock  was  reprosented  as 
fully  paid  up  and  nonassessable:  Some  time 
prior  to  the  organization  of  this  corporation, 
appellants,  John  Wyeth  A  Bro.,  who  were 
wholesale  druggists  or  manufacturing  drug- 
gists at  Philadelphia,  had  consigned  to  Renz 
&  Henty  a  stock  of  drugs  valued  at  about 
15,000,  under  an  agreement.  In  substance, 
that  Renz  &  Henry  were  to  take  the  stock 
and  bold  it  as  the  property  of  tbe  consig^nors. 
They  were  to  make  such  sales  of  it  to  the 
consignees'  customers  as  they  could.  Once 
a  year  the  stock  was  to  be  Invoiced,  and  the 
consignees  were  to  pay  according  to  a  sched- 
ule price  fixed  upon  it  for  such  parts  as  had 
been  sold.  They  bad  the  right  to  order  oth- 
er goods  to  supply  tbe  place  of  tbose  sold, 
which  were  to  be  held  under  like  terms. 
They,  howevn,  were  consigned  mr  billed  at 
60  or  90  days.  This  mode  of  treatment  of 
the  account  was  continued  for  several  years, 
up  to  tbe  time  of  tbe  organization  of  tbe 
corporation.  At  that  time  appellants'  stock 
on  hand  and  in  tbe  possession  of  Renz  & 
Henry  was  of  the  value  of  about  $2,700.  In 
the  organization  of  the  company,  Renz  turn- 
ed over  this  stock  to  the  corporation  at  an 
appraisement,  taking  In  exchange  for  It  and 
his  other  stock  tbe  shares  of  the  corporation 
to  the  extent  of  $35,000.  The  corporatlMi 
paid  him  no  money  or  other  property  for 
this  exchange.  It  Is  in  proof  that  Renz  noti- 
fied appellants  of  the  transfer,  but  it  is  not 
shown  that  he  told  them  that  be  was  tak- 
ing tn  exchange  for  their  goods  the  stock  of 
the  corporation  Issued  to  himself;  nor  does 
it  appear  that  be  apprised  them  that  tbe 
corporation  would  hold  tbe  consigned  goods 
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on  any  other  than  the  terms  apon  which 
Renz  ft  Henry  had  taken  them.  In  October, 
1888,  the  stock  of  drugs  and  druggist  sun- 
dries In  the  poBsesslon  of  appellee,  Includ- 
ing the  consigned  goods  of  appellants,  were 
destroyed  by  Are.  Appellee  notified  appel- 
lants of  their  destruction.  Appellants  at 
once  asserted  their  claim  to  appellee  that 
these  goods  were  held  upon  consignment, 
and  that  they  were  appellants'  goods;  that 
appellants  had  Insurance  effected  on  Its  own 
behalf  covering  throughout  the  country  their 
stocks  of  consigned  goods;  and  that  appel- 
lants would  undertake  to  settle  with  the  In- 
surance company  direct  for  their  loss.  Ap- 
pellee nrgently  Insisted,  howeyer,  that  it  be 
permitted  to  settle  the  loss,  claiming  that 
Its  policies  covered  the  goods,  and  that,  U 
appellants'  plan  was  pursued,  it  would  re- 
sult in  probable  confusion  and  consequent 
delay,  and  therefore  to  the  loss  of  appellee. 
The  negotiations  thus  carried  on  covered 
some  weeks,  finally  resulting  in  appellants' 
agreeing  to  permit  appellee  to  make  proofs 
of  the  lofls,  and  collect  from  the  insuranoe 
company  the  value  of  these  goods,  with  the 
distinct  understanding  that  appellee  was  to 
pay  within  one  we^  for  their  value  to  ap- 
pellants, or  to  assign  to  appellants  specific 
policies  of  insurance  to  the  extent  and 
amount  of  their  unpaid  bilL  Various  delays 
occurred  in  this  settlement,— at  least,  were 
reported  to  have  occurred,— by  which  the 
matter  was  pos^oned  until  February  or 
March  of  the  following  year.  Appellants  all 
this  time  insisted  upon  the  payment  of  their 
money  or  the  assignmoit  of  the  policies  as 
per  the  agreement.  Appellee  at  no  time  sug- 
gested any  excuse  for  not  doing  so,  other 
than  that  there  was  some  delay  in  getting 
settlements  with  the  Insurance  companies, 
and  that  as  soon  as  it  collected  the  money  it 
would  remit  to  appellants.  These  representa- 
tions continued  for  a  long  time  after  appel- 
lee is  shown  to  have  collected  at  least  $40,- 
000  or  more  of  the  Insurance.  Finally,  when 
about  all  the  insurance  was  collected,  and 
when  appellants'  Insistence  had  assumed  an 
Imperative  form,  threatening  litigation  and 
attacbm«it,  appellee  for  the  first  time  dis- 
claimed Its  obligation  to  appellants  on  ac- 
count of  this  consigned  stock,  and  claimed 
that  it  had  bought  the  stock  for  value  from 
Renz  &  Henry,  and  had  fully  paid  for  It,  and 
that  It  was  Renz's  Individual  debt,  for  which 
the  corporation  would  not  be  liable.  It  ap- 
pears that  before  this,  or  at  least  before  ap- 
pellants' suit,  appellee  had  collected  so  much 
of  the  insurance,  the  total  of  which  was 
about  $62,000,  that  it  was  able  to  pay  off 
all  of  its  other  debts.  Including  $1,000  to  ap- 
pellants on  the  liability  for  the  consigned 
goods,  and  had  made  a  distribution  of  sev- 
eral thousand  dollars  each  to  the  stockhold- 
ers, including  Renz.  When  appellants  learn- 
ed of  this,  which  they  did,  apparently, 
through  other  sources  than  appellee,  they 
brought  this  suit  against  appellee,  charging 


the  convenion  of  tbeir  consigned  goods,  and        I 
seeking  to  recover  their  value,  after  allow-        i 
Ing  the  credit  of  $1,000  above  named,  and 
took  out  attachments  against  its  property,         , 
which  were  executed  by  garnishing  the  in- 
snrance  companies  that  had  not  yet  settled         I 
tn  full.     Enough  money   was  attached   by         I 
this  proceeding  to  satisfy  appellants'  claim,         I 
which  was  paid  into  court.    It  develops  that         i 
the  oSioen    of    api>ellee    corporation   were         , 
Renz,  as  president  and  manager,  Bowles,  as 
vice  i»:esldent   and  Spradlln,  as  secretary. 
The  case  was  tried  without  the  intervention 
of  a  Jury  by  a  special  Judge,  who  dismissed 
appellants'  petition,  and  directed  the  attach- 
ed fimd  to  be  turned  ov«:  to  appellee. 

It  is  the  contestation  of  appellee  that  Om 
arrangement  between  appellants  and  Beoz 
&  Henry  was  not  in  fact  a  consignment,  but 
was  a  sale  of  the  goods;  that  the  allured 
consignee  was  clothed  with  apparent  title, 
with  full  right  of  sale  on  bis  own  terms, 
and  with  absolute  possessitHi,  wittaont  mark 
to  Indicate  its  nature  as  being  different  from 
its  apparent  one;  that  therefore  app^ee 
was  not  a  factor,  bnt  the  owner  of  the  prop- 
erty, in  fact,  and  to  all  intents  and  pnr- 
poees.  Were  this  a  contxovo'sy  between  an 
Innocent  purchaser  without  notice  of  appel- 
lants' claim  and  appellants'  dormant  eq- 
uity, we  might  be  willing  to  agree  to  its 
view  without  further  argument  Bnt  we  do 
not  consider  this  to  be  such  a  case.  As  be- 
tween appellants  and  Renz,  their  agreement 
was  enforceable;  and  so  long  as  the  prop- 
erty in  question  could  be  identified,  or  Its 
proceeds  could  be  certainly  traced,  th^r 
lien  would  be  enforced.  It  is  equally  tme 
that  the  agreement  would  likewise  be  en- 
forced against  others  who  acquired  the  prop- 
erty with  notice  of  appellants'  claim  and 
title,  or  who  had  acquired  It  without  hav- 
ing paid  a  valuable  consideration.  For  ap- 
pellee it  is  said  that  It  was  a  purchaser  for 
value  and  without  notice.  The  testimony  la 
that  neither  Bowles  nor  Spradlln  Is  shovni 
to  have  had  actual  knowledge,  before  the 
formation  of  the  company  and  the  Issnal  of 
the  stock  to  Renz,  of  the  conditions  npon 
which  Renz  held  the  Wyeth  merchandiso. 
It  is  furthermore  shown  that  upon  the  for- 
mation of  the  company  the  8S0  shares  of  the 
capital  stock  of  appellee  comi>any  were  is- 
sued by  it  to  appellee,  who  thereby  and 
thereupon  became  its  president,  and  owner 
of  more  than  one-half  of  its  capital.  We 
are  not  inclined  to  rest  our  decision  to  any 
extent  upon  the  fact  that,  because  Renz  was 
the  president  of  appellee,  it  was  thereby 
affected  with  notice  of  his  knowledge  in  this 
particular  transaction.  For  it  may  be  fair^ 
ly  assumed  that  if  he  contemplated,  as  it  Is 
now  claimed  that  he  did,  a  fraud  apon  ei- 
ther appellants  or  appellee  in  exchanging 
appellants'  goods  to  appellee,  and  taking  the 
shares  of  stock  to  himstif,  he  would  not 
probably  have  divulged  to  the  corporation 
the  truth.    We  reeognlze^ the  soundness  of 
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the  rule  stated  In  4  Thomp.  Oorp.  II  6205, 
S206:  "It  would  be  both  onjuat  and  unrea- 
sonable to  Impute  notice  by  mere  construc- 
tion under  such  circumstances,  and  such  la 
the  established  rule  of  law  on  this  subject." 
What  we  do  hold  is  that  In  that  transaction 
appellee  was  not  a  purchaser  for  yalue. 

For  appellee  it  is  argued  that  the  ex- 
change of  Its  capital  stock  to  Benz  for  the 
merchandise  (the  stock  exchanged  being  the 
equiralent  In  value  to  the  merchandise  tak- 
en) was  such  a  sale  as  satisfies  the  terms  of 
the  rule.  Had  Benz  parted  with  this  stock 
to  another  for  value,  so  as  to  have  made  the 
corporation  liable  to  Benz's  transferee  of 
the  shares,  there  would  have  been  much 
force  in  this  argument;  but,  so  long  as  the 
shares  are  In  Benz's  possession,  the  court  Is 
of  the  opinion  that  appellee  corporation  had 
actually  luirted  Irreclaimably  with  nothing 
of  value.  The  certificate  of  the  shares  was 
but  the  evidence  of  the  company's  obligation 
to  the  shareholder  that  upon  a  liquidation 
of  its  affairs  he  would  be  entitled  to  partici- 
pate in  its  surplus  assets  in  the  proportion 
that  the  number  of  shares  represented  by 
the  certificate  bore  to  the  whole  number  of 
shares.  As  between  the  corporation  and 
the  stockholder  In  this  particular  transac- 
tion, the  certificate  did  not  represent  prop- 
erty of  the  corporation.  It  was  merely  an 
evidence  of  the  stockholder's  title  to  a  pro- 
portionate Interest  in  the  corporation's  as- 
sets, subject  to  its  debts.  In  the  sense  in 
which  It  Is  being  treated  of  here,  it  was  no 
more  than.  If,  indeed,  as  much  as,  would 
have  been  the  corporation's  note  for  that 
snm  of  money  to  the  stockholder,  agreeing 
to  pay  him  upon  the  liquidation  of  the  com- 
pany that  much  money.  Pom.  Eq.  Jur.  (2d 
Ed.)  I  751.  We  tberefmre  hold  that  when 
the  corporation  did  liquidate,  as  It  did  in 
this  case,  after  learning  of  the  true  state  of 
the  transaction  between  appellants  and  Its 
stockholder,  Benz,  and  after  having  learned 
of  the  nature  of  the  title  to  the  stock  of 
drugs  held  by  Benz,  and  transferred  in  part 
to  It  for  a  certificate  of  stock,— when  it  came 
to  distribute  the  assets  among  Its  stock- 
holders, Benz  yet  holding  the  Identical  stock 
Issued  to  hUn  in  payment  for  these  drugs,— 
It  was  the  duty  of  appellee  to  withhold  such 
snm  as  would  satisfy  the  claim  of  appel- 
lants. 

We  are  furthermore  of  the  opinion  that, 
under  the  facts  shown  In  this  case,  appellee 
Is  estopped  to  deny  either  appellants'  title 
to  the  consigned  stock  of  drugs,  <«  Its  liabil- 
ity therefor,  and  that  by  these  facts:  When 
appellants  first  learned  of  the  affair,  and 
notified  appellee  of  their  determination  to 
present  their  claim  to  the  insurer  for  indem- 
nity against  loss,  at  that  time  also  asserting 
to  appellee  the  nature  and  extent  of  their 
claim  upon  these  consigned  goods,  they 
would  have  received.  In  every  probability, 
ample  indemnity  and  compensation  from 
that  source;   but  at  appellee's  solicitation, 


and  upon  Its  assurance  that  it  wooM  eolleot 

the  insurance,  as  a  matter  of  accommodation 
to  appellee,  to  save  it  the  annoyance  and 
delays  and  complications  that  might  arise 
from  pursuing  any  other  cooirse,  appdlants 
were  Induced  to  change  their  position  for 
the  worse,  and  appellee  was  enabled  to,  and 
did,  profit  thereby. 

Under  the  facts  shown  in  the  record,  the 
pleas  in  estoppel  by  appellee  against  appel- 
lants were  not  well  founded.  They  were: 
(1)  That  appellants  knew  that  Benz  had  sold 
and  ti-ansferred  this  consigned  stock  to  ap- 
pellee, and  stood  by  for  some  months,  until 
the  fire,  without  complaint  It  Is  not  shown 
that  appellants  knew  of  the  transfer  before 
It  was  made,  or  at  the  time  It  was  made,  or 
at  any  other  time  when  it  was  their  duty 
and  opportunity  to  speak  In  protest  against 
It;  nor  is  it  shown  that  appellee  suff^ed 
anything  thereby.  (2)  Under  a  mistake,  not 
unnatural,  and  fully  and  satisfactorily  ex- 
plained, appellants'  attorneys  first  brought 
suit  against  Benz  Individually  to  recover  the 
balance  owing  on  this  stock  of  goods;  but, 
ap<Mi  learning  of  bis  error,  they  dismissed 
the  action  without  prejudice.  There  was 
nothing  in  that  transaction  compromising  to 
tiie  present  claim  of  appellants;  nor  could 
It,  In  any  event,  constitute  a  bar  by  estoppel, 
for  it  is  not  shown  that  appellee  changed 
its  position  at  all,  or  to  any  extent,  because 
of  that  error.  Each  of  the  pleas  of  estopi>el 
should  have  been  denied. 

We  are  furthermore  of  the  (pinion  that 
appellee  having  no  property  In  this  state 
subject  to  execution,  yet  proceedhoig  to  a 
liquidation,  and  having  settied  with  other 
creditors  with  something  of  a  compromise, 
and,  while  holding  out  deceptive  assurances 
to  appellants.  It  distributed  Its  net  assets 
among  its  stockholders,  these  facts  consti- 
tuted grounds  sufficient  to  sustain  the  at- 
tachment in  this  case. 

Wherefore  the  judgment  Is  reversed,  with 
directions  to  sostaln  the  attachment  and  the 
gro\mds,  and  for  a  new  trial  under  proceed- 
ings consistrat  with  this  opinion. 


WHATNE  et  al.  v.  DAVIS  et  al.i 

(Oonrt  of  Appeals  of  Kentucky.     Feb.  28, 

1902.) 

CONSTRtrCnON  OP  DEED-CONVBTANCE  FOR 
LIKE  OP  ORANTOR  —  REVERSION  TO  mS 
HEIR3— PARTIES  TO  ACTION— SALE  OP  LAND 
TO  PAY  DEBTS  OP  DECEDENT-TITLE  OP 
PURCHASER-PRESUMPTION  THAT  LIEN  DEBT 
IS  BARRED  BY  LIMITATIONS— TAX  SALE  AS 
CLOUD  UPON  TITLE. 

1.  A  deed  conyeying  land  to  grantor's  wife 
for  the  life  of  grantor,  "and  at  his  death  to 
revert  and  reinvest  In  fee  simple  to  his  heirs 
at  law,  or  devisees,  should  he  leave  a  will," 
passed  only  a  life  estate,  the  grautor  retaiuing 
the  fee,  which  he  bad  the  right  to  convey  to  an- 
other Ro  as  to  defeat  bis  heirs. 

2.  The  Krantor  having  subseqaentiy  conveyed 
the  land  to  othors  subject  to  a  trust  for  the 


'Reported  hy  Edward  W.  Hloei,  Es<i.,''OI 
I  tort  bar,  and  (ormerlr  atata  rsportar. 
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payment  of  his  debts,  to  an  action  by  tbem  aft-  , 
er  his  death  to  settle  his  estate,  and  to  sell  the  ' 
land   to  pay   debts,   neither   his  heirs  nor  the 
heirs  of  his  wife  were  necessary  parties,  they 
having  no  interest  in  the  laud. 

3.  A  debt  which  was  a  lieu  on  the  land,  har- 
ing  been  due  more  than  15  years,  was  presnmp- 
tiyely  barred  by  limitations;  and  therefore  the 
fact  that  the  holder  of  that  debt  was  before 
the  court  only  by  constructive  service  of  process 
furnishes  to  the  purchaser  at  the  decretal  sale 
no  ground  of  exception  to  the  report  of  sale, 
especially  as  the  creditor,  though  the  debtw 
has  been  dead  two  years,  has  failed  to  present 
bis  claim,  and  must,  by  reason  of  his  laches, 
be  now  required  to  look  to  the  proceeds  of  sale, 
and  not  to  the  property. 

4.  Exceptions  to  the  report  of  sale  on  the 
gruund  that  there  were  tax  liens  on  the  prop- 
erty were  properly  orerruled,  as  the  taxes  may 
be  paid  out  of  the  proceeds  of  sale. 

5.  Tax  sales  of  the  property  previously  made 
were  a  cloud  upon  the  title  of  the  purchasers, 
and  the  court  should,  before  confirming  the 
sale,  have  determined  the  validity  of  those 
sales,  or  have  taken  some  steps  to  protect  the 
purchasers. 

6.  A  Judgment  for  the  sale  of  a  city  lot  which 
gives  the  street  on  which  the  lot  is  located,  th« 
beginning,  comer,  and  the  frontage  and  depth, 
•ufflciently  describes  the  property. 

Appeal  from  circuit  court,  Jefferson  coun- 
iy;  chancery  diTlsion. 

"Not  to  be  officially  reported." 

Action  by  R.  N.  Davis  and  others  against 
the  heirs  and  creditors  of  David  DaTis  and 
others  to  settle  the  estate  of  David  Daris, 
and  for  a  sale  of  land  to  pay  debts.  Judg- 
ment confirming  sale  of  land,  and  T.  H. 
Wbayne  and  others  appeal.    Reversed. 

McDonald  &  McDonald,  for  appellants. 
Geo.  L.  Everbacb,  0.  H.  Shield,  and  J.  B. 
McCormick,  for  appellees. 

WHITE,  3.  In  NoTcmber,  1893,  Dayid 
Davis  executed  and  deUvered  to  his  wife, 
Sudle  Shea  Davis,  a  deed  to  crataln  prop- 
erty in  Louisville,  the  habendum  of  which 
deed  is  as  follows:  "To  have  and  to  hold  and 
to  her  use  and  control  for  and  during  the  life 
of  the  grantor  herein,  David  Davis,  and  at 
bis  death  to  revert  and  reinvest  in  fee  simple 
to  his  beirs  at  law,  or  devisees,  should  he 
leave  a  will."  The  grantee,  Sudie  Shea  Da- 
vis, died  l)efore  the  grantor;  and  after  ber 
death,  cm  the  23d  of  September,  1897,  David 
Davis  executed  a  deed  to  R.  N.  Davis  for  the 
same  property  deeded  to  Sudle  Shea  Davis 
in  1893.  This  deed  to  R.  N.  Davis  contahis 
this  explanatory  clause:  "This  conveyance 
and  contract  is  made  by  said  first  party,  and 
to  continue  for  and  during  his  own  life;  and 
at  his  death  remainder  in  fee  is  to  be  and 
become  and  Is  hereby  conveyed  in  fee  sim- 
ple to  R.  N.  Davis  and  his  children,  father 
and  children  in  equal  parts,  subject  <mly  to 
the  payment  of  any  and  all  debts  which  are 
or  may  be  due  or  unpaid  by  the  first  party 
hereto;  and,  should  R.  N.  Davis  not  sur- 
vive the  first  party  hereto,  then  the  remain- 
der in  fee  simple  Is  to  pass  to  the  heirs  of 
R.  N.  Davis,  second  party  hereto,— that  is, 
to  Ills  children,  who  will  be  at  law  bis  legal 
beirs,  in  equal  parts,— ^  to  each  of  bis  four 


children.  The  intent  of  this  deed  as  to  re- 
mainder at  the  death  of  the  first  party  here- 
to being  that,  if  R.  N.  Daris  survives  said 
first  party,  then  R.  N.  Davis  becomes  fee^ 
simple  owner  of  one  equal  part  of  tbe  prop- 
erty above  described,  and  each  of  bis  foor 
children  the  same  part,  share  and  share 
alike,  and  equal  with  him."  This  action  is 
by  the  grantee  R.  N.  Davis,  as  trustee  under 
the  deed  of  September,  1897,  and  by  all  the 
grantees  therein  (Davis  and  his  four  cbil- 
dren),  to  settle  the  estate  of  David  Davis, 
and  for  a  sale  of  the  land  to  pay  debts  of 
David  Davis,  including  a  mortgage  on  tbe 
property.  The  defendants  to  the  suit  are 
the  heirs  at  law  of  Sudie  Shea  Davis  and  of 
David  Davis,  and  creditors  of  David  Davis. 
Some  of  the  heirs  at  law  are  nonresidents 
of  this  state,  and  were  brought  before  the 
court  by  warning  order  («ly.  The  chancel- 
lor below  construed  the  deed  of  1893  to  Sadie 
Shea  Davis  as  conveying  only  a  life  estate 
during  the  life  of  the  gxantor,  with  a  rever- 
slon  or  remainder  to  himself,  and  tbat,  there- 
fore, owning  the  fee,  David  Davis  bad  tbe 
power  and  right  to  execute  tbe  deed  of  1897 
to  R.  N.  Davis  for  himself  and  childr^i; 
that  subject  to  the  payment  of  the  debts  of 
David  Davis,  the  grantees  In  the  deed  of 
September,  1897,  took  a  fee-simple  title.  He 
therefore  decreed  a  sale  to  pay  debts  of  Da- 
vid Davis,  which  being  had,  these  appellants 
became  purchasers  of  different  tracts,  and 
filed  exceptions  to  the  reports  of  sale  on  the 
ground  that  they  could  not  obtain  title  in 
fee;  It  being  alleged:  First,  that  the  deed 
to  Sudie  Shea  Davis  conveyed  the  fee,  and 
the  title  was  in  her  taelrs;  second,  that,  if 
that  position  was  not  correct,  the  deed  of 
1893  conveyed  the  fee-simple  title  to  the 
beirs  of  David  Davis,  and  the  title  was  in 
them.  In  either  case  the  deed  of  1807  was 
void  and  passed  no  title,  because  David  Da- 
vis had  no  title.  A  third  ground  of  objec- 
tion was  that  these  heirs  at  law,  who  were 
nonresidents,  and  only  constructively  sum- 
moned, were  not  precluded  by  tbe  judgment 
and  decree  of  the  chancellor  upholding  the 
claim  of  R.  N.  Davis  and  children  under  the 
deed  of  1897,  as  th»e  is  no  authority  to 
maintain  an  action  to  quiet  title  against  one 
only  constructively  summoned.  An  excep- 
tion presented  by  appellant  Whayne  is  that 
on  the  property  purchased  by  him  there  was 
reserved  a  vendcw's  lien  in  the  year  18S3, 
which  had  never  been  released  or  satisfied 
of  record,  and  that  the  vendor,  J.  F.  Mont- 
gomery, was  proceeded  against  as  a  non- 
resident, and  brought  before  the  court  by 
constructive  process  only;  that  there  was 
no  presumption  that  the  vendor's  lien  had 
been  satisfied,  and  for  that  reason  a  title  in 
fee  could  not  be  made  to  him.  AU  the  ap- 
pellants presented  as  ground  of  exception 
that  there  had  been  tax  sales  of  the  prop- 
erty, which  was  a  doud  thereon,  having 
been  bid  In  for  the  state  for  some  years,  and 
by  individuals  in  other  years.    Bach  and  all 
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of  these  exceptions  were  oyerraled,  and  the 
reports  of  sale  conflnued,  from  which  this 
appeal  la  prosecnted. 

We  are  of  opinion  that  by  the  deed  of 
1893  from  David  Daris  to  his  wife,  Sudie 
Shea  Davis,  there  passed  from  David  Davis 
only  an  estate  during  his  life,  and  that  the 
fee  simple  was  not  conveyed  at  all,  and  did 
not  pass  to  any  ];>erson.  That  conveyance  Is 
to  Sudle  Shea  Davis  alone,  as  grantee.  The 
estate  conveyed  to  her  is  expressly  limited 
to  an  estate  toe  the  life  of  the  grantor,  but 
to  make  this  perfectly  clear  the  draftsman 
adds,  "and  at  bis  death  to  revert  and  re- 
Invest  In  fee  simple  to  his  heirs  at  law,  or 
devisees,  should  he  leave  a  will."  To  take 
the  words  literally,  "revert  and  reinvest" 
would  necessarily  mean  that  the  title  in  fee 
was  to  return  and  be  again  in  David  Davis, 
and  as  be  was  to  be,  by  the  time  fixed,  dead, 
it  was  expected  the  title  would  pass,  under 
the  law  of  descent,  to  his  heirs;  but  it  was 
also  contemplated  that  the  grantor,  David 
Davis,  might  desire  it  to  go  to  others  than 
as  provided  by  law,  in  which  case  he  could 
devise  by  will  to  whom  the  property  should 
go.  This  shows  a  clear  intent  to  keep  the 
fee-simple  title,  after  the  expiration  of  the 
life  estate  created,  at  the  disposal  of  David 
Davis,  so  that,  instead  of  conveying  the  fee- 
simple  title,  the  deed  itsrif  provides  that 
the  grantor  may  dispose  of  the  fee  as  he 
may  desire.  This  expression,  in  connection 
with  the  fact  that  there  is  no  attempt  to 
convey  to  any  person  the  fee,  is  sufficient  to 
show  that  David  Davis  retained  the  fee  in 
himself.  The  case  of  Alexander  v.  De  Ker- 
mel,  81  Ky.  345,  is  directly  In  point.  The 
court  there  held  that  a  conveyance  to  one 
for  life,  and  then  to  the  grantor's  heirs,  cre- 
ated a  reversion  in  the  grantor,  aud  upon 
the  death  of  the  life  tenant  the  grantor 
could  devise  the  estate.  That  case  was  well 
considered,  and  is  conclusive  of  the  ques- 
tion. The  only  difference  between  that  case 
and  the  one  at  bar  is  that  the  deed  of  Al- 
exander was  for  a  life  estate,  depending  up- 
on the  life  of  the  grantee,  while  here  the  es- 
tate depends  on  the  life  of  the  grantor.  The 
reasoning  and  authority  cited  to  support 
that  case  are  equally  applicable  here.  Upon 
reason  and  authority,  therefore,  we  con- 
clude that  David  Davis  retained  the  fee  to 
the  property,  or,  rather,  never  conveyed  It 
by  the  deed  of  1883  to  bis  wife;  and  there- 
fore he  had  title,  and  could  convey  under 
the  deed  of  1807  to  R.  N.  Davis  the  title  in 
fee  after  the  death  of  David  Davis.  Hav- 
ing reached  this  conclusion,  it  Is  unnecessa- 
ry to  determine  who  of  the  heirs  at  law  of 
Sadie  Shea  Davis  or  of  David  Davis  were 
before  the  court  by  constructive  service,  or 
the  effect  of  snob  service  in  this  case,  as,  in 
our  opinion,  R.  N.  Davis  and  his  children 
were  the  owners  in  fee  of  the  land,  subject 
to  the  trust  to  pay  the  debts  of  David  Davis, 
and  they  aloae,  with  the  creaitors  of  David 
Davis,  were  necessary  parties  to  this  ac- 


tion. This  action  seeks  only  to  sell  the 
property  embraced  in  the  deeds  to  Sudie 
Shea  Davis  in  1893,  and  also  to  R.  N.  Da- 
vis in  1887.  Indeed,  It  appears  that  this  ia 
all  the  property  David  Davis  owned.  The 
heirs  at  law  of  Sudle  Shea  Davis  and  of 
David  Davis  had  no  right  to  or  claim  upon 
the  land  by  reason  of  their  relationship  to 
either,  and  ■were  not  necessary  jdt  proper 
parties  to  the  suit,  imless  they  were  credit- 
ors of  David  Davis,  which  does  not  appear. 

The  exception  of  appellant  Whayne  on  ac- 
count of  the  lien  of  Montgomery  for  pur- 
chase money  was  held  insufficient  because 
the  lien  debt  had  been  due  more  than  15 
years,  and  was  therefore  presumptively  bar- 
red by  limitation.  The  facts  pleaded  on  this 
exception  are  that  on  October  15, 1882,  Mont- 
gomery reserved  a  lien  to  secure  the  pay- 
ment of  two  notes  of  $137.50  each  (the  last 
one  due  October  15,  1884),  and  that  Mont- 
gomery had  not  been  actually  served  with 
process  In  this  action,  though  made  a  de- 
fendant (being  before  the  court  only  by 
constructive  service),  and  that,  for  aught  the 
record  shows,  this  lien  may  exist  on  the  land 
by  reason  of  payments  and  new  promises  by 
David  Davis,  so  as  to  take  It  out  of  the 
statute  of  limitation.  The  petition  making 
Montgomery  a  party  avers  that  the  two 
notes  had  been  paid  by  David  Davis  In  his 
lifetime.  We  are  of  opinion  that  there  was 
no  error  In  overruling  this  exception.  The 
presumption  of  law  is  that  the  debt  of  Mont- 
gomery is  paid,  and  It  Is  therefore  provided 
that,  on  account  of  this  presumption,  15 
years  will  bar  a  recovery  on  the  notes. 
True,  this  presumption  may  be  rebutted  by 
showing  a  new  promise,  or  extension  by  pay- 
ments. In  this  suit,  which  is  in  the  nature 
of  a  suit  to  setUe  the  estate  of  a  decedent, 
and  for  a  sale  of  realty  to  pay  his  debts, 
the  lienholder,  or  possible  llenliolder,  and 
creditor.  Is  made  a  party,  and  constructive- 
ly summoned  to  appear  and  present  his 
claim.  If  any  be  has;  and,  besides,  by  the 
order  of  reference  to  the  master  to  ascer- 
tain and  report  all  debts  owing  by  the  dece- 
dent, notice  to  creditors  was  provided. 
Montgomery  did  not.appear,  although  Davis 
had  been  dead  over  two  years,  and  present  a 
claim  against  the  estate  or  that  property. 
We  conclude,  therefore,  in  view  of  these 
facts,  that.  If  Montgoruiery  has  a  claim 
against  the  estate  of  Davis  or  against  the 
property,  he  would  now,  after  decretal  sale, 
look  to  the  proceeds  of  sale,  and  not  to  the 
property.  Beyond  the  presumption  of  a  bar 
of  bis  claim  by  reason  of  the  statute  of  lim- 
itation, he  would  be  chargeable  with  such 
laches  In  presenting  his  claim  against  the 
estate  or  the  property  as  would  preclude  a 
further  claim  against  the  real  estate.  We 
conclude  that  the  purchaser,  Whayne,  got 
title  free  from  the  vendor's  lien  of  Mont- 
gomery, if  any  existed,  and  that  there  was 
no  error  in  overruling  this  exception. 

To  sustain  the  exceptions  as  to  the  cloud 
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on  the  title  by  reason  of  the  tax  sales,  It  was 
pleaded  there  were  actions  pending  for  pos- 
session of  the  property  under  the  sales  for 
the  year  1897,  and  that  there  had  been  salefl 
tor  1808  to  the  state,  aad  for  188»-1900  to 
certain  persons,  and  for  neither  of  these 
years  had  th»e  been  a  redemption.  It  was 
further  pleaded  that  taxes  were  due  the  city 
of  Louisville  for  the  years  18M  to  1901,  In- 
clusive, which  were  Hens  on  the  property. 
The  court.  In  overruling  these  several  excep- 
tions, held  that  the  taxes  due  could  be  as- 
certained and  paid  out  of  the  fund  In  court 
paid  by  the  purchasers.  In  this  conclusion 
the  court  was  not  In  error,  so  far  as  the  tax- 
es were  simply  unpaid,  and  were  outstand- 
ing Hens  against  the  ];«<operty,  or  In  actions 
to  enforce  the  Hen  for  city  taxes.  So  far  as 
these  taxes  were  concerned,  the  court  could 
direct  the  commissioner  to  pay  off  and  sat- 
isfy the  tax  liens,  which  of  Itself  would  re- 
lease or  destroy  the  Hen  on  the  property. 
But  as  to  that  property  sold  for  taxes,  and 
as  to  which  the  limit  of  two  years  for  re- 
demption had  ran,  the  question  presents  n 
more  serious  phase.  Likewise  as  to  the 
tax  sales  for  1899-1900,  for  which  there  ex- 
isted the  right  to  redeem  by  the  owner  by 
paying  the  penalty.  These  tax  sales  were 
aU  clouds  on  the  titie,  and  the  purchasers 
were  entiUed  to  be  fully  protected  before 
being  required  to  pay  the  purchase  money 
over  their  objection.  It  may  be  that  the 
tax  sales  were  regular  and  paased  ttUe  after 
the  statutory  period  given  In  which  to  re- 
deem had  expired.  If  so,  no  provision  for  re- 
demption could  be  made  by  the  court  out 
of  the  purchase  money  paid  in,  for  the  rea- 
son that  no  right  of  redemption  then  exist- 
ed. The  court,  at  least,  should  have  consoli- 
dated the  cases  seel^lng  to  collect  the  taxes 
and  to  obtain  possession  of  the  property  un- 
der the  sales  with  this  case,  and  adjudicated 
the  matter  before  confirming  the  reports  of 
sale,  or  should  have  In  some  way  brought 
the  matters  before  the  court  for  determina- 
tion before  or  at  the  time  of  the  Judgment 
of  confirmation  of  the  sales  to  appellants. 

The  exceptions  of  appellant  Heissman  re- 
late only  to  the  description  of  the  lots  he 
purchased.  We  are  of  opinion  that  the  de- 
scription given  of  the  lots  purchased  by 
Heissman  Is  sutilcient  In  each  case  to  identi- 
fy the  property  sold.  The  description  Is: 
"Beginning  In  the  south  line  of  Eddy  street, 
at  a  point  291  Vij  'eet  west  of  the  south- 
west corner  of  19th  and  Eddy  streets,  run- 
ning thence  with  the  south  Une  of  Eddy 
street  25  feet;  thence  back  southwardly  at 
right  angles  to  Eddy  street  63  feet,  more  or 
less."  This  describes  a  lot  25  by  63  feet  on 
Eddy  street,  and  gives  the  beginning  comer. 
There  can  hardly  be  a  dispute  about  the  lo- 
cation, from  the  description  given.  The  ex- 
ceptions were  all  submitted  as  on  demurrer, 
and  the  ruling  of  the  court  as  on  demurrer 
held  each  and  all  Insufilclent  The  facts 
pleaded  therein  were  taken  as  true,  and  the 


exceptions  wore  adjudged  Insofficient  by  the 
lower  court 

For  the  reasons  given  supra,  we  condude 
there  was  no  error  in  adjudging  tbe  excep- 
tions of  H^ssman  to  be  Insofflclent.  and  In 
confirming  the  sale  to  blm;  tmt  as  to  tbe 
other  appeUants  the  court  erred  in  adjudg- 
ing the  exceptions  Insufficient  and  confirm- 
ing the  sales  to  appeUants  Whayne,  HeeU 
Patton,  and  Schopp.  Wherefore  the  Jndg- 
ment  as  to  appellant  Heissman  is  affirmed, 
but  as  to  appeUants  Whayne,  Fatton,  Heeb. 
and  Schopp  the  Judgment  of  conflrmwtloB 
is  reversed,  and  the  canse  remanded  for  fo^ 
tber  proceedings  consistent  herewitb. 


POST^^  T.  OBUMBAUOBLt 

(Goort  of  Appeals  of  Kentocky.     FeliL,  27, 

1902.) 

BVSBAND  AND  WIFB— UABILITT  OV  WIFB  AS 

HUSU.\ND'S   SURETTY— SUFFICIBNCT    OF 

CONSIDERATION  AS  TO  WIFB. 

Where  husband  and  wife  signed  a  note 
jointly,  Uie  word  "Principal"  appearing  after 
the  wife's  name,  when  the  fact  was  that  the 
note  was  executed  for  the  purpose  of  taking  up 
a.  note  executed  by  the  husband  with  another 
as  surety,  the  wife  was  surety,  merely,  and 
was  therefore  not  bound,  though  a  mare  for 
which  the  note  was  originally  executed  had 
been  taken  to  a  farm  on  which  husband  and 
wife  Jointly  were  carrying  on  the  business  of 
breeding  thoroughbred  horses;  it  appearing 
that  tbe  mare  was  still  the  property  of  the 
husband. 

Appeal  from  circuit  court,  ChrlstUui  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Peter  Postell  against  Ida  B. 
Crumbaugh  on  a  promissory  note.  Judg- 
ment for  defendant,  and  plaintUT  appeals. 
Affirmed. 

John  Feland  and  3.  T.  Hanberry,  for  ap- 
pellant   Joe  McOarroU,  for  aiH^ellee. 

HOBSON,  J.  Appdlee,  Ida  B.  Crumbaugh, 
while  the  wife  of  S.  E.  Crumbaugh,  gave  a 
note  to  appellant  Postell,  signed  by  her  as 
principal,  and  by  ber  husband  as  surety,  to 
take  up  a  note  which  her  husband  bad  pre- 
viously given  to  Postell,  with  one  Williams 
as  surety;  Williams  being  unwilling  to  stand 
longer  on  It  When  sued  on  this  note,  she 
pleaded  her  coverture.  The  circuit  court 
held  the  defense  bad,  bnt  on  appeal  to  this 
court  It  was  held  good,  and  the  Judgment  re- 
versed. The  court  after  quoting  sectiM 
2127,  Ky.  St,  said:  "It  is  admitted  here 
that  under  the  terms  of  this  statute,  she  Is 
not  Uable,  but  It  Is  claimed  (and  It  was  so 
held  below)  that  she  has  been  guilty  of  such 
fraudulent  conduct  as  to  estop  her  from  re- 
lying on  the  statute  made  tor  her  protection. 
These  are  not  disputed  facts,  and,  admitted- 
ly, the  only  thing  the  wife  did  was  to  sign 
the  notes  at  her  husband's  request  It  Is 
true,  the  word  'Principal'  appears  written 
after  her  name,  and  the  word  'Surety'  after 

'Reported  bj  Edward  W.  Hlnes,  Bsq., of  th«  fnak- 
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her  tansband'a  name.     Bnt  this   could  not 
have  deceived  Poetell.     He  knew  this  was 
not  in  fact  tbe  trne  state  of  case.    In  trans- 
actions of  thla  kind  the  courts  mnst  look  to 
the  nilmtance;   and,  whatsoever  the  parties 
themselveB  may  designate  or  name  the  nn- 
dertaklng  et  the  wife,  if  it  in  fact  be  an 
attempted  aasomption   by  her  of  the  debt 
of  another,  she  must  be  held  not  liable,  on- 
lesa  she  binds  herself  In  the  statutory  mode. 
Any  other  conrse  will  speedily  result  in  a 
nnlliflcatlon  of  the  statute."    Ommbaugh  t. 
Poetell,  49  S.  W.  334.    This  case  foUowed 
Russell  V.  Bice,  44  S.  W.  110.    In  the  subse- 
qnent  case  of  Bank  r.  Stitt,  52  3.  W.  960, 
the  wife  had  assumed  a  debt  of  the  husband 
to  the  bank,  and  executed  her  note  to  it,  on 
Iti  surrotdering  its  note  to  her,  at  the  re- 
quest of  the  bank,  to  obtain  a  loan  from  It 
to  her.    She  was  held  not  liable  on  the  note. 
Bee,  also,  to  the  same  effect.  Mllbnm  t.  Jack- 
son, S2  S.  W.  949.     On  the  return  of  this 
case  to  the  clrcnlt  conrt,  it  was  tried  again, 
and  the  court,  following  tbe  above  cases, 
gave  Judgment  in  favor  of  the  defendant. 
On  this  trial,  proof  was  introduced  showing 
that  the  hosband  bought  a  mare  of  Williams, 
and  borrowed  of  Postell    the  money  to  pay 
for  It;    Williams  going  his  security  in  the 
note  to  PoatelL    This  was  abont  tbe  year 
1888.     The  mare  was  taken  to  a  farm  on 
which  she  and  her   husband   Jointly  were 
carrybig  on  the  business  of  breeding  thor- 
oughbred horses  at  the  time  the  note  sued 
on  was    given,   which  was    after    the    en- 
actment of  the  present  statute.    The  mare 
was  on  the  farm  at  the  time  she  signed  the 
note,   and  it  is   insisted  that  she  received 
a  consideration  for  the  assumption  of  the 
debt,  and  cannot  rely  on  her  coverture  in 
avoidance  of  tbe  note.     According  to  the 
evldoice^  the  mare  was  the  property  of  the 
bnsband.    She  was  bought  by  htm,  and  the 
debt  was  his.    The  wife  was  in  no  wise  lia- 
ble for  the  debt  before  the  execution  of  the 
.note  sued  on.     By  it  she  assumed  the  debt 
of  the  husband.    If  the  statute  may  be  evad- 
ed by  simply  changing  the  form  of  the  trans- 
action, as  where  she  signs  the  note  as  prin- 
cipal, and  he  as  her  surety,  instead  of  his 
signing  as  principal,  and  she  as  bis  surety, 
according  to  the  real  truth,  its  purpose  would 
be  defeated. 
Judgment  afHrmed. 


McEINLET  V.  McKINLHT.* 

(Oonrt  of  Appeals  of  Kentucky.     Feb.  28, 

1902.) 

flTATUTB  OP  PRAVDS— DBBD  BXEK^UTBD  PUR- 
SUANT TO  PAHOL  CONTRACT 
— CONSIDERATION. 

1.  A  vendor  by  parol  contract  having  elected 
to  make  a  deed  rather  than  repay  the  consider- 
ation paid  him,  tbe  deed  is  not  void  under  tbe 
sUtate  of  frauds. 

2.  Tkoogh  the  bargain  Is  an  mieqnal  one,  yet, 

'Reportad  b7  Edwara  W.  Bines,  Giq.,  ot  Ui«  Frank- 
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as  there  was  a  con^deratlon,  and  no  force  or 
duress  is  shown,  the  deed  will  not  be  set  aside. 

Appeal  from  circuit  court,  Harrison  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  W.  M.  Moore,  next  friend  of 
Geo.  W.  McKlnley,  against  John  Q.  McKln- 
ley,  to  set  aside  a  deed.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Swinford  &  Webster,  for  appellant  Jew- 
ett  &  Jewett,  t<x  appellee. 

WHITE,  J.  This  is  an  action  brought  by 
W.  M.  Moore,  as  next  friend  of  Oeo.  W.  Mc- 
Klnley, to  set  aside  a  deed  executed  by 
Geo.  W.  McKlnley  to  appellee,  John  Q.  Mc- 
Klnley. For  cause  of  action,  the  petition  al- 
leges that  appellant  is  an  old  man,  illiterate, 
as  well  as  infirm  by  reason  of  his  age,  and 
the  deed  sought  to  be  canceled  was  obtained 
without  consideration,  by  fraud  and  by  force 
and  threats  of  personal  violence.  Tbe  deed 
recites  a  consideration  of  $100,  but  the  peti- 
tion alleges  that  this  recital  is  false  and  un- 
true; that  in  fact  there  was  nothing  paid, 
or  promised  to  be  paid.  The  answer  denies 
there  was  any  fraud,  force,  or  threats  of 
violence  used  to  induce  appellant  to  sign 
and  acknowledge  tbe  deed,  but  says  it  was 
executed  freely  and  voluntarily,  and  in  con- 
sideration of  1100  theretofore  paid  for  and 
on  behalf  of  appellant,  and  at  his  Instance 
and  request,  by  Joshua  McKlnley,  father  of 
appellee,  and  tiiat  at  the  time  of  such  pay- 
ment appellant  had  agreed  to  execute  the 
deed  to  the  land  to  Joshua  McKlnley;  that 
by  agreement,  and  for  a  consideration,  Josh- 
ua McKlnley  bad  directed  the  deed  to  be 
made  to  appellee.  The  answer  denied  the 
mental  incapacity  of  appellant  to  execute 
such  instruments.  To  this  answer  thwe  was 
a  reply  of  denlaL  Upon  these  Issues,  proof 
was  taken,  and,  on  hearing,  the  chancellor 
dismissed  the  action  and  denied  relief;  hence 
this  appeal. 

The  deposition  of  appellant,  Geo.  W.  Mc- 
Klnley, was  taken  on  the  Issues,  and  frora 
that  deposition  we  conclude  that  he  had  suf- 
ficient mind  to  know  and  understand  the  na- 
ture of  the  transaction  and  business  at  hand 
when  he  signed  the  deed.  Tbe  answers  are 
clear  and  decisive  that  be  did  know  wliat 
he  was  doing;  that  he  objected  and  pro- 
tested, and  refused  to  sign  the  deed.  He  at- 
tempts to  relate  what  occurred  there,  as 
well  as  the  day  the  survey  was  made,  when 
he  helped  carry  the  chain.  By  his  deposi- 
tion alone,  we  think  the  question  of  mental 
incapacity  is  taken  out  of  the  case. 

On  the  question  of  force  or  threats  of  vio- 
lence, consideration,  and  fraud,  the  proof 
shows  that  Joshua  McKlnley  had  paid  for 
his  brother,  Gea  W.  McKlnley,  appellant, 
$100,  on  an  execution,  and  for  which  appel- 
lant had  agreed  in  parol  to  deed  to  Joshua 
this  10  acres  of  land  embraced  in  the  deed. 
The  deed  to  Joshua  bad  never  been  made, 
nor  had  appellant  repaid  the  $100.    By  an 
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arrangement  between  Joshua  McKlnley  and 
appellee,  his  son,  the  land  was  to  be  con- 
veyed to  appellee.  A  surrey  was  made  to 
obtain  description,  In  which  appellant  assist- 
ed as  chain  carrier,  and  showed  the  corners. 
The  deed  was  executed  after  supper  at  the 
home  of  Joshua  McKlnley.  When  appellant 
objected  to  signing  the  deed,  Joshua  de- 
manded payment  of  the  $100  due.  Appel- 
lant, being  unable  or  unwilling  to  pay  the 
money,  signed  and  acknowledged  the  deed. 
The  land  is  shown  to  be  worth  $150  to  $2CU 
at  the  time  ot  the  deed,  but  the  exact 
amount  ot  the  money  due  to  Joshua,  count- 
ing legal  Interest,  does  not  appear  clearly. 
Interest  had  run  for  several  years,  however. 
It  Is  not  clear  that  the  consideration  paid  to 
appellant  Is  unreasonably  low  for  the  laud, 
and  as  it  seems  to  have  been  In  performance 
of  a  contract  previously  made,  when  Joshua 
McKlnley  paid  the  agreed  consideration, 
there  can  arise  no  question  of  the  statute  of 
frauds.  Hunter  v.  Slmrall,  5  Litt  62;  Gaines 
V.  Conn's  Heirs,  2  J.  J.  Marsh.  107.  While 
appellant  could  not  have  been  compelled  to 
convey,  because  of  the  statute,  the  question 
cannot  arise  here,  as  the  contract  to  convey 
has  been  fully  executed  by  the  conveyance 
which  this  action  seeks  to  cancel  because  of 
force  and  duress.  Appellant  elected  to  make 
the  deed  rather  titan  repay  the  consideration 
paid  him,  and,  while  it  may  have  been  an 
unequal  bargain,  we  are  of  opinion  there 
was  no  force  or  duress  shown;  nor  is  it  true 
that  there  was  no  consideration. 

There  appears  no  error,  and  the  Judgment 
!•  affirmed. 

MATHERS  T.  MATHERS.* 

(Court  of  Appeals  of  Kentucky.     Feb.  25, 

1902.) 

ESTOPPEL— ACQUIESCENCE  IN  DEED— KNOWL- 
EDQB  OF  TRUTH. 

Where  land  was  devised  to  O.  with  a  pro- 
vision that,  In  the  event  of  bis  death  without 
children,  it  should  go  to  T.,  a  deed  executed 
by  the  father  ot  T.,  an  infant,  coureyins  the 
land  to  C,  aud  warranting  the  title  against  the 
claim,  of  T.,  does  not  operate  as  an  estoppel 
upon  T.,  though  he  was  present  and  acquies- 
ced in  the  making  of  the  deed,  as  the  grautoe 
knew  the  state  of  the  title,  and  was  not  misled 
by  anything  that  T.  did. 

Appeal  from  circuit  court,  Nicholas  coun- 
ty. 

"Not  to  be  ofDclfllly  reported." 

Action  by  Charles  W.  Mathers  against 
Taylor  B.  Mathers  to  quiet  title  to  land. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Hargls  &  Duncan,  for  appellant  Kennedy 
&  Williamson,  for  appellee. 

HOBSON,  J.  Barton  W.  Mathers  had 
two  children,— Walker  and  Silas  W.  Walker 
died  before  his  father,  leaving  a  son, 
Charles  W.  Mathers.    The  father  died  In  the 

'Reported  br  Edward  W.  Hlnea,  Esq.,  o(  Ui*  Frank- 
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year  1889,  and  by  bis  will  devised  to  appe- 
lant, Charles  W.  Mathers,  the  grandson,  80 
acres  of  land,  with  this  qualification:    "But 
in  the  event  of  the  death  of  my  said  grand- 
son Charles  W.  Mathers  without  beirs  of 
his  body,  then  and  in  that  case  tbe  said 
eighty  acres  of  land  to  descend  to,  and  be- 
come the  property  of,  my  grandson  Taylor 
Barton  Mathers."    Taylor  Barton  Matbeis, 
the  appellee,  was  the  son  of  Silas  W.     Be- 
fore the  probate  of  the  will,  Silas  W.  Math- 
ers, on  February  2,  1889,   executed  a  deed 
to  Charles  W.  Mathers,  by  which,  "In  con- 
sideration of  one  dollar,  and  other  good  and 
valuable  consideration  moving  him  thereto," 
he  conveyed  to  Charles  W.  Mathers  tbe  80 
acres  of  ground.    The  deed  contains  these 
words:    "And  the  purpose  and  object  of  this 
conveyance  being  to  Invest  said  C.  W.  Math- 
ers with  whatever  title  and  interest  which 
said  Silas  W.  Mathers  may  now  have  in 
said  eighty  acres  of  land,  and  to  convey  to 
him  an  Indefeasible  title  in  fee  simple  there- 
to, except  as  against  said  C.  W.  Mathers' 
heirs  of  his  body,  and  to  protect  and  indem- 
nify said  C.  W.  Mathers  against  the  claim 
or  demand  of  any  one  claiming  or  to  claim 
the  same  under  the  will  of  B.  W.  Mathers, 
deceased,  save  and  except  the  heir  or  heirs 
of  said  C.  W.  Mathers'  body  In  being  at  the 
time  of  his  death.    The  said  S.  W.  Mathers 
does  by  these  presents  warrant  and  forever 
defend  said  land  herein  conveyed,  and  the 
title  thereto,  unto  said  Charles  W.  Mathers, 
his  heirs  and  assigns,  against  the  claim  or 
demand  of  any  or  all  persons  claiming  or  to 
claim  by,   through,    or   under  him,    or   by. 
through,  or  under  the  claim  or  demand  of 
Taylor  Barton  Mathers,  son  of  said  Silas  W. 
Mathers,    his    heirs    or    assigns,    forever." 
After  this,  on  February  11,  1889,  the  wUl 
was  probated.    On  July  18,  1889,  appellant 
Charles  W.  l^Iathers,  filed  this  suit  against 
appellee,  Taylor  Barton   Mathers,   alleging 
in  his  petition  that  he  had  the  legal  title  to, 
and  was  in  the  peaceable  possession  of,  the 
SO  acres  of  land;   that  Taylor  Barton  Math- 
ers was  setting  up  claim  to  It  and  giving 
It  out  in  speeches  that  he  owned  it  and  that 
Charles  W.  Mathers  had  only  a  life  estate 
In  It    He  alleged  that  the  deed  above  re- 
ferred to  was  made  by  Silas  W.  Mathers  by 
and  with  the  consent  and  approval  of  ap- 
pellee, and  that  he  stood  by  and  acquiesced 
In    tlie   ranking  of   the  deed,    and    thereby 
caused  appellant  to  accept  it  and  to  believe 
that  he  was  getting  a  good  value  for  the 
land,  and  part  with  a  large  and  valuable 
consideration  to  appellee's  father,  Silas  W. 
Mathers.    By  all  of  which  he  pleaded  that 
appellee  was  estopped  to  deny  the  validity 
of  appellant's   absolute   ownership   of   the 
land,  or  to  set  up  any  claim  under  the  wilL 
He  alleged  that  bis  title  was  quieted,  and 
that  he  was  thereby  prevented  from  selling 
or  disposing  of  the  land,  which  waa  his  In 
absolute  fee  simple.     He  prayed  the  quiet- 
ing of  bis  title,  and  that  appellee  be  re- 
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quired  to  release  all  claim  thereto.  A  eopj 
of  the  deed  and  will  were  made  a  part  of 
the  petition.  Appellee  demurred  to  the  pe- 
tition, and,  appellant  falling  to  plead  fur- 
ther, the  petition  was  dismissed. 

By  the  will  of  Barton  W.  Mathers  a  con- 
tingent remainder  is  rested  In  appellee,  Tay- 
lor Barton  Mathers,  in  the  80  acres  of  land; 
for,  if  Charles  W.  Mathers  shall  die  without 
heirs  of  his  body,  then  the  property,  by  the 
terms  of  the  will.  Is  to  go  to  appellee.  His 
rlRhts  Id  the  land,  so  far  as  appears  from 
the  petition,  were  well  known  to  appellant 
when  he  accepted  the  deed  from  Silas  W. 
Mathers,  appellee's  father.  There  Is  no  al- 
legation in  the  petition  of  any  fact  sufficient 
to  bind  appellee  by  any  covenant  contained 
In  this  deed.  It  Is  Insisted  that  be  Is  estop- 
pod  by  the  deed,  because  It  was  made  with 
Ills  consent  and  approval,  and  he  stood  by 
nnd  acquiesced  In  the  making  of  the  deed. 
As  appellee  Is  not  bound  by  the  deed,  the 
only  principle  upon  which  he  could  be  held 
bound  under  the  allegations  of  the  petition 
would  be  an  estoppel  in  pals.  But  It  does 
not  appear  from  the  petition  that  appellant 
did  not  know  the  true  state  of  the  title,  or 
that  he  was  misled  In  any  way  by  anything 
that  appellee  did.  The  rule  Is  dear  that  the 
person  who  claims  the  beneflt  of  an  estoppel 
in  pals  must  show  that  he  was  Ignorant  of 
the  truth,  and  the  estoppel  never  arises 
where  he  knew  the  facts.  BIgelow,  Estop. 
p.  570;  Brant  y.  Iron  C!o.,  93  U.  S.  837,  23  L. 
Ed.  927;  Walt  ▼.  Cover  (Ky.)  12  S.  W. 
IOCS.  It  appears  from  the  record  that  ap- 
pellee was  only  14  years  of  age  when  this 
deed  was  made;  and,  aside  from  this,  ap- 
pellant, knowing  the  provisions  of  the  will, 
nmst  be  held  to  have  accepted  the  deed  from 
Silas  W.  Mathers  relying  on  the  warranty 
of  the  grantor,  and  with  fnll  knowledge 
thnt  appellee  was  not  a  party  to  the  trans- 
action, and  not  bound  by  It  directly  In  any 
way.  What  effect  the  warranty  in  that 
deed  might  have  upon  appellee.  If  he  re- 
ceived the  assets  from  the  estate  of  Silas 
W.  Mathers,  Is  a  question  not  now  presented. 

Judgment  affirmed. 


FT.  WORTH  &  D.  C.  RT.  CO.  t.  MASTBH- 
80N  et  al. 

(Supreme  Ooort  of  Texas.     March  6,  1902.) 

RAILROADS— REFOSINO  TO  RECEIVE  CATTLBk- 

QUARANTINB  AGAINST  TEXAS 

FB  VKR— V  ALI DITY. 

1.  Under  Rev.  St.  1895,  art.  6(M3o.  providing 
that  the  commission  provided  for  in  artirle  6043a 
may  establish  quarantine  lines  against  Texas  or 
xplenetic  fever  for  the  protection  of  the  live 
stork  of  the  Dtate,  as  qualified  by  article  SOlSk, 
providing  that  any  quarantine  line  fixed  by  such 
i-ommlmlon  against  such  disease  shall  "conform" 
to  the  fpderoi  quarantine  line  established  by  the 
t'Uited  States  department  of  agriculture,  a  state 
quarantine  line  against  such  disease,  which  was 
not  Identical  with  a  federal  line,  which  had  al- 
so been  established,  was  void. 

66S.W.-68 


2.  The  existence  of  a  void  state  quarantine 
line  against  infected  cattle  will  not  Justify  a 
railroad  company  lu  violating  the  proTisions  of 
Rev.  St.  1W5,  art.  4535,  requiring  all  railway 
companies  to  receive  freight  from  connecting 
lines,  and  to  transport  it  to  destination  or  to  the 
next  connecting  line,  by  refusing  to  receive  and 
traus^port  cattle  consigned  cm  a  through  bill  of 
lading  issued  by  another  company  to  a  point 
within  sncb  void  quarantine  line,  bnt  which  de- 
fendant company  would  ouly  have  had  to  carry 
to  a  connectlug  point  not  within  such  line. 

Certified  questions  from  court  of  civil  ap< 
peals  of  Second  supreme  Judicial  district 

Action  by  R.  B.  Masterson  against  the 
Southern  Railway  Ck>mpany  and  another,  In 
which  the  Ft  Worth  &  Denver  City  Railway 
Company  was  Impleaded  by  defendants,  upon 
questions  certified  to  supreme  court 

Stanley,  Spoonts  &  Thompson,  for  appel- 
lant W.  P.  McLean  and  D.  W.  Hiuiphreys, 
for  appellees. 

BROWN,  J.  The  court  of  civil  appeals 
for  the  Second  stipreme  Judicial  district  has 
certified  to  this  court  the  following  statement 
and  question: 

"The  above-styled  case  Is  pending  before 
us  on  an  appeal  from  a  Judgment  In  favor  of 
appellee  and  against  appellant  for  damages 
because  of  Its  refusal  to  receive  and  transport 
two  cars  of  cattle  shipped  from  Leighton, 
Alabama,  on  a  through  bill  of  lading  to  Sey- 
mour, Baylor  county,  Texas,  made  by  the 
Southern  Railway  Company.  The  cattle 
were  hauled  over  the  Southern  Railway  and 
connecting  lines  to  Ft.  Worth,  and  were 
there  tendered  to  appellant  by  the  Cotton 
Belt  Railway  (which  road  hauled  them  Into 
Ft  Worth),  to  be  carried  and  delivered  to 
appellant's  next  connecting  line  of  railroad 
In  the  direction  of  said  place  of  destination. 
Appellant's  line  of  railroad  connected  with 
the  Wichita  Valley  Railroad  at  WIchlto 
Falls,  and  the  latter  Is  the  only  railroad  run- 
ning to  Seymour.  It  was  an  Independent 
line  of  railroad.  In  carrying  said  cattle  en 
route  to  Seymour  appellant  would  necessari- 
ly have  delivered  or  tendered  them  to  said 
Wichita  Valley  RaUroad  at  Wichita  Falls. 
On  being  tendered  the  cattle  at  Ft  Worth 
by  the  Cotton  Belt  Railway,  appellant  re- 
fused to  receive  them  on  the  gn:ound  that 
there  was  in  force  a  quarantine  line  against 
Texas  fever  established  by  the  live  stock  san- 
itary commission  of  Texas,  which  quaran- 
tine was  fixed  along  the  east  line  of  Baylor 
coxmty,  and  lay  between  Wichita  Falls  and 
Seymonr.  Appellant's  line  of  railroad  be- 
tween Ft.  Worth  and  Wichita  Falls  did  not 
cross  said  quarantine  line,  nor  In  any  wise 
Infringe  on  the  same.  Appellant  proposed  to 
receive  said  cattle  from  Its  said  connecting 
line,  the  Cotton  Belt  Railway,  and  to  carry 
them  to  Wichita  Falls,  under  a  new  contract 
by  which  the  cattle  were  to  be  consigned  to 
the  owner  at  Wichita  Falls,  bnt  refused  to  re- 
ceive them  under  the  through  bill  of  lading, 
and  refused  to  receive  them  to  be  carried  to 
its  connecting  line  at  Wichita  Falls.    Appcl- 
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lee  dcoUnad  to  nMke  a  new  contract,  aa 
proposed  by  appellant  Tlie  cattle  vere  un- 
loaded by  tbe  Cotton  Belt  at  Ft.  Worth  In 
consequence  of  the  refusal  of  a^iellant  to 
receive  them,  and  wei«  sold  by  the  latter 
company  as  provided  by  law.  At  the  time- 
referred  to,  there  was  established  and  In  ex- 
istence another  qoarantlne  line  against  Texas 
fever  by  authority  of  tbe  secretary  of  ag- 
riculture of  the  United  States,  which  was 
west  of  Baylor  county,  and  which  was  not 
crossed  by  the  railroad  In  going  from  Ft 
Worth  or  Wichita  Falls  to  Seymour.  The 
difference  between  the  said  two  quarantine 
lines  was  ttiat  tbe  state  quarantine  line  plac- 
ed Archer,  Throfikmorton,  and  Baylor  comi- 
ties In  the  protected  territory,  and  tbe  na- 
tional IliM  left  them  on  tbe  outside  of  said 
protected  territery.  The  lestrlctlMiB  and  reg- 
ulations pertaining  to  each  line  prc^ibitad 
the  transportation  of  cattle  from  territory 
south  and.  east  of  the  respective  lines  to  ter- 
ritory nortb  and  w««t  of  said  lines.  Eadi  of 
said  llDM  pi«vid«d  alone  against  Texas  or 
splenetic  fever.  Appellee  Masterson's  ranioh 
was  west  and  north  of  tbe  federal  Une,  and 
in  Ktiv  county.  Seymour  was  the  nearest 
railroad  station  to  said  ranch. 

"AppeUaat  was  not  a  party  to  the  oontraet 
of  shipment,  and  was  only  liable.  If  at  all, 
by  reason  of  being  an  intormedlafee  connect- 
ing line  in  tbe  chain  of  railroads  between 
tbe  initial  and  terminal  potaits  of  said  lianL. 
Article  4585,  Rev.  Bt  1880,  provides^  tat  8iib> 
stance,  that  every  railroad  In  this  state  must 
receive  freight  from,  connecting  lines  when 
tendered,  and  transport  the  same  to  destina- 
tton.  If  on  its  IlBe«  and,  U  beyond  its  line, 
to  the  next  conneetteg  Unet  Assuming  that 
this  statirtei  applied  to  tbe  transaction  under 
conslderatien,  unless  an  exception  existed  in 
tbe  fnct  that  the  state  quarantine  Uae  against 
splenetic  fever  oc  Texas  ferer  )ustlfled  the  re- 
fusal to  receive  the  Shipment  when  tendered 
to  appellant  at  Ft  Worth,  the  question  arose 
as  to  the  validity  of  the  state  line,  and,  If 
yalld,  whether  the  appellant  was  justified 
In  Its  refusal  to  take  the  shipment  in  view 
of  tbe  fact  that  the  quarantine  line  was  lo- 
cated beyond  its  haul  of  the  same.  The  evi- 
dence in  tbe  record  shows  that  Masterson, 
liefore  purchasing  the  cattle,  made  inquiry 
of  the  Southern  Railway  Ckimpany  at  Leigb- 
ton  as  to  whether  there  were  any  quarantine 
restrictions  In  the  way  of  shipping  them 
titrougfa  to  Seymour.  He  purchased  the  cat- 
tle upon  tbe  assurance  of  said  company  that 
titere  was  no  quarantine  line  to  prevent  tbe 
cattle  being  carried  directly  throogh  to  Sey- 
mour. He  brought  this  action  against  the 
Southern  Railway  Company  and  tbe  Cotton 
Belt  for  bis  damages,  alleging  substantially 
n  breach  of  warranty  on  the  part  of  the 
Southern  Railway  because  of  stoppage  of  tbe 
shipment  on  account  of  tbe  quarantine. 
Tliese  defendants  Impleaded  appellant  aa  a 
party  defendant  alloglnK  thnt  its  refusal 
to  receive  the  cattle  was  Hlpp.nl,  because  tbe 


ground,  of  reCiual,  to>  wit,  the  mSA  state  ^piar- 

autlae  line,,  was  luaulficlent  because  the 
state  sanitary  cmnmlsalon  had  no  authority 
to  establish  said  line  cost  of  Baylor  county, 
it  being  different  from  the  national  line;  sec- 
ond, because,  If  valid,  appellant  could  have 
carried  the  cattle  to  the  next  connecting  line 
en  route  to  destination  without  in  any  wise 
violating  said  quarantine.  These  two  de- 
fendants ptayed  for  Judgment  over  against 
appellant  for  whatever  sums  plaintiff  might 
recover  agaLast  them.  Plaintiff,  by  supple- 
mental petition,  adapted  that  part  of  said 
two  defendants'  answers,  and  prayed  in  the 
alternative  against  the  Southern  and  Cotton 
Belt  Railways  for  hie  damage,  if  there  ex- 
isted a  legal  quarantine,  and,  if  not  then 
against  appellaati  foe  bis  damages. 

"The  for«golug  facts  and  issues  rendered 
tbe  validity  or  Invalidity  of  the  said  state 
quarantine  Use  the  controlllBg  question  as  to 
the  liability  oC  appellant  It  becomes  ma- 
terial, in  det^mlnlng  the  question  of  the 
validity  of  that  line,  to  decide,  whether  the 
power  conferred  in  article  6043c,  Rev.  St 
1805,  upon  the  live  stock  sanitary  commi^s- 
sion  of  Texas,  to  pcoteot  the  doaieetic  an- 
imals of  this  state  from  contagious  or  in- 
fectious diseases  of  a  malignant  character,  is 
limited  by  article  6048k,  reqalring  eonCorm- 
ity  with  the  federal  line  In  establishing  a 
quarantine  line  agaioat  Tosaa  or  splenetic 
fever  only.  Under  the  artldea  named,  has 
the  state  commission  power  or  authority  to 
establish  a  quarantlBe  Une  agaioat  Texas  or 
splenetic  fever,  difCerent  in  its  location  from 
tbe  one  established  by  the  national  autbMri- 
tiea  against  Texas  or  splenetic  fever?  And 
was  tbe  qvarantlne  line  established  by  the 
state  authorities  east  of  Baylox  county  void 
because  of  a  want  of  authority  to  make  said 
Itake?  Do  articles  5043c  and  5043k  prohibit 
the  state  conunisaion  from  making  a  quar- 
antine Une  against  Texas  or  splenetic  fever 
different  In  respect  to  its  location  from  that 
established  by  the  secretary  of  agriculture 
against  Texas  or  splenetic  fever?  And  iu 
this  case  was  appellant  warranted  and  ]us- 
tlBed  in  its  refusal  to  receive  and  carry  said 
shipment  to  its  next  connecting  line  en  route 
to  Seymour?" 

The  articles  of  the  Revised  Statutes  refer- 
red to  in  the  question  read  as  follows: 

"Art  5043c.  It  shall  be  the  duty  of  the 
commission  provided  for  in  article  5043a  to 
protect  the  domestic  animals  of  this  state 
from  all  ccmtaglous  or  Infectioos  diseases  of 
a  malignant  character,  whether  said  diseases 
exist  in  Texas  or  elsewhere,  and  for  this 
purpose  they  are  hereby  authorized  and  em- 
powered to  establish,  maintain  and  enforce 
such  quarantine  lines  and  sanitary  rules  and 
regulations  aa  they  may  deem  necessary.  It 
shall  also  be  the  duty  of  said  commission  to 
co-operate  with  live  stock  quarantine  com- 
missioners and  officers  of  other  states  and 
territories,  and  with  the  United  States  secri-- 
tary  of  agriculture,  in  establishing  such  Id- 
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tenrtate  quarantine  Unea,  rules  and  regula- 
ttona  as  abaU  best  protect  the  live  stock  In- 
dustry of  thia  state  against  Texas  or  splen- 
etic feTer,"  etc. 

"Art  5043k.  Any  qoanuitlne  Une  tbat  may 
be  fixed  by  the  lire  stock  Banltary  commis- 
sion against  Texas  or  splenetic  fever  shall 
be  BO  fixed  as  to  conform  to  the  federal  quar- 
antine line  established,  or  tliat  may  be  es- 
tablished, by  the  United  States  departmeat 
of  agriculture." 

By  the  flrst-qnoted  article^  the  commlsskia 
was  dlreeted  to  co-opeiRte  wtth  the  "United 
States  secretary  of  agrlcoltnrev"  but;  aftez 
four  years'  experience,  tbat  law  yna  changed 
by  the  enactment  of  article  6043k,  whereby 
the  power  of  the  c(»imi8slon  to  establish  a 
quarantiae  line  against  "Texas  or  splenettc 
fever"  is  limited  t»  "confannti?"  with  the 
line  establlstaed  or  to  be  estabUsbed  by  the 
"departaoent  of  agrteuItBre  for  the  United 
States."  It  was  the  Intention  ot  the  legis- 
lature, In.  the  enactment  of  article  50i8k,  to 
take  ftsm  the  commission  discretion  In  fixing 
a  quarantine  line  against  Texaa  or  aidcnetlc 
fever,  and  to  require  the  cemmissiau  to  adopt 
the  line  then  estabUsbed  or  which  might 
thereafter  be  established  by  tito  department 
of  agriculture  of  the  United  States.  The 
word  "conform"  was  laed  tai  the  sense  of 
"conqdjr  with,"  "adopt,"  The  purposa  was 
to  make  one  line.  WC'  cannot  conceive  how 
the  cmnmlBslan  could  fix  the  line  so  as  to 
conform  to  a  line  established  by  the  "Unttad 
States  department  of  agitcuttnre**  except  by 
adopting  the  latter  line.  If  this  waa  not 
the  IntBBtlon,  why  reqains  conCormlty  to  lines 
which  might  thereafter  be  fixed  by  otOeers 
ot  the  United  States? 

We  answer:  The  line  establlAed  by  the 
conmilssltai  of  Texas,  not  being  in  conform- 
ity with  the  Une  estahllsbed  by  the  de- 
imrtment  of  agrtciUture  of  the  United  States 
as  quarantine  against  "Texas  or  splenetic 
fever,"  was  wttbont  authority  of  law  and 
void. 

Article  463S,  Tier.  St,  prartdeo:  "All  rail- 
way companies  doing  business  In  this  state 
shall  be  and  they  are  hereby  required  to  re- 
ceive from  all  other  railway  companies  wtth 
which  they  may  connect  at  the  state  line  of 
this  state,  or  at  any  place  wltbln  this  state, 
or  at  any  or  all  places  where  they  may  cross 
the  line  of  any  other  railway  doing  business 
or  operating  a  line  of  railway  in  this  state, 
all  freights  and  passengers  coming  to  It 
from  such  connecting  line  and  destined  to 
points  on  Its  line,  or  to  points  beyond  its 
line  to  any  other  line  of  railway  with  which 
ssld  line  may  connect  or  cross,  and  shall 
transport  the  same  over  Its  said  Une  to  des- 
tination. If  on  Its  line,  or  to  the  next  con- 
necting or  cross  line  In  tlte  direction  of  des> 
tlnathw.  If  beyond  its  line,  witiiont  delay 
or  discrimination  in  favor  of  or  against  the 
line  from  which  such  freight  or  passengers 
are  received,"  etc.  By  the  terms  of  this 
statute,  the  appellant  was  required  to  re- 


ceive the  cattle  from  the  Cotton  B^  Ball- 
way,  and  to  carry  them  to  the  connecting 
line  at  Wichita  Falls,  which  would  have 
been  requioed  to  receive  the- cattle  from  the 
appellant 

We  answer  further:  The  existence  of  the 
quarantine  line  established  by  the  sanitary 
commission  of  Texas  sitorded  no  justifica- 
tion to  the  aivellant  for  refusing  to  rcceWs 
and  carry  the  cattle  of  the  app^ee  to  Wlcli- 
Ita  FaUo. 

We,  howevor,  do  not  Intend  to  intimate 
that,  if  that  Une  had  beca.  valid,  its  exist- 
ence would  have  excused,  the  ref  ssal  to-  caxry 
the  cattle  to  a  point  not  within,  the  fmrbid- 
den  tcETitory.  Tbat  questloik  la  not  eerti^ 
ted. 


Cmr  OF  DALLAS  et  al.  v.  DALLAS  CON- 
SQL.  ELBCTRIC  ST.  ET.  CO. 
(Supreme  Ooort  of  Texas.    IfanA  6,.  lflQ2.). 

MUNICIPAL  CORPOBA.TIONS  —  TAXATION  Of 
BTRBBT  RAILROADS— FRANCHISB? — ORDI- 
NANCES—POWBR  TO  BXKMPT  FROa  TAXA- 
TION—APPEAL— FAILDRK  TO  ASSXON  ERROR 
—WAIVER. 

1.  The  charter  of  the  city  of  Drilas  (sectkni 
U8>  anthorlacd  the  conndi  to-  levy  taxaa  aifoa 
the  franchises  sad  all  otbec  preperty  ot  street 
railroads;  section  1%  antbonzed  them  to  regu- 
late the  making  of  tax  lists  for  taxation  of  all 
pnpertv  within  the  city  limits,  and  to  collect 
taxes  thereopon:  while  sactiea  134  asthMtocd 
them  to  assess  the  property  sad  shares  of  "cor- 
porations, companies,  banks,  and  such  other 
institntions"  as  the  same  ypue  assessed  by  the 
state  law  in  such  esses  provided.  Hiatd  that, 
censtzuing  section  134  in  the  light  of  the  stat- 
utes in  force  when  it  was  adopted  relating  to 
assessment  of  banking  corporaticmsb  together 
with  the  coarse  of  legislatian  on  that  sal^eet 
peoviding  for  a  special  metfaed  of  taxing  bank- 
ing corporations,  it  was  not  intended  to  limit 
the  power  conferred  by  sections  118  and  135 
to  tax  street  railway  company  franchisM  to 
the  manner  in  which  tbe^  were  taxed  by  the 
state,  bat  merely  to  give  the  cosneU.  power,  if 
they  wished  to  do  so,  to  adopt  the  special 
state  laws  as  to  taxation  of  banking  and  like 
corpora  tioDSL 

2.  Where  a  city,  hj  esdioanceB,  iavosei  np- 
on  a  sti'eet  railway  company,  as  a  comditiou  (or 
the  granting  of  its  city  franchises,  annual  pay- 
ments called  "bonns,^  "frandilse  tax,"  etc., 
wfateh  were  not  based  on  any  property  valns- 
tiou,  its  power  to  imi>ese  an  ad  valorem  tax 
upon  such  franchises,  as  authorized  bv  its  cliar- 
ter,  was  not  thereby  taken  away,  sniee,  even 
granting  that  the  ordinance*  imported  a  cod- 
tract  of  exemption  from  taxatran,  there  being 
no  legislative  authority  for  such  exemptioa, 
snch  contract  would  be  void. 

8.  Anv  error  in  a  rnHng  of  the  trfcil  court 
cannot  be  reviewed  in  snpccme  eenrt  when  not 
assigned  as  error  in  the  appellate  court 

Error  to  court  of  dvU  appeals  of  Fourth 
supreme  Judicial  district 

Suit  by  the  Dallas  OonsoUdated  Electric 
Street  BaUway  Cmnpany  against  the  city  of 
Dallas  and  others.  From  a  decree  of  the 
court  of  civil  appeals  (65  S.  W.  201)  revers- 
ing a  decree  In  favor  of  the  city,  defendants 
Iwing  error.    Beversed. 

W.  T.  Henry  and  J.  J.  OoUlns,  for  plata- 
tlffs  In  error.  Wood  &  Hudson  and  PInley, 
Etherldge  &  Knigbt,  for  defendant  in  error. 
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QAINEB,  O.  J.  This  case  was  brought  to 
the  court  of  clrll  appeals  ot  the  Fifth  su- 
preme Judicial  district  by  a  writ  of  error, 
and  was  transferred  to  the  court  of  civil 
appeals  for  the  Fourth  district  The  opin- 
ion of  the  latter  court  gives  a  clear  and  suc- 
cinct statement  of  the  case,  which  we  adopt, 
and  which  Is  as  f(rilows:  "Plaintiff  in  er- 
ror, the  Dallas  Consolidated  Electric  Street 
Railway  0<«Dpany,  Instituted  this  suit  to 
enjoin  the  city  ot  Dallas  and  Ford  House, 
Its  tax  collector,  from  collecting  a  certain 
tax  lmi>OEed  by  said  city  on  Its  franchise  as 
a  street  railway.  The  cause  was  tried  by 
the  court,  and  resulted  in  a  Judgment  dis- 
solving the  temporary  Injunction  thereto- 
fore granted,  and  In  favor  of  the  city  on  Its 
plea  in  reconvention  for  the  sum  of  ^865.50. 
There  being  no  statement  of  facts  in  the 
record,  the  findings  of  fact  made  by  the 
trial  Judge  must  necessarily  be  adopted  by 
this  court  as  the  facts  proven  on  the  trial. 
Plaintiff  In  error  Is  a  private  corporation 
chartered  by  the  laws  of  Texas,  and  per- 
mitted by  the  ordinances  of  the  city  of 
Dallas  to  operate  its  line  of  railway  on  cer- 
tain streets.  In  the  ordinances  granting 
that  right  the  street  railway  company  was 
required  to  pay  annually  to  the  city  certain 
fixed  sums,  designated  in  some  of  the  ordi- 
nances as  a  'franchise  tax'  and  In  others  as 
a  'bonus,'  and  in  others  it  Is  not  given  any 
specific  name.  The  aggregate  of  the  sums 
fixed  in  the  ordinances  amount  to  $2,600  or 
$2,700  annually.  These  sums  were  fixed  re- 
gardless of  the  value  of  the  property.  It 
was  also  provided  In  the  ordinances  that  all 
policemen  and  firemen  of  the  city,  while  on 
duty,  should  be  carried  free  of  charge;  and 
plaintiff  In  error  has  also' been  compelled  by 
the  city  to  pave  and  repair  the  pavement  on 
the  streets  on  which  its  cars  are  operated, 
the  expense  for  such  work  to  plaintiff  In 
error  during  the  years  1898  and  1899  amount- 
ing to  $8,000.  An  ad  valorem  tax  was  lev- 
ied on  the  property  of  every  description  of 
plaintiffs  in  error  for  the  years  1898  and 
1899.  and  It  rendered  for  taxation  all  of  its 
property  except  the  franchise,  and  the  fran- 
chise was  added  to  the  list  of  property  by 
the  city  assessor.  The  property  rendered 
by  plaintiff  In  error  consisted  of  Its  real 
estate  and  all  Its  tangible  personal  property. 
The  contest  In  this  case  is  over  the  sum  of 
$2,866  Imposed  by  the  city  on  what  Is  de- 
nominated the  'franchise  to  operate  and 
maintain  lines  of  street  railway'  over  cer- 
tain streets."  The  trial  court  held  that  the 
plaintiff  (the  Dallas  Consolidated  Electric 
Street  Railway  Company)  was  liable  for 
the  tax,  and  dissolved  the  Injunction.  The 
court  of  civil  appeals  reversed  this  Judg- 
ment, and  rendered  Judgment  for  the  plain- 
tiff, making  the  Injunction  perpetual. 

The  leading  questlMi  in  the  case  is:  Did 
the  charter  of  the  city  of  Dallas  authorize 
the  assessment  of  the  franchise  of  a  street 
railway  company  as  a  separate  Item  In  the 


rendition  of  its  property  for  taxation?  Con- 
struing our  general  laws  In  reference  to  the 
method  of  rendering  the  property  of  rail- 
road companies  for  taxation  for  state  pur- 
poses, we  held  In  the  case  of  State  v.  Austin 

&  N.  W.  R.  Co.,  62  S.  W.  1050,  94  Tex.  , 

that  the  franchise  of  a  railroad  was  not  as- 
sessable as  a  separate  distinct  entity  from 
Its  physical  property.  But  we  neither  held 
that  such  franchise  was  nonassessable,  nor 
that  under  the  statutes  then  in  question  its 
value  was  not  to  be  estimated  In  determin- 
ing the  valuation  of  the  property  of  the 
company  for  the  purposes  of  taxation. 
Here  we  have  a  different  question.  The 
city  of  Dallas  Is  incorporated  by  special 
law,  and  the  question  is  whether  the  char- 
ter of  the  city  authorizes  the  tax  upon  the 
company's  franchise  and  Its  assessment  as 
a  separate  item  of  property.  The  provi- 
sions of  the  charter  which,  as  we  think, 
bear  upon  the  question,  are  as  follows: 

"Sec.  118.  The  city  council  shall  have  pow- 
er  to  levy  and  collect  the  ordinary  mnnld- 
pal  taxes  upon  the  roadbed,  rights,  fran- 
chises, and  all  other  property  of  street  rail- 
roads of  every  kind,  whether  their  motive 
power  be  steam,  horse,  mole,  electricity,  or 
otherwise." 

"Sec.  184.  The  city  council  shall  have 
power  to  assess  the  property  and  shares  of 
corporations,  companies,  banks,  and  such 
other  Institutions  as  the  same  are  now  or 
may  be  assessed  by  the  state  law  In  such 
cases  made  and  provided,  and  shall  have 
full  power  to  enforce  the  collection  of  such 
taxes  In  such  manner  as  by  said  council  may 
be  deemed  necessary. 

"Sec.  135.  The  city  council  shall  have 
power  by  ordinance  to  regulate  the  manner 
and  mode  of  making  out  tax  lists.  Invento- 
ries and  appraisements  of  property  therein, 
and  to  prescribe  the  oath  that  shall  be  ad- 
ministered to  each  person  on  rendition  of 
his  property,  and  prescribe  bow,  when  and 
where  property  shall  be  rendered,  and  pre- 
scribe the  number  and  form  of  assessment 
rolls,  and  fix  the  duties  and  define  the  pow- 
ers of  city  assessor,  and  adopt  such  meas- 
ures as  the  pouncil  may  deem  advisable  to 
secure  the  assessment  of  all  property  with- 
in the  city  limits,  and  collect  the  tax  there- 
upon, and  may  provide  a  fine  and  imprison- 
ment, or  either,  for  all  persons  neglecting, 
falling  or  refusing  to  render  their  property 
for  taxation." 

It  is  dear  that  the  part  of  section  lis 
Just  quoted  authorizes  a  tax  upon  the  fran- 
chise of  a  street  railway  company.  If  sec- 
tloa  135  be  detached  from  Its  context,  it  Is 
equally  clear,  as  we  think,  that  Its  only 
proper  construction  should  be  that  the  ci^ 
coimcU  were  empowered  to  require  the  as- 
sessment of  such  firanchlse  to  be  made  ei- 
ther as  a  part  of  the  tangible  property  of 
the  corporation,  and  to  be  estimated  in  as- 
sessing the  value  of  the  whole,  or  to  he 
separately  assessed,  and  valued  as  a  distinct 
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artide  of  property.  The  language,  "to  rega- 
late  the  manner  and  mode  of  making  out  tax 
lists.  Inventories  and  appmlsements  of  prop- 
erty therein.  •  •  •  and  prescribe  how, 
when  and  where  property  shall  be  rendered," 
of  Itself  hardly  admits  of  any  other  con- 
struction. But  it  is  contended  on  behalf  of 
the  defendant  in  error  that  section  134  shows 
that  such  was  not  the  meaning;  that  it  makes 
manifest  that  the  purpose  was  to  require 
the  assessment  to  be  made  in  conformity  to 
the  law  for  assessing  state  taxes.  If  this 
contention  could  be  sustained,  and  If  a  street 
railway  be  real  property,  and  its  franchise 
(.f  a  use  of  the  streets  a  part  of  the  realty, 
the  present  case  should  be  determined  by 
the  ruling  in  the  case  of  State  v.  Austin  & 
N.  W.  R.  Co.,  supra.  But  we  are  of  opin- 
ion that  such  was  not  the  purpose  of  the 
legislature.  The  terms  of  the  section,  liter- 
ally construed,  are  not  mandatory.  The  lan- 
guage Is,  "the  city  council  shall  have  the 
power  to  assess,"  etc.,  not  that  they  shall 
assess.  It  has  been  held,  howcTer,  that  the 
word  "may,"  which  is  ordinarily  a  word  of 
permission,  and  not  of  command,  when  used 
with  reference  to  the  function  of  a  public 
officer,  may  Imply  a  duty  and  may  make 
the  law  mandatory;  and  the  thought  sug- 
gests Itself  that  the  same  rule  should  apply 
In  a  case  like  the  present,  where,  instead 
of  using  the  words  "shall"  or  "may,"  the 
langaaga  is  "shall  have  the  power  to"  do  a 
certain  act  But,  If  the  rule  be  applicable 
in  such  a  case,  the  construction  must  ulti- 
mately depend  upon  what  was  the  Intent  of 
the  legislature,  as  deduclble  from  the  na- 
ture and  subject-matter  of  the  statute,  Its 
context  and  other  laws  referred  to  therein. 
Tbnt  the  section  is  not  mandatory  Is  shown 
by  the  next  section  (135),  which,  as  we  have 
seen,  confers  the  power  upon  the  council  to 
prescribe  the  manner  of  rendering  and  as- 
sessing property  for  the  purpose  of  taxation 
by  the  city.  This  is  made  the  more  ap- 
parent when  we  consider  the  statutes  of  the 
state  then  in  force  for  assessing  the  prop- 
erty of  certain  corporations,  together  with 
the  history  of  the  legislation  upon  that  sub- 
ject Under  the  Revised  Statutes  of  1879 
the  property  of  a  corporation,  as  a  general 
mle,  was  assessed  In  the  name  of  the  cor- 
poration, and  the  corporation  paid  the  taxes 
thereon  in  the  same  manner  as  an  individual. 
Artlde  4688.  This  applied  to  banking  cor- 
porations. In  1885— presumably  for  the  rea- 
son that  such  corporations  were  evading  the 
law,  or  had  some  undue  advantage  under  it 
— the  statute  was  amended  as  to  companies 
incorporated  for  banking  purposes,  and  It 
was  provided.  In  effect,  that  such  corpora- 
tions should  render  for  taxation  theh-  real 
estate  only,  and  that  the  shareholders  shoold 
render  their  respective  sfaares  In  the  coriMra- 
tlons,  and  should  pay  the  taxes  thereon. 
The  shareholder.  In  estimating  the  value  of 
bis  shares  for  taxation,  was  allowed  a  pro- 
jKH'tlonnte  deduction  for  the  valne  of  real 


estate  rendered  by  swA  corporation  itself. 
Laws  1886,  p.  106.  This  law  has  ever  since 
been  continued  in  force.  Rev.  St  1805,  art 
6080.  Besides,  under  the  Revised  Statutes 
of  1879  (article  4684),  every  banker,  broker, 
dealer  in  exchange,  and  stock  Jobber  was  re- 
quired. In  listing  his  property,  to  furnish  a 
more  specific  statement  as  to  his  money, 
credits,  and  liabilities  than  was  required  of 
the  ordinary  taxpayer.  The  same  law,  with 
some  amendments,  relating  especially  to  na- 
tional banks,  exists  to-day.  Laws  1886,  p. 
87.  In  the  light  of  these  laws,  let  us  care- 
fully note  the  language  of  section  134,  "The 
city  council  shall  have  power  to  assess  the 
property  and  shares  of  corporations,  compa- 
nies, banks  and  such  other  institutions  as  the 
same  are  or  may  be  assessed  by  the  state 
laws,"  etc.  It  being  the  general  rule  under 
the  state  law  that  a  corporation  should  ren- 
der for  taxation  and  should  pay  the  taxes 
upon  all  its  property  subject  to  t&xatioD, 
and  exception  having  been  made  In  case  of 
banking  corpcratlons  requiring  them  to  ren- 
der only  their  real  estate,  and  the  sharehold- 
ers to  render  their  shares,  it  is  evident  that 
In  conferring  power  upon  the  city  council  "to 
assess  the  property  and  shares  of  corpora- 
tions" the  legislature  had  in  mind  the  ex- 
ception as  to  banking  corporations,  and  that 
it  was  their  purpose  to  authorize  the  assess- 
ment of  the  shares  of  such  corporations  In 
the  manner  of  assessments  under  the  state 
law.  The  words  "are  or  may  be"  also  Indi- 
cate that  It  was  the  Intention  to  confer  the 
power  to  follow  the  state  law  in  case  an 
exception  should  thereafter  be  made  as  to 
any  other  class  of  corporations.  The  men- 
tion of  "banks  and  such  other  institutions" 
(meaning,  as  we  think,  such  other  institu- 
tions of  a  like  character)  also  tends  to  show 
that  the  puripose  was  to  authorise  the  coun- 
cil to  require  such  Institutions  to  make  the 
same  character  of  statement  as  to  their  as- 
sets and  liabilities  as  was  required  of  such 
Inatitations  under  the  statutes  we  have  pre- 
viously cited.  The  purpose  of  these  statutes 
was,  not  to  confer  special  privileges  upon 
banking  corporations,  bankers,  and  the  like, 
but  was  to  Impose  duties  upon  them  so  as 
to  prevent  evasions  of  the  law  and  to  secure 
that  equality  and  uniformity  of  taxation 
which  the  constitution  enjoins.  Hence,  In 
our  opinion,  the  legislature.  In  enacting  sec- 
tion 184  of  the  charter  of  the  city,  did  not 
Intend  to  make  It  obligatory,  but  to  grant  a 
discretionary  power.  But  we  also  think  that 
the  section  does  not  apply  to  any  other  cor- 
porations, except  such  as  were  made  by  the 
state  law  subject  to  especial  requirements 
as  to  the  mode  of  assessing  their  assets. 
Our  conclusion  upon  this  brandi  of  the  case 
la  that  the  city  council  had  the  power  to 
require  the  franchise  of  a  street  railway 
company  to  be  assessed  separately  from  Its 
tangible  property. 

But  It  Is  insisted  on  behalf  of  defendant 
In  error  that  since,  under  the  ordinances  by 
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which  dtfendant  la  error  acquired  the  right 
to  operate  Its  line  over  the  streets  of  the 
city.  It  Is  required  to  pay  an  annual  sum 
for  the  prlTilege,  it  cannot  be  held  liable  to 
pay  a  tax  for  the  franchise.  In  other  words, 
the  contention  seems  to  be  that  the  sums  re- 
quired to  be  paid  annually  are  a  franchise 
tax,  or  are  in  lieu  of  such  tax,  and  that  the 
exaction  of  the  tax  now  In  question  Is  double 
taxation.  As  to  that  matter  the  findings  of 
the  trial  court  are  as  follows:  "(2)  Its 
(meaning  the  plaintiff's]  right  so  to  operate 
over  the  streets  upon  which  its  ears  were 
being  mn  in  the  years  1888  and  1899  was  se- 
cured to  It  by  its  charter  and  by  certain  ordi- 
nances of  the  city  of  Dallas  and  of  the  dty 
of  East  Dallas,  a  municipal  corporation 
which  was  nnnexred  to  the  city  of  Dallas  In 
the  year  1889;  each  of  said  ordinances  grant- 
ing the  right  only  as  to  the  street  or  streets 
or  parts  of  streets  named  in  such  ordinances. 
(3)  By  the  terms  of  some  of  said  ordinances 
the  street  railway  company  is  required  to 
pay  annually  to  the  city  a  certain  fixed  sum 
of  money  for  the  privilege  therein  granted; 
and  In  some  of  these  ordinances  the  fixed  an- 
nual charge  so  imposed  is  called  a  'franchise 
tax,'  In  others  It  is  called  a  'bonus,'  and  in 
still  others  it  is  simply  Imposed  without  be- 
ing called  by  any  name.  It  is  not  stipulat- 
ed in  any  of  these  ordinances  that  the  said 
annual  charge  therein  Imposed  shall  be  in 
bar  of  nor  in  lieu  of  an  ad  valorem  tax  on 
plaintiff's  propaty,  or  any  part  ttiereof.  The 
aggregate  of  these  fixed  annual  charges  is  be- 
tween $2,600  and  $2,700  per  annum."  It  Is 
clear  that  the  ordinances  which  simply  Im- 
pose the  annual  payment  as  a  condition  of 
the  grant  and  those  which  call  such  pay- 
ment a  bonus  do  not  import  a  contract  for 
exempticn  from  taxation  of  the  franchises 
granted.  As  to  those  in  which  the  annual 
payments  are  caUed  a  franchise  tax,  the  con- 
struction is  not  so  clear.  But  we  hardly 
think  that  amA  designation  of  itself  is  anfii- 
cient  to  show  such  clear  aad  unmistakable 
purpose  to  contract  for  an  exemption  from 
taxation  as  the  authorities  hold  necessary 
to  show  a  contract  for  such  exemption.  Erie 
R.  Co.  T.  Pennsylvania,  21  Wall.  492,  22  L. 
Ed.  695.  But  we  are  not  called  upon  to  de- 
cide that  question  in  this  case.  It  was  held 
by  this  court  in  the  case  of  City  of  Anstin 
V.  Austin  Gaslight  &  Coal  Co.,  69  Tex.  lUO, 
7  S.  W.  200,  that.  In  the  absence  of  legisla- 
tive authority,  a  city  had  no  power  either 
to  exempt  property  from  taxation  or  to  con- 
tract for  A  commutatlcHi  of  taxes  legally 
assessable  upon  it.  We  have  been  referred 
to  no  provision  in  the  charter  of  the  city 
of  Dalifls  or  that  of  East  Dallas  which 
gives  stich  authority,  and  we  take  It  for 
gi-anted  that  none  exists.  It  would  seem, 
however,  that  the  fact  that  the  d^endant  in 
«-ror  is  required  to  pay  a  sum  snaiialiy  for 
the  use  of  the  street  is  an  important  mat- 
ter to  fee  CDBsideced  in  assessing  the  value 
of  its  franchise.    It  Is  evident  that  a  fran- 


chise burdened  with  such  an  exaction  to  not 
as  vmloable  as  it  wonid  be  did  no  socb  Imr- 
den  exist  But  the  question  of  tlie  cocrect- 
ness  of  the  valuation  Is  not  befeone  ns  In  this 


Bnt  the  point  is  also  made  Hint  tbe  as- 
sessment In  this  case  is  also  illegal  (or  the 
reason  that  as  the  conrt  finds,  the  fran- 
chises were  not  assessed  in  the  name  of  tbe 
plaintiff  company,  bat  in  that  of  the  csompa- 
nies  to  whose  rights  it  has  succeeded.  Bat 
tbe  defendant  in  arat  was  the  appellant  In 
the  court  of  civil  appeals,  and  failed  to  as- 
sign the  mltaig  upon  that  question  In  tliat 
conrt.  Therefore  ttie  error,  if  error  It  were, 
was  waived,  and  l^e  question  Is  not  before 
us  for  determination. 

For  the  reasons  given,  we  are  of  the  oi^n- 
ton  that  the  Judgment  of  the  court  of  civil 
appeals  siiould  be  reversed,  and  that  of  tbe 
district  coort  should  be  affirmed,  and  It  in 
accordingly  ao  ordered. 


DENNIS  V.  STATE. 

(Conrt  of  Criminal   Appeals  of  Texas.     Feb. 
19,  1902.) 

PBNCBS—INJtTRIES— LANDS  PROTBCTED-CRIM- 
INAL  RBSPONSIBILITY  — CONSTRUCTION  OF 
STATUTES— NOTICB  OF  INTENTION  TO  RE- 
MOVES-EFFECT. 

1.  Pen.  Code,  art  791,  providing  that  any 
person  who  siuiU  injnre  the  fence  of  another, 
or  shall  willfully  leave  open  any  gate  leading 
into  tbe  iuclosure  of  another,  or  shall  knowing- 
ly canse  auy  hogs  or  other  stock  to  go  within 
the  inclosed  landa  of  another,  or  shall  tie  or 
stake  out  to  ^rate  within  inclosed  land  of  an- 
other any  aniuial,  shall  be  punished,  protects, 
not  only  Inclosed  lands  on  which  agricultural 
products  are  i-aised,   but  other  lauds  as  well. 

2.  Under  Pen.  Code,  ai-t.  797,  providing  that 
any  persou  who  is  the  owner  of  any  fences 
connected  with  or  adjoined  to  any  fences  own- 
ed by  another  person  may  withdraw  his  fence 
from  the  fence  of  another  person  upon  giving 
a  six-months  notice  in  WTitiag  of  his  inten- 
tion to  separate  his  fence,  a  person  who,  after 
the  expiration  of  six  months  after  the  time  of 
giving  such  notice,  cuts  loose  his  fence  from 
the  fence  of  another,  and  thereby  injuring  the 
latter'a  fence,  is  not  guilty  of  a  violation  of 
article  794,  prohibiting  the  breaking  or  injur- 
ing the  fence  of  another. 

Appeal  from  Hood  county  court;  Phil 
Jackson,  Judge. 

Jim  Dennis  was  convicted  of  injuring  on- 
other'8  fence  and  appeals.    Reversed. 

Robt  A.  Jofao.  Asst  AXty.  Qtm.,  for  the 

State. 

DAVIDSON,  P.  J.  App^ant  was  char- 
ged under  that  portion  of  article  794,  Pen. 
Code,  which  provides:  "If  any  pecsoo  shall 
break,  pull  down  or  injure  the  fence  of 
another,  without  bla  consent  *  *  *  be 
shall  be  fined  aay  snm  not  less  than  ten 
nor  more  than  one  hundred  dollars,  and  in 
addition  thereto  may  be  imprisoned  In  the 
county  Jail  not  exceeding  one  year."  He 
was  convicted,  and  hlS/paniabmept  assns- 
ed  at  a  fine  of  f  10.     by  OOOg  IC 


Tex.) 


BABL  T.  STATE. 


The  evldeacs  discloses  tbat  the  alleged 
owner  of  the  fence,  Jim  Hlner,  was  notified 
by  appellant  In  writing.  In  accordance  with 
the  terms  of  article  707,  Pen.  Code,  that  he 
-desired' to  withdraw  end  separate  his  fence 
from  that  of  Uiner.  This  notice  was  given 
to  the  father  of  Jim  Hlner,  requesting  liJm 
to  withdraw  his  (BHner's)  fence  from  that 
of  appellant.  Bubseqnent  to  the  notice,  ap- 
pellant constructed  a  cross  fence  between 
the  land  owned  by  himself  and  that  owned 
by  Hlner,  wliich  adjoined,  putting,  as  he 
claims,  his  fence  two  feet  Inside  the  Mne, 
and  on  his  land.  Bubseqnent  to  tb»  explrSr 
tlon  of  the  six  months,  appellant  cnt  Che 
fence,  which  resulted  In  this  prosecution. 
There  seems  to  be  two  main  propositioas 
r^led  upon  by  appellant  for  reversal:  (1) 
That  article  791,  npon  which  this  conviction 
was  obtained,  was  enacted  for  the  purpose 
of  protecting  land  on  which  aigrlcnltnral 
products  are  raised;  <2)  that,  after  the  ex- 
piration of  the  six  months'  notice  In  writ- 
ing, he  had  the  right  to  cut  the  fence  of 
the  party  to  wliom  the  notice  was  given.  In 
order  to  relieve  himself  from  the  Joint  fence. 
In  our  opinion,  the  first  of  these  contentions 
is  not  soond.  One  of  the  clauses  in  article 
784  clearly  bears  the  construction  claimed 
by  appellant  in  regard  to  Inclosed  lands  up- 
on wtiicb  agricultural  products  are  being 
grown;  but  this  article  may  be  violated  In 
other  ways,  as  an  inspection  of  the  statute 
clearly  indicates.  If  a  party  breaks  or  puUs 
down  or  injures  the  fence  of  another,  wltih- 
out  his  consent,  be  is  guilty  under  this  stat- 
ute; or  if  he  shall,  without  the  consent  of 
the  owner,  open  and  leave  open  any  gate 
leading  Into  the  Inclosure  of  anotlier,  he  Is 
guilty;  or  If  he  shall  knowingly  cause  cat- 
tle, begs,  n^ales,  and  horses  or  oUier  stock 
to  go  within  the  Inclosed  lands  of  another, 
without  his  consent,  he  is  guilty;  or  If  be 
»h&ll  tie  or  stake  out,  or  cavse  to  be  tied 
or  staked  oat,  to  graze,  within  tndoeed 
lands  not  his  own,  and  without  the  consent 
of  tjtie  owner,  any  horae,  mule,  or  other  ani- 
mal, he  is  guilty.  So  it  will  be  seen  that 
by  this  clause  of  the  statute,  if  a  party 
breaks,  pulls  down,  or  Injures  the  fence  of 
another,  without  bis  consent,  he  comes  with- 
in the  denunciation  of  this  article. 

The  second  proposition  contended  for^ 
that  Is,  after  the  exprlatlon  of  the  notice  of 
six  months  given  In  writing  the  party  giv- 
ing it  would  have  the  authority  to  withdraw 
bis  fence  from  the  party  to  whom  the  notice 
is  given— Is  correct  under  the  statute.  Ar- 
ticle 797,  Pen.  Code.  Is  as  foDows:  "Any 
person  who  Is  the  owner  or  part  owner  of 
any  fences  connected  with  or  adjoined  to 
any  fences  owned  in  part  or  In  whole  by 
any  other  person,  shall  hare  the  right  to 
withdraw  or  separate  Ms  fence  or  part  of 
fence  from  the  fence  of  any  other  person 
or  persons  In  this  state;  that  such  person 
who  desires  to  withdraw  or  separate  sneh 
fence  from  the  fonc*  of  any  other  person 


shall  give  notice  In  writteg  to  sneh  person, 
his  vgent,  attorney  or  lessee,  of  his  luten- 
tlon  to  separate  or  withdraw  his  fence  or 
part  thereof  for  at  least  six  months  prior 
to  the  time  of  such  intended  wlthidrawal  or 
separation."  A  notice  In  writing  was  given. 
Subsequent  to  the  exph-ation  of  the  six 
months,  appefllflnt  cut  bis  fence  loose  from 
that  of  the  prosecuting  witness.  Under  this 
phase  of  the  law  appellant  would  'not  be 
guHty  of  any  offense  In  cutting  bis  fence 
loose  from  that  of  the  adjoining  fence  own- 
er. There  Is  no  punishment  denounced  for 
such  act,  and  liie  law  would  seem  to  au- 
tborlise  such  action. 

The  Judgment  it  reversed,  fltnd  the  cause 
remanded. 


EARL  V.  STATB. 

(Ootttt  Of  OrlmiDBl   Appeals  of  Texas.     Feb. 
19,  1902.) 

INTOXICATmO  LIQC0R9-SAL,B  TO  MIKOR— BV- 
1DEINCS-SUFFICIBNC7. 
The  prosecuting  witness,  in  a  prose(Xition 
for  selling  liquor  to  a  minor,  was  only  17  years 
old  when  be  purchased  the  liquor,  but  was  5 
feet  10  or  11  Inches  in  height,  weif^hed  160  to 
Ido  pounds,  Bud  had  been  shaving  for  about 
one  year.  Witnesses  for  the  state  testilied  that 
bis  appearance  indicated  that  he  was  only  18 
or  19  years  old,  but  witnesses  for  the  defend- 
ant testified  that  the  appearance  of  the  prose- 
cuting witness  indicated  that  he  was  21  years 
old.  The  prosecuting  witness  testified  that  he 
was  asked  as  to  his  age  by  defendant  after  the 
sale  of  the  liquor,  but  the  two  companions  of 
the  witness  at  the  time  of  the  sale  testified 
that  he  was  asked  his  age  before  the  sale,  and 
stated  in  reply  that  he  was  21.  H^Id  snfflcient 
evidence  of  defendant's  knowledge  of  the  age 
of  the  prosecuting  witness,  or  of  reasonable 
gronnds  to  believe  that  he  was  a  minor,  to  sus- 
tain a  conviction. 

Appeal  from  Hood  county  court;  H.  D. 
Payne,  Special  Judge. 

Hal  Earl  was  convicted  of  selling  llqnor  to 
a  minor,  and  he  appeals.    Affirmed. 

Robt  A.  John,  Asst.  Atty.  Oen.,  Cor  the 

State. 

DAVIDSON,  P.  .T.  Appellant  was  convict- 
ed  of  selling  liquor  to  a  minor,  and  fined  $:i5. 

This  Is  a  fact  case,  no  legal  questions  be- 
ing presented.  The  evidence  shows  that  the 
purchaser  was  a  minor;  tbat  he  walked  Into 
axrpellant's  saloon.  In  company  with  two 
friends,  end  ordered  the  drinks;  that  there 
was  no  written  consent  or  authority  from 
the  parents  for  appellant  to  sell  htm  wlilslcy. 
The  minor  was  17  years  of  age  In  Septem- 
ber prior  to  the  sale  In  the  following  January, 
he  weigbed  about  100  or  185  pounds,  was 
about  5  feet  and  10  or  11  Inches  In  belght, 
and  had  been  shaving  for  one  year.  °  The 
father  of  the  minor,  as  well  as  the  witness 
Bryant  testified  that  Independent  of  the 
boy's  age,  bis  personal  appearance  Indicated 
blm  to  be  18  or  19  years  old.  Witnesses  for 
the  defense  testified  that  he  had  the  appear- 
ance of  being  21  years  of  age.    Prosecuting 


840 


66  SOUTHWESTERN  REPORTER. 


(Tex. 


wltaeas  testified  that  Immediately  after  he 
bad  porchaaed  the  whlaky  and  treated  his 
two  friends  appellant  asked  him  If  he  was 
of  age,  and  was  Informed  that  he  was.  The 
two  witnesses  for  defense  who  drank  with 
the  minor  testified  that  appellant  asked  the 
minor  as  to  his  age  before  the  purchase  of 
the  intoxicants.  The  question,  then,  as  to 
appellant's  knowledge  of  the  minority,  or  rea- 
sonable belief  of  the  minority,  of  the  pros- 
ecuting witness,  was  the  Issue,  and  practical- 
ly the  only  Issue,  upon  which  the  Jury  were 
called  to  pass.  If  the  jury  believed  the 
appearance  of  the  boy  at  the  time  ap- 
pellant sold  the  whisky  Indicated  to  appel- 
lant his  age  to  be  18  or  18  years  of  age,  their 
verdict  would  be  Justified.  If  they  believed 
the  statement  of  the  prosecuting  witness  that 
appellant  did  not  ask  as  to  the  boy's  age  un- 
til after  the  sale  of  liquor,  and  that  there- 
fore, he  knew,  or  had  reason  to  believe,  that 
the  boy  was  under  21  years  of  age  at  the 
time,  the  question  was  unnecessary,  and  that 
the  question  Itself  Indicated  that  appellant 
believed  the  boy  was  under  21  years  old. 
While  the  evidence  leaves  It  a  very  close 
question,  yet,  under  all  the  circumstances,  we 
do  not  believe  we  would  be  Justified  in  set- 
ting the  verdict  aside. 
The  Judgment  Is  affirmed. 


Ex  parte  GRAHAM. 

(Oourt  of  Criminal  Appeals  of  Texas.     Feb. 

19,  1902.) 

ORIMINAL  LAW— FORMER  JBOPARDT— VOID 
JUDGMENT. 

A  former  trial  for  a  crime,  wherein  the 
proceedlugs  were  void  because  of  the  disquali- 
Bcation  of  the  Judge,  will  not  support  a  plea 
of  former  Jeopardy. 

Appeal  from  district  court  Robertson  coun- 
ty; Sam  R.  Scott  Special  Judge. 

Habeas  corpus  on  relation  of  Eugene  Gra- 
ham. From  a  Judgment  remanding  him  to 
custody,  relator  appeals.    Affirmed. 

Robt  A.  3(Am,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Relator  applied  for  the  writ 
of  habeas  corpus  before  Hon.  Sam  R.  Scott 
special  Judge  duly  appointed  by  the  governor 
to  try  this  case.  The  hearing  was  originally 
had  In  Falls  county,  ball  being  denied.  The 
case  was  appealed  to  this  court  and  revers- 
ed, the  application  being  ordered  heard  in 
Robertson  county.  Ex  parte  Graham  (Tyler 
term,  1901)  04  S.  W.  932.  In  pursuance  of 
that  order  the  case  was  heard  In  Robertson 
county,  ball  being  denied,  and  relator  re- 
manded to  custody,  and  this  appeal  Is  pros- 
ecuted. 

It  appears  that  relator  has  heretofore  been 
tried,  the  Jury  finding  him  guilty  of  murder 
In  the  second  degree.  At  that  trial  Hon. 
John  I*  Goodman  presided  as  special  Judge. 
Upon  the  appeal  of  the  case  we  held  that 


the  Judge  was  disqualified,  and  because  of 
his  disqualification  the  Judgment  was  re- 
versed. On  that  appeal  we  said:  "The  trial 
Judge  being  disqualified,  as  Indicated  above, 
the  whole  proceeding  became  an  absolute 
nullity,  the  Judgment  void,  and  the  cause 
stands  upon  the  docket  of  the  district  court 
of  Robertson  county  ss  if  the  proceeding 
complained  of  In  this  record  had  never  oc- 
curred." Graham  v.  State.  63  S.  W.  558,  2 
Tex.  Ct  Rep.  822.  A  void  Judgment  would 
not  sustain  a  plea  of  former  Jeopardy  to 
any  olfoise.  Ogle  v.  State,  63  S.  W.  1009, 
2  Tex.  Ot  Rep.  900.  The  constitution  au- 
thorizes boll  In  all  cases  where  the  proof  Is 
not  evident  We  have  carefully  examined 
this  record,  and  considered  the  evidence  ad- 
duced, and  are  of  opinion  that  the  Judgment 
of  the  lower  court  denying  relator  ball  is 
correct 
Tbe  judgment  Is  afiirmed. 


OOLLIiN'S  V.  STATa 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 
19,  1902.) 

ASSAULT  WITH  INTENT  TO  KILL— EVIDENCE- 
ADMISSIBILITY— WITNESSES— IMPEACH- 
MENT—HARMLESS  ERROR. 

1.  Where  a  witness  for  the  defense,  in  a 
prosecution  for  assault  with  intent  to  murder, 
accompanied  the  defendant  to  the  field  where 
the  prosecuting  witness  was  worlcing,  and 
where  the  difficulty  occurred,  but  there  is  no 
evidence  that  defendant  knew  that  the  witness 
had  a  pistol  two  days  Ijefore  that  on  whirh 
the  difficulty  occurred,  the  fact  of  the  wit- 
ness' possession  of  the  pistol  at  that  time  is 
not  admiBsible  as  tending  to  show  that  the  wit- 
ness was  acting  with  defendant  in  the  commis- 
sion of  the  crime. 

2.  Where  there  Is  nothing  in  a  prosecution 
for  assault  with  intent  to  murder  to  show  thnt 
a  witness  for  the  defense  was  acting  with  de- 
fendant in  the  commission  of  the  cnme,  or  to 
show  any  connection  between  threats  to  kill  a 
third  person  which  the  witness  is  claimed  to 
have  made,  but  which  he  denies,  such  threats 
are  immaterial,  and  it  is  error  to  allow  the  im- 
peachment of  the  witness  thereon. 

3.  The  impeachment  of  a  witness  on  an  im- 
material matter  in  a  criminal  case  is  not  harm- 
less error. 

Appeal  from  district  court  Wood  county: 
J.  G.  Russell,  Judge. 

Bud  Collins  was  convicted  of  assault  with 
Intent  to  murder,  and  he  appeals.  Revers- 
ed. 

F.  J.  McCord  and  M.  D.  Carlock,  for  ap- 
pellant Robt  A.  John,  Asst  Atty.  Gen^ 
for  the  State. 


BROOKS,  J.    Appellant  was  convicted  of 

assault  with  Intent  to  murder,  and  his  pun- 
ishment assessed  at  confinement  In  the  pen- 
itentiary for  a  term  of  two  years. 

Bill  of  exceptions  No.  6  complains  that  the 
state  was  permitted  to  prove  by  John  Lin- 
ley  that  he  was  with  Will  WUlbanks  on 
Saturday  evening  before  the  difficulty  Mon- 
day, and  saw  said  WUlbanks  with  a  pIstoL 
Appellant  objected  to  this  testimony  on  the 
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ground  tbat  It  wu  Immaterial,— bad  no  con- 
nection TTbatever  with  the  case;  that  It  was 
nn  effort  on  tbe  part  of  tbe  state  to  im- 
pencb  the  witness  Wlllbanks  on  an  Imma- 
terial issue;  and  because  the  proper  predi- 
cate bad  not  been  laid  while  tbe  witness 
Wlllbanks  was  on  tbe  stand,  be  having  pre- 
vlonsly  testified  in  the  case.  Tbe  record  be- 
fore us  discloses  the  fact  that  Wlllbanks 
and  defendant  Bud  Collins  went  to  tbe  field 
where  prosecuting  witness  Dean  was  plow- 
ing and  the  difficulty  ensued.  The  the<H7 
of  the  state  appears  to  have  been  that  Will- 
banks  and  Collins  were  acting  together  at 
the  time  this  difficulty  occurred;  but  we  fail 
to  discover  any  evidence  to  indicate  any 
knowledge  on  tbe  part  of  appellant  of  the 
fact  that  Wlllbanks  had  a  pistol  on  the  Sat- 
urday before,  and  we  do  not  think  it  was 
pertinent  testlmouy  going  to  establish  that 
they  were  acting  together  at  tbe  time  of  tbe 
commission  of  tbe  crime.  This  testimony 
should  not  have  been  admitted. 

Rill  of  exceptions  No.  6  complains  of  the 
following:  Tbat  while  the  witness  Cherry 
was  on  the  stand  testifying  as  a  witness  tbe 
state,  on  cross-examination,  asked  said  wit- 
ness If  he  did  not  tell  Tom  Jeff  Linley  at  his 
bouse  on  Sunday  morning  before  tbe  dlffi- 
cnlty  some  one  who  lived  in  half  a  mile  of 
his  (Gberry's)  house  had  bought  a  horse, 
and  that  some  one  was  stealing  Willbank's 
com,  and  tbat  be  (Cherry)  was  going  to  kill 
them.  Tbe  witness  answered  tbat  he  did 
not  say  anything  of  tbe  kind.  Subsequently 
Tom  Jeff  Linley  was  placed  on  tbe  stand, 
after  this  predicate  bad  been  laid,  and  testi- 
fied tbat  said  Cherry  bad  made  said  state- 
ment to  said  Linley.  Appellant  objects  to 
this  testimony,  ttecause  it  .was  an  effort  on 
the  port  of  tbe  state  to  contradict  tbe  wit- 
ness Cherry  upon  an  Immaterial  point.  We 
think  appellant's  contention  Is  correct  This 
testimony  was  clearly  immaterial,  and  could 
serve  but  to  prejudice  the  rights  of  appellant 
before  the  Jury.  There  Is  nothing  In  this 
record  to  show  that  Cherry  and  appellant 
were  acting  together,  or  bow  or  in  what 
way  tiie  acts  and  declaratlona,  or  even  ani- 
mus, of  Cherry  towards  other  parties  could 
be  used  to  prejudice  the  rights  of  appellant 
in  tbe  trial  of  this  case.  This  statement  ap- 
pears to  have  been  made  by  Cherry  on  Sun- 
day morning  before  the  difficulty,  and  there 
is  no  connection  shown  by  said  declaration 
and  statement  that  in  tbe  remotest  degree 
connects  appellant  with  said  declaration  or 
statement  Tbe  record  before  us  sbowa  that 
Obeny  was  ■  material  witness  for  appel- 
lant and  the  impeachment  of  said  witness 
upon  an  immaterial  matter  is  not  harmless 
error.  Price  ▼.  State  (Tex.  Cr.  App.)  4S  S. 
W.  06.  Tbe  rule  In  reference  to  impeach- 
ment is  tbat  It  is  only  when  a  witness'  state- 
ment out  of  court  is  in  regard  to  such  mat- 
ters as  are  relevant  to  the  Issue  on  the  trial 
tbat  witnesses  can  be  Introduced  to  contra- 
dict tbe  testimony  of  said  witness.    Walker 


▼.  State,  6  Tex.  App.  676;  Johnson  ▼.  State, 
27  Tex.  App.  163,  11  S.  W.  106;  Mitchell  v. 
State,  38  Tex.  Or.  R.  170,  41  S.  W.  816.  Ap- 
plying the  foregoing  rule  to  the  evidence  ad- 
mitted, we  taice  it  that  tbe  trial  court  com- 
mitted an  error  in  admitting  in  impeach- 
ment of  witness  Cherry  tbe  evidence  com- 
plained of  in  the  bill,  since  it  was  not  rele- 
vant to  any  Issue  on  iiie  trial,  and  was  solely 
calculated  to  prejudice  tbe  rights  of  appel- 
lant 

In  tbe  view  we  take  of  this  case,  it  is 
not  necessary  to  pass  upon  other  assignments 
of  error.  For  the  errors  discussed,  tbe  Judg- 
ment is  reversed,  and  the  cause  remanded. 


HEFNER  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Febk 

19,  1902.) 

RAPB— EVIDENCE— ADMISSIBILITY— RB-BX- 
AMINATION  OF  WITNESS. 

1.  In  a  prosecution  for  rape,  a  witness*  testi- 
mony, on  redirect  examiuation,  tbat  all  the 
women  in  the  neighborbood  were  afraid  of  de- 
fendant, was  inadmissible,  though  on  cross- 
examination  defendant  asked  witness  if  he  and 
others  were  not  trying  to  get  defendant  out  of 
the  community,  iu  order  to  get  defendant's 
home  (be  having  testified  that  he  was  living  in 
defendant's  home,  etc.,  and  wanted  defend- 
ant out  of  the  commnnitr),  and  though  the  re- 
direct testimony  was  given  as  a  reason  for 
wishing  to  be  rid  of  him. 

2.  In  a  prosecution  for  rape,  a  witness  for 
the  state  testified,  on  cross-examination,  that 
he  had  stayed  with  defendant  on  a  certain 
night  before  the  alleged  crime;  that  in  the 
morning  defendant  tried  to  make  witness  ad- 
mit that  he  had  been  to  the  prosecutrix's  bed, 
and  took  him  to  task  for  it  and  was  mad 
about  it  Held,  that  though  it  was  proper  for 
the  state,  on  re-examination  of  witness,  to 
show  that  defendant  was  not  angry  with  him, 
but  with  his  (defendant's)  wife,  witness'  testi- 
mony that  he  heard  defendant  cnrse  his  wife, 
and  call  her  a  "damn  pot-gutted  bitch,"  was 
inadmissible. 

Appeal  from  district  court,  Erath  county; 
W.  J.  Oxford,  Judge. 

B.  A.  Hefner  was  convicted  of  rape,  and 
appeals.    Keversed. 

Piirkw,  Carlton  &  Carter,  for  appellant 
Robt  A  John,  Asst  Atty.  Oen.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  rape,  and  his  punishment  assessed 
at  confinement  in  tbe  penitentiary  for  a 
term  of  15  years. 

Ditfing  the  trial  tbe  witness  I.  Powell  was 
permitted  to  testify  tbat  be  lived  in  tbe 
same  community  with  defendant  and  where 
tbe  alleged  rape  is  said  to  have  occurred, 
and  that  all  of  the  women  In  tbat  neighbor- 
bood  were  afraid  of  defendant  Numerous 
objections  were  urged  to  this.  The  court 
adds  Quite  a  lengthy  qualification  to  this 
bill,  giving  his  reasons  for  admitting  the 
testimony,  among  others  tbat  upon  cross- 
examination  defendant  asked  bim  If  be  bad 
not  been  trying  to  get  him  (defendant)  out 
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of  tiie  OMnrtrjr  prior  to  the  charge  ot  rape, 
And  it  he  had  not  conspired  with  others  in 
regard  to  sendiog  defendant  to  the  peniten- 
tiary, aad  If  he  had  not  In  fact  been  trying 
to  get  tU  of  defendant  In  order  to  get  de- 
'fendant'B  hoate.  These  were  all  denied  by 
wltnees.  He  mts  then  asked  If  he  aud  oth- 
-era  w«re  not  trying  to  get  appellant  out  of 
that  conimuBity.  Witness  answered  In  the 
aStrmative.  He  was  then  asked  If  he  had 
not,  since  his  arrest  and  Incarceration  In 
Jail,  become  the  owner  of  defradant's  proi>- 
erty,  and  was  then  living  on  it.  He  an- 
swered this  In  the  affirmatlTe.  He  was 
tboa  aojfied  If  his  testimony  was  not  fabri- 
cated for  the  purpose  of  getting  defendant 
out  of  the  community,  and  becoming  the 
owner  of  his  property.  This  he  answered  In 
the  negative.  Then,  on  redirect  examina- 
tion, the  state  asked  the  witness  what  bis 
reason  was  for  stating  to  defendant's  coun- 
sel and  others  that  be  wanted  defendant 
out  of  the  community;  and  he  answered, 
became  defendant  frequently  became  Intox- 
icated, was  troublesome  when  drinking,  and 
that  all  the  women  In  the  community  were 
afraid  of  him,  and  that  this  was  the  reason 
for  desiring  hlin  out  of  the  community. 
The  cross-ettamlnatlon  of  this  witness  took 
rather  a  wide  range,  but  it  was  with  refer- 
ence to  impairing  bis  credit  before  the  jury. 
The  opposing  side  may  follow  up  these  mat- 
ters by  all  legitimate  means.  However,  we 
are  of  opinion  that  the  objection  to  the  tes- 
timony that  all  the  women  in  the  commu- 
nity were  afraid  of  defendant  was  well 
taken.  We  do  not  think  this  had  any  bear- 
ing upon  the  iasues  in  the  case. 

State's  witness  Baremore  testifled  that 
"on  Satnrday  morning,  before  the  night  of 
the  alleged  carnal  knowledge  of  defendant 
with  the  prosecutrli,  witness  was  at  the 
house  of  defendant,  and  heard  the  de- 
fendant curse  his  wife,  and  call  her  a  damn 
pot-gutted  bitch;  that  defendant  was  rear- 
ing around  mad."  This  was  objected  to  on 
various  grounds.  The  court  flies  quite  a 
lengthy  explanation  of  his  action  in  admit- 
ting this  testimony,  In  which  it  is  stated 
that  Bnremore,  on  crosB-examlnatlon  by  ap- 
pellant, testifled  that  appellant  was  mad 
when  he  got  up  In  the  morning;  that  Bare- 
more  had  stayed  all  night  with  him;  that 
by  qnentioos  propounded  to  Baremore  appel- 
lant had  tried  to  make  Baremore  admit  tliat 
he  (Baremore)  had  been  to  the  bed  of  the 
prosecutrtx  the  night  previous  to  the  morn- 
In;;  In  qnestion,  aad  that  appellant  was 
tailing  him  to  task  on  account  of  this  con- 
duct, and  was  mad  about  it;  that  the  state 
was  tlien,  on  re-examinatlon  of  this  witness, 
j)eraiitted  to  go  fully  into  everything  that 
was  said,  for  the  purpose  of  showiag  just 
-why  defendant  w«s  enraged,  "and  whether 
be  «aid  aaythisg  of  coneeqtieDce  to  Bare- 
more  on  that  occasion."  The  state's  theory 
was  that  appellant  was  not  mad  with  Bare- 
uiore,  but  was  addressing  bis  angry  remarks 


to  his  (appellant's)  wif«.  Appellant  ODbse- 
qnently  testified,  as  shown  by  this  expla- 
nation, that  be  saw  Baremore  at  prosecu- 
trix's bed  that  night;  saw  her  put  down 
her  clothes  just  as  Baremore  left  her;  and 
he  w«s  mad  about  that  next  morning,  and 
talked  roughly  to  Baremore,  and  did  not 
speak  so  to  his  wife.  While  it  was  proper 
for  the  state  to  show  by  legitimate  testi- 
mony that  appellant  was  mad  with  lUa  wife, 
and  not  with  Baremore,  still  the  evidence 
Introduced  was  not  admissible.  The  condi- 
tion of  the  defendant's  mind  on  t3ie  occasion 
stated,  nnder  the  circumstances,  could  be 
shown;  but  the  language  nsed  towards  his 
wife  was  not  necessary  to  be  chown,  and 
this  character  of  testimony,  under  Oie  eir- 
ctmnstances  of  this  case,  was  harmful,  and 
tended  to  arouse  the  passion  and  prejudice 
of  the  jury  against  appellant  It  was  suffi- 
cient to  have  left  the  matter  to  the  jury, 
without  these  remarks,  as  to  whether  ap- 
pellant was  mad  with  Baremore  on  account 
of  the  conduct  Imputed  to  him,  or  whether 
his  anger  was  agnbist  bis  wife.  The  re- 
marks of  the  district  attorney  upon  this 
matter  are  made  the  subject  of  another  bill 
of  exceptions. 

For  the  errors  Indicated,  the  judgment  la 
reversed,  and  the  canse  remanded. 


JBMISON  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 

19,  1902.) 

HOMICIDE— ABSENT  WITNBSSBS-RIGHT  TO 
COXTINTJANCE. 

A  famnicide  occurred  at  a  negro  eatiertain- 
ment  at  which  defeadant  was  preaent.  Several 
gambling  transactions  were  going  on,  and  at 
one  of  them  decedent  was  killed.  Defendant 
attempted  to  show  that  he  was  not  in  the  im- 
mediate vicinity  at  the  time,  aud  requested  a 
continuance  for  absent  witnesses.  One  of  them 
was  near  the  place  of  the  killing;  another  was 
gambling  with  decensed  at  the  time;  a  third 
was  to  testify  that  she  was  tallung  to  defeud- 
ant  at  the  time,  about  35  feet  away;  another 
that  deceased  bad  refused  to  pay  ber  a  small 
sum  of  money,  and  she  went  around  the  north 
end  of  the  house,  and  complained  to  the  ne^ro 
with  wliom  she  had  been  dancing;  that  be  im- 
mediately started  toward  where  she  bad  left 
deceased;  that  shortly  afterwards  the  shots 
were  fired.  A  witness  for  the  state  testified 
that  the  guilty  party  came  from  the  north  end 
of  the  house  in  company  with  another  negro, 
who  accused  deceased  of  baring  £ome  one 
else's  money.  Another  absent  witness  was  to 
testify  that  after  the  shooting  defendant  gave 
witness  his  pistol;  that  it  was  given  to  the  offi- 
cers later  witliout  change  in  its  condition.  A 
constable  testified  that  witness  gave  him  a 
pistol  said  to  be  defendant's;  that  it  was  a 
4.">  caliber,  and  had  not  been  recently  fired. 
The  woands  were  apparently  inflicted  by  a  38- 
caliber  ball.  Held  error  to  refuse  a  first  appli- 
cation for  a  continuance. 

Appeal  from  district  court,  Hunt  county; 
H.  C.  Connor,  Judge. 

Leach  Jemison  was  convicted  of  murder, 
and  appeals.    Beversed. 

J.  P.  Yates,  for  ai)pellant  Bobj^i^  John. 
Asst  At^.  Gen.,  for  the  State.    ^\ 
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DAVIDSON.  P.  J.  Appellant  was  convict 
«d  of  murder  In  the  Recond  degree,  and  bis 
piiDlshment  assesaed  at  confinement  in  the 
penitentiary  for  a  term  of  20  years. 

Tbe  question  of  race  discrimination  was 
raised  on  a  motion  to  quash  tbe  Indictment. 
Tbe  testimony  npon  this  question  is  very 
unsatisfactory,  but  the  weight  of  it  indicates 
there  are  rery  few  negro  Jurors  In  the  coun- 
ty. Tbe  present  superintendent  of  public  In- 
strnctlon  of  the  county,  as  well  as  another 
-A-ltness  who  had  preTlously  held  that  office, 
indicate  that  there  are  practically  no  negro 
jnrors  In  the  county  competent  to  serre  as 
grand  jnry  men;  the  latter  stating  only  four 
within  his  knowledge,  and  two  of  them  had 
since  died.  One  or  two  of  the  witnesses 
place  the  number  far  in  excess  of  this,  but 
the  statements  are  very  general.  It  occurs 
to  OS  that  If,  as  a  fact  there  are  negro  voters 
ip  that  county  who  are  competent  to  serve 
as  grand  Jury  men,  the  witnesses  who  testi- 
fy to  the  facts  should  certainly  know  who 
they  are.  Where  it  is  easily  shown  that 
there  are  a  sufficient  number  of  negro  voters 
Id  the  county  who  are  competent  Jurors  this 
might  not  be  necessary;  but  where  the  testi- 
mony covers  a  range  of  from  two  to  three 
hundred  grand  Jnrors,  to  a  minimum  num- 
ber of  two  only,  the  facts  should  be  more 
<'xpllclt,  so  the  courts  may  intelligently  pass 
upon  that  phase  of  the  testimony.  It  would 
hardly  be  held  discrimination  against  the 
iipgro  race  in  the  selection  of  Jurors  by  com- 
missioners If  there  are  no  negro  Jurors  In 
the  county,  or  so  few  In  number  as  to  prac- 
tically amount  to  none.  As  tbe  Judgment 
will  be  reversed  upon  another  proposition,  we 
suggest  that  this  matter  be  made  sufficiently 
explicit  for  the  court  to  decide,  should  it  be- 
come necessary  upon  another  trial.  Out  of 
abundance  of  caution,  it  Is  advisable  to  pro- 
cure another  indictment,  and  avoid  any  fur- 
ther trouble  along  this  line. 

Appelluit  moved  a  continuance  of  the 
cause  for  the  want  of  the  testimony  of  sev- 
eral witnesses.  Tbe  evidence  places  It  be- 
.vond  question  that  the  killing  occurred  at  a 
negro  entertainment;  that  outside  the  bouse 
there  were  several  different  gambling  trans- 
actions going  on,  at  one  of  which  the  killing 
occurred.  There  were  quite  a  lot  of  negro 
men  and  women  present  In  and  about  tbe 
bouse  and  around  where  the  killing  occurred, 
and  about  the  grounds  in  the  Immediate 
neighborhood  of  the  homicide.  The  staters 
case  was  that  appellant  did  the  killing.  Ap- 
pellant's theory,  as  shown  by  such  testimony 
as  he  bad  at  tbe  trial,  was  that  be  was  not 
Immediately  at  the  scene  of  the  killing,  and 
was  in  no  way  connected  with  it  There 
were  two  parties  to  tbe  transaction,— tbe  slay- 
er and  tbe  slain.  Tbe  evidence  adduced 
shows  the  absent  witnesses  were  present 
and  some  ot  tbem  In  immediate  proximity  to 


tbe  difficulty.    Frank  Wicks,  one  ( 
sent  witnesses,  was  near  the  place 
shooting  occurred.    Hamp  Gilmore 
was  gambling  with  deceased  when 
Ing  occurred,  and  was  nearest  to  I 
absent  witness,  Mary  Smith,  was 
to  prove  that  she  was  talking  to  ap 
tbe  time  of  the  shooting,  about  35  < 
from  the  homicide.    Some  of  the  i 
nesses  were  expected  to  prove  the  e 
By  Matt  Shaw  he  expected  to  prove 
had  had  a  controversy  with  decea: 
a  small  sum  ot  money  immediately 
the  homicide;   that  deceased  refuse 
her,  whereupon  she  left  the  place  ' 
was  gaming,  went  around  the  hou; 
north,  and  told  tbe  negro  man  wli 
she  bad  been  dancing  of  her  troni 
asked  his  assistance;    that  this  ne 
immedlat^y  left  her,  and  went  In  t 
tlon  of  where  she  had  left  defends  n 
a  very  short  time  the  shots  were  Art 
killed  deceased.    Fred  Williams  tesi 
the  state  that  tbe  party  who  did  tt 
Ing  came  around  tbe  west  side  fron 
rectlon  of  the  north  end  of  tbe  house, 
pany  with  another  negro,  who  ace 
ceased,  Just  before  the  shooting,  ol 
some  one  else's  money.    The  witness 
understand  whether  it  was  Matt  Sha\ 
ey  deceased  was  accused  of  having 
The  state's  witness,  McLendon,  testll 
Matt  Shaw  bad  a  conversation  with  c 
about  some  money  Just  before  tbe 
By  Coleman  Smith,  the  occupant  Of  tt 
where  the  entertainment  was,  and  wl 
killing  occurred,  it  was  expected  to  I 
ed  that  shortly  after  the  shooting  aj 
gave  Smith  his  pistol,  and  assigned  ai 
son  that  the  officer  would  be  there  U 
ttgate  the  shooting,  and  he  did  not  ^ 
be  arrested  for  carrying  a  pistol;   tb 
pistol  was  delivered  to  tbe  officers 
same  condition  In  which  it  had  been 
ed    by  the   witness   Ooleman    Smith 
constable  McEImurry,  who  went  to  th 
to  investigate  the  matter  and  make 
testified  that  Coleman  Smith  gave  bin 
tol  said  to  be  the  one  delivered  to  t 
defendant;  that  he  examined  this  pist' 
found  It  to  be  a  45-callber  Colt's,  ano 
was  no  evidence  of  it  having  been  n 
discharged.    This  was  very  shortly  af( 
shooting.    The  wounds,  under  the  evi 
seem  to  have  been  inflicted  by  a  38h 
ball.     McElmurry's  testimony  Is  substi 
ed  by  Robertson  and  Hays  Wimberly. 
being  the  first  application  for  contlnun 
Bbould  have  been  granted.    If  these  fac 
true,  or  If  the  Jury  believed  tbem  true, 
lant  was   entitled   to   an   acquittal  o: 
theory  that  he  did  not  fire  the  shot  that 
deceased.    They  are  very  material. 

The  Judgment  ia  reversed,  and  tbe 
mnandeda 
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DUPFT  T.  STATBl 

(ODort  of  Criminal  Appeals  of  Texaa.    Feb.  10, 

1902.) 

CRIMINAL  I4AW— IMPEACHING  EVIDENCE-DAS- 
SAULT WITH  INTENT  TO  MURDER  —  MITI- 
OATINQ  CIRCUMSTANCES— EVIDENCE. 

1.  Wliere,  at  the  trial  tat  aaaault  witli  intent 
to  murder,  testimony  tliat  a  witneaa  tor  defend- 
ant bad  aedared  that  the  prosecutor  had  not 
been  cut  too  bad,  but  that  his  throat  ought  to 
have  been  cut,  was  introduced  for  the  purpose  of 
showing  a  bias  on  the  part  of  the  witness  in 
favor  of  defendant,  it  was  not  necessary  to  limit 
such  testimony  to  the  purpose  for  wiilch  it  was 
admitted. 

2.  Where  acenaed  was  l^ng  in  wait  for  the 
prosecutor,  and  pursued  him  across  the  street, 
and  attacked  him  with  a  large  knife,  accom- 
panied by  threats  indicative  of  a  purpose  to  mur- 
der, it  was  not  error,  in  a  prosecution  for  as- 
sault with  intent  to  murder,  to  fail  to  instruct 
on  aggravated  assault,  though  it  be  conceded 
that  a  prior  altercation  had  taken  place  between 
defendant  and  the  prosecutor  in  which  the  latter 
was  the  aggressor;  the  prosecutor  in  that  alter- 
cation having  committed  no  batterjr  upon  de- 
fendant, and  also  a  cooling  time  having  elapsed 
between  that  event  and  the  subsequent  assault. 

Appeal  from  district  court.  Victoria  coun- 
ty; Jas.  C.  Wilson,  Judge. 

Tom  DuCFy  was  convicted  of  assault  with 
Intent  to  murder,  and  appeals.    Affirmed. 

Oea  M.  Thurmond,  for  appellant  Robt. 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  assault  with  Intent  to  murder,  and  bis 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  two  years;  hence 
this  appeal.  Bills  of  exception  Nos.  1,  2, 
and  8  relate  to  the  failure  of  the  court  to 
limit  the  testimony  as  set  out  in  said  bills. 
We  have  carefully  examined  said  bills,  and, 
in  our  opinion,  the  testimony  Is  not  of  that 
character  which  requires  a  limitation  by  the 
court  All  of  the  testimony  appears  to  have 
been  introduced  for  the  purpose  of  showing 
a  bias  on  the  part  of  the  witness  in  favor 
of  appellant  and  prejudice  against  the  pros- 
ecutor. There  Is  no  evidence  of  this  wit- 
ness as  to  some  other  offense  against  appel- 
lant of  which  he  might  be  convicted,  nor 
do  the  bills  embrace  evidence  which  might 
be  used  by  the  Jury  for  some  other  purpose 
than  Impeachment.  True,  it  is  shown  one 
of  the  witnesses  stated  that  be  told  a  party 
that  prosecutor  bad  not  been  cut  too  bad, 
but  bad  been  cut  good;  that  It  was  his  opin- 
ion "the  son  of  a  bitch's  throat  ought  to 
have  been  cut"  His  evidence  states  the 
fact  of  cutting,  which  was  hearsay;  but  it 
was  not  objected  to  on  that  account,  and  It 
could  not  have  been  material  on  the  issue 
as  to  whether  or  not  prosecutor  was  cut 
because  this  was  not  controverted.  It  was 
only  of  the  character  that  would  tend  to 
show  that  witness  was  very  much  preju- 
diced against  prosecutor,  and  could  be  used 
for  no  other  purpose,  except  possibly  to 
show  that  prosecutor  was  a  scoundrel,  and 


this  would  not  injure  appeDant  The  rale 
on  the  subject  of  limiting  testimony  is  as 
follows:  "The  general  rule  is  that  when- 
ever extraneous  matter  is  admitted  in  evi- 
dence for  a  specific  purpose  incidental  to. 
but  which  Is  not  admissible  directly  to 
prove,  the  main  issue,  and  whlcb  might 
tend,  if  not  explained,  to  exercise  a  strong. 
undue,  or  improper  influence  upon  the  Jury 
as  to  the  main  Issue,  Injurious  and  prejudi- 
cial to  the  rights  of  the  party,  then  it  be- 
comes the  imperative  duty  of  the  court  in 
its  charge  to  so  limit  and  restrict  It  as  that 
such  unwarranted  results  cannot  ensue,  and 
the  failure  to  do  so  will  be  radical  and  re- 
versible error."  Malnes  v.  State,  23  Tex. 
App.  570,  5  S.  W.  123;  Wilson  r.  State,  37 
Tex.  Or.  R.  64.  88  S.  W.  610;  McOee  ▼.  State 
(Tex.  C^.  App.)  43  S.  W.  612. 

Appellant  objected  to  the  failure  of  the 
eonrt  to  charge  on  aggravated  assault  and 
also  excepted  to  the  refusal  of  the  court  to 
give  a  number  of  requested  charges  on  that 
subject.  We  have  examined  the  record  care- 
fully, and  fall  to  see  any  element  of  aggra- 
vated assault  in  the  case.  Even  If  it  be  con- 
ceded that  in  the  first  altercation  between 
the  parties  in  the  saloon  the  prosecutor  was 
the  aggressor,  still  the  evidence  here  fails 
to  show  any  adequate  cause,  because  there 
was  no  battery  causing  pain  or  bloodshedv 
and,  besides,  cooling  time  had  elapsed  be- 
tween this  event  and  the  subsequent  pursuit 
and  assault  by  appellant  of  the  prosecutor. 
In  our  view,  however,  of  the  facts  prosecu- 
tor was  not  the  aggressor  in  the  saIo<Hi,  but 
appellant  provoked  what  occurred  there,  ev- 
idently for  the  purpose  of  having  an  oppor- 
tunity to  wreak  his  malice.  Nor  was  there 
anything  attending  the  assault  by  appellant 
on  the  prosecutor,  Bailey,  In  the  street  that 
would  suggest  manslaughter  had  death  oc- 
curred. The  evidence  shows  that  he  lay  Id 
wait  around  the  saloon  for  a  considerable 
time,  waiting  for  Bailey  to  emerge;  that 
when  he  did  so  he  pursued  him  across  the 
street  down  the  sidewalk,  out  into  the 
street  and  back  on  to  the  sidewalk,  witli 
the  intent  to  commit  a  battery  on  blm.  Tbe 
testimony  shows  in  this  connection  that  he 
must  have  had  his  knife,  which  was  a  large 
one,  opened  in  his  hand,  and  ready;  for  as 
soon  as  Bailey  turned  to  face  him  he  made 
iin  attack  on  him  with  his  knife.  There  Is 
liu  aggravated  assault  in  the  case,  but  sim- 
ply an  unprovoked  attack,  characterized  by 
a  purpose.  Judged  both  by  ap];>ellant's  acts 
and  words,  to  kill  and  murder  prosecutor. 
There  was  no  self-defense  In  the  case, 
and  no  necessity  to  (diarge  on  threats, 
though  the  court  gave  a  charge  predicated 
on  threats  in  connection  with  self-defense. 
The  Jury  gave  appellant  the  lowest  punish- 
ment and  be  should  consider  himself  for- 
tunate, for  this  record  would  abundantly^ 
support  a  greater  punishment 

The  Judgment  Is  sfflimed.^  , 

■gitizedbyV^OOgle 
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ORESHAM  T.  STATB. 

<Coart  of  Oriminal  Appeals  of  Tezaa.   Feb.  19, 
1902.) 

JUDQB— DISQUALIFICATION— GONSANQUINITT 

—WAIVER— CONSENT. 

1.  Under  Code  Cr.  Proc.  art.  (506,  which  is  a 
copy  of  Const,  art.  5,  ^  11,  providing  that  "no 
juoKe  •  •  •  shall  sit  in  any  case  •  •  • 
where  the  accused  •  •  •  may  be  connected 
with  him  by  consanguinity  or  a£9nity  within 
the  thii-d  degree,"  a  judge  is  disqualified  to  sit 
in  a  crimiuai  case  where  his  grandfather  was 
brother  to  defendant's  grandmother. 

2.  Where  a  judge  is  disqualified  to  sit  in  a 
criminal  case  because  of  consanguinity  to  de- 
fendant, the  consent  of  the  parties  cannot  re- 
move the  incapacity  of  the  judge,  or  restore  his 
competency,  against  the  express  provisions  of 
Const,  art  5,  S  11.  and  Code  Cr.  Proc.  art 
000. 

Appeal  from  Hood  county  court;  H.  D. 
Payne,  Special  Judge. 

Newt  Gresham  was  convicted  of  libel,  and 
appeals.    Reversed. 

Robt  A.  John,  Asst  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  charged  by 
Indictment  with-  libel,  upon  trial  was  convict- 
ed, and  bis  panlsbment  assessed  r »  a  fine  of 
«100. 

la  tbe  view  we  take  of  this  record,  it  la 
only  necessary  to  consider  on^  question,  to 
wit.  that  raised  by  the  first  bill  of  excep- 
tions, as  foUows:  "That  Hon.  H.  D.  Payne 
was  elected  special  Judge  because  of  the  slcic- 
ness  of  Hon.  Phil  Jaclcson,  the  duly  elected 
and  guaiifled  Judge  of  said  county  court;  and 
the  above  styled  and  numbered  cause  being 
called  for  trial  by  said  special  Judge,  H.  D. 
Payne,  and  it  being  made  known  by  said  spe- 
cial Judge  that  be  was  related  to  the  defend- 
ant Newt  Oresham  both  by  consanguinity 
and  affinity,  and  It  appearing  that  the  rela- 
tionship between  said  special  Judge  and  de- 
fendant Is  as  follows:  The  grandfather  of 
said  special  Judge  and  tbe  grandmother  of 
tbe  defendant  were  brother  and  sister,  and 
that  the  said  special  Judge  married  bis  (said 
special  Judge's)  cousin,  granddaughter  of  his 
(said  special  Judge's)  grandfatlier,— defendant 
claimed  that  the  relationship  existing  be- 
tween defendant  and  said  Judge  disqualified 
said  Judge  from  trying  said  case,  and  for 
tbat  reason  objected  to  his  trying  It,"  etc. 
The  court  appends  the  following  explanation 
to  the  bill:  "The  court  was  under  the  Im- 
pression that  he  and  defendant  were  fourth 
cousins  nntil  the  Jury  was  Impaneled,  and  he 
discovered  that  he  and  defendant  were  third 
cousins;  that  is,  the  court's  mother  and  de- 
fendant were  second  cousins.  Then  tbe 
court  retired  the  Jury  and  explained  the  facts 
to  defendant  and  counsel  for  defendant  and 
the  state,  and  asked  that  another  person  try 
the  case.  Defendant  and  his  counsel  said 
they  would  not  agree  to  anything.  Then  the 
court  proceeded  to  try  the  case."  Article 
ono,  Code  Cr.  Proc.,  provides:    "No  Judge  or 


Justice  of  tbe  peace  shall  sit  In  any  case 
where  he  may  be  tbe  party  injured,  or  where 
he  has  been  of  counsel  for  the  state  or  the 
accused,  or  where  the  accused  or  tbe  party 
injured  may  be  connected  with  him  by  con- 
sanguinity or  affinity  within  the  third  de- 
gree." This  provision  is  a  copy  of  Const 
art.  6,  i  11.  This  clearly  renders  the  Judge 
trying  this  case  disqualified  from  sitting  In 
the  same.  Furthermore,  the  consent  of  par- 
ties cannot  remove  a  Judge's  incapacity,  or 
restore  his  competency,  against  the  express 
provisions  of  the  law  and  the  constitution, 
which  were  designed  not  merely  for  tbe  pro- 
tection of  tbe  parties,  but  for  the  general  in- 
terests and  due  administration  of  Justice. 
Abrams  y.  State,  81  Tex.  Cr.  R.  449,  20  S.  W. 
087;  Chambers  y.  Hodges,  23  Tex.  104;  Gains 
V.  Barr,  60  Tex.  676.  The  Judge  being  dis- 
qualified under  the  law  and  constitution  ren- 
ders absolutdy  null  and  void  the  Judgment 
herein.  This  being  true,  we  do  not  deem  it 
necessary  to  pass  upon  any  other  question 
involved. 

The  Judgment  Is  accordingly  reversed,  and 
the  cause  remanded. 


JOHNSON  y.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.    Feb.  19. 
1902.) 

HOMICIDO-EVIDBNCE  —  STATEMENTS  WHILE 
UNDER  ARREST— CHARQB— SELF-DEFENSE  — 
PROVOKING  DIFFICULTY  —  INTENT  OF  DE- 
FENDANT. 

1.  Under  the  statute  requiring  a  warning  be- 
fore any  statement  made  by  one  under  arrest 
can  be  iutroduced  in  evidence,  such  a  statement 
cannot  be  introduced  to  contradict  the  testi- 
mony of  one  on  trial  for  crime,  who,  when  aslc- 
ed  on  cross-examination  if  he  did  not  deny  his 
name  while  under  arrest,  answered  ''No," 
though  he  answered  such  question  without  ob- 
jection. 

2.  Where  defendant  on  trial  for  homicide 
claimed  self-defense,  a  charge  that  if  the  jury 
believed  that  defendant  sought  the  meeting 
with  deceased  for  the  pnrpose  of  provoking  a 
diOlculty  with  him,  with  intent  to  take  his  life, 
or  to  do  him  such  injury  as  might  probalily  re- 
suit  in  his  death,  "defendant  wouid  not  be  per- 
mitted to  justify  on  the  ground  of  self-defense, 
even  though  he  should  thereafter  have  been 
compelled  to  act  in  his  own  defense,"  was  er- 
roneous, since  his  purpose  and  intent,  alone,  un- 
accompnuied  by  any  act,  would  not  deprive  him 
of  the  right  to  defend  himself. 

Appeal  from  district  court.  Grimes  coun- 
ty; J.  M.  Smitber,  Judge. 

Warren  Johnson  was  convicted  of  man- 
slaughter, and  appeals.    Reversed. 

W.  W.  Meachum,  for  appellant  Robt.  A. 
John,  Asst  Atty.  Gen.,  for  Uie  State. 


BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  four  years'  confinement  In  tbe  peniten- 
tiary. 

Tbe  state  introduced  Ctma  Baker,  who  tes- 
tified: That  he  went  to  the  calaboose  and 
found  defendant  there;   "and  I  asked  him  It 
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he  knew  m^  and  be  said  TCo.'  I  then  asked 
him  If  his  name  was  Warren  Johnson,  and  he 
Bald  'No.'  I  then  told  him  that  he  need  not 
deny  that  his  name  was  Warren  Johnson, 
and  he  said  that  was  his  name.  I  did  not 
know  him  myself  at  the  time.  I  bad  never 
seen  blm  before,  but  I  had  a  man  to  Identl- 
fy  him.  That,  during  all  the  cooTsrsatloa 
with  me;  defendant  was  under  arreet."  This 
testinKHiy  was  Introduced  by  the  state  in  re- 
buttal of  defendant's  testimony  that  he  liad 
not  denied  his  name  to  Cross  Baker.  De- 
fendant moved  to  exclude  this  testimony  from 
the  Jury  because  it  appeared  that  at  the  time 
be  was  under  arrest  and  in  the  calaboose,  and 
It  was  therefore  inadmissible  even  to  prove 
that  defendant  denied  his  name,  or  to  baH' 
peach  his  credibility  as  a  witness,  for  which 
purpose  the  district  attorney  stated  be  offered 
said  testimony.  The  court  overrnled  the  mo- 
tion, and  to  the  bill  appends  this  explana- 
tion: "J.  &  Baker,  shertfiT  of  Orimes  county, 
waa  put  on  the  stand  by  the  state  and  testi- 
fied to  having  arrested  defendant  in  Travis 
county,  for  the  purpose  of  proving  defend- 
ant's flight  after  the  alleged  homicide.  After- 
wards defendant,  while  on  the  stand  as  a 
witness,  stated  In  answer  to  a  question  pro- 
pounded to  him  by  the  district  attorney  that 
when  he  was  under  arrest  and  In  the  station 
house  at  Austin,  Travis  county,  be  did  not 
deny  bts  name  to  Baker,  and,  pointing  to 
Haker,  in  the  court  room,  said,  'Did  I,  Mr. 
Bakery  After  this  the  state  put  Baker  on 
the  stand  to  contradict  defendant  on  this 
point,  whose  testimony  and  Its  effect  were 
fully  explained  and  limited  to  the  jury  In 
the  charge  of  the  court."  It  appears  from  the 
foregoing  explanation  that  the  learned  trial 
Judge  seems  to  have  thought  the  testimony 
admissible,  because,  without  objection,  ap- 
pellant had  answered  the  question  of  tli«  dis- 
trict attorney,  on  cross-examination,  as  to 
whether  he  had  denied  bis  identity,  and  that 
this  fact  made  admissible  the  proof  on  the 
part  of  the  state  by  tbe  shericr  that  while  un- 
der arrest  he  did  deny  his  name.  The  fact 
that  defendant  did  not  object  to  testifying  on 
cross-examinatlooB  to  statements  made  while 
under  arrest  would  not  be  a  predicate  or  au- 
thority on  the  part  of  the  state  to  intro- 
duce testimony  either  to  impeach  him  on  said 
statement,  or  to  prove  statements  made  while 
under  arrest  without  warning  as  required 
by  the  statute.  It  was  Improper  for  the  dis- 
trict attorney  to  ask  defendant  if  he  had  not 
denied  his  name  while  under  arrest.  If  de- 
fendant made  no  objection  to  said  question, 
this  would  not  authorize  the  state  to  intro- 
duce the  sheriff  to  testify  to  statements  made 
while  under  arrest.  We  have  held  that  this 
statute  requiring  warning  before  defendant's 
statements  under  arrest  can  be  introduced 
gives  perfect  and  complete  immimity  to  de- 
fendant, and  such  testimony  Is  not  admissi- 
ble, without  warning,  either  for  the  purpose 
of  impeachment  or  as  original  testimony. 
Wright  T,  State,  38  Tex.  Cr.  B.  427,  37  8.  W. 


782;  Ware  v.  Same,  86  Tex.  Cr.  R.  507.  88  S. 
W.  198;  Morales  v.  Same,  36  Tex.  Cr.  R.  234. 
86  S.  W.  435,  846. 

Appellant  objects  to  the  following  portion 
of  the  court's  charge:  "If  you  believe  that 
defendant  shot  6us  Fuqna  as  a  means  of 
defense,  believing  at  the  time  that  be  was  in 
danger  of  losing  his  life  or  of  serious  bodily 
injury  at  the  bands  of  tbe  said  Gns  Fuqua, 
then  you  will  acquit  defendant,  unless  yon 
further  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  defendant  sought  tbe 
meeting  with  said  Gus  Fuqoa  for  the  pnrpose 
of  provoking  a  difficulty  with  said  GnsFuqua, 
with  intent  to  take  the  life  of  said  Gus  Fnqna. 
or  to  da  blm  such  serioos  bodily  Injury  as 
might  probably  ea&  In  the  death  of  said  Gus 
Fuqua;  and  if  you  so  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  then  you 
are  Instructed  that,  if  defendant  sought  such 
meeting  for  said  purpose  and  with  audi  in- 
tent, defendant  would  not  be  permitted  to  jus- 
tify on  the  ground  of  self-defense,  even  though 
he  should  thereaftu  haive  been  conq;)eIled  to 
act  In  his  own  self-defense,  but  if  he  had  no 
such  purpose  and  intention  In  seeking  to  meet 
said  Oua  Fuqna,  if  he  sought  to  naeet  htan, 
then  Ilia  right  oC  aelf-defoue  would  noi  be 
forfeited,  and  be  could  stand  his  ground  and 
defend  himself  by  the  use  of  such  means  of 
defense  as  the  facts  and  clicnmstances  indi- 
cated to  tie  necessary  to  protect  bhofuelC  tiasa 
daoager,  or  wkat.  reasonably  appeared  to  him 
at  tbait  time  to  b«  danger."  Appellant  ol>- 
Jected  to  tbia  cbarge  on  the  ground  that  the 
same  la  upon  the  weight  of  the  evidence,  as 
applied  to  the  facts  at  this  case,  and  Inap- 
plicable to  the  facts  of  thia  caew  introduced  in 
evidence  before  the  jury.  Theae  objectlona  are 
well  taken.  The  aocre  fact  that  appelant  may 
have  sougM  the  meeting  wUh  deceased  for 
the  purpose  and  with  tlie  intent  to  bring  on  a 
difficulty  would  not  pec  se,  forfeit  tbe  right 
of  self-defense  The  law  la  that  if  be  sought 
deceased  for  the  pnrposc  of  provoking  a  diffi- 
culty, and  did  some  act  or  made  some  decla- 
ration calenlated  to  provoke  a  difficulty,  then 
hia  right  of  sclf-defenac  would  be  forfeited. 
If  appellant  aeugbt  deceased  and  did  said 
act  or  made  said  dedaratloa  for  the  purpose 
of  bringing  on  a  difficulty  and  thereby  kill- 
ing deceased,  then  appellant  would  be  goilty 
of  murder.  If  he  did  not  bring  on  the  diffi- 
culty for  the  purpose  of  killing  deceased,  but 
his  own  wrongful  act  aa  stated  above, 
brought  on  said  difficnlty,  tben,  if  the  kUUi^ 
ensued  on  the  part  of  appellant  be  wonld  be- 
guilty  of  manslaughter.  We  have  on  various 
occasions  dtscnsaed  the  law  in  reference  to 
this  matter,  and  have  uniforn^  held  tlxait  the 
bare  Intent  to  provoke  a  difficulty  will  not  au- 
thorize a  charge  on  provoking  tbe  difficnlty. 
Shannon  v.  State,  35  Tex.  Cr.  K.  2,  28  S.  W. 
687,  60  Am.  St  Rep.  17;  Tollett  v.  Same 
(Tex.  Cr.  App.)  5S  S.  W.  575;  young  v.  Same, 
Id.  333. 

For  tbe  errors  discussed  the  Judgment  I* 
rercn-sed  and  the  cause  remanik!dQ|p 
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BAINE8  T.  BTATSl. 

(Contt  «t  Criminal   Appeals  of  TexM.     FeU 

19,  1902.) 

BOUICIDB  —  ASSAULT  —  TRIAIj  —  DISQVAUFI- 
CATION  OP  JWDOIi  —  BVIDBNCE  —  DBCLAKA- 
TIONS— IDENTITY— BAD  FEELING  BETWEEN 
PARTIES— HABMLBI3S  ERROR  —  AROUMKNT  — 
AliLUaiON  TO  FORMBR  CONVICTION— BILLS 
OP  EXCEPTIONS-SOFFICIBNCY  FOR  REVI- 
SION. 

1.  A  Judge  Is  not  disqualifitd  because  he  had 
ptopoaed  to  assist  the  prosecution,  as  counsel, 
for  a  certain  fee,  which  was  never  arranged  or 
agreed  to  be  paid. 

2.  In  a  prosecotion  tot  aaMoit  with  intent  to 
mitEder,  an  objection  to  proMCOtrix's  tastiinon^ 
that  she  found  some  of  hex  clothing  with  oU 
poured  on  it  was  not  well  taken;  the  circum- 
stances tending  strongly  to  show  that  it  was 
done  by  a<toii6ed,  wbok  from  the  evidence  of  the 
praaecHtriz  and  her  suiter,  was  the  only  person 
in  the  house  at  the  time. 

3.  Bills  of  exceptions  to  the  admissioii  of  tes- 
timony that  a  proeccutiix  twice  testified  before 
the  grand  Jury  cannot  be  revised  where  they  do 
not  show  what  her  testimony  was. 

4.  In  a  prosecution  for  assault  with  intent  to 
murder,  the  state  was  properly  permitted  to 
■how  by  tho  pcoaecntrix,  who  was  hostile  to- 
wacd  iC  the  state  of  feeling  ezistiag  between 
her  and  accused. 

B.  In  a  prosecution  fOr  assault  with  intent  to 
marder,  it  was  competent  to  show  that  gromid 
near  the  houae  where  tlM  aoaautt  occacred  ap- 
peared on  the  next  morning  to  have  been  dis- 
turbed, as  if  some  one  had  been  there,  without 
first  identifying  the  trades  as  defendant's,  and 
ahowlns  that  he 'had  distorbed  it. 

6.Bvideiice  that  either  when  called  on,  next 
morning  after  prosecutrix  was  shot,  or  with- 
out being  called  on,  accused  refused,  without 
apparent  reasoD,  tO'  help  witnesaes  hunt  for 
track*  of  the  guilty  persoa,  or  to  asiiet  them  in 
searching  for  evidence^  was  material. 

7.  Witnesses  may  testify  that  footprints  ob- 
served about  the  scene  of  an  assaalt  with  in- 
tent to  marder  appeared  to  be  the  same  as  de- 
fendant's, though  no  measacemcnt  thereof  was 
made. 

8.  In  a  prosecution  of  accused  for  shooting 
Ms  stater-in-law,  it  was  competent  to  show  tM 
character  of  shot  taken  out  of  the  pocket  of  a 
pair  of  pants  which  were  found  at  his  house, 
and  which  a  witness  stated  belonged  to  ac- 
cused. 

9.  It  was  also  competent  for  a  wMaess  to  tes- 
tify that  a  piece  of  paper  exhibited  to  him  in 
court  looked  like  the  same  piece  that  was  got- 
ten at  defendant's  residence  on  the  morning 
after  tbe  sbootiag,  and  that  he  believed  and 
took  it  to  be  tbe  same  piece  of  paper  which  was 
shown  to  have  l>een  taken  from  tbe  pants  pocket 
of  defendant;  the  piece  having  been  turned 
over  to  a  witness,  and  by  him  handed  to  the 
district  attorney. 

10.  Where  defendant  attempted  to  show  by  a 
witness  that  there  was  no  motive  for  his  shoot- 
ing the  witness'  daughter,  on  the  ground  that 
good  feeling  existed  between  all  the  parties,  it 
was  competent  for  the  state  to  show  that  dif- 
ferences did  exist  between  them. 

11.  An  assault  with  intent  to  murder  occurred 
after  dark  in  midsummer,  and,  if  accused  was 
guilty  thereof,  he  must  have  gone  from  his 
boose,  some  three  miles,  and,  after  the  deed 
was  accomplished,  must  have  gone  rapidly  back 
to  his  home.  Held,  that  evidence  that  his  shirt 
was  fonnd  hanging  in  his  room  the  next  morn- 
ing in  a  wet  or  damp  condition  was  material. 

12.  Where  the  theory  of  the  state  was  that 
accoKed  shot  prosecutrix  because  he  was  de- 
feated in  his  attempts  to  seduce  her,  and  in 
■upport  thereof  it  produced  evidence  of  a  num- 
ber of  cireomstances  tending  to  show  such  at- 
tempts, it  was  competent  for  it  to  show  that  the 


feeling  existing  between  them  waa  bad,  and 
that  she  did  not  like  him.  especially  as  she 
showed  herself  to  be  a  reluctant  witness. 

13.  An  officer  testifying  to  a  declaratios  by  the 
accused  stated  that  lie  warned  hiai  aftsr  his 
arrest,  and  told  him  that  unytluDg  he  might 
say  to  him  might  be  used  against  him  as  evi- 
dence. Held  adequate,  and  to  authorize  tbe 
admission  of  the  statement  mode  thereafter. 

14.  In  a  prosecution  for  assault  with  intent  to 
murder,  in  which  an  alibi  was  set  up  by  de- 
fendant, evidence  of  defendant's  declaration, 
made  after  his  arrest,  tending  to  show  tbat 
at  the  time  in  quastiom  there  wasi  uo  one  at 
his  home  but  hijnselfj  was  pertinent  to  meet 
such  defense,  as  showing  that  it  was  an  after- 
thoneht  and  fabricated. 

15.  In  a  preaeontlen  for  asaauM  witb  intent  to 
murder,  witnessw,  in  identifying;  acotned  as 
being  in  a  certaia  room  where  they  were  sleep- 
ing some  time  before  the  shooting  occurred, 
were  property  aBewed  to  identify  him'  by  bis 
broken  azm»  and  bsvinc  it. in  a  sling,  wiMchi  it 
seems,  was  his  condition  at  tbe  time. 

16.  A  violation  of  the  inhibition  contained  in 
Code  Or.  Proe.  art  823,  agaiint  tbe  allosion  In 
argument  to  a  former  convictioiit.  does  not  con- 
stitute reversible  erroc,  if.it  is  evident  that  it 
was  unintentional,  and  the  matter  was  refer- 
red to  accidentally,  and  for  no  ulterior  pur- 


Appeal  from  district' coort,  Erath  connty;. 
W.  J.  Oxford,  Jndge. 

TH)iA  Balnes  was  conrteted  of  an  assault 
with  Intent  to  murder,  and  he  appeals.  Af- 
firmed. 

Daniel  A  Keith,  foe  appellant.  Robt.  A> 
John,  Asst  Atty.  Gen.,  for  tba  State. 

HBNDEBSON,  J.  Appellant  was  convict- 
ed of  an  assaalt  with  Intent  to  murder,  and 
his  punishment  assesEed  at  conflnameut  in 
the  penitentiary  for  three  years.  This  is 
the  second  appeal;  tbe  former  appeal  being 
reported  in  61  S.  W.  llfl,  312,  1  Tex.  Ct. 
Kep.  816.  The  facts  on  this  trial  are  sub- 
stantially the  same  as  on  the  former  trial, 
except  several  witnesses  testified  on  thU 
trial  who  did  not  testify  on  the  former.  But 
the  state's  theory  and  the  defendant's  were 
the  same  on  both  trials. 

In  the  motion  for  new  trial,  ai^ellant,  for 
tbe  first  time,  raises  the  question  as  to  the 
qualification  of  tbe  judge  to  try  tbe  case; 
the  ground  of  disqualification,  as  Urged  by 
him,  being  that  tbe  judge,  before  he  came 
on  tbe  bench,  was  of  coimsel  in  the  cose- 
To  support  this  motion,  appellant  relied  on 
tbe  aflldavlt  of  J.  O.  Freeman,  who  testified, 
in  effect:  That  he  went  to  the  ofilce  of  W. 
J.  Oxford  to  employ  lilm.  After  consulting 
with  him  in  regard  to  tbe  case,  he  made  a 
contract  with  blm  as  to  what  his  fee  would 
be  to  assist  iu  the  prosecution  of  defendant 
and  $75  was  agreed  on  as  the  fee.  That 
the  said  Oxford  advised  affiant  that  he 
thought  defendant  could  be  convicted  of 
making  an  assault  in  disguise,  and  defend- 
ant given  a  heavy  penalty  for  the  offenBC. 
That  said  Oxford  advised  affiant  tbat  be  be- 
lieved defendant  guilty,  and  could  prosecute 
defendant  to  conviction,  and  that,  after  re- 
lating to  Oxford  tbe  circumstances  against 
defendant,  the  said  Oxford  advised  affiant. 
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as  aforesaidL  That  afterwards  af9ant  was 
advised  not  to  employ  private  counsel  to 
prosecute  defendant,  and  be  failed  to  pay 
said  Oxford  the  fee  agreed  upon,  and  let 
the  matter  drop.  The  state  controverted  the 
grounds  of  disqualification,  introducing  wit- 
nesses who  were  present  at  the  alleged  trans- 
action between  said  J.  O.  Freeman  and  W. 
J.  Oxford,  to  wit,  W.  J.  Oxford,  Ell  Oxford, 
and  Lee  Oxford;  the  latter  not  being  re- 
lated to  the  Judge.  These  witnesses  flatly 
deny  the  employment  of  said  Oxford  as  an 
attorney.  They  state,  in  effect;  That  Free- 
man was  drinking  at  the  time  he  came  Into 
Oxford's  ofDce,  and  spoke  about  employing 
bim;  asked  him  what  he  would  take  as  a 
fee,  and  he  replied,  "One  hundred  dollars." 
Freeman  then  said  that  his  neighbors  pro- 
posed to  help  him  raise  the  fee,  if  they  covlA 
agree  on  It,  and  that  Oxford  then  told  him 
he  would  take  $75  if  the  fee  was  made  up 
in  that  way.  That  Freeman  may  have  told 
Oxford  something  about  the  case.  Oxford 
lilmself  did  not  remember.-  That  Freeman 
told  him  he  knew  appellant  was  guilty  of 
that  offense,  and  guilty  of  burning  his  barn, 
and  wanted  him  prosecuted.  That  he  gave 
no  advice  about  the  case,  and  that  Freeman 
never  returned  to  employ  him.  That  some 
time  afterwards  he  asked  him  about  it,  and 
lie  said  that  he  had  conferred  with  the  dis- 
trict attorney,  who  said  he  did  not  need  any 
help  to  prosecute  the  case;  that  he  had 
dropped  the  matter.  The  other  two  wit- 
nesses corroborate  the  Judge  In  his  state- 
ment. The  state  also  introduced  Dr.  Burger, 
who  testified  that  some  time  after  Free- 
man's daughter  was  shot  he  had  three  dif- 
ferent conversations  with  him  about  employ- 
ing Judge  Oxford.  In  the  first  conversation. 
Freeman  told  him  the  neighbors  were  going 
to  make  up  the  money  to  pay  an  attorney. 
The  next  time  Freeman  told  him  he  did 
not  know  about  it,  and  the  last  time  be 
said  positively  he  had  not  employed  and  was 
not  going  to  employ  an  attorney,  but  was 
go\ag  to  let  the  case  take  its  course.  In  ad- 
'dltlon  to  this,  the  state  Introduced  a  num- 
ber of  witnesses  who  testified  that  the  rep- 
utation of  J.  O.  Freeman  for  truth  and 
veracity  was  bad.  On  this  state  of  ease, 
the  court  thought  be  was  not  disqualified, 
and  refused  to  recuse  himself.  Appellant  in- 
sists that  under  the  rule  laid  down  in  the 
Graham  Case,  63  S.  W.  668,  2  Tex.  Ct  Eep. 
821,  the  judge  was  disqualified  to  try  the  case; 
the  only  ground  of  similarity  being  that  the 
matter  of  fee  was  discussed  in  both,  but  no 
fee  ever  paid.  In  the  Graham  Case  it  was 
shown  by  appellant  that  Judge  Goodman  con- 
sulted with  other  attorneys  of  api>ellant  !n 
regard  to  the  case.  We  do  not  understand 
that  the  Judge,  In  his  testimony,  denied  con- 
stiltlng  with  appellant's  attorneys;  but  he 
stated,  however,  that  he  considered  the  con- 
sultation rather  as  a  friend  of  one  of  the 
lawyers  who  was  related  to  appellant,  than 
as  an  attorney  in  the  case.    He  admitted 


that  he  went  to  the  Jail  to  see  appellant,  and 
did  not  deny  that  appellant  may  have  there- 
talked  to  him  about  the  case,  but  stated.  If 
he  did  so,  that  it  wns  voluntarily  made  by 
blm,  without  any  cniisultatlon  or  even  in- 
quiry on  his  part;  that  be  went  there  for 
the  purpose  of  arranging  the  fee.  In  this 
case  the  witnesses  for  the  state  testified  em- 
phatically that  there  was  no  employment, 
and  no  advice  given;  that,  at  moat,  there 
was  only  on  the  part  of  the  Judge  a  propo- 
sition to  take  a  certain  fee,  but  this  fee  was 
never  arranged  or  agreed  to  be  paid.  On 
this  state  of  facts,  we  do  not  believe  this 
case  oomes  within  the  rule  as  laid  down 
in  Graham's  Case,  supra.  If  it  be  conceded 
that  Freeman's  testimony  showed .  an  em- 
ployment, and  advice  given,  this  was  con- 
tradicted, and  his  testimony  overwhelming- 
ly controverted  by  that  offered  on  the  part 
of  the  state.  If  a  Judge  could  be  disquali- 
fied on  this  character  of  evidence,  then  in 
every  case  where  an  attorney  should  be 
spoken  to,  and,  in  response  to  the  question 
of  fee,  should  state  what  amount  he  would 
take  to  prosecute  or  defend  a  case,  and  such 
attorney  should  afterwards  be  dected  Judge, 
and  what  had  previously  transpired  should 
afford  a  ground  of  disqualification.  It  wonld 
follow,  in  order  to  disqualify  a  Judge,  It 
would  only  be  necessary  to  show  that  he  bad 
previously  been  asked  what  he  would  iH-ose- 
cute  or  defend  the  case  for.  We  do  not  be- 
lieve that  any  case  has  gone  to  that  extent 
There  was  no  error  in .  the  refusal  of  the 
trial  Judge  to  recuse  himself. 

Appellant,  by  his  first  bill  of  exceptions, 
raises  the  question  as  to  the  admissibility 
of  the  testimony  of  Minnie  Freeman  to  the 
effect  that  on  one  occasion,  as  she  returned 
with  appellant  from  a  fortune  teller's  whith- 
er they  had  gone,  appellant  offered  to  put 
hlB  arm  around  her  waist,  and  put  bis  arm 
on  the  back  part  of  the  buggy,  but  never 
said  a  word.  This  was  objected  to  by  ap- 
pellant on  the  ground  that  It  was  too  remote 
from  the  time  of  the  shooting  to  show  any 
motive  whatevw.  It  might  be  replied  to 
this  bill,  in  the  first  place,  that  it  does  not 
state  the  time  when  this  occurred.  Accord- 
ingly, we  cannot  tell  how  remote  It  is.  That 
it  was  admissible,  as  showing  motive,  if 
not  too  remote,  we  do  not  understand  to  be 
questioned.  The  motive  relied  on  here  by 
the  state,  as  we  gather  from  the  record,  was 
an  attempt  on  the  part  of  appellant  to  seduce 
prosecutrix,  Minnie  Freeman,  who  was  a  girl 
about  lU  or  17  years  old  at  the  time,  and 
the  sister  of  his  wife.  The  record  tends  to 
show  that  his  attempts  in  this  direction  ex- 
tended over  a  considerable  lapse  of  time. 
Evidence  tending  to  show  motive,  though 
remote,  if  connected  or  manifesting  any  bear- 
ing upon  the  issue,  was  admissible;  its 
weight  being  a  matter  for  the  Jury.  DIU  v. 
State,  1  Tex.  App.  278;  Jones  v.  Same,  4 
Tex.  App.  436;  Rucker  v.  Same,  7  Tex.  App. 
540;  Early  v.  Sam^|^  ^T(^^pg)g^6. 
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The  objection  to  the  testimony  of  Minnie 
Freeman  to  the  effect  that  she  found  some 
of  her  clothing  with  oil  poured  on  It  was  not 
well  taken.  The  circumstances  tend  strong- 
ly to  show  that  this  was  done  by  appellant. 
From  the  evidence  of  both  Minnie  and  her 
sister  Lena,  appellant  was  the  only  person 
at  the  house  at  the  time;  the  other  mem- 
bers of  the  family  being  in  the  field  at  work, 
or  away  from  home. 

Over  appellant's  objections,  the  state  was 
permitted  to  show  by  Minnie  Freeman  the 
state  of  feeling  existing  between  her  and  ap- 
pellant. That  Is,  the  state  asked  the  witness 
what  the  state  of  feeling  was  between  her 
and  defendant,  and  she  replied:  "It  Is  just 
like  it  has  always  been.  If  he  Is  the  one 
that  shot  me,  it  is  hard;  if  he  ain't,  It  ain't 
If  he  Is  the  one,  I  want  him  to  suffer  for  It; 
and,  if  he  ain't,  I  don't."  The  objections  to 
this  are  that  it  was  immaterial  to  show  the 
state  of  feeling  between  appellant  and  the 
witness.  The  court  explains  this  by  show- 
ing that  the  witnes!)  was  hostile .  toward  the 
state.  Under  these  circumstances,  we  think 
It  was  proper  for  appellant  to  have  asked  the 
question,  and  to  have  proved  directly  by  the 
witness  what  her  feelings  toward  defendant 
were,  but  we  do  not  understand  the  witness 
to  so  testify.  Indeed,  her  testimony  is  of  a 
noncommittal  character,  and  we  fall  to  see 
how  it  could  injure  appellant. 

It  is  shown  that  appellant  objected  to  the 
state  showing  that  the  witness  Minnie  Free- 
man was  brought  before  the  grand  jury  after 
she  had  formerly  testified  before  that  body. 
It  Is  not  shown,  however,  what  she  testified 
on  either  occasion,  so  the  bill  is  not  In  a  con- 
dition to  be  revised. 

We  have  no  doubt  that  It  was  competent  to 
show  that  the  ground  near  the  house  ap- 
peared on  the  next  morning  to  have  been  dis- 
turbed, as  if  some  one  had  been  there.  It 
was  not  necessary  to  Identify  appellant's 
tracks  there,  and  show  that  he  had  disturbed 
It,  before  such  evidence  could  be  adduced.  It 
was  merely  necessary  to  show  that  the  signs 
Indicated  some  one  had  been  there. 

Witness  Gordon  testified  that  while  they 
were  looking  for  tracks,  in  order  to  deter- 
mine who  the  guilty  party  was,  defendant  did 
not  help  them  to  bunt  for  tracks  or  any- 
thing. This  was  objected  to  simply  on  the 
ground  that  It  was  not  material.  It  occurs 
to  us  that  this  objection  Is  not  well  taken. 
Indeed,  the  bill  does  not  disclose  the  circum- 
stances or  conditions  under  which  appellant 
was  called  on  to  help  look  for  tracks,  and  In 
that  respect  It  Is  defective.  However,  his 
failure  to  assist  the  parties  who  were  search- 
ing for  evidence  might,  under  circumstances, 
be  very  material  as  a  criminative  fact  against 
him.  His  sister-in-law  had  been  shot  the 
uight  before  by  a  would-be  assassin.  The 
neighbors  were  engaged  In  the  search  to  find 
evidence  which  might  lead  to  the  detection 
and  punishment  of  the  guilty  party.  If  be 
was  celled  on  under  socb  circumstances  to 
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aid  them,  and  refused,  it  might  be  a  circum- 
stance against  him;  or  if  be  was  not  called 
on,  but,  without  assigning  any  reason,  failed 
or  refused  to  assist  his  neighbors  In  search- 
ing for  evidence,  then  such  failure  might  be- 
come an  Inculpatory  circumstance. 

By  bills  of  exceptions  Nos.  7  and  9,  appel- 
lant called  In  question  the  action  of  the  court 
permitting  certain  witnesses  to  state  as  to 
the  similarity  of  tracks  fotmd  between  the 
place  of  the  shooting  and  appellant's  bouse 
with  those  of  appellant's  tracks.  The  wit- 
nesses merely  state  that  the  tracks  looked  to 
them  to  be  the  same;  that  they  did  not 
measure  them;  they  looked  like  appellant's. 
This  testimony  was  objected  to  because  no 
measurement  was  made  of  the  tracks,  and 
consequently  there  was  no  certainty  that  It 
was  the  track  of  appellant,  and  the  testimony 
was  Itrelevant  and  immaterial.  We  think 
the  objection  that  no  measurement  was  made 
by  these  witnesses  of  the  tracks  would  go 
rather  to  the  weight  than  to  the  admissi- 
bility of  the  testimony.  If  the  tracks  ap- 
peared to  the  witnesses  to  be  similar,  and 
they  looked  to  be  the  same  size  as  those 
made  by  appellant,  then  the  evidence  would 
be  admissible.  See  authorities  cited  on  page 
G88,  subd.  "D,"  White's  Ann.  Code  Cr.  Proc. 
Besides,  the  court,  in  its  explanation,  shows 
the  tracks  were  sufficiently  identified. 

In  our  opinion,  it  was  competent  to  show 
the  character  of  the  shot  taken  out  of  the 
pocket  of  appellant's  pants  at  his  house.  The 
witness  shows  they  were  taken  out  of  the 
pants  pocket  of  Balnes,  at  his  home;  that 
the  pants  were  in  the  cradle,  near  the  little 
bed  there.  The  objection  that  the  pants 
were  not  better  Identified  Is  not  well  taken. 
The  witness  stated  that  they  were  Balnes' 
pants. 

We  also  believe  it  was  competent  for  the 
witness  Joe  Gordon  to  testify  that  the  piece 
of  paper  exhibited  to  him  in  court  looked 
like  the  same  piece  of  paper  that  was  gotten 
at  Balnes'  residence  on  the  morning  after 
the  shooting,  and  be  believed  it  was  the 
same  piece  of  paper;  that  he  took  it  to  be 
the  same  piece  of  paper.  The  fact  that  he 
could  not  state  positively  that  it  was  the 
same  paper  would  not  render  the  evidence 
inadmissible.  The  paper  Is  shown  to  have 
been  taken  from  the  pants  pocket  of  the  de- 
fendant; and  It  was  further  Identified  as  the 
piece  of  paper  turned  over  to  Harve  Keith, 
and  by  Keith  handed  to  the  district  attorney. 

The  state  proved  that  the  witness  J.  O. 
Freeman,  father-in-law  of  appellant,  had  pre- 
viously had  some  differences  with  appellant 
This  was  objected  to  on  the  ground  that  it 
was  Immaterial.  The  court  explains  this  by 
stating  that  defendant  had  proved  by  the  wit- 
ness that  the  best  of  feeling  had  always  pre- 
vailed between  himself  and  family  and  de- 
fendant, and  that  thereafter,  on  cross-exam- 
ination, the  state  was  permitted  to  prove  the 
matters  set  out  in  the  bill.  That  is,  as  we 
take  it  defendant  attempted  to  show  by  this 
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witness  there  was  no  motive  for  appellant 
shooting  Minnie  Freeman,  daughter  of  wit- 
ness, on  the  ground  that  good  feeling  existed 
between  all  the  parties.  Therefore  It  "vras 
competent  to  prove  that  dlfterences  existed 
between  them.  However,  If  we  look  to  the 
testimony  of  this  witness  himself.  It  Is  favor- 
able to  defendant,  because  he  testified  that 
all  of  the  differences  had  been  amicably  ad- 
Justed.    It  could  not  prove  hurtful  to  blm. 

The  state  was  permitted  to  prove  by  Mrs. 
Freeman  that  on  the  morning  after  the  as- 
sault and  shooting  of  Minnie  Freeman  at 
her  house,  which  was  some  three  miles  from 
appellant's  house,  she  found  appellant's  shirt 
banging  in  his  room;  that  it  was  damp.  It 
occurs  to  us  that  this  was  a  material  circum- 
stance against  appellant.  The  shirt  was 
identified  as  his.  It  was  damp  on  the  morn- 
ing after  the  shooting,  the  shooting  having 
occurred  about  8  o'clock  the  night  before. 
This  was  on  the  night  of  the  8th  or  9tb  of 
August,— midsummer.  The  weather  was  evi- 
dently warm,  and.  If  appellant  did  the  shoot- 
ing, he  walked  from  his  bouse,  some  three 
miles,  to  the  house  where  prosecutrix  lived, 
and  after  the  deed  was  accomplished  he  must 
have  gone  rapidly  from  there  back  to  his 
home.  Evidently  the  clothes  he  wore  would 
show  some  evidence  of  the  trip,  and  we  re- 
gard the  fact  that  his  shirt  was  found  hang- 
ing In  his  room  the  next  morning  in  a  wet 
or  damp  condition  as  a  material  circumstance 
against  him. 

The  state  was  permitted  to  show  by  Mrs. 
Freeman  that  prior  to  the  shooting  the  feel- 
ing between  Minnie  Freeman,  her  daughter, 
and  appellant  was  bad;  that  she  had  known 
for  some  time  that  Minnie  did  not  like 
Balnes.  This  was  objected  to  on  the  ground 
that  It  was  not  shown  defendant  knew  of 
this  state  of  feeling,  If  It  existed.  The  court 
explains  the  Introduction  of  this  testimony 
as  follows:  That  defendant  had  proved  by 
this  witness  that  he  bad  always  been  very 
kind  to  the  entire  Freeman  family,  buying 
them  books,  clothes,  and  other  things,  and 
that  this  kind  of  feeling  prevailed  between 
the  members  of  the  family  and  defendant; 
and  on  cross-examination  the  state  was  per- 
mitted to  Interrogate  the  witness  as  set  out 
In  the  bill.  We  think,  aside  from  the  court's 
explanation,  that  It  was  competent  for  the 
state  to  show  the  feeling  existing  betwe^i 
Minnie  Freeman  and  defendant  was  not 
good;  that  she  did  not  like  him.  It  will  be 
borne  In  mind  that  the  theory  of  the  state 
was  that  appellant  shot  Minnie  Freeman  be- 
cause she  would  not  yield  to  hia  wishes;  and 
on  this  line  the  state  Introduced  a  number  of 
circumstances  tending  to  show  an  attempt 
on  the  part  of  appellant  to  seduce  Minnie 
Freeman,  such  as  his  attempt  to  put  his  arm 
around  her  waist  on  one  occasion  when  they 
wwe  alone  together,  and  his  proposition  to 
buy  her  dresses  and  to  furnish  her  a  horse 
and  buggy  If  she  would  run  away  with  him; 
and  but  a  abort  time  before  the  shooting. 


when  appellant  took  her  with  hia  family  on 
a  trip,  he  went  to  her  bed,  where  she  was 
sleeping  with  his  wife,  evidently  for  the  pur- 
pose of  tampering  with  her,  as  the  evidence 
shows  that  she  remonstrated,  and  told  him 
If  he  did  not  let  her  alone  she  would  waken 
his  wife.  In  connection  with  all  these  cir- 
cumstances, we  think  it  was  competent  to 
show  that  the  state  of  feeling  was  not  good 
on  her  part  toward  him,  especially  as  she 
showed  herself  to  be  a  reluctant  witness. 

If  there  was  anything  In  the  talk  between 
the  witness  McCoy  and  the  witneos  Smith 
'  at  a  former  term  of  the  court,  the  bill  does 
not  make  It  manifest.  This  conversation  is 
not  stated  between  these  parties,  and  is  ncM: 
In  a  shape  to  be  revised. 

We  believe  it  was  perfectly  competent  for 
the  state  to  prove,  as  waa  done  by  the  wit- 
ness Harve  Keith,  that  he  warned  defendant 
after  he  had  arrested  him,  and  that  he  told 
him  that  anything  he  might  say  to  bim  (vdt- 
ness)  could  be  used  and  might  be  used 
against  him.  as  evidence.  This  warning,  we 
think,  was  adequate,  and  authorized  the 
statement  of  appellant,  made  thereafter, 
"that  on  the  night  of  the  shooting  be  was  at 
home  by  himself,  and  how  could  he  prove 
out  of  this  business;  that  he  did  not  shoot 
the  girl,  but  who  can  he  prove  It  by,  when 
there  was  nobody  at  home  but  himself." 
This  testimony  was  relevant  as  a  declara- 
tion of  appellant  after  he  bad  been  duly 
warned,  and  pertinent  to  meet  the  defense  of 
alibi  set  up  by  him,  showing  that  his  alibi 
was  an  afterthought  and  fabricated,  because 
by  this  te«itlmony  he  waa  shown  to  be  at 
home  by  himself. 

It  occurs  to  us  that  the  Identity  of  defend- 
ant as  being  in  the  room  where  Lena  Free- 
man and  Minnie  Freeman  w^e  sleeping 
some  time  in  June,  1900,  b^ore  the  shooting, 
was  sufficiently  shown  to  authorize  this  tes- 
timony. True,  the  witnesses  Identify  appel- 
lant by  his  broken  arm,  and  having  it  In  a 
sling,  but  It  seems  this  was  his  condition  at 
that  time.  These  observations  would  also 
cover  the  next  bill,  with  reference  to  the  tes- 
timony of  Minnie  Freeman  on  the  same  sub- 
ject. Although  she  did  not  know  who  it 
was,  her  companion.  It  seema,  did  Identify 
him  by  his  broken  arm. 

Appellant  complains  that  F.  H.  Chandler, 
an  attorney  for  the  prosecution,  used  the  fol- 
lowing language  in  his  speech  to  the  Jury: 
"The  witness  MtK}oy  standa  ready  to  do  any- 
thing that  he  Is  called  on  to  do  in  this  case. 
According  to  his  own  testimony,  he  signed 
a  ready-made  affidavit  sent  to  him  by  de- 
fendant's counsel,  and  there  Is  no  evidence 
that  McCoy  dictated  the  affidavit,  or  knew 
what  he  was  expected  to  swear  to  until  the 
date  he  signed  and  swore  to  It.  without  altera 
ing  or  changing  tlie  same  in  any  particular." 
Here  search  was  made  by  counsel  among  the 
papers  of  the  case,  and  the  district  attorney 
was  asked  for  the  affidavit  referred  to,  and 
Informed  counsel  that  the  same  was  lost 
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.And  tben  aald  Chandler  turned  to  the  Jury 
find  said:  "Anyhow,  gentlemen,  I  refer  to 
the  affldavit  of  the  witness  McCoy,  attached 
to  the  motion  for  new  trial."  This  language 
was  objected  to  by  defendant's  counsel  on 
the  ground  that  the  state  was  referring  to 
the  fact  that  defendant  had  before  been 
tried,  and  that  he  had  applied  for  a  new 
trial.  We  presume  that  appellant  seeks  to 
avail  himself  of  the  Inhibition  contained  hi 
article  823,  Code  Cr.  Proc.,  which  provides, 
that  "the  former  conviction  shall  be  regarded 
aa  no  presumption  of  guilt;  nor  shall  it  be 
alluded  to  in  the  argument."  While,  strictly 
construed,  the  statute  would  appear  to  luro- 
biblt  the  barest  allusion  to  a  former  convic- 
tion, yet  we  do  not  talte  it  that  this  would 
constitute  reversible  error.  Campbell  v. 
State,  85  Tex.  Cr.  R.  160,  32  S.  W.  774;  Brant- 
ly  T.  Same  (Tex.  Cr.  App.)  59  8.  W.  892. 
Evidently  the  intent  and  purpose  of  the  stat- 
ute was  to  guard  appellant  against  the  use 
by  the  state  of  his  former  conviction  as  an 
evidence  of  his  guilt  and  it  may  be  that  any 
intentional  allusion  to  a  former  conviction 
ought  to  afford  ground  for  reversal;  but  where 
it  is  evident  there  was  no  intention  to  allude 
to  a  former  conviction,  and  the  matter  was 
referred  to  accidentally  and  for  no  ulterior 
purpose,  in  such  case  it  ought  not  to  afford 
sroond  for  reversal.  In  this  particular  case 
the  record  incidentally  shows  on  the  exami- 
nation of  witnesses  that  there  had  been  a 
former  trial,  yet  that  is  not  considered 
ground  for  reversal,  and  the  jury  were  as 
well  informed  of  the  former  trial  by  that 
means  as  by  the  mere  reference  to  the  for- 
mer trial  which  appears  to  have  been  acci- 
dental OD  the  part  of  counsel. 

We  have  examined  the  record  carefully  In 
this  case,  and,  in  our  opinion,  there  is  no 
Htich  error  as  should  cause  a  reversal.  The 
facts  amply  support  the  verdict,  and  the 
Judgment  Is  affirmed. 


HOUSTON,  B.  &  N.  RY.  00.  v,  POTXARD. 

(Oonrt  of  Clril   Appeals  of  Texas.     Feb.   20, 
1902.) 

RAILROADS— OBSTRUCTION  OF  STREET 
— NEOLIOENCE. 

Where  a  railroad  company  tore  np  the  pave- 
ment at  n  point  where  its  road  intersected  a 
Rtreet.  and  left  stones  lyinfir  at  the  place  with- 
out any  signal  light  to  show  their  presence,  as 
re<]uired  by  an  ordinauce,  vlolatiou  of  the  ordi- 
n.nnoe  constituted  negliirence,  rendering  the  com- 
pany liable  to  a  cyclist  injured  by  colliding 
with  the  stones. 

Appeal  from  district  court,  Harris  county; 
Wra.  H.  Wilson,  Judge. 

Action  by  Ilal  6.  Pollard  against  the  Hous- 
ton, Brazos  &  Northern  Railway  Company. 
From  a  Judgment  in  favor  of  plalnticr,  de- 
fendant appeals.    Affirmed. 

J.  H.  Davenport,  for  appellant.  S.  B. 
Ebrenswerth  and  J.  V.  Meelt,  for  appellee. 


GARRETT,  0.  J.  On  March  8^  1000.  at 
night,  while  traveling  down  Congress  street, 
in  the  city  of  Houston,  on  a  bicycle,  the  ap- 
pellee ran  into  some  stones  at  the  intersec- 
tion bf  Congress  and  Emanuel  streets,  and 
fell,  and  was  hurt.  He  sustained  damages 
from  the  injuries  received  to  the  amount  of 
the  verdict  and  Judgment  It  is  contended 
on  appeal  that  there  was  no  evidence  to 
show  that  the  appellant  was  In  any  way  con- 
nected with  the  presence  of  the  stones  in 
the  street.  Without  setting  out  the  evidence, 
we  think  it  sufficiently  appears  therefrom 
that  the  appellant  was  at  work  on  its  line  of 
railway  at  the  intersection  of  tlie  streets 
mentioned,  and  had  torn  up  the  pavement, 
and  left  the  stones  lying  at  the  place,  and 
that  they  were  dangerous  to  persons  passing 
along  the  street  There  was  no  signal  light 
to  show  the  presence  of  the  stones,  as  was  re- 
quired by  an  ordinance  of  the  city,  and  the 
appellant  was  negligent  in  falling  to  have 
out  the  required  signal  of  danger.  The  Judg- 
ment will  be  affirmed. 

ALffirmed. 


NOWLIN  ▼.  HALL. 

(Cbort  of  Civil  Appeals  of  Texas.     Feb.  26, 

1902.) 

PUBLIC    LANDS— THESPASS   TO   TRY    TITLE— 
TRIAL— EVIDENCE— BURDEN   OP  PROOF 
-JURY  QUESTION. 

1.  The  plaintifT  in  trespeis  to  try  title  between 
applicants  to  purchase  school  lauds,  whose  title 
has  been  disallowed  by  the  commissioner  of  the 
general  land  oBlce,  has  the  burden  of  proving 
that  be  bad  not  preTioua  to  his  application,  pur- 
chased from  the  state  the  amount  of  land  fixed 
by  statute  as  the  maximum  amount  which  one 
person  could  purchase. 

2.  The  verified  application  of  plaintiff  to  pur- 
chase the  lands,  which  recites  that  he  has  pur- 
cliased  no  other  lauds  from  the  state,  does  not 
authorize  the  court  in  trespass  to  try  title  to  find 
such  fact  as  a  matter  of  law,  as  the  certificate, 
even  if  prima  facie  evidence  of  all  the  facta 
stated  therein,  is  the  testimony  of  an  interested 
party,  which  the  jury  may  discredit 

3.  The  statute  proriding  that  bona  fide  owners 
and  actual  residents  of  land  may  purchase  addi- 
tional lands  contiguous  or  withiu  a  radius  of 
five  miles  of  the  purchaser's  home  place,  does 
not  authorize  the  purchase  of  additioual  lands 
at  the  time  of  the  purchase  of  the  land  intended 
as  a  home,  but  the  applicant  must  be  an  actual 
owner  and  resident  on  the  latter  land  at  the 
time  of  purchasing  the  additional  lauds. 

On  rehearing.    Modified  and  affirmed. 
For  former  opinion,  see  66  8.  W.  110. 

KEY,  J.  It  is  earnestly  Insisted  by  coun- 
sel for  appellee  that  this  court  committed 
error  In  holding  that  the  proviso  In  the  stat- 
ute limiting  the  quantity  of  land  that  an 
actual  settler  Is  entitled  to  purchase  placed 
the  burden  upon  appellee  (who  was  plain- 
tiff In  the  court  below)  to  show  that  he  had 
not  previously  purchased  from  the  state  tlie 
quantity  of  school  land  one  person  is  per- 
mitted to  purchase.  We  have  reconsidered 
the  question,  but  have  found  no  reason  for 
changing   the  ruling   complained   of.     The 
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case  of  Culberson  y.  Blanohard,  79  Tex.  491, 
10  S.  W.  700,  relied  upon  by  counsel,  is  not 
in  point.  In  that  case  the  application  to 
purchase  had  been  accepted,  and  the  statute 
as  it  then  existed  declared  such  sales  valid 
unless  suit  was  brought  by  the  state  -within 
one  year  to  set  aside  the  sale.  In  this  case 
the  plaintiff's  application  to  purchase  had 
been  rejected.  True  it  is,  if  he  belonged  to 
the  class  of  persons  authorized  by  statute 
to  purchase  school  lands,  and  had  not  pre- 
viously exhausted  his  right  to  purchase,  and 
compiled  with  the  provisions  of  the  statute 
regulating  the  sale  of  such  lands,  then  he 
acquired  such  right  to  the  land,  or  equitable 
title,  as  would  enable  him  to  maintain  his 
action  of  trespass  to  try  title;  but  the  bur- 
den rested  upon  him  to  show  every  fact  nec- 
essary to  establish  his  equitable  right,  and 
in  order  to  do  that  it  was  necessary  for  him 
to  show  that  his  claim  was  fair  and  just, 
and  not  prohibited  by  the  statute  itself, 
whether  the  prohibition  be  In  the  form  of  a 
proviso  or  otherwise.  This  case  does  not 
com-e  within  that  class  of  cases  in  which  a 
plaintiff  is  not  required  to  prove  a  negative. 
That  rule  does  not  apply  for  two  reasons: 
First,  because  the  plaintiff  Is  asserting  an 
equitable  title  that  has  been  disallowed  by 
the  commissioner  of  the  general  land  office, 
and  must,  therefore,  show  that,  tested  by 
«very  essential  provision  of  the  statute,  he 
is  entitled  to  the  land;  and,  second,  the  neg- 
ative referred  to  is  a  matter  peculiarly  with- 
in his  knowledge,  and  no  hardship  would  be 
imposed  by  requiring  him  to  prove  It.  We 
think  our  construction  of  the  statute  here 
Involved  is  supported  by  the  principle  an- 
nounced and  applied  in  Blum  v.  Looney,  69 
Tex.  1,  4  S.  W.  857. 

The  further  point  is  made  that,  as  the 
plaintiff  stated  in  his  verified  applications 
to  purchase  the  two  tracts  of  land  that  he 
was  not,  either  as  assignee  or  original  pur- 
chaser, the  owner  of  any  other  land  pur- 
chased from  the  state,  and  as  there  was  no 
testimony  to  the  contrary,  it  was  proper  for 
the  court,  in  charging  the  Jury,  to  assume 
the  facts  to  be  as  stated  in  the  application, 
and  not  submit  that  issue  to  the  Jury.  We 
cannot  Indorse  this  contention.  The  plain- 
tiff's applications  to  purchase  were  admissi- 
ble in  evidence  for  the  purjwse  of  showing 
that  he  had  complied  with  the  requirements 
of  the  statute  regulating  the  sale  of  school 
lands;  but,  while  this  is  true,  we  do  not 
understand,  when  such  an  application  is 
placed  in  evidence,  that  it  will  be  i)rima 
facie  evidence  of  all  the  facts  stated  there- 
in. If  this  were  true,  then  when  a  plaintiff 
puts  In  evidence  his  application  to  purchase 
it  would  be  prima  facie  evidence  of  the  fact 
that  he  was  an  actual  settler  upon  the  land 
at  the  time  of  filing  his  application  to  pur- 
chase. If  the  ex  parte  affidavit  of  the 
plaintiff  contained  In  his  applications  to  pur- 
chase can  be  regarded  as  evidence  tending 
to   establish   all  the  facts  therein   stated, 


still,  as  be  was  an  Interested  witness,  the 
jury,  being  the  judges  of  his  credibility, 
were  not  compelled  to  give  credence  to  bis 
testimony,  although  It  may  have  been  un- 
contradicted. Bailroad  Co.  v.  Johnson,  23 
Tex.  Civ.  App.  192,  66  S.  W.  772,  and  cases 
there  cited. 

Tills  disposes  of  the  motion  for  rehearing. 
However,  in  our  former  opinion  one  point 
was  decided  against  appellant  upon  a  mis- 
understanding of  the  record,  for  which  the 
writer  was  chiefly  responsible.  The  plain- 
tiff's applications  to  purchase  both  sections 
of  land  were  made  on  March  15,  1900,  and 
filed  in  the  land  office  March  19,  1900,  and 
both  were  rejected  by  the  commissioner  of 
the  land  office  because  the  land  bad  been 
previously  sold.  The  defendant  claimed  un- 
der one  Buchholz,  who  bad  previously  filed 
applications  to  purchase  the  two  tracts  of 
land;  but  the  one  claimed  by  Buchholz  as 
ills  home  section  was  awarded  to  him  first, 
and  several  days  thereafter  the  other  sec- 
tion was  awarded  to  him.  The  writer  got 
these  applications  and  the  action  of  the 
commissioner  thereon  confused,  and,  npon 
the  theory  that  the  awards  referred  to  were 
made  upon  the  plaintiff's  applications,  we 
held  that  he  was  the  owner  of  section  No.  2, 
bis  home  section,  at  the  time  his  applica- 
tion to  purchase  No.  1  was  considered  and 
approved  by  tbe  commissioner  of  the  land 
office;  and  for  that  reason  it  was  held  that 
he  was  within  the  purview  of  the  statute 
which  authorizes  an  actual,  bona  fide  owner 
of  and  resident  upon  land  to  purchase  other 
land  contiguous  to  or  within  a  radius  of  five 
mtlos  of  his  home  place.  But,  as  a  matter 
of  fact,  the  plaintiff.  Hall,  was  not  the 
owner  of  his  home  section  at  the  time  be 
made  application  to  purchase  the  other  sec- 
tion, and  we  are  now  satisfied  that  he  was 
not  entitled  to  purchase  the  latter.  Our 
ruling  on  this  question  in  the  former  opinion 
was  rested  in  part  upon  the  action  of  tlie 
commissioner  In  awarding  the  land,  and  we 
fell  into  error  In  supposing  that  it  was 
awarded  to  the  plaintiff.  But  if  it  l>e  true, 
as  contended  by  counsel  for  the  plaintiff, 
that  the  action  of  the  commissioner  In  ap- 
proving or  rejecting  an  application  to  pur- 
chase is  wholly  immaterial,  still  tbe  fact 
remains  that  no  one  except  an  actual  owner 
of  and  resident  upon  land  is  entitled  to  pur- 
chase additional  lands  under  the  statute  re- 
ferred to;  and,  after  further  consideration, 
we  are  satisfied  that  he  must  be  such  owner 
of  his  home  place  at  the  time  he  makes  ap- 
plication to  purchase  the  additional  land. 
In  other  words,  we  come  back  to  the  prin- 
ciple discussed  in  the  first  part  of  this  opin- 
ion. The  state  owns  certain  lands,  which  it 
places  upon  the  market  to  be  sold,  not  to 
every  one  who  may  desire  to  purchase,  but 
to  certain  designated  classes  of  persons; 
and  those  who  have  not  obtained  legal  title 
to  such  lands,  and  assert  title  thereto  by  rea- 
son of  compliance  with  the  statute  regulat" 
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lag  the  sale  thereof,  mnat  bring  themselves 
within  the  terms  of  the  statute,  and  show 
compliance  with  all  of  its  reaulrements,  oth- 
erwise they  acquire  no  right  to  the  land. 
Terry  v.  Dale,  65  S.  W.  51,  3  Tex.  Ct.  Rep. 
149.  Hence  we  are  now  of  opinion  that  the 
plaintiff  failed  entirely  to  show  any  right  or 
title  to  section  No.  1,  and  that  the  court 
should  have  directed  a  veraict  ror  the  de- 
fendant as  to  that  tract  of  land,  and  to  that 
extent  our  former  opinion  Is  modified. 


MUMME  V.  McOLOSKEX.i 

(Court  of  (3Til  Appeals  of  Texas.     Jan.  29, 

1902.) 

TRESPASS    TO    TRY    TITLE  —  DEFENSE  —  EVI- 
DENCE—ADMISSIBILITY— SUFFICIENCY— 
IMPROVEMENTS— SUBROOA'nON. 

1.  Proof  of  the  prior  poBaession  of  real  estate 
being  sufficient  to  sustaiu  trespass  to  try  title 
as  against  a  mere  trespasser,  error  assigned  in 
the  admission  of  evidence  concerning  plaintilTs 
title  will  not  be  considered  ou  appeal. 

2.  Where  land  belonging  to  another  is  sold  for 
taxes  against  J.,  who  was  a  trespasser  thereon, 
the  judgment,  deed,  and  writ  of  possession  are 
inadmissible  in  trespass  to  try  title  brought  by 
the  real  owner  against  the  tax  purchaser  in  pos- 
session, as  such  evidence,  though  cousidered  in 
connection  with  evidence  that  J.  held  possession 
of  the  land  and  returned  the  same  for  taxation, 
and  though  the  tax  purchaser  considered  J.  as 
the  owner  thereof,  is  insufficient  to  show  that 
the  purchaser  is  not  a  mere  trespasser,  and  will 
not  support  a  plea  of  improvements  in  good 
faith. 

."?.  Where  n  tax  sale  of  land  is  void  for  the 
ren«on  that  the  Innd  is  not  the  property  of  the 
tM>raon  for  whose  taxes  it  is  sold,  the  tax  pur- 
chaser, on  the  recovery  of  the  property  hy  the 
owner  in  trespass  to  try  title,  will  not  be  sub- 
rogated to  the  rights  of  the  state  for  taxes  paid, 
or  be  entitled  to  he  reimbursed  from  the  owner. 

Appeal  from  district  court,  Atascosa  coun- 
ty;   M.  F.  Lowe,  Judge. 

Trespass  to  try  title  by  Catherine  McClos- 
key  against  Theo.  Mumme.  From  a  Judg- 
ment In  favor  of  the  plaintiff,  the  defendant 
appeals.    Affirmed. 

Action  of  trespass  to  try  title,  brought  by 
appellee  against  appellant,  to  recover  187 
acres  out  of  an  original  surrey  of  640  acres. 
No.  369,  originally  granted  to  Samuel  Swart- 
wont,  assignee,  and  for  damages.  From  a 
judgment  in  favor  of  appellee  for  the  re- 
covery of  the  premises  and  $120  damages 
this  appeal  is  prosecuted. 

The  undisputed  evidence  shows  that  Pat- 
rick McCloskey  bought  the  640-acre  survey, 
of  which  the  land  in  controversy  is  a  part, 
in  1872,  and  with  his  wife,  Catherine  (ap- 
pellee), immediately  went  into  possession 
thereof.  Patrick  died  in  1880.  From  the 
time  be  bought  up  to  his  death  be  remained 
in  posseeslon  of  the  land,  and  in  1885  In- 
closed the  entire  tract  by  a  fence,  which  in- 
closure  has  been  continuously  maintained  to 
the  present  time.  After  his  death  his  wife, 
appellee,  continued  in  possession  and  actual 
occupancy  of  the  premises  until  In  February, 

*  Rehearing  denied  February  26,  1S02,  and  writ  ol 
•rror  denied  by  euprenie  court, 


1900,  when  the  appellant,  without  her  con- 
sent, entered  upon  and  took  possession  of 
the  part  of  the  survey  in  controversy.  It 
appears  from  the  pleadings  of  the  parties 
that  appellant  went  In  possession  of  the 
land  under  a  sheriff's  deed,  made  to  him  by 
virtue  of  a  sale  under  a  decree  of  foreclo- 
sure of  an  alleged  lien  for  taxes  on  the  prem- 
ises rendered  In  favor  of  the  state  against 
one  James  McCloskey  by  the  district  court 
of  Atascosa  county  on  the  4th  day  of  Oc- 
tober, 1897.  The  appellee  was  neither  a 
party  to,  nor  had  any  notice  of,  the  pro- 
ceedings in  which  the  decree  was  rendered 
under  which  appellant  purchased.  It  does 
not  appear  that  James  McCloskey,  against 
whom  the  decree  was  rendered,  ever  had  or 
claimed  any  interest  in  the  land.  On  the 
contrary,  it  is  shown  that  he  bad  no  in- 
terest or  claim  in  or  to  any  part  of  it.  He 
never  rendered  the  land  for  taxes  either  for 
himself  or  any  one  else.  But  it  is  indis- 
putably shown  from  the  evidence  that  the 
appellee  was  in  actual  possession  of  the 
premises  when  the  decree  against  James  Mc- 
Closkey for  taxes  was  entered,  as  wen  as 
when  the  land  was  sold  thereunder  and  en- 
tered upon  by  appellant,  cultivating  and 
claiming  the  same  as  her  property.  The  evi- 
dence shows  that  during  the  time  possession 
of  the  premises  was  withheld  by  appellant 
from  appellee  Its  rental  value  was  $120. 

T.  M.  West,  for  appellant  T.  F.  Shields, 
for  appellee. 

NBIIX,  J.  (after  staUng  the  facts).  1.  As 
proof  of  appellee's  prior  possession  entitled 
her  to  recover  against  appellant,  who  Is  a 
mere  trespasser  (Lockett  v.  Glenn  [Tex.  Sup.] 
65  S.  W.  482;  Watklns  v.  Smith,  91  Tex. 
592,  45  S.  W.  560),  It  is  unnecessary  for  us 
to  consider  any  of  the  assignments  of  error 
In  relation  to  the  admission  In  evidence  of 
her  title  papers.  ' 

2.  Had  the  Judgment  rendered  in  favor  of 
the  state  against  James  McCloskey  fore- 
closing the  lien  on  the  land,  the  deed  made 
by  the  sheriff  to  Mumme  by  virtue  of  the 
sale  thereunder,  and  the  writ  of  possession 
issued  after  the  sale  in  bis  favor,  been  ad- 
mitted in  evidence,  proof,  in  connection  with 
such  documents,  that  James  McCloskey  held 
possession  of  the  land,  had  rendered  it  for 
taxes,  and  that  appellant  considered  Mc- 
Closkey its  owner,  would  not  have  relieved 
bim  from  the  attitude  of  a  trespasser,  nor 
have  supported  his  plea  of  improvements  in 
good  faith.  "The  existence  of  good  faith  Is 
a  fact  to  be  established  by  evidence  of  other 
facts  tending  to  show  that  the  person  assert- 
ing it  at  the  time  he  made  Improvements  on 
the  land  believed  himself  to  be  the  owner 
and  had  grounds  for  such  belief  such  as 
would  ordinarily  be  satisfactory  to  one  un- 
learned in  the  law,  but  of  ordinary  intelli- 
gence, after  having  made  such  inquiry  as 
the  law  presumes  every  person  desiring  to 
buy  land  will  make  as  an  ordinarily  prudent 
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man  for  bis  own  protection  ought  to  make." 
Holateln  v.  Adams,  72  Tex.  4S0,  10  S.  W. 
660.  Tbe  testimony  offered  would  not  tend 
to  disclose  title  or  semblance  of  title  in  ap- 
pellant. "That  defendant,  Mumme,  consid- 
ered James  McCloekey  the  owner  of  the 
land,"  appears  to  be  tbe  sole  source  of  good 
faith  on  which  he  relies.  This  amounts  to 
nothing.  Armstrong  v.  Oppenhelmer,  84 
Tex.  367,  19  S.  W.  620.  Therefore  tbe  court 
did  not  err  In  refusing  to  admit  the  judg- 
ment, deed,  and  writ  of  possession  aboye 
referred  to  In  evidence. 

3.  Appellant  being  a  stranger  to  tbe  title, 
and  haTing  purchased  at  a  void  tax  sale, 
equity  wUl  not  subrogate  him  to  tbe  rights 
of  the  state  for  taxes  paid,  nor  entitle  him 
to  be  re-lmborsed  by  the  owner  In  a  suit 
brought  by  her  to  recover  her  property. 
McCormlck  t.  Edwards,  69  Tex.  106,  6  S. 
W.  82;  Eustls  v.  City  of  Henrietta,  90  Tex. 
<68,  39  S.  W.  567;  Broxson  v.  McDougal, 
70  Tex.  64,  7  S.  W.  591;  Capt  v.  Stubbs,  68 
Tex.  222,  4  S.  W.  467;  Furche  v.  Mayer  (Tex. 
OlT.  App.)  29  S.  W.  1099.  Therefore  the 
court  did  not  err  in  overruling  appellant's 
special  exception  to  appellee's  petition,  nor  In 
refusing  to  render  Judgment  in  his  favor  for 
taxes  alleged  to  have  been  paid  by  him  on 
the  land. 

There  Is  no  error  requiring  a  reversal  of 
the  Judgment,  and  It  Is  affirmed. 


WALSH  V.  FORD.l 

(Court  of  Civil  Appeals  of  Texas.     Dee.  7, 

1901.) 

VBNDOR  AND  PURCHASER— NONPAYMENT  OF 
PURCHASE  PUICB— VENDOR'S  LIEN— RESCIS- 
SION OF  SALE-RECOVERY  OF  LAND— ESTOP- 
PEL—CONDITIONS  PRBCBDBNT— JUDOMBNTS 
—RES  ADJUDICATA. 

1.  Where  a  deed  recites  as  Its  consldeiatioa 
one  note  for  |5.'50,  which  note  is  expressly  made 
a  second  vendor's  lieu  on  the  property,  and  ten 
notes  for  $120  each,  which  notes  are  expressly 
made  a  first  vendor's  lien,  and  the  vendee  ac- 
cepts title  thereunder,  he  will  not  be  heard  to 
attack  the  recitals  of  the  deed  and  defeat  the 
lien  by  showing  that  the  last-mentioned  notes 
were  not  given  for  the  purchase  money,  hut  to 
secure  a  loan  made  to  him  by  the  vendor. 

2.  An  own  or  of  land  agreed  to  sell  It  to  de- 
fendant for  If550,  and  to  loan  him  $1,200  to 
erect  a  house  thereon,  notes  to  be  given  for 
both  amounts,  and  the  $1,200  to  be  made  a  first 
vendor's  lien  aud  the  $550  a  second  vendor's 
lien.  The  $1,200  was  advanced  and  used  as 
agreed,  $500  being  so  used  before  the  execution 
of  the  deed,  which  retained  the  contemplated 
liens.  Held,  that  the  whole  sum  was,  in  effect, 
given  in  payment  for  the  property,  and  the  own- 
er accordingly  retalued  the  legal  title  until  all 
the  notes  were  paid,  and  his  rights  were,  there- 
fore, superior  to  any  homestead  rights  acquired 
by  defendant. 

3.  The  owner,  by  collecting  the  $f)50  and  half 
the  remaining  $1,200,  and  by  permitting  defend- 
ant to  make  improvements  on  the  laud,  could 
not  be  estopped  to  rescind  the  sale  on  nonpay- 
ment of  the  bnlnnce. 

4.  A  vendor  of  land,  whose  deed  retains  a  lien 
(or  the  unpaid   purchase  money,   may,   on   his 


'  Rehearing  denied   January   U,  1902,   and  writ  of 
•rror  denied  by  supreme  court. 


vendee's  default,  bring  trespass  to  try  title,  and 
recover  the  land,  without  returning  tbe  part  of 
the  purchase  price  which  has  been  paid. 

5.  A  third  person  sold  land  to  defendant,  re- 
serving a  vHidor's  lien  for  the  unpaid  purchase 
money,  and  transferred  the  notes  evidencing  the 
same  to  the  J.  Co.  nhe  notes  not  bein^  paid. 
the  company's  receiver,  and  afterwards  the  com- 
pany itself  as  substituted  plaintiff,  brought  tres- 
pass to  try  title  to  recover  the  laud.  Prior 
thereto,  in  1898,  J.  himself  had  brought  tres- 
pass to  try  title  against  defendant,  the  answer 
In  that  suit  setting  up  the  same  defenses  as  in 
the  later  suit,  but  further  pleading  that  plaintiff 
relied  on  a  trustee's  sale  made  at  defendant's 
request;  that  the  sale  bad  never  been  consum- 
mated, or  the  trustee's  deed  delivered.  The  last 
defense  was  established,  and  verdict  directed 
for  defendant.  Beld  not  to  sustain  a  plea  of  res 
adjudicata,  the  pai-ties  in  the  later  suit  not  be- 
ing the  same,  and  the  issues  there  not  having 
been  determined  in  the  earlier  action. 

Appeal  from  district  court,  Dallas  county: 
Richard  Morgan,  Judge. 

Snlt  by  T.  W.  Ford,  receiver,  against  James 
I.  Walsh.  Judgment  in  favor  of  the  J.  B. 
Watklns  Land  &  Mortgage  Company,  substi- 
tuted plaintiff,  and  defendant  appeals.  Af- 
flrmed. 


J.  O.  Muse,  for  appellant 
for  appellee. 


T.  Watts. 


BOOKHOUT,  J.  Suit  In  trespass  to  try 
title  by  T.  W.  Ford,  receiver  of  the  J.  B. 
Watklna  Land  &  Mortgage  Company,  filed 
February  6,  1900,  against  James  I.  Walsh 
as  defendant  Tbe  receivership  being  ter- 
minated pending  this  suit  the  J.  B.  Watklns 
Land  &  Mortgage  (Company  substituted  Itself 
as  plaintiff  herein  in  lieu  of  T.  W.  Ford,  re- 
ceiver, and  thereafter  prosecuted  this  suit  as 
plaintiff  for  its  own  benefit  Trial  by  Jury 
resulted  In  a  verdict  for  tbe  J.  B.  Watklna 
Land  &  Mortgage  Company  for  the  property 
In  controversy,  consisting  of  a  house  and  lot 
in  the  town  of  Oak  Cliff,  the  verdict  being 
directed  by  the  court  under  a  peremptory 
charge.  Judgment  in  accordance  with  the 
verdict  The  defendant  James  I.  Walsh,  has 
appealed. 
The  issues  presented  by  the  answer  were: 
(1)  The  petition  of  T.  W.  Ford,  receiver, 
alleged  that  on  the  30tb  of  March,  1889,  M. 
J.  Dart  conveyed  the  lot  in  controversy  to 
James  I.  Walsh.  That  the  purchase  money 
was  evidenced  by  ten  promissory  notes  ex- 
ecuted by  Walsh  to  Dart  each  for  the  sum  of 
$120,  of  date  March  30,  1889,  and  payable  to 
the  order  of  M.  J.  Dart  on  or  before  24,  30, 
36.  42,  48,  54,  60,  66,  72,  and  78  months  from 
date,  respectively,  each  bearing  Interest  at  9 
per  cent  payable  semiannually,  and  alleged 
that  said  deed  expressly  reserved  a  vendor's 
lien  to  secure  the  payment  of  tbe  notes;  that 
thereafter,  before  the  maturity  of  said  notes, 
M.  J.  Dart  indorsed  each  of  said  notes  to  the 
J.  B.  Watklns  Land  &  Mortgage  Company, 
and  It  became  tbe  owner  of  the  same;  that 
Walsh  has  paid  Ave  of  said  notes,  and  that 
five  are  unpaid;  that  on  August  28,  1896,  M. 
J.  Dart  conveyed  the  l^al  and  superior  title 
in  him  by  virtue  of  said  vendor's  lien  notes 
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to  tbe  3.  B.  Watklns  Land  &  Mortgage  Com- 
pany, who  thereby  became  Invested  vrlth  the 
legal  title  to  the  property;  that  on  January 
2o,  1900,  the  receiver.  Ford,  declared  the 
sale  rescinded  because  of  tbe  nonpayment  of 
the  last  five  of  said  notes.  Then  followed 
the  usual  allegations  of  trespass  to  try  title, 
and  the  allegation  that  a  dwelling  and  out- 
houses were  situated  upon  said  lot,  alleging 
the  rental  value  of  the  property  to  be  $15 
per  month. 

(2)  The  defendant,  by  first  amended  orig- 
inal answer,  filed  June  5,  1900,  pleaded  a 
general  denial  and  not  guilty,  and  in  para- 
graphs 4  and  5  of  Bald  answer  alleged  that 
on  and  prior  to  March  1,  18S0,  M.  J.  Dart 
was  the  owner  of  the  lot  described,  and  tliat 
on  the  said  date  the  defendant,  Walsh,  con- 
tracted with  him  for  tbe  purchase  of  tbe  lot 
for  the  sum  of  $550,  purchase  price  thereof, 
and  also  contracted  at  the  same  time  for  a 
loan  of  $1,200  from  said  M.  J.  Dart,  the  agent 
of  the  J.  B.  Watklns  Land  &  Mortgage  Com- 
pany, to  be  secured  upon  said  lot  contracted 
to  be  purcliased;  that  it  was  agreed  that  tbe 
borrowed  money  in  the  sum  of  $1,200  should 
be  a  first  lien  upon  tbe  lot,  and  that  the  $550 
purchase  money  for  the  lot  should  be  a  sec- 
ond lien  thereon;  that  thereafter,  on  March 
30.  1880,  M.  J.  Dart  conveyed  tbe  lot  to  tbe 
defendant,  Walsh,  in  accordance  with  said 
agi-eement,  and  that  tbe  said  Walsh  execut- 
ed to  M.  J.  Dart  a  note  for  $550,  the  pur- 
chase price  of  the  lot,  which  was  made  a  sec- 
ond lien  by  the  terms  of  the  deed,  the  same 
payable  to  M.  J.  Dart,  and  also  executed  tbe 
ten  notes  of  $120  each  described  in  the  plain- 
litTs  petition,  which  said  notes  were  executed 
In  order  to  secure  the  $1,200  which  had  been 
loaned  and  agreed  to  be  loaned  by  tbe  said 
Uart  to  the  said  Walsh,  which  said  notes 
were,  by  the  terms  of  the  deed,  constituted 
a  first  lien  upon  tbe  lot;  that  in  fact  the  $550 
note  represented  tbe  purchase  price  of  the 
lot,  and  that  said  ten  notes  for  $120  each  was 
but  the  method  employed  by  M.  J.  Dart  in 
securing  the  loan  of  tbe  said  $1,200  afore- 
said, and  in  fact  constituted  but  a  mortgage 
lien  as  security  for  their  payment,  and  in  no 
sense  represented  a  part  of  the  purchase  mon- 
ey; that  M.  J.  Dart  was  the  general  agent  of 
the  J.  B.  Wattsins  Land  &  Mortgage  Comx)any, 
engaged  In  lending  money  in  Texas,  and  that 
xaid  Dart,  acting  as  the  agent  of  said  com- 
pany, loaned  to  the  defendant,  Walsh,  $1,200 
out  of  the  money  of  said  company,  and  was 
acting  for  said  company  as  its  agent  in  mak- 
ing said  loan,  and,  in  order  to  secure  said 
loan,  procured  the  execution  of  said  ten  notes 
for  $120  each  by  the  defendant,  which  notes 
were  to  be  transferred  to  said  company  to 
secure  It  in  said  loan  aforesaid,  and  was  but 
the  method  pursued  and  adopted  to  evidence 
and  secure  tbe  loan,  and  that  said  Dart  did 
in  fact  transfer  said  ten  notes  to  the  J.  B. 
Watkina  Land  &  Mortgage  Company,  which 
company  bad  full  notice  and  knowledge  that 
said  tea  notes  formed  no  part  of  the  purchase 


price  of  the  property,  and  were  bat  a  mort- 
gage to  secure  the  repayment  of  the  money 
so  loaned;  that  the  said  Dart,  in  making  said 
loan  and  transferring  said  notes  to  the  .com- 
pany, was  acting  as  its  agent,  with  full  au- 
thority, and  that  said  company  had  full 
knowledge  and  notice  that  said  ten  notes  rep- 
resented a  loan,  and  were  not  vendor's  lien 
notes  in  fact  when  the  company  acquired 
them,  and  that  in  fact  said  notes  represented 
only  a  mortgage  lien  on  the  property;  that 
the  first  five  of  said  ten  notes  were  duly  paid 
off;  that  the  first  of  the  five  unpaid  notes 
matured  September  30,  1883,  and  the  last 
matured  Septeml>cr  30,  1895,  and  were  barred 
by  limitation  more  than  four  years  prior  to 
the  institution  of  this  suit;  that  the  notes, 
not  being  for  purchase  money,  did  not  con- 
stitute a  vendor's  Hen,  and  that  no  superior 
title  was  vested  either  in  Dart  or  said  com- 
pany by  virtue  of  said  notes  which  would 
enable  the  plaintiff  to  rescind  the  sale  or  as- 
sert the  superior  title  to  the  property;  that 
the  defendant  Walsh,  had  been  continuously 
In  possession  from  a  time  prior  to  the  date 
of  said  deed  of  March  80,  1889,  and,  said 
notes  being  barred  by  limitation,  tbe  plaintiff 
was  not  entitled  to  a  foreclosure  of  any  mort- 
gage lien  by  reason  of  the  notes. 

(3)  In  paragraph  6  of  said  answer  the  de- 
fendant pleaded  homestead,  alleging  that  he 
was  a  married  man,  and  the  head  of  a  fami- 
ly, on  and  prior  to  the  Ist  of  March,  1880, 
when  he  contracted  to  purchase  said  lot 
from  Dart,  and  then  designated  it  as  his 
homestead,  and  proceeded  to  improve  it  for 
occupancy  as  such  with  the  .'i>l,200  borrowed 
as  heretofore  alleged  by  erecting  a  dwelling 
house  and  other  improvements  thereon,  and 
at  the  time  of  the  execution  of  said  deed 
on  March  80,  1889,  had  expended  of  said 
$1,200  not  exceeding  one-half  thereof  in  such 
improvements,  and  immediately  upon  the  ex- 
ecution of  the  deed  occupied  the  property  as 
his  homestead,  and  has  so  occupied  it  con- 
tinuously as  such,  having  no  other  home- 
stead; and  that  said  property  did  not  ex- 
ceed in  value  $2,000,  and  was  situated  in 
Oak  Cliff,  Tex. 

(4)  In  paragraph  7  of  said  answer  the  de- 
fendant pleaded  that  the  $550  vendor's  lien 
note  representing  the  purchase  money  of  the 
lot  had  been  transferred  to  said  company, 
together  with  the  ten  notes  described;  that 
he  had  paid  to  said  company  tbe  $660  note 
and  tbe  first  five  of  the  $120  notes,  aggre- 
gating $1,150,  t>esides  the  interest  from  date 
to  their  respective  maturities;  that  the  said 
company  ratified  and  confirmed  the  pur- 
chase of  the  property  by  the  defendant;  and 
that  he  had  expended  $200  in  other  improve- 
ments; and  that  tbe  company  were  estop- 
ped, having  confirmed  the  sale  and  collected 
the  money  alleged,  from  disattlrming  the 
sale,  and  asserting  title  to  the  property,  and 
that  their  remedy  was  by  foreclosure  oo 
their  mortgage  lien. 

In  tbe  eighth  paragraph  of  his  answer 
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the  defendant  pleaded  an  estoppel  against 
the  plaiutlfT,  for  that  the  Issue  of  title,  as 
alleged  In  the  petition,  Is  settled  and  res 
adjudlcata,  because  on  June  8,  1898,  J.  B. 
Watkins,  for  the  use  and  benefit  of  the  J. 
B.  Watkins  Land  &  Mortgage  Company,  and 
of  the  plaintiff  as  Its  receiver,  filed  suit 
against  this  defendant,  James  I.  Walsh,  in 
trespass  to  try  title,  to  recover  the  same 
identical  property  In  controversy  In  this 
suit;  that  the  same  Issues  In  controversy 
In  this  suit  were  In  controversy  and  present- 
ed in  said  cause  No.  17,191,  and  Judgment 
rendered  adversely  to  the  said  J.  B.  Wat- 
kins, who  -was  acting  for  the  J.  B.  Watkins 
Land  &  Mortgage  Company  and  the  receiver 
herein.  And  appellant,  by  his  trial  amend- 
ment, further  alleged  that  J.  B.  Watkins 
was  the  alter  ego  of  the  J.  B.  Watkins  Land 
&  Mortgage  Company,  and  did  business  un- 
der that  name,  and  owned  all  of  the  stock, 
assets,  and  property  of  the  J.  B.  Watkins 
Land  &  Mortgage  Company.  The  defendant 
prayed  for  cancellation  of  the  notes  by  rea- 
son of  limitation,  and  removal  of  cloud  from 
his  title,  and  In  the  alternative  for  an  ad- 
justment of  equities  as  set  forth  in  his  an- 
swer. By  proper  proceedings  the  J.  B.  Wat- 
kins Land  &  Mortgage  Company  was  sub- 
stituted as  plaintiff  in  lieu  of  T.  W.  Ford, 
receiver.  The  special  demurrers  Nos.  1,  2, 
3,  and  4  of  the  J.  B.  Watkins  Land  &  Mort- 
gage Company  contained  in  Its  first  supple- 
mental petition  filed  December  1,  1900,  were 
sustained  as  to  paragraphs  4,  5,  6,  7,  and 
8  of  the  defendant's  first  amended  original 
answer.  The  court  charged  the  Jury  per- 
emptorily to  return  a  verdict  for  the  plain- 
tiff, 

1.  Appellant  groups  bis  first  and  second 
assignments  of  error.  In  the  first  he  com- 
plains of  the  action  of  the  court  in  sustain- 
ing the  special  demurrer  to  the  fourth  and 
fifth  paragraphs  of  his  answer.  In  the  sec- 
ond he  complains  of  the  action  of  the  court 
in  refusing  to  permit  him  to  prove  under 
bla  plea  of  not  guilty  that  the  notes  de- 
scribed In  the  petition  were  not  for  purchase 
money,  but  were  in  fact  for  a  loan  of  the 
J.  B.  Watkins  Land  &  Mortgage  Company, 
and  that  said  vendor's  lien  notes  was  a 
method  employed  to  secure  said  debt  by 
said  company  with  full  knowledge  of  the 
facts,  and  that  defendant  has  had  continu- 
ous possession  of  said  property  since  the 
date  of  said  notes.  The  averments  In  para- 
graphs 4  and  5  of  the  answer  show  that  on 
March  1,  1889,  M.  J.  Dart  was  the  owner  of 
the  lot  described  in  the  petition,  and  on  that 
date  be  contracted  with  the  defendant  to 
sell  him  the  land  for  |650,  and  at  the  same 
time,  and  as  a  part  of  said  contract,  be 
agreed  to  loan  defendant  ?1,200,  said  Dart 
at  that  time  being  the  agent  of  the  J.  B. 
Watkins  Land  &  Mortgage  Company;  that, 
in  order  to  secure  said  purchase  money  and 
said  borrowed  money.  It  was  agreed  tbat 
said  $1,200  should  be  a  first  vendor's  lien 


upon  the  lot  and  the  $550  shoold  be  a  sec- 
ond Hen;  that.  In  accordance  with  this 
agreement,  said  M.  J.  Dart  conveyed  said 
lot  by  warranty  deed  to  the  defendant 
which  said  deed  is  of  record  In  Book  lOi, 
pages  148-150,  Records  of  Deeds  of  Dallas 
county,  Tex.,  to  which  reference  is  made; 
that  the  consideration  recited  In  the  deed  is 
certain  notes,  to  secure  which  a  vendor's 
lien  is  specially  retained.  All  of  said  notes 
bear  interest  at  the  rate  of  9  per  cent,  per 
annum  imtil  maturity,  and  12  per  cent,  aft- 
er maturity  until  paid.  The  last  ten  notes 
were,  by  the  deed,  made  a  first  vendor's 
lien  upon  the  lot  There  was  no  allegation 
of  fraud  or  mistake  in  the  recitals  In  the 
deed.  Thus  it  will  be  seen,  from  the  aver- 
ments of  the  answer,  that  the  deed  through 
which  the  defendant  derives  title  to  the 
property  requires  the  payment  of  the  notes 
described  therein,  and  expressly  retains  a 
vendor's  lien  to  secure  the  same.  The  deed 
expressed  the  terms  upon  which  defendant 
took  title.  Under  Its  terms  defendant  took 
title  to  the,  lot  burdened  with  the  liens  spec- 
ified in  the  deed.  Having  accepted  title  «m- 
der  tltese  terms,  he  cannot  now  be  beard  to 
attack  the  recitations  In  the  deed  for  the 
purpose  of  defeating  the  notes  and  the  lien. 
Paragraphs  4  and  5  of  the  answer  were  In- 
sufficient to  defeat  plaintiff's  cause  of  ac- 
tion, and  the  court  did  not  err  In  sustaining 
exceptions  to  the  same.  Berry  v.  Boggess, 
62  Tex.  241;  Wright  v.  Campbell.  82  Tex. 
S91,  18  S.  W.  706;  Doty  v.  Barnard,  02  Tex. 
104,  47  S.  W.  712;  Jones  v.  Male  (Tex.  Civ. 
App.)  C2  S.  W.  827.  If,  however,  there  was 
error  in  sustaining  the  exception,  then,  un- 
der the  facts  shown  In  the  record,  such 
en-or  was  harmless.  The  defendant  had 
pleaded  not  guilty,  and  nniex  this  pleading 
he  tendered  the  evidence  which  be  sought 
to  have  admitted  under  the  defenses  spe- 
cially set  out  In  paragraphs  4  and  5  of  his 
answer.  The  court  declined  to  admit  the 
evidence,  to  which  the  defendant  excepted, 
and  took  his  bill  of  exceptions,  and  has 
preserved  therein  the  testimony  sought  to 
be  introduced.  Said  testimony  is  to  the 
effect  tbat  on  March  1,  1889,  M.  J.  Dart 
owned  the  lot  In  controversy,  and  was  at 
that  time  the  agent  of  the  J.  B.  Watkins 
Land  &  Mortgage  Company.  On  that  date 
it  was  verbally  agreed  between  said  Dart 
and  appellee,  Walsh,  that  Dart  would  sell 
the  lot  to  Walsh  for  $560,  and  loan  $l,2i)0 
to  Walsh  with  which  to  erect  a  house  on 
the  lot;  that  the  $1,200  was  to  be  secured 
by  a  first  vendor's  lien  upon  the  lot  and  the 
^SO  was  to  be  secured  by  a  second  Hen 
thereon;  that.  In  accordance  with  the  agree- 
ment, Walsh  contracted  for  the  erection  of 
a  house  upon  the  lot,  and  Dart  advanced 
the  money  as  payment  was  required  for  the 
erection  of  the  same;  that  at  the  time  the 
deed  was  made  Dart  had  advanced  about 
$500,  which  was  used  in  the  payment  for 
said  house.    After  the  deed  was  made,  the 
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balance  of  said  f  1,200  was  advanced  by  Dart 
and  paid  oat  by  appellant  for  the  erection 
of  said  house,  which  was  completed  about 
April  Ist,  on  which  date  Walsh,  with  bis 
family,  moved  Into  said  premises,  and  they 
have  since  occupied  the  same  as  their  home- 
stead. Walsh  was,  on  March  1,  18S9,  a  mar- 
ried man  and  the  head  of  a  family,  and  des- 
ignated the  lot  as  a  homestead  when  he 
made  the  verbal  contract. '  In  pursuance  of 
said  agreement  Walsh  executed  the  notes 
recited  in  the  deed,  and  a  deed  of  trust  on 
the  lot  to  secure  the  same.  Dart  executed 
a  deed  for  the  lot  on  March  30,  1889,  In  ac- 
cordance with  the  verbal  contract.  The  deed 
recited  that  it  was  made  In  consideration  of 
the  payment  of  the  notes,  which  are  fully  de- 
scribed. The  mortgage  company  had  full 
knowledge  of  ail  these  facts.  It  was  admit- 
ted that  all  the  notes  described  in  the  deed 
had  been  paid,  except  six,  for  $120  each,  ma- 
turing, respectively,  48,  54,  CO,  66,  72,  and  78 
months  from  the  date  of  the  deed.  These 
notes  were  barred  by  limitation  when  the 
suit  was  instituted.  It  is  conceded  that  ap- 
pellant never  had  title  to  the  lot  prior  to 
the  making  of  the  contract  which  cnlmlnated 
In  the  execution  of  the  deed.  In  this  respect 
this  case  is  distinguishable  from  the  case  of 
Williamson  v.  Huffman  (Tex.  Civ.  App.)  47 
S.  W.  276,  upon  which  appellant  mainly  re- 
lies. The  evidence  tendered  shows  that 
when  the  verbal  contract  was  made  it  was 
agreed,  as  a  part  of  the  contract  that  $1,200 
was  to  be  loaned  by  the  vendor.  Dart,  to  the 
vendee,  Walsh,  for  the  purpose  of  erecting  a 
bouse  upon  the  lot;  that  notes  were  to  be 
execnted  by  Walsh  for  the  $560  and  the  $1,- 
200,  and  a  deed  executed  by  Dart  iu  consider- 
ation of  said  notes  and  a  vendor's  lien  re- 
tained to  secure  the  same.  It  further  shows 
that  this  sum  was  advanced  and  used  in  con- 
structing a  bouse  upon  the  lot,  $500  being  so  i 
nsed  prior  to  the  execution  of  the  deed. 
These  facts  show  that  all  the  notes  were,  In 
effect,  given  in  payment  for  the  property. 
They  represent  the  value  of  the  property  aft- 
er Dart's  money  had  been  used  to  improve  the 
lot.  The  parties  so  treated  the  notes,  and 
the  deed  expressly  retained  a  vendor's  lien 
on  the  property  to  secure  all  of  the  notes. 
Appellant's  homestead  rights  were  subor- 
dinate to  his  title  under  the  deed.  It  fol- 
lows that  the  evidence  tendered  by  appel- 
lant to  prove  the  allegations  in  paragraphs  4 
and  5  of  the  answer  did  not  make  out  a  de- 
fense, and  hence  the  sustaining  the  demur- 
rer to  said  paragraphs,  If  error,  was  harm- 
less. The  action  of  the  court  in  excluding 
this  evidence  is  not  reversible  error,  for  the 
result  must  have  been  the  same  had  the  evi- 
dence been  admitted. 

2.  It  is  contended  that  the  court  erred  in 
sustaining  the  plnintifTs  special  exception 
to  the  seventh  paragraph  of  the  defendant's 
answer,  wherein  the  defense  of  estoppel  was 
Interposed  to  the  plaintiCTs  recovery;  the 
contention  being  that  appellee,  having  col- 


lected the  original  purchase  prii 
the  first  five  of  the  $120  notes  i  ) 
money,  and  permitted  appellant 
provements,  was  estopped  to  res< 
even  though  the  unpaid  notes  sh 
vendor's  lien  notes.  There  is 
this  contention.  The  notes  were 
the  defendant  to  Dart  in  part  i 

the  consideration  stipulated  in  tl 
by  the  terms  of  said  deed  were  i        ; 
dor's  lien  upon  the  property, 
ferred  the  notes,  with  the  supe 
the  property,   to   the   plaintiff.  i 

failed  to  pay  the  notes,  and  : 
that  they  are  barred  by  limltatic 
E(].  Jur.  i  805. 

3.  Again,  it  is  Insisted  by  api 
the   court  erred   in   sustaining 
exception  to  the  eighth  paragrapl 
swer,  wherein  he  alleged  that  h 
the  greater  part  of  the  Indebtedn 
in  the  deed,  and  that  plaintiff  co 
scind  the  sale  without  doing  equK 
dering  back  the  money  paid.    1 
not  to  rescind,  but  to  recover  the  ]      i 
the  ground  that  plaintiff  has  a  sui      i 
Appellant  did  not  tender  the  ba      i 
and  ask  that  he  be  permitted  to  i      •. 
land.    He  was  not  entitled  to  the 
the  purchase   money   paid   by  hi 
Co.  V.  Boon,  73  Tex.  555, 11  8.  W.  5 

V.  Moreman,  84  Tex.  601,  20  S.  W      ! 

4.  Appellant's  seventh  asslgnmei 
complains  that  the  court  erred  In  i 
rlly  instructing  a  verdict  for  th« 
for  that  the  evidence  was  sufflcie 
tain  the  issue  of  estoppel  and  re; 
as  presented  in  the  ninth  paragra 
answer.    The  evidence  showed  thi 

J.  B.  Watkins  filed  a  suit  in  trespi 
title  against  appellant  for  the  lo 
troversy,  said  suit  being  filed  In  tl 
court  of  Dallas  county.    The  auswi 
suit  consisted  of  a  general  demui 
eral  denial,  and  special  answers  s 
the  same  matters  contained  In  tb 
answers  in  this  suit,  and  further 
that  the  plaintiff   in  that  suit  rel 
trustee's  sale  made  at.  the  requet 
fendant,   Walsh,  and  said  sale  hi 
been  consummated,  and  the  trustt 
had  never  been  delivered.    The  last 
was  established,  and  the  court  di 
verdict  for  the  defendant,  Walsh, 
at  bar  was  brought  by  Ford,  receive 
J.  B.  Watkins  Land  &  Mortgage  C 
and  is  based  on  the  superior  title  < 
by  Dart  to  the  said  company.    The 
was  discharged  during  the  pendenc, 
suit,  and  the  company  substituted  t 
tiff.    The  parties  to  this  suit  are 
same  as  those  to  the  former  suit, 
issue  in  this  suit  was  not  the  issw 
first  suit,   nnd   hence  was  not  del 
therein.    The  Judgment  in  that  sul 
shown  by  the  record.    Cook  v.  Bui 
Tex.  116;    Glrardin  v.    Dean,  49  1 
Horton  v.  Hamilton,  20  TeXs<>H>> 
igitized  by  V^jDTjQ  IC 
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Jam«fl.  81  Tex.  381,  16  S.  W.  1087:  Nichols 
V.  Dibrell,  61  Tex.  541;  PhUlpowskl  v.  Spen- 
cer, 63  Tex.  607.  We  conclude  that  the  evi- 
dence was  Insufficient  to  show  an  estoppel, 
or  to  sustain  defendant's  pica  of  res  Judicata, 
and  hence  the  court  did  not  err  in  Instruct- 
ing a  verdict  for  the  plalntiiT. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  court  below  la  affirmed. 
Affirmed. 


GIBBS  et  al.  t.  ASHFORD  et  al.t 

(Court  of  CStU  Appeals  of  Texas.    Jan.  28, 
1902.) 

STREETS— DBDICATINO  AND  ACCEPTANCE— 
MANDAMUS-PARTIES. 

1.  Dedication  of  a  street  and  its  acceptance  as 
such  by  tlie  city  Is  shown  by  evidence  that  ever 
since  the  laying  out  of  the  city  it  was  Icnown 
and  recognized  by  the  public  and  the  city  au- 
thorities as  a  public  street;  that  the  original 
owner  recognized  it  by  calling  for  it  in  convey- 
ances; that  the  city,  in  demanding  rent  for  its 
use  for  private  pmiioses,  made  no  claim  to  a 
light  therein  except  by  virtue  of  its  status  as  a 
street;  and  tluit  the  council  adopted  a  map 
showing  it,  as  the  official  map  of  the  city. 
'  2.  Persons  occupying  a  street  under  contract 
with  a  city  are  necessary  parties  to  maudamos 
proceedings  by  abutting  property  owners  to  re- 
move obstructions. 

Error  from  district  court,  Walker  county; 
J.  yi.  Smlther,  Judge. 

Mandamus  proceedings  by  Mrs.  S.  B. 
Olbbs  and  others  against  J.  O.  Ashford  and 
others.  Judgment  for  defendants,  and  plain- 
tills  bring  error.    Affirmed. 

Hume  &  Hume  and  Ball,  Dean  &  Hum- 
phrey, for  plaintiffs  In  error.  Hutcheson, 
Campbell  &  Hutcheson,  for  defendants  in 


PLEASANTS,  J.  Plaintiffs  In  error 
brought  this  suit  In  the  district  court  of 
Walker  county,  for  themselves  and  for  the 
benefit  of  the  public,  for  mandamus  to  com- 
pel the  defendants  in  error,  the  mayor  and 
hoard  of  aldermen  of  the  city  of  Hunts- 
vilie,  in  said  count}',  to  open  an  alleged 
street  In  said  city  known  as  "Tyler  Street," 
and  to  remove  the  obstruction  from  a  por- 
tion of  said  street  described  In  the  petition. 
The  allegations  of  the  petition,  except  In 
the  matters  hereinafter  discussed,  are  suf- 
ficient to  entitle  plaintiffs  to  the  relief  pray- 
ed for,  and  it  is  unnecessary  to  set  them  out 
at  length.  The  defendants'  answer  con- 
tained general  and  special  exceptions  to  the 
petition,  and  denied  knowledge  of  the  dedi- 
cation, by  any  one  having  authority,  of  the 
loens  in  quo  as  a  street,  or  its  acceptance 
as  such  by  the  municipal  authority  of 
Huntsvilie:  affirmed  that  said  property  had 
been  held  and  used  by  the  city  for  25  years 
as  ordinary  property,  not  as  a  street;  that 
same  was  unfit  for  use  as  a  street  and 
could  only  be  made  suitable  for  such  use 

•  Rehearing  denied,  and  writ  of  error  denied  by 
■uprcrne  court. 


by  a  large  expenditure  of  money;  and  that 
iu  their  official  judgment  it  was  not  neces- 
sary to  open  said  street  Said  answer  fur- 
ther avers,  in  substance,  that  if  said  prop- 
erty described  in  plaintiffs'  petition  was 
ever  a  street  of  said  city  the  city  council 
had,  in  the  exercise  of  their  discretion, 
changed  and  altered  the  location  of  same 
25  years  ago,  and  that  said  street  was  now 
located  at  a  different  place  from  that  de- 
scribed In  the  petition.  On  the  trial  In  the 
court  below  all  exceptions  were  overruled, 
and  upon  a  hearing  of  the  case  on  the  merits 
judgment  was  rendered  for  the  defendants, 
and  plaintiffs'  suit  dismissed. 

The  city  of  Huntsvilie  is  Incorporated  un- 
der the  genera]  municipal  Incorporatioo  law 
of  this  state,  and  the  defendants  were  the 
duly  elected  and  qualified  mayor  and  board 
of  aldermen,  and  as  such  constituted  the 
city  council  of  said  city.  Huntsvilie  was 
laid  off  In  blocks  and  lots  and  streets  more 
than  50  years  a^o,  but  no  map  of  said  city 
has  ever  iieen  recorded  in  the  deed  records 
of  Walker  county.  An  old  map  introduced 
in  evidence  by  plaintiffs,  and  shown  to  be 
nM>re  than  50  years  old,  shows  Tyler  street 
to  be  located  as  claimed  by  plalntlfCs.  This 
map  has  been  referred  to  in  deeds  convey- 
ing property  in  said  city  for  more  than  half 
a  century,  and  a  copy  of  this  map  w^as 
adopted  by  the  city  council  iu  1895  as  the 
official  map  of  said  city,  and  filed  with  the 
county  clerk,  but  not  being  properly  au- 
thenticated, was  never  recorded.  Tyler 
street  as  shown  upon  this  map,  extends  east 
and  west  through  said  city,  and  crosses 
Main,  Burton,  and  Travis  streets,  which 
run  north  and  south.  West  of  Main  street 
and  to  the  city  limits,  Tyler  street  has  been 
used  as  a  public  street  for  many  years,  and 
has  been  kept  In  repair  by  the  city  council. 
Bast  of  Main  street  Tyler  street  has  never 
been  worked  or  repaired  by  the  city  author- 
ities, and  has  never  been  used  to  any  con- 
siderable extent  as  a  highway,  either  for  ve- 
hicles or  persons  on  foot,  and  between  Bar- 
ton and  Travis  streets  the  state  of  Texas 
has  Inclpsed  said  street  as  a  part  of  the  pen- 
itentiary grounds,  and  U  is  admitted  had 
acquired  title  to  same  prior  to  the  Institu- 
ticn  of  this  suit.  The  depot  of  tlic  Interaa- 
Uoual  &  Great  Nortliern  Railroad  Company 
is  situated  about  the  center  of  the  block 
south  of  Tyler  street  and  between  Main 
and  Burton  streets,  and  there  is  a  street  or 
roadway  leaving  Tyler  street  at  its  intersec- 
tion with  Main,  and  running  diagonally 
across  the  railroad  block  past  the  depot  and 
terminating  in  Burton  street.  This  road- 
way has  been  used  by  the  public  as  a  street 
for  a  number  of  years,  and  has  been  recog- 
nized as  such  by  the  city  authorities,  and 
been  kept  in  repair  by  the  city.  No  order 
of  the  city  council  altering  or  changing  Ty- 
ler street  is  shown  to  have  been  made.  The 
appellants  own  property,  fronting  on  tlie 
north  side  of  Tyler  street  between  the  pen- 
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Itentlary  Inclosnre  and  Main  street  The 
deeds  to  this  property  call  for  Tyler  street. 
Several  parties  are  in  possession  of  portions 
of  Tyler  street  between  the  penitentiary  In- 
closure  and  Main  street,  and  have  placed 
obstrnctions  thereon  consisting  of  fences, 
stables,  a  cotton  platform,  and  a  lumber 
yard.  These  obstructions  prevent  the  use  of 
the  street  as  a  public  thoroughfare,  and  cut 
ofT  appellants'  means  of  egress  and  ingress 
to  their  property.  Some  of  these  obstruc- 
tions have  been  in  the  street  since  1880. 
In  1887  the  mayor  of  the  city  required  the 
parties  then  In  possession  to  attorn  to  the 
city,  and  pay  a  nominal  rent  for  the  use  of 
the  street  This  custom  has  been  continued 
by  the  city  authorities,  and  the  parties  now 
In  possession  pay  rent  to  the  city.  At  its ' 
intersection  with  Burton  street  Tyler  street 
is  crossed  by  a  large  gully,  and  there  are 
arms  of  this  gully  extending  into  Tyler  west 
of  Burton,  and  it  would  cost  a  considerable 
sum  to  place  this  portion  of  the  street  In 
good  condition  for  use  by  vehicles.  Prior 
to  the  bringing  of  this  suit  appellants  made 
appUcatlon  to  the  city  council  to  open  Ty- 
ler street  from  Main  to  Travis,  and  have  all 
obstructions  removed  therefrom.  This  ap- 
plication was  refused  by  the  council  on  the 
ground  that  In  Its  Judgment  it  would  be 
Impracticable,  unnecessary,  and  a  useless 
expense  to  open  said  street  The  amended 
petition  on  which  the  case  was  tried  only 
asks  for  mandamus  to  compel  the  opening  of 
the  street  between  Main  and  the  peniten- 
tiary indoeure,  and  the  removal  of  the  ob- 
structions from  that  portion  of  said  street 
This  petition  alleges  that  various  private 
paries  are  in  possession  of  the  portion  of  the 
street  sought  to  be  opened,  and  own  the 
fences,  buildings,  and  structures  which  are 
asked  to  be  removed,  but  said  petition  does 
not  make  the  persons  so  alleged  to  be  in 
possession  of  said  street  parties  to  this  suit. 
Without  considering  the  various  assign- 
ments of  error  in  detail,  we  are  of  opinion 
that  the  conclusion  of  the  trial  court  that 
Tyler  street  had  never  been  dedicated  as 
such  by  the  original  owner  of  the  land,  and 
had  never  been  accepted  by  the  city  in  such 
manner  as  to  fix  its  status  as  a  public  street 
of  the  city  of  HuntsviUe,  finds  no  support 
in  the  evidence,  and  cannot  be  sustained.  It 
is  true  no  formal  dedication  or  acceptance 
Is  shown  by  the  evidence,  but  the  evidence 
does  show  that  ever  since  the  city  was  first 
laid  out  Tyler  street  has  been  known  and 
recognized  by  the  public  and  by  the  city 
authorities  as  one  of  the  public  streets  of 
the  city.  As  far  back  as  1848  we  And  the 
original  grantoo  of  the  land  on  which  the 
city  of  HuntsviUe  is  situated  recognizing  Ty- 
ler street  as  cl.nimed  by  the  appellants  by 
calling  f(;r  same  in  conveyances  made  by 
him.  The  city  authorities,  in  assiTting  the 
right  to  demand  rent  for  the  use  of  the  prop- 
erty, made  no  claim  to  any  right  in  same 
cxc<>pt  by  virtue  of  Its  status  as  a  public 


street  of  the  city,  and  the  minutes  of  the 
council  show  that  it  haa  always  been  dealt 
with  as  such,  and  the  adoption  by  the  coun- 
cil of  the  map  showing  Tyler  street  as  claim- 
ed by  the  appellants,  as  the  official  map  of 
the  city,  was  an  affirmative  recognition  by 
the  city  of  the  status  of  the  street  as  claim- 
ed by  the  appellants.  Our  conclusion  Is  that 
the  evidence  establishes  beyond  question  that 
Tyler  street  as  claimed  by  appellants,  Is  a 
public  street  of  the  city  of  HuntsviUe. 

We  are  further  of  the  opinion  that  the  evi- 
dence falls  to  show  that  the  city  council  ever 
exercised,  or  attempted  to  exercise,  its  right 
to  change  or  alter  said  street 

Such  behi;;  our  conclusion  of  fact  It  fol- 
lows that  the  city  council  bad  no  authority 
to  lease  said  property,  or  to  consent  to  its 
use  for  any  other  purpose  than  that  of  a 
public  highway,  and  mandamus  would  lie 
to  compel  the  council  to  perform  its  plain 
statutory  duty  and  remove  obstructions 
placed  or  malutalned  in  the  street  by  it  or 
under  its  authority,  if  the  petition  had  made 
the  parties  in  possession  of  the  street  and 
claiming  rights  therein  parties  to  the  suit 
It  seems  to  be  well  settled  that  a  petition 
for  mandamus  is  insufficient  If  It  falls  to 
make  all  persons  asserting  any  claim  In  the 
subject-matter  of  the  suit  parties  to  the 
suit  and  this  is  true,  even  though  the  peti- 
tion alleges  that  the  adverse  claim  is  void. 
In  the  case  of  Tabor  v.  Commissioners,  28 
Tex.  521,  the  supreme  court  say:  "If  there 
were  no  other  objection  to  the  application 
for  the  writ  of  mandamus  in  this  case,  the 
fact  that  there  are  other  claimants  to  the 
land  who  are  not  parties  to  the  proceedings 
would  furnish  ground  for  refusing  it  The 
averment  that  their  claims  are  void  will  not 
relieve  the  matter  of  the  difficulty,  for  this 
court  will  not  undertake  to  adjudicate  their 
claims,  whether  void  or  not  when  the  claim- 
ants are  not  parties  to  the  suit" 

It  is  true  the  petition  in  this  case  alleges 
that  the  parties  in  possession  of  the  street 
only  claim  rights  therein  under  a  void  con- 
tract with  the  city  council,  and  the  evidence 
in  the  case  seems  to  sustain  this  allegation; 
but  as  said  by  Judge  Smith  in  the  quotation 
above  made,  we  cannot  adjudicate  the  claim 
of  persons  who  are  not  parties  to  the  suit 
The  petition  shows  that  several  private  par- 
ties are  in  possession  of  the  property  and  as- 
serting a  claim  thereto,  and  upon  purely  ez 
parte  allegations  and  testimony  as  to  what 
the  claim  of  such  parties  is  we  cannot  ad- 
judicate their  claim  nor  order  the  city  coun- 
cil to  disturb  their  possession  without  giv- 
ing them  their  day  in  court  Commission- 
ers V.  Smith,  6  Tex.  471;  Chappell  v.  Rogan 
(Tex.  Sup.)  02  8.  W.  639. 

Appellees .  by  cross  assignment  of  error 
complain  of  the  action  of  the  trial  court  in 
not  sustaining  a  general  demurrer  to  the  pe- 
tition on  the  ground  that  all  the  parties  in- 
terested in  the  subject-matter  were  not  par- 
ties to  the  suit    This  assignment  we  think 
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should  be  sustained,  and,  while  we  do  not 
concur  In  the  conclusions  of  law  and  fact 
found  by  the  trial  court,  a  correct  result 
was  reached  In  ordering  the  cause  dismiss- 
ed, and  the  judgment  will  be  affirmed. 
Affirmed. 


GULF,  0.  &  8.  F.  RY.  CO.  t,  WISHART. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  20, 

1902.) 

RAILROADS-OVERFLOWING    LAND-BVIDBNCB 

—INSTRUCTIONS. 

1.  A  landowner  having  sued  a  railroad  for 
orerflow  of  his  land,  claiming  that  the  closine 
of  a  culvert  and  constructiou  of  a  ditch  caused 
the  water  to  back  up  on  the  land,  evidence 
that  the  land  was  low  and  flat,  and  had  over- 
flowed before  the  company  threw  up  the  em- 
bankment and  closed  the  culvert,  is  admissible, 
not  only  to  show  the  character  of  the  land, 
but  for  all  purposes,  as  tending  to  show  a  com- 
plete defense. 

_  2.  Instruction  to  find  for  defendant,  if  plain- 
tiffs land  was  subject  to  overllow  after  defend- 
ant railroad  put  in  a  culvert,  and  before  it 
filled  it  up  and  cut  a  drain  along  its  right  of 
way  for  purpose  of  draining  adjacent  lands,  or 
if  the  ditch  drained  plaintiff's  land  as  well  as 
the  culvert  did,  while  correct  as  to  the  last 
part,  is  eri'oneous  in  the  first  part,  in  denying 
recovery  if  the  land  was  at  all  subject  to  over- 
flow before  the  filling  of  the  culvert  and  con- 
struction of  the  drain. 

Appeal  from  Burleson  county  court;  E.  BJ. 
Porter,  Judge. 

Action  by  James  Wishart  against  the  Gulf, 
Colorado  &  Santa  F6  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 


J.  R.  Heslep  and  J. 
last 


W.  Terry,  for  appel- 


GARRETT,  C.  J.  As  we  are  of  the  opinion 
that  the  Judgment  of  the  court  below  should 
be  reversed  for  the  error  of  the  trial  court 
in  giving  the  instruction  as  hereinafter 
shown,  we  will  not  pass  upon  the  sufficiency 
of  the  evidence  to  support  the  verdict  of  the 
Jm'y.  Wishart  brought  the  suit  against  the 
railway  company  to  recover  damages  for  the 
overflow  of  land.  It  was  claimed  that  the 
closing  by  the  defendant  of  a  culvert  in  the 
roadbed  and  the  construction  of  a  ditch  to 
run  the  water  off  caused  the  water  to  back 
up  on  the  land  of  the  plaintiff  and  overflow 
It.  On  the  part  of  the  defendant  evidence 
was  introduced  to  show  that  the  land  was 
low  and  flat,  and  that  water  stood  upon  it 
whenever  it  rained,  notwithstanding  the 
presence  of  the  railroad  track,  and  evidence 
had  been  received  to  show  that  the  land  had 
overflowed  before  the  defendant  threw  up 
the  embankment  and  stopped  the  culvert 
In  his  charge  to  the  Jury  the  court  limited  the 
effect  of  such  testimony  to  the  purpose  only 
of  showing  the  character  of  the  land,— 
whether  it  was  level  or  low  or  otherwise. 
This  was  clearly  error,  because  the  evidence 
was  admissible  for  all  purposes,  as  it  tended 
to  show  a  complete  defense  to  the  plaintiff's 


cause  of  action.  From  this  Instruction  the 
Jury  might  have  been  misled  into  the  belief 
that  it  would  not  have  been  a  defense  to  the 
suit  if  the  land  was  subject  to  overflow  be- 
fore the  road  was  built,  or  If  it  waa  as  much 
subject  to  overflow  while  the  culvert  was 
open  as  it  was  after  the  culvert  was  closed 
and  the  ditch  had  been  constructed. 

The  defendant  requested  the  following  spe- 
cial instruction:  "If  you  believe  from  the 
evidence  that  plaintiff's  land  was  subjei-t  to 
overflow  after  the  defendant  put  in  the  cul- 
vert and  prior  to  the  time  the  defendant  fill- 
ed up  said  culvert  and  cut  the  ditch  along 
Its  right  of  way  for  the  pm*pose  of  draining 
the  land  adjacent  thereto,  or  if  you  beli?ve 
from  the  evidence  that  said  ditch  drains 
plaintiff's  land  as  well  as  the  culvert  did 
prior  to  the  time  that  defendant  filled  It  up. 
you  will  flnd  for  the  defendant"  If  the  fill- 
ing of  the  culvert,  and  substituting  for  It  t!ie 
ditch,  did  not  Increase  the  overflow  of  plain- 
tiff's land,  then  he  ought  not  to  recoyer:  but 
the  first  part  of  the  instruction  denies  recov- 
ery if  the  land  was  at  all  subject  to  over- 
flow before  the  fllllng  of  the  culvert  and  the 
construction  of  the  ditch.  The  last  part  of 
the  charge  Is  correct.  It  would  have  been 
proper  to  have  given  the  Jury  an  instruction 
such  as  requested,  with  the  modiflcation  in- 
dicated as  to  the  Increase  of  the  overflow,  as 
It  would  have  been  pertinent  to  the  facts  and 
have  placed  the  Issue  clearly  before  them. 
It  is  unnecessary  for  any  practical  punwse 
on  another  trial  to  pass  upon  the  assignment 
of  error  as  to  the  manner  of  making  the 
statement  of  facts  by  the  trial  Judge.  For 
the  error  Indicated,  the  Judgment  of  the  court 
below  will  be  reversed,  and  the  cause  re- 
manded for  another  trial. 

Reversed  and  remanded. 


FLETCHER  et  a!,  r.  WXLMAMS  et  al.» 
(Court  of  Civil  Appeals  of  Texas.    Jan.   18, 
1902.) 

WILLS— PROPERTY  SUBJECT  TO  DISPOSITION- 
PROCEEDS  OF  LIFE  POLTCY— LEGATEE 
—INSURABLE  INTEREST. 

1.  One  may  be  made  the  legatee  of  the  pro- 
CPeds  of  a  life  insurance  policy  taken  out  by 
the  testator  on  bis  own  life,  though  having  no 
insurable  interest  in  the  life  of  the  testator. 

2.  The  proceeds  of  a  life  insurance  policy 
payable  to  the  executor,  administrator,  or  as- 
signs of  the  insured,  becoming  a  part  of  hia 
estate  on  his  death,  may  be  disposed  of  by  his 
will;  Itev.  St.  art.  5334,  expressly  recognizing 
the  right  of  every  competent  person  to  devise 
any  part  of  bis  estate. 

3.  The  fact  that  the  possession  of  a  will  was 
intrusted  to  the  legatee  of  the  proceeds  of  an 
insurauce  policy  on  the  testator's  life  would 
not  invalidate  the  bequest. 

Appeal  from  district  court,  Cooke  county; 
D.  E.  Barrett  Judge. 

Suit  by  John  T.  Fletcher  and  others 
against  Ellen  R.  Williams  and  others  to  set 
aside  an  instrument  probated  as  the  last 

>  Rehearlnft  denied  February  IS,  1902,  aad  writ  of 
error  denied  by  supreme  court. 
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will  of  George  D.  Fletcher,  deceased.  From 
the  judgment  rendered  the  plaintiffs  appeal. 
Affirmed. 

Green  &  Blanton,  for  appellants.  Davis 
&  Gamett,  for  appellees. 

CONNER,  C.  J.  The  facts  of  this  case 
are  brief.  In  substance,  they  are  that  in 
August,  1888,  George  D.  Fletcher  took  out 
a  policy  of  Insurance  toe  $1,600  in  the  Wash- 
ington Life  Insurance  Company  of  New 
York,  upon  his  own  life,  "payable  to  James 
A.  Fletcher,  the  father  of  said  George  D. 
Fletcher,  if  llTlng  at  the  death  of  said 
George  D.  Fletcher;  but,  if  not  living  at 
the  death  of  said  George  D.  Fletcher,  then 
it  shall  be  payable  to  the  said  George  D. 
Fletcher's  executors,  administrators,  or  as- 
signs." James  A.  Fletcher  died  In  1803; 
and  George  D.  Fletcher  on  December  25, 
1S9S,  executed  an  instrument  in  writing,  di- 
rected to  the  officers  of  said  insurance  com- 
pany, of  the  following  tenor:  "Gainesville 
Station.  Texas,  Deer.  25,  1895.  To  the  Of- 
ticera  Washington  Life  Insurance  Co.  of 
New  York,  N.  Y.— Dear  Sirs:  Since  the  death 
of  my  father,  James  A.  Fletcher,  beneficiary 
of  life  policy  No.  65.481,  premium  ?56.10,  it 
becomes  proper  that  I  name  a  beneficiary 
in  hlB  stead;  and  I  hereby  will  and  direct 
that  in  case  of  my  death  the  benefit  of  pol- 
icj  No.  65,481,  amounting  to  $1,500,  together 
with  all  dividends  that  may  be  due  thereon, 
he  paid  in  full  to  my  benefactress,  Mrs.  Bl- 
len  Rice  Williams,  at  No.  20  Scott  Ave., 
GainesTiUc,  Texas.and  that  she  be  permitted 
to  sign  any  and  all  documents  that  may  be 
required  to  secure  to  herself  the  full  pay- 
ment of  said  $1,500,  and  dividends  accruing 
thereon."  It  appears  that  this  instrument 
was  delivered  to  Mrs.  Ellen  Bice  Williams, 
who  was  in  no  degree  dependent  upon  or 
related  to  him,  by  George  D.  Fletcher,  and 
that  she  kept  possession  thereof  until  after 
bis  death,  which  occurred  in  a  railway  ac- 
cident July  8,  1900,  whereupon  said  instru- 
ment was  duly  probated  as  the  last  will  and 
testament  of  George  D.  Fletcher.  The  evi- 
dence further  shows  that  George  D.  Fletcher 
paid  all  premiums  due,  and  retained  posses- 
sion of  said  policy  of  insurance  among  his 
other  papers  and  personal  effects,  where  it 
was  found  after  his  death.  On  the  trial  be- 
low It  was  adjudged  that  appellants,  who  are 
the  surviving  next  of  kin  and  heirs  of  George 
D.  Fletcher,  have  no  interest  in  the  proceeds 
of  snld  policy,  which  had  been  deposited  in 
the  registry  of  the  court  by  the  insurance 
company;  that  Ellen  Rice  Williams  was  en- 
titled, as  legatee  of  George  D.  Fletcher,  to 
such  proceeds,  subject,  however,  to  the  pay- 
ment of  the  debts  against  his  estate  by  ap- 
pellee Gates,  who  had  been  duly  appointed 
administrator  of  George  D.  Fletcher's  estate, 
with  said  will  annexed;  and  the  clerk  was 
directed  to  deliver  said  proceeds  to  said  ad- 
ministrator.    From    this   judgment,    appel- 


lants, the  Fletchera,  have  prosi  • 
appeal. 

The  vital  question  presented,  { 
ceive,  is  whether  a  valid  devise  I 
ceeds  of  an  insurance  policy  taken  : 
testator,  and  In  terms  made  pay  I 
"executors,  administrators,  or  as 
be  made  to  one  in  no  manner  or  ' 
pendent  upon  or  related  to  sue 
This  precise  question  does  not  set  : 
before  arisen  in  our  state.  At  lea  : 
been  unable  to  find  where  the  qi  : 
been  directly  determined  by  our  c  i 
are  of  opinion,  however,  that  tt  •■ 
must  be  answered  in  the  affirn:  i 
that  the  Judgment  must  be  afflri 
insisted  with  much  force  by  the  i 
sel  representing  appellants  that,  ii  i 
Ellen  R.  Williams  was  not  depei  : 
or  related  to  George  D.  Fletchei 
without  insurable  interest  in  hie 
was  therefore,  by  the  policy  of  th 
hibited,  under  the  circumstances 
covering  any  part  of  the  proce*  I 
policy,  to  the  exclusion  of  George  I 
er's  heirs;  and  they  cite,  as  sust)  I 
contention,  the  cases  of  Cheeves  v.  ( 
Tex.  287,  28  S.  W  274.  47  Am.  St 
CoudeU  V.  Woodward  (Ky.)  29  S.  W.  i 
v.  Knights  of  Honor,  (iS  Tex.  361,  4  ; 
Goldbaum  v.  Blum,  79  Tex.  038, 
564;  Insurance  Co.  v.  Hazlewoo* 
338,  12  S.  W.  621,  7  L.  B.  A.  21  i 
St  Rep.  893.  These  cases  establis  I 
in  general  terms,  that  a  person  : 
insurable  Interest  in  the  life  of  an : 
not  be  the  beneficial  owner  of  a 
Insurance  on  the  life  of  such  othi 
whether  the  policy  in  the  first  iii 
taken  out  In  the  name  of  the  not  I 
party,  with  or  without  the  const  i 
assured,  or  whether  he  acquired  th( 
assignment.  The  cases  cited,  ho'vi 
to  be  distinguished  from  the  case  I 
In  that  here  the  noninterested  par: 
take  out  the  policy,  did  not  pay  i 
to  pay  the  premiums,  was  not  i 
beneficiary  in  the  policy,  and  assert: 
thereto  as  assignee.  The  general  n 
has  its  foundation,  It  is  said.  In  -: 
of  the  law  to  prevent  incitement  t( 
Should  contracts  of  Insurance  wil 
signnients  of  policies  to,  persons  no 
ed  In  the  continuance  of  the  life  o: 
son  insured,  be  enforceable  as  si 
evident,  as  stated  in  some  of  the  ai 
that  the  temptation  to  murder  woi 
by  be  presented  to  a  person  "whi 
is  large  and  whose  conscience  1 
But  in  the  case  before  us  the  rl 
Williams  asserted,  and  that  was 
by  the  Judgment  below,  bad  its 
after  the  termination  of  the  life  < 
sured.  "For  where  a  testament 
must  also,  of  necessity,  be  the  dea 
testator.  For  a  testament  Is  of  f< 
men  are  dead ;  otherwise  it  Is  of  n( 
at  all  while  the  testator  Uveth." 
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the  langruage  of  insplratton,  as  also  the  ef- 
fect of  all  judicial  authority.  Until  the 
death  of  the  assured,  and,  Indeed,  until  the 
due  probate  of  the  will,  Mrs.  Williaius  could 
hare  no  legal  assurance  that  she  would  prof- 
it by  the  death  of  George  D.  Fletcher.  It 
was  within  his  power  and  discretion  at  any 
time  to  make  other  disposition  of  the  prop- 
erty, and  Mrs.  Williams  could  by  no  means 
be  certain  that  this  had  not  been  done.  His 
murder  by  her  with  such  end  In  view,  as 
has  been  held,  would  constitute  an  insupera- 
ble objection  to  a  recovery  by  her.  Fage, 
W^UlB,  {  687.  There  Is  a  clear  distinction  In 
the  authorities  between  policies  of  Insur- 
ance payable  to  a  designated  Iseneficlary, 
and  those  made  payable  to  the  "executors 
or  administrators"  of  the  insured.  The  pro- 
ceeds of  policies  of  the  latter  class  become 
part  of  the  estate  of  the  Insured  at  bis 
death,  and.  In  our  Judgment,  may,  as  in 
case  of  other  property,  be  disposed  of  by 
will,  as  is  expressly  held  in  the  following 
authorities:  Page,  W^Hls,  |  136;  Golder  v. 
Chandler  (Me.)  32  Atl.  784;  Pox  r.  Senter 
(Me.)  22  Ati.  173;  Stoelker  t.  Thornton  (Ala.) 
6  South.  680,  6  h.  R.  A.  140. 

It  Is  insisted  that,  because  the  testamenta- 
ry Instrument  quoted  was  delivered  to  and 
kept  by  Mrs.  Williams,  the  reason  of  the 
rule  invoked  by  appellant  applies  with  equal 
force  la  the  case  before  us.  In  addition  to 
what  we  have  said,  we  add  that  we  know 
of  no  case,  and  none  has  been  cited,  holding 
that  mere  knowledge  of  the  contents  of  a 
written  will  on  the  part  of  the  legatee  will 
invalidate  a  devise  otherwise  valid.  The 
case  of  Stoelker  v.  Thornton,  supra,  was  a 
case  somewhat  similar  to  the  one  before  us, 
and  it  was  there  held  that  a  devise  of  In- 
surance policies  was  not  Invalidated  by  rea^ 
son  of  a  previous  attempt  to  transfer  them 
to  the  legatee.  No  successful  contest  of  the 
will  of  George  D.  Fletcher  has  been  made, 
and,  whether  his  reason  therefor  be  deem- 
ed sufficient  or  otherwise,  he  having  testa- 
mentary capacity,  as  we  must  assume,  his 
win  must  be  carried  Into  effect. 

Our  statute  (Rev.  St.  art  5334)  expressly 
recognizes  the  right  of  every  person  compe- 
tent to  make  a  will  to  devise  any  part  of 
his  estate,  and  we  think  the  devise  In  the 
present  Instance  must  be  upheld.  The  trial 
court's  conclusions  of  fact  and  law  are 
therefore  adopted,  and  the  Judgment  affirm- 
ed. 


HOUSTON  &  T.  O.  R.  <X).  v.  GOODYBAB. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  17t 
1002.) 

CARRIERS  or  PASSENQERS— NKOLIQBNOB— 
DUTY  TO  ANKOUNCE  STATIONS. 

A  railroad  company,  in  the  absence  of  a 
statute  requiring  it  to  announce  ou  its  passen- 
ger trains  the  arrival  of  such  trains  at  stations, 
18  not  negligent,  as  a  matter  of  law,  in  failing 
to  make  such  announcement. 


Appeal  from  district  cotirt,  Grimes  coun- 
ty;   Hon.  J.  M.  Smither,  Judge. 

Action  by  N.  Goodyear  against  the  Hous- 
ton &  Texas  Central  Railroad  Company  for 
personal  Injuries  alleged  to  have  been 
caused  to  plaintiffs  wife  by  the  negligence 
of  defendant.  From  a  Judgment  lu  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

Bufflngton  &  Buffington  and  Frank  An- 
drews, for  appellant  W.  W.  Meechum,  for 
appellee. 

PLEASANTS,  J.  This  suit  was  InsOtuted 
by  appellee  to  recover  damages  from  appel- 
lant for  alleged  Injuries  to  appellee's  wife, 
charged  to  have  been  caused  by  the  negli- 
gence of  appellant  In  falling  to  stop  Its 
train  at  College  Station  a  reasonably  suffi- 
cient time  to  allow  his  wife,  who  was  a  pas- 
senger on  the  train,  to  debark  therefrom 
with  safety,  and  In  falling  to  announce  on 
the  train  its  arrival  at  said  station.  The 
appellant  answered  by  general  denial  and 
special  pleas  of  contributory  negligence. 
The  trial  of  the  case  In  the  conrt  below  by 
a  Jury  resulted  In  a  verdict  and  Judgement 
for  the  plaintiff  In  the  sum  of  $2,500.  The 
conclusion  we  have  reached  as  to  the  proper 
di.spoBltlon  of  this  appeal  renders  it  unnec- 
essary to  make  any  statement  of  the  facts, 
further  than  to  say  that,  upon  all  the  Issaes 
raised  by  the  pleadings,  the  evidence  was 
conflicting. 

The  fifth  and  sixth  paragraphs  of  the 
charge  submitted  to  the  Jury  by  the  court 
below  are  as  follows: 

"The  law  required  the  defendant  to  stop 
the  passenger  train  upon  which  Mrs.  Good- 
year is  alleged  to  have  been  a  passenger  at 
College  Station,— a  station  on  Its  road,— and 
announce  on  said  train  Its  arrival  at  said 
station,  and  to  remain  at  a  stop  at  said  sta- 
tion a  reasonable  time  for  passengers  on 
said  train  for  said  station  to  debark  with- 
out danger  of  Injury  or  accident  from  said 
train. 

"Failure  on  the  part  of  the  defendant 
company  to  perform  the  duty  required  of  It, 
as  explained  In  preceding  paragraph  herein, 
would.  In  law,  constitute  negligence;  and  If 
the  company  was  guilty  of  such  negligence, 
and  Mrs.  Goodyear  was  Injured  as  the  di- 
rect and  proximate  consequence  thereof,  and 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence (regarding  which  you  will  herein- 
after be  Instructed),  then  the  defendant  com- 
pany Is  liable  In  damages  therefor." 

Appellant  assails  this  charge  on  the 
ground  that  It  Is  a  charge  upon  the  weight 
of  the  evidence,  in  that  It  instructs  tlie  jury 
that  the  failure  of  appellant  to  stop  its  train 
for  a  reasonably  sufficient  time  to  allo-w  pas- 
sengers to  debark  therefrom  In  safety,  or 
tlie  failure  to  announce  on  the  train  its  ar- 
rival at  the  station,  was  negligence  per  se. 
We  think  this  objection  to  the  charge  Is  val- 
id and  must  be  sustained.  Unless  the  act 
alleged  to  be  negligent  Is  prohibited  by  stat- 
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lite,  or  is  one  as  to  the  negMgent  character 
of  which  reasonable  minds  cannot  differ,  the 
Issue  of  negligence  must  always  be  left  to 
the  Jury.  We  hare  no  statute  In  this  state 
requli-lng  railroad  companies  to  stop  their 
trains  at  stations  a  sufficient  time  to  allow 
IMissengers  to  debark  therefrom  without 
dunger  of  Injury,  nor  requlrhig  that  the  ai- 
rival  of  a  train  at  a  station  shall  be  an- 
nounced on  the  train;  and  while  it  would 
seem'  that  reasonable  minds  could  not  dif- 
fer as  to  the  negligence  of  the  appellant  in 
so  failing  to  stop  its  train,  the  eridence  as 
to  whether  the  train  was  stopped  a  reason- 
able time  was  conflicting,  and  it  cannot  be 
Bald  that  reasonable  minds  could  not  differ 
on  the  question  as  to  whether  the  failure  to 
nnnouiice  the  arrival  of  the  train  was  negli- 
gence. This  charge  clearly  instructs  the 
jury  that  they  might  find  for  the  appellee  If 
they  found  that  appellant  failed  to  announce 
the  arriral  of  the  train,  and  plaintiff's  wife 
was  injured  as  a  consequence  thereof,  with- 
out negligence  on  her  part.  This  is  afDrma- 
tive  error,  which  requires  a  reversal  of  the 
case.  Railway  Co.  v.  Murphy,  46  Tex.  356, 
26  Am.  Rep.  272;  RaUway  Go.  v.  WilUams, 
70  Tex.  159,  8  S.  W.  78;  Railway  Co.  v.  Rog- 
ers, 91  Tex.  55,  40  S.  W.  956. 

We  think  none  of  the  remaining  assign- 
ments, complaining  of  errors  in  the  cliarge, 
and  of  the  refusal  of  the  trial  court  to  give 
sspecial  Instructions  requested  by  appellant, 
presents  any  material  error,  and  said  as- 
signments are  therefore  overruled. 

The  assignment  attacking  the  judgment 
as  being  contrary  to  the  evidence  and  exces- 
sive in  amount  is  not  passed  upon,  because 
to  do  so  would  require  an  expression  of  opin- 
ion on  the  facts,  which,  in  view  of  another 
trial,  would  not  be  proper. 

For  the  error  in  the  charge  indicated 
above,  the  Judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 


SMITH  V.  CARROIiL  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.    Feb.  15, 
19Q2.) 

JUSTICES  OP  THE  PEACE— JtJRTSDTCTION— SUB- 
JECT-MATTER—VALUE— JUDOMBNTS—VA- 
UDITY— NEW   TRIAL— INJUNCTION. 

1.  A  Justice  of  the  peace  had  no  jurisdiction 
of  an  action  on  a  debt  for  $170,  nud  to  fore- 
close a  mortgnjte  lien  on  property  of  the  value 
of  more  than  $200. 

2.  Kev.  St.  18U5,  art.  1652,  authorizes  a  jus- 
tice of  the  peace  to  grant  a  new  trial  only  on 
written  motion,  and  after  notice  to  the  opi>osite 
imrty;  and  article  1(*>6  provides  that  but  one 
new  trial  shall  be  granted.  After  a  judgment 
for  defendant,  plaintiS  obtained  a  new  trial; 
and,  after  a  second  trial  witli  the  same  result, 
plaintiff  made  a  verbnl  motion  for  a  new  trial, 
which  wa*  heard  and  granted  without  notice 
to  defendant.  Held,  that  a  judgment  for  plain- 
tiff on  the  third  trial  wn.s  void. 

3.  Defendant  was  entitled  to  an  injunction 
restraining  enforcement  of  the  judgment,  and 
was  not  driven  to  his  remedy  by  appeal. 


Error  from  Dallas  county  court;  Ken- 
neth Foree,  Judge. 

Bill  by  C.  F.  Smith  agahist  N,  A.  CarroU 
and  others  to  enjoin  enforcement  of  a  judg- 
ment. From  a  decree  in  defendants'  tayar, 
plaintiff  brings  error.    Reversed. 

H.  S.  Crawford,  R.  S.  Baker,  and  W.  A. 
Rhea,  Jr.,  for  plaintiff  in  error. 

TEMPLETON,  J.  P.  B.  Rape  sued  0.  F. 
Smith  in  the  court  of  N.  A.  Carroll,  a  Jus- 
tice of  the  peace,  on  a  debt  of  ^170,  and  to 
foreclose  a  mortgage  lien  on  two  horses, 
and  a  lease  on  100  acres  of  land.  The  mort- 
gaged property  was  then  of  the  value  of 
$300,  and  was  of  that  value  when  the  case 
was  disposed  of  in  the  Justice's  court  A  trial 
resulted  in  a  verdict  and  judgment  for  the 
defendant  On  motion  of  the  plaintiff,  a 
new  trial  was  granted.  The  second  trial  rer 
suited  as  did  the  first  The  plaintiff  made 
a  verbal  motion  for  another  new  trial,  which 
was  heard  and  granted  without  notice  to  the 
defendant  The  justice  then  tried  the  case  a 
third  time,— the  defendant  not  being  present 
or  represented  at  such  trial,— and  rendered 
Judgment  in  favor  of  the  plaintiff  for  the 
recovery  of  the  debt  sued  on,  and  for  the 
foreclosure  of  his  lien  on  all  of  the  mort- 
gaged property.  Process  was  Issued  to  en- 
force said  judgment,  and  was  placed  in  the 
hands  of  W-  N.  Noles,  a  constable,  who  lev- 
ied on  the  aforesaid  property.  Smith  there- 
upon brought  this  suit  against  Rape,  Gar- 
roll,  and  Noles,  in  the  county  court  to  en- 
Join  the  enforcement  of  said  Judgment  on 
the  ground  that  the  same  was  void.  A  tem- 
porary injunction  was  granted,  but  on  final 
hearing  it  was  dissolved,  and  all  relief  de- 
nied.   Smith  has  t^pealed. 

In  Ootulla  V.  Goggan,  77  Tex.  32,  18  8.  W. 
742,  It  was  held  that  a  Justice's  court  had  no 
jurisdiction  of  a  suit  to  foreclose  a  mortgage 
lien  on  property  of  the  value  of  more  than 
$200.  The  decision  in  that  case  was  follow- 
ed by  this  court  in  Schwartz  v.  Frees,  31  S. 
W.  214.  Under  these  authorities,  the  Jus- 
tice's court  bad  not  Jurisdiction  of  the  suit 
of  Rape  against  Smith,  as  the  mortgage 
sought  to  be  foreclosed  therein  covered  pr<q)- 
erty  of  the  value  of  $300.  As  the  court  had 
no  Jurisdiction  of  the  case,  the  judgment 
rendered  in  favor  of  Rape,  which  Smith 
seeks  to  enjoin,  was  void.  A  want  of  juris- 
diction of  the  subject-matter  of  a  suit  is  fa- 
tal to  the  validity  of  the  Judgment 

The  judgment  was  void  on  another  ground. 
Our  statutes  authorize  a  Justice  of  the  peace 
to  grant  a  new  trial  only  upon  written  mo- 
tion, and  after  notice  to  the  opposite  party. 
Uev.  St  1805,  arts.  1052,  1664.  It  la  further 
provided  that  but  one  new  trial  shall  be 
granted  to  either  party.  Article  1666.  In 
Aycock  V.  Williams,  18  Tex.  393,  a  Judgment 
was  rendered  in  favor  of  the  defendant  in 
a  suit  pending  in  a  justice's  court  The  jus- 
tice granted  the  plaintiff  a  new  trial,  without 
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gfTlng  notice  of  the  application  to  the  de- 
fendant. Subsequently  the  case  was  tried  In 
the  absenc&  of  the  defendant,  and  judgment 
was  rendered  In  favor  of  the  plaintiff.  The 
defendant  applied  for  certiorari.  The  court 
said:  "After  the  rendition  of  final  judg- 
ment by  the  Justice,  his  power  and  jurisdic- 
tion over  the  cause  and  the  parties  ceased. 
He  could  only  reacquire  Jurisdiction  to  re- 
examine the  case  upon  application  for  new 
trial;  and,  upon  this  application,  notice  to 
the  adverse  party  was  necessary  to  give  Ju- 
risdiction of  his  person.  Notice  was  not 
given,  and  the  court  subsequently  had  not  Jn- 
risdiction  to  grant  the  new  trial,  or  taite  any 
further  action  in  the  case.  The  only  notice 
which  was  given  was  after  the  new  trial  bad 
been  granted.  But  the  statute  requires  no- 
tice to  be  given  of  the  application.  The  judg- 
ment, having  been  rendered  when  the  Justice 
had  not  Jurisdiction,  was  void." 

The  Judgment  of  which  Smith  complains  in 
this  case  was  void,  and  he  is  entitled  to  be 
relieved  against  it  The  question  is  whether 
he  should  have  appealed,  or  whether  he 
might  have  relief  by  Injunction.  In  Aycock 
V.  Williams,  supra,  it  was  declared  to  be 
clear  that  injunction  would  lie  in  such  case. 
We  believe  this  to  be  a  sound  proposition 
of  law.  The  trial  court  doubtless  reached 
the  opposite  conclusion  upon  the  authority 
of  Railway  Co.  v.  Wave,  74  Tex.  47,  11  S. 
W.  918.  We  think  that  case  can  and  should 
be  distinguished  from  the  one  at  bar.  In 
that  case  Wave  had  brought  numerous  suits 
against  the  railway  company  in  the  Justice's 
court  upon  different  causes  of  action,  some 
involving  more  and  some  less  than  $20.  He 
obtained  judgment  in  all  the  cases,  and  the 
railway  company  applied  for  an  injunction 
against  them  all  on  the  ground  that  the  same 
were  rendered  without  legal  citation.  It  was 
held  that  the  citations  were  defective  and 
the  Judgments  void,  but  that  the  applicant 
was  entitled  to  injunction  only  as  to  the 
cases  involving  less  than  $20,  and  that  it 
should  have  appealed  in  the  other  cases.  It 
may  be  conceded  that  in  such  case  the  reme- 
dy by  appeal  offered  efficient  relief.  Had 
appeals  been  prosecuted  the  Judgments  com- 
plained of  would  have  been  superseded,  and 
In  the  county  court  the  railway  company 
could  have  had  the  cases  tried  on  their  mer- 
its, and  this  was  all  which  It  had  a  right  to 
demand.  In  this  case  the  situation  of  the 
parties  was  altogether  different.  The  Jus- 
tice had  not  jurisdiction  of  Rape's  suit 
against  Smith,  and  presumably  the  Judg- 
ments against  him  were  based  on  that 
ground.  The  attempt  of  the  Justice  to  grant 
a  second  new  trial  was  Illegal  and  void, 
and  the  second  judgment  was  not  affected 
by  such  action.  That  Judgment  was  and 
Is  valid  and  binding,  and  all  matters  of 
which  the  court  had  Jurisdiction  which  were 
there  considered  and  determined  were  final- 
ly concluded.  Smith  was  entitled  to  rely  and 
insist  upon  the  said  Judgment  as  being  con- 


clusive upon  all  questions  wblch  the  jos- 
tice's  court  had  authority  to  settle  in  that 
suit,— It  not  having  been  appealed  from  by 
Rape,— and  was  not  bound  to  appeal  from 
the  void  judgment  against  him,  and  by  sudi 
appeal  reopen  the  issues  which  had  been  ad- 
judicated. Suppose  Smith  bad  appealed. 
The  transcript  from  the  Justice  court  would 
have  shown  that  the  only  valid  final  Judg- 
ment rendered  In  that  court  was  in  favor  at 
Smith,  the  appellant.  Would  the  county 
court  have  dismissed  the  appeal  on  the 
ground  that  Rape,  and  not  Smith,  was  the 
proper  party  to  appeal?  If  so.  Smith  could 
not  be  required  to  appeaL  Suppose  the  coun- 
ty court  bad  taken  Jurisdiction  of  the  case. 
What  issues  could  have  been  tried?  Would 
the  court  bave  determined  that  the  Justice 
had  erred  in  attempting  to  set  aside  the  Judg- 
ment in  favor  of  Smith,  and  in  rendering 
Judgment  in  favor  of  Rape,  and  entered  de- 
cree to  that  effect?  This  could  not  be  done, 
as  trials  in  the  county  court  on  appeals  from 
tbe  Justice  courts  must  be  de  novo,  and  the 
county  court  has  no  power  to  revise  tbe  rul- 
ings of  tbe  Justice.  Suppose,  then,  that  the 
county  court  had  tried  tbe  case  on  its  mer- 
its. The  first  question  to  be  determined 
would  have  been  whether  the  Justice  court 
had  jurisdiction  of  the  cause  of  action  sued 
on.  That  very  question  had  been  settled  by 
the  second  Judgment  In  the  justice's  court 
in  Smith's  favor,  and  that  Judgnaent  was 
still  valid  and  binding,  unless  superseded  by 
Smith's  appeal.  Manifestly,  Smith  ought 
not  to  be  bound  to  appeal,  and  thereby  va- 
cate a  Judgment  in  his  favor.  If  the  ap- 
peal would  not  have  had  the  effect  to  super- 
sede Smith's  Judgment,  then  the  county  court 
would  be  retrying  an  issue  which  bad  been 
finally  adjudicated,  and  from  whicb  there 
was  no  appeal.  We  do  not  mean  to  lay  down 
the  proper  rule  of  practice  In  such  cases. 
The  argument  is  made  to  show  that  the  rem- 
edy by  appeal  was  doubtful,  uncertain,  and 
complicated.  The  mere  fact  that  a  possible 
remedy  at  law  exists  will  not  prevent  a  re- 
sort to  etiulty.  In  Sumner  v.  Crawford,  91 
Tex.  129,  41  S.  W.  994,  it  is  said:  "In  courts 
administering  both  law  and  equity,  like  ours, 
the  rules  denying  an  injunction  when  there 
is  a  remedy  at  law  should  not  be  applied  as 
rigidly  as  at  common  law,  where  the  Issu- 
ance of  the  writ  in  equity  was.  to  a  certain 
extent,  an  Invasion  of  the  Jurisdiction  of 
another  tribunal."  And  it  was  intimated  in 
that  case  that  article  2989,  Rev.  St  1895.  au- 
thorizes an  Injunction,  though  the  legal  rem- 
edies available  should  be  held  adequate  with- 
in the  rule  denying  an  injunction  in  such 
cases  at  common  law.  It  is  declared  that 
the  writ  may  issue  when  it  appears  (1)  that 
the  applicant  is  entitled  to  the  relief  de- 
manded; and  (2)  that,  in  order  to  give  such 
relief,  the  restraint  of  some  act  is  necessary. 
This  case  comes  literally  within  the  terms 
of  this  declaration.  Smith  was  in  legal  pos- 
session of  the  property  the  constable  was  or- 
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dered  to  seize,  and  was  entitled,  at  least 
against  the  writ  he  complains  of,  to  hold  the 
property  undisturbed.  It  was  necessary  to 
restrain  the  constable  and  the  parties  con- 
trolling the  writ,  in  order  to  relieve  Smith 
against  the  threatened  invasion  of  his  rights. 
It  may  be  that  he  could  have  secured  such 
relief  by  an  appeal.  But  we  have  seen  that 
the  legal  remedy,  if  one  existed  at  all,  was 
doubtful,  and  the  proper  practice  uncertain, 
and  that  a  resort  thereto  involved,  possibly, 
a  surrender  of  Smith's  rights  under  a  valid 
Judgment  The  remedy  in  equity  was  direct, 
simple,  and  efficient  We  do  not  believe  that 
the  remedy  by  appeal,  even  if  appeal  would 
lie  In  sudi  case,  was  plain,  adequate,  and 
efficient,  tmder  the  settled  rules  which  pre- 
vail In  this  state,  and  our  conclusion  is  that 
the  trial  court  erred  in  refusing  the  relief 
Bought. 

The  Judgment  of  the  county  court  Is  re- 
versed, and  judgment  will  be  here  rendered 
granting  to  the  plaintiff  in  error  the  Injunc- 
tion api>Ued  for.    Reversed  and  rendered. 


WAFF  et  al.  v.  SESSUMS  et  al.» 

(Coor;  of  Civil  Appeals  of  Texas.     Feb   20, 

1902.) 

BMANCIPATED     SLAVES— MARRIAaB-COMUU 
NITY  PROPERTY— DISTRIBUTION. 

Where  slaves  cohabiting  together  eontinned 
to  live  tojirether  as  man  and  wife  after  their 
emancipation,  their  marital  status  became  legal, 
<>tititline  the  wife  and  her  children  to  prop^ty 
acquired  during  the  existence  of  such  relation 
as  against  children  of  another  woman  with 
whom  the  husband  cohabited. 

Appeal  from  district  court,  Harris  county; 
Wm.  H.  Wilson,  Judge. 

Action  by  Harry  Waff  and  others  against 
I^ucy  Sessnms,  alias  Waff,  and  another. 
There  was  a  judgment  In  favor  of  defend- 
ants, and  plaintiffs  appeal.     Affirmed. 

J.nmes  R.  Masterson  and  Ingham  S.  Rob- 
erts, for  appellants.  E.  P.  Turner,  for  appd- 
lees 

GARRETT,  C.  J.  This  action  was  brought 
by  the  appellants  against  the  appellees  for 
the  recovei-y  of  lots  8  and  10,  block  831,  In 
the  city  of  Houston.  The  appellants  claim 
title  to  the  lots  as  the  children  and  heirs  of 
William  Waff,  who  died  in  1900,  and  Betty 
Waff,  who  died  In  1888;  and  the  appellees 
claim  as  the  wife  and  son  of  William  Waff. 
The  issue  depends  upon  the  legitimacy  of 
two  slave  marriages.  William  Waff  and 
Betty  and  Lucy  were  slaves  prior  to  their 
emancipation,  June  19,  1866.  The  evidence 
(■bowed  that  William  and  Betty  were  mar- 
ried after  the  manner  of  slaves  in  the  city  of 
Tlouston  during  the  year  1859,  and  cohabited 
until  1861  or  1862,  when  the  master  of  Wll- 
llnm  moved  to  another  county,  thereby  sepa- 
rating him  from  Betty,  and  that  about  that 

■  Rehearing  denied,  and  writ  of  error  denied  by 
supreme  cnurt. 
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time  William  married  Lucy.  William  co- 
habited with  Lucy  until  after  they  were 
emancipated  and  until  his  death.  It  was  al- 
so shown  that  after  emancipation  be  return- 
ed to  his  relationship  with  Betty,  and  had 
children  by  her.  The  ai^eliants,  Harry  and 
Dave  Waff  and  Mahala  Oliver  and  Annie  Mo- 
Cowan,  were  children  of  Betty;  Dave  and 
Annie  having  been  bom  after  emancipation. 
The  appellee  Ben  Waff  la  the  son  of  William 
by  Lucy.  In  1806  William  Waff  bought  the 
property  In  controversy,  and  moved  upon  It 
with  Lucy,  and  occupied  it  with  her  as  a 
home,  living  with  her  as  man  and  wife  tmtll 
his  death,  In  1900;  and  after  his  death  Lucy 
and  Ben  Waff  remained  in  possession  of  the 
lots,  claiming  them  as  their  property.  The 
trial  judge  found  that,  notwithstanding  the 
fact  that  William  Waff  resumed  his  rela- 
tions with  Betty,  he  did  not  give  to  her 
among  bis  race  the  same  public  recognition 
that  he  did  to  Lucy,  though  to  some  be  rq>- 
resented  that  she  was  his  wife,  and  that  to- 
wards the  end  his  connection  with  her  be- 
came more  transitory  in  its  nature.  Betty 
never  lived  at  William's  residence,  which 
was  the  property  in  controversy.  We  are  of 
the  opinion  that  the  marriage  between  Wil- 
liam and  Lucy  was  validated  by  their  con- 
tinuing to  live  together  as  man  and  wife  aft< 
er  emancipation.  Cumby  y.  Henderson,  6 
Tex.  Civ.  App.  B19.  26  S.  W.  673.  We  agree 
with  the  trial  court  that  the  appellants  failed 
to  make  out  their  case  by  a  preponderance 
of  the  evidence 
The  judgment  will  be  affirmed.    Affirmed. 


WILSON  V.  TYLER  COFFIN  CO.  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.    Feb.  27, 

1902.) 

PROMISSORY  NOTE— PARTIES— INTERVENTION 
—  CORPORATIONS  —  ASSUMPTION  OF  LIABII/- 
ITY— EVIDENCE— PREJUDICIAL    ERROR. 

1.  In  an  action  on  a  note  made  by  a  corpora- 
tion, a  third  party,  alleging  that  he  had  sold 
the  corporation  to  another  person,  not  a  party 
to  the  eait,  covenanting  to  protect  the  purchas- 
er from  any  liabilities  of  the  company  in  excess 
of  a  certain  sum,  in  which  the  note  in  suit  was 
not  included,  was  not,  under  the  facts,  a  neces- 
sary or  a  proper  party,  and  was  erroneously  al- 
lowed to  intervene. 

2.  Plaintiff  having  a  right  to  try  the  issues 
uncmbarraBsed  by  the  presence  of  the  interven- 
er, and  free  from  the  influence  of  his  personal- 
ly in  defendant's  favor,  the  error  in  permitting 
him  to  intervene  was  not  harmless. 

3.  TeRtiiuony  by  the  person  to  whom  the  In- 
tervener sold  the  corporation  that  the  inter- 
vener told  him  at  the  time  of  the  sale  tiiat  the 
corporntion  only  owed  a  certain  amonnt  and 
that  plaintiff's  claim  was  not  indaded  therein, 
was  irrelevant,  and  its  admission  for  the  pur- 
pose of  showing  how  defendant  treated  plain- 
tiff's claim  was  prejudicial  error. 

4.  lu  an  action  on  a  note  signed  on  behalf  of 
a  corporation  by  the  president  thereof,  plaintiff 
claimed  that  after  the  execution  of  the  note 
the  corporation  became  indebted  to  the  presi- 
dent, and  agreed  that,  if  be  would  credit  the 
amount  of  the  note  upon  its  indebtedness  to 
him,  the  corporation  would  become  responsible 
for  the  note.    Held,  that  the  burden  was  upon 
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plaintiff  to  show  tbat  the  defeudant  corpora- 
tion had,  for  a  valuable  consideration,  assumed 
the  payment  of  the  note. 

Appeal  from  district  court,  Smith  coun- 
ty; J.  G.  Russell,  Judge. 

Action  by  John  M.  WUion  against  the  Ty- 
ler Coffin  Company  and  others.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  appeals. 
Reversed. 

B.  M.  Wliltaker,  for  appellant  Duncan 
&  Jones,  for  appellees. 


PLEASANTS,  J.  This  rait  was  brought 
by  appellant  against  the  appellee  the  Tyler 
CofHu  Company,  a  corporation  organized  and 
chartered  under  the  laws  of  the  state  of  Tex- 
as, to  recover  upon  three  promissory  notes, 
for  the  sum  of  $500  each,  alleged  to  have 
been  executed  by  said  appellee  on  the  11th 
day  of  October,  1897,  and  doe,  respectively, 
6,  12,  and  IS  months  after  date,  with  interest 
from  date  at  the  rate  of  8  per  cent  per  an- 
num. The  defendant  corporation  answered 
by  general  demurrer  and  general  denial,  and 
by  special  plea,  in  which  it  Is  averred  that 
the  notes  sued  on  were  not  executed  by  it 
or  by  any  person  authorized  to  execute  same 
for  it  and  that  said  notes  were  without  con- 
sideration and  void  as  to  said  defendant; 
tliat  the  debt  for  which  said  notes  were  exe- 
cuted was  the  individual  debt  of  Charles  T. 
Bonner,  and,  If  he  ever  executed  the  notes 
in  the  name  of  the  defendant  the  same  were 
without  consideration,  and  were  Intended  as 
accommodatlop  paper  to  said  Bonner,  and  the 
execution  of  same  was  ultra  vires.  This  plea 
Is  sworn  to  by  J.  !•,  Daniel,  as  president 
and  general  manager  of  the  defendant  corpo- 
ration. The  appellee  C.  B.  Beck  Intervened 
in  the  suit  and  made  himself  a  party  defend- 
ant alleging  that  he  had  sold  to  J.  L.  Daniel 
the  Tyler  Coffin  Company,  and  that  by  the 
terms  of  the  sale  he  had  covenanted  to  pro- 
tect the  said  Daniel  against  any  outstanding 
debts  or  liabilities  of  said  company  In  excess 
of  the  sum  of  $606.50,  due  certain  named 
creditors  of  the  company,  and  that,  in  event 
Judgment  should  be  rendered  in  this  suit 
against  said  company  in  favor  of  plaintiff,  he 
would  be  liable  for  the  amount  of  such  Judg- 
ment The  plaintiff  filed  a  supplemental  pe- 
tition. In  which  it  is  alleged,  in  substance, 
tbat  subsequent  to  the  execution  of  the 
notes  sued  on,  which  notes  were  executed  by 
Charles  T.  Bonner  as  president  and  In  the 
name  of  the  Tjier  Coffin  Company,  said  de- 
fendant company  became  Indebted  to  the 
said  Bonner  in  a  sum  largely  in  excess  of  the 
amount  of  said  notes,  and,  the  authority  of 
the  said  Bonner  to  execute  the  notes  being 
questioned  by  the  company,  it  was  agreed  by 
and  between  said  Bonner  and  Thomas  A. 
Johnson,  the  then  pre.sldent  and  general  man- 
ager of  the  company,  that  In  consideration  of 
the  said  Bonner  crediting  the  indebtoilness  of 
the  company  to  him  with  the  amount  due  up- 
on said  notes,  the  defendant  company  would 


assume  the  payment  of  the  notes  doe  plain- 
tiff, which  agreement  was  duly  carried  out 
by  said  Bonner,  and  the  payment  of  the  notes 
duly  assumed  by  the  defendant  corporation, 
upon  due  and  full  consideration.  The  defoud- 
ant  company  filed  a  supplemental  answer  to 
the  intervention  of  defendant  Beck,  and 
prayed  that,  upon  the  allegation  contained  in 
the  answer  of  said  intervener,  it  have  Judg- 
ment over  against  him,  in  event  Judgment 
should  be  rendered  In  favor  of  plaintiff 
against  said  company.  This  defendant  also 
filed  a  supplemental  answer  in  reply  to  idain- 
tlff's  supplemental  petition,  in  which  tbe  two- 
year  statute  of  limitation  is  pleaded  In  bar 
of  plaintiff's  right  to  recover  upon  tbe  al- 
leged assumption  of  the  payment  of  the  notes 
sued  on  by  said  defendant.  Plaintiff  filed  a 
motion  to  strike  out  the  Intervention  of  the 
defendant  Beck  on  tbe  ground  that  be  Avas 
not  a  necessary  or  proper  party  to  the  suit. 
This  motion  was  overruled  by  the  court  aiid 
mton  a  trial  of  the  case  by  a  Jury  a  verdict 
and  Judgment  were  rendered  in  favor  of 
the  defendants. 

Appellant  by  his  first  assignment  of  error, 
complains  of  the  action  of  the  trial  court  in 
overruling  the  motion  to  strike  out  the  an- 
swer in  intervention  of  appellee  Beck.  From 
the  foregoing  statement  of  the  pleadings,  it 
appears  tbat  J.  L>.  Daniel  was  not  a  party 
to  this  suit,  and  neither  the  plaintiff  nor  the 
defendant  corporation  was  a  party  to  the  con- 
tract under  which  appellee  Beck  claimed  the 
right  to  intervene.  Under  this  state  of  facts, 
we  know  of  no  rule  of  law  which  could  have 
authorized  tbe  court  to  permit  the  intervener, 
over  the  objection  of  either  party  to  the  suit 
to  Intrude  himself  into  the  controversy.  His 
alleged  Interest  In  the  subject-matter  of  the 
suit  does  not  arise  from  any  contingent  lia- 
bility on  his  part  to  either  party  to  the  suit, 
and  In  no  event  could  any  Judgment  havi: 
been  rendered  against  him.  It  is  true,  the 
defendant  corporation  asked  Judgment  over 
against  him  in  event  Judgment  was  rendered 
against  it  In  favor  of  plaintiff;  but  no  facts 
are  alleged  by  said  defeudant  which  would 
entitle  it  to  such  Judgment,  and  certainly  the 
facts  set  up  by  the  Intervener  show  no  lia- 
bility on  his  port  to  said  defendant  contin- 
gent or  otherwise.  Such  being  the  state  of 
the  pleadings,  it  is  clear  that  had  tlie  Judg- 
ment of  tb6  court  below  been  in  favor  of 
tlie  plaintiff,  against  the  defendant  corponi- 
tion,  no  Judgment  could  have  been  rendered 
in  favor  of  the  corporation  against  tbe  in- 
tervener. The  mere  fact  that  the  result  of 
this  suit  would  incidentally  affect  the  liabil- 
ity of  tbe  Intervener  upon  a  contract  to  which 
the  parties  to  this  suit  are  strangers  glvo<; 
him  no  right  to  interfere  In  the  controversy 
between  the  plaintiff  and  the  defeudant  We 
are  of  opinion  that  the  intervener  in  this  case 
was  neither  a  necessary  nor  a  proper  party 
to  this  suit  and  the  court  below  erred  in 
overruling  plalntifTs  motion  to  strike  out  tbe 
answer.    Burditt  t.  Glasscock,  25  Te.T.  Supp. 
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45;  McKce  t.  Coffin,  66  Tex.  310,  1  S.  W. 
278.  We  cnimot  say  that  the  error  of  the 
trial  court  In  permitting  the  appellee  Beck 
to  Intervene  In  the  suit  was  harmless.  Plain- 
tiff had  the  legal  right  to  try  the  Issues  be- 
tween the  defendant  and  himself  unembar- 
rassed by  the  presence  of  the  Intervener  as  a 
party  to  the  suit,  exerting  the  Influence  of  his 
personality  In  favor  of  the  defendant;  and 
we  think  the  mling  of  the  trial  conrt  refus- 
ing blm  this  right  Is  such  error  as  will  re- 
quire the  reversal  of  the  case. 

The  court  below  permitted  the  witness 
Daniel  to  testify,  over  plalntltTs  objection, 
that,  when  be  purchased  the  stock  of  the  de- 
fendant comimny  from  the  appellee  Beck, 
said  Beck  represented  to  blm  that  the  corpo- 
ration only  owed  about  $600,  and  that  no 
mention  was  made  of  the  plaintiff's  claim. 
This  testimony  was  objected  to  by  the  plain- 
tiff on  the  ground  that  it  was  hearsay  and 
wholly  irrelevant,  and  a  private  agreement 
made  between  witness  and  the  intervener, 
which  could  not  throw  any  light  upon  the 
question  of  the  liability  of  the  defendant  for 
The  debt  sued  on,  and  could  In  no  manner  af- 
fect snch  liability.  It  appears  from  plaintiff's 
bill  of  exceptions  to  the  admission  of  this 
evidence  that  the  trial  court  announced  that 
he  admitted  same  for  the  pnrpose  of  showing 
how  the  defendant  corporation  treated  the 
debt  sued  on.  We  think  the  objections  to 
this  testimony  should  have  been  sustained, 
because  it  was  not  relevant  to  any  issne  in 
the  case.  The  purpose  for  which  this  evi- 
dence was  offered  Is  not  apparent,  and,  bnt 
for  the  announcement  of  the  trial  court  that 
It  was  admitted  for  the  purpose  of  showing 
how  the  defendant  corporation  treated  plain- 
tiff's claim,  we  would  be  disposed  to  hold 
that,  while  the  evidence  was  Immaterial.  Its 
admission  was  harmless.  It  is,  we  think, 
clear  that  any  representation  made  by  Beck 
as  to  the  Indebtedness  of  the  defendant  corpo- 
ration conld  in  no  way  affect  plaintiff's  claim, 
or  tend  to  throw  any  light  upon  the  question 
as  to  whether  the  corporation  bad  assumed 
the  payment  of  the  notes  sued  on,  and  the 
admission  of  such  evidence  by  the  court  for 
the  announced  purpose  of  showing  how  the 
corporation  regarded  the  notes  was  haiTaful 
error;  and  appellant's  assignment  which  chal- 
lenges the  ruling  of  the  court  In  overruling 
bis  objections  to  the  admission  of  this  tes- 
timony most  be  sustilned. 

In  view  of  another  trial  of  the  case,  it 
would  not  be  proper  for  us  to  express  any 
opinion  upon  the  facts,  and  appellant's  as- 
signment In  which  the  verdict  of  the  jury 
Im  a.<s8atled  on  the  ground  that  it  Is  unsup- 
ported by  the  evidence  will  not  be  considered. 
The  remaining  assignments  contained  In  ap- 
pellant's brief  are,  we  think,  without  merit 
irnder  the  pleadings  In  the  case,  the  burden 
was  upon  appellant  to  show  by  a  preponder- 
ance ot  the  evidence  that  the  defendant  cor- 
poration had,  for  a  valuable  consideration, 
assumed  the  payment  of  the  notes  sued  on. 


and  the  trial  court  did  not  err  In 
Ing  the  Jury. 

For  the  errors  before  indicated 
ment  of  the  court  below  will  be  re 
this  cause  remanded  for  a  new  t 
Is  so  ordered.    Beversed  and  rema 


MAKSTON  V.  YAITBS  et    i 
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MORTOAGES— SALE   UNDER   DEED 
NOTICE    OF    SAIiB— STATUTES— K. 

MENT  BY  REV1SEI>  STATUT    I 

1.  The  langaag»  of  Laws  188d,  i 
viding  for  notice  of  a  sale  under  a  d(   i 
was  that  "notice  shall  be  given  as 
ed  in  judicial  sales,"  and  the  notice 
ed  in  judicial  sales  was  by  posting    : 
being  required   on  the  property  o'  i 
statute  as  to  judicial   sales   was  f  i 
1S93  80  88  to  require,  in  addition  to    i 
tice  to  be  mailed  to  the  property  o  ' 
did  not  live  in  the  conuty  where  tfa 
situated.     The  act  as  to  trust  dee  < 
amended  act  as  to  judicial  sales  wi 
in  the  Revised  Statutes  without  c  i 
one  as  article  2300,  and  the  othei 
2366.     Held,  that  the  word  "now"  ii 
1886  referred  to  the  law  of  judicial  i 
existing,   and  did  not  include  the 
amendment  thereof,  and  hence  no  :  i 
sale   under  a  ^ust  deed  was  reqi  i 
mailed   to  the   owner,   who   lived     i 
county. 

2.  The  word  '^aow,"  as  used  in 
1888,  and  carried  forward  in  Rev.  St 
could  not  be  construed  to  refer  to    I 
judicial  sales  at  the  time  the  Revise  : 
went  into  effect,  since,  under  Rev.    I 
Titie,"  I  19,  providing  that  the  Re 
utes,  so  far  as  they  are  tlie  same  as  i 
utes  of  the  state  then  in  effect,  shoi  I 
Btrued   as  continuations   thereof,   tt  i 
Statutes  did  not  re-enact,  but  simply  i 
the  statutes  as  to  the  two  kinds  of  si 
then  existed. 

Appeal  from  district  court,  Fann 
Ben  H.  Denton,  Judge. 

Action  of  trespass  to  try  titie 
Taltes  against  Edwin  S.  Marston  1 1 
er.    From  a  judgment  In  favor  oi 
defendant  Marston  appeals.    Revei : 

P.  W.  Bartlett,  for  appellant    . 
Duncan  and  Taylor  &  McOradv. 
lees. 


BOOKHOUT,  J.  This  was  an 
trespass  to  try  titie,  which  was  br 
the  appellee  J.  M.  Yaites  against  i. 
lant  Edwin  S.  Marston,  and  the  a| 
A.  Cullor,  and  In  which  judgment 
dered  for  the  plaintiff.  The  land  i 
versy  was  conveyed  to  appellee  J.  '. 
by  a  deed  dated  October  28,  1895, 
that  date  imtll  December  11,  1! 
Yaites  was  In  i)08ses3lon  of  the  :i 
the  same  day,  to  wit,  October  28,  :i 
Yaites.  joined  by  his  wife,  conveye(3l 
to  J.  W.  Bartlett  trustee,  to  secure  1 
of  that  date,  made  to  the  New  Engl 
&  Trust  Company,  for  a  part  of  the 
price  of  said  land.  Said  deed  In  1 
'  Rebearing  denied  February  22,  IS*)*^ 
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ferred  on  the  tmstee  a  power  to  sell  the  land 
In  controTerey  after  default,  and  upon  the 
request  of  the  bolder  of  the  note.  The  trus- 
tee on  May  1,  1900,  acting  under  the  said 
power  of  sale,  sold  the  land  In  controversy  to 
appellant,  Edwin  8.  Marston,  and  thereupon 
executed  his  deed  as  such  trustee  to  said  pur- 
chaser. Bald  sale  was  made  after  default, 
and  upon  the  request  of  the  holder  of  the 
note,  and  In  time,  place,  and  manner  of  sale, 
conformed  to  the  power  of  sale,  and  to  the 
requirements  of  the  act  of  July  6,  1880.  No 
personal  notice,  however,  was  given  to  J.  M. 
Taltes,  though  the  trustee  and  the  New  Eing- 
land  Loan  &  Trust  Company  and  the  holder 
of  the  note  knew  tliat  he  resided  In,  and  that 
his  post-offlce  address  was,  Whitewrigbt,  in 
Orayson  county,  Tex.  Said  Yaltes  did  not 
know  that  the  trustee  was  about  to  sell  the 
land,  nor  that  it  was  advertised  for  sale,  un- 
til after  the  sale  was  made. 

The  question  presented  by  this  appeal  is, 
does  the  law  require  that  a  trustee,  in  mak- 
ing sale  under  a  deed  of  trust  executed  in 
1895,  in  addition  to  the  posting  of  written  or 
printed  notices  at  three  public  places  in  the 
county  where  the  land  is  situated,  shall  also 
give  notice  of  the  sale  to  the  maker  of  the 
deed  of  trust?  In  1889  the  legislature  passed 
an  act  prescribing  the  mode  and  manner  of 
making  sales  under  trust  deeds.  By  the 
terms  of  this  act  it  was  provided  that  "no- 
tice shall  I>e  given  as  now  required  in  judicial 
sales."  Laws  1889,  p.  143.  The  notice  re- 
quired by  statute  in  the  making  of  judicial 
Bales  at  that  time  was  "by  posting  up  writ- 
ten or  printed  notices  thereof  at  three  public 
places  in  the  county,  one  of  which  shall  be 
at  the  door  of  the  court  house  of  the  county." 
This  statute  was  subsequently  twice  amend- 
ed. The  first  amendment  was  made  In  1893, 
by  Laws  23d  Leg.  p.  11,  c.  15.  It  was  again 
amended  In  1896.  Bee  Laws  24th  Leg.  p. 
168k  c  110.  This  last  amendment  was  In 
totce  when  the  Revised  Statutes  of  1896 
went  Into  effect.  By  Its  terms,  in  addition  to 
the  three  written  or  printed  notices  required 
under  the  statute  in  force  in  1889,  It  provides, 
substantially,  that,  if  the  defendant  In  ex- 
ecution resides  out  of  the  county  In  which 
the  land  is  situated,  the  officer  shall  mall  him 
a  notice  of  sale,  directed  to  his  post  office,  if 
known  to  such  officer.  The  maker  of  the 
note  and  grantor  In  the  deed  of  trust  did  not 
reside  In  Fannin  county,  In  which  county  the 
land  described  In  the  deed  of  trust  was  situ- 
ated, but  he  resided  In  Grayson  county.  His 
post-office  address  was  known  to  the  trustee 
and  to  the  beneficiary  in  the  trust  deed.  No 
notice  w-as  mailed  to  him.  It  will  be  seen 
that  by  the  act  of  1889  It  was  provided  that 
"notice  shall  be  given  as  now  required  in  Ju- 
dicial sales."  The  effect  of  this  reference 
was  to  incorporate  in  the  act  of  1S89  that 
part  of  the  statute  then  In  force  prescribing 
the  mode  and  manner  of  making  Judicial 
sales.  Suth.  St.  Const.  (  257;  End.  Interp. 
St  H  50,  153.    The  act  of  1889,  prescribing 


the  mode  of  making  sales  under  trust  deeds, 
and  the  statute  of  1896,  amending  the  law 
governing  sales  under  execution,  are  carried 
forward  hi  the  Revised  Statutes,— the  first  a» 
article  2360,  and  the  last  as  article  2366.  No 
change  is  made  in  the  statutes  in  the  revi- 
sion. 

It  is  contended  by  appellees  that  the  word 
"now,"  as  used  in  article  2369,  should  be 
construed  as  having  reference  to  the  law  in 
force  governing  judicial  sales  at  the  time  the 
Revised  Statutes  went  into  effect  As  be- 
fore stated,  the  effect  of  the  reference  in  the 
law  of  1880,  "that  notice  shall  be  given  as 
now  required  in  Judicial  sales,"  adopted  in 
that  act  the  statute  then  in  force  prescribing 
the  form  of  notice  in  judicial  sales.  An  act 
which  adopts  by  general  reference  the  whole 
or  a  portion  of  another  statute  means  the 
law  as  existing  at  the  time  of  the  adoption, 
and  does  not  include  subsequent  additions  or 
modifications  of  the  statute  so  adopted,  un- 
less It  does  so  by  express  or  strongly  implied 
intention.  End.  Interp.  St  8  86,  note  107; 
Suth.  St  Const  {  257;  Darmstaetter  t.  Malo- 
ney,  46  Mich.  621,  S  N.  W.  574;  Scblaudeclcer 
V.  Marshall,  72  Pa.  200;  Knapp  v.  City  of 
Brooklyn,  97  N.  Y.  520;  U.  S.  v.  Paul,  6  Pet 
141,  8  L.  Ed.  348;  Kendall  v.  U.  S.,  12  Pet. 
624,  0  L.  Ed.  1181;  In  re  Heath.  144  U.  S. 
94,  12  Sup.  Ct  615,  36  L.  Ed.  358.  In  the 
case  of  Darmstaetter  v.  Maloney  the  charter 
of  the  city  of  Detroit  provided  that  "the  as- 
sessor •  •  •  shall  be  and  is  hereby  vest- 
ed with  the  powers  and  duties  as  supervisor, 
as  provided  by  the  laws  of  this  state,"  etc. 
The  court  held  that  subsequent  changes  In 
the  duties  of  supervisors  did  not  affect  the 
assessor  of  Detroit  In  discussing  the  ques- 
tion the  court  uses  the  following  language: 
"The  case  falls  under  the  rule  that  a  piece 
of  legislation  for  a  particular  city  which 
adopts,  under  general  words  of  reference,  a 
specific  regulation  in  a  separate  general  law. 
Is  not  to  be  taken  as  adopting  prospectively 
the  future  alterations  in  the  provisions  of 
the  general  law  so  appropriated,  unless  the 
intention  thereof  is  express  or  strongly  im- 
plied." In  the  case  of  Schlaudecker  v.  \Car- 
shall,  supra,  the  court  was  called  upon  to 
construe  an  act  giving  the  board  of  licensors 
for  Erie  county  "the  same  power  and  au- 
thority to  grant  licenses  In  the  said  city  of 
Erie  as  the  court  of  quarter  sessions,  by  law, 
now  has."  It  was  held  that  the  authority  of 
the  t>oard  was  to  be  ascertained  by  the  law 
as  to  the  quarter  sessions  at  the  passage  of 
the  act  and  not  by  amendments  subsequent- 
ly made  to  that  law. 

Again,  counsel  for  appellees  contend  that 
It  was  the  Intention  of  the  legislature,  in 
adopting  the  Revised  Statutes,  that  the 
word  "now,"  as  used  in  the  statute  of  18S9, 
and  carried  forward  in  article  2369,  meant 
the  statute  prescribing  the  notice  required 
in  making  Judicial  sales  In  force  at  the  time 
the  Revised  Statutes  went  into  effect  This 
contention  conflicts  with  the  provisions  ef 
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section  19,  "Pinal  Title,"  Rev.  St.,  providing 
that  the  provleions  of  the  Revleed  Statute*, 
so  far  as  they  are  the  same  as  statutes  of 
this  state  In  force  at  the  time  said  Bevlsed 
Statutes  shall  go  Into  effect,  shall  be  con> 
strued  as  continuations  thereof.  This  court, 
In  February,  1801,  held  In  the  case  of  Judd 
T.  State,  62  S.  W.  543,  construing  section  19 
of  the  final  title  of  the  Bevlsed  Statutes, 
that  the  Including  of  an  act  In  the  Revised 
Statutes  was  not  a  re-enactment,  but  mere- 
ly a  continuation,  thereof.  The  same  view 
was  afterwards  adopted  by  the  supreme 
court  In  an  opinion  delivered  by  that  court 
April  8,  1901,  In  the  case  of  Insurance  Co.  v. 
Walker,  61  S.  W.  711.  See,  also,  Comptou 
v.  Holmes  (Tex.  Sup.)  63  S.  W.  621. 

We  conclude  that  the  language  of  article 
2368,  Rev.  St.,  that  "notice  shall  be  given  as 
now  required  In  judicial  sales,"  ntieant  such 
notice  as  was  required  at  the  time  the  act 
went  Into  effect.  In  1889.  It  Is  admitted  that 
the  notice  of  the  trustee's  sale  under  which 
api>ellant  purchased  complied  with  the 
terms  of  the  statute  prescribing  the  notice 
required  in  making  Judicial  sales  at  the  time 
this  act  went  Into  effect.  It  follows  from 
this  holding  that  the  court  below  erred  in 
not  rendering  Judgment  for  appellant  Un- 
der car  holding,  It  Is  not  necessary  for  us 
to  pass  upon  the  question  raised  by  appel- 
lant's second  assignment  of  error. 

For  the  reasons  indicated,  the  Judgment 
of  the  trial  court  Is  reversed,  and  Judgment 
here  rendered  for  appellant  for  the  land 
sued  for.    Reversed  and  rendered. 

On  Motion  for  Rehearing. 
(Feb.  22,  1902.) 

When  the  opinion  was  prepared  In  this 
ease,  we  were  not  aware  that  the  questions 
Involved  had  been  passed  upon  by  the  court 
of  civil  appeals  for  the  Fourth  district. 
Hence  no  reference  was  made  in  our  opin- 
ion to  the  case  of  Swain  v.  Mitchell,  66  S. 
W.  61,  3  Tex.  Ct.  Rep.  408.  The  first  no- 
tice we  had  of  that  opinion  was  received 
from  its  publication  In  the  Texas  Court  Re- 
porter of  December  7,  1901.  The  same  con- 
eloslon  is  announced  In  that  case  as  was 
reached  by  us  In  this  case.  The  questions 
decided  In  this  case  and  In  the  case  of 
Swain  V.  Mitchell  came  before  the  court  of 
appeals  for  the  First  district,  and  that  court 
arrived  at  a  different  conclusion.  Fischer 
V.  Simon,  66  S.  W.  882,  3  Tex.  Ct  Rep.  432. 
Subsequently  a  rehearing  was  granted,  and 
that  court  certified  the  case  to  the  supreine 
court  and  the  supreme  court  holds  In  ac- 
cordance with  this  opinion  and  the  opinion 
of  the  court  of  appeals  for  the  Fourth  dis- 
trict VlBChtx  V.  Simon,  66  8.  W.  447,  4 
Tex.  Ct  Rep.  89.  We  deferred  action  on 
this  motion,  awaiting  the  opinion  of  the  su- 
preme court  on  the  certified  case. 

The  motion  for  rehearing  is  overruled. 


WETZ  V.  WETZ.1 

(Court  of  Civil  Appeals  of  Texa 
1902.) 

DIVORCB  —  ASSIONMBNTS  OF  ERR 
CIENCY  —  PREMATURE  ADJOURN 
TION  FOR  NEW  TRIAL  —  CONCl 
LAW  AND  FACT— ARGUMENT  OF 
REFUSAL. 

1.  Rev.  St  art  1018,  provides  tfa 
lant  shall  file  assignments  of  err< 
specifying  the  grounds  on  which  b< 
that  ail  errors  not  distinctly  specifii 
ed.  Rules  22-27  of  the  courts  of  i 
also  require  that  the  assignmeuts 
Hdd,  that  an  assignment  of  error  i 
the  action  of  the  court  in  overrulii 
demurrer  and  special  ezceptiong  is  1 

2.  Under  rule  29  of  the  court  of  c 
providing  that  an  assignment  of  e 
companied  by  its  appropriate  prop 
statemeiits  shall  be  regarded  as  ab 
assignment  complaining  that  the  c 
ted  plaintiff,  suing  for  divorce,  to  p 
acts  of  ill  treatment  without  sumi 
tions  to  admit  such  proof,  not  accc 
a  statement,  will  not  be  considered. 

3.  An  assignment  that  "the  coi 
granting  a  divorce  to  the  plaintiff 

Sroof  fails  to  show  that  she  was  e 
ivorce,  and  because  the  testim 
shows  that  she  was  not  entitled  t 
and  that  the  judgment  was  clearly 
the  law  and  the  evidence,"  is  too  i 
will  not  be  considered. 

4.  Assignments  that  the  court  em 
ing  the  custody  of  the  children  to 
granting  her  a   divorce,   without  I 
nence  as  to  what  the  interests  of 
demanded,  and  who  was  best  fitted 
them,  and  in  refusing  to  hear  prool 
tiff  was  not  fitted,  will  be  overruled 
not  made  to  apoear  by  bill  of  ei 
otherwise  that  the  court  refused  t 
dence,  and  it  does  not  appear  that 
unfit,  and  it  is  shown  that  the  chii 
the  unhappy  relations  was  due  to 
cruel  treatment  of  the  oldest  child, 
ant  had  very  little  means,  and  that 
wife  were  in  bad  health. 

G.  Assignments  of  error  complai: 
action  of  the  court  in  adjourning  o 
fore  the  time  for  which  the  term  ml. 
expired,  thus  depriving  defendant  ( 
fits  of  his  motion  for  a  new  trial,  i 
rying  the  adjournment,  and  givinf 
only  50  minutes  to  prepare  and  hav 
exceptions  signed,  and  without  pae 
motion  for  a  new  trial,  will  be  o 
without  prejudice  where  a  motic 
trial  was  filed  and  bill  of  exceptions 
filed  before  adjournment  the  adjo 
itself  discharging  the  motion  for 
and  where  the  bill  of  exceptions  she 
fendant  had  more  than  two  hours 
prepare  it  and  his  motion  for  a  new 

6.  If  a  party  objects  to  the  cone 
by  the  court  in  response  to  his  mot 
elusions  of  law  and  fact,  he  must 
a  motion  for  additional  conclusions  ' 
which  he  devres  a  finding. 

7.  In  order  to  have  the  action  of  i 
reviewed  for  a  refusal  to  file  condn 
of  exceptions  should  be  taken. 

8.  An  asBignment  that  the  court 
fusing  to  hear  argument  from  defen 
conclusion  of  the  testimony  will  li 
where  the  bill  of  exceptions  fails  t< 
the  court  refused  to  hear  argumc 
counsel  requested  to  argue  the  case, 
to  the  action  of  the  court  in  decidl 
without  argument 
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9.  An  assignment  that  the  conrt  erred  In  i 
granting  a  divorce  because  thei«  was  no  proof 
in  the  record  that  plaintiff  was  a  bona  tide  resi- 
dent of  the  state,  or  that  she  had  resided  in 
the  county  for  six  montlis,  will  not  be  reviewed 
where  the  motion  for  new  trial  failed  to  call 
the  question  to  the  attention  of  the  trial  conrt. 

Appeal  from  district  court.  Ft  Bend  coun- 
t.v;   Wells  Thompson,  Judge. 

Action  by  Alma  Wetz  against  Adolpb 
Wetz.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Slyfleld  &  Daridsoo,  for  appellant. 


GARRETT,  0.  J.  The  appellee,  Alma 
Wctz,  brought  this  suit  in  the  district  court 
of  Ft.  Bend  county  for  a  divorce  from  the 
appellant,  Adolpb  Wetz,  on  the  ground  of 
cruel  treatment,  with  a  prayer  for  the  cus- 
tody of  their  two  mtnor  children,  Ada  and 
Olga.  The  appellant  answered  both  the  orig- 
inal petition  and  the  first  amended  original 
petition  with  general  and  special  exceptions. 
The  original  petition  was  probably  bad  on 
general  demurrer,  but  the  first  amended  orig- 
inal petition  alleged  a  cause  of  action  good 
on  general  demurrer. 

The  special  exceptlraiB  will  not  be  consider- 
ed, because  they  are  not  presented  by  a  prop- 
er assignment  of  error.  The  second  assign- 
ment of  error,  which  seeks  to  have  them  re- 
viewed. Is  too  general,  being  addressed  to 
the  action  of  the  court  in  overruling  the  gen- 
eral demurrer  and  special  exceptions.  Rev. 
St.  art.  1018;  Rules  Cts.  Civ.  App.  22-2T 
(20  S.  W.  vli.,  xlll.). 

There  Is  no  statement  under  the  third  as- 
signment of  error  which  complains  of  the  ac- 
ti  n  of  the  conrt  In  permitting  the  plaintiff 
to  prove  specific  acts  of  111  treatment  with- 
out sufficient  allegations  to  admit  such  proof, 
and  the  assignment  must  be  regarded  as 
abandoned.    RiUe  29  (47  S.  W.  v.). 

An  assignment  that  the  Judgment  Is  con- 
trary to  the  law  and  the  evidence  Is  too  gen- 
eral. Ackerman  v.  Huff,  71  Tex.  317,  9  8. 
W.  236.  The  fourth  assignment  of  error  Is 
not  more  specific  than  the  one  in  the  case 
Just  cited,  and  numerous  other  cases  that 
might  be  cited.  It  Is  that:  "The  court  err- 
ed in  granting  a  divorce  to  the  plaintiff,  be- 
oauBC  the  proof  falls  to  show  that  she  was 
entitled  to  a  divorce;  and,  second,  because 
the  testimony  clearly  shows  that  she  was  not 
entitlwi  to  a  divorce.  The  Judgment  was 
clearly  contrary  to  the  law  and  the  evidence." 
Being  too  general,  it  will  not  be  considered. 

The  fifth  assignment  complains  of  the  ac- 
tion of  the  court  In  awarding  the  custody  at 
the  children  to  the  plaintiff  without  hearing 
evidence  as  to  what  the  Interest  of  the  chil- 
dren demanded,  and  who  was  mentally,  phys- 
ically, morally,  and  financially  best  able  and 
best  calculated  to  have  control  of  thom;  while 
the  sixth  assignment  coiuplntns  that  the 
court  erred  In  refusing  to  hear  proof  that 
the  plaintiff  was  neither  mentally,  physical- 
ly, nor  financially  able  to  have  the  care  and 


control  of  the  children;  and  the  thlrtewith 
assignment  assigns  as  error  the  awarding  of 
the  custody  of  the  children  to  the  plaintiff, 
because  the  record  shows  that  no  proof  such 
as  is  required  by  article  29S7  of  the  Revised 
Statutes  was  offered,  nor  was  there  any  evi- 
dence heard  as  to  the  prudence  and  ability  of 
the  parents,  as  required  by  said  article. 
This  assignment,  however,  will  not  be  con- 
sidered, because  It  does  not  appear  in  the 
record  and  does  not  present  fundamental  «■- 
ror.  It  is  not  made  to  appear  by  tbe  bill  of 
exertion  or  otherwise  that  the  court  refu.«ed 
to  hear  evidence  touching  the  fitness  of  the 
respective  parties  to  have  the  custody  of  the 
children.  It  was  developed  on  the  trial  of 
the  case  that  there  were  two  children  of  the 
marrlage,^ittle  girls  of  very  tender  age. 
There  was  nothing  in  the  evidence  to  show 
that  their  mother  was  an  unfit  person  to  have 
charge  of  them,  while  it  did  appear  that  the 
chief  cause  of  the  unhappy  relations  between 
the  plaintiff  and  defendant  was  the  defend- 
ant's cruel  treatment  of  the  oldest  child.  It 
was  shown  that  the  defendant  had  very  little 
means,  which  was  presumably  community 
property.  He  and  his  wife  were  both  in  bad 
health.  Tbe  action  of  the  court  in  awarding 
the  custody  of  the  children  does  not  appear 
to  be  without  evidence,  and  it  does  not  ap- 
pear that  the  court  refused  to  receive  evi- 
dence upon  the  matter.  These  assigfnments 
will  be  overruled. 

The  seventh,  eighth,  and  ninth  aaslgn- 
meiits  of  error  complain  of  the  action  of  the 
court  In  adjourning  one  week  before  the 
time  for  which  the  term  might  last  had  ex- 
pired, thus  depriving  the  defendant  of  the 
benefit  of  his  motion  for  a  new  trial,  and  by 
hurrying  the  adjournment,  and  giving  the  de- 
fendant only  50  minutes  to  prepare  and  have 
his  bill  of  exceptions  signed,  and  without 
passing  upon  his  motion  for  a  new  trial.  It 
does  not  appear  that  tbe  defendant  sustained 
any  Injury  by  the  action  of  the  court  as  com- 
plained of.  A  motion  for  a  new  trial  was 
filed,  and  a  bill  of  exceptions  was  prepared 
and  signed  and  filed  before  the  adjournment 
was  made.  And  while  there  is  no  order  in 
the  record  by  which  the  motion  for  a  new 
trial  is  in  terms  overruled.  It  was  discharged 
by  the  adjournment  of  the  court  Rev.  St 
art  1374.  The  bill  of  exceptions  reserved  to 
the  action  of  the  court  .shows  that  defend- 
ant's counsel  had  more  than  two  hours  in 
which  to  prepare  the  same  and  prepare  the 
motion  for  a  new  trial. 

If  the  defendant  objected  to  the  conclu- 
sions filed  by  the  court  in  response  to  his 
motion  for  conclusions  of  law  and  fact  to  be 
filed,  be  should  have  pointed  out  in  a  motion 
for  additional  conclusions  the  facts  which  he 
desired  a  finding  upon.  His  assignment  of 
error  is  that  the  court  erred  in  not  filing  its 
conclusions  of  fact  and  law  separately,  as  re- 
(litested  by  the  defendant;  the  paper  filed  as 
such  being  neither  a  conduslon  of  fact  or 
law.    In  order  to  have  tbe  action  of  tbe  tri.il 
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Judge  reviewed  for  a  refusal  to  file  concln- 
along,  a  bill  of  exceptions  should  be  taken. 
Hen  y.  Dean,  66  Tex.  663,  2  S.  W.  727;  Cal- 
laghan  y.  Grenet,  06  Tex.  240,  18  S.  W.  507. 
Tbe  reason  for  such  rule  Is  that  the  attention 
of  tbe  trial  Judge  may  neyer  have  been  call- 
ed to  the  motion  for  conclusions.  In  this 
case  the  attention  of  the  court  was  not  called 
to  any  objection  by  the  defendant  to  tbe  con- 
clusions filed. 

The  eleyentb  assignment  of  error  is  that 
tbe  court  erred  In  refusing  to  hear  argument 
of  the  defendant  upon  the  conclusion  of  the 
testimony.  All  parties  .In  clyll  cases  have 
tbe  right  to  be  heard  by  counsel  In  argument 
whenever  a  question  of  fact  Is  submitted  to 
tbe  Jury  or  the  evidence  Is  conflicting.  Rev. 
St  art  1299;  Neabltt  v.  Walters,  88  Tex. 
576:  May  v.  Hnhu,  22  Tex.  Civ.  App.  365,  54 
S.  W.  416;  2  Enc.  PI.  &  Prac.  609;  1  Sayles, 
Tex.  Civ.  Prac.  t  548.  But  the  bill  of  ex- 
ertions fails  to  show  that  the  court  refused 
to  bear  argument,  or  that  counsel  for  de- 
fendant requested  to  be  allowed  to  argue  the 
case,  or  that  the  defendant  excepted  to  the 
action  of  the  court  In  deciding  the  case  with- 
out bearing  argument  The  bill  shows  that, 
after  the  evidence  of  both  parties  had  been 
Introduced,  the  court,  without  giving  the  de- 
fendant time  to  argue  the  case  and  present 
his  authorities,  Jmmedlately  rendered  Judg- 
ment In  favor  of  the  plaintiff,  and  then  the 
defendant  asked  tbe  court  to  give  him  time 
to  file  a  motion  tor  a  new  trial,  which  tbe 
court  refused,  stating  that  he  Intended  to 
adjourn  at  12  o'clock;  and  defendant  then 
asked  for  time  to  prepare  his  bills  of  excep- 
tion, and  the  court  replied  be  would  give  un- 
til 12  o'clock,  to  which  the  defendant  ex- 
cepted because  tbe  time  was  too  short  and 
the  term  could  last  another  week,  and  the 
case  should  not  be  hurried  In  any  such  man- 
ner. It  appears  from  the  qualification  of  the 
bill  by  the  trial  Judge  that  the  decision  of 
the  court  was  rendered  at  11:15  o'clock  a. 
m.,  and  that  court  did  not  adjourn  until  2 
o'clock  p.  m.  This  bill  reserves  no  excep- 
tion to  a  refusal  to  hear  argiunent  but  only 
to  a  refusal  to  give  time  to  file  a  motion  for 
a  new  trial,  and  sufficient  time  to  file  a  bill 
of  exceptions.  The  assignment  of  error  must 
be  overruled. 

It  Is  assigned  as  fundamental  error  in  the 
Judgment— there  being  no  asslgoment  upon 
the  question  in  the  record— that  there  Is  no 
proof  In  the  record  that  the  plaintiff  was  an 
actual  bona  fide  Inhabitant  of  the  state,  or 
that  she  bad  resided  In  the  county  of  Ft 
Bend  six  months  next  preceding  the  filing  of 
ber  suit  This  can  hardly  be  regarded  as 
fundamental  error,  but  tbe  motion  for  a  new 
trial  filed  by  the  defendant  fails  to  call  this 
question  to  the  attention  of  the  court  There 
may  have  been  such  proof  In  the  evidence, 
and  It  may  have  been  Inadvertently  omitted 
from  tbe  statement  of  facts.  Notwltbatand- 
tog  the  fact  that  a  case  has  been  tried  by  the 
court  witbout  a  Jury,  a  question  of  tact  can- 


not be  reviewed  in  the  appellate  court  un- 
less it  has  been  called  to  the  attention  of  tbe 
court  bdow  In  a  tbotion  for  a  new  trial. 
Railway  Co.  v.  Douglass,  87  Tex.  297,  28  S. 
W.  271;  Same  v.  Douglas.  7  Tex.  Civ.  App. 
554,  27  S.  W.  793.  And  although  the  court 
in  this  case  may  not  have  jmssed  on  tbe 
motion  for  a  new  trial,  no  Injury  Is  shown, 
since  It  did  not  question  the  proof  of  the 
facts  as  to  tbe  plaintiff's  being  a  bona  fide 
Inhabitant  of  the  state  and  a  resident  of  tbe 
county  for  six  months. 

No  error  having  been  properly  presented 
requiring  a  reversal  of  the  Judgment  of  the 
court  below.  It  will  be  affirmed.    Afi^med. 


lAAS  V.  SEIDEUi 

(Court  of  Civil  Appeals  of  Texas.    Feb.  4, 

1902.) 

ADMINISTRATION  —  TITLE  TO  PROPERTY  — 
RIGHT  OP  ACTION  BY  DEVISEE-SUIT  ON 
NOTE— PARTIES— PLEADING— DEFENSES. 

1.  Under  Rev.  St  art  1869,  providing  that 
on  the  death  of  a  person,  title  to  bis  property 
shall  immediately  vest  in  his  heirs  and  devisees, 
subject  to  the  rights  of  his  executors  to  sub- 
ject the  property  to  the  payment  of  debts,  aa 
heir  or  devisee  cannot  maintain  an  actiou  to 
recover  propertv  belonging  to  the  estate  unless 
it  is  alleged  and  proved  that  there  are  no  debts 
and  no  necessity  for  administration,  or  that  ad- 
ministration has  closed,  or  that  the  suit  is 
necessary  to  preserve  the  estate,  or  that  the 
executors  have  tailed  or  refused  to  perform 
their  duties. 

2.  A  mere  allegation  that  the  estate  is  sol- 
vent is  iusnfflcient  to  show  that  admlalBti-atioa 
is  unnecessaiT. 

3.  A  complaint  averred  that  at  decedent's, 
death  defendant  was  indebted  to  him  in  the 
sum  of  $500,  evidenced  by  a  promissory  note; 
that  decedent  bequeathed  to  piaiutifTs  wife 
S300,  to  be  paid  out  of  said  note,  the  remaining 
$200  to  be  paid  decedent's  wife;  that  the  note 
was  in  the  possession  of  decedent's  wife;  that 
defeiidunt  designing  to  get  possession  thereof, 
falsely  represented  to  the  latter  that  if  she 
v\oald  surrender  it  he  would  pay  plaintiff's  wife 
the  ifHOi);  that  neither  plaintiff  uor  his  wife 
knew  of  or  consented  to  such  surrender,  lleld, 
that  the  suit  was  on  the  note,  and  not  on  the 
promise  to  pay  made  to  decedent's  wife. 

4.  A  devisee  of  $300  out  of  a  $500  note,  if 
entitled  to  sue  on  tbe  note,  should  make  the 
devisee  of  the  balance  thereof  a  party  defend- 
ant, 80  that  the  judgment  may  be  a  complete 
protection  to  the  maker  against  further  litiga- 
tion thereon. 

Appeal  from  Austin  county  court;  Jnoi.  P. 
Bell,  Judge. 

Action  by  Ad(rfph  Seidel  against  B.  O. 
Laas.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

W.  C.  Henderson  and  C.  O.  Krueger,  for 
appellant  Searcy  &  Garrett  and  J.  H.  Sbel- 
burne,  for  appellee. 

GILL,  J.  This  suit  was  brought  by 
Adolph  Seidel,  tbe  appellee,  against  E.  0. 
I.aas,  tbe  appellant,  to  recover  $300  out  of 
a  $500  note  alleged  to  have  been  due  the 
estate  of  C.  W.  Laas,  deceased;    the  $300 
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having  been  devised  to  Nellie  Setdel,  wife  of 
Adolph  Seidel,  by  the  will  of  C.  W.  Laas. 
The  petition  alleged  that  ■plaintiff's  wife  was 
the  daughter  of  C.  W.  Laas,  deceased,  and 
that  appellant  was  bis  son;  that  C.  W.  Laas 
died  November  16,  1899,  leaving  a  will, 
which  was  duly  probated;  that,  at  the  death 
of  C.  W.  Laas,  appellant  was  indebted  to 
hts  father  in  the  sum  of  $500,  evidenced  by 
a  promissory  note  payable  to  his  father  (Its 
date  was  alleged  to  be  unknown,  but  it  was 
averred  to  be  past  due  at  the  date  of  the  in- 
stltutlon  of  this  suit);  that  deceased,  by 
the  terms  of  his  will,  bequeathed  to  the  wife 
of  plaintiff  $300,  to  be  paid  out  of  said  note, 
—the  remaining  $200  to  be  paid  to  Marie 
Laas,  the  surviving  wife  of  deceased;  that 
at  the  time  of  the  death  of  C.  W.  Laas  the 
note  was  in  the  possession  of  Marie  Laas, 
his  wife;  that  defendant,  designing  to  get 
possession  of  the  note  and  defraud  plaintiff's 
wife  out  of  the  $300,  falsely  represented  to 
Marie  Laas  that,  if  she  would  surrender  the 
note  in  question  to  him,  he  would  pay  plain- 
tilTs  wife  the  amount  due  out  of  the  note; 
that  thereuiwn  the  note  was  delivered  to 
him,  and  he  has  refused  to  pay  plaintiff's 
wife  the  sum  named;  that  neither  plaintiff 
nor  his  wife  knew  of  the  surrender  of  the 
note,  nor  did  they  consent  thereto.  There  is 
an  allegation  that  the  estate  of  C.  W.  Laas 
was  solvent,  but  no  allegations  are  present  to 
the  effect  that  no  administration  is  pending 
and  none  necessary,  nor  any  other  allega- 
tion which  would  authorize  the  maintenance 
of  the  suit  in  their  own  right  Neither  of 
the  executors  named  in  the  will  was  made 
a  party  as  such.  Defendant's  answer  con- 
tained general  and  special  exceptions.  He 
also  pleaded  in  bar  that  the  estate  of  his 
father  was  indebted  to  him,  specifying  the 
amounts,  and  that  this  and  certain  credits 
on  the  note  In  question  were  sufficient  to  dis- 
charge the  Indebtedness  to  the  estate.  He 
further  alleged  that  Mrs.  Marie  Laas  had 
surrendered  the  note  to  him  in  consider- 
ation of  the  fact  that  it  had  been  discharged 
by  reason  of  the  alwve-mentloned  items  and 
credits.  She  was  made  a  party  to  the  suit 
on  the  prayer  of  defendant,  and  he  sought 
judgment  against  her  in  case  Judgment 
should  be  rendered  against  him.  He  plead- 
ed the  statute  of  limitations,  also,  in  bar  of 
plaintiff's  suit  Mrs.  Marie  Laas  appeared 
and  answered  by  general  denial.  The  court 
overruled  defendant's  exceptions  to  the  pe- 
tition, sustained  plaintiff's  exceptions  to  the 
answer,  and  struck  out  all  of  the  answer  ex- 
cept the  general  denial  and  plea  of  limita- 
tion. Mrs.  Marie  Laas  was  dismissed  from 
the  suit  over  defendant's  objection.  A  trial 
by  Jury  resulted  in  a  verdict  and  Judgment 
for  plaintiff  for  $300  and  Interest  From  this 
Judgment  defendant  prosecutes  this  appeal. 
The  action  of  the  court  in  overruling  de- 
fendant's general  demurrer  and  first  and  sec- 
ond special  exceptions  is  assigned  as  error. 
Appellant,    by   the   first   special   exception, 


questioned  the  sufficiency  of  the  petition  be- 
cause it  appeared  from  its  allegations  that 
the  cause  of  action  was  not  against  defend- 
ant, but  against  the  estate  of  C.  W.  Laas. 
We  are  of  opinion  the  exception  should  have 
been  sustained.  While  it  is  true  that  upon 
the  death  of  a  person  the  title  to  his  proper- 
ty vests  at  once  in  his  heirs  or  the  devisees 
under  his  will,  it  is  also  true  tliat  this  title 
is  subject  to  the  rights  of  the  administrator 
or  executor  to  subject  the  property  to  the 
payment  of  the  debts  of  decedent  and  the  ex- 
penses of  administration.  Rev.  St  art  1869. 
For  this  purpose  he  had  the  right  to  the 
possession  of  the  estate  as  against  the  heirs 
or  l^atees.  Hence  the  rule  that  an  heir  or 
devisee  cannot  maintain  an  action  for  re- 
covery of  property  belonging  to  the  estate  un- 
less it  is  alleged  and  proved  tliat  there  were 
no  debts  and  no  necessity  for  administra- 
tion, or  that  administration  had  closed,  or 
that  the  suit  was  necessary  to  the  preser- 
vation of  the  estate,  and  that  the  executor 
or  administrator  had  failed  or  refused  to 
discharge  his  duty.  Richardson  v.  Yaughan, 
86  Tex.  93,  23  S.  W.  640;  Northcraft  v.  Oli- 
ver, 74  Tex.  163,  11  S.  W.  1121;  Lee  v.  Tur- 
ner, 71  Tex.  264,  9  S.  W.  149;  Welwter  v. 
Willis,  66  Tex.  471.  Here  none  of  these  alle- 
gations are  present  The  proof  is  silent  up- 
on the  question,  and  we  understand  this  ob- 
jection to  be  Involved  in  the  exception  urged. 
There  are  two  apparent  reasons  why  the 
suit  should  not  be  permitted  to  proceed  in 
its  present  form:  First,  the  Judgment  ren- 
dered would  not  be  a  bar  to  a  suit  by  the  ex- 
ecutors for  the  collection  of  the  note;  and. 
second,  to  permit  the  judgment  to  stand, 
Mrs.  Marie  Laas,  not  being  a  party,  would, 
perhaps,  have  the  right  to  subject  the  de- 
fendant to  a  second  suit  for  her  $200  interest 
in  the  note.  It  is  true,  under  the  facts  of 
this  case,  she  might  be  estopped  to  maintain 
a  second  suit,  having  suffered  a  dismissal 
from  this  suit  without  objection,  and  having 
tesUfled  that  she  had  given  defendant  her 
Interest  in  the  note.  Bnt  the  fact  remains 
that  she  answered  by  general  denial,  and 
that  the  Judgment,  on  its  face,  does  not  bind 
her.  If  it  be  true,  as  alleged,  that  defend- 
ant obtained  the  surrender  of  the  note  by 
Mrs.  Marie  Laas  on  a  promise  to  pay  to 
plalntUTs  wife  her  interest  tho'eln  as  fixed 
by  the  will,  these  facts  did  not  change  the 
nature  of  the  defendant's  liability  to  the  es- 
tate. The  note  was  but  the  evidence  of  his 
indebtedness  to  the  estate,  and  the  surren- 
der thereof  by  the  widow  of  deceased  did  not 
extinguish  his  liability.  The  executor  might 
still  have  recovered  the  whole  amount  It 
does  not  appear  from  the  allegations  that 
the  widow  acted  in  her  capacity  as  survivor; 
nor  could  she  have  exercised  her  rights  as 
such,  having  accepted  under  the  wilL  If  the 
facts  existed  rendering  necessary  an  admin- 
istration or  the  handling  of  the  estate  by  the 
executors  for  the  payment  of  debts,  the  al- 
leged  transaction   between   defendant   and 
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the  widow  of  deceased  waa  without  force. 
The  suit  having  been  brought  before  the  time 
for  admlnlatratlon  expired,  a  necesalty  for 
administration  Is  presumed,  unless  the  con- 
trary he  alleged  and  proved.  The  mere  al- 
legation that  C.  W.  Laas  died  solvent  does 
not  meet  this  requirement.  We  think  the 
court  erred  la  refusing  to  sustain  the  excep- 
tion. 

It  Is  contended,  however,  that  this  suit  is 
not  upon  the  note,  but  upon  the  alleged  prom- 
ise of  defendant  made  to  Mrs.  Marie  Laas 
to  pay  $300  of  the  note  to  plaintliTB  wife. 
In  the  first  place,  we  do  not  regard  this  as 
a  proper  construction  of  the  pleadings.  The 
allegation  was  that  neither  plaintiff  nor  his 
wife  assented  to  or  approved  the  alleged 
transaction.  The  note  itself  was  still  evi- 
dence, and  the  best  evidence,  of  the  debt 
This  was  recognized  by  plaintiff  in  his  al- 
legation that  the  note  was  in  the  hands  of 
defendant,  and,  unless  produced,  secondary 
evidence  of  Its  contents  would  be  used;  and, 
In  the  second  place,  the  defendant  had  the 
right,  aa  above  shown,  to  resist  a  recovery 
by  plaintiff  unless  the  right  to  sue  in  such 
a  way  as  to  bind  the  estate,  and  discharge 
him  fully  and  finally  from  liability  on  the 
note,  had  been  averred.  If  there  is  In  fact 
no  necessity  for  administration,  the  proper 
practice  would  seem  to  be  for  plaintiff  to 
sue  on  the  note,  and  allege  the  necessary 
facta,  making  the  widow,  to  whom  the  wlU 
devised  the  balance  of  the  note,  a  party  de- 
fendant. In  such  a  case  the  Judgment  would 
l>e  a  complete  protection  to  defendant 
against  further  litigation  on  the  note.  In 
such  a  suit  his  liability  would  be  i^n  the 
note.  The  right  of  plaintiff  to  maintain  the 
suit  would  rest  upon  the  terms  of  the  will 
and  the  absence  of  necessity  for  administra- 
tion. The  alleged  promise  to  Mrs.  Laas  to 
I>ay  to  pl^ntllTs  wife  the  $300  bequeathed 
to  her  would  be  evidence  of  his  liability  on 
the  note,  and  would  strongly  tend  to  re- 
bnt  defendant's  allegation  that  the  note  had 
been  discharged.  The  promise  would  not 
serve  as  an  Independent  basis  for  the  suit; 
for  Mrs.  Marie  Laas,  though  in  possession 
of  the  note,  was  at  no  time  liable  for  the 
bequest  It  had  at  no  time  been  her  duty 
to  enforce  the  c<rilection  of  the  note.  Should 
the  note  prove  valueless  by  reason  of  the 
Insolvency  of  defendant,  or  by  reason  of  be- 
ing barred  by  limitation,  the  bequest  to  plain- 
tiff's wife  would  be  worthless.  Against  the 
suit  brought  by  plaintiff  in  the  form  sug- 
gested, the  plea  of  payments,  credits,  and 
offsets  would  be  as  effective  as  if  interposed 
against  the  executors  themselves.  Of  course, 
if  there  was  no  liability  to  the  estate,  there 
conld  be  none  to  the  legatees. 

This  brings  us  to  a  consideration  of  the 
assignment  that  the  court  erred  in  sustain- 
ing exceptions  to  defendant's  plea  of  offsets, 
payments,  and  credits.  If  the  offsets  ap- 
peared on  the  face  of  the  answer  to  be  bar- 
red by  limitation,  or  were  not  properly  item- 


ized, the  exceptions  were  properly  sustain- 
ed. It  is  not  necessary  for  us  to  pass  uiwn 
these  questions.  They  can  be  determined 
upon  another  trial,  under  well-settled  rules  of 
law;  and  If  the  pleas,  In  their  present  form, 
are  not  sufficiently  specific,  the  defect  wlU 
doubtless  be  cured  by  amendment  We  can 
Imagine  no  state  of  facts  under  whl<A  the 
defendant  would  be  entitled  to  recover  ovox 
against  Mrs.  Marie  Laas  under  the  plead- 
ings as  they  stand.  But  in  any  event  the 
court  erred  in  dismissing  Mrs.  Marie  Laas 
from  the  suit,  for  the  reasons  given  In  s 
previous  part  of  this  opinion. 

We  do  not  deem  It  necessary  to  consider 
the  remaining  assignments.  They  present 
no  error  likely  to  occur  on  another  trial. 

For  the  errors  indicated,  the  Judgment  Is 
reversed  and  the  cause  remanded,  so  that 
plaintiff,  by  proper  amendment  may  allege 
the  facts,  if  they  exist,  which  will  authorize 
him  to  maintain  the  suit  The  motion  to> 
dismiss  appeal  because  the  Judgment  does 
not  dispose  of  all  the  parties  was  taken  with 
the  case.  Mrs.  Laaa.  the  party  not  disposed 
of  by  the  terms  of  the  judgment  appears  by 
bill  of  exception  to  have  been  dismissed  from 
the  case.  The  motion  was  therefore  over- 
ruled.   Reversed  and  remanded. 


GBORGI  V.  JtJEROEN  et  at. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  22, 

1902.) 

TRUST  DBBD-SALE  UNDER  POWER— NECESSI- 
TY OP  Nonca 
It  is  not  oecessary  to  give  written  notice- 
to  the  debtor  in  a  sale  of  real  estate  under  a. 
trust  deed. 

Appeal  from  district  court,  Harris  county: 
G.  E.  Ashe,  Judge. 

Action  by  H.  Paul  Georgl  against  Charles 
Juergen  and  others.  From  a  judgment  in. 
favor  of  defendants,  plaintiff  api)eals.  Af- 
firmed. 

H.  Paul  Georgl  and  E.  P.  Tamer,  tor  ap- 
pellant E.  P.  &  Otis  K.  Hamblen  and  W. 
H.  Scott,  for  appellees. 

GILL,  J.  This  suit  was  brought  by  the 
appellant,  Georgl,  against  W.  M.  Kelman 
and  C.  Juergen,  to  set  aside  a  sale  of  lands 
made  by  W.  M.  Kelman  as  trustee  under  a 
trust  deed,  and  bought  in  by  Juergen  at  such, 
sale.    The  sale  was  attacked  on  the  grounds 

(1)  that  the  trustee  advertised  and  sold  all 
the  lands  in  bulk,  though  there  were  several 
distinct  tracts  included  in  the  deeds  of  trust; 

(2)  because  the  property  sold  for  a  grossly 
inadequate  price;  and  (3)  because  the  trustee 
failed  to  give  appellant  written  notice  of  the 
proposed  sale,  as  required  by  the  statute 
governing  judicial  sales  of  land.  The  court 
tried  the  cause  without  a  Jury,  and  render- 
ed Judgment  for  appellees.  The  grounds  up- 
on which  the  action  was  based  are  urged 
here  as  a  reason  for  reversal.    /■  - 
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To  the  complaint  that  the  trustee  adver- 
Used  together  separntc  tracts  of  real  estate 
Included  In  different  trust  de«ds  to  secure 
different  debts,  and  sold  tlie  tracts  together, 
the  answer  is,  the  record  does  not  so  show. 
The  statement  of  facts  consists  of  the  tes- 
timony of  appellant.  Nothing  else  therein 
ai)i>ears.  The  Jndgment  was  rendered  on 
Ilia  evidence  and  there  Is  nothing  in  it  an- 
tborizing  the  setting  aside  of  the  sale.  That 
It  Is  not  necessary  to  give  written  notice  to 
the  debtor  in  sale  of  real  estate  under  trust 
deeds  has  been  recently  decided  by  the  su- 
preme court  Fischer  v,  Simon,  00  S.  W. 
447,  4  Tex.  Ct.  Rep.  39. 

The  judgment  Is  affirmed.    Affirmed. 


BRUMBY  T.  BOYD  et  al.i 

(Court  of  CSvil  Appeals  of  Texas.    Feb.  14, 

1902.) 

TEMPORARY  INJUNCTION  —  DISSOLUTION  — 
FINAL  DECREE— ASSIGNMENT  AS  ERROR- 
HOUSTON  CITY  HEALTH  OFFICER— VACANCY 
IN  OFFICE— APPOINTMENT  BY  MAYOR— AP- 
POINTMENT BY  BOARD  OP  ALDERMEN— PUB- 
LIC POLICY— APPOINTMENT  OF  HEALTH  IN- 
SPECTOR—DOUBLE HOLDING  OF  OFFICES— 
DE  FACTO  OFFICER— VOID  APPOINTMENT- 
INJUNCTION  BY  PRIVATE  CITIZEN. 

1.  The  dissolution  of  a  temporary  injunction 
cauuot  be  assigned  on  appeal  as  error,  after 
the  rendition  of  a  final  judgment  adverse  to  ap- 
pellant, and  necessarily  involving  a  dissolution 
of  the  temix)rary  injunction  had  it  been  contin- 
ued, where  appellant  has  not  filed  a  superse- 
dons  bond. 

2.  Under  Sp.  Laws  1807,  p.  54,  constituting 
the  charter  of  the  city  of  Houston,  and  provid- 
ing tliat  in  case  of  a  vacancy  in  any  elective 
oOice  the  council,  upou  nomination  by  the  may- 
or, shall  fill  the  vacancy  by  selecting  some  per- 
son by  a  majority  vote  of  the  aldermen,  the 
power  to  fill  vacancies  is  vested  in  the  council, 
consisting  of  the  mayor  and  board  of  alder- 
men; and  the  mayor  has  no  power  to  fill  a  va- 
cancy by  his  individual  appointment,  though 
the  council  is  not  in  session. 

3.  The  fact  that  the  mayor  and  board  of 
aldermen  might  fail  to  agree  upon  the  person 
to  fill  such  a  vacancy,  and  that  tne  office  would 
iu  consequence  remain  vacant,  cannot  operate 
to  permit,  on  the  ground  of  public  policy  or 
necessity,  an  appointment  by  the  mayor  without 
the  concurrence  of  the  aldermen. 

4.  The  board  of  aldermen,  without  the  con- 
sent of  the  mayor,  cannot  authorize  a  person  to 
perform  the  dnties  and  receive  the  compensa- 
tion of  health  olHcer,  as  that  is  virtually  an 
aiipointment  to  office  by  the  aldermen  alone, 
which,  under  the  charter,  is  beyond  their  pow- 
ers. 

5.  A  board  ot  aldermen  cannot,  over  the  may- 
or's objection,  authorize  a  health  inspector  to 
perform  the  duties  and  receive  the  compensa- 
tion of  health  officer  of  a  city,  as  such  action 
virtually  constitutes  him  health  otlicer,  and 
vests  him  with  two  offices,  contrary  to  the  con- 
stitution. 

8.  Where  an  appointment  to  office  is  not 
merely  irn>gular  or  inrormal,  but  is  absolutely 
void,  the  appointee,  though  attempting  to  dis- 
cliurge  the  duties  of  the  office,  ia  not  an  officer 
do  facto. 

7.  A  private  citizen  cannot  enjoin  an  ap- 
pointee from  discharging  the  duties  of  health 
oUicer  of  a  city  on  the  ground  that  his  ap- 
pointment is  illegal,  the  matter  being  one  which 
affects  the  public  generally,  and  not  the  in- 
dividual particularly. 

'  Rehearing  denied. 


Appeal  from  district  court  Harris  connty; 
Wm.  H.  Wilson,  Judge. 

Suit  by  W.  M.  Brumby  against  J.  G.  Boyd, 
•wbereln  John  D.  Woolford  intervenes  as  de- 
fendant. From  a  Judgment  la  favor  of  de- 
fendants, plaintiff  appeals.  Affirmed  in  part 
and  reversed  iu  part. 

O.  T.  Holt,  L.  B.  Moody,  and  L.  R.  Bryan, 
for  appellant  Stewart,  Stewart  &  Lockett 
for  appellees. 

PLEASANTS,  J.  This  Is  a  suit  for  Injunc- 
tion, brought  by  appellant  In  his  official  ca- 
pacity as  a  health  inspector  of  the  city  of 
Houston  and  acting  health  officer  and  the 
alleged  de  facto  head  of  the  health  depart- 
ment of  said  city,  also  In  his  Individual 
behalf  as  a  citizen  and  taxpayer  of  said 
city,  against  the  appellee  J.  G.  Boyd,  seek- 
ing to  restrain  said  Boyd  from  In  any  man- 
ner attempting  to  discharge  the  duties  of 
health  officer  of  said  city,  or  from  in  any 
manner  interfering  with  the  discharge  of  the 
duties  of  said  office  by  appellant  The  peti- 
tion was  presented  to  Hon.  Wm.  H.  Stewart, 
Judge  of  the  Tenth  Judicial  district,  on  No- 
vember 23,  1901,  who  on  said  date  granted  a 
temporary  Injunction  as  prayed  for.  The 
petition  was  flled  in  the  district  court  of  Har- 
ris county  (Fifty-Fifth  Judicial  district)  on 
November  24,  1901,  and  on  the  following  day 
appellee  Boyd  filed  his  original  answer  and 
cross  bill  against  appellant  setting  up  that 
he  was  the  legally  appointed  health  officer 
of  the  city  of  Houston,  and  praying  that  the 
writ  of  Injunction  theretofore  issued  by  the 
Judge  of  the  Tenth  Judicial' district  be  dis- 
solved, and  that  a  temporary  Injunction  be 
issued  restraining  appellant  from  In  any 
manner  Interfering  with  the  discharge  of  the 
duties  of  health  officer  of  the  city  of  Hous- 
ton by  said  appellee.  On  the  26th  of  No- 
vember, 1901,  John  D.  Woolford  Intervened 
in  said  cause  In  his  capacity  as  mayor  of  the 
city  of  Houston,  and  adopted  as  part  of  his 
answer  and  cross  bill  the  said  answer  and 
cross  bill  of  appellee  Boyd,  and  alleged  that 
he,  as  mayor  of  said  city,  had  the  right  to 
appoint  said  Boyd,  and  had  appointed  him, 
to  the  office  of  health  officer  of  said  city, 
and  asked  that  be,  as  the  chief  executive 
officer  of  said  city,  be  granted  a  writ  of  In- 
junction against  appellant  as  iHtiyed  for  by 
I  said  Boyd.  On  the  26th  day  of  November, 
1901.  the  Honorable  W.  H.  Wilson,  Judge  of 
the  Fifty-Fifth  Judicial  district  of  Texas,  in 
which  said  cause  was  pending,  on  his  own 
motion  vacated  and  set  aside  said  tempo- 
rary injunction  granted  by  the  Honorable 
William  H.  Stewart,  and  set  said  appllcatioo 
for  an  Injunction  down  for  hearing  on  the 
28th  of  November,  1901,  togeth»  with  the 
cross  bill  on  behalf  of  the  appellees,  Boyd 
and  Woolford.  On  the  28th  day  of  Novem- 
ber, 1901,  the  case,  coming  on  to  be  heard 
before  the  court,  was  submitted  to  the  court 
without  a  Jury  for  final  hearing  and  Judg- 
ment on  the  facts  as  set  out  In  the  petition. 
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answers,  and  affidavits.  Upon  this  hearing 
the  court  below  refused  the  prayer  of  appel- 
lant for  an  Injunction,  and  rendered  Judg- 
ment granting  an  Injunction  to  the  appellees, 
Boyd  and  Woolford,  as  prayed  for  by  them. 
The  following  are  the  matorlnl  facta  In  the 
case,  as  found  by  the  trial  court;  said  find- 
ings of  facts  not  being  excepted  to  by  either 
l)arty,  and  no  statement  of  facts  appearing 
in  the  record: 

"Conclusions  of  Fact. 

"(1)  -That  at  the  last  municipal  election  in 
April,  1900,  Dr.  J.  B.  Massie  was  duly  elect- 
ed health  officer  of  the  city  of  Houston,  and 
qualified  and  acted  as  such  till  his  death, 
23d  August,  1901. 

"(2)  April  24,  1901,  Dr.  Massie  became  In- 
capacitated by  sickness  to  perform  the  du- 
ties of  health  officer,  and  requested  Dr. 
Brumby  to  perform  such  duties  for  him  and 
in  his  place,  which  Dr.  Brumby  did,  in  ad- 
dition to  his  personal  duties  as  health  in- 
spector, till  the  death  of  Dr.  Massie;  his 
performance  of  said  duties  being  acquiesced 
in. 

"(3)  From  the  24th  of  April,  1901,  to  the 
loth  of  October,  1901,  when  the  motion  fol- 
lowing was  passed  orer  the  protest  of  the 
mayor  (the  mayor  declaring  said  motion  out 
of  order,  and  an  appeal  being  taken  from  his 
ruling  and  sustained,  one  of  the  aldermen 
putting  the  motion).  Dr.  Brumby  continued 
as  before  Dr.  Massie's  death  to  perform  the 
duties  of  health  officer.  Up  to  the  time  of 
the  passage  of  said  motion  the  mayor  ac- 
•luiesced  hi  the  performance  of  said  duties 
by  Dr.  Brumby,  but  did  not  acquiesce  in  any 
claim  of  Dr.  Brumby  to  be  the  health  officer, 
as  prior  to  that  time  Dr.  Brumby  made  no 
claim  to  be  'the  health  officer'  of  the  city 
of  Houston. 

"(3>,a  Proceedings  of  the  council  of  date 
October  15,  1901,  are  hereto  attached.  From 
the  minutes  of  the  city  council  of  the  city  of 
Houston,  Tuesday,  October  15,  1901:  'Mo- 
tion by  Alderman  Thompson  that,  in  view 
of  the  fact  that  the  city  is  without  a  health 
o(ticer,  and  that  the  health  department  is 
one  of  great  importance,  and  that  same 
should  be  under  the  temporary  control  of 
some  one  competent  to  manage  said  depart- 
ment pending  the  election  of  a  successor  to 
Dr.  J.  B.  Massie,  deceased,  it  Is  moved  that 
Dr.  W.  M.  Brumby  is  hereby  authorized  to 
do  and  perform  the  duties  of  said  office  un- 
til same  is  filled  in  accordance  with  the  city 
charter,  and  that  he  receive  for  such  serv- 
ices the  sum  of  $150  per  month.  The  mayor 
ruled  the  motion  out  of  order.  Alderman 
Thompson  appealed  from  the  decision  of  the 
chair,  and  called  upon  the  secretary  to  read 
the  new  ordinance  constituting  rule  18a  of 
the  rules  of  order,  recently  passed,  which 
provides  that  an  appeal  may  be  taken  from 
the  dedsioD  of  the  chair,  and  that  any  alder- 
man may  pot  the  motion  to  the  council  If 
the  appeal  Is  sustained.    Alderman  Thomp- 


son then  put  the  motion,  *18han  the  decision 
of  the  chair  stand  as  the  decision  of  this 
coimcil?"  The  decision  was  not  sustained 
by  a  vote  of  7  to  8;  Aldermen  I'uffly,  Ben- 
nett, and  Mueller  voting  aye.  The  appeal 
having  been  sustained.  Alderman  Thompson 
put  bis  original  motion,  and  it  was  carried 
on  a  vote'  of  9  to  1;  Alderman  Tuffly  voting 
no.  The  mayor  then  gave  notice  of  veto  of 
this  action  of  the  council.'  On  October  23, 
1901,  the  mayor  presented  to  Dr.  Brumby  a 
formal  objection  to  his  performing  the  duties 
of  health  officer. 

"(4)  On  the  day  of  October,  1901, 

Woolford,  as  mayor  of  Houston,  filed  a  peti- 
tion for  injunction  against  Brumby  (No.  31,- 
318),  which  being  heard  In  chambers,  the 
court  declined  to  issue  the  temporary  writ 
of  injunction,  and  the  case  stood  over  for 
trial  on  the  merits. 

"(5)  On  November  20,  1001,  in  a  vacation 
of  the  city  council,  when  same  was  not  in 
session,  the  mayor  of  Houston  appointed  Dr. 
J.  G.  Boyd  health  officer  of  the  city  of  Hous- 
ton until  the  next  regular  meeting  of  the 
city  council,  in  form  substantially  the  same 
as  the  appointment  of  November  26,  1901, 
hereafter  set  out. 

"(6)  On  November  22,  1901,  Woolford  dis- 
missed said  petition,  cause  No.  31,318,  from 
the  docket. 

"(7)  On  November  20,  1901,  Dr.  J,  G.  Boyd, 
after  his  appointment  entered  the  office  In 
which  were  the  records  of  the  health  offi- 
cer of  Houston,  and  took  therefrom  a  portion 
of  the  books  and  records,  and  a  portion  of 
the  furniture  belonging  to  the  health  de- 
partment of  the  city  of  Houston,  and  remov- 
ed them  to  another  room  occupied  by  Dr. 
Boyd  in  acting  as  health  crfficer  under  the  ap- 
pointment before  named  by  the  mayor. 

"(8)  Dr.  Brumby  is  recognized  as  the  prop- 
er pei'son  to  perform  the  duties  of  health 
officer  by  the  majority  of  the  council.  Dr. 
Boyd  is  recognized  by  the  mayor;  by  five  of 
the  seven  health  inspectors  of  the  city  of 
Houston,  who  report  to  him  for  duty;  Dr. 
Brumby  and  Mr.  Mat  Bailey,  another  in- 
spector, not  recognizing  any  authority  in  Dr. 
Boyd.  At  the  date  of  the  filing  of  the  peti- 
tion herein  Dr.  Boyd  had  charge  of  the  pest 
house,  and  is  recognized  by  the  post-office 
authorities  and  St  Joseph's  Infirmary.  Dr. 
Boyd  has  also  filed  affidavits  of  numbers  of 
physicians  of  the  city,  showing  their  recog- 
nition of  him.  And  there  are  also  affida- 
vits of  a  number  of  physicians  of  the  date 
of  the  petition  for  judgment  filed  by  the 
mayor  In  cause  No.  31,318,  showing  that  up 
to  that  date  they  had  recognized  Dr.  Brum- 
by as  authorized  to  perform  the  duties  c* 
health  officer. 

"(0)  On  November  22,  1901,  Dr.  Boyd  had 
possessicoi  of  the  pest  house,  when  Dr. 
Brumby  went  there  with  a  friend,  and  vl  et 
armis  took  possession  of  same,  and  remain- 
ed in  possession  a  few  hours,  tUl,  npon  order 
of  the  mayor,  the 


police  department  »t.y?tip 


876 


66  SOUTHWBSTBRN  HBPORTEB. 


fTei. 


city  of  Houstcm  retook  posaeBslcm,  and  tnrn- 
ed  same  over  to  Dr.  Boyd. 

"(10)  At  a  meeting  of  the  council  on  No- 
vember 26,  1901,  J.  O.  Boyd  was  nominated 
by  the  mayor  to  the  council  as  health  officer, 
and  one  alderman  voted  to  confirm  and  elev- 
en against  confirmation.  Thereupon  the 
mayor,  In  sam-e  form  as  before,  on  Novem- 
ber 26,  1901,  in  vacation  of  the  council, 
again  appointed  Boyd  to  fill  the  position  till 
the  next  meeting  of  the  council,  said  ap- 
pointment being  in  form  as  follows:  'Hous- 
ton, Texas,  November  26th,  1901.  By  the 
power  conferred  upon  me  by  law  as  mayor 
of  the  city  of  Houston,  Texas,  I  hereby  ap- 
point Dr.  J.  G.  Boyd,  of  Houston,  Texas,  to 
fill  the  position  of  health  officer  of  the  city 
of  Houston,  now  vacant,  until  the  next  regu- 
lar meeting  of  the  city  council  of  the  city  of 
Houston,  at  which  time  I  shall  present  the 
name  of  said  Dr.  J.  6.  Boyd  for  confirma- 
tion by  the  city  counclL  Until  the  next  reg- 
ular meeting  of  the  city  council,  and  until 
some  one  has  been  nominated  by  the  mayor 
and  confirmed  by  the  city  council,  the  said 
Dr.  J.  G.  Boyd  will  take  charge  of  the 
health  office  of  the  city  of  Houston,  and  all 
the  goods,  books,  and  appurtenances  beloQg- 
Ing  to  the  office  of  health  officer  of  the  city 
of  Houston,  and  is  hereby  authorized  for 
such  period  to  discharge  all  the  duties  re- 
quired of  the  health  officer.  All  health  in- 
spectors of  the  city  are  hereby  directed  to 
report  to  the  said  Dr.  J.  G.  Boyd  for  duty, 
and  shall  act  under  bis  direction  and  con- 
trol. No  requisition  for  supplies,  medicine, 
or  expenses  of  said  health  department  will 
be  recognized  by  me  as  mayor  of  the  city  of 
Houston  unless  signed  by  the  said  J.  G. 
Boyd.  In  testimony  whereof  I  have  here- 
unto set  my  hand,  and  have  caused  the  city 
secretary  to  attest  the  same  and  affix  the 
seal  of  the  city  of  Houston,  this  2Cth  day  of 
Novemlwr,  A.  D.  1901.  J.  D.  Woolford, 
Mayor  of  the  City  of  Houston.  [Seal.]  At- 
test: A.  Llpper,  Secretary  of  the  City  of 
Houston.' 

"(11)  Dr.  Brumby  was  appointed  health  in- 
spector June  20,  1899,  and  qualified  and  is 
still  acting  as  such,  and  is  one  of  the  pres- 
ent Incumbents  of  that  office. 

"(11%)  That  both  Dr.  Brumby  and  Dr. 
Boyd  are  capable  physicians,  in  good  stand- 
ing, either  well  qualified  to  occupy  the  office 
of  health  officer. 

"(12)  This  case  being  under  advisement 
by  the  court  some  time,  it  was  agreed  by 
the  attorneys  for  all  parties  that  the  court 
should  enter  final  judgment  upon  the  mer- 
its upon  the  petitions,  answers,  interven- 
tions, and  affidavits  or  evidence,  and  that 
the  court  should  enter  judgment  on  the  state 
of  facts  existing  November  28,  1901,  when 
the  case  was  heard,  as  If  the  judgment  on 
the  merits  had  then  been  rendered." 

Appellant's  first  assignment  of  error  com- 
plains  of  the  action  of  the  trial  judge  in  dis- 
'^olving  upon  his  own  motion,  and  without 


giving  the  10-day  notloe  required  by  the 
statute,  the  temporary  injunction  granted 
by  the  judge  of  the  Tenth  judicial  district 
It  would  seem  that  the  action  complained  of 
was  unwarranted  by  law,  but,  as  presented 
by  this  record,  the  question  as  to  whether 
or  not  appellant  was  Injured  thereby  and  is 
In  position  to  complain  of  same  depends 
upon  the  question  as  to  whether  be  was  en- 
titled to  an  Injimctlon  against  the  appellee 
Boyd.  The  necessary  effect  of  the  final 
judgment  of  the  court  below  rendered  on  the 
merits  of  the  case  being  a  dissolution  of  the 
temporary  Injunction  theretofore  granted  by 
the  judge  of  the  Tenth  judicial  district,  and 
appellant  not  having  filed  a  supersedeas 
bond  on  bis  appeal  from  said  judgment,  be 
has  failed  to  preserve  his  apparent  right  to 
have  said  temporary  injunction  continued  in 
fwce  diuring  the  pendency  of  tbis  appeal. 
The  question  presented  by  this  assignment 
being  Immaterial  to  any  issue  In  the  case  at 
presented  by  the  record,  the  assignment  can- 
not be  sustained. 

The  judgment  of  the  court  below  Is  as- 
sailed by  the  appellant  upon  the  following 
grounds:  "Hrst,  Because  the  court  erred 
in  holding  that  the  mayor  of  Houston  cotild. 
without  the  concurrence  of  the  board  of  al- 
dermen, temporarily  fill  a  vacancy  In  an 
elective  office.  Second.  Because  the  court 
erred  In  holding  that  the  city  council,  through 
Its  ordinance,  could  not  legally  require  and 
authorize  the  plaintiff,  Brumby,  aa  he.ilth 
inspector,  to  discharge  the  duties  of  health 
officer  pending  the  filling  of  the  vacancy  in 
said  office  by  the  city  cotmcll  on  the  nomina- 
tion of  the  mayor  as  required  by  the  charter. 
Third.  Because  the  court  erred  In  holding 
that  the  defendant  Boyd  was  either  de  Jure 
or  de  facto  health  officer,  and  therefore  le- 
gally entitled  to  discharge  the  duties  of 
health  officer  of  the  city  of  Houston.  Fourth. 
Because  the  court  erred  In  holding  that 
plalntlfF,  Brumby,  was  not  de  facto  health 
officer,  and  therefore  not  entitled  to  dis- 
charge the  duties  of  health  officer  of  the 
city  of  Houston."  We  will  consider  these 
objections  in  the  order  In  which  they  are 
presented. 

The  right  or  authority  to  select  and  ap- 
point public  officers  is  one  of  the  highest 
prerogatives  of  sovereignty,  and  the  dele- 
gation of  such  authority  by  the  sovoeign 
power  must  be  clearly  shown  by  the  person 
claiming  the  right  to  exercise  same.  The 
power  to  appoint  othcers — excepting,  perhaps, 
those  who  are  to  assist  him  In  the  discharge 
of  his  personal  executive  duties — Is  not  in- 
herent In  the  chief  executive,  but  must  exist. 
If  It  exist  at  all,  by  virtue  of  the  authority 
conferred  xipoa  him  by  the  sovereign  power. 
Mayor,  etc.,  of  Baltimore  t.  State,  15  Md. 
376,  74  Am.  Dea  572;  State  v.  Swift  11  Nev. 
12S;  ColUns  v.  State,  8  Ind.  344;  Mechem. 
Pub.  Off.  S  loa  It  follows  that,  unless  the 
sovereign  power,  the  people,  have,  through 
the  act  of  their  legislature  granting  a  char- 
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ter  to  the  city  of  Houstmi,  conferred  np(» 
the  mayor  of  said  city  the  power  to  appoint 
a  health  officer  to  temporarily  fill  the  va- 
cancy in  said  office,  cansed  by  the  death  of 
Dr.  MassJe,  he  has  no  snch  power,  and  any 
appointment  made  by  him  Is  absolutely  void. 
To  determine  this  question,  we  must  look  to 
the  charter  of  said  city,  which  defines  the 
powers  conferred  upon  tte  mayor  and  other 
officers  provided  for  said  city  by  said  char- 
ter. The  portion  of  the  charter  under  which 
this  authority  is  claimed  is  found  in  section 
10  of  said  instniment,  and  reads  as  follows: 
"In  case  of  a  vacancy  in  any  elective  of> 
flee,  from  whatever  reason,  the  council,  up- 
on nomination  by  the  mayor,  shall  fill  the 
vacancy  by  the  selection  of  some  person  by 
a  vote  of  a  majority  of  the  aldermen  elected 
and  qualified."  Sp.  Laws  1897,  p.  54.  It 
cannot  be  contended  that  this  language  in 
express  terms  confers  upon  the  mayor  the 
power,  without  the  concurrence  of  a  majori- 
ty of  the  aldermen,  legally  expressed,  to 
make  an  appointment  to  fill  a  vacancy  in  an 
«Iectlve  office;  and  we  think  It  equally  clear 
that  no  snch  authority  can  be  implied  from 
said  language.  Conceding,  for  the  sake  of 
argument,  that  the  intent  and  meaning  of 
the  language  used  Is  identical  with  the  pro- 
visions of  our  state  and  federal  constitu- 
tions conferring  upon  the  chief  executive  the 
power  to  appoint  certain  officers  "by  and 
with  the  advice  and  consent  of  the  senate," 
or  providing  that  the  appointment  shall  be 
made  by  th-'  executive  "and  confirmed  by 
the  senate."  It  stlh  fails  to  authorize  the 
^ecntive  to  make  a  temporary  appointment 
tn  the  recess  of  the  confirming  or  concur- 
ring body.  The  power  to  make  such  tempo- 
rary appointments  by  the  president  or  by  the 
governor  Is  expressly  conferred  either  by  the 
legislative  body  or  by  the  constitution  itself, 
and  does  not  arise  by  implication  from  the 
general  power  to  make  appointments  by  and 
with  the  advice  and  consent  of  the  senate. 
Const,  art  4,  |  12;  section  1769,  Rev.  St  U. 
S.  We  think  It  Is  clear  from  the  language 
of  the  charter  above  quoted  that  the  mayor 
has  no  authority  to  fill  a  vacancy  In  an  elect- 
ive office,  and  that  such  authority  Is  vested 
solely  in  the  city  council.  The  selection  of 
the  person  to  fill  such  vacancy  must  be  by 
the  council,  which  is  composed  of  the  mayor 
and  board  of  aldermen.  Neither  can  act  in 
the  matter  independent  of  the  other,  and  no 
l^^l  appointment,  temporary  or  otherwise, 
■can  be  made  unless  concurred  In  by  both  the 
mayor  and  a  majority  of  the  board  of  alder- 
men. The  nomination  by  the  mayor  is  only 
fbe  Initial  step  in  making  the  appointment, 
and  the  appointment  becomes  complete  only 
when  concurred  In  by  a  majority  of  the  al- 
dermen. Mechem,  Pub.  Oft.  i  114,  and  au- 
thorities there  cited.  The  fact  that  the  per- 
son selected  must  be  nominated  by  the  may- 
or deprives  the  aldermen  of  the  power  to 
select  any  one  who  is  not  satisfactory  to  the 
mayor,  but  it  does  not  give  the  mayor  power 


to  make  an  appointment  without  the  concur- 
rence of  the  aldermen,  In  violation  of  the 
plain  provision  of  the  charter.  But  it  is 
urged  that  upon  the  failure  of  the  mayor  and 
board  of  aldermen  to  agree  upon  a  suitable 
pei-son  the  right  of  the  mayor  to  make  a 
temporary  appointment  would  arise  from 
public  policy,  which  requires  that  a  vacancy 
in  a  public  office  should  be  filled.  The  public 
welfare  or  the  dictates  of  sound  public  poli- 
cy may  often  properly  Infiuence  courts  in  the 
decision  of  doubtful  questions  affecting  the 
interests  of  the  public,  but  cannot  authorize 
the  disregard  of  a  plain  legislative  command, 
and  the  highest  public  policy  is  subserved 
by  the  refusal  of  the  courts  to  sanction  the 
exercise  by  public  officers  of  powers  not  con- 
ferred upon  them  by  law.  It  Is  true  that  the 
law  does  not  favor  a  hiatus  in  office,  and  the 
welfare  of  the  citizens  of  Houston  demands 
that  the  vacancy  in  the  office  of  health  offi- 
cer of  said  city  should  be  filled;  but  the 
city  council  of  said  city,  to  whom  alone  the 
authority  to  fill  such  vacancy  has  been  dele- 
gated, having  so  far  failed  to  perform  that 
duty,  and  there  being,  as  before  shown,  no 
inherent  power  In  the  mayor  to  make  such 
appointment,  the  office  must  remain  vacant 
until  filled  in  the  manner  prescribed  by  the 
law.  This  is  a  deplorable  condition  of  af- 
fairs, and  one  which  the  legislature  evident- 
ly did  not  contemplate  would  ever  exist,  or 
provision  for  the  same  would  have  been 
made  in  the  charter.  We  thhik  appellant's 
first  objection  to  the  Judgment  of  the  court 
below  is  valid,  and  must  be  sustained. 

The  second  objection,  which  is,  in  effect 
that  the  action  of  the  council  in  authorizing 
the  appellant  to  perform  the  duties  of  healtli 
officer  was  legal,  cannot  be  sustained.  Dr. 
Brumby  Is  one  of  the  health  Inspectors  of 
the  city  of  Houston,— an  office  of  emolument, 
created  by  the  charter  of  said  city,— and  to 
allow  him  to  hold  both  the  office  of  health 
inspector  and  health  officer  is  a  violation  of 
a  plain  provision  of  the  constitution  of  this 
state.  The  law  looks  to  substance,  rather 
than  form,  and  the  action  of  the  board  of 
aldermen  in  authorizing  Dr.  Brumby  to  per- 
form the  duties  of  health  officer  and  to  re- 
ceive the  compensation  of  such  office  is  to 
make  him  virtually  the  health  officer,  and 
the  provision  of  the  constitution  above  men- 
tioned cannot  be  evaded  by  merely  omitting 
to  designate  him  as  health  officer.  As  be- 
fore pointed  out  the  vacancy  In  the  health 
office,  which  is  an  elective  office,  can  only 
be  filled,  under  the  charter  of  the  city  of 
Houston,  by  the  mayor  and  board  of  aider-  ■ 
men  acting  together  as  the  city  council;  and 
to  say  that  the  aldermen,  without  the  con- 
sent of  the  mayor,  can  authorize  the  appel- 
lant to  perform  the  duties  and  receive  the 
compensation  of  health  officer  of  said  city, 
is  to  say  that  they  can  fill  the  vacancy  in 
said  office  in  violation  of  the  provision  of  the 
charter  by  appointing  a  person  to  said  office 
who  had  not  been  nominQ^teA  by  the  mayor. 
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The  third  and  fourth  otajectlons  made  by 
appellant  to  the  Judgment  may  be  considered 
together.  We  are  of  opinion  that  neither  the 
appellant  nor  the  appellee  Boyd  can  be  re- 
garded aa  the  de  facto  health  officer  of  the 
city  of  Houston,  because  of  the  fact  that  the 
appointments  under  which  they  claim  to 
hold  said  office  are  not  merely  Irregular  and 
Informal,  but  absolutely  void,  and  neither 
has  any  colorable  right  to  the  office.  That 
one  whose  only  claim  to  an  office  is  under 
a  void  appointment  la  not  a  de  facto  officer, 
but  a  mere  intruder,  is  well  settled.  Bien- 
court  V.  Parker,  27  Tex.  558;  Land  Co.  t. 
Laigle,  59  Tex.  344. 

A  suit  cannot  be  maintained  by  a  private 
citizen  to  enjoin  an  injury  which  affects  the 
public  generally,  but  which  inflicts  no  spe- 
cial wrong  on  him  individually.  City  of  San 
Antonio  V.  Strumberg.  70  Tex.  866,  7  S.  W. 
734;  Caruthera  v.  Harnett,  67  Tex.  131,  2 
S.  W.  523. 

Our  conclnsiona  being  that  neither  the  ap- 
|)ellant  nor  the  appellee  Boyd  Is  de  Jure  or 
de  facto  health  officer  of  the  city  of  Houston, 
and  neither  of  them  having  shown  any  spe- 
cial injury  which  would  entitle  him  to  an 
injunction,  the  petition  for  injunction  filed 
by  each  should  be  dismissed.  The  riglit  of 
the  appellee  Woolford,  as  mayor,  to  enjoin 
the  Illegal  exercise  of  the  duties  of  health 
officer  by  the  appellant  la  not  questioned  by 
uppellant,  hia  contention  being  that  be  is 
legally  in  the  possession  of  said  office  and  In 
the  discharge  of  the  duties  of  same. 

From  the  conclusions  reached  by  ns  upon 
the  Issues  presented  by  this  appeal  as  indi- 
cated in  this  opinion,  it  follows  that  the  judg- 
ment of  the  court  below  refushig  to  grant 
a  writ  of  Injunction  in  favor  of  appellant  and 
granting  such  writ  to  the  appellee  Woolford 
should  be  affirmed,  and  that  portion  of  the 
Judgment  granting  an  injunction  to  appellee 
Boyd  should  be  revei-sed,  and  Judgment  here 
rendered  dismissing  the  cross  bill  of  said  ap- 
pellee;  and  it  is  80  ordered. 


GOLDSTEIN  v.   COCKRELL.i 

(Oonrt'Of  Civil   Appeals  of  Texas.     Feb.   18, 

1902.) 

HUSBAND— niGHT  TO  EARNINGS  OF  MINOR 
SON— RELINQUISHMENT. 
Third  persons  conveyed  land  to  a  husbond, 
the  consideration  being  paid  out  of  the  earn- 
ings of  a  minor  son,  and  it  twing  understood 
that  the  land  was  to  be  the  wife's  separate 
pro{»erty.  The  son  from  the  time  that  he  was 
17  years  old  bad  worked  for  himself  and  had 
paid  his  own  way  through  a  school  of  pharmacy. 
In  a  suit  to  cancel  a  subsequent  deed  of  the 
land  made  by  the  husband  to  a  purchaser  with 
iicitice,  the  wife  testified  that  the  deed  was 
made  to  the  huHband  so  that  he  could  execute 
the  purchase-money  notes,  which  the  parties 
would  not  permit  nor  to  execute,  because  she 
was  married,  and  that  the  son  told  her  lie 
would  take  care  of  the  notes.  The  hiislinnd 
fold  one  witness  that  the  property  belonged  to 


'  Keboaring  denied. 


Us  wife,  and  that  bis  mm  had  bongiit  it  for 
her.  Held  that,  though  ordinarily  a  father  is 
entitled  to  the  earnings  of  his  minor  son,  the 
evidence  safhciently  showed  that  the  land  in 
question  was  bougnt  by  the  son  with  the  in- 
tention of  making  it  the  wife's  separate  prop- 
erty, and  that  the  husband  bad  assented  there- 
to, and  therefore  it  belonged  to  her. 

Error  from  district  conrt,  Harris  county; 
John  G.  Tod,  Judge. 

Action  by  Sarah  C.  Cockrell  against  S. 
Goldstein.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Stevens  &  Marshall,  for  plaintiff  In  error. 
Perryman  &  Kottevitz,  for  defendant  In  er- 
ror. 

GARRETT,  C.  J.  This  action  was  brought 
by  Sarah  C.  Cockrell,  as  plaintiff,  against  S. 
Goldstein,  as  defendant,  to  cancel  a  deed 
executed  by  the  husband  of  the  plaintiff  by 
which  be  undertook  to  convey  to  the  defend- 
ant a  parcel  of  land.  Tbe  petition  alleged 
that  the  land  was  the  separate  property  of 
the  plaintiff  and  that  the  defendant  bad 
knowledge  of  that  fact  wboi  be  bought  it. 
From  a  Judgment  in  favor  of  the  plaintiff 
the  defendant  has  sued  ont  a  writ  of  error 
to  thia  court  The  evidence  shows  that  the 
Texas  Savings,  Real  Estate  &  Investment 
Association  conveyed  to  A.  G.  Cockrell,  the 
husband  of  the  plaintiff,  for  a  recited  con- 
sideration of  $1,100,  to  be  paid  in  72  monthly 
Installments,  2%  acres  of  land  situated  near 
the  city  of  Houston  in  Harris  county,  and 
that  of  this  tract  A.  G.  Cockrell  conveyed  to 
S.  Goldstein,  the  defendant,  15,000  square 
feet  A.  G.  Cockrell  died  before  the  bring- 
ing of  this  suit  The  consideration  for  the 
2%  acres  conveyed  to  A.  G.  Cockrell,  all  ex- 
cept a  small  part  thereof,  which  was  the 
separate  means  of  the  plaintiff,  was  paid  out 
of  the  earnings  of  their  minor  son  Abbott, 
and  although  the  deed  was  taken  to  A.  G. 
Cockrell  it  was  understood  at  the  time  of  the 
purchase  of  the  land  that  it  was  for  the 
benefit  of  the  plaintiff,  as  her  separate  prop- 
erty, and  for  a  home;  and  the  son,  who  was 
earning  a  salary  for  personal  services  as 
clerk  in  a  drug  store,  told  his  mother  that  he 
would  pay  the  installments  of  purchase  mon- 
ey for  ho*.  The  husband  was  conducting  n 
small  grocery  business,  and  sold  the  part  of 
the  land  In  controversy  to  the  defendant  for 
goods;  and  when  he  was  about  to  make  the 
sale  the  plaintiff  told  the  defendant  that  the 
land  was  her  separate  property;  that  her 
husband  did  not  own  it;  and  that  she  would 
not  sign  the  deed.  Coclarell  said  to  Gold- 
stein, "Yon  will  have  to  talk  to  her,  but  I 

;  don't  think  she  will  agree  to  make  the  trade. 
Will  have  to  send  the  stuff  back."    The  de- 

I  fendant  replied  that  the  title  was  in  tlie 
name  of  the  husband,  and  that  he  would 
take  the  risk.  There  is  no  direct  evidence 
that  the  father  had  emancipated  his  son; 
but  tliere  are  sufficient  circumstances  to  sus- 
tain the  verdict  of  the  Jury  that  he  had  done 
■0,  and  that  the  paymentj;(^^^  |^urchase 
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money  of  the  land  was  for  the  benefit  of 
the  plaintiff,  with  the  assent  and  approval  of 
the  husband.  From  the  time  he  was  17 
years  of  age  the  son  was  at  work  for  himself. 
Much  of  his  salary  was  paid  to  his  parents, 
but  he  left  home  and  went  to  New  Orleans 
and  got  employment  in  that  city  and  paid 
his  own  way  through  a  school  of  pharmacy 
In  which  he  graduated.  It  appears  from  the 
testimony  of  the  plaintiff  that  the  laud  was 
bought  by  her  with  the  view  of  making  it 
her  property,  and  that  the  deed  was  taken 
to  her  husband  so  that  he  could  execute  the 
notes,  which  they  would  not  let  her  execute 
because  she  was  a  married  woman,  and  that 
her  son  told  her  that  he  would  take  care  of 
the  notes.  It  was  shown  that  the  husband 
had  stated  to  the  witness  Grant  that  the 
property  belonged  to  his  wife  and  that  his 
son  had  bought  It  for  his  mother  to  hare  a 
home.  Therefore,  while  ordinarily  the  fa- 
ther is  entitled  to  the  earnings  of  his  minor 
son,  and  property  purchased  with  them  is 
community  property  that  may  be  conveyed 
by  him  without  the  consent  of  the  wife,  yet 
the  father  may  relinquish  his  claim  to  them 
by  emancipation  of  the  son,  or  he  may  give 
them  to  the  separate  ose  of  his  wife,  as  he 
could  give  to  her  other  property.  From  the 
evidence  it  is  quite  clear  that  the  land  in 
controversy  was  bought  with  the  intention  of 
making  It  the  separate  property  of  the  plain- 
tiff, and  that  her  husband  assented  to  the 
payment  of  the  purchase  money  by  his  son 
for  her  benefit.  Such  being  the  state  of  the 
evidence,  it  was  not  error  for  the  court  to 
fall  to  charge  the  Jury  that  although  they 
might  find  from  the  evidence  that  the  prop- 
erty in  controversy  was  purchased  with  mon- 
ey which  was  given  by  Abbott  Cockrell  to 
his  mother,  Sarah  Cockrell,  they  should  find 
for  the  defendant  Schuster  v.  Jewelry  Co., 
79  Tex.  183,  15  S.  W.  259,  23  Am.  St  Rep. 
327;  Washington  v.  Washington  (Tex.  Civ. 
App.)  31  S.  W.  89;  Granrud  v.  Rea,  69  S. 
W.  841,  1  Tex.  Ct  Rep.  43;  Morris  v.  Kaa- 
Ung,  79  Tex.  147,  15  S.  W.  226»  11  L.  R.  A. 
398. 

There  being  no  error  in  the  Judgment  of 
the  court  below  it  will  be  affirmed.  Af- 
firmed. 


ST.  LOUIS  S.  W.  RT.  CO.  OF  TEXAS  t. 
BALL. 

(Court  of  Civil   Appeals  of  Texas.     Feb.   IS, 
1902.) 

CARRIERS-nAILROADS— INJURIEiS  TO  PAS3BN- 
CER— POSITIO.N  ON  PLATFORM— VIOLATION 
OK  CO.MPANY  RULE— NEaLIOENCB>-REQUEST- 
ED  INSTRUCTIONS— CHANGE  BY  COUUT— EF- 
JTSCT— INJURIES  TO  PHYSICIAN— DAMAGKS— 
EVIDRNCB  —  ADMiaSiniLITY  —  SUFFERINQ 
CAUSED  BT  PLAINTIFF'S  NBQLBCT- RECOV- 
ERY —  WITNESSES  —  CONCLUSIONS  —  IRRE- 
SPONSIVE ANSWBR— STRIKING  OUT— LEAD- 
ING QUESTIONS. 

1.  In  an  action  asainst  a  railway  for  injuries 
to  a  passcDRor  while  standing  on  the  platform 
of  a  moving  train,  an  instruction  that  it  is  not 
nesligence  of  itself  for  a  passenger  to  stand  on 


the  platform  of  a  car,  but  it  is  for  the  Jury  to 

determine  from  all  the  .circomstanees  of  the 
case  'n-hether  or  not  plaintiff  was  guilty  of  neg- 
ligence, is  improiier,  as  calcnlated  to  mislead 
the  jury,  as  standing  on  the  plattonn  of  a  mov- 
ing train  may  w  may  not  be  negligence,  which 
is  to  be  determined  by  the  jury  from  the  cir- 
cumstances of  the  particular  case. 

2.  Requested  instructions,  which  assumed 
negligence  on  the  pert  of  plaintiff  in  standing  on 
the  platform  and  in  violating  a  rule  of  the  rail- 
way, were  incorrect,  since  neither  is  negli- 
gence per  se,  but  both  are  for  the  determina- 
tion of  the  jmy. 

3.  The  evidence  being  conflicting  as  to  wheth- 
er plaintiff  was  warned  that  it  was  dangerous 
to  go  out  or  remain  on  the  platform,  so  that  his 
being  there  was  coniributory  negligence,  or 
whether  he  was  on  the  platform  at  the  invita- 
tion of  the  conductor,  under  which  circum- 
stance his  being  there  would  not  necessarily  be 
negligence,  the  court  should  hare  instructed 
concerning  contributory  negligence,  special 
charges  having  been  asked  calUng  his  attention 
to  the  omission  to  so  charge. 

4.  A  requested  charge  that  if  the  jury  be- 
lieved that  plaintiff  was  standing  on  the  plat- 
form, and  the  porter,  at  the  time  of  opening  the 
car  door,  did  not  actually  see  that  plaintiff  was 
ieaoing  against  the  door,  and  thul  plaintiff  be- 
gan to  fall  backward,  and  that  the  porter,  in  or- 
der to  prevent  plaintiff's  falling,  shot  or  at- 
tempted to  shut  the  door,  and  thereby  plaintiff 
was  injured,  the  injury  was  the  result  of  an 
accident,  for  which  defendant  was  not  liable, 
was  incorrect  in  assuming  that  plaintiff  was 
leaning  against  the  door,  the  evidence  be'ius 
conflicting  on  that  point  and  in  telling  the  Jury 
without  qualification  that  the  shutting  of  the 
door  to  prevent  the  fall,  if  done  for  that  pur- 
pose, would  prevent  a  recovery. 

5.  An  instruction  that  if  the  jury  believed 
that  the  plaintiS  was  standing  on  the  platform, 
and  the  porter,  at  the  time  of  opening  the  car 
door,  did  not  actually  see  the  plaintiff,  and 
that  he  could  not  have  seen  plaintiS  by  the  use 
of  reasonable  diligence,  and  that  plaintiff  was 
leaning  against  the  door,  and  that  plaintiff 
began  to  fall  backward,  and  that  the  porter,  in 
order  to  prevent  plaintiff  from  falling,  shut  or 
attempted  to  shut  the  door,  whereby  plaintiff 
was  injured,  the  injury  was  the  resiut  of  acci- 
dent, for  which  defendant  was  not  liable,  is 
erroneous  in  telling  the  jury  without  qunlifion- 
tion  that  the  shutting  of  the  door  to  prevent  the 
fall,  if  done  for  that  purpose,  would  prevent  a 
recovery,  and  that,  if  the  porter  could  not  have 
seen  plaintiff  by  the  use  of  reasonable  dili- 
gence, the  injury  was  the  result  of  accident. 

C.  The  issue  being  whether,  if  plointiff  was 
leaning  against  the  car  door,  the  porter  knew 
that  fact,  or  had  reason  to  anticipate  it,  and 
whether  the  porter  in  closing  the  door  used 
proper  care,  the  jury  should  have  been  told  that, 
if  tliey  believed  that  plaintiff  was  leaning  against 
the  door,  and  at  the  time  it  was  opened  the  por- 
ter knew  or  had  reason  to  anticipate  that  plain-' 
tiff  was  so  leaning,  and  that  when  the  door  was 
opened  the  plaintiff  started  to  fall,  and  tbe  por- 
ter closed  the  door  to  prevent  such  falling,  and 
in  so  closing  the  door  used  the  care  tliat  an  ordi- 
narily careful  and  prudent  person  would  have 
used  under  the  circumstances,  then  plaintiff 
could  not  recover. 

7.  It  is  error  for  the  court  to  change  a  re- 
quested charge  by  inserting  matter  without  the 
consent  of  the  party  asking  it,  and  give  it  as 
a  charge  of  that  party. 

8.  In  an  action  by  a  physician  for  injuries 
to  his  fingers  such  that  he  could  not  success- 
fully  perform  an  obstetrical  operation,  a  phy- 
sician residing  in  a  different  town  than  that  of 
plaintiff,  to  which  plaintiff  intended  to  remove, 
cannot  testify  what  proportion  of  his  practice 
in  the  locality  of  his  residence  is  obstetrical 
cases,  there  being  no  evidence  on  which  a  com- 
parison  could  be  based  as  to   the  amount  of 
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•obstetrical  practice  done  at  the  respective  places 
of  residence  of  the  pUdntiff  and  the  witness,  and 
no  way  of  eBtimating  what  proportion  of  the 
obetetrical  practice  plaintiff  would  receive  at 
witness'  place  of  residence  if  he  located  there. 
9.  In  an  action  for  personal  injuries  it  was 
error  to  refuse  defendant's  requested  charge 
that  for  all  suffering,  mental  or  physical,  which 
-plaintiff  could  have  prevented  by  the  exercise 
of  prudence  (uid  reasonable  care,  treatment, 
and  attention  to  his  injured  fingers,  he  could 
not  recover  anything;  and  if  the  jury  believed 
<rom  the  evidence  that  plaintiff's  bone  felon 
was  not  bruised  and  injured  at  the  time  of  the 
accident  to  his  other  hand  they  wonld  not  con- 
sider the  bone  felon  or  the  condition  of  the 
hand  on  which  it  was,  or  the  suffering  en- 
dured therefrom,  in  arriving  at  their  verdict, 
whatever  their  findings  as  to  the  accident  to 
-the  other  hand,  there  being  some  slight  evi- 
-dence  that  the  bone  felon  was  not  bruised,  and 
that  it  bad  been  neglected. 

10.  Where,  in  an  action  for  injuries,  a  wit- 
ness was  asked  if  he  knew  the  extent  of  the 
injuries  sustained  by  plaintiff  while  on  the  de- 
fendant's train,  and  to  describe  them  in  detail, 
and  also  as  to  whether  he  observed  any  evi- 
dence of  plaintiff's  sufferings  from  such  in- 
juries, and,  If  so,  as  to  what  they  were,  it 
was  error  to  refuse  to  exclude  the  witness' 
answers  that  plaintiff  was  suffering  intense 
pain  from  the  accident,  and  his  hand  was  in  a 
very  bad  condition;  for  such  answers  were 
mere  conclusions,  and  not  responsive  to  the 
questions. 

11.  The  qaeetions  were  not  leading. 

Appeal  from  district  court,  Dallas  conn- 
ty;  T.  F.  Nash,  Judge. 

Action  by  J.  G.  Ball  against  the  St  Louis 
Southwestern  Railway  ODmpany  of  Texas. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

B.  B.  Perkins  and  Perklna  &  Gilbert,  for 
appellant  Henry  &  Henry  and  Matbls  & 
Freeman,  for  appellee. 

RAINET,  O.  J.  Appellee  sued  to  recover 
for  personal  Injuries  alleged  to  have  been 
occasioned  to  him  by  the  negligence  of  ap- 
pellant's servants.  We  take  from  appellant's 
brief  the  following  statement  of  the  plead- 
ings, which  Is  sufficiently  full  and  compre- 
hensive for  an  understanding  of  the  issues 
raised,  viz.:  "Plaintiff  alleges  that  on  the 
17th  of  September,  1899,  be  was  a  passen- 
ger on  appellant's  train  from  Commerce  to 
CarroUton,  and  was  in  a  very  nervous  con- 
dition, suffering  from  a  bone  felon;  that 
the  conductor  bad  told  blm  tlie  train  did 
not  stop  at  the  depot  at  Oarrollton,  but 
would  run  to  the  crossing,  where  plaintiff 
would  have  to  get  off,  about  200  yards  from 
the  depot,  and,  after  leaving  Piano,  said 
conductor  told  appellee  that  he  wanted  him 
to  be  ready,  aud  when  the  train  whistled 
to  get  up,  and  go  out  of  the  coach  on  the 
platform,  so  he  could  get  off  without  delay- 
ing the  train;  that  presently  the  whistle 
blew  for  a  station,  and,  appellant  having 
failed  to  announce  the  name  of  it,  appellee, 
believing  that  it  was  Oarrollton,  went  out 
on  the  platform;  that  the  negro  porter  came 
out  of  the  door  In  a  rushing  manner,  and 
shoved  plaintiff  to  the  left  and  at  the  same 
time  violently  closed  the  door,  and  caught 


three  Angers  between  the  door  and  the  door 
facing,  and  tho-eby  caused  the  alleged  In- 
Jury;  that  plaintiff  made  a  great  effort  to 
release  his  fingers,  and  In  doing  so  threw 
out  his  right  hand,  on  the  little  ^ger  of 
which  the  bone  felon  was,  and  struck  it 
against  the  Iron  railing  around  the  car  plat- 
form, thereby  causing  great  Injury,  etc.; 
that  he  was  a  physician,  and,  bis  fingers  be- 
ing Injured,  he  cannot  successfully  perform 
obstetrical  operations;  that  he  was  earning 
$250  per  month,  and  by  reason  of  his  In- 
juries he  was  damaged  to  the  amount  of 
$16,000."  Appellant  answered  by  general 
demurrer,  general  denial,  and  that  appellee 
contributed  to  his  own  Injury  by  refusing  to 
keep  his  seat  In  the  car  when  th««  were 
ample  accommodations,  and,  after  repeated 
requests  from  the  conductor  to  remain  In- 
side the  coach  and  off  the  platform,  refused 
to  do  80,  but  willfully  persisted  In  standing 
on  the  platform  while  the  train  was  in  rapid 
motion,  and  after  notice  that  It  was  danger- 
ous, and  when  he  was  not  near  his  destina- 
tion, and  after  the  conductor  had  told  blm 
to  keep  bis  seat,  and  he  would  advise  him 
when  be  reached  his  destlnatlcMi;  that  ap- 
pellee negligently  failed  to  care  for  or  pro- 
cure treatment  for  his  fingers  for  several 
days  after  the  accident  and  his  negligence 
greatly  aggravated  his  condition,  and  fur- 
ther aggravated  It  aud  the  bad  condition  of 
his  blood  by  the  excessive  use  of  Intoxicants. 
Appellee  recovered  judgment  for  $500. 

The  court  charged  the  jury  that  "It  Is  not 
negligence  of  Itself  for  a  passenger  to  stand 
on  the  platform  of  a  car,  but  It  Is  for  yon 
to  determine  from  all  the  circumstances  of 
case  whether  or  not  plaintiff  was  guilty  of 
negligence."  This  charge  Is  complained  of 
on  the  ground  that  It  Is  upon  the  weight  of 
the  evidence.  The  charge  Is  not  free  from 
criticism.  Standing  on  the  platform  of  a 
moving  train  may  or  may  not  be  negligence, 
which  is  to  be  determined  by  the  Jury  from 
the  circumstances  of  the  particular  case. 
Hie  statement  that  it  was  not  in  Itself  neg- 
ligence was  calculated  to  mislead  the  Jury. 
Nor  do  we  think  the  error  was  cured  by  the 
remainder  of  the  paragraph,  for  It  does  not 
specifically  tell  the  Jury  that  they  were  to 
determine  from  the  evidence  whether  or  not 
standing  on  the  platform  was  negligence, 
but  It  was  for  them  "to  determine  from  all 
the  circumstances  of  the  case  whether  or 
not  the  plaintiff  was  guilty  of  negligence." 
The  Jury  may  have  construed  this  as  mean- 
ing that  standing  on  the  platform  was  not 
negligence,  but  that  other  circumstances 
were  to  determine  the  question  of  negli- 
gence. The  learned  trial  Judge  doubtless  had 
the  correct  rule  In  mind,  but  he  failed  to 
properly  express  It  As  expressed.  It  was 
calculated  to  mislead  the  Jury. 

Various  special  charges  were  requested 
by  appellant's  counsel  which  defined  contrib- 
utory negligence  and  attempted  to  apply  the 
law  to  the  facts  on  this  issue.    The  cbaige 
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of  the  court  was  general,  and  did  not  define 
contributory  negligence,  or  charge  affirma- 
tively on  this  Issue  applying  tbe  law  to  the 
evidence.  Appellant  introduced  evidence  In 
support  of  Its  plea  of  contributory  negli- 
gence to  the  effect  that  appellee  bad  been 
warned  by  the  conductor  that  it  was  dan- 
gerous to  go  out  on  the  platform;  tbat  it 
was  contrary  to  the  rule  of  the  company; 
and  for  him  to  keep  his  seat,  and  be  would 
be  told  when  bis  station  was  reached.  The 
charges  requested  w^e  not,  in  our  (vinion, 
correct  In  assuming  that  it  was  negligence 
on  the  part  of  appellee  in  standing  on  the 
platform  and  in  violating  a  rule  of  the  com* 
pany.  Neither  is  error  per  se,  but  for  de- 
termination by  the  Jury.  Bonner  v.  Glenn, 
79  Tex.  531,  15  S.  W.  572;  Uallway  Oo.  v. 
Connell,  66  S.  W.  246,  3  Tex.  Ct  Hep.  »33, 
and  authorities  cited.  But  said  charges 
were  sufficient  to  call  the  attention  of  the 
court  to  the  defenses  pleaded  and  the  evi- 
dence relating  thereto,  and  the  court  should 
have  properly  Instructed  the  Jury,  applying 
the  law  to  the  evidence.  If  appellee  was 
warned  as  stated,  and  being  on  the  platform 
was  dangerous,  and  his  being  there  was,  un- 
der the  circumstances,  negligence,  and  the 
proximate  cause  of  the  Injury,  then  he  was 
guilty  of  contributory  negligence,  and  the 
Jury  should  have  been  so  told.  If  he  was  on 
the  platform  at  the  Invitation  of  the  con- 
ductor, as  stated  by  him,  then  bis  being 
there  was  not  necessarily  negligence.  The 
evidence  was  conflicting,  and  it  was  a  ques- 
tion for  the  Jury  to  determine  from  the  evi- 
dence which  theory  was  correct,  and  the 
court  should  have  submitted  the  defenses  of 
appellant,  grouping  the  facts,  especially  as 
special  charges  were  asked  calling  his  at- 
tention to  the  omission.  Rallviray  Oo.  v.  Mc- 
Glamory,  »  Tex.  635.  35  S.  W.  1058;  Neville 
y.  Mitchell  (decided  Jan.  25,  1902)  66  S.  W. 
579.  and  authorities  there  cited. 

The  following  special  instruction  was  re- 
quested by  appellant,  viz.:  "If  the  Jury  be- 
lieve from  the  evidence  that  the  plaintiff  was 
standing  on  the  platform,  and  the  porter, 
nt  the  time  of  opening  the  door,  did  not  ac- 
tually see  the  plaintiff  was  leaning  agakist 
the  door,  and  that  plaintiff  began  to  fall 
backward,  and  that  then  the  porter,  in  order 
to  prevent  plalntliTs  falling,  shut  or  attempt- 
ed to  shut  the  door,  and  thereby  plaintiff  was 
damaged  or  injured,  then  the  Injury  was 
the  result  of  an  accident,  for  which  defend- 
ant was  not  liable."  The  court  modlfled  it 
by  interlineations  so  as  to  read:  "If  the 
Jury  believe  from  the  evidence  that  the  plain- 
tiff was  standing  on  the  platform,  and  the 
porter,  at  the  time  of  opening  the  door,  did 
not  actually  see  the  plaintiff,  and  tbat  be 
could  not  have  seen  the  plaintiff  by  the  use 
of  reasonaI)le  diligence,  and  that  plaintiff 
was  leaning  against  the  door,  and  that  plain- 
tiff began  to  fall  backward,  and  that  the  por- 
ter, in  order  to  prevent  the  plaintiff  from 
failing,  shut  or  attempted  to  shut  the  door, 
66  S.W.-C6 


and  thereby  plaintiff  was  damaged  ot  in- 
jured, then  the  injury  was  the  result  of  an 
accident,  for  which  the  defendant  was  not 
liable."  The  tnterllneatlon  consisted  In  the 
insertion  of  the  following  language,  "And 
that  he  could  not  have  seen  the  plaintiff  by 
the  use  of  reasonable  diligence."  This  was 
duly  excepted  to,  and  the  proper  assignment 
of  error  made  thereon.  We  are  of  the  opin- 
ion that  the  court  erred  in  interlining  the 
charge  as  stated.  As  a  general  rule,  the 
court  should  give  or  refuse  the  charge  as  re- 
quested. It  is  improper  to  change  a  charge 
requested  without  the  consent  of  the  party 
adcing  it,  and  give  it  as  a  charge  of  the 
party  requesting  it  We  are  of  the  opinion, 
however,  that  the  charge  given  and  the  one 
requesteia  were  Incorrect  The  requested 
charge  assumes  that  appellee  was  leaning 
against  the  door.  The  evidence  conflicts  on 
this  point  The  porter  testified  tbat  appel- 
lee was  leaning  against  the  door  when  it 
was  opened,  while  appellee  testified  that  the 
porter  opened  the  door,  and  pushed  him  to 
one  side,  and  closed  the  door,  which  caught 
bis  fingers,  etc.;  and  also  in  telling  the  Jury 
without  qualification  that  the  shutting  of  the 
door  to  prevent  the  fall,  if  done  for  that  pur- 
pose, would  prevent  a  recovery.  The  charge 
given  was  erroneous  in  this  last  particular, 
and  also  In  the  language  Interlined.  The 
issue  on  this  point  was  whether  or  not,  if 
appellee  was  leaning  against  the  door,  the 
porter  knew  that  fact,  or  had  reason  to  an- 
ticipate that  he  was  so  leaning;  and  wheth- 
er or  not  the  porter,  in  closing  the  door, 
used  the  care  that  an  ordinarily  careful  and 
prudent  person  would  have  used  under  the 
circumstances.  The  Jury  should  have  been 
told,  in  substance,  tbat  if  they  believed  from 
tbe  evidence  that  appellee  was  leaning 
against  the  door,  and  at  the  time  it  was 
opened  the  x)orter  knew  or  had  reason  to  an- 
ticipate that  appellee  was  so  leaning,  and 
if  they  further  believe  that  when  the  door 
was  opened  the  appellee  started  to  fall,  and 
the  porter  closed  the  door  to  prevent  appel- 
lee from  falling,  and  In  so  closing  the  door 
the  porter  used  that  care  that  an  ordinarily 
careful  and  prudent  person  would  have  used 
under  the  circumstances,  then  plaintiff  could 
not  recover. 

Appellant's  fourth  assignment  of  error  is: 
"The  court  erred  In  admitting  appellant's 
witness  Dr.  Blackburn,  who  resided  at  Car- 
rollton,  in  Dallas  county,  Texas,  to  testify 
what  proportion  of  his  practice  in  the  local- 
ity of  his  residence  was  obstetrical  cases, 
over  the  objection  of  appellant;  that  it  was 
not  confined  to  tbe  territory  in  which  ap- 
pellee practiced,  there  being  no  testimony  to 
show  the  relative  density  of  population,  the 
time  when  either  community  was  settled,  the 
size  of  the  towns  or  the  neighborhood  with- 
in their  respective  ranges  of  practice,  nor 
any  other  reasonable  means  of  compailson." 
This  testimony,  we  think,  was  Inadmissible. 
Tbe  appellee  did  not  live  at  CarroUton,  nor 
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waa  there  aaj  CTldence  mMm  wblcb  a  com- 
parison could  be  based  as  to  the  amount  of 
obstetrical  practice  done  at  the  place  where 
appellee  was  residing  and  that  d<Hie  at  Car- 
rollton.  Appellee  testified  that  be  intended 
locating  at  CarroUton,  but  that  be  bad  not 
done  so,  and  there  is  no  way  of  telling  or  es- 
timating what  proportion  of  the  obstetrical 
practice  he  would  receive  at  that  place  if  he 
did  locate  there. 

The  court  erred  In  refusing  appellant's 
eighth  requested  charge,,  which  was:  "For 
all  the  suffering,  if  any,  either  mentally  or 
physically,  which  plaintiff  could  have  pre- 
vented by  the  exercise  of  prudence  and  rea- 
sonable care,  treatment,  and  attention  to  his 
fingers  that  were  hurt,  if  any,  by  the  negli- 
gence of  defendant's  servants,  he  cannot  re- 
cover anything;  and  if  you  believe  from  the 
evidence  that  plaintUTs  bone  felon  was  not 
bruised  and  injured  at  the  time  of  the  ac- 
cident, then  you  will  not  consider  the  bone 
felon,  or  the  condition  of  the  hand  on  which 
the  bone  felon  was,  either  then,  thereafter, 
or  now,  or  the  suffering  he  may  have  en- 
dured therefrom.  In  arriving  at  yonr  verdict, 
whatever  may  be  your  findings  as  to  the 
accident  on  the  other  hand  of  plaintiff." 
There  was  slight  evidence  tending  to  show 
that  the  bone  felon  was  not  bruised,  and 
that  it  had  been  neglected.  Though  slight, 
in  our  opinion  the  evidence  was  sufficient 
to  require  the  charge  requested. 

.'Vppellant  complains  of  the  action  of  the 
court  in  refusing  to  strike  out  and  exclude 
the  following  interrogatories  and  answers 
of  a  witness:  "Int  8.  Btate,  if  you  know, 
the  extent  of  the  injuries  sustained  by  plain- 
tiff while  on  said  train?  If  so,  then  describe 
them  In  detail.  Did  you  observe  any  evi- 
dence of  plaintiff's  suffering  from  said  in- 
juries? IX  so,  what  were  they?"  The  wit- 
ness answered:  "Plaintiff  was  suffering  in- 
tense pain  from  the  accident.  I  noticed  his 
hand  was  in  a  very  bad  condition."  The 
witness  testified  by  deposition,  and  the  prop- 
er motion  was  made  to  suppress.  The  court 
erred  In  overruling  the  motion  to  exclude 
the  answers.  The  objection  that  the  ques- 
tions were  leading  Is  not  tenable.  The  wit- 
ness did  not  answer  the  interrogatory  as 
to  knowledge  and  state  facts  as  to  the  In- 
jury, but  his  answers  were  mere  conclu- 
sions, and  not  responsive  to  the  interroga- 
tories as  propounded. 

Ii'or  the  reasons  set  forth,  the  Judgment 
will  he  reversed,  and  the  cause  remanded. 
Ueversed  and  remanded. 


CROMER  V.  SGITCOVICH. 
(Court  of  CStjI  Appeals  of  Texas.     Feb.  20, 

1002.) 

NEW    TRIAL— FAILURE   TO   APPEAR— BXC08B— 

SLTFICIENCY. 

A  showing  that  the  attorney  for  the  de- 
fendant was  absent  and  eDKn;;ed  in  the  conrts 
of  another  county  at  the  time  of  the  rendition 


of  a  Judgment  against  Us  dlent,  «n  ao  ex 

parte  hearing,  nnd  could  not  lie  present  with- 
out loss  to  both  client  and  attorney,  but  which 
does  not  show  that  defendant  did  not  know  of 
the  attorney's  absence,  or  couid  not  have  l>een 
present  at  the  trial,  or  relied  on  the  attorney 
being  present,  is  not  a  sufficient  excuse  for  the 
failure  to  appear,  to  authorize  a  new  trial, 
though  coupled  with  allegatioDS  shov'ing  a  de- 
fense. 

Appeal  from  district  court,  Galveston 
county;  Wm.  H.  Stewart,  Judge. 

Suit  by  Mike  Sgltcovlch  against  Caroline 
Cromer  for  debt  and  the  foreclosure  of  a  lion 
on  real  estate.  From  a  judgment  In  favor 
of  the  plaintiff,  the  defendant  appeals.  Af- 
firmed. 

H.  W.  Rhodes,  for  appellant  Maco  Stew- 
art, for  appellee. 

GARRETT,  C.  J.  The  Judgment  of  the 
court  below  was  rendered  upon  an  ex  parte 
trial  In  the  absence  of  appellant  and  her 
counsel  In  the  district  court  for  the  Tenth 
Judicial  district  on  June  4,  1901,  against 
the  appellant  In  a  suit  for  debt  and  fore- 
closure of  a  lien  on  land.  On  June  26,  1901. 
the  appellant  filed  a  motion  for  a  new  trial 
which  was  substituted  and  amended  by  a 
motion  filed  July  1,  1901.  The  grounds  for 
the  motion  were  the  unavoidable  absence 
of  her  attorney  and  a  meritorious  defense. 
It  appears  from  the  affidavit  of  the  attor- 
ney that  he  was  absent  from  the  county  of 
Galveston  engaged  in  the  courts  of  another 
county,  and  could  not  be  present  without 
great  loss  to  himself  and  Injustice  to  his 
client  The  case  was  set  down  for  trial,  a 
Jury  demanded  by  the  defendant  and  no- 
tice of  the  date  of  trial  published  in  the 
Galveston  News.  An  offer  to  go  to  trial  at 
the  pending  term  was  made  by  the  appel- 
lant The  defense  sworn  to  was  that  an 
extension  of  the  note  sued  on  had  been 
made  on  payment  of  the  Interest  and  that 
the  suit  was  prematurely  brought  and  for 
that  reason  the  appellant  was  not  liable  for 
the  10  per  cent  attorney  fees  taxed  against 
her  In  the  Judgment  The  excuse  offered 
for  the  absence  of  the  attorney  is  not  suffi- 
cient It  is  really  no  excuse;  and  it  does 
not  even  appear  that  the  appellant  did  not 
know  of  her  attorney's  absence,  and  that 
he  could  not  be  present  or  that  she  relied 
upon  his  being  present  when  the  case  should 
be  called  for  trial.  There  was  no  error  In 
overruling  the  motion  for  a  new  trial,  and 
the  judgment  will  be  affirmed. 

Affirmed. 


nSCHER  et  nx.  v.  SIMON. 

(Court  of  Civil   Appeals  of  Texas.     Dec.   3, 

1001.) 

TRUST     DEEDS— POWER     OF     SALE— WRITTEN 
NOTICE— VALIDITY  OF  SALE. 

Acts  1889,  p.  143  (Rev.  St.  1895,  art  2369). 
provided  that  notice  of  a  sale  of  real  estate  un- 
der a  trust  deed  shonld  be  given  "as  now  re- 
quired in  judicial  of^f^'    Tbe  statute  as  to  ju- 
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dicial  mien  In  force  at  the  time  when  the  arti- 
cle was  enacted  did  not  reqinre  personal  swt- 
ice  of  notice  on  defendant  in  execution.  The 
act  adopting  the  Kerised  Statutes  in  1893  pro- 
vided that  "the  provisions  of  the  Rerised  Stat- 
utes, so  far  as  tky  are  aubstantially  the  Bame 
as  the  statute  in  force  at  the  time  when  Re- 
vised Statutes  shall  go  into  effect,  •  •  • 
shall  be  construed  as  continuations  thereof  and 
not  as  new  enactments  of  the  same."  Beld, 
that  article  2369  was  not  re-enacted  by  the 
adoption  of  the  Itevised  Statutes,  but  contin- 
ued in  force,  and  the  statute  in  force  as  to  Ju- 
dicial sales  in  18^,  rather  than  a  subsequent 
statute  requiring  service  of  notice  on  a  de- 
fendant in  execution,  is  applicable  to  a  sale  uor 
der  a  trust  deed,  and  no  service  on  the  maker 
is  necessary. 

Appeal  from:  district  court,  Washinston 
county;    Ed    R.  Sinks,  Judge. 

Action  by  J.  H.  Simon  against  F.  Fisch- 
er and  wife.  There  was  a  Judgment  In  fa- 
vor of  plaintiff,  and  defendants  appeal.  Af- 
firmed pursuant  to  answer  of  supreme  court 
to  certified  Question. 

See  06  S.  W.  44T. 

Beauregard  Bryan,  for  appellants.  Sear- 
cy &  Garrett,  for  appellee. 

GIIiL,  J.  This  was  a  suit  in  trespass  to 
try  title,  brought  by  appellee,  J.  H.  Simon, 
to  recoT«:  of  F.  Fischer  and  Ids  wife,  M. 
Fischer,  about  0%  acres  of  land  in  the  city 
of  Brenham,  Washington  county,  Tex.  Ap- 
pellants answered  by  plea  of  not  guilty, 
general  denial,  and  specially  that  the  tract 
of  land  in  question  was  a  part  of  their  bust 
ness  homestead.  Appellants  further  an- 
swered that  appellee  claimed  title  by  pur- 
chase made  at  trustee's  sale  under  a  deed 
of  trust,  with  power  of  sale,  and  that  the 
sale  was  void  because  no  written  notice  of 
the  proposed  sale  was  served  on  him  as 
required  by  the  law  governing  such  sales, 
and  was  void,  also,  because  the  deed  of  trust 
made  to  secnre  a  debt  was  upon  land  which 
was  a  part  of  their  homestead.  Appellants 
prayed  tliat  the  sale  be  declared  void,  and 
the  doud  upon  their  title  be  ranoved.  Ap- 
pellee replied,  denying  the  appellants'  alle- 
gatioss,  and  further  alleging  that  appellants 
had  sequestered  the  land,  executing  seques- 
tration bond  as  required  by  law,  and  pray- 
ed '  Judgment  for  damages.  A  trial  before 
the  court  without  a  Jury  resulted  in  a  Judg- 
ment in  favor  of  appellee  for  the  land,  and 
against  appellants  and  their  sureties  on  the 
sequestration  bond  for  |32.50,  the  rental 
value  of  the  land  for  one  year. 

There  is  no  statement  of  facts  in  the  rec- 
ord, but  the  trial  court  found  the  facts  to 
be  as  follows:  "In  January,  1898,  defend- 
ant F.  Fischer  and  one  H.  Knittel,  now  de- 
ceased, executed  and  delivered  to  V.  A. 
Wl  Warns  a  deed  of  trust  on  the  land  de- 
scribed in  plainturs  petition,  in  which  T. 
B.  Botts  was  named  as  trustee,  to  secure 
certain  indebtedness  due  by  said  Fischer  to 
said  Williams,  evidenced  by  their  promis- 
sory note.  That  thereafter,  on  Aug.  1% 
1.S96,  said  Botts,  as  trustee,  upon  the  re- 


quest of  said  V.  A.  Williams,  duly  adver- 
tised said  land  for  sale  for  the  time  and 
in  the  manner  required  by  law,  as  provided 
in  article  2369,  Bev.  St  1806,  and  sold  same 
at  public  auction  at  the  court-house  door 
in  Brenham,  Washington  county,  Texas,  on 
the  first  Tuesday  in  Septemb^,  l£9e,  at 
which  sale  the  plaintiff  became  the  purchas- 
er for  a  valuable  consideration  of  $320  paid 
by  him  to  said  trustee,  and  received  from 
him  a  deed  to  said  lajid.  That  said  Fischer 
had  oral  notice  of  said  sale,  but  no  written 
notice  was  served  on  him,  and  bis  attor- 
ney gave  notice  at  the  sale  that  it  bad  not 
been  served  on  Um,  and  that  the  land  was 
his  business  homestead.  Both  parties  claim- 
ed under  a  commcm  source  by  agreement 
in  open  court  The  roital  value  of  the  land 
is  $82.60  per  annum.  Said  land  was  se- 
questered by  plaintiff,  and  replevied  by  de- 
fendants, with  Wm.  Buechd  and  Frank  Do- 
bert  as  sureties."  It  was  further  found  that 
the  land  was  no  part  of  the  homestead  of 
appellants.  On  this  state  of  facts,  the  trial 
court  found  that  the  failure  on  the  part  of 
the  trustee  to  give  appellant  F.  Fischer 
written  notice  of  the  contemplated  sale  did 
not  invalidate  the  sale,  for  two  reasons: 
First  Because  article  2369,  Bev.  St  1895, 
controlling  sales  under  powers  conferred  by 
trust  deeds,  provides  that  "notice  shall  be 
given  as  now  required  In  Judicial  sales." 
The  statutes  then  in  force  governing  Judi- 
cial sales  did  not  require  written  notice  to 
the  execution  debtor.  The  law  in  force  at 
the  time  the  sale  in  question  was  made  re- 
quired that  in  Judicial  sales  the  defendant 
should  have  written  notice  In  addition  to 
the  published  notice  required  by  law.  The 
court  held  that  the  word  "now,"  as  used 
In  article  2369,  supra,  made  the  act  control- 
ling Judicial  sales  In  force  at  the  date  of 
the  passage  of  article  2869  a  part  of  It 
and,  as  the  subsequent  amendment  of  the 
article  in  regard  to  Judicial  sales  made  no 
reference  to  article  2369,  the  rules  now  ap- 
plicable to  Judicial  sales  do  not  apply  to 
sales  under  trust  deeds.  Second.  If  the 
law  required  written  notice  to  appelant 
the  failure  to  give  It  was  a  mere  Irregu- 
larity; that  the  sale  should  not  be  void, 
but  voidable,  and  could  not  be  attacked  col- 
laterally. If  either  of  the  reasons  given 
is  sound,  the  Judgment  should  be  affirmed. 
We  are  of  opinion,  however,  that  the  word 
"now,"  occurring  in  article  2369,  should  be 
read  and  given  its  meaning  in  the  light  of 
the  context  and  the  apparent  purpose  of 
the  legislature  as  gathered  from  the  entire 
article,  which  Is  as  follows:  "All  sales  of 
real  estate  made  In  this  state  under  powers 
conferred  by  any  deed  of  trust  or  other 
contract  lien  shall  be  made  In  the  county 
In  which  such  real  estate  Is  situated.  No- 
tice shall  be  given  as  now  required  in  Ju- 
dicial sales  and  such  sale  shall  be  made 
at  public  vendue  between  the  hours  of  10 
a.  m.  and  4  p.  m.  of  the  flxst  l^tesdaj  la 
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any  month:  provided  tbat  when  such  real 
estate  la  situated  in  an  unorganized  county 
such  sale  shall  be  made  In  the  county  to 
which  such  unorganized  county  is  attach- 
ed for  Judicial  purposes,  and  where  such 
real  estate  is  situated  in  two  or  more  coun- 
ties the  sale  may  be  made  in  any  coun- 
ty where  any  part  of  the  real  estate  Is  sit- 
uated after  notice  as  required  in  Judicial 
sales  has  been  given  In  every  county  In 
which  any  part  of  such  real  estate  is  situ- 
ated." Looking  to  the  evil  to  be  remedied, 
and  the  entire  context,  we  think  it  fairly 
appears  that  the  word  "now"  was  not  In- 
tended to  have  the  significance  sought  to 
be  given  it  by  appellee,  and  that  the  evident 
purpose  of  the  l^slature  was  to  bring  all 
sales  under  powers  within  the  control  of 
the  laws  governing  Judicial  sales  in  force 
at  the  time  of  the  execution  of  the  power. 
The  article  applicable  to  Judicial  sales  in 
force  at  the  date  of  the  passage  of  article 
23C0,  supra,  has  been  repealed,  and  Is  su- 
perseded by  article  2866.  The  life  of  the 
article  In  force  at  the  date  of  the  enactment 
of  article  2369  cannot  be  preserved  by  the 
mere  presence  of  the  word  "now."  The 
other  article  was  on  a  different  subject,  and 
was  in  no  sense  written  Into  article  2369. 
The  old  article,  having  been  repealed,  might 
become  a  forgotten  law;  and  it  is  unrea- 
sonable to  suppose  the  legislature  Intended 
tbat  parties  making  deeds  of  trust  should 
through  all  subsequent  time  bear  in  mind 
tlie  provisions  of  a  repealed  article  not  In 
terms  bearing  either  directly  or  remotely 
on  the  subject  of  sales  under  powers.  The 
law  of  Judicial  sales  in  force  at  the  date 
of  the  passage  of  article  2369  Is  not  brought 
forward  In  the  Revised  Code  of  1895,  and 
Is  not  now  In  force  for  any  purpose.  We 
think  the  maker  of  the  trust  deed  must  be 
held  to  have  bad  In  mind  the  law  of  Judicial 
sales  when  he  made  the  Instrument,  and  In- 
tended tbat  the  acts  of  the  trustee  should 
be  governed  by  the  law  of  Judicial  sales 
concurrent  with  the  instrument. 

This  brings  us  to  Inquire  into  the  sound- 
ness of  the  second  reason  given  by  the  trial 
court  for  his  Judgment.  That  a  trustee 
must,  in  the  execution  of  the  power,  con- 
form strictly  to  the  terms  of  the  Instrument 
from'  which  his  power  is  derived,  and  that 
any  material  departure  therefrom  will  ren- 
der his  act  void.  Is  well  settled.  Shlllaber 
V.  Robinson,  97  D.  8.  68,  24  L.  Ed.  967; 
Boone  V.  Miller,  86  Tex.  74,  23  8.  W.  674; 
Loan  Agency  v.  Gray  (Tex.  Civ.  App.)  84 
S.  W.  650;  Howard  v.  Fulton,  79  Tex.  231, 
14  S.  W.  1061.  In  this  case,  if  the  deed  of 
trust  contained  a  provision  that  the  trustee 
should  sell  as  under  execution,  then  the 
trustee  was  bound  to  follow  the  terms  of 
the  law  strictly,  for  It  became  of  a  part 
of  the  maker's  expressed  Intention.  If  no 
such  provision  was  present,  then  the  law 
Itself  became  a  part  of  the  instrument  by 
implication,  and  the  trustee  was  likewise 


bound.  Kerr  v.  Galloway  (Tex.  Sup.)  64  S. 
W.  858.  And  where  the  statute  so  directs. 
Its  terms  must  be  strictly  followed.  20  Am. 
&  Bng.  Enc.  I^w,  p.  916.  The  law  govern- 
ing execution  sales  required  tbat  notice  in 
writing  of  the  Intention  to  sell  should  be 
served  on  the  appellant,  and  the  trial  court 
finds  that  It  was  not  done.  It  Is  true,  be 
found  that  verbal  notice  was  given,  and 
that  appellants'  attorney  was  present  at 
the  sale,  but  when  this  verbal  notice  was 
given  Is  not  shown.  Appellant,  when  the 
deed  of  trust  was  made,  may  have  regarded 
this  as  a  very  Important  right,  for  between 
the  date  of  notice  and  the  day  of  sale  he 
may  hare  been  able  to  find  means  of  satin- 
fylng  the  debt  and  preventing  the  sale  of 
his  property.  The  law  also  gave  him  the 
right  to  demand  that  notice  of  sale  be  pub- 
lished in  some  newspaper,  and  this  may 
have  been  to  him  a  valuable  right 

The  purchaser,  Simon,  bad  notice  on  the 
day  of  and  prior  to  the  sale  of  this  derelic- 
tion on  the  part  of  the  trustee.  It  follows, 
therefore,  tbat  the  sale  must  be  held  void, 
unless  the  contention  of  appellee  can  be  up- 
held, to  the  effect  that  the  law.  In  placing 
such  sales  under  the  rules  governing  Judi- 
cial sales,  brought  Into  operatlcHi  as  to  them 
the  rules  governing  the  setting  aside  of  ju- 
dicial sales.  But  that  this  contention  Is  un- 
sound, we  have  no  question.  A  mere  Irres- 
ularlty  will  not  serve  to  render  void  a  sal* 
under  execution,  and  It  has  been  held  that 
defective  notice  is  a  mere  Irregularity. 
Such  sales  are  upheld  on  collateral  attach 
on  grounds  of  public  policy.  Morris  v. 
Hastings,  70  Tex.  20,  7  8.  W.  649.  On  the 
contrary,  the  trustee  acts  only  through  the 
deed  of  trust;  his  authority  being  derived 
from  no  other  source.  So  independent  of 
all  other  authority  is  this  power,  tbat  be 
may  exercise  It  even  after  the  debt  for  the 
security  of  which  It  was  given  is  barred  by 
limitation,  and  at  a  time  when  the  courts, 
for  that  reason,  may  not  enforce  either  the 
debt  or  the  execution  of  the  trust  His  au- 
thority is  special,  not  general;  and,  under 
an  Instrument  such  as  the  one  under  dis- 
cussion, no  latitude  can  be  given  him  In  the 
exercise  of  the  power,  since,  under  the  terms 
of  the  instrument,  nothing  was  left  to  his 
discretion. 

We  are  of  opinion  the  Judgment  ahonld 
be  reversed  and  the  cause  remanded,  and 
it  Is  so  ordered.    Reversed  and  remanded. 

(March  6,  1902.) 

At  a  former  day  of  this  term  the  Judgment 
In  this  case  was  reversed  and  the  cause  re- 
manded. For  opinion,  see  3  Tex.  Ct  Rep. 
432.  Thereafter  we  certified  the  controlling 
question  to  the  supreme  court;  our  holding 
being  in  conflict  with  the  decision  In  Swain 
r.  Mitchell,  66  S.  W.  61,  3  Tex.  Ct  Rep.  408. 
by  the  court  of  civil  appeals  at  San  Antonia 
Our  Judgment  of  reversal  was  set  aside  pend- 
ing an  answer  to  the  question  certified.    The 
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answers  uphold  the  decision  supra,  with 
which  our  opinion  conflicted.  66  S.  W.  447, 
4  Tex.  Ct  Rep.  8». 

The  nature  of  the  case  and  the  facts  nec- 
essary to  be  stated  are  contained  in  our  for- 
mer opinion  and  the  certified  questions.  The 
other  aeslgnment  presents  no  error.  It  l9 
therefore  unnecessary  to  do  more  than  to  or- 
der that  the  Judgment  of  the  trial  court  be 
in  all  things  afiSrmed,  which  li  accordingly 
done. 


BLYTHE  T.  CRUMP  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  16, 

1802.) 

CHATTBL  UORTQAOBS— RBMOTAL  OF  PROPER- 
TY OUT  OP  STATE— NOTICE  TO  CITIZEN  OP 
OTHER  STATE  —  INNOCENT  PURCHASER- 
PRIORITY  OF  MORTGAGES— DESCRIPTION  OP 
PROPERTY. 

1.  A  mortgagee's  lieu  on  personalty  follows' 
the  mortgaged  property  into  another  state  to 
which  it  is  removed  without  his  luiowledge  or 
consent. 

2.  A  mortgagee  of  personalty  was  not  at  fault 
in  failing  to  give  notice  of  the  mortgage,  by 
registration  or  otherwise,  to  the  citizens  of  an- 
other state  into  which  the  property  was  re- 
moved, where  sufficient  time  therefor  did  not 
elapse  between  the  removal  and  a  sale  of  the 
property  to  a  person  without  notice. 

3.  An  innocent  purchaser  of  personalty  in- 
cumbered by  a  mortgage  takes  title  subject  to 
the  lien,  where  the  mortgagees  are  not  negli- 
g(.>nt  in  respect  to  giving  notice. 

4.  Horses  mortgaged  in  Arkansas  were 
brought  by  the  mortgagor  into  this  state,  and 
mortgaged  to  another  party  as  security  for  sup- 
plies which  were  to  be  furnished.  Before  all 
the  supplies  were  furnished,  the  mortgagees 
acquired  notice  of  the  first  mortgage,  and  atter- 
wai-ds  the  horses  were  sold  by  the  mortgagor 
to  the  first  mortgagee,  who  took  them  back  to 
Arkansas  and  there  sold  them  to  defendant. 
An  action  to  foreclose  was  brought  by  the  sec- 
ond mortgagees,  in  which  defendant  filed  a 
claim  of  ownership.  Held,  that  a  judgment  for 
plaintiffs,  without  a  determination  of  the  pri- 
ority of  the  mortgages,  should  be  reversed;  uat 
being  the  controlling  question. 

o.  A  chattel  mortgage  describing  the  prop- 
erty as  "two  gray  mares"  contains  a  sufficient 
description,  where  second  mortgagees  bad  ac- 
tual notice  as  to  the  mares  referred  to. 

Appeal  from  Bowie  county  court;  A.  S. 
Watlington,  Judge. 

Action  by  Crump  Bros,  against  S.  Van- 
direr  to  foreclose  a  chattel  mortgage.  In 
which  A.  8.  Blythe  filed  a  claim  of  owner- 
ship to  the  property  From  a  judgment  In 
favor  of  the  plalntlfTs,  Blythe  appeals.  Re- 
versed. 

J.  Q.  Mahaffey,  for  appellant.  H.  W. 
Vaughan,  for  appellees 

TEllPI.ETON,  J.  On  April  2,  1868,  W. 
W.  Shuptrlne  sold  two  mares  to  Sam  Van- 
diver  for  $160.  The  sale  was  on  credit,  and 
Vandiver  executed  his  note  for  the  purx^ase 
price,  and  secured  same  by  a  mortgage  on 
the  mares.  The  transaction  took  place  in 
H^iller  coimty,  Ark.,  where  the  mares  were 
situated,  and  where  Shuptrlne  and  Van- 
diver  resided.    The  mortgage  was  duly  reg- 


istered In  said  state  and  county  on  January 
16,  1899,  but  was  never  registered  In  Texas. 
In  the  latter  part  of  February,  1899,  Van- 
diver  came  to  Bowie  county,  Tex.,  looking 
for  work.  He  brought  the  mares  with  him, 
with  the  knowledge  and  consent  of  Shup- 
I  trine.  He  applied  to  Crump  Bros,  for  a  jjb, 
and  on  March  4,  1899,  contracted  with  them 
to  make  and  haul  railroad  ties;  they  agree- 
ing to  furnish  him  with  supplies  during  the 
term  of  the  contract.  He  gave  a  mortgage 
on  said  mares  to  secure  the  money  to  be  ad- 
vanced and  the  supplies  to  be  furnished, 
and  the  mortgage  was  promptly  registered 
in  Bowie  county,  where  the  mares  were,  and 
where  the  work  was  to  be  done.  Crump 
Bros,  bad  no  notice  at  that  time  of  Shup- 
trlne's  mortgage,  but  learned  of  the  same 
soon  afterwards.  Under  the  said  contract 
Crump  Bros,  advanced  and  furnished  to  Van- 
diver,  money  and  supplies  to  the  amount  of 
$358.29,  of  which  amount  the  sum  of  $161.54 
was  advanced  &ttet  June  21,  1889.  Vandlvet 
paid  on  said  account  the  stmi  of  $140.86  on 
July  21,  1880,  and  $115  on  September  4,  1899; 
leaving  a  balance  of  $102.91,  which  Is  still 
unpaid.  Shuptrine's  debt  not  having  been 
paid,  he  brought  suit  thereon  against  Van- 
diver  In  Bowie  county,  Tex.,  on  June  21, 
1890.  He  sought  a  foreclosure  of  his  mort- 
gage, and  caused  a  writ  of  sequestration  to 
be  issued  and  levied  on  the  said  mares.  Van- 
diver  replevied  the  mares,  the  sureties  on  the 
replevy  bond  being  procured  and  Indemni- 
fied by  Crump  Bros.  The  suit  Is  still  pend- 
ing. About  September  1,  1899,  Vandiver  de- 
livered the  mares  to  Shuptrlne  In  considera- 
tion of  $20  cash  and  a  credit  of  $160  on  the 
debt  he  was  owing  to  Shuptrlne.  The  mares 
were  immediately  taken  by  ShuptrUie  to  Ar- 
kansas, without  the  knowledge  or  consent  of 
Crump  Bros.,  and  there  sold  to  A.  S.  Blythe 
on  September  8,  1809,  In  consideration  of 
three  notes,— two  for  $50  each,  and  one  for 
$60,— due,  respectively,  in  30,  60,  and  90 
days.  The  notes  were  negotiable,  and  were 
transferred  to  a  bank,  and  have  been  paid 
to  the  bank  by  Blythe.  At  the  time  he 
bought  the  mares,  Blythe  did  not  know  of 
the  mortgage  to  Crump  Bros.;  but  the  Jury 
found  he  had  knowledge  of  sufficient  facts 
to  put  blm  upon  Inquh-y  as  to  the  title  to 
said  property,  which  would  have  led  to  a  dis- 
covery on  his  part  of  the  said  mortgage. 
On  September  12,  1888,  Crump  Broa  brought 
suit  In  a  Justice's  court  In  Bowie  county, 
Tex.,  against  Vandiver  on  the  balance  owing 
by  him  to  them.  The  salt  was  to  foreclose 
the  mortgage,  and  they  caused  the  said  mares 
to  be  seized  under  a  writ  of  sequestration. 
On  the  next  day  Blythe  filed  his  affidavit  and 
claim  bond,  asserting  title  to  the  mares, 
which  were  thereupon  turned  over  to  him. 
Crump  Bros,  prosecuted  their  suit  against 
Vandiver  to  judgment  a  foreclosure  of  their 
mortgage  being  secured.  They  also  recover- 
ed judgment  In  the  Justice's  court  against 
Blythe  In  the  claim   case,  and  he  appealed 
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to  the  countT  court.  A  trial  there  resulted 
In  anottier  Judgment  for  Gmmp  Broo.,  and 
Blytibe  baa  appealed  to  thia  court. 

Tbe  appellant  Inslats  that  the  findlug  of 
the  JUT7  that  he  had  constructlTe  notice  of 
the  Crump  Bros,  mortgage  was  not  warrant- 
ed by  the  erldence.  An  examination  of  the 
statement  of  facts  shows  that  the  evidence 
upon  this  point  is  not  very  convincing. 
However,  there  Is  evidence  tending  to  show 
that  an  ordinarily  prudent  man  would  have 
been  excited  to  inquiry;  and  it  Is  not  Im- 
probable that  such  inquiry,  when  once  be- 
gtm,  would  have  led  to  a  Icnowiedgc  of  such 
facts  as  would  have  prevented  a  reasonably 
cautious  person  from  purchasing  tbe  mares 
from  Shuptrlne.  But  even  If  Blythe  bought 
without  notice.  It  does  not  follow  that  he 
wonld  t>e  entitled  to  recover.  The  lien  of 
Cmmp  Bros,  was  valid  and  binding,  and  fol- 
lowed the  mortgaged  property  into  Arkansas; 
the  property  liavlng  been  removed  to  that 
state  without  their  knowledge  or  consent 
They  were  not  at  fault  in  falling  to  give  no- 
tice of  their  mortgage,  by  registration  or 
otherwise,  to  citizens  of  that  state,  as  they 
did  not  have  time  to  do  so  after  the  re- 
moval and  before  BIythe's  porcbase.  Blythe, 
having  bought  property  Incumbered  with 
a  valid  Uen,  and  tbe  Uenholders  not  hav- 
ing been  negligent  in  respect  to  giving  no- 
tice, toolt  title  Mibject  to  the  lien,  even 
though  be  may  have  been  an  innocent  pur- 
chaser. The  proposition  is  well  settled  by 
autlioirtty.  Bank  y.  Morris  (Mo.)  21  S.  W. 
r.l2,  19  L.  R.  A.  146,  8S  Am.  St.  Rep.  764; 
Hofuthall  T.  Burw^  (N.  C.)  18  S.  E.  721,  13 
L.  R.  A.  740.  20  Am.  St  ^t/ep.  666;  Kanaga 
V,  Taylor  (Ohio)  70  Am.  Dec.  62,  and  note 
to  case  last  cited.  On  the  principle  stated, 
Shuptriiie's  lien  on  the  mares  was  not  lost 
when  Yandlver  brought  them  to  Texas;  and 
Vandiver  held  tbe  same,  after  the  removal 
to  this  state,  subject  to  Shuptrtnc^s  Hen. 
•.However,  as  Shuptrlne  consented  to  tiie  re- 
ttmoval,  a  purcbaser  or  incumbrancer  here  for 
■value,  and  without  notice  of  his  lien,  would 
'be  entitled  to  be  protected  against  it  When 
Crump  Bros,  took  their  mortgage,  they  had 
no  notice  of  Shuptrine's  lien;  and,  in  so  far 
as  they  were  incumbrancers  for  vaUie  bef<we 
they  received  such  notice,  their  mortgage 
was  stq)erior  to  his.  The  case  does  not  ap- 
pear to  have  been  tried  on  thia  issue  as  to 
the  superiority  of  liens,  and  we  are  unable 
to  satisfactorily  determine  from  the  record 
whether  Crump  Bros.'  lien  to  secure  the  debt 
sued  on  was  superior  to  Shuptrine's  lien. 
The  larger  part  of  Vandiver's  account  with 
Crump  Bros,  appears  to  have  been  made 
after  they  had  notice  of  the  Shuptrlne  mort- 
gage, and  it  is  not  clearly  shown  whether 
It  was  necessary  for  them  to  make  such  ad- 
vancements under  their  contract  with  him, 
and  in  order  to  secure  that  part  of  the  ac- 
count already  created.  Again,  It  will  be  re- 
membered that  Vandiver  had  made  certain 
payments  on  his  account  with  Crump  Bros., 


and  it  is  not  shown  how  the  payments  were 
applied.  If  the  advincements  made  by 
Crump  Bros,  after  they  had  notice  of  Shup- 
trine's mortgage  were  not  necessary  to  pro- 
tect them  against  a  breacii  of  their  con- 
tract with  Vandiver,  or  to  save  them  against 
a  loss  of  prior  advancements,  they  oould  not 
be  held  Incumbrancers  for  value,  without 
notice,  as  to  such  advancements.  And  if  tbe 
payments  made  were  applied,  either  tv  law 
or  the  parties,  to  the  extinguishment  of  that 
part  of  tbe  account  created  before  they  knew 
of  Shuptrine's  mortgage,  their  lien  for  ad- 
vancements made  subsequent  to  notice  could 
be  held  superior  to  his  lien  only  in  the  event 
it  was  shown  that  they  were  compelled  to 
make  such  advancements  to  protect  them- 
selves. We  think  that  the  decision  of  this 
question  (that  is,  which  was  the  superior 
lien)  Is  necessary  to  a  proper  disposition  of 
this  case.  It  appears  that  the  mortgaged 
property  was  of  value  less  than  the  debt 
owing  by  Vandlv«:  to  Shuptrlne.  By  the 
sale  to  Shuptrlne,  Vandiver  conveyed  to  hini 
whatever  rights  he  had  in  the  mares.  At 
the  time  of  the  sale  he  held  tbe  animals 
subject  to  both  mortgagee,  but  he  was  en- 
titled to  possession,  and  could  dispose  of  the 
prcperty  to  the  first  mortgagee  In  satisfac- 
tion of  the  debt  secured  by  the  mortgage, 
If  tbe  sale  did  not  have  the  effect  to  defeat 
some  superior  right  of  the  second  mortgagee. 
If  Shuptrine's  mortgage  was  superior  to  that 
of  Crump  Bros.,  and  his  debt  more  than 
sufficient  to  consume  the  property,  then  he 
came  lawfully  in  possession.  Being  legally 
in  possession,  and  holding  a  prior  lien  for 
an  amount  greater  than  the  value  of  the 
property,  hla  right  to  the  property  was  su- 
perior to  any  right  held  by  the  junior  mort- 
gagee. Even  if  it  should  be  held  that  the 
second  mortgagee  would  have  the  right  to 
pay  ott  the  first  mortgage  and  then  enforce 
his  own,  he  could  not  disturb  the  first  mort- 
gagee, lawfully  In  possession  of  property  of 
value  less  than  the  debt  secured,  until  satis- 
faction of  the  first  mortgage  bad  been  made 
or  tendered.  Crump  Bros,  have  never  of- 
fered to  pay  the  debt  due  Shuptrlne,  in  any 
contingency.  Therefore,  unless  they  can 
show  that  the  mares  are  worth  more  than 
Shuptrine's  debt,  or  that  his  lien  is  inferior 
to  theirs,  the  equity  of  the  case  is  against 
them.  Blythe  by  his  purchase  from  Shup- 
trine  acquired  the  title  of  his  vendor,  and 
cculd  assert  the  same  in  any  manner  Shup- 
trlne could  have  done,  had  he  not  sold  the 
animals  in  controversy. 

The  aK>ellees  insist  that  the  Shuptrlne 
mortgage  was  void  because  the  property 
mortgaged  was  not  described  therehi  with 
snfl3clent  certainty  to  Identify  the  same  from 
other  like  property.  The  property  Is  describ- 
ed as  two  gray  mares  sold  by  Shuptrlne  to 
Vandiver.  We  think  that  the  description 
given  is  sufficient  when  aided  by  available 
parol  proof,  to  identify  the  partlcnlar  mares 
Intended  to  be  mortgaged.    Crump  Bros,  ap- 
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pear  to  baTe  had  actual  notice  as  to  what 
mares  were  referred  to,  and  were  not,  there- 
fore, misled  by  the  description. 

The  Judgment  Is  reversed,  and  the  cause 
remanded.    Reversed  and  remanded. 


ST.  LOUIS  a  W.  RT.  CO.  v.  KBLTON.* 

(Conrt  of  Civil   Appeals  of  Texas.     Feb   14, 

1002.) 

RAILROAD  BNOINEBR— ACTION  FOB  INJURY— 
COLLISION— DUTY  TO  FURNISH  SAFE  TRACK 
—OPEN  SWITCH— ASSUMPTION  OF  RISK— FEL- 
LOW SBRVANTS-EVIDBNCSl-SLEBPY  SWITCH 
TENDER— KNOWLEDGE!  OF  COMPANY. 

1.  Flaintiff,  at  the  time  he  was  injured  in 
a  collision,  was  a  locomotiTe  engineer,  45  years 
old,  with  15  years'  experience,  and  earning  $135 
a  month.  His  face,  hands,  and  legs  were 
scalded  so  that  the  skin  peeled  off;  his  left 
foot  was  crushed  so  that  the  flesh  slipped  off, 
causing  him  to  lose  two  toes  and  the  free  use 
uf  such  foot;  his  left  arm  was  dislocated  at 
the  shoulder;  and  he  was  permanently  inca- 
pacitated from  following  his  vocation.  He 
was  injured  in  his  hip  and  back,  his  shoulder 
shrunk,  his  arm  became  almost  useless,  and  his 
eyesight  was  impaired.  He  could  not  walk 
without  limpine  and  suffering  pain,  and  his  in- 
juries caused  Him  great  suffering,  his  hip  al- 
ways paining  him  in  cloudy  weather.  He  knew 
no  business  except  railroading.  Held,  that  a 
verdict  for  $13,500  was  not  excessire. 

2.  In  an  action  for  injuries  in  a  railroad  col- 
lision, a  general  allegation  that  plaintiff  was 
caught  and  crushed  in  the  wreck,  etc.,  was 
sufficient,  in  the  absence  of  objection,  to  admit 
evidence  as  to  an  injury  to  his  hip,  although 
the  general  allegation  of  injury  was  followed 
by  a  statement  of  injuries  to  specific  parts, 
which  did  not  include  the  hip. 

3.  In  an  action  for  injuries,  an  averment  that 
plaintiff's  leg  was  crushed  and  dislocated  was 
sufficient  to  admit  evidence  of  an  injury  to  his 
hip. 

4.  Plaintiff,  a  locomotive  engineer,  employed 
by  the  defendant  railroad  company,  was  iajiued 
in  a  collision  caused  by  the  nefiligence  of  a 
brSkeman  in  leaving  open  a  switch  which  it 
was  bis  duty  to  operate.  The  brakeman  be- 
longed to  the  crew  of  the  train  with  which 
plaintiff's  train  collided,  and  there  was  evi- 
dence that  bis  negligence  was  due  to  his  being 
so  much  in  need  of  sleep  that  he  fell  asleep 
while  on  duty.  Bdi,  that  i^aintiff's  knowl- 
edge that  defendant  sometimes  sent  out  brake- 
men  who  needed  sleep  would  not  charge  him 
with  assumption  of  risk,  since  defendant  s  duty 
to  furnish  a  safe  track  could  not  be  avoided 
merely  because  plaintiff  may  have  known  that 
it  was  sometimes  negli^nt. 

5.  Testimony  of  a  witness  that  she  saw  the 
brakeman  just  before  be  started  on  bis  trip, 
and  that  he  "looked  bad  and  worried,"  and 
that  it  "seemed  it  was  ail  he  could  do  to  walk," 
was  admissible  to  show  that  the  brakeman  was 
in  need  of  rest. 

C.  The  testimony  of  a  witness  that  he  was 
present  in  the  otBce  of  the  train  dispatdier, 
whose  daty  it  was  to  send  out  crews,  when  the 
dispatcher  was  requested  to  allow  the  brake- 
man  to  iie  off  and  rest,  was  admissible  to  show 
that  defendant  had  notice  of  the  brakeman's 
condition. 

T.  Ignorance  of  the  brakeman's  condition 
would  not  relieve  defendant  from  liability  for 
its  failure  to  have  the  track  in  a  safe  condi- 
tion. 

8.  The  brakeman  was  the  agent  of  the  com- 
pany to  see  that  the  switch  was  properly  set, 
and  not  plaintifTs  fellow  servant. 

*  Rth  eating  danlML 


Appeal  from  district  court,  Smith  county; 
J.  6.  Russell,  Judge. 

Action  by  J.  A.  Kelton  against  the  St 
Loula  Southwestern  Railway  C!ompany. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Afbrned. 

E.  B.  Perkins  and  Marsh,  Mcllwalne  & 
Fitzgerald,  for  appellant  Johnson  &  Ed- 
wards, for  appellee. 

GARRETT,  O.  J.  The  appellee  brought 
this  suit  against  the  appellant  to  recover 
damages  for  Injuries  received  by  blm  in  a 
collision  on  appellant's  railroad.  On  Sep- 
tember 7,  1900h  while  the  appellee  was  In 
the  employment  of  the  appelant  as  a  loco- 
motive engineer  on  one  of  Its  passenger 
trains,  a  switch  was  left  open  through  the 
negligence  of  a  brakeman,  also  In  the  em- 
ploy of  the  appellant,  and  a  train  which  ap- 
pellee was  In  charge  of  ran  Into  the  switch, 
and  collided  with  the  head  of  a  freight 
train,  which  had  been  side-tracked  for  the 
pmpose  of  letting  the  passenger  train  pass, 
and  received  the  injuries  complained  of. 
The  brakeman  belonged  to  the  crew  in 
charge  of  the  freight  train,  and  was  char- 
ged with  the  duty  of  opening  and  closing  the 
swltiA,  and  seeing  that  it  was  properly  set 
The  appellee  was  Injured  through  the  negli- 
gence of  the  appellant  without  fault  on  his 
part  His  injuries  were  very  severe,  and  he 
auIFered  greatly.  He  sustained  damages  to 
the  extent  of  |1S,500,  the  amount  of  the 
Judgment  rendered  by  the  court  below  upon 
the  verdict  of  the  Jury. 

By  the  third,  fourth,  and  fifth  assign- 
moits  of  error  the  amount  of  the  verdict 
Is  complAlned  of  as  exeesstve.  Appellee 
was  a  locomotive  engineer,  and  had  been 
following  that  vocation  on  appellant's  line 
of  railway  for  15  years.  He  was  46  years 
of  age  at  ibe  time  he  received  the  Injuries, 
and  was  strong  and  in  good  health,  and  was 
earning  $136  a  month.  His  face,  hands,  and 
legs  were  scalded  and  burned  by  the  escap- 
ing steam.  His  left  foot  was  crushed,  and 
he  has  lost  two  of  bis  toes  and  the  free  use 
of  his  foot  His  left  arm  Is  dislocated  at  the 
shoulder,  and  be  la  permanently  incapacitat- 
ed from  following  his  avocation  as  locomo- 
tive engineer.  He  received  Injuries  in  hla 
hip  and  back,  and  suffered  greatly  from  the 
burning  and  scalding  of  his  face,  bauds, 
legs,  and  foot  The  skin  peeled  off  his  face 
and  hands  and  slipped  off  his  leg,  and  the 
flesh  [dipped  off  from  his  foot.  He  limps  in 
walking,  and  cannot  walk  much  without  his 
ankle  paining  him.  His  shoulder  has 
siinmk,  and  his  arm  has  no  strength  In  it 
and  is  of  but  little  use  to  him.  His  eye- 
sight also  is  injured,  and  he  suffers  pain  In 
his  hip  during  cloudy  weather.  He  knows 
no  other  business  than  railroading,  and 
there  is  nothing  In  that  line  that  he  can  do 
now.  We  do  not  think  that  the  verdict 
should  be  disturbed. 

The  first  and  secoati    ^3a\giunent>  of  er- 
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roT  ralee  the  qneBtlon  of  the  snflBdency  of 
the  pleadings  to  recover  for  Injuries  to  the 
hip.  Evidence  was  received  without  objec- 
tion that  appellee's  hip  was  hurt,  and  pained 
hini,  and  the  court  charged  the  jury,  as  set 
out  In  the  first  assignment  upon  the  meas- 
nre  of  damages,  that  they  might  take  Into 
consideration  any  pain  and  suCTerlng  sus- 
tained as  the  direct  result  of  tlie  Injuries;  , 
and  the  appellant,  as  appears  from  the  sec-  ' 
ond  assignment,  requested  the  court  to  in- 
struct the  Jury  that,  In  the  event  they  should 
find  for  the  appellee,  not  to  allow  him  any- 
thing for  Injury,  If  any,  to  his  hip.  It  Is 
contended  that  tJiere  is  no  allegation  In  the 
petition  that  would  sustain  a  recovery  for 
Injury  to  the  hip.  The  allegations  In  the 
petition  were  that  "there  was  a  violent  col- 
llsion  of  said  trains,  and  by  reason  thereof 
plaintiff  was  violently  thrown  and  hurled 
against  the  said  engine  and  parts  of  said 
machinery,  and  against  said  wreck  and  ten- 
der and  the  ground,  and  plaintltt  was  caught 
and  crushed  In  said  wreck,  and  his  •  *  • 
leg  was  crushed  and  mangled,  and  the  same 
dislocated;  that  plaintiff's  back  and  side 
were  wrenched,  bruised,  and  injured;  that 
the  hot  water  and  steam  escaping  from  the 
engln«  severely  scalded  and  burned  plain- 
tifTs  •  •  •  legs  •  •  •  and  body; 
that  plaintiff's  *  *  *  leg  still  remains 
mashed  and  broken,  crushed,  stiff,  and  de- 
formed, and  by  reason  thereof  plaintiff  is 
unable  to  use  said  •  •  •  leg,  •  •  • 
and  will  never  have  the  use  of  same;  that 
plaintiff  is  rendered  a  cripple  for  life  on  ac- 
count of  said  Injuries,  and  the  same  are 
permanent;  that  the  said  Injuries  to  plain- 
tiff's back  and  side  are  severe  and  perma- 
nent; and  by  reason  of  the  said  scalds  and 
bums  the  skin  and  flesh  of  plaintiff  peeled 
off  and  doughed  away;  that  by  reason  of 
the  said  injuries  plaintiff  has  suffered,  still 
suffers,  and  will  ever  suffer  great  phsrsical 
and  mental  pain  and  torture,  and  plaintiff  is 
and  will  ever  be  wholly  Incapacitated  and 
prevented  from  performing  manual  labor,  or 
to  follow  his  occupation,  and  he  is  now  and 
will  always  be  a  cripple,  and  is  and  will 
always  be  wholly  incapacitated  from  earn- 
ing a  livelihood."  In  the  case  of  Railroad 
Co.  V.  Blbolet,  57  S.  W.  974,  this  court  held 
that  the  allegation  that  the  appellee's  "body 
was  bruised  and  battered."  in  the  absence 
of  a  special  ezcepti<m,  was  sufficient  to  ad- 
mit proof  of  an  Injury  to  the  arm,  although 
there  wen  allegations  in  the  petition  of  spe- 
clQc  injuries.  An  application  for  writ  of 
error  was  refused  by  the  supreme  court,  and 
we  think  the  case  decisive  of  the  question 
here  presented.  We  are  also  of  the  opinion 
that  the  averment  that  the  leg  was  crushed 
and  dislocated  would  admit  of  proof  of  in- 
jury to  the  hip,  as  the  wrestling  of  the  ball 
nt  the  end  of  the  thigh  bone  from  the  hip 
socket  would  naturally  Involve  the  hip  and 
cause  Injury  to  it.  We  do  not  think  that 
the  charge  authorizes  the  recovery  of  double 


damages,  or  that  It  assnines  that  the  appel- 
lant's servants  wwe  negligent.  The  charge 
In  question  is  a  fair  presentation  of  the 
measure  of  damages,  and  is  confined  to  the 
Issues  of  the  case. 

The  evidence  showed  that  the  act  of  tb; 
brakeman  in  leaving  the  switch  open  w.i» 
probably  the  resalt  of  his  being  In  need  of 
rest  and  falling  asleep  at  the  time  he  started 
out  on  the  trip  on  which  the  collision  occur- 
red; and  the  appellant  requested  the  court 
to  instruct  the  jury  that;  although  they 
should  believe  such  to  be  the  case,  an<l 
should  further  believe  that  the  appellant  w:i$ 
guilty  of  negligence  in  sending  him  out  in 
that  condition,  still  if  they  should  believe 
from  the  evidence  that  appellee  knew  that 
trainmen  or  brakemen  were  at  times  sent  out 
in  that  condition,  he  would,  by  continning  in 
the  employment  of  the  appellant,  assume  the 
risk,  although  he  did  not  know  that  such  a 
man  was  In  charge  of  the  switch.  This  in- 
struction was  correctly  refused.  The  doc- 
trine of  assumed  risk  has  no  application  to 
the  case.  The  appellee  did  not  know  that 
such  person  was  in  charge  of  the  particular 
switch,  and  his  knowledge  that  at  times  the 
appellant  negligently  sent  out  on  duty  brake- 
men  who  were  in  need  of  rest  and  sleep 
could  not  affect  him  with  knowledge  that 
there  was  a  train  side-tracked  at  that  switch, 
and  that  the  brakeman  in  charge  of  the 
switch  was  in  such  condition  as  to  render 
him  unfit  for  duty  and  apt  to  leave  the  switch 
open.  It  was  the  duty  of  the  appellant  to 
furnish  a  safe  track,  and  liability  for  its  neg- 
ligent failure  to  do  so  cannot  be  defeated  on 
the  ground  that  the  risk  had  been  assumed 
because  its  employes  may  know  that  it  is 
sometimes  negligent  in  that  respect.  If  the 
doctrine  of  assumption  of  risk  should  be  ap- 
plied to  the  extent  contended  for  by  th? 
appellant,  there  could  never  be  any  recovery 
against  it  for  any  negligent  act,  because  it 
is  common  knowledge  that  among  the  thou- 
sands of  servants  charged  with  the  operation 
of  the  trains  many  are  sometimes  negligent, 
and  that  accidents  resulting  from  the  negli- 
gence of  servants  do  and  are  liable  to  hap- 
pen at  any  time. 

The  seventh  and  eighth  assignments  of  er- 
ror, complaining  of  the  charge  of  the  court 
and  the  refusal  of  a  requested  Instruction,  are 
but  contentions  for  the  same  doctrine  of  as- 
sumption of  risk,  and  are  overruled. 

There  was  no  error  in  admitting  the  evi- 
dence of  the  witnesses  as  shown  by  the 
ninth  and  tenth  assignments  to  have  been  re- 
ceived over  the  objection  of  the  appellant. 
It  was  proper  to  show  that  the  brakeman 
McMurray  was  in  need  of  rest  by  the  evi- 
dence of  the  witness  that  she  saw  him  just 
before  he  started  out  on  his  trip,  and  that 
"be  looked  bad  and  worried,  and  seemed  it 
was  all  he  could  do  to  walk."  The  testimony 
of  the  witness  Malcolm  Jones  showed  not 
only  the  physical  condition  of  McMurray,  but 
that  the  train  dispatcher,  Butler,  must  havs 
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known  of  It.  Butler,  aa  train  dispatcher,  was 
charged  with  the  duty  of  sending  out  the 
crews,  and  the  evidence  objected  to  showed 
that  McMnrray  was  present  In  the  office 
when  the  witness  requested  Butler  to  allow 
him  to  lie  off  and  rest.  But,  even  If  It  were 
not  tme  that  the  appellant  was  aware  that 
McMorray  was  In  need  of  rest  and  sleep,  that 
fact  did  not  relieve  It  of  Its  duty  to  have  the 
track  In  a  safe  condition.  The  doctrine  of 
fellow  servants  has  no  application  In  this 
case,  and  the  brakeman  was  the  agent  of  the 
company  to  see  that  the  switch  was  closed. 
The  Judgment  will  be  affirmed.    Affirmed. 


DRAKE  y.  DAVIDSON  et  al.> 

(Court  of  CItU   Appeals  of  Texas.     Feb.  8, 
1902.) 

HUSBAND  AND  WIFE  —  HOMESTEAD  —  WIFE'S 
RELINQUISHMENT  —  CONSIDERATION  —  SEP- 
ARATE ESTATE— CONVEYANCE— KBCORD—AP- 
PEAlr-FI  NDINQS-RBVIEW. 

1.  Property  deeded  to  a  wife  in  consideration 
of  her  relinqnishment  of  rigtits  in  a  homestead 
became  hers,  and  the  lien  of  a  judgment  against 
the  husband  could  not  attach  ttiereto. 

2.  Property  was  deeded  to  a  wife  in  consid- 
eration of  her  relinquishment  of  rights  in  the 
homestead,  but  the  deed  to  tier  failed  to  recite 
that  it  wati  her  separate  property,  and  she  neg- 
lected to  place  it  of  record.  Subsequently  slie, 
as  principal  vendor,  together  with  her  husband, 
conveyed  the  property  to  defendant;  and  it  was 
levied  on  by  pnor  judgment  creditors  of  the 
husband,  who  nad  actual  notice  that  the  wife 
claimed  the  property  as  her  separate  estate. 
Held,  that  the  property  became  that  of  the  wife, 
notwithstr.ndin':  the  omission  in  the  deed,  and 
th'<  lien  of  *he  judgment  did  not  attach  there- 
to. 

Ob  Rehearing. 

Findings  of  fact  covering  every  issue  ma- 
terial to  the  judgment  will  not  be  inquired  into 
for  their  correctness  on  appeal,  unless  assailed 
by  proper  exceptions. 

Appeal  from  district  court  Dewltt  county; 
James  O.  Wilson,  Judge. 

Action  by  Sam  3.  Drake  against  Davidson 
&  Bailey.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

Lackey  &  Lewright,  for  appellant  David- 
son &  Bailey,  for  appellees. 

GIIiL,  J.  This  Is  an  action  of  trespass  to 
try  title  brought  by  the  appellant  Sam  J. 
Drake,  against  the  appellees,  Davidson  & 
Bailey,  to  recover  of  them  certain  lots  of 
land  In  the  city  of  Cuero,  Tex.  A  trial  be- 
fore the  court  without  a  Jury  resulted  In  a 
Judgment  for  the  appellees,  from  which  this 
appeal  is  prosecuted. 

The  following  facts  appear  practically  with- 
out dispute:  The  A.  B.  Frank  Company,  of 
San  Antonio,  held  a  Judgment  against  R.  C. 
Patterson,  of  Cuero,  Dewltt  county,  and  had 
same  abstracted  and  recorded  in  said  county 
In  1886.  At  that  time  Patterson  was  an  in- 
solvent having  failed  In  business  a  short 
time  prior  thereto.  He  was  a  married  man, 
and  be  and  his  wife  owned  a  homestead  In 
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or  near  Cuero,  on  which  they  resided.  There- 
after he  decided  to  sell  his  homestead  to 
Sam  G.  Lackey  for  $S0O  cash  and  the  lots  in 
controversy,  valued  at  $450.  His  wife,  how- 
ever, refused  to  Join  in  this  deed,  unless  the 
lots  forming  part  of  the  consideration  should- 
be  deeded  to  her  in  her  separate  right.  To 
this  the  husband  assented,  and  the  home- 
stead was  deeded  to  Lackey  on  the  terms- 
above  named;  he  executing  a  deed  to  Pat- 
terson's wife  for  the  lots.  Although  Mrs. 
Patterson  was  named  as  grantee  In  this  deed,. 
Lackey,  who  drew  It  at  the  request  of  the 
parties,  Inadvertently  failed  to  embody  there- 
in a  clause  Indicating  that  the  land  was  con- 
veyed to  Mrs.  Patterson  In  her  separate- 
right  The  Pattersons  negligently  failed  to 
place  this  deed  of  record.  They  then  moved, 
to  Sweet  Water,  Tex.,  and  acquired  another 
home.  At  the  time  of  the  sale  of  the  home- 
stead, Patterson  owed  many  other  debts  in 
addition  to  that  owed  to  A.  B.  Frank  Com- 
pany, which  he  was  unable  to  pay.  The 
$800  cash  received  from  Lackey  was  appro- 
priated by  him  to  the  payment  of  his  Indebt- 
edness. Thereafter,  on  April  1,  1899,  Mrs. 
Patterson,  Joined  by  her  husband,  conveyed 
the  lots  In  controversy  to  the  appellant  for 
a  recited  consideration  of  $500  cash,  and  this 
deed  was  recorded  In.  Dewltt  county  Jan- 
uary 15,  1900.  On  December  18,  1899,  an 
alias  execution  based  on  the  A.  B.  Frank 
Company  Judgment  was  levied  upon  the  lots 
as  the  property  of  R.  C.  Patterson,  and  on 
February  8th  they  were  sold  thei'cunder; 
one  W.  F.  Harris,  as  agent  for  the  Judgment 
creditor,  becoming  the  purchaser  on  a  bid  of 
$25.  Prior  to  this  sale  Lackey  notified  Har- 
ris that  the  property  did  not  belong  to  R.  C. 
Patterson,  but  had  been  deeded  by  him 
(Lackey)  to  Mrs.  Patterson,  as  part  of  the 
consideration  for  the  sale  of  her  homestead, 
and  that  she  claimed  It  as  her  separate  prop- 
erty. Harris  was  at  the  same  time  apprised 
of  the  deed  from  Mrs.  Patterson  to  appellant, 
which  by  that  time  had  been  placed  of  rec- 
ord. Thereafter  the  appellees,  Davidson  & 
Bailey,  bought  the  lots  and  Judgment  from 
the  A.  B.  Frank  Company  with  full  knowl- 
edge that  Mrs.  Patterson  claimed  them  as 
her  separate  property.  The  deed  from  the 
Pattersons  to  Drake,  the  appellant  was  giv- 
en in  satisfaction  of  a  debt  due  him  foe 
money  borrowed.  This  statement  of  the 
facts  indicates  the  title  as  relied  on  by  each 
party,  respectively;  Sam  C  Lackey  being  the 
agreed  common  source. 

The  trial  court  found  as  a  fact  that  Mrs. 
Patterson  parted  with  her  homestead  rights 
under  an  agreement  that  she  should  have  the 
lots  In  controversy  in  her  separate  right,  and 
that  the  deed  from  Lackey  to  her  was  In- 
tended to  have  that  effect  and  was  exe- 
cuted to  Induce  her  to  sign  the  deed  by 
which  the  homestead  was  conveyed.  It  was 
also  held  that  such  an  arrangement  would 
render  the  lots  in  controversy  the  separate 
property  of  the  wife,  If  the  deed  executed  in 
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punraance  thereof  contained  tbe  necessary 
recitals  to  convey  notice  to  tblrd  parties  of 
the  nature  of  the  title.  Because  of  tbe  ab- 
sence of  sach  stipulations,  the  trial  court 
adjodged  the  land  to  appellees,  and  for  this 
the  appellant  assigns  error.  The  creditor  has 
no  Interest  in  the  homestead  exemption.  The 
owner  may  give  It  away,  and  the  creditor 
win  not  be  heard  to  complain.  In  dealing 
with  the  owner,  the  creditor  is  not  presumed 
to  take  It  into  consideration  as  a  possible 
asset,  or  to  extend  credit  on  account  of  It. 
Cox  y.  Shropshire,  26  Tex.  123;  Eaves  v. 
Williams  (Tex.  Civ.  App.)  31  S.  W.  86;  Con- 
ner V.  Hawkins,  oe  Tex.  639,  2  S.  W.  520; 
Balnea  v.  Baker,  60  Tex.  139.  It  is  true, 
when  abandoned  It  becomes  subject  to  exe- 
cution for  the  satisfaction  of  the  debts  of 
the  owner;  and  it  is  equally  true  that  prop- 
erty taken  In  exchange  therefor  is  alike  sub- 
ject, unless  appropriated  to  homestead  uses. 
The  wife,  however,  has  a  distinct  Interest  in 
the  homestead,  whether  the  title  be  separate 
or  community,— an  interest  which  she  may 
assert  Independent  of  and  contrary  to  the 
wishes  of  her  husband.  For  this  reason  it 
has  been  held  that  property  deeded  to  her 
in  her  separate  right  to  induce  her  to  part 
with  her  homestead  interest  becomes  abso- 
lutely her  own,  and  is  exempt  from  forced 
sale  for  the  satisfaction  of  community  debts. 
Blum  V.  Light,  81  Tex.  416,  16  S.  W.  1000, 
and  authorities  cited.  The  case  of  Ogtlen  v. 
niddlngs,  15  Tex.  485,  relied  <»  by  appellees, 
seems  to  us  to  be  inconsistent  with  the  doc- 
trine announced  in  Blum  r.  Light,  supra,  and 
Illogical  as  well.  For  Instance,  It  holds  that 
property  conveyed  to  the  wife  in  her  sepa- 
rate right  In  exchange  for  her  homestead  in- 
terest becomes  her  separate  property,  but 
further  holds  that  the  subsequent  acquisition 
of  another  homestead  by  the  head  of  the 
f&mlly  devests  this  separate  title  and  renders 
it  subject  to  community  debts.  Now,  in  both 
the  cases  cited  above  the  property  claimed 
by  the  wife  was  personal  property.  If  In 
Ogden  V.  Oiddinga  the  property  had  been 
realty,  and  the  title  thereto  had  been  vest- 
ed in  the  wife  by  the  terms  of  tbe  deed,  tbe 
effect  of  the  rule  announced  In  that  case 
would  have  been  to  devest  one  of  title  to 
real  estate,  not  by  a  deed  of  writing,  and 
with  her  consent  freely  and  understandlngly 
given,  but  by  the  mere  force  of  the  Independ- 
ent act  of  her  husband,  by  which  she  Is  sup- 
posed to  be  benefited.  In  so  far  as  the 
cases  are  at  variance  with  each  other,  we 
incline  to  follow  Blum  ▼.  Light,  which  Is  a 
well-considered  case,  and  the  latest  utterance 
of  onr  supreme  court  on  the  question.  See, 
also,  Gatewood  v.  Scurlock  (Tex.  Civ.  App.) 
21  S.  W.  55.  It  follows,  therefore,  that  had 
the  deed,  by  Its  terms,  declared  this  the  sep- 
arate estate  of  the  wife,  those  dealing  with 
It  as  the  property  of  the  husband  could  ac- 
quire no  interest  therein. 

This  brings  us  to  a  consideration  of  the 
question  whether  the  failure  to  Insert  the 


necessary  clause  in  the  deed  to  Mttt.  Pat- 
terson was  fatal  to  her  separate  right  in  tbe 
property.  It  is  well  settled  that  property 
bought  with  the  separate  funda  of  tbe  wtfe 
becomes  hers,  Independent  of  the  redtala  in 
the  deed,  and  the  fact  may  be  shown  by 
parol.  Parker  v.  Coop,  60  Tex.  114;  Rail- 
way Co.  V.  Durrett,  57  Tei.  48;  Blum  v. 
Rogers,  71  Tex.  668,  0  S.  W.  586.  Tbe  deed 
containing  the  necessary  redtala  te  not  tbe 
creator  of  the  separate  right,  but  the  evi- 
dence of  it.  In  this  case  the  land  in  qaes- 
tlon  became  the  property  of  the  wife  by 
force  <^  tbe  agreement  of  the  parties,  and 
tbe  fact  of  her  consent  to  the  alienation  of 
the  homestead.  As  said  in  Blum  v.  Light. 
supra,  she  parted  with  a  valuable  rigibt, 
which  constituted  a  valuable  consldeTatlon. 
suMKnrtlng  the  deed  to  her.  It  is  true,  tbe 
mere  fact  that  she  Joined  her  husband  In  tbe 
deed  to  the  homestead,  thus  parting  wltb 
her  rights  therein,  would  not,  alone,  change 
the  character  of  the  property  acquired  In 
consideration  therefor,  or  give  to  her  any 
separate  interest  therein.  To  that  must  be 
added  the  fact  that  the  deed  to  her  vraa  the 
inducement  for  her  to  sign,  and  that  element, 
as  has  been  seen.  Is*  present  in  this  case. 
We  think  It  clear  that  her  right  could  be  es- 
tablished by  parol,  and  that  the  mere  In- 
advertence on  the  part  of  the  draftsman  of 
the  deed  would  not  debar  her  from  assert- 
ing tbe  rights  which  grew  out  of  the  trans- 
action, considered  in  Its  entirety.  Appel- 
lant bought  the  property,  dealing  with  it  as 
hers.  She  was  the  principal  vendor  in  tbe 
deed  to  him.  This  deed  indicated  that  sbe 
was  asserting  ownership  In  her  own  rigbt. 
and  was  of  record  prior  to  the  execution  sale. 
In  addition  to  this,  actual  notice  of  the 
facts  was  given  to  the  agent  of  the  A.  B. 
Frank  Company  prior  to  the  sale,  and  the 
appellees  bad  like  knowledge.  The  Judg- 
ment lien  could  attach  to  no  greater  inter- 
est than  the  Judgment  debtor  bad.  The  facts 
disclose  that  he  had  none,  and  that  the  Judg- 
ment creditor  and  the  appellees  bad  kno-wl- 
edge  of  this  before  the  sale.  We  think  the 
conclusion  Inevitable  that  the  trial  court  err- 
ed in  rendering  judgment  for  appellees,  and, 
the  facts  being  undisputed,  tbe  Judgment  is 
reversed,  and  Judgment  here  rendered  for 
appellant. 
Reversed  and  rendered. 

On  Motion  for  Rehearing. 

(March  6,  1902.) 

Appellees  still  maintain  that  the  doctrine 
announced  in  Ogden  v.'  Glddlngs  (cited  in  the 
main  opinion)  15  Tex.  486,  should  determine 
this  appeal,  and  have  xiresented  their  conten- 
tion with  much  force  both  In  the  motion 
and  in  oral  argument  thereon.  It  is  argued 
that  by  permitting  the  husband,  in  exchan- 
ging the  community  homestead  for  other 
property,  to  have  the  consideration  deeded 
to  the  wife  in  her  separate  right,  opens  but 
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anotber  Inrlting  door  to  firaud,  and  woald 
enaUe  aae  ao  minded  to  thos  tranafer  an 
Indefinite  amount  of  property  beyond  tbe 
reach  of  his  creditors.  The  objection  Is  not 
'Without  force,  but  a  similar  objection  to  the 
homestead  exemption  Itself  might  be  urged 
'with  equal  force.  A  fear  of  this  consequence 
doubtless  Indnced  the  court  to  hold  in  Ogden 
v.  Giddlngs,  supra,  that  the  acquisition  of 
another  home  annulled  the  separate  char- 
acter of  the  property  previously  deeded  to 
the  wife  In  consideration  of  her  surrender 
of  her  interest  in  the  former  home.  But 
it  seems  to  us  to  be  In  onmistakable  conflict 
-with  the  later  cases  cited  In  the  main  ophi- 
lon.  That  the  wife's  Interest  In  a  home- 
stead Is  sufficient  to  constitute  a  valid  con- 
sideration for  a  deed  of  property  to  her  in 
her  separate  right  is  settled  law  In  this  state. 
This  being  conceded,  and  the  title  once  vest- 
ing in  her  to  her  separate  use,  the  statute 
itself  prescribes  that  nothing  short  of  her 
formal  act  can  devest  it  Rev.  St.  arts.  636, 
4621.  We  do  not  desire  to  add  anything  fur- 
ther to  what  was  said  in  the  main  opinion 
upon  this  point.  We  have  found  no  rea- 
son to  change  our  views. 

The  next  complaint  is  that  the  facts  do 
not  show  that  Mrs.  Patterson  refused  to 
sign  the  deed  to  her  homestead  until  she  -was 
promised  the  lots  In  question  In  her  sepa- 
rate right.  A  complete  answer  to  this  is 
that  the  trial  court  so  found,  and  neither 
appellant  nor  appellees  excepted  to  the  find- 
ings of  fact  Appellees  contend  that  this 
court  to  not  bound  by  the  trial  court's  find- 
ings of  fact,  and  may  look  to  the  record 
for  reasons  to  affirm  the  Judgment,  If  the 
findings  of  fact  are  insufficient  or  against 
the  record.  Tlils  is  true  where  the  findings 
of  fact  merely  fall  to  embrace  a  finding  np- 
on  every  issue  material  to  the  support  of  the 
Judgment  In  such  case.  If  the  statement  of 
facts  contains  evidence  sufficient  to  sup- 
ply the  necessary  finding,  the  trial  court  Is 
presumed  to  have  resolved  the  issue  In  fa- 
vor of  the  Judgment  The  same  rule  is  ap- 
plied to  the  findings  of  a  jury  upon  special 
issues,  where  the  points  are  not  properly 
preserved  by  appellant  But  where  either 
the  special  findings  of  a  Jury  or  the  findings 
of  fact  prepared  by  the  court  cover  all  the 
issues  of  fact,  their  correctness  will  not  be 
Inquired  into  by  this  court  in  behalf  of  either 
party,  unless  properly  assailed.  The  ques- 
tions are  purely  law  questions  hi  such  a 
case,  and  the  inquiry  is,  what  judgment  must 
follow  upon  the  facts  found?  Article  1333, 
Snyles'  Bev.  Civ.  St  Such  is  the  attitude  oC 
the  present  case.  The  coiu^  found  distinct- 
ly and  separately  upon  every  controvwted 
Issue  of  fact  He  found  the  facts  to  be  as 
stated  In  the  main  opinion.  We  have,  how- 
ever, taken  the  trouble  to  carefully  examine 
the  statement  of  facts,  and  think  the  fact 
conclusions  of  the  trial  court  find  ample  sup- 
port therein.  Patterson  and  his  wife  both 
testify  that  Mrs  Patterson  made  this  deed  to 


h«e  a  condition  to  her  signing  the  deed  to 
lackey  by  which  the  homestead  was  con- 
veyed. 

We  do  not  doubt  the  correctness  of  our 
conclusion.  The  motion  to  therefore  over- 
ruled.   Overruled. 


FOLBT  V.  HOLTKAMP  et  ux.» 

(Court  of  avll  Appeals  of  Texas.     Feb.  IT, 

1902.) 

HOMESTEAD— INTENTION— OCCUPANCY— IM- 
PROVEMENT—EVIDBNCBJ—aPBCIAIi 
VERDICT— JUDQMHINT. 

1.  In  au  action  to  recover  realty  which  had 
beeu  sold  under  execution,  where  plaintiff 
claimed  that  the  sale  was  void  because  the  , 
land  was  his  homesteBd,  and  the  jury  found, 
on  special  issues,  that  the  plaintiff,  before  levy 
of  the  execution,  iutended  in  good  faith  to  oc- 
cupy the  land  as  a  home,  and  had  taken  actual 
possession  as  a  home  within  a  reasonable  time 
after  the  iutention  so  to  do  was  formed,  judg- 
ment for  the  plaintiff  upou  the  special  findings 
was  proper. 

2.  Plaintiff,  while  unmarried,  purchased  an 
unimproTed  city  lot,  and  for  several  years  aftr 
er  his  marriage  lived  in  another  county.  About 
two  years  before  the  property  was  sold  under 
execution,  he  returned  to  the  locality  where 
the  lot  was  situated,  with  the  Intention  of  im- 
proving it.  He  coutracted  to  have  the  prop- 
erty fenced,  intended  to  sink  a  well,  and  dis- 
cussed the  construction  of  a  suitable  dwelling. 
Before  these  improvements  were  made,  an- 
other party  took  possession  of  the  property  un- 
der claim  of  title,  and  pending  litigation,  in 
which  the  owner  was  finally  successful,  no  im- 
provements were  made.  Before  the  termina- 
tion of  the  litigation  the  lot  was  sold  under 
execution,  and,  by  the  advice  of  attomeyis 
plaintiff  made  no  improvements  thereon  until, 
later,  upon  the  advice  of  another  attorney,  he 
erected  an  Inexpensive  house,  pending  proceed- 
ings to  recover  the  property  from  the  pur- 
chaser at  the  execution  sale.  Held  su^dent  to 
justifjr  a  fiudiug  that  plaintiff  had  formed  an 
intention  to  occupy  the  land  as  a  homestead 
prior  to  the  levy  of  the  execution,  so  that  the 
sale  thereunder  was  void. 

Appeal  from  district  coiurt,  Harrto  county; 
Wm.  H.  Wilson,  Judge. 

Action  by  Otto  Holtkamp  and  wife  against 
John  J.  Foley.  From  a  judgment  In  favor 
of  plaintiffs,  defendant  appeals.    Affirmed. 

O.  T.  Holt  and  L.  B.  Moody,  for  appellant 
McDanlel  &  West  for  appellees. 

GILL,  X  This  suit  was  brought  by  ap- 
pellees, Holtkamp  and  wife,  to  recover  the 
title  and  possession  of  a  piece  of  real  estate, 
and  to  cancel  a  sherifl^'s  deed  under  which 
appellant,  Foley,  claimed  to  own  It.  Appel- 
lant answered  by  general  denial  and  plea  of 
not  guilty,  and  asked,  in  reconvention,  for 
title  and  possession.  A  jury  trial  resulted 
In  a  judgment  for  appellees,  from  which 
Foley  prosecutes  this  appeal. 

Appellant  claims  the  property  under  sher- 
IfTs  sale  made  by  virtue  of  an  order  of  sale 
issued  on  a  judgment  foreclosing  an  attach- 
ment lien  in  favor  ot  appcUant  in  a  suit 
against  Holtkamp  for    ^ebt.    'llie  appellees 


■  Rehearing  deoied. 
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claim  that  the  property  was  their  homestead 
at  the  date  of  the  levy  and  sale,  and  was 
therefore  exempt  The  question  of  home- 
stead vel  non  is  the  controlling  Issue  in  tlie 
case.  The  Jury,  In  response  to  special  issues 
submitted,  answered  that  appellee,  on  and 
prior  to  the  date  of  the  levy,  intended  in 
good  faith  to  occupy  the  land  as  a  home; 
tliat  he  had,  prior  to  that  date,  done  prepara- 
tory acts  which  Indicated  beyond  doubt  that 
he  Intended  to  improve  the  place  and  use  it 
as  a  homestead;  that  these  acts  consisted  of 
employing  one  Priest  to  fence  the  property; 
that  he  had  taken  actual  possession  of  It  as 
a  home  about  May  15,  1901;  and  that,  con- 
sidering all  the  circumstances,  this  followed 
within  a  reasonable  time  after  the  intention 
so  to  do  was  formed.  The  testimony  in  be- 
half of  appellee  Otto  Holtkamp  showed: 
That  he  was  a  married  man,  and  owned  no 
other  home  than  the  property  in  controversy. 
That  he  had  purchased  the  vacant  lot  in 
1881,  prior  to  his  marriage.  Subsequently 
he  moved  to  Austin  county,  where  he  lived 
for  12  years.  From  Austin  county  he  went 
with  bis  family  to  Demlng,  N.  M.,  where  he 
lived  a  year  and  a  half.  While  there  he 
formed  the  intention  to  make  the  land  in 
controversy  his  home,  and  moved  back  to 
Harris  county,  where  the  land  was  situated, 
and  went  into  the  grocery  business,  renting 
a  dwelling  in  Houston.  He  then  employed 
Priest  to  fence  the  property,  and  arranged 
for  the  purchase  of  the  material.  He  also 
consulted  a  contractor  as  to  the  erection  of  a 
dwelling  thereon  and  intended  to  put  down 
a  well;  but,  before  the  fence  was  begun, 
Kuhlman  &  Kolbow  took  possession  of  the 
property,  claiming  it  as  their  own,  and  pro- 
ceeded to  place  a  fence  around  it  Thereup- 
on Holtkamp  instituted  a  suit  against  Kuhl- 
man &  Kolbow  to  recover  the  property. 
This  was  in  1895,  and  the  suit  was  not  tried 
unUl  1898.  On  March  23,  1898,  after  Judg- 
ment was  rendered  in  favor  of  Holtkamp,  a 
motion  for  new  trial  was  overruled.  Notice 
of  appeal  was  irlven,  and  statement  of  facts 
prepared.  No  appeal  was  perfected,  but  on 
February  25,  1899,  writ  of  error  bond  was 
filed.  In  this  suit  a  half  interest  in  the  prop- 
erty was  conveyed  by  appellees  to  their  at- 
torney as  a  fee.  Holtkamp  finally  recovered 
the  property,  but,  before  the  litigation  ended, 
Foley  attached  it  (September,  1898)  for  debt 
as  above  mentioned,  and  the  proposed  im- 
provement of  it  for  a  home  was  further 
postponed  on  the  advice  of  appellee's  attor- 
ney. It  was  sold  under  the  foreclosure  July 
4,  1899;  Holtkamp  giving  public  notice  at 
the  sale  that  he  claimed  it  as  a  home.  Tbe 
debt  to  Foley  was  incurred  in  the  conduct  of 
the  grocery  business  at  Houston,  and  was 
not  secured  by  a  lien  on  the  property.  Ten 
dnys  before  the  trial,  Holtkamp  constructed 
upon  the  land  a  small,  cheap  house,  in  which 
two  of  his  boys  were  living  at  the  date  of 
the  trial;  but  it  was  not  large  enough  for 
bis  family,  and  he,  with  the  rest  of  his  fam- 


ily, remained  in  the  city.  In  rented  premises. 
Prior  to  his  suit  against  Kuhlman  &  Kolbow 
he  had  expressed  to  several  persons  his  pur- 
pose to  make  it  his  home,  and  his  purpose 
to  do  so  was  continuous  thereafter,  but  ac- 
tive preparations  were  postponed  on  accoont 
of  the  litigation. 

Appelant  moved  for  a  Judgment  upon  the 
answers  of  the  Jury,  but  the  motion  was 
overruled.  This  is  assigned  as  error.  It  is 
plain  the  court  did  not  err  in  rendering  Judg- 
ment for  appellant  on  the  answers  of  the 
Jury,  for  the  Jury  found  that  appellees  in- 
tended, in  good  faith,  to  occupy  the  premises 
as  a  home,  made  such  preparations  as  clearly 
evinced  such  a  purpose,  and  occupied  it  as 
such  within  a  reasonable  time  thereafter: 
thus  presenting  every  element  which  goes  to 
make  the  homestead  right  The  Judgment 
must  conform  to  the  verdict  and  the  trial 
court  had  no  alternative.  This  disposes  of 
the  first  two  assignments,  predicated  upon 
the  action  of  the  court  on  the  verdict 

By  the  third  assignment  of  error  the  ap- 
pellant complains  because  the  court  submit- 
ted to  the  Jury  the  fourth,  fifth,  and  sixth 
questions, — ^whether  appellees  ever  took  pos- 
session of  the  property  within  a  reasonable 
time  after  conceiving  tlie  intention  to  dedi- 
cate the  property  to  homestead  uses,  and 
doing  preparatory  acts  looking  to  that  end. 
It  is  contended  the  evidence  was  not  legally 
sufficient  to  present  such  issues.  This  as- 
signment *s  equivalent  to  a  complaint  that 
the  court  erred  in  falling  to  instruct  a  ver- 
dict for  appellant.  A  homestead  may  be 
created  by  Intention  prior  to  actual  occu- 
pancy, when  it  appears  that  the  owner  is 
entitled  to  the  exemption  as  the  bead  of  a 
family,  and  that  this  Intditlon  lias  been 
manifested  by  such  acts  as  amount  to  rea- 
sonably sufilcient  notice  of  that  intention; 
the  purpose  of  the  law  being  to  require  such 
open  evidence  of  this  intention  as  will  pre- 
vent the  use  of  this  right  as  a  shield  for 
fraud.  Wolf  t.  Butler  (Tex.  Olv.  App.)  28 
S.  W.  51.  In  Cameron  v.  Gebhard.  85  Tex. 
610,  22  S,  W.  1033,  34  Am.  St  Rep.  832,  it 
Is  said:  "The  intention  thus  to  appronHiate 
the  property  shall  not  only  be  found  in  the 
mind  of  the  party,  but  should  be  evidenced 
by  some  immistakable  acts  showing  an  in- 
tention to  carry  out  such  design,  or  some 
sufficient  reason  should  be  given  why  this  in- 
tention was  not  demonstrated  by  such  acts." 
In  the  same  case  this  general  rule  is  an- 
nounced: "From  the  decisions  It  is  apparent 
that  intention  is  almost  the  only  thing  that 
may  not  be  dispensed  with  in  some  state  of 
case,  and  it  follows  that  this  intention  in 
good  faith  to  occupy  is  the  prime  factor  in  se- 
curing the  exemption.  Pr^>aratlon  •  •  • 
is  but  the  corroborating  witness  to  tlie  dec- 
laration of  intention,  the  safeguard  against 
fraud,  and  an  assurance  of  the  bona  fides  of 
the  declared  intention  of  the  party."  Jus- 
tice Brown,  In  the  same  opinion,  says  fur- 
ther:    "But  the  placing  upon  the  premises 
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Tinhewn  Jogs,  for  the  purpose  of  erecting 
thereon  the  humhlest  cabin,  with  a  bona  fide 
Intention  to  occupy  as  soon  as  the  cabin  can 
be  built,  secures  the  right."  Questions  of 
this  sort  most  frequently  arise  where  the 
«Uiimant  has  bought  unimproved  property 
for  the  purposes  of  a  home.  In  such  case 
the  declared  purpose  for  which  the  property 
was  bought  Is  necessarily  a  potent  factor 
in  establishing  the  exemption.  But  we  can 
perceive  no  difference  In  principle  between 
such  a  case  and  this.  Here,  while  it  is  true 
the  vacant  property  was  acquired  years  be- 
fore this  controversy  arose,  and  at  a  time 
when  appellee,  being  unmarried,  was  not  en- 
titled to  the  exemption,  yet  after  all.  It  is 
not  the  purchase  for  the  purpose  which  se- 
cures the  exemption,  but  the  Intention  form- 
ed at  a  time  when  the  party  has  a  right  to 
the  exemption,  and  evidenced  by  the  req- 
-Qislte  acts.  The  alwence  of  these  acts  of 
preparation,  or  a  failure  to  promptly  follow 
them  by  occupancy  and  use,  may  be  account- 
'Cd  for;  and,  In  measuring  the  reasonableness 
of  the  excuse,  all  the  circumstances  may  be 
looked  to  by  the  Jury.  The  presence  of  le- 
gal obstacles  forbidding  occupancy  or  fur- 
ther preparation  has  been  held  to  excuse 
these  otherwise  requisite  acts,  and  permits 
bona  fide  intention  coupled  with  declarations 
to  secure  the  right.  Gardner  v.  Douglass,  64 
Tex.  T6.  As  applicable  generally,  see.  also, 
Gallagher  v.  Keller  (Tex.  Sup.)  29  S.  W. 
617.  In  thl?  case  the  claimant  had  no  other 
home.  He  returned  to  Harris  county  for  the 
purpose  of  using  tha  property  in  controversy 
as  such.  This  intention  was  not  concealed, 
but  openly  expressed.  He  contracted  to 
havu  the  proper^  fenced,  Intended  to  sinlc  a 
well,  and  discilssed  with  a  contractor  the 
constmction  of  a  suitable  dwelling  within  his 
means.  All  this  was  done  at  a  time  when 
he  was  solvent,  so  far  as  the  record  shows; 
and,  the  title  of  the  property  being  in  him, 
be  conld  doubtless  have  procured  the  con- 
struction of  a  dwelling  by  the  creation  of 
liens  upon  the  property.  All  this  was  ar- 
rested by  the  action  of  Knhlman  &  Kolbow, 
who  asserted  title  to  the  property  and  took 
possession.  This  rendered  it  impossible  to 
proceed  with  the  actual  construction  of  Im- 
IMTOvcnients  until  the  claimants  were  dispos- 
sessed. A  suit  looking  to  that  end  was 
promptly  filed,  and  ultimately  resulted  In  his 
favor.  Pending  appeal  appellant  levied  his 
writ,  thus  further  putting  the  title  in  ques- 
tion. Under  the  advice  of  his  attorney,  he 
forebore  to  put  valuable  Improvements  upon 
property  which  might  be  adjudged  to  appel- 
lant. We  do  not  think  the  law  -required  him 
to  commit  such  an  imprudence  in  order  to 
preserve  his  right.  Prior  to  the  trial  of  this 
case  he  placed  some  small  Improvements  on 
the  land,  but  this  cannot  be  said  to  be  in- 
consistent with  bis  former  refusal  to  pro- 
ceed, for  it  was  done  on  the  advice  of  other 
attorneys.  In  view  of  the  doctrine  an- 
nounced In  the  cases  cited,  It  is  plain  the 


facts  required  the  submission  of  the  Issues 
of  intention,  good  faith,  preparation,  and  oc- 
cupancy within  a  reasonable  time.  The 
debt  of  appellant  was  not  Incurred  upon  the 
faith  of  the  property,  was  secured  by  no  lien 
upon  it,  and  appellee  notified  appellant  prior 
to  his  purchase  at  execution  sale  that  the 
property  was  homestead.  While  much  time 
has  elapsed  since  the  Intention  was  formed 
and  the  slight  acts  of  preparation  made,  it 
appears  that  at  no  time  during  the  interven- 
ing years  has  the  property  been  free  from 
litigation.  Under  the  testimony,  considered 
as  a  whole,  we  cannot  say  that  the  findings 
of  the  Jury  are  so  against  the  weight  of 
the  evidence  as  to  require  our  interference. 
We  do  not  mean  to  say  the  case  is  a  strong 
one,  or  that  if  primarily  presented  to  us, 
we  would  hnve  reached  the  same  conclusion. 
But  that  alrne  would  not  Justify  us  in  dis- 
turbing the  verdict  on  the  facts. 

The  effect  of  what  has  been  said  disposes 
of  all  the  assignments.  Finding  no  rever- 
sible error,  the  Judgment  is  affirmed.  Af- 
firmed. 


BE5ATTY  et  al.  v.  BULGEE. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  6, 

1902.) 

PARTNERSHIP  — lilABILITY  FOR  INDIVIDUAL 
AGRBBMENT  —  IRRESPONSIVE  VERDICT  — 
FRAUD— BVIDBNCB— MISREPRESENTATION. 

1.  Where  B.  and  D.,  partners,  were  plain- 
tiff's agents  iu  an  exchange  of  land  with  M., 
and  a  provision  iu  the  agreement  of  exchange 
that  a  note  of  M.,  indorsed  by  B.,  and  secured 
on  M.'s  land,  should  be  paid  by  M.,  was  modi- 
fied so  that  plaintiff  should  assnme  the  mort- 

fafre,  and  take  other  notes  for  such  amount,  in- 
orsed  by  B., — B..  only,  agreeing  to  indorse, 
Hiid  D.  not  agreeing  that  B.  should  indorse, — 
B.,  only,  and  not  the  partnership,  is  liable  on 
B.'s  failure  to  indorse. 

2.  Where  the  petition  alleges  two  grounds  of 
liability,  on  one  of  which  defendants  are  lia- 
blej  if  at  ail,  for  $1,2(X),  and  on  the  other  for 
$375,  it  cannot  be  said  whether  the  verdict  for 
$760  was,  on  one  ground,  for  more  than  au- 
thorized, or,  on  the  other,  for  less  than  author- 
ized, so  that  it  should  be  set  aside  as  irrespon- 
sive. 

3.  Where  plaintiff  exchanged  land  with  M., 
taking  M.'s  land,  subject  to  a  mortgage  secur- 
ing a  note  indorsed  by  B.,  and  B.  paid  the 
note  with  funds  in  his  hands  belonging  to 
plaintiff,  it  cannot  be  said  that  B.'s  liability 
thereon  was  discharged  with  the  property  of 
plaintiff,  so  as  to  render  B.  liable  to  plaintiff; 
plaintiff  having  received  the  benefit  by  the  dis- 
charge of  the  lien. 

4.  Failure  of  B.,  agent  tor  plaintiff  in  an  ex- 
change of  land  with  M.,  wherein  plaintiff  as- 
sumed a  mortgage  on  M.'s  land  securing  a 
note  indorsed  by  B.,  to  inform  plaintiff  that  he 
was  indorser  on  the  note,  while  evidence  of 
fraud,  iu  connection  with  other  matters,  does 
not,  as  matter  of  law,  establish  it. 

5.  A  misrepresentation  may  be  actionable, 
though  the  person  making  it  did  not  know  it 
was  false. 

Appeal  from  district  court,  Galveston  coun- 
ty;    R.  M.  Franklin,  Judge. 

Action  by  Charles  W.  Bulger  against  I>. 
R.  Beatty  and  J.  R.  Davles.  Judgment  for 
plaintiff,  and  defendants  appeal.    Reversed. 
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Harria  &  Harris,  for  appellants.  R.  W. 
Houk,  for  appellee. 

PLEASANTS,  J.  This  suit  was  brought 
by  appellee  to  recover  of  appellants  damages 
in  the  Hum  of  $1,105.25  alleged  to  have  been 
suffered  by  appellee  by  reason  of  false  and 
fraudulent  representations  made  to  him  by 
appellants.  The  cause  of  action  is  set  out 
In  the  petition  as  follows:  "On  the  8th  day 
of  March,  1808,  plaintiff  was  the  owner  of 
certain  property  In  the  city  of  Galveston,  of 
the  value  of  $5,000,  upon  which  there  was 
an  incumbrance  of  $3,400.  That  D.  a  Mc- 
ICinnon  was  the  owner  of  a  forty-acre  tract 
of  land  near  the  town  of  Dickinson,  In  Gal- 
veston county,  on  which  there  was  an  In- 
cumbrance of  $950,  evidenced  by  four  prom- 
issory notes  executed  by  McKlnnon.  That 
plaintiff  had  agreed  to  trade  bis  Galveston 
property,  subject  to  said  Incumbrance  of  $3,- 
400,  for  said  forty-acre  McKinnon  tract,  free 
from  all  iucnmbrance;  It  being  understood 
and  agreed  that  said  notes  for  $950  were  to 
be  taken  up  and  canceled  by  said  McKinnon. 
Plaintiff  was  then  induced  by  the  fraudulent 
misrepresentations  of  said  Beatty  &  Davies 
to  modify  said  agreement,  and  take  said 
forty  acres,  or  the  McKinnon  tract,  and  pay 
said  Incumbrance  himself.  In  consideration 
of  said  Beatty  &  Davies  and  McKinnon 
agreeing  to  give  said  plaintiff,  in  lieu  of  the 
payment  of  the  Incumbrance,  the  equivalent 
in  value  in  other  notes  and  securities,  which 
consisted  of  other  notes  aggregating  $960 
and  interest,  as  follows:  Two  notes  for 
$375  each,  due  tliree  and  eight  months  after 
date,  respectively,  and  one  for  $200,  due 
twelve  months  after  date,  all  executed  by 
P.  C.  McKinnon,  and  dated  February  25, 
1S»S,  and  payable  to  the  order  of  C.  W.  Bul- 
ger. That  defendants  conspired  to  defraud 
plaintiff  and  did  defraud  him  out  of  $950  and 
interest.  In  this:  That  said  Beatty  &  Davies, 
who  were  copartners,  were  acting  as  plain- 
tUTs  agents  In  negotiating  and  advising  and 
making  said  trades,  and  in  all  matters  con- 
nected therewith,  and  were  well  paid  for 
their  services  by  plaintiff,  and  that  It  was 
their  duty  to  use  their  Judgments  and  discre- 
tion In  plaintiff's  interest  and  behalf.  That 
the  said  notes  aggregating  $'J50,  which  were 
the  Incumbrance  on  the  forty-acre  Dickinson 
tract,  were  at  the  time  of  the  trade  owned 
by  said  D.  R.  Beatty,  or  were  indorsed  and 
transferred  by  said  Beattj-,  and  he  was  lia- 
ble for  their  payment  to  the  holder  thereof. 
That  this  fact  was  not  disclosed  by  the  said 
Beatty  &  Davies  to  said  Bulger,  and  that  the 
said  Bulger  did  not  know  that  his  said 
agents  were  in  any  way  personally  interested 
until  about  February  1,  1900,  long  after  this 
trade  was  made,  and  tliat  said  Beatty  de- 
isiring  them  paid  or  satisfied,  so  that  he 
would  not  be  called  upon  to  pay  or  satisfy 
tlicm,  and  being  well  aware  that  McKinnon 
would  never  pay  them,  he,  the  said  Beatty, 
paid  bis  own  notes  or  canceled  his  own  in- 


debtedness with  bis  prladpal's  money  or 
property,  and  advised  and  persuaded  and  in- 
duced his  said  principal,  Bulger,  to  accept 
the  worthless  new  notes  executed  by  Mc- 
Kinnon, and  that  this  was  fraud  upon  their 
principal,  the  plaintiff  herein.  Plaintiff  fur- 
ther says:  That  defendants  made  f raudnlciit 
misrepresentations  as  to  the  value  of  the 
new  notes,  amounting  to  $050,  executed  by 
said  McKinnon  to  him  (Bulger).  That  they 
told  him  that  said  new  notes  were  perfectly 
good  and  could  be  collected,  and  that  they 
knew  said  McKinnon  was  solvent  and  that 
his  financial  standing  was  excellent;  that 
be  owned  pr(q)erty  (a  house  and  lot)  in  Gal- 
veston, and  a  section  of  land  in  Brazoria 
county,  Texas.  That  said  defendants  well 
knew  the  contrary  to  be  true,  and  that  he 
was  insolvent  and  bad  no  property  of  any 
value  subject  to  execution.  That  plaintiff 
believed  that  said  Beatty  &.  Davies  were 
representing  him  and  acting  solely  in  his  be- 
half and  interest,  and  relied  and  acted  on 
their  judgment,  advice,  and  good  faith  in 
making  this  trade,  and  not  knowing  or  sus- 
pecting that  said  Beatty  was  handling  his 
own  prop^ty,  or  canceling  his  own  indebted- 
ness with  the  property  of  phiintiff.  Plaintiff 
paid  off  the  said  notes  owned  or  indorsed  by 
said  Beatty  aa  aforesaid,  and  accepted  the 
worthless  notes  of  McKinnon  for  $950,  to 
wit,  the  new  ones  dated  February  25,  ISaS. 
as  aforesaid,  which  notes  are,  and  always 
have  been,  absolutely  worthless,  owing  to 
the  Insolvency  of  said  McKinnon,  all  of 
which  was  well  known  to  McKinnon  and  de- 
fendants Davies  &  Beatty,  and  that,  had 
plaintiff  known  this,  he  would  have  investi- 
gated and  used  his  own  judgment  as  to  the 
value  of  the  McKinnon  notes,  dated  Febru- 
ary 25,  180S,  accepted  by  plaintiff  on  Beatty's 
advice,  and  he  would  never  have  made  the 
trade,  or  taken  up  and  paid  off  the  said  notes 
owned  by  Beatty,  which  were  the  Incum- 
brance on  the  Dickinson  tract,  and  accepted 
the  worthless  notes  in  consideration  of  such 
payment  Plaintiff  further  says  that,  in  or- 
der to  induce  plaintiff  to  accept  the  worth- 
less notes  of  McKinnon,  he  (Beatty)  agreed 
to  indorse  the  first  one  due  for  $375,  dated 
February  25,  1888,  and  pay  the  amount  of 
said  note  to  plaintiff  in  case  it  could  not  be 
collected  from  McKinnon  when  due,  vrhich 
agreement  was  to  be  evidenced  by  Beatty's 
indorsemmt  on  the  note;  that  said  McKin- 
non is  and  has  at  all  times  been  insolvent 
and  has  failed  and  refused  to  pay  any  part 
of  his  said  notes  to  this  plaintiff,  and  the 
same  cannot  be  collected  from  him^  and  are 
worthless,  and  have  always  been  so;  that  al- 
though the  said  Beatty  had  the  note  he 
agreed  to  indorse  in  hia  possession,  and  led 
plaintiff  to  believe  he  had  so  indorsed  it, 
said  Beatty,  with  intent  to  defeat  his  agree- 
ment to  guaranty  the  payment  of  said  note- 
to  plahitiff,  failed  to  so  hidorse  It,  and  itow 
fails  and  refuses  to  pay  the  same,  althongh 
it    cannot    be    collected    from    McKinnon. 
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Plaintiff  furth^  says  that  relying  on  all  of 
the  said  misrepresentations  of  Davles  & 
Beatty,  and  being  thereby  deceived,  he  ac- 
cepted the  'worthless  notes,  and.  In  consid- 
eration for  same,  paid  the  said  notes  owned 
or  Indorsed  by  the  said  Beatty,  amounting 
to  $r>oO  and  Interest  from  date;  that,  by  rea- 
son of  said  frauds  practiced  by  defendants 
as  aforesaid,  plaintiff  has  sustained  injuries 
to  the  extent  of  the  face  value  of  the  worth- 
less notes,  to  wit,  f  950,  and  interest  on  same 
at  the  rate  of  8%  per  annum  from  February 
2S,  1898k  to  date  of  Judgment,  and  costs  of 
suit,  mailing  the  total  amount  of  damages 
sustained  by  plaintiff  $1,195.25."  The  peU- 
lion  prays  for  Judgment  for  said  sum  of 
$1,195.25  and  costs  of  suit,  and  for  general 
relief.  Defendants'  answer  contains  general 
and  special  demurrers  and  general  denial, 
and  a  special  plea  in  wbich  defendants  aver 
that  it  was  their  honest  opinion  at  the  time 
said  trade  was  made  by  them  for  plaintiff 
that  said  McKInnon  was  solvent,  and  that 
such  is  their  opinion  now,  and  that  In  mak- 
ing said  alleged  representation  to  plaintiff 
they  did  nothing  more  than  express  their 
honest  opinion  as  to  the  solvency  of  said 
McKinnon. .  They  further  aver  that  plaintiff 
was  a  man  of  wide  knowledge  and  large 
business  experience,  and  did  not  rely  upon 
defendants'  expression  of  opinion  as  regards 
the  solvency  of  said  McKinnon,  but,  to  se- 
cure himself  against  any  loss  by  reason  of 
the  failure  of  McKinnon  to  pay  said  notes 
for  $950,  retained  a  vendor's  lien  upon  the 
Galveston  property  sold  by  him  to  McKin- 
non. The  cause  was  tried  by  a  Jury  in  the 
court  below,  and  verdict  returned  In  favor 
of  plaintiff  toe  |7S0,  with  Interest  thereon 
from  March  10,  1696,  In  accordance  with 
which  Judgment  was  rendered. 

The  evidence  In  the  case  is  conflicting  upon 
some  of  the  material  Issues,  and.  In  view  of 
the  conclusion  reached  by  us  as  to  the  dis- 
position of  this  appeal.  It  is  not  proper  to 
discuss  the  conflicts  in  the  evidence,  or  pass 
upon  any  of  the  assignments  which  raise 
the  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  It  was  shown 
by  uncontradicted  evidence  that  the  defend- 
ant Beatty  was  Indorser  upon  the  original 
McKinnon  notes  for  $950,  which  were  paid 
by  plaintiff;  but  there  is  no  evidence  that  the 
defendant  Davles  was  liable  on  any  of  said 
notes,  or  had  any  interest,  direct  or  Indirect, 
In  procnrlng  their  payment;  nor  Is  there  any 
evidence  tending  to  show  that  he  agreed  or 
promised  to  Indorse  any  of  the  new  notes 
given  plaintiff  by  McKinnon,  or  agreed  or 
promised.  In  writing  or  otherwise,  as  an  in- 
ducement for  the  acceptance  of  said  new 
notes  by  plaintiff,  that  any  of  them  would  be 
indorsed  by  Beatty.  Such  being  the  state  of 
the  evidence  upon  this  issue,  it  is  manifest 
that  no  verdict  can  be  sustained  against  the 
appellant  Davles  by  reason  of  the  failure  of 
the  appellant  Beatty  to  indorse  the  first  of 
said  notes  for  $375  as  alleged  in  plaintiff's 


petition.  That  a  partnership  is  not  liable  up- 
on an  individual  obligation  of  one  of  Ito 
members,  not  shown  to  be  in  fortheranoe  of 
the  purposes  of  the  partnership,  or  under- 
tal^en  for  its  beneilt,  is  an  elementary  prop- 
osition, too  plain  to  require  the  citation  of 
authorities.  Upon  this  issue  the  conrt  below 
charged  the  Jury  as  follows:  "The  measure 
of  damages,  if  any,  you  find,  will  be  the 
amount,  if  any,  paid  by  platotiff  to  dlscliarge 
the  Incumbrance,  If  any,  on  the  forty-acre 
tract,  unless  you  shall  have  found  that  plain- 
tiff is  not  entiUed  to  recover  by  reason  of  any 
representations  other  tiian  the  promisi;,  if 
any,  to  indorse  the  McKiunes  aote;  and,  in 
this  event,  the  measure  of  damage,  if  any, 
will  be  the  amount  of  McKluunn's  first  note." 
We  think  this  charge  clearly  instracted  the 
Jury  that  they  might  return  a  verdict  against 
the  appellant  Davles  for  $375  If  they  believ- 
ed that  Beatty  had  luromised  to  indorse  one 
of  McKlnnon's  notes  for  that  amount,  and 
had  failed  to  do  so.  Appellants,  by  proper 
assignment,  complain  of  this  charge,  and  we 
think  the  assignment  should  be  sustained. 
The  same  error  occurs  in  other  portions  of 
the  charge,  as  set  out  in  appellants'  twelfth 
and  fourteenth  assignments  of  error.  Ap- 
pellee contends  that  the  appellants  could  not 
have  been  prejudiced  by  this  instraction,  be- 
cause the  Jury,  in  finding  for  plaintiff  in  the 
sum  of  $750,  must  necessarily  liave  found 
against  the  defendants  upon  other  grounds 
than  the  failure  of  Beatty  to  Indorse  the  first 
of  the  new  McKinnon  notes.  We  do  not 
think  this  contention  Is  sound,  because  the 
verdict  returned  by  the  Jury  is  irresponsive 
to  the  pleadings,  the  evidence  in  the  case, 
and  the  charge  of  the  court,  and  it  Is  hn- 
possible  to  determine  upon  what  ground  said 
verdict  was  found.  The  petition  alleges  two 
grounds  of  liability.  Upon  one  ground,  the 
defendants,  if  liable  at  all,  were  liable  in 
the  sum  of  $1,105.25,  and  upon  the  other 
ground  in  the  sum  of  $375.  These  two 
grounds  of  liability  were  both  submitted  to 
the  Jury  by  the  charge  of  the  court,  and,  un- 
der said  charge,  if  they  found  tor  the  plain- 
tiff, they  must  find  in  one  or  the  other  of 
said  sums.  In  disregard  of  these  Instruc- 
tions, they  have  returned  a  verdict  for  a 
different  sum,  and  it  is  impossible  for  us  to 
say  whether  the  $750  is  found  entirely  on 
the  ground  of  fraudulent  misrepresentation, 
or  partiy  on  said  ground  and  parUy  on  the 
failure  of  Beatty  to  Indorse  the  note.  If  but 
one  ground  of  liability  had  been  alleged,  and 
the  verdict  had  been  for  a  less  amount  than 
the  pleadings  and  evidence  shDwed  plaintiff 
to  have  been  entltied  to  recover,  the  defoid- 
ants  would  not  be  heard  to  comphiln;  but 
when,  as  in  this  case,  two  grounds  are  al- 
leged, and  the  verdict  shows  tliat  the  Jury 
have  disregarded  the  charge  of  the  court  in 
fixing  the  amount  of  liability,  it  can  only  be 
a  matter  of  conjecture  as  to  whether  they 
gave  a  larger  amount  on  one  ground,  or  a 
smaller  amount  on  the  other,  than  the  evi- 
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dence  and  charge  of  the  court  authorized, 
and  such  verdict  should  be  set  aside  for  un- 
certainty. We  thlnlc  appellants'  assignment 
challenging  the  verdict  as  being  Irresponsive 
to  the  pleadings,  evidence,  and  charge  of  the 
court  should  also  be  sustained.  Slmms  r. 
Price,  Dallam,  Dig.  554;  Ellman  v.  Brown, 
61  Tex.  184;  Moore  v.  Moore,  67  Tex.  295, 
3  S.  W.  284. 

We  deem  It  unnecessary  to  notice  appel- 
lants remaining  assignments,  further  than  to 
say  that,  barring  the  assignments  which  at- 
tack the  verdict  as  being  unsupported  by  the 
evidence,  upon  which  we  do  not  pass,  none 
of  them  present  any  reversible  error,  or  any 
error  that  is  likely  to  occur  upon  another 
trial  of  this  case. 

Appellee,  by  cross  assignments,  complains 
of  the  action  of  the  trial  court  in  refusing  to 
submit  several  special  charges  requested  by 
lilm,  aud  also  in  erroneously  charging  the 
jury  as  to  what  constitutes  actionable  false 
representation.  The  first  of  these  assign- 
ments is  as  follows:  "The  court  erred  In  re- 
■fusing  to  give  special  charge  No.  1  requested 
•by  appellee,  to  wit:  'Where  an  agent  Is  em- 
ployed to  buy  or  sell  for  bis  principal,  or  ne- 
gotiate a  trade  for  htm,  it  Is  the  duty  of  the 
agent  to  act  solely  in  the  Interest  of  the  prin- 
cipal, and  should  the  agent  be  or  become  an 
interested  party,  without  disclosing  the  fact 
to  his  principal,  and  sell  his  own  property 
to  his  principal,  or  buy  his  principal's  prop- 
erty himself,  or  pay  himself  or  cancel  his 
own  liability  with  the  funds  or  property 
of  the  principal,  the  said  agent  would  be 
guilty  of  constructive  fraud;  and,  if  It  were 
shown  that  the  principal  was  damaged  there- 
by, the  agent  would  be  liable  to  the  prin- 
cipal to  the  extent  of  same.' "  We  think  this 
charge,  as  an  abstract  proposition  of  law,  is 
perfectly  sound,  but  we  do  not  think  it  ap- 
plicable to  any  Issue  raised  by  the  evidence 
in  this  case.  It  Is  true,  the  undisputed  evi- 
dence shows  that  Beatty  was  Indorser  upon 
the  McKlnnon  notes  paid  by  appellee;  but 
it  also  shows  that  said  notes  were  secured 
by  a  lien  upon  the  land  sold  appellee  by 
McKlnnon,  and  that  said  land  was  of  ample 
value  to  fully  protect  Beatty  In  his  indorse- 
ment. This  Hen  having  been  discharged  by 
the  payment  of  said  notes,  and  appellee  being 
the  owner  of  said  land,  and  having  received 
the  benefit  of  the  value  of  same  by  reason  of 
the  discharge  of  Beatt/s  lien,  it  cannot  be 
said  that  Beatty's  liability  was  canceled  or 
discharged  with  the  funds  or  property  of  ap- 
pellee. We  think  the  court  below  did  not  err 
in  refusing  to  give  this  Instruction  to  the 
Jury. 

.Appellee's  second  cross  assignment  com- 
plains of  the  refusal  of  the  trial  court  to 
give  special  Instruction  No.  2  requested  by 
appellee.  This  Instruction,  In  substance,  tells 
the  Jury  that  the  failure  of  Beatty  to  inform 
the  plaintiff  that  he  was  an  Indorser  upon 
the  notes  which  plaintiff  agreed  to  pay  and 
did  pay   was  a  fraud   upon   plaintiff,   and 


would  entitle  plaintiff  to  recover  whatever 
amount  he  was  shown  to  have  been  damaged 
by  the  assumption  and  payment  of  said 
notes.  The  fact  that  Beatty  failed  to  make 
this  disclosure  to  plaintiff  was  a  circumstance 
which  the  Jury  might  properly  consider,  in 
connection  with  all  the  evidence  In  the  case. 
In  determining  the  question  of  defendant's 
good  faith  in  the  transaction;  but  the  Jury 
should  not  have  been  told,  as  a  matter  of 
law.  that  such  fact  established  fraud  on  the 
part  of  defendants. 

Appellee's  third  cross  assignment  assails 
the  charge  of  the  court  in  instructing  the  Jury 
tliat  false  representations,  to  be  actionable, 
must  be  known  to  be  false  by  the  person 
making  them.  This  assignment  is  well  tak- 
en. A  misrepresentation  may  be  actiona- 
ble, whether  the  party  making  it  knows  it  to 
be  false  or  not.  In  Mitchell  v.  Zimmerman, 
4  Tex.  80,  51  Am.  Dec.  717,  our  supreme 
court  say:  "But  whether  the  party  thus  mis- 
representing the  fact  knew  it  to  be  false, 
or  made  the  assertion  without  knowing 
whether  It  was  true  or  false,  is  wholly  Im- 
material; for  it  has  been  Justly  said  the  af- 
firmation of  what  one  does  not  know  or  be- 
lieve to  be  true  is  equally,  in  morals  and 
law,  as  unjustifiable  as  the  afiirmatlon  of 
what  Is  known  to  be  positively  false." 

Because  of  the  errors  before  Indicated,  the 
judgment  of  the  court  below  will  be  revers- 
ed, and  the  cause  remanded,  and  It  is  so 
ordwed.    Reversed  and  remanded. 


MILUGAN  T.  TEXAS  &  N.  O.  R.  CO.t 

(Court  of  Civil  Appeals  of  Texas.     Jan.  31, 

1902.) 

RAILWAYS-PERSONAL,  INJURIES-PASSENGERS 
—NEOLIGENCE^-INSTRUCTIONS— EVI- 
DENCE—PLEADINa. 

1.  A  definition  of  negligence  as  "the  failing 
to  exercise  that  degree  of  care  which  persona 
of  ordioai'^  prudence  would  thus  use  under  the 
same  or  similnr  circumstances"  was  correct. 

2.  In  au  actiou  against  a  railway  company 
for  personal  injuries,  the  court  defined  negli- 
gence with  reference  to  plafntifTs  acts,  and 
also  defined  the  duty  which  a  railway  owed  its 
passengers  as  being  "that  high  degree  of  care 
which  very  prudent  persons  would  use  under 
similar  drcuuistancos,"  but  did  not  add  that  a 
violation  of  this  duty  would  constitute  "neRli- 
geuce"  on  defendant  s  part.  Subsequently  the 
court  used  the  word  "negligence"  with  refer- 
ence to  defendant,  which  plaintiff  claimed  was 
calculated  to  mislead  the  jury  by  causing  them 
to  measure  defendant's  liability  by  the  defini- 
tion of  negligence  given.  Held  that,  as  it  was 
not  allirmative  error,  and  could  have  been  ob- 
viated by  an  instruction  had  oue  been  request- 
ed, the  assignment  of  error  would  not  be  sus- 
tained. 

3.  In  an  action  against  a  railway  company 
for  injuries  sustained  by  alightinr  from  a 
train,  it  was  not  error  to  reject  evidence  that 
there  were  no  lights  at  the  station,  failure  to 
provide  lights  not  being  pleaded. 

Error  from  district  court.  Liberty  county; 
L.  B.  HIghtower,  Judge. 
Action    by    Calvin    Milligan    against   the 
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Texas  &  New  Orleans  Ballroad  Company. 
From  a  Jndgment  for  defendant,  plaintiff 
brings  error.    Affirmed. 

Thompson  &  wnile,  for  plaintiff  In  error. 
Baker,  Botts,  Baker  &  Lovett  and  Watts, 
Chester  &  Ellison,  for  defendant  In  error. 

OILIi,  J.  This  was  an  action  by  plain- 
tiff In  error,  Calrln  Milligan,  against  defend- 
ant In  error,  the  Texas  &  New  Orleans  Rail- 
road Company,  for  damages  for  personal 
injuries  to  himself  and  wife,  alleged  to  have 
been  caused  by  the  negligence  of  defend- 
ant's agents  and  employes  In  charge  of  one 
of  its  passenger  trains.  The  defendant 
pleaded  general  denial  and  contributory  neg- 
ligence. A  trial  before  a  Jury  resulted  in 
a  verdict  and  Judgment  for  defendant 

On  September  2, 1900,  plaintiff  and  his  wife 
took  passage  on  one  of  defendant's  passen- 
ger trains  at  the  station  called  "Crosby"  on 
defendant's  line  of  road,  his  destination  be- 
ing the  station  of  Sheldon,  also  on  defend- 
ant's line.  Sheldon  was  not  a  regular  stop- 
ping point  for  defendant's  passenger  train, 
but  was  only  a  flag  station.  On  the  occa- 
sion in  question  the  train  on  which  plaintiff 
and  his  wife  were  passengers,  arrived  at 
Sheldon  in  the  nighttime,  and  stopped  both 
for  the  purpose  of  taking  on  other  passen- 
gers and  allowing  plaintiff  and  his  wife  to 
alight:.  Plaintiff  and  his  wife  left  the  train 
before  It  stopped  at  the  station,  and  while 
It  was  still  moving.  As  a  consequence, 
plaintiff  received  some  injuries  and  his  wife 
bad  both  her  legs  cut  off  below  the  knees 
by  the  wheels  of  one  of  the  coaches  of  the 
train.  According  to  the  testimony  intro- 
duced' by  the  defendant,  the  plaintiff  and 
his  wife  had  taken  seats  in  the  smoklnj; 
oar,  and  so  remained  until  the  train  neared 
the  station  of  Sheldon.  The  porter  then  an- 
nounced the  station  of  Sheldon  as  he  passed 
through  and  went  on  bis  way.  The  train 
stopped  at  the  station  without  unusual 
movement  or  incident  The  conductor,  know- 
ing he  had  two  passengers  for  that  point, 
and  not  seeing  them  alight.  Inquired  for 
them,  and,  bearing  nothing  of  them,  asked 
the  station  agent  to  look  out  for  them,  and 
the  train  proceeded  on  Its  way.  A  few  min- 
utes afterwards  plaintiff  and  his  wife  were 
found  on  the  ground,  about  400  feet  from 
the  point  at  the  station,  where  the  train 
stopped  to  allow  passengers  to  alight  This 
distance  from  the  station  la  not  disputed, 
and  plaintiff  admits  that  where  be  was 
found  is  where  he  left  the  train,  or  fell 
from  It,  as  he  did  not  move  after  he  fell. 
The  allegation  of  negligence  against  defend- 
ant was  that  when  the  train  approached  the 
station  the  porter  announced  the  station, 
opened  the  door  of  the  car  in  whicb  plain- 
tiffs were  seated,  and  told  plaintiff  and  his 
wife  to  get  off  the  train;  that  plaintiffs,  in 
obedience  to  this  invitation  or  command, 
«aBe  ont  of  the  car  onto  the  platform  there- 
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of,  for  the  purpose  of  getting  off  the  train, 
but  as  they  were  on  the  steps  of  the  train, 
and  Just  before  they  attempted  to  alight, 
the  train  started  up  with  a  sudden  jerk, 
and  threw  plaintiff  and  his  wife  off,  where- 
by they  were  lM>th  injured.  They  testified 
in  support  of  these  allegations,  stating  that 
they  had  not  yet  attempted  to  alight,  but 
were  standing  on  the  steps,  and  were 
thrown  from  the  train  by  a  sudden  and 
violent  Jerk.  As  before  stated,  the  defend- 
ant's witnesses  testified  that  there  was  no 
sudden  or  violent  Jerk,  and  that  nothing 
unusual  occurred  in  connection  with  the 
stopping  of  the  train.  To  this  should  be 
added  the  declaration  of  plaintiff's  wife, 
when  she  was  first  found  on  the  ground,  to 
the  effect  that  her  husband  told  her  to  fol- 
low, left  the  train,  and  she  followed  him. 
Under  this  state  of  the  evidence  the  trial 
court  submitted  to  the  jury  the  Issues  of 
negligence  on  the  part  of  the  defendant  and 
of  contributory  negligence  on  the  part  of 
plaintiff  and  his  wife. 

Plaintiff,  by  the  first  assignment  of  error, 
assails  the  court's  definition  of  negligence. 
It  was  defined  by  the  court  to  be  "the  fail- 
ure to  exercise  that  degree  of  care  which 
persons  of  ordinary  prudence  would  thus 
use  under  the  same  or  similar  circumstan- 
ces." This  is  an  approved  definition  of  the 
term,  and  citation-  of  authority  Is  unneces- 
sary In  support  of  its  correctness.  The  def- 
inition is  assailed  mainly  on  the  gi'ound  that 
a  definition  of  ordinary  negligence  has  no 
proper  place  in  the  charge  of  the  court  In 
a  case  of  this  sort,  and  that  Its  presence 
misled  and  confused  the  Jury.  This  con- 
tention Is  based  upon  the  idea  that  the  use 
of  the  word  "negligence"  in  a  subsequent 
portion  of  the  charge,  relating  to  the  duty 
of  the  defendant  to  Its  passengers  as  ap- 
plied to  the  facts  of  this  case,  led  the  Jury 
to  believe  that  no  higher  degree  of  care 
was  required  of  the  company  than  ordinary 
care.  The  facts  presented  the  issue  of  con- 
tributory negligence,  and  required  the  sub- 
mission of  that  issue  to  the  Jinry.  This 
could  not  well  be  done  without  correctly 
defining  contributory  negligence,  and  this 
involved  a  definition  of  negligence  itself. 
The  presence  of  the  definition  Is  thus  Justi- 
fied, though  not  applicable  to  the  duty  Im- 
posed by  law  upon  the  defendant  With 
reference  to  this  duty  the  court  charged  as 
follows:  "You  are  charged  that  railroad, 
companies  engaged  in  the  transportation  of 
persons  are  held  to  that  high  degree  of 
care  which  very  prudent  persons  would  use 
under  the  same  or  similar  circumstances, 
but  are  not  insurers  of  the  absolute  safety 
of  their  passengers."  The  Jnry  was  thus 
plainly  Instructed  that  a  different  degree 
of  care  devolved  on  defendant.  In  a  sub- 
sequent portion  of  the  charge,  in  submit- 
ting the  issue  of  defendant's  negligence, 
the  court  used  this  language:  "And  If  you 
further  believe  that  such  acts  on  the  part 
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of  defendant's  sezrants  constituted  negli- 
gence," etc.  Plaintiff  contends  that  the  use 
of  the  word  "negligence"  in  this  connec- 
tion necessarily  referred  the  Jury  to  the 
court's  definition  of  negligence  in  the  form- 
er part  of  the  charge  as  the  measure  of  the 
defendant's  duty,  and  were  thns  Induced  to 
hold  it  to  no  more  than  the  exercise  of  oi^ 
dlnary  care.  It  is  true  the  court,  in  pre- 
scribing the  duty  of  the  company,  failed  to 
add,  "And  a  failure  in  this  respect  would  be 
negligence  on  the  part  of  the  company," 
but,  having  plainly  prescribed  the  dnty  at 
the  defendant  as  distinct  and  dlfTerent  from 
that  of  plaintiff  and  bis  wife,  we  are  not 
Inclined  to  believe  the  }nry  were  misled. 
It  was  not  affirmative  error,  and  the  dan- 
ger could  have  been  obviated  by  a  request- 
ed charge,  and  none  was  asked  upon  the 
point.  The  assignment  cannot  be  sustain- 
ed. 

Plaintiff  also  complains  of  the  language 
of  the  court  in  prescribing  the  duty  owed 
by  the  company  to  passengers,  but  we  think 
the  complaint  without  merit. 

Plaintiff  further  contends  that  the  court 
assumed  as  an  established  fact  that  he  and 
his  wife  were  in  the  act  of  alighting  from 
the  moving  train  when  they  fell,  and  that 
the  court  erred  in  so  doing.  The  part  of 
the  charge  complained  of  is  not  susceptible 
of  the  construction  sought  to  be  placed  up- 
on it  by  plaintiff.  It  is  clear  to  onr  minds 
that  the  question  was  left  for  the  determi- 
nation of  the  Jury. 

Plaintiff  also  complains  of  the  refusal  of 
the  trial  court  to  allow  him  to  prove  that 
the  defendant  had  failed  to  provide  lights 
ontctde  of  the  depot  at  the  station  of  Shel- 
don, and  of  a  charge  that  the  Jury  should 
not  consider  the  absence  of  such  lights  in 
connection  with  the  question  of  negligence. 
The  failure  to  provide  lights  outside  the 
depot  was  not  pleaded  as  a  ground  of  lia- 
bility, and  the  court  did  not  err  in  the  re- 
spect complained  of. 

We  do  not  deem  it  necessary  to  notice 
the  other  assignments.  They  are,  In  effect, 
disposed  of  in  the  discussion  of  those  al- 
ready noticed. 

The  evidence  is  ample  to  support  the  Judg- 
ment for  defendant,  and,  no  reversible  error 
being  made  to  appear.  It  la  affirmed.  Af- 
firmed. 


HARRINGTON  et  ux.  v.  OLAPLIN  et  al.» 

(Court  of  dvll  Appeals  of  Texas.     Jan.  4, 
1902.) 

NOTES— MATURITY  —  LIMITATIONS  —  DEED  AS 
MORTGAGE— FRAUD— IMPEACHMENT  OF  WIT- 
NESS —  MARRIED  WOMAN  —  EXECUTION  OF 
DEED  —  NOTARY'S  TESTIMONY  —  INSTRUC- 
TIONS. 

1.  Five  notes  containliig  agreement!)  that  a 
fnilnre  to  pay  the  note,  or  any  installment  of 
iutcrest,  should,  at  the  election  of  the  holder, 
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mature  all  the  notes,  were  executed  Vebmary 
26,  1889,  as  consideration  lor  a  certain  tract 
of  land.  The  first  note  matured  November  15, 
1SS9,  and  one  ot  the  rest  each  year  thereafter; 
and,  the  first  note  not  beine  paid,  suit  was  be- 
gun on  November  5,  1890,  in  the  federal  ooort 
on  all  the  notes,  which  suit  was  dismissed  and 
another  action  brought  April  ^,  IStii.  Held, 
that  the  failure  to  pay  the  first  note  did  not, 
ipso  facto,  mature  the  others,  and  the  second 
action  on  such  other  notes  was  not  barred  by 
the  four-year  limitations,  the  same  having  l>eeD 
brought  within  four  years  of  the  election  to  ma- 
ture all  the  notes,  as  evidenced  by  the  suit 
thereon  in  1890. 

2.  In  au  action  on  certain  notes  and  to  fore- 
close a  lien  on  land  for  which  the  notes  were 
given,  answers  to  special  issues  were  returned, 
stating  that  the  defendant's  wife  was  indseed 
to  sign  the  conveyance  in  question,  which  was 
absolute  on  its  face,  by  the  representatiou  of 
defendant  that  he  could  thereby  par  all  debts 
and  buy  the  property  back  at  a  profit  of  $500; 
that,  but  for  this  representation,  she  would  not 
have  signed  the  same;  and  that  defendant  was 
requested  by  the  gVantees  to  secure  bis  wife's 
signature  to  the  deed.  The  Jury  were  instmct- 
ed  to  find  that  the  deed  was  what  it  purported 
to  be,  nnless  they  should  believe.  fr«m  a  pre- 
ponderance of  the  evidence,  that  it  was  intend- 
ed to  be  a  mortgage,  and  a  mortgage  was  fult.r 
defined.  BeM,  that  the  answer  to  the  special 
issues  did  not  show  tliat  the  defendant  and  his 
wife  were  induced  to  execute  tlie  conveyance 
by  fraud. 

3.  In  an  action  by  an  indorsee  on  notes  de- 
posited as  collateral  for  the  debt  of  the  iu- 
dorser,  the  answer  of  the  plaintiff  to  an  inter- 
rogatory, that  the  reason  the  debt  was  not  paid 
by  the  indorsers  was  because  they  fraudulently 
appropriated  certain  money,  and  not  because 
they  were  insolvent,  is  Inadmissible  to  impeach 
the  indorser,  who  is  a  witness  for  the  in- 
dorsee, the  same  being  evidence  of  a  single 
ti-ansaetion,  not  material  to  the  issue. 

4.  Where  the  wife  of  a  grantor  testified  that 
she  would  not  have  executed  the  deed  if  she 
had  known  or  believed  that  it  was  an  absolute 
conveyance,  the  notary  who  took  the  wife's  ac- 
knowledgment may  testify,  in  rebuttal,  that  he 
explained  the  instrument  to  her,  and  informed 
her  that  it  was  an  absolute  deed,  and  that  she 
seemed  to  understand. 

6.  In  an  action  to  foreclose  a  lien,  it  is  not 
error  for  the  court  to  refuse  a  special  charge 
on  fraud,  requested  by  defendants,  and  to  also 
refuse  to  submit  a  special  issue  thereon,  where 
the  evidence  did  not  sustain  the  defendant's  al- 
legations thereof. 

Appeal  from  district  court,  Hill  county; 
Wm.  Poindezter,  Judge. 

Action  by  H.  B.  Claflln  &  Co.  against  J. 
R.  Harrington  and  wife.  From  a  judgment 
in  favor  of  the  plaintiffs,  the  defendants  ap- 
peal.   Affirmed. 

Jo.  Abbott  and  A.  P.  McKinnon,  for  ap- 
pellants. B.  D.  Tarlton  and  W.  O.  Morrow, 
for  appellees. 

BOOKHOtTT,  3.  This  suit  was  institut- 
ed In  the  district  court  of  Hill  county,  Tex., 
on  the  24th  day  of  April,  1894,  on  five  prom- 
issory notes  executed  by  J.  R.  Harrington  to 
A.  J.  Soloman  and  M.  N.  Rosenthal,  or  order, 
on  the  2eth  day  of  February,  1889.  The  first 
note,  for  the  sum  of  $947.70,  was  dae  Novem- 
ber 15,  1889;  the  other  four  notes,  each  for 
the  sum  of  $947.71,  matured,  reQ)ectlvely. 
November  15,  1800,  1891,  1892,  and  1893. 
each  drawing  10  per  cent  Interest  from  ma- 
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turlty,  and  10  ■pee  cent  attorney's  fees,  etc. 
Said  five  notes  purport  on  their  face  to  bave 
been  given  In  consideration  of  200  acres  of 
land  situated  In  Hill  county,  Tex.;  tlie  land 
being  fully  described  In  H.  B.  Claflln  &  Co.'a 
first  amended  petition.  Defendants  plead: 
First,  that  the  notes  sued  on  were  barred 
by  the  four-years  statute  of  limitation;  sec- 
ond, that  the  200  acres  of  laud  described  In 
the  plaintiff's  amended  petition  was  their 
homestead;  third,  that  the  deed  of  February 
20,  1880,  from  Harrington  and  wife  to  Solo- 
man  and  Rosenthal,  was  not  intended  as  an 
absolute  conveyance,  but  as  a  mortgage  to 
secure  an  existing  debt;  fourth,  that  the  exe- 
cution of  said  deed  by  Mrs.  Harrington  was 
Iffocured  by  fraud  and  deceit  practiced  upon 
her  by  her  husband  and  Bosenthal;  fifth, 
that  J.  R.  Harrington  was  a  very  old  man, 
and  that  he  was  misled,  deceived,  and  over- 
reached by  false  and  fraudulent  representa- 
tions of  Rosenthal.  On  the  trial  the  Jury 
returned  answers  to  special  issues,  on  which 
the  court  rendered  a  Judgment  for  Claflln  & 
Co.  for  $7,515.87,  and  a  decree  foreclosing 
the  lien  on  the  200  acres  of  land,  from  which 
judgment  this  appeal  is  prosecuted.  The 
court  submitted  the  case  to  the  Jury  on  spe- 
cial issues.  The  foUowiog  are  the  questions 
submitted  and  the  answers  of  the  Jury: 
"Question  1.  Was  the  deed  of  date  February 
20,  1888,  intended  as  an  absolute  deed,  a 
conditional  deed,  or  a  mortgage?  You  will 
answer  this  question  positively  and  plainly. 
Answer.  The  deed  of  February  20,  1888,  was 
intended  as  an  absolute  deed.  Q.  No.  2. 
Did  the  defendant  J.  R.  Harrington  make 
any  representations  or  statements  to  his 
wife^  T.  N.  Harrington,  in  order  to  Induce 
her  to  sign  the  instrument  purporting  to  be 
a  deed,  of  date  February  20,  1889?  You 
will  answer  this  question  yes  or  no.  Ans.. 
Yes.  Q.  No.  3.  If  you  have  answered  'yes' 
to  the  attove  question,  then  state  what  state* 
ment  or  representations  he  made  to  his 
wife?  Ans.  J.  R.  Harrington  went  to  his 
wife  and  stated  that,  by  making  this  trade, 
he  could  i>ay  his  debts,  and  could  get  the 
homestead  back  for  $500  less  than  they 
would  give  him  for  it,  and  that  the  deal 
wonld  be  all  right  Q.  No.  4.  If  you  have  an- 
swered question  No.  2  'yes,'  and  in  answer  to 
question  No.  3  have  stated  what  representa- 
tions J.  B.  Harrington  made  to  his  wife  in 
order  to  induce  her  to  sign  said  instru- 
ment then  you  will  answer  this  question: 
Did  M.  N.  Bosenthal  induce  J.  B.  Harring- 
ton to  make  said  representations  to  his  wife 
for  the  purpose  of  obtaining  her  signature 
and  acknowledgment  to  said  instrument? 
Ana.  M.  N.  Bosenthal  asked  J.  R.  Harrington 
to  get  bis  wife  to  sign  the  Instrument  Q. 
Xa  5.  If  you  have  answered  that  Bosentlial 
indnced  J.  R.  Harrington  to  make  said  repre- 
sentations to  his  wife,  then  you  will  answer 
this  question:  Would  Mrs.  Harrington  have 
signed  said  instrument  if  said  representa- 


tions had  not  been  made?  Ans.  No.  Q.  No. 
6.  Were  the  notes  sued  on  placed  in  the 
American  National  Bank,  at  Waco,  and  the 
Waco  State  Bank,  of  Waco,  and,  if  so,  when 
were  tb^ placed  in  said  l>ank,  and  by  whom? 
Ans.  Yes;  the  notes  were  placed  In  the 
Amfflcan  National  Bank  and  the  Waco  State 
Bank,  of  Waco,  Tex.,  on  the  13th  or  14th  of 
October,  1889,  by  goloman  and  BosenthaL 
Q.  No.  7.  If  you  have  found  that  said  notes 
were  placed  in  said  banks,  and  bave  found 
when  and  by  whom  they  were  placed  there. 
In  answer  to  the  sixth  question,  then  you 
will  answer  this  question:  Fw  what  pur- 
I>ose  were  they  placed  In  said  hanks?  Was 
there  any  agreement  made  at  said  time?  If 
ao,  state  what  such  agreement  was,  and 
who  made  It  or  who  were  the  parties  to 
such  agreement?  Ans.  (a)  The  said  notes 
were  placed  in  the  banks  as  collateral  securi- 
ty, (b)  Yes.  (c)  They  were  Intended  to  se- 
cure the  indebtedness  of  Lessing,  Soloman  ft 
Rosenthal,  and  the  agreement'was  that  aft- 
er said  banks  had  been  paid,  then  H.  Kemp- 
aer  was  to  hold  said  notes  till  he  was  paid 
by  Lessing,  Soloman  &  Bosenthal,  and  then 
to  be  held  by  H.  B.  Claflln  &  Co.  till  they 
were  paid.  Q.  No.  8.  Was  there  any  agree- 
ment with  Lessing,  Soloman  A  Rcsentbal 
that  said  banks  were  to  hold  said  notes  as 
security  for  any  debts,  and,  if  so,  who  made 
the  agreement  and  when  was  it  made,  and 
for  what  debt?  Ans.  Yes;  there  was  an 
agreement  l)etween  the  Waco  banks  and 
Lessing,  Soloman  &  Rosenthal,  that  after 
said  banks  had  been  paid  their  claims,  the 
notes  should  be  turned  over  to  H.  Kempner. 
This  agreement  was  made  about  October  13 
or  14,  1889.  Q.  No.  9.  Was  there  any  agree- 
ment between  H.  Kempner  and  Lessing, 
Soloman  &  Bosenthal  with  reference  to  the 
Waco  banks  holding  said  notes  as  securi- 
ty for  the  debt  of  H.  Kempner  against  Les- 
sing, Soloman  &  Bosenthal,  and,  if  so,  state 
the  date  of  such  agreement  and  what  the 
agreement  was?  Ans.  There  was.  Lessing, 
Soloman  &  Rosenthal  agreed,  about  the  13tb 
or  14th  of  October,  1889,  that  after  the  Waco 
banks  had  been  paid  they  should  turn  over 
the  said  notes  to  H.  Kempner,  he  to  hold 
them  till  he  was  paid,— and  then  turn  them 
over  to  H,  B.  Clnflln  &  Co.,  of  New  York. 
Q.  No.  10.  If  in  answer  to  question  No.  9 
you  have  found  that  there  was  such  an 
agreement  and  have  stated  its  date  and 
terms,  then  you  will  answer  this  question: 
Was  the  firm  of  Lessing,  Soloman  &  Rosen- 
thal at  said  time  indebted  to  H.  Kempner? 
Ans.  The  evidence  shows  they  were.  Q.  No. 
11.  If  in  answer  to  question  No.  10  you  have 
found  and  stated  that  the  firm  of  Lessing, 
Soloman  &  Bosenthal  were  Indebted  to  H. 
Kempner  at  said  time  mentioned  In  said 
question,  then  you  will  answer  this  ques- 
tion: Has  the  debt  of  H.  Kempner  been 
paid?  If  so,  when  and  by  whom?  Ans. 
The  debt  of  H.  Kempner  was  paid  by  H.  S. 
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Glaflin  &  Co.  in  the  spring  of  1S90.  Q.  No. 
12.  If  yoTi  hare  found  that  the  Instrument 
of  date  February  20,  1880,  purporting  on  Its 
face  to  be  a  deed  executed  by  J.  R.  Harring- 
ton and  wife  to  Soloman  and  Rosenthal, 
was  a  mortgage,  and  not  a  deed,  and  if  you 
hare  further  found  that  said  notes  were 
placed  with  said  banks  at  Waco  to  be  held 
by  the  banks  as  security  for  the  debt  of  H. 
Kempner  against  the  firm  of  Leasing,  Solo- 
man  &  Rosenthal,  then  you  will  state  wheth- 
er or  not,  at  the  time  said  notes  were  placed 
■with  said  banks  as  security  for  the  debt  of 
H.  Kempner,  the  said  Kempner  knew,  or 
liad  any  knowledge,  that  said  security,  of 
date  February  20,  1888,  was  a  mortgage  and 
not  a  deed?  Ans.  Nothing  shows  that  H. 
Kempner  knew  or  had  any  knowledge  that  the 
«aid  security  was  a  mortgage  and  not  a  deed. 
<Q.  No.  18.  Was  the  firm  of  Leasing,  Soloman 
&  Rosenthal  Indebted  to  the  plaintilf,  H.  B. 
Glaflin  &  Co.,  during  the  years  1889  and  18907 
Ans.  The  CTldence  shows  that  Lesslng,  Solo- 
man &  Rosenthal  were  Indebted  to  H.  B. 
Glaflin  &  Co.  in  1889  and  1890.  Q.  No.  14. 
When  did  the  plaintitT,  H.  B.  Glaflin  ft  Co.. 
obtain  possession  of  the  notes  sued  upon, 
and  from  whom  did  they  obtain  such  pos- 
session of  such  notes,  and  for  what  purpose 
did  they  come  Into  possession  of  such  notes? 
Ans.  In  the  spring  of  1890,  from  the  banks 
of  Waco,  by  an  order  from  H.  Kempner  for 
the  purpose  of  obtaining  the  control  and  get- 
ting the  possession  of  all  the  collaterals  that 
H.  Kempner  held  against  Lesslng,  Soltfman 
&  Rosenthal.  Q.  No.  15.  Did  said  Waco 
banks  hold  the  notes  sued  on  as  security  for 
the  debt  of  H.  B.  Claflln  &  Co.  against  Les- 
slng, Soloman  &  Rosenthal;  if  so,  state  when 
and  by  whom  the  agreement  by  which  the 
said  banks  were  to  hold  such  notes  as  secu- 
rity for  the  claims  and  debts  of  H.  B.  Glaflin 
&  Co.  was  made,  and  what  such  agreement 
was?  Give  its  terms.  If  you  can't  state  the 
exact  date  of  such  agreement,  then  state 
whether  it  was  before  or  after  November  19, 
18S9.  Ans.  The  notes  were  held  by  the 
Waco  bank  aforesaid  to  secure  the  indebt- 
edness of  H.  B.  Claflln  &  Co.  after  said 
banks  and  H.  Kempner  were  paid,  on  an 
agreement  made  before  November  19,  1889. 
•Q.  No.  16.  Did  H.  B.  Claflln  &  Co.  ever  have 
In  their  hands  sufllclent  property  and  collat- 
«rals  of  Lesslng,  Soloman  ft  Rosenthal's  to 
l)ay  the  indebtedness  of  said  Lesslng,  Solo- 
man ft  Rosenthal  to  the  said  H.  B.  Claflln 
ft  Co.?  Ans.  The  evidence  shows  they  did 
not.  Q.  No.  17.  Has  the  debt  of  H.  B.  Claf- 
lln ft  Co.  against  Lesslng,  Soloman  ft  Rosen- 
thal ever  been  paid?  Ans.  The  evidence 
shows  that  the  debt  of  H.  B.  Claflln  ft  Co. 
against  Lesslng,  Soloman  ft  Rosenthal  has 
nevCT  been  paid  in  full."  There  was  evi- 
dence to  sustain  these  findings.  In  defer- 
ence to  the  verdict  we  adopt  the  above  find- 
ings and  such  additional  findings  as  are  con- 
tained in  the  opinion. 


Conclusions  of  Law. 

1.  It  Is  contended  tiiat  the  court  erred  In 
refusing  to  reform  the  Judgment  and  ren- 
der Judgment  for  tlie  defendants,  for  the  rea- 
son that  the  notes  sued  on  were  barred  by 
the  statute  of  limitations  of  four  years.  The 
notes  were  dated  February  28,  1889,  and  the 
first  matured  November  16,  1889,  and  one 
each  year  thereafter.  The  notes  contained 
the  following  election  clause:  "It  is  under- 
stood and  agreed  that  failure  to  pay  tliis 
note,  or  any  Installment  of  interest  thereon 
when  due,  shall,  at  the  election  of  the  h<dder 
of  them,  or  any  of  them,  mature  all  notes 
this  day  given  by  me  to  A.  3.  Soloman  and 
M.  N.  Rosenthal  in  payment  of  said  proper- 
ty." The  first  note  matured  and  was  not 
paid.  The  holder  of  the  notes,  on  November 
6,  1890,  Instituted  suit  thereon  in  the  Coited 
States  circuit  court  at  Waco.  Tliat  salt 
was  dismissed,  and  the  present  suit  was  filed 
April  24, 1804.  Tlie  first  note,  which  matured 
November  15, 1889,  was  admittedly  barred,  and 
no  Judgment  was  had  thereon.  The  failnrs 
to  pay  the  first  note  maturing  did  not,  ipso 
facto,  mature  the  remainder  of  the  notes. 
Whether  such  failure  should  have  the  effect 
of  maturing  the  remainder  of  the  notes  de- 
pended upon  the  exercise  by  the  holder  of 
his  option  or  election  to  declare  them  due,  by 
suit  or  otherwise.  This  election  was  not  ex- 
ercised until  the  suit  was  instituted  in  the 
United  States  court,  which  was  November 
B,  1890,  and  the  statute  was  not  put  Into 
operation  as  to  the  remainder  of  the  notes 
until  that  date,  which  was  less  than  four 
years  prior  to  the  institution  of  this  suit. 
Plow  Co.  v.  Webb,  141  U.  S.  616,  12  Sup.  Ot 
100,  35  L.  Ed.  879;  Association  v.  Stewart 
(Tex.  Sup.)  61  S.  W.  387;  Wood,  Llm.  Act 
p.  296;  Harrold  v.  Warren  (Tex.  Civ.  App.) 
46  S.  W.  057. 

2.  It  Is  Insisted  that  the  second,  third,  and 
fifth  answers  of  the  Jury  to  tlie  questions 
propounded  by  the  court  showed  that ,  the 
making  of  the  deed  of  February  20.  1889. 
was  not  a  voluntary  act  of  Mrs.  Harrington. 
but  that  she  was  Induced  to  execute  the  same 
at  the  Instance  and  upon  the  representation 
of  her  husband,  and  that  her  husband  In- 
duced her  to  sign  at  the  instigation  of  Rosen- 
thal, who  knew  that  Mrs.  Harrington  had  re- 
fused to  sign  any  more  papers.  In  the  sec- 
ond clause  of  the  court's  charge  the  Jury 
were  Instructed  that  they  should  find  said 
deed  to  be  what  it  purported  to  be.  that  Is, 
an  absolute  deed,  unless  they  should  believe 
from  a  prc^nderance  of  the  evidence  that 
it  was,  at  the  time  of  its  execution,  intended 
by  all  parties  tliereto  to  be  a  mortgage.  The 
court,  in  the  fifth  clause  of  its  charge,  in- 
structed the  Jury  fully  as  to  what  would  con- 
stitute a  mortgage.  The  Jury  found,  in  an- 
swer to  question  No.  1,  that  the  deed  of  Feb- 
ruary 20,  1889,  was  Intended  as  an  absolute 
deed.  The  answers  of  the  Jury  to  questions 
Nos.  2,  3,  4,  and  5,  when  considered  in  the 
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light  of  the  charge,  show  that  the  inBtrument 
of  February  20,  1889,  was  not  intended  as 
a  mortgage.  It  Is  contended  that  It  is  appar- 
ent from  the  evidence  that  Rosenthal  per- 
petrated a  fraud  upon  Harrington  and  wife 
In  procuring  the  execution  of  the  deed.  The 
answer  to  question  No.  4,  that  Rosenthal 
asked  Harrington  to  get  his  wife  to  sign  the 
iustrument,  is  not  a  finding  that  Rosenthal 
fraudulently  secured  Mrs.  Harrington's  sig- 
nature to  the  deed;  nor  does  it  show  that  be 
suggested  any  fraudulent  means  to  Mr.  Har- 
rington by  which  he  was  to  procure  his 
wife's  signature  to  the  deed.  The  jury  no- 
wb»e  found  that  Rosenthal  perpetrated  a 
fraud  upon  either  Harrington  or  his  wife. 
The  answer  to  question  No.  3  negatlres  the 
suggestion  that  Rosenthal  suggested  any 
fraudulent  means  to  secure  Mi-s.  Harring- 
ton's signature  to  the  deed.  The  evidence 
was  sufficient  to  justify  the  jury  in  finding 
that  neither  Harrington  nor  his  wife  was  in- 
duced to  execute  the  Instrument  by  reason  of 
any  fraud  on  the  part  of  Rosenthal.  The  ev- 
idence further  justified  them  in  finding  that 
the  instrument  was  an  absolute  deed.  The 
issue  as  made  by  the  pleadings  was  whether 
the  deed  of  February  20,  1889,  was  what  it 
purported  to  be,  an  absolute  deed,  or  whether 
it  was  a  mortgage.  The  jury  found  it  to  be 
an  absolute  deed.  If  It  conld  be  said  that 
by  the  answer  to  question  No.  3  Harrington 
and  wife  contemplated  they  should  have  the 
right  of  repurchasing  the  property  at  $500 
less  than  they  sold  It  for,  this  would  not  ev- 
idence a  mortgage.  The  debt  of  Leasing, 
Soloman  &  Rosenthal  was  extinguished  when 
the  deed  was  made.  Five  days  thereafter 
Harrington  went  to  Waco  and  repurchased 
the  property  at  $500  less  than  he  sold  It 
for,  the  notes  herein  sued  on  being  the  con- 
sideration for  said  repurchase.  Had  the  Is- 
sue been  raised  that  these  transactions  evi- 
denced a  conditional  sale  of  the  homestead, 
and  the  jury  so  found,  it  seems  that  this 
would  not  have  defeated  the  conveyance. 
Astugueville  v.  Loustaunau,  CI  Tex.  233;  An- 
drews V.  Bouham  (Tex.  Clv.  App.)  46  S.  W. 
902. 

3.  It  Is  insisted  that  the  answers  of  the 
jury  to  questions  Nos.  7,  9,  and  16  are 
against  the  weight  of  the  evidence  in  that 
the  evidence  shows  that  the  notes  were  de- 
posited In  the  banlcs  as  collateral  security 
for  the  Lessing,  Soloman  &  Rosenthal  in- 
debtedness to  the  banks,  with  the  under- 
standing that  when  the  banks  were  paid  they 
were  to  go  to  H.  Kempner  of  Galveston, 
Tex.,  and  the  evidence  does  not  show  that 
they  were  to  ultimately  go  to  H.  B.  Claflln  & 
Co.  There  was  evidence  both  ways  on  this 
issue.  The  evidence  was  sufficient  to  justify 
the  jury  in  finding  as  they  did  In  answer  to 
said  questions  Xos.  7,  9,  and  15,  In  effect 
that  the  notes  were  deposited  with  the  banks 
as  collateral  security  for  the  indebtedness 
of  Leasing,  Soloman  &  Rosenthal  to  the 
banks,  with  the  understanding  that  when  the 


debts  of  the  banks  were  paid  they  were  to 
go  to  H.  Kempner  of  Galveston,  and,  when 
his  debt  was  paid,  to  H.  B.  Claflln  &  Co., 
the  appellee.  Claflln  v.  Harrington  (Tex. 
Civ.  App.)  56  S.  W.  370. 

4.  Appellants  contend,  In  their  third  and 
fourth  assignments  of  error,  that  the  court 
erred  in  excluding  the  fourth  cross  interroga- 
tory of  the  witness  A.  J.  Soloman,  and  his 
refusal  to  answer  said  Interrogatory,  for  the 
reason  that  the>  refusal  of  said  witness  to 
answer  said  Interrogatory  was  a  circumstance 
tending  to  impeach  the  character  of  said  wit- 
ness, and  was  material,  in  that  It  affected 
the  weight  to  be  given  to  the  other  evidence 
of  said  witness.  The  Interrogatory  referred 
to  is  as  follows:  "Were  Lessing,  Soloman  & 
Rosenthal  Insolvent  and  In.  a  failing  condition 
on  the  date  of  your  pretended  purchase  of 
said  notes?"  Neither  Soloman  nor  Rosenthal 
was  a  party  to  this  suit  The  evidence  shows 
that  John  Claflln  and  George  Armstnong  were 
permitted  to  testify,  and  did  testify,  that 
Lessing,  Soloman  &  Rosenthal  were  not  in- 
solvent at  the  time  plaintiff  purchased  the 
notes.  The  uncontroverted  evidence  Is  that 
Leasing,  Soloman  &  Rosenthal  did  fail  to  pay 
appellees,  and  still  owe  them  a  large  amount. 
The  witnesses  Claflln  and  Armstrong  stated. 
In  answer  to  cross  interrogatory  No.  4,  in  ef- 
fect, that  the  reason  that  their  debt  was  not 
paid  was  on  account  of  Rosenthal  and  Solo- 
man appropriating  the  proceeds  of  a  large 
quantity  of  cotton  to  their  own  use.  This 
was  an  attempt  to  impeach  a  witness  by  a 
single  transaction  tending  to  show  a  want  of 
integrity  on  the  part  of  the  witness  when  the 
transaction  itself  was  not  material  to  any  is- 
sue in  the  case.  The  evidence  was  not  ad- 
missible for  the  purpose  of  impeaching  the 
witness. 

6.  Appellants,  In  their  fifth  assignment  of 
error,  complain  of  the  action  of  the  court 
In  permitting  the  witness  G.  D.  Tarlton  to 
testify  as  to  what  occurred  between  himself 
as  notary  and  Mrs.  Harrington  at  the  time  he 
took  her  acknowledgment.  Mrs.  Harrington 
had  testified  that  she  would  not  have  execut- 
ed said  deed  If  she  had  known,  or  believed, 
that  she  was  conveying  her  land  absolutely 
to  the  said  Soloman  and  Rosenthal.  The  wit- 
ness Tarlton  states  that  he  explained  to  her 
the  instrument,  and  told  her  that  it  was  an 
absolute  deed  to  the  property;  that  she  seem- 
ed to  understand  what  was  said  to  her;  and 
he  further  testified  that  she  acknowledged 
the  deed.  His  testimony,  we  think,  was  In 
rebuttal  of  what  Mrs.  HarrUigton  had  testi- 
fied to,  and  there  was  no  error  In  admitting 
the  same.  It  did  not  add  to  or  strengthen  the 
certificate  of  the  notary;  nor  did  it  tend  to 
Impeach  it. 

6.  Appellants'  seventh  assignment  of  error 
complains  of  the  action  of  the  court  in  refus- 
ing to  submit  their  first  special  issue  request- 
ed by  defendant,  reading  as  follows:  "State 
whether  or  not  Mrs.  Harrington  was  induced 
to  sign  the  deed  from  J.  R.  Harringtou  and 
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herself  to  Soloman  and  Rosenthal  by  rea«on 
of  the  fraudulent  acts  or  conduct  of  ber  hus- 
band, J.  R.  Harrington."  The  special  charge 
requested  by  appellants  reads:  "In  connec- 
tion with  the  submission  of  the  foregoing 
special  Issue  No.  1,  the  defendants  ask  the 
court  to  Instruct  the  Jury  that  fraud,  like 
any  other  fact,  may  be  proved  by  circumstan- 
tial evidence,  and  that  It  is  not  necessary 
that  the  party  perpetrating  the  fraud  Intend- 
ed, at  the  time,  to  perpetrate  a  fraud,  but,  if 
you  find  from  the  evidence  that  representa- 
tions In  this  case,  If  any  were  made  by  J. 
R.  Harrington  to  bis  wife,  and  that  said 
representations  bad  the  effect  to  cause  ber  to 
believe  that  the  execution  of  the  deed  in 
question  was  for  a  purpose  other  than  an  ab- 
solute conveyance  of  the  land  In  question, 
and  she,  in  fact,  l>elleved  from  said  repre- 
sentations that  said  conveyance  was  for  a 
purpose  other  than  an  absolute  conveyance, 
then,  in 'law,  bis  conduct  to  his  wife  would 
be  fraudulent  The  defendants  pleaded,  in 
substance,  that  Harrington  told  his  wife  they 
would  have  to  give  a  mortgage  on  their  land; 
that  Rosenthal  requested  Mrs.  Harrington's 
husband  to  explain  the  purpose  of  making 
the  deed,  and  she  signed  the  same  believing 
that  it  was  to  secure  her  husband's  debts. 
There  Is  no  evidence  that  Harrington  told  his 
wife  they  would  have  to  give  a  mortgage  on 
the  land;  there  Is  no  evidence  that  Rosenthal 
told  HaiTlngton  to  explain  to  his  wife  that 
the  purpose  of  making  the  deed  was  to  give 
a  mortgage  on  their  homestead,  or  to  secure 
bis  Indebtedness.  The  evidence  did  not  sus- 
tain tlie  Issue  of  fraud  upon  Mrs.  Harrington, 
as  charged  in  defendants'  pleading,  and,  for 
this  reason,  the  court  did  not  err  In  refusing 
to  submit  said  special  issue  and  special 
charge.  The  evidence  does  not  show  that 
Rosenthal  Induced  Harrington  to  perpetrate  a 
fraud  upon  Mrs.  Harrington.  Nor  does  It 
show  that  Rosenthal  had  any  knowledge  that 
Harrington  had  perpetrated  a  fraud  upon  his 
wife.  The  questions  submitted  by  the  court 
fairly  covered  all  the  Issues  raised  by  the 
pleadings  and  evidence. 

We  have  carefully  examined  the  several 
assignments  of  error  not  discussed,  and  now 
conclude  that  they  present  no  reversible  er- 
ror. 

Finding  no  error  In  the  record  the  Judg- 
ment is  affirmed.    Affirmed. 


MATTHEWS  v.  MISSOURI,  K.  A  T.  RY.  CX). 

OF  TEXAS.  I 

(Court  of  Civil  Appeals  of  Texas.    Dec.  21, 

1901.) 

SWITCHMAN— ACCIDENTAL    DEATH— ACTION 

FOR    DAMAOKS— CONTRIBUTORY   NEG- 

LIOBNCE;— INSTRUCTED  VERDICT. 

The  uncontradicted  evidence  hi  an  action 
for  the  death  of  a  Rwitchmnn  in  charge  of  an 
engine  showed  that  in  movin;;  the  enj^inc  into 
a  switch  the  engineer  was  Koveiued  by  his  sig- 

'■  Writ  of  error  denied  by  supreme  court. 


nals;  that  he  had  signaled  the  en^^eer  to  teck, 
and  that  it  was  his  dnt7  to  inform  him  bj  sig- 
nal or  otherwise  that  he  had  gone  too  far  or 
not  far  enough  on  the  throw  rail;  that  ths 
switchman,  being  on  the  footboard  of  the  ten- 
der, was  in  a  better  position  to  see  and  Iroow 
the  position  of  the  engine,  and  must  have 
known  of  the  danger  of  attempting  to  throw 
the  switch  while  the  engine  was  on  or  moving 
over  the  feather  rail.  So  far  as  the  evidence 
showed,  the  engineer  had  a  right  to  expect  a 
signal  for  him  to  stop  before  reaching  the 
feather  rail,  but  without  further  signal  decedent 
nuide  the  attempt  to  throw  the  switdi,  and  was 
fatal!  T  injured  by  the  lever,  which  struck  him 
in  the  stomach.  Held,  that  the  court  properly 
instructed  a  verdict  for  defendant,  decedent  be- 
ing guilty  of  contributory  negligence. 

Appeal  from  district  court,  HIU  county; 
Wm.  Poindexter,  Judge. 

Action  by  L.  D.  Matthews  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

W.  E.  Dycas  and  W.  S.  Essex,  for  appel- 
lant T.  S.  Miller  and  Ramsey  &  Odell,  for 
appdlee. 

RAINEY,  a  J.  The  appellant  sued  to  re- 
cover for  damages  sustained  by  the  death 
of  his  son,  Henry  A.  Matthews,  whose  death 
was  caused  by  the  alleged  negligence  of  ap- 
pellee's employes.  The  defendant  pleaded 
the  general  denial,  and  specially  contribu- 
tory negligence  on  tiie  part  of  the  said  Henry 
A.  Matthews.  Tlie  court  instructed  a  ver- 
dict in  favor  of  defendant  on  the  ground  that 
deceased  was  guilty  of  contributory  negli- 
gence, and  therefore  plaintiff  was  not  enti- 
tled to  recover.  A  verdict  and  Judgment 
were  rend^ed  accordingly,  and  appellant  as- 
signs the  action  of  the  court  as  error. 

No  controversy  arises  on  the  facts  as  to 
plaintiff's  cause  of  action  had  the  right  exist- 
ed in  the  son  bad  be  survived  the  injury. 
The  testimony  concerning  the  Injury  consists 
of  three  witnesses,  as  follows: 

E.  O.  Dearman  testified:  "I  am  In  tlie  em- 
ploy of  the  M.,  K.  A  T.  Ry.  Co.  at  Hillaboro, 
and  bave  been  Ip  their  employment  since 
December.  I  knew  Henry  A.  Matthews  for 
about  thirty-six  hours  prior  to  his  death. 
Worked  in  the  same  yard  with  him.  I  was 
foreman  of  the  yard.  I  remember  the  morn- 
ing he  met  bis  death.  When  the  Dallas  Fly- 
er came  In  that  morning  from  tbe  north,  I 
was  standing  on  the  east  side  of  the  passen- 
ger station  at  HiUsboro.  The  switch  engine 
that  Matthews  worked  with  was  standing  on 
what  we  call  'Ft.  Worth  main  track,'  west 
or  just  north,  rather,  of  the  crossing  south  of 
the  passenger  station.  There  was  a  switch 
Just  south  of  this  crossing.  The  Dallas  train 
pulls  in  from  the  south  and  stands  there. 
It  was  at  a  point  Just  north  of  the  Dallas 
train  just  east  of  the  depot  We  generally 
make  the  cut  of  this  train  at  this  place. 
This  train  goes  north  to  Dallas.  (Witness 
identified  sketch  which  showed  where  the 
switch  engine  stood,  etc.)  It  is  something 
inside  of  a  hundred  feet  down  to  the  switch 
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ttom  the  crossing.  The  Dallas  train  came  in 
that  morning  as  usual.  I  waa  at  the  place 
where  the  accident  occurred.  After  the  Dal- 
las  train  comes  In,  tve  generally  back  the 
switch  engine  up  the  main  track  and  come  In 
on  the  rear  of  his  train.  That  comes  In  from 
the  south.  The  engine  Is  headed  north,  and 
customarily  stands  at  the  point  indicated  on 
the  sketch,  between  the  depot  and  the  cross- 
ing. As  soon  as  the  train  comes  In,  the  en- 
gine moves  down  till  It  gets  to  a  point  south 
of  the  switch,  and  then  runs  in  here  on  the 
Dallas  truck,  and  does  the  switching  for  the 
Dallas  train.  Fnmi  the  time  this  train  ar- 
rived, and  some  minutes  before,  I  did  not  see 
Matthews,  and  until  thirty  minutes  probably 
after  It  arrived.  When  I  saw  him  he  was 
carried  Into  the  freight  depot  at  HiUsboro. 
About  thirty  minutes  after  the  accident  I 
bad  a  talk  with  Mr.  Oolding,  the  engineer. 
The  switch  engine  did  not  come  up  with  its 
usual  promptness  to  do  the  switching  for 
the  Dallas  train.  It  stopped  south  of  the 
■witch  about  twenty  feet  It  stayed  there 
nntil  I  wait  after  it.  I  did  not  see  any  one 
get  out  of  the  engine.  I  ran  the  engine  up, 
and  coupled  It  onto  the  rear  of  the  train. 
There  la  an  open  view  of  this  trade.  The 
switch  in  question  la  what  we  call  a  'split 
switch.'  It  worked  with  a  lever.  In  throw- 
ing it  you  throw  one  rail.  The  lever  Is  raised 
out  of  one  socket  and  lowered  Into  another. 
It  Is  usual.  If  a  train  had  just  run  in  oa  the 
Dallas  track.  In  order  to  keep  the  main  Itaie 
open  I  would  throw  the  rail  beck  kept  lock- 
ed, I  think.  The  switch  la  operated  this 
way:  If  a  train  had  Juat  run  In  on  the  Dallas 
branch.  In  order  to  keep  the  main  line  open 
I  would  throw  the  rail  back,  and  make  the 
main  line  of  the  west  track  perfectly  clear, 
and  to  do  this  would  raise  the  lever  and  put 
It  In  the  socket  It  requires  force  to  turn 
the  lever  and  move  the  rail.  The  lever  bangs 
down.  You  unlock  the  switch,  raise  the  le- 
ver, and  pull  it  around,  and  ht  doing  so  you 
pull  the  weight  of  the  light  rail.  Tbe  rail 
does  not  move  very  easily.  This  switch 
worked  rather  hard.  The  target  at  the  top 
of  the  switch  Is  so  constructed  that  for  tbe 
Ft  Worth  main  line  the  target  shows  white. 
To  throw  it  around  for  the  Dallas  side  It 
shows  red.  After  a  train  has  passed  In  on 
the  Dallas  branch  from  the  south,  the  red 
target  will  stand  up  In  plain  view.  In  day- 
light It  can  probably  be  seen  tor  a  quarter 
of  a  mile  from  each  direction.  If  the  main 
tine  is  open,  and  the  Dallas  track  closed,  tbe 
switch  target  will  show  white.  When  the 
■witch  is  open  for  the  Dallas  track,  it  will 
■liow  red.  And  tn  this  way  tbe  engineer 
may  know  whether  It  is  Dallas  or  Ft  Worth 
track  that  is  op«i.  At  that  time  I  had  been 
working  as  foreman  of  that  crew  for  about 
(our  months.  Matthews  bad  only  come  in 
a  day  or  two  before  to  work  with  me  on  this 
particular  switch.  I  don't  know  where  he  was 
working  unless  it  was  tbe  Ilillsboro  south 
yards.    When  the  Dallas  switch  is  open,  the 


east  rail  of  the  switch  would  be  away  from 
the  west  rail  of  the  main  track.  These  split 
or  feather  rails  are  the  switch  rails.  The 
west  rail  would  be  against  the  west  rail  of 
the  main  track.  If  the  engine  has  nm 
through  without  the  switch  being  turned,  it 
would  generally  break  the  switch,  or  bend 
some  of  its  connections,  or  break  tbe  rail 
probably.  If  any  one  went  to  oyen  the 
switch,  and  raised  the  lever,  and  Just  about 
the  time  the  lever  was  raised  the  engine  was 
run  up  the  split  rail  and  the  party  raising 
the  lever  had  Just  completed  the  act  of  rais- 
ing It  the  efTect  would  be  quite  a  force  on 
the  switch  lever.  It  would  be  violently 
thrown.  At  night  a  light  is  kept  on  thesa 
switch  stands.  I  don't  remember  whether 
lights  are  so  arranged  that  when  tbe  switch 
Is  turned  for  the  Dallas  branch  it  shows  red. 
when  for  Ft  Worth  line  It  shows  greea.  The 
lights  are  generally  turned  out  from  5:30  to  6 
o'clock  in  the  morning  at  that  time  of  the 
year.  When  the  lights  are  turned  out  It  is 
usually  light  enough  to  see  the  targets  on  the 
switch  stands.  Don't  remember  whether 
this  particular  morning  was  cloudy  or  clear. 
The  switch  engine  stood,  I  Judge,  about 
three  hundred  feet  north  of  the  switch,  and 
about  one  hundred  feet  north  of  the  cross- 
ing, before  the  switchman  was  hurt  Proba- 
bly about  one  and  a  half  minutes  is  usually 
occupied  in  running  the  engine  from  the 
place  where  it  usually  stands  down  to  the 
stands  and  up  the  Dallas  track,  so  as  to 
make  connection  with  the  Dallas  train.  On 
this  particular  morning  It  took  from  five  to 
seven  minutes.  It  was  the  delay  that  caused 
me  to  go  down  to  the  switch.  Matthews  waa 
considered  a  good  workman,  so  far  as  I 
know.  He  only  worked  with  me  that  one 
night  His  salary  as  $2.93  per  day  or  night 
He  usually  began  work  at  7  in  the  evening 
and  laid  oil  at  7  in  the  morning.  When  you 
take  the  lever  out  of  the  socket  and  start 
to  turn  it  around,  tbe  white  or  red  target  as 
the  case  may  be,  keeps  pace  with  the  switch 
beam  that  you  are  working,  so  that  if  the 
white  light  Is  showing  on  the  Ft  Worth 
switch,  and  you  turn  the  lever,  the  red  light 
will  appear  Instead  of  the  white.  I  do  not 
usually  ride  on  tbe  switch  engine,  but  I  often 
walk  by  the  switch.  As  I  remember  it  if 
the  switch  Is  thrown  for  the  main  track,  the 
lever  is  on  the  east  and  if  it  Is  thrown  for 
tbe  Dallas  brandi  It  is  on  the  west;  but  I 
can't  say;  it  may  be  the  opposite.  It  has 
been  some  time  since  I  worked  with  that 
switch.  The  lever,  In  throwing,  faces  east  and 
west  If  you  wanted  to  ai)proach  a  switch, 
you  would  approach  it  from  the  north,  and 
in  throwing  a  switch  from  tbe  Dallas  track 
to  the  Ft  Worth  track  your  face  would  be  to 
the  south  and  your  back  toward  the  north, 
or  toward  tbe  engine."  Cross-examined: 
"The  switching  crew  was  composed  of  three 
men,— Mr.  Matthews,  Mr.  Baty,  and  myself. 
The  diagram  or  sketch  represents  the  main 
line  going  to  Dallas  east  of  the  depot;    the 
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main  line  on  the  west  side  going  to  Ft 
Worth.  Just  before  the  injury  the  Dallas 
train  arrived  from  the  south.  This  was  the 
through  train  to  Dallas  called  the  'Flyer.' 
There  was  another  train  made  up  here  that 
went  to  Ft.  Worth  as  a  passenger  train. 
Both  left  about  the  same  time.  The  Ft. 
Worth  was  made  partly  from  the  train  that 
came  in  from  the  south  and  partly  coaches 
here  in  Hlllsboro.  When  the  Dallas  train 
arrived,  we  had  already  made  op  as  much  of 
the  B*t.  Worth  train  as  could  be  made  of  the 
cars  here.  The  switch  engine  was  south  of 
that  part  of  the  Ft  Worth  train  that  we  had 
made  up.  And  when  the  Dallas  train  came 
in  the  switch  engine  ran  south,  and  went  In- 
to the  Dallas  track,  to  take  some  coaches 
out  and  put  them  on  the  Ft.  Worth  train. 
It  was  almost  Immediately  east  of  the  depot 
near  the  Dallas  track.  Mr.  Baty  usually 
stayed  with  me  on  the  opposite  side  of  the 
Dallas  track.  I  generally  stayed  on  the  plat- 
form, and  Mr.  Baty  east  of  the  Dallas  main 
track,  while  the  other  man  took  the  engine, 
and  while  we  made  the  cut  on  the  Dallas 
main  line.  The  other  man  was  Matthews. 
In  the  movement  of  the  engine  the  engineer 
was  guided  by  the  signals  from  Mr.  Mat- 
thews. He  was  the  switchman  In  charge  of 
the  engine.  When  the  Dallas  train  pulled 
in,  he  gave  the  engineer  the  signal,  and  the 
engineer  ran  his  engine  south,  so  he  could 
come  in  on  the  Dallas  track.  The  engineer 
was  guided  and  governed  entirely  by  Mr. 
Matthews  in  the  movement  of  the  engine,  he 
being  the  switchman  who  was  in  charge  of 
It  for  the  purpose  of  signaling  It  to  move 
about  the  yards.  I  Judge  tliat  the  switch- 
man could  see  the  lights  on  the  targets  as 
well  as  the  engineer.  I  never  noticed  any- 
thing imusual  about  this  particular  switch  so 
far  as  I  could  understand  it  It  was  In 
good  condition.  It  was  In  the  right  place, 
and  conducted  like  other  switches."  Redi- 
rect examination:  "From  where  the  engi- 
neer was,  he  could  plainly  see,  by  looking 
oat  whether  a  white  or  red  target  was  In 
view.  If  the  lamp  was  burning,  he  could 
see  whether  the  red  or  green  light  was  on, 
If  either  was.  Mr.  Oolding  had  been  at  work 
here  about  five  years.  I  did  not  notice  the 
engine  that  morning  until  It  stopped  on  the 
other  side.  The  engineer  Is  guided  both  by 
the  signals  of  the  switchman  and  by  the 
target  I  don't  think  he  Is  supposed  to  run 
through  a  switch  because  somebody  made 
him  a  signal.  If  be  knew  the  switch  was 
wrong,  it  is  not  his  business  to  run  through  It 
because  somebody  tells  him  to." 

F,  W.  Torrence  testified:  "I  am  engaged 
In  firing.  Work  for  the  defendant  company 
at  Hlllsboro  and  in  the  south  yards.  I  have 
seen  Henry  A.  Matthews,  but  was  not  ac- 
quainted with  blm.  I  bad  known  him  by 
sight  for  two  or  three  days.  I  remember 
the  morning  he  was  killed.  (Witness  here 
examined  the  sl^etch  marked  'Exhibit  A,' 
and  stated  that  It  correctly  represented  the 


depot,  crossings,  switch,  and  two  tracks.)  I 
remember  when  the  Dallas  train  came  in 
through  the  switch  that  morning.  It  was 
bright  daylight.  We  could  see  plainly  up 
and  down  the  track  when  the  train  came 
in.  I  was  on  the  west  side  of  the  switch 
engine,  up  in  the  cab.  One  of  the  windows 
of  the  cab  is  on  the  left  and  the  other  on 
the  right.  Our  engine  was  somewhere  be- 
tween the  depot  and  the  street  crossing.  I 
Judge  it  was  about  two  hundred  feet  from- 
the  place  where  the  engine  stood  to  the 
crossing,  and  I  think  It  Is  a  little  over  one 
hundred  feet  to  the  crossing  south  of  the 
switch.  North  of  us  the  Ft  Worth  train 
was  being  made  up.  The  Dallas  train  had 
come  in,  and  stopped  Just  east  of  the  depot 
We  then  backed  down  to  the  switch,  the 
front  of  the  engine  to  the  north,  the  tender 
to  the  south.  I  mean  by  liack  down'  that 
we  traveled  south.  Matthews  was  on  the 
footboard  of  the  engine,  and  I  could  not  see 
him  because  be  was  on  the  engineer's  side. 
I  could  not  see  him,  but  understood  be  was 
there.  When  we  stopped,  I  Judge  the  back 
of  the  tender  was  right  even  with  the  switch 
stand.  That  put  the  tender  on  the  feather 
rail.  The  engine  moved  north  a  few  feet— 
about  four  feet  We  then  stopped  perhaps 
a  minute  or  thirty  seconds.  The  engineer 
then  backed  south  through  the  switch.  S. 
E.  Golding  was  the  engineer  in  charge.  Aft- 
er we  got  south  of  the  switch,  the  engine 
stopped,  and  Mr.  GoIdlng  got  out  and  walk- 
ed towards  the  front  end  In  the  direction  of 
the  switch.  He  got  back  Into  the  engine, 
and  ran  In  back  to  the  switch  on  the  Dallas 
branch.  He  was  out  of  the  cab  about  a 
minute.  He  then  said  that  the  lever  struck 
the  switchman  in  the  stomach.  He  said  he 
threw  the  switch  so  the  engine  could  run 
on  the  Dallas  branch.  After  we  moved 
ahead,  I  saw  Matthews  crossing  the  track. 
He  was  bent  over,  and  had  his  hand  on  bis 
stomach.  From  where  the  engine  stoo<l 
north  of  the  crossing,  we  could  see  the 
switch  target  Mr.  Golding  could  see  it 
from  where  he  was,  and  all  the  way  from 
there  down  to  the  switch  Itself.  It  was  on 
his  side.  The  engineer  is  governed  by  sig- 
nals from  the  yard  crew.  He  Is  supposed 
to  look  at  the  switch  target.  I  did  not  see 
Matthews  give  him  any  signals."  Cross-ex- 
amination: "In  moving  a  switch  engine 
about  the  yards  the  engineer  Is  governed  en- 
tirely in  his  movements  by  the  signals  he 
gets  from  the  yard  crew.  He  looks  at  the 
switch  target  Just  as  he  looks  down  the 
track  for  a  broken  rail  or  any  other  ob- 
struction on  the  track,  but  his  signals  to 
back  up  he  gets  from  the  yard  crew.  Mr. 
Matthews  was  In  charge  of  the  engine  as  a 
member  of  the  yard  crew,  and  the  move- 
ment of  the  engine  was  guided  and  directed 
by  him.  This  engine  was  a  switch  engine. 
It  had  different  equipments  from  a  road  en- 
gine. A  road  engine  has  a  cow  catcher,  and 
a  switch  engine  has  none,  but  it  bus  instead 
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a  footboard  that  usually  reaches  down  near- 
ly to  the  track,  on  both  the  front  and  rear 
of  the  engine.  These  boards  are  for  the  con- 
venience of  the  yard  crew  In  getting  on  and 
off  the  engine  In  Its  movements  in  the  yard. 
The  front  was  to  the  north,  the  tender  to 
the  south.  Sir.  Matthews  was  on  the  foot- 
board on  the  engineer's  side  when  the  en- 
gine struck ;  he  being  on  the  east  side  and  I 
on  the  west.  The  switch  stand  Is  on  the 
east  side  of  the  track.  If  Mr.  Matthews 
was  on  the  footboard,  there  was  no  obstruc- 
tion between  him  and  the  feather  rail. 
There  was  nothing  to  obstruct  his  view  of 
the  feather  rail,  or  the  switch  stand,  or  the 
engine  itself.  Supposing  Mr.  Matthews  to 
be  on  the  footboard  on  the  side  south  of  the 
engine,  he  was  near  the  switch  stand,  and 
nearer  the  feather  rail  than  Mr.  Goldlng, 
and  I  suppose  was  In  a  better  position  to  ob- 
serve the  condition  of  the  light,  the  feather 
rail,  the  switch  stand,  than  the  engineer,  or 
any  one  else.  He  was  nearer  the  ground 
when  he  was  on  the  footboard  of  the  en- 
gine." Redirect  examination:  "It  is  a  fact 
that  the  engineer  is  governed  as  well  by  the 
switch  target  as  by  the  switching  crew, 
and,  if  the  white  target  is  still  showing,  he 
knows  that  the  Dallas  switch  is  still  open. 
It  iB  also  a  fact  that  It  was  Matthews' 
place,  as  soon  as  he  opened  the  switch  and 
got  It  turned,  tc  have  given  a  signal  to  the 
engineer,  and  then  the  engine  run  through. 
That  signal  wculd  be  given  by  him  after  he 
got  the  switch  open,  if  It  was  a  'back-up'  sig- 
nal. This  Is  done  by  throwing  the  switch, 
and  giving  the  engineer  some  .motion  to  In- 
dicate that  he  can  go  through.  In  the  day- 
light this  [making  movement  of  his  hand]  Is 
a  'back-up'  signal,  if  you  are  behind  the 
engineer.  The  signal  is  given  when  the 
yard  crew  wants  the  engine  moved."  Being 
asked  if  the  signal  is  given  before  the 
switch  Is  thrown  or  afterwards,  the  witness 
answered:  "I  don't  know.  I  don't  under- 
stand. I  could  not  say  whether  the  switch- 
man would  give  the  signal  before  he  threw 
the  switch  or  not.  The  engine  stopped  on 
the  feather  rail.  I  could  not  say  whether 
Matthews  was  on  the  footboard  or  on  the 
ground  at  that  time.  I  don't  know  whether 
be  had  made  an  attempt  to  operate  the 
switch  at  that  time,  as  the  switch  was  on 
the  opposite  side  from  me,  and  I  could  not 
see  It  The  lliihts  would  indicate  what  the 
condition  of  the  switch  was  at  that  time. 
We  stopped  about  thirty  seconds  after  we 
moved  north.  While  the  engine  was  on  the 
feather  rail,  the  switchman  could  not  oper- 
ate the  switch.  Ue  could  bring  up  the  lever, 
bttt  he  could  not  throw  It,  except  a  certain 
distance.  After  the  engine  stopped,  it 
moved  north  about  four  feet  off  the  feather 
rafl.  It  stayed  there  thirty  seconds,  I  sup- 
pose. It  generally  takes  only  a  second  or 
two  to  operate  the  switch.  The  lever  is  on 
the  north  side  of  the  switch.  Mr.  Matthews 
got  off  the  footboard  of  the  engine  between 


the  crossing  and  the  switch,  about  where 
two  of  the  tracks  come  together,  and  went 
to  the  switch,  and  took  hold  of  the  lever. 
His  back  would  be  to  the  engine  and  his 
face  to  the  south."  Redirect  examination: 
"The  engine  slowed  up  as  It  got  to  the 
switch.  It  slowed  up  some  little  bit  before 
It  got  there."  Recross:  "I  saw  Matthews 
back  by  the  side  of  the  engine,  after  No.  6 
palled  up  on  the  Dallas  'cat  off,'  going  to 
the  rear  end  of  the  engine.  This  was  before 
the  engine  started  back  to  the  switch.  I 
never  saw  him  again  until  after  be  was 
hurt  It  came  to  a  stop.  I  don't  know  how 
long  It  was  in  coming  to  a  stop." 

S.  E.  Goldlng  tesUfled:  "That  he  moved 
from  Alvarado  to  HUlsboro,  Texas,  in  1S95, 
and  had  lived  in  HUlsboro  ever  since.  I  am 
in  the  employ  of  the  railway  company,  and 
daring  the  last  five  or  six  years  I  have  been 
running  a  switch  engine  for  the  defendant. 
I  knew  Henry  A.  Matthews  only  one  night 
He  worked  as  a  member  of  the  switch  crew 
with  the  engine  that  night  only,  but  I  had 
seen  him  in  the  yards  before.  I  remember 
the  incident  of  his  being  injured.  The 
switch  engine  was  standing  north  of  the 
Walnut  street  crossing  before  I  started  to 
the  switch.  This  is  two  or  three  hundred 
feet  north  of  the  switch.  The  headlight  was 
to  the  north  and  the  tender  to  the  south. 
Mr.  Matthews  gave  me  a  signal  to  back  it 
up  When  we  started  he  was  on  the  foot- 
board of  the  engine  on  the  rear  end,  on  my 
side.  I  never  saw  him  get  off  the  footboard 
when  I  made  the  stop  for  the  switch.  I  saw 
I  was  going  too  close  to  the  switch,  so,  in 
order  to  stop,  I  reversed  my  engine.  When 
I  did  the  engine  stopped.  I  looked  out  to 
see  where  Matthews  was.  He  was  Just 
raising  the  lever. when  I  looked  out  The 
lever  struck  him  In  the  side.  He  was  stand- 
ing sidewlse  when  he  raised  it  He  went  to 
close  It.  It  struck  him  right  there.  I  ran 
my  engine  off  of  the  throw  rail  north.  Mr. 
Matthews  threw  the  switch  round,  and  I 
backed  off,  tlien  backed  over  the  switch,  and 
he  could  not  by  that  time  throw  the  switch 
back  for  me.  In  the  meantime  his  breath 
bad  left  him,  and  It  threw  him  over  like  this 
lindlcating  a  bending  position],  I  got  down, 
went  to  him,  and  asked  him  if  he  was  hurt 
too  bad  to  go  on  with  me.  He  said,  'Yes,  I 
can't  go  any  further;'  so  he  sat  down  on  the 
switch  block.  In  the  operation  of  my  engine 
In  the  yard  I  get  my  signals  from  the  switch 
crew."  Cross-examined:  "My  engine  was 
standing  just  clear  of  the  crossing  on  the 
north  side.  Mr.  Matthews  was  on  the  rear 
end  of  the  engine,  on  the  footboard.  He 
then  gave  me  the  signal  to  back  up.  That 
was  the  first  time  I  started.  I  don't  know 
where  between  that  point  and  the  switch 
he  got  off.  He  gave  me  no  signal  between 
the  crossing  and  the  switch.  I  did  not  back 
far  enougk  for  the  tender  to  be  even  with 
the  switch  target,  but  It  was  on  the  rail  that 
was  further  up  than  I  Intended  to:|tgii[^I 
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bad  to  Kverse  my  engine  to  stop.  When 
the  euglue  stopped,  I  looked  out  to  see  if  I 
was  too  close  to  the  switch  or  not  Mr.  Mat- 
thews was  just  raising  the  lever.  I  did  not 
Intend  to  be  on  the  feather  rail.  I  could  see 
that  I  was  too  close  to  the  switch.  It  was 
further  up  than  I  intended  to  go,  and  I  look- 
ed, and  saw  Matthews,  and  the  engine  had 
already  been  reversed.  If  I  bad  stopped  five 
oc  six  feet  short  of  where  I  did  I  don't  sup- 
pose the  beam  would  have  struck  him  in  the 
stomach.  It  requires  force  to  tlurow  a  throw 
rail  around.  If  the  engine  is  not  standing 
on  it,  it  requires  force.  All  switches  require 
a  little  torce  to  move  them.  There  is  no 
danger  of  the  switch  flying  around  unless 
there  is  something  on  the  rail.  If  I  had 
stopped  a  little  sooner,  before  I  got  there, 
the  engine  would  not  have  thrown  the  beam 
around.  As  soon  as  we  got  through  the 
switch  I  stopped,  and  went  back.  Matthews 
was  unable  to  throw  it  I  saw  the  switch 
lever  strike  him  In  the  stomach."  Redirect 
examination:  "The  lever  struck  him  before 
the  engine  moved  north.  I  was  Just  waiting 
for  my  brakes  to  release  so  I  could  more 
north.  It  was  the  duty  of  the  man  who  fol- 
lows the  engine  to  signal  the  engineer  wheth- 
er be  was  gone  too  far  or  not  far  enough 
in  coupling  onto  cars.  I  mean  one  of  the 
switch  crew.  It  was  the  duty  of  Mr.  Mat- 
thews to  Inform  me  by  signal  or  otherwise 
that  I  had  gone  too  far  on  the  throw  rail 
or  nor  far  enough.  I  generally  look  at  the 
switch  tai-get  to  see  what  position  It  is  in. 
I  had  a  plain  view  of  the  target  I  knew 
the  switch.  I  could  see  It  It  was  daylight 
I  knew  the  switch  was  open.  It  was  open 
for  the  Dallas  branch.  I  could  not  stop 
quite  soon  enough.  It  was  my  intention  to 
stop  a  little  sooner,  so  as  to  have  the  switch 
thrown  before  I  went  into  it" 

The  question  for  determination  is,  does 
the  evidence  show  conclusively  that  deceas- 
ed was  guilty  of  contributory  negligence? 
We  have  carefully  considered  the  evidence, 
and  we  have  been  unable  to  discover  any 
fact  that  would  authorize  the  Jury  In  finding 
that  the  deceased  was  not  guilty  of  contribu- 
tory negligence.  The  uncontradicted  evi- 
dence shows  that  the  deceased  was  the 
switchman  at  the  time,  and  in  charge  of  the 
engine;  that  In,  In  moving  the  engine  the 
engineer  was  guided  and  governed  by  sig- 
nals from  him.  He  had  signaled  the  engineer 
to  back  the  engine,  and  the  uncontradicted 
evidence  of  Goldlng,  engineer,  is  that  it  was 
the  duty  of  deceased  to  inform  him,  by  sig- 
nal or  otherwise,  that  he  bad  gone  too  far 
on  the  throw  rail,  or  not  far  enough.  Mat- 
thews, being  on  the  footboard  of  the  tender, 
was  nearer  the  feather  rail  than  the  engi- 
neer, and  was  in  a  better  position  to  see  and 
know  the  positI<m  of  the  engine.  He  must 
have  known  the  danger  of  attempting  to 
throw  the  switch  while  the  engine  was  on  or 
moving  over  the  feather  rail.  For  his  own 
protection  it  was  Incumbent  upon  him  to  ob- 


serve the  position  of  tbe  engine  before  mak- 
ing the  attempt  He,  having  control  of  its 
movements,  and  falling  to  do  this,  was  gniltr 
of  negligence  which  contributed  to  his  in- 
Jury.  While  the  engineer  knew  the  effect  of 
running  the  engine  on  the  feather  rait  there 
is  nothing  in  the  evid«ice  to  indicate  that 
the  deceased  would  endeavor  to  throw  the 
swltoh  while  the  engine  was  <xi  the  feather 
rail.  As  far  as  the  evidence  shows,  the  en- 
gineer had  the  right  to  expect  a  signal  for 
him  to  stop,  from  the  deceased,  before  reach- 
ing the  feather  rail.  Under  the  evidence  the 
plaintiff  was  not  entitled  to  recover,  and  the 
court  did  not  err  in  instructing  a  verdict  for 
defendant 

The  other  assignments  are  not  well  taken, 
and  the  Judgment  is  affirmed. 


JOHNSON  et  al.  v.  GALVSSTON,  H.  &  X. 

BY.  CO.i 

(Court  of  avU  Appeals  of  Texas.    Jan.  31, 

1802.) 

CARRIBRS  —  INJURY     TO     PASSBNQEiR  —  DB- 

FECTIVB   TRACK— PLEADING— PROOF 

—INSTRUCTIONS. 

1.  Where,  in  an  action  against  a  railroad  for 
death  by  reason  of  the  derailment  of  a  train, 
plaintifCs  plead  specially  the  causes  of  the  de- 
railment and  the  specific  negligence  on  which 
they  rely  for  recovery,  they  will  be  confined  in 
their  proof  to  such  specific  allegations,  and  cau 
recover  on  no  other  grounds. 

2.  In  an  action  against  a  railroad  for  death 
by  reason  of  the  derailment  of  a  train  it  was 
alleged  that  such  derailment  was  due  to  negli- 
gent lack  of  repairs  in  the  track  and  roadbed 
and  running  at  au  excessive  speed;  and  the 
court,  after  instructing  that  If  the  jury  believed 
that  the  unrepaired  track  or  excessive  speed 
caused  the  accident  they  should  find  for  plain- 
tifts,  though  it  should  also  appear  that  a  brok- 
en axle  contributed  to  the  accident,  charged 
that.  If  they  believed  the  broken  axle  was  the 
sole  cause  of  the  accident,  they  should  find  for 
defendant.  Beld,  that  such  charge  was  not  er- 
roneous as  ignoring  the  derailment,  or  excusing 
defendant  notwithstanding  the  broken  axle 
might  have  been  due  to  defendant's  negligence, 
since,  read  in  connection  with  the  part  of  the 
instruction  preceding,  a  recovery  was  allowed 
if  the  broken  axle,  whether  due  to  its  own  de- 
fects or  the  conditions  alleged  In  the  complaint 
contributed  to  cause  the  derailment. 

,  3.  Plaintiffs*  theory  as  to  the  cause  of  the  ac- 
cident having  been  overthrown  on  adequate  evi- 
dence, such  charge  was  not  erroneous,  as  being 
on  the  weight  of  the  evidence,  in  that  it  denied 
to  plaintiffs  the  weight  of  the  accident  itself  as 
an  evidential  fact  tending  to  support  the  al- 
legations of  negligence,  smce,  on  such  proof, 
the  accident  lost  its  evidential  force. 

4.  It  was  undisputed  that  at  and  near  the 
point  where  the  axle  broke,  and  up  to  where 
the  iast  car  stood  after  the  accident  (some  60 
feet),  the  rails  retained  their  alignment  and  po- 
sition notwithstanding  the  tremendous  strain 
resulting  from  the  broken  axle,  and  there  was 
no  evidence  of  loose  spikes  or  that  the  rails 
spread  at  such  point.  Held,  that  a  failure  to 
mention  spreading  rails  and  loose  spikes  in  a 
charge  reciting  the  facts  averred  by  plaintilfs  as 
a  basis  for  recovery  was  not  error. 

5.  Plaintiffs'  evidence,  without  conflict  hav- 
ing attributed  tlie  death  to  a  gangrenous  condi- 
tion of  the  decedent's  l>owels,  caused  by  the 
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injory,  the  givIiiK  of  a  charge  requested  by  de- 
fendant that,  unless  it  was  believed  that  the 
death  was  due  to  a  gangrenons  condltiou,  and 
that  such  condition  was  due  to  the  injury  re- 
ceived in  the  deraiJment,  the  jury  should  lind 
for  defendant,  was  not  erroneous,  as  excluding 
the  hypothesis  of  death  from  shock,  or  that  de- 
cedent's diseased  condition  was  aggravated  by 
the  injuries. 

C.  An  objection  to  a  point  in  a  charge  which 
is  fully  covered  in  a  special  diarge  is  without 
merit. 

Appeal  from  district  court,  Harris  county; 
Wm.  H.  Wilson,  Judge. 

Action  by  Jennie  L.  Johnson  and  others 
against  the  Galveston,  Houston  &  Northern 
Railway  Company.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.    AiBrmed. 

Tx>rejoy,  Sampson  &  Malevlnsky  and  M. 
E.  Kleberg,  for  appellants.  Balcer,  Botta, 
Baker  &  Lovett  and  A.  Ii.  Jackson,  for  appel- 
lee. 

GILL,  J.  This  suit  was  brought  against 
the  appellee  by  Mrs.  Jennie  L.  Johnson  for 
herself  and  as  next  friend  of  the  minors 
Vesta  B.,  Octavla,  and  Virgil  B.  Johnson  to 
recover  damages  for  the  death  of  Byron  John- 
son, tbe  husband  of  plaintiff  and  the  father 
of  the  minors.  Herbert  Austin,  as  next  friend 
of  Phyllis  Johnson  (a  child  of  deceased  by  a 
former  wife),  Joined  in  the  suit  A  trial  by 
Jury  resulted  In  a  verdict  and  Judgment  for 
defendant,  from  which  plaintiffs  have  prose- 
cuted this  appeal. 

The  petition  of  plaintiffs,  after  the  neces- 
sary formal  allegations,  contained  the  follow- 
ing: "That  on  or  about  the  24th  day  of 
February,  the  plaintiff  Jennie  L.  Johnson, 
together  with  her  husband,  Byron  Johnson, 
were  passengers  on  one  of  the  trains  of  the 
defendant  company,  traveling  from  Galveston 
to  Houston,  Texas.  That  at  a  point  on  de- 
fendant's line  of  railway  known  as  'Deep 
Water*  the  train  was  derailed.  That  in  said 
derailment  the  said  Byron  Johnson  received 
injuries  which  resulted  In  bis  death.  That 
tbe  derailment  was  due  to  the  negligence 
of  the  defendant,  and  that  the  death  of  the 
said  Byron  Johnson  was  directly  and  proxi- 
mately caused  and  occasioned  by  the  negli- 
gence and  carelessness  of  the  defendant  com- 
pany, its  servants,  agents,  and  employes,  in 
that:  (a)  Said  company,  Its  servants,  agents, 
and  employes,  negligently  and  carelessly 
maintained  its  line  of  railroad  at  the  point 
of  said  derailment  in  a  defective  and  unsafe 
condition,  in  that  the  ties  supporting  'said 
rails  were  rotten  and  worn  out;  that  the 
spikes  holding  the  rails  to  the  ties  were  loose, 
and  the  roadbed  unballasted  and  out  of  re- 
pair to  such  an  extent  that  tbe  rails  spread, 
— all  of  which  caused  said  derailment,  as 
aforesaid,  (b)  That  the  defendant.  Its  serv- 
ants, agents,  and  employes,  negligently  and 
carelessly  ran  and  operated  said  train  at  a 
dangerous  and  excessive  rate  of  speed,  con- 
sidering the  unsafe  and  defective  condition  of 
its  track  and  roadbed,  in  that  said  train  of 


cars  was  running  at  the  time  at  a  rate  vt 
speed  exceeding  twenty-five  miles  per  hour, 
and  which,  considering  the  defective  and  in- 
sufficient condition  of  the  roadbed  and  track, 
was  hazardous  and  dangerous."  The  defend- 
ant interposed  a  greneral  demurrer,  and  an- 
swered that  It  was  not  guilty  of  the  wrongs 
and  negligence  charged  against  it.  The  facts 
are  as  follows:  On  the  day  alleged  In  the 
petition,  deceased,  with  his  wife  and  family, 
took  passage  on  one  of  defendant's  passenger 
trahis  at  Galveston,  Tex.,  hitending  to  go  to 
Sour  Lake.  Near  a  point  called  "Deep  Wa- 
ter" on  defendant's  line  between  Galveston 
and  Houston,  and  while  the  train  was  travel- 
ing at  a  speed  of  between  30  and  40  miles 
an  hour,  a  large  portion  of  the  train  was  de- 
railed, and  the  entire  train  brought  to  a 
sudden  and  violent  stop.  As  a  result  of  the 
derailment,  deceased  was  thrown  against  the 
corner  of  a  seat,  and  injured,  He  died  about 
10  days  afterwards.  As  to  the  extent  of  his 
Injuries,  and  whether  they  caused  his  death, 
the  evidence  was  conflicting.  The  evidence 
was  also  conflicting  as  to  whether  the  derail- 
ment was  due  to  any  of  the  causes  alleged  in 
the  petition,  and  as  to  whether  it  was  due  to 
defendant's  negligence  in  any  respect.  From 
the  evidence  of  those  witnesses  who  testified 
with  reference  to  the  nature  and  causes  of  the 
accident  we  gather  the  following  facts:  The 
engine  and  tender  did  not  leave  tbe  rails,  and 
at  tbe  point  where  the  engine  and  tender 
stopped  tbe  rails  were  in  place  and  in  prop- 
er alignment  The  rear  trucks  of  tbe  tender 
were  missing  from  their  place,  and  the  rear 
end  of  the  tender  was  in  contact  with  the 
track.  The  rear  trucks  of  the  rear  sleeping 
car  did  not  leave  the  rails,  and  the  rails  un- 
der them  and  from  thence  south  toward  Gal- 
veston were  in  place  and  alignment  From 
the  rear  trucks  of  the  rear  sleeper  to  the 
point  where  the  engine  and  tender  stopped, 
the  track  was  badly  torn  up,  the  rails  being 
spread  and  out  of  idace,  the  ties  torn  up  and 
broken,  and  all  the  .intervening  cars  or  coach- 
es were  off  the  track,  the  baggage  car  being 
entirely  off  the  roadbed.  At  a  point  on  the 
track  about  60  feet  south  of  the  rear  end  of 
the  last  sleeper  a  hole  was  found  between 
the  rails,  and  the  ties  at  that  point  were 
damaged  and  pushed  together  under  tbe  rails. 
Near  this,  and  to  one  side  of  the  roadbed, 
was  found  one  of  the  wheels  and  a  part  of 
the  axle  of  the  rear  truck  of  the  tender.  The 
axle  of  the  rear  truck  of  the  tender  had  evi- 
dently broken  at  or  near  that  point  One  of 
the  wheels  and  the  fragment  of  the  axle  had 
been  pressed  between  the  ties  by  the  passing 
train,  thus  making  the  bole  and  Jamming  the 
ties  together,  and  had  then  In  some  way  been 
thrown  out  to  one  side.  No  port  of  the  train 
was  derailed  at  this  point,  but  as  above 
stated,  the  raUs  remained  In  place,  and  with 
sulBcient  strength  to  permit  the  passing  of 
the  entire  train  except  the  engine  and  tender, 
which  had,  of  course,  practically  passed  the 
point  before  the  axle  broke.    The  other  ten- 
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der  wheel,  'witb  Its  part  of  the  broken  axle, 
fell  under  the  cars,  and  caused  the  derail- 
ment and  destruction  beyond  that  point 
There  was  testimony  to  the  effect  that  some 
of  the  ties  were  rotten,  and  that  the  road- 
bed was  unballasted,  and  In  a  bad  state  of 
repair;  but  as  to  these  conditions,  and  the 
extent  to  which  the  safety  of  the  track  was 
affected  thereby,  the  evidence  was  conflict- 
ing. Dickson,  an  expert,  testified  as  to  the 
proper  manner  of  testing  the  strength  of 
axles,  aud  further  stated  that  the  breaking 
of  an  axle  was  an  exceedingly  rare  accident; 
that  oat  of  5,000,000  In  use  in  the  United 
States  not  over  8  or  9  a  week  were  broken. 
He  further  testified  that  such  breaks  were 
not  always  due  to  defects  In  the  axle,  and 
that  an  axle  was  much  more  liable  to  break 
on  an  uneven  and  poorly  ballasted  track  than 
on  a  firm  smooth  track.  The  court  submit- 
ted the  Issues  .to  the  jury,  but  refused  to 
allow  a  recovery  should  the  derailment  be 
found  to  be  due  to  any  other  cause  than  one 
of  those  named  In  the  pleadings  of  plaintiffs. 
By  the  first  assignment  of  error  appellants 
assail  the  following  portion  of  the  court's 
charge:  "If  you  believe  such  broken  axle 
was  the  sole  cause  of  the  accident,  you  will 
find  for  defendant"  It  Is  contended  that 
this  portion  of  the  charge  is  error:  First, 
because  It  Ignores  the  derailment,  which  it* 
self  raised  a  presumption  of  negligence;  sec- 
ond, the  charge  excused  the  defendant  not- 
withstanding the  broken  axle  might  have 
been  due  to  the  negligence  of  defendant; 
and,  third,  because  It  was  a  charge  on  the 
weight  of  the  evidence.  The  point  thus  pre- 
sented was  also  raised  by  a  requested  charge 
to  the  effect  that,  If  the  jury  believed  the 
derailment  was  due  to  the  negligence  of  the 
company,  and  proximately  caused  the  death 
of  deceased,  they  would  find  for  plaintiff, 
which  charge  the  court  refused  to  give.  Ap- 
pellants contend  that,  notwithstanding  they 
pleaded  specially  the  causes  of  the  derail- 
ment and  the  specific  negligence  on  which 
they  rely  for  recovery,  they  should  not  be 
confined  to  those  allegations;  that  having 
shown  the  derailment  and  the  resulting  inju- 
ry, negligence  would  be  presumed  unless  the 
appellee  rebutted  the  presumption  by  proof 
that  It  was  not  at  fault  as  to  any  efficient 
cause  of  the  wreck.  One  phase  of  the  as- 
signment presents  a  question  of  pleading, 
and  this  we  will  determine  first  It  Is  a 
general  and  well-established  rule  that  when 
one  having  a  right  to  rely  upon  general  alle- 
gations for  the  admission  of  his  proof  chooses 
to  plead  specially  the  facts  upon  which  he 
relies  for  recovery,  he  must  confine  his  proof 
to  the  facts  alleged,  and  can  recover  upon 
no  other  ground.  Railway  Co.  v.  Hennessey, 
76  Tex.  155,  12  S.  W.  608;  Railroad  Co.  v. 
Herring  (Tex.  Civ.  App.)  36  S.  W.  120;  Rail- 
road Co.  V.  Vance  (Tex.  Civ.  App.)  41  S.  W. 
167;  Railroad  Co.  v.  Scott  (Tex.  Civ.  App.) 
27  S.  W.  827;  Railway  Co.  v.  Younger,  10 
Tex.  Civ.  App.  145,  29  S.  W.  948.    This  gen- 


eral role  has  been  applied  In  tbis  state  al- 
most without  exception;  notably  in  actions 
of  trespass  to  try  title,  where,  under  a  gen- 
eral allegation  of  ownership  and  ouster,  the 
plaintiff  may  prove  such  title  as  he  has;  yet 
if  he  pleads  his  title  specially,  he  is  confined 
In  his  proof  to  the  title  pleaded.  That  the 
rule  Is  applicable  to  every  character  of  ac- 
tion for  damages  save  such  as  the  one  un- 
der consideration  is  not  questioned  by  appel- 
lants. What,  then,  is  the  feature  present  In 
suits  by  passengers  for  damages  resulting 
from  derailment  of  passenger  trains  which 
renders  inapplicable  thiswholesome  and  well- 
established  rule?  The  purpose  of  pleading  is 
to  apprise  opposing  parties  of  the  exact 
grounds  of  complaint  against  them,  so  that 
they  may  prepare  to  meet  the  Issues  thus 
made.  The  plaintiffs  in  this  case  had  tlie 
right  under  the  law  to  allege  generally  the 
fact  of  the  derailment  and  charge  It  in  a 
general  way  to  the  negligence  of  the  com- 
pany, without  specifying  the  respects  In 
which  the  company  had  been  negligent.  Had 
this  been  the  state  of  the  pleading,  the  rail- 
way company,  with  knowledge  that  a  more 
specific  statement  of  the  cause  of  action 
could  not  be  required,  must  have  come  to  the 
trial  prepared  to  affirmatively  acquit  Itself 
of  any  fault  or  blame  to  which  the  derail- 
ment might  be  attributable.  Such  a  state  of 
pleading  would  have  been  equivalent  to  no- 
tice that  this  would  be  required.  The  right 
to  stand  upon  general  allegations  is  accord- 
ed to  plaintiffs  In  cases  of  this  sort  because 
the  facta  are  usually  within  the  knowledge 
of  the  defendant,  and  l)eyond  the  reach  of 
plaintiffs.  The  fact  of  the  derailment— a 
happening  out  of  the  usual  course  of  things— 
raises  the  presumption  of  a  fault  somewhere. 
The  road  and  its  equipment  are  In  the  hands 
of  the  company,  and  suspicion  points  in  that 
direction.  But  here  the  plaintiffs  have  swept 
ajside  the  reasons  upon  which  their  right  is 
based.  They  have  assumed  to  be  In  pos- 
session of  the  facts.  They  have  charged 
specifically  and  minutely  the  causes  of  the 
derailment  and  the  respects  in  which  the 
railway  company  has  been  derelict  in  Its 
duty.  What  was  the  natural  and  obvious 
effect  of  this  specific  pleading  upon  those 
having  the  company's  affairs  In  charge? 
They  would  prepare  to  meet  the  specific 
charges  made.  They  would  prepare  to  con- 
test the  case  upon  the  battle  ground  chosen 
by  the  plaintiffs  themselves.  If  the  plain- 
tiffs were  met  and  overthrown  upon  the  is- 
sues thus  made,  should  they  be  peraAitted  to 
shift  to  some  other  Issue  developed  upon  the 
trial,  and  not  earlier,  aud  which  the  defend- 
ant was  not  called  upon  to  prepare  for? 
Suppose  the  plaintiffs,  standing  upon  their 
rights,  had  pleaded  generally,  or  had  in- 
cluded a  specific  charge,  that  appellee  had 
negligently  used  a  defective  axle,  which 
alone  or  in  connection  with  the  other  causes 
alleged  was  responsible  for  the  derailment! 
The  company  might  have  called  as  witnesses 
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the  manofacturera  of  the  wheels  and  axle, 
and  hare  shown  that  the  axle  was  free  from 
defects,   and   had   withstood   the  most  ap- 
proTed  tests,  or  that.  If  defective,  the  defect 
"was  of  such  a  nature  as  would  not  have  been 
disclosed  by  the  exercise  of  the  utmost  care. 
Appellee  may  have  been  able  In  many  ways 
to  acquit  Itself  of  the  charge  of  negligence  as 
to  the  axle.  The  right  of  appellee  to  make  the 
effort  to  protect  Itself  upon  this  point  can- 
not be  successfully  questioned,  and,  since  the 
Issue  was  not  tendered,  but  other  Issues  dis- 
tinctly relied  on,  It  would  be  unfair  to  predi- 
cate liability  thereon.    But,  even  if  we  were 
inclined  to  hold  othem'lse,   we  regard  the 
case  of  Railroad  Co.  v.  Summers  (Tex.  Civ. 
App.)  49  S.  W.  1107,  as  authority  for  the  doc- 
trine contended  for  by  appellee  and  followed 
l>y  the  trial  court.    Appellants  assail  as  pure 
dicta  the  expressions  In  the  opinion  in  the 
case  cited  in  so  far  as  they  bear  upon  the 
point  at  issue.    If  they  have  not  the  dignity 
of   express  authority,  they  approach   it  so 
nearly  as  to  Indicate  clearly  the  views  held 
by  our  supreme  court  upon  the  question.    In 
tbe  case  cited  the  plaintiff,  complaining  of  a 
passenger  derailment,  alleged  that  It  was  due 
to   certain  specific  causes,  among  them  the 
fact  that  tbe  rails  were  of  unequal  height 
■where  they  wera  Joined  together.    This  alle- 
sation    war.   not  sustained,    but   the   proof 
slioweil  Insteail  that  the  rails  were  not  in 
proper  alignment,  the  edge  of  one  of  the 
rails  extending  to  one  side  forming  a  lip  or 
shoulder  at  the  polr.t  of  jucctlon,  and  that 
this  defect  cauued  the  wreck.   The  point  was 
made  that  thp  proof  was  variant  from  the 
allegatloup,  and  the  recovery  on  that  ground 
ought  not  to   Ih    permitted   to  stand.     Tbe 
courr  of  civil  appeals  recognized  as  appli- 
cable the-  general  rule  that  the  proof  must 
conform  to  the  pleadings,  but  held  that  the 
variance  was  not  material.     Tbe  supreme 
court  granted  a  writ  of  error  on  the  ground 
that  tbe  court  of  civil  appeals  had  erred  In 
holding  that  there  was  no  material  variance, 
but  afterwards  affirmed  the  Judgment,  bav- 
in;; found,  on  a  closer  Inspection  of  the  plead- 
In;::^,  that  they  contained  other  specific  alle- 
gations which  covered  tbe  particular  defect 
proved.    Railway  Co.  v.  Summers,  92  Tex. 
ii21,  51  S.  W.  824.    Had  the  supreme  court 
regarded  the  case  as  an  exception  to  tbe 
general  rule  of  pleading,  It  is  not  probable 
they  would  have  made  search  for  an  appro- 
priate allegation  as  a  reason  for  upholding 
the  Judgment.    In  so  far  as  the  question  of 
pleading  Is  Involved,  the  assignment  is  with- 
out merit 

The  question  of  evidence  Involved  in  this 
asslgmnent  was  presented  with  much  force 
in  oral  argument,  and.  In  view  of  the  pecu- 
liar  state  of  the  facts,  more  seriously  threat- 
ens the  validity  of  the  Judgment  than  any 
other  question  made  on  this  appeal.  The 
point  is  this:  If  the  axle  was  sound,  and 
the  appellee  was  without  fault  In  using  It  as 


a  part  of  the  equipment  of  the  train,  yet.  If 
It  was  broken  as  a  result  of  a  yielding,  un- 
even, and  unballasted  track  and  roadbed,  or 
by  reason  of  the  high  rate  of  speed,  or  If  the 
breaking  was  due  to  both  these  causes,  and 
if  the  company  was  negligent  In  so  maintain- 
ing Its  track  and  roadbed,  or  In  running  the 
train  at  a  high  rate  of  speed,  the  company 
would  be  liable,  even  though  the  derailment 
would  not  have  occurred  but  for  the  broken 
axle.  In  this  view  of  the  case  the  portion 
of  the  charge  complained  of,  if  considered 
alone,  and  without  reference  to  the  charge  in 
Its  entirety,  would  be  erroneous,  or  at  least 
misleading.  But  the  court,  in  the  part  of 
bis  charge  preceding  the  part  complained  of, 
Instructed  the  Jury  that  If  they  believed  from 
the  evidence  that  the  unballasted  and  unre- 
paired track  at  excessive  speed  caused  the  ac- 
cident they  should  find  for  plaintiffs,  though 
It  should  also  appear  that  the  broken  axle 
contributed  to  cause  the  accident.  Thus  the 
court  left  It  to  the  Jury  to  say  whether  the 
matters  complained  of  in  the  petition  caused 
the  accident  and  this  Inclnded  the  breaking 
of  tbe  axle  as  a  result  of  an  unrepaired  track 
and  excessive  speed.  A  recovery  was  allow- 
ed if  the  broken  axle,  whether  due  to  its  own 
defects  or  the  other  conditions  above  named, 
contributed  to  cause  the  derailment.  We  are 
of  opinion  the  charge,  considered  In  Its  en- 
tirety, fully  presented  the  Issue  of  liability, 
and  the  assignment  Is  without  merit 

It  Is  further  contended  that  the  part  of  the 
charge  In  question  was  upon  the  weight  of 
the  evidence  In  that  it  denied  to  plaintiffs 
the  weight  of  the  accident  Itself  as  an  evi- 
dential fact  tending  to  support  the  allega- 
tions of  negligence.  It  certainly  cannot  be 
maintained  that  the  charge  by  express  terms 
excluded  from  the  consideration  of  the  Jury 
the  accident  itself.  They  might  consider  the 
accident  as  tending  to  establish  the  existence 
of  the  negligent  conditions  complained  of 
without  running  counter  to  any  expression  in 
the  charge.  While  the  fact  of  the  accident 
might  be  considered  as  tending  to  establish 
negligence  generally,  the  plaintiffs,  by  reason 
of  the  form  of  their  pleadings,  had  abandon- 
ed the  right  to  use  It  except  in  so  far  as  it 
might  aid  In  establishing  the  negligence  al- 
leged. The  plaintiffs'  theory  of  the  accident 
was  met  and  overthrown  by  proof  adduced 
by  the  defendant.  The  Jury  have  so  found 
upon  adequate  evidence.  When  the  true 
cause  of  the  derailment  was  shown  to  be 
other  than  those  alleged,  the  accident  Itself 
lost  all  Its  evidential  force  In  so  far  as  it 
might  be  relied  on  In  support  of  plaintiffs' 
allegations.  It  was  still  evidence  tending  to 
show  negligence  on  the  part  of  the  defend- 
ant but  of  negligence  as  to  matters  whieli 
could  not  form  the  basis  of  a  Judgment  iu 
favor  of  plaintiffs. 

In  a  special  charge  asked  by  tbe  plaintiffs 
the  court  was  requested  to  Impose  on  them 
the  burden  of  showing  by  a  preponderance 
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of  the  evidence  the  facta  entitling  them  to  re- 
corer.  Another  portion  of  the  charge  Is  com- 
plained of  because  the  conrt  in  reciting  the 
facts  averred  by  plaintiffs  as  a  basis  for  re- 
covery, failed  to  mention  spreading  rails  and 
loose  spikes.  There  Is  no  evidence  of  loose 
spikes  at  tbe  point  where  the  axle  broke,  or 
that  the  rails  spread  at  that  point  It  is  un- 
disputed that  at  and  near  that  point,  and  up 
to  where  the  last  steeper  stood  after  the  acci- 
dent, the  rails  retained  their  position  and 
alignment  notwithstanding  the  tremendous 
strain  resulting  from  the  broken  axle  and  Its 
Immediate  consequences.  This  would  seem 
to  be  a  sufficient  answer  to  this  assignment 
But  this  further  reply  naturally  suggests  It- 
self: If  It  be  conceded  that  there  was  evi- 
dence of  spreading  rails  and  loose  spikes, 
these  could  be  no  more  than  the  results  of 
the  decayed  condition  of  the  ties,  and  wore 
included  by  inference  In  tbe  expression,  "If 
yon  believe  from  the  evidence  that  defend- 
ant's roadbed  had  in  It  rotten  ties,  or  that 
tbe  roadbed  was  unballasted  and  out  of  re- 
pair," etc.  Tbe  other  objections  to  this  por- 
tion of  the  charge  have  been  disposed  of  In 
a  former  part  of  this  opinion. 

The  action  of  the  conrt  in  giving  special 
charge  No.  S  requested  by  defendant  is  as- 
signed as  error.  In  It  the  Jury  are  charged 
that  unless  they  believe  the  death  of  Byron 
.Tohnson  was  due  to  a  gangrenous  condition, 
and  that  such  condition  was  due  to  the  in- 
Jury  received  In  tbe  derailment,  they  should 
And  for  defendant.  The  objection  urged 
against  this  charge  Is  that  it  eliminated  from 
the  consideration  of  the  Jury  the  question  of 
shock  as  the  concurrent  cause  of  the  death, 
and  also  debarred  plaintiffs  from  recovery  if 
he  was  diseased,  and  If  his  condition  was 
aggravated  by  the  Injuries  received  In  the 
wreck.  Tbe  evidence  for  the  plaintiff  with- 
out conflict  or  difference  of  opinion  attributed 
the  death  to  a  gangrenous  condition  of  the 
bowels,  caused  by  an  Injury.  The  language 
of  one  of  the  physicians  who  performed  the 
autopsy  was:  "His  death  was  due  to  sepsis, 
superinduced  by  profound  shock,  due  to  trau- 
matism. Sepsis  Is  acute  blood  poisoning." 
Another  physician  testified  for  plaintiffs: 
"His  death  was  due  to  surgical  shock  and 
acute  sepsis  as  a  result  of  this  Injury  or 
gangrenous  bowel."  It  thus  appears  that 
there  Is  scarcely  a  shade  of  difference  in  the 
opinion  of  the  two  physicians,  and  they  both 
attribute  his  death  to  the  gangrenous  bowel, 
and  attribute  that  to  the  injury.  The  phy- 
sicians who  testify  for  defendant  say  his 
death  was  due  to  causes  Independent  of  the 
accident  We  do  not  think  the  Jury  could 
have  possibly  been  misled.  The  second  ob- 
jection Is  without  merit  because  the  court 
gave  a  special  charge  covering  the  point  com- 
plained of. 

We  do  not  deem  It  necessary  to  notice  the 
remaining  assignments  of  error  In  detail. 
We  regard  them  as  untenable.    The  verdict 


of  the  Jury  finds  sufOcIent  support  In  tbe  evi- 
dence, and,   no  reversible  error   being  dis- 
closed by  the  record,  tbe  Judgment  la  affirm- 
ed. 
Affirmed. 


TINSLBY  V.  COEBBTT.' 

(Court  of  Olvil  Appeals  of  Texas.    Jan.  31. 

1902.) 

TRESPASS  TO  TRY  TITLB— FRAUDULENT  CON- 

VETANCE— EXECUTION  SALB-CUDO- 

MBNT— ADMISSIBILITY. 

1.  Where  plaintiff  in  trespass  to  try  title 
claims  under  an  execution  sale  on  an  unsatis- 
fied judgment  on  which  previous  execntions  had 
issued,  and  the  Indorsements  on  the  last  execn- 
tion  snowed  the  result  of  the  previous  process, 
leaving  a  balance  due,  such  judgineut  cannot 
be  excluded  as  evidence  on  the  ground  that 
It  was  not  shown  that  the  land  therein  ordered 
sold  was  sold  in  accordance  with  the  jaig- 
ment,  it  not  being  necessarr  to  render  the 
judgment  admissible  to  introduce  the  order  of 
sale  and  each  previous  execution. 

2.  A  Judgment  was  entered  for  sale  of  certain 
land,  with  execution  over  in  favor  of  R.  against 
his  codefendants  in  case  he  paid  the  judgment. 
R.  purchased  the  land  at  the  sale,  and,  the 
price  bid  being  Insufficient  to  satisfy  the  judg- 
ment he  afterwards  purchased  the  judgment 
and  sold  the  land  and  unsatisfied  judgment  to 
plaintiff,  and  paid  the  judgment  creditor.  Plain- 
tiff had  execution  on  the  unsatisfied  judgment 
against  such  codefendants,  and  after  sale  of 
certain  land  brought  trespass  to  try  title, 
claiming  the  land  under  such  sale.  JTtid,  that 
the  judgment  was  admissible  iu  evidence  over 
objection  that  the  pajment  by  R.  to  the  judg- 
ment creditor  discharged  and  satisfied  it,  since 
his  right  to  pay  the  judgment  and  take  at  trans- 
fer from  the  judgment  creditor  was  absolute, 
and,  being  the  owner,  he  had  tbe  right  to  sell 
it  to  plaintiff  without  recourse. 

3.  In  such  case  the  jndgment  was  admissible 
over  objection  that  a  stipulation  in  the  transfer 
to  plaintiff  by  which  R.  procured  his  release 
from  further  llabilitjr  thereon  released  his  co- 
defendants,  as  such  judf.'Dient  was  not  a  joint 
judgment,  and  R.  was  in  no  way  obliged  to  his 
codefendants. 

4.  A  judgment  debtor,  who  was  insolvent 
subsequent  to  tbe  judgment  and  before  execu- 
tion under  which  certain  laud  was  sold  and 
purchased  by  plaintiff  conveyed  the  land,  which 
exceeded  In  value  the  recited  consideration,  to 
a  near  relative.  The  deed  was  not  recordeil  for 
a  year  after  its  date.  The  debt  in  discharge  of 
which  the  conveyance  was  alleged  to  have  been 
made  was  placed  by  the  grontee  at  an  amount 
ill  excess  of  the  stated  consideration.  Held  suf- 
ficient to  sustain  a  finding  that  such  convej- 
ance  was  fraudulent  as  against  plaintiff. 

5.  Under  Rev.  St.  art.  1375,  providing  that, 
where  service  of  process  has  been  made  by  pub- 
lication, and  defendant  has  not  appeared,  a  nevt- 
trial  may  be  granted  on  defendant's  application 
for  good  cause  shown,  the  application  must  set 
forth  facts,  which,  if  true,  would  require  the 
rendition  of  a  different  judgment;  and  such 
facts  nmy  be  controverted,  and  evidence  heard 
as  to  their  truth. 

Appeal  from  district  court  San  Jacinto 
county;   L.  B.  Higbtower,  Judge. 

Action  by  W.  C.  Corbett  against  G.  W. 
Tlnsley  and  another.  From  a  Judgment 
overruling  a  motion  of  defendant  G.  W. 
Tinsley  for  a  new  trial  and  reinstating  a 
former  Judgment  for  plaintiff;  be  appeals. 
Affirmed. 

'  Writ  of  error  <»fliSiSr  by  suprem*  eourC' 
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J.  B.  Sctrberongb,  for  appellant  D.  F. 
Rowe,  T.  O.  Howe,  and  Boblnson  &  Hana- 
bro.  for  appellee. 

GIIiL,  J.  Tbia  was  a  suit  In  trespass  to 
try  title,  toought  by  W.  0.  Corbett,  the  ap- 
pellee, against  O.  W.  and  Thomas  Tinsley. 
Personal  serrlce  was  had  upon  the  latter, 
and  he  answered,  bnt  did  not  appear  either 
in  person  or  by  attorney  at  the  trial.  O. 
W.  Tinsley  was  a  nonresident  of  the  state, 
and  was  served  by  publication.  He  did  not 
appear  either  in  person  or  by  attorney  of 
his  own  selection.  The  trial  court  appoint- 
ed an  attorney  to  represent  him,  and  a  trial 
was  had,  resulting  In  a  Judgment  In  favor 
of  Corbett  for  the  land  sued  for  as  against 
both  defendants.  After  the  expiration  of 
the  term  at  which  the  Judgment  was  ren- 
dered, G.  W.  Tinsley  filed  a  motion  for  new 
trial,  under  article  1375  of  the  Revised  Stat- 
utes, allowing  a  nonresident  defendant 
serred  by  publication  to  file  snch  a  motion 
within  two  years  from  the  date  of  the  Judg- 
ment. On  a  hearing  of  this  motion  the  court 
reviewed  the  whole  case,  and  thereupon 
overruled  the  motion,  and  reiterated  the  for- 
mer judgment  awarding  the  land  to  Corbett. 
From;  this  Judgment  G.  W.  Tinsley  has  ap- 
pealed. 

Briefly  stated,  the  facts  are  as  follows: 
Corbett,  claiming  to  be  the  owner  of  an  un- 
satisfied judgment  in  favor  of  the  Houston 
Land  &  Trust  Company  against  Chas.  S. 
Belchman,  Chas.  Tinsley,  and  Thomas  Tins- 
ley,  bad  execution  Issued  thereon  and  levied 
on  the  land  In  controversy  as  the  property 
of  Thomas  Tinsley,  one  of  the  defendants 
in  the  judgment.  The  land,  which  was  • 
tract  of  1,476  acres,  situated  In  San  Jacinto 
county,  was  bought  in  by  Corbett  at  sher- 
iff's sale,  and  the  sheriff  duly  executed  to 
him  a  deed  therefor,  the  bid  being  credited 
on  tbe  execution.  This,  with  the  deeds  con- 
necting it  with  the  sovereignty  of  the  soil, 
constituted  Corbett's  title  to  the  land  In  suit. 
G.  W.  Tinsley  relied  on  a  deed  from  Thom- 
as Tinsley  to  him,  purporting  to  convey  this 
and  other  land  to  him  for  a  recited  consid- 
eration of  ?2,000.  Corbett,  on  the  trial  of 
tbe  motion,  attacked  the  deed  from  Thom- 
as to  G.  W.  Tinsley  on  the  ground  that  it 
was  fraudulent,  and  without  consideration, 
and  that  Thomas  Tinsley  was  insolvent 
when  it  was  executed.  This  deed  was  of 
date  prior  to  the  levy  of  the  Corbett  execu- 
tion, but  subsequent  to  the  date  of  the  Judg- 
ment on  which  the  execution  Issued.  Cor- 
bett's title  was  assailed  on  the  ground  that 
the  Judgment  upon  which  the  execution  Is- 
sued was  satisfied  and  discharged  by  sale 
of  lands  npon  which  liens  were  foreclosed 
therein,  and  that  Corbett  and  Belchman,  one 
of  the  defendants  in  the  Judgment,  had  con- 
spired together  to  sacrifice  said  land  and 
keep  the  Judgment  alive  for  the  purpose  of 
destroying  Thomas  Tinsley  financially.  The 


sale  nnder  this  Judgment  of  tbe  land,  npon 
which  the  lien  was  foreclosed  for  its  satis- 
faction, was  not  directly  attacked  on  the 
ground  eith»  of  irregularity  in  tbe  process 
or  for  inadequacy  of  pric&  It  was  shown, 
however,  that  this  land  was  in  value  about 
equal  to  the  Judgment  The  following  Is  a 
brief  history  of  this  Judgment:  C.  S.  Reich- 
man  sold  to  Chas.  Tinsley  an  undivided  half 
Interest  In  certain  lands  situated  in  Harris 
county,  Tex.,  taking  vendor's  lien  notes  in 
payment  therefor.  Chas.  Tinsley  sold  this 
land  to  Thomas  Tinsley,  the  latter  assimi- 
Ing  the  payment  of  the  outstanding  vendor's 
lien  notes  held  by  C.  S.  Beictiman.  Belch- 
man sold  and  transferred  these  notes  to  the 
Houston  I^and  &  Trust  Company,  and  guar- 
antied their  payment  A  partition  was 
made  between  Belchman  and  Thomas  Tins- 
ley,  whereby  a  part  of  the  land  was  set 
apart  In  severalty  to  him,  the  remainder  to 
Belchman,  and  they  agreed  that  the  notes 
should  bind  only  the  part  so  set  aside  to 
Tinsley,  bat  this  agreement  was  not  in  such 
form  as  to  bind  the  trust  company  holding 
the  notes.  Upon  default  as  to  these  notes 
the  trust  company  brought  suit  against 
Belchman  and  Chas.  and  Thomas  Tinsley, 
and  procured  Judgment  against  them  and  a 
foreclosure  of  the  lien  upon  the  land.  By 
tbe  terms  of  this  Judgment  the  land  was  or- 
dered sold,  the  tracts  set  apart  to  Thomas 
Tinsley  to  be  first  offered  for  sale,  and,  If 
the  bid  therefor  was  not  sufficient  to  satisfy 
the  Judgment  then  to  call  off  the  sale,  and 
sell  the  undivided  Interest  unaffected  by  the 
partition.  A  personal  Judgment  was  ren- 
dered against  each  of  the  defendants,  but 
Belchman  was  held  secondarily  liable  as 
guarantor,  with  execution  over  against  his 
codefendants  in  case  he  bad  to  pay  the 
Judgment.  Order  of  sale  was  issued  as  pre- 
scribed by  the  Judgment  and  levied  on  tlie 
lots  set  aside  to  Thomas  Tinsley,  but  at  the 
request  of  the  trust  company  the  sale  was 
not  made.  The  land  was  subsequently  sold 
under  order  of  sale,  and  appears  to  have 
been  bought  In  by  Belchman,  the  bid  being 
credited  on  the  Judgment,  and  the  credit 
thus  made  amounting  to  $48.  That  Belch- 
man purchased  the  land  as  Just  stated  ap- 
pears by  inference  only,  as  the  facts  upon 
this  point  are  by  no  means  clear.  Belch- 
man then  went  to  the  trust  company,  and 
arranged  to  buy  the  judgment  and  have  it 
transferred  to  him.  He  then  arranged  to 
sell  to  Corbett  the  land  thus  bought  and  the 
unsatisfied  Judgment  for  enough  money  to 
pay  the  trust  company.  This  arrangement 
was  consummated,  the  money  paid  by  Cor- 
bett going  directly  to  tbe  trust  company,  the 
latter  transferring  the  Judgment  to  Belch- 
man, and  Belchman  transferring  It  to  Cor- 
bett. Belchman  stipulated  with  Corbett 
that  he  should  be  released  from  further  lia- 
bility on  tlie  judgment  It  was  for  the  sat- 
isfaction of  the  balance  due  on  this  Judg- 
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mont  that  Gorbett  bad  execution  Issued  and 
levied  on  the  land  In  controTerey.  Appellant 
objected  to  the  Introduction  of  this  Judg- 
ment In  evidence:  First,  because  It  was  not 
shown  that  the  land  therein  ordered  sold 
was  ever  sold  in  accordance  with  the  terms 
of  the  Judgment;  second,  because  when 
Relchman  paid  Its  value  to  the  trust  com- 
pany the  Judgment  was  thereby  discharged 
and  satisfied;  third,  because  the  stipulation 
in  the  transfer  to  Corbett,  by  which  Relch- 
man procured  his  release  from  further  lia- 
bility thereon,  had  the  eftect  of  releasing  his 
codefendants. 

The  execution  Issued  In  behalf  of  Corbett 
purported  to  be  the  eighth  execution  Issued 
on  said  Judgment  By  official  indorsements 
thereon  it  appeared  that  an  order  of  sale  had 
Issued,  and  the  proceeds  of  the  sale  thereun- 
der were  duly  credited.  It  showed  other 
credits,  aggregating  f570.16,  leaving  a  bal- 
ance due  on  the  Judgment  of  $2,022.19.  We 
do  not  think  it  was  necessary,  in  order  to 
render  the  Judgment  admissible,  to  also  in- 
troduce the  order  of  sale  and  each  previous 
execution.  The  indorsements  on  the  last  ex- 
ecution disclosing  the  result  of  proceedings 
under  former  process  were  required  by  law, 
were  official  in  character,  and,  if  untrue,  it 
devolved  on  the  appellant  to  show  their  falsi- 
ty. 'V\'e  are  of  opinion  the  objection,  In  so 
far  as  it  was  based  upon  this  ground,  was 
not  well  taken. 

The  second  ground  of  objection  is  alike 
untenable.  Relchman  was  adjudged  liable  as 
an  Indorser.  By  the  terms  of  the  Judgment 
he  was  entitled  to  execution  against  his  code- 
fendants in  case  be  paid  the  Judgment.  He 
had  the  right  to  purchase  at  foreclosure  sale, 
and  the  law  did  not  require  that  he  assume 
any  greater  burden  as  a  bidder  thereat  than 
a  stranger  to  the  Judgment  wishing  to  bid 
on  the  land.  If,  for  want  of  higher  bids, 
he  bought  at  a  bargain,  he  was  entitled  to 
such  profit  as  be  could  make  out  of  the 
transaction.  The  right  on  his  part  to  pay  to 
the  trust  company  the  balance  due  on  the 
Judgment  and  take  a  transfer  thereof  was 
absolute.  In  the  absence  of  a  transfer,  such 
a  payment  would  not  have  extinguished  the 
Judgment,  for  by  its  very  terms  its  life  was 
preserved  for  the  benefit  of  Relchman. 
Tliese  propositions  are  too  plain  and  well  set- 
tled to  require  citation  of  authority  in  their 
support.  That  Relchman  thereafter  had  the 
right  to  sell  the  land  which  he  had  purchas- 
ed at  foreclosure  sale,  and  the  Judgment  al- 
so, for  enough  to  reimburse  him  for  the 
purchase  price  and  his  outlay  In  settling 
with  the  trust  company,  is  too  plain  for  dis- 
pute; and,  being  the  absolute  owner  of  the 
Judgment  at  that  time,  his  right  to  sell  the 
Judgment  to  C!orbett  without  recourse  on 
himself  was  equally  clear. 

It  is  further  contended  by  appellant  that 
the  land  sold  under  the  order  of  sale  was  a 
trust  fond,  sacred  to  the  payment  of  the 


Judgment,  and  Relchman,  having  himself  be- 
come the  purchaser,  was  bound  to  use  it  for 
the  satisfaction  of  the  Judgment,  and,  since 
it  ultimately  served  this  purpose,  the  Judg- 
ment was  discharged,  it  being  shown  that 
Corbett  had  knowledge  of  the  facta.  Appel- 
lant, in  urging  this  proposition,  loses  sight  of 
the  fact  that  the  trust  company  Judgment 
against  Thomas  and  Obas.  Tinsley  and 
Relchman  was  not  a  Joint  Judgment.  Relch- 
man owed  nothing  to  bis  codefendants.  By 
the  very  nature  of  the  Judgment  he  was  their 
adversary.  What  right  had  Thomas  Tinsley 
(who  had  acquired  the  land  and  assumed  the 
payment  of  the  notes,  and  who  was  primari- 
ly liable  for  their  payment)  to  expect  that 
Relchman  would  trouble  himself,  or  Jeop- 
ardize his  own  interest,  to  protect  him,  Thom- 
as Tinsley?  The  latter  had  defaulted  to 
Relchman  as  well  as  to  the  trust  company, 
and  by  his  failure  to  pay  the  notes  had  left 
Relchman  to  protect  them.  In  doing  so  he 
had  the  right  to  protect  himself.  That 
Relchman,  when  he  purchased  at  foreclosure 
sale,  took  the  title  to  the  land  as  against 
the  Tlnsleya,  subject  to  be  set  aside  only  for 
irregularities  or  Inadequacy  of  price,  is  clear, 
and  the  sale  Is  not  attacked  upon  those 
grounds.  It  may  be  contended  by  appellant 
that  Relchman  exercised  these  rights  in  a 
harsh  and  unconscionable  manner,  and  that 
Corbett  connived  at  it  and  profited  by  it,  but 
such  matters  cannot  be  complained  of  In  a 
proceeding  of  this  sort  It  follows  from 
what  has  been  said  that  the  court  correctly 
admitted  hi  evidence  the  Judgment  and  ex- 
ecution in  support  of  Corbett's  claim  under 
execution  sale.  It  follows  also  that  Judg- 
ment was  properly  rendered  In  his  favor  un- 
less the  sale  of  the  San  .Taclnto  county  lanil 
by  Thomas  Tinsley  to  G.  W.  Tinsley  was  a 
valid  and  bona  fide  sale.  Corbett  contends 
that  the  sale  was  without  considers  tiou,  and 
the  deed  made  at  a  time  when  Thomas  Tins- 
ley  was  notoriously  insolvent.  This  deed  was 
made  between  the  date  of  the  trust  company 
Judgment  and  the  Issuance  and  levy  of  the 
Corbett  execution,  and  purported  to  convey 
two  other  tracts  of  land  besides  the  one  in 
question.  G.  W.  Tinsley  claims  that  the 
land  was  conveyed  to  him  in  satisfaction  of 
a  debt  due  by  Thomas  Tinsley  to  him, 
amounting  to  $3,000.  The  following  facts 
either  directly  or  remotely  tend  to  establish 
the  invalidity  of  the  transaction:  Thomas 
Tinsley  testified  the  land  conveyed  by  the 
deed  was  worth  $5,000.  The  deed  recited  a 
consideration  of  $2,000.  The  debt  in  dis- 
charge of  which  it  was  conveyed  was  placed 
by  appellant  at  $3,000.  The  deed  was  not 
placed  of  record  for  a  year  after  its  date. 
G.  W.  Tinsley  at  once  executed  a  power  of 
attorney  to  Thomas  Tinsley  empowering  him 
to  handle  and  control  the  land,  and  the  lat- 
ter was  thus  empowered  when  he  first  an- 
swered in  this  suit  yet  he  set  up  no  defense 
for  G.  W.  Tinsley,  and /pennltted  Judgment 
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to  be  rendered  agalnat  him  as  a  nonresld^it 
Though  Thomas  Tlnaley  wa8  his  attorney  In 
fact,  and  a  codefendant  In  this  suit,  and  In- 
vested with  the  broadest  power  orer  these 
lands,  he  does  not  appear  to  have  notified  bis 
absent  brother  of  Its  pendency.  Prior  to  the 
date  of  this  deed  Thomas  Tlnsley  had  ex.' 
ecnted  a  "blanket"  deed  to  G.  W.  Tlnsley 
for  all  his  lands  In  Texas,  these  lands  beins 
■cattoed  over  many  conntles  In  the  state, 
and  amounting  to  thousands  of  acres.  Q. 
W.  Tlnsley  never  rendered  the  land  in  ques- 
tion for  taxes  nor  paid  taxes  thereon.  Thom- 
as Tlnsley  In  this  suit  answered  for  himself 
by  general  denial  and  plea  of  not  guilty, 
when  at  that  time  he  was  authorized  to  act 
as  attorney  in  fact  tor  his  brother.  Tliomas 
Tlnsley  at  the  date  of  this  deed  was  insol- 
vent It  would  serve  no  useful  purpose  to  re- 
view the  evidence  upon  this  latter  point 
Suffice  It  to  say  we  have  made  such  Investi- 
gation as  was  possible  In  the  confused  and 
onsatlsfactory  state  of  the  record,  and  have 
found  no  reason  to  disturb  the  finding  of  the 
court  on  the  question  of  Insolvency.  Thus 
we  have  an  bUKdvent  debtor  conveying  a 
large  property  to  a  near  relative,  the  proper^ 
ty  in  value  grossly  exceeding  the  recited  con- 
sideration. When  the  Issue  of  good  faith  te 
raised,  the  vendee  of  the  Insolvent  fails  to 
testify.  With  this  added  to  the  suspicions 
circumstances  above  recited,  we  cannot  say 
that  the  trial  court  was  not  Jostlfled  In  i»- 
fnslng  to  credit  the  testimony  of  the  inaol* 
rent  as  to  the  good  faith  of  the  tran8actl<»i, 
cqieclally  when  It  is  remembered  that  the 
opposing  facts  called  for  corroboration;  and 
If  It  was  In  existence  It  could  have  been  sup- 
plied by  the  testimony  of  O.  W.  Tlnsley. 

Appellant  also  complains  because  the  court, 
in  hearing  his  motion  for  new  trial,  reviewed 
the  entire  case,  and  placed  the  burden  of 
proof  on  him,  whereas  the  bnrden  In  the  lint 
instance  wonid  have  been  tipon  Cwbett  In 
motions  such  as  the  one  in  question  the 
"good  canae  shown,"  as  required  by  the  stat- 
ute, necessitates  the  setting  forth  of  facts, 
which.  If  true,  would  require  the  setting 
aside  of  the  Judgment  assailed  and  the  ren- 
dition of  a  different  Judgment  It  would  be 
idle  to  set  aside  a  Judgment  and  retry  a 
cause  when  no  other  result  than  the  one  al- 
ready reached  could  be  attained.  The  alle- 
gations are  not  to  be  accepted  as  true,  but 
may  be  controverted,  and  evidence  heard  as 
to  their  truth.  This  course  the  trial  court 
pursued,  and  committed  no  error  in  so  do- 
ing. Keator  v.  Case  (Tex.  Civ.  App.)  SI  8. 
W.  1099;  Browning  v.  Pumphrey,  81  Tex. 
166,  16  a  W.  870;  O'Neill  v.  Brown,  61  Tex. 
84.  The  trial  court  did  not  place  the  bnr- 
den of  proof  upon  appellant  The  Judgment 
distinctly  states  that  appellee  established 
Ills  case  by  a  preponderance  of  the  evidence. 

Wft  do  not  deem  It  necessary  to  discuss  the 

other  assignments.    They  are  without  merit 

Appellant's  motion  to  correct  the  statement 

of  facts  which  was  submitted  and  talcen  with 
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the  case  la  ovccmled.    Having  found  no  re 
versible  error  In  the  record,  the  Judgment  Is 
affirmed. 
Affirmed* 

On  Motion  for  Behearlng. 
(Feb.  22,  1902.) 

Appellant  complains  of  our  finding  that 
the  deed  of  Thomas  Tlnsley  to  G.  W.  Tins- 
ley  of  date  October  20,  1887,  was  not  re- 
corded until  about  a  year  after  its  date. 
The  statement  In  the  opinion  Is  not  accurate, 
as  the  deed  was  In  fact  recorded  In  San  Ja- 
cinto county  In  February  of  the  year  follow- 
ing its  date.  It  had  been  placed  of  record 
In  another  county  shortly  after  its  date.  We 
were  misled  as  to  the  state  of  the  record 
on  this  point  by  a  statement  In  the  brief  of 
appellee. 

Appellant  also  complains  of  a  statement 
In  the  opinion  to  the  effect  that  appellee  de- 
ralgned  his  title  from  the  sovereignty  of  the 
soil.  If  the  Btatempnt  is  not  technically  cor- 
rect it  is  immaterial,  as  both  parties  claim 
under  Thomas  Tlnsley,  their  immediate  ven- 
dor. No  point  was  made  before  this  court 
Involving  an  objection  to  the  evidence  ei- 
ther on  the  ground  that  Corbett  failed  to 
connect  himself  with  the  sovereignty -of  the 
soil  or  failed  to  show  common  source.  Nei- 
ther of  these  matters  have  any  effect  on  the 
conclusion  reached  by  us. 

It  Is  further  urged  that  we  erred  In  finding 
that  Thomas  Tlnsley  made  a  blanket  deed  to 
his  brother,  covering  all  his  land  In  Texas. 
The  deed  spoken  of  was  of  date  January, 
1889,  does  not  seem  to  have  been  adduced  In 
evidence,  and  Thomas  Tlnsley  in  testifying 
about  it  says  he  cannot  say  that  It  was  not 
a  blanket  deed  Including  all  his  lands  in  Tex- 
as; thinks  it  specified  the  surveys,  and  the 
grantee  was  his  brother.  He  does  not  say 
bow  much  land  it  covered.  On  page  108  of 
the  record  he  leaves  a  like  impression,  and 
in  bis  affidavit  on  motion  for  new  trial  he 
admits  that  the  Comanche  county  deed  con- 
tained expressions  which  were  susceptible  of 
such  c«Mistructlon,  but  swore  that  he  had  no 
Intention  to  make  it  a  blanket  deed.  The 
Comanche  county  deed  was  not  of  date  prior 
to  the  deed  assailed  In  this  suit  but  was  sub- 
sequent thereto,  and  the  expression  In  the 
opinion  Is  erroneous  to  that  extent  If  such 
a  deed  in  fact  existed,  it  could  not  affect  the 
inquiry  here  except  in  so  far  as  it  might 
throw  light  upon  the  financial  condition  of 
Thomas  Tlnsley  at  the  prior  date,  vis.,  Oc- 
tober 20,  1887.  We  were  undertaking  to 
State  in  a  general  and  cursory  way  some  of 
the  prominent  facts  disclosed  by  the  record 
indicating  Insolvency.  To  indicate  In  this 
(pinion  the  exact  state  of  the  record  on  the 
question  would  be  next  to  ImposslUe.  We 
have  seldom  found  a  record  so  Involved  and 
confused.  But  the  record  itself  is  not  more 
confusing  than  the  testimony  of  Thomas 
Tlnsley.    He  testifies  to  a  vast  number  of 
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tracts  of  land  scattered  orer  many  counties 
ta  tbe  Btate.  Nearly  all  of  them  have  either 
been  bypotbecated  or  are  affected  by  judg- 
ment liens.  Many  of  them  tbe  witness 
Icnows  little  of  either  as  to  the  title  or  status 
as  to  liens.  There  are  foreclosures  through 
the  courts,  with  Interest,  costs,  and  attor- 
ney's fees;  trustee's  sales  out  of  court,  with 
attendant  costs;  and  through  and  over  it 
all  wanders  the  Becic  Judgment,  the  Hous- 
ton Land  &  Trust  Company  Judgment,  and 
the  Corbett  Judgment,  seeking  something  be- 
longing  to  defendant  and  subject  to  esecn- 
tlon.  This  search,  according  to  Corbett,  ex- 
tended over  five  years.  Acc<»ding  to  Thom- 
as Tlnsley  it  resulted  in  the  sacriflee  of  thou- 
sands of  dollars'  worth  of  his  lands.  If  this 
deed  to  O.  W.  Tlnsley  is  not  set  aside,  the 
judgment  must  go  forth  again  seeking  what 
of  Thomas  Tlnsley's  property  it  may  de- 
vour. The  record  reeks  with  indications  of 
the  hopeless  confusion  and  insolvency  into 
which  Thomas  Tlnsley's  affairs  had  fallen. 
Y«t  counsel  for  appellant  gravely  Insists  not 
only  that  this  court  erred  in  refusing  to  dis- 
turb the  judgment  of  the  trial  court,  but  that 
there  Is  no  evidence  upon  which  to  base  svch 
a  finding.  Cotmsel  Is  surprised  that  the  trial 
court  did  not  credit  the  statement  of  api>el- 
lant  that  he  was  worth  thousands  of  dollars 
over  his  llabilitiee,  when  one  of  his  chief 
complaints  was  that  a  Judgment  which  he 
had  failed  to  pay  was  destroying  him. 

Had  counsel  for  each  side  been  more  care- 
ful to  be  accurate  in  their  statements,  this 
court  would  have  been  spared  mnch  tedious 
labor,  and  the  errors  pointed  ont  In  the  mo- 
tion would  have  been  avoided.  We  have 
carefully  considered  the  motion  for  rehear^ 
ing,  but  have  found  no  reason  to  change  our 
conclusion  as  expressed  In  the  original  opln- 
ton. 

Tbe  motion  te  overruled.    Overruled. 


BENNETT  T.  STATE. 
(Snpremo  Court  of  Arkansas.    Feb.  8,  1902.) 
Dissenting  opinion.    Por  majority  opinion, 
•ee  66  S.  W.  198. 

BIDDICK,  J.  I  regret  that  I  am  unable 
to  agree  to  the  judgment  announced  by  the 
court,  but  a  consideration -.of  the  case  has 
convinced  me  that  the  learned  circuit  Judge 
committed  an  error  in  Instructing  the  jury, 
and  that  a  new  trial  should  be  granted. 
There  was,  as  Is  stated  In  the  opinion  of 
the  court,  evidence  tending  to  show  that  the 
defendant  was  seen  leading  the  horse  al- 
leged to  have  been  stolen  away  from  its 
usual  range,  where  it  was  accustomed  to 
•tay,  and  to  show  that  the  defendant  had 
taken  actual  possession  of  the  horse.  But, 
on  the  other  hand,  there  was  evidence  con- 
tradicting this  evidence,  and  tending  to 
•how  that  the  horse  was  an  estray  running 
at  large  near  a  farm  owned  by  a  brother 


of  defendant;  that  the  borae  jmnped  into 
the  field  which  Hall,  a  tenant  of  defend- 
ant's brother,  was  cultivating;  and  that 
Hall  put  him  up  and  worked  him,  but  that 
defendant  never  had  possession  of  tbe  horse 
or  exercised  any  act  of  ownership  to  iiim. 
Defendant  testified  further  In  bis  own  be- 
half that  he  had  never  at  any  time  either 
had  possession  of  the  horse  or  claimed  to  be 
tbe  owner  of  him.  Under  this  evidence  the 
Jm7  could  have  found  that  defendant  had 
(daimed  to  be  the  owner  of  this  stray  horse, 
and  had  offered  to  sell  or  trade  him,  bat  bad 
never  taken  possession  of  him,  or  had  actual 
control  of  him  In  any  way.  It  was  possible 
that  the  Jury  might  come  to  this  conclusion 
on  the  facts.  The  law  as  to  their  doty,  in 
that  event,  should  have  been  made  plain  to 
them.  But  this  Is  where  I  think  the  charge 
to  the  Jury  was  defective  and  misleading. 
After  giving  correct  definitions  of  the  crime 
of  larceny,  and  correctly  instructing  the 
jury  on  th«  law  of  larceny  In  a  general  way, 
the  court  comes  in  the  sixth  Instruction  to 
deal  with  the  law  as  applied  to  the  peculiar 
facts  of  this  case,  and  says:  "If  the  Jury 
belleTe  that  tbe  horse  in  question  was  run- 
ning at  large  and  regarded  as  an  estray  In 
the  neighborhood,  and  they  further  find  from 
the  evidence  beyond  a  reasonable  doubt  that 
defendant  took  possession  of  said  horse,  or 
exercised  such  ownership  over  him  as  own- 
ers of  live  stock  usually  exercise  over  the 
same,  with  intent  to  steal,  they  will  find  de- 
fendant guilty."  In  other  words,  the  judge, 
as  I  understand  this  instruction,  told  the 
jury  that  if  the  defendant  took  possession 
of  the  horse  with  Intent  to  steal  him.  or  ex- 
ercised such  ownership  over  him  as  owners 
of  live  stock  usually  exercise  over  the  same, 
with  Intent  to  steal,  they  riiould  find  him 
guilty.  There  is  nothing  to  show  what  was 
meant  by  the  words  "exercised  such  owner- 
ship over  him  ar  owners  of  Uve  stock  exer- 
cise over  the  same."  The  Jury  were  left 
open  to  put  such  interpretation  chi  the  words 
as  they  chose  to  do,  and  to  convict  the  de- 
fendant If  In  their  opinion  he  had  exercised 
such  ownership  over  tbe  horse  as  owners  of 
live  stock  nsually  exercise  over  them. 

Now,  it  is  well  known  that  there  are  con- 
siderable sections  of  this  state  in  which  the 
lands  are  wild  and  uninclosed,  and  where 
owners  of  live  stock  frequently  allow  them 
to  run  at  large  on  the  range,  with  little  con- 
trol over  tlfem.  They  are  sometimes  bought 
and  sold  on  the  range  without  any  actual 
possession  or  delivery  of  the  animals;  and, 
so  far  as  we  know,  this  jury  may  have  con- 
cluded that  the  mere  claim  of  ownership  or 
nn  offer  to  sell  the  horse  on  the  part  of  the 
defendant,  without  any  taking  of  posses- 
sion, was  sufficient  to  bring  him  within  the 
scope  of  this  Instruction,  and  to  Justify  a 
conviction.  For  this  reason,  it  seems  to  me 
this  instmctlon  was  not  only  wrong,  but 
that,  under  the  facts  of  this  case,  it  was 
liliely  to  be  prejudicial  to  the  defendant. 
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After  tbls  Instruction  was  given,  counsel 
for  defendant.  In  order  to  prevent  the  jury 
from  being  misled  by  It  asked  the  court  to 
tell  the  jury  explicitly  that  a  claim  of  own- 
ership without  a  taking  of  the  horse  by  the 
defendant  was  not  sufficient  to  convict. 
These  instructions  asked  by  the  defendant 
are  set  out  in  the  statement  of  facts  made 
by  the  court,  and  it  is  nnnecessary  to  repeat 
them  here.  It  seems  to  me  very  plain  that; 
having  given  the  Instruction  above  referred 
to,  one  or  more  of  those  asked  by  the  de- 
fendant should  have  been  given  to  make 
plain  to  the  Jury  that  a  mere  claim  of  own- 
ership or  an  offer  to  sell  the  horse  by  him 
was  not  sufficient  to  convict  when  no  cap- 
tion or  asportation  was  proved.  But  the 
court  refused  all  of  these  instructions  and 
no  one  can  say  from  the  evidence  and  in- 
structions whether  the  Jury  found  a  taking 
of  the  horse  as  alleged  In  the  indictmen{  or 
not  In  referring  to  this  point  the  court 
in  its  opinion  says  that  no  one  can  infer  an 
intent  to  steal  from  a  mere  claim  of  owner- 
ship, and  ttiat  a  man  who  would  find  an- 
other guilty  of  larceny  on  such  evidence 
would  be  unworthy  to  sit  on  the  Jury.  That 
may  be  tme,  but  men  Ignorant  of  the  law 
often  sit  on  the  Jury.  It  is  for  that  reason 
that  Judges  are  required  to  Instruct  the  Jury 
as  to  the  law  applicable  to  the  facts  of  the 
case.  That  the  law  is  plain  is  no  excuse  for 
refusing  to  give  It  when  asked.  The  instruc- 
tion asked  In  tbls  case,  In  my  opinion,  clears 
ly  stated  the  law,  and  should  have  been 
given,  and  the  refusal  to  do  so  I  think  was 
prejudicial  error,  for  which  the  Judgment 
should  be  reversed. 


WOOD.  J, 
Ion. 


concurs  In  the  dissenting  opln- 


KANSAS  A  T.  COAL  CO.  T.  GABSKT  et  al. 
(Supreme  Court  of  Arkansas.     Feb.  15,  1902.) 

DEATH— ACTIONS— PARTIBS-NEXT  OP  KIN. 

Under  Sand,  ft  H.  Dig.  i  OO&l,  dedarlng 
that  no  person  nnder  the  age  of  14  years  shall 
be  permitted  to  enter  any  mine  to  work  there- 
in, and  sectiou  5058,  providing  that  for  any  in- 
jury to  persons  occasioned  by  willful  violation 
of  the  act  a  right  of  action  shall  accrue  to  the 
party  injured  for  any  direct  damages  sustained 
thereby,  no  right  of  action  exists  in  the  next 
of  kin  of  such  an  employ^  for  damages  result- 
ing from  his  being  killed  while  so  employed; 
the  object  of  the  act  being  to  prohibit  the 
working;  of  children  under  14  years  of  age  in 
coal  mines  at  all. 
Hughes,  J.,  dissenting. 

Appeal  from  circuit  court  Sebastian  coun- 
ty. Greenwood  district;  Styles  T.  Rowe, 
Judge. 

Action  by  Mary  Gabsky  and  others  against 
the  Kansas  &  Texas  Coal  Company.  From 
a  Judgment  in  favor  of  plaintiffs,  defendant 
appeals.    Reversed. 

Hill  A  BrisEolarl.  for  appellant  Mechem 
&  Bryant  tor  appdleea. 


BUNN,  C.  J.  This  Is  a  suit  for  damages 
occasioned  by  the  death  of  the  minor  son 
of  the  plaintiff  Mary  Gabsky  while  working  in 
a  coal  mine  of  the  appellant  In  Sebastian 
county,  Ark.,  on  the  28th  day  of  January. 
1890.  The  complaint  is  as  follows:  "Now 
come  the  plaintiff  Mary  Gabsky,  for  herself, 
and  Sophia  Gabsky  and  Stephen  Gabsky, 
minors,  by  Mary  Gabsky,  tlieir  next  friend, 
and  say:  (1)  That  they  are  residents  of  Se- 
bastian county.  Ark.,  and  the  defendant  is  a 
corporation  organized  under  the  laws  of  Mia- 
sourl,  and  engaged  in  the  business  of  mining 
coal  in  Arkansas,  at  all  the  dates  hereinafter 
mentioned.  (2)  That  on  or  about  the  1st  day 
of  January,  1899,  the  defendant  willfully 
permitted  one  John  Gabsky,  a  minor  aged  11 
years,  to  enter  ita  coal  mine  No.  51,  near 
Huntington,  Ark.,  to  work  therein,  and  the 
said  John  Gabsky  continued  in  said  mine  un- 
til the  28th  day  of  January,  1809,  when  he 
was  instantly  killed  in  said  mine  by  a  large 
rock  falling  upon  him  from  the  roof  thereof. 
The  said  John  Gabsky  left  surviving  blm,  as 
his  sole  heirs  and  next  of  kin,  the  plaintiff 
herein  Mary  Gabsky,  who  was  his  mother, 
and  Sophia  Gabsky,  a  sister  aged  8  years, 
and  Stephen  Gabsky,  a  brother  aged  3  years. 
None  of  the  plaintiffs  have  any  property  or 
means  of  support  othM'  than  the  personal 
exertions  of  the  plaintiff  Mary  Gabsky.  (3) 
In  consequence  of  the  willful  violation  of 
law  by  the  defendant  in  permitting  the  said 
John  Gabsky  to  enter  Its  mine  to  work  as 
aforesaid,  and  his  resulting  death,  the  plain- 
tiffs have  sustained,  direct  damages  In  the 
sum  of  $2,000.  Wherefore  they  pray  Judg- 
ment against  the  defendant  for  $2,000  and 
costs." 

This  complaint  was  filed  August  24,  1899, 
and  summons  served  the  next  day.  The  de- 
fendant answaed  on  the  12tb  of  September, 
1809;  the  first  paragraph  of  Its  answer  be- 
ing a  general  demurrer  to  the  complaint  as 
not  stating  facts  sufficient  to  constitute  a 
cause  of  action.  The  second  paragraph  de- 
nies that  any  cause  of  action  exists  in  tlte 
plaintiff  against  the  defendant  if  the  death 
of  John  Gabsky  occurred  as  alleged.  The 
third  paragraph  avers  a  want  of  Information 
as  to  certain  averments  In  the  complaint  a* 
to  matters  pertaining  personally  to  the  plaia- 
tiils  and  deceased,  averring  the  materiality 
of  the  same,  and  demanding  strict  proof  of 
the  same.  I^e  defendant  in  this  paragraph 
denies  that  it  willfully  permitted  John  Gab- 
sky, a  minor  of  the  age  of  11  years,  to  en- 
ter Its  coal  mine  No.  51,  near  Huntington, 
Ark.,  to  work  therein,  and  states  the  facts 
to  l>e  "that  one  Thomas  Reskoskl,  a  mlnw 
then  In  the  employ  of  the  defendant  and 
who  lived  or  boarded  with  the  plaintiff  Mary 
Gabsky,  brought  the  said  John  Gabsky  with 
him  to  the  said  mine  No.  61,  and  asked  per- 
mission of  the  pit  boss  thereof  to  allow  hist 
to  take  the  said  John  Gabsky  into  the  mine 
to  work  for  him  and  the  said  Reskoskl,  and 
the  pit  boss  was  assured  by  the  said  Reskoe- 
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kl  and  other  friends  of  said  John  Gabsky 
that  he  was  of  the  age  of  15  years  and  could 
read  and  write,  and  the  physical  apt)earance 
of  the  said  John  Gabsky  would  lead  an  or- 
dinarily prudent  and  reasonable  man  to  be- 
lieve that  he  was  over  the  age  of  14  years, 
and,  so  believing  and  being  so  assured,  the 
said  pit  boss  permitted  the  said  Gabsky  in 
the  mine  for  the  said  Beskoskl;  and  the  de- 
fendant is  informed  and  believes,  and  so 
asserts  and  avers,  tliat  the  death  of  said  Gab- 
sky was  caused  by  the  neglect  arid  reckless- 
ness of  the  said  Reskoski  and  said  John 
Gabsky,  and  other  miners  while  said  Gab- 
sky was  working,  and  not  through  any  negli- 
gence or  dereliction  of  duty  upon  the  part  of 
this  defendant.  The  defendant  states,  fur- 
ther, that  it  was  with  the  consent  and  ap- 
proval of  Mary  Gabsky  that  said  John  Gab- 
sky was  permitted  to  work  In  said  mine,  and, 
if  said  John  Gabsky  was  under  the  age  of 
14  years,  said  fact  was  known  to  his  mother, 
the  said  Mary  Gabsky,  and  said  fact  was  un- 
known to  this  defendant;  and,  the  physical 
appearance  of  said  Jolm  Gabsky 'indicating 
that  he  was  of  the  age  where  he  could  law- 
fully enter  said  mine  to  work,  the  defendant 
did  not  willfully  permit  a  minor  under  the 
prohibited  age  from  working  therein,  and  the 
said  mother  by  so  permitting  the  defendant 
to  be  Imposed  upon,  and  wrongfolly  permit- 
ting her  said  son  to  work  In  the  mine  [while] 
under  the  age  prohibited  by  law.  If  such  be 
a  fact  (and  plaintiff  has  so  alleged),  it  was 
the  negligent  act  of  said  plaintiff,  and  not  of 
this  defendant,  which  caused  the  death  of 
said  John.  That  It  was  the  duty  of  the  pa- 
rent of  said  John  to  refrain  from  allowing 
him  to  work  in  the  mines  under  the  age  per- 
mitted by  the  statute;  and  the  wrongful  and 
knowing  act  of  the  parent  of  said  John,  and 
not  the  willful  act  of  defendant,  together 
with  the  negligence  of  said  John  and  his  fel- 
low workers,  were  the  causes  of  his  death." 

The  evidence  in  the  case  substantially  sus- 
tains the  averments  of  the  answer.  The  de- 
murrer of  the  defendant,  contained  In  the 
first  and  second  paragraphs  of  its  answer, 
raises  a  question  of  law,— whether  or  not 
Mary  Gabsky,  for  herself  or  as  next  friend 
of  her  two  surviving  children,  has  a  right  of 
action  against  the  defendant  The  complaint 
Is  manifestly  founded  upon  the  statute 
known  as  the  "Minor's  Act,*— nothing  more, 
nothing  less.  The  two  sections  which  are 
material  In  this  controversy  are  digested  in 
Sandel's  &  Hill's  Digest  as  follows: 

"5051.  No  person  under  the  age  of  14  yean 
shall  be  permitted  to  enter  any  mine  to  work 
therein." 

"5058.  For  any  injury  to  persons  or  prop- 
erty occasioned  by  willful  vicriatlon  of  this 
act,  a  right  of  action  shall  accrue  to  the 
party  injured  for  any  direct  damages  sus- 
tained thereby." 

The  direct  damages  here  referred  to  means 
damages  for  injury  occasioned  by  the  fact 
of  being  permitted  to  work  in  the  mbies; 


and,  the  working  In  the  mines  under  the 
prohibited  age  being  shown,  and  to  be  willful 
in  the  legal  sense.  It  is  ordinarily  conclusive 
upon  the  defendant,  for  the  object  of  the  act 
was  to  prohibit  the  working  of  children  un- 
der 14  years  of  age  in  coal  mines  at  alL  If 
it  is  thought  that  an  action  for  damages  for 
the  death  of  a  person,  as  in  this  case,  snr- 
vives  in  the  next  of  kin.  It  should  be  asserted 
by  a  complaint  based  upon  our  statute  of 
survlTorship,  commonly  known  as  "Lord 
Campbell's  Act."  What  should  be  shown  In 
a  case  under  tliat  act  we  leave  to  the  plain- 
tiffs to  determine.  But,  as  the  case  was 
tried  solely  nnder  the  minor's  act,  and  a  com- 
plaint made  in  strict  conformity  thereto,  and 
no  provision  Is  made  In  that  act  for  a  sur- 
vivorship of  the  action,  the  demurrer  set 
forth  in  the  first  and  second  paragraphs  of 
the  answer  should  have  been  sustained;  and 
the  Judgment  of  the  court  is  reversed,  and 
the  cause  Is  remanded  for  a  new  trial,  with 
privilege  to  the  plaintiff  to  amend  ber  com- 
plaint, if  she  so  desires  to  do. 

HUGHES,  J.,  dissents. 


POPB  Gt  aL  T.  GAUPBELIi  «t  a>. 

(Supreme  Court  of  Arkansas.    Feb.  15,  1902.) 

TAXATION— TAX    SALB—VALrDITT— JURISDIC- 
TION—WARNING  ORDER— ENTRY 
ON  COURT  RBCORO. 

Acts  1881,  p.  68,  I  1.  provides  that  any 
citizen  who  shall  give  secnnty  for  costs  may 
file  a  complaint  for  the  enforcement  of  over- 
due taxes  in  eqaity,  in  the  name  of  the  state^ 
in  the  court  tiaving  equity  jurisdiction.  Sec- 
tion 2  declares  that  on  the  filins  of  sach  com- 
plaint the  clerk  of  the  court  shall  enter  on  the 
record  a  warning  order,  which  may  be  In  a 
certain  form.  Sand.  &  H.  Dig.  |  1115  reads 
that  the  circuit  courts  shall  have  exclusive  Jn- 
risdiction  as  courts  of  equity;  and  section  ll^i^ 
recites  that  the  records  of  proceedings  at  law 
shall  be  in  books  separate  and  distinct  from 
the  records  and  proceedings  in  equity.  A 
warning  order  in  a  proceeding  to  enforce  over- 
due taxes  was  entered  on  the  records  of  the 
circuit  court  kept  for  law  proceedings,  and  not 
on  the  chancery  record.  Held,  that  the  court 
had  no  jurisdiction  to  make  a  decree  for  the 
sale  of  lands  for  such  overdue  taxes,  so  that  a 
sale  thereof  was  void. 
Bunn,  0.  J.,  dissenting. 

Appeal  from  Woodruff  diancery  court;  Ed- 
ward D.  Robertson,  Chancellor. 

Action  by  Sallie  A.  Pope  and  others  against 
Alvin  Campt)ell  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeaL  Re- 
versed. 

Appellants  brought  an  action  in  equity 
praying  for  the  cancellation  of  deeds  found- 
ed upon  a  purchase  of  lands  at  "overdae 
tax"  sale;  contending  that  the  tax  sale  was 
Told,  and  that  the  court  that  made  the  de- 
cree for  the  sale  of  the  lands  for  overdue 
taxes  had  no  Jorlsdlction,  because  the  vram- 
Ing  order  required  by  the  statute  to  be  enta>- 
ed  upon  the  record  of  the  chancery  court  was 
not  entered  upon  the  record  of  that  court,  bn^ 
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Instead,  waiB  entered  on  the  record  of  .tbe 
circuit  court  At  the  time  of  the  rendition 
of  the  decree  in  the  overdue  tax  suit  the  ctr- 
cnlt  court  had  both  law  and  chancery  juris- 
diction (in  1883).  It  kept  separate  records  as 
required  by  law  (Sand.  &  H.  Diss.  {  1293),  for 
chancery  and  law  proceedings.  The  order 
was  made  by  the  clerk  and  entered  on  tbe 
record  for  proceedings  at  law.  This  evi- 
dence appears  in  the  record:  A  written  and 
signed  statement  of  O.  B.  Mills,  deputy  clerk 
of  Woodruff  county  (which  statement  was  ad- 
mitted In  evidence  by  consent  of  parties),  to 
the  effect  that  from  the  year  1865  to  the 
present  time  there  has  been  kept  by  the 
clerks  of  the  circuit  court  In  Woodruff  coun- 
ty separate  records,  In  which  the  proceedings 
at  law  and  the  proceedings  In  equity  have 
been  kept;  that  chancery  record  A,  Intro- 
duced In  this  cause,  Is  the  only  record  of  eq- 
uity proceedings  kept  in  Woodruff  county 
from  1865  to  August  26,  1883,  and  that  chan- 
cery record  B,  Introduced  In  evidence.  Is  the 
only  record  of  equity  proceedings  kept  by  the 
clerk  of  Woodruff  county  from  August  2S, 
1883,  to  the  present  time;  that  the  order 
warning  landowners  to  appear,  as  provided 
by  section  2  of  the  Acts  of  1881,  in  the 
cause  of  "State,  on  Relation  of  V.  H.  Hender- 
son, V.  Certain  Lands,"  which  proceeding 
was  known  as  the  "Overdue  Tax  Proceeding 
of  Woodruff  County,"  was  never  entered  In 
either  of  these  records  of  proceedings  in 
equity.  All  the  records  of  tbe  proceedings 
in  such  overdue  tax  suit  are  entered  upon 
these  two  chancery  records,  except  the  warn- 
ing order  mentioned  above,  and  the  pro  con- 
fesso  decree  entered  by  the  clerk  In  vaca- 
tion. Tbe  record  marked,  "Minutes  B,  Circuit 
Court,"  introduced  by  defendant,  Is  the  sep- 
arate record  of  proceedings  at  law  kept  by 
the  clerk  of  the  circuit  court  exclusively  for 
tbe  record  of  such  proceedings.  The  warning 
order  and  pro  confesso  decree  in  the  overdue 
tax  case  of  1883,  above  mentioned.  Is  entered 
In  this  record,  "Minutes  B,  Circuit  Court" 
The  warning  order  on  pages  166  to  176,  De- 
cember 22,  1882,  In  so  far  as  it  relates  to  tbe 
lands  in  this  suit.  Is  as  follows:  "The  plain- 
tiff Introduced  the  two  chancery  records  re- 
ferred to  by  Mr.  Mills  In  his  statement  chan- 
cery records  A  and  B.  The  defendant  Intro- 
duced the  law  record  referred  to  by  Mr.  Mills 
In  bis  statement,  called,  "Minutes  B,  Circuit 
Court.'"  The  court  dismissed  tbe  bill  for 
want  of  equity. 

H.  F.  Roleson,  for  appellants.  J.  T.  Pat- 
terson,  for  appellees. 

HUGHES,  J.  (after  stating  the  facts). 
The  only  question  for  the  consideration  of 
the  court  is  whether  the  warning  order  In  tbe 
overdue  tax  proceeding  was  entered  of  rec- 
ord as  required  by  the  act  of  1881,  p.  68.  The 
act  provides: 

"Section  1.  That  hereafter  any  citizen  of 
this  state  who  shall  give  security  for  costs, 


may  file  a  complaint  In  equity  In  the  name 
of  the  state,  In  the  court  having  equity  Juris- 
diction," etc. 

"Sec.  2.  On  the  flUng  of  such  complaint  tbe 
clerk  of  tbe  court  shall  enter  on  the  record 
an  order,  which  may  l>e  in  the  following 
form,"  etc. 

"The  circuit  court  shall  have  exclusive  Ju- 
risdiction •  ♦  •  as  courts  of  equity. 
•  •  •"  Sand.  &  H.  Dig.  §  1115.  "The  rec- 
ords of  proceedings  at  law  shall  be  In  books 
separate  and  distinct  from  the  records  and 
proceedings  In  equity."     Id.  f  1293. 

That  the  act  contemplated  that  the  warn- 
ing order  should  be  placed  on  the  chancery 
record  is  too  plain  for  contention.  The  suit 
shall  be  In  equity.  The  records  of  its  prog- 
ress must  be  kept  on  the  equity  record,  in 
books  separate  and  distinct  from  the  records 
of  cases  at  law.  If  this  requirement  of  the 
statute  Is  designed  to  serve  any  purpose, 
then  It  is  mandatory.  In  Gregory  v.  Bart- 
lett,  55  Ark.  34,  17  S.  W.  844,  this  court  said 
in  speaking  of  the  notice  required  by  this 
act:  "When  this  requirement  of  the  statute 
Is  complied  with.  It  furnishes  to  the  owner 
of  delinquent  lands  a  means  of  information 
which  the  statute  designed  be  should  receive. 
Searching  the  records,  and  finding  no  order 
for  proceeding  against  his  land,  he  had  a 
right  to  presume  none  existed.  There  Is 
nothing  in  the  statute  to  Indicate  that  the 
legislature  considered  the  entry  of  the  order 
upon  the  record  as  of  any  less  significance 
than  the  publication  of  It  •  •  •  The 
statute  does  not  authorize  the  clerk  to  make 
the  order  In  any  manner  other  than  by  en- 
try on  the  record,  and  authorizes  publication 
of  nothing  except  a  copy  of  the  record.  To 
say  that  the  clerk  can  dispense  with  the  rec- 
ord, and  make  his  entry  In  the  first  Instauce 
in  a  newspaper,  would  be  to  disregard  a  plain 
provision  of  the  statute,  and  dispense  with 
one  of  the  means  the  law  affords  for  im- 
parting information  ta  the  landowner.  But 
when  a  statutory  provision  is  plain,  and  is 
made  to  aid  In  the  accomplishment  of  a  use- 
ful end,  it  cannot  be  treated  as  merely  direc- 
tory, and  so  be  disregarded."  It  is  true  that 
In  this  case  of  Gregory  v.  Bartlett  there  was 
no  order  made,  as  far  as  the  record  showed. 
Nevertheless  It  bears  on  this  case. 

The  Judgment  is  reversed,  and  tbe  cause 
is  remanded,  wJth  directions  to  enter  a  de- 
cree for  appellants. 

BUNN,  C.  J.  (dissenting).  Tlie  point  tn 
this  case  is  materially  dlffoent  from  that 
decided  in  Gregory  v.  Bartlett  86  Ark.  30, 
17  S.  W.  844;  for  there  there  was  a  total  fail- 
ure to  enter  upon  the  record  of  the  chancery 
court  or  any  record  of  any  court  the  pre- 
limlnnry  or  foundation  order  upon  which  the 
constructive  summons  or  notice  should  be 
based,  and  therefore  the  proceedings  after- 
wards were  held  to  be  void.  In  the  case  at  bar 
the  order  was  made  by  the  clerk,  but  Inad- 
vertently It  was  entered  In  tbe  book  contair 
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Ing  the  law  proceedings  of  the  circuit  court; 
the  .aame  Judge  baying  Jurisdiction  of  both 
law  and  chancery,  and  the  same  clerk  acting 
In  both  In  keeping  the  minutes  and  record. 
In  other  words.  It  was  a  mere  mispriBlon  of 
the  clerk,  by  which  the  order  was  entered  In 
the  wrong  record  book;  both  being  under  his 
control.  The  object  of  the  order  is  not  to 
give  notice  to  parties  litigant  of  the  penden- 
cy of  the  suit  against  them  and  tbclr  lands, 
for  that  notice  is  a  publication,  according  to 
the  statute,  of  a  copy  of  the  order  made  by 
the  clerk;  and  it  follows,  therefore,  that  the 
entering  of  the  order  on  the  record  Is  for  a 
Jostiflcation  of  the  clerk  In  publishing  a  copy 
of  the  same.  No  litigant  could  possibly  suf- 
fer Injury  by  such  a  misprision.  If  the  pub- 
lication of  a  copy  of  the  order  called  his  at- 
tention to  the  suit,  and  be  wished  to  inquire 
Into  its  regularity,  he  almost  necessarily 
would  call  upon  the  clerk  for  the  record  in- 
formation. This  transaction  was  many  years 
•go,  and  as  the  same  defect,  if  jurisdictional 
defect  it  is,  as  held  by  the  decision  of  the 
court.  It  doubtless  extended  to  all  the  lands 
In  the  county  InTolved  In  the  overdue  tax 
proceeding.  The  Injury  would  therefore  be 
far-reaching  and  greatly  extended  in  its 
■cope.  I  do  not  think  a  mere  misprision  of 
the  clerk  as  to  a  matter  not  prejudicial  to 
Utiganta  should  be  allowed  to  work  such  a 
widespread  calamity. 


ROTH  T.  MBaSCHANTS*  ft  PLANTERS' 
BANE. 

(Sopreme  Conrt  of  Arkansas.     Feb.  15,  1002.) 

JUDQHBNTS— RES  JUDICATA. 

A  Judgment  in  an  action  on  a  note  given 
for  a  patent,  but  not  ahowin;;  such  fact  on  Its 
face,  which  adjudges  the  note  invalid  under 
Sand,  ft  H.  Dig.  (408,  providing  that  notes 
given  for  patents,  unless  executed  on  printed 
forms,  showing  such  fact,  shall  be  absolutely 
void,  IS  not  a  bar  to  a  subsequent  suit  against 
the  maker  for  a  balance  due,  and  evidenced  by 
the  note,  on  the  agreed  price  of  the  patent. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty;  Jno.  W.  Crawford,  Special  Judge. 

Action  by  the  Merchants'  &  Planters'  Bank 
against  Louis  Roth.  From  a  Judgment  In  fa- 
vor of  the  plalnttflT,  the  defendant  appeals. 
Affirmed. 

Austin  ft  Taylor,  for  appellant  White  A 
Altheimer,  for  appellee. 

BATTLE,  J.  "Louis  Roth,  the  appellant, 
purchased  an  imdivided  one-fourth  Interest 
In  a  patent  known  as  the  'Eclipse  Folding 
Wagon  Step,'  and  agreed  to  pay  $1,500  there- 
for. He  paid  $1,000  in  cash,  and  executed 
bis  note  to  C.  P.  Thornton,  bis  vendor,  for 
$500.  In  payment  of  the  balance.  In  due 
course  of  trade,  for  a  valuable  consideration, 
without  notice,  and  before  maturity,  the 
Merchants'  &  Planters'  Bank,  of  Pine  Bluff, 
l>ecame  the  owner  of  this  note.  At  maturity 
the  maker,  Louis  Roth,  refused  to  pay  the 


note,  and  in  a  suit  Iwonght  hi  the  Columbia 
circuit  court  against  him  and  0.  P.  Tbocn- 
ton  as  indorser,  he  filed  an  answer,  and,  afta" 
admitting  the  execution  of  the  note  to  C.  P 
Thornton,  and  transfer  of  same  to  plaintiff 
Merchants'  ft  Planters'  Bank,  pleaded  'for 
a  complete  defense  against  the  note, 
*  *  *  that  It  was  given  by  him  to  hia  co- 
defendant  for  an  Interest  In  a  patent  right, 
and  was  not  on  a  printed  form,  and  did  not 
show  on  Its  face  that  it  was  executed  In  pay- 
ment of  such  patent  right,  as  required  by 
sections  403,  404,  Sand.  &  H.  Dig.,  and  the 
said  note  Is  therefore  void';  and  the  comt, 
sitting  as  a  Jury,  found  that  issue  in  favor 
of  the  defendant,  and  rendered  judgment  ac- 
cordingly. Suit  was  then  brought  In  the  Jef- 
ferson circuit  court  on  account  for  the  tial- 
ance  of  the  purchase  money  by  the  bank, 
and,  as  the  account  was  not  aasignable  by 
statute,  G.  P.  Thornton,  the  assignor,  was 
Joined  as  plaintiff.  To  this  suit  the  appel- 
lant, Louis  Roth,  pleaded  the  Judgment  of  the 
Columbia  circuit  court  declaring  the  note 
void  as  a  bar  to  the  right  of  appellees  to  te- 
cover  upon  the  original  consideration."  The 
circuit  court  held  that  the  plalntUb  In  the 
latter  suit  were  entitled  to  recover,  and  ren- 
dered judgment  In  their  favor  for  the  amount 
sued  for,  and  the  defendant  appealed. 

Section  403,  Sand,  ft  H.  Dig.,  upon  which 
the  appellant's  defense  to  the  action  against 
him  In  the  Columbia  circuit  court  was  baaed, 
is  as  follows:  "Any  vendor  of  any  patented 
machine,  Implement,  substance,  or  Instru- 
ment of  any  kind,  or  character  whatsoevo-, 
when  the  said  vendor  of  the  same  effects 
the  sale  of  the  same  to  any  citizen  of  this 
state  on  a  credit.  In  payment  of  the  same, 
the  said  negotiable  instrument  shall  be  exe- 
cuted on  a  printed  form,  and  show  upon  its 
face  that  it  was  executed  in  consideration  of 
a  patented  machine,  implement,  substance  or 
Instrument,  as  the  case  may  be,  and  no  per- 
son shall  be  considered  an  innocent  holder 
of  the  same,  though  he  may  have  given  value 
for  the  same  before  maturity,  and  the  maker 
thereof  may  make  defense  to  the  collection 
of  the  same  In  the  hands  of  any  holder  of 
said  negotiable  Instrument,  and  all  such 
notes  not  showing  on  their  face  for  what  they 
were  given  shall  be  absolutely  void." 

The  object  of  this  statute  was  to  save  to  a 
vendee  of  "any  patent  machine.  Implement 
substance,  or  Instrument  of  any  kind,  or 
character  whatsoever"  all  the  defenses  he 
may  have  to  an  action  on  his  note  for  the 
purchase  money,  and  to  prevent  the  loss 
thereof  by  a  transfer  of  the  note  to  an  Inno- 
cent liolder  before  maturity.  The  failure  to 
comply  witli  the  statute  does  not  affect  the 
validity  of  the  sale,  but  renders  only  the 
note  absolutely  void.  The  penalty  does  not 
reach  beyond  the  object  to  be  accompUsbed. 
Though  the  note  may  be  void,  the  vendor  can 
recover  whatever  may  be  due  him  on  the 
contract  of  sale  from  the  vendee.  TlUmao 
V.   Thatcher,    6^gAfk.   334,    19)ffi|iSSr.    868; 


Ark.) 


MALONEY  T.  TEREY. 


919 


Marka  t.  McGehee,  35  Ark.  217;  Tucker  v. 
West.  29  Ark.  401;  Stratton  v.  McMakIn,'  84 
E:y.  an,  4  Am.  St  Rep.  215;  Railroad  Co.  r. 
StanseU,  43  Ark.  275. 

The  defense  of  appellant  to  the  action  In- 
stituted in  the  Columbia  circuit  court  was  In 
the  nature  of  a  plea  of  abatement  It  did 
not  reach  the  merits  of  the  case,  but  the 
validity  of  the  note  only.  The  only  thing  ad- 
judicated by  the  judgment  of  that  court  waa 
the  validity  of  the  note  sued  on.  This  judg- 
ment was  no  bar  to  an  action  upon  the  con- 
tract of  sale. 

The  effect  of  a  judgment  upon  causes  of 
action  is  unlike  that  It  has  upon  defenses. 
The  defendant  In  an  action  is  required  to  set 
up  all  his  defenses  to  the  same.  "A  valid 
judgment  for  the  plalntUC  sweeps  away 
every  defense  that  should  have  been  raised 
against  the  action;  and  this,  too,  for  the  pur- 
pose of  every  subsequent  suit  whether 
founded  on  the  same  or  a  different  cause." 
EUls  y.  Clarke,  19  Ark.  421.  70  Am.  Dec.  803; 
BeU  V.  Fergus,  65  Ark.  588,  18  S.  W.  981; 
Davis  V.  Brown,  91  U.  S.  423,  24  I«,  Ed.  204. 

As  to  causes  of  actions  the  mle  is  stated 
by  the  supreme  court  of  the  United  States  in 
Russell  V.  Place,  94  V.  S.  608,  24  L.  Bd.  214, 
as  follows:  "It  la  undoubtedly  settled  law 
that  a  Judgment  of  a  court  of  competent  ju- 
risdiction upon  a  question  directly  involved 
In  one  suit  is  conclusive  as  to  that  ques- 
tion in  another  suit  between  the  same  par- 
ties. But  to  give  thli  operation  to  the  judg- 
ment it  most  appear  either  upon  the  face 
of  the  record  or  be  shown  by  extrinsic  evi- 
dence tliat  the  precise  question  was  raised 
and  determined  in  the  former  suit  If  thex9 
be  any  imcertainty  on  this  head  in  the  rec- 
ords,—as,  for  example.  If  it  appear  that  sev- 
eral distinct  matters  may  have  been  liti- 
gated upon  one  or  more  of  which  the  judg- 
ment may  have  passed,  without  indicating 
which  of  them  was  thus  litigated,  and  upon 
which  the'  judgment  was  rendered,— the 
whole  subject  of  the  action  will  be  at  large, 
and  open  to  a  new  contention,  unless  this 
uncertainty  be  removed  by  extrinsic  evi- 
dence showing  the  precise  point  involved  and 
determined.  To  apply  the  judgment  and 
give  effect  to  the  adjudication  actually  made, 
when  the  record  leaves  the  matter  in  doubt 
such  evidence  is  admissible."  It  further  said 
in  the  same  case:  "To  render  the  judgment 
conclusive,  it  must  appear  by  the  record  of 
tlie  prior  suit  that  the  particular  matter 
sought  to  be  cancded  was  necessarily  tried 
or  determined,— that  is,  that  the  verdict  in 
the  suit  could  not  have  been  rendered  with- 
out deciding  that  matter;  or  it  must  be 
shown  by  extrinsic  evidence,  consistent  with 
the  record,  that  the  verdict  and  judgment 
necessarily  involved  the  consideration  and 
determination  of  the  matter." 

In  Shaver  v.  Sharp  Co.,  62  Ark.  78,  34  8. 
W.  262,  It  is  said:  "That  which  has  not 
been  tried  cannot  have  been  adjudicated. 
*    *    *    That  which  Is  not  within  the  scope 


of  the  issues  presented  cannot  be  concluded 
by  the  judgment."  See,  also,  Dawson  v. 
Parham.  55  Ark.  286,  18  S.  W.  48;  McOombs 
V.  Wall,  66  Ark.  336,  50  S.  W.  876;  Crom- 
well V.  Sac  Co.,  94  U.  S.  351,  24  L.  Ed.  195; 
Davis  V.  Brown,  94  U.  S.  423,  24  U  Ed.  204. 

The  same  rule  obtains  as  to  cross  claims, 
set-offs,  and  recoupments.  The  defendant  in 
an  action  against  him  Is  not  bound  to  set  up 
such  claims,  If  be  has  them,  but  it  Is  gen- 
erally optional  with  him  to  do  so  or  not 
McWborter  v.  Andrews,  53  Ark.  307,  13  S. 
W.  1099;  21  Am.  &  Eng.  Enc.  liSW  (Ist  Ed.) 
224,  and  cases  cited. 

The  judgment  of  the  Jefferson  circuit  court 
is  affirmed. 


MALONEY  «t  al.  v.  TBHRY. 
(Supreme  Court  of  Arkansas.     Feb.  8,  1902.) 

FRAUD— ATTORNEY  AND  CLIENT— EQUITT— 
JURISDICmON-TRCSTS. 

Smutty  has  Jurisdiction  of  a  bill  by  a  client 
against  his  attorney,  charging  that  the  latter, 
in  settling  a  claim  against  the  client  fraudu- 
lently nrocared  and  retained  a  greater  sum 
from  the  client  thnn  was  paid  to  settle  the 
claim,  and  asking  that  the  attorney  be  decreed 
to  be  a  trustee  as  to  the  sum  fraudnleutly  ob- 
tained, and  to  be  compelled  to  account  there- 
for. 
Bnnn,  C.  J.,  dissenting. 

Appeal  from  chancery  court  Pulaski  coun- 
ty; Thomas  B.  Martin.  Chancellor. 

Action  by  W.  J.  Terry,  as  administrator  of 
the  estate  of  Joseph  Townsend,  deceased, 
against  E.  S.  and  L.  0.  Maloney,  to  declare 
a  trust  and  for  an  accoimtlng.  From  a  de- 
cree In  favor  of  the  plaintiff,  the  defendants 
appeal.    Affirmed. 

Appellee,  W.  J.  Terry,  as  administrator  of 
the  estate  of  Jos.  Townsend,  deceased, 
brought  suit  in  the  Pulaski  chancery  court 
by  bill  in  equity  as  follows:  "The  plaintiff, 
for  his  cause  of  action,  alleges:  That  hia 
Intestate,  Jos.  Townsend,  employed  E.  8. 
Maloney  as  an  attorney  and  agent  to  ne- 
gotiate a  loan  of  $3,000,  and  to  settle  a  claim 
with  Sarah  Townsend.  That  he  was  to  set- 
tle said  claim  with  the  approval  of  said  Joa. 
Townsend,  upon  terms  most  advantageona 
to  him,  the  said  Townsend.  That  he  took  a 
retainer  from  Sarah  Townaend  in  the  aame 
transactions.  That  the  said  B.  S.  Maloney 
reported  to  said  Jos.  Townsend  that  he  could 
not  procure  a  settlement  of  the  claim  of 
Sarah  Townsend  for  less  than  $1,850.  That 
be  reported  to  Sarah  Townsend  that  plain- 
tiff would  only  pay  her  $1,500.  That  upon 
hia  false  and  fraudulent  representationB  the 
said  Jos.  Townsend  agreed  to  pay  him 
$1,954.50,-$100  for  his  fee,  and  the  $1,850 
tat  settlement  with  Sarah  Townsend,  and 
$4.60  for  revenue  stamps,  etc.  The  aald 
Job.  Townaend  did  pay  him  said  sum  of 
$1,954.50  for  said  terms,  and  the  said  Ma- 
loney only  paid  to  the  said  Sarah  Townaend 
$1,425,  claiming  that  he  had  only  received 
from  said  Jos.  Townaend  $1,500,  out  at  wtalcp 
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he  reserved  the  cram  of  |76  for  fees  from 
her,  the  said  Sarah  Townsend.  That  the 
said  E.  S.  and  L.  C.  Maloney  are  partners  In 
the  practice  of  law,  and  were  at  the  date 
of  the  transaction  herein  set  forth.  That  the 
said  E.  S.  Maloney  violated  his  trust,  and 
speculated  upon  the  rights  of  plaintiff.  That 
since  the  date  of  said  transaction  Joe.  Town- 
send  has  departed  this  life,  Intestate,  and 
W.  J.  Terry  has  been  appointed  the  adminis- 
trator of  said  Townsend's  estate.  Where- 
fore plaintiff  prays  that  process  issue  against 
said  defendants,  and  that  this  court  decree 
that  the  said  B.  S.  and  L.  C.  Maloney  are 
trustees,  and  hold  said  sum  of  $460  as  trus- 
tees for  plaintiff,  and  that  they  be  required 
to  account  for  and  pay  the  same  to  the  plain- 
tiff; and  tor  all  other,  proper,  and  general 
relief  In  the  premises."  The  defendants 
moved  to  transfer  the  cause  to  the  Pulaski 
circuit  court  because  the  bill  did  not  state 
facta  within  the  jurisdiction  of  a  court  of 
equity.  The  motion  was  overruled,  an  an- 
swer filed,  and  the  case  afterwards  beard 
upon  depositions  and  other  written  evidence, 
and  decree  was  entered  for  the  appellee. 

Rose  &  Coleman,  for  appellants.  Black- 
wood St  Williams,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  We 
are  asked  to  reverse  only  upon  the  ground 
that  the  court  had  no  Jurisdiction.  The  ap- 
pellants contend  that  there  was  a  complete 
and  adequate  remedy  at  law,  and  for  that 
reason  the  court  of  chancery  should  have 
transferred  the  cause  to  the  law  court.  For 
the  purpose  of  this  motion  we  must  look 
only  to  the  comidalnt,  and  treat  its  allega- 
tions as  true.  It  sets  up  the  trust  relation, 
and  shows  that  the  money  sued  for  was  ob- 
tained through  fraudulent  representations, 
and  was  received  and  Is  held  in  a  fiduciary 
capacity.  That  was  sufficient  to  give  the 
chancery  court  jurisdiction.  Having  juris- 
diction of  the  subject-matter,  it  does  not 
have  to  give  it  up  because  a  court  of  law 
could  also  give  complete  and  adequate  re- 
dress. This  court,  as  early  as  Bently  v.  DU- 
lard,  6  Ark.  79,  and  Hempstead  v.  Watkins, 
8  Ark.  817,  42  Am.  Dec.  806,  held  that:  "If 
a  court  of  law  and  a  court  of  equity  have 
concurrent  jurisdiction  over  the  subject-mat- 
ter, the  party  may  make  his  election  as  to 
the  tribunal  which  shall  determine  the  con- 
troversy, and  cannot  be  compelled  to  submit 
to  an  adjudication  at  law  when  he  prefers 
going  Into  chancery."  This  doctrine  is  as 
sound  now  as  it  was  then.  There  has  been 
nothing  in  the  constitution,  statutes,  or  deci- 
sions to  change  It  Originally  all  matters 
growing  out  of  trust  relations  were  ezdn- 
slvely  of  equitable  cognizance.  But,  as 
Judge  Story  remarked:  "In  modem  times 
courts  of  law  frequently  Interfere,  and  grant 
a  remedy  under  circumstances  in  which  It 
would  certainly  have  been  denied  in  earlier 
periods;    and  sometimes  the  legislature  by 


express  enactments  has  conferred  on  courts 
of  law  the  same  remedial  faculty  which  be- 
longs to  courts  of  equity.  Now,  as  we  have 
seen,  in  neither  case.  If  the  courts  of  equity 
originally  obtained  and  exercised  jurisdic- 
tion, is  that  jurisdiction  ovotumed  or  im- 
paired by  this  change  of  authority  at  law  in 
regard  to  legislative  enactments;  for,  unless 
there  are  prohibitory  or  restrictive  words 
TUied,  the  uniform  interpretation  is  tiiat  tbcy 
confer  concurrent,  and  not  exclusive,  aa- 
thorlty,  and  it  would  be  still  more  difficult 
to  maintain  that  a  court  of  law,  by  its  own 
act,  could  oust  or  repeal  a  jurisdiction  al- 
ready rightfully  attached  in  equity."  1 
Story,  Eq.  Jur.  |  80,  and  autiiorities  cited  in 
note.  In  McCrea  v.  Purmort,  16  Wend.  400, 
SO  Am.  Dec.  103,  a  bUl  was  filed  to  recover 
of  the  defendant  certain  moneys  which  he 
had  received  as  trustee  of  the  complainant. 
Mr.  Justice  Cowan,  for  the  court,  said:  "It 
is  objected  that  the  complainant  had  an  ade- 
quate remedy  at  law.  I  need  hardly  say 
that  the  argument  in  that  form  Is  far  from 
precluding  relief  by  bill  in  equity.  If  the 
complainant  had  a  remedy  at  law  by  action 
for  money  had  and  received,— which  I  think 
he  had,— yet  equity  has  a  clear  concurrent 
jurisdiction.  That  is  founded  on  the  faiJt 
that  McCrea  took  the  money  as  a  trustee. 
The  action  for  money  had  and  received  is  in 
the  nature  of  a  bill  in  equity."  In  Varet  v. 
Insurance  Co.,  7  Paige,  660,  a  cargo  upon 
which  the  defendant  had  written  a  policy 
was  seized  under  the  Berlin  and  Milan  de- 
crees and  condemned.  The  plaintiff  and  de- 
fendant having  adjusted  the  loss  at  $5,000, 
compensation  to  that  amount  was  made  by 
the  French  government,  and  paid  over  to 
the  defendant.  On  bill  filed  to  recover  the 
money  from  the  defendant,  it  was  objected 
that  the  complainant's  remedy  was  at  law. 
Chancellor  Walworth  said:  "The  equitable 
action  of  assumpsit  is  now  allowed  in  many 
cases  of  this  kind  where  the  remedy  orig- 
inally was  in  equity  only.  But  the  fact  that 
a  remedy  now  exists  at  law  in  such  cases 
does  not  deprive  this  court  of  its  ancient 
jurisdiction  to  grant  relief  here,  or,  in  the 
language  of  an  English  chancellor  (Lord  El- 
dor):  'This  court  is  not  at  liberty  to  give  up 
Its  jurisdiction  because  courts  of  law  have 
fallen  in  love  with  it"*  Hubbard  v.  Mort- 
gage Co.,  14  III.  App.  40.  See,  also.  Insur- 
ance Co.  V.  Roulet,  24  Wend.  6(KS.  More 
might  be  said;  but  see  2  Beach,  Trusts; 
First  Congregational  See.  v.  Trustees  of  Fund, 
etc.,  28  Pick.  148;  Harrison  v.  Rowan,  4 
Wash.  C.  C.  202,  Fed.  Cas.  No.  6,143;  Kemp 
T.  Pryor,  7  Ves.  237;  Irick  t.  Black,  17  N.  J. 
Eq.  180;  1  Pom.  Eq.  Jur.  f|  277,  and  cases 
cited  in  note;  Bisp.  Eq.  66;  Sweeny  r.  Wil- 
liams, 86  N.  J.  Eq.  627,  and  numerous  au- 
thorities cited;  Myrick  t.  Jacks,  38  Aik. 
429. 
AlBrmed. 

BUNN,  O.  J..  dlsseif^oOgle 
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HADLET  T.  BRYAN  et  aL 

(Supreme  Conrt  of  Arkansas.     Feb.  15,  1902.) 

APPEAIr-PARTIES-QVBSTION  NOT  RAISED  BB- 
IX>W— JUDQMBNT— RSLEASB  OF  SINOLB  DE- 
FENDANT—EFFECT  AS  TO  OTHERS. 

1.  It  Is  too  late  to  contend  on  appeal  that 
plaintiff,  sued  as  trustee,  was  not  a  proper 
party  to  the  suit  because  he  had  uo  real  inter- 
est uierein. 

2.  The  owner  of  a  judgment  against  three 
defendants  jointly,  in  consideration  of  a  cer- 
tain sam  less  than  was  due  thereon,  paid  by  a 
third  person  in  behalf  of  one  of  them,  satlsned 
the  judgment  so  far  as  he  was  concerned,  ex- 
pressly stating  in  the  satisfaction  that  he  in- 
tended thereby  only  to  release  him,  and  not 
the  others,  from  further  liability  on  the  same. 
Held,  that  it  did  not  constitute  a  release  of  all, 
as  it  expressed  on  its  face  an  intention  of  only 
releatdng  one  defendant,  and  operated  only  as 
a  coreuant  not  to  sue  him,  and  worked  no  in- 
jury to  the  others,  since  it  reduced  the  total 
amount,  and  did  not  prevent  conti-ibutioD  as  to 
the  remainder  from  tue  party  released. 

Appeal  from  circuit  court  Lawrence  coun- 
ty, in  chancery;  Frederick  D.  Fulkersmi, 
Judge. 

Salt  by  J.  J.  Bryan  against  H.  H.  Hadley 
and  others.    From  a  decree  In  favor  of  de 
fendant  J.  M.  Stout,  and  againBt  plaintiff 
Bryan  and  defendant  Hadley,  the  latter  ap- 
peals.   Affirmed. 

Geo.  Q.  Dent,  for  appellant  J.  N.  Beak- 
ley,  Jos.  W.  Pbilllpt:,  H.  L.  Ponder  and  Jos. 
M.  Staytoo,  for  appellees. 

BUNN,  a  J.  On  the  14th  February,  1899, 
J.  J.  Bryau,  as  trustee  tor  the  use  and  bene- 
fit of  the  Bank  of  Black  R^k,  filed  his  com- 
plaint In  equity  to  foreclose  a  deed  of  trust 
executed  by  H.  H.  Hadley  and  wife,  to  se- 
cure a  note  executed  by  H.  H.  Hadley  and 
John  K.  Gibson  to  said  bank  for  the  sum 
of  $2oO,  dated  February  10,  1898,  due  and 
payable  on  the  10th  May,  1898,  with  Interest 
from  date  until  paid  at  the  rate  of  10  per 
centum  per  annum.  Among  otber  things,  it 
was  alleged  In  the  complaint:  That  on  Au- 
snst  30,  1888,  James  M.  Stout  and  George 
M.  Caldwell,  partners,  recovered  judgment 
against  H.  H.  Hadley,  B.  O.  Olny,  and  M.  G. 
Wilson,  for  f369.50,  and  111.60  costs,  aggre- 
gating 1381,  upon  which  was  paid  subse- 
quently and  duly  credited:  December  IStb. 
fS;  on  May  9,  1891,  1102.76;  and  on  March 
8,  ISMS,  fSO;   leaving  a  balance  on  the  6th 

March,  1895,  the  sum  of  $ ,  being  10  per 

centum  per  annum  Interest  Tliat  on  Jan- 
nary  13,  1898,  execution  Issued  on  said  judg- 
ment which  was  levied  on  the  land  of  Had- 
ley embraced  in  the  deed  of  trust  to  the 
bank,  and  ran  against  the  estate  of  Hadley. 
The  last  payment  to  wit  on  tlie  6tb  March, 
1895,  made  on  said  judgment  was  made  by 
Olny  individually,  and  the  following  Instru- 
ment of  writing  was  given  him  by  J.  M. 
Stout  who,  it  appears,  was  the  sole  owner 
of  the  Judgment  via.:  "For  and  In  consid- 
eration of  the  sum  of  IBO.OO  to  me  paid  by 
Jna  K.  Gibson,  for  B.  a  Obiy,  I  have  this 


day  satisfied  a  Judgment  as  far  as  the  said 
B.  C.  Olny's  obligation  thereby  is  concerned, 
which  was  obtained  by  Caldwell  and  Stout 
against  H.  H.  Hadley,  E.  0.  Olny  and  M.  G. 
Wilson,  In  the  Lawrence  circuit  court  for  Its 
Western  district  about  the  month  of  Au- 
gust 1888,  and  which  is  the  only  judgment  I 
own  or  control  against  said  parties.  Intend- 
ing hereby  only  to  release  the  said  Olny,  and 
not  the  said  Hadley  and  Wilson,  from  fur- 
ther obligation  on  said  judgment  and  accept 
the  said  fifty  dollars  in  full  for  his  liability 
on  the  same.  [Signed]  J.  M.  Stout."  That 
the  release  of  one  of  the  defendants  In  judg- 
ment was  a  release  to  all,  and  that  the  said 
Judgment  was  thereby  satisfied  In  full,  and 
as  to  all  the  parties  defendant  therein;  and 
that  the  execution  sale  made  thereunder  of 
the  248  acres  of  land  of  Hadley  (which  was 
the  same  land  as  Is  embraced  In  the  deed  of 
trust)  was  and  Is  null  and  void.  On  motion 
the  said  J.  M.  Stout  was  made  a  party  de- 
fendant In  the  cause.  H.  H.  Hadley  filed  bis 
answer  and  cross  bill,  and  also  subsequently 
his  amended  answer  and  cross  bill,  and  al- 
leged the  same  as  to  the  release  as  did  the 
plaintiff  In  hla  complaint  To  this  answer 
and  cross  bill  Stoat  Interposed  bis  demurrer, 
as  to  tho  release  of  the  Judgment  and  then 
answered  the  complaint  to  the  same  effect 
The  demurrer  of  Stout  to  the  amended  an- 
swer and  cross  bill  of  Hadley  was  beard  by 
the  court  on  the  14th  March,  1900,  and  upon 
consideration  was  sustained,  the  court  hold- 
ing that  the  release  only  went  to  the  release 
of  Olny,  and  not  to  the  release  of  Hadley  and 
Wilson,  and,  consequently,  that  the  judgment 
was  not  satisfied  by  the  making  of  said  pay- 
ment of  960  by  said  Olny,  and  decreed  that 
Stout  might  proceed  to  collect  the  two- 
thirds  share  of  Hadley  and  WUson,  but  that 
the  release  was  tantamount  to  a  covenant 
not  to  sue  as  to  the  one-tblrd  share  of  Olny. 
To  this  ruling  the  defendant  Hadley  (refus- 
ing to  plead  over)  excepted,  his  exceptions 
were  noted  of  record,  and  he  prayed  and 
was  granted  an  appeal  to  this  court  On  the 
same  day  the  court  proceeded  to  make  Its 
findings  on  the  facts  of  the  case  and  render 
Its  decree  condemning  said  land  embraced  In 
both  the  deed  of  trust  and  execution,  to  be 
sold,  and  the  proceeds,  after  payment  of 
costs,  to  be  divided  between  the  plaintiff  and 
def«idant  Stout  to  be  applied  towards  the 
satisfaction  of  the  deed  of  trust  note  of  the 
bank,  and  the  execution  of  Hadley,  adjudged 
as  aforesaid.  The  transcript  In  this  cause 
was  filed  in  the  office  of  the  clerk  of  this 
court  on  April  28,  1900,  and  the  briefs  of 
appellant  Hadley  were  filed  March  12,  1901, 
and  of  the  appellees  April  10,  1901.  The 
transcript  was  lodged  In  this  court  April  28, 
1900,  and  on  September  2,  1001.  defendant 
Hadley  filed  his  petition  In  the  court  below 
for  an  order  nunc  pro  tunc,  so  as  to  make 
the  record  show  that  he  had  been  granted 
an  appeal  therein  from  the  final  decree.  This 
petition  appears  to  bave  been  granted  by  the 
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court,  orer  tlie  objection  *t  the  plaintiff, 
nia  Bbowlng  made  in  the  petition  does  not 
appear  to  be  sufficient  for  such  an  order, 
but  the  appeal  has  been  considered  never- 
theless. 

In  hlB  brief  defendant  Hadley  contend! 
that  the  trustee,  Bryan,  suing  for  the  uae 
and  benefit  of  the  bank,  was  not  a  proper 
imrty  to  the  suit,  as  he  had  no  real  interest 
In  It  This  contenticoi,  howerer,  appears  to 
have  been  made  for  the  first  time  In  thia 
court,  and  we  need  not  consider  it  now. 

The  principal  matter  of  controversy  is  the 
release  of  Olny  by  J.  M.  Stout,  the  sole  ownor 
and  assignee  of  the  judgment  of  Stout  ft 
Caldwell,  and  which  we  have  copied  in  the 
statement  of  facts.  We  think  the  demurrer 
of  Stout  to  the  allegation  of  defendant  H^d- 
ley  and  plaintiff  bank,  that  this  release  of 
Olny  waa  a  release  of  all  the  defendants  in 
Judgment,  was  properly  sustained,  as  It  ex- 
pressed on  its  face  the  Intention  of  only  re- 
leasing Olny,  and  operated  only  as  a  cove- 
nant not  to  sue  him,  and  worked  no  injury 
to  bis  codefendants  in  Judgment,  since  It  had 
the  effect  of  reducing  the  total  amount  there- 
of, and  did  not  prevent  contribution  by  Olny 
as  to  the  remainder.  The  case  of  Machine 
Co.  V.  Harmon,  4S  Ark.  291,  is  in  point,  and 
controls  this  question  in  the  ca8& 

Decree  Is  aflSrmed. 


MEMPHIS  ft  L.  R.  R.  OO.  T.  ORGAN  et  al. 
(Supreme  Court  of  Arkansas.     Feb.  15.  1002.) 

APPEAL— REVERSINO     AND     REMANDING     OR- 
DER—SCOPE  OF  ORDER. 

WhMe  the  supreme  court  held  that  an  ac- 
tion was  barred  by  limltatioDS  as  to  some  of 
the  appellees,  and  reversed  and  remanded  the 
case  without  any  reservations  as  to  the  appel- 
lees whose  claims  did  not  appear  to  be  barred, 
the  reversal  and  remand  applied  to  the  whole 
case,  placing  it  in  the  same  position  as  if  no 
decree  had  ever  been  rendered  in  the  court  b»- 
low. 

Appeal  from  circuit  court,  Crittenden  coun- 
ty, In  chancery:  Felix  O.  Taylor,  Judge. 

Ancillary  suit  by  Charles  H.  Organ  and 
others  against  Memphis  &  Little  Rock  Rail- 
road Company.  From  a  decree  In  favor  of 
plaintiffs,  defendant  appeals.  Suit  dismiss- 
ed. 

Rose,  Hemingway  ft  Rose,  for  appellant 
Randolph  ft  Randolph  and  T.  B.  Flnley,  for 
appelleet. 

BUNN,  O,  3.  This  suit  is  ancillary  to  the 
suit  of  Theresa  L.  Organ  et  al.,  which  had 
but  recently  been  determined  In  the  Critten- 
den circuit  court  when  this  cause  was  In- 
stituted therein,  and  an  appeal  had  been 
taken  to  this  court,  and  styled  here  the  Mem- 
phis &  Little  Rock  Railroad  Company  as  re- 
organized; that  is  to  say.  It  is  confessedly 
based  upon  the  decree  of  the  court  below  in 
the  former  suit  That  suit  was  determined 
In  this  court  on  the  14th  October,  1899.  and 


on  that  day  waa  reversed  and  remanded. 
The  only  question  involved  in  the  opinion 
rendered  waa  the  appIlcatloD  of  the  statute 
of  limitations,  and  it  was  proved  as  a  fact 
In  the  case  that  the  action  was  barred  as 
to  all  the  claimants  in  the  case,  except  seven 
or  eight  of  the  more  remote  heirs,  under 
disabilities  of  one  kind  or  another  at  the 
time  the  original  suit  was  Instituted  on  Au- 
gust 3,  1880.  The  decree  of  the  court  below 
hi  the  cause  was  remanded,  with  directtons 
to  proceed  according  to  the  opinion  then  ren- 
dered. 

The  contention  of  appellant  In  Its  motion 
to  dismiss  the  case  is  that  when  a  decree  is 
reversed  on  appeal  in  this  court  the  case 
stands  as  if  no  decree  or  Judgment  had  ever 
been  rendered  In  the  court  below,  and  this 
reversal  affects  all  the  appellees  in  the  suit 
to  that  extent  We  are  of  (qtinlon  that  that 
Is  the  correct  rule,  as  applied  to  Oils  case; 
for,  while  it  was  said  by  this  court  that  some 
of  the  claimants  were  not  barred,  this  of 
course  meant  that  they  were  not  barred  as 
appeared  from  the  record  In  the  case.  The 
reversal,  and  remanding  of  the  case  for  fur- 
ther proceedings,  meant  necessarily  a  re- 
manding of  the  whole  case,  for  that  order 
would  be  superfluous  as  to  the  heirs  shown 
to  be  barred  by  the  statute  of  Umltationa 
and  could  only  apply  to  those  who  did  not 
appear  In  the  reccrd  to  be  barred.  It  was, 
manifestly,  a  reversal  of  the  entire  case,  for 
there  were  no  reservations  In  the  decree  of 
reversal  In  favor  of  those  said  to  be  not 
barred.  The  ancillary  case,  having  had  its 
foundation  swept  from  under  it  must  neces- 
sarily falL  We  think  the  principle  of  West 
V.  Cedar  Co.  (C.  C.)  110  Fed.  725.  applies  to 
the  issue  made  In  the  motion  to  dlamlsa  and 
response  thereto  in  this  case. 

Action  dismissed. 


WILLS  V.  CITY  OF  FT.  SMITH. 

(Supreme  Court  of  Arkansaa    Feb.  15,  1902.) 

MUNICIPAL  ORDINANCE— WEIGHING  COAL  ON 
CITY  SCALES  —  CONSTRUCTION  —  VALIDITY- 
UNREASONABLE  AND  OPPRBSSIVB  CHARAC- 
TER. 

1.  A  dt^  ordinance  making  It  nnlawfnl  to 
sell  coal  without  weighing  It  on  tbe  city  scales, 
and  paying  the  weighman  10  cents  for  the 
weighing  of  any  load  or  part  of  a  load,  applies 
only  to  wugon  loads,  and  not  to  sales  of  very 
small  iiuaiitities,  such  as  a  bucket  or  wheel- 
barrow of  coal. 

2.  Since  under  Sand,  ft  H.  Dig.  |  5132,  pro- 
viding that  a  city  may  require  parties  selling 
coal  m  the  city  to  weigh  tbe  same  on  city 
scales,  and  pay  a  reasonable  fee  for  the  weigh- 
ing, the  city  may  imiiose  a  fee  sufficient  to 
cover  expenses  incident  to  euforcinK  the  re- 
quirement, including  extra  police  superintend- 
ence necessary  for  that  purpose,  which,  if  not 
plainly  unreasonable  and  excessive,  will  not  be 
interfered  with,  an  ordinance  imposing  a  fee 
tor  such  service,  tbe  revenue  from  which  is 
only  a  trifle  more  than  the  expense  of  furnish- 
ing and  keeping  tbe  scales  in  repair,  hiring  an 
assistant  weigbmaster,  and  fumishiug  neces- 
8.ir}'  i>olice  superintendence,  cannot  be  held  to 


Ark.) 


WILLS  T.  CITY  OF  FT.  SMITH. 


92S 


haT*  been  passed  for  the  purpose  of  raising 
rer^enne,  so  as  to  be  ontslde  tne  scope  of  the 
statute  and  invalid. 

8.  Where  a  city  from  NoTember  1st  to  Aiiril 
Ist  of  each  year,  which  was  the  season  when 
coal  was  most  in  demand,  maintained  public 
scales  near  a  coal  yard,  while  the  ci^  scales 
in  coutinaous  operation  were  about  10  blocks 
therefrom,  an  ordinance  reqairing  all  coal  to  be 
weighed  on  the  city  scales,  and  the  payment  of 
10  cents  for  the  weighing  of  each  load  or  part 
of  a  load,  is  not  so  unreasonable  and  oppressive 
aa  to  be  invalid,  though  it  is  an  ioconvenience 
aud  annoyance  to  the  owner  of  the  ooal  yard 
during  the  part  of  the  year  when  not  mncb 
coal  is  sold. 

Hughes  and  Battle,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty;   Styles  T.  Rowe,  Judge. 

Action  by  E.  C.  Wills  against  the  dty  of 
Ft.  Smith  to  enjoin  the  enforcement  of  a 
city  ordinance.  From  a  Judgment  dlsmlseing 
the  complaint,  plaintl£F  appeals.    Affirmed. 

The  city  council  of  Ft  Smith  on  5th  of 
February,  1900,  passed  an  ordinance,  the 
first  section  of  which  provides  as  follows: 
"It  shall  be  unlawful  for  any  person  here- 
after to  sell,  barter  or  exchange  coal  In  any 
quantity  In  the  corporate  limits  of  this  city 
until  tbey  have  first  weighed  the  same  upon 
tbe  city  scales  of  the  city  of  Ft.  Smith  and 
paying  the  welghman  the  sum  of  ten  cents 
for  the  weighing  of  any  load  or  part  of  a 
load  of  coal."  The  second  section  of  tbe  act 
provides  that  any  person  violating  the  ordi- 
nance shall  be  fined  not  less  than  $5  nor 
more  than  $25.  B.  C.  Wills,  a  coal  dealer  In 
Ft  Smith,  brought  this  action  to  enjoin  the 
city  from  enforcing,  or  attempting  to  en- 
force, said  ordinance  on  the  ground  that  the 
ordinance  was  void.  The  city  appeared  by 
counsel,  and  filed  an  answer  denying  the  ma- 
terial allegations  In  the  complaint  The  evi- 
dence showed  that  tbe  total  revenue  to  the 
city  from  the  sales  was  over  $1,400,  while 
the  expenses  In  operating  the  scales  was 
above  $1,300.  Oci  the  hearing  the  circuit 
court  found  In  favor  of  the  defendant  that 
the  ordinance  was  valid,  and  dismissed  tbe 
complaint    Plaintiff  appealed. 

Read  &  McDonough,  for  appellant  F.  M. 
Jamison,  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts). 
The  questions  presented  by  this  appeal  re- 
late to  the  validity  of  an  ordinance  of  the 
city  of  Ft  Smith  in  reference  to  the  weigh- 
ing of  coal  sold  In  that  dty.  PlaintifT,  a  coal 
dealer  In  that  city,  contends  that  the  ordi- 
nance Is  void  on  tbe  ground  that  It  was  un- 
reasonable and  oppressive,  and  operated  to 
deprive  plalntlfT  of  his  property  without  due 
process  of  law,  and  for  the  further  reason 
tliat  it  was  passed  for  the  purpose  of  raising 
a  revenue  for  the  dty.  The  ordinance  in 
question,  after  providing  that  all  coal  sold  In 
the  city  shall  be  weighed  upon  the  city 
scales,  directs  that  the  sum  of  10  cents  shall 
he  paid  to  the  welghmnBtcr  for  the  weigh- 
ing "of  any  load  or  part  of  a  lood  of  corI." 


Tbe  word  "load"  used  in  the  ordinance  Is 
rather  Indefinite,  and  might  be  said  to  in- 
clude a  car  load  or  wheelbarrow  load  of  coal 
as  well  as  a  wagon  load.  But  as  the  evi- 
dent Intention  of  this  ordinance  was  to  pro- 
tect the  residents  of  tbe  city  who  were  pur- 
chasers and  consumers  of  coal  against  fraud. 
Imposition,  or  mistake  In  the  weighing  of  the 
same,  and  as  coal  is  usually  delivered  to  con- 
sumers by  wagons  either  In  full  loads  or  In 
parts  of  a  load,  we  think  It  is  evident  that 
the  word  "load"  In  the  ordinance  refers  to 
wagon  loads,  and  that  It  has  no  application 
to  sales  of  very  small  quantities,  such  as  a 
bucket  or  wheelbarrow  load  of  coal.  In  faett 
the  mayor  of  the  city  testified  that  the  ordi- 
nance was  construed  by  the  city  authorities 
to  apply  only  to  cases  when  the  delivery  was 
by  wagon  in  loads  or  parts  of  loads,  and  we 
are  willing  to  adopt  that  construction  of  It 

Now,  our  statute  expressly  grants  to  dtles 
the  right  "to  provide  for  the  measuring  or 
weighing  of  hay,  wood  or  any  other  article  tor 
sale."  Sand.  &  H.  Dig.  i  S132.  Under  this 
statute  the  city  had  the  power  to  require  par- 
ties sriling  coal  In  the  city  to  weigh  the  same 
on  scales  provided  by  the  city,  and  to  pay  a 
reasonable  fee  for  the  weighing.  Taylor  v. 
City  of  Pine  BluflT,  84  Arte  803.  While  under 
our  statute  an  ordinance  of  this  kind  cannot 
be  passed  for  the  purpose  of  tazatlcxi  and 
raising  a  revenue,  yet  fees  can  be  Imposed 
sufficient  to  cover  the  necessary  expenses  in- 
ddent  to  tlie  enforcement  of  the  ordhiance. 
The  city  council  is  required  to  determine 
what  fees  will  be  necessary  for  that  purpose. 
And  In  arriving  at  thdr  conclusion  on  that 
question  they  may  take  Into  consideration  all 
legitimate  expenses  required  for  the  enforce- 
ment of  tbe  ordinance,  including,  as  we 
think,  any  extra  police  superintendence  nec- 
essary for  that  purpose.  City  of  Fayette- 
vlUe  V.  Garter,  52  Ark.  301,  12  S.  W,  673,  C 
L.  R.  A.  509.  As  the  exact  size  of  the  fee 
required  cannot  always  be  ascertained  In  ad- 
vance, the  courts  will  not  Interfere  with  the 
action  of  the  council  when  the  fees  Imposed 
are  not  plainly  unreasonable  and  excessive. 
Taylor  v.  City  of  Pine  Bluff,  84  Ark.  C03; 
City  of  Fayettevllle  v.  darter,  52  Ark.  301, 
12  S.  W.  678,  6  L.  R.  A.  509;  CUty  of  Hot 
Springs  V.  Curry,  64  Ark.  162,  41  S.  W.  55. 

After  considering  tbe  facts  proved  in  this 
case,  we  think  the  evidence  does  not  show 
that  this  ordinance  was  passed  for  the  pur- 
pose of  raising  revenue.  On  the  contrary, 
there  Is  evidence  to  Justify  a  finding  that 
the  annual  expenses  of  the  city  In  furnish- 
ing and  keeping  In  repair  scales.  In  hiring 
assistant  welghmaster  required,  and  in  fur- 
nishing necessary  police  superintendence, 
very  nearly  equal  the  revenue  arising  from 
the  fees  Imposed  for  weighing. 

As  to  the  contention  that  the  ordinance  Is 
unreasonable  and  oppressive,  the  evidence 
shows  that  the  coal  yards  and  place  of  busi- 
ness of  plaintiff  are  sltnntcd  about  10  bloclr 
distant  from    the   puliljc  scBlc»,    which    I 
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operated  by  the  city  continuously  during  the 
year.  On  this  account  the  ordinance  does 
impose  some  hardship  on  plaintiff,  especially 
in  cases  where  the  coal  is  sold  in  small  quan- 
tities to  persons  who  wish  the  same  deliv- 
ered at  or  near  the  coal  yard  of  plaintiff. 
In  such  a  case  it  is  no  doubt  very  inconven- 
lent  to  be  compelled  to  carry  the  coal  ot« 
half  a  mile  to  the  scales  for  weighing,  and 
then  return  with  it  to  the  yards  or  near  them 
for  delivery.  But  it  was  shown  that  from  Ist 
of  November  to  1st  of  April,  during  the  sea- 
son when  coal  was  most  in  demand,  the  city 
maintained  and  operated  two  public  scales, 
one  of  which  was  near  plaintiff's  yards. 
From  the  1st  of  April  to  1st  of  November  the 
scales  located  near  the  coal  yards  were  not 
operated,  for  the  reason  that  during  that 
time  of  the  year  the  demand  for  coal  was 
small,  and  the  expense  of  operating  the 
scales  was  greater  than  the  income  from  the 
fees  charged.  While,  as  before  stated,  the 
requirement  that  even  small  quantities  of 
coal  must  be,  when  sold,  weighed  on  the  city 
scales,  Imposes  during  the  summer,  when 
only  one  pair  of  scales  is  operated  by  the 
city,  some  tmnecessary  Inconvenience  and 
expense  on  plaintiff,  still,  taking  into  con- 
sideration that  this  is  during  a  season  when 
not  much  coal  is  sold,  a  majority  of  ns  are 
of  the  opinion  that  the  ordinance  is  not  so 
clearly  unreasonable  and  oppressive  as  to 
Justify  a  court  in  holding  it  Invalid.  It  is 
often  that  city  ordinances  occasion  individ- 
ual inconvenience  and  even  hardship.  The 
powers  which  are  vested  by  law  In  municipal 
legislatures  are  at  times  exercised  unwisely; 
for  these,  like  other  human  tribunals,  are  not 
infallible.  But  It  does  not  follow  because  an 
ordinance  operates  to  the  annoyance  and  in- 
convenience of  a  citizen,  instead  of  to  his 
benefit  that  It  la  invalid,  or  that  the  courts 
can  for  that  reason  Interfere  with  the  local 
concerns  of  the  city,  and  declare  the  ordi- 
nance invalid.  Qn  the  whole  case,  a  ma- 
jority of  the  judges  are  of  the  opinion  that 
the  judgment  of  the  circuit  court  is  right, 
and  It  is  therefore  affirmed. 

HUGHES  and  BATTLE,  JJ.,  dissent,  on 
the  ground  that  the  ordinance  in  question 
Is  unreasonable  and  oppressive,  and  there- 
fore void. 


MARTIN-ALEXANDER   LUMBER   00.   T. 
JOHNSON. 

(Supreme  Court  of  Arkansas.    Feb.  16,  1002.) 

BILLS     AND     NOTES  —  CURRENCT  —  CHECKS  — 
WAOES— PAYMENT  IN  GOODS— ASSIGNMENT. 

1.  Sand,  ft  H.  Dig.  c.  18,  forbidding  the  cre- 
ation or  drcnlation  of  any  note,  bill,  bond, 
check,  or  ticket  purporting  that  any  money  or 
bank  notes  will  bo  paid  to  the  holder,  or  that 
it  will  be  received  in  payment  of  debts,  or  to 
be  used  as  a  medium  of  currency  in  lien  of 
mouey,  was  intended  to  prevent  creation  of 
private  circulating  medium;  and  checks  issned 
by  a  company  to  its  employes,  redeemable  in 


merchandise  at  the  company's  store,  were  not 
within  the  statute. 

2.  AVheru  a  company  issued  checks  to  its  em- 
ployes, payable  in  goods  at  its  store,  if  the 
wages  of  the  employes  were  due  when  the 
checks  were  received  by  them,  it  is  a  case  of 
accord  without  satisfaction,  and  the  acc^itance 
of  the  checks  is  not  a  bar  to  an  action  by  them 
or  their  assignee  for  the  money  due  them  as 
wages. 

3.  Where  there  was  evidence  to  show  that 
wages  of  employes,  thongh  so  much  per  day, 
were  not  due  until  the  15th  of  the  succeeding 
month,  and  the  employes  accepted  checks  for 
merchandise  prior  to  such  time,  then  the  con- 
tract would  be  binding  on  the  parties,  and  the 
company  would  not  be  liable  in  monqr  for  the 
amount  of  snch  checks. 

4.  The  question  whether  the  wsges  were  so 
due  or  not  was  properly  submitted  to  the  jury. 

5.  The  checlcs  were  assignable  nnder  Sand.  & 
H.  Dig.  {  489,  declaring  all  agreements  or  con- 
tracts in  writing  for  the  payment  of  money 
or  property,  or  both,  asidgnable. 

Appeal  from  circuit  court.  Pike  coonty; 
Will  P.  Feazel,  Judge. 

Action  by  J.  R.  Johnson  against  the  Mar- 
tin-Alexander  Lumber  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Appellee  obtained  judgment  against  ai»- 
pellant  for  $475,  the  Bum  of  numerous  checks 
Id  denominations  of  B  cents,  10  cents.  23 
cents,  50  cents,  and  $1,  given  by  appellant  to 
Its  employes  in  payment  of  their  wages. 
The  form  of  the  checks  is  as  follows:  "Mar- 
tin-Alexander Lumber  Company:  Deliver  to 
bearer  at  our  store  five  cents  worth  of  mer- 
chandise. [Signed]  E.  D.  Martin,  Presi- 
dent" The  checks  were  made  of  pasteboard, 
were  round,  and  about  the  size  of  a  silver 
dollar.  They  had  stamped  across  their  face 
in  red  ink  the  words,  "Not  redeemable  in 
cash."  The  appellee  says  that  before  bring- 
ing suit  he  demanded  of  appellant  the  pay- 
ment of  the  checks  sued  on,  and  that  appel- 
lant refused  to  cash  them.  There  was  no 
demand  of  appellant  to  pay  the  checks  in 
merchandise.  He  got  the  checks  in  payment 
for  goods  sold  to  appellant's  employes.  The 
evidence  was  substantially  as  follows :  George 
Sewer  testified  for  plaintiff:  "I  was  book- 
keepo-  for  the  defendant  three  years.  The 
company  hired  its  hands  by  the  day;  and  at 
night  if  they  wanted  anything,  checks  were 
issued  to  them  in  any  amount  not  to  exceed 
what  was  due  them  on  the  books.  When 
these  checks  were  taken  up  at  the  store  in 
exchange  for  goods,  they  were  returned  to 
me  and  reissued.  We  kept  no  register  of 
when  checks  were  handed  out  We  simply 
charged  the  amount  on  the  account  of  the 
man  to  whom  they  were  delivered.  The 
checks  were  issned  in  order  to  save  book- 
keeping. The  company  had  a  regular  pay 
day  on  the  15th  of  each  month,  and  they  paid 
in  money  only  on  that  day.  The  company 
never  redeemed  these  checks  in  cash.  When 
a  part;  took  them  he  had  to  trade  them  out 
at  the  store.  If  an  employ^  would  wait  un- 
til the  15tb,  he  would  get  cash  for  all  that 
was  due  bim.    The  company  did  not  make 
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an  enormooB  profit  on  the  goods  it  8oId  to  Ita 
employes.  Its  average  profit  was  about  Bev- 
CDteen  and  a  half  per  cent."  D.  L.  Bowen: 
"I  worked  for  the  company,  and  had  to  take 
checks  for  what  they  owed  me.  I  was  forced 
to  take  the  checks  because  they  would  not 
pay  the  money,  and  I  had  to  bare  something 
to  lire  on.  We  had  to  pay  from  20  to  30 
per  cent  more  at  the  company's  store  than 
we  could  buy  the  same  things  for  from  oth- 
er merchants  In  the  same  town.  I  rem^nber 
I  had  to  pay  75  cents  (or  a  sack  of  flour, 
when  the  same  fiour  was  selling  at  other 
stores  for  56  cents.  I  worked  for  the  com- 
pany year  before  last  I  could  have  gotten 
the  money  on  the  15th  of  the  month.  We 
knew  that  when  we  took  the  checks  that  we 
would  have  to  pay  at  least  20  per  cent  more 
for  the  goods  than  we  would  hare  to  pay  at 
other  stores  for  cash,  but  we  had  to  take  the 
checks  or  wait  until  the  16th  for  our  money." 
R.  O.  Atkins  testified:  "I  worked  for  the 
company.  By  waiting  until  the  15th,  I  could 
have  gotten  cash,  but  my  circumstances  were 
such  that  I  was  forced  to  take  checks.  We 
were  forced  to  pay  at  the  company's  store 
20  per  cent  more  than  the  goods  were  sell- 
ing for  at  other  stores."  W.  C.  Clayton  tes- 
tified: **!  am  depot  agent  at  Pike  City. 
These  checks  were  taken  by  other  merchants 
for  goods  at  a  discount  People  in  the  coun- 
try also  took  them  for  produce.  They  were 
at  a  discount  of  from  15  to  20  per  cent" 
John  Read  testified:  "I  worked  for  the  com- 
pany. By  waiting  until  the  15th,  I  could  get 
the  money;  but  I  had  to  lire  on  my  dally 
wages,  and  so  had  to  take  checks.  I  soon 
found  that  I  was  paying  more  at  this  store 
than  at  others.  I  understood  when  I  took 
the  checks  that  they  would  not  be  redeema- 
ble in  cash."  A.  V.  Alexander  testified  as 
follows  for  defendant:  "The  checks  sued 
npon  were  orders  upon  the  store  of  the  Mar- 
tin-Alexander Lumber  Company  for  goods, 
and  were  stamped  across  their  face  in  red 
ink,  'Not  redeemable  in  caab,'  and  when  they 
were  issued  notices  were  posted  in  the  store 
of  the  company  and  at  the  company's  mills, 
•ettlnK  forth  that  these  checks  were  given  to 
each  employ^  If  be  wished  his  pay  before 
pay  day;  but  that  on  the  15th  of  the  month 
they  would  be  paid  in  cash.  This  plan  of  do- 
ing business  was  knovtm  to  all  the  company's 
employes,  and  was  satisfactory  to  them,  so 
far  as  I  know.  The  plaintiff  is  a  competi- 
tive merchant  in  the  town,  who  took  the 
checks  in  payment  for  goods.  The  company 
has  offered,  and  Is  now  willing,  to  redeem 
these  checks  In  goods  according  to  their 
terms.  The  company  made  no  exorbitant 
profit  on  the  sale  of  Its  goods  upon  these 
checks.  Ita  net  profits  from  the  store  were 
less  than  20  per  cent  The  competltlTe  mer- 
chants would  necessarily  have  to  offer  less 
than  the  company's  prices  in  order  to  get 
the  basinesa  of  the  company's  employfis,  and 
so  might  not  be  able  to  make  a  reasonable 
profit;  but  that  was  no  fault  of  the  compa- 


ny. No  employ^  has  ever  had  checks  forced 
on  him,  or  lost  his  position  with  the  compa- 
ny because  he  preferred  to  wait  until  the  pay 
day,  and  get  the  cash.  No  employ^  was  ever 
forced  to  take  checks  or  offered  checks  un- 
less he  asked  for  them.  The  checks  are  not 
redeemable  in  money.  We  take  them  up  In 
merchandise,  according  to  their  tenor."  Capt 
Hughes  testified:  "I  have  worked  for  the  de- 
fendant company  for  three  years.  It  always 
paid  promptly.  I  took  checks,  and  bought 
with  them  anything  I  wanted." 

Rose,  Hemingway  ft  Rose,  for  appellant 
O.  O.  Hamby,  tor  appellee. 

WOOD,  J.  (after  stating  the  facts).  1.  The 
checks  sued  on  do  not  come  within  any  of 
the  provisions  of  chapt^  18,  Sand,  ft  H.  Dig. 
The  design  of  that  chapter  was  to  prevent 
the  creation  or  circulation  by  private  indlvld- 
nalB  of  "any  note,  bill,  bcmd,  check  or  ticket, 
purporting  that  any  money  or  bank  notes 
will  be  paid  to  the  receiver,  holder  or  bearer, 
or  that  it  will  be  received  in  payment  of 
debts,  or  to  be  used  as  a  currency  or  medium 
of  trade  in  Ilea  of  money."  Also  to  prevent 
the  Issuance  by  "any  city,  town,  or  c.rpora- 
tion  whatever  of  any  small  bills  or  notes, 
commonly  denominated  change  tickets  or 
ahinplasters."  "Bills  and  notes"  are  payable 
in  money,  not  merchandise.  They  are  not 
"bills"  and  "notes"  If  redeemable  in  com- 
modities Instead  of  money;  and  "bills  and 
notes"  as  here  used  are  commonly  denomi- 
nated "change  tickets"  or  "shinplasters"  be- 
cause they  are  for  a  small  sum  of  money. 
Webst  Diet  verbo  "Shlnplaster."  The  stat- 
ntes  are  leveled  against  any  attempt  to  cre- 
ate a  private  circulating  medium  or  cur- 
rency; 1.  e.,  notes,  bills,  bonds,  checks,  or 
tickets  redeemable  only  tn  the  current  mon- 
ey of  the  realm.  Van  Home  v.  State,  6  Ark. 
960;  Ex  parte  Anthony,  Id.  359.  In  Yeates 
V.  Williams,  6  Ark.  084,  Jodge  Lacy  said, 
"The  legislature  intended  to  cut  up  by  the 
root  all  Individual  paper  emissions  of  mon- 
ey." The  statutes  are  in  pari  materia.  Van 
Home  T.  State,  supra.  See,  also.  Smith  v. 
State,  21  Ark.  294;  Jones  v.  Mayor,  etc.,  26 
Ark.  301;  LIndsey  v.  Rottaken,  32  Ark.  619;  U. 
S.  V.  Van  Auken,  96  U.  S.  866,  24  L.  Ed.  862; 
Holllster  V.  Institution,  111  U.  S.  62,  4  Sup. 
Ot  263,  28  L.  Ed.  352;  In  re  Aldrlch  (D.  O.)  16 
Fed.  370;  U.  S.  v.  White  (O.  C.)  19  Fed.  723. 
The  form  of  the  check  or  order  in  suit  refutes 
the  idea  that  it  was  Intended  to  circulate 
as  money.  It  was  an  order  or  check  for  mer- 
chandise. The  bearer  was  specifically  no- 
tified that  it  was  "not  redeemable  in  cash." 
Moreover,  the  proof  aliter  showed  that 
the  purpose  was  not  to  have  the  checks  cir- 
culate as  money.  The  checks  were  issued, 
says  the  bookkeeper,  "to  save  tronlde  In 
bookkeeping."  It  is  tme  they  passed  by  de- 
livery into  other  hands  than  those  of  em- 
ployes. But  this  was  always  at  a  discount 
and  the  appellee  himself  only  took  them  for 
merchandise.     It  Is  doubtful  whether  they 
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wero  ever  designed  to  paaa  beyond  the  hands 
of  the  employer  and  the  employe.  Their  circu- 
lation was  necessarily  localized  to  a  very  re- 
stricted territory.  The  case  of  Iron  Moun- 
tain and  Helena  Railroad  against  Stansell 
differs  materially  from  this.  In  that  case 
the  suit  was  not  upon  the  certificates  or  pa- 
per, but  tras  tos  money  dae  on  the  original 
contract  Before  the  suit  was  instituted, 
there  was  a  demand  made  upon  the  railroad 
for  the  payment  of  the  certificates  in  freight 
and  passage,  as  the  certificates  called  for. 
The  plaiutiflf  tendered  them  in  payment  of 
freight  and  passage,  and  they  were  refused. 
The  maker  of  the  certificate  was  setting 
up  their  illegality.  But  that  was  not  the  is- 
sue. Judge  Smith  said:  "The  result  of  the 
present  controversy  does  not  depend  on  the 
validity  or  iuTalldity  of  these  transportation 
certificates;  nor  upon  the  qnestion  whether, 
if  they  were  Issued  in  contravention  of  a 
statute,  a  private  corporation  is  obliged  by 
law  to  redeem  them.  •  •  *  The  mala 
(laestlon,"  he  coutlnues,  "is  therefore  wheth- 
er the  corporation  defendant  owes  the  plain- 
tiff mooey  on  a  contract  which  it  refuses  to 
pay."  In  that  case  there  was  strict  privity 
of  contract  between  the  plaintiff  and  the  de- 
fendant A  portion  of  the  contract  of  the 
railroad  with  the  construction  company  was 
assigned  to  the  plaintiff  with  the  knowledge 
and  consent  of  the  railroad  company,  and 
the  plaintiff  sued  the  railroad  company  for 
material  fnmlsbed  under  that  contract  It 
Is  manifest,  therefore,  that  the  court  did  not 
have  before  It  for  decision  the  question  as 
to  whether  the  certificates  were  in  a  form 
prohibited  by  law,  and  what  the  learned  judge 
said  in  that  respect  was  dictum.  Here  the 
snlt— the  right  to  recover— was  based  on  the 
orders  or  checks.  The  holder  was  a  party  to 
the  agreement  No  demand  was  ever  made 
on  the  lumber  company  for  the  redemption 
of  the  orders  or  checks  in  merchandise.  On 
ttie  contrary,  the  proof  was  that  the  lumber 
company  was  ready  to  redeem  the  checks  In 
merchandise,  as  specified  therein,  at  any  time 
when  called  for. 

2.  If  the  wages  of  the  employ^  were  due 
when  the  checks  were  Issued  and  received 
by  them,  then  the  case  is  one  of  accwd,  but 
without  satisfaction,  and  the  acceptance  of 
the  check  or  order  would  be  no  bar  to  an 
action  by  them,  or  one  standing  in  their 
right,  for  the  money  due  them  as  wages;  for 
it  is  a  "general  principle  that  accord  without 
satisfaction  Is  no  bar  to  an  action  of  debt, 
—that  is,  that  accord,  being  a  promise  to  con- 
fer ntisfactlon,  must  be  fully  and  actually 
executed  and  accepted  in  order  to  be  a  sat- 
isfaction." "Consent  of  a  party  to  accept  in 
satisfaction  without  actually  receiving  does 
not  fwm  a  valid  bar  to  the  action."  Pope 
V.  Tonstall,  2  Ark.  209;  Ballard  v.  Noaks,  Id. 
40.  The  illustration  of  learned  counsel  is 
apt;  "If  A.  owes  B.  a  debt  which  is  due, 
and  B.  says  that  he  will  take  A.'s  horse  In 
payment,  B.'s  promise  is  without  considera- 


tion, and  he  may  refuse  to  accept  tlw  hon» 
when  tendered.  But  If  A,'b  d^t  to  B.  is 
not  yet  due,  and  A.  waives  his  right  to  de- 
lay payment  and  promises  to  pay  in  some- 
thing else  of  value,  or  at  another  time  and 
place,  which  is  accepted  by  B.,  in  such  case 
there  is  a  new  contract  upon  sufficient  con- 
^deratlon,  which  is  binding."  Cavaness  v. 
Ross,  33  Ark.  572;  1  Gyd.  Law  &  Froc.  pp. 
323,  324,  tit  "Accord  and  Satisfaction." 
There  was  evidence  tending  to  show  that 
the  wages  of  the  employes,  although  so  much 
per  day,  w»e  not  due  until  the  lath  of  each 
succeeding  month.  If  that  were  true,  the 
agreement  to  pay  and  to  accept  merchandise 
for  the  wages  not  yet  due  would  be  binding 
upon  the  parties  to  the  contract  In  this 
view  of  the  evidence  appellant  doubtless  pre- 
sented its  request  for  instruction  numbered 
4,  which  is  as  follows:  "(4)  If  the  Jury  find 
from  the  evidence  that  the  company  (Mar- 
tin-Alexander Lumber  Company)  had  estab- 
lished a  pay  day  on  which  their  employ6a 
would  be  paid  in  full  In  currency  any  amount 
due  them  for  labor,  and  said  employes  elect- 
ed to  accept  in  lieu  of  said  money  at  pay  day 
these  commissary  checks,  then  said  company 
would  not  be  liable  in  money  for  the  amount 
of  such  commissary  checks  so  taken  up  be- 
fore pay  day."  The  request  although  not 
as  clear  as  it  should  have  been,  embodied 
the  correct  Idea,  and,  taken  in  connection 
with  the  evidence,  we  think,  could  not  have 
misled  the  Jury,  and  should  have  been  glv^L 
It  was  certainly  a  question  for  the  Jury  as 
to  whether  the  wages  were  due  or  not  whoi 
the  checks  were  issued  and  accepted.  We  do 
not  find  that  other  instructions  cover  the 
question  involved  in  the  fourth  request 
supra. 

8.  The  checks  under  consideration  are  con- 
tracts or  agreements  in  writing  for  the  pay- 
ment of  merchandise,  and  under  section  4^, 
Sand.  &  H.  Dig.,  are  assignable  by  delivery. 

For  the  error  indicated,  the  Judgment  is 
reversed,  and  the  cause  is  remanded  for  new 
trial. 

HUOHBS  and  RIODICK,  JJ.,  did  not  pat^ 
tlcipata 


WARD  V.  STATE. 
(Supreme  (jourt  of  Arkansas.     Feb.  15,  1802.) 

CRIMINAL    LAW— LARCEaJT  —  INSTRUCTIONS  — 
EVIDENCE— PRIVILEGED  COMMUNICATIONS. 

1.  Under  Sand.  &  H.  Dig.  $  2916,  subd.  4, 
providing  that  a  husband  and  wife  shall  be  in- 
competent to  testify  for  or  against  each  other, 
or  concerning  a  communication  made  by  one  t» 
the  other  duriug  the  marriage,  a  note  handed 
by  a  husband  confined  in  a  jail  to  his  wife 
while  visiting  him  is  inadmissible. 

2.  Where  a  prisouer  confined  in  Jail  handed 
to  his  wife,  while  visitins  him,  a  commnnica- 
tion  to  a  third  person,  such  communication  was 
admissible  in  evidence  to  show  the  purpose  for 
which  it  was  written,  though  taken  from  the 
wife  against  her  will. 

3.  On  trial  for  larcpoy  of  an  animal  which  de- 
fendant claimed  that  he  had  pnrdiaaed  Tnat 
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anotlier  penmn,  an  Instrnctloii  that  !f  the  Jnir 
fonnd  that  such  other  person  stole  the  animal, 
•nd  defendant  was.  present  and  put  the  rope  on 
it,  or  assisted  in  so  doinK.  or  in  driving  it  away, 
he  iroald  be  KOilty,  was  erroneous,  since,  if  de- 
fendant bousnt  the  animal  from  the  third  per- 
son, he  could  not  be  convicted  unless  it  appear- 
ed that  he  knew  at  the  time  that  that  pei-son 
did  not  own  the  animal. 
Bnnn,  C.  J.,  dissenting. 

Appeal  from  circuit  court,  Phillips  county; 
Hance  N.  Hutton,  Judge. 

Berry  Ward  was  convicted  of  larceny,  and 
appeals.    Reversed. 

McGnllocb  &  McGuUoch  and  H.  F.  Role- 
son,  for  appellant  Geo.  W.  Mnrpby,  Atty. 
Oen.,  for  the  State. 


HUGHES,  J.  The  appellant  was  Indicted 
for  and  convicted  of  the  larceny  of  a  year- 
ling, and  appealed  to  this  court.  There  was 
some  testimony  tending  to  show  that  the  ai>- 
pellant  bought  the  yearling  from  Charlie 
I^wrence,  who  was  a  witness  In  the  case. 
On  the  trial  the  state  offered  to  Introduce  a 
letter  written  by  defendant;  it  being  agreed 
by  connsel  for  defendant  that  W.  R.  Hamp- 
ton, if  {uresent,  would  testify  that  he  was 
Jailor  at  Marianna;  that  In  September,  1000, 
while  defendant  was  in  Jail,  witness  allowed 
defendant's  wife  to  ylslt  him  In  the  Jail,  and 
while  she  was  In  there  witness  saw  defend- 
ant slip  something  to  her;  that,  when  she 
came  ont,  witness  took  the  article  away  from 
her,  and  it  was  the  note  offered  in  testl- 
DM>ny,  wrapped  in  a  leaf  of  a  Bible.  The  de- 
fendant objected  to  the  introduction  of  the 
testimony  of  Hampton  and  of  the  letter  be- 
cause the  same  was  irreleyant  The  court 
orermled  tlie  objection,  to  which  the  defend- 
ant excepted.  The  letter  was  as  follows: 
"To  lies  Nesba:  Mr.  Lias  Nesbn  I  want  yon 
and  Johnson  to  get  together  and  Charlie 
Lawrence  and  get  him  to  say  that  he  sold 
me  that  yearling  If  yon  will  do  that  for  me 
I  hare  got  them.  Yon  see,  Charlie  and  have 
n  talk  with  him  yon  and  Johnson.  I  will 
have  yoa  and  Johnson  snmens  at  once. 
Don't  get  aflraid  now  help  me  If  it  was  yoa 
I  wonld  don  that  for  you.  I  want  yon  and 
Johnson  to  get  redy.  I  want  a  new  tryel 
as  soon  as  you  get  this  note  I  want  you  all 
to  swere  that  Charlie  Lawrence  told  you  that 
be  sold  me  that  yelen  since  I  have  been  In 
Jail  he  told  you  that  As  soon  as  yon  read 
this  note  you  bum  It  up.  1  am  going  to  have 
yon  snmens  be  redy.  Tonr  friend  B.  W. 
Ward  In  Jail  Marianna,  Ark.  Wife  send  for 
lies  nesba  to  come  at  once  yoa  give  him  this 
note  and  tell  him  to  get  redy  at  once  i  want 
to  have  a  new  trial  tnesday  and  as  soon  as 
yoo  give  this  note  to  lies  then  yoa  go  and 
ten  my  lawyer  that  I  want  to  call  a  new 
tryel  and  1  will  come  home.  B.  Ward." 
That  part  of  the  letter  to  the  wife  was  con- 


fidential communication  from  husband  to 
wife,  and  privileged,  and  not  admissible  In 
evidence,  but  there  is  nothing  material  In 
this  part  of  It  Sand.  &  H.  Dig.  i  201S,  subd. 
4.  But  a  majority  of  the  Judges  are  of  the 
opinion  that  that  part  of  the  letter  not  ad- 
dressed to  the  wife,  but  to  "lies  Nesba,"  Is 
not  privileged,  though  taken  from  the  wife 
against  her  will,  and  was  admissible  in  evi- 
dence to  show  the  purpose  for  which  it  was 
written.  The  Jury  might  think  it  was  an 
attempt  to  manufacture  testimony,  or  that 
It  was  an  attempt  to  get  Charlie  Lawrence  to 
tell  the  truth,  and  say  he  had  sold  the  steer 
to  the  defendant,  which  he  had  sworn  he 
did  not  do,  on  the  trlaL  The  defendant  was 
contemplating  a  motion  for  a  new  trial  when 
the  letter  was  written.  The  defendant  had 
testified  that  Charlie  Lawrence  sold  him  the 
yearling,  claiming  that  he  owned  it 

The  Jury  retired,  and  afterwards  returned 
Into  court  for  further  instructions,  and  the 
court  orally  gave  the  following:  "If  the  Jury 
find  that  Charlie  Lawrence  stole  the  yearling, 
and  the  defendant  was  present  and  put  the 
lope  on  the  yearling,  or  assisted  in  so  doing, 
or  In  driving  it  away,  then  he  would  b« 
guilty  as  charged  In  the  Indictment"  to 
which  the  defendant  excepted.  This  was  er- 
ror. It  Ignores  the  Idea  that  If  defendant 
bought  the  steer  from  Lawrence,  who  claim- 
ed to  own  It  they  conld  not  convict  the  de- 
fendant unless  they  believed  from  the  evi- 
dence, beyond  a  reasonable  doubt  that  the 
defendant  knew  at  the  time  that  Lawrence 
did  not  own  the  steer. 

For  the  error  In  this  instruction,  the  Judg- 
ment Is  reversed,  and  the  cause  Is  remanded 
for  a  new  trial. 

BUNK,  O.  J.  (dissenting).  A  fair  construc- 
tion of  the  letter  does  not  authorize  the  con- 
clusion that  the  defendant  Intended  to  suborn 
witnesses.  From  its  language,  he  being  evi- 
dently an  Ignorant  person.  It  may  have 
meant  to  have  Lawrence  merely  speak  the 
truth.  This  note  or  letter  raised  no  ques- 
tion for  the  Jury.  Like  any  other  Instrument 
of  writing.  Its  linguistic  meaning  is  for  the 
court  to  determine.  Furthermore,  I  think 
the  undelivered  letter  may  be  regarded  as  a 
privileged  communication  between  husband 
and  wife.  The  exceptions  to  the  rule  of  non- 
admlsslbUlty  are  based  upon  the  act  of  the 
party  to  be  affected  voluntarily  giving  the 
substance  of  the  communication  to  a  third 
parson.  An  exception  to  the  general  rule  is 
not  made  where  the  writing,  as  in  this  case, 
was  extorted  by  force  or  intimidation  from 
the  wife  or  husband,  nor  where  the  one  or 
the  other  Is  made  to  divulge  a  verbal  privi- 
leged communication.  See  State  v.  Mathers 
(Vt)  15  L.  R.  A.  268,  note  (s.  c.  23  Att.  500, 
33  Am.  St.  Rep.  921).  I  think  the  Judgment 
should  be  reversed. 
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ROWB  et  aL  r.  CURRENT  RIVER  LAND  & 

CATTLE  00. 
(Supreme  Court  ot  Miasouri,  Divisloii  No.  2. 

Feb.  25,  1902.) 

iUPPBAI.-COURTS-TITI,E  TO  LAND— TRANSFER 
OF  CAUSH!. 

Where,  In  a  suit  to  quiet  title  to  land,  the 
court  finds  the  title  to  be  in  plaintiffs,  but  de- 
crees a  lien  on  the  land  for  an  aggregate  sum 
of  ^%,  expended  in  payment  of  taxea  by  de- 
fendant, aud  the  question  on  appeal  la  not  the 
title,  but  whether  such  sum  ought  to  constitute 
a  lien,  the  caae  will  be  transferred  from  the 
supreme  to  the  appellate  court. 

Appeal  from  circuit  court.  Shannon  coun- 
ty. 

Bill  by  Thomas  J.  Rowe  and  others  against 
the  Current  River  Land  Sc  Cattle  Company 
to  quiet  title  to  land.  From  a  decree  ad- 
Judging  a  lien  on  the  land  for  certain  taxea 
paid  by  defendant,  plaintiffs  appeal  to  the 
supreme  court  Cause  transferred  to  the  ap- 
pellate court 

Warren  D.  Isenberg,  Jno.  C.  Brown,  and 
Thos.  M.  &  Cyrus  H.  Jones,  for  appellants. 
Jas.  Orchard  and  L.  B.  Shuck,  for  respond- 
ent 

SHERWOOD,  J.  Suit  to  quiet  title  to 
land.  On  hearing  had,  the  trial  court  found 
and  adjudged  the  title  to  be  in  plaintiffs; 
but  inasmuch  as  defendant  had  paid  out  the 
sum  of  (36.49  when  purchasing  the  land  for 
taxes  at  an  invalid  sale,  and  bad  since  that 
time  paid  out  also  the  further  sum  ot  $50.42 
in  taxes  on  said  land,  the  court  required 
plaintiffs  to  pay  the  sums  thus  expended, 
amounting  in  the  aggregate  to  $80.90,  to  de- 
fendant and  made  said  sum  a  lien  on  the 
land;  so  that  the  question  now  at  issue  be- 
tween the  parties  litigant  is  the  sum  last 
aforesaid,  and  whether  it  ought  to  consti- 
tute a  lien  on  the  land.  It  is  clear  from 
this  statement  that  as  title  to  land  is  not 
involved  In  this  litigation,  and  as  the  sum  In 
controversy  is  not  sufficient  to  confer  Juris- 
diction on  this  court  we  have  no  Jurisdiction 
of  the  cause,  and  It  Is  accordingly  transfer- 
red to  the  St  Louis  court  of  appeals.  All 
concur. 


WILSON  T.  ST.  LOUIS  ft  S.  F.  R.  CO. 

(Supreme  Court  of  Miasouri,  Division  No.  2. 

Feb.  25,  1002.) 

APPEAL— BILL  OF  EXCEPTIONa— AtTTHKNTICA- 
TION— FILINO. 

A  bill  of  exceptions  which  has  not  been 
authenticated  by  being  filed  cannot  be  consid- 
ered. 

Appeal  from  St  Louis  circuit  court;  Selden 
P.  Spencer,  Judge. 

Action  by  Maiy  M.  Wilson  against  the  St 
Louis  ft  San  Francisco  Railroad  Company. 
Verdict  for  defendant  and  plaintiff  appeals. 
Affirmed. 

Jas.  P.  Kerr,  for  appellant  L.  F.  Parker 
and  Jno.  T.   iVoodruff,  for  respondent 


SHERWOOD,  J.  This  cause  lias  Iwen 
fully  briefed,  but  counsel  for  defendant  In 
addition  to  briefing  the  cause  on  the  merits, 
call  attention  to  the  fact  that  wliat  is  termed 
the  bill  of  exceptions  has  neva  been  au- 
tbenticated  by  being  filed.  An  examination 
of  the  transcript  shows  this  objection  to  be 
well  taken.  The  bill  la  signed  by  the  Judge 
at  chambers  during  the  June  term,  and  con- 
tains an  order  to  the  clerk  to  file  It  but  no 
filing  of  the  bill,  as  shown  by  the  record,  has 
occurred.  In  Lafollette  v.  niompson,  83  Mo. 
190,  this  court  said:  "The  record  discloses 
an  order  and  consent  of  parties  that  a  bill 
of  exceptions  may  be  filed  after  adjournment 
ot  the  term.  There  is  nothing  ot  record,  ot 
on  what  purports  to  be  a  bill  of  exceptions, 
to  Indicate  it  was  ever  filed  at  alL  There 
must  be  an  entry  of  record  to  make  a  bill  ot 
exceptions  a  part  of  the  record.  This  is  in- 
dispensable in  term  time.  When  leave  is 
granted,  with  consent  of  parties,  to  file  a  bHI 
in  vacation,  there  must  be  some  certificate  an 
the  bill  Itself,  signed  by  the  clerk.  Indicating 
the  fact  and  date  of  filing,  or  some  entry 
made  by  the  clerk  in  the  records  of  the 
court  to  that  effect"  This  rule  lias  been  fol- 
lowed many  times.  State  v.  Rolley,  135  Mo. 
677,  37  S.  W.  827;  Williams  v.  WiUlams,  28 
Mo.  App.  .408;  and  other  cases.  To  like  ef- 
fect are  Fnlkerson  v.  Houts,  56  Mo.  301; 
Pope  V.  Thomson,  66  Mo.  661;  Johnson  t. 
Hodges,  66  Mo.  689;  Garter  v.  Prior,  78  M& 
222;  Dinwiddle  v.  Jacobs,  82  Mo.  195;  Rlck- 
etts  T.  Hart  150  Mo.  64,  61  S.  W.  825;  Bonsh 
T.  Cunningham,  163  Mo.  ITS,  63  S.  W.  377. 

Finding  no  error  in  the  record  propw. 
Judgment  affirmed.    All  concur. 


BOOK  T.  FERD  HEIM  BRBWINQ  Ca 

(Sniweme  Court  of  Missouri,  Division  No.  1. 
Feb.  19.  1802.) 

NSOLIOSNCO-PLEADINO— DEFBCTIVB     SIDB- 

WALK»-PBR90NAL  INJinUES-ABUT- 

TINO  OWNER— LEGAL  DUTY. 

A  petition  alleging  that  defendant  was  the 
owner  of  property  on  which  was  an  embank- 
ment about  20  feet  high,  adjacent  to  a  public 
street;  that  for  some  distance  along  the  front- 
age of  the  street  no  retaining  wall  had  been 
erected  by  defendant  and,  as  a  consequence, 
earth  had  fallen  on  the  sidewalk,  causing  in- 
jury to  (daintiff,  a  traveler, — does  not  state  a 
cause  of  action,  for  an  abutting  owner  owes 
no  duty  to  maintain  the  sidewalk  In  good  or- 
der, and  is  not  responsible  for  any  defects 
which  are  not  caused  by  his  own  wrongful  act. 

Appeal  from  circuit  court  Jackson  county; 
B.  P.  Gates,  Judge. 

Action  by  Lewis  0.  Beck  against  the  Ferd 
Helm  Brewing  Company.  From  an  order  re> 
tusing  to  set  aside  a  nonsuit  plaintUt  ap- 
peals.   Affirmed. 

L.  A.  Laughlin,  tor  appellant  Ben.  T. 
Hardin,  for  respondent 

BRACE,  P.  J.  On  the  trial  ot  this  cause 
the  defendant  objected  to  the  introduction 
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of  anj  OTidence  nniler  the  petition  on  the 
ground  that  It  did  not  state  facta  sufficient 
to  constitute  a  cause  of  action.  The  objec- 
tion was  sustained.  The  plaintiff  took  a  non- 
suit witb  leave,  and,  his  motion  to  set  the 
same  aside  having  been  overruled,  he  ap- 
peals. 

So  much  of  the  petition  as  Is  relied  upon 
for  a  statement  of  his  cause  of  action  Is  as 
follows:   "Plaintiff  states  that  the  defendant 
is  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  state  of 
Missouri,  and  is  the  owner  of  the  following 
described  real  estate,  situated  In  Jackson 
county,  Missouri,  to  wit:    The  east  eighty- 
five  (85)  feet  of  lot  four  hundred  and  one 
(401)  In  block  thlrty-slx  (36)  of  Old  Town, 
an  addition  to  the  city  of  Kansas  (now  Elan- 
sas  City);    that  said  real  estate  Is  situated 
at  the  northwest  comer  of  Fifth  and  Locust 
streets,  in  said  city,  and  has  a  frontage  of 
eighty-flye  feet  on  Fifth  street;  that  a  plank 
sidewalk  extends  along  Fifth  street  In  front 
of  said  real  estate  of  defendant  and  adjacent 
to  said  sidewalk  on  the  side  of  the  property 
Une,  and  upon  said  real  estate  Is  an  embank- 
ment of  earth  about  twenty  feet  high.    Plain- 
tiff states   that  for  a  portion  of  the  way 
aloDg  the  frontage  of  said  real  estate  on 
Fifth  street  a  retaining  wall  has  been  built 
for  the  purpose  of  keeping  the  earth  from 
said  embankment  from  sliding  down  on  said 
sidewalk,  but  for  a  distance  of  about  thirty 
feet  back  from  said  comer  no  such  wall  ex- 
ists.   Plaintiff  states  that.  In  consequence  of 
the  failure  and  neglect  of  defendant  to  erect 
a  barrier  to  keep  the  earth   from  sliding 
down  from  said  embankmeat  onto  said  side- 
walk, earth  had  run  down  from  said  embank- 
ment, and  was  deposited  on  said  sidewalk, 
at  the  time    hereinafter   mentioned,    at   a 
point  about  thirty  feet  west  from  said  cor- 
ner, and  where  said  retaining  wall  stops. 
•    *    ♦    Plaintiff  further  states  that  on  the 
30tb  day  of  April,  1898,  and  for  a  long  time 
prior  thereto,  there  was  a  deposit  of  clay 
earth  on  said  sidewalk  at  said  point,  which 
came  from  said  embankment,  and  that  the 
same  was  known  to  defendant,  or  might, 
hy  the  exercise  of  ordinary  care  and  pm- 
dence.  have  been  known   to  defendant  in 
time  to  liave  averted  the  Injury  to  plaintiff 
beretaiafter  complained  of.    For  his  cause  of 
action  plaintiff  states  that  on  the  evening 
of  said  day  he  was  walking  In  an  easterly 
direction  along  the  sidewalk  on  the  north 
side  of  Fifth  street,  between  Oak  and  Lo- 
cust streets.  In  said  city;  that  It  was  raining, 
and  the  deposit  of  clay  earth  on  said  side- 
walk at  the  point  hereinbefore  mentioned 
was  very  slippery.    Plaintiff  further  states 
that  on  arriving  at  said  point  his  feet  slip- 
ped on  the  sidewalk,  owing  to  the  deposit 
«'  clay  earth  thereon,  and  plaintiff  fell  vio- 
lently to  the   sidewalk.     Plaintiff   further 
states  that  as  a  result  of  said  fall  his  left 
leg  was  broken  Just  above  the  ankle;   that 
«^  has  been  confined  to  his  home  ever  since, 
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unable  to  follow  his  usual  vocation  of  cook; 
that  he  has  suffered,  and  will  contlniie  to 
suffer  In  the  future,  great  bodily  pain  and 
mental  anguish;  that  said  injury  Is  of  a 
permanent  nature,— all  to  plaintiff's  damage 
In  the  sum  of  five  thousand  dollars,  for 
which  sum  he  asks  judgment  with  costs." 

The  rule  Invoked  In  support  of  the  peti- 
tion, well  established  by  the  authorities  cit- 
ed In  the  brief  of  counsel  for  the  plaintiff. 
Is  "that  any  act  of  an  individual,  although 
performed  upon  bis  own  soil,  that  detracts 
from  the  safety  of  travelers  upon  a  public 
street  or  highway,  Is  a  nuisance,  and  ac- 
tionable or  Indictable  as  such"  (1  Wood, 
Nuis.  [3d  Ed.]  {  120);  or,  as  otherwise 
stated:  "No  person,  not  even  the  adjoining 
owner,  whether  the  fee  of  the  street  be  in 
himself  or  in  the  public,  has  the  right  to 
do  any  act  which  renders  the  street  haz- 
ardous or  less  secure  than  It  was  left  by  the 
municipal  authorities"  (2  Dill.  Mun.  Cwp. 
[4th  Ed.]  {  1032).  There  is  no  uncertainty 
about  the  law.  The  defect  In  the  petition  la 
that  it  does  not  state  a  case  within  the  rule. 
It  does  not  charge  the  defendant  with  the 
performance  of  any  act  upon  bis  own  soil 
detracting  from  the  safety  of  the  traveler 
on  the  street,  or  any  act  which  renders  the 
street  hazardous  or  less  secure  than  It  was 
left  by  the  municipal  authorities.  If  the 
petition  had  charged  the  defendant  with 
erecting  or  maintaining  a  nuisance  on  his 
premises  abutting  on  the  street,— 1.  e.,  an 
embankment  which  rendered  the  street  haz- 
ardous or  less  secure  than  it  was  left  by 
the  municipal  authorities,- the  argument  of 
counsel  in  support  of  it  would  be  sound,  and 
the  authorities  cited  in  point.  But  such  Is 
not  the  case.  For  aught  that  appears  in 
the  petition,  this  street,  sidewalk,  and  the 
embankment  on  the  defendant's  premises 
are  in  the  same  condition  in  which  they  were 
left  by  the  municipal  authorities,  and  there- 
upon Is  postulated  a  duty  upon  the  part  of 
the  defendant  to  erect  a  barrier  to  keep 
the  earth  from  sliding  from  the  embankment 
down  on  the  sidewalk,  and  plaintiff's  right 
of  action  is  predicated  on  the  failure  of  the 
defendant  to  discharge  that  duty  But  no 
such  duty  arose  from  the  facts  stated.  By 
the  operation  of  natural  causes,  earth  will 
slide  down  the  side  of  an  embankment,  ac- 
cumulate at  its  base,  and  become  wet;  and 
it  was  not  the  dnty  of  the  defendant,  upon 
the  facts  charged,  to  protect  the  sidewalk  at 
the  base  of  this  embankment  from  the  ef- 
fects of  such  natural  operations.  The  lia- 
bility of  an  abutting  property  owna  for  a 
dangerous  sidewalk  does  not  arise  from  such 
causes,  but  from  the  fact  that  by  his  own 
act  he  caused  such  condition.  As  such  own- 
er he  owes  no  duty  to  maintain  the  sidewalk 
in  front  of  his  premises  in  a  safe  condition, 
and  Is  not  responsible  for  any  defects  there- 
in which  are  not  caused  by  his  own  wrong- 
ful act  Reedy  v.  Association  (Mo.)  61  S.  W, 
859,  53  L.  R.  A.  805;    Baostlan  T.-XounLI^ 
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152  Ho.  817,  m  8.  W.  921.  76  Am.  St  B^. 
462;  City  of  Independence  ▼.  Slack.  1S4  lio. 
06,  84  S.  W.  1094;  City  at  St  liOnis  r.  CoDr 
necticut  Mst.  Life  Ina.  Co.,  107  Mo.  82,  17 
S.  W.  637,  28  Am.  St  Kep.  402;  Norton  t. 
City  or  St  Tjoniu,  07  Mo.  587,  11  8.  W.  242. 
The  petition  failed  to  state  a  eanae  ot  ac- 
tion against  the  defendant 

Ttie  circuit  court  committed  no  errw  in 
BUfitaining  the  objection  thereto  raised  tn 
the  manner  aforeoald,  and  its  Judgment  it 
affirmed.    All  concur. 


BOAHO  OF  RELIEF  OF  0.  P.   CHURCH 

et  al.  T.  DRUMMOND  ct  aL 

(Supreme  Oonrt  of  Missouri,  Dirision  No.  1. 

Feb.  1«,  1«02.) 

JUDQMKNTS-BNTRY-CLERrCAIi  ERKOR-ORAli 
KVIDKNCB. 

1.  A  derioal  mistake,  made  in  the  entry  of  a 
,de(m!e,  caunot  be  established  bjr  oral  evidenoa. 

2.  It  was  immaterial,  as  affecting  the  rule 
that  a  clerical  mistalie  in  the  eiiti7  of  a  decree 
cannot  be  established  by  parol  eridence,  that 
th«  relief  was  sought  by  a  bill  in  equity,  ii^ 
stead  of  by  application  by  motion. 

Appeal  from  circuit  court,  Scotland  ceun- 
ty;   Nat  M.  SheUon,  Special  Judge. 

BUI  by  the  Board  «f  Relief  of  the  a  P. 
Church  and  others  against  Mary  B.  Drum- 
mond  aiid  others.  From  a  decree  for  defend- 
ants, plaiutitra  appeal    Affirmed. 

Ben  Ell  Guthrie  and  J.  M.  Jayne,  for  ap- 
pellants. Smoot.  Mudd  &  Wagner,  for  re- 
spondents. 

BRACE,  P.  J.  At  the  February  terra, 
1898,  of  the  Scotland  county  circuit  court,  the 
following  decree  was  duly  entered  of  record 
in  said  court:  "In  the  Circuit  Court  of  Scot- 
land County,  February  Term,  1898.  James 
C.  Drake,  Executor  of  the  Estate  of  Francis 
Dmke,  Deceased,  Plaintiff,  vs.  Mary  R. 
Drake,  Mary  B.  Woods,  Redman  H.  Woods, 
Francis  I.  Woods,  Millie  J.  Woods,  the  Trus- 
tees of  the  Bethel  Congregation,  the  Trustees 
of  the  Memphis  Congregation  of  the  C.  P. 
Church,  the  Board  of  Ministerial  Relief  of 
the  O.  P.  Church  of  EvansTlUe,  and  the 
Board  of  Education  of  the  0.  P.  Church  of 
Nashville,  Defendants.  Now,  at  this  day, 
this  cause  coming  on  to  be  heard,  and  the 
parties  all  appearing  by  their  respective  at- 
torneys, and  all  and  singular  the  matters  and 
facts  Involved  In  this  litigation  are  submit- 
ted to  the  court  for  consideration  and  Judg- 
ment and  the  court  after  having  heard  the 
evidence  and  the  argument,  finds  that  said 
Francis  Drake  in  his  lifetime  made  his  will, 
and  that  afterwards.  In  1S93,  departed  this 
life,  and  that  said  will  was  duly  probated  in 
the  probate  court  of  Scotland  county,  Mis- 
souri, and  the  plaintiff  is  the  executor  of 
B&id  will.  The  court  further  finds  that  Fran- 
cis Drake  intended  by  his  said  last  will,  a 
copy  of  which  is  filed  with  the  petition  in 
this  cause,  to  give  to  his  wife,  defendant 


Mary  B.  Drake,  tbe  set  iocome  of  all  the 
property  of  whlcA  ba  waa  possessed  for  and 
during  her  natural  life,  and  tbe  ooart  •»  oon- 
strues  said  will,  and  flnds  and  direeta  said 
executor  to  pay  to  her,  aooardlog  to  Oe  terms 
of  said  will,  the  net  inconw  »t  all  aald  prop- 
erty  during   her  lifetime.    The  court   fur- 
ther finds  that  said  Fraads  Drake  Intended 
after  the  death  of  his  vrtfe,  Mary  B.  Drake, 
to  have  paid  from  his  jmin— f  ptroperin  to 
Mary  B.  Woods,  Uedman  H.  Woode.  Francis 
I.  Woods,  and  Millie  J.  Woods  each  the  sun 
ot  $a00  afioordisg  to  the  terms  of  said  will, 
and  tbe  court  construes  aaid  wlU  to  mean 
that  after  the  death  of  his  wUe,  Mary  R- 
Drake,  this  legacy  to  the  Woods  heirs  riioald 
flrsit  be  paid  before  any  vOiBt  legaclea,  and 
out  of  his  perMued  estate.    The  oooit  fur- 
tl>er  flnds  that  aald  FEaaeis  Drake  intended 
after  tbe  death  oT  his  wife,  Mary  B.  Drake, 
tliat  the  Trustees  of  tbe  Memphis  Oengresa- 
tion  of  the  Oumberland  Presbyterian  Cburdi 
sbonld  have  and  enjoy  lats  eight  ($  and  Blue 
(8),  in  Uock  one  W.  Mety's  addittan  to  tbe 
town,  now  dty,  of  Memphis,  ScotJand  coan- 
ty,  Missouri,  to  be  lield  and  aaed  for  a  par- 
Boaage,  and  if  they  become  disorganised  tbeti 
tha  presbytery  eboald  have  said   pawverty 
and  oaatrol  the  same;   aad,  farther,  after 
the  death  of  bis  said  wife  he  willed  and  t>e- 
qnoathed  to  tbe  truatoes  of  tlia  MenplxJbi 
Congregatioa  of  tiie  C.  P.  Church  tbe  sum  of 
9600,  to  be  paid  o«tt  of  his  personal  pooperiy 
according  to  the  terms  of  said  wfli,  and  the 
court  construes  and  flads  tliat  it  was  the  ia- 
teatioB  of  aaid  Drake  that  aald  sum  should 
be  paid  oat   of  Us  pearsoaal  proptrty,  and 
after  the  payment  of  tbe  legaclea  to  tbe 
Woods  lieirs  before  mentianed,  and  the  court 
BO  construes  and  flnds  and  directs  said  ex- 
ecutor to  so  pay  the  same,  said  bequest  to  be 
subject  to  the  conditions  contained  In  aald 
will.    The  court  further  flnds  that  the  de- 
ceased gave  to  the  troateea  of  the  Bethel 
Congregation  of  tt>e  Oamtterland  Presbyte- 
rian Church  of  the  KirksvUle  PresAiytery  tbe 
sum  of  9400,  with  certain  restrietiwia  in  said 
win  mentioned;   and  the  court  further  finds 
tliat  It  was  the  Intention  of  said  deceacad 
that  said  bequest  sbonld  be  paid  after  the 
death  of  his  wife,  Mary  R.  Drake,  and  out 
of  any  personal  property  that  he  might  then 
own  or  possess,  and  that  same  ahoold   be 
paid  after  the  bequest  to  the  Woods  heirs, 
and  after  the  bequest  to  the  Memphis  con- 
gregation, aiod  the  oonrt  so  construes  said 
will,  and  so  flnds  and  so  ffirects  said  ex- 
ecutor to  pay  the  same  in  tbe  dletrlbutioo 
of  said  estate.    Tbe  court  furtlier  finds  that 
by  the  terms  of  said  will  said  Drake  gave 
and  bequeathed  to  tbe  defendant  the  Board 
of  Education  of  the  C.  P.  Qbnrdi  of  Nasfa- 
ville,  Tenn.,  $500,  subject  to  certain  restric- 
tions in  said  will;   and  the  court  flnds  that 
it  was  the  intention  of  said  Drake  that  aa  me 
should  be  paid  out  ot  Us  personal  estate 
after  tbe  payment  of  tbe  legacies  hereinbe- 
fore described,  and  after  tiie  death  of  hla  wife. 
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Mazy  B.  Dtak«,  and  tlie  court  ao  finda  and 
so  construea  said  will,  And  to  directs  the  eaid 
aoncutor  to  pay  the  same  In  the  final  distrl- 
bntlon  of  s^ld  wtate.  And  the  coort  doth 
further  ^d  that  the  said  deceased,  Drake, 
beqaeathed  all  fche  remainder  of  his  penotud 
estate  to  the  Board  of  Ministerial  Rdtef  of 
the  G.  P.  GSiiireh,  subject  to  certain  restric- 
tions In  said  will;  and  ttie  court  finds  that 
said  residuary  clause  was  only  Intended  to 
ocmvey  the  remainder,  if  any,  of  his  perianal 
estate  that  he  might  own  at  the  time  of  hia 
death  after  the  payment  of  all  the  legacies 
before  mentioned,  axtd  tfae  court  so  finds  and 
ao  construes  said  will,  and  ao  directs  said 
executor  to  dlstilbnte  said  estate.  The  oonrt 
farther  finds  that  It  became  necessarT  to  oon- 
strue  said  will  for  the  itrotectlon  of  said 
eaaecntor  and  said  estate,  and  ordeca  and 
directs  titat  the  costs  and  expenses  for  «aii- 
stminc  said  will  be  paid  out  of  the  cstaite 
of  the  said  Francis  Drake,  deceased."  The 
words  tn  the  decree  over  which  this  oootro- 
▼ersy  arises  are  itallcked,  for  the  purposes 
of  this  opinion. 

Afterwards,  to  the  February  term,  1880, 
of  said  court,  this  suit  was  brooght  by  the 
said  Board  of  Ministerial  Relief,  Board  of 
Edncatlon,  the  said  Trustees  of  the  Bettiel 
Googregatlon,  the  Trustees  of  the  Hempfais 
Congregation,  and  the  said  James  O.  Drake^ 
executor,  as  plaintiffs,  against  the  said 
Maty  B.  Drummcmd,  n6e  Woods,  Wjaiimm 
H.  Woods,  Francis  I.  Woods,  and  MllUe  J. 
Woods,  tfae  petition  In  which  charges,  In 
sabetanee,  that  said  cause  In  which  said 
decree  was  entered  came  on  for  trial  befbre 
one  Ellas  Scofleid,  special  Judge,  who,  after 
bearing  the  pleadings  and  eTidence,  made  a 
decree  set  out  in  the  petition,  different  from 
tbe  one  Altered,  in  that  the  former  omits 
tJie  word  "personal"  before  the  words  "prop- 
erty" and  "estate"  in  the  second,  third, 
fourth,  fifth,  and  sixth  clauses  of  the  de- 
cree, so  that  In  the  decree  set  oiit  In  the 
petition  those  legacies  are  to  be  paid  oat 
of  the  "estate^"  and  not  out  of  the  "person- 
al estate,"  as  In  tbe  decree  entered.  Tite 
petition  then  charges  that  said  special  Jadge 
announced  bis  decision,  and  requested  that 
tbe  attorneys  for  tbe  plaintiffs  in  said  cause 
draft  the  decree  as  set  out  In  tbe  petition, 
but  said  attorneys  by  mistake  drafted  and 
bad  spread  upon  the  records  of  the  court, 
without  tbe  knowledge  of  said  special  Judge, 
tbe  decree  as  entered,  and  prays  said  decree 
am  entered  be  corrected,  and  made  to  con- 
form to  the  decree  set  out  in  the  petition. 
Tbe  answer  of  the  defendants  was  a  gen- 
eral denial. 

On  the  trial,  over  tbe  objections  of  the 
defendants,  tbe  plaintiffs  were  permitted  to 
Introduce  oral  eyldence  tending  to  prove 
that  the  decree  set  out  In  the  petition  was 
In  conformity  with  tbe  Judgment  orally  an- 
noonced  by  the  special  Judge,  and  in  rebnt- 
tal  thereof  the  defendants  introduced  oral 
evidence  tending  to  prove  that  the  decree 


entered  was  In  conformity  with  tbe  Judg- 
ment erally  announced  by  tbe  special  Judge; 
that  the  attorney  who  was  authorized  to 
draw  the  decree  went  Immediately  to  his 
office,  dictated  It  to  a  stenograpbo-,  who 
made  a  copy  thereof  from  her  notes,  which 
was  submitted  to  the  Judge  and  attorney  on 
tbe  other  side,  and  thereafter  the  decree 
was  dnly  recorded.  After  hearing  all  the 
evhtence.  the  court  found  "that  the  Judg- 
Boeot  bcretofore  rendered  and  now  sought 
to  be  set  aside  was  tbe  Judgment  and  de- 
cree of  tbe  eonrt  rendered  in  said  cause," 
dismissed  the  plaintiffs'  bill,  and  renderad 
Judgioent  against  them  fer  costs,  and  plain- 
UttB  appeal. 

Tbe  oidy  error  assigned  for  reversal  Is 
that  upon  the  evidence  the  finding  should 
have  been  for  tbe  plaintiffs  instead  of  for 
tbe  defendants.  The  evidence  was  oral  and 
conflicting.  The  Judge  who  tried  tbe  case 
below  was  doubtless  personally  acquainted 
wltb  the  witnesses,  knew  their  standing  in 
the  community,  and  their  interest  In  the 
controversy;  had  the  benefit  of  their  exact 
language,  and  Its  connection  in  tbe  deliv- 
erance of  their  testimony;  the  opportunity 
of  observing  their  manner  and  bearing,  and 
of  noting  any  Indicia  of  favor  or  prejudice, 
or  of  a  loose  or  retentive  memory  on  tbe 
part  of  tbe  witnesses;  and  was  altogether 
hi  a  much  better  position  to  Judge  the  credi- 
bility of  the  witnesses,  weigh  their  testi- 
mony, and  determine  the  preponderance  of 
the  evidence,  than  we  are.  Tbe  evidence 
before  us  in  the  record  affords  no  reason 
for  believing  that  he  determined  that  ques- 
tion unwisely,  and  deferring  to  his  Judg- 
ment thereon,  as  In  such  cases  we  are  in 
tbe  habit  of  doing,  the  Judgment  of  tbe  cir- 
cuit court  might  well  be  sustained. 

But  tbe  Judgment  must  be  sustained  on 
another  ground.  This  proceeding  In  the 
Scotland  county  circuit  court  is  to  have  a 
decree  entered  on  its  records,  which  It  Is 
alleged  was  rendered  by  said  court  but 
which  by  mistake  was  not  entered  as  ren- 
dered. No  fraud  Is  charged.  The  mistake 
charged  Is  necessarily  the  mistake  of  the 
derli,  who  is  alone  authorized  to  enter  the 
decrees  of  the  court  upon  its  record.  The 
proceeding,  by  whatever  name  called,  is 
simply  for  .the  purpose  of  amending  a  de- 
cree of  that  court  duly  entered  of  record, 
by  correcting  an  alleged  clerical  mistake 
therein.  That  the  court  had  the  power  to 
thus  correct  tbe  alleged  mistake  Is  well* 
settled  law.  Haniy  v.  Dewes,  1  Mo.  16; 
Olbson  V.  Chouteau's  Heb:s,  4S  Mo.  171,  100 
Am.  Dec.  306;  Turner  v.  Christy.  50  Mo. 
145;  Priest  v.  McMaster,  52  Mo.  60;  JlUett 
v.  Bank,  56  Mo.  304;  Fletcher  v.  Coombs, 
58  Mo.  430.  But  It  is  also  Just  as  well  set- 
tled by  a  long  and  uniform  course  of  deci- 
sion in  this  state  that  such  a  mistake  can- 
not be  established  by  oral  evidence;  tb"*- 
the  decree  of  a  court  of  general  Jurlr 
tlon,  duly  entered  of  cecoid,  imports  vii 
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and  cannot  be  changed  or  altered  on  the 
ground  of  clerical  mistake,  except  by  erl- 
dence  contained  In  some  written  record, 
minute  entry,  memorandum;  or  paper  In  the 
case.  Tonng  v.  Young  (Mo.)  66  S.  W.  1016; 
Railway  Co.  t.  Holschlag,  144  Mo.  2S3,  45 
S.  W.  1101;  Atkinson  y.  Raihmd  Co.,  81 
Mo.  50;  Belkln  v.  Rhodes,  76  Mo.  643;  Bank 
r.  Allen,  68  Mo.  474;  State  t.  Prlmm,  61 
Mo.  166;  Robertson  v.  Neal,  60  Mo.  679; 
Fletcher  v.  Coombs,  68  Mo.  430.  The  facts 
alleged  tn  the  petition  are  only  those  upon 
which  might  have  been  predicated  an  appli- 
cation by  motion  and  notice  for  the  same 
relief,  by  an  order  for  an  entry  nunc  pro 
tunc,  and  the  rules  of  evidence  in  such  case 
cannot  be  changed  by  filing  a  petition,  and 
calling  It  a  bill  in  equity. 

In  any  view  of  the  case,  the  Judgment 
of  the  circuit  court  ought  to  be  affirmed; 
and  It  Is  80  ordered.    All  concur. 


STATE  BANK  OF  EAGLE  GROVE  t. 
DOUGHERTY  et  al. 

(Supreme  Oonrt  of  Missouri,  EHTision  Na  1. 
Feb.  19.  1902.) 

HOMESTEAD— EXEMPTIONS— PURCHASB     WITH 

PROCEEDS    OF   HOMESTEAD   IN 

ANOTHER  STATE. 

Rev.  St  1890,  |  3023,  providing  that 
where  another  homestead  is  acquired,  as  pro- 
vided Id  section  3(322,  with  the  proceeds  of  the 
sale  of  the  prior  homestead,  it  shall  be  exempt, 
does  not  apply  to  a  homestead  purchased  with 
proceeds  of  a  homestead  in  another  state,  ex- 
empt under  its  laws,  and  does  not  exempt  the 
homestead  so  acquired  from  judgment  on  cause 
of  action  accrued  before  its  acqaisitiou. 

Appeal  from  circuit  court.  Barton  county; 
W.  L.  Jarrott,  Judge. 

Suit  by  the  State  Bank  of  Eagle  Grove 
against  A.  H.  Dougherty  and  others.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Re- 
versed. 

Thurman  &  Wray,  for  appellant  H.  W. 
Timmonds,  for  respondents. 

BRACE,  P.  J.  On  the  6th  of  November, 
1805,  the  defendant  A.  H.  Dougherty  be- 
came Indebted  to  the  plaintiff  bank  on  a 
promissory  note  on  which  the  bank  obtained 
Judgment  against  him  in  the  Barton  county 
circuit  court  for  the  sum  of  $273.30  at  the 
January  term  of  said  court,  1898.  At  the 
time  this  Indebtedness  was  incurred  the  said 
defendant  owned  320  acres  of  land  In  Iowa, 
on  which  he  resided  with  his  family,  and 
which  he  afterwards  sold,  and  Invested 
$2,000  of  the  proceeds  thereof  in  the  80-acre 
tract  in  Barton  county,  described  In  the  peti- 
tion, his  deed  for  which  was  filed  for  record 
on  the  7th  of  March,  1896,  about  which  time 
he  moved  with  his  family  on  said  80-acre 
tract,  and  has  ever  since  occupied  the  same 
as  a  homestead.  Afterwards,  on  the  25th 
day  of  August,  1897,  he  conveyed  the  same 
by  deed  to  his  codefendant  Napper,  who  on 


the  same  day  by  deed  conveyed  the  same  to 
the  defendant  Mary  N.  Dougherty,  wife  of 
the  said  A.  H.  Dougherty.  These  deeds 
were  duly  executed,  acknowledged,  and  re- 
corded, but  were  without  consideration,  and 
this  suit  is  brought  to  set  them  aside,  and 
subject  the  land  to  the  payment  of  plain- 
tiff's Judgment  On  the  facts  the  judgment 
was  for  the  defendants,  and  the  plaintiff  ap- 
peals. 

The  only  question  In  the  case  Is,  Is  the 
Barton  county  homestead  exempt  from  ex- 
ecution on  plaintiff's  Judgment  by  reason  of 
the  fact  that  It  was  bought  with  the  pro- 
ceeds of  land  in  Iowa,  In  which  the  defend- 
ant Dougherty,  under  the  laws  of  that  state, 
had  a  homestead?  The  plaintiff's  cause  ot 
action  having  accrued  before  the  said  de- 
fendant acquired  the  Barton  county  home- 
stead, and  before  his  deed  therefor  was 
filed  for  record.  It  was  subject  to  execution 
upon  the  Judgment  (Rev.  St  1899,  {  3622), 
unless  exempted  therefrom  by  the  provisions 
of  the  following  section,  by  which  it  is  pro- 
vided that  "whenever  such  housekeeper  or 
head  of  a  family  shall  acquire  another  home- 
stead In  the  manner  provided  in  section 
8622  the  prior  homestead  shall  thereupon  be 
liable  for  his  debts,  but  such  other  home- 
stead shall  not  be  liable  for  causes  of  ac- 
tion against  him  to  which  such  prior  home- 
stead would  not  have  been  liable:  provided, 
that  such  other  homestead  shall  have  been 
acquired  with  the  consideration  derived  from 
the  sale  or  other  disposition  of  such  prior 
homestead.     •     •    •"    Rev.  St  1899,  {  8023. 

The  right  of  homestead  Is  purely  a  crea- 
ture of  statute,  and,  while  such  a  right  has 
been  created  by  statute  in  all  or  most  of  the 
states,  such  statutes  can  have  no  extraterri- 
torial force,  and  must  be  construed  to  apply 
to  homesteads  within  the  state  of  the  enact- 
ment The  section  quoted  is  a  part  of  the 
chapter  entitled  "Homesteads,"  by  which 
such  right  Is  created  in  this  state.  The  leg- 
islature, in  section  3023,  is  dealing  with 
homesteads  in  Missouri,  two  of  them,  a  prior 
and  a  sabsequent  one,  acquired  in  accordance 
with  the  provision  of  that  act  The  prior 
homestead,  which  is  to  become  subject  to 
the  housekeeper's  debts,  la  a  homestead  in 
Missouri,  and  the  subsequent  one,  acquired 
with  the  consideration  derived  from  the  sale 
of  the  prior  one.  Is  a  homestead  in  Missouri, 
which  Is  not  to  be  liable  for  debts  to  which 
the  prior  homestead  In  Missouri  would  not 
have  been  liable.  With  a  prior  homestead 
in  Iowa  or  any  other  state  this  statute  has 
nothing  to  do.  Of  course,  the  legislature 
never  attempted  to  subject  a  prior  home- 
stead In  Iowa  or  any  other  state  to  a  house- 
keeper's debts,  or  Intended  to  make  the  lia- 
bility of  a  subsequent  homestead  In  Missouri 
depend  upon  the  liability  of  a  prior  home- 
stead in  another  state.  Upon  no  principle 
of  statutory  construction  or  interstate  comity 
so  eloquently  Invoked  by  counsel  for  respond- 
eat could  the  homestead  laws  of  Iowa  have 
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that  eS«ct,  as  Is  well  Illustrated  by  the  de- 
cisions of  the  supreme  court  of  tbat  state. 
In  Rogers  v.  Ralsor,  60  Iowa,  366,  14  N.  W. 
317,  the  opinion  is  as  follows  (Day,  J.): 
"Our  statute  provides  that  the  owner  of  a 
homestead  may  change  it  entirely,  and  that 
the  new  homestead,  to  the  extent  in  value 
of  the  old,  shall  be  exempt  from  execution 
in  all  cases  where  the  old  or  former  home- 
stead would  have  been  exempt  Code,  S§ 
2000,  2001.  Under  these  sections  it  has  been 
held  that  a  new  homestead,  acquired  with 
tbe  proceeds  from  the  sale  of 'the  old  one, 
is  exempt  from  Judicial  sale  in  all  cases  in 
-which  the  former  homestead  would  have 
been  exempt.  Sargent  v.  Chubbucls,  19  Iowa, 
37;  Thompson  v.  Rogers,  Richardson  St  Ca, 
51  Iowa,  333,  1  N.  W.  681;  Pearson  v.  Mln- 
tum,  18  Iowa,  86.  The  laws  of  Missouri  are 
not  pleaded,  and  will,  for  the  purpose  of  this 
case,  be  presumed  to  be  the  same  as  our  own. 
The  laws  of  each  state,  however,  apply  only 
to  homesteads  acquired  and  held  under  ite 
own  laws,  and  within  its  territorial  Jurisdic- 
tion. The  laws  of  neither  state  can  have 
any  extraterritorial  force  or  application. 
What,  then,  was  the  character  Impressed 
upon  the  proceeds  of  the  Iowa  homestead 
when  taken  to  Missouri  for  reinvestment? 
Tbe  laws  of  Iowa  ceased  to  operate  upon  it, 
and  to  affect  Its  character,  as  soon  as  it 
-was  Invested  in  real  estate  in  tbe  state  of 
Missouri.  It  was  not  the  proceeds  of  the 
sale  of  a  homestead  held  under  the  laws  of 
Missouri,  for  these  laws  can  apply  only  to 
a  homestead  held  under  the  law  of  that 
state.  It  follows  that  tbe  fund  arising  from 
tbe  sale  of  tbe  Iowa  homestead  upon  being 
carried  Into  Missouri  lost  tbe  distinctive 
character  of  being  the  proceeds  of  the  sale 
of  a  homestead.  When  these  proceeds  were 
invested  in  a  homestead  in  Missouri,  that 
homestead  was  not  exempt  from  execution 
for  tbe  debt  in  question,  which  existed  be- 
fore the  homestead  was  actiuired.  Code,  § 
1992.  For  like  reason  the  new  homestead 
acquired  in  Linevllle,  in  1873,  was  liable  for 
debts  contracted  before  It  was  purchased. 
Tbe  court  did  not  err  in  sustaining  the  de- 
mnrrer.    Affirmed." 

In  the  subsequent  case  of  Dalton  v.  Webb, 
83  Iowa,  478,  50  N.  W.  B8,  32  Am.  St  Rep. 
314,  the  ruling  In  Rogers  v.  Raisor  was  re- 
iterated and  affirmed,  so  that  the  shadow  of 
an  argument  on  the  score  of  comity  in  sup- 
port of  respondent's  contention  disappears 
under  the  rulings  of  the  state  in  whose  behalf 
it  is  Invoked.  Nor  do  we  find  any  support 
toe  that  contention  in  either  of  the  two 
cases  relied  upon.  Stlnde  v.  Behreus,  81 
Ho.  254;  Keyes  v.  Rbines,  37  Vt  260,  86 
Am.  Dec.  707.  In  tbe  former  case.  It  was, 
in  effect,  held  that  tbe  conveyance  by  the 
wife  of  her  interest  in  a  homestead  in  Kan- 
sas was  a  good  consideration  for  tbe  con- 
veyance to  her  in  her  own  right  of  real  es- 
tate in  Missouri,  and  that  tbe  latter  convey- 
uic*  was  not  In  fraud  of  a  creditor  from 


whose  debt  tbe  homestead  was  exempt  In 
that  case,  as  is  said  in  tbe  opinion:  "The 
exchange  of  deeds  was  made  at  the  home- 
stead of  the  defendants,  and  while  it  was 
being  occupied  by  them  as  such,  and  was 
consented  to  by  Mrs.  Behrens  upon  the  ex- 
press condition  that  tbe  property  to  be  re- 
ceived in  consideration  for  tbe  conveyance 
of  her  homestead  should  be  conveyed  to 
her;"  "and  that  It  has  been  held  by  the  su- 
preme  court  of  Kansas  that  the  convey- 
ance by  the  wife  of  her  Int^est  In  the  home- 
stead Is  a  sufficient  consideration  for  the 
transfer  to  her,  in  her  own  right,  of  the  pro- 
ceeds of  such  conveyance;"  and  this  court 
sustained  Mrs.  Behrens'  title,  not  because  of 
any  protection  extended  to  it  by  the  home- 
stead laws  of  Kansas,  but  because  It  was  her 
property  acquired  by  a  valid  contract  under 
the  laws  of  that  state  where  the  contract 
was  made.  The  Vermont  case  is  of  like 
character.  There  "tbe  defendant's  wife  sign- 
ed a  deed  of  their  homestead  sold  under  pro- 
cess of  law  in  New  Hampshire,  upon  condi- 
tion of  the  payment  of  the  proceeds  to  her, 
to  be  kept  by  her  as  a  separate  fund  for  a 
future  Investment  in  a  homestead,  free  from 
all  interference  of  her  husband,  and  the 
court  held  that  she  thereby  acquired  title 
to  the  money,  and  held  it  free  from  attach- 
ment on  her  husband's  debts." 

The  judgment  for  the  defendants  on  tbe 
facts  is  manifestly  erroneous,  and  Is  revers- 
ed, and  the  cause  remanded,  with  directions 
to  the  circuit  court  to  enter  a  decree  in  fa- 
vor of  the  plaintiff  in  accordance  with  the 
prayer  of  the  petition.    All  concur. 


JOHNSON  T.  STEBBINS-THOMPSON 
REALTY  CO.  et  al. 

(Supreme  Ourt  of  Mlesoari,  Division  No.  2. 
Feb.  2S,  1902.) 

TRACDULBNT  COMVBTANCS-EVIDENCB-BUIU 

DHN  OF  PROOF— SUFFICIENCY— JUDGMENT 

— FBADI>-COLLATBRAL  ATTACK. 

1.  In  an  action  to  set  aside  an  alleged  fraudu- 
lent oonveyance  made  by  a  corporation  to  its 
president,  evidence  considered,  and  held  Insuffi- 
cient to  show  that  any  consideration  therefor 
was  paid  by  him,  and  that  it  was  void  as  to 
creditors. 

2.  lu  an  action  by  a  Judgment  creditor  to  set 
aside  an  alleged  fraudulent  conveyance,  the 
burden  is  on  defendants  to  maintain  an  allega- 
tion that  fraud  was  practiced  by  plaintiff  in  ob- 
taining hia  judgment 

3.  A  corporation  executed  a  note  payable  to 
Its  treasurer,  and  while  it  remained  iu  his  pos- 
session he  without  authority  signed  the  name 
of  the  defendant  company,  in  which  be  was 
also  an  oHlccr,  on  Its  back,  and  sold  It  to  plain- 
tiff, who  knew  that  he  had  no  authority  to  sell 
it.  The  corporation  never  received  any  consid- 
eration for  the  sale.  Plaintiff  afterwards  sued 
ou  the  note.  The  suit  was  dismissed  as  to  the 
defendant  corporation,  and  judgment  rendered 
In  favor  of  the  other  defendants  for  want  of 
anthority.  Afterwards  plaintiff  sued  the  de- 
fendant corporation  on  the  note.  Defendaut-a' 
attorney  testified  that  he  was  Informer' 
plaintiff's  counsel  that  the  snit  would  i 
prosecuted  to  judgment,  and  therefore  I    ^ 
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general  denial.  Plaintiff's  counsel  denied  tbia 
statement.  After  tvro  continnanees  the  case 
was  called  for  trial  daring  the  absence  of  de- 
fendants' attorney  from  the  city,  the  matter 
token  up  b;  plaintiff  himself  in  the  absence  of 
his  couusel,  and  judgment  rendered  against  de- 
fendants. Held  insufficient  to  show  that  the 
judjEcmeiit  was  obtained  by  fraud. 

4.  In  a  suit  by  a  judgment  creditor  to  set 
aside  an  alleged  fraudulent  conreyance,  nei- 
ther the  debtor  nor  his  vendee  can  attack  the 
judKment  on  the  ground  that  the  note  on 
which  it  was  founded  was  obtained  hy  fraud. 

Appeal  from  drcnlt  court  St  Lools  coun- 
ty;   B.  Hlrzel,  Judge. 

Action  by  James  B.  Johnson  against  the 
Stebbins-Thompson  Realty  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals    Reversed. 

This  la  a  suit  In  equity  by  idalntiff,  a  Judg- 
ment creditor  of  the  defendant  Stebblns- 
Tbompaon  Realty  Company,  a  corporation,  to 
Bet  aside  a  deed  to  a  tract  of  land,  therein 
described,  from  said  corpora tioD  to  the  de- 
fendant Judson  Thompson,  upon  the  grounds 
that  It  was  ■  voluntary  conveyance,  and  a 
fraud  upon  the  creditors  of  the  realty  com- 
pany, and  ecq;»eciaUy  the  plaintiff.  The  peti- 
tion alleges  that  the  plaintiff,  on  November 
25,  1896,  obtained  a  Judgment  In  the  drcnlt 
court  of  the  ctty  of  St  Louis  against  the 
Stebbins-Thompson  Realty  Company  for  the 
sum  of  $1,036.20,  on  which  Judgment  an  exe- 
cution fras  Issued,  and  returned  nulla  bona 
February  1,  189T;  that  at  the  time  said  exe- 
cution was  issued  and  returned  the  realty 
company  was  the  o>wner  of  certain  parcels 
and  lots  of  land  In  eald  St  Louis  county,  In 
the  petition  described;  that  on  February  20, 
1897,  the  realty  company,  with  the  intent  to 
hinder,  delay,  and  defraud  Its  creditors,  and 
especially  the  plaintiff,  conveyed  said  lands 
to  defendant  Judson  M.  Thompson  for  the 
pretended  consideration  of  $1,000,  and  that 
the  said  J.  M.  Thompaen  thereupon  took  pos- 
session of  said  property;  that  In  fact  no  con- 
sideratian  was  paid,  and  the  deed  was  purely 
voluntary;  that  at  the  time  the  said  J.  M. 
Thompson  was  president  of  the  realty  com- 
pany, and  as  such  conveyed  the  land  to  him- 
self, without  authority  from  the  board  of  di- 
rectors; that  in  March,  1807,  an  alias  execu- 
tion was  Issued  on  said  Judgment  of  the 
plaintiff  to  the  sheriff  of  this  county,  and  the 
lands  aforesaid  were  sold  at  public  sale  un- 
der said  execution  and  purchased  by  plaintiff 
on  June  26^  1897,  and  on  September  23,  1897, 
the  said  J.  M.  Thompson  filed  his  affidavit 
stating  that  the  realty  company  by  a  ma- 
jority vote  of  Its  stockholders  has  been  dis- 
solved as  a  corporation.  The  bill  asks  that 
the  conveyance  aforesaid  to  J.  M.  Thompson 
may  be  adjudged  fraudulent  and  void,  and 
that  the  same  be  set  aside,  and  that  defend- 
ant may  be  enjoined  and  restrained  from 
selling  and  disposing  of  the  property.  The 
answer  of  Judson  M.  Thompson  and  Frank 
G.  Thompson,  two  of  the  trustees  of  the  for- 
mer realty  company,  sets  forth  that  said 
realty  company  was  dissolved  In  September, 


I  1807.  It  then  admits  tbe  Jndgment  obtained 
I  by  plaintiff,  and  the  oonve^ance  to  J.  IC 
I  Thompson,  and  statee  tiiat  the  latter  was 
made  for  a  full  and  valid  consideration;  that 
defendant  J.  M.  Thompaon  had  advanced  to 
the  realty  company  the  purchase  price  f«r 
the  land,  and  that  at  the  time  the  plaintUf 
obtatned  his  Judgment  the  realty  company 
was  Indebted  to  J.  M.  Thompson  for  the  pur- 
chase price  of  the  land,  and  said  realty  cona- 
pany  was  at  that  time  not  Indebted  to  any 
other  person,  except  J.  M.  Tbompaon,  and 
he  and  his  codefendant  Frank  C.  Tbompaon 
were  then  and  there  tiie  owners  of  all  the 
stock  In  said  realty  company;  and  that  tbe 
ptalntUTs  Jndgment  againi^  said  realty  com- 
paay  was  obtained  by  fraud  and  surprise, 
and  there  was  no  obligation  or  honest  indebt- 
edneas  to  pay  the  same.  Further  answering, 
and  by  way  of  cross  bOl,  defendants  allege 
in  detail  and  quite  elaborately  that  the  note 
upon  which  the  aforesaid  Judgmait  was  ob- 
tained was  a  fraud  on  the  realty  company 
and  other  indoraers,  aa  well  aa  the  original 
maker  of  the  note;  that  the  note  was  In  fact 
Btoten  by  defendant  Stebblns,  and  wrongfully 
and  without  authority  Indorsed  by  blm  for 
and  in  behalf  of  the  Stebbins-Thompson 
Realty  Company,  and  without  their  knowl- 
edge or  consent;  that  when  plaintiff  bougbt 
this  note  he  knew  all  these  facts*  and  did 
not  pay  full  consideration  for  It;  that  salt 
was  brought  on  this  very  note  by  the  plain- 
tiff against  tbe  Suburban  Realty  Comimny. 
the  original  maker,  and  Parker  and  Thomp- 
son, as  Indorsers,  and  also  against  the  Steb- 
bins-Thompson Realty  Company  as  Indorser, 
but  dtomissed  as  to  the  latter  before  trial; 
and  that  In  said  salt  Judgment  was  rendered 
for  the  defendants  in  said  cause,  upon  rix>w- 
Ing  these  facts  upon  tbe  trial  In  court,  and 
the  same  was  afterwards  affirmed  In  the  St. 
Louis  court  of  appeals  on  tbe  4th  day  of 
May,  1896,  and  by  reason  of  said  trial  and 
Judgment  the  Stebbins-Thompson  Realty 
Company  was  completely  discharged  and  re- 
leased, and  tiie  same  became  adjudicated,  as 
to  said  realty  company.  For  a  further  de- 
fense these  defendants  allege  that  the  plain- 
tiff obtained  the  aforesaid  Judgment  against 
the  Stebblns-Thompaon  Realty  Company  by 
deceit  and  false  and  fraudulent  contriv- 
ances; that  plaintiff's  attorney,  by  cuonins 
and  false  representations,  deceived  the  at- 
torney for  the  defendants,  he  also  being  tben 
and  there  tbe  attorney  for  the  realty  com- 
pany in  said  suit  and  obtained  a  Judgment 
upon  said  note  during  his  absence  from  tbe 
city  of  St  Louis.  The  allegations  of  new 
matter  are  generally  denied  by  the  plaintiff 
bi  his  replication  herein  filed.  Although  the 
defendant  Stebblns  entered  his  voluntary  ap- 
pearance, he  did  not  answer.  Judson  M.  and 
Frank  C.  Thompson  answered  Jointly,  and 
Judson  M.  Thompson  also  filed  a  separate 
answer.  Judson  M.  Thompson  and  Frank 
O.  Thompson,  his  son,  and  Stebblns,  com- 
posed the  board  of  dhrectois.    The  trial  i»- 
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suited    In    Judgment    for    defendaats,  trom 
which  plaintiff  appeala. 

W.  B.  Hom«-,  for  appellant.  Given  Camp^ 
belt,  for  respondents. 

BUHQESS,  J.  (after  stating  the  facts). 
The  salient  facts  ar»  about  as  fiHlo'trs: 

On  the  2Sth  of  November,  1806,  In  the 
circuit  coort  of  the  city  of  St.  Louis,  Judg- 
ment was  rendered  in  favor  of  plahitUI,  and 
against  dafendant  Stebblns/rhompson  Realty 
Company,  for  the  snm  of  $1,936.20,  and  ex- 
ecution waa  Issued  oat  of  the  drcnit  coort 
of  the  city  of  fit  Louis,  and  dh^cted  to  the 
aherur  of  the  cUy  of  St  Lo«is,  which  was 
ntnmed,  "No  property  found."  At  the  date 
of  said  Judgment  the  Stebbln»-ThompBon 
Realty  Company  was  the  owner  of  certain 
propnty  situated  In  the  county  of  St  Louis, 
and  on  th»  aotfa  of  February,  W»7,  this  com- 
pany caused  a  deed  to  be  recorded  purporting 
to  convey  saiid  real  estate  from  said  corpcwar 
tlon  to  Judson  M.  Thompson,  president  of 
the  corporation;  the  deed  being  esecnted  by 
Tfaompsen  as  president.  On  the  aoth  of  Feb- 
ruary a  record  of  a  meeting  was  entered  In 
tbs  minute  lx>crit  of  the  corporation,  whUA 
is  aiMAen  of  as  a  special  meeting  of  the 
directors,  nt  which,  were  present  Jndson  M. 
Thompson  and  F.  G.  Thmnpson,  and  the  deed 
was  authorized  by  Jndson  M.  and  F.  O. 
Thompson.  The  third  member  of  the  board 
of  dlrectnzs  was  not  present,  nor  was  he 
notifled.  On  the  18th  ef  March,  1897,  execo- 
tloa  was  Issued  out  o<  tlie  drcnit  court  of  the 
dtj  of  St  Lools  upon  said  Judgment,  direct- 
ed to  the  ahraiff  of  the  county  of  St  Louis, 
under  which  execution  the  property  was  sold 
and  purchased  by  the  plalntilf.  On  the  2Sd 
of  September,  1887,  Judson  M.  Thompson, 
defendant  nutde  an  affldevit  that  said  cor- 
pocatloa  was  dissolved  by  a  majority  vote  of 
Its  stockholders,  which  was  filed  with  the 
secretary  of  state.  At  the  time  of  signhig 
the  note  upon  which  the  Judgment  was  ren- 
dered under  which  the  land  in  question  was 
sold,  there  was  another  comiiany,  called  the 
Suburban  Bealty  Company,  of  which  the  de- 
fendant F.  C.  Thompson  was  secretary,  Lov- 
ell  W.  Stebblns  treasurer,  and  George  T. 
Parker  president  This  company,  on  the  17th 
day  of  April,  1898,  made  Its  note  for  $1,525, 
payable  90  days  after  its  date,  to  the  order 
of  Stebblns  as  treasnrer,  which  was  indorsed 
by  Parker  and  F.  C.  Thompson  conditionally, 
and  by  Stebblns  individually.  The  note  was 
never  dellvwed  by  the  Suburban  Realty  Com- 
pany to  any  other  person,  and  while  It  re- 
mained In  the  possession  of  Stebbhis  as  the 
treasurer  of  the  company  tte  wrote  the  name 
of  the  Stebblns-TlKMBpson  Realty  Company 
en  the  bade  of  the  notc^  and  sold  It  to  the 
plaintiff,  James  B.  Johnson,  who  had  full 
IcDowIedge  of  the  fact  that  It  was  the  prop- 
erty of  defendant  company  and  that  Steb- 
blns bad  no  authority  to  sell  the  same.  The 
company  never  realised  anything  from  the 
purchase  of  tiUs  note.    Johnson  gave  to  Steb- 


bhis $250,  and  paid  blm  the  residue,  less  $112, 
on  the  29th  of  April,  1803.  The  $112  dednctp 
ed  consisted  of  the  amount  of  a  Judgment 
against  Stebblns  which  Johnson  hrid,  and  It 
was  settled  by  this  transaction.  The  note 
not  being  paid  at  maturity,  plaintiff  brought 
suit  In  the  circuit  court  of  the  city  of  St 
Louis  against  the  Surburban  Realty  Com- 
pany, George  T.  Parker.  Frank  C.  Tboinpson, 
Lovell  W.  Stebblns,  and  the  Stebblns-Tbomp- 
son  Realty  Company.  A  defense  was  made 
to  this  suit  to  the  effect  that  the  note  was 
never  delivered,  and  that  while  in  the  ens' 
tody  of  the  company  and  being  held  In  es- 
crow, it  was  stolen  by  Lovell  W.  Stebblns, 
and  without  the  knowledge  of  defendants,  or 
any  authority,  sold  to  the  plaintiff,  who  had 
notice  of  the  circumstances.  Before  the  trial 
of  the  case  it  was  dismissed  as  to  the  Steb- 
bans-Thompson  Realty  Company.  The  esse 
went  to  trial,  and  a  Judgment  was  rendered 
In  favor  of  the  defendants  the  Surburb*n 
Realty  Company,  the  maker  of  the  note^ 
George  T.  Parker,  and  Frank  C.  Thompetm. 
Subsequently  a  suit  was  instituted  by  said 
James  B.  Johnson  on  the  same  note  in  the 
circuit  court  of  the  city  of  St.  Louis  against 
the  Stebblns-Thompson  Realty  Company. 
As  to  what  passed  during  the  pendency  of 
this  suit  there  is  an  absolute  conflict  between 
the  testimony  of  Mr.  W.  B.  Homer  and  Mr. 
John  M.  Glover;  Mr.  Glover  Insisting  that 
he  was  Informed  by  Mr.  Homer  that  the  suit 
would  not  be  i^osecuted  to  a  Judgment  and 
that  therefore,  he  filed  a  general  deuiaL 
After  two  continuances  it  se^ns  that  the  case 
was  called  for  trial  during  Mr.  Glover's  ah- 
senoe  from  the  city,  «nd  the  matter  was 
taken  up  by  Mr.  Johnson  himself.  In  the  ab- 
sence of  Mr.  Homer,  and  the  court  rendered 
a  Judgment  without  the  presence  of  counsel 
for  the  defendant 

With  respect  to  the  consideration  for  the 
conveyance  of  the  lot  In  question  by  the  Steb- 
blns-Thompson Realty  Company  to  Judson 
M.  Thompson,  It  appears  that  Thompson 
claimed  that  long  before  the  date  of  plain- 
tiff's Judgmoit  he  advanced  to  that  corpora- 
tion the  money  with  which  the  property  was 
purchased,  and  thereafter  F.  C.  Thompson 
presented  the  fallowing  resolution:  "WhM<e- 
as,  this  corporation  is  Indebted  to  J.  M. 
Thompson  for  the  value  of  the  pwchase 
price  for  so  much  of  the  property  known  as 
the  'Candler  Tract*  at  Glendale  as  belongs 
to  tUs  company:  Resolved,  that  the  preal- 
dmt  be  directed  to  convey  the  same  to  him 
In  extinguishment  of  this  company's  obliga- 
tion." In  pursuance  of  this  resolution  J.  M. 
Thompson,  as  president  of  said  company,  a- 
ecuted  to  himself  s  deed  to  the  property.  In 
which  the  consideration  Is  recited  to  be 
$1,000,  while  the  evidence  showed  that  the 
company  was  not  indebted  In  any  amount  for 
said  tract  Stebblns  testified  that  at  the  time 
of  his  resignation  as  treasurer  of  the  Steb- 
blns-Thompson Realty  Company  It  owed 
nothing  to  J.  M.  Thompson,  but  that  Tbony 
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son  waa  Indebted  to  tbe  company  in  the  sum 
of  (fiOO  on  a  note  glren  for  shares  of  capital 
stock  in  ttie  company.  F.  O.  Thompson,  son 
of  J.  M.  Thompson,  who  was  the  secretary 
of  the  company,  testified,  in  answer  to  a 
question  whether  the  corporation  owed'  his 
father  any  money  at  the  time  of  the  con- 
veyance, that  It  owed  his  father  at  that  time 
about  $1,130.  On  cross-examination  be  tes- 
tified that  the  company  never  owned  any 
property  except  this  Telsa  Place  property. 
He  in  no  way  contradicts  the  statement  of 
Stebblns  regarding  the  acquisition  or  dis- 
posal of  the  property.  He  was  able  to  pro- 
duce tbe  cash  book  of  the  company,  but 
could  not  find  the  ledger  or  any  other  book 
of  the  company,  and  said  they  were  lost. 
On  redirect  examination  he  testified:  "The 
total  credits  of  the  cash  book  footed  $353.34. 
Tbe  interest  I  figured  up,  which  run  for  a 
period  of  over  three  years,  amounting  to 
128.91.  Then  in  addition  to  that  we  credited 
him  with  $616.20,  paid  by  him  for  the  ac- 
count of  Stebblns-Thompson  Realty  Compa- 
ny." H6  further  testified  on  cross-examina- 
tion: "Q.  (by  Court).  Your  father  paid  $616 
for  what?  A.  For  the  release  of  his  Telsa 
property.  Q.  Why  haven't  you  it  entered  on 
that  book?  A.  The  company  didn't  have 
the  money,  and  father—  Q.  At  that  time 
yon  had  his  note.  Why  didn't  you  put  it  on 
the  note?  A.  I  don't  know.  Q.  Do  you 
know  why  the  $616  didn't  go  Into  the  book? 
A.  He  paid  it  at  that  time  in  settlement  of 
this  property.  Q.  Why  didn't  it  go  on  the 
book?  A.  I  don't  know,  I  told  you.  Q.  And 
you  don't  know  why  it  didn't  go  on  tbe  note? 
A.  We  more  than  paid  the  note.  Q.  Does 
yonr  father  pay  interest  on  the  demand  note? 
A.  Not  nnless  it  was  accrued.  Q.  He  char- 
ges the  company  interest?  A.  Yes,  sir.  Q. 
But  they  don't  get  any  hiterest  from  him? 
A.  No,  sir.  Q.  When  did  yon  discover  that 
tbe  $616  had  been  left  off  the  book?  A.  It 
was  about  the  time  the  deed  was  made  to 
my  father.  Q.  It  was  after  that,  wasn't 
it?  A.  No,  sir;  about  that  time.  Q.  How 
did  yon  discover  It?  A.  Probably  before  that 
time.  Q.  Well  don't  change.  That  is  tbe 
time  you  discovered  It  How  did  you  hap- 
pen to  discover  it  then?  A.  Looked  up  to 
see.  Q.  Where  did  you  find  it?  A.  I  didn't 
find  It  Father  knew  of  it  Q.  Yon  didn't 
know  It  before?  A.  Yes,  sir;  I  did.  I  told 
you  It  was  intended  to  settle  the  company 
up  afterwards.  There  was  money  due  us 
for  other  purposes,  and  he  advanced  us  mon- 
ey to  help  to  close  up  the  deal.  Q.  Yes;  and 
others  gave  you  money?  A.  Yes,  sir.  Q. 
There  was  a  syndicate,  and  yonr  father  was 
one?  A.  Yes,  sir.  Q.  And  they  all  put  up 
some  money  In  reference  to  this  deal,  and 
formed  another  corporation,  called  the  Telsa 
Realty  Company?  A.  Yes,  sir.  Q.  And  out 
of  that  deal  they  expected  to  get  their  mon- 
ey back?  A.  Yes,  sir.  Q.  And  yonr  father 
was  Just  tlie  same  as  the  rest  of  them?  A. 
Yci^  air.    Q.  The  company  owed  the  whole 


lot  the  money?  A.  I  don't  know  what  yon 
mean  now  by  the  Telsa  Realty  Company. 
They  owed  a  whole  lot  of  money  to  tbe  Steb- 
blns. Q.  This  syndicate,  called  the  Telsa 
Realty  Company,  owed  the  Stebblns-Thomp- 
son Realty  Company  money?  A.  Yes,  sir. 
Q.  And  your  father  was  a  member  of  that 
company,  also?  A.  Yes,  sir."  J.  M.  Thomp- 
son, defendant  testified:  "Q.  Now.  please 
explahi  to  us  this  payment  of  $616,  when  it 
was  made.  A.  It  was  made  on  April  3.  1893. 
It  was  made  to  the  order  of  John  Candler, 
the  original  owner  of  the  property.  They 
wanted  to  remove  all  incumbrances  on  the 
property,— to  take  up  the  notes  that  were 
given  for  the  purchase  of  the  property.  The 
purpose  was  to  make  the  consideration  in  the 
deed  the  amount  of  my  debt  which  was,  as 
near  as  I  recollect  st  the  time,  without 
counting  Interest  $1,000.  I  asked  my  son 
and  he  gave  me  these  figures."  On  cross-ex- 
amination he  testified:  "The  Stebblns-Thomp- 
son Realty  Company  gave  me  no  memoran- 
dum showing  that  they  owed  me  this  $61& 
Q.  Did  yon  have  an  entry  on  the  books  to 
that  ^ect?  A.  I  never  had  anything  to  do 
with  tbe  books.  They  didn't  know  that  the 
note  was  sold  until  three  months  afterwards. 
Then  bow  could  they  make  an  oitry."  Be- 
ing further  asked  as  to  the  entries  on  the 
books,  he  testified:  "I  did  not  expect  it  to 
be  entered.  I  paid  lots  of  money  I  bad  not 
entered.  Q.  Now  the  Stebbbis-Thompson 
Realty  Company  never  in  any  book  or  paper, 
or  in  any  way,  made  any  acknowledgment 
so  far  as  you  know  of,  of  your  paying  this 
$610?  A.  No,  sir.  Q.  And  yon  never  asked 
them  for  it?  A.  No,  sir.  Q.  And  you  had  a 
note  in  which  you  owed  them  considerable 
amount  and  you  never  paid  It  or  credited 
that  note?  A.  I  paid  tliat  note.  Q.  Ix>ng 
afterwards  you  paid  It?  A,  No,  sir;  not  long 
afterwards.  It  could  have  been  paid  any 
moment  Q.  But  did  you  pay  It  after  yon 
had  paid  this  $616?  A.  I  did  not  keep  any  ac- 
connt  of  that.  Q.  Answer  my  question.  A. 
No,  sir.  Q.  Can  yon  give  any  reason  why 
yon  did  not  have  yonr  note  cancded  after 
you  had  paid  tliat  $616  out?  A.  It  bad  no 
connection  with  the  note.  I  never  thought 
of  It  at  the  time.  I  can  give  no  other  rea- 
son. Q.  You  never  thought  of  claiming  tliis 
$616  at  the  time,  did  you?  A.  I  have  stated 
all  I  care  to  state  about  that  sir." 

The  first  point  presented  for  our  consid- 
eration upon  this  appeal  is  with  respect  to 
the  deed  from  the  Stebblns-Thompson  Realty 
Company  to  J.  M.  Thompson,  which  plain- 
tiff claims  was  fraudulent  and  void  because 
made  for  the  purpose  of  defrauding  the  cred- 
itors of  said  corporation,  and  especially  plain- 
tiff. The  evidence  as  to  the  payment  by  de- 
fendant Thompson  of  the  $616  for  the  r^ease 
of  the  property  in  question  is  far  from  be- 
ing satisfactory.  Defendant's  son,  F.  0. 
Thompson,  who  was  secretary  of  the  defend- 
ant company,  did  not  know  how  it  originated, 
except  what  he  learned  from  his  father,  and 


Mo.) 


JOHNSON  V.  STEBBIN8-TH0MPS0N  BBALTT  CO. 


937 


be  made  no  entry  of  It  on  the  books  of  the 
cmnpany,  and  why  he  did  not  do  so  he  did 
not  know.  When  asked  why  he  did  not  put 
It  npon  the  company's  note  which  It  held 
against  his  father  for  $500,  he  made  the  same 
reply;  that  Is,  he  did  not  know.  J.  M. 
Thompson's  explanation  of  the  transaction 
was  equally  as  Indefinite  and  unsatisfactory. 
Upon  the  whole  the  evidence  failed  to  show 
tbat  J.  M.  Thompson  paid  any  value  for  the 
property,  and  Its  attempted  conveyance  to 
bim  by  the  company  was  voluntary,  without 
any  consideration,  and  void  as  to  his  cred- 
itors. 

But  defendants  contend  that  the  Judgment 
nnder  which  plaintiff  claims  title  was  ob- 
tained by  him  through  fraud  and  deceit 
The  respective  counsel  testified  upon  the 
trial  upon  this  branch  of  the  case,  and  their 
evidence  was  contradictory  and  Irreconcil- 
able as  to  the  circumstances  connected  with 
the  procurement  of  the  Judgment  The  bur- 
den was  upon  defendants  to  show  that  fraud 
was  practiced  by  plaintiff  in  the  very  act  of 
obtaining  the  Judgment  (Murphy  v.  De 
France,  101  Mo.  161,  13  S  W  756;  Moody  v 
Peyton,  135  Mo.  482,  46  S.  W.  621,  58  Am.  St. 
Rep.  604;  Bates  v.  Hamilton,  144  Mo.  1,  45 
S.  W.  641,  66  Am.  St  Kep.  407)  by  a  pre- 
ponderance of  the  evidence;  and,  as  every 
presumption  Is  to  be  Indulged  in  favor  of  its 
Integri^,  we  are  of  the  opinion  that  they 
failed  to  do  so,  and  the  trial  court  so  found. 

But  it  may  be  said  that  notwithstanding 
the  evidence  adduced  by  defendants  In  sup- 
port of  their  cross  bill  may  have  been  Insuf- 
ficient to  Justify  vacating  and  setting  aside 
the  Judgment  rendered  in  favor  of  plalntifF 
against  the  Stebblns-Thompson  Realty  Com- 
pany, yet  it  Is  sufiBcient  to  show  that  the 
Judgment  Itself  is  fraudulent;  that  the  suit 
against  the  realty  company  was  fraudulently 
and  without  legal  right  instituted,  and  that 
the  plaintiff,  as  a  matter  of  law,  was  not 
entitled  to  said  Judgment  against  the  realty 
company;  and  that  he  acted  In  bad  faith 
and  without  warrant  of  law  when  he  ob- 
tained the  same,  even  though  It  was  due  to 
defendants'  neglect,  and  no  fraud  was  shown 
in  the  procurement  of  said  Judgment  All  of 
the  authorities  hold  that  a  Judgment  of  a 
court  havmg  Jurisdiction  of  the  subject-mat- 
ter of  controversy  and  of  the  parties  cannot 
be  impeached  collaterally  in  an  action  be- 
tween the  same  parties  or  their  privies  in 
law  upon  a  point  put  in  issue  and  decided, 
bnt  that  the  party  desiring  to  avoid  the  Judg- 
ment must  apply  to  the  court  which  pro- 
nounced it  to  have  It  vacated.  Callahan  v. 
Orlswold,  9  Mo.  784;  Field  v.  Sanderson,  34 
Mo.  542,  86  Am.  Dec.  124.  In  Freem.  Judgm. 
(2d  Ed.)  {  334,  It  la  said:  "The  parties  to 
an  action  cannot  Impeach  or  set  at  naught 
tbe  Judgment  in  any  collateral  proceeding 
on  the  ground  that  it  was  obtained  by  fraud 
or  collusion.  It  is  their  business  to  see  that 
it  is  not  so  obtained.  If,  without  any  fault 
or  neglect  of  one  party,  his  adversary  suc- 


ceeds by  fraud  in  obtaining  an  inequitable 
and  unauthorized  Judgment  he  must  take 
some  proceeding  prescribed  by  law  to  annul 
the  Judgment  and  cannot  In  the  absence  of 
such  annulment  treat  it  as  Invalid.  It  Is 
only  third  persons  who  have  the  right  to  col- 
laterally impeach  Judgments.  They  are  ac- 
corded the  right  because,  not  being  parties 
to  the  action,  nothing  determined  by  it  is  as 
to  them  res  Judicata." 

It  lias  been  held  that  a  purchaser  of  real 
property  who  holds  under  a  Judgment  debtor 
cannot  impeach  the  Judgment  upon  other 
grounds  than  those  which  would  entitle  the 
Judgment  debtor  to  Impeach  it  that  he  occu- 
pies the  same  position  of  the  Judgment  debt- 
or, and  that  his  rights  are  not  enlarged  by 
reason  of  his  purchase;  and,  even  though 
fraud  was  practiced  upon  the  Judgment  debt- 
or in  the  procurement  of  the  Judgment,  this 
will  not  entitle  a  party  claiming  under  the 
Judgment  debtor  to  Impeach  it  unless  the 
Judgment  debtor  could  do  so.  2  Freem. 
Jndgm.  (2d  Ed.)  g  335;  Johns  v.  Pattee,  55 
Iowa,  665,  8  N.  W.  663;  Gallaugher  v.  He- 
brew Congregation,  35  La.  Ann.  829;  Stoutl- 
more  v.  Clark,  70  Mo.  471.  Now,  defendant 
Thompson  was  not  only  a  member  of  tbe  de- 
fendant corporation,  but  was  its  president, 
and  claims  whatever  title  to  the  land  he  has 
by  deed  from  It;  and  it  was  by  reason  of 
the  corporation's  own  negligence  that  tbe 
Judgment  was  rendered  against  It  under 
which  plaintiff  claims,  and  the  law  will  not 
under  the  circumstances,  afford  Thompson 
any  redress,  unless  it  be  that  he  be  permit- 
ted to  go  behind  the  Judgment  and  show  that 
the  note  which  was  its  foundation  was  never 
delivered,  and  surreptitiously  obtained  by 
Stebblns,  and  that  plaintiff  received  It  from 
him  with  notice  of  these  facts.  It  is  indis- 
putable that  the  corporation  could  not  do 
this  in  this  case,  because  it  through  Its  oflS- 
cers,  knew  these  facts  before  the  Judgment 
was  rendered,  and  set  them  up  as  a  defense 
to  plaintiff's  cause  of  action,  and  by  its  own 
negligence  permitted  Judgment  to  go  against 
it;  and  defendant  being  privy  to  the  corpo- 
ration, occupies  no  better  position  than  it 
does.  Whatever  may  be  the  rule  elsewhere. 
It  seems  to  us  the  better  rule  is  that  "the 
parties  to  an  action,  and  the  persons  In  priv- 
ity with  them,  cannot  attack  or  impeach  a 
Judgment  for  fraud;  and  any  attack  must 
be  regarded  as  collateral  which  is  made  in 
any  proceeding  which  Is  not  Instituted  for 
the  express  purpose  of  annulling,  correcting, 
or  modifying  a  Judgment  or  decree."  2 
Freem.  Judgm.  (2d  Ed.)  {  336;  Morrill  v. 
Morrill,  20  Or.  96,  25  Pac.  362,  11  L.  R.  A. 
155,  23  Am.  St  Rep.  95. 

Defendants,  however,  rely  upon  the  case 
of  CJonover  v.  Jeffrey,  26  N.  J.  Eq.  39,  in 
which  the  case  of  Rich  v.  Sydenham,  1  Oh. 
Cas.  .202,  seems  to  be  approved,  wherein  It 
was  held  that  in  a  proper  case  the  court  may 
look  behind  a  Judgment  at  law,  in  order  to 
do  Justice  to  the  parties  to  it  as  in  a  ' 
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where  the  plaintiff,  when  the  defendant  was 
drunk,  got  a  bond  from  him  for  £1,600  far 
a  loan  of  £00,  and  had  received  judgment  at 
law  for  the  bond.  Uis  bfil,  filed  to  subject 
certain  property  held  in  trust  for  defendant's 
wife  to  the  payment  of  the  Judgment,  waa 
dtsmlased  on  the  ground  of  the  iniquity  of 
his  conduct  in  obtaining  the  bond.  But  the 
case  of  Rich  ▼.  Sydenham  was  not  well  com* 
Bidered,  nor  la  it  supported  by  either  reason 
or  authority,  and  the  doctrine  therein  an- 
nounced is  clearly  erroneous.  And  eren  in 
the  New  Jersey  case  It  was  ruled  that  as  the 
case  WHS  simply  that  of  a  Judgment  creditor, 
Avho  had  established  his  claim  at  law,  seek- 
ing in  equity  to  reach  his  debtor's  property 
which  had  been  fraudulently  conveyed  away, 
the  debtor  waa  tn  no  position  to  contest  the 
creditor's  right  to  his  Judgment;  that  to  such 
a  suit  it  was  no  defense  that  the  conduct  of 
the  creditor  in  obtaining  his  Judgment  was 
inequitable.  A  Judgment  obtained  in  a  court 
having  Jurisdiction  of  the  parties  and  the 
subject-matter  in  controversy  is  conclusive 
between  the  parties  thereto  and  their  priv- 
ies, and  cannot  be  gone  behind  of  for  the 
purpose  of  showing  a  state  of  facta  which 
might  have  been  a  defense  to  the  action  In 
which  the  Judgment  was  rendered. 

Fo;  the  reasons  indicated  the  Judgment  Is 
reversed  and  the  cause  remanded.  All  conr 
cur. 


STATB  V.  JACKSON. 

(SaprMne  Court  of  Miasouri,  Division  Nb.  9. 

Feb.  4,  1902.) 

CRIMINAL  LAW— MURDKR-sIURIBS  —  INBUm- 
CIENT  PANKI-r-POWBR  OF  THE  COURT-STAT- 
UTORY MKTHOD  OF  IMPANBLmO—TRIAl,— IN- 
STRUCTIONS—HEKINITION  OF  DBUBEEATION 
-HARMLESS  INSTRUCTIONS. 

1.  Rev.  St.  180G,  art.  2,  i  3705,  provided  for 
the  maimer  of  drawing  jnrieH  in  felony  cases 
in  the  courts  having  jurisdirtion  thereof  in 
counties  containing  cities  of  50,000  and  leas 
than  300,000  inhabitants;  and  section  3801  of 
the  same  chapter  expressly  conferred  upon  such 
courts  power  to  direct  the  number  of  jurors 
to  be  summoned,  and  to  make  such  nsieB  and 
ordecs  as  they  might  deem  proper  touching  the 
jury  service.  Beld,  that  where  it  appeared  that 
a  regular  panel,  ninde  up  according  to  section 
8705,  was  incomplete,  the  court  bad  authority 
to  complete  it  by  a  proper  order  placing  there- 
on the  names  of  a  requisite  number  of  clti- 
cens  uot  regularly  summoned,  but  otherwise 
qualified. 

2.  The  method  of  sumraoning  and  ImpaBeling 
jm-ics  provided  for  by  statute  is  merely  direc- 
tory, and  hence  it  is  no  objection  to  a  panel 
that  the  court  completes  it  by  making  an  order 
placing  thereon  the  names  of  citizens  who  were 
uot  summoned  according  to  the  statutory  meth- 
od. 

3.  Where  the  trial  court  passes  upon  the 
question  as  to  whether  jnrora  were  disqualified 
under  llev.  St.  1S99,  {  3799,  prescribing  what 
persons  .shall  not  serve  on  juries,  its  finding 
will  not  be  disturbed  unless  manifestly  errone- 
ous. 

4.  On  a  prosecntloB  for  murder,  wherein  ft 
appeared  that  the  killing  was  unprovoked,  the 
com!  instructed  that  the  word  "deliberation" 
meant  "in  a  cool  state  of  blood,  not  In  the  heat 
of  passion  caused  by  some  just  or  lawful  prov- 


•catien."  BM  that,  thoagh  the  definition  of 
"deliberation"  was  inaccurate,  in  that  it  omit- 
ted the  essential  element  of  time  necessary  to 
show  that  the  homicide  was  committed  wiHi 
desigrn  to  accomplish  some  unlawful  pocpose. 
yet,  inasmuch  as  there  was  no  lawful  provoca- 
tion which  could  reduce  the  offense  from  mur- 
der in  the  first  degree  to  some  other  grade  of 
homicide,  the  instruction  was  not  prejudicial  to 
defendant. 

S.  An  instnictiou  for  the  state  on  a  prosecu- 
tion for  murder,  which  conflicted  with  another 
Instruction  given  for  the  state  with  respect  to 
murder  in  the  second  degree,  was  uot  prejudi- 
cial to  defendant  where  he  was  not  convicted 
of  murder  in  the  second  degree. 

C.  Defendant  and  deceased  were  playing 
cards  iu  a  saloon,  and  had  some  dispute,  where- 
upon deceased  said,  "1  don't  want  to  fosa  with 
you,"  and  went  across  the  room.  Defendant 
soon  thereafter  stepped  up  to  deceased,  and 
said,  "1  will  have  something  to  do  with  yon," 
and  deceased  left  the  room,  and  went  to  anoth- 
er saloon  near  by.  Defendant  borrowed  a  pis- 
tol, saying  he  needed  it,  and  followed  deceased 
to  the  other  saloon,  stepped  np  behind  him,  and. 
after  standing  thus  for  a  few  minutes,  without 
any  warning  to  deceased,  shot  him  in  the  back 
of  the  head.  Held,  that  the  homicide  was 
without  any  justification  or  mitigating  circum- 
stances which  could  reduce  it  from  murder  in 
the  first  degree  to  any  leaser  ofteoae. 

Appeal  from  criminal  conrt,  Jackson  coun- 
ty; Jno.  W.  Wofford,  Judge. 

James  Jackson  was  convicted  of  mnrder, 
and  he  appeals.    Affirmed. 

English  &  English,  for  appellant  The  At- 
torney General  and  Jerry  M.  Jeffries,  for  the 
State. 

BURGESS,  J.  The  defendant  was  indict- 
ed for  the  murder  of  one  Prophet  Bverett 
He  was  convicted  in  the  criminal  court  of 
Jackson  county  at  its  April  term,  1901,  of 
murder  in  the  first  degree,  and  sentenced  t> 
be  banged.  From  the  sentence  and  Jodc- 
ment  he  appeals. 

Both  the  defendant  and  deceased  were  ae- 
groes.  They  were  but  allgfatly  acquainted. 
On  Saturday  night,  December  22,  1900.  th«y 
met  in  a  saloon  in  Kansas  Oity,  and  engaged 
In  a  game  of  cards.  They  had  some  dis- 
agreement over  the  game,  whcreopon  deceas- 
ed arose  from  the  table  at  which  they  were 
playing,  and  remarked  to  defendant,  "I  don't 
want  to  bother  and  fnas  with  yon,"  and 
walked  to  another  part  of  the  room.  Shortly 
thereafter  defendant  stepped  ap  to  deceased, 
and  said  to  him,  "I  will  have  something  to 
do  with  yon."  Deceased  then  left  that  sa- 
loon, and  went  to  another,  which  was  about 
two  blocks  away.  Shortly  after  deceased  left 
the  saloon  where  he  and  the  defendant  had 
been  engaged  at  cards,  defendant  took  from 
George  WasbingtCMi,  another  negro,  a  pistol 
which  Washington  had  In  his  pocket,  at  the 
same  time  remarking  to  him,  "I  am  going  to 
keep  it;  I  need  it,"  and  put  it  in  his  pocket 
He  then  went  tc  the  saloon  to  which  fteeeas- 
ed  had  gone,  and  found  him  watching  a 
game  of  cards.  Defendaat  after  entering 
the  saloon,  stepped  np  behind,  deceased,  and, 
after  standing  tb««  a  tew  minutes,  and 
without  any  warning  to  him,  held  the  pistol 
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which  he  had  taken  from  Washington  with- 
in about  three  feet  of  the  back  of  the  head 
of  deceased,  and  fired,  when  deceased  at 
once  fell  forward  upon  the  floor  dead,  the 
ball  having  entered  hla  head  at  the  back 
part,  passing  through  the  brain,  and  produ- 
cing instant  death.  Deceased  was  unarmed. 
Just  at  the  time  of  the  shooting  two  Kansas 
City  police  officers,  entered  the  front  door  of 
the  saloon.  They  were  Just  la  time  to  wit- 
ness the  killing.  Immediately  after  firing 
the  shot,  and  seeing  his  victim  fall  to  the 
floor,  the  defendant  rushed  out  of  the  back 
door  of  the  saloon.  One  of  the  officers  fol- 
lowed. The  other  officer,  leaving  the  bulld- 
ing  by  the  front  door,  rushed  to  the  rear  of 
the  building,  where  the  defendant,  seeing 
himself  cornered  and  covered  with  the  offi- 
cers' revolvers,  threw  up  his  hands,  and  al- 
lowed himself  to  be  placed  under  arrest 

The  first  error  assigned  by  defendant  com- 
plains of  the  action  of  the  trial  court  In 
causing  to  lie  placed  upon  the  panel  of  ju- 
rors certain  persons  whom  he  claims  were 
not  selected  in  accordance  with  the  statute. 
It  appears  from  the  rec<H:d  that  on  the  first 
day  of  the  April  term,  1901,  of  the  criminal 
court  of  Jackson  county,  the  following  or- 
der was  made,  to  wit:  "Now,  at  this  day,  it 
appearing  to  the  court  that  the  regular  pan- 
el of  Jurors  la  Incomplete,  the  court  orders 
that  the  following  named  citizens,  who  are 
present  in  open  court,  be  placed  on  the  regu- 
lar panel  for  the  April  term,  1901,  to  wit: 
M.  M.  Brennan,  Miles  McNally,  Frank  Sar- 
ver,  "William  Kelly,  and  W.  P.  Mulvihill." 
Thereafter,  at  the  beginning  of  the  trial  of 
said  cause,  the  defendant  objected  to  the 
panel  of  Jurors  npon  the  ground  that  It  con- 
tained the  names  of  Jurors  not  drawn  or  se- 
lected In  accordance  with  the  provisions  of 
article  2,  c.  42,  Rev.  St  1899,  namely,  M.  M. 
Brennan,  Miles  McNally,  Frank  Sarver,  Wil- 
liam Kelly,  and  William  P.  Mulvlbill,  in  that 
they  yrae  not  drawn  as  provided  by  said 
section,  and  that  a  Jury  could  l>e  made  from 
the  regular  panel,  and  that  said  Jurors  were 
not  selected  by  the  court  The  objection 
was  overruled,  and  defendant  duly  except- 
ed. Section  3795,  art  2,  Rev.  St  1899,  with 
respect  to  "Juries  in  counties  containing  cit- 
ies of  50,000  and  less  than  300,000  inhabit- 
ants," provides  for  the  manner  of  drawing 
juries  in  any  circuit  court  or  court  having 
jurisdiction  of  felony  cases  in  such  counties; 
while  section  3801  of  the  same  chapter  ex- 
pressly confers  upon  such  courts  the  power 
to  direct  from  time  to  time  the  number  of 
jurors  to  be  summoned  for  said  court  and  to 
make  such  rules  and  orders  as  it  may  deem 
proper  touching  the  Jury  service  of  the 
court.  It  thus  clearly  appears  that  the  ac- 
tion of  the  court  in  ordering  the  persons 
named  to  be  placed  upon  the  regular  panel 
for  the  April  term  was  in  accordance  with 
the  statute.  But  even  If  It  was  not  It  has 
always  been  held  by  this  court  that  the  stat- 
utory method  of  drawing,  summoning,  and 


impaneling  juries  Is  merely  directory.  State 
V.  Matthews,  88  Ma  121;  State  v.  Oleason, 
Id.  082;  State  t.  Albright,  14i  Ha  688,  40  8. 
W.  620. 

The  defendant  also  objected  to  the  panel 
upon  the  ground  that  It  contained  the  names 
of  Jurors  who  were  not  qualified  nnder  the 
provisions  ot  section  8799  of  said  statute, 
namely,  M.  M.  Brennan,  Miles  McNally, 
Frank  Sarver,  William  Kelly,  and  W.  P. 
Mulvihill,  In  that  they  have  no  visible  means 
of  support  and  upon  other  grounds  unneces- 
sary to  mention.  These  questions  were  all 
passed  upon  by  the  court  whose  province  It 
was  to  do  so;  and,  as  it  does  not  appear  that 
its  finding  was  clearly  against  the  evidence, 
it  should  not  be  disturbed.  Thus,  In  State 
V.  Williamson,  106  Mo.  162.  17  a  W.  172,  it 
la  held  that  the  finding  of  the  trial  court  as 
to  the  qualifications  of  Jurors  will  not  be  dis- 
turbed unless  it  appears  that  manifest  error 
had  been  committed;  and  such  was  not  this 
case. 

The  point  is  made  that  the  court  erred  In 
giving  the  first  instruction  on  the  part  of  the 
state,  in  that  it  defines  the  word  "delibera- 
tion" as  meaning  "In  a  cool  state  of  the 
blood,  not  In  a  heat  of  passion  caused  by 
some  Just  or  lawful  cause  of  provocation  to 
passion;  and  the  court  Instructs  you  that 
under  the  evidence  In  this  case  there  Is  no 
evidence  tending  to  show  the  existence  of 
any  such  passion  or  provocation."  The  ar- 
gument is  that  the  Instruction  omfts  the  es- 
sential element  of  deliberation;  that  Is,  that 
the  homicide  must  have  been  committed  In 
the  furtherance  of  a  formed  design  to  gratify 
a  feeling  of  revenge,  or  to  accompUsh  some 
other  unlawful  purpose.  While  the  deflni- 
tlon  of  the  term  "deliberation"  Is  Inaccurate, 
and  not  In  accord  with  the  lulform  rulings 
of  this  court  in  that  It  omits  an  essential 
element  of  the  crime,— that  Is,  that  the  homi- 
cide must  have  been  committed  In  for&er- 
ance  of  a  formed  design  to  gratify  a  feeling 
of  revenge,  or  to  accomplish  some  other  nn- 
lawfnl  purpose  (State  t.  Wieners,  68  Mo.  13; 
State  V.  Avery,  113  Ma  475,  21  S.  W.  198; 
State  V.  Andrew,  76  Mo.  IW;  State  v.  Ward, 
74  Mo.  253;  State  v.  Kotovsky,  Id.  249;  State 
T.  Ellis.  Id.  219;  State  v.  Stephens,  99  Me. 
638,  10  S.  W.  172;  State  v.  Palrlamb,  121 
Ma  187,  25  S.  W.  886;  State  v.  Tettatoo,  169 
Mo.  364,  60  &  W.  743;  State  t.  Furgerson, 
162  Mo.  688,  63  S.  W.  101),— the  faistmctk/n 
could  not  have  been  prejudicial,  since  there 
waa  no  lawful  provocation  which  could  re- 
duce the  offense  from  murder  of  the  first 
degree  to  some  other  grade  of  homicide.  Nor 
does  it  make  any  difference  that  the  lastruc- 
tloo  may  have  been  in  conflict  with  the  third 
instruction  given  on  behalf  of  the  state  with 
respect  to  murder  in  the  second  degree;  even 
If  such  be  the  case,  for,  aa' defendant  waa 
not  convicted  of  murder  In  that  degree^  we 
are  nnable  to  see  how  he  could  piaslbly 
have  been  prejndlced  by  the  Instruction.      (> 

We  are  also  of  the  opinion  that  no  aoefe 
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error  was  committed  In  the  admlBslon  of  evi- 
dence on  the  part  of  the  state  as  would  Jus- 
tify a  reversal.  The  homicide  was  without 
Justlflcatlon  or  excuse,  or  even  a  mitigating 
circumstance.  Defendant  had  a  fair  trial, 
and,  finding  no  error  in  the  record  that 
would  Justify  us  in  reversing  the  judgment, 
it  must  stand  affirmed,  and  the  sentence  or- 
dered to  be  executed.    All  concur. 


HANLON  V.  PULITZER  PUB.  00. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  19.  1002.) 

SUPREME  COURT— JURISDICTION— LIBKLr-CON- 
STITUTIONAL  QUESTION— INSTRUCTION. 
The  question  whether  defeudant  is  entitled 
to  an  instruction  on  the  burden  of  proof  in  a 
libel  suit  does  not  involve  a  construction  of 
Const,  art.  2,  §  14,  providing  that,  in  uii  suits 
and  prosecutions  for  libel,  the  truth  thereof 
may  be  given  in  evidence,  and  the  jury,  under 
the  direction  of  the  court,  shall  determine  the 
law  and  the  facts,  so  as  to  give  the  supreme 
court  jurisdiction  of  an  appeal  in  a  case  in- 
volving such  question. 

Appeal  from  St  Louis  circuit  court;  Jaa. 
E.  WIthrow,  Judge. 

■Action  by  Thomas  P.  Hanlon  against  the 
Pulitzer  Publishing  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Case 
transferred,  for  want  of  Jurisdiction,  to  the 
St  Louis  court  of  appeals. 

Judson  &  Green,  for  appellant  Morris  & 
Fitzgerald  and  Jaa.  P.  Maginn,  for  respond- 
ent 


VALUAKT,  J.  This  is  an  acUon  for  libel. 
The  defendant  corporation  is  the  publisher  of 
the  St  Louis  PoBt-Dlspatch.  The  petition 
sets  out  in  full  the  article  complained  of; 
states  that  It  was  published  by  the  defend- 
ant of  and  concerning  the  plaintiff;  that  It 
Is  false  and  malicious,  and  to  the  plaintilTs 
damage.  The  answer  admits  the  publica- 
tion, denies  malice,  avers  that  the  statements 
in  the  publication  were  true,  and  pleads  cer- 
tain facts  In  mitigation.  The  trial  resulted 
in  a  verdict  for  the  plaintiff  for  $1,200  com- 
pensatory and  ?500  punitive  damages,  and 
Judgment  accordingly,  from  which  the  de- 
fendant appeals. 

The  appeal  comes  to  this  court  on  the  the- 
ory that  a  constitutional  question  is  Involved. 
The  clause  of  the  constitution  referred  to  Is, 
"and  in  all  suits  and  prosecutions  for  libel 
the  truth  thereof  may  be  given  in  evidence, 
and  the  Jury,  under  the  direction  of  the  court, 
shall  determine  the  law  and  the  fact"  Ar- 
ticle 2,  S  14.  Before  a  party  can  be  In  a  po- 
sition to  Invoke  the  jurisdiction  of  this  court 
to  decide  a  constitutional  question,  he  must 
be  able  to  show  that  be  claimed  in  the  trial 
court  some  right  under  the  constitution 
which  was  denied  him.  or  that  a  constitn- 
tlonal  question,  to  his  own  disadvantage,  was 
ruled  In  his  adversary's  favor.  Appellant  in- 
sists that  its  right  under  the  aboveninoted 


clause  of  the  constitution  was  denied  or  in- 
fringed by  the  refusal  of  the  court  to  give 
the  following  instruction  asked  by  It:  '"The 
court  instructs  the  Jury  that,  under  the  con- 
stitution of  the  state,  the  Jury  In  eT«7  action 
for  libel  are  the  Judges  of  the  law  as  wdl 
as  of  the  facts.  You  are  therefore  to  deter- 
mine from  all  the  facts  in  evidence  whether 
the  publication  complained  of  was  a  littel  ap- 
on  the  plaintiff,  and,  unless  you  so  find  that 
it  was  a  libel  upon  the  plaintiff,  your  ver- 
dict must  be  for  the  defendant"  The  court 
of  Its  own  motion,  gave  the  following:  "The 
Jury  are  instructed  that  under  the  law  of 
this  state,  the  Jury,  under  the  direction  of 
the  court,  are  to  determine  the  law  and  the 
facts  in  all  suits  and  prosecutions  for  libel, 
which  means  that  in  this  case  you  are  to  de- 
termine whether  the  publication  complained 
of  is  or  is  not  a  libel  upon  the  plaintiff." 
The  particular  rights  guarantied  to  the  de- 
fendant under  the  clause  of  the  constitution 
above  quoted  were  to  plead  the  truth  of  the 
publication  in  defense,  and  to  have  the  Jury, 
under  the  direction  of  the  court,  determbie 
the  law  as  well  as  the  facts.  Those  rights 
the  appellant  claimed  in  the  trial  court  aad 
they  were  given.  But  appellant  contends 
that  the  omission  of  the  last  clause  of  tlie 
refused  instruction,  "and,  unless  you  so  flod 
that  It  was  a  libel  upon  plaintiff,  your  ver- 
dict must  be  for  defendant"  impaired  its 
constitutional  right  In  that  that  clause  was. 
In  effect  an  Instruction  on  the  burden  of 
proof,  and  that  to  give  full  effect  to  the 
clause  of  the  constitution  quoted,  the  jur; 
should  be  instructed  on  the  law  of  burden  of 
proof.  We  will  not  decide  whether,  under 
the  pleadings  in  this  case,  the  defendant  was 
entitled  to  an  instruction  that  the  burden  of 
proof  was  on  the  plaintiff  on  that  issue,  nor 
whether  this  refused  instruction  was  really 
an  instruction  on  that  point  because  tbose 
questions,  discussed  In  the  briefs,  will  be  for 
the  appellate  court,  to  which  the  case  will  be 
transferred.  We  will  go  no  farther  than  to 
say  that  the  question  of  whether  the  de- 
fendant Is  entitled  to  an  instruction  oo  the 
burden  of  proof  In  a  libel  suit  does  not  in- 
volve a  construction  of  the  constitution. 

We  are  of  the  opinion  that  there  is  no  con- 
stitutional question  in  this  case,  and  it  Is 
therefore  transferred  to  the  St  Louis  conrt 
of  appeals.    All  concur. 


ROSE  V.  SMITH  et  at. 

(Supreme  Cou-t  of  Missouri,  Division  No.  L 

Feb.  19,  1002.) 

HOMESTElAIV-fiALHI-MORTQAGB-REINVEST- 

MBNT  OF  PROCBBDS  IN  NEW  HOME- 

9TIEAD— EFFECT. 

1.  A  husband  and  wife  owned  a  homesteid 

in  farm  lands  valued   at  $l,EiOO,  which  the; 

mortgaged  to  plaintiff  for  that  amoout    Then- 

npon  the  husband  purchased  a  liveir  stable  for 

$l,37o,  and  a  town  home  for  $1,100.    Out  of 

the  $1,500  realized  from  the  mortgage  he  paid 

|1,3T0  on  the  livery  stable.    Later  he  added  to 
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the  balance,  of  |130,  money  received  from  the 
sale  of  farm  implements,  and  paid  for  the 
hoase.  He  thereupon  abandoned  his  farm 
homestead  and  moved  into  the  town  house,  and 
established  his  homestead  there.  Held,  that 
though  the  new  homestead  was  not  paid  for 
out  of  the  identical  $1,500,  except  as  to  the 
$130  balance,  it  mast  nevertheless  be  treated,  in 
equity,  as  acquired  with  the  proceeds  of  the 
old  one,  and  therefore  exempt  from  execution 
as  fully  as  the  old,  under  Rev.  St  1899,  { 
3623,  providiuK  that  in  such  case  the  new 
homestead  shall  be  exempt  as  fully  as  the  old. 

2.  Though  the  mortgage  of  the  old  homestead 
merely  created  a  lien,  and  the  mortgagors 
might  have  had  ■  homestead  in  the  equity  of 
redemption,  their  ceasing  to  occupy  it  and  their 
acquirement  of  a  new  homestead  in  another 
place  amounted,  in  law,  to  an  abandonment 
of  the  old  homestead. 

3.  Where  the  owner  of  a  homestead  mort- 
gages it  and  invests  the  proceeds  in  a  new 
homestead,  the  latter  is  as  much  exempt  from 
execution,  under  Rev.  St.  1899,  }  8623,  as 
though  the  proceeds  of  a  direct  sale  had  been 
BO  reinvested. 

Appeal  from  circuit  court.  Balls  county; 
D.  H.  Eby,  Judge. 

Action  by  D.  D.  Rose  against  E.  C.  Smitb 
and  Others  to  set  aside  an  alleged  fraudulent 
conveyance.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Reversed. 

In  1892  E.  C.  Smitb  and  wife  owned  four- 
sevenths  Interest  in  205  acres  of  land  In  Pike 
county.  The  wife  owned  one-seventh  by  in- 
heritance, and  the  husband  three-sevenths  by 
purchase.  The  value  of  their  interest  was 
$1,500.  It  was  the  homestead  of  the  family. 
Smith  and  wife  mortgaged  the  homestead  to 
the  plaintiff  for  $1,500.  Then  Smith  pur- 
chased a  livery  stable  and  a  house  in  the 
town  of  Center,  Ralls  county.  The  house 
was  worth  $600  to  $1,000,  and  stood  upon  a 
lot  252  feet  by  90  feet  The  contract  for  the 
livery  stable  and  the  houBe  was  an  entirety, 
and  $5  earnest  money  was  paid  to  bind  It. 
The  livery  stable  was  priced  at  $1,375,  and 
the  bouse  at  $1,100.  Smith  stated  to  Rose 
tliat  he  was  borrowing  the  $1,000  to  buy  the 
livery  stable.  The  loan  was  made  on  the 
2d  of  April,  1892.  On  the  6th  of  April,  Smith 
paid  $1,370  for  the  livery  stable,  and  re- 
ceived a  deed  for  it  The  $5  earnest  money 
was  applied  to  make  up  the  difference  be- 
tween the  $1,370  paid  and  the  $1,375,  the 
agi-eed  price.  This  $1,370  was  pold  out  of 
the  $1,500  borrowed.  This  left  $130  of  the 
$1,500  so  borrowed.  To  this  $130  Smith  add- 
ed the  money  he  received  from  the  sale  of 
gome  stock  and  farm  Implements,  and  on 
May  9,  1892,  be  paid  for,  and  received  a 
deed  to,  the  bouse.  Smith  thereupon  aban- 
doned his  homestead  on  the  farm  and  moved 
Into  the  town  house,  and  established  his 
homestead  thereon,  and  has  continued  to  use 
and  occupy  it  ever  since.  In  1894  Smith  con- 
veyed the  new  homestead  to  his  wife.  In 
1896,  the  $1,500  loan  on  the  farm  having  ma- 
tured, and  Smith  being  unable  to  pay  It  the 
plaintiff  foreclosed  the  deed  of  trust,  and  be- 
came the  purchaser  for  $1,2.50.  After  credit- 
ing that  sum  on  the  debt  of  $1,500  and  the 
Interest  due.  he  brought  suit  for  the  defldt. 


and  obtained  a  Judgment  for  $700.  Under 
this  Judgment  he  levied  upon  the  new  home- 
stead, had  It  sold  under  execution,  and  be- 
came the  purchaser  for  $5.  The  day  before 
the  Judgment  for  the  deficit  was  rendered. 
Smith  and  wife  sold  the  new  property  to 
Mrs.  Smith's  brother,  the  defendant  Ogle. 
The  consideration  was  $200  that  Ogle  bad 
loaned  his  sister,  Mrs.  Smith,  and  $450  In 
cash.  The  plaintiff  then  brought  this  pro- 
ceeding in  equity,  and  asked  that  the  deeds 
from  Smith  to  his  wife  and  from  Mrs.  Smith 
to  Ogle  be  declared  fraudulent  and  be  set 
aside,  and  for  possession  of  the  property,  etc. 
The  circuit  court  rendered  Judgment  as 
prayed,  and  the  defendants  appealed. 

3.  D.  Hostetter,  for  appellants.  Roy  & 
Hays  and  Ed.  L.  Alford,  for  respondent 

MARSHALL.  J.  (after  stating  the  facts). 
1.  The  head  of  a  family  may  sell  or  mort- 
gage his  homestead,  whether  be  be  solvent  or 
insolvent,  and  his  creditors  cannot  impeach 
the  sale;  for,  having  no  dalm  upon  the  home- 
stead, their  rights  are  not  impaired.  Bank  v. 
Guthrey,  127  Mo.,  loc.  clt  193,  28  S.  W.  1004, 
48  Am.  St.  Rep.  621;  Creech  v.  Chllders,  156 
Mo.  338,  66  S.  W.  1106;  Association  v.  How- 
ard, 150  Mo.,  loc.  dt  450,  61  S.  W.  1046.  So 
a  homesteader  can  dispose  of  .one  homestead, 
and  with  the  proceeds  acquire  another,  and 
the  new  homestead  will  be  exempt  from  exe- 
cution as  fully  as  the  old  one  was.  Section 
3623,  Rer.  St  1899;  Smith  v.  Enos,  91  Mo. 
579,  4  S.  W.  269;  Goode  v.  Lewis,  118  Mo. 
357.  24  S.  W.  61;  Macke  v.  Byrd.  131  Mo. 
682,  33  S.  W.  448,  52  Am.  St  Rep.  649;  Bank- 
ing Co.  V.  Brown  (not  yet  officially  reported) 
65  S.  W.  297.  But  while  the  plaintiff  admits 
that  such  is  the  law,  be  denies  that  It  covers 
this  case,  for  two  reasons:  (1)  Because  the 
identical  proceeds  of  the  sale  of  the  old  home- 
stead were  not  used  to  buy  the  new  home- 
stead, but  $1,370  of  such  $1,500  was  Invested 
In  the  livery  stable;  and  (2)  because  Smith 
never  sold  the  old  homestead,— he  only  mort- 
gaged It,— and  a  mortgage  is  only  a  lien,  and 
not  a  sale,  and  therefore  Smith  had  a  home- 
stead in  the  equity  of  redemption.  It  is  true 
that  the  evidence  shows  that  $1,370  of  the 
$1,500  was  invested  In  the  livery  stable.  But 
the  evidence  shows  that  the  $130  balance  of 
the  $1,500  was  Invested  in  the  new  home- 
stead. Therefore,  pro  tanto.  Smith  had  that 
much  of  a  homestead  in  the  town  house; 
and  this  action  must  fail  because  it  seeks  to 
set  aside  the  whole  conveyances,  and  to  put 
the  plaintiff  into  possession  of  the  whole 
premises.  So  that  the  Judgment  of  the  cir- 
cuit court  cannot  stand.  But  complete  Jus- 
tice would  not  be  done  by  stopping  here. 
The  evidence  shows  that  the  contract  for  the 
purchase  of  the  livery  stable  and  the  town 
residence  was  an  entirety.  This  being  true, 
if  Smitb  had  added  to  the  $1,500  borrowed 
on  the  old  homestead  the  amount  he  realized 
from  the  sale  of  the  stock  and  farm  imple- 
ments, and  had  deposited  both  amounts  Iri2 
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tiie  bank  tog«tIi«r,  and  If  the  livery  stable 
and  tcrmx  house  bad  been  conveyed  to  him 
by  the  same  deed,  and  he  had  given  one 
check  for  $2,476,  the  agreed  price  for  the 
two,  there  wonid  be  no  doubt  that  any  court 
would  have  treated  the  new  homestead  as 
purchased  with  the  proceeds  of  the  sale  of 
the  old.  Hie  only  dlfFerenee  between  this 
and  the  case  at  bar  Is  that  the  proceeds  of 
the  sale  of  the  old  homestead  and  of  the  farm 
Implements  were  only  mixed  pro  tanto,  and 
not  entirely,  and  tbat  the  payments  ftir  the 
stable  and  the  house  were  not  made  at  the 
same  time,  by  the  sanje  check.  The  contract 
for  the  purchase  of  the  two  was,  bowerer, 
an  entirety.  No  Just  or  logical  distinction 
between  the  esse  assumed  and  the  case  at 
bar  can  be  drawn,  so  tar  as  the  rights  of  the 
plaintiff  are  concerned.  He  cannot  be  beard. 
In  eqnity,  to  say,  "If  the  one  couise  of  pro- 
cedure had  been  adopted,  1  would  have  had 
no  right  to  subject  the  new  homestead  to  the 
payment  of  my  debt,  bat,  because  of  the  dif- 
ference in  the  form  of  procedure  tn  the  other 
case,  a  rigbt  has  accrued  to  me  to  so  subject 
the  new  homestead."  It  Is  a  rule  of  equity 
as  old  as  its  establishment  that  courts  of  equi- 
ty look  to  the  snbstance,  and  not  to  the  shad- 
ow,—look  to  the  right,  and  not  to  the  form 
any  tramactlon  may  have  taken.  So  re- 
garded, titere  Ig  no  eqatty  tn  the  plaintiff's 
contentloa,  and  the  new  homestead  must  be 
treated  as  Acquired  with  the  proceeds  of  Uw 
sale  of  the  old.  The  fact  that,  even  under 
the  idaintltTs  contention,  at  least  a  part  of 
the  stock  and  farm  Implements  were  exempt 
from  execution,  and  hence,  likewise,  were 
the  proceeds  of  their  sale,  and  that  such  pro- 
ceeds, added  to  the  balance  of  $130  remain- 
ing of  ibe  f  1,500,  were  used  to  buy  the  town 
house,  and  hence  that  house  was  for  this 
reason  exempt,  has  not  been  overlooked.  The 
second  contention  of  the  plaintiff  is  true,  tn 
the  abstract,  but  has  no  application  to  this 
case.  A  mortgage  creates  a  lien,  and  the 
mortgagor  niny  have  a  homestead  in  the 
eqnity  of  redemption.  But  hi  this  case  the 
mortgagor  aliandoned  his  occupancy  of  the 
land  mortgaged,  and  therefore  lost  bis  right 
to  claim  a  homestead  in  the  equity  of  redemp- 
tion. Not  only  this,  but  he  actually  establish- 
ed a  new  homestead  In  the  town  house;  and, 
as  be  could  not  have  two  homesteads  at  the 
same  time,  this  was  an  abandonment,  in  law, 
of  the  prior  homestead.  Again,  while  prima- 
rily a  mortgage,  or,  rather,  a  deed  of  trust 
creates  only  a  lien,  It  may  effectually  transfer 
the  title,  also.  If  the  lien  Is  not  discharged 
by  the  payment  of  the  debt  At  common  law 
a  mortgage  was  a  pledge,  to  be  defeated  up- 
on the  happening  of  a  sul^scquent  condition, 
and  If  the  condition  was  not  fulfilled  the 
pledge  hecame  al>solute,— the  pledgee  was  en- 
titled to  possessloa,  as  be  ali^eady  had  title 
by  the  terms  of  the  mortgage.  A  deed  of 
trust  places  the  title  In  the  trustee,  Instead  of 
In  the  bencfldary,  as  a  mortgage  does.  But 
the  title  in  the  trustee  may  be  devested  out  of 


hhn  by  a  sale  under  the  deed  of  trust,  and 
the  title  in  this  way  be  tzansferred  from 
the  original  debtor  or  grantor  In  the  deed 
of  trust  to  the  creditor,  as  was  done  in  thli 
case,  or  some  third  person.  So  that  a  boome- 
stead  may  be  sold  as  effectually  by  means  of 
a  mortgage  or  deed  of  tmst  as  by  a  direct 
conveyance.  And  the  proceeds  of  a  sale  of  a 
homestead  by  mortgage  or  deed  of  trust;  that 
are  Invested  In  a  new  homestead,  are  ]ust  as 
much  within  the  spirit  and  reason  of  the 
statute,  and  Just  as  fully  protected  by  the 
statute,  as  tf  the  old  homestead  had  been  soU 
outright  and  the  proceeds  reinvested  in  the 
new  homestead.  There  is  therefore  no  merit 
or  equity  In  the  plaintiff's  second  conten- 
tion. 

2.  The  town  house  being  a  homestead,  the 
conveyance  by  Smith  to  his  wife  In  1S94,  and 
by  Mrs.  Smith  to  Ogle  In  1898,  carried  a  good 
title,  no  matter  what  motive  actuated  the 
transfer.  Bank  v.  Guthrey,  127  Mo.  18S,  2Q 
S.  W.  1004,  48  Am.  St  Rep.  621. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and,  as  the  plaintiff  can  never  re- 
cover In  this  action,  the  cause  is  not  remand- 
ed.   All  concur. 


MORLET  V.  BARRAH  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Feb.  19,  1902.) 

ACTION  TO  SET  ASIDB  DSajD— FRAUDtTUENT 
REPRESBNTATIONS— BVIDBNCB. 

Deed  from  plaintiff  in  consideration  of 
1800  in  notes,  part  of  $2,000  in  notes  secured 
by  mortgage,  should  be  set  aside  for  fraudulent 
representations;  plaiutiS  testifying  that  de- 
fendant told  him  tliat  the  ?2,000  notes  rem*- 
sented  a  loan  on  the  mortgaged  land,  and  that 
it  was  under  cultivation  and  rented  for  $250 
per  year;  it  appearing  that  the  land  was  worth- 
less and  unoccupied;  that  the  person  ^vlng  the 
mortage  did  not  own  the  iand,  and  was  not 
known  by  any  witness;  that  defendant  told 
plaintiff  he  must  trade  at  once,  if  at  all;  and 
that  two  days  later  defendant  conveyed  the 
land  to  another,  without  consideration  and 
without  his  knowledge;  defendant  teetifying 
that  he  took  the  notes  in  exchange  for  a  stock 
of  goods;  that  when  he  traded  with  plaintiff 
he  knew  nothing  about  the  land;  that  he  told 
plaintiff  so,  and  made  no  representatious.  bat 
that  be  gave  plaintiff  a  written  description  of 
the  iand,  containing  the  representations  plain- 
tiff charged  him  with  making;  a  witness  testi- 
fying that,  shortly-  before  such  trade,  defend- 
ant tried  to  sell  the  notes  to  him,  and  made 
such  representations  as  to  the  land;  and  an 
attorney  testifying  that  defendant,  in  talking 
with  him  about  Bis  indebtedness,  had  statod 
that  the  notes  were  worthless. 

Appeal  from  circuit  court  Clinton  county: 
A,  D.  Bumes,  Judge. 

Suit  by  George  W.  Morley  against  J.  C. 
Harrah  and  others.  Judgment  for  defend- 
ants.   Plnintlff  appeals.    Reversed. 

ThoB.  B.  Tumey  and  Jas.  B.  Goodrich,  for 
appellant  Jos.  Barton  and  Wm.  Heniy,  for 
respondents. 

VALI.IANT,  J.  This  Is  a  suit  In  equity 
to  set  aside  a  deed  from  plaintiff  to  defend- 

igitized  by  ' 
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ant  J.  O.  Harrab,  conveying  certain  real  es- 
tate In  the  town  of  Oaxneron,  on  the  ground 
that  tfae  deed  was  obtained  by  fraudulent 
misrepresentations.  Xbere  was  a  flndlog 
and  judgment  for  tbe  d^endants  In  t3M  cir- 
cuit court,  and  tbe  plaintiff  appeals. 

Tbe  evidence  sbows  that  tbe  plaintHTs 
property,  conalstbiff  of  a  bouse  and  two  lots 
in  Oameron,  was  worth  about  $1,500;  that, 
having  expressed  a  desire  to  sell,  be  was  ap- 
proached by  a  real  estate  agent  named  Me- 
servey,  who  Introduced  blm  to  defendant 
Harrab  as  one  likely  to  buy.  Negotiations 
between  Harrab  and  tbe  plaintiff  ended  In 
pUlntUrs  deeding  to  Harrab  the  property 
for  tbe  consideratiOD  of  fl,600.  Acknowl- 
edgment of  payment  was  expressed  in  tbe 
deed;  tbe  conveyance  being  made  subject 
to  a  mortgage  on  tbe  property  of  |700i, 
which  Harrab  assumed  to  pay,  as  part  of 
the  consideration.  Tbe  |1,SOO  was  in  fact 
not  paid  in  cash,  but  by  the  assumption  of 
tbe  f700  mortgage,  and  tbe  transfer  to  plain- 
tiff of  a  note  for  $500,  and  three-flftbs  of  an- 
otlier  $500  note  owned  by  Hatrab's  wife. 
These  two  $500  notes  were  a  part  of  $2,000 
deed  of  trust  incumbrance  on  240  acres  of 
land  In  Camden  county.  At  ttie  time  the 
trade  was  made,  one  of  tbe  $500  notes  was 
given  to  tbe  plaintiff,  and  one  placed  in  tbe 
bands  of  a  third  person  to  be  collected;  $300 
of  the  proceeds  to  be  delivered  to  plaintiff, 
and  $200  to  Harrab.  Tbe  remaining  $1,- 
000  note  was  retained  by  Harrab.  It  turned 
out  tiiiat  the  notes  were  entirely  worthless, 
and  tbe  plaintiff  has  received  nothing  for 
bis  property.  Tbe  question  of  fact  as  to  tbe 
representations  made  by  defendant  Harrab 
depends  chiefly,  though  not  entirely,  on  the 
testimony  of  the  plaintiff.  He  testified  that 
Harrab  told  him  that  the  $2,000  note  repre- 
sented a  loan  of  that  amount  made  on  tbe 
Camden  county  land;  that  It  was  under  cul- 
tivation, and  was  at  that  time  rented  for 
.5250  a  year;  part  of  It  was  valley  land,  and 
tbe  rest  vatnable  timber;  that  the  title  was 
perfect;  that  be  bad  bad  it  examined  by  a 
lawyer,  who  pronounced  It  good.  Tbe  fact 
developed  that  tbe  land  was  of  very  little 
value,  not  under  cultivation,  scarcely  suscep- 
tible of  It,  and  not  rented  at  all.  Tbe  gran- 
tor in  tbe  deed  of  trust,  and  maker  of  tbe 
notes,  bad  no  title,  and  was  himself  un- 
known to  any  one  who  testliled  In  the  case. 
Tfae  negotiations  began  on  June  8,  1898,  and 
tlie  trade  was  closed  tbe  next  day.  During 
tbe  negotiations,  on  tbe  Oth  of  June,  Har- 
rab showed  tbe  plaintiff  tbe  deed  of  trust 
and  notes,  and  a  paper  containing  a  denorip- 
tlon  of  the  land;  also  a  paper  which  is 
spoken  of  In  tbe  testimony  as  an  "abstract 
of  tltl*."  What  the  contents  of  the  abstract 
were,  or  by  whom  made,  does  not  appear,  as 
It  was  not  produced  at  the  trial.  At  that 
time  tbe  plaintiff  stated  that  be  would  take 
time  to  investigate  tbe  title;  but  Harrab 
told  him  that  tbe  trade  would  have  to  be 
made  then,  or  not  at  all,  because  be  was 


going  to  Kansas  City  that  evening.  Then 
they  went  to  tb«  office  of  another  real  es- 
tate agent,— a  Mr.  Comlsh,— whom  plaintiff 
requested  to  exambte  tbe  paiters;  and  be 
did  so,  and  said  tbe  papers  were  regular. 
Thereupon  the  trade  was  concluded.  One 
$500  note  and  tbe  deed  cC  trust  were  given 
to  plaintiff,  and  one  note  left  with  Cwnlsb 
for  collection;  tbe  defendant  Harrab  retain- 
ing the  abstract  and  tbe  remaining  $1,000 
note.  Two  days  afterwards  Harrab  con- 
veyed tbe  property  by  deed  to  defendant 
Kenner,  but  tbe  CMiveyance,  according  to 
Kenner's  testimony,  was  without  considera- 
tion, and  really  without  bis  knowledge  or 
consent  at  tbe  time  it  was  made.  Harrab, 
In  bis  testimony,  denied  tliat  be  made  any 
representations  as  to  tbe  title  or  the  land. 
He  testined  that  be  told  the  plabitiff  he 
knew  nothing  about  either;  that  be  bad  tak- 
en the  notes  in  ti-ade  for  a  stock  of  goods, 
and  believed  them  to  be  good,  but  that  the 
plaintiff  must  take  tbe  risk  hlsaself.  He 
said  be  told  him:  "Now,  when  I  make  a 
deal  of  this  kind,  I  try  to  make  It  all  right, 
and  I  will  sign  tbe  papers  over  to  yoa  just 
as  I  got  them.  Tbey  were  signed  over  to 
me  without  recourse,  and  I  will  do  tbe  same. 
I  wouldn't  be  responsible  for  aaiythiBg.  I 
said;  'I  have  got  $1,200  back,  besides  your 
$800,  and.  If  I  can  lose  tbe  $1,200,  you  can 
lose  the  $800.  I  know  nothing  about  it,  only 
by  the  papers;  and,  if  yoa  trade,  yoa  will 
have  to  trade  this  evening,  because  I  am  go- 
ing to  Kansas  City  this  evening.' "  He  ad- 
mitted that  be  told  plaintiff  he  had  bad  a 
lawyer  in  Gallatin  to  go  over  tbe  papcra, 
and  tliat  tbe  lawyer  said  everything  was  all 
right,  and  also  that  be  gave  tbe  plaintiff  a 
written  description  of  tbe  land,  which  con- 
tained the  r^resentatlons  plaintiff  charges 
be  bad  made.  He  said:  "I  told  him'  noth- 
ing abont  tbe  value  of  tbe  land  and  its  qaal- 
Ity;  that  I  didn't  know  anything  about  It, 
aside  from  tbe  description.  I  gave  tbe  de- 
scription to  Morley,  and  I  suppose  he  kept 
it  He  started  off  with  it  •  •  *  I  told 
him  I  knew  nothing  about  the  land  rent- 
ing for  $2fi0,  but  that  tbe  description  said  it 
was  rented  for  some  amount  of  tbat  kind. 
I  made  no  such  statement  to  blm.  It  was 
only  from  them  papers  he  got  it,— that  de- 
8«lptlon."  There  was  testimony  showing 
tbat  shortly  before  this  trade  Harrab  had 
attempted  to  trade  tbe  same  notes  to  a  Mr. 
Burr,  who  lives  in  Cameron,  for  a  farm, 
and  in  doing  so  told  Bnrr  tbat  tbe  notes 
were  well  secured;  tbat  it  was  good,  tillable 
land,  and  rented  for  $250.  It  was  also 
shown  by  tbe  deposition  of  Judge  J.  B.  Ma- 
lone  tbat  in  the  early  part  of  1898  Harrab 
was  talking  to  blm  about  his  indebtedness 
growing  out  of  his  business  In  Chillicothe, 
and  bis  Inability  to  pay,  and  witness  sug- 
gested tbat  be  sell  these  notes  for  that  pur- 
pose, but  Harrab  said  the  notes  were  worth- 
less. Harrah  was  present  when  that  dcposl- 
tlon  was  being  taken,  and  at  tbe  conclusion 
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the  plaintiff  called  him  to  the  witness  stand, 
and  he  was  sworn,  but  refused  to  testify. 
At  the  trial  he  testified  that  this  conversa- 
tion with  Judge  Malone  was  two  or  three 
months  after  the  trade  In  question. 

Upon  weighing  the  evidence  in  the  case, 
we  cannot  donbt  that  the  plaintiff's  Is  the 
true  version  of  the  transaction.  It  Is  per- 
fectly clear  from  the  evidence  that  the  de- 
fendant Ilarrah  knew  that  the  notes  were 
worthless,  and  he  knew  the  plaintiff  did  not 
know  It.  He  testified  that  his  conversation 
with  Judge  Malone  was  two  or  three  months 
after  the  trade,  and  that  he  had  in  the 
meantime  discovered  the  truth.  But  his 
conduct  in  refusing  to  testify  in  the  presence 
of  the  witness  looks  badly,  and  Justifies  an 
adverse  conclusion.  He  not  only  knew  that 
the  notes  were  worthless,  and  that  the  man 
he  was  trading  with  did  not  know,  but  he 
also  knew  that  by  his  conduct.  If  not  by  his 
words,  he  led  bis  adversary  In  the  trade  to 
believe  that  the  notes  were  valuable.  He 
said  be  made  no  such  representations,  but 
he  admits  that  he  gave  the  plaintiff  what 
purported  to  be  a  written  description  of  the 
land,  which  contained  the  representations 
and  the  information  on  which  he  knew  the 
plaintiff  relied.  There  was  no  difference  in 
the  natural  effect  produced  on  the  mind  of 
the  man  he  was  dealing  with,  whether  he 
used  words  or  writings  or  symbols;  and 
there  is  no  difference,  in  law,  in  the  conse- 
quence. He  knew  that  by  those  papers,  in 
connection  with  what  he  said  and  did,  he 
was  inducing  the  plaintiff  to  believe  that 
he  was  giving  him  well-secured  notes,  and 
he  knew  that  the  plaintiff  had  had  no  op- 
portunity to  learn  the  contrary  at  the  time 
the  trade  was  closed.  He  testified  that  at 
the  date  of  the  trade  he  knew  nothing  about 
the  character  of  the  land,  or  about  the  title 
of  the  grantor  in  the  deed  of  trust.  He  tes- 
tified, also,  that  he  had  been  In  business  In 
ChlUlcothe,  and  had  sold  out  his  stock  of 
goods,  taking  these  notes  in  payment.  The 
particulars  of  that  transaction  are  not  In 
evidence,  but  be  leaves  the  Inference  that 
he  took  them  at  their  face  value  and  gave 
the  equivalent  without  knowing  anything 
about  them.  Whether  he  was  misled  in 
that  transaction  by  false  representations,  we 
are  not  Informed;  but  when  the  trade  in 
this  case  was  made  he  had  had  plenty  of 
time  to  learn  the  truth,  and  it  is  hardly  be- 
lievable that  he  continued  to  confide  in  tbe 
misrepresentations,  if  there  were  such,  and 
bold  the  notes,  which.  Judging  from  the  tes- 
timony of  the  witness  Malone,  constituted 
00  Inconsiderable  proportion  of  his  assets, 
vlthont  making  any  inquiry  about  them. 
The  circumstances  corroborate  the  testi- 
mony of  the  witness  last  named,  and  Justify 
the  conclusion  that  Harrah  did  know  tbe 
truth  when  he  made  this  trade;  and  if  he 
told  the  plaintiff,  as  he  says  he  did,  that  he 
knew  nothing  about  It,  he  made  a  misstate- 
ment, and  it  was  as  effective  in  fact  and  as 


vicious  in  law  as  if  be  had  made  tbe  state- 
ments that  plaintiff  says  he  made.  The 
willful  and  conscious  suppression  of  the 
truth,  under  such  circumstances,  is  as 
blameworthy  as  the  willful  and  consdous 
expression  of  an  untruth.  The  fact  that  im- 
mediately after  this  trade  he  attempted  to 
liass  the  title  to  defendant  Kenner,  also 
looks  badly.  The  puritoee  of  that  deed  is 
very  apparent,  and  shows  how  the  defend- 
ant Harrah  himself  interpreted  his  own  con- 
duct in  obtaining  the  deed  from  the  plaintiff. 
The  preponderance  of  the  evidence  on  all 
the  Issues  is  with  the  plaintiff,  and  he  is  en- 
titled to  the  relief  prayed. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  direc- 
tions to  take  an  account  to  ascertain  the 
amount  of  the  rents  of  the  property  in  the 
town  of  Cameron  received  by  defendant  J. 
0.  Harrah,  less  taxes  and  cost  of  Insurance 
and  repairs.  If  any,  paid  by  bim,  and  enter 
a  decree  In  conformity  with  the  prayer  of 
the  plaintiff's  petition,  canceling  the  deed 
from  plaintiff  and  wife  to  defendant  J.  C. 
Harrah,  described  in  the  petition  dated  June 
8,  1898,  and  the  deed  from  Harrah  to  de- 
fendant Kenner,  mentioned  In  the  petition 
dated  Jane  11,  1898,  and  reinvesting  the  ti- 
tle to  the  property  In  those  deeds  described 
In  the  plaintiff,  and  render  Judgment  In  bis 
favor  against  defendant  J.  G.  Harrah  for 
the  net  amount  of  rents  ascertained  by  the 
accounting  as  above  indicated,  and  Judg- 
ment against  all  the  defendants  for  costs  of 
suit.    All  concur. 


UEADOR  v.  TEXAS  OOUNTY. 

(Supreme  Court  of  Missouri,  Division  No.   L 

Feb.  18,  1802.) 

PROSECCTIKQ  ATTORNBTS-APPBARANCB  ON 

APPBAI/-C0MPEN8ATI0N— QUESTION  OF 

FACT— EVIDENCE— ADMISSIBILITY. 

1.  Rev.  St.  1888,  {  637  (Rev.  St  1889,  8  4861), 
providing  that,  when  any  criminal  case  shall  be 
taken  to  the  court  of  appeals,  it  shall  be  the 
duty  ot  the  prosecuting  attorneys  to  represent 
the  state  in  such  case  in  said  courts,  and  make 
out  and  cause  to  be  printed  all  necessary  ab- 
stracts of  record  and  briefs,  and,  "if  necessary," 
appear  iu  said  court  in  person,  or  employ  some 
attorney  at  their  own  expense  to  represent  the 
state  in  such  court,  for  which  service  they  shall 
receive  such  compensation  as  may  be  proper, 
not  to  exceed  a  certain  auioant  and  necessary 
traveling  expenses.  Held,  that  the  question  of 
the  necessity  of  such  attorneys  appearing  In 
the  court  of  appeals  and  that  of  the  qnantnm 
meruit  are  questions  ot  fact  to  be  tried  on  the 
evidence  by  the  court  which  is  to  pass  judg- 
ment on  the  claim  when  presented, — ^the  conn^ 
court  in  the  first  instance  and  tbe  circuit  court 
if  appeal  is  talteu, — and  neither  the  attorney 
nor  the  county  court  in  its  administrative  ca- 
pacity is  the  sole  judge  on  such  questions. 

2.  In  an  action  by  a  prosecuting  attomer  to 
recover  for  appearing  in  the  court  of  appeals  it 
is  error  to  admit  testimony  tending  to  show 
that  the  county  court  had  not  ordered  him  to 
GO  appear,  and  had  made  no  order  signifying 
tliat  such  attendance  was  necessary. 

Appeal  from  circuit  court,  Texas  coantf; 

L.  B.  Woodslde,  fgl^i^y  Google 
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Action  by  George  T.  Header  against  Tex- 
as count;.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

I^mar,  Barton  &  Meador,  for  appellant 
Jobn  H.  Sanks,  for  respondent. 

VALLIANT,  J.  Plaintiff  Is  the  prosecut- 
ing attorney  of  Texas  county.  As  such  he 
attended  in  person  and  made  oral  arguments 
for  the  state  in  the  St.  Louis  court  of  appeals 
in  two  misdemeanor  cases  which  had  gone 
to  that  court  by  appeals  from  the  circuit 
court  of  Texas  county,  and  also  prepared 
the  necessary  abstracts  of  records  and  briefs. 
He  presented  his  bill  for  these  services  and 
for  his  necessary  traveling  expenses  to  the 
county  court  of  Texas  county,  Itemized  at 
$25  for  his  services  in  briefing  and  arguing 
each  case  and  $16  for  traveling  expenses. 
The  county  court  allowed  the  claim  for  $16, 
specifying  that  the  allowance  was  $7.60  in 
each  case  for  preparing  the  brief,  discarding 
the  considerations  of  attending  the  court  of 
appeals  In  person  and  making  oral  argu- 
ments, and  the  Item  of  traveling  expenses. 
Plaintiff  appealed  to  the  circuit  court,  where 
the  cause  was  tried  de  novo,  and  the  same 
result  reached  as  in  the  county  court,  and 
the  plaintiff  brings  the  cause  here  by  appeal. 

On  the  trial  In  the  circuit  court  the  evi- 
dence on  the  part  of  the  plaintiff  tended  to 
show  that  as  prosecuting  attorney  of  the 
county,  familiar  with  the  cases  in  question 
in  the  court  of  appeals,  be  regarded  It  nec- 
essary for  him  to  attend  in  the  appellate 
court,  and  make  oral  arguments,  and  did  so; 
tbat  be  also  made  the  necessary  abstracts 
and  briefs;  that  his  services  were  reasonably 
worth  $25  in  each  case;  and  that  he  ex- 
pended $16  in  traveling  expenses,  which  was 
reasonable.  On  the  part  of  defendant  the 
evidence  tended  to  show  that  the  county 
court  bad  not  ordered  or  requested  the  plain- 
tiff to  attend  In  the  court  of  appeals  to  ar- 
gue the  cases,  and  had  made  no  order  signi- 
fying that.  In  the  Judgment  of  the  county 
court  such  attendance  was  necessary.  This 
testimony  was  admitted  over  the  objection 
of  plaintiff,  and  exception  was  taken.  It 
was  admitted  that  the  county  court  bad  paid 
for  printing  the  briefs.  The  plaintiff  asked 
the  following  instruction  or  declaration  of 
law,  which  the  court  refused:  "The  court 
declares  the  law  to  be  that  section  637,  Berv. 
St  1888,  makes  It  the  duty  of  the  prosecut- 
ing attorney,  when  criminal  cases  are  taken 
from  counties  in  which  he  is  elected  to  the 
court  of  appeals  by  appeal  or  writ  of  error, 
to  be  his  duty  to  represent  the  state  in  such 
cases,  and,  if  necessary,  to  appear  In  per- 
son before  said  court  and  represent  the  state, 
of  which  necessity  the  prosecuting  attorney 
Is  the  sole  Judge;  for  which  he  Is  entitled 
to  a  reasonable  compensation  not  to  exceed 
$25  per  case  and  necessary  traveling  ex- 
penses." Of  its  own  motion  the  court  gave 
the  following:  "No.  1.  The  court  declares 
the  law  to  be  that  section  637  of  the  Be- 
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vised  Statutes  of  1889  does  not  authorize  the 
prosecuting  attorney  to  determine  the  ne- 
cessity of  appearing  in  the  court  of  appeals, 
and,  there  being  no  reason  why  he  should  at- 
tend such  court  other  than  his  own  opinion 
as  to  the  necessity  thereof,  he  is  not  entitled 
to  pay  for  services  for  attendance  In  the 
court  of  appeals.  No.  2.  The  county  court 
having  allowed  the  sum  of  fifteen  dollars 
for  the  preparing  of  the  briefs,  such  act  by 
the  county  court  will  be  accepted  by  the 
court  and  that  allowance  allowed  the  plain- 
tiff for  preparing  the  briefs  In  said  cases." 
Plaintiff  duly  excepted  to  the  ruling  of  the 
court  on  the  Instructions  refused  and  given. 
The  law  governing  this  case  is  found  in 
secUon  637,  Bev.  St  1888  (section  4950,  Bev. 
St  1899),  and  is  as  follows:  "When  any 
criminal  case  shall  be  taken  to  the  courts 
of  appeals  by  appeal  or  writ  of  error,  it 
shall  be  their  [prosecuting  attorneys]  duty 
to  represent  the  state  in  such  case  in  said 
courts,  and  nuke  out  and  cause  to  be  print- 
ed, at  the  expense  of  the  county,  and  in  cities 
of  300,000  inhabitants  by  the  city,  all  neces- 
sary abstracts  of  record  and  briefs,  and  If 
necessary  appear  in  said  court  in  person,  m* 
shall  employ  some  attorney  at  their  own  ex- 
pense to  represent  the  state  In  such  court 
and  for  their  services  shall  receive  such  com- 
pensation as  may  be  proper,  not  to  exceed 
$25  for  each  case,  and  necessary  traveling 
expenses,  to  be  audited  and  paid  as  other 
claims  are  audited  and  paid  by  the  county 
court  of  such  county,  and  in  such  cities  by 
the  proper  authorities  of  the  city."  This  stat- 
ute makes  It  the  duty  of  the  prosecuting  at- 
torney to  represent  the  state  in  all  criminal 
cases  in  the  court  of  appeals  from  his  county, 
and  it  specifies  that  in  the  performance  of 
that  duty  he  shall  make  and  cause  to  be  print- 
ed, at  the  expense  of  the  county,  all  necessary 
abstracts  of  record  and  briefs.  Those  duties 
are  required  of  him  unconditionally.  In  ad- 
dition to  those  absolute  duties,  the  statute 
further  declares  that  "If  necessary,"  he  shall 
appear  In  court  in  person.  His  personal  ap- 
pearance in  court  Is  the  only  duty  prescribed 
in  that  section  that  Is  to  be  performed  upon 
condition;  that  is,  "if  necessary."  The  word 
"necessary"  is  used  twice  in  the  sentence 
above  quoted,  but  it  is  not  used  In  the  same 
sense  in  both  connections.  First  It  is  used 
as  an  adjective,  afterwards  as  a  noun.  The 
term  "all  necessary  abstracts  of  record  and 
briefs"  assumes  that  abstracts  of  record  and 
briefs  are  necessary  in  appellate  courts,  and 
those  the  prosecuting  attorney  Is  required  ts 
prepare.  But  personal  appearance  is  not 
always  necessary.  Many  cases  are  submit- 
ted to  appellate  courts  on  abstracts  and 
briefs,  and  therefore  the  statute  imposes  the 
duty  on  the  prosecuting  attorney  to  appear 
and  make  oral  argument  only  if  the  circum- 
stances of  the  case  render  It  necessary. 
Should  the  conditions  not  require  his  per- 
sonal appearance,  he  Is  to  make  the  ak- 
stract  and  brief,  and  is  to  be  paid  for  tkat: 
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bat  If  it  IB  necesBary  for  him  to  appear  per- 
sonally, and  he  does  so,  he  Is  to  be  paid  for 
that  also  what  It  Is  reasonably  irorth  and  bis 
necessary  traveling  expenses.  The  main  dif- 
ference between  the  contending  parties  in 
the  trial  court  seems  to  have  been  on  the 
question  as  to  who  should  decide  when  It 
was  necessary  tar  the  prosecuting  attorney 
to  attend  In  person  In  the  court  of  appeals; 
the  plaintiff  holding  that,  as  the  prosecuting 
attorney  knew  more  about  the  condition  sur- 
rounding the  case  than  any  one  else,  he  was 
the  sole  judge  in  the  question  of  necessity, 
while  the  defendant  contended  that,  as  the 
county  court  had  to  audit  and  pay  the  bills, 
it  was  the  tribunal  to  decide.  The  ruling  of 
the  trial  court  indicated  that  it  took  the  de- 
fendant's view  of  the  question.  This  view 
is  shown  by  admitting  over  the  plalntiflTa 
objection  evidence  to  show  that  the  county 
court  bad  not  ordered  the  prosecuting  at- 
torney to  appear  in  person  before  the  court 
of  appeals,  as  well  as  by  the  instructions  giv- 
en and  refused.  The  position  of  neither  the 
plaintiff  nor  the  defendant  was  correct  on 
that  point.  The  statute  does  not  make  either 
the  prosecuting  attorney  or  the  county  court 
the  sole  arbiter  of  that  matter.  The  statute 
says  he  should  go  if  necessary,  and  shall  be 
paid  a  reasonable  fee  for  bis  services.  Bnt 
the  qnestion  of  the  necessity  and  that  of  the 
quantnm  meruit  are  open  questions  of  fact, 
to  be  tried  on  the  evidence  by  the  court, 
which  is  to  pass  judgment  on  the  claim  when 
presented,— the  county  court  in  the  first  in- 
stance^ and  the  circuit  court  if  appeal  is  tak- 
en. And  in  passing  on  the  question  tbe 
county  court  Is  to  act  judicially  in  its  ca- 
pacity as  a  court  and  not  In  its  administra- 
tive capacity.  Was  it  necessary  in  this  case 
for  the  prosecuting  attorney  to  attend  on  the 
court  of  appeals  in  person?  That  must  be 
decided  by  the  triers  of  the  fact,  like  any 
other  question  of  fact  ia  the  case.  The  court 
erred  in  admitting  the  testimony  tending  to 
show  that  the  county  court  had  not  ordered 
the  plaintiff  to  attend  in  person  on  the  court 
of  appeals,  and  had  made  no  order  signify- 
ing that  such  attendance  was  necessary. 

Tbe  judgment  is  reversed,  and  the  cause 
remanded  to  be  retried  according  to  the  law 
as  ber^n  expressed.    All  concur. 


WEIL  et  al.  V.  REISS  et  ai. 

(Supremo  Court  of  Missouri,  Division  No.   L 
Feb.  19,  1902.) 

KNOWLEDGE   OP  ATTORNEY— NOTICE  TO   CLI- 
BNT— FRAUDULENT  TRANSFERS- PAR- 
TICIPATION BY  PURCHASER. 

1.  Knowledge  of  attorney,  employed  by  the 
purchaser  of  laud  only  to  examine  the  title, 
that  the  vendor  was  insolvent,  is  not  imputable 
to  the  purcbaser. 

2.  A  purchaser  of  land,  who,  shortly  after 
giving  his  checlt  for  the  purchnse  money,  learns 
that  the  vendor  has  given  a  deed  of  trust  for 
certain  of  his  creditors,  acd  is  summoned  as 
gamishes  by  nnpreferred  creditors  of  the  ven- 


I  dor,  is  not  thereby  charg«d  with  notice  of  fraud 
ill  the  sale  to  him,  so  as  to  make  him  a  pat^ 
ticipaut  in  the  fraudj  he  having  made  no  effort 
to  stop  payment  of  the  check,  which,  though  he 
did  not  know  it,  was  not  cashed  for  several 
days  thereafter. 

Appeal  from  circuit  court,  Jackson  county; 
Jas.  H.  Siover,  Judge. 

Suit  by  Samuel  N.  Well  and  others,  part- 
ners as  Samuel  N.  Well  &  Co.,  against  Mor- 
ris Reiss  and  others.  BUI  dismissed.  Plain- 
tiffs and  certain  defendants  appeal.  Affirm- 
ed. 

Wallace  &  Wallace,  Wollman,  Solomon  ft 
Cotter,  J.  A.  Harafeld,  and  I.  J.  Rlngolsky, 
for  appellants.  Karnes,  New,  Hall  &  Kraut- 
hoff,  for  respondents. 

BBACB,  P.  J.  By  general  wuranty  deed 
dated  December  26,  188{i,  and  on  tbe  sams 
day  duly  acknowledged,  and  filed  for  record 
at  5K)3  p.  m.,  Morris  Reiw  and  wife  convey- 
ed a  tract  of  land  containing  three  acres,  de- 
scribed in  tbe  petition,  to  Josepb  Lorie.  By 
a  deed  of  trust  of  tbe  same  date;  on  tbe  same 
day  duly  acknowledged,  and  filed  for  record 
at  6:10  p.  m.,  the  said  Reiss  conveyed  alt  of 
bis  goods,  wares,  and  merchandise^  consist- 
ing of  a  stock  of  liquors,  togethw  with  the 
fixtures  and  furniture  In  bis  storeroom  at 
008  Delaware  street,  Kansas  City,  Mo.,  to 
Slgmnnd  Harzfield,  In  trust  to  secure  the 
payment  of  certain  debts  therein  described 
to  several  of  bis  creditors  therein  named. 
Afterwards,  on  tbe  28th  of  Decembw,  1866, 
Samuel  N.  Well  &  Co.,  the  Owning  Company, 
and  Kate  J.  Rosenheim,  creditors  of  the  said 
Reiss,  who  were  not  secured  by  said  deed 
of  trust,  instituted  suits  by  attachment 
against  said  Reiss,  which  on  the  same  day 
were  duly  levied  on  said  real  estate,  and 
thereafter,  on  the  10th  of  January,  1896.  the 

i  said  Samuel  N.  Well  &  Oo.  instituted  this 
suit  against  tbe  said  Morris  Reiss,  Joseph 
Lorie,  the  Coming  Company,  and  Slate  J. 
Bosenbelm  to  set  aside  and  annul  said  war- 
ranty deed  from  Reiss  and  wife  to  Lorie  on 
the  ground  that  the  same  was  without  con- 
sideration, and  executed  for  the  porpoae  of 
taiiiderlng,  delaying,  and  defrandlDg  tbe  cred- 
itors of  the  said  Reiss.  The  answers  of  the 
defendants  Reiss  and  Lorie  were  a  general 
denial.  Tbe  answers  of  the  Corning  Com- 
pany and  Mrs.  Rosenheim  were  eacb  a  cross 
biU  setting  up,  respectively,  their  claims,  and 
for  like  cause  a  joinder  in  the  prayer  of  the 
petition.  On  tbe  hearing,  the  plaUitiff'B  bill 
and  the  cross  bills  of  tbe  defendants  tbe 
Coming  Company  and  Mrs.  Rosenheim  were 
dismissed,  and  from  tbe  Jadgment  rendered 
accordhigly  W^ell  &  Oo.,  the  Ooming  Com- 
pany, and  Bate  J.  Rosenheim  appeal.     Tbe 

]  trial  court  held  that  while  the  evidence  was 
sutbcient  to  sustain  tbe  charge  of  fraud  as  to 
Reis.9,  it  was  insufilclent  as  to  Lorie,  whom 
tlie  court  found  to  l>e  an  innocent  purchaser 
for  value.  Tbe  only  ground  urged  for  re- 
T«isal  is  that  the  court  erred  in  holding,  on 
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the  ertdenee,   tbat  Lorle  was  an   innocent 
prorchaaer. 

1.  Tbt  evidence  tended  to  prove  that  the 
tract  of  land  In  qnestlon  was  -worth  from 
$900  to  $1,000;  tbat  acme  time  In  the  lattor 
part  of  the  fall  of  189o  the  attention  of  Lorle 
was  called  to  this  tract  of  land  by  a  Mr. 
IJetenb»g,  who  told  him  It  belonged  to 
Relss,  and  asked  him  If  he  wanted  to  bti7  It; 
that  In  pursuance  of  this  snggestlon  he  called 
on  Belss  the  next  day,  ascertained  his  itrlce, 
got  a  description  of  the  property,  and  told 
Relss  he  would  look  It  up  and  might  bay  it. 
Thereafter  Lorte  examined  the  tract,  consult- 
ed with  his  real  estate  agent,  Mr.  Phelps,  as 
to  the  value  of  It  and  sabaeqaently  made 
Relss  an  ofter  of  $900  for  the  tract.  If  Relss 
would  famish  an  abstract  of  the  title,  where- 
upon Reiss  told  him  to  order  the  abstract 
and  he  would  pay  for  it  Lorie  ordered  the 
'  abstract  which  was  completed  and  delivered 
to  him  on  the  20th  of  December,  1896.  He 
tlierenpon  turned  the  same  arec  to  Edwin 
F.  Well,  a  young  attorney  and  notary  public, 
a  relative  of  his,  and  who  was  living  with 
him,  for  the  purpose  of  having  the  same  ex- 
amined and  a  deed  drawn.  Well  examined 
the  abstract  reported  the  title  all  right,  and 
on  the  24th  of  December  drew  the  deed  In 
guesti<m,  made  an  appointment  for  the  par- 
ties to  meet  at  bis  office  on  the  morning  of 
the  a6th  of  Decemt>er  to  close  up  the  trade, 
and  on  that  morning,  on  his  way  from  his 
home  to  his  oflBce,  called  at  the  Washington 
Hotel,  where  Mrs.  Reiss  boarded,  obtained 
their  signatures  to  the  deed,  took  their  ac- 
knowledgment and  with  Mr.  Reiss  went  to 
bis  office,  where  they  met  Mr.  Lorie,  who 
gare  Mr.  Relss  a  check  on  the  Metropolitan 
National  Bank  for  $900,  and  Reiss  delivered 
the  deed  to  htm.  Lorie  then  handed  the 
deed  to  Well,  with  the  request  that  he  file  it 
for  record  when  he  went  to  court  Thereup- 
on the  lurtles  separated.  This  was  about  9 
o'clock  a.  m.  Well  filed  the  deed  for  record 
tbat  day  at  the  hour  hereinbefore  stated. 
It  appears  from  the  evidence  that  this  young 
man,  Weil,  was  in  partnership  with  another 
young  lawyer  by  the  name  of  Silverman,  and 
that  they  were  practicing  law  under  the  firm 
name  of  Silverman  Sc  Weil;  that  their  office, 
ea  the  fifth  floor  of  the  New  Yoric  Life  Build- 
ing, consisted  of  one  room,  with  a  single  door 
from  the  public  hall,  divided  into  two  com- 
partments by  a  partition  running  across  the 
room  from  the  door,  extending  from  the  floor 
nearly  to  the  celling.  The  entrance  fi-om 
the  hall  was  Into  Well's  compartment; 
thence,  near  the  door.  Into  Silverman's.  Ilie 
evidence  further  tended  to  prove  that  abont 
noon  on  the  26th  of  December,  M^er  Stem, 
a  friend  of  Reiss,  came  to  SUvwman  In  his 
office,  and  requested  him  to  draw  the  deed 
of  trust  in  question,  and  suggested  the  name 
of  Beajamm  F.  Joffee  as  trnstee;  that  after 
he  left  Silverman  drew  the  deed  of  trust  as 
directed;  that  abont  4  o'clock  p.  m.  Reiss  and 
Stem  came  in,  when  Stem  informed  Silver- 


man  that  Reiss  objected  to  Joffee,  and  that 
they  bad  agreed  upon  Mr.  Harzfleld  for  trus- 
tee; Thereupon  the  name  of  Joffee  was  eras- 
ed, and  the  name  of  Harzfleld  Inserted,  as 
trnstee  in  the  deed.  The  instrument  was 
then  signed  by  Relss,  acknowledged  by  him 
before  Andrew  E.  Gallagher,  notary  public, 
delivered  to  Mr.  Silverman,  by  him  submit- 
ted to  the  officers  of  the  Bank  of  Oommercev 
the  largest  preferred  creditor,  for  approval, 
and  afterwards  filed  tor  record  as  hereinbe- 
fore stated.  Lorie  testifies  that  he  knew 
nothing  about  Reiss'  financial  condition,  and 
first  heard  of  the  deed  ot  trust  at  hia  club 
on  the  night  of  that  day.  He  was  summon- 
ed as  garnishee  in  the  attachment  suits  on 
the  28th  of  December,  and  his  check  to  Reiss 
was  not  cashed  by  the  bank  until  the  30th 
of  December.  At  the  time  of  these  transac- 
tions Reiss  was,  and  for  some  time  prior 
thereto  had  been,  insolvent  The  foregoing 
presents  the  main  features  of  the  case  made 
by  the  evidence  from  one  standpoint  which 
must  now  be  considered  in  connection  with 
the  other  evidence,  presenting  a  different 
phase  of  the  case,  from  another  standpoint 
Benjamin  F.  Joffee,  before  mentioned,  was 
Introduced  by  the  plaintiff  as  a  witness,  who 
testified  in  substance  that  he  was  a  liquor 
dealer;  had  known  Relss  abont  seven  years; 
tbat  four  or  five  days  before  the  deed  of 
trust  was  executed,  at  the  Instance  of  Meyer 
Bteta,  he  had  an  interview  with  Reiss  in  re- 
gard to  his  affaii-s;  that  Relss  Informed  him 
of  his  financial  condition,  what  he  wanted 
to  do,  and  that  Silverman  &  Weil  were  his 
attorneys;  that  after  five  or  six  Interviews 
on  the  subject,  about  6  o'clock  p.  m.  of  the 
25th  of  December,  1896,  Relss  and  Silverman 
eame  to  his  place  of  business,  and  remained 
until  8  o'clock,  during  which  time  It  was  ar- 
ranged that  Silverman  should  draw  the  deed 
of  trust  and  have  it  ready  by  10  o'clock  the 
next  morning  at  Silverman  &  Weil's  office, 
where  it  was  to  be  executed  and  turned  over 
to  him;  that  In  pursuance  of  a  telephone 
message  next  morning  be  went  to  Silverman 
&  Weil's  office,  arrived  there  about  11  o'clock, 
met  Relss  and  Lorie  in  the  hall,  and  went 
with  them  into  Silverman's  office;  that  Sil- 
verman was  there,  and  had  the  deed  of  trust 
prepared;  that  Lorie  read  it  and  while  the 
Instrument  was  being  read  Julian  Haar  came 
In,  soliciting  for  the  Cleveland  Orphan  Asy- 
lum; that  in  the  conference  between  Reisat 
SilvMman,  Lorle,  and  witness  It  was  ar- 
ranged that  another  trustee  should  be  named 
in  the  deed,  and  that  witness  dionld  go  out 
and  find  cash  purchasers  for  some  of  the 
goods;  that  in  pursuance  ot  this  arrange- 
moit  he  did  go  out  and  negotiated  sales  of 
Hqnors  to  Wolfson  for  $400  and  to  Barnch 
for  $500.  These  sales  were  consummated  and 
the  goods  paid  for  at  Stem's  office  about  2 
(^clock  In  the  afteraooD,  Relss,  Stem,  Ba- 
rnch, Wolfson,  and  wttn^s  he\ug  then  pres- 
ent and  the  goods  deu^gf  ed  to  the  puwhaser 
later,  in  the  evening  ^^  ^b>X  ^T>   1^«  f»ct 
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of  the  sale  and  delivery  of  these  goods,  and 
that  JoCTee  figured  In  these  sales,  Is  sutwtan- 
tlated  by  other  evidence.  The  fact  that 
Relsa  was  insolvent,  that  JoCTee  and  Stem 
were  advised  of  his  financial  condition,  and 
that  on  the  aeth  day  of  December,  1886,  as 
previously  arranged  between  them,  they  were 
engaged  In  disposing  of  bis  stock  In  trade  In 
the  manner  stated,  for  the  purpose  of  pre- 
ferring some  of  bis  creditors,  defeating  oth- 
ers, and  securing  the  proceeds  of  a  part 
tbereof  for  Reiss'  own  use.  Is  well  establish- 
ed by  the  evidence.  But,  except  in  the  testi- 
mony of  Joffee  as  to  wbiit  transpired  In  Sil- 
verman's office  about  11  o'clock  on  the  morn- 
ing of  the  26th  of  December,  when,  as  he 
testified,  Lorie,  Reiss,  SUlverman,  and  him- 
self, were  there  present,  and  Eugene  Haar 
came  In.  There  Is  not  a  particle  of  evidence 
tending  to  prove  that  Lorie  knew  anything 
about  Reiss'  financial  condition,  or  had  any- 
thing to  do  with,  or  knew  anything  about, 
the  scbeme  for  the  disposition  of  his  prop- 
wty.  Lorie  testified  that  he  was  not  there, 
and  Reiss  and  Silverman  testified  that  nei- 
ther Joffee  nor  Lorie  were  there  upon  that 
occasion;  and  E^igene  ECaar  testified  that 
the  occasion  when  he  came  into  Silverman's 
of&ce,  and  saw  Lorie  and  JoCTee  there,  was 
on  the  4th  of  December,  1895.  So  that,  by  a 
great  preponderance  of  the  positive  evidence, 
Lorie  was  not  there,  and  bad  nothing  to  do 
with  the  fraudulent  scheme  to  which  Joffee 
testified;  and  this  conclusion  is  reinforced  by 
the  Improbability  of  the  story  of  Lorie's  con- 
nection therewith.  There  is  no  reason  why 
he  sliould  have  been  there,  or  should  have 
taken  any  part  In  those  proceedings.  His 
business  with  Reiss  had  been  concluded  some 
two  hours  before,  and  thereafter  be  had  no 
Interest  whatever  in  Reiss'  affairs,  and  in 
the  facts  of  the  case  no  motive  can  be  found 
for  his  taking  the  part  assigned  to  him  in 
Joffee's  testimony.  The  evidence  In  the  case 
Is  voluminous,  variant,  and  conflicting.  We 
have  given  all  of  it  mature  consideration, 
and,  rejecting  the  discredited  evidence  afore- 
said of  Joffee  as  to  Lorie,  we  think  the  con- 
clusion of  the  chancellor  Is  well  sustained  by 
the  preponderance  of  the  evidence  upon 
which  reliance  can  be  placed. 

2.  It  is  contended,  however,  that,  although 
Lorie  may  not  have  had  any  knowledge  of 
Kelss'  fraudulent  purposes  when  his  pur- 
chase of  the  real  estate  was  consummated, 
yet  that  Silverman  &  Weil  had  such  knowl- 
edge, and  their  knowledge  should  be  imputed 
to  him.  It  is  but  fair  to  these  young  men  to 
•ay  that  it  does  not  appear  from  the  evidence 
that  Weil  had  such  knowledge,  and  that  the 
main  support  of  the  charge  that  Silverman 
had  is  the  evidence  of  the  discredited  wit- 
ness Joffee.  But,  whatever  their  knowledge, 
it  is  not  Imputable  to  Lorie.  They  were  not 
his  agents  to  nefsotiAte  the  trade,  and  did  not 
■egetiate  it  Lorie  in  this  contest  is  not 
seeking  to  retain  the  fruits  of  a  contract 
Made  by  them,  but  of  one  made  by  himself. 


In  conducting  which  Well  was  simply  em- 
ployed by  him  to  examine  the  abstract,  re- 
port upon  the  title  shown  by  it,  and  draw  the 
deed.  The  case  does  not  fall  within  the 
principle  of  the  cases  cited  by  counsel  in  sup- 
port of  this  contention. 

8.  Finally,  It  is  contended  that,  although 
Lorie  had  no  knowledge  of  Reiss'  purpose  to 
defraud  his  creditors  when  he  gave  bis  check 
for  the  purchase  money,  accepted  the  deed, 
and  placed  It  upon  record  on  the  28tta  of  De- 
cember, yet,  as  he  afterwards,  on  the  night 
of  that  day,  learned  that  Reiss  had  made 
the  deed  of  trust,  of  that  day,  and  was  on 
the  28th  of  December  summoned  as  a  gar- 
nishee in  the  attachment  proceedings  by  the 
nnpref erred  creditors,  and  his  check  was  in 
fact  not  cashed  by  the  bank  until  the  morn- 
ing of  the  80th  of  December,  and  he  made  no 
effort  to  countermand  the  check,  he  ought  to 
be  held  a  participant  of  Reiss'  fraud.  If, 
after  Lorie  had  given  bis  check  to  Beiss,  and 
before  he  had  reason  to  brieve  his  check 
had  been  cashed  by  the  bank,  it  bad  come 
to  his  knowledge  that  the  sale  and  convey- 
ance to  him  had  been  made  by  Reiss  for  the 
purpose  of  defrauding  his  creditors,  or  If  the 
facts  and  circumstances,  brought  to  light  on 
the  trial  of  this  cause,  tending  to  prove  that 
such  was  the  purpose  of  Belss,  had  so  come 
to  his  knowledge,  and  he  had  taken  no  steps 
to  countermand  the  check  before  It  was  cash- 
ed, then  the  cause  would  have  been  brought 
within  the  principle  of  the  authorities  cited 
in  support  of  this  contention.  But  the  facta 
stated  do  not  so  bring  it  Lorie  had  no 
knowledge  of  the  fact  that  his  check  had  not 
been  cashed  before  the  30th  of  December, 
and  no  reason  to  believe  it  had  not  been 
cashed.  In  the  ordinary  course  of  business, 
within  a  short  time  after  It  was  given.  The 
fact  that  Reiss  had  executed  a  deed  of  trust 
to  some  of  his  creditors,  while  it  advised 
Lorie  that  Reiss  was  In  failing  circumstan- 
ces, did  not  tend  to  show  any  fraud  upon  his 
part  in  the  transaction  Lorie  had  had  with 
him,  or  with  any  one  else,  for  that  matter, 
as  it  la  perfectly  legitimate  for  a  debtor  in 
falling  circumstances  to  prefer  one  or  more 
of  bis  creditors  In  this  manner,  if  be  sees 
proper  to  do  so.  The  garnishment  advised 
him  of  no  fact  tending  to  show  fraud  upon 
the  part  of  Reiss  In  the  transaction  with  him. 
On  the  contrary,  its  tendency  was  to  show 
an  affirmance  thereof.  So  that,  when  the 
check  was  cashed  on  the  30th  of  December, 
Lorie  was  just  as  Ignorant  of  any  fraudulent 
intent  on  the  part  of  Reiss  in  making  the 
sale  and  conveyance  to  him  as  he  was  on  the 
2Ctb  of  December,  when  the  check  was  giv- 
en, and  Just  as  ignorant  of  the  material 
facts,  disclosed  by  the  evidence  on  the  trial 
of  this  cause,  tending  to  show  sudi  fraudu- 
lent Intent 

It  follows,  firom  what  has  been  said,  that 
the  Judgement  of  the  circuit  court  ought  to  be 
afHrmed,  and  it  is  accordtaigly^  «ip  ordwed. 

All  concur.  Digitized  by  ' 
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ULLMAN  et  al.  v.  ST.  LOUIS  FAIR  ASS'N. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  25,  1902.) 

GAMINQ  CONTRACT— RACE  TRACK— BOOKMAK- 
INO  AND  POOL-SELLINQ-SALE  OF  PRIVIL.EGK 
—PARTIAL  BXECUTION—RBCOVBRY  OF  PAR- 
TIAL PAYMENTS  —  CONTRACT  —  CONSTRUC- 
TION—ABANDONMENT —  APPORTIONMENT  OP 
PURCHASE  MONEY. 

1.  In  consideration  of  a  specified  sum,  part 
cash  and  the  balance  in  installments,  defend- 
ant, by  written  agreement,  sold  plaintiffs  the 
"exclusive  betting  and  bookmakiug  privileges, 
including  also  auction,  official  pool-selling,"  etc., 
on  its  race  track,  for  a  certain  period.  Plain- 
tifts  made  the  cash  pajment,  aud  enjoyed  for  a 
short  time  the  privileges  specified,  in  the  mean- 
time paying  several  installments.  They  then 
abandoned  the  contract  on  the  ground  that  de- 
fendant interfered  with  the  privileges  sold 
them,  and  sought  to  have  the  purchase  money 
apportioned  to  the  time  during  which  they  had 
enjoyed  the  privileges,  and  to  recover  the  ej;- 
cess  paid  by  them  above  such  apportioned 
amount.  EM,  that  the  contract  was  not  a 
lease,  but  a  sale,  and  hence  the  purchase  mon- 
ey paid  could  not  be  apportioned  as  sought  by 
plafutiffs. 

2.  The  contract  amounted  to  a  sale  of  the 
privilege  of  gambling  with  the  public  who  pat- 
ronized defendant's  race  track,  and  hence  the 
court  would  not  aid  either  party  in  the  enforce- 
ment thereof. 

3.  A  contract  for  the  sale  of  betting  privile«:e8 
at  a  race  track  having  been  executed  to  the  ex- 
tent of  the  partial  payment  of  the  purchase 
money  and  partial  enjoyment  of  the  illegal 
privileges  sold,  the  rule  that  money  paid  in  ad- 
vance for  illegal  purposes  may  be  recovered 
back  where  the  contract  is  wnoUy  executory 
does  not  apply,  and  the  purchaser  cannot  re- 
cover what  he  has  paid  in  the  partial  execution 
of  the  contract. 

Appeal  from  St  Lonls  circuit  court; 
Franklin  Ferris,  Judge. 

Action  by  Alexander  Ullman  and  others 
against  the  St  Louis  Fair  Association. 
From  a  judgment  In  favor  of  defendant, 
plaintifls  appeal.    Affirmed. 

The  defendant,  on  and  prior  to  May  1, 
1896,  was  a  corporation,  and  was  the  owner 
and  In  possession  of  a  race  track,  with  stands 
and  grounds  for  spectators,  a  club  bouse, 
and  betting  ring,  with  stalls  and  conven- 
iences for  "pool-selling"  and  "bookmaking," 
all  Inclosed,  to  which  the  public  were  admit- 
ted during  the  racing  season  on  payment  of 
an  admission  fee.  On  the  1st  day  of  May, 
1806,  the  defendant  through  its  officers, 
made  and  entered  into  the  following  contract 
with  the  firm  of  Alex.  Ullman  &  Co.,  com- 
posed of  Alexander  Ullman  and  Edward  W. 
Sinclair:  "This  agreement  made  and  en- 
tered Into  this  first  day  of  May,  1806,  by 
and  between  the  St.  Louis  Fair  Association, 
a  corporation  created  and  existing  under  the 
laws  of  the  state  of  Missouri,  party  of  the 
first  part  and  Messrs.  Alex.  Ullman  &  Com- 
pany, of  St  Lonls,  Missouri,  party  of  the  sec- 
ond part,  wltnesseth:  That  said  party  of  the 
first  part  does  hereby  sell  and  convey  to  the 
said  party  of  the  second  part  the  exclusive 
betting  and  bookmaking  privileges,  Including 
also  auction,  official  pooI-selllng,  water,  call- 
ing, and  form-book  privileges,  on  its  race 


track  In  the  city  of  St.  Louis  during  the  en- 
suing race  meeting,  which  will  begin  on  Sat- 
urday, May  0,  1896,  Sundays  excepted,  for 
forty-nine  (40)  days,  until  and  including  the 
4th  day  of  July,  1896.  Said  meeting  is  to  be 
conducted  in  every  feature  and  particularly 
In  accordance  with  and  subject  to  the  rules 
and  regulations  of  the  American  Turf  Con- 
gress, of  which  it  Is  a  member.  It  Is  agreed 
and  understood  that  the  party  of  the  second 
part  will  allow  any  reputable  bookmaker  so 
desiring  to  operate  on  said  track  under  the 
regulations  enforced  by  the  party  of  the  sec- 
ond part  For  the  above-enumerated  exclu- 
sive betting,  official  pool-selling,  water,  call- 
ing, and  form-book 'privileges  on  said  track 
during  said  meeting  the  said  party  of  the 
second  party  hereby  covenants  and  agrees 
to  pay  to  the  said  party  of  the  first  part  the 
sum  of  ninety  thousand  dollars  ($90,000),  pay- 
able In  installments,  as  follows,  to  wit: 
Eighteen  thousand  dollars  in  hand,  paid  on 
entering  into  this  agreement,  the  receipt  of 
which  Is  hereby  acknowledgted.  The  further 
sum  of  seventy-two  thousand  (|72,0(X))  dol- 
lars Is  to  be  paid  on  the  dates  and  In  the 
sums  hereinafter  immediately  set  forth,  to 
wit:  On  Saturday,  May  9,  1896,  nine  thou- 
sand dollars  ($9,000);  on  Thursday,  May  14, 
1896,  nine  thousand  dollars  ($9,000);  on 
Thursday,  May  21,  1896,  nine  thousand  dol- 
lars ($9,000);  on  Thursday,  May  28,  1896, 
nine  thousand  dollars  ($9,000);  on  Thursday, 
June  4,  1896,  nine  thousand  dollars  ($9,000); 
on  Thursday,  June  11,  1896,  nine  thousand 
dollars  ($9,000);  on  Thursday,  June  18,  1896, 
nine  thousand  dollars  ($9,000);  on  Thursday, 
June  25, 1896,  four  tbousand  five  hundred  dol- 
lars ($4,500);  on  Thursday,  July  2,  1896,  four 
thousand  five  hundred  dollars  ($4,500).  The 
said  party  of  the  first  part  agrees  to  furnish 
said  party  of  tbe  second  part  the  necessary 
tickets  of  admission  to  said  track  for  all  em- 
ployes engaged  by  said  party  of  the  second 
part  or  required  by  him  to  properly  conduct 
and  operate  the  auction  mutual  system  of 
betting  of  said  track  during  said  race  meet- 
ing. And  tbe  party  of  the  first  part  also 
agrees  to  furnish  said  party  of  the  second 
part  five  (5)  daily  tickets  for  admission  to 
said  course  for  each  betting  book  employed  in 
recording  and  making  bets  on  said  course,  or, 
at  the  election  of  the  said  party  of  the  first 
part  to  allow  a  credit  of  five  ($5)  dollars  per 
day  for  each  book  employed  on  said  course 
In  lieu  of  said  five  tickets  or  dally  admis- 
sions." Ullman  &  Co.  paid  the  cash  payment 
of  $18,000  stipulated,  and  began  and  enjoy- 
ed the  rights  thereby  secured,  and  paid  th« 
first  two  weekly  Installments,  to  wit  $9,000, 
on  May  Otb  and  a  like  sum  on  May  14tb. 
Plaintiffs  did  not  themselves  make  wagers, 
or  directly  and  personally  conduct  the  bet- 
ting on  races  run  at  defendant's  track,  but 
farmed  out  the  betting  monopolies  to  pro- 
fessional operators,  known  in  race-track  par- 
lance as  "bookmakers,"  who  each  paid  plali>- 
tiffs  for  tbe  privilege  to  make  wagers  on  tbo 
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races  with  the  attending  public  $100  a  day, 
which  seems  to  hare  been  the  customary 
price  on  that  track  for  several  years  previous 
to  that  season.  From  plaintiff  Ullman'g  tes- 
timony it  appears  the  business  was  very  dull, 
and  only  about  one-half  of  the  usual  number 
of  bookmaJcers  applied  for  the  privilege,  and 
as  plaintiffs'  means  of  making  themselves 
whole  on  theUr  contract  with  defendant  de- 
pended on  the  bookmakers,  plaintiffs  deter- 
mined to  increase  the  assessment  upon  the 
bookmakers  to  make  up  for  the  loss  in  num- 
bers, and  gave  and  posted  a  notice  to  that 
effect,  and  thereupon  the  following  corre- 
spondence ensued: 

"St  Louis,  May  16,  1806.  Messrs.  Alex. 
Ullman  &  Co.,  City— Gentlemen:  We  are  ad- 
vised that  you  have  posted  the  following  no- 
tice, to  wit:  'Bookmakers  wishing  to  draw 
in  for  the  next  three  days  can  do  so  by  pay- 
ing their  pro  rata  of  $1,600  per  day  for  five 
races  in  case  books  average  less  16.  Closes 
at  1:45  p.  m.'  Your  contract  with  this  as- 
sociation does  not  justify  you  in  making 
such  a  rule.  It  is  not  in  accord  with  custom, 
and  is  ojireasonable.  I  am  Instructed  to  ad- 
vise you  that  It  is  the  view  of  this  asso- 
ciation that  any  reputable  bookmaker  shall 
be  permitted  for  the  consideration  of  ^00 
per  day,  as  usual,  to  sell  pools,  subject  to 
such  reasonable  rules  as  to  mode  of  selling 
and  such  as  are  customary  as  you  may  pre- 
scribe. If  you  persist  in  the  course  which 
the  associatioB  has  condemned  and  thinks 
unwarranted.  It  will  exercise  the  authority 
to  grant  to  reputable  bookmakers  the  right 
to  conduct  business  at  the  association 
grounds  without  your  consent  [Signed] 
Very  truly  yours,  St  Iiouis  Fair  Association, 
C.  C.  Mafflt  President." 

"St  Louis,  Mo.,  May  16,  1896.  St  Louis 
Fair  Association,  O.  G.  Maffit  Ksq.,  Presi- 
dent, City— Gentlemen:  We  beg  leave  to  ac- 
knowledge receipt  of  your  communication 
of  even  date,  relative  to  the  bookmaklng 
privilege  at  the  St.  Louis  Fair  Association 
race  meeting  of  1806,  and  In  reply  permit 
us  to  say  that  we  are  merely  pursuing  our 
rights  under  the  contract  between  your  as- 
sociation and  ourselves,  and  we  must  Insist 
on  our  right  to  prescribe  the  terms  upon 
which  any  reputable  bookmaker  shall  do 
business  in  the  ring  during  the  life  of  said 
contract  We  deny  the  right  of  the  associa- 
tion to  allow  any  one  to  carry  on  business 
in  the  ring  without  our  consent  and  beg 
leave  to  notify  your  association  that  we  will 
resist  to  the  utmost  any  attempt  on  the  part 
of  your  association  to  interfere  with  us  in 
this  or  any  other  particular,  or  with  our 
conduct  under  the  terms  of  said  contract 
Respectfully,  Alex.  Ullman  &  Co." 

On  the  18th  of  May,  1890,  plaintiffs  filed 
their  application  for  a  temporary  injunction 
against  defendant  to  enjoin  it  from  placing 
or  permitting  bookmakers  on  said  track 
without  consent  of  plaintiffs,  which  was 
subsequently   denied   by  the  circuit  court 


Plaintiffs  continued  to  exercise  their  priv- 
ileges of  selling  rights  to  make  books  and 
wagers  on  said  track  until  May  23,  1896,  but 
refused  on  May  21,  1806,  to  pay  the  Install- 
ment of  $9,000  due  by  their  contract  on  that 
date.  On  May  23,  1896,  they  abandoned  the 
further  enjoyment  of  their  privileges  nnder 
their  contract,  and  afterwards  on  the  lOtb 
of  September,  1896,  began  this  action,  in 
which,  after  pleading  said  written  contract 
and  alleging  that  defendant  sold  to  plaintiffs 
the  exclusive  betting  and  bookmaklng  priv- 
ileges mentioned  therein,  they  made  tbe  fol- 
lowing averments:  "Plaintiffs  state  that 
they  had  In  all  things  complied  witb  the 
terms  and  conditions  of  said  contract  on 
their  part  to  be  performed,  and  that  they 
bad  paid  to  defendant  such  sums  as  feU  due 
nnder  said  contract  to  wit  $18,000  on  May  1, 
1890,  $8,000  on  May  8, 1886,  and  $9,000  on  May 
14,  1896,  and  were  ready  and  willing  to  pay 
the  remaining  installments  in  the  amounts 
named  in  said  contract  and  on  the  terms 
therein  specified.  Plaintiffs  state  tbAt,  not- 
withstanding the  promises,  the  payments  of 
said  Installments,  and  their  readiness  to  per- 
form tbe  contract  on  their  part  defendant 
refused  to  permit  plaintiffs  to  exercise  said 
rights  and  privileges  secured  to  them  by 
said  contract,  and  insisted  on  controlling 
and  fixing  the  terms  of  compensation  for 
which  privileges  shall  be  vublet  by  plain- 
tiffs, and  refused  to  permit  plaintiffs  to  con- 
tinue in  their  exclusive  privU^^es  secnred 
by  said  contract,  so  that  on  May  23,  1896, 
plaintiffs  were  compelled  by  this  illegal  in- 
terference of  defendant  to  abandon,  and  did 
abandon,  the  performance  of  said  contract 
Plaintiffs  aver  that  this  interference  by  de- 
fendant with  plaintiffs'  rights  undn  tibeir 
contract  was  wholly  Illegal;  that  by  reason 
thereof  plaintiffs  were  compelled  to  abandon 
the  performance  of  said  contract  Plaintiffs 
aver  that  they  exercised  the  privilegres  and 
franchises  secured  to  them  by  said  contract 
only  for  the  term  of  twelve  (12)  days,  and 
at  the  rate  of  consideration  therefor  fixed 
by  said  contract  there  was  due  defendant 
therefor,  to  wit  for  said  term  of  twelve 
days,  only  the  sum  of  twentj'-two  thousand 
and  forty  and  *i/ioo  dollars  ($22,040.81)  oat 
of  the  thirty-six  thousand  dollars  ($36,000) 
paid  by  plaintiffs  to  defendant  Wherefore 
plaintiffs  state  that  they  tiave  paid  to  de- 
fendant the  sum  of  thirteen  thousand  nine 
himdred  fifty-nine  and  iVi«o  dollars  ($13,- 
058.19)  In  excess  of  the  sum  under  said  con- 
tract for  tbe  time  they,  said  plaintiffs,  were 
permitted  by  defendant  to  exercise  and  en- 
Joy  the  rights  and  franchises  secured  to 
plaintiffs  by  their  said  contract  and  this 
excess  so  paid  is  justly  due  from  defendant 
to  plaintiffs,  and  defendant  insists  on  re- 
taining said  excess  payments,  and  refuses 
to  repay  the  same,  or  any  part  thereof, 
though  demanded  by  plaintiffs.  Wherefore 
plaintiffs  pray  judgment  for  $13,959.19,  wiOi 
interest  and  costfciltized  by  vaOOQlC 
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In  its  answer  defendant  pleaded  tbe  con- 
tract in  lisec  Tttba,  and  alleged  that  it  be- 
lieved this  'waa  the  same  contract  described 
and  referred  to  In  plaintifCa'  petition,  and 
alleged  that  it  did  not  contract  with  plain- 
tiffs otherwise  than  therein  set  forth;  de- 
nied that  plaintiffs  did  in  all  things  comply 
with  their  contract,  but,  on  the  contrary, 
failed  and  refused  to  do  so;  admitted  that 
^Bintiffs  paid  it  $3(),000,  including  tbe  in- 
itBllment  due  llay  15,  1896,  but  averred  that 
they  failed  and  .refused  to  pay  the  install- 
ment of  18,000  due  May  21,  1886:  denied 
that  the  contract  fixed  any  rate  per  day  for 
tlie  privileges  which  it  sold  plaintiffs,  and 
denies  that  plaintiffs  only  owed  it  |22,040.81 
for  12  days,  but  alleges  that  by  the  said  con- 
tract there  was  then  due  defendant  (36,000 
for  the  time  during  which  plaintiffs  exer- 
cised the  privileges  conferred  on  them;  de- 
nied plaintiffs  paid  the  defendant  $13,959.19 
In  excess  of  the  sum  due  on  said  contract  for 
tbe  time  plaintiffs  enjoyed  the  rights  secured 
to  them  by  said  contract,  or  any  other  sum 
whatever  in  excess  of  the  amount  due  de- 
fendant. Defendant  then  pleaded  the  provi- 
sion that  any  other  reputable  bookmaker 
should  be  allowed  by  plaintiffs  to  operate 
on  said  track  under  the  regulations  en- 
forced by  plaintiffs.  It  then  pleaded  the 
custom  of  allowing  bookmakers  to  sell  pools 
and  make  books  for  $100  per  day,  and  then 
pleaded  the  correspondence  between  defend- 
ant and  plaintiffs  with  reference  thereto  as 
set  out  in  tbe  statement  Defendant  then 
averred  that  otherwise  than  by  making  such 
protest  it  in  no  manner  or  form  interfered 
with  or  interrupted  plaintiffs  in  the  enjoy- 
ment of  their  rights  under  the  contract 
Defendant  then  averred  that  said  contract 
Is  void  aa  against  public  policy  in  that  it 
tends  to  encourage  gambling,  but,  If  not  so 
void,  then  an  action  bad  accrued  to  defend- 
ant for  breach  of  said  contract  whereby  it 
was  damaged  $12,000,  for  which  it  prayed 
Judgment 

The  canse  was  tried  to  the  court  without 
a  Jury,  and  Judgment  was  rendered  for  de- 
fendant, and  plaintiffs  appeal. 

Judson  &  Oreen  and  G.  L.  Stem,  for  appel- 
lants.   Tane  Reybnm,  for  respondent 

6AKTT,  3.  (after  staUng  tbe  facts).  Tbe 
petition  alleges  and  the  written  contract  con- 
clusively shows  that  defendant  agreed,  in  con- 
sideration of  $90,000,  to  be  paid  in  certain 
Installments  by  plaintiffs,  to  sell  and  did  sell 
to  plaintiffs  the  exclusive  betting  and  l>ook- 
maklng  privileges  on  Its  race  track  for  the 
May  meeting  In  1886,  beginning  May  9,  1896, 
and  including  July  4,  1886.  Tbe  effort  to 
have  this  contract  declared  a  lease,  and 
thereby  furnish  a  basis  for  an  apportion- 
ment of  it  In  accordance  with  tbe  principles 
governing  leases,  finds  no  support  either  in 
the  pleadings  or  the  evidence.  It  Is  a  plain, 
simple  agreement  by  which  plaintiffs  bought 
and  partially  paid  t<s,  and  for  a  time  fully 


enjoyed  the  profits  arising  from,  the  monop- 
oly of  controlling  all  the  betting  and  wager- 
ing on  the  horse  races  to  be  run  during  the 
May  meeting  on  defendant's  track.  It  was  in 
no  sense  a  lease,  but  an  exclusive  privilege  of 
reselling  to  the  various  bookmakers  the  privi- 
lege of  "making  books,"  or,  to  use  plain 
English,  of  grambilng  with  the  public  who  pat- 
ronized that  track.  This  privilege  concerned 
no  interest  in  tbe  realty,  and  defendant's 
right  of  possession  was  in  no  manner  affected 
by  the  contract  Whatever  rights  plaintiffs 
may  have  had  under  tbe  contract  they  are 
not  referable  to  any  lease  acquired  by  the 
■aid  agreement  and  the  argument  based  up- 
on such  a  premise  cannot  under  tbe  plead- 
ings and  evidence,  be  seriously  entertained. 
Betting  on  horse  races  is  gambling  in  this 
state,  and  has  been  so  adjudged  since  the  de- 
cision in  Stiropshire  v.  Glascock,  4  Mo.  636, 
31  Am.  Dec.  189;  Boynton  v.  Carle,  4  Mo, 
600;  Hayden  v.  Little,  86  Mo.  418;  Associa- 
tion V.  Carmody,  151  Mo.,  loc.  cit  671,  62  S. 
W.  365,  74  Am.  St  Rep.  571.  And  it  is  not 
to  be  questioned  that  tbe  phrases  "bookmak- 
Ing"  and  "pool-selling"  In  the  contract  before 
us  are  but  other  names  for  "betting"  and 
"gambling"  on  horse  races,  as  in  "liookmak- 
Ing"  the  betting  Is  with  tbe  "Iwokmakers" 
and  in  "pool-selling"  the  betting  is  among  the 
parchasers  of  the  pool.  Bwigart  v.  People^ 
154  Ul.  284,  40  N.  E.  432.  The  contract  then, 
was  by  its  terms  an  agreement  and  sale  by 
defendant  to  plaintiffs  to  allow  plaintiffs  tbe 
exclusive  privilege  of  gambling  with  the  pub- 
lic on  defendant's  race  course  at  Its  May  meet- 
ing in  1886,  and  the  sole  question  is,  will  the 
courts  of  this  state  aid  either  party  in  the  en- 
forcement of  such  a  contract?  That  they  will 
not  no  longer  admits  of  a  doubt  In  Associa- 
tion V.  Carmody,  151  Mo.  566,  52  B.  W.  366,  74 
Am.  St  Rep.  571,  the  defendant  herein  sought 
to  enforce  a  similar  contract  against  Carmody, 
but  this  court  held  the  contract  was  founded 
upon  an  unlawful  consideration,  was  against 
public  policy,  and  invalid.  The  maxim  of 
tbe  common  law  that  "no  right  of  action  can 
arise  from  an  illegal  contract"  obtains  In  all 
its  vigor  in  this  state.  But  counsel  for  plain- 
tiffs, while  admitting  this  general  principle 
of  law.  Invokes  the  rule  applicable  to  illegal 
and  Immoral  contracts  that  so  long  as  sucb 
a  contract  is  executory  only,  the  right  to  re- 
cover back  whatever  bad  been  paid  thereon 
will  be  sustained  by  tbe  courts  on  the  ground 
that  it  is  not  in  afilrmance  of  such  contract, 
but  a  dlsalHrmance  thereof.  The  rule  Is  suc- 
cinctly stated  by  Judge  Scott  In  Skinner  v. 
Henderson,  10  Mo.  205,  in  which  he  says: 
"The  rule  in  respect  of  money  paid  on  illegal 
contracts  appears  in  general  to  be  that  mon- 
ey so  advanced  may  l>e  recovered  in  an  ac- 
tion for  money  had  and  received  while  the 
contract  remains  executory,  t>ecause  a  vio- 
lation of  the  law  is  thereby  prevented;  but 
if  the  contract  be  executed,  it  cannot  be  re- 
covered back.  When  ^^  parties  are  in 
pari  delicto,  'mdior  ^t  com^Wo  defendentls.' 
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net  because  he  is  favored  In  law,  bnt  because 
the  plaintiff  must  draw  bis  Justice  from  pure 
sources.  Bull.  N.  P,  132;  Doug.  470  (a)." 
Tbe  underlying  reason  of  tbe  rule  permitting 
a  recovery  when  tbe  contract  is  still  merely 
executory  Is  tbe  encouragement  of  tbe  aban- 
donment of  illegal  contracts  and  to  prevent  a 
violation  of  tbe  law.  Plaintiffs  seek  to  bring 
tbemselves  within  tbe  protection  of  this  rule 
to  recover  $13,959.19  of  tbe  $36,000  whicb 
tbey  paid  defendant  wblle  they  were  receiv- 
ing the  benefits  of  their  unlawful  contract  on 
tbe  theory  that,  as  they  only  toolc  tbe  profits 
of  tbclr  contract  for  12  days,  and  by  dividing 
tbe  $90,000  by  the  whole  number  of  days  of 
the  meeting,  the  pro  rata  due  defendant 
for  12  days  would  be  only  $22,040.81  and 
consequently  tbey  had  overpaid  defendant 
$13,959.19.  Counsel,  In  applying  tbe  rule  that, 
80  long  as  tbe  illegal  contract  is  executory, 
the  party  paying  the  money  on  it  can  recov- 
er it,  say  of  tbe  facts  in  this  case:  "So  far 
as  the  contract  Jjed  been  performed,  it  was 
executed;  so  far  as  unperformed  it  was  ex- 
ecutory; and  that  the  contract  was  divisible, 
and  therefore,  when  they  abandoned  It  on 
May  23,  1S9C,  tbey  were  not  only  not  liable 
and  could  not  be  compelled  to  pay  the  in- 
stallments thereafter  due,  but  could  recover 
a  proportionate  part  of  that  which  tbey  had 
paid."  Among  other  cases  counsel  cite  Ex- 
press Co.  V.  Reno,  48  Mo.  264.  In  that  case 
John  Reno  had  been  convicted  of  robbing  tbe 
county  treasury  of  Daviess  county,  and  was 
In  the  Missouri  penitentiary.  The  county 
court  of  said  county  authorized  Ballinger,  tbe 
sheriff  of  said  county,  to  submit  a  proposition 
to  Clinton  Reno,  who  resided  in  Indiana, 
that,  if  he  would  pay  $5,000  to  tbe  county  by 
way  of  reimbursement  of  tbe  amount  stolen 
by  John  Reno,  tbey  wonld  use  their  influence 
to  procure  a  pardon.  Clinton  was  able  to 
raise  only  $4,400.  This  sum  be  intrusted  to 
bis  sister,  Laura,  to  bring  to  Missouri,  think- 
ing Ballinger  would  accept  it,  and  effect 
the  pardon.  He  Instructed  her  to  bring  tbe 
money  back  if  the  pardon  was  not  procured, 
and  to  pay  it  to  no  one  but  Ballinger.  She 
came  to  Jefferson  City,  but  did  not  see  Bal- 
linger, and  nothing  was  done  toward  tbe 
pardon.  Wilson,  the  warden,  persuaded  her 
to  leave  the  money  with  him,  that  Ballinger 
might  come  and  take  It,  but  she  informed 
him  of  Clinton's  directions.  She  was  finally 
Induced  to  do  so,  however,  and  took  Wilson's 
receipt.  Wilson  thereupon  deposited  the  mon- 
ey ir  bank  for  use  of  John  Reno,  and  it  was 
attached  by  tbe  express  company  as  tbe  prop- 
erty of  John,  to  recover  damages  for  a  rob- 
bery alleged  to  have  been  committed  by  John 
Reno.  Clinton  Reno  Interpleaded,  and  obtain- 
ed Judgment,  and  tbe  express  company  ap- 
pealed, and  Insisted  that,  as  the  money  was 
sent  to  this  state  for  an  illegal  purpose,  the 
law  would  not  assist  Clinton  Reno  to  recover 
it  But  this  court  held  that  there  was  no 
executed  agreement  between  Ballinger  and 
Clinton  Reno;  in  fact,  none  at  all,  as  Clinton 


never  raised  the  amotmt  for  which  the  coun- 
ty court  and  Ballinger  were  to  try  to  procure 
John's  pardon.  No  effort  was  made  to  in- 
fluence tbe  governor,  and  Qinton  bad  a  right 
to  recover.  It  will  be  observed  that  in  that 
case  the  court  based  its  opinion  upon  the 
fact  that  the  illegal  purpose  of  attempting  to 
or  procuring  tbe  pardon  was  never  consum- 
mated, nor  in  fact  entered  upon.  Bnt  ap- 
ply that  rule  to  this  case.  Here  tbe  plain- 
tiffs entered  upon  tbe  performance  of  the 
Illegal  and  immoral  contract  paid  the  install- 
ments due  thereon  until  and  including  the 
14tb  of  May,  sold  the  privileges  of  gambling 
without  molestation  until  May  23,  1896.  Dur- 
ing this  time  tbe  law  was  being  violated  by 
them  as  the  result  of  the  moneys  they  bad 
paid  to  defendant,  and  which  in  part  they 
now  seek  to  recover.  Tbe  prime  object  of  the 
rule,  to  wit  the  prevention  of  a  violation 
of  the  law,  cannot  then  apply  to  tbis  case. 
If  this  court  should,  by  Its  Judgment  now 
decree  a  division  of  the  purchase  price  paid 
by  plaintiff  for  this  unlawful  arrangement 
—a  contract  we  have  declared.  Immoral  and 
unenforceable,— we  would  be  giving  It  all  the 
sanction  which  we  could  give  a  lawful  con- 
tract; and  would  permit  plaintiffs  to  enforce 
the  privileges  secured  by  it  so  long  as  they 
deemed  them  profitable,  reserving  to  them 
the  right  to  abandon  them  wheneva  tbey 
elected  so  to  do,  and  recover  by  legal  process 
that  i>ortion  of  the  consideration  already  paid 
which  tbey  might  deem  not  then  earned,  and 
that  without  a  corresponding  accomiting  for 
tbe  pro  rata  portion  of  their  illegal  gains, 
taken  by  virtue  of  their  gambling  privileges. 
The  rule  invoked  by  plaintiffs  has  no  appli- 
cation to  a  state  of  facts  like  those  disclosed 
by  the  petition  and  evidence.  Where  both 
parties,  as  In  this  case,  are  in  pari  delicto, 
the  courts  of  Justice  will  not  aid  either  to 
undo  that  which  has  already  been  done  under 
tbe  Illegal  and  prohibited  contract  nor  to  re- 
cover money  paid  In  pursuance  thereof,  but 
will  leave  them  In  the  position  in  which  their 
unlawful  acts  have  placed  them.  It  is  only 
where  the  contract  remains  wholly  unexecut- 
ed on  one  side,  and  where,  by  Its  abandon- 
ment, tbe  act  which  the  law  forbids  will  be 
averted,  that  tbe  courts  will  lend  a  willing 
ear  to  tbe  repentant  party,  and.  If  be  has 
paid  money  in  advance,  will  permit  its  re- 
covery; but  when,  as  In  tbis  case,  be  has 
carried  Into  effect  the  unlawful  design,  and  in 
part,  at  least  violated  the  law  In  further- 
ance of  such  contract  the  time  for  repent- 
ance has  passed  In  which  the  law  will  let  him 
recover  moneys  which  he  has  embarked  in 
the  enterprise.  The  proportion  of  the  moneys 
which  plaintiffs  now  seek  to  recov«  is  ear- 
marked with  illegality,  and  "the  gates  of 
legal  and  equitable  relief  and  remedy  are 
shut  against  them."  Sprague  v.  Rooney,  101 
Mo.  358,  6  S.  W.  505;  Hooker  v.  DePalos. 
28  Ohio  St,  loc.  dt  282;  Nellia  v.  Clark.  20 
Wend.  24;  Perkins  v.  Savage,  16  Wend.  412; 
Miller  T.  Larson,  10  Wis.  466.    While  tke  law 
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will  not  permit  defendant  to  enforce  tbe  nn- 
paid  installments,  or  render  plaintiffs  liable 
for  damages  for  a  failure  to  perform  tlielr 
contract,  It  will  not  disturb  the  portion  of 
the  contract  which  has  been  executed  by  both 
parties. 

The  Judgment  of  tbe  circuit  court  that 
plaintiffs  could  not  recover  the  part  of  the 
money  which  they  paid  In  fulfillment  of  their 
Illegal  contract  after  they  had  partially  re- 
ceived its  illegal  benefits  was  right,  and  to 
affirmed.    AH  concur. 


STATE  ex  rel.  DOWELL,  County  Collector,  r. 

REXSHAW. 

(Supreme  Court  of  Missouri,  DiTision  No.  1. 

Feb.  19,  1902.) 

PERSOKAL  TAXES— WHEN    DBLINQUBNT— RES- 
IDENCE:—SITUS— PI^BADINO— OBJEC- 
TIONS WAIVED  AND  CURED. 

1.  A  finding  that  defendant  was  on  June  1, 
1805,  a  resident  of  A.  county,  for  purpose  of 
taxation,  is  sustained  by  evidence, — it  appear- 
ing that  he  was  in  A.,  boarding  at  a  hotel  from 
March  SI  to  May  22,  and  from  November  15  to 
December  SI,  1894,  and  that  year  told  the  as- 
sessor of  O.  county  that  his  home  was  in  A.; 
that  in  1885  he  lived  at  said  hot^  at  intervals 
from  May  to  August  2Sd,  and  again  told  the 
assessor  of  C.  county  that  he  was  still  living 
in  A.;  that  he  rented  a  house  in  Virginia  for 
the  first  time  September  1,  1895,  became  a  reg- 
istered voter  there  for  the  first  time  March  10, 
1896,  and  toid  the  Virginia  assessor  in  189d 
that  he  was  assessed  in  Missouri,— though  he 
testified  that  he  visited  in  Virginia  in  1892  and 
1893,  and  in  1884  determined  to  take  up  his 
residence  there  permanently,  and  lived  there  in 
1894  and  1895. 

2.  Tbe  situs  on  June  1,  1896,  for  purpose  of 
taxation,  of  notes  owned  by  defendant  secured 
by  mortgage  on  lands  in  A.  county,  is  establish- 
ed by  evidence  that  he  carried  tnem  with  liim 
wherever  he  went,  sendiug  them  to  such  coun- 
ty or  depositing  them  there  when  interest  or 

Erincipai  was  to  be  paid,  and  that  on  such  date 
e  was  in  such  county  aud  there  resided. 

3.  Objection  that  petition  to  recover  personal 
property  tax  did  not  allege  defcndaut  was  a 
resident  of  the  county  is  waived,  there  having 
been  no  demurrer,  and  the  motion  in  arrest  of 
Judgment,  while  containing  the  ground  that  the 
petition  does  not  state  facts  sufflrient  to  cou- 
Btitute  a  cause  of  action,  having  qualified  the 
point  by  tbe  words,  "because  the  action  on  the 
face  of  the  petition  is  prematurely  brought." 

4.  AileKstion,  in  petition  to  recover  personal 
taxes,  that  the  collector  called  on  defendant  at 
his  place  of  business  in  A.  county  and  served 
him  with  an  assessment  blanli,  is,  after  verdict. 
In  absence  of  special  demurrer,  a  good  allega- 
tion of  dcfendnnt's  residence  in  the  county. 

5.  Ilev.  St.  1889,  §  700.5,  mailing  the  personal 
tax  delinquent  after  January  Ist,  it  may  be 
then  sued  on,  it  not  being  necessary  that  the 
delinquent  lists  required  by  section  70W  be  first 
returned  to  the  county  court,  as  required  by 
section  7627,  and  then  redelivered  by  the  coun- 
ty^ court  to  the  collector,  as  required  by  section 
iti.'>3;  these  provisions  being  only  for  effecting* 
settlements  with  the  collector. 

Appeal  from  circuit  court,  Callaway  conn- 
ty:   John  A.  Hoclcaday,  Judge. 

Action  by  tbe  state,  on  the  relation  of  J. 
W.  Dowell,  collector  of  Audrain  county, 
against  J.  C.  Rensbaw.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 


D.  P.  Bailey  and  Geo.  Robertson,  for  ap- 
pellant   H.  D.  Rogers,  for  respondent 

MARSHALL,  J.  This  to  an  action  to  re- 
cover bade  taxes  on  personal  property  for  the 
year  1896.  Tbe  defense  to  that  tbe  defend- 
ant was  not  on  June  1,  1885,  a  resident  of 
Audrain  county,  and  never  had  been  such 
resident  but  that  he  was  at  that  time  a  res- 
ident of  Albemarle  county,  Va.  The  court 
Instructed  the  Jury  that  the  plaintiff  could 
not  recover  If  the  defendant  was  a  resident 
of  Vlrglnto  at  that  time.  The  Jury,  howev- 
er, found  for  tbe  plaintiff,  and  tbe  defend- 
ant appealed.  The  facts  and  the  law  will 
be  discussed  together  for  the  salfe  of  sim- 
plicity and  for  a  better  understanding  of  tbe 
case. ' 

1.  The  defendant  contends  that  there  is  no 
substantial  evidence  that  he  ever  was  a 
resident  of  Audrain  county,  and  tbwefore 
ttiere  is  no  fa£t  to  support  tbe  verdict,  which 
to  claimed  to  be  the  result  of  passion  and 
prejudice.  The  defendant's  evidence  tended 
to  show  that  for  about  26  years  prior  to 
1886  he  lived  In  Callaway  county;  that  abont 
1886  he  moved  to  St  Louis,  where  he  re- 
mained until  1882.  and  while  he  lived  in  St 
Louis  he  voted  once  or  twice;  that  he  had  a 
married  daughter,  who  lived  In  HowardviUe, 
Albemarle  connty,  Va.,  aud  that  in  1892  he 
and  hto  wife  visited  her,  and  stayed  with  her 
as  her  guests  during  1892  aud  1893,  but  that 
during  1894  he  went  to  hto  daughter's  said 
home  to  live  permanently,  and  lived  there 
during  tbe  year  1894  and  during  the  year 
1895,  until  September  1,  1895,  when  he  mov- 
ed to  Charlottesville,  Albemarle  county.  Vs., 
rented  a  bouse,  and  remained  there  until 
1888,  when  he  returned  to  bis  daughter's 
home  in  HowardviUe,  where  he  remained  a 
short  time,  and  then  moved  again  to  Char- 
lottesville, where  be  has  resided  ever  since; 
that  he  first  registered  as  voter  In  Virginia 
on  the  10th  of  March,  1896,  and  attended 
the  state  Democratic  convention  In  1896,  as 
a  delegate  from  Charlottesville;  that  he  was 
assessed  for  taxes  In  Virginia  for  tbe  year 
1895;  that  In  1896  he  made  a  return  of  per- 
sonal property  for  taxes  in  Gharlottesville, 
Va.,  and  was  listed  or  assessed  in  1897,  but 
made  no  return  and  was  not  assessed  for 
1898.  The  evidence  for  the  plaintiff  showed 
that  on  the  31st  of  March,  1884,  the  defend- 
ant came  to  Mexico,  Audrain  county,  and 
boarded  at  the  Ringo  Hotel  from  that  date 
until  December  SI,  1894,  and  that  he  re- 
turned on  May  2,  1885,  and  remained  until 
the  latter  part  of  July,  1885;  that  in^l8!)4 
be  was  in  Callaway  county,  and  the  assessor 
of  that  county  tried  to  assess  him,  but  tbe 
defendant  refused  to  be  assessed  in  Callaway 
county,  and  said,  "My  home  is  in  Mexico;" 
that  in  1896,  when  the  assessor  in  Virginia 
assessed  him,  the  defendant  said  he  was  as- 
sessed in  Missouri;  that  in  1895  the  defend- 
ant again  toid  the  former  assessor  of  Calla- 
way county  that  he  was  living  in  Mexico; 
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tbat  after  Jane  1,  1896,  the  assesaor  of  Au- 
drain county  called  upon  the  defendant,  at 
the  Mexico  Savings  Bank,  where  he  usually 
transacted  his  huslness,  through  which  bank 
he  collected  interest  on  loans  he  liad  out- 
standing in  Andrain  connty,  and  in  which 
bank  he  kept  a  deposit,  and  fumlabed  him 
an  assessment  blank,  and  asked  him  to  make 
a  return;  that  the  defendant  refused  to  do 
so,  and  said  he  was  not  a  resident  of  Au- 
drain county;  that  thereupon  the  assessor 
examined  the  records  of  the  county,  and 
found  that  the  defendant  held  mortgages 
amounting  to  $34,660  for  money  he  liad 
loaned  in  that  county;  that  thereupon  the  as- 
sessor assessed  him  for  that  amount  of  per- 
sonal property,  and,  the  defendant  refusing 
to  pay,  tills  suit  was  brought  Upon  this 
showing  It  cannot  be  said  that  there  is  no 
evidence  to  support  the  rerdlct  of  the  Jury, 
finding  tbat  on  June  1,  1896,  the  defendant 
was  a  resident  of  Audrain  county;  but,  on 
the  contrary,  the  great  weight  of  the  evi- 
dence and  the  physical  facts  support  the 
finding  of  the  Inry.  Thus,  on  the  defend- 
ant's showing,  he  was  a  visitor  at  his  daugh- 
ter's home  In  Virginia  diu4ng  the  years  1892 
and  1893,  and  in  1894  he  determined  to  take 
up  his  residence  there  permanently,  and  that 
he  lived  there  in  1894  and  1895.  As  against 
this  Is  the  fact  that  he  was  actually  in  Mex- 
ico, boarding  at  the  Ringo  Hotel,  from  March 
81  to  May  22,  and  from  November  16  to 
December  31,  1894,  and  also  bis  own  declara- 
tion to  the  assessor  in  1894  that  his  home 
was  in  Mexico,  and  the  fact  that  in  1895  he 
was  actually  In  Mexico,  stopping  at  said  ho- 
tel, at  Intervals  from  May  until  August  28, 
1896,  and  again  told  the  ex-collector  of  Calla- 
way county  that  he  was  still  living  in  Mex- 
ico, and,  in  addition,  the  further  fact  that 
he  rented  a  bouse  for  the  first  time  in  Vir- 
ginia on  September  1,  1895,  and  became  a 
registered  voter  there  for  the  first  time  on 
March  10,  1896,  and  furthermore  told  the 
Virginia  assessor  in  1895  that  he  was  assess- 
ed in  Missouri.  This  being  the  state  of  the 
evidence,  the  finding  of  fact  by  the  Jury 
that  the  defendant  was  a  resident  of  Aiv 
draln  county  on  June  1,  1896,  will  not  be  re^ 
viewed  or  disturbed  by  this  court 

2.  The  evidence  shows  that  the  defendant 
carried  the  notes  secured  by  nald  mortprages 
with  him  wherever  he  went,  and  that  when 
the  interest  or  principal  was  to  be  paid  he 
deposited  or  sent  them  for  collection  to  the 
Mexico  Savings  Bank.  This  is  suflBoIent  to 
show  that  the  iiersonal  property  was  physic- 
ally Jn  Mexico  on  June  1,  1805,  and,  as  that 
was  found  to  be  the  defendant's  residence  at 
that  date,  that  established  the  situs  of  the 
property  for  the  purpose  of  taxation. 

8.  The  defendant's  next  contention  is  that 
the  petition  does  not  state  facts  sufflclent  to 
constitute  a  cause  of  action,  because  it  does 
not  expressly  state  that  the  defendant  was  a 
resident  of  Andrain  county  on  June  1.  1895. 
Two  complete  answers  to  this  contention  are 


furnished  by  the  record:  (1)  Hie  petition 
was  not  demurred  to  ore  tenns,  at  the  begin- 
ning of  the  trial,  and,  while  the  motion  in  ar- 
rest contains  the  ground  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  it  qualifies  and  explains  the 
point  thereby  called  to  the  attention  of  the 
trial  court  by  the  addition  of  the  words,  "be- 
cause the  action  on  the  face  of  the  petition 
is  prematurely  brought,"  thus  limiting  the 
general  objection.  The  remainder  of  the  mo- 
tion in  arrest  relates  to  other  specific  objec- 
tions, properly  belonging  to  a  motion  for  a 
new  trial  and  not  to  a  motion  In  arrest,  e. 
g.,  tbat  there  was  a  variance  between  the  al- 
legata and  probata,  and  that  upon  the  whole 
record  the  defendant  Is  mtitled  to  the  Judg- 
ment (2)  Because,  while  the  petition  does 
not  In  words  charge  that  defendant  was  a 
resident  of  Audrain  county  on  June  1,  1805, 
It  does  state  that  the  ooUeetor  called  on  him 
"at  hla  place  of  doing  business  in  said  coun- 
ty of  Audrain,"  and  served  him  vrlth  an  as- 
sessment blank,  etc.  This,  th««fore.  is  an 
imperfect  statement  of  a  good  canae  of  ac- 
tion, and,  the  defendant  not  having  demurs 
red  specially  to  the  petition.  It  makes  the  pe- 
tition good  after  verdict  GnstlB  v.  Insnr- 
ance  Oo.  (Mo.)  64  S.  W.  17a 

4.  The  next  contention  Is  that  the  court 
erred  in  admitting  In  evidence  a  tax  bill 
made  out  by  the  collector  from  the  tax  book. 
This  bill  was  objected  to  for  the  reason  that 
"it  is  not  a  tax  bill  within  the  contemplation 
of  the  law,  and  is  not  the  tax  bill  sued  on  in 
this  case,  and  Is  for  different  taxes  than 
those  declared  on  in  this  petition,  and  does 
not  represent  the  taxes  sued  for."  The  tax 
bill  Is  the  same  that  was  filed  with  the  peti- 
tion as  "Exhibit  A."  It  contains  In  tabulat- 
ed form  all  the  items  the  petition  charges 
the  plaintiff  is  entitled  to  recover.  So  that 
this  dispnt^es  of  ail  of  the  objections  except 
that  It  is  not  a  tax  bill  in  contemplation  of 
law.  Briefly  stated,  the  law  in  reference  to 
the  assessment  and  collection  of  taxes  on 
personal  property  outside  of  St  Louis,  so  far 
as  It  Is  necessary  to  refer  to  it  in  this 
case,  is  as  follows:  Section  7556.  Rev.  St 
1889,  requires  the  assessor  to  make  out  a 
"personal  assessment  book."  and  prescribes 
the  form  of  the  book.  Section  T571,  Id.,  re- 
quires the  assessor  to  deliver  a  fair  copy  of 
such  book  to  the  county  court  by  the  20tli 
of  January  each  year,  and  requires  the  clerk 
of  the  county  court  to  make  an  abstract  of 
such  book  and  forward  It  to  the  state  audi- 
tor, to  be  laid  before  the  state  board  of 
e<|uaIizatlon.  Section  7676,  Id.,  requires  th« 
.  clerk  of  tlie  coimty  court  to  make  a  fair  copy 
of  the  assessment  book,  authenticated  by  the 
seal  of  the  court  for  the  use  of  the  collector. 
Section  7586,  Id.,  requires,  as  soon  as  may  be 
after  the  tax  book  of  each  year  has  been  cor- 
rected and  adjusted  and  the  amount  of  tJie 
county  tax  stated  therein,  the  county  court 
to  deliver  the  tax  book  to  the  proper  col- 
lector, who  la  then  required  to  receipt  to  tbt 
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county  clerk  therefor;  and  the  collector  is 
charged  by  the  clerk  with  the  whole  amount 
of  the  tax  books  so  delivered  to  him.  Sec- 
tion 7008,  Id.,  requires  the  collector  to  make 
diligent  effort  to  collect  the  taxes.  Section 
7624,  Id.,  provides  that:  "Whwever  any  col- 
lector sfaall  be  unable  to  collect  any  taxes 
specified  In  the  tax  book,  having  diligently 
endeavored  and  used  all  lawful  means  to 
c<^ect  the  same,  he  shall  make  lists  thete> 
of,"  to  be  called  the  "personal  delinquent 
list"  etc.  Section  7e2S,  Id.,  requires  the  said 
list  to  be  posted.  Section  782S,  Id.,  provides: 
"Personal  taxes  assessed  on  and  after  June 
],  1887,  shall  constitute  a  debt  for  which 
a  personal  Judgment  may  be  recovered  In  the 
circuit  courts  of  this  state,  against  the  par- 
ty assessed  with  said  taxes.  All  actlmia 
commenced  under  this  law  sball  be  prosecnt* 
ed  in  the  name  of  the  state  of  Missouri,  at 
the  relation  and  to  the  use  of  the  collector, 
and  against  the  person  or  persons  named  In 
the  tax  bill,  and  said  taxes  sball  be  set  forth 
In  a  tax  blU  of  said  personal  back  taxes, 
duly  authenticated  by  the  certificate  of  the 
collector  and  filed  with  the  petition,  and  said 
tax  bill  or  bills  so  certified  sball  be  prima 
facie  evidence  that  the  amount  claimed  in 
gaJd  suit  la  Just  and  correct,"  etc.  The  peti- 
tion alleges  substantially  a  compliance  with 
all  these  provisions.  The  form  of  the  tax 
bill  filed  with  the  petition  Is  fully  authorized 
by  the  provisions  of  section  7555,  Rev.  St 
1889.  It  is  made  out  and  authenticated  by 
tbe  certificate  of  the  collector.  This  being 
so,  section  7026,  Id.,  makes  the  tax  bill  prima 
facie  evidence  that  the  amount  claimed  in 
the  suit  is  Just  and  correct.  The  defendant 
however,  claims  that  the  tax  does  not  be- 
come delinquent  until  after  the  collector  has 
returned  the  delinquent  lists  (required  to  be 
made  by  section  7G24)  and  the  back  tax 
iKwks  (in  St  Louis  the  uncollected  tax  bills 
and  the  back  tax  books)  to  the  county  court 
as  required  by  section  7627,  Rev.  St  18S9, 
and  until  after  the  d^lnquent  lists  have 
been  again  delivered  by  the  county  court  to 
the  collector,  as  required  by  section  7653,  Id. 
This  is  a  misapprehension.  The  purpose  of 
these  provisions  Is  this:  At  the  beginning  of 
the  year  the  tax  books  (in  St  Louis  the  tax 
bills)  are  delivered  to  the  collector  (section 
758S),  and  be  Is  charged  with  the  whole 
amotmt  of  the  taxes  specified  in  tibe  tax 
book.  On  the  first  Monday  In  March  of  the 
next  year  be  is  required  to  settle  with  the 
county  court  He  does  this  by  returning 
the  tax  book  and  delinquent  list,  and  the 
amount  shown  thereby  to  have  been  uncol- 
lected, deducted  from  the  total  amomit  sped- 
Aed  in  the  tax  books,  shows  how  much  cash 
tae  baa  collected,  and  the  collector  is  then 
credited  with  the  cash  collected  and  the  on- 
ctdlected  tax  bills,  and  thus  the  charge  of 
tb*  fun  amount  specified  in  the  tax  book  Is 
balanced.  Thereafter  the  delinquent  list  is 
again  turned  over  to  the  collector,  and  he  is 
again  charged  with  the  whole  amount  there- 


of as  so  much  cash,  and  at  his  next  annual 
settlement  this  Is  returned,  and  his  account 
balanced  as  before.  But  this  is  only  for  the 
purpose  of  effecting  a  settlement  with  the 
collector.  It  has  nothing  to  do  with  Hie 
question  of  when  the  tax  becomes  delinquent 
and  may  be  sued  on  as  between  the  taxpay- 
er and  the  state.  Sectltm  7606,  Rev.  St 
1880,  makes  the  tax  d^inquent  after  the  Ist 
Of  January. 

It  follows  that  the  circuit  court  properly 
hdd  that  the  tax  bill  offered  in  evidence 
complied  with  the  requirements  of  the  law 
and  made  a  prima  facie  case  against  the  de- 
fendant The  Judgment  of  the  circuit  court 
Is  affirmed.   wUl  concur. 


WILLIAMS  T.  OARROIiL  OOTTMTT. 

(Supreme  Oourt  of  Missouri,   Division  No.  1. 
Feb.  19.  1002.) 

COUNTY  SCHOOL  FUND  BOND-INTKREST— MIS- 
TAKE! IN  COMPUTATION— PBTITION  FOR  RB8- 
TITUTION— NECBSSITY  Or  ALLBGINO  FRAUD 
—  SUFFICIENCY  -  DBTBRMINATION  —  MIS- 
TAKB  OF  LAW  —  PRBSUUPTION  —  MOHT  TO 
COMPOUND  INTBRIiST. 

1.  A  petition  against  a  county  diargod  that 
plaintiff  went  to  the  county  clerk  to  pay  the 
amount  due  on  his  school  fund  bond,  trusting 
to  the  clerk  to  calcnlate  the  interest,  and  thnt 
the  clerk  made  a  mistake  in  aneh  calculation, 
and  that  plaintiff  paid  the  same  in  the  belief 
that  it  was  correct  Held  to  aver  a  mistake 
against  which  he  was  entitled  to  relief. 

2.  A  petition,  predicatini;  plaintiff's  right  of 
recovery  solely  on  a  mistaiLe  in  the  calculatioD 
of  interest  by  the  payee,  need  not  allege  any 
actual  fraud  iu  the  computation,  and  that  the 
overpayment  was  induced  thereby. 

8.  In  determining  the  snffldency  of  a  petltioD 
to  recover  an  overpayment  of  interest  on  a 
bond,  alleged  to  have  been  induced  b^  a  mistake 
of  the  payee,  on  whom  plaintiff  relied  to  prop- 
erty compute  the  same,  it  cannot  be  assumed 
that  the  overpayment  arose  from  a  pare  mis- 
take of  law.  due  to  a  miscoDstmction  of  the 
bond  by  plaintiff,  l}ecanse  the  amonnt  paid  by 
him  shows  a  compntation  ou  such  a  miscon- 
stmction. 

°  4.  A  bond  provided  for  the  payment  of  the 
principal,  with  interest  from  date,  and  "all 
interest"  not  punctually  paid  was  to  bear  inter- 
est at  the  same  rate  as  the  principal.  Htid, 
that  the  term  "all  interest,"  as  used  therein, 
applied  solely  to  defaulted  interest  on  the  prin- 
cipal, and  compounding  interest  on  the  de- 
faulted interest  was  unauthorized. 

Appeal  from  circuit  court  <3atroU  county; 
W.  W.  Rucker,  Judge. 

Action  by  J.  S.  Williams  against  Carroll 
county.  From  a  Judgment  for  defendant 
plaintiff  ai^[>eals.    Reversed. 

This  Is  an  action  to  recover  $156.39,  al- 
leged to  have  been  erroneously  and  mistaken- 
ly paid  by  plaintiff  to  defendant  In  paying  off 
a  certain  school  fund  bond.  On  January  8, 
1887,  plaintiff  borrowed  from  the  school  fond 
of  Oorroll  county  the  sum  of  $2,000,  and  th« 
bond  ta  question  was  given  therefor.  Inter- 
est was  paid  to  February  1,  18*00,  and  on  the 
7tb  day  of  February,  18SH,  there  was  pal«^ 
on  account  of  tntereet  ^^  tnriher  sum 
$160.    Afterwards  "    ''    ' 
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payment  of  Interest  This  ccmtroTersy  arises 
over  the  mistake  of  the  county  clerk  In  com- 
puting the  amount  due  on  the  bond.  Omit- 
ting caption,  the  petition  Is  as  follows: 
"Plaintiff  for  his  cause  of  action  states  that 
on  the  3d  day  of  Jannary,  1887,  be  borrowed 
from  the  defendant  county  the  sum  of  two 
thousand  ($2,000.00)  dollars,  and  executed 
therefor  his  bond,  which  Is  In  words  and 
figures,  as  follows,  to  wit:  'County  School 
Fund.  $2,000.00.  Twelve  months  after  date 
we  promise  to  pay  to  Carroll  county,  to  the 
use  of  the  county  school  fmid  of  said  connty, 
the  sum  of  two  thousand  dollars,  for  value 
received,  with  Interest  at  the  rate  of  eight 
per  cent,  per  annum  from  date  till  paid,  and 
payable  on  the  first  day  of  February  In  each 
year,  unless  otherwise  ordered  by  the  Car- 
roll county  court.  And  It  Is  agreed  that  In 
case  of  default  In  the  payment  of  the  Inter- 
est, or  failure  of  the  principal  In  this  bond 
to  give  additional  security  when  thereto  law- 
fully required,  both  the  principal  sum  and 
Interest  shall  become  due  and  payable  forth- 
with, and  that  all  Interest  not  punctually 
paid  shall  bear  Interest  at  the  same  rate  as 
the  principal.  Witness  our  hands  and  seals 
this  8d  day  of  January,  A.  D.  1887.  J.  S. 
WUUams.  [Seal.]  J.  W.  Edmonds.  [Seal.] 
Bradley  A.  WUmot  [Seal.]'  Plaintiff  tor- 
thet  says:  That  at  the  same  time  and  on 
the  same  date,  and  as  security  for  said  bond, 
be  executed  a  'county  mortgage'  on  lands  be- 
longing to  bim  In  Carroll  county,  Missouri, 
described  as  follows,  to  wit:  The  north  half 
of  the  south  half  of  section  thirteen  (13), 
township  flfty-flve  (55),  range  twenty-three 
(23);  said  mortgage  being  recorded  In  Book 
29,  at  page  434,  of  the  records  in  the  office  of 
the  recorder  of  deeds,  In  Carroll  county,  Mis- 
souri; said  bond  and  mortgage  being  hereto 
attached,  and  marked  Exhibits  'A'  and  'B,' 
respectively.  That  said  bond  and  mortgage 
fully  set  forth  and  express  all  of  the  condi- 
tions and  terms  upon  which  said  sum  of  $2,- 
000  was  borrowed.  That  the  Indorsements 
on  the  back  of  said  bond  are  as  follows,  to 
wit:  'Feb.  8,  1888,  by  Interest  on  within  to 
amt.,  $160.00.  March  4,  '80,  by  Interest  on 
within  to  Feb'y  1,  1880,  $175.00.  Nov.  6, 
1890,  by  Interest  on  within  to  Feb'y  1,  1800, 
$170.00.  Feb'y  7,  1894,  by  Interest  on  with- 
in to  amt,  $160.00.'  That  said  indorsements 
correctly  represent  the  dates  and  amounts  of 
all  payments  made  by  plaintiff  on  said  bond, 
up  to  the  6th  day  of  October,  1897.  That  on 
said  date,  October  S,  1897,  plaintiff.  Intending 
to  pay  off  and  discharge  said  bond  In  full, 
paid  to  defendant  thereon  the  sum  of  thirty- 
three  hundred  and  ninety-eight  and  i«/ioo 
($3,306.14)  dollars.  That  said  sum  so  paid 
was  by  the  clerk  of  the  county  court  of  said 
defendant  connty  computed  to  be  the  amount 
due  on  said  bond  at  said  date  of  payment 
and  that  plaintiff,  relying  on  said  computa- 
tion and  believing  it  to  be  correct  and  with- 
ont  himself  making  any  computation,  paid 
said  sum  of  $3,398.14.    That  said  computa- 


tion was  erroneous,  and  not  correct.  That 
there  was  not  due  on  said  bond  at  that  time 
$3,398.14.  That  said  sum  was  paid  to  de- 
fendant by  mistake,  and  under  the  mistaken 
belief  that  said  sum  was  still  due  on  said 
bond,  and  that  It  was  necessary  for  plain- 
tiff to  make  said  payment  In  order  to  release 
his  land,  above  described,  from  the  lien  of 
said  county  mortgage.  Plaintiff  states  that 
the  error  of  said  computation,  made  by  said 
clerk,  consisted  In  charging  compound  in- 
terest and  not  simple  interest  on  the  Intwest 
that  became  and  was  due  on  the  principal 
sum  of  said  bond;  that  the  amount  of  com- 
pound Interest  so  computed,  on  the  interest 
due  on  said  bond,  was  $156.36  in  excess  of 
simple  interest  thereon;  and  that  in  accept- 
ing said  computation  of  said  clerk,  this  plain- 
tiff was  ignorant  of  the  fact  of  said  error  of 
said  clerk.  Plaintiff  further  states  that  said 
sum  of  $3,898.14  so  paid  by  him  as  aforesaid 
was  $156.36  in  excess  of  the  actual  amount 
due  on  said  bond  on  the  said  date  of  pay- 
m«it  and  that  on  the  6th  day  of  April,  1898, 
he  made  demand  in  writing  of  defendant  for 
the  return  of  said  $156.36;  that  plaintiff  re- 
fused and  still  refuses  to  return  the  same, 
and  now  wrongfully  retains  and  withholds 
said  sum  of  $156.36  from  plaintiff.  Where- 
fore plaintiff  prays  Judgment  against  said  de- 
fendant for  the  recovery  of  one  hundred  and 
fifty-six  and  »«/ioo  ($15^36)  dollars,  wlOi  8 
per  cent  Interest  thereon  from  the  6th  day 
of  April,  1898,  together  with  his  costs  Iierein 
expended."  To  this  petition  defendant  de- 
mtured,  on  the  ground  that  the  facts  stated 
are  not  sufficient  to  constitote  a  cause  of  ac- 
tion. The  circuit  court  held  the  petition  in- 
sufficient and,  plaintiff  declining  to  plead 
further,  final  Judgment  was  rendered  for  de- 
fendant on  the  demurrer;  and  plaintiff  brings 
the  case  here  on  appeaL 

Geo.  D.  Williams,  for  appellant  S.  J. 
Jones,  for  respondent 

ROBINSON,  J.  (after  stating  the  facts). 
Does  the  petition  state  a  cause  of  action?  It 
Is  claimed,  first  by  respondent  to  be  fatally 
defective,  "because  It  does  not  allege  a  mutu- 
al mistake  of  facts,  and  because  It  does  not 
allege  that  the  calculation  of  Interest  on  the 
bond  In  question  by  the  county  clerk  was  the 
result  of  a  mistake."  Tb\a  Is  a  clear  misap- 
prehension of  the  petition.  The  basis  of  re- 
covery assumed  In  the  petition  Is  the  mistake 
of  the  county  clerk  in  charging  or  calculating 
compowid  Interest  when  simple  interest  on- 
ly was  contemplated  by  the  bond.  Ixmking, 
then,  at  the  allegations  of  the  petition,  it  Is 
clear  that  a  mistake  committed  by  the  clerk 
in  calculating  the  Interest  is  averred.  The 
petition  In  effect  charges  that  the  plaintiff 
went  to  the  clerk,  and  stated  that  be  had 
come  to  pay  the  amount  due  on  bis  b<Hid, 
trusting  to  the  latter  to  calculate  the  Interest 
and  compute  the  amount  due  thereon;  and 
this  the  clerk  undertook  to  do,  bat  made  a 
mistake  In  calculating  the  interest  and  there- 
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upon  the  plaintiff  paid  the  same  in  the  belief 
of  the  correctness  of  such  computation,  witb- 
ont  attempting  to  verify  the  same.  This  is 
such  a  mistake  as  a  court  will  give  Its  aid 
to  correct,  and  with  respect  to  which  the 
plaintiff  has  a  clear  right  of  restitution. 
The  plaintiff,  according  to  the  allegations  of 
the  petition,  having  overpaid  the  defendant 
$156.36  more  than  he  was  bonnd  by  the  con- 
tract to  pay,  by  reason  of  a  mistake  in  the 
calculation  of  the  interest  by  the  connty 
clerk,  in  whom  the  plaintiff  had  placed  full 
reliance,  is,  we  think,  entitled  to  the  amount 
of  such  overpayment  Boon  v.  Miller's  Ex'rs, 
16  Mo.  457;   Wilson  v.  Boughton,  50  Mo.  17. 

Respondent's  next  contention  is  that  the 
petition  is  defective  because  it  does  not  al- 
lege  "that  the  connty  clerk  purposely  or  by 
false  or  fraudulent  misrepresentations  mis- 
led plaintiff,  and  that  on  account  of  such  rep- 
resentations plaintiff  was  induced  to  make 
the  alleged  payments."  There  is  nothing  in 
this  point,  for  the  reason  that  plaintiff's  right 
of  recovery  is  predicated  solely  on  the  mis- 
take of  the  clerk  in  the  calculation  and  com- 
putation of  Interest  There  is  no  pretense 
that  an  actual  fraud  was  perpetrated  on  the 
plaintiff,  nor  is  such  an  allegation  necessary 
to  entitle  him  to  recover  the  overpayment 
made. 

It  Is  further  insisted  by  respondent  that 
"the  petition  shows  on  its  face  that  the  pay- 
ment made  was  not  the  result  of  a  mistake 
of  fact,  but  a  mistake  of  law."  While  there 
is  no  doubt  of  the  general  proposition,  urged 
by  respondent  that  where  a  payment  like 
the  one  made  by  plaintiff  is  under  a  mistake 
of  law  pure  and  simple,  when  all  the  facts 
are  known  and  understood,  the  law  furnishes 
him  no  relief,  it  is  equally  clear  that  where 
parties  act  under  a  mistake  as  to  the  fact 
and  one  party  gets  an  advantage  by  reason 
of  such  mistake,  relief  will  be  granted.  This 
court  cannot  assume  that  the  payment  made 
by  plaintiff  in  this  case  arose  from  an  erro- 
neons  construction  of  the  bond  by  plaintiff, 
because  the  amount  paid  by  him  shows  a  cal- 
culation and  computation  on  such  a  construc- 
tion of  the  bond.  According  to  the  allega- 
tions of  the  petition,  the  payment  made  In 
excess  of  the  amonnt  of  the  bond  with  sim- 
ple interest  was  the  result  of  a  mistake  of 
fact,  caused  by  the  Improper  computation  of 
Interest  made,  not  by  the  plaintiff,  but  by 
one  on  whom  he  relied  to  make  the  compu- 
tation properly,  and  Xhert  ought  to  be  no 
doubt  as  to  his  right  of  relief  from  the  con- 
sequences of  such  a  mistake;  otherwise,  from 
a  simple  mistake  of  fact,  that  plaintiff  was 
led  into  by  giving  his  confidence  to  the  clerk 
of  the  county  court,  the  defendant  county 
would  obtain  an  unjust  advantage  over  the 
plaintiff. 

The  only  remahiing  point  requiring  consid- 
eration, then,  la  whether  the  bond  in  ques- 
tion Is  a  compound  or  a  simple  Interest  bear- 
ing abligation.  It  is  conceded  the  statute 
as  It  stood  at  the  time  of  the  execution  of 


the  bond  did  not  require  the  Interest  to  be 
paid  annually,  leaving  that  matter  entirely 
to  the  agreement  of  the  parties.  The  bond  in 
this  case,  however,  provides  that  the  Inter- 
est shall  be  paid  annually.  The  first  clause 
of  the  bond  simply  provides  for  the  payment 
of  the  principal  sum  12  months  after  date 
thereof,  with  8  per  cent  interest  thereon 
from  date.  By  the  second  paragraph  It  Is 
provided  "that  all  interest  not  punctually 
paid  shall  bear  interest  at  the  same  rate  as 
the  principal."  Clearly  this  clause  refers  to 
interest  earned  by  the  principal,  and  does  not 
include  Interest  on  Interest  The  term  "all 
interest"  as  used  in  the  bond,  was  evidently 
intended  to  apply  to  the  defaulted  interest  on 
the  principal  sum.  The  plain,  unequivocal 
language  of  the  bond  provides  that  all  inter- 
est not  punctually  paid  shall  bear  the  same 
rate  as  the  principal,  vis.,  8  per  cent.  But 
this  does  not  authorize  the  compounding  of 
interest  on  interest  While  the  plaintiff's  ob- 
ligation to  pay  interest  rendered  him  liable 
for  8  per  cent  simple  Interest  on  the  de- 
faulted Interest  yet  it  does  not  mean  com- 
pounding Interest  on  such  interest  16  Am. 
&  Eng.  Enc.  Law,  p.  1074.  There  is  no  pro- 
vision in  the  bond  that  the  Interest  when 
due  and  not  paid,  became  a  part  of  the  prin- 
cipal, and  thereafter  bore  the  same  inter- 
est as  would  seem  to  be  necessary  where  in- 
terest is  sought  to  be  compounded.  Com- 
pound interest  having  been  computed  by  the 
county  clerk  on  the  bond,  as  the  amount  paid 
clearly  indicates,  and  upon  such  computation, 
in  Ignorance  of  such  error,  and  acting  under 
the  mistaken  belief  that  the  Interest  had  been 
correctly  calculated,  the  plaintiff,  having  so 
overpaid  the  bond,  la  entitled  to  recover  the 
excess.  It  follows  that  the  circuit  court 
erred  in  sustaining  the  demurrer. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded. 

BRACE,  P.  J.,  and  MARSHALL  and  VAL- 
LIANT,  JJ.,  concur. 


YBAMANS  et  nx.  v,  LEPP. 

(Supreme  Court  of  Missouri,   Division  No.  1, 
Feb.  19,  1902.) 

TAXATION— SEPARATE    TRACTS    OR    LOTS-II,. 

LBQAt  SALES— SUIT  TO  SET  ASIDB— 

TENDER— PRESUMPTION. 

l.The  terms  "tract"  or  "lot"  in  R«v.  Si 
1889,  t  7703,  providing  each  tract  or  lot  shall 
be  chargeable  with  its  own  taxes,  and  section 
76S3,  providing  that  the  judgment  for  taxes 
shall  state  the  amount  of  taxes  due  on  each 
tract  or  lot,  and  decree  that  the  real  estate, 
or  GO  much  thereof  as  may  be  necessary  t« 
satisfy  the  judgment,  be  sold,  are  used  as  de- 
fined in  section  7553,  providing  the  assessor 
shall  consolidate  all  lands  owned  by  one  per- 
son in  a  section,  and  all  lands  owned  by  one 
person  in  a  block,  into  one  tract  or  lot,  where  It 
IS  practicable,  and  section  7664,  providing  each 
tract  and  lot  shall  be  assessed  separately,  but 
all  land  in  a  section  and  lota  In  a  block,  owned 
by  one  person,  which  are  contignooa  or  can  b* 
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oonaoUdatod,  thcll  be  raJacd  as  one  tnct  or 
loL 

2.  Where  several  tracts  of  land  are  properly 
Bsaeased  separately,  the  sale  of  all  In  bulk  for 
the  total  of  all  the  taxes  In  inTalid,  heiag  a  eon- 
traT«ntiou  of  Rev.  St  1869,  |  7703,  eE«i«u« 
each  tract  with  its  own  taxes. 

5.  Where  land  lies  in  the  same  section,  is 
contiguous,  can  be  consolidated  into  one  tract, 
and  is  owned  by  the  same  persons,  it  will  be 
{resumed,  in  the  absence  of  anything  to  the 
contrary,  that,  as  provided  by  Rer.  SL  t  79&1, 
it  was  XBsesscd  as  one  tract. 

4.  Violation  of  Rer.  St.  ISBO.  ^  7683,  feqnlr- 
ing  subdivision  of  land  iu  sale  for  taxes,  while 
cot  rendering  the  sale  void,  authorizes  It  to  be 
set  aside  on  a  direct  proceeding  in  eqnlty 
against  the  purchaser. 

6.  A  legal  tender  is  aet  neccasary  for  main- 
teuance  of  bill  in  equity  to  set  aaide  a  tax 
deed,  but  it  is  enough  that  the  owner  offered 
to  pay  the  purchaser  the  amount  he  paid,  with 
costs  and  expeuses,  and  renews  such  offer;  and, 
even  without  the  offer,  equity  may  grant  tiie 
relief  on  terms. 

Aj)peal  from  circuit  court,  Jefferson  county. 

Suit  by  Stephen  M.  Yeamans  and  wife 
agnlost  Henry  Lepp.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Reversed. 

This  la  a  bill  in  equity  to  set  aside  a  sbex^ 
Iff's  deed  to  tbe  defeodant,  made  under  a 
special  fl.  fa.  issued  upon  a  Judgment  for 
tazca,  aBMontlng  to  (9.75,  and  costs,  $15.18, 
assessed  against  tbe  S.  ^  of  tiie  N.  W.  M, 
and  S.  W.  14.  afid  W.  %  of  the  S.  W.  ^  of 
the  N.  B.  ^  of  section  2S,  township  39,  range 
4  E.,  in  Jefferson  county,  containing  seo 
acres,  being  tbe  propnty  of  the  plaintiffs. 
Ibe  petition  alleges  that  la  June,  1S87,  tte 
plaintiffs  were  made  defendants  In  a  tax  suit 
filed  In  Jefferson  county  by  the  tax  collector 
of  that  coonty  to  recover  said  taxes  assessed 
against  said  land;  that  at  the  Septonber 
term,  1S97,  a  Judgment  was  rendwed  for  said 
taxes  and  costs,  and  foreclosing  the  Iloi  of 
the  state  upon  said  land -therefor;  that  oa 
October  7,  1S87,  a  special  execution  was  is- 
sued to  the  sheriff,  commanding  him  to  sell 
said  land,  or  so  much  thereof  as  was  neces- 
sary, to  satisfy  the  debt  and  costs;  that  the 
sheriff  sold  the  said  land  to  defendant  for 
$190,  and  made  him  a  deed  thereto,  under 
which  the  defendant  now  claims  the  land. 
Tbe  petition  then  alleges  the  following: 
"Plaintiffs  claim  that  said  land  is  reasonably 
worth  the  sum  of  ?800,  and  that  at  said  sale 
of  said  land  the  sheriff  wholly  violated  the 
law  and  the  commands  of  the  execution  In 
this  respect:  that  he  did  not  offer  for  sale 
the  said  land  In  Its  subdivision,  or  In  any 
natural  or  artificial  subdivision  of  tlie  same; 
and  plaintiffs  allege  that  any  one  of  said 
natural  subdivisions  would  have  sold  tor 
more  than  enough  to  pay  said  debt  and  costs, 
leaving  remaining  for  these  plaintiffs  the 
larger  part  of  said  260  acres  of  land,  bnt  tbat, 
unmindful  of  his  dnty  to  these  plaintiffs,  tbe 
said  sheriff,  at  the  request  of  parties  Interest- 
ed In  tbe  sacrifice  of  plaintiffs'  land,  and 
wholly  unmindful  of  the  commands  of  the 
execution  and  his  duty  to  the  plaintiffs,  never 
once  offered  said  land  In  smaller  divisions 
than  the  whole,  whereas  the  land  has  three 


natural  subdivlsloua,  one  of  20,  one  of  80, 
and  one  of  IflO  acres,  and  that  the  said  80- 
acre  and  160«cre  subdivision  of  tlie  whole 
could  have  been  conveniently  divided  into  at 
least  six  subdivisions  of  40  acres  each,  and 
so  sold,  but  tbe  said  shrariff  proceeded  to  sell 
the  whole,  thus  attempting,  in  the  interest  (rf 
parties  interested  in  acquiring  all  of  said 
land,  to  confiscate  the  whole  of  tbe  property 
of  tbe  plaintiffs  in  an  unlawful  and  illegal 
way,  (or  about  one-quarter  of  Its  reasonable 
value,  bnt  fbr  vrfaich  he  realised  on  said  il- 
legal sale  tbe  sum  of  $190,  or  about  seven 
times  the  taxes  and  costs,  or  the  amount  of 
said  Judgment  Plaintiffs  show  that  tliere  is 
now  In  the  bands  of  the  sheriff  of  said  coun- 
ty tbe  sum  of  $146.07,  the  proceeds  in  excess 
of  tiie  amount  of  said  Judgment,  and  that 
tbese  plaintlffa  Isave  refused  to  receive  the 
same,  bnt  they  here  now  request  that  this 
honorable  court  by  its  order  have  tbe  same 
paid  into  this  court  to  await  the  final  dispo- 
sition of  this  suit;  that  plaintiffs  have  offer- 
ed before  the  Institution  of  this  suit  to  re- 
imburse and  pay  the  said  defendant.  Lepp. 
his  money,  costs,  and  expenses,  if  he  would 
reconyey  said  pvopeeiy  to  plaintiffs,  but  be 
has  refused  so  to  do,  thus  persisting  in  car- 
rying out  the  conspiracy  to  confiscate  the 
whole  of  plaintiffs'  land  to  pay  a  small  Judg- 
ment for  taxes,  and  showing  his  disposition 
to  retain  an  illegal  and  unjust  advantage  of 
plaintiffs.  A  plat  of  said  land  is  hereto  at- 
tached, marked  'Exhibit  A,'  showing  the  po- 
sition of  said  land  and  the  sabdlvisions  of 
the  same,  any  one  of  which  would  have  sold, 
as  platntiffs  believe,  for  sufficient  to  satisfy 
and  discharge  said  debt  and  costs.  Platntiffs 
here  now  offer  to  pay  to  said  defendant 
Lepp,  the  said  amount  of  money  by  bim  bid 
for  said  land,  or  so  much  th»eof  as  will  be 
necessary.  In  addition  to  said  $146.67,  to 
equal  the  amount  of  his  bid,  $190.  Plain- 
tiffs show  iixtit  they  bad  no  knowledge  of  said 
sale,  nor  as  to  tbe  time  or  place  when  the 
same  wIm  to  be  sold,  until  some  months  after 
tbe  sale;  that  they  never  consented  to  nor 
requested  that  said  land  be  sold  in  a  body; 
that,  bad  they  known  of  the  contemplated 
sale  of  said  land,  they  would  have  directed 
the  sale  of  said  land  In  tracts  or  subdivisions 
as  tbe  law  directs  and  contemplates;  tbat 
plaintiffs  employed  attorneys  to  Institute 
these  proceedings  to  have  said  sale  set  aside 
as  soon  as  they  became  aware  of  the  facts. 
Wherefore  plahitiffs  pray  that  said  sale  be 
set  aside,  that  said  deed  be  canceled  and 
held  for  naught  and  for  such  other  orders 
and  decrees  as  to  the  court  may  seem  equita- 
ble and  just  in  the  premises."  The  defend- 
ant demurred  to  the  petition,  g;enerally  be- 
cause It  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  or  to  entitle  the 
plaintiffs  to  the  eqnitable  relief  sought  and 
specially  because  It  did  not  allege  tbat  the 
plaintiffs  had  tendered  to  the  defendant  be- 
fore the  Institution  of  the  suit  the  amount 
of  the  purchase  price  paid  by  tbe  defendant 
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The  circuit  court  sastalned  tbe  demuirer,  the 
plalntlilB  refviaed  to  plead  further,  a  final 
Judgment  was  rendered  for  the  defendant  om 
demurrer,  and  the  plaintiffs  appealed. 

'Warrat  D.  Isenberg  and  Jos.  G.  Williams, 
for  appellants.  Kleinschmidt  &  Beppy,  for 
responclent 

MABSHALL,  X  (after  stating  the  facts). 
1.  Tlie  question  presMited  for  adjudication 
is  -i^hether  ttie  petition  states  a  cause  of  ac- 
tion.    The  plaintiffs'  eonteation  is  that,  "tlie 
property  being  susceptible  to  division  and 
lieins  one  tract,  a  portion  of  one  section,  all 
connected,  and  sued  on  as  one  tract.  It  tras 
the  duty  ol  the  sheriff  to  aabdivide  the  land 
and  sell  only  so  mnch  aa  'was  necessary  to 
satisfy   the  Judgment  and  costs."     On  the 
contrary,  the  defendant's  contention  is  that 
tbe  proTlsfon  of  Oie  statute  requiring  a  sher- 
iff to  subdlTlde  real  estate  offered  for  sale 
under  execution  is  only  directory,  and,  fm> 
ther,  that,  "there  being  no  allegation  in  the 
petition  tliat  tbe  real  estate  was  assessed 
and  sued  oa  as  one  tract,  or  tiiat  the  lands 
were  owned  by  the  plaintifbi  [the  plaintiffs 
are  Stephen  M.  Yeamans  and  Alice  A.,  his 
wife]  aa  tenants  in  common  or  by  the  entire- 
ty,  each   40-acre   tract   was   liable   for   its 
own  taxes,  and  no  parcel  was  liable  for  the 
taxee  of  any  other."    And  in  support  of  the 
special  demurrer  the  defendant  claims  that 
the  petition  does  not  state  tltat  the  plaintiffs 
tendered  to  the  defendant  the  coat  of  the 
sheriff's  deed,  amonntlng  to  $2.60.    In  other 
words,  the  plaintiffs  contend  that  the  land 
consisted  of  three  legal   dlTlsions,   of   100 
acres,  80  acres,  and  20  acres,  rei^ectiTely, 
and  that  It  was  assessed  as  one  tract,  and 
was  sold  as  one  tract,  wbm,  according  to  the 
command  of  the  special  fi.  fa.  and  of  the 
statute,  tbe  sheriff  should  have  sold  each 
legal  division  separately,   and  should  have 
sold  only  so  much  as  was  necessary  to  satis- 
fy the  debt  and  costs,  while,  on  the  other 
band,  tbe  defendant  contends  that  there  is 
no  allegation  in  the. petition  that  the  land 
Was  assessed  as  one  tract,  that  each  40  acres 
was  liable  for  its  own  taxes,  and  that  no 
parcel  was  liable  for  taxes  assessed  against 
any  other  pared.    In  either  view,  the  result 
is  that  the  drcnlt  court  erred  1b  sustaining 
the  demnrrer.    If  the  land  was  assessed  as 
one  tract  and  sold  as  a  whole,  the  sheriff  did 
not  obey  the  command  of  the  fl.  fa.,  nor  the 
provision  of  the  statute,  and  sell  only  so 
much  as  was  necessary  to  satisfy  the  debt 
*nd  costs,  and,  this  being  a  direct  attack  In 
^ulty,  the  sate  must  be  set  aslda     If,  on 
the  other  band,  each  40  was  assessed  strpa- 
rately,  and  was  only  liable  for  its  own  taxes^ 
then  eatA  40  should  have  been  sold  separate- 
ly, and,  as  the  petition  charges  that  this  was 
iMt  done,  but  that  the  land  was  sold  as  a 
whole  (and  tbe  demuirer  admits  this  fact), 
then  the  sheriff  acted  illegally,  and  the  sale 
must  be  set  aside. 


The  petition  does  not  state  whether  the 
land  was  asaessed  as  one  tract,  or  each  frac- 
tional part  of  tlie  section  separately,  nor  does 
it  state  what  the  form  of  the  Judgment  was, 
but  it  does  state  that  It  was  sold  as  one 
tract  But,  however  It  was  assessed,  the 
sheriff  acted  contrary  to  law  in  selling  it  in 
bulk.  The  statute  (section  7708,  Bev.  St 
18S^  provides  that  "each  tract  of  land  or  lot 
shall  be  chargeable  with  its  own  taxes,  no 
matter  who  is  the  owner,  nor  in  whose  name 
it  Is  or  was  assessed."  Section  7553,  Id., 
which  relates  to  the  arrangement  of  the  as- 
sessor's books,  provides:  "When  any  person 
shall  be  the  owner  or  original  purchaser  of 
a  section,  half  section,  quarter  section  or 
half  quarter  section,  block,  half  block  or 
quarter  block,  the  same  shall  be  assessed  as 
one  tract,  and  tbe  name  of  such  person  pla- 
ced opposite  th«eto,  the  lowest  numbered 
range,  township,  section,  block,  lot  or  sur- 
vey always  to  be  placed  first  in  the  'land 
list.'  The  assessor  sliall  consolidate  all  lands 
owned  by  one  person  in  a  section,  and  all 
town  lots  owned  by  one  person  in  a  square 
or  block,  into  one  tract,  lot  or  call,  where  It 
Is  practicable;  and  toe  any  violation  of  this 
section  in  unnecessarily  dividing  up  the  same 
Into  more  tracts  than  one,  or  more  lots  than 
one,  the  county  court  shall  deduct  from  his 
account  tor  making  the  coimty  assessment 
ten  c«its  for  each  tract  or  lot  not  so  consoli- 
dated." Section  7559,  Id.,  contains  the  same 
provisions.  Secticm  7564^  Id.,  relating  to  the 
valuation  to  be  placed  on  property,  provides: 
"Tbe  assessor  shall  value  and  assess  all  the 
prop^y  on  the  assessor's  books  according 
to  Its  true  ralue  In  money  at  the  time  of  the 
assessment;  and  all  other  personal  property 
shall  be  valued  at  the  cash  price  of  such 
property  at  tbe  time  and  place  of  listing  the 
same  for  taxation.  Each  tract  of  land  and 
town  lot  shall  be  assessed  and  valued  aepa.- 
rately;  but  all  land  In  a  section  and  lots  tat 
a  square  or  block,  owned  by  one  person, 
which  are  contiguous,  or  which  can  be  con- 
solidated into  one  tract  lot  or  call,  shall  be 
valued  as  one  tract  lot  or  call,  as  contem- 
plated in  section  7553."  Section  7682,  Id., 
regulating  snits  to  collect  back  taxes,  pro- 
vides that  "all  lands  owned  by  the  same 
person  or  persons  may  be  included  in  one 
petition  and  in  one  count  thereof,"  etc.  Sec- 
tion 7683,  Id.,  provides:  "The  Judgment  If 
against  the  defendant  shall  describe  the  land 
tQ>on  which  taxes  are  foond  to  be  due;  shall 
state  the  amount  of  taxes  and  interest  fotmd 
to  be  due  upon  each  tract  or  lot,  and  the  year 
or  years  for  which  the  same  are  due,  up  to 
tbe  rendition  thereof;  shall  decree  that  the 
lien  of  the  state  be  enforced,  and  that  the 
real  estate,  or  so  much  thereof  as  may  be 
necessary  to  satisfy  such  Judgment  interest 
and  costs,  be  sold;  and  a  special  fieri  mdas 
shall  be  Issued  thereon,  which  shall  be  exe- 
cuted as  In  other  cases  of  special  Judgment 
and  execution,  and  said  Judgment  shall  be  ' 
first  lien  upon  salfl  \and,"  etc  .So  that  '|„ 
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provisions  of  section  7703,  proTldlng  that 
each  tract  of  land  or  lot  shall  be  chargeable 
only  with  Its  own  taxes,  mast  be  read  and 
construed  In  connection  with  section  7553, 
defining  what  constitutes  a  tract  or  lot 
and  with  section  7SM,  which  requires  the 
assessor  to  value  each  tract  or  lot,  as  defined 
by  section  7S63,  separately,  and  with  sec- 
tlona  7682  and  7683,  which  govern  the  man- 
ner of  bringing  suit  to  collect  back  taxes  and 
the  form  of  the  judgment  to  be  rendered,  and 
the  duty  of  the  sheriff  In  executing  the  spe- 
cial fl.  fa.  In  other  words,  section  7553  re- 
quires all  land  owned  by  the  same  person  in 
the  same  section,  or  all  lands  so  owned  In 
the  same  block,  to  be  consolidated  and  treat- 
ed as  one  tract  or  one  lot;  and  section  7561 
requires  each  consolidated  tract  or  lot  to  be 
assessed  separately,  when  the  land  lies  In 
the  same  section  or  the  lots  He  in  the  same 
square  or  block,  and  If  they  are  contiguous 
or  can  be  consolidated  into  one  tract,  lot,  or 
call.  It  1b  in  thia  sense  that  the  terms 
"tract"  or  "lot,"  as  used  In  section  7703  and 
In  section  7683,  were  employed  by  the  law- 
makers when  they  enacted  those  sections. 

The  defendant's  contention  that  each  40 
acres  is  liable  for  its  own  taxes  is  therefore 
untenable.  Bnt,  as  shown  herein,  even  if  it 
was  the  proper  construction  to  place  upon 
the  statute,  the  sale  in  the  case  at  bar  la 
unlawful,  because  the  2C0  acres  were  sold 
in  bulk,  and  not  separately,  as  40-acre  tracts. 
The  land  in  controversy  lies  in  the  same  sec- 
tion, Is  contiguous,  could  be  consolidated  in- 
to one  tract,  and  Is  owned  by  the  same  per- 
sons; and  while  It  is  true  the  petition  does 
not  state  that  it  was  assessed  as  one  tract, 
still  the  law  required  It  to  be  so  assessed 
and  listed,  and  it  will  be  presumed.  In  the 
absence  of  averment  or  proof  to  the  con- 
trary, that  the  officers  charged  with  the  as- 
sessment and  collection  of  the  taxes  did 
their  duty  and  assessed  It  as  one  tract  Len- 
ox V.  Harrison,  88  Mo.  491;  Mathlas  v. 
O'Neill,  94  Mo.  520,  6  8.  W.  253;  Blodgett  V. 
Schaffer,  94  Mo.  652,  7  S.  W.  436;  Agan  v. 
Shannon,  103  Mo.  661,  15  S.  W.  757;  State 
V.  Bank  of  Neosho,  120  Mo.  161,  25  S.  W.  372. 
Hence  the  petition  must  be  construed  as 
charging  that  the  200  acres  were  treated  aa 
one  tract  lo  the  assessment  in  the  suit  for 
taxes,  and  in  the  Judgment  and  that  the 
Judgment  and  special  fi.  fa.  commanded  the 
sheriff  to  sell  the  land,  or  only  so  macb 
thereof  as  was  necessary  to  satisfy  the  Judg- 
ment interest  and  costs.  The  petition 
charges,  and  the  demurrer  admits,  that  It 
was  not  necessary  to  sell  the  whole  tract  to 
satisfy  the  Judgment  which  was  for  only 
fO.75  and  the  costs,  which  amounted  to  only 
$15.18,  aggregating  $24.93,  with  Interest 
from  September,  1897,  the  date  of  the  Judg- 
ment to  the  date  of  the  sale,  which  date  is 
not  stated,  but  is  alleged  to  have  occurred 
before  this  suit  was  begun  on  August  12, 
1898;  and  it  further  alleges  that  the  sheriff 
did  aell  the  land  in  balk,  and  that  it  brought 


$190,  or  about  seven  times  the  amonnt  of  the 
Judgment  interest  and  costs,  and  that  the 
land  waa  really  worth  $800.  '£be  iietltloii 
further  charges  that  the  land  was  easily 
susceptible  of  dlvIsICHi  and  sale  either  ac- 
cording to  the  recognized  portions  of  the  sec- 
tion, as  established  by  the  United  States 
surveys  and  recognized  by  chapter  150,  Rev. 
St  1889,  In  which  the  three  parts  lay,  oe  In- 
to even  smaller  aubdlvtslons,  and  that  a  sale 
of  even  the  smallest  subdivision  wonid  have 
yielded  enough  to  pay  the  whole  amount 
of  the  Judgment  interest  and  costs.  This 
is  not  only  sufficiently  averred,  but  the 
amount  realised  at  the  sale  shows  that  it 
was  not  necessary  to  sell  the  whole  tract  in 
order  to  produce  enough  money  to  pay  the 
Judgment  interest  and  costs.  The  petition, 
therefore,  clearly  stated  a  violation  of  duty 
by  the  sheriff  under  the  statute,  which  enti- 
tles the  plaintiffs  to  have  the  sale  set  aside 
upon  terms.  In  reaching  this  conclusion  the 
case  of  State  v.  Sargeant  76  Mo.  557,  has 
not  been  overlooked.  That  case  is  clearly 
distingulBhable  from  the  case  at  bar  in  this: 
that  the  Judgment  was  against  each  lot  sep- 
arately, and  the  fl.  fa.  commanded  the  sher- 
iff to  sell  each  lot  separately,  and  in  the  far- 
ther particular  that  sections  7553  and  7555 
do  not  apply  to  the  city  of  St  Louis,  in 
which  Jurisdiction  that  case  arose,  and 
where  a  different  method  of  assessing  and 
collecting  taxes  Is  provided  by  the  charter 
of  that  city.  Article  5,  charter  of  St  Louis 
(pagQ  2112,  2  Rev.  St  1889). 

Ck>unBeI  for  defendant  cite  Rector  t. 
Hartt  8  Mo.  448,  41  Am.  Dec.  650,  Bonldln 
V.  Ewart  «3  Mo.  330,  and  Lewis  v.  Whit- 
ten,  112  Mo.  318,  20  S.  W-  617,  as  authority 
for  the  claim  that  the  provisions  of  the  stat- 
utes requiring  a  sheriff  to  subdivide  a  tract 
of  land  s(rid  under  execution  based  upon  a 
general  Judgment  or  upon  a  special  Judg- 
ment for  taxes  is  only  directory,  and  con- 
tend that  'the  failure  of  the  sheriff  to  comply 
with  the  statute  in  this  regard  does  not  ren- 
der the  sale  void  or  affect  the  title  of  the 
purchaser.  Those  cases,  and  others  that 
might  be  cited,  do  hold  that  such  violation 
of  duty  by  the  sheriff  does  not  render  the 
sale  void,  so  that  the  title  conveyed  by  the 
sale  can  be  attacked  ctrilaterally;  but  those 
cases  also  hold  that  the  sale  may  be  attack- 
ed directly,  either  by  a  proper  motion  at 
the  proper  time,  in  the  court  that  rendered 
the  Judgment  and  while  the  matter  is  still 
within  the  control  of  the  court  or  by  a  bill 
in  equity,  and  In  this  way  the  sale  may  be 
set  aside.  This  Is  a  direct  proceeding  in 
equity,  and  hence  is  within  the  rule. 

It  only  remains  to  consldw  whether  the 
petition  sufficiently  alleges  a  tender;  for,  of 
coarse,  a  court  of  equity  would  not  set  aside 
the  sale,  except  upon  equitable  terms.  The 
allegation  of  the  petition  is  "that  plaintiffs 
have  offered  before  the  institntion  of  this 
suit  to  reimburse  and  pay  the  said  defend- 
ant Lepp,  bis  nroney,  costs,  and  ezpenaea, 
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If  be  wonld  recmtTey  nld  property  to  plain- 
tifls,  bnt  he  has  refused  bo  to  do";  and  It 
further  offers  to  pay,  Lepp  "the  amount  of 
money  by  him  bid  for  said  land,  or  so  much 
thereof  as  will  be  necessary,  In  addition  to 
said  $146.57  [which  Is  the  balance  of  the 
$190  bid  by  Lepp  at  the  sheriff's  sale  after 
paying  the  Judgment,  interest,  and  costs],  to 
equal  the  amount  of  his  bid  of  $190."  This 
Is  not  a  direct  averment  of  a  tender  in  its 
legal  sense,— that  is,  an  offer  of  the  money; 
but  it  does  allege  and  offer  to  pay  the 
amount  the  defendant  bid  and  paid  for  the 
land,  with  all  his  costs  and  expenses,  and 
that  the  defendant  refused  the  offer,  and  it 
renews  the  offer,  and  this  is  all  that  is  nec- 
essary In. equity.  Whelan  t.  Eeilly,  61  Mo. 
5C5.  And,  even  If  no  offer  was  so  made,  a 
court  of  equity  has  power  to  impose  the 
terms  upon  which  It  will  lend  its  aid,  and 
would  require  the  amount  paid  to  be  refund- 
ed as  a  condition  precedent  to  granting  the 
reUef.  Kline  y.  Vog»J.  9e  SI-.  239,  1  8.  W. 
733,  2  8.  W.  408. 

It  is  further  contended  that  as  the  sheriff, 
who  has  possession  of  the  $146.67,  balance 
aforesaid,  is  not  a  party  to  this  action,  the 
court  cannot  order  that  sum  returned  to  the 
defendant,  or  the  plaintiff,  or  any  one  else. 
But  this  does  not  Impair  the  power  of  the 
court  to  set  aside  the  sale,  and  to  require 
the  plaintiffs  to  reimburse  the  defendant; 
for  the  court  could  impose  those  terms  upon 
the  plaintiffs,  and  it  would  rest  with  them 
to  produce  the  necessary  amount  of  money. 
If  the  funds  in  the  hands  of  the  sheriff 
were  not  arailable  to  the  plaintiffs,  for  the 
reascm  glren  by  the  defendant,  the  plaintiffs 
would  have  to  get  that  amount  from  other 
sources.  However,  as  this  case  must  be  re- 
tried, the  plaintiffs  should  be  granted  leave 
to  amend  by  mailing  the  sheriff  a  party  de- 
fendant if  they  are  so  advised. 

The  circuit  court  erred  in  sustaining  the 
demurrer  to  the  petition,  and  its  Judgment 
is  therefore  reversed,  and  the  cause  remand- 
ed to  be  proceeded  with  In  accordance  here- 
with.   AU  concur. 


STATB  T.  ARMSTRONO. 

(Snpreme  Court  of  Missouri,  Division  No.  2, 

Feb.  4,  1902.) 

RAPES-ORAND  AND  PETIT  JURY— INDICTMENT 
—  BVIDBINCB  —  CONFESSIONS  —  ADMISSIBIL- 
mr-INSTRtJCnONS-REMARKB  OF  C0UN8HU 

1.  An  Indictment  for  rape,  averring  that  de- 
fendant did  "in  and  upon  T.  uulawfully,  v1<k 
lently,  and  feloniously  malse  an  assault,  and 
lier,  the  said  T.,  then  and  there  unlawfully, 
forcibly,  and  against  her  will  did  ravish,"  suf- 
ficiently charges  that  T.  is  of  the  female  sex. 

2.  An  objection  that  an  indictment,  indorsed 
"John  L.  Olark,  Foreman  of  the  Grand  .lury," 
was  Dot  indorsed  by  the  duly  appointed  fore- 
man, was  untenable,  thouirh  in  the  transcript 
sent  on  change  of  venue  ttie  typewriter  made 
the  record  state  that  the  "court  appoints  John 
U  Oalrk  as  foreman,"  where  the  full  entry  of 
Oka  impanding  of  the  grand  Jury  showed  that 
JAa  U  Clark  waa  duly  summoned  and  sworn, 
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and  It  appeared  that  no  such  person  as  "Calrk" 
was  a  member  of  the  panel,  and  the  record  re- 
cited that  the  indictment  was  "by  the  court 
examined  and  found  to  be  indorsed  'A  true  bill' 
by  the  foreman,  John  L.  Clark." 

3.  An  objection  that  the  grand  juror  "Charles 
Hallm,"  as  his  name  appeared  in  the  transcript 
on  change  of  venue,  was  not  impaneled,  char- 
ged, and  sworn,  was  untenable,  where  the  rec- 
ord showed  that  Charles  Hall  was  duly  sum- 
moned, impaneled,  charged,  and  sworn,  and 
that  no  such  person  as  "Charles  Hallm'  was 
ever  a  member. 

4.  It  was  not  necessary  to  swear  the  jury  to 
try  the  case  before  placmg  them  in  charge  of 
a  sworn  officer,  where  they  were  duly  sworn 
the  following  day,  and  where  no  pretense  was 
made  that  they  were  guilty  of  the  slightest 
impropriety,  and  there  was  no  separation  of  the 
jury  at  any  time. 

5.  Under  Rev.  St  1889,  {  2628,  providing 
that  when  the  argument  is  concluded,  the  jury 
"may  retire  under  the  charge  of  an  officer,  who, 
in  case  of  a  felony,  shall  be  sworn  to  keep 
them  together,"  etc.,  the  special  oath  need  not 
be  administered  to  the  officer  at  the  time  the 
jury  is  placed  in  his  charge. 

6.  A  16  year  old  white  girl  was  overtsken  by 
a  younK  negro,  who  demanded  a  dollar  from 
her.  She  said  she  would  give  him  everything 
she  had  if  be  would  leave  ner  alone.  She  tes- 
tified that  he  dragged  her  from  the  buggy,  and 
struck  her  in  the  face,  etc.,  and  that  she  be- 
came unconscious.  When  she  regained  con- 
sciousness, she  found  her  skirt  down  and  her 
underclothing  torn.  Neighbors  afterwards 
caught  defendant  who  was  identified  by  the 
girl  as  her  assailant.  A  doctor  testified  th&t  he 
found  the  girl  considerably  bruised,  the  hymen 
absent,  and  menstruation  present.  The  girl  tes- 
tified to  a  soreness  never  before  experienced, 
but  could  not  tell  whether  penetration  occurred. 
The  doctor  examined  defendant  some  two  or 
three  hours  after  the  alleged  outrage,  but  dis- 
covered no  stains  on  his  clotliing  or  person. 
The  parties  who  arrested  defendant  testified 
that  ne  had  on  a  frerii  laundered  shirt  His 
mother  and  father  testified  that  he  had  not 
changed  his  shirt  for  several  days.  Alleged 
confessions  of  defendant  were  also  admitted. 
Held,  in  a  prosecution  for  rape,  sufficient  to  go 
to  the  jury. 

7.  A  requested  instruction  is  properly  refused, 
where  covered  by  one  already  given  of  the 
court's  own  motion. 

8.  An  instruction  that  "there  was  no  direct 
evideuce  of  penetration,"  and  invoking  the  rule 
as  to  circumstantial  evidence,  was  properly  re- 
fused, where  two  officers  testified  to  confes- 
sions made  by  accused  that  he  committed  the 
crime. 

9.  The  sheriff  testified  that  on  taking  him  off 
the  train  at  a  certain  point  the  boy  asked  if  a 
mob  at  the  station  were  looking  for  him,  and  he 
replied  he  supposed  so,  but  he  did  not  know; 
that  he  told  the  boy  he  had  better  tell  the 
truth;  that  he  made  no  threats  and  held  out 
no  promises;  that  the  l>oy  thereupon  confessed 
the  crime.  The  boy  denied  makiug  any  confes- 
sion, but  testified  that  the  officer  drew  a  re- 
volver on  him  and  attempted  to  compel  one, 
and  that  he  did  not  know  the  mob  was  after 
him.    Held,  that  the  confession  was  admissible. 

10.  A  deputy  sheriff  testified  that  he  asked  de- 
fendant if  he  knew  he  had  had  a  pretty  narrow 
escape,  that  the  people  were  after  him  pretty 
hard,  etc.,  and  asked  him,  "Did  you  do  it?"  to 
which  defendant  first  nodded  his  head,  and  then 
said,  "Yes,"  and  that  he  did  not  know  why  he 
did  it.  Held,  that  the  confession  was  admis- 
sible. 

11.  Evidence  of  the  finding  of  a  hair  orna- 
ment of  the  prosecutrix  at  the  place  of  the  al- 
leged assault  was  admissible. 

12.  It  was  proper  to  p«nnit  witnesses  to  testify 
as  to  defendant's  age,  ^specially  where  it  bore 
on  Us  capacity  to  coI|^|^t  t^  criTne., 
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13.  Bemarka  of  the  prosetntSn?  attorney,  in 
arguing  a  rape  case,  that  if  the  jury  gave  de- 
fendnnt  a  penitentiary  senteuce  he  could  only 
be  sent  to  the  reform  school  on  account  of  hia 
age,  was  not  ground  for  new  trial,  where 
brought  to  the  attention  of  the  court  by  afflda- 
yit;   uo  exceptioa  being  taken  at  the  time. 

Appeal  from  circait  court,  Platte  county; 
A.  D.  Burnes,  Judge. 

General  Armstrong  was  conrlcted  of  rape, 
and  appeals.    Affirmed. 

B.  C.  Hall,  for  appellant  Tb*  Attorney 
General  and  Jerry  H.  Jeffries,  for  the  State. 

OANTT,  J.  At  tbe  Sefrtember  term,  1800, 
of  tbe  clrcnlt  court  of  Clinton  count7,  the 
defendant,  General  Armstrong,  was  Indicted 
for  rape.  He  applied  for  and  obtained  k 
change  of  Temie  from  Clinton  connty  to 
Platte  county.  He  was  tried  In  tbe  circuit 
conrt  of  Platte  couaty  at  the  December  term, 
1900,  and  convicted,  and  fron  that  convte>- 
tlon  and  his  sentence  thereon  he  appeals. 

Tbe  Indictment  M  In  these  words:  "State 
of  Missouri,  CooBty  of  Clhiton— ss.  In  the 
Clrcnlt  Court,  September  Term,  190©.  The 
grand  jurors  for  the  state  of  &Ilssouri,  sum- 
moned from  the  body  of  Clinton  county, 
charged,  and  sworn,  upo«  their  oatiis  pre- 
sent that  one  General  Armstrong,  late  of  the 
county  aforesaid,  on  the  12tb  day  of  July, 
1900,  at  tl^e  county  of  Clinton,  state  afore- 
said, did  in  and  nx)on  Ivy  B.  Tumey  unlaw- 
fully, violently,  and  feloniously  make  an  as- 
sault, and  her,  tbe  said  Ivy  B.  Turney,  tbea 
and  there  unlawfully,  forcibly,  and  against 
her  wlU  feloniously  did  ravish  and  carnally 
know,  against  the  peace  and  dignity  of  the 
state.  Thomas  W.  Walker,  Prosecuting  At- 
torney. A  true  bill.  .Tobn  L.  Clark,  Fore- 
man of  the  Grand  Jury."  He  was  duly  ar- 
raigned and  entered  hia  plea  of  not  guilty. 

The  evidence  was  In  substance  the  follow- 
ing: Ivy  B.  Tumey,  a  young  white  gJrl  of 
the  age  of  16  years,  lived  at  the  village  of 
Tumey,  in  Clint(»i  county.  Mo.,  on  the  12th 
day  of  July,  1900,  and  had  Mved  there  since 
she  was  8  years  old,  and  gone  to  school.  She 
had  engaged  in  delivering  baking  powders 
on  that  day  to  dlfTerent  families  In  tbe  neigh- 
borhood of  Pcrrin,  another  village  In  said 
county.  She  had  a  buggy  and  horse,  and 
went  alone.  She  started  about  9  o'clock  in 
the  morning  of  July  12,  1900,  from  Perrln, 
to  deliver  the  baking  powders.  She  had 
stopped  at  the  homes  of  several  families. 
After  leaving  Mrs.  Dunn's,  and  while  driv- 
ing along  on  the  public  road  to  the  resi- 
dence of  Mrs.  Carey  to  make  another  de- 
livery of  goods,  she  teetiSed  she  saw  the  de- 
fendant, a  negro  boy,  riding  a  white  horee, 
herding  some  cows  along  the  road.  Between 
Mrs.  Dunn's  and  Mrs.  Carey's  there  was  a 
small  ravine,  out  of  the  sight  of  each  of  theae 
houses.  After  leaving  Mrs.  Dunn's,  she  look- 
ed back,  and  saw  the  defendant  was  follow- 
ing her  In  a  gallop,  whereupon  she  drove 
rapidly  to  get  away  from  him,  but  he  over- 
took btt,  caught  tile  lines,  and  pulled  ber 


borse  to  the  right  sid«  of  tbe  road,  and  aald 
to  her  "Give  ne  a  doHar."  8be  told  hftm  Ae 
would  gtve  him  everything  she  bad  If  be 
wonM  only  leave  her  alon&  At  this,  abe 
says,  be  became  very  angry,  and  gritted  Ms 
teeth,  and  caught  ber,  and  dragged  ber  trmn 
the  buggy,  and  struck  ha  in  the  f ac«.  Sbe 
resisted  him  wttb  all  ber  streagtbt  «ad 
tried  to  scream;  but  he  caught  ber  by  tbe 
throat  and  she  became  anconsciOBB.  Wbea 
she  regained  censcloosness,  she  foond  ber 
Skirt  was  down,  her  miderclethes  torn  and 
rcnnpled,  and  tbe  xiai)kiB  sbe  w«re,  en  ac- 
count of  her  menstmatton  at  the  thne,  re- 
moved. She  saw  Mm  going  down  tbe  road. 
She  drove  flrst  t»  Carey's,  and  stopped  about 
five  minutes,  and  then  she  drove  at  oaee  to 
Mrs.  Boone's,  abont  one-half  mile,  where 
gtte  told  tbe  story  of  ber  frightful  expierlence. 
Mr.  Boone  gathered  two  or  three  neighbors, 
and  they  Immediately  w«nt  to  tbe  boase  of 
defendant's  i>arent8,  took  defendant  in 
charge,  and  carried  him  to  Mr.  Boone's, 
where  the  prosecutrix  was  in  bed,  and  she 
identified  him  positively  as  ber  msaHaBt.  In 
the  meantime  Dr.  Sturgls,  wbe  resided  hi 
Perrtn,  was  called  In,  and  he  testtfied  that  he 
found  prosecutrix  suffering  from  extreme 
nervousness;  her  pntee  aboirt  99.  He  found 
her  right  hip  and  right  side  considerably 
brtrtsed,  and  ber  right  arm  partially  para- 
lyzed. He  made  a  digital  examtoation,  and 
fonnd  the  hymen  absent  and  menstmation 
present.  He  treated  her  seven  or  etgbt  days 
before  she  was  able  to  go  to  her  parents  at 
Tumey.  Prosecntrtx  testified  to  a  soreness 
In  her  private  parts,  which  she  bad  never 
before  experienced,  but  was  unable  to  atate, 
from  her  unconscious  condition,  whether  pen- 
etration had  occurred.  Examination  was 
made  by  Dr.  Stnrgis  of  the  defendant's  per- 
son, but  he  discovered  no  stahis  niran  his 
clothing  or  i>erson  at  that  time,  some  two  or 
three  hours  after  the  alleged  outrage.  The 
witnesses  wlio  arrested  defendant  at  bis  fa- 
ther's testUled  he  had  on  a  freshly  latmdered 
shirt  On  the  other  band,  his  mother  and 
father  testified  he  had  not  changed  his  sbirt 
since  Sunday,  and  tbie  was  on  Thursday. 
The  weather  was  very  warm,  and  the  roads 
dry  and  dusty  at  the  time.  The  defendant 
was  taken  to  Plattsburg,  the  county  seat, 
and,  as  the  indignation  was  very  great  tbe 
sheriff,  Wiser,  took  the  prisoner  to  Kansas 
City  for  safe-keeping  and  to  protect  him 
from  violence.-  On  tb«  14tb  of  July,  the  mar- 
shal of  Plottstiurg,  Mr.  Moody,  and  Joseph 
Shoemaker  were  returning  from  Kansas  City 
with  the  prisoner,  taking  him  to  tbe  Platts- 
burg jail.  It  seems  they  were  in  some  way 
advised  that  a  large  crowd  had  aaaembled  at 
Kearney,  a  station  In  Clay  county  on  the 
road  from  Kansas  City  to  Plattsburg,  and 
tbero  was  danger  9t  violence  to  tbe  prison- 
er. When  they  leached  Kearney,  Bldgar 
Cave,  the  deputy  sheriff  of  Clay,  and  Moody, 
the  marshal,  managed  to  keep  the  attention 
of  tbe  crowd  wblle  Shoemaker  took  tbe  iiris- 
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oner  off  the  train  and  do-vrn  the  railroad 
track  about  a  quarter  ot  a  mile.  On  ttilx 
trip,  and  while  hiding  from  the  crowd.  Shoe- 
maker testified  the  defendant  asked  him 
what  the  crowd  was  doing,  and  he  told  blm 
it  was  a  mob,  and  t»ld  him  that.  If  he  did  do 
this,  It  would  be  better  to  tell  the  truth 
about  It.  Thereupon  the  prisoner  told  Shoe- 
maker that  on  the  motntng  of  the  12th  he 
was  passing  the  place  where  Mr.  Berryman 
lived,  and  saw  the  prosecutrix  In  a  bqggy. 
"I  rode  after  her,  and  caught  up  with  her,  and 
grabbed  her  by  the  shoulder,  and  pulled  her 
oat  of  the  buggy,  and  she  fell  almost  on  top 
of  me."  Shoemaker  asked  if  he  struck  her, 
and  he  said,  "Xes;  I  struck  her  once,  and 
then  I  tore  her  drawers,  and  got  on  her, 
and"  accomplished  the  rape.  "After  a  Uttle 
while  I  got  scared,  and  got  up  and  started 
to  my  horse,  and  I  saw  her  get  up  and  get 
in  the  boggy  and  drive  on.  I  got  on  my 
horse  and  went  home^  and  then  these  men 
came  and  got  me."  Shoemaker  testified  poa- 
itirely  that  he  held  out  no  inducement  to 
defendant  to  make  this  statement.  Sheriff 
Wiser  testified  that  defendant  seemed  to  be 
yei7  much  frightened  when  he  was  taking 
him  to  Kansas  City.  The  defendant  in  his 
own  liehalf  testified  that  Mr.  Shoemaker 
tried  to  make  blm  confess,  and  he  would  not 
do  it;  that  lie  then  said  he  would  let  tlie 
mob  get  him,  and  drew  his  revolver  on  him; 
bat  he  made  no  confession  to  him  such  as 
delailed  by  Shoemaker.  Shoemaker  denied 
tbat  be  drew  his  revolver  on  the  defendant, 
and  denied  that  he  told  him  he  would  let 
the  mob  get  him;  denied  that  be  threatened 
&lm  la  any  way.  The  court  ruled  the  admls- 
aions  ot  defendant  were  competent,  to  wtiieb 
defendant  by  his  coonsel  excepted,  for  the 
reason  tbat  tbe  evidence  showed  defendant 
was  under  16  yeara  old,  and  under  duress 
and  in  great  fear  at  the  time,  and  the  evi- 
dence was  Incompetent  for  these  reasens. 
£dgar  Cave,  deputy  sheriff  of  Clay  county, 
testified  that  he  was  on  the  train  with  Moody 
and  Shoemaker  on  the  day  they  returned 
with  tbe  prisoner  from  Kansas  City  to 
Plattsburg,  and  said  to  d^fendant,  "Qener- 
at  do  you  know  you  had  a  pretty  narrow  es- 
cai>e  Saturday  night?"  He  answered  he  did 
not  Cave  then  said.  "The  people  seem  to 
be  after  yon  pretty  hard,  and  he  must  have 
coounltted  an  alrful  crime  the  way  they 
were  after  him,"  and  said,  "Did  you  do  it?" 
to  which  defendant  first  nodded  his  head  by 
way  of  assent,  and  then  looked  up  and  said, 
"Tes."  Mr.  Cave  asked  blm  what  made  him 
do  it,  and  he  said  he  did  not  know.  Mr. 
Wlngate,  a  gentleman  living  in  the  neigh- 
borhood of  Ferrln,  testified  that  on  the  aft- 
ernoon of  the  12th  of  July,  1900,  he  found  a 
pin,  a  lady's  hair  wnament,  and  a  blood- 
stained cloth  on  the  west  side  of  the  road, 
about  a  quarter  of  a  mile  south  of  Mr. 
Dunn's  faonse,  and  had  kept  the  pin  in  Ids 
possession  from  that  time  until  he  testi- 
fied.   This  pin  the  proeecntrix  identified  as 


one  she  wore  on  the  day  ahe  was  outraged, 
but  had  never  known  before  when  she  bad 
lost  It  David  Cook  testified  tbat  he  went 
with  Mr.  Boone  on  the  12th  of  July,  1900,  to 
arrest  defendant  When  they  took  him  to 
tbe  school  house,  th^  examined  blm,  and 
he  noticed  defendant's  shirt  was  clean,  and 
they  asked  him  If  be  had  changed  his  clothes 
after  tie  came  home,  and  he  first  said,  "Yes," 
bat  almost  immediately  he  said,  "I  was  not 
thinking  wliat  I  said;  Mo."  He  also  denied 
seeing  tbe  girl  at  all,  but  he  had  seen  a 
white  man  with  some  kind  of  blacking  brush 
in  hia  hip  pocket  going  down  the  field,  and 
he  expected  he  went  down  there  to  black 
himself.  Numerous  grounds  for  reversal 
have  been  urged  in  the  argument  and  brief 
of  counsel  for  defendant 

1.  The  Indictment  it  will  be  observed  does 
not  specifically  allege  that  the  prosecutrix 
was  of  the  female  sex,  but  charges  that  de- 
fendant did  in  and  upon  her  (setting  out  her 
name  in  full)  "unlawfully,  vlolentiy,  and  fe- 
loniously make  an  assault  and  her,  the  said 
Ivy  B.  Tumey,  then  and  there  unlawfully, 
forcibly,  and  against  her  will  did  ravish  and 
carnally  know."  The  objection  is  without 
merit  The  exact  point  was  ruled  adversely 
to  the  defendant's  contention  In  State  v. 
Hammond,  77  Mo.  157,  and  State  v.  Warner, 
T4  Mo.  83.    Wbart  Cr.  Law,  SS  5,  74. 

2.  It  Is  tnrther  insisted  that  the  foreman 
of  the  grand  Jury  did  not  indorse  the  indict- 
ment To  make  plain  the  ];>olnt  made  under 
this  assignment  it  should  be  stated  that  in 
the  transcript  sent  to  tbe  Platte  court  on  the 
change  of  venue  from  Clinton  county  the 
l7i>ewriter  makes  the  record  state  that  the 
"court  appoints  John  L.  Calrk  as  foreman" 
of  the  grand  Jury,  and  the  indictment  return- 
ed in  the  case  against  defendant  is  indorsed 
by  John  L.  Clark,  and  hence  tbe  contention 
that  the  duly  appointed  foreman  did  not  in- 
dorse the  Indictment  Now  the  full  entry  ot 
the  Impaneling  of  the  grand  Jury  shows  John 
I*  Clark  was  duly  summoned  as  a  member 
of  tbe  panel  of  ^rand  Jurors,  and  was  duly 
sworn  as  such.  It  further  appears  that  no 
such  person  as  Colrk  was  a  member  of  said 
|)anel,  and  on  tbe  13th  day  of  September, 
1900,  the  record  of  said  court  at  the  same 
term  recites  that  tbe  grand  Jury  returned 
and  presented  a  bill  of  indictment  No.  005, 
State  of  Missouri  v.  Geno'al  Armstrong,  for 
rape,  "which  said  indictment  la  by  the  court 
examined  and  found  to  be  indorsed  'A  true 
bUr  by  tbe  foreman,  John  L.  Clark."  It  is 
ai^>arent  that  John  ti.  Clark  was  a  member 
of  the  grand  Jury,  and  he  was  recognized  by 
tbe  court  which  appointed  the  foreman  as 
tbe  foreman,  and  It  is  equally  obvious  and 
clear  that  no  such  person  as  Calrk  was  a 
member  of  the  grand  Jury,  and  that  CSark's 
name  was  by  misprision  of  the  typewriter 
who  copied  the  transcript  misspelt;  and  hence 
there  is  nothing  hk  the  objection.  State  v 
Orrtck,  106  Mo.  Ill,  17  B.  W.  176,  829. 

Equally  as  frivolotis  la  the  assignment  t 
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the  grand  }nror  Charles  Hallm  was  not  im- 
paneled, charged,  and  sworn.  The  recwd 
shows  that  Charles  Hall  was  duly  summon- 
ed, Impaneled,  charged,  and  sworn,  and  no 
snch  person  as  Charles  Hallm  was  ever  a 
member  of  the  grand  Jury.  The  sole  founda- 
tion for  this  point  is  that  the  typewriter  who 
copied  the  transcript  on  the  change  of  venue, 
In  striking  for  the  space  bar  on  the  machine, 
evidently  inadvertently  struck  the  itey  that 
contained  the  "m,"  and  this  added  the  su- 
perfluous letter  to  the  name  of  Charles  Hail, 
who  In  fact  was  one  of  the  grand  Jurors. 
Counsel  is  right  in  saying  that  Charles  Hallm 
was  never  sworn  or  charged  as  a  grand  Ju- 
ror; but  the  failure  to  make  him,  if  he  ever 
existed,  a  Juror,  does  not  affect  this  case. 

3.  After  the  panel  was  selected,  and  be- 
fore they  were  sworn  to  try  the  case,  they 
were  placed  In  charge  of  a  sworn  officer  and 
Icept  together  until  the  nest  day,  when  they 
were  duly  sworn  to  try  the  case.  It  is  now 
urged  as  error  that  the  Jury  was  not  sworn 
before  they  wore  placed  in  charge  of  the  offi- 
cer. No  pretense  is  made  that  the  officer 
tampered  with  the  Jury,  or  permitted  any  one 
to  approach  them,  or  that  they  were  guilty 
of  the  slightest  impropriety.  There  was  no 
separation  of  the  Jury  at  any  time.  Clearly 
no  error  was  committed  by  this  action  of 
the  court;  neither  was  it  necessary  to  ad- 
minister the  special  oath  to  the  officer  in 
charge  at  that  time.  When  finally  the  evi- 
dence was  all  in,  and  the  arguments  closed. 
It  affirmatively  appears  that  the  Jury  was 
placed  in  charge  of  an  officer  sworn  In  ac- 
cordance with  the  requirements  of  section 
2629,  Rev.  St  1880.  State  v.  Undorwood,  76 
Mo.  630. 

4.  Error  is  also  predicated  upon  the  refusal 
of  three  Instructions  prayed  by  defendant 
One  was  a  peremptory  direction  to  find  de- 
fendant not  guilty.  CHearly  no  mistake  was 
made  in  denying  this  request  There  was 
ample  evidence  to  Justify  the  submission  of 
the  case  to  the  Jury  under  proper  instruc- 
tions. The  court  properly-  reused  the  first 
Instruction  asked  by  defendant  because  it 
had  already  been  given  by  the  court  of  its 
own  motion  in  its  third  instruction.  Nei- 
ther did  the  court  err  in  refusing  to  give 
defendant's  second  instruction,  which  declar- 
ed "there  was  no  direct  evidence  of  penetra- 
tion," and  then  invoked  the  rule  as  to  cir- 
cumstantial evidence.  There  was  direct  evi- 
dence of  the  fact  out  of  the  mouth  of  de- 
fendant detailed  by  two  witnesses,  and  this 
court  cannot  and  will  not  assume  that  both 
or  either  of  the  officers  deliberately  perjured 
themselves. 

In  tills  connection  should  be  considered 
the  objection  to  the  admission  of  the  con- 
fessions or  adm'lssiona  by  defendant  to  Shoe- 
maker and  Gave.  It  will  be  recalled  that 
Shoemaker  testified  that  after  he  had  taken 
the  prisoner  off  at  Kearney,  the  prisoner 
asked  him  If  those  men  were  himting  for 


him,  and  he  told  bim  he  supposed  they  were, 
but  did  not  know.  Shoemaker  said  to  him  he 
had  better  tell  the  truth  about  this.  Shoe- 
maker positively  testifies  that  he  made  no 
threats  and  held  out  no  promises  to  defend- 
ant to  obtain  a  confession.  The  defendant 
was  put  on  the  stand  in  his  own  behalf,  imd, 
instead  of  testifying  he  had  made  confes- 
sions under  threats  or  promises,  denied  that 
he  made  any  confessions  whatever;  bnt  he 
testifies  Shoemaker  drew  his  revolver  on 
him,  but  he  did  not  tdl  anj-thlng.  He  testi- 
fied, moreover,  he  did  not  know  the  mob  was 
after  him.  Shoemaker  denied  that  he  drew 
a  revolver  on  the  prisoner.  It  is  the  settled 
law  of  this  state  that  a  mere  adjuration  to 
speak  the  truth  does  not  vitiate  a  confession; 
no  threats  or  promises  being  employed. 
State  V.  Patterson,  73  Mo.  707;  Whart  Cr. 
Ev.  617,  and  cases  cited.  In  order  to  exclude 
the  confession,  it  must  appear  affirmatively 
that  some  inducement  to  confess  was  held 
out  to  him  by  or  In  the  presence  of  some 
one  having  authority.  Rose.  Cr.  Ev.  54: 
Whart  Or.  Ev.  (  689;  State  v.  Patterson,  73 
Mo.  705.  All  that  can  be  made  out  of  Shoe- 
maker's testimony  in  the  way  of  an  induce- 
ment amounts  to  no  more  than  a  statement 
that  he  had  better  tell  the  truth,  without 
promise  or  hope  of  leniency,  and  without  any 
threat  We  think  it  was  dearly  admissible. 
State  V.  Hopklrk,  84  Mo.  278;  Stkte  v.  Phelps, 
74  Mo.  128.  And  the  same  rule  must  govern 
as  to  the  evidence  of  Cave,  which  was  entire- 
ly free  of  any  promise  or  threat 

We  are  unable  to  discover  any  principle 
of  law  to  sustain  the  objection  to  the  intro- 
duction of  the  evidence  as  to  the  finding  of 
the  hair  ornament  of  the  prosecutrix  at  the 
place  where  she  testified  the  assault  had 
been  made.  It  was  a  circumstance  corrob- 
orating both  her  testimony  and  the  confes- 
sions of  the  defendant 

Neither  was  there  error  in  allowing  the 
witoeases  to  tell  the  age  of  the  defendant 
It  Is  always  competent  to  show  the  size  and 
age  of  the  defendant  and  the  knowledge  of 
the  witaeeses  in  respect  thereto;  and  partic- 
ularly is  this  true  when  the  evidence  bears 
directly  upon  his  capacity  to  commit  the 
crime  charged.  The  Jury  having  assessed 
the  punishment  at  death,  the  defendant  was 
pnnlsihahle  in  the  same  manner  and  to  the 
same  extent  as  provided  by  law  tor  persons 
ov&e  the  age  of  18  years. 

In  bis  motion  for  new  trial  defendant  as- 
signed as  ground  for  a  new  trial  that  the 
prosecuting  attorney.  In  his  address  to  the 
Jury,  made  the  statement  that  if  the  Jury 
gave  defendant  a  penitentiary  sentence^  he 
could  only  be  sent  to  the  reform  school  on 
account  of  his  age.  No  objection  or  excep- 
tion was  taken  to  this  statement  at  the  time, 
as  counsel  for  defendant  made  affidavits  they 
did  not  bear  it  This  matter  was  brought  to 
the  attention  of  the  court  by  affidavit  snd 
he  denied  the  motion  on^Uiia  gronnd.  and 


moDon  on,t&u  gronnd. 
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correctly  so.  No  aiBant  made  oath  that  the 
■tatement  of  the  prosecuting  attorney  was 
made  In  a  low  tone,  and,  If  comiBel  desired 
to  except  to  the  argument  for  the  state,  be 
should  hare  listened  to  It  No  reason  is 
shown  why  the  defendant  should  not  have 
been  required  to  save  bis  exceptions  at  the 
time,  and  the  i>rosecuting  attorney  made  no 
misstatement  of  the  law.  State  ▼.  Bmety,  76 
Mo.  348. 

The  evidence  supports  the  verdict  The 
character  of  the  prosecutrix  was  not  chal- 
lenged. Her  testimony  was  delivered  with- 
out the  Bllghtest  exaggeration.  Her  evidence, 
locating  the  defendant  in  the  immediate 
neighborhood,  riding  a  white  horse  and  herd- 
ing cows,  about  the  time  she  testifies  he  as- 
saulted her,  was  corroborated  by  disinterest- 
ed gentlemen  In  the  neighborhood,  even  by 
defendant  himself,  though  he  denies  In  his  ev- 
idence seeing  her  in  the  buggy,  although  she 
rode  along  the  road  in  which  he  was  herd- 
ing. The  evidence  of  the  brutal  assault  was 
corroborated  by  Mrs.  Boone  and  Dr.  Sturgls; 
the  latter  testifying  to  her  bruised  condition 
and  her  partially  paralyzed  arm.  The  con- 
fessions of  the  defendant  corroborated  the 
evidence  of  the  unprotected  girl  that  be 
struck  her  and  succeeded  In  his  infamous 
purpose. 

Horrible  as  the  crime,  and  loth  as  we  are 
to  credit  such  a  charge,  the  evidence  was 
sufficient  if  believed  by  the  jury,  to  sustain 
the  charge;  and,  the  jury  having  seen  the 
witnesses  and  heard  them  deliver  their  tes- 
timony, there  is  no  reason  why  this  court 
should  disregard  their  verdict,  and  the  Judg- 
ment is  affirmed,  and  the  sentence  which  the 
law  imposes  mnst  be  executed.    All  concur. 

On  Rehearing. 

(Feb.  26, 1902.) 

The  defendant  by  his  counsel  has  moved 
for  a  rehearing  <m  the  ground  that  in  our 
opinion  we  overlooked  the  point  made  in  his 
brief  and  argument  at  the  hearing  that  the 
circuit  court  failed  to  Instruct  the  jury  upon 
the  punishment  prescribed  by  section  77B9, 
Rev.  St  1809.  We  did  not  fail  to  consider 
this  point  made  by  counsel;  but  inasmuch 
as  examination  of  the  record  disclosed  that 
the  defendant  saved  no  exceptions  to  the 
failure  of  the  circuit  court  to  Instruct  upon 
All  the  law  of  the  case,  his  appeal  presented 
no  such  question,  and  hence  it  was  deemed 
unnecessary  to  embody  the  point  in  our  (pin- 
ion. We  say  this  much  now  to  advise  coun- 
■d  why  we  do  not  enter  upon  a  discussion  of 
the  point  he  made.  State  y.  OantUn,  118 
Mo.  Ill,  23  S.  W.  1091,  and  numerous  sub- 
•equ«it  cases.  We  cannot  convict  the  trial 
courts  of  alleged  errors  which  they  have 
had  no  opportimity  to  correct  As  this  is  the 
only  ground  for  a  rehearing,  the  motion  to 
overruled.    All  concur. 


FISBBACK  V.  MISSOURI  PAC.  RT.  CO. 

(Supreme  Court  of  Missouri,   Division  No.  1. 

Feb.  19,  1902.) 

RAILROADS— COLLISION— TRSSPASSKRS— INA- 
BILITY FOR  INJURIES— NKOLIGBNCE. 

1.  Where  deceased  was  a  trespasser  on  a 
freiglit  train  when  killed,  and  was  hiding  be- 
tween the  cars,  it  was  proper  to  refuse  evi- 
dence, in  an  action  for  his  death,  that  passen- 
f^era  were  habitually  allowed  to  ride  on  freight 
trains  with  the  Icnowledge  of  defendant's  em- 
ployes. 

2.  Where  a  petition  for  wrongful  death  avers 
that  persons  were  carried  on  freight  trains  with 
full  knowledge  of  defendant,  it  is  proper  to  re- 
fuse, as  irrelevant,  evidence  that  persons  were 
in  the  habit  of  riding,  without  objection,  ou 
freight  trains,  regardless  of  defendant's  rules. 

8.  Where  deceased,  when  killed  in  a  collision, 
was  a  trespasser  on  defendant's  train,  and  the 
collision  was  the  result  of  careless  conduct  of 
the  engineer  on  one  of  the  trains,  defendant  is 
not  liable  for  negligently  causing  the  death, 
since  such  engineer  violated  no  duty  owing  to 
deceased. 

Error  to  circuit  court,  Cass  county;  W. 
W.  Wood,  Judge. 

Action  by  Lucy  Feeback  against  the  Mis- 
souri Pacific  Railway  Company.  There 
was  a  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Plalntlfr  sues  to  recover  damages  for  the 
death  of  her  husband,  who  was  killed  in  a 
railroad  wreck  caused  by  the  collision  of 
two  freight  trains  owned  and  operated  by 
the  defendant  The  accident  occurred  at 
Adrian,  In  Bates  county.  The  petition  avers 
that  it  was  the  custom  of  defendant  Its 
officers,  agents,  and  employes,  to  carry  "pas- 
sengers and  other  persons  on  all  Its  trains, 
including  freight  trains,  and  that  on  this 
occasion  the  plalntifr's  husband  was  on  the 
freight  train  that  was  wrecked,  "with  the 
permission,  knowledge,  and  consent  of  the 
defendant  its  officers,  agents,  servants,  and 
employes,"  for  the  purpose  of  being  carried 
from  Butler  to  Harrlsonvllle.  By  the  plaln- 
tUTs  evidence  the  following  facts  were 
shown:  These  two  freight  trains  were  to 
pass  each  other  at  Adrii^.  The  north- 
bound train  had  the  right  of  way.  and  the 
south-bound  train,  arriving  first  switched 
onto  the  side  track  to  clear  the  main  track 
for  the  other  train,  which  was  due.  After 
passing  onto  the  side  track  the  engineer  in 
charge  of  the  south-bound  train  stepped 
off  his  engine  while  It  was  moving,  and  went 
towards  the  depot  to  get  his  orders.  The 
fireman  was  on  the  train,  but  whether  be 
knew  the  engineer  had  left  it  or  not  docs  not 
appear.  It  was  down  grade,  and  the  steam 
was  not  shut  off,  nor  the  brakes  set  though 
the  train  was  moving  slowly.  While  the 
engineer  was  walking  towards  the  depot 
one  of  the  witnesses  said  to  him,  "The 
fireman  don't  know  you  are  off,"  to  which 
the  engineer  replied,  "He  does."  But  wit- 
ness repeated,  "He  does  not"  Then  the 
engineer  said,  "Let  him  go  to  hell,  then." 
But  when  the  engine  reached  a  point  with- 
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In  about  thre«  roda  of  tbe  mala  line,  the 
engineer,  seeming  to  realise  the  danger,  ran 
to  the  train,  and  jumped  on  a  car,  and  then 
ran  ahead  along  the  cars  towards  the  loco- 
motive^ The  fireman  aboot  that  time  re- 
versed tbe  engine,  but  It  was  too  late.  It 
had  passed  onto  the  main  track,  and  the 
north-bound  train,  running  at  a  rate  of  18 
or  20  miles  an  hour,  struck  It,  and  the 
wreck  ensued.  As  soon  as  tbe  enghiecr  on 
the  north-bound  train  discorered  the  other 
locomotive  on  tbe  main  track.  It  being  then 
too  late  to  avoid  collision,  he  sounded  the 
danger  signal;  and  he  and  the  rest  of  tbe 
train  crew  Jumped  off,  and  thus  raved  them- 
selves. This  north-bound  train  was  wbat 
was  called  a  "through  freight"  It  consisted 
of  25  or  30  cars,— 1  or  6  box  cars  next  to 
the  engine,  a  lot  of  coal  cars,  and  a  caboose 
at  the  end.  The  plaintiff's  husband,  in  com- 
pany with  bis  brother  and  another  compan- 
ion, was  at  Butler,  which  is  south  of  Adrian, 
when  this  north-bound  train  stopped  there. 
He  went  to  the  caboose  alone,  and  when  he 
returned  be  told  his  brother  and  his  other 
companion  that  be  had  asked  the  brakeman 
(the  conductor  not  being  there  at  the  time) 
for  permisBlon  to  ride  to  HarriBonrlUe,  and 
tbe  brakeman  refused  to  allow  htm  to  get 
on  the  train.  Then  he  and  bis  brother  and 
the  other  companion  started  walldng  np  the 
track,  and  when  the  train  came  along,  mov- 
ing slowly,  he  climbed  on  it;  taking  a  posi^ 
tlon  on  the  front  end  of  the  front  coal  car, 
Jnst  In  the  rear  of  the  box  cars.  Tbe  txaln^ 
stopped  In  a  short  distance,  and  two  of  the 
box  cara  were  cnt  off  and  side-tracked, 
then  the  engine  reattached  to  the  train,  and 
it  moved  on.  When  thia  stop  was  nude, 
the  plaintiff's  husband  got  off  and  Joined  his 
companions,  but  when  It  started  he  got  on 
again  In  the  same  position,  the  train  moved 
on,  and  that  is  the  last  time  those  compan- 
ions saw  him  alive.  When  the  work  of  re- 
moving tbe  wreck  was  going  on,  the  cars 
were  pulled  apart,  and  his  dead  body  fell 
down  in  the  track.  It  had  been  crushed  be- 
tween tbe  cars.  The  counsel  for  the  plain- 
tiff asked  one  of  his  witnesses  this  quea- 
tloD:  "Do  yon  know  of  any  parties  riding 
backwards  and  forwards  on  the  road  there 
on  this  freight  train?"  to  wliich  defendant 
objected,  tbe  objection  was  sustained,  and 
the  plaintiff  excepted.  At  the  close  of  tbe 
plaintiff's  case  defendant  asked  an  Instruc- 
tion In  the  nature  of  a  demnrrer  to  the  evi- 
dence, which  the  court  refused.  Then  tbe 
defendant  introduced  evidence  which  tended 
to  show:  That  the  deceased  came  Into  the 
caboose  at  Butler,  and  asked  to  be  allowed 
to  ride  to  HarrisonviUe;  the  conductor  at 
the  time  being  in  or  about  the  depot  The 
brakeman  told  the  deceased  that  this  was  a 
through  freight  and  did  not  carry  passen- 
gers. Deceased  said  he  bad  money  to  pay, 
bnt  the  brakeman  still  rofuaed.  That  be 
then  tried  to  get  on  the  engine,  and  told  tbe 
engineer  that  he  had  money  to  pay,  but  tbe 


engineer  refused  to  alloiw  him  to  get  on. 
That  none  of  the  erew  knew  that  he  was  on 
the  train  until  his  dead  body  was  discov- 
ered wben  the  wreck  was  being  removed. 
At  the  close  of  all  the  evidence  the  conrt 
taiatructed  the  jury  that  the  irialntiff  was  not 
entitled  to  recover.  The  i^aintiff  took  a 
nonsuit  with  leave,  and,  after  due  course, 
brings  the  cense  here  by  appeaL 

Oeo.  Bird  and  Jaa.  T.  Bnmey,  tar  plaintiff 
in  error.  B.  T.  Bailey,  tax  defendant  In 
error. 

VALLIANT,  J.  (after  stating  the  facts). 
1.  It  te  assigned  for  error  that  the  court  re- 
fused to  allow  tiie  plaintiff  to  Introdnee  evl- 
denee  to  tbe  effect  that  passengers  were 
heUtually  allowed  to  ride  i^on  tbe  freigtat 
trains  of  defendant  ^th  the  knowledge  and 
consent  of  Its  employta.  Evidence  tending  to 
show  that  passengers  were  allowed  to  ride 
on  freight  trains,  with  the  knowledge  and 
consent  of  employes,  wonU  not  tend  to  sbow 
that  persons  were  allowed  -to  ride  as  the  de- 
ceased In  this  Instance  was  riding,— hidden 
between  the  front  end  of  a  coal  car  and  the 
rear  end  of  a  box  car.  There  was  a  caboose 
en  this  train,  and,  if  passengers  were  allowed 
on  the  train,  they  would  be  in  tbe  nthooai*, 
In  the  brief  for  appellant  it  Is  said  that  the 
court  erred  in  refusing  evidence  offered  by 
plaintiff  to  the  effect  that  persons  were  in 
the  habit  of  riding,  without  objection,  on  the 
freight  trains  of  defendant  regardless  of  Ute 
rules  of  tbe  company.  The  plalntlfTs  offer 
did  not  Indnde  evidence  to  show  that  the 
deceased  was  on  the  train  regardless  of  the 
rules  of  the  company.  And  if  the  alZvt  had 
been  made.  It  would  have  been  Irrelevant 
under  the  averments  of  the  petition,  which 
were  that  passengers  and  other  persons  were 
carried  on  all  the  freight  trains,  even  In  flat 
or  box  cars,  with  the  full  knowledge  and  con- 
sent not  only  of  the  employes  and  servants, 
bnt  of  the  defendant  Itself  and  Its  ofBcera. 
And  the  petition  avers  that  the  plalntlfTs 
husband  was  on  this  train,  "with  tbe  permis- 
sion, knowledge,  and  consent  of  tlte  defend- 
ant •  •  •  for  the  purpose  of  going  to 
HarrisonviUe;"  If  he  was  there  under  those 
conditions,  he  was  a  passenger;  and  evidence 
tending  to  show  that  he  was  a  trespasser,  or 
that  be  was  there  with  the  connivance  of  the 
train  crew,  In  violation  of  the  'rules  of  the 
defendant  would  have  been  in  contradiction 
of  the  petition.  The  court  did  not  err  In 
sustaining  the  objection  to  the  evidence. 

2.  There  was  no  evidence  tending  to  show 
that  the  engineer  or  any  of  the  erew  of  the 
north-bound  train  committed  any  breach  of 
duty.  The  wreck  was  due  to  the  act  of  the 
engineer  of  the  south-bomid  train  In  leaving 
his  engine,  with  steam  on  and  brakes  open, 
moving  towards  and  near  the  point  of  con- 
tact with  the  train  coming  in  the  opposite 
direction.  Whether  or  not  that  act  was  neg- 
ligence. In  the  technical  sense,  as  affecting 
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the  plaintUTfl  eauM  of  actiaii.  Oasfeaibt  on 
tbe  answer  that  muat  be  given  to  tbe  Ques- 
tion whether  or  not  tbe  engineer,  In  tbat  actt 
failed  to  diBcbarge  a  doty  tlte  deteudaiDt  then 
owed  to  tta«  plaintiff's  husband  under  the  clr- 
cnmstaneea  of  the  case.    The  term  "negli- 
gence," in  Its  technical  seose,  embraces  In  its 
definition  a  failure  t«  discharge  a  legal  duty 
owing  to  the  Injured  person.    A  right  of  ac- 
tion do«8  B«t  accrue  to  a  plaintiff  for  an  acci- 
dental damage  sustained  in  consequence  of 
the  failure  of  a  defendant  to  disobarge  a 
duty  owing  to  a  third  person.    Boddy   t. 
Bailway  Co.,  IM  Ma  234,  15  S.  W.  1112,  12 
L.  R.  A.  746.  24  Am.  St.  Rep.  383;  1  Ttaomp. 
Neg.  (New  £d.)  $  8.    The  leeal  duty  here  re- 
ferred to  may  be  assumed  voluntarily,  as  by 
ctHttract,  or  It  may  be  Imposed  involuntarily 
by  the  relation  of  the  parties  and  tbe  en- 
Tlronments.     But    unless  the  damaj;e  com- 
plained of  arises  out  oit  a  failure  to  perform 
a  legal  duty  to  the  person  injured,  tliere  la 
no  cause  of  action.    It  is  not  necessary  that 
ttM  duty  be  owing  to  tbe  pecson  in  particu- 
lar.   It  is  sufficient  if  it  tie  owing  to  a  class 
which  embraces  him,  or  to  tbe  pnUic,  where 
he  Is  concerned.    Now,  what  duty  did  tbe 
defendant  corporation  owe  to  tbe  plaintiff's 
hucband  under  tbe  clrcunwtanees    of    this 
case?    According  to  tbe  petition,  he  was  a 
passenger,  and  conaequenitly  the  corporation 
owed  him  a  duty  to  exercise  a  bigb  degree 
of  caie  for  bis  protection.    True,  the  petition 
does  not  call  bim  by  that  naaM,  but  it  d»- 
Clares  that  be  was  om  a  train  of  defendant's 
on  wbldi  tt  usually  carried  passengers,  and 
was  tbere,  with  tbe  knowledge  and  consent 
of  the  defendant,  to  be  carried  to  his  ap- 
pointed destination  on  the  defendant's  road. 
If  tliat  daclaratteo  were  true,  be  was  a  pas- 
wnger.    But  on  tbe  trial  tbe  plaintiff  did  not 
attempt  to  maintain  that  position,  but  con- 
tended that  the  conduct  of  tbe  engineer  In 
fanlt  was  so  grossly  negligent  that  tbe  de- 
fendant was  liable,  although  the  plalntltTt 
husband  was  a  mere  trespasser.    Tbns  the 
plaintiff  Is  in  the  attitude  of  subdg  in  one 
capacity,  and  trying  to  recover  in  another. 
But  even  a  trespasser  has  some  rights.    If 
a  man  Intrudes  Into  your  bouse  when  you 
hare  forbidden  bim  to  enter,  yon  have  no 
rlglit  to  kill  bim,  but  you  may  expel  him  by 
tulng  Just  BofBclent  force  for  that  purpose. 
You  owe  bim,  onder  those  conditions,   the 
doty  to  avoid  Inflicting  on  him  unnecessary 
Injury.    But  if  the  man  is  secreted  In  a  closet 
without  your  knowledge,  and  you  are  care- 
lessly handling  a  gun,  and  allow  it  to  be  dls- 
ebarged  and  wound  Mm,  you  are  not  liable, 
itowever  cardess  you  may  have  been;    nor 
was  your  condnct  negligence,  In  tbe  technical 
Knse.    There  Is  a  difference  between  care- 
lessness, in  common  parlance,  and  negligence. 
In  the  technical  sense.    Tbe  plaintiff's  hus- 
band was  a  trespasser  on  the  train,  and  tbe 
only  duty  tbe  defendant  owed  bim  was  to 
nrold  inflicting  injury  on  him  wantonly.    He 
had  no  share  in  the  duty  the  engineer  owed 


to  the  train  crew  or  to  possible  passengers 
OB  tbe  train.  How  can  it  be  said,  therefore^ 
that  the  careless  engineer  of  tbe  south-bound 
train  neglected  any  duty  be  owed  to  tbis 
man,  when  be  bad  no  knowledge  of,  or  rea- 
son to  apprehend,  bis  presence?  It  is  ar- 
g^ued  by  the  learned  counsel  that  tbe  engi- 
neer knew  that  those  trains  habitually  car- 
ried passengers,  and  therefore  be  ought  to 
have  apprehended  that  passengers  were  en 
this  train,  and  his  conduct  was  a  reckless  dis- 
regard of  his  duty  in  that  respect  But  dis- 
regard of  a  duty  owing  to  passengers  gives 
no  cause  of  (tction  to  one  who  was  not  a  pas- 
senger. The  petition  does  not  aver  that  the 
engineer  bad  reason  to  apprehend  that  the 
plaintiff's  husband  was  on  the  train  In  a 
position  of  extraordinary  danger,  where  pas- 
sengers do  not  ordinarily  ride.  If  the  case 
had  been  stated  in  the  petition  as  it  was 
made  out  by  tbe  plaintiff's  evidence  on  tbe 
trial.  It  would  prolMbly  have  been  ended  on 
demunrer.  Tbere  Is  nothing  In  the  facts  of 
this  case  to  bring  it  witfain  the  doctrine  an- 
nonnced  in  Keltny  v.  Railway  Oo.,  101  Ma 
78,  IB  S.  W.  800,  8  L.  R.  A.  78S,  and  Mor- 
gan V.  Railroad  Co.,  1S8  Mo.  202,  eo  S.  W. 
190,  cited  in  the  briefs.  However  careless 
the  conduct  of  the  engineer  of  the  south- 
bound train  may  be  considered,  it  cannot  be 
adjudged  to  have  been  a  violntion  of  any 
doty  tbe  defendant  owed  tbe  plalntUTs  hus- 
band, and  therefore  It  was  not  negligence  for 
which  the  defendant  Is  liable  in  tbis  snit 

The  Judgment  of  the  clrenlt  court  la  af- 
flrmed.    All  concur. 


8TATB  V.  KOPLAH. 

(Supreme  Court  of  Missouri,  Division  Koi.  %, 

Feb.  26,  1802.> 

LARCENY  —  ASPORTATION  —  INDICTMKNT  — 
VAIiUE  or  PHOPBRTT  STOLEN— HVIDBNCB- 
BUFFICIBNCY— EVIDENCE  OP  ACCOMPLICB— 
CORROBORATION  —  INSTRUCTIONS  —  APPBAIt 
—FAILURE  TO  BXCBPT. 

1.  Where  no  exception  is  taken  to  the  refnsal 
to  give  an  instruction  to  acquit,  the  qnestions 
presented  thereby  will  not  be  considered  on 
appeal. 

2.  An  iDdlctment  for  grand  larceny  whldi 
charireB  tbe  taking  of  various  articles  is  not 
bad,  in  fixing  the  value  thereof  in  one  sum,  and 
in  failing  to  give  the  separate  values  of  tbe  va- 
rious articles  taken. 

8.  The  owner  of  a  law  library  worth  at  least 
$366  left  the  same  in  his  home  in  care  of  a 
negro  servant;  and  defendant,  knowing  of  the 
owner's  absence,  asked  the  servant  if  he  did 
not  have  some  books  to  sell,  and  tbe  servant 
sold  the  entire  library  to  defendant  for  $4.60. 
The  servant  te-^tiliod  that  defendant  removed 
the  books.  IJdd  to  sustain  a  couviction  of 
larceny  by  both  defendant  and  the  servant, 
and  that  the  asportation  of  the  books  by  tha 
defendant  could  not  be  considered  as  being 
merely  the  servant's  asportatiou,  which  wonid 
reduce  defetidaut's  crime  to  that  of  receiving 
stolen  property  with  knowledge  thereof. 

4.  £>vidence  of  persons  not  connected  with  the 
crime  that  they  saw  defendant  and  the  servant 
carrying  books  out  of  the  bouse  and  placinr 
them  in  defendnut's  'WaK^^  **  *  Bufflcieat  cc 
roboration  of  the  Bervattl  ^  auXhoiistt  the 


Digitized  by  V^jOOQIC 


968 


66  SOUTBWBSTBBN  BEPORTEB. 


(Mo. 


tvaal  of  a  caatiooary  Instniction  that  the  nn- 
corroboratad  teatimony  of  an  accompliea  ahonld 
ba  received  with  caution. 

6.  Where  the  defendant  teatifiea  that  ha  waa 
not  present  at  the  place  where  the  crime  waa 
committed,  the  failnre  to  instruct  as  to  the  ef- 
fect of  an  alibi  Is  erroneous;  the  attention  of 
the  conrt  being  called  thereto  br  the  allegation 
that  the  instructions  ciTeu  "do  not  cover  the 
whole  law  of  the  case." 

Appeal  from  St  LouU  circuit  conrt; 
Franklin  Ferris,  Judge. 

Abraham  Koplan  was  convicted  ot  larcenj, 
and  he  appeals.    Reversed. 

S.  S.  Bass  and  Thos.  B.  Harvey,  for  appel- 
lant The  Attorney  General  and  Jerry  M. 
Jeftrles,  for  the  State. 

BURGESS,  J.  Defendant  vas  convicted 
In  the  circuit  conrt  of  the  city  of  St  Louis 
of  grand  larceny,  in  feloniously  stealing  a 
number  ot  law  books,  and  his  punishment 
flxed  at  two  years'  Imprisonment  In  the  peni- 
tentiary, under  an  Indictment  charging  him 
and  one  Louis  Dryden  with  stealing  "two 
dozen  sliver  forks,  two  dozen  silver  tea- 
spoons, four  hundred  law  books  (or  more), 
one  shotgun,  three  docks,  one  seal  sacque, 
one  opera  cloak,  and  one  lot  of  bedclothlng, 
of  the  aggregate  value  of  fifteen  hundred  dol- 
lars, the  property  of  one  Selden  P.  Spencer." 
He  appeals. 

The  facts,  briefly  stated,  are  about  as  fol- 
lows: In  the  absence  of  Judge  Selden  P. 
Spencer  and  his  family  from  their  home,  in 
the  city  of  St  Louis,  during  the  summer  and 
the  month  of  September,  1900,  his  residence 
was  left  In  the  charge  of  one  Louis  Dryden, 
a  negro  servant.  In  his  residence  Judge 
Spencer  had  his  law  library,  of  some  four  or 
fire  hundred  books.  Some  time  in  Septem- 
ber, 1S(X),  Dryden  met  the  defendant  near 
Judge  Spencer's  residence,  when  defendant 
asked  him  if  there  was  not  something  there 
he  could  buy.  This  was  on  the  morning  of 
September  27,  1900,  at  which  time  Dryden 
sold  defendant  some  bottles  In  the  cellar. 
While  they  were  In  the  cellar,  getting  the 
bottles,  defendant  asked  Dryden  if  he  had 
any  books  down  in  the  cellar.  He  told  him 
"Tes,"  and  they  went  to  the  third  floor, 
where  the  books  were,  and  got  from  a  trunk 
some  rags,  which  Dryden  sold  to  defendant; 
and  wfille  there  Dryden  also  sold  him  the 
law  books,  for  $4.60,  which  defendant  re- 
turned for  with  his  wagon  the  next  day  and 
hauled  away.  Dryden  rendered  him  no  as- 
sistance in  any  way  in  removing  the  books. 
On  his  return  home,  the  last  of  September, 
Judge  Spencer  found  that  his  law  books  had 
been  taken.  The  bedclothing  from  all  of  the 
beds,  quilts,  spreads,  and  all  of  his  personal 
clothing  that  bad  t>een  left  there,  bis  own 
and  Mrs.  Spencer's  clocks  and  silverware, 
and  Judge  Spencer's  gun,  had  all  disappear- 
ed. Upon  an  examination,  he  found  that 
they  had  been  stolen,  and  the  negro  left  in 
•harge  had  disappeared.  He  was  after- 
wards apprehended  in  Kansas  Qty,  Mo.,  and 


brought  back  to  St  Lonls.  It  appears  frtMn 
the  record  and  the  evidence  that  Drydoi  bad 
perpetrated  another  crime;  that  he  had 
forged  Judge  Spencer's  name;  that  he  enter- 
ed a  plea  of  guilty,  and  was  sentenced  to  the 
penitentiary  for  five  years  for  that  crime. 
Before  the  case  against  Kc^lan  came  for 
hearing,  the  charge  against  Dryden  was 
nolle  pros'd,  and  while  nnder  sentence  on 
a  term  in  the  penitentiary  he  was  used  In 
the  trial  of  this  cause  as  a  witness  against 
the  defendant 

It  Is  said  that  the  Indictment  is  bad,  in 
that  the  various  articles  thwein  alleged  to 
have  been  stolen  were  of  an  aggregate  value, 
and,  as  there  was  nothing  on  the  face  of 
the  indictment  to  show  that  the  books,  tbe 
one  article  proven  to  have  been  stolen,  were 
of  the  value  of  more  than  $30,  that  the  in- 
struction to  acquit  requested  by  defendant 
at  the  close  of  the  state's  evidence  should 
have  been  given.  The  action  ot  the  court 
In  this  regard  was  a  matter  of  exception, 
and,  as  the  recMd  does  not  show  that  an 
exception  was  taken  and  saved  at  the  time 
to  the  court's  ruling,  that  matter  cannot  be 
considered  on  this  appeaL  State  v.  Mar- 
shall, 36  Mo.  400;  State  v.  Harvey,  105  Mo. 
816,  16  S.  W.  866;  Ross  v.  Railroad  Co..  141 
Mo.  380,  38  S.  W.  926,  42  S.  W.  967,  and  au- 
thorities cited;  State  v.  Murray.  126  Mo.  526^ 
29  S.  W.  S90. 

Nor  Is  there  merit  In  the  contention  tlut 
the  indictment  Is  bad  because  It  charges  the 
value  of  the  articles  stolen  in  the  aggregate. 
While  the  better  practice  doubtless  is,  wh» 
the  articles  alleged  to  have  been  stolen  are 
of  a  different  character,  to  assign  a  value  to 
each  article  or  separate  piece  of  property.  It 
Is  almost  Tinlversally  held  Oat  an  Indictment 
which  charges  their  value  in  the  aggregate 
la  good.  State  v.  Beatty,  80  Mo.  143,  2  S. 
W.  215;  and  authorities  cited.  To  which 
may  be  added  2  Hale,  P.  a  183;  Whart  Ot. 
PI.  (9th  Ed.)  {(  206-217;  Bac.  Abr.  BOO;  Meyer 
V.  State,  4  Tex.  App.  121;  aark,  O.  Proa  p. 
226;  State  v.  Buck,  46  Me.  531;  KeUy,  Or. 
Law,  i  648;  State  v.  Mook,  40  Ohio  St  588; 
2  Blah.  New  Cir.  Proc.  f  714;  1  McClain,  (3r. 
Law,  {  586. 

It  Is  Insisted  that  as  Dryden  was  the  serv- 
ant of  Judge  Spencer,  and  as  such  In  the 
possession  of  tbe  law  books  which  he  sold 
to  defendant  for  $4.50,  the  asportation  of 
defendant  was  Dryden's  asportation,  and  that 
defendant  was  only  guilty  of  receiving  stolen 
property,  knowing  It  to  be  stolen.  Dryden 
testifled  that  he  had  nothing  whatever  to 
do  with  the  removal  of  the  books,  but  that 
defendant  himself  removed  them  from  the 
third  story  of  the  house,  and  carried  them 
down  from  there,— some  at  them  In  sacks,— 
and  put  them  in  his  wagon  which  he  had 
standing  in  the  alley  near  the  house.  Under 
these  circumstances,  can  It  be  said  that  the 
removal  of  the  books  was  Dryden's  asporta- 
tion, alone,  and  not  the  asportation  of  both 
of  them?    We  thhik  not    The  evidence  an 
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8taow8  to  the  contrary,  and  that  Koplan  waa 
not  acting  In  good  faith.  The  physical  facts, 
namely,  the  absence  of  Judge  Spencer,  -which 
he  knew;  that  Dryden  was  his  servant,  and 
in  possession  of  his  residence  and  contents; 
his  Inquiry  of  him  If  he  had  any  books  to 
sell;  his  purchase  of  them  for  the  Insig- 
nlflcant  sum  of  $4.50,  when  they  were  worth 
at  least  $365,— are  absolutely  Inconsistent 
with  the  Idea  that  he  did  not  steal  the  books. 
There  can  be  no  larceny- in  the  absence  of 
an  asportation  of  the  property  alleged  to 
bare  been  stol^i,  but  it  is  immaterial  how 
slightly  (2  Blab.  New  Cr.  Law  [8tb  Ed.]  { 
TM)  -which  in  this  case  was  by  defendant, 
but  in  completion  of  the  theft  committed  by 
tbem  both. 

The  books  were  not  removed  by  defendant 
by  the  order  of  Dryden,  but  by  his  knowl- 
edge and  consent,  and  as  part  of  the  execu- 
tion of  the  scheme  to  steal  them,  in  which 
they  were  accomplices;  and  it  la  aaid  that 
the  court  erred  In  refusing  the  instruction 
asked  by  defendant  upon  the  theory  that 
th^  were  accomplices.  It  is  well  settled 
that,  when  a  couTlction  is  sought  npon  the 
testimony  of  an  accomplice  alone,  a  caution- 
ary instruction  to  the  effect  that  the  Jury 
are  at  liberty  to  conTlct  the  defendant  on 
the  uncorroborated  testimony  of  an  accom- 
plice alone,  if  they  believe  the  statements  as 
given  by  such  accomplice  in  his  testimony 
are  true  in  fact,  and  suffldent  In  proof  to  es- 
tablish the  guUt  of  defendant,  but  that  the 
testimony  of  an  accomplice,  when  not  cor- 
roborated by  some  person  or  persons  not  im- 
plicated, as  to  matters  material  to  the  issue 
(th-tt  is,  matters  connecting  the  defendant 
with  the  commission  of  the  crime  charged 
against  him,  and  identifying  him  as  the  per- 
petretor  thereof),  ought  to  be  received  with 
great  caution  by  the  Jury,  and  they  ought  to 
be  fully  satisfied  of  its  truth  before  they 
should  convict  the  defendant  on  such  testi- 
mony, should  be  given  (State  v.  Sprague,  149 
Mo.  40e,  60  S.  W.  901,  and  authoriUes  cited); 
bnt,  where  there  is  other  evidence  than  the 
accomplice  identifying  the  defendant  as  the 
perpetrator  of  the  crime,  no  such  instruction 
Is  necessary.  Now,  while  Dryden  was  not 
corroborated  as  to  anything  that  was  said 
in  the  house,  he  was  as  to  the  asportation  of 
the  books,  by  two  disinterested  -witnesses,— 
William  Green  and  James  Osbom,— the  for- 
mer of  whom  testified  to  having  seen  dtfend- 
ant  put  a  sack  of  books  in  his  wagon,  which 
was  standing  in  the  alley  in  the  rear  of 
Judge  Spencer's  residence,  and  the  latter  to 
bavlng  seen  both  Dryden  and  defendant 
packing  out  books  from  the  same  place^  and 
ponring  them  into  a  wagon  standing  in  the 
alley  at  the  same  place.  Ttxe  removal  of  the 
bo<As  -was  necessary  in  order  to  constitute 
the  offense  of  larceny,  and  the  testimony  ot 
these  witnesses  with  respect  to  the  larceny 
connected  him  wltb  the  commission  of  the 
crime;  hence  no  error  was  committed  in  not 
giving  a  cautionary  instruction  with  refer- 


ence to  the  testimony  of  Dryden  as  an  ac- 
complice. 

The  defense  was  an  alibi;  that  is,  that  the 
defendant  -was  elsewhere  than  at  the  place 
of  the  commission  of  the  crime  at  the  time 
it  vras  committed.  The  court  gave  no  in- 
struction npon  this  theory  of  the  case,  al- 
though defendant  testified  that  he  was  not 
present  at  the  commission  of  the  offense,  and 
called  the  court's  attention  to  the  fact  that 
the  instmctions  given  "do  not  cover  the 
whole  law  of  the  case,"  and  in  this,  we  are 
of  the  opinion,  committed  reversible  error. 

For  these  considerations,  the  Judgment  is 
reversed  and  the  cause  remanded.  All  con- 
car. 


GIPSON  V.  POWELL  et  al. 

(Supreme  Court  of  Bliaaouri,  Division  No.  1. 
Feb.  19,  1902.) 

COURT  OF  APPEALS— CKRTIFICATB  TO  SU- 
PRBMH  COURT— DECISION. 

On  plaintifTa  appeal  the  court  of  appeals 
held  that  an  application  for  chauge  of  venue 
which  had  been  granted  was  insufflcient,  and 
that  the  trial  court  had  no  jurisdiction;  and, 
oue  of  the  judges  being  of  opinion  that  such 
holding  was  in  conflict  with  a  decision  of  the 
supreme  court,  the  case  was  certified,  without 
a  decision  on  the  merits.  The  constitution 
(section  6,  amendment  of  1SS4)  provides  Uiat  a 
cause  must  be  so  certified  when  the  court  of 
appeals  renders  a  decision  which  one  of  the 
judges  tberrin  shall  deem  contrary  to  any  pre- 
vious decision  of  the  supreme  court.  HM,  that 
the  word  "decision"  refers  to  a  decision  of  the 
case,  and  not  to  a  point  therein,  and  until  the 
case  is  decided  by  the  court  of  appeals  It  can- 
not be  so  certified. 

Appeal  from  circuit  court,  Daviess  county; 
B.  J.  Broaddus,  Judge. 

Action  by  William  Gipson  against  I.  W. 
Powell  and  others.  Judgment  for  defend- 
ants was  reversed  by  court  of  appeals.  Cer- 
tified from  the  court  of  appeals  after  de- 
cision of  a  point  relating  to  change  of  venue. 
Remanded. 

O.  M.  Shanklln,  O.  G.  Williams,  and  HaU 
&  Hall,  for  appellant  O.  P.  Hubbell,  Har- 
ber  &  Knight,  and  Rieger  &  Rleger,  for  re- 
spondents. 

VALUANT,  J.  This  is  a  suit  in  equity 
to  enjoin  the  defendants  from  prosecuting  a 
replevin  suit.  It  was  begun  hi  the  circuit 
court  of  Grundy  county,  and  sent  by  change 
of  venue  to  the  circuit  court  of  Daviess  coun- 
ty, where  the  trial  resulted  in  a  decree  for 
defendants,  dismissing  the  plaintifTs  bill. 
Plaintiff  appealed  to  the  Kansas  City  court 
of  appeals,  which  court  had  appellate  Juris- 
diction of  the  case.  The  order  for  the 
change  of  venue  having  been  made  on  the 
application  of  the  defendant,  and  over  the 
objection  of  the  plaintiff,  one  of  the  ques- 
tions in  the  record  relates  to  the  sufiSciency 
of  that  application  and  validity  of  that  order; 
the  plaintiff  maintaining  that  the  application 
was  insufllcient,  the  order  unwarranted,  and 
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Oe  drcnlt  court  of  Darleaa  county  bad  no 
Jurisdiction  to  try  the  cause.  Wben  the 
cause  reached  the  Kansas  City  court  of  ap- 
peals, tbat  court  decided  that  the  Daviess  cii^ 
ouit  court  had  Jorlsdlctioo  of  the  case;  bat 
•ne  of  the  Judges  being  of  the  opbilon  that 
that  decision  oa  tfaat  point  was  contrary  to 
the  decision  of  this  court  in  Gee  y.  Railway 
Co.,  140  M«.  314,  41  8.  W.  796,  tbat  court 
proceeded  no  further  with  the  case,  but  trans- 
ferred it  to  this  court  for  determination. 

The  language  of  our  constitutloB  (section 
6,  amendment  of  1884)  Is:  "When  any  one 
«t  said  coorta  of  appeals  shall  In  any  cause 
or  proceeding  render  a  decision  whieta  any 
one  of  the  Judges  therein  sitting  shall  deen 
contrary  to  any  previons  decision  of  any  one 
of  said  courts  of  appeals  or  of  the  supreme 
court,  the  said  court  of  appeals  must,  of  Its 
own  motion,  pending  the  same  term  and  not 
afterward,  certify  and  transfer  said  cause 
or  proceeding,"  etc.,  to  the  supreme  court 
▲  decision  In  the  court  at  appeals  that  will 
authorize  a  transfer  of  the  cause  to  this  court 
under  tbat  clause  of  the  constitution  is  a 
decision  of  the  cause.  A  deckdon  of  one 
question  In  the  case  not  decisive  of  the  con- 
trorersy  wffl  not  authorize  the  transfer.  In 
the  case  at  bar,  if  the  decision  on  the  par- 
ticular question  bad  been  tbat  tbe  circuit 
court  of  Daviess  county  had  not  Jurisdiction, 
that  would  liave  been  decisive  of  tbe  contro- 
versy, and  would  have  resulted  in  annulling 
the  Judgment;  and.  If  one  of  the  Judges  sit- 
ting had  been  of  the  opinion  that  tbat  deci- 
sion was  contrary  to  a  previons  decision  of 
this  court,  the  cause  was  transferable.  Bat 
deciding  tbat  the  Daviess  circuit  court  had 
Jurisdiction  left  the  proceeding  and  Judgment 
of  that  court  open  to  review.  Until  the  case 
is  decided  on  Its  merits,  we  cannot  know 
that  the  questions  relating  to  the  change  of 
venue  will  remain  In  It  for  decision.  As  the 
change  of  venue  was  nuule  on  application  of 
the  defendants,  they  are  not  in  position  to 
say  it  was  wrong;  and,  if  the  decision  in  the 
cotirt  of  appeals  on  the  merits  should  be  In 
faror  of  appellant,  be  cannot  question  it 
Therefore  there  would  be  no  litigated  point 
to  certify  to  this  court 

Tbe  cause  Is  returned  to  the  Kansas  City 
oonrt  of  appeals.    All  concur. 


BiniNHAM  et  al.  ▼.  ROGERS,  Tax  Collector. 

(Supreme  CJourt  of  Missouri,   Division  No.  1. 
Feb.  19,  1902.) 

MtJNICrPAL  CORPORATIONS— TOWNS  —  SCHOOL 
DISTRICTS  —  OKGANIZATION  —  COLLATERAL 
ATTACK— RESTRAINING  COLLECTION  OF  TAX 
—  SCHOOL  BOARD  —  EXCEEDING  POWERS  — 
KEMEDY— SPECIAL  MEKTINOf!— ELECTION  ON 
QUESTION  SUBMITTED— DIVIDING  DISTRICT— 
EFKECT— VOTING  —  TAXATION  —  INVALID  IN- 
CREASED   ASSESSMENT- TENDER    OF    VALID 

poRTi  ON— N  EC  Kt*  smr. 

1.  Where  a  township  and  a  school  district 
have  been  organized  for  several  years,  and  are 
discharging  the  functions  of  such  corporations, 
their  right  to  exist  and  act  as  such  corpora- 


tioM  cannot  be  impMudied  coHateraJly  la  a  aiiit 

to  enjoin  the  collection  of  achool  taxes. 

2.  Injunction  to  restrain  the  collection  of  a 
school  tax  lawfully  assessed  is  not  the  remedy 
«f  a  taxpayer  for  any  ianproper  oonduct  of  a 
scbAol  board  in  the  performance  of  their  duties 
as  preaci-ibed  by  law,  or  under  Rev.  SC  1889,  { 
SOSR,  relating  to  the  division  of  a  district  into 
school  wBfds  etc 

3.  The  fact 'that  tfaeelectiea  on  a  tvostioBsnb- 
mitted  at  a  special  school  meeting  did  not  begin 
at  7  o'clock  a.  m.  and  close  at  G  o'clock  p.  m., 
and  that  a  chairman  and  secretary  were  elect- 
ed, and  tellers  appointed,  instead  of  electing 
three  election  judges,  aa  required  by  Rev.  St. 
1SS9,  §  8096,  prescribing  tbe  mode  of  holding 
elections  at  the  annual  school  meetings,  does 
not  invalidate  such  election,  since  the  statote 
applies  to  the  ammal  meetings  only. 

4.  Under  Itev.  St  1888,  f  8088,  a  school  board 
may  divide  the  district  into  school  wards,  and 
erect  suitable  school  buildings  therein.  Hetd, 
that  tbe  action  of  a  school  board  in  no  dividing 
a  district  and  providiag  for  the  erectioB  of  a 
school  house  in  one  of  the  wards  was  not 
equivalent  to  creating  a  separate  district  of 
such  ward,  so  that  taxpayers  in  tbe  other  ward 
had  no  right  to  vote  and  w«ie  not  liable  to  tax- 
ation therein. 

6.  Since  a  school  board  had  authority  to  make 
a  regular  assessment  af  a  certain  slim  on  each 
(100,  and,  under  Rev.  St  1868,  M  7982.  7986, 
7987,  tbe  power  to  asaeas  a>  additional  tax  to 
pay  the  interest  on  bonds  and  create  a  sinking 
fund,  a  taxpayer  who,  after  an  opportunity  to 
do  so,  has  failed  to  tender  or  make  offer  to  pay 
the  valid  tax,  cannot  enjoin  the  collection  of 
an  Increased  assessment  claimed  to  have  been 
made  without  notice  and  a  vote  thereon  as  re- 
quired by  law. 

Appeal  from  circuit  court  Bates  county: 
O.  A.  Denton,  Special  Judge. 

Suit  by  J.  H.  Burnbam  and  others  against 
John  H.  Rogers,  tax  collector.  From  a  judg- 
ment In  favor  of  defendant,  plaintiffs  ap- 
peal.   Affirmed. 

This  Is  a  suit  in  equity  to  enjoin  tbe  coBec- 
tion  of  certain  school  taxes  In  Amoret  scbool 
district  in  Bates  county;  the  ptslntlffa  own- 
ing iHt>perty  In  the  district  assessed  for 
such  taxes  in  1887,  and  tbe  defendant  being 
toiwnsblp  tax  ccUectsr.  !nie  iietltian  goes 
back  ts  tbe  organiaatioa  of  the  town  of 
Amoret  and  makes  statemeotB  tending  to 
sbow  tbat  tbe  town  was  not  lawfully  organ- 
ised. Then  It  takes  up  the  Amoret  scbool 
district,  organised  in  1882,  and  makes  stats- 
■tents  designed  to  show  tbat  its  organlsatioa 
was  not  legal.  It  then  states,  in  effect:  That 
upon  tbe  organization  In  May,  1882.  the 
board  of  directors  of  tbe  Amoret  scbool  dis- 
trict held  a  meeting,  and  determined  tbat 
more  than  one  edbeol  bouse  was  required  In 
the  district  and  divided  the  dlstriet  Into 
two  wards,  by  a  line  running  north  and 
soutli,  and  decided  to  build  a  sdhool  liouae  on 
tbe  east  of  tbe  line,  sn  lots  designatjed.  Tbe 
plaiutiSB  live  and  their  prop^ty  lies  west  of 
tkat  line.  Tbat  at  ttie  time  tbere  was  a  good 
scbool  bouse  west  of  the  line,  bat  tbe  direct- 
ors afterwards  sold  it,  and  since  then  tkere 
bas  been  no  s«dtool  bouse  west  of  tbe  liiae, 
although  tbat  part  has  ev«r  since  been  treat- 
ed by  the  directors  as  a  part  of  tlie  sidKwl 
district  for  purposes  of  taxation,  and  such 
taxes  have  erery  year  been  paid  tir  plain- 
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tiffs,  tip  to  the  year  188T.  That  piirsnant  to 
Ihe  reaolution  of  the  board  of  directors  in 
May,  1802,  dividing  the  district  into  two 
-wards,  and  looking  to  the  building  of  m 
■cbool  house  east  of  the  dividing  line,  an 
election  tvas  held  in  the  district  on  the  prop- 
osition to  issae  bonds  and  borrow  (2,000 
thereon,  to  be  used  In  building  and  furnish- 
ing the  contemplated  school  house,  at  which 
election  the  proposition  was  declared  car- 
ried, and  tbe  bonds  were  duly  issued.  The 
petition  avers  that  that  election  and  the 
bonds  issued  in  pursuance  of  it  were  void, 
for  three  reasons:  First,  it  "should  have 
been  held  beginning  at  7  o'clock  a.  m.,  and 
closing  at  6  p.  m.,  of  said  day,  and  the  board 
should  have  elected  three  Judges  of  elec- 
tion, etc.,  as  required  by  section  809C,  Bev. 
St  Mo.  1SS8,  instead  as  was  done,  by  elect- 
ing a  chairman  and  secretary  and  appointing 
tellers;  second,  said  proposition  was  not 
carried  by  two-thirds  of  the  votes  cast  by 
persons  who  were  legal  voters  at  the  time; 
third,  none  but  tbe  legal  voters  residing  east 
of  said  division  line  dividing  said  school  dis- 
trict No.  4  had  any  right  to  vote  at  said 
election,  voting  on  the  question  of  said  loan, 
when  In  fact  said  proposition  was  submitted 
indiscriminately  to  all  the  voters  of  said 
school  district  No.  4."  Coming  down  to  the 
assessment  of  1897  complained  of,  the  peti- 
tion avers  that  notice  that  a  proposition  to 
increase  the  rate  of  taxation  would  be  made 
at  the  annual  school  meeting  was  not  given, 
and  that  such  a  proposition  was  not  voted 
upon,  but  that  the  board  of  directors,  "in  dis- 
regard of  legal  authority,"  made  the  assess- 
ment for  that  year  in  excess  of  the  constitu- 
tional limit;  that  is,  made  an  assessment  of 
90  cents  on  the  $100,  being  40  cents  for 
teachers'  wages,  10  cents  for  Incidental  pur- 
poses, 28  cents  for  sinking  fund,  9  cents  for 
Interest,  and  S  cents  for  purposes  not  speci- 
fied. The  prayer  is  for  an  injunction  to  re- 
strain the  collection  of  this  assessment  A 
temporary  Injunction  was  awarded.  When 
tbe  cause  came  on  to  be  considered,  a  de- 
murrer to  the  petition  was  filed,  which  was 
sustained  by  the  court  and  plaintiffs  declined 
to  plead  further.  Thereupon  a  Judgment  for 
defendant  was  rendered,  and  the  plalntilfa 
appeal. 

Cbaa.  Krofl,  for  anpellanti.  H.  CL  Clark, 
for  respoDdeiit. 

YAUi^IANT,  J.  (after  stating  thft  facts). 
It  sufficiently  appears  from  tbe  petition  that, 
whatever  irregularities  may  have  occurred 
In  the  organization  of  the  town  of  Amoret 
and  tbe  Amoret  school  district  those  two 
corporations  were  organized  and  are  exlat- 
log  and  discbarging  tbe  functions  of  such 
c<»i>oratIonfl,  and  have  been  since  1992. 
Their  right  to  exist  and  act  as  such  corpora- 
tions cannot  be  Impeached  collaterally  in  the 
manuM  attempted  in  this  petition.  Confu- 
sion amounting  to  chaos  would  result  If  the 


life  of  every  mimlctpal  or  other  public  cor- 
poration In  the  state  could  be  assailed  In  this 
manner.  State  v.  FtiUer,  96  Mo.  16S,  9  a 
W.  583;  Catholic  Church  y.  Tobbeln,  82  Ma 
418;  Board  v.  Shields.  62  Mo.  247.  Asmm- 
ing,  therefore,  as  we  must  for  the  purposes 
of  this  suit,  tiiat  the  Amoret  school  district 
was  regularly  framed,  it  had  authority,  im- 
der  section  8068,  Rev.  St  18S9  (section  8865, 
Rev.  St  1890),  to  divide  the  district  into 
school  wards,  to  erect  a  suitable  school  baild- 
Ing  in  each  ward,  and  to  sell  any  school  proih 
erty  not  required  for  use  of  tbe  district  Of 
course.  In  the  performance  of  tbese  and  all 
other  duties  prescribed  by  law,  the  board 
must  act  in  good  faith  and  aoeordlng  to  tbe 
course  pointed  out  by  statute;  bat  if  the 
board  should,  in  the  opinion  of  a  taxpayer 
in  the  district,  deviate  from  that  course,  his 
remedy  is  not  by  injunction  to  restrain  tbe 
collection  of  the  tax  Uwfnliy  assessed. 

As  to  tbe  charges  la  tbe  petition  tbat  tbe 
election  held  May  20,  1892.  at  which  the 
bonds  were  authorized,  was  Illegal,  tbe  state- 
ments are  not  sufQcient  to  give  us  a  defi- 
nite idea  of  how  that  election  was  conducted, 
or  In  what  particulars,  if  any.  It  was  not 
conducted  according  to  law.  It  te  said  that 
the  election  sbould  have  begun  at  7  a.  m. 
and  closed  at  6  p.  m.,  and  that  three  Judges 
should  have  been  elected,  as  required  by  sec- 
tion 8096,  Rev.  St  1889,  instead,  as  was 
done,  of  electing  chairman  and  secretary  and 
appointing  tellers.  Section  809G,  referred  to, 
prescribes  the  mode  of  holding  elections  at 
the  annual  meetings  in  April,  but  It  does  not 
apply  to  other  meetings.  Under  section  7981, 
Bev.  St  1889  (section  9752.  Rev.  St  1889), 
tbe  issuance  of  bonds  for  this  xmrpose  may 
be  authorized  at  an  annual  or  special  niiset- 
lag,  and,  if  at  a  special  meeting,  notice  ot 
the  time,  place,  and  purpose  must  be  given. 
Whether  tbe  meeting  of  May  23,  1892,  at 
which  the  bonds  were  authorized,  was  called 
and  conducted  as  required  by  section  8008, 
Rev.  St  1889  (section  9780,  Rev.  St  1899), 
which  prescribes  how  special  meetings  shall 
be  called  and  conducted,  the  statements  in 
tbe  petition  do  not  show.  The  statement 
that  tbe  proposition  to  issue  the  bonds  was 
not  carried  by  two-thirds  of  those  who  wws 
legal  voters  at  the  time  is  supplemented  by 
tbe  further  statement  that  only  those  living 
east  of  the  division  line  were  legal  votora, 
and  that  all  tbe  voters  In  the  old  district 
were  permitted  to  vote.  Those  statements, 
taken  together,  are  Interpreted  to  mean  that 
in  the  opinion  of  the  pleader,  when  the  di- 
rectors determined  to  divide  the  district  Into 
two  wards,  and  made  provision  for  the  erec- 
tion of  a  school  bouse  In  the  ward  lying 
east  of  tbe  division  line.  It  was  equivalent 
to  creating  a  separate  district  east  of  the 
line,  in  which  those  who  lived  west  had  no 
concern,  had  no  right  to  vote,  and  were  not 
liable  to  taxation  therein.  This  idea  is  ex- 
pressed in  the  petition  in  these  words:  "That 
the  plaintiffs  reside  west  of  the  line  in  the 
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territory  so  stricken  olt  from  said  Ajnoret 
school  district,— the  toTrn  of  Amoret,  where 
the  school  house  is  located,  being  eaat  of  said 
line,— whereby  said  so-called  board  of  di- 
rectors of  said  Amoret  school  district  no 
longer  retained  any  Jurisdiction  over  the 
persons  or  property  for  the  purpose  of  as- 
sessing them  or  their  property  for  school 
purposes."  But  this  is  a  mistaken  view  of 
the  law.  The  XmotA  of  directors,  as  we 
have  seen,  by  sectlcm  8088,  Rev.  St  1889, 
had  authority  to  divide  the  district  into  two 
or  more  words  without  affecting  the  Integrity 
of  the  district  The  statements  In  the  peti- 
tion do  not  show  that  the  action  of  the  meet- 
ing of  May  23,  1892,  was  lUegal. 

The  petition  avers  that  no  notice  waa 
given  of  the  purpose  to  submit  the  proposi- 
tion to  increase  the  usual  rate  of  taxation 
at  the  annual  meeting  In  1897,  and  that  no 
vote  on  such  a  proposition  was  taken.  The 
proposition  could  have  been  voted  on  at  the 
annual  meeting  without  such  notice.  Sec- 
tion 7979,  Rev.  St  1889  (section  9750,  Rev. 
St  1899);  State  v.  Edwards,  151  Mo.  472, 
62  S.  W.  373.  But  if  no  such  vote  was  tak- 
en, no  authority  was  given  the  board  to 
make  the  increased  assessment  The  board, 
however,  had  authority  to  make  the  regular 
assessment  of  40  cents  on  the  $100,  and  an 
additional  tax  to  pay  the  interest  on  the 
bonds,  and  to  create  a  sinking  fund.  Sec- 
tions 7982,  7986,  7987,  Rev.  St  1889.  There- 
fore, if  the  increased  aissessment  was  not 
authorized,  it  would  only  affect  the  Items 
of  10  cents  for  Incidentals  and  3  cents  for 
unnamed  purposes,  leaving  77  of  the  90  cents 
assessment  valid  and  binding.  The  plain- 
tiffs have  shown  no  disposition  to  pay  the 
proportion  of  the  assessment  that  is  valid. 
Not  only  have  they  made  no  tender  of  it, 
but  they  sought  and  obtained  a  temporary 
injunction  against  -the  whole  assessment, 
and  still  are  in  the  attitude  of  refusing  to 
pay  that  part  which  by  their  own  showing 
they  are  justly  liable  to  pay.  The  maxim, 
"He  who  seeks  equity  must  do  equity,"  ap- 
plies in  this  case.  This  equitable  maxim 
would  not  be  enforced  so  strictly  as  to  defeat 
the  plaintiffs  if  they  had  inadvertently  omit- 
ted to  tender  payment  or  make  offer  to  pay, 
but  their  attention  was  called  in  the  circuit 
court  to  this  omission  in  their  bill  by  the 
demurrer,  which  assigned  this  as  one  of  the 
defects  in  the  petition.  Yet  after  the  court 
ruled  on  the  demurrer  the  plaintiffs  declined 
to  amend  or  place  themselves  in  any  better 
attitude  than  they  at  first  presented.  Under 
those  conditions,  the  court  could  do  nothing 
but  render  Judgment  for  the  defendant  In 
an  equity  suit  a  formal  tender,  under  these 
circumstances,  is  not  always  essential,  be- 
cause the  court,  in  its  decree,  can  grant  re- 
lief on  terms  It  may  prescrllie,  and  thus 
force  the  plaintiff  to  do  equity;  but  a  dispo- 
sition to  comply  with  the  maxim  is  essen- 
tial, and,  In  a  case  like  this,  If  the  plaintiff 
wUl  concede  nothing,  he  must  recover  all  or 


nothing.  These  plaintiffs,  however,  are  not 
quibbling  on  a  small  point  They  have  not 
come  Into  court  to  obtain  relief  only  against 
the  collection  of  a  tax  of  13  cents  on  the  $100 
valuation  of  their  property.  Th^  conceive 
themselves  aggrieved  by  the  action  of  the 
board  of  school  directors  in  dividing  the  dis- 
trict Into  two  wards,  leaving  them  in  what 
they  call  the  part  of  the  district  "stricken 
off,"  abandoning  and  selling  the  school  house 
they  formerly  had,  and  taxing  them  to  pay 
for  a  school  house  and  maintaining  a  school 
in  that  part  of  the  district  which  lies  in  the 
town  of  Amoret  They  may  have  been  un- 
justly treated  In  this  respect  We  do  not 
know.  But  if  they  have  been,  their  remedy 
does  not  lie  In  a  suit  of  this  kind.  While 
their  property  lies  in  the  school  district  it 
Is  subject  to  the  lawfully  assessed  scboc^ 
tax;  and,  if  the  board  of  directors  is  treating 
them  unfairly  in  the  administration  of  the 
affairs  of  the  school  district,  they  must  seek 
redress  In  some  other  mode  than  that  by  in- 
junction to  restrain  the  collection  of  the 
tax. 

The  Judgment  of  the  circuit  court  is  af- 
firmed.   All  concur. 


WILSON  T.  JACKSON  et  «L 

(Supreme  Ck>urt  of  Missouri,  Division  Ko.  1. 
Feb.  19,  1902.) 

DEEDS— VALIDITT— COMPETENCY  OF  GRANTOR 

—FRAUD— DISCREPANCY  IN  VALUE 

-FAILING  TO  RECORD. 

1.  In  a  suit  by  a  grantor  to  avoid  his  deed  on 
the  grouud  of  nis  mental  incapacity,  evidence 
examined,  and  held  iosufflcient  to  show  that  he 
was  incompetent 

2.  In  a  suit  to  avoid  a  deed  of  conveyance  ex- 
ecuted in  consideration  of  a  deed  to  otlier 
lands,  on  the  ground  that  the  transaction  was 
induced  by  the  frandulent  representations  of 
the  owners  of  the  land  given  m  exchange,  the 
evidence  showed  the  representations  related  to 
what  could  be  produced  on  the  latter  land  and 
the  value  of  such  products.  The  grantor  examr 
ined  the  land  he  received  in  excnauge.  Held, 
that  the  evidence  not  only  failed  to  prove  repre- 
sentations of  facts,  which,  if  false,  would  vitiate 
the  transaction,  but  shewed  that  the  grantor 
did  not  in  tact  rely  on  them. 

3.  Where  a  tract  of  land  worth  $1,600  is  ex- 
changed' for  a  tract  worth  $1,000,  there  is  no 
such  discrepancy  in  their  value  as  to  authoriie 
a  cancellatiou  of  the  transaction,  though  the 
owner  of  the  latter  tract  had  purchased  it  for 
a  less  sum  for  purposes  of  specnlation. 

4.  In  a  suit  to  avoid  a  transaction  consistiii| 
of  an  exchange  of  tracts  of  land,  on  the  gronnd 
of  fraud  in  procuring  the  execution  and  de- 
livery of  one  of  the  deeds,  evidence  examined, 
and  field  insufUcient  to  prove  any  fraud. 

5.  A  grantee  who  fails  to  record  his  deed  of 
conveyance  must  bear  the  loss  resulting  from 
a  sale  of  the  land  under  an  execution  against 
the  grantor. 

Appeal  frwn  circuit  court,  Harrison  coun- 
ty;  P.  0.  Stepp,  Judge. 

Ejectment  by  William  J.  Wilson  against 
Jacob  Jackson  and  another.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed, -litized  by  V 
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J.  C.  Wilson  and  Peery  &  Lyons,  for  ap- 
pellant. Wanamaker  &  Barlow  and  J.  W. 
Alexander,  for  respondents. 

VALLIANT,  J.  Ejectment  for  80  acres  of 
land  In  Harrison  county.  Defendant  Jack- 
son claims  to  be  the  owner  of  the  land,  and 
Is  In  possession  by  bis  codefendant,  Cupp, 
who  Is  bis  tenant.  Plaintiff  claims  title  un- 
^er  a  deed  from  defendant  Jackson.  The 
petition  is  In  the  nsual  form.  The  answer 
of  defendant  Cupp  Is  in  substance  a  general 
denial;  that  of  defendant  Jackson  is  In  the 
nature  of  a  cross  bill  in  equity  to  set  aside 
bis  deed,  under  which  the  plaintiff  claims, 
on  the  ground  that  It  was  obtained  by  fraud. 
Jackson,  whom  we  will  hereinafter  call  the 
4lefendant,  by  his  answer  states  snbstantiak 
ly  that  be  Is  a  man  of  weak  mind,  70  years 
old,  of  no  education,  living  in  Monticello, 
111.,  and  owning  the  land  In  question;  that 
In  September,  1895,  one  L.  B.  Wilson,  son 
«f  the  plaintiff,  came  to  defendant's  bouse, 
and,  with  the  Intent  to  cheat  and  defraud 
him  out  of  his  land,  represented  that  be 
(Wilson)  was  the  owner  of  large  tracts  of 
lands  In- Alabama  of  great  value,  which  he 
would  sell  or  trade,  and  that  those  who 
would  buy  of  him  would  make  great  profits; 
that  he  had  learned  that  defendant  was  a 
man  of  prominence  and  Influence  In  the  com- 
munity, and  that,  as  be  was  desirous  of  es- 
tablishing a  colony  on  this  Alabama  land, 
be  wished  defendant  to  go  with  him  and  see 
the  land,  with  a  view  that  on  bis  return  he 
woold  influence  others  to  go  and  buy  land 
there;  that  by  such  means  he  did  influence 
defendant  to  go  with  him  to  Alabama,  and 
there  traded  200  acres  of  land  to  him  for 
this  80  acres  In  suit;  that  be  represented  to 
defendant  that  on  that  200  acres  of  Ala- 
bama land  were  60  acres  of  valuable  tim- 
ber, that  lumber  could  be  sold  there  for  i 
$B0  a  thousand,  the  land  yielded  from  three 
to  four  tons  of  grass  annually,  worth  in  the 
markets  from  $10  to  $15  a  ton,  and  would 
also  yield  60  to  80  bushels  of  dry  ground 
rice  per  acre,  worth  $1  a  bushel,  and  that 
be  bad  a  complete  record  title,  all  of  which 
representations  were  false,  and  made  with 
the  fraudulent  Intent  to  cheat  the  defend- 
ant; that  Wilson  also  proposed  to  defend- 
ant that  If  he  did  not  care  to  farm  the  Ala- 
bama land  himself,  he  (Wilson)  would  take  a 
lease  from  him  for  five  years  of  the  200- 
acre  tract,  and  pay  him  $800  a  year  for 
rent,  giving  him  well-secured  bankable  notes 
for  the  same;  that  on  October  20,  1895,  aft- 
er defendant  and  Wilson  returned  from  Ala- 
bama, the  latter  sent  his  agent,  one  Hicks, 
to  defendant's  home,  who,  fraudulently  pre- 
tending to  hare  defendant  execute  the  flve- 
year  lease  spoken  of.  In  duplicate,  obtained, 
not  only  his  signature  to  the  lease,  but  also 
a  deed  from  defendant  to  Wilson  of  the  80 
acres  in  suit,  which  Hicks  carried  away, 
leaving  with  defendant  a  deed  from  Wilson 
to  defendant  of  the  200  acres  of  Alabama 


land,  and  a  duplicate  of  the  lease,  and,  in- 
stead of  the  flve  well-secured  notes  for  $800 
each,  agreed  on,  he  left  only  five  unsecured 
notes  of  Wilson  for  $200  each;  that  at  the 
time  defendant  thought  he  was  signing  only 
the  lease,  and  that  the  execution  of  the  deed 
to  the  Missouri  land  was  to  be  postponed 
until  the  security  was  given  (m  the  rent 
notes;  that  defendant,  bellering  all  the  rep- 
resentations of  Wilson  above  mentioned, 
was  ready  to  close  the  trade  on  that  day,  as 
soon  as  Wilson  should  give  the  security  on 
the  rent  notes;  that  the  plaintiff  in  this 
suit  claims  to  have  received  a  deed  to  the 
land  from  L.  B.  Wilson,  but  that  he  took 
such  deed  with  knowledge  that  the  deed 
from  defendant  was  obtained  by  the  fraud 
above  mentioned.  The  prayer  of  the  an- 
swer is  that  the  deed  from  defendant  to 
Wilson  be  canceled,  and  for  general  relief. 
The  reply  Joins  Issue  on  all  the  averments 
in  the  answer. 

Upon  the  trial  the  plaintiff  Introduced  evi- 
dence tending  to  show  that  the  rental  value 
of  the  land  in  suit  was  $100  or  $125  a  year, 
and  reRted.  The  defendant's  evidence  was 
first  directed  to  the  question  of  bis  mental 
capacity.  This  began  In  the  cross-examina- 
tion of  one  of  plaintiff's  witnesses,  a  farmer 
living  near  the  land  In  suit,  who  had  seen 
defendant  on  his  visits  to  Missouri  to  look 
after  this  farm.  This  witness  said  that  In 
bis  opinion,  although  defendant  did  In  fact 
transact  his  own  business,  yet  be  was  not 
competent  to  do  so.  The  witness  said:  "He 
was  looking  after  his  land  when  he  was  here. 
He  made  a  contract  for  his  board  with  my 
wife,  paid  part  of  it,  and  part  Is  not  paid. 
So  far  as  him  contracting  and  using  th!s 
land,  and  taking  care  of  himself,  he  made 
fair  contracts."  When  asked  for  facts  on 
which  be  based  his  unfavorable  opinion  of 
the  defendant's  mental  capacity,  the  wit- 
ness said  that  on  one  occasion  he  (the  wit- 
ness) bad  cut  down  a  hedge,  and  defendant 
had  hauled  it  and  put  it  In  a  branch,  and  It 
was  washed  away;  that  defendant  had  made 
a  maul  out  of  an  old  hard  knot,  which  came 
to  pieces  before  be  got  one  post  made;  thHt 
he  would  pick  up  little  sticks  and  pile  them 
up  for  wood,  and  would  begin  one  conver- 
sation and  go  right  off  on  another.  Witness 
bought  this  land  from  him  once,  but  he 
backed  out;  that  Is,  witness  had  offered  him 
the  full  value  of  the  land,  be  agreed  to 
take  It,  and  then  backed  out  Then  defendant 
read  on  this  point  depositions  of  several  per- 
sons living  in  Monticello,  111.,  who  had 
known  defendant  for  years,  as  follows:  A. 
Li.  Rodgers,  clerk  of  the  county  court  said: 
"I  don't  think  he  is  competent  to  transact 
business.  I  don't  think  be  is  competent  to 
undertake  the  exchange  of  properties  or  their 
sale,  or  to  make  papers  transferring  real  es- 
tate" Witness  stated  no  facts  on  which  he 
based  his  opinion.  Frank  Harrington  thought 
he  was  not  competent  to  transact  business. 
"A  man  who  would  take  a  shovel,  and  dig 
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up  the  itreets  for  gold.  I  condder  tiut  te  • 
man  not  betng  sonnd."  Charles  Bryden:  *^ 
should  not  say  his  mind  was  strong.  I 
should  say  be  was  not  competent  to  do  busi- 
ness. Hia  coBTersatlons  were  Incoherent 
He  had  an  Idea  that  thia  whole  country  was 
bilald  with  gold.  •  *  •  I  do  not  think  he 
would  be  able  to  comprehend  the  meaning 
and  pnrport  of  a  legal  hMtrument"  Mary 
J.  Brydien:  "I  considered  him  queer.  He 
was  constantly  taiking  of  bis  expectations 
of  finding  gold.  I  dont  think  he  bad  any 
knowledge  of  the  real  ralue  of  property.  I 
have  often  said  to  my  sons  that  I  would  not 
want  Jacob  to  sell  a  calf  for  ns.  *  •  •  He 
didn't  seem  to  know  what  bis  work  was 
worth.  He  did  work  for  us.  He  would 
sometimeB  charge  big  prices.  Unloading  a 
load  of  hay,  he  thought  It  was  worth  as 
much  BB  the  hay  was.  He  didn't  say  he 
thought  ft  was  worth  as  much  as  the  hay 
was,  but  I  thought  his  price  was  a  little  high. 
It  was  nearly  what  the  hay  was  worth. 
•  *  •  1  paid  him  what  I  would  any  other 
man  for  the  same  work,  and  aft«:  he  was 
over  with  It,  and,  as  we  say,  got  cooled  off, 
It  seemed  all  rigbt"  N.  B.  Bboades:  "1 
never  thought  he  was  a  man  of  very  strong 
mind;  thought  he  was  a  llttie  off.  I  wouldn't 
consider  him  gnalified  to  transact  business 
such  as  trading,  exchanging  real  estate,  and 
buying  and  selllug  farms.  I  refer  to  his 
mental  capacity  on  quite  a  number  of  differ- 
ent conversations  I  have  had,  more  upon 
this  mining  question  than  anything  else." 
Witness  then  went  on  to  state  substantially 
that  defendajit  thought  that  gold  ore  existed 
In  the  soil  in  and  around  Montlcello,  that 
he  thought  he  bad  discovered  It  In  places, 
and  that  If  any  one  would  back  him  with 
capital  he  would  develop  the  mine.  He  had 
a  rod  with  a  ball  on  the  end,  which  he  be- 
lieved would  Indicate  the  presence  and  depth 
of  gold  ore.  Witness  had  him  experiment 
with  the  rod,  but  It  Indicated  nothing.  D^- 
fendant  was  peculiar  In  his  manner  of  buy- 
ing goods  at  witness'  store.  Re  would  some- 
times come  In  and  look  over  a  suit  of  clothes 
or  a  hat  several  times  before  he  would  pur- 
chase. "I  should  doubt  very  much  his  ability 
to  make  a  careful  deal,  if  he  was  dealing  for 
land.  He  was  rather  peculiar  In  a  good  many 
things."  John  W.  Dlgbton:  "I  have  thonght 
for  a  good  many  years  back  that  he  was  not 
responsible  for  his  actions.  His  conduct  Is 
unusual.  I  noticed  him  on  a  good  many  oc- 
casions, sort  of  picking  up  gold  out  on  our 
farm.  He  bad  a  little  hunting  bag,  and  used 
to  pick  up  an  sorts  of  little  glittering  rock, 
and  carry  It  off,  and  1  was  Informed,  though 
I  did  not  see  It,  that  he  dug  some  holes  In 
our  woods;  but  I  didn't  think  it  was  alto- 
gether the  work  of  one  man.  He  Impressed 
me  as  a  man  who  wouldn't  be  responsible 
for  his  actions.  His  conrereatlons  were  not 
normal,  but  seemed  unconnected."  In  1S96 
he  applied  to  witness  for  a  loan  on  a  piece 
of  woodland,  which  witness  declined,  because 


he  did  not  think  him  responsible.  Dr.  J.  D. 
Knott:  "I  couldn't  say  that  I  have  bad  any 
conversation  with  him;  have  obso^ed  h!a 
conduct  and  demeanor  some.  I  don't  think 
be  was  of  aound  mind.  I  don't  think  he  wai 
fit  to  transact  business.  I  couldn't  say  th.it 
I  observed  anything  in  particular  as  to  hii 
ability  to  comprehend  the  extent  and  valne 
of  property  and  of  general  business  affain. 
Everything  I  have  observed  has  been  in  a 
general  way.  I  couldn't  observe  anything  la 
partlcnlar.  I  don't  think  he  was  (XHnpeteat 
to  make  a  transfer  of  real  estate."  Witness 
said  that  he  never  treated  defendant  pro- 
fessionally, and  that  the  opiaioii  given  was 
nonprofeesloBal;  had  not  converaed  witta  him 
to  any  extent,  and  never  transacted  any  busi- 
ness with  him.  Defendant's  Idea  of  gold  bi 
the  country  had  something  to  do  with  the 
opinion  given.  M.  R.  Davidson,  a  lawyer, 
nved  Just  across  the  street  from  defendant, 
and  saw  and  talked  with  him  frequently. 
"I  don't  think,  from  my  observation  of  hii 
conduct  and  talks  with  him,  he  would  be 
competent  to  transact  such  business  as  yoo 
liave  mentioned.  His  ideas  alx>ut  the  vaire 
and  extent  of  property,  in  my  opinion,  would 
be  very  vagae  and  uncertain."  Witness 
knew  tbe  defendant  and  hia  laroUierB  and 
sister,  and  visited  them  socially,  bnt  never 
bad  any  business  traasaction  with  defend- 
ant Defendant  and  his  brother  Henry  botb 
had  the  Idea  that  gold  could  be  found  in  that 
country.  William  P.  Smith  testified  to  a  con- 
yersatira  he  had  with  W.  J.  Wilson,  in  whicb 
witness  told  Wilson  that  defendant  vraa  cod- 
sldered  to  be  on  the  weak-minded  order,  and 
tluit  Wilson  said  the  reason  he  had  employed 
Hicks  waa  that  Hicks  could  get  defendant's 
■Ignatnree  to  the  papers,  while  he  himself 
could  not  Geo.  Miller,  former  sheriff  (rf  tbe 
county  In  which  Montlcello,  111.,  is  situated, 
stated  that  he  did  not  think  defendant  was 
competent  to  transact  business.  "Hare  had 
some  little  transactions  with  him.  He  seems 
to  have  the  oplni(»i  that  gold  may  be  found 
in  this  locality.  That  may  have  made  me 
think  he  was  not  strong-minded.  When  I 
was  sheriff,  I  sold  a  piece  of  land  of  his  for 
taxes;  could  not  get  him  to  understand  be 
had  to  redeem  It.  I  have  found  a  good  many 
people  whoee  land  was  sold  who  were  the 
same  way.  I  haven't  had  any  deals  with 
him.  I  couldn't  say  as  to  whether  be  is  a 
man  who  guards  his  property  interests  verr 
close.  I  have  sold  him  goods,  and  he  was 
always  pretty  hard  to  trade  with.  Whether 
he  wasn't  a  judge  of  the  goods,  or  whether 
he  wanted  to  get  it  as  cheap  as  he  could.  I 
could  not  say.  The  question  of  his  mental 
capacity  has  been  talked  of  more  since  this 
trade  than  it  was  before."  H.  P.  Harris: 
"I  would  not  thliik,  from  my  observationB  and 
conversations  with  him,  that  he  was  compe- 
tent to  transact  business,  such  as  buying  and 
selling  real  estate."  Witness  had  bad  do 
transactions  with  defendant,  except  Uiat  de- 
fendant would  come  into  wttneea'  store  and 
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buy  tMngs,  a*  other  peofie  did,  In  which  he 
displayed  no  wmnt  of  mental  capacity.    He 
was  an  economical  znen.    Dr.  W.  B.  Camp- 
bell:    "My  observatlcn  would  b«  tbat  he  was 
not  capabte  of  buying  and  sdllng  real  es- 
tatWh    *    •    *    He  seems  to  be  Just  weak- 
minded.    H«  h»8  a  great  notion  alx>ut  mln- 
enla,— «A>oat  finding  minerals  In  the  ground. 
Xltat  la  the  ground  on  which  I  base  my  opin- 
ion  that  he  Is  weak-minded.     It  might  be 
tbat  ICr.  Jackson  is  right  about  that  but  it 
lan't  rery  probable.    I  hare  frequently  heard 
oC  gold  being  discovered  Just  over  the  In- 
diana line.    •    •    •    His  weakness  of  mind, 
so  far  ae  I  am  able  to  state,  is  manifested 
by  the  fact  that  he  believes  In  the  presence 
of  gold  In  tke  vldsity.    So  far  as  I  know,  be 
■e«as  to  be  rational  oa  aU  other  subi^cts. 
It  is  true  that  a  great  many  good  buslneoa 
men  have  hobbles  of  some  kind."    Dr.  J.  W. 
Coleman:    "My  knowledge  of   the   man   Is 
somewhat  llmtted  in  a  certain  sense.    I  have 
knows  blm,  as  I  have  testified,  a  number  of 
years.    I  have  regarded  him   as   rather  a 
weak-minded  man.     *    *    *    I  have  never 
examined  Mr.  Jackson  for  the  purpose  of 
ascertaining  his  mental  condition;   nothing 
more  than  a  casual  observatloD  of  the  man. 
I  dao't  know  that  there  is  anything  in  hts 
mental  make-up  that  would  prevent  him  from 
caring  for  bis  flnanciai  interests  in  a  deal  as 
men  of  ordinary  prudence  osoally  care  for 
their  bnslnesa.    The  fact  that  be  believes  In 
the  presence  of  gold  in  this  vicinity  consti- 
tutes largely,  but  not  altogetber,  the  ground 
upon  which  I  base  my  opinion  that  he  is 
weak-mlnde4.    I  would  Judge  that  he  is  easi- 
ly infloenced.      I  never  saw  him  put  to  the 
test    There  might  be  a  little  gold  in  this 
vicinity,  but  in  the  true  seuse  there  Is  none. 
I  eonldn't  eay,  outside  of  this  one  thing,  that 
be  Is  wrong." 

la  addition  to  the  fbregolng  depositions, 
the  following  named  witnesses  testified  at  the 
trial  on  this  point:  W.  T.  Chlpps,  who  lives 
hi  Harrisco  county,  near  this  land,  became 
acquainted  with  defendant  on  the  occasion 
of  his  TlsitB  to  Missouri,  in  1894  and  1887. 
His  estimate  of  the  defendant  was:  "I 
wouldn't  call  him  a  very  bright  man.  That 
is  my  Judgment  He  was  more  of  a  feeble- 
minded man.  Hewasnotstont"  Thefacts  up- 
on which  this  witness  based  his  opinion  were 
that  defendant  would  sometimes  want  to  fix 
his  pasture  one  way,  and  then  would  change 
to  another  way,  and  did  not  seem  to  know 
Just  what  he  did  want;  and  he  tried  to  dam 
the  branch  with  the  brush  from  the  hedge, 
which  was  foolish,  because  the  branch  was 
too  large.  He  was  Interested  in  his  land, 
and  wanted  to  stop  the  washes.  He  made  a 
contract  with  witness,  renting  the  pasture. 
It  was  a  reasonable  contract.  No  one  came 
wttb  htm  from  Illinois  to  take  care  of  htm. 
He  bad  full  charge  of  the  land.  John  W. 
Smith:  "I  pronounced  him  a  feeble-minded 
man.  In  my  own  mind,  I  dont  believe  he 
was   capable   of   transacting    business    and 


making  bargains.  *  *  *  I  base  my  opinion 
on  the  fact  that  he  said  he  was  going  to  take 
in  a  pasture,  and  then -he  would  take  up  a 
subject  and  talk,  and  fly  off,  without  finisb- 
ing  it,  onto  other  subjects,  just  like  I  have 
seen  men  before  now  do.  Did  not  seem  like 
his  mind  was  settled  fairly."  John  T.  Price 
testified  that  he  had  a  conversation  with  de- 
fendant, when  the  latter  came  to  Missouri  la 
1867,  In  which,  defendant  having  said  that 
he  formerly  lived  in  Miami,  Ind.,  witness 
asked  him  if  he  knew  his  father-in-law,  Dr. 
Miller,  who  lived  there.  Defendant  said  he 
did  not,  bat  in  a  subsequiHrt  conversatkn  be 
said  be  knew  him  very  weR;  that  Dr.  Mil- 
ler had  practiced  in  hie  family;  and  then 
after  that,  in  anothor  conversation,  be  said 
he  did  not  know  Dr.  Miller,— never  heard  of 
him.  "His  mind  wandered  in  every  direction. 
*  *  *  I  would  not  want  to  testify  that  the 
man  was  insane,  or  anything  ot  that  kind, 
at  all.  I  don't  think  he  was  aware  ef  the 
fact  that  he  was  going  from  one  subject  te 
another.  I  don't  know  whether  hts  mind  was 
so  far  gone  as  to  be  incapable  of  doing  bust 
ness.  I  would  not  state  that"  Miss  Jack- 
son, sister  of  defendant,  teertified:  "For  near- 
ly 20  years  my  bcotiier's  mental  coaditloa 
has  not  been  so  that  he  was  really  competmt 
to  attend  to  business  at  all.  I  have  been  at- 
toading  to  his  business." 

On  the  other  branch  of  the  case,  the  de- 
fendant's testimony  tended  to  sliow  that  I* 
B.  Wilson  and  otliers  were  intorested  in  Ala- 
bama lands  wider  the  firm  name  of  Illinois  A 
Alabama  Land  Company,  and  that  h.  B.  Wil- 
son came  to  defeadant,  and  made  representa- 
tioQS  concerning  these  lands.  What  those 
representations  were  are  thus  stated  in  the 
testimony  of  Miss  Jackson,  the  defendant's 
sister  and  chief  witness:  "Well,  he  told  my 
brother  that  the  land  was  so  valuable  down 
there,  and  be  conld  raise  so  many  bushels  of 
dry  gronnd  rice  on  this  land,  and  how  valu- 
able it  was,  and  everything  of  that  kind,  un- 
til he  got  my  brother  to  go  down  there.  Said 
he  could  raise  hay  to  great  abimdance,  cot- 
ton grown,  and  anything,  he  said,  that  could 
be  raised  in  the  North,  conld  be  raised  tiiere 
Just  as  plentifully.  He  said  the  timber  was 
valuable  there,— very  large  timber  and  valu- 
able. He  said  it  could  be  sold  at  great  value. 
I  don't  remember  Just  how  much  It  was, 
but  then  it  was  a  great  deal  more  than  what 
we  could  get  for  timber  here."  Henry  Jack- 
son, a  brother  of  defendant  stated  that  Wil- 
son called  at  their  house,  and  asked  for  him 
and  bis  brother,  and  stated  to  him  that  "he 
was  selling  Alabama  land;  black  land;  rich 
land.  Said  It  was  very  rich  land;  produced 
a  great  deal.  •  •  •  He  eald  It  would 
produce  about  400  bushels  of  potatoes  to  the 
acre,— Irish  potatoes  and  sweet  potatoes  until 
you  couldn't  rest,— and  beans  and  dry  land 
rice.  Beat  anything  in  the  world  pretty  near, 
and  It  would  raise  cane  to  make  600  gallons 
to  the  acre.  Sold  it  -v^as  splendid  timber  on 
the  land.     There  wag  ftU  tluda,  pretty  neat. 
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except  angar  tree,— black  walnut,  bickcny, 
bnrr  oak,  white  oak,  black  oak,  cbinquapin; 
and  this  black  oak  was  very  large,  and  hick- 
ory was  splendid.  He  lald  the  price  would 
nm  from  |15  to  $20  an  acre  along  there." 
Then  the  witness  states  that  they  went  over 
to  where  the  defendant  was:  "Well,  the  con- 
versation was  with  brother  Jacob  more,  and 
the  same  they  said  to  me,  stating  about  the 
land,  you  know,  and  what  It  would  produce, 
and  so  on,— this  dry  land  rice,  com,  and 
grass,  and  oata,  and  sweet  potatoes,  and  Irish, 
and  sugar  cane  (they  called  it  ribbon  cane); 
that  on  an  acre  yon  could  make  (KK)  gallons 
to  the  acre."  There  was  testimony  on  the 
part  of  defendant,  also,  to  the  effect  that 
on  the  strength  of  these  representations  the 
defendant  concluded  to  go  to  Alabama  with 
Wilson  to  look  at  the  lands,  and  invited  one 
•f  his  neighbors,  James  Uonselman,  to  go 
with  him,  agreeing  to  pay  his  expenses.  The 
party  were  to  have  taken  a  train  that  passed 
through  Montlcello  at  a  late  hour  at  night, 
but  when  Wilson  and  Honselman  got  on  the 
train  they  discovered  that  defendant  bad  not 
come;  he  having  gone  to  sleep  and  failed  to 
awaken  in  time.  Wilson  telegraphed  back  to 
the  operator  to  awaken  William  Honselman, 
brother  of  James,  and  have  him  tell  defend- 
ant that  he  (Wilson)  would  pay  bis  expenses 
if  he  would  go.  Defendant  went  on  the  next 
train,  joined  the  party  at  East  St  Louis, 
and  they  all  went  to  Alabama  together.  It 
was  September  22,  1896,  they  started  on  the 
trip,  and  returned  In  about  one  week.  While 
in  Alabama  a  contract  was  made  between 
Wilson  and  defendant  to  exchange  the  Ala- 
bama 200  acres  for  the  Missouri  80  acres. 
About  a  week  after  their  return,  Wilson  was 
■t  defendant's  bouse  and  talking  about  this 
bnsiness.  Miss  Jackson,  sister  of  defendant, 
hearing,  as  she  said,  loud  talking,  went  tato 
the  room  and  told  Wilson  that  she  attended  to 
her  brother's  business,  and  the  defendant 
then  said  whatever  she  did  would  be  satis- 
factory to  him;  that  then  the  agreement 
was  reached  that  the  trade  would  be  carried 
oat  on  condition  that  Wilson  would  take  a 
flve-year  lease  of  the  Alabama  land  at  $200 
a  year,  and  give  good  bankable  notes  with 
security  for  the  rent;  that  some  days  after 
Mr.  Hiclcs,  a  lawyer  in  Montlcello,  called  at 
the  Jackson  home,  and  saw  defendant  and 
his  sister  together,  and  In  the  conversation 
that  ensued  Hicks  said  that,  if  defendant  did 
not  execute  the  deed  to  the  Missouri  land,  he 
would  enter  suit,  to  which  the  sister  replied, 
"The  quicker  you  enter  suit,  the  quicker  we 
will  know  it  Is  over  with."  She  then  told 
him  what  Wilson  had  agreed  about  renting 
the  Alabama  land,  and  said.  If  he  did  that, 
they  would  trade,  otherwise  not,  and  Hicks 
went  away.  On  the  following  Saturday, 
which  was  October  26th,  Hicks  returned,  and 
bad  an  Interview  with  defendant,— the  sister 
then  being  absent,  but  defendant's  brother 
Henry  was  present,— in  the  course  of  which 
the  deed  to  the  Missouri  land  was  executed 


by  defendant;  his  signature  being  witnessed 
by  Henry  and  acknowledgment  taken  by 
Hicks,  notary  public.  At  the  same  time  de- 
fendant executed  a  flve-year  lease  of  the 
Alabama  land  to  Wilson,  his  signatnre  to 
that  being  also  witnessed  by  his  brother  Hai- 
ry, and  Hicks  delivered  to  defendant  WO- 
son's  deed  to  the  Alabama  land,  his  five  rent 
notes  for  $200  each,  and  $30  to  pay  the  ex- 
penses of  the  trip  to  Alabama.  According  to 
Henry's  testimony,  he  was  able  to  read  and 
write;  but  he  witnessed  the  signatures  of 
his  brother  to  the  deed  and  lease  under  the 
belief  that  it  was  only  the  lease  he  was  sign- 
ing, as  Hlclu  said  it  was,— did  not  know  it 
was  a  deed.  He  said  he  looked  at  tbe  notes, 
and  called  attention  of  Hicks  to  the  fact  that 
the  dates  were  wrong,  and  Hicks  corrected 
them;  also  objected  that  the  notes  bad  no 
security.  As  soon  as  he  discovered  that  he 
had  signed  his  name  as  witness  to  a  deed, 
which  was  the  next  day,  he  went  to  Hicks' 
office  and  asked  for  the  paper  he  bad  signed, 
and  Hicks  gave  him  another  paper  tiiat  was 
of  no  consequence.  Defendant's  testimony 
also  tended  to  show  that  on  the  next  day, 
or  shortly  after,  he  returned  the  papers  Hidks 
had  left  with  him,  Indndtaig  the  deed  to  the 
Alabama  land,  to  Hicks;  but  Hicks  refused 
to  receive  them,  and  sent  them  back,  and 
they  were  passed  to  and  fro  between  tbe  par- 
ties in  the  malls.  Defendant  never  sent  the 
deed  to  Alabama  to  be  recorded,  never  paid 
taxes  on  the  land,  and  It  was  sold  for  taxes, 
and  afterwards,  in  1897,  the  record  title  still 
being  In  Wilson,  It  was  sold  under  execution 
against  Wilson  by  the  sheriff  in  Alabama. 
The  deed  to  Wilson  of  the  Alabama  land 
shows  that  be  paid  $500  for  It  There  was 
also  some  discrepancy  in  the  dates,  which 
Indicated  that  Wilson  did  not  obtain  a  deed 
to  the  Alabama  land  until  October  29th, 
whereas  the  exchange  of  deeds  on  the  oo»- 
sion  of  Hicks'  visit  occurred  on  October  26th. 
On  tbe  part  of  plaintiff  the  testimony  was 
to  the  effect  that,  when  the  party  got  to  Ala- 
bama, the  defendant  and  his  friend  Honsel- 
man (who  was  a  neighbor  of  his  in  Montlcel- 
lo, 111.,  01  years  old,  and  fruit  grower  by  oc- 
cupation) went  out  to  look  at  the  land.  Wil- 
son did  not  go  with  them.  They  were  ac- 
companied by  two  men,  a  Mr.  King  and  a 
Mr.  Bohanon,  who  lived  in  that  county,  both 
of  whom  were  farmers,  and  King  owned  the 
land  adjoining  the  200  acres  in  question.  In 
this  company  defendant  rode  over  the  land 
and  examined  it  after  which  they  drove  four 
miles  to  the  residence  of  Kbig,  and  there 
Wilson  joined  the  party.  Then  tbe  subject 
of  trade  was  discussed  between  Wilson  and 
defendant  The  latter  expressed  himself  as 
pleased  with  the  land  be  had  seen,  and  offer- 
ed to  exchange  his  80  acres  In  Missouri  for 
the  200  acres  in  Alabama,  saying  that  his 
Missouri  land  was  worth  $2,500.  The  nego- 
tiation resulted  in  a  v^itten  contract,  then 
and  there,  for  the  exchange  of  one  tract  for 
the  other,  conditl^i^^  t|iat  Wilson  was  to 
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haTe  two  weeks'  time  In  which  to  examine  l 
the  Missouri  land,  and  be  had  the  option  to 
refuse  the  trade,  If,  on  such  examination,  the 
land  was  not  satisfactory;  but,  if  satisfac- 
tory, the  deeds  were  to  be  exchanged  within 
SO  days.  Wilson  at  that  time  did  not  have  a 
deed  to  the  Alabama  land,  but  had  written 
contract  giving  him  an  option  on  It,  which 
be  afterwards  closed,  and  toolc  the  deed,  in 
time  to  carry  out  his  contract  with  defend- 
ant. After  their  return  to  Illinois,  defend- 
ant asked  Honselman  to  write  to  Mr.  King, 
and  hiqulre  if  he  would  sell  100  acres  of  his 
land,  adjoining  the  200  acres,  that  defendant 
bad  Jost  bought  While  In  Alabama  a  vabal 
agreement  was  entered  Into  whereby  Wilson 
agreed  to  taJce  a  lease  of  the  Alabama  land 
for  five  years  at  1200  a  year,  on  condition 
that  defendant  would  make  some  little  Im- 
provement requhred.  Two  or  three  weeks 
after  their  return  to  Illinois  defendant  be- 
gan to  Indicate  a  disinclination  to  carry  out 
the  contract  of  exchange  of  lands.  Wilson 
employed  Mr.  Hicks,  a  lawyer  In  Monticello, 
to  attend  to  closing  the  matter.  Hicks  drew 
the  necessary  deeds,  and  went  to  the  home 
of  defendant  to  see  him  about  It  There  he 
bad  an  interview  with  defendant  attd  his  sis- 
ter. The  latter  objected  to  exchanging  the 
deeds  then,  on  the  ground  that  Wilson  had 
agreed  to  pay  the  expenses  of  her  brother's 
trip  to  Alabama,  and  had  also  agreed  to  take 
a  five  years'  lease  on  the  land,  and  insisted 
that  those  conditions  should  be  complied 
with;  nothing  being  said  about  security  of 
the  rent  Hicks  said  he  had  not  been  In- 
formed by  his  client  on  those  points,  but 
would  see  him  about  It  and,  if  the  agree- 
ment was  that  way,  wonld  try  to  have  It  ful- 
filled. Hicks  then  left  them,  and  in  a  few 
days,  after  seeing  Wilson,  and  he  agreeing 
to  the  terms,  returned  to  defendant's  home 
with  a  draft  of  the  deeds,  lease  in  duplicate, 
notes,  and  the  130  to  refund  the  expense  of 
the  trip.  At  this  interview  the  sister  was 
not  present  but  the  defendant's  brother 
Henry  was,  and  the  papers  were  all  read 
over  to  defendant  and  inspected  by  his  broth- 
er; the  latter  discovering  error  In  the  dates 
of  the  rent  notes,  which  Hicks  corrected. 
An  abstract  of  title  to  the  Alabama  land  was 
there,  and  was  examined,  discussed,  and 
found  satisfactory.  Then  the  defendant  ex- 
ecuted a  deed  to  the  Missouri  land,  making 
bis  mark  for  signature,  which  Henry  wit- 
nessed, acknowledging  it  before  Hicks  as  no- 
tary pnbllc,  and  in  like  manner  executed  the 
five-year  lease  to  the  Alabama  land.  Hicks 
delivered  the  deed  from  Wilson  for  the  Ala- 
bama land  to  defendant  and  the  rent  notes, 
and  the  $80,  receiving  the  deed  from  defend- 
ant to  the  Missouri  land,  and  the  lease,  and, 
at  the  request  of  defendant  Hicks,  as  he  was 
leaving,  took  the  Alabama  deed  to  forward 
it  to  Alabama,  to  be  recorded.  Shortly  after 
Hicks  returned  to  his  office,  Henry  JaCkaon 
came  and  said  he  wanted  to  see  the  deed. 
Hicks  gave  him  the  deed  to  the  Alabama 
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land,  and  be  carried  It  away.  Shortly  after 
Hicks  delivered  the  deed  to  the  Missouri  land 
to  Wilson,  and  his  connection  with  the  mat- 
ter ended.  The  plaintiff's  testimony  also 
tended  to  show  that  no  representations  were 
made  as  to  the  character  of  the  Alabama 
land,  except  in  a  general  way,— that  it  would 
produce  com,  oats,  and  cotton,  and  almost  all 
the  products  of  land  In  the  North.  The  as- 
sessor of  the  county  In  Alabama  where  the 
land  is  situate  testified  that  it  was  worth  $5 
nn  acre,  and  that  it  and  lands  adjoining 
were  assessed  at  that  price.  Wilson  testified 
that  he  had  theretofore  been  advised  that  It 
was  for  sale  at  a  sacrifice,  and  had  bought 
It  with  a  view  of  selling  it  at  a  profit;  that 
after  be  returned  from  Alabama,  being  In- 
debted to  his  father,  the  plaintiff  in  this  case, 
for  money  advanced  to  him  In  his  business, 
he  deeded  this  Missouri  land  to  him  for 
$1,500,  taking  credit  on  his  account  for  that 
amotmt;  that  the  plaintiff,  when  he  took  the 
deed,  bad  no  notice  of  any  claim  of  defend- 
ant that  be  had  been  i.uposed  upon  In  the 
trade.  Plaintiffs  testimony  also  tended  to 
show  that  defendant  was  a  man  of  ordinary 
intelligence. 

The  court  found  for  defendant  on  the  is- 
sues tendered  In  the  answer,  and  rendered 
a  decree  canceling  the  deed  from  defendant 
to  L.  B.  Wilson,  and  the  deed  from  the  lat- 
ter to  the  plaintiff,  and  that  defendant  was 
entitled  to  hold  possession  of  the  land,  and 
that  plaintiff  pay  costs,  etc.,  from  which  de- 
cree the  plaintiff  appeals. 

We  have  been  compelled  to  go  through  the 
evidence  in  this  record,  and  make  extracts 
from  It  of  unusual  length,  for  the  reason  that 
the  case  must  turn  rather  on  questions  of 
fact  than  of  law;  for,  if  all  the  propositions 
of  law  contended  for  by  the  learned  counsel 
for  respondent  be  correct,  still,  If  the  evi- 
dence does  not  sustain  the  findings  as  to  the 
facts,  the  principles  of  law  invoked  do  not 
Justify  the  decree.  Of  course,  if  a  man  has 
not  sufficient  mental  capacity  to  make  a 
deed,  the  deed  be  attempts  to  make  will  be 
set  aside;  and  it  is  true,  as  contended  for  re- 
spondent that  one  may  have  mental  capacity 
to  make  a  will,  when  there  is  no  overreach- 
ing mind  to  contend  with,  and  yet  be  incom- 
petent to  deal  with  an  adversary  mind  in  a 
contract  Martin  v.  Baker,  185  Mo.  495,  86 
8.  W.  869.  But  if,  in  making  a  will,  the 
weakened  mind,  though  not  incompetent  to 
act  alone,  is  overpowered  by  a  stronger,  the 
will  cannot  stand.  The  making  of  a  will  is 
the  act  of  one  mind,  whereas  the  making  of 
a  deed  is  the  coming  together  of  two  minds, 
each  ordinarily  seeking  Its  own  advantage. 
It  Is  In  that  light  that  we  say  that  a  man 
may  sometimes  have  strength  of  mind  to 
make  a  will,  but  not  to  make  a  deed.  The 
principle  of  law  is  the  same  in  each  case, 
but  it  must  be  applied  according  to  the  cir- 
cumstances In  each.  It  is  not  sufficient  In 
order  to  set  aside  a  contract,  to  show  that 
the  man  who  complains  wuq(Vt  as  strong- 
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minded  as  the  one  with  \rbom  he  dealt 
The  wheels  of  commerce  irould  ceaBe  to  turn 
If  that  were  the  law. 

Now,  what  does  the  evidence  of  mental 
Incapacity  in  tlila  case  amount  to?  At  moat 
it  la  mere  opinions  of  nonexperts,  founded 
on  facts  from  which  no  such  ooneluslons 
can  be  legitimately  drawn.  The  most  of 
them  rest  their  opinions  on  the  fact  that  ttie 
defendant  believed  that  in  and  around  Hon- 
tlcello,  IlL,  gold  ore  could  be  found,-~a  be- 
lief in  which  bis  brother  Henry,  whom  no 
one  Intimated  was  weak  or  unseond  in 
mind,  shared.  Two  of  the  witnesses  thought 
that  It  was  evidence  of  weak-mindedn«es 
for  a  man  to  attempt  to  stop  the  injmr 
to  his  land  from  the  washing  of  a  branch 
by  putting  brush  from  a  cut  hedge  Into  the 
branch.  One  founded  his  opinion  on  the 
fact  that,  when  first  questioned,  defendant 
had  no  recollection  of  a  man  whom  he  bad 
known  when  he  lived  in  Indiana,— bow 
many  years  ago  was  not  siiown;  that  he 
afterwards  recollected  him  well,  and  aftet^ 
wards  again  said  he  did  not  recollect  him. 
Another  thought  it  foolish  to  plan  his  pas- 
ture one  way,  and  then  change  to  another. 
None  of  them  ventured  to  say  be  was  of 
unsound  mind,  nor  would  all  of  them  say  be 
could  not  transact  ordinary  business.  The 
fact  is  he  did  transact  ordinary  business, 
came  to  Missouri  alone,  attended  to  his 
farm,  and  made  discreet  contracts  in  rela- 
tion to  It.  The  opinions  were  generally 
(]ualified  to  the  effect  that  he  was  not  of 
sufficient  Intelligence  to  deal  in  real  estate, 
buying  and  exchanging  farms,  or  to  under- 
stand the  effect  of  a  legal  document.  Tbe 
business  of  buying,  selling,  and  exchanging 
real  estate,  and  understanding  the  effect  of 
legal  documents  connected  with  such  busi- 
ness, requires.  In  the  opinion  of  some  peo- 
ple, so  much  IntelligeQce  that  a  witness 
might  with  very  good  conscience  give  aa  un- 
favorable opinion  of  the  capacity  of  many 
men  to  do  that  kind  of  business,  who  are 
engaged  in  ordinary  business  every  day, 
and  whom  the  law  holds  to  their  contracts. 
There  is  no  claim  of  abuse  of  confidence 
here,  for  there  was  no  fiduciary  relation 
shown.  These  men  traded  at  arm's  length. 
Neither  had  the  right  to  trust  the  other  bs- 
yond  the  bounds  of  common  honesty. 

Nor  does  the  defendant's  evidence  suM>ort 
the  allegations  of  fraudulent  misrepresenta- 
tions. Those  represeotationa  related  to 
what  the  Alabama  land  was  capable  of  prtv 
ducing,— evidently  a  matter  of  opinion,  and 
not  shown  by  the  evidence  to  have  been 
unwarranted.  The  evidence  d[oe8  not  show 
that  it  was  r^resented  that  the  land  had 
produced,  but  that  it  could  produce,  the  arti- 
cles mentioned  in  abundance.  Representa- 
tions of  that  character,  even  if  unwarrant- 
ed, are  not  misrepresentations  of  facts  that 
would  vitiate  a  contract  Cornwell  v.  Real 
Estate  Co.,  150  Mo.  377,  51  8.  W.  736. 
Whether  tbe  land  was  capable  of  such  pro- 


duction we  do  not  know  from  this  reeord. 
Besides,  this  defendant  did  not  rely  on  those 
representations.  He  went  to  Alabama  to 
see  for  himself,  and  took  with  him  a  neigh- 
bor and  friend  in  whose  Judgment  be  bad 
confidence.  There  Is  nothing  In  the  record 
that  justifies  any  reflection  on  the  good  sense 
or  honesty  of  Mr.  Honselmon,  who  accom- 
panied tho  defendant  on  his  trip.  In  addi- 
tion to  that  there  were  tliese  two  men, 
farmers  who  lived  in  that  vicinity,  who 
went  with  him  over  the  land.  Oan  we  sup- 
pose he  asked  no  questions,  nor  tried  to 
learn  anything?  or  are  we  warranted  in  con- 
cluding that  every  one  be  came  in  contact 
with  was  in  a  eonspiraey  to  defraud  him? 

Nor  was  there  such  a  diairepancy  in  tbe 
value  as  to  caH  for  equlUbla  reli^.  Tb« 
defendant's  land  was  worth  $1,600,  and  tlie 
Alabama  land  was,  according  to  tbe  testi- 
mony of  the  assessor,  vrorth  $1,000,  and  was 
aasessed  at  that  value.  It  does  not  appear 
at  what  value  the  defendant's  land  was  as- 
sessed. The  fact  that  Wilson  found  an  op- 
portunity to  acquire  the  Alabama  land  for 
$2.50  an  acre,  and  bought  it  on  speculation. 
Is  no  evidence  of  fraud.  He  did  not  tell 
defendant  what  he  had  paid  for  It  and  was 
under  no  obligation  to  do  so.  He  told  him, 
when  be  talked  with  him  about  going  to 
Alabama,  that  the  price  would  be  $15  or 
$20  an  acre;   that  was  bis  selling  price. 

As  to  the  allegatioDS  of  fraud  in  the  act 
of  exchanging  the  deeds,  tbe  preponderance 
of  the  evidence  is  against  the  defendant 
Mr.  Hicks,  whom  the  evidence  shows  was 
at  one  time  prosecuting  attorney  of  his  coun- 
ty and  Is  a  reputable  lawyer,  gives  a  very 
Btraigbtfonvard  history  of  the  transaction, 
and  it  carries  the  air  of  truth  with  It  It 
Is  idle  to  pretend  that  the  defendant  and  his 
brother  Henry,  who  was  present  and  active- 
ly participated  In  the  execution  of  tbe  deeds, 
believed  they  were  executing  only  a  lease  to 
the  Alabama  land  and  taking  rent  notes  for 
the  same,  while  refusing  to  accept  a  deed 
to  It  and  refusing  to  execute  his  deed  In 
exchange.  Why  should  Wilson  take  a  leasp 
of  the  AlabamA  land,  and  give  his  notes 
for  the  rent  if  the  land  belonged  to  him, 
and  defendant  refused  to  have  It?  By  what 
principle  of  Justice  could  defendant  take 
the  five  rent  notes,  for  $200  each,  and  repn- 
diate  the  rest  of  tiie  contract?  The  answer 
avers  that  the  agreement  was  that  Wilson 
was  to  pay  $800  a  year  for  five  years,  and 
give  good  security  for  the  payments.  In 
other  words,  defendant  was  to  get  la  ex- 
change for  his  80  acres  of  Missouri  land, 
worth  $1,600,  200  acres  of  Alabama  land, 
leased  for  five  yeors  at  an  annual  rental  of 
30  per  cent  of  the  total  value  of  tbe  Mis- 
souri land.  While  there  was  no  attempt  to 
sustain  that  averment  by  proof,  the  fart 
seems  to  illustrate  the  wide  difference  be- 
tween tbe  defendant's  allegota  and  his  pro- 
bata. If  tbe  Alabama  land  has  been  suf- 
fered to  be  sold,  so  that  it  Is  now  lost  to 
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defendant,  he  has  Mily  bimself  to  reproach 
for  the  kwa. 

The  answer  having  converted  the  case 
Into  a  Eiuit  In  equity,  it  to  proper  that  the 
chancellor  should  dlspofte  of  tlie  whole  con- 
troversy by  decree.  The  Judgment  Is  re- 
versed^and  the  cause  remanded  to  the  clrcnlt 
coort  of  HarrlsMi  county,  with  directions  to 
enter  Jodgmeat  for  the  plalntitC  on  the  de- 
fendant's equity  answer,  and  for  the  plain- 
tiff for  the  possession  of  the  land  in  suit 
and  $100  damages,  assessing  the  rental  val- 
ue of  the  land  at  flOO  a  year  from  the  10th 
day  of  May,  1880,  the  date  of  the  decree 
appealed  from,  and  costs  of  salt,  and  award 
a  writ  of  possession  and  ezecatlon  for  the 
damages,  rents,  and  costs.    AU  concur. 


SALES  V.  BARBER   ASPHALT  PAY.   00. 
et  aL 

(Supreme  Ooort  of  Missouri.     Feb.  19,  1902.) 

MUNIcaPAL    OFFICBES   —  CITY    ENGINEER  — 

8TATOTE— REPKAL— EFFECT-CON8TRUC- 

TION-LBQiaiiATIVB  INTBNT. 

Rev.  St.  1896,  I  6687,  provided  that  there 
should  be  appoioted  by  the  maym:  certain  of- 
ficers, includiag  a  city  eu^ineer.  Section  6508 
gives  a  city  poorer  by  ordinance  to  provide  for 
the  appointment  of  all  officers  not  otherwise 
provided  for.  Laws  1901,  p.  00,  repeals  sec- 
tion 5537,  and  enacts  a  substitute  of  the  same 
number,  in  which  the  dty  engineer  is  omitted; 
and  the  same  act.  on  page  61,  provides  that 
"there  sliall  also  be  such  other  officers  as  may 
be  provided  by  ordinance."  The  same  legisla- 
ture enacted  a  statute  (Laws  1901,  p.  74)  cre- 
ating a  board  of  public  works,  and  authorizing 
such  board  to  appoint  the  city  engineo'.  Nei- 
ther section  fi&U,  preecriUng  the  general  du- 
ties of  the  engineer,  nor  sections  6663,  5664, 
and  56S6,  prescribing  specific  duties  of  such  of- 
ficer, were  changed.  After  the  act  of  1901,  p. 
74,  was  pronounced  unconstitutional,  the  ci'fy 
of  St.  Joseph  adopted  an  ordinance  creating  the 
office  of  city  engineer,  and  providing  for  his 
appointment  bv  the  mayor,  field,  that  the  leg- 
islature of  1901  did  not  intend  to  abolish  the 
office  of  city  engineer,  but  merely  to  change  the 
appointing  power  to  the  board  of  public  works, 
and,  the  act  so  providing  having  failed,  an  ap- 
p<rfntmnit  by  the  mayor  as  provided  by  the 
ordinance  is  valid. 

■  In  banc.    Appeal  from  circuit  court,  Buch- 
anan county;  A.  M.  Woodson,  Judge. 

Action  by  Mary  A.  Sales  against  the  Bar- 
ber Asphalt  Paving  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Reversed. 

Kendall  B.  Randolph,  H.  M.  Barney,  C.  F. 
Strop,  Scarritt,  Griffith  &  Jones,  and  R.  A. 
Brown,  for  appellants.  Brown  4  Dolman, 
for  respondent. 

SHKRWOOD,  J,  1.  The  trial  court  upon 
final  hearing,  perpetually  enjoined  defend- 
ants from  doing  any  work  under  a  certain 
contract  for  street  improvement  and  under 
Ordinance  2647,  and  from  Issuing  any  tax 
bills  against  plaintiff's  land,  or  becloodlng 
the  title  of  the  same,  etc.  The  correctnets 
of  tUs  decree  defendants  deny,  and  have 


appealed  to  this  court  In  order  here  to  chal- 
lenge Its  correctness. 

In  the  revision  of  1890  (volume  2),  under 
the  title  of  "Cities,  Towns  and  YiUages," 
there  was  section  5537,  which  provided  that 
"in  all  such  cities  there  shall  be  a  city 
clerk,  city  engineer,  city  assessor,  city  coun- 
selor and  city  comptroller,  who  shall  be 
appointed  by  the  mayor,  by  and  with  the 
advice  and  consent  of  the  common  council, 
and  shall  hold  their  office  for  the  term  of 
two  years  unleee  sooner  rmnoved,  and  who 
shall  iierform  such  duties  as  may  be  pre- 
scribed by  this  article  or  any  ordinance  of 
the  city."  This  section,  as  shown  in  the 
margin,  has  been  in  existence  since  1880 
(and  before),  and  was  known  as  "Section 
1284."  That  section  created  the  offices  of 
city  clerk,  city  engineer,  city  assessor,  city 
connsekkr,  and  city  comptroller,  who  were  to 
be  appointed  by  the  mayor,  who  were  to 
perform  such  duties  as  might  be  prescribed 
by  article  8  of  chapter  91,  or  any  ordinance 
of  the  city.  In  1901  (Laws  of  that  year, 
page  60)  the  legislature  repealed  that  see- 
tlon,  and  In  lieu  th^eof  sobatitated  tke  fol- 
lowing section  of  the  same  number:  "In  all 
such  cities  there  sball  be  a  city  clerk,  city 
assessor  and  city  counselor,  who  shall  be  ap- 
pointed by  the  mayw,  by  and  with  the  ad- 
vice and  consent  of  the  commun  council, 
and  shall  hold  their  office  for  the  term  of 
two  years  unless  sooner  removed,  and  who 
shall  perform  such  duties  as  may  be  pre- 
scribed by  this  article  or  any  ordinance  of 
tbe  city."  This  new  section  only  mentioned 
the  offices  of  city  ctork,  city  assessor,  and 
city  counselor.  The  same  statute  also  re- 
pealed section  5638  of  tbe  same  chapter 
(Rev.  St.  1899),  and  ei~:cted  as  a  substitute 
a  section  of  like  number  (Laws  1901,  p.  61). 
That  section  relates  to  and  creates  the  of- 
fices of  city  attorney.  Judge  of  police  court, 
city  auditor,  city  treasurer,  and  city  comp- 
troller. The  section  concludes  by  saying, 
"There  shall  also  be  such  other  officers, 
B^rants  and  agents  of  the  corporation  as 
may  be  provided  by  ordinance,  who  shall 
perform  such  duties  as  may  be  prescribed 
by  ordinance."  Tbe  statute  in  question  also 
r^eals  section  5548  of  the  same  chapter 
(Rev.  St  1899),  and  enacts  a  new  section  of 
the  same  number  (Laws  1901,  pp.  61.  62), 
which  new  section  relates  to  the  duties  of 
a  comptroller,  and  is  a  mere  duplicate  of 
tbe  section  repealed.  But  these  were  all  the 
sections  which  were  repealed  by  the  act  of 
March  13,  1901;  section  5541  of  the  revi- 
sion of  1899  being  left  unmenUoned  and  un- 
touched by  the  repealing  act  of  1901.  That 
section  reads  this  way:  "Sec.  5541.  City 
Kngine^.  The  city  engineer  shall  superin- 
tend the  construction  of  all  public  works  or- 
dered by  the  common  council;  shall  make 
out  plans,  specifications  and  estimates  there- 
of, and  do  the  surveying  and  engineering 
ordered  by  the  city,  and  perform  such  other 
dnties  as  may  be  prescribed  by  eKdlnanca," 
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Now,  If  there  is  anything  well  settled  In 
statutory  construction.  It  Is  this:  that  where 
a  repealing  statute  expressly  repeals  certain 
sections  of  a  statute  by  numbers,  or  a  speci- 
fied portion  of  another  act,  or  even  repeals 
one  clause  of  a  certain  section,  It  follows 
that  In  the  Judgment  of  the  legislature  no 
farther  repeal  was  necessary  or  Intended. 
Suth.  St  Const  I  827.  To  the  like  effect  is 
State  V.  Morrow,  26  Mo.,  loc  cit  141.  If 
the  legislature  had  intended  to  hare  abol- 
ished the  office  of  city  engineer  altogether, 
they  surely  would  not  while  and  when  re- 
pealing other  and  adjacent  sections  on  the 
same  and  the  next  preceding  pages,  have 
omitted  to  repeal,  by  number,  section  6S41 
which  prescribed  the  duties  of  such  officer. 
And  we  may  summon  further  aids  and  far- 
ther rules  of  statutory  construction  in  fol- 
lowing after  the  meaning  of  the  legislature 
in  the  present  Instance.  Thus  the  rule  In 
pari  materia  Is  applicable  here.  "All  con- 
sistent statutes  relating  to  the  same  subject 
and  hence  briefly  called  statutes  In  pari  ma- 
teria, are  treated  prospectively,  and  con- 
strued together  as  though  they  constituted 
one  act  This  is  true  whether  the  acts  re- 
lating to  the  same  subject  were  passed  at 
different  dates,  separated  by  long  or  short  In- 
tervals, at  the  same  session,  or  on  the  same 
day."  Suth.  St.  Const  i  283.  And  "A  stat- 
ute must  be  construed  with  reference  to  the 
system  of  which  it  forms  a  part  And 
statutes  on  cognate  subjects  may  be  referred 
to,  though  not  strictly  In  pari  materia."  Id. 
{  284.  Further  on  the  learned  author,  dis- 
cussing and  discoursing  upon  the  sam'e  sob- 
Ject  says:  "Where  enactments  separately 
made  are  read  in  pari  materia,  they  are 
treated  as  having  formed  In  the  minds  of 
the  enacting  body  parts  of  a  connected 
whole,  though  considered  by  such  a  body  at 
different  dates,  and  under  distinct  and  va- 
ried aspects  of  the  common  subject  Such 
a  principle  is  in  harmony  with  the  actual 
practice  of  legislative  IxMlies,  and  is  essen- 
tial to  give  unity  to  the  laws  and  connect 
them  In  a  symmetrical  system.  Such  stat- 
ates  are  taken  together  and  construed  as 
one  system,  and  the  object  is  to  carry  Into 
effect  the  intention.  It  is  to  be  Inferred 
that  a  code  of  statutes  relating  to  one  sub- 
ject was  governed  by  one  spirit  and  policy, 
and  was  intended  to  be  consistent  and  har- 
monious in  its  several  parts  and  provisions. 
For  the  purpose  of  learning  the  intention, 
all  statutes  relating  to  the  same  subject  are 
to  be  compared,  and,  so  far  as  still  in  force, 
bronght  Into  harmony,  if  possible,  by  inter- 
pretation, though  they  may  not  refer  to 
each  other,  even  after  some  of  tiiem  have 
expired  or  been  repealed."  Id.  |  288.  Now, 
If  statutes  which  have  expired  or  been  re- 
pealed may  be  consulted  and  compared 
with  existent  statates  in  order  to  discover 
the  intention  of  the  legislature  in  enacting 
the  latter,  no  reason  is  seen  why  resort  may 
■•t  ba  had  to  the  provisions  of  an  unconsti- 


tutional law  in  orda  to  ascertain  the  In- 
tention of  the  legislature  In  regard  to  the 
continued  existence  of  the  office  of  city 
engineer.  The  legislature  in  1901  (Laws  of 
that  year,  page  74)  enacted  a  statute  cre- 
ating a  t>oard  of  public  works  In  cities  of 
100,000  and  less  than  150,000  Inhabitants. 
Section  5  of  the  act  authorizes  such  board 
to  appoint  the  city  engineer,  etc.  This  act 
was  approved  March  14,  1901,— the  day  next 
after  the  approval  of  the  act  in  this  behalf 
first  aforesaid,  which  repealed  section  5537. 
Both  these  statutes  in  their  various  provi- 
sions must  have  been  In  the  minds  of  the 
legislature  at  the  session  of  1901,  and  their 
intention  to  continue  in  existence  the  office 
of  city  engineer  seems  too  plain  to  be  rea- 
sonably questioned.  The  repealed  section 
6S37  took  away  the  appointment  of  the  city 
engineer  from  the  mayor,  and  the  act  ap- 
proved  March  14,  1901,  gave  the  appoint- 
ment to  the  board  of  public  works;  bnt  in 
neither  case  was  there  the  slightest  inti- 
mation of  abolishing  the  office.  The  con- 
trary Intention,  Indeed,  is  clearly  and  indis- 
putably manifested.  The  only  difference,  so 
far  as  concerns  the  point  In  hand,  between 
section  5537,  as  originally  drafted,  and  sec- 
tion 5  of  the  act  of  March  14,  1901,  Is  the 
change  In  the  agency  whereby  the  city  en- 
gineer was  to  be  appointed,— taken  away 
from  the  mayor  and  given  to  the  board  of 
public  works.  True,  the  statute  creating 
that  board  was  pronounced  unconstitutional 
by  this  court  State  v.  Borden  (Mo.)  64  S. 
W.  172.  But  It  Is  thought  that  notwith- 
standing this  ruling,  the  principle  hereto- 
fore announced  respecting  the  discovery  of 
the  legislative  Intention  by  consulting  ex- 
pired or  repealed  statutes  may  well  be  ap- 
plied, and  with  equal  force  and  propriety, 
to  an  unconstitutional  statute.  Such  stat- 
ute, though  abortive  because  unconstitution- 
al, nevertheless  is  valuable  as  a  medium 
through  which  may  be  discovered  and  dis- 
closed the  intention  of  the  legislature  when 
enacting  the  concurrent  legislation  which  re- 
pealed the  original  section  5537.  Conclud- 
ing this  paragraph  we  hold  that— First  the 
legislature  never  repealed  section  5541,  re- 
lating to  the  office  and  duties  of  the  city 
engineer;  second,  that  the  legislature  never 
gave  any  Intimation  of  any  Intention  to  re- 
peal that  section,  but,  on  the  contrary,  their 
intention  Is  manifested  in  the  opposite  direc- 
tion, and  with  a  clearness  that  admits  of  no 
dispute. 

2.  If  section  6541  to  to  be  regarded  as  un- 
repealed, then  such  unrepeal  amounts  to  a 
legislative  recognition  of  the  continued  ex- 
istence of  such  office  and  such  officer,  and 
such  legislative  recognition  is  equivalent  in 
point  of  law  to  prior  legislative  creation  or 
prior  anthorlzatlon,  and  of  equal  force  and 
effect  Tbte  point  to  settled  by  abundant 
authority.  State  t.  Bvans,  161  Ma  96,  61  S. 
W.  590,  and  cases  cited. 

8.  The  city  of  St  Joseph  had  cast  upon  It 
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by  the  statute  relating  to  cities  of  the  sec- 
end  class  the  power  and  the  duty  to  open, 
"Widen,  ?rade,  Improve,  and  pave  Its  streets. 
Subdivisions  7  and  12  of  section  5508,  and 
sections  5648,  56(30-5663,  Rev.  St  1899.  Sec- 
tion 5663,  supra,  provides  that  after  a  con- 
tract has  been  made  for  the  grading  of  any 
street,  and  ordinance  has  been  passed  for 
the  assessment  of  the  value  of  all  the  prop- 
erty, etc.,  the  city  assessor  is  to  make  such 
assessment,  and  to  deliver  the  same  to  the 
"city  engineer,"  and  requires  the  latter  (re- 
peating his  ofBclal  title),  when  the  grading 
Is  completed,  to  compute  the  cost  thereof, 
etc.;  and  reqahring  that  the  "city  engineer" 
shall  compute  the  cost  thereof,  and  appor- 
tion such  costs  among  the  several  lots  and 
parcels  of  property  to  be  charged  there- 
with, etc.;  after  so  apportioning  and  char- 
ging the  cost  of  any  work,  to  make  out  and 
specify  special  tax  bills  according  to  sucb 
apportionment,  and  charge  the  same  in  favor 
of  the  contractor,  to  be  paid  against  the  sev- 
eral lots  or  parcels  of  lands  charged,  and 
register  the  same  in  fnll  in  his  office,  and 
deliver  such  bills  to  the  party  in  whose  fa- 
vor Issued  for  collection,  and  take  his  re- 
ceipt therefor,  etc.  And  section  5664  pro- 
vides and  requires  that  "every  such  tax-bill 
shall  be  a  Hen  on  the  property  therein  de- 
scribed, against  which  the  same  may  be  is- 
sued on  the  date  of  the  receipt  to  the  'city 
engineer'  therefor,"  etc.  As  to  building  sew- 
ers, etc.,  sections  5685  and  5686  make  pro- 
vision; the  latter  section  requiring  that  when 
a  district  sewer  shall  have  been  completed 
tbe  "city  engines  shall  compute  the  whole 
cost  thereof."  None  of  these  sections  quot- 
ed from,  whieb  fully  prescribe  and  define 
the  duties  of  the  "city  engineer,"  were  men- 
tioned or  touched  upon,  by  either  name  or 
number,  by  the  act  of  1901  aforesaid,  which 
repealed  the  original  section  5537.  The  of- 
fice of  city  engineer  of  cities  of  the  second 
class,  with  its  duties  defined,  then,  still  re- 
mains intact.  The  only  question  which  re- 
mains is  whether  such  a  city  could  provide 
by  ordinance  for  the  appointment  of  an  of- 
ficer to  fill  that  position.  Respecting  that 
point,  we  have  subdivision  39  of  section 
S508,  which  gives  the  city  power  by  ordi- 
nance "to  provide  for  the  appointment  of  all 
officers,  servants  and  agents  of  the  corpora- 
tion not  otherwise  provided  for."  And  in  ad- 
dition thereto  we  have  the  concluding  por- 
tion of  section  6538,  as  found  on  page  61  of 
the  Laws  of  1901,  already  quoted,  which 
says,  "There  shall  also  be  such  other  offi- 
cers, servants  and  agents  of  the  corporation 
as  may  be  provided  for  by  ordinance,  who 
shall  perform  such  duties  as  may  be  prescrib- 
ed by  ordinance."  Under  these  powers  an 
appropriate  ordinance  has  been  passed,  cre- 
ating the  office  of  city  engineer,  and  author- 
lelng  him  to  be  appointed  by  the  mayor, 
etc.  This  appointment  has  been  made,  and, 
as  the  office  of  city  engineer  was  never  re- 
pealed, it  was  competent,  under  the  statutory 


power  conferred,  for  the  defendant  cUj  by 
ordinance  to  empower  the  major  to  fill  the 
position  of  city  engineer. 

The  premises  considered,  we  reverse  the 
decree  entered,  and  remand  the  cause,  with 
directions  to  the  circuit  court  to  dismiss 
plaintifC's  petition. 

BURGBSS,  C.  J.,  and  ROBINSON,  MAR- 
SHALL, VALLIANT,  and  GANTT,  JJ.,  con- 
cur;  BRACE,  J.,  in  result 


JONES  V.  MURRAY. 

(Supreme  Comt  of  Misaonrl,  Division  No.   1. 
Feb.  19.  1902.) 

UBBL-ACTIONABLB  WORDS  PBR  SB-HALICB 
—  HITIQATION  —  EFFECT  —  EVIDENCE  —  CON- 
DUCT OF  ATTORNEY  —  RBI1ARK8  —  INSTRUC- 
TIONS—DUTY   OF    COURT. 

1.  A.  false  publication  that  a  person  i8  impli- 
cated lu  a  robbery  and  murder,  and  refernng 
to  him  as  "robber  number  three,  who  killed  the 
farmer,"  is  Ubelona  per  s«,  from  which  malice 
is  implied. 

2.  When  a  part  of  a  plea  in  mitigation  of  a 
libel  contains  matters  properly  admissible  in 
mitigation,  a  motion  to  strike  out  the  whole 
plea  is  propei-Iy  denied. 

8.  The  court  must  instruct  that  evidence  of 
defendant's  good  faith  in  publishing  a  libel  Is 
admissible  only  in  mitigation  of  exemplary  dam- 
ages. 

4.  Where  a  plea  in  mitigation  of  a  libel  al- 
leged that  a  certain  person  became  suspicions 
that  plaintiff  and  another  had  committed  the 
crime  charged  in  the  iibelons  article,  and  had 
informed  officers  of  such  suspicions,  together 
with  his  reasons  therefor,  and  defendant's  re- 
porter testified  that  snch  person  gave  to  him 
these  matters  before  the  pablication,  it  was 
error  not  to  permit  plaintiff  to  show  that  such 
person  did  not  communicate  with  the  reporter. 

5.  A  plea  in  mitigation  of  a  libel,  that  the  of- 
ficer who  furnished  defendant's  reporter  with 
the  alleged  facts  on  which  the  Iil>elon8  article 
wag  based  knew  of  plaintiff's  bad  reputation, 
was  not  sustained  by  the  evidence,  the  record 
not  disclosing  that  the  officer  knew  plaintiff's 
reputiUion,  and  another  officer  testifying  that 
he  had  heard  nothing  against  plaintiff  except 
that  be  occasionally  got  drunk. 

6.  A  plea  In  mitigation  of  a  libel,  alleging 
that  the  officer  who  furnished  defendant's  re- 
porter with  the  alleged  facts  on  which  the  libel- 
ous article  was  based  submitted  the  informa- 
tion in  his  possession  connecting  plaintiff  and 
another  with  the  crime  charged  In  the  article  to 
the  county  prosecuting  attorney,  who  stated 
that  the  facts  justified  the  arrest  of  plaintiff 
and  such  other  person,  is  not  sustained  by  the 
evidence,  the  record  containing  no  testimony 
that  the  prosecuting  attorney  gave  such  advice. 

7.  The  remarks  of  defendant's  counsel  at  the 
trial  for  libel,  that  plaintiff  committed  the  mur- 
der charged  in  the  alleged  libelous  article, 
should  have  been  rebuked  by  the  court  and  the 
Jnry  informed  that  the  evidence  did  not  sustain 
the  charge. 

8.  Though  the  constitution  provides  that  In 
an  action  for  libel  the  jury  shall  be  the  judges 
of  the  law  and  the  facts,  the  court  must  proper- 
ly and  carefully  advise  the  jury  as  to  the  law. 

Appeal  from  circuit  court,  Greene  county; 
G.  B.  McAfee,  Judge. 

Action  by  George  Jones  against  L.  H.  Mur- 
ray. From  a  judgment  for  defendant,  plat:^- 
tiff  appeals.     Reversed.  3  tized  by  V  L 
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TMs  la  an  action  for  ^,000  damages  for  a 
Ubel  of  tUe  plaintiff  published  In  the  Spring- 
field Republican  on  September  22, 1808.  The 
defendant  is  and  was  the  owner  of  the  pa- 
per. The  libel  Is  as  follows:  "A.  Murderer 
Captured— Officer  Foster  Burns  Arrested 
Charles  Carroll  for  Duftner  Tragedy— He  la 
a  Cousin  of  the  Notorious  Jones  Boysh- 
George  Jones  Implicated- He  Is  Robber 
Number  Three,  Who  Killed  the  Farmer- 
He  has  Skipped  the  Country.  One  of  the 
murderers  of  Charles  Duffner,  the  Dallas 
county  farmer,  is  confined  in  the  Greene 
county  Jail.  The  arrest  was  made  at  11 
o'clock  Tuesday  night  by  Deputy  Constable 
Foster  Bums  and  Constable  George  Green 
at  the  Farmers'  Home,  a  boarding  house  on 
North  Campbell  street  There  is  little  doubt 
but  Ofiicer  Bums  has  placed  behind  the  bars 
one  of  the  daring  robbers  and  will  capture 
the  other  robber.  Tbe  man  now  In  jail  Is 
named  Charles  Carroll,  son  of  Henry  Car- 
roU,  who  lives  three  miles  south  of  Buffalo 
and  about  eight  miles  from  the  Dufl'ner 
home.  Ever  since  the  murder  of  Mr.  Duff- 
ner last  Thursday  Officer  Burns  has  been  on 
the  lookout  for  the  culprits,  and  Monday  his 
Tlgilance  was  rewarded  by  hearing  that  two 
Dallas  county  boys  had  been  boarding  at  the 
Farmers'  Home.  They  gave  tlieir  names  as 
George  Jones  and  Charles  Carroll.  The  offi- 
cer ascertained  that  they  arrived  in  the  city 
the  Ist  of  September,  and  two  days  later  left 
the  boarding  house,  telling  the  proprietor 
that  they  were  going  to  work  In  the  Gulf 
shops,  and  would  board  on  the  south  side, 
but  they  told  several  people  they  were  going 
to  Christian  county,  and  also  stated  they 
were  going  to  Galena,  Kan.  Nothing  was 
heard  of  tbe  men  until  Monday,  September 
12,  whoi  they  were  seen  by  Mr.  Williams, 
proprietor  of  the  Farmers'  Home  boarding 
bouse,  whb  saw  them  going  east  on  Com- 
mercial street.  Next  heard  of  the  men  was 
last  Saturday  night,  when  they  returned  to 
the  Farmers'  Home  with  their  clothing  In 
a  muddy  condition.  Carroll's  shirt  was  bad- 
ly tora  and  had  blood  on  the  front.  They 
took  a  room  and  changed  their  clothing. 
Both  Carroll  and  Jones  were  in  a  state  of 
anxiety  and  very  nervous.  Sunday  morning 
Jones  left  the  boarding  bonse,  stating  he  was 
going  home,  and  Carroll  remained.  Officer 
Bums  learned  that  the  two  men  had  been 
stopping  at  Mr.  WUUams'  place.  He  was 
acquainted  with  them,  having  been  raised  in 
that  section  of  Dallas  county,  and  his  sus- 
picions were  aroused  that  they  might  be 
implicated  in  the  Duffner  tragedy,  and  after 
a  thorough  investigation  became  convinced 
that  they  were  implicated  in  the  murder,  and 
Tuesday  night  placed  Carroll  under  arrest. 
Georgte  Jones  is  a  son  of  Sam  Jones  and  a 
brother  of  the  notorious  Jim  Jones,  who 
Idlled  the  Texas  sheriff  and  bis  deputy,  and 
is  believed  to  have  been  implicated  in  the 
Duffner  affair.  Carroll  is  a  cousin  of  tbe 
Jones  boys.    Deputy  Constable  Bums  found 


a  vaUse  at  the  boarding  house  wbldi  con- 
tained three  Bhirts,  two  pair  of  pants,  a  pair 
of  shoes,  and  stale  bread.  The  shirts'  liad 
blood  on  them,  and  were  taken  to  Proaecnt- 
Ing  Attorney  Wear's  office,  where  that  gen- 
tleman heai-d  the  story  and  stated  he  be- 
lieved Carroll  was  one  of  the  robbers  and 
advised  that  Otto  Duffner,  a  son  of  Cbarles 
Duffner,  be  notified  to  come  to  Springfield 
and  identify  the  prisoner.  Tbe  officers  are 
satisfied  that  Carroll  Is  the  man  whom  Otto 
Duffner  held  wlille  his  father  struggled  wltb 
the  robber,  on  whom  lie  succeeded  in  inflict- 
ing fatal  wounds.  When  Carroll  was  placed 
under  arrest  by  Officer  Burns  he  becan>e 
very  much  agitated  and  acted  like  a  grnilty 
person.  Mr.  Burns  was  raised  in  the  neigh- 
borhood of  tbe  Jones  and  Carrolls  and  well 
acquainted  with  the  family.  Charles  Catroll 
is  about  25  years  of  age.  Ele  said  be  was 
Innocent  of  the  crime  for  which  be  waa  ar- 
rested and  would  l>e  able  to  prove  an  alibL 
While  be  was  told  be  would  be  taken  to 
Dallas  county  he  became  very  pale  and  said 
he  did  not  want  to  go  there.  Officer  Boms 
telegraphed  to  Buffalo  yesterday  morning  to 
the  sheriff  notifying  Urn  to  arrest  George 
Jones,  who  Is  robber  number  three,  the  one 
who  killed  Duffner.  The  officer  believes  that 
Jones  has  skipped  the  country  and  had  do 
idea  of  returning  home.  Otto  Duffner  is  ex- 
pected to  arrive  in  the  city  to-day  to  iden- 
tify Carroll  When  the  attempted  robbery 
occurred  the  robbers  wore  false  beards,  and 
it  may  be  dliScult  for  young  Duffner  to  iden- 
tify bim.  Although  living  within  eiglit  miles 
of  each  other,  Carroll  stated  yestorday  be 
was  not  acquainted  with  the  Duffner  family. 
The  capture  of  Carroll,  If  he  proves  to  be 
one  of  the  robbers,  is  a  neat  piece  of  de- 
tective work,  and  Officer  Burns  will  receive 
a  reward  of  $500  from  the  county  and  widow 
of  Charles  Duffner." 

Tbe  second  amended  answer,  upon  which 
the  case  was  tried,  is  as  foUows:  "Now 
comes  the  defendant,  and  for  amended  an- 
swer to  plaintiff's  petition  denies  each  and 
every  allegation  therein  contained.  Where- 
fore he  prays  Judgment,  and  for  farther  an- 
swer to  said  petition  the  defendant  pleads 
tbe  following  mitigating  circumstances,  to 
wit:  That  about  sundown  of  Thursday, 
September  15,  1898,  in  the  county  of  Dallas 
and  state  of  Missouri,  there  was  committed 
a  most  foul,  bloody,  cruel,  and  cowardly  mur- 
der; that  at  said  time  and  place  one  Charles 
Duffner,  his  wife  and  sob,  were  assaulted 
by  two  masked  robb^v,  and  one  of  tbe  rob- 
bers shot  at  and  tried  to  kill  Miss  Duffner: 
that  after  a  hard  struggle  one  of  said  rob- 
hers  was  killed  and  the  other  waa  overpow- 
ered and  captured;  that  the  sod  of  said 
Charles  Duffner  was  then  dispatched  to 
arouse  the  neighbors  and  fetch  the  oOxxTf 
of  the  law;  that  thereupon  a  tliird  robber 
appeared  upon  the  scene  and  shot  and  killed 
Ohas.  Duffner  and  liberated  hJa  companion 
in  crime.    Tbe  murderera  thea  fled  on  bonei 


^Xo.) 


JONES  T.  MUBRAT. 


983 


t3«loDgIiig  to  the  Duffaer  family  to  a  point 
^l>oat  two  miles  north  of  the  ecene  of  the 
-ft^rvgedy,  and  then  killed  the  said  horses  and 
naounted  their  own  animals  and  rode  away. 
"X^at  on  account  of  the  maslis  and  exclte- 
■loeiit  the  family  were  unable  to  fully  de- 
scribe the  murderen,  but  In  their  flight  tlipy 
dropped  a  sack  which  contained  some  crusla 
of  bread  and  three  tin  cups;  that  on  said  tin 
cups  waa  engraved  or  cut  the  name  of  the 
:3kln.  8prague  children;  that  plaintifT  herein 
l8   the  uncle  of  said  children.    That  on  Mr 
about  September  1,  18i)8,  the  plaintiff  and 
one  Chas.  Carroll,  both  being  residents  of 
X>alla8  county,  Missouri,  and  living  about  10 
■aUes  north  of  the  scene  of  the  tragedy,  left 
their   homes  in  said  county  and  came  to 
Springfield,   where  they  remained  for  soma 
days;    that  durlag  this  time  they  boarded 
at  a  house  l^ept  by  one  WUllams,  and  dur- 
taas  said  time  they  made  contradictory  state- 
ments  as  to  where  they  intended  going;   that 
upon  lea  Ting  gpringfleld  they  landed  at  Nlza 
on  or  about  Saturday,  September  10,  180R; 
ttaey  ware  supposed  to  have  been  next  seen 
tn  Springfield  on  Monday,  September  12t>i, 
or  Tuesday,  September  13tb;   th^  hh-ed  to 
one  Jerome  BoUn  near  Nixa,  and  oa  Wednes- 
day, September  14^  1898,  they  quit  work  at 
the  threshing  machine  and  went  to  Niza, 
wbeia  they  began  drinking  heavily;  that  they 
were  not  seen  again  from  Wednesday  after- 
■ooa  until  Friday  morning,  September  ISth, 
when  they  again  reported  for  work  at  tho 
tbreehing  machine  in  Christian  county,  bat 
again  quit  work  that  day  and  started  to 
Springfield,  Missouri,  where  they  arrived  at 
5  pw  m.,  September  17,  1898;  that  npon  ar- 
riving at  ^ringfield  they  want  to  the  Farm- 
ers' Home  In  Springfield  and  also  went  to  the 
bome  of  Peyton  Kelly,  a  distant  relative  ol! 
plaintiff;  that  by  this  time  the  whole  coun- 
try was  aflame  in  the  search  of  the  two  es- 
caped murderers  and  In  the  effort  to  iden- 
tify the  dead  robber;  that  Peyton  Kelly  knew 
that  said  plaintiff  and  his  companion  Car- 
roll lived  in  Dallas  county,  and  knew  that 
the  reputation  of  plalntlfr  and  several  of  his 
brothers  was  not  good,  and  knew  of  the  com- 
mission of  this  crime;  that  said  Kelly  be- 
came suspicious  of  said  parties,  and  noticed 
especially  their  strange  manner  and  nervous- 
ness, and  observed  that  their  clothes  were 
muddy  and  the  shirt  of  one  of  them  torn 
and  bloody;  that  after  being  at  Kelly's  they 
went  to  another  relative,  to  wit,  John  Hen- 
drickson,  and  thereupon  Peyton  Kelly  com- 
municated his  suspicion  to  Oeorgc  Green, 
CMistable  of  Campbell  township,  and  to  Fos- 
ter Bums,  deputy  constable  of  said  town- 
ship; that  tbese  officers  then  possessed  them- 
selves of  all  the  foregoing  facta;   that  said 
Officer  Bums  also  knew  the  Jones  family, 
and  knew  that  the  reputation  of  plaintiff  was 
not  good,  and  said  Burns  then  found  the 
valise  kept  by  plaintiff,  and  In  the  same  was 
found  some  stale  bread  and  muddy  clothing 
and  a  torn  sUrt  with  blood  thereon,  dnd  also 


on  a  shirt  was  found  the  imprint  of  tlio 
muzzle  of  a  freshly  discharged  pistol;  that 
thereupon  said  officers  submitted  all  of  said 
facts  to  Hon.  A.  U.  Wear,  prosecuting  attor- 
ney of  Ureene  county,  who  stated  as  his  opin- 
ion that  the  facts  Justified  an  arrest;  that 
thereupon  said  tireen  and  Bums  arrested 
the  said  Carroll  on  September  20,  ISOS,  and 
caused  the  arrest  of  plaintiff  herein  either 
on  the  same  day  or  on  September  21st;  that 
on  the  21st  day  of  September,  1898,  defend- 
ant was  the  owner  and  publisher  of  the 
Springfield  Republican,  but  had  nothing  to 
do  with  the  gathering  of  the  news  items, 
leaving  this  to  his  corps  of  reporters;  that 
one  H.  S.  Geddes  was  then  in  his  employ, 
and  said  Geddes  was  a  careful,  discreet,  and 
prudent  reporter;  that  said  Officers  Green 
and  Burns  were  painstaking  and  careful  ofii- 
cers,  and  said  A.  H.  Wear  was  a  cautious 
and  prudent  adviser;  that  all  of  said  facta 
were  made  known  to  said  H.  8.  Geddes,  and 
then  to  defendant  herein,  and  defendant  and 
said  Geddes  believed  that  the  real  murderers 
had  been  captured;  that,  acting  upon  sucb 
belief,  and  in  the  interest  of  public  Justice, 
and  not  out  of  any  malice  or  ill  will  towaris 
either  plaintiff  or  Carroll,  defendant  pub- 
lished said  article.  Defendant  states,  as  a 
matter  of  fact,  plalntiCT's  reputation  and 
character  Is  not  good.  Defendant  further 
states  that  no  request  was  ever  made  by 
plaintiff  of  defendant  to  publish  a  statement 
of  his  side  of  the  case,  which  defendant 
wooid  cheerfully  have  done,  and  would  cheer- 
fully have  corrected  any  erroneous  state- 
ment of  facts,  and  would  cheerfully  have 
made  any  and  all  amends  consistent  with 
the  facts  submitted;  but  that  plaintiff  wav, 
on  the  contrary,  induced  and  prompted  by 
A  D.  Bennett  one  of  the  counsel  In  this 
ease,  to  institute  this  suit  Wherefore  de- 
fendant prays  that  tbese  matters  may  be  In- 
quired of  in  mitigation  of  said  publication." 

The  answer,  as  filed,  contained  a  further 
attempted  plea  of  privileged  communication: 
but  the  court  adjudged  it  insufficient  and 
struck  it  out  The  plaintiff  moved  separate- 
ly in  the  same  motion  to  strike  out  the  plea 
of  mitigation,  but  the  court  overruled  the 
motion  in  that  particular,  aud  the  plaintiff 
preserved  an  exception,  and  filed  a  reply, 
which  was  a  general  denial.  The  defend- 
ant disqualified  the  regular  Judge  of  the 
trial  court,  and  by  agreement  a  special  Judge 
was  selected  to  tty  the  case. 

The  trial  developed  the  facts  to  be  sub- 
stantially as  follows:  That  the  defendant 
owned  the  Springfield  Republican,  and  that 
the  libel  was  published  on  the  22d  of  Sep- 
tember, 1898;  that  the  defendant  never  saw 
tbe  libel  until  it  appeared  in  his  paper,  but 
was  told  tbe  substance  of  it  by  Gedlcs,  a 
reporter  employed  by  blm,  the  day  before  It 
was  published.  The  plaintiff  offered  In  evi- 
dence a  copy  of  the  paper  of  the  2Sd  of 
September,  1806,  whlct>  contained  an  article 
to  the  effect  that  C«croU  xnu  released  on  the 
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day  previous  because  Otto  Duffner,  after 
seeing  blm,  declared  that  he  was  not  one 
cf  the  men  who  was  at  bis  father's  house. 
The  court  also  excluded  a  copy  of  the  week- 
ly edition  of  the  paper  containing  the  libel 
complained  of.  The  evidence  further  show- 
ed that  on  the  15th  of  September,  1898,  be- 
tween 6  and  7  o'clock  In  the  evening,  two 
men  went  to  Andrew  Duffner's  house  In  Dal- 
las county.  One  of  them  attacked  and  shot 
Duffner,  and  the  other  attacked  his  son  Ot- 
to. Duffner  succeeded  in  killing  the  man 
that  attacked  him,  and  he  and  his  son  over- 
powered and  captured  the  man  that  attacki- 
ed  the  son.  About  that  time  a  third  man 
appeared  on  the  scene,  and  shot  and  killed 
Duffner,  shot  at  his  son  and  daughter,  and 
rescued  the  captured  man,  and  they  two 
escaped  on  Duffner's  horses,  which  were 
found  next  day,  some  miles  from  the  place, 
shot  to  death.  The  two  men  who  made  the 
first  attack  wore  false  beards,  and  Mrs.  Duff- 
ner, while  assisting  her  husband  In  his  fight 
with  the  man  that  was  killed,  pulled  bis 
false  beard  off,  and  recog^nlzed  him  as  one  of 
three  men  who  had  been  to  their  honse  about 
10  or  11  o'clock  that  day  and  bad  purchas- 
ed a  bottle  of  wine;  bnt  she  positively  testi- 
fied that  the  plaintiff  was  not  one  of  the 
men  that  came  to  her  house  at  either  of  the 
times  mentioned.  It  farther  appeared  that 
after  the  tragedy  a  satchel  was  found  where 
the  third  man  Jumped  over  the  fence,  which 
contained  some  food  and  some  cups,  on  which 
were  scratched  or  engraved  the  names  "Mar- 
vin Leroy  Sprague"  and  "Mabel  Sprague," 
respectively,  which  by  general  reputation 
was  shown  to  be  the  names  of  Mrs.  Sarah 
Sprague's  children,  and  it  was  shown  by  the 
testimony  of  Bums,  the  deputy  constable, 
that  he  had  beard  that  Mrs.  Sprague  is  a 
sister  of  the  plaintiff,  and  by  the  testimony 
of  the  sbolff  of  Dallas  county  that  she  is  his 
sister,  and  when  she  was  on  the  witness 
stand  neither  t>arty  asked  her  whether  she 
was  or  not;  so  it  stands  proved  for  the  pur- 
poses of  this  case.  The  court  refused,  bow- 
ever,  to  permit  Mrs.  Sprague  to  testify  that 
the  cups  BO  found  were  not,  and  never  were, 
the  cups  of  her  children.  The  only  attempt 
made  to  prove  that  the  plaintiff's  character 
was  bad  was  by  the  testimony  of  W.  H. 
Ruth,  the  sheriff  of  Dallas  county;  and  this 
attempt  failed,  for,  Instead  of  his  testlm  ny 
showing  such  bad  character,  the  sheriff  said 
be  never  beard  anything  about  bis  character 
"more  than  he  gets  drunk  once  In  a  while." 
Burns,  the  deputy  constable,  living  In 
Greene  county,  who  was  acting  as  a  detective 
In  the  matter.  In  hopes  of  earning  the  $500 
reward  that  the  county  of  Dallas  and  tbe 
family  had  offered,  testified  as  follows:  "Q. 
•Tust  go  ahead  and  tell  as  an  officer  what  yon 
learned  as  an  officer,  and  what  you  found 
on  Investigation  that  led  you  to  make  the 
arrest  of  Mr.  Carroll.  Did  you  telegraph 
to  have  Jones  arrested?  A.  After  Carroll's 
arrest  I  consulted  tbe  prosecuting  attorney. 


Q.  You  telegraphed  to  have  him  arrested? 
A.  Yes.  Q.  Go  ahead  and  tell  all  you  learn- 
ed and  all  you  saw  and  beard  as  an  ot&cer 
that  led  you  to  make  the  arrest  of  Carrtdl 
and  to  telegraph  tlie  arrest  of  Jones.  Tell 
it  In  your  own  way  and  all  the  facta  and 
circumstances?  (Objected  to  as  Irrelevant, 
incompetent,  and  ImmateriaL  Objection 
overruled.  Plaintiff  excepted.)  A.  It  was 
the  next  day,  or  possibly  might  have  been 
two  days,  after  the  murder.  I  was  Inform- 
ed by  some  one  from  Dallas  county  that 
Jones  and  Ciarroll  had  been  up  ho'e;  tbat 
they  bad  come  by  Mr.  Duffner's  about  a 
week  or  such  a  matter  prior  to  tbe  murder, 
and  I  afterwards  found  out  tbat  they  bad 
been  at  Nlxa,  and  also  found  out  tbey  bad 
stopped  oyer  here  at  Mr.  Williams',  tbe 
boarding  honse  In  north  town,  and  bad  made 
contradictory  statements  as  to  where  tbey 
were  going.  One  man  told  Mr.  Stewart  tbat 
tbey  were  going  to  Galena,  Kan.,  and  tbat 
evening  about  4  or  5  o'clock  George  Green 
and  I  were  at  Judge  Ferguson's  office,  and 
Peyton  Kelly,  mail  carrier,  a  cousin  of  tbeae 
boys,  came  along,  and  we  talked  with  him 
about  tbe  matter,  and  he  said,  'Yes,  they  bad 
been  to  his  honse.'  They  came  in,  I  tbink, 
Saturday  evening.  He  said  'from  Nlxa.'  He 
said  they  told  blm  they  had  been  down  to 
Nlxa,  Christian  county.  He  went  en  to  tell 
us  about  It  after  we. bad  talked  with  him 
quite  a  good  while,  and  of  course  he  didn't 
want  to  tell  anything  on  the  boys,  because 
tbey  were  relatives  of  bis,  I  suppose;  but 
he  told  about  their  muddy  clothing,  and  about 
one  of  them  having  blood  on  his  shirt.  Q. 
Did  be  tell  about  their  actions?  A.  I  don't 
remember  which  one  of  them  it  was  he  said 
had  blood  on  bis  shirt  Q.  Did  he  tell  about 
their  actions?  A,  Tbey  acted  very  nervous, 
—one  of  them  at  least  I  don't  remember 
which  one  It  was.  May  have  been  Charlie, 
or  may  be  George.  Q.  Then  where  did  you 
learn  tbey  had  gone?  A.  I  found  George 
had  gone  back  home  to  Dallas  county,  and 
that  night  Green  arrested  Charlie  at  Wil- 
liams' honse,  going  in  there  that  night  Tbe 
next  morning  we  went  there  and  found  a 
grip  and  in  It  some  working  clothes.  I  didn't 
find  anything  else,  with  exception  of  some 
old  dried  up  bread,— iroked  like  a  piece  of 
light  bread.  Q.  Did  yon  find  tbe  shirt?  A. 
Yes.  Q.  Tom?  A.  Yes;  It  was  torn  In  the 
side.  Q.  Did  Carroll  make  any  statement 
about  bow  the  blood  come  there.  (Objected 
to.  Question  withdrawn.)  Q.  Did  you  or 
any  one  find  anything  else  on  that  shirt?  A. 
I  brought  the  grip  of  clothing  to  Mr.  Wear's 
office.  He  first  discovered  tbat  place  in  the 
sleeve  of  shirt  that  looked  like  where  a  man 
bad  taken  tbe  end  of  a  pistol  barrel  and  put 
It  against  bis  sleeve  and  turned  It  around. 
You  conld  see  the  print  of  the  powder  mark, 
or  it  looked  like  It;  It  might  have  been  some- 
thing else.  Q.  You  Judged  at  tbat  time  it 
was  the  muzzle  of  a  pistol?  A.  I  wouldn't 
swear  It  was,  but  It  looked  ,tbat  yw.    Q. 
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State  what  explanation  was  made  at  that 
time  about  how  the  blood  come  on  the  sihirtT 
(Objected  to  as  Incompetent  and  Immaterial. 
The  court:  'Gentlemen  of  the  Jury:  No  part 
of  this  testimony  is  Intended  to  show  guilt 
apon  the  part  of  this  plaintiff,  or  to  show 
any  discrepancy  la  his  statement;  but  the 
purpose  and  object  of  it  Is  to  mitigate  the 
offense  of  publishing  about  a  man  that  which 
was  not  true,  and  the  law  permits  such  miti- 
gation by  showing  the  circumstances  sur- 
rounding it,  and  the  reason  why  It  was  done, 
to  show  the  absence  of  any  express  malice 
apon  the  part  of  the  defendant,  and  It  Is  ad- 
mitted for  no  other  purpose.')  Q.  Tell  what 
statement  he  made  about  how  the  shirt  be- 
came bloody.  First,  did  he  say  It  was  his 
arhlrt,— Jones?  A.  I  don't  remember  that 
Q.  What  Is  your  best  recoUectlMi  as  to  whose 
shirt  he  said  it  was?  A.  I  will  tell  If  you 
will  let  me.  He  said  that  at  Nixa,  that  him 
and  Oeorge  was  on  a  little  drunlt  that  day,  and 
he  thought  George  got  bis  shirt  bloody  while 
he  was  drunk  perhaps,— that  Georj^e  got  his 
nose  bleeding  while  he  was  drunk  at  Nlxa. 
That  la  what  Charlie  told  me.  Q.  Yon  say 
yon  submitted  these  facts  to  Mr.  Wear,  the 
prosecntlng  attorney?  Q.  At  that  time  did 
yon  know,  or  think  yon  knew,  the  reputation 
of  these  men  In  Dallas  county?  A.  No,  sir; 
I  knew  George  when  we  were  little  boys.  Q. 
From  the  facts  you  were  possessed  of,  did 
70a  make  the  arrest?  A.  Yes.  Q.  And  aft- 
er having  the  talk  with  Wear?  A.  Yes;  I 
thought  that  I  had  plenty  of  evidence  to  war- 
rant the  arrest  Q.  Yoa  wouldn't  have  ar- 
rested them  If  you  hadn't  believed  you  were 
on  the  right  track?  A.  I  hardly  would.  I 
bad  nothing  against  the  boys.  Q.  Did  yon 
learn  all  the  facts  before  the  article  was  pub- 
lished on  the  22d  of  the  following  week?  A. 
I  liad  heard  all  about  that  shirt  business  and 
the  powder  business.  Q.  And  the  tin  cups? 
A.  I  heard  about  that  before  I  arrested  Char- 
lie. Q.  What  had  yon  heard  about  the  tin 
caps?  A.  I  don't  know;  only  what  different 
parties  would  tell  me  from  djwn  there.  Q. 
Ton  had  heard  that  there  had  l>een  cups  left 
on  the  ground  with  the  names  of  the  Sprague 
children  on  them?  A.  Yes;  I  knew  them. 
Q.  Didn't  you  know  Mrs.  Sprague  was  bis 
sister?  A.  I  didn't  know  it  as  a  fact,  but 
I  bad  heard  it  possibly  some  time  before. 
Q.  Did  yon  tell  H.  S.  Geddes  aU  of  these 
fiicts  when  you  were  relating  it?  A.  Yes, 
sir;  he  asked  me  all  abont  it  Q.  Yon  dis- 
closed to  him  all  yon  knew?  A.  AU  tliat  1 
remembered  of  knowing.  Geddes  was  a  re- 
porter on  the  Republican.  Q.  Wasn't  there 
pretty  general  talk  all  around  town  when  the 
facts  became  known  that  Jones  .ind  Carroll 
were  the  ones  implicated,  and  if  that  wasn't 
before  the  article  appeared?  The  article  ap- 
peared on  the  22d  and  your  arrest  was  on  the 
20th?  A.  I  can't  remember  that  Q.  You 
can't  remember  whether  it  was  talked  of  or 
not?  A.  Ob,  I  know,  of  course,  there  was 
lots  ot  talk,  like  any  other  arrest    There  are 


always  some  people  who  wQl  believe  it  and 
some  who  won't  Q.  The  arrest  caused  lots 
of  talk,  and  these  facts  you  are  speaking  of 
were  generally  discussed?  A.  Yes,  sir.  Q. 
That  they  were  Implicated  in  the  murder? 
By  the  Conrt:  Was  It  pretty  generally 
known  at  that  time  that  the  murder  had 
been  committed?  A.  Yes;  most  everybody 
here  knew  It;  that  Is,  all  the  officers,  1  think. 
I  don't  think  there  were  any  of  them  but 
what  knew  it.  By  Mr.  Delaney:  I  will  ask 
you  if  you  didn't  give  this  Information  to 
Mr.  Geddes  and  ask  him  to  withhold  it  from 
publication  until  you  could  look  up  some  fur- 
ther facts  and  also  located  Jones?  A.  Yes; 
that  is  a  fact,  too,— until  we  heard  if  Jones 
were  arrested.  Q.  And  the  Republican  did 
hold  it  up?  A.  I  think  it  was  one  or  two 
days;  I  am  not  sure.  Q.  Held  up  at  the  re- 
quest of  the  ofHcers?  A  Yes.  Q.  Now,  in 
the  meantime,  where  was  Carroll  after  you 
had  had  Mr.  Geddes  hold  up  the  publication? 
A.  That  was  right  at  the  time  we  arrested 
Carroll  and  had  him  in  jail  and  were  wait- 
ing to  hear  from  George.  He  was  In  Jail  a 
day  or  so  before  this  article  appeared.  We 
only  kept  him  from  one  evening  until  the 
next  day  sometime.  We  had  Dnffner  iHought 
np  to  see  him.  Q.  Geddes  withheld  the  pub- 
lication at  your  request  until  you  got  tiiese 
farther  facts?  A.  He  withheld  publication 
for  one  Issue,  at  least  I  think.  One  is  all 
I  remember.  Q.  Did  or  not  Carroll  make 
contradictory  verbal  statements  as  to  when 
he  left  Nlxa  different  from  the  writing  he 
gave?  By  the  Court:  Go  ahead  and  state 
anything  that  induced  yon  to  believe  he  might 
be  the  man.  A.  Well,  I  will  go  ahead  and 
explain  Just  how  he  told  It  to  me  If  you  will 
let  me.  Charlie  first  stated  that  they  stop- 
ped with  Dug  Chapman  while  he  was  down 
there.  Q.  Did  he  make  any  statement  dif- 
ferent from  tiie  written  one?  A.  Yes,  sir;  I 
wanted  to  go  ahead  and  explain  It  He  said 
that  they  first  stopped  at  Chapman's  and 
Bill  Myers'  and  stayed  there,  and  I  asked 
him  If  he  stayed  any  place  else,  and  so  next 
morning  or  possibly  that  night  I  went  to  the 
Jail  and  got  bim  to  give  a  written  statement 
of  each  date  and  place,  and  It  is  here.  Q. 
Was  that  different  about  his  movement  In 
Christian  county?  A.  Yes;  there  was  dif- 
ference. I  have  been  an  officer  10  or  II 
years.  Green  was  constable.  I  was  working 
under  him.  We  were  working  on  this  case." 
H.  S.  Geddes,  the  reporter,  testified  as  fol- 
lows; "I  am  26  years  of  age.  Newpaper 
man  on  22d  last  September.  Nine  years'  ex- 
perience. Was  at  that  date  working  for  the 
Springfield  Republican.  I  heard  of  killing 
of  Duffner.  We  published  account  of  kill- 
ing on  next  or  sec<Kid  day  after  It  happened. 
Killed  on  September  15th.  I  knew  of  the 
killing  long  before  this  article  was  publish- 
ed. I  wrote  It  Q.  Tell  whether  or  not  you 
believed  at  that  time  that  Carroll  and  Jones 
were  the  real  murderers?  A.  Yes;  I  be- 
lieved it  firmly.    Q.  Did  you  write  that  ar- 
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tide  iatendlnsr  nuiice  towards  them  or  In- 
teading  Just  to  defame  them?  Why  did  yoa 
write  it  and  publish  it?  A.  Because  I  be- 
lieved it  was  true.  Q.  What  ground  had 
you  in  mind  for  believing  It  true?  Tell  all 
the  facts  ajid  circumstances  that  come  to 
your  loiowledge?  A.  Several  days  before 
the  article  appeared  Voster  Burns—  I  aslied 
him  if  he  heard  anything  about  as  to  who 
did  it.  I  knew  he  was  on  the  loolcout  for 
the  murderers,  and  he  said,  'Yes,  I  wouldn't 
be  surprised  In  a  couple  of  days  but  what 
I  would  have  something  pretty  good  for 
you*;  and  about  11:30  o'docb  of  the  night 
Carroll  was  arrested  I  met  Bums^  and  I 
knew  It  was  unusual  for  him  to  be  out  at 
that  time  of  night,  and  I  asked  him  again 
if  he  had  heard  anything.  It  was  my  busi- 
ness to  be  out  at  night  up  to  2  or  S  o'clock. 
He  had  at  first  told  me  that  he  would  tell 
me  something  next  day.  I  told  him  I  want- 
ed it  then.  He  told  me  that  he  had  arret- 
ed CarroU,  and  that  Jones  had  gone  back 
to  Dallas  ceimty,  and  that  be  had  notified 
the  afOcers  there^  at  Buffalov  to  arrest  Jones, 
and  that  he  had  evidence  which  showed  be- 
yond a  donlit  that  they  were  the  guilty  par- 
ties, and  I  ai^ed  him  what  It  was,  and  he 
told  me  all  about  it,  and  said  they  had 
found  the  bloody  shirt,  and  told  me  about 
finding  these  tin  cope  with  the  names  on 
them,  and  the  relationship,  that  Jones  was 
the  cousin  of  these  children,  and  he  told  me 
that  Jones  had  a  bad  reputation,  that  he 
come  from  a  bad  family,  and  told  me  all 
about  bis  brothers,  and  that  Carroll  was 
Jones'  coudn.  Q.  Did  he  say  anything  about 
the  powder  bums  or  pistol  marks  on  the 
shirt?  A.  No;  I  don't  remember  that  He 
told  me  about  the  blood  on  the  shirt.  Q. 
Did  he  tell  yon  about  conanltlng  the  county 
officer,  Mr.  Wear?  A.  Yes,  sir;  he  said  Mr. 
Wear  advised  him  to  make  the  arrest  I 
knew  Mr.  Wear  was  prosecuting  attorney  of 
the  county.  Q.  Did  you  rely  upon  these 
statements  and  believe  them  to  be  true  when 
you  published  this  article?  A.  Oh,  yes;  I 
thought  there  was  no  way  out  of  it  for 
Jones  and  Carroll;  I  had  never  seen  them. 
Never  saw  Jones  until  yesterday.  I  had 
never  heard  of  them  until  after  the  murder. 
A  man  from  Dallas  county.  I  forget  his 
name,  told  me  the  story  of  the  killing,  and 
about  the  Jones  boys  living  in  the  neighbor- 
hood, and  that  probably  it  was  done—  that 
these  Jones  boys,  one  or  two  of  them  down 
in  Texas  maybe  had  come  home  and  they 
had  done  It  and  they  were  looking  for  them. 
1  remember  now  when  I  first  got  the  story, 
Q.  A  man  came  from  Dallas  connty  with 
Lohmeycr?  A.  Yes.  Q.  Now  tell  what  the 
man  said  about  the  suspicions  in  the  country 
there?  A.  He  said  they  believed  the  Jones 
boys  were  in  that  neighborhood,  and  had 
returned  home^  and  that  they  were  outlaws, 
and  that  it  was  believed  they  had  committed 
this  crlm&  Q.  And  that  fact  was  in  your 
Bind  alsoT    A.  Yes.    Q.  So.   the  first  yon 


heard  of  the  Jtmes  name  eonnected  witia  the 
tragedy  was  a  rumor  that  came  from  Dallas 
county?  A.  Yes.  before  ever  I  talked  with 
Bums  about  it  Q.  Did  he  tell  you  in  this 
conversation  what  these  other  Joaes  boys 
were  accused  of?  A.  Well,  murder  I  tblnic 
Q.  To  refresh  your  memory,  your  article  so 
states.  Is  that  a  fact?  Did  he  teU  about 
one  of  them  being  in  a  iciUlng  scrape  with 
tiie  sheriff  in  Texas?  (Objected  to  aa  irrele- 
vaat  incompetent  and  immaterial.)  By  the 
Court:  Q.  They  say  it  is  in  this  article. 
Now  had  you  beard  about  the  murder  there 
before  you  wrote  it?  A.  Oh,  yes;  this  man 
from  Dallas  county  told  me  that.  Q.  He 
first  gare  you  the  information?  A.  He  toU 
me  all  about  the  Jones  beys'  reputation  and 
what  they  were  wanted  for  there.  By  Mr. 
Delaney:  Do  you  know  how  many  ot  the 
Jones  boys  there  are?  Three  o£  them?  A. 
I  think  he  said  twot,  Q.  Did  you  hear  any- 
thing before  you  pubUidied  thl»  article  aboat 
their  making  cootradletory  atatementa  of 
where  they  were  going  w^en  they  were  at 
the  Farmers'  Home?  A.  Ob,  yes;  Bums 
told  me  all  about  that  Here  is  one  thiag 
I  didn't  explain,  that  is,  that  Bums  told  me 
not  to  publish  the  article  that  very  momlBg 
that  he  arrested  Carroll,  and  I  agreed  with 
him  not  to  do  it,  but  I  said,  'Why,  the  Lead- 
er will  get  Itr  'No,'  he  says,  'we  won't  say 
anything  about  that';  and  that  is  the  rea- 
son we  didn't  publish  ft  I  was  afraid  the 
next  morning,  and  along  about  10  o^clock  I 
went  to  him,  and  I  told  him  that  the  Leader 
would  get  this,  because  I  had  heard  a  nom- 
ber  of  places  that  CarroO  was  arrested;  He 
says  'Yes,  I  am  aft-aid  they  will  get  it'  and 
I  thought  sure  the  Leader  would  get  It;  and 
I  went  out  to  the  race  track,  and  the  Leader 
man  come  out  tliere,  and  he  heard  It  out 
there  about  3  o'clock,— too  late  to  be  publish- 
ed. It  was  talked  of  out  there.  Bums  was 
out  there,  and  I  knew  the  Leader  man  was 
hot  at  Bums.  Q.  You  wished  he  had  got 
it  first,  didn't  you?  A.  Yes,  sir.  Q.  You 
were  in  Mr.  Murray's  employ  at  that  time? 
A.  Yes.  Q.  Didn't  you  tell  in  a  general  way 
all  of  these  facts  to  him,— if  he  didn't  have 
cognizance  In  a  general  way  of  all  ttiese 
facts  before  the  publication?  A.  Yea,  sir: 
I  told  him  1  had  a  pretty  good  story,  and  I 
told  him  what  Bums  told  me,  and  of  this 
arrest  being  made.  Of  course,  we  have  to 
depend  uiwn  otHcera  for  these  things.  Q. 
Had  you  any  malice  in  writing  or  puMlshing 
this  article?  A.  No,  sir.  Q.  Or  any  111  will 
toward  him?  A.  No,  sir;  I  never  knew  him. 
Q.  Why  did  yon  publish  It?  A.  Because  I 
believed  it  was  true,  as  we  were  in  the  habit 
of  doing  articles  of  that  kind.  Q.  And  to 
brln^  the  parties  to  Justice?  A.  Well,  I 
wanted  to —  Q.  Did  Jones  ever  ask  yoin  to 
take  any  of  this  back?  A.  No;  I  never  talk- 
ed to  him  about  it  Cross-E&tamlnation:  Bj 
Mr.  Wright:  Q.  You  got  a  scoop  on  the  Lead- 
er? A.  Yes,  sir.  Q.  When  did  you  tell  Coi 
Murray  about  thlsJ.^^^^^J^^3^|»a«  next 
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momlnc  or  next  day.  Q.  Next  morning  after 
mibUcatlon?  A.  No,  before.  He  never  sair 
the  article  until  after  it  'was  in  tlie  paper. 
I  told  faim  about  It  Q.  Wbo  was  this  Dal- 
las county  man  that  told  you  alxNit  this?  A. 
The  paper,  I  think:,  contains  bis  name  that 
pablished  the  first  story,— all  about  the  kill- 
ing. Q.  This  paper  was  pablished  by  the 
Bepublican?  A.  Yea.  (Paper  referred  to  t>e- 
Ing  dated  December  2,  1808.)" 

Li.  H.  Morray  testified  for  defendant  as  fol- 
lows: "I  am  the  publiBber  of  the  Springfidd 
Republican,  and  was  on  September  16th.  Q. 
Before  that  article  appeared,  had  yon  heard 
about  these  suspicious  facts  and  circum- 
stances that  were  surrounding  Mr.  Jones  and 
Mr.  Carroll?  A.  Yes,  sir;  I  bad  heard 
something  of  them.  Q.  In  tlie  publication 
«f  this  article  had  yon  any  lU  will  or  malice 
towards  the  plaintJS?  (Objected  to  as  in- 
competMit  and  immaterial.)  Q.  Just  state 
all  you  knew  about  this  thing  In  your  own 
way.  A.  Well,  the  judge  expresses  it  so  wd] 
that  a  man  cannot  bare  malice  with  any  one 
unless  you  liave  bad  a  difficulty  with  htm; 
but  I  never  heard  of  the  man.  I  have  lieard 
of  plenty  of  Joneses,  but  I  never  heard  of 
this  one  until  after  the  killing  of  DufFner, 
after  the  great  murder,  and  it  was  in  the  pa- 
pers and  mouths  of  everybody,  why  I  heard 
this  man's  name  mentioned.  I  didn't  know 
who  he  was.  I  just  heard  there  was  a  man 
named  Jones.  I  had  no  idea  what  neighlxir- 
hood  be  lived  in,  nor  what  Jones  he  was,  nor 
anything  of  the  ki3id.  Neither  did  I  of  Car- 
roll. I  never  heard  of  them,  to  identify 
either;  therefore  I  couldn't  have  malice. 
It's  against  nature  to  have  malice  against  a 
man  yon  never  beard  of  and  have  never  seen. 
In  fact,  yon  cannot  hate  a  man  until  yon 
have  first  loved  him.  Then,  to  come  down  to 
the  first  information  that  amounted  to  any- 
thing, Mr.  Lohmeyer  brought  a  gentleman 
into  the  office  in  the  night  and  told  ns  about 
the  murder.  He  seems  to  have  been  a  friend 
and  acquaintance,  and  to  have  done  some 
businesH  for  Duffner,  and  was  perliapB  the 
first  man  in  town  to  Imow  (rf  the  difficulty. 
This  man  came  to  htan  (Lohmeyer)  I  reckon, 
or  was  sent  there;  I  don't  know  Imt  he 
brou^t  him  up  there  and  told  us  about  it. 
Then  there  was  a  write  up  about  the  murder 
generally.  I  don't  think  either  C3aTToU  or 
Jones  were  mentioned  in  that  connection  at 
aU.  If  they  were  I  have  forgotten  it  Tlien 
Mr.  Bums,  the  deputy  coaatable.  should  have 
told  Mr.  Oeddes  that  conversation;  I  didn't 
bear  that  I  did  the  other,  that  he  was  on 
the  trail  of  these  men.  etc.,  and  so  on,  and 
that  be  must  not  publish  It  until  another  is- 
sue; that  they  had  then  arrested  Mr.  Car- 
nM,  and  that  they  hadn't  got  Jones;  and. 
If  it  went  broadcast,  If  he  was  guilty  he 
might  escape.  So  he  kept  it  quiet  for  them 
and  didn't  publish  it  until  the  next  day.  He 
came  back  and  told  us  he  had  a  telegram 
ttom  the  sheriff  that  thry  had  htm  up  there, 
and  theo  be  gave  the  whole  story  away  and 


published  it  the  next  morning.  I  never  saw 
the  article  until  I  saw  it  in  the  paper,  but  I 
beard  this  conversation.  Q.  You  heard  the 
circumstances,  as  stated  In  this  article?  A. 
Yes,  Bh:;  as  stated  in  this  article,  similar  to 
that  The  thing  I  never  saw  until  I  saw  it 
in  the  paper." 

In  rebuttal  the  plaintiff  endeavored  and 
offered  to  prove  by  Peyton  R.  Kelly  that  he 
never  told  Bums,  the  deputy  ctMistable,  any 
of  the  matters  that  Burns  swore  he  (Kelly) 
had  told  him.  The  court  excluded  the  testi- 
mony, and  the  plaintiff  presonred  an  excep- 
tion. 

The  instructions  given  and  refused  wtH.  b« 
considered  hereinafter.  The  Jury  found  for 
the  defeodant,  and  plaintiff  appealed. 

A.  D.  Bennett  and  Chaa.  J.  Wright  for  ap- 
pellant T.  H.  McGregor  and  T.  J.  Delaney, 
for  respondent 

MAHHHAI/U  J.  (after  stating  the  facts). 
1.  The  publicatloB  eonplained  of  is  libelous 
per  se,  partictdarly  the  part  of  the  head  line, 
"George  Jones  Imidleated— He  Is  Bebl>er 
Number  Three,  Who  Killed  the  Farmer-He 
has  Skipped  the  0>untry,"  and  the  part  of 
the  body  of  the  publicatitm,  "Officer  Bucas 
telegraphed  to  Buffalo  yesterday  morning  to 
the  sheriff  notifying  him  to  arrest  George 
Jones,  who  Is  robber  number  three,  the  one 
who  killed  Duffner."  Being  llbelou»  per  se, 
the  law  Implies  malice.  Buckley  v.  Knapp, 
48  Mo.  161;  Hail  v.  Adkina,  69  Ma  144; 
Price  V.  Whitley.  60  Mo.  430;  Mitchell  v. 
Bradstreet  Co.,  116  Mo.  226,  22  S.  W.  338, 
724,  20  L.  B.  A.  138,  88  Am.  St  Rep.  592; 
CcOIahon  r.  Ingram,  122  Mo.,  loc.  cit  S60, 
26  S.  W.  1024,  43  Am.  St  Rep.  683.  "Malice, 
whether  express  or  implied,  means  the  same, 
the  only  difference  being  in  the  establish- 
ment ot  it  When  malice  la  implied  from  the 
words  spoken  or  published,  the  burden  is  on 
the  defendant  to  prove  lawful  Justification 
or  excuse,  or  the  absence  of  a  malicious  In- 
tent" Callahan  v.  Ingram,  supra.  "The  ab- 
sence of  a  malicious  intent"  here  spoken  of 
is  not  a  complete  defense;  it  is  admtssibl* 
only  in  mitigation  of  damages.  Callahan  v. 
Ingram,  122  Mo.,  loc.  cit  373,  26  B.  W.  102B. 
43  Am.  St  Rep.  683,  citing  with  approval 
McGinnis  v.  George  Knapp  tt  Co.,  100  Ma 
148,  18  S.  W.  1134;  Newell,  Defam.  p.  301, 
I  22;  and  Odgers,  Lib.  St  Sl&nd.  317.  Bee, 
also,  Wozelka  v.  Hettrlck,  98  N.  C.  10.  In 
Callahan  v.  Ingram,  122  Mo.,  loc.  dt  374, 
26  S.  W.  1025,  43  Am.  St  Rep.  583,  this 
court,  per  Macfarlane,  J.,  said:  "We  think 
evidence  of  Intention  and  motive  of  defend- 
ant was  admissible  for  the  purpose  of  miti- 
gating the  punlnhraent  by  wny  of  exemplary 
damages;  but  the  jury  should  have  been  cau- 
tioned not  to  allow  such  evidence  to  operate 
as  a  defense  to  the  action,  or  to  mitigate  the 
actual  damages  sustained."  Tbe  answ»  is  a 
general  denial  and  a  plea  in  mitigation.  The 
ruling  of  the  trial  court  upon  the  motion  to 
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strike  out  the  portion  of  the  answer  pleading 
In  mitigation  was  proper.  There  are  some 
matters  stated  therein  which  are  properly  ad- 
missible In  mitigation,  and  which,  If  proved, 
would  and  should  diminish  the  damages,  and 
therefore  the  motion  to  strike  out  the  whole 
plea  was  properly  overruled.  Newell,  Defam. 
(2d  Ed.)  p.  882,  c.  26,  $  62  et  seq.,  lays  down 
the  rule  that,  "where  a  defendant  does  not 
Justify,  he  may  mitigate  the  damages  In  two 
ways— First,  by  showing  the  general  bad 
character  of  the  plalntlfT;  second,  by  show- 
ing any  circumstances  which  tend  to  dis- 
prove malice  but  do  not  toid  to  prove  the 
truth  of  the  charge."  And  in  section  63  the 
author  quotes  from  Storey  v.  Early,  88  III. 
461,  where,  after  stating  the  rule  above,  the 
supreme  court  of  that  state  held  that,  "This 
qualification  excludes  not  only  each  circum- 
stances as  the  law  recognizes  as  competent 
evidence  tending  to  prove  the  truth  of  the 
charge,  but  all  circumstances  which,  in  the 
popular  mind,  tend  to  cast  suspicion  of  guilt 
upon  the  plaintiff."  The  same  author  In  the 
same  section  cites  Marker  ▼.  Dunn,  68  Iowa, 
720,  28  N.  W.  38,  holding  that,  "Where  slan- 
derous words  do  not,  on  their  face,  purport  to 
be  spoken  on  the  authority  of  another,  but 
are  spoken  as  of  defendant's  own  knowledge. 
It  cannot  be  shown  In  mitigation  of  damages 
that  they  originated  with  another."  And  In 
section  78  (page  901)  the  author  says:  "As  a 
rule,  unless  the  matter  complained  of  be 
privileged,  the  motive  or  intention  of  the 
speaker  or  writer  is  immaterial  to  the  right 
of  action.  The  law  looks  only  at  the  words 
employed  and  their  effect  on  the  plaintiff's 
reputation.  But  In  all  cases  the  absence  of 
malice,  though  It  may  not  be  a  bar  to  the 
action,  may  yet  have  a  material  effect  In 
reducing  the  damages.  The  plaintiff  is  still 
entitled  to  reasonable  compensation  for  the 
injury  he  has  suffered;  but  If  the  Injury  was 
unintentional,  or  was  committed  under  a 
sense  of  duty,  or  through  some  honest  mlcH 
take,  clearly  no  vindictive  damages  should 
be  given.  In  every  case  therefore  the  de- 
fendant may.  In  mitigation  of  damages,  give 
evidence  to  show  that  he  acted  In  good  faith 
and  with  honesty  of  purpose,  and  not  mali- 
ciously. He  may  show  that  the  remainder 
of  the  libel  not  set  out  In  the  pleadings  mod- 
ifies the  words  sued  on,  or  that  other  pas- 
sages In  the  same  publication  qualify  them. 
But  he  may  not  put  In  passages  contained  In 
a  subsequent  and  distinct  publication,  unless 
the  words  sued  on  are  equivocal  or  ambigu- 
ous. The  fact  that  the  defendant  did  not  orig- 
inate the  calumny,  but  Innocently  repeated  It, 
is  admissible  If  he  gave  It  as  hearsay,  and 
named  his  authority  when  he  repeated  It,  but 
not  otherwise."  The  sum  of  the  rule  Is  this: 
If  the  publication  Is  false,  and  the  plaintiff 
has  suffered  actual  damages,  he  Is  entitled  to 
recover  such  damages,  no  matter  how  Inno- 
cently or  with  what  purpose,  Intent,  or  mo- 
tive the  defendant  acted;  but  If  the  defend- 
ant acted  In  good  faith  and  without  malice^ 


this  fact  mitigates  his  punishment  and  di- 
minishes the  exemplary  damages  the  plaintiff 
is  entitled  to  recover.    Or,  otherwise  stated. 
the  plaintiff  Is  entitled  to  compensatory  dam- 
ages, but  the  defendant's  pmilsbment  is  les- 
sened because  of  want  of  malice.    But  in  all 
such  cases  it  is  the  duty  of  the  trial  court  to 
caution  the  Jury  not  to   allow  evidence   of 
mitigation   to   operate  as  a   defense   to    the 
action,   or   to  mitigate  the   actual   damages 
sustained.    Callahan  v.  Ingram,  122  Mo.,  loc. 
Cit  374,  26  S.  W.  1020,  43  Am.  St  Rep.  583. 
In  this  respect  the  trial  court  fell  Into  error 
by  refusing  the  plaintiff's  Instruction,  "You 
are  instmcted  that  In  this  case  there  is  no 
Justification  pleaded,  but  only  a  general  de- 
nial and  a  plea  of  mitigation,  and  the  pal>- 
Ucatlon  Is  admitted  In  the  pleadings.    Under 
the  evidence  and  the  pleadings  the  defend- 
ant can  only  mitigate  the  damages."    This 
Instruction  was  right  as  far  as  It  goes;    but 
the  plaintiff  was  entitled  to  even  a  stronger 
declaration  of  the  law,  to  the  effect  that  the 
mitigation  must  not  be  taken  as  a  defense 
nor  as  mitigating  the  actual  damages,  bat 
could  only  reduce  the  punitive  damages.  Tlie 
fact  that  a  plea  In  mitigation  may  rest  npon 
hearsay  testimony;    that  Is,  that  some  one 
told  the  defendant,  and  he  believed  it  and 
acted  in  good  faith,— emphasizes  the  impera- 
tive necessity  for  carefully  Instmctlng   the 
Jury  as  to  the  nature,  effect,  and  extent  of  a 
plea  In  mitigation;   for  unless  so  Instructed 
the  untrained  minds  of  the  laymen  are  likely 
to  be  confused  and  misled  into  accepting 
snch  mitigating  circumstances  as  a  complete 
defense,  and  so  not  only  temper  the  defend- 
ant's punishment,  but  also.  In  so  doing,  deny 
compensation  to  the  plaintiff  for  the  wrongs 
be  has  suffered  at  the  hands  of  the  defend- 
ant.   The  answer  and  the  testimony  set  out 
so  fully  herein   Illustrates  the  necessity-   of 
properly  instructing,  or,  more  correctly  speak- 
ing, advising,  the  Jury  in  libel  cases.    To  il- 
lustrate:    First  The    answer    alleges    that 
Kelly   became  suspicious    of    Carroll    and 
Jones,  and    noticed    their    strange  manner, 
their  nervousness,  their  muddy  clothes,  and 
that  the  shirt  of  one  of  them  was  torn  and 
bloody,  and  after  they  left  his  bouse  he  com- 
municated his  suspicion  to  the  constable  and 
deputy  constable,  etc.    It  will  be  observed 
that  this  Is  not  averred  to  be  stated  upon 
the  information  of  Bams,   the  deputy  con- 
stable, to  Geddes,  the  reporter,  but  is  stated 
as  of  the  defendant's  own  Information.    The 
trial  court  permitted  the  defendant  to  show 
that  Kelly  told  the  rqwrter  these  things,  not- 
withstanding It  was  not  averred  in  the  an- 
swer that  be  had  done  so,  and  then  refused 
to  permit  the  plaintiff  to  show  by  Kelly  that 
he  never  told  the  reporter  anyUiing  of  the 
kind.    This  ruling  was  based  npon  the  er- 
roneous conception  of  the  pleadings  that  the 
Issue  was  that  Kelly  told  the  deputy  con- 
stable, and  be  told  the  repcnrter,  who  was  the 
alter  ego  of  the  defendant,  and  therefore  It 
was   Immaterial   whether  the   facts  stated 
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'wore  true  or  not  The  trial  court  erred  In 
this  reepect.  For  tbe  Issue  was  not  so  fram- 
ed. It  was  arerred  that  such  was  the  fact, 
and  not  tbat  tbe  deputy  constable  told  tbe 
reporter  tbat  Kelly  told  him  tbat  such  was 
the  fact  Beln?  alleged  as  a  fact  tbat  Kelly 
told  the  deputy  constable,  It  was  competent 
for  tbe  plaintiff  to  show  by  Kelly  tbat  he 
never  so  told  the  deputy  constable.  Under 
this  issue  it  was  tbe  fact  stated  by  Kelly, 
and  not  what  tbe  deputy  constable  told  tbe 
reporter  tbat  Kelly  told  blm  was  tbe  (act, 
tbat  was  to  be  Inquired  into.  This  shows 
tbat  even  a  court  may  fail  to  distinguisb  be- 
tween tbe  various  kinds  of  pleas  in  mitiga- 
tion, and  illustrates  tbe  necessity  of  clearly 
informing  the  Jury  as  to  what  constitutes 
matters  of  defense  and  what  only  mitigating 
circumstances.  Again,  it  is  alleged  in  tbe 
answer  tbat  Bums,  the  deputy  constable, 
"knew  tbe  Jones  family,  and  knew  tbat  tbe 
reputation  of  platatiff  was  not  good,  and  said 
Burns  then  found  the  valise  kept  by  plalntlft, 
and  in  tbe  same  was  found  some  stale  bread 
and  muddy  clothing  and  a  torn  shbt  witb 
blood  thereon,  and  also  on  a  shirt  was  found 
the  imprint  of  tbe  muzzle  of  a  freshly  dis- 
charged pistol;  tbat  thereupon  sakl  officers 
submitted  all  of  said  facts  to  Hon.  A.  H. 
Wear,  prosecuting  attorney  of  Greene  county, 
who  stated  as  bis  opinion  tbat  tbe  facts  jus- 
tified an  arrest"  etc.  Here  again  these  mat- 
ters are  alleged  as  facts  within  tbe  defend- 
ant's own  knowledge  of  such  occurrences, 
and  not  merely  hearsay.  Tbe  testimony 
wholly  failed  to  support  this  allegation  in  tbe 
following  respects:  First  If  Bums  knew  tbe 
reputation  of  tbe  plaintiff,  it  Is  not  disclosed, 
for  he  was  not  even  asked  if  be  did,  and  be 
never  said  bis  reputation  was  bad.  Tbe  only 
witness  who  was  Interrogated  as  to  tbe  plaln- 
tifTs  reputation  was  W.  H.  Ruth,  tbe  sheriff 
of  Dallas  connty,  and  here  la  what  be  said: 
"Q.  Ton  may  state  what  his  general  reputa- 
tion is  as  a  peaceable,  moral  man?  A.  I 
never  heard  anything,  I  think,  more  than  he 
gets  drunk  once  in  a  while.  Q.  How  is  be 
generally  regarded  as  to  being  a  good  citl- 
xen,— what  the  people  thbik?  A.  I  don't 
think  I  can  answer.  Q.  Did  you  know  bis 
brother  Jim?  A.  Yes,  sir."  This  and  this 
only  Is  tbe  evidence,  or,  more  properly  speak- 
ing, tbe  lack  of  evidence,  to  support  tbe  state- 
ment in  tbe  answer  tbat  Burns  knew  tbat 
tbe  plaintiff's  reputation  was  bad.  Second. 
It  is  alleged  tbat  tbe  deputy  constable  sub- 
mitted all  tbe  alleged  facts  to  the  prosecut- 
ing attorney  of  Greene  county,  and  that  be 
stated  that  In  bis  opinion  the  facts  Justified 
an  arrest  There  is  not  a  word  of  testimony 
in  this  case  tbat  tbe  prosecuting  attorney 
gave  any  such  advice.  Upon  this  branch  of 
tbe  case  tbe  record  discloses  tbe  following  as 
a  part  of  Bums'  testimony:  "Q.  Ton  sub- 
mitted these  facts  to  Mr.  Wear,  tbe  prose- 
cuting attorney?"  Tbe  record  discloses  no 
answer  whatever  to  this  question.  Proceed- 
ing:   "Q.  At  tbat  time  did  you  know  or 


think  you  Icnew  tbe  reputation  of  these  men 
In  Dallas  county?  A.  No,  sir;  I  knew 
George  when  we  woe  little  boys.  Q.  From 
the  facts  you  were  possessed  of,  did  you 
make  tbe  arrest?  A.  Tes.  Q.  And  aftor 
Itavlng  tbe  talk  with  Wear?  [No  talk  witb 
Wear  is  disclosed.]  A.  Tes;  I  thought  I  bad 
plenty  of  evidence  to  warrant  tbe  arrest  Q. 
You  wouldn't  have  arrested  them  if  you 
hadn't  believed  you  were  on  tbe  right  track? 
A.  I  hardly  would.  I  bad  nothing  against 
tbe  boys."  This  testimony  shows  tbat 
Bums  did  not  know  the  plaintiff's  reputa- 
tion to  be  bad;  that  tbe  prosecuting  attor- 
ney did  not  advise  that  tbe  facts  Justified  an 
arrest;  in  fact  does  not  show  wliat  if  any, 
facts  were  submitted  to  tbe  prosecuting  at- 
torney, but  on  tbe  contrary,  shows  that 
Bums  expressly  testified  that  be  did  not 
know  tbe  plaintiff's  reputation  or  Carroll's 
reputation,  and  that  be  did  not  act  on  tbe 
advice  of  the  prosecuting  attorney  in  making 
the  a^est  but  acted  on  bis  own  motion. 
And  tbls  is  tbe  result:  Bums  arrested  Oar- 
roll  without  a  warrant  and  be  was  dischar- 
ged tbe  next  day  because  Otto  Dutfner,  the 
son  of  tbe  murdered  farmer,  declared  that 
be  was  not  one  of  tbe  three  men  who  were 
engaged  in  tbe  murder.  Boms  telegraphed 
the  sheriff  of  Dallas  county  to  arrest  the 
plaintiff,  and  he  was  arrested  without  a  war- 
rant. Tbe  record  does  not  show  what  be- 
came of  tbe  arrest;  but  from  tbe  existence 
of  this  suit  it  is  fair  to  presume  he  was  dis- 
charged. At  any  rate,  at  the  trial  of  this 
case  Mrs.  Duffner  dlstincUy  testified  tbat 
tbe  plaintiff  was  not  one  of  the  three  men 
engaged  in  tbe  murder.  It  is  too  clear  for 
discussion  tbat  tbe  arrest  of  the  plaintiff  was 
a  gross  abuse  of  authority,  and  without  any 
evidence  that  raises  even  a  reasonable  sus- 
picion of  bis  connection  with  the  murder. 
Counsel  for  tbe  defendant  went  therefore  en- 
tirely outside  of  tbe  limits  of  legitimate  de- 
bate when  they  charged  tbat  tbe  plaintiff 
murdered  old  man  Duffner,  and  tbe  court 
erred  in  not  rebuking  them  for  so  doing,  and 
in  not  telling  tbe  Jury  there  was  no  evi- 
dence to  support  such  a  charge.  All  of  these 
things  took  place  under  a  plea  in  mitigation. 
If  such  a  plea  opens  tbe  door  to  such  pro- 
ceeding, It  is  so  broad  and  all  sufficient  that 
a  plea  of  Justification  Is  superfluous  and  too 
narrow  and  embarrassing. 

Under  the  constitution  of  tbls  state  tbe 
Jury  in  a  libel  case  are  tbe  Judges  of  the 
law  and  tbe  fact  Heller  v.  Publishing  Co., 
1B3  Mo.  20S,  64  S.  W.  467.  But  the  province 
of  tbe  court  is  not  entirely  taken  away.  Be- 
cause of  this  provision  of  law,  and  because 
of  tbe  character  and  scope  of  tbe  various 
excusatory  and  mitigating  pleas  that  may 
be  interposed,  it  is  tbe  more  necessary  tbat 
tbe  court  should  properly  and  carefully  ad- 
vise tbe  Jury  as  to  the  law.  Heller  v.  Pub- 
lishing Co.,  163  Mo.,  loc.  clt  215,  64  S.  W. 
457.  And  when  tbe  trial  court  errs  in  so  do- 
ing it  is  necessary  to  tbe  protection  of  the 
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riglita  of  the  cltlsen,  and  to  the  proper  ad- 
.iHntetratlon  of  tbe  law,  that  this  court 
■bould  correct  tbe  error.  The  liberty  of  the 
press  tmist  be  asBBred,  but  at  tbe  same  time 
the  liberty  and  rights  of  the  people  must  be 
protected.  The  pnbllcntloD  In  this  case  ia  the 
product  of  a  too  creduloos  reporter  and  ot  a 
reckleas  deputy  constable  and  -would-be  de- 
teetlTe. 

Tbe  Judgment  «f  the  circuit  -court  Is  re- 
versed, and  tbe  cause  remanded  for  further 
trial  in  eonformfty  kerewitii.    All  concur. 


FIDBIilTT  TRTJST  &  8AFETT  VAULT  CO. 
V.  OARR  at  al.  LOUISVILLE  BANKING 
CO.  T.  SAMEL  MURRAY  T.  SAMB).  OARR 
«t  al.  y.  ROSS  et  al.i 

(Coart  of  Appeals  of  Eentncky.     Feb.  28^ 
1902.) 

PATMBNT— NOTICE     OF     ASSiaNMBMT— B8T0P- 
PBI^ADTHOWTY   OP  AQBNT.     . 

1.A  recital  In  nonnegotiable  coupon  bonds 
executed  to  a  title  company  that  thej  were  se- 
cured Iqr  a  deed  of  tmit  shewed  merely,  as 
wonld  have  been  implied  by  law  without  snch 
recital,  that  the  mortgage  or  deed  of  trust  was 
a  security  for  the  payment  of  the  bondSj  and 
there  was  nothine  iu  the  recital  indicating  a 
purpoae  on  the  obligor's  part  that  the  bonds 
should  be  sold  to  raise  money  for  her  use;  and 
therefore  she  is  not  estopped  from  the  form  of 
the  bonds  to  plead  that  she  did  not  know, 
when  she  snbseciuently  paid  the  bonds  to  the 
payee,  that  they  nad  beeu  assigned. 

2.  The  fact  that  tbe  obligor  left  io  tbe  hands 
of  the  title  company  the  money  due  her  on  the 
bonds  to  be  paid  out  by  it  upon  her  orders  in 
extinguishing  a  lien  upon  and  in  impioTing  the 
mortgaged  property  did  not  make  the  title  com- 
pany her  agent. 

8.  The  fact  that  at  the  foot  of  a  deed  execut- 
ed by  the  mortgagor,  conycying  the  mortgaged 
property  to  persons  to  whom  she  had  sold  it, 
there  was  au  unsigned  release  by  the  title  com- 
pany of  all  its  interest  in  the  property,  gave 
the  purchasers  at  most  only  notice  that  the  ti- 
tle company  had  a  claim;  and  as  the  title  com- 
pany notified  them  that  the  property  was  free 
from  incumbrance,  and  agreed  to  give  them  a 
certificate  to  that  effect,  they  were  not  charged 
with  notice  that  the  mortgage  bonds  had  been 
assigned. 

4.  Payment  baring  been  made  by  the  pur- 
chasers to  the  title  company,  which  retained  a 
sufBcient  amount  to  extinguish  the  bouds,  and 
paid  the  remainder  to  the  mortgagor,  there  was 
a  payment  of  the  bonds,  the  mortgagor  having 
no  actual  notice  that  they  had  been  assigned, 
and  the  assignment  not  being  noted  of  record; 
and  this  is  true  whether  or  not  the  act  of  March 
18,  1870  (Gen.  St.  p.  837),  proriding  for  noting 
of  record  tbe  assignment  of  mortgage  notes  had 
been  repealed. 

5.  The  mortgagor's  employment  of  the  title 
company  to  examine  her  title  was  not  notice 
to  her  of  the  sssignment  by  that  company  of 
the  tx>nds  which  she  subsequently  executed  to 
it. 

6.  The  fact  that  the  agent  of  the  assignee  of 
tbe  bonds,  prior  to  their  purchase,  made  in- 
4iuiry  of  one  whom  the  ohligor  had  employed  as 
her  ageut  in  improving  the  uiortRaffed  property 
as  to  her  solvency,  was  not  notice  to  her  of 
the  subsequent  ssle  of  the  bonds,  her  agent 
having  no  authority  to  bind  lier  as  to  that  mat- 
ter. 


'Rsported  by  Edward  W.  Hlnes,  Esq.,  of  the  Frank* 
tort  bar,  and  fomiBrlr  state  reporter. 


7.  Tbe  mortgagor  not  being  estoaped  to  plead 
payment,  those  who  claim  under  her  are  in  aa 
equally  good  position. 

Appeal  from  circuit  court,  JeffeESon  ooon- 
ty,  law  and  equity  diytslon. 

"Not  to  be  officially  reported." 

Action  by  Blanche  Carr  and  Annie  Oair 
agaluat  Kate  S.  Murray  and  others  Tor  aa 
Injunction  and  to  have  tbe  amount  of  certain 
mortgage  bonds  credited  upon  certain  pnr- 
chase-money  notes.  Judgment  determining 
priority  of  liens  and  granting  certain  otber 
relief,  and  tbe  FldeUty  Trust  &  Safety  Vault 
Ootnpany  and  others  appeal.    Reversed. 

Shackelford  Miller,  Thos.  W.  Bullitt;  and 
Bamett  &  Bamett,  for  appellant  Fidelity 
Tmst  &  Safety  Vault  Oo.  W.  W.  Thum, 
Pbelpa  ft  Tbum,  W.  S.  Pryor,  and  J.  T. 
O'Neal,  for  appellant  Murray.  Matt  O'Do- 
herty,  for  appeUees  Blanche  and  Annie  Carr. 
Isaac  T.  Woodsoo,  for  appellee  Jean  Rom. 

DU  RELLE,  J.    On  August  2S,  1886,  Mrs. 

Kate  S.  Murray,  desiring  to  Improve  certain 
property  owned  by  bear,  executed  to  tbe  Ger- 
man-American Title  Company  her  three 
bonds  for  $000  each,  one  for  |300,  and  one 
for  $50,  all  due  two  years  from  date,  with 
itrterest  coupons  attached,  payable  to  tbe 
company  or  bearer  at  its  office^  To  secure  the 
payment  of  these  bonds,  she  executed  and 
delivered  to  the  company  a  mortgage  upon  a 
lot  aoiaso  feet  on  the  west  side  of  Second 
street  In  the  city  of  Louisville.  Tbe  com- 
pany was  organized  under  chapter  G6,  Gen. 
St.,  and  authorized  by  its  articles  to  exam- 
ine titles,  lend  money  on  coupon  bonds  and 
notes  secured  by  mortgage  of  real  estate,  t» 
sell,  assign,  transfer,  and  pledge  tiie  same 
to  Investors,  and  to  act  as  agent  In  «nch 
transactions  and  In  tbe  sale  of  real  estate. 
On  August  26,  1885,  the  company  sold  and 
delivered  tbe  five  bonds  to  Miss  Jean  Ross^ 
The  assignment  of  tbe  bonds  was  not  noted 
of  record  upon  tbe  deed  book,  as  it  Is  pro- 
vided may  be  done  by  tbe  act  of  March  18^ 
1876,  to  regulate  the  release  of  Hens.  Gen. 
St.  p.  837.  Negotiations  -were  pending  be- 
tween Mrs.  Murray,  tbrongh  a  real-estBt» 
agent,  and  the  Misses  Cair,  for  a  sale  of  tbe 
land  in  question,  and,  an  agreement  having 
been  reached,  tbe  Misses  Carr  employed  the 
title  company  to  examine  the  title  to  the  land 
for  them,  and  a  certificate  of  title  -wae  issa- 
ed  to  them  by  the  company.  On  December 
7,  1886,  Mrs.  Murray  sold  the  Second  street 
lot  to  Misses  Blanche  and  Annie  Carr  for 
^,800,  $750  of  which  was  paid  by  each  of 
the  Misses  Carr  by  her  clteck  dra-wn  on  the 
Louisville  Trust  Company,  payable  to  the 
title  company,  and  tor  the  remaining  $2,300 
of  which  the  Carrs  executed  three  notes  to 
Mrs.  Murray,— two  for  $800  each,  and  one  for 
$700,— due  In  one,  two,  and  three  years,  re- 
spectively. These  notes  were  delivered  to 
the  title  company,  which  delivered  Mrs.  Mur- 
ray's deed.  Tbe  deed,  wblcfa  bad  already 
been  acknowledged  by  tbe  vendor,  contained 
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at  tbe  foot,  and  after  ttae  signature  and  cec- 
tificate,  tbis  unsigned  release:    "Being  folly 
BatiBfied,  the  Grerman-Amerlcan  Title  Com- 
puiy,  by  Its  piFeBident,  hereby  jolas  in  this 
deed  for  the  purpose  of  releasing,  and  does 
hereby  release,  all  Its  right,  title,  and  inter- 
est in  tba  within  property,  and  for  this  pur- 
pose only."    After  the  dellTery  of  tbe  deed 
and  ita  receipt  of  the  checks  and  notes,  tbe 
title  compony  proceeded  to  adjust  matteiB 
with  Mrs.  Murray.    It  retained  the  check  of 
the   Garri  and  one  of   the  notes   for  $800 
which  Mrs.  Murray  assigned  to  it,  and  do- 
liTered  to  her  tbe  remaining  notes,  one  for 
$800  and  one  for  $700,  paying  her  tbe  dlfTer- 
euce  between  the  $1,850  of  bonds  and  tbe 
$2,300  which  it  had  thus  receired  In  tbe  two 
$7S0  cbecks  and  the  $800  note.     It  ptcdged 
the  $800  note  in   December,   1805,   to   the 
liOuieTiUe  Banking  Company  as  ooUnteral  se- 
curity for  certain  indebtedneaa  owing  by  It 
to  tbe  banking  company.     About  the  same 
time  Mrs.   Murray  sold   the  two  notes  held 
by  her  to  the  Fidelity  Trust  &,  Safety  Vautt 
Company.    In  May,  1898,  the  German-Ameri- 
can Title  Company  made  an  assignmient  oC 
all  Ita  property  for  tbe  benefit  of  its  credit- 
ors.   Some  time  after  tbe  assignment  of  tbe 
title  comiNiny,  Mr.  Friddle,  tbe  uncle  of  Miss 
Jean  Ross,   called  upon  tbe  Oarrs,  and   in- 
formed them  that  his  niece  was  tbe  bolder 
of  the  $1,850  of  mortgage  bonds  mion  tbe 
property.     This,  they  claim,  was  the  first 
Intlmatioa  they  had  received  of  the  existence 
of  the  mortgage.     In  great  alarm  they  pro- 
ceeded to  file  their  petition    in    this    case 
against  Mrs.  Mnrray,  tbe  banking  company, 
the  trust  company,  Miss  Ross,  and  tbe  title 
company,  averring  a  breach  of  the  covenant 
of  good  title  and  against  Incumbrances  in 
tbe  deed  from  Mrs.  Murray,  seeking  an  in- 
junction against  the  banking  company  and 
the  trust  company  to  prevent  them  from  dis- 
counting   tbe    purchase-money    notes,    and 
praying  that  the  amount  of  tbe  mortgage 
bonds,  with  interest,  be  credited  upon  the 
purchase-money  notes  in  the  hands  of  the 
trust  company  and  tbe  banking  company. 
They  also  sued  out  an  attachment  against 
Mrs.  Murray.    Both  tbe  banking  company 
and  tbe  tmst  company  denied  tbe  right  of 
the  Carrs  to  tbe  relief  sought,  prayed  jnds- 
ment  for  interest  installments  due  on  tbe 
purchase-money  notess  and  also  pleaded  as 
an  estoppel  the  release  at  tbe  foot  of  the 
deed  immediately  following  tbe  signature  of 
Mrs.  Murray,  as  giving  actual  notice  to  the 
Carrs  and  putting  them  upon  inquiry  when 
they  receired  the  deed.    It  was  claimed  that 
the  disregard  by  the  Carrs  of  this  notice  was 
the  cause  of  the  loss;    that  tliey  are,  there- 
fore, estopped  to  question  their  notes;   and 
that  the  banking  company  and  the  trust  com- 
P»ny  had  no  notice  from  this  release,  which 
*M  not  copied  into  tbe  record  of  the  deed. 
The  trust  company  also  pleaded  a  provision 
of  Its  charter,  as  amended,  providing,  "All 
??oml8«ory  notes  secured  by  lien  on  real  e»- 


tate  or  collateral  made  negotiable  and  pay- 
able at  a  chartered  bank,  or  at  tbe  office  of 
said  company,  shall,  wben  indorsed  to  and 
purchased  by  said  company,  be  placed  oa 
the  footing  of  foreign  bills  of  exchange;"  and 
that  by  the  pniebase  by  It  of  tbe  two  notes 
wlilch  it  holds  they  were  idaced  on  tbe  foot- 
ing of  foreign  bills  of  exchange.  Tbe  Oarrs 
demurred  to  that  part  of  tbe  answer  of  the 
trust  company  whieb  claimed  that  tbe  notes 
held  by  it  had  been  placed  upon  tbe  footing 
of  bills  of  exchange,  and  this  demnrrer  waa 
sustahied  by  the  trial  court  Tbe  banking 
company  pleaded  in  addition  that,  after  the 
assignment  of  tbe  title  company,  it  notified 
tbe  Carrs  that  it  held  one  of  the  notes,  and 
tbat  they  called  at  Ita  office,  and  stated  they 
had  no  defense  to  It;  but  for  which  states 
ment  tbe  banking  company  would  have  dis- 
counted the  note,  and  placed  It  upon  the 
footing  of  a  foreign  bill  of  exchange.  In  re- 
sponse to  the  cross  petition  of  Miss  Ross, 
setting  up  her  purchase  of  the  Murray  bonds, 
and  calllBg  upon  tbe  banking  company  and 
the  trust  company  to  assert  their  claims, 
they  answered,  denying  her  ownership  of 
tbe  bonds,  or  tbat  they  were  unpaid,  and 
pleading  tbat  no  assignment  had  been  noted 
on  the  record  in  the  county  clerk's  office; 
that  the  title  company  was  the  owner  and 
holder  of  the  bonds,  and  tbat  on  December 
10th  Mrs.  Murray  paid  for  and  satisfied  tbe 
bonds  issued  by  ber  to  the  title  company, 
now  claimed  by  Miss  Ross.  Mrs.  Murray 
also  pleaded  ber  transaction  with  the  title 
company  as  a  payment  of  the  bonds  held 
by  Miss  Boss.  Tbe  trial  court,  upon  final 
bearing,  held  tbe  Murray  bonds  a  superior 
lien  upon  the  land;  that  their  existence  was 
a  breach  of  the  warranty  against  incum- 
brances in  Mrs.  Murray's  deed  to  the  Carrs, 
and  therefore  tbe  Carrs  were  entitled  to  be 
credited  pro  rata  with  the  amount  of  the  Mur- 
ray bonds  upon  their  purchase-money  notes  In 
the  bands  of  the  banking  company  and  the 
tmst  company;  tbat  neithw  the  title  com- 
pany  nor  Speckert,  Its  managing  officer,  was 
agent  of  tbe  Carrs,  bnt  that  they  were  the 
agents  of  Mrs.  Murray;  that,  as  Mrs.  Murray 
had  executed  the  bonds  to  the  title  company 
to  be  sold  to  Investors,  and  knew  they  were 
not  due,  and  knew  also  that  If  the  title  com- 
pany had  sold  them  it  had  no  right  to  re- 
ceive payment  before  matarity,  a  payment 
by  her  to  the  title  company  of  the  bonda 
before  maturity  would  not  be  a  payment  so 
far  as  Miss  Ross,  the  Innocent  purchaser, 
was  concerned;  and  that  Mrs.  Murray  and 
her  assignees  were  estopped  from  disputing 
the  right  of  Miss  Ross  to  collect  her  bonds 
and  enforce  ber  lien.  It  therefore  grave  per- 
sonal Judgment  in  favor  of  Miss  Ross  against 
Mrs.  Murray  for  the  amount  of  the  bonds, 
with  Interest  and  costs;  adjudged  Miss  Rosa 
a  first  lien  upon  the  land;  prorated  the  ag^ 
gregate  amount  of  tbe  bonds,  interest  and 
costs  upon  the  purchase-money  notes  in  tbe 
hands  of  the  banking  company  and  the  tniT,^ 
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company;  gave  a  second  lien  In  favor  of  the 
banking  company  and  the  trust  company  for 
Che  remainder  of  the  purchase-money  notes, 
after  crediting  the  bonds  held  by  Miss  Ross, 
with  Interest  and  costs;  and  gaye  Judgment 
against  the  Carrs  hi  favor  of  the  trust  com- 
pany and  the  banking  comtmny  for  the  bnl- 
ance  of  the  purchase-money  notes  held  by 
them  after  txedlting  the  pro  rata  amounts  of 
the  Murray  bonds  thereon. 

A  number  of  exceedingly  interesting  le- 
gal questions  are  presented  and  elaborately 
argupd  by  counsel,  but,  In  the  view  we  have 
tr.ken,  it  Is  not  necessary  to  consider  them 
all.  The  first  question  to. be  considered  is 
as  to  the  effect  of  the  transaction  between 
the  Carrs,  the  title  company,  and  Mrs.  Mur- 
ray upon  the  relative  rights  of  Mrs.  Mur- 
ray and  Miss  Ross.  Mrs  Murray  bad  bor- 
rowed from  the  title  company  fl,850.  She 
executed  therefor  nonnegotlable  obligations 
called  "bonds,"  secured  by  mortgage  upon 
the  real  estate  which  she  desired  to  Improve. 
The  mortgage  was  In  the  ordinary  form. 
There  was  an  indorsement  upon  the  bonds 
reciting  that  they  were  secured  by  a  deed 
of  trust,  and  a  recital  to  the  same  effect 
was  included  In  the  face  thereof.  But  this 
recital,  in  our  opinion,  showed  nothing  ex- 
cept what  the  law  itself  implied,  viz.,  that 
the  mortgage  (called  a  deed  of  trust),  was  a 
security  for  the  payment  of  the  bonds,  which 
the  law  made  assignable,  and  which  Mrs. 
Murray  is  presumed  to  have  known  were 
assignable,  under  the  statute.  There  is 
nothing  in  the  recital  to  indicate  a  purpose 
on  her  part  that  the  bonds  should  be  sold 
to  raise  money  for  her  use  any  more  than 
there  is  on  the  face  of  any  assignable  in- 
strument There  was,  therefore,  no  estoppel 
against  Mrs.  Murray  to  be  raised  from  the 
form  of  the  bonds  or  of  the  mortgage.  Nor 
do  we  think  that  leaving  the  money  in  the 
hands  of  the  title  company  by  Mrs.  Murray 
was  in  any  sense  the  creation  of  an  agency, 
whether,  as  she  claims,  she  left  the  mon- 
ey on  deposit  with  the  title  company  because 
Speckert  told  her  the  rule  of  the  company 
required  it  in  such  a  case,  where  it  was  bor- 
rowed for  the  purpose  of  Improving  the 
mortgaged  property,  or  whether  she  did  so 
for  her  own  convenience.  Giving  the  fullest 
effect  to  the  evidence  which  tends  to  show 
the  title  company  was  her  agent.  It  tends  to 
show  only  an  agency  for  the  expenditure  of 
the  money  she  borrowed  in  the  improve- 
ment of  her  property,  and  it  seems  to  us  In- 
sufficient to  show  that.  The  title  company 
held  her  money.  By  her  direction,  and  upon 
her  orders,  it  paid  the  money  out  in  extin- 
guishing the  vendor's  lien  against  the  prop- 
erty, in  payments  to  the  contractor  who  was 
building  her  house,  and  In  addition  seems  to 
have  charged  for  Its  services  In  examina- 
tion of  the  title  for  her  and  in  surveying 
the  property.  She  employed  a  real-estate 
agent  (one  Gardner)  to  sell  the  property. 
When  be  reported  that  a  sale  had  been  aa- 


compllshed  to  the  Misses  Carr  for  $3,800, 
she  went  to  his  office,  and  from  there  went 
with  a  clerk  to  the  county  clerk's  oflSce, 
where  she  signed  and  acknowledged  the 
deed  prepared  by  Gardner.  This  deed  was 
left  witji  Gardner.  Gardner  left  the  deed 
with  the  title  company  to  be  delivered  to 
the  Carrs  upon  their  payment  of  the  money. 
The  Carrs  had  employed  the  title  company 
to  examine  the  title,  and  had  received  a 
certificate  that  the  title  was  good.  When 
they  went  to  the  title  company's  ofilce  to 
conclude  the  transaction  with  Mrs.  Murray, 
she  was  not  there,  but  Speckert,  the  presi- 
dent of  the  comi>any,  told  them  he  bad  the 
deed.  It  Is  not  necessary  to  consider  the 
discrepancy  between  their  statement  and 
that  of  Waters  as  to  what  th^  said  on  that 
occasion,  or  whether  they  said  anything 
which  Indicated  they  had  actual  knowledge 
of  the  existence  of  the  mortgage  bonds. 
They  looked  at  the  deed  to  see  whether  it 
had  been  signed  by  Mrs.  Murray.  They 
then  delivered  to  Speckert  their  two  checks 
tor  f750  each,  payable  to  the  order  of  the 
title  company,  and  their  three  notes,  aggre- 
gating $2,300,  payable  to  the  order  of  Mrs. 
Murray.  We  do  not  consider  It  essential 
to  determine  whether  they  thereby  created 
an  agency  in  the  title  company  for  them, 
or  thought  they  were  dealing  with  the  agent 
of  Mrs.  Murray,  or  intended  to  pay  off  the 
bonded  Indebtedness  upon  the  property. 
The  probabilities  seem  to  be  tha  they  knew 
nothing  of  the  outstanding  bonds;  that  they 
had  no  Idea  of  creating  an  agency,  except 
for  the  mere  purpose  of  turning  over  the 
checks  and  notes  to  Mrs.  Murray;  and  that 
the  checks  were  made  payable  to  the  title 
company  on  the  suggestion  of  Speckert, 
and  the  deed  left  with  him  to  be  recorded. 
Whether  the  Carrs  saw  the  unsigned  re- 
lease, purporting  to  be  made  by  the  title 
company,  at  the  foot  of  the  deed,  seems  to 
us  to  be  Immaterial.  If  they  saw  It,  It 
gave  them  notice  of  nothing  except  that  the 
title  company  had  a  claim,  and  the  title 
company  had  notified  them,  and  had  agreed 
to  give  them  a  certificate  that  the  property 
was  free  from  incumbrance.  When  Mrs. 
Murray  saw  Speckert  he  appears  to  have 
informed  her  of  what  had  taken  place,  to 
have  kept  the  two  checks,  which  were  pay- 
able to  his  company,  and  obtained  from  her 
the  assignment  of  one  of  the  notes,  for  the 
purpose  of  exttaiguishiog  the  mortgage  and 
bonds  executed  to  his  company,  paying  her 
the  difference  between  the  amount  of  the 
checks  and  note  and  the  amount  of  the 
mortgage  bonds.  This,  we  think,  nnder 
numerous  and  recent  decisions  of  this  court, 
was  a  payment  of  the  bonds,  of  whose  trans- 
fer to  Miss  Ross  Mrs.  Murray  had  no  knowl- 
edge. Insurance  Co.  v.  Hall,  60  S.  W.  251; 
Insurance  Co.  r.  Hoffman,  Id.  879;  Schnabel 
V.  Title  <3o.,  63  S.  W.  1031;  Waggonw  v. 
Same,  66  8.  W.  961;  Levy  v.  Radolph,  Id. 
ess.    Coleb.  ColL  Sec.  (2d  Ed.)  ii  187-102. 
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In  this  connection  It  may  be  observed  that 
some  streBa  la  laid  by  counsel  for  Miss 
Ross  on  what  la  claimed  to  be  an  insuffi- 
ciency of  denial  of  notice  by  Mrs.  Murray 
of  the  transfer  of  the  bonds^  A  careful 
examination  of  the  pleadings  has  led  us 
to  the  conclusion  that  the  denial  was  suffi- 
cient, and  the  Issue  throughout  the  case  was 
treated  as  made  up  on  this  question.  Nor 
do  we  think  that  Mrs.  Murray's  employ- 
ment of  the  title  company  to  examine  her 
title  can  be  treated  as  notice  to  her,  in  any 
sense  of  the  word,  of  the  assignment  by  that 
company  of  the  bonds  which  slie  snbse- 
quently  executed  to  it.  When  Mr.  Frlddle, 
acting  for  Miss  Ross,  bought  the  bonds,  he 
seems  to  have  inquired  of  Mr.  Gardner  as 
to  Mrs.  Murray's  solvency,  and  to  have  been 
assured  that  she  was  solvent  Assuming 
that  Mr.  Gardner  was  Mrs.  Murray's  agent 
In  the  building  of  the  house,  it  does  not 
at  ail  follow  that  be  had  authority  to  bind 
her  in  any  way  by  his  representations  up- 
on another  matter,  or  that  notice  to  him 
that  Friddle  was  thinking  of  buying  the 
bonds  was  notice  to  Mrs.  Murray  that  Frid- 
dle subsequently  did  so.  The  Iwnds  were 
Itougbt  by  Miss  Ross,  and  assigned  to  her 
by  the  title  company. 

Some  question  is  made  as  to  whether  the 
act  of  March  18,  1876,  "To  regulate  the  re- 
lease of  liens"  (Oen.  St  p.  837),  providing 
for  the  noting  of  record  of  assignments  of 
notes  named  in  any  deed  or  mortgage,  is 
rt-pealed  by  the  failure  to  re-enact  it  in  any 
session  act  since  the  adoption  of  the  pres- 
ent constitution.  On  the  other  hand,  it  la 
suggested  that  "An  act  concerning  liens," 
Approved  February  25,  1893,  has  no  repeal- 
ing clause,  and  that  in  that  act  (Acts  1891- 
93,  p.  516;  Ky.  St  I  2488)  a  reference  is 
made  to  the  act  of  March  18,  1876,  by  the 
provision  that  "the  assignment  of  the  pur- 
chase-money notes  or  bonds  may  be  noted 
of  record,  as  In  cases  of  asslgrnment  of  Hen 
notes  in  deeds."  But  the  decision  of  this 
question  is  not  necessary,  for  the  reason 
that  Mrs.  Murray  bad  the  right  in  the  ab- 
sence of  notice  of  the  transfer,  to  pay  the 
bonds  to  the  payee,  even  if  the  act  of 
March  18,  1876,  was  repealed.  If,  as  seems 
probable,  tlie  act  was  not  repealed,  she  had 
the  right  to  so  pay  them,  if  Miss  Ross,  by 
ber  own  laches,  had  failed  to  give  con- 
structive notice  of  the  transfer  by  having 
It  noted  of  record  in  accordance  with  that 
act  It  follows,  therefore,  that,  Mrs.  Mur- 
ray not  lielng  estopped  to  plead  payment  as 
to  the  bonds  held  by  Miss  Ross,  those  who 
claim  under  l>er  are  in  an  equally  good  posi- 
tion. The  Ross  bonds  being  paid,  there  is 
no  conflict  between  the  Carrs  and  Mrs. 
Murray,  nor  l>etween  the  Carrs  and  holders 
of  their  purchase-money  notes.  So  It  be- 
comes unnecessary  to  consldw  either  the 
elaborately  argued  question  of  the  uncon- 
stitutionality of  the  provision  In  the  charter 
of  the  Fidelity  Trust  &  Safety  Vault  Ciom- 
66  B.W.— S3 


pany  or  the  plea  of  estoppel  by  tbe  banking 
company  against  the  Carrs. 

For  the  reascns  given,  the  Judgment  is 
reversed  upon  all  the  appeals,  and  the  cause 
remanded,  with  directions  to  enter  a  Judg- 
ment In  accordance  with  this  ophiion. 


THOMAS  et  al.  v.  WRIGHT  et  al.i 

(Oonrt  of  Appeals  of  Kentucky.     Feb.  2T, 

1902.) 

DHBDS— EXECUTION   OF  POWER. 

Where  a  testator,  by  ills  will,  nve  liis  en- 
tire estate  to  hia  wife  for  life,  wiui  power  to 
dispose  of  half  thereof  among  the  duldren  of 
his  brother  and  sister  iu  any  proportion  she 
might  choose,  the  other  half  to  go  to  a  grand- 
niece,  and  then  provided  by  the  third  clause 
that  his  wife  shoald  "have  fall  power  to  sell 
and  convey  any  or  all  of  said  estate  at  her 
pleasure,  the  proceeds  to  be  held  snbject  to  the 
same  limitations  as  the  property  sold,"  a  deed 
executed  by  the  widow  purporting  to  convey 
the  fee-simple  title  to  land  belonging  to  the 
estate,  which  was  signed  by  her  as  executrix 
and  also  as  an  Individual,  must  be  regarded  as 
In  execution  of  the  power  conferred  by  the 
third  clause  of  the  will,  it  not  being  necessary 
that  the  deed,  in  order  to  have  that  effect 
should  recite  that  it  was  made  in  execution  of 
the  power. 

Appeal  from  circuit  court  Scott  county. 

"Not  to  be  officially  reported." 

Action  by  S.  A.  Thomas  and  others 
against  George  C.  Wright  and  others  to  re- 
cover land.  Judgment  for  defendants,  and 
plaintiffs  appeal    Affirmed. 

J.  A.  Violet  H.  P.  Montgomery,  and  Jobn 
Tj.  Scott  for  appellants.  R.  B.  Roberts,  for 
appellees. 

PATNTER,  J.  The  appellants,  beirs  of 
Alexander  Thomas,  seek  to  recover  a  boun- 
dary of  land  containing  20  acres.  It  be- 
longed to  Alexander  Thomas,  deceased.  His 
widow,  Eliza  Thomas,  sold  and  conveyed  it 
to  the  appellee  G.  O.  Wright  for  the  sum  of 
¥400.  The  question  Involved  must  be  deter- 
mined by  the  interpretation  of  the  will  of 
Alexander  Thomas.  The  parts  necessary  to 
be  considered  read  as  follows:  "I,  Alexan- 
der Thomas,  of  Scott  county,  Ky.,  do  make 
this,  my  last  will  and  testament  hereby  re- 
voking all  others  heretofore  made  by  me. 
(1)  I  give  to  my  wife,  Eliza  Thomas,  all  my 
estate  of  every  description  that  I  may  own 
at  my  death,  for  her  solo  and  separate  use, 
to  the  exclusion  of  any  husband  she  may 
hereafter  have,  for  and  during  ha  natural 
life,  with  power  to  dispose  of  half  thereof 
among  the  children  of  my  brothers  Robert 
and  O.  F.  Thomas  and  my  sister  Keziah 
Thomas  in  any  way  or  in  any  proportion  she 
may  choose,  during  her  life,  or  by  last  will 
when  she  dies.  (2)  At  the  death  of  my  wife 
one  half  of  said  estate  is  to  go  to  my  grand- 
niece  Emma  Lee  Kenney,  granddaughter  of 
my  brother  G.  F.  Thomas,  and  In  default  of 
the  execution  of  the  power  of  appointment 

'Reported  by  Edward  W.  HInes,  Esq.,  ot  tht  Frsak- 
(ort  bar,  and  formerly  state  reporter. 
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glyen  my  wife  In  the  flint  dense  of  this  ivlll 
the  other  half  of  my  estate  is  to  so  to  the 
children  of  my  brothers  Robert  and  O.  F. 
Thomas  and  my  sister  Kealah  Thomas,  to 
take  per  capita.  (3)  BIy  said  wife  Is  to  hmve 
full  power  to  sell  and  convey  any  or  all  of 
snid  estate  at  her  pleasure,  the  proceeds  to 
be  held  subject  to  the  same  limitations  as 
the  property  sold."  The  widow  is  now  dead. 
For  Wright  It  Is  claimed  that  the  testator's 
wife  had  the  power  to  and  did  sell  the  land 
by  virtue  of  the  third  clause  of  the  will. 
For  the  appellants  it  Is  claimed  that  the 
making  of  the  deed  was  not  In  execution  of 
the  power  of  appointment  given  her  under 
the  will,  because  there  is  no  recitation  In  the 
deed  made  to  Wright  that  it  was  made  hi 
the  execution  of  the  power.  The  wife  took  a 
life  estate  in  the  property.  There  was  a 
power  of  appointment  under  the  first  clause 
of  the  will  by  which  she  could  dispose  of 
tlie  property  to  certain  persons  In  any  pro- 
portion she  chose  during  her  life  or  by  wUL 
Under  the  second  clause  of  the  will  one 
half  was  to  go  to  her  grandniece  Emma  Lee 
Kenney;  bi  default  of  the  execution  of  the 
power  of  appointment  given  the  wlfe^  the 
other  half  of  the  estate  was  to  go  to  the 
children  of  two  brothers  and  a  sister.  By 
the  third  clause,  if  she  sold  the  estate  as  au- 
tlinrlzed,  then  she  was  to  hold  the  proceeds 
subject  to  the  same  limitations  as  the  prop- 
erty sold.  Some  of  the  authorities  cited 
from  other  jurisdictions  seem  to  be  to  the 
cfTect  that,  where  the  testator  creates  a  life 
estate  with  the  power  of  appointment,  then 
the  deed  must  recite  that  it  was  made  In  the 
execution  of  the  power;  otherwise  it  will  be 
held  to  be  a  conveyance  of  the  life  estate. 
This  U  not  the  rule  of  this  court  Neither 
does  Payne  v.  Johnson's  Ex'rs,  95  Ky.  ITS, 
24  S.  W.  238,  609,  so  announce  that  to  be  the 
rule.  In  that  case  the  two  writings  under 
consideration  were  not  deeds  of  conveyance 
executed  for  the  purpose  of  vesting  some 
one  with  the  title  to  the  property,  but  they 
were  simply  intended  to  create  a  lien  to  se- 
cure the  payment  of  the  grantor's  debts.  It 
was  said  In  that  case  (page  188,  9B  Ey.,  and 
page  240,  24  S.  W.),  "The  execution  of  the 
power  most  be  In  express  terms  or  by  nec- 
essary Implication;"  and  also  the  court  quot- 
ed with  approval  from  Funk  v.  Eggleston, 
92  111.  B15,  a4  Am.  Rep.  130.  where  It  was 
said:  "But  It  is  not  necessary  that  the  In- 
tention to  execute  the  power  shall  appear  by 
express  terms  or  recitals  In  the  Instrument 
It  Is  enough  that  It  shall  appear  by  words, 
acts,  or  deeds  demonstrating  the  Intention." 
The  deed  to  Wright  purports  to  convey  a 
fee-simple  title  to  the  land  "and  forever." 
It  Is  signed,  "Eliza  Thomas,  Executrix  of 
A.  Thomas,"  and  "Eliza  Thomas."  Evi- 
dently It  was  so  signed  with  the  intention  of 
conveying  wliatevM  interest  she  held  as 
executrix  and  as  an  Individual.  It  was  In- 
tended by  signing  the  deed  In  that  way  to 
convey  the  whole  estate.    Ilad  she  desired 


to  sell  and  convey  bar  life  estate,  she  would  ' 
not  have  also  executed  the  deed  aa  execu- 
trix, because  the  other  devisees  bad  no  In- 
terest In  her  Ufa  estate.  For  the  reasons 
we  have  given,  we  think  the  purpose  to  con- 
vey the  land  by  virtue  of  tiie  third  danse 
of  the  wIU  Is  made  manifest  hgr  tbe  deed 
Itself. 
The  Judgment  Is  afl^med. 


BLANKENSHIP  et  al.  t.  OOQIMON- 

WEALTH.1 

(Court  a<  Appeals  of  Kentucky.     Feb.   aS. 

1S02.) 

HOMICIDB-INntCTlfKNT-INSTRDCnON   AS  TO 
SEXF-DEFESNSE. 

1,  An  indictinent  for  murder,  charging  that 
defendants  murdered  deceased  "by  shooting 
him  with  powder  and  lead«t  bolls,"  is  suffi- 
cient though  it  does  not  state  the  kind  of  fire- 
arm used,  and  does  not  state  that  the  weapon 
used  was  a  deadly  weapon. 

2.  The  court  properly  instructed  the  Jury  that 
they  could  not  acyoit  on  tbe  gronud  of  self-de- 
fense if  they  believed  that  accused  "sought  out 
the  dilBculty  with  the  deceased,  and  continued 
to  eufcage  in  end  urge  tbe  difflcnlty  up  to  and 
Including  the  time  of  firing  the  fatal  snot" 

Appeal  from  circuit  court  Pike  county. 

"Xot  to  be  ofllclally  reported." 

Mont  Blankenshlp  and  others  were  convict- 
ed of  the  offense  of  manslaughter  vinder  an 
Indictment  for  murder,  and  they  appeal. 
Affirmed. 

W.  S.  Haiklns,  for  appellants.  B.  3.  Breck- 
inridge, for  tbe  Commonwealth. 

WHITER  J.  Tbe  appellants  were  indicted 
by  the  grand  jury  of  Pike  county  charged 
with  the  murder  of  Meyer  Hurley.  Upon 
trial  they  were  convicted  of  manslaughter, 
and  their  punishment  was  fixed  at  21  years 
for  each  in  the  penitentiary.  To  reverse 
that  judgment  this  appeal  Is  prosecuted. 

Objection  Is  made  to  the  suiosclency  of  the 
Indictment  the  accusing  port  of  which  reads: 
"The  said  defendants,  on  the  29th  day  of 
January,  1901,  in  the  county  and  circuit 
aforesaid,  did  unlawfully,  willfully,  mali- 
ciously, feloniously,  by  and  of  their  malice 
aforethought  kill  and  murder  Meyer  Hurley 
by  shooting  him  with  powder  and  leaden 
balls."  Then  follows  the  charge  that  one 
shot  and  killed  and  the  other  two  were  there 
present  encouraging  tbe  act  The  criticism 
counsel  makes  on  the  indictment  is  that 
there  is  no  weapon  used,  there  Is  no  allega- 
tion that  deceased  was  shot  with  a  gun  or 
pistol  or  other  weapon,  and  that  therefore, 
he  was  not  notified  as  to  what  charge  he 
would  be  called  upon  to  meet  Tbe  require- 
ments of  an  indictment  are  that  It  must  coo- 
tain  a  statement  of  the  acts  constituting  the 
offense  in  ordinary  and  concise  language,  so 
that  a  person  of  common  understanding  may 
know  what  is  intended,  and  with  such  d%ree 
of  certainty  as  to  enaUe  the  court  to  pro- 

*  Reported  by  Edward  W.  H!ne«,  Esq.,  ot  tba  Fnok- 
lort  bar,  and  totmttlr  Mat*  reportar^Qlp 
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notmce  Judgment  of  convictloii.    Sectl<m  122; 
Cr.  Code  Prac.    It  has  been  held  that  on  ■ 
charge  that  shooting  was  done  with  a  gnn 
proof  that  the  weapon  used  was  a  pistol  was 
not    a    variance.    Whart   Cr.   Law,   t  610; 
Rob.   Cr.  Law,  i  215.    Following  ttiat  role, 
the  indictment  would  have  been  sufficient  If 
nny  firearm  had  been  charged  as  the  weapon 
used  to  fire  the  shot,  and,  although  one  flte- 
arm   was  charged,  any  other  flrearm  might 
have  been  proved.    In  the  indictment  here 
the  charge  is  "by  shooting  him  with  powder 
and  leaden  balls."    This  to  a  person  of  com- 
inou    uuderstandtng   would   mean   and   does 
mean  that  some  sort  of  flrearm  was  used,  be- 
cause It  is  only  by  means  of  some  sort  of 
firearm  that  powder  and  leaden  balls  may  be 
shot.     It  would  be  just  as  technical  to  re- 
quire the  word  "gunpowder"  to  be  used  in  an 
indictment  as  It  would  be  to  require  an  aver- 
ment that  a  gun,  meaning  some  sort  of  fire- 
arm, was  used.    Technically,  powder  may  be 
a  mass  of  fine  particles  of  any  substance,  yet, 
when  used  In  connection  with  an  allegation 
of  shooting  and  the  use  of  leaden  balls,  any 
person    would    know    that    gunpowder   was 
meant.     So,  when  the  averment  of  a  shoot- 
ing with  powder  and  leaden  balls  is  made, 
the  most  ordinary  person  would  nnderstand 
that  some  sort  of  flrearm  was  used  In  the 
shooting.     The  kind  of  flrearm  is  immaterial. 
It  was  also  unnecessary  to  aver  that  the 
Treapon  used  was  a  deadly  weapon,  as  the 
nverment  is  that  appellants  shot  and  killed 
deceased   nsing  powder   and    leaden   balls. 
Jeffries  v.  Com.,  84  Ky.  237,  1   S.  W.  442; 
Sims  V.  Same  (Ky.)  18  S.  W.  1079.    We  are 
of  opinion  the  Indictment  was  sufficient  and 
there  was  therefore  no  error  In  overmling 
the  demurrer. 

Counsel  insists  that  Instmctlon  Ko.  4,  glv- 
on,  is  erroneous.    It  reads:   "If  the  Jury  be- 
lieve from   the  evidence  that  the  accused 
sought  out  the  difficulty  with  the  deceased, 
nnd  continued  to  engage  In  and  urge  the  dif- 
ficulty up  to  and  Including  the  time  of  firing 
the  fatal  shot  they  cannot  acquit  the  accus- 
al upon  the  ground  of  self-defense  or  appar- 
ent necessity  as  defined  In  instmctlon  Ko. 
3."    It  will  be  noticed  that  this  is  not  the 
oft-condemned   Instruction  using  the  words 
"brought  on  the  difficulty."    This  instruction 
uses  the  expression  "sought  out  the  difficulty 
^ith  the  deceased  and  continued,"  etc.    The 
word  "onf '  might  have  been  omitted,  but  its 
use  does  not  change  the  meaning.    It  Is  well- 
settled  law  that  a  person  may  do  acts  that 
''■111  deprive  himself  of  the  right  to  plead 
i<elf.defen8e,  and  we  are  of  opinion  that  the 
Instruction  given  states  clearly  under  what 
clrcnmstances  and  by  what  acts  appellants 
bad  been  deprived  of  the  right  to  claim  self- 
defense  or  apparent  necessity.    Counsel  ad- 
mits that,  as  an  abstract  proposition  of  law, 
this  Instmctlon  is  correct,  but  argues  that 
there  was  no  testimony  by  which  It  was  an- 
thortzed.    We  are  of  opinion,  however,  that 
there  was  testimony  that  authorized  the  glT- 


Ing  of  that  instruction.  There  was  testimo- 
ny of  at  least  one  witness  that  tended  to 
■how  that  appellants  songht  the  difficulty, 
and  continued  to  engage  In  and  urge  the  dif- 
ficulty up  to  the  shooting.  There  was  no  er- 
ror in  giving  Instmctlon  No.  4,  siqira,  nor  la 
any  other  Instmctlon  given.  They  seem  to 
present  the  law  of  the  ease  under  the  testi- 
mony as  given,  fairly.  Counsel  complains  of 
no  error  in  the  admission  of  evidence,  and 
we  have  discovered  none. 

Appellants  have  had  a  fair  trial  before  a 
Jory  of  their  county,  and,  as  there  Is  no  er- 
ror of  law  shown  by  this  record,  the  Judg- 
ment of  conviction  will  be  affiraied. 

PEAK'S  ADM'B  v.  LOriSVILLB  &  N.  B, 

oo.» 

(Court  of  Appeals  of  Kentucky.     Feb.  25, 
1902.) 

CAHRIBRS-DUTT   TO   LICENSEE    ON   FREIGHT 
THAIJf-ALIOHTING  FROM  RAPIDLY 
MOVINO  TRAIN. 
Where  one  who  was  permitted  to  ride  on 
a  frciKht  train  as  a  mere  matter  of  accommo- 
dation was  thrown  from  the  train  by  its  motion 
as  he  was  in  tlie  act  of  leaving  It  as  it  moved 
rapidly  itast  a  station  at  which  the  servanta  in 
charge  had  assured  him  it  would  stop,  the  rail- 
road company  was  not  liable  for  Us  death  re- 
sulting therefrom,  though  one  of  the  servants  in 
charge  had  told  him  ttiat  it  was  time  to  prepare 
to  get  off;  the  danger  of  doing  so  baiag  obvious. 

Appeal  from  drcult  comrt.  Christian  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  Joseph 
Peak  against  the  Louisville  A  NasbviUe  Rail- 
road Company  to  recover  damages  for  the 
death  of  plaintUI's  Intestate.  Judgment  for 
defendant,  and   plaintiff  appeals.    Affirmed. 

J.  T.  Hanberry,  for  appellant  Joe  Mc^ 
Carroll  and  R  W.  Hines,  for  appellee. 

PAYNTER,  J.  This  appeal  is  proaecuted 
from  a  Judgment  of  the  conrt  Burtalnlng  a 
demurro'  to  the  petltlm.  and  dismissing  the 
petition  upon  appellant's  failure  to  plead  fur- 
ther. It  Is  averred  In  the  petition  that  the 
decedent.  Peak,  lived  at  Crofton,  Ky.;  that 
be  approached  a  section  of  the  appellee's 
freight  train  standing  upon  the  side  track, 
and  made  arrangements  with  its  agoits  and 
employes  to  allow  him  to  ride  to  Crofton  on 
it;  that  be  was  told  that  It  would  stop  at 
Oof  too;  that  relying  upon  that  statement, 
he  boarded  the  train  before  it  started;  that 
the  conductor  was  informed  that  he  had 
boarded  the  train  for  the  purpose  of  going 
to  Crofton;  that  the  train  started  on  its  ' 
Jonmey;  that,  with  great  recklessness  and 
gross  negUgmce,  the  train  ran  through  Crof- 
ton at  a  very  rapid  and  dangerous  rate  of 
speed,  without  sladdng  up  or  lowolng  Its 
speed;  that  while  It  was  passing  through 
Crofton  <Mie  of  the  employes  in  charge  of 
the  train  told  him  that  it  was  time  he  was 
getting  ready  to  get  off;   that  the  train  had 

'Reported  by  Edward  W  Hln«-S^-i*t  th«  Ftm* 
tort  bar.  and  (omerly  at^t;*  T«VOTtar.     , 
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not  th«ii  lessened  Its  speed,  but  It  was  gain- 
ing momentum   at  erery  revolution  of  tbe 
wheels;  that  in  obedlMice  to  tbe  Instruction 
of  the  appellee's  employ^,  he  began  prepar- 
ing to  get  ofF,  but  while  he  was  In  the  act 
of  doing  so  he  was  Jerked  or  thrown  upon 
the  track,  and  killed  by  the  train.    It  was 
averred  that  the  conductor  knew  of  the  pres- 
ence of  the  decedent  on  the  train,  although 
he  made  no  effort  to  advise  him  that  th« 
train  would  not  stop  at  Croftoo;    that  the 
decedent    was    a    man    entirely    unused    to 
trains  and  railroads,  and  relied  upon  the  rep- 
resentations of  appellee's  employes.    The  in- 
ferences to  be  drawn  from  the  allegations 
are  that  decedent  was  not  a  passenger  on 
the  train,  and  that  he  was  merely  permitted 
to  ride  as  a  matter  of  accommodation;  from 
the  averment,   the  train  was  running  at  a 
rapid  rate  of  speed  at  the  time  the  decedent 
attempted  to  leave  it    He  knew  the  trabi 
did  not  slacken  its  speed  for  him  to  alight. 
He  knew  that  it  was  Increasing  its  speed. 
He   was   bound  to   know   that   It   was   ex- 
tremely hazardous  to  attempt  to  alight  from 
It  under   such  circumstances.    He  was  not 
placed  in  a  perilous  position  by  any  negli- 
gence of  the  agents  or  servants  of  the  ap- 
pellee,   which   required   him   to   exercise   a 
judgment  as  to  whether  it  was  less  hazard- 
ous  for  him   to  remain  upon  the  train  or 
leave  It.    The  most  that  could  be  said   is 
that  the  agents   of  appellee  violated  their 
promise  to  stop  the  train  at  Orofton  to  per- 
mit him  to  alight  therefrom  in  safety.    He 
was  bound  to  know  that  he  Imperiled  his 
life  or  limb  in  attempting  to  leave  the  train 
under  the  circumstances  detailed  In  the  peti- 
tion.   If  he  were  a  sane  man,— and  we  must 
presume  he  was,— he  knew  that,   although 
an  employ^  suggested  it  was  time  to  get 
ready  to  leave  the  train,  he  endangered  his 
life  by  attempting  it    The  danger  was  so 
obvious   and   apparent   that   he   should    not 
have  attempted  to  leave  the  train,  although 
he  was  advised  by  some  one  connected  with 
the  train  that  It  was  time  to  get  ready  to  do 
so.    There  may  have  been  a  promise  by  the 
employes  of  appellee  to  stop  the  train   at 
Crofton,  and  he  would  have  been  Inconven- 
ienced by  being  carried  by  that  place.    Still 
that  would  not  authorize  him  to  attempt  to 
alight  from  a  rapidly  moving  train  at  the 
risk  of  app^ee.    It  was  said  In  Durham  t. 
Railroad  Co.  (Ky.)  20  8.  W.  737:    "It  cannot 
be  said  that  a  passenger  might  under  such 
circumstances.  Jump  from  the  moving  train 
simply  because  the  servant  of  the  company 
told  him  to  do  so."    In  that  case  the  Injured 
party  was  a  passenger,  and  jumped  from  a 
train  running  10  or  15  miles  an  hour  under 
the  advice  of  the  servant  on  the  train.    The 
court  held  he  was  not  entitled   to   recover. 
The  death  of  Peak  was  the  result  of  his 
own  recklessness,  and  his  personal  represent- 
atire  Is  not  entitled  to  recover  tor  the  loss 
of  his  life. 
Tbe  Judgment  to  affirmed. 


OASTBBL  et  aL  v.  BAUGH'S  ADMB.» 

(Court  of  Appeals  of  Kentucky.     Feb.  2Sw 
1902J 

VENDOS  AND  PCRCHASKR— CONTEST  BB- 
TWEEn«  BXJUITIBS. 
Where  the  holder  of  a  title  bond  Bold  his 
equity,  ezecuting  to  the  parchaser  a  new  titla 
bond,  aud  thereafter  attempted  to  sell  his  eq- 
uity to  another,  delivering  to  him  the  origiiiol 
bond,  the  equity  of  the  nrat  putchaaer,  beins 
the  older,  must  prevaiL 

Appeal  from  circuit  court  Laord  county. 

"Not  to  be  officially  reported." 

Action  by  J.  R.  Baugb's  administrator 
against  H.  B.  Casteel  and  others  to  enforce 
a  purchase-money  lien.  Judgment  for  plain- 
tiff, and  defendants  appeal    Affirmed. 

H.  C.  Eversole,  for  appellants.  Cbarlea  R. 
Brock,  for  appellee. 

O'BEAR,  J.  H.  R.  Casteel  was  the  owuer 
of  an  undivided  half  interest  in  a  tract  of 
land  In  Laurel  county.  He  conveyed  tbis  in- 
terest by  title  bond  to  Richard  Wilson.  WU- 
son,  by  another  bond  for  Otie,  conveyed  the 
interest  thus  acquired  to  Isaac  Hughes  on 
January  4,  1873.  Hughes  executed  to  Wil- 
son tiie  note  sued  on  in  this  action,  as  evi- 
dence of  the  purchase  price,  or  a  part  of  it. 
On  March  4,  1873,  Wilson  assigned  that  no'.e 
to  J.  R.  Baugh.  Some  years  after  the  tran?- 
action  above  set  out  D.  W.  Casteel.  a  broth- 
er of  H.  R.  Casteel,  and  brother-in-law  of 
Wilson,  obtained  possession  of  the  original 
titie  bond  from  H.  B.  Casteel  to  Wilson; 
D.  W.  claiming  that  he  had  bought  the  land 
of  Wilson.  In  this  suit  by  Baugh  to  enforce 
the  purchase-money  lien  evidenced  by 
Hughes'  note,  the  Casteels  and  Wilson  an.l 
Hughes  are  made  parties  defendant  Baug'a 
charged  in  his  petition  that  D.  W.  Casteel 
knew  of  his  (Baugh's)  ownership  of  the 
Hughes  note  and  of  Hughes'  claim  at  the 
time  of  ^is  purchase  from  Wilson,  If  he  did 
purchase  it  He  further  pleaded  that  in  fact 
Hughes  never  rescinded  the  sale  to  talm  froDi 
Wilson,  and  that  the  claim  of  D.  W.  Castet>I 
that  he  had  purchased  Wilson's  title  was 
a  pretense  and  a  fraudulent  transactioD. 
There  is  proof  to  support  appellee's  claim 
that  D.  W.  Casteel  knew  of  Hughes'  titie  and 
knew  of  appellee's  lien  before  he  acqulre<l 
the  Wilson  bond.  While  this  is  denied  by 
appellants'  testimony,  many  circumstances 
shown  in  the  record  tend  to  corrolrarate  ap- 
pellee's version  of  the  transaction.  The  evi- 
dence showed  that  Isaac  Hughes  did  not  in 
fact  rescind  his  trade  with  Wilson,  but  hav- 
ing become  Involved  In  some  difficulty,  had 
for  a  time  left  that  community.  His  wife 
then  delivered  bis  bond  to  Wilson,  for  what 
consideration  is  not  shown.  She  Is  not 
shown  to  have  had  express  authority  to  rep- 
resent her  husband  in  that  transaction,  and. 
in  the  absence  of  such  authority,  she  had  uo 
right  to  dispose  of  bis  property,  without  or 

>  Reported  by  Edward  W.  Hlnea,  Esq..  ol  tkaftask- 
tort  bar,  and  tormerlr  Mat*  raportar. 
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for  consideration.  Therefore  Wilson's  eq- 
uity remained  In  Isaac  Hughes,  his  first  ven- 
dee. He  owned  nothing  to  transfer  to  D.  W. 
Casteel.  The  record  does  not  clearly  show 
whether  Hughes'  family  was  living  on  tho 
land  at  that  time.  But  it  does  show  that 
they  had  been  Just  before,  with  claim  of 
ownership  under  purchase  from  Wilson,  and 
had,  as  such  purchasers  and  owners,  set  Im- 
provements on  the  premises.  This  was  no- 
torious la  that  community.  But  what  we 
decide  Is  that  Wilson  had  originally  bnt  an 
equity,  by  his  bond  from  H.  B.  CasteeL 
This  be  transferred  to  Hughes  by  his  title 
bond,  and  to  appellee  by  assignment  of 
Hughes'  pnrchase-money  note.  Any  subse- 
quent purchaser  from  Wilson,  buying  that 
same  equity,  must  take  notice  of  its  actual 
status.  His  position  is  different  from  one 
who  buys  the  legal  title  from  the  apparent 
owner.  The  latter  purchaser's  diligence  5s 
made  satisfactory,  ordinarily,  when  he  has 
examined  the  proper  public  records,  and 
found  nothing  there,  and  nothing  connected 
with  the  possession  of  the  property  selling, 
to  put  him  upon  notice  of  outstanding  equi- 
ties. But  a  purchaser  of  such  an  equity  as 
this  must  know  that  he  is  purchasing  some- 
thing incomplete,  and  subject  necessarily  to 
some  condition,  which  may  or  may  not  have 
been  performed.  He  buys  merely  what  his 
seller  had,— no  more,  ^e  takes  the  chance  of 
its  being  as  represented.  Therefore  the  doc- 
trine, 'Id  °a  contest  between  equities,  the 
dder  prevails."  In  this  case  the  elder  equity 
is  with  appellee. 

The  circuit  court  so  adjudged,  and  its 
Judgment  is  affirmed. 


BEID'S  ADM'B  et  al.  ▼.  BBNOE.* 

(Conrt  of  Appeals  of  Kentucky.    Feb.  28^ 
1902.) 

WILLS— DBIiAY  IN  PROBATINO— RIOHTS  OF 
PURCHASER  FROM  HBIR— ESTOPPBL. 

1.  A  will  may  be  probated  at  any  time  with- 
Id  10  years  after  testator's  death. 

2.  The  interest  of  deTlsces  vested  at  the  in- 
stant of  testator's  death,  thoagh  the  will  was 
not  probated  for  seven  years  thereafter. 

8.  Where  a  will  was  not  probated  for  seven 
years  after  testator's  death,  and  iu  the  mean- 
time the  only  heir  had  taken  possession  of  the 
land  devised,  and  executed  a  mortgaze  there- 
on, the  devisees  are  not  estopped  to  claim  the 
land  as  against  the  mortgaeee,  as  they  were 
icrnorant  of  the  existence  of  the  will,  and  there- 
fore not  called  upon  to  speak  sooner. 

4.  The  failure  of  the  testator  to  disclose  to 
some  person  where  his  will  could  be  fouud,  so 
that  it  might  have  been  probated  sooner,  can- 
not operate  as  an  estoppel  upon  the  devisees. 

Appeal  from  circuit  court.  Clay  county. 

"To  be  offldally  reported." 

Action  by  £.  J.  Beuge  against  J.  W. 
Held's  administrator  and  others  to  enforce 
a  mortgage  lien.  Judgment  for  plaintUF, 
and  defendants  appeal.    Beversed. 

'Reported  by  Bdward  W.  Hinee,  Eeq.,  o(  th«  Frank- 
nrt  bar,  and  formerly  itat*  reporter. 


James  D.  Black,  for  appellants.  D.  B:. 
Bawlings,  for  appellee. 

WHITE,  3.  In  October.  1888,  T.  T.  Beid 
died  In  Clay  county,  never  having  married 
or  had  Issufc  His  only  heir  at  law  was  J. 
W.  Beld,  Sr.,  his  father,  the  mother  having 
died  prior  to  the  death  of  T.  T.  Beld.  After 
the  death  of  T.  T.  Beld,  his  father,  as  heir 
at  law,  took  possession  of  the  real  estate 
left  by  T.  T.  Beld,  containing  probably  300 
acres.  In  April,  1890,.  J.  W.  Beld,  Sr.,  bor- 
rowed of  appellee,  E.  J.  Benge,  $600,  and 
to  secure  its  repayment  executed  a  mortgage 
on  the  tract  of  land  that  had  formerly  been 
owned  by  T.  T.  Beld,  and  which  J.  W.  Beld, 
Sr.,  then  thought  he  had  inherited  from  his 
son  T.  T.  Beld.  This  mortgage  was  prop- 
erly executed,  delivered,  and  put  to  record 
In  the  proper  office.  After  the  execution 
and  delivery  of  this  mortgage  to  appellee, 
the  mortgagor,  J.  W.  Beld,  Sr.,  died,  and  ad- 
ministration was  had  on  his  estate  by  J.  W. 
Beid,  Jr.  The  appellee  Instituted  this  ac- 
tion to  collect  her  debt  of  |600  from  the 
estate  of  J.  W.  Beld,  Sr.,  and  to  enforce  her 
mortgage  lien  on  the  tract  of  land.  The  ad- 
ministrator and  heirs  at  law  of  J.  W.  Beld, 
Sr.,  were  all  made  parties.  To  this  action 
certain  of  the  children  of  J.  W.  Beid,  Sr., 
brothers  and  sisters  of  T.  T.  Beid,  deceased, 
filed  answer,  being  already  parties  hereto, 
and  denied  that  at  the  date  of  the  execution 
of  the  mortgage  by  J.  W.  Beld,  Sr.,  to  ap- 
pellee, or  at  all,  the  said  J.  W.  Beld,  Sr.,  had 
title  to  the  land,  or  that  the  same  ever  de- 
scended to  him  from  his  son  T.  T.  Beld, 
their  brother.  They  pleaded  that  at  the 
regular  term  of  the  Clay  county  court  in 
May,  1896,  there  was  produced  and  probated 
the  will  of  T.  T.  Beid,  by  which  will  the  land 
mortgaged  was  devised  to  them  In  conjunc- 
tion with  thehr  father,  J.  W.  Beld,  Sr.;  that 
is  to  say,  the  father  was  devised  one-fourth 
the  land,  and  the  other  three-fourtbs  to  ap- 
pellants, his  brothers  and  sisters.  Appel- 
lants therefore  denied  appellee's  right  to  a 
lien  upon  the  land,  at  least  to  the  extent  of 
their  interest,— three-fourths,— derived  under 
the  will  of  T.  T.  Beld.  By  reply  the  exist- 
ence and  probate  of  the  will  was  formally 
denied.  The  only  proof  taken  was  that  of 
appellee,  who,  if  competent  for  any  pur- 
pose, established  the  justness  of  her  claim 
against  J.  W.  Beid,  Sr.,  which  was  never  an 
issne,  and  her  entire  Ignorance  of  the  will 
of  T.  T.  Beid  until  it  was  probated  in  1806, 
more  than  five  years  after  she  had  loaned 
the  money  to  J.  W.  Beid,  Sr.,  and  accepted 
the  mortgage  as  security.  With  this  proof 
and  the  copy  of  the  probated  will  and  orders 
of  the  county  court  the  case  was  submitted 
for  final  hearing.  Tbe  conrt  adjudged  to 
appellee  a  Hen  on  the  whole  of  the  land  to 
aatis^  her  debt,  and  decreed  a  sale  thereof, 
and  to  reverse  that  Judgment  this  appeal  Is 
prosecuted. 

It  may  be  said  at  the  outset  that  ti>' 
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Is  no  pretense  or  plea  that  the  devisees  (ap- 
I>elIaDts)  were  guilty  of  any  fraud  by  sup- 
pressing the  will,  or  In  fact  knew  that  such 
imper  existed  till  long  after  the  execution 
of  appellee's  mortgage.  It  seems  to  be  con- 
ceded that  all  parties  acted  in  good  faith 
upon  the  facta  as  they  knew  them.  The 
question,  then,  presented  for  onr  considera- 
tion, Is:  Is  the  equity  of  appellee,  acquired 
under  the  mortgage  executed  by  J.  W.  Beid, 
Sr.,  when  all  parties  believed  be  was  the 
legal  owner  by  reason  of  being  heir  at  law, 
and  fire  years  before  the  discovery  of  the 
wUl  of  T.  T.  ReH  BuperKHT  to  the  legal 
title  of  the  devisees  undo:  the  will?  It  Is 
conceded  that  no  statute  of  limitation  ap- 
plies to  bar  appdlants'  right  to  recover,  for 
it  Is  well  settled  In  this  state  that  a  will 
may  be  probated  at  any  time  within  10 
.years  after  the  death  of  the  testator.  Allen 
V.  Froman,  96  Ky.  313,  28  S.  W.  497.  The 
-will  in  the  case  at  bar  was  probated  seven 
.Tonrs  after  testator's  death.  There  is  no 
pica  of  fraud  either  in  suppressing  the  will 
or  in  inducing  the  appellee  to  imrt  with  her 
money  on  the  faith  of  the  mortgage  secu- 
rity by  any  of  the  appellants,  at  least  with 
any  knowledge  or  information  of  their  rights 
in  the  land.  As  we  understand  the  conten- 
tion of  counsel,  his  position  is  that  by  rea- 
son of  the  negligence  of  testator  in  so  pla- 
cing his  will  as  not  to  be  found  for  seven 
years  after  bis  death,  though  this  may  not 
have  been  actually  intended,  and  by  reason 
of  laches  of  appellants,  devisees  thereunder, 
in  not  producing  the  will,  the  appellee  has 
acquired  an  equitable  claim  superior  to  the 
ii>gal  title  under  the  wUI.  By  section  16, 
c.  113,  Gen.  St.,  in  force  at  the  death  of  T. 
T.  Reid,  It  Is  provided  that  the  will  speaks 
as  of  the  testator's  death,  unless  a  con- 
trary Intoit  appear  by  the  will.  Alexander 
V.  Waller,  6  Bush,  330.  It  was  held  as  Car 
iMck  as  1827  In  the  case  of  In  re  Payne's 
Will,  4  T.  B.  ilon.  423,  that  the  interest 
of  a  devisee  rested  the  instant  of  testator's 
<lnalh,  and  was  not  lost  by  destruction  of 
tlie  will  before  probate.  This  case  has 
never  been  questioned  in  this  state,  so  far 
as  we  are  informed.  Applying  that  rule 
here,  it  is  clear  that  at  the  death  of  T.  T. 
Reid,  in  1888,  the  appellants,  devisees  un- 
der his  will,  had  a  vested  estate  in  his 
liuids,  as  the  will  provided.  To  devest  them 
of  this  title  there  must  be  either  convey- 
ance, prescription,  or  estoppel  in  some  form. 
It  is  not  pretended  that  there  Is  a  convey- 
uiK-p,  or  that  their  right  to  claim  under  the 
will  is  barred  by  any  statute  of  limitation. 
An  estoppel  Is  d^ned  by  Bouvler  to  be 
"the  preclusi<m  cf  a  person  from  asscrUiig' 
a  fact  by  previous  conduct  inconsistent 
therewith  on  his  own  part  or  the  part  of 
those  under  whom  he  claims,  or  by  an  ad- 
judication upon  his  rights  which  he  cannot 
l>e  allowed  to  call  in  question."  Stephens 
defines  "estoppel":  "A  preclusion  in  law 
which   prevents   a   man   from   alleging   or 


denying  a  fact  in  conseqneuce  of  his  owu 
previous  act,  allegation,  or  denial  of  a  cou- 
trary  tenor."  Blackstone's  defluitlon  is: 
"A  special  plea  in  bar,  which  happens  when; 
a  man  has  d<me  some  act  or  executed  som-.- 
deed  which  precludes  him  from  avaring  any- 
thing to  the  contrary."  It  is  the  founda- 
tion of  the  doctrine  of  estoppel  that  the 
party  estc^ped  has  designedly  so  acted  o:- 
spoken  as  to  Induce  others  to  change  their 
position  injuriously  to  themselves;  in  othi-r 
words,  the  doctrine  of  estoppel  is  foandeil 
on  the  fraud  of  the  party  who  is  held  es- 
topped. But,  to  be  guilty  of  fraud,  a  persou 
must  knowingly  do  or  say  that  which  is  in- 
consistent with  honesty  and  truth,  or,  re- 
gardless of  what  the  truth  may  be,  induce 
a  person  to  act.  There  can  be  no  case- 
found  where  any  person  was  ever  ctaarged 
with  fraud  or  held  to  be  estopped  when* 
he  was  Ignorant  of  the  truth  and  did  no  act 
at  aU.  In  the  case  at  bar  the  devisees  un- 
der the  will  of  T.  T.  Reid  did  nothing, 
said  nothbig,  and  at  that  time  were  in  en- 
tire Ignorance  of  the  existence  of  a  will. 
or  that  they  had  any  rights  in  the  propen.T. 
In  fact,  If  there  was  no  will,  which  tllc^ 
then  believed  to  be  the  truth,  they  knew  that 
they  had  no  right,  title,  or  Interest  in  tho 
land.  They  knew  that  without  a  wlU  the 
land  descended  to  their  father,  J.  W.  Reid. 
Sr.  There  can  be  no  act  of  appellants  tliat 
could  by  any  rule  of  law  be  held  to  esto;) 
them  from  claiming  under  the  will  of  T.  T. 
Reid.  It  may  be  said  that  a  person  may 
speak  a  falsehood  or  act  a  falsehood,  but. 
if  he  does  no  act,  and  remains  silent,  he 
cannot  be  charged  with  fraud  or  be  estop- 
ped without  he  knew  the  truth  when  his 
nonaction  or  being  silent  is  said  to  hart- 
Induced  another  to  act  to  his  own  injury. 
Likewise  there  can  be  no  estoppel  of  appel- 
lants by  reason  of  the  act  of  the  testator 
in  not  disclosing  to  some  person  the  plaiv 
where  his  will  could  be  found.  He  was  not 
called  upon  to  publish  the  fact  that  be  hail 
made  a  will  for  the  protection  of  appellee, 
for  it  was  some  two  years  after  T.  T.  Reld's 
death  that  appellee  bad  any  claim  of  lien 
upon  the  land.  Surely,  a  dead  person  can- 
not be  charged  with  negligence,  or  be  estop- 
ped, or  create  matters  of  estoppel  by  a 
failure  to  act  after  his  death;  yet  thl^ 
would  be  the  effect  of  holding  that  appel- 
lants are  chargeable  with  the  fact  that  tbe 
will  was  not  found  before  appellee's  m<«t- 
gage  was  executed  by  reason  of  some  act 
or  omission  of  T.  T.  Reid.  There  seems  to 
be  a  deArth  of  authority  on  the  exact  ques- 
tion here  presented.  After  diligent  search 
learned  counsel  for  appellee  finds  only  one 
case  that  approaches  the  questitMi,  and  aft- 
er diligent  search  by  us  we  have  failed  to 
add  another.  The  case  found  is  Chadwicl; 
V.  Turner,  1  Ch.  App.  810.  There  the  coint 
held,  under  a  registration  act,  that  after 
six  months,  there  being  no  registration  of 
a  will,  the  devisee  would  take  subject  to  a 
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■i.ortgage  executed  by  the  heir  at  law.    The 
-c-fise  cited,  coming;  from  such  eminent  au- 
tljority,  -would  hare  great  weight  with  ns  if 
i^  did  not  depend  entirely  on  an  act  requir- 
ing regiatration  of  willa.    But  that  case  la 
not  authority  In  this  state  for  the  reason 
-tliat  here   we  have  no  law  requiring   wills 
to    be   registered    or   recorded    within    any 
^iren   time.     Thla   court   haa   held   that    a 
-will  may  be  probated  at  any  time  till  the 
<.*iinse  of  action  to  probate  la  barred  by  the 
lu-year  statute  of  limitation.    There  is  no 
statute  requiring  wills  to  be  registered  or 
recTorded  or  probated,  like  there  Is  of  con> 
-veyancee;  and  In  the  absence  of  such  stat> 
ute,   and  in  the  absence  of  fraud  in  sup- 
Xiression  or  destruction  of  wills,  the  devisees 
therein  take  the  property  when  the  will  is 
I>robated,  which,  as  we  have  said,  may  be 
4it  any  time  within  10  years  from  the  testar 
tor's  death. 

We  conclude,  therefore,  that  appellants 
have  not  been  devested  In  any  way  of  thelt 
legal  title  to  the  three-fourths  of  the  land 
'devised  by  T.  T.  Held,  and,  not  having  l>een 
devested.  It  to  superior  to  appellee's  mort- 
gitge;  wherefore,  for  the  reasons  indicated, 
the  Judgment  to  reversed,  and  cause  re- 
manded tor  Judgment,  with  decree  of  sale 
in  favor  of  appellee,  Benge,  as  against  one- 
fourth  the  land  embraced  In  the  mortgage 
only,  and  for  proceedings  consistent  bere- 
wltlw 


RIIJBT  T.  BOWB  et  aL» 

<Conrt  of  Appeals  of  Kentucky,     Feb.  2Sk 
1902.) 

INTOXICATING  LIQUORS  —  DISCRETION  OF 
TOWN  TRUSTEES  TO  REFUSE  LICBNSB— AP- 
PLICATION  AT  MEETING  CALLED  FOR  AN- 
OTHER PURPOSE— MANDAMUS. 

1.  Under  Ky.  St.  }  3704,  subsec.  4  (part  of 
charter  of  towns  of  sixth  class),  providing  that 
the  granting  of  licenses  to  sell  liquor  shall  b* 
"under  the  exclusive  control  of  the  board  of 
trustees,  who  may  refuse  to  grant  license  in  its 
disoretion,"  provided,  however,  that  when  a 
majority  of  tne  voters  have  voted  In  favor  of 
the  sale  of  liquor,  "then  the  said  board  of  trus- 
tt'<.-!<  of  such  town  shall  have  no  right,  power, 
I)rivileKe,  or  discretion  to  refuse  to  grant  11- 
i'onses,"  the  board,  while  It  has  no  power,  aft- 
4>r  a  vote  has  resulted  in  favor  of  the  sale  of 
lii|iior,  to  arbitrarily  refuse  all  applications  for 
license,  still  has  discretion  to  refuse  to  grant 
a  license  to  an  Improper  person,  or  for  the  lo- 
ratiou  of  a  saloon  at  an  Improper  place;  but  It 
i!>  its  duty  to  grant  license  to  an  applicant  at  a 
I>n>por  place  if  he  is  a  proper  person,  and  ap- 
jilit's  in  a  proper  way. 

2.  The  board  properly  refused  a  license  ap- 
plied for  at  a  special  meeting  called  for  an* 
other  purpose,  at  which  all  the  members  of  the 
tioard  were  not  present. 

3.  Ab  plaiutitr  has  not  yet  applied  for  license 
in  a  proper  way,  he  is  not  entitled  to  a  man* 
diimus  to  compel  the  trustees  to  grant  him  a 
license,  though  he  alleges  that  they  have  de- 
chirod  that  they  will  not  grant  any  license,  the 
presumption  being  that  when  they  understand 
tlK'ir  duty,  and  application  Is  properly  made, 

■  Reported  br  Edward  W.  Hlaea,  Esq.,  of  Um  Frank- 
fort bar,  and  tormtrly  itat*  reporter. 


they  will  not  refuse  to  grant  license  to  a  propet 
applicant  at  a  proper  place,  aud  thus  willfttlly 
disobey  the  positive  mandate  of  the  statute. 

Appeal  from  circuit  court,  Marshall  coun- 
ty. 

"To  be  officially  reported." 

Action  by  George  W.  Riley  against  W.  0. 
Bowe  and  others  for  a  mandamus.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Reed,  Greer  &  Oliver  and  Reed  &  Oliver, 
tot  appellant  J.  O.  Lovett  and  !<.  P.  Palm- 
er, for  appelleea. 


HOBSON,  J.  This  case  Involves  the  con- 
struction of  subdivision  4,  S  3704,  Ky.  St., 
relating  to  the  government  of  towns  of  the 
sixth  class.  It  la  Insisted  that,  where  a  vote 
has  been  taken  under  the  local  option  law, 
and  resulted  In  favor  of  the  sale,  the  trus- 
tees have  no  discretion  as  to  the  granting 
of  license,  and  must  license  all  applicants, 
regardless  of  their  moral  character  or  of  the 
circumstances.  The  provision  Is  as  follows: 
"The  license  tax  to  sell  spirituous,  vinous  or 
malt  liquors  shall  not  be  less  than  one  hun- 
dred and  fifty  nor  more  than  five  hundred 
dollars;  and  no  such  license  shall  be  Issued 
or  granted  in  any  town  where  the  sale  of 
such  liquors  is  now  forbidden  by  law  un- 
til such  law  be  changed;  may  Impose  penal- 
ties for  violations  of  the  conditions  of  said 
license;  may  provide  for  the  annulment  or 
suspension  of  the  license  privilege  for  viola- 
tion of  the  conditions  of  terms  of  license, 
or  of  the  ordinances  governing  the  same; 
and  no  license  for  any  business  or  to  any 
person  shall  be  granted  for  a  longer  time 
than  one  year,  and  the  granting  of  licenses 
shall  be  imder  the  exclusive  control  of  the 
board  of  trustees  who  may  refuse  to  grant 
license  In  Its  discretion:  provided,  that  In 
any  town  of  the  sixth  class,  in  which  the 
question  as  to  whether  spirituous,  vinous 
and  malt  liquors  might  or  should  be  sold, 
has  been  since  September  first,  one  thousand 
eight  hundred  and  ninety-two,  or  shall  here- 
after be  submitted  to  the  voters  thereof, 
and  the  majority  of  votes  cast  thereat  were 
or  shall  be  in  favor  of  the  sale  of  such  liq- 
uors therein,  then  the  said  board  of  trustees 
of  such  town  shall  have  no  right,  power, 
privilege  or  discretion  to  refuse  to  grant 
licenses  to  sell  such  liquors  therein  until 
another  election  Is  held  therein  as  provided 
by  general  laws  and  a  majority  of  the  voters 
of  said  town  have  voted  against  the  sale  of 
such  liquors."  The  language,  "then  the  said 
board  of  tmstecs  of  said  town  shall  have  no 
right,  power,  privilege  or  discretion  to  re- 
fuse to  grant  licenses  to  sell  such  liquors 
therein  until  another  election  is  held,"  etc., 
does  not  aptly  convey  the  idea  that  the  trus- 
tees are  to  have  no  discretion  as  to  what 
applicants  shall  be  licensed.  The  terms 
used  simply  deny  tbem  power  "to  refuse  to 
grant  licenses."     'XxnaX.  thla  was  |dl  the  leg 
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Islature  had  In  mind  seems  clear  from  the 
other  provisions  of  the  statutes  adopted  by 
the  same  general  assembly.  It  has  long  been 
a  settled  legislative  policy  in  the  state  to 
regulate  the  sale  of  spirituous  liquors,  and 
to  grant  license  only  to  i>ersons  of  good 
character  at  such  places  as  were  reasonably 
suitable,  and  in  such  numbers  as  the  public 
service  probably  required.  Experience  has 
shown  that  the  selling  of  whisky  by  persons 
of  bad  character  is  especially  injurious  to 
the  community,  and  most  likely  to  bring 
about  fraud  and  imposition  on  those  who 
drink.  It  has  also  been  shown  by  experi- 
ence that  the  multiplication  of  saloons  be- 
yond the  demands  of  the  community  also 
leads  to  bad  results.  Therefore,  as  lb  the 
statutes  that  had  long  before  existed  in  the 
state,  by  section  4203,  Ky.  St.,  no  license 
shall  be  granted  if  the  majority  of  the  le- 
gal voters  in  the  neighborhood  protest 
against  it,  nor  to  any  person  of  bad  charac- 
ter who  does  not  keep  an  orderly,  law-abid- 
ing house.  These  provisions  apply  outside 
of  Incorporated  cities  and  towns.  But  In 
the  acts  for  the  government  of  cities  of 
the  first,  second,  third,  and  fourth  classes 
sulistantially  similar  provisions  are  made. 
Thus,  by  section  3033,  Ky.  St,  no  license 
shall  be  granted  to  sell  liquor  in  any  pre- 
cinct if  the  retailing  of  liquor  at  the  place 
named  will  be  injurious  to  the  people  there- 
of, or  if  a  majority  of  them  protest  against 
it.  In  the  second,  third,  and  fourth  classes 
discretion  is  conferred  on  the  legislative 
board  of  the  cities  in  general  terms.  In  the 
act  governing  cities  of  the  fifth  class  there 
is  a  provision  substantially  similar  to  that 
above  quoted  as  to  towns  of  the  sixth  class. 
See  section  3637,  subsec.  4,  Ky.  St  But  in 
the  act  for  the  government  of  towns  of  the 
fifth  and  sixth  classes  large  discretionary 
powers  for  legislative  purposes  are  vested 
in  the  city  council  or  board  of  trustees,  and 
it  would  not  seem  that  in  the  section  quoted 
the  legislature  had  in  mind  taking  away  the 
tliscretion  from  the  dty  authorities  in  these 
two  classes  of  towns  of  determining  to 
whom  a  license  should  be  granted,— a  power 
they  had  always  exercised  and  is  confess- 
edly conferred  in  all  other  cases  on  the  au- 
thorities intrusted  with  the  power  of  licens- 
ing applicants.  It  will  be  observed  that  in 
the  body  of  the  section  these  words  are 
used:  "The  granting  of  licenses  shall  be 
under  the  exclusive  control  of  the  board  of 
trustees,  who  may  refuse  to  grant  licenses." 
Then  follows  the  proviso  that,  where  a  vote 
is  taken  under  the  local  option  law,  and  is 
in  favor  of  the  sale,  "then  the  said  board  of 
trustees  of  such  town  shall  have  no  right, 
power  or  privilege  or  discretion  to  refuse  to 
Krant  licenses  to  sell  such  liquors  therein 
until  another  election  is  held  therein  as  pro- 
vided by  general  laws  and  a  majority  of  the 
voters  of  said  town  have  voted  against  the 
siale  of  such  liquors."  The  purpose  of  the  pro- 
viso is  to  limit  tlie  general  discretion  confer- 
■*«d  by  the  preceding  words,  and  to  require 


the  trustees  to  conform  to  the  popular  w^m  by 
issuing  licenses  so  long  as  it  remains  un- 
changed. Previous  to  the  taking  of  the  Tote 
the  sale  of  hatoxicants  had  not  been  profaiblt- 
cd  in  the  town.  When  a  vote  is  taken  nndf-r 
the  local  option  law,  rosultiug  In  favor  of  ftte 
sale  in  a  community  in  which  the  sale  baa 
not  1)een  prohibited,  the  effect  of  the  vote 
Is  simply  that  the  people  decline  bj  tbis 
vote  to  put  the  local  option  law  In  effect. 
The  vote  in  favor  of  the  sale  does  not  have 
the  efTect  to  vest  in  everybody  the  ti^lit  to 
open  and  run  a  saloon  who  will  pay  tb«  li- 
cense fee,  regardless  of  his  fitness,  or  the 
Judgment  of  the  trustees  as  to  the  necessity 
of  the  saloon  or  the  wishes  of  the  neigh- 
borhood. The  vote  only  settles  the  qnes- 
tion  that  they  must  issue  licenses.  Tbey 
have  no  discretion  to  refuse  to  grant  li- 
censes; that  is,  to  license  nobody.  The 
trouble  the  legislature  had  in  mind  In  add- 
ing the  proviso  was  that  in  some  communi- 
ties, after  the  people  had  voted  for  the  sale. 
the  trustees  arbitrarily  undertook  to  defeat 
the  popular  will  by  refusing  the  license  to 
all  applicants.  This  the  legislature  for- 
bade. But  neither  the  language  used  nor 
the  context  requires  the  construction  that 
they  were  to  license  all  applicants  witfaont 
regard  to  their  character,  the  needs  of  the 
community,  or  the  wishes  of  the  neighbor- 
hood in  which  the  saloon  was  to  be  located. 
If  they  had  meant  to  make  such  a  radical 
change  in  the  existing  law,  instead  of  say- 
ing that  the  trustees  shall  have  no  right  'to 
refuse  to  grant  licenses"  they  would  have 
used  other  language  sufficient  to  convey  that 
idea  to  the  common  understanding.  The  de- 
nial of  "discretion  to  refuse  to  grant  li- 
censes" naturally  means  no  more  than  that 
the  trustees  must  grant  licenses  after  the 
vote  has  been  taken  and  has  resulted  lu  fa- 
vor of  the  sale.  But  it  leaves  unaffectt-d  the 
discretion  vested  in  the  trustees  for  the  wel- 
fare of  the  town  to  determine  who  is  a 
proper  applicant  to  whom  license  should  be 
granted.  ▲  discTetionary  power  of  this 
character,  which  is  necessary  for  the  well- 
being  of  the  town,  should  not  be  deemovl 
taken  away,  except  by  the  clearest  lan- 
guage, especially  where  It  has  been  a.  sot- 
tied  legislative  policy  to  vest  it  in  the  oiU- 
cers  granting  such  licenses;  and  this  p<iiky 
is  continued  as  to  all  other  cities  and  t  wns 
and  in  all  the  country  districts. 

It  appears  from  the  record  in  this  ca^e 
that  appellant  applied  to  the  city  couur:) 
at  a  special  meeting,  which  was  called  for 
another  purpose,  and  at  which  all  the  nieiu- 
bers  of  the  board  were  not  present.  When 
the  meeting  was  called,  the  trustees  had  a 
right  to  assume  that  no  other  business  would 
be  transacted  at  it  than  that  specified  in  the 
notice,  and  the  board  properly  refused  to 
grant  him  a  license  at  that  meeting.  The 
Judgment  dismissing  his  petition  was  there- 
fore proper.  1  Dill.  Mun.  Corp.  $  2ii4.  aiul 
note;  Mor.  Prlv.  Corp.  S  359.  But  it  is  tljc 
duty  of  the  trustees  to  gi-uut  the  license  to 
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an  an>llcant  at  a  proper  place  if  be  Is  a 
propo'  person,  and  applies  in  the  proper 
'way.  This  duty  they  are  as  much  boimd  to 
perform  imder  their  official  oaths  as  any  oth- 
er dnty  Imposed  on  them  by  law.  Though 
it  Is  alleged  In  the  petition  that  they  have 
declared  they  will  not  grant  any  licenses,  we 
cannot  ijf^lTg  that,  when  they  understand 
their  dfrty, ;  y^ey  will  willfully  refuse  to 
obey  thit,  posjjtive  mandate  of  the  statute, 
which  ttng  J^ve  sworn  to  execute  faithful- 
ly, and  to  the  best  of  their  ability.  It  ap- 
pears from  the  record  that  they  have  fixed 
the  price  of  the  license  at  $500,  and  there 
is  nothing  before  us  to  indicate  that  they 
will  deliberately  refuse  to  discharge  thejr 
plain  official  duty  under  their  oaths  of  office, 
and  grant  license  to  a  nroper  applicant  at  a 
proper  place. 
Judgment  affirmed. 

GUFFY,  O.  J.  This  action  was  instituted 
in  the  Marshall  circuit  court  by  the  appel- 
lant to  compel  the  appellees,  trustees  of  the 
town  of  Benton,  a  city  of  the  sixth  class, 
to  grant  him  a  license  to  retail  spirituous, 
vinous,  and  malt  liquors  in  said  town.  It 
appears  from  the  petition  that  on  the  10th 
of  March,  1898,  the  board  of  trustees  fixed 
the  price  of  liquor  license  at  the  sum  of 
9S00,  and  that  In  May,  1888,  an  election  was 
held  in  said  town  according  to  law  for  the 
purpose  of  taking  the  sense  of  the  voters 
u]>on  the  question  as  to  whether  or  not  such 
liquors  should  be  sold  in  said  town,  and  it 
is  averred  that  a  majority  of  those  voting 
%'oted  for  the  sale  of  such  liquors.  It  is  fur- 
tlior  alleged  that  plalnttCt  was,  and  had  been 
for  several  years  last  past,  a  saloon  keeper 
engaged  In  the  sale  of  spirituous,  vinous, 
and  malt. liquors  at  his  brick  storehouse  on 
the  west  side  of  Main  street  opposite  the 
court  house  in  said  town;  that  on  the  17th 
of  April,  1899,  he  appeared  before  the  board 
of  trustees,  and  made  application  to  said 
board  for  license  to  sell  liquor  at  his  brick 
bonse  aforesaid  for  a  period  of  one  year, 
and  introduced  proof  that  he  was  a  man  of 
good  moral  character,  and  kept  an  orderly 
bonse  in  all  respects  required  by  law,  and 
tendered  to  said  board  $500,  the  price  fixed 
by  law  for  license  to  sell  liquor  as  afore- 
said; whereupon  the  question  was  put  be- 
fore the  said  board  by  its  chairman,  W.  0. 
Itowe,  as  to  whether  or  not  said  license 
should  be  granted;  and  that  W.  C.  Rowe, 
L.  B.  Dood,  T.  B.  Barnes,  and  Clint  Hol- 
land each  wrongfully  and  unlawfully,  and  In 
violation  of  this  plalntlfTs  right,  cast  their 
vote  In  the  negative,  and  said  board  and 
each  member  thereof,  when  they  bad  no 
risht,  power,  or  discretion  to  refuse  to  grant 
plaintiff  said  license,  did  wrongfully  and  un- 
lawfully refuse  to  grant  same.  It  Is  further 
alleged  that  said  trustees  each  threatened 
to  refuse  and  prevent  this  plaintiff  from 
engaging  in  the  said  business  in  said  town 
during  all  their  term  of  office.    Wherefore 


he  prayed  the  Judge  to  make  a  temporary 
order  requiring  defendants  to  grant  him  the- 
llcense  aforesaid,  and  tot  a  Judgment  and 
decree  directing  and  compelling  the  defend- 
ants to  grant  him  said  license.  The  defend- 
ants entered  and  filed  a  demurrer  to  the  pe- 
tition, which  demurrer  was  sustained  by  the 
court.  Afterwards  plaintiff  filed  an  amend- 
ed petition,  and  the  defendants  entered  a. 
demurrer  to  said  petition  as  amended,  which' 
was  overruled,  but  the  plaintiff  withdrew 
the  amended  petition,  and  declined  to  plead 
further,  and  excepted  to  the  ruling  of  the- 
court  in  sustaining  the  demurrer  to  the  orig- 
inal petition,  and  prayed  an  appeal  to  the 
court  of  appeals,  which  was  granted.  At  the 
March  term,  1900,  of  the  Marshall  circuit 
court,  the  plaintiff  offered  to  file  an  amend- 
ed petition,  which  was  objected  to  by  the 
defendants,  and  the  objection  sustained  by 
the  court  for  the  reason  that  it  did  not 
state  a  cause  of  action,  and  thereupon  plain- 
tiff's action  was  dismissed,  and  from  that 
Judgment  this  appeal  is  prosecuted. 

In  addition  to  the  averments  in  the  orig- 
inal   petition    heretofore    referred    to,    the 
amendm^jt  offered  alleged  that  prior  to  Feb- 
ruary, 1898,  the  sale  of  spirituous,  vinous,, 
and  malt  liquors  was  permitted  in  the  town 
'  of  Benton,  a  vote  having  been  taken  on  the- 
2d  of  June,  1881,  which  resulted  in  a  ma- 
jMlty  voting  for  the  sale.    The  pstition  then, 
shows  that  in  May,  1898,  an  election  was- 
again  held  In  the  town  of  Benton,  and  a. 
vote  taken  as  to  whether  or  not  spirituous, 
vinous,  and  malt  liquors  should  be  sold  In 
said  town,  and  that  a  majority  of  those  vot- 
ing voted  in  favor  of  such  sale.    It  is  again 
alleged  that  defendants  continued  to  refuse- 
to  grant  plaintiff  license  to  sell  such  liquors, 
and,  unless  required  and  compelled  to  do  so- 
by  the  conrt,  they  will  continue  to  so  re- 
fuse, which.  It  is  alleged.  Is  contrary  to  law, 
and  In  violation  of  plaintiff's  rights,  and  will 
cause  great  irreparable  injury  to  him  in  pre- 
venting him  from  carrying  on  and  engaging - 
In  his  business,  which  he  has  been  engaged 
In  for  several  years  last  past    It  is  the  con- 
tention of  appellant  that  by  the  provisions, 
of  subsection  4  of  section  3704,  Ky.  St.,  It 
was  the  duty  of  the  defendants  to  issue  the 
license  applied  for,  and  that  they  had  no 
discretion  or  right  to  refuse  to  grant  the 
license.    It  is  the  contention  of  appellees 
that  the  statute  in  question   Is  unconstitu- 
tional, and  therefore  void.    Subsection  4  ot 
section  3701,  Ky.  St,  provides,  among  other 
things,  that  the  license  tax  to  sell  spirituous, 
vinous,  and  malt  liquors  shall  not  be  less 
than  $160  nor  more  than  $500;  and  no  such 
license  shall  be  granted  or  Issued  in  any 
town  where  the  sale  of  such  liquors  is  now 
forbidden  by  law  until  such  law  be  changed; 
may  provide  for  the  annulment  or  suspen- 
sion of  the  license  privileges  for  violation  of 
the  conditions  of  terms  of  license,  or  of  the 
ordinances  governing  the  same;   "and  no  li- 
cense for  any  business  or  to  any  person  shali 
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he  granted  for  a.  longer  time  than  one  year, 
and  the  granting  of  license  sball  be  under 
the  exclnsire  control  oC  the  board  of  tms- 
tees  who  may  refuse  to  grant  license  in  Its 
discretion:  pi'ovidcd,  tliat  in  any  town  of 
the  sixth  class,  in  which  the  question  as  to 
whether  spirituous,  vinous  and  malt  llquora 
nilRht  or  should  be  sold,  has  been  since  Sep- 
tpniber  first,  one  thousnnd  eight  hundred  and 
ninety-two,  or  sball  hereafter  be  submitted 
to  the  voters  thereof,  and  the  majority  of 
votes  caBt  thereat  were  or  shall  be  In  favor 
of  the  sale  of  such  liquors  therein,  then  the 
said  board  of  trustees  of  such  town  shall 
have  no  right,  powM,  privilege  or  discretion 
to  refuse  to  grant  license  to  sell  such  liquor 
theivln  until  another  election  is  held  therein 
as  provided  by  general  laws,  and  the  ma- 
jority of  the  voters  of  said  town  have  voted 
Against  the  sale  of  snch  llqtiors."  It  will  be 
seen  that  the  foregoing  Is  part  of  the  statute 
Applicable  alone  to  cities  of  the  sixth  class. 
Section  3637,  Ky.  St,  with  reference  to  cities 
of  the  fifth  class,  authorizes  and  provides  for 
liquor  lleeuse,  and  has  substuntially  the  pro- 
vision above  quoted  from  the  charters  of 
cities  of  the  sixth  dasB.  The  concluding 
imrtion  of  subsection  4  of  section  3637, 
above  referred  to.  reads  as  follows;  "Tlie 
issuing  of  the  different  licenses  under  this 
cbaptH'  shall  be  under  the  exclusive  control 
of  the  city  council,  who  may  refuse  to  grant 
license,  in  its  discretion,  except  aa  herein 
provided."  The  issuing  of  license  In  all  oth- 
er towns  seems  to  be  wholly  left  to  the  dis- 
cretion of  councils  cf  the  several  cities. 
.Subdivision  2,  art.  10,  c.  108,  Ky.  St.,  con- 
fers upon  the  county  court  power  to  license 
persons  to  vend  spirituous,  vinous,  and  malt 
liquors  by  retail;  but  it  has  been  heretofore 
decided  by  this  court  that,  in  so  far  as  the 
i-liarter.s  of  the  various  towns  conflict  with 
the  subdivision  aforesaid,  tlie  town  charters 
prevail.  It  is  provided  by  section  61  of  the 
constitution  that  the  general  assembly  shall 
by  general  law  provide  a  means  whereby 
the  sense  of  the  people  of  any  comty,  city, 
town,  district,  or  precinct  may  be  taken  as 
to  whether  or  not  spirituous,  vinous,  and 
malt  liquors  shaU  be  sold,  bartered,  or  loan- 
-ed  therein,  or  the  sale  thereof  regulated. 
.Section  59  of  the  constitution  provides  that 
"the  general  assembly  shall  not  pass  local 
or  special  acts  concerning  any  of  the  follow- 
ing subjects,  or  tot  any  of  the  following 
purposes."  Then  follow  quite  a  number  of 
subjects  or  subdivisions.  No.  27  reads  aa 
follows:  "To  provide  a  means  of  taking  the 
sense  of  the  people  of  any  city,  town,  dis- 
trict, precinct,  or  county,  whether  they  wish 
to  authorize,  regulate  or  prohibit  the  sale  of 
vinous,  spirituous  or  malt  liquors  or  alter 
tlie  liquor  laws."  It  is  provided  In  section 
156  of  the  constitution  that  the  cities  and 
towns  of  this  commonwealth,  for  the  pat- 
posea  of  their  organization  and  government, 
shall  be  divided  into  six  classes.  The  or- 
ganization and  powers  of  each  class  shall  be 


defined  and  provided  for  by  general  law«.  »o 
tliat  all  municipal  corporations  of  the  sam* 
class  shall  possess  the  same  powera  and  be 
subject  to  the  same  restrictions.  It  Is  siis- 
gested  for  appellees  that  the  pettlon  falls  to 
show  that  a  legal  or  valid  election  was  hoM 
In  May,  1808;  but,  taking  all  the  avermeiits 
and  exhibits  together  as  tru^OM  "Vust  ty- 
taken  on  demurrer,— we  are  WBIiW  to  tb^; 
(pinion  that  the  election  waS^^^y  he'/.. 
It  seems  to  be  a  well-settled  rul^  qi^aw  that 
laws  applying  only  to  a  class  are  not  of  ne- 
cessity special  or  local  legislation.  But  it 
must  also  be  such  a  classification  as  Is  rea- 
sonable; or.  In  other  words,  there  must  be 
some  good  reason  for  the  classiflcatioD.  In 
the  case  at  bar  It  seems  that  the  law  takes 
away  all  discretion  from  the  board  of  trus- 
tees as  to  the  licensing  of  retailers  of  spirit- 
uous liquors.  If  the  act  be  valid.  It  seems 
that  every  man  in  the  town  of  Benton  who 
would  pay  the  license  fee  must  of  necessity 
be  licensed  by  the  trustees.  With  the  ex- 
ception of  the  trustees  of  the  fifth  and  sixth 
class  towns,  no  such  mandatory  dntJea  have 
ever  been  required  of  any  court  or  council 
or  board  authorized  to  grant  such  license  as 
sought  In  this  case.  The  authorities  of  all 
other  towns  are  allowed  a  discretion  as  to 
the  Issual  of  such  license.  The  county 
courts  have  always  been  allowed  a  discre- 
tion in  such  matters,  and  we  see  no  reason 
for  denying  discretion  to  the  trustees  of  Ben- 
ton In  such  matters.  Therefore  the  statute 
In  question  must  be  held  to  be  local  and 
special,  and  arbitrary  as  well.  Indeed,  there 
is  less  reason  for  making  such  elections 
mandatory  upon  the  licensing  power  in  a 
small  town  than  In  a  larger  one.  We  know 
from  common  history  that  the  retailing  of 
liquor  in  a  small  town  like  Benton,  affects  a 
large  portion  of  the  people  In  the  county, 
and  materially  so.  In  this  case  69  men  seem 
to  have  voted  for  the  sale  of  llqvior,  and 
about  48  against  it,  wbldh  vote  Indicates  a 
voting  population  of  about  125  voters;  and 
the  contention  now  is  that,  as  a  result  there- 
of, every  man  who  will  pay  for  a  license  In 
the  town  Is  oititled  thereto,  and  the  trustees 
have  no  power  or  discretion  to  refuse. 
There  would  be  much  more  reason  In  mak- 
ing the  vote  of  a  large  city  mandatory  upon 
its  council  to  issue  license  than  in  the  case 
at  bar.  The  licensing  in  the  large  cities 
does  not  materially  affect  any  person  ex- 
cept the  residents  of  the  city.  It  seems  to 
us  that  the  provision  of  the  statute  in  ques- 
tion is  in  conflict  with  subdivision  27  of  sec- 
tion 59  of  the  constitatlon,  for  It  will  be 
seen  that  said  subdivision  prohibits  the  en- 
actment of  any  special  law  to  regulate  or 
prohibit  the  sale  of  liquor  or  alter  the  liquor 
laws.  The  statute  in  question  is  a  material 
alteration  and  a  material  regulation  of  tlM 
general  liquor  law  of  the  state  for  the  rea- 
son that  the  general  law,  as  before  stated, 
left  the  licensing  authoi-ities  some  discretloa 
In  regard  thereto.    In  our  opinion,  Oxe  stat- 
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ate  In  gneetion  to  imconstltntlonal  and  In- 
raild  in  so  far  as  It  takes  away  tbe  discre- 
tionary power  of  the  trustees  to  issue  or 
withhold  license.  If  the  tmstees  hare  any 
<liscretlon  at  all,  It  firflows  that  the  Injimc- 
tion  or  mandamus  sought  cannot  be  award- 
ed, for  the  reason  that  the  mandamus  can- 
not issue  to  control  tlie  discretion  of  an  offi- 
cer or  city  council. 

DU  RELL.E  and  O'REAll,  JJ.,  concur. 


PATTON  T.  SCHNEIDER  et  al.r 

(Court  of  Appeals  of  Kentucky.     Feb.  27, 

1902.) 

VENDOR  AND  PURCHASER— DBPICIENCT  IN 
LAND— COMPENSATION. 

1.  A  yendor  who  conveyed  a  tract  of  land 
with  general  warranty  as  containing  33%  acres, 
"more  or  less,"  when  the  survey,  as  made  by  a 
competent  surveyor,  under  bis  direction,  show- 
ed the  boundary  to  contain  only  20^  acres, 
uiu^t  make  good  the  difference. 

2.  Where  there  is  a  deficiency  in  the  quantity 
«t  land  sold,  the  purchaser  is  ordinarily  entitled 
to  compensation  tor  the  deficiency  according  to 
the  average  value  of  the  whole  tract;  but, 
where  the  purchaser  has  received  the  house  and 
other  improvements  which  it  was  eonteiupliited 
he  should  receive,  that  fact  will  be  considered 
in  fixing  the  value  of  the  deficiency. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action  by  Max  Schneider  and  Agnes 
Schneider  against  T.  V.  Patton  to  recover 
compensation  for  a  deficiency  in  land  pur- 
chased from  defendant  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Sprigg  &  Chelf  and  L.  A.  Paurest,  for  ap- 
pellant. W.  S.  Berry  and  J.  D.  Irwin,  for  ap- 
pellees. 

BURXAM,  J.  On  March  18,  1899.  the  ap- 
pellant,  T.  V.  Patton,  sold  and  conveyed  to 
.^gues  Schneider,  one  of  the  appellees  here- 
in, a  tract  of  land  which  he  warranted  to 
<-ontain  33!4  acres,  more  or  less,  and  which 
is  described  by  metes  and  bounds,  courses 
and  distances,  in  consideration  of  $2,000, 
$950  of  which  was  paid  in  cash,  and  the  bal- 
ance was  to  be  paid  in  annual  installments 
of  $250  each.  On  October  25,  1809,  the  ap- 
l)eilee  Agnes  Schneider  conveyed  the  land 
to  her  co-appellee.  Max  Schneider,  in  con- 
sideration of  love  and  affection  and  the  as- 
sumption of  the  unpaid  purcliase  money. 
On  the  16th  day  of  October,  1900,  the  appel- 
lees brought  this  suit  in  equity  against  the 
appellant,  in  which  they  set  out  the  above 
(acts,  and  allege  that  the  boundary  of  land 
conveyed  to  Agnes  Schneider  by  appellant 
only  contained  20^>  acres,  instead  of  33Vk 
iind  asked  that  defendant  be  compelled  to 
make  good  the  shortage  in  laud,  or  that  they 
sliould  be  compensated  for  such  deliciency 
according  to  the  average  value  of  the  whole 

■Reported  by  Edward  W.  HInes.  Esq.,  ot  til*  Frank- 
Ion  bar,  and  formerly  lutte  reporter. 


tract  by  a  credit  of  ?750  upon  their  unpaid 
purchase  notes.    The  defendant,  in  his  an- 
swer, admitted  the  execution  of  tbe  deed, 
but  says  that  the  property  was  sold  to  plain- 
tiff as  a  whole,  regardless  of  the  number  of 
acres  contained  in  the  boundary;    and  that 
the  draftsman  who  wrote  the  deed  Inserted 
tbe  words  "containing  thirty-three  and  one- 
half  acres,  more  or  less,"  by  mistake,  when 
there  was  no  certain  number  of  acres  con- 
tracted for  or  sold.    The  averments  of  the 
answer  were  denied  by  reply,  and  upon  final 
submission  tbe  circuit  judge  adjudged  that 
plaintiffs  be  given  a  credit  of  $500  upon  the 
unpaid  purchase-money   notes,   and  the  de- 
fendant appeals. 
I      The  appellee  Max  Schneider,  who  was  a 
.  pastry  cook,  and  lived  In  Clneinnatl,  having 
'  concluded  to  buy  a  farm,  was  attracted  to 
!  Hardin  county  by  an  advertisement  of  a  Mr. 
'  Alvey,  a  real-estate  dealer  at  Elizabethtown, 
I  and  went  to  that  point,  where  he  met  the 
'  appellant,  who  represented  to  him  that  he 
I  had  a  tract  of  42  acres  of  land,  which  he 
wotdd  sell  for  $2,600.    After  looking  over  the 
:   land,    Schneider   Informed    Patton   that    he 
would  give  him  $2,000  for  not  less  than  80 
acres,   including  the   improvements.    Patton 
accepted   his   proposition,    and   pointed   out 
where  he  cotild  cut  off  9  or  10  acres  of  land. 
Schneider  then  returned  to  Cincinnati,  and 
Patton  employed  a  surveyor  to  run  off  the 
land,  Instructing  him,  however,  as  he  testi- 
fies, not  to  calculate  the  amount  of  land  con- 
i  talned  In  the  boundary.     The  surveyor  ran 
off  the  land  in  accordance  with  Patton's  or- 
1  der  by  courses  and  distances,  and  made  no 
calculation  as  to  the  amount  of  land  contain- 
ed in  the  boundary,  but,  "by  inadvertence," 
he  says,  added  to  the  survey  the  words  "con- 
,  taining  thirty-three  and  one-half  acres,  more 
'  or  less,"  having  heard  Patton  say  that  this 
was  aliout  the  quantity  of  land  contained  in 
the  boundary.    Patton  sent  this  survey,  with 
a  plat  of  the  land,  to  appellee,  who  thereup- 
on returned  to  Elizabethtown,  where  he  em- 
ployed a  lawyer  to  examine  the  title.    This 
being  satisfactory,  the  trade  was  concluded, 
and  a  deed  drawn.  In  which  the  boundary 
surveyed  by  Patton's  orders  was  Inserted. 
Under  this  state  of  facts  we  are  of  the  opin- 
ion that  the  trial  court  did  not  err  In  grant- 
ing the  relief  as  the  "general  principle  ap- 
plicable to  such   cases,  as  settled  by  this 
court.  Is  that  when  it  is  evident  that  tliere 
has  been  a  gross  mistake  as  to  the  quantity, 
'  and   the  complaining   party   has   not   been 
guilty  of  any  fraud  or  culimble  negligence, 
{  nor  otherwise  impaired  the  equity  resulting 
:  from  the  mistake,  he  is  entitled  to  relief 
I  from  the  technical  legal  effect  of  his  con- 
'  tract,  whether  it  be  executed  or  executory." 
■  See  Biggs  v.  Railroad  Co.,  79  Ky.  470;  Green 
'  V.  Hackley.  «0  Ky.  386:  Harrison  v.  Talbot.  .Hi 
Ky.  2.'>8;    Cleveland  ▼.  Rortgers,  8  Ky.  103; 
Whalcy  v.  Kliot'a  Heirs,  8  Ky.  843.  10  Am. 
I  Dec.  7.ST;  London  V.Todd,  28 Ky.  182;  Ornnr 

1  y.  I'ratlier,  27  Ky.  7ft;  VfWcy  ▼/'^'>51)^Wl^ 
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26  Kj.  682;  Prlngle  t.  Samuel,  11  Ky.  44,  13 
Am.  Dec.  214.  ADd  a  Tendor  wbo  conveys  a 
tract  of  land  with  a  general  warranty  as  con- 
taining 33^  acres,  more  or  less,  when  the  sur- 
Tey  as  made  by  a  competent  Buireyor  mider 
Us  direction  showed  the  boundary  to  contain 
only  20^  acres,  Is  bound  to  make  good  the 
difference.  Ordinarily,  where  tbore  is  a  defi- 
ciency in  the  qnantlty  of  land  sold,  the  pur- 
chaser will  be  entitled  to  compensation  for 
the  deficiency  according  to  the  average  value 
of  the  whole  tract;  but,  in  view  of  the  fact 
that  appellee  got  all  the  Improvements  in  the 
way  of  hooaes,  etc.,  which  it  was  contemplat- 
ed he  should  receive  at  the  date  of  his  pur- 
chase, they  constitute  an  important  element 
in  the  value  of  the  tract  and  the  trial  Judge 
did  not  err  in  taking  this  fact  somewhat  into 
consideration  In  fixing  the  value  of  the  de- 
ficiency in  the  land. 
Judgment  affirmed. 


FUSON  et  al.  v,  LAMBDIN.* 

(Court  of  Appeals  of  Kentucky.    Mardi  7, 

1902.) 

VEINDOR    AND    PURCHASER— SALE     OF    UkND 
UNDER  EXECUTION  AGAINST  VENDOR. 

The  purchaser  of  land  by  executory  con- 
tract cannot  resist  payment  of  the  purchase 
money  upon  the  ground  that  after  he  purchased 
and  acquired  poesession  of  the  land  it  wag  sold 
under  execution  against  the  vendor,  and  that 
he  took  an  assignment  of  the  bid  and  i^rocured 
a  deed  from  the  sheriff,  as  he  is  entitled,  at 
most,  only  to  credit  by  the  amount  which  he 
paid  for  the  assignment  of  the  bid. 

Appeal  from  circuit  court,  Whltely  county. 

"Not  to  be  officially  reported." 

Action  by  John  E.  Lambdin  against  Beth 
Fuson  and  others  to  enforce  a  lien  on  land. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Afiirmed. 

Geo.  P.  Johnson,  for  appellants.  Tye  ft 
Denham,  for  appellee. 

PAYNTER,  J.  On  March  28,  1883,  when 
the  appellee  was  a  minor  (he  did  not  attain 
bis  majority  until  in  1888),  he  sold  to  the  ap- 
pellant A.  Lambdin  an  undivided  interest  in 
a  certain  tract  of  land.  For  the  purchase 
money  the  vendee  executed  his  note  to  ap- 
pellee, and  it  seems  to  have  been  understood 
that  It  was  not  to  be  paid  until  the  appellee 
arrived  at  the  age  of  21  years,  and  ratified 
the  contract  The  appellant  A.  Lambdin  s(^d 
the  Interest  purchased  from  appellee  to  the 
appellant  Fuson,  with  the  agreement  on  the 
part  of  Fuson  that  he  was  to  pay  the  note; 
be  being  aware  of  the  contract  between  the 
appellee  and  original  vendee.  After  the  ap- 
pellee arrived  at  the  age  of  21,  he  expressed 
his  wlUlngrness  to  carry  out  his  contract  of 
sale.  The  appellant  Fuson  took  possession 
of  the  property  under  his  purchase,  and  has 
since  continued  to  hold  it  After  his  pur- 
chase, and  during  his  possession  under  it  one 

*  Reported  bjr  Edward  W.  Hloes.  Esq.,  of  Uie  Frank- 
fort bar,  and  formerly  atate  reporter. 


W.  R.  Lambdin  recovered  a  judgment  against 
appellee,  and  had  an  execution  Issued  and 
levied  on  the  appellee's  supposed  undivided 
Interest  in  the  land.  At  this  sale  the  plaintiff 
In  the  executicm  became  the  purchaser  at  the 
price  of  ^162.36.  In  October,  1882,  be  trans- 
ferred his  bid  to  appellant  Fuson;  whereupon 
the  sb^Ur  making  the  sale  executed  a  deed 
to  him  for  appellee's  interest  in  the  land. 
Subsequently  Thomas  AdkUis  filed  a  suit 
against  appellee,  In  which  he  obtained  a  Judg- 
ment against  appellee,  and  an  order  to  sell 
appellee's  right  of  redemption.  At  the  sale 
of  the  right  of  redemption,  Thomas  Adkins 
became  the  purchaser  at  $46.18.  Afterwards 
he  assigned  his  bid  to  appellant  Fuson,  and 
by  appropriate  orders  the  commissioner  of  the 
court  made  Fuson  a  deed  therefor.  This  ac- 
tion was  Instituted  by  appellee  against  the 
appellants  on  the  $400  note,  which  had  been 
executed  to  him  for  the  purchase  money  of 
bis  undivided  Interest  In  the  land.  The  prin- 
cipal ground  of  defense  is  that  the  defend- 
ant Fuson  acquired  title  to  appellee's  Inter- 
est by  virtue  of  the  execution  and  decretal 
sales  and  deeds  made  pursuant  thereto.  It 
is  claimed  that  the  appellee  lost  his  right  to 
the  land  thereby,  and  is  not  entitled  to  en- 
force his  claim  for  the  purchase  money.  In 
view  of  the  fact  that  the  plaintiff  was  in 
possession  of  the  land  under  his  purchase 
from  appellee,  holding  a  title  bond  therefor, 
the  sale  under  the  execution  did  not  affect 
the  rights  of  Fuson  or  appellee  In  the  land. 
The  same  Is  true  as  to  the  sale  of  the  right 
of  redemption.  Appellee  had  no  Interest  Ui 
the  land  subject  to  sale  under  the  execution 
or  Judgment,  unless  it  was  a  naked  legal  title, 
even  If  that  were  subject  to  sale.  He  had 
sold  all  his  interest  In  the  land  at  the  time 
of  the  sales,  and  was  under  obligation  to 
convey  on  the  payment  of  the  purchase  mon- 
ey. The  sales  could  not  take  away  any  right 
Fuson  had  acquired  by  the  sale  made  by  ap- 
pellee. The  most  that  can  be  said.  If,  In- 
deed, that  Is  that  they  devested  the  appellee 
of  the  legal  title  to  the  land,  and  Invested 
Fuson  therewith,  but  It  was  Incumbered  with 
appellee's  debt  against  him.  Of  course,  the 
appellee's  right  to  question  the  validity  of 
the  Judgment  la  barred.  In  so  far  as  his  in- 
debtedness to  the  plaintiffs  therein  was  fixed 
by  them.  The  transaction  amounts  to  noth- 
ing more  than  that  Fnson  paid  outstanding 
claims  against  the  land  which  was  purchased 
from  appellee,  and  whatever  rights  he  ac- 
quired inured  to  the  benefit  of  himself  and 
appellee.  It  would  be  most  unconscir.nable 
and  inequitable  to  allow  Fuson  to  acquire 
the  title  to  the  land  in  the  manner  stated, 
and  plead  It  as  a  defense  to  the  note  due 
the  appellee  for  the  purchase  money,  and 
which  he  agreed  to  pay.  If  he  were  allowed 
to  do  this,  it  would  seem  that  the  purpose 
of  giving  courts  equitable  Jurisdiction  would 
fall.  He  owed  $400  and  the  Interest  on  it 
If  he  were  allowed  to  defeat  a  recovery,  he 
would.  In  effect  be  permitted  to  discharge 
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his  debt  by  paying  less  than  one-thlid  of  It. 
It  was  conceded  by  appellee  tbat  be  was  en- 
titled to  credits  for  the  sums  which  he  paid 
for  the  assignments  to  him,  and  the  coort 
^Te  them  to  him. 

The  judgment  Is  affirmed. 


WISE  et  al.  r.  TRAYLOB.* 

(Obart  of  Appeals  of  Kentucky.     March  4, 
lfl02.) 

VENDOR  AND  PURCHASHHl— CONSTRUCTION  OP 

CONTRACT— AOREBMENT    TO    ALJ.OW 

REDEMPTION. 

The  land  of  W.  and  wife,  being  mid  to 
satisfy  unpaid  purchase  money,  was  purchased 
by  H.,  and  at  the  request  of  W.  and  wife  T., 
the  wife*8  brother,  purchased  the  laud  from  H., 
and  executed  a  wntinz  to  W.  and  wife  agree- 
ing to  "deed"  the  land  back  to  W.  in  12  months, 
provided  he  aud  his  wife  should  pay  back  the 
money  T.  had  "been  out,"  with  8  per  cent,  in- 
terest and  a  premium  of  ^100;  the  writing  fur- 
ther stipulating  that,  if  W.  sliould  fail  to  raise 
the  money,  he  would  give  peaceable  possession 
to  T.  'at  the  end  of  12  monttis,  or  "satisfy"  him 
*'iu  some  way."  Held,  that  the  agreement 
should  be  constraed  as  a  title  bond,  the  pur- 
chase price  being  due  12  months  after  date, 
and,  though  W.  and  wife  failed  to  pay  the 
price  when  due,  they  are  entitled  to  the  over- 
nlus  of  the  proceeds  of  a  sale  thereafter  made 
by  T. 

Appeal  from  circuit  court,  Scott  county. 

"Not  to  be  officially  reported." 

Action  by  J.  D.  Wise  and  others  against 
C.  R.  Traylor  to  recover  the  proceeds  of  prop- 
erty sold  by  defendant  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Reversed. 

Montgomery  A  Lee,  for  appellants.  Victor 
F.  Bradley,  for  appellee. 

DU  RELLB,  J.  J.  D.  Wise  and  wife  pur- 
chased a  tract  of  land  in  Montgomery  county 
for  91,050,  $650  of  which  was  paid  in  cash 
ont  of  funds  coming  to  the  wife  from  the 
estate  of  her  father.  Wise's  note  for  the  re- 
maining $500  fell  due  in  September,  1890. 
A  title  bond  was  executed  by  the  vendor. 
The  note  for  the  deferred  payment  was  sub- 
sequently assigned  to  James  Horton,  who  In- 
stltnted  invceedlngs  to  enforce  his  lien,  and 
the  property  was  sold  at  commissioner's  sale 
to  Horton  for  the  amount  of  the  unpaid  pur- 
chase money,  Interest,  and  cost  Wise  bad 
expended  a  considerable  sum  of  money  be- 
longing to  his  wife,  t)esldes  some  money  of 
his  own,  in  the  improvement  of  the  place. 
Horton  seems  to  have  agreed  in  parol  to  let 
Wise  redeem  the  property  (or  the  amount 
of  bis  debt.  If  he  could  raise  the  money,  or 
could  procure  some  one  to  advance  It  for  him. 
Appellee,  Traylor,  who  was  the  brother  of 
Mrs.  Wise,  was  finally  prevailed  upon,  after 
considerable  objection  on  his  part,  to  agree 
to  buy  the  property  from  Horton,  and  give 
the  Wises  a  year  in  which  to  repay  him  the 
amount  advanced  by  him  and  his  expenses, 
yrUb  8  per  cent   interest  and  premium  of 

'BcfiorUd  by  Edward  W.  Hlnaa,  Esq.,  of  Ut*  Frank- 
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$100.  He  did  pay  Horton  the  amount  of  his 
claim,  $670,  took  a  deed  to  himself,  and  en- 
tered Into  a  written  agreement  with  the 
Wises  as  to  the  future  disposition  of  the 
property.  There  seems  to  have  been  no  dis- 
agreement whatever  In  regard  to  the  terms 
of  this  writing,  and  the  parties  seem  at  least 
to  have  attempted  to  embody  their  Intent 
therein.  By  the  contract  it  was  provided: 
"Articles  of  agreement  between  0.  R.  Tray- 
lor, party  of  the  first  part,  and  Jeff  and  Lon- 
vlna  Wise,  parties  of  the  second  part  Said 
Traylor  has  this  day,  March  0th,  come  In 
possession  of  said  Wise's  farm  at  Johnson 
station  by  deed  made  to  said  Traylor  by  Jim 
Horton.  Said  Traylor  agrees  to  deed  this 
farm  back  to  said  Wise  in  twelve  months, 
provided  said  Louvina  and  Jeff  Wise  pays 
money  back  that  said  Traylor  has  been  out, 
and  $100  premium,  and  furthermore  8  per 
cent.  Interest  on  said  money  that  Traylor  has 
been  out  If  said  Wise  falls  to'  raise  said 
money,  he  binds  himself  to  give  peaceable 
possession  to  said  Traylor  at  the  end  of 
twelve  months,  or 'satisfy  said  Traylor  in 
some  way."  The  Wises,  who  were  about  to 
be  evicted  at  the  time  of  this  transaction, 
were  thus  left  In  possession  of  the  farm,  and 
remained  in  possession  until  the  expiration  of 
the  year,  after  which  a  parol  agreement  was 
made  for  another  year's  occupancy  by  them, 
tialf  the  crop  raised  on  the  place  to  be  paid 
Traylor.  During  the  first  year  after  the 
agreement  efforts  were  made  by  Traylor— 
and  possibly  by  Wise  also— to  sell  the  place. 
A  parol  agreement  of  sale  with  one  Tom 
Thumb  was  made  by  Traylor,  but  Mr. 
Thumb  seems  to  have  refused  to  complete 
the  contract.  Durbtg  the  second  year's  occu- 
pancy, Traylor  sold  the  land  to  N.  W.  and 
U  R.  Huffman  for  $1,500,  $525  of  which 
was  paid  in  cash,  and  for  the  remainder 
notes  were  executed,  the  last  of  which  seems 
to  have  been  paid  some  time  in  1900.  Tray- 
lor seems  to  have  advanced  some  small  sums 
of  money  to  his  sister  from  time  to  time,  to 
have  paid  for  medical  attention  and  funeral 
expenses  of  her  married  daughter,  her  own 
funeral  expenses  when  she  died,  and  after 
her  death  to  have  taken  one  of  her  children 
by  a  former  marriage  to  rear  and  educate. 
After  the  death  of  his  wife.  Wise  seems  to 
have  married  agraln,  and  to  have  demanded 
payment  from  Traylor  of  the  overplus  above 
the  amount  which  the  latter  paid  for  the 
land.  This  being  refused,  suit  was  brought 
on  behalf  of  Wise  and  his  Infant  children 
for  the  whole  amount  for  which  Traylor  sold 
the  property,  to  be  credited  by  the  amount 
paid  therefor  by  Traylor,  with  Interest  On 
behalf  of  Traylor  it  Is  claimed  that  Horton 
was  the  owner  and  entitled  to  the  possession 
of  the  land;  that  he  was  under  no  obligation 
to  convey  to  Wise;  and  that  when  Traylor 
purchased  the  land  from  Horton  he  made  a 
conditional  sale  thereof  to  Wise,  which  can- 
not be  construed  Into  a  mortgage.  The  ques- 
tion  presented   Is   one  of  considerable  diffl- 
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cnlty.  With  wmw  hesitation  we  have  reach- 
ed the  condoslon  that  the  agreement  shonld 
be  constmed  to  be  a  title  bond  to  the  Wiaea 
from  Traylor,  the  purchase  price  agreed  there- 
in being  the  amount  i)aid  by  Traylor  and  his 
expenses,  with  8  per  cent  thereon  and  an 
advance  of  flOO;  the  purchase  price  being 
due  twelTe  months  from  the  date  of  the 
agreement.  This  being  so,  Trajlor,  having 
sold  the  property  and  received  the  proceeds, 
must  account  for  the  overplus,  subject  to  be 
credited  by  whatever  smns  he  advanced  for 
the  Wises.  We  do  not  think,  however,  that 
he  is  .entitled  to  be  reimbursed  for  the  cost 
of  maintenance  of  his  niece,  but  her  share  of 
her  mother's  part  should  be  paid  to  him  if 
he  qualifies  as  guardian.  As  the  title  bond 
was  to  both  Wise  and  his  wife,  Mrs.  Wise's 
administrator  should  have  been  made  a  par- 
ty; but  no  proper  objection  was  made  on 
this  ground.  Mrs.  Wise's  child  or  children 
by  the  former  marriage  should  also  be  made 
parties  on  the  return  of  the  case. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  farther  proceedings  consistent 
herewith. 


CABTEB  V.  IOVISVUAjE  Si  N.  R.  CO.* 

(Oourt  of  Appeals  of  Kentndqr.    March  9, 
1902.) 

EASBMBNTS-OBSTRUCTION    OF    PASSWAT— IN- 
JUBY  TO  PERSON  HAVING  NO  LE- 
GAL RIGHT  TO  USB. 

Plaintiff,  an  adult,  living  with  her  mother, 
had  no  legal  right  to  use  a  paasway  over  de- 
fendant's land  appurtenant  to  land  set  apart 
to  the  mother  as  a  homestead  for  herself  and 
infant  children,  and  therefore  defendant  is  not 
liable  for  an  injury  received  by  plaintiff  iu  at- 
temnting  to  pass  over  a  fence  wrongfully  built 
by  defendant  across  the  passway. 

Appeal  from  circuit  conrt,  Boyle  county. 

"Not  to  be  officially  reported." 

Action  by  Nannie  Carter  against  the  Lonis- 
TlUe  &  Nashville  Railroad  Company  to  r»- 
cover  damages  for  personal  injuries.  Judg- 
ment for  defradant,  and  plaintiff  appeals. 
Affirmed. 

Bobt.  Harding  and  J.  W.  Bawlings,  for  ap- 
pellant Edward  W.  HInes,  B.  P.  Jacobs, 
and  0.  R.  McDowell,  for  appellee. 

O'BEAR,  J.  Appellant  claims  to  have  been 
Injured  by  falling  from  a  fence  which  she 
alleges  appellee  wrongfully  built  across  a 
pussway  that  she  was  entitled  to  use.  It 
appears  that  appellant  Is  an  adult  living 
with  her  mother.  The  passway  in  question 
Is  claimed  as  an  appurtenant  to  a  lot  of  land 
in  which  appellant.'s  mother  has  a  life  estate. 
The  court  sustained  the  demurrer  to  appel- 
lant's petition. 

At  the  utmost,  the  building  of  the  fence 
by  appellee  constituted  a  nuisance  to  the 
owner  of  the  right  invaded.  Under  the  stat- 
utes of  this  state,  the  homestead  of  a  dece- 
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dent  Is  set  apart  to  the  widow  and  her  Infant 
children  for  their  occupancy  during  the  life 
of  the  widow  and  the  minority  of  the  chil- 
dren. Therefore  whatever  right  the  owno' 
of  the  lot  In  question  had  ovo'  appellee's 
property  It  was  a  right  during  the  life  of  the 
widow,  the  use  of  which  belonged  to  the 
widow  and  her  Infant  children  only.  We 
perceive  no  legal  distinction  between  appel- 
lee's situation  and  that  of  a  lodger  or  guest 
in  the  house,  or  why,  if  appellant  could 
maintain  this  action,  each  member  of  the 
hous^old.  Including  Its  guests  and  servants, 
could  not  likewise  maintain  bis  or  her  sepa- 
rate cause  for  an  injury  of  tbe  same  kind. 
Kavanagh  v.  Barber  (S.  T.)  30  N.  E.  235,  15 
L.  B.  A.  US9.  There  is  nothing  stated  in  the 
petition  to  show  that  appellant  was  com- 
pelled to  use  this  passway,  or  that  She  had 
a  legal  right  to  use  it 
Judgment  affirmed. 


PHILLIPS  V.  FABLEY  et  al.t 

(Court  of  Appeals  of  Kentucky.     Feb.  28^ 
1902.) 

HUSBAND  AND  WIFE  —  CURTESY  —  VESTBD 
RIGHT  OK  HUSBAND— CONSTITU- 
TIONALITY OP  STATUTE. 

Where  no  child  had  been  born  of  a  mar- 
riage at  tbe  time  the  act  of  March  15,  ISM. 
regpilating  the  property  rishts  of  husband  and 
wife,  took  effect,  the  husband  had  no  vested 
right  to  an  estate  for  life  in  laud  theretofore 
acquired  by  the  wife,  and  therefore  that  stat- 
ute Is  valid  as  to  him  to  the  extent  that  it 
abolishes  the  right  of  curteef,  though  a  child 
was  thereafter  bom  of  the  marriage. 
Guffy.  C.  J.,  dissenting. 

Appeal  from  circuit  court  Henderson  coun- 
ty. 

"To  be  officially  reported." 

Action  by  W.  C.  Farley  and  others  against 
Amos  Phillips  and  Rosa  Booth  for  a  sale  of 
land  and  division  of  proceeds.  Judgment 
for  a  sale  of  the  land,  and  defendant  Amos 
Phillips  appeals.    Affirmed. 

Thoa.  B.  Ward,  for  appellant  M."  Merritt 
and  S.  V.  Dixon,  for  api>ellees. 

DTT  RESLLB,  J.  This  record  presents  a 
controversy  between  the  surviving  hnabend 
of  Susan  Farley  Phillips  on  one  side  and  her 
relatives  on  the  other.  The  appellant  and 
his  wife  Intermarried  hi  December,  1892.  In 
January,  1893,  the  land  In  controversy  w.is 
conveyed  to  her  In  fee  simple.  On  March 
15,  1804,  tbe  act  relating  to  husband  and 
wife,  known  as  the  "Welsslnger  Act"  (sec- 
tion 2127,  Ky.  St),  was  enacted,  and  took 
effect  In  June,  1891.  In  January,  1895,  Sus- 
an Fariey  Phillips  died,  leaving  an  Infant 
cbQd,  Bettie  Phillips,  who  died  In  June.  1895, 
about  six  months  old.  The  trial  conrt  ad- 
Judged  that  the  Wels-slnger  act  applied  to 
the  anrvivlog  bnsbond's  rights  in  the  land, 
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tort  bar,  and  (ormerly  stata  reporter. 
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and  tttat  he  took  dow«  tbereln,  and  was  not 
entitled  to  an  estate  by  the  curtesy.  The 
appellant  has  appealed,  contending  that  as 
section  1,  art  4,  c  52,  Gen.  St,  was  hi  force 
at  the  time  the  marriage  took  place  and 
when  the  land  was  conveyed  to  the  wife, 
!:he  husband  waa  entitled  to  an  estate  for 
life  In  the  entire  tract  as  tenant  by  the 
curtesy.  In  the  case  of  Rose  y.  Rose  (Ky.) 
46  S.  W.  S24,  41  L.  R.  A.  353,  It  was  held 
that  the  right  of  the  husband  given  by  sec- 
tion 1,  art  2,  c.  62,  Gen.  St,  to  the  use  of 
his  wife's  land,  and  to  roit  it  for  three 
years  at  a  time,  and  receive  the  rents  there- 
from, as  a  statutory  substitute  for  the  an- 
cient tenancy  by  the  marital  right,  became 
a  rested  right  in  the  husband  as  to  lands 
owned  by  the  wife,  of  which  he  could  not  be 
constitutionally  d^ptrived  by  the  subsequent 
passage  of  the  act  of  1894.  In  the  8ul>se- 
quent  case  of  Mitchell  v.  Violett  (Ky.)  47  S. 
W.  195,  It  was  held  that  where  the  marriage 
took  place,  the  land  was  acquired  by  the 
wife,  and  a  child  was  bom  alive  of  the  mar- 
riage before  the  act  of  1894  took  effect  the 
surviring  husband  bad  a  vested  estate  for 
life  in  the  whole  of  the  land  owned  by  the 
wife.  The  writer  of  this  opinion  did  not 
concur  In  the  doctrines  announced  in  the 
Rose  and  Violett  Cases.  But  accepting  those 
cases  as  the  law  of  this  commonwealth,  it 
follows  that  the  case  at  bar  must  be  decid- 
ed In  accordance  with  the  doctrine  there  laid 
down. 

On  behalf  of  the  appellees  it  is  claimed 
that  while  the  statutory  right  to  use  and 
lease  the  wife's  land  was  vested  In  the  one 
case  upon  the  marriage,  and  the  estate  by 
the  cnrtesy  in'  the  other  case  became  vested 
upon  the  birth  of  a  living  child  before  the 
new  act  went  into  effect  in  the  case  at  bar 
the  child  was  not  bom  alive  until  six  months 
after  the  act  to<^  effect  and  until  that  time 
the  husband's  right  was  inchoate,  subject  to 
legislative  control,  and  not  protected  by  the 
constitution.  In  suptwrt  of  this  contention, 
Cooley,  Const  Um.  (6th  Bd.)  pp.  440,  441, 
and  2  Bish.  Mar.  Worn.  {  43,  cited  in  the 
Violett  Case,  supra,  are  relied  on  by  appel- 
lees as  authority  for  the  proposition  that  it 
is  not  until  the  birth  of  a  child  capable  of 
inheriting  that  "the  estate  by  the  mere  mari- 
tal right  is  extended  in  duration  to  become 
an  estate,  not  for  the  mere  Joint  lives  of 
himsdf  and  wife,  but  for  his  own  life,"  and 
that  until  the  husband's  estate  is  thus  enr 
larged  Into  tenancy  by  the  curtesy  initiate 
be  had  no  vested  right  to  an  estate  for  life. 
The  reasoning  of  the  authorities  cited  seems 
to  support  counsel's  contention.  And  In  the 
Violett  Case,  supra,  the  doctrine  there  laid 
down  as  to  the  vested  interest  of  the  hus- 
band was  expressly  limited,  the  court, 
through  Judge  Paynter,  saying:  "Where  the 
interest  of  the  husband  in  the  estate  of  bis 
wJle  remains  in  expectancy  merely,— that  Is 
to  say.  until  it  becomes  Initiate,— the  legis- 


lature must  have  full  right  to  modify  or  even 
to  abolish  It  Cooley,  Const  Llm.  (5th  Bd.) 
p.  442."  In  the  case  at  bar  the  husband'a 
estate  of  curtesy  was  in  expectancy  merely. 
It  could  not  be  initiate  until  the  birth  of  a 
living  child  capable  of  inheriting.  The  child 
was  not  bom  until  some  months  after  the 
statute  took  effect 

This  is  cmcluslve  of  the  case  at  bar,  and 
the  Judgment  is  affirmed. 

QDFFY,  a  J.,  dissents. 


THOMPSON'S  ADM'X  ▼.  THOMPSON.* 

(Court  of  AppeaU  of  Kentucky.     March  6, 

1902.) 

ARBITRATION  AND  AWARI>-EXTENT  OF  INTBR- 
BST    IN    PARTNERSHIP    ASSETS— ITEMS 

INCLUDED  IN  ARBITRATION. 
Where  the  question  as  to  the  extent  of  the 
interest  of  a  decedent  in  partnership  assets  was 
submitted  to  arbitration,  and  the  written  award 
of  the  arbitrators  was  accepted  by  the  parties, 
— it  being  agreed  that,  if  the  deceased  partner 
owed  the  firm  on  account  the  amount  should 
be  credited  on  the  award,  and  that,  if  the  firm 
owed  him  anything  on  account  in  addition  to 
the  amount  of  the  award.  It  should  be  paid,— 
as  the  administrator  of  the  deceased  partner 
failed  to  show  that  the  surviving  partner  was 
indebted  to  liis  intestate  on  any  individaal  ac- 
count in  addition  to  the  amount  of  the  award, 
he  was  entitled  to  recover  only  that  amount. 

Appeal  from  circuit  court  Laurel  county^ 

"Not  to  be  officially  reported." 

Action  by  W.  H.  Thompson  against  1.  M. 
Thompson  and  others  to  recover  damages 
for  the  wrongful  conversion  by  defendants 
of  plaintiff's  interest  in  partnership  proper- 
ty. Plaintiff  dying  pending  the  action,  the 
same  was  revived  In  name  of  his  admlnis- 
tratrlz.  Judgment  for  plaintiff,  and  defend- 
ant J.  M.  Thompson  appeals.    Reversed. 

Henry  C.  Haselwood,  Clms.  R.  Brock,  and 
3.  W.  Alcorn,  for  appellant. 

PAYNTER,  J.  This  action  was  brought 
by  W.  H.  Thompson  against  the  appellant, 
J.  M.  Thompson,  and  Jasper  Pearl  and  W. 
M.  Wadkins.  It  Is  averred  in  the  petition 
that  the  plaintiff  and  defendants  named 
were  copartners  doing  business  as  coal  op- 
erators under  the  firm  name  of  Pearl, 
Thompson  A  Co.  The  plaintiff  sought  to 
recover  more  than  $3,000  on  account  of  his 
alleged  Interest  In  the  partnership  property, 
which  be  claims  to  have  been  wrongfully 
converted  to  their  use  by  other  members  of 
the  firm,  and  for  money  he  claimed  he  had 
advanced  for  the  benefit  of  the  firm.  An 
Issue  was  made  as  to  whether  plaintiff  was 
a  member  of  the  firm,  and  also  on  the  ques- 
tion of  the  firm's  liability  to  him  for  the 
money  claimed  to  have  been  advanced,  etc. 
The  lower  court  stated  Its  conclusion  on  the 
question  as  to  whether  the  plaintiff  was  a 
partner  in  the  following  language:    "As  to 

'Reported  by  Edward  W.  Hlne*.  Esq., of  Ui*  frank- 
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-<iach  of  the  public  as  had  no  notice  to  the 
contrary,  the  firm  of  Pearl,  Thompson  & 
Go.  conBlsted  of  W.  H.  Thompson,  J.  M. 
Thompson,  and  Jasper  Pearl;  but,  as  be- 
tween the  said  three  parties,  the  Arm  con- 
sisted of  J.  M.  Thompson  alone.  There  la 
positiye  evidence  in  the  record  to  support 
this  conclusion  and  it  is  in  harmony  with 
the  conduct  of  the  parties  and  with  many 
circumstances  proven,  while  there  is  little 
evidence,  if  any,  that  militates  against  this 
conclusion."  We  concur  in  this  finding  of 
the  facts.  None  of  the  persons  claiming  to 
l>e  partners,  other  than  J.  M.  Thompson, 
show  that  they  contributed  anything  to  cre- 
ate the  capital  upon  which  the  business  was 
conducted.  Whatever  of  money  or  property 
was  contributed  to  the  capital  of  Pearl, 
Thompson  &  Co.  was  by  J.  H.  Thompson. 
Plalntia  died  pending  the  action,  and  it 
was  revived  in  the  name  of  his  admlnlstra- 
-triz.  The  court  found  that  she  was  entitled 
to  recover  from  J.  M.  Thompson  $1,082.41. 
To  find  this  amount,  the  court  allowed  $225 
for  services  supposed  to  have  been  perform- 
ed by  the  decedent  for  the  firm;  $248.41 
which  he  paid  the  Diamond  Coal  Company 
for  the  firm;  $609  on  account  of  other  pay- 
ments which  it  is  claimed  were  made  by 
him  for  the  firm.  The  plaintiff  did  not  seek 
to  recover  the  $225  for  alleged  services. 
Therefore  the  court  erred  in  allowing  that 
amount.  It  appears  from  the  evidence  that 
the  decedent  paid  the  Diamond  Coal  Com- 
pany $248.41  for  the  Arm.  We  are  of  the 
opinion  that  the  court  erred  in  allowing  this 
amount  It  appears  that  the  firm  owed  a 
note  of  $250  to  a  bank  at  Lancaster,  which 
It  failed  to  pay.  The  decedent  entered  Into 
a  contract  by  which  he  was  to  apply  certain 
moneys  to  the  payment  of  this  note,  which 
be  was  to  collect  on  account  of  one  Crooke's 
liability  to  the  firm  of  Pearl,  Thompson  & 
■Go.  He  never  paid  the  note,  but  the  credit 
was  passed  to  his  Individual  account  on  the 
books  of  the  Diamond  Coal  Company  for 
$248.83,— a  few  more  cents  than  It  is  claimed 
the  decedent  paid  the  Diamond  Coal  Com- 
pany for  the  firm'.  The  decedent  at  that 
time  was  engaged  in  some  business  with 
Crooke.  This  record  falls  to  show  that  de- 
cedent ever  accounted  In  any  other  way  for 
the  money  which  he  collected  for  Pearl, 
Thompson  &  Go.  on  Crooke's  orders.  It  is 
fair  to  presume,  under  the  facts  of  this  case, 
that  the  credit  which  was  passed  to  him  on 
the  books  of  the  Diamond  Coal  Company 
was  on  account  of  that  contract  Excluding 
these  Items  from  the  Judgment  of  the  court 
It  would  leave  the  remaining  item  of  $609. 
It  is  claimed  that  the  conversion  of  the 
property  took  place  about  January,  1805.  A 
controversy  arose  between  W.  H.  Thompson 
and  J.  M.  Thompson  as  to  whether  or  not 
'^.  H.  Thompson  was  one  of  the  copartners. 


and  that  question  was  submitted  to  arbitra- 
tion. The  arbitrators  heard  the  evidoice, 
and  made  an  award  in  writing  to  tbe  effect 
that  W.  H.  Thompson  was  a  partner.  After 
this  was  done  it  was  suggested  that  the  par- 
ties should  arbitrate  as  to  what  interest  the 
decedent  had  in  the  partnership  assets. 
Thereupon  that  question  was  submitted  in 
writing  to  the  same  arbitrators,  and  they 
found  (two  of  whom  made  the  award  in 
writing)  that  his  interest  in  the  partnership 
assets  was  $400.  The  proof  is  that  they  ac- 
cepted and  agreed  to  the  awards.  Aftn 
this  was  done,  J.  M.  Thompson  tendered  bis 
notes  to  the  decedent  for  the  amount  of  the 
award,  and  in  some  way  they  disagreed  as 
to  the  matter,  and  the  notes  were  not  ac- 
cepted. It  appears,  also,  that  at  the  time 
of  this  last  arbitration  It  was  agreed  be- 
tween the  parties  that  if  the  decedent  owed 
the  firm  on  account  it  was  to  be  credited 
on  the  amount  of  the  award,  and.  If  the  firm 
owed  him  anything  on  account  in  addition 
to  the  amount  of  the  award,  It  was  to  be 
paid.  The  evidence  shows  that  when  the 
decedent  refused  to  accept  the  notes  the 
papers,  including  the  notes,  were  turned 
over  to  Mr.  Coleman,  one  of  the  arbitrators, 
to  be  held  by  him.  Afterwards  the  deced- 
ent obtained  them  from  Coleman,  Includins 
the  notes,  but  he  never  returned  them.  The 
court  made,  as  a  basis  of  Its  judgement,  a 
certain  statement,  which  it  is  clalmeil. 
shows  an  admission  of  the  liability  by  ap- 
pellant to  the  decedent  of  the  amounts  al- 
lowed. It  is  also  claimed  that  this  state- 
ment was  before  the  arbitrators  ui^on  the 
hearing  of  the  question  submitted  to  tbem. 
Eiach  one  of  the  items  allowed  by  the  court 
should  have  been  considered  by  the  arbi- 
trators in  fixing  the  Interest  of  the  decedent 
in  the  partnership  assets.  Neltho-  of  these 
Items  could  have  been  matters  of  account 
which  were  left  for  future  adjustment  We 
must  presume  the  claims  allowed  by  the 
court  were  considered  by  the  arbitrators  in 
ascertaining  and  fixing  the  value  of  the  de- 
cedent's interest  in  the  firm's  assets.  The 
testimony  clearly  shows  that  the  matters 
were  submitted  to  the  arbitrators  in  writing; 
that  they  made  their  award  In  writing; 
that  the  parties  accepted  the  award.  They 
are  bound  by  it  As  the  appellee  failed  to 
show  that  the  appellant  was  Indebted  to 
decedent  In  any  sum  in  addition  to  the 
amount  of  the  award  on  any  indlvidnal  ac- 
count we  are  of  the  opinion  that  W.  H. 
Thompson's  personal  representative  is  only 
entitled  to  recover  of  appellant  $400,  the 
amount  of  the  award,  and  interest  thereon 
from  date  of  the  award.  The  court  below  is 
directed  to  enter  Judgment  against  3.  M. 
Thompson  for  that  amount  and  Interest 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  <q;>inlon. 
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GRAHAM  et  aL  r.  JACKSON  et  bLI 

<Coiirt  of  Appeals  of  Kentucky.     March  9, 

1902.) 

SCHOOLS    AND    8CH0(H.    DISTRICTS— RBSIGNA.. 

TION  07  TRUSTEE— ADMINISTRATION 

OP  OATH  TO  TRUSTEE. 

1.  Neither  a  parol  resignation  by  a  school 
tmatee  nor  a  written  resignation  to  which  his 
name  was  signed  by  another  was  valid. 

2.  Where  a  school  trustee  toolc  the  oath  of 
office  before  the  county  superintendent,  the  fail- 
ure of  the  record  of  the  superintendent  to  show 
that  fact  does  not  deprive  the  trustee  of  hia 
right  to  the  office. 

Appeal  from  circuit  court,  AUen  coonty. 

**To  be  officially  reported." 

Action  by  W.  R.  Jackson  and  others 
against  WUson  Graham  and  others  for  an 
injanctioa.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed. 

Gilliam  &  Oliver,  for  appellants.  W.  0. 
Goad  and  J.  8.  Carpenter,  for  appellees. 

WHITE,  J.  This  Is  an  action  for  an  in- 
junction, instituted  by  appellees  Jackson  and 
Hood,  claiming  to  be  trustees  of  common 
school  district  No.  52  in  Allen  county,  and 
Mollis  Slate,  claiming  to  be  the  regularly 
employed  teacher  of  that  school,  against  B. 
W.  Ollphant,  an  admitted  trustee  of  that  dis- 
trict, and  Walter  Whitney  and  Thos.  Rey- 
nolds, claiming  to  be  trustees,  and  Wilson 
Graham  claiming  to  be  teacher,  in  that  dis- 
trict It  Is  sought  to  restrain  appellants 
from  the  use  of  the  school  house  or  in  any 
way  Interfering  with  the  appellee  Slate  In 
conducting  the  cmnmon  school  for  the  school 
year  ending  June  30,  1902.  The  determina- 
tion of  the  question  depends  on  a  decision  of 
who  were  the  legal  trustees.  It  being  ad- 
mitted by  both  sides  that  Ollphant  is  one, 
the  contest  Is  as  to  the  other  two.  Ollphant, 
with  Whitney  and  Reynolds,  employed  ap- 
pellant Graham,  while  appellees  Jackson  and 
Hood  employed  appellee  Slate,  to  teach  the 
school.  On  the  trial  below  the  court  deter- 
mined that  the  board  of  trustees  consisted 
of  Ollphant,  Jackson,  and  Hood,  and  that 
the  employment  of  Miss  Slate  by  a  majority 
was  legal,  and  that  she  was  authorized  to 
teach  the  school,  and  entitled  to  the  school 
house  for  that  purpose,  and  enjoined  appel- 
lants from  interfering  with  her  or  the  house 
during  the  school  session  for  the  year  end- 
ing June  30, 1902.  To  reverse  that  Judgment 
this  appeal  is  prosecuted. 

The  facts  admitted  by  all  parties  are  that 
Olipbant  is  a  legal  trustee;  that  Jackson 
was   regularly  elected  trustee   in   October, 

1900,  to  succeed  Whitney;  that  Hood  was 
regularly  appointed  a  trustee  in  January, 

1901,  to  fill  a  vacancy.  The  contest  between 
Jackson  and  Whitney 'for  one  place  arises 
over  a  dispute  as  to  whether  Jackson  ever 
qualified— took  the  oath  of  office— as  trustee, 
it  being  claimed  by  appellants  that  he  did 

'Reported  by  Edward  Y7.  Hlsei,  Esq., of  the  VMak- 
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not,  and  that  Whitney  held  over.  By  appel- 
lees It  is  claimed  that  Jackson  took  the  oath 
of  office  before  the  county  superintendent. 
The  contest  between  Hood  and  Reynolds  tat 
one  place  arises  over  an  alleged  resignation 
of  Hood  and  the  appointment  by  the  county 
superintendent  of  Reynolds.  It  seems  to  be 
admitted  that  Hood  never  presented  his  res- 
ignation in  writing,  but  a  paper  purporting 
to  be  his  resignation  was  presented  to  the 
county  superintendent,  and  the  appointment 
was  made.  It  is  admitted  that  Hood  never 
signed  this  paper,  but  that  it  was  written, 
or  at  least  signed,  by  Reynolds,  who  testifies 
he  had  been  authorized  so  to  do  by  Hood. 
The  case  of  Davis  v.  Connor  (Ky.)  52  S.  W. 
946,  Is  decisive  of  the  question  as  to  the  ver- 
bal resignation  of  a  trustee.  The  court 
there  held,  by  the  present  chief  Justice,  that 
a  verbal  resignation  was  not  a  resignation, 
and  did  not  create  or  cause  a  vacancy  In  the 
office,  and  an  appointment  by  the  county  su- 
perintendent to  fill  the  supposed  vacancy 
gave  no  rights  to  the  appointee.  The  writ- 
ten resignation  signed  by  Reynolds  as  that 
of  Hood  was  void,  and  added  nothing  to 
the  verbal  resignation.  There  Is  some  ques- 
tion made  as  to  whether  he  did  not  in  fact 
withdraw  his  verbal  resignation  before  the 
appointment  of  Reynolds,  but  in  view  of  the 
case  supra  that  is  Immaterial.  We  are  of 
opinion  and  hold  on  the  authority  of  the 
Davis  Case  that  Hood  was  a  legal  trustee, 
never  having  resigned.  The  only  question 
as  to  Jackson  Is  whether  he  took  the  oath 
of  office  before  he  made  the  contract  with 
Miss  Slate.  On  this  question  Jackson  testi- 
fies clear  and  explicit  that  he  took  the  oath 
of  office  before  the  county  superintendent, 
Lewis,  giving  the  .time  and  place  where  the 
oath  was  administered.  The  superintendent 
testifies  that  he  has  no  recollection  of  ad- 
ministering the  oath  of  office  to  Jackson,  and 
that  he  has  no  record  of  such  fact  being 
done.  The  record  of  the  superintendent 
shows  that  on  June  12,  1901,  Jackson  appear- 
ed, and  claimed  to  have  been  elected,  and 
that  be  had  been  sworn  in  as  trustee  by  the 
superintendent  on  the  street,  and  the  super- 
intendent failed  to  make  a  record  of  the  fact, 
and  failed  to  call  to  mind  the  time  or  cir- 
cumstance. This  record  bears  date  before 
the  employment  of  Miss  Slate  or  of  appellant 
Graham.  Jackson  testifies  that  on  that  oc- 
casion in  June  he  said  to  the  superintendent. 
If  there  was  any  doubt  about  his  having  been 
sworn,  he  would  again  take  the  oath  of  of- 
fice, but  it  was  not  again  administered,  only 
the  record  made.  It  Is  admitted  that  Jack- 
SMI  was  duly  elected  by  the  people  to  suc- 
ceed Whitney,  whose  term  expired.  We  con- 
clude from  the  proof  that  Jackson  took  the 
oath  of  of&ce  as  trustee,  and  thereby  became 
a  legal  trustee  succeeding  Whitney.  His  ti- 
tle to  office  did  not  depend  on  the  record 
made  by  the  county  superintendent,  but  ob 
the  fact  of  bis  taking  the  required  oath  of 
office  after  his   election.   This  tact  helmg 
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BhO'vni,  and  coming  to  the  knowledge  of  th* 
coimty  superintendent,  be  was  bound  to  rec- 
ognize Jackson  as  a  trustee,  wbtch  It  seems 
he  did  on  June  12,  1901,  by  the  entry  on  the 
record  of  that  date.  The  oath  of  office  bar- 
ing been  administered  by  the  county  sup«r- 
Intendent,  it  was  his  duty  to  matce  the  proper 
record  of  the  fact,  and  his  failure  to  do  so 
would  not  deprive  Jackson  of  his  right  to 
the  ofBce.  We  are  therefore  of  the  opinion, 
as  was  the  trial  court,  that  Jackson  and 
Hood  were  legal  trustees  at  the  time  they 
employed  Miss  Slate  to  teach  the  school, 
and,  being  a  majority  of  the  board,  they  had 
a  right  to  make  a  Talld  contract  at  a  regu- 
lar meeting  for  that  purpose.  It  being  ad- 
mitted that  Miss  Slate  was  qualified  to  teach, 
having  a  first-class  certificate,  the  contract 
made  by  her  with  appellees  Is  valid,  and  au- 
thorizes her  to  teach  tlie  common  school  In 
that  district  for  the  school  year  ending  Jane 
80th,  1902. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 


LAWSON   T.   COMMONWEALTH.! 

(Court  of  Appeals  of  Kentucky.     Feb.  25, 

1902.) 

IMTOXICATINa  LIQCORS-LOCAL  OPTION-PAH- 
URB  OF  DRUGGIST  TO  KEEP  REGISTER  OF 
BALES  OP  LIQUOR— APPLICATION  OP  PROVI- 
SIONS  OP  OSNERAL  LAW  WHERE  SPBCIAL 
LAW  IS  IN  FORCE. 

Ky.  St.  §  2558,  part  of  general  local  op- 
tion law,  proTidiiig  that  it  shall  be  the  duty  of 
every  druggist  to  keep  an  accurate  rejistw  of 
•very  sale  of  liquor  made  by  him,  to  whom 
made,  and  upon  whose  prescription,  applies  to 
localities  where  local  option  prevails  under  spe- 
cial laws  as  well  as  where  it  exists  by  virtue 
of  a  vote  taken  under  the  general  law,  pro- 
vided there  is  nothing  in  tlie  special  law  in 
conflict  therewith. 

Appeal  from  circuit  court,  Fleming  county. 

"Not  to  be  officially  reported." 

C.  H.  Lawson  was  convicted  of  the  offense 
of  failing  to  beep  register  of  sales  of  liquor 
en  inrescrlptlon,  and  be  appeals.    Affirmed. 

W.  O.  Dearing,  G.  A.  Cassldy,  J.  Maher, 
and  J.  D.  Pumphrey,  for  appellant.  Morri- 
son Breckenridge  and  R.  J.  Breckinridge,  for 
the  Commonwealth. 

BURNAM,  J.  Local  option  prevailed  In 
Fleming  county  by  virtue  of  an  election  held 
therein  on  the  2Cth  day  of  August,  1886,  un- 
der the  provisions  of  the  Fleming  county  pro- 
hibition law  found  in  the  acts  of  188S.  And 
this  case  presents  for  decision  the  question 
whether  section  2658  of  the  Kentucky  Stat- 
utes, which  is  a  section  of  the  general  local 
option  law  of  March  10, 1894,  applies  to  dmg- 
glsts  In  so  far  as  It  says:  "It  shall  be  the 
duty  of  every  druggist  to  keep  an  accurate 
register  In  a  book  kept  for  that  special  pur- 
pose of  every  sale  of  such  liquor  made  by 
him,  his  clerk  or  employes,  which  shall  show 
as  to  each  sale,  the  date,  the  quantity,  to 
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Whom  made  and  upon  whose  prescription, 
which  prescription  shall  be  preserved  by  said 
druggists-  for  twelve  months,  and  only  ow 
sale  shall  be  made  en  any  prescription; 
which  register  shall  be  open  for  inspection  ai 
all  reasonable  times  by  the  county  or  com- 
BouweaJth'a  attorney,  and  the  grand  Juries 
of  the  county  in  which  such  sale  is  made." 
It  is  insisted  that  this  provision  of  the  gen- 
eral law  does  not  apply  to  localities  where 
local  option  prevails  by  virtue  of  special  acts 
which  do  not  contain  a  similar  requirement 
Section  61  of  the  constitution  is  as  follows: 
"The  general  assembly  shall  by  general  law 
provide  a  means  whereby  the  sense  of  the 
people  ot  any  county,  city,  town,  district  or 
precinct  may  be  taken  as  to  whether  or  not 
spirituous,  vinous,  or  malt  liqaors  shall  be 
sold,  bartered  or  loaned  tlierein,  or  the  sale 
thereof  regulated,  but  nothing  herein  shall  be 
construed  to  interfere  with  or  repeal  any  law 
In  force,  relating  to  the  sale  or  gift  of  such 
liquors."  In  commenting  upon  the  effect  of 
this  provision  of  the  constitution  upon  exist- 
ing local  laws,  and  the  duty  enjoined  upon 
the  general  assembly  to  enact  a  general  law 
with  reference  thereto  enforceable  uniformly 
throughout  the  state,  this  court  said,  in  Stam- 
per V.  Com.  (Ky.)  42  S.  W.  915:  "A  gen- 
eral law  was  enacted  March  10,  18&i,  which 
not  only  does  provide  the  means  whereby 
the  sense  of  the  people  of  each  county,  city, 
town,  district,  or  precinct  may  be  taken  on 
the  question  mentioned,  and  the  mode  of  as- 
certaining results  of  such  election,  but  it  is 
made  applicable  to  and  paramount  In  every 
such  local  subdivision  of  the  state  In  respect 
to  the  condition  of  holding  the  election,  bow 
often  they  may  be  held,  the  class  of  persons 
excepted,  the  condition  upon  and  extent  to 
which  they  are  excepted  from  the  operation 
of  the  law,  and  also  the  manner  of  enforcing 
the  penalties  for  violation  of  It  If  that  g«i- 
eral  law  does  not  supersede  all  local  laws 
on  the  subject,  the  policy  of  uniformity  In 
character  and  administration  of  law,  which 
was  the  leading  idea  of  those  who  framed 
the  constitution,  would  be  defeated,  and  sub- 
division 29  of  section  68  of  that  Instrument, 
which  provides  that  in  all  cases  where  the 
general  law  can  be  made  applicable  no  spe- 
cial law  shall  be  enacted,  would  have  to  be 
disregarded."  And  this  question  was  again 
considered  hy  this  court  In  Thompson  v. 
Com.  (Ky.)  45  S.  W.  1039,  46  S.  W.  492,  688. 
and,  in  response  to  a  petition  for  rehearing, 
tlie  court  said:  "Wherever  a  local  law  was 
in  force,  eltlier  by  a  vote  of  the  people  or  by 
legislative  will,  the  sale  of  liquor  by  retail 
remained  prohibited,  not  according  to  the 
terms  of  the  local  act,  but  as  If  a  vote  bad 
been  had  in  such  local  district  against  the 
sale  of  liquor  under  the  act  of  March  10, 
18IM.  •  •  •  This  was  done  for  the  pur- 
pose of  securing  uniformity  In  the  character 
and  administration  of  the  law.  •  •  •  The 
effect  therefore  of  the  opinion  in  the  Stamper 
Case  and  In  this  case  ia  the  law  embodied  in 
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section  2557  and  aectlon  2558  of  the  Ken- 
tucky Statntea  la  In  force  in  all  localities  In 
wlileh  prohibitory  laws  were  ta  force  before 
the  adoptimi  of  the  act  of  March  10,  1804, 
and  those  aectlona  will  so  remain  in  fWoe 
until  the  people  in  auch  locailtieB  shall  rote 
otherwise."  Section  2558  clearly  made  it  the 
duty  of  appellant  to  keep  an  accurate  regis- 
ter in  a  book  Icept  for  that  special  poipose 
of  every  sale  of  llqnor  made  by  him.  There 
is  notbtaig  in  this  requirement  which  conflieta 
with  any  section  of  the  special  law  oC  1886; 
on  the  contrary  Its  tendency  is  to  render  tbe 
existing  law  more  effectual,  and  to  carry  oat 
Its  spirit  and  porpose.  And  the  many  viola- 
ticms  of  law  by  those  who  sell  whisky  ooder 
the  pretense  of  being  druggists  requires  that 
some  evidence  of  tbe  Aaracter  of  snch  sales 
should  be  preserred  by  them  fitr  tbe  inspec- 
tion of  those  who  have  diarge  of  the  admln- 
istration  of  the  law.  We  therefore  cenclade 
that  all  of  the  provisions  ot  sections  2557  and 
2568  ot  tbe  Statutes  apply  to  those  localities 
where  local  option  prevails  tmder  special 
laws,  as  well  as  in  those  In  which  tbe  vote 
has  been  taken  under  the  provisions  of  tbe 
general  law. 
Judgment  affirmed. 


MANN  V.  ALVBS  et  al.i 

(Oonrt  of  Appeals  of  Kentucky.  Feb.  2T> 
1902.) 
EVIDENCE-BURDEN  OF  PROOF. 
In  au  action  to  recover  money  alleged  to 
have  been  paid  by  plaintiil  as  surety  of  defend- 
ants, in  which  defendants  pleaded  tlut  they 
bad  executed  a  deed  of  assirniuent  of  ail  their 
property  for  the  lienefit  of  their  creditors,  and 
that  tibeir  creditors,  including  plaintiff,  had 
signed  a  composition  agreement  to  accept  a 
oertaia  part  of  their  claims  and  release  defend- 
ants, plaintifC  iiaving  filed  a  reply  admitting 
the  assignment  and  the  agreement,  but  aver- 
ring that  when  l^e  paper  was  sigued  defend- 
ants agreed  to  pay  him  the  balance  of  his  debt, 
and  thaL  if  the  paper  did  not  so  recite,  tliat 
part  of  tne  agreement  was  omitted  by  miiitake, 
the  burden  of  proof  was  on  plaintiff,  as  Judg- 
ment would  have  gone  against  him  if  no  evi- 
dence had  lieen  offered. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  W.  Z.  Mann  against  Thomas  D. 
Alves  and  another  to  recover  money  alleged 
to  have  been  paid  by  plaintiff  as  surety  ot 
defendants.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

S.  V.  Dixoa  and  M.  a  &  O.  D.  Glvens,  for 
appellant.  Montgomery  Merritt,  for  appel- 
lees. 

PAYNTER,  J.  The  only  question  In  this 
case  is  as  to  who  bad  the  burden  of  proof. 
The  appeUant  sought  to  recover  $893  of  the 
aroeUeai  for  money  which  he  alleged  that 
be  paid  as  their  surety.    The  defendants 
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pleaded  tbst  they  had  made  to  James  S. 
Alves,  trustee,  a  deed  of  aseignment  of  all 
their  property  for  the  benefit  of  their  cred- 
itors; that  their  creditors,  including  the 
plaintiff,  signed  a  composition  agreement  to 
accept  35  per  cent  of  their  claims  in  cash, 
and  release  the  defendants  from  the  payment 
of  the  balance  of  their  claims.  In  his  re- 
ply the  plaintiff  admitted  ttiat  the  defend- 
ants made  the  assignment  of  tbehr  prc^ierty 
for  the  beiKflt  of  their  creditors;  that  ha 
had  signed  tbe  agreement;  bnt  averred  that 
when  the  paper  was  signed  tbe  defendants 
agreed  and  promised  to  pay  him  the  bal- 
ance of  his  debt,  and  that,  if  tbe  paper  did 
not  so  recite,  that  part  of  the  agreement  was 
omitted  by  oversight  or  mistafc*.  Following 
the  rule  that  the  pleadings  should  be  con- 
strued most  strongly  against  the  pleader,  it 
Is  our  opinion  that  the  averments  of  the  an- 
swer were  admitted  with  reference  to  the 
eomposition  agreemoit,  and  tiiat  tbe  plain- 
tiff sought  to  avoid  tbe  effect  of  it  by  plead- 
ing that  the  defendants  promised  to  pay  tbe 
balance  of  his  debt,  and  that  that  part  of  tlM 
agreement  was  omitted  from  tbe  writing  try 
mistake.  Under  the  Ctvll  Oode  of  Practice 
and  the  repeated  adjudication  of  this  court, 
the  burden  rests  upon  the  party  against 
whom  the  Judgment  would  go  if  do  evidence 
was  offered.  Tbe  plaintiff  having  admitted 
be  signed  the  agreement  Judgment  would 
have  gone  against  blm  unless  he  had  shown 
the  state  of  facts  pleaded  In  his  reply.  We 
are  of  the  opinion  that  the  court  properly 
ruled  that  the  burden  was  upon  the  plalntllC 
The  Judgment  is  affirmed. 


BRASHEIARS  et  al.  v.  DICKINSON  et  al.t 

(Court  of  Appeals  of  Kentucky.     Feb.  27, 

1902.) 

RDCEIVBRS— APPOINTMENT    PENDINO    ACTION 
TO  VACATE  JUDGMENT. 

The  plaintiffs  in  an  action  to  vacate  a 
Jodgment  for  the  recovery  of  land  are  not  en- 
titled to  the  appointment  of  a  receiver  to  take 
charge  of  the  land,  where  they  have  not  mnni- 
fested  a  right  to  have  tbe  }Bdgment  vacated. 

Appeal  from  circuit  court  Perry  county. 

"Not  to  be  officially  reported." 

Motion  by  R  O.  Brasbears  and  others  for 
the  appointment  of  a  receiver.  Judgment  de- 
nying motion,  and  they  appeal.    Affirmed. 

B.  O.  Brasbears,  for  appellants.  J.  J.  O. 
Back,  for  appellees. 

PAYNTER,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  court  overruling  a  motion 
to  appoint  a  receiver  to  take  (diarge  of  cer- 
tain lands.  As  we  understand  the  aver- 
ments of  tbe  petition,  an  action  was  pend- 
ing In  Uie  Perry  cirenit  court  in  which  tb« 
appellantB  sou^t  to  recover  from  appellees 
abont  1,700  acres  of  land;  and  that  the  case 
was  tried  September  28,  1898,  and  a  Judg- 
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meat  rendered  for  the  defendanta  There 
was  no  appeal  from  the  Judgment  and  the 
time  has  long  since  passed  tor  prosecnting 
one.  An  action  is  now  pending  to  vacate 
that  Jndgment,  and  it  does  not  appear  that 
the  appellants  haye  manifested  a  right  to 
have  the  Judgment  vacated.  Therefore  we 
cannot  hold  that  the  court  abused  its  dis- 
cretion In  failing  to  place  the  property  in  the 
hands  of  a  receiver;  on  the  contrary  we  are 
of  the  opinion  that  the  court  piofferlj  over- 
ruled the  motion. 
The  judgment  is  affirmed. 


BOBDBRBR  et  al.  r.  HESS  «t  ii.t 

(Court  of  Appeals  of  Kentucky.    Feb.  2Si 
1902.) 

CONSTRUCTION  OF  WILL-CONDITION  AOAINST 
ALIENATION. 

Where  testator  devised  his  entire  estate  to 
his  children,  to  be  equally  divided  among  them, 
a  proviso  "that  none  of  the  real  estate  so  de- 
vised shall  l>e  sold  until  my  yoaugest  child 
shall  be  of  lawful  age"  does  not  prohibit  any 
devisee  from  selling  nis  undivided  interest  at 
any  time;  the  purchaser  becoming  tenant  in 
common  with  the  other  devisees,  and  subject 
to  the  provision  forbidding  a  sale  of  the  land 
until  the  majority  of  the  youngest  child. 

Appeal  firom  circuit  court,  Jefferson  coun- 
ty, chancery  division. 

"To  be  officially  reported." 

Action  by  David  Roederer  and  others 
against  Charles  Roederer,  H.  C.  Hess,  and 
others,  to  settle  the  estate  of  Jacob  Roederer, 
deceased,  and  for  allotment  of  dower.  Judg- 
ment sustaining  exceptli.ns  to  report  of  sale 
of  land,  and  David  Roederer  and  others  ap- 
peal   Reversed. 

Marret  &  Marret,  J.  N.  Dembitz,  Isaac  T. 
Woodson,  and  Pryor  &  Bapinsky,  for  appel- 
lants 

HOBSON,  J.  Jacob  Roederer  died  on 
March  6,  18T9.  He  devised  the  property  in 
contest  to  his  children.  The  will  provided 
that  the  real  estate  should  not  be  sold  until 
the  youngest  child  was  of  age.  He  left  11 
children.  The  youngest  was  of  age  on  Au- 
gust 6,  1900.  Previous  to  this,  however,  one 
•f  the  sons  sold  and  conveyed,  with  general 
warranty,  his  Interest  in  the  land  to  appel- 
lant C.  Mann,  in  October,  1894,  and  shortly 
thereafter  three  of  the  other  children  con- 
veyed their  interest  to  one  of  their  brothers 
by  like  deeds.  On  August  7. 1900,  or  the  day 
after  the  youngest  child  was  of  age,  this  suit 
was  filed  for  a  sale  of  the  property  and  di- 
vision of  the  proceeds.  The  four  children 
who  had  conveyed  their  Interest  were  not 
made  parties  to  the  action,  but  their  vendees 
were.  The  court  ordered  the  property  sold. 
Appellees  purchased  it,  and  then  filed  excep- 
tions to  the  sale  on  the  groimd  that  the  title 
they  acquired  was  not  good.    The  court  sua- 
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talned  these  exceptions  and  set  adde  the 
sale.  The  ruling  of  the  court  was  based  on 
the  fact  that  four  of  the  devisees  had  sold 
and  conveyed  their  interest  In  the  land  before 
the  youngest  child  was  of  age,  and  it  was 
held  that  this  was  in  violation  of  the  provi- 
sions of  the  will.  The  will  contains  no  de- 
vise over.  The  clauses  of  the  will  referred 
to  are  In  these  words:  "I  give  and  devise 
the  residue  of  all  my  property,  real,  personaL 
and  mixed,  of  which  I  may  be  possessed  at 
the  time  of  my  death,  to  my  children  tliat 
may  be  then  llvhig,  or  may  be  afterwards 
lawfully  born  of  me  after  my  death,  to  be 
equally  divided  between  them  all:  •  •  • 
provided,  however,  that  none  of  the  real  es- 
tate so  devised  shall  be  sold  until  my  young- 
est child  shall  be  of  lawful  age."  The  thing 
la  the  mind  of  the  testator  was  the  equal  di- 
vision of  the  estate  among  his  children. 
The  restriction  on  the  sale  of  any  of  the  land 
until  the  youngest  child  was  of  age  was  aim- 
ed to  secure  this  equality.  Conditions  against 
alienation  are  strictly  construed.  Warfleld 
V.  English  (Ky.)  11  S.  W.  662;  Llndemeier 
V.  Llndemeier,  91  Ky.  264, 16  S.  W.  524.  The 
language  of  the  dause  before  us  is  entirely 
different  from  one  whereby  one  or  more  of 
the  joint  owners  of  the  property  is  prohibit- 
ed from  alienating  his  Interest  in  it  until  a 
given  date.  Young  v.  Toung  (Ky.)  49  S.  W. 
1074.  At  the  death  of  the  testator  one  of 
the  children  was  unborn.  The  provision  of 
the  will  was  designed  to  forbid  a  sale  of  the 
land  until  the  youngest  child  was  of  age,  so 
as  to  protect  the  Interest  of  the  infant  diil- 
dren,  but  no  restraint  was  imposed  opon  the 
devisees'  selling  their  interest  In  the  land. 
The  purchaser  from  them  took  their  undi- 
vided share  subject  to  the  terms  of  the  will 
forbidding  a  sale  ot  the  land  until  the  young- 
est was  of  age,  but  the  language  of  the  will 
does  not  go  further  than  this.  It  appears 
from  the  will  that  the  testator  had  made  ad- 
vancements to  two  of  his  children,  and  there 
is  nothing  In  the  will  to  indicate  that  the 
testator  Intended  to  tie  the  hands  of  the 
older  dilldren  for  something  like  21  years, 
and  prevent  them  from  disposing  of  their 
Interest  in  the  property  devised,  regardless 
of  the  necessities  which  changing  conditions 
might  bi'Iug  about.  It  must  be  presumed 
that,  if  the  testator  had  designed  to  forbid 
all  his  11  children  alienating  their  interest 
in  the  land  until  the  youngest  was  of  age.  be 
would  have  used  words  more  aptly  expressing 
this  Intention.  He  knew  that  some  of  his 
sons  before  that  time  might  be  nearly  40 
years  old.  There  appears  no  reason  for  such 
a  restriction  on  all  the  children.  The  lan- 
guage of  the  will  does  not  require  this  con- 
struction. It  goes  no  further  than  to  post- 
pone the  period  of  distribution.  The  title 
vested  in  the  devisees  Immediately,  and  this 
title  they  could  seU.  Kean  v.  TUford.  in 
Ky.  600;  Young  v.  Klnkead'a  Adm'rs,  101 
Ky.  252,  40  S.  W.  776.  By  section  490.  Ky. 
St,  the  owner  may  convey  any  Interest  la 
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landB  not  ta  the  adrerse  possession  of  an- 
other. By  section  1681,  "land  to  which  the 
defendant  has  a  legal  title  in  fee,  for  life  or 
for  term,  -whether  in  possession,  rerersion 
or  remainder,  may  be  taken  and  sold  under 
execution."  The  Interest  of  each  of  the 
children  In  this  land  was  subject  to  execu- 
tion, under  this  provision.  If  sold  under  ex- 
ecation.  It  would  pass  to  the  purchaser  sub- 
ject to  the  restrictions  of  the  will,  and  he 
■would  then  become  tenant  in  common  with 
the  other  children.  The  devisees  could  do 
directly  what  might  have  been  accomplish- 
ed throuj^  the  form  of  an  execution  or  Ju- 
dicial sale  for  debt  Their  selling  the  land 
prejudiced  no  one.  It  defeated  no  purpo8« 
of  the  testator,  and  It  Is  not  within  the  lan- 
guage or  spirit -of  the  provision  of  the  will 
forbidding  a  sale  of  the  land  until  the  ma- 
jority of  the  youngest  child. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  the  circuit  court  to  over- 
rale  the  exceptions  and  confirm  the  sale. 


LOUISVILLE  &  N.  R.  00.  v.  PBNROD'S 
ADM'R.  1 

(Court  of  Appeals  of  Kentucky.    March  7« 
1902.) 

HAILROADS-FAILURB  TO  QIVB  BIONAL.  FOR 
CROSSING— INSTRUCTIONS  TO  JURY— MAKING 
OF  CDSTOMART  NOISES  AFTER  NOTICE  OF 
PERIL  OF  DRIVER— APPELLANT  ESTOPPED 
TO  COMPLAIN  OF  INSTRUCTION  LIKE  ONE 
ASKED  BY  HIM— SECOND  APPEAlr-LAW  OF 
CASE. 

1.  Defendant  railroad  company  cannot  com- 
plain of  an  Instmction  anthorizing  the  jury  to 
find  for  plaintifl  administrator  if  they  believed 
the  death  of  his  intestate  was  caused  by  the 
failure  to  give  timely  warning  by  whistle  or 
bell  "or  other  suitable  signals"  of  the  approach 
of  a  train  to  a  street  crossing,  though  no  other 
signal  could  have  been  given  than  by  the 
•ouudine  of  the  whistle  or  bell. 

2.  It  IS  negligence  to  make  the  customary 
noisea  incident  to  the  movement  of  a  train 
where  the  servants  in  charge  have  reason  to 
apprehend  injury  therefrom  to  the  driver  of  a 
team  near  the  track,  whose  perilous  position 
they  have  discovered,  unless  it  is  reasonably 
necessary  to  do  so  for  the  protection  of  the 
property  and  lives  in  their  charge. 

3.  Appellant  cannot  complain  of  an  errone- 
ous instruction  given  on  motion  of  appellee, 
where  he  asked  an  Instruction  of  the  same  im- 
port. 

4.  In  an  action  to  recover  damages  for  a 
death  alleged  to  have  resulted  from  the  failure 
to  give  a  signal  of  the  approach  of  a  train  to 
a  crossing  an  instruction  as  to  punitive  dam- 
ages was  proper,  the  degree  of  toe  negligence, 
if  any,  being  for  the  jury. 

5.  Upon  a  second  appeal  the  opinion  of  the 
court  on  the  former  appeal  is  the  law  of  the 
cose. 

Dn  Relle  and  O'Rear,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Hopkins  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  John  Pen- 
rod  against  the  IiouisvlUe  &  Nashville  Rail- 
road Company  to  recover  damages  for  the 


'  Reported  by  Edward  W.  Hlnes,  Esq.,  of  tlia  Frank- 
tort  bar,  and  formerly  state  reporter. 


death  of  plalntUTs  intestate.    Judgment  far 
plaintiff,  and  defoidant  appeals.    Affirmed. 
For  former  report,  see  66  S.  W.  1. 

Gordon  &  Qordon,  B.  W.  Hlnes,  and  B.  D. 
Warfield,  for  appellant     a  J.  Waddill,  for 

appellee. 

PAYNTBR,  J.  This  Is  the  second  appeal 
in  this  case.  56  S.  W.  1.  On  the  former 
appeal  the  court  held  that  under  the  peti- 
tion the  plaintiff,  if  entitled  to  recover  at 
all,  could  only  do  so  because  there  was  neg- 
ligence In  letting  off  steam  or  blowing  the 
whistle,  thus  causing  the  team  to  take  fright 
and  run  away.  It  held  that  the  petition  did 
not  authorize  the  question  to  be  submitted 
to  the  Jury  as  to  whether  the  train  came  up 
quietly,  and  without  proper  signals  of  Its  ap- 
proach, so  that  the  driver  was  without  warn- 
ing of  the  danger;  but  held  that  on  the  re- 
turn of  the  case  an  amendment  should  be 
permitted  to  be  filed  embodying  such  aver- 
ments. The  plaintiff  filed  an  amendment 
In  which  it  is  averred  that  in  addition  to 
the  negligent  acts  set  forth  in  the  original 
petition  and  amendment  and  as  concurrent 
acta  of  negligence,  the  defendant's  agents 
and  servants  In  charge  of  the  engine  and 
train  negligently  caused  the  same  to  run 
within  the  city,  and  to  approach  Broadway 
street  crossing  and  the  place  where  the  dece- 
dent and  his  team  were,  slowly,  quietly, 
noiselessly,  and  without  ringing  a  bell  or 
sounding  of  a  whistle,  and  without  giving 
any  signal  or  warning  of  any  kind;  that  the 
train  was  an  extra  freight  coming  from  the 
north,  some  10  minutes  before  a  passenger 
train  was  due  from  the  south;  that  it  came 
In  unexpectedly,  and  not  on  schedule  time; 
that  it  ran  through  the  city  without  ringing 
n  bell,  or  sounding  tlie  whistle,  or  giving  any 
signal  of  Its  approach;  that  It  ran  to  Broad- 
way street,  in  close  proximity  to  the  dece- 
dent and  his  team,  with  steam  shut  off,  with- 
out giving  any  warning  by  bell  or  whistle 
or  otherwise;  that  It  stoi^d  near  the  dece- 
dent and  his  team,  when  It  negligently 
sounded  its  whistle,  and  emitted  great  quan- 
tity of  steam,  with  the  knowledge  at  the 
time  and  prior  thereto  on  defendant's  part 
of  the  presence  and  peril  of  the  decedent; 
that  the  negligent  acts  stated  caused  the 
team  to  take  fright  and  mn  away,  whereby 
the  plaintiff's  Intestate  was  Instantly  killed. 
Several  witnesses  were  Introduced,  who  did 
not  testify  on  the  former  trial,  whose  testi- 
mony tended  to  support  the  averments  that 
the  train  did  not  give  any  signal  or  warning 
of  its  approach  to  the  city  or  at  the  station 
or  the  Broadway  street  crossing;  that  it 
drew  up  near  to  Broadway  croeshig,  near 
which  the  plaintifCs  Intestate  was  unloading 
coal  from  a  wagon  to  which  the  horses  were 
attached;  that  upon  stopping  the  engine 
gave  some  loud  whistles,  and  let  off  a  great 
quantity  of  steam,  and  began  to  back,  thus 
causing  the  horses  to  run  away.  There  was 
some  testimony  ten&^'''8  ^  Bhoir  IJhat 
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at  ttiose  1b  ebaize  of  the  englae  were  look- 
ing out  In  such  a  way  tliat  tbey  could  not 
hare  helped  seeing 'the  position  of  the  dece- 
dent, and  therefore  made  themselves  aware 
of  Us  perilous  post  :lon,  If  It  was  so. 

Under  the  instructions  of  the  court,  the 
jury  was  not  authorized  to  find  for  the  plain- 
tiff, because  of  any  noise,  usual  or  unusual, 
in  blowing  the  whistle  or  in  letting  steam 
escape.  The  court  gave  eight  instructions. 
N'os.  1  and  S  on  motion  of  the  plaintiff,  2 
and  4  on  Its  own  motion,  3,  5,  6,  and  7  on 
motion  of  the  defendant  Under  instruction 
No.  1  the  jury  could  only  find  against  de- 
fendant if  it  believed  from  the  evidence  that 
the  defendant  failed  to  give  reasonable  and 
timely  warning  by  ringing  its  bell,  or  sound- 
ing Its  whistle,  or  by  giving  other  suitable 
signals  of  Its  approach  to  the.  Broadway 
street  crossing,  and  that.  If  the  death  of 
Penrod  resulted  from  such  fallare.  It  could 
not  BO  find  If  be  knew  or  had  reason  to  know 
of  the  train's  approach  to  the  crossing  In 
time  to  have  saved  himself  by  the  exercise 
of  ordinary  care  for  bis  own  safety.  It  la 
urged  that  the  words  "other  suitable  sig- 
nals" should  not  have  been  in  the  instruc- 
tion, as  there'  was  but  two  ways  to  give 
warning  of  the  train's  approach,  and  that 
was  by  bell  or  whistle.  The  instruction  fol- 
lows the  language  of  the  former  opinion  with 
reference  to  the  method  to  be  employed  by 
those  in  charge  of  the  train  in  giving  warn- 
ing of  its  approach.  If  the  words  in  quee- 
tion  bad  any  effect  one  way  or  the  other, 
their  use  was  beneficial  to  the  defendant, 
because,  under  the  Instruction,  if  the  train 
gave  any  kind  of  axiltable  signals,  whether 
by  bell,  whistle,  or  otherwise,  it  was  not 
guilty  of  negligence.  No.  2  is  criticised  be- 
cause it  Is  claimed  that  it  assumes  that  Pen- 
rod's  peril  was  discovered  by  those  in  charge 
of  the  train,  and  that  it  assumed  that  a 
recovery  might  be  had  "if  any  person  on  the 
train  saw  Penrod's  peril."  It  is  therefore 
criticised  because  it  is  claimed  that  it  as- 
sumed that  there  may  have  been  some  oth«r 
care  for  the  safety  of  Penrod  which  the  serr- 
ants  of  the  train  might  have  used  in  addi- 
tion to  giving  the  rignals  of  the  approach  of 
the  train.  As  we  understand  the  instruc- 
tion, there  is  no  assumption  of  fact  in  it. 
The  facts  upon  which  the  instruction  was 
predicated  were  not  assumed,  but  the  ques- 
tion as  to  whether  they  existed  was  submit- 
ted to  the  jury.  The  use  of  the  words, 
"agents  or  servants  in  charge  of  the  train," 
In  the  instruction,  are  such  as  are  usually 
employed  in  istructlons  in  cases  like  the  one 
under  consid«ratlon.  These  words  were  used 
In  the  instructioos  which  the  court  gave  on 
its  own  motion,  and  were  substantially  used 
when  necessary  in  the  instructions  offered 
by  the  plaintiff  and  defendant  The  words 
"defendant's  ag«>ts  and  servants"  are  used 
in  Now  5  given  on  moti<»i  of  defendant 
When  the  court  said  In  the  instruction, 
"failed  to  give  any  signals  of  warning  of  its 


approach,"  it  certainly  did  not  ptejndice  the 
rights  of  defendant,  because  the  jury  under 
that  Instruction  could  not  have  found  that 
the  defendant  was  guilty  of  negligence  if  it 
gave  any  signals.  Over  the  objection  of  tbe 
parties,  the  court  gave  instruction.  Now  4. 
which  reads  as  follows:  "Tbe  court  in- 
structs the  jury  that  defendants  agents  or 
servants  in  charge  of  the  train  had  the  right 
to  make  the  usual  and  customary  noises  and 
proper  and  necessary  signals  incident  to  the 
movement  of  the  train;  and  if  tbe  jury  be- 
lieves from  the  evidence  that  said  horses 
took  fright  which  caused  the  loss  of  F«i- 
rod's  life,  by  the  acts  of  defendant's  agents 
or  servants  in  blowing  the  whistle  or  caus- 
ing the  escape  of  steam,  they  must  find  for 
the  defendant  if  they  belie  e  from  tbe  evi- 
dence that  said  blowing  of  the  whistle  and 
escape  of  steam  was  usual,  necessary,  and 
proper  in  the  handling  and  movement  of  the 
train,  unless  they  further  believe  that  said 
agents  or  servants  at  the  time  saw  or  knew 
the  perilous  position  of  Penrod,  if  perilous, 
and  had  reason  to  apprehend  that  injury 
would  result  to  him  If  such  noises  <m-  sig- 
nals were  made;  in  such  case  said  signals 
and  escape  of  steam  was  improper,  unless 
same  was  then  necessary,  or  reasonably  nec- 
essary, for  the  protection  of  the  property 
and  lives  la  their  charge."  Before  Instrae- 
tlon  Na  4  was  given  I9  the  eoort,  tbe  ap- 
pellant offered  a  series  of  iBstmctlons,  among 
which  is  "P."  It  reads  as  follows:  "Tbe 
court  instructs  the  jury  that  the  defendant's 
agents  or  servants  in  charge  of  tke  engine 
had  the  rig^t  to  make  the  nsnal  and  ens- 
toniary  noises  and  proper  and  necessary  sig- 
nals incident  to  the  movement  of  the  train, 
and  if  the  jury  believe  from  the  evidence 
that  said  horses  took  fright,  ran  atoay,  aad 
thereby  caused  thM  death  of  John  Penrod,  bj 
the  acts  of  defendant's  agents  or  servants  in 
blowUig  the  whistle  or  causing  the  escape  of 
steam,  they  must  find  for  the  defendant  it 
they  believe  from  the  evidence  that  said 
blowing  of  the  whisUe  or  escape  of  steam 
was  usual,  necessary,  and  proper  in  tbe 
handling  and  nutmagevunt  of  tbe  train,  on 
less  they  should  farther  believe  from  Vie  evi- 
dence that  said  agents  or  servants  at  the 
time  saw  or  knew  the  perilous  position  of 
Penrod,  if  perilous,  and  had  reason  to  ap- 
prehend that  Injury  would  result  to  him  if 
such  noises  or  signals  were  made.  In  suck 
case  such  signals  and  escape  of  steam  were 
Improper,  unless  same  were  necessary,  <v 
reasonably  necessary,  for  the  protection  «t 
the  property  and  lives  in  their  charge."  The 
imderscoriug  is  ours,  and  which  suggests  the 
words  which  are  used  in  that  which  are  not 
used  in  tbe  other.  The  instructions  are 
practically  tbe  same.  The  change  in  the 
phraseology  had  not  farvited  criticism  ftvm 
counsd  for  appellant  This  instructioa  was 
given  for  tbe  benefit  of  the  appellant,  and  to 
present  the  view  of  the  law  which  was  ex- 
pressed by  it  in  instruction  "F,"  which  tt 
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offered.  In  It  tbe  court  told  the  Jury  that 
those  io  cbarge  of  tbe  train  had  the  right 
to  make  the  usual  and  customary  noises  and 
proper  and  accessary  signals  Incident  to  the 
movement  of  the  traiu;  and,  alUipugh  those 
In  charge  of  tbe  train  may  have  seen  and 
known  of  the  perilous  position  of  Fenrod, 
and  bad  reason  to  apprehend  that  Injury 
would  result  to  him  if  such  noises  or  sig- 
nals were  made,  still  they  had  the  right  to 
mal^a  them  with  such  knowledge  If  it  was 
necessary  or  reasonably  necessary  for  the 
protection  of  the  property  and  Uvea  In  th^ 
charge.  If  they  discovered  hla  perilous  po- 
sition, and  had  reason  to  apprehend  that  In- 
jury would  result  to  blm  If  such  noises  or 
aignals  were  made,  it  wae  negligent  to  do 
60,  unless  It  was  necessary,  or  reasonably 
necessary,  for  the  protection  of  the  property 
and  lives  in  their  charge.  This  is  the  law, 
becauae,  if  those  In  cbarge  of  tbe  train 
should  discover  tbe  perilous  position  of  one 
rldiug  or  driving  a  frightened  horse,  and 
then  would  unnecessarily  blow  the  whistle  or 
ring  tbe  bell,  and  thus  cause  It  to  run  away, 
it  would  certainly  be  gross  negligence  on  their 
part  This  waa  the  idea  which  the  court  and 
attorneys  for  appellant  bad  of  tbe  law  when 
the  case  was  tried.  It  is  a  well-settled  rule 
that,  although  the  court  may  have  given  an 
c>rroneous  Instruction,  stlli,  if  the  complain- 
ing party  offered  one  of  the  same  import, 
this  court  will  not  reverse  tbe  case  because 
of  the  erroneous  Instruction.  First  Nat 
Bank  v.  Germanla  Safety  Vault  &  Trust  Co. 
<Ky.)  66  S.  W.  716;  Insurance  Co.  v.  Hughes' 
Adm'r  (Ky.)  60  S.  W.  850. 

The  question  of  contributory  negligence 
was  fully  submitted  by  Instructions  Nos.  5 
and  7.  Instruction  Xo.  7  was  given  by  rea- 
son of  the  former  opinion  in  this  case.  It  is 
insisted  that  the  court  erred  in  giving  In- 
structions authorizing  the  jury  to  award 
punitive  damages.  In  response  to  this  we 
quote  Eskrldge  v.  Railroad  Co.,  8D  Ky.  367, 
12  S.  W.  680,  where  the  court  said:  "It  Is 
tbe  policy  of  tbe  law,  as  baa  been  often  held 
by  this  court,  to  treat  the  duty  of  those  In 
cbarge  of  a  railroad  train  to  give  timely  and 
aufAclent  warnUig  of  Us  approach  to  the 
crossing  of  a  public  road  as  imperative,  and 
a  failure  to  perform  It  Is  in  legal  contempla- 
tion negligence,  tbe  degree  of  which  depends 
upon  tbe  facts  and  circumstances  of  each 
case,  to  be  determined  by  the  jury."  In  the 
former  opinion  this  court  expressly  said  that 
tbe  plaintiff  might  file  an  amended  i>etltion 
containing  tbe  averments  alleging  tbe 
grounds  upon  which  a  recovery  was  based 
In  this  action.  Tbe  pleadings  and  proof 
make  such  a  case  for  tbe  jury  as  this  court 
said  should  be  submitted  to  it,  and  which 
was  done.  Tbe  opinion  Is  the  law  of  tbe 
case,  whether  or  not  It  correctly  announced 
tbe  rule  which  should  govern.  Tbe  doctrhie 
of  stare  decisis  should  be  respected  In  this 
BM  In  other  cases.  When  the  facts  authorize 
the  aabmisaion  ol  a  oaae  like  this  to  a  Jury, 


this  court  has  no  more  right  to  say  what  the 
verdict  should  be  than  the  jury  has  to  say  to 
this  court  what  principles  of  law  should  be 
applied  by  It  to  the  facta  submitted  in  evi- 
dence. The  only  seeming  qualification  to 
this  general  principle  is  that  the  court  may 
set  aside  the  verdict  when  it  Is  flagrantly 
against  the  weight  of  the  evidence,  or  grant 
a  new  trial  where  the  verdict  Is  so  excessive 
as  to  Indicate  It  was  given  as  a  result  of 
passion  or  prejudice.  For  none  of  these  rea- 
sons can  we  say  that  tbe  appellant  Is  enti- 
tled to  a  new  trial. 
The  Judgment  Is  affirmed. 

DU  RKLLE  and  O'REAR,  3J.,  dissenting. 


FRASTJRB  T.  McGUIRB.i 

(Court  of  Appeals  of  Kentucky.  Feb.  26, 

1902.) 

HUSBAND    AND    WIFE— VALIDITY    OF    WIPE'S 
DEED— ESTOPPEL  TO  PLEAD  DURESS. 

Where  plaintiff  solicited  defendant  to  buy 
her  land  froai  ose  to  whom  her  hnaband  had 
■old  it,  aud  to  whom  she  and  the  husband 
jointly  had  executed  a  title  bond,  aereeing  to 
execute  to  him  a  deed  It  be  wonld  buy  the 
land,  which  he  did,  pajriug  to  plaintiff  a  small 
part  of  the  purchase  price,  plaintiff  is  estopped 
to  claim  that  tbe  was  forced  by  the  threats 
of  her  bnsbaud  to  sign  either  the  title  bond  to 
defendant's  vendor,  or  the  deed  which  she  and 
her  husband  jointly  executed  to  defendant; 
defendant  being  ignorant  of  any  duress. 

Appeal  from  circuit  court  Floyd  county. 

"Not  to  be  officially  r^;>orted." 

Acticm  by  Julia  E.  Frasnre  against  S.  W. 
McGulre  to  quiet  title  to  land.  Judgment 
for  defendant,  and  plaintiff  appeals.  Affirm- 
ed. 

May  &  May,  for  appellant,  Jamea  Ooble, 
for  appellee. 

O'BGAR,  J.  Appellant  owned  by  lnta»- 
itance  an  imdlvlded  one-tenth  of  a  farm  in 
Floyd  county.  Her  Interest  waa  worth  ft'om 
$200  to  $500.  She  claims  that  her  husband 
sold  It  to  one  Hatfield,  and  be  sold  It  to  ap- 
pellee. She  did  not  convey  to  Hatfield,  but 
executed  a  bond  for  tltie,  in  which  her  hus- 
band joined.  This  was  October  8,  1887. 
Tbe  consideration  was  $200  paid.  Sbe  ad- 
mits signing  the  bond,  but  claims  that  It 
was  procured  by  ttie  fraud  and  misrepre- 
sentation of  her  husband  and  Hatfield.  Tbe 
following  February  sbe  and  her  husband 
joined  In  a  deed  conveying  the  land  to  ap- 
pellee, tbe  vendee  of  Hatfield.  Appellee 
claims  she  Induced  blm  to  buy  from  Hat- 
field, agreeing  to  sign  tbe  deed  If  be  would, 
and  that  thereupon  he  paid  her  $15  and  paid 
Hatfield  $105.  Sbe  says  sbe  was  forced  to 
sign  the  deed  by  the  threats  of  her  husband. 
She  denies  having  received  $10  of  the  money 
paid  by  appellee,  and  says  that  she  went 
after  and  received  the  other  $5  because  her 
husband  threatened  her  violence  If  sbe  re- 

'  Reportad  by  Edward  W.  Hlnei,  TSan.fOt  Um  naak> 
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fused.  She  brought  this  suit  about  12  years 
after  making  the  deed  to  appellee,  in  whlcb 
she  seeks  to  recover  the  land  and  Its  rents. 
The  proof  Is  somewhat  conflicting,  but  the 
weight  of  it  seems  to  us  to  be  that  appel- 
lant wrote  appellee,  soliciting  him  to  buy 
the  land  from  Hatfield,  agreeing  to  execute 
to  him  a  deed  If  be  would  buy  it;  tbat  she 
signed  and  acknowledged  the  deed,  and  aft- 
erwards received  some  small  part  of  the  pur- 
chase money  from  appellee;  that,  if  she 
was  forced  by  the  threats  of  her  husband  to 
sign  either  the  bond  or  deed,  appellee,  who 
Is  her  brother-in-law,  was  in  entire  ignorance 
of  It  From  these  facta  we  conclude  tbat 
appellant  was  estopped  from-  claiming  that 
the  sale  and  conveyance  to  appellee  were  not 
effectual  to  pass  her  title. 

Such  having  been  the  Judgment  of  the  cir- 
cuit court,  It  is  affirmed. 


COMMONWEALTH  r.  BAVARIAN  BREW- 
ING CO.  et  al.i 

(Court  of  Appeals  of  Kentucky.    March  7, 
1902.) 

CONSPIRACY— COMBINATION  OF  UANUFACTTIItp 

BR8  TO  RAISE  THE  PRICE  OF  BBBR-CON- 

8TITUTI0NALITY   OF   STATUTE. 

1.  Ky.  St  (  3915,  providing  for  the  punish- 
ment of  any  coTporation  or  person  who  shall 
"become  a  member  of,  or  a  party  to,  or  in  any 
way  interested  in  any  pool,  tnist,  combine, 
agreement,  confederation  or  understanding, 
•  ♦  •  for  the  purpose  of  regulating  or  con- 
trolling or  fixing  the  price  of  any  merchandise, 
mannfactured  article,  or  property  of  any  kind, 
though  it  forbids  combinations  to  fix  prices, 
without  regard  to  the  value  of  the  property, 
does  not  violate  Const.  {  198,  providing  that  it 
shall  be  the  duty  of  the  general  assembly  "to 
enact  such  laws  as  may  be  uecessary  to  pre- 
vent all  trusts,  pools,  combinations  or  other 
organizations  from  combining  to  depreciate  be- 
low its  real  value  any  article,  or  to  eniiance 
the  cost  of  any  article  above  its  real  value." 

2.  A  combination  of  a  number  of  brewers  to 
raise  tlie  price  of  beer  to  the  extent  of  the 
amount  of  the  war  tax  tiiereon  was  a  violation 
of  the  statute,  though  it  had  for  its  purpose 
the  raising  of  the  price  of  an  intoxicant  the  in- 
creased use  of  which  the  law  does  not  favor. 

Barnam,  J.,  dissenting. 

Appeal  from  circuit  court  Kenton  county. 

"To  be  oflicially  reported." 

An  Indictment  against  the  Bavarian  Brew- 
ing Company  and  others  for  combining  to 
raise  the  price  of  beer  was  dismissed,  and 
tbe  commonwealth  appeals.    Reversed. 

D.  A.  Glenn  and  R.  J.  Breckinridge,  for 
tbe  Commonwealth.  H.  R.  Probasco,  Geo. 
Washington,  B.  F.  GrazianI,  and  J.  L.  Ellis- 
ton,  for  appellees. 

HOBSON,  J.  As  a  part  of  the  war  tax 
levied  by  tbe  congress  of  the  United  States 
during  the  war  with  Spain  a  tax  of  $1  per 
barrel  was  imposed  on  beer.  Appellees, 
who  are  brewers  of  Cincinnati,  Covington, 

'Reporwd  b7  Edward  W.  Hlnw,  BSQ..ot  the  Frank- 
tort  bar.  and  formerly  state  reporter. 


and  Newport,  then  by  agreement  raised  the 
price  of  beer  $1  per  barrel,  and  sent  out  the 
following:  "Special  Notice  to  the  Patrons  of 
the  Brewers  of  Cincinnati,  Covington,  and 
Newport:  We,  the  undersigned  brewers  of 
Cincinnati,  Covington,  and  Newport  hereby 
notify  our  respective  patrons  that  owing  to 
the  heavy  additional  war  tax  imposed  upon 
beer,  the  price  of  keg  beer  to  the  trade  will 
be  Increased  at  the  rate  of  ^1.00  (one  dollan 
per  barrel,  and  the  price  of  bottle  beer  will 
be  advanced  at  the  rate  of  ten  cents  per 
dozen  quarts  and  five  cents  per  dozen  pints, 
and  that  such  advance  will  take  effect  after 
midnight  the  27th  day  of  June.  1898.  This 
Increase  covers  the  additional  tax  only,  and 
we  do  not  ask  the  trade  to  share  tbe  ad- 
vance in  price  of  brewing  material,  which 
In  some  instances  amounts  to  more  than 
aeventy-flve  cents  per  barrel."  This  notice 
was  signed  by  each  of  the  25  parties  to  tbe 
arrangement  They  were  indicted  for  tIo- 
latlng  section  3915,  Ky.  St:  "Tbat  M  any 
corporation  under  the  laws  of  Kentucky,  or 
under  the  laws  of  any  other  state  or  cmm- 
try,  for  transacting  or  conducting  any  kind 
of  business  In  this  state,  or  any  partnership, 
company,  firm  or  Individual,  or  other  asso- 
ciation of  persons,  shall  create,  establish, 
organize  or  enter  Into,  or  become  a  member 
of,  or  a  party  to,  or  in  any  way  Interested 
In  any  pool,  trust,  combine,  agreement  con- 
federation or  understanding  with  any  other 
corporation,  partnership,  Individual  or  per- 
son, or  association  aof  persons,  for  the  pur- 
pose of  regulating  or  controlling  or  fixing 
the  pri^e  of  any  merchandise,  manufactured 
articles,  or  property  of  any  kind,  or  shall 
enter  into,  become  a  member  of,  or  party  to 
or  in  any  way  interested  in  any  pool,  agree- 
ment contract  understanding,  combination 
or  confederation,  having  for  its  object  the 
fixing,  or  in  any  way  limiting  the  amount 
or  quantity  of  any  article  of  property,  com- 
modity or  merchandise,  to  l>e  produced  or 
manufactured,  mined,  bought  or  sold,  shall 
be  deemed  guilty  of  the  crime  of  conspiracy, 
and  punished  therefor  as  provided  in  the 
subsequent  sections  of  this  act"  The  evi- 
dence introduced  on  the  trial  established  the 
making  of  tbe  agreement  the  sending  out 
of  the  notice,  and  the  advance  in  the  price 
of  beer  by  appellees  according  to  its  terms. 
At  tbe  conclusion  of  tbe  evidence  the  court 
peremptorily  instructed  the  Jury  to  find  for 
the  defendants,  and  the  commonwealth  has 
appealed. 

It  Is  earnestly  argued  that  the  statute  is 
in  conflict  with  section  198  of  the  constitu- 
tion: ."It  shall  be  tbe  duty  of  the  general 
assembly  from  time  to  time  as  necessity  may 
require  to  enact  such  laws  as  may  be  nec- 
essary to  prevent  all  trusts,  pools,  combina- 
tions or  other  organizations  from  combining 
to  depreciate  below  its  real  value  any  arti- 
cle, or  to  enhance  the  cost  of  any  article 
above  Its  real  value."  It  is  insisted  that 
the  thing  forbidden  by  the  constitDtlon  is 
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the  combination  to  depreciate  an  article  be- 
low Its  real  value,  or  to  enhance  Its  cost 
aboTe  Its  real  ralne,  and  that  tbe  statute  is 
in  conflict  wltti  the  constitution  In  so  far  as 
It  ignores  the  real  value  of  the  property  and 
forbids  combinations  to  fix  prices  witbout 
regard  to  the  value  of  the  property.  It  is 
urged  that,  the  government  having  imposed 
a  tax  of  $1  a  barrel  on  beer,  this  added  that 
much  to  the  value  of  the  beer,  and  the  com- 
bination of  the  appellees  to  this  end  was  not 
in  violation  of  the  constitutional  rule.  In 
Com.  V.  Orinstead  (Ky.)  65  S.  W.  720,  this 
precise  question  was  decided.  It  was  there 
held  that  the  statute  is  not  In  conflict  with 
the  constitution,  and,  upon  a  reconsideration 
of  the  subject,  we  adhere  to  the  rule  there 
laid  down.  It  is  also  maintained  that  the 
tax  was  something  unforeseen,  which  nei- 
ther the  brewers  nor  any  one  else  could  an- 
ticipate; that  It  came  as  a  war  measure, 
deemed  of  necessity  by  the  federal  congress, 
and  that  the  arrangement  was  only  for  an 
advance  on  beo'  to  the  extent  of  the  tax, 
80  that  beer  which  had  sold  for  two,  four, 
and  six  dollars  a  barrel  was  thereafter  sold 
at  three,  five,  and  seven  dollars.  It  is  said 
that  this  was  not  an  agreement  fixing  or 
regulating  or  controlling  the  price  of  beer, 
but  a  simple  raise  to  meet  a  business  neces'- 
■ity,  and  that  It  was  reasonable.  The  pur- 
pose of  the  arrangement  is  not  difficult  to 
see.  Its  aim  was  to  throw  upon  the  pur- 
chaser the  entire  burden  of  the  tax,  and 
exempt  the  brewers  from  bearing  any  part 
of  it.  The  agreement  to  this  end  by  the  25 
establishments  making  beer  had  the  effect 
to  advance  the  price  of  beer  $1  a  barrel.  As 
to  whether  the  purchasers  of  the  beer  sus- 
tained this  loss  or  made  an  advance  in  price 
to  the  consumer,  to  throw  the  burden  of  the 
tax  on  him,  the  record  does  not  show.  The 
statute  forbids  any  arrangement,  agreement, 
or  understanding  for  the  purpose  of  regu- 
lating or  controlling  or  fixing  the  price  of 
any  merchandise  or  property  of  any  kind. 
The  fact  that  there  was  a  horizontal  raise 
of  the  same  amount  on  all  classes  of  beer. 
Irrespective  of  the  price  at  which  It  had 
been  selling,  does  not  seem  to  us  any  more 
to  take  the  case  out  of  the  operation  of  the 
statute  than  if  the  agreement  had  been  to 
raise  some  grades  in  price  more  than  others. 
The  purpose  of  the  'statute  is  to  forbid  Su  ' 
combinations  to  regulate,  fix,  or  control 
prices,  and  to  leave  prices  to  be  regulated 
entirely  by  the  law  of  supply  and  demand. 
The  arrangement  in  question  entirely  de- 
feated this  purpose.  If  it  had  not  been 
made,  some  manufacturers,  who  had  not  as 
many  customers  as  they  desired,  might  have 
endeavored  to  increase  their  trade  by  divid- 
ing the  tax  burden  with  their  customers.  It 
Is  a  matter  of  common  knowledge  that  when 
an  article  cannot  be  sold  above  a  certain 
price,  and  the  retailer  cannot  handle  It  un- 
less It  is  sold  to  him  at  a  reduced  price, 
manufacturers  sometimes  cut  their  prices  to 


a  smaller  margin  of  profit  rather  than  give 
up  the  trade  entirely.  The  purpose  of  the 
agreement  before  us  was  to  prevent  any  cut 
in  the  prices  of  the  manufacturers.  It  had 
the  effect  to  regulate  and  control  prices,  as 
it  was  designed  to  do,  and  was  in  our  Judg- 
ment a  violation  of  the  statute. 

It  is  also  earnestly  maintained  that  the 
combination,  having  for  its  purpose  the  rais- 
ing of  the  price  of  beer,  was  not  illegal,  for 
the  reason  that  the  cheaper  the  drink  the 
more  of  it  will  be  used,  and  the  law  does 
not  favor  the  increased  use  of  intoxicants. 
But  the  statute  makes  no  such  exception. 
It  makes  unlawful,  and  undertakes  to  pun- 
ish, all  agreements  for  the  purpose  of  con- 
trolling the  prices  of  any  article.  The  leg- 
islature has  thus  defined  the  offense,  and  the  / 
court  must  enforce  the  law  "as  it  finds  <_f       J 

Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 

BURNAH,  J.,  dissentinig. 


PULASKI  COUNTY  v.  ELROD  et  al.» 

(Court  of  Appeals  of  Kentucky.    March  4, 

lfi02.) 

SHBKIPFa-LtABILITY   ON   BOND— PAILURB  TO 

PAY  OVER  UNEXPENDED  AMOUNT 

OF  ROAD  TAX. 

A  sheriff  was  bound  to  pay  over  to  the 

county  treasurer  the  unexpeuded  amount  of  a 

road  tax  in  his  hands  upon  an  order  by  the 

fiscal  court  requiring  him  to  do  so;  and  for  his 

failure  to  do  so  he  is  liable  on  his  bond. 

Appeal  from  circuit  court,  Pulaski  county. 

"Not  to  be  officially  reported." 

Action  by  Pulaski  county  against  Walter 
Blrod  and  others  on  the  bond  of  Walter 
lElrod  as  sheriff.  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

6.  W.  Sbadoan,  for  appellant  Jas.  Den- 
ton and  H.  S.  Robinson,  for  appellees. 

DU  RBLLE,  J.  Pulaski  county  instituted 
an  action  against  Elrod,  as  sheriff  of  Pulaski 
county,  and  the  sureties  on  his  official  bond, 
to  compel  a  settlement  of  his  accounts  of  re- 
ceipts and  disbursements  of  a  "road  tax  or 
fund,"  alleging  the  amount  received  by  him 
during  the  year  1897;  that  there  were  out- 
standing "road  orders  or  certificates"  or- 
dered by  the  fiscal  court  to  be  paid  out  of 
the  road  fund  for  that  year,  the  amount  of 
which  was  unknown,  and  which  Elrod  had 
refused  to  pay;  that  commissioners  bad  been 
appointed  to  make  settlement  of  his  ac- 
count as  to  the  road  fund,  but  that,  owing 
to  a  difference  as  to  the  amount  of  the  com- 
mission to  be  allowed  him,  he  had  refused 
to  complete  the  settlement;  that,  if  the  set- 
tlement were  completed,  he  would  be  found 
owing  the  county  a  considerable  amount. 
The  prayer  was  that  a  settlement  be  com- 
pelled, and  for  a  Judgment  for  the  amount 
found   due   thereon.    An   amended   petltiMi 
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was  flied,  aXI»giag  the  full  amount  collected 
on  the  road  tax  to  be  ^180.45;  that  be  paid 
oat  on  road  orders  ^3,605.47;  that,  after 
crediting  blm  with  his  commiBBlon  for  col- 
lection and  distribution,  tliere  was  a  bal- 
ance due  to  the  county  of  $317.75;  tliat  tbe 
treasurer  of  the  county  bad  been,  by  order 
of  tbe  fiscal  court,  ordered  and  directed  to 
malce  demand  and  collect  tbat  amount,  and 
bad  made  demand,  but  payment  bad  been  re- 
fused. Tbe  Judgment  prayed  was  for  $317.- 
75,  with  interest.  A  demurrer  to  tbe  peti- 
tion as  amended  was  sustained. 

Counsel  for  a^^dlees  assumes  tbat  tbe 
action  Is  by  tbe  county  to  recoyer  the 
amounts  ordered  to  be  paid  oat  of  tbe  road 
tax  upon  claims.  We  do  not  so  understand 
tbe  petition  as  amended.  Tbe  action  is  for 
the  amount  which  be  was  ordered  by  tbe 
fiscal  court  to  pay  tbe  county  treasurer. 
Whether  the  original  petition  was  in  pursu- 
ance of  tbe  itroper  mode  to  compel  a  set- 
tlement need  not  be  considered,  as  that  re- 
lief seems  abandoned.  But  It  seems  clear 
tbat,  if  the  averments  of  the  amendment 
are  true,  the  sheriff  was  bound  to  pay  over 
to  tbe  county  treasurer  tbe  unexpended 
amount  of  the  road  tax  in  bis  bands  upon 
tbe  order  alleged  to  have  been  made  by  tbe 
fiscal  court  We  think,  therefore,  that  the 
petition  states  a  cause  of  action,  and  tbe 
judgment  is  reversed,  with  directions  to 
set  aside  the  order  sustaining  the  demur- 
rer, and  for  further  proceedings  consistent 
herewith. 


ILLINOIS  CENT.  H.  CO.  r.  GHOIiSON 

et  al.i 

(Court  of  Appeals  of  Keutuclcy.    Mardi  4, 
1902.) 

RAILROADS— NEOLIOKNT  KILLINO  OT  STOCK- 
PRESUMPTION    OF     NEGLIGENCE— REBUT- 
TAL—PEREMPTORY    INSTRUCTION. 

Where  the  nncontradioted  and  onimpeach- 
ed  testimony  of  the  servants  in  charge  of  a 
train  by  which  mules  were  (rtruclc  and  killed 
showed  that  the  males  conid  not  have  been 
seen  in  time  to  prevent  the  injury,  the  presump- 
tion of  nej^Iigence  on  the  i>art  of  the  railroad 
company  was  overcome;  and  the  fact  that  two 
or  three  days  after  the  accident  tracks  of 
mules  were  seen,  which,  if  they  were  tbe 
tracks  of  the  mules  killed,  and  made  just  be- 
fore the  killing,  tended  to  show  that  the  mules 
could  have  been  seen  in  time  to  prevent  tlie 
injuiT',  did  not  tend  to  prove  negligence,  as 
horses  and  muies  were  permitted  to  run  at 
large  in  great  numbers  m  that  section,  and 
the  jury  would  not  have  boon  authorized  to 
infer  that  the  tracks  in  question  were  made 
by  the  moles  killed,  or  just  i)efore  they  were 
killed;  and  therefore  a  peremptory  instruc- 
tion to  find  for  defendant  railroad  company 
should  liave  been  given. 

Appeal  from  circuit  court,  Ballard  county. 

"Not  to  be  officially  reported." 

Action  by  R.  L.  Gholson  and  Lloyd  Gbol- 
son  against  the  Illinois  Central  Railroad  Com- 
pany to  recover  damages  for  tbe  negligent 

>  Reported  by  Edward  W.  Hloes,  Esq..  ot  the  Frank- 
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killing^  of  live  Stock.    Judgment  for  plalnttSs. 
and  defendant  appeals.    Reversed. 

Oorbett  ft  White  and  Pirtle  ft  Ttabne,  for 
appellant.  Shelbonme  ft  Kane,  for  appel- 
lees. 

O'REAR,  J.  Appellees  brought  tliis  suit 
■gainst  api>ellant  railroad  company  to  recov- 
er for  tbe  negligent  killing  of  a  number 
of  mules  by  Its  railroad  train  on  the  ITth 
day  of  June,  ISOO.  There  were  but  three  eye- 
witnesses to  tbe  act,  so  far  as  the  record 
shows.  Tbe  mules  were  struck  at  a  point  od 
tbe  railroad  track  between  Filmore  yards  and 
i  Minor  Slough  trestle.  Between  Filmore  and 
tbe  trestle  was  a  curve,  and  It  was  directly 
after  coming  off  this  curve  tbat  tbe  stock 
was  bit  by  tbe  locomotive.  Tbe  accident  oc- 
curred about  2  o'clock  In  tbe  aftemoonu  Tbe 
engineer  testified  that  be  was  on  tbe  Lookout 
and  as  they  came  off  the  curve  onto  tbe 
straight  track  be  for  the  first  time  saw  the 
mules,  which  were  feeding  beside  tbe  track. 
They  ran  onto  the  track,  and  about  25  yards 
ahead  of  the  locomotive.  Be  immedlatdy 
sounded  tbe  whistle  when  he  disoovered  them 
starting  towards  the  traclK,  and  applied  tbe 
emergency  bralLes,  stopping  bis  train  In  tbe 
shortest  possible  distance,— within  lees  than 
200  yards,— but  not  until  tbe  mules  bad  been 
run  into.  Tbe  train  was  a  fast  pa^enger 
train,  running  from  New  Orleans  to  Chicago, 
not  stopping  at  way  stations.  It  consisted  of 
about  six  coaches  and  tbe  locomotive.  Tbe 
fireman's  testimony  was  that,  t>efore  enter- 
ing apon  tbe  curve,  tbe  train  crossed  a  pub- 
lic crossing,  at  which  he  rang  the  bell  until 
tbe  crossing  was  passed;  that  he  noticed  up 
the  track,  and  saw  no  obstructions,  nor  did 
he  see  any  live  stock.  He  then  turned  to 
put  In  coal,  and  was  so  engaged  when  he 
beard  the  engineer's  whistle  of  alarm,  and 
felt  the  shock  of  the  sudden  application  of 
tile  emergency  air  brakes.  Looking  np,  he 
saw  the  stock  as  it  was  struck,  and  felt  the 
shock  of  the  striking.  A  short  distance  l>e- 
yond,  and  in  plain  view  of  tbe  point  where 
the  stock  was  struck,  was  a  pump  house. 
Tbe  person  In  charge  of  it  testified  that  on 
this  occasion  he  was  standing  on  the  plat- 
form, looking  down  the  railroad  track  In  the 
direction  whence  the  passettger  train  was 
coming;  that  he  saw  tbe  mules  grazing  be- 
tween tbe  two  tracks,— that  is,  the  track  <rf 
appellant  railroad  and  that  of  the  Mobile  ft 
Ohio  Railroad,  which  was  probably  some  50 
yards  distant;  that  when  the  locomotive 
came  into  view  around  the  curve  tbe  mules 
ran  onto  the  track,  evidently  attenaptlng  to 
cross  over;  tbat  they  were  but  a  few  yards 
ahead  of  the  locomotive  when  they  reached 
the  track,  and  tbat  tbe  engineer  was  whis- 
tling with  tbe  alarm  signal,  and  did  stop 
the  train  within  200  yards  of  tbe  point  wlien 
be  first  could  have  seen  the  stock,  but  not 
until  after  the  mules  bad  been  struck.  The 
country  was  unfenced  for  many  miles.  Stock 
was  turned  loose  In  great  aombeEa,  the  neigh- 
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borbood  affording  good  grazing.  Hones  and  | 
mules  were  frequently  seen  on  the  track  at 
and  near  the  point  where  these  mules  were 
killed.  Two  days  afto:  the  killing  of  the 
stock,  appellee  and  another  person  found 
them,  tbongh  some  of  them  had  been  buried. 
They  went  down  the  track  some  seyeral  hun- 
dred yards  to  a  pond  or  pool  of  water,  and 
they  discovered,  as  they  testified,  tracks  of 
horses  and  mutes  coming  from  the  dhrection 
of  this  pool  to  the  point  near  the  trestle 
where  these  mules  were  killed.  They  fur- 
ther testified  that  some  of  these  tracks  indi- 
cated that  the  mules  had  been  running. 

From  the  fact  that  live  stock  is  killed  by 
a  railroad  train,  the  statute  raises  a  presumi>- 
tion  of  negligence  in  the  killing.  In  this  case 
the  testimony  of  the  trainmen  and  all  the 
eyewitnesses  clearly  refuted  this  presumption. 
It  then  became  the  duty  of  appellees  to  show 
negligence  by  direct  proof.  It  should  be 
such  as  to  of  itself  establish  the  negligence. 
It  is  not  Bufflclent  If  it  merely  shows  circum- 
stances indicating  the  possibiilty  of  negli- 
gence In  the  case.  The  fact  of  finding  the 
stock  killed  by  the  railroad  train  showed  that 
much,  at  least.  The  statutory  presumption 
aboTe  stated  ts  a  rule  of  necessity.  But  the 
ends  of  Justice  do  not  require  it  to  be  further 
extended.  We  are  of  opinion  that,  in  yiew 
of  the  evidence  that  horses  and  mules  were 
permitted  to  run  at  large  in  great  numbers 
and  indiscriminately  in  this  section,  that  they 
were  frequently  seen  in  this  particular  neigh- 
borhood, the  evidence  merely  of  tracks,  seen 
two  days  after  the  accident,  was  not  a  cir- 
cumstance sufficient  to  overcome  the  positive 
testimony  of  appellant's  witnesses.  In  fact 
there  is  no  conflict  of  testimony  in  this  case. 
Taking  all  as  true  that  was  said  by  appellees' 
witnesses,  it  does  not  involve  the  disbelief 
of  any  statement  made  by  appellant's  wit- 
nesses; for  it  may  be  admitted  as  true  that 
there  were  tracks  as  deposed  to  by  appellees' 
witnesses,  that  these  tracks  showed  for  some 
200  yards  or  300  that  the  moles  had  run  up 
the  railroad  track;  yet  it  is  not  shown  that 
the  tracks  mentioned  were  made  by  these 
mules,  or  that  they  were  made  on  the  occa- 
sion of  the  killing.  If  there  was  not  the  stat- 
utory presumption  of  negligence  (and  when  it 
has  been  sufficiently  overcome  by  positive 
evidence  it  is  the  same  as  if  there  was  no 
such  presumption,  for  all  practical  ends),  and 
plaintiff  was  under  the  necessity  of  proving 
negligence  on  the  part  of  the  railroad  com- 
pany in  killing  the  stock,  then  the  mere  pres- 
ence of  tracks,  found  two  days  after  the  ac- 
cident, and  which,  as  shown  by  the  evidence, 
may  or  may  not  have  been  made  by  tbese 
mules,  or  may  or  may  not  have  been  made  on 
this  occasion,  the  plaintiff's  case  would  fail 
for  want  of  proof.  If  there  was  evidence  for 
the  plaintiff  discrediting  or  contradicting  ap- 
pellant's witnesses,  and  which  would,  there- 
f we, tend  to  destroy  appellant's  rebutting  tes- 
timony, leaving  tie  statutory  presumption, 
the  case  would  have  been  properly  submitted 


to  the  jury.  But  there  la  none.  All  of  appel- 
lees' evidence  may  be  beUered  without  in 
the  slightest  discrediting  any  of  the  other 
testimony  in  the  case.  We  do  not  have  to 
weigh  the  credibility  of  witnesses,  nor  con- 
sider the  probability  of  their  tales.  What- 
ever may  have  been  their  motive  of  bias  to 
be  gathered  from  the  fact  of  their  connec- 
tion with  appellant,  or  whether  it  was  as 
great  or  greater  than  that  of  the  owner  of 
the  stock  upon  the  other  side,  we  are  not  here 
concerned  with.  Nor  Is  It  necessary  for  us 
to  find  that  men  In  such  employment  whose 
occupation  through  many  years  of  trial  lias 
been  that  of  handling  train  loads  of  people, 
Bo  many  human  lives  and  so  much  of  valu- 
able property  c<Hnmltted  to  tbelr  fidelity,  to 
their  courage,  and  to  their  Judgment  and 
skill,  would  perjure  themselves  for  the  incon- 
siderable interest  to  them  involved  in  this 
case.  Were  the  evidence  conflicting,  the 
credibility  of  the  witnesses  must  be  passed 
upon  by  the  Jury;  but  we  cannot  agree  that 
such  a  slight  ctrcunastanice,  one  so  common- 
place, and  so  naturally  explained  in  conso- 
nance with  the  Integrity  of  the  testimony  of 
eyewitnesses  who  are  unimi>eached  as  to  their 
character,  and  whose  testimony  bears  every 
evidence  upon  Its  face  of  being  straightfor- 
ward and  truthful,  is  sufficient  to  authorize 
the  submission  of  the  case  to  the  jury. 
Therefore  the  peremptocy  instruction  asked 
for  by  appellant  should  have  been  given  at 
the  dose  of  the  evidence. 

Tlie  judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial  under  proceedings 
consistent  herewith. 


MATS  et  al.  v.  OABMAN.i 

(Court  of  Appeals  of  Kentucky.    March  5, 
1902.) 

JUDICIAL  SALES— PRESUMPTION  AS  TO  DIVISI- 
BIUTT  OP  LAND— FIXTURES-PLEADINO  CON- 
STRUED MOST  STRONGLY  AQAINST  PLEADER. 

1.  Under  Olv.  Code  Prac.  S  6M,  providing 
that,  before  ordering  a  sale  of  real  property 
for  the  payment  of  debts,  the  court  must  be 
satisfied  "whether  or  not  the  property  can  be 
divided  without  materially  impairing  its  value," 
the  court  was  authoiiced  to  presume,  ia  the 
absence  of  allegation  or  proof  as  to  that  mat- 
ter, that  a  tract  of  34%  acres  was  divisible, 
and  it  was  therefore  proper  to  adjudge  a  sale 
of  only  so  much  of  the  tract  as  was  necessary 
to  pay  plaintiff's  debt. 

2.  As  pleadings  must  be  construed  most 
strongly  against  the  pleader,  the  averment  of 
defendant's  answer  in  an  action  to  enforce  a 
purchase-money  lien  that  "there  was  a  tele- 
phone line  along  and  into  the  house,  and  a 
telephone  box  In  and  affixed  to  the  hon.se  for 
the  use  of  its  residents,"  and  that  plaintiff  re- 
moved said  telephone  box  after  he  conveyed 
the  property  to  defendant,  without  her  conseut, 
does  not  raise  the  question  whether  the  tele- 
plione  line  and  box  were  fixtures  and  passed 
under  the  deed,  as  it  is  not  snfflciently  alleged 
that  the  telephone  line  ran  into  a  house  whirii 
was  on  the  land  embraced  in  the  deed,  or  that 
the  telephone  box  was  attached  to  the  house. 

'Reported  by  Edwarfl  ■W.Hlne»,E«(i.,ot  the  Frank- 
tort  bar,  aad  lon&eriy  st*^  taBortar.  ^  ^  . 
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Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action  by  J.  W.  Carman  against  Lydla  B. 
Mays  and  another  to  enforce  a  vendor's  Uen. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Jas.  Montgomery,  for  appellants.  L.  A. 
Faurest,  for  appellee. 

PAYNTBR,  3.  The  appellee  sought  to  en- 
force a  Hen  for  the  purchase  money  on  a 
tract  of  land  containing  34^  acres.  It  Is 
urged  that  the  case  should  be  reversed  be- 
cause the  court  violated  section  684,  Civ. 
Code  Prac,  In  ordering  so  much  of  the  tract 
sold  as  was  necessary  to  pay  the  plaintiff's 
debt  against  It  That  section  provides  that 
the  conrt  must  be  satisfied  by  the  pleadings 
and  by  the  agreement  of  the  parties,  by 
affidavits  filed,  or  by  the  report  of  a  com- 
missioner or  commissioners,  whether  or  not 
the  property  can  be  divided  without  ma- 
terially Impairing  its  value.  This  court,  In 
Sears  v.  Henry,  18  Bush,  413,  held  that  It 
did  not  require  an  allegation  to  be  made  in 
the  pleadings  to  the  effect  that  the  property 
Is  divisible  or  indivisible;  that  if  the  court 
is  satisfied  from  the  character  of  the  bound- 
ary, or  the  number  of  acres  in  It,  that  a  divi- 
sion can  be  had,  It  Is  all  that  Is  required. 
Tn  that  case  it  was  held  that  the  court 
should  conclude  that  a  90-acre  tract  could  be 
divided  without  Impairing  or  lessening  its 
value,  and  that  it  was  incumbent  upon  the 
defendant  to  show  that  the  division  would 
affect  its  value.  In  this  case  the  defendants 
did  not  attempt  to  do  this,  and  the  court 
properly  adjudged  that  a  sufficient  quantity 
should  be  sold  to  pay  the  plaintiff's  debt 

It  is  also  urged  that  the  case  should  be 
reversed  because  the  court  sustained  a  de- 
murrer to  part  of  defendants'  answer.  The 
part  of  the  answer  to  which  a  demurrer  was 
sustained  reads  as  follows:  "They  say  there 
was  a  telephone  line  along  and  into  the 
house,  and  a  telephone  box  in  and  affixed  to 
the  house  for  the  use  of  its  residents,  and 
that  said  line  was  made  for  its  and  other 
houses'  convenience  and  betterment  by  the 
plaintiff  and  other  persons,  and,  to  represent 
each  person's  interest  therein,  writings  were 
given,  and  one  of  these  to  plaintiff  for  $10 
tax,  who  sold  and  assigned  to  William  Nail, 
and  removed,  said  telephone  box,  after  he 
had  conveyed  the  property  to  her,  without 
her  consent  against  their  will  and  protest 
which  caused  great  damage  to  the  farm; 
and,  by  reason  of  all  the  aforesaid  acts  and 
doing  of  plaintiff,  they  say  she  has  been  dam- 
aged $350,  which  they  plead  as  a  counter- 
claim and  set-off,  and  pray  for  Judgment 
over  and  for  all  relief."  It  is  contended  that 
the  telephone  box  passed  under  the  deed  to 
the  grantee,  and  that  tlie  ai^ellee  had  no 
right  thereafter  to  sell  it.  It  is  not  suffi- 
ciently alleged  that  the  telephone  line  ran 
Uito  a  house  which  was  on  the  land  embraced 
In  the  deed,  or  that  the  telephone  box  was 


attached  to  the  house;  nor  is  there  any  aver- 
ment to  show  that  it  was  a  fixture  to  the 
realty  conveyed.  Under  the  rule  that  plead- 
ings must  be  construed  most  strongly 
against  the  pleader,  we  are  of  the  opinion 
that  the  averments  Is  the  answer  do  not 
raise  the  question  discnssed  In  the  brief  of 
counsel  for  the  appellants,  to  wit  that  the 
telephone  line  and  box  were  fixtures  and 
passed  under  the  deed  to  the  appellants. 
We  therefore  do  not  decide  the  question  as 
to  whether  a  telephone  box  may  or  may  not 
be  a  fixture,  and  pass  by  the  deed  conveying 
the  realty. 
The  Judgment  is  affirmed. 


HINEO:  T.  COMMON WBAT/rH.» 

(Conrt  of  Appeals  of  Kentucky.    Feb.  26, 

1902.) 

IMTOXICATINO  LIQUORS-INDICTMKMT— STATB- 
MBNT  OP  CASK  BY  PROSBCUTINO  ATTORN ET 
—PLEA  OF  OEFENDANT-SALB  OF  LIQUOR  BT 
RETAIL— EVASION  OF  LAW. 

1.  Under  Act  May  7.  1886,  prohibiting  tiu 
sale  of  liquor  and  intozicatinK  beverages  with- 
in five  miles  of  Union  Oolleee,  in  Knox  county, 
an  indictment  charging  that  defendant  did 
"unlawfully  sell,  directly  and  indirectiyj  spir- 
ituous, vinous,  and  malt  liquors,  and  intoxi- 
cating beverages,  by  the  drink,  half  pint  quart 
gallon,  and  in  other  quantities  lees  than  five 
gallons^"  to  a  person  named,  within  five  miles 
of  Union  College,  located  in  Barbonrrille, 
Knox  county,  Ky.,  iu  violation  of  the  provi- 
sions of  said  act — giving  its  title  and  date,— 
is  sufficient 

2.  Where  the  county  attorney  read  to  the 
jury  the  indictment  and  the  indorsements 
thereon,  whereupon  the  attorney  for  the  com- 
monwealth said  to  the  jury  the  mdictment  was 
his  statement,  no  further  statement  to  th* 
Jury  was  necessary. 

3.  The  indictment  being  read  to  the  JnTy,  it 
will  be  presumed,  unless  the  contrary  appears, 
that  the  plea  of  not  guilty  was  entered. 

4.  Where  a  witness  testified  that,  as  defend- 
ant was  taking  the  names  of  persons  who 
wanted  whisky  he  gave  Iiim  his  name,  to- 
gether with  2o  cents  to  pay  for  a  pint  of 
whisky,  whereupon  they  went  towards  a  dis- 
tillery, and  that,  hearing  some  time  thereafter 
that  the  whisky  was  made  np,  he  went  to  a 
house  near  the  distillery  and  there  received  a 
pint  from  some  person,  the  court  properly  in- 
structed the  jury  to  find  defendant  guilty  if 
they  l>elieved  he  directly  or  indirectly  sold 
whisky  to  the  witness  in  quantities  less  thaa 
five  gallons,  or  acted  as  agent  of  others  iu  do- 
ing so;  the  evidence  tending  to  show  that  the 
transaction  was  an  attempt  to  evade  the  law 
prohibiting  the  sale  of  whisky  by  retail. 

Appeal  from  circuit  court,  Knox  coimty. 

"Not  to  be  officially  reported." 

George  Hinkle  was  convicted  of  the  of- 
fense of  selling  liquor  in  violation  of  a  Irjcal 
prohibitory  law,  and  he  appeals.    Affirmed. 

B.  B.  Golden,  for  appellant  Robt  J. 
Breckinridge,  for  the  Commonwealth. 

GUFFY,  C.  J.  The  indictment  in  this 
case  accuses  the  appellant  of  the  offense  of 
selling,  directly  and  Indirectly,  spirituous, 
vinous,   and   malt  liquors,   and  intoxicating 

*  Reported  by  Edward  W.  Hinea,  Esq.,  o(  tiM  Frank- 
fort bar,  and  formerly  stata  reporter. 
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iMverages,  in  quantltlea  of  lees  tban  flve 
gallons,  within  five  miles  of  Union  Ck>ilege, 
located  in  Barbourville,  Knox  county,  £y., 
committed  in  manner  and  form  as  follows: 
"The  said  George  Hinlde  did  on  tbe  IStli  day 
of  July,  1900,  in  the  county  aforesaid,  un- 
lawfully sell,  directly  and  indirectly,  spiritu- 
ous, vinous,  and  malt  liquors,  and  intoxicat- 
ing l>eTerageB,  by  the  drink,  half  pint,  quart, 
gallon,  and  in  other  quantities  less  than  five 
gallons,  to  Wm.  Gregory,  within  five  miles 
of  Union  College,  located  in  BarbourviUe, 
Knox  county,  Kentucky,  in  violation  of  the 
provisions  of  act  of  the  general  assembly  of 
the  commonwealth  of  Kentucky  entitled  'An 
act  to  prcAibit  the  sale  of  spirituous,  vinous 
or  malt  liquors,  or  intoxicating  beverage,  in 
quantities  less  than  ten  gallons,  within  five 
miles  of  Union  College,  in  Knox  county'  (2 
Acts  1885-86,  p.  494),  which  act  became  a 
law,  and  was  approved  May  7,  1886,  against 
the  peace  and  dignity  of  the  commonwealth." 
A  trial  resulted  in  a  verdict  and  Judgment 
finding  the  defendant  guilty,  and  fixing  his 
fine  at  $100;  and,  his  motion  for  a  new  trial 
having  been  overruled,  he  prosecutes  this 
appeal. 

The  grounds  relied  upon  for  a  new  trial 
were:  "<1)  Because  the  court  erred  in  over- 
ruling the  demurrer  to  the  indictment.  (2) 
Because  the  court  erred  in  overruling  defend- 
ant's motion  to  find  him  not  guilty  at  the 
close  of  the  evidence  for  the  plaintiff.  (3) 
Because  the  court  erred  in  overruling  the  de- 
fendant's motion  to  instruct  the  Jury  to  find 
defendant  not  guilty  at  the  dose  of  all  the 
evidence.  (4)  Because  the  court  mlsinstruct- 
ed  the  Jury,  and  refused  to  properly  instruct 
the  Jury.  (5)  Because  of  the  misconduct  of 
the  county  attorney  in  the  argument  of  the 
case.  (Q)  Because  the  verdict  is  against  the 
law  and  evidence.  (7)  Because  the  court  err- 
ed In  refusing  to  require  the  attorney  for  the 
commonwealth  to  state  the  case  to  the  Jury." 

it  seems  to  us  that  the  indictment  is  suf- 
ficient; hence  the  demurrer  was  properly 
overruled.  It  appears  from  the  bill  of  ex- 
ceptions that  the  county  attorney  read  to  the 
Jury  the  indictment  and  the  Indorsements 
thereon,  and  sat  down,  to  which  the  defend- 
ant objected,  whereupon  the  attorney  for  the 
commonwealth  said  to  the  Jury  the  indict- 
ment was  his  statement  and  this  is  all  the 
statement  to  the  Jury.  It  does  not  appear 
that  the  plea  of  not  guilty  was  not  entered 
or  stated;  hence  the  inference  is  that  the 
plea  of  not  guilty  was  properly  entered.  We 
are  not  aware  of  any  rule  of  law  that  re- 
quires the  commonwealth  to  state  in  detail 
the  testimony  which  is  expected  to  be  intro- 
duced. We  theref(M-e  conclude  that  there 
was  no  error  in  the  proceedings  in  this  re- 
gard. 

The  testimony  of  the  commonwealth  la,  in 
substance^  as  stated  by  Wm.  Gregory,  as  fol- 
lows: "I  saw  the  defendant  standing  near 
StanflU's  store,  and  he  was  taking  names  for 
a  'divide,'— I  cannot  say  that  he  took  all  the 


names,— and  told  him  that  I  wanted  a  pint  of 
whisky.  He  took  a  paper  from  his  pocket 
and  wrote  my  name  on  it  I  gave  him  25c., 
and  we  went  down  towards  the  distillery. 
Some  time  after  this  I  heard  that  they  had 
the  whisky  made  up,  and  I  went  to  the  dis- 
tillery, or  a  little  house  near  it  and  they 
were  dividing  out  the  whisky.  My  name 
was  called,  and  I  spoke  up  and  answered. 
Somebody,  but  I  do  not  remember  who,  drew 
my  pint  of  whisky  and  gave  it  to  me.  I  got 
it  and  left  I  did  not  get  this  whisky  from 
the  defendant  George  Hinkle.  I  do  not 
know  where  he  was  when  it  was  drawn. 
This  was  within  five  miles  of  Union  College, 
and  within  Knox  county,  and  within  twelve 
months  before  this  indictment  was  made." 
Thereupon  the  defendant  moved  the  court  to 
find  the  defendant  not  guilty,  which  motion 
was  overruled,  with  exceptions.  The  defend- 
ant testified  as  follows:  "At  the  time  stated 
by  the  witness,  he  asked  me  to  take  his 
money  and  put  it  in  with  a  number  of  oth- 
ers who  were  preparing  to  purchase  ten  gal- 
lons of  whisky  from  the  Chamberlain  &  Hin- 
kle Distillery,  in  BarbourviUe.  As  an  ac- 
commodation to  him,  I  did  so.  I  was  pre- 
paring to  go  home,  anyhow.  My  home  is 
beyond  the  dlstiUery,  and  as  I  went  home  I 
stopped  at  a  little  house  near  the  distillery, 
where  several  men  had  gotten  together. 
Some  of  them  had  a  list  of  names,  and  a 
pile  of  money  was  laying  by.  I  told  the  man 
who  was  taking  the  names  to  put  down  the 
name  of  Wm.  Gregory,  and  whoever  it  was 
did  so.  I  do  not  remember  the  man  who  had 
the  list  I  do  not  know  whether  I  Icnew  this 
man,  or  not  who  had  the  list  He  took 
Gregory's  name,  and  I  laid  Gregory's  mon- 
ey down  in  the  pile  and  went  on  home.  I 
was  not  back  there.  Do  not  know  whether 
Gregory  got  the  whisky  or  not.  I  did  not 
deliver  it  to  him.  I  had  no  interest  In  the 
whisky,  and  was  not  in  any  way  connected, 
as  agent  or  otherwise,  with  the  owners  of 
the  whisky.  I  do  not  know  whose  whisky  it 
was,  and  do  not  know  who  had  control  of 
the  house."  The  defendant  again  moved  the 
court  to  find  him  not  guilty,  which  motion 
was  overruled,  with  exceptions. 
The  court  instructed  the  Jury  as  follows: 
"Gentlemen  of  the  Jury:  If  you  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  George  Hinkle,  in 
Knox  county,  within  twelve  months  t>efore 
the  finding  of  the  indictment  herein,  and 
within  five  miles  of  Union  College,  sold  to 
the  witness,  directly  or  indirectly,  spirituous, 
vinous,  or  malt  liquors,  or  whisky  or  brandy, 
in  quantities  less  than  five  gallons,  you  will 
find  him  guilty  as  charged  In  the  Indictment, 
and  fix  his  punishment  at  a  fine  of  not  less 
tban  1100  nor  more  than  $200  in  your  discre- 
tion. 

"If  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt  that  the  defend- 
ant  acted  as  agent,  or  assisted  Isaac  Hinkl« 
or  W.  B.  Chamberlain,  directly  or  indlreetiy. 
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In  selliDg  Bald  Uquon  in  quantities  as  stated 
In  tnertruction  No.  1,  wbether  he  bad  any  in- 
terest or  not,  you  will  find  him  guilty  as 
charged  In  the  Indictment,  and  fix  his  pun- 
ishment as  stated  In  instruction  No.  1. 

"If  you  bellere  from  the  evidence  that  the 
defendant  acted  In  good  faith,  and  purely 
as  a  matter  of  accommodation,  in  procuring 
the  whisky  for  tlie  witness,  and  bad  no  In- 
terest therein,  and  that  be  was  not  acting  as 
agent  of  Isaac  Htnkle  or  any  other  person 
In  selling  said  liquor,  etc.,  you  wIU  And  blm 
not  guilty. 

"If  the  jury  have  a  reasonable  doubt  of 
the  defendant  having  been  proven  guilty, 
they  will  find  him  not  guilty." 

We  are  of  opinion  that  tbe  Instmctlons 
given  by  the  court  correctly  presented  the 
law  applicable  to  the  case  on  trial.  The 
testimony  of  the  witness  introduced  for  the 
commonwealth  seems  clearly  to  authorize  the 
Jury  to  believe  that  the  defendant  sold  to, 
and  arranged  with  the  witness  to  procure 
for  bhn,  a  pint  of  whisky,  which  agreement 
and  contract  were  fully  proven;  and  the 
mere  fact  that  the  defendant  was  not  pres- 
ent when  the  delivery  of  the  whisky  was 
made  In  no  wise  excuses  blm  from  tbe  effect 
of  tbe  contract,  or  sale  made  to  the  witness. 

If  It  be  conceded  that  the  testimony  of  the 
defendant  contradicted  the  testimony  of  the 
witness  for  tbe  commonwealth,  It  was  the 
province  of  the  jury  to  weigh  and  determine 
tbe  testimony,  and  determine  as  to  tbe  real 
truth  of  the  transaction.  Tbe  Oode  of  Prac- 
tice does  not  authorize  this  court  to  reverse 
a  judgment  on  account  of  the  weight  of  evi- 
dence; the  provision  being  that,  if  there 
is  any  evidence  tending  to  show  the  guilt 
of  tbe  party,  this  court  cannot  reverse  on  ac- 
count of  the  Insufficiency  of  the  evidence. 
It  may  not  be  Improper  to  add  that  the  tes- 
timony m  this  case  tends  to  show  that  the 
defendant  was  arranging  to  sell  to  the  wit- 
ness a  pint  of  whisky,  and  that  the  whole 
transaction  is  but  an  attempt  to  avoid  the 
provisions  of  the  law  prohibiting  the  sale 
of  whisky  by  retail  within  the  prohibited 
distance  of  Union  College. 

After  a  careful  consideration  of  the  law 
and  facts  in  this  case,  we  conclude  that  the 
judgment  is  sustained  by  the  law  and  facts, 
and  the  Judgment  appealed  from  is  therefore 
affirmed. 


ILLINOIS  CENT.  R.  CO.  v.  GHOLSON.* 

(Court  of  Appeals  of  Kentucky.    March  4, 

1902.) 

RAILROADS— NBOLIGENT  KILLINQ  OP  LIVB 
STOCK. 
Where  a  numbor  of  hon<es  and  ninles 
wt?ro  Etnick  and  killed  by  two  trnius  running 
close  together,  and  the  enjriuccr  of  the  first 
train  testified  that  the  accident  occurred  on  or 
directly   after   leaving   a   curve,   and   that  he 
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'  did  net  see  the  stock,  «r  know  of  it.  tintil  h* 

felt  his  locomotive  strike  it,  the  second  en^- 
neer  testifying  that  he  saw  an  indistinct  ob- 
ject 23  or  30  yards  ahead,  but  before  be  conM 
do  more  than  apply  the  brakes  be  had  strock 
the  object,  and  the  testimony  for  plaintiff  tend- 
ed to  show  that  the  stock  had  been  running 
for  a  distance  of  several  hundred  yards  before 
being  struck,  and  might  have  been  seen  by  the 
engineer  for  a  distance  of  from  50  to  100 
yards,  the  question  of  negligence  was  for  tbe 
jury. 

Appeal  from  circuit  oovrt,  Ballard  county. 

"Not  to  be  officially  reported." 

Action  by  R.  Ik  Ghoison  against  the  Illi- 
nois Central  Railroad  Company  to  recover 
damages  for  the  killing  of  live  stock.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Oorbett  &  White  and  Pirtle  ft  Trabue,  for 
appellant.  Shelboume  ft  White,  for  appel- 
lee^ 

O'REAR,  J.  Two  freight  trains  on  appel- 
lant's railroad  Injured  and  killed  eight 
horses  and  mules  belonging  to  appellee  on 
August  19,  1900.  The  trains  were  running 
dose  together,  and  tbe  stock  was  killed  and 
Injured  between  3  and  8:30  o'clock  in  the 
morning.  The  engineers  each  testified  that 
tbe  accident  occurred  on  or  directly  after 
they  came  off  a  curve.  The  first  one  did  not 
see  the  stock,  or  know  of  it,  till  he  felt  his 
locomotive  strike  it  and  amelled  the  blood. 
The  second  engineer  saw  an  indistinct  ob- 
ject 26  or  30  yards  ahead,  but  before  he  could 
do  more  than  apply  the  brakes  he  had  srtmck 
tbe  object.  He  did  not  see  it  plainly  enough 
to  know  what  it  was,  but  from  the  odor  of 
the  flesh  and  blood  upon  his  engine  thought 
it  was  a  horse  or  cow.  The  firemen  each 
say  they  were  engaged  In  firing  their  en- 
gines. Tbe  night  was  dark.  For  appellee  it 
was  shown  by  a  number  of  witnesses  that 
tbe  horses,  as  were  shown  by  the  location 
of  their  carcasses,  had  been  struck  at  dllTer- 
ent  times,  except  two,  which  were  probably 
struck  at  the  same  time.  1%e  carcasses 
were  strewn  for  a  distance  of  about  100 
yards.  These  witnesses  further  testified  that 
the  tracks  seen  between  and  beside  the  rails 
showed  that  they  were  fresh  horse  and  mule 
tracks,  and  that  the  stock  had  been  running 
for  a  distance  of  several  iiundred  yards  be- 
fore bclns  struck.  The  accident  occurred  on 
a  long  fill.  The  headlights  on  these  engines 
were  in  good  condition,  and  would  have 
shottTi  far  enough  ahead  to  give  warning  of 
tbe  presence  of  such  obstructions  for  a  dis- 
tance of  from  50  to  100  yards,  at  least.  Yet 
they  were  not  seen..  We  are  of  opinion  that 
the  verdict  for  appellee  was  clearly  sus- 
tained by  the  evidence.  The  Instructions  giv- 
en to  the  jury  presented  simply  and  fairly 
tbe  question  of  negligence.  We  perceive  no 
error  In  them;  Indeed,  none  Is  urged  In 
argument.  Tbe  amount  of  tbe  verdict  meas- 
ured by  the  evidence,  Is  temperate. 

The  judgment  is  affirmed,  wi^damages 
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ATKIXS  et  •!.  ▼.  BAKER.i 

(Court  of  Appeals  of  Keutucky.    March  6, 
1002.) 

CONSTRCCTTON  0»  DEED-ALL  PARTS  OF 
DEKD  CONSIOBROO  TOGETHER  —  ADDITION 
TO  HABBNDUU  CI^AUSE  LIMITINO  ESTATE 
QRANTED. 

1.  In  <!0ii8truinf  a  deed,  all  parts  of  the  in- 
atrument  must  oe  considered  together,  aud 
therefore  tecfauical  words  in  the  granting  and 
habendnm  clauses  importing  a  fee  must  yield 
to  a  clause  following  the  covenant  of  general 
wrartanty  limiting  the  interest  of  the  grantee 
to  a  life  estate. 

2.  Under  Ky.  St.  g  1707,  the  widow  is  enti- 
tled to  a  homestead  in  laud  of  the  husband 
ocenpied  by  him  as  such,  subject  to  the  right 
of  bis  anmarried  infant  oiildren  to  joint  occa- 
paucy. 

Appeal  from  circuit  conrt,  Marion  cotmty. 

"To  be  officially  reported." 

Action  by  W.  H.  Baker  against  Geneva 
Atktns  and  another  to  recoTer  land.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Reversed. 

W.  J.  Leslie,  for  appellants.  W,  H.  Bar 
ker  and  Thompson  &  Spalding,  for  appellee. 

DU  RELLS,  J.  L.  E.  AtlOna  was  a  wid- 
ower with  five  children  at  the  time  be  mar- 
ried Lucy  Baker.  Subsequent  to  their  mar- 
riage Lucy  Baker  Atklss  purchased  a  tract 
of  land  for  $400,  and  died  childless.  L.  B. 
Atkins  then  married  appellant  Geneva  At- 
kins. Appellee,  Baker,  brought  suit  for  the 
land,  claiming  It  as  the  <MiIy  brother  and  heir 
at  law  of  Lucy  Baker  Atkins.  Geneva  At- 
kins defended,  claiming  a  homestead  in  the 
property.  The  sole  question  is  the  construc- 
tion of  the  deed.  The  deed  is  between  David 
Mattlngly  and  wife,  of  the  first  part,  and 
Lucy  Atkins,  wife  of  L.  E.  Atkins,  of  the 
second  part,  and,  after  reciting  the  consid- 
eration, proceeds:  "The  parties  of  the  first 
part  have  sold,  and  do  hereby  convey,  unto 
the  party  of  the  second  part,  the  following 
tract  of  land  [describing  it];  to  have  and  to 
hold  unto  said  Lucy  Atkins  forever,  with  cov- 
enant of  general  warranty.  In  testimony 
whereof,  witness  oar  signatures  this  22d  day 
of  July,  1892.  This  conveyance,  at  the  re- 
quest of  said  Lucy  Atkins,  is  made  to  her 
for  and  during  h^r  life,  and  at  her  death 
to  go  to  her  husband,  L.  E.  Atkins,  should 
ho  survive  her;  and,  in  the  event  said  Lucy 
Atkins  should  leave  a  child  or  children,  then 
tills  land  shall  descend  to  them  and  their 
father  according  to  the  laws  of  descent" 
(The  signatures  and  the  clerk's  certificate 
follow.)  Vot  appellee  it  is  claimed  that  the 
words  of  grant  and  the  habendum  clause 
convey  what,  under  the  statute  (section  2342, 
Ky.  St),  is  an  absolute  fee,  and  that  the  con- 
dltl<»i  Imposing  a  limitation  upon  the  estate 
conveyed  to  Lucy  Atkins  is  clearly  repug- 
nant to  both  the  granting  clause  and  the 
habendnm  of  the  deed,  and  therefore  void 
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under  the  common-law  mle  that  "a  fee  can- 
not at  common  law,  be  limited  to  a  tee,  as. 
It  lands  are  limited  to  one  and  his  heirs, 
and,  if  he  dies  without  heirs,  then  to  an- 
other, this  last  limitation  Is  void."  Feame, 
Rem.  373.  The  case  of  Lee  v.  Lee,  7  B.  Mon. 
605,  is  relied  on,  which  presents  the  exact 
case  supposed  in  the  quotation  from  Feame, 
and  was  decided  in  accordance  with  that 
doctrine.  Ball  v.  Hancock's  Adm'r,  82  Ky. 
107,  Is  also  relied  on.  In  that  case  the  deed 
under  consideration  not  only  recited  a  pre- 
vious promise  to  convey  the  property  to  the 
grantee,  but  gave  her  the  absolute  disposi- 
tion of  the  property  by  deed  or  will,  at  her 
pleasure,  and  it  -was  held  to  pass  a  fee. 
In  Eatcllffe  t.  Mam,  87  Ky.  27,  7  S.  W.  395, 
8  S.  W.  876,  the  rule  laid  down  in  Turman 
V.  White's  Heirs,  14  B.  Mon.  672,  as  to  the 
application  of  the  rule  in  Shelley's  Case  la 
l^la  state,  was  disregarded,  and  a  deed  to 
William,  "to  have  and  to  hold  said  tracts  ot 
land,  with  their  emblements,  to  said  William 
afwesald,  during  his  natural  life,  and  after 
that  to  his  heirs,  forever,"  executed  l>efore 
the  adoption  of  section  10,  art  1,  &  63,  Oen. 
St,  was  held  to  pass  a  fee  simple  to  William. 
The  first  rule  of  construction  Is  to  reconcUe 
all  parts  of  the  document  ^mrrler's  Heirs 
y.  Parker,  16  B.  Mon.  274.  A  construction 
which  creates  a  repugnancy  must  be  reject- 
ed. Adie  V.  Gomwell,  3  T.  B.  M<m.  276.  It 
is  a  well-recognised  rule  that  that  construc- 
tion will  be  favored  which  avoids  a  repug- 
nance in  the  terms  of  the  Instrument  con- 
strued. The  statute  relied  on  provides:  "Un- 
less a  different  purpose  appear  by  express 
words  or  necessary  Inference,  every  estate 
in  land  created  by  deed  or  will  withont 
words  of  Inheritance  shall  be  deoned  a  fee- 
simple,  or  such  other  estate  as  the  grantor  or 
testator  had  power  to  dispose  of."  Where 
must  such  different  purpose  appear?  It 
must  appear  in  the  terms  of  the  Instrument 
under  consideration.  And  so,  in  Henderson 
V.  Mack,  82  Ky.  380,  381,  we  find  a  deed  in 
which  it  is  recited  in  the  granting  clause 
that  the  grantors  "do  hereby  sell,  grant  and 
convey  to  the  party  of  the  second  part  his 
heirs  and  assigns,  the  following  described 
property:  •  •  •  to  have  and  to  hold  the 
same,  with  all  the  appurtenances  thereon,  to 
the  second  party,  his  heirs  and  assigns,  for- 
ever, with  covenant  of  general  warranty, 
during  his  nattual  life,  and  after  his  death 
to  go  to  and  belong  absolutely  to  Belle  Mack, 
she  paying  the  unpaid  purchase  money,  as 
aforesaid."  It  whs  held.  In  an  opinion  by 
Judge  Holt  that:  "The  proper  end  of  all 
rules  of  construction  is  to  effect  the  inten- 
tion of  the  parties  to  the  instrument;  and 
the  intention  of  the  grantor  in  a  deed  is  to 
govern,  where  it  can  be  ascertained,  equally 
as  in  the  case  of  other  instruments.  In  ar- 
riving at  it  the  entire  paper  must  be  consid- 
ered. Blackstone  says  that  the  construction 
must  "be  made  upon  the  entire  deed,  and  not 
merely    upon    disjointed    parts    of    it'     If 
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clauses  are  repugnant  to  each  otber,  they 
must  be  reconciled  if  possible;  and  tbe  in- 
tent, and  not  tbe  words,  is  the  principal 
thing  to  be  regarded.  The  technical  rules  of 
construction  are  not  to  be  resorted  to  when 
the  meaning  of  the  party  Is  plain  and  ob- 
vious. Noyes  t.  Nichols,  28  Vt  159.  In 
Jackson  t.  Myers,  8  Johns.  383,  3  Am.  Dec. 
504,  Kent,  O.  J.,  states  the  rule  in  these 
words:  The  Intent,  when  apparent,  and  not 
repugnant  to  any  role  of  law,  wlU  control 
technical  terms;  for  tbe  intent,  and  not  the 
words,  is  the  essence  of  every  agreement. 
In  the  exposition  of  deeds  the  construction 
must  be  upon  the  view  and  comparison  of 
the  whole  instrument,  and  with  an  endeavor 
to  give  every  part  of  it  meaning  and  effect' 
Applying  these  rules  of  construction  to  the 
deed  in  question,  we  cannot  escape  the  con- 
clusion tliat  it  was  intended  by  it  to  create 
but  a  life  estate  in  James  B.  Young,  with  a 
remainder  right  in  Belle  Mack."  We  regard 
this  case  as  conclusive  of  the  case  at  bar. 
There  is  an  addition  in  each  of  the  cases 
to  the  bal>endum  clause,  and  in  both  cases 
this  addition  comes  after  the  covenant  of 
general  warranty.  But  in  the  Henderson 
CSase  it  was  held  that  the  technical  words 
Importing  a  fee,  and  used  both  in  the  grant- 
ing and  habendum  clauses,  must  yield  to  the 
manifest  intent  as  expressed  by  the  addition 
to  the  habendum  clause.  We  are  of  (pinion, 
therefore,  that  the  deed  conveyed  a  life  es- 
tate to  Lucy  Atkins,  with  remainder  to  hee 
husband  in  fee,  subject  to  be  devested  by 
Lucy  leaving  a  surviving  child  or  children. 
From  this  It  must  follow  that  the  widow  is 
entitled  to  a  homestead,  subject  to  the  right 
of  the  unmarried  infant  children  of  the  bus- 
bank  to  Joint  occupancy,  under  section  1707, 
Ky.  St 

F<^  the  reasons  given,  the  Judgment  is  re- 
versed, and  cause  remanded,  with  directions 
to  overrule  the  demurrer  to  tbe  answers  and 
sustain  the  demurrer  to  the  petition. 


TERRY  V.  TERRY.i 

(Oourt  of  Appeals  of  Kentucky.    March  7, 

1902.) 

FORCIBLB  ENTRY  AND  DETAINER— TITLE  PA* 
PBRS  AS  EVIDENCE-LANDLORD  AND  TEN- 
ANT—ATTORNMENT  OF  TENANT  TO  STRAN- 
GER. 

1.  As  the  sole  question  in  a  proceeding  of 
forcible  entry  was  whether  plaintlfC  was  in  the 
actual  possession  of  the  land  at  the  time  of  the 
alleged  forcible  entry,  defeudant's  title  papers 
were  not  admissible  iu  evidence  for  him,  nei- 
ther the  right  nor  the  extent  of  possession  be- 
ing InTolved. 

li.  Defendant  was  not  entitled  to  prove  that 
he  had  obtained  possession  of  the  land  from 
the  tenant  of  plaintiff's  lessor,  as  the  attorn- 
ment of  a  tenant  to  a  stranger  is  void  unless  it 
be  with  the  consent  of  the  landlord,  or  pur- 
suant to  a  jndgmeut  of  a  court. 

Appeal  from  circuit  court,  Breathitt  coun- 
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"Not  to  be  ofDclally  reported," 

Proceeding  of  forcible  entry  by  Charles 
Terry  against  Jacob  Terry.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Marcum  &  Pollard,  for  appellant  J.  J.  O. 
Bach  and  W.  W.  Vanghan,  for  appellee. 

BURNAM,  J.  In  June,  1900,  the  appeUee, 
Oharlee  Terry,  sued  out  a  writ  of  fondble 
entry  against  the  appellant,  Jacob  Terry, 
charging  that  he  had  forcibly  entered  into  a 
field  of  which  he  was  in  the  peaceable  pos- 
session. The  trial  in  the  country  resulted 
in  a  verdict  of  a  Jury  finding  tbe  defendant 
guilty  as  charged  In  the  warrant  He  there- 
upon appealed  to  the  circuit  court  There  a 
trial  also  resulted  in  a  verdict  and  Judg- 
ment for  appellee,  from  which  this  appeal  is 
prosecuted.  * 

It  appears  from  the  bill  of  exceptions  that 
Miles  Terry,  the  father  of  appellee,  cleared 
the  field  iu  controversy  some  18  or  20  years 
before  the  institution  of  this  proceeding,  in- 
closed it  with  a  fence,  and  held  the  posses- 
sion of  it  until  the  spring  of  1900,  when  he 
rented  it  out  to  his  son,  the  appellee,  Charles 
Terry,  for  a  period  of  five  years.  The  con- 
tract of  renting  was  reduced  to  writing,  but 
was  not  signed  by  the  parties,  but  appellee 
was  put  in  possession.  In  the  year  1898, 
Miles  Terry,  with  the  consent  of  appellee, 
rented  the  field  to  one  Robert  Freeman,  who 
cultivated  it  in  oats.  In  the  year  1S99  It 
was  used  for  a  pasture,  and  in  March,  1900, 
appellee  put  some  handB  iu  the  field  to  cut 
briars.  Afterwards  the  appellant  Jacob 
Terry,  also  put  some  of  his  hands  at  work 
in  the  same  field,  and  notified  appellee  to  get 
out  Upon  the  trial  In  the  circuit  court  the 
appellant  offered  In  evidence  a  patent  from 
the  state  to  one  R.  W.  Rose,  and  a  deed 
from  Rose  to  Isaac  Terry  and  from  Isaac 
Terry  to  himself,  which  he  said  covered  the 
land  in  dispute,  and  which  the  court  refused 
to  allow  to  be  read.  He  also  offered  to  prove 
that  after  obtaining  the  deed  from  his  fa- 
ther, which  covered  the  field  in  controversy, 
he  served  written  notice  on  Robert  Freeman, 
appellee's  tenant,  to  surrender  possession  of 
the  land  to  him,  and  that  soon  after  he  went 
to  Freeman's  house,  and  that  Freeman  gave 
him  peaceable  possession,  and  that  he  had 
been  in  possession  ever  since,  claiming  the 
land  as  his  own.  The  court  refused  to  per- 
mit this  testimony  to  go  to  the  Jury.  Appel- 
lant also  asked  for  a  peremptory  Instruction, 
which  was  refused.  For  these  alleged  erron 
a  reversal  is  asked. 

It  seems  clear  that  at  the  time  of  appel- 
lant's entry  appellee  was  in  the  actual  pos- 
session of  the  field,  and  we  do  not  think  that 
tbe  court  erred  in  not  permitting  appellant 
to  read  his  title  papers  to  tlie  Jury.  Tbia  It 
sometimes  permitted  to  show  the  extent  of 
possession,  but  never  the  tight  of  possession. 
See  Beauctaamp  v.  Morris,  7  Ky.  312,  and 
Carpenter  v.  Shepherd,  Id.  50L  Nor  do  we 
think  that  the  court  erred  in  not  permittiag 
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appellant  to  prove  that  he  had  obtained  poa- 
session  of  the  land  from  Freeman,  the  ten- 
ant of  appellee's  lessor,  as  It  Is  well  settled 
that  the  attornment  of  a  tenant  to  a  stran- 
ger Is  Toid,  unless  It  be  with  the  consent  of 
the  landlord,  or  pursuant' to  a  Judgment  of 
a  court.  See  Trabne  v.  Bamage,  SO  Kj.  828. 
The  sole  question  in  the  case  was  whether 
appellee  was  in  the  actual  posseseion  of  the 
land  at  the  time  of  the  alleged  forcible  en- 
try. Ab  there  Is  no  controrersy  on  this 
point,  It  follows  that  the  Judgment  appealed 
from  should  be  affirmed,  and  it  is  bo  order^ 
ed. 


JOHNSON  T.  DUMBTER  et  al.t 

(Court  of  Appeals  of  Kentucky.    March  7, 
1902.) 

CONSTRUCTION     OP     WILt.-POWBR    TO     SELL 

FOR  REINVE!STME»<T— APPLICATION 

OF  FTJRCHASB  MONET. 

1.  Where  testator  devised  city  lots  to  hli 
daughter,  with  power  to  sell  "if  a  sale  Is  ad- 
▼antageons,"  but  proTiding  that  "the  proceeds 
of  sale  shall  be  invested  in  other  real  estate, 
and  the  property  shall  be  held  until  absolute 
power  is  giveu  to  sell  as  provided  in  item  7  of 
my  will,"  the  seventh  item  providing  that  the 
lots  during  the  term  of  20  years  shall  not  be 
sold  or  incuml>ered,  the  devisee  had  power  to 
sell  at  any  time  for  the  purpose  of  reinvest- 
ment, and  her  decision  that  a  sale  is  advan- 
tageous or  advisable  is  6nal  and  conclusive. 

2.  Under  Ky.  St.  (  4840,  the  purchaser  of 
land  sold  for  reinvestment  under  the  provisions 
of  a  will  need  not  look  to  the  application  of  the 
purchase  money,  unless  ezpreasly  so  required 
by  the  devise. 

Appeal  from  circnlt  court,  Jeftorson  coun- 
ty, chancery  division. 

"Not  to  be  officially  reported." 

Agreed  case  between  Lena  Dumeyer  and 
husband,  as  plaintiffs,  and  A.  L.  Johnson,  de- 
fendant, for  the  construction  of  a  will,  and 
for  the  performance  of  a  contract  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Strother  &  Strottaer,  for  appellant 

GUFFY,  0.  J.  This  was  an  agreed  case, 
filed  in  the  Jefferson  circuit  court  for  the 
purpose  of  enforcing  the  specific  perform- 
ance of  a  contract  and  aa  an  incident  there- 
to to  obtain  a  construction  of  the  will  of 
Jobu  G.  Seeger.  It  appears  that  Lena  Du- 
meyer is  the  owner  in  her  own  right  of  cer- 
tain real  estate  in  LouisTlile,  Ky.,  on  which 
there  Is  a  mortgage  amounting  to  $1,300.  It 
further  appears  that  she  sold  certain  real 
estate  devised  to  her  by  the  will  aforesaid, 
and  it  was  purchased  for  $1,485;  and  the 
appellant  Johnson,  having  bought  the  same, 
declined  to  execute  the  contract  for  the  rea- 
son that  be  doubted  the  ability  of  said  Du- 
meyer to  convey  a  perfect  title.  The  first 
Item  of  the  will  in  question  reads  as  fol- 
lows: "I  give  and  bequeath  and  devise  to 
my  daughter,  Lena  Dumeyer,  a  lot  of  land 

'  Reportad  by  Uward  W.  Hin«i,  Esq.,  o(  the  Fr«nk- 
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and  improvements  thereon  situated  in  Louis- 
ville, Kentucky,  baring  a  front  of  28  feet  on 
the  north  side  of  Main  street  between  16th 
and  17th  streets,  and  extending  the  same 
width  northwardly  19S  feet  to  Orop  street; 
to  have  and  to  hold  the  same  as  hereinafter 
stated  as  her  sole  and  separate  estate,  with 
power  to  dispose  of  same  by  will  or  deed  as 
if  she  were  a  feme  sole."  The  second  Item 
devises  to  Christian  Seeger  a  lot  of  land. 
Then  comes  the  following  expression  In  the 
wUl:  "Power  and  authority  is  given  to  Lena 
and  Christian  to  sell  said  lots  described  in 
Items  one  and  two  if  a  sale  Is  advantageous, 
but  the  proceeds  of  sale  shall  be  invested  in 
other  real  estate,  and  the  property  shall  be 
held  until  absolute  power  is  given  to  sell  as 
provided  in  Item  7  of  my  will."  The  seventh 
item  reads  as  follows:  "The  real  estate  de- 
vised to  my  children  shall  be  held  by  my 
said  four  children  for  and  during  the  term  of 
20  years  after  my  death,  and  for  and  during 
the  term  of  20  years  the  property  described 
shall  not  be  sold  nor  mortgaged  nor  incum- 
bered, and  any  mortgage  created  during  said 
20  years  on  said  property  shall  be  null  and 
void.  After  the  expiration  of  said  term  of 
20  years  my  said  four  children  shall  have  an 
absolute  title  to  the  real  estate  devised  or 
acquired  by  them  by  r^nvestment  with  full 
power  and  authority  to  sell  or  dispose  or 
Incumber  the  same  and  pass  a  fee-simi^e 
title  by  will  or  deed,  but  the  property  or  pro- 
ceeds of  any  propmty  devised  to  my  daugh- 
ters shall  be  held  by  them  aa  their  separate 
estate."  It  will  be  seen  from  the  will  that 
the  testator  made  bequests  to  four  of  his 
children,  but  only  the  power  and  interest  of 
the  said  Lena  Is  involved  in  this  suit  The 
court  below  adjudged  that  the  plaintiffs, 
Lena  Dumeyer  and  her  husband,  had  ample 
right  and  power  to  convey  to  the  appellant 
Johnson  a  clear,  good,  and  indefeasible  fee- 
simple  title  to  the  real  estate  described  In 
the  petition,  and  adjudged  a  specific  perform- 
ance of  the  contract  aforesaid,  and  from  that 
Judgment  Johnson  prosecutes  this  appeal. 

The  opinion  of  the  court  below  reads  as 
follows:  "By  the  second  clause  of  the  will 
express  authority  and  power  of  sale  is  given 
to  the  plaintiff  to  sell  for  reinvestment  in 
like  property,  subject  to  the  condition  or  sug- 
gestion that  the  sale  should  be  advantageous. 
That  provision  is  evidently  not  Intended  as 
a  restriction  upon  the  right  to  sell,  for  It  does 
not  put  the  decision  of  that  question  with 
any  other  person;  and,  having  g^ven  plain- 
tiff the  right  to  sell  whenever  It  shall  be  ad- 
vantageous to  do  so  for  the  purpose  of  rein- 
vestment It  Is  plain  that  the  right  to  sell 
Is  vested  absolutely  in  the  plaintiff,  and  sub- 
ject only  to  his  Judgment  of  its  advisability. 
The  reference  to  the  sale  being  advanta- 
geous Is  a  suggestion,  rather  than  a  condition. 
The  will  is  entirely  harmonious  In  Its  provi- 
sions. The  second  clause  refers  to  the  sev- 
enth clause  for  a  determination  of  the  trust, 
while  the  seventh  clause  in  turn  fixes  the 
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time  of  tkc  trust  at  SO  fttin,  not  only  for 
property  originally  dievlsed,  but  also  for  sucli 
property  as  bad  In  the  meantime  been  ac- 
quired by  reinvestments  whlcii  bad  been  ao- 
thoiized  by  the  second  clause.  During  tbe 
period  of  the  trust— tbe  20  years— the  property 
cannot  be  mortgaged,  incumbered,  or  sold, 
except  that  a  sale  for  i«tuvestment  is  ex- 
pressly allowed  by  the  second  clause.  By 
section  4S1G,  Ky.  St,  it  Is  expressly  provided 
that  the  purchaser  cf  land  to  be  sold  for  any 
specific  purpose,  or  generally  by  trustees  in 
a  devise  like  this  one,  shall  not  be  bound 
to  look  to  the  ai^licatlon  of  the  purchase 
money,  unless  so  expressly  required  by  the 
devise.  There  being  no  requirement  of  any 
kind  in  that  respect  by  ijiia  will,  it  necee- 
sarlly  follows  that  the  defendant's  objection 
upon  that  ground  is  not  well  taken.  I  am 
clearly  of  the  opinion  that  the  contentions  of 
the  plalntitrs  as  to  the  construction  of  the 
will  as  set  forth  in  the  first  five  parts  of 
this  agreed  case  are  correct,  that  they  have 
full  power  to  make  the  sale  and  conveyance 
to  defendant,  and  that  tbe  defendant  should 
be  required  to  accept  tbe  conveyance  in  com- 
pletion of  the  contract  of  sale." 

After  a  careful  consideration  of  the  qaes- 
tlons  involved,  w«  concur  in  the  opinion  of 
the  learned  chancellor,  and  therefore  affirm 
the  Judgment  appealed  from. 


ORATV  ▲DM'B  et  al.  v.  PASH  et  aLt 

(Court  of  Appeals  of  Kentucky.    March  4, 
1002.t 

CONSTRUCTION  OF  WIHi-CHANOB  OP  CONDI- 
TION AFTER  KXBCUTION  OF  WILL— BXTRIN- 
SIC  EVIDENCE  TO  SHOW  TESTATOR'S  INTEN- 
TION. 

Where  a  testator  directed  payment  of 
$1,000  to  each  of  the  children  of  P.,  who  bad 
married  testator's  niece,  but  whose  wife  was 
dead  when  the  will  was  made,  the  children  of 
P.  bom  of  B  marriage  contracted  after  the 
execution  of  the  will  are  entitled  to  the  bene- 
fit of  its  provisions,  as  the  will  spenks  as  of 
the  time  of  teKtator's  dpath;  and  evidence  is 
not  adiuissible  to  show  the  circnmstancee  sar- 
ronnding  testator  at  tbe  date  of  the  will  for 
the  purpose  of  showing  that  he  intended  to 
limit  his  bounty  to  the  ciiildren  of  P.  by  his 
niece. 

Appeal  from  circuit  court,  Boyle  county. 

"Not  to  be  officially  reported." 

Action  by  Henry  T.  Gray,  administrator 
with  the  will  annexed  of  Thomas  H.  Gray, 
and  Henry  T.  Gray  in  his  own  right,  against 
Nettie  P.  Pash,  Kate  Prewitt,  and  others, 
for  a  construction  of  the  will  of  Thomas  H. 
Gray  and  a  settlement  of  his  estate.  Judg- 
ment construing  will,  and  plaintiffs  appeal. 
Afiirmcd. 

K.  P.  Jacobs  and  G.  R.  McDowell,  for  ap- 
pellants.   Nat  W.  Halstead,  for  appellees. 

WHITE,  J.  Thomas  H.  Gray  died  testate 
in  Boyle  coimty  in  1897.    Uis  will  was  duly 
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probated  in  the  county  conrt,  and  tbis  coa- 
troveray  is  over  the  constmctlon  of  that  In- 
strument The  wUl  itself  bears  date  of 
March  21,  18S2,  but  there  is  an  undated  cod- 
icil thereto,  whitdt  was  written,  as  seems  to 
be  conceded,  some  time  i^ior  to  188S.  By 
tbe  will  a  life  estate  In  all  testator's  prop- 
erty Is  given  to  his  brother  James  M.  Gray, 
and  then  disposition  is  made  of  the  fee  after 
tbe  death  of  J.  M.  Gray.  Tbe  latter  clause 
is  affected  by  the  codidL  The  codicil  reads: 
"After  my  death,  and  after  the  deatb  of  my 
I»rother,  James  M.  Gray,  it  is  my  will  that 
my  nephew,  Henry  Gray,  is  to  have  half  of 
the  farm  be  now  lives  on,  containins  alx>ut 
1.52  acres  of  land;  and  that  my  niece  Mrs. 
Kate  Prewitt  wife  of  T.  C.  Prewitt,  Is  to 
have  my  half  of  the  farm  Joining  Tbemas 
0.  Prewitt  and  Thomas  Prewitt  and  run- 
ning up  to  the  Danville  and  Peiryvllle  pike, 
and  containing  about  l38  acres  of  land;  and 
out  of  the  remainder  of  my  half  interest  in 
the  Joint  estate  shall  be  paid  tbe  children 
of  Z.  T,  Pash  one  thousand  dollars  each  as 
they  become  of  age,  and  the  remainder  of 
my  half  in  said  estate  tbat  may  be  In  tbe 
hands  of  my  brother,  James  M.  Gray,  at  the 
time  of  his  death,  is  to  be  divided  eqinally 
between  my  nephew,  Henry  Gray,  and  my 
niece  Kate  Prewitt;  and  Henry  Gray  Is  ap- 
pointed trustee  of  tbe  children  of  Z.  T.  Pash. 
nntU  they  become  of  age."  Tbe  facts  as 
they  appear  In  this  record  are  that  Thomas 
H.  Gray  and  bis  brother  James  M.  Gray 
were  bachelor  brothers,  who  were  partner; 
in  business,  and  bad  accumulated  consider- 
able property.  Besides  these  two  there 
were  two  other  brothers,  William  and  Hen- 
ry, both  of  whom  were  dead  in  1882.  Hen- 
ry Gray  and  Mrs.  Kate  Prewitt  were  the 
only  children  of  William  Gray,  and  the 
children  of  Z.  T.  Pash  alive  when  the  codicil 
was  written  were  tl.  se  of  Bettle,  danghter 
of  Henry  Gray,  deceased,  who  had  married 
Z.  T.  Pash  and  had  died.  Bettle  Gray  Pash 
had  three  children,  and  died  in  1883,  but 
one  of  these  three  died  before  testator. 
Thomas  H.  Gray.  In  18SC,  Z.  T.  Pasb  mar- 
ried a  second  time,  and  by  ttais  marriage 
has  had  five  children,  so  that  at  tbe  death 
of  tbe  testator,  Gray,  be  had  seven  children, 
only  two  of  whom  were  in  any  way  related 
to  testator,  Thomas  H.  Gray.  Tbe  ques:- 
tlmi  presented  in  this  case  is  as  to  the  right 
of  the  five  children  of  K.  T.  Pash  by  his 
second  wife  to  take  under  the  will  of  Them- 
as  H.  Gray  $1,000  each,  by  which  it  Is  pro- 
vided: "Ont  of  the  remainder  of  my  one- 
half  Interest  in  the  joint  estate  shall  be 
paid  to  the  children  of  Z.  T.  Pash  one  thon- 
sand  dollars  each,"  etx:.  The  lower  court 
adjudged  tbat  under  the  win  each  of  tbe  sev- 
en children  of  Z.  T.  Pasb  was  entitled  to 
receive  $1,000,  and  from  that  Judgment  this 
appeal  is  prosecuted. 

It  is  the  contetition  <rf  counsel  for  appel- 
lants that  the  facts  and  circumstances  and 
surroundings  at  the  date,  of  tbe  will  or  cod- 
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Idl  may  be  shown  1>y  parol  testimony  In  or- 
der to  Rive  effect  to  the  will  and  (XHistme 
Its  meaning,  as  well  as  to  identify  the  devl- 
seea  and  legatees  therein.  That,  thongh  the 
will  on  its  face  appears  fnll  and  complete, 
lx>th  as  to  the  property  devised  and  the  per- 
sons to  whom  given,  the  real  intention  of 
the  testator  may  be  shown  to  have  been  oth- 
erwise by  shoiwing  that  the  conditions  had 
materially  changed  between  the  date  of  the 
will  and  codicil  and  the  date  of  testator's 
death.  After  having  proven  this  change  of 
conditions,  appellants'  counsel  Insists  we 
may  Interpret  or  constrne  the  will  as  speak- 
ing of  the  date  it  was  written,  rather  than 
at  testator's  death.  To  this  end  proof  was 
taken  below  to  show  that  Z.  T.  Pash  had 
married  and  had  five  children  after  the  will 
was  written,  and  that  these  five  children 
were  in  no  way  related  to  testator,  and  were 
strangers  in  blood  to  his  household.  EVom 
this  proof  It  is  argued  that  testator  would 
not  have  reasonably  given  each  of  these  five 
children.  In  no  way  related  to  him,  the  same 
as  he  had  given  the  others,  who  were  his 
niece's  children.  The  court  below  sustained 
exceptions  to  this  proof,  and  this  Is  excepted 
to  as  error.  We  are  of  opinion  that  this 
proof  was  incompetent  for  any  purpose,  and 
was  properly  rejected.  But,  for  the  sake  of 
argument.  If  it  be  conceded  to  be  admissible, 
it  proves  nothing  that  would  change  the  lan- 
guage, dear  and  explicit  as  it  is,  of  the  will. 
It  will  be  noticed  that  the  will  nowhere 
names  Bettle  Gray  Pash,  niece  of  testator. 
The  devise  is  to  the  children  of  Z.  T.  Pash 
without  stating  that  they  are  the  children 
also  of  his  niece,  nor  is  the  number  stated. 
If  the  niece.  Settle,  was  deed  when  this  cod- 
icil was  written,  and  the  devise  had  been 
Intended  to  be  Mmlted  to  her  children,  it 
could  easily  have  been  done  by  names,  or 
as  children  of  Bettle,  or  simply  given  the 
numl>er  then  living.  On  the  other  hand.  It 
appears  that  testator  lived  more  than  10 
years  after  the  second  marriage  of  Z.  T. 
Pash,  and  in  the  same  neighborhood  a  part 
of  the  time,  so  it  must  be  presumed  testator 
knew  that  Pash  had  children  other  than 
those  of  his  first  wife,  Bettle;  yet  the  gen- 
eral words  of  the  will  are  not  changed. 
There  is  no  ambiguity  in  the  will  in  this 
particular.  The  children  of  Z.  T.  Pash  are 
given  $1,000  each.  There  is  no  qoaliflcation 
or  limitation  expressed,  or  even  suggested 
MS  possibly  Intended.  The  language  is 
broad  oiongh  to  cover,  and  does  cover,  all 
the  children  of  Pash.  If  there  was  any 
question  of  Identity  of  Z.  T.  Pash's  children, 
that  could  be  shown  by  proof;  but  such  is 
not  the  case  here.  There  is  no  question  of 
identity.  It  Is  well  settled  that  testimony 
as  to  the  intention  of  the  testator  is  inad- 
missible. McCanley  v.  Bucfcner,  87  Ky.  191, 
8  8.  W.  190;  CbenanltTs  Guardian  v.  Oh»- 
nanlf  s  Kx'rs,  88  Ky.  88,  11  8.  W.  424;  Mudd 
V.  MulUcsn  (Ky.)  12  8.  W.  263,  386;  Mo- 
Brayer  ▼.  McBrayer's  Ez'x,  85  Ky.  475,  26 


8.  W.  183;  Tattle  T.  Berryman,  94  Ky.  553, 
23  S.  W.  345.  If  the  testator'a  expressed  ijt- 
tentlon  as  to  what  he  Intended  doing  la  not 
admissible,  surely  the  circumstances  and 
surroundings  could  not  be  shown  to  alter  or 
vary  the  very  language  of  the  will  Itself. 
The  courts  have  power  to  construe  wlUs 
when  their  meaning  is  doubtful,  and  proof 
may  be  heard  to  Identify  a  devisee  or  lega- 
tee when  that  Is  in  donbt;  but  the  courts 
cannot  make  a  will  for  a  person,  nor  can  it 
substitute  its  Judgment  for  that  of  the  tes- 
tator as  to  the  objects  of  his  bounty.  In 
the  will  nniec  consldnation  the  devise  is  to 
each  of  a  class  composed  of  the  children  of 
Z.  T.  Pash.  The  court  is  not  authorized  to 
divide  the  class,  and  say  to  one  part,  "You 
take,  because  yonr  mother  was  a  niece  of 
the  testator,"  and  to  another  part,  "You  do 
not  take  anything  under  the  will,  because 
you  are  strangers  in  blood  to  the  household 
of  testator."  There  is  no  such  division 
made  or  anthorised,  or  even  intimated,  by 
the  will  Itself;  and  when  it  Is  conceded— 
as  most  be,  for  the  will  to  be  valid  for  any 
pnrpose— that  the  testator  knew  his  estate, 
and  the  objects  of  his  bounty,  and  was  ca- 
pable of  making  a  will,  the  case  is  settled  in 
favor  of  appellees.  If  the  testator,  Thomas 
H.  Gray,  had  not  intended  to  give  to  the 
children  of  Z.  T.  Pash,  whether  they  were 
also  children  of  his  wife  Bettle  Gray  Pash 
or  not,  he  ooold  easily  have  so  stated,  either 
in  the  original  codicil  or  by  a  second.  The 
testator  lived  several  years  after  Pash's  sec- 
ond marriage,  and  neatly  14  years  after  the 
death  of  his  niece  Bettle  Gray  Pash.  We 
are  of  tiie  opinion  that  Che  construction 
phiced  oa  the  will  by  the  learned  trial  judge 
la  the  only  one  that  comports  with  our  law, 
and  that  to  construe  It  otherwise  would  be 
to  substitute  the  power  of  the  court  for  the 
will  and  desire  of  the  testator. 

There  appears  no  error  In  the  Judgment 
and  the  same  Is  affirmed. 


TAQBR  V.  KENTUCKY  TITI.B  Oai 

(Court  of  Appeals  of  Kentucky.    March  T. 
1902.) 

GUABANTORS— RIQHT  TO  SUB  AT  ONCK  UPON 
DEFAULT  OP  PRINCIPAL— PAIl-URB  TO 

SUB  PRINCIPAL  WITH  DIUOBNCE. 

The  holder  of  a  bond  for  the  payment  of 
money  upon  which  an  unconditional  guaranty 
of  the  payment  of  the  principal  and  interrat 
was  indorsed  was  entitled  at  once  upou  the 
default  of  the  principal  to  look  to  the  guaran- 
tor for  payment  of  the  debt,  and  therefore 
the  guarantor  was  not  released  by  want  of  dili- 
gence in  suing  the  principal. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, chancery  division. 

"To  be  officially  reported." 

Action  by  the  Kentucky  Title  Company 
against  W.  J.  Yager  on  a  contract  of  goar- 

>  R^rarted  by  Edward  W.Hlnes.Eaq  ,ot  a»  Franks 
(Mt  bar,  and  termarlr  ataU  rvportar  C 
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anty.    Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

McDonald  &  McDonald,  for  aji^ellant 
Pope  Klcbolas,  for  appellee. 

BURNAM,  J.  On  the  2d  of  September, 
18d7,  the  appellant,  W.  J.  Yager,  Bold  and 
conveyed  to  Lola  M.  Gaass  certain  real  es- 
tate In  liouisville  In  consideration  of  the  ex- 
ecution by  her  of  four  bonds  for  $500  each, 
due  in  one,  two,  three,  and  four  years,  re- 
spectlrely,  which  were  made  payable  to  the 
Kentucky  Title  Company  or  bearer,  and 
which  bore  interest  at  the  rate  of  6  per 
cent,  per  annum,  payable  semiannually;  and 
to  secure  the  payment  of  each  of  the  bonds 
a  lien  was  retained  In  the  deed  upon  Hie 
property.  These  bonds  were  transferred  by 
Yager  to  the  Kentucky  Title  Company,  with 
this  Indorsement:  "I  hereby  guaranty  the 
payment  of  the  principal  and  interest  and  of 
the  within  bond  at  maturity.  Sept.  2,  1897. 
W.  J.  Yager."  It  was  provided  by  the  deed 
that.  If  Lola  M.  Gauss  failed  to  pay  any  of 
the  bonds  when  it  became  due,  the  holder  of 
such  overdue  b<Mid  or  coupon  might  declare 
all  the  bonds  secured  by  the  deed  to  be  Im- 
mediately due  and  payable.  In  January, 
1890,  the  title  company  instituted  this  suit, 
in  which  they  allege  that  none  of  the  bonds 
or  Interest  thereon  had  been  paid  since  the 
2d  of  March,  1808,  and  asked  for  a  personal 
Judgment  against  the  payor,  and  also  against 
W.  J.  Yager  upon  his  Indorsement,  and  for 
an  enforcement  of  their  lien.  The  appellant, 
Yager,  answered  that  he  was  only  a  guar- 
antor on  the  bonds,  and  that  he  had  been 
released  from  all  liability  by  the  failure  of 
the  title  company  to  institute  suit  for  more 
than  four  months  after  the  principal  obli- 
gors had  defaulted  in  payment,  although  he 
alleged  he  notified  them  that  he  would  not 
consent  to  any  Indulgence  upon  the  bonds. 
The  trial  court  overruled  a  general  demurrer 
to  this  answer,  and  the  title  companj^  replied, 
denying  the  alleged  negligence,  or  that  Ya- 
ger had  ever  notified  them  that  they  should 
Institute  suit  against  the  principal  obligors 
on  the  bond;  and  they  also  deny  that,  if  suit 
had  been  instituted,  the  amount  could  have 
been  made  out  of  the  principal  obligors,  or 
that  the  appellant  was  prejudiced  by  such 
failure.  The  chancellor  held  Yager  liable  up- 
on bis  contract  of  guaranty  because  the 
proof  failed  to  show  that  he  was  damaged 
by  reason  of  the  title  company's  failure  to 
sue  promptly,  and,  the  proceeds  of  the  prop- 
erty being  Insufficient  to  pay  the  lien  debts, 
gave  the  title  company  a  personal  Judgment 
against  him  for  the  deficit  of  $G73.93,  with 
interest  and  cost;  and  from  tills  Judgment 
appellant  appeals. 

We  do  not  deem  it  important  to  consider 
the  proof  introduced  upon  the  trial  of  the 
case,  as,  in  our  opinion,  the  answer  of  appel- 
lant did  not  state  facts  sufficient  to  support 
a  defense,  and  the  chancellor  erred  in  over- 
ruling the  demurrer  filed  thereta    "A.  guar- 


anty la  either  absolute  or  conditional.  An 
absolute  guaranty  is  an  unconditional  prom- 
ise of  payment  or  performance  on  default  of 
the  principal.  To  bind  the  guarantor.  It  is 
not  necessary  that  there  should  be  notice  of 
acceptance  <^  the  guaranty  and  default  of 
the  principal,  or  that  any  steps  should  be 
taken  to  enforce  the  contract  guarantied 
against  the  principal.  The  guaranty  may 
proceed  against  the  guarantor  at  once  on  de- 
fault of  the  principal.  The  guarantor's  lia- 
bility Is  dependent  upon  the  same  rules  of 
law  by  which  the  liability  of  one  who  has 
broken  his  contract  Is  determined.  A  guar- 
anty Is  conditional  when  there  is  some  ex- 
traneous event  beyond  the  mere  default  of 
the  principal  by  which  the  guaranty  becomes 
binding.  Liability  does  not  attach  immedi- 
ately upon  nonpayment  or  nonperformance 
by  the  principal.  In  general  it  is  necessary 
to  fix  the  liability  of  the  guarantor,  that  there 
should  be  notice  of  the  guaranty  and  notice 
of  the  principal's  default,  and  reasonable  dili- 
gence in  exhausting  reasonable  remedies 
against  the  principal.  The  most  usual  form 
of  absolute  guaranty  Is  a  promise  to  pay  the 
debt  at  maturity  If  not  paid  by  the  priucipal 
debtor,  and  the  guarantee  may  bring  an  ac- 
tion on  default  of  payment  at  the  date  nam- 
ed against  the  guarantor."  See  Am.  &  En?. 
Enc.  Law  1141.  Brandt,  Sur.  p.  119.  {  Sii. 
says:  "When  the  terms  of  a  guaranty  of 
payment  fix  the  time  within  which  the  pay- 
ment shall  be  made,  If  the  payment  is  not 
made  within  the  time  prescribed,  there  is  a 
breach  of  guaranty,  and  no  atepB  need  be 
taken  against  Hie  ivincipal,  nor  need  his 
Insolvency  be  shown,  to  charge  the  guaran- 
tor." Bee  numerous  cases  cited  in  notes  to 
support  text  Yeates  t.  Walker,  1  Duv.  S4. 
the  payee  of  a  note  assigned  It  In  the  t<A- 
lowing  words:  "For  value  received,  I  assign 
this  note  to  Owen  W.  Walker,  and.  If  not 
paid,  I  bind  myself  to  pay  it"  The  assignee 
Instituted  a  Joint  action  against  the  payors 
and  the  assignor.  Judgment  was  rendered  by 
default  against  the  assignor.  Upon  appeal 
he  sought  to  reverse  the  Judgment  upon  the 
ground  that  the  petition  failed  to  show  that 
the  appellee  had  sued  the  payors  of  the  note, 
and  had  been  unable  to  coerce  the  payment 
of  the  debt  from  them.  The  court  hdd  that 
If  the  assignment  was  made  before  the  ma- 
turity of  the  note,  the  assignor's  liability  ac- 
crued at  its  maturity.  And  In  Thompson  v. 
Glover,  78  Ky.  195,  88  Am.  Rep.  220,  this 
court  said:  "Whoe  the  whole  transaction 
Is  of  such  a  nature  as  to  give  the  guarantor 
full  Information  as  to  his  liability,  and  the 
agreement  to  accept  Is  contemporaneous  with 
the  guaranty,  and  was  the  consideration 
therefor,  all  the  parties  being  privy  to  the 
whole  transaction,  no  specific  notice  is  neces- 
sary." The  guaranty  In  this  case  was  an 
absolute  undertaking  on  the  part  of  appel- 
lant Yager,  to  pay  the  principal  and  interest 
of  the  bonds  at  the  maturity  thereof,  and  the 
title  company  had  the  ^ht  to  look  to  the 
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appellant,  as  ^arantor,  for  tlie  payment  of 
tbelr  debt,  Immediately  npon  the  default  of 
the  principal.  As  this  is  the  effect  of  the 
Judgment  appealed  from.  It  is  affirmed. 


FALLON  ▼.  FARMERS'  HOME  MUT.  AID 
ASS'N.i 

(Conrt  of  Appeals  of  Kentnclty.    March  S, 
1902.) 

INSURANCE— QAMAOB    BY    WINDSTORM— FAIL- 
URE TO  ALLEGE  NOTICE  07  INJURY. 

In  an  action  npon  a  policy  inauriug 
against  damage  by  windstorm  plaintiff  should 
have  alleged  that  he  had  given  defendant  in- 
surance company  notice  of  the  nature  and  ex- 
tent of  the  injuries  inflicted  witliin  a  reasona- 
ble time  thereafter,  or  be  should  have  alleged 
some  excnse  for  his  failnre  to  do  so. 

Appeal  from  circuit  court,  Fleming  coun- 
ty. 

"Not  to  be  officially  reported." 
Action  by  Tobe  Fallon  against  the  Farmers' 
Home  Mutual  Aid  Association  npon  a  policy 
Insuring  against  damage  by  windstorm. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

O.  A.  Cassidy  and  W.  6.  Dearlng,  for  ap- 
pellant.   John  P.  McCartney,  for  appellee. 

BURNAM,  J.  On  the  20th  day  of  August, 
1886,  the  Farmers'  Home  Mutual  Aid  Asso- 
ciation Insured  the  tobacco  bam  of  appellant, 
Tobe  Fallon,  against  damage  by  fire,  light- 
ning, or  windstorm  of  any  description  to  the 
extent  of  $300,  which  was  to  be  paid  within 
60  days  after  notice  of  the  damage  to  the 
property  insured.  On  the  17th  day  of  Jan- 
nary,  1900,  appellant  instituted  this  suit  in 
tbe  Fleming  circuit  court,  seeking  to  recover 
damages  for  Injuries  to  his  bam  from  wind- 
storms. He  alleges,  in  substance,  that  the 
bam  was  injured  to  some  extent  about  three 
years  before  the  institution  of  this  suit  by 
a  violent  windstorm;  and  that  he  notified 
tbe  company  of  tbe  character  and  extent  of 
tbe  injuries  which  it  had  received,  and  re- 
qnested  them  to  repair  it,  and  which  they 
promised  but  neglected  to  do;  that  he  there- 
upon did  so  himself,  expending  for  this  pur- 
pose 60  cents;  that  tbe  barn  was  located 
upon  a  high  hill,  and  had,  since  the  original 
Injury,  been  repeatedly  shalcen  and  racl^ed 
by  windstorms  until  It  had  become  unsafe 
for  occupancy,  and  asked  that  the  company 
be  compelled  to  put  it  In  good  condition,  or 
pay  the  amount  of  the  insurance.  The  peti- 
tion contained  no  specific  allegations  of  tbe 
<'haracter  of  the  damages,  when  they  occur- 
red, nor  did  he  allege  that  he  bad  given  the 
defendant  notice  thereof,  except  as  to  the 
original  injury  which  he  bad  himself  re- 
paired. The  defendant  company  filed  a  mo- 
tion that  the  plaintiff  be  required  to  make 
his  petition  more  specific.  Thereupon  he 
filed  an  amended  petition,  but  failed  to  cure 

'  Reported  hy  Edward  W.  HInes,  Eiiq.,  ot  the  Frank- 
fort bar,  and  tormerlr  itata  reporter. 


tbe  defects  of  his  original  petition.  Tbe  de- 
fendant then  demurred  generally  and  spe- 
cially to  the  petition  as  amended,  which 
were  sustained,  and  the  petition  dismissed, 
and  the  plaintiff  has  appealed. 

Notice  of  the  damage  to  tbe  property  in- 
sured is  made  a  condition  precedent  by  the 
terms  of  the  policy,  and  It  was  essential  that 
plaintiff  should  have  alleged  that  he  had  giv- 
en the  defendant  company  notice  of  the  na- 
ture and  extent  of  tbe  injuries  inflicted  up- 
on the  property  insured  witbin  a  reasonable 
time  after  tbe  injury,  or  some  excuse  for  bis 
failure  to  do  so.  In  tbe  absence  of  such  al- 
legations, the  special  and  general  demurrers 
were  both  properly  sustained. 

Judgment  afilrmed. 


OOATLEIT  et  al.  v.  OROWB  et  aLi 

(Conrt  of  Appeals  of  Kentucky.    March  6, 
1902.) 

CONSTRUCTION  OF  WILL-DEVISE  SUBJECT  TO 
TRUST— POWER  TO  CONVEY  LAND  WHILE 
TRUST  REMAINS  UNKXSCUTEI>-RBS  AOJU- 
DICATA. 

1.  A  testator  devised  his  entire  estate  to  his 
wife  and  daughters  and  to  R.,  his  son,  whom 
he  directed  to  take  care  of  the  daughters  on 
testator's  farm  "dnring  their  single  life,"  and 
then  provided  that  all  of  the  property,  after 
supporting  the  wife  and  daughters,  shonld  be 
owned  by  R.  by  his  making  to  each  of  the 
daugl)ters  certain  gifts  provided  they  should 
marry.  Held,  that  R.  took  the  land  in  fee  sub- 
ject to  the  trust,  but  as  long  as  any  of  the 
daughters  were  unmarried,  and  the  trust  thus 
remained  unexecuted,  R.  had  no  power  to  sell 
the  land. 

2.  R.  having  made  an  assignment  for  the 
benefit  of  creditors,  and  his  assignee  having 
brought  suit  to  construe  the  will,  a  judgment 
rendered  in  that  action  to  the  effect  that  R. 
had  no  vendible  interest  in  the  land  during 
the  existence  of  the  trust,  and  that  the  land 
therefore  did  not  pass  to  the  assignee  under 
the  deed  of  assignment,  does  not  preclude  the 
heirs  of  R.  from  claiming  the  lana  subject  to 
the  trust. 

Appeal  from  circuit  court,  Washington 
county. 

"Not  to  be  officially  reported." 

Action  by  Julia  A.  Goatley  and  Zacharlab 
Crowe  against  Lee  Ooatley  and  others  for  the 
construction  of  a  will.  Judgment  construing 
will,  and  defendants  appeal.    Revnsed. 

W.  E.  Selecman  and  Hazelrigg  &  Chenault, 
for  appellants.    John  W.  Lewis,  for  appellees. 

WHITE,  J.  Peter  Goatley  died  in  Wash- 
ington county  in  1850,  testate.  His  will  was 
probated,  and  contains  among-  others  this 
provision:  "I  give  and  bequeath  to  my  wife, 
Slnal  Goatley,  and  to  my  daughter  Louisa 
Toon  and  her  three  children,  and  Cavilla  M. 
Goatley,  Emma  Jane  Goatley,  Susan  Goatley, 
Jane  Maria  Goatley,  and  July  Ann  Goatley, 
and  to  my  son  Robert  P.  Goatley,— all  tbe 
above-named  heirs  are  at  present  living  with 
me,— all  my  land  except  tbe  land  I  purchased 

'Reported  bj  Edward  W.  Hlnea,  Esq.,  of  tbe  Frank- 
tort  bar,  aad  formerljr  state  reporter. 
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of  John  Wttbrow  and  wife,  and  also  mj 
slarea  and  their  Increase,  and  all  my  per- 
sonal estate,  excepting  what  will  pay  my 
Just  debts.  I  wish  it  distinctly  onderstood 
that  the  above-named  property,  both  real, 
personal,  and  mixed,  is  entirely  under  the 
control  and  management  of  my  son  Robert 
V.  Goatl^,  who  is  to  hare  the  care  of  the 
other  heirs  above  named  duiing  their  single 
life;  and  I  wish  it  also  understood  that  they 
are  to  remain  here,  and  have  their  support, 
while  single.  All  the  land,  slaves,  and  per- 
sonal estate  above  named,  after  suiq>orting 
my  wife  and  daughters  above  named  during 
their  single  life,  Is  to  be  held  and  owned  by 
my  son  Robert  P.  Goatley  by  his  giving  to 
each  of  my  daughters  now  single  a  horse, 
saddle,  and  bridle,  and  cow,  and  bed,  and  six 
sheep,  provided  they  should  marry.  •  •  • 
I  also  wish  It  understood  that  my  daughter 
Louisa  Toon,  above  mentioned,  is  only  to 
have  a  home  here  and  maintenance  for  her 
children  during  her  single  life.  If  she  should 
marry,  Robert  P.  Gioatley  Is  not  to  give  her 
anything  after  her  marriage,  bnt.  If  her  chil- 
dren should  remain  with  my  son  Robert  P. 
Ooatley  until  they  are  of  age,  then  my  son 
Robert  la  to  school  them,  and  give  them  a 
horse,  saddle,  and  bridle."  Robert  P.  Ooat- 
ley  was  appointed  executor  without  bond. 
Julia  Ann  Goatley  has  never  married,  bnt 
continued  to  live  with  her  brother  Robert  P. 
Goatley  up  until  his  death,  in  1889,  and  after 
that  she  continued  to  live  on  the  place,  and 
use  the  rents  and  Issues  thereof,  till  In  1899 
some  controversy  came  up  over  the  title  to 
the  land,  when  she  Instituted  this  action  to 
construe  the  will  of  her  father,  Peter  Goat- 
ley. To  ber  petition  the  heirs  at  law  of  Rob- 
ert P.  Goatley  filed  answer,  making  same  a 
cross  petition  against  the  appellees,  heirs  at 
law  of  Peter  Gktatley,  claiming  the  fee  sim- 
ple title  to  the  land  subject  to  the  trust  for 
the  support  of  Julia  Ann  Goatley.  To  this 
cross  petition  appellees,  heirs  at  law  of  Peter 
Goatley,  filed  answer,  and  denied  that  Rob- 
ert P.  Goatley,  or  appellants  as  his  heirs  at 
law,  held  or  owned  any  interest  In  the  land 
in  fee,  but  that  Robert  P.  Goatley  was  a 
trustee  merely,  and  for  the  purpose  of  pro- 
viding for  a  support  for  the  daughters  of 
Peter  Goatley,  as  named  in  the  wilL  In  a 
separate  paragraph  it  Is  pleaded  that  In  an 
action  brought  by  the  assignee  for  the  bene- 
fit of  creditors  of  Robert  P.  Goatley  the 
Washington  circuit  court  was  called  on  to 
construe  the  will  so  far  as  the  rights  and  in- 
terest of  Robert  P.  Goatley  were  concerned, 
the  assignee  claiming  the  interest  and  title 
of  Robert  P.  Goatley  by  the  deed  of  assign- 
ment; that  to  that  action  Robert  P.  Goatley 
was  a  party,  and  before  the  court;  that  Judg- 
ment was  rendered  in  that  action,  by  which 
it  was  determined  and  decreed  that  under 
the  will  of  Peter  Goatley  the  lands  were  cre- 
ated a  trust  estate,  and  did  not  pass  to  the 
assignee  under  the  deed  of  assignment  of 
Robert  P.  Goatley.    Appellees  pleaded  this 


judgment  as  a  bar  to  appellants'  rlgiit  to  re- 
cover anything  by  descent  from  Robert  P. 
Ooatley.  To  this  answer  of  appellees  a  re- 
ply was  filed,  which  admitted  the  rendition 
of  the  Judgment  in  the  assignment  suit,  but 
denied  that  it  was  an  adjudication  contrai7 
to  a  right  of  recovery  by  them  in  this  ac- 
tion. The  action  was  submitted  on  the 
pleadings  and  record  of  the  assignment  suit, 
and  the  court  adjudged  in  favor  of  appel- 
lees on  the  questlmi  of  res  adjndicata.  The 
rights  of  the  original  plaintiff,  Julia  Ann 
Goatley,  are  not  in  controversy  here.  The 
only  question  Is  as  to  the  ownership  of  the 
fee  title  to  the  land,  subject  to  her  rigbts. 
To  reverse  the  Judgment  denying  appellants 
the  fee  title  this  appeal  is  prosecuted. 

We  are  of  the  opinion  that  by  the  will  of 
Peter  Goatley  the  fee  title  to  the  land  was 
devised  to  Robert  P.  Goatley  subject  to  the 
trust  Imposed  to  support  and  furnish  a  home 
to  the  daughters  of  Peter  Gtoatley  while  they 
remained  single,  and  to  give  them  specified 
property  when  they  should  marry.  This 
trust  imposed  on  Robert  P.  Goatley  to  sup- 
port and  furnish  a  home  for  liis  unmarried 
sisters  was,  in  its  nature,  personal,  and  could 
not  be  delegated  by  him,  and  was  continu- 
ing, as  this  record  shows,  during  his  life,  as 
one  of  the  daughters  never  married,  but  ont- 
lived  her  brother.  Robert  P.  Goatley  tbere- 
fore  had  no  vendible  interest  in  the  land  dur- 
ing the  existence  of  the  trust  imposed  by  the 
win.  If  Robert  P.  Goatley  could  have  sold 
and  conveyed  away  the  fee  title  to  the  land, 
there  would  have  been  no  way  to  compel  him 
to  support  and  provide  a  home  for  his  nn- 
marrled  sisters.  If  this  land  had  passed  to 
the  assignee  in  insolvency,  it  must  have  been 
sold  to  pay  debts  of  Goatley,  and  the  per- 
sonal trust  would  have  been  destroyed.  The 
last  clause  of  the  item  quoted  above  plainly 
shows  that  Peter  Ooatley  intended  that  his 
single  daughters  should  be  provided  for  and 
should  have  a  home  on  this  land;  for  it  says: 
"I  also  provide  that  if  my  son  Robert  P. 
Goatley  should  die  before  my  daughters  that 
are  now  single  should  marry,  they  are  still 
to  remain  in  possession  of  the  property,  and 
my  son  Mason  J.  Goatley  is  to  manage  and 
have  the  care  of  them  and  property  while 
they  remain  single,  provided  he  is  living." 
We  are  of  the  opinion,  and  so  bold,  that 
Robert  P.  Goatley  was  devised  the  fee  title 
to  the  land,  but  because  of  the  nature  of  the 
trust  imposed  on  him  as  well  as  on  the  land 
he  could  not  sell  and  convey  same  so  Ion:; 
as  the  trust  was  not  fully  executed,  which 
seems  not  to  be  yet  fully  executed.  We  are 
also  of  the  opinion  that  the  Judgment  and 
decree  of  the  Washington  circuit  court  in  the 
suit  brought  by  the  assignee  of  Robert  P. 
Goatley,  Is  not  an  adjudication  and  estopppl 
of  the  rights  of  appellants,  heirs  at  law  of 
Robert  P.  Goatley.  That  Judgment  and  de- 
cree is  final  and  binding  on  the  parties  and 
privies,  but  is  not  inconsistent  with  the  claim 
of  appellants  in  this  caae.    That  Judgment 
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gave  tbe  correct  Interpretation  to  the  will 
of  Peter  Goatley  that  tbe  rights  and  inters 
est  of  liolMrt  P.  Goatley  in  tbe  land  under 
tbe  will  was  not  tben  a  rendible  interest 
l)ecauBe  of  tbe  trust  imposed,  and  did  not 
pass  under  tbe  deed  of  assignment  Tbe 
same  construction  we  now  give  to  tbe  will 
and  to  bis  rlgbta  and  title.  Wbenever  the 
trust  Impoaed  la  fully  executed,  or  by  tbe  con- 
ditions ioipoaed  tbe  land  and  personal  obllga* 
Hon  is  freed,  tbe  fee  will  be  In  Robert  P. 
Uoatley,  and  tbe  property  may  tben  be  con« 
veyed. 

For  tbe  reasons  indicated,  we  are  of  tbe 
opinion  tbat  the  judgment  appealed  from  is 
erroneous,  and  will  be  reversed,  and  causa 
remanded  for  Judgment  for  appellants  in 
accordance  berewltb,  and  for  further  pro* 
ceedlngs  not  iaconsiatent  with  this  opinion. 

FORESST  HILL  BUILDINO  &  LOAN  ASSW 

OP  WEST  COVINGTON  v.  McBVOY'S 

EX'R  et  al.i 

(Court  of  Appeals  of  Kentucky.    March  6, 
1902.) 

JUDQMBNT— SETTINO  ASIDB-BXPIEATION  OF 
TERM— POWBR  OP  COURT— RB-RBFBRBNCB 
TO  COMUIBSIONBK  —  APPEUiATK  JURIBOIO 
TION— IMMATERIAL  REC0R]>-C06TS. 

1.  A  court  of  coDtlnuous  session  bad  power 
to  set  aside  an  order  of  sale  after  tbe  expira- 
tion of  tiO  days  from  the  date  it  was  entered, 
motion  therefor  baviug  Iteen  atade  l>efore  tbe 
expiration  of  CO  days. 

2.  Where  the  chancellor  deemed  the  master's 
report  insufllcient  upon  matters  referred,  a  re- 
reference  was  proper. 

3.  Where  a  buildinc  and  loau  association 
sought  by  cross  petition  to  enforce  a  mort- 
(rage  lien  which  bad  l>eeB  assumed  by  defend- 
ant*, the  associatloB  ciaimbig  that  tlie  ma- 
turity of  the  debt  had  been  precipitated  by  the 
default  of  defeudants  in  tbe  payment  of  dues 
and  interest,  an  appeal  Ilea  from  a  judgment 
adjudging  that  defeudants  were  not  in  default, 
and  permitting  tliem  to  eontlnoe  the  paymort 
of  dues  and  interest,  though  the  judgment  re- 
cites that  the  submission  to  a  commissioner, 
on  which  It  was  rendered,  was  only  on  the 
question  whether  or  not  defendanta  slioald  pay 
interest  ou  the  mortgage,  as  the  sflEect  of  the 
judgment  Is  to  refuse  to  enforce  the  lien,  and 
therefore  something  more  is  involved  than  the 
amonnt  of  tbe  interest,  which  alone  would  not 
be  suflicient  to  give  jarisdiction  of  au  appeai. 

4.  Under  Civ.  Oode  Prac.  f  737,  apoellant 
having  brought  up  the  entire  record  of  the  set- 
tlement of  au  estate  embracing  litigations  hav- 
ing not  the  faintest  relation  to  the  litigation 
which  ended  in  tbe  judgment  appealed  from 
and  reversed,  the  motion  of  appellees  to  re- 
qnire  appellaitt  to  pay  for  the  immaterial  parts 
of  the  record  mus^  be  sustained. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  against  tbe  executor  of  Martha  Mc- 
Evoy  and  the  Forest  Hill  Building  &  Loan 
Association  of  West  Covington  for  a  settle- 
ment of  tbe  esUte  of  Martha  McKvoy.  Judg- 
ment refusing  to  enforce  mortgage  lien  as* 
terted  by  defendant  building  and  loan  asso- 
<latIon,  and  that  corporation  appeals.  Re- 
versed. 

f.L^''*'  tv  Mward  W.  HInes.  Bsq.,  «<  tk*  J^ank- 
tort  Ur,  and  tonBorlr  itrte  legatUr. 


Furber  4  Jackson,  for  appelant  Byrne  & 
Read,  for  appellees. 

DU  RBLLB,  J.  Suit  was  brought  by  Glenn 
and  wife  against  Martha  McEvoy's  executor 
for  a  settlement  of  Martha  McEvoy's  estate, 
and  for  a  reference  to  tbe  master  to  ascertain 
and  report  the  debts,  to  which  suit  tbe  ap- 
pellant waa  made  a  party,  end  called  upon 
to  set  up  Its  claims.  The  administrator  of 
Haley  applied  to  be,  and  was,  made  a  party, 
and  alleged  that  Martha  McEvoy  owned  in 
1893  the  east  half  of  lot  No.  40  in  Wright 
subdivision,  which  she  sold  to  one  Seals,  who 
executed  to  her  two  purchase  money  lien 
notes,  one  of  which  was  unpaid,  and  bad 
been  assigned  by  Martha  McBvoy  to  Haley, 
with  a  written  guaranty  for  its  payment; 
tbat  tbe  land  bad  been  snbsequently  sold  to 
John  and  Thomas  McEvoy,  who  aasnmed  the 
payment  of  tbe  lien  note  referred  to,  and  also 
a  subsequent  mortgage  to  appellant  associa- 
tion, whtcb  seems  also  to  have  held  mort- 
gages upon  other  lota  whlcb  bad  been  owned 
by  tbe  decedent  Tbe  appellant  association 
set  up  Ita  various  mortgages,  Including  tbe 
one  on  tbe  eastern  half  of  lot  No.  40,  claim- 
ing that  under  the  temis  of  the  mortgage, 
which  oontaiaed  a  clause  of  precipitation  of 
tbe  principal  upon  failure  for  90  days  to  pay 
tlie  weddy  installments,  the  maturity  of  tbe 
indebtedness  bad  been  precipitated  by  tbe 
fkllnre  to  pay  such  tnatailments  for  a  period 
of  98  weeks.  Appellant  therefore  prayed 
judgment  for  the  total  sum  of  |(S19.D8,  and 
for  a  sale  to  satisfy  Its  mortgage.  The  ease 
was  referred  to  tbe  commissioner,  and  a  re- 
port filed  tn  favor  of  all  tbe  contentions  of 
appellant.  Tbe  report  waa  confirmed,  and 
•nbaequently  an  order  of  sale  as  to  several 
lots.  Including  tbe  one  in  question,  was  made, 
without  any  provision  as  to  what  should  be 
done  with  the  proceeds.  A  motion  was  made 
witbin  60  days  to  set  aside  the  order  conflrm- 
isg  ttie  eommissiona's  report  and,  after  the 
expiration  of  tbe  60  days,  sustained.  The 
oeoimissloBer  bad  meanwhile  been  ordered 
not  to  execute  the  order  of  sale  as  to  the  lot 
tai  question.  Tbe  case  was  again  referred  to 
tbe  maater,  and,  seemingly  by  overslept  this 
order  was  subsequently  repeated.  Tbe  claim 
of  Haley's  adnsinistrator  on  tbe  Hen  note 
seems  to  liava  been  compromised  and  paid, 
and  was  disoiiaeed,  settled.  Tbe  commis- 
sioner tben  repotted  tbat  tbe  building  asso- 
ciation book  of  the  McEvoys  was  In  arrears, 
but  was  so  when  tbe  McEvoys  aasumed  tbe 
Seals  mortgage,  and  tbat  tbe  association  gave 
them  time  to  pay  the  mortgage  In  weekly 
Instolimcnts  of  $3,  whlcb  were  regularly  paid 
until  the  cross  petition  was  filed  against  them 
toy  the  association.  This  last  report  was  con- 
flnned.  Tbe  judgment  appealed  from  re- 
cites: "Tbe  submission  is  for  judgment  only 
on  tbe  qoestloo  of  whether  or  not  John  and 
"nioinas  McEvoy  sboald  pay  Interest  on  the 
mortgage  •  *  *  from  tbe  time  of  ttie  fil- 
ing of  the  cross  petition  by  aal^  association 
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against  tbem  In  this  action."  It  adjudged 
that  tliey  were  not  in  default  at  the  time  of 
the  filing  of  the  cross  petition,  and  that  after 
such  default  they  offered  to  pay  their  dues 
and  Interest,  which  offer  was  not  accepted  by 
the  association.  The  Judgment  then  proceeds: 
"It  is  adjudged  that  John  and  Thomas  Mc- 
Eyoy  be  allowed  to  continue  paying  their 
dues  and  Interest,  at  the  rate  of  |2  dues  and 
$1  Interest,  as  of  the  date  of  filing  of  the 
cross  petition  against  them,  •  •  •  and 
that  said  association  recover  no  Interest  for 
the  period  of  time  between  the  date  of  the 
filing  of  said  cross  petition  and  the  time 
when  said  association  accepts  payment  as 
herein  ordered.  The  association  should  not 
be  allowed  hiterest  for  the  time  during  which 
it  refused  to  accept  payments  in  the  sums 
In  which  it  had  agreed  and  was  obliged  to 
accept  them.  If  payments  should  not  be  of- 
fered by  John  and  Thomas  McEvoy  as  here- 
in directed,  interest  will  begin  to  run  from 
date  of  the  first  regular  meeting  of  said  asso- 
ciation at  which  said  payments  are  not  offer- 
ed." Hie  motion  to  set  aside  the  order  of 
£ale  was  made  within  60  days  of  the  date  of 
the  order.  The  court  had  control  of  its  or- 
der during  the  term  of  60  days,  and  the 
motion  to  set  aside  suspended  the  order  until 
acted  upoa 

We  are  not  inclined  to  bold  the  re-refer- 
ence to  the  commissioner  erroneous.  If  the 
chancellor  deems  the  master's  report  insnfil- 
clent  upon  the  matters  referred,  we  do  not 
think  he  should  be  limited  by  too  strict  k 
rule  in  seel^ing  further  information  by  a  re- 
reference  of  the  matter  in  doubt. 

But  the  book  of  the  association  does  not 
sustain  the  finding  of  the  commissioner,  nor 
that  of  the  chancellor,  who  seems  to  have 
been  misled  thereby.  It  shows  that  between 
April  23,  1896,  when  the  McEvoys  assumed 
the  payment  of  the  mortgage,  to  April,  1888, 
when  the  cross  petition  was  filed,  they  were 
In  default  in  their  payments  of  dues  consid- 
erably more  than  the  90  days  required  to 
precipitate  the  maturity  of  the  debt.  This 
being  so,  even  if  the  waiver  claimed  to  have 
been  made  of  past  defaults  at  the  time  the 
mortgage  was  assumed  had  been  properly 
pleaded,  which  it  was  not,  and  assuming 
what  is  not  the  fact,— that  the  tender  of  pay- 
ment of  current  dues  at  and  after  the  date 
of  filing  of  the  cross  petition  was  pleaded 
and  proven,— they  fell  in  default  to  the  re- 
quired extent  after  their  assumption,  and 
were  still  in  default  to  the  required  extent 
at  the  time  of  the  tender  claimed  to  have 
been  made.  It  necessarily  follows,  then,  that 
a  Judgment  refusing  foreclosure  must  be 
erroneous. 

But  It  Is  claimed  that  the  Judgment  was 
upon  a  submission  upon  the  question  of  in- 
terest only,  and  so  recites.  It  makes  no  dif- 
ference what  the  recital  of  the  Judgment  is. 
It  denied  the  relief  sought,  viz.,  the  enforce- 
ment of  the  mortgage,  by  granting  a  relief 
to  the  defendant  to  the  cross  petition  which 


was  aI>soIuteIy  incompatible  witb  sacb  en- 
forcement. Tested  by  this,  the  motion  to 
dismiss  the  appeal  must  faJL  That  motion 
Is  based  upon  the  theory  that  interest  to  an 
amount  less  than  $100  is  alone  involved.  As 
we  have  seen,  the  effect  of  the  Judgment  was 
to  deny  the  relief  sought  in  the  cross  peti- 
tion, and  we  have  Jurisdiction  of  a  Judgment 
which  denies  that  relief.  It  is  tinnecessary, 
therefore,  to  consider  the  denial  of  interest 
on  the  entire  mortgage  i>ecause  of  the  tender 
claimed  to  have  been  made  of  certain  Install- 
ments thereon. 

There  is  also  a  motion— seemingly  made  in 
anticipation  of  reversal— to  require  the  appel- 
lant to  pay  the  cost  of  copies  of  immate- 
rial parts  of  the  record  herein.  By  subsec- 
tion 11,  8  737,  of  the  Civil  C!ode  of  PracUce, 
it  Is  provided  that  "a  party  who  requires  a 
clerk  to  copy  such  papers  [which  do  not  con- 
stitute part  of  a  record],  or  immaterial  parts 
of  a  record,  shall  pay  the  cost  resulting  there- 
from, to  be  adjudged  by  the  court  of  appeals 
upon  or  without  motion."  The  most  casual 
glance  at  this  record  shows  that  it  contains 
a  mass  of  matter  which  is  entirely  immate- 
rial to  this  appeal.  This  appeal  relates  sole- 
ly to  the  controversy  between  the  McKroy 
estate,  the  McEvoys,  the  Haley  estate,  and 
the  appellant  association,  witb  regard  to  the 
claims  upon  the  eastern  half  of  lot  No.  40. 
This  was  a  side  issue  in  the  suit  for  a  settle- 
ment of  the  McEvoy  estate.  But  appellant 
has  brought  here  the  entire  record  of  the  set- 
tlement of  the  McEvoy  estate,  embracing  liti- 
gations which  have  not  the  faintest  relation 
to  the  litigation  which  ended  in  the  Jadgment 
from  which  this  appeal  is  taken.  All  papers, 
pleadings,  reports,  and  orders  which  have 
anything  to  do  with  the  eastern  half  of  lot 
No.  40,  the  Hens  claimed  thereon,  or  the  lia- 
bilities secnred  by  such  liens,  are  properly 
in  the  record  before  ns.  Nothing  else  is. 
If  counsel  cannot  agree  as  to  what  part  of 
the  record  shall  be  taxed  against  appellant, 
the  court  wIU  be  compelled  to  make  the  spec- 
ification. 

The  Judgment  is  reversed,  and  cause  re- 
manded, for  a  Judgment  In  accordance  witti 
this  opinion. 


INDUSTRIAL  MUTUAL  DEPOSIT  C».  t. 
CENTRAL  MUTUAL  DEPOSIT  CO.» 

(Court  of  Appeals  of  Kentucky.    March  7, 
1902.) 

CORPORATIONS— PROTECTION  IN  USE  OF  COR- 
PORATE NAME— TRADE-NAME  CON- 
SISTINQ  OF  GENERIC  TERM. 

A  corporation  incorporated  as  "Industrial 
Mutual  Deposit  Company"  is  not  entitled  to 
enjoin  a  corporation  subsequently  incorporated 
as  the  "Central  Mutual  Deposit  Company" 
from  using  the  words  "Mutual  Deposit  Com- 
pany" as  a  part  of  its  name;  those  words  be- 
ing descriptive  of  the  business  of  the  corpora- 
tion. 

>  Reported  by  Edward  W.Hines,  EBq.,oI  lb*  Frssk- 
fort  bar,  and  formerly  itate  reporter,  ^q  I  p 
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An>eal  from  drcalt  court,  Fayette  county. 

"To  be  officially  reported." 

Action  by  tbe  Industrial  Mutual  Deposit 
Company  against  tbe  Central  Mutual  Depos- 
it Company  for  an  Injunction.  Judgment 
for  defendant  and  plaintiff  anneals.  Affirm- 
ed. 

Hobbs  &  Farmer  and  Morton  &  Damali, 
tor  appellant  Forman  &  Forman,  for  ap- 
pellee. 

HOBSON,  J.  Appellant  the  Indnstrial 
Mutual  Deposit  Company,  filed  tbis  suit  in 
tbe  Fayette  clrcnlt  court  to  obtain  an  injunc- 
tion protecting  it  In  tbe  use  of  Its  corporate 
name,  and  preventing  Injury  to  its  business. 
ITbe  court  sustained  a  demurrer  to  tbe  peti- 
tion, and  dismissed  tbe  action.  Tbe  petition 
set  fortb  tbese  facts:  Tbe  plaintiff,  tbe  In- 
dostriai  Mutual  Deposit  Company,  was  in- 
corporated on  May  7,  1900.  Tbe  defendant 
tbe  Central  Mutual  Deposit  Company,  was 
Incorporated  In  January,  1901.  Tbe  articles 
of  incorporation  of  botb  are  similar.  Tbe 
business  In  wblcb  tbey  are  engaged,  and  tbe 
xnetbod  of  conducting  it,  are  tbe  same.  Tbe 
principal  bltlce  of  botb  is  located  in  tbe  city 
of  Lexington,  in  tbe  Merrick  Lodge  Building. 
Many  of  tbe  promoters  of  tbe  defendant  be- 
fore its  organization  were  connected  wltb  the 
plaintiff.  Tbey  were  Induced  to  organize  tbe 
defendant  company,  to  designate  tbe  Merrick 
Lodge  Building  as  the  chief  office  of  tbe 
c  mpany,  and  to  select  for  it  the  name  "Cen- 
tral Mutual  Deposit  Company,"  which  differs 
from  that  of  tbe  plaintiff  only  by  the  substi- 
tution of  tbe  word  "Central"  for  the  word 
"Industrial,"  wltb  the  purpose  and  Intent  of 
drawing  away  from  plaintiff  Its  customers 
and  clientage,  and  of  promoting  tbe  business 
of  tbe  defendant  to  tbe  injury  of  tbe  plain- 
tiff's business.  By  this  means  it  has  serious- 
ly damaged  tbe  plaintiff,  and  has  drawn 
away  from  it  many  of  its  customers.  The 
demurrer  admits  as  true  tbe  allegations  of 
tbe  petition. 

The  general  principle  that  a  corporation's 
name  is  Its  property,  and  that  equity  will 
protect  the  corporation  from  a  fraudulent 
use  of  another  name  so  like  it  as  to  deceive 
tbe  public  and  rob  it  of  its  business,  is  ad- 
mitted. Thus.  In  Elliott  on  Private  Corpora^ 
tions  (section  48)  it  is  said:  "Tbe  rule  most 
consistent  wltb  principle  is  that  a  corpora- 
tion will  be  protected  in  tbe  use  of  Its  name 
upon  tbe  same  equitable  principles  which 
protect  persons  in  the  use  of  trading  names 
and  trade-marks."  There  is,  however,  one 
well-recognized  exception  to  tbe  rule,  and 
this  la  that  a  trade-name  consisting  simply 
of  a  generic  term  will  not  be  protected. 
Thus,  in  Canal  Co.  v.  Clark.  13  Wall.  311,  20 
li.  Bd.  5S1,  tbe  plaintiff  sold  his  coal  under 
tbe  trade-name  of  "I.iackawanna."  The  de- 
fendant's coal  also  came  from  the  Lackawan- 
na  valley,  and  be  designated  It  as  "Lacka- 
wanna coal."    The  court  held  that  the  nome 


of  a  district  could  not  thus  be  appropriatedv 
exclusively,  and  after  saying  that  such  phras- 
es as  "Pennsylvania  wheat"  "Kentucky 
hemp,"  "Virginia  tobacco"  could  not  be  pro- 
tected, it  added:  "Nor  can  a  generic  name, 
or  a  name  merely  descriptive  of  an  article 
of  trade,  or  Its  qualities,  ingredients,  or 
characteristics,  be  employed  as  a  trade-mark, 
and  tbe  exclusive  use  of  it  be  entitled  to  le- 
gal protection."  In  tbe  subsequent  case  of 
Goodyear's  India  Rubber  Olove  Mfg.  Co.  v. 
Goodyear  Rubber  Co.,  128  U.  S.  598.  9  Sup. 
Ct  166,  82  L.  Kd.  535,  the  court  held  that  a 
corporation  would  not  be  protected  in  tbe 
name  "Goodyear  Rubber  Company."  It  said: 
"Names  which  are  thus  descriptive  of  a  class 
of  goods  cannot  be  exclusively  appropriated 
by  any  one.  Tbe  addition  of  tbe  word  'com- 
pany' only  indicates  that  parties  have  formed 
an  association  or  partnership  to  deal  in  such 
goods,  either  to  produce  or  to  sell  tbem. 
*  *  *  Names  of  such  articles  cannot  be- 
adopted  as  trade-marks,  and  be  thereby  ap- 
propriated to  tbe  exclusive  right  of  any  one; 
nor  will  the  incorporation  of  a  company  in 
the  name  of  an  article  of  commerce,  with- 
out other  specification,  create  any  exclusive 
right  to  tbe  use  of  the  name."  To  the  same 
effect  see  Avery  v.  Meikle,  81  Ky.  85.  Un- 
der tbese  principles,  it  would  not  be  main- 
tained that  a  corporation  doing  business  un- 
der the  name  of  the  Industrial  Mining  Com- 
pany could  enjoin  another  corporation  frcm 
doing  business  in  tbe  name  of  the  Central 
Mining  Company,  or  one  doing  business  as 
the  Industrial  Lumber  Company  could  enjoin 
another  from  doing  business  as  the  Central 
Lumber  Company.  Tbe  words  which  are 
Identical  in  tbe  names  in  controversy  are 
"Mutual  Deposit"  But  tbese  words  desig- 
nate tbe  business  followed  by  the  company, 
and  are  generic  terms  descriptive  of  that 
business  as  fully  as  tbe  word  "lumber"  would 
be  in  tbe  case  supposed,  or  tbe  word  "min- 
ing," and  Just  as  tbe  word  "trust"  is  in  tbe 
names  of  the  numerons  trust  companies  oper- 
ating in  tbe  state.  Both  the  corporations 
are  doing  a  mutual  deix>slt  business,  and,  as 
the  name  Is  descriptive  of  the  business,  nei- 
ther can  appropriate  it  exclusively. 
Judg:ment  affirmed. 


CAMPBELL  V.   FIDELITY   &   CASUALTY 

CO.  OF  NEW  YORK.1 

(Court  of  Appeals  of  Kentucky.    March  5, 

1902.) 

SECOND     APPEAI/— LAW     OP     CASE— ACCIDENT 

INSURANCE— INTOXICATION— MURDBR 

OF   INSURED— EVIDENCE. 

1.  Wliere  the  court  on  a  former  appeal  di- 
rected the  giving  of  specific  instructions  which 
distinctly  recognized  toe  burden  of  proof  to  be 
on  defendant,  that  opinion  was  the  law  of  the 
case,  aud  conclusively  determined  that  ques- 
tion. 

2.  Upon  an  issue  as  to  whether  the  insured 
in  an  accident  insurance  policy  was  drunk  at 
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the  time  be  was  killed,  the  eTidcuce  of  a  wit- 
neas  that  he  knew  deceased  well,  and  that  he 
was  a  man  who  could  drink  large  quantities  of 
whisky — as  much  as  a  half  gallon  within  a 
▼ery  «bort  time — without  becoming  drunk,  waa 
not  admiasible;  aud,  even  if  it  had  been,  its 
rejection  would  not  have  been  prejudicial. 

S.  Evidence  tending  to  show  that  the  penou 
who  killed  insured  was  seen  lying  in  wait  for 
him  two  or  three  weeks  before  the  kiUlntr  waa 
tuadmissible;  there  being  no  queation  of  self- 
defense,  or  aa  to  who  was  the  aggressor  in  the 
difflcolty. 

Appeal  froui  circuit  coort,  Shelby  county. 

"Not  to  be  officially  reported." 

Action  by  Jennie  B.  Campbell  against  the 
Fidelity  &  Oasualty  Company  of  New  York 
on  an  accident  insurance  policy.  Judgment 
(or  defendant,  and  plalntlfC  appeals.  Af- 
firmed. 

OUbert  Peak  &  ailbert,  for  apfpeUant 
WlIUs  &  WUlifl,  for  appellee. 

HOBSON,  J.  The  facts  in  this  case  are 
fully  stated  In  the  opinion  rendered  on  the 
former  appeal  See  Campbell  r.  Casnalty 
Co.,  80  8.  W.  4Se.  On  that  appeal  a  Judg- 
ment for  the  defendant  was  reversed  on  ac- 
count of  the  inatnictlons  by  the  court  to  the 
Jury,  and  at  the  conchisian  of  the  opinion 
explicit  directions  as  to  the  instructions  on 
another  trial  weore  given.  On  the  return  of 
the  case  to  the  circnit  court  it  was  tried 
anew,  and  the  Jury  were  Instructed  as  thus 
directed.  They  again  returned  a  verdict  for 
the  defendant,  and  the  plaintiff  again  ap- 
peals. 

Complaint  is  made  that  the  court  erred  in 
pladng  die  harden  of  proof  npon  the  defend- 
ant The  answer  admitted  the  killing  of  the 
intestate,  and  undertook  to  show  that  the 
dtfendant  was  not  liable,  because  of  certain 
provisions  of  the  poMey  ez^npting  it  from 
responsibility.  On  the  former  appeal  tbis 
court,  by  the  instructions  directed  to  l)e  giv- 
en, distinctly  recog^nized  the  burden  of  proof 
to  be  on  the  defendant;  and,  tliat  opinion 
t>eing  the  law  of  the  case,  the  trial  court 
property  so  held.  When  the  case  was  re- 
versed and  a  new  trial  awarded  .by  this 
court  it  was  tried  de  novo,  and  on  the  prin- 
ciples settled  toy  this  court. 

The  evidence  offered  by  the  witness  Gar- 
rett A.  Lee  that  he  knew  the  deceased, 
Campbell,  well,  and  that  he  was  a  man  who 
-could  drink  large  -quantities  of  whisky— as 
much  as  a  half  gallon  witiiin  a  very  short 
time— ^tbout  becoming  drank,  was  ot  Uttle 
value.  The  facts  as  to  his  condition  were 
trefore  the  Jury,  and  the  evidence,  if  ad- 
mitted, could  have  thrown  little  light  on  the 
case,  as  the  effect  that  whisky  has  on  a  man 
depends  largely  on  his  condition  at  the  time. 
Wc  do  not  see,  under  the  facts  of  the  case, 
that  this  evidence  was  admissible,  or  that  its 
rejection  could  have  been  prejudicial. 

There  was  no  error  in  refusing  the  evi- 
deuce  offered  by  appellant  as  to  her  seeing 
Duncan  near  her  house  one  night  two  or 
three  weeks  before  her  husband  was  killed. 


standing  in  front  ot  their  .house,  near  a  tree, 
and  as  she  and  her  hnslmnd  approached  he 
Jumped  behind  the  tree,  and  remained  tliere 
until  they  paased.  This  threw  no  Ui^t  on 
the  homicide,  and  as  this  coort  on  tbe  for- 
mer appeal  ellmhiated  from  the  cane  all 
question  of  self-defense,  or  who  was  the  ag- 
gressor in  the  difficulty,  the  evidence  could 
not  have  thrown  any  light  on  tbe  issues  t>e- 
fore  the  Jury. 
Judgment  affirmed. 


GRIFFIN  T.  COMMONWBA1.TH.1 

(Coort  of  Appeals  of  Kentucky.    >£axcli  5, 

1902.) 

INTOZICATINa  UqOOKS-LOCAL  OPTION-SAU 
BT  PISTILLEB— EVASION  OF  U^Vf  FOR- 
BIDDING BALE  BT  RETAIL. 

Under  Ky.  St  {  2868,— part  of  tiie  local 
option  law,  providing  that  "th«  proviaiOBS  of 
this  act  shall  not  apply  to  any  manufacturer 
or  wholesale  dealer  who  in  good  faith  and  in 
the  nsnal  course  of  trade  sells  by  the  whole- 
sale in  quantities  of  not  less  than  five  gaUona, 
delivered  at  one  time  aud  not  to  i>e  dmnk  ou 
the  premises," — the  court  should  have  instruct- 
ed the  jury  that,  if  defendant  was  a  manufac- 
turer or  wholesale  dealer,  and  in  good  faith 
and  in  the  usual  course  of  trade  sold  the 
wtiisky  by  the  wholesale  in  quantities  of  not 
less  than  five  gallons,  delivered  at  one  time, 
and  that  it  was  not  drunk  on  the  premises. 
they  should  find  him  not  guilty,  but  that  if  tbe 
money,  with  bis  knowledge,  was  made  up  and 
the  whisky  was  delivered  by  him  with  a  view 
to  its  division  at  once  between  the  contril>- 
utors,  including  the  prosecnting  witness,  and 
the  transaction  was  not  in  good  faith  a  selling 
by  wholesale,  but  a  device  to  evade  the  opera- 
tion of  the  local  option  law,  they  ahonld  con- 
vict him. 

Appeal  from  circuit  court,  Knox  county. 

"Not  to  be  officially  rqjorted." 

Grant  Griffin  was  convicted  of  the  offense 
of  selling  liquor  in  violation  of  the  local  op- 
tion law,  and  he  appeals.    Reversed. 

B.  B.  Golden,  for  appellant.  B.  J.  Breck- 
inridge, for  tbe  Commonwealth. 

HOBSON,  J.  Appelant  was  indicted  for 
selling  to  S.  M.  White  spirituous  liquors  la 
violation  of  the  local  option  law.  Tbe  testi- 
mony for  the  commonwealth  by  tbe  witness 
White  was  as  follows:  "I  went  to  a  small 
bouse  near  Gray's  station,  in  Gray's  voting 
precinct  in  Knox  county,  within  twelve 
months  before  tbis  indictment  There  were 
several  men  on  tbe  outside  and  sevonl  on 
tbe  inside  of  tbe  bouse.  The  defendant 
Grant  Griffin,  was  in  the  house  all  the  time, 
and  there  was  a  man  going  about  tliroagh 
tbe  crowd  inside  and  outside  of  tbe  bouse. 
I  don't  know  who  be  was.  He  bad  a  cigar 
box,  and  me  and  the  others  there  present  put 
in  various  sums  of  money  until  we  got  920 
made  up,  and  then  this  man  took  it  and  paid 
it  over  to  defendant.  Griffin,  and  we  got  ten 
gallons  of  whisky,  and  we  all  divided  it  in 
the  house,  after  we  bought  it;  among  our- 
selves.   I  got  either  a  quart  or  a  balf  gallon 
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out  of  the  keg."  Tbe  defendant,  Oriffln,  tes- 
tified as  follows:  "At  the  time  that  the  wit- 
ness White  speaks  of,  I  was  operating  a  dls- 
tlUtfy  near  Gray's  station.  In  Knox  county, 
and  I  owned  and  controlled  tbe  house  spoken 
of  by  the  witness.  I  use  that  house  for  my 
private  warehouse,  and  kept  my  whisky 
stored  there  in  tbe  original  ten-gallon  pack- 
ages. I  cannot  state  whether  tbe  witness 
got  tbe  whisky  be  states  or  not  I  never  s<dd 
wtalBky  at  any  time  in  quantities  less  than 
ten  gallons  in  the  original  package.  I  did 
not  know  how  the  money  was  procured  that 
was  paid  to  me.  I  did  not  direct  anybody 
to  make  up  $20  for  a  keg  of  whisky,  and  did 
not  know  that  It  was  being  done.  One  man 
always  paid  me  the  money,  and  I  delirered 
him  tbe  whisky  In  tbe  original  package.  I 
don't  know  what  they  did  with  it  after  they 
bought  it."  On  this  evidence  the  court  in- 
structed the  Jury  as  fellows:  "If  you  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant.  Grant  OrlfBn,  In 
this  county,  and  before  the  flndlng  of  the  in- 
dictment, either  directly  or  Indirectly  sold  to 
the  witness  intoxicating  liquors,  to  wit,  whis- 
ky or  brandy,  in  less  quantities  than  five  gal- 
lons, you  will  find  the  defendant  guilty  as 
charged  in  the  indictment,  and  fix  his  punish- 
ment at  a  fine  of  not  less  than  one  hundred 
nor  more  than  two  hundred  dollars."  "If 
jon  have  a  reasonable  doubt  of  the  defendant 
being  proven  guilty,  you  will  find  him  not 
guilty." 

Section  2568,  Ky.  St,  which  is  part  of  the 
local  option  act,  provides:  "The  provisions 
of  this  act  shall  not  apply  to  any  manu- 
facturer or  wholesale  dealer  who  in  good 
faith  and  In  tbe  usual  course  of  trade  sells 
by  the  wholesale  in  quantities  of  not  less 
than  five  gallons,  delivered  at  one  time  and 
not  to  be  drunk  on  the  premises."  In  Mahan 
v.  Com.,  56  8.  W.  529,  and  Adair  v.  Com., 
36  S.  W.  630,  It  was  held  by  this  court,  con- 
struing this  statute,  that  five  things  must 
concur  In  orier  to  constitute  a  wholesale 
transaction  within  tbe  exception:  (1)  The 
sale  must  be  by  a  manufacturer  or  wholesale 
dealer;  (2)  In  good  faith,  and  In  the  usual 
course  of  trade;  (3)  by  the  wholesale  In 
quantities  of  not  less  than  five  gallons;  (4) 
delivered  at  one  time;  and  (5)  not  to  be 
drunk  on  tbe  premises;  and  that  when  a 
Bale  Is  made  the  vendor  takes  the  responsl- 
WUty  of  seeing  that  the  Hqqcr  is  not  drunk 
on  the  premises.  Sections  2570,  2571,  Ky. 
St,  further  provide:  "No  trick,  device,  sub- 
terfuge or  pretense  shall  be  allowed  to  evade 
the  operation  or  defeat  the  policy  of  the  law 
Against  selling  spirituous,  vinous  or  malt 
liquors  without  license,  or  In  violation  or  eva- 
sion of  any  local  option  law  prevailing  In  any 
county,  town,  city,  precinct  or  municipality 
of  this  commonwealtb."  Section  2670.  "A 
conviction  for  tbe  olTense  of  selling  spiritu- 
ous, vinous  or  malt  liquors  without  license  so 
to  do,  or  for  selling  same  in  any  county, 
town,  city,  precinct  or  municlptillty  of  this 


commonwealth  where  local  option  laws  pre- 
vail, may  be  sustained  against  the  person  in 
possession  of  the  premises  on  wbleb  said 
liquor  is  obtained,  furnished  or  disposed  of 
in  violation  or  evasion  of  law.  If  the  follow- 
ing facts  appear:  A  house,  room,  indosure 
or  other  place  where  spirituous,  vinous  or 
malt  liquors  are  furnished  or  obtained  in  vio- 
lation or  evasion  of  law,  or  where  some  de- 
vice is  used  to  dispose  of,  furnish  or  obtain 
such  liquor  In  violation  or  evasion  of  law." 
Section  2571.  Under  these  provisions,  the 
court  should  have  further  instructed  the  Jury 
that.  If  the  defendant  was  a  manufacturer 
or  wholesale  dealer,  and  In  good  faith  and 
In  the  usual  course  of  trade  sold  the  whisky 
by  the  wholesale  in  quantities  of  not  less 
than  five  gallons,  delivered  at  one  time,  and 
none  of  it  was  drunk  on  the  premises,  they 
should  find  him  not  guilty;  bat  ttiat,  if  the 
money,  with  bis  knowledge,  was  made  up 
and  the  whisky  was  delivered  by  him  with  a 
view  to  tbe  division  of  the  whisky  as  soon 
as  it  was  got  between  the  contributors,  in- 
cluding the  witness  White,  and  the  trans- 
action was  not  in  good  faltb  a  sellhig  by 
wholesale,  but  a  device  to  evade  the  opera- 
tion of  the  local  option  law,  they  should  con- 
vict him. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  and  further  proceedings  con- 
sistent with  this  opinion. 


RICHMOND,  N.,  I.  ft  B.  R.  00.  r.  RIOH- 

ARDSON.i 

(Court  of  Appeals  of  Kentucky.    Mardi  5^ 

1902.) 

CAHRIERS  OP  LIVE  STOCK— CONNBCTINO  UNB 
—LIABILITY  FOR  LOSS— HIXBCUTION  OP  SHIP- 
PING CONTRACT— ETIAUD  OK  MISTAKE. 

Where  plaintiff  had  been  accustomed  for 
many  years  to  ship  live  stock  over  the  line  of 
defendant  railroad  company  under  a  form  of 
coutrairt  making  defendant  liable  ouly  for  loss 
occurriug  on  its  line,  it  must  be  presumed  that, 
when  plaintiff  applied  to  defendant's  agent  for 
a  car  to  ship  his  stock,  he  anticipated  shipping 
it  in  the  usual  way;  and  though  the  contract, 
which  was  in  the  usual  form,  was  not  read  to 
him  or  explained,  it  cannot  be  inferred  that 
there  was  any  fraud  or  mistake. 

Appeal  from  circuit  court,  Estill  county. 

"Not  to  be  officially  reported." 

Action  by  C.  Richardson  against  the  Rich- 
mond, Nicholasvllle,  Irvine  &  BeattyviUe 
Railroad  Company  to  recover  damages  for 
breach  of  contract  to  carry  live  stock  safely. 
Judgment  for  plaintUT,  and  defendant  ap- 
peals.   Reversed. 

Wallace  &  Harris,  for  appellant  Grant  E. 
IiiUy,  for  appellee. 

HOBSON,  J.  On  January  19,  1893,  appel- 
lee shipped  96  hogs  and  8  cows,  loaded  in  a 
car  at  Irvine,  Ky.,  consigned  to  Green  ft 
Bmbry,  at  Cincinnati,  Ohio.  Tbe  stock  were 
loaded  late  In  the  afternoon,  and  were  tak- 
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en  by  appellant  Immediately  to  Richmond, 
Ky.,  and  there  delivered  to  the  Louiavllle  & 
Nashville  Railroad  Company,  to  be  forward- 
ed to  their  destination.  By  the  usual  course 
of  business,  the  car  should  have  reached  Cin- 
cinnati that  night;  but  for  some  reason  it 
was  not  taken  up  by  the  connecting  line,  and 
did  not  reach  Cincinnati  until  the  22d.  It 
was  then  delivered,  with  four  of  the  hogs 
missing,  one  dead,  and  the  others  in  bad 
condition.  The  hogs  w»e  in  good  condition 
when  turned  over  by  appellant  to  the  Louis- 
ville &  Nashville  Railroad  Company.  There 
was  no  delay  or  neglect  on  appellant's  part. 
What  was  the  real  cause  of  the  delay  in  the 
car  between  Richmond  and  Cincinnati  is  not 
shown  by  the  proof.  On  the  first  trial  of 
the  case  there  was  a  verdict  in  favor  of  the 
plaintiff  for  $240.  On  appeal  to  this  court  a 
new  trial  was  ordered.  The  court,  after 
stating  fully  the  facts  of  the  case,  and  quot- 
ing at  length  the  written  contract  of  ship- 
ment said:  "It  seems  to  us  that  the  con- 
tract of  shipment  of  the  hogs  in  question 
does  not  malie  the  appellant  liable  for  any 
failure  or  injury,  except  such  as  occurred  on 
Its  line  of  road  between  Irvine  and  Rich- 
mond; and,  inasmuch  as  there  was  no  plea 
of  fraud  or  mistalce  In  the  execution  of  the 
contract  of  shipment,  the  court  below  erred 
in  allowing  any  parol  proof  as  to  the  terms 
of  the  contract  of  shipment  No  instruction 
should  have  been  given  to  the  Jury  authoriz- 
ing them  to  find  against  the  appellant  for 
any  delay  or  damage  to  the  hogs  after  the 
delivery  of  the  car  containing  the  hogs  to 
the  Louisville  &  Nashville  Railroad  Company 
at  Richmond."  43  S.  W.  465.  On  the  return 
of  the  case  to  the  trial  court  the  plaintiff 
amended  his  petition,  charging  fraud  or  mis- 
take In  the  execution  of  the  contract  of 
shipment  and  pleading  that  the  contract 
made  by  him  with  the  company  was  one  of 
through  shipment  from  Irvine  to  Cincinnati. 
Issue  was  Joined  on  these  allegations.  The 
rase  was  tried  anew,  and  resulted  In  a  ver- 
dict In  favor  of  the  plaintiff  for  $200. 

There  is  little  contradiction  in  the  evi- 
dence. The  proof  shows  that  the  plaintiff 
applied  to  the  agent  of  appellant  at  Irvine 
for  a  car,  saying  that  he  wished  to  ship  the 
stock.  The  agent  ordered  the  car.  The 
plnlntiff  loaded  his  stock  on  it  By  the  time 
he  got  it  loaded,  the  engine  was  waiting  for 
it  and  immediately  started  on  with  it  He 
then  came  to  the  station,  and  he  and  the 
agent  signed  the  contract  of  shipment.  The 
contract  was  not  read  to  him  or  explained. 
He  had  been  shipping  stock  for  20  years; 
had  shipped,  according  to  his  own  testimony, 
as  many  as  50  cars.  The  company  used  only 
this  form  of  bill  of  lading.  He  bad  often 
shipped  on  it  before,  and  knew  that  appel- 
lant's road  only  ran  to  Richmond.  The  price 
for  the  shipment  of  the  stock  under  their 
contract  was  $30.  If  not  shipped  under  it 
the  price  of  shipping  it  was  $06.  The  plain- 
tiff and  the  agent  valued  the  hogs,  and  the 


Talnatlon  they  fixed  was  placed  In  the  con- 
tract; also  the  rate,  $36.  This  evidence  ut- 
terly falls  to  show  there  was  any  fraad  ae 
mistake  in  the  execution  of  the  contract. 
When  the  plaintiff  applied  to  the  agent  for  a 
car  to  ship  his  stock,  he  most  be  presnmed 
to  have  anticipated  shipping  It  In  the  usual 
way,  and  on  the  usual  contract  in  use  by  the 
company,  on  which  he  had  been  shipping  for 
years.  There  was  nothing  in  the  transac- 
tion to  evince  a.  different  arrangement  and 
the  defendant  not  being  liable  beyond  its 
orwn  line,  by  the  express  terms  of  the  con- 
tract and  having  turned  over  the  stock  with- 
out delay  and  in  good  condition  to  the  Lonis- 
Tllle  &  Nashville  Railroad  Company  at  Rich- 
mond, according  to  appellant's  expectation, 
and  in  the  usual  course  of  business,  the 
court  should  have  instructed  the  Jury,  nnder 
the  evidence,  to  find  for  the  defendant. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  grant  appellant  a  new 
trial,  and  for  further  proceedings  not  Incon- 
sistent with  this  oplnloa 


SBRGBNT  et  al.  v.  NORTH  CTJMBERLANO 
MFG.  OOA 

(Court  of  Appeals  of  Kentucky.    March  9, 
1902.) 

BASTARDS— LEGITIMACY— BURDEN  OF  PROOF— 

DOWER— ADULTERY— STATUTE 

OF   LIMITATIONS. 

1.  As  a  general  rule,  a  child  bom  in  lawful 
wedlock,  when  its  mother  is  living  with  her 
husband,  and  they  have  opportunity  for  coition, 
is  conclusively  presumed  to  be  legitimate;  and. 
while  exceptions  are  allowed  to  this  rule,  the 
burden  of  proof  in  such  a  case  is  npon  the  one 
assertine  illegitimacy,  it  being  necessary  for 
him  to  show  that  the  husband  could  not  possi- 
bly have  been  the  father  of  the  child. 

2.  Under  Ky.  St.  {  2133,  the  adultery  of  the 
wife  does  not  bar  her  claim  to  dower  where 
she  continues  to  live  with  the  husband. 

3.  Where  a  portion  of  a  number  of  heirs 
sold  and  conveyed  their  interests  in  the  land 
inherited,  the  possession  of  the  purchaser  was 
not  adrerse  to  the  other  heirs  or  to  the  wid- 
ow's claim  to  dower;  and,  iu  any  event  they 
are  not  barred  by  any  possession  short  of  IS 
years. 

Appeal  from  circuit  court  Harlan  county. 

"To  be  officially  reported." 

Action  by  Milton  Sergent  and  others 
against  the  North  Cumberland  Manufactur- 
ing Company  for  partition  of  land  and  al- 
lotment of  dower.  Judgment  for  defendant 
and  plaintiffs  appeal.    Reversed. 

B.  M.  Lee^  for  appellants. 

O'REAR,  3.  Appellants,  Milton  and  Mil- 
lard Sergent  are  twin  children  of  appellant 
Mary  Sergent  They  yrete  bom  In  June  or 
July,  1877.  Ephraim  Sergent  Sr.,  owned  a 
tract  of  400  acres  of  land  bi  Harlan  county 
at  his  death  In  Decembw,  1876.  Eight  of 
his  children  (but  not  including  appellants) 

■Reported  by  Edward  W.  Hlnea,  Bbq.,  of  the  Frank- 
fort bar,  and  (onnerly  itata  reporter. 
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tn  1884  conveyed  tbeir  Interests  In  this  land, 
which  has,  by  subsequent  conveyances,  come 
do-wn  to  appellee.  Appellant  Mary  Sergent 
was  the  widow  of  Kpbralm  Sergent,  Sr. 
Her  two  children,  appellants  MlUard  and 
Milton  Sergent,  Joined  her  In  bringing  this 
suit  in  1898  for  a  partition  of  the  land, 
claiming  dower  for  the  widow  and  an  undi- 
vided one-tenth  each  for  the  two  children. 
Appellee  defended  ui>on  the  alleged  grounds 
that  Mary  Sergent,  by  adultery,  had  for- 
feited her  right  to  dower,  and  that  the  two 
boys  named  were  not  the  children  of  the 
decedent,  Ephraim  Sergent,  Sr.  An  Issue 
was  joined  upon  the  question  of  the  legiti- 
macy of  the  sons.  The  court,  upon  the 
pleadings,  and  without  proof,  dismissed  ap- 
pellants' petltjion.  This  was  error.  The  an- 
swer charged  that  Ephraim  Sergent,  Sr.,  at 
the  time  of  his- death,  was  80  years  of  age; 
that  for  6  months  before  bis  death  he  had 
been  In  very  feeble  health,  and  unable  to  turn 
himself  in  his  bed;  that  during  that  time 
appellant  Mary  Sergent  was  guilty  of  adul- 
tery with  divers  men;  that  at  no  time  with- 
in 10  months  before  the  birth  of  these  two 
sous  had  the  putative  father  been  physically 
able  to  perform  the  sexual  act,  and  that  he 
did  not  do  so.  It  was  not  charged  that  his 
wife  was  living  apart  from  him,  or  that  they 
had  not  been  in  cohabitation  during  that 
period  up  to  bis  death.  As  a  general  rule, 
a  child  iKHrn  in  lawful  wedlock,  when  Its 
mother  is  living  with  her  husband,  and  they 
have  opportunity  for  coition,  is  conclusively 
presumed  to  be  legitimate  (Ureenl.  Kv.  § 
2S;  Strode  v.  Magowan's  Heirs,  2  Bush, 
626);  this  Is  80  even  though  It  may  be  shown 
also  that  the  wife  during  the  time  was 
guilty  of  infidelity  (Cope  v.  Cope,  1  Moody 
&  R.  269,  276;  Morris  v.  Davies,  3  Car.  &  P. 
216;  Bex  v.  Lnffe,  8  East,  103).  This  pre- 
sumption of  the  legitimacy  of  such  ofTsprlng 
Is  founded  not  alone  upon  the  coincidence  of 
probabilities,  but  as  well  upon  that  policy 
of  the  law  that  forbids  either  husband  or 
wife  testifying  to  occurrences  between  them 
during  marriage;  also  upon  its  supreme  t&- 
gavA  for  those  privileges  of  the  married 
Btate  that  all  men  Instinctively  withhold 
from  the  public  knowledge.  If  the  ques- 
tion of  legitimacy  were  open  to  such  attack, 
to  be  sustained  or  defeated  by  a  mere  pre- 
ponderance of  evidence,  based  largely  and 
most  frequently  upon  circumstances  alone, 
the  right  of  inheritance,  the  Integrity  of 
Mood,  the  pride  of  ancestry,  and  Its  just 
sense  of  honor,  all  would  depend  upon  the 
most  dubious  of  titles.  From  the  very  uature 
of  the  case,  positive  evidence  in  support  of 
the  legitimacy  must  be  the  most  difficult  to 
t>e  adduced.  The  law  does  not  allow  its  in- 
quiries to  Invade  the  privacy  of  the  connu- 
bial conch  for  any  such  purpose.  When 
liusband  and  wife  enter  It,  it  must  be  held 


that  its  privileges  are  not  subject  of  inves- 
tigation, to  the  end  that  Its  reasonable  and 
legitimate  fruits  may  be  brought  into  ques- 
tion. Exceptions  to  the  general  rule  stated 
are  allowed.  For  example,  where  a  white 
woman,  married  to  a  white  man,  gives  birth 
to  a  negro  child;  or  when  the  husband  and 
wife  have  been  constantly  apart,  living  in 
separate  localities,  not  being  together  for  a 
longer  time  than  the  period  of  gestation 
(Pittsford  V.  Chittenden,  68  Vt  51,  3  Atl. 
323;  Rex  v.  Maidstone,  12  East,  550);  or 
where  the  circumstances  shown  are  sncb 
that  it  would  have  been  impossible  for  the 
husband  to  have  been  the  father  (Patterson 
V.  Gaines,  6  How.  550,  12  L.  Ed.  653).— the 
presumption  of  legitimacy  Is  overcome.  But 
in  every  Instance  where  It  is  allowed  to  be 
shown  that  the  child  bom  of  a  woman  dur- 
ing wedlock,  or  thereafter  within  10  months, 
is  not  legitimate,  the  burden  of  the  proof  is 
upon  the  one  asserting  the  illegitimacy. 
Oreenl.  Bv.  S  81.  Even  the  allegations  of 
illegitimacy  will  not  be  deemed  to  have 
been  sustained  by  a  mere  preponderance  of 
the  evidence.  It  must  show  that  the  hus- 
band of  the  mother  could  not  possibly  have 
been  the  father  of  her  child.  If  Goes  v. 
Froman,  89  Ky.  318,  12  S.  W.  887,  8  L.  R. 
A.  102,  seems  to  go  beyond  this  rule,  the 
soundness  of  the  extent  of  that  opinion  may 
well  be  doubted. 

2.  The  demurrer  of  Mary  Sergent  to  the 
answer  should  have  been  sustained.  It  was 
admitted  that  she  was  the  widow  of  appel- 
lee's remote  grantor;  that  he  owned  In  fee 
simple  and  was  seised  of  the  land  in  dis- 
pute during  their  marriage.  Adultery  of 
the  wife  will  not  bar  her  dower.  Section 
2133,  Ky.  St.,  on  this  subject,  provides  that 
the  spouse  shall  be  barred  of  dower  In  the 
other's  property  if  he  or  she  "voluntarily 
leave  the  other  and  live  in  adultery,  unless 
they  afterward  become  reconciled  and  live 
together  as  husband  and  wife."  McQuinn 
V.  McQuinn  (Ky.)  61  S.  W.  358. 

3.  The  plea  of  limitation  was  not  good. 
Appellee,  claiming  title  through  the  hus- 
band, may  be  said  to  hold  not  adversely  to 
his  title,  but  in  amity  with  It  Until  dower 
Is  allotted.  It  may  be  questioned  whether 
the  widow  has  a  right  of  action  therefor. 
At  any  rate,  in  this  case  the  answer  does 
not  show  that  appellee  and  those  under 
whom  it  claims  have  had  the  actual,  ad- 
verse possession  of  the  land  for  15  years 
before  the  bringing  of  the  suit,  or  that  they 
have  had  the  actual  possession  of  it  for  any 
length  of  time.  The  first  reconveyance  was 
in  1884.  This  suit  was  brought  in  1898; 
consequently  the  statute  had  not  run  in  any 
event. 

The  judgment  is  reversed,  and  cause  re- 
manded for  proceedings  consistent  with  this 
opinion. 
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VRAZam,  ▼.  BRASHEARS-t 
LOZIBR  ▼.  FRAZIBR. 

(Conrt  of  Appeals  of  Kentucky.    March  S, 
1902.) 

HOMBSTEAD— WIFB  NOT  NBiCESSART  PARTY 
TO  ACTION-CONCLUSIVBNBBS  OF 
JUDGMENT. 
Where  the  purchaser  at  execution  sale  of 
defendant's  nncUVided  half  interest  in  a  tract 
of  land  brouKht  suit  for  a  sale  of  the  land  and 
division  of  the  proceeds,  and  the  court,  though 
defendant  resisted  the  sale,  claipiing  a  home- 
rtend,  ordered  the  property  to  be  sold,  and  a 
bond  for  oue-half  the  purchase  money  to  be 
taken,  payable  to  plaintiff,  that  judgment,  not 
being  appealed  from  or  vacated,  was  a  condu- 
sive  determination  that  defendant  was  not  en- 
titled to  a  homestead;  and  his  wife,  though 
not  a  party  to  that  proceeding,  could  not  ther» 
after  relitigate  the  question. 

Appeals  from  circuit  court,  Letcher  county. 

"Not  to  be  officially  reported." 

Action  by  J.  H.  Frazler  against  H.  A.  Lo- 
sier  to  «iJoln  the  collection  of  a  bond.  Judg- 
ment setting  aside  execution  sale,  and  al- 
lotting hotnestead  to  R.  O.  Brashears,  who 
Intervened,  and  J.  H.  Fraisler  and  H.  A. 
Ix)zier  prosecute  separate  appeals.  Revers- 
ed. 

S.  B.  Dlsbman  and  D.  D.  Fields,  for  ap- 
pellant Frazler.  !>.  W.  Fields,  for  appellant 
LoEler.    R.  O.  Brashears,  in  pro.  per. 

PATNTER,  J.  The  appellant  H.  A.  iMziet 
recovered  a  personal  judgment  against  the 
appellee  R.  O.  Brashears.  An  execution  was 
Issued  on  It,  and  levied  upon  the  undivided 
Interest  of  the  appellee  R.  O.  Brashears  In  a 
certain  lot  In  Whltesburg,  Ky.,  and  It  was 
sold  under  the  execution,  and  at  which  sale 
the  appellant  J  H.  Frazler  became  the  pur- 
chaser. The  other  half  of  the  property  was 
owned  by  Mary  E.  Brashears.  After  Frazler 
bought  the  property,  he  Instituted  this  ac- 
tion against  R.  O.  Brashears  and  Mary  E. 
Brashears,  and  asked  that  It  be  sold,  for 
the  alleged  reason  that  It  was  Indivisible. 
R.  O.  Brashears  resisted  the  sale,  claiming 
that  Frazler  did  not  take  anything  by  his 
purchase,  because  he  was  entitled  to  have 
bis  Interest  assigned  to  him  as  a  homestead. 
The  case  was  prepared  on  this  issue,  and 
at  the  November  term,  1803,  a  judgment  was 
rendered  ordering  the  sale  of  the  property, 
and  directing  that  a  bond  for  one  half  of 
the  purchase  money  should  be  taken,  paya- 
ble to  the  appellant  Frazler,  and  a  bond  for 
the  other  half  to  Mary  E.  Brashears.  This 
judgment  was  a  denial  of  R.  O.  Brashears' 
right  to  a  homestead  in  the  one-half  of  the 
land  purchased  by  Frazler,  and  an  adjudica- 
tion that  Frazler  acquired  the  interest  In 
the  lot  purchased  by  blm.  From  this  judg- 
ment R.  O.  Brashears  prosecuted  an  appeal 
to  this  court.  Upon  motion  of  appellee,  it 
was  dismissed.  Pending  the  appeal  to  this 
court  the  appellant  Frazler  Instituted  an  ac- 
tion against  the  appellant  Lozier  to  restrain 

*  Reported  by  Edward  W.  Hlnee,  Esq.,  o(  the  Frank- 
fort bar,  and  formerly  state  reporter. 


tbe  collection  of  the  bond  which  be  execut- 
ed for  the  purchase  money  under  tbe  execn- 
tlon  sale.  Afterwards  Jane  Brashearv,  "wife 
of  B.  O.  Brashears,  presented  a  petition,  and 
asked  to  be  made  a  party  to  the  action.  She 
averred  In  It  that  she  was  the  wife  of  B.  O. 
Brashears,  had  a  family,  and  was  entitled 
to  a  homestead.  The  conrt  permitted  the  pe- 
tition to  be  filed.  Subsequently  the  court  ad- 
judged that  the  judgment  of  1893  should  be 
set  aside,  that  R.  O.  Brashears  was  entitled 
to  a  homestead  In  the  property,  tbat  the  sale 
under  the  execution  should  be  set  aside,  and 
tbat  the  bond  execnted  by  Frazler  to  Lozler 
be  canceled. 

The  court  had  no  power  over  the  judgment 
which  was  rendered  at  the  November  term 
of  1883.  It  was  a  final  judgment  Its  ef- 
fect could  only  be  avoided  by  a  reversal,  or 
by  a  vacation  of  it  In  a  proceeding  institut- 
ed In  proper  time  for  that  purpose.  Instead 
of  reversing  It,  this  court  dismissed  the  ap- 
peal which  was  prosecuted  from  it.  No 
proceedings  were  Instituted  to  vacate  it. 
The  court  evidently  was  of  the  opinion  that 
as  R.  O.  Brashears'  wife  was  not  a  party  to 
the  proceeding  at  the  time  the  Judgment 
was  rendered,  she  had  the  right  to  relitigate 
the  homestead  question.  Her  husband  was 
living,  and  made  claim  in  the  action  to  tbe 
property  as  a  homestead,  which  was  denied. 
The  law  gives  the  homestead  to  the  bus- 
band,  because  he  has  a  family  and  Is  a  bona 
fide  housekeeper.  The  wife's  right  to  the 
homestead  accrues  upon  the  death  of  the 
husband.  She  has  no  such  interest  in  her 
htisband's  homestead,  which  enables  her  to- 
malntain  an  action  to  have  it  adjudged  to 
him,  unless  be  has  abandoned  her  or  failed 
to  assert  bis  right  thereto.  Daisy  v.  Houli- 
han (Ky.)  43  S.  W.  487;  Hemphill  y.  Haas. 
88  Ky.  492,  11  S.  W.  510.  Under  the  facts 
of  this  case,  the  court  erred  in  permitting 
the  petition  of  Mrs.  Brashears  to  be  filed, 
because  she  did  not  manifest  any  right  to  be 
made  a  party  to  the  action.  As  the  rights 
of  the  parties  were  concluded  by  the  Judg- 
ment of  1893,  it  follows  that  the  court  erred 
In  adjudging  the  sale  to  Frazler  Invalid,  and 
In  canceling  the  bond  which  he  had  execnted 
to  Lozler  for  the  purchase  money. 

Tbe  Judgment  Is  reversed  on  the  appeal 
of  Frazler,  and  also  on  that  of  Lozler,  for 
proceedings  consistent  with  this  opinion. 


MURRAY  V.  DUFFY  et  al.» 

(Oonrt  of  Appeals  of  Kentucky.    Feb.  28, 

1902.) 

ASSIGNMENT    OF    NONNEOOTIABLE    BOND— 
BIQHT   OF  OBLIGOR  TO   MAKE  DE- 
FENSE AGAINST  ASSIGNEE. 

The  fact  that  a  mortgage  executed  to  a 
title  company  to  secure  uonueeotiable  bonds 
payable  to  the  company  provided  that  "the 
money  herein  borrowed  is  to  be  used  for  the 
express  purpose   of  paying  for   the  improve- 


'  Reported  by  Edward  W.  Hinea,  E^SQ.,  of  the  Frank- 
fort bar,  and  formerly  state  reporter.  ")Q[^ 
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meats  to  b«  erected  apon  tlM  land  herein  con- 
Teyed"  did  DOt  give  notice  to  the  mortgagor 
that  the  bonds  were  to  be  sold  for  the  purpose 
of  raising  the  money,  and  she  is  therefore  not 
estopped  from  pleading  against  an  assignee  of 
the  bonds  any  defense  which  she  had  and 
might  bare  used  against  the  title  company  be- 
fore notice  of  the  assignment. 

Appeal  from  circuit  court,  Jefferson  coun* 
ty,  law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  WlUlam  J.  Duffy  against  Kata 
H.  Murray  and  others  to  enforce  a  Uen  on 
land.  Judgment  enforcing  lien  of  plaintiffs 
and  of  various  creditors  who  asserted  liens 
by  cross  petitions,  and  defendant  Kate  H. 
Murray  appeals.    Reversed, 

Phelps  &.  Ttaum,  J.  T.  O'Neal,  W.  S.  Pryor, 
and  W.  W.  Tbam,  for  appellant.  Wllklns  O. 
Anderson,  for  Vutty.  C.  B.  Seymour,  for 
appellees  Polk  &  Mills.  Bamett  &  Bamett 
and  Shackelford  MlUer,  for  LouisTlUe  Bank- 
ing Co.  Oliver  H.  Stratton,  for  appellee 
Bowser. 

DU  KELLE,  J.    In  March,  1S96,  the  appel- 
lant was  the  owner  of  a  lot  of  land  on  Sec- 
ond street  near  A  street,  in  LovlsvUle,  and 
desired  to  borrow  money  to  erect  a  bouse 
on  it.     She  executed  and  delivered  to  the 
German-American  Title  CcHupany  12  bonds 
for  various  amomits,  aggregating  $3,S00,  pay- 
able at  various  dates,   from  one  to  three 
years  after  date,  to  the  title  company  or 
bearer,  at  the  office  of  said  company,  with 
coupons  attached,  payable  to  bearer,  and  ex- 
ecuted a  mortgage  upon  the  land  mentioned 
to  secure  tbe  payment  of  the  Ixoids.    The 
mortgage,   In  the   usual   form,    contains   a 
daiUM  of  precipitation  for  default  in  Inter- 
est, an  agreement  as  to  insurance,  and  this 
provision:    "The  money  herein  borrowed  Is 
to  be  used  for  the  express  purpose  of  paying 
tor  the  improvements  to  be  erected  upon  the 
land  herein  conveyed."    The  money  was  left 
in  the  hands  of  the  title  company,  and  from 
time  to  time  she  gave  orders  on  the  title 
company  In  favor  of  the  contrax;tor  who  was 
building  her  bouse,  which  were  duly  paid, 
until  about  the  middle  of  April,  1896,  when 
the  company  ceased  to  honor  her  orders. 
Meanwhile  the  title  company,  about  March 
10,  1896,  pledged  one  of  the  bonds  as  col- 
lateral security  to  the  appdlee  the  Louis- 
ville Banking  Company,  and  sold  and  trans- 
ferred the  remainder  of  the  bonds  to  the 
other  appellees  herein.    In  May,  1896,  the 
title  company  made  an  assignment  for  the 
benefit  of  its  creditors.    At  the  date  of  the 
assignment  amonnts  aggregating   $1,407.26 
had  been  paid  out  to  Mrs.  Murray  and  on  her 
orders,  leaving  |1,892.76  unpaid.    Suit  was 
brought  to  enforce  the  mortgage  lien  to  pay 
one  of  the  bonds.    The  other  bondholders 
vere  made  parties  and  asserted  their  claims, 
■nd  Mrs.  Murray  defended,  claiming  that  the 


unpaid  amount,  $1,892.75,  should  be  parorated 
as  a  credit  upon  the  bonds.  Both  sides 
claimed  an  estoppel  by  virtue  of  the  provi- 
sion of  the  mortgage  above  quoted.  Mrs. 
Murray  claimed  that  it  was  notice  to  all  pur- 
chasers of  bonds  that  the  money  was  to  be 
retained  by  the  title  company,  and  paid  out 
only  as  the  work  progressed.  The  bondhoid- 
en  claimed  that  it  was  notice  to  Mrs.  Mur- 
ray that  the  bonds  were  to  be  sold  for  the 
purpose  of  raising  the  money.  Mrs.  Mur- 
ray's claim  need  not  be  considered. 

The  claim  of  the  appellee  bondholders  does 
not  seem  to  us  to  be  sustained  by  the  evi- 
dence, or  by  a  fair  construction  of  the  quoted 
clause.  The  testimony  of  Mrs.  Murray 
seems  conclusive  upon  her  claim  that  she 
knew  nothing  of  any  purpose  to  sell  or  nego- 
tiate the  bonds,  as  well  as  of  her  Ignorance 
of  the  advertisements  of  the  title  company, 
even  if  knowledge  of  such  advertisements 
could  work  an  estoppel  as  to  instruments 
almost  exactly  similar  to  those  which  we 
have  repeatedly  held  to  be  nonnegotlable 
upon  their  face.  Insurance  Co.  v.  Hall  (Ky.) 
50  S.  W.  254;  Insurance  Co.  v.  Hoffman 
(Ky.)  50  S.  W.  979;  Schnable  v.  Title  Co. 
(Ky.)  53  B.  W.  1031;  Waggoner  v.  Title  Co. 
(Ky.)  56  S.  W.  961;  Levy  v.  Rudolph  (Ky.) 
56  S.  W.  988.  If  Mrs.  Murray  did  not  In  fact 
execute  the  bonds  for  the  purpose  of  having 
them  sold  by  the  title  company  as  her  agent, 
—and  there  is  no  sufficient  evidence  that  sbe 
did  so,  but,  on  the  contrary,  the  weight  of 
the  testimony  is  directly  the  other  way,— 
the  whole  case  for  the  appellees  depends  upon 
tile  prox>er  construction  of  the  clause  we 
have  referred  to.  Fairly  construed,  that 
clause,  even  If  It  does  not  give  notice  that 
the  money  was  to  be  paid  out  to  Mrs.  Mur- 
ray only  as  the  building  progressed,  certainly 
does  not  in  any  way  indicate  that  the  bonds 
were  to  be  sold  by  the  company  before  she 
received  the  mon^.  The  recital  of  the  pur- 
pose for  which  t}ie  money  was  to  be  used 
was  a  contract  that  the  security  of  the  mort- 
gage should  be  Increased  by  the  Improvement 
of  the  mortgaged  property.  We  are  unable 
to  see  that  It  contracted  for,  or  was  notice 
of,  anything  else;  and  we  find  In  the  record 
nothing  to  prevent  or  estop  the  appellant  from 
asserting  her  rights  under  the  statute  which 
provides  that  "all  bonds,  bills,  or  notes  for 
money  or  property  shall  be  assignable  so  as 
to  vest  the  right  of  action  In  the  assignee; 
but  except  in  case  of  bills  of  exchange,  not 
to  impair  the  right  of  any  defense,  discount, 
or  offset  that  the  defendant  has  and  might 
have  used  against  the  original  obligee,  or 
any  intermediate  assignor,  before  notice  of 
the  assignment"    Ky.  St  8  474. 

For  the  reasons  given,  the  Judgment  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  enter  a  judgment  in  accordance  with 
this  opinion. 
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HiIGOIN£M)N  ▼.  SCHANEBACE.> 

(Court  of  Appeals  of  Kentucky.    March  5, 
1802.) 

BOUNDARY— ORAL  AaREBMBNT  AS  TO  DIVI- 
SION LINBI-AUTHORITY  OF  SURVEYOR 
TO  HAKE  AGREEMENT. 
While  an  oral  agreement  as  to  a  division 
line  is  not  within  the  statute  of  frauds,  nei- 
ther a  surveyor  whom  piaiutiff  directed  to  lo- 
cate the  line  lu  controversy,  nor  her  son,  whom 
she  told  to  assist  him,  was  authorized  to  bind 
plaintiff  by  an  agreement  locating  the  line; 
nor  is  she  estopped  to  dispute  the  line  upon 
which  they  agreed  with  defendant  by  reason 
of  the  fact  that  she  expressed  satisfaction 
therewith,  as  she  supposed  at  the  time  that 
the  line  had  been  located  according  to  the  calls 
of  her  deed. 

Appeal  from  circuit  court,  Webster  connty. 

"Not  to  be  officially  reported." 

Action  of  ejectment  by  Margaret  Higgln- 
8on  against  John  Schanebaclt.  Judgment  for 
-defendant,  and  plaintiff  appeals.    Reversed. 

Baker  &  Baker  and  Lockett  &  Lockett,  for 
appellant.    Bourland  &  Henson,  for  appellee. 

PAYNTER,  J.  This  is  an  action  In  eject* 
ment  In  1868  Charles  Anderson  conveyed 
to  Benjamin  Higginson  a  certain  boundary 
of  land,  then  in  Union  county.  After  the 
execution  of  the  deed  the  grantee  and  his 
wife  entered  npon  the  land  described  in  the 
deed,  and  occupied  it  and  claimed  it  to  the 
extent  of  the  boundary  until  the  death  of  the 
grantee.  Since  that  time  the  appellant,  his 
widow,  has  occupied  and  claimed  It  The 
appellee  owns  a  tract  of  land  adjoining  tbat 
of  the  appellant  He  claimed  to  a  line  de- 
fined by  the  deed  of  Anderson  to  Higginson. 
This  case  arises  from  a  controversy  as  to 
the  location  of  the  Anderson  line.  The  land 
in  controversy  Is  a  narrow  strip,  10  or  12 
feet  wide.  We  are  of  the  opinion  tbat  the 
Jury  would  have  found  for  the  appellant,  ex- 
cept for  on  erroneous  instruction  which  was 
prejudicial  to  the  rights  of  the  appellant 
The  court  told  the  jury  that,  if  It  believed 
the  appellee  had  extended  his  Inclosure  over 
the  line  described  In  the  deed,  it  should  find 
for  the  plaintiff,  unless  it  believed  from  the 
evidence  that  a  dispute  arose  between  the 
parties  as  to  the  division  line  between  them, 
and  that  to  settle  It  they  agreed  that  J.  D. 
Palmer  should  survey  and  mark  the  line,  and 
they  would  abide  bis  action;  that  Palmer, 
in  pursuance  thereof,  had  marked  the  line, 
and  the  defendant  has  not  moved  over  It 
In  which  event  it  should  find  for  the  defend- 
ant. The  court  further  told  the  Jury  that 
no  agreement  between  defendant  and  plain- 


*  Reported  by  SMvard  W.  Hlues,  Esq.,  of  tba  Frank- 
-(ort  bar.  and  formerly  state  reporter. 


tiff's  son  was  to  be  considered  unless  be  was 
authorized  to,  and  did,  act  for  her  in  making 
the  agreement  as  to  the  division  line.  The 
facts  with  reference  to  the  survey  which 
Palmer  made,  and  the  alleged  compromise, 
are  as  fcdlows:  The  plaintiff  sent  for  Palm- 
er, who  was  a  surveyor.  He  came,  and  she 
told  him  to  take  her  deed  and  locate  tbe  line 
in  controversy,  and  she  also  told  ber  son  to 
assist  the  surveyor  in  the  matter.  The  de- 
fendant's land  only  binds  port  of  the  way  on 
the  Anderson  line,  the  location  of  which  is  in 
controversy.  Palmer  went  upon  tbe  land 
and  did  a  little  surveying,  whereupon  be  told 
the  defendant  and  the  appellant's  son  tliat 
he  could  not  locate  the  line  unless  they 
agreed  upon  a  comer  at  a  point  where  plaln- 
tifTs  and  defendant's  land  Jobis.  Thereupon 
they  took  a  stone  and  placed  It  at  a  point 
which  If  treated  as  the  comer,  and  running 
from  which,  would  leave  some  of  plaintiff's 
laud  upon  defendant's  side  of  the  line.  Tbe 
surveyor  and  the  son  reported  to  appellant 
that  they  had  located  tbe  line,  and  that  It 
came  further  over  on  her  than  It  was  sup- 
posed It  would  come.  She,  supposing  tbat 
the  line  had  been  surveyed  and  located  ac- 
cording to  her  deed,  expressed  her  satisfac- 
tion that  the  matter  had  been  settled.  She 
did  this  to  the  surveyor  and  her  son,  and 
also  to  the  defendant  She  did  not  auttaorire 
her  son  to  make  an  agreement  with  tbe  de- 
fendant as  to  the  division  line  in  order  to 
settle  the  dispute  between  them.  At  the 
time  she  expressed  ber  satisfaction  she  was 
laboring  under  the  impression  that  the  line 
was  located  according  to  the  calls  of  her 
deed.  She  never  called  upon  Palmer  to  settle 
the  controversy  between  the  parties,  but  to 
survey  tbe  line  according  to  her  deed.  There 
is  no  evidence  at  all  that  such  an  agreement 
was  made,  or  that  Palmer  had  surveyed  with 
tbe  understanding  that  tbe  parties  woe  to 
abide  the  result  of  his  work.  According  to 
the  testimony,  he  did  not  do  sufficient  sur- 
veying to  enable  him  to  tell  the  true  location 
of  the  line.  Under  the  modem  doctrine  of 
this  court  sn  oral  agreement  as  to  a  divi- 
sion line  Is  not  within  the  statute  of  frauds. 
Jamison  v.  Petit  6  Busb,  669;  Ferguson  v. 
Crick  (Ky.)  23  S.  W.  668;  Orlgsby  v.  Combs 
(Ky.)  21  S.  W.  87;  Thacker  v.  Crawford,  S 
Ky.  Law  Rep.  770.  We  do  not  tbink  tbe  In- 
struction was  erroneous  because  tbe  parties 
could  not  be  bound  by  an  oral  agreement  as 
to  a  division  line,  but  we  are  of  the  opinion 
that  It  was  erroneous  because  there  was  no 
evidence  on  which  to  base  It 

The  Judgement  Is  reversed  for  proceedings 
consistent  with  this  opinion. 
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GATHEART  et  aL  r.  SIBLBT  «t  aJ.i 

(Court  of  Appeals  of  Kentucky.     March  14, 
1902.) 

TITLE  BY  INHERITANCE— EVIDHNCB  OF  HEIR- 
SHIP AND  OP  ANCESTOR'S  OWNERSHIP. 

PlaiutiSs  asserting  title  to  trees  growing 
on  land  which  they  claiui  to  have  inherited 
from  their  father  must  allef^e  and  prove  that 
their  ancestor  owned  the  land  and  the  trees  at 
the  time  of  his  death,  and  that  they  were  his 
only  children,  or  that  they  claim  by  convey- 
ance from  such  of  his  children  as  are  not  join- 
ed as  plaintiffs. 

Appeal  from  circuit  court,  Knott  county. 

"Not  to  be  officially  reported." 

Action  by  William  Qayheart  and  othen 
against  H.  W.  Sibley  and  others  for  an  in- 
junction. Judgment  (or  defendants,  and 
plalntlffB  appeal.    Affirmed. 

J.  M.  Bailey,  for  appellants.  J.  J.  0.  Bach 
and  John  E.  Patrick,  for  appellees. 

O'REAR,  J.  Appellants  asserted  title  to 
the  trees  In  controversy  growing  on  land 
which  they  say  they  inherited  from  their 
father,  Jack  Gaybeart.  They  claim  that  ap- 
pellees were  wrongfully  asserting  title  and 
exercising  acts  of  ownership  over  the  trees 
and  were  threatening  to  remove  them.  The 
circuit  court  dismissed  appellants'  petition. 
The  proof  in  the  record  fails  to  show  that 
appellants'  father  was  the  owner  of  the  land 
upon  which  the  timber  grew,  or  that  he  ever 
bad  any  character  of  title  to  It.  It  was  incum- 
bent upon  appellants  to  allege  and  to  prove 
that  their  ancestor  from  whom  they  claim 
to  have  Inherited  owned  the  land  upon  which 
the  trees  were  growing  and  owned  the  trees 
at  the  time  of  his  death,  and  that  they  were 
bis  children,  and  were  his  only  children,  or 
that  they  claim  by  conveyance  from  such  of 
his  children  as  are  not  joined.  There  was  a 
total  fallTire  of  proof  In  these  respects;  nor, 
indeed,  was  there  an  adequate  allegation  in 
the  petition.  It  follows  that  the  judgment 
of  the  circuit  court  must  be  affirmed. 


HOMMEIi  V.  LEWIS  et  al.i 

(Oonrt  of  Appeals  of  Kentucky.     Mardi  18, 
1002.) 

DEniCATION  OF  STREET-RIGHT  TO  OPEN 
KTBEET— INSTRUCTIONS  TO  JURY— ESTOPPEL 
TO  OBJECT— FAILURE  TO  REQUEST  INSTRUC- 
TION. 

1.  Where  It  was  stipulated  by  the  original 
dedication  of  a  street  that  it  was  not  to  be 
openM  until  required  by  some  owner  or  own- 
ern  uf  property  thereon,  plaintiff  and  defend- 
ant having  boueht  lots  on  opposite  sides  of 
the  street,  defendant,  wliile  he  was  entitled  to 
have  the  street  opened,  had  no  right  to  tear 
plaintiff's  fence  away  against  his  objection. 

2.  Ap^iollant  cannot  complain  of  an  Instruc- 
tion which  is  in  substance  the  same  as  an  In- 
Btmction  asked  by  him. 

3.  As  no  instruction  was  asked  as  to  the 
ri^bt  of  plaintiff  to  nominal  damages,  though 
bis  laiitl  was  not  in  fact  injured,  he  cannot 
complain  that  no  such  instruction  was  given. 

■  Reftorted  by  Edward  Vf.  Hioes,  Esq.,  ot  th*  Frank- 
fort bar,  and  (ormerljr  state  reporter. 
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Appeal  from  circuit  court,  Jefferson  coun- 
ty, common  pleas  division. 

"Not  to  be  officially  reported." 

Action  by  George  Hommel  against  Henry 
J.  Lewis  and  another  to  recover  damages  for 
Injury  to  property.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Lleber  &  Lincoln,  for  appellant  Helm, 
Bruce  &  Helm,  for  appellees. 

HOBSON,  J.  About  the  year  1878  the 
Falls  Olty  Real  Estate  -&  Building  Associa- 
tion divided  Into  small  tracts,  of  from  five 
to  ten  acres,  a  body  of  land  It  owned  south- 
west of  the  city  of  Louisville,  and  laid  out 
certain  lanes  and  avenues  on  a  plot.  None 
of  the  lanes  or  avenues  were  opened  for 
public  use,  except  Greenwood  and  Garland 
avenues.  A  part  of  the  land  was  sold  to  a 
man  by  the  name  of  Buchannon,  who  failed 
to  pay  for  it;  and  by  a  suit  in  the  Louisville 
chancery  court  It  was  subjected  to  the  pay- 
ment of  the  unpaid  purchase  money,  and 
bought  by  the  plaintiff  in  the  action.  In 
this  proceeding  no  mention  was  made  of 
the  avenues.  Thereafter  conveyances  were 
made  to  various  parties,— among  them,  ap- 
pellant and  appellees.  At  this  time  Falls 
City  avenue  was  not  open,  but  apitellant's 
deed  calls  for  the  center  line  of  this  avenue, 
and  runs  with  It  Appellee  Lewis  purchased 
two  tracts  on  the  opposite  side  of  Falls  City 
avenue.  He  opened  the  street,  removing  ap- 
pellant's fence,  which  ran  across  it  at  either 
end  of  bis  line,  Inclosing  his  land.  Appel- 
lant then  filed  this  suit  for  damages  for  the 
tearing  away  of  his  fences,  and  for  damage 
to  his  land  from  the  construction  of  the 
street  which  he  alleged  turned  water  upon 
It  which  by  nature  flowed  otherwise.  The 
allegations  of  the  petition  were  denied,  and 
It  was  pleaded  that  the  avenue  was  opened 
after  notice  to  blm,  and  with  bis  consent 
and  acquiescence.  The  jury  found  a  ver- 
dict for  the  defendants,  and  the  plaintiff  ap- 
peals. 

By  the  original  dedication  it  was  stipu- 
lated that  this  avenue,  among  others  laid 
down  in  the  plot  which  was  annexed  to  the 
deed,  was  "not  to  be  opened  until  required 
by  some  owner  or  owners  of  property  there- 
on," and  that  It  should  be  the  duty  of  all 
other  owners  of  property  binding  on  the 
street  the  opening  of  which  is  thus  required, 
to  remove  their  fences.  There  was  nothing 
in  the  subsequent  proceedings  or  deeds  to 
revoke  this  stipulation,  and  the  defendant 
was  entltied  to  open  the  street  Wlckllffe 
V.  City  of  Lexington,  11  B.  Mon.  155; 
Schneider  v.  Jacob,  86  Ky.  101,  6  S.  W.  360; 
Railroad  Co.  v.  Thompson,  79  Ky.  55.  Ap- 
pellant himself  testified  that  he  knew  he 
took  his  property  subject  to  the  right  of  the 
other  lot  owners  to  have  this  street  opened, 
and  the  fact  Is  that  the  value  of  the  prop- 
erty for  tbe  purposes  for  which  It  was 
bought  must  have  depended  largely  upon  this 
right     Appelhmt  Insists,  however,  that  ap- 
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p«Uee  had  no  right  to  take  the  law  in  his 
own  hands,  and  tear  his  fence  away  Ojialnat 
his  objoc-tiouB.  This  seems  to  be  conceded, 
aud  tlie  testimony  for  the  appellees  is  to  the 
oftect  that  appellant  said  he  had  no  objection 
to  the  opening  of  the  street,  provided  ap- 
pellee paid  the  cost  The  Instruction  glren 
by  the  court  on  this  subject  is,  in  substance, 
the  same  as  that  asked  by  appellant  himself. 
Sand  It  has  often  been  held  that  the  ap- 
ipellant  cannot  complain  of  an  Instruction 
^vhIeh  he  asked.  The  same  Is  true  of  the 
instruction  as  to  the  change  of  the  flow  of 
the  water.  No  instruction  was  asked  on  the 
trial  as  to  the  right  of  the  plaintiff  to  nom- 
inal damages,  although  his  land  was  not 
in  fact  injured,  and  this  objection  is  not, 
therefore,  maintainable  now.  The  jury  saw 
the  premises,  and  their  verdict  seems  to  be 
supported  by  the  weight  of  the  evidence. 
Judgment  affirmed. 


LOOAX  et  al.  V.  PHBNIX.1 

(Court  of  Appeals  of  Kentucky.     March   18, 
1902.) 

.^nYBRSE    POSSESSSION— PAROI,    OIPT— CHAM- 
PERTY. 

1.  Adverse  poeseeslou  of  land  for  ID  years 
under  a  parol  gift  gives  the  donee  a  perfect 
title. 

2.  The  deed  under  Which  plaintiffs  claim  is 
phnnippitoiis,  and  therefore  void,  if  executed 
when  defendant  was  in  the  adverse  possession 
of  the  land,  though  such  possession  had  not 
continued  for  15  years. 

Appeal  from  circuit  court,  Owen  county. 

"Not  to  be  otHcially  reported." 

Action  by  Joan  Logan  and  another  ngatnai 
Gabe  Phenix  to  recover  land.  Judgment  for 
defendant,   and  plaintiffs  appeal.     Afflrmed. 

James  IT.  Settle,  for  appellants.  W.  A. 
I.ee,  for  appellee. 


HOBSON.  J.  The  mother  of  appellee, 
CInbo  Phenix,  owned  23  acres  of  land  -tn 
Owen  county.  In  the  spring  of  1881  she 
K.'ivc  him  4  acres  of  this  land,  and  he  settled 
on  it,  building  a  house  and  fencing  the  land, 
and  has  since  held  it  as  his  own,  ^riving  it 
In  for  taxation,  and  holding  It  continuously 
in  adverse  possession.  She  made  him  no 
deed  to  the  land,  but  said  it  was  bi»,  and 
re(>«$;nlzcd  It  as  his.  In  October,  1808,  when 
she  was  very  old,  she  made  a  deed  to  appel- 
lants, which  embraced  the  entire  boundary 
(>(  23  acres;  and  after  her  death.  In  January, 
]f)01,  they  brought  this  suit  against  him  to 
recover  the  4  acres  of  g^round.  He  pleaded 
the  above  facts,  and  the  case  was  heard  be- 
fore a  Jury.  The  court  Instmcted  the  Jury 
that  they  should  find  for  the  defendant  if  he 
linil  had  the  land  continuously  In  adverse 
posseHsion,  occupying  It  and  using  It  as  his 
own   adversely  to  the  plaintiffs  and  those 


>  Reported  by  Edward  W.  Hines.  Esq.,  ol  the  Frank- 
fort bar,  and  formerly  state  reiiorter. 


they  claimed  under,  for  a  polod  of  15  years 
or  more  before  the  Institution  of  the  suit,  or 
If  be  was  in  such  adverse  possession  at  the 
time  the  deed  under  which  they  claimed  was 
made.  l%e  Jury  returned  a  verdict  Cor  the 
defendant. 

Although  the  defendant  had  no  title  to  the 
land,  shown  by  any  deed  or  other  writing, 
he  acquired  a  possessory  title  under  the  stat- 
ute by  an  adverse  possession  of  15  years; 
and,  if  the  deed  imder  which  the  plaintiffs 
claimed  was  made  while  he  was  in  such  pos- 
sesslim.  It  was  champertoos,  as  to  hlna.  and 
void.  The  instructions  of  the  coiurt  were 
warranted  by  the  testimony,  and  the  verdict 
of  title  Jury  is  fully  sustained  by  tlie  evi- 
dence. Neither  of  the  parties  could  read  or 
write,  and  their  Ignorance  of  the  proper  le- 
gal form  in  wAlch  to  put  the  transaction  did 
not  affect  the  rights  of  the  defendant.  If  his 
possession  was  in  fact  adverse. 

Judgment  affirmed. 


LOUISVILLE   &  N.   R.  CO.  v.   PBNROD'S 
AUiFR. 

(Conrt  of  Appeals  of  Kentucky.  Hardi  12, 1902.) 

"Not  to  be  officially  reported." 

Dissenting  oplni<Hi.  For  majority  optnion, 
see  66  S.  W.  101& 

Gordon  &  Gwdon,  SL  W.  Hines,  and  B.  D. 
Warfleld,  for  appellant  0.  J.  WaddiU,  for 
appellee. 

O'RBAR,  J.  The  tacts  In  this  case,  as 
shown  on  the  last  trial,  are  substantially.  If 
not  identically,  as  they  were  on  the  previous 
trial  when  the  case  was  before  us  here  on 
appeal  and  decided.  See  56  8.  W.  1.  Ttie 
only  material  difference  in  the  record  now 
and  then  Is  that  the  pleadings  were  made  to 
conform  on  the  last  trial  to  the  proof  as  to 
the  alleged  failtve  of  the  trainmoi  to  give 
the  warning  of  the  approach  of  the  tram. 
In  the  former  opinion  the  court  stated  ttiat 
the  facts  did  not  warrant  a  recovery.  Tiie 
principal  facts  upon  which  this  statement 
may  be  rested  are  that  the  driver  of  the  war 
on,  who  was  killed,  knew  that  his  team  were 
unused  to  trains,  and  were  wild,  and  that 
they  were  dangerous.  He  was  warned  espe- 
cially as  to  these  facts.  However,  on  this 
occasion  he  left  the  team  standing  unhitch- 
ed while  unloading  the  wagon,  and  In  such 
close  proximity  to  the  train,  and  within  a 
few  minutes  of  the  time  when  he  knelt  that 
a  train  was  dne,  as  to  amount  to  the  grossest 
negligence,  and  but  for  which  It  Is  Inevitable 
that  the  accident  resulting  In  his  death  woold 
not  have  occurred.  The  facts  being  the  same 
npon  this  trial  as  npon  the  former  in  this  re- 
spect, the  law,  of  course,  not  having  since 
been  changed,  the  verdict  is  not  sustained, 
and  should  have  been  set  aside.  Therefore 
I  dissent  from  the  majority  opinion. 

DU  RBLLB,  J„  concon.,  . 
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SMAIvT>RIDOB   t.    HAZLBTT   et   al.» 

(Court  of  Appeals  of  Keutucky.    Murdi  6, 
1902.) 

DOWEm— LAND    HBHiD     BY    EXECUTORY    CON- 
TRACT—SEISIN OF  HUSBAND— E3TOP- 
FBL  OP  PUBCHA6BR. 

1.  Under  Ky.  St.  {  2142,  providing  that,  "if 
the  hnsbaod  held  land  by  executory  contract 
only,  the  wife  shall  not  be  endowed  of  the 
land,  unless  he  owned  such  equitable  right  at 
his  death,"  the  wire  is  not  entitled  to  dower 
in  land  which  the  hnsbaud  held  under  titls 
l>ond.  bat  sold  and  couTeyed  to  another  b«! 
fore  his  death. 

2.  An  occasional  cnttinj:  of  timber  and  tan* 
bark  by  the  husband  upon  an  uninclosed  tract 
of  wild  laud,  a>nd  the  listiDg  of  the  laud,  for 
taxation  ia  hM  name,  is  not  sufficient  erideace 
of  sseisin  to  rest  in  him  the  fee,  so  as  to  entitle 
the  wife  to  dower. 

3.  A  purchaser  from  tlw  husband  if  not  es- 
topped by  the-  husband's  deed  from  explaining 
the  nature  of  his  seisin,  and  showing  that  it 
was  not  of  such  a  character  as  entitled  bis 
wife  to  dower. 

Appeal  from  circuit  court,  Boyd  county. 

"To  be  officially  reported." 

Action  by  Mary  Smallridge  against  L.  0. 
Hazlett  and  others  to  recover  dower.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

J.  J.  Montague  and  C.  L.  WUllamB,  for 
appellant.    Xlioa.  B.  Brown,  for  ap()ellees. 

BUBNAM,  J,  Tlie  plaintiff  brought  this 
actlcm  to  recorer  dovrer  in  four  separate 
tracts  of  land  In  the  posaeBslon  of  the  ap- 
pellees, wblcb  abe  aUeges  her  huslaand  bad 
in  hi*  possession  for  17  years  befoce.  bia 
death. Tinder  a  bond  for  title  from  the  belts 
of  one  Taylor,  but  wblch  be  aold  and  dl» 
posed  of  previous  to  his  death.  From  the 
evidence  in  this-  case  it  appears  that  the 
tract  of  2(U  acreaof  land  In  which  the  plaini 
tiff  sought  dower  Is  wlttain  tbe  limits  of  the 
lirant  from  the  state  of  Virginia  to  one  Tay* 
lor  of  17,800  acres,  Issued  in  1788,  and  that 
on  the  5tb  day  of  January,  1859,  M.  T.  Boiti 
ne  agent  Cor  Blcbard  Appersoo,  wbo  held 
a  power  oif  attorney  from  the  Taylor  helrS) 
sold  by  executory  contract  the  204  acres  to 
a.  P.  Smallrldge,  tbe  deceased  husband  of 
l>lalntifl,  and  executed  to  him  a  bend  fos 
title,  In  which  it  was  agreed  that  Apperson 
would  conv«y  or  cause  to  be  conveyed  tbe 
tmet  of  land  by  deed,  upon  the  payment  by 
Smallrldge  of  1244.80,  tbe  purchase  money 
thereof.  There  is  no  evidence  in  the  record 
that  Apperson  ever  complied  with  the  title 
tiond  of  Bolt  by  the  execution  of  tbe  deed 
to  Smallrldge.  It  further  appears  that  the 
land  was  never  actually  occupied.  Inclosed, 
ur  ctdtlrated  by  Smallrldge  during  bis  al« 
leged  omietsblp  under  the  title  bond  from 
Bolt.    But  it   does   appear    that    be    occa- 

>  Reported  by  Edward  W.  HInes,  Esq.,  of  the  Frank- 
fort bar,  sad  (onn*rly  stat*  reportar. 


slonally  cut  trees  and  tanbark  therefrom, 
and  listed  It  for  taxation  in  bis  own  name 
until  about  the  year  1877,  when  he  sold  and 
conveyed  It  by  general,  warranty  deed  to 
the  appellees,  who  took  possession  there- 
under, and  have  so  continued  until  tbe  in- 
stitution of  this  suit.  Tbe  defendants  re- 
sisted recovery  upon  tbe  ^nand'  that' the 
plaintiff,  under  this  state  of  facta,  was- not  en- 
titled, to  dower.  Upon,  final  aubmistiioa,  tbe 
circuit  Jndse  dismissed  plalntifTS'  petltton« 
and  she  has  a^ipealedi 

By  tbe  common  laxV'  tbe  wlf6  was  not  euT 
titled  toi  danger  In  land  to  wbicb.  ber  bus- 
baud  had  an  equitable  title,  merely,  and 
which  be  sold-  and  disposed'  of  before  his 
death.  See  H&mlltoa  y.  HJoehes,  29t  Sy. 
580.  And  tbe  Kentucky  Statutca  (section 
2132)  provide  that;  "After  tbe  death  of  the 
husband,  tbe  wif6  shall  be: endowed. for  ber 
life  of  one-third  of:  the  real  estate:  vvfaiereof 
be^  or  anyone  for  bis  use  was- seised  ot  an 
estate  In  flee  simple,  at. any  time  dtirllig'tbe 
coverture,  unleBs  hex  right,  to.  sneh  dower 
shall  bare'  been  bairred;  frarf cited:  or  relin- 
quished." And  section  2142'  of  the  Ken- 
tucky Statutes,  provides:  "It:  the  husband 
held  land  by  exeontory  centrnct  oaly,  the 
wife  shall  not  be  endtxwed  of  tbe  laud,  un- 
less he  owned  such  equitable  right  at  his 
deatii."  In  oir  opinion,  these  aectioDsoif  the 
Kentucky  Statutest  wbloh  weoe-ailso' sections 
of  the  Itevlaedi  Statutes^  do  nob  change  the 
common-law  rule 'in  so  far  as-  It  reqaires-  that 
there  mast  bave  been  actual  seisin  of  an  es- 
tate in.  fee  slmide  of  lands- b|y  the  husband 
durhig  corertuze^  to<  aidtle  the  widow  to 
dower.  See  Fontaine  v.  Dunlap,  82  Kiy.  321; 
Gtally  V.  Ray,  18  B.  Mm.  107;  Dean'a  Heirs 
V.  Mitchell's  Heirs,  27  KJr.  451.  And  an 
occasional  cutting  of  timber,  tanbark.  etc., 
upon  the  uninclosed  tract  of  wild  land.  Is 
not  sufficient  evidence  of  seisin  to  vest  the 
husband  of'  an  estate  In  f&e  simple. 

But  the  appellant- contends  that,  as  the  ap- 
pellees acquired  their  rlgfbt  to  and  possession 
of  the  land"  ftom  tbe  deed' of  lier  defeased 
husband,  they  cannot.  In  a  suit  for  dower, 
deny  his  seisin  of'  the  land  so  held  by  them. 
And  this  contention  seems  to  be  supported  by 
the  early  case  of  Dashiel  v.  Collier,  27  Ky. 
001.  This  case  was  decided  before  the  enact- 
ment of  section  2142  of  the  statutes.  And 
in  the  case  of  Ghlly  v.  Ray,  18  B.  Mon.  lOT, 
In  a  very  careful  ^ind  well-considered  opinion. 
It  was  held:  "The  purchaser  was  not  estop- 
ped by  the  husband's  deed  flrom  explaining 
the  nature  of  his  seisin,  and  showing  that  It 
was  not  of  such  a  character  as  entitled  his 
wife  to  dower  In  the  land."  And  Oils  conclu- 
sion seems  to  ns  more  In  accordance  with  the 
spirit  both  of  the  common  law  and  the  subse- 
quent statute. 

Wherefore  the  Judgment  dismissing  plain- 
tiff's petition  is  affirmed. 
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LHWIS'  ADM'B  v.  TATLOR  OOAL  00.  OF 
KENTUCKY.i 

<0(>urt  of  Appeals  of  Kentucky.    March  6, 

1002.) 

DEATH— PAIN  AND  SUFFBRINO— MISJOINDBR 
OP  CAUSES  OF  ACTION— FAILURE  OF  MASTER 
TO  FURNISH  GUARD  TO  PROTECT  SERVANT 
—DEATH  RBSULTINQ  FROM  BREACH  OF  CON- 
TRACT—SURVIVOR OF  CAUSE  OF  ACTION. 

1.  A  cause  of  action  for  death  cannot  be 
properly  joined  with  a  cause  of  action  for  the 
pain  and  suffering  of  the  decedent. 

2.  A  misjoinder  of  two  causes  of  action  doea 
not  furnish  ground  of  demurrer  to  the  petition, 
tho  defendant's  remedy  being  a  motion  to  re- 
quire  plaintiff  to  elect. 

3.  The  law  imposes  no  obligation  upon  the 
master  to  furnish  a  guard  to  protect  the  serv- 
ant from  a  mob  of  strikers. 

4.  Neither  Const.  S  241,  nor  Ky.  St.  i  6,  giv- 
ing a  right  of  action  for  the  death  of  a  person 
resulting  from  an  injury  inflicted  "by  negli- 
gence or  wrongful  act,"  authorizes  a  recovery 
for  the  death  of  a  servant  resulting  from  the 
master's  breach  of  contract  to  furnish  a  guard 
to  protect  him  from  an  assault  by  others. 

5.  Under  Ky.  St.  {  10,  providing  that  no 
right  of  action  for  personal  injurjr  shall  cease 
or  die  with  the  person  injuring  or  injured,  "ex- 
cept actions  for  assault,"  and  certain  other  ac- 
tions named,  an  action  for  the  pain  and  suffer- 
ing of  a  servant  resulting  from  the  master's 
breach  of  contract  to  furnish  a  guard  to  pro- 
tect him  from  an  assault  does  not  survive  the 
death  of  the  servant. 

Appeal  from  circuit  court,  Ohio  county. 

"To  be  officially  reported." 

Action  by  the  administrator  of  H.  W. 
Lewis  against  the  Taylor  Coal  Company  of 
Kentucky  to  recover  damages  for  the  death 
of  plaintiff's  intestate.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

W.  H.  Yost  and  Glenn  &  Rlngo,  for  ap- 
pellant. Sweeney,  Ellis  &  Sweeny  and  F. 
M.  Sackett,  for  appellee. 


PAYNTER,  J.  The  appellee  Is  a  corpora- 
tion engaged  In  the  business  of  mining  and 
selling  coal.  The  Intestate,  H.  W.  Lewis,  was 
a  coal  miner.  While  In  the  employ  of  the  ap- 
pellee he  received  Injuries  from  the  effects  of 
which  be  died.  This  action  was  brought 
to  recover  damages  resulting  from  the  in- 
juries received.  Omitting  formal  parts,  the 
petition  reads  as  follows:  "(3)  That  in  May, 
1S98,  it  had  in  Its  employment  a  large  num- 
ber of  miners  and  mine  laborers,  all  of  whom 
were  members  of  a  secret  organization  call- 
ed the  'Miners'  Union,'  and  were  on  that  ac- 
count known  and  designated  as  'union  men,' 
in  contradistinction  to  miners  and  mine  la- 
borers who  were  not  members  thereof,  and 
who  were  designated  'nonunion  men.'  About 
this  time  these  union  miners  became  dissatis- 
fied with  the  management  of  the  defendant's 
mines,  or  with  the  amount  of  wages  they 
were  being  by  It  paid  for  their  services,  and 
left  its  employment  on  a  strike;  refusing 
not  only  to  work  themselves,  but  to  permit 
others  to  work  at,  in,  or  about  these  mines, 

>  Reported  by  Edward  W.  Hlnes,  Esq.,  of  tlM  Frank- 
tort  bar,  and  formerly  state  reporter. 


until  their  differences  with  tiie  defendant 
corporation  could  be  adjusted.  So  openiv 
and  to  such  an  extent  did  they  show  their 
determination  that  no  one  should  be  employ- 
ed to  fill  their  places  in  or  about  tbe  mines, 
that  they  publicly  and  b<ddly  threatened  to 
take  the  life  of  any  man  or  men  who  should 
come  there  and  attempt  to  do  any  character 
of  work  for  the  defendant  These  threats, 
and  the  consequent  danger  to  any  nonunion 
men  who  should  attempt  to  work  there  for 
the  defendant,  were  well  known  to  It  its 
superintendent  and  agents.  Shortly  after 
this  strike  was  Inaugurated,  tbe  defendant 
attempted  to,  and  did,  hire  the  services  of 
a  large  number  of  nonanl<»i  men.  and 
brought  them  to  its  said  mines.  In  order 
with  them  to  carry  on  its  business;  but 
these  men  were,  with  threats  of  violence 
and  force,  frightened  from  their  labor  a£d 
driven  frwn  the  place.  These  facts  were,  as 
a  matter  of  course,  well  known  to  and  by 
the  defendant  and  Its  agents,  as  at  this  time 
the  locality  of  the  mines  was  under  the 
domination  of  the  strikers,  and  men  who  at- 
tempted to  work  or  labor  for  the  defendant 
were  intimidated  and  awed  into  a  submis- 
sion to  their  commands  and  behests.  This 
soon  left  the  mines  in  a  bad  and  dangerous 
condition,  as  the  rising  of  the  waters  there- 
in, and  their  great  need  of  being  pnmped 
out  and  drained,  was  rendering  them  value- 
less and  unfit  for  use;  and  the  defendant's 
officers  and  agents  fully  realised  that  the 
property  would  soon  be  ruined  and  become 
a  dead  loss  to  its  owners  tuless  hands  could 
be  procured  who  would  do  the  work  so  bad- 
ly and  seriously  needed  there.  (4)  That  an 
agent  and  officer  of  the  defendant  company 
fully  authorized  to  act  and  make  contracts 
for  it  then  approached  the  plalntUTs  intes- 
tate, the  said  H.  W.  Lewis,  then  a  resident 
of  the  county  of  Jefferson,  In  this  state,  and 
without  warning  him  of  the  trouble  of  the 
mines,  of  the  strikes  of  the  miners,  <^  their 
threats  against  any  one  who  wonid  come 
there  to  work,  of  tiie  consequent  danger  to 
him,  which  the  defendant  well  knew,  em- 
ployed him  to  go  to  the  mines  and  wmrk  for 
It,  promising  and  agreeing  to  give  him  em- 
ployment for  the  space  of  one  year.  Accept- 
ing this  employment  at  the  compensation 
then  and  there  agreed  upon,  and  wholly  Ig- 
norant of  any  danger  or  dangers  Incident  to 
the  work,  or  on  account  of  the  strikers  and 
their  threats,  his  said  intestate  went  to  the 
mines  and  began  work.  After  a  few  days, 
during  which  time  he  had  been  superintend- 
ing a  number  of  men  who  were  draining 
the  mine,  he  was  warned  by  a  committee  of 
the  strikers  that  they  would  not  allow  him 
to  work  for  the  defendant.  These  facts  and 
the  language  and  the  threats  of  the  said  com- 
mittee his  intestate  at  ooce  commtmicated 
to  the  defendant's  superintendent  and  chief 
officer,  then  at  the  mines,  and  asked  him  what 
he  must  do.  It  was  well  known  to  the  de- 
fendant, Its  (^cer  and  agents,  that,  if  this 
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"work  was  stopped  then,  tlie  mines  would  be- 
come flooded,  dangerous  and  mifit  for  use, 
and  be  thus  made  utterly  worthless;  and 
thus  knowing,  and  realizing  the  absolute  ne- 
cessity for  the  continuation  of  tbis  work, 
the  defendant  corporation,  by  and  through 
its  said  superintendent  and  chief  officer,  then 
and  there  promised,  agreed,  and  undertook, 
in  consideration  of  said  Lewis'  continuing 
the  work  under  the  circumstances  as  herein 
above  alleged,  that  the  said  company  would 
hire  a  sufficient  guard  or  force  of  men  to  pro- 
tect the  said  Lewis  and  all  the  men  working 
under  him  from  any  danger  or  trouble  from 
the  strikers;  and  thereupon  said  Lewis,  re- 
lying solely  and  wholly  upon  the  defendant's 
promise  to  protect  him,  proceeded  again  to 
work,  and  finished  his  day's  labor.  The 
defendant,  however,  willfully,  negligently, 
and  wantonly  failed  and  refused  to  perform 
its  said  undertaking,  In  this:  that  It  did  not 
hire  a  guard  or  any  number  of  men  to  pro- 
tect the  said  Lewis,  nor  did  It,  through  any 
of  Its  officers  or  agents,  make  any  attempt 
to  secure  the  services  of  a  guard,  or  In  any 
way  to  protect  him  from  the  dangers  which 
it  well  knew  environed  him,  and  from  which, 
In  consideration  of  his  work  to  save  its 
property  from  ruin,  it  had  solemnly  agreed 
and  undertook  to  hold  him  harmless.  (5) 
He  now  alleges  that  after  the  said  Lewis 
had  finished  his  labor  for  the  day,  and  bad 
gone  to  his  home,  a  number  of  the  strikers, 

consisting  of  about men,  went  to  the 

bouse  where  he  was  staying,  dragged  him 
therefrom  by  force,  and  willfully,  unlaw- 
fully, and  without  right  or  reason,  beat  him 
on  the  head  with  stones,  clubs,  and  loaded 
Fticks,  by  reason  of  which  beating  be  was 
ftermanently  disabled  and  injured,  and  was 
oonfinHl  to  his  bed  for months,  suffer- 
ing all  the  time  great  bodily  pain  and  mental 
anguish,  and  afterwards  died  by  reason  of 
tbe  wounds  then  and  there  so  by  him  re- 
ceived, and  all  of  which  these  strikers  were 
enabled  and  encouraged  to  do  on  account  of 
tbe  defendant's  failure  to  furnish  the  guard 
and  protect  the  said  Lewis,  which,  well 
knowing  the  urgent  and  crying  need  there- 
for. It  willfully,  wantonly,  and  negligently 
failed  and  refused  to  do.  (6)  That  his  said 
Intestate  was  so  ns.«nulted,  beat,  Injured,  and 
murdered  by  these  rioters  at  the  defendant's 
mines,  on  Its  property,  and  altbougb  it  had 
due  notice  of  the  riot  immediately  on  its 
breaking  out,  and  although  It  had  promised 
and  agreed  to  protect  the  said  Lewis,  it 
failed  to  protect  or  to  make  any  attempt  to 
protect  him,  to  his  damage  In  the  sum  of 
fifteen  thousand  dollars,  ail  of  which  oc- 
i'lurred  on  the  31  st  day  of  May.  18!)8,  and 
Mithln  twelve  months  next  preceding  the 
tiling  of  this  petition." 

At  common  law,  although  the  death  of  a 
person  was  caused  by  negligence  or  wrongful 
act.  no  cause  of  action  survived.  Under  sec- 
tion 6,  Ky.  St..  where  death  results  from  neg- 
ligence 01  wrongful  act,  tbe  cause  of  action 


suTTlyes  to  the  personal  representative.  The 
section  reads  as  follows:  "Whenever  the 
death  of  a  person  shall  result  from  an  In- 
Jury  inflicted  by  negligence  or  wrongful  ajCt, 
then  In  every  such  case  damages  may  be  re- 
covered for  such  death  from  the  person  or 
persons,  company  or  companies,  corporation 
or  corporations,  their  agents  mr  servants, 
causing  tbe  same,  and  when  the  act  Is  will- 
ful or  the  negligence  is  gross,  piunitiye  dam- 
ages may  be  recovered  and  the  action  to  re- 
cover such  damages  shall  be  prosecuted  by 
tbe  personal  representative  of  the  deceas- 
ed." Section  241  of  the  c<»stitution  pro- 
vides that  there  may  be  a  recovery  where 
death  resulted  from  negligence  or  wrongful 
act.  At  common  law  the  right  of  action 
for  the  injury  to  the  person  abated  on  the 
death  of  the  party  injured.  Under  Ky.  St. 
S  10,  the  cause  of  action  for  personal  in- 
jury, causing  physical  and  mental  sufTer- 
ing,  does  not  abate  on  the  death  of  the  in- 
jured person,  except  actions  for  assault,  slan- 
der, and  criminal  conversation,  and  so  much 
of  the  action  for  criminal  prosecution  as  is 
Intended  to  recover  for  personal  Injury. 
These  questions  are  reviewed  by  this  court 
in  Railroad  Co.  v.  McElwaln.  08  Ky.  700.  34 
S.  W.  286,  34  L.  R.  A.  788.  56  Am.  St  Eep. 
386.  So,  under  the  principles  of  the  com- 
mon law.  If  ai^>ellee  had,  through  its  agent. 
Inflicted  the  Injury  which  resulted  in  phys- 
ical pain  and  mental  suffering  and  death, 
neither  cause  of  action  would  have  survived. 
This  court  has  beld  that  the  cause  of  ac- 
tion for  damages  resulting  in  death  cannot 
be  Joined  with  the  cause  of  8Ctl(Hi  for  phys- 
ical pain  and  mental  suffering;  that  a  re- 
covery for  one  bars  an  action  for  the  other. 
Hackett  v.  RaUroad  Co.,  95  Ky.  286,  24  S. 
W.  871;  Railway  Co.  v.  Barclay's  Adm'r 
(Ky.)  48  S.  W.  177;  Railroad  Co.  v.  McJfll- 
wain,  08  Ky.  700,  34  S.  W.  236,  84  L.  R.  A. 
786,  56  Am.  St  Rep.  385;  Hansford's  Adm'x 
T.  Payne,  11  Bush,  386;  Conner's  Adm'x  v. 
Paul,  12  Bush,  145.  No  motion  was  made  to 
compel  tbe  plaintiff  to  elect  which  cause  of 
action  he  would  prosecute.  A  demurrer  was 
filed  to  tbe  petition  and  sustained.  As  there 
was  no  motion  to  elect  the  question  as  wheth- 
er tbe  petition  states  a  cause  of  action  Is 
here  for  review. 

Tbe  law  Imposes  on  carriers  the  highest 
degree  of  care  In  the  transportation  of  their 
passengers.  Tbe  law  not  only  makes  them 
liable  for  neglect  In  the  op^atlon  of  their 
road.  If  a  railroad,  but  makes  them  liable 
for  the  neglect  of  any  duty  imposed  on  them 
resulting  in  tbe  Injury  of  a  passengw.  If 
those  in  charge  of  a  train  knowingly  permit 
a  person  to  remain  upon  it  who  from  his  con- 
duct renders  it  probable  that  the  passengers 
may  be  injured  by  bim,  and  one  is  so  Injured, 
then  the  carrier  Is  liable,  because  the  law 
Imposes  the  duty  of  exercising  the  highest 
degree  of  care  In  bis  transportation;  and  It 
would  be  gross  negligence  to  endanger  the 
life  or  limb  of  passengers  by  carrying  a  per- 
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son  of  the  chacacter  described.  So  tbe  du- 
ties of  tlie  carrier  are  aucli  that  it  might  1>e 
made  reBponalbte  for  the  criminal  conduct  of 
some  one  wlio  Is  entirely  disconnected  with 
its  service.  Tbe  law  imposes  tbe  duty  upon 
the  master  to  fumlsli  ills  servant  with  rea- 
sonably safe  tools  or  maclUaery  to  use  or 
operate,  and  raasuiabliy  :safe  premises  upon 
wliich  to  work.  A  violation  of  this  duty, 
wlien  the  aarvaat  is  l^snorant  of  tlie  master^ 
neglect,  .or,  being  .aware  of  it,  a  reasonably 
prudent  man  would  contlaue  to  worlc  under 
iilce  conditions,  the  master  is  re9pon8U>ie  for 
the  liUury  'Which  he  receiTes  in  eonsequenoe 
of  fiuch  .Bwtoct  Xfae  master,  whether  he 
be  a  common  oarrter  or  eagaged  in  anotlier 
enterprise,  .dees  not  uadartaice  to  protiect  tlie 
servant  Jrom  the  criminal  acts  .of  others. 
This  is  not  -a  du^  which  the  low  impesea, 
or  which  arises  from  .the  relation  ot  master 
and  servant,  l^tie  law  does  aot  m&k.e  eoe 
lialile  c-ivii}y  or  criminally  for  the  crimiiMLl 
act  of  another  unless  tl>e  position  of  the 
{laities  are  such  .relatively  that  tjie  act  most 
1)0  considered  as  lia-vii^  been,  in  contempla- 
tion of  law,  advised  or  .procured  to  be  done 
Ity  another.  .Actlouable  negligence  arises 
from  ,a  duty  imp«sed  by  .law  to  use  .onlinai7 
care  under  the  conditions  In  mrliich  a  person 
uiion  whom  a  duty  r«8ts  is  plaeed.  For  a 
failure  to  ,perform  that,  a  cause  at  action 
exists.  The  segiigaace  ouvy  have  Keautted 
independent  of  a  contract,  or  a  contract  may 
exist  .which  does  .not  contain  a  promise  tliat 
the  one  .Is  to  iwe  ordinary  care  to  avoid  in- 
jury to  .one  wiK)  is  to  perform  a  service  In 
the  exeoutJon  .of  the  contract.  In  the  latter 
case  actlona]9le  Ji^gligence  results  from  a 
candltiou,  rather : than, a  viola tion  of  the  itco- 
visions  of  a.eentsact 

WUh  these  ganesal  observatloBe,  we  come 
to  the  consideration  of  aeetlons  0  and  10  of 
the  Keatuelsy  .-Statutes.  The  word  "Uj^II- 
genee"  is  .used  In  seetion  .6  In  its  »sual  and 
ordhuuy  sense.  -It  was  intexded  to  malu 
one  liable  for. his  own  negligent  act,  or  .for 
that  of  Another  for  whoae  act  he. is  remnn- 
sible.  .The  w^ords  "wrongful  act"  ane  com- 
prehensive enough  to  include  negligent  acts, 
but  they  were  .inteaded  .primarily  to  cover 
cases  where  the  act  was  wanton  or  was  ia- 
tentionoJl}'  committed,  or  where  one  may 
hare  coimseied  or. procured  another  to  do  It, 
wlien.  in  oantemplation  of  law,  the  act  of 
counseling  or  advising  malces  the  wrongful 
act  his  own.  It  is  not  charged  that  under 
the  law  of  master  and  servant  (nor  could  It 
have  been  correctly  done)  the  appellee  vaas 
bound  to  furnish  a  guard  to  protect  the  de- 
cedent from  the  hands  of  a  mob.  Therefore 
there  was  no  breach  of  duty  imposed  by  law 
which  would  make  it  guilty  of  negllgenGe. 
It  Is  not  charged  that  the  Qpsiellee  indicted 


the  injury  i^on  decedent,  or  counaded,  ad-' 

vised,  or  procured  oOiei-s  to  do  It  Therefore 
it  Is  not  (^larged,  nor  could  It  have  been, 
that  the  appellee  was  guilty  of  the  wronsf  ui 
act  which  resulted  in  the  injury  and  death. 
By  the  way,  it  may  l>e  added  that  in  Mc- 
Clure  V.  Alexander  (Ky.)  24  S.  W.  61».  it 
was  held  ttiat  the  section  of  the  statute 
where  the  right  of  action  is  given  the  wid- 
ow and  minor  children  of  .a  person  killed  by 
liie  careless,  wanton,  or  jnalicious  use  of 
firearms,  etc..  Is  not  repealed  by  secticai  241 
of  the  cQOStltutioD.  Having  reached  the 
foregoing  conclusion,  it  fellows  that  an  ac- 
tion for  the  death  of  the  intestate  will  not 
lie  under  section  .^41  of  the  eoDBtitutian,  or 
section  C  of  the  .Kentucky  Statutes.  If  aii- 
pellee  had  been  liable  at  common  law  for 
the  assault  and  battery  committed  upoo  the 
person  of  the  Intestate,  the  cause  of  action 
would  not  lurve  lorvlved  to  the  personal  rep- 
Tescntative,  beeauee  the  act  complained  of 
was  an  assault,  and  an  action  thereCor  6oeg 
Bot  .survive  to  the  peraonal  repreflentative; 
for  section  10  of  the  KentDricy  Statutes  reads 
OS  foUows:  "No  right  of  aetimx  for  po'ao&al 
injury  or  Injury  to  real  «r  .peaonal  estate 
shall  cease  or  die  with  the  person  injuring  m- 
injured,  exempt  actlcng  for  assault  slander, 
criminal  oonrentatlon,  .and  so  mudi  of  the 
action  Cor  mallcioos  prosecution  as  is  In- 
tended to  recover  fartbe.peraonaMiiJiu;;  bot 
far  aqy  iojary  other  than  those  excepted,  an 
action  may  be  brought  cr  revived  by  the 
perscnal  representative,  or  against  the  pei^ 
sooal  repcesentatlTe,  heir  or  devisee,  in  the 
same  .manner  los  oauses  of  aetien  f  aonded  on 
contract"  This  court  has  held  in  Anderaoo 
T.  Arnold's  lEK'r,  70  Ky.  870.  that  on  action 
for  an  .assault  and  .batiiery  does  not  sorrive. 
Of  caurse,  thic  court  did  not  mean  to  bold 
that,  when  .death  iios  resulted  from  an  as- 
sault, any  cause  of  action  which  was  .given 
under  the  'Statute  for  tike  death  would  not 
suFvl«a;  Hisithtf  do  we  want  to  .be  under- 
stood as  holding  a  .cause  of  aetien  .gtven  for 
the  death  of  a  .ptrssn,  either  by  aection  241 
of  the  constitution,  or  any  'Section  of  the 
statutes,  is  affected  by  section  10,  altiMHigta 
the  death  was  the  result  of  an  assault  We 
simply  bold  that  the  cause  of  action  for  the 
assault  and  battery  does  not  aurviye.  The 
action  is  really  one  In  ciKitract  ?nic  con- 
tract averred  cannot  bring  the  ease  within 
the  provision^  ot  section  241  of  the  consti- 
tution and  section  6  of  the  otatnte;  nor  can 
it  have  the  effect  of  keeping  alive  a  cause  of 
action,  if  it  existed,  which  section  10  of  the 
statute  declares  does  not  survive^.  There  is 
another  reason,  and  may  be  more,  wliy  the 
contract  cannot  be  enforced,  but  we  deem  It 
uunecoocaiy  to  consldfr  it 
The  Judgment  is  afflnaed. 
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DAWKINS  et  aL  T.  HOUGH  et  ati 

(Coart  of  Appeals  of  Kentucky.    March  B, 

1902.) 

VENUE     OP    A'CnON— SUnCHAROINO     SETTLE- 
MENT OP  GUARDIAN— CANCELLA- 
TION OF  DEED  AS  INCIDENT. 
Under  CSv.  Code  Prac.  !  67,  providing  that 
an  action  by  a  ward  against  his  guardian  for 
the  aettlement  of  his  accounts  must  be  brought 
in  the  county  in  which  the  guardian  was  quali- 
fied, an  action  to  surcharge  a  settlement  made 
by   pinintifiFs    former    guardian    was    properly 
brought  iu  the  county  in  which  the  guardian 
qualified;    and  the  court,  as  an  incident,  bad 
jurisdiction  to  caucel  a  deed  ezMuted  by  the 
^ardiau  conveying  land  to  the  ward  located 
in  another  county. 

Appeal  from  circuit  court,  Hardin  county. 

"To  be  ofBcIally  reported." 

Action  by  Mary  I.  Hough  and  another 
against  J.  E.  Dawklns  and  others  to  sur- 
charge a  settlement  made  by  a  guardian. 
Judgment  for  plaintlffsb  and  defendants  ap- 
peal.   AflSrmed. 

Bingham  tc  Davis,  for  appellants.  X  P. 
O'Menra,  for  appellees. 

BUBNAM,  J.  In  June,  1896,  the  appellee 
Mary  I.  Hough  Instituted  this  suit  In  the 
Hardin  circuit  court  to  surcharge  a  settle- 
ment made  by  her  former  guardian,  W.  P. 
Beesor.  She  alleged,  in  substance,  that  the 
defendant  Beesor  qualified  as  her  guardian 
In  the  Baxdin  county  court  (tlie  county  of 
tbelr  residence)  in  AprU,  16S7;  ttiat,  is  ad- 
dition to  certain  personal  prniierty;  she  own- 
ed an  Interest  in  a  tract  of  land  in  Jefferson 
county,  which  was  inherited  from  her  ma- 
ternal grandmoifter,  Mary  Goffman,  who  died 
before  her  motiier;  that  tlM  Jctterseo  3ont^ 
em  Food  Drainage  Oempeny,  after  the  d«atta 
of  her  grandmother,  procured  a  deed  to  be 
made  to  them  for  10  acres  of  land  located  in 
Jefferson  county,  to  satisfy  an  alleged  Uoi 
for  $M.84;  tltat  ber  guacdiaai  redeemed  tlie 
land  by  the  payment  to  tfae  drainage  ccm- 
Iiany  of  $71.S0  on  the  Ist  day  of  March,  1888, 
with  money  in  liis  bands  belonging  to  bet, 
and  had  the  drainage  company  make  a  deed 
to  him  peraooaUy,  in  fraud  of  her  rigbts,  a»d 
tbat  lie  thereafter  oonveyed  the  land.  In 
MarcA,  1680,  to  one  B.  F.  Dawklns,  who  de- 
vised It  to  bis  son  J.  EL  Dawklns  in  trost; 
tbat  both  B.  F.  and  J.  B.  Dawklns  had  foil 
knowledge  of  all  the  facts,  and  knew  tbat 
tbe  land  beiofiged  to  her.  Axtd  she  prayed 
tbat  the  deed  be  adjudged  void,  Imt  that,  if 
tbe  biad  could  not  be  restored  to  ber,  that 
Beesor,  as  guardian,  tfaould  be  ebaised  with 
its  value,  and  a  reasonable  rent  therefor,  in 
Ills  settletnent  as  guardian.  In  addition  to 
tbe  tiersoaal  property  which  he  bad  receiv- 
ed. Asd  In  an  amended  petition  J.  B.  Daw- 
klns aatf  tboae  for  whom  be  stood  as  trus- 
tee were  made  parties  to  the  proceeding, 
'f  bey  filed  first  a  special  demurer  and  plea 
to  tbe  JnrisdictlOD  of  the  Eburdin  circuit  court 

■Reported  by  Edirard  W. HInes, Esa., ot  Uie  Prauk- 
<ort  tar,  and  tormsriy  state  reporter. 


upon  tbe  ground  that  he  was  a  resident  of 
Jefferson  county,  that  the  summons  was 
served  upon  him  In  that  county,  and  that  the 
land  sought  to  be  recovered  also  lay  in  tbnt 
county,  and  that  for  these  reasons  tbe  Har- 
din circuit  court  had  no  Jurisdiction  to  bear 
or  determine  the  title  or  possession  to  tbe 
land  sought  to  be  recovered.  Upon  final 
submission  the  circuit  }ndge  held  that  tbe 
purchaser,  Dawklns,  knew  that  the  plaintiff, 
Mrs.  Hough,  who  was  then  an  infant,  un- 
married, and  residing  with  ber  guardian, 
wbo  was  also  her  father,  owned  an  Interest 
in  tbe  land  with  her  fatbo',  and  tbat  the 
deed  to  blm  did  not  devest  b«r  of  her  inter- 
est therein,  and  directed  tbat  die  deed 
sbonid  be  set  aside,  and  that  she  should 
bare  tbe  possession  of  the  land,  with  Its 
reasonable  rent  from  tbe  date  of  tbe  sale. 
From  that  Judgment  this  appeal  Is  prose- 
cuted. 

The  appellants  have  omitted  to  have 
copied  tbe  proof  heard  in  tbe  lower  court, 
and  bring  the  case  up  upon  the  single  ques- 
tion of  the  Jurisdiction  of  the  Hardlu  circuit 
court  to  render  the  Judgment  complained  of, 
and  rely  for  reversal  npon  section  G2  of  the 
Civil  Code  of  Practice,  which  provides  that 
"actions  tor  the  recovery  of  real  property,  or 
any  Interest  therein,  most  be  brought  in  the 
county  in  which  some  part  thereof  Is  situ- 
ated." Section  67  of  the  Civil  Code  of  Prac- 
tice provides  that  "an  action  by  tbe  ward 
against  his  gruardlan  for  the  settlement  of 
his  accounts  •  *  •  must  be  brought  in 
the  county  In  which  tbe  guardian  was  quali- 
fied." The  gist  of  the  action  Instituted  by 
appellee  was  to  surcharge  tbe  settlement 
nuule  by  ber  guardian,  and  tbe  cancellation 
of  the  deed  to  appellant,  or  a  decision  upon 
its  validity,  was  a  necessary  Incident  to  the 
settlement  Her  guardian  had  qualified  in 
Hardin  coanty,  and  the  suit  was  therefore 
properly  brougbt  In  Hardtn  county;  and,  as 
tbe  Hardin  circuit  coiurt  bad  Jurisdiction  of 
tbe  suit  for  a  setUam«it  of  tbe  accounts  of 
tbe  guardian,  it  bad,  as  an  incideat,  Jurisdic- 
tion to  take  all  necessary  stepe  to  afford 
complete  relief,  and  to  this  end  could  Inquire 
into  tbe  validity  of  tbe  transfer  of.  appellee's 
land  by  ber  gtiardlan,  although  located  In 
Jefferson  county.  In  tbe  case  of  Webb  v. 
Wright,  65  Ky.  126.  it  was  held  tbat  the 
court  having  Jurisdiction  of  tbe  persons  and 
cause  of  action  in  a  suit  which  was  in  effect 
foir  the  settlement  of  a  partnovhip,  the  pro- 
ceeding, in  rem,  for  the  sale  of  land  In  an- 
other coanty,  attached  as  an  incidental  rem- 
edy. And  in  FIshback  v.  Green,  87  Ky.  107, 
7  S.  W.  681,  this  court  held  tbat  bi  an  ac- 
tion to  settle  an  insolvent  estate,  tbe  court 
had  Jurisdiction  to  decree  tbe  sale  of  land 
situated  in  another  county  than  tbat  in 
which  the  action  was  pending.  And  In  Doty 
V.  Association,  108  Ky.  720,  46  S.  W.  219,  47 
S.  W.  433,  it  was  held  that  the  Fayette  cir- 
cuit court  having  Jurisdiction  of  the  par- 
ties and  tbe  original  controversy,  bad  Juris- 
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diction  to  decree  tlie  sale  of  land  In  another 
county,  as  incidental  to  the  wlginal  relief 
sought  And  in  Dehaven  r.  Deharen's 
Adm'r,  104  Ky.  41,  46  8.  W.  216,  47  S.  W. 
597,  It  was  held  that,  in  an  action  properly 
brought  In  Oldham  county  for  the  settleuient 
and  partition  of  a  decedent's  estate,  the 
court  had  incidental  Jurisdiction  to  partition 
lands  In  Jefferson  county,  and  to  issue  such 
Tcrlta  as  were  necessary  to  put  those  entitled 
thereto  in  possession  thereof.  We  are  there- 
fore of  the  opinion  that  as  the  suit  was 
properly  instituted  in  the  Hardin  circuit 
court,  under  section  67  of  the  Code,  that 
court,  as  a  necessary  incident,  had  power  to 
determine  the  controversy  as  to  the  real  es- 
tate claimed  by  the  ward  in  Jefferson  coun- 
ty, and  to  decree  a  cancellation  of  the  deed 
to  appellant,  and  issue  the  necessary  writs  to 
put  appellee  in  possession. 
Judgment  aflBrmed. 

HOBSON.  J.,  not  sitting. 


FT.  JE5FFERSON  IMP.  00.  et  aL  r.  DD- 
POYSTEK.I 


(Court  of  Appeals  of  Kentucky. 
1902.) 


Feb.  26, 


SUBROGATION— TENANTS  IN  COMMON— SALH 
OF  PART  OF  LAND  BY  ONE  CO-TENANT- 
RATIFICATION— PIJIADING-RBLIBF  SOUGHT 
BY  REPLY. 

1.  Wliere  a  father  who  owned  land  jointly 
with  his  children  executed  a  mortgage  there- 
on tor  his  own  debt,  aud  thereafter  the  chil- 
dren, at  the  father's  request,  and  to  relieye 
their  own  interest,  assumed  the  debt,  execut- 
ing their  note  therefor,  they  were  entitled  to  l>e 
snbro^ted  to  the  rights  of  the  mortgagee; 
not  being  mere  volunteers. 

2.  In  an  action  to  recover  the  unpaid  pur- 
chase money  of  land,  in  which  defendant  cor- 
poration sought  and  was  granted  a  rescission, 
defendant  is  not  entitled  to  a  lieu  for  purchase 
money  paid  upon  such  parts  of  the  land  as 
have  been  sold  under  judgments  in  the  action 
to  satisfy  pre-existing  liens;  it  bring  bound 
by  those  judgments,  having  recrived  upon  its 
claim  the  surplus  of  the  proceeds  of  the  sales 
made  thereunder,  aud  ft  being  inequitable, 
aside  from  that  fact,  to  permit  it  to  assert 
such  a  lien. 

3.  Where  one  of  several  tenants  in  common 
sold  specific  parcels  of  the  land  to  different 
persons,  and  afterwards  sold  the  entire  land 
to  another,  his  co-tenants  will  not  be  allowed 
to  ratify  the  sales  of  the  specific  parcels,  and 
thus  allot  them  to  the  vendor  in  full  of  liis  in- 
tercut, BO  as  to  deprive  the  purchaser  of  the 
whole  tract  of  his  lien  upon  the  vendor's  in- 
terest for  purchase  money  paid,  as  the  loss 
should  be  borne  by  all  the  purchaseni. 

4.  While  the  court  was  not  authorized  to 
place  land  in  the  bands  of  a  receiver  where  the 
interest  of  only  one  of  several  co-tenants  was 
incumbered,  yet  as  the  other  co-tenants  were 
adjudged  their  part  of  the  rents  which  came 
into  thf  hands  of  the  receiver,  aud,  by  con- 
sent order,  agreed  to  pay  their  part  of  the  ex- 
penses of  the  receiver,  they  will  not  be  beard 
to  complain  of  the  original  error. 

5.  In  an  action  to  enforce  a  lien  on  land,  it 
was  error  to  extend  the  lien  over  the  interest 

•Reported  by  Edward  W.  Hlncs,  Esq.,  of  th*  Frank- 
tort  bar,  and  formerly  Btat«  reportet. 


of  one  who  was  not  made  a  defendant  to  tb* 
original  petition,  though  plaiutiCF,  by  a  reply 
to  such  person's  answer  to  a  cross  petition  to 
wliich  she  was  made  a  defendant,  asserted  a 
lien  on  her  interest  in  the  land,  as  no  rejoinder 
was  filed,  and  no  issue  made  upon  that  ques- 
tion. 

Appeal  from  circuit  court,  Ballard  county. 

"To  be  officially  reported." 

Action  by  Joe  C.  Dupoyster,  in  his  own 
right  and  as  administrator  of  Ben  S.  Dupays- 
ter,  against  the  Ft  Jefferson  Improvement 
Company  and  others,  to  enforce  a  purchase- 
money  Hen  on  land.  Judgment  rescinding- 
contract  of  sale  and  adjusting  equities,  and 
die  Ft.  Jefferson  Improvement  Company  and 
others  appeal.  Reversed  on  appeal  of  Mrs. 
Rebecca  S.  Dupoyster,  and  affirmed  on  ap- 
peal of  other  appellants. 

J.  M.  Nichols  &  Son  and  F.  H.  Sulllyan,  for 
appellants.  John  W.  Ray,  Geo.  W.  Reeves, 
and  Bugg  &  Wlckliffe,  for  appellee. 

PATNTBR,  J.  This  Is  the  second  appeal 
of  the  case  to  this  court.  The  opinion  deliv- 
ered on  the  former  appeal  is  found  in  51  S. 
W.  810,  48  L.  R.  A.  537.  The  court  decid- 
ed: (1)  That  by  the  deed  of  Thomas  Du- 
poyster, made  In  1859,  his  son  Ben  S.  Du- 
poyster took  a  life  estate  in  the  land  con- 
veyed, and  that  the  children  of  J.  C.  Du- 
poyster, as  they  were  liom,  took  vested  re- 
mainders. (2)  That  Ben  Dupoyster,  claim- 
ing under  titie  deed  of  1S59,  purchased  ad- 
verse dalnls  and  was  holding  under  this  deed 
at  the  time  it  was  sold  to  the  appellants. 
(3)  That  In  the  Thomas  Dupoyster  deal 
his  son  Ben  S.  had  the  "discretion  of  al- 
lotting, of  dividing,  or  of  partitioning,"  as 
he  saw  proper,  the  lands  among  the  children 
of  Joe  C,  bnt  not  so  as  to  create  inequality 
or  lessen  the  Intoest  of  any  one  of  the 
children.  (4)  That  Joe  C.  bad  born  to  him 
four  children,  two  of  whom  are  dead;  that 
the  Interest  of  the  dead  dilldren  passed  by 
the  law  of  descent  to  their  lawful  heir  or 
heirs.  (5)  That  there  should  be  a  rescis- 
sion of  the  sale  by  Joe  0.  and  Ben  S.  to  the 
appellant,  and  on  whatever  of  the  land  Joe 
C.  is  the  owner  by  Inheritance  from  bis  dead 
children  a  lien  should  exist  In  favor  of  the 
appellant  for  the  purchase  money  wrongfully 
received  by  him.  Numerous  questions  are 
raised,  but  we  will  not  here  summarize  them. 
From  Gor  consideration  ot  the  case  the  ques- 
tions raised  will  lie  aeea. 

Before  Joe  C.  and  Ben  8.  made  the  deed 
to  the  appellant  they  had  executed  what  is 
kn'iwn  as  the  "Harkless  Mortgage"  on  the 
land  in  controversy,  but  which  mortgage  did 
not  recognize  any  one  as  being  the  owners 
of  the  land  except  the  grantors.    J.  B.  and         I 
his  sister,  Mrs.  Edwards,  are  the  surviving 
children  ot  Joe   0.,  and   own  one-half  the         i 
land   embraced    in    the    Thomas    Dupoyster         ' 
deed,  because  of  the  vested  remainders  which 
they  took.    In  this  suit  they  asserted  their 
right  under  the  Thomas  Dupoyster  deed  to 
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tbe  aatin  bonndary,  Iwt  it  was  decided  that 
they  took  it  together  with  the  other  children 
of  Joe  C,  and,  two  having  died,  their  father 
inherited  part  of  their  (deceased  cbildroi's) 
interest  in  the  land.  It  may  be  added  here 
that  Joe  C.  inberited  three-eighths  of  the 
tract  of  land,  and  liis  wife,  Rebecca,  one- 
eighth.  Tbe  grantors  in  the  UarUeaa  mort- 
gage could  not  create  any  lien  on  any  inter- 
est in  the  land,  except  their  own.  The  rights 
of  J.  B.  Dupoyster  and  Mrs.  Edwai-ds  were 
not  affected  by  that  mortgage.  Pending  this 
suit,  and  before  tbe  judgment  was  rendered 
from  which  tbe  former  appeal  was  prosecut- 
ed,  J.  C.  Dupoyster  and  those  representing 
the  Harkless  mortgage  and  J.  B.  Dupoyster 
and  bia  sister  entered  into  an  agreement  by 
which,  if  persons  last  named  were  adjudged 
tbe  laud,  then  tbe  Judgment  for  the  Harii- 
less  debt  should  go  against  the  entire  tract 
It  is  averred  In  tbe  pleadings,  and  not  denied, 
that  the  appellant  Ft.  Jefferson  Im{HWvement 
Company  took  its.  Judgment  subject  to  that 
agreement,  and  approved  it  Pursuant  to 
that  agreement  a  Judgment  was  entered  giv- 
ing a  lien  on  the  entire  tract  of  land  for  the 
Harkless  debt.  This  was  in  the  former  Judg- 
ment from  which  no  appeal  was  prosecuted, 
and  that  part  of  it  has  never  been  reversed, 
nor  does  any  complaint  seem  to  liave  been 
made  on  tbe  former  appeal  as  to  that  part 
of  it  Subsequently  J.  B.  Dupoyster  and  his 
sister,  pursuant  to  the  agreement  which  bad 
been  made,  and  the  Judgment  of  the  court 
executed  their  obligations  for  the  Harkless 
debt  and  also  gave  a  mortgage  to  secure  its 
payment  and  have  paid  $5,000  on  It.  It  is 
insisted  that  J.  B.  Dupoyster  and  Mrs.  JSA- 
wards  are  not  entitled  to  tie  subrogated,  be- 
cause (1)  they  bad  not  paid  ail  the  debt;  <2) 
tbey  were  volunteers;  (3)  a  surety  is  not 
entitled  to  subrogation  as  against  a  prior 
surety;  (4)  the  lien  of  the  original  Harkless 
mortgage  was  released  by  extension  granted 
00  the  mortgage  debt  by  appellees. 

First  it  may  be  said  that  tbe  Uarklesa 
mortgage  created  a  superior  lien  ujpon  Joe  O. 
Dupoyster's  interest  In  the  land  to  that  of 
the  appellant  for  tbe  purchase  money  which 
It  bad  paid,  and  which  it  was  entitled  to 
have  refunded  to  it  J.  B.  Dupoyster  and 
sister  have  paid  all  the  debt  inasmuch  as 
tliey  executed  their  note  in  lieu  of  the  one 
vrbicb  existed.  So  far  as  tbe  right  to  snb- 
roj:ation  goes,  it  Is  equivalent  to  tbe  pay- 
ment of  the  money,  because  tbey  made  it 
their  own  debt  There  was  a  novation.  The 
rnle  which  the  appellant  claims  should  ex- 
ist In  equity  cannot  have  any  application  to 
tbe  facts  of  this  case.  It  is  a  universal  rule 
of  Interpretation  that  one  who  voluntarily 
pays  tbe  debt  of  another,  when  be  is  under 
no  obligation  to  pay,  does  not  create  a  11a- 
lillity  in  bis  favor;  nor  can  he  be  subrogat- 
(^  to  tbe  lien  held  by  the  creditor  to  secure 
Us  payment.  It  Is  equally  as  well  settled. 
If  one  is  bound  for  the  debt  of  another,  he 
hag  the  right  to  discbarge  it  and  when  he 


does  so  an  implied  liability  arises  in  bis 
favor  against  the  debtor,  and  be  will  be 
subrogated  to  tbe  rights  of  the  creditor.  By 
the  consent  and  agreement  of  the  parties,  J. 
B.  Dupoyster  and  his  sister's  interest  in  tbe 
land  became  bound  for  tbe  Harkless  debt, 
tbe  same  as  the  property  of  their  father  and 
mother.  If  the  latter  Joined  in  tbe  mortgage. 
It  did  not  then  become  their  debt  but  it  con- 
tinued to  be  the  debt  of  their  father,  and  in 
order  to  relieve  their  interest  in  the  land 
they  were  compelled  to  pay  it  Tbey  were 
not  volunteers  in  the  matter.  Tbey  consent- 
ed that  their  land  might  become  impressed 
with  the  liability,  at  tbe  request  of  tbeir  fa- 
ther, and  with  the  approval  of  the  appellant 
However,  it  was  not  necessary  to  have  the 
tatter's  approval.  It  did  not  increase  tbe 
burden  on  tbe  interest  of  J.  G.  Dupoyster, 
nor  did  it  lessen  the  chances  of  the  appel- 
lant to  make  Its  debt  out  of  bla  interest  In 
the  land.  Tbe  effect  of  the  transaction  is 
that  J.  B.  Dupoyster  and  his  sister  have  paid 
oft  a  Hen  debt  for  wblcli  tbe  interest  of  J.  C. 
Dupoyster  was  primarily  liable,  to  protect 
their  interest  in  tbe  land,  and  did  so  at  his 
request  This  court  In  Ostermeyer  v.  Oster- 
meyer,  39  S.  W.  22,  recognized  the  right  of 
one  thus  paying  the  debt  to  release  ills  own 
interest  In  property  to  be  subrogated  to  the 
rights  of  the  creditors,  and  also  held  that  an 
implied  liability  would  arise.  Tbe  mere  fact 
that  those  holding  the  Harkless  debt  were 
willing  to  accept  tbe  obligation  of  J.  B.  Du- 
poyster, etc.,  for  the  inortgage  debt,  and 
give  him  time  for  the  payment  of  it  did 
not  have  the  effect  of  preventing  subrogation. 
The  right  of  subrogation  arises  out  and  from 
the  transaction.  It  accrued  the  Instant  tiiose 
representing  the  Harkless  mortgage  accepted 
the  new  obligation. 

The  doctrine  of  subrogation  Is  one  of  eq- 
uity, to  promote  Justice,  and  it  may  or  may 
not  arise  from  a  contract  Tbe  right  to  It- 
depends  upon  the  facts  and  circumstances  of 
each  particular  case,  and  to  which  must  be 
applied  the  principles  of  Justice.  Where  a 
person  furnishes  money  to  pay  the  debt  of 
another,  if  It  is  equitable  that  he  should  be 
substituted  for  the  creditor  it  will  be  done. 
One  is  not  a  volunteer  in  a  transaction  where 
he  has  paid  tbe  money  at  tbe  request  of  the 
person  whose  liability  be  discharges.  Neither 
can  one  be  regarded  as  a  volunteer  who  pays 
money  to  relieve  bis  own  property  therefor, 
fer  which  some  one  else  is  liable.  Pom.  Elq. 
Jur.  S  799,  says:  "Tbe  rule  ia  wdl  settled 
that  when  a  life  tenant,  or  any  other  person 
having  a  partial  interest  only  in  the  inherit- 
ance or  in  tbe  land,  pays  off  a  charge,  mort- 
gage, or  incumbrance  on  the  entire  prem- 
ises, he  is  presumed  to  do  so  for  bis  own 
benefit  The  Hen  is  not  discharged  unless  be 
Intentionally  release  it.  He  can  always  keep 
the  incumbrance  alive  for  his  own  protec- 
tion and  reimbursement  His  intention  to 
do  so  will  be  presutned,  even  though  be  has 
taken  no  assigniQeOt    la  fact  bis- payment 
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constltutea  talm  an  equitable  asBlgnee." 
Same  author  (section  1211)  eays:  "This  equi- 
table result  folIowB,  although  no  actual  aa- 
Rlgnment,  written  or  verbal,  accompanied  the 
payment,  and  the  securities  themselves  were 
not  delivered  over  to  the  person  making  pay- 
ment, and  even  though  a  receipt  was  given, 
speaking  of  the  mortgage  debt  as  being  fully 
paid,  and  sometimeB  even  though  the  mort- 
gage Itself  was  actually  disdharged  and  sat- 
lnS^d  of  record.  This  equitable  doctrine, 
which  Is  a  p«irticular  application  of  the  broad 
principle  of  subrogation.  Is  enforced  when- 
4>ver  the  person  making  the  payment  stands 
in  such  relations  to  the  premises  or  to  tbe 
other  parties  that  his  interests,  recognized 
either  by  law  or  equity,  can  only  1k»  fully 
protected  and  maintained  by  regarding  the 
tmufactlon  as  an  assignment  to  him,  and 
th«  lien  of  the  mortgage  as  being  kept  alive, 
•eitlier  wholly  or  in  part,  for  his  security  and 
b«>nefit." 

Counsel  for  appellant  avers  that  a  surety 
la  not  entitled  to  subrogation  as  against  a 
prior  surety.  We  are  unable  to  understand 
what  apt>Iicatlan  that  doctrine  has  to  the 
farts  of  this  case. 

t'nder  the  contracts  which  Ben  8.  Dupoy- 
ster  made,  there  was  a  lien  upon  what  Is 
known  ta  this  record  as  the  Norton  and  Ter- 
rell tracts.  BeB  9.  Dupoyster  made  to  J.  B. 
Dnpoyster  a  deed  embracing  these  tracts,  in 
which  It  was  provided  that  the  grantee  pay 
the  lieu  debts  on  the  land.  This  deed  was 
made  when  tbe  grantee  was  an  Infant  The 
court  In  this  case  directed  these  tracta  to  be 
sold  to  pay  the  debts  against  them.  3.  B. 
Dupoyster  becante  tbe  purchaser.  The  Nor- 
ton tract  brought  about  $400  more  than  was 
necessary  to  pay  the  debt  against  It,  and 
that  excess  was  applied  as  a  credit  to  appel- 
lee's judgment  against  J.  C.  Dupoyster,  and 
against  him  as  the  personal  representative 
of  the  astate  of  Beo  8.  Dnpoyster.  If  the 
Terr^  law!  wms  embraced  In  the  Thomas 
Dupoyster  deed  of  1850,  J.  B.  Dupoyster  aad 
his  sister  owned  one-hnlf  of  this  land.  There- 
fore J.  B.  Dtqwyster  was  put  in  the  position 
of  buying  a  part  of  his  own  land  to  discharge 
a  debt  which  his  uncle  made,  and  for  which 
ke  couM  not  bind  the  vested  r«malnder-men. 
Perhaps  the  Xorton  land  is  outside  of  the 
bonadary  embraced  In  the  Thomas  Dupoyster 
deed.  Tlie  appellant  got  the  entire  ben^t 
of  this  sale,  except  the  part  which  went  to 
pay  a  pre-«xistlng  claim  against  It.  Both 
tracts  were  sold  under  judgments  In  this  ac- 
tion, and  the  appellant  is  bound  by  them. 
The  sales  were  conflrmed  by  a  sale  of  part 
of  tbe  Terrell  tract,  and  appellant's  lien  was 
made  valid  on  the  balance  of  the  tract,  and 
to  that  extent  was  benefited  by  the  sale,  be- 
sides being  relieved  of  a  prior  Incumbrance. 
Notwithstanding  this,  the  appellant  claims  It 
lii\d  a  Hen  on  the  Terrell  and  Norton  tracts 
sjiperior  to  the  rights  which  J.  B.  Dupoyster 
acquired  under  his  pnrclinse.  Its  right  to 
assert  this  claim  is  barred  by  the  Judgments 


and  proceedings  In  this  case.  If  ft  were  not 
It  would  be  Inequitable  to  permit  die  appel- 
lant to  assert  Its  lien  against  these  tracts. 

It  appears  that  after  Thomas  Dupoyster 
made  the  deed  to  Ben  8.  Dnpoyster,  «tc.,  in 
18S9,  and  before  the  deed  was  made  to  tlie 
appellant  Ben  S.  Dupoyster  and  J.  C.  Dn- 
poyster sold  to  several  persmis  tracts  out  of 
the  Thomas  Dupoyster  boondary,  and  in  the 
deeds  of  the  purchasers  their  respective  par- 
cels were  defined  by  metes  and  bounds.  On 
the  return  of  this  case,  jr.  C.   Dupoyster,  J. 

B.  Dupojwter,  and  Mrs.  Edwards  pleaded 
these  facts;  and  the  last  two  named  express- 
ed their  willingness  to  ratify  the  sales  which 
had  been  made  to  the  several  persons,  and 
thereupon  asked  that  J.  C.  Dnpoyster  be 
charged  In  tbe  division  of  the  remainins  part 
of  the  tract  with  tbe  parcels  which  he  and 
Ben  S.  Dupoyster  had  sold  to  persons  prior 
to'theh-  sale  to  the  appellant  The  practical 
«4fect  of  titis  would  have  been  to  have  given 
to  J.  B.  Dupoyster  and  Mrs.  EidwardB,  out 
of  the  boundary  sold  the  appellant,  an  amount 
equal  In  value  to  their  one-half  interest  in 
the  tract  of  land  which  their  father  and  un- 
cle had  sold  prior  to  the  sale  to  appeUant. 
To  do  this  would  compel  the  appOlhuit  to 
suffer  the  loss  which  should  be  iMme  by  all 
tbe  purcliasers.  Where  one  joint  tenant  con- 
veys a  specific  portion  of  the  Joint  lands,  it 
h3  not  void.  The  other  Joint  tenant  could 
have  Joined  in  the  oooveyanee,  and  thua  have 
vested  the  pnrcbasere  with  tlBe.  "nuetr  pow- 
er to  have  ratified  tbe  sales  of  the  specific 
parcels  is  nnqnestloned.  That  is  not  the 
question.  Tbe  question  here  is,  when  sales 
have  been  made  by  oae  Joint  tenant  to  spe- 
cific booBdartes,  can  the  otber  Joint  tenant 
say  what  sales  he  will  ratify,  and  do  ao  to 
the  prejudice  of  another  purchaser  of  a  spe- 
dfle  boundary?  The  conrt  bd«w  held  that 
this  could  not  be  dene.  If  Joe  C.  Dupoyster 
was  alone  to  be  aflCected  by  such  ratificattlon, 
then  a  different  qaestlon  would  be  presented, 
beeauae  It  would  be  eminently  Just,  if  the 
otber  Joint  tenants  wonld  ratify  tbe  sales  of 
specific  parts  of  the  Joint  property,  to  charge 
him  In  the  division  therewith.    But  here  J. 

C.  Dupoyster  has  sold  italL  As  a  result  of 
the  sale  to  appellant  the  part  which  he  sold 
it  is  In  lien  for  the  money  which  he  wrong- 
fully obtained  on  the  contract  of  sale.  Tbe 
appellant  occupies  the  same  position  it  wouM 
ocenpy  had  the  sale  been  upheld.  If  the  co- 
tenants,  before  the  sale  to  appelhint  had  rat- 
ified a  previous  sale  by  a  deed  duly  recorded, 
or  otherwise,  and  the  appellant  had  had  ac- 
tual notice  of  the  latter  mode  of  ratification, 
tben  a  different  questicm  would  be  presentt^ 
for  our  considerntlon.  To  sustain  the  claim 
of  the  co-tenants  (J.  B.  Dupoyster  and  Mrs. 
IMwards)  would  be  to  allww  the  exercise  of 
their  will  after  all  the  sales,  determine  what 
part  of  tbe  land  should  be  assigned  to  J.  C. 
Dnpoyster,  and  who  idiould  suffer  from  such 
an  assignment.  They  have  no  legal  or  eq- 
uitable  rights  which  enable  them  to  deter- 
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mine  how  the  rights  of  the  others  to  this  snit 
shall  be  adjadged. 

It  is  urged  that  the  eonrt  erred  hi  putting 
the  land  In  the  hands  of  the  reoelver.  This 
Is  done  upon  the  Idea  that  the  Interests  own- 
ed by  J.  B.  Dupoyster  and  Mrs.  Edwards 
were  not  Incumbered  by  the  plaintiff's  debt, 
and  the  fact  that  J.  C.  Dnpoyster'B  Interest 
was  would  not  authorise  the  court  to  plnce 
the  whole  tract  In  the  hands  of  a  receiver. 
It  scemB  to  us  that  3.  B.  Dnpoyster  and  hie 
sister  i-ould  hare  complained  of  the  action 
of  the  court  In  placing  the  land  in  the  bands 
of  a  receiver,  but  they  seem  to  bare  been 
ndjadged  their  parts  of  l^e  rents  which  came 
Into  the  bands  of  the  receiver,  and  Ijy  con- 
sent order  agreed  to  pay  their  part  of  the 
expenses  of  the  receiver.  Under  such  dp- 
cumstancee  they  should  not  be  heard  to  com- 
plain of  tlie  original  error.  The  eonrt  did 
not  dispose  of  the  other  half  of  the  rents. 
Therefore  'we  do  not  decide  whether  or  not 
they  should  be  applied  to  the  appellant's 
debt 

As  there  seems  to  have  been  a  provision  In 
the  deed  of  Dupoyster  to  Ft.  JetferBon  Im- 
provement Comiwny  that  the  Ft.  Jefferson 
Company  was  to  convey  to  the  assignor  of 
Mrs.  Fannie  Jacknon  three  blocks  in  the 
town  of  Ft  Jefterson,  we  are  of  the  opinion 
that  the  court  properly  decided  that  (she 
haviug  died)  her  children  were  entitled  to 
have  conveyed  to  them  oiae-half  of  the  same, 
to  be  charged  to  J.  C.  Dupt^ater  hi  the  divi- 
sion of  the  hmd. 

Mrs.  R.  S.  Dapoy«ter  is  the  wife  of  J.  C. 
DnpoyBter.  She  joined  In  the  deed  to  the 
Kt  JetCerBcm  Oompany,  and  she  was  the  own- 
er by  InberttHnce  from  her  children  begotten 
by  jr.  C.  Dupoyster  of  one-eighth  of  the  hmd 
embraced  in  the  deed  of  Thomas  Dupoyster. 
The  court  odjodged  that  her  one-eighth  was 
subject  to  the  payment  Of  the  amouirt  due 
the  appellant  on  the  rescission  Of  the  eoa- 
trect.  She  was  not  made  a  party  to  this  ac- 
tion before  the  ibnit  appeal  In  this  case.  Bbe 
was  made  a  defendant  In  the  cress  petition 
of  J.  B.  DnpoyBter  and  Mrs.  Bd wards,  where- 
hs  they  asked  for  the  partition  of  the  land. 
She  filed  on  answer  to  that  In  which  she  ex- 
pressed her  wintngness  to  the  partition  of  tlie 
land,  claiming  one-eighth.  The  Ft.  Jeflevson 
Improvement  Company  never  made  her  a  de- 
fendant In  the  action,  nor  by  any  pleading 
to  which  she  was  made  a  defendant  did  It 
seek  any  relief  against  her.  As  we  hove 
said,  she  filed  an  answer  to  the  cross  petition 
of  J.  B.  Dupoyster  and  Mrs.  Bklwards,  and 
to  tills  answer  the  appellant  filed  a  reply  In 
which  it  said  It  was  entitled  to  have  Its  lien 
«n  lier  interest  for  the  poyment  of  the  judg- 
ment rendered  in  its  favor  agnlnst  J.  O.  Du- 
poyster axd  the  estate  of  Ben  S.  Dupoyster. 
No  rejoinder  was  filed,  and  bo  issue  was 
tliprefpre  made  upon  the  question  of  the  ap- 
pellant's right  to  have  its  Hen  extended  over 
lier  Interest  in  the  land.  As  there  was  no 
pleading  filed   by   appellant   seeking   relief 


against  her,  In  which  she  was  made  a  de- 
fendant it  failed  to  manifest  any  right  to 
have  her  Interest  in  the  land  sold  to  pay  the 
Judgment  against  her  husband. 

The  case  is  aflarmed  on  the  appeal  of  the 
Pt  Jefferson  Improvement  Company,  and  on 
the  appeal  of  J.  C.  Dupoyster  and  J.  B.  Du- 
poyster and  Mrs.  Edwards,  and  is  afl9rmed 
on  cross  appeal  of  Jackson,  but  is  reveraed 
on  the  nppeal  of  Mrs.  Rebecca  S.  Dnpoyster 
for  proceedings  consistent  with  this  opinion. 


CHESAPEAKE   &   O.   RT.   CO.   v.   8AUDS- 

BE5RRT.1 

(Conrt  of  Appeals  of  Kentucky.    March  7, 

1902.) 

CARRIERS— EJECTION  OF  DRUNKEN  PASSEN- 
QHH— INJURY  AFTER  BJBCTION— FAILURE  TO 
CARE   FOR  PERSON  INJUHJOD. 

1.  A  railroad  company  had  the  right,  by  its 
brakemau,  to  eject  a  drunken  passenger  who 
was  boisterous  and  violent,  and  therefore  in- 
curred no  liability  therefor;  no  more  force  be- 
ing used  than  was  necessary. 

2.  Where  a  passenger,  after  being  properly 
ejected,  was  injured  by  his  own  wrongful  con- 
duct iu  running  beside  the  moving  train  with 
the  intention  to  get  <hi  again,  the  company 
owed  him  no  legal  obligation  to  stop  the  ti-itiii 
for  tlie  puri>ose  of  ascertaining  whether  he  hud 
been  injured. 

Appeal  from  circuit  court,  Carter  county. 

'•To  be  oflicially  reported." 

Action  by  B.  H.  Saulsberi^  at^ainst  the 
Chesapeake  &  Ohio  Railway  Company  and 
others  to  recover  damages  for  personal  In- 
juries. Judgment  for  plaintiff,  and  defend- 
ant compaqy  appeals.    Beversed. 

John  T.  ghelby,  for  appellant  O.  W. 
Saulsberry,  for  apiiellee. 

BUUN.4M.  J.  The  plaintiff,  a  minor,  by 
his  next  friend,  alleged  "that  on  the  14tfa 
day  of  October,  1898,  the  defeadant  com- 
pany ran  a  pasnenger  eacnrston  train  from 
Moorehead,  Kentucky,  to  Huntington,  West 
Virginia,  and  'letui'n,  at  one  fare  for  a  round- 
trip  ticket  on  account  at  the  show  given  in 
Huntington  by  Bifltnlo  Bill;  that  be  board- 
ed the  train  at  Aden  station  with  a  number 
of  other  parties,  among  whom  were  tlie  de- 
fendants Walter  I.iittleton  and  Walter 
James;  that  upon  the  return  of  the  train  it 
reached  Aden  about  8:20  p.  m.,  after  dark. 
and  tlmt  be  was  so  intoxicated  from  the  use 
of  llquon  from  the  time  he  left  Huntington 
that  he  was  btsenslble  to  danger  and  did  not 
realise  what  be  was  doing,  which  fact  was 
well  known  to  the  defendants;  tiiat  when 
in  ttiie  conditlMi  the  train  was  stopped,  and 
he  was  ejecte<l  therefrom,  about  a  quarter 
of  a  mile  west  of  Aden  station,  at  a  very 
rou.sch  place  on  the  defendanfe  roadbed,  by 
the  defendants  Littleton  and  James  and  a 
farakeman  in  the  employ  of  tbe  defendant 
company,  who  was  hi  charge  of  the  car, 

■Reported  by  Edward  W.  Hlnea. E8q.,ot  tli*>Fcai>k 
fort  bar,  and  formerly  i^^  leponw. 
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and  put  by  the  side  of  the  train,  In  such 
close  proximity  to  it  tbat  be  fell  under  it, 
and  wlien  tbe  train  started  tlie  wheels  of 
the  car  ran  over  and  crushed  his  left  arm 
necessitating  its  amputation,  and  tbat  the 
defendant  company  knew  of  his  injuries, 
but  proceeded  on  Its  way,  leaving  him  lying 
by  tbe  side  of  the  track  In  a  helpless  and 
almost  lifeless  condition,  exposed  to  the 
weather  and  passing  trains;  and  that  be 
continued  in  this  condition  for  a  period  of 
two  hours  and  twenty  minutes,  until  he  was 
picked  up  by  a  freight  train  of  the  defend- 
ant company  and  carried  to  his  home,  near 
the  station."  The  defendant  company  says 
tluit,  on  the  occasion  mentioned  in  the  peti- 
tion, the  plaintiff,  who  was  a  passenger  on 
its  train,  was  drunk,  disorderly,  and  be- 
having very  badly;  that  when  the  train 
reached  Aden  on  its  return  trip,  near  which 
station  tbe  plaintiff  lived,  the  defendants 
.Tames  and  Ijlttleton,  who  were  his  friends 
and  companions,  caused  the  plaintiff  to 
leave  the  train  and  put  him  In  charge  of 
friends,  but  that  when  the  train  started 
from  Aden  the  plaintiff  broke  loose  from  his 
friends,  who  were  attempting  to  detain  him, 
and  boarded  tbe  train  at  its  rear  end,  and 
in  the  hearing  and  presence  of  other  pas- 
sengers used  profane  and  threatening  lan- 
guage, and  behaved  in  such  a  riotous  man- 
ner that  its  codefendants,  James  and  Little- 
ton, again  attempted  to  make  bim  get  off; 
that  Its  brakeman,  seeing  their  efforts,  caus- 
ed the  train  to  be  stopped  a  short  distance 
from  Aden  station,  and,  at  the  request  of 
Jamee  and  Littleton,  assisted  them  in  re- 
moving the  plaintiff  from  the  train  at  Its 
rear  end,  and  in  so  doing  used  no  more 
force  than  was  necessary,  and  placed  him 
upon  the  ground  at  the  rear  of  the  train, 
where  he  was  In  a  perfectly  safe  position; 
that,  when  he  was  again  prevented  from 
boarding  the  train  by  Littleton  and  James 
at  tbe  rear  end  of  the  car,  he  ran  along  the 
side  of  the  train  after  it  had  started,  for 
the  purpose  of  boarding  the  car  at  the  other 
end,  and  whilst  so  doing,  without  their 
knowledge,  stumbled  and  fell  so  that  his 
arm  projected  over  the  railroad  track,  and 
was  run  over  by  the  wheels  of  the  car;  that 
his  injuries  were  entirely  due  to  bis  own 
carelessness  and  negligence.  It  also  denies 
that  It  had  any  knowledge  of  his  injuries  at 
the  time.  Tbe  plaintiff,  who  was  18  years 
of  age,  testified  that  he  went  with  Walter 
Littleton  to  a  saloon  after  getting  to  Hunt- 
ington, where  he  spent  tbe  day  drinking; 
that  when  they  returned  to  the  station  at 
Huntington,  In  the  afternoon,  for  the  pur- 
pose of  boarding  the  train,  they  met  Walter 
James,  and  the  three  got  on  the  train  to- 
gether; that  be  was  so  intoxicated  that  he 
had  no  recollection  of  anything  that  oc- 
curred after  the  train  left  Catlettsburg,  un- 
til a  few  minutes  before  he  was  picked  up 
by  the  freight  train  on  the  side  of  the  road 
near  Aden  station.    The  uncontradicted  tes- 


timony shows  that,  from  0ie  time  the  train 
left  Huntington  until  Its  arrival  at  Aden 
station,  he  was  passing  through  tbe  train, 
from  one  car  to  another,  and  from  one  place 
to  another  on  tbe  cars,  indulging  In  loud 
and  profane  language  and  frequent  altota- 
tlons  with  the  other  passengers;  tbat  when 
the  train  reached  Aden  station,  about  S 
o'clock  in  the  evening,  his  friends,  James 
and  Littleton,  got  bim  off  the  train,  and 
that  a  lady  friend  caught  bold  of  bSm  and 
endeavored  to  ifrevent  him  fronr  getting 
back  on  the  traitf,  but  that  as  it  moved  off 
he  broke  loose  from  her  and  Jumped  on  tbe 
platform  of  tbe  rear  car,  and  said  in  a  loud 
voice  that  he  wanted  to  find  "tbe  damn  son 
of  a  bitch  who  bad  the '  liatcbet" ;  tbat 
James  and  Littleton  took  hold  of  him  and 
attempted  to  restrain  bim.  and  tbat  whilst 
they  were  doing  so  the  defendant's  brake- 
man  stopped  tbe  train,  which  had  not  got- 
ten fully  under  way,  and  assisted  them  to 
again  get  bim  off  some  four  or  Ave  hundred 
yards  from  the  station;  that  plaintiff  was 
placed  on  the  ground  by  tbe  side  of  the 
rear  platform'  of  the  last  car,  in  a  perfectly 
safe  place;  and  that,  as  tbe  train  started  to 
move  off,  be  ran  along  the  side  of  tbe  car 
for  tbe  purpose  of  boarding  It  at  tbe  other 
end,  and  when  so  doing  stumbled  and  fell, 
his  arm  falling  across  tbe  rail,  and  it  was 
run  over  and  crushed.  A  passenger  who 
was  looking  out  of  the  window  saw  him 
fall,  and,  when  tbe  brakeman  came  through 
the  car,  told  him  that  tbe  plaintiff  had 
fallen  under  the  train;  and  be  testifies  that 
the  brakeman  responded  that  he  did  not 
think  so,  as  he  saw  bim  In  a  ditch  at  tbe 
side  of  the  track  when  the  train  started. 
There  is  nothing  to  show  tbat  the  place 
who'e  tbe  plaintiff  was  put  off  was  danger- 
ous. At  the  conclusion  of  the  evidence,  the 
defendant  asked  the  court  to  direct  tbe  Jury 
to  return  a  verdict  in  its  favor,  which  was 
refused,  and  the  court  said:  "The  nncontra- 
dicted  testimony  in  this  case  is  tbat  this 
young  man  was  drunk,  boisterous,  and  vio- 
lent; that  he  was  put  off  the  train  at  Aden, 
his  home,  from  which  point  he  started,  and 
from  which  be  bought  his  ticket  by  his 
friends.  The  railroad  company  did  not  par- 
ticipate in  tbat  action  at  all.  He  succeeded 
In  evading  the  vigilance  of  bis  friends,  and 
v.ot  back  on  board.  Whilst  passing  through 
the  coach,  looking  for  the  individual  that 
had  the  hatchet,  James  and  Littleton  took 
hold  of  him  and  pulled  him  into  a  seat 
About  that  time  the  brakeman  came  along 
and  said,  'I  will  put  him  off.'  And  he  and 
the  other  defendants  took  bold  of  bim  and 
put  htm  off  the  train,  from  the  rear  end 
of  tbe  rear  coach,  and  be  pursued  the  train, 
and  in  following  it  and  in  attempting  to 
board  same,  be  fell  to  the  west  whilst  run- 
ning in  that  direction,  and  the  wheels  ran 
over  his  arm  and  crushed  it  Up  to  that 
time  be  was  guilty  of  such  contributory  neg- 
ligence aa  would  depriveihim  of  bia  rigbta 
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to  recoTer,  but  when  they  ran  over  him, 
and  the  attention  of  the  brakemnn  was 
called  to  that  fact,  be  refused  to  stop  the 
train.  I  think  It  was  their  duty  to  stop 
and  take  him  up,  and  they  were  negligent 
In  their  refusal  to  do  so,  and  be  is  entitled 
to  recover  for  the  suffering  he  endured  by 
reason  of  his  exposure  after  he  was  run 
over,  for  some  two  hours."  The  trial  re- 
sulted in  a  verdict  and  Judgment  for  $6,500 
in  favor  of  the  plaintiff,  and  to  reverse  that 
Judgment  this  appeal  Is  prosecuted. 

Section  806  of  the  Kentucky  Statutes  pro- 
vides that  "If  any  person  whilst  riding  on 
a   passenger   or  other  train   shall,    in   the 
bearing  or  presence  of  other  passengers  and 
to  their  annoyance,  use  or  utter  obscene  or 
profane  language,  or  behave  In  a  boisterous 
or  riotous  manner.  It  shall  be  the  duty  of  the 
conductor  In  charge  of  any  train  upon  which 
such  person  Is  to  put  him  off  the  train,  or  to 
give  notice  of  such  violation  to  some  peace 
oflScer  at  the  first  stopping  place  where  any 
such  officer  may  be."    Whilst  the  plaintiff 
testifies  that  he  was  totally  unconscious  of 
what  he  was  doing  from  the  time  the  train 
left  Catlettsburg  until  he  was  picked  up  up- 
on the  side  of  the  track  by  a  freight  train, 
the  other  testimony  does  not  bear  out  his 
statement   in  this  respect.    He  was  sober 
enough  to  continually  pass  through  the  train, 
to  resist  the  efforts  of  his  friends  to  put  him 
off  at  his  home  station,  and  to  get  back  on 
the  train  after  It  had  started;  and  his  con- 
duct from  the  time  he  boarded  that  train  at 
.Huntington    would   have   Justified   those   in 
charge  of  the  train  In  ejecting  him  there- 
from, and  the  company  would  not  have  been 
liable   for   any    injury   which   might   result 
therefrom,  provided  no  more  force  was  used 
in  doing  it  than  wap  reasonably  necessary; 
and  this  rule  applies  to  an  intoxicated  per- 
8<Hi,  although  he  may  not  be  able  to  take 
care  of  himself.    In  Railroad  Co.  v.  I^ogan, 
88  Ky.  239,  10  S.  W.  655,  3  L.  R.  A.  80,  21 
Am.  St  Rep.  332,  this  court  said:   "In  every 
situation   and  relation,  an  Intoxicated  per- 
son, like  others,  should  be  held  to  the  strict 
observance  of  the  Just  and  salutary  rule 
which  requires  each  one  to  so  use  and  en- 
joy hii>  own  as  not  to  Injure  others.    It  thus 
becomes  lawful  for  a  landlord  to  expel  from 
bis  tavern  to  the  street  or  highway,  at  any 
time,  a  person  who,  whether  Intoxicated  or 
not,  endangers  the  safety  of,  or  molests  and 
hisults,  his  guests;   and  no  one  would  ques- 
tion the  right  of  a  housekeeper  to  eject  from 
bis  domicile  a  drunken  man  who  maltreats 
or  offends,  by  indecent  conduct  or  language, 
his  wife   and  children,   provided   no  more 
force  be  used  for  the  purpose  in  either  case 
than  was  reasonably  necessary.    Such  being 
a  rule  of  conduct  recognized  as  Just  and  nec- 
essary, we  do  not  see  why  it  ought  not  to 
be  applied,  upon  the  same  conditions,  for 
the  benefit  and  protection  of  passengers  on 
a  railroad  train,  nor  why  they  should  be  giv- 
en the  right  to  maintain  an  action  against 


a  railroad  company  for  suffering  them  to  be 
molested,  put  in  fear,  and  Insulted  on  a 
train  by  drunken  men,  while  denying  the 
company  the  right,  except  at  Its  peril,  to  re- 
sort to  the  only  feasible  means  In  Its  power 
to  prevent  or  stop  the  wrong  being  done. 
Common  Justice  would  seem  to  require  either 
that  passengers  be  left  without  redress 
against  the  company  for  wrong  and  injury 
done  to  them  on  trains  by  disorderly  and 
vicious  persons,  or  else  that  no  liability  at- 
tach or  negligence  be  imputed  to  the  com- 
pany when  the  expulsion  of  the  latter  is  ren- 
dered necessary  for  the  safety  and  protec- 
tion of  the  former."  And  In  Smith  v.  Rail- 
road Co.,  05  Ky.  11,  23  8.  W.  652,  22  L.  R. 
A.  72,  the  rule  laid  down  In  the  Logan  Case 
was  approved,  and  the  right  and  duty  of 
the  conductor  as  to  a  drunken  passenger  was 
reaflirmed,  and  the  statute  held  to  be  applica- 
ble to  a  brakeman  as  well.  The  court  said: 
"Now  that,  knowing  it  to  be  held  universally 
that  a  conductor,  using  no  unnecessary  force, 
may  remove  from  the  car  persons  who  are 
drunk,  riotous,  or  unruly,  it  Is  an  authority 
conceded  to  him,  indeed,  a  duty  required  of 
him;  and  we  would  refuse  to  hear  a  railroad 
company's  efforts  to  plead  or  prove  that  It 
gave  no  such  authority  to  its  conductors,  or 
did  not  charge  them  with  such  duties;  and 
such,  we  believe,  should  be  the  rule  with  re- 
spect to  brakemen." 

It  seems  clear  from  these  authorities  that 
plaintiff  was  properly  ejected  from  the  train, 
and  we  think  there  can  be  no  doubt  that  his 
injuries  were  caused  by  his  own  wrongful 
conduct  in  running  beside  the  moving  train 
with  the  intention  of  attempting  to  get  on 
board  of  It  The  remaining  question  to  be 
considered  Is,  therefore,  whether  the  rail- 
road company,  under  the  circumstances,  was 
under  legal  obligations  to  stop  Its  train  for 
the  purpose  of  determining  whether  plaintiff 
had  been  Injured,  and.  If  so,  to  have  again 
taken  charge  of  him.  Our  attention  has  not 
been  directed  to  a  case  in  which  this  precise 
question  has  been  passed  upon.  In  Reed  v. 
Railroad  Ca  (Ky.)  47  8.  W.  691,  44  L.  R.  A. 
823,  the  plaintiff  was  a  passenger  upon  one 
of  the  defendant's  trains,  standing  outside 
of  the  car,  upon  the  platform,  and,  in  passing 
over  a  high  trestle,  fell  a  distance  of  40  or  50 
feet  to  the  ground  below,  and  was  greatly 
Injured.  The  defendant  knew  of  the  acci- 
dent but  failed  to  g.)  to  his  assistance,  and 
the  suit  was  to  recover  damages  on  the 
ground  that  the  defendant  was  guilty  of  neg- 
ligence In  falling  to  stop  the  train  and  care 
for  him.  In  that  case  it  was  held:  "The 
obligation  on  the  railroad  to  stop  its  train 
and  rescue  the  plaintiff  was  wholly  subor- 
dinate to  its  obligation  to  its  other  pas- 
sengers; and,  before  the  plaintiff  could  com- 
plain of  the  company's  failure  to  assist  him, 
he  must  allege  facts  showbig  that  such  as- 
sistance could  have  been  rendered  without 
endangering  the  safety  of  other  passenger" 
or  property  committed  to  Its  care4'    In  that 
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case  the  plaintiff  \vas  a  passenger  on  tbe 
ilefcudant's  train,  wliilet  in  this  case  this 
relfldon  had  ceased  to  exist  The  plaintiff 
liad  been  oirrled  to  his  destination,  and  had 
been  put  off  the  train  by  his  friends  at  the 
place  where  ills  tlcliet  expired,  and  where 
his  home  was.  The  accident  was  due  to  the 
pluiutiff's  wrougful  act  In  running  along  the 
side  of  the  car  in  the  night,  and  in  attempting 
to  get  baclw  upon  the  moving  train.  Undar 
these  circiimstnnceB,  we  are  of  the  opinion 
that  there  was  no  legal  obligation  costing 
upon  the  appellant  company  to  bavo-  stopped 
its  train  for  tha  purpose  of  ascwtaining 
whether  the  plaintiff  had  been  injured.  The 
hazard  of  the  business  in  which  it  was  en- 
gaged precluded  it  from  playing  the  part 
of  the  Good  Samaritan  to  one  with  whom 
it  had  no  contractual  relation,  and  to  whom. 
it  was  under  no  legal  obligation. 

For  the  reasons  indicated,  we  are  of  the 
opinion  that  the  trial  court  erred  in  over- 
ruling the  motion  for  a  peremptory  instruc- 
tion, and  the  Judgment  is  reversed,  and  the 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 


McCABE'S  ADM'X   v.    MAYSVILLB   ft   B. 
S.  E.  CO.  et  aLi 

(Court  of  Appeals  of  Kentucky.     March  5« 
1902.) 

REMOVAL  OP  CAUSES— JURISDICTION  OF  PBD- 
BKAL  COliRT— JOINDBK  OF  RESIDENT  I»B- 
FENDANT— LEASE  OF  RAILROAD— AUTHORI- 
TY OP  RAILROAD  CORPORATION  —  NEGLI- 
CENCB  OP  LBS3BB— LIABILITY  OP  LBSBOR. 

1.  A  motion  for  the  remoyal  of  a  cause  to 
the  federal  com-t  must  be  overruled  milesa  the 
petition  for  removal  shows  the  existence  of  a 
controversy  which  is  wholly  between  citizens 
of  different  states,  and  which  can  be  fully  do- 
termined  as  between  them,  that  being  the  ju- 
risdictional fact  upon  which  the  right  of  re- 
moval depends. 

2.  A  removal  cannot  be  had  by  a  nonresident 
defendant  where  a  resident  defendant  is  prop- 
erly sued  jointly  with  him. 

3.  As  statutes  are  not  presumed  to  be  in- 
tended to  have  effect  beyond  the  jiirisdi<'tiOD  of 
the  state.  Act  Jan.  22,  1858  (2  Stnnt.  Her.  St 
p.  5i)M,  autborizini;  "railroad  companies  in  tills 
comiuuiiwoalth"  to  contract  "for  (he  leaain^;  of 
the  rond  of  one  company  to  another,  provided 
the  roads  so  leased  shall  be  so  connected  as  to 
form  a  continuous  line,"  applies  only  to  domes- 
tic corporations,  as  the  statute  provides  how 
the  meeting  of  stockholders  to  approve  aach 
contracts  shall  be  called,  and  it  camiot  be  pre- 
sumtKl  that  such  a  provision  was  intended  to 
regulate  the  proceedings  of  corporations  in 
other  states. 

4.  A  provision  of  the  charter  of  a  railroad 
company  "that  whenever  any  portion  of  said 
railroad  shall  t)0  completed  and  in  readiness 
for  busiuees,  such  portion  thereof  nvay  l>e  put 
in  operation  under  authority  of  the  board  of 
directors  on  such  terms  for  the  use  thereof  as 
the  lioard  of  directors  may  prescribe,"  not  coc- 
ceeding  certain  maximnm  rates,  with  a  proviso 
that  "they  may  make  special  contracts  for  spe- 
cial services  on  such  terms  and  conditions  as 
the  parties  thereto  may  agree  upon,"  did  not 

■Reported  by  Edward  W.  Hlnes,  Esq.,ol  th*  Fraak- 
toil  bar,  and  formerly  state  reporter. 


authorize  the  corporation  to  lease  its  road,  as 
such  charters  are  to  be  strictly  construed. 

5.  A  provision  in  the  charter  of  a  railro.id 
corporation  empowering  the  corporation  to 
"make  contracts  with  individuals,  eorporatious 
and  other  railroad  companies  for  the  building, 
completion  and  operating  of  said  road  or  any 
part  thereof,"  emiwwered  the  corporation  to 
lease  its  road,  but  not  so  as  to  relieve  it  from 
liabili^  for  tlie  u^ligence  of  the  lessee  in  the 
operation  of  a  train  whereby  a  person  on  the 
triic^  was  struck  and  killed. 

O'Rear  aud  Dn  Belle,  JJ.,  dissenting. 

Appeal  from  circuit  court  Mason  county. 

"To  be  ofilcially  reijorted." 

Action  by  Peter  McCabe's  administratrix 
against  the  Maysville  &.  Big  Sandy  Railroad 
Company  and  the  Chesapeake  &  Ohio  Rail- 
way Company,  to  recover  damages  for  the 
death  of  plaintiff's  intestate.  Judgment  re- 
moving cause  to  United  States  circuit  court 
I  and  plaintiff  appeals.    Reversed. 

!      A.  B.  Cole  &  Son,  for  api)dlaiit    W.  H. 
Wadawortb,  for  appellees. 

HOBSQXk  J.  Appellant  Emma  B.  Me- 
Cabe,  as  administratrix  of  Peter  McCabe, 
deceased,  filed  this  auit  in  the  Mason,  circuit 
court  against  appelleest  the  Maysville  &  Big 
Sandy  Raiicoad  Company  and  the  Chesa- 
peake. &  Ohio  Railway  Company,  to  recover 
damages  for  the  death,  of  her  intestate,  who, 
she  alleged,  waa  killed  in  September,  1!>.)1. 
while  walking  aiong.  Third  street  in  the  city 
of  MayevIUe,  by  an  engine  and  train  of  the 
Chesapeake  &  Ohio  Railway  Company,  by 
reason  of.  the  negligence  of  its  agents  in 
charge  thereof,  as  well  as  the  negligence  of 
the  liaysville  &  Big.  Sandy  Railroad  Com- 
pany in  permitting,  it  to  use  the  track,  which 
'  was  the  property  of  the  latter  company.  She 
allcgod  that  after  the  building  and  comple- 
tion of  its  road.,  and  more  than  12  montlis 
before  the-  injuriea  to  her  intestate,  the  Mays- 
ville  &.  Big  Sandy  Railroad  Company  leased 
and  transferred  its  entire  line  of  road  to  the 
Chesapeake  &  Ohio  Railway  Company,  and 
tliat  the  latter  has  since  that  time  been  in 
the  oxcluaive  possession  and  control  of  it; 
tliat  by  the  laws  of.  Kentucky  the  lease  and 
transfer  were  ultra  vires  and  void;  that  in 
December,  1883,  pursuant  to  section  211  of 
the  constitution  of  Kentucky,  and  section 
S41,  Ky.  St,  the.  Chesapeake  &  Ohio  Railway 
Company  became  a  corporation,  citizen,  and 
resident  of  this  state  by  filing  la  the  ofiice 
of  the  secretary  of  state,  and  in  the  office 
of  the  railroad  commission,  copies  of  its  arti- 
cles' of  incorxioration.  and  that  thereupon  a 
certificate  of  said  Incorporation  was  issued 
to  it  by  the.  secretary  of  state.  She  further 
alleged  that  the  railroad  track  was  laid  in 
Third  street  under  an  ordinance  from  the 
city  authorities;  that  the  railroad  track  took 
up  the  whole  street  so  aa  to  render  it  unfit 
for  travel  by  wagons  or  vehicles;  that  the 
city  authorities  were  without  power  to  au- 
thorize such  a  use  of  the  street;  and  that 
the  ordinance  was  void,  and  the  (^)eration8 
of  the  trains  on^it^was  illegal.    She  prayed 
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judgment  for  $25,000.  The  Chesapeake  & 
Oliio  Bailway  Company  filed  Its  petition  to 
remove  the  case  to  the  circuit  court  of  the 
United  States,  alleging  that  it  is  a  corpora- 
tion created  under  the  laws  of  the  state  of 
Virginia,  and  a  citizen  of  tliat  state,  and  of 
no  other;  that  the  Maysyille  &  Big  Sandy 
Railroad  Company  is  not  a  proper  party  to 
the  action,  and  was  made  a  party  to  it  for 
the  sole  purpose  of  preventing  a  removal  of 
the  case  to  the  United  States  court;  that  no 
cause  of  action  is  shown  In  the  petition 
against  the  MayavlUe  &  Big  Sandy  Bailroad 
Company;  that  it  had  authority  of  law  to 
make  the  lease  referred  to,  and  is  Insolvent. 
It  l9  specially  pleaded  in  the  petiticm  that,  by 
virtue  of  the  charter  and  amendments  there- 
to of  the  Maysvllle  &  Big  Sandy  Railroad 
Company,  and  particularly  of  the  act  of  Feh- 
ruai'y  17,  ISGU,  entitled  "An  act  anthorizing 
the  sale  of  the  Maysvllle  &  Big  Sandy  Btail- 
load,  and  providing  for  the  organization  of 
a  new  company  under  its  charter  to  con- 
stiuct  said  road"  (Acts  1865-06,  p.  a&i),  and 
of  the  general  laws  of  the  state  of  Kentucky, 
tliat  company  had  fuU  power  tuod  authority 
to  make  the  lease  referred  to.  On  this  peti- 
tion the  court,  over  the  plaintiff's  objactlon, 
ordei'ed  the  case  to  be  removed  to  the  fed- 
eral court,  and  the  plaintiff  prosecutes  this 
appeal. 

In  Powers  v.  Railroad  Co.,  160  U.  S.  92, 
18  Sup.  Ct  264,  42  L.  Ed.  673,  the  United 
States  supreme  court  said:  "A  petition  for 
removal,  when  presented  to  the  state  court 
becomes  part  of  the  record  of  that  court, 
nnd  must,  doubtless,  show,  taken  in  connec- 
tion with  the  other  nuittera  on  that  record, 
the  Jurisdictional  facts  upon  which  the  right 
of  removal  depends;  because,  it  those  facts 
are  not  made  to  appear  upon  the  record  of 
that  court,  it  is  not  bennd  or  authorised  to 
surrender  its  jurisdiction,  and,  if  it  does,  the 
circuit  court  of  the  United  States  cannot  al- 
low an  amendment  of  the  petition,  but  must 
remand  the  case."  It  was  the  duty,  there- 
fore, of  the  cowt  below,  when  the  petition 
fur  removal  was  presented,  to  determine 
wlietker  the  Jurisdictional  facts  upon  which 
Uie  right  of  removal  depended  appeared  in 
the  petition,  and,  if  they  did  not  appear,  to 
overrule  the  motion  for  the  removal  of  the 
case.  On  appeal  from  that  Judgment  the 
same  duty  devolves  upon  this  court.  Under 
the  act  of  congress  the  jurisdictional  facts 
to  sustain  removal  are  that  "there  shall  be 
a  controversy  which  is  wholly  between  citi- 
zens of  different  states  and  which  can  be 
fully  determined  as  between  them."  It  has 
been  held  that  In  a  suit  against  two  defend- 
ants jointly  liable,  where  one  of  them  is  a 
citizen  of  the  state  and  the  other  a  citizen 
of  another  state,  if  they  are  properly  sued 
jointly,  a  removal  cannot  be  bad  by  the  non- 
rMldent  defendant  Railway  Co.  v.  Dixon, 
179  U.  8.  131,  21  Sup.  Ct.  67,  45  L.  Ed.  121. 
The  common-law  distinctions  between  the 
different  forms  of  action  have  been  abolished 


by  onr  Code  of  Practice,  and  ail  persons  who 
are  liable  for  a  wrong  may  now  be  sued 
Jointly  Id  this  State  in  an  action  to  recover 
for  negligence.  'A  railroad  company  is  givoi 
by  the  state  certain  fraucliiaes,  and  thereby 
assumes  certain  burd^is.  These  it  cannot 
transfer  to  another  without  legiBlntive  au- 
thority, so  as  to  exempt  itself  from  reaponsi- 
bility  for  the  torts  of  Its  tianaferee.  The 
Maysvllle  &  Big  Sandy  Railroad  Company 
was  therefore  liable  to  appellant  jointly  with 
the  Chesapeake  &  Ohio  Railway  Company, 
if  the  transfer  was  nnautheiriaed,  and,  in  this 
event  tlie  suit  against  the  two  companies 
Jointly  might  be  propei-iy  maintained.  To 
hold  otherwise  would  be  to  require  the  plain- 
tiff to  prosecute  two  actions,  although  each' 
of  the  defendants  was  alike  liable  to  him. 
The  question  then  to  be  determined  is,  did 
the  petition  for  removal  show  that  the  con- 
troversy was  wholly  .betwe«}  the  plaintiff 
and  the  Chesapeake  &  Ohio  Railway  Com- 
pany, and  that  the  Maysvllle  &  Big  Sandy 
Railroad  Company  was  net  a  proper  party 
to  the  action?  Section  2f>3  of  the  state  con- 
stitutiQU  Is  in  theae  words:  "No  cwporatlon 
shall  lease  or  alienate  any  franchise  so  as  to 
relieve  the  franchise  or  proiserty  held  there- 
under from  the  liability  if  tlie  lessor  or  gran- 
tor, lessee  or  grantee,  contracted  or  incurred 
in  the  operation,  use  or  enjoyment  of  such 
franchise  or  any  of  its  privileges."  The  fran- 
chises of  a  corporation  are  its  pvogertj. 
The  declaration  that  these  in  case  of  a  lease 
or  'alienation  shall  not  be  relieved  from  the 
llBblllty  of  the  lessor  or  grantor,  lessee  or 
grantee,  contracted  or  incurred  in  the  use  of 
the  franchise,  or  any  of  its  privileges.  Is,  In 
substance,  a  declaration  th.at  the  corporation 
shall  not  be  relieved  of  such  liability;  for 
its  exlsteuce  la  inseparable  from  all  of  Its 
franchises.  Under  this  sectiou,  ttaar«fore,  no 
lease  made  by  a  corporation  can  exempt  it 
from  liability  for  the  wrongs  of  Its  lessee. 
If  the  lease  in  question  was  made  after  the 
adoption  of  the  constitution,  it  would  not 
exempt  the  lessor  from  liability.  The  date 
of  the  lease  is  not  shown  in  the  record,  but 
if  it  was  made  before  the  adoption  of  the 
coufiUtution  the  result  is  the  same.  An  act 
of  the  general  assembly  approved  January 
22,  1858,  entitled  "An  act  to  authorize  raU- 
road  companies  to  make  certain  contracts 
with  each  other,"  is  relied  on.  Bat  this  act 
only  refers  to  "railroad  companies  in  this 
commonwealth,"  or  domestic  corporations. 
The  act  is  In  these  words  (see  2  Stant.  Rev. 
St.  p.  548):  "That  ali  railroad  companies  In 
this  commonwealth  shall  have  power  and  au- 
thority to  make,  with  each  other,  contracte 
of  the  following  character:  1.  For  the  con- 
solidation of  either  the  management,  profits, 
or  stock  of  any  two  or  more  companies,  the 
roads  of  which  are  or  shall  l>e  so  connected 
as  to  form  a  continuous  road,  either  tempo- 
rarily or  permanently.  2.  For  the  leasUtg 
of  the  road  of  one  company  to  another,  pro- 
vided the  roads  ao  leased  shall  ite  ao  con- 
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nected  as  to  form  a  continuous  line.  3.  For 
the  completion  In  whole  or  In  part,  of  the 
unfinished  road  of  any  company.  4.  For  giv- 
ing a  common  name  and  Ayle  to  any  con- 
tinuous road  belonging  to  two  or  more  com- 
panies: provided,  however,  that  nil  such  con- 
ti'acts  shall  be  approved  by  a  majority,  in  in- 
terest, of  aU  the  stockholders  in  each  of  the 
contracting  companies,  at  some  stated  or 
called  meeting  of  the  same."  Section  2: 
"That  the  called  meetings  of  stockholders, 
provided  for  in  the  first  section,  shall  be  call- 
ed by  the  president  and  directors  of  the  com- 
pany, and  notice  of  the  time  and  place  there- 
of, and  of  the  purposes  of  such  meeting,  shall 
be  advertised  In  one  or  more  newspapers  of 
general  circulation  in  the  county  where  the 
principal  office  of  such  company  is  then  kept, 
for  at  least  two  weeks  before  such  meeting." 
In  the  construction  of  statutes  it  is  a  car- 
dinal rule  that  they  are  not  presumed  to  be 
Intended  to  have  effect  beyond  the  Jurisdic- 
tion of  the  state.  The  second  section  of  the 
act  can,  therefore,  have  no  reasonable  ap- 
plication to  foreign  companies,  for  it  cannot 
be  presumed  that  the  legislature  Intended  to 
regulate  the  proceedings  of  the  president,  di- 
rectors, or  stockholders  of  such  companies 
or  advertisements  to  be  given  in  other  states. 
Taking  this  section  in  connection  with  the 
opening  words  of  the  first  section,  "All  rail- 
road companies  In  this  commonwealth,"  we 
see  no  room  for  doubt  that  the  legislature  in- 
tended to  confer  these  privileges  only  on  do- 
mestic companies. 

Ab  to  the  power  of  the  Maysville  &  Big 
Sandy  Railroad  Company  to  make  the  lease, 
we  are  also  referred  to  the  following  provi- 
sion in  its  charter  (Act  Nov.  25,  1851.  S  H): 
"Sec.  S.  That  whenever  any  portion  of 
said  railroad  shall  be  completed  and  in 
readiness  for  business,  such  portion  thereof 
may  be  put  In  operation  under  authority  of 
the  board  of  directors  on  such  terms  for  the 
use  thereof  as  the  board  of  dhrectors  may 
prescribe,  not  exceeding  the  maximum  rates 
authorized  by  the  fifteenth  section  of  the  act 
incorporating  the  Maysville  &  Lexington 
Railroad  Company:  provided,  they  may  make 
special  contracts  for  special  services  on  such 
terms  and  conditions  as  the  parties  thereto 
may  agree  upon."  Acts  1851-62,  p.  390.  We 
do  not  see  that  this  section  goes  further  than 
to  authorize  the  operation  of  the  road  under 
authority  of  the  board  of  directors.  The 
rule  is  that  charters  of  this  sort  are  strictly 
-construed.  We  are  also  referred  to  the  fol- 
lowing provision  (Act  Feb.  17,  1866.  {  3;  see 
Acts  1865-66,  p.  664):  "The  purchaser  or 
purchasers  at  any  such  sale  after  the  same 
has  been  ratified  and  approved  by  said  court 
shall  in  virtue  thereof  be  Invested  with  the 
title  to  said  road  and  all  its  franchises  and 
chartered  privileges  as  fully  and  completely 
as  if  the  same  had  been  orlglually  granted  to 
them.  Tliey  shall  have  power  to  reorganize 
the  company  under  its  charter;  and  for  the 
purpose  of  its  charter  open  books  and  receive 


and  collect  subscriptions  of  stock  to  sail 
company,  make  contracts  with  Lndlrldu.S. 
corporations  and  other  railroad  compauiej 
for  the  building,  completion  and  operating 
of  said  road  or  any  part  thereof."  Whea 
this  statute  was  passed  the  road  was  no: 
completed;  the  purpose  of  the  provision  was 
to  enable  the  company  to  complete  and  op-.r- 
ate  the  road.  To  this  end  it  was  empower- 
ed to  "make  contracts  with  Individuals,  cor- 
porations and  other  railroad  companies  for 
the  building,  completion  and  operating  ot 
said  road  or  any  part  thereof."  Thus  power 
was  granted  it  to  make  the  contract  with  the 
Chesapeake  &  Ohio  Railway  Company  aliore 
referred  to;  but  no  exemption  was  granted 
from  any  liabilities  which  attached  to  It, 
and  such  an  exemption,  as  against  the  pub- 
lic, cannot  be  implied.  While  there  is  some 
conflict  of  authority,  we  think  tbe  great 
weight  supports  this  conclusion.  In  Har- 
mon V.  Railroad  Co.,  28  S.  O.  40i,  5  S.  E. 
835,  13  Am.  St.  Rep.  686^  the  court  said: 
"The  circuit  Judge  seems  to  rest  hia  conelc- 
slon  upon  the  ground  that,  inasmuch  as  un- 
der the  charter  of  the  defendant  company  it 
has  power  to  lease  its  road.  It  follows  neces- 
sarily that  when  the  road  is  leased  the  com- 
pany Is  released  from  all  its  obligations  to 
the  public  and  to  individuals,  and  these  obli- 
gations then  rest  solely  upon  the  lessee.  We 
cannot  accept  this  view.  It  rests  upon  the 
Idea  that,  Inasmuch  as  the  defendant  com- 
pany Incurs  these  obligations  in  exchange, 
as  it  were,  for  the  chartered  rights  ain! 
privileges  conferred  by  the  legislature,  when 
such  rights  and  privileges  are  transferred  to 
another  by  the  consent  of  the  legislature,  the 
corresponding  obligations  are  likewise  trans- 
ferred to  such  other  person  or  corporation. 
This,  at  first  view,  seems  plausible,  and  U 
the  view  adopted  in  some  of  the  states.  But 
It  rests  upon  tbe  unfounded  assumption  th:it 
the  defendant  company  has  transferred  all 
of  its  chartered  rights  and  privileges  to  tbe 
Richmond  &  Danville  Railroad  Company. 
We  understand  the  testimony  as  tending  to 
show,  and  the  concession  of  counsel  to  tie, 
simply,  that  the  defendant  company  has  leas- 
ed Its  road  to  the  Richmond  &  Danville  Rail- 
road Company,  and  not  that  It  bad  trans- 
ferred all  Its  chartered  rights  and  privllesres 
to  that  company.  On  the  contrary,  this  very 
case  necessarily  implies  that  the  defendant 
still  maintains  its  corporate  organisation  and 
existence,  and  Instead  of  running  Its  road  It- 
self directly  has  bargained  with  another 
company  to  run  It  for  a  compensation,  as  we 
must  suppose.  The  defendant  company, 
therefore.  In  reality  stlU  enjoys  the  benefits 
of  Its  charter,  and  cannot  be  permitted  to  e^ 
cape  its  corresponding  obligations."  In  Drls- 
col  V.  RaUroad  Co.,  66  Conn.  254,  32  Atl. 
354,  the  court  said:  "A  grant  to  a  corpora- 
tion of  a  right  to  lay  out,  construct  and 
operate  a  railroad  is  the  grant  to  the  corpo- 
ration of  the  capacity  to  exercise  a  portion 
of  the  powers  of  sovereignty  for  the  purpose 
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of  making  pecuniary  profit  to  Itself.  This 
Is  its  franchise.  Such  grants  are  never  made 
except  at  the  request  of  the  corporation.  In 
return,  the  corporation  la  held  to  have  prom- 
ised to  pay  just  damages  to  any  person  In- 
jured by  any  want  of  care  In  using  the  right 
so  granted.  As  the  grant  is  of  a  public  right, 
in  which  every  one  of  the  public  is  a  sharer, 
so  the  promise  is  to  each  one  of  the  public. 
A  due  regard  for  the  public  rights  obrlously 
requires  that  a  corporation  which  has  asl^ed 
for  and  received  such  a  grant  shall  -not  be 
at>soIved  from  its  promises  except  by  an  act 
of  the  legislature  to  that  effect  so  distinct 
and  unequivocal  as  not  to  be  open  to  mis- 
take. Nothing  should  be  left  to  Inference." 
In  BrasIIn  v.  Railroad  Co.,  146  Mass.  68;  13 
N.  E.  C5,  the  court  said:  "The  sanction  of 
the  legislature  was  given  to  the  contract  as 
made  by  the  parties,  but  added  nothing  by 
way  of  exemption  from  the  primary  respon- 
sibility of  the  lessor.  •  •  *  It  was  under 
a  positive  duty  and  obligation  to  the  public, 
and  the  consent  of  the  legislature  to  the 
making  of  the  lease  did  not  Imply  a  discharge 
from  the  duty  and  obligation.  •  •  ♦ 
"Where  a  corporation  seeks  to  escape  from 
the  burden  imposed  upon  it  by  the  legisla- 
ture, clear  evidence  of  a  legislative  assent  to 
such  exoneration  shonld  be  found."  In  Lo- 
gan v.  Railroad  Co.,  116  N.  C.  W6,  21  S.  B. 
909,  the  court  said:  "After  conferring  upon 
a  corporation  the  right  of  eminent  domain, 
with  many  other  special  privileges  which 
the  legislature  Is  empowered  to  grant  only 
In  consideration  of  Its  duty  and  obligation 
to  serve  the  people  by  affording  them  the 
means  of  safe  as  well  as  speedy  transporta- 
tion for  themselves  and  their  property,  the 
state  cannot  be  held  to  have  abdicated  Its 
right  to  protect  the  patrons  of  the  road  who 
are  under  its  care  by  the  strained  construc- 
tion of  a  naked  power  to  lease.  Such  a  pow- 
er does  not  carry  with  it  the  authority  to  the 
lessor  to  absolve  Itself  and  transfer  its  du- 
ties and  obligations  to  another,  whether  able 
or  unable  to  respond  in  damages  for  its 
wrongs  or  defaults."  These  were  all  suits 
against  the  lessor  where  the  lease  was  au- 
thorized by  statute.  See,  to  the  same  effect, 
Balsley  v.  Railroad  Co.,  119  111.  68.  8  N.  E. 
850.  59  Am.  Rep.  784;  Singleton  v.  South- 
western R.  R.,  70  Oa.  461,  48  Am.  Rep.  574; 
Tillett  T.  Railroad  Co.,  118  N.  O.  1031,  24  S. 
R  111;  Railroad  Co.  v.  Morris,  68  Tex.  69, 
3  8.  W.  457;  Chollette  v.  Railroad  Co.,  26 
Neb.  169,  41  X.  W.  1106,  4  L.  R.  A.  135;  Parr 
-v.  Railroad  Co.,  43  a  a  197,  20  8.  E.  1009, 
40  Am.  St.  Rep.  826;  Pennsylvania  Co.  v. 
Ellctt,  132  111.  G54,  24  N.  E.  559;  Stephens 
T.  Railroad  Co.,  36  Iowa,  327;  Bower  v.  Rail- 
road Co.,  42  Iowa,  546;  Railroad  Co.  v.  Lee, 
71  Tex.  558,  9  8.  W.  604. 

In  some  states  a  distinction  Is  made  be- 
tween Injuries  resulting  from  the  negligence 
of  the  lessee  alone  and  those  resulting  from 
the  failure  of  the  lessor  to  discbarge  some 
duty  imposed  by  law  upon  him,  where  the 
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lease  is  authorized  by  statute,  and  the  lessor 
Is  only  held  liable  for  the  latter.  Thus  the 
lessor  is  held  responsible  where  cattle  stray 
upon  the  track  and  are  injured  while  the 
road  Is  operated  by  the  lessee  by  reason 
of  the  failure  to  fence  the  track  as  required 
by  statute,  or  where  a  person  Is  injured  by 
reason  of  the  Improper  construction  of  a  sta- 
tion house  too  near  the  track,  or  an  injury 
results  from  a  failure  to  put  in  sufficient  cat- 
tle guards,  or  there  is  a  failure  to  transport 
persons  or  property  as  required  by  the  char- 
ter of  the  lessor.  Heron  v.  Railway  Co.,  68 
Mhin.  542,  71  N.  W.  706;  Lee  v.  Raihroad 
Ca,  116  Cal.  97,  47  Pac.  932,  88  L.  R.  A.  71, 
58  Am.  St.  Rep.  140;  Bean  v.  Railroad  Co., 
G3  Me.  295;  Nugent  v.  Railroad  Co.,  SO  Me. 
62,  12  AU.  797,  6  Am.  St.  Rep.  161;  Lakln  v. 
Railroad  Co.,  13  Or.  436,  11  Pac.  68,  67  Am. 
St.  Rep.  25.  After  citing  a  number  of  these 
cases  in  his  note  to  Lee  v.  Railroad  Co.  (Cal.) 
47  Pac.  932,  38  L.  R.  A  71,  58  Am.  St  Rep. 
152,  Freeman,  commenting  on  them,  says: 
"If  it  be  true,  as  the  decisions  with  substan- 
tial unanimity  admit,  that  a  lessor  railway 
remains  liable  for  the  discharge  of  its  duties 
to  the  public  unless  expressly  exempted 
therefrom  by  statute,  it  seems  difficult  to 
conceive  its  absence  of  liability  in  any 
event,  except  perhaps  where  the  plaintiff  is 
suing  upon  an  express  contract  made  with 
him  by  the  lessee  corporation.  Is  it  not  as 
much  a  public  duty  on  the  part  of  a  railway 
corporation  to  operate  its  trains  without  neg- 
ligence as  it  is  to  receive  all  freight  offered 
for  transportation,  or  to  carry  all  passengers 
who  offer  to  pay  the  regular  rates,  or  to  keep 
its  track  and  station  housjes  in  safe  condi- 
tion? In  truth  we  do  not  know  of  any  du- 
ties of  a  railway  corporation  which  are  of  a 
private  character.  •  •  •  "  There  are  cases 
in  which  the  lessor  had  been  held  not  re- 
sponsible for  Injuries  to  the  servants  of  the 
lessee  by  reason  of  the  lessee's  negligence. 
Railroad  Co.  v.  Washington,  86  Va.  629.  10 
S.  E.  927,  7  I*  R.  A.  344;  HukUl  v.  Railroad 
Co.  (C.  C.)  72  Fed.  745.  These  cases  rest  on 
the  idea  that  the  duty  owed  to  the  servant 
by  his  employer  grows  out  of  the  contract 
of  service,  which  is  voluntarily  entered  Into 
by  the  servant,  and  that  he  does  not  stand 
to  it  like  the  public.  In  addition  to  these 
there  is  a  line  of  cases  holding  the  lessor  not 
responsible  for  any  acts  of  the  lessee,  on  the 
ground  that  the  legislative  authority  to  lease 
constitutes  the  lessee  quoad  hoc  the  owner 
of  the  property,  and  substitutes  him  for  the 
lessor.  Miller  v.  Railroad  Co.,  125  N.  Y.  118. 
26  N.  E.  35;  Caruthers  v.  Railroad  Co.,  59 
Kan.  629,  54  Pac.  673,  44  L.  R.  A.  737,  and 
cases  cited. 

Upon  principle  and  the  weight  of  author- 
ity we  are  of  opinion  that  the  Maysville  &, 
Big  Sandy  Railroad  Company  is  liable  to  ap- 
pellant The  obligation  to  fence  the  track 
for  the  protection  of  stock,  or  to  receive  pas- 
sengers or  freight,  or  carry  them  safely,  is 
no  more  a  duty  of  the  lessor  imposed  upon 
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it  by  Its  cbart»  tban  its  duty  to  aToid  injury 
to  tlie  traveling  public  in  the  discharge  of  Its 
functions,  as  In  tbls  case.  By  its  acceptance 
of  the  franchises  conferred  l^  the  state  the 
corporation  assumed  the  corresponding  bur- 
dens th^eby  imposed.  These  franchises  it 
could  not  transfer  to  another  withont  dis- 
tinct legislative  authority.  The  grant  of 
power  to  lease  its  property  is  one  thing;  the 
grant  of  absolution  from  its  responsibility  is 
another,  and  is  not  to  be  Inferred  from  a 
mere  power  to  lease  the  road,  where  the  cor- 
poration still  retains  its  existence  and  the 
enjoyment  of  its  franchises  in  the  rents. 
For  such  grants  are  strictly  construed,  and, 
as  against  the  public,  are  neyer  extended  by 
construction.  In  the  case  before  us  there  Is 
only  a  grant  to  the  lessor  of  power  to  con- 
tract for  the  operating  of  the  road.  The 
company  enjoys  all  its  franchises  in  the 
fruits  of  the  contract.  There  is  nothing  in 
the  provision  to  show  that  the  legislature 
had  in  mind  authorising  the  company  to  de- 
vest itself  of  its  franchises,  or  permitting  it, 
while  enjoying  them  or  tlieir  fruits,  to  be 
acquit  of  responsibility  for  their  abuse,  with- 
out regard  to  the  financial  ability  of  the  les- 
see or  his  amenability  to  suit.  In  Harper  ▼. 
Railroad  Co.,  90  Ky.  859,  14  S.  W.  346,  the 
questloo  was  not  elaborated,  and  it  is  ap- 
parent from  the  opinion  that  only  the  ques- 
tion of  jurisdiction  was  really  considered  by 
the  court;  for  it  does  not  appear  from  the 
facts  stated  that  the  lease  In  that  case  was 
authorized  by  statute,  or  under  what  proTl- 
slon  of  law  it  was  made. 

It  is  unnecessary  for  us  to  pass  upon  sec- 
tion 211  of  the  constitution  and  section  841 
of  the  Kentucky  Statutes,  and  determine 
whether  appellee  can  accept  citizenship  In 
this  state,  and  so  take  all  its  advantages  and 
at  the  same  time  plead  that  it  is  a  nonresi- 
dent of  the  state. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  with  this 
opinion. 

O'REAR  and  DU  RELLE,  JJ.,  dissent 
BURNAM,  J.,  not  sitting. 


SBAWEL  et  al.  ▼.  DIRST  et  a1. 
(Supreme  Court  of  Arkansas.     Feb.  8,  1902.) 

INSANITY— MONOMANIA— EVIDENCE— DEEDS 
— ACKNOWLEDGMENT^IRllKGULARITY. 

1.  Evidence,  in  an  action  to  forecioee  a 
trust  deed,  held  iusnOlcient  to  show  that  mono- 
maniaoal  delusions  of  the  grantor  afEected  his 
fnpacity  to  transact  business  so  as  to  Invali- 
date the  deed  on  the  ground  of  insanity;  it 
appearing  that  he  was  capable  of  comprehend- 
infr  and  acting  intelligently  upon  the  business 
alTnlrs  ont  of  which  the  conveyance  grew,  and 
nnderstood  the  nature  and  consequences  of  his 
act. 

2.  Under  Act  March  11,  1601,  providing  that 
all  conveyances,  proof  of  execution  of  which 
is  insufficient  because  the  otflcer  certifying 
such  execution  omitted  any  word  in  the  cer- 
tificate, or  is  otherwise  informal,  shall  be  as 


valid  and  binding  as  though  the  certificate  of 
acknowledgment  and  proof  of  execution  wa:> 
in  due  form,  a  deed  of  a  homestead,  in  whi>.'li 
the  name  of  the  grantor's  wife  appeared  in  tin- 
body  of  the  deed  as  grantor,  but  the  certificatf 
showing  the  aclcnowledBUient  of  which  on  tb<- 
part  of  the  wife  did  not  show  tliat  she  ac- 
knowledged the  execution  of  the  deed,  but  only 
that  she  acknowledged  that  she  had  signed  and 
sealed  a  relinquishment  of  dower,  was  not 
void,  though  it  did  not  appear  that  the  defect 
in  tlie  acknowledgment  resulted  from  a  cleric&I 
oversight  or  omission  of  the  officer  taking  the 
same;  the  act  being  applicable  to  all  cases  in 
which-  the  acknowledgment  is  insuflScieut  to 
give  full  legal  effect  to  the  conveyance. 

Appeal  from  chrcuit  court,  Marion  county. 
In  chancery;  Elbrloge  G.  Mitchell,  Judge. 

Action  by  W.  Q.  Seawel  and  others  against 
A.  L.  Dirst  and  another.  From  the  judgment 
rendered  all  parties,  except  defendant  'Wil- 
liams, appeal.    Modified. 

On  the  Ist  day  of  July,  1896^  A.  U  Dirst 
and  his  wife,  J.  W.  Dirst,  executed  a  deed 
of  trust  oonveying  160  acraa  of  land  in  Marl- 
on county  to  J.  C.  Floyd  'as  trustee  to  se- 
cure certain  promissory  notes  executed  on 
that  day  by  A.  L.  Dirst  to  W.  Q.  Seawel 
and  other  parties  named  in  the  deed  oC  trnst 
and  to  whom  he  was  indebted  Cor  goods 
and  supplies  furnished  to  him.  The  notes 
not  being  paid  at  maturity,  Seawel  and  the 
other  parties  brought  suit  in  the  circuit  court 
to  recover  judgment  on  the  notes  and  to 
foreclose  the  deed  of  trust.  They  aU^;ed  in 
the  complaint  that  the  land  described  In  the 
deed  of  trust  was  the  homestead  of  Dirst 
and  his  wife,  and  that  In  1894^  prior  to  the 
execution  cf  their  deed  of  trust,  Dirst  and 
his  wife  had  executed  a  mortgage  on  the 
same  land  to  Margaret  S.  WiUlanw;  that  the 
wife  of  Dlrst  did  not  Join  in  the  exiecntlon 
of  said  mwtgage,  and  that  it  was  for  th:it 
reason  void;  and  they  asked  that  it  be  st>t 
aside  and  declare^  void  by  the  decree  of  tlu- 
court,  and  that  the  trust  deed  to  Floyd  be 
foreclosed.  A.  L.  Dirst  and  his  wife,  J.  W. 
Dlrst,  appeared  and  answered  that  A.  L. 
Dlrst  at  the  time  he  executed  the  notes  and 
trust  deed  to  Floyd  was  of  unsound  mind, 
and  not  competent  to  make  said  contract 
or  to  bind  himself  by  the  execution  of  said 
note  and  mortgage.  A  guardian  ad  litem  aJsn 
appeared  for  A.  L.  Dbrst,  and  he  also  set 
up  the  defense  that  Dirst  was  insane  at  the 
time  the  nc.te  and  mortgage  was  executed. 
Mrs.  Margaret  S.  Williams  appeared,  and  for 
answer  denied  that  the  mortgage  executed 
by  A.  Ij.  Dirst  and  wife  to  her  was  void,  al- 
leged that  it  was  Tslid,  and  that  the  debt 
it  was  given  to  secure  bad  not  been  paid, 
and  oaked  for  a  decree  foreclosing  the  same. 
On  the  bearing  the  court  found  that  the  mort- 
gage of  Margaret  S.  Williams  was  a  valid 
and  subsisting  lien  upon  the  land,  and  gav<> 
Judgment  in  her  favor  for  tlie  sum  of  ?l.- 
166.2S,  and  ordered  that,  in  the  event  stto:i 
sum  was  net  paid  witliiu  12  months,  the  land 
be  sold  for  the  payment  of  the  Jadgmtnt. 
The  coiu:t  further  found  that^A.!^  Dlrst 
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was  inaime  at  the  time  he  executed  the  deed 
of  trust  to  Floyd  aad  the  notes  to  Seaw^ 
and  others  to  secure  which  the  trust  deed 
was  executed.  The  court,  therefore,  adjudg- 
ed that  the  trust  deed  and  notes  were  TOld, 
but  foond  that  the  accounts  for  which  the 
notes  were  executed  were  made  and  contract- 
ed before  Dirst  become  insane,  and  the  court 
gave  Judgment  In  favor  of  the  plalntUIs  for 
the  amount  of  their  respective  accounts. 
I'>om  this  judgment  all  parties  except  Mar- 
garet S.  Williams  appealed. 

S.  A.  Woods  and  J.  O.  Floyd,  for  appel- 
lants. H(nlon  &  South  and  Pace  &  Pace,  for 
appellee. 

RIDDICK,   J.   (after    stating   the   facts). 
This  is  an  action  brought  by  certain  cred- 
itors of  A.  L.  Dlrst  to  foreclose  a  trust  deed 
upon   160  acres  of  land,   executed  by  Dlrst 
and  his  wife  to  secure  the  payment  of  notes 
given  by  him  to  plainttfTs,  and  also  to  set 
aside  and  declare  void  a  previous  mortgage 
executed  by  Dlrst  and  his  wife  to  Margaret 
S.  Williams  upon  the  same  land.    Pialntlfls 
ccmtend  that,   as  the  land  mortgaged   was 
the  homestead  of  Dlrst  and  bis  wife,   the 
mortgage  to  Mrs.  WUllams  was  Invalid,  be- 
cause the  wife  did  not  Join  In  the  executitm 
and  acknowledgment  of  the  same  as  required 
by  the  statute.    But  the  mortgage  on  its  face 
appears  to  l>e  the  Joint  deed  of  A.  L.  Dlrst 
and  J.  W.  Dlrst,  his  wife,  the  names  of  b:th 
of  tbem  appearing  in  the  body  of  the  deed 
as  grantors.    It  Is  true  that  the  certificate 
showing  the  acknowledgment  of  the  deed  on 
the  part  of  the  wife  was  defective,  in  that 
it  did  not  show  that  she  acknowledged  the 
cxecutlcm  of  the  deed,  but  only  that  she  ac- 
Icnowledged  that  she  had  signed  and  sealed  a 
relinquishment  of  dower.    This  defect  in  the 
acJutowledgmeot  was,  however,  cmred  by  the 
subsequent  act  ot  1896.    Plaintiffs  say  that 
this  act  was  evidently  Intended  to  cure  de- 
fects In  the  certificate  of  aclinowledgment 
resulting  from  clerical  oversight  and  omls- 
Rloos  of  the  officer  talcing  the  same,  and  that 
it  does  not  apply  here  for  the  reason  that 
there  is  no  prcof  to  show  aveti  a  defect  or 
oiuiaslon.    But    this    same    aisument    was 
made  in  the  recent  case  of  Williamson  v. 
Uzarus,  66  Ark.  226.  48  8.  W.  J)74,  74  Am. 
St.  Rep.  91,  and  overruled,  on  the  authority 
of  the  deddon  In  Johnson  v.  Parker,  61  Ark. 
•tlS),  11  S.  W.  681.    In  the  latter  case  Chief 
Justice  Gockrlll,  who  delivered  the  <^lnloo 
of  the  court  said  that  instances  of  obvious 
omissions  of  words  from  certificates  of  ac- 
l^nowledgments  may  have  given  rise  to  the 
act  in  question,  but  he  said  that  the  terms 
of  the  act  "are  comprehensive,  and  enunciate 
a  general  rule  applicable  to  all  cases  in  which 
the  udcnowledgment  is  Insufficient  to  give 
full  legal  effect  to  the  terms  of  the  convey- 
ance."   These   cases  are  cixiclusive   of  the 
ineetlon  here,  and  show  that  the  ruling  of 
the  circuit  Judge  on  this  point  was  correct 


The  next  question,  as  to  whether  the  trust 
deed  executed  by  Dlrst  to  Floyd  to  secure 
the  debts  due  from  him  to  the  plaintiffs  la 
this  action  was  void  by  reason  of  the  (set 
that  he  was  Insane  at  the  time  of  Its  execu- 
tion, is  largely  a  question  of  fact  tbe  legal 
questions  Involved  being  well  settled.  It  is 
unnecessary  to  set  out  the  testimony  In  the 
record  bearing  on  this  potnt  in  full.  It  shows 
clearly  that  Dlrst,  the  grantor  In  the  trust 
deed,  was  partially  insane,  both  before  and 
after  it  was  executed.  He  was  subject  to 
Insane  delusions  oo  certain  subjects.  The 
presence  of  this  form  of  Insanity  In  Dlrst  be- 
came first  distinctly  notteesble  in  the  spring 
of  1896,  some  two  or  three  montbs  before 
the  trust  deed  was  executed.  The  following 
drcnmstancee  first  attracted  attmtlon  to  his 
malady:  Dirst  was  the  owner  of  a  shepherd 
dog,  to  which  he  seemed  much  attached,  but 
about  the  time  referred  to,  wttiiotit  any  snlh- 
cient  reason,  he  became  possessed  with  the 
idea  that  the  dog  was  mad,  and  killed  It  The 
next  day  he  killed  a  chicken  cock  belonging 
to  him,  and,  upon  being  asked  why  he  did 
so,  replied  that  "It  was  mad,  and  had  been 
chasing  him  around,  and  that  he  was  not 
going  to  be  killed  by  a  ten  cent  rooster."  A 
physician  was  called  In,  and  found  Dlmt  la- 
boring under  great  mental  excitement  and 
possessed  with  the  delusion  that  his  wife  was 
Insane.  He  said  to  the  pbysidan,  "There 
is  nothing  the  matter  with  me.  but  ny  wlfia 
is  crazy."  "I  concluded."  sadd  tite  doctor, 
'Hhat  he  was  a  monoananiac  on  the  subject 
of  his  wife's  Insanity."  Ten  or  twelve  days 
later  the  physldan  saw  hhn  again,  oimI  found 
him  still  laboring  uader  the  seme  aervoos 
derangement  but  not  to  sHcb  an  extent  as 
before.  Dlrst  at  this  time  was  eagsged  in 
the  business  of  a  nurseryman,  and  waR  also 
the  proprietor  of  a  cooatry  newspaper. 
Though  at  times  afflicted  In  this  way,  he 
conttnned  to  look  after  hie  business  affairs 
to  a  limited  extent  for  over  a  year  after 
the  trust  deed  was  executed.  But  the  delu- 
sions cratiiraed.  At  times  he  believed  that 
certain  of  his  former  nelghhore  who  hod  died 
were  not  in  fact  dead,  and  asserted  that 
they  had  been  buried  alive  to  fool  hlin.  Ue 
often  asserted  that  everts  known  to  have 
occurred  in  the  neighborhood  were  only 
myths.  To  one  of  his  sons  he  said  on  one 
occasion  that  the  Monntain  Echo,  the  Baxter 
County  Citizen,  and  the  Harrison  Times 
were  only  myths;  that  no  such  papers  were 
published,  but  that  a  few  sample  copies  had 
been  sent  out  to  fool  the  people.  Haunted 
at  times  by  these  delusions,  with  signs  and 
symptoms  of  insanity  increasing  and  accu- 
mulating against  him,  it  was  nearly  three 
years  after  the  execution  of  the  trust  deed 
before  Dirst  was  finally  adjudged  to  be  ta- 
sane  by  the  county  court  and  sent  to  the 
state  asylum  for  the  Insane.  The  evidence, 
as  we  have  before  stated,  makes  it  very  plain 
that  Dirat  was  atfilcted  with  some  form  of 
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Insanity;  but  we  think  It  is  equally  plniu 
that  he  waa  only  partially  insane,  and  that 
on  some  subjects  he  waa  rational.  This  is 
shown  by  the  testimony  of  the  witnesses  in- 
troduced to  proTe  his  Insanity.  "On  some 
subjects,"  said  one  of  them,  "he  seemed 
sane,  and  on  others  he  seemed  wild.  Rail- 
roads and  minerals  seemed  to  be  his  hobby. 
He  seemed  crazy  on  those  subjects,  but  on 
fruit  culture  and  some  other  subjects  he 
seemed  rational."  Two  of  his  sons  who  were 
of  age  deposed  as  witnesses  for  the  defendants 
to  acts  of  insanity  on  the  part  of  Dirst,  but 
both  admitted,  on  cross-examination,  that  he 
was  rational  on  some  subjects.  "It  was  ow- 
ing to  tl>e  subject  of  conversation,"  said  one 
of  them.  "There  were  some  subjects  on 
which  he  was  rational  at  ail  times."  Gven 
the  testimony  of  his  wife,  one  of  the  defend- 
ants, shows  that  he  was  only  partially  in- 
sane. "He  seemed,"  she  said,  "rational  on 
some  subjects  and  Irrational  on  others.  As 
long  as  we  talked  on  agricultural  subjects 
or  mineral  outcrops  he  seemed  rational,  but 
when  we  talked  on  the  subject  of  railroads 
or  his  neighbors  he  seemed  irrational,  and 
would  indulge  In  wild  and  unreasonable  state- 
menta"  The  fact  that  he  was  only  partially 
insane,  and  that  there  were  Intervals  when 
his  mind  was  rational,  is  also  shown  by  the 
fact  that  nearly  a  year  after  the  deed  of 
trust  was  executed  he  was  still  engaged  in 
his  nursery  business,  and  in  taking  orders 
for  the  sale  of  his  frnlt  trees.  It  Is  no  doubt 
true  tliat  an  Insane  man  might,  If  allowed 
to  do  so,  undertake  to  cointinue  the  business 
that  be  had  followed  previous  to  his  insanity. 
The  insane  physician  might  endeavor  to  heal 
the  sick,  the  Insane  minister  might  still  try 
to  preach,  and  so  might  the  insane  nursery- 
man endeavor  to  carry  on  his  business  when 
his  mind  was  no  longer  able  to  comprehend 
it;  but  this  Is  not  a  case  of  that  idnd.  The 
testimony  of  every  witness  here  is  that  on 
questions  concerning  fruit  trees  and  the  busi- 
ness of  nurseryman  Dlrst  was  always  sane. 
It  was  on  other  and  different  subjects  that 
his  mind  was  unbalanced. 

Coming,  now,  to  his  conduct  on  the  day  tlie 
trust  deed  was  executed,  the  evidence  shows 
that  on  that  day  two  attorneys,  J.  C.  Floyd 
and  S.  W.  Woods,  who  between  them  repre- 
sented these  creditors,  and  had  th6  claims 
for  collection,  called  to  see  him  altout  the 
payment  thereof.  They  found  Dirst  and  his 
young  son  in  the  field  hoeing  com.  He 
seemed  to  be  in  good  health  and  perfectly 
rational.  When  they  explained  to  him  the 
object  of  their  visit,  Dlrst  expressed  a  desire 
to  pay  off  the  indebtedness,  and  said  that  he 
would  do  so  in  the  future,  but  that  he  had 
no  money  at  that  time.  Upon  suggesting 
that  he  could  secure  the  claims  by  giving 
a  mortgage,  Dlrst  explained  to  them  that  his 
place  had  been  sold  under  execution,  and  he 
had  not  redeemed  It  The  attorneys  then 
told  him  that.  If  he  would  secure  the  amount 


of  the  execution  sale  along  wli3i  the  other 
debts,  the  lands  could  be  released  or  redeem- 
ed from  the  execution  sale.  He  replied  that 
he  was  willing  to  do  that  if  they  would  give 
him  time  to  pay  the  debts,  and  npon  their 
offering  to  give  him  18  months'  extension 
he  said  that  the  arrangement  waa  satisfac- 
tory, and  he  would  go  to  the  bouse  and  con- 
sult his  wife  about  the  matter.  They  then 
went  to  the  house,  and  after  consulting  with 
bis  wife  It  was  agreed  by  them  to  execute 
the  trvkst  deed  on  the  terms  proposed.  The 
attorneys  took  dinner  with  him  at  Lis  h:>ase, 
and  while  waiting  for  dinner  to  be  prepared 
Dirst  helped  one  of  them  to  feed  their  horses, 
and  afterwards  showed  them  his  garden  and 
some  of  his  fruit  trees,  and  talked  with 
them  of  the  qualities  of  the  different  fruits, 
and  on  other  subjects  of  that  Idnd.  in  a 
rational  and  sane  manner.  It  was  Just  after 
the  nominations  for  president  had  been  made 
by  the  two  leading  jtartles,  and  Dirst  dis- 
cussed with  them  the  merits  of  the  respec- 
tive candidates  and  platforms.  Being  in  fa- 
vor of  what  was  called  the  "gold  standard,"' 
Dirst  took  that  side  of  the  questlcm.  and 
the  witnesses  say  supported  It  by  a  very 
Intelligent  argument,  and  seemed  In  perfect 
control  of  himself  and  his  mental  facnltira. 
The  trust  deed  was  prepared  In  accordance 
with  the  agreement  of  the  parties  and  after 
dinner  Dirst  and  his  wife  and  the  two  at- 
torneys went  together  to  Dodd  City,  a  neigh- 
boring village,  and  the  deed  was  there  ac- 
knowledged before  a  notary  public.  Daring 
all  the  time  they  were  with  Dirst  these  two 
witnesses  say  that  they  saw  nothing  to  in- 
dicate mental  derangement  on  his  part  He 
appeared  to  be  perfectly  rational  on  all  sub- 
jects, and  they  said  that  the  Idea  that  be 
was  mentally  unbalanced  in  any  way  never 
once  occurred  to  them,  as  his  conduct  tlirougti 
the  whole  matter  was  that  of  an  intelligent 
and  rational  man.  These  witnesses  must, 
of  course,  be  treated  as  to  some  extent  in- 
terested, but  their  statements  are  not  con- 
tradicted, but  are  supported  by  the  testimony 
of  the  notary  public  before  wh<Kn  the  deed 
was  aclmowledged,  and  by  that  of  another 
witness,  who  saw  Dirst  on  ttiat  occasion  and 
heard  him  talk.  It  Is  even  corroborated  by 
the  testimony  of  Mrs.  Dirst,  who,  though 
she  was  permitted  to  testify  for  the  defend- 
ants, did  not  contradict  these  witnesses  as 
to  the  conduct  of  her  husband  on  tliat  day. 
and  the  only  reason  she  gave  for  believing 
that  he  was  Insane  at  the  time  be  executed 
the  deed  was  tiiat  when  he  came  lu  the 
house  he  told  her  that  the  attorneys  want^ 
her  to  sign  the  trust  deed,  and  said  to  her 
that  she  "had  better  do  so,"  without  con- 
sulting or  explaining  the  matt«'  to  her,  as 
he  usually  did.  But  sane  men  often  act  hi 
that  way,  and  this  did  not  show  that  be  was 
insane  or  ignorant  of  the  nature  and  conse- 
quences of  the  deed  he  was  about  to  make. 
Her  testimony  shows  that  at  tha  time  she 
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-was  asked  to  sign  the  deed  by  ber  hnsband 
sbe  understood  fully  why  the  trnst  deed  was 
desired,  and  the  history  and  nature  of  the 
claims  to  be  secured.  It  was  therefore  aih 
parent  that  no  explanation  was  needed.  Her 
husband  probably  knew  this,  and  for  that 
reason  made  none. 

The  story  of  the  conversation  between  her- 
self and  husband  on  the  night  following  the 
execution  of  the  deed,  in  which  be  told  ber 
not  to  cry;  that  Gray,  the  officer  bef(»re 
whom  the  deed  was  acknowledged,  "was  nei- 
ther a  notary  or  Justice  of  the  peace  and 
bad  no  authority  to  take  the  acknowledg- 
ment, and  it  didn't  amount  to  anything,"— ean- 
not  be  considered,  for  it  was  a  communica- 
tion from  a  husband  to  a  wife,  and  was  clear- 
ly incompetent. 

Granting  that  as  Mrs.  Dirst  was  a  party 
to  this  suit,  and  had  an  interest  in  the  land 
aB  a  homestead,  she  could  testify  in  her  own 
behalf,  yet  still  it  was  not  competent  for 
ber  to  testify  to  communications  made  by 
ber  husband  to  her  as  CTidence  to  avoid 
bis  deed.  Sand.  &  H.  Dig.  %  2916.  Disre- 
garding such  communications  proved  by  ber, 
-we  think  the  evidence  shows  that  Dirst  at 
the  time  he  made  the  deed  was  sane,  or,  at 
least,  not  Insane,  on  any  subject  connected 
therewith. 

Counsel  for  plaintiflB  say  in  their  brief 
that  the  very  fact  that  be  was  willing  to 
incumber  his  homestead  with  such  a  lien 
is  evidence  of  insanity  on  his  part  But  it 
is  a  common  occurrence  for  persons  in  debt 
to  mortgage  their  homesteads  in  order  to  se- 
cure their  debts.  A  considerable  percentage 
of  the  homesteads  in  this  city  are  mortgaged; 
but,  while  this  indicates  that  the  owners 
thereof  are  in  debt  it  is  no  evidence  of.  In- 
sanity on  their  part  Besides,  it  is  shown 
in  this  case  that  Dirst  several  years  before 
he  was  affected  with  insanity,  mortgaged 
this  same  homestead  to  Margaret  Williams 
for  a  larger  amount  than  that  secured  by 
this  trust  deed.  This  mortgage  to  Mrs.  Wil- 
liams has  not  been  paid,  and  in  the  end  it 
may  absorb  the  homestead,  and  leave  little 
at  nothing  for  the  satisfaction  of  the  claims 
secured  by  the  trust  deed.  The  existence  of 
this  prior  mortgage  on  his  homestead  may 
account  for  the  willingness  of  Dirst  to  give 
the  second  one,  especially  when  by  giving  it 
be  obtained  a  year  and  a  half  extension  on 
bis  debt.  The  attorneys  who  testified  said 
that  Dirst  expressed  a  desire  to  pay  the 
debt  but  insisted  upon  a  liberal  extension 
of  time  In  which  to  pay  as  the  condition 
upon  which  he  would  execute  the  trust  deed. 
They  were  compelled  to  give  the  extension 
In  order  to  get  the  security,  and  this  indi- 
cates that  Dirst  understood  the  nature  and 
consequences  of  the  contract  be  was  making. 

Now,  as  before  stated,  the  law  bearing  on 
this  question  is  not  difficult  to  state.    While 


it  may  have  formerly  been  the  doctrine  of 
the  courts  that  an  insane  pers(m  could  do 
uo  legal  or  binding  act,  that  dogma  has  been 
long  overtlirown.  The  law  now  recognizes 
the  fact  well  established  by  the  investlga* 
tion  and  obeorvatlon  of  medical  experts,  that 
there  may  be  derangement  of  mind  as  to 
particular  subjects,  and  yet  capacity  to  com- 
prehend and  Intelligently  act  on  other  sub- 
jects. It  follows,  therefore,  that  the  proof 
which  is  designed  to  Invalidate  a  man's  deed 
or  contract  on  the  ground  of  Insanity  must 
show  inability  to  exercise  a  reasonable  Judg- 
ment in  regard  to  the  matter  involved  in  the 
conveyance.  The  fact  that  the  grantor  was 
a  monomaniac,  and  possessed  of  Insane  de- 
lusions on  some  subjects  not  connected  with 
the  conveyance  or  the  matters  out  of  which 
it  grew,  is  not  sufficient  to  invalidate  his 
deed.  To  have  that  effect,  the  insanity  must 
be  such  as  to  disqualify  him  from  intelli- 
gently comprehending  and  acting  upon  the 
business  affairs  out  of  which  the  conveyance 
grew,  and  to  prevent  him  from  understand- 
ing the  nature  and  consequences  of  his  act. 
Busw.  Insan.  §  270;  Burgess  v.  Pollock,  53 
Iowa,  273,  6  N.  W.  179,  36  Am.  Rep.  218; 
Klwood  V.  O'Brien,  105  Iowa,  239,  74  N.  W. 
740;  Concord  v.  Rumney,  45  N.  H.  428; 
Aldrlch  V.  BaUey,  132  N.  Y.  85,  80  N.  B.  264; 
Kingsbury  v.  Whitaker,  82  La.  Ann.  1055, 
36  Am.  Rep.  278;  Banks  v.  Goodfellow,  L. 
R.  5  Q.  B.  549;  Bish.  Cont  (Knlaiged  Ed.) 
962,  964;  16  Am.  &  Eng.  Gnc.  Law  (2d  Ed.) 
624,  and  cases  cited. 

Now,  applying  these  rules  to  the  case  in 
band,  we  think  the  flnding  must  be  in  favor 
of  the  plalntlffSL  The  burden  was  on  the 
defendants  to  show  that  the  trust  deed  was 
void.  But,  taking  all  the  evidence  together, 
we  think  it  is  reasonably  clear  that  they  did 
not  make  out  a  case  sufficient  to  avoid  the 
deed.  On  the  contrary,  we  believe  the  de- 
cided weight  of  evidence  shows  that  Dirst 
in  executing  the  trust  deed,  understood  very 
well  the  nature  and  consequences  of  his  act. 
If  there  bad  been  any  fraud  or  unrairness 
in  the  transaction,  a  different  question  would 
have  been  presented.  But  the  debts  secured 
by  the  trust  deeds  were  valid  and  subsisting 
claims  against  Dirst  As  he  owed  these 
debts,  and  was  unable  to  pay  them,  it  was 
only  natural  that  he  should  wish,  by  secur-. 
Ing  them,  to  obtain  time  In  which  to  pay 
them.  His  action  in  this  regard  displayed, 
not  Insanity,  but  honesty  and  good  business 
Intelligence. 

On  the  whole  case,  we  think  tbe  court 
erred  in  declaring  the  trust  deed  and  notes 
void.  The  Judgment  In  that  re8x>ect  Is  there- 
fore reversed,  with  an  order  to  enter  a  decree 
in  favor  of  plaintiffls  foreclosing  the  trust 
deed,  but  subject  to  the  prior  lien  of  Mar- 
garet Williams.  The  decree  as  to  her  mort- 
gage is  affirmed. 
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STATE  ex  rd.  CROW,  Atty.  Oen.,  ▼.  LUND. 

(Supreme  Court  of  Missouri.     Feb.  19,  1902.) 

QUO    WARBANTO-OFFICBR-TBRM— HOLDING 
OVER. 

1.  Reeijondeiit  was  appointed  city  comptrol- 
ler of  Kansas  C»ty,  April  17,  1899,  under  the 
ehartBr,  art.  4,  g  14,  proTidinz  tliat  tiiere  shall 
l)e  Eucti  an  otUuer,  who  shall  oe  appointed  and 
bold  the  oflice  for  two  years,  unless  sooner  re- 
moved, provided  that  the  term  of  the  one  first 
appointed  under  the  charter  shall  be  one  year, 
aud  appointments  thereafter  shall  be  made  at 
the  beginning  of  the  second  year  of  the  mayor's 
term.  Const,  art.  14,  §  5,  provides  that,  "In 
the  absence  of  any  contrary  provision,  all  offi- 
cers now  or  hereafter  elected  or  appointed, 
subject  to  tiie  ri^t  of  resignation,  raall  hold 
ofiloe  during  their  official  term,  and  until  their 
successors  shall  be  duly  elected  or  appointed 
and  qualified."  No  successor  of  reepondeut 
bad  been  appointed  wh^i  the  attorney  general 
instituted  proceedings  of  quo  warranto  more 
than  two  years  after  respondent's  appoint- 
ment. Held,  that  the  provisions  of  the  charter 
fixing  the  tenn  at  two  years,  with  no  provision 
for  holding  over,  and  fixing  the  time  when  ap- 
Itoiutments  shall  be  made,  ore  "contrary  pro- 
visions.'' within  the  meaning  of  the  constitu- 
tion, and  that  respondent's  right  to  the  office 
ceased  at  the  expiration  of  the  two  years, 
though  no  SQoceasor  had  been  appointed. 

2.  Const,  art.  14,  §  5,  providing  that,  in  the 
absence  of  any  contrary  provision,  all  officers 
dow  or  hereafter  elected  or  appointed,  subject 
to  the  right  of  resignation,  shall  hold  office  dur- 
ing their  oQlcial  term,  and  until  their  succes- 
sors shall  be  duly  elected  or  appointed  and 
qualified,  applies  to  tlie  officers  of  a  munici- 
pality. 

3.  The  phrase  "any  coutrai^  provision"  re- 
fers to  and  includes  a  provision  contained  in 
the  law  creating  an  office,  and  is  not  restricted 
to  other  constitutional   provisions. 

4.  Where  the  term  of  an  appointive  officer 
i»  fixed  by  law,  and  he  is  given  no  right  to 
hold  over  until  his  successor  is  appointed,  the 
facts  that  it  has  been  the  custom  of  his  pred- 
ecessors to  BO  hold  over,  and  that  Inconven- 
ieui-e  would  result  from  the  office  being  vacant, 
:ire  no  dcfeuse  to  a  proceeding  by  the  state  in 
the  nature  of  quo  warranto. 

Uobinsou,  J.,   dissenting. 

In  banc.  Appeal  from  circuit  court,  Jack- 
son county;   E.  P.  Gates,  Judge. 

Quo  warranto  by  the  state  of  Missouri,  on 
the  relation  of  Edward  G.  Crow,  attorney 
general,  against  Hans  Lund.  From  a  Judg- 
ment Cor  defeidant,  plaintiff  appeals.  Re- 
versed. 

P.  M.  Black,  Atty.  Gen.,  and  Fyke,  Tates, 
Fyke  &  Snyder,  for  appellant  Sanford  B. 
I.add,  for  respondent 


BURGESS,  C.  J.  This  proceeding  was  be- 
gun ex  oillcio  by  the  attorney  general  in 
the  clKult  coort  of  Jackson  cotmty.  Mo.,  to 
oust  respondent,  Hnna  Lund,  from  the  office 
of  city  comptroller  of  Kansas  City,  Mo.  There 
was  Judgment  for  respondent,  from  which 
piaiiitifT  appeals.  Respondent  was,  on  ttae 
17th  day  ot  April,  1899,  by  and  with  the  ad- 
vice and  consent  of  the  common  council  of 
Kansas  City,  Mo.,  appointed  by  its  then  may- 
or, James  M.  Jones,  city  comptroller  for 
said  city.    The  appointment  was  made  un- 


der section  14,  art  4,  of  the  diarter  of  tbe 
dty,  which  is  as  follows:  "There  shall  tie  a 
etty  <derk,  city  assessor,  city  counselor,  city 
oamptroUer  and  city  physician,  wbo  sball  be 
appointed  by  the  mayor,  by  and  witb  the  ad- 
vice and  consent  of  ttae  upper  bouse  of  tbe 
common  council,  and  shall  hold  tiieir  office 
for  the  term  of  two  years,  unless  sooner  re- 
moved, and  wbo  shall  perform  such  duties 
as  may  be  prescribed  by  this  charts  or  any 
ordinance  of  the  city:  provided,  hoTTCTer. 
that  tbe  appointments  first  made  under  this 
charter  after  the  g«ieral  city  election  of  ISiK) 
shall  be  for  one  year  only,  so  that  tbe  ap- 
polntmraits  made  thereafter  shall  be  made 
at  tbe  beginning  of  tbe  second  year  of  tbe 
mayor's  term."  No  one  has  ever  been  ap- 
pointed and  confirmed  as  tbe  successor  of  re- 
spondent and  his  contention  Is  that  having 
been  appointed  for  a  term  of  two  years,  be 
holds  over  until  his  successor  Is  appointed 
and  eonflnned. 

It  was  held  In  People  t.  Tieman,  8  Abb. 
Prac.  359,  and  In  People  y.  Tieman,  80  Barb. 
193,  and  later  by  the  supreme  court  of  tbe 
United  States  In  the  case  of  Badger  v.  U.  &. 
93  U.  a  S89.  23  L.  Ed.  991,  that  by  tbe  com- 
mon law,  and.  In  most  of  ttae  states,  when 
ttae  term  of  office  to  wtalcta  one  is  elected  or 
appointed  expires,  his  power  to  perform  bis 
duties  ceases;  tiiat  this  is  the  general  rule. 
In  this  state,  however,  if  tbe  common-law 
rule  be  as  stated  in  Badger  v.  U.  S.,  supra, 
it  does  not  apply,  with  ttae  exception  as  to 
Judicial  officers  and  members  of  the  legisla- 
ture, and,  in  ttae  absence  of  words  indicat- 
ing that  tbe  officer  is  to  hold  over  until  his 
successor  Is  dected  or  appointed  and  quali- 
fied, "It  Is  sometimes  a  matter  of  doubt 
whether  or  not  the  incumbent  can  hold  ovec 
•  *  *  Sometimes,  however,  where  words 
of  holding-over  import  are  omitted,  it  may 
remain  doubtful  whether  such  a  right  was 
Intended  to  be  conferred;  in  which  case  tbe 
prevalent  rule  of  construction  in  this  coun- 
try appears  to  be  that  if  no  restrictive 
words  be  used,— no  terms  expressly  or  im- 
pliedly prohibiting  holding  over, — then  such 
continuance  in  official  power  and  life  is  per- 
missible and  valid,  until  a  successor  be 
chosen,  etc."  State  v.  Perkins,  139  Mo.  10(1 
40  S.  W.  050.  The  same  rule  is  announced 
in  DIU.  Mun.  Corp.  (4th  Ed.)  iS  219.  220; 
Tiod.  Mun.  Corp.  t  81;  Mechem,  Pub.  Off.  { 
397;  and  in  Tbroop,  Pub.  Off.  SS  323,  325. 
In  almost  all  of  the  states  It  is  expressly 
declared,  in  constitutional  or  by  statutory 
provision,  that  all  officers  sball  hold  over 
until  their  successors  are  elected,  or  appoint- 
ed and  qualified,  and,  even  when  th&K  is  no 
such  provision,  as  a  rule  they  do  so;  but 
where  there  la  a  constitutional  or  statutory 
restriction  expressed  or  implied  to  the  con- 
trary that  rule  does  not  obtain,  and  the 
term  of  office  fixed  by  law  expires  at  the 
end  of  the  tenn,  and,  although  the  officer 
may  hold  over  after  the  expiration  of  his 
term,  be  Is  thereafter  de  facto  an  officer 
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<State  T.  Smith,  87  Mo.  158;  Bobb  v.  Car- 
ter. 65  Md.  321,  4  AU.  282),  and  Us  acU 
cannot  be  called  in  question  in  a  collateral 
proceeding.  Of  the  adjudications  relied  up- 
on by  defendant  tbe  following  were  pro- 
ceedings in  wbicli  the  right  of  some  officer 
to  hold  over  was  collaterally  called  in  ques- 
tion: Wler  V.  Bush,  4  Litt  430;  McCall  v. 
Manufacturing  Co.,  6  Conn.  428;  Tuley  r. 
State,  1  Ind,  500;  Bath  v.  Reed,  78  Me.  276, 
4  AtL  (iSS;  People  t.  Oulton,  28  Cal.  U; 
City  of  Wheeling  t.  Blacit.  25  W.  Va.  266. 
Stnte  V.  Harrison,  113  Ind.  434,  16  N.  E.  384, 
3  Am.  St.  Rep.  CCS,  is  also  relied  upon  by 
'defendant,  but  in  that  case  the  organic  law 
of  that  state,  upon  which  the  decision  is  bot- 
tomed, expressly  provides  that,  "Whenever 
It  is  provided  In  this  constitution  or  in  any 
law  which  may  be  hereafter  passed,  that 
any  officer,  other  than  a  member  of  the  gen- 
eral assembly,  shall  hold  his  office  for  any 
frtven  term,  the  same  shall  be  so  construed 
to  mean  that  such  officer  shall  hold  his  of- 
fice for  such  term  and  until  his  successor 
fthall  have  been  elected  and  qualified."  So 
that  it  Is  perfectly  apparent  from  that  pro- 
vision of  the  constitution  that  there  was  no 
escape  from  the  cooclusion  reached  by  the 
court;  that  is,  that  all  officers  in  that  state 
liold  over  after  the  expiration  of  their  terms 
iiutil  their  successors  are  elected,  or  ap- 
pointed, as  the  case  may  be,  and  are  quail- 
lied.  People  V.  Blah-,  82  111.  App.  570.  is  an- 
other case  relied  upon  by  defendant  That 
was  a  direct  proceeding  by  quo  warranto 
ngainst  the  defendant  Blair  to  test  bis  right 
to  hold  and  execute  the  office  of  city  mar- 
f«hal  of  the  city  of  Marengo,  which  It  was 
averred  be  had  usurped  without  right,  and 
it  was  held  that  municipal  officers  appoint- 
ed or  elected  for  a  fixed  term  hold  over  till 
tlie  election  or  appointment  and  quaiiflca- 
tion  of  their  successors,  unless  a  contrary 
legislative  Intent  is  manifest  and,  as  no 
such  contrary  legislative  intent  appears  in 
the  general  act  for  the  incorporadoa  of  cit- 
ies, that  the  Incumlient  Dunwoody,  held 
over  until  Ids  successor  was  elected,  or  ap- 
pointed and  qualifled.  Now  it  is  expressly 
provided  by  the  section  of  the  charter  quot- 
ed that  the  "city  cleric,  assessor,  counselor, 
comptroller,  and  city  physician,  shall  hold 
their  respective  offices  for  the  term  of  two 
years,  unless  sooner  removed,  •  *  •:  pro- 
vided, the  appointments  first  made  under 
the  charter  after  the  general  city  election 
of  18iKl,  shall  be  for  one  year  only,  so  that 
the  appointments  made  thereafter  shall  be 
uuide  at  the  beginning  of  the  second  year  of 
the  mayor's  term";  thus  by  restrictive 
words  fixing  the  tenure  of  the  office  at  two 
years,  and  at  a  definite  and  fixed  time.  But 
even  if  not  so  expressed,  it  is  clearly  im- 
piii'd  from  the  language  used,  that  the  offi- 
cers named  shall  hold  their  offices  for  two 
years  only  from  the  date  of  their  appoint- 
ments, and,  "that  which  is  implied  in  a  stat- 


ute is  as  much  a  part  of  it  as  what  is  ex- 
pressed."   Suth.  St  Const  t  334. 

By  section  24  of  the  charter  of  Kansas 
City  all  officers  of  the  city,  including  the 
mayor,  are  required  to  be  elected  at  an  elec- 
tion to  be  held  for  that  purpose  on  the  first 
Tuesday  after  the  first  Monday  in  April 
every  two  years,  while  the  appointment  of 
all  officers  first  made  under  the  charter  aft- 
er the  general  city  election  of  1890  was  for 
one  year  onlyj  and  the  appointments  made 
thereafter  were  required  to  be  made  at  the 
beginning  of  the  second  year  of  the  mayor's 
term.  Section  14,  supra.  The  object  of  hav- 
ing the  elective  officers  elected  at  one  time, 
and  the  appointment  of  the  appointive  offi- 
cers at  another  time,  evidently  was  that  the 
city  administration  might  not  be  embarrass- 
ed in  the  conduct  and  management  of  its 
afl^alrs  by  too  many  Inexperienced  officers,- 
Besides,  if  the  terms  of  the  appointive  offi- 
cers do  not  expire  at  the  expiration  of  two 
years  from  the  time  of  their  appointments, 
why  is  it  that  the  charter  does  not  provide 
that  they  shall  bold  over  until  their  succes- 
sors are  appointed  and  qualified,  as  it  does 
with  respect  to  dlectlve  officers?  It  Is  too 
plain  for  argument  that  the  object  indicated 
was  the  intention  of  the  framers  of  the  char- 
ter; otherwise  they  would  have  made  the 
same  provision  with  respect  to  both  classes 
of  officers.  It  therefore  seems  obvious  that 
the  framers  of  the  charter  purposely  omit- 
ted any  provision  that  the  appointive  offi- 
cers should  continue  to  bold  over  until  their 
successors  should  be  appointed  and  qualified, 
and  that  they  intended  that  those  offices 
should  be  i;nmediately  filled  by  the  mayor 
upon  the  expiration  of  their  terms.  In  the 
case  of  State  v.  Beardsley,  13  Utah,  502,  45 
Pac.  600,  the  law  provided  that  elective  offi- 
cers of  a  city  should  hold  their  respective 
offices  for  two  years,  and  until  their  suc- 
cessors were  elected  and  qualUied.  It  also 
provided  that  the  appointive  officers  of  the 
city  should  hold  their  respective  offices  for 
two  years,  unless  sooner  removed  by  the  city 
counsel.  The  court  said:  "The  first  section 
declares  that  elective  officers  shall  bold  for 
two  years,  and  until  their  successors  are 
elected  and  qualified,  while  the  latter  sec- 
tion declares  that  appointive  officers  shall 
hold  for  two  years,  unless  sooner  removed. 
The  defendant  is  an  appointive  officer,  and 
his  legal  title  to  the  office  terminated  on  the 
12th  day  of  February  last  unless  appointive 
officers,  as  well  as  elective,  also  hold  until 
their  successors  are  elected  and  qualified. 
Does  the  language  of  the  two  sections  with 
respect  to  the  term  express  the  same  idea? 
They  are  found  in  the  same  act.  The  first 
declares  in  express  terms  that  elective  offi- 
cers shall  hold  for  two  years,  and  imtil  their 
successors  are  elected  and  qualified;  the  lat- 
ter for  two  years,  unless  sooner  removed. 
The  language  differs.  The  language  of  the 
first  section  in  express  terms  extends  the  In- 
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cumbent's  term  until  bis  snccessor  Is  elect- 
ed and  quallfled,  wblle  tbe  language  of  tbe 
otber  In  express  terms  extends  the  Incum- 
bent's term  two  years  from  Its  commence- 
ment. Tbe  legislators  may  have  believed 
that  the  Inconvenience,  expense,  and  delay 
of  filling  an  elective  office  would  be  greater 
than  that  of  filling  an  appointive  office.  The 
first  section  continues  in  office  an  Incumbent 
selected  by  the  people,  wblle  the  latter  super- 
sedes one  appointive  officer  with  another. 
AVe  hare  been  referred  to  a  number  of  cases 
tmder  constitutions  or  statutes  providing  that 
public  officers  should  bold  over  until  their 
successors  should  be  elected  and  qualified. 
Others  were  mandamus  cases,  or  cases  In- 
volving collaterally  acts  of  officers  holding 
over,— de  facto  officers.  This  is  a  direct 
proceeding  to  try  the  title  to  an  office,  not 
the  validity  of  the  act  of  the  officer.  In  a 
direct  proceeding,  tbe  Incumbent  must  show 
a  legal  title  to  the  office  as  against  the  state. 
A  colorable  title  will  not  do.  In  a  collateral 
attack,  it  would  be  sufficient  to  prove  that 
Beardsley  was  in  office  exercising  its  func- 
tions when  the  act  was  done;  but  in  a  di- 
rect procedure  Uke  this  one,  be  must  show 
a  perfect  title.  If  he  falls  in  any  particular. 
Judgment  must  be  given  against  him.  High, 
ExU-.  Rem.  (2d  Ed.)  t  712;  People  v.  Bart- 
lett,  6  Wend.  422."  The  charter  of  Kansas 
City  having  limited  the  time  of  appointive 
officers  to  two  years  from  tbe  date  of  their 
appointments,  and  defendant  having  been 
appointed  on  the  17th  day  of  April,  1899,  his 
term  of  office  expired  at  the  end  of  two  years 
thereafter;  and  since  the  expiration  of  his 
term  of  office  he  has  been  simply  an  officer 
de  facto,  unless,  by  reason  of  section  5,  art. 
14,  of  tbe  constitution  of  this  state,  he  Is 
continued  In  office  until  his  successor  shall 
be  appointed  and  qualified.  That  section 
reads  as  follows:  "In  the  absence  of  any 
contrary  provision,  all  officers  now  or  here- 
after elected,  or  appointed,  subject  to  tbe 
right  of  resignation,  shall  hold  <^ce  during 
their  official  terms,  and  until  their  successors 
shall  be  duly  elected  or  appointed  and  quali- 
fied." Plaintiff  contends  that  this  provision 
of  the  constitution  does  not  apply  to  munlc- 
Ipalitlee,  but  we  are  unable  to  concur  in  this 
view,  for  the  following  reasons:  First,  It  Is 
broad  and  comprehensive  enough  in  its  terms 
to  Include  all  officers,  whether  they  be  state, 
county,  township,  or  municipal;  and,  there 
is  nothing  In  It  which  is  indicative  of  any- 
thing to  the  contrary,  or  which  leaves  any 
doubt  as  to  Its  true  meaning.  Second,  if 
there  existed  a  doubt  as  to  whether  or  not  it 
embraces  municipalities,  that  doubt  can  but 
be  dispelled,  when  that  section  is  taken  into 
consideration  with  the  various  provisions  of 
the  constitutlcai  which  in  some  -way  have 
reference  to  municipalities.  For  Instance: 
Section  18  of  the  bill  of  rights  provides: 
"That  no  person  elected  or  apiMinted  to  any 
office  or  employment  of  trust  jor  profit  imder 
tbe  laws  of  this  state,  or  any  ordinance  of 


any  municipality  In  this  state,  shall  hold 
such  office  without  personally  devoting  bis 
time  to  the  performance  of  the  duties  to  tbe 
same  belonging."  Section  19  provides:  '^bat 
no  person  who  Is  now  or  may  hereafter  be- 
come a  collector  or  receiver  of  public  mon- 
ey, or  assistant  or  deputy  of  such  collector 
or  receiver,  shall  be  eligible  to  any  office  of 
trust  or  profit  in  tbe  state  of  Missouri  under 
the  laws  thereof,  or  of  any  municipality 
therein,  until  be  shall  have  accounted  for 
and  paid  over  all  the  public  money  for  which 
he  may  be  accountable."  Section  12  of  ar- 
ticle 4  provides  that:  "No  senator  or  repre- 
sentative shall,  during  tbe  term  for  which  he 
shall  have  been  elected,  be  appointed  to  any 
office  under  this  state,  or  any  municipality 
thereof;  and  no  member  of  congress  or  per- 
son b<riding  any  lucrative  office  under  tbe 
United  States,  or  this  state,  or  any  munic- 
ipality thereof  (militia  officers.  Justices  of 
the  peace  and  notaries  public  excepted)  shall 
be  eligible  to  either  house  of  the  general  as- 
sembly, or  remain  a  member  thereof,  after 
having  accepted  any  such  office  or  seat  in 
either  house  of  congress."  Section  48  of  ar- 
ticle 4  is:  "The  general  assembly  shall  have 
no  power  to  grant,  or  to  authorize  any  coun- 
ty or  municipal  authority  to  grant  any  extra 
compensation,  fee  or  allowance  to  a  public 
officer,  agent,  servant  or  contractor,  after 
service  has  been  rendered  or  a  contract  has 
been  entered  into  and  performed  in  whole 
or  In  part,  nor  pay  nor  authorize  the  pay- 
ment of  any  claim  hereafter  created  against 
the  state,  or  any  county  or  mimlcipality  of 
the  state,  under  any  agreement  or  contract 
made  without  express  authority  of  law;  and 
all  such  unauthorized  agreements  or  con- 
tracts shall  be  null  and  void."  Section  13 
of  article  9  provides:  "The  fees  of  no  execu- 
tive or  ministerial  officer  of  any  connty  or 
municipality,  exclusive  of  the  salaries  actual- 
ly paid  to  his  necessary  deputies,  shall  ex- 
ceed the  smn  of  ten  thousand  dollars  for  any 
one  year.  Every  such  officer  shall  make  re- 
turn, quarterly,  to  the  county  court,  of  all 
fees  by  him  received,  and  of  the  salaries  by 
him  actually  paid  to  his  deputies  or  assist- 
ants, stating  the  same  in  detail,  and  verify- 
ing the  same  by  his  affidavit;  and  for  any 
statement  or  omission  in  such  return,  con- 
trary to  truth,  such  officer  shall  be  liable  to 
the  penalties  of  wilful  and  ccMTupt  perjury." 
Section  18  of  article  9  provides:  "In  cities 
or  coimtles  having  more  than  two  hundred 
thousand  inhabitants,  no  person  shall,  at  the 
same  time  be  a  state  officer  and  an  officer 
of  any  county,  city  or  other  municipality; 
and  no  person  shall  at  the  same  time,  fill 
two  municipal  offices,  either  in  the  same  or 
different  municipalities;  but  this  section 
shall  not  apply  to  notaries  public.  Justices  of 
tbe  peace  or  officers  of  tbe  militia."  Section 
17  of  article  10  provides:  "The  making  of 
profit  out  of  state,  connty,  city,  town  or 
school  district  money,  or  using  the  same  for 
any  purpose  not  autborlzed  by  law  by  any 
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public  officer,  shall  be  deemed  a  felony,  and 
shall  be  pnnlshed  as  provided  by  law."  Sec- 
tion 24  of  article  12  provides:  "No  railroad 
or  otber  transportation  company  shall  grant 
free  passes  or  tickets,  or  passes  or  tickets 
at  a  discount,  to  members  of  the  general  as- 
sembly, or  members  of  the  board  of  equaliza- 
tion, or  any  state,  or  county,  or  municipal  of- 
ficers, and  tbe  acceptance  of  such  pass  or 
ticket,  tv  a  member  of  the  general  assembly, 
or  any  such  ofBcer,  shall  be  a  forfeiture  of 
his  office."  Section  7  of  article  14  provides: 
"The  general  assembly  staall.  In  addition  to 
other  penalties,  provide  for  the  removal  from 
office  of  county,  city,  town  and  township  offi- 
cers on  conviction  of  wilful,  corrupt  or  fraud- 
ulent violation  or  neglect  of  ofiBcial  duty." 
Section  8  of  article  14  provides:  "The  com- 
pensation or  fees  of  no  state,  county  or  mu- 
nicipal officer  shall  be  Increased  during  his 
term  of  office;  nor  shall  the  term  of  any 
office  be  extended  for  a  longer  period  than 
that  for  which  such  officer  was  elected  or 
appointed." 

These  frequent  references  to  municipalities 
are  very  persuasive,  at  least,  that  they  were 
Intended  by  the  framers  of  the  constitution  to 
be  embraced  within  section  5,  article  14,  su- 
pra; and  we  are  of  the  opinion  that  they  are. 
Therefore,  unless  the  words  "In  the  absence 
of  any  contrary  provision,"  in  that  section, 
refer  to  and  mean  a  contrary  provision  in  the 
constitution,  and  not  In  the  charter  by  which 
the  office  of  city  comptroller  is  created,  Its 
tenure   fixed,    and    its   duties   prescribed,    it 
must  follow  from  what  has  been  said  that 
the  term  of  office  of  the  defendant  expired  at 
the  termination  of  two  years  from  the  date 
of    his    appointment.     To    hold    that    these 
words  mean  "In  the  absence  of  any  contrary 
provision  by  the  constitution,"  would  be  to 
say  that  legislative  bodies  cannot  pass  any 
law  by  which  the  term  of  any  particular  of- 
fice is  to  expire  at  a  definite  time,  however 
important  that  may  be,  and  the  circumstan- 
ces may  demand.    This' would  be  giving  It  a 
forced  and  unnatural  construction,  and  one 
not  warranted  by  the  language  used.     This 
position  finds  support  in  the  fact  that  the 
charter  provides  that  the  appointments  first 
made  after  the  general  city  election  of  1880 
shall  be  for  one  year  only,  so  that  the  ap- 
pointments made  thereafter  shall  be  made  at 
the  beginning  of  the  second  year  of  the  may- 
or's term.    Xo  one  will  contend  that  that  pro- 
vision of  the  charter  is  In  conflict  with  the 
constitution,  and  If  It  is  valid,  and  the  term 
of  office  of  those  officers  who  were  appointed 
imder  that  provision  expired  at  the  expira- 
tion of  one  year  from  the  time  of  their  ap- 
pointments. It    must    logically    follow    that 
those  who  were  thereafter  appointed  for  two 
years.  In  the  absence  of  a  provision  in  the 
charter  that  they  are  to  hold  until  their  suc- 
cossors  are  appointed  and  qualified,  held  for 
two  years  only  from  the  time  of  their  ap- 
pohitments;  for  If  the  word  "only"  is  a  word 
of  exclusion,  as  was  held  in  tbe  Perkins  Case, 


It  Is  clear  that  the  wordB  "for  toe  term  of 
two  years,"  are  reetrlctlTe  In  character  and 
meaning,  for  the  word  "only"  simply  serves 
to  emphasize  those  words,  and  does  not  add 
to  their  meaning.  If  tbe  law  bad  provided 
that  the  term  of  all  appointive  officers  should 
be  "for  one  year  only,"  there  can  be  no  ques- 
tion but  that  their  term  would  have  expired 
at  the  end  of  the  year,  whether  their  suc- 
cessors had  been  appointed  or  not  (State  v. 
Perkins,  supra,  and  authorities  cited),  and 
those  words  are  not  more  restrictive  than  the 
words,  "And  shall  bold  their  office  for  the 
term  of  two  years,  unless  sooner  removed,"' 
which  simply  means  for  two  years,  only,— 
nothing  more,  nothing  less.  Moreover,  apply- 
ing to  the  construction  of  this  provision  of 
the  charter  the  maxim,  "Expressio  unius  e.st 
exclusio  alterius,"  It  is  apparent  that  the 
term  of  the  appointive  offices  cannot  be  ex- 
tended beyond  the  term  fixed  by  the  charter. 
The  limit  of  the  tenure  of  these  offices  Is  as 
clearly  fixed  by  the  charter  at  two  years  as 
though  It  read  "only  for  two  years,"  or  "two 
years,  and  no  longer."  But  if  this  position 
be  correct  there  is  no  escape  from  the  con- 
clusion that  It  is  so  Implied  by  the  charter, 
which  is  just  the  same  as  if  expressed.  The 
fact  that  it  may  have  been  the  custom  in  re- 
gard to  these  appointive  offices  for  the  incum- 
bent to  hold  over  until  his  successor  be  ap- 
pointed and  qualified  is  no  defense  to  this 
proceeding  by  the  state  in  the  nature  of  a 
quo  warranto  through  her  representative,  the- 
attorney  general,  ex  Informatlone,  in  which 
the  burden  is  upon  defendant  to  show  title 
to  the  office  (State  v.  McCann,  88  Mo.  386; 
State  v.  Meek,  129  Mo.  431,  31  8.  W.  913^ 
State  T.  Powles,  136  Mo.  376.  87  S.  W.  1124: 
High,  Extr.  Leg.  Rem.  [2d  Ed.]  §  629),  and 
the  fact  that  he  may  hold  It  by  custom  does 
not  confer  upc:i  him  any  legal  title  to  It.  Nor 
is  the  fact  that  the  term  of  the  comptroller's 
office  expires  at  the  end  of  two  years  from 
the  time  of  appointment  may  lead  to  Incon- 
venient results  any  defense  thereto,  for  the 
same  reason.  As  was  said  In  the  case  of 
State  V.  Seay,  64  Mo.  89,  27  Am.  Rep.  206, 
"Where,  as  In  this  case,  there  is  a  casus 
omissus,  resulting  from  giving  the  language 
of  the  law  the  only  construction  of  which  it 
is  fairly  susceptible,  the  courts  must  leave 
it  to  the  lawmaking  power  to  make  provisions 
to  avoid  such  a  consequence."  But  no  such  re- 
sult need  follow  if  defendant  be  ousted  and 
the  office  declared  vacant  In  this  case,  for  no 
such  vacancy  need  under  any  circumstances- 
continue  for  more  t..an  five  days,  as  under 
the  charter  the  mayor  cannot  hold  up  a  nom- 
ination for  more  than  five  days;  and.  If  he 
does  his  duty  in  making  the  appointment, 
and  the  upper  house  do  theirs  in  confirming 
it,  as  It  must  be  presumed  they  will  do,  there 
can  be  no  ground  for  apprehending  disastrous 
results  or  serious  consequences. 

Our  conclusion  Is  that  the  term  of  defend- 
ant Lund  as  an  officer  In  fact  by  the  law  ex- 
pired  at  the  expiration  of  tte^^n^^g^e 
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.rears  from  tbe  time  of  bis  appointment.  We  | 
tlierefwe  reverse  tbe  Judgment  of  the  court  \ 
below  and  enter  up  Judgment  of  ouster  I 
against  the  defendant.  ! 

Ail  concur,  except  HOBIXSOX,  J.,  who  dia- 
sents,  and  will  express  hla  views  in  a  sepa' 
rate  opinion. 


SOUTHERN'    COMMERCIAL    SAV.    BANK  i 

V.  SLATTERY'S  ADM'U  ct  al. 

(Supreme  Court  of  Missouri.    Feb.  19,  19(^.) 

•WITNBaSES  —  COMPETTENCY  —  TRANSACTION 
WITH  DEKEDENT— COLLATERAL  SECURITY- 
DEED  OF  TRUST  —  PRIORITIES  BETWEEN 
CREDITORS— BANK  DIRECTOR— TRANSACTION 
WITH  BANK— NOTICE  OP*  FRAUDULENT  IN- 
TENT. 

1.  Tbe  cashier  and  stockholder  of  a  bank, 
who  vaa  present  as  clerk  when  its  discount 
committee  negotiated  a  loan  to  a  person  since 
deceased,  by  which  it  acquired  from  him  col- 
lateral Id  coDuection  therewith,  is  not  preclud- 
ed from  testifying  to  the  transaction  by  Rev. 
i£t.  18!)9,  S  4Uo2,  providing  that,  in  actions 
where  one  of  the  original  parties  to  the  con- 
trait  in  isaue  is  dead,  tbe  otner  party  shall  not 
be  admitted  to  testify;  a  "party  to  the  con- 
tract." as  used  therein,  meaning  the  person  who 
negotiated,  rather  than  the  one  in  whose  name 
and  interest  it  was  made. 

2.  The  president  of  a  corporation,  to  secure 
an  increase  in  a  loan  to  him  from  a  bank,  de- 
livered as  collateral  security  notes  of  the  cor- 
poration, and  a  deed  of  trust  of  its  property, 
securing  the  same.  The  notes  were  made  to 
an  employe  of  the  president,  and  indorsed,  by 
the  letter's  direction,  without  recourse.  The 
bunk  thereupon  promised  to  increase  his  loan, 
and  did  so  a  few  days  later,  by  crediting  the 
amount  to  him  on  its  books.  In  the  meantime 
the  deed  was  given  to  him  to  record,  and  he 
was  permitted  to  retain  the  recorder's  receipt 
therefor,  which  he  exhibited  to  the  bank  on 
the  following  day.  Before  the  bank  had  given 
him  credit  ou  its  books,  however,  the  receipt 
which  he  was  allowed  to  retain  was  used  by 
him  as  collateral  security  to  secure  credit  from 
a  third  party,  who  took  the  same  in  connec- 
tion with  a  set  of  notes  similar  in  all  respects 
to  those  deswibed  in  the  deed,  and  which,  aft- 
er comparison  therewith,  he  was  induced  to  be- 
lieve  were  in  fact  the  ones  described  therein. 
Tbe  recorded  deed  was  afterwards  delivered 
to  him  in  lieu  of  the  recorder's  receipt,  by 
means  of  which  the  borrower  had  obtained 
iwssession  of  the  deed.  Neither  creditor  knew 
of  his  dealings  with  the  other.  Held,  that  the 
bank  was  entitled,  notwithstanding,  to  the  se- 
curity of  the  deed,  as  against  the  creditor  in 
poKsesxion  thereof. 

3.  That  a  borrower  was  officially  connected 
with  a  bank  as  director  is  insufficient  to  charge 
it  with  notice  of  his  fraudulent  purposes  in 
negotiating  a  loan. 

Sherwood,  J.,  dissenting. 

In  banc.  Appeal  from  St.  Txiais  circuit 
•court:  Jas.  E.  Withrow,  Judge. 

Suit  by  tbe  Southern  Commercial  Savings 
Bank  against  Dennis  P.  Slattery'a  adminis- 
trator and  others  for  an  injunction  and  other 
relief.  Prom  a  decree  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

Tbe  salient  facts  and  features  of  this  liti- 
gation are  sufficiently  presented  in  the  follow- 
ing statement  In  tlie  chronological  order  of 
their  occurrence:  On  the  12th  day  of  July, 
1892,  tbe  Lange  Financial  Company,  a  cor- 


poration, of  which  one  William  B.  Longe  wa^ 
at  the  time  president,  executed  to  Ernest  Ren- 
ner  11  promissory  notes,-- one  for  $20,tHiU. 
due  five  years  after  date,  aad  10  far  the  snm 
of  $600  each,  due  one  each  alx  months  during 
the  five  years,  which  latter  obligations  repre- 
sented the  interest  to  be  earned  npoo  the 
principal  note.  At  the  same  time  It  executed 
a  deed  of  trust  to  secure  the  payment  of  the 
notes,  whereby  it  conveyed  to  Charles  F. 
Vogel,  as  trustee,  certain  of  Its  property  at 
the  aoutlipflst  corner  of  Third  and  Market 
streets,  in  the  city  of  St.  Lonis.  Renner  was 
an  employe  of  William  B.  Lange,  and,  at  the 
request  and  direction  of  the  latter.  Indorsed 
the  notes  without  recourse,  and  thereupon 
Lange  took  possession  of  them.  At  tbe  time 
the  notes  and  deed  of  trust  above  mentioned 
were  executed  the  property  was  subject  to 
two  prior  deeds  of  trust,— one  for  $6,000,  held 
by  James  M.  Carpenter,  and  the  other  for 
$10,000,  which  Lange  had  some  time  pre- 
viously pledged  to  the  plaintiff  as  security  for 
a  cash  advancement  to  him  of  $10,000.  This 
latter  deed  of  trust  was  then  three  days 
overdue,  and  that  held  by  Carpenter  was  to 
mature  seven  days  later.  In  these  circum- 
stances, Lange  had,  some  time  prior  to  July 
12,  1802,  suggested  to  the  cashier  of  the  plain- 
tiff bank  that  It  Increase  bis  loan  to  $16,000, 
by  paying  off  the  Carpenter  Incumbrance,  re- 
lease tbe  $10,000  second  deed  of  trust,  and 
accept  as  security  the  $20,000  deed  of  trust 
over  which  the  controversy  in  this  case  arises. 
He  was  informed  that  It  would  be  necessary 
for  him  to  meet  the  discount  committee  of 
the  bank  and  discuss  tbe  proposal  with  them; 
and  upon  that  meeting  it  was  decided  that 
"when  his  [Lange's]  paper  matured,  or  when 
It  became  necessary  that  he  pay  off  this  first 
deed  of  trust,"  the  bank  would  advance  the 
additional  $6,000,  in  accordance  with  his  pro- 
posal, if  all  was  fotmd  to  be  correct.  On  the 
12th  day  of  July,  1892,  or  the  day  previous, 
Lange  requested  that  the  discount  commit- 
tee be  called  together  to  meet  him  at  9  o'clock 
the  following  morning;  stating  to  the  cashier 
of  the  plaintiff  that  he  "had  perfected  his 
deed  of  trust,  and  was  prepared  to  close  the 
loan  that  had  been  agreed  upon."  Tills  com- 
mittee was  composed  of  Fred  Hofmelster. 
John  Beckert,  Jr.,  and  one  Meegan,  who  died 
prior  to  the  trial  below;  and,  In  accordance 
with  Lange's  request,  Hofmelster  and  Mee- 
gan met  him  In  the  bank  at  the  hour  named; 
Street,  the  cashier,  also  being  present 
Lange  stated  that  he  bad  asked  the  commit- 
tee to  meet  him  in  order  to  close  the  loan  pre- 
viously agreed  upon;  produced  the  deed  ot 
trust  and  the  $20,000  note,  together  with  the 
10  interest  notes,  and  handed  them  to  Meo- 
gan,  who  examined  them  and  pronounced 
them  regular  and  In  proper  form,  and  then 
handed  them  to  Street  the  cashier,  who  in 
torn  put  them  Into  the  safe,  where  they  re- 
mained 20  days,  and  until  they  were  transfer- 
red to  a  safe  deiMslt  box  owned  by  plaintiff. 
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Tliey  have  ever  Btnce  been  In  ita  possession. 
TJie  deed  of  trust  did  not  follow  the  notes  in- 
to the  safe,  but  was  given  to  Lange  npon  bis 
statement  that,  as  he  was  "going  right  up  to 
tbe  city,  he  would  take  It  np  and  have  it 
recorded."  On  the  day  following  he  return- 
ed and  informed  the  discount  committee  that 
lie  had  recorded  the  deed  of  trust,  and  ex- 
lilbited  the  receipt  of  the  recorder  of  deeds, 
upon  a  card  such  as  is  issued  for  Instruments 
filed  in  his  office,  and  stated  that  he  would 
bring  to  the  bank  a  certified  copy  of  It,  which 
be  afterwards  did.  For  some  unexplained 
reason,  Lange  was  permitted  to  retain  the 
card.  It  was  In  evidence  that  the  collateral 
note  given  by  I<ange  to  the  plaintiff  for  the 
new  loan  of  $16,000,  to  secure  which  the 
^20,000  deed  of  trust  and  notes  were  pledged, 
bore  date  the  16th  day  of  July,  1892,  and  that 
its  proceeds  were  formally  credited  to  Lange's 
account  upon  plaintiff's  books  on  July  19th 
following.  It  matured  90  days  after  date, 
and  when  due  was  canceled  and  replaced  by 
a  new  collateral  note  for  $17,000,  to  which 
amount  the  loan  was  then  Increased;  and  the 
latter  obligation  was  at  its  maturity  replaced 
by  another  for  $18,000,  representing  an  In- 
crease of  an  additional  $1,000.  There  were 
numerous  other  renewals  until  January  25, 
1894,  at  which  time  the  ptaintllTs  claim  had 
been  reduced  to  the  original  amount,  and 
under  that  date  Lange  executed  the  collateral 
note  upon  which  plaintiff  still  holds  the  notes 
and  deed  of  trust  now  in  question.  Some 
time  in  July,  1892,  but  on  what  day  It  does 
not  appear  from  the  evidence,  Lange  met 
Dennis  P.  Slattery  In  the  court  house  and  so- 
licited a  loan  from  him.  Informing  him  that 
T»e  "owed  some  money  on  a  piece  of  prop- 
erty on  which  he  had  a  deed  of  trust."  Slat- 
tery replied  that  he  had  no  money  on  hand, 
and  Lange  asked  him  to  Indorse  for  him  for 
a  few  days;  offering  as  secm-lty  a  set  of 
notes  of  the  same  description  as  those  men- 
tioned In  the  deed  of  trust  of  July  12th  on 
the  property  at  Third  and  Market  streets,  to- 
gether with  the  recorder's  receipt  for  that 
conveyance,  which  he  had  taken  from  the 
bank  to  place  on  record,  and  certain  insur- 
ance policies,  and  stating  that  Slattery  might 
come  into  the  recorder's  office  and  "see  that 
the  papers  were  all  right,  as  he  had  Just  re- 
corded them."  They  went  Into  the  office  of 
the  recorder,  and  Lange  exhibited  the  card 
to  a  clerk,  who  thereupon  produced  the  deed 
of  trust  for  their  Inspection.  Slattery  com- 
pared the  notes  with  those  described  in  the 
deed  of  trust  and  checked  them  off,  and,  hav- 
ing thus  convinced  himself,  Indorsed  Lange'a 
notes  for  $4,000,  and  took  the  notes,  iusur- 
iincc  policies,  and  recorder's  receipt  as  securi- 
ty.  About  10  days  later  Lange  returned  with 
the  notes  bearing  Slattery's  Indorsements  can- 
celed, and  received  back  the  deed  of  trust, 
iiotea,  policies,  and  recorder's  receipt.  In 
September  of  the  same  year  Slattery  again 
indorsed  for  Langs  to  the  amount  of  $3,000, 


and,  as  security,  took  the  same  recorder's 
receipt,  notes,  and  policies  of  Insurance,  to- 
gether with  three  additional  policies,  and  held 
them  until  the  note  he  had  thus  Indorsed 
was  returned  to  him  canceled,  when  he  gave 
the  securities  back  to  Lange.  In  January, 
1808,  Lange  applied  to  Slattery  for  further 
Indorsements;  but  the  latter  declined  to 
again  accommodate  him  in  that  manner,  al- 
though he  finally  loaned  bim  100  shares  of 
Missouri  Pacific  stock,  receiving  as  security 
for  return  of  the  stock  the  same  notes,  poli- 
cies, and  recorder's  receipt.  These  he  re- 
tained uutil  the  1st  day  of  February  follow- 
ing, when  Lange  brought  back  the  stock,  and 
they  seem  to  have  done  no  further  duty  as  col- 
laterals until  the  1st  of  September,  18t)3. 
About  that  day  Lange  again  solicited  Slat- 
tery for  a  loan;  this  time  asking  for  $14,000, 
which  was  more  than  the  latter  had  at  hand. 
After  some  negotiation,  Lange  agreed  to  take 
$10,000  and  some  of  the  Missouri  Pacific 
stock;  but  Slattery  declined  to  take  the  re- 
corder's receipt  for  the  deed  of  trust,  or  a 
certified  copy  of  that  instrument,  demanding 
the  original  and  a  certificate  of  title.  These 
were  furnished  him,  and  he  turned  over  to 
Lange  $14,000  in  cash,  or  Its  equivalent,  for 
•which  he  received  a  collateral  note  for  that 
amount,  due  one  year  after  date,  describing 
the  securities  pledged,  among  which  were  the 
original  deed  of  trust  to  Vogel,  trustee,  and 
the  same  notes  which  Lange  had  given  him 
before,  although  It  was  stated  In  the  collat- 
eral no|e  that  the  first  two  of  the  ten  interest 
notes  were  paid.  This  collateral  note,  and 
the  securities  so  pledged  with  It,  remained  In 
Slattery's  possession  continuously  from  that 
time  until  the  trial  of  the  case.  The  notes 
held  by  plaintiff  are  on  white  paper,  the 
blank  spaces  being  filled  In  with  pen  and 
Ink  In  Lange's  writing  while  the  blanks  in 
those  held  by  Slattery  are  filled  up  In  type- 
writing; the  principal  note  being  on  tinted 
paper,  and  the  interest  notes  on  white  paper. 
On  the  28th  day  of  January,  1894,  Lange  died; 
and  shortly  afterwards  plaintiffs  agents  took 
possession  of  the  property  conveyed  by  the 
deed  of  trust  of  July  12,  1892,  and  began  to 
collect  the  rents.  Tljen  the  fraudulent  ac- 
tions of  Lange  for  the  first  time  came  to  light, 
and  It  was  discovered  that,  although  there 
was  but  one  deed  of  trust,  both  Slattery  and 
the  respondent  held  a  set  of  notes  in  every 
respect  identical  with  those  mentioned  In  the 
deed  of  trust.  Neither  had  ever  known  of 
Lange's  dealings  with  the  other,  and  each  as- 
serted that  the  notes  held  by  the  other  were 
spiu-ious  and  fraudulent  Slattery,  having  In 
his  possession  the  original  deed  of  trust 
through  his  loan  to  Lange  of  September  1, 
1893.  called  upon  Vogel,  the  trustee  in  that 
conveyance,  to  sell  the  property  in  execution 
of  the  trust,  but  he,  having  in  the  mean- 
time become  the  administrator  of  Lange's 
estate,  declined;  and  tliereupon  Slattery  call- 
ed upon  l>(^til*:k  Staed,  the  then  acting  sher- 
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Iff  of  the  city  of  St.  Louis,  to  act  In  Vc^el's 
place,— the  deed  of  trust  providing  that  upon 
refusal  of  the  original  trustee  to  act,  that 
officer  should  succeed  to  the  trust,— and  ac- 
cordingly Staed  advertised  the  property  for 
sale  under  the  deed  of  trust  These  are  the 
facts  out  of  'Which  the  present  case  arises,  as 
best  we  can  gather  them  from  a  record  of 
unnecessary  length.  The  amended  petition  of 
plaintiff  prayed  an  Injunction  restraining 
Slattery  and  Staed  from  malting  the  sale  ad- 
vertised, and  a  decree  declaring  the  notes 
held  by  Slattery  to  be  spurious  and  counter- 
felt,  and  not  the  notes  secured  by  the  deed 
of  trust  of  July  12,  1892,  and  general  re- 
lief. Slattery's  answer  was  In  the  nature  of 
a  cross  bill,  and  set  out  the  facts  from  his 
side  of  the  case,  and  prayed  that  he  be  ad- 
judged the  lawful  owner  of  the  notes  secured 
by  the  deed  of  trust  In  question,  that  the 
bank  be  perpetually  enjoined  from  making 
any  claim  that  the  notes  held  by  It  were  the 
genuine  ones,  and  that  It  be  required  to  ac- 
count for  the  rents  collected  from  the  prop- 
erty. Staed's  answer  was  a  general  denial, 
and  Mathllde  Lange,  the  remaining  defend- 
ant who  was  alleged  In  the  petition  to  have 
acquired  the  equity  of  redemption  In  the  prop- 
erty Involved,  admitted,  upon  Information 
and  belief,  the  facts  set  up  In  the  petition. 
A  temporary  restraining  order  was  granted, 
and  the  case  sent  to  a  referee  to  try  all  the 
Issues.  In  due  time  be  flled  his  report,  find- 
ing for  the  plaintiff  bank,  to  which  Slattery 
flled  49  exceptions.  These  the  trial  court 
overruled,  and  confirmed  the  report  entering 
a  decree  for  the  bank,  making  the  temporary 
injunction  perpetual.  After  the  trial,  but  be- 
fore the  referee  filed  bis  report,  Slattery  died, 
and  the  cause  was  revived  In  the  name  of  bis 
administrator,  who,  after  unsuccessful  motion 
for  rehearing,  prosecutes  this  appeal. 

Noble  &  Shields,  for  appellants.  W.  M. 
Kinsey  and  Rassleur  &  Rassienr,  for  respond- 
ent 

PER  CURIAM.  1.  In  the  proceedings  be- 
fore the  referee,  the  plaintiff  called  as  wit- 
nesses, to  prove  the  transactions  by  which 
It  acquired  the  notes  and  deed  of  trust  from 
Lange,  Street,  its  cashier,  who  was  also  a 
stockholder,  and  Hofmelster,  a  director  and 
member  of  Its  discount  committee.  Coun- 
sel for  Slattery  objected  on  the  ground  that 
these  witnesses  were  incompetent  to  testify 
in  regard  to  any  transactions  with  Lange, 
who  was  then  dead,  bnt  the  referee  over- 
ruled the  objection.  Before  proceeding  to 
discuss  the  real  issue  in  the  case,  It  is  prop- 
er to  dispose  of  this  question,  inasmuch  as, 
the  plaintiff's  case  resting  largely  upon  the 
testimony  of  these  witnesses,  a  reversal 
must  follow  if  both  of  them  were  incompe- 
tent Their  competency  depends  upon  our 
statute  (section  8918,  Rev.  St  1889),  which 
is  section  4652  In  the  revision  of  1899;  and, 
In  considering  our  Judgment  upon  this  point, 


we  need  look  no  further  than  to  that  sec- 
tion, and  the  construction  heretofore  pat  up- 
on It  In  our  decisions.  It  has  always  t>eea 
held  to  be  an  enabling,  and  not  a  disabling 
statute  (Bates  v.  Forcht  89  Mo.  121,  1  Su  W. 
120;  Fink  v.  Hey,  42  Mo.  App.  295).  and  to 
supersede  the  common-law  rule  to  the  extent 
of  its  terms.  So  If  Street  was  a  competent 
witness  at  common  law,  or  if  he  is  not  in- 
cluded In  the  proviso  of  our  statute,  the  rul- 
ing of  the  referee  was  right  It  canxiot  be 
maintained  that  he  was  a  party  to  the  con- 
tract between  Lange  and  the  plataititi  by 
which  the  latter  first  acquired  the  deed  of 
trust  and  notes,  because  he  took  no  part  in 
the  transaction;  the  negotiations  being  car- 
ried on  by  the  discount  committee,  of  which 
he  was  not  a  miember.  He  was  present  in 
the  capacity  of  a  clerk,  not  as  a  contracting 
agent  The  committee  alone  had  power  to 
make  such  a  contract  toe  the  bank,  and  the 
mere  presence  of  Street  when  the  contract 
was  made  does  not  alter  the  case.  But 
counsel  for  defendants  urge  that  Street.  l>e- 
ing  also  a  stockholder,  was  an  Interested 
party,  and  so  Incompetent  to  testify.  It  is  a 
sufficient  answer  to  this  to  say  that  nnder 
our  statute  the  Interest  of  a  witness  alone 
does  not  exclude  him,  where  the  other  party 
Is  dead.  That  happens  only  because  be  and 
the  deceased  are  both  parties  to  the  contract 
or  cause  of  action.  In  other  words,  the 
body  of  the  statute  removes  the  common- 
law  disability  arising  out  of  interest  'while 
the  proviso  confines  the  exclusion,  in  case  of 
the  death  of  one  party,  to  a  party  to  the 
contract  or  cause  of  action,  so  that  a  "party 
to  the  contract"  as  the  term  is  used  in  the 
statute,  Is  considered  to  mean  the  person 
who  negotiated  the  contract  rather  than  the 
one  in  whose  name  and  Interest  It  was  made. 
Banking  House  v.  Rood,  132  Mo.  256.  33  S. 
W.  810.  As  Street  did  not  negotiate  or  close 
the  contract  between  Lange  and  the  plain- 
tiff, we  hold  that  he  was  not  rendered  in- 
comi>etent  by  Lange's  death,  and  that  the 
referee  properly  admitted  his  testimony. 
This  conclusion  renders  it  unnecessary  to  re- 
view the  action  of  the  referee  in  overruling 
the  objection  to  the  testimony  of  the  wit- 
ness Hofmelster.  His  testimony  was  merely 
corroborative  of  Street's,  and  that  of  the 
latter  was  not  disputed,  denied,  or  impeach- 
ed, so  that  even  if  we  disregard  the  evi- 
dence given  by  Hofmelster,  the  facts  upon 
which  plaintiff  relies  would  still  be  estab- 
lished, and  the  final  result  would  be  the 
same  had  the  referee  excluded  his  testimony 
entirely.  As  this  Is  a  proceeding  on  the 
equity  side  of  the  court  the  action  of  the 
referee  in  overruling  the  objection  to  the 
testimony  of  Hofmelster,  even  If  erroneous, 
which  we  do  not  decide,  was  not  prejudicial 
to  the  defendants. 

2.  It  is  further  contended  that  aside  from 
the  testimony  of  Street  and  Hofmelster,  the 
decree  should  have  been  for  the  defendants, 
upon  the  evidence,  and  we  must  thoefore 
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Tevlew  the  whole  caae.  Lins  t.  Lenhardt, 
127  Mo.  271,  29  S.  W.  1025.  The  referee 
found  and  held  that  the  transaction  of  July 
12  or  13,  1892,  between  Lange  and  plaintiff, 
by  which  the  notes  were  drilvered  Into  Ita 
cnatody  upon  Its  agreement  to  Increase  the 
loan  to  $16,000,  was  a  negotiation  of  the  pa- 
per for  Talne,  even  though  he  was  permitted 
to  carry  away  the  deed  of  trust  under  the 
circumstances  shown  In  evidence,  and  the 
formal  credits  were  not  passed  to  his  ac- 
count upon  plaintiff's  books  until  some  days 
later.  The  defendants  challenge  the  correct- 
ness of  that  ruling,  and  Insist  that  it  is  un- 
warranted both  In  law  and  In  fact  Upon 
that  question  hangs  the  success  of  this  ap- 
peal, for  it  cannot  be  disputed  that  Slattery 
did  not  come  Into  possession  of  the  set  of 
notes  held  by  him  until  some  time  later  In 
the  same  day,  or  on  the  day  following. 
When  I.ange  solicited  him  for  a  loan,  the 
deed  of  trust  had  been  recorded.  The  ticket 
receipt  was  produced,  and  they  went  togeth- 
er to  the  c^ce  of  the  recorder,  and  exam- 
ined the  same  deed  which  Lange  had 
brought  from  the  bank  to  record;  and  Slat- 
tery checked  the  notes  with  those  described 
In  it.  There  is  no  dispute  that  the  deed 
which  they  examined  there,  and  which  at 
the  trial  was  In  Slattery's  possession,  Is  the 
same  one  which  Lange  carried  awny  from 
the  banking  house  of  the  plaintiff.  When 
I.,ange  met  the  discount  committee,  and 
turned  over  to  them  the  new  deed  of  trust 
and  notes  for  $20,000,  and  they  agreed  to 
increase  his  loan  $6,000,  and  approved  and 
accepted  the  notes  and  deed  of  trust,  the 
obligation  of  the  plaintiff  became  fixed;  and, 
for  a  failure  to  perform,  it  might  have  been 
held  liable  in  damages.  Certainly  it  was  so 
after  they  accepted  the  substituted  securi- 
ties, and  It  Is  equally  certain  that  this  obli- 
gation assumed  was  both  a  burden  to  the 
plaintiff  and  a  benefit  to  Lange.  The  mere 
fact  that  T^nge  did  not  receive  credit  on 
plaintiff's  books  for  the  new  discount  until 
sonre  days  later  does  not  militate  against 
this  view;  for  there  is  nothing  to  show  that 
be  might  not  have  enjoyed  It  sooner,  had 
he  BO  desired.  The  promise  of  plaintiff  to 
Increase  the  loan  and  its  obligation  to  do  so 
were  a  sufilclent  consideration.  Story,  Cont. 
(5th  Ed.)  648;  Given  v.  Corse,  20  Mo.  App. 
132;  Bank  v.  KIce,  107  Mass.  37,  9  Am.  Rep. 
1.  And  this  Is  so,  notwithstanding  the  fact 
that  the  formal  execution  of  the  promise 
was  deferred  until  a  later  day.  The  liabil- 
ity to  perform  sprang  up  when  the  promise 
was  made.  As  between  Slattery  and  the 
plaintiff,  the  question  whether  there  was  a 
sufficient  delivery  by  the  grantor  In  the 
deed  of  trust  to  give  It  legal  effect  Is  whol- 
ly Immaterial.  Neither  is  in  position  to  dis- 
pute It,  and  discussion  of  the  question  would 
not  tend  to  shed  any  light  on  the  issues  in 
this  case.  Nor  can  It  be  said  that  Lange's 
acts  after  leaving  the  bank  to  record  the 
deed  of  trust  show  a  lack  of  Intent  on  his 


part  to  consider  his  agreement  with  the 
plaintiff  uncompleted.  The  plain  answer  to 
that  argument  Is  that  plaintiff  cannot  be  af- 
fected by  any  Intent  on  his  part  of  which 
It  had  no  knowledge,  and  we  find  nothing 
In  the  evidence  concerning  conversation  or 
dealings  with  the  discount  committee  which 
tends  to  disclose  any  purpose  contrary  to 
that  stated  by  him,— to  record  the  deed. 
Lange's  official  connection  with  the  plaintiff 
as  one  of  its  directors  Is  not  of  Itself  suffi- 
cient to  charge  the  plaintiff  with  notice  of 
his  fraudulent  purposes.  If,  indeed,  he  had 
at  that  time  such  a  purpose.  Johnston  v. 
Shortrldge,  93  Mo.  227,  6  S.  W.  64;  Benton 
V.  Bank,  122  Mo.  339,  26  8.  W.  976. 

It  Is  next  objected  that  the  plaintiff,  by  Its 
negligence  In  permitting  Lange  to  carry 
away  the  deed,  and  in  failing  to  get  back 
the  recorder's  receipt  for  it  put  It  In  his 
power  to  defraud  Slattery,  and  so  ought  to 
bear  the  loss  which  must  fall  upon  one  of 
two  Innocent  parties.  We  are  cited  to  a 
number  of  cases  In  which  that  doctrine, 
about  which  there  is  no  dispute,  was  an- 
nounced and  applied,  but  in  none  of  them 
do  we  find  facts  entirely  like  those  of  the 
instant  case.  Thus,  In  Gnffey  v.  O'Reiley,  88 
Mo.  419,  57  Am.  Rep.  424,  it  was  held  that 
one  who  has  title  to  land,  and,  knowing  it, 
stands  by  and  allows  and  encourages  an- 
other to  contract  for  Its  purchase  from  a 
third  party  In  possession  under  color  of  ti- 
tle, will  be  estopped  to  set  up  his  title 
against  the  party  so  purchasing;  but  it  Is 
obvious  that  in  that  case  the  decision  was 
based  upon  the  knowledge  on  the  part  of 
the  owner  of  the  conduct  of  him  who  com- 
mitted the  fraud,  and  In  this  case  it  Is  not 
even  pretended  that  the  plaintiff  had  any 
knowledge  of  the  subsequent  conduct  of 
Lange.  And  in  Slmson  v.  Bank,  43  Hun, 
168,  the  deed  Intrusted  to  Bliss  was  a  deed 
In  fee,  conveying  the  property  to  him.  In 
other  words,  the  case  was  one  In  which  a 
grantor  intrusted  a  deed  to  the  grantee  be- 
fore the  consideration  was  paid,  and  thus 
clothed  him  with  the  indicia  of  ownership. 
In  Preston  v.  Witherspoon,  109  Ind.  457,  9 
N.  E.  686,  68  Am.  Rep.  417,  one  party  depos- 
ited wheat  for  storage  with  another,  and 
allowed  him  to  mingle  it  with  his  own, 
knowing  that  he  was  publicly  selling  and 
shipping  from  the  mass;  and  it  was  prop- 
erly held  that  the  true  owner,  having  con- 
ferred apparent  ownership  and  authority  to 
sell,  was  estopped,  as  against  an  innocent 
purchaser;  but  here,  again,  the  decision 
turned  upon  element  of  knowledge,  which  Is 
wholly  lacking  in  the  case  at  bar;  and  so  It 
Is  with  the  other  authorities  cited  on  this 
point  by  defendants.  None  of  them  are  In 
point  A  much  different  case  would  be  pre- 
sented had  the  plaintiff  intrusted  the  notes 
to  Lange,  Instead  of  the-  deed  of  trust  but 
the  deed  did  not  of  Itself  clothe  him  with 
the  Indicia  of  ownerBhip  of  the  debt  It  se- 
cured.    It  was   the  mere  Incident  to  the 
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debt  evidenced  by  tbe  notes  (Uagcrman  t. 
Sutton,  91  Mo.  S81,  4  S.  W.  73;  Carpenter 
T.  Longan,  83  U.  S.  275,  21  L.  Ed.  313);  and, 
when  once  recorded,  tta  mannal  posaession 
was  not  sufficient  to  raise  tbe  presumption 
of  ownership,  and  tbe  plaintiff  was  not  with- 
in the  rule  of  tbe  cases  cited,  unless  It  might 
ordinarily  have  anticipated  what  In  fact  oc> 
curred.  The  recorder's  receipt  bad  no  dif- 
ferent effect,  and  although  it  may  be  true, 
as  stated  by  some  of  tbe  defendants'  wit- 
nesses, that  It  is  tbe  custom  among  those 
engaged  in  tbe  real  estate  loan  bosiness  to 
use  tbe  receipt  card  In  place  of  tbe  deed  of 
trust  while  the  latter  Instrument  Is  being 
recorded,  tbe  plaintiff,  being  in  tbe  banking 
business,  is  not  chargeable  with  knowledge 
of  that  custom  (Lawson,  Usoges  &  Oust.  45; 
Brown  V.  Strbnple,  21  Mo.  App.  338);  and 
actual  knowledge  of  It  was  not  brought 
borne  to  It,  or  Its  officers  who  were  adtin:; 
for  it.  Without  notes  corresponding  to  those 
described  in  the  deed  of  trust,  Lange  could 
not  liave  secured  the  loan  from  Slattery. 
Indeed,  it  would  be  idle  to  pretend  the  con- 
trary. But  It  was  not  due  to  any  fault  m* 
neglect  of  the  bank  or  its  officers  that  Lange 
was  able  to  produce  such  notes,  nor  do  we 
observe  anything  In  the  record  Indicating 
that  they  might  have  prevented  It  The  vice 
of  defendants'  argument  lies  in  the  fact 
that  it  assumes  that  tbe  loan  was  made  by 
Slattery  on  Lange's  possession  of  the  record- 
er's receipt,  while  In  truth  tbe  notes  were 
tbe  real  inducement  and  security.  We  agree 
with  tbe  referee  that  the  plaintiff  was  not 
guilty  of  any  such  neglect  as  would  deprive 
it  of  its  right  to  tbe  security  of  the  deed  of 
trust  as  against  Slattery. 

The  next  contention  of  defendants  is  that 
wh^e  there  are  two  sets  of  notes,  conform- 
ing to  those  described  In  the  deed  of  trust; 
the  possession  of  one  set,  together  with  the 
deed,  by  a  purchaser  for  value.  Is  conclusive 
against  the  validity  of  the  other;  but  we 
are  not  cited  to  any  authority  so  holding. 
Connsel  support  tbelr  i  oBition  on  this  point 
by  the  argument  that  a  ruling  to  the  con- 
trary would  be  detrimental  to  tbe  business 
interests  of  the  state,  and  would  open  the 
■nny  to  the  perpetration  of  similar  frauds. 
Tbe  argument,  however,  could  more  proper- 
ly be  considered  by  the  leglBlatnre  than  by 
tbe  courts.  A  very  much  similar  state  of 
facts  appeared  In  Kemohan  v.  Manss,  53 
Ohio  St.  118,  41  N.  B.  258,  29  L.  R.  A.  817, 
where  one  Gill,  the  cnstodian  of  a  mortgag? 
securing  a  note  in  his  own  favor,  and  oth- 
ers in  favor  of  other  persons,  counterfeited 
tlie  note  owned  by  himself,  and  sold  tbe 
counterfeit  and  the  mortgage  to  Kemohan. 
Afterwards  he  sold  the  genuine  note,  with- 
out the  mortgage,  to  ManssL  Upon  the  issue 
between  the  two  purchasers  it  was  held  that 
tbe  latter  was  entitled  to  the  security  of  the 
mortgage,— a  result  quite  opposite  to  that 
which  defendants  contend  must  follow  the 
possession  of  one  set  of  duplicate  notes  to- 


getho:  with  tbe  mortgage.  So,  too,  in  Mor- 
ris V.  Bacon,  123  Mass.  58,  cited  by  tbe  ref- 
eree, It  was  held  the  possession  of  the  mort- 
gage and  a  note  similar  to  that  descril>ed  in 
the  mortgage  did  not  entitle  tbe  bolder  to 
the  benefit  of  the  security  as  against  tbe 
pledgee  of  an  Identical  note  prevlonsly  nego- 
tiated for  value  und^  the  representation 
that  It  was  secured  by  tbe  mortgage.  At 
best,  tbe  rule  urged  by  the  defendants'  coun- 
sel could  only  be  one  of  evidence,  and  could 
amount  only  to  a  presumption  In  the  ab- 
sence of  positive  evidence. 

A  full  consideration  of  the  case  leads  as 
to  tbe  conclusion  that  the  plaintiff  Is  enti- 
tled to  the  security  of  the  deed  of  trust  of 
July  12,  1892;  and,  tbe  decree  below  being 
for  the  right  party,  we  affirm  It. 

BURGESS,  C.  J.,  and  BRACE,  MAR- 
SHALIi,  VALLIANT,  and  GANTT,  JJ.,  con- 
currhig.  SHERWOOD,  J.,  dlssenUng.  ROB- 
INSON, J.,  agrees  the  Judgment  should  be 
affirmed,  but  not  for  tbe  reasons  stated  In 
tbe  opinion. 


PAUOK  r.  ST.  LOUIS  DRBSSHD  BEKF  & 

PROVISION  OO. 
(Supreme  Court  of  Missouri.    Feb.   19,  1902.) 

INJURY  TO  THE  SERVANT— DEFBCTIVB  APPU- 
ANCES  — NOTICE  TO  MASTER  —  SVIDBNCB — 
DAMAGES. 

1.  Evidence  is  admissible,  in  an  action  by  a 
servant  against  a  master  for  injuries  alleged 
to  have  been  caused  by  defective  appliance, 
as  to  tbe  condition  of  the  appliance  three  weeks 
before  tbe  accident. 

2.  Both  bones  of  plaintilTs  left  leg  were 
fractured  about  two  inches  above  the  ankle 
joint,  and  be  had  not  been  able  to  work  more 
than  a  week  at  a  time  from  the  time  of  the 
accident  until  the  trial,  which  occurred  ^ven 
years  later.  The  leg  broke  out  abont  a  year 
after  the  accident,  and  a  small  piece  of  bone 
came  out,  and  tbe  leg  continued  to  swell  up 
and  ulcerate,  and  pained  him  after  working. 
It  was  one  inch  larger  than  tbe  other  leg,  and 
the  joint,  on  moving,  produced  crepitation. 
Plaintiff  was  a  laboring  man,  about  40  years 
old.  and  in  robust  hoaltli  at  tbe  time  of  the 
accident.  Held  sutticient  to  sustain  a  verdict 
for  $5,000. 

Sherwood,  J.,  dlsiientinK. 

In  banc.  Appeal  from  circuit  court,  Jef- 
ferson county;  Frank  R.  Dearing,  Judge. 

Action  by  Bernard  Pauck  against  tbe  St. 
Louis  Dressed  Beef  &  Provision  Company 
for  injuries  received  while  in  the  employ  of 
defendant  From  a  Judgment  in  favor  of 
the  plaintiff  for  $5,000,  and  from  an  order 
denying  a  new  trial,  the  defendant  appeals. 
Affirmed. 

Given  Campbell,  for  appellant  Taylor  ft 
Taylor  and  Johnson,  Houts,  Marlatt  & 
Hawes,  for  respondeat 

BURGESS,  C.  J.  Tbla  Is  the  second  ap- 
peal In  this  case.  When  the  case  was  here 
before,  the  Judgment  was  reversed,  and  the 
canse  remanded  for  further  trial.  159  Mo. 
467,  61  &  W.  806.    After  the  case  w»s  soit 
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back  to  the  court  below,  tbe  venue  was 
changed  to  the  circuit  court  of  Jefferson 
county,  where,  upon  a  trial  had  to  tbe  court 
and  a  Jury  on  tbe  15th  day  of  May,  1001, 
plaintiff  recoTered  a  verdict  and  Judgment 
in  the  sum  of  $5,000,  from  which,  after  un- 
availing motion  to  set  the  verdict  aside  and 
for  a  new  trial,  defendant  brings  the  case 
to  tbls  court  by  appeal  for  review. 

Tbe  pleadings  are  substantially  tbe  same 
as  when  tbe  case  was  here  before,  although 
after  tbe  reversal  of  the  Judgment  and  be- 
fore the  trial  defendant  filed  an  amended 
answer. 

The  facts,  in  so  far  as  the  plaintiff's  case 
Is  concerned,  were  about  the  same  upon  tbe 
last  trial  as  upon  tbe  first  Defendant  con- 
tends, however,  that  plaintiff  failed  to  prove 
tbe  case  made  by  bis  petition,  and  that  tbe 
court  should  have  given  tbe  instruction  asked 
by  it  In  the  nature  of  a  demurrer  to  tbe  evi- 
dence after  It  had  all  been  Introduced.  The 
contention  is  that  tha:e  was  no  evidence  to 
justify  the  finding  of  the  Jury  that  the  par- 
ticular switch  where  the  accident  occurred 
was  out  of  order  at  the  time  of  the  accident, 
or  that  the  accident  was  caused  by  any  con- 
dition of  tbe  swltcdies  or  tracks.  The  case  of 
B>-me  V.  Eastmans  Co.,  27  App.  Dlv.  270,  50 
N.  Y.  Supp.  457,  Is  relied  upon  by  defendant 
aa  sustaining  this  contention;  and,  while  the 
facts  In  that  case  and  tbe  case  in  band  are 
similar  in  many  respects,  in  that  ca£e  there 
■were  two  men  in  charge  of  the  switches,  whose 
duty  It  was  to  make  tbe  connection  between 
the  track  on  the  floor  and  tbe  track  in  the 
elevator,  and  to  see  that  tbe  track  was  com- 
plete when  the  elevator  came  in  place.  Tbe 
accident  was  attributable  to  a  broken  wheel 
to  wUch  a  hook  was  attached,  upon  which 
tbe  beef  was  suspended  that  fell  upon  tbe 
plaintiff.  The  hook  and  wheel  were  adjust- 
ed bjr  plaintilTB  fellow  servants,  and  It  was 
held  that  "tbe  fact  that  tbe  bo<A  and  wheel 
were  used  when  they  should  not  have  been 
was  entirely  due  to  the  negligence  of  tbe 
employs  who  selected  this  particular  wheel 
for  use  upon  this  particular  occasion  in  ques- 
tion, and  that  negligence  was  the  negligence 
of  a  fellow  servant  of  tbe  plaintiff,  for  which 
the  defendant  was  not  liable.  The  burden 
of  proof  ia  upon  tbe  iriaintlff  to  show  that 
tbe  accident  was  caused  by  a  neglect  of  a 
duty  that  tbe  defendant  owed  to  tbe  plaintiff, 
and  the  evidence  clearly  established  that  the 
accident  was  caused  by  tbe  negligence  of  a 
fellow  servant  of  the  plaintiff,  for  which  tbe 
defendant  was  not  liable."  It  will  thus  be 
Heen  that  tbe  defendant  tax  that  case  was 
held  not  to  be  liable  for  the  injury  upon  tbe 
ground  that  it  was  caused  by  the  negligence 
of  a  fellow  servant,  while  in  the  case  In 
band  there  is  no  pretense  that  tbe  injury  was 
caused  otherwise  than  by  loose  and  defective 
machinery  or  appliances. 

As  to  wbetber  or  not  the  particular  switch 
where  the  accident  happened  was  out  of  or- 
der at  the  time  or  not,  and  that  plaintiff  was 


guilty  of  contributory  n^llgcuce,  were,  un- 
der ail  tbe  facts,  questions  for  tbe  consid- 
eration of  tbe  jury. 

In  tbe  former  opinion  we  ruled  that,  un- 
der the  evidence  as  it  then  was.  defendant 
did  not  assume  tbe  risk  incident  to  the  use 
of  tbe  machinery  used  by  him,  and  whether 
or  not  be  was  guilty  of  such  contributory 
negligence,  in  remaining  in  defendant's  em- 
ploy after  knowing  of  its  condition,  as  would 
bar  bis  recovery,  was,  under  the  circum- 
stance, a  question  of  fact  to  be  submitted  to 
the  Jury,  and  there  was  nothing  discloged  up- 
on the  trial  which  would  Justify  us  In  re- 
ceding from  that  ruling  or  to  change  our 
views  with  respect  thereto. 

A  point  is  made  on  tbe  action  of  the  court 
in  admitting  the  testimony  of  one  Goetling, 
a  witness  for  plaintiff,  as  to  tbe  condition  of 
tbe  switches  three  weeks  before  tbe  acci- 
dent, which  defendant  asserts  was  prejudi- 
cial, and  Introduced  Into  the  case  an  issue 
not  made  by  the  pleadings.  But  we  are  un- 
able to  ccmcur  in  this  view.  The  evidence 
was  clearly  admissible  for  the  purpose  of 
showing  that  defendant  had  notice  of  the 
condition  of  the  rail  before  tbe  accident. 
It  was  not  necessary  that  the  witness  should 
be  able  to  testify  to  tbe  condition  of  tbe 
switch  on  the  very  day  of  the  accident,  but 
within  a  reasonable  time  before  tbe  acci- 
dent was  competent.  It  would,  of  course, 
have  been  proper  for  defendant  to  show  that 
the  defect  had  been  removed  before  tbe  acci- 
dent happened.  Swadley  v.  Ballway  Co.,  11& 
Mo.  268,  24  8.  W.  140. 

We  are  unable  to  appreciate  the  criticisma 
on  the  instructions,  which  seem  to  us  to  be 
substantially  correct,  and  presented  tbe  case 
fairly  to  the  Jury. 

It  is  claimed  that  the  testimony  as  to  the 
extent  and  nature  of  plaintiff's  injuries  did 
not  warrant  the  amount  of  damages  for 
which  the  verdict  was  rendered.  Tbe  in. 
Jury  occurred  on  the  22d  day  of  June,  1804, 
at  which  time  plaintiff  was  about  40  years  of 
age,  and  Jn  robust  health,  never  having  been 
sick  but  once  in  many  years,  when  he  was 
ill  from  chilis  and  fever  for  a  short  time. 
The  trial  was  in  May,  1901,  about  7  years 
after  the  Injinr.  Plaintiffs  occupation  was 
that  of  a  day  laborer.  Both  bones  of  bis 
left  leg  w?re  fractured  about  two  inches 
above  the  ankle  Joint,  and  from  that  time  up 
to  the  time  of  the  trial  he  had  not  been  able 
to  work  more  than  a  week  at  a  time.  The 
leg  broke  out  about  a  year  after  the  accident, 
and  a  small  piece  of  bone  came  out.  The  leg 
continued  to  swell  up  and  ulcerate,  and, 
after  working,  pained  him  severely.  It  was 
one  inch  larger  than  tbe  other,  and  tbe  ankle 
Joint,  on  moving,  produced  a  barsh  sound, 
called  "crepitation."  Injury  permanent. 
The  verdict  was  approved  by  the  trial  court, 
and  should  not  be  Interfered  with  unless 
manifestly  the  result  of  passion  or  prejudice; 
and  as  there  is  no  way,  in  so  far  as  we  arc 
advised,  by  which  it  ^^^\^^(^^t^0«b|i(|;  a 
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Jury,  In  making  an  ezcesalTe  verdict,  were 
-controlled  by  Improper  influences.  It  can  only 
be  inferred  when  anch  verdict  la  so  out  of 
line  witli  reason  and  justice  as  to  shock  the 
conscience,  and  to  satisfy  the  unbiased  mind 
that  It  Is  not  the  result  of  an  impartial,  un- 
prejudiced, deliberative  body.  "To  justify 
such  an  Inference,  the  facts  and  circumstan- 
ces In  proof  ought  not  to  justify  any  other 
contention"  (HoUenbeck  v.  Railway  Co.,  141 
Mo.  97,  38  S.  W.  723,  41  S.  W.  887),  and  we 
-do  not  think  they  do  so  In  this  case. 

Finding  no  reversible  error  In  the  record, 
wc  affirm  the  judgment.  All  concur,  except 
SHERWOOD,  J.,  who  dissents. 


MIXNIER  V.  SEDALIA,  W.  &  S.  W.  RT.  CO. 

{Supreme  Court  of  Missoarl,  Division  No.  1. 

Feb.  19,  1902.) 

RAILROADS— MASTER  AND  SERVANT— DEATH 
BY  WRONGFUL,  ACT— USE  OP  STANDARD- 
GAUGE  CAR  ON  NARROW-OAUOB  TRUCKS- 
ASSUMPTION  OF  RISK— INSTRUCTIONS. 

1.  lu  an  action  by  the  personal  representa- 
tives of  a  locomotiTe  en^neer  alleged  to  have 
been  Icilled  through  negligent  defects  in  tiie 
condition  and  construction  of  his  train  and  the 
track,  an  iDStmction  that  deceased's  knowl- 
edge would  not  work  an  assumption  of  risk  un- 
less the  defects  were  so  obviously  dangerous 
as  to  threaten  immediate  injury,  andthat  an 
assumption  of  risk  could  not  be  predicated  if 
deceased,  notwithstanding  hia  knowledge  of 
the  defects,  supposed,  with  reason,  that  he 
could  safely  operate  the  traiu  by  the  use  of 
care  and  caution,  was  erroneous,  because  not 
fully  stating  the  law  as  to  the  assumption  of 
risk,  and  being  calculated  to  mislead  the  jury 
into  believing  that  the  deceased  only  assumed 
the  risk  if  the  danger  was  so  obvious  as  to 
threaten  immediate  injury. 

2.  In  an  action  by  the  personal  representa- 
tives of  a  locomotive  engineer  alleged  to  have 
been  killed  by  defects  in  his  train,  including, 
among  others,  the  use  of  a  wide-gauge  car 
mounted  on  narrow-gauge  trucks,  defendant 
requ"sted  an  instruction  that  deceased  assum- 
ed the  risk  if  he  knew  that  such  cars  had  prior 
to  that  date  been  adopted  as  a  part  of  tlie 
company's  car  equipment,  and  had  been  in 
repeated  and  ordinary  use.  The  instruction 
was  modified  by  adding  that  no  recovery  could 
be  had  on  account  of  the  use  of  the  car  if  the 
jury  believed  that  the  danger  was  so  obvious 
as  to  threaten  immediate  danger  to  the  em- 
ploye's while  in  the  exercise  of  ordinary  pru- 
dence and  cautiou.  Held,  that  the  modification 
was  erroneous,  because,  in  effect,  cliarging 
ttist  a  servant  only  assumes  such  risks  as 
threaten  immediate  danger,  and  disregarding 
the  general  rule  that  the  servant  assumes  the 
risks  ordinarily  incident  to  the  employment. 

3.  There  being  no  evidence  that  such  a  car 
wns  an  unsafe  appliance,  the  instruction  was 
further  vicious  as  beinc  without  foundation  in 
the   evidence. 

4.  A  complaint  In  an  action  for  negligently 
causing  the  death  of  a  locomotive  engineer  al- 
Ipced  negligence  in  the  use  of  a  standard- 
KAuge  car  mounted  on  narrow-gauge  trucks, 
and  in  the  overloading  of  such  car.  All  the 
persons  wlio  had  knowledge  of  the  facts  testi- 
fied that  the  car  was  not  overloaded,  the  only 
testimony  to  the  contrary  being  that  this  car 
swayed  more  than  the  narrow-gauge  cars  com- 
l)Osing  the  rest  of  the  train.  There  was  evi- 
dence that  the  car  in  question  and  other  simi- 
lar ones  had  been  used  on  defendant's  road  for 
some  time,   and   that  similar  cars   had   been 


used  on  certain  other  narrow-gange  railroads. 
and  there  was  no  showing  that  there  were 
other  narrow-gauge  railroads  in  existence  tii&n 
those  mentioned  in  the  testimony.  Held  to 
show  that  the  use  of  the  car  did  not  constitate 
negligence. 

Appeal  from  circuit  court,  Benton  county; 
W.  W.  Graves,  Judge. 

Action  by  Martha  M.  Minnler  ag:ainst  the 
Sedalla,  Warsaw  &  Southwestern  Railway 
Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

M.  L.  Clardy,  Wm.  S.  Shirk,  James  Hum- 
phrey, and  fl.  P.  Lay,  for  appellai),t.  Sangree 
&  LAmm  and  Montgomery  &  Montsomery, 
for  respondent 

HARSHAIiL,  J.  The  plaintiff  tecoyered  a 
Judgment  for  $5,000  damages  for  the  death 
of  her  husband  on  the  2d  of  November,  18»<. 
caused  by  an  accident  on  tlie  defendant's 
road  at  a  point  at>out  three  miles  north  of 
Warsaw.  Her  husband  was  the  engineer  of 
the  train.    The  defendant  appeals. 

The  negligence  charged  in  the  petition  Is: 
"First,  that  the  roadbed,  track,  ties,  bridges, 
and  trestles  were  out  of  repair,  and  were 
not  In  a  reasonably  safe  and  sound  condi- 
tion; second,  that  the  defendant  failed  to 
furnish  a  sufficient  number  of  competent 
brakemen  to  handle  the  train,  and  that  one 
of  those  employed  was  Incompetent,  unskill- 
ed, and  Inexperienced;  and,  third,  that  the 
defendant's  road  Is  a  narrow-gauge  roai!. 
three  feet  wide,  and  that  the  defendant  nei:- 
llgently  put  a  broad-gauge  car,  mounted  up- 
on narrow-gauge  trucks,  In  the  train,  heavily 
loaded,  so  that  the  same  was  top-heavy,  and 
that  said  car  would  not  adjust  Itself  to  the 
tracks  and  curve,  and  that  In  consequmce  of 
all  such  alleged  negligent  acts  the  broad- 
gauge  car,  so  mounted,  left  the  track  and 
became  derailed,  and  that  by  reason  of  the 
Insufficiency  and  Incompeteocy  of  the  brake- 
man  the  train  could  not  be  stopped  until  it 
was  on  a  trestle  or  bridge,  with  the  result 
that  the  top-heavy  broad-gauge  car  broke 
through  and  toppled  over,  pulling  the  said 
locomotive  with  It,"  and  killing  the  engineer, 
the  plalntlfTs  said  husband.  The  answer  Is  a 
general  denial,  except  as  to  the  ownMship 
of  the  road,  and  the  fact  that  the  plalntifTs 
husband  was  the  engineer,  and  a  special  plea 
of  assumption  of  risks,  among  which  was 
the  risk  that  caused  the  accident.  The  reply 
Is  a  general  denial. 

The  defendant  owna  a  narrow-gauge  rail- 
road running  from  Sedalla  to  Warsaw,  and 
the  deceased  had  been  employed  as  an  engi- 
neer on  the  road  for  quite  a  long  time  be- 
fore the  accident  The  train  In  question  con- 
sisted of  the  engine,  six  freight  cars  loaded 
with  merchandise,  a  baggage  car.  and  a  pas- 
senger car.  The  broad-gauge  car,  mounted 
on  the  narrow-gauge  trucks,  was  placed  next 
to  the  engine,  which  the  evidence  shows  was 
the  usual  and  proper  place  to  put  It  and  was 
loaded  to  within  six  on  eight  Inches  of  the 
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top  with  ahlngles.  The  accident  occurred 
at  a  bridge  or  trestle  about  three  miles  uortb 
of  Warsaw.  There  la  a  slight  curve  in  the 
road  Just  north  of  the  trestle,  and  a  down 
grade.  The  broad-gauge  car  was  sound,  well 
constructed,  and  had  been  In  use  on  the  road 
about  a  month  or  six  weeks  before  the  acci- 
dent. When  the  train  approached  the  tres- 
tle it  was  moving  slowly,  with  steam  abut 
otf,  and  under  good  control.  The  trestle  or 
bridge  was  about  three  hundred  feet  long. 
About  one  hundred  and  ten  or  fifteen  feet 
north  of  the  bridge  or  trestle  the  forward 
trucks  of  the  broad-gauge  car  jumped  off  the 
track.  The  rear  trucks  remained  on  the 
track.  This  caused  the  cars  behind  it  to  also 
leave  the  track.  The  train  ran  on,  the  for- 
ward trucks  of  the  broad-gauge  car  and  the 
trucks  of  the  other  cars  running  or  bumping 
on  the  cross-ties,  until  all  the  train  except 
tlie  passenger  car  was  on  the  bridge  or  tres- 
tle. Then  the  engineer  succeeded  In  bring- 
ing,the  train  to  a  full  stop.  When  this  was 
done  one  of  the  narrow-gauge  cars  about 
the  middle  of  the  train  toppled  over  and  fell 
off  the  the  bridge,  and  this  caused  the  cars 
behind  and  before  It  to  also  turn  over  alter- 
nately,—that  Is,  first  one  behind  It,  and  then 
one  in  front  of  it,— until  the  broad-gauge  car 
was  finally  affected,  and  It  then  turned  ovor 
and  fell  off  the  bridge,  and  dragged  the  en- 
gine over  with  It.  The  cars  fell  to  the  bot- 
tom of  the  ravine,  which  was  some  30  or  40 
feet  deep,  measured  from  the  top  of  the 
bridge.  Every  one  Jumped  off  and  escaped 
injury  except  the  engineer.  He  went  down 
with  the  engine  and  was  killed.  The  broad- 
gauge  car  was  numbered  1,001.  The  evi- 
dence as  to  the  condition  of  the  track  and 
the  trestle  Is  so  conflicting  as  to  leave  no 
doubt  that  the  witnesses  on  one  side  or  the 
other  committed  rank  perjury  In  describing 
It. 

Counsel  for  plaintiff  have  submitted  the 
following  epitome  of  what  their  witnesses 
swore  to: 

"For  Instance,  as  to' the  condition  of  the 
track:  First  The  evidence  clearly  shows 
that  at  a  point  three  or  four  feet,  at  least 
very  close,  to  the  place  where  the  trucks  of 
the  car  No.  1,001  Jumped  the  rail,  there  was 
a  low  Joint,  and  a  body  of  ties  so  decayed 
and  unsound  as  to  be  wholly  incapable  of 
supporting  the  rail;  that  at  this  point  the 
wheels  of  the  track  under  the  car  1,001 
mounted  the  rail,  and  ran  along  for  three  or 
four  feet  upon  the  ball  of  the  rail,  and  then 
fell  down  upon  the  ties.  From  this  point  up 
to  the  commencement  of  the  trestle,  which 
was  110  feet,  the  ties  were  put  in  about  25 
Inches  from  center  to  center,  and  this  would 
make  48  ties  between  these  two  points;  and 
some  witnesses  who  counted  the  ties  put  the 
number  at  48.  Other  witnesses  stated  the 
number  of  ties  between  these  points  was  45. 
The  great  balk  of  the  ties  between  these 
points  were  shown  by  our  witnesses  to  be 
rotten,  decayed,  and  doty.  Some  of  said 
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ties,  while  on  the  surface  appearing  all  right, 
were  a  mere  shell  and  rotten  on  the  inside, 
and  the  witnesses  estimated  the  number  of 
such  rotten  ties  In  said  110  feet  from  15  to 
29.  For  Instance,  Mr.  Gregg,  one  of  our  wit- 
nesses, puts  the  number  at  15.  Mr.  Allen 
puts  the  number  at  20.  Other  of  our  wit- 
nesses put  the  number  of  rotten  ties  from 
15  to  20,  while  of  defendant's  witnesses,  Mr. 
Harvey  puts  the  number  at  29,  and  other 
of  defendant's  witnesses  put  the  number  at 
from  four  to  five.  The  wheels  of  the  trucks 
crowded  the  ties  together,  cutting,  smashing, 
and  breaking  many  of  them.  On  the  day  of 
the  wreck,  as  soon  as  the  news  of  It  reached 
Warsaw,  a  great  number  of  people  came  out 
to  see  it.  Some  of  these  Interested  them- 
selves in  ascertaining  the  cause  of  the  wreck, 
and  In  examining  the  condition  of  the  track. 
They  found  this  low  Joint  and  rotten  ties  as 
stated.  Some  of  the  ties  that  were  left  In 
the  track  were  so  rotten  that  with  fingers 
and  toes  these  people  pulled  out  a  great  num- 
l>er  of  spikes.  One  witness  pulled  out  ten 
with  his  fingers.  Others  pulled  out  a  num- 
ber with  their  toes.  These  spikes  so  pulled 
out  were  remaining  In  the  ties  In  place  as 
originally  driven,  but  by  reason  of  the  rotten 
condition  of  the  ties  they  would  no't  bold  in 
the  ties,  and  could  be  removed  as  aforesaid. 
Even  after  the  track  bad  been  rebuilt  so 
trains  could  use  It,  other  witnesses  visited 
the  point,  and  one  witness  pulled  seventeen 
spikes  out  of  the  old  ties  remaining  In  place. 
In  the  manner  narrated  above,  and  other 
witnesses  saw  this  done.  In  short,  a  great 
number  of  "Witnesses  were  examined  as  to  . 
the  condition  of  this  track  north  of  the  tres- 
tle, and  their  testimony  is  uniformly  to  the 
effect  above,  and  showed  the  track  to  be  in  a 
deplorable  condition.  By  other  witnesses  it 
was  shown  that  the  track  north  of  the  tres- 
tle was  out  of  line;  the  rails  were  warped 
and  twisted  by  the  derailment;  and  the  evi- 
dence tended  to  show  that  when  the  car 
1,001  jumped  the  rail  this  derailed  other  cars 
of  the  train,  and  that  these  other  cars  fell 
over  the  trestle  when  the  train  had  come  to 
a  standstill. 

"Then,  again,  take  the  condition  of  the 
trestle:  Secoud.  The  trestle  was  apparently 
In  about  as  bad  condition  as  the  track.  The 
piling  which  supported  the  trestle  had  been 
put  In  in  1800,  and  many  of  them  were  rot- 
ten close  to  the  ground.  All  of  them  were 
more  or  less  rotten  and  Inaecnre.  The  away 
braces  were  broken  from  their  fastenings, 
and  were  shown  to  be  rotten  and  doty. 
The  spikea  which  held  them  in  their  place 
only  entered  the  piling  about  two  Inches, 
and  much  of  the  other  part  of  the  piling 
was  rotten.  The  guard  rail  on  top  was  un- 
sound and  rotten  in  many  places.  The  ties 
In  the  trestle  were  sawed  ties,  laid  about 
eight  Inches  apart,  and,  liad  they  been 
sound,  would  have  supported  the  train,  and, 
in  spite  of  the  derailment,  would  have  pre- 
vented it  pitching  over  the  trestle;  but  as 

Digitized  by  LjOOQIC 


1074 


66  SOUTHWESTERN  REPORTER. 


(Ma 


the  cars  went  oyer  It  tbe  ties  broke  in  two, 
on  aoconnt  of  their  rotten  condition.  Mr. 
Win.  F.  Steele,  who  was  an  employ^  of  the 
defendant,  stated  that  there  were  a  hun- 
dred rotten  ties  on  the  trestle  between  the 
place  where  the  locomoUye  left  the  trestle 
and  the  north  end  of  tbe  trestle.  The  uni- 
form testimony  of  a  great  host  of  the  plain- 
tiff's witnesses  wns  to  the  same  efCect  as  to 
ithe  rotten  and  unsafe  condition  of  the  tres- 
tle. At  the  point  lu  the  trestle  at  which  the 
first  car,  when  tbe  train  had  8t<q>ped,  fell 
to  the  ground,  there  were  shown  to  be  a  col- 
lection of  rotten  ties  in  the  trestle,  which 
broke  when  the  derailed  trucks  ran  upon 
them,  and,  after  swaying  backwards  and 
forwards  a  little,  went  over  the  side,  carry- 
ing with  it  the  balance  of  the  train  and  the 
locomotive." 

On  tbe  other  hand,  counsel  for  the  defend- 
ant have  Bubuiitted  the  following  analysis 
and  summary  of  tbe  testimony  in  respect  to 
the  track  and  the  bridge: 

"Tbe  accident  in  which  said  John  Min- 
nier  lost  his  life  was  occasioned  by  the 
wheels  under  the  forward  truck  of  car  1,001 
leiiving  the  rails  at  a  point  approaching  a 
liich  trestle.  The  wheels,  bumping  orer  the 
ties  on  the  trestle,  caused  the  car  to  sway 
from  side  to  side,  and  to  carry  it  over  the 
side  of  the  trestle,  and  to  pull  over  with  it 
the  engine  and  other  cars  standing  on  the 
trcfstle.  See  testimony  of  Conductor  Bass. 
See  olso  testimony  of  W.  L.  Price.  In  an 
attempt  to  account  for  the  wheels  of  the 
forward  truck  of  car  1,001  leaving  the  rails, 
the  plaintiff  offered  considerable  testimony 
as  to  tlie  condition  of  the  cross-ties  under 
the  i-nils  at  or  near  to  the  place  where  the 
derailment  occurred.  But  decayed  ties  in 
the  track  do  not  account  for  the  derailment 
The  only  part  of  the  train  derailed  was  tbe 
forward  truck  of  tbe  car  1,001.  There  were 
in  the  train,  besides  tbe  engine,  six  freight 
cars,  a  baggage  car,  and  coach.  The  engine 
and  tlie  seven  other  cars  ran  over  the  raits 
and  onto  the  trestle,  and  remained  on  the 
rails  until  pulled  off  by  the  car  next  to  the 
engine.  Even  tlie  wheels  under  the  rear 
truck  of  the  car  1,001  remained  upon  the 
rails  after  the  wheels  of  the  forward  truck 
were  running  over  tlie  ties  on  the  track  and 
on  the  bridge;  and  this  rear  truck,  with  sev- 
eral other  pair,  remained  on  the  rails  even 
after  the  car  bodies  had  been  pulled  off  the 
bridge.  See  testimony  of  Mr.  Inge.  Tbe 
'  Kiime  witness,  who  was  the  general  superin- 
ti'iident  of  the  road,  states  that  the  morning 
after  the  wreck  he  made  a  thorough  exam- 
ination of  the  track  at  the  place  of  derail- 
ment and  some  distance  beyond.  This  was 
iM'fore  any  repairs  hud  l>een  made  to  the 
track  after  the  wreck.  lie  made  an  exam- 
inn  tion  from'  the  north  end  of  tlie  trestle 
nltoiit  a  quarter  of  a  mile,  principally  along 
the  place  of  derailment,  Inspecting  the  rails, 
ties,  joints,  and  everything  In  connection 
with    It     Kxnmlned    the   fish   plates,   and 


found  them  in  proper  place;  and  bolts,  nnt$. 
and  nut  locks,  and  foond  them  in  perfect 
condition.  The  rails  were  not  disturbed  In 
any  way  where  the  derailment  occurred. 
Before  any  work  was  done  a  train  was  run 
over  it  He  further  states  <mi  seme  page 
that  he  measured  the  gauge  and  elevation  of 
the  track.  He  did  not  measiu«  the  curri.-. 
'That  is  only  a  slight  curve,  and  I  have  for- 
gotten the  degree  of  it  according  to  the 
three-foot  standard;  and  the  track  all  along 
there  was  In  perfect  gauge.  The  elevation 
of  the  outer  rail  was  from  one  and  a  half 
to  two  Inches  as  the  curve  was  runningr  intu 
a  tangent.'  Patrick  Curran,  section  fore- 
man, also  on  the  morning  after  the  wreck 
made  a  like  examination.  He  found  the 
Joints  in  secure  condition,  and  tbe  rails  in 
proper  gauge  and  line.  He  states  that  a 
train  passed  over  the  track  north  of  the 
trestle  where  tbe  derailment  occurred,  wltli- 
out  any  repairs.  This  witness  was  put  lu 
charge  of  the  repairs  to  the  track  north  of 
the  trestle  after  the  wreck,  and  he  describes 
what  repairs  were  made.  His  statemeat  in 
substance,  is  that  'I  imt  in,  I  think,  flye  or 
six  new  ties,  and  that  is  all  the  work  I  did 
on  It'  He  did  not  change  the  elevation  of 
tlte  rails;  nor  disturb  the  earth  at  all,  ex- 
cept where  new  ties  were  put  in.  The  new 
ties  were  put  in  close  to  the  trestle.  Five 
or  six  ties  partly  broken  by  wheels  passing 
over  them,— not  enough  to  prevent  the  train 
from  passing  over  them  with  perfect  safety. 
The  broken  ties  did  not  disturb  the  rails 
at  all.  James  Watts,  section  foreman  of  the 
section  .of  the  road  where  the  accident  oc- 
curred, was  at  the  scene  of  the  wreck  with- 
in an  hotur  after  it  occurred,  and  made  an 
examination  to  see  what  was  the  cause  of 
the  accident  His  testimony  is  substantially 
the  same  as  that  of  Patrick  Cnrran.  He  fur- 
ther states  that  the  condition  of  the  track 
near  the  trestle  where  the  accident  occurred 
was  good  and  well  maintained  before  the 
accident;  that.lt  was  under  his  care,  and 
he  went  over  it  every  day.  To  tlie  same  e.  - 
feet  as  to  condition  of  tbe  track  and  rails 
is  the  testimony  of  Paul  Beemer.  This  wit- 
ness made  the  examination  of  the  track  at 
the  place  of  the  accident  the  same  day  It 
occurred.  Also  the  testimony  of  Roben 
Beaty,  who  was  on  the  ground  within  two 
or  three  hoars  after  the  accident  and  exam- 
ined the  track.  The  rails  had  not  been  dis- 
turbed in  any  way,  that  he  saw.  Between 
the  point  of  derailment  and  the  trestle  he 
saw  one  rotten  tie,  and  several  broken  off  by 
the  wheels  running  over  them.  Joel  Gfaaney 
walked  over  and  looked  at  the  track  tbe 
next  morning  after  the  accident  He  states 
that  he  saw  no  worn  rails,  nor  any  looee 
rails,  nor  any  out  of  line.  W.  H.  Ryan  ex- 
amined the  track  at  the  same  place  the  same 
day,  and  shortly  after  the  accident  Speak- 
ing of  the  place  where  the  deraiiment  oc- 
curred, he  said  that  the  rails  were  not  dis- 
turbed or  moved,   jThiaf^r^lls  were  not  worn 
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or  battered.     Between  the  place  of  derall- 
urent  and  the  end  of  the  bridge  he  saw  not 
over  half  a  dozen  iiartially  decayed  ties.  He 
furtber  states  that  be  afterwards  used  the 
guard  rails  taken  from  the  south  side  of  the 
hridfre.  and   Mome  of  the  broken  cross-tics 
from   the  bridge;   that,  with  the  exception 
of  about  two  feet  of  gnard  rail,  the  timber 
was  sound.     W.  W.  De  JarnetJ;  a  witness, 
testified.  In  substance,  that  he  was  at  the 
scene  of  the  wreck  about  an  hour  after  it 
occurred.     His   testimony  corroborates  the 
foregoing.    Ira  Gill,  a  witness  for  the  plain- 
tiff, tcatifled  that  he  noticed  one  rail  in  tlie 
track  spread  out  half  an  inch.     He  Is  the 
only  witness  that  pretends  to  have  seen  a 
rail  spread,  though  many  others  examined 
the  track.  He  didn't  measure  the  gauge.  He  i 
Judged  witb  the  eye.  If  it  had  spread  enough 
to  let  the  wheels  of  one  truck  ofC,  it  Is  dltfl- 
('ult  to  see  why  the  rest  of  the  train  follow-  ! 
ing  the  derailed  truck  did  not  also  leare  the 
rails.    J.  W.  Bagby,  a  witness  for  plaintiff, 
examined  the  place  of  the  accident  the  same 
day,  and,  he  says,  with  some  care;   and  he 
states,    'I  think  the  rails  were  in  theii  nat- 
ural shape.    •    •    *•    He  didn't  see  any  in- 
dication of  displacement  of  the  rails.    An- 
other witness  for  plaintiff  (Wlngate)  testi- 
fied that  a  rail  was  turned  over  In  the  track. 
This  witness  and  the  witness  Gill  were  evi- 
dently zeroising  their  fanaginatlon  In  an  ef- 
fort to  divine  the  cause  of  the  derailment  of 
the  forward  truck  of  car  No.  1,001.     This 
last  theory  has  to  account  for  the  rest  of 
the  train  remaining  on  the  rails  while  in 
motion,  and  it  is  not  creditable  to'  the  In- 
genuity of  the  witness.    Fred  and  Ike  Trin- 
der,  brothers  of  the  plaintiff,  testified  that 
they  visited  the  place  of  the  accident  two 
days  after  It  occurred,  and  after  repairs  had 
been  made  to  tbe  track,  and  the  operation 
»f  regular  trains  had  been  resumed  between 
Sedalls  and  Warsaw.    These  witnesses  tes- 
tify to  having  found  a  Joint  three  or  four 
feet  from  the  point  where  the  wheels  of  the 
truck  mounted  the  rail  and  went  over  the 
ties,  under  which  there  was  a  rotten  tie,  af- 
fording no  support  to  the  rail;  that  the  Joint 
was  held  together  by  fi-sh  plates,  through 
which  there  was  but  one  bolt  to  hold  tbe 
fish  pliite.    On   orotis-exauiia.ttlon    tlie   last- 
named  wltnesB  testified:    'Q.  How  wide  was 
the  sipace'  where  you  saw  the  Joint,— 3,  4,  or 
.">  feet  north  of  tlie  point  of  derailment  of  the 
<<*>r,  where  the  Joint  had  no  support  from. 
the  ties?    A.  I  should  say  from  fifty  to  six- 
ty inches.*    The  witness  Watts  testifies  that 
he  mensiu-ed  the  distance  from  the  north 
t'Dd  of  the  trestle  to  the  point  where  the 
wheels  left  the  rails,  which  was  110  feet; 
Also  the  distance  from  the  latter  point  to  the 
next  Joint  north,   which  was  twelve  feet 
See,  to  the  same  effect,  testimony  of  Patrick 
<'iirran.     In  addition,  Mr.  Kohwer.  a  civil 
engineer,  testifies  that  the  effect  on  the  en- 
slne  passing  over  such  a  Joint  as  that  de- 
scribed by  tbe  Ti-lnders  would  be  to  cause 


It  to  swing  bver.  'That  would  be  the  nat- 
ural consequence  of  bending  tlic  rail.  If  the 
rail  bent,  It  wonld  swing  the  engine  over.' 
It  wonld  have  been  exceedingly  singular,  if 
such  a  gap  existed  in  the  track,  it  would 
have  eluded  the  search  of  so  many  others 
who  made  examinations,  and  those  who  re- 
paired the  track  before  the  Trinders  came 
there,  and  that  the  engines  and  trains  should 
still  continue  to  pass  over  it  safely,  and,  so 
far  as  It  appears,  without  the  engineers  or 
other  employes  on  the  trains  being  sensible 
of  its  existence.  It  was  sbown  by  tbe  testi- 
mony of  Superintendent  Inge  that  he  was 
in  the  babit  of  going  over  tbe  road  three 
times  a  week,  and  sometimes  every  day. 
Part  of  the  time  he  rode  on  the  engine  and 
on  the  rear  end  of  the  coach,  and,  from  ex- 
perience, could  easily  tell  if  there  was  a 
loose  Joint.  He  went  over  the  track  the  day 
before  tbe  accident  from  Seduiia  to  Wai<- 
saw  and  back.  He  states  that  no  such  loose 
Joint  as  that  described  by  the  Trinders  ex- 
isted there;  that,  if  it  had,  it  would  have 
beMi  Impossible  for  him  not  to  have  seen  It" 
In  respect  to  the  charge  of  ovwloadlng  the 
broad-gauge  car,  the  plaiutlfl  Introduced  sev- 
eral witnesses  who  testified  that  the  car 
swayed  more  than  the  narrow-gauge  car; 
but  none  of  them  attempted  to  say  that  the 
car  was  ov^loaded,  or  to  qualify  themselves 
to  give  an  opinion  on  that  question.  On  tbe 
other  hand,  tbe  defendant  introduced  testi- 
mony showing  that  the  car  was  not  overload- 
ed. The  plaintiff  admits  that  the  charge 
that  iheti  were  not  enough  brakemen  on  the 
train  is  not  siLitained  by  the  proof,  but  still 
insists  that  the  evidence  showed  that  one  of 
the  brakeuien  was  incomx)etent.  The  defend- 
ant contends  that  the  evidence  falls  to  show 
this.  Toudiing  the  charge  that  the  defend- 
ant was  negligent  in  pulling  the  broad-gauge 
car,  mounted  on  narrow-gauge  trucks,  in  the 
train,  or  in  using  it  on  a  narrow-gauge  road, 
tbe  plaintiff  introduced  no  evidence  whatev- 
er. On  tbe  other  hand,  the  defendant  show- 
ed by  the  testimony  of  Herman  J.  Smith,  Us 
foreman  of  car  repahrs  in  its  shops  in  St. 
Louis,  who  built  this  car,  that  such  a  car,  on 
such  a  road,  was  standard  built  and  snfe. 
The  defendant  also  showed  by  conductors, 
superintendents,  engineers,  master  mechanics, 
and  superintendents  on  the  Burlington  & 
Western  and  Burlington  &  Northwestern 
Bailroads,  in  Iowa,  and  on  the  Denver  & 
Rio  Grande  Railroad,  in  Colorado,  which  are 
narrow-gauge  railroads,  that  it  Is  the  uni- 
form practice  on  those  roads  to  transfer 
brond-gauge  ears  to  narrow-gouge  trucks, 
and  to  run  tlieui  over  those  narrow-gauge 
roads,  and  that  experience  has  proved  that  It 
can  be  safely  done,  even  when  such  cars  are 
loaded  with  from  30,000  to  60,000  pounds. 
and  are  run  at  a  speed  of  from  18  to  23  niilen 
an  hour.  The  plaintiff  contends,  however, 
that  the  experience  and  practice  on  these  two 
narrow-gauge  roads  does  not  establish  a  cus- 
tom on  all  the   uaTto^"8***6e  poada  In   tbe 
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United  States  (no  other  narrow-gauge  roads 
are  shown  by  the  record  In  this  case  to  be 
in  operation  In  the  United  States),  and  that 
the  plaintiff  Is  only  bound  by  a  custom  which 
has  become  uniform  among  all  narrow-gauge 
roads,  and,  moreover,  that  the  deceased  Is 
not  shown  to  have  known  of  any  such  cus- 
tom, nor  even  that  the  defendant  had  Intro- 
duced the  car  as  a  part  of  its  Tolling  stock, 
nor  yet  that  the  deceased  knew  that  this  car 
constituted  a  part  of  the  train  he  was  en- 
gineer of.  This  car  was  8  feet  5  inches  wide, 
27  feet  6  inches  long,  and  about  7  feet  high. 
A  standard-gauge  (or  broad-gauge)  car  is  34 
to  45  feet  long,  9  feet  wide,  and  about  11 
feet  high.  The  record  does  not  disclose  the 
exact  size  of  a  narrow-gauge  car.  The  in- 
structions given  and  refused  will  be  consid- 
ed  hereinafter. 

It  is  the  duty  of  the  master  to  furnish  to 
the  servant  a  reasonably  safe  place  and  rea- 
sonably safe  machinery  and  appliances  In 
which  and  with  which  to  do  the  master's 
work.  Tabler  v.  Raih-oad  C!o.,  83  Mo.  79,  5 
S.  W.  810;  Grattls  v.  RaUroad  Co.,  153  Mo. 
403,  55  S.  W.  108,  48  L.  R.  A.  399,  77  Am. 
St  Rep.  721.  "It  is  not  the  duty  of  the  mas- 
ter to  furnish  any  particular  kind  of  tools, 
implements,  or  appliances.  His  duty  in  this 
respect  is  to  use  ordinary  care  and  diligence 
in  selecting  and  furnishing  safe  and  suitable 
tools  and  implements.  No  Inference  of  neg- 
ligence can  arise  from  evidence  which  shows 
that  the  implement  was  such  as  is  ordinarily 
used  for  like  purposes  by  persons  engaged  In 
the  same  kind  of  business."  This  terse  state- 
ment of  the  rule  was  announced  by  Black, 
J.,  in  Bohn  v.  Railway  Co.,  106  Mo.,  loc  elt. 
433,  17  8.  W.  581.  This  court,  in  banc,  speak- 
ing through  Sherwood,  J.,  in  Steinhauser  t. 
Spraui,  127  Mo.,  loc  cit.  662,  28  S.  W.  625, 
30  S.  W.  102.  27  li.  R.  A.  441,  said:  "It  Is 
well-settled  law  that  an  employer  is  not 
l>ound  to  furnish  his  employes  the  safest 
known  appliances,  tools,  or  machinery,  the 
Litest  approved  patterns  of  tools  and  hn- 
provements  therein,  etc.;  nor  does  he  ren- 
der himself  liable  by  failing  to  discard  tools 
or  appliances  which  are  not  such,  and  to  sup- 
ply their  places  with  those  which  are  more 
!<afe.  2  Thomp.  Xeg.  p.  983;  Blanton  v. 
Dold,  100  Mo.  64.  18  S.  W.  1149."  The  serv- 
ant, in  entering  the  service  of  the  master, 
assumes  the  risks  that  ordinarily  and  usually 
are  incident  to  the  business  being  conducted 
by  the  master,  and  his  wages  include  com- 
pensation for  injuries  received  from  such 
risks.  In  Bradley  v.  Railway  Co.,  188  Mo., 
loc.  cit.  302,  89  S.  W.  765,  this  court,  per 
Mncfarlane,  J.,  said;  "It  is  equally  well  set- 
tled that  a  master  can  conduct  his  business 
in  his  own  way,  and  the  servant,  knowing  the 
'  hazards  of  his  employment  as  the  business 
is  conducted,  impliedly  waives  the  right  to 
compensation  for  injuries  resulting  from 
causes  Incident  thereto,  though  a  different 
method  of  conducting  the  business  would 
have  bten  less  dangerous."    To  the  same  ef- 


fect is  Jackson  v.  Railway  Co.,  104  Mo.  44S. 
16  S.  W.  413.  It  is  also  the  law,  not  only 
in  this  state,  but  almost  universally,  that  if 
the  master  fails  in  his  duty  to  bis  servant 
to  furnish  safe  appliances,  and  if  the  sen- 
ant  knows,  or  by  the  exercise  of  ordinary 
care  could  know,  that  the  appliances  famish- 
ed are  not  altogether  or  reasonably  safe,  the 
servant  is  not  obliged  to  refuse  to  use  the  ap- 
pliances, or  quit  the  service  of  the  master,  if 
he  reasonably  believes  that  by  the  exerciisp 
of  proper  care  and  caution  he  can  safely  a<e 
the  appliances  notwithstanding  they  are  not 
80  reasonably  safe;  and  if  he  does  use  them, 
and  exercises  such  care  and  caution,  and  is 
injured,  the  servant  does  not  waive  hia  right 
to  compensation  for  injuries  received  in  con- 
sequence, nor  is  he  guilty  of  contrlbntory 
negligence.  But  If  the  appliance  is  obviously 
so  dangerous  that  it  cannot  be  safely  used, 
even  with  care  or  caution,  or,  oa  it  is  some- 
times said,  if  the  danger  of  using  It  is  patent, 
or  such  as  to  threaten  immediate  injury,  then 
the  servant  is  guilty  of  contributory  negli- 
gence if  he  uses  it,  and  the  master  Is  not 
liable,  notwithstanding  his  prior  fallnre  of 
duty.  Huhn  v.  RaUway  Co.,  92  Mo.  447,  4 
S.  W.  937;  Soeder  v.  Railway  Co.,  100  Mo., 
loc.  cit  681,  13  S.  W.  714.  18  Am.  St  Rep. 
724;  HoUorau  y.  Foundry  Co.,  133  Mo.,  loc. 
cit  476,  35  S.  W.  260. 

These  settled  principles  of  law  are  again 
announced  as  a  predicate  for  the  determina- 
tion of  the  principal  contention  of  the  de- 
fendant on  this  appeal,— that  the  second  in- 
struction given  for  the  plaintiff  is  erroneous, 
and  also  that  the  court  erred  In  modifying 
the  thirteenth  Instruction  asked  by  the  de- 
fendant.    Those  instructions  are  as  follows: 

"Second  [given  for  plaintiff].  The  court  in- 
structs the  Jury  that  although  you  may  t)e- 
lleve  from  the  evidence  that  the  said  John 
Minnier  knew  of  the  alleged  defects  and  in- 
Bufflciencles  In  the  ties,  roadbed,  tra.dc,  and 
trestle,  and  of  the  alleged  condition,  size,  and 
weight  of  said  car  No.  1,001,  and  of  the  al- 
leged manner  in  which  It  was  loaded,  and  of 
the  alleged  incompetency  and  unskillfulness 
of  one  of  said  brakemen,  all  as  fully  referred 
to  and  mentioned  in  the  foregoing  instruc- 
tion, yet  such  knowledge  and  Information  on 
the  part  of  said  Minnier  does  not  prevent  or 
bar  the  right  of  the  plaintiff  to  recov»  in 
this  case,  unless  you  further  find  that  the 
alleged  defects  and  insufflciencies  were  so 
obviously  dangerous  as  to  threaten  immedi- 
ate injury  to  the  employes  and  operators  on 
said  train  at  the  time  and  place  and  nndar 
the  conditions  existing  at  the  time  of  the  ac- 
cident: and  if  you  find  said  defects  and  in- 
sufflciencies did  exist  as  explained  to  you  in 
the  other  instruction,  and  were  the  direct 
cause  of  the  accident,  and  were  known,  or 
by  the  exercise  of  ordinary  care  could  have 
been  known,  to  the  defendant  and  the  said 
John  Minnier,  notwithstanding  his  knowl- 
edge thereof,  supposed,  and  had  good  reason 
to  suppose,  that  he  could  safely  operate  said 
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train  by  the  nse  of  care  and  caatlon,  and 
tbat  lie  did  use  all  the  care  and  caution  In- 
cident to  the  condition  In  -which  he  was  ida- 
ced  at  the  time,  yonr  yerdlct  and  finding 
must  be  for  the  plaintiff." 

"Thirteenth  [asked  by  defendant,  and  mod- 
ified by  the  court  by  adding  the  words  In  ital- 
ics]. If  John  Mlnnicr  knew,  or  by  the  exer- 
cise of  ordinary  care  might  haye  known, 
tbat  standard-gauge  car  bodies,  one  or  more, 
were  In,  and  constituted  a  part  of,  the  train 
which  he  operated  as  engineer  on  the  2d  day 
of  NoTember,  1897,  over  the  defendant's  rall- 
i-ond.  and  that  such  cars  on  narrow-gauge 
trucks  had  been  prior  to  tbat  date  adopted 
by  the  defendant's  company  as  a  part  of  Its 
oar  equipment  and  had  been  In  repeated  and 
ordinary  use  on  defendant's  said  railroad  for 
thirty  days  or  more  prior  to  said  date,  and 
the  said  John  Minnler  remained  In  the  serv- 
ices of  the  defendant,  he  accepted  and  took 
upon  himself  whatever  risk  pertained  to  the 
operation  of  that  class  of  cars,  and  if  the 
Jury  Shonid  believe  from  the  evidence  tliat 
the  accident  was  caused  by  such  a  car  be- 
coming derailed  by  reason  of  such  cars  be- 
ing less  safe  to  operate  over  narrow-gauge 
roads  than  ordinary  narrow-gauge  cars,  the 
plaintiff  cannot  recover,  on  account  of  the 
■use  of  said  car,  if  the  jury  believe  that  tJie 
danger,  if  any,  arising  from  the  use  of  said 
car,  teas  to  obvious  as  to  threaten  immediate 
injury  to  the  employes  and  operators  of  said 
train,  in  the  exercise  of  ordinary  prudence 
and  caution  at  the  time  and  place  and  under 
the  conditions  existing  at  the  time  of  the  ac- 
cident." 

It  will  be  observed  that  the  InBtmctlon 
given  for  the  plaintiff  treats  of  defects  and 
Insufficiencies  in  the  ties,  roadbed,  track,  and 
trestle,  as  well  as  of  the  alleged  condition, 
size,  and  weight  of  the  car  No.  1,001,  and  of 
the  alleged  manner  In  which  it  was  loaded, 
and  also  of  the  alleged  Incompetency  and  un- 
skillfulness  of  one  of  the  brakemen,  Combin- 
ing in  this  respect  the  several  acts  of  neg- 
ligence charged  in  the  petition,  while  the  in- 
struction asked  by  the  defendant  refers  only 
to  the  liability  or  excusabillty  of  the  defend- 
ant for  Its  nse  of  the  broad-gauge  car  mount- 
ed on  the  narrow-gauge  trucks.  The  irialn- 
tiff's  Instruction  says  nothing  directly  about 
the  assumption  by  the  decedent  of  the  risks 
ordinarily  incident  to  the  employment  but 
leaves  tbat  feature  of  the  case  to  be  Implied 
from  the  declaration  of  law  that  the  knowl- 
edge of  these  defects  by  the  deceased  does 
not  bar  the  plaintiff's  recovery,  unless  the 
defects  were  so  obviously  dangerous  as  to 
threaten  immediate  injury.  Whereas  the  in- 
struction as  asked  by  the  defendant  Implied- 
ly instmcts  the  Jury  that  the  defendant  had 
a  right  to  Introduce  the  broad-gauge  car  as 
a  part  of  its  appliances,  even  if  it  was  more 
dangerous  than  the  narrow-gauge  cars  previ- 
ously in  use:  and  if  the  deceased  knew  it 
was  H>  Introduced,  and  remained  In  the  de- 


fendant's service,  the  Instruction  directly  told 
the  Jury  he  assumed  the  Increased  risks  in- 
cident to  such  use.  The  modification  of  this 
instmctlon  by  the  court  tells  the  Jury  that 
the  deceased  did  not  assume  such  increased 
risk  unless  the  danger  arising  from  the  use 
of  such  car  was  so  obvious  as  to  threaten 
immediate  injury,  even  though  the  car  was 
handled  with  prudence  and  caution.  The 
vice  of  the  plaintiiTs  instruction  is  that  it 
did  not  fully  state  the  law  as  to  the  assump- 
tion of  risks,  and  was  calculated  to  mislead 
the  Jury  into  believing  that  the  deceased 
only  assumed  the  risk  if  the  danger  was  so 
obvious  as  to  threat«i  immediate  injury. 
And  the  modlflcation  of  the  defendant's  in- 
struction would  have  strengthened  the  im- 
pression of  the  Jury  that  this  was  the  true 
meaning  of  the  plaintiff's  instruction,  be- 
cause that  modlflcation  told  the  Jury  that 
the  deceased  did  not  assume  the  risk  un- 
less It  was  so  obvious  as  to  threaten  imme- 
diate injury,  even  though  the  car  was  used 
with  ordinary  prudence  and  caution.  This 
was  manifestly  the  theory  of  the  law  upou 
which  the  trial  court  proceeded,  and  that  the- 
ory Is  not  the  law.  In  the  first  place,  there 
is  absolutely  no  evidence  In  this  case  that  a 
broad-gauge  car  mounted  upon  narrow-gauge 
trucks  is  an  unsafe  appliance  for  a  railroad 
to  use.  On  the  contrary,  all  the  evidence  in 
the  case  is  that  aach  a  car  Is  not  only  safe, 
but  that  It  is  used  on  all  the  other  narrow- 
gauge  roads  tbat  the  evidence  discloses  are 
In  existence.  So  that  there  is  no  foundation 
whatever  to  support  the  charge  that  such 
use  of  such  car  was  negligence,  and  as  there 
was  no  evidence  of  any  such  negligence,  but 
the  evidence  is  Just  the  contrary,  there  was 
nothing  to  base  such  an  instmctlon  upon,  so 
far  as  the  use  of  the  car  is  concerned.  In  ad- 
dition, there  is  nothing  In  the  case  which  Jus- 
tified the  Instruction  as  to  obvious  danger 
threatening  immediate  injury,  so  far  as  the 
car  was  concerned;  and  therefore  so  much 
of  the  plaintiff's  instruction  No.  2  (and  the 
same  is  true  as  to  plaintiff's  tastmctlon  No. 
1)  as  refers  to  such  obvious  danger  is  erro- 
neous, and  the  whole  of  the  modification  of 
the  defendant's  Instruction  is  without  any 
fact  in  the  case  to  rest  upon.  Moreover,  the 
effect  of  the  modification  of  the  defendant's 
Instruction  is  to  tell  the  Jury  tbat  a  servant 
only  assumes  such  risks  as  are  so  obviously 
dangerous  as  to  threaten  immediate  injury. 
This  is  not  the  whole  law  on  the  subject 
and,  stated  In  this  way,  it  is  not  the  law 
at  all.  For  It  overlooks  the  rule  that  the 
servant  assumes  the  risks  ordinarily  and  usu- 
ally incident  to  the  employment  It  calls  at- 
tention to  the  exception  to  this  rule,  but  does 
not  state  the  rule;  and,  stated  as  these  in- 
structions put  it,  it  makes  the  exception  to 
the  rule  the  rule  Itself.  Both  of  these  in- 
■tructlons,  as  given,  were  erroneous. 

There  Is  likewise  no  evidence  that  this 
car  was  overloaded.  All  the  direct  testimony 
of  all  the  persons  who  had  any  knowledge  of 
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the  facts,  or  who  quullfled  tbemselTea  to 
apeak  on  the  subject,  is  that  the  car  was  not 
overloaded;  and  the  ouly  testimony  to  the 
contrary  Is  that  this  car  swayed  more  than 
the  narrow-gauge  cars,  and  from  this  it  is 
argued  that  the  overloading  caused  the  sway- 
ing. This,  however.  Is  only  argument  or  de- 
duction, and  is  not  a  statement  of  a  fact  by 
any  person  possessing  knowledge  of  the  fact, 
or  competent  to  draw  a  deduction. 

Counsel  hare  pointed  out  no  testimony  sup- 
porting the  charge  that  one  of  the  brakemen 
was  Incompetent,  unskilled,  or  inexperienced, 
and  therefore  that  element  may  be  eliminat- 
ed from  the  consideration  of  this  case. 

The  only  case  like  the  case  at  bar  that  the 
great  industry  and  marked  ability  of  coun- 
sel has  discovered  is  Titus  v.  Railroad  Co., 
136  Pa.  ei8,  20  Atl.  517,  20  Am.  St.  Rep. 
944.  The  negligence  charged  in  that  case 
iraa  placing  the  body  of  a  broad-gauge  car 
upon  the  narrow-gauge  trucks,  used  on  the 
narrow-gauge  railroad  of  the  defendant,  and 
that  said  car  was  so  heavily  loaded  as  to  be 
top-heavy  (allegations  similar  to  this  case), 
and  tlte  further  act  of  negligence  in  using  on 
said  car  an  unsafe  appliance  for  fastening 
the  body  of  the  car  to  the  truclcs  (an  ele- 
ment not  pireseut  in  this  case).  The  trial  de- 
veloped the  fact  that  "while  on  its  way  to 
Bradford,  on  the  day  given,  the  train  was 
passing  around  a  curve,  at  the  rate  of  seven 
to  ten  miles  an  hour,  when  car  41,036  [the 
broad-gauge  car  <m  the  narrow-gauge  trucks] 
was  observed  to  sway  from  side  to  side  and 
afterwards  to  run  as  if  off  the  rails,"  and 
then  the  ear  tinned  over,  and  the  plalutiCTs 
son,  a  brakemau  on  the  train,  was  killed. 
The  siQ>reme  court  of  that  state  held  that 
there  was  no  negligence  shown,  and  re- 
versed the  Judgmmt  recovered  in  the  trial 
court  by  the  plaintiff,  without  remanding  the 
cause.  In  the  course  of  the  opinion,  Mr. 
Justice  Mitchell  aald:  "We  have  examined 
all  the  testimony  carefully,  and  fail  to  And 
any  evidence  of  defendant's  negligence.  The 
negligouoe  declared  upon  Is  the  placing  of  a 
broad-gauge  car  upon  a  narrow-gauge  truck, 
and  the  vse  of  'an  unsafe  and  not  the  best 
appliance,  to  wit,  the  flat  center  plate,'  or, 
as  expressed  by  the  learned  Judge  In  his 
charge,  In  uskig  on  the  narrow-gange  road 
the  standard  car  bodies,  and  particularly  the 
New  York,  Pennsylvania  &  Ohio  car  body  de- 
scribed by  the  witnesses.  But  the  whole  evi- 
dence, of  plaintiff's  witnesses  as  well  as  of 
defendant's,  shows  that  the  shifting  of 
broad-gauge  or  standard  car  bodies  onto 
narrow-gauge  trucks  for  transportation  Is  a 
regular  part  of  the  buslnesB  of  nai-row- 
gau^e  railroads,  and  the  plaintiff's  evidence 
uiiikes  no  attempt  to  show  that  the  way  In 
which  it  was  done  here  was  either  danger- 
ous or  unusual.  Halenaan  says  the  majority 
of  the  bearings  fit,  and  those  that  do  not 
have  hard-wood  blocks  put  under  tliem,  and 
the  blocks  are  fastened  with  telegraph  wire; 
and  he  was  not  positive  but  tliat  some  were 


bolted  on.    The  particular  car  oomplaiBed  of 
was  blocked  and  wirtHl.     Cazely  and  Uict- 
mond  say  it  was  the  custom  to  haul  tfaet>e 
broad-gauge  cars  on  tlie  narrow-gauge  tnickis, 
though  most  of  the  broad-gauge  were  Eri-> 
care,  of  a  somewhat  different  constmctiun: 
and  SIoiTis  says  the  car  in  question  was  pot 
on  a  Hays  truck,  fitted  for  carrying  stand- 
ard-gauge cars  on  a  narrow-gauge  road,  au'l 
that  this  particiUar  kind  of  Nypauo  car  m-as 
so  hauled  quite  often.    These  are  plaintiff's 
own  witnesses,  and  none  of  them  say  the 
practice   was   dangerous.     The  nearest  ap- 
proach to  such  testimony  is  by  Morris,  who 
says  he  'had  his  doubts.'    But  even  if  the 
practice  had  been  shown  to  be  dangerous, 
that  would  not  show  It  to  be   negligent. 
Some  employments  are  essentially   hazard- 
ous, as  said  by  our  Brother  Green,  in  Rail- 
way Co.  V.  Husson,  IW  Pa.  1,  47  Am.  Rep. 
G90,  of  coupling  railway  cars;   and  it  by  no 
means  follows  that  an  employer  Is  liable  'be- 
cause a  particular  accident  might  have  been 
prevented  by  some  special  device  or  precau- 
tion not  in  common  use.'    All  the  cases  agree 
that  the  master  Is  not  bound  to  use  the  new- 
est and  best  appliances.    He  performs  bis  du- 
ty when  he  furnishes  those  of  ordinary  cliar- 
acter  and  reasonable  safety,  and  the  former 
Is  the  test  of  the  latter;    for,  in  regard  to 
the  style,  implement,  or  nature  of  the  modi' 
of   performance   of   any   work,    'reasonably 
safe'  means  safe  according  to  the  usages, 
hnblts,  and  ordinary  risks  of  the  business. 
Absolute  safety  Is  unattainable,  and  employ- 
ers are  not  insurers.    They  are  liable  for  tiie 
consequences,  not  of  danger,  bnt  of  n^li- 
gence;   and  the  unbending  test  of  negligence 
in  methods,  machinery,  and  appHancee  is  the 
ordinary  nsage  of  the  business.    No  man  is 
held  by  law  to  a  higtier  degree  of  skin  tlian 
the  fair  average  of  his  profession  or  trade, 
and  the  standard  of  due  care  is  the  eendoct 
of  tlie  average  prudent  man.     Tbe  test  of 
negllgeiMie  in  employers  is  ttie  same,   and. 
however   strongly   they   may  be  convinced 
that  there  is  a  better  »r  leas  dangerous  way, 
no  jury  can  be  permitted  to  say  that  the 
usnal  and  ordinary  way  commonly  adopted 
by  those  in  the  same  bneiness  is  a  negligent 
way,  for  which  liability  shall  be  imposed. 
Juries   must  necessarily   determine    the   re- 
sponslblilty  of  individual  conduct,  bnt  they 
cannot  be  allowed  to  set  up  a  standard  which 
shall,  in  effect,  dictate  the  customs  or  con- 
trol the  busineBS  of  the  commnnity." 

The  use  of  this  car,  under  the  facts  as  dis- 
etosed  by  this  record,  cannot  be  said  to  con- 
stitute negligence.  This  leaves  only  the 
avorments  and  proofs  as  to  the  conditioa 
of  the  track,  etc.  The  testimony  is  as  cou- 
flictlng  as  it  is  possible  for  witneaaea  to  saake 
It  TUb  court  would  not  disturb  tbe  finding 
of  the  jnry  under  such  conditions  if  tbe  fury 
had  been  property  instroeted.  If  the  testi- 
mony of  tiie  plaiirtiff'B  witnesses  is  true,  it 
is  incomprehensible  how  any  train  coold  ever 
have   passed   safely   over   thia  road.     Tet 
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traina,  Indndlng  this  broad-gauge  car,  bad 
passed  over  It  in  safety  many  times  during 
tbe  30  days  immediately  preceding  the  acol- 
<leut.  If  the  spreading  of  the  rail  half  an 
inch  cansed  the  front  trucks  of  this  car  to 
U'iive  the  traclcs,  or  If  it  was  caused  by  a  low 
or  loose  joint,  it  is  hard  to  understand  why 
the  rear  trucics  of  this  car  did  not  also  leave 
the  track,  and  also  why  the  engine  did  not 
leave  the  track.  If  there  were,  as  many  rot- 
t(-u  cross-ties  as  the  plaintiff's  evidence 
shows  between  tbe  point  this  car  left  the 
track,  110  or  115  feet  north  of  tbe  trestle, 
and  the  point  on  the  trestle  where  tbe  car 
stopped,  it  is  hard  to  understand  wby  tbia 
car  did  not  sooner  turn  over,  for  it  was  tbe 
last  freight  car  to  turn  over,  and  ran  about 
300  feet  with  the  forward  trucks  on  the 
cross-ties,  and  did  not  turn  over  until  It  was 
dragged  over  by  the  narrow-gauge  cars  in 
Its  rear.  On  the  other  band,  if  the  testimo- 
ny of  the  defendant's  witnesses  as  to  the 
condition  of  the  track,  etc.,  Is  true,  then  it 
is  bard  to  comprehend  why  this  car  left  the 
trncjc  at  all.  These,  however,  are  problems 
the  law  leaves  to  the  Jury  to  solve,  and  It  la 
not  the  practice  of  this  court  to  interfere 
with  the  verdict  under  such  conditions. 

For  the  error  in  giving  the  plaintiffs  sec- 
ond (and  first)  instruction,  and  in  modifying 
the  defendant's  thirteenth  instruction,  herein- 
Itefore  pointed  out,  the  Judgment  of  tbe  cir- 
cuit court  is  reversed,  and  tbe  cause  re- 
manded for  further  trial  in  conformity  here- 
with.   All  concur. 


OUONDSa?  T.  HIINDBESON,  Judge,  at  al. 
<Snpreme  Court  of  Missouri.   Feb.  1&,  1902.) 

LBTTBRS  OF  ADUIMISTRATION— BBVOOATION— 
APPEAL  —  EFFECT  AS  StJPBRSEDEAS  —  PRO- 
HIBITION OF  FURTHER  PROOBBDINOS. 

1.  Rev.  St.  1809,  {  278,  eonters  the  right  of 
Appeal,  among  other  cases,  from  au  order  re- 
voking letters  of  administration.  Section  2S1 
requires  the  appellant  to  give  au  approved 
liond  to  prosecute  the  appeal,  and  pay  all 
()«bt8,  damages,  and  coats  that  may  be  ad- 
judged aicainst  him.  Section  28&  provides  that 
fin  tbe  filing  of  an  affidavit  and  bond,  and  the 
tatter's  approval,  an  appeal  shall  be  granted, 
but  shall  not  operate  as  a  supersedeas  on  any 
other  matter  relating  to  the  administration  of 
the  estate,  except  that  frgm  which  the  appeal 
is  specially  taken.  Section  284  provides  for 
tbe  transmission  thereupon  of  a  certified  tran- 
script of  the  record  and  proceeding  with  the 
nri^inal  papers  relating  to  the  cause.  Section 
2S'o.  provides  that  on  the  filing  of  such  tran- 
script and  papers  the  circuit  court  shall  be 
poxseraed  of  the  cause,  end  shall  proceed  to 
hear  the  same  anew,  etc.  Beld,  that  au  ap- 
peal taken  in  compliance  therewith,  from  a 
"■vocation  of  letters  of  administration  operated 
OS  a  supersedeas,  so  as  to  entitle  appellant  to 
retain  the  assets  of  tbe  estate  daring  its  pen- 
dency, and  the  probate  court  was  thereby  de- 
vested of  any  further  authority  in  regard 
tliMeto  during  such  time. 

-•  Where,  notwithstanding  an  appeal  from 
an  order  revoking  letters  of  administration, 
which  operated  as  a  supersedeas,  tbe  probate 
court  asserts  the  right  to  enforce  its  order, 
toe  supreme  court  may  prevent  it  from  doing 
«>  by  writ  of  prohibition. 


In  banc.  Petition  for  a  writ  of  prohibition 
by  B.  B.  Cuendet  against  W.  W.  Henderson, 
probate  Judge,  and  Albert  J.  Aiple.  Motion 
to  quash  the  temporary  writ  issued  pursuant 
thereto  overruled,  and  tbe  preliminary  rule 
ntiade  absolute. 

Grover  &  Grover,  for  plnintlft.  Rassleur 
ft  Buder,  for  defendants. 

BOBINSON,  J.  This  is  an  original  pro- 
oaeding  instituted  in  this  coiu-t  to  obtain  a 
writ  of  itt'ohlbitlon  directed  to  the  probate 
court  of  tbe  city  of  St.  Louis,  prohibiting, 
during  the  pendency  of  plaintiff's  appeal,  Its 
carrying  out  or  taking  any  steps  whatever  to 
enforce  .a  certain  order  or  decree  tesvofsiag 
plaintiff's  letters  of  administration  on  the  es- 
tate of  Hl  J.  Onendet  The  material  facts 
out  of  which  this  controversy  arises,  as  set 
forth  in  plaintiff's  petition  for  tbe  writ,  are 
these:  The  plaintiff  is  the  sole  heir  and  resid- 
uary legatee  under  the  will  of  Bugeue  J. 
Cuendet,  deceased.  In  1894  letters  testa- 
mentary were  duly  issued  to  Thomas  Witt, 
the  executor  named  in  tbe  will,  who  tiien 
qualified  and  entered  upon  the  discharge  of 
his  duties  as  executor.  On  December  5,  1809, 
Witt  resigned  his  executorship.  The  plain- 
tiff being  then  of  age,  and  entitled  under  the 
statute  to  administer,  was  by  tbe  probate 
court  of  the  city  of  St  Louis  appointed  ad- 
ministrator of  the  estate  with  the  will  an- 
nexed, and  duly  qualified  as  such  adminis- 
trator by  executing  and  filing  a  bond  in  the 
sum  of  1340,000,  with  solvent  sureties  approv- 
ed by  the  court,  and  thereupon  entwed  upon 
the  discharge  of  his  duties  as  administrator, 
and  took  poasesslon  of  all  property  and  as- 
sets belonging  to  the  estata  On  Jmie  16, 
1000,  William  O.  Richardson,  public  adminis- 
trator of  the  city  of  St.  Louis  in  charge  of 
tbe  estate  of  Uraine  Onendet  (plaintiffs 
mother),  presented  a  petition  to  tbe  probate 
eourt  disclosing  the  fact  that  tbe  estate  of 
Uraine  Onendet  bad  a  claim  against  the  es- 
tate of  Bugene  J.  Ouendet,  and  asking  that 
the  letters  of  administration  theretofore 
granted  to  plaintiff  be  revoked.  On  Septem- 
ber 14th  following,  the  probate  court  revok- 
ed plaintlfTs  letters,  and  appointed  Albert 
Aiple  administrator  in  bis  steed.  Plaintiff 
then  filed  a  motion  to  have  set  aside  the  or- 
der revoking  his  letters,  and  during  tbe  pen- 
dency of  this  motion  Aiple  was  permitted  to 
qualify  as  such  administrator.  On  Septem- 
ber 20th  the  court  overruled  plaintiff's  mo- 
tion to  set  aside  order  of  revocation,  and 
plaintiff  thereupon  filed  his  affidavits  for  ap- 
peal to  the  circuit  court,  one  as  heir  and  dis- 
tributee, and  the  other  in  his  capacity  as  ad- 
ministrator of  the  estate  of  Bugene  J.  Cuen- 
det. At  the  same  time  tbe  court  fixed  the 
amount  of  the  appeal  bond  to  be  ^Iven  by 
plaintiff  in  bis  individual  capacity  at  $30,000, 
and  fixed  the  amount  of  his  bond  as  admin- 
istrator at  $250,000,  which  said  bonds  were 
duly  executed  by  the  plaintiff  with  solvent 
smreties,  and  aj^pioved  by  tbe  court;  and  on 
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tbe  same  day  the  court  entered  orders  grant- 
ing appeals  to  tbe  circuit  court  to  Engene  R. 
Cuendet,  and  to  Eugene  R.  Cuendet  adminis- 
trator, and  the  clerk  of  the  probate  court 
duly  transmitted  to  tbe  circuit  clerk  a  certi- 
fied transcript  of  the  record  and  proceedhigs 
relating  to  said  application  for  the  revoca- 
tion of  letters  of  administration,  together 
with  the  original  papers  pertaining  thereta 
Notwithstanding  said  appeals,  and  the  ap- 
proval of  said  appeal  bonds  therein,  and 
-n-bile  said  appeals  were  pending  in  the  court, 
Aiple,  claiming  to  be  administrator  de  bonis 
non  of  tbe  estate  of  E.  J.  Cuendet,  applied 
to  the  probate  court  for  an  order  compelling 
the  plaintiff  to  make  final  settlemeut  with 
said  Aiple  of  his  administration  of  said  es- 
tate, and  asking  the  court  to  ascertain  the 
amount  of  money  and  property  of  tbe  estate 
in  plaintiff's  possession,  and  for  a  Judgment 
in  favor  of  Aiple  and  against  plaintiff,  com- 
pelling the  latter  to  turn  over  and  deliver 
to  AlpIe  all  the  property  and  assets  of  said 
estate  in  his  possession,  and  for  an  execution 
against  plaintiff  and  the  sureties  of  his  ofB- 
clal  bond  enforcing  such  Judgment.  Upon 
the  filing  of  said  motion  the  court  recognized 
said  Aiple  as  administrator  of  tbe  estate  of 
B.  3.  Cuendet,  and  ordered  a  summons  to  be 
issued  for  plaintiff  as  a  basis  for  issuing 
execution  against  him  in  pursuance  of  the 
order  revoking  his  letters.  The  petition  for 
the  writ  then  concludes  as  follows:  "Your 
petitioner  now  alleges  that  by  the  orders  al- 
lowing appeals  from  the  said  decree  vacating 
and  revoking  petitioners'  said  letters  of  ad- 
ministration, and  by  the  filing  of  said  ap- 
peal bonds,  approved  and  accepted  by  the 
said  Hon.  W.  W.  Henderson,  Judge  of  the 
IHTObate  court,  the  said  Judgment  and  de- 
cree vacating  and  revoking  said  letters  of  ad- 
ministration is  8U8i)ended,  and  has  become 
Inoperative  during  the  pendency  of  said  ap- 
peal; and  petitioner  is  still  the  lawful  ad- 
ministrator of  the  said  estate,  and  as  such 
is  vested  with  title  to,  and  is  entitled  to  tbe 
custody,  control,  and  management  of,  all  the 
property  and  assets  thereof.  The  said  pro- 
bate court  of  the  city  of  St.  Louis  is  without 
Jurisdiction,  authority,  or  warrant  of  law  to 
proceed  further  under  the  said  order  and  de- 
cree appealed  from;  and  was  and  is  without 
authority.  Jurisdiction,  or  power  to  appoint 
and  qualify  said  Aiple  as  administrator  of 
the  estate  of  E.  J.  Cuendet,  or  to  recognize 
him  as  such  administrator;  and  without 
power  and  authority  to  compel  your  petition- 
er, as  administrator  aforesaid,  to  make,  at 
this  time,  final  settlement  of  his  administra- 
tion of  said  estate;  and  without  jurisdiction, 
power,  and  authority  to  compel  your  petition- 
er to  turn  over  and  deliver  to  said  Albert  J. 
Aiple,  o|Lto  any  one  else  who  may  be  appoint- 
ed by  said  probate  court  administrator  of 
tbe  estate  of  E.  J.  Cuendet,  any  and  all  of 
the  property  and  assets  of  the  said  estate 
of  E.  J.  Ouendet  In  the  hands  of  your  peti- 
tioner as  such  administrator;    and  the  said 


Albert  J.  Aiple  Is  without  any  legal  right 
power,  or  authority  to  discharge  the  duties 
and  functions  of  administrator  of  said  es- 
tate, or  to  be  vested  with  title  or  to  have  the 
custody  of  the  property  and  assets  thereof, 
tuid  is  not  so  vested  with  title;  nor  has  said 
Aiple  any  right,  authority,  or  legal  standing 
to  demand  that  your  petitioner,  Eugene  It. 
Ouendet,  should  make,  with  him,  said  Aiple. 
final  settlement  or  an  accounting  of  peti- 
tioner's administration  of  tbe  said  estate  of 
B.  J.  Ouendet,  nor  has  said  Aiple  any  right 
or  authority  or  legal  standing  to  demand  of 
your  petitioner  the  delivery  to  him,  said 
Aiple,  of  all  the  personal  property,  and  d^v- 
ery  to  him  of  all  the  assets  of  said  estate. 
All  of  the  said  acts,  orders,  decrees,  and 
proceedings  of  the  said  Hwi.  W.  W.  Hender- 
son, Judge  of  the  said  probate  court  of  the 
city  of  St  Iioula,  state  of  Missouri,  done,  en- 
tered, and  taken  since  the  filing  of  said  ap- 
peal bond,  and  since  the  order  granting  s.<ii<i 
appeal,  are  usurpations  of  Judicial  power, 
and  in  excess  of  the  authority  of  the  said 
probate  court  of  the  city  of  St  Louis,  and 
under  the  constitution  and  laws  of  the  state 
of  Missouri,  it  is  made  the  care  of  this  hon- 
orable court  that  the  said  probate  court  ot 
the  city  of  St  Louisa  as  well  as  all  other  in- 
ferior courts,  keep  within  the  bounds  and 
limits  of  thehr  several  Jurisdictions  prescrib- 
ed to  them  by  the  laws  of  the  state.  Tbe 
said  property  and  assets  of  the  estate  of  E. 
J.  Cuendet  now  vested  in  your  petitioner  un- 
der the  law,  and  now  in  the  custody  and  con- 
trol of  your  petitioner,  and  which  said  pro- 
bate court  and  said  defendant  Aiple  seek  to 
devest  out  of  your  petitioner,  are  of  the  val- 
ue of  at  least  thirty  thousand  dollars  ($30.- 
000),  and  a  portion  of  said  property  and  as- 
sets now  vested  in,  and  In  possession  of,  your 
petitioner  is  personal  property  of  the  pecu- 
niary value  of  at  least  fifteen  thousand  dol- 
lars ($15,000).  Wherefore  your  petitioners, 
imploring  tbe  aid  of  this  honorable  court, 
pray  to  be  relieved,  and  that  they  may  have 
the  state's  writ  of  prohibition  directed  to  said 
Hon.  W.  W.  Henderson,  Judge  of  the  said 
probate  court  of  the  city  of  St  Louis,  state 
of  Missouri,  and  to  said  Albert  J.  Aiple,  to 
prohibit  said  Henderson,  during  the  penden- 
cy of  petitioners'  said  appeals  in  said  circuit 
court,  and  in  any  other  court  of  competent 
Jurisdiction  in  which  said  appeals  m.ty  be 
pending,  from  proceeding  further  to  carry 
out  or  enforce  the  said  order  and  decree  re- 
voking said  letters  of  administration  on  the 
estate  of  E.  J.  Cuendet;  and  prohibiting  hbn 
from,  by  order  or  decree,  in  any  manner  rec- 
ognizing Albert  J.  Aiple  as  administrator  de 
bonis  non  with  tbe  will  annexed  of  the  es- 
tate of  E.  J.  Cuendet,  and  prohibiting  him 
from  Interfering  with  or  disturbing  said  En- 
gene  R.  Cuendet  as  administrator  with  the 
will  annexed  of  the  estate  of  E.  J.  Cuendet. 
in  tbe  administration,  custody,  and  control 
and  management  of  tlie  property  and  assets 
of  the  estate  ot  E.  J.  Cuendet,  except  to  re- 
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quire  hlni  to  preserve  and  account  for  the 
same  In  due  course  ot  administration;  and 
prohibiting  him  from  making,  entering,  or 
enforcing  against  petitioner  any  order  or  de- 
cree devesting,  or  pretending  to  devest,  out 
of  said  Eugene  R.  Cuendet  title  In,  and  pos- 
session of,  the  personal  property  and  assets 
of  the  estate  of  E.  J.  Cuendet,  and  directing, 
requiring,  and  compelling  said  Eugene  J. 
Cuendet  to  turn  over  and  deliver  to  said  Al- 
bert J.  Aiple  any  and  all  of  the  assets  and 
property  of  the  estate  of  E.  J.  Cuendet  now 
vested  In  said  Cuendet,  administrator,  or 
now  In  his  possession,  control,  and  manage- 
ment; and  prohibiting  him  from  making,  en- 
tering, or  enforcing  against  said  Eugene  R. 
Cuendet  an  order  or  decree  directing,  requir- 
ing, and  compelling  him  at  this  time  to  make 
final  settlement  with  said  Aiple  in  said  court 
of  his  administration  of  the  said  estate  of  E. 
J.  Cuendet;  and  prohibiting  him  from  mak- 
ing, entering,  or  enforcing  against  said  Eu- 
gene R.  Cuendet  any  order  or  decree  having 
fur  its  purpose  the  ousting  him  from  his  of- 
fice as  administrator  with  the  will  annexed 
of  the  estate  of  E.  J.  Cuendet,  and  ousting 
him  from  the  custody,  control,  and  manage- 
ment ot  the  said  property  and  assets  of  the 
said  estate;  and  prohibiting  said  Albert  J. 
Aiple  from  exercising,  during  the  pendency 
of  the  said  appeals,  any  authority  as  and 
discharging  any  of  the  duties  of  administra- 
tor de  l)oni8  non  with  the  will  annexed  of  the 
estate  of  E.  J.  Cuendet,  and  prohibiting  said 
Aiple  from  demanding  of  petitions:  a  trans- 
fer and  delivery  to  him  of  the  property  and 
assets  of  said  estate  of  B.  J.  Cuendet,  and 
prohibiting  said  AlpIe  from  representing,  or 
assuming  or  pretending  to  represent,  as  ad- 
ministrator, said  estate  of  E.  J.  Cuendet  In 
any  proceeding  in  said  probate  court  of  the 
city  of  St.  Louis  or  in  any  other  court  of  Jus- 
tice." Upon  the  foregoing  application  a  pro- 
visional rule,  directed  to  W.  W.  Henderson, 
as  Judge  of  the  probate  court  of  the  city  of 
St.  Louis,  and  Albert  AlpIe,  as  administrator 
de  bonis  non  with  the  will  annexed  of  the 
estate  of  E.  J.  Cuendet  by  appointment  of 
said  court  was  Issued  prohibiting  them,  dur- 
ing the  pendency  of  the  appeal  of  E.  R.  Cuen- 
det from  the  order  of  the  probate  court  re- 
voking his  letters  of  administration  of  said 
estate,  from  proceeding  further  to  carry  out 
or  enforcing  the  order  of  revocation.  The 
defendant  moved  to  quash  the  temporary 
writ,  assigning  as  ground  therefor  that  the 
petition  does  not  state  facts  sufficient  to  en- 
title plaintiff  to  the  relief  sought. 

Tlie  plaintiff's  right  of  appeal  from  the  or- 
der of  the  probate  court  revoking  his  letters 
of  administration  being  conceded,  and  no 
question  being  made  that  prohibition  may 
properly  go  to  prevent  the  execution  of  pro- 
cess that  has  been  duly  stayed  according  to 
law,  the  only  question  for  determination  is 
wliether  such  appeal  operates  as  a  superse- 
deas so  as  to  entitle  plaintiff  during  the  pen- 
dency thereof  to  retain  the  assets  of  the  es- 


tate. For  the  proper  solution  of  this  ques- 
tion resort  alone  to  the  statute  is  necessary. 
By  section. 2T8  of  the  Revised  Statutes  of 
1899  of  the  administration  act,  after  con- 
ferring the  right  of  appeal  In  15  different 
classes  of  cases,  among  which  being  an  or- 
der revoking  letters  of  administration,  it  is 
further  provided  in  said  act  as  follows: 

"Sec.  281.  Every  such  appellant  shall  file 
in  the  court  the  t)ond  of  himself  or  some  oth- 
er person,  in  a  sum  and  with  secm'ity  ap- 
proved by  the  court,  conditioned  that  he  will 
prosecute  the  appeal  and  pay  ail  debts,  dam- 
ages and  costs  that  may  be  adjudged  against 
him.    •    •    ♦" 

Section  283  provides:  "Upon  the  flling  of 
an  affidavit  and  bond  and  the  approval  of  the 
latter,  the  appeal  shall  be  granted,  but  shall 
not  operate  as  a  supersedeas  in  any  other 
matt»  relating  to  the  administration  of  the 
estate,  except  ttiat  from  which  the  appeal  is 
specially  taken.    *    •    •" 

By  section  281  it  is  provided  that:  "When 
such  appeal  is  taken  the  clerk  shall  transmit 
to  the  clerk  of  the  circuit  court  a  certified 
transcript  of  the  record  and  proceeding,  re- 
lating to  the  case,  together  with  the  original 
papers  in  his  office  relating  thereto." 

Section  283  provides:  "Upon  the  filing  of 
such  transcript  and  paper  in  the  office  of  the 
clerk  of  the  circuit  court,  that  court  shall  be 
possessed  of  the  cause,  and  shall  proceed  to 
hear,  try  and  determine  the  same  anew, 
without  regarding  any  error,  defect  or  other 
imperfection  in  the  proceedings  of  the  pro- 
bate court" 

These  statutes  seem  all  conclusive  and  self- 
explanatory.  They  clearly  indicate  that  the 
legislature  contemplated  by  their  enactment 
that  the  right  of  appeal  from  an  order  of 
revocation  of  letters  by  the  probate  court 
should  be  conditioned  on  the  giving  of  the 
appeal  bond  prescribed  by  section  281;  and 
It  is  also  equally  as  apparent  that  the  leglsla- 
tiu-e  Intended  a  compliance  with  the  require- 
ments of  the  statute  by  the  party  aggrieved 
should  operate  to  vacate  the  order  or  Judg- 
ment appealed  from,  and  to  transfer  the 
whole  matter  of  controversy  to  the  circuit 
court.  The  legislature  having  made  the 
right  of  appeal  in  cases  of  this  character  con- 
ditioned on  the  giving  of  the  bond  provided 
by  section  281,  supra,  not  only  made  the  giv> 
ing  of  the  bond  essential  to  the  right  of  ap- 
peal, but  also,  by  section  283,  provided  that 
the  execution  and  approval  of  the  bond  shall 
give  to  the  appeal  the  character  of  a  super- 
sedeas. If  an  appeal  taken  does  not  operate 
to  prevent  one  in  whose  favor  a  Judgment  is 
rendered,  or  an  (H-der  made,  from  at  once  re- 
ceiving the  full  benefit  thereof,  in  what  way 
can  be  be  said  to  be  injured  by  the  appeal, 
and  why  should  the  appellant  be  required  to 
give  an  appeal  bond  to  indemnify  the  appel- 
lee against  injury  which  can  never  happen? 

From  a  careful  reading  of  the  foregoing 

statutes,  the  conclusion  seems  to  u.s  inevltn- 

I  hie  tliat  upon  compliance  with  these  require- 
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luents  on  part  of  the  appellant  in  that  mat- 
ter (the  petitioner  herein),  and  the  granting 
of  an  appeal  by  the  probate  court,  the  matter 
from  which  the  appeal  was  taken  is  temoved 
from  such  court  to  the  circuit  court,  and  that 
the  probate  court  Is  without  further  authori- 
ty, pending  such  appeal,  to  take  any  further 
action  In  regard  thereto.  The  judgment  of 
the  probate  court,  being  vacated,  becomes 
thenceforth  Inoperative,  and  if  the  probate 
court,  notwithstanding  the  appeal,  proceeds 
to  enforce  Its  decree,  by  ordering  the  proper- 
ty of  the  adnilulstrator  appealing  Into  the 
liands  of  the  newly-appointed  administrator, 
it  is  the  plain  duty  of  this  court,  when  ap- 
plied to,  by  Its  writ  of  prohibition,  to  order 
suspended  all  further  proceedings  relating  to 
the  matter  appealed  from  in  the  probate 
court  until  the  final  determination  of  the  ap- 
peal in  the  circuit  court  is  beard.  If  section 
283,  sopra,  does  not  mean  that  upon  the  filing 
of  an  afi^davit  for  an  appeal,  together  with 
au  appeal  bond,  and  the  approval  of  the  lat- 
to-  by  the  probate  court,  from  any  adverse 
ruling  by  that  court  in  any  of  the  15  cases 
enumerated  in  section  278  of  the  statute,  su- 
pra, the  appeal  is  to  act  as  a  supersedeas  In 
the  matter  appealed  from,  then  we  can  find 
In  the  language  of  the  section  no  meaning 
whatever.  The  order  appealed  from  involved 
plaintUT's  removal  from  office  as  adminis- 
trator of  the  estate  of  E.  J.  Cuendet,  deceas- 
ed, and  the  immediate  transfer  of  the  prop- 
erty and  effects  thereof  to  his  successor. 
TJnnppeoled  from,  the  order  of  revocation  by 
the  probate  court  worked  a  divestiture  of 
plaintiff's  legal  title  to  the  entire  assets  of 
the  estate  in  ills  liandB,  and  vested  the  same 
in  the  respondent  Aiple.  In  a  contest  bo- 
tweesa  ttiese  same  parties,  in  their  individual 
Instead  of  official  capacities,  for  the  custody 
«f  tills  prc^ierty,  there  would  be  no  doubt  of 
plaintllTB  right  of  appeal  from  the  judgment 
of  any  eonet  Invalving  his  title  thereto,  and, 
to  make  mcb  an  appeal  effective,  have  stay- 
«d  the  further  execution  of  said  judgment  or 
order,  pending  such  appeal,  by  the  giving  of 
a  supersedeas  bond,  or  an  appeal  bond  that 
would  act  as  a  supersedeas.  In  view  of  the 
statutory  provisions  above  mentioned,  an- 
tborislng  appeals  from  the  order  and  judg- 
ments of  the  probate  court,  we  think  that  the 
approval  of  the  appeal  bond  by  the  court  in 
this  case,  offered  by  the  plahrtlff,  operated 
as  a  stay  of  all  proceedings  to  enforce  the 
order  of  revocation  until  the  final  hearing  of 
the  case  <m  appeal,  and  that  as  an  incident 
tJiereto  it  likewise  entitled  plaintiff  to  retain 
the  property  belonging  to  the  estate  until  that 
time.  As  we  have  seen,  the  statute  allowhig 
the  right  of  appeal  in  the  class  of  cases  speci- 
fied not  only  makes  the  giving  of  an  appeal 
ttond  essential  to  the  right  of  apiienl,  but  also 
provides  that  such  appt'al  shall  supersede  Oie 
judgment  or  order  from  which  it  is  taken. 
This  court  in  the  case  of  State  v.  Hlrzel,  137 
Mo.  435,  37  S.  W.  021,  3.S  8.  W.  961,  held 
that  the  right  to  an  appeal  carried  along 


with  it  the  right  1z>  make  the  appeal  effective, 
even  where  the  statute  authorizing  the  ap- 
peal does  not  require  an  appeal  bond,  and 
where  nothing  Is  said  about  an  appeal  op- 
erating as  a  supersedeas. 

The  question  in  that  case  arose  out  of 
the  overruling  of  a  motion  to  vacate  an  or- 
der made  by  the  judge  of  the  circuit  court 
of  St.  Louis  county  appointing  a  receiver  to 
take  charge  of  a  certahi  railroad  and  its 
property  pending  the  determhiatlon  of  a  suit 
I  in  tliat  court  against  it  From  the  order 
overruling  the  motion  to  vacate  the  appoint- 
ment of  the  receiver,  an  aM)eal  was  prose- 
cuted to  this  court,  under  the  authority  of 
the  i^ovislons  of  an  act  of  lt)95  (now  section 
806,  Rev.  St  1899).  After  the  fillnsr  of  the 
sflldavlt  for  appeal,  the  amount  of  Oxe  ap- 
peal bond  was  fixed  by  the  court  at  ^il.UOO, 
which,  being  provided  by  defendants,  was 
duly  approved  by  the  court  and  filed  wltb  the 
papers  in  the  case.  In  the  meantime  the  re- 
ceiver had  been  put  Into  the  possession  of 
the  property  by  means  of  a  writ  of  assist- 


ance, and  refused  to  return  same  to  defend- 
ant notwithstanding  the  perfection  of  theii 
appeal  and  the  giving  of  the  «u>peal  bond. 
In  a  proceeding  by  prohibition  against  the 
judge  of  the  circuit  court  making  the  order 
in  that  case,  and  the  receiver  liaving  in 
charge  the  property  under  'the  conrfs  writ 
of  assistance,  it  was  held  tiiat  after  the  ap- 
peal had  been  duly  taken  from  the  order 
ov«millng  the  motion  to  vacate  the  appoint- 
ment of  tlie  receiver,  and  the  appeal  bond 
having  been  duly  approved  and  filed,  all  pow- 
er to  further  execute  or  carry  in  force  the 
order  of  appointment  was  stayed;  and,  fur- 
ther, that  it  operated  to  release  aU  process 
that  may  have  been  taken  out  prior  to  the 
filing  of  the  api>eal  bond,  harlag  in  view 
the  carrying  out  or  enforcement  of  ttie  or- 
der of  appointment  It  is  here  also  to  be 
noted  that  the  act  of  ISOS  (now  section  806. 
Rev.  Bt  1899),  antliotlalng  appeals  from  in- 
terlocutory orders  removing  from  office  the 
e.Tecative  officers  of  corporations,  and  devest- 
ing them  of  the  possession  of  the  corpora- 
tions' property,  and  vesting  same  in  the 
hands  of  a  receiver,  neither  requires  nor  di- 
rects that  an  appeal  bond  be  given,  and  does 
not  provide  that  the  appeal  allowed  should 
act  as  a  supersedeas,  as  ^n  the  admhitotra- 
tion  statute  in  question,  but  the  court's  hold- 
ing in  that  case  was  made  npon  the  broad 
proposition  that  the  right  of  an  aK>eal  con- 
ferred thereunder  carried  with  It  the  right  to 
make  effective  the  appeal. 

As  said  above,  imder  the  administration 
statnte,  which  we  are  called  upon  to  con- 
sider at  this  time.  It  is  expressly  provided, 
not  only  that  an  appeal  may  be  taken  from 
all  orders  of  the  probate  court  revoking  let- 
ters testamentary  or  of  administration,  but 
that  the  appeal  bond  shall  be  given  in  ereiy 
ease  in  which  appeals  are  allowable  before 
an  order  allowing  the  appeal  can  be  entered; 
and,  furtlier,  that  the  appeal  granted  shall 
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operate  as  a  lupersedeas  In  tbe  matter  re- 
lating to  tbe  administration  of  tbe  estate 
from  wbich  tbe  appeal  is  taken.  Tbe  lan- 
Snage  of  the  statute  autborlKing  a  super- 
sedeas could  not  well  have  been  more  defi- 
nite; bat  liad  it  been  less  specific  in  fact, 
bad  die  provision  of  section  283,  supra,  never 
been  enacted  by  the  legislature,  the  reason 
for  tbe  existence  of  sncb  a  rule  is  so  muni- 
f est,  from  tbe  other  requirements  of  the  stat- 
ute, that  the  courts,  in  recognition  of  tbem, 
-n-ould  find  a  supersedeas  a  necessary  inci- 
dent, and  80  declare  its  existence,  as  iu  the 
case  of  State  v.  Hlrzel,  137  Mo.  435,  37  S. 
W.  »21,  38  S.  W,  961;  8tat»  v.  Klein,  137 
Mo.  673,  30  S.  W.  272.  Tbe  case  of  Mullan- 
phy  y.  Bt.  Louis  County  Court,  6  Mo.  663, 
■cited  and  relied  upon  by  defendants,  in  which 
it  Is  held  that  an  appeal  from  an  order  re- 
vokhig  letters  of  administration  does  not 
-operate  aa  a  supersedeas,  and  the  case  of 
Harney  t.  Scott,  28  Mo.  333,  in  which,  witb- 
■ont  comment,  the  Mnllanphy  Case  is  follow- 
ed, are  not  proper  interpretations  of  the  stat- 
ute as  it  then  read,  and  should  not  be  fol- 
lowed as  authority  in  the  case  now  before  us. 
While  it  is  true,  as  respondent  suggests, 
that  the  statute  of  1835.  under  which  tbe 
jibove  cases  were  determined,  was  different 
from  the  statute  under  which  the  present 
•case  is  to  l>e  considered,  in  this:  that  at  the 
time  those  cases  were  determined  there  was 
-no  trial  de  novo  on  appeal  from  the  probate 
to  the  circuit  court,  as  now,  but  then  the  cir- 
■cwit  court  simply  reviewed  the  error  of  the 
probate  courts  on  exception  taken.— the  law 
as  to  an  appeal  acting  as  a  supersedeas  was 
substantially  tlien  as  it  is  now,  and  tbe  rea- 
4Son  for  tbe  ruling  in  those  cases  is  not  to  t>e 
jiccounted  for  upon  the  grounds  of  the  differ- 
ence in  effect  of  an  appeal  bond  in  a  case 
to  be  tried  de  novo  In  the  appellate  court 
and  where,  as  In  an  appeal  to  this  court, 
the  trial  is  upon  exceptions  taken  to  tbe  ac- 
tion of  the  lower  court.  By  section  6,  art. 
8.  c.  8,  Uev.  St  1835,  it  is  provided:  "After 
such  affidavit  and  bond  have  Ijeen  filed,  the 
appeal  shall  be  granted,  but  shall  not  be  a 
supersedeas  In  any  matter  relating  to  tbe 
administration  of  the  estate,  except  that  from 
which  the  appeal  is  specially  taken."  In  dis- 
posing of  the  Mnllanphy  Case  the  court  made 
the  wording  of  tbe  appeal  bond  taken  act  as 
A  limitation  npon  the  express  language  of  the 
frtatnte  to  the  contrary,  and  In  that  we  think 
it  erred.  To  hold  that  the  supersedeas,  as 
provided  in  section  283,  supra,  extended  only 
to  those  cases  where  the  appellant  has  been 
Adjndjced  to  pay  a  debt  (as  declared  lu  the 
Mnllanphy  Case),  would  be  not  only  the  BUt>- 
Mtltution  of  Judicial  dictum  for  legislative 
«mactment,  t>nt  would  result  in  coufnston  in 
tlie  management  of  an  estate  most  embar- 
rassing. But',  whatever  may  have  been  the 
state  of  former  Judidal  opinions  on  the  sub- 
ject, it  is  perfectly  clear  that  t^e  present 
statute,  giving  the  right  of  appe.il  from  an 
ordw  of  the  probate  court  revoking  letters 


of  administration,  acts  as  a  supersedeas 
when  the  statutory  iwnd  baa  been  given,  and 
that  where  the  probate  court,  notwithstand- 
ing such  appeal,  asserts  the  right  to  enfc.ree 
its  orders  pending  Its  final  determination,  this 
com-t,  by  the  writ  of  prohibition,  may  pre- 
vent its  assertion.  It  follows,  therefore,  that 
the  motion  to  quash  filed  by  respondent 
should  be  overruled,  and  the  preliminary  rule 
in  prohlbithn  made  absolute;  and  it  Is  so 
ordered. 
All  concur. 


BEOKliA  et  al.  v.  STROEHER  et  al. 

(Supreme  Ooort  of  Misaouri,   Division  No.  2. 

Feb.  4,  1902.) 

PARTITION— PARTIES  —  JTJDOMEKT  —  CONCLU- 
SIVENESS—RES  ADJUDIOATA— UKED  —  SUFFI- 
CIENCY—DECLARATION OF  TRUST— RECORD 
NOTICB-EJBCTMBNT— PARTIES  DEFENDANT 
—JOINDER  OP  ACTION. 

1.  A  beneficiary  or  trustee  in  a  deed  of  trust 
executpd  after  the  commencement  of  a  parti- 
tion suit  by  a  party  thereto  is  not  a  necessary 
party  to  the  suit. 

2.  Under  Rev.  St.  1889,  !  7160,  providing 
that  a  judgment  in  partition  shall  be  coiuiu- 
sive  on  all  parties  thereto  and  on  all  persou.s 
claiminK  under  them,  a  judgment  in  partition 
is  conclusive  as  to  persons  claiming  under  a 
mortgage  executed  by  a  party  to  a  partition 
suit  after  the  commencement  of  the  suit,  but 
before  the  rendition  of  the  judgment  therein. 

3.  An  instrument  declaring  a  trust,  but  con- 
taining no  operative  words  of  conveyance,  or 
words  showing  an  intention  of  the  grantor  to 
pass  the  legal  title,  is  ingnfflcient  to  create  a 
tegal  estate  in  the  grantee. 

4.  A  recorded  deed  of  laud  embraced  in  a 
trust  deed  which  contained  no  words  of  con- 
veyance, and  was  inoperative  to  convey  title, 

by  a   beneficiary  iu  the  trust  deed,   will  not        . 
impart  constructive  notice  of  the  interest  of 
the  grantee,  to  a  subsequent  purchaser  of  the 
legal  title,  as  the  deed  is  not  in  the  chain  of 
title. 

5.  Persons  holding  separate  and  distinct  por- 
tions of  a  tract  of  land  cannot  be  joined  aa 
parties  defendant  in  ejectment  to  recover  the 
entire  tract. 

(i.  Plaintiff  In  ejectment  cannot  recover  un- 
less he  shows  a  legal  title  to  all  or  a  portioa 
of  the  land  in  controversy. 

Appeal  from  Bt  Lonls  circuit  court;  R. 
Hirzel,  Judge. 

Suit  by  C.  J.  Becker  and  others  against 
Louis  Stroeher  and  others.  Krom  a  Judg- 
ment in  favor  of  the  defendants,  the  plalnr 
tiffs  appeal.    Afilrmed. 

The  petition  contained  two  counts,— one 
In  equity  to  devest  the  title  of  the  property 
in  controversy  out  of  Louis  Stroeher,  as  trus- 
tee, and  vest  the  same  In  plaintiffs  and  cer- 
tain other  beneficiaries  named  in  the  petition 
as  co-tenants  with  plalntifTs;  and  the  other 
count  was  In  ejectment.  The  answers  of  the 
defendants  the  Mississippi  Valley  Trust 
Company,  administrator  of  August  Bniegg- 
mann,  and  Pearl  A.  Brueggmann.  a  minor, 
by  the  MissisRlppl  Valley  Trust  Company,  her 
duly  appointed  curator,  Louis  Gloeckncr,  and 
Louis  James,  were  general  denials.  The  an- 
swers of  defendants  Louis  Klttlaus,  Ferdi- 
nand Meyer,  Ellas  K.  Moss,  Joseph  A.  Duf- 
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fy,  trustee  of  John  O'Connell,  John  O'Con- 
ut^Il.  Anna  O'Connell,  Anna  Huber,  and  Alex- 
ander Huber,  her  husband,  are  substantially 
the  same,  and  deny  all  allegations  of  the 
petition,  except  that  they  admit  that  the 
title  to  the  property  described  in  the  petition 
was  couYeyed,  as  alleged,  to  Louis  Str.ehcr, 
in  trust  for  Ponath,  Meyer,  and  Bruegguianu, 
but  aver  that  Ponath  and  Brueggmann  were 
partners,  and  that  the  land  was  conveyed  to 
Stroeher  in  trust  for  them  as  partners,  and 
allege  that  the  same  was  paid  for  out  of 
the  funds  belonging  to  the  partnership;  that 
Edward  H.  Ponath  became  and  is  the  surviv- 
ing partner,  and  as  such  took  out  letters  of 
Bdministratlon,  and  inventoried  the  interest 
in  said  real  estate  as  partnership  assets; 
that  the  partnership  estate  was  in8<dvent; 
that  on  the  «Oth  of  August,  1806,  proceed- 
ings were  Instituted  by  Ferdinand  Meyer  and 
Patrick  O'Connell  in  the  circuit  court  of  the 
county  of  SL  Louis  for  the  partition  of  the 
real  estate  described  in  the  petition;  that 
!«iid  partition  was  against  Kdward  H.  Po- 
nath, as  administrator  of  Ponath  &  Bruegg- 
mann and  against  Edward  H.  Ponath  indi- 
vidually; that  said  partition  suit  progressed 
to  flnai  judgment,  and  that  part  of  the  land 
was  set  off  to  Louis  Gloeckner,  :is  assignee 
of  Edward  H.  Ponath,  and  to  Edward  H.  Po- 
nath, subject  to  the  rights  of  the  partner- 
ship creditors;  that  in  said  partition  suit 
$320.51  costs  were  adjudged  against  Edward 
H.  Ponath,  and  Edward  H.  Ponath  as  admin- 
istrator of  Ponath  &  Brueggmann,  and  Louis 
Gloeckner,  assignee;  that  execution  was  lev- 
led  upon  all  of  the  right  and  title  of  Edward 
H.  Ponath,  and  Edward  H.  Ponath  as  admin- 
istrator, and  Xx>uis  Gloeclmer  as  assig^nee, 
and  that  the  same  was  sold  on  April  18, 
1896,  pert  to  Louis  Kittlaus,  and  part  to 
EUas  K.  Moss;  that  on  September  1,  1896, 
the  legal  title  to  the  real  estate  described  in 
plaintiffs'  petition  was  in  Sti'oeher,  and  ap 
to  said  time  he  had  executed  no  declaration 
of  trust  in  favor  of  Ponath  &  Brueggmann, 
or  either  of  them,  and  that  on  or  about  said 
last-mentioned  date  there  was  filed  ftr  rec- 
ord an  instrument  purporting  to  be  executed 
by  Edward  H.  Ponath,  by  which  he  pretend- 
ed to  convey  an  undivided  one-third  Interest 
in  the  property  described  in  plaintiffs'  peti- 
tion to  Cyrus  Hail,  in  trust  to  secure  Antole 
Rulf  the  payment  of  certain  notes;  that  a 
sale  was  advertised  tmder  the  power  in  said 
deed  of  trust  about  October  25,  1897,  and 
that  plaintiffs  became  the  alleged  owners  of 
said  undivided  one-third  interest;  that,  if 
such  conveyance  was  actually  executed  by 
the  said  Edward  H.  Ponath,  the  same  was 
executed  in  fact  without  any  coasideration, 
and  was  executed  in  fraud  of  plaintiff  in  said 
proceeding  for  partition;  and,  further,  that 
the  interest  of  said  PonatU  and  his  privies 
in  the  real  estate  described  in  the  petition 
is  subject  to  the  rights  of  the  creditors  of 
the  insolvent  partnership  of  Ponath  &  Bruegg- 
mann.   The  answer  of  Louis  Kittlaus  seeks 


affirmative  relief  to  the  end  that,  *1f  this 
court  find  that  plaintiffs  have  an  interest  in 
the  real  estate  in  their  petition  descrll>ed,  this 
court  may  decree  sucb  interest  to  be  imma- 
terial and  trivial,  and  not  entitling  plain- 
tiffs to  recognition  by  this  court  for  the  re- 
lief prayed  In  their  petition,"  and  for  gen- 
eral relief.  The  answer  of  Ferdinand  Meyer, 
by  way  of  cross  action,  described  the  prop- 
erty allotted  to  him  in  the  partition  salt,  and 
alleges  that  be  entered  into  the  possession 
of  the  same,  and  from  the  time  of  said  allot- 
ment in  said  partition  suit  has  been  in  pos- 
session thereof,  and  that  the  plaintiffs  claim 
some  right,  title,  or  estate  in  said  real  estate 
adverse  to  the  tiUe  and  Interest  of  this  de- 
fendant; and  he  prays  that  the  court  ascer- 
tain and  define  his  said  titie  to  said  real  es- 
•  tate,  and  for  other  and  further  relief.  The 
answer  of  Joseph  A.  I>uffy,  trustee,  et  al., 
also  prays  the  court  to  ascertain  the  estate, 
titie,  and  interest  of  plaintiffs,  and  define  the 
bame,  and  determine  the  rights  of  the  de- 
fendants, and  adjudge  by  its  decree  the  es- 
tate of  all  parties,  and  the  several  interests 
therein.  The  r^ly  to  the  new  matter  con- 
tained In  the  several  answers,  after  a  gen- 
eral denial,  sets  up  the  fact  that  the  plain- 
tiffs iiad  no  notice  of  the  interest  of  Edward 
H.  Ponath  being  partnership  property,  if  the 
same  was  or  is  property  of  the  partnership 
formerly  composed  of  Ponath  and  Bruegg- 
mann. The  count  in  equity  seems  to  have 
been  abandoned,  as  there  was  no  finding  or 
judgment  upon  It  by  the  trial  court,  nor  in 
any  point  made  upon  it  In  this  court  The 
issues  on  the  count  in  ejectment  were  submit- 
ted to  the  court,— a  jury  I>etng  waived.— 
who  refused  all  declaraticms  of  law  asked  i)y 
the  respective  parties,  found  for  defendants, 
and  rendered  final  Judgment  In  their  favor. 
The  case  Is  before  us  on  plaintiffs'  appeal. 

R.  M.  Nichols,  for  appellants.  Geo.  "W. 
Lubke,  Jr.,  F.  A.  C.  MacManus,  R.  H.  Stev- 
ens, Lange  &  Senn,  and  Kehr  &  Tittman, 
for  respondents. 

BURGESS,  J.  (after  stating  the  facts).  The 
facts  as  disclosed  by  the  record  are  substan- 
tially as  follows:  On  the  28th  of  June,  1892, 
the  legal  title  to  the  land  in  question  was 
vested  in  the  defendant  Louis  Stroeher  by 
('->:'d  of  record;  he  having  acquired  said  title 
by  sheriff's  deed  In  a  partition  suit,  the  grant- 
ing part  of  which  is  in  the  following  words: 
"Do  assign,  transfer,  convey,  and  set  over 
unto  the  said  I<oul8  Stroeher,  his  heirs  and 
assigns,"  etc.  On  the  29th  day  of  October, 
1895,  Louis  Stroeher  executed  an  instrument 
of  writing,  recorded  January  31,  1899,  which 
contains  the  following  provision:  "And 
whereas,  the  considerations  in  the  said  con- 
veyance  [meaning  the  sheriff's"  deed  in  par- 
tition above  referred  to],  or  any  part  thereof, 
was  not  paid  by  me,  and  the  real  estate  here- 
inafter described  was  purchased  by  me  at 
said  sale,  and  said  conveyance  was  made  to 
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me  for  the  sole  use  and  benefit  of  Edward 
H.  Ponath,  August  Brueggmann,  and  Ferdl- 
nnnd  Meyer,  each  of  whom  was  entitled  to  a 
one-third  Interest  therein;  and  whereas,  the 
Rnld  Fei-dlnand  Meyer,  for  a  sufflelent  con- 
sideration, afterwards  conveyed,  in  writing, 
an  nndlvlded  one-sixth  interest  in  said  prop- 
erty (being  one-half  of  his  aforesaid  one- 
third  interest  therein)  to  John  Hensner,  of 
the  city  of  St.  Liouis;  and  whereas,  the  said 
John  Hensner  afterwards,  for  a  raluaWe  con- 
sideration, conveyed  to  Patrick  OTonnell,  of 
No.  2,917  Spring  avenue.  In  the  city  of  St. 
r^touls,  state  of  Missouri,  the  said  undivided 
one-sixth  interest  and  part  of  said  real  estate 
acquired  by  him  from  said  Ferdinand  Meyer 
ns  aforesaid,  and  the  said  Patrick  O'Connell 
Is  now  the  owner  of  the  said  undivided  one- 
si.^th  of  an  Interest  In  said  real  estate;  and 
■whereas,  it  Is  deemed  proper,  by  way  of 
further  assurance  to  the  said  Patrick  O'Con- 
nell, that  the  said  Stroeher,  Meyer,  and  Hens- 
ner should,  by  an  Instrument  by  them  ex- 
ecuted, solemnly  declare  and  state  the  fore- 
going facts.  ♦  •  •  Know  all  men  by 
these  presents  that  we,  the  said  Louis  Stroe- 
her, of  the  city  of  St.  Louis  and  state  of  Mis- 
souri, and  the  said  Ferdinand  Meyer,  of  the 
city  of  St.  Louis  and  state  aforesaid,  and  the 
said  John  Hensner,  of  the  city  of  St.  Louis 
«nd  state  of  Missouri,  for  and  in  considera- 
tion of  the  facts  aforesaid,  and  of  the  sum 
of  five  dollars  to  us  .in  hand  paid  by  the  said 
Patrick  CConnell,  the  receipt  of  which  is 
hereby  acknowledged,  do  by  these  presents 
grant,  conrey,  quitclaim,  and  release  unto  the 
said  Patrick  O'Connell  an  undivided  one-sixth 
of  the  lots,  lands,  and  real  estate  hereinbefore 
In  this  deed  described."  On  the  20th  of  Au- 
gust 18D0,  there  was  filed  in  the  circuit  court 
of  St.  Louis  coanty  a  partition  suit  wherein 
Patrick  O'Connell  and  Ferdinand  Meyer  were 
plaintiffs,  and  Edward  H.  Ponath,  Edward 
H.  Ponath,  administrator  of  the  partnership 
estate  of  Ponath  &  Brueggmann,  Mississippi 
Valley  Trust  Company,  administrator  of  the 
estate  of  August  W.  Brueggmann,  deceased, 
Adolphine  Brueggmann,  Pearl  A.  Bruegg- 
mann, and  Louis  Stroeher,  were  made  defend- 
ants, which  petition  was  in  the  ordinary 
form,  seeking  the  partition  of  real  estate. 
To  the  introduction  of  this,  plaintiffs  objected 
on  the  ground  that  they  were  not  parties 
to  said  suit,  and  on  the  further  ground  that 
the  deed  of  trust  under  which  they  claim 
was  delivered  to  them  before  the  suit  became 
a  lis  pendens,— it  becoming  a  lis  pendens  on 
April  2.  If'IXJ.— which  objection  was  overrul- 
ed, and  exception  duly  saved.  Summons  was 
iKsned  on  this  petition  to  the  sheriff  of  the 
city  of  St.  Louis  on  the  27th  day  of  August, 
IMM}.  commanding  him  to  summon  Edward 
H.  I'onatb,  and  Edward  H.  Ponath  admin- 
istrator of  the  partnership  estate  of  Ponath 
&  Brueggmann,  the  Mississippi  Valley  Trust 
Company,  administrator  of  August  W. 
Bnieifgniann,  Adolphine  Brueggmann,  Pearl 
A.  Brueggmann,  and  Louis  Stroeher.    During 


the  pendency  of  that  suit.  IjouIs  Gloeckner. 
claiming  to  have  bought  Ponath's  Interest 
In  the  premises  at  an  execution  sale,  was 
made  a  party  to  the  suit  upon  his  application; 
and,  in  the  report  of  the  commissioners  and 
the  final  decree,  Ponath's  interest  was  assign- 
ed to  him.  As  neither  he  nor  Ponath  paid 
their  proportion  of  the  costs,  the  two  parcels 
assigned  to  the  Ponath  interest  were  sold  un- 
der the  execntlon  in  the  case,  and  bought, 
respectively,  by  the  respondents  Klttlaus  and 
Moss.  On  the  28th  day  of  August,  1896,  Ed- 
ward H.  Ponnth  conveyed  all  of  his  right, 
title,  and  interest,  described  as  an  undivided 
one-third  in  the  property  described  in  the 
petition,  to  Cyrus  Hall,  as  trustee,  to  secure 
to  Antole  Rulf  three  notes,  dated,  "St.  Louis 
county,  Missouri,  August  28,  1896,"  payable 
to  the  order  of  Antole  Rulf,  at  the  office  of 
Choumeau  &  Dosenbach,— one  for  the  sum  of 
$3,000,  due  one  year  after  date,  one  for  $160, 
due  six  months  after  date,  and  one  for  $150, 
due  twelve  months  after  date,— all  of  which 
were  indorsed  by  Antole  Ruif.  Said  deed  of 
trust  was  recorded  In  the  office  of  the  record- 
er of  St.  Louis  county  on  the  Ist  day  of  Sep- 
tember, 1896,  at  9  o'clock  a.  m.,  in  Book  87, 
at  page  483.  After  these  notes  and  deed 
of  trust  were  executed,  and  before  the  deed 
of  trust  was  acknowledged,  they  were  by 
Edward  H.  Ponath  placed  In  an  envelope  and 
turned  over  to  one  Christ  Bockelbrink;  and 
on  this  envelope  there  was  an  Indorsement 
made  that  they  were  to  be  held  by  Bockel- 
brink for  the  use  of  plaintiffs  Becker  and 
Gerber,— Becker  having  an  Interest  to  the  ex- 
tent of  $1,500,  and  Gerber  to  the  extent  of 
$3,500.  On  the  28th  or  29th  of  August,  1806, 
plaintiffs  were  notified  by  Edward  H.  Ponath 
that  he  had  made  the  deed  of  trust  in  ac- 
cordance with  his  previous  promise,  and  that 
the  same  had  l>een  deposited  with  Bockel- 
brink for  their  nse.  Plaintiffs  in  this  case 
were  not  made  parties  to  the  partition  suit 
and,  while  the  record  does  not  show  that 
any  answers  were  filed,  an  Interlocutory  de- 
cree was  entered  in  said  cause  on  February 
26,  1897,  appointing  commissioners,  who  sub- 
sequently, and  in  due  course,  made  a  parti- 
tion of  the  real  estate  In  question,  allotlng 
16  »»/iooo  acres  to  Patrick  O'Connell, 
ISsso/iooo  acres  to  Ferdinand  Meyer, 
7  *»i/iooo  acres  to  Adolphine  Brueggmann, 
and  2  *2/ioo«  acres  to  Louis  Gloeckner,  who, 
on  April  10,  1897,  sought  to  be  made  a  party 
to  said  partition  suit  on  the  ground  that  he 
bad  purchased  the  interest  of  Edward  H. 
Ponath,  And  was  made  a  party.  To  the  ad- 
mission in  evidence  of  the  decree  and  the  re- 
port of  the  commissioners,  and  the  accom- 
panying plat,  and  the  confirmation  thereof, 
plaintiffs  objected  on  the  ground  that  they 
were  not  parties  to  the  said  partition  pro- 
ceeding, and  for  the  further  reason  that  at 
the  date  of  the  receipt  of  the  deed  of  trust 
no  notice  of  said  suit  had  been  given  to  their 
grantor,  which  objection  the  court  overruled, 
to  which  ruling  the  plaintiff  at  the  thne  duly 
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excepted.  In  Bald  partition  suit  tliere  wa« 
au  award  of  costs  against  Edward  II.  Po- 
nath,  Edward  II.  Ponath  administrator  of  tUe 
partDershlp  estate  of  Ponath  &  Brueggmann, 
and  his  assignee,  Louis  Gloeclcner,  in  the 
sum  of  ?329.51.  Execution  was  issued 
against  said  Edward  H.  Ponatb,  and  Edward 
H.  Ponath  administrator  of  the  partnership 
estate  of  Ponath  &  Brueggmann,  for  said 
sum;  and  pursuant  to  the  mandate  of  said 
execution  the  sheriff  of  the  county  of  St 
Louis  levied  upon  and  seized  all  of  the  right, 
title,  and  interest  of  BMward  H.  Ponath, 
and  Edward  H.  Ponath  administrator  of  the 
partnei-ship  estate  of  Ponath  &  Bnioggmann, 
in  the  property  hereinbefore  referred  to  as  set 
out  to  him  and  his  assignee,  and  sold  the 
same  to  Ellas  K.  Moss  and  Louis  Klttiaus, 
defendants  herein,  on  the  18th  of  April,  1898^ 
To  the  introduction  and  admission  of  the  ez- 
ecutlou,  and  the  adrertisement  of  sale  there- 
under, and  the  deeds  made  pursuant  thereto,, 
plaintiffs  objected  on  the  ground  that  they 
were  not  parties  to  said  partition  suit,  and 
that  the  same  did  not  become  a  lis  pendens 
until  plaintiffs  had  received  said  deed  of 
trust,  and  on  the  further  ground  that  the 
said  execution,  and  the  sale  thereund^,  pur- 
ported to  be  a  conveyance  of  the  interest 
of  the  administrator,  as  such,  in  the  partner- 
ship estate,  and  for  that  reason  the  same 
was  void.  On  Monday,  the  5th  day  of  Oc- 
tober, 1897,  between  the  hours  of  10  o'clock 
a.  m.  and  3  o'clock  p.  m.,  the  snid  trustee 
(Cyrus  Hall)  in  said  deed  of  tru^t.  dated 
August  28.  1806,  and  recorded  in  Hook  87, 
at  page  483,  of  the  recorder's  office  of  St. 
Louis  county,  on  the  1st  of  September,  1806. 
by  virtue  of  the  power  in  him  vested,  sold 
all  the  right,  title,  and  interest  of  Edward 
H.  Ponath  in  and  to  an  undivided  one-third 
of  tlie  property  described  in  the  petition,  and 
at  said  sale  said  plaintiffs  C.  J.  Becker  and 
Edward  Gerber  were  the  highest  and  best 
bidders  therefor,  and  pursuant  thereof  the 
said  trustee  made,  executed,  and  delivered 
to  them  a  deed  of  said  property,  which  was 
duly  recorded  in  the  recorder's  office  of  St. 
Louis  county  on  the  25th  day  of  October. 
1807. 

It  seems  that  C.  J.  Becker  did  not  know 
of  the  partition  suit  until  after  November, 
180U.  The  testimony  of  plaintiff  Becker  as 
to  conversations  with  defendant  Ferdinand 
Meyer  with  reference  to  the  partition  suit 
being  filed  is  as  follows:  "Q.  Do  you  re- 
member having  a  conversation  with  Ferdi- 
nand Meyer  with  reference  to  thisprc^erty 
— SMne  property— prior  to  the  1st  of  Septem- 
l>er,  or  about  the  1st  of  September?  A.  He 
may  have  spoken  to  me  about  the  North  and 
South  road  prot)erty.  Q.  Didn't  he  tell  you 
he  had  Instituted  a  suit  for  partition  about 
that  time?  A.  No,  sir;  I  had  not  seen  Mr. 
Meyer  for  a  month  prior  to—  Probably  a 
month  and  a  half  before  that.  Q.  What  con- 
versation did  you  have  with  him  about  the 
Ist  of  September?    A.  I  don't  think  I  ever 


spoke  to  him  about  the  Ist  of  SeptemI>or. 
Q.  Do  you  remember  that?    A.  I  am   posi- 
tive.   Q.  Didn't  be  tell  you  he  was    siiiu^ 
'  Ponath   about  that  property?    A.  No,    sir: 
!  positively  he  did  not,  until  this  day."      Fer- 
i  dinand    Meyer    testified    as    follows:     "Mr. 
Becker   and   I   on   several  occasions    weui 
away  from  the  office  by  ourselves,  and  we  on 
several   occasions   drifted   Into  the  troubl<.>< 
that  we  got  in,  at  least,  I  mentioned   -n-Iint 
caused  me  to  come  there  so  often;     and   I 
noticed  he,   also,   had   grievances   be    could 
not  get  straightened  out;    and   I  told   biui 
exactly  my  mission,  what  I  was  there  for, 
and  why,  and  what  I  calculated  to    do  if 
things  were  not  squared  up;    and  on   a1>out 
the  20th  of  August,  180C,  I  remember  going 
with,— especially  with  Mr.  Becker,— and   we 
walked  together  as  far  as  a  Broadway  caf^, 
up  on  Fifth  and  Chestnut-Pine  and  Broad- 
way, and  we  went  in  there  and  had  a  glass  of 
beer  or  a  glass  of  wine.    I  don't  know  which. 
I  then  told  him  I  had  entered  suit  for  par- 
tition.   Q.  Of   what?    A.  Partition    of    the 
land  on  the  North  and  South  road.    Q    How 
long  was  that  after  the  suit  had  been  lM\>nght? 
A.  It  was  about  a  day  or  two;  not  any  long- 
er.   Q.  What  did  be  say  to  that?   A.  He  made 
no  remark."    On  his  cross-examination  the 
following  occurred:    "Q.  Did  you  make  any 
note  of  the  time  yon  bad  this  conversation 
with    Becker?    A.  No.    Q.  Did    you    set   it 
down  in  any  book  or  memorandum?    A.  No. 
sir.     *     *     *    Q.  Did   he   say    that   Ponath 
agreed  to  give  him  security?    A.  No.  sir.    (i. 
Mr.  Meyer,  what  makes  you  know  so  pos- 
itively tliat  this  conversation  with  Mr.  Beck- 
er was  on  the  20th  day  of  August?    A.  I 
didn't  say  it  was  on  the  20th  of  August    I 
said  It  was  the  day  following  that  we  filed 
suit  and  I  think  the  suit  was  filed  on  the 
20tb.    Q.  And  it  was  the  day  following?    A. 
Yes,  sir.    Q.  And  that  is  the  way  you  hap- 
pen to  remember  that?    A.  Yes.     Q.  When 
you  told  Mr.  Beekw  that  you  had  brouglit 
the  partition  suit,  had  you  gone  into  the  de- 
tails of  your  transactions  with  Mr.  Becker? 
A.  No,  sir.    Q.  Acquainted  Mr.  Becker  with 
all  tfao  details  of  your  transaction?    A.  No. 
sir.      Q.  Simply    told    him    that    yon    bad 
brought  the  partition  suit?    A.  Yes,  sir;  for 
this  land  on  the  North  and  Sonth  road.    Q. 
Did  you  describe  it  to  him?    A.  He  appar- 
ently  knew   It    •    *    •    Q.  Now,   you   are 
sure  that  you  told  Mr.  Becker  that  you  had 
brought  suit  the  first  or  second  day  after 
you  bad  done  so?    A.  Yes,  sir.    Q.  And  yet 
you  made  no  data  or  memorandum  to  that 
effect?    A.  I   did  not     Q.  And   have   never 
thought  of  It  imtil  this  time,— nntil  this  siiit 
was  filed?    A.  I  thought  of  it  ever   since. 
Q.  Yoa  have  been  refreshing  your  memory 
on  it  ever  shicc?    A.  I  considered  over  it  a 
great  many  times." 

Plaintiffs  offered  the  following  declara- 
tions of  law:  "The  court  declares  the  law  to 
be  that  if  it  finds  from  the  evidence  that  on 
or  about  the  28th  day  of  June,  1892,  the  de- 
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feiiOant  I^onis  Strocher  became  seiecd  and 
l>ossessed  of  a  two-thirds  interest  in  trust 
of  the  property  described  in  the  petition,  for 
the  use  and  benefit  of  the  partnersliip  com- 
posed of  E.  H.  Ponath  and  Aug.  Briiegg- 
niann,  linon-n  as  Ponath  &  Brueggmann,  and 
that  said  trust  was  manifested  and  proved 
by  a  writing  signed  by  said  Louis  Stroeher; 
and  further  finds  that  on  or  prior  to  the  1st 
ilay  of  September,  1806,  B.  H.  Fonnth  made, 
executed,  and  delivered  to  plaintiffs  herein, 
or  some  one  for  them,  a  conveyance  in  trust 
to  Cyrus  Hall  of  all  his  right,  title,  and  in- 
terest in  and  to  an  undivided  one-third  in- 
terest in  the  property  described  in  the  peti- 
tion, for  the  purpose  of  securing  to  plain- 
tiffs, or  some  one  for  them,  the  payment  of 
bis   certain  promissory  notes  of  even  date 
with  said  deed  of  trust,— one  for  $5,000,  and 
two  semiannual  interest  notes,— -which  plain- 
tlEFs  had  received  for  value,  and  that  said 
deed  of  trust  was  recorded  In  the  recorder's 
office  of  the  county  of  St.  Louis  on  Septem- 
ber 1,  1886;   and  further  finds  and  believes 
from  the  evldenae  that  at  the  date  of  receiv- 
iiiPT  said  notes  and  deed  of  trust  the  plaln- 
tlffs  herein  had  no  notice  that  the  said  in- 
terest In  said  property  described  in  the  peti- 
tion was  partnership  property,  or  that  the 
same  would  be  required  to  answer  in  the 
])nyment  of  partnership  obligations;  and  fur- 
ther finds  and   believes   from  the  evidence 
that  on  or  about,  to  wit,  the  25th  day  of  Oc- 
ti>l>er,  1897,  the  said  Cyrus  Hall,  trustee 'un- 
der said  deed  of  trust,  acting  under  the  pow- 
er given  him  in  said  deed  of  trust,  after 
.  due  notice  of  such  sale  by  advertisement  in 
accordance  with  the  provisions  thereof,  sold 
to  the  plaintiffs  all  of  the  right,  title,  and  in- 
terest belonging  to  said  Ponath  In  and  to  the 
property  described  in  plaintiff's  petition;  and 
further  believes  and  finds  from  the  evidence 
that  the  service  of  summons  In  said  parti- 
tion suit  of  Patrick  O'Connell  et  al.  v.  E.  H. 
Ponath  et  al.  (So.  6,60D)  was  not  made  upon 
10.  H.  Ponath  until  the  2d  day  of  September, 
1896,— then  the  verdict  and  finding  must  be 
for  the  plaintiffs.    The  court  declares  the 
law  to  be  that  if  It  finds  from  the  evidence 
in  this  case  that  on  or  about  the  28th  day 
of  June,  1892,  the  defendant  Louis  Stroeher 
became  seised  and  possessed,  in  trust,  of  the 
l)roperty  described  In  the  petition,  for  the 
use    and    benefit    of    E.    H.    Ponath,    Aug. 
Brueggmann,  and  Ferdinand  Meyer,  as  ten- 
ants in  common,  for  each  an  undivided  one- 
third  interest  therein,  and  that  said  trust 
was  manifested  and  approved  by  a  writing 
signed  by  said  Louis  Stroeher;    and  further 
finds  that  on  or  prior  to  the  1st  day  of  Sep- 
tember, 1800.  said  E.  H.  Ponath  made,  exeeut- 
r>d.  and  delivered  to  plaintiffs  herein,  or  some 
one  for  them,  a  conveynnce  in  trust  to  Cyrus 
n.ill  of  all  of  bis  right,  title,  and  interest  in 
nuil  to  the  nndlvi<led  one-third  of  the  prop- 
erty described  in  the  petition,  for  the  pur- 
pose of  s«M;nrlng  to  plaintiffs  herein  the  pay- 
ment of  bis  certain  promixsory  n</tc8,  of  even 


date  with  said  deed  of  trust,  for  $5,000,  and 
semiannual  Interest  notes,  which  plaintiff 
held  for  value  on  that  date,  and  that  said 
deed  of  trust  was  duly  recorded  In  the  re- 
corder's office  of  St  Louis  county  on,  to  wit, 
September  1,  1896;  and  further  finds  and 
believes  from  the  evidence  that  thereafter, 
and  on  or  about  the  25th  day  of  October, 
1887,  the  said  Cyrus  Hall,  acting  under  the 
power  given  to  him  in  said  deed  of  trust, 
after  due  notice  of  such  sale  by  advertise- 
ment In  acc(Mxlance  with  the  provisions  of 
said  deed  of  trust,  sold  to  the  plaintiffs  all 
of  the  right,  title,  and  interest  belonging  to 
said  Ponath  In  and  to  the  property  described 
in  plaintiffs'  petition;  and  further  believes 
and  finds  from  the  evldooce  that  service  of 
summons  in  the  partition  suit  of  Patrick 
O'ConneU  et  aL  v.  K.  H.  Ponath  et  al  (No. 
5,008)  was  not  made  upon  £.  H.  Ponath  un- 
til the  2d  day  of  September,  1886,— then  the 
verdict  must  be  for  the  plaintiffs  in  this 
case."  Which  declarations  the  court  refus- 
ed, to  which  refusal  the  plaintiffs,  by  their 
counsel,  then  and  there  duly  excepted  at  the 
time. 

It  is  weU  settled  in  this  state  that  the 
beneficiary  and  trustee  ha  a  deed  of  trust 
executed  upon  land,  the  subject  of  partition, 
prior  to  the  institution  of  a  suit  for  that 
purpose,  are  proper  parties  to  such  suit 
(Rcinliardt  v.  Wendeck,  40  Mo.  577;  Dam- 
eron  v.  .Tameson,  71  Mo.  97;  Yates  v.  Jebn- 
aon,  87  Mo.  213;  Harbison  v.  Sandford,  80 
Mo.  477,  3  8.  W.  20;  Kstes  v.  Ndl,  108  Mo. 
173,  IS  S.  W.  1006;  Hiles  v.  Rule,  121  Mo. 
249,  25  8.  W.  95»;  Lilly  v.  Menke,  120  Mo. 
100,  28  S.  W.  64a,  994),  but  no  such  rule  pre- 
vails with  respect  to  a  beneficiary  or  trustee 
in  a  mortgage  or  deed  of  trust  executed 
after  a  partition  suit  has  been  instituted. 
The  suit  In  partition  in  question  in  this  case 
was  begun  on  the  27th  day  of  August,  1896, 
when  the  petition  was  filed,  and  process 
issued  thereon  (section  2013,  Be  v.  St.  1881); 
Brick  Co.  V.  Barker,  50  Mo.  App.  60;  Wat- 
kins  V.  Railway  Co.,  58  Mo.  App.  069);  and 
In  so  far  as  the  defendant  Ponath,  therein 
named,  and  |ill  who  claim  under  him,  in- 
cluding the  plaintiffs  in  that  suit  are  con- 
cerned, the  Judgment  therein  rendered  1b 
binding  upon  them,  and  all  persons  claiming 
under  tbem  (section  7160,  Rev.  St  1868; 
Hart  V.  Steednian,  98  Mo.  452,  11  S.  W.  903; 
Holladay  v.  Langford,  87  Mo.  677).  The 
mortgage  under  which  plaintiffs  clnim-  was 
executed  and  recorded  on  the  1st  day  aC 
September,  1806,  at  which  time  tlie  parti- 
tion suit  was  pending,  and  to  whidi  I'ooath, 
their  grantor,  was  a  party;  and.  If  plaintiffH 
bad  desired  to  become  parties  to  said  suit, 
it  was  their  privilege,  tmder  the  statute,  to 
have  themselves  so  made,  and,  having  failed 
to  do  so,  they  are  in  no  posHlon  to  complain. 
This  was  the  course  pursued  by  Louts 
Oloeckner.  who  claimed  to  have  bought  Po- 
nath's  interest  in  the  property  at  Hherlff's 
sale  under  execution.    The  statute  provides 
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-that  a  sale  In  partition  "shall  be  a  bar 
-against  all  persons  interested  In  such  prem- 
ises who  shall  hare  been  parties  to  the 
proceeding  and  against  all  persons  claiming 
from  such  parties,  or  either  of  them"  (Rey. 
Bt  1889,  i  7169);  and  as  plaintiffs  claim  un- 
der Ponath,  who  was  a  party  to  the  parti- 
tion suit,  they  are  conclusively  bound  by 
the  Judgment  therein.  HoUaday  v.  Lang- 
ford,  87  Mo.  677;  Hart  ▼.  Steedman,  98  Mo. 
4r>2,  11  S.  W.  993.  As  plaintiffs  failed  to  set 
up  their  rights  in  the  partition  suit,  they 
are  now  precluded  from  asserting  or  setting 
up  any  interest  or  claim  adverse  to  the  in- 
terests of  any  and  all  persons  claiming  un- 
der the  Judgment  In  that  suit. 

With  respect  to  the  quitclaim  deed  of 
Meyer's  Interest  from  Stroeher  et  al.  to 
O'Connell,  it  is  claimed  by  defendants  that 
the  recitals  therein  contained  did  not  of 
themselves  operate  to  devest  the  legal  title 
to  any  of  the  remaining  property  out  of 
Stroeher,  and  to  vest  the  legal  title  to  any 
portion  thereof  in  Ponath,  so  as  to  place 
him  In  the  chain  of  title,  and  enable  him  to 
execute  a  legal  conveyance,  the  record  of 
which  Imparted  constructive  notice  to  the 
plaintiffs  in  the  partition  suit;  that,  while 
the  recitals  therein  were  "sufficient  proof  in 
writing  of  the  trust,"  that  proposition  only 
makes  the  recitals  evidence  in  a  proceeding 
to  prove  and  enforce  the  trust  against  the 
trustee  and  those  having  notice  of  the  equi- 
ties, and  does  not  make  the  recitals,  of 
thenxBcIves,  to  operate  to  devest  the  legal 
title  out  of  Stroeher  and  vest  It  in  Ponath; 
that  the  legal  title  to  the  undivided  Interest 
not  quitclaimed  to  O'Connell  was  not  con- 
Teyed  by,  or  diverted  out  of,  Stroeher.  and 
vested  in  Ponath.  There  are  no  operative 
words  of  conveyance  In  the  declaration  of 
trust  to  pass  the  legal  title  to  any  Interest 
In  the  property  to  Ponath,  which  were  ab- 
-ewlutely  necessary  to  pass  legal  title;  for 
there  must  be  words  used  showing  an  Inten- 
tion to  grant  an  estate.  In  order  to  pass  title 
(McKInney  v.  Settles,  31  Mo.  541;  Lane  v. 
Kwlng,  Id.  86,  77  Am.  Dec.  632),  in  the  ab- 
sence of  which  no  legal  title  will  pass;  and, 
being  not  within  the  chain  of  title,  it  was 
insufficient  to  impart  notice  to  a  purchaser. 
No  deed  of  conveyance  or  Instrument  of 
writing  of  any  kind  not  within  the  line  of 
the  chain  of  title  will  imiuirt  notice  to  a  pur- 
clmser.  Tydlngs  v.  Pitcher,  82  Mo.  379.  A 
purchaser  is  not  to  be  charged  with  con- 
structive notice  of  a  deed  simply  because  It 
Is  upon  record,  but.  In  order  that  he  may  be 
charged  with  such  notice,  it  must  be  within 
the  line  of  the  chain  of  title. 

There  was  no  evidence  that  the  plaintiffs 
in  the  partition  suit  had  actual  notice  of  the 
deed  of  trust  by  Ponath  before  the  service 
of  the  summons  on  him  in  that  suit  The 
Judgment  In  that  suit,  which  became  final 
on  the  conflrmntion  of  the  report  of  the 
commissioners,  fixed  the  richts  of  the  par- 
ties thereto,  and  is  binding  upon  them,  and 


all  persons  claiming  by,  througb,  or  under 
them. 

The  possession  of  the  defendants  of  the 
property  in  question  is  not  Joint,  bat  it  is 
held  In  separate  and  distinct  lots  by  the  re- 
spective defendants.  They  were  therefore 
liuproperiy  Joined  as  defendants  In  this  ac- 
tion. 

Plaintiffs  could  only  have  recovered  upon 
showing  a  legral  title  to  all  or  some  part  of 
the  land  sued  for,  and,  having  failed  to  do 
so,  the  Judgment  must  be  affirmed.  It  is  so 
ordered.    All  concur. 


BURNHAM  et  al.  v.  BOYD  et  aL 

(Supreme  Court  of  Missouri,   Division  No.  1. 
Feb.  19,  1902.) 

FRAUDULENT   C0NVKYANCB8— SBTTIJJG  ASIDB 
— PLKADINO-BVIDKNCB— SUKFICIENCT. 

1.  In  a  suit  to  set  aside  a  conveyance  as 
fraudulent,  alieEations  that  the  deed  was  nu<l<- 
to  hinder  and  aelav  creditors,  and  was  frand- 
ulent,  without  specifications,  are  insufficient,  and 
present  no  triable  issue. 

2.  A  father  of  a  memtier  of  a  firm  execut- 
ing a  deed  of  trust  to  a  baulc,  attacked  as 
fraudulent,  was  indorser  oC  the  firm's  paper  to 
the  bank.  Previous  to  the  trust  deed,  the 
firm  conveyed  the  lands  in  the  trust  deed  to 
such  father  to  secure  him  for  his  indorsements, 
and  he  withheld  the  deed  from  record.  The 
bank  was  informed  that  he  was  secured  by 
deeds  to  the  land.  Before  the  execution  of 
tho  trust  deed  the  father  reconveyed  the  lands 
to  the  firm,  to  enable  it  to  secure  the  bank. 
On  the  day  the  trust  deed  was  executed  the 
firm  made  a  chattel  mortgage  for  the  l>euefit 
of  creditors,  including  the  bank,  and  preferring 
it  for  the  payment  of  a  note  not  covered  by' 
the  trust  deed.  The  security  given  the  Iwnk 
was  not  out  of  proportion  to  the  debt  dae  the 
bank,  and  until  a  few  days  of  the  execution  of 
the  trust  deed  the  bank  believed  the  firm  in 
good  standing.  After  the  execution  of  the 
trust  deeds  the  bank  gave  the  firm  a  written 
promise  to  extend  the  notes  for  two  years  ou 
condition  that  the  interest  be  promptly  paid, 
but  such  memorandnm  wa.'i  founded  on  do 
consideration.  When  the  bank  tiecame  nneasr 
about  the  debt,  the  cashier  went  to  the  firm, 
and,  after  examination  of  the  firm's  property, 
reached  an  agreement  with  the  firm  on  Sun- 
day, and  the  trust  deeds  were  executed  Mon- 
day morning,  and  were  recorded  at  about  4 
o'clock,  when  the  cashier  arrived  at  the  coun- 
ty seat.  Held  insufilcient  to  establish  frau^ 
warranting  the  setting  aside  of  such  tru.-i 
deed  as  in  fraud  of  creditors. 

Appeal  from  circuit  court,  Greene  count.v: 
Jas.  T.  Neville,  Judge. 

Bill  by  James  K.  Bumham  and  others 
against  T.  J.  Boyd  and  others.  There  wa* 
a  decree  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

Ellis,  Cook  &  Ellis  and  Karnes.  New.  Hall 
&  Krauthoff,  for  appellants.  BenJ.  U.  Mu«- 
sey,  for  respondents. 

VALLIANT,  J.  This  is  a  suit  In  equity  to 
set  aside  three  deeds  of  trust  given  by  de- 
fendant Boyd  to  secure  certain  Indebtedness 
to  defendant  the  Central  National  Bank  ot 
Springfield.    The  deeds  convey  to  a  trustee, 
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for  this  purpose,  certain  lands  In  Howell  and 
Oregon  counties.  The  plaintiffs  are  credit- 
ors of  tbe  firm  of  which  Boyd  Is  a  member, 
and  had,  before  filing  this  suit,  brought  suits 
against  the  firm  on  the  debts  due  them  re- 
spectively, and  had  sued  out  writs  of  at- 
tachment and  attached  the  lands  covered  by 
these  deeds  of  trust  The  petition  charges 
that  the  deeds  were  executed  for  the  pur- 
pose of  hindering  and  delaying  the  creditors 
of  Boyd,  and  the  bank  knew  It,  and  that 
since  the  execution  of  the  deeds  the  bank  has 
allow-ed  them  to  be  used  to  cover  up  the 
property  of  Boyd,  and  hinder  his  creditors, 
and  has  allowed  him  to  use  them  to  coerce 
his  creditors  into  making  unfair  and  uncon- 
scionable settlements.  The  only  averment 
In  the  petition  as  of  a  fact  to  sustain  the 
charge  of  fraud  is  that  the  pretended  In- 
debtedness which 'the  deeds  purport  to  have 
been  executed  to  secure  is  fictitious  and  fraud- 
ulent The  answer  denied  all  the  allega- 
tions of  fraud  and  fictitious  indebtedness. 
The  trial  in  tbe  circuit  court  resulted  In  a 
tinding  and  Judgment  for  the  defendants, 
and  the  plaintiffs  appeal. 

There  was  really  no  evidence  to  sustain 
tbe  averment  that  the  debt  to  the  l>ank,  or 
any  part  of  it,  was  fictitious,  and  therefore 
the  bill  should  have  been  dismissed  for  that 
reason.  The  allegations  in  the  petition  to  tbe 
effect  that  the  deeds  were  made  by  Boyd 
to  binder  and  delay  his  creditors,  and  that 
tbe  bank  allowed  him  to  cover  up  his  prop- 
erty by  them,  and  coerce  his  creditors  into 
unfair  settlements,  are  mere  charges  without 
RpeclficstioEs,  and  present,  in  a  suit  of  this 
Ivind,  no  triable  issue.  In  a  suit  in  equity 
to  set  aside  a  deed  on  the  ground  of  fraud 
it  is  not  sufficient  to  say  in  the  petition  that 
the  deed  was  fraudulent  or  that  it  was  for 
the  purpose  of  hindering  and  delaying  cred 
itors,  or  that  it  was  suffered  to  be  used  for 
that  purpose.  To  say  that  a  deed  is  fraudu- 
lent, or  that  it  was  executed  or  used  for  a 
fraudulent  purpose.  Is  merely  to  characterize 
it  and,  unlesti  such  characterization  is  ac- 
companied with  a  statement  of  the  facts 
that  are  supposed  to  constitute  the  fraud.  It 
amounts  to  nothing  in  pleading.  The  evi- 
dence took  a  wider  range  than  the  pleadings 
in  this  case  authorized,  and  it  is  upon  points 
brought  out  In  the  evidence  only  that  the 
assignment  of  errors  is  founded.  It  ap- 
peared in  evidence  that  one  J.  J.  Sltton,  who 
was  tbe  father  of  one  of  the  members  of  tbe 
firm  of  Boyd  &  Co.,  was  indorser  for  the 
firm  on  a  large  part  of  the  firm's  paper  held 
by  the  bank,  and  that  a  year  or  more  before 
the  deeds  of  trust  in  question  were  executed 
Boyd  had  conveyed  these  lands  to  Sitton  to 
secure  him  for  his  indorsements.  Sitton 
withheld  bis  deed  from  record,  and  tbe  evi- 
dence showed  that  he  did  so  pursuant  to  an 
understanding  with  Boyd  &  Co.  that  the 
deed  would  not  be  recorded  unless  tbe  flnan* 
cial  conditions  of  the  firm  made  It  necessary 
66  S.W.-68 


for  Sitton's  security.  Counsel  for  appellants 
think  the  evidence  shows  that  the  bank  was 
informed  of  thi9  secret  agreement  to  keep 
the  deed  off  tbe  record.  The  evidence  on 
this  point  to  which  the  counsel  refer  In  their 
statement,  is  in  the  testimony  of  tbe  two 
iSittons,  father  and  son.  The  father's  testi- 
mony was:  "Q,  When  did  you  first  talk 
with  the  bank,  or  any  representative  of  tlie 
defendant  about  your  being  liable  on  those 
notes?  A.  Not  until  a  few  days  before  the 
assignment.  Q.  The  first  talk  you  had  with 
them?  A.  Yea,  sir.  No,  sir;  I  had  a  talk' 
with  them  once  before  that— in  August  prior. 
Q.  In  August  1897?  A.  Yes,  sir;  I  think  I 
did.  Q.  Did  you  talk  over  the  whole  mat- 
ter with  them  at  that  time?  A.  Yes,  sir. 
Q.  Did  you  tell  them  you  were  secured?  A. 
Yes,  sir."  The  son  testified:  "Q.  You  did 
not  disclose  to  the  wholesale  houses  at  any 
time  that  your  real  estate  had  been  deeded 
to  your  father,  did  you?  A.  No,  sir.  Q. 
You  never  told  a  single  creditor  of  that  fact? 
A.  No.  Q.  You  did  not  tell  the  bank  even, 
did  you?  A.  Yes.  Q.  Do  you  testify  that 
you  told  the  bank  that,— Mr.  McDanlel  hero? 
A.  Yes,  sir.  Q.  When  did  you  tell  him?  A. 
I  told  him  that  at  the  time.  Q.  The  time  be 
signed  the  paper,— your  father  signed  the 
paper?  A.  Yes,  sir.  Q.  At  the  time  he  deed- 
ed it  over?  A.  Yes,  sir.  Q.  Your  father  and 
you  had  an  agreement  to  keep  it  off  the  rec- 
ord? A.  Yes,  sir.  Q.  And  did  you  tell  Mr. 
McDanlel  about  that?  A.  I  don't  know 
about  that'  We  do  not  think  that  in  sup- 
port of  a  charge  of  fraud  anything  more  can 
be  made  out  of  that  evidence  than  tbat  the 
bank  was  informed  that  Sitton  was  secured 
by  a  deed  to  the  land.  But  even  if  the  bank 
did  know  that  the  deed  was  being  kept  off 
the  record,  it  was  a  matter  in  which  it  had 
no  concern,  and  over  which  it  bad  no  cen- 
tred. Just  before  the  execution  of  the  deeds 
of  trust  In  question  Sitton  reconveyed  the 
lands  to  Boyd  for  the  purxmse  of  enabling 
him  to  thus  secure  the  bank.  On  the  same 
day  these  deeds  of  trust  were  executed,  Boyd 
&  Co.  made  a  chattel  deed  of  trust  covering 
their  entire  stock  of  goods  for  the  benefit  of 
a  large  number  of  creditors,  including  this 
bank,  and  preferring  the  bank,  providing 
first  for  tbe  payment  of  a  note  due  the  bank, 
not  covered  by  the  other  deeds  of  trust 
Prior  to  that  time  Boyd  &  Go.  had  given  the 
bank  certain  stocks  as  collateral  for  their 
notes  it  held.  So  that  the  bank  was  pre- 
ferred above  all  other  creditors  upon  all  the 
available  assets  of  the  firm.  But  the  secu- 
rity given  was  not  out  of  proportion  to  the 
amount  of  the  debt  due  the  bank.  Up  to 
within  a  few  days  of  tbe  execution  of  the 
deeds  of  trust  in  suit  the  bank  people  be- 
lieved the  firm  to  be  in  good  condition.  The 
members  of  the  firm  so  represented  its  con- 
dition, and  stated  that  their  commercial  rat- 
ing was  $120,000.  The  amoimt  owing  the 
bank  at  tbia  time  was  about  186,400.  of 
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>YUlch  about  $24,400  was  coyered  by  the 
deeds  of  ti'ust  in  suit,  the  land  being  trortb 
about  $20,000,  and  previously  incumbered  for 
about  $5,000.  The  stock  of  goods  sold  un- 
der the  chattel  mortgage  tor  somewhat  over 
$4,000,  which  reduced  the  bank's  debt  that 
much.  The  collaterals  previously  given  to 
the  bank  were  not  out  of  proportion  to  the 
debt  of  the  bank  not  covered  by  the  deeds 
of  trust  It  was  also  shown  in  evidence  that 
shortly  after  the  execution  of  the  deeds  of 
trust  in  suit  the  bank  gave  Boyd  &  Co.  a 
written  promise  to  extend  the  notes  covered 
)>y  the  deeds  of  trust  from  time  to  time  for 
two  years  on  condition  that  the  Interest 
should  be  promptly  paid;  that  the  farms  be 
kept  up  in  good  condition,— not  suffered  to 
Tim  down,— and  the  taxes  promptly  paid.  If 
that  fact  is  what  the  plaintiffs  had  in  mind 
when  they  charged  in  general  terms  in  their 
petition  that  the  deeds  of  trust  were  made 
to  delay  the  creditors  of  Boyd  &  Co..  aud 
that  the  bank  has  since  permitted  the  deeds 
to  be  used  for  that  porpoee,  they  should 
have  stated  the  fact  in  their  petition,  so  that 
issue  could  have  been  Joined  on  it.  But  no 
such  issue  was  tendered.  The  evidence,  how- 
ever, does  not  show  that  the  deeds  of  trust 
were  executed  upon  any  such  condition.  It 
Klinws  that  the  subject  of  extensions  was 
mentioned,  and,  although  no  such  agreement 
was  made  at  the  time,  yet  Boyd  &  Co.  trust- 
ed that  the  bank  would  give  them  time,  and 
the  bank  expected  to  do  so.  The  memoran- 
dum given  by  the  bank  afterwards  evidenced 
a  mere  voluntary  indulgence,  which  did  not 
affect  the  security,  and  was  supported  by  no 
consideration,  the  conditions  expressed  be- 
ing only  a  performance  of  obligations  al- 
ready existing.  It  was  no  legal  obstaole  In 
the  way  of  any  other  creditor  who  might 
have  chosen  to  pay  the  bank's  debt  and  be 
subrogated  to  its  rights  under  the  deeds  of 
trust.  Harburg  v.  Kumpf,  161  Mo.  16,  62 
S.  W.  10. 

The  unusnal  hour  at  which  the  deeds  were 
executed  and  the  haste  with  which  they 
were  filed  toe  record  are  mentioned  as  indi- 
cations of  fraud.  It  seems  that  after  the 
bank  became  uneasy  about  its  debt  the  cash- 
ier went  to  Thayer,  which  is  the  town  where 
Boyd  &  Co.  were  doing  business,  to  look  into 
their  affairs,  and  got  the  debt  secured.  Sev- 
eral days  were  consumed  In  examinations  of 
property  and  discussing  the  situation.  The 
terms  were  reached  on  Sunday,  but  the  par- 
ties waited  until  1  o'clock  Monday  morning 
to  execute  the  deeds,  and,  as  soon  as  they 
were  delivered,  McDaniel,  the  cashier,  start- 
ed for  Alton,  the  county  seat  of  Oregon  coun- 
ty, with  the  deed  to  the  land  in  that  county, 
and  upon  arriving  there  aroused  the  clerk 
at  4  o'clock  In  the  morning,  and  filed  the 
deed  for  record  at  that  hour,  and  immedi- 
ately started  to  return  to  Thayer.  The  How- 
ell county  deed  was  filed  at  S  o'clock  the 
same  morning.  Uuaocompanied  by  any  oth- 
er fact  indicating  fraud,  we  can  see  no  ele- 


ment of  fraud  in  that  conduct    Under  the 
pleadings   and  evidence   the   circuit    court 
could  have  reached  no  other  conclusion  than 
it  did. 
The  Judgment  Is  affirmed    All  concur. 


NAGEOj  et  al.  r.  LJNDBLL  BY.  CO.  et  al. 

(Supreme  Court  of  Missouri,  Division   No.  1. 
Feb.  19,  1902.) 

STRBEH'  RAILROADS-CONSTBOCTION  OF  ROAD 
—ORDINANCE— FRAUD  IN  PASSAGE— RIGHTS 
OP  ABUTTING  PROPBRTT  OWNER— DAMAGE- 
INJUNCTION  —  PETITION  —  SL'FFlCaKNCy  - 
ALLEGATION  OF  FRAUD. 

1.  A  petitiou  in  a  suit  ap;ainst  three  street 
railrood  cninpanies  to  eujom  them  from  lay- 
iOK  their  tracks  in  a  street,  which  alleges  that 
the  ordinance  authorizing  the  construction  of 
the  road  was  obtained  by  fraud  of  the  defend- 
ants, their  agents,  servants,  and  attorneys,  in 
bribing  aldei-meu,  counoilmen,  and  members  of 
the  municipal  assembly  by  paying  or  promis- 
tng  to  pay  money,  stoclxs.  iionds,  or  privileges 
to  such  olflcers,  is  uncertain  and  insnfflcient  ia 
failing  to  specifically  state  the  acts  constitut- 
ing the  fraud. 

2.  A  demurrer  to  the  petition  does  not  admit 
the  truth  of  such  allegation,  as  the  allegation 
does  not  state  a  traversible  fact,  and  a  demnr- 
rer  only  admits  facts  which  are  well  pleaded. 

3.  An  allegation,  in  a  petition  to  restrain  a 
street  railway  company  from  laying  double 
tracks  in  a  street,  that  it  is  a  narrow  street, 
and  that  such  ti-acks  will  greatly  impair  its 
Dsefulness  in  not  leaving  room  between  the 
tracks  and  curb  for  wagons  to  pass,  is  a  mere 
conclusion,  and  insufficient  to  show  a  use  of 
the  street  which  will  practically^  destroy  it  as 
a  highway,  aud  authorize  an  injunction  to  re- 
strain the  railroad's  construction. 

4.  Rev.  St.  1SJ»,  S  laS,  requiring  strett 
railroad  corporations,  before  takmg  or  dama- 
ging any  propei-ty  in  the  construction  of  their 
railroads,  to  determine  and  pay  the  damage;; 
caased  to  the  owners  of  real  or  personal  prop- 
erty, does  not  give  a  right  to  damages  not 
existing  before  the  passage  of  the  act,  and  a 
property  owner  is  only  entitled  to  damages 
which  are  peculiar  to  his  property,  and  nut 
common  to  all  abutting  owners. 

5.  The  act  of  a  street  railroad  company  in 
tearing  up  the  street  preparatory  to  buiMin;: 
its  road,  and  piling  ties  and  rails  in  the  street. 
being  a  necessary  incident  to  the  constmctiua 
of  the  road,  is  not  such  a  damage  to  an  abut- 
ting property  owner  as  will  authorize  an  in- 
junction to  restrain  the  constructiou  of  the 
road. 

Appeal  from  St  Louis  circuit  court;  Wni. 
Zachritz,  Judge. 

Injunction  by  Frank  A.  Nagel  and  others 
against  the  Lindell  Railway  Company  a  nil 
others.  From  a  Judgment  in  favor  of  !)!•■ 
defendants,  plaintiff  Barr  appeals.      Affimii  :. 

This  is  a  salt  in  equity,  aiming  to  enjoin 
die  defendants  from  constructing  m  street 
railway  in  Hamilton  avenue  in  St  Louis. 
Tbe  circuit  court  sustained  a  demtsrer  to 
the  petition,  and,  the  plaintiffs  declining  to 
plead  further,  the  court  rendered  Judgment 
for  defendants,  from  which  one  of  the  plain- 
tiffs appeal.  The  petition  states  substantial- 
ly that  the  plaintiffs  severally  own  lots  in 
the  city  fronting  Hamilton  avenne,  which  is 
one  of  the  public  streets  of  the  city,  ami 
that  defendants,  who  ar»  three  street  rail- 
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way  corporatlonB  and  tbeir  offloen,  are  aboat 
to  construct  a  donbte-track  railway  through 
Hamilton  avenoe  under  authority  of  a  cer- 
tain ordinance  ot  tlte  municipal  assembly  ap- 
prored  October  28,  1S98,  being  No.  19,429, 
and  which  Is  set  ottt  by  literal  copy  in  the 
>  potltion.  Without  here  copying  the  ordi- 
nance, whldi  la  very  long,  It  is  sufficient  for 
tbe  purposes  of  this  caae  to  say  that  It  con- 
fers the  auth(Hity  to  do  what  the  petition 
eta  tea  tbe  defendants  are  about  to  do,  pro- 
vided tlie  ordinance  Is  valid,  and  provided 
tbe  defendants  have  not  omitted  to  perform 
some  duty  they  owe  to  the  plaintiffs  pre- 
liminary to  entering  npon  the  woife.  Tbe 
petition  charges  that  the  ordinance  is  Illegal 
and  void  because  it  was  "frandnlently  and 
corruptly  passed  by  the  monlcipal  assembly 
of  said  city  by  reason  of  said  d^endants, 
their  agents,  servants,  and  attorneys,  cor- 
ruptly bribing  and  paying  tbe  city  aldermen, 
councUmen,  and  membns  of  the  municipal 
assembly  large  sums  of  money,  or  promising 
to  pay  the  aldermen,  councllmen,  and  mem- 
bers of  tbe  municipal  assembly  of  tbe  aald 
city  of  St.  Louis  stocks,  bonds,  privileges, 
and  large  sums  of  moctey,  to  vote  for  said 
pretended  franchise  and  ordinance."  The  pe- 
tition states  t^at,  acting  under  that  ordi- 
nance, the  defendants;  or  one  of  them,  has 
"unlawfully  and  forcibly  entered,  or  is  about 
to  unlawfully  and  forcibly  enter.  In  and  iq>- 
on  said  Hamilton  avenue,  adjacent  to  and 
In  front  of  the  said  real-estate  property  of 
plaintiffs,  above  described,  for  the  purposes  of 
constructing  and  operating  a  street  railway 
In  and  upon  the  said  Hamilton  avenue,  and 
have  hauled  and  deposited  rails  and  ties,  or 
are  about  to  deposit  rails  and  ties,  upon  the 
surface,  and  have  dug  up  or  are  about  to  dig 
up  the  surface  and  tear  up  and  remove  the 
paving  from  said  Hamilton  avenue,  and  are 
now  or  about  to  mgage  in  making  excava- 
tion in  said  Hamilton  avenue,  and  have  or 
are  about  or  threaten  to  occupy  and  obstruct 
Mid  avenue  with  horses,  men,  timbers,  street 
car  tracks,  street  cars,  electric  wires,  and 
poles,  and  other  obatructlcras  so  as  to  tempo- 
rarily prevent,  and  permanently  Impair  the 
use  of  said  Hamilton  avenue  as  a  public 
thoroughfare,  thereby  preventing  these  plain- 
tiffs from  going  to  and  from  their  respective 
renl-estate  propei^ty  over  and  along  said 
Hamilton  avenue,  and  thereby  greatly  de- 
preciating the  value  and  damaging  their  re- 
cpectlve  real-estate  property  and  their  per- 
sonal property,  to  the  great  and  Irreparable 
injury  to  plaintiffs'  said  property;  that  where 
said  Hamilton  avenue  adjoins  plaintiffs'  prop- 
erty It  Is  also  a  narrow  street,  and  to  build 
a  double  street  car  track  thereon  will  great- 
ly Impair  Its  usefulness,  there  not  b^ng  room 
between  the  curbing  and  street  car  tracks 
for  buggies  and  wagons  to  pass."  Petition- 
ers aver  that  it  was  tbe  duty  of  the  de- 
fendants before  damaging  plaintiffs'  property 
to  ascertain  the  amount  of  the  damage,  and 
pny  It;  but  that  they  have  not  done  so,  nor 


agreed  with  plaintiffs  In  relatl(»  to  the  dam- 
age, and  no  proceedings  have  been  instituted 
to  assess  the  compensation  to  be  paid  plain- 
tiffs for  the  injury  threatened.  Tbe  prayer 
of  the  petition  is  that  tlte  ordinance  be  de- 
clared nnll  and  void,  and  defendants  be  per- 
petually enjoined  from  constructing  and 
operating  the  street  railroad  so  projected 
tJirougb  Hamilton  avenue. 

Sterling  P.  Bond,  for  appellant.  Boyle, 
Priest  &  Lehmann  and  Geo.  W.  Easlcy,  tor 
respondents. 

VALLIANT,  J.  (after  stating  the  fturts). 
1.  A  mere  charge  of  fraud,  without  apeclfi- 
catlon  of  the  act  or  acts  which  constitute 
the  alleged  fraud,  amounts  to  nothing  in 
pleading,  and  would  be  stricken  out  on  mo- 
tion. We  have  said  this  so  often  that  it 
would  seem  useless  to  cite  authorities  to  sup- 
port It  Bank  v.  Robrer,  138  Mo.  369,  89 
8.  W.  1047;  Goodson  v.  Goodson,  140  Mo. 
206,  41  S.  W.  787;  Bnrnfaam  v.  Boyd,  66  8. 
W.  1088;  Wood  v.  Carpenter  (not  yet  officially 
reported)  66  S.  W.  172;  9  Sac  PL  ft  Prac. 
p.  683.  The  petition  charges  tbat  the  mu- 
nicipal assembly  was  corrupted  by  bribery, 
but  it  does  not  state  who  was  tbe  briber, 
nor  who  the  bribed.  There  are  three  corpo- 
rations involved,  two  of  which,  according  to 
the  petition,  acquired  tiieir  Interests  after 
tbe  franchise  had  been  granted.  Whether 
It  Is  Intended  to  Include  them  In  the  charge 
Is  not  dear.  "Their  agents,  servants,  and 
attorneys"  designates  a  large  and  unknown 
class.  "The  aldermen,  councllmen,  and  meaa- 
bers  of  the  municipal  assembly"  covers  a 
large  number  of  ofBcIale  In  general,  but 
points  to  no  one  In  particular.  Paying  or 
promising  to  pay  "stocks,  bonds,  privileges, 
and  large  sums  of  money  to  vote  for  said 
pretended  franchise  and  ordinance"  Is  as 
vngue  and  uncertain  as  language  could  make 
the  charge.  There  la  no  statement  as  of  a 
fact  which  could  be  travecaed;  ttiere  is  no 
Issue  tendered.  A  dennirrer  admits  only 
facts  well  pleaded.  It  does  not  admit  a  mere 
charactwlzadon,  which  is  all  there  la  of  the 
charge  of  fraud  in  this  petition. 

2.  In  I.«ckwood  V.  Ballroad  do.,  122  Mo. 
86,  26  8.  W.  698,  24  L.  R.  A.  516.  43  Am.  8t. 
Rep.  547,  this  conrt  decided  that  tbe  city  of 
St  Louis  could  not  grant  to  a  railroad  com- 
pany a  license  to  so  use  a  street  as  to  prac- 
tically destroy  It  as  a  highway  for  tbe  gen- 
eral public.  Whilst  recognizing  the  autliorlty 
In  the  city  to  permit  a  railroad  company  to 
occupy  the  street  along  with  tbe  public,  K 
was  decided  tbat  such  permission  could  not 
be  given  to  occupy  It  to  the  exclusion  of  the 
public;  and,  the  facts  in  that  case  allowing 
that  the  use  threatened  by  tbe  railrood 
would  practically  exclude  the  public  from 
the  street  an  Injunction  was  granted  at  the 
suit  of  an  abutting  property  owner.  The 
same  doctrine  was  announced  In  Schuienberg 
A  Boeckeler  Lombei  Oo.  v.  8t  Lo^la,  K.  & 
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N.  W.  R.  Co.,  129  Mo.  466,  81  S.  W.  796,  and 
Sherlock  ▼.  Railway  Oo.,  142  Mo.  172,  43 
S.  W.  629,  »  Am.  St  Rep.  661.  Tlie  plain- 
tiffs seek  to  bring  their  case  irlthln  the  law 
as  declared  In  those  cases,  bat  their  petition 
falls  to  show  a  similar  condition.  In  the 
first  of  those  cases  it  was  shown  that  the 
street  was  only  24  feet  wide  from  curb  to 
curb,  and  In  that  space,  in  front  of  the  plain- 
tiff's property,  the  defendant  had  laid  double 
tracks  for  Its  steam  railroad.  In  the  second 
the  street  was  occupied  by  four  tracks  of 
two  steam  railroads,  and  the  defendant  was 
about  to  occupy  the  sidewalk  with  other 
tracks  In  front  of  the  i^alntiff's  property. 
In  the  third  case'  there  was  a  steam  rail- 
road about  to  be  laid  along  an  alley  16  feet 
Ti'ide.  In  the  case  at  bar  we  hare  a  street 
railroad  to  be  laid  along  the  surface,  which 
in  itself  is  not  inconsistent  with  the  use  of 
the  street  at  the  same  time  by  the  general 
public.  The  width  of  Hamilton  avenue  is 
not  stated  in  the  petition.  The  statement  Is, 
"It  1b  also  a  narrow  street,  and  to  build  a 
double  street  car  track  thereon  will  greatly 
impair  Its  usefulness,  there  not  being  room 
between  the  curbing  and  the  street  car 
tracks  for  buggies  and  wagons  to  pass." 
That  Is  the  statement  of  a  mere  conclusion, 
and  we  are  unable  to  judge  of  its  correctness 
as  an  opinion  without  knowing  the  width  of 
the  street  or  the  distance  between  the  track 
and  the  curb.  Section  1S25,  Rev.  St.  1889, 
which  was  in  force  when  this  coptroTersy 
arose,  Is  in  reference  to  building  street  rail- 
roads under  license  from  the  city,  and  con- 
tains this  clause:  "Before  taking  or  dam- 
aging any  property  in  the  construction  of  a 
railroad  under  such  franchise,  said  corpora- 
tion shall  cause  to  be  ascertained  and  de- 
termined the  damages  that  will  be  done  by 
the  building  and  operation  of  such  railroad, 
to  tlie  real  and  personal  property  situated  on 
the  route  fixed  by  the  ordinance  defining 
such  franchise,  and  shall  pay  to  the  owner 
or  cmuen  ot  the  real  and  personal  property 
80  affected,  or  into  court  for  them,  the 
amount  of  their  respective  damages."  It  Is 
contended  on  the  part  of  appellants  that  this 
statute  gives  them  a  right  to  recover  dam- 
ages whwe  none  existed  before.  That  view 
of  the  effect  of  this  statute  was  urged  with 
great  force  by  learned  counsel  in  Ruckert  t. 
Railroad  CX>.  (Mo.)  63  S.  W.  814,  but,  after 
a  careful  consideration  of  the  subject,  this 
court  came  to  the  conclusion  that  that  was 
not  the  correct  meaning  of  the  statute,  and 
we  are  satisfied  with  the  decision  in  that 
case.  The  opinion  by  Gantt.  J.,  shows  that. 
In  conformity  with  the  uniform  rulings  of 
this  court  both  before  and  after  the  adoption 
of  the  present  constitution,  the  damages  to 
be  ascertained  and  paid  as  contemplated  In 
that  statute  were  those  peculiar  to  the  plain- 
tiff,—"different  in  kind,  and  not  merely  In  de- 
gree, from  those  suffered  by  other  members 
of  the  commimlty."  It  was  also  shown  In 
that  opinion  that  it  has  long  been  the  law  of 


this  state  that  "the  laying  of  a  railroad  tr:<.i-k 
pursuant  to  authority  granted  by  the  city  or 
the  established  grade  of  a  street  did  not 
subject  the  street  to  a  s^rltude  dUTerent 
from  that  which  was  contemplated  la  tta«> 
original  dedication,  and  the  damage  to  an 
abutting  owner  resulting  from  snch  nsa  of 
the  street  was  damnum  absque  Injuria." 
That  is  the  doctrine  in  this  state  to-daj, 
subject  to  the  qualifications  pointed  out  in 
Lockwood  V.  Railroad  Co.,  Schulenberg  & 
Boeckeler  Lumber  Oo.  t.  St  Louis,  K.  ft  X. 
W.  R.  Co.,  and  Sherlcck  v.  Railway  Co.,  su- 
pra. The  plaintiffs,  in  their  petition,  do  not 
show  that  they  have  suffered  or  will  suffer 
any  damage  peculiar  to  themselves.  Thi>y 
do  say  that  the  defendants,  preparatory  to 
constructing  the  railroad,  are  depositing  rails 
and  ties,  and  are  tearing  up  the  street  anJ 
obstructing  Its  use.  etc.,  and  "thereby  pre- 
venting these  plaintiffs  from  going  to  and 
from  tlieir  respective  real-estate  property 
over  and  along  said  Hamilton  avenue."  etc 
But  those  statements  relate  to  the  incon- 
venience resulting  in  the  necessary  work  of 
construction,  and  are  such  as  result  In  every 
street  reconstruction.  The  damage  resulting 
from  the  condition  does  not  entitle  the  plain- 
tiffs to  an  Injunction  of  the  kind  sought  in 
this  suit 

The  demurrer  to  the  petition  was  properly 
sustained,  and  the  judgment  Is  affirmed.  AU 
concur. 


TINDiLLL  et  al.  v.  TIKDALL  et  aL 

(Snpiems  Court  of  Missouri,  Division  No.   I. 

Feb.  19,  1902.) 

DBEDS-CONSTRUCTION— ESTATE    CONVBTED— 
VESTED  REMAINDER. 

The  granting  clause  of  a  deed  to  grantor's 
daughter  was  expressed  to  be  to  her  ^*for  ami 
during  her  natural  life,  and  then  to  the  lssu<^ 
of  her  body,  forever,"  aod  the  laud  was  not 
"to  be  in  auy  mauuer  subject  to  the  disposi- 
tion" of  her  husband.  In  case  she  died  "wiib- 
out  leaving  issue  living  at  her  death,"  it  was 
to  descend  to  her  heirs  at  law,  and  not  to  her 
husband  or  his  heirs.  The  habendum  was. 
"Unto  her,  the  said  L.,  and  to  her  sole  use  and 
benefit  for  and  during  her  uatural  life,  and  to 
the  issue  of  her  body  forever  after."  Held, 
that  her  children  took  thereby  a  vested  r^ 
mainder  in  fee  simple  in  the  land   conveyed. 

Appeal  from  circuit  court  Howard  county; 
Jno.  A.  Hockaday,  Judge. 

Partition  by  Jefferson  W.  Tlndall  and  oth- 
ers against  N.  C.  Tlndall  and  others.  From 
the  judgment  plaintiffs  appeal.    Affirmed. 

R.  C.  Clark  and  W.  M.  Williams,  for  ap- 
pellants. Tbos.  Shackelford,  C.  B.  Crawley, 
and  A.  W.  Walker,  for  respondents. 

BRACE,  P.  J.  This  Is  an  appeal  from  a 
judgment  of  the  Howard  county  circuit  court 
in  partition,  upon  an  agreed  case.  Ail  par- 
ties claim  under  a  deed  executed  by  Jere 
Kingsbury  on  The  19th  of  August  1S44.  which 
is  as  follows:  "This  Indenture,  made  and  en- 
tered Into  on  this  nineteenth  dajr  of  August 
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In  the  year  of  our  Lord  one  thonsand  eight 
hundred  and  forty-four,  between  Jere  Kings- 
bury, of  the  county  of  Howard  and  state  of 
Missouri,  of  the  one  part,  and  Us  daughter, 
Lnslna  Tlndall,  wife  of  Cordy  Thidall,  of  the 
same  place,  of  the  other  part  witnesseth, 
that  the  said  Jere  Kingsbury,  for  and  in  con- 
sideration of  the  natural  love  and  affection 
-which  be  bears  for  his  said  daughter,  Li> 
sina  Tlndall,  and  for  the  further  oonaidera- 
tlon  of  one  dollar  to  him  in  hand  paid  by  her, 
the  said  Luslna,  at  and  before  the  sealing  of 
these  presents,  the  receipt  whereof  Is  here- 
by acknowledged,  has  this  day  given,  grant- 
ed, bargained,  and  sold,  and  does  by  these 
presents  give,  grant,  bargain  and  sell  unto 
ber,  the  said  Luaina,  for  and  during  her  nat- 
ural life,  and  then  to  the  Issue  of  her  body, 
f oreTCr,  the  following  described  tracts  or  par- 
cels of  land,  but  not  to  be  In  any  manner 
subject  to  the  disposition  of  her  said  husband, 
to  wit:  The  southwest  quarter  of  the  east 
balf  of  the  northwest  quarter  of  section 
twenty-nine,  township  fifty,  in  range  sixteen. 
In  Howard  county,  in  the  state  of  Missouri, 
valued  at  $2,000.00;  and  in  case  she,  the 
said  Lusina  Tlndall,  shall  depart  this  life 
-(vitbout  leaving  issue  living  at  her  death, 
then  the  said  tracts  or  parcels  of  land  to  de- 
scend to  her  heirs  at  law,  and  not  to  the 
said  Cordy  Tlndall  or  his  heirs.  To  have 
and  to  bold  the  above-described  tracts  or 
parcels  of  land,  together  with  all  their  ap- 
purtenances thereunto  belonging  or  in  any 
wise  appertaining,  unto  her,  the  said  Lu- 
slna, and  to  her  sole  use  and  benefit,  for  and 
during  her  natural  life,  and  to  the  issue 
of  her  body  forever  after.  And  the  said  Jere 
Kingsbury  doth  further,  for  himself,  bis 
heirs,  ezecutM-s,  or  administrators,  further 
covenant  to  and  with  the  said  Lusina,  and 
tbe  Issue  of  her  body,  forever,  to  warrant 
and  defend  the  title  to  tbe  above-described 
tracts  or  parcels  of  land  free  from  the  claim 
or  claims  of  all  and  every  pers^ju  or  persons, 
claiming  by,  through,  from,  or  under  them, 
tbe  said  Jere  Kingsbury,  or  any  other  person 
or  persons,  bodies  corporate  or  jK^itical, 
whatsoever."  At  tbe  time  of  tbe  execution 
of  the  deed  the  said  Luslna  Tlndall  hnd  no 
children.  Subsequently  she  had  five,  viz., 
Henry  C.  Tlndall,  8r.,  M.  K.  Tlndall,  M.  F. 
Tlndall,  N.  C.  Tlndall,  and  Lucy  Tlndall. 
In  August,  1855,  Lucy  Tindall  died,  and  in 
May,  1883,  M.  K.  TindaU  died,  both  without 
issue.  In  1894  Henry  C.  Tlndall,  Sr.,  died, 
leaving  six  children,  viz.,  Mary  L.,  Jefferson 
W..  Josephine,  Jackson  C,  Leona,  and  Henry 
G.  Tiodall,  Jr.;  and  in  August,  1898,  the  said 
Lusina  Tindall  died.  On  the  4th  of  March, 
1S93,  the  said  Henry  C.  Tindall,  St.,  con- 
veyed "an  undivided  third  Interest"  In  said 
real  estate  in  trust  for  the  benefit  of  the  said 
N.  C.  Tlndall,  which  deed,  of  trust  was  duly 
foreclosed  on  tbe  7th  of  November,  1808,  and 
N.  C.  Tlndall  became  the  purchaser  thereof, 
nnd  received  a  deed  therefor,  by  which  he 
acquired  the  Interest  thus  conveyed  by  the 


said  Henry  G.  Tlndall,  Sr.;  and  afterwards, 
on  the  1st  of  December,  1808,  by  quitclaim 
deed,  he  acquired  all  the  biterest  of  the  said 
Josephine  and  Jackson  C.  Tindall  in  said  reei 
estate.  Tbe  said  Jeffers<m  W.,  Mary  Lula, 
Leona,  and  Henry  C.  Tindall,  Jr.,  four  of  tbe 
children  of  the  said  Henry  0.  TindaU,  Sr., 
deceased,  are  the- plaintiffs  in  this  case;  and 
tbe  said  N.  0.  Tlndall,  M.  F.  Tlndall,  and  the 
other  two  children  of  tbe  said  Henry  C.  Tin- 
dall, St.,  deceased,  viz.,  Josephine  and  Jack- 
son C.  Tlndall,  are  the  defendants.  The  court 
found  that  tbe  plaintiffs  and  the  said  de- 
fendants, Josephine  and  Jackson  C.  Tindall, 
have  no  interest  in  said  real  estate,  and  that 
N.  O.  Tlndall  is  entltied  to  two-thb-ds,  and  M. 
F.  Tlndall  to  one-third,  thereof,  and  decreed 
partition  accordingly,  from  which  decree 
plaintiffs  appeal. 

The  construction  of  the  deed  of  Jere  Kings- 
bury presents  the  only  question  for  determi- 
nation on  this  appeal.  The  modem  doctrine 
Is  that  In  deeds,  as  well  as  in  wills,  tbe  In- 
tention of  the  maker,  as  manifested  in  the  In- 
strument Itself,  Is  to  be  effectuated,  unless 
in  contravation  of  some  positive  rule  of  law. 
Waddell  v.  WaddeU.  00  Mo.  338,  12  S.  W. 
340,  17  Am.  St  Rep.  57&;  Liong  v.  Tlmms, 
107  Mo,  612,  17  S.  W.  808;  Carr  t.  Lack- 
land, 112  Mo.  442,  20  S.  W.  024.  Tbe  general 
purpose  manifested  on  tbe  face  of  the  deed  Is 
to  give  the  land  to  his  daughter  and  her  chil- 
dren, should  she  have  any,  and  to  exclude  her 
husband  and  bis  heirs  from  ever  having  any 
Interest  therein.  To  accomplish  this  purpose,, 
tbe  grant  is  "to  the  said  Luslna  for  and  dur- 
ing her  natural  life,  and  tben  to  the  issue 
of  her  body,  forever,"  "but  not  to  be  in  any 
manner  subject  to  tbe  disposition  of  her  said 
husband";  "and  in  case  she,  the  said  Luslna 
Tlndall,  shall  depart  this  life  without  leaving 
issue  living  at  her  death,  tben  said  tracts 
or  parcels  of  land  to  descend  to  her  heirs 
at  law,  and  not  to  the  said  Cordy  Tlndall  or 
bis  heirs."  .Habendum:  "Unto  her,  the  said 
Lusina,  and  to  her  sole  use  and  benefit  for 
and  during  her  natural  life,  and  to  the  issue 
of  her  body  forever  after."  Practically,  this 
is  a  conveyance  to  Lusina  of  a  separate  estate 
in  fee  simple  in  the  event  she  has  no  issue, 
and  of  an  estate  for  life  only  if  she  have  is- 
sue; remainder  in  fee  to  su<A  Issue.  Tbe 
said  Luslna  having  no  children  at  the  time 
tbe  deed  was  made,  the  remainder  to  her  is- 
sue was  then  contingent  In  due  course 
thereafter  children  were  bom  to  her.  The 
contingency  contemplated  In  the  deed  hap- 
pened, and  the  remainder  theretofore  contin- 
gent became  a  vested  remainder.  "What- 
ever may  be  the  distinction  between  vested 
and  contingent  remainders,  so  long  as  they 
remain  such,  the  moment  the  contingency 
happens  on  which  a  remainder  depends  it  be- 
comes a  vested  one,  with  tbe  qualities  and 
inddoits  of  such  a  remainder.  Thus,  upon 
tbe  grant  of  an  estate  to  A.,  with  remainder 
to  his  children,  be  having  none  at  the  time, 
tbe  remainder  will,  of  course,  be  a  contingent 
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One;  but;  the  moment  be  has  a  child  bom, 
the  remainder  becomes  vested  as  fully  as  If 
It  bad  ortgbuUy  been  limited  to  a  llTin; 
cbitd."  il  Waskb.  Real  Prop.  <Mb  Ed.)  p. 
tiUS,  §  2&.  Tbe  law  favors  vested  estates, 
and  the  rule  is  that  estates  shall  be  held  to 
vest  at  the  earliest  possible  period,  unless  a 
contrary  intention  Is  dearty  manifested  in 
tbe  giant.  Doe  v.  Consldlne,  6  Wall.  468, 
18  L.  Ed.  809;  Amos  v.  Amos,  117  Ind.  It), 
1»  N.  £.  53».  "An  estate  is  vested  when 
there  is  an  imiaiedlate  right  of  present  en- 
joymeat,  or  a  present,  fixed  right  of  future 
enjoyment  •  •  •  The  law  favors  vested 
estates,  and  n«  remainder  will  be  construed 
to  be  contingent  which  may,  consistently 
with  the  intention,  be  deemed  vested.  A 
grant  to  A.  for  life,  remainder  to  B.  and 
the  heirs  of  his  body,  is  a  vested  remainder; 
and  yet  it  Is  mcertain  whether  B.  may  not 
<lie  wlthoat  hebrs  of  his  body  before  the  death 
«f  A.,  and  so  the  remaindM'  never  take  effect 
In  poaseasion.  Hverj  remainder-man  may 
'die,  and  witbout  issue,  before  the  death  of 
the  tenant  for  ItflB.  It  Is  tbe  present  capacity 
of  taking  effect  ta  ponaessioD  if  the  possession 
were  to  become  .vacant,  and  not  the  certain- 
ty that  the  possession  will  become  vacant  be- 
fore tlte  estate  limited  In  remainder  deter- 
mines, tbat  distingnishes  a  vested  from  a 
conthigent  remainder."  4  Kent,  CkHum.  (14tb 
Ed.)  p.  *'2fS3.  See,  also,  Jones  v.  Waters,  17 
Mo.  587;  Chew  v.  Keller,  100  Mo.  362,  13 
S.  W.  385;  Byrne  ▼.  France,  131  Mo.  63»,  33 
s.  w.  na 

Applying  these  prineiples  to  tbe  deed  In 
Ouestioo,  tbe  remainder  in  fee  thereby  cre- 
ated vested,  when  a  child  was  born  to  tbe 
said  LiKiina,  such  child  was  'Mssue  of  ber 
body,"  t»  wboBi  tbe  grantor  directed  tbe  land 
to  go  "tonrer,"  1.  e.,  la  fee  cdmple.  Such 
chiW  had  a  present  capacity  to  take  when- 
ever tbe  life  estate  might  thereafter  be  de- 
termtaed,  and  did  take  as  soon  as  bom,  un- 
less 3  contrary  intention  clearly' appears  on 
the  face  of  the  deed.  The  use  of  the  word 
"then"  In  tlie.  granting  clause  manifests  no 
snch  intestlon,  sucb  words  in  such  connec- 
tion make  no  contlng«icy.  Tbey  relate  to 
the  time  of  tbe  enjoyment  of  the  estate, 
and  not  to  tbe  time  of  the  vesting  of  the 
intarest.  Chew  v.  Keller,  100  Ma  S62,  13 
S.  W.  3S5;  Doe  r.  Ckmsldlne,  6  WaU.  475. 
18  L.  Ed.  869,  awi  cases  in  note.  This  con- 
straetlon  Is  further  re-enforced  in  this  deed 
by  the  babendinB  clatise,  wbtcta  was  to  tbe 
said  Iioslna  "for  and  during  her  natural  life, 
and  to  tbe  issue  of  ber  body  forerer  after." 
Tbe  only  doubt  as  to  this  conetmction  la 
mised  by  tbe  clause  prvrlding  fbr  tbe  de- 
scent at  tbe  fee  to  her  belra  at  law  In  case 
Lnstna  died  wttboat  isaoe  living  mt  ber  death. 
^Taking  tbe  wbole  deed  together,  ire  do  not 
think  tbat  tbe  grantor  by  tbia  clause  Intended 


to  make  tbe  death  of  Luslna  tbe  eontingencT 
upon  which  the  remainder  sboold  Test,    h:it 
thereby  attempted  to  provide  for  tbe  conrln- 
genty  ot  tbe  remainder  never  vesting.     Tbe 
mind  of  tbe  grantor  in  this  dame  'vras  not 
oceiq>led  with  tbe  extent  of  tbe    estate  Just 
granted,   bnt  with  a   contingency    -wbidi   he 
thought  might  arise  from  bis  grant  not  talc- 
ing effect  as  he  had  made  it.     This   elanse 
was  evidently  begotten  by  the  grantor's  anx- 
iety to  exclude  the  husband   and    bis   heirs 
from  ever  having  any  interest  in   the  prem- 
ises, and   was  not  Intended  as  a   Umliation 
on  the  remainder  granted  to  tbe  Issue  of  the 
daughter.    Any  doubt  raised  by   Its  pbrase- 
rlogy  ought  to  be  resolved  In   faTor  of  a 
vested  estate.    Chew  v.  Keller.  100  Mo.  SSi, 
13  8.  W.  395;   Bredell  v.  Collier.  40  Mo.  281. 
Hence  we  eonchide  tbat  tbe  remainder  in 
fee  simple  created  by  tbe  deed  vested  In  the 
first  child  bom  to  Luslna  after  the  deed  was 
made,  as  constituting  the  class  therein  nam- 
ed, which  class  opoied  up  and  admitted  pacta 
of  her  other  children  bom  thereafter.     Gates 
V.  Selbert  157  Mo.  254,  57  S.  W.   1065,  »i 
Am.  St  Rep.  625;    WaddeU  ▼.  AVaddell.  SW 
Mo,  338,  12  a  W.  3^  17  Am.  St.  Rep.  575. 
And  it  follows  tbat  the  said  Henry  C.  TfndalL 
Sr.,  at  the  tfane  of  tbe  execution  of  tbe  deed 
of  trust  aforesaid,  bad  a  vested  rem.tinder  in 
fee  simple  in  said  real  estate,  which  passed 
by  said  deed,  and  became  vested  In  the  said 
N.   C.  Tlndall,  and  the  said  N.   C.   TlndaU. 
and  not  tbe  children  of  the  said   Henry  C. 
Tlndall,  Sr.,  Is  entitled  to  the  share  of  the 
said  Henry  G.  Tlndall,  Sr.,  In  tbe  said  real 
estate.    Tbe  plaintiffs,  four  children  ot  said 
Henry  C.  Tlndall,  Sr.,  each  claimed  an  undi- 
vided one-slxtb  of  bis  said  share  in  said  real 
estate;  and,  in  addition  to  tbe  facts,  it  w.<is 
further  agreed  as  follows:    "It  is  agreed  to 
submit  ta  tbe  court  this  case  on  the  above 
agreed  statement  of  f&cts,  for  tbe  court  to 
determine  whether  the  said  N.  0.  TlndaU  Is 
entitled  to  the  shares  claimed  by  plalntOIs,  or 
whether  plaintlfts  are  entitled  to  tbe  same, 
and  tbe  decision  of  tbe  court  shall  settle  the 
final  rights  of  tbe  parties,  and  Judgment  be 
rendered  accordingly,  if  the  court  shaJI  find 
that  N.  O.  TiBdan  is  entitled  to  tbe  sbar>>« 
claimed  by  plaintiffs;  but  if  tbe  conrt  find^ 
tbat  plaintiffs  are  the  owners  of  tbe  same, 
then  a  decree  of  partition  may  be  had  on  the 
basis  of  M.  F.  Tfndall  one-third,  N.  C.  Tln- 
dall  one-third  and  two-sixtbs  of  one-third, 
and  to  each  of  tbe  idalntlffa  one-aixtfa  of 
one-third." 

The  court  having  correctly  found,  as  we 
IntTe  seen,  that  N.  O.  Tlndall,  and  not  tbe 
platDtfffs.  is  entitled  to  tbe  Interest  tat  the 
t«al  estate  claimed  by  them,  and  decreeil 
partition  accordingly,  its  Judgment  should 
be  affirmed,  and  it  Is  accordingly  so  ordered. 
All  concur. 
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RAILROAD   COMMISSION   OF  TBXAS  T. 

WKLD  et  aL 

(Supreme  Court  of  Texas.     March  10,  1902.) 

RAILROAD  COSfMISSION  —  REaiTLATlON  OP 
FREIGHT  HATES— ACTIOK  TO  ANNUL  DECI- 
SION—JUDQMBNT—FINAUTT  FOB  PURPOSE 
OF  APPEAL. 

Rev.  St.  art.  456i,  permits  the  enforce- 
mpnt  of  rates,  charges,  etc.,  prescribed  by  the 
railroad  commission,  until  finally  found  to  be 
unjust  in  a  direct  action  brought  for  that  pur- 
pose under  the  two  following  articles,  where- 
in the  only  Issue  to  be  determined  is  the  rea- 
Gonableuess  and  justice  of  the  decision  of  the 
coiiimissioa  as  to  any  rate,  classification,  reg- 
ulntion,  etc.  Held,  that  a  judgment  in  an  ac- 
tion brought  thereunder  by  a  person  dissntis- 
fip(l  with  a  decision  of  the  commission,  which 
only  found  that  a  certain  regrulation  of  freight 
rates  by  it,  and  its  refusal  to  establish  a  dif* 
fercut  rate,  was  unjust  and  unreasonable,  but 
which  did  not  accord  relief  otherwise  to  plain- 
tiff, was  a  final  judgment,  from  which  an  ap- 
peal conld  be  taken. 

Error  to  court  of  dTll  appeals  of  Third 
supreme  Judicial  district 

Action  by  Weld  &  NevlUe  and  others 
ngalnst  the  railroad  commission  of  Texas. 
From  a  judgment  for  plaintiffs,  defendant 
appealed  to  the  cotrrt  of  civil  appeals.  The 
appeal  was  dismissed  (66  S.  W.  122),  and  de- 
fendant appeals.    Reversed. 

C.  E.  Bell,  Atty.  Gen.,  and  T.  S.  Beese, 
.Vsst  Atty.  Gen.,  for  plalntilC  In  error.  Greg- 
ory &  Batts  and  Hutcbeson,  Campbell  & 
Uutcbeson,  for  defendants  In  error. 

BROWN,  J.  Under  articles  4666  and  4666 
of  the  Beriaed  Statutes.  Weld  &  Neville, 
aud  others  not  necessary  to  name,  institut- 
ed this  suit  in  tbe  district  court  of  the 
Twenty-slxtb  district,  Travis  county,  against 
the  railroad  commission  of  Texas,  to  have 
certain  rates  fixed  by  tbe  commission,  and 
certain  orders,  rules,  and  regulations  adopt- 
ed by  it  in  reference  to  the  shipment  of  cot- 
ton declared  to  be  unreasonable  and  unjust 
as  to  the  petitioners.  A  very  brief  state- 
ment of  the  case  will  be  sufficient  for  the 
decision  of  the  question  presented  by  this 
writ  of  error. 

The  plaintiffs'  petition  Is  elaborate  in  its 
allegations,  of  which  we  give  the  following 
summary:  It  is  alleged  that  the  railroad 
commission  established  and  promulgated  a 
rate  and  certain  rules  and  regulations  for  the 
transportation  ot  cotton  upon  railroads 
within  this  state,  which  rules  and  regulations 
were  particularly  set  out  by  the  petitioners, 
and,  among  others,  it  was  alleged  that  upon 
<'Otton  compressed  to  a  density  of  22  pounds 
to  the  solid  foot  the  said  regulations  provid- 
ed for  a  reduction  in  the  rate  of  charges  al- 
lowed to  railroad  companies  for  transporta- 
tion, and  provided  for  compression  of  cotton 
liefore  shipment,  with  specific  provisions 
governing  the  compressing  of  it.  It  is  al- 
lied that  the  regnlatioos  were  made  with 
reference  to  the  system  of  compressing  and 
handling  cotton  which  was  then  and  had 


been  long  in  vogue  in  the  state  of  Texas,  of 
which  method  specific  details  are  given,  and 
its  disadvantages  alleged.  PlalntlfFs  alleg- 
ed that  they  are  interested  in  one  of  sev- 
eral improved  and  economical  methods  of 
handling  cotton  which  had  been  put  into 
successful  operation  in  the  state  ot  Texas,  in 
which  they  used  the  Lowry  press,  which  the 
petition  describes  particularly,  showing  its 
supposed  advantages  in  preparing  the  cot- 
ton for  shlpmrat  in  many  respects.  It  is 
alleged  that  the  annual  crop  of  cotton  in 
Texas  Is  about  3,000,000  bales,  and  the  peti- 
tion sets  out  with  particularity  the  diflicul- 
tles,  expenses,  and  delays -which  prevailed 
in  the  transportation  of  cotton  prepared  im- 
der  the  old  methods,  and  attempts  to  show 
the  advantages  of  the  Lowry  system  over 
that  formerly  in  use.  It  is  charged  that 
the  rates  of  freight  allowed  to  the  railroad 
companies  for  the  transportation  of  cotton 
when  the  density  of  the  bale  is  40  pounds  or 
more  to  the  solid  foot,  and  the  rules  and  reg- 
ulations governing  the  same,  are  unreason- 
able and  unjust  as  to  plaintiffs,  who  ap- 
plied to  the  railroad  commission  to  reduce 
the  rate  on  cottoa  compressed  at  the  gin  to  a 
density  of  40  or  more  pounds  to  the  solid 
foot,  which  the  conuulsslon  refused  to  do, 
and  it  is  alleged  that  the  order  by  which 
they  refused  to  comply  with  the  request  Is 
unjust  and  unreasonable  as  to  the  petition- 
ers. The  petition  prays  for  relief  upon  the 
several  points  alleged,  and  asks  that  the 
commission  be  required  to  establish  reason- 
able rates.  It  is  unnecessary  to  set  out  the 
answer  of  the  defendant,  which  consisted 
of  general  demurrer,  special  exceptions,  gen- 
eral denial,  and  special  answers.  The  case 
was  submitted  to  the  Judge  without  a  Jury, 
and  upon  hearing  the  testimony  the  follow- 
ing Judgment  was  entered,  omitting  that 
portion  which  states  the  ruling  of  the  court 
upon  questions  of  hiw  raised  Ixy  the  demur- 
rers and  exceptions:  "And  on  the  13th  day 
of  June,  1901^  the  court  having  fully  consid- 
ered the  matters  of  law,  as  well  as  of  fact 
Is  of  the  opinion  that  the  law  and  the  facts 
are  with  the  plaintiffs.  It  Is  therefore  ad- 
judged by  the  court  that  the  present  class- 
ifications and  freight  rates  established  by 
defendant  applicable  to  transportation  of 
cotton,  whereby  the  same  rate  of  freight  is 
required  to  be  charged  and  paid  for  transpor- 
tation on  the  various  railroads  In  this  state 
oo  cotton  in  round  bales,  eighteen  inches  in 
diameter,  thirty-six  inches  in  length,  and 
weighing  two  hundred  and  forty  pounds  or 
over  per  bale,  and  having  a  density  of  forty 
pounds  or  over  to  the  cubic  foot  and  of  cot- 
ton in  bales  of  the  ordinary  form,  compress- 
ed to  a  density  of  twenty-two  and  one-half 
pounds  to  the  cubic  foot  &re,  as  to  the 
plaintiffs  Dorance,  Cairns  &  Co.,  a  partner- 
ship composed  of  J.  M.  Dorance  and  A.  C. 
Cairna;  Haslep  &  Boyd,  a  partnership  com- 
posed of  S.  O.  Hasler  and  W.  W.  Boyd;  D. 
M.  Howard;   T.  Q.  Cole;  Weld  ft  NevUle.  a 
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partnership  composed  of  Stephen  M.  Weld, 
Chas.  W.  Ide,  George  W.  NeTille,  Alfred  R. 
Weld,  Edward  M.  Weld,  and  James  F.  Mc- 
Gowan;  Hlllsboro  Gin  Company;  Peoria  Gin 
Company;  Clemma  Gin  Company;  and 
Wharton  Gin  &  Milling  Company, — unjust 
and  unreasonable.  It  is  further  adjudged 
by  the  court  that  the  refusal,  on  December 
IT,  1900,  by  defendant,  to  establish  a  dtfTerent 
and  lower  rate  of  freight  on  cotton  in  such 
round  bales,  of  the  dimensions  and  density 
aforesaid,  for  transportation  of  the  same  on 
the  Tarious  railroads  in  this  state,  than  the 
rate  established  and  required  to  be  paid  for 
such  trans]>ortati<m  on  cotton  In  bales  of  or- 
dinary form,  compressed  to  a  density  of 
twenty-two  and  one-half  pounds  to  the  cubic 
foot,  is  and  was,  as  to  plaintiffs,  unjust 
and  unreasonable.  It  is  further  adjudged  by 
the  court  that  none  of  the  reasons  assigned 
by  defendant  in  its  refusal  of  December 
17,  1900,  to  establish  a  different  and  lower 
freight  rate  on  cotton  in  round  bales  and  of 
the  dimensions  and  density  aforesaid  than 
on  cotton  in  bales  of  the  ordinary  form,  com- 
pressed to  a  density  of  twenty-two  and  one- 
half  pounds  to  the  cubic  foot,  could  prc^erly 
be  taken  into  consideration  by  defendant  in 
determining  the  question  of  a  proper  class- 
iflcatlon  of  and  proper  freight  rate  on  such 
round  bales.  It  is  further  considered  and 
ordered  by  the  court  that  the  plaintiffs,  Dor- 
ance.  Cairns  &  Company,  Hasler  &  Boyd, 
D.  M.  Howard,  T.  G.  Cole,  Weld  &  Neville, 
Peoria  Gin  Company,  Clemma  Gin  Com- 
pany, Hlllsboro  Gin  Company,  and  Whar- 
ton Gin  &  Milling  Company,  do  have  and  re- 
cover of  and  from  the  railroad  commission 
of  Texas  all  the  costs  of  this  suit"  From 
this  Judgment  the  railroad  commission  ap- 
pealed to  the  court  of  civil  appeals  for  the 
Third  district,  which  appeal  was  dismissed 
because  the  Judgment  entered  by  the  dis- 
trict court  was  not  a  final  Judgment  from 
which  an  appeal  would  lie.    66  S.  W.  122. 

The  law  which  created  the  railroad  com- 
mission of  Texas  is  based  upon  article  10,  { 
2,  of  the  constitution  of  Texas,  which  reads 
as  follows:  "Railroads  heretofore  construct- 
ed or  which  may  hereafter  be  constructed 
in  this  state  are  hereby  declared  public  high- 
ways and  railroad  companies  common  car- 
riers. The  legislature  shall  pass  laws  to 
regulate  railroad  freight  and  passenger  tar- 
iffs, to  correct  abuses,  and  prevent  unjust 
discrimination  and  extortion  in  the  rates 
of  freight  and  passenger  tariffs  on  the  differ- 
ent railroads  in  this  state,  and  enforce  the 
same  by  adequate  penalties,  and  to  the 
further  accomplishment  of  these  objects  and 
purposes,  may  provide  and  establish  all  req- 
uisite means  and  agencies  invested  with  such 
powers  as  may  be  deemed  adequate  and  ad- 
visable." The  law  was  passed  and  its  en- 
forcement was  intrusted  to  the  railroad  com- 
mission, with  powers  expressed  by  the  fol- 
lowing article  of  the  Revised  Statiites: 

"Art.  4002.  The  power  and  authority   is 


hereby  vested  in  the  railroad  commission 
of  Texas,  and  it  is  hereby  made  its  dnty  to 
adopt  all  necessary  rates,  charges  and  reg- 
ulations to  govern  and  regulate  railroad 
freight  and  passenger  tariffs,  the  power  to 
correct  abuses  and  prevent  unjust  discrim- 
ination and  extortion  in  rates  of  freight  and 
passenger  tariffs  on  the  different  railroads  in 
this  state,  and  to  enforce  the  same  by  hav- 
ing the  penalties  inflicted  as  by  this  chap- 
ter prescribed  through  proper  courts  having 
Jurisdiction.  (1)  The  said  commission  shall 
have  power,  and  it  shall  be  its  duty,  to  fairly 
and  Justly  classify  and  subdivide  all  freight 
and  property  of  whatsoever  character  that 
may  be  transported  over  the  railroads  of  this 
state  into  such  general  and  special  classes 
or  subdivisions  as  may  be  found  necessary 
and  expedient  (2)  The  commission  shall 
have  power,  and  it  shall  be  its  duty,  to  fix 
to  each  class  or  subdivision  of  freight  a  rea- 
sonable rate  for  each  railroad  subject  to 
this  chapter  for  the  transportation  of  each 
of  said  classes  and  subdivisions." 

To  support  the  rates,  charges,  Mrders, 
rules,  regulations,  and  classifications  which 
the  railroad  commission  should  make  under 
the  authority  confo-red,  the  law  provided 
as  follows: 

"Art.  4564.  In  all  actions  between  private 
parties  and  railway  companies  brought  un- 
der this  law,  the  rates,  charges,  orders, 
rules,  regulations  and  classifications  pre- 
scribed by  said  commission  before  the  insti- 
tution of  such  action  shall  be  held  conclu- 
sive and  deemed  and  accepted  to  be  reason- 
able, fair  and  Just  and  in  all  such  respeits 
shall  not  be  controverted  therein  until  final- 
ly found  otherwise  in  a  direct  action  brought 
for  that  purpose  in  the  manner  prescribed 
by  articles  4666  and  4666  of  this  chapter." 

This  article  denied  to  railroad  companies 
and  other  persons  interested  the  right  to 
question  the  validity  and  Justice  of  the 
rates,  etc.,  that  the  commission  should  make 
In  any  suits  between  individuals  and  the 
railroads,  because  such  course  would  have 
involved  every  action  In  the  complications 
of  making  rates  and  would  practically  have 
denied  redress.  In  order  to  secure  a  proper 
revision  and  correction  by  Judicial  proceed- 
ing of  any  wrMig  that  might  be  done  to 
shippers  or  railroads,  the  legislature  oaacted 
articles  46(!5  and  4506,  as  follows: 

"Art  4565.  If  any  railroad  company  or 
other  party  at  Intwest  be  dissatisQed  with 
the  decision  of  any  rate,  classification,  rule, 
charge,  order,  act  or  regulation  adopted  by 
the  commission,  such  dissatisfied  company  or 
party  may  file  a  petition  setting  forth  the 
particular  cause  or  causes  of  objection  to 
such  decision,  act  rate,  rule,  charge,  clas- 
sification or  order,  or  to  either  or  all  of 
them;  in  a  court  of  competent  Jurisdiction 
In  Travis  county,  Texas,  against  said  com- 
mission as  defendant  Said  action  shall 
have  precedence  over  all  other  causes  on 
the  docket  of  a  different  nature  and  shall  be 
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tried  and  determined  as  other  civil  causes  In 
Bald  court  Either  party  to  said  action  may 
appeal  to  the  appellate  conrt  having  Juris- 
diction of  said  cause  and  said  appeal  shall 
be  at  once  returnable  to  said  appellate  court, 
at  either  of  Its  terms,  and  said  action  so 
nppealed  shall  have  precedence  In  said  ap- 
pellate court  of  all  causes  of  a  different 
character  therein  pending:  provided,  that  if 
the  court  be  In  session  at  the  time  such  right 
of  action  accrued,  the  suit  may  be  filed 
during  sncb  term  and  stand  ready  fw  trial 
after  ten  days'  notice. 

"Art.  4566.  In  all  trials  under  the  forego- 
ing article,  the  burden  of  proof  shall  rest 
upon  the  plaintiff,  who  must  show  by  clear 
and  satisfactory  evidence  that  the  rates,  reg- 
ulations, orders,  classifications,  acts  or  char- 
isea  complained  of  are  unreasonable  and  nn- 
jiist  to  it  or  them." 

These  articles  provide  an  expeditious 
method  f<^  determining  the  reasonableness 
and  Justice  of  any  rate,  wder,  rule,  or  regu- 
lation which  the  commission  might  make, 
and  at  the  same  time  permit  the  enforce- 
ment of  the  rates,  etc.,  until  the  Judgment 
of  a  conrt  declaring  them  to  be  nnjnst  and 
tinreasonable  has  been  rendered. 

This  action  was  brought  under  articles 
4505  and  4566,  alMve  quoted,  and  the  court 
-was  therefore  c<xiflned  to  the  provisions  of 
those  articles  in  entering  its  Judgment  and 
firanttng  rdief.  The  only  Issue  which  was 
presented  in  this  suit  was,  are  the  rates, 
rules,  and  orders  put  in  question  by  the 
pleading,  as  applied  to  the  character  of  ship- 
ments alleged  In  the  pleadings,  unjust  and 
unreasonable?  The  Jurisdiction  of  the  court 
is  limited  to  the  determination  of  that  Issue. 

There  can  be  no  difference  of  opinion  as 
to  the  legal  proposition  that  a  Judgment 
which  terminates  the  action  in  which  it  is 
rendered,  and  completely  disposes  of  the 
case  as  to  all  the  parties,  so  far  as  the  court 
has  power  to  do  so,  is  a  final  Judgment.  1 
Freem.  Judgm.  {  84;  1  Black,  Judgm.  {  21; 
Oulf,  C.  &  S.  F.  By.  Co.  v.  Ft  Worth  &  N. 
O.  By.  Co.,  68  Tex.  108,  2  S.  W.  199,  3  8.  W. 
564;  Belt  T.  Davis,  1  Cal.  139;  Merle  v.  An- 
drews, 4  Tex.  200;  McFarland  v.  Hall's 
Heirs,  17  Tex.  690. 

The  subject-matter  of  litigation  in  this 
case  was  fully  disposed  of  by  the  Judgment 
of  the  court  when  it  was  found  that  the 
rates  and  rulings  complained  of  were,  as  to 
the  plaintiffs  in  that  case,  unjust  and  unrea- 
sonable. Whatever  may  be  tlie  legal  effect 
of  the  Judgment,  the  court  was  not  required 
to  enforce  It  In  this  suit  If  the  court  had 
the  authority  to  enforce  the  Judgment  it  re- 
fused to  do  so,  and  that  would  make  it  final. 

In  the  case  of  Belt  v.  Davis,  before  cited, 
a  snit  was  brought  to  set  aside  a  Judgment 
entered  In  a  former  suit  and  upon  a  hearing 
the  court  simply  entered  the  order  setting 
the  Judgment  aside  and  granting  a  new 
trial.  The  objection  was  made  that  this 
was  mot  a  final  judgment  upon  which  the 


coiurt  said:  "The  whole  scope  and  object  ofi 
the  suit  therefore,  Is  to  vacate  the  Judg- 
ment, and  procure  a  new  trial,  and  whether 
this  should  or  should  not  be  done  Is  the- 
polnt  upon  which  the  issue  of  the  parties  Is 
made  op.  That  issue  has  been  finally  and 
definitively  determined  by  the  district  court, 
and  there  is  consequently  no  further  Judg- 
ment to  be  rendered' in  the  suit  This  par- 
ticular cause  Is  completely  at  an  end,  and, 
whether  the  Judgment  be  affirmed  or  re- 
versed, nothing  more  remains  for  the  dis- 
trict court  to  do  In  this  suit  but  to  Issue  exe- 
cution against  the  unsuccessfid  party  for  the- 
I  costs."  This  case  announces  very  clearly 
I  the  true  doctrine  upon  this  question.  Un- 
der our  practice,  that  would  not  be  a  final. 
Judgment  because  another  trial  would  occur 
In  the  same  suit  But  the  case  Illustrates 
the  rule  that  the  Judgment  need  not  disiwse 
of  or  determine  the  rights  of  the  parties  in 
the  subject  of  litigation. 

The  case  of  McFarland  v.  Hall's  Heirs,, 
cited  above,— a  suit  for  partition  of  land,— 
is  well  in  point  The  trial  court  ascertained 
the  rights  of  the  parties  in  the  subject-mat- 
ter, but  did  not  declare  the  legal  conse- 
quences by  devesting  and  vesting  title.  It 
was  contended  that  the  Judgment  was  not 
final,  but  this  court  held  the  Judgment  to- 
be  final,  and  entertained  the  appeal.  The 
court  said:  "The  principal  question  upon 
this  appeal  Is  whether  the  decree  of  the  12th 
of  October,  1854,  was  final  and  conclusive 
of  the  matters  therein  adjudicated.  It  cer- 
tainly determined  all  the  issues  of  fact 
raised  by  the  pleadings.  It  distinctly  ascer- 
tained and  adjudicated  the  rights  of  the 
parties,  and  settled  d^nltlvely  their  respec- 
tive interests  in  the  subject-matter  of  the 
suit  It  put  an  end  to  all  matter  in  lltlgn- 
tion  in  the  case.  After  it  was  rendered, 
nothing  remained  but  to  carry  it  into  effect 
or  execute  the  Judgment  of  the  court  This- 
would  seem  to  bring  it  within  the  legal  defi- 
nition of  a  final  Judgmmt." 

We  are  of  opinion  that  the  Judgment  of 
the  district  conrt  is  a  final  Judgment  and 
fully  disposes  of  the  rights  of  the  parties  in 
this  suit,  and  that  the  court  of  civil  appeals 
erred  In  dismissing  the  appeal  from  the  said 
Judgment.  It  Is  therefore  ordered  that  the 
Judgment  of  the  court  of  civil  appeals,  dis- 
missing the  said  appeal,  be,  and  the  same  is 
hereby,  reversed,  and  this  cause  is  remanded 
to  the  said  court  of  civil  appeals  of  the 
Third  supreme  Judicial  district  for  further 
proceedings  herein. 


JOHNSON  V.  STATU. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Feb.  26, 
1902.) 

BRBACH  OF  THS  PBACB— LANOUAOB  PROVOK- 
LNQ  DIPFICULTT. 

Evidence  that  defendant  called  witness  a 
God  damn  liar  -was  sufflcient  to  iMtify  a  con- 
Digitized  by  LjOOQ  IC 
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▼Iction  of  breach  of  the  peace  in  nsiag  lan- 
cuage  calculated  to  briug  ou  a  difficulty. 

Appeal  from  Foard  county  court;  Geo. 
Burl^e,  Judge. 

Will  Johnson  was  convicted  of  breach  of 
the  peace,  and  appeals.    Affirmed. 

P.  P.  McGhee,  for  appellant.  Robert  Cole, 
Co.  Atty.,  and  Robt  A.  John,  Asst  Atty. 
Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convlct- 
•ed  of  a  breach  of  the  peace,  and  his  punish- 
ment assessed  at  a  flue  of  $5.  The  trouble 
In  which  defendant  is  charged  with  using 
language  calculated  to  bring  on  a  difficulty 
was  in  regard  to  the  failure  of  Moyer  to  set- 
tle for  a  meal  at  the  hotel,  and  It  occurred 
at  a  livevy  stable.  Moyer  remarked  to  Whlt- 
tenberg,  inside  the  stable,  that  defendant  had 
lieU  !n  regard  to  the  matter.  Whittenberg 
challenged  him  to  make  the  statement  In 
the  presence  of  defendant  They  walked 
«utside  the  stable,  where  defendant  was, 
and  Moyer  denied  the  statement  of  defend- 
«nt,  whereupon  defendant  called  him  a  "God 
<)amn  liar,"  and  Moyer  stinick  at  him  with 
a  rake.  Defendant  retreated.  This  is  prac- 
tically the  state's  case.  Defendant  denies 
baying  used  the  imputed  language,  and 
states  that  Moyer  called  him  a  "damn  liar." 
This  brought  about  a  square  Issue  of  fact. 
If  defendant  used  the  language  imputed  to 
him,  as  testified  by  Moyer,  the  Jury  were 
Justified  in  their  verdict  They  seem  to  have 
so  believed,  and  found  appellant  guilty. 

The  Judgment  is  affirmed. 


DODSOX   T.   ST.VTD. 

'(Court  of  Criminal  Appeals  of  Texas.     Feb. 

2G,  1902.) 

COMPLAINT  AND  INFORMATION— SUFFICIENCY 
—INDISTINCT  WRITING. 
Where  a  complaint  was  against  George  D., 
the  information  was  not  insnScient  because 
the  letter  "D"  was  not  completely  made,  owing 
to  failure  of  the  ink  to  trace  a  portion  of  it. 

Appeal  from  Parker  county  court;    D.  M. 

Aiexander,  Special  Judge. 

George  Dodson  was  convicted  of  an  ag- 
gravated assault  and  appeals.    Affirmed. 

Martin  &  Martin,  for  appellant.  Bobt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J,  Appellant  was  convlct- 
«d'  of  an  aggravated  assault,  and  his  punish- 
ment assessed  at  a  fine  of  $25  and  SO  days' 
confinement  in  the  county  Jail.  Motion  in 
arrest  of  Judgment  was  made  upon  the 
ground  that  defendant's  name  In  the  infor- 
luatioQ  is  not  written  "George  Dodson,"  as 
It  waa  in  the  complaint;  that  the  letter  In- 
tended for  "D"  at  the  beginning  of  the  name 
"Dodson"  was  not  a  "D";  and  for  our  In- 
spection the  oi-igfinal  complaint  has  been  for- 
warded, and  is  before  us.  It  occurs  to  us 
that  this,  la  without  merit    While  the  "D" 


Is  not  completely  made,  this  seems  to  have 
been  a  failure  of  the  Ink  to  trace  a  portion 
of  the  "D,"  as  an  Inspectloa  of  the  original 
Information  Indicates.  We  think  the  Infor- 
mation is  sufficiently  certain  as  to  the  name 
"DodsMi."  Tills  being  the  only  question,  we 
find  no  error  In  the  record,  and  the  Judsmmt 
Is  affirmed. 


GARZA  et  al.  t.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Feb.  28, 

1902.) 

CRIMINAL  LAW— DBPOSITIONa  OF  STATE'S 
WITNESSES  —  GENERAL  VERDICT  AGAINST 
SBVBRAL  DBPBNDANTS-SUPFICIBNCT— CON- 
DUCT OF  DISTRICT  ATTORNinr— BILL  OP  EX- 
CEPTIONS—EVIDENCE. 

1.  The  state  in  a  criminal  prosecution  is  not 
authorized  to  introduce  in  evidence  the  depo- 
sition of  a  witness. 

2.  A  verdict  finding  several  defendants  sullty 
as  charged  in  an  mdlctment  and  assessing 
their  punishment  in  the  peuitentiary,  is  a  sep- 
arate verdict  as  to  each,  authoricing  a  judg- 
ment of  imprisonment  against  each. 

3.  The  court  on  appeal  will  not  consider  the 
propriety  of  the  remarks  of  the  district  attor- 
ney, where  such  remarks  are  not  verified  by 
bill  of  exceptions,  but  simply  stated  as  a 
ground  in  the  motion  for  a  new  trial. 

4.  Where  the  evidence  established  that  all 
the  cattle  in  a  certain  pasture  were  the  prop- 
erty of  a  particular  person,  proof  that  other 
persons  took  the  calves  of  the  cows  in  snch 
pasture,  and  threatened  the  witnesses  to  aacfa 
taluug,  makes  out  a  case  of  theft 

Appeal  from  district  court,  Nueces  county; 
Stanley  Welch,  Judge. 

Alejos  Garza  and  others  were  convicted 
of  cattle  theft,  and  appeal.    Affirmed. 

R.  B.  Creager,  for  appellants.  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellants,  Alejos 
Garza,  Manuel  Domlnguez,  and  Maurldo 
Garcia,  were  convicted  of  cattle  theft  The 
indictment  alleged  the  possession  In  B.  B. 
Raymond,  who  was  holding  the  same  for  the 
owner  Mrs.  H.  M.  King,  and  negatives  the 
ccnsent  of  both.  Mrs.  King  was  slpk  at  the 
time  of  the  trial,  and  bad  been  for  acme  time. 
She  was  therefore  unable  to  attend  the  court, 
and  did  not  testify.  The  evidence  further 
shows  that  Raymond  had  had  the  actual  care, 
control,  and  management  of  the  property  for 
years;  that  the  particular  ranch  of  which  he 
had  control  was  located  in  Cameron  county. 
Mrs.  King  resided  In  Nueces  county,  at  the 
city  of  Corpus  ChrlstI,  and  was  about  70 
years  of  age.  Counsel  for  appellant  argued 
to  the  Jury  that,  In  the  absence  of  Mrs.  King, 
the  state  should  hare  taken  her  deposition. 
In  oi-der  to  prove  her  want  of  consent  to  the 
taking.  In  this  connection  the  court  charged 
the  Jury,  "Tou  are  Instructed  the  depositions 
of  a  witness  m  a  criminal  case  cannot  be 
taken  by  the  state  through  Its  prosecuting 
officers,"  and  to  this  appellant  Interposed  ob- 
jection. In  view  of  the  argument  and  tmder 
the  circumstances,  we  believe  the  court  was 
correct  in  giving  the  Instruction.    The  state 
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cannot  take  the  deposition  of  a  witness  In  a 
criminal  prosecution.  CTlne  t.  State,  36  Tex. 
Cr.  R.  320,  36  8.  W.  1099,  87  S.  W.  722,  61 
Am.  St.  Rep.  850. 

The  verdict  of  the  Jury  found  defendants 
jrnllty,  and  assessed  their  punishment  at 
three  years'  confinement  In  the  penitentiary. 
The  court  entered  judgment  on  this  verdict 
of  three  years  against  each  of  the  defendants, 
and  so  pronounced  the  sentence.  Exception 
■was  reserved  to  this  on  the  theory  that  it 
was  a  Joint  verdict,  and  not  a  separate  ver- 
dict, as  to  each.  Some  of  the  older  cases 
^o  hold,  but  this  has  not  been  the  rule  since 
the  case  of  Mootry  v.  State,  35  Tex.  Cr.  R. 
4!5-.  3.1  S.  W.  877,  34  S.  W.  126;  Polk  v. 
Same,  33  Tex.  Cr.  R.  495,  34  S.  W.  633;  and 
especially  see  Davidson  v.  Same,  40  Tex.  Cr. 
R.  286,  49  a  W.  372,  50  S.  W.  366. 

The  fifth  ground  of  the  motion  for  new 
trial  complains  of  the  remarks  of  the  district 
attorney.  This  Is  simply  made  a  ground  of 
the  motion,  and  Is  not  reserved  by  bill  of 
(■-xceptlons.  Nor  Is  It  In  any  way  verified, 
except  by  this  statement  In  the  motion.  The 
same  may  be  said  with  reference  to -what 
is  stated  In  the  fourtli  ground  of  the  motion 
for  new  trial  In  regard  to  the  complaint  there 
made  that  the  district  attorney  In  his  closing 
address  read  parts  of  the  evidence  In  another 
case,  and  In  connection  therewith  the  opin- 
ion of  another  court,  for  the  purpose,  as  stat- 
ed by  said  district  attorney,  of  showing  the 
Jury  that  they  could  disregard  the  evidence 
of  12  witnesses  who  testified  for  said  de- 
fendant on  said  trial.  This  was  not  verified 
by  bill  of  exceptions,  and  Is  simply  stated 
as  a  ground  of  the  motion. 

It  Is  further  contended  that  the  evidence 
is  not  sufficient  to  support  the  conviction. 
The  Jury  gave  credence  to  the  evidence  of 
the  witnesses  for  the  state.  They  testified 
to  a  state  of  facts  which  places  It  beyond 
any  question  that  the  animals  taken  were 
the  property  of  Mrs.  King,  and  under  the 
control  of  Raymond.  They  saw  defendant 
take  six  animals.  They  were  the  calves  of 
the  cows  with  Mrs.  King's  brand  upon  them. 
There  were  no  other  cattle  In  the  pasture  ex- 
<"ept  Mrs.  King's.  That  defendants  threaten- 
ed the  lives  of  one  or  more  of  these  witnesses 
Indicates  they  divulged  what  they  bad  seen 
and  exacted  this  promise  not  to  Inform 
ngstnst  them.  This  evidence,  without  going 
Into  detail,  makes  very  clear  an  onqnestloned 
<ase  of  theft 

The  Judgment  Is  affirmed. 


GOOD  r.  STATE. 

<roart  of  Criminal  Appeals  of  Texas.     Peh. 

20,  1902.) 

CRIMINAL  LAW— MISCONDUCT  OF  COUNSELr- 
IMPROPER  ARGUMENT-HARMLESS  ERROR- 
APPEAL— VERDICT-^UROHS-^MPROPER  CON- 
DUCT. 

1.  The   defendant   In   a    criminal    case   pre- 
sented e  bill  of  exceptions  reciting  a  state- 


ment by  the  prosecuting  attorney  to  the  jury 
calling  attention  to  defendant's  failnre  to  tes- 
tify. The  couit,  in  explaining  the  bill,  stated 
that  the  judge  was  busy  wdtiug  a  charge,  and 
did  not  hear  the  statement,  and  that  the  prose- 
cuting attorney  denied  making  such  remark. 
A  juror,  the  defendant,  and  two  attorneys  for 
the  latter  filed  atfidavits  that  the  prosecuting 
attorney  made  the  statemeut.  The  state  pre- 
sented affidavits  by  all  the  jurors  stating  that 
they  did  not  know  whether  the  prosecuting  at- 
torney made  such  remark,  and  that  they  were 
not  influenced  thereby  if  it  was  made,  and 
the  affidavit  of  a  bystander,  stating  that  the 
prosecuting  atttomey  did  not  make  such  re- 
mark. The  prosecuting  attorney  did  not  file 
an  affidavit.  Held,  that  the  showing  by  the 
state  was  not  sufficient  to  ovei'come  defend- 
ant's showing  of  improper  argument  by  the 
prosecuting  attorney. 

2.  Error  by  the  prosecuting  attom<^,  in  a 
prosecution  for  aiggravated  assault,  in  com- 
menting to  the  jury  on  defendant's  failure  to 
testify,  is  not  rendered  harmless  by  the  ac- 
tion of  the  court  in  rebuking  the  attorney  and 
Instructing  the  jury  to  disregard  the  improper 
statements. 

3.  A  verdict  fixing  a  fine  and  Imprisonment, 
which  is  determine,  pursuant  to  an  agree- 
ment, by  the  jnrors  adding  the  amount  of 
fine  and  term  of  imprisoument  thought  proper 
by  each  together,  and  dividing  the  sum  by  the 
number  of  jurors,  is  improper,  though  the  jury 
is  not  bound  by  such  agreement,  and  the  ver- 
dict is  changed,  after  such  computation,  in  a 
lew  trifiiug  respects. 

Appeal  from  Tarrant  county  court;  M.  B. 
Harris,  Judge. 

0.  W.  Good  was  convicted  of  an  aggra- 
vated assault,  and  he  appeals.    Reversed. 

Curamings  &  Boskln,  for  appellant  Bobt 
A.  John,  Asst  Atty.  Gen.  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  an  aggravated  assault,  and  his  punish- 
ment assessed  at  a  fine  of  |i500,  and  10 
months'  confinement  In  the  county  Jail; 
hence  this  appeal. 

By  appellant's  first  bill  of  exceptions,  he 
presents  an  exception  to  the  action  of  state's 
counsel  in  his  closing  argument  relative  to 
appellant's  failnre  to  testify.  We  find  the 
bill  In  this  shape.  Appellant  presented  a 
Wll  to  the  Judge  to  the  effect  that  W.  R. 
McLanry,  one  of  the  counsel  for  tlie  state. 
In  addressing  the  Jury,  used  the  following 
language:  "We  have  proven  a  clear  case  of 
assault  against  this  defendant,  and  they  have 
not  contradicted  It  by  any  evidence;  that 
they  have  even  failed  to  put  this  defendant 
on  the  stand  to  contradict  the  same."  Ap- 
pellant excepted  to  this,  and  the  court  In- 
structed the  Jury  that  they  should  not  consid- 
er any  remark  made  by  said  W.  R.  McLaury 
at  the  time.  The  court.  In  explaining  this 
bill,  says:  "During  the  argument  of  the  case 
by  W.  R.  Mcl.aury  as  prosecutor,  Mr.  Cum- 
mlugs,  attorney  for  defendant  made  an  ob- 
jection to  a  statemeut  that  he  (Cummlngs) 
claimed  to  the  court  that  W.  R.  Mcl^ui-y 
made  to  the  Jury  In  his  argument;  said 
Cummlngs  Insisting  that  the  remarks  set 
forth  in  the  bill  were  the  remarks  of  said 
McLaury  made  to  the  Jury;  said  McLaury 
denying  at  the  time  that  he  made  any  su^  i 
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remarks.  The  court  being  busy  at  the  time 
that  It  Is  alleged  the  remarks  were  made, 
tvrlting  a  charge,  the  court  did  not  hear  or 
understand  Just  what  was  said  by  McLaury, 
and  therefore  could  not  say,  of  his  own 
knowledge,  whether  the  alleged  remarks 
were  made  by  said  McLaury  or  not.  But 
the  court,  at  the  time  the  objection  by  aaid 
Cummings  was  made,  stated  to  McLaury 
that,  if  he  did  make  remarks  as  claimed  by 
defendant's  attorney,  the  same  was  Improp- 
•ir,  and  he  should  refrain  from  so  doing,  and 
instructed  the  Jury  verbally  that  if  such  re- 
marks bad  been  made,  as  claimed  by  defend- 
ant's attorney,  that  the  Jury  should  give  it 
no  consideration  so  as  to  in  any  manner  prej- 
udice defendant's  case."  In  connection  with 
this  bill,  one  of  the  Jurors  who  tried  the 
case,  to  wit,  J.  J.  Dwlght,  and  C.  W.  Good 
(appellant),  and  both  of  his  attorneys,  Ras- 
kin and  Cummings,  presented  affidavits  stat- 
ing that  the  language  In  the  bill  was  used  by 
McLaury.  Traversing  this  afSdavIt,  the 
state  presented  the  affidavits  of  each  of  the 
Jurors  trying  the  case,  including  the  said 
Dwlght,  stating  that  they  did  not  know 
whether  they  heard  Mcl^aury,  in  bis  argu- 
ment, use  the  language  suggested  by  appel- 
lant, but,  if  he  did  so,  that  the  same  was 
not  considered  by  them,  and  had  no  influence 
with  them  In  making  up  their  verdict  The 
state  also  Introduced  the  affidavit  of  one 
A.  J.  Smith,  who  stated  that  he  was  present 
during  the  trial,  and  heard  what  McT^ury 
said,  and  he  did  not  use  the  language  at- 
tributed to  him  by  appellant,  but  merely 
said  they  bad  not  adduced  a  wwd  or  scin- 
tilla of  evidence  to  disprove  his  guilt,  as 
proven  by  the  state.  The  absence  of  any 
affidavit  or  statement  by  McLaury  himself 
as  to  the  language  imputed  to  him  by  appel- 
lant is  a  noticeable  fact.  His  silence  on  the 
subject  is  suggestive.  When  the  matter  was 
first  presented  to  the  court,  he  should  then 
have  ascertained  whether  or  not  the  lan- 
guage imputed  to  the  state's  counsel  In  his 
argument  had  been  used.  The  Judge  mere- 
ly says  under  this  bead  that  he  did  not 
hear  what  was  said,  as  he  was  busy  writ- 
ing; that  Cummings  claimed  the  expression 
had  been  used,  and  McLaury  denied  at  the 
time  that  he  made  any  such  remark.  This 
matter  could  have  been  very  easily  settled 
then  and  there,  and  should  have  been.  As 
presented  here,  we  do  not  believe  the  posi- 
tion taken  by  appellant  Is  sufficiently  met 
by  counter  affidavits;  and  it  was  not  compe- 
tent for  the  court  to  declare  that  the  lan- 
guage was  not  used,  nor  do  we  understand 
the  court  to  so  declare  in  the  bill  of  excep- 
tions. He  merely  says  he  did  not  hear  It 
As  has  been  held  repeatedly,  this  reference 
to  the  appellant's  faUure  to  testify  is  inhltv- 
Ited  by  the  statute,  and  Is  cause  for  rfevereal; 
and  It  has  been  held  that  an  instruction  by 
the  court  to  disregard  It  will  not  cure  the 
error.  Wllklns  v.  State,  33  Tex.  Cr.  R.  320. 
26  S.  W.  409. 


The  assessment  of  the  pnnlshiaent  by  the 
Jury,  as  shown  by  this  record,  -was  also  ir- 
regular. They  agreed  to  divide  tbe  amount 
as  fixed  by  each  Juror,  both  as  to  tbe  pecu- 
niary fine  and  the  term  of  imprisonment  by 
6,  In  order  to  ascertain  tbe  ponislmieiit  tb^ 
would  assess.  True,  they  were  not  bound 
by  this,  strictly  speaking;  but  the  figures 
found  were  evidently  used  as  a  basis  to  as- 
certain the  result  The  pecuniary  amount 
found  by  them  as  a  result  of  the  division  was 
$533.33,  which  they  subsequently  reduced  to 
$500.  The  imprisonment  was  16  months  and 
5  days,  and  they  agreed  on  16  months,  elim- 
inating the  5  days.  This  might  not  be  cause 
for  reversal,  as  the  Jurors  were  not  bound 
by  the  result;  stIU  it  is  irregular,  and  should 
not  be  permitted. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded. 


Ex  parte  OGDE>T. 

(Oourt  of  Criminal  Appeals  of  Texas.     March 

6,  1902.) 

HTTNICIPAL  CORPORATIONS— ORDINANCES- 
CONFLICTING  WITH  STATV  LAWS. 
A  manicipal  ordinance  prohibiting  pool 
selling  ou  horse  races,  and  providing  for  a  pun- 
ishment against  any  saloon  keeper  permitting 
pool  selling  on  bis  premises,  is  void,  bein^  in 
conflict  with  a  state  law  licensing  the  seilinK 
of  pools  on  horse  races. 

Habeas  corpus  proceedings  by  B.  C  Og- 
den  to  obtain  his  discharge  for  violation  of 
a  municipal  ordinance.     Relator  discharged. 

Watts,  Chester  &  Ellison,  for  applicant. 
Smith,  Crawford  &  Sonfield  and  Robt  A. 
John,  Asst  Atty.  Gen.,  for  respondent 

DAVIDSON,  P.  J.  This  Is  an  original  ap- 
plication for  tbe  writ  of  habeas  corpus. 
Briefly  stated,  the  record  shows  that  relator 
was  charged  by  complaint  with  violating  a 
city  ordinance  of  the  city  of  Beaumont;  the 
offense  stated  l>eing  that  he  permitted  the 
operation  of  a  turf  exchange,  or  selling  pools 
on  horse  races,  in  his  place  of  bnsaiess.  The 
ordinance  under  which  the  case  arose  pro- 
vided, in  the  first  section,  the  punishment 
against  parties  who  pursued  tbe  occupation 
of  turf  exchange  or  selling  pools  on  horse 
races.  The  second  section  doioimced  a  pun- 
ishment against  any  saloon  keeper,  owner, 
lessee,  proprietor,  manager,  or  person  iu 
charge  of  any  saloon,  or  any  owner,  tenant 
or  lessee  of  any  house  where  spirituous 
vinous,  or  malt  liquors  are  kept  or  sold,  wli» 
shall  permit  any  turf  exchange,  place  for 
selllug  race  pools,  or  place  for  exhibiting,  re- 
porting, publishing,  or  annoimcing  sucb 
horses,  or  the  progress  and  results  of  rac«s, 
or  place  for  staking  money  or  other  thing  ot 
value  on  the  purported  results  of  any  horse 
race,  etc.  Tbe  first  section  ot  this  ordinance 
was  held  invalid  in  the  recent  case  of  Ex 
parte  Powell  (decided  at  the  present  term) 
tX  S.  W.  288,  because  the  charter  of  the  city 
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of  BeaTimont  did  not  anthorlze  such  ordi- 
nance. The  legislature  has  licensed  turf  ex- 
changes or  the  selling  of  pools  on  horse  races. 
It  therefore  cannot  delegate  authority  to  m. 
municipal  corporation  to  create  or  pass  ordi- 
nances violative  of  that  law,  either  by  re- 
pealing or  suspending  it.  State  v.  Arrlngton, 
18  Tex.  App.  613;  Flood  v.  State,  19  Tex. 
App.  B84;  Bohmy  v.  State,  21  Tex.  App.  59T, 
2  S.  W.  &Se;  Ex  parte  Sundstrom,  25  Tex. 
App.  153,  8  S.  W.  207;  Ex  parte  Coombs, 
88  Tes.  Cr.  K.  648,  44  S.  W.  854;  Const 
Bill  of  Rights,  art.  1,  {  28.  The  second  sec- 
tion of  the  ordinance  is  dependent  upon  the 
first,  and,  the  first  being  hivalld,  there  is  no 
foundation  for  the  second.  The  inhibition 
against  the  owners,  lessees,  etc.,  of  saloons 
is  based  upon  the  theory  that  it  is  a  viola- 
tion of  a  valid  city  ordinance  prohibiting  turf 
exchanges;  that  is,  it  Is  a  criminal  offense 
against  the  ctty  ordinance  to  be  engaged  In 
turf  exchange  or  selling  pools  on  horse  races. 
The  second  section  of  the  ordinance,  as  cre- 
ated by  the  city  council,  would  be  equally 
violative  of  our  statute.  This  ordinance  sim- 
ply makes  it  a  violation  of  law  to  carry  on 
a  turf  exchange  or  sell  pools  on  horse  races 
In  the  places  mentioned.  It  being  a  legiti- 
mate business,— one  legalized  by  the  state,— 
the  city  could  not,  even  in  this  Indirect  man- 
ner, inhibit  It.  It  will  be  noted  that  the 
ordhiance  in  question  was  not  one  of  regula- 
tion, but  Is  one  of  inhibition.  The  relator  Is 
discharged. 

HENDERSON,  3.  I  agree  to  the  reversal 
of  the  case,  because  the  charter  does  not 
antliorize  the  Inhibition  of  pcol  selling  on 
horse  races,  and  no  power  Is  given  in  the 
charter  to  regulate  the  place  of  such  sale  by 
location. 


RAMIREZ  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     F*b. 

10,  1902.) 

LARCENY— CONVICTION— APPEAL— REVBRSAlf- 
ERROR— PREJUDICIAL-INSTRUCTIONS. 

1.  Under  Code  Cr.  Proc.  art.  723,  as  amend- 
ed March  12,  1897,  providing  that  the  judg- 
meut  in  any  criminal  action  should  not  be  re- 
versed fnr  error  appearing  in  the  record,  un- 
less such  error  was  calculated  to  injure  the 
rights  of  thu  defendant,  a  charge  that  the 
panishment  for  cattle  theft,  for  which  defend- 
ant was  on  trial,  was  "not  less  than  two  nor 
more  than  five  years  in  the  penitentiary,"  when 
by  the  statute  it  was  not  less  than  two  nor 
more  than  four  years,  is  not  ground  for  re- 
versal, where  the  minimum  penalty  was  Im- 
iwsed. 

2.  A  charge,  as  to  circumstantial  evidence, 
that  the  jury  mast  believe  accused  committed 
the  offense,  is  not  erroneoaa  because  of  omit- 
ting the  words  "and  no  other  person." 

3.  Where  the  jury  were  repeatedly  instruct- 
ed as  to  the  necessity  of  l>elief  l)eyond  a  rea- 
sonable doubt,  and  the  presumption  of  inno- 
cence, that  au  instruction  given  did  not  refer 
to  such  a  doubt  is  no  ground  for  objection. 

Appeal  from  district  court,  2iapata  county; 
A.  L.  McLone,  Judge. 


Abraham  Ramlres  was  convicted  of  cattle 
theft,  and  appeals.    Affirmed. 

Robt  A.  John.  Asst  Atty.  Gen.,  for  ths 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  cattle  theft,  and  his  punishment  as- 
sessed at  confinement  in  the  penitentiary  for 
a  term  of  two  years. 

The  court  charged  the  punishment  "to  be 
not  less  than  two  nor  more  than  five  years 
in  the  penitentiary,"  whereas  the  punishmenc, 
by  law,  is  not  less  than  two  nor  more  than 
four  years.  Exception  was  reserved  to  this 
portion  of  the  charge.  The  court  states  m 
signing  the  bill:  "I  am  of  opinion  the  error 
complained  of  did  not  injure  appellant's 
rights,  and  tlie  new  trial  prayed  for  should 
not  be  granted,  under  the  law  as  It  now  is, 
under  article  723,  as  amended  March  12; 
1807."  Appellant  received  the  minimum 
punishment,— two  years  in  the  penitentiary-. 
Under  the  decisions  of  this  court  construing 
article  723,  Code  Cr.  Proc.,  this  error  was  not 
calculated  to  injure  appellant's  rights. 

The  charge  on  circumstantial  evidence  Is 
criticised  as  being  erroneous,  in  that  it  failed 
to  instruct  the  Jury  that  defendant,  "and  no 
other  person,"  etc.  The  court  ciiargcd  the 
jury  in  that  connection  that  they  must  be- 
lieve accused  committed  the  offense.  Appel- 
lant contended  that  the  omission  of  the  ex- 
pression "and  no  other  person"  is  fatal  to  the 
charge.  In  this  there  was  no  error.  This 
question  has  been  previously  decided  adverse- 
ly to  appellant's  contention. 

The  following  excerpt  from  the  charge  is 
criticised:  "Therefore,  if  you  believe  the 
four  cattle  in  question  were  stolen  from  the 
range,  and  that  recently  afterward  defendant 
had  them  in  his  possession,  then,  to  warrant 
his  conviction  as  the  thief,  you  must  be  satis- 
fied from  the  evidence  that  Abraham  Rami- 
rez is  the  person  who  took  the  cattle  from 
their  range,  so  that  if  you  believe  he  bought 
theiu  from  Saturuino  Garza  and  Labrado 
Garza,  or  from  either,  then  he  will  not  be 
guilty  of  theft,  even  If  you  believe  that  he 
knew  they  were  stolen  by  persons  from 
whom  he  bought  them."  The  objection  to 
this  charge  is  that  it  required  defendant  to 
prove  by  a  preponderance  of  evidence  that  he 
bought  the  cattle,  and  thus  eliminated  rea- 
sonable doubt  from  this  phase  of  the  case. 
The  charge,  taken  as  a  whole,  is  not  subject 
to  this  criticism;  nor  do  we  believe  this  par- 
ticular portion  of  the  charge  is  deficient  in 
the  matter  criticised.  It  is  true,  "reasonable 
doubt"  is  not  mentioned  in  the  excerpt;  but 
the  court,  after  submitting  the  charge  to  the 
Jm-y,  to  the  effect  that  before  they  could  con- 
vict they  must  believe  beyond  a  reasonable 
doubt  he  fraudulently  took  from  the  posses- 
sion of  the  alleged  owner  the  cattle  described 
in  the  indictment,  without  his  consent,  etc, 
but  otherwise  that  they  should  acquit  him, 
further  gave  the  reasonable  doubt  in  this  lan- 
guage, "If  you  do  not  so  (relieve,  beyoni' 
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reasonable  donbt,  yon  will  acquit  tbe  defend- 
»ut,"  and  subaeqaently  again  gave  the  pre- 
sumption of  Innocence  and  reasonable  doubt. 
The  contentions  of  appellant,  as  presented 
by  the  record,  do  not  show  such  error  as  re- 
quires a  reversal  of  tbe  case.  Xbe  Judgment 
is  affirmed. 


WAIiLACB  T.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    March 

8,  1902.) 

CATTLE   THEFT— EVIDENCE!  —  ADMISSIBILITY— 

INSTRUCTIONS-CIRCUMSTANTIAL    KVI- 

DBNCB— WEIGHT  OF  BTVIDKNCE. 

1.  An  instnictioD  In  a  criminal  case  that  the 
whole  of  admissions  made  by  defendant,  which 
are  introduced  by  the  state,  are  to  be  taken  to- 
gether, and  the  state  is  bound  by  them  unless 
they  are  8ho%Yu  to  be  false,  and  that  such  ad- 
missions are  to  be  tal;en  into  consideration  as 
evidence  In  conueotion  with  all  the  other  facts 
and  evidence,  is  a  charge  on  the  weight  of  tiie 
evidence,  and  erroneous, 

2.  An  instruction  in  a  prosecution  for  cattle 
theft  that  a  certain  brand  was  only  admitted 
in  evidence  as  proving  ownership  of  the  cow 
claimed  to  be  the  mother  of  the  stolen  calf, 
and  that  the  brands  on  the  calf  placed  on  the 
calf  by  the  owner  after  its  recovery  can  only 
be  considered,  in  connection  with  all  the  other 
evidence,  for  the  purpose  of  identifying  the 
calf,  is  a  charge  on  the  weight  of  the  evi- 
dcuce,  and  erroneous. 

3.  Evidence  of  a  brand  on  a  cow  claimed  to 
be  tbe  mother  of  a  stolen  calf  is  not  admissi- 
ble in  a  prosecution  for  the  tbeft  of  the  calf. 

4.  Evidence  of  the  state  that  a  calf  was 
branded  with  the  owner's  brand  after  its  re- 
covery from  defendant,  charged  to  have  stolen 
it,  is  inadmissible  in  a  prosecution  for  the 
theft. 

5.  Where  there  is  no  direct  evidence  of  the 
taking,  in  a  prosecutiou  for  cattle  theft,  but 
possession  is  relied  on  as  proof  thereof,  an  in- 
struction as  to  circumstantial  evidence  sliould 
be  given. 

Appeal  from  district  court,  Edwards  coun- 
ty; I.  L.  Martin,  Judge. 

Sidney  Wallace  was  convicted  of  cattle 
tbeft,  and  he  appeals.    Reversed. 

Burney  &  Garrett  for  appellant.  Robt 
A.  John,  Asst.  Atty.  Gen.,  for  tbe  State. 

BROOKS,  J.  Appellant  was  convicted 
of  tbe  theft  of  cattle,  and  bis  punishment 
assessed  at  confinement  in  tbe  penitentiary 
for  a  term  of  two  years. 

Appellant  excepts  to  the  following  portion 
of  the  court's  charge:  "You  are  Instructed 
tiiat,  when  the  admissions  of  a  party  are  in- 
troduced in  evidence  by  the  state,  then  the 
whole  of  the  admissions  Is  to  be  taken  to- 
gether, and  the  state  is  bound  by  them,  un- 
less they  are  shown  by  the  evidence  to  be 
tmtrue.  Such  admissions  are  to  be  taken 
Into  consideration  by  the  Jury  as  evidence. 
In  connection  with  all  tbe  other  facts  and 
circumstances  of  the  case."  This  charge 
was  upon  the  weight  of  the  evidence,  and 
shonld  not  have  been  given. 

lie  also  complains  of  the  fifth  paragraph 
of  the  court's  charge,  as  follows:  "The  Jury 
are  instructed  that  the  certificate  of  the  rec- 
ord of  the  mark  and  brand  of  the  §   and 


J  on  Jaw,  In  tbe  name  of  M.  E.  Gardner, 
was  admitted  in  evidence  for  the  purpose  of 
proving  ownership,  togetber  ivitb  all  the 
other  facta  and  circumstances,  if  any.  of 
cow  claimed  to  be  tbe  mother  of  tbe  alleged 
stolen  calf,  and  the  Jury  can  only  consider 
it  for  that  purpose;  and,  tbe  evidence  show- 
ing that  alleged  stolen  calf  was  only  brand- 
ed with  said  brands  after  tbe  alleged  tbeft 
of  the  same,  the  use  of  said  brands  on  saM 
cnlf  at  that  time  can  only  be  considered  by 
the  Jury  in  this  case  to  serve  tbe  purpose, 
together  with  all  the  other  evidence  and 
circumstances,  of  identifying  (If  it  does  do 
so)  the  alleged  stolen  animal."  This  charge 
should  not  have  been  given  as  written. 
While  It  Is  true,  under  the  statute,  a  prop- 
erl.v  recorded  bivnd  may  be  Introduced  for 
the  purpose  of  showing  ownership,  the 
charge  here  given  shows  that  tbe  brand 
was  not  placed  upon  the  animal  alleged  tu 
have  been  stolen  until  after  tbe  alleged 
theft.  We  are  not  discussing  tbe  brand  ou 
tbe  cow.  The  brand  could  not  be  intro- 
duced for  any  purpose.  The  charge  is  upon 
the  weight  of  the  evidence.  Furthermore, 
we  do  not  think  it  was  admissible  testimony 
to  permit  witnesses  to  testify  that  they  sub- 
sequently branded  the  yearling  after  taking 
It  from  appellant  If  tbe  prosecuting  wit- 
ness knew  and  could  identify  this  as  the 
animal  of  Gardner,  clearly  testimony  to 
this  effect  could  be  Introduced;  but  that  be 
subsequently  branded  tbe  yearling,  after  re- 
ceiving It  from  appellant,  could  not  be  ad- 
mitted In  evidence.  If  tbls  animal  was  stol- 
en. It  was  unmarked  and  unbranded,  and 
clearly  tbe  fact  that  it  was  subseqnently 
marked  and  branded  could  not  be  introduced 
as  a  criminative  fact  against  appellant 

Appellant  excepted  to  the  failure  of  the 
court  to  charge  on  the  law  of  circumstantial 
evidence.  We  find,  by  a  close  scrutiny  of 
the  evidence,  that  there  is  no  positive  testi- 
mony of  any  eyewitness  to  the  original  tak- 
ing. Possession  alone  Is  relied  upon  to 
prove  Inferentlally  the  original  fraudulent 
taking.  This  being  true,  the  court  sbouW 
have  charged  on  the  law  of  clrcomstantinl 
evidence.  For  a  full  discussion  <^  tbls  ques- 
tion, see  York  v.  State  (Tex.  Cr.  App.)  61  S. 
W.  128:  Gentry  v.  State  (Tex.  Cr.  App.)  56 
S.  W.  69;  Hanks  v.  State,  Id.  922;  Arls- 
mendls  v.  State  (Tex.  Cr.  App.)  54  S.  W.  GCf-. 
Taylor  v.  State,  27  Tex.  App.  465.  11  S.  W. 
I  462;  Oowell  ▼.  State.  24  Tex.  App.  404.  6  S. 
W.  318. 

For  the  errors  discussed,  the  judgment  Is 
reversed  and  the  cause  remanded. 


BORDERS  V.  STATE. 

(Court  et  Criminal  Appeals  of  Texas.     Feb. 

Id,  1902.) 

GAMING— INFORMATION— PRIVATE    RESIDENCB 

—CITY   LIMITS. 

1.  Under   Pen.    Code,    art.   198,   ioaposing  > 
fine  on  any  person  who  shall  be  eog«sed  ni 
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nn.v  spedea  of  ^minj;  for  money  within  the 
limits  of  any  city  ou  Sunday,  the  eamlne  with 
ilice  thereafter  prohibited  oy  article  388,  as 
soon  as  so  prohibited,  became  subject  to  the 
penalty  inii>0!ied  by  article  198. 

2.  Under  Pen.  Code.  art.  388,  prohibiting 
jraming  with  dice,  but  providing  that  uo  per- 
son shall  be  indicted  under  such  section  for 
playing  any  such  game  at  a  private  residence, 
an  information  which  fails  to  negative  the 
fact  that  the  gaming  was  at  a  private  resi- 
dence is  bad. 

3.  nnder  Pen.  Code.  art.  198,  prohibiting 
gaming  for  money  within  the  limits  of  any 
city  un  Sunday,  a  person  cannot  l>e  convicted 
for  gaming  at  a  residence  outside  the  corpo- 
rate limits  of  a  city  though  the  residence  was 
on  platted  ground  adjacent  to  the  city. 

Appeal  from  Ellis  county  court;  J.  B.  Lan- 
caster, Judge. 

John  Borders  was  convicted  of  gaming  In 
the  city  of  TVaxahnchle  on  Sunday,  and  ap- 
peals.   Reversed. 

A.  A.  Kemble  and  T.  D.  Kemble,  for  appel- 
lant Robt.  A.  John,  Aast.  Atty.  Gen.,  for 
the  State. 

HEXDERSON,  J.  Appellant  was  convict- 
ed of  gaming  in  the  city  of  Waxahachie  on 
Sunday,  and  his  punishment  assessed  at  a 
fine  of  $20;    hence  this  appeal. 

The  Information  is  as  follows:  "That  John 
Borders,  on  Sunday,  the  2d  day  of  December, 
1900,  and  before  the  making  and  filing  of  this 
information,  with  force  and  arms,  In  the 
county  of  Ellis,  state  of  Texas,  and  within 
the  limits  of  the  city  of  Waxahachie,  did 
unlawfully  engage,  together  with  Jim  Sentecs, 
in  a  species  of  gaming, — tliat  is,  did  then  and 
there  play  together  with  said  Jim  Senter^ 
at  a  game  with  dice  for  money;  and  the  said 
John  Borders  on  the  2d  day  of  December, 
A.  D.  1900,  in  the  coimty  and  state  aforesaid, 
and  not  at  a  private  residence,  did  unlaw- 
fully bet  at  a  game  then  and  there  played 
with  dice,  called  'craps.'"  The  court  ap- 
pears to  have  considered  this  as  embracing 
two  distinct  counts  of  phases  of  gaming,  and 
80  submitted  them  to  the  jury.  The  jury 
returned  a  verdict  finding  appellant  guilty 
under  the  first  count,  which  is  gaming  in  the 
city  of  Waxahachie  on  Sunday,  under  article 
188,  Pen.  Code. 

Appellant  contends  that  shooting  craps 
was  not  an  offense  up  to  1871,  when  the 
ubove  article  was  passed  with  reference  to 
gaming  on  Sunday,  and  that  playing  craps 
did  not  become  an  offense  until  article  888, 
Pen.  Code,  was  passed,  some  10  years  after 
the  passage  of  article  198,  and  that  there- 
fore the  games  specified  In  the  last-named 
article  were  not  embraced  in '  the  torm&t. 
There  is  nothing  In  this  contention.  Article 
198  is  general  In  its  terms,  and  embraces 
any  species  of  gaming  for  money;  and,  as 
fast  at  any  game  for  money  became  prohibit- 
ed by  law,  article  198  attached  thereto. 

Appellant  also  contends  that,  under  article 
388,  playing  at  a  game  with  dice  or  domiuoes 
at  a  private  residence  Is  not  an  offense,  and 
the  first  count  In   the  Information,   falling 


to  negatlTe  the  fact  that  said  game  of  craps 
played  with  dice  was  at  a  private  residence 
(being  the  count  under  which  appellant  was 
convicted),  Is  bad.  We  agree  with  this  con- 
tention. Article  388  does  not  make  it  an  of- 
fense to  play  at  a  game  of  craps  with  dice 
at  a  private  residence,  and  the  proviso  nega- 
tiving that  the  game  was  played  at  a  private 
residence  should  have  been  set  out  in  said 
count  See  ColcbeU  t.  State,  23  Tex.  App. 
584,  5  S.  W.  139. 

It  is  further  Insisted  by  appellant  that  the 
record  shows  that  the  game  of  craps  with 
dice  was  played  at  the  private  residence  of 
one  liOCkett,  and  that  this  was  outside  of 
the  corporate  limits  of  the  city  of  Waxaha- 
chie. We  have  examined  the  record,  and  the 
facts  show  that  this  is  true.  However,  It  Is 
contended  that  notwithstanding  the  locus  In 
quo  of  the  playing  was  outside  the  corporate 
limits  of  the  city  of  Waxahachie,  yet  said' 
place  hod  been  plotted  Into  lots  and  blocks, 
and  there  were  a  number  of  contiguous  houses 
in  that  section,  and  that,  for  the  purposes 
of  the  statute  with  reference  to  Sunday  gam- 
ing. It  was  a  part  of  the  city  of  Waxahachie. 
Article  108,  Fen.  Code,  inhlbite  Sunday  gam- 
ing "within  the  limits  of  any  city  or  town." 
We  are  here  dealing  only  with  tlie  term  "city." 
6  Am.  &  Eng.  Enc.  Law,  p.  32,  defines  a 
"city"  as  an  Incorporated  town.  And  see, 
also,  Bouv.  Law  Diet.;  Mitchell  ▼.  Franklin 
Co.,  26  Ohio  St  154.  It  appears  from  the 
record,  as  intimated  above,  that  Waxahachie 
has  a  special  charter,  granted  by  the  legis- 
lature, with  defined  limits;  that  is,  the  char- 
ter, as  originally  granted,  contained  certain 
limits,  and  these  have  been  extended  in  the 
new  charter,  but  the  extension  does  not  em- 
brace the  locus  of  said  gaming.  We  under- 
stand that  title  18,  Sayles'  Rev.  CI".  St., 
relates  to  cities  and  towns  and  their  incorpo- 
ration; and  It  would  appear  from  various 
articles  therein  contained  that  such  city  or 
town,  whether  incorporated  under  the  general 
law  or  a  city  having  a  charter  granted  by  the 
legislature,  must  have  certain  defined  limits. 
We  hold  that  the  charter  granted  the  city  of 
Waxahatble  fixed  the  limits  of  said  city,  and, 
although  there  may  be  a  collection  of  houses 
outside  or  proximate  to  the  corporate  limits, 
this  Is  not  an  Integral  part  of  said  city,  and 
cannot  become  so  until  It  Is  brought  within 
the  municipality  by  some  mode  provided  by 
law.  If,  because  there  may  be  a  thickly 
populated  section  outside  of,  but  adjacent  to, 
the  city  limits,  this  would  not  constitute  it  a 
part  of  the  city.  If  we  were  to  so  hold.  It 
would  be  Impossible  to  determine  how  far 
we  could  go,  or  how  thickly  the  section  had 
to  be  populated  before  it  became  a  town  or 
city.  In  our  view,  when  the  legislature  use<l 
the  term  "city  limits"  in  the  Sunday  gaming 
statute,  they  meant  the  corporate  limits  of 
such  city.  We  accordingly  hold  that  the 
proof  failed  to  show  a  playing  within  the 
city  limits  of  Waxnhachle  on  Sunday. 

For  the  defect  in  the  count  of  the  lnf< 
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tlon  heretofwe  pointed  oat,  the  Jadgment  te 
reversed  and  tho  prosecution  ordered  dlamlas- 
<d. 


CLICK  T.  STATE.! 

(Court  of  Criminal  Appeals  ot  Texaa.     Feb. 

12,  1902.) 

■CRIMINAL    LAW— EVIOBNCB-<WJIIICTIONS— AD- 
MISSIBILITT-COMPBTENCT  OF  WITNBSSES. 

1.  An  objection  to  all  the  testimony  ot  a 
witness  on  the  ^ound  that  it  is  hearsay,  with- 
oat  pointing  out  any  particular  part  of  it,  and 
showing  that  such  part  did  not  consist  of 
statvuiKUts  made  iu  defendant's  hearing,  is  too 
guueral,  where  some  ot  the  testimony  is  not 
-subject  to  the  objection. 

2.  Under  the  statute  requiring  that  a  witness 
must  have  sufficient  intelligence  to  under- 
stand the  obligation  of  an  oath,  a  girl  eight 
years  old,  understanding  that  it  was  wrong  to 
tell  a  lie.  and  that  she  would  be  punished  for 

'  it,  and  that  it  was  right  to  tell  the  trnth,  and 
stating  that  she  would  tell  the  facts  as  she 
saw  them,  though  she  did  not  know  the  na- 
ture of  an  oath,  nor  appreciate  the  formality 
of  taking  one,  was  properly  allowed  to  testi- 
fy; the  matter  being  in  the  sound  discretion 
of  the  court. 

S.  On  a  trial  for  crime,  defendant  could  not 
prove  that  he  sent  money  to  certain  persons 
out  of  the  state,  so  that  they  might  attend 
court  as  witnesses;  there  having  been  no  effort 
to  take  the  depositions  of  such  persons,  nor  an 
api>licatiou  for  a  continuance  on  account  of 
their   absence. 

4.  The  state  may  prove  that  defendant  in  a 
criminal  prosecution  had  been  charged  with 
theft,  as  affecting  his  credibility. 

Appeal  from  Cooke  county  court;   B.  F. 

illtchell,  Judge. 

Tom  Click  was  convicted  at  petty  theft, 
and  appeals.     AfSrmed. 

J.  T.  Adams,  for  appellant  Robt.  A. 
John,  Asst  Atty.  Oen.,  (or  the  State. 

HENDERSON,  J.  Appellant  was  conrlct- 
ed  of  petty  theft,  and  his  punishment  as- 
sessed at  a  fine  of  $10,  and  10  days'  confine- 
ment in  the  county  jail;   hence  this  appeal. 

Ai^>eUant,  by  bill  of  exceptions,  seta  out 
the  testimony  of  the  prosecuting  witness  in 
full,  and  objects  to  all  of  the  same  on  the 
trround  that  It  was  Incompetent  and  hear- 
say. It  Is  possible  that  some  of  the  testi- 
mony may  be  hearsay,  but  no  particular  tes- 
timony is  pointed  out  by  the  bill  which  is 
claimed  to  be  hearsay.  Evidentiy  this  ob- 
jection will  not  hold  good  against  the  tes- 
timony as  a  wh(^e.  The  exception  la  too 
general  to  present  the  admlBslbllity  of  said 
testimony  for  review.  Even  if  appellant  had 
pointed  out  by  bis  bill  certain  expressions  of 
the  witness  which  might  be  r^arded  as 
hearsay,  still  It  Is  not  shown  that  the  same 
wore  made  in  the  absence  or  out  of  the 
bcirln;;  of  the  defendant.  The  expressions 
may  have  been  in  his  presence,  and  may 
have  been  a  part  of  the  res  gestae  of  the 
transaction.  What  we  have  said  In  regard 
to  this  bill  holds  good  with  reference  to  bill 
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of  exceptions  No.  2,  which  Is  an  objection 
to  the  testimony  of  Mrs.  Nellie  Baker. 

Bill  No.  3  Is  to  the  competency  of  the  wit- 
ness MyrUe  Baker,  and  is  substantially  as 
follows:  When  the  witness  Myrtle  Baker 
was  placed  on  the  stand,  in  order  to  test  her 
competency  she  was  questioned,  and  an- 
swered as  follows:  "I  am  eight  years  old. 
I  know  It  is  wrong  to  tell  a  lie.  If  I  should 
teU  a  story,  they  would  put  me  in  Jail,  and 
I  would  go  to  the  bad  place."  In  answer  to 
defendant's  couns^  she  stated:  "I  don't 
know  why  I  held  up  my  hand  when  my 
father  and  mother  did.  I  don't  know  wliat 
the  man  said  to  ua  while  I  held  up  my  hand. 
I  don't  know  what  an  oath  Is.  My  parents 
have  talked  to  me,  and  told  me  to  tell  tlie 
truth.  I  have  been  to  school  one  term.  Am 
in  the  first  reader.  I  do  not  know  nayself 
what  would  become  of  me  If  I  should  tell 
a  story.  All  I  know  is  what  they  told  me. 
I  can  read  a  littie.  Was  eight  years  old 
last  September."  To  further  questions  by 
the  county  attorney  she  replied:  "I  luiow  It 
la  right  to  tell  the  truth,  and  wrong  to  t^ 
what  is  not  true.  If  I  should  testify  on  the 
stand,  I  would  tell  the  truth,  and  tell  the 
facts  as  I  saw  them.  I  have  attended  church, 
and  gone  to  school  one  term."  On  this  state- 
ment, her  competency  was  objected  to  by 
appellant  The  court  overruled  the  same, 
holding  the  witness  competent  The  rule  on 
this  subject  Is  that  the  competency  of  the 
witness  Is  In  the  discretion  of  the  trial  court, 
and,  unless  this  discretion  appears  to  have 
been  abused,  the  Judgment  will  not  be  re- 
versed on  that  account  Colter  v.  State,  37 
Tex.  Cr.  R.  290,  39  S.  W.  576.  and  antbori- 
ties  cited.  Under  our  statute,  the  test  as  to 
the  capacity  or  competency  of  a  witness  is 
twofold.  The  witness  must  have  sufficient 
intelligence  to  relate  the  transactions  with 
respect  to  which  he  Is  Interrogated,  and 
must  have  sufficient  intelligence  to  under- 
stand the  obllgatlcms  of  an  oath.  It  has 
been  held  in  some  cases  that  though  a  wit- 
ness did  not  know  that  for  perjury,  ha 
would  be  pimlshed  by  imprisonment  in  the 
penitentiary,  this  did  not  show  he  did  not 
understand  the  obligations  of  an  oath. 
Murphy  v.  State,  36  Tex.  Cr.  R.  24,  35  S.  W. 
174;  Oxshe^  v.  Same,  38  Tex.  Cr.  R.  499.  43 
S.  W.  835.  However,  in  both  of  these  cases 
the  witness  appears  to  have  understood  the 
moral  obligations  of  an  oath;  that  is,  if  he 
should  tell  a  lie,  he  would  be  punished  in 
the  hereafter.  In  a  number  of  cases  In 
other  Btate3,  witnesses  of  tender  years— 
from  seven  to  nine— have  been  held  compe- 
tent as  witnesses  where  they  manifested 
sufficient  intelligence  to  understand  the  dan- 
ger and  wickedness  of  false  swearing;  that 
Is,  If  they  are  capable  of  distinguishing  be- 
tween good  and  evil,  and  possess  sufllcieot 
knowledge  of  the  nature  and  consequences 
of  an  oath.  See  the  authorities  cited  in  note 
to  State  V.  Michael  (W.  Va.)  16  S.  B.  808.  19 
L.  R.  A.  605.   j|n  JBi^t  T.  State^  23  Tex. 
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App.  1,  8  S.  W.  767,  58  Am.  R«p.  770,  relied  ' 
on  by  appellant,  the  witueM,  a  child  six 
years  of  age,  was  held  Incompetent  on  the 
ground  that  she  did  not  understand  the  ob- 
Uxatloa  of  an  oath.  In  that  case,  being  In- 
terrogated, she  said:  "I  don't  know  how 
old  I  am.  I  have  never  been  to  school.  I 
know  my  A,  B,  C's.  I  do  know  where  I  live." 
AVhen  asked  If  she  knew  what  would  be 
done  with  her  If  she  were  to  tell  a  story  in 
the  court  bouse,  she  answered  in  the  nega- 
tive. When  asked  if  she  knew  where  she 
would  go,  were  she  to  tell  a  story,  and  be 
a  bad  girl,  and  die,  she  answered  she  did 
not  know.  The  Judge  then  told  her  If  she 
were  to  tell  a  story,  while  in  the  court  house. 
It  would  be  very  bad  and  wrong,  and  she 
might  be  sent  to  the  pcnitenti&ry,  and,  if 
she  were  to  die  after  telling  a  story,  she 
might  go  to  the  bad  man.  She  also  stated, 
"1  didn't  know  what  was  done  when  I  held 
up  my  hand."  She  was  not  questioned  fur- 
ther. Trader  the  evidence  in  that  case,  we 
think  the  court  was  correct  in  holding,  as  it 
did,  that  the  witness  was  incompetent  on 
the  grouiid  that  she  did  not  understand  the 
ohilKations  of  the  oath  she  took.  In  this 
rase  tlie  answers  of  the  witness  show  she 
M-as  of  more  intelligence,  and  that  she  Itet- 
tor  understood  the  nature  of  an  oath.  She 
tostilled  as  to  her  age,— that  she  was  eight 
years  old  last  September:  that  she  knew  It 
was  right  to  tell  the  truth,  and  wrong  to  tell 
a  lie:  that  she  had  gone  to  school  one  term, 
and  could  read  the  first  reader;  that  she  had 
also  attended  church.  She  further  showed 
that  she  was  conscious  she  would  be  pun- 
isiied  temporally  if  she  told  a  lie.  Slie  stat- 
(hI  they  would  put  her  in  Jail,  and  also  that 
she  would  go  to  the  bad  place.  The  only 
siniilarity  existing  between  the  status  of  the 
two  witnesses  was  with  reference  to  the 
mode  of  taking  the  oath.  Both  witnesses 
answered  that  they  did  not  know  what  was 
transpiring  when  they  held  up  their  bauds. 
Now,  ft  may  be  tnie  that  a  witness  might 
not  understand  the  formality,  or  not  be  pay- 
ing attention  when  the  oatli  was  adminis- 
tered, but  yet  understand  and  comprehend 
the  obligations  of  an  oath.  We  do  not  un- 
derstand the  obje<-tion  to  be  made  here  that 
the  witness  had  not  been  sworn,  or  not 
formally  sworn,  but  simply  that  such  wit- 
ness did  not  nnderstand  the  obligations  of 
nn  oath.  We  think,  as  shown  above,  there 
Id  a  marked  dilTerence  between  the  under- 
standing of  the  witness  In  Hoist's  Case  and 
the  witness  here;  and,  as  presented  In  the 
bill,  we  do  not  Ijelleve  the  court  alnised  Its 
discretion  In  holding  the  witness  competent. 
We  do  not  think  the  court  committed  an 
error  in  holding  that  appellant  could  not 
prove  that  he  bad  sent  money  to  the  terri- 
tory for  Mitchell  and  his  wife,  in  order  that 
ihey  might  attend  court  at  his  trial.  No 
application  for  continuance  was  made  on  ac- 
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count  of  the  absence  of  these  witnesses,  and 
no  effort  was  made  to  take  their  depositions. 
What  he  did  with  reference  to  sending  money 
to  them  to'  attend  court  was  self-serving, 
and  not  material. 

It  was  competent  for  the  prosecuting  at- 
torney to  prove  that  appellant  had  been 
charged  with  theft,  as  going  to  his  credit 

We  understand  that  the  testimony  as  to 
api^ellant  carrying  a  pistol  and  disturbing 
the  peace  was  eliminated,  so  there  Is  no  er- 
ror in  this  bill. 

We  have  examined  the  charge  of  the  court, 
and  it  covers  every  material  issue  In  the 
case;  and  the  requested  charges,  if  appli- 
cable, were  not  rendered  necessary. 

The  evidence  supports  the  verdict  of  the 
Jury,  and  the  judgment  is  affirmed. 


BBDDING  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  20, 
1902.) 

EMBBZZLEMENT— INFORMATION— EVIDBNCB 
—SUFFICIENCY. 

Where  an  informatiou  tor  embezzlement 
alleged  that  defendant's  conversion  of  funds 
intrusted  to  him  for  delivery  to  one  Cliff  S. 
was  without  the  consent  of  Cliff  S.,  but  the 
statement  of  facts  on  appeal  contained  no  ref- 
erence to  Cliff  S.,  merely  ghowinff  that  "Dr. 
S."  testified,  the  conviction  will  be  reversed 
for  want  of  evidence  to  sustain  the  allegation. 

Appeal  from  Bockwall  county  court;  E.  D. 
Foree,  Judge. 

Pat  Bedding  was  convicted  of  embezzle- 
ment and  appeals.    Beversed. 

Robt.  A.  John,  Asst  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  embezzlement,  and  his  punishment  as- 
sessed at  a  fine  of  |26  and  five  days'  confine- 
ment In  the  county  jail. 

The  complaint  and  information  charge  ap- 
pellant with  the  embezzlement  of  "five  dol- 
lars in  currency  of  the  United  States."  which 
had  been  intrusted  to  him  by  J.  A.  Bolin,  to 
be  delivered  to  Cliff  Sorrells  by  appellant, 
and  that  the  conversion  was  without  the  con- 
sent of  eitlier  Bolin  or  Cliff  Sorrells.  The 
allegation  In  the  Information  that  the  money 
was  converted  without  the  consent  of  Cliff 
Sorrells  is  utterly  without  evidence  to  sup- 
port it  If  the  name  of  Cliff  Sorrells  occ-urs 
in  the  entire  statement  of  facts,  we  have 
overlooked  it.  Dr.  Sorrells  testified,  but  there 
is  nothing  Indicating  that  Dr.  Sorrells  was 
the  Cliff  Sorrells  mentioned  In  the  informa- 
tion. Having  alleged  the  want  of  the  con- 
sent of  Cliff  Sorrells  In  order  to  obtain  the 
conviction,  there  must  be  evidence  to  sus- 
tain that  allegation. 

The  judgment  la  reversed,  and  the  cause 
remanded. 
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THART  T.   STATH.1 

(Court  ftf  Oriminal  Appeals  of  Tezu.    Jan.  20, 

1902.) 

AGORAVATBD  ASSAULT— INDICTMBNT—SUFFI- 
CIBNGY— BVIDBNCE  -  ADMISSIBILITY  —  80P- 
FICIBNCY— BVIDBOiICB  OF  CONSPIRATOR'S  ACT 
— OBJECTIONS-SBNTBNCB  —  APPEAL  —  QUES- 
TIONS GONSIDBREn}. 

1.  An  indictment  charging  An  assault  and 
the  iniiictioii  of  great  bodily  injury,  or  an  ac- 
gravated  assault,  with  intent  to  commit  such 
Injury,  by  beating  and  bruising  the  prosecut- 
ing witness  with  the  fists,  is  not  bad,  in  fail- 
ing to  state  how  such  injuries  were  inflicted 
or  attempted  to  be  Inflicted  with  the  fists. 

2.  An  indictment  for  an  assault  and  the  in- 
fliction of  great  bodily  injury,  charging  an  as- 
sault "thereby  inflicting  serious  bodily  injury," 
is  not  bad,  in  using  the  word  "inflicting,"  in- 
stead of  charging  that  defendant  "inflicted" 
such  injuries. 

3.  The  prosecuting  witness,  who  had  re- 
cently made  a  temperance  speech,  was  attack- 
ed while  ou  a  train  by  appellant  and  flTe  oth- 
er persons  who  were  offended  by  the  speech, 
and  had  conspired  to  give  the  witness  a  beat- 
ing; and  defendant  and  another  severely  beat 
the  prosecuting  witness  with  their  flsta,  while 
the  other  conspirators  held  the  witness  and  en- 
couraged the  assault  Held  suflScient  to  show 
an  aggravated  assault,  with  intent  to  inflict 
serious  bodily  injuries,  though  serious  injury 
was  not  inflicted. 

i.  A  bill  of  exceptions  in  a  criminal  case 
which  merely  charges  that  certain  evidence  is 
immaterial  and  irrelevant  is  insufficient  to  an- 
thorize  a  consideration  of  the  evidence  on  ap- 
peal. 

5.  The  admission  of  evidence,  in  a  prosecu- 
tion for  an  aggravated  aasaalt,  of  a  public 
speech  made  by  the  prosecntiug  wUness  before 
he  was  assaulted,  which  is  daimed  to  have 
been  the  motive  of  the  crime,  will  not  be  held 
erroneons  on  appeal,  in  the  absence  of  a  show- 
ing that  defendant  did  not  hear  the  speech, 
and  that  It  was  not  communicated  to  him. 

6.  Where  several  persons  enter  into  a  con- 
spiracy to  assault  another  for  making  a  pro- 
hibition speech,  evidence  is  admissible,  in  a 
prosecution  against  one  or  more  for  tue  as- 
sault, of  the  actions  of  one  or  more  of  the 
conspirators  before  the  assault,  and  of  their 
being  together  and  going  to  the  place  where 
the  assault  occurred,  and  that  certain  of  the 
conspirators  worked  for  the  others,  and  that  a 
portion  of  them  were  engaged  or  had  been  en- 
gaged in  the  liqnor  basiuess. 

I.  fhridence  is  admissible  of  statements  made 
by  one  of  the  conspirators  before  the  assault 
that  he  did  not  ttiink  that  the  person  assaulted 
had  any  riglit  to  come  there  and  make  that 
kind  of  a  speech,  and  that  he  had  better  stay 
at  home  and  clean  up  his  own  town,  as  tend- 
ing to  show  a  motive  for  the  conspiracy. 

8.  The  inadmissibility,  in  a  prosecution  for 
assault,  of  evidence  of  a  fight  between  other 
persons,  is  not  raised  by  an  objection  that  snch 
evidence  is  hearsay  or  irrelevant,  but  only  by 
the  objection  'that  it  is  evidence  of  another 
transaction. 

9.  The  statute  authorizing  a  jail  sentence 
of  not  less  than  1  month  for  aggravated  as- 
sault does  not  mean  a  calendar  montli,  the 
statute  in  relation  to  compntiag  time  in  dvil 
cases  not  being  applicable  thereto;  and  there- 
fore a  sentence  for  30  days  is  proper,  though  a 
certain  month  contains  lees  days,  and  others 
more. 

AK>eal  from  Oollin  county  court;  J.  H. 
Faulkner,  Judg& 

Charles  Yeary  was  convicted  of  an  aggra- 
vated' assault,  and  he  appeals.     Affirmed. 

>  Rehearing  OMtisd  Harsh  i^  INL 


Gamett,  Smith  ft  Merrttt,  tor  appellant 
Abemathy  &  Beverly  and  Robt.  A.  John. 
Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  conrlcted 

of  an  aggravated  assault  and  bis  punish- 
ment assessed  at  a  fine  of  |900  and  ao  days' 
confinement  in  the  county  Jail;  beoce  this 
appeal. 

Appellant  made  a  motion  to  qaasb  tbe  in- 
dictment, which  contains  tbree  coonts.  He 
urgently  insists  that  tbe  court  Should  hare 
quashed  the  second  count  because,  as  he 
claims,  the  count  failed  to  charge  by  what 
means  the  serious  bodily  injury  was  inflict- 
ed. He  insists  the  allegation  that  be  com- 
mitted the  injury  by  beating  and  bruising 
said  Dial  with  his  fists  is  not  enough;  that 
it  shonld  have  gone  further,  and  bare  shown 
bow  the  serious  bodily  injuries  wa«  inflict- 
ed with  tbe  fists.  It  does  not  occur  to  ns 
that  this  contention  is  sound.  He  also  ob- 
jects to  the  use  of  the  participle  'inflicting'' 
bistead  of  the  verb  "inflict"  We  do  not 
think  this  vitiates  the  count.  It  alleges, 
"thereby  inflicting  npon  the  said  B.  C.  Dial 
serious  bodily  injury."  But  in  tbe  view  we 
take  of  this  case,  this  count  can  be  rejected, 
and  all  the  proof  admissible  under  it  was 
equally  admissible  und»  the  first  count: 
and,  in  our  opinion,  the  conviction  most  rest 
under  the  first  count  T^at  is,  we  do  not  be- 
lieve the  evidence  shows  that  serioos  bodily 
injury  was  inflicted  on  the  person  of  B.  d 
Dial,  which  the  second  count  charges. 
"Serious  bodily  injury"  has  been  defined  to 
be  "an  injury  such  as  gives  rise  to  appre- 
hension; an  injury  whldi  is  attended  with 
danger."  George  v.  State,  21  Tex.  App.  315. 
17  S.  W.  861.  In  Bruce  v.  State  (Tex.  d. 
App.)  SI  a  W.  95i,  it  is  said:  "The  Injury 
must  be  grave,  in  contradistinction  to  trivial. 
Evidently  the  injury  inflicted,  in  orAex  to  be 
serious,  must  give  rise  to  some  apprehension 
of  danger  to  life  or  limb  or  to  health."  See 
turthw  on  this  question  Scott  v.  State  (Tex. 
Or.  App.)  62  S.  W.  419;  MUes  t.  State.  23 
Tex.  App.  410^  6  S.  W.  250;  Melton  ▼.  State. 
30  Tex.  Am».  27S,  17  a  W.  257;  Hunt  v. 
State,  6  Tez.  App.  063.  As  stated  before^  the 
conviction  must  be  applied  to  the  first  count 
of  the  indictment,  which  charges  that  api)el- 
lant,  etc.,  "did  then  and  there  unlawfully, 
with  premeditated  design,  and  by  the  nse 
of  means  calculated  to  inflict  great  bodily 
injury,  make  an  aggravated  assault  and  bat- 
tery upon  B.  O.  Dial,  by  then  and  there 
wounding  and  beating,  bruising  and  striking. 
ttm  said  Dial  with  his  fists,"  etc.  We  nnd«'- 
•tand  it  to  be  contended  as  to  this  count 
that  it  Is  defective  because  it  falls  to  show 
how  he  used  his  flsts:  It  being  urged  that 
this  should  be  averred,  in  order  that  It  t« 
shown  how  the  fists  became  the  means  cal- 
culated to  Infiict  great  bodily  Injnry.  How- 
ever, we  think  this  is  not  a  matter  of  allega- 
tion, but  of  proof.  Keley  v.  State,  12  Tei. 
App.  216.    In  that  case  we  do  not  nndexstaod 
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that  the  Information  diarged  how  the  flsts 
^ere  used  (that  la,  that  the  battery  -was  com- 
mitted at  the  head  of  the  statrs,  and  the  at* 
tempt  was  made  to  knoi^  the  man  down- 
stairs); bnt  the  indictment  was  general,  al- 
leging the  assault  to  have  been  made  with 
premeditated  design,  and  by  the  use  of  his 
flsts  In  a  manner  calculated  to  Inflict  great 
bodily  injury. 

While  we  are  on  this  branch  of  the  case 
we  might  as  well  allude  to  the  proof,  wtUch, 
in  our  opinion,  maintains  this  count  The 
proof  on  the  pert  of  the  state  tended  to  show 
a  conspiracy  between  appellant  and  fire  oth- 
er persons  to  give  the  prosecutor.  Dial,  a  se- 
vere beating  on  account  of  a  prohibition 
speedi  he  had  made  the  night  before  at 
Farmersrille,  in  Collin  county.  In  pursu- 
ance of  this  design  they  boarded  the  train  at 
E^rmersville,  and  in  a  short  time  thereafter, 
while  prosecutor  was  sitting  quietly  In  his 
seat,  without  any  altercation  or  words,  they 
pounced  upon  him,  and,  while  one  of  the 
parties  held  prosecntcMr  down  in  the  seat  of 
the  car,  defendant  and  McKlnney  (another 
one  of  the  party)  beat  him  severely  with 
their  hands  and  fists.  The  six  parties  ap- 
parently acted  together  while  the  beating 
was  going  on;  some  of  the  party  crying  out, 
"Olye  him  helL"  Another  said,  "Hold  the 
door,"  evidently  to  prevent  an  intrusion. 
One  said,  "Pull  his  whiskers  out,"  while  an- 
other told  the  parties  beating  him  to  gouge 
his  eyes  out  We  think  there  was  ample  tes- 
timony to  show  a  premeditated  design  to  do 
the  beating,  and  that  prosecutor  was  beaten 
severely,  though  not  to  the  extent  that  would 
characterize  the  punishment  he  received  as 
serious  bodily  Injury.  Yet  we  do  not  under- 
stand that  the  state  had  to  make  proof  of 
serious  bodily  injury  in  order  to  maintain 
the  charge  that  the  means  used  were  calcu- 
lated to  inflict  serious  bodily  injury.  In  our 
view,  the  circumstances  of  this  case  show 
that  six  stalwart  men  banded  themselves  to- 
gether with  the  premeditated  design  to  give 
prosecutor  a  severe  beating  with  their  hands 
and  flsts,  and.  under  the  circumstances,  the 
means  used  were  such  as  were  calculated 
to  Inflict  great  bodily  Injury  on  prosecutor. 
The  fact  that  the  beating  fell  short  of  In- 
flicting serious  bodily  injury  does  not  show 
that  the  means  they  used  were  not  calculated 
to  inflict  each  injury. 

Appellant  reserved  two  bills  of  exception 
to  the  action  of  the  court  in  admitting  cer- 
tain testimony.  The  flrst  bill  relates  to  the 
admission  of  the  testimony  of  the  witness 
W.  S.  Astln  to  the  effect  that  the  night  be- 
fore the  assault  on  the  prosecuting  witness. 
Dial,  be  (witness)  was  present  at  the  city 
hall  In  the  town  of  F^rmersvllle,  and  heard 
the  said  Dial  make  a  speech  In  reference  to 
the  enforcement  of  local  option;  portions  of 
the  qieech  being  set  out,  which.  In  mild 
terms,  arraigned  the  people  for  not  enforcing 
local  option  in  that  precinct,  and  told  them 
how  It  could  be  enforced.    Witness  stated 


there  were  125  people  present  at  the  speak- 
ing, several  ladles  being  present;  and,  of  the 
defendants,  he  saw  Jay  Horn,  Jett  Hinds, 
and  Gns  Hooks;  ttiat  Hooks  and  EUnds  had 
been  in  the  saloon  business  before  prohibi- 
tion went  Into  effect;  that  he  could  see  no 
difference  In  the  appearance  of  Hinds'  place 
of  business  since  the  law  went  into  effect 
than  before;  that  he  did  not  know  what 
business  they  are  now  in;  that  Horn  now 
runs  a  tenphis  alley,  etc.  This  testimony 
was  objected  to  on  the  ground  that  it  was 
immaterial,  irrelevant,  and  hearsay  as  to  de- 
fendant and  because  the  only  object  was  to 
prejudice  the  Jury  against  defendant;  that  it 
did  not  shed  any  light  on  any  Issue  in  the 
case,  because  It  was  not  shown  that  defend- 
ant was  present  or  heard  said  speech.  These 
objections  were  overruled  by  the  court,  and 
the  witness  testified  as  above  stated.  It  has 
been  held  that  objections  "that  the  testi- 
mony is  Immaterial  and  IrrUevant"  are  in- 
sufilcient  Hamblln  v.  State  (Tex.  C3r.  App.) 
60  S.  W.  1019.  It  is  further  objected  that  It 
Is  not  shown  that  defendant  was  present  or 
henrd  said  speech,  and  that  the  testimony 
was  hearsay.  It  has  been  held  that  the  bill 
of  exceptions  should  state  all  the  environ- 
mente;  that  is,  all  the  facts  connected  with 
the  admission  of  testimony.  The  mere  ob- 
jection by  appellant  that  the  defendant  was 
not  present  is  not  tantamount  to  a  certificate 
by  the  Judge  that  he  was  not  present  If  the 
bill  had  stated  as  a  fact  that  appellant  was 
not  present,  and  had  further  stated  it  was 
not  shown  that  prosecutor.  Dial,  had  made 
a  prohibition  speech  the  night  before,  which 
was  communicated  to  appellant  then  the  bill 
wonld  be  good.  In  Barkman  v.  State  (Tex. 
Ot.  App.)  B2  S.  W.  72,  which  In  respect  to 
the  testimony  is  very  similar  to  this,  It  was 
held  that  the  statement  in  the  bill  that  ap- 
pellant was  not  present  was  not  sufficient  to 
exclude  the  idea  that  the  testimony  was 
properly  admitted;  that  he  might  have 
known  the  fact  without  being  present;  and 
that  the  bill  should  have  excluded  the  idea 
that  he  might  have  known  the  testimony. 
The  writer  of  this  opinion  dissented  from 
the  view  tak«i  by  a  majority  of  the  court 
with  reference  to  that  bill,  bnt  the  court 
viewed  the  question  differently,  and  such  Is 
now  the  law.  Under  the  authority  of  that 
case,  the  bill  fails  to  show  that  the  court 
committed  an  error  in  admitting  the  testi- 
mony, although  it  be  conceded  the  bill  shows 
appelant  was  not  present  wh^n  the  spee^'b 
was  made,  though  this  came  merely  la  the 
form  of  an  objection.  If  we  recur  to  the 
statement  of  facts,  this  appellant  was  fully 
apprised  of  the  speech  made  by  Dial  the 
night  before,  and  he  and  Dial  are  shown  to 
have  had  an  altercation  the  next  mornin;;. 

The  other  bill  of  exceptions  Is  to  the  tes- 
timony of  the  state's  witness  Dud  Rike,  who 
testified,  over  appellant's  objection,  substan- 
tially:   That  he  was  in  FarmersviUe  the  dayp 
Dial  was  assaulted,  and  saw  Anderson  at  the^ 
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post  office  abont  11  a.  tn.  That  he  saw 
Yeary  on  the  day  after  he  had  the  fight  with 
Ilnncoc-k,  and  afterwards  saw  hhn  golngr  to 
the  train  by  himself.  That  be  saw  Horn 
and  Hoote  together  in  front  of  the  post  of- 
flce  about  12  o'rloclc,  Just  as  the  train  going 
to  Greenville  was  coming  up  to  the  Santa 
F6  crossing.  Hooks  said  to  Horn,  "Come 
and  go  to  Greenville  with  me."  Horn  said, 
'•I  haven't  got  any  business  over  there." 
Hooks  said,  "I  will  pay  your  way  if  you  will 
go."  Hooks  and  Horn  then  started  towards 
the  train.  Witness  heard  Hinds  say  in  the 
morning  of  the  day  that  Dial  was  assaulted 
that  he  had  kept  Yeary  off  of  Hancock  for 
two  or  three  days.  Anderson  worked  for 
Hooks  at  his  cold-drink  house  at  that  time; 
and  McKinney  worked  there  also,  and  ran  a 
livery  stable;  and  Yeary  works  for  Hooks. 
Hinds  runs  a  prescription  store  in  Farmers- 
viUe.  About  10  o'clock  In  the  morning  wlt- 
noHs  heard  Yeary  and  Dial  quarreling,  and 
saw  Hinds  standing  some  distance  from 
where  they  were  qunn-ellng,  and  beard  bim 
say  be  did  not  think  Dial  had  any  right  to 
come  there  and  make  that  kind  oC  speech; 
that  he  Iiad  better  stay  at  home  and  clean 
up  his  own  town.  Hinds  then  told  witness 
to  see  the  marshal,  as  he  was  afraid  there 
would  be  trouble.  This  was  while  Yeary 
and  Dial  were  quarreling,  about  an  hour  be- 
fore the  train  arrived  going  to  Greenville. 
Local  option  is  in  force  in  Farmersville.  Ap- 
pellant olijected  to  this  testimony  on  the 
ground  that  it  was  immaterial.  Irrelevant,  and 
hearsay.  As  stated  with  reference  to  the 
former  bill,  none  of  these  objections  are 
good,  except  that  the  testimony  was  hearsay. 
If  it  appeared  in  the  statement,  in  connec- 
tion with  the  bill,  that  this  was  all  the  tes- 
timony showing  the  conditions  imder  which 
the  evidence  was  admitted,  then  It  might 
appear  that  some  of  the  testimony  was  hear- 
say. However,  we  have  no  doubt  as  to  the 
admissibility  of  most  of  this  testimony,  un- 
der a  pr«^)er  bill,  and  showing  proper  ob- 
jections. If  the  parties  had  entered  into  a 
conspiracy  to  give  prosecutor.  Dial,  a  beating 
on  account  of  his  prohibition  speech  at  Farm- 
ersville, It  was  competent  to  show  what  each 
of  them  did,  that  they  were  together,  and 
how  they  went  to  take  the  train.  It  was 
also  competent  to  show  tlie  community  in- 
terest of  the  parties;  that  Anderson  worked 
for  Hooks,  and  so  did  McKinney  and  Yeary; 
that  Hinds  ran  a  prescription  store  In  Farm- 
ersville; and  also  that  Yeary  and  Dial  had 
a  quarrel  that  morning;  and  what  Hinds  said 
with  reference  to  Dial's  coming  to  Farmers- 
ville and  making  the  speech  would  be  com- 
petent, as  the  act  or  declaration  of  one  of  the 
conspirators,  showing  the  animus  or  motive 
for  the  conspiracy.  Of  course,  the  testimony 
with  regard  to  Yeary's  flgbt  with  Hancock, 
on  proper  objection,  it  does  not  occur  to  us, 
would  have  been  admissible.  The  objection 
should  have  been  that  the  fight  between 
Yeary  and  Hancock  was  res  inter  alios  acta, 


and  bad  no  bearing  or  relevancy  on  any  li^ 
sue  in  this  case.  But  this  objection  was  not 
made. 

Appellant  reserved  a  number  of  special  in- 
structions, but  we  think  the  court's  cbarcf 
fully  covered  every  phase  of  the  case  as  pn»- 
sented  by  the  evidence,  and  the  charges  ask- 
ed, so  far  as  applicable,  were  not  rendered 
necessary. 

Appellaut  also  objected  to  the  verdict  of 
the. Jury  on  tlie  grroimd  tliat  it  imposed  a 
punishment  of  Imprisonment  In  the  comitr 
jail  for  30  days,  whereas  he  contends  that 
the  law  fixed  the  punishment  of  Imprison- 
ment for  aggravated  assault  at  a  term  not 
less  than  1  month,  and  that  this  means  a 
calendar  month,  which  might  be,  accordini: 
to  the  time  of  his  conviction,  30  days  or  31 
days,  or  in  one  Instance  only  28  days;  and 
he  Invokes  in  this  connecti<Mi  a  statute  with 
reference  to  computation  of  time  In  <dTii 
cases.  We  do  not  think  said  statute  is  ap- 
plicable to  criminal  cases,  which  re<iuires 
uniformity  or  equality  in  punishment.  If 
the  contention  of  appellant  were  soimd.  then 
one  defendant,  for  the  some  offense,  might 
be  imprisoned  for  one  to'm,  and  another  de- 
fendant for  a  different  term,  according  to 
the  day  and  month  of  his  conviction.  We 
do  not  think  the  statute  fixing  a  month  as 
the  minimum  punishment  ever  intended  sncb 
a  result  For  a  fuller  discussion  and  the 
authorities  on  this  subject,  see  McKinney  r. 
State  (Just  decided)  66  S.  W.  769. 

The  Judgment  is  affirmed. 


McLAXE  V.  MAURKR  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Biardi  12. 
1902.) 

On  second  motion  for  rehearing.     Over- 
ruled. 
For  fonner  opinion,  see  88  S.  W^.  C83. 

FLY,  J.  If  the  the<M7  of  appellant  should 
prevail,  appellees  might  have  sold  the  whole 
of  the  land,  except  the  200  acres  on  which 
the  improvements  are  situated:  and  appel- 
lant could,  by  refusing  to  sell  that,  preyent 
appellees  from  receiving  any  compensatioD, 
except  5  per  cent,  on  the  sums  realized  tram 
the  sale  of  the  other  land.  We  do  not  think 
the  contract  can  be  legitimately  so  construed. 
It  may  be  that  the  200  acres  should  be  in- 
cluded in  the  estimate,  as  it  was  in  our  orif- 
inal  opinion;  but  it  is  clear  that.  If  they 
are  so  Included,  the  yalue  of  the  improve- 
ments should  not  be  deducted.  They  were 
not  Included  in  the  estimate  of  the  value  of 
the  land,  and,  on  a  fair  estimate,  should  not 
be  deducted.  If  the  200  acres  were  included, 
the  damages  would  be  ^28.25  in  excess  of 
what  our  Judgment  g^ives  to  appellees. 

Since  writing  our  former  opinions,  onr  at- 
tention has  been  directed  to  the  case  of 
Wells  V.  Association,  39  C.  C.  A.  476,  99 
Fed.  222,  53  L.  U.  A.  1-112,  which  is  copious- 
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I7  annotated,  and  the  law  bearing  on  cases 
of  this  character  Is  fully  discussed.  On 
pages  70-78,  53  L.  II.  A.,  are  found  notes 
peculiarly  bearing  on  contracts  for  sale  of 
real  estate,  and  which  sustain  the  decision 
<a  this  court 
The  motion  is  overriUed. 


.SCOTTISH  UNION  &  NATIONAL  INS.  CO. 

T.  TOMKIES  et  aL 

(Court  of  CiWl   Appeals  of  Texas.    Feb.   14, 

1802.) 

DEFAULT  JUDGMENT— SBTTING  ASIDB— NBG- 
LKCT  OF  COUNSKLr-BXCUSB— AFFI- 
DAVIT OF  MERITS. 
A  judgment  on  an  ex  parte  hearing  was 
taken  iu  au  action  on  an  insurance  policy.  A 
motion  for  new  trial  showed  that  defendant's 
counsel  who  had  answered  were  nonresidents, 
sud,  after  consulting  the  members  of  the  bar, 
aud  judging  from  the  crowded  condition  of  the 
dooltet.  concluded  the  cause  would  not  be 
readied  for  the  lirst  few  weeks  of  the  term. 
Or  appearance  day.  May  7th,  the  cause  was 
set  by  plaintiff's  counsel  for  May  10th;  aud 
on  the  following  day,  In  the  absence  of  defend- 
ant's counsel,  who  had  no  notice  of  such  set- 
ting, judgment  was  rendered.  The  affidavit 
of  merits  averred  that  the  policy  provided  that 
it  auy  portion  of  the  building  fell,  except  as 
result  of  fire,  all  insurance  was  to  cease,  aud 
that  the  building  did  fall  as  the  result  of  a 
storm;  and  accompanying  photographs  show- 
ed that  such  atUduvlt  was  probably  true.  De- 
fendant offered  to  submit  to  such  conditions 
as  might  be  imposed,  and  to  try  the  cause  dur- 
ing the  pending  term.  Held,  that  as  the  mo- 
tion presented  some  excuse  for  not  making  de- 
fense, and  the  affidavit  showed  a  meritorious 
defense,  it  was  error  to  refuse  to  set  aside  the 
judgment. 

Appeal  from  district  court,  Harris  county; 
Wm.  H.  Wilson,  Judge. 

Action  by  Tomkles  8c  Co.  against  the  Scot- 
tish Union  &  National  Insurance  Company. 
I''rom  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Reversed. 

O.  T.  Holt  and  Crane  &  Greer,  for  appel- 
lant.   S.  B.  Moody,  for  appellees. 

GAKKKTT,  C.  J.  The  appellees  brought 
this  suit  iu  the  district  court  of  Harris  coun- 
ty, for  the  Fifty-Fifth  Judicial  district, 
against  the  appellant,  to  recover  upon  two 
lire  insurance  policies.  The  petition  was 
tiled  April  25,  1901,  to  the  May  term  of  the 
court.  The  appearance  day  was  May  7, 
1001.  On  May  4,  1901,  the  appellant  an- 
swered by  filing  a  general  demurrer  and 
general  denial.  On  May  11,  1901,  the  case 
was  tried  in  the  attsence  of  counsel  for  the 
appellant,  and  Judgment  was  rendered  for 
the  appellees.  One  of  the  policies  covered  a 
building  used  for  a  gristmill  and  gin,  and 
the  other  covered  personal  property  contain- 
ed therein.  On  May  23,  1901,  the  appellant 
field  a  motion  for  a  new  trial,  in  which  It 
sought  to  clear  itself  of  negligence  in  fail- 
ing to  present  its  defense  to  the  policies  sued 
on.  and  to  show  that  It  had  a  meritorious 
defense.    The  following  facts  were  shown 


by  the  motion:  Messrs.  Crane  &  Greer,  a 
firm  of  lawyers  at  Dallas,  Tex.,  bad  been 
employed  by  the  appellant  to  defend  the 
suit,  and  had  filed  the  answer.  Dallas  is 
260  miles  from  Houston.  The  docket  of  the 
court  was  large,  and  appellant's  attorneys, 
tmsing  their  opinion  upon  information  de- 
rived from  members  of  the  bar  at  Houston, 
advised  the  appellant  that  it  would  be  prac- 
tically impossible  to  procure  a  trial  of  the 
case  daring  the  first  few  weeks  of  the  term; 
It  being  an  appearance  case  on  ttie  nonjury 
docket.  Nonjury  cases  were  assigned  to 
the  first  and  eighth  weeks  of  the  term,  the 
intervening  six  weeks  being  allowed  for  Jury 
cases.  The  attorneys  based  their  opinion 
that  the  case  would  not  be  reached  during 
the  first  few  weeks  of  the  term  upon  iufor- 
mation  obtained  from  the  memt>erB  of  the 
bar  at  Houston,  and  from  personal  knowl- 
edge in  being  counsel  in  a  number  of  cases 
pending  in  one  of  the  district  courts  of  Har- 
ris county.  On  May  20,  1901,  M.  M.  Crane, 
one  of  appellant's  attorneys,  communicated 
with  the  clerk  of  the  court  by  telephone, 
and  inquired  what  the  status  of  the  case 
was.  and  when  trial  might  be  had.  The 
clerk  told  him  that  he  believed  it  bad  been 
put  on  the  Jury  docket,  but  promised  to 
write  more  particularly;  and  on  the  fol- 
lowing day.  May  2l8t,  the  attorneys  receiv- 
ed a  letter  from  him  in  which  they  were 
informed  that  a  Judgment  had  been  rendered 
against  them.  M.  M.  Crane  Immediately, 
went  to  Houston  aud  prepared  the  motion 
for  a  new  trial.  The  motion  further  show- 
ed that  the  case  was  not  reached  in  due  oi> 
der,  by  calling  cases  consecutively  on  the 
docket  as  they  appeared,  and  that  if  it  had 
been  thus  called  it  would  not  have  been 
reached  on  the  day  the  Judgment  was  tak- 
en, but  tliat  on  appearance  day,  at  the  re- 
quest of  appellees'  counsel,  it  was  set  down 
for  trial  on  May  10,  1901;  that  appellant 
was  not  consulted  as  to  the  setting  of  the 
case,  and  did  not  consent  thereto,  either  by 
itself  or  through  its  attorneys,  and  had  no 
notice  that  Judgment  bad  been  rendered 
against  it  until  10  days  after  it  had  been 
rendered.  As  a  defense  to  the  appellees' 
cause  of  action,  the  appellant  set  up  that 
the  policies  sued  on  contained  the  provision: 
"If  the  building,  or  any  part  thereof,  fall, 
except  as  the  result  of  fire,  all  insurance  on 
such  building  or  Its  contents  shall  immedi- 
ately cease,"  and  that  a  part  of  the  building 
mentioned  In  the  policies  did  on  or  about 
September  8,  1900,  fall,  as  the  result  of  a 
storm,  and  not  as  the  result  of  a  fire,  where- 
fore by  its  own  terms  the  policy  bad  been 
avoided,  and  there  was  no  valid  contract 
upon  which  Judgment  could  lawfully  be  en- 
tered on  May  10,  1901.  The  appellant  sub- 
mitted an  amended  original  answer  in  con- 
nection with  Its  motion,  setting  up  the  de- 
fense stated,  and,  as  a  condition  to  th*' 
granting  of  the  motion,  offered  and  agre 
that  the  case  might  be  set  down  for  a(^b[^ 
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at  that  term  of  the  court  for  sadi  time  as 
might  be  convenient  to  the  court,  and  to 
immedlatdy  prepare  toe  trial.  The  motion 
was  supported  by  affldaylta.  Appellees  filed 
counter  affidavits  to  the  eftect  that  the  case 
was  called  and  tried  In  Its  regular  order, 
and  that  no  part  of  the  bnlldlng  had  falloi. 
It  appeared  that  the  case  was  called.  In  Its 
regular  order  on  the  appearance  docket,  and 
that,  when  It  was  reached,  counsel  for  ap- 
pellees arose  and  asked  the  attorneys  pres- 
ent If  any  of  them  represented  the  defend- 
ant or  Its  attorneys,  but  no  one  replied.  Ap. 
pelleee'  attorney  then  requested  the  court  to 
set  said  cause  for  trial  at  the  conclnsion  of 
the  call  of  the  docket;  and  at  the  conclusion 
of  the  call  of  the  docket,  and  after  all  of 
the  other  cases  npon  the  docket  had  been 
called  and  disposed  of,  the  case  was  again 
called,  and  the  court,  by  an  order  entered, 
set  said  cause  for  trial  for  Friday,  the  10th 
of  May,  1901.  Said  cause  was  called  for 
trial  In  the  afternoon  of  Friday,  May  10, 
1901,  after  all  the  cases  In  said  court  bav* 
Ing  precedence  on  the  docket  had  been 
tried,  postponed,  or  set  for  a  later  date; 
and,  when  said  cause  was  called,  evidence 
was  heard  by  the  court,  and  a  trial  had 
upon  the  merits,  resulting  in  a  Jndgment  In 
favor  of  appellees.  Appellant's  attorneys, 
whose  names  were  signed  to  its  answer, 
were  strangers  to  appellees'  counsel,  nor  did 
he  know  where  they  resided;  and  he  had 
never  received  any  communication  from 
them,  nor  any  inquiry  or  request  concerning 
said  cause,  until  12  days  after  the  rendition 
of  the  Judgment  therein,  at  which  time  one 
of  appellant's  attorneys  called  upon  him, 
and  a  conversation  was  had  concerning  the 
Judgment  which  had  been  rendered.  Appel- 
lant, by  its  agents,  Weems  &  Bering,  re- 
sided In  Houston,  Harris  connty,  Tex.,  and 
had  an  office  and  agents  at  said  place. 

Counsel  for  the  appellant  could  very  rea- 
sonably have  concluded  that  the  case  would 
not  be -reached  for  trial  for  some  weeks,  but 
being  nonresident  attorneys,  and  not  in  daily 
attendance  on  the  court,  dlllgoice  would 
have  required  them  to  make  some  arrange- 
ment by  which  they  would  be  advised  of  the 
particular  status  of  the  case  on  the  docket, 
and  of  the  time  it  would  be  called  for  trial. 
Yet  taking  into  consideration  the  actual, 
crowded  condition  of  the  docket,  and  their 
information  and  knowledge  as  to  the  pros- 
pect of  the  trial  of  contested  cases  to  the 
appearance  term,  It  cannot  be  said  that  they 
were  without  excuse  for  their  failure  to  pre- 
sent the  defense  relied  on  by  the  appellant. 
The  condition  of  the  docket  and  the  course 
of  the  business  of  the  court  were  such  as 
to  cause  them  to  believe  that  the  case  would 
not  be  called  for  trial  during  the  first  few 
we^:s  of  the  t«rm,  and  their  excuse  for  fall- 
ing to  give  earlier  attention  to  the  case  was 
a  reasonable  one.  It  is  clear  that  It  was 
not  the  Intention  of  the  appellant  to  allow 
Judgment  to  go  against  It  by  default    An 


answer  had  been  filed,  whidi,  although  not 
presenting  the  defense  relied  on,  was  suffi- 
cient to  make  the  case  a  contested  ^rpear- 
ance  case  npon  the  nonjury  docket;  and 
while,  at  the  request  of  appeUees'  coonsd,  tt 
was  set  down  tor  trial  by  an  «Mder  d  the 
court,  yet  It  was  set  down  for  a  day  eadier 
than  tbe  attorneys  for  appelant  were  rea- 
sonably warranted  to  expect  tliat  it  would 
be  set  down.  So  the  showing  of  appelant 
for  a  new  trial  presents  some  excuse  for  not 
making  its  defense,  and  In  allowing  Jndg- 
ment to  go  against  it  on  an  ex  parte  trisL 
It  also  offered  to  submit  to  conditions  to  be 
imposed  by  the  court,  and  to  try  tbe  case  at 
that  term  at  such  time  as  mlj^t  be  desig- 
nated by  the  court,  and  tendered  an  answer, 
which  It  <rf(ered  to  file.  This  was  done  hi 
ample  time  for  a  trial  to  be  had  at  tbe  ap- 
pearance term.  Upon  such  showing,  where  it 
Is  also  made  to  i^ipear  that  the  party  has  s 
meritorious  defense,  the  courts  have  always 
been  liberal  In  granting  a  new  trial;  and, 
although  such  motions  are  usually  addressed 
to  the  sound  discretion  of  the  court,  the  ap- 
pellate courts  have  often  revised  tbe  Judg- 
ment of  the  trial  court  denying  tbem.  Dow- 
ell  V.  Winters,  20  Tex.  796;  Palace  Gar  Co. 
V.  Dargan,  1  White  &  W.  Civ.  Gas.  Gt  App. 
I  442;  Sedbeny  v.  Jones,  42  Tex.  10;  Janes 
V.  Langham,  S3  Tex.  607;  Thomas  v.  Wo- 
mack,  13  Tex.  686;  Broas  v.  Merserean,  18 
Wend.  663;  Davenport  v.  Ferris,  6  Johns. 
131;  Tallmadge  v.  Stockholm,  14  Johns.  343: 
Anderson  v.  Scotland  (a  0.)  17  Fed.  667; 
Frasler  v.  Williams,  18  Ind.  416;  Hinman 
V.  Paper  Co.,  63  Wis.  160,  10  N.  W.  160; 
Bank  v.  Harwlck,  74  Iowa.  227,  37  K.  W. 
171;  Ordway  v.  Suchard,  31  Iowa.  481; 
Dodge  V.  Bldenour,  62  Gal.  263.  Tbe  gen- 
eral rule  established  by  these  authorities  b 
that  the  application  should  be  granted  if 
made  during  the  term,  early  enough  to  se- 
cure a  trial  at  tiiat  term  If  the  defendant 
swears  to  a  defense  on  the  merits.  Such  was 
the  mle  in  New  Tork  when  tbe  case  of 
Dowell  V.  Winters,  supra,  was  decided  br 
our  supreme  court  In  Dowdl  v.  Winters 
the  supreme  court  said:  "The  application 
addressed  itself  to  the  sound  di8creti<m  of 
the  court  to  be  determined  by  considerations 
of  convenlMice  and  equity.  And  under  tbe 
practice  of  other  courts  the  appUcatlpn.  it 
seems,  would  have  prevailed,  npon  sodi 
terms,  however,  as  to  costs,  as  the  court 
deemed  equitable.  Davenport  v.  FmtIs,  6 
Johns.  181;  Tallmadge  v.  Stockholm.  14 
Johns.  343.  The  practice  of  other  courts, 
however.  Is  not  obligatory;  but  the  practice 
in  our  own  courts  ought  to  be  referable  to 
some  general  principle,  to  produce  uniform- 
ity; and  this  renders  it  proper  that  we  should 
revise  the  Judgment  although  upon  a  ques- 
tion resting  in  some  degree  in  the  discretion 
of  the  court.  It  is  obvious  that  such  ap]di- 
cations  ought  not  to  prevail  where  tbe  ^ect 
would  be  to  delay  the  trial,  unless  upon  a 
good  excuse  for  the  default,  and  the  presents- 
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ti<»  of  a  m^trarloos  defense,  nor  In  any  case 
where  It  would  be  to  let  In  an  unconsclen- 
tioiiB  or  merely  technical  defense.  In  a  late 
case  at  Austin  we  held  that  the  court  rlghfr 
ly  refused  to  set  aside  a  default  whwe  It 
would  be  to  let  In  the  defense  of  the  statnta 
of  limitations.  Foster  v.  Martin,  20  Tex. 
118.  But  where  the  trial  has  not  been  de- 
layed, and  there  la  an  affidavit  of  merits, 
we  think  the  default  should  be  set  aside  and 
the  answer  received,  upon  some  showing  by 
way  of  excose  for  the  failure  to  plead  In 
time.  The  excuse  proffered  in  this  case  was 
certainly  very  slight,  but  it  appears  that  the 
counsel  acted  nndw  a  mistake  (rf  law.  Both 
counsel  and  client  appear  finally  to  have  done 
their  very  best  to  make  amends.  They  pre- 
sent what  seems  to  be  a  strong  case  of  mer- 
its, and  there  Is  reason  to  apprehend  that, 
if  not  allowed  to  make  defense,  irreparable 
injury  may  be  the  consequence.  For,  hav- 
ing no  auch  excuse  for  having  made  his  de- 
fense to  the  action  as  a  court  ot  equity 
would  deem  sufficient,  the  defendant  may 
not  have  been  entitled  to  an  injunction  to 
stay  the  execntlon  upon  the  Judgment  until 
he  shall  have  recovered  on  the  cross  bill 
against  the  defendant  in  another  suit  It 
does  not  appear  that  the  trial  would  have 
been  delayed.  The  plaintiff  would  not  have 
been  Injured  or  hindered  by  reason  of  the 
default  On  the  whole,  we  conclude  that  the 
court  onght,  nnder  the  circumstances,  to  have 
set  aside  the  Judgment  by  default  upon  the 
payment  of  costs,  and  that  the  court  erred  In 
refusing  it  The  Judgment  Is  therefore  re- 
versed, and  the  cause  remanded  for  further 
proceedings."  It  thus  appears  that  the  su- 
preme court  undertook  as  early  as  1858  to 
establista  a  uniform  practice  in  the  courts  of 
this  state,  referable  to  some  general  principle, 
which  la  that  such  applications  should  be 
determined  by  considerations  of  convenience 
and  equity,— convenience  If  a  trial  can  be 
held  during  the  term,  and  equity  if  a  merito- 
rious defense  Is  shown,  accompanied  by  some 
excuse  for  not  presenting  it;  and,  the  rule 
for  such  determination  is  stated  to  be  that 
where  the  trial  has  not  been  delayed,  and 
there  is  an  affidavit  «f  merits,  the  default 
should  be  set  aside  and  the  answer  received, 
upon  some  showing  by  way  of  excuse  for 
failure  to  plead  in  time.  The  rule  thus  an- 
nounced has  not  been  modified  by  any  of  the 
subsequent  cases.  There  may  be  expressions 
in  some  of  the  cases  that  would  seem  to  do 
so,  but  an  analysis  of  the  facts  will  show 
that  the  application  was  made  after  the  term, 
or  that  there  were  some  other  dlstingnishlng 
circumstances.  The  defense  relied  on  to  de- 
feat a  recovery  upon  the  policy,  if  true,  Is 
meritorious,  and  not  teclmical,  especially 
when  it  is  considered  that  by  statute  in  this 
state  the  full  amount  of  the  insurance  nam- 
ed In  the  iwHcy  upon  the  building  Is  coUecti- 
Die  in  case  of  destruction  by  fire,  without  re- 
gard to  its  actual  value.  There  Is  an  affida- 
vit, in  support  of  the  motion,  that  the  buil^ 


Ing  did,  in  part,  fall  aa  the  result  of  a  storm, 
and  not  as  the  result  of  a  fire.  Photographs 
accompanying  the  record  show  that  this  may 
have  been  tni&  There  are  coimter  affidavits 
denying  that  any  part  ot  the  building  had 
fallen,  but  the  effect  of  all  is  that  there  is  a 
question  for  the  Jury  to  determine,— whether 
or  not  any  Integ^ral  or  material  part  of  the 
building  fell.  Raihwad  Co.  v.  Burke,  55  Tex. 
338,  40  Am.  Rep.  808.  The  case  of  Insurance 
Co.  T.  Crunk  (Tenn.  Sup.)  23  S.  W.  140,  called 
to  our  attention  by  counsel  for  the  appellees, 
holds  that  the  falling  of  a  minute  portion  of 
the  material  in  the  building  wonld  not  avoid 
the  policy,  where  no  integral  part  of  the  en- 
tire building  fell.  But  whether  or  not  such 
integral  part  fell  Is  a  question  for  the  Jury, 
and  the  affidavits  before  the  court  and  the 
accompanying  photographs  showed  that  there 
would  be  sufficient  evidence  to  require  the 
submission  of  such  an  issue,  We  are  there- 
fore of  tlie  opinion  tliat  there  was  an  affidavit 
of  merHa. 

The  Judgment  of  the  court  bdow  will  be 
reversed,  and  the  cause  remanded.  Berersed 
and  remanded. 


ST,  LOUIS  S.  W.  BY.  CO.  v.  JAOOBSON.i 

(Court  of  Civil  Appeals  ot  Texas.    Feb.  16, 

1902.) 

BA.II.ROADS  —  INJURY  TO  SSRVANT  —  OPERA- 
TION OT  TRAIN— DUTY  OP  HNOINKER— NHO- 
UOBNCB  —  CONTRIBUTORY  NEOUGBNCB  — 
DISCOVBRBD  PERIL  —  INSTRUCTIONS  —  AP- 
PBALr-HARHLESS  ERROR. 

1.  Where  a  servant  ot  a  railroad  company, 
rightfully  on  its  tracks,  is  seen  by  its  employes 
in  charge  of  an  approaching  train,  it  beioomes 
tiieir  duty,  even  before  discovering  that  the 
servant  is  in  peril,  to  exercise  that  degree  of 
care  which  an  ordinarily  prudent  person  wonld 
exercise  under  similar  circnmstances  to  avoid 
injury  to  the  servant. 

2.  A  charge  requiring  the  employes  in  charge 
ot  a  train  to  use  ordinary  care  to  avoid  strik- 
ing an  employe  righttnlly  on  its  tracks  cannot 
be  construed  as  requirmg  the  employes  In 
ctiarge  of  the  train  to  use  ordinary  care  to  stop 
the  train  from  the  time  the  servant  is  first  seen 
on  the  track. 

8.  The  rule  that  the  discovery  of  the  peril  of 
a  person  guilty  ot  contributory  negligence  im- 
poses a  duty  on  the  person  having  charge  ot 
the  dangerous  instrumentality  to  avoid  the  in- 
Jury  if  possible,  being  a  modification  of  the  rule 
that  contributory  negll^nce  precludes  a  recov- 
ery, may  be  embraced  in  a  charge  of  contribu- 
tory negligence. 

4.  The  rule  that  a  person  having  charge  of  a 
dangerous  instrumentality  must  avoid  an  in- 
jury to  another  if  possible  on  the  discovery  ot 
the  danger  to  the  latter,  even  it  the  person  in 
danger  is  guilty  of  contributory  negligence, 
applies,  and  the  person  responsible  for  tha 
proper  use  of  the  mstmmentality  is  liable  for 
an  injury  resulting  from  a  lack  ot  such  duty, 
though  the  contributory  negligence  ot  the  per- 
son injured  in  tailing  to  save  himself  contlnnea 
up  to  the  moment  of  the  injury. 

6.  An  instruction  in  an  action  against  a  rail- 
road company  for  the  death  of  a  servant  while 
rightfully  on  its  tracks,  anthorlsing  a  recovery 
it  the  employ^  ot  defendant  negligently  per- 
mitted the  train  to  run  upon  deceased  sudden- 
ly, by  which  he  waa  placed  in  a  position 

■Rahwulnc  deateA    anft  wm  ot  nror  dtnUAolp 
luprem*  court  o 
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peril,  and  was  so  frightened  that  he  conld  not 
act  with  judgmenl,  and  for  that  reason  failed 
to  get  out  of  the  way  of  the  train,  is  not  open 
to  the  objection  that  it  authorizes  a  recoTery, 
eveu  though  deceased  might  have  saved  him- 
self by  the  exercise  of  ordinary  care. 

(i.  Ihe  instruction  is  not  erroneous,  as  not 
being  presented  by  the  pleadings,  if  the  ques- 
tion of  contributory  negligence  is  in  issue. 

7.  A  judgnieut  will  not  be  reversed  for  er- 
ror in  refusing  to  suppress  a  deposition,  when 
it  does  not  appear  that  the  deposition  was  in- 
troduced on  the  trial. 

8.  Where  judgment  is  rendered  against  a 
defendant,  and  execution  awarded  in  plaintiS's 
favor  for  the  entii'e  jud^raeut,  the  defendant 
cannot  object  to  an  adjudication  that  plain- 
tilT's  nttomey  is  entitled  to  an  interest  in  the 
recovery  as  an  attorney's  fee. 

Appeal  from  district  court.  Smith  county; 
J.  O.  Russell,  Judge. 

Action  by  Mrs.  L.  B.  Jacobson  against  the 
St.  Louis  Southwestern  Railway  Company. 
From  a  Judgment  in  favor  of  the  plaintitr, 
the  defendant  appeals.    Afilrmed. 

li.  B.  Perkins  aad  Marsh,  Mcllwaiae  & 
I'Mtzgerald,  for  appellant  Johnson  &  Ed- 
wards, for  appellee. 

GILL,  J.  This  suit  was  brought  by  Mrs. 
Jacobson,  the  appellee,  for  herself  and  aa 
next  friend  of  the  mhiors,  Maggie  and  Josie 
Jacobson,  against  the  appellant,  to  recover 
damages  for  the  death  of  Joseph  Jacobson, 
which  was  alleged  to  have  been  caused  by 
the  negligence  of  appellant.  Deceased  was 
the  husband  of  appellee,  and  the  father  of 
the  minors.  Appellant  pleaded  in  defense 
general  denial  and  contributory  negligence. 
A  trial  by  Jury  resulted  In  a  verdict  and 
judgment  for  f3,000  In  favor  of  appellee^ 
and  $1,500  for  each  of  the  minors.  From 
this  Judgment  the  railway  comptmy  has  ap- 
pealed. 

Deceased,  who  bore  to  the  appellee  and 
the  minors  the  relationship  alleged,  was  a 
pumper  In  appellant's  service,  and  It  was  bis 
duty  to  keep  the  water  tank  at  Trinidad,  on 
appellant's  Itae,  supplied  with  water  for  the 
use  of  its  locomotives,  and  to  watch  its  treB< 
ties  and  bridges  over  Trinity  river,  Cedar 
creek,  and  certain  sloughs  near  the  latter 
stream.  To  enable  him  to  perform  his  duty 
of  inspecting  the  bridges  and  trestles  under 
bis  care,  he  was  furnished  by  the  company 
with  a  railway  velocipede.  This  latter  wos 
a  three-wheeled  vehicle,  propelled  by  the 
hands  and  feet,  operating  upon  levers  and 
pedals  designed  for  the  purpose.  At  the 
time  of  the  accident  the  weather  was  clear 
and  dry,  and  deceased  was  under  written  In- 
structions from  his  master  to  go  over  the 
bridges  and  trestles  after  the  passage  of  eadi 
train,  and  to  look  out  for  flres,  loose  bolts, 
etc.  Deceased,  with  his  family,  lived  at  the 
Trinidad  water  tank.  The  tank  Is  between 
Trinity  river  on  the  west  and  Cedar  creek 
on  the  east,  the  latter  being  more  than  a 
mile  east  of  the  tank.  On  the  day  of  the 
accident  deceased  went  on  his  velocipede  to 
'  ^.alakoff,  a  station  on  appellant's  line  several 


miles  east  of  the  last  bridge  under  his  car? 
bi  that  direction.  The  purpose  of  bis  visit  to 
Malakoff  was  to  purchase  supplies  for  use  at 
bis  home.  While  he  was  at  Malakoff  (wbicb 
was  a  telegraph  station)  an  extra  freiisht 
train  passed  going  west,  the  regular  freight 
train  being  considerable  behind  time.  This 
extra  was  flying  signals  which  indicated  tliat 
another  was  soon  to  follow,  but  there  is  uti 
proof  that  deceased  saw  the  signals.  On 
the  other  hand,  the  evidence  that  be  was  iu 
a  store  making  purchases  at  the  time  this 
train  passed,  and  not  in  a  position  to  see 
It,  renders  It  Improbable  that  he  knew  it  was 
an  extra,  or  that  another  was  soon  to  follow. 
A  few  minutes  after  the  passing' of  this  train 
he  loaded  two  sacks  of  bran  and  some  other 
smaller  purchases  on  the  velocipede,  and 
started  in  tlie  direction  of  bis  home,  follow- 
ing at  no  great  dlstajice  the  extra  train.  Not 
long  after  he  left  the  regular  freight  train 
arrived  at  Malakoff,  going  in  the  same  direc- 
tion, making  a  brief  stop  at  that  point.  Ttiis 
train  overtook  deceased  al>out  2^  mile$:  from 
Malakoff,  while  be  was  going  over  one  of 
the  bridges  which  It  was  bis  duty  to  inspect 
after  each  train,  collided  with  his  velocipede, 
and  so  injured  him  that  he  died  a  few  faooR 
afterwarda  From  a  point  where  a  train 
going  west  would  come  in  sight  of  the  first 
of  the  series  of  iM-idges  in  question  there  is 
a  heavy  descending  grade  to  within  alwut 
100  feet  of  the  bridge  on  which  the  collision 
occurred.  Thence  west  the  grade  Is  practi- 
cally level.  The  train  was  running  at  a  ^>eed 
of  about  20  miles  an  hour  when  It  came  in 
view  of  deceased,  and,  according  to  the  tes- 
timony of  the  engineer,  the  deceased  was  ac- 
tually seen  entering  on  the  bridge  when  the 
train  reached  that  point,  which  is  designated 
by  the  witnesses  as  the  mouth  of  the  cut. 
The  engineer  states  that  when  he  first  saw 
deceased  he  thought  he  was  a  man  with  a 
sack  on  his  back.  Then  almost  instantly  he 
thought  It  a  cow  on  the  bridge,  whereupon 
he  whistled  for  brakes,  ai^lled  the  emer- 
gency air  brakes,  and  did  all  be  could  to 
stop  the  train,  as  he  did  not  wish  to  incnr 
the  danger  of  nmning  Into  a  cow  on  ttu- 
bridge.  Then  he  saw  it  was  a  man  on  tlie 
bridge  on  a  velocipede,  and  continued  h!« 
efforts  to  stop  or  check  the  speed  to  avoid 
injuring  him,  but  was  unable  to  do  so.  That 
be  continued  to  sound  the  whistle  from  the 
time  he  saw  deceased,  but  failed  to  attract 
bis  attention  until  the  engrine  was  within  one 
telegraph  pole  of  him,  when  deceased  turned 
and  looked  l>ack  and  signaled  him  to  stop. 
The  fireman  stated  that  be  saw  the  deceased 
Just  after  the  engineer  first  sounded  the 
whistle,  and  at  once  saw  it  was  a  man  on 
a  velocipede.  He  corroborated  the  engineer 
as  to  the  sounding  of  the  whistle  and  ef- 
fort to  stop.  In  contradiction  of  this,  there 
was  testimony  to  the  effect  that  no  whistle 
was  sounded  until  the  train  reached  the 
bridge  on  which  deceased  was,  and  some  to 
tba  effect  that  the  whistle  was  not  soundeo 
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until  after  tbe  collision.  To  contradict  the 
evidence  of  an  effort  to  stop  the  train,  tbere 
was  testimony  to  the  effect  that  the  speed 
of  tbe  train  was  not  checked  until  tbe  colli- 
sion occurred.  That  from  tbe  point  where 
tbe  engineer  claims  to  have  first  seen  de- 
ceit sed  and  begun  his  elTorts  to  stop  the  train 
to  the  point  where  tbe  train  was  ultimately 
stopped  was  a  distance  of  over  3,000  feet 
That  from  the  point  of  view  to  the  point  of 
collision  was  2,040  feet,  and  tbere  was  tes- 
timony to  the  effect  that,  equipped  as  it  was 
with  10  cars  having  air  braties  in  good  order, 
and  only  17  cars  In  the  train,  the  others  hav- 
ing .hand  brakes,  it  could  have  been  stopped 
before  it  reached  the  point  of  collision.  It 
was  shown  that  tbe  bridge  on  which  the  ac- 
cident occurred  was  less  than  six  feet  from 
the  ground,  and  deceased  could  have  de- 
scended therefrom  without  injury,  had  be 
discovered  tbe  approach  of  the  train  in  time. 

The  grounds  relied  on  at  the  trial  as  a 
basis  of  recovery  were:  FIret,  that  Jacob- 
son  was  rightfully  on  the  track  in  the  dis- 
charge of  his  duty,  and  that  appellant's  serv- 
ants in  charge  of  tbe  train  failed  to  use  or- 
dinary care  to  avoid  injuring  him;  second, 
that  the  operatives  saw  him,  and  knew  of 
his  peril.  In  time  to  avoid  the  Injury,  and 
thereafter  failed  to  use  the  means  at  their 
command  to  stop  the  train  or  lessen  its 
speed,  and  thus  prevent  the  collision. 

These  Issues,  and  the  defense  of  contribu- 
tory negligence,  were  submitted  to  the  jury, 
and  tbe  judgment  Is  assailed  mainly  because 
of  alleged  errors  In  the  court's  charge  and 
tbe  refusal  of  requested  charges. 

The  following  paragraph  of  the  court's 
charge  Is  assailed  as  erroneous:  "If  yon 
And  from  a  preponderance  of  the  evidence 
that  tbe  deceased,  Joseph  Jacobson,  upon 
the  occasion  In  question,  was  upon  a  rail- 
road velocipede  upon  the  track  of  tbe  de- 
fendant company.  In  the  discbarge  of  bis  du- 
ty as  a  bridge  watcher  of  tbe  defendant,  for 
the  purjKise  of  Inspecting  the  defendant's 
bridges,  and  If  you  further  so  And  that  tbe 
cinpIoyM  of  tbe  defendant  In  charge  of  Its 
train  saw  bim  upon  tbe  track,  then  It  be- 
came the  duty  of  the  said  employes  to  exer- 
<*ise  ordinary  care,— that  Is,  that  degree  of 
care  which  an  ordinarily  careful  and  pru- 
dent person  would  exercise,  under  the  same 
or  similar  circumstances,  to  make  use  of  the 
appliances  and  equipments  of  the  train  at 
their  command,  to  avoid  inmnlng  upon  and 
striking  said  Jacobson  with  said  train,— and 
this  duty  arose  and  was  continuous  upon  the 
part  of  said  employ<H«  from  the  time  the 
said  employes  saw  said  .Tacobson  npon  tbe 
track:  and  If  the  jury  find,  from  the  pre- 
ponderance of  tbe  evidence,  that  the  said 
employes  failed  to  exercise  such  ordinary 
care,  and  that  as  a  direct  and  proximate  re- 
sult of  such  failure  to  exercise  such  care 
that  the  said  train  ran  upon  and  killed  said 
Jacobson,  then  you  should  find  for  the  plain- 
tiffs." 


It  Is  contended  under  this  assignment  that 
it  was  error  to  impose  the  duty  of  care  upon 
the  train  operatives  until  the  peril  of  de- 
ceased was  actually  discovered.  We  under- 
stand the  law  to  be  that  as  to  i>er8on8  right- 
fully on  the  track,  where  the  opei-atlves  of 
the  train  may  expect  them  to  be,  the  oper- 
atives owe  tbe  general  duty  of  lookout,  and 
must  exercise  ordinary  care  to  discover  them, 
as  well  as  to  avoid  Injury  after  tbe  peril  is 
discovered.  A  violation  of  this  duty  would 
not  render  tbe  company  liable  if  tbe  person 
thereby  Injured  was  guilty  of  contributory 
I  negligence  In  falling  to  exercise  reasonable 
care  for  his  own  safety,  but  the  law  Im- 
poses the  duty  nevertheless,  and  tbe  com- 
pany In  such  case  is  not  acquitted  of  blame, 
I  but  recovery  Is  denied  because  tlie  injured 
:  party  Is  also  in  fault  To  Illustrate:  Sup- 
pose deceased.  In  tbe  lawful  discharge  of  bis 
i  duty  of  inspection  after  tbe  passage  of  each 
train,  bad  been  upon  tbe  bridge  In  question, 
!  and  bad  by  some  means  become  disabled  so 
i  that  be  could  not  leove  it.  Suppose  the  oper- 
atives of  the  train  could,  by  tbe  exercise  of 
a  reasonably  careful  lookout,  have  discover- 
ed him  In  time  to  avoid  Injuring  him.  Can 
it  be  doubted  that  In  such  a  case  the  com- 
pany would  be  liable?  Kallway  Co.  v.  "Wat- 
kins,  88  Tex.  24,  29  8.  W.  232;  Railroad  Co. 
V.  Sympklns,  54  Tex.  615,  38  Am.  Rep.  032; 
Railroad  Co.  v.  Hewitt,  67  Tex.  479,  3  S.  W. 
705,  60  Am.  Rep.  32.  Here,  according  to  one 
phase  of  the  testimony,  the  deceased  was 
rightfully  on  the  bridge,  and  at  a  point  where 
the  operatives  of  tbe  train  bad  reason  to  ex- 
pect bIm  to  be.  It  was  tbe  duty  of  the  court 
to  charge  tbe  law  applicable  to  this  state  of 
facts  if  found  by  the  jury  to  exist. 

Under  the  portion  of  the  charge  complain- 
ed of,  this  duty  was  Imposed,  and  no  more. 
If  tbe  engineer,  when  he  flrat  saw  deceas- 
ed, did  not  realize  his  peril,  but  proceeded 
upon  the  assumption  that  be  would  leave  tbe 
point  of  danger,  he  discharged  the  measure 
of  ordinary  care.  If  a  person  of  ordinary 
prudence  would  have  done  no  more,  consider- 
ing the  fact  that  deceased  was  on  a  bridge. 
The  measui-e  of  care  Imposed  might  have 
been  fulfilled  by  sounding  a  whistle  or  oth- 
erwise attracting  his  attention  by  some 
means  at  band.  In  calling  attention  to  the 
particular  respect  In  which  the  engineer 
should  have  exercised  care,  the  poragraph 
may  be  erroneous  If  considered  alone;  but 
taken  In  connection  with  special  charges  giv- 
en at  the  request  of  appellant,  and  In  connec- 
tion with  the  charge  on  contributory  negli- 
gence, we  do  not  think  it  was  misleading. 

It  will  be  noticed  that  the  charge  com- 
plained of  does  not  require  the  engineer  to 
use  every  means  at  hand  consistent  with  the 
safety  of  the  train  to  stop  It  or  check  its 
speed,  but  that  the  general  duty  to  use  or- 
dinary care,  owed  to  those  rightfully  on  the 
track,  was  not  relaxed  by  the  mere  fact  that 
the  engineer  actually  discovered  deceased, 
bnt  this  duty   continued  unimpaired.  >Vflc 


1114 


«e  SOUTHWESTERN  RBPOHTBB. 


fTer. 


more  Imperative  duty  wblch  arose  in  case 
the  engineer  discovered  his  peril  in  time  to 
avoid  the  injury  was  defined  in  another  part 
of  the  charge.  It  is  contended,  however, 
that  the  part  of  the  charge  complained  of  is 
obnoxious  to  the  rule  announced  in  Railway 
Co.  T.  Garcia,  75  Tex.  683, 13  S.  W.  223.  The 
charge  discussed  In  that  case  was  with  ref- 
erence to  the  duty  arising  tqwo  discovered 
peril.  It  was  not  held  to  be  error  in  the  ab- 
stract, but  misleading,  by  reason  of  the  pe- 
culiar nature  of  the  facts. 

The  contention  that  the  court  by  the 
charge  complained  of  required  the  engineer 
to  use  ordinary  care  to  stop  the  train  from 
the  time  he  saw  deceased  is  not  a  Just  criti- 
cism of  the  charge.  As  has  been  seen,  the 
law  imposed  the  duty  to  use  <»dinary  care  to 
avoid  injuring  deceased  if  he  was  rightfully 
on  the  track,  and  It  seems  to  ns  the  charge 
was  within  the  law.  Indeed,  It  might  be 
held  with  some  show  of  reason  that  the  un- 
disputed facts  show  the  evident  peril  of  de- 
ceased from  the  time  the  engineer  admits 
having  seen  him;  for  it  is  undisputed  that 
the  man  was  in  the  act  of  going  upcm  the 
bridge  in  plain  view  of  a  rapidly  approach- 
lug  train.  Under  such  circumstances,  It 
may  well  be  doubted  if  the  engineer  would 
be  authorized  to  proceed  upon  the  theory 
that  deceased  knew  of  the  approach  of  the 
train,  and  Intended  to  get  oft  in  time.  The 
bridge  was  of  such  length  he  could  not  hope 
to  cross  it  In  time  to  escape  injury,  and,  in- 
cumbered as  he  was,  he  could  not  have  clear- 
ed the  track  without  throwing  his,  vehicle 
and  its  burden  to  the  ground,  and  following 
it  himself  with  haste.  Such  a  course,  will- 
iugly  followed,  would  be  so  unreasonable 
and  unusual  it  may  well  be  said  that  by  go- 
ing upon  a  bridge  imder  circumstances  which 
rendered  it  impossible  for  him  to  escape 
without  pursuing  such  a  course  he  made  it 
perfectly  plain  that  he  was  unconscious  of 
the  approach  of  the  train. 

The  charge  of  the  court  on  contributory 
negligence  is  assailed  upon  two  grounds: 
First,  because  It  charges  the  law  of  discov- 
ered peril  as  a  part  of  the  law  of  contribu- 
tory negligence;  and,  second,  because,  in  the 
event  It  should  appear  that  the  <Q>eratives 
of  the  train  discovered  the  peril  of  deceased 
in  time  to  have  avoided  the  injury,  a  recov- 
ery was  permitted,  even  though  deceased 
saw  the  train  in  time  to  escape,  and  negli- 
gently failed  to  do  so.  This  latter  point  was 
also  presented  by  special  charges,  which 
were  refused. 

Regarding  the  first  objection,  we  are  of 
opinion  the  court  did  not  err  in  the  respect 
complained  of.  The  law  of  discovered  peril, 
or  the  duty  arising  therefrom,  when  the  peril 
is  due  to  the  negligence  of  the  party  Injured, 
is  in  a  sense  a  part  of  the  law  of  contributo- 
ry negligence,— a  modification  of  the  rule  for- 
bidding a  recovery  by  reason  thereof.  Under 
one  phase  of  this  case,  contributory  negli- 
gence of  deceased  did  not  necessarily  defeat 


a  recovery,  and  the  court  In  that  ccHinectioii 
properly  called  to  the  attentlwi  of  the  jury 
the  law  which  nnder  a  certain  state  of  facts 
would  permit  a  recovery  notwltbstandlng  the 
fault  of  deceased. 

Under  the  second  objeetioB,  ai^ieUant  «»- 
tends  ttaat  while  it  is  true  if  the  negligence 
of  a  person  places  him  in  a  posltloD  of  per- 
il, and  the  company's  servants  in  charge  of 
an  approaxdiing  train  discover  his  peril  in 
time  to  avoid  injury,  and  fail  to  do  so,  the 
company  is  liaUe,  notwithstanding  the  fault 
of  the  person  injured,  yet  this  is  true  only 
In  a  modified  sense;  that  la  to  say,  when  the 
negligence  of  the  injured  peraoa  is  not  con- 
tlnuous  and  existent  at  the  time  of  the  in- 
jury. And  it  is  not  true  if  the  person  Injnred 
also  discovers  his  peril  in  time  to  ardd.  It, 
but  continues  his  negligent  course  aft^  dis- 
covery of  peril,  and  does  nothing  to  save 
himself. 

The  idea  of  appellant's  counsel  seems  to  be 
that  if  the  recklessness  of  the  person  in  periL 
but  able  to  save  himself  by  the  exovise  of 
ordinary  care,  is  equal  to  the  recklessness 
of  the  train  operatives  who  might  avert  the 
injury  by  a  resort  to  the  means  at  hand,  but 
do  not,  there  can  be  no  liability.  The  doc- 
trine of  liability  upon  the  discovered  peril 
of  one  in  fault  is  based  upon  grounds  of  pub- 
lic policy  which  fwbid  the  killing  or  maim- 
ing of  another,  even  with  his  consent  or  ac- 
quiescence, and  this  high  duty  to  avoid  such 
consequences  would  devolve  on  the  operatives 
of  a  train,  whatever  the  fault  of  the  person 
in  peril.  It  seems  to  us  the  very  reasons 
which  underlie  the  doctrine  constitute  a  com- 
plete answer  to  appellant's  contention.  In 
such  a  case  the  question  of  negligence  on 
the  part  of  the  operatives  is  in  a  sense  elim- 
inated. The  dnty  to  resort  to  every  means 
at  hand,  consistent  with  the  safety  of  the 
train,  to  avoid  the  injnry,  is  absolute,  and  the 
failure  to  do  so  partakes  of  the  nature  of  a 
wanton  wrong,  against  which  no  act  on  the 
part  of  the  person  injured,  will  be  a  defense. 
The  rule  has  been  adopted  without  qualifi- 
cation In  this  state.  The  courts  have  not 
songht  to  Justify  It  on  the  questionable  and 
technical  ground  that  the  defendant's  failure 
to  resort  to  every  means  at  hand  to  prevent 
the  disaster  is  a  new  and  intervening  cause. 
It  is  based  rather  on  the  broad  ground  of 
public  policy,  which  forbids  the  interposition 
of  such  a  defense  by  a  wrongdoer  who  know- 
ingly falls  to  prevent  the  destruction  of  a 
human  life  when  he  can.  McDonald  v.  Rail- 
way Co.,  86  Tex.  1,  22  S.  W.  939,  40  Am.  St 
Rep.  803,  and  authorities  cited;  Railway  Co. 
V.  Btaggs,  90  Tex.  461,  39  S.  W.  285;  Rail- 
way Co.  V,  Breadow,  90  Tex.  27,  38  S.  W. 
410. 

The  cases  of  Railroad  Co.  v.  Rlcketts  (Tex. 
Civ.  App.)  64  S.  W.  1090,  and  Smith  ▼.  Rail- 
road CO.  (N.  C.)  19  S.  E.  863,  26  li.  R.  A. 
297,  relied  on  by  appellant,  are  not  in  point. 
In  discussing  and  disapproving  the  doctrine 
of  comparative  negligence.  It  is  said  in  the 
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authorities  cited  that.  In  every  case  wbere 
liability  la  predicated  upon  negligence,  the 
doctrine  of  contributory  negligence  Is  a  com- 
plete defense.  The  rule  announced  is  Tin- 
goestlonably  soond,  but.  In  our  opinion,  ad- 
mits of  the  distinction  which  we  have  drawn. 

The  court  charged  the  jury  that  If  the  em- 
ployte  of  defendant  negligently  permitted  the 
train  to  run  npon  deceased  suddenly,  and 
tliat  deceased  was  rightfully  on  the  track, 
and  la  the  exercise  of  proper  care,  and  that 
by  the  negligence  of  defendant  he  was  there- 
by put  In  a  position  of  peril,  and  was  fright- 
ened and  terrorized  so  that  he  could  not  act 
TTlth  caution  or  Judgment,  and  ^at  by  rea- 
son of  such  terror  he  failed  to  get  out  of 
the  way  of  the  approaching  train,  plaintiffs 
would,  nevertheless,  be  entitled  to  recover. 
The  charge  Is  conceded  to  be  abstractly  cor- 
rect, but  Is  assailed  as  erroneous  for  the  rea- 
son that  It,  In  effect.  Instructs  the  Jury  that 
a  recovery  can  be  had  notwithstanding  the 
deceased  might  have  saved  himself  by  the 
exercise  of  ordinary  care,  and  that  such  an 
Issue  was  not  made  by  the  pleadings.  That 
the  first  objection  Is  not  tenable  Is  apparent 
The  second  Is  alike  untenable,  because  the 
issue  of  contributory  negligence  necessarily 
Involves  tlie  point  presented  by  the  Charge 
assailed. 

By  the  first  and  second  assignments  of  er- 
ror appellant  complains  of  the  action  of  the 
court  In  overruling  a  motion  to  suppress  the 
depositions  of  certain  witnesses  predicated 
upon  the  ground  that  the  Interrogatories  were 
leading.  This  motion  was  presented  and 
overruled  at  a  term  of  the  conrt  preceding  the 
one  at  which  the  cause  was  tried,  and  excep- 
tion was  duly  reserved  by  bill  taken  at  the 
time.  The  record,  however,  does  not  disclose 
that  the  answers  complained  of  were  used 
npon  trial.  If  they  were  in  fact  offered  no 
objection  was  then  urged,  and  we  have  no 
means  of  determining  whether  they  were 
used  npon  the  trial,  and  therefore  cannot  say 
whether  the  rights  of  appellant  were  In  any 
way  prejudiced  by  the  action  of  the  court 
npon  the  motion.  If  they  were  not  used,  it 
is  plain  the  overruling  of  the  motion,  if  error, 
would  have  been  harmless. 

Generally,  the  mere  fact  that  error  was 
committed  upon  the  trial  will  not  serve  to  re- 
verse a  Judgment  on  appeal.  Whether  It 
might  have  wrought  harm  to  the  party  com- 
plaining is  nearly  always  a  question  for  the 
appellate  court  We  hold,  therefore,  that  It 
was  not  enough  merely  to  preserve  by  bill 
the  action  of  the  court  In  overruling  the  mo- 
tion. The  appellant  must  go  further,  and 
show,  in  some  proper  and  definite  way,  that 
the  error  was  carried  into  the  trial  of  the 
cause.  This  view  Is  not  only  the  logic  and 
common  sense  of  the  question,  but  is  sustain- 
ed by  authority.  Telegraph  Co.  v.  Hlnkle 
(Tex.  Civ.  App.)  22  S.  W.  1004;  Jackson  v. 
State  (Tex.  App.)  12  8.  W.  701;  Ivey  v.  Bon- 
dies  (Tex.  Civ.  App.)  44  S.  W.  917. 

Appellant  also  complains  because  the  trial 


court  adjudged  to  the  attorneys  represent- 
ing appellee  and  the  minors  the  amount  of 
their  contingent  fee,  and  directed  that  it  be 
paid  to  them  out  ot  the  judgment  This,  If 
error,  in  no  way  affects  appelant  The 
Judgment  was  in  favor  of  idalntlfls,  and 
awarded  execution  against  defendant  In  their 
behalf  for  the  entire  recovery.  We  are  there- 
fore of  opinion  the  error,*  If  any.  Is  not  one  of 
which  appellant  can  be  heard  to  complain. 

We  tblnk  the  evidence  sufficl^it  to  sup- 
port the  verdict  and,  no  reversible  error  be- 
big  disclosed  by  the  record,  the  Judgment 
is  affirmed.    .AArmed. 


GUI/P,  O.  ft  S.  P.  RT.  CO.  T.  CliAY.i 

(Court  of  Olvll  Appeals  of  Texas.    Feb.  11, 
1902.) 

RAILROADS-RIOHT  OF  WAT  FBNCB-FAILtJRK 
TO  LEAVB  OPBNINQS— DROWNING  OF  STOCK 
— BVIDBNOB^-CONTRIBUTORT  NBOUOBaiCS— 
SIGNIFICATION  OF  •'CATTUE"-OPBN  CROSS- 
INGS-PUBLIC POLICY. 

1.  In  an  action  to  recover  for  cattle  drowned 
because  defendant  railway  company  had  con- 
structed a  fence  along  its  track  bordering 
plaintiff's  range,  leaving  no  openings,  and  pre- 
venting the  animals  from  escaping  from  the 
rising  water,  there  was  evidence  that,  before 
the  construction  of  defendant's  fence,  plain- 
tifTs  cattle  had  been  in  the  habit  of  going  up 
Into  the  hUls  across  the  track  at  night  and 
that,  when  the  waters  rose,  numbers  of  ani- 
mals had  been  seen  to  swim  up  to  the  fence, 
and,  finding  no  opening,  return.  Held  to  sup- 
port a  finding  that  plaintiff's  stock  were  drown- 
ed by  the  failure  to  leave  any  opening  in  its 
fence. 

2.  It  appearing  that  the  stock  wonld  have 
been  drowned  in  au  ordinary  overflow,  the 
fact  that  the  flood  was  unprecedented  did  not 
affect  the  question  of  defendant's  negligence. 

3.  The  verdict  was  not  unsupported  by  the 
evidence  because  there  was  no  testimony  that 
the  horses  and  mules  were  in  the  habit  of  go- 
ing into  the  hills,  since  the  word  "cattle," 
used  by  the  witnesses  in  describing  such  habit 
might  be  fairly  construed  to  include  all  the  ani- 
mals in  the  pasture. 

4.  A  statement  by  plaintiffs  foreman  on 
cross-examination  that  ne  supposed  he  might 
have  cut  the  fence,  and  got  the  cattle  ont  in 
that  way,  was  insufficient  to  show  contributory 
negligence,  in  the  absence  of  any  showing  as 
to  why  he  did  not  cut  the  fence,  the  condition 
of  the  water  when  he  arrived,  or  that  he  had 
any  implement  with  which  he  could  have  cut 
the  fence. 

5.  riaiutiff  was  not  guilty  of  negligence  in 
using  the  pasture  after  knowledge  of  the  con- 
struLtion  of  the  fence  without  openings. 

G.  Under  the  deed  to  the  right  of  way  from 
plaintiff  to  defendant  requiring  defendant  to 
construct  "all  necessary  road  crossings,"  evi- 
dence that  an  open  crossing  was  necessary  for 
the  proper  use  of  plaintiff's  premises  was  ad- 
missible. 

7.  A  contract  providing  that  a  private  cross- 
ing' over  a  railroad  shaU  be  left  open  is  not 
against  public  policy. 

8.  There  has  been  no  statutory  modification 
of  the  common-law  rule  entitling  the  owner  of 
land  over  which  a  railway  is  constructed  to  a 
way  of  necessity  over  the  railroad,  and  the 
railroad  company  Is  liable  for  damages  result- 
Ing  from  its  failure  to  provide  such  a  way. 

'  Rebearlne  denied,  and  writ  ot  error  denied 
■uprems  court. 
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Appeal  from  district  court,  Burleson  coun- 
ty;   Ed  R.  Sinks,  Judge. 

Action  by  A.  M.  Clay  against  the  Gulf, 
Colox'ado  &  Santa  P6  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Af&rmed. 

J.  W.  Terry,  for  appellant  Campbell  & 
Pennlngrton,  for  appellee. 

PLEASANTS.  J.  App^lee  brought  this 
suit  to  recover  of  appellant  tlie  value  of  cer- 
tain cattle,  horses,  and  males  owned  by  ap- 
pellee, and  alleged  to  have  been  drowned  by 
the  negligence  of  appellant  in  falling  to 
leave  an  open  crossing  over  its  rallioad, 
which  runs  through  appellee's  pasture;  said 
animals  being  thus  prevented  from  escaping 
from  high  water  caused  by  the  overflow  of 
Yegua  creek,  which  runs  through  said  pas- 
ture. The  cause  was  submitted  to  a  Jury  In 
the  court  below  upon  special  Issues,  and  the 
Jury  found:  First,  that  the  fencing  by  ap- 
pellant of  (.ts  right  of  way  through  appellee's 
pasture,  without  leaving  any  open  crosKlug, 
caused  the  loss  of  appellee's  stock,  and  that 
the  value  of  the  stock  so  drowned  was  $1,- 
T'tS;  second,  that  plaintiff  could  not,  by  the 
exercise  of  ordinary  care,  have  prevented  the 
drowning  of  any  of  said  stock;  third,  that 
none  of  said  stock  would  have  been  drowned 
If  there  had  been  any  open  crossing  over 
appellant's  railroad;  fourth,  that  it  was  nec- 
essary, for  the  proper  use  of  the  premises 
by  appellee,  for  the  appellant  to  have  con- 
structed an  open  crossing,  with  cattle  guards, 
over  its  railway  on  said  premises.  Upon 
these  findings  by  the  Jury  the  court  below 
rendered  Judgment  in  favor  of  appellee  for 
$1,735,  from  which  Judgment  appellant  prose- 
cutes this  appeal. 

Appellant  assails  the  findings  of  the  jury 
as  being  contrary  to  the  evidence  in  the  fol- 
lowing particulars:  First.  Because  the  un- 
disputed evidence  shows  the  overfiow  in 
which  appellee's  animals  were  lost  was  ot 
an  extraordinary  and  unprecedented  char- 
acter, occasioned  by  an  unprecedented  rail- 
fall;  and  the  rise  In  the  Brazos  river  and  In 
the  Yegna  creek  was  so  sudden  and  rapid  that 
some.  If  not  all,  of  appellee's  stock  would 
have  Ijeen  drowned,  .regardless  of  whether 
said  right  of  way  had  been  fenced  or  open. 
Second.  Because  the  evidence  falls  to  sihow 
that  none  of  said  stock  wovdd  have  been 
drowned  If  appellant  had  left  an  open  cross- 
ing over  said  right  of  way,  and  fails  to  show 
tliat  the  failure  of  appellant  to  construct 
such  crossing  was  the  proximate  cause  of 
the  drowning  of  each  head  of  stock  lost  by 
appellee.  Third.  Because  there  Is  no  evi- 
dence to  show  that  the  horses  and  mules  In 
said  pasture  were  In  the  haUt  of  going  into 
the  hills  across  the  right  of  way  of  defend- 
ant, or  that  the  failure  of  defendant  to 
leave  an  opening  in  the  fence  along  its  right 
of  way  through  said  pasture  was  the  proxi- 
mate cause  of  said  horses  and  mules  being 
drowited.      Fourth.    Because    the    evidence 


shows  that  the  appellee  and  his  agent  in 
charge  of  said  pasture  were  guilty  of  con- 
tributory negligence,  which  was  the  proxi- 
mate cause  of  the  loss  of  said  stock. 

The  evidence  in  the  record  bearing  apon 
the  issnes  of  fact  thus  presented  by  appel- 
lant, succinctly  stated,  Is  as  follows:    Plain- 
tiff owns  a  pasture  of  about  2,000  acres,  Fft- 
uated  In  Burleson  and  Washington  counties. 
Fifteen  hundred  acres  of  this  pasture  Is  in 
Burleson  county,  and  lies  between  the  Bra- 
zos river  and  Tegua  creek.    This  creek   is 
the  boundary  line  between  said  counties,  and 
500  acres  of  the  pasture  Is  on  the  Washing- 
ton  county  .side   of  the  creek.    All   of    the 
l.fiOO  acres  In  Burleson  county,  except  about 
I.tO  acres.  Is  very  low  land,  and  subject  to 
overflow  In  any  ordinary  rise  of  the  Vegua 
creek.    The  150  acres  mentioned  above  is  in 
the  post-oak  hills,  above  high-water  mark, 
and  never  overflows.    The  railroad   of   ap- 
pellant runs  along  the  foot  of  the  hills,  en- 
tirely through  said  pasture,  for  a  distance 
of  about  2^  miles.    In  April,  1899.   appel- 
lant built  a  fence  along  its  right  of   way 
through  said  pasture,  and  left  no  openings 
through  the  fence  or  across  the  right  of  way. 
This  fence  cut  off  the  hills  and  all  of  the 
high  land  in  said  pasture  from  the  low  land, 
and  prevented  the  stock  in  said  pasture  from 
going  to  the  high  land  for  protection  from 
overflows.    Prior  to  the  fencing  of  said  right 
of  way  the   cattle  in  said   pastive   would 
come  out  of  the  low  land  at  night,  and  go 
up  In  the  bills  to  sleep,  and  to  get  awa.v 
from  the  files  and  mosquitoes,  and  would 
also   go   to   the   bills   during   high    water. 
When  appellant  was  building  this  fence  ap- 
pellee requested  that  open  crossings  be  left 
In  same,  and  explained  to  appellant's  agent 
the  necessity  of  having  such  crossing  made, 
in  order  to  prevent  the  drowning  of  appel- 
lee's stock.    The  request  for  the  crossing  or 
openings  In  the  fence  were  made  by  appellee 
several  times,  bitt  no  crossings  or  oi)enin>;!« 
of  any  kind  were  made  by  appellant.     AfU'r 
the   right  of  way  was   fenced,   the  cattle 
would  come  out  of  the  liottom  at  night  and 
sleep  along  the  fence,  as  near  to  the  hills 
as  possible.    Appellee  In  1882  conveyed  to 
appellant  the  right  of  way  across  his  land 
In  Burleson  county.    This  conveyance  con- 
tains the  following  stipulation:    "It  Is  ex- 
pressly understood  and  agreed  that  said  com- 
pany  shall   construct   all   necessary   cattle 
guards  and  road  crossings  on  the  line  of  rail- 
way over  my  land."    About  the  1st  of  July, 
189B,  there  was  an  unprecedented  overfiow 
in  the  Brasos  river  and  Tegua  creek,  caused 
by  the  heaviest  rainfall  ever  known  in  that 
section  of  the  state.    The  water  from  this 
overflow  covered  all  of  appellee's  pasture, 
except  the  post-oak  hills  on  the  north  side 
of  appellant's  railroad,  and  was  four  or  five 
feet  deep  over  appellant's  railroad  track,  and 
the  fences  along  the  right  of  way  were  suN 
merged.    All  of  the  stock  In  said  pasture  on 
the  Burleson  county  side  of  the  Tegua  were 
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drowned,  except  a  few  head  which  plaintiff's 
agent  In  charge  of  the  stock  succeeded  in  get- 
ting out  by  breaking  down  the  fence  along 
the  right  of  way.  Sixty-two  head  of  plain- 
tiff's cattle,  valued  at  $1,005,  and  2u  head  of 
Ills  horses  and  mules,  valued  at  $750,  were 
drowned  Ui  this  pasture  during  said  overflow. 
Several  witnesses  testified  that  they  saw 
bunches  of  plaintifTs  cattle  and  horses  swim 
ap  to  and  along .  appellant's  right  of  way 
fence,  and,  failing  to  find  any  opening,  swim 
back  toward  the  creek  and  disappear.  The 
0'2  head  of  cattle  and  25  head  of  horses  and 
mules  lost  by  appellee  in  this  pasture  ranged 
on  the  Burleson  side  of  the  Yegua.  and  were 
on  that  side  of  the  creek  at  the  time  qf  the 
overflow.  The  rise  of  the  water  was  sudden 
aud  rapid,  and  Mr.  Klefer.  who  was  appel- 
lee's agent  in  charge  of  the  stock  in  said  pas- 
ture, testifies  that  from  the  time  the  water 
commenced  to  rise  he  could  not  have  gone 
in  and  gotten  the  stock  out,  before  the  water 
was  all  over  the  pasture;  that  he  tried  to 
save  the  cattle,  and  did  save  a  few  of  them, 
by  breaking  down  appellant's  fence;  and 
that  it  was  impossible  to  get  the  stock  out, 
because  there  were  no  openings  in  appel- 
lant's fence.  He  further  testified  on  cross- 
examination  that  he  supposed  he  could  have 
cut  the  fence,  but  that  he  did  not  try  to  do 
it.  )ind  that,  if  he  bad  had  help  enough,  he 
might  have  knocked  the  staples  out  and 
mashed  the  wire  down.  Appellee  was  sick 
at  the  time  of  the  overflow,  and  unable  to  do 
anything  towards  saving  his  stock.  There 
are  no  knolls  or  high  places  in  the  bottom 
lands  in  appellee's  pasture,  but  there  is  a 
slight  depression  between  the  railroad  and 
the  Yegua:  and,  when  the  creek  overflows, 
the  water  runs  into  this  depression  before  it 
covers  all  the  land  between  it  and  the  creek. 
This  depression  or  "slough,"  as  some  of  the 
witnesses  call  It,  is  not  more  than  ti  foot 
deep.  It  Is  not  shown  at  what  hour  the  pastiwe 
was  overflowed,— whether  In  the  day  or  night, 
—but  it  remained  under  water  for  several 
days.  In  any  ordinary  overflow  the  iqrater 
covered  all  of  the  pasture  between  the  rail- 
road and  creek,  and  was  deep  enough  to 
drown  any  stock  that  might  be  confined  in 
the  pasture.  After  the  overflow  the  carcass- 
es of  about  60  head  of  stock  were  found  In 
the  pasture;  some  of  the  carcasses  being 
found  along  the  right  of  way  fence. 

We  think  the  evidence  Is  sufficient  to  sus- 
tain the  finding  of  the  Jury  that  all  of  the 
stock  of  appellee  drowned  in  said  pasture 
were  drowned  because  of  the  negligent  fail- 
ure of  appellant  to  construct  the  necessary 
open  crossings  over  its  railroad.  This  is  not 
shown  by  direct  evidence,  and,  in  the  vet? 
nature  of  things,  could  not  be  so  shown; 
but,  from  all  the  facts  and  circumstances 
established  by  the  evidence,  the  jury  were 
warranted  in  concluding  that,  but  for  the 
n^ligence  of  appellant  In  failing  to  leave 
openings  In  its  fence,  all  of  appellee's  stock 
would   have   been  saved.    Hie   Instinct  of 


animals  impels  them  to  flee  from  danger,  and 
the  liablt  of  horses  and  cattle  to  go  from 
the  low  places  to  the  higher  to  escape  from 
rising  water  is  a  matter  of  common  knowl- 
edge, la  addition  to  these  known  facts, 
there  is  positive  testimony  in  the  record  to 
the  elTect  that  the  stock  in  this  pasture,  be- 
fore appellant  built  the  fence  along  its  right 
of  way,  were  In  the  habit  of  going  up  into 
the  hills  to  sleep  at  night,  and  also  went 
there  whenever  there  was  an  overflow  of  the 
l>ottom  lands.  When  this  overflow  came, 
numbers  of  plaintiff's  animals  were  seen  to 
swim  to  and  along  tills  fence  in  an  effort  to 
reach  the  hills.  The  fence  was  214  miles 
long,  and  the  evidence  does  not  show  bow 
much  of  this  distance  was  within  the  obser- 
vation of  the  witnesses  who  testify  to  seeing 
stock  swim  up  to  the  fence  and  try  to  get 
through;  and  the  conclusion  reached  by  the 
Jury  that  all  of  the  stock  reached  the  fence, 
and  would  have  gotten  to  the  hills  and  been 
saved  had  appellant  left  the  necessary  open- 
ings in  said  fence,  is  not  unreasonable  or  im- 
probable. Appellant  refused  to  leave  an 
open  crossing  over  the  railroad  after  being 
warned  of  the  probable  consequences  of  its 
failm-e  to  do  so.  Having  cot  off  the  stock 
in  said  pasture  from  their  only  way  of  es- 
cape from  the  flood,  appellant  should  not  es- 
cape the  natural  and  probable  consequence 
of  its  negligence  merely  because  it  is  possi- 
ble that  some  of  said  stock  would  have  been 
lost  if  it  had  been  guilty  of  such  negligence. 
The  building  of  the  fence  by  appellant  with- 
out the  necessary  openings  was  an  efiicient 
aud  probable  cause  of  the  loss  of  all  of  the 
stock  in  said  pasture;  and  the  jury  having 
foimd,  upon  all  the  facts  in  evidence,  that 
such  negligence  on  the  part  of  appellant  was 
the  proximate  cause  of  the  loss  of  all  of  said 
stock,  we  cannot  disturb  that  finding.  The 
fact  that  the  overflow  in  which  this  stock 
was  drowned  was  unprecedented  in  its  sud- 
denness, and  in  the  height  to  which  the  wa- 
ter rose,  in  no  way  affects  the  question  of 
appellant's  negligence,  because  the  evidence 
shows  that  the  stock  in  this  pasture  would 
have  been  drowned  in  any  wdinary  overflow 
after  appellant  constructed  Its  fence  with- 
out making  the  necessary  openings  in  the 
same.  This  disposes  of  the  first  two  of  ap- 
pellant's objections  to  the  verdict 

The  character  of  the  overflow  is  material 
only  on  the  question  of  contrlbutoi7  negli- 
gence on  the  part  of  plaintiff  and  his  agent 
We  are  of  opinion  the  evidence  does  not 
raise  the  issue  of  contributory  negligence. 
The  undisputed  evidence  is  that  the  plain- 
tiff was  sick  in  bed  at  the  time  of  the  over- 
flow, aud  was  unable  to  do  anything  to- 
wards saving  bis  stock.  His  agent,  Kiefer, 
testifies  that  he  did  everything  In  his  power 
to  save  the  stock,  and  did  save  some  of  them, 
hy  pulling  or  breaking  down  a  portion  of  ap- 
pellant's fence,  and  that  the  water  rose  so 
rapidly  that  it  was  impossible  to  get  ' 
cattle  out  before  the  pasture  was  subm' 
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ed.  The  burden  was  upon  the  appellant  to 
show  contributory  negligence  on  the  part  of 
appellee  or  his  agent,  and  tbe  only  sugges- 
tion of  such  negligence  found  in  the  evi- 
dence Is  the  statement  of  the  witness  Kle- 
fer,  on  cross-examination,  that  he  suppoaed 
he  might  have  cut  the  fence,  and  got  the 
cattle  out  in  that  way.  This  was  not  fol- 
lowed up  by  appellant,  and  the  witness  was 
not  asked  why  he  did  not  cut  the  fence.  It 
la  not  shown  that  Kiefer  had  any  imple- 
ment or  tO(d  with  which  to  cut  the  wire; 
nor  Is  It  shown  when  be  arrived  on  the 
scene,  or  the  condition  of  the  water  In  the 
pasture  at  the  time  he  got  there.  The  evi- 
dence does  show  that  the  fence  was  sub- 
merged, and  if  this  was  the  condition  when 
Briefer  reached  the  pasture,  and  he  had  no 
tool  with  which  to  cut  the  fence,  thai,  cer- 
tainly, the  conclusion  that  he  was  not  guilty 
of  contributory  negligence  in  not  cutting 
or  attempting  to  cut  the  fence  Is  one  about 
which  reasonable  minds  cannot  differ.  We 
think  the  verdict  of  the  Jury  upon  this  Is- 
sue is  sustained  by  the  nncontradlcted  evi- 
dence in  the  case. 

Appellant's  fourth  objection  to  the  verdict, 
on  the  ground  that  same  is  contrary  to  the 
evidence,  In  that  there  is  no  evidence  show- 
ing that  the  horses  and  mules  drowned  in 
said  pasture  were  in  the  habit  of  going  into 
the  hills  across  appellant's  right  of  way, 
or  that  the  fence  was  the  proximate  cause 
of  said  horses  and  mules  being  drowned,  is, 
we  think,  without  merit  It  to  true,  the 
witnesses  (wly  use  the  word  "cattle"  In 
speaking  of  the  habit  of  the  animals  in  the 
pasture  of  going  to  the  hills  to  sleep  and 
to  escape  high  water,  but  we  think  it  a  fair 
Inference  from  all  the  testimony  that  the 
witnesses  used  the  word  "cattle"  in  this  con- 
nection in  ItB  broadest  sense,  and  intended 
by  its  use  to  include  all  of  the  animals  In 
the  pasture.  But  be  this  as  it  may,  as  be- 
fore said,  we  think  the  habit  of  horses  and 
mules  In  this  regard  is  a  matter  of  such 
common  knowledge  that  it  could  have  been 
properly  considered  by  the  Jury  without  the 
Introduction  of  any  evidence  on  the  subject. 

It  was  not  error  for  the  court  to  refuse 
to  allow  the  appellant  to  prove  by  the  ap- 
pellee that  he  knew  the  condition  of  his  pas- 
ture and  its  liability  to  overflow,  and  that 
appellant  had  left  no  oi>«ilng8  In  its  right 
of  way  fence,  at  the  time  he  put  his  stock 
In  said  pasture,  and  was  aware  of  the 
danger  to  his  stock  for  a  long  time  prior 
to  the  overflow.  Appellant  contends  that 
this  testimony  was  admissible  for  the  pur- 
pose of  showing  contributory  negligence  on 
the  part  of  appellee  in  placing  his  stock 
in  said  pasture,  and  in  allowing  them  to 
lemain  there,  knowing  the  danger  to  which 
they  were  exposed.  The  proposition  under 
this  assignment  is.  In  substance,  that  ap- 
pellee should  have  abandoned  the  use  of 
his  pasture  after  appellant  constructed  its 
fence,  and  sued  appellant  tot  the  deprecia- 


tion In  the  value  of  his  land  cansed  by  the 
negligent  construction  of  said  fence.  This 
exact  question  has  been  decided  by  oar  su- 
preme court  adversely  to  the  appellant's  am- 
tentlon.  The  owner  of  property  la  enti- 
tled to  use  it  in  any  lawful  manner  be  may 
desire  for  any  purpose  for  which  it  is  adapt- 
ed, and  he  cannot  be  deprived  of  snch  use 
merely  because  damage  may,  under  certain 
ccmtlngencies  made  possible  by  the  wrong- 
ful act  of  another,  thereby  result.  In  tbe 
case  of  Olark  v.  Dyer,  81  Tex.  344,  16  S.  W. 
1063,  our  supreme  court  say:  "The  law 
does  not  require  that  the  owner  shall  pre- 
serve and  guard  his  premises  from  the  ef- 
fects of  injuries  caused  by  'Qie  wrongful 
act  of  another,  before  he  is  Justified  in  the 
use  thereof.  A  different  rule  would  virtual- 
ly deprive  the  owner  of  the  beneficial  rigbts 
that  flow  from  and  are  incident  to  the  en- 
joyment of  his  estate:  for  an  attempted  use 
would  always  be  defeated  by  results  that 
would  fiow  from  the  wrongful  acts  of  the 
promoter  of  the  Injury,  he  being  permitted 
to  say,  'Tou  cannot  uold  me  for  tbe  re- 
sults of  my  wrong,  because  you  should  have 
anticipated  injury  would  flow  therefrom,  and 
you  should  have  guarded  against  it.'  The 
law  will  not  allow  the  promoter  of  the  wrmtg 
to  so  deprive  the  owner  of  the  use  of  bis 
premises,  or  require  htm  to  use  it  at  his 
peril."  In  the  case  cited  the  questicm  under 
consideration  was  the  right  of  the  owner  of 
the  premises  to  recover  for  the  value  of 
crops  destroyed  by  an  overflow,  the  damage 
caused  by  the  said  overflow  being  due  to 
the  negligent  construction  of  an  embankment 
by  the  defendant  The  embankment  was 
constructed  long  prior  to  the  planting  of  the 
crop,  and  the  plaintiff  knew  at  the  time  he 
planted  said  crop  the  damage  that  would  ac- 
crue to  same  by  reason  of  the  negligent  con- 
struction of  said  embankment  In  event  of 
an  overflow.  We  think  this  decision  Is  con- 
clusive of  the  question  raised  by  this  assign- 
ment 

AiH>oUant's  seventh  assignment  complains 
of  the  refusal  of  the  trial  court  to  submit  to 
tbe  Jury  the  question  of  contributory  negli- 
gence (m  the  part  of  appellee's  agent  Kiefer, 
In  failing  to  cut  appellant's  fence  after  he 
found  that  the  pasture  had  overflowed,  and 
appellee's  stock  were  In  danger.  As  btf<H-e 
stated,  we  do  not  think  the  evidence  on  this 
point  raises  tbe  issue  of  contributory  negli- 
gence, and  for  this  reason  the  charge  was 
properly  refused. 

AjKtellant  In  its  remaining  assignmentP. 
uigM  that  the  court  erred  in  allowing  app^- 
lee  to  prove  that  an  apea  crossing  over  ap- 
pellant's railroad  was  necessary  fw  the  prop- 
er use  at  his  premises,  and  in  submitting 
such  issue  to  the  Jury.  The  contoitlonB  un- 
der these  assignments  are:  First  that  un- 
der the  stipulation  contained  In  the  deed 
from  appdlee  for  the  right  of  way,  he  was 
not  entitled  to  an  op&i  crossing;  second, 
that  If  the  stipulation  be  i^  contract  tor  an 
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open  croeslnjr,  It  Is  void,  as  against  pnbllc 
policy;  third,  tbat  In  the  absence  of  a  con- 
tract the  appellee  would  not,  nnder  the  law, 
be  entitled  to  an  open  crossing.  The  lan- 
guage In  the  deed,  as  before  stated,  Is,  "Said 
company  shall  constract  all  necessary  cattle 
guards  and  road  crossings  on  the  line  of  said 
railway  over  my  land."  It  is  iinnecessary 
for  us  to  determine  whether  this  language, 
by  express  terms,  contemplates  an  open 
crossing.  It  does  expressly  contract  for  all 
necessary  crossings,  and  it  would  seem  tba^ 
under  the  OMitract;  plaintlfl  would  be  enti- 
tled to  show  what  character  of,  and  how 
many,  crossings  were  necessary  for  the  prop- 
er use  of  his  premises.  The  question  of  the 
validity  (a  a  contract  which  provides  that  a 
private  crossing  over  a  railroad  shall  be  left 
open  was  raised  by  this  appellant  In  the  case 
of  Railway  Co.  v.  Schawe  (Tex.  Civ.  App.) 
56  S.  W.  357;  and  the  court  of  civil  appeals 
for  the  Third  district  in  their  opinion  in 
said  case,  hold  that  such  contract  Is  not 
against  pnbllc  policy.  We  are  not  inclined 
to  question  the  soundness  of  that  opinion. 
Under  the  common  law,  the  owner  of  land 
over  which  a  railroad  Is  constructed  is  enti- 
tled to  a  way  of  necessity  over  such  railroad. 
Such  way  must  be  adequate  and  reasonably 
convenient,  and  sufficient  to  meet  the  neces- 
sities of  the  owner.  This  common-law  right 
has  not  been  abridged  or  restricted  by  our 
statutes  upon  the  subject,  and.  If  It  were 
necessary  for  the  proper  use  of  appellee's 
premises  that  an  open  crossing  be  left  over 
appellant's  railroad,  appellee  was  entitled 
to  show  such  necessity,  and  its  existence  en- 
forced upon  the  appellant  the  duty  of  con- 
structing such  crossing.  Railway  Go.  v.  Che- 
nanlt  (Tex.  Civ.  App.)  60  S.  W.  58. 

We  think  there  is  no  reversible  error 
shown  in  the  record  of  this  case,  and  the 
judgment  of  the  court  below  Is  affirmed. 
Affirmed. 


BBUEi  et  aL  t.  WILLIAMS  et  al. 

(Coart  of  Oivll  Appeals  of  Texas.    Feb.  15, 
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TRB8PASS     TO    TRY    TTTLB-PUBUO     LANDS- 
BURDEN   OF  PROOF'— INSTRUCTION 
— XVIDBNCB. 

1.  Where  plaintiSs  In  trespass  to  try  title 
to  public  lands  claimed  hf  tnem  and  defend- 
ant as  additional  lauds  have  not  obtained  an 
award  of  the  land  from  the  commissioner,  and 
their  applicatious  were  not  filed  prior  to  the 
application  of  defendant,  they  have  the  bur- 
den of  showing  that  defendant  was  not  an  ac- 
tual settler  on  her  home  tract  at  the  time  she 
made  application  to  purchase  the  additional 
lands,  or  of  showing  that  she  was  acting  in 
coUosion  with  her  sou  to  fraudulently  acquire 
the  land  for  the  latter. 

2.  Where  the  court  fails  to  give  a  clear  in- 
xtraetion  fixing  the  burden  of  proof  as  to  such 
isiioes  «m  the  plaintiff,  it  is  error  to  Instruct 
that  a  certified  copy  of  defendant's  application 
to  purchase  her  home  lands  could  not  be  con- 
sidered as  evidence  that  she  had  settled  on 
stich  lands,  when  she  applied  for  the  purchase 
of  the  additional  lands,  ••  It  destroys  her 


prima  facie  proof  of  prior  settlement  as  estab- 
lished bv  the  application  and  proof  that  it  was 
accepted  by  the  land  commissioner;  and  espe- 
cially is  such  instruction  erroneous  and  preju- 
dicial when  defendant  does  not  testify. 

Appeal  from  district  court,  Palo  Pinto 
county;   W.  J.  Oxford,  Judge. 

Trespass  to  try  title  by  0.  C.  Williams  and 
another  against  W.  K.  Bell  and  another. 
From  a  Judgment  In  favor  of  plaintiffs,  de- 
fendants appeal.    Reversed. 

Howard  Martin  and  F.  O.  McKlnaey,  for 
appellants.  John  H.  Baton  and  Geo.  A.  Mc- 
Call,  for  appellees. 

8TEPHBNS,  J.  October  20,  1899,  Wilson 
Bates  sued  W.  K.  and  R.  H.  Bell  In  trespass 
to  try  title  to  recover  the  W.  Vi  of  section 
66,  block  2,  Palo  Pinto  county.  Novembo: 
14,  1899,  O.  a  Williams  sued  Wilson  Bates 
and  W.  K.  and  R.  M.  Bell  in  trespass  to  try 
title  to  recover  not  only  the  W.  %  of  said 
section  66,  but  also  the  N.  %  and  the  S.  B. 
^  of  section  58,  in  same  block.  December 
27,  1900,  Wilson  Bates  answered  the  suit  of 
Williams  with  a  disclaimer  as  to  section  58 
and  a  plea  of  not  gailty  as  to  section  6& 
The  Bells  answered  both  suits  with  separate 
pleas  of  not  guilty.  On  motion  of  Bates  and 
Williams  the  two  suits  were  consolidated 
and  tried  together,  the  trial  resulting  In  a 
verdict  and  Judgment  In  favor  of  Bates  for 
the  land  claimed  by  him  and  In  favor  of  Wil- 
liams for  the  other  tracts,  from  which  the 
Bells  have  appealed.  The  court  Instructed  a 
Tordlct  against  W.  K.  Bell  (who  held  all  the 
lands  In  controversy  under  the  award  of  the 
land  commissioner),  because  he  had  lost  title 
to  the  basic  section  before  making  his  appli- 
cation to  purchase  the  additional  lands,  as 
was  decided  In  Bell  v.  Williams  (Tex.  av. 
App.)  56  S.  W.  774.  The  application  of  Bates 
and  of  R.  M.  Bell  to  ptirchase  the  W.  %  of 
66  and  the  applications  of  R.  M.  Bell  to  pur- 
chase the  N.  ^  and  the  S.  E.  %  of  58  were 
filed  In  the  general  land  office  at  the  same 
time,— 8  o'clock  a.  m.,  September  20,  1897. 
The  second  applications  of  Williams  (the  first 
having  been  made  before  the  land  was  on 
the  market)  were  not  filed  till  July  6,  18M. 
All  parties  applied  to  purchase  the  lands  in 
controversy  as  additional  lands.  The  only 
controverted  Issues  of  fact  submitted  to  the 
Jury  wwe:  (1)  Whether  or  not  R.  M.  Bell 
was  an  actual  settler  on  her  home  tract,  the 
S.  B.  %  of  section  42  (awarded  to  her  May 
24,  1897),  when  she  applied  to  purchase  It, 
May  5,  1897,  and  whether  or  not  she  still  oc- 
cupied It  when  she  applied  to  purchase  the 
additional  lands;  (2>  wheth^  or  not,  in  mak- 
ing the  wiglnal  purchase,  or  In  making  ap- 
plications to  purchase  the  additional  lands, 
she  was  acting  in  collusion  with  her  son  W. 
K.  Bell  to  acquire  the  same  for  him.  There 
was  a  general  verdict  In  favor  of  Bates  for 
the  W.  %  of  06  and  In  favor  of  Williams  for 
what  he  claimed  out  of  the  other  section. 
The  court  undertook  to  instruct  the  Jar.v 
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as  to  the  bnrden  of  proof,  but  failed,  we 
think,  to  distinctly  place  It  on  Bates  and  Wll- 
llunis,  who  undoubtedly  held  the  afflrmatlve 
of  these  Issues.  They  were  both  plaintiffs  as 
to  R,  M.  Bell,  and  as  such  were  required 
to  show  a  superior  right  to  the  lands  sued 
for.  Neither  of  them  had  obtained  an  award 
from  the  land  commissioner,  and  neither  of 
thoui  had  filed  an  application  prior- to  her»; 
that  of  Bates  being  contemiwraneous.  and 
those  of  Williams  subsequent.  The  home 
tract  of  R.  M.  Bell  had  lieen  awarded  to  her 
upon  application  to  purchase  It  as  an  actual 
settler,  which  award  had  never  been  cancel- 
ed, nud  a  prima  facie  case  was  thus  made  in 
her  faror  of  actual  settlement  In  the  first 
Instance.  A  certified  copy  of  this  application 
was  read  in  evidence,  but  R.  M.  Bell,  who 
WAS  both  aged  and  decrepit,  did  not  appear 
as  n  witnp!>s  at  the  trial.  The  court  in- 
strnoted  the  jury  that  they  could  not  consid- 
er it  as  evidence  of  actual  settlement  on  her 
home  section,  and  to  disregard  it  entirely 
on  that  Issue.  This  charge  bad  the  effect 
of  destroying  the  prima  facie  case  made  in 
favor  of  R.  M.  Bell  when  she  proved  that 
the  application  had  been  accepted  by  the  land 
commissioner,  and  was  especially  to  her  det- 
riment as  she  did  not  testify  before  the  Jury; 
and  the  charge  on  the  burden  of  proof  was, 
to  say  the  least,  confusing,  for  we  have 
found  It  difllcult  to  determine  ourselves 
where  the  court  meant  to  place  the  burden 
of  proof  on  the  ccmtroverted  Issues  of  fact. 
The  charge  submitting  the  issue  of  collusion 
Is  not  entirely  free  from  the  objections  made 
to  it  in  appellants'  brief.  We  find  no  merit 
in  assignments  raising  other  questions.  Be- 
<-ause  the  court  erred  in  the  charges  affect- 
ing the  bnrden  of  proof  and  In  singling  out 
and  withdrawing  from  tbe  consideration  of 
the  Jury  the  application  of  R.  M.  Bell  upon 
which  the  land  commissioner  had  made  an 
award,  the  Judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 


STREET  V.  ROBERTSON  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    Feb.  8, 

1902.) 

BVIDBNCB-PAROL  BVIDBNOK  TO  VARY  CON- 
TRACT—EVIDENCE OF  CONSIDERATION  — 
NBOOTIABILITY  OF  NOTES  —  FAILURE  OF 
CONSIDERATION— APPBALr-ASSIGNMBNTS  OF 
ERROR— SUFFICIBNCy. 

1.  Where  a  trust  deed  to  secure  notes  for 
JJTfiO  recites  that  It  is  given  in  consideration 
of  $10.  and  the  uses,  purposes,  and  trusts  set 
forth  in  the  deed,  and  no  considpration  is  re- 
cited in  the  notes,  evidence  in  admisHible  iu 
nn  action  thoreon  to  show  the  real  considera- 
tion, as.  it  i>cing  nppnrpnt  that  the  deed  and 
notes  were  executed  iu  pursuance  of  au  agree- 
ment which  the  parties  did  not  express  in 
writing,  the  rule  excluding  parol  proof  of  a 
consideratJon  diCFerent  from  a  contractual  con- 
sideration recited  in  a  contract  has  no  appli- 
cation. 

2.  Notes  are  rendered  nonuegotiable  by  a 
provision  that  no  other  pro|)erty  owned  by  the 
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maker,  or  which  he  may  acqaire,  shall  bo  sub- 
jected to  their  payment,  exceiit  the  pnnterty 
iui-luded  iu  a  trust  deed  given  to  secure  them; 
and  the  maker  may  plead  failure  of  coiisi<l«>r- 
ation  iu  au  action  on  the  notes  by  an  inno- 
cent purchaser  thereof. 

3.  An  Bssigiiuient  of  error  in  orerruliug  a 
general  demurrer  to  nn  answer,  and  in  U'>t 
HUHtniniug  a  number  of  special  excepti<ni>. 
which  embodies  a  number  of  distin<-t  pro|H>-i- 
tiouH  of  law  embraced  in  the  ruling,  but  whivh 
is  relied  on  as  a  single  proposition,  aud  U 
only  followed  liy  a  brief  statement  and  cita- 
tion of  authorities,  is  a  violation  of  the  ruit-^ 
prescribed  by  the  supreme  court,  and  will  nut 
be  consider^  on  appeal. 

Error  from  district  court,  Comancbe  coun- 
ty; N.  R.  Liudsey,  Judge. 

Action  by  J.  6.  Street  against  Flora  Rob- 
ertson and  others.  From  a  Judgment  in  fa- 
vor of  the  defendants,  tbe  plaintiff  briiiss 
error.    Affirmed. 

N.  J.  Wade,  for  plaintiff  In  error.  G.  H. 
Goodson,  for  defendants  in  error. 

STEPHENS,  J.  March  5,  1895,  G.  W.  L. 
Robertson  executed  three  promissory  not<>s. 
for  9250  each,  payable  to  A.  W.  Allen  or  or- 
der, and  at  the  same  time  executed  a  deed 
of  trust  to  secure  them,  naming  T.  C.  HilL 
trustee.  '  These  instruments  were  iu  the  us- 
ual form,  but  were  qualified  by  tbe  following 
clause  Inserted  in  each  of  them:  "♦  ♦  ♦ 
It  Is  understood  tbat  the  tract  of  land  this 
day  conveyed  to  T.  C.  Hill,  as  trustee,  to  se- 
cure the  payment  of  this  note,  is  the  only 
proper^  of  the  maker  of  this  note  that  shall 
be  subject  to  this  debt,  and  that  no  otlier 
proi)erty  he  now  or  may  own  hereafter  shall 
be  subject  in  any  way  or  l>e  held  for  the 
payment  of  this  note,  or  any  part  thereof." 
Tlte  notes  were  assigned  before  matmrity  to 
J.  (.}.  Street,  who  prosecutes  this  writ  of  er- 
ror from  a  Judgment  denying  him  the  right 
of  recovery  on  the  ground  of  failure  of  cou- 
Hideration. 

Tbe  assignment  to  Robertson  by  Allen  of 
the  right  to  sell  a  washing  machine  of  a  giv- 
en patent  In  a  given  territory  In  Texas  wag 
the  consideratloii  for  the  notes  and  deed  of 
trust,  though  not  named  therein.  Ten  dol- 
lars, and  the  uses,  purposes,  and  trusts  set 
forth  in  the  deed  of  trust,  were  recited  as 
tbe  consideration  for  its  execution,  and  no 
consideration  whatever  was  recited  in  the 
notes.  The  objection  that  proof  of  the 
real  consideration  by  parol  was  inadmissible 
was  therefore  pr<^)erly  overruled.  Evident- 
l,v  the  notes  and  deed  of  trust  were  exe- 
cuted In  pursuance  of  a  more  comprehensive 
agreement  which  the  parties  did  not  under- 
take to  express  In  writing,  and  the  faniiliar 
rule  which  excludes  proof  by  parol  of  a  <<on- 
slderatlon  different  from  a  contractual  one 
recited  In  the  written  instrument  has  no  ap- 
plication. We  also  concur  with  the  district 
Judge  In  holding  that  the  clause  above  quot- 
ed rendered  the  notes  uonnegotiable.  The 
promise  was,  In  effect,  one  to  pay  the  sams 
specified  in  tbe  notes,  or  only  the  pitK-eeds 
Of  tbe  sale  of  the  property  mortgaged,  IT  less 
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than  the  total  snm  named  In  the  notes.  See 
case  cited  iu  notes  to  Tied.  Com.  Paper,  { 
28,  where  the  promise  was  to  pay  the  pro- 
ceeds of  a  shipment  of  goods.  That  failure 
of  consideration  was  available,  see  Ablo- 
wicb  V.  Bank  (Tex.  Civ.  App.)  54  S.  W.  794. 
Besides,  the  evidence  showed  beyond  qnea>- 
tlon  that  plaintiff  in  error  acquired  two  of 
the  notes,  at  least,  with  notice  of  the  alleged 
failure  of  consideration. 

These  conclusions  would  require  the  first, 
second,  third,  sixth,  and  seventh  assignments 
of  error,  even  if  sufficient  in  form  and  prop- 
erly briefed,  to  be  overruled.  We  do  not, 
however,  feel  at  liberty  to  Ignore  the  objec- 
tions so  pointedly  made  by  counsd  for  the 
defendants  In  error  to  these  and  other  as- 
signments as  presented  in  brief  of  plaintiff 
in  error.  The  objections  to  the  first  and 
second  assignments  may  not  be  well  taken, 
but  those  made  to  the  third,  fifth,  sixth,  sev- 
enth, eighth,  and  ninth  we  must  sustain,  or 
else  be  guilty  ourselves  of  violating  the  rules 
prescribed  by  the  supreme  court  To  show 
that  the  rules  have  not  been  observed,  we 
have  only  to  quote  from  the  brief  of  plain- 
tiff In  error,  as  a  sample,  the  third  assign- 
ment, which,  though  It  complains  of  the 
overruling  of  a  general  demurrer  and  several 
special  exceptions,  and  embodies  half  a  doz- 
en distinct  propositions,  is  itself  relied  on  as 
a  proposition,  and  Is  followed  by  no  other 
proposition,  but  only  by  a  brief  statement, 
of  live  or  six  lines,  with  citation  of  authori- 
ties. It  reads  thus:  "The  court  erred  in 
overruling  the  general  and  special  exceptions 
of  plaintiff  to  defendants'  first  amended  orig- 
inal answer,  because:  (1)  It  attempts  to 
vary  a  contract  in  writing  by  parol,  setting 
Dp*  by  parol  another  and  different  contract 
from  tbat  sued  on.  without  alleging  facts 
suflicient  to  show  fraud  or  failure  of  consid- 
eration of  the  notes  and  mortgage  sued  on. 
(2)  Said  answer  pleads  conclusions,  merely; 
alleges  no  facts  which  would  authorize  evi- 
dence to  determine  whether  the  considera- 
tion had  failed,  or  A.  W.  Allen  defrauded 
the  defendant  (3)  Said  answer  admits  title 
passed  to  defendant  and  complains  only  of 
want  of  an  'assignment'  in  evidence  thereof; 
and  therefore  plaintiff,  being  assignee  of  the 
notes.  Is  not  liable  for  the  debt,  default,  and 
miscarriage  of  A.  W.  Allen  with  reference  to 
the  clerical  work  of  executing  a  suitable 
conveyance.  (4)  Said  answer  Is  Insufficient 
because  defendant  fails  and  refuses  to  ten- 
der back  the  consideration  already  received 
by  him  tat  his  notes,  which  he  alleges  to  be 
'useful  and  valuable.*  (5)  Said  answer  con- 
tains no  description  of  said  improvements, 
their  valne^  or  that  they  would  be  of  service 
to  defendant  It  Is  not  alleged  that  such  im- 
provements are  patentable,  and  there  is 
nothing  to  distinguish  the  original  machine 
from  the  so-called  Improvements.  Their  de- 
pendence upon  each  other,  utility,  or  rela- 
tions are  not  shown.  (6)  It  appears  from 
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said  answer  that  defendant  and  A.  W.  Al- 
len fully  understood  each  other  at  and  be- 
fore the  time  of  the  trade,  and  the  defend- 
ant assumed  the  risk  of  the  happening  of  a 
future  event  to  wit,  the  Issuance  of  patent 
on  certain  improvements,  which  patent  had 
already  been  applied  for,  and  would,  under 
the  contract  inure  to  him.  Perhaps  this  un- 
certainty which  defendant  fully  contem- 
plated was  the  very  Inducement  of  his  dos- 
ing the  trade.  If  he  could  thereby  purchase 
from  Allen  at  a  reduced  price.  The  court 
erred  In  not  sustaining  said  general  and  each 
and  all  of  said  twelve  special  exceptions  to 
the  first  amended  original  answer  of  defend- 
ant, as  fully  set  out  and  contained  In  plain- 
tiff's second  supplemental  petition,  which  is 
here  referred  to  and  made  a  part  of  this  as- 
signment" 

The  fourth  assignment  seems  subject  to 
the  like  objection  that  two  distinct  propo- 
sitions are  covered  both  by  It  and  by  the 
proposition  submitted  under  It  but  as  an 
examination  of  the  record  shows  It  to  be 
clearly  wltbont  merit,  we  need  not  consider 
It  further. 

This  leaves  for  consideration  only  the 
tenth  and  eleventh  assignments,  complaining 
of  the  court's  refusal  to  give  two  special  in- 
structions requested  by  plaintiff  in  error,  to 
the  effect  that  Robertson  was  estopped,  by 
his  conduct  In  selling  some  of  the  washing 
machines,  and  accepting  transfers  of  the 
prospective  patent  right,  from  pleading  a 
failure  of  consideration;  but  these  assign- 
ments must  be  overruled,  because,  if  for  no 
other  reason,  no  estoppel  was  pleaded  by 
plaintiff  In  error.  Rail  v.  Bank  (Tex.  Civ. 
App.)  22  8.  W.  865,  and  case  there  cited. 

The  evidence  tended  to  show  that  the  fail- 
ure of  Allen  to  procure  the  contemplated 
patent  within  a  reasonable  time  was,  under 
the  circumstances  of  this  case,  a  failure  of 
consideration,  but  no  complaint  is  made  of 
the  verdict. 

Judgment  affirmed. 


CABDWEIiL  et  al.  ▼.  MASTERSON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  23, 

1902.) 

PLACE  OF  TRIAL— RE3SIDEN0E  OF  DBFBND- 
ANTS— JOINDER  OF  ACTIONS— FORECLOSURE 
OF  LANDLORD'S  LIDN— JUNIOR  HORTOAQEB 
—CONVERSION. 

1.  Under  Rev.  St  art.  1194,  aabd.  4,  exempt- 
ing from  the  rule  that  one  shall  not  be  sued 
out  of  the  county  of  his  domicile  a  case  where 
there  are  several  defendants  residing  iu  dif- 
ferent counties,  an  action  against  a  tenant  for 
rent  and  to  foreclose  the  landlord's  lien,  and 
against  parties  claiming  as  mortgagees  under 
a  moi-tgage  from  the  tenant,  for  conversion  of 
property  subject  to  the  lien,  may  be  maintained 
in  the  county  of  the  tenant's  domicile,  though 
the  other  parties  are  domiciled  in  another 
county;  the  tenant  being  a  necessary  party. 

2.  In  an  action  to  foreclose  a  landlord's  lieu. 
Joined  with  an  action  against  a  junior  mort- 
gagee, an  allegation  that  the  mortgagee  is  .8°- 


Digitized  by 


Google 


1122 


66  S0UTHWB8TBRN  REPORTER. 


(Tex. 


sei'ting  title  to  property  inbject  to  the  lien  Is 
sufficient,  witliont  an  Bvermeut  that  such  mort- 
gage was  delivered  and  registered. 

3.  An  action  agaiust  a  tenant  to  forecioae  a 
landlord's  lien  is  properly  joined  with  an  ac- 
tion against  others  (or  conTersion  of  property 
subject  to  the  landlord's  lien. 

Appeal  from  district  court,  Wharton  coun- 
ty;  AVells  Thompson,  Judge. 

Action  by  Mamie  Cardwell  and  others 
against  J.  R.  Masterson  and  others.  From 
a  Judgment  of  dismissal,  tdaintiffs  appeal. 
Reversed. 

G.  G.  Kelley.  for  appellants.  Terry,  Bal- 
linger,  Smith  &  Cavin,  for  appellees. 

GILL,  J.  This  suit  was  brought  by  ap- 
pellants, Mamie  and  Bstelle  Cardwell,  in  the 
district  court  of  Wharton  county,  against  J. 
R.  Masterson,  Jr.,  who  then  resided  In  Whar- 
ton county,  and  G.  H.  and  W.  E.  Menstng,' 
composing  the  firm  of  Mensing  Bros.  &  Co;, 
residents  at  Gal\'eston  county.  The  suit  as 
against  Masterstm  waS'  for  the  purpose  of 
recovering  91,200,  lees  certain  credits,  as  rent 
of  the  Cardwell  plantation,  in-  Wharton  coun- 
ty, for  the  year  1807,  and  to  foreclose  the 
l.nndlord's  lien  upon  the  crops  raised  there- 
on during  that  year  by  MestersoB,  who  was 
the  lessee.  The'  members  of  tiie  firm  of  Men- 
sing  Bros.  &  Co.  were  made  parties  defend- 
iint  under  an  allegation  that  they  were  hold- 
ers of  a  mortgage  -  from  Masterson  on  150 
bales  of  cotton  to  be  raised  on  tlie  Card- 
well  plantation  during  the  year  named;  that 
the  mortgage  lien  was  Junior  to  and  subject 
to  the  landlord's  lien  sought  to  be  fore- 
closed; that  41  bales  of  cotton  had  been  de- 
livered to  them  by  Masterson  at  Galveston, 
Tex.;  that  they  refuaed  to  point  out  the  41 
bales  of  cotton  to  plaintlffiB,  and  had  con- 
verted It  to  their  own  use.  Judgment  for 
the  value  of  the  41  bales  was  sought  as 
against  them.  Masterson  did  not  answer, 
but  made  default  M^ising  Bros.  &  Ca  In- 
terposed a  plea  of  personal  privilege,  setting 
up  their  right  to  be  sued  In  Galveston  coun- 
ty; aliejfing  that  they  were  improperly  Joined 
as  defendants  in  the  suit  against  Masterson; 
that  the  action  against  them  was  one  of 
tort,  whereas  the  suit  against  Masterson  vras 
for  breach  of  contract;  and  that  the  petition 
presented  a  misjoinder  of  causes  of  action. 
The  same  questions  were  made  by  excep- 
tions to  the  petition,  the  latter  dlscloshig  the 
residence  of  the  parties,  and  their  relation 
to  plaintiffs'  claim,  and  the  property  against 
which  the  lien  was  asserted.  The  court 
sustained  the  plea  of  privilege,  and  dismiss- 
ed the  suit  as  against  Mensing  Bros.  &  Co.. 
but  rendered  Judgment  against  Masterson 
for  the  debt,  and  foreclosed  the  landlord's 
lien  upon  all  the  crops  raised  upon  the  plan- 
tation for  the  year  1897.  From  the  Judg- 
ment of  dismissal,  plaintlflTs  have  appealed. 

By  the  petition  It  was  alleged,  in  sub- 
stance, that  the  Cardwell  plantation  was 
leased  to  Iifa»terson  for  the  year  1897,  and 


that  he  entered  tbererai  and  raised  rr<^-. 
that,  by  reason  of  the  lease,  plaintiffs  haJ 
a  landlord's  lien  on  all  the  crops  so  raised 
for  the  payment  of  the  rent;  tiiat  in  Feb- 
ruary of  that  year  Masterson  executed  and 
delivered  to  Mensing  Bros.  &  Co.  a  mort- 
gage on  ISO  bales  of  the  cotton  to  be  raised 
on  the  premises  for  that  year;  that  at  vari- 
ous times  In  the  fall  of  1897  Masterson  ship- 
ped to  Mensing  Bros.  &  Co.,  at  Galveston, 
certain  bales  of  cotton  covered  by  the  land- 
lord's lien,  the  number  siiipped  aggregating 
41  bales;  that  MenaUtg  Bros.  &  Go.  bad  re- 
fused the  demand  of  plaintiffs  to  point  out 
the  41  bales  so  received  by  them,  and  bad 
converted  them  to  their  own  use.  The  value 
was  alleged,  and  Judgment  prayed  therefor. 
The  action  of  the  court  in  dismissing  the 
cause  as  to  the  Menstngs  is  assigned  as  cr 
ror.  Appellees  contend  that  the  action  of 
the  court  Is  correct:  First,  because  the  suit, 
as  against  them,  is  one  of  t(»t,  whereas  tli" 
•alt  against  Masterson  is  on.  contzact,  and 
the  two  cannot  be  Joined;  secMid,  the  peti- 
tion, fairly  construed,  alleges  that  Master- 
son,  in  shipping  the  cotton  to  the  Mensings, 
parted  with  ail  interest  therein,  and  the 
joint  suit  cannot  be  maintained  unless  he 
retained  some  interest  in  the  cotton  shipped. 
BO  that  he  would  have  an  Interest  In  the 
application  of  the  amount  which  might  be 
recovered  against  the  Mensings;  third,  be- 
cause the  allegation  that  the  Mensings  were 
Junior  lienbolders  under  the  alleged  mort- 
gage is  insufficient  to  bold  them,  because  it 
Is  not  alleged  the  mortgage  was  duly  deliv- 
ered and  placed  (tf  record. 

The  right  of  appellants  to  Join  the  a^qid- 
lees  In  the  suit  against  Masterson  depends 
upon  whether  the  appellees  were.  In  any 
evoit,  proper  or  necessary  parties  to  that 
suit;  for  It  la  conceded  that  they  did  not 
reside  hi  Wharton  county,  and  no  other  fact 
exists  which  would  authorise  the  mlt  against 
them  In  a  court  other  than  that  of  their 
residence.  One  having  a  cause  of  action 
against  several  defendants  residing  in  dif- 
ferent counties  may  bring  his  suit  In  the 
county  where  any  one  of  them  resides.  Rev. 
St  art  1194,  subd.  4.  It  has  been  held 
that  in  such  case  the  def^idaat  In  whose 
county  the  suit  Is  brought  must  be  not  only 
a  proper,  but  a  necessary,  party  to  the  suit 
Chalson  v.  Beauchamp  (Tex.  Ov.  App.)  33 
S.  W.  308.  In  Railway  Co.  t.  Mangum.  6S 
Tex.  342,  4  S.  W.  617,  it  Is  held  that  the 
defendant  residing  in  the  county  In  which 
the  suit  !•'  brought  must  be  dther  a  neces- 
sary or  a  proper  party  defendant  but  in  the 
case  last  cited  the  court  was  not  called 
on  to  make  the  distinction.  EUtwever  this 
may  be,  it  cannot  be  doubted  that  In  the 
case  before  ns,  Masterson  was  the  principal 
defendant,  and  a  party  absolutely  necessary 
to  the  suit  for  debt  and  foreclosure.  If,  then, 
the  Mensings  were  either  necessary  or  prop- 
er patties  to  the  origln«l  suit  the  trial  court 
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«rred  In  dismissing  the  case.<  That  junior 
Uenholdera  and  those  claiming  an  inisreat 
In  the  property  coyeced  by  the  Den  may  be 
Joined  in  the-  foreclosure  suit  is  well  settleA, 
and  is  not  qnestloned  by  the  appellees.  Th« 
appellants  alleged  that  tiie  Messings  were 
Junior  mortgagees.  So  upon  this  ground 
alone  they  should  hare  been  held  in  tte 
salt  But  appellees  contend  that  the  ap- 
pellants did  not  allege  that  they  had  a  valid 
mortgage.  This  contention  is  based  upon  tbe 
absence  of  allegatloiia  tbat  the  mortgage  waa 
delivered  and  registeeed.  W«  are  of  oplo- 
ion  thia  contoiticm  la  nnaomd.  It  was  not 
neceasary  tlmt.  appellants  shoBld  allege  that 
appellees  'wcie  claiming  midei  a  valid  mort- 
gage. It.waa.eBODgta  to  aver  that  they  were 
asserting  a.  mortgage  lien  which  appeilaztta 
wislied  to  predade  or  adjust  by  tbe  Judg- 
ment But  if  the  allegatloina  as  to  the  mort- 
gage should  be  held  inanfflciant,  tbey  were 
nevertheleaa  properly  Joined  aa  defendants 
in  the  suit  on  the  ail^ation  of  possession 
and  coBversion  of  a  part  of  tbe  pn^erty 
covered  by  the  lien.  The  fact  that  the  canse 
of  action  against  Maaterson  was  for  breach 
of  contract,  and  that  against  appeUees  sonndr 
I'd  in  tort,  does  not  render  this  heiding  un- 
sound. Had  the  ocnv^xion  been  subversive 
of  the  rights  of  both  the  appellants  and 
ilasterson,  the  suit,  as  against  appelieea, 
would  have  been  none  the  less  one  of  tort, 
and  yet  it  Is  well  settied  that  in  such  case 
the  appellees  could  have  been  properly  Join- 
ed. Cobb  V.  Barber,  02  Tex.  309,  47  8.  W. 
ii(J3.  It  Is  reasoned  that  the  mortgage  has 
an  interest  In  the  property  converted  which 
would  authorise  an  actton  in  bis  own  behalf. 
That  he  is  also  interested  In  seeing  that  the 
proceeds  are  applied  to  the  extisgnlshmant 
of  the  debt,  and  the  faet  tbat  the  party 
charged  with  conTersloD  would  have  tbe 
right,  if  saparateiy  sued  by  tbe  mortgageet  to 
liave  the  mortgagm'  made  a  party,  In  order 
that  he  may  be  protected  against  a  double 
recovery,  is  also  given  controlling  weight 
AVhile  in  Cobb  K.  Barber,  supra,  a  doubt  Is 
expressed  as  to  whether  the  party  charged 
with  conversion  could  be  properly  Joined  in 
a  case  wli^re  tbe  mortgagor  Is  alleged  to 
have  parted  with  his  entire  interest'  tbe 
•laesdon  Is  not  decided,  and  It  seems  to  us 
that  the  reasons  controlling,  in  the  one  case 
apply  with  equal  force  in  tbe  other.  In  the 
case  before  us  the  appellees  had  an  interest 
iu  tbe  result  of  tbe  controversy  between  ap- 
pellants and  Mesterson.  If  the  debt  for  the 
payment  of  wUch  the  lien  existed  bad  been 
discharged  or  reduced,  the  fact  was  useful 
to  their  protection.  If  the  crops  not  affect- 
ed by  the  conversion  were  sufficient  to  dis- 
I'harge  tbe  lien,  the  question  could  be  best 
jidjudlcated  with  all  parties  before  the  coiirt, 
thus  avoiding  a  moltipllcity  of  suits.  As 
»aid  by  Chief  Justice  James  In  Parlln  & 
Orendorff  Co.  v.  Miller  (Tex.  Civ.  App.)  60 
S.  W.  881:    "But,  pDoperly  considered,  ap- 


pdlants'  liability  Is  not  distinct  f^om  tbe 
debt,  but  depends  upon  and  grows  out  of  It 
It'  is  only  by  reason  of  the  debt  that  tbe 
mortgagee,  can  pursue  tbe  purcbaser  of  mort- 
gaged property.  Such  a  pardmaeF,  with  no- 
tice, who  destroys  the  subject  of  the  mort- 
gage, becomes  liable  to  tbe-  mcrtgaeee  for 
the  valne  of  tbe  propertjr  bo  tbe  ectent  of 
the  debt  T^KWldng;  to  tbs:  aobstanee.  Instead 
of  the  form,  the  conaequEnce-  of-  such  an  act 
Is  to- make  him  liable,  for  the- debt  pan  tanto." 
To  Join  such  parties:  lu  fmndosure  suits 
seems  to  have  been  the  unLEoraai  prsctlcev 
maS,  while-  tbe;  exact  qneatinn  does'  not  seoio 
to  harre  been  dfeddfedt.  vie  mink  the  cases 
above  cited  and  those  dtad:  below  fairly  in- 
dicate the  trend  of  Judicinl  oplidoa:  Tem- 
ptemon  V.  Gnesham,  61  ^Eex.  5»:  Taylor  v. 
Pelder  (Tex.  CIr.  Aro^)  2S  a  W.  488!  Zapp, 
V.  Johnson,  87  Tex-.  C42,  30  ».  W.  861. 
Appellees'  bave  cited;  no  caae^  in.  point,  and 
^-e  are  of  opdnlon  tba£  those-  cited  holding 
ttuut  sidtB  sounding'  in  coutraot  cannot  be 
Joined  with,  those  seuading:  In  toot  ought  not 
to  control  in  determining  the'  question,  tsfum 
us.  The  rule  is.  not  absohite,  and:  is  sid>Jeet 
to  man7>  exoeptionsi  TBaua,  a  suit  upon  con- 
tract may  be  Joiiiad  wltii',  ai  suit  tor  damages 
groiwiag  out  of  cl  tort;  -wheat  tiie-  tsrt'  grew 
oat  (A  the- breach  of.  tbe  contnuttL 

The  right  of  appellants- tn-  maintalB  the  suit 
for  ccntverBiooi  in  Whartoii:  county  depending 
on  whether  appeUeee  weve  proper  partleB  to 
the  foreolosnre  proceeding;  and:  vm  being  of 
opinicHi  that  they  were,  it  ftrilows  that  tbe 
Judgment  of  disanissaL  miial:  be  reversed,  and 
the  cause  remaadsd,  antt  It  Im  so  ordered.. 
Bereraed  and  remanded. 

On  Motion  fbr  Rehearing. 

(March  E^  1902.) 

We  bnve  careflally  considered  the-  motion 
for  rehearing,  hot'  have  ftnind  no'  reason  to 
change  OUT'  views.  Counsel  for'  appellees  call 
our  attention  t»  the-  part  of  the'  apMon  In 
which  the  cases  oC  Chaison  v.  Beencfaomp,  12 
Tex.  Civ.  App.  112,  3*  &  W.  806,  and  Rail- 
way (30.  V.  Mangom,  68  Tex.  342,  4  S:  W. 
617,  are  referred'  to,  and  complain  that  thi^ 
meaning  of  the  court  is  net  plain.  It  may 
be-  that  the  -writer  waa  not.  fturtunate  in  hlR 
effort  to  make  bla  meaning  dear.  In  Chni- 
Bon  V.  Beauchamp,  supra,  it  Iv  said:  "»  *  • 
To  authorise  a  salt  against  a.  dettndant  in 
a  county  other  than  th»  one-  Iti  -which  he 
has  his  domicile,  •-  •'  *  hla  eodefendant 
must  be  a  necessary  as  well  as  a.  proper  par- 
ty." A  doser  Inspection  of  the-  case  shows 
that  tbe  point  was  not  up  for  decision,  as  it 
was  correctly  held  that'  the  party  urging  the 
plea  of  privilege  was  not  ever  a  proper  par- 
ty to  the  suit  Halloway  v.  Blum,  CO  Tex. 
62S,  la  cited  in  support  of  the  proposition,  bnt 
in  that  case  the  parties  complaining  were 
also  held  not  to  be  proper  parties.  In  Rai' 
way  Co,  y.  Mangnm,  supra.  It  is  do^ised  thi 
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Bucb  a  defendant  most  eltber  be  a  necessary 
or  a  pivper  party,  but  the  court  was  not 
«alled  on  to  make  the  distinction.  Now,  we 
meant  to  say  In  the  main  opinion  that,  for 
the  purposes  of  this  case,  It  was  Immaterial 
Trhicfa  statement  of  the  mie  was  correct 
Mnsterson  being  the  main  party  to  the  suit, 
and  residing  In  the  county  of  thetomm  when 
tlie  suit  was  brought,  satisfied  the  rule  as 
Aiore  strictly  stated  in  the  case  first  cited. 
But  It  is  contended  that,  while  Masterson 
was  a  necessary  party  to  the  suit  for  debt 
and  foreclosure,  he  was  not  a  necessary  party 
to  the  suit  tor  conversion.  In  Cobb  v.  Bar- 
ber, 92  Tex.  SOO,  47  S.  W.  963,  the  suit  was 
against  the  maker  of  a  note  secured  by  a 
lien  on  cattle,  but  no  foreclosure  was  asked. 
Certain  parties  were  made  defendants  un- 
der allegations  that  they  had  converted  prop- 
erty covered  by  the  lien  given  to  secure  the 
note,  and  judgment  was  asked  against  them 
for  the  value  of  the  converted  property. 
They  resided  in  another  county,  and  made 
the  same  question  as  to  venue  and  misjoinder 
as  is  made  here.  Whether  the  debtor  had 
parted  with  his  Interest  in  the  converted 
property  waa  not  alleged.  The  court  held 
that  they  were  properly  joined,  and  that  the 
plea  to  the  venue  should  have  been  overruled. 
We  understand,  of  course,  that  appellees  un- 
dertake to  distinguish  this  case  from  that  on 
the  ground  tliat  It  is  a  fair  Inference  from 
the  allegations  here  that  Mastersoa  had  part- 
ed with  bis  interest  In  the  cotton  alleged  to 
have  been  converted.  This  question  was  left 
«pen  in  Cobb's  Case,  supra,  but  we  decided  it 
on  appellees'  construction  of  the  pleadings, 
and  still  think  our  conclusion  correct  The 
vice  in  appellees'  position  Is  the  assumption 
that  the  suit  for  conversion  cannot  be  joined 
with  a  suit  on  the  debt,  losing  sight  of  the 
fact  that  the  latter  is  the  basis  of  the  lien 
which  gives  the  plaintiff  the  right  to  main- 
tain the  action  for  conversion.  In  Cobb's 
Case,  supra,  on  which  appellees  rely,  the  suit 
was  so  Joined.  In  the  case  cited.  Justice 
Brown  says:  "Our  system  does  not  favor 
the  bringing  of  a  multiplicity  of  suits,  and 
therefore  permits  all  causes  of  action  grow- 
ing out  of  the  same  trailsaction  to  be  joined, 
and  all  interests  in  the  same  property  or 
fund  to  be  litigated  and  the  equities  of  the 
parties  adjusted  in  the  same  suit"  It  Is 
apparent  that  an  application  of  this  rule  to 
the  case  at  hand  would  further  this  policy  of 
the  law.  It  may  safely  be  said  that  a  fair 
construction  of  the  pleadings  authorizes  the 
inference  that  Masterson  delivered  the  cot- 
ton to  the  appellants  to  go  as  a  credit  upon 
the  second  mortgage,  and  that  appellants  so 
received  it.  If  the  first  lien  had  been  sat- 
isfied, or  if  the  debt  did  not  in  fact  exist, 
appellees  had  no  cause  of  action.  These 
questions  could  be  properly  litigated  only 
in  a  suit  to  which  Masterson  was  a  party. 
But  they  were  also  necessarily  involved  in 
the  suit  fc«  conversion.    If  the  debt  was  less 


than  the  valae  of  the  converted  property, 
the  recovery  against  appellants  could  not  ex- 
ceed the  debt.  If  It  was  more  than  the  value 
of  the  property,  the  recovery  could  not  ex- 
ceed the  property.  In  this  view  of  the  case, 
we  were  struck  with  the  force  of  Jud^e 
James'  remarks  quoted  at  length  In  tbe  main 
opinion.  If  the  property  was  in  the  handii 
of  appellants  without  the  assent  of  Mas- 
terson, it  would  amount  to  a  technical  conver- 
sion, and  both  he  and  the  lienlioiders  mi^ht 
so  treat  It  They  might  also  proceed  again.<it 
the  property  itself.  But  it  Is  apparent  tliat 
the  actual  difference  between  a  proceedins 
against  the  property  in  the  hands  of  appel- 
lants and  an  action  for  its  conversion  is  so 
slight  that  their  attitude  toward  the  parties 
and  the  actual  result  is  practically  tbe  same. 
Yet  if  the  cotton  was  existent  and  In  the 
hands  of  appellants,  and  they  were  assert- 
ing a  claim  thereto,  the  right  of  appellees 
to  join  them  in  this  suit  could  not  t>e  ques- 
tioned. We  do  not  think  the  technical  com- 
mon-law rule  that  a  suit  for  tort  cannot  be 
joined  with  a  suit  upon  contract  has,  under 
our  system,  any  application  to  cases  of  rhU 
sort.  In  tills  view  of  the  case,  and  in  the 
light  of  the  case  of  Cobb  v.  Barber,  supra, 
we  regard  it  as  Immaterial  whether  the  peti- 
tion Is  sufficient  to  sustain  a  Judgment  tar 
foreclosure  or  not. 
Tbe  motion  is  overruled. 


DAVIS   V.   McOAULET.t 

(Court  of  Civil  Appeals  of  Texas.    Feb.  1. 
1902.) 

SCHOOL   IjAMDS— AWARD— APPRAISAI.-CON- 

TEST— BURDBN  OF  PROOF— EVIDENCE 

— SETTLBMBNT. 

1.  Where  school  land  has  been  awarded  to 
an  applicant  by  the  commissioner  of  the  lam) 
olSce,  tbe  burden  is  on  au  adverse  applicant 
who  contests  the  award  on  the  ground  that 
the  land  had  not  been,  appraised  at  the  price 
offered  by  the  first  applicant  to  show  that  it 
had  not  been  so  appraised. 

2.  Where  school  land  has  been  awarded  to 
an  applicant  at  $1  per  acre,  certificates  from 
the  general  land  office  that  the  laud  was  once 
valued  at  $2  per  acre,  and  afterwards  the 
classification  was  changed,  and  the  north  halt 
valued  at  $1,  but  not  showing  whether  tha 
sonth  half  was  so  chanj^ed,  do  not  show  that 
it  had  not  ail  been  appraised  at  $1  before  the 
award  was  made. 

3.  Where  one  contesting  an  award  of  school 
land  made  his  application  before  April  19, 
1001,  when  the  act  of  1901.  p.  292,  providing 
that,  if  any  purchaser  shall  fail  to  reside  ou 
and  improve  the  land  purchased  by  him,  h« 
shall  forfeit  the  land  and  all  payments  made 
thereon,  took  effect,  the  question  whether  the 
owner  to  whom  the  land  was  awarded  con- 
tinued to  reside  on  the  land  after  the  award 
is  immaterial. 

Error  from  district  court,  Roberts  county; 
B.  M.  Baker,  Judga 
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Action  by  A.  E.  DavlB  against  M.  Mc- 
Cauley.  From  a  judgment  for  defendant, 
plaintiff  brings  error.    Affirmed. 

John  W.  Yeale  and  L.  C.  Heare,  for  ap- 
pellant Hendricks  &  Coffee  and  H.  B. 
lioover,  for  appellee. 

STEPHENS,  J.  School  section  180,  block 
No.  2,  Gray  county.  Is  tbe  subject  of  this  con- 
troversy. The  land  was  awarded  to  M. 
McCanley  January  20,  1900,  npon  his  appli- 
cation, dated  October  2,  1890,  and  filed  In 
the  general  land  ofDce  two  days  later,  to 
purchase  It  as  dry  grazing  land  at  $1  per 
acre.  The  validity  of  this  sale  was  disputed 
by  A.  E.  Davis,  who  brought  this  suit,  rely- 
ing upon  two  subsequent  applications  of  bis 
own,  one  dated  November  14,  1000,  In  which 
he  offered  to  purchase  the  section  as  dry 
grazing  land  at  $1  per  acre,  and  tbe  other 
April  8,  1901,  in  which  he  offered  to  pur- 
chase it  as  dry  grazing  land  at  $2  per  acre, 
neither  of  which  was  accepted. 

The  grounds  of  objection  to  tbe  sale  to 
McCauley  were  that  the  land  had  never  been 
appraised  at  $1  per  acre,  and  that  McCan- 
ley's  settlement  failed  to  meet  the  reqnlre- 
nienbB  of  the  law.  Both  Issues  were  submit- 
ted to  tbe  Jury,  and  determined  In  favor  of 
McCauley.  Davis  complains  of  the  action 
uf  the  court  In  submitting  the  Issue  of  ai>- 
pralsement  to  the  jury;  but,  if  there  was  er- 
ror In  this,  it  was  not  to  his  prejudice.  In- 
asmuch  as  the  land  had  been  awarded  to  Mc- 
Cauley, who  was  still  recognised  by  the  com- 
nilsslouer  of  tbe  land  office  as  the  purchaser, 
the  burden  was  on  Davis  to  show  that  there 
bad  not  been  any  appraisement  at  $1  per  acre, 
which  we  think  he  failed  to  do.  He  read 
In  evidence  certificates  from  the  general  land 
office  showing  that  the  land  had  been  classi- 
fied as  agricultural  land,  and  valued  at  f2 
l)er  acre,  under  the  act  of  1887,  and  that  this 
classification  had  been  (dianged  under  the 
act  of  1897  to  dry  grazing  land,  and  that  tbe 
appraisement  ot  the  north  half  of  the  section 
had  been  reduced  June  18,  1808,  to  |1  per 
acre,  but  falling  to  show  whether  or  not  tbe 
appraisement  of  tbe  south  half  had  been  so 
changed.  It  was  within  his  power,  by  tak- 
ing tbe  deposition  of  the  land  commissioner, 
or  possibly  by  Interrogating  the  clerk  of  the 
county  court  of  Roberts  county,  who  testi- 
fied as  a  witness  on  the  trial,  to  prove  tbe 
negative  fact  relied  on  by  him,  that  no  such 
change  had  been  made;  and  this  be  should 
have  done,  Instead  of  merely  offering  a  few 
certificates.  Inconclusive  within  themselves, 
which,  at  best,  left  the  matter  In  doubt,  and 
failed  to  overcome  the  presumption  arising 
from  the  action  of  the  commissioner  in 
awarding  the  land  to  McCauley. 

As  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  finding  that  McCauley  was  an  actual 
settler  when  be  made  bis  application,  It 
•eenu  to  us  that  the  case  is  quite  as  strong 


as  that  of  Borchers  v.  Mead,  48  S.  W.  801, 
in  which  we  felt  constrained  to  grant  a  re- 
hearing In  order  to  uphold  the  verdict. 
Whether  or  not  he  continued  to  be  an  actual 
settler  after  the  land  was  awarded  to  him 
was  immaterial  in  this  case;  tbe  act  of 
1901,  p.  292,  not  having  gone  into  effect  until 
April  19,  1901,  which  was  after  the  last 
application  of  Davis.  Dowding  v.  Dltmore 
(recently  decided  by  us)  65  S.  W.  486,  and 
cases  there  cited. 

The  objections  to  the  court's  rulings  In 
the  admission  and  exclusion  of  testimony  are 
sufficiently  answered  In  the  hiiet  of  defend- 
ant In  error. 

Judgment  affirmed. 


METROPOLITAN  LIFE  INS.   CO.   t.   DA- 

REXKAMP,  City  Treasurer,  et  al.i 

(Court  of  Appeals  of  Kentucky.     March   11, 
1902J 

CITT  0RDINANCB8-RULES  OP  CONSTRUCTION 

— UCBNSB  TAX  BASED  ON  INSURANCE 

PREMIUMS— MANDAMUS. 

1.  Every  clanae  or  word  ot  an  ordinance 
should  be  presumed  to  have  been  intended  to 
have  some  force  aud  effect. 

2.  Ordinances  levying  taxes  are  to  be  con- 
strued most  stiongiy  against  the  government 
and  in  favor  of  a  citizen,  and  their  provisions 
are  not  to  be  extended  by  implication  beyond 
the  clear  import  of  the  language  used. 

8.  Under  a  city  ordinance  reqnlring  every 
insurance  company  doing  business  in  the  city 
to  pay  annually  to  the  city  treasurer,  as  a 
license  tax,  a  certain  sum  on  every  $100  "of 
premiums  received  ou  business  done  In  the 
city,"  the  tax  must  be  based  on  piemlnms  re- 
ceived on  new  policies  issued,  and  not  upon 
premiums  received   on  outstanding  policies. 

4.  Mandamus  lies  to  compel  a  city  treasurer 
to  accept  a  certain  snm  tendered  in  payment 
of  a  license  tax,  and  to  issue  a  receipt  therefor, 
aud  to  compel  the  city  clerk,  upon  the  pres- 
entation to  him  of  such  receipt,  to  issue  a. 
license. 

Appeal  from  circuit  court,  K^iton  county. 

"Not  to  be  officially  reported." 

Action  by  tbe  Metropolitan  Life  Insurance 
Company  against  Frank  Darenkamp,  city 
ti-easurer,  and  Theo  Von  Hoen,  city  cleric, 
for  mandamus.  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

5.  D.  Rouse,  for  appelant  F.  J.  Hanlon, 
tor  apitellees. 

BURNAM,  J.  This  appeal  Involves  the 
construction  of  the  following  ordinance  ot 
the  city  of  Covington:  "Be  It  further  ordain- 
ed, that  every  life,  lire,  accident,  casualty  or 
indemnity  Insurance  company  doing  business 
In  the  city  of  Covingtim  shall,  on  or  before 
the  first  day  of  May,  1901,  pay  to  tbe  city 
treasurer  the  sum  of  $1.60  on  every  $100  ot 
premiums  received  on  business  done  In  the 
city  of  Covington  frtHU  May  1st,  1000,  to  and 
Including  December  81,  1900.  And  on  the 
same  amount  for  each  succeeding  year  pre- 

'Reported  bf  Edward  W.  Hlnes,  Esq.,«|  the  Frank- 
tort  bar,  and  formerl/  state  reporter. 
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Tious  to  and  Including  tbe  Slst  of  December 
of  the  yoar  In  which  the  license  Is  payable 
and  issued.  The  computation  for  the  liceuse 
shall  l>e  made  upon  tbe  premiums  of  said 
Rompanj',  firm  or  .corpocailon  lor  tbe  year  in 
which  the  license  is  payable,  excepting  for 
the  year  immediately  preceding  the  &rst  at 
Januarj'  in  the  year  in  which  tbe  license  is 
payable,  exeepting  for  the  year  of  1900,  a 
sworn  statement  of  wbicb,  made  at  tbe  home 
office  or  at  its  principal  ofilce  In  tbe  city  ot 
<'<>vinf:tou.  by  one  of  its  officers  or  agents, 
Khiill  be  fmuilahed  to  the  city  deck  and  clt7 
treasmrer  on  tbe  amplication  for-aaic  license." 
Appellant  Instituted  this  suit  against  appet- 
lee.s  in  April,  1901.  It  alleged  "that  In  pur- 
suance to  the  provisions  of  said  ordinance, 
and  in  compliance  therewith.  It  did  upon  the 
aotfa  day  of  April,  1801,  fumiab  to  tbe  defend- 
ant Theo  Vou  .Hoeu,  citiy  clerk,  and  to  the 
defendant  Frank  Darenkan^p,  city  treasurer, 
a  statement  of  tbe  pr^ulnms  received  by  It 
for  business  done  In  said  city  of  Covington 
from  Mny  1,  ISOO,  to  and  including  December 
31,  1900,  wbic^  «iid  statement  was  true,  and 
was  Bwem  to  by  E.  T.  Gale,  -who  was  and  la 
one  of  Its  officers,  and  made  application  for 
a  Ucenee  to  do  business  in  tbe  city  of  Ck>vtng- 
ton  for  the  TEsr  .nest  ensniuK  after  and  in- 
cluding Baifl  Ijst  Bay  of  May,  1951,  and  with 
said  Htatemeot  and  apiillcatlon  for  a  license  It 
tendered    to  «aid   defendant   Frank   Daren- 

kamp,  ctty'treasurer  as  atorataid,  $ to 

payment  tit  said  license  so  applied  for,  as  by 
said  ordinance  is  required.  Bald  statement 
is  tiled  heMwUh,  marked 'A.'    It  soys  that  the 

«nid  sum.  to  wtt,  f ,  la  $1.50  on  every 

$100  df  premiums  received  on  business  done 
in  the  city  of  Covington  from  May  1, 1900,  to 
and  indluding  Deeember  81,  1800,  but  plain- 
tiff says  thatnotwlthstondhig  said  furnishing 
of  saia  statement  as  aforesaid,  in  compliance 
with  tbe  ordinance  set  out,  the  said  defend- 
ant 'Prank  Darenkamp,  city  treastirer,  wrong- 
fully and  without  authority,  and  contrary  to 
the  provlBions  oT  the  ordinance,  and  contrary 
to  the  ttnty 'imposed  upon  him  by  law,  declin- 
ed and  Tensed  to  -accept  and  to  receipt  for 
said  money,  and  the  said  defendant  Theo  Von 
Hoen  wrongfillly  and  without  authority,  and 
eoutFaT7  to  the  proviaioss  df  the  ordinance, 
and  contrary  to  the  duty  imposed  upon  him 
by  law,  refused  to  issue  to  It  a  license  to  do 
business  in  the  city  of  Covington;  both  of 
said  deiendnnts,  and  eadi  one  of  them, 
wroRgfoliy  tmi  'erraneonsly,  rand  contrary  to 
the  plain  -maanfaig  of  the  -provisions  of  tbe 
ordinance  In  qneation,  contending  that  the 
words,  '$1.50  on  every  $100.00  of  premiums 
received  on  bnslnesa  done  in  the  city  of  Oov- 
hif^ton,'  mean  that  said  plaintiff  Is  Teqnlred 
to  pay  $1.50  «i  every  -lilOOiOO  received  as  pre- 
miums npon  all  its  ontntanding  imllcies;  botb 
«tpon  these  issued  within  the  period  named, 
to  <wlt,  fr«an  3foy  1,  1860.  -to  and  including 
Deeember  31,  1900,  as  well  as  upon  -those 
Issued  and  outstanding  before  said  May  1, 


1900,"— and  asked  that  a  mandamns  be 
awarded,  commanUlnj;  Darenkamp,  as  treas- 
urer, to  accept  in  payment  of  aach  Ucenst? 
from  plaintiff  an  amount  calculated  upon  th^^ 
premiums  received  ota  policies  written  -withi:} 
the  period  named,  and  to  issue  a  rece!;i-. 
tlierefor,  and  that  an  order  of  mandamn;) 
should  Issue,  commanding  the  defendaci 
Theo  Hoen,  city  clerk,  npon  tbe  presentation 
to  him  of  such  receipt,  to  Isbue  tlie  plaintJC 
a  license  to  do  business  in  the  city  of  Cov- 
ington for  the  year  next  ensnlag  stttr  Ma>' 
X  1901.  .Accompanying  .the  petition,  and  fil- 
ed as  a  part  of  it,  was  a  statement  awom  -a. 
and  signed  by  plahUtfT's  snpeElntpndent.  re- 
citing that  the  company  bad'Teceived  in  pre- 
miums upon  tbe  bustneas  done  within  tbf 
time  Indicated  $7,031.67.  Tbe  defei^ants  fil- 
ed a  general  demncrer  to  the  'petitiom,  -vrtaicu 
was  sustained,  and  tbe  .petition  was  disniis.*^ 
•ed,  and  from  that  Judgment  tbe  plaintiff  ap- 
peals to  this  <x>urt 

The  particular  pbraaeology  of  tbe  ordinanc-r 
which  we  are  asked  to  constme,  "premiiamN 
received  on  business  done,"  is  -very  obecnn-. 
and,  if  any  -meaning  is  to  be  attached  to  tin- 
words  "on  business  done."  we  muet  conclnd>- 
that  tbey  refer  to  premiums  paid  npon  ueve 
polidea  leaned  by  the  company  Isetween  Ma> 
1  and  Deeember  31,  1000.  If  tJie  ordinanc^ 
did  not  mean  this,  tbey  should  have  been 
omitted  alt»gether.  There  la  no  dearer  or 
more  reasonable  rule  of  comstructlan  tban 
that  every  clause  or  word  of  an  ordinance 
sbould  be  pieanmed  to  ha^  been  intended  tu 
have  some  foree  and  effect;  and  "oedlnances 
levying  taxtsaitd  inpoalng  dntles  on  dtlsens 
are  to  be  constraed  most  strongly  against 
the  govenunent  and  In  favor  of  tbe  cidzeu. 
and  tiieir  provUlans  are 'not  to  be  extendec 
by  implication  beyond  tbe  -clear  import  ot 
tbe  language  used,  er  to  enlarge  their  opera- 
tloos  so  as  to  embrace  matteva  -not  apecUeai- 
ly  pointed  out,  altbooe^  staBding  npon  a 
dnee  avAlogy."  See  fiuth.  fit  Oonst.  SSi. 
and  U.  S.  .v.  Wlggleawwth,  2  Story,  869,  Fen. 
Gas.  No.  16;680.  And  ''statntes  regolating 
trade  and  tbe  conduct  of  mevbants  ought  to 
be  perfectly  dear  and  intelligible  to  person.s 
of  their  description."  See  Dvrar.  St.  742. 
We  are  therefore  of  opinion  tbat  the  only  li- 
cense which  can  be  collected  under  tbe  ordi- 
nance is  $1.50  on  every  4100  of  premiums  re- 
ceived on  new  buaineas  done  by  the  appellant 
in  the  city  from  tbe  Ist  day  of  Hay,  1900,  un- 
til the  Slat  day  of  December,  ISdO,  and  on 
tbe  aame  amount  for  each  succeeding  year. 

It  is  saggested  by  counsel  for  appellees 
that  mandamus  is  not  a  proper  method  of 
testing  this  point.  We  tfaink  otherwise. 
Sectitm  477  of  the  Civil  Code  of  Practice  pro- 
vides that  "the  vnrtt  of  mandamus  as  treat- 
ed of  in  tliis  cba|)ter,  :1s  en  ordo-  of  a  court 
of  competent  and  nrigtnal  jurisdiction,  com- 
manding an  executive  or  ministerial  officer 
to  perform  an  act  or  omit  to  do  an  act,  tlie 
^cformance  or  amlasion  at  'Wlilcta  Is  enjota- 
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ed  by  law,  and  Is  grantefl  on  the  motion  of 
the  party  aggrieved,  or  of  the  commonwealth 
when  the  public  Interest  Is  affected."  Appel- 
lees are  both  executive  and  ministerial  offi- 
cers of  the  city  of  C!ovington,  and  It  was  tbelr 
duty,  under  the  ordinance,  to  hare  accepted 
tlie  money  tendered  by  appellant  and  issued 
the  license  prorvided  by  the  ordinance. 

For  the  reasons  indicated,  the  Judgment  Is 
reversed  and  the  cause  remanded,  with  In- 
structions to  grant  the  rdief  prayed. 


BILLINOaX)N  V.  JONES  et  al. 
(Supreme  Court  of  Xenueasee.    D«c.  21,  1901.) 

WILI^REVOCATION— INDORSHMENT— DBC- 
liAftATION  SHOWING  INTIBNT. 

Decedent  wrote  in  peneil  upon  his  will, 
"This  will  is  null  and  void,"  and  signed  his 
name,  and  declared  before  witnesses  that  the 
will  was  defaced  and  killed.  'The  paper  was 
then  placed  in  a  lock  drawer,  where  it  was 
found  after  his  death,  12  or  15  years  later. 
During  this  period  he  referred  to  the  will  bnt 
once,  to  the  effect  that  he  never  would  have 
peace  about  It.  J7«M,  that  his  indorsetneut 
made  on  the  will,  and  his  dederation  made  at 
the  time,  together  with  his  not  treating  it  as 
being  in  eHect,  though  keeping  it  for  so  long 
a  period,  constituted  a  revocation  of  the  will 
under  the  civil  and  ecclesiastical  laws. 

Appeal  from  circuit  court,  Marshall  conn- 
ty;   W.  C.  Houston,  Judge. 

Proceediog  by  W.  K.  Bllllngton  for  the 
probate  of  on  alleged  will  of  Beaben  BIIUbk- 
ton,  deceased.  C.  J.  Jones  and  others  eon- 
test  From  a  finding, against  tbe  will,  pro- 
ponent appeals.    Affirmed. 

Walker  'UcLain  and  'Marshall  &  Arm- 
strong, for  appellant  Smlthson,  Armstrong 
A  Xeil,  for  appellees. 


fVIL'KES,  J.  This  Is  an  issue  of  devlsa- 
vlt  vel  non  over  the  will  of  Beuben  Bllllng- 
ton; The  cause  was  beard  before  the  trial 
Judge  In  the  court' below,  and  the  issue  wag 
found  agninst  the  will,  and  the  executor  baa 
appealed  and  assigned  errors. 

There  Is  no  controversy  bnt  that  the  !»• 
strument  was  duly  executed  in  proper  form 
by  Reuben  Billlugton,  but  the  contention  is 
that  It  was  revoked  and  rendered  null  and 
void  by  an  Indorsement  upon  It  It  was  exe- 
cuted in  1S81,  and  was  left  In  the  care  of 
Jnines  Wallace,  one  of  the  subscribing  wit- 
nesses. Where  it  remained  some  four  or  five 
years.  Mr.  BtlUngton  then  went  to  the  wlt- 
nes!!,  and  called  for  the  will,  remarking  that 
he  wanted  to  make  some  changes  in  it  He 
took  it  home  with  him,  and  kept  it  for  some 
time  in  Its  original  condition.  His  wife  was 
not  satisfied  with  it,  because  it  did  not  as 
i<lie  thoogbt  make  an  equal  distribution  of 
his  property  anong  his  children,  and  impor- 
tuned him  to  change  or  destroy  it.  After  an 
attaek  of  ilfawss  be  desired  to  go  to  Califor- 
nia to  see  one  of  bis  ehlMbeu  aud  as  « 


means  of  restoring  his  health.  His  wife 
made  a  condition  of  her  going  with  him  that 
he  should  destroy  the  will.  He  thereupon, 
in  answer  to  her  importunities,  took  the  will, 
and  wrote  upon  It  below  tbe  signature,  in 
pencil,  the  -following  words:  "This  will  is 
null  and  void.  R.  Biiiiugton."  After  thus 
writing  on  it,  be  said  to  his  wife,  "Now  I 
have  defaced  It  and  it  is  killed."  The  act 
of  writing  was  witnessed  by  hie  wife  and 
dangbter,  but  they  did  not  at  the  time  know 
what  was  written.  He  placed  the  paper 
away  in  a  lock  drawer,  and  it  was  not  seen 
again  for  more  than  12  years,— perhaps  as 
many  as  15,— and  not  until  after  his  death, 
when  it  was  found  in  the  drawer,  with  oth- 
er papers,  some  of -which  were  valuable  and 
others  not.  The  proof  shows  that  he  was  a 
man  of  sound  mind,  and  fully  at  himself, 
up  to  his  last  sickness  and  death.  He  ap- 
pears to  have  referred  to  his  will  only  one 
time  during  these  years,  and  that  was  In 
the  presence  of  his  son,  the  executor,  to  the 
effect  that  it  seemed  he  would  never  have 
any  peace  about  the  will.  The  trial  Judge 
was  of  opiuion  from  the  proof  that  the  tes- 
tator, after  executing  his  -wlU,  became  dis- 
satisfied -with  it  and  -wrote  upon  it  with  the 
purpose  of  revoking  it  and  that  the  writing 
and  signature,  made  under  the  circumstan- 
ces, showed  an  intention  to  cancel,  and  was 
sufficient  to  revoke  and  cancel,  the  will.  It 
is  assigned  as  error  that  this  writing  and 
signature  did  not  amount  to  a  revocation, 
but  that  the  will  could  only  be  revoked  by 
destroying,  or  by  executing  some  Instrument 
of  dignity  equal  to  the  will  itself,  and  that 
this  writing  was  not  of  that  dignity.  The 
fact  that  the  testator  kept  the  paper  for  a 
number  of  years  among  his  valuable  papers 
is  urged  as  an  indication  that  he  intended 
It  to  continue  to  be  his  will,  and  to  take  ef- 
fect as  such,  while,  on  the  other  hand,  the 
fact -that  the  Indorsement,  made  in  pencil, 
was  allowed  to  remain  on  the  -will,  and  that 
it  was  never  referred  to  in  the  course  of  15 
years  bnt  once,  and  -then  in  an  indefinite 
manner.  Is  cited  to  show  that  it  was  con- 
sHlered  that  the  will  was  canceled,  and  no 
longer  eflfeetive.  This  extraneous  testimony 
appears  to  be  quite  equally  balanced,  and  to 
throw  but  little,  if  any,  light  upon  the  real 
question  whether  the  will  was  Intended  to 
be  revoked  and  canceled  or  not.  So  that  we 
must  consider  the  legal  effect  of  the  revok- 
ing clause  and  the  acts  and  statements  of 
the  maker  of  the  instrument  made  at  the 
time  of  the  indorsement  as  the  determina- 
tive feature  of  the  case.  Under  the  English 
statute  of  frauds  (29  Car.  II.  c.  3),  it  was 
provided,  in  substance,  that  there  should  be 
no  revocation  of  a  written  will  duly  execut- 
ed except  by  burning,  canceling,  tearing,  or 
obliterating.  This  statute  is  not  In  force  in 
Tennessee,  and  the  question  in  Tennessee, 
except  in  oases  of  revocation  by  means  of  a 
nuncupation  will  under  our  statute  (Shan- 
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Don's  Code,  {  3900),  Is  controlled  by  tbe  rules 
of  tbe  dTlI  and  ecclesiastical  laws,  so  far 
as  they  have  become  a  part  of  tbe  common 
law.  The  Important  qaestlon  in  all  such 
cases  Is  the  Intention  of  the  testator.  If  the 
testator  does  some  act  entirely  different 
from  those  mentioned  In  the  statute,  but 
TTlth  the  full  Intention  to  revoke,  it  will  be 
a  revocation.  Priteh.  Wills,  S  266.  And  so 
If  he  attempt  to  destroy  the  will  with  the 
purpose  of  revoking  the  will,  but  does  not 
succeed,  the  act  done  Is  effectual  to  make 
the  revocation;  as,  for  instance,  if  the  tes- 
tator attempts  to  burn  bis  will,  and  believes 
he  has  done  so,  but  by  the  fraud  of  another 
a  different  paper  is  burned,  it  will  be  a  revo- 
cation if  the  testator  really  Intended  It  to  be 
so,  and  honestly  believed  the  will  destroyed. 
Smiley  v.  Gambill,  2  Head,  164.  The  ques- 
tion of  the  intention  to  revoke  and  of  the 
acts  done  to  effect  it  are  for  the  Jury,  while 
the  effect  of  the  act  done  is  a  matter  for  the 
court  The  facts  being  found,  the  court  will 
decide  whether  or  not  they  amount  to  a 
revocation.  Ford  v.  Ford,  7  Humph.  104; 
Smiley  v.  Gambill,  2  Head,  168.  The  inten- 
tion to  revoke,  and  some  act  done  to  carry 
that  intention  into  execution,  must  concur. 
Schooler,  Wills  (3d  Ed.)  SS  387.  388.  A 
mere  expression  of  an  intention  to  revoke, 
without  some  act  to  carry  It  into  effect.  Is 
not  sufficient  Allen  v.  Huff,  1  Yerg.  409.  A 
written  will  of  either  personalty  or  realty 
cannot  be  revoked  by  mere  paroL  Allen  v. 
Huff,  1  Yerg.  404;  Marr  v.  Marr,  2  Head, 
307,  308;  Rodgers  v.  Rodgers,  6  Heisk.  496, 
498;  Allen  v.  Jeter,  6  Lea,  674.  If  a  maker 
of  a  will  erase  his  signature,  and  after- 
wards resign  it,  without  an  intention  to  can- 
cel, it  will  not  amount  to  a  revocation  or 
cancellation;  but  if  there  is  a  burning,  can- 
celing, tearing,  or  otherwise  destroying  of 
the  instrument,  it  will  be  sufficient  Frear 
V.  Williams,  7  Baxt  650,  553.  And  if  altera- 
tions and  obliterations  are  made  with  a 
view  of  afterwards  making  a  different  dis- 
position of  the  property,  they  will  not 
amount  to  a  revocation  or  cancellation  if  tbe 
subsequent  disposition  Is  not  effectually  car- 
ried out  Stover  v.  Kendall,  1  Gold.  5C0, 
661.  It  was  held  In  Connecticut  that  the 
words,  "This  will  is  invalid,"  indorsed  upon 
the  back  of  an  instrument  otherwise  perfect 
as  a  will,  was  a  sufficient  cancellation  or 
revocation;  there  being  no  statute  In  that 
state  upon  the  subject  Witter  v.  Mott,  2 
Conn.  07;  Card  v.  Grlnman,  6  Conn.  164, 
107;  Prltch.  Wills,  i  271;  Graham  v.  Burch 
(Minn.)  28  Am.  St  Rep.  344,  351,  notes  (s.  c. 
40  N.  W.  697).  In  the  case  at  bar  it  Is  evi- 
dent that  the  revoking  clause  was  written 
by  the  testator  and  signed  by  him;  that  be 
afterwards  became  dissatisfied  with  its  con- 
tents, and  intended  to  cancel  and  revoke  it 
and  80  stated  to  his  wife  in  presence  of  his 
daughter,  and  that  from  that  time  forward 
he  did  not  consider  that  It  had  any  force  or 
efficiency.     The  only  circumstance  militat- 


ing against  this  view  Is  that  he  placed  tbe 
paper  in  a  lock  drawer,  and  kept  It  for  IG 
years,  without  destroying  It;  bat  this  is 
counterbalanced  by  the  proof  that  be  did 
not  treat  it  as  being  In  effect  or  refer  to  it 
as  being  still  his  will,  nor  did  be  erase  the 
revoking  clause,  though  it  was  In  pencil, 
and  might  easily  have  been  obliterated  if 
be  desired.  Under  all  these  circumstances 
we  must  hold  that  the  will  was  revoked  and 
canceled,  and  was  not  In  effect  at  the  deatb 
of  R.  Billlngton,  and  the  Judgment  of  the 
court  bdow  is  affirmed,  with  costs. 


DANIEL  T.  GILES. 
(Supreme  Court  of  Tennesseei.    Dec  14,  1901.) 

ASSAULT    AND    BATTERY— ACTION    FOR    DAM- 

AQKS— DEFENSE— PROVOCATTON-^UT- 

lOATION  OP  DAMAGES. 

1.  Although  any  provocation  calculated  to 
arouse  the  passions  of  a  reasouable  man,  if 
offered  at  the  time  of  an  assault  or  so  re- 
cently as  to  be  a  part  of  the  res  gestie,  will  be 
considered  in  mitigation  of  damages,  no  words 
or  insults  can  actually  justify  an  assault 

2.  An  instruction  iu  an  action  for  assault 
that,  if  the  jury  believed  that  defendant  as- 
saulted plaiutiff  because  of  insults,  and  not 
because  he  believed  plaintiff  was  about  to  as- 
sault him,  plaintiff  would  be  entitled  to  re- 
cover just  such  damages  as  defendant  had  in- 
flicted upon  him,  and  that  if  they  found  for 
plaintiff,  he  would  be  entitled  to  recover  for 
mental  and  physical  sufferinf?,  loss  of  time,  etc.. 
was  erroneous,  in  that  it  eliminated  the  con- 
sideratiou  of  provocation  as  an  element  in 
mitigation  of  damages. 

Appeal  from  circuit  court,  Montgomery 
county;  B.  D.  Bell,  Judge. 

Action  by  Tim  Giles,  Jr.,  against  W.  M. 
Daniel,  Jr.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

Dancy  Fort  and  J.  D.  Taylor,  for  appel- 
lant Leech  &  Savage,  Gholson  &  Lyle.  and 
Daniel  &  Daniel,  for  respondent 

McALISTER.  J.  Plaintiff  below  brought 
this  suit  to  recover  damages  for  an  assault 
and  battery  Inflicted  upon  him  by  tbe  de- 
fendant Daniel.  The  trial  resulted  in  a 
verdict  and  Judgment  against  the  defendant 
for  $500.  Daniel  appealed,  and  has  as- 
signed errors.  The  court  properly  charged 
the  Jury  that  no  words  or  insults  or  oppro- 
brious epithets  would  Justify  an  assault  It 
is  well  settled,  however,  that  any  provoca- 
tion calculated  to  heat  the  blood  or  arouse 
the  passions  of  a  reasonable  man,  if  offered 
at  the  time  of  the  assaxilt  or  so  recently  as 
to  become  a  part  of  the  res  gestae.  Is  ad- 
missible in  evidence,  and  must  be  considered 
by  tlie  jury  In  mitigation  of  damages.  Jac- 
away  v.  Dula,  7  Yerg.  82,  27  Am.  Dec.  492; 
Chambers  v.  Porter,  6  Cold.  273.  It  Is  as- 
signed as  error  that  tbe  charge  of  the  trial 
Judge  virtually  eliminated  from  tbe  consid- 
eration of  the  Jury  In  assessing  tbe  dam- 
ages the  proof  of  provocation.  On  this  sul>- 
Ject  the  court  charged  that:    "K  the  plain- 
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tiff,    Tim  OUes,  Jr.,  ■was  upon  the  witness 
stand,  and  became  stubborn  or  insolent  <a 
Insulted  tbe  defendant,  and  the  defendant, 
aroused  oe  excited  by  his  conduct  and  by  the 
Insult  that  be  offered  or  believed  he  offered, 
struclE  and  Injured  the  plaintiff  when  he  did 
not  believe  that  plaintiff  was  going  to  assault 
him,    but   his   action    in   striking   him   was 
based   upon  the  insults  alone,  and  not  upon 
an  bouest  belief  that  he  was  about  to  be  as- 
saulted by  him,  then  the  plaintiff  would  be 
entitled  to  recover  just  such  damages  as  the 
defendant  inflicted  upon  him.    No  man  has  a 
right  to  assault  another  except  in  necessary 
self-defense;    and,  if  the  plaintiff  was  as- 
saulted by  the  defendant,  and  it  was  not  In 
necessary   self-defense,   or  upon  bis   belief 
founded   upon  reasonable  grounds  that  he 
was    going   to   be   assaulted,    the   plaintiff 
should  recover  just  such  damages  as  be  has 
sustained."     The  court  then  proceeds  to  in- 
struct   the  jury   that   If   they   find   for   the 
plaintiff  under  the  charge  he  would  be  en- 
titled to  recover  for  mental  and  physical  suf- 
fering, loss  of  time,  medical  expenses,  etc. 
The  court  failed  to  Instruct  the  jury  that  any 
insulting  language  or  provocation  offered  by 
the    plaintiff   at   the   time   of   the  assault 
Bhould  be  considered  in  mitigation  of  dam- 
ages.   On  the  contrary,  the  consideration  of 
the  provocation  for  any  purpose  is  entirely 
excluded  by  the  court  in  bis  hypothetical 
statement  of  facts,  and  the  jury  were  in- 
structed that,  unless  the  proof  showed  the 
defendant  acted  In  self-defense  at  the  time 
of  the  assaidt,  the  plaintiff  would  be  entitled 
to  recover  Just  such  damages  as  he  had  sus- 
tained.    This   Is   an   affirmative  error,   for 
^vbich  the  judgment  must  be  reversed,  and 
the  cause  remanded. 


AilEMCAT*  LEAD  PENCIL  CO.  v.  DAVIS. 
(Supreme  Conrt  of  Tennessee.    Dec.  21,  1901.) 

MASTER  AND  SERVANT  —  DANOEROUS  MA- 
CHINERY —  NBGUQKNCB  —  WARNING  —  EVI- 
DENCE—JURY— INSTRUCTIONS— DAMAGES. 

1.  Where  plaintiff  was  injured  by  being 
caught  in  au  unprotected  pulley  near  where  he 
wag  required  to  work  in  defendant's  factory, 
it  was  not  error  to  overrule  a  general  objec- 
tion to  testimony  as  to  the  location  and  condi- 
tion of  the  machines  and  pulley  by  one  who 
followed  plaintiff  at  the  work,  especially  where 
the  next  witness  testified  that  there  had  been 
no  change. 

2.  Where  an  inexperienced  boy  of  10  years 
was  injured  while  at  work  by  b^ng  caught 
by  an  unprotected  pulley  near  where  he  work- 
ed in  a  pencil  factory,  and  had  not  been  warn- 
ed of  the  danger,  an  instnictiou  that  the  jury 
niight  allow  punitive  or  exemplary  damages 
It  they  believe  from  all  the  evidence  that  the 
defendant  employer  was  guilty  of  gross  negli- 
gence, or  acted  in  a  recklRss  disregard  of  the 
safety  of  the  child,  was  not  error. 

;1  Where  plaintiff,  a  boy  of  10  years,  was  so 
Injured  while  at  work  in  defendant's  factory 
as  to  necessitate  the  amputation  of  his  right 
arm,  a  verdict  of  $2,876  was  not  excessive. 

Appeal  from  circuit  court,  Marshall  coun- 
ty; W.  0.  Houston,  Judge. 


Action  by  Clarence  3.  Davis,  by  his  father, 
as  next  friend,  against  the  American  Lead 
PencU  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    A£Srmed. 

Smitlison,  Armstrong  &  Neil  and  Thomp- 
son &  Wallice,  for  appellant.  Marshall  & 
Armstrong,  for  appellee. 

CALDWELL,  J.  WhUe  In  the  employ- 
ment of  the  American  Lead  Pencil  Company 
at  Its  factory  in  Lewlsburg,  Tenn.,  Clarence 
J.  Davis,  a  boy  10  years  old,  received  such 
personal  injuries  as  necessitated  the  amputa- 
tion of  his  right  arm.  By  his  father,  as  next 
friend,  he  brought  this  action  against  the 
company,  and  obtained  verdict  and  judg- 
ment for  $2,875  as  damages.  The  company 
prosecutes  this  appeal  In  error  from  that 
Judgment,  and  raises  several  objections  to- 
the  proceedings  below. 

1.  It  was  the  duty  of  the  plaintiff.  In  the 
course  of  his  work  for  the  defendant,  to  tie 
in  bundles  the  penholders  that  dropped  from- 
each  of  two  planers  Into  boxes.  These  plan- 
ing machines  were  near  each  otlier,  and  In 
close  proximity  to  the  pulley  on  which  the 
plaintiff  was  caught  and  Injured.  With  a 
view  of  corroborating  his  own  testimony  as 
to  the  location  and  unprotected  condition  of 
these  machines,  the  plaintiff  Introduced 
James  Bearden,  who  testified  as  follows:  "I 
worked  there  after  Davis  was  hurt  I  know 
how  the  planers  were  arranged  and  located 
while  I  worked  there,  but  don't  know  how 
it  was  when  plaintiff  was  hurt  There  were 
three  machines  side  by  side.  Two  were 
from  four  to  six  feet  apart,  [and]  there  was 
no  protection  from  the  belt  or  pulley  while  I 
was  there."  This  statement  about  the  situ- 
ation was  admitted  over  objection  of  the  de- 
fendant, and  its  admission  is  assigned  as  er- 
ror. The  assignment  is  bad,  because  the 
objection  was  general,  being,  "Defendant  ex- 
cepted to  the  question"  (Telephone  Co.  v. 
Poston,  94  Tenn.  G96,  80  S.  W.  1040;  Crane 
V.  State,  94  Tenn.  80*  28  S.  W.  317);  also  be- 
cause testimony  relating  to  condition  soon 
after  catastrophe,  nothing  else  appearing, 
was  competent  as  tending  to  show  condi- 
tion at  that  time;  and,  finally,  because  tlie 
next  witness  said,  "Machines  [were]  in  same 
place  and  condition  when  Jim  Bearden  work- 
ed there  that  they  were  when  Davis  worked 
there."  If  the  testimony  excepted  to  had  dis- 
closed the  fact  of  subsequent  repair  of  sup- 
posed defect  In  condition  or  arrangement  of 
machinery,  it  would  have  been  incompetent 
under  the  principle  announced  In  Railroad 
C!o,  V.  Wyatt,  104  Tenn.  433,  58  S.  W.  808,  78 
Am.  St.  Rep.  926.  But  such  was  not  the  pur- 
port of  the  testimony.  It  indicated  no 
change  in  the  locus  In  quo. 

2.  Again,  It  is  assigned  as  error  that  the 
court  charged  the  jury  that  they  might  allow 
punitive  or  exemplary  damages  if  they  be- 
lieved, from  all  the  facts  and  circumstances, 
that  the  defendant  was  "guilty  of  gross  ne^.^, 
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ligeaee,"  or  acted  in  *^ecUe88  disregard  of 
the  safety  of  the  child."  The  objection  la 
twofold:  (1)  That  the  instruction  tras  un- 
sound in  law;  and  (2)  that  it  was  not  Justi- 
fied by  the  eTidence.  Neither  point  is  well 
tuken.  The  lustructiou  correctly  makes  el- 
tlier  "gross  negligence"  on  the  part  of  the  de- 
fendant or  its  "reckless  disregard  of  the  safe- 
ty of  the  child,"  if  proven,  a  basis  for  puni- 
tive or  exemplary  damages,  in  the  discretion 
of  the  Jury.  "Grose  uegllsrence"— which  is 
the  milder  of  the  two  expressions— is  one  of 
tl»e  terms  used  by  the  authorities  in  stating 
the  general  rule  that  such  damages  are  al- 
lowable in  actions  of  tort  whenever  "fraud, 
malice,  gross  negligence,  or  oppression"  in- 
tervenes. ESactly  those  four  terms  are  so 
employed  In  Sedg.  Dam.  <6th  Ed.)  at  page 
35,  and  in  many  of  our  cases,  including  the 
foilovrlBg:  Byram  v.  McGuire,  3  Head,  o32; 
Dougherty  v.  Shown,  1  Heisk.  306;  Robins 
V.  Frazier,  5  Hcisk.  101;  Haley  v.  Railroad 
Co.,  7  Bait.  242;  Cox  v.  Crumley,  5  Lea,  533; 
Railroad  Oo.  v.  Guinan,  11  Lea,  103.  40  Am. 
Rep.  279;  Transportation  Co.  v.  Smith,  16 
Lea,  GOl,  1  S.  W.  280;  Telegraph  Oo.  v. 
Shaw,  102  Tenn.  318,  62  S.  W.  163;  Trac- 
tion Oo.  T.  Laae,  108  Tenn.  388,  889,  53  S.  W. 
537,  46  L.  R.  A,  549.  Gross  negligence,  then, 
in  undoubtedly  one  ground  for  the  allowance 
■of  p-uBltlve  or  exemplary  damages:  and  for 
tlie  greater  reason  is  that  degree  of  turpitude 
♦ieserilwd  l>y  the  stronger  expression  of  the 
♦•Imi-ge,  '^reckless  disregard  of  the  safety  of 
the  elilid,"  also  a  gronnd  for  the  allowance  of 
.such  damages.  Sutherland  gives  support  for 
the  latter'  form  ■of  expression  when.  In  dls- 
■(.■iissing  the  subject,  he  says  damages  of  this 
kind  "are  allowed  when  a  wrongful  act  Is 
done  with  a  bad  motive,  or  so  recklessly  as 
to  imply  a  disregard  Of  social  obligations, 
■or  where  there  Is  negligence  eo  gross  as  to 
amount  to  misconduct  and  recklessaess."  1 
Suth.  Dam.  (2d  Ed.)  p.  845.  That  language 
of  Snth^and  was  adopted  by  tiiis  court  In 
two  of  tlie  cases  Just  cited  (11  Lea,  103; 
103  Tenn.  389,  53  S.  W.  557,  46  L.  R.  A. 
.549),  and  also  In  Railway  Oo.  ▼.  Lee,  90 
Tenn.  573,  tS  S.  W.  268,  as  another  mode 
of  statiBg  some  of  the  grounds  for  allowing 
damages  of  this  kind.  The  supreme  court  of 
the'  United  -States  expresses  the  same  general 
thought  in  somewhat  different  phraseology, 
not  conflning  itself  to  any  particular  words. 
Day  T.  •  Woodwortb,  13  How.  371,  14  Ij.  Ed. 
181;  Railroad  Go.  v.  Arms,  91  U.  8.  403,  23 
L.  Bd.  374;  Scott  v.  Donald,  165  U.  S.  8G,  17 
Snp.  Ct  266,  41  L.  Bd.  632.  None  of  these 
authorities  deny,  but,  on  the  contrary,  all  of 
them  that  are  to  the  exact  point  in  effect  af- 
firm, that  what  amonnts  to  gross  negligence 
under  the  facts  of  liie  particular  case  or  to 
«  disregard  of  the -safety  of  the  person  in- 
jured, is  a  'discretionary  gronnd  for  punitive 
or  exemplary  damages:  and  in  that  affirma- 
tion they  give  the  amplest  support  to  the 
present  instruction  of  tlie  trial  Judge.  The 
testimony  of  the  plaintiff  was  to  the  effect 


tiiat  he,  though  only  10  years  old,  and  int^r 
perlenced,  was,  by  the  defendant,  witlwu: 
any  warning  or  instructions,  put  to  work 
near  uncovered  and  dangerons  macbinery,  is 
GOBsequeoce  of  which,  while  moving  from 
one  position  to  another  in  the  effort  to  dLv 
charge  bis  duty  as  directed,  his  arm  was 
caught,  and  the  injuries  for  whicli  he  sues 
were  inflicted  upon  him.  This  testimony  nn- 
mistakabiy  tends  to  show  gross  negligence 
and  recklessness  «n  ti  e  part  of  Oxe  defend- 
ant, and  that  tendency  was  enough  to  Justify 
the  submission  of  tlie  qaestlon  to  ttae  Jnty. 
"It  is  for  the  court  to  determine  whether 
the  eridence  tenAa  to  show  facts  which  war- 
rant exemplary  damages.  "Hie  safflciency  of 
the  facts  is  for  the  jury."  1  Suth.  D«m.  (Jd 
Bd.)  p.  807,  S  403.  ^  the  instructiaa  com- 
plained of  was  both  sound  In  law  and  justi- 
fied by  the  evidence.  Moreover,  It  is  clear 
that  the  jury  did  not  allow  punitive  or  exem- 
plary damages.  TTiat  Ijetog  true,  the  instruc- 
tion, if  not  correct,  as  it  has  been  found  to 
be,  would  be  harmless,  and  therefore  not 
ground  for  reversal. 

3.  Finally,  the  only  other  assignment  of  er- 
ror that  need  be  mentioned  is  that  which 
complains  of  the  verdict  as  excessive,  and  this 
may  be  disposed  of  very  briefly.  In  cases  of 
this  character— actions  for  personal  injuries. 
j  —it  is  always  the  duty  of  the  Jury.  In  the 
first  instance,  to  determine  the  amount  of 
compensatory  damages  It  will  allow;  and  the 
court  is  authorteed  to  Interfere  on  the  groun<l 
of  escesslveness  only  When  the  allowance  is 
so  large  as  to  evince  passion,  prejudice,  i)ar- 
tiality,  caprice,  or  corruption  on  the  part  of 
the  Jury.  Packet  Oo.  v.  Hot)bs,  105  Tenn.  46. 
68  S.  W.  278.  The  present  verdict  evinces  no 
such  vice.  A  fair  and  impartial  Jury  might 
reasonably  allow  $2,875  «s  compensation  for 
the  pain,  anguish,  and  dismemberment  found 
to  have  been  suffered  by  the  plaintiff  through 
the  negligence  of  the  defendant. 


MEMOBANDUS  DECISIONS. 


WARD  V.  MORRIS  et  uz.  (Supreme  Conrt 
of  Arkansas.  .  Feb.  15,.  1802.)  Appeal  from  Ash- 
ley chancery  conrt;  J.  G.  Williamsoa,  Speciil 
Ohancelior.  Suit  by  Robert  H.  Ward  agunst 
J.  W.  Morris  and  wife.  From  a  decree  in 
favor  of  dcffiidanta,  plaiutiC  appeals.  Affirm- 
ed. Geo.  W.  Normaa,  Cor  appellant.  Eotiert 
£.  Craig,  for  appeliees. 

BATTLE,  J.  Robert  H.  Ward  instituted  a 
suit.  In  the  Ashley  chancery  court  ai^Jini^t  J. 
W.  Morris  and  his  wife,  MoUie  H.  Nlorris.  to 
recover  Of' them  $550,  which  Bobei-t  W.  W«r«l 
owed  him  for  the  rent  Of  a' farm  for  the  year 
l^i07,  and  alleged  that  they  were  liable  to  him 
for  such  amount,  because  they  took  possession 
Of  20  bales  of  cotton  grown  upon  the  farm 
rented  to  Robert  W.  duriuK  the  year  1897,  and, 
with  notice  that  he  had  a  lieu  on  the  same  for 
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]'eiit,  converted  It  to  their  own  uee.  The  de- 
fendants ans^rered,  and  alleged  that  the  plain- 
tiff was  indebted  to  tbem  in  the  sum  of  $7OT.8B 
for  supplies  furnished,  nt  his  reqoest,  to  raiae 
the  a-up  of  18&7,  and  asked  judgment  for  the 
same.  After  heai-ing  the  eTidenee,  the  court 
found  that  the  plaintiff  was  indebted  to  the 
defendant  J.  W.  Mon'is  in  the  Bum  of  -$790.29 
for  goods  and  supplies  advanced  to  him,  at  his 
request,  in  tiie  year  1807,  and  that  the  defend- 
-ant  M.  H.  Morris  received  20  boles  of  the  cot- 
ton grown  by  the  plaintiff's  tenant  in  the  year 
1887,  upon  which  he  had  a  lien  for  $ooO,  the 
jimount  due  for  rent,  and  that  the  value  of 
the  cotton  was  $496.01,  for  which  she  was  in- 
debted to  him,  and  rendered  judgment  against 
liim  and  in  her  favor  for  the  balance  remaining 
-after  dednctiag  the  value  of  the  cotton  from 
bis  indebtedness  to  her;  and  the  plaintiff  ap- 
pealed. The  only  question  presented  to  our 
consideration  for  decision  is.  was  the  appel- 
lant indebted  to  Mrs.  Moriis  in  the  amount 
found  by  the  court?  That  is  a  question  of 
fact.  We  think  that  the  evidence  was  suffi- 
cient to  sustain  the  chancellor.  The  decree  Is 
•affirmed. 


BUOKMAX  et  al.  v.  LYLB.  (Court  of  Ap- 
Iteals  of  Kentucky.  Jan.  28,  190(2.)  Appeal 
from  circuit  court,  Henderson  county.  "Not  to 
be  officially  reported."  Action  by  Mary  H. 
I.iyle  against  W.  T.  Buckman  and  another  for 
the  allotment  of  dower.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affii'med.  Mont- 
gomery Merritt,  for  appellants.  Teaman  & 
Yeaman,  for  appellee. 

PATNTEm,  J.  T1>e  spneliee.  Mary  Lyle,  Js 
the  widow  of  John  N.  Lyle.  During  coverture 
the  husband  was  seised  and  possessed  of  a 
tract  of  land  in  Henderson  county  containing 
370  acres.  The  appellant  Morrow  owijs  about 
136  acres  of  that  bonudary,  and  the  appellant 
W.  T.  Buckman  the  balance,  each  of  whom 
have  owned  their  separate  parcels  since  1870, 
The  appellee  had  never  released  her  right  to 
dower  in  the  property.  It  appeared  that  the 
Morrow  ti-act  eoiid  not  be  divided,  so  as  to 
billot  to  plaintiff  her  dower  therein  in  kind, 
without  matenially  impairing  Its  vainer  The 
eouit  adjudged  that  she  should  be  compensated 
by  Morrow  in  money  on  the  basis  of  rental 
value  of  the  land,  if  it  were  now  in  the  condi- 
tion it  was  when  sold  from  her  deceased  hus- 
band, llie  court  allowed  her  $440.70.  She 
was  allotted  dower  in  the  Buckman  tract;  the 
court  adjudging  that  by  reason  of  the  improve- 
ments made  on  it  by  Bnckman  its  value  has 
been  enhanced,  so  that,  from  the  value  of  $80 
when  he  purchased  it,  it  is  now  worth  $50 
per  acre,  and.  instead  of  allotting  one-third  in 
value  of  land,  she  was  allowed  one-hfth  in 
value  us  it  now  stands.  There  is  no  question 
made  ns  to  tlie  correctness  of  the  rule  of  law 
which  the  court  followed  in  the  allotment  of 
the  dower.  The  question  here  for  review  is 
whether  the  court  erred  in  fixing  the  rental 
value  of  the  land,  etc.,  and  in  determining  the 
amount  Morrow  should  pay  and  the  quantity 
of  land  allotted  as  dower  ont  of  the  Buckman 
tract.  A  great  many  witnesses  were  intro- 
duced on  this  question.  Necessarily  the  testi- 
mony offered  consiKted  in  the  opinions  of  the 
wvernl  \Wtues8es.  They  differed  as  to  the 
rentAl  value  of  the  land  at  tlie  time  appellants 
f>nrchaeed  it,  and  also  as  to  its  present  rental 
vnlne.  It  would  be  unprofitable  to  enter  into 
a  discussion  of  the  teKtiinony  of  the  several 
witnesses  introduced.  We  presume  the  court, 
on  trying  the  case,  knew  the  witnesses,  which 
•*nabled  him  to  determine  what  weight  should 
lie  given  to  their  opinions  as  to  the  rental  value 
of  the  land.  In  view  of  the  conflict  in  the  tes- 
timony, we  are  inclined  to  give  Rorae  weight 
ro  tlie  findings  of  the  court,  and  therefore  af- 
Htm  the  judgment. 


OARTEIR  T.  INGRAM  et  al.  (Court  of  Ap- 
peals of  Kentucky.  Feb.  18,  1902.)  Appeal 
from  circuit  court,  Pulaski  county.  "Not  to  be 
officially  reported."  Action  by  B.  B.  Carter 
against  Miles  N.  Ingriim  and  others  to  subject 
land  to  the  payment  of  a  debt.  .Judgment  for 
defendants,  and  plaintiff  appeals.  AUlrmed. 
Harry  L.  Fogg,  Robt.  H.  Winu,  Hazelrigg 
&  Chenault,  and  Ed.  C.  O'Rear,  for  appellant 
O.  H.  Waddle,  for  appellees. 

DU  REL.LE,  J.  John  Ingram,  the  father  of 
appellees,  ptirchased  in  1871  the  farm  which 
had  been  owned  by  Hugh  Ward,  his  father- 
in-law,  in  Morgan  county,  Ky.,  for  the  recited 
consideration  of  $700  cash.  In  1888  he  ap- 
pears to  have  been  the  owner  of  about  53  acres 
of  land  in  Montgomery  county,  which  he  seems 
to'  have  acquired  as  the  result  of  a  land  trade, 
and  which,  in  January  of  that  year,  he  convey- 
ed to  his  wife,  Annie  Ward  Ingram,  for  the 
recited  consideration  of  love  and  affection,  anil 
the  further  consideration  of  $1,000  cash,  paid 
by  the  grantee  fi-om  her  separate  estate,  de- 
rived from  a  sale  of  the  real  estate  of  her 
father,  Hugh  Ward.  John  Ingi'am  owned  and 
lived  upon  this  land  for  a  unmber  of  yearx 
prior  to  this  transfer.  In  March,  1881,  he 
borrowed  from  one  Mine  $600,  executing  a  not» 
ttierefor,  due  12  months  after  date,  with  appel- 
lant Carter  as  surety.  In  December,  1S91,  the 
Montgomery  connty  ti-act  was  ti-aded  for  a 
tract  of  854  acres  in  Pulaski  county,  Ingi-am 
paying  $500  cash  to  boot;  the  deed  being  made 
to  John  Ingram,  though,  as  claimed.  It  was 
intended  it  should  be  made  to  his  wife.  Tlie 
$600  lx)ot  was  raised  by  a  mortgage  on  the 
tract  thus  acquired.  Some  four  years  later,  in 
November,  1805.  Ingram  and  wife  conveyed 
the  Pulaski  land  to  their  sons,  Miles  N.  and 
Hugh  G.  Ingram,  one-half  each;  each  grantee 
assuming  payment  of  one-half  of  the  $50i> 
mortgage.  In  1896  Hugh  C.  Ingram  sold  his 
half  of  the  land  to  one  B.  L.  Allen  for  $000, 
with  which  he  paid  one-half  the  mortgage  debt 
assumed  by  him,  and  advanced  to  his  brother 
Miles  a  like  amotint  to  pay  the  latter's  half  of 
the  mortgage  debt,  taking  a  mortgage  npoa 
Miles'  half  to  secure  the  payment  of  the  loan. 
In  July,  1886,  Miles  N.  Ingram  and  wife  con- 
veyed his  176  acres  to  one  Hendricks,  the  gran- 
tee assuming  the  payment  of  the  mortgage  to 
U.  C.  Ingram,  and  in  addition,  thongh  this  was 
not  recited  in  the  deed,  conveyed  to  Miles  N. 
Ingram  another  tract  of  82  acres  of  land.  Ap- 
pellant Carter  having  been  obliged  to  pay  the 
ddit  of  John  N.  Ingram,  upon  which  he  was 
surety,  brought  suit  to  subject  this  ffi-acre 
tract  to  the  payment  of  his  claim  against  the 
estate  of  John  Ingram,  who  had  died  some  two 
.vears  previous.  The  defenses  relied  on  are: 
First,  that  there  was  no  fraudulent  Intent  in 
the  conveyance  by  Ingram  to  his  wife,  but 
that  it  was  a  bona  fide  conveyance  for  value, 
the  true  consideration  being  expressed  in  the 
deed;  and,  second,  that  in  any  eveut  either  In- 
gram or  his  wife  was  entitled  to  homentead 
In  the  Montgomery  county  tract  as  against  the 
plaintiff's  claim,  that  the  trade  for  the  Pulaskt 
]  county  tract  was  a  mere  transfer  of  their 
homestead  right  to  another  tract  of  land,  and 
that  the  value  of  the  latter  tract,  le'is  the 
$500  debt  upon  it,  did  not  amount  to  $1,000. 
'There  is  considerable  conflict  of  testimon.v,  and 
the  weight  of  testimony  seems  to  be  agnin^ 
the  existence  of  any  sufficient  valunble  consid- 
eration for  the  transfer  from  Ingram  to  his 
wife.  On  the  other  hand,  the  evidence  tends 
to  support  the  claim  that  they  were,  or  one  of 
them  was,  entitled  to  homestead  therein;  and, 
while  there  is  considerable  evidence  to  show 
this  tract  was  worth  more  than  the  amount 
of  the  homestead  exemption,  the  fact  remains 
that  it  was  traded,  with  $500  boot,  for  the 
Pnlaskl  county  land,  one-half  of  which  was 
8uhse<|iiently  sold  for  $000,  which  was  pre- 
sumably   ft   fair,    voluntary    sale.    Upon    this 
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state  of  fact,  the  chancellor  decided  that  the 
defense  based  upon  the  claim  of  homeRtead 
was  made  out  b]r  the  evidence,  and  dismissed 
the  petition.  Giring  to  the  finding  of  the  chan- 
cellor upon  the  facts  the  weight  to  which  we 
think  it  entitled,  we  are  not  inclined  to  disturb 
his  judgment.  The  judgment  is  therefore  af- 
firmed. 

O'REAR,  J.,  not  sitting. 


COMMONWEAIiTH.  to  Use  of  BRUFP, 
V.  BURNETT  et  al.  (Ck)urt  of  Appeals  of 
Kentucky.  March  11,  1902.)  Appeal  from  cir- 
cuit court.  Christian  county.  "Not  to  be  offi- 
cially reported."  Action  by  the  commonwealth, 
to  the  use  of  J.  W.  BruS,  against  R.  A.  Bur- 
nett and  others,  on  an  indemnifying  bond.  Judg- 
ment for  defendants,  and  plaintiff  appeals.  Af- 
firmed. Harry  Ferguson  and  Breathitt  &  Fow- 
ler, for  appellant  J.  W.  Downer,  C.  H.  Bush, 
and  J.  T.  Hanberir,  for  appellees. 

PAYNTER,  J.  This  is  the  third  appeal  lu 
this  case.  44  S.  W.  966;  52  S.  W.  065.  In 
the  opinion  delivered  on  the  second  appeal,  the 
court  ruled  that  the  only  issues  to  be  submit- 
ted to  the  jury  are:  (1)  Was  the  rick  of  hay 
gotten  of  appellant  by  James  Burnett?  (2)  If 
80,  was  it  accepted  by  him  under  authority 
from  his  father  in  satisfaction  of  the  judgment 
in  contest?  Testimony  was  offered  touching 
the  issues  stated,  and  the  court  by  appropriate 
instructions  submitted  them  to  the  jury.  The 
appellee  R.  A.  Burnett  testified  that  he  never 
gave  his  son  James  Burnett  authority,  by  let- 
ter or  otherwise,  to  accept  a  rick  of  hay  in  sat- 
isfaction of  his  judgment.  His  son  James  tes- 
tifies that  he  never  had  such  authority,  and 
that  he  never  agreed  to  accept  one  in  satis- 
faction of  the  judgment;  that  he  never  received 
a  rick  of  hay  from  appellant,  but  only  two 
loads,  worth  about  $4  each.  The  appellant, 
Bruff,  testified  that  James  Buruett  showed  him 
a  letter  from  his  father,  which  authorized  him 
to  make  whatever  agreement  he  saw  proper  In 
the  purchase  of  the  hay  from  the  appellant. 
He  eudeavors  to  support  his  testimony  by  that 
of  two  of  his  children.  There  are  circumstan- 
ces in  this  case  which  tend  to  support  the  ap- 
pellee that  the  hay  received  by  his  son  was 
not  in  satisfaction  of  the  judgment.  There  ia 
great  conflict  in  the  testimony  as  to  whether 
James  Burnett  received  a  rick  of  Hay,  or  only 
two  loads.  He  testified  that  he  only  received 
two  loads,  which  were  delivered  by  appellant, 
Bruff.  In  this  he  was  supported  by  testimony 
of  two  disinterested  witnesses,  who  testified  as 
to  their  opportunity  of  knowing  the  quantity 
of  hay  received  by  Burnett.  On  the  other 
hand,  plaintiff.  Bruff,  and  two  of  his  children, 
testify  that  James  Burnett  received  the  rick 
of  hay.  In  this  they  were  supported  by  the 
testimony  of  other  witnesses.  If  the  hay  was 
received  at  all,  it  waui  about  14  years  before 
the  witnesses  testified  on  the  trial.  The  jury 
saw  the  witnesses  and  hoard  them  testify  on 
both  these  issues.  It  was  more  capable  of 
judging  as  to  their  credibility  than  we  are.' 
The  witnesses  who  testified  for  appellant  on 
the  question  as  to  whether  a  rick  was  received 
outnumber  those  of  the  appellees;  but  it  is 
quality,  not  quantity,  that  should  weigh  most 
with  the  jury.  We  cannot  say  that  the  verdict 
is  flagrantiy  against  the  weight  of  the  evidence, 
and  it  is  only  in  cases  where  it  is  that  this 
court  will  disturb  the  verdict.  The  judgment 
is  affirmed. 


HASKELL  T.  CHAMBERS'  ADM'R  et  al. 
(Court  of  Appeals  of  Kentucky.  Feb.  21, 
1002.)  Appeal  from  circuit  court,  Boyd  coun- 
ty. "Not  to  be  officially  reported."  Action  bv 
Harriet  A.  Haskell  aftainst  Henry  A.  Haskell 
and  others   to   cancel  a  deed.    Judgment  tor 


plaintiff,  and  defendant  Henry  A.  Hadiell  ap- 
peals. Affirmed.  D.  W.  Steele  and  R.  C. 
Bums,  for  appellant.  D.  K.  Wds  and  Jas.  H. 
Hazelrigg,  for  appellees. 

BURNAM,  J.  At  the  April  term.  lS»i.  of 
the  Boyd  circuit  court,  the  Ashland  National 
Bank  recorered  a  judgment  for  $900.  with  in- 
terest and  cost,  against  James  A.  Haskell.  O. 
J.  Chambers,  and  Harriet  A.  Haskell  npon  an 
obligation  which  Mrs.  Haskell  had  signed  as 
security  for  her  co-obligxxrs.  An  execution  Is- 
sued on  the  judgment,  which  was  le-ried  ap(» 
certain  lots  belonging  to  Sirs.  Haskell  fronting 
on  Winchester  avenue  in  the  city  of  Ashland; 
and  they  were  sold  by  the  sheriff  on  the  23d 
of  June.  1894,  and  bought  by  Joseph  Lordi^ 
at  the  price  of  |0S3.21,  upon  three  montluT 
credit.  Previotts  to  his  purchase  Lordier 
agreed  that  Mrs.  Haskell  could  redeem  the  lots 
at  the  expiration  of  90  days  or  within  a  rea- 
sonable time.  Sometime  after  the  pnrchaae 
Lordier  transferred  the  benefit  of  his  bid  to 
the  appellant,  Henry  A.  Haskell,   who  was  a 

fraodson  of  plaintiff  and  a  sou  of  J.  A.  Has- 
ell.  Mrs.  Haskell  was  induced  to  consent  to 
this  transfer  by  representations  made  to  her 
by  her  son,  J.  A.  Haskell,  that  it  would  be 
better  for  her  grandson  to  hold  the  proper^ 
for  her  than  Lordier,  as  be  might  at  the  ex- 
piration of  the  90  days  claim  to  be  the  absolnte 
owner  thereof.  To  enable  Henry  A.  Haskell 
to  raise  the  money  to  pay  Lordier,  his  grand- 
mother conveyed  to  him  by  general  Tvarranty 
deed  20  feet  off  of  the  west  side  of  lot  No.  10 
for  the  nominal  consideration  of  $500.  He 
thereupon  mortgaged  the  lot  so  conveyed  to  a 
building  and  loan  association  for  SiiOO,  asing 
the  money  so  borrowed,  with  an  additional  sum 
furnished  by  himself,  amounting  in  the  aggre- 

fate  to  $977.04,  to  pay  the  amount  dne  Lordier. 
[e  thereupon  took  possession  of  the  lots,  and 
induced  the  sheriff,  who  had  sold  the  property 
to  Lordier,  to  execute  to  him  a  deed  to  all  three 
of  them,  and  proceeded  to  rent  out  the  baild- 
iugs  and  collect  the  rents  and  make  snch  Im- 
provements as  he  saw  fit,  claiming  to  be  the 
absolute  owner  thereof.  Thereupon  the  grand- 
mother, Mrs.  Haskell,  instituted  this  suit,  in 
which  she  alleges  that  the  defendant  had.  be- 
fore he  redeemed  the  property  from  Lordier. 
agreed  with  her  that  he  would  hold  it  for  her 
benefit,  and  that  whenever  she  refunded  to 
him  the  moneys  advanced  by  him  to  redeem 
the  property,  with  interest,  he  would  turn  It 
over  to  her.  She  alleges  that  the  property  was 
reasonably  worth  $3,500,  and  that  the  rental 
value  thereof  was  not  less  than  $20  per  month, 
and  asked  that  the  deed  executed  by  the  sheriff 
to  appellant  be  canceled,  and  that  he  be  ad- 
judged to  hold  the  property,  out^de  of  the 
20-foot  lot,  in  trust  for  her,  subject  to  his 
equitable  lieu  for  moneys  advanced  by  him  to 
redeem  it.  The  defendant  answered  that  he 
had  redeemed  the  property  from  Lordier  at  the 
special  instance  and  request  of  his  grand- 
mother, after  being  informed  by  her  that  she 
was  unable  to  redeem  it,  and  that  she  preferred 
that  he  should  own  it  rather  than  Lordier; 
that,  in  addition  to  the  debt  due  Lordier,  ths 
lots  were  incumbered  by  a  mortgage  debt  for 
$1,000  to  the  National  Building  &  Loan  Asso- 
ciation, which  he  was  to  assume;  that  the  shei^ 
Iff's  deed  was  made  to  him  with  the  knowledge 
and  consent  of  his  grandmother;  and  that  he 
had  taken  possession  of  the  property  with  her 
full  knowledge  and  approval,  and  bad  paid  the 
annually  accruing  premiums  and  dues  on  the 
debt  to  the  building  and  loan  associatiou,  and 
the  taxes  and  insurance,  and  made  valuable 
and  lasting  improvements  and  repairs  upon  the 
pronerty,  upon  the  assumption  that  it  belonged 
to  him.  Tiie  pleadings  being  made  up  and 
proof  taken,  the  chancellor  rendered  a  judg- 
ment at  the  May  term,  1899,  in  which  it  was 
decreed  that  the  defendant  H.  A.  Haskell  was 
the  owner  and  entitied  to  the  possession  of  the 
20-foot  lot  on  the  northwest  side  ot  lot  No. 
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lO.  being  the  lot  covered  by  the  deed  execut- 
«d  to  him  by  appellee;  that  he  had  a  lien  up- 
on the  remaining  lots  for  the  balance  due  him 
for  moneys  advanced  to  pay  Lordier,  and  also 
for  any  sums  expended  by  him  for  improve- 
mo-nts,  repairs,  insurance,  and  taxes,  and  for 
the  various  amounts  paid  to  the  national  build- 
luK  and  loan  association,  with  interest  from 
date  of  payment;  and  that  he  should  be  char- 
gtd  with  a  reasonable  rent  for  lots  Nos.  11  and 
12, — and  directed  the  cancellation  of  the  sher- 
iff's deed,  and  referred  the  case  to  the  master 
commissioner  to  settle  with  appellant.  On  tne 
20th  of  March,  1900,  the  defendant  filed  a  copy 
of  this  judgment  with  the  clerk  of  this  court, 
and  had  an  appeal  granted.  On  October  30, 
lUOO.  upon  his  motion,  he  was  granted  until 
the  first  day  of  the  January  term,  1901,  and 
this  time  was  subseouently  extended  until  the 
14th  of  January,  when  he  filed  a  copy,  not 
only  of  the  record,  which  had  been  made  pre- 
vious to  the  judgment  appealed  from,  but  also 
included  copies  of  all  subsequent  papers  and 
proceedings  in  the  case,  including  the  report 
of  settlement  made  by  the  master  commissioner 
under  the  judgment  appealed  from,  with  an 
elaborate  list  of  exceptions  filed  thereto  in  the 
trial  court.  No  final  judgment,  however,  seems 
to  have  been  rendered  upon  the  issues  raised 
by  the  exceptions,  and  no  additional  appeal  is 
prosecuted.  The  sole  question  before  this 
court,  therefore,  on  this  appeal,  is  the  correct- 
ness of  the  judgment  of  June,  18J^.  The  ques- 
tion is  purely  one  of  fact,  about  which  the 
evidence  is  conflicting;  and  giving,  as  we  must, 
some  weight  to  the  judgment  of  the  chancellor 
as  to  the  weight  of  the  testimony,  we  do  not 
feel  authorized. to  disturb  his  findings.  Judg- 
ment affirmed. 


HENBY  et  al.  v.  THOMPSON.  (Court  of 
Appeals  of  Kentucky.  Jan.  28,  1902.)  Appeal 
from  circuit  court,  Metcalfe  county.  "Not  to 
be  officially  reported."  Action  by  James  A. 
Thompson  against  J.  E.  Henry  and  others  to 
enforce  a  lien  on  laud.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed.  J.  W. 
Compton,  for  appellants.  Dehoney  &  Falkner, 
for  appellee. 

GUFFY,  0.  J.  The  appeUee  instituted  this 
action  in  the  Metcalfe  circuit  court  against  the 
appellants  for  the  collection  of  a  certain  note 
for  $75,  which  was  alleged  to  be  part  of  the 
pui-chase  money  for  a  tract  of  laud  described 
in  the  petition;  and  it  was  claimed  that  a  lien 
existed  upon  the  land  to  secure  the  payment 
of  said  note,  the  note  having  been  executed  to 
one  Edwards  and  by  him  sold  to  the  apprilee. 
It  n-as  further  alleged  that  the  note  was  ex- 
ecuted by  Mary  Henry,  the  wife  of  J.  K.  Henry 
and  that  the  land  was  conveyed  to  her  by  deed, 
which,  it  seems,  was  never  recorded.  After- 
wards she  and  her  husband  conveyed  the  land 
to  J.  S.  Henry.  The  defendants  denied  the  aa- 
sigiiment,  and  in  fact  interposed  almost  every 
imaginable  defense  that  could  be  thought  of 
against  the  note  and  plaintiff's  claim  for  the 
enforcement  of  his  alleged  lien.  It  is  contend- 
ed for  appellee  that  the  deed  from  J.  II.  and 
Mary  Henry  to  J.  S.  Henry  recognized  the 
note  in  controversy.  Various  depositions  were 
taken  in  support  of  plaintiff's  claim,  as  well  as 
some  to  sustain  defense  of  J.  8.  Henry.  The 
court  finally  rendered  judgment  against  J.  R. 
Henry  for  the  amount  of  the  note,  and  ad- 
judged a  sale  of  the  land  named  in  the  peti- 
tion to  satisfy  the  judgment.  Afterwai-ds  the 
appellants  filed  petition  for  a  new  trial,  which, 
after  being  prepared  aud  submitted,  was  dis- 
missed, and  an  injunction  granted  staying  the 
judgment  dissolved.  AppeHflants  excepted  to 
both  judgments,  and  prayed  an  appeal,  which 
Was  granted.  The  judgment  first  referred  to 
»a»  rendered  in  November,  1898.  The  original 
suit  was  instituted  in  1806.   In  December,  1809, 


appellants  procured  an  appeal  from  the  clerk 
of  this  court  and  executed  a  supersedeas  bond. 
The  judgment  of  November,  1S98.  is  the  judg- 
ment from  which  this  appeal  is  prosecuted. 
The  appellants  have  failed  to  point  out  any  er- 
ror in  the  judgment  appealed  from,  and,  after  a 
careful  consideration  of  the  record,  we  fail  to 
discover  any  error  prejudicial  to  the  substantial 
rights  of  the  appellants.  The  judgment  is 
therefore  affirmed,  with  damages. 


HURBERT  T.  JACKEY.  (Court  of  Appeals 
of  Kentucky.  Jan.  29,  1902.)  Appeal  from  cir- 
cuit court,  Jefferson  county,  common  pleas  divi- 
sion. "Not  to  be  officially  reported."  Action 
by  Henry  Jackey  against  Jacob  Hurbert  to  re- 
cover damages  for  breach  of  contract.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. Woolfolk  &  Klein,  for  appellant.  W. 
A.  Earl,  and  Andrew  A.  Haggan,  for  appellee. 

WHITE,  J.  This  is  an  action  for  breach  of 
contract  of  a  written  lease.  The  answer  pre- 
sented a  denial  and  cross  action  for  damages 
for  breach.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  appellee,  the  plaintiff 
below,  for  $120.  Appellant  moved  for  judgment 
notwithstanding  the  verdict.  This  was  denied, 
and  he  prosecutes  this  appeal.  There  is  no  bill 
of  exceptions  in  the  record,  so  there  is  presented 
no  question  save  as  to  the  pleadings.  If  the 
pleadings  authorize  a  judgment  for  appellee, 
there  can  be  no  reversal.  The  petition  alleges 
that  plaintiff  and  defendant  entered  into  a  con- 
tract in  writing,  and  then  copied  the  contract  In 
full  into  the  petition.  It  is  then  stated  that 
plaintiff  had  partly  x>erformed  his  part,  and 
was  ready,  willing,  and  able  to  continue  so  to 
do,  but  that  defendant  had  prevented  him,  and 
bad  failed  and  refused,  not  only  to  permit  plain- 
tiff, but  do  himself  what  was  required  of  de- 
fendant The  amount  of  damage  is  set  forth 
and  judgment  sought  -In  oar  opinion  this  pre- 
sented a  cause  of  action.  The  answer  admitted 
the  contract,  but  denied  a  breach  by  defendant 
in  any  particular  as  charged,  or  at  all,  and  de- 
nied the  damage  alleged,  or  at  all.  In  a  sepa- 
rate paragraph  is  pleaded  a  breach  by  plaintiff 
and  an  allegation  of  damage,  for  whidi  judg- 
ment was  sought  This  answer  seems  to  be 
sufficient,  both  as  a  defense  and  as  a  cross 
petition.  The  reply  denied  the  breach  charged 
as  by  plaintiff,  and  denied  damage  as  alleged,  or 
at  all.  These  pleas  seem  to  us  to  present  a 
square  issue  aa  to  who  broke  the  contract  and 
the  damage  done  the  other  by  such  breach.  It 
is  admitted  that  the  contract  was  entered  into 
and  had  been  broken.  This  was  a  sharp  issue 
of  fact,  properly  submissible  to  a  jury.  The 
pleadings  sustain  the  judgment,  and,  as  no  other 
question  is  presented,  there  appears  no  error. 
Judgment  affirmed,  with  damages. 


LOUISVILLE  &  N.  R.  CO.  v.  PERN.  (Court 
of  Appeals  of  Kentucky.  Jan.  15,  1902.)  Ap- 
peal from  circuit  court,  Harrison  county.  "Not 
to  be  officiolly  reported."  Action  by  Lucy  Fem 
against  the  Louisville  &  Nashville  Railroad 
Company  to  enforce  a  judgment.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 
Blanton  &  Berry  and  E.  W.  Hlnes,  for  appel- 
lant   W.  S.  Cason,  for  appellee. 

O'REAR,  J.  The  same  question  iil  presented 
in  this  record  as  in  the  case  of  Railroad  Co.  v. 
Bidden  (this  day  decided)  06  S.  W.  34.  Upon 
authority  of  that  case,  and  for  the  reasons  ther^ 
in  stated,  the  judgment  is  affirmed. 


PRUDENTIAL  LIFE  INS.  CO.  T.  DAREN- 

KAMP,  Treasurer,  et  al.  (Court  of  Appeals 
of  Kentucky.  March  11,  1902.)  Appeal  from 
circuit  court,  Kenton  county.  "Not  to  be  offl- 
cially    reported."     Action    by    tlM  ^Prudential 
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Life  Insurance  Company  nsainst  Frank  Paren- 
kamp,  treasurer,  and  another,  for  a  mandamus. 
Judgment  for  defeiidiicits,  and  plaintiff  appeals. 
Rpvci-aed.  S.  I>.  Uuuse,  for  apptllant.  V.  J. 
Ilanlon,  for  appellees. 

BURNAM,  J.  The  facts  and  legal  questtona 
involved  upon  the  appeal  in  this  case  are  iden' 
tical  with  those  ronsidered  in  the  case  of  In- 
surance Co.  V.  Darenkamp  (this  da;  decided) 
OU  S.  \V.  1125 ;  and,  for  rrai-ons  indicated  iu  the 
opinion  filed  in  that  rase,  the  judgment  is  re- 
versed, and  cause  remanded,  with  instruction 
to  grant  appellant  the  i-elief  sought  in  its  pe- 
tition. 


TERRY  V.  TEBRl.  (Court  of  Appeals  of 
lientucky.  March  7,  1902.)  Appeal  irom  cir- 
cuit court,  Breathitt  ooan^.  Not  to  be  offi> 
cially  reported."  Proceeding  of  forcible  entry 
by  Miles  Terry  against  Jacob  Terry.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Af- 
firmed. J.  J.  C.  Bach  and  W.  W.  Vaughan,  for 
appellant.    Marcum  &  Pollard,  for  appellee. 

BURNAM,  J.  For  reasons  given  in  the  case 
of  Terry  v.  Terry  (this  day  decided)  (56  S.  W. 
1024,  the  judgment  in  this  proceeding  is  af- 
firmed. 


WRIGHT  et  al.  v.  STBOEB  et  aL  (C^urt  of 
Appeals  of  Kentucky.  Dec.  4,  1901.)  Appeal 
from  circuit  court,  Marion  county.  "Not  to  be 
officially  reported."  Rule  by  J.  D.  Stcger,  ad- 
ministrator, and  others,  against  Wright  &  Moss 
and  n.  W.  Rives  to  pay  over  money  collectwL 
.Tudgmeut  that  response  to  rule  was  insufficient, 
nnd  defendants  ai)peal.  Affirmed.  S.  J.  Spald- 
'ng  and  L,  S-  Pence,  for  appellants.  John  Mc- 
Chord,  for  appellees. 

WHITE,  J.  The  appellants,  Wright  &  Moss, 
a  firm  of  attorneys,  and  H.  W.  Hives,  an  at- 
torney, were  ruled  to  pay  over  money  collected 
in  an  action  in  favor  of  appellee  Steger,  as  ad- 
ministrator of  Lucy  A.  Steger,  in  which  he  re- 
covered judgment  against  N.  R.  Christie, 
amounting  to  $1,860.50 ;  the  amount  retain- 
ed by  appellants  being  $800.  In  their  response 
to  the  rule  appellants  admitted  collecting  the 
money  and  retaining  $800.  This  sum  they 
claimed  as  their  fee  in  in'osecuting  the  suit 
against  Christie  by  which  the  money  was  re- 
covered. Upon  hearing  the  response  and  the 
issue  thereon  as  to  the  amount  of  fee  due  to 
appellants,  the  court  adjudged  a  fee  of  $400  to 
be  reasonable,  and  directed  the  balance,  $400, 
to  be  paid  over  to  appellees,  and  from  that  judg- 
ment this  appeal  is  prosecuted.  The  facts  as 
they  appear  from  the  record  are:  Appellees 
employed  appellants  Wright  &  Moss  to  prose- 
cute a  suit  for  settlement  of  the  estate  of  Lucy 
Steger,  and  to  colleot  of  Christie  the  sum  stated. 
This  agreement  was  in  writing.  The  firm  of 
Wriglit  &  Moss  instituted  suit  for  settlement 
in  Taylor  circuit  court,  making  Christie  a  party 
thereto.  Upon  special  demurrer  to  the  juris- 
diction of  the  Taylor  circuit  court  the  action  as 
to  (Tliristie  was  dismissed.  The  claim  against 
Christie  seems  to  have  been  the  principal,  if  not 
the  only,  asset  of  Lucy  Steger,  and  the  settle- 
ment suit  is  yet  undecided.  After  the  dismiss- 
al for  want  of  jurisdiction  of  the  Taylor  cir- 
cuit court  88  to  Christie,  Wright  &  Moss  cm- 
ployed  Rives  to  assist  them  in  the  action 
against  Christie  which  was  brong:ht  in  Marion 
county.  This  action  was  very  bitterly  fought 
by  Christie,  both  in  the  circuit  court  and  in 
this  court.  The  proof  shows  that  there  was  con- 
siderable feeling  and  ill  will  shown  in  the  case 
by  the  parties  litigant,  and  during  the  taking  of 
proof  ttiere  appeared  danger  of  personal  con- 
flict between  the  administrator  and  Christie. 
The  proof  took  a  wide  range  and  coosamed  a 
great  deal  of  time.  Upon  final  hearing  appel- 
lant Rives  was,  on  his  motion,  adjudged  a  fee 


I  of  $150  for  his  services  in  the  case.  An  ap- 
!  peal  was  prosecuted  to  this  court,  and  affirm- 
ed on  both  original  and  cross  appeals.  It  a;>- 
pears  that  the  same  judge  who  rendered  tb-" 
judgment  here  appealed  from  tried  the  case 
•gainst  Christie,  and  adjudged  to  Rives  his  fee 
of  $150.  Upon  hearing  he  has  allowed  $2o0 
additional.  The  execution  of  the  written  con- 
tract is  admitted,  and  by  its  terms  woold  in- 
clude the  prosecution  of  the  suit  against  Chris- 
tie in  Marion  county;  but  we  do  not  think  scih 
could  have  been  contemplated  by  the  parties. 
It  was  evidently  thought  that  all  the  matters 
could  be  settled  in  Taylor  circuit  court,  and.  as 
the  evidence  of  indebtedness  by  Christie  was 
plain,  it  cannot  be  that  Wright  &  Moss  nnder- 
took  that  protracted  litigation  for  that  small  fee. 
It  seems  from  the  statoneat  of  the  administra- 
tor tbat  he  did  not  consider  the  contract  to  cover 
the  Marion  county  case.  This,  then,  must  be  fixw! 
on  quantum  meruit  From  the  amount  involv- 
ed, the  character  of  the  case,  the  allowance  made 
to  Rives  at  the  trial  at  his  solicitation,  and  the 
proof  heard,  as  weil  as  from  our  own.  knowl- 
edge of  the  case  on  the  appeal  of  Christie,  we 
are  not  disposed  to  disturb  the  amoont  fixed 
by  the  court  below  as  a  reasonable  fee,  S400,  for 
the  wh<de  aervicea  The  judgment  will  not  be 
disturbed,  oniees  flagrantly  against  the  evi- 
dence, wnicfa,  in  our  opinion,  it  does  not  ap- 
pear to  be^    Judgment  affirmed. 


STATE  ▼.  ELLIOTT.  (Supreme  Conrt  of 
Missouri,  Division  No.  2.  Feb.  4,  1902.)  Ap- 
peal from  criminal  court,  Jackson  county ;  John 
W.  WoCford,  Judge.  Thomas  Elliott  was  con- 
victed of  murder  in  the  secdnd  degree,  and 
appeals.  Affirmed.  I.  B.  Kimbrell,  n>r  appel- 
lant The  Attorney  General  and  Jerry  M.  Jeff- 
ries, for  the  State. 

BURGESS,  J.  ITnder  an  indictment  char- 
ging defendant  with  murder  in  the  second  de- 
gree, for  shooting  to  death  with  a  shotgun  his 
brother,  David  Elliott,  defendant  was  convict- 
ed of  that  offense,  and  his  punishment  fixed  at 
10  years'  imprisonment  in  the  state  peniten- 
tiary. He  appeals.  It  appears  from  the  record 
tbat  the  defendant  and  the  deceased,  David  El- 
liott, who  were  brothers,  lived  at  the  town  of 
Sibley,  in  Jackson  county,  at  the  time  of  the 
homicide.  Their  residences  were  alwnt  GO  yards 
apart,  and  between  them  was  a  ravine  ahont 
20  feet  wide  and  of  about  the  same  depth. 
There  had  existed  bad  feeling  between  the 
brothers  for  som*  time,  growing  ont  of  accu- 
sations said  to  have  been  made  by  deceased 
against  defendant  and  bis  wife  for  stealing  his 
(deceased's)  chickens.  On  the  morning  of  the 
homicide  the  defendant  came  to  the  brink  of 
this  ravine  and  called  to  his  brother,  saying  that 
he  wanted  to  speak  to  him,  immediate  begin- 
ning to  quan-ei  over  the  alleged  charges  that  his 
Ixrother  had  been  making  against  him  about 
stealing  chickoaa  After  some  hot  words  be- 
tween the  two  men.  the  deceased  started  up  Uie 
hill  toward  the  defendant,  and  defendant  ran 
back  to  the  house*  where  he  secured  a  shotgun, 
and  when  he  came  out  of  the  honse  held  the 
gnn  ready  to  fire.  He  pulled  the  gnn  up,  and 
told  his  brother  to  stop,  which  the  brother  did. 
and  defendant  lowered  the  gnn.  They  spoke  a 
few  words  back  and  forth,  when  defendant  rais- 
ed the  gun  again,  and  the  defendant's  wife 
jnmped  between  them.  The  defendant  told  her 
to  stand  aside.  She- did  so,  and  the  fatal  shot 
was  fired.  The  load  of  shot'  entered  the  deceas- 
ed's body  to  the  front  of  the  left  side,  and 
passed  through  the  heart,  and  on  through  thi> 
body,  and  lodged  just  beneath  the  skin,  just 
back  of  the  right  side.  David  EUliott  fdl  for- 
ward on  his  face,  dead.  The  deceased,  when  he 
approached  the  defendant  had  no  weapon  or 
any  kind,  and  was  making  no  violent  threat?!, 
and  had  no  means  of  carrying  any  threats  into 
execution.    The  defendant  \ras  41  years  of  age. 
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and  bis  brother  was  50  jears  old.  The;  were 
men  of  about  the  same  physical  strength ;  the 
defendant  being  a  little  taller  than,  but  not 
guite  so  heavy  as,  his  brother.  When  the  shot 
was  fired  the  two  men  were  so  close  togetlier 
that  the  entire  load  from  the  gun  entered  the 
body  of  the  deceased,  tearing  a  hole  through  the 
body  as  large  as  a  silver  dollar.  There  was  some 
evidence  that  the  defendant  had  threatened  the 
life  of  his  brother  shortly  before  this  encounter 
between  tbtm.  Defendant  is  not  represented  in 
this  court,. but  several  reasons  are  assi^ed,  in 
the  motion  for  a  new  trial,  for  setting  the 
verdict  aside  and  for  a  new  trial.  We  are,  how- 
ever, after  a  careful  examination  of  the  record, 
satisfied  that  none  of  them  were  well  grounded. 
Defendant  had  a  fftir  trial,  and  no  reason  to 
complain  of  anything  which  occurred  therein. 
The  indictment  is  free  from  objection,  and  in 
form  often  approved  by  this  court.  Finding  no 
reversible  error  in  the  record,  we  affirm  the 
judgment.    All  concur. 


STATE  ei  inf.  CROW,  Atty.  Gen.,  v.  COF- 
FIN. (Supreme  Court  of  Missouri.  Feb.  10, 
1902.)  In  banc  Appeal  from  circuit  court, 
Jackson  county;  K.  P.  Gates,  Judge.  Quo 
wag-anto  by  the  state,  on  the  relation  of  Ed- 
ward C.  Crow,  attorney  general,  against  G.  O. 
Coffin.  From  a  judgment  in  favor  of  respond- 
ent, the  relator  appeals.  Reversed.  The  At- 
torney General,  F.  M.  Black,  and  Fyke,  Yates, 
Fyke  &  Snyder,  for  appellant.  Sauford  B. 
I. add,  for  respondent. 

BURGESS,  C.  J.  This  is  a  twin  case  to 
the  case  of  State  v.  Lund  (decided  at  the 
present  term,  and  not  yet  officially  reported) 
C6  S.  W.  1062,  the  only  difference  being  that 
in  that  case  the  respondent  was  proceeded 
.against  as  city  comptroller  of  Kansas  City, 
while  in  the  case  at  bar  respondent  is  pro- 
ceeded against  as  city  physician  of  said  city. 
Therefore,  for  reasons  given  in  that  case,  the 
judgment  of  the  court  below  is  reversed,  and 
jndgment  of  ouster  entered  here  against  the 
respondent.  All  concur,  except  ROBINSO-N, 
J.,  who  dissents  and  will  express  his  views  in 
separate  opinion. 


WILHET.M  V.  STATE.  (Conrt  of  Criminal 
-Appeals  of  Texas.  Jan. 29, 1902.)  Appeal  from 
district  court,  Lamar  county;  Ben-  H.  Denton, 
Judge.  Henry  Wilhelm  was  convicted  of  bur- 
glary, and  he  appeals.  Affirmed.  Robt.  A. 
John,  Asst.  Atty.  Cien.,  for  the  State. 

BROOKS,  J.  Under  an  indictment  in  two 
counts,  charging  burglary,  appellant  was  con- 
victed, and  given  10  years  in  the  penitentiary. 
The  first  count  Is  good,  and  substantially  com- 
plies with  the  approved  forms.  White's  Ann. 
Code  Or.  Proc.  $  432;  Willson,  Cr.  Forms,  i 
400.  The  record  contains  neither  statement  of 
facts  nor  bill  of  exceptions.  No  error  ap- 
pearing in  the  record,  the  judgment  is  af- 
liimed. 


WOODS  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Jan.  29,  1902.)  Appeal 
from  district  court.  Ft.  Bend  county;  Wells 
Ihompson,  Judge.  Ephraim  Woods  was  con- 
victed of  an  assault  with  intent  to  commit 
nipe,  and  he  appeals.  Affirmed.  Robt.  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
°I  an  assault  with  intent  to  commit  rupe,  and 
nis  punishment  assessed  at  two  years'  con- 
tinement  in  the  penitentiary;  hence  this  ap- 
peal. The  only  question  raised  by  the  hill  of 
«ceptions  is  to  certain  remarks  of  the  dis- 
trict attorney  while  addressing  the  jury.  These 
remarks,  as  insisted  by  appellant,  suggest  the 
riicc  question,  and  were  calculated  to  injure 
Dim   before   the   jury.    As    explained    by    the 


com-t,  it  does  not  occur  to  us  that  they  were 
of  that  character.  Conseouently  they  aft'ord 
no  ground  for  reversal.  W«  have  examined 
the  record  carefully,  and  in  our  opinion  the 
evidence  sustains  the  verdict.  There  being  no 
error  in  the  record,  the  judgment  is  affirmed. 


KELLBTT  r.  TEICE.  (Court  of  Civil  Ap- 
peals of  Texas.  Feb.  19,  1902.)  Appeal  from, 
district  court,  Mcl^ennau  county;  Sam  R. 
Scott,  Judge.  Action  for  divorce  by  Oallie  R. 
Trice  (formerly  Kellett)  against  William  M. 
Kellett.  Judgment  for  defendant  was  modi- 
fied by  the  coiu:t  of  civil  appeals  (50  S.  W. 
7U6),  and  (lueetions  certified.  F6r  opinion  of 
supreme  conrt,  see  06  S.  W.  51.  Affirmed.  A. 
C.  Prendergast  and  L.  W.  Campbell,  for  ap- 
pellant Wm.  L.  Prather  and  Clark  &  Bo- 
linger,  for  appellee. 

FISHER,  C.  J.  The  opinion  of  the  supreme 
court  in  answer  to  the  questions  certified  in 
this  case  settles  all  the  questions  adversely  to 
the  contention  of  appellant,  as  asserted  in  bis 
assignments  of  error.  The  evidence  sustains, 
that  portion  of  the  judgment  in  favor  of  ap- 
l)ellee  against  appellant  for  the  sum  of  $1,500. 
This  is  complained  of  in  appellant's  tenth,, 
eleventh,  and  twelfth  assignments  of  error. 
The  evidence  sboyvs  that  the  consideration 
given  for  the  note  was  the  separate  property 
of  the  appellee.  Kellett  promised  to  pay  her 
the  amount  stated  in  the  note,  to  wit,  the  sum 
of  13,000,  |1,500  of  which  was  paid  to  the  at- 
torney of  appellee,  and  for  which  she  does  not 
contend,  leaving  a  balance  due  to  her  of  $1,500. 
We  find  no  error  in  the  record,  and  the  judg- 
ment is  affirmed. 


LTLES  T.  CLARK  et  al.  (Court  of  Civil 
Appeals  of  Texas.  Jan.  29,  1902.)  Appeal 
from  Sterling  county  court;  P.  D.  Caulson, 
Judge.  Action  between  H.  Q.  I^yles  and  Clark 
&  Morrow.  Judgment  for  the  last-named  par- 
ties, and  the  former  appeals.  Affirmed.  J.  W. 
Swarts,  for  appellant.  W.  F.  Kellis,  for  ap- 
pellees. 

COLLARD,  J.  In  this  case  there  is  no  state- 
ment of  facts,  and  no  assignments  of  error 
are  found  in  the  record.  There  being  no  fun- 
damental error,  the  judgment  of  the  lower 
court  is  affirmed. 


SIMMONS  et  al.  v.  MEYER  BROS.  DRUG 
CO.  et  al.  (Court  of  Civil  Appeals  of  Texas. 
.Tan.  11,  1902.)  Appeal  from  district  court, 
Grayson  county;  Rice  Maxey,  Judge.  Action 
by  U.  A.  Simmons  and  others  against  Meyer 
Bros.  Drug  Company  and  others.  From  a 
jndgment  in  favor  of  defendants,  plaintiffs  ai>- 
peal.  Affirmed.  Barrett,  Simmons  &  Freeman 
and  Galloway  &  Templetou,  for  appellants. 
L.  B.  Eppstein,  A.  H.  (Julver,  and  A.  G.  Mosc- 
ley,  for  appellees. 

RAINEY.  C.  J.  This  is  a  companion  case 
to  the  case  of  Simmons  v.  Richards  (this  day 
decided  by  this  court)  6C  S.  W.  «87.  In  that 
case  the  appellant  sought  to  set  aside  n  judg- 
ment recovered  by  the  appellees,  and  in  this 
case  appellants  are  resisting  a  motion  to  have 
the  funds  in  the  hands  of  the  court  paid  to 
appellees.  The  facts  and  issues  in  both  cases 
are  "practically  the  same,  and  our  conclusions, 
both  as  to  the  law  and  farts  pertaining  to  the 
rights  of  appellees  to  recover  in  the  case  of 
Simmons  v.  Richards  et  al.,  are  applicable  in 
this  case.    The  judgment  is  affirmed. 


WEHNER  et  al.  v.  LAGERFELT.i  (Court 
of  Civil  Appeals  of  Texas.  Doc.  18,  1901.) 
Appeal   from  district  court.   El   Paso  county; 
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J.  M.  Goggln,  Judire.    Action  bj  Carl  O.  La- 

Kerfelt  against  Peter  Wehner  and  others. 
From  a  judgment  for  plaintiff,  defendants  ap- 
peal. Alflrmed.  Millard  Patterson  and  O.  N. 
Buckler,  for  appellants.  Beall  &  Kemp,  for 
appellee.- 

NEILL,  J.  This  is  a  companion  case  of 
Wehner  &  White  r.  Dagmar  L<agerfelt  (de- 
cided by  this  court  on  the  11th  instant)  66  S. 
W.  221.  With  the  exceptions  of  there  being 
different  parties  plaintiff  and  the  extent  of 
the  injuries,  the  cases  are  the  same.  With 
theee  exceptions,  the  cause  of  action,  the  proof 
establishing  it,  the  exceptions  to  the  testi- 
mony, the  charge  of  the  court,  and  the  assi^- 
luents  of  error  la  this  cas«  are  identical  with 


those  in  the  case  mentioned.  The  appellee  is 
the  yo\inger  brother  of  Dagmar,  referred  to  in 
her  case  as  being  with  her  when  she  was  in- 
jured, through  appellants'  negligence,  by  com- 
ing in  contact  with  the  lire  wire.  He  was 
then  eight  years  old,  and  was  injured  at  the 
same  time  and  in  the  same  way;  his  injuries 
being  less  severe  than  his  sister's.  He  recov- 
ered a  jnd^ent  for  $200.  The  questions  for 
decision  being  identical  with  those  detenuinrl 
in  the  other  case,  we  adopt  and  make  th' 
opinion  in  that  case  our  opinion  in  tUs,  both 
as  to  findings  of  fact  and  of  law,  with  the  ex- 
ceptions herein  stated,  and  order  the  clerk  to 
file  a  copy  thereof  with  the  papers  ia  this  aso. 
The  judgment  ia  affirmed. 
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ABANDONMENT. 

Of  appeal,  see  "Appeal  and  Error,"  {  IB. 
Of  bomestead,  see  "Homestead,"  S  4. 

ABATEMENT. 

Of  nuisance,  see  "Nuisance,"  {{  1,  2. 

ABATEMENT  AND  REVIVAL 

Judgment  as  bar  to  another  action,  see  "Judg- 
ment," i  9. 

Of  action  for  causing  death,  see  "Death,"  i  2. 

Revival  of  action  on  death  of  party  pending 
appeal,  see  "Appeal  and  Error,"  i  7. 

I  1.     Death  of  party  mni  reviTal  of  ao- 
tloa. 

Under  Ky.  St.  §  10,  an  action  for  suffering 
of  a  servant  resulting  from  the  master's 
breach  of  contract  to  furnish  a  guard  to  pro- 
tect him  from  an  assault,  does  not  survive 
the  death  of  the  scn-ant. — Lewis'  Adm'r  v. 
Taylor  Coal  Co.  (Ky.)  1044. 

Where  a  cause  of  action  for  personal  injuries 
is  reduced  to  judgment,  and  n  new  trial  is 
sranted,  and  plaintiff  dies  pending  an  appeal, 
the  cause  survives  to  his  administrator. — Craw- 
ford V.  Chicago,  B.  r.  &  P.  Ry.  Co.  (Mo.)  360. 

ABSENCE. 

See  "Absentees." 

•Suspension  of  running  of  statute  of  limitation, 
see  "Limitation  of  Actions,"  i  2. 

ABSENTEES. 

Though  defendniit  was  in  the  county  when 
notice  to  tal<e  depositions  was  served,  it  was 
proper  to  serve  the  notice  on  the  corresponding 
attorney,  as  defendant  had  not  entered  bis  ap- 
pearance.— Railey  v.  Kailey  (Ky.)  414. 

In  an  action  by  the  wife  for  a  divorce,  her 
residence  in  the  county  gave  the  court  juris- 
diction of  the  subject-matter,  and,  a  warning 
order  iiaving  been  made  against  defendant  upon 
an  affidavit  filed  by  plaintiff,  a  judgment  grant- 
ini?  tiie  relief  will  not,  in  the  absence  of  fraud, 
be  declared  void  upon  the  ground  that  defendant 
w.is  iu  fact  not  a  nonresident.— Railey  v.  Railey 
(Ky.)  414. 

The  fact  that  the  corresponding  attorney  In 
divorce  had  a  desk  in  the  office  of  plaintiff's 

attorneys  is  not  sufficient  to  avoid  the  judg- 
ment; there  being  no  improper  conduct  in  the 
luatter  of  his  appointment  or  in  the  discharge 
by  him  of  his  duties.— Railey  v.  Bailey  (Ky.) 
414. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {$  11,  12. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
fflents,  see  "Municipal  Oorporations,"  {  5. 
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Compensation  for  taking  of  or  Injury  to  lands 

or  easements  for  public   use,   see  "Eminent 

Domain,"  f  1. 
Liability  for  injuries  resulting  from  defective 

sidewalks,  see  "Municipal  Coi-poralions,"  |  7. 
Rights  as  to  property  dedicated  to  public  use, 

see  "Dedication,"  |  2. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
"Fixtures." 

Intermixture  of  goods  of  same  kind,  see  "Con- 
fusion of  Goods." 

ACCOMPLICES. 

Testimony,  see  "Criminal  Law,"  {§  7-18. 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement";  "Novation"', 
'Tayment." 

In  action  to  recover  money  on  checks  given 
employes  calling  for  payment  in  merchandise, 
the  question  whether  wages  were  due  when  the 
checks  were  issued  held  one  for  the  jury.— 
Martin-Alexander  Lumber  Co.  v.  Johnson  (Ark.) 
924. 

Checks  issued  by  employer,  payable  in  mer- 
cliandise,  for  wages  due.  Mid  no  bar  to  an  ac- 
tion for  the  money  due  as  wages. — Martin- 
Alexander  Lumber  Co.  v.  Johnson  (Ark.)  924. 

Checks  issued  by  employer,  payable  in  mer- 
chandise, for  wages  not  due,  neld  binding  on 
parties. — Martin-Alexander  Lumber  Co.  v.  John- 
son (Ark.)  924. 

Whether  the  consideration  of  a  contract  Is 
so  inadequate  as  to  suggest  fraud  cannot  be 
considered  upon  demurrer,  but  only  upon  a  plea 
of  fraud.— Price's  Adm'x  v.  Price's  Adm'x 
,'Ky.)  529. 

A  contract  construed  as  importing  that  S.  at 
that  date  owed  D.  $4,000.  and  that  D.  released 
him  from  this  debt  in  consideration  of  quarter- 
ly payments,  which  he  agreed  to  make  during 
D.'s  life.— Price's  Adm'x  v.  Price's  Adm'x  (Ky.) 
529. 

ACCOUNT. 

Accounting  between  parties  to  gaming  transac- 
tions, isee  "Gaming,"  S  1. 

Accounting  by  executor  or  adminiHtrator,  see 
"Executors  and  Administrators,"  S  9. 

Accounting  by  trustee,  see  "Trusts,"  §  4. 

Assiimption  of  payment  of  account  by  third 
person,  see  "Novation." 

By  trustee  in  bankruptcy,  see  "Bankruptcy," 
f  2. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions," 
*2. 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  "Lim- 
itation of  Actions,"  i  3. 

Operation  and  effect  of  admissions  as  eTldence, 
see  "Evidence."  i  6. 
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ACTION. 

Abatement,  see  "AbRtement  and  Roviral." 
Accrual,  see  "Limitation  of  Actions,"  i  2. 
Bar  by  former  adjudication,  see  "Judgment," 

^8  ®- 

Commencement  witbiu  perio<l  of  limitation,  see 

"Limitation  of  Actions,"  |  2. 
tTiidicial  notice  of  identity  of  actions,  see  "Evi- 
dence," §  1. 
Jurisdiction  of  courts,  aee  "Courts." 
Limitation  by  statute,  see  "IJmitatioii  of  Ac- 
tions." 
Malicious  actions,  see  "Malicious  Prosecution.'* 
Penal  and  qui  tarn  actions,  see  "Penalties,"  f  L 
Pendency  of  action,  see  "Lis  Pendens." 
Review  of  proceedings,  see  "Appeal  and  BJrror"; 
"Exceptions.  Bill  of;  ".TudRinent,"  §  5;  "Jus- 
tices of  tlie  Peace,"  i  4;  "New  Trial." 
Survival,  see  "Atmteroent  and  Revival,"  {  1. 

Aotloiu  between  parties  in  particular  rdattont. 
Pee  "Master  and  Servant,"  8S  1,  9. 
Co-tenants,  see  "Partition,"  {  2. 

ActUms  bu  or  against  particular  eloMet  <4 
parUet. 

See  "Brokers,"  g  3;  "Building  and  Loan  Asso- 
ciations": "Carriers,"  ff  2-7;  "Corporation*," 
§  5;  "Counties,"  §  5;  "Kxecutors  and  Admin- 
istrators," g  8;  "Guardian  end  Word,"  §  2; 
"Husband  and  Wife,"  §  3:  "Infants,"  g  2; 
"Landlord  and  Tenant,"  U  3,  4;  "Master  and 
Servant,"  §  10;  "Municipal  Corporations,"  i  7. 

Church,  see  "Religious  Societies." 

Corporate  ofllcers,  see  "Corporations,"  {  4. 

Heirs,  see  "Descent  and  DistribatioD,"  i  1. 

Lesratees,  see  "Will*,"  |  6. 

Life  tenants,  see  "Life  Estates." 

Mortgagors,  see  "Chattel  Mortgages,"  }  4. 

Remaindermen,  see  "Remainders." 

Stockholders,  see  "Corporations,"  g  3. 

Trustees,  see  "Trusts,"  §  5. 

Particular  causes  or  growMs  (if  action. 

See  "Assnult  and  Battery,"  g  1;  "Death,"  g  2; 
"Forcible  Entry  and  Detainer,"  g  1;  "Fr.iud," 
'  2;  "Insurance,"  g  5;  "Libel  and  Slander," 
2;  "Mnlicioug  Prosecution,"  g  1;  "Money 
?nid";  "Negliitence,"  g  4;  "Nuisance,"  §  1; 
"Penalties."  g  1;  "Taxation,"  g  5;  "Torts"; 
"Trespass";  "Trover  and  Conversion,"  g  1; 
''W'ork  and  Labor." 

Against  water  company  for  loss  of  property  by 
fire  on  account  of  insufficient  water  supply, 
see  "Waters  and  Water  Courses,"  g  3. 

Breach  of  contract,  see  "Contracts,"  |  4; 
"Sales,"  g  6. 

Breach  of  covenant,  see  "Covenants,"  |  1. 

Breach  of  warranty,  see  "Sales,"  g  7. 

Brokers'  commissions,  see  "Brokers,"  g  3. 

Check  given  as  accord  and  satisfaction,  see  "Ac- 
cord and  Satisfaction." 

DamnRPS  from  stock,  see  "Animals." 

Enforcement  of  lien,  see  "Liens." 

Failure  to  account  for  taxes  collected,  see  "Tax- 
ation." J  5. 

Injuries  caused  by  ele<rtrlcity,  see  "Electricity." 

Injui'ies  caused  by  fence,  see  "Fences." 

Injuries  to  nnimnis  caused  by  operation  of  rail- 
road, see  "Railroads,"  g  8. 

Injuries  to  easements,  see  "Easements."  f  2. 

OvcrUow  of  surface  waters,  see  "Waters  and 
Water  Courses,"  g  1. 

Person.il  injuries,  see  "Carriers,"  g  5;  "Master 
and  Serv.int."  g  »;   "RailroncLs,"  gg  &-7. 

Price  of  goods,  see  "Sales,"  g  C. 

Recovery  of  money  lost  at  gaming,  see  "Gam- 
ing." g  1. 

Recfivory  of  payment,  see  "Payment."  g  2. 

Recovery  of  penalty  for  violation  of  gaming 
laws,  see  "Oamiiie."  8  2. 

Recovery  of  pric;  paid  for  land,  see  "Vendor 
and  Purchaser."  g  (J. 

Recovery  of  tax  paid,  see  "Taxation,"  g  4. 


Services,  see  "Master  and  Servant,"  f  1;  "Work 
and  Labor." 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," I  3. 

Wages,  see  "Master  and  Servant,"  {  L 

Wrongful  execution,  see  "Execution,"  {  5. 

PartleuXar  forms  of  actUm. 
See    "Ejectment":    "Rraslevin";    "Trespass,"   g 
2;  "Tre«paB8  to  Try  iftle";  "Trover  and  Oon- 
version." 

Particular  forms  (if  special  rM^. 

See  "Divorce";  "Injonction";  "MsTshallng  As- 
sets and  Securities";  "Partition,"  f  2;  "HJoi- 
eting  Title";    "Jtoecific  Performance." 

Abatement  of  nuisance,  se«  "Nuisance,"  f  L 

Cancellation  of  written  instrument,  see  "Cancel- 
lation of  Instruments." 

Determination  of  adverse  claims  to  real  proper- 
ty, see  "Quieting  Title." 

Enforcement  of  vendor's  lien,  see  "Vendor  and 
Purchaser,"  g  5. 

Estnblislvnent  and  enforcement  of  right  of  home- 
stead, see  "Homestead,"  g  5. 

Establishment  and  enforcement  of  trost,  see 
"Trusts,"  g  6. 

Establishment  of  boandariea,  see  "Bonndaries." 
g2. 

F>tablishmeut  of  will,  see  "WiliB,"  f  4. 

Foreclosure  of  mortgage,  see  "Chattel  Mort- 
gages," g  5;   "Mortgages,"  g  5. 

Reformation  of  written  instnunent.  see  "Ref- 
ormation of  Instrumepts." 

Removal  of  cloud  on  title,  see  "Qnieting  Title." 

Setting  aside  fraudulent  conveyance,  see  "Krand- 
uleut  Conveyances,"  g  8. 

Setting  aside  will,  see  "Wills,"  S  4. 

Trial  of  tax  title,  see  ""nixation,^'  g  7. 

Parttettlor  vroeeeiings  in  aeOans. 

See  "Appearance";  "Continuance";  "Costs": 
"Damages";  "Depositions";  "Dismissal  and 
Nonsuit";  "Evidence";  "Execution";  "Juds- 
ment";  ^'Judicial  Sales":  "Jury";  "Limita- 
tion of  Actions":  "Partiee";  "Pleading"; 
"Removal  of  Causes";    "Trial";    "Veuue." 

Default,  see  "Judgment."  g  2. 

Verdict,  see  "Trial,"  g  15. 

PartUnLlar  remedies  in  or  incident  to  actions. 
See   "Attachment";     "Garnishment";     "Injunc- 
tion";  "Receivers";  "Sequestration." 
Notice  of  pendency  of  action,  see  "Lis  Pendens." 
Stay  of  proceedings,  see  ".\ppeal  and  Etror,"  S 
10. 

PT(Keedings  in  exertise  cf  special  iurtodicHona. 
Cwirta   of  limited   jnrisdiction   in   general,    see 

"Oburts,"  g  4. 
Criminal  prosecutions,  see  "Qrlminal  Law." 
Suits  In  equity,  see  "Eqnity." 
Suits  in  justices'  courts,  see  "Justices  of  the 

Peace,"  g  8. 

g    1.    JTofatder,     «pUttbiB,     ewtaoUdatloa, 
.  and  seTeranoe. 

The  joinder  of  caoMS  of  action  is  left  in 
large  measure  to  the  discretion  of  the  trial 
court. — Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Browne 
(Tex.  Civ.  App.)  341. 

A  motion  to  vacate  an  order  consolidating 
actions,  after  acquiescing  therein  for  seven 
months,  held  too  late. — Scott  v.  Farmem'  & 
Merchants'  Nat.  Bank  (Tex.  Civ.  App.)  4S5. 

An  action  avaiust  a  tenant  to  foreclose  land- 
lord's lien  is  properly  joined  with  an  action 
against  others  for  conversion  of  property  sub- 
ject to  the  lien. — Cardwell  v.  Masterson  (Tex. 
Civ.  App.)  1121. 

ACTION  ON  THE  CASL 

See  "Trespass."  I  ffized  by  GOOglc 
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ADJOINING  LANDOWNERS. 

S««  "Bonndwies":   "Fences." 

ADJUDICATION. 

Operation   and   effect  of  former  adjndication, 
s«e  "Jndgment,"  g§  9,  10. 

ADMINISTRATION. 

Of  estate  «f  bankrupt,  see  "Bankniptcy,"  {  2. 
Of  estate  of  decedei^  see  "£xecatoi-8  and  Ad- 
ministrators." 
Of  property  by  receiTer.see  "Eeceivers,"  i  8. 
Of  trust  property,  see  "Trusts,''  i  3. 

ADMISSIONS. 

As  eTideBoe  in  civil  actions,  see  "Bridence,"  { 
6. 

ADULTERY. 

See  "Bigaajy." 

Of  wife  as  bar  to  dower,  see  "Dower,"  i  2. 

Ob  a  proaeeatioa  for  adultery,  evidence  other- 
'wise  irrelevant  held  admissible  as  introducins 
otber  evidence  wliich  was  relevant. — Roller  v. 
SState  iTer.  Cr.  App.)  777. 

Kvidenoe  of  defendant's  declarations  Md  ad- 
missible as  tending  to  show  intimacy  between 
herself  and  the  party  with  whom  she  was 
charged  with  having  committed  adultery, — Boi- 
ler T.  State  <Tex.  Cr.  App.)  777. 

ADVANCES. 

By  landlord  to  tenant,  see  "Landlord  and  Ten- 
ant," I  4. 

ADVERSE  aAlM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
By  tenanta  in  common,  see  "Tenancy  in  Com- 
mon," §  1. 

i  1.     lf»t«re  and  reqiilsltes. 

Payments  on  a  moi-tgoge  debt  held  to  pre- 
\'ent  the  possession  of  tne  mortgagee  becoming 
adverse. — Goodman  v.  Pareira  (Ark.)  147. 

.\s  against  a  title  derived  from  the  state, 
pl.Tintlff  wns  entitled  to  judgment  quieting  his 
title  to  only  so  much  of  the  land  in  dispute  as 
had  been  inclosed  by  fencing  for  seven  years 
prior  to  the  institution  of  the  action. — Asher 
Lumber  Co.  v.  Clenimons  (Ky.)  12. 

A  deed  executed  to  a  trustee  being  void,  be- 
cause the  beneficiary  was  of  uusound  mind, 
no  lapse  of  time  can  give  him  title  as  against 
the  beneficiary  or  his  heirs. — Spicer  v.  Holbrook 
(Ky.)    ISO. 

Plaintiffs  cannot,  in  support  of  their  claim  of 
title  by  possession,  rely  upon  the  fact  that  they 
built  a  cabin  on  the  land  in  controversy  and 
installed  a  tenant  therein  after  action  brought: 
— Jones  T.  Patterson  (Ky.)  377;  Patterson  t. 
Davis,  Id.;   Davis  v.  Patterson,  Id. 

A  patentee  who  actually  settled  on  the  land 
embraced  in  his  patent  was  in  poesession  to  the 
esctent  of  bis  boundary,  and  the  subsequent  cre- 
ation of  a  new  county  including  a  part  of  the 
land  did  not  interrupt  this  possession. — Ken- 
tucky Union  Oo.  v.  Cornett  (Ky.)  728. 

Where  a  portion  of  the  heirs  sold  their  in> 
terests  in  tlie  land  inherited,  the  possession  of 
the  purchaser  was  not  adverse  to  the   othar 


heirs  or  to  the  widow's  claim  to  dower. — Ser- 
gent  T.  North  Cumberland  Mfg.  Co.  (Ky.)  1030. 

Adverse  possession  of  land  for  15  years  un- 
der a  parol  gift  gives  the  donee  a  perfect  title. 
—Logan  V.  Pheuix  (Ky.)  1042. 

A  tax  deed  is  not  support  for  a  plea  of  three 
years'  limitation  without  evidence  that  it  was 
executed  in  completion  of  a  sale  regularly 
made  for  taxes  duly  levied  and  assessed.— Gil- 
laspie  V.  Murray  CTex.  Civ.  App.)  252. 

Tax  deeds  are  admissible  in  support  of  a  plea 
of  five  years'  limitation,  without  proof  of  valid- 
ity of  the  sale  for  taxes.— GUlaspie  v.  Mur- 
ray (Tex.  Civ.  App.)  252. 

Poases'sion  by  defendants  hdd  not  to  be  un- 
der .1  deed,  and  therefore  that  they  could  only 
claim  title  by  adverse  possession  under  stat- 
ute of  limitations  of  10  years.— Mass  r.  Brom- 
berg  (Tex.  Civ.  App.)  468. 

I  Z.    PleadisK,   evidence,  trial,  and   re- 
▼le-w. 

In  trespass  to  try  title,  testimony  AeM  to  sus- 
tain finding  that  defendant's  possession  was 
not  adverse  to  plaintiff.— Mass  t.  Bromberg 
(Tex.  Oiv.  App.)  4«8. 

AFFIDAVITS. 

See  "Depositions." 

In  garnishment  proceedings,  see  "Garnish- 
ment," f  4. 

In  justice  s  court,  see  "Justices  of  the  Peace," 
8  4. 

verification  of  claim  against  decedent's  estate, 
see  "Executors  and  Administrators,"  i  6. 

AGENCY. 

See  "Principal  and  Agmt." 

AGREEMENT. 

See  "Ontracta." 

ALLOWANCE. 

T«  surviving  wife,  husl>and,  or  children  of  de- 
cedent, see  "Executors  and  Administrators," 


S4. 


ALTERATION. 


Of  geographical  or  political  divisions,  see 
"Schools  and  School  Distticts,"  i  2; 
"Towns,"  §  1. 

ALTERATION  OF  INSTRUMENTS. 

See  "Forgery";  "Beformation  of  Instruments. " 

AMENDMENT. 

Of  pleading,  see  "Pleading,"  |  6. 

Of  pleading  as  gronnd  for  continuance,  see 
"Continuance." 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error."  ff  11,  12. 

Of  statute,  see  "Statutes,"  f  3. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  ||  16-24. 

AMOUNT  IN   CONTROVERSY. 

Jurisdictional  amount,  see  "Appeal  and  Er- 
ror," I  2;  "Courts,*'  {  8;  "Justices  of  the 
Peace,''  |  2. 

ANIMALS. 

Carriage  of  live  stock,  see  "Carriers,"  {  3. 
Description  of  animals  in  chattel  mortgage,  see 
"Chattel  Mortgages,"  {  ^ized  bA  l^ 
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Fence  laws,  bm  "Fences." 

Injuries  from  operation  of  railroad,  see  "Rail- 
roads," {  8. 

Injuries-  to  animals  from  defects  in  railroad 
fence,  see  "Railroads,"  {  1. 

Fee  for  service  of  stallion  under  contract  in- 
sni'ing  conception  held  collectible,  where  the 
mare  was  traded  during  the  period  of  gesta- 
tion, though  known  not  to  be  with  foal. — Pitch- 
<'Ofk  V.  Donuaboo  (Ark.)  145. 

Under  Rev.  St.  1895,  art.  5043c,  as  qualified 
b.y  article  5043k,  the  commission  provided  for 
by  article  5043a  had  no  power  to  establish  a 
Ktate  quarantine  line  against  Texas  or  splenetic 
fever,  which  was  not  identical  with  one  estab- ' 
lished  by  the  United  States  department  of  agri-  \ 
culture.— Ft.  Worth  &  D.  C.  Ky.  Ck).  v.  Master- 
son  (Tex.  Sup.)  833.  I 

Under  the  stock  law,  the  owner  of  animals 
prohibited  from  running  at  large  is  conclusive- 
ly negligent,  if  they  so  run.  ana  liable  for  their 
trespass  on  premises  sofflciently  fenced  to  turn 
animals  authorized  to  so  run. — Frazer  r.  Bed- 
ford (Tex.  Civ.  App.)  573. 

Action  for  damages  from  animals  running  at 
large  is  maintainable;  the  remedy  by  impound- 
ing being  cumulative. — Frazer  v.  Bedford  (Tex. 
Civ.  App.)  573. 

ANNULMENT. 

Of  will,  see  "Wills,"  i  4. 

ANSWER. 

In  pleading,  see  "Pleading,"  |  8. 

APOTHECARIES. 

See  "Druggists." 

APPEAL  AND  ERROR. 

Se«  "Exceptions.  Bill  of;  "New  Trial.** 
Appellate  jnri.sdiction  of  particular  courts,  see 

"Courts,"   5   5. 
(^osts,  see  "Costs,"  8  5. 
Review  of  proceedings  of  justices  of  the  peace, 

see  "Justices  of  the  Pence,"  §  4. 

JtevUw  in  parUeular  civil  actions. 
See  "Divorce,"  S  1. 
By  or  agaiust  infants,  see  "Infants."  {  2. 

Beotew  cf  criminal  prosecuUons. 
See   "Criminal   Law,"   ti   25-29;    "Homicide," 
«8. 

!    1.    Nature  And  fom  of  remedy. 

The  court  of  civil  appeals  will  not  certify  a 
question  to  the  supreme  court  unless  some  one 
ot  its  members  is  iu  doubt  about  the  question 
<-crtified,  or  the  question  itself  is  of  great  pub- 
lic interest.— Habermann  v.  Heidrich  (Tex.  Civ. 
App.)  795. 

.{  2.    Decisions  reviewable. 

Orders  of  the  court  refusing  to  require  bond 
■for  costs  or  affidavit  from  the  appellant  suing 
as  next  friend  are  not  subject  to  cross  appeal. 
— Spicer  r.  Holbrook  (Ky.)  180. 

As  a  judgment  re«trainiag  the  collection  of 
.a  fee  bill  is  not  a  judgment  for  the  recovery 
of  money  or  property,  an  appeal  lies  there- 
from, though  the  value  in  controversy  is  less 
than  $200.- Shackelford  v.  Phillips  (Ky.)  410. 

Where  plaintiff  sued  to  recover  $1,000,  and 
defendant  corporation  by  its  answer  admitted 
a  liability  of  .'S1.40,  upon  appeal  by  defendant 
from   a   judgment   against   it   for   $200,    the 


amount  in  controversy  was  less  tlian  KXA.— 
Illinois  Cent.  R.  Co.  v.  Landram  (Ky.)  5S9. 

An  appeal  lies  to  the  conrt  of  appeals  from 
a  judgment  of  the  circuit  court  refusing,  upon 
appeal  from  the  county  court,  to  grant  a  li- 
cense to  sell  liquor. — Appeal  of  Candill  (Ky.) 
723. 

Though  a  Judgment  recites  that  the  sabiois- 
sion  is  for  judgment  only  on  the  qnestion  wheth- 
er or  not  defendants  should  pay  interest  on  a 
mortgage,  yet,  as  the  effect  of  the  jadgmeDt  is 
to  refuse  to  enforce  the  mortgage  lien,  an  ap- 
peal lies.— Forest  Hill  Building  &  Loan  Ass  a 
V.  McEvoy's  Ex'r  (Ky.)  1031. 

A  judgment  in  an  action  under  Rev.  St.  arts. 
45(S>,  4506,  to  determine  the  justice  and  rea- 
sonableness of  a  derision  of  the  railroad  oom- 
mijision,  held  a  final  judgment  from  whidi  an 
appeal  could  be  taken.— Railroad  ComnUssion 
of  Texas  v.  Weld  (Tex.  Sup.)  1095. 

A  judgment  against  the  railroad  commission 
iB  an  action  under  Sayles'  Ann.  CiT.  St.  art. 
4505,  held  not  a  final  judgment,  from  which  an 
appeal  could  be  taken,  by  the  mere  fact  that  it 
gave  costs  to  plaintiff. — Railroad  Commission 
of  Texas  v.  Weld  (Tex.  Civ.  App.)  122. 

A  judgment  against  the  railroad  commission, 
in  an  action  under  Sayles'  Ann.  Civ.  St.  art. 
45U5,  held  not  a  final  judgment,  from  which 
an  appeal  could  be  taken. — Railroad  Commis- 
sion of  Texas  v.  Weld  (Tex.  Civ.  App.)  122. 

Setting  aside  an  interlocutory  judgment  by 
default  during  the  term  at  which  it  is  entered 
is  a  matter  resting  within  the  sound  discretion 
of  the  trial  court,  and  is  not  subject  to  review. 
— Norton  v.  Maddox  (Tex.  Civ.  App.)  319. 

I  3.     Blsht  of  review. 

Refusal  to  sustain  exceptions  to  gamisbing 
creditor's  allegation  that  bank  deposit  was 
made  by  debtor  to  defeat  his  wife's  claim  for 
alimony  held  harmless  error  as  against  debtor'.s 
assignee. — Norton  v.  Maddox  (Tex.  Civ.  App.t 
319. 

Debtor's  fraudulent  assignee  held  not  entitled 
to  complain  of  court's  action  in  vacating  inter- 
locutory order  determining  adversely  the  claim 
of  another  person. — Norton  v.  Maddox  (Tex. 
Oiv.  App.)  319. 

An  assignment  of  error  by  a  party  daimins 
ownership  in  the  property  involved,  complain- 
ing of  a  decree  in  favor  of  another  party  to 
the  record,  will  not  be  considered,  when  the 
court  adjudges  that  the  party  complaining  is 
not  such  owner.— Scott  v.  Fanners'  &  Mer- 
chants' Nat.  Bank  (Tex.  Civ.  App.)  485. 

I  4.    PresemtatloB    aad    reaervattom    la 
lovrer  eonrt  of  groaada  of  revieir. 

The  contention  that  the  finding  of  a  referee 
was  without  support  in  the  evidence  nee<i  not 
be  considereil,  where  the  plfadinps  did  nm 
raise  the  issue  on  which  the  finding  was  made. 
—Smith  ▼.  Baer  (Mo.)  166. 

The  act  of  plaintiff  in  an  action  on  a  sa- 
loon keeper's  bond  for  seDiag  liquor  to  a  stu- 
dent, in  amendiug  his  coniploiut  and  in  offer- 
ing evidence  in  supiiort  thereof,  and  asking  in- 
structions based  en  the  theory  of  the  amende<i 
complaint,  held  not  to  preclude  the  plaintiff 
from  urginff  on  appeal  that  he  was  entitled  to 
recovery  without  proviug  the  additional  facts 
pleaded  in  the  amendment. — Peacock  v.  lim- 
burger  (Tex.  Sup.)  764. 

In  order  to  have  the  action  ot  a  trial  judge 
;  reviewed  for  a  refusal  to  file  conclusiona,  a  bill 
of  exceptions  should  be  taken. — Wets  v.  Weti 
(Tex.  Civ.  App.)  860. 

Findings  of  fact  covering  every  issue  material 
to  the  judgment  will  not  be  inquired  into  for 
their  correctness  on  appeal,  unless  assailed  by 
proiior  exceptions.— Drake  t.  Davidson  (I^ex. 
Civ.  App.)  8SU.  (  V.^,t|^ 

iigitized  by  V^jOOV  It. 
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i   8.    ^— >  Objeettons    and    motion*,    and 
r«lla(i  Uiereon. 

Tt  is  too  late  to  contend  on  appeal  that  plain- 
tiff,  sued  as  trustee,   was  not  a  proper  party 
to  tbe  suit  because  he  had  no  real  interest  there-  i 
in.— Hartley  v.  Bryan  (Ark.)  921.  j 

Objection  that  copies  filed  with  petition  are  ■ 
not  properly  attested  held  too  late  on  appeal ;  ' 
the   petition   alleging  without  denial   that   the 
papers   are    true    copies.— Uenning    t.    Stengel 
(K.y.)  41;  Fishback  ▼.  Mehler,   Id.;    Clark   v.  i 
JJitzer,  Id.  I 

Defendant  cannot  complain  uiwn  appeal  of 
au  error  in  placing  upon  him  the  burden  of 
proof,  where  ne  accepted  it  without  objection. 
— Bass  V.  Brown  (Ky.)  720. 

An  objection  to  certain  testimony  that  it  is  , 
irrelerant    and    immaterial    is    insufficient    to  ; 
present,  on  appeal,  the  question  of  the  admis- 
sibility  of    the   testimony. — Whittle     v.    State 
iTe.'c.  Cr.  App.)  771. 

A  finding  in  reconreutiou  that  defendants 
sustained  damage,  from  the  wrongful  suing  out 
of  an  injunction,  to  a  certain  sum.  in  the  ab- 
sence of  an  exception  to  the  plea  and  a  state- 
ment of  facts,  cannot  be  disturbed. — Gates  t. 
McClure   (Tex.   Civ.    App.)   224. 

Where,  in  ao  action  against  a  sleeping  car 
company  for  lost  baggage,  there  is  uo  testh- 
inony  as  to  value  other  than  that  of  plaintiff, 
and  tbe  court  finds  about  one-third  of  his  esti- 
mate, the  finding  should  not  be  set  aside  on 
objection,  first  taken  on  appeal,  to  the  ad- 
missibility of  part  of  plaintiff's  testimony. — 
Pullman  Palace  Car  Co.  v.  Arents  (Tex.  Oiv. 
App.)  329. 

The  objection  that  the  proper  predicate  was 
Dot  laid  for  expert  testimony,  if  not  urged 
when  the  testimony  was  offered,  need  not  be 
considered  on  appeal.— Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Matthews  (Tex.  Civ.  App.)  588. 

{  6.     —  Motions  for  new  trial. 

An  eiTor  in  refusing  instructions  cannot  be 
reviewed  on  appeal,  unless  made  a  ground  for 
ripw  trial. — Evening  Post  Co.  v.  Caufield  (Ky.) 
502. 

An  assignment  complaining  of  a  verdict  on 
a  trround  not  called  to  the  attention  of  the 
trial  court  on  the  motion  for  new  trial  cannot 
be  considered.— Von  Carlowitz  v.  Bernstein 
I  Tex.  Civ.  App.)  464. 

Where  a  party  aggrieved  by  a  special  ver- 
dict does  not  move  to  set  it  aside  and  grant 
a  new  trial,  and  does  not,  on  appeal,  assign 
as  error  the  overruling  of  such  motion,  error, 
if  any.  is  waived. — Scott  v.  Farmers'  &  Mer- 
chants' Nat.  Bank  (Tex.  Civ.  App.)  485. 

I   7.    Parties. 

Where  plaintiff  appeals  under  Laws  1891,  p. 
70.  amending  Rev.  St.  1889,  S  224«,  from  a 
new  trial  after  a  judgment  in  hia  behalf,  and 
files  a  short  transcript,  bnt  dies  before  his  bill 
of  exceptions  is  prepared,  the  trial  court  may 
revive  the  action  in  fuvor  of  his  administrator. 
— Crawford  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(Mo.)  360. 

Where  plaintiff  dies  after  appealing  from  an 
order  granting  a  new  trial,  and  the  trial  court 
revives  the  action  in  favor  of  his  administra- 
tor, it  is  unnecessary  to  obtain  a  further  re- 
viTal  in  the  supreme  court. — Crawford  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Mo.)  350. 

An  appearance  in  the  trial  court  of  plaintiff's 
administrator  and  defendant,  and  the  filing  of 
n  Rtipnintion,  held  a  revival  of  the  action  in 
fnvor  of  the  administrator,  though  the  plain- 
tiff had  appealed  before  his  death  from  an  or- 
der granting  a  new  trial. — Crawford  ▼.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Mo.)  860. 


i  8.     Requisites     and     proeeedincs     for 
transfer  of  eanse. 

Act  March  16,  1890,  f  1,  limiting  the  time 
for  taking  appeals,  held  not  to  apply  to  an 
order  or  judgment  existing  prior  to  the  passage 
of  the  act.— Rankin  v.  Schofield  (Ark.)  197. 

In  an  ordinary  action  the  limitation  of  two 
years  as  to  the  granting  of  an  appeal  runs 
only  from  the  time  the  nwtion  for  new  trial 
Is  overruled. — Reiser  v.  Southern  Planing  Mill 
&  Lumber  Co.  (Ky.)  286. 

Where  final  judgment  dissolving  an  injunc- 
tion was  rendered  December  18th,  and  20  days 
was  given  appellant  in  which  to  apply  to  the 
court  of  appeals  to  reinstate  the  injunction 
pehding  the  appeal,  a  motion  filed  in  the  clerk's 
offtce  of  the  court  of  appeals  January  6th, 
but  not  entered  in  court  until  January  8th, 
was  too  late.— African  Baptist  Church  v. 
White  (Ky.)  410. 

Under  Rev.  St.  arts.  2255,  2256,  2258,  the 
time  for  filing  the  bond  on  appeal  from  the 
county  court  held  to  run  from  the  date  of  the 
order  appealed  from,  and  not  from  an  order 
overruling  a  motion  for  a  new  trial. — Milo  v. 
Nuske  (Tex.  Sup.)  544. 

Under  1  Sa.vles"  Ann.  Civ.  St.  art.  1402, 
where  the  petition  and  bond  for  a  writ  of  er- 
ror are  filed  within  a  year  after  the  entry  of 
the  judgment  sought  to  be  reviewed,  it  is  in 
time,  though  the  writ  is  not  served  until  after 
the  year  has  elapsed. — Leavitt  v.  Brazelton 
(Tex.  Civ.  App.)  405. 

Under  Rev.  St.  art.  1380,  the  court  will  as- 
sume jurisdiction  under  a  writ  of  error  sued 
out  within  a  year  after  a  judgment  was  enter- 
ed as  corrected. — Hall  v.  Bead  (Tex.  Oiv.  App.) 
800. 

{  0.     Effoet  of  transfer  of  eanse  or  pro- 
eeedinss  therefor. 

Under  Civ.  Code  Prac.  i  747,  the  court  of 
appeals  has  no  power,  upon  appeal  from  an  or- 
der dissolving  an  injunction  on  final  hearing, 
to  reinstate  the  injunction  pending  the  ap- 
peal, except  after  notice.— African  Baptist 
Church  V.  White  (Ky.)  410. 

1 10.    Supersedeas  or  stay  of  proeeedlngs. 

A  supersedeas,  not  issued  until  after  time  for 
filing  transcript  has  expired,  must  be  dischar- 
ged.—Wolston  V.  City  of  Louisville  (Ky.)  885. 

An  ai^eal  from  an  order  revoking  letters  of 
administration,  made  in  compliance  with  Rev. 
St.  1809,  $  273  et  seq..  held  to  operate  as  a 
supersedeas,  so  as  to  entitle  appellant  to  retain 
the  assets  of  the  estate  and  to  devest  the  pro- 
bate court  of  any  authority  in  rppard  thereto. 
— Cuendet  v.  Henderson  (Mo.)  1079. 

{11.   Record  and  proeeedincs  not  in  rec- 
ord. 

Where  an  appeal  requires  a  consideration  of 
the  evidence,  and  no  abstract  thereof  is  filed  in 
accordance  with  supreme  court  rule  0,  the  ap- 
peal may  be  dismissed.— Hoys  v.  Comstock-Cas- 
tle  Stove  Co.  (Ark.)  049. 

Appellants  were  entitled  to  have  an  appeal 
granted  by  the  clerk,  without  first  dismissing 
an  appeal  granted  to  them  by  the  lower  court; 
but  a  motion  by  appellee,  made  before  sub- 
mission of  the  appeal  granted  by  the  clerk  to 
dismiss  the  appeal  granted  below,  must  pre- 
vail; the  transcript  not  having  been  dulv  filed. 
— Walston  V.  City  of  I/ouisville  (Ky.)  385. 

A  stenographer's  transcript,  sent  up  as  a 
part  of  the  record,  cannot  be  considered,  uuless 
attested  by  the  judge.— Mann  v.  Moore  (Ky.) 
723. 

Thongh  an  order  of  court  shows  that  the 
court  gave  to  the  jury  instruction  "No.  1,"  to 
the  giving  of  which  both  parties  excepted,  a 
paper  copied  into  the  record,  purporting  to  be 
that  instruction,  cannot  be  considered,  when 
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not    idputified. — Bouaman's    Adm'r    r.    Loug 
(Ky.)  821. 

A  achedale,  not  filed  within  90  days  after  the 
appeal  was  {cranted,  was  filed  without  authority 
of  law— Mitchell  t.  Stoddard  Co.  Bank  (Ky.) 
823. 

A  schedule  filed  ou  an  appeal,  which  was 
afterwards  abandoned,  cannot  be  recognized 
on  another  appeal,  taken  more  than  a  year 
thereafter.— Mitchell  v.  Stoddard  Co.  Bank 
(Ky.)  823. 

A  contention  that  there  was  no  substantial 
evidence  to  Kupport  a  finding  of  a  referee  will 
not  be  considered,  unless  the  abstract  Is  suffi- 
cient to  enable  the  court  to  decide  the  con- 
tention.—Smith  T.  Baer  (Mo.)  166. 

Where  plaintiff  dies  after  appeal  from  an  or- 
der granting  a  new  trial,  but  before  filing  a 
bill  of  exception,  and  the  action  is  revived  in 
favor  of  his  administrator  by  the  trial  court, 
the  supreme  court  has  no  jurisdiction  to  com- 
plete the  record  or  to  allow  a  bill  of  exceptions. 
—Crawford  v.  Chicago,  B.  I.  &  P.  By.  Oo. 
(Mo.)  350. 

Under  Rev.  St.  arts.  137&-1382,  a  statement 
of  facts  filed  after  the  statutory  time  must  be 
stricken  from  the  files,  where  no  sufficient  ex- 
c«ise  is  shown. — Stubhs  v.  Lands  Cotton  Oil 
Co.  (Tex.  Civ.  App.)  213. 

The  BtatenH>nt  in  a  bill  of  exceptions  of  all 
the  facts  proven  on  the  trial  cannot  be  treat- 
ed as  a  statement  of  facts,— Catee  v.  McClure 
(Tex.  Civ.  App.)  224. 

The  conrt  of  appeals  cannot  receive  and  con- 
sider affidavits  and  certificates  of  the  clerk  of 
the  trial  court  that  the  record  on  appeal  la 
incorrect.— Southern  Pac.  Co.  v.  Winton  (Tex. 
Civ.  App.)  477. 

AVhere  a  cause  is  transferred  from  one  dis- 
trict court  to  another,  in  which  It  is  tried,  the 
order  of  transfer  and  proceedings  in  the  court  in 
which  such  order  is  entered,  certified  by  the 
clerk,  become  ip.so  facto  a  part  of  the  record 
of  the  cause.— Southern  Pac.  Co.  v.  Winton 
(Tex.  Civ.  App.)  477. 

1 12.  ^—  QnestloBa    pr«s«ai«<l    for    *o- 
vlew. 

Refusal  of  instructions  cannot  be  reviewed, 
in  the  absence  of  the  instructions  given.— Houa- 
man's  Adm'r  v.  Long  (Ky.)  821. 

Motion  for  trial  b,v  jury  on  certain  counts 
of  the  petition,  being  no  part  of  the  record, 
was  not  made  so  by  bill  of  exceptions  filed 
the  next  term  after  the  motion  was  overruled. 
—Smith  v.  Baer  (Mo.)  166. 

The  rejection  of  evidence  as  to  general  usage, 
in  a  suit  to  cancel  a  deed,  etc.,  held  insnfii- 
cient  to  support  an  asBigument  of  error. — Mor- 
ton V.  Morris   (Te.\.   Civ.  App.)  94. 

Where  error  is  assigned  to  an  instruction 
on  the  ground  that  the  general  charge  covered 
it,  and  there  is  no  statement  under  the  assign- 
ment verifying  such  fact,  the  assignment 
should  not  be  sustained. — First  Xat.  Bank  v. 
Watson  (Tex.  Civ.  App.)  2,12. 

Where  the  bill  of  exceptions  does  not  indi- 
cate the  ground  on  which  evidence  was  ex- 
cluded, an  assignment  of  error  based  on  such 
exclusion  cannot  be  entertained. — Lindsey  r. 
State  (Tes.  Civ.  App.)  .'J32. 

Facts  incorporated  in  a  bill  of  exceptions 
held  infiufflcieiit  to  show  that  alleged  error  in 
the  suppression  of  depositions  was  material. — 
Caplen  v.  Hawkina  (Tex.  Civ.  App.)  471. 

An  objection  to  the  admission  of  evidence 
not  contained  in  the  statement  of  facts  will 
not  be  considered  on  appeal. — Schuwirth  v. 
Thomma   (Tex.   Civ.  App.)  691. 

An  assignment  of  error  that  the  conrt  erred 
in  refusing  to  hear  argument  from  defendant 


on  the  Gonclusion  et  tbe  teatimoiir  held  vomit- 
ported.— WeU  v.  W«t«  (Tex.  Ctr.  App.)  889. 

A  jadgment  will  not  be  reversed  by  reason 
of  error  in  refusing  fo  suppress  a  depositinn, 
when  it  does  not  appear  tnat  the  depoeitiog 
was  introduced  ou  the  trial  of  the  case.— St. 
Louis  S.  W.  Ry.  Co.  ▼.  Jacobson  (Tex.  Civ. 
App.)  1111. 

i  13.    Aulcamont  of  osxors. 

Assignment  of  error  on  the  gronnd  of  vari- 
ance held  not  sustained.— J.  S.  Mayfirfd  Loffi- 
ber  Co.   v.   Carver   (Tex.   (Div.  App.)   216. 

An  assignment  of  error  containing  more  than 
one  question,  and  not  followed  by  propositions 
on  each  issue  relied  on,  will  not  be  considerul 
on  appeal.— Mundine  v.  Pauls  (Tex.  Civ.  Anp.) 
254. 

An  assignment  of  error,  not  a  proporidon 
in  itself  or  followed  by  a  proposition  pointing 
out  the  error  complained  of,  hfid  waived.— 
Boone  V.  Herald  News  Co.  (Tex.  Civ.  App.)  313. 

An  assignment  of  error  which  complains  of 
tbe  court  8  action  upon  two  motions  seeking 
different  relief  and  involving  several  ques- 
tions will  not  be  considered.— Scott  v.  Farm- 
ers' &  Merchants'  Nat.  Bank  (Tex.  Civ.  App.i 
485. 

An  assignment  of  error  covering  aeveral 
twges  of  the  brief  and  specifying  several  dif- 
ferent propositions  hM  not  void. — St-ott  v. 
Farmers'  &  Merchants'  Nat  Bank  (Tex.  Civ. 
App.)  485. 

An  assl^ment  of  error  that  the  court  erred 
in  overruling  the  motions  for  a  new  trial  and 
for  judgment  notwithstanding  the  verdict  for 
the  reasons  set  forth  in  the  motions,  not  fol- 
lowed by  any  proposition,  will  not  be  consid- 
ered.—Scott  V.  Farmers'  &  Merdiants'  Nat 
Bank  (Tex.  Civ.  App.)  485. 

Where,  in  an  action  by  a  greater  of  a  street 
railway  for  failure  o€  the  grantee  to  operate 
the  railway  as  required  by  the  deed,  there  is 
no  assignment  calling  in  question  the  amount 
of  the  damages  awarded,  the  conrt,  on  appeal, 
will  not  disturb  the  damages  assessed  by  the 
jury. — Scott  v.  Fanners'  &  Merchants*  Nat 
Bank  (Tex.  Civ.  App.)  485. 

A  party  not  assigning  as  error  the  court's 
refusal  to  set  aside  a  special  verdict  cannot 
comjplaln  of  the  judgment  because  certain 
findings  are  nnsnpported  by  the  evidence.— 
Scott  V.  Farmers'^  &  Merchants'  Nat  Bank 
(Tex.  Civ.  App.)  485. 

Under  rule  20  of  the  court  of  dvil  appeals, 
assignment  of  error  in  divorce  proceedings  as 
to  admission  of  evidence  held  abandoned. — 'Wets 
V.  Wetz  (Tex.  Civ.   App.)  869. 

Under  Rev.  St  art.  1018,  and  rules  22-27  of 
the  court  of  civil  appeals,  asslgnnieat  of  error 
addressed  to  the  overruling  of  a  general  di>- 
murrer  and  special  exceptions  is  too  general.— 
Wetr,  V.  Wets  (Tex.  Civ.  App.)  869. 

Assignment  of  error  that  judgment  was  con- 
trary to  law  and  evidence  lield  too  general.— 
WetB  V.  Wetz  (Tex.  Civ.  App.)  860. 

An  assignment  of  error,  combiniue  several 
propositions  of  law  as  one  proposition,  is  t 
violation  of  the  supreme  court  roles,  and  will 
not  be  considered  on  appeal.— Street  y.  Robert- 
son (Tex.  Civ.  App.)  ICO. 

{14.   Briefs. 

Where,  under  an  assignment  of  error,  testi- 
mony set  out  in  the  bill  of  exceptions  as  ob- 
jected to  is  not  quoted  in  the  brief,  while  that 
quoted  in  the  brief  does  not  seem  to  have  been 
objected  to,  such  assignment  cannot  be  sus- 
tained.—J.  S.  May  field  Lnmber  Oi.  v.  Carver 
(Tex.  Civ.   App.)   216. 

Appeal  dismissed  for  failure  of  appeUant  to 
use  proper  diligence  in  the  prosecntiou  thereof 
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and  noncompliance  with  the  terms  of  an  agree- 
ment  as  to  the  flliog  of  briefs.— S!mer!<on  y.  A. 
F.  Shapleigh  Hardware  Co.  (Tex.  Cir.  App.) 
570. 

l/'oder  Bey.  St.  arts.  1014,  1417,  an  appeal  in 
which  appellant's  briefs  were  not  filed  until  92 
daj's  after  the  transcript  was  filed,  and  only  2 
days  before  set  for  submission,  will  be  dis- 
roissed.'^Kllcius  v.  Kempuer  (Tex.  Civ.  App.) 
576. 

i'ropoaitions  under  an  assignment  of  error 
cannot  be  considered,  where  no  such  assign- 
ment is  copied  in  the  brief.— Luedde  r.  Hooper 
(Te.T.  Civ.  App.)  802. 

1 18.  IMsaUsHil,    witkdvAwal,    or    aban- 
doiuneat. 

"Where  appellant  faUed  to  file  his  transcript 
in  time  and  abandoned  his  appeal,  granted  by 
the  lower  court,  and  procured  the  clerk  of 
the  court  of  appeals  to  grant  him  a  new  ap- 
peal,, appellees  were  entitled  to  have  the  aban- 
doned appeal  dismissed,  with  damages. — Beyer 
V.  Schehr  (Ky.)  24. 

Under  Rev.  St.  art  1400,  where  the  appeal 
bond  is  only  equal  to  the  probable  amouut 
of  costs,  the  appeal  should  be  dismissed,  unless 
a  sufficient  bond  is  furnished  within  such  time 
as  the  court  may  prescribe.— Stublw  v.  Landa 
Cotton    Oil  Co.    (Tex.   Civ.   App.)   213. 

"Where  the  court  of  civil  appeals  continues 
motion  to  affirm  on  certificate  to  enable  appel- 
lant to  perfect  that  record,  but  he  instead  pros- 
ecutes a  writ  of  error,  the  motion  to  affirm  will 
prevail.— Rio  Grande  &  E.  P.  Ry.  Co.  v.  Men- 
doza  (Tex.  Civ.  App.)  250. 

The  failure  of  an  appellant  to  correct  a  rec- 
ord, as  authorized  by  the  appellate  court,  and 
the  commencing  of  proceedings  in  en-or,  held  to 
authorize  the  grant  of  appellee's  motion  for 
affirmance,  and  the  dismissal  of  the  appeal  and 
writ  of  error.— Kio  Grande  &  B.  P.  Ry.  Co.  v. 
Mendoza  (Tex.  Civ.  App.)  578. 

The  failure  to  file  assignments  of  en-or  con- 
stitutes an  abandonment  of  the  appeal,  though 
proper  notice  of  appeal  has  been  given. — Claw- 
son  T.  Williams  (Tex.  Civ.  App.)  702. 

{16.  Review. 

On  an  appeal  from  probate  court,  the  cause 
of  action  cannot,  bv  amendment,  be  changed 
to  a  different  action. — Jackson  t.  Gorman 
(Ark.)  840. 

Thoagh  the  chancellor,  in  distributing  an  as- 
signed estate,  has  applied  erroneous  principles, 
yet,  where  he  has  reached  the  correct  result, 
his  judgment  will  not  be  disturbed.— Shew- 
maker  v.  Tankey  (Ky.)  1. 

The  conclusion  of  a  reference  is  not  to  be 
considered  in  reviewing  the  court's  action  in 
de<Mding  on  the  necessity  for  reference. — Smith 
V.  Baer  (Mo.)  106. 

Where  the  trial  court  directs  a  verdict,  no 
question  of  error  in  refusing  charges  is  in  the 
ea«e  on  appeal.— Still  v.  City  of  Houston  (Tex. 
Civ.  App.)  76. 

Where  the  unchallenged  rerdict  of  a  jury, 
alone  or  in  connection  with  facts  deduced  from 
the  evidence,  will  support  the  judgment,  the 
court,  on  appeal,  must  affirm  it— Scott  v. 
Farmers'  &  Merchants'  Nat.  Bank  (Tex.  Civ. 
App.)  485. 

Dissolution  of  temporary  injunction  held  not 
awsignnble  as  error  after  decree  adverse  to  ap- 
iiellnut  and  failure  to  file  Niiperse<lea8  bond. — 
Brumby  ▼.  Boyd  (Tex,  Civ.  App.)  874. 

1 17.  — —  PartlM  Mitltled  to  allese  error. 

I>efendant  cannot  complain  that  instructions 
given  on  plaintiff's  motion  assumed  the  exist- 
ence of  a  disputed  fact  where  the  insti-uctions 
asked  by  him  contained  the  same  error. — First 


Nat  Bank  ▼.  Oermania  Safety  Vault  &  Trust 
Co.  (Ky.)  716. 

The  action  of  the  trial  court  in  fixing  a  com- 
missioner's allowance  cannot  be  reviewed  on 
appeal,  where  he  is  not  a  party. — Keed  v.  Reed 
(Kj.)  819. 

Appellant  cannot  complain  of  an  erroneous  in- 
struction given  on  motion  of  appellee,  where  he 
asked  an  instruction  of  the  same  import— Louis- 
ville &  N.  R,  Co.  V.  Penrod's  Adm'r  (Ky.)  1013, 
1042. 

Appellant  cannot  complain  of  an  instruction 
which  is  in  substance  the  same  as  an  instruc- 
tiou  asked  by  him. — Hommel  v.  Lewis  (Ky.) 
ICMl. 

W^here  instructions  requested  by  defendants 
referred  the  jury  to  plaintiff's  petition  for  a 
determination  of  the  issues,  defendant  cannot 
complain  on  appeal  of  a  similar  error  in  the 
instructions  given  by  the  court. — Texas  &  N. 
O.  R.  Co.   V.  Mortensen  (Tex.  Civ.  App.)  90. 

Where,  in  an  action  for  breach  of  covenant 
in  a  deed,  defendants  cause  their  grantors 
with  similar  covenant  to  be  impleaded,  and 
appeal  from  the  judgment  refusing  them  re- 
lief, plaintiffs  on  such  appeal  cannot  complain 
that  they  were  not  given  judgment  against 
sndi  impleaded  parties.— Johnson  t.  Blum 
(Tex.  Civ.  App.)  461. 

Where,  in  an  action  against  a  husband  and 
wife  for  breach  of  covenant  in  their  deed, 
both  appeal  from  the  judgment  against  the 
husband  alone,  plaintiffs,  without  appealing, 
may  assign  error  in  the  refusal  of  the  court  to 
give  them  judgment  against  the  wife. — John- 
son v.  Blum  (Tex.  Civ.  App.)  461. 

Where  judgment  is  rendered  against  a  de- 
fendant in  favor  of  the  plaintiff,  and  execution 
awarded  in  plaintiff's  favor  for  the  entire  judg- 
ment, the  defendant  cannot  object  to  an  adjudi- 
cation that  plaintiff's  attorney  is  entitled  to  an 
interest  in  the  recovery  as  an  attorney  fee. — 
St.  T/Ouis  S.  W.  Ry.  C!o.  v.  Jacobson  (Tex.  av. 
App.)  1111, 

{18.  — •  Preawmptloiis. 

Where  the  evidence  is  not  in  the  record,  it 
will  be  presumed  that  it  was  sufficient  to  sup- 
port the  judgment. — Norman  v.  Poole  (Ark.) 
433. 

Where  a  [mrt  of  the  evidence  is  omitted  from 
the  record,  it  will  be  presumed  that  the  omit- 
ted part  is  sufficient  to  siipport  the  judgment. 
— Baskett  ▼.  Tippin  (Ky.)  374. 

A  contention  that  Acts  1891,  p.  170,  had  been 
given  a  retroactive  effect,  where  it  was  in  is- 
sue whether  usurious  interest  bad  been  re- 
ceived on  a  note,  held  without  merit, — Marx 
V.  Hart  (Slo.)  200. 

It  will  be  presumed  on  appeal,  in  sapport  of 
a  judgment,  so  as  to  Justify  the  trial  conrf • 
finding  that  the  question  of  notice  to  him  was 
immaterial,  that  the  trial  court  found  that  a 
judgment  creditor,  purchasing  at  his  own  exe- 
cution sale  and  testifying  that  he  credited  his 
bid  on  his  judgment,  was  not  a  purchaser  for 
value. — Mastorson  v.  Burnett  (Tex.  Civ.  App.) 
00. 

Where,  on  appeal  from  order  overruling  mo- 
tion to  retax  costs,  there  is  no  statement  of 
tactB  in  the  record,  though  time  was  given  in 
which  to  file  same,  it  will  be  presnuied  that 
there  was  no  error.— Texas  ft  P.  Ry.  Co.  v. 
Davis  (Tex.  Civ.  App.)  598. 

In   support  of  judgment,   held,  that  a  fact. 

though  not  specially  found,  would  be  presumed 
under  the  circumstances. — Puster  v.  Anderson 
(Tex.  Civ.  App.)  084. 

}  19.  — —  IHserettoB  of  lowor  oovrt* 

An  application  for  new  trial  on  the  ground 
of  surprise  is  peculiarly  addressed  to  the  dia- 
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cretion  of  the  trial  court,  which  will  not  be 
disturbed  unless  palpably  abuBed,  especially 
where  the  new  trial  has  been  granted. — Henry 
Voet  Mach.  Co.  t.  Pennsylvauiu  Iron  Works 
Co.  (Ky.)  734. 

In  an  action  by  a  lineman  against  a  tele- 
phone company  for  injury  received  by  breaking 
of  a  crosR-arm,  evidence  held  to  show  that  no 
verdict  for  plaintiff  could  stand,  and  hence  the 
case  was  within  the  exception  to  the  rule 
against  reversing  the  ti'ial  court  in  granting 
one  new  trial. — Roberts  v.  Missouri  &  K.  Tel. 
Co.  (Mo.)  1.55. 

Tinder  Rev.  St.  1899,  §  694,  the  power  of  the 
court  to  try  separately  some  of  the  counts  of  a 
petition  is  discretionary,  and  its  exercise  will 
not  be  reviewed,  except  for  abuse. — Smith  v. 
Baer  (Mo.)  IGC. 

A  judgment  against  a  plaintiff  for  costs  un- 
der Rev.  St.  arts.  1428-1^,  is  an  adjudication 
which  will  not  be  revised,  except  for  manifest 
abuse  of  discretion  on  the  part  of  the  court 
awarding  such  judgment.— Cox  v.  Fatten  (Tex. 
Civ.  App.)  64. 

Taxing  costs  rests  largely  in  the  discretion 
of  the  trial  court,  and  its  ruling  in  regard 
thereto  will  not  be  revised,  unless  the  record 
shows  abuse  of  such  discretion. — Cox  v.  Pat- 
ten (Tex.  Civ.  App.)  64;  Texas  &  P.  Ry.  Co.  v. 
Davis  (Tex.  Civ.  App.)  598. 

A  motion  for  a  third  continuance  Is  ad- 
dressed to  the  discretion  of  the  court. — Gulf, 
O.  A  8.  F.  By.  Co.  t.  Burroughs  (Tex.  Civ. 
App.)  83. 

i  20.  QnestioBS  of  faet,  '««rdlot>.  Mid 

flndlnKs. 

Atol  alleged  failure  to  observe  the  preponder- 
ance of  the  evidence  cannot  be  reviewed  on  ap- 
peal.—St.  Louis,  I.  M.  &  8.  Ry.  Co.  v.  Wilson 
(Ark.)  C61. 

Whatever  opinion  the  court  may  have  as  to 
the  facts  it  do?R  not  feel  authorized  to  set 
aside  a  second  verdict  for  plaintiff. — Louisville 
&  N.  B.  Co.  v.  Kcmery's  Adm'r  (Ky.)  20. 

The  evidence  being  conflicting  as  to  the  gen- 
uineness of  the  signntnre  to  a  note,  the  chan- 
cellor's finding  that  the  note  was  not  genuine 
will  not  be  disturbed. — Carpenter  v.  Carpenter 
(Ky.)  814. 

Conflicting  evidence  in  an  action  in  eject- 
ment examined,  and  held,  that  the  finding  for 
plaintiff  should  be  reversed;  there  being  a  le- 
gal and  equitable  defense,  and  it  not  appear- 
ing on  which  defense  the  finding  was  based, 
or  that  the  legal  defense  was  clearly  before 
the  triors  of  fact.  —  McNear  v.  Williamson 
(Mo.)  100. 

The  practice  of  reviewing  the  findings  on  con- 
flicting evidence  in  equity  cases  will  not  be 
extended  to  cases  tried  by  referees,  though  the 
reference  was  compulsory.  —  Smith  v.  Baer 
(Mo.1  166. 

Under  the  constitution  the  supreme  court  has 
the  right  to  review  the  facts  as  well  as  the 
law  in  any  case,  however  it  may  have  been 
tried.— Smith  v.  Baer  (Mo.)  lC(i. 

Though  the  supreme  court  is  disposed  to  de- 
fer to  the  judgment  of  the  trial  court,  where 
evidence  is  to  be  weighed  or  the  credibility 
of  witnesses  determined,  the  trial  court  can 
have  no  advantage,  where  the  whole  record  is 
documentary,  except  the  proof  of  uncontested 
facts.— Halstead  v.  Mustion   (Mo.)  258. 

The  findings  of  a  court,  supported  by  evi- 
dence, are  not  reviewable  on  appeal. — Murphy 
V.  Gabbert  (Mo.)  536. 

Error  assigned  that  witness  fees  were  im- 
properly taxed  held  not  to  be  considered.— Cpx 
v.  ratten  (Tex.  Civ.  App.)  C4. 


A  verdict  on  conflicting  evidence  will  not  be 
disturbed.— Texas  &  P.  By.  Co.  v.  Tarkington 
(Tex.  Civ.  AppJ  137;  Gulf,  C.  &  S.  F.  By. 
Co.  V.  Bryant  (Tex.  Civ.  App.)  804. 

Where   {preponderance    of    evidence    is    not 
clearly  against  the  findings,  the  judgment  will 
not  be  reversed.— J.   S.   Mayfield   Lumber  Co. 
I  V.  Carver  (Tex.  Civ.  App.)  210. 

8  21.   ^^  Harmless  error. 

An  erroneous  instruction  will  be  presumed  on 
!  appeal  to  have  been  prejudicial,  unless  the  con- 
'  trary  appears.- Neal  v.  Brandon  (Ark.)  200. 

I  Instruction  denying  mortgagor  certain  credits 
held  harmless,  in  replevin  for  mortgaged  pri»[.- 
erty,  where  the  credits  were  insufficient  tn 
totally  cancel  the  mortgage  debt. — Xea]  v. 
Brandon  (Ark.)  200. 

Under  Civ.  Code  Prac.  §  134,  there  can  be 
uo  reversal  for  any  error  which  did  not  affect 
the  substantial  rights  of  appellant. — ^Breedlove 
V.  Louisville  &  N.  R.  Co.  (Ky.)  16. 

Error  in  permitting  a  rule  to  be  read  was 
'  harmless,  where  defendant  had  already  brought 
I  out  on  the  cross-examination  of  a  witness  the 
!  fact  that  the  rule  was  in  existence. — I.iOui<- 
I  ville  &  N.  R.  Co.  v.  Kemery's  Adm'r  (Ky.)  2<J. 

I  An  instmction  permitting  a  reeorerj  of  com- 
.  I>eusatory  damages  only  for  injuries  resulting 
'  from  the  gross  negligence  of  the  foreman,  plain- 
I  tiff's  superior,  was  more  favorable  to  defend- 
ants than  they  were  entitled  to  have. — Good- 
I  win  V.  Smith  (Ky.)  179. 

I  Error  iu  an  action  for  libel  based  upon  a 
newspaper  publication  referring  to  plaintiff  as 

i  ex-clerk  of  the  penitentiary,  and  stating  thit 
an  expert  accountant  had  found  him  to  be 
short  in  his  accounts,  in  admitting  as  evidence 

!  a  judgment  to  the  effect  that  plaintiff  was 
clerk  of  the  penitentiary  when  the  publication 
complained  of  was  made,  held  harmless. — Even- 

I  ing  Post  Co.  V.  Oanfield  (Ky.)  502. 

I  Statement  of  prosecuting  attorney,  in  penni 
'  action  against  railroad  company  for  permittins 

gaming  on  train,  held  not  substantially  prejn- 
'  dicial. — Louisville   &   N.   B.   Co.    v.    Gomraon- 

wealth  (Ky.)  505. 

In  an  action  by  a  next  friend,  any  error  in 
permitting  the  next  friend  to  testify,  after  oth- 
er witnesses  had  testified,  held  harmless,  where 
the  testimony  related  only  to  a  motter  already 
shown  by  other  evidence. — Whitman  McNa- 
mara  Tobacco  Co.  v.  Wunn  (Ky.)  609. 

Where  it  was  evident  that  the  judgment  was 
bused  exclusively  upon  only  one  of  two  de- 
fenses relied  on,  errors  referring  exclusiTely  to 
the  other  defense  were  harmless. — Robinson  & 
Co.  V.  Hill  (Ky.)  023. 

There  can  be  no  reversal  for  -an  error  in  ad- 
mitting incompetent  testimony  to  establish  a 
fact  the  existence  of  which  the  instructions 
asked  by  both  parties  assumed. — First  Nat. 
Bank  v.  Germanm  Safety  Vault  &  Trust  Co. 
(Ky.)  71C. 

Where  defendant,  on  whom  was  the  burden 
of  proof,  was  giveu  the  concluding  argument, 
he  cannot  complain  that  the  court  first  roU'l 
that  the  burden  wos  on  plaintiffs. — Stem  t. 
Whitney  (Ky.)  820. 

Defendant  railroad  company  cannot  complain 
of  instruction  authorizing  the  jury  to  find  for 
plaintiff  adiniuistrator  if  the  death  of  his  in- 
testate was  caused  by  the  failure  to  give  "snit- 
able  signals"  of  street  crossing,  though  no  other 
signal  could  have  been  given  than  by  a  whistle 
or  bell.— Louisville  &  N.  R.  Co.  v.  Penrod's 
Adm'r  (Ky.)  1013,  1042. 

Where  a  conveyance  of  property  is  adjudged 
void  as  to  plaintiff,  she  cannot  complain  that 
it  is  adjudged  valid  as  between  husband  and 
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he    srrantce,  subject  to  ber  claims.— Schnltze 
.    Schnltze  (Tex.  C!t.  App.)  56. 

In  an  action  for  injuries  to  realty  from  fire, 
he  eiToneoiis  ndmission  in  evidence  of  a  deed 
how-ins  plaintiff's  title  to  the  land  held  harm- 
ess. — CJulf,  C.  &  S.  F.  Ky.  Co  v.  Burroaghs 
Xex.    Civ.  App.)  83. 

Admission  of  alleged  immaterial  evidence  in 
an  artion  against  a  railroad  company  for  neg- 
ligently allowing  fire  to  escape  held  not  preju- 
licial  to  defendant— Gulf,  C.  &  8.  P.  Ry.  Co. 
V.   Burroughs  (Tex.  Civ.  App.)  88. 

It.eferring  the  jury  to  the  petition  to  deter- 
mine the  negligent  acts  of  defendant  in  issue, 
in  an  action  by  a  servant  for  injuries,  held 
harmless  error,  when  considered  in  connection 
■n-ith  the  pleading  and  evidence. — Texas  &  N. 
O.    It.    Co.  V.  Mortensen  (Tex.  Civ.  App.)  99. 

In  an  action  against  railroad  for  firing  prop- 
erty, instruction  respecting  use  of  spark  ar- 
resters, not  actually  correct,  heltt  not  prejudicial. 
— St.  lA>ui8  &  S.  W.  Ry.  Co.  of  Texas  v.  Miller 
(Tex.    Civ.  App.)  139. 

In  an  action  against  railroad  company  for 
firing  property,  refusal  of  instruction  that  com- 
pany was  only  required  to  use  ordinai-y  care 
in  keeping  the  spark  arresters  in  good  con- 
dition held  harmless.— St.  Ix)uis  &  S.  W.  Ry. 
Co.   of   Texas  v.  Miller  (Tex.  Oiv.  App.)  139. 

In  an  action  for  trespass  to  propei-ty,  an 
instruction  that  the  title  thereto  was  in  the 
pni-ty  under  whom  plaintiff  claimed  held  hai-m- 
\esB,  where  the  evidence  showed  that  plaintiff 
had  peaceful  possession  and  that  defendant  had 
no  title.— Diamond  v.  Smith  (Tex.  Civ.  App.) 
141. 

The  admission  of  evidence  of  statements 
merely  confirmatory  of  undisputed  evidence 
held  not  prejudiciid.— San  Antonio  &  A.  P. 
Ry.  Co.  T.  Gray  (Tex.  Civ.  App.)  229. 

Where  the  failure  to  award  certain  damages 
to  plaintiff,  who  appeals  from  an  inadequate 
judgment  in  his  favor,  could  not  possibly  have 
resulted  from  the  giving  of  an  erroneous  in- 
struction, the  error  was  harmless. — Patterson 
v.  Southern  Pac.  Co.  (Tex.  C3v.  App.)  308. 

In  action  for  injuries  from  fencing  public 
thoroughfare  and  leaving  fence  unguarded  on 
dark  night,  admission  of  oral  evidence  of  title 
to  ground  fenced  held  harmless  error. — Abilene 
Cotton  Oil  Co.  V.  Briscoe  (Tex.  Civ.  App.)  315. 

Where  parts  of  a  deposition  are  excluded,  but 
the  parts  admitted  are  clear  and  positive  as  to 
all  material  facts  which  would  be  shown  by 
the  facts  excluded,  the  error,  if  any,  in  such 
exclusion,  is  harmless. — Norton  v.  Maddox 
<Tei.  Civ.  App.)  319. 

Where  a  disinterested  witness  has  been  per- 
mitted without  objection  to  testify  to  a  cer- 
tain fact,  the  receipt  of  testimony  of  the  same 
f.ict  from  an  interested  witness  over  objection 
is  not  ground  for  reversal.— Norton  v.  Maddox 
(Tex.  Civ.  App.)  319. 

An  omission  to  correctly  Indorse  the  name 
of  a  pleading  is  not  prejudicial  error. — Norton 
▼.  Maddox  (Tex.  Civ.  App.)  319. 

Where,  in  a  proceeding  in  garnishment,  the 
intervener  agrees  with  plaintiffs  in  claiming 
that  money  deposited  with  the  garnishee  by 
another  was  the  property  of  the  judgment 
debtor,  such  intervener  is  not  prejudiced  by 
the  admission  of  evidence  tending  to  prove  such 
'act. — Norton  v.  Maddox  (Tex.  Civ.  App.)  319. 

The  improper  joinder  of  a  person  as  defend- 
ant in  an  action  is  not  prejudicial  to  the  other 
defendants,  where  nil  the  costs  incurred  by 
reason  of  his  joinder  are  taxed  ngain^it  him. — 
Lindsey  v.  State  (Tex.  Civ.  App.)  332. 

Where,  in  an  action  of  forcible  entry  and 
detaittvr   of    school   land,    the   commissioner's 


certificate  shows  a  sale  to  plaintiff,  a  cancella- 
tion of  snch  sale,  and  reinstatement  because 
the  cancellation  was  erroneous,  a  rejection  of 
that  part  of  the  certificate  showing  the  can- 
cpllatfon  is  not  prejudicial  to  defendant.— 
Renfro  v.  Harris  (Tex.  Civ.  App.)  460. 

Admission  of  evidence  of  an  assignment  by 
a  street  raihvay  corporation  to  all  its  directors 
of  the  right  to  damages  for  a  breach  of  an 
agreement  of  a  grantee  of  the  corporation  is 
harmless,  where  the  jury  found  that  the  cor- 
poration sustained  no  damages  by  reason  of 
snch  breach. — Scott  v.  Farmers'  &  Merchants' 
Nat.  Bank  (Tex.  Civ.  App.)  485. 

Admission  of  evidence  of  the  claim  of  the 
director  of  a  corporation  as  individuals  to  the 
ownership  of  corporate  property  by  virtue  of 
their  purchase  at  a  trustee's  sale  under  a  void 
deed  of  trust  is  harmless  error,  where  the 
court  decided  against  such  claim.— Scott  v. 
Farmers'  &  Merchants'  Nat.  Bank  (Tex.  Civ. 
App.)  485. 

Conductor  and  fireman  cannot  be  said,  as  mat- 
ter of  law,  to  have  known  engineer  did  not  see 
horse  before  blowing  whistle,  or  to  have  been 
bound  to  warn  hira.— Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Milner  (Tex.  Civ.  App.)  674. 

Where  defendant  is  entitled  to  prove  certain 
facts  under  a  general  denial,  the  action  of  the 
court  in  sustaining  a  demurrer  to  a  special  an- 
swer alleging  such  facts  is  not  reversible  error. 
—Neville  v.  Mitchell  (Tex.  Civ.  App.)  579. 

Where  it  is  conceded  that  the  evidence  of 
the  injury  is  sufficient  to  support  the  verdict, 
the  admission  of  erroneous  evidence  as  to  such 
injury  is  harmless  error.— Missouri,  K.  &  T. 
Uy.  Co.  of  Texas  v.  Walden  (Tex.  dv.  App.) 

Where  defendant  violated  a  contract  by 
which  plaintiffs  were  authorized  to  sell  his 
lands,  after  such  contract  had  been  renewed, 
in  an  action  for  such  breach,  evidence  of  plain- 
tiffs activity  under  the  original  contract  could 
not  injuriously  affect  defendant's  interests. — 
McLane  v.  Maurer  (Tex.  Civ.  App.)  603. 

The  error  in  permitting  persons  con-stituting 
in  effect  a  single  party  to  have  more  clial- 
lenges  than  allowed  to  a  single  party  held 
harmless,  unless  the  opposite  party  is  thereby 
injured.— Watts  v.  Dubois  (Tex.  Oiv.  App.)  698. 

The  court's  action  in  excluding  from  the  evi- 
dence a  document  held  harmless,  where  other 
evidence  showed  the  facts  tended  to  be  proved 
by  the  document. — Watts  v.  Dubois  (Tex.  Civ. 
App.)  698. 

Admission  of  opinion  evidence  of  brakeman 
held  not  prejudicial,  when  his  opinion  accorded 
with  the  testimony  in  the  case.— International 
&  G.  N.  Ry.  Co.  V.  Vinson  (Tex.  Civ.  App.)  800. 

Proof  of  the  prior  possession  of  real  estate 
being  sufficient  to  sustain  trespass  to  try  title 
as  against  a  mere  trespasser,  error  assigned  in 
the  admission  of  evidence  concerning  plaintiff's 
title  will  not  he  considered  on  appeal. — Mumme 
V.  McCloskey  (Tex.  Civ.  App.)  MS. 

Permitting  an  improper  and  unnecessary  party 
to  intervene  in  an  action  on  a  note  held  preju- 
dicial error.— Wilson  v.  Tyler  Coffin  Co.  (Tex. 
Civ.  App.)  865. 

Assignment  of  error  complaining  that  the  court 
adjourned  without  giving  plaintiff  sufficient  time 
to  prepare  his  bill  of  exceptions,  and  without 
passing  on  motion  for  new  trial,  held  unsup- 
ported.—Wet«  V.  Wet«  (Tex.  Oiv.  App.)  869. 

{ 22.  —  Error     walTOil     In     appellat* 
oonrt. 

Agreed  statement  of  facts  that  only  is.sue 
on  appeal  was  one  of  law  eliminated  all  ques- 
tions of  fact  from  the  case.— Hardman  t.  Oraw-y 
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Rulings  of  a  trial  court  which  were  not  as- 
signed aa  error  in  the  appellate  court  will  not 
be  considered  by  the  supreme  court. — City  of 
Dallas  T.  Dallas  Consol.  Electric  St  By.  Co. 
(Tex.  Sup.)  835. 

i  23.  —  Subsequent  apveals. 

Upon  a  Recond  appeal,  the  opinion  of  the 
conit  on  the  former  appeal  is  the  law  of  the 
case.— Louisville  &  N.  K.  Co,  t.  Penrod's  Adm'r 
(Ky.)  1013,  1042. 

Direction  on  former  appeal  of  specific  in- 
structions that  burden  of  proof  was  on  defend- 
ant held  law  of  the  cage.—Oampbell  v.  Fidelity 
&  Casualty  Co.  of  New  York  (Ky.)  1033. 

{ 24.  OetenmiaatloB   *Bd   disposltloB   of 
cause. 

Where  the  appellate  court  held  that  an  action 
was  barred  b^'  limitations  as  to  some  of  appel- 
lees, a  reversing  and  remanding  order,  making 
no  reservation  as  to  those  not  appearing  to  be 
barred,  applied  to  the  whole  case. — Memphis  & 
L.  R.  R.  Go.  T.  Organ  (Ark.)  922. 

There  can  be  no  reversal  for  an  error  in 
admitting  evidence  which  did  not  prejudice  de- 
fendant's rights.— Louisville  &  N.  It.  Co.  v. 
Kemery's  Adm'r  (Ky.)  20. 

When  a  judgment  appealed  from  was  based 
on  and  merely  intended  to  carry  into  effect  an- 
other judgment,  which  has  since  been  reversed, 
it  must  also  be  reversed. — Mitchell  v.  Stoddard 
Co.  Bank  (Ky.)  823. 

A  judgment  against  a  city  for  illegally  ac- 
quiring and  disposing  of  plaintiff's  property  for 
taxes  will  not  be  revers^  because  interest  is 
allowed  to  plaintiff  for  a  month  and  a  half 
longer  than  authorized. — City  of  Houston  v. 
Walsh  (Te.x.  Civ.  A  pp.)  IOC. 

Where  plaintiff  was  an  actual  settler  on 
school  land,  an  assignment  of  error  that  the 
court,  by  overruling  defendant's  plea  to  ju- 
risdiction, decided  "that  a  naked  trespasser, 
who  has  fenced  in  free  land,  may  invoke  the 
remedy  of  forcible  entry  and  detainer,  and 
dispossess  a  bona  fide  settler,"  is  without 
merit.— Renfro  v.  Harris  (Tex.  Civ.  App.)  460. 

Where  the  judgment  rendered  ts  the  only  re- 
sult possible  under  the  evidence  it  will  not 
be  reversed  on  appeal  for  errors  committed  at 
the  trial.— Forst  v.  Rothe  (Tex.  Civ.  App.)  575. 

Plaintiff,  in  trespass  to  trj-  title,  who  failed 
to  appeal  or  file  cross  asKiguments  against  his 
co-appellees,  McL  not  entitled,  on  a  reversal 
of  judgment,  to  a  judgment  against  his  co-ap- 
pellees, though  warranted  by  the  evidence. — 
Olawson  V.  WiUiama  (Tex.  Civ.  App.)  702. 

APPEARANCE. 

By  garnishee,  see  "Garnishment,"  {  2. 

Defendant  corporation,  by  prosecuting  an  ap- 
peal, hf.ld  to  have  entered  ita  appearance, 
though  defendant's  objection  to  the  jurisdic- 
tion should  have  been  sustained.— Louisville  & 
N.  R.  Co.  V.  .Tordan  (Ky.)  27. 

Where  plaintiffs,  acting  on  a  void  order  of 
transfer  of  an  action,  file  a  petition  for  the 
same  cause  of  action  in  the  court  to  which 
they  supposed  the  action  was  transferred, 
though  called  an  "amended  original  petition,'' 
they  thereby  commence  a  new  action,  nud  de- 
fendants, by  appearing  generally  therein  with- 
out citation,  give  the  court  jurisdiction. — 
Southern  Pac.  Co.  v.  Wintou  (Tex.  Civ.  App.) 
477. 

APPLIANCES. 

Liability  of  employer  tor  defects,  see  "Master 
and  Servant,"  §  3. 


APPLICATION. 

Of  assets  in  general,  see  "Msrsbalins  Asset* 

and  Securities." 
Of   proceeds   of   sale    of   trust    pcoperty,    see 

"l^usts,"  i  3. 

APPOINTMENT. 

Of  executor  or  administratos,  see  "ESxecntorj 
and  Administrators,"  |  2. 

Of  guardian  ad  litem,  see  "Infants,"  S  2. 

Of  municipal  ofllcers,  see  "Municipal  Corpora- 
tions," §  4. 

Of  public  officers  in  general,  see  "Officers,"  1 1. 

Of  receiver,  see  "Receivers,"  §  2. 

ARBITRATION  AND  AWARD. 

I  1.     Aw»rd. 

Where  extent  of  the  interest  of  a  decedent  in 
partnership  assets  was  submitted  to  arbitration. 
and  the  award  was  accepted  by  die  parties,  as 

the  administrator  failed  to  show  that  the  sur- 
viving partner  was  indebted  to  his  intestate  on 
any  individual  account,  he  was  entitled  to  re- 
cover only  that  amount— Thompson's  Adm'x  v. 
Thompson  (Ky.)  1007. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  "Trial,"  §  5. 
In  criminal  prosecutions,  see  'K^riminal  Iaw," 
«17. 

ARRAIGNMENT. 

See  "Criminal  Law,"  J  6. 

ARREST. 

See  "Escape";    "Prisons." 

Illegal  arrest,  see  "False  Imprisonment." 

{    1.    On  erlmlmal  oharges. 

Under  Code  Cr.  Proc.  arts.  107-112.  a  city 
marshal  has  no  right  to  arrest  a  person  threat- 
ening to  take  the  life  of  another.- Allen  v. 
State  (Tex.  Cr.  App.)  671. 

ASSAULT  AND  BATTERY. 

Assault  with  intent  to  kill,  see  "Homicide,"  t  8. 

{   1.     Civil  llablUty. 

A  verdict  for  $-150  for  an  assault  by  a  man 
upon  a  boy  12  years  of  age  in  a  public  park  in 
the  presence  of  others  held  not  so  excessive  as 
to  indicate  passion  or  prejudice. — HoUins  t. 
Gorham  (Ky.)  823. 

An  instruction  in  an  action  for  assault  held 
erroneous,  in  that  it  eliminated  the  considera- 
tion of  provocation  as  an  element  in  mitigation 
of  damages.— Daniel  v.  Giles  (Tenn.)  1128. 

Although  provocation  and  insults  may  be  con- 
sidered in  mitigation  of  damages,  they  cannot 
justify  an  assault. — Daniel  v.  Giles  (Tenn.) 
1128. 

t  S.     Criminal  responsibility. 

A  person  acquitted  of  aggravated  assault  on 
an  alleged  officer  cannot  be  convicted  of  a  sim- 

gle  assault  in  resisting  arrest  by  such  officer.— 
Irown  V.  State  (Tex.  Or.  App.)  547. 

On  a  prosecution  for  aggravated  assaalt  evi- 
dence held  insufficient  to  sustain  a  conviction. 
— McLendon  v.  State  (Tex.  Cr.  App.)  553. 

On  a  prosecution  for  aggravated  assault  an 
Instruction  held  erroneous,  in  that  it  suggested 
that  the  accused  first  assaulted  the  prosecutor; 
such  a  state  of  facta  not  being  shown  by  the 
evidence. — McLendon  v.  State  (Tex.  &.  App.) 
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On  a  prosecution  for  an  aggrarated  assanlt, 
an  instruction  to  the  effect  that  accused,  in  r^ 
pelling  an  attack  made  by  the  prosecutor,  could 
use  only  the  degree  of  force  necessary,  held  er- 
ror.—McLendon  V.  State  (Tex.  Cr.  App.)  553. 

On  a  prosecution  for  an  aggi-avated  assault, 
an  isstraction  that  accused  could  protect  him- 
self against  an  assanlt  by  the  prosecutor,  only 
if  the  prosecutor's  assault  was  calculated  to 
inflict  serious  injury,  held  error. — ^McLendon  t. 
State  (Tex.  Or.  App.)  553. 

Information  for  ageraTated  assault  held  not  [ 
bad  for  duplicity.— Nelson  v.  State  (Tex.  Or.  ' 
App.)  775.  I 

Evidence  held  to  sustain  conviction  for  aggra- 
vated assault.— Nelson  v.  State  (Tex.  C3r.  ili.pp.) 
775.  j 

Evidence  held  sufiScient  to  sustain  a  prosecu- 
tion for  aggravated  assault  with  intent  to  in- 
flict serious  bodily  injury. — Teary  v.  State  (Tex. 
Cr.  App.)  1106. 

An  indictment  for  an  assault  and  the  inflic- 
tion of  serious  bodily  injury,  charging  an  as- 
Ninlt  "thereby  inflicting  serious  bodily  injury,"    See  "Bankruptcy,"  f  2. 
is  not  bad  in  not  charging  that  defendant  "in-  ' 
flicted"    such    injuries.- Yeary    ▼.    State    (Tex. 
Cr.  App.)  110ft  1 


A  contract  b]r  which  a  street  railroad  com- 
pany obligates  itself  to  construct  and  operate 
a  street  railroad  is  assignable  under  the  gen- 
eral law  and  under  Kev.  St.  art.  308.— Lake- 
view  l^and  Co.  v.  San  Antonio  Traction  Oo. 
(Tex.  Sup.)  7(56. 

Under  Rev.  St.  arts.  3025,  4647,  a  surviving 
wife's  cause  of  action  for  negligence  resulting 
in  the  death  of  her  husband  is  not  assignable 
before  suit  is  brought  thereon.— rSouthern  Pac. 
Co.  V.  Winton  (Tex.  Civ.  App.)  477. 

I  2.     Blchts  M>d  UabUltiM  of  partioa. 

Where  an  attorney  assigned  to  a  creditor  his 
;  fee  due  from  trustees,  and  they  led  him  to 
believe  that  the  only  question  was  one  of 
amount,  to  be  fixed  by  the  court,  they  cannot, 
!  as  against  the  assignee,  retain  any  part  of 
!  amount  allowed  for  their  own  use. — Stone  t. 
,  Hart  (Ky.)  191. 

ASSIGNMENTS  FOR  BENEFIT  OF 
I  CREDITORS. 


An  indictment  charging  an  assanlt  and  the 
infliction  of  serious  bodily  injury,  or  an  ag- 
gravated assault  with  intent  to  commit  such 
mjury,  held  sufflclent.- Teary  r.  State  (Tex. 
Or.  App.)  1106. 

Evidence  of  statements  made  by  a  conspirator 
before  an  assault  held  admissible  in  a  prosecu- 
tion for  the  assault.— Yeary  t.  State  (Tex.  Cr. 
App.)  1106. 

The  admission  of  evidence  in  a  prosecution 
for  an  assanlt  of  a  speech  claimed  to  have  been 
the  motive  of  the  crime  held  not  erroneous. 
-Yeary  v.  State  (Tex.  O.  App.)  1106. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use.  see  "Eminent  Pomnin,"  {  2. 

Of  damages,  see  "Daraa.«e«,"  J  4. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal  Corporations,"   §  5. 

Of  tax,  see  'Taxation."  i  8. 

ASSETS. 

Marshaling,  see  "Marshaling  Assets  and  Se- 
curities. 

ASSIGNMENT  OF   ERRORS. 

See  '^Appeal  and  Error,"  i  18. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  tor 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Fraudulent  Con- 
veyances." 

In  bankruptcy,  see  "Bankruptcy,"  §  2. 

Tranters  qf  partfeular  species  of  property, 

rights,  or  instnanentt. 
See  "Bills  and   Notes,"   S   4;    "Bonds,"   i    1; 

"Judgment,"  {  12;    "Mortgages,"  9  3, 
Title  bond,  see  "Vendor  and  Purchaser,"  {  4. 
Vendor's  lien,  see  "Vendor  and  Purchaser,"  S 

6. 

I  1.    Beqnlsite*  Mia  ralldlty. 

Under  Sand.  &  H.  Dig.  J  4S9,  checks  is8ue<l 
py  a  company  to  its  emplo.v^s,  redeemable  only 
in  merchandise  at  the  company's  store,  were 
asitignable. — Mart  in- Alexander  Lumber  Co.  t. 
Johnson  (Ark.)  924, 


I  1.     BiKlktB  and  remedies  of  credlters. 

The  costs  of  a  suit  for  the  settlement  of  an 
assigned  estate  must  be  paid  out  of  the  general 
fund,  if  suificieut  for  that  purpose;  but,  if 
insufficient  such  expenses  may  be  paid  out  of 
the  fund  adjudged  to  the  fourth  mortgagee.— 
Shewmaker  v.  Yankey  (Ky.)  1. 

In  distributing  an  assigned  estate,  the  court 
will  not  marshal  securities,  where  it  will  prej- 
udice general  creditors  to  do  so. — Shewmaker 
V.  Yankey  (K.v.)  1. 

Under  Sayles'  Ann.  Cir.  St.  art.  82,  an  as- 
signee for  the  benefit  of  creditors  is  not  com- 
pelled to  allow  a  claim  presented  and  verified 
by  a  creditor,  if  he  believes  it  illegal.— Briam 
T.  Sullivan  (Tex.  Oiv.  App.)  672. 

I  2.    Bights  M>d  remedlea   of  ttmAga.om. 

The  burden  of  proof  rests  upon  the  party 
against  whom  judgment  would  go  if  no  evidence 
were  offered. — Mann  v.  Alves  (Ky.)  1011. 

S  3.     UabiUtles  oa  asalsnees*  'boada. 

Any  of  the  parties  to  ii  bond  of  an  assignee 
for  creditors  may  be  sued  alone  on  a  breach. 
—Hays  T.  Comstock-Castle  StoTe  Oo.  (Ark.) 
649. 

A  judgment  on  the  bond  of  an  assignee  for 
the  benefit  of  creditors  should  only  be  for  the 
damages  to  the  parties  named  as  plaintiffs, 
though  the  action  Is  for  their  benefit  and  all 
other  creditore  who  may  join  therein.— Hays 
T.  Comstock-Castle  Stove  Co.  (Ark.)  649. 

An  action  by  a  creditor  on  the  bond  of  an 
assignee  for  the  benefit  of  creditors  may  be 
maintained  in  any  state  in  which  the  surety 
on  the  bond  is  found  given. — Hays  T.  Oom- 
stock-Cnstle  Stove  Co.  (Ark.)  649. 

A  cause  of  action  on  a  bond  of  an  assignee 
for  creditors  does  not  accrue  to  a  distributee 
until  the  trustee  has  been  ordered  to  pay  a 
definite  sum  and  has  failed  to  do  so.— Stone  v. 
Hart  (Ky.)  191. 

A  bond  executed  by  assignees  for  creditors 
is  for  the  benefit  of  all  who  may  be  entitled 
to  share  in  the  assets,  though  the  covenant 
is  to  the  assignor  alone. — Stone  t.  Hart  (K7.) 
101. 

ASSOCIATIONS. 

See  "Beneficial  Associations":    "Bnildlnc  and 
Loan  Associations." 

ASSUMPSIT.  ACTION  OF. 

See  "Money  Paid";  "Work  and  Laboc."  . 
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ASSUMPTION. 

Of  risk  b7  employ^,  gee  "Master  aiid  Senrant," 
i  7. 


ATTACHMENT. 

See  "Garniahiuent";    "Sequestration." 
Against  corporation,  see  "Corporations,"  |  5. 

J    1.    Claims  by  third  persons. 

The  execution  by  tlie  claimant  of  the  attach- 
eil  property  of  the  bond  provided  for  by  Civ. 
Code  Prac.  i  214,  and  the  delivery  of  the  prop- 
erty to  him  thereunder,  do  not  discharge  the 
lien  created  by  the  levy;  and  he  must  make 
himself  a  party  to  the  action,  under  Civ.  Code 
Prac.  S  29,  or  be  concluded  by  the  judgment 
therein.— Deposit  Bank  v.  Thomasou  (Ky.)  604. 

Though  a  bond  executed  by  the  claimant  of 
attached  property  did  not  conform  to  the  re- 
quirements of  Civ.  Code  Prac.  $  214,  it  was  not 
void,  as  the  obligors  will  not  be  heard  to  com- 
plain that  it  does  not  contain  substantially  all 
the  necessary  conditions  demanded  by  that  sec- 
tion.— Deposit  Bank  v.  Thomason  (Ky.)  604. 

Where  such  a  bond  is  defective,  it  is  the  duty 
of  the  court,  upon  the  request  of  any  person 
interested,  to  require  a  new  and  sufficient  bond 
to  be  executed,  to  have  the  same  effect  as  if 
originally  executed. — ^Deposit  Bank  v.  Thoma- 
son (Ky.)  604. 

I  2.    Iiiablllties  on  bonds  or  nndartak- 
tngs. 

Under  Civ.  Code  Prac.  $  232,  the  liability  of 
the  obligors  on  claimant's  bond  may  be  tried  out 
in  the  original  action  in  which  the  attachment 
issued. — Deposit  Bank  v.  Thomason  (Ky.)  604. 

There  is  no  breach  of  such  a  bond  until 
there  has  been  a  judgment  subjecting  the  prop- 
erty and  the  debtor  has  failed  to  satisfy  the 
judgment,  and  until  then  an  action  on  the  bond 
IS  premature.— Deposit  Bank  t.  Thomason 
(Ky.)  604. 

ATTENDANCE. 

Of  witness,  see  "Witnesses,"  |  1. 

ATTORNEY  AND  CLIENT. 

Absence  of  counsel  as  ground  for  new  trial,  see 
"New  Trial,"  {  1. 

Argument  and  conduct  of  counsel  at  trial  in 
civil  actions,  see  "Trial,"  f  5. 

Argument  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  "Criminal  Law,"  { 
17. 

Attorneys  as  public  officers,  see  "Attorney  Gen- 
eral";   "District  and  Prosecuting  Attorneys." 

Attorney's  fees  in  action  against  decedent's  es- 
tate, see  "Executors  and  Administi-ators,"  §  6. 

Attorney  for  absentee,  see  "Absentees." 

Attorneys  in  fact,  see  "Principal  and  .\gent.*' 

Ri^ht  of  attorney  to  intervene  for  fees  in  ac- 
tion causing  death,  see  "Death,"  |  2. 

Stipulations  in  notes  for  attorney's  fees,  set 
••BUIs  and  Notes,"  g  2. 

I   1.    Rotftlner  *nd  authority. 

Plaintiff  held  to  have  a  right  to  discharge  her 
attorney,  and  the  institution  of  the  action  to 
enjoin  him  from  collecting  the  judgment  which 
be  had  obtained  was  notice  of  bis  discbarge. 
—O'Neal   v.   Spalding   (Ky.)    11. 

Knowledge  of  attorney,  employed  by  the  pur- 
chaser of  land  only  to  examine  the  title,  that 
the  vendor  was  insolvent,  is  not  imputable  to 
the  purchaser. — Weil  v.  Reiss  (Mo.)  94(>. 

I  2.    Duties  and  liabilities  of  attorney 
to  client. 

Equity  has  jurisdiction  of  a  suit  by  client 
agaiuxt  his  attorney  to  decree  a  trust  in  favor 


of  the  client  as  to  money  fraudulently  obtained 
from  the  client  by  the  attorney.— Maloney  t. 
Terry  (Ark.)  91». 

Judgment  plsintiff  held  entitled  to  an  injuni>- 
tion  restraining  her  attorney  from  colleotins 
the  judgment,  though  he  had  a  lien  thereon 
for  a  reasonable  fee. — O'Neal  ▼.  Spalding  (Ky-> 

I  3.     Compensation   and   lien   af    Attor- 
ney. 

An  agreement  by  an  attorney  not  to  char-je 
for  his  services  Held  binding  on  his  partu<-r. 
though  ignorant  of  the  agreement.^-Stone  v. 
Hart  (Ky.)  191. 

Attorneys  were  entitled  to  the  contract  prii-e 
for  their  services,  where  they  obtained  th«»  •!— 
sired  relief  without  bringing  suit,  which  it  wn< 
contemplated,  when  the  contract  waa  m.idt?. 
would  have  to  be  brought. — Browder  v.  Loii.;'s 
Ex'r  (Ky.)  600. 


'  A  client  who  agrees  to  pay  his  attorneys  uut^ 
half  of  what  they  "recover '  is  liable  only  fir 
one-half  of  what  he  actually  obtains  by  tlie 
judgment  recovered. — Leslie  v.  York  (Ky.)  751. 

ATTORNEY  GENERAL 

Under  Const,  art.  5,  f  21,  and  article  10.  f 
2,  held,  the  legislature  had  power  to  authorize 
the  attorney  general  to  control  suits  in  distnd 
courts  to  enforce  penalties  for  violation  of 
railroad  laws.— Moore  t.  Bell  (Tex.  Sup.)  45. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  ff  2,  3. 
Of  broker,  see  "Brokers,"  §  1. 

AWARD. 

See  "Arbitration  and  Award,"  |  1. 

BAILMENT. 

See  "Banks  and  Bnuking,"  }  1;  "Oarriers,"  | 

2;    "Pledges." 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 

{ .  1.    Petition,      adjndieation,      warrant, 
and  onstody  of  property. 

The  discharge  of  plaintiff  from  arrest  after 
discharge  in  bankruptcy  by  the  United  States 
court  upon  a  writ  of  habeas  corpus  does  not 
conclude  defendants  in  suit  for  false  imiirison- 
ment,  in  the  absence  of  anything  to  show  what 
was  in  issue  there. — ^Bennett  v.  Lewis  (Ky.) 
523. 

f  2.     Assignment,     administration,     and 
dlstribntion  of  bankrupt's  estate. 

In  an  action  by  the  father  of  a  bankrupt  to 
recover  possession  of  goods  held  by  defeii.luDt 
as  assignee  in  bankruptcy,  evidence  tending  to 
show  that  the  bankrupt  waa  in  a  poRition  to 
furnish  the  money  to  plaintiff  to  purchase  the 
goods  sued  for  was  admissible. — Rudy  v.  Kati 
(Ky.)  18. 

While  it  waa  competent  for  plaintiff  to  pmve 
the  transaction  between  him  and  the  firm  from 
which  he  purchased  the  goods,  it  was  not  carw- 
petent  for  him  to  prove  that  that  firm  did  not 
have  any  dealings  with  the  firm  compose*]  »f 
the  bankrupt  and  his  brother.— Rudy  t.  Katz 
(Ky.)  18. 

It  was  competent  for  defendant  to  prove  any 
facts  tending  to  show  that  plaintiff  had  no 
funds  with  which  to  buy  and  pay  for  the  good* 
sued  for.— Rudy  v.  Kat«  (Ky.)  18. 
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Erfdence  that  the  bankmpt  did  not  report 
anv  assets  when  he  filed  his  petition  in  bank- 
ruptcy was  admissible. — Rudy  t.  Katz  (Ky.)  18. 

The  discharge  in  bankraptcy  of  a  debtor, 
after  the   rendition    of   judgment   against   his 

farnishee,  held  not  to  discharge  the  latter.— 
larx  T.  Hatt  (Mo.)  200. 

Under  Bankr.  Act  1808.  §  67f,  a  sale  of  realty 
under  execation  issued  less  than  four  months 
prior  to  the  time  when  the  execution  defendant 
IS  declared  a  bankrupt  will  not  be  avoided  at 
the  suit  of  a  former  grantee. — Hutchina  v. 
Cantu  (Tex.  Civ.  App.)  138. 

Agreement  by  trustee  in  bankruptcy  as  to 
division  and  disposition  of  property  sought  to 
be  recovered  from  another  by  the  bankrupt's 
assignee  Acid  not  beyond  the  authoiity  of  the 
trustee. — Simmons  t.  lUchards  (Tex.  Civ.  App.) 
687. 

Agreement,  l>etween  trustee  in  bankruptcy 
and  pai-ty  suing  as  assignee  of  the  bankrupt 
to  recover  property  from  another,  that,  In  case 
the  assignee  had  judgment,  he  should  be  enti- 
tled to  a  certain  sum  and  the  trustee  to  the 
«xoesa.  held  not  fraudulent.— Simmons  t.  Rich- 
ards (Tex.  Civ.  App.)  t)87. 

Where  a  bankrupt  disclaimed  interest  in  prop- 
erty sought  to  be  recovered  from  another  by 
his  assignee,  one  claiming  under  the  bankiiipt 
by  a  subsequent  conveyance  held  estopped. — 
Simmons  v.  Richards  (Tex.  Civ.  App.)  687. 

A  trustee  in  bankruptcy  cannot  be  compelled 
to  ncconnt.  in  a  collateral  proceeding  involving 
title  to  the  bankrupt's  property,  for  funds  he 
has  received  as  trustee;  but  such  relief  must 
be  obtained  through  the  court  appointing  him. 
—Simmons  v.  Richards  (Tex.  Civ.  App.)  fe7. 

I  3.     Rlgbts,  remedlea,  and  diaobarKe  of 
bankrapt. 

Bankr.  Act  1898,  §  16,  held  not  to  authorize 
the  discharge  of  a  garnishee,  where,  after 
judgment  against  him.  the  principal  debtor 
is  discharged  in  bankruptcy. — Marx  t.  Hart 
(Mo.)   260. 

BANKS  AND  BANKING. 

I  1.     IFiutetlon*  and  deaUaga. 

Sand.  &  H.  Dig.  c.  18,  forbidding  the  creation 
of  cnrrene.v,  did  not  include  cheeks  issued  by  a 
company  to  its  employes,  redeemable  only  in 
merchandise  at  the  company's  store. — Martin- 
Alesander  Lumber  Co.  v.  Johnson  (Ark.)  024. 

A  bank  ma^  apply  a  deposit  to  the  payment 
of  a  debt  against  a  firm  of  which  the  depositor 
is  a  member,  or,  when  sued,  may  plead  the 
firm  debt  as  a  set-off. — Owsley  v.  Bank  of 
Cumberland   (Ky.)   33. 

Though  it  may  be  beyond  the  scope  of  a 
pnitnei-ship  to  execute  notes  as  surety,  yet  the 
mere  tact  that  a  partner  signed  the  firm  name 
nnder  his  own  was  not  sufficient  to  charge  a 
hank  discounting  the  note  with  notice  that  the 
firm  was  surety  merely. — Warren  Deposit  Bank 
V.  Younglove  (Ky.)  740. 

A  bank,  entitled  to  discount  a  negotiable  note 
W  that  it  may  be  placed  upon  the  footing  of 
*  foreign  bill  of  exchange,  need  not  exercise 
care  to  leam  whether  there  are  defenses  there- 
to-—Warren  Deposit  Bank  v.  Younglove  (Ky.) 
(49. 

That  a  borrower  was  officially  connected  with 
a.hank  as  director  is  Insufficient  to  charge  it 
fth  notice  of  its  fraudulent  purposes  in  ne- 
Kf'tinting  a  loan. — Southern  Commercial  Sav, 
Bank  v.  Slattery's  Adm'r  (Mo.)  1066. 

4  <•    Hatlonal  Imiik*. 

-'■  receiver  of  a  national  bank,  coming  into 
■  state  court  to  enforce  a  mortgage  securing 
«  bank  debt,  held  subject  to  the  laws  of  the 


state  as  to  fraudulent  mortgages. — Watts  ▼.  Du- 
bois (Tex.  Civ.  App.)  608. 

BAR. 

Of  action  by  former  adjudication,  see  "Judg- 
ment," i  9. 
Of  dower,  see  "Dower,"  |  2. 

BASTARDS. 

{    I.    niecltlittaey  in  general. 

Burden  of  proof  is  on  one  asserting  illegitima- 
cy to  show  that  the  husband  could  not  possibly 
have  been  the  father  of  the  child. — Sergent  v. 
North  Cumberland  Mfg.  Co.  (Ky.)  1036. 

BATTERY. 

See  "Assault  and  Battery." 

BAWDY  HOUSE 

See  "Disorderly  House." 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  see  "Building  and 
Loan  Associations." 

Widow  of  decedent  leaving  no  personal  estate 
except  a  funeral  benefit  certificate,  that  fund 
having  been  paid  to  the  widow,  she  could  not 
retain  it  as  part  of  her  distributive  share,  but 
must  pay  it  on  burial  expenses. — Redmond's 
Adm'x  V.  Redmond  (Ky.)  745. 


BEQUESTS. 


See  "Wills.' 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  §  5. 
In  criminal  prosecutions,  see  'HTriminal  law," 
If  7-13. 

BETTING. 

See  "Gaming." 

BIAS. 

Of  witness,  see  "Witnesses,"  |  4. 

BIGAMY. 

An  indictment  for  bigamy  held  a  substantial 
couipliauce  with  the  form  of  White's  Ann.  Code 
Cr.  Proc.  art.  468,  §  11.— Esser  v.  State  (Tex. 
Cr.  App.)  776. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  LADING. 

See  "Carriers,"  §  2. 

BILL  OF  SALE. 

See  "Sales,"  i  3. 

BILLS  AND  NOTES. 

Discount  by  banks,  see  "Banks  and  Banking," 
§  1. 

effect    of    usury    laws,     see 


Operation     and 
^'Usury,"  §  1. 


i    I.    Reqnlalte*  and  Talldlty. 

A  judgment   on   a  note  given  for  a   patent, 
holding  the  note  invalid  as  a  violation  of  Sand. 
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BOUNDARIES. 


&  H.  IMg.  I  403,  held  not  a  bar  to  a  saba^t 

qnent  suit  against  the  maker  for  a  balance  doe  I 

for  the  price  of  the  patent.— Roth  v,  Meichanta'    See  "Fenoee";   "Scfaocria  asd  School  Districta." 

&  Planters'  Bank  (Ark.)  918.  {  2;   "Towns,"  t  1- 


{  S.     Oonatmetlon  and  operstioB. 

Where  a  note  proTided  for  an  attorney's  fe« 
of  10  per  cent.,  should  "judicial  proceedings" 
be  used  in  collecting  it,  such  fee  was  not  col- 
lectible on  payment  of  the  note  by  an  assignee 
for  benefit  of  creditors.— BrJam  v.  SulliTan 
(Tex.  Civ.  App.)  672., 

Kvidence  Md  not  sofBcient  to  show  that  a 
note  stipulating  for  attorney's  fees  was  deposit- 
ed with  attorneys  for  collection,  so  as  to  require 
payment  «t  the  attorney's  fees.— Hall  r.  Read 
(Tex.  CiT.  App.)  800. 

{  3.     Hegotiablltty  and  transfer. 

Notes  are  rendered  noiinegotiable  by  a  pro- 
vision that  no  property  owned  by  the  maker, 
except  that  included  in  a  trust  deed  given  to 
secure  their  parinent,  shall  ever  be  subjected 
to  their  judgment,  and  the  maker  may  plead 
failure  of  consideration  in  an  nctiou  on  the 
notes  by  an  innocent  purchaser.— Street  v.  Rob- 
ertson (Tex.  Civ.  App.)  1120. 

S  4.    Bichts  aad  VabUltlas  ob  iadevM- 
meat  cr  transfer. 

The  mere  insolvency  of  the  obligor  in  an  as- 
signed note  is  not  sufficient  to  render  the  assign- 
cir  liable  to  the  assignee  upon  his  implied  con- 
tract to  refund  the  money.  Assignee,  in  order 
to  recover,  must  allege  facts  s'lowing  that  he 
hns  used  due  diligence  to  collect  the  note  and 
has  failed;  the  allegation  of  a  legal  conclnston 
to  that  eCfect  not  being  sufficient. — Andei-son  t. 
Penick  (Ky.)  732. 

BONA  FIDE  PURCHASERS. 

Of  lauds,  see  "Vendor  and  Purchaser,"  J  4. 
Of  mortgaged  property,  see  "Chattel  Mortga- 
sres,"  i  4. 

BONOS. 

Computation  of  interest  on  bond,  see  "Inter- 
est," f  2.. 

Liability  of  sheriff  for  taking  InsutBcient  at- 
tachment bond,  Bce  "Sheriffs  and  Constables," 
«  3. 

Mortgage  bonds,  see  "Mortgagee,"  8  3. 

Railroad  bonds,  see  "Railroads,"  {  3. 

Sureties  on  bond,  see  "Principal  and  Surety." 

Title  bond,  see  "Vendor  and  Purchaser,"  g  1. 

Bond*  for  performance  of  duties  qf  trust  or 
office. 

•See  "AsMigiiments  for  Benefit  of  Creditors,"  5 
3;  "Executors  and  Ailutini-strators,"  %  6; 
"Sheriffs  and  Constables."  %  4. 

Tax  collector's  bond,  see  "Taxation,"  |  5. 

Bonds  in  legal  pmceeiiir^a. 

See  "Appeal  and  Krror,"  8  10:  "Attadiment*' 
%%  1,  2;   "Costs,"  §  2;   "Criminal  Law,"  §  27. 

$    1.    Nesotiablllty  and  transfer. 

Mortgagor  IxfH  not  estopped  from  pleading 
against  an  assignee  of  the  bonds  any  defense 
which  she  had  and  might  have  used  against 
iiiortKagee  lirfore  notice  of  the  assignment. — 
Murray  v.  Duffy  (Ky.)  1038. 

i  2.    Ferformanee   or  breaeb  of  eondl- 
tlon. 

Where  the  holder  of  a  bond  received  the 
amount  thereof  from  one  whom  he  had  rea- 
son to  believe  was  making  payment  for  the 
obligor,  there  was  a  payment,  and  not  a  sale 
of  the  bond.— Judab  v.  Kentucky  Trust  Co. 
(Ky.)  607. 


{  I.     Deserlvidon. 

Courses  and  distances  in  a  patent  most  yieM 
to  well-known  objects  called  for. — Allen  v.  PnJ- 
lUm  (Ky.)  722. 

I  2.    Eridenea,    aeoertainment,    aad    es- 
tablislutent. 

Neither  a  surveyor  whom  plaintiff  directed  to 
locate  the  line  In  controversy,  nor  her  son  whosi 
she  told  to  assist  him,  Aela  authorized  to  bind 
plaintiff  by  an  agi-eement  locating  the  line.— 
Higginson  v.  Schaneback  (Ky.)  1Q40. 

On  an  issue  as  to  boundary  line,  though  deeds 
of  both  parties  referred  to  plat  recorded  ia 
county  clerk's  office,  evidence  showing  the  sni^ 
vey  as  marked  on  the  ground  AeM  properly  ad- 
mitted.—McLane  V.  Grice  (Tex.  Civ.  App.)  7W. 


BREACH. 

Of  condition,  see  "Insurance,"  {  8. 
Of  contract,  see  "Contracts,"  $  3; 
3;   "Vendor  and  I'urchaser,"  4  3. 
or  waiTanty,  see  "Sales,"  \\  5,  7. 


"Sales,"  i 


BREACH  OF  THE  PEACE. 

Evidence  that  defendant  called  witness  ■ 
God  damn  liar  was  sufficient  to  justify  a  con- 
viction of  breach  of  the  peace. — Johnson  t. 
State  (Tex.  Cr.  App.)  1097. 

BRIBERY. 

Accepting  bribe  by  prosecuting  attorney  as  mal- 
feasnuce  in  ofUce.  see  "District  and  Prose- 
cuting Attorneys." 

BRIDGES. 

I   1.     Begnlatlon  and  nse  for  travoL 

Notice  of  the  defective  condition  of  a  bridge 
maintained  by  a  city  to  officers  not  charged 
with  the  care  thereof  fteld  not  to  render  the 
city  liable.— City  of  San  Antonio  v.  Bail  (Tex. 
Civ.  App.)  713. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 

Error."   {   14. 

BROKERS. 

I  1.    Employment  and  antliorlty. 

In  an  action  by  a  broker  to  recover  commis- 
sions for  making  a  sale,  evidence  Aeld  not  tii 
justify  the  conclusion  that  defendant  ratifif! 
the  agency  claimed  by  plaintiff.— Howe  v.  Mil- 
ler (Ky.)   184. 

Where  a  contract  authorizing  plaintifFs  to  sei! 
defendant's  lands  within  a  certain  period  pro- 
vided that  defendant  might  sell  all  or  any  part 
of  the  land,  such  proviso  did  not  authorize  hiui 
to  revoke  their  authority  before  the  time  ei- 
pired,  when  they  had  excitetl  an  active  demand 
and  were  rapidly  selling. — McLane  v.  Maui^r 
(Tex.  Civ.  App.)  603. 

A  contract  authorizing  plaintiffs  to  sell  de- 
fendant's land  construed,  and  Aeld  not  to  con- 
template the  survey  and  subdividing  of  all  the 
land  before  any  could  be  sold.— McLane  v. 
Maurer  (Tex.  Civ.  App.)  693. 

(  2.    Compensation  and  lien. 

Exchange  of  real  estate  Aeld  to  have  been 
effected  by  agent,  and  that  he  was  entitled  to 
his  commissions.— Blair  r.  Blosson  (Tex.  (^v 
App.)   112.  iigitized  by  V 
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S    3.      A«tl<mB  for  ooatpeasatioii. 

In  an  action  to  recoTer  a  real  estate  commis- 
sioii,  in  which  defendant  alleged  that  the  con- 
tracrt  ivas  procured  through  frattd,  the  burden 
of  proof  was  on  defendant.— Stem  t.  Whitney 
tICy.)  820. 

QnestioD  whether  owner  of  real  estate,  in  or- 
c1<>r  to  induce  broker  to  accept  sti|)ulated  sum 
for  commissions,  agreed  to  pay  him  more  if 
•Itfil  proved  satisfactory,  held  properly  submit- 
ted to  jury.— Hair  t.  Slosson  (T«t.  OIt.  App.) 
112. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

In  an  action  by  assignee  of  building  associa- 
tion, held  error  to  dismiss  the  petition  of  the 
nssignee  and  to  give  the  association  judgment 
for  the  balance  of  the  debt. — United  states 
Ruilding  &  Iioan  Aas'n's  Assignee  t.  Foreman 
vKy.)  877. 

In  an  action  by  the  assignee  of  a  building 

association  to  recover  a  loan,  it  was  error  to 
wtrike  out  certain  parts  of  the  petition  which 
averred  the  subscription  of  stock  by  defendant, 
the  precipitation  of  the  maturity  by  reason  of 
the  insolvency  and  assignment  of  the  associa- 
tion, the  payment  of  dues  on  stock,  and  the 
book  value  of  the  stock  and  dividends  thereon. 
— United  States  Building  &  Loan  Ass'n's  As- 
iiignee  v.  Foreman  (Ky.)  377. 

Payments  by  a  borrowing  member  as  dues 
on  stock  cannot  by  operatiou  of  law  be  applied 
to  the  extinguishment  of  the  debt  and  intor- 
ost  after  the  nssooiation  has  become  insolvent. 
--Vinton  v.  National  Building  &  Loan  Ass'n 
<Ky.)  510. 

In  an  action  to  reopen  a  settlement  made  with 
a  building  association  and  to  recover  usury  paid, 
hfid  error  to  dismiss  plaintiCTs  petition  upon 
the  ground  that  she  should  be  charged  with  her 
share  of  the  losses  of  the  business,  where  no 
effort  had  been  made  to  ascertain  them. — 0111- 
iscti  V.  Kentucky  Citizens'  Building  &  Loan 
-Ass'n's  Assignee  (Ky.)  617. 

'^liere  the  exaction  of  monthly  payments  on 
^tock  In  a  bnilding  association  is  part  of  a 
«!cheme  to  cover  uanrious  interest  on  the  loan, 
the  full  monthly  payments  will  be  applied  on 
the  principal  of  the  loan,  and  not  their  witli- 
drawal  value  merely. — American  Mut.  Bldg.  & 
S«T.  Ass'n  V.  Daughertj-  fTex.  Oiv.  App.)  131. 

Evidence  examined,  and  held,  that  a  subscrip- 
tion for  stock  in  a  building  association,  an  ap- 
plication for  a  loan,  etc.,  were  but  one  transac- 
tion, and  a  mere  scheme  to  cover  usurious  in- 
terest.—American  Mut.  Bldg.  &  Sav.  Ass'n  v. 
Daugherty   (Tex.   Civ.   App.)   131. 

BURDEN  OF  PROOF. 

In  dvil  actions,  see  "Evidence,"  t  8. 

BURGLARY. 

I  1.    ProBoovtlon    and    panlsbment. 

Indictment  for  burplnry  nood  not  state  the 
value  of  the  goods  stolon;  larceny  in  commis- 
sion of  burglary  being  a  felony,  without  regard 
to  value.— State  v.  Yandle  (Mo.)  532. 

To  connect  defendant  with  the  ownership  and 
possession,  when  arrested,  of  a  telescope  m  the 
room  with  him,  in  which  were  the  stolen  goods, 
testimony  that  he  claimed  clothing  therein  is 
pertinent.— State  v.  Yandle  (Mo.)  .'>.12. 

liccent  possession  of  goods  taken  by  burglars 
is  prima  facie  evidence  of  the  burgliiry,  as  well 
as  of  the  larceny.— State  v.  Yandle  (Mo.)  5;J2. 

.  Circumstantial  evidence  held  not  to  sustain  a 
conviction  for  burglary.— Stevens  v.  State  (Tex. 
Cr.  App.)  549. 


On  a  prosecution  for  burglary,  where  the  own- 
er or  occupant  of  the  premises  is  a  witness,  bis 
nonconsent  to  the  alleged  crime  must  be  shown. 
— Kidge  V.  State  (Tex.  Or.  App.)  774^ 

CALENDARS. 

Omputatlon  of  time,  see  "Time." 
Of  causes  for  trial,  see  "Trial,"  i  2. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Reformation  of  In- 
struments." 

Bescission  of  contracts,  see  "Vendor  and  Pur- 
chaser," f  2. 

Setting  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  %  3. 

t   1.     Riskt  of  actloa  and  defeases. 

Petition  in  action  to  cancel  a  trust  deed 
held  invalid  for  failing  to  tender  amount  al- 
leged to  be  due.— Fry  v.  Piersol  (Mo.)  171. 

Petition  to  cancel  a  mortgage  for  duress 
held  insufficient,  where  It  does  not  allege  that 
nothing  was  due.— l<>y  v.  Piei-sol  (Mo.)  171. 

A  court  of  equity  has  jurisdiction  to  order 
the  cancellation  of  a  deed,  though  it  is  void 
on  its  face.— Morton  v.  Morris  (TWt.  CiT.  App.) 

y4. 

{  S.    Frooaadlass  and  relief. 

A  plaintiff,  seeking  to  enjoin  the  foreclosure 
of  a  trust  deed  because  it  was  given  to  escape 
ft  threatened  criminal  prosecution,  has  the  bur- 
den of  showing  that  the  deed  was  executed 
to  escape  such  prosecution.— Fry,  v.  Piersol 
(Mo.)  171. 

CARNAL  KNOWLEDGE 

See  "Rape." 

CARRIERS. 

Admissions  by  employ^  of  carrier,  see  "Evi- 
dence," (  6. 

I  1.     Control  and  regulation  of  ooainion 
oarrlers. 

Sayles'  Ann.  Civ.  St.  art  45(S6,  only  author- 
izes the  trial  of  a  judicial  controversy  between 
the  railroad  commission  and  any  person  ag- 
grieved by  any  regulation,  etc. — Railroad  Com- 
mission of  Texas  v.  Weld  (Tex.  Civ.  App.)  122. 

{   2.     Oarrlaae  of  Koods. 

Evidence  held  insuflicient  to  show  that  dam- 
age sustained  by  goods  in  transit  was  due  to 
act  of  God,  and  not  to  carrier's  negligence. — 
Gulf,  W.  T.  &  P.  Ry.  Oo.  v.  Browne  CTex.  Civ. 
App.)  341, 

Carrier  held  entitled  to  retain  freight  charges 
out  of  goods  refused  by  consignee  and  sold  un- 
der his  directions.— Gulf,  W.  T.  &  P.  Ry.  Oo. 
V.  Browne  (Tex.  Civ.  App.)  341. 

Evidence  held  insufflcient  to  warrant  fiudiug 
that  vegetables  shipped  over  defendant's  road 
wore  damaged  by  delay  at  ]>oint  of  shipment. — 
San  Antonio  &  A.  1'.  Ry.  Oo.  v.  Thompson 
(Tex.  Civ.  App.)  792. 

A  railroad  company,  chargeable  with  unrea- 
sonable delay  in  nolding  a  car  containing  veg- 
etables, is  liable  for  the  natural  consequences 
thereof,  even  beyond  its  own  line. — San  Antonio 
&  A.  P.  Ry.  Co.  v.  Thompson  (Tex.  Civ.  App.) 
792. 

Measttre  of  damages  for  delay  in  holding  cai 
containing  vegetables  at  original  destinutiou 
aftt'r  chiinge  in  destination  has  been  made,  is 
difference  in  values  at  changed  destination. — 
San  Antonio  it  A.  P.  Ry.  Co.  t.  Thompson  \r> 
fTex.  Civ.  App.)  792.  Digitized  by  ^..  ^  IL 
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I  3.     Oarrlsce  of  Ut*  atook. 

A  railroad  compauy,  undertakinK  to  transport 
lire  stock,  is  liable  for  the  neKJiKence  of  its 
asenta  and  servants,  but  not  as  insurer. — IiOQis- 
viUe  &  N.  R.  Co.  ▼.  Hamed  (Ky.)  25. 

Where  the  shipper  uudertakes  to  care  for  the 
stock,  and  to  load  and  uulnad  it,  the  burden 
of  proof  Is  on  him  to  show  that  anr  injury 
■was  the  result  of  the  carrier's  negligence.— 
Louisville  &  X.  R.  Co.  v.  Harned  (Ky.)  25. 

Juries  cannot  disregard  nnimpeached  and  un- 
cdntradicted  testimony  as  to  the  value  of  live 
stock  killed  or  injured  by  the  negligence  of  a 
carrier.— Louisville  &  N.  R.  Co.  v.  Harned 
(Ky.)  25. 

Where  there  was  testimony  that  a  racing 
mare,  while  being  transported,  was  thrown 
down  by  reason  of  the  unusual  manner  in 
which  the  train  was  handled,  the  question  of 
negligence  was  for  the  jury.— Louisville  &  N. 
R.  CJo.  T.  Hamed  (Ky.)  25. 

Evidence  that  injuries  to  stock  in  process  of 
transportation  caused  disease  from  which  they 
died  held  to  authorize  jw][  to  conclude  that  the 
disease  resulted  from  the  injuries  received,  and 
a  second  verdict  for  plaintiffs  will  not  be  set 
aside.— Louisville  &  N.  B.  Co.  v.  Wathen  (Ky.) 
714. 

Where  evidence  as  to  whether  disease  from 
which  horses  died  was  caused  by  injuries  re- 
ceived while  lieing  carried  by  defendant  rail- 
road company  or  by  other  causes,  the  instruc- 
tion that  the  Jury  could  not  find  any  damages 
against  defendant  for  any  injury  to  or  depre- 
ciation not  due  to  Its  negligence  was  as  far  as 
it  was  proper  for  the  court  to  go. — Louisville 
&  N.  R.  Co.  v.  Wothen  (Ky.)  714. 

A  carrier  of  live  stock  is  not  liable  for  in- 
jury to  the  stock,  unless  caused  by  his  negli- 
gence; but,  when  negligence  on  bis  part  is 
xhown,  the  extent  of  mjury  is  for  the  jury. — 
Louisville  &  N.  R.  Co.  v.  Wathen  (Ky.)  714. 

Presumption  indulged  that,  when  shipper  ap- 
plied to  defendant  railroad  company  s  agent 
for  a  car  to  ship  his  stock,  he  anticipated 
shipping  under  the  usual  contract,  so  as  to 
exclude  idea  of  fraud  or  mistake. — Richmond, 
N.,  I.  &  B.  R.  Co.  v.  Richardson  (Ky.)  1035. 

A  void  state  quarantine  line  against  Texas 
fever,  established  under  Bev.  St.  1895,  art. 
5043c.  held  not  to  justify  a  railroad  company  in 
violating  article  4,'>:'<5,  by  refusing  to  receive 
cattle  consigned  to  a  point  within  the  void  quai'- 
autine  line.— Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Slasterson  (Tex.  Sup.)  833. 

In  an  action  against  a  railroad  company  for 
damages  received  by  cattle  during  carriage, 
written  contracts  of  shipment  hdd  to  merge  all 
understandings  between  plaintiff  and  defend- 
ant prior  thereto. — Saa  Antonio  &  A.  P.  Ry. 
Co.  V.  Harnett  (Tex.  Civ.  App.)  474. 

In  an  action  against  a  railroad  company  for 
damages  to  cattle  received  during  carriage 
over  its  own  and  a  connecting  line,  the  ship- 
ping report,  signed  by  agent  of  plaintiff  and 
the  connecting  lines,  hrUt  not  to  change  written 
contr.Tcts  for  shipment  between  plaintiff  and 
<lr'fendant.— San  Antonio  &  A.  P.  By.  Co.  v. 
Kiirnctt  (Tex.  Civ.  App.)  474. 

In  an  action  agniost  a  railroad  company  for 
jlnmagcs  to  cattle  received  during  carriage  over 
its  own  and  a  connetting  line,  that  the  way- 
bill issued  by  defendant  described  the  ship- 
ment as  a  through  one  held  not  to  change  writ- 
ten contracts  for  the  shipment. — San  Antonio 
&  A.  P.  Ry.  Co.  v.  Bamett  (Tex.  Civ.  App.) 
474. 

In  an  action  against  a  railroad  company  for 
dnma^res    to    cottlc    received    during    carriage 
over  itfl  own  and  a  connecting  line,  that  the 
way   bill    issued   by   defendant   described    the  i 
«bipnteut  as  a  through  one  hdd  no  proof  of  I 


agency  between  defendant  and  the  connectiag 
line.— San  Antonio  &  A.  P.  Ry.  Co.  r.  Bamett 
(Tex.  Civ.  App.)  474. 

Befusal  of  the  conrt,  in  an  action  against  a 
railroad  company  for  damages  to  cattle  re- 
ceived during  carriage,  to  instruct  the  jury  ti 
find  a  verdict  for  defendant,  .hdd  proper. — Saa 
Antonio  &  A.  P.  By.  Co.  v.  Bamett  (Tex.  CSt. 
App.)  474. 

I  4.     Oarriac"  of  paMaagers. 

Where  one  who  was  permitted  to  ride  on  t 
freight  train  as  a  mere  matter  of  accommoda- 
tioa  was  thrown  while  leaving  it  as  it  moved 
rapidly,  the  railroad  company  held  not  liabU 
for  his  death  resulting  therefrom. — Peak'* 
Adm'r  t.  Louisville  &  N.  B.  Co.  (Ky.)  995. 

Evidence  considered,  and  hrld  to  justify  sob- 
mitting  to  the  jury  the  question  whether  pliin- 
tifTs  resistance,  while  a  railroad  passenger,  of 
the  payment  of  an  illegal  bridge  toll  until  as 
assault  was  made,  was  for  the  purpose  of  ea- 
hancing  damagea — Patterson  y.  Soathem  Pac 
Co.  (Tex.  Civ.  App.)  308. 

A  passenger  on  a  railroad,  who  resists  pay- 
ment of  an  illegally  enacted  bridge  toll  until 
force  is  used  on  his  person,  for  the  sole  por- 
pose  of  enhancing  his  damages,  is  not  entitK^i 
to  recover  for  such  added  indignities. — Pat- 
terson T.  Southern  Pac.  Co.   (Tex.   Civ.   App.) 

3oa 

Evidence  as  to  the  loss  of  a  valise  stolei 
through  an  open  window  of  a  sleeping  car  at 
a  Mexican  station  held  to  justify  findings  thi: 
the  company  was  negligent,  and  that  the  owner 
was  not  negligent. — ^Pullman  Palace  Car  Co.  v. 
Arents  (Tex.  Civ.  App.)  329. 

A  railroad  company  held  not  negligent  as  t 
matter  of  law  in  failing  to  announce  on  it« 
trains  their  arrival  at  stations. — ^Houston  & 
T.  C.  R.  Co.  v.  Goodyear  (Tex.  Civ.  App.l 
862. 

I   S.    —  Personal  injariea. 

In  an  action  by  a  prospectiye  passeneer 
against  a  railway  company  for  injuries  for  its 
failure  to  properisr  heat  its  waiting  room  at  a 
depot,  for  permitting  such  room  to  be  and  re- 
main locked,  and  for  permitting  annoyance  and 
insults,  an  instruction  held  erroneous  as  per- 
mitting the  jury  to  award  punitive  dama<^>« 
for  the  conduct  of  the  company's  agent,  in  the 
absence  of  sufficient  evidence  of  such  condnvt. 
—St.  Louis,  I.  M.  &  S.  By.  Co.  t.  Wilson  (Ark.) 
601. 

In  an  action  by  a  prospective  passenger 
against  a  railway  company  for  its  failure  in 
midwinter  to  properly  heat  its  waiting  r."ii!. 
an  instruction  held  not  erroneous,  as  eliminatii.; 
defendant's  negligence  and  making  it  an  iu^.'- 
er.  where  it  maintained  that  it  had  perfomii-l 
its  duty  and  requested  no  instniction  on  the  snb- 
ject-  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Witem 
(Ark.)  661. 

In  an  action  by  a  prospective  pasM'ii!:.-r 
against  a  railway  conipiiuy  for  perniittiiip  i'< 
waiting  room  to  be  locked,  nn  instruction  hdi 
not  erroneous,  where  defendant  denied  knowl- 
edge of  the  dei)ot  l)eing  locked. — St.  T^uis.  L 
M.  &  S.  Ry.  Co.  V.  Wilson  (Ark.)  661. 

In  an  a<;tion  by  a  prospc<-tiTe  passenei>f 
against  a  railway  company  for  injuries  sustain- 
ed  !it  its  depot  waiting  room  by  rea-^im  "f 
annoyances  and  insults  from  persona  then\  an 
instruction  as  to  defendant's  liability  fl<'M  n<it 
prejudicial,  being  limited  in  its  application  tj 
the  conduct  of  the  company's  agent. — St.  I-i.-uis, 
I.  M.  &  S.  Ry.  Co.  V.  Wilson  (Ark.)  061. 

In  an  action  by  a  pi-ospective  passenger 
against  a  railway  company  for  injuries  sustain- 
ed at  its  depot  waiting  room  by  reason  of  an- 
noyances and  insults,  an  instruction  aa  to  -le'- 
feudant's  liability   held  erroneous,    in  the  ab- 
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sence  of  saiBdent  evtdeiice  of  the  language  of 
the  company's  agent. — St.  Lonig,  I.  M.  &  S. 
R.T.  Co.  V.  Wilson  (Ark.)  661. 

'  In  an  action  b.r  a  profipectire  passenger 
against  a  railway  company  for  injuries  for  its 
failure  to  properly  heat  its  waiting  room,  for 
permitting  Bucn  room  to  be  and  remain  locked, 
and  for  annoyances  and  insults,  an  instruction 
held  erroneous  as  warranting  damages  for  men- 
tal suffering  for  conduct  of  the  company's 
agent,  in  the  absence  of  sufficient  proof  of  such 
eondnct.— St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  WU- 
Bon  (.irk.)  661. 

A  failure  of  a  railway  company  to  properly 
heat  its  depot  waiting  room  m  midwinter  for 
the  comfort  of  prospective  paasengeiti  is  prima 
fade  evidence  of  negligence. — St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  Wilson  (Ark.)  661. 

A  railway  company  is  liable  for  its  agent's 
knowingly  permitting  its  waiting  room  at  a 
Btation  to  be  and  remain  locked,  against  the 
protest  of  a  prospective  j^assenger  therein,  when 
by  the  exerdse  of  ordmary  care  such  agent 
could  have  prevented  it. — St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Wilson  (Ark.)  661. 

A  railway  company  is  liable  for  injuries  sus- 
tained by  a  prospective  passenger  at  its  depot 
waiting  room  for  its  failure  to  exercise  ordi- 
nary care  to  protect  him  from  annoyances  and 
hisults.— St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Wil- 
son (Ark.)  661. 

As  plaintiff  sought  to  recover  for  the  negli- 
gence of  defendant  railroad  company  in  failing 
to  keep  its  road  in  repair,  his  cause  of  action 
was  in  tort,  though  he  also  alleged  a  contract 
with  defendant  to  carry  him  safely  as  a  pas- 
senger.—Chesapeake  &  N.  Ry.  V.  Hanmer  (Ky.) 
ST."). 

The  court  properly  instructed  the  jury  that 
they  might  award  punitive  damages  to  a  pas- 
senger, if  there  was  gross  neglect;  there  being 
suffirient  evidence  to  authorize  the  snbmission 
ot  that  question. — Iionisville  &  N.  R.  Co.  v. 
McClain  (Ky.)  391. 

Where  the  conductor  of  a  train  beckoned  to 
a  passenger  as  they  were  nearing  his  station, 
and  the  passenger,  going  to  the  door,  swung 
off  in  the  dark,  the  carrier  was  not  liable. — 
Illinois  Cent  R.  Co.  v.  Hanberry  (Ky.)  417. 

The  fact  that,  in  an  action  for  personal  in- 
juries, there  was  a  plea  of  fraud  in  obtaining 
compromise  settlement,  did  not  entitle  defend- 
ant to  have  the  action  transferred  to  the  equity 
docket— Louisville  &  N.  R.  Co.  v.  Carter  (Ky.) 
uOo, 

In  an  action  for  injuries  sostained  by  plain- 
^ff  on  jumping  from  a  moving  train,  he  having 
Offn  aboard  the  train  to  seat  his  wife,  held 
proper  to  permit  witness  to  testify  that  the 
trnJD  did  not  stop  long  enough  to  enable  one 
who  had  bought  a  ticket  for  it  to  get  on.— 
Texas  &  P.  Ry.  Co.  y.  Crockett  (Tex.  Civ.  App.) 
114. 

In  an  action  for  injuries  sustained  by  plaln- 
uff  on  his  jumping  from  a  moving  train,  which 
he  had  boarded  to  seat  his  wife,  held  proper 
to  permit  a  witness  to  testify  that  he  had  at- 
tended his  mother  on  the  train  that  morning, 
«na  that  he  had  done  the  same  thing  before 
with  other  passengers.— Texas  &  P.  Ry.  Co. 
T.  Crockett  (T«c.  Civ.  App.)   114. 

Language  by  conductor  of  a  railroad  to  a  pas- 
wnger  held  insulting  and  calculated  to  humili- 
ate and  morti^.— Texas  &  P.  Ry.  Co.  v.  Tark- 
Ington  (Tex.  CTv.  App.)  137. 

In  an  action  against  a  railroad  company,  bas- 
ed on  insnlting  and  humiliating  language  of 
*,  inductor  to  a  passenger,  held  immaterial 
««t  the  conductor  did  not  intend  to  charge  the 
Mssenger  with  dishonesty.— Texas  &  P.  Ry. 
^0.  T.  Tarklngton  (Tex.  Civ.  App.)  137. 
M8.W.-78 


Language  of  a  railroad  conductor,  addressed 
to  a  passenger,  held  to  imply  a  charge  of  dis- 
honesty, in  that  she  was  attempting  to  have 
her  child  transpM^ed  without  paying  fare. — 
Texas  &  P.  Ry.  C!o.  v.  Tarkington  CTex.  CSv. 
App.)  137. 

The  evidence  raising  no  issue  as  to  a  pas- 
senger's temperament,  an  instruction  that,  if 
the  language  of  a  conductor  to  her  was  not 
reasonably  calculated  to  cause  a  person  of  or- 
dinary temper  to  be  so  humiliated,  she  could 
not  recover,  was  properly  refused. — Texas  & 
P.  Ry.  Co.  V.  Tarkington  (Tex.  Civ.  App.)  137. 

In  an  action  against  a  railway  for  Injuries 
to  a  passenger,  an  instruction  that  it  is  not 
negligence  of  itself  for  a  railway  passenger  to 
stand  on  the  platform  of  a  moving  train  was 
improper.— St.  Louis  S.  W.  Ry.  Co.  of  Texas 
V.  Bail  (Tex.  Civ.  App.)  879. 

In  an  action  against  a  railway  for  injuries 
to  a  passenger,  held,  that  the  court  should  have 
instructed  as  to  contributory  negligence. — St. 
Louis  a.  W.  Ry.  Co.  of  Texas  v.  Ball  (Tex. 
Civ.  App.)  879. 

In  an  action  against  a  railway  for  injuries 
to  a  passenger  while  on  the  platform,  a  charge 
assuming  that  he  was  leaning  against  the  car 
door,  and  that,  if  the  door  was  shut  to  pre- 
vent his  falling,  he  could  not  recover,  hdd  in- 
COTrect.— St  Louis  S.  W.  Ry.  Co.  of  Texas 
V.  Ball  (Tex.  Civ.  App.)  879. 

In  an  action  against  a  railway  for  injuries 
to  a  passenger  while  standing  on  the  platform, 
lieltl,  that  an  instruction  should  have  been  given 
that  if  the  porter  knew,  or  could  have  known, 
that  plaintiff  was  leaning  against  the  car  door, 
and  closed  the  door  with  ordinary  care  to  pre- 
vent plaintiff  falling,  plaintiff  could  not  recover. 
—St  Louis  S.  W.  By.  Co.  of  Texas  v.  Ball 
(Tex.  av.  App.)  879. 

In  an  action  against  a  railway  company  for 
injuries  sustained  by  alighting  from  a  train, 
it  was  not  error  to  reject  evidence  that  there 
were  no  lights  at  the  station;  failure  to  pro- 
vide lights  not  being  pleaded.— Milligan  v.  Tex- 
as &  N.  O.  R.  Co.  (Tex.  CSv.  App.)  896. 

Plaintiffs,  in  an  action  against  a  railroad  for 
death  resulting  from  the  derailment  of  a  train, 
held  confined  in  their  proof  to  the  spedfic  alle- 

fationa  as  to  the  cause  of  the  derailment.— 
ohiKon  V.  Oalveston,  H.  &  N.  By.  Co.  (Tex. 
Ov.  App.)  906. 

Charge,  in  an  action  against  a  railroad  for 
death  resulting  from  the  derailment  of  a  train, 
to  find  for  defendant  if  a  broken  axle  was  the 
sole  cause  of  the  accident,  hdd  not  erroneous 
as  excusing  defendant  notwithstanding  the 
broken  axle  might  have  been  due  to  its  neg- 
ligence.— Johns6n  v.  Galveston,  H.  &  X.  Ry. 
Co.  (Tex.  Civ.  App.)  906. 

Charge,  in  an  action  against  a  railroad  for 
death  resulting  from  the  derailment  of  a  train, 
to  find  for  defendant  if  a  broken  axle  was  the 
cause  of  the  accident,  held  not  erroneous  ns 
being  on  the  weight  of  the  evidence.— Johnson 
V.  Galveston,  H.  &  N.  Ry.  (3o.  (Tex.  Civ.  App.) 
906. 

Failure  of  the  court,  in  an  action  against  a 
railroad  for  death  resulting  from  the  derail- 
ment of  a  train,  to  mention  spreading  rails 
and  loose  spikes  in  a  charge  reciting  the  facts 
alleged  by  plaintiff,  hM  not  error.— Johnson  v. 
Galveston,  H.  &  N.  Ry.  Co.  (Tex.  Civ.  App.) 
906. 

{   6.    ^—  Oontiibiitory      meKllgeaa*      of 
person  lajaved. 

Petition  in  an  action  for  injuries  sustained 
by  plaintiff  on  his  jumping  from  a  moving 
train  held  not  to  show  plaintiff  guilty  of  negli- 
gence as  a  matter  of  law.— Texas  &  P.  By. 
Co.  V.  Crockett  (Tex.  Civ.  App.)  114 
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In  ail  action  for  injuries  lustafeed  br  plain- 
tiff on  jumping  from  a  moTini;  train,  which  h« 
had  boarded  to  seat  his  wife,  held  proper  to 
admit  evidence  that  others  had  jumped  off  tiie 
train  jnst  before  and  in  the  presence  of  nlain- 
tiff  without  injury.— Texas  &  P.  Ry.  Co.  T. 
Crockett  (Tex.  OiY.  App.)  114. 

In  an  action  for  injuries  by  jumping  from  a 
moving  train,  evidence  held  to  warrant  finding 
that  plaintiff  waa  not  negligent.— Texas  &  P. 
Ry.  Co.  V.  Crockett  (Tex.  Civ.  App.)  114. 

In  an  action  against  a  railway  for  iajuriet 
to  a  passenger,  requested  instructions  assum- 
ing that  it  was  negligence  for  a  passenger  to 
stand  on  the  platform  of  a  moving  train  and 
violate  a  rule  of  the  company  were  incorrect. — 
gt  Louis  S.  W.  Ry.  Co.  of  Texas  v.  BaU  (Tex. 
Ov.  App.)  879. 

{  T.     ^—  EJeotlon  of  puaencers  and  la- 
traders. 

The  fact  that  oue  who  was  not  identified 
as  the  conductor  assisted  a  child  of  eight  years 
from  train  before  she  reached  her  station  does 
not  render  the  carrier  liable.— Louisville  &  N. 
R.  Co.  V.  Jordan  (Ky.)  2T. 

A  verdict  for  $260  for  the  ejection  of  an 
infant  passenger  from  a  train  held  grossly 
exoessive.— Louisville  &  N.  R.  Co.  v.  Jordan 
(Ky.)  27. 

A  railroad  company  had  the  right  to  eject 
a  violent  drunken  passenger,  and  incurred  no 
Habilit}'  therefor;  no  more  force  being  used 
than  was  neoeasary. — Chesapeake  &  O.  Ry.  Co. 
V.  Saulsberry  (Ky.)  1051. 

Where  a  passenger,  after  being  poperly 
ejected,  was  injured  in  running  beside  the  mov- 
ing train  with  the  intention  to  get  on  again, 
the  compau};  owed  him  no  legal  obligation  to 
stop  the  train  for  the  purpose  of  ascertaining 
whether  he  had  been  injured. — Cbe.sapeake  £ 
O.  Ry.  Co.  V.  Saulsberry  (Ky.)  1061. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  ON  APPEAL 

Making  and  settlement,  see  "Appeal  and  Er- 
ror," {g  11,  12. 

Necessity  for  purpose  of  review,  aee  "Appeal 
and  Error,"  {{  11.  12. 

CATTLE. 

See  "Animals." 

CAUSE  OF  ACTION. 

See  "Action." 

CENSUS. 

Judicial  notice  of  census,  see  "Evidence,"  1 1. 

CERTIFICATL 

Aa  evidence,  see  "Evidence,"  g  9. 

CHAMPERTY  AND  MAINTENANCE. 

A  deed  is  champertous,  and  void,  if  executed, 
when  another  was  in  the  adverse  possession  of 
the  land,  though  such  poxHession  uad  not  con- 
tinued for  15  years.— I>ognu  v.  Phenix  (Ky.) 
1042. 

In  an  action  on  the  bond  of  a  liquor  dealer, 
rejection  of  evidence  to  show  that  an  inter- 
vener wiflfully  instigated   and  prosecuted   the 


•uit  Mai  emr.— Wateltiky  t.  Cm  (Tex.  Or. 
App.)  327. 


CHANCERY. 


See  "Equity." 


CHANGE  OF  VENUE 

Of  criminal  prosecutions,  see  "Criminal  Lew," 

SB- 
CHARACTER. 

Of  witness,  see  "Wttnesses,"  |  4. 

CHARGE 

By  carrier,  see  "Carriers,"  J  2. 
To  jury  in  civil  actions,  see  "Trial,"  i!  7-18. 
To  jury,  in  criminal  prosecutions,  see  "Crim- 
inal taw,"  8  19. 

CHAHEL  MORTGAGES. 

See  "Pledges." 

g  1.     Reanlaites  and  Talidltjr. 

A  chattel  mortgage,  describing  the  property 

as  "two  gray  mares,     contains  a  suiBcient  de- 

I  scription,  where  second  mortgagees  had  actual 

I  notice  as  to  the  marcs  referred  to. — Blythe  v. 

j  Crump  (Tex.  Civ.  App.)  885. 

;  g  2.     FUlnc*  reoordiaac,  and  raglstratiea. 

I     A  mortgagee  of  perKonalty  was  not  at  fault 
in  failing  to  give  notice  of  the  mortgage  by 
I  registration  or  otherwise  to  the  citizens  of  an- 
I  other  state  into  which  the  property  was  remov- 
I  ed,  where  sufficient  time  therefor  did  not  elapse 
between  the  removal  and  a  sale  of  the  prop- 
erty  to   a    person    without   notice. — Blythe   v. 
Crump  (Tex.  Civ.  App.)  885. 

g  S.     Coaatractioii  and  operation. 

A  mortgagee's  lien  on  personalty  follows  the 
mortgaged  property  into  another  state,  to  which 
it  is  removed  without  his  knowledge  or  con- 
sent.—Blythe  V.  Crump  (Tex.  Civ.  App.)  885. 

A  jndgment  in  a  foreclosure  action,  wfaereia 
the  decisive  question  is  the  priority  of  one  of 
two  mortgages,  rendered  without  determining 
such  question,  will  be  reversed. — Blythe  v. 
Crump  (Tex.  (5lv.  App.)  885. 

g  4.    BemoTal  or  transfer  of  property  \f 
mortgacor. 

Where  a  defendant  in  an  action  to  foreclose 
a  chattel  mortgage  and  for  conversion  pleads 
payment  in  money  and  property,  a  bill  of  sale 
conveying  property  the  proceeds  of  which  were 
to  be  credited  on  the  debt,  and  a  sale  by  the 
mortgagee  of  certain  property  for  a  sum  less 
than  its  value,  held  admissible.— Watts  v.  Du- 
bois (Tex.  Civ.  App.)  «98. 

In  an  action  by  a  receiver  to  foreclose  a  mort- 
gage and  for  conversion  of  mortgaged  property, 
a  document  signed  by  the  mortgagors  held  ad- 
missible, where  the  mortgagee  took  poBses&ioa 
of  the  property  by  virtue  of  it. — Watts  v.  Du- 
bois (Tex.  Civ.  App.)  COa 

A  mortgagee  of  personal  property  converted 
by  third  persons  may  elect  to  recover  the  value 
thereof  from  the  latter,  and  is  not  reqnired  to 
enforce  his  mortgage.— Parliu  &  Orraidorff  Co. 
v.  Moore  (Tex.  Civ.  App.)  798. 

An  innocent  purchaser  of  personalty  incum- 
bered by  a  mortgage  takes  title  subject  to  tb« 
lien,  where  the  mortgagees  are  not  negiigeat 
in  respect  to  giving  notice. — Blythe  v.  Crump 
(Tex.  Civ.  App.)  885. 

g    5,     Foreeloanre. 

In  an  action  by  a  receiver  of  a  bank  to  fore- 
close a  mortgage  to  secure  a  debt  to  the  bank, 
declarations  of  a  third  parson,  employed  by  th« 
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agent  of  the  receiver  to  procure  the  mortgage, 
to  one  of  the  mortgagors,  lield  admissible. — 
Watta  T.  Dnboia  (Tex.  Civ.  App.)  608. 


See  "Fraud." 


CHEAT. 
CHECKS. 


Assignability   of  checks   for  merchandise,   see 

"Assicmments."  S  1. 
Brnployer's  checks  for  merchandise  as  currency, 

see  "Banks  and  Banking,"  §  1. 
Given  in  accord  and  satisfaction,  see  "Accord 

and  Satisfaction." 

CHILD. 

See  "Bastards";  "Gnardian  and  Ward";  "In- 
fants."' 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CHURCH. 

See  "Beligions  Societies." 

CITIES. 

See  "Mnnicipal  Corporations." 

CITIZENS. 

Citizenship  ground  of  jurisdiction  of  United 
States  couit,  see  "Removal  of  Causes,"  {  1. 

CLAIM  AND  DELIVERY. 

See  "Beplevin." 

CLAIMS. 

AgatnRt  estate  assigned  for  creditors,  see  "As- 
signments for  Benefit  of  Creditors,    {  1. 

Against  estate  of  decedent,  see  "Executors  and 
Administrators,"  §  5. 

To  property  levied  on,  see  "Attachment,"  {  1. 

To  property  subjected  to  garnishment,  see 
"Garnishment,"  i  6. 

CLERKS  OF  COURTS. 

Clerk's  fees  as  costs,  see  "Costs,"  i  8. 
Mandamus  to  compel  clerk  of  court  to  enter 
sentence,  see  "Mandamus,"  {  1. 

CLOUD  ON  TITLE. 

See  "Qniedng  Title." 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  i  10. 

COLLATERAL  ATTACK. 

On  Judgment,  see  "Judgment,"  i  7. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  |  1;   "Guaranty." 


Presumption  as  to  common  law  of  sister  state, 
see  "Con 


COLLECTION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," §  3. 
Of  taxes,  see  "Taxation,"  §  6. 

COMBINATIONS. 

See  "Conspiracy*;;   "Monopolies,"  i  1. 

COMITY. 

Between  courts,  see  "Courts,"  i  & 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

COMMISSION  MERCHANTS. 

See  "Factors." 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  t  2. 

Of  executor  or  administrator,  see  "Executors 

and  Administrators,"  $  9. 
Of  tax  collector,  see  "Taxation,"  i  fi. 
Of  trustee,  see  "Trusts,"  S  4. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  LAW. 

as  to  common 
>mmon  Law,"  §  2. 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  {{  1-4. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  {  4. 

COMPENSATION. 

For  performance  of  contract,  see  "Contracts," 

For  property  taken  for  public  use,  see  "Emi- 
nent Donuiiu,"  I  1. 

For  services,  see  "Master  and  Servant,"  §  1. 

Of  attorney,  see  "Attorney  and  Client,"  i  8. 

Of  broker,  see  "Brokers,"  §  2. 

Of  county  oflScers,  see  "Counties,"  |  1. 

Of  executor  or  administrator,  see  Executors 
and  Administrators,"  g  9. 

Of  sherifE  or  constable,  see  "Sheriffs  and  Con- 
stables," §  2. 

Of  tax  collector,  see  "Taxation,"  i  B. 

Of  trustee,  see  ''Trusts,"  g  4. 

Of  witness,  see  "Witnesses,"  i  L 

COMPETENCY. 

Of  evidence  In  civil  actions,  see  "Evidence,"  | 

4. 
Of    evidence    In    criminal    prosecutions,     see 

"Criminal  Law,"  g  9. 
Of  experts  as  witnesses,  see  "Evidence,"  i  11. 
Of  jurors,  see  "Jury,"  g  8. 
Of  witnesses  in  general,  see  "Witnesses,"  {  2. 

COMPLAINT. 

In  criminal  prosecution,  see  "Criminal  Law," 
g  5;   "Indictment  and  Information." 
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COMPOSITIONS   WITH    CREDITORS. 

See  "Oompromise  and  Settlement" 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction";   "Payment." 
Compromise    of    claim    against    banlirupt    «•- 
tate,  see  "Banltruptcy,"  f  2. 

In  an  action  to  recover  for  personal  injuries, 
in  which  plaintiff  repudiated  a  compromise, 
held  a  verdict  for  plaintiff  was  against  the  evi- 
dence.—LouiavlUe  &  N.  R.  Co.  V.  Carter  (Ky.) 
508. 

COMPUTATION. 

Of  Interest,  see  "Interest,"  }  2. 
Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," {  2. 
Of  time,  see  "Time." 

CONCEALED  WEAPONS. 

See  "Weapons." 

CONCLUSION. 

Of  witness,  lee  "Evidence,"  |  11. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent 

Domain." 

CONDITIONS. 

In  deed?,  see  "Deeds,"  }  2. 

In  insurance  policies,  see  "Insurance,"  i  8. 

In  wills,  see  "Wills,''  {  5. 

CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Law," 
8  13. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witnesses;" 
^»  2.     . 

Of    parties   to    contract   or   conveyance,    see 
"Fraudulent  Conveyances,"  {  1. 

CONFUSION  OF  GOODS. 

I  1.    Blcbts  and  remedies  of  persona  in- 
terested. 

In  replevin  for  property  which  has  inno- 
cently been  mingled  with  defendant's  prop- 
erty of  the  same  nature  and  quality  as  that 
sued  for,  plaintiff  may  recover  the  quantity  to 
Tthich  he  is  entitled  from  the  common  mass, 
if  the  separation  may  be  made  without  injury. 
—Rust  Land  &  Lumber  Co.  v.  Isom  (Ark.) 
434. 

Where  property  which  is  the  subject  of  re- 
plevin is  80  mixed  with  property  of  the  de- 
fendant as  to  be  indistinguishable,  it  is  not 
necessary  for  plaintiff  to  show  that  the  prop- 
.erty  was  so  mingled  with  the  intention  of  pre- 
venting identification.— Rust  Laud  &  Lumber 
Co.  T.  Isom  (Ark.)  434. 

CONNECTING  CARRIERS. 

See  "Carriers,"  t  2. 

CONSIDERATION. 

In  deed,  see  "Deeds,"  |  1. 

Of  accovd,  see  "Accord  and  Satisfaction." 

Of  contract,  see  "Contracts,"  (  1. 


Of    fraudulent    conveyance,    see    "Fraadnlent 

Conveyances."  f  1. 
Parol  or  extrinsic  evidence,  see  "E)videnoe,"  I 

10. 

CONSOLIDATION. 

Of  actions,  see  "Action,"  i  1. 

Of  causes  for  trial,  see  "Trial,"  {  2. 

Of  corporations,  see  "Corporations,"  i  7. 


CONSPIRACY. 


"Mo- 


Combinations  to  monopolise  trade,   see 

nopolies,"  {  1. 
Evidence  of  acts  and  declarations  of  oonsoir- 

ators,  see  "Criminal  Law,"  f  11. 

f  1.     Criminal  responsibility. 

Conspiracy  may  he  proved  by  drcamstanoes. 
—Hudson  V.  State  (Tex.  Cr.  App.)  668. 

CONSTITUTIONAL  LAW. 

Provisiona  relating  to  parttcular  nibjeeta. 

See  "Appeal  and  Error,"  }  20;  "Attorney  <}en- 
eral";  "Courts,"  j  2;  "Eminent  Domain." 
f  1;  "Judges."  |  1;  "Master  and  Servant" 
f  2;  "Mecnanics'  Liens,"  {  1:  "Monopolies," 
f  1;  "Municipal  Corporations,''  Sf  4,  5;  "Pen- 
alties," I  1;  "Public  Lands,"  i  2;  "T« 
tion,"  J  1. 


Taii- 
"Stat- 


Buactment  and  validity  of  statutes, 

otes,"  i  1. 
Special  or  local  laws,  see  "Statutes,"  f  2. 

t   1.    Vested  ricbts. 

Where  a  valid  order  is  made  under  Rev.  St 
1899,  {  9079,  separating  the  office  of  circuit 
clerk  and  recorder  of  deeds,  and  a  recorder  i» 
appointed  under  section  9()S0,  the  clerk  and  ex 
officio  recorder  is  not  entitled  to  serve  the  terra 
for  which  he  was  elected,  bat  must  deliver 
the  office  of  recorder  to  the  appointee. — State 
ex  inf.  Crow  v.  Evans  (Mo.)  355. 

I  2.  RetroapectiTe  and  en  post  fnete 
lavrs. 
Art  March  16,  1809.  {  2,  ameuding  Sand,  ft 
H.  Vie.  I  1027,  is  unconstitutional  in  so  far 
as  it  deprives  infants  of  the  right  to  appeal 
from  a  judgment  existing  against  them  at  the 

?nssage  of  the  act — Rankin  v.  Schofield  (Ark.t 
97. 

CONTINUANCE 

In  criminal  prosecution,  see  "Criminal  Law,"  { 

Defendant  corporation  was  entitled  to  a  con- 
tinuance to  enable  it  to  take  the  deposition  of 
a  material  witness  in  another  state,  where  its 
attorney  filed  his  affidavit  showing  due  dili- 
gence.—Louisville  &  N.  R.  Co.  T.  Hamed 
(Ky.)  25. 

Application  for  a  continuance  on  the  ground 
of  the  absence  of  witnesses  held  properlv  de- 
nied.—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Burroughs 
(Tex.  Civ.  App.)  83. 

Where,  In  an  action  for  breach  of  contract 
defendant  applies  for  a  continuance  to  shotr 
that  the  contractor  was  another  than  defend- 
ant but  shows  no  diligence,  the  application  ia 
properly  refused.— J.  S.  Ma.vfield  Lumber  Ca 
T.  Carver  (Tex.  Civ.  App.)  216. 

The  amendment  of  a  petition  at  the  dow 
of  the  evidence  held  not  ground  for  a  continn- 
nnce  on  account  of  the  absence  of  witnesses. 
—J.  S.  Mayfleld  Lumber  Co.  t.  Carver  Ctex. 
Ov.  App.)  216. 

Where  witnesses  appeared  and  testified  be- 
fore the  trial  was  concluded,  error  in  refusing 
continuance  on  the  ground  of  their  ab^nca 
was  harmless.— J.  S.  Mayfield  Lumber  Co.  r. 
Carver  (Tex.  Or.  App.)  2^00Qle 
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CONTRACTS. 

Asrreements  within  statate  of  fraads,  Me 
^'Frauds,  Statnte  of." 

Assignment,  see  "Assipnmenta." 

Cancellation,  see  "Cancellation  of  Instru- 
ments." 

DamaKes  for  breach,  see  "Damages,"  i  2. 

Novation,  see  "Novation." 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Operation  and  effect  of  cnstoms  or  nsages,  see 
"Customs  and  Usages." 

Operation  and  effect  of  gaming  laws,  see  "Gam- 
ing," i  1. 

Operation  and  effect  of  nsury  laws,  see  "Usury," 
8  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  S 
10. 

Reformation,  see  "Reformation  of  lustm- 
ments." 

Specific  performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  of  creditors, 
see  "Subrogation." 

CarOraiAa  of  particular  classes  nf  parget. 

See  "Building  and  T^an  Associations";    "Car- 
riers," i  2;    "Municipal  Corporations,"  {  6. 
Agents,  see  'Trincipal  and  Agent,"  {  3. 
Attorneys,  see  "Attorney  and  Client."  $  S. 
Harried  women,  see  "Husband  and  Wife,"  S  1. 
Partners,  see  "Partnership,"  i  3. 

Contracts  retattno  to  particular  stUjjecti. 

See  "Interest." 

Breeding,  see  "Animals." 

Ground  for  mechanics'  liens,  see  "Mechanics' 
Liens,"  i  2. 

Traffic  contracts  between  railroads,  see  "Rail- 
roads," 8  2. 

Transportation  of  goods,  see  "Ctrriers,"  $  2. 

Partieular  ctaates  of  expresi  contracts. 

See  "Bills  and  Notes";   "Bonds";   "Covenants"; 
"Exchange  of  Property"';    "Guaranty";    "In- 
surance";   "Liens";   "Partnership";   "Sales." 
Bills  of  lading,  see  "Carriers."  §  2. 
Leases,  see  "Landlord  and  'Tenant." 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Suretyship,  see  "Principal  and  Surety." 

Particular  classes  cf  implied  oontracU. 
See  "Money  Paid";   "Work  and  Labor." 

Particular  modes  of  diwiharging  contraatB. 
See  "Accord  and  Satisfaction";    "Payment." 

i  1.     Requisites  and  Talldlty. 

Where  a  railroad  company  grants  permission 
to  another  to  construct  a  building  on  its  right 
of  way,  on  condition  that  it  shall  not  be  liable 
for  loss  by  fire  from  its  locomotives,  the  condi- 
tion is  valid.— Gr'!enwich  Ins.  Co.  v.  Louisville 
&  N.  B.  Co.  (Ky.)  411. 

Where  an  annuity  agreed  to  be  paid  in  con- 
sideration of  the  release  ot  a  debt  amounted  to 
more  than  legal  interest,  and  was  to  be  paid 
quarterly,  the  contract  was  supported  by  a  suf- 
ficient consideration. — Price's  Adm'x  v.  Price's 
Adm'x  (Ky.)  52J». 

A  contract  between  a  building  association  and 
a  borrowing  member,  by  which  they  settled  the 
matter  of  usury  contained  in  the  debt,  held 
valid. — United  States  Building  &  Loan  Ass'n's 
AB.signee  v.  Denny  (Ky.)  622. 

Where  a  husband  and  wife,  claiming  that  she 
Is  the  owner  of  a  tract  of  public  school  land  for 
fnl)  consideration  paid,  execute  a  deed  with 
covenant  of  warranty  of  title  purporting  to  con- 
vey such  tract,  the  husband  is  liable  on  such 
covenant,  notwithstanding  the  pretended  con- 
veyance of  such  land  was  illegal. — Johnson  t. 
Blum  (Tex.  Civ.  App.)  461. 


Where,  acting  under  a  void  assignment,  an 
assignee  has  collected  the  fees  of  an  nffloer,  the 
moneys  so  collected  cannot  be  recovered  from 
such  assignee  by  the  officer,  or  reached  by  his 
creditors  in  garnishment  proceedings. — Willis 
V.  Weatherford  Compress  Co.  (Tex.  Civ.  App.) 
472. 

Where  the  fees  of  a  public  officer  are  collect- 
ed by  another  under  a  void  assignment  of  such 
fees,  such  collection  is  ineffectual  as  to  such 
officer,  and  they  are  still  uncollected  so  far  as 
he  is  concerned. — Willis  v.  Weatherford  Com- 
press Co,  (Tex,  Civ.  App.)  472. 

A  contract  with  a  candidate  for  public  office 
to  pay  him  certain  sums  for  the  privilege  of 
selecting  his  deputies  and  receiving  his  fees 
held  void, — Willis  v.  Weatherford  Compress  Co. 
(Tex.  Civ.  App.)  472, 

An  agreement  between  competing  bidders, 
providing  for  a  division  of  profits,  held  not  to 
render  the  successful  bidder  liable  to  the  oth- 
er under  the  agreement, — Daily  v.  Hollis  (Tex. 
Civ.  App.)  586. 

A  contract  providing  that  a  private  cro.ssing 
over  a  railroad  shall  be  left  open  is  not  against 
public  policy,— Gulf,  C,  &  S.  P.  Ry.  Co.  v.  Clay 
(Tex.  Civ.  App.)  1115. 

I  2.     OoBstrnetlos  and  operation. 

Where  a  sewing  machine  company  agreed  to 
give  an  agent  1  machine  as  a  premium  in  case 
he  sold  12,  he  was  not  entitled,  on  selling  and 
paying  for  11  machines,  to  retain  a  twelfth 
one  as  a  premium. — ^White  Sewing  Mach,  Co.  v. 
Logan  (Ark.)  348. 

Two  writings  executed  at  the  same  time  and 
relating  to  the  same  matter  are  to  be  construed 
together.  —  Price's  Adm'x  v.  Price's  Adm'x 
(Ky.)  529. 

It  must  be  presumed  that  the  parties  to  a 
contract  acted  with  reference  to  the  law  as 
it  had  then  been  declared  by  the  highest  court 
of  the  state. — Graves  County  Water  Co.  v.  Li- 
gon  (Ky.)  725. 

Contractors  held  not  entitled  to  recover  for  a 
building  partially  erected,  but  destroyed  by 
storm  before  completion.— Bartlett  v.  Bisbey 
(Tex.  Civ,  App.)  to. 

Where  a  building  contract  provides  for  the 
payment  of  a  certain  per  cent,  as  the  work 
progresses,  and  at  a  given  time  the  per  cent, 
specified  has  been  paid,  the  balance  of  the 
estimated  value  has  not  accrued  and  is  not  due 
to  the  contractor. — Medley  v.  American  Radi- 
ator Co.  (Tex.  Civ.  App.)  8«. 

Where  a  contract  authorizing  plaintiffs  to  sell 
defendant's  lands  provided  that  they  should  de- 
vote "their  business  energies,  time,  and  atten- 
tion" to  such  business,  a  charge  that  they  were 
not  required  to  devote  their  entire  time,  but 
reasonable  diligence,  in  procuring  purchasers, 
was  proper.— AlcLane  v.  Maurer  (Tex.  Civ. 
App.)  693. 

i  3.     Perf  ormanoe  or  breaoh. 

In  an  nctiou  for  breach  of  a  contract  author- 
izing plaintiffs  to  sell  defendant's  lands,  it  was 
competent  to  show  that  defendant,  knowing  a 
ceit.aiu  person  was  in  plaintiffs'  employ,  with- 
out their  knowledge  employed  him  at  the  same 
time  to  sell  for  defendant,  thereby  interfering 
with  plaintiffs'  sales. — McLane  v.  Maurer  (Tex. 
Civ.  App.)  693. 

i  4.     Actions  for  breach. 

Where,  in  a  suit  by  an  attorney  to  recover 
for  services,  the  defense  was  payment  accord- 
ing to  contract,  plaintiff  could  not  show  bad 
faith,  when  not  pleaded. — Tennant  v.  Fawcett 
(Tex.    Civ.   App.)   80. 

Where  the  plaintiff  bases  his  right  to  recover 
on  a  contract  by  which  an  officer  assigns  the- 
fees  of  his  office,  which  is  void  as  against  pub-  ^ 
lie  policy,   the  illegality  of  the  contract  need 
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Bot  be  pleaded  to  make  it  available.— WilHa  t. 
Weatherford  Compress  Co.  (Tex.  Cir.  App.) 
472. 

Where  a  contract  authorizing  plaintiffs  to  sell 
lands  fixes  a  minimum  price,  leaving  the  ask- 
ing price  to  be  agreed  on,  a  complaint  for  breach 
of  such  contract  which  alleges  thnt  such  price 
was  agreed  to  is  saflScient. — McLane  t.  Manrer 
(Tex.  Civ.  App.)  6»3. 

Where  a  contract  authorizing  plaintiffs  to  sell 
land  within  certain  time  is  extended  with  alight 
changes  by  indorsement  thereon,  in  an  action 
for  t£e  breach  before  the  extended  time  has  ex- 
pired, it  is  proper  to  declare  on  both  contracts. 
—McLane  v.  Manrer  (Tex.  Civ.  App.)  693. 

CONTRADICTION. 

Of  record,  see  "Appeal  and  Error,"  if  11,  12. 
Of  witness,  see  "Witnesses,"  S  4. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  S$  2,  3. 

CONVERSION. 

Wrongful  conversion  of  personal  propertx,  set 
"Trover  and  Conversion." 

CONVEYANCES. 

In   fraad  of  creditors,   see   "Fraodslent  0»- 

yeyances." 
In  tmst,  see  "Trusts,"  t  1- 

C<mveuanee»  Ity  or  to  particular  olaase*  of 
partus. 

See  "Corporations,"  {  5;  "Executors  and  Ad- 
ministrators," (  7 ;  "Guardian  and  Ward,"  i 
1 ;  "Infants,"  J  1. 

Agents,  see  "Principal  and  Agent,"  iS. 

Married  women,  see  "Husband  and  Wife,"  {  2. 

Trustee  under  trust  deed,  see  "Mortgages,"  |  4. 

Oonveyanca  q/'parttciUor  speoUs  of  proper^ 
See  "Kasementg,"  S  1;   "Homestead,"  S  2. 
(Community  property,  see  "Husband  and  Wife," 

(  4. 
Separate  property  of  married  women,  see  "HtM- 

baud  and  Wife,"  j  2. 
Water  rights,  see  "Waters  and  Water  Courses," 

12. 

Particular  cla»»e»  <if  conveyaneea. 
See  "Assignments";    "Asslpnnjents  fbr  Benefit 

of  Creditors":  "Chattel  Mortgages";  "Deeds"; 

"Mortgages.'* 
Bills  of  sale,  see  "Sales,"  |  8. 

CORPORATIONS. 

Promoters  of  corporation  as  partners,  ae«  "Part- 
nership," §  1. 

PoTtleular  datses  af  oorporatUm*. 

See  "Beneficial  Associations";  "Building  and 
IjOan  Associations";  "Municipal  Corpora- 
tions";  "Religious  Societies." 

Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  8  1. 

Water  companies,  see  "Waters  and  Water 
Courses,"  §  3. 

g   1.    Xncovporatton  and  orsaalsatioa. 

An  ardiitCL't  employed  by  agent  of  prospec- 
tive corporation  held  entitled,  on  abandonment 
of  organization,  to  treat  the  agent  as  trustee 
for  the  corporation  as  to  the  land  which  agent 
was  to  turn  over  to  corporation  in  payment  of 
stock  subscription.— Friedman  v.  Janssen  (Ky.) 
762. 


I  2.    Oorporats  ajuaa,  aeal,  dansielle,  by- 
lavs,  and  x«eoirds. 

A  trade-name,  consisting  simply  of  a  generic 
term,  will  not  be  orotected.— Industrial  Matoal 
Deposit  Co.  ▼.  Central  Mutual  Deposit  Co. 
(Ky.)  1032. 

I   3.    Members  and  atookbolders. 

A  stockholder  held  not  entitled  to  specific 
performance  of  a  contract  between  defendant 
and  the  corporation,  by  which  the  ccwpots- 
tion  was  to  convey  to  defendant  certain  land. 
—Collier  v.  Deering  Camp  Ground  Aaa'n  (Ky.) 
183. 

i  4.     Offloera  and  agents. 

An  agreement  between  a  director  of  a  corpo- 
ration and  the  corporation  that  property  secur- 
ed by  the  former  should  l>e  his  individual  prop- 
erty is  valid. — Scott  v.  Farmers'  &  Merchants' 
Nat  Bank  (Tex.  Civ.  App.)  48o. 

While  one  director  may  contract  with  a  cor^ 

8 oration,  the  entire  )x>ard  of  directors  cannot 
o  so. — Scott  V.  Farmers'   &  Merchants'   Nat 
Bank  (Tex.  av.  App.)  485. 

A  party,  charging  that  the  officers  of  a  cor- 
poration had  misapplied  certain  corporate 
funds,  which  should  have  been  in  part  applied 
to  his  claim  against  the  corporation,  must,  in 
order  to  recover  against  such  officers  as  individ- 
uals, show  what  part  of  such  funds  should  hare 
been  applied  to  his  claim. — Scott  v.  Fanners' 
A  Merchants'  Nat  Bank  (Tex.  Civ.  App.)  486. 

{   6.    Corporate  powers  and  HablHtlaa. 

The  fact  that  the  railroad  property  of  de- 
fendant corporation  had  l>een  sold  under  deoree 
of  court  furnished  no  reason  for  dismissing  an 
action  by  a  passenger  for  injuries,  aa  the  cor- 
poration continued  to  exist,  at  least  until  its 
liabilities  were  settled.— Chesapeake  &  N.  By. 
V.  Hanmer  (Ky.)  375. 

Where  an  organizer  of  a  corporation  turned 
over  merchandise,  receiving  in  payment  shares 
of  the  corporation,  his  knowledge  that  he  held 
part  of  the  goods  as  factor  merely  did  not 
charge  the  corporation  with  notice,  thougrh  he 
was  Its  president.— Wyeth  v.  Renz-Bowles  Co. 
(Ky.)  825. 

The  fact  that  defendant  corporation,  havinf 
no  property  in  the  state  subject  to  execution, 
was  proceeding  to  a  liquidation,  and  distribut- 
ing its  net  assets  among  its  stockholders,  held 
to  authorize  au  attachment — Wjeth  v.  Bens- 
Bowles  Co.  (Ky.)  825. 

The  corporation,  having  paid  for  the  goods 
in  stock,  was  not  a  purchaser  for  value  so  long 
as  the  shares  remained  in  the  hands  of  the 
person  from  whom  it  bought  the  goods. — ^Wyeth 
V.  Kenz-Bowles  C?o.  (Ky.)  825. 

Unaer  Rev.  St.  art.  11&4,  exception  23,  an 
action  against  a  private  corporation  domiciled 
in  one  county  on  a  contract  arising  in  another 
county  may  be  sued  in  the  latter.— Gulf,  W.  T. 
&  P.  Ky.  Co.  V.  Browne  (Tex.  Civ.  App.)  341. 

Wliere  a  director  received  a  deed  to  lands  in- 
tended for  the  corporation,  but  outside  of  the 
power  of  the  latter  to  acquire,  it  cannot  compel 
a  conveyance  thereof  from  him. — Scott  v. 
Farmers'  &  Merchanti^  Nat  Bank  (Tex.  CXv. 
App.)  485. 

Under  Batts'  Ann.  Civ.  St.  art.  061,  relating 
to  the  powers  of  private  corporations  to  acquire 
real  property,  a  street  railway  corporation  ran. 
not  acquire  blocks  of  land  not  coming  withbi 
the  classes  specified  in  the  statute.— Scott  v. 
Farmers'  &  Merchants'  Nat  Bank  (Tex.  Civ. 
App.)  485. 

Burden  of  proof  hdd  to  l>e  upon  plaintiff,  in 
an  actiou  upo'n  a  note  signed  on  behalf  of  t 
corporation  by  the  president  thereof,  to  show 
that  the  corporation  had  assumed  the  payment 
of  the  note.— Wilson  v.  Tyler  O>ffinigo.  (Tex. 
dy.  App.)  8C5.      g  tized  by  V^OOg  IC^ 
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i    Ok     laaslrvney  tokA  reeeiTera. 

A.  person's  claim  for  injuries  inflicted  by  an 
\T\fw^lvent  corporation,  though  not  reduced  to 
jiidKuent,  is  an  equitable  lien  on  its  property, 
constituting  its  officers  trustees  thereof  for  his 
Vienefit. — Scott  v.  Farmers'  &  Merchants^  Nat. 
Bank  (Tex.  Civ.  App.)  485. 

S   7.      CentoUdatlon. 

Where  a  railroad  coriioration,  after  acquir 
ing  all  the  stock  of  another  railroad,  accepted 
a  transfer  of  all  the  latter's  property,  subject 
to  its  bonded  indebtedness  and  all  "other  in- 
debtedness," the  purchaser  became  liable  for 
tfao  torts  of  the  vendor  theretofore  committed. 
— Ix»uisTille  &  N.  R.  Co.  v.  Biddell  (Ky.)  34. 

S  8.      F«x«Is:n  eorporatioma. 

A  foreign  corporation,  empowered  by  its  char- 
ter to  acquire  and  hold  real  and  personal  prop- 
erty, may  acquire  and  bold  such  property  m 
Texas  which  it  has  purchased  oatside  the 
state,  though  the  corporation  has  no  permit  to 
do  Ixisiness  in  the  state,  under  Rev.  St.  arts, 
74.">.  74(3. — Lakeview  I.nnd  Co.  v.  San  Antonio 
Tractioii  Co.  (Tex.  Sup.)  766. 

CORROBORATION. 

Of  witneaa  in  general,  ae«  "Witnesses,"  |  4. 

COSTS. 

t   1.     Hatnxe,    gToniida,    and    extent    of 
right  In  seaeral. 

The  matter  of  taxing  costs  is  largely  in  the 
discretion  of  the  trial  court.— Texas  &  P.  Ry. 
Co.  V.  Davis  (Tex.  Civ.  App.)  59& 

I  2.     Security  tor  payment. 

Action  of  plaintiffs'  attorneys  in  making  de- 
posits ou  costs  held  not  to  prevent  the  nling 
of  a  motion  to  require  security  for  costs. — Bo- 
wards  v.  Middleton  (Tex.  Civ.  App.)  570. 

§   3.    Amonnt.  rate,  and  Items. 

Under  Bey.  St.  arts.  l*iU5,  Vi»f^,  a  steuog- 
rapber's  bill,  not  exceeding  the  limit  prescribed 
by  the  statute  and  approved  by  the  lower 
court,  held  properly  taxed  as  costs. — Cox  r. 
Patten  (Tex.  Civ.  App.)  64. 

Fnder  Rev.  St.  art.  2494,  a  clerk  cannot  tax 
costs  for  filing  subpoenas  and  citations  issued 
by  him. — Texas  M.  Ry.  Co.  v.  Varker  (Tex. 
Civ.  App.)  583. 

A  clerk  may  tax  costs  for  filing  affidavits  of 
witnesses  showing  their  attendance;  the  same 
not  being  issued  by  the  clerk,  within  the  mean- 
ing of  Rev.  St.  art  2404.— Texas  M.  Ry.  Co. 
v.  Parker  (Tex.  Civ.  App.)  583. 

Under  Rev.  St.  art.  2453,  a  clerk  caunot 
charge  fees  for  recording  the  return  on  a  cita- 
tion; there  being  no  law  requiring  the  record- 
ing of  such  return. — Texas  M.  Ry.  Co.  v.  Par- 
ker (Tex.  Civ.  App.)  083. 

A  clerk  for  taking  an  affidavit  of  a  wit- 
ness and  issuing  a  certificate  of  attendance,  as 
Iiriivided  by  Rev.  St.  art.  2268,  can  only  make 
one  charge  therefor  in  taxing  costs. — Texas  M. 
Ry.  Co.  V.  Parker  (Tex.  Civ.  App.)  588. 

A  witness  is  not  liable  to  the  clerk  for  the 
latter's  issuance  of  a  certificate  of  attendance 
for  such  witness;  the  fee  therefor  being  prop- 
erly taxed  as  costs.^ — Texas  M.  Ry.  Co.  v.  Par- 
ker (Tex.  Civ.  App.)  583. 

f  4.    Taxation. 

A  plaintiff,  who  submitted  without  objection 
to  the  rulinc;  of  the  lower  court  under  Rev. 
St.  arts.  1428-1438,  adjudging  him  to  pay  costs. 
and  who  paid  such  costs,  held  to  have  waived 
all  objection  thereto.— Cox  v.  Patten  (Tex.  Civ. 
App.)  64. 


I   5.    0»  appeal   or  error,   and   on   new 
\rial  or  motion  therefor. 

The  clerk  of  the  court  of  appeals  may  charge 
for  a  copy  of  the  transcript,  though  no  copy 
was  in  fact  made,  if  there  was,  instead,  a  loan 
of  the  original  transcript. — Shackelford  ▼.  Phil- 
lips (Ky.)  419. 

Under  Civ.  Code  Prac.  J  787,  appellant  cor- 
poration having  brought  up  the  entire  record  of 
the  settlement  of  an  estate,  embracing  irrele- 
vant litigations,  it  will  be  required  to  pay  for 
the  immaterial  parts  of  the  record. — Forest 
Hill  Building  &  Loan  Ass'n  v.  McEvoy's  Bx'r 
(Ky.)  1031. 

S   6.    In  erlminal  proseontione. 

Where  one  convicted  of  crime  appeals,  but 
dies  before  his  appeal  is  submitted,  neither  the 
sureties  ou  his  api)eal  bond  uor  his  estate  arc 
liable  for  any  costs.— Kelly  v.  State  (Tex.  Or. 
App.)  774. 

CO-TENANCY. 

See  "Tenancy  in  Common." 


COUNTERFEITING. 


See  "Forgery." 


COUNTIES. 


Judicial  notice  as  to  county  officers,  aee  "Evi- 
dence," {  1. 

f    1.     GoTemment  and  officers. 

The  county  treasurer  held  not  responsible  to 
plaintiff,  who  had  loaned  money  to  the  county, 
on  account  of  the  money  paid  into  the  treas- 
ury by  him.— Dotson  v.  Fitipatrick  (Ky.)  403. 

Under  Sayles'  Civ.  St.  art.  2495c,  as  con- 
strued in  connection  with  articles  2495g.  249.'>k. 
a  county  officer  is  not  entitled  to  retain  com- 
missions on  fines  collected  by  him. — Ellis  Coun- 
ty V.  Thompson  (Tex.  Sup.)  48. 

Under  Laws  1807  (Sp.  Sess.)  p.  8,  f  12,  and 
Sayles'  Civ.  St  art.  2495c,  a  county  clerk  is 
not  entitled  to  deduct  one- fourth  of  all  fees 
collected  by  him  before  salaries  of  his  deputies 
are  paid.  —  Ellis  County  v.  Thompson  (Tex. 
Sup.)  48. 

Under  Laws  1897  (Sp.  Sess.)  p.  8.  I  10,  as 
originally  enacted,  county  clerk  held  not  en- 
titled to  one-fourth  of  all  the  fees  collected 
by  him. — Ellis  County  v.  Thompson  (Tex.  Sup.) 
48. 

Under  Sayles'  Civ.  St.  art.  2495f,  a  coontj 
trea.sui-er  has  no  right  to  collect  delinquent  fees 
after  the  expiration  of  his  term  of  office. — 
Ellis  County  v.  Thompson  (Tex.  Sup.)  48. 

Under  Rev.  St  arts.  1535,  1537,  subds.  7,  8, 

a  member  of  the  county  commissioners'  court 
cannot  take  and  enforce  an  assignment  of  the 
claim  of  a  contractor  against  the  county  to  ac- 
crue on  an  unfinished  contract  to  build  a  jail. 
— Knippa  v.  Stewart  Iron  Works  (Tex.  Civ. 
App.)  322. 

{  2.    Property,  eontraots.  and  UahlUtlea. 

Under  Const,  art.  3,  §  5o,  the  transfer  by  a 
county  commissioners'  court  of  a  judgment  en- 
tered on  a  bail  bond  to  an  agent  of  the  sureties 
for  their  benefit  for  leas  than  the  sum  due 
on  the  judgment,  is  void.— Lindsey  y.  State 
(Tex.  Civ.  App.)  332. 

Under  Rev.  St.  art.  845,  a  commissioners' 
court  cannot  sell  at  a  discoimt  a  judgment 
belonging  to  the  county  to  the  judgment  debt- 
ors, or  to  their  agent  for  their  benefit. — Lindsey 
V.  State  (Tex.   Civ.  App.)  332. 


i    3. 


auuiaKement,    pabllo 
ftd[o] 


deht. 


FUoal 
seonrltles.  and  tazatiioa. 
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county,  providing  for  Its  payment  by  the  E^eriff 
ont  of  the  county  levy,  held  valid,  except  as  to 
an  agreement  tlierein  to  pay  10  per  cent.  Inter- 
est.—Dotaon  V.  Fitzpatriclt  (Ky.)  403. 

As  the  act  required  the  sheriff  to  pay  taxes, 
when  collected,  to  the  treasurer  of  the  board, 
"or  those  entitled  to  receive  same,"  the  board 
had  authority  to  direct  the  sheriff  to  make 
payment  directly  to  plaintiff.— Dotson  t.  Fita- 
patrick  (Ky.)  408. 

S   4.     Clmlms  ag;Blait  eanaty. 

Where  plaintiff,  who  had  loaned  money  to  k 
couuty  for  a  valuable  consideration,  extended 
the  time  of  payment  until  the  sheriff,  who  was 
to  pay  the  debt,  became  insolvent,  the  county 
was  thereby  relMsed.- Dotson  t.  Fitzpatrick 
(Ky.)403, 

f   S.    Aetioas. 

Kev,  St.  art.  790,  prohibiting  anit  against 
a  county,  unless  the  claim  on  which  suit  Is 
founded  shall  have  first  been  presented  to  the 
commissioners'  court  for  allowance,  has  no 
application  to  an  action  of  trespass  to  try  ti- 
tle against  the  county. — Bowie  County  y.  Po- 
weU  (Tex.   Civ.  App.)  237. 

In  an  action  to  set  aside  the  alleged  fraudu- 
lent transfer  of  a  judgment,  evidence  consider- 
ed, and  hfld,  that  the  issues  should  have  been 
submitted  to  the  jury.— Lindsey  y.  State  (Tex. 
Civ.  App.)  332. 

COUNTY  BOARD. 

See  •X^onntiea,"  i  1. 

COURTS. 

See  "Oiminal  I^w,"  {  2. 

Judges,  see  "Judges." 

Judicial  supervision  of  acts  of  municipal  bodlea, 

see  "Municipal  Corporations,"  i  1. 
Justices'  courts,  see  "Justices  of  the  I'eace." 
Mandamus  to  inferior  courts,  see  "Mandamus," 

Province  of  court  and  jury,  see  "Trial,"  tJ  7-13. 
RemoviU  of  action  from  state  court  to  United 

States  court,  see  "Kemoval  of  Uausps." 
Beview  of  decisions,  see  "Appeal  and  Krror." 
Bight  to  review  action  of  religious  societies,  see 

"Beligions  Societies." 
Bight  to  trial  by  jury,  see  "Jury,"  {  1. 

t    1»    Hatnre,  extent.  Mid  ezeroise  of  Ju- 
risdiction In  ceneral. 

Evidence  held  to  show  that  the  transfer  of 
a  claim  was  not  collusive,  for  the  purpose  of 
obtaining  jurisdiction. — National  Exch.  Bank 
V.  Foley  (Tex.  Civ.  App.)  249. 

A  passenger,  entering  a  sleeping  car  at  a  sta- 
tion in  Texas  to  go  to  a  point  in  Mexico,  may 
sue  for  violation  of  the  contract  iu  a  county 
in  Texas  in  which  the  car  company  has  an 
agent,  though  the  fare  was  not  collected  until 
the  train  entered  Mexico,  and  neither  plaintiff 
nor  defendant  resides  in  such  state. — Pullman 
Palace-Car  Co.  v.  Arents  (Tex.  Civ.  App.)  329. 

I  S.    Establlaliment,    orgaaiMtMon,    and 
procedure  In  general. 

Act  April  13,  188G,  establishing  a  board  of 
commissioners  for  Flo^d  county,  to  take  the 
place  of  the  court  of  claims,  was  not  unconstitu- 
tional.—Dotson  V.  Fitzpatrick  (Ky.)  403. 

I  8.     Conrta  of  Keaeral  orlslnal  Jnrisdlea 
tlon. 

Under  K.v.  St.  I  1820,  the  circuit  court  can- 
not, by  allowing  the  joinder  of  a  number  of 
separate  causes  of  action  for  the  infringement 
of  a  ferry  license,  acquire  jurisdiction  of  the  ac- 
tion to  recover  the  prescribed  penalty,  as  the 
statutory  mode  must  be  punned. — Blackwood 
V.  Tanner  (Ky.)  500. 


A  mortgagee,  suing  in  Hie  district  eonrt  to 
foreclose  a  mortgage  on  real  and  personal  prop- 
erty, may  join  as  parties  defendant  third  per- 
sons alleged  to  have  converted  the  pers>ual 
property,  though  the  value  thereof  is  less  than 
?500.— Parlin  &  Orendorff  C!o.  ▼.  Moore  (Tex. 
Civ.  App.)  798. 

A  mortgagee  of  real  and  personal  property. 
suing  to  foreclose  his  mortgage,  may  join 
junior  mortgagees  of  the  personal  property  at 
defendants,  and  have  their  rights  adjudicated. 
regardless  of  the  amount  involved. — Parlin  & 
Orendorff  Co.  v.  Moore  (Tex.  Civ.  App.)  798. 

t  4.    Oonrts  of  limited  or  inferior  inria- 
diotien. 

Where  the  court  had  jurisdiction  over  the 
amount  of  damages  claimed  in  an  original  peti- 
tion, an  amended  petition,  in  which  the  dam- 
ages claimed  had  been  raised  by  accrued  inter- 
est above  the  jurisdictional  amount,  htid  im- 
proper, but  not  to  deprive  the  court  of  jurisdic- 
tion up  to  its  maximum  limit. — San  Antonio  & 
A.  P.  By.  Co.  V.  Bamett  (Tex.  Civ.  App.)  474. 

Where  the  court  had  jurisdiction  over  the 
amount  of  damages  claimed  in  an  original  pe- 
tition, which  amount,  as  claimed  in  an  amend- 
ed petition,  was  raised  by  accrued  inter<~t 
above  the  court's  jurisdiction,  the  defect  could 
be  cured  by  amendment — San  Antonio  &  A.  P. 
By.  Co.  V.  Barnett  (Tex.  Civ.  App.)  474. 

I   6.    Conrts  of  appellate  Jnrisdietioau 

Under  Act  March  20,  1901,  increasing  the 
jurisdiction  of  the  courts  of  appeal,  a  cause 
pending  in  the  supreme  court,  which  is  not  sub^ 
mitted  until  the  October,  1901,  term,  and  wliieh 
comes  within  the  increased  jurisdiction  of  the 
courts  of  appeal,  will  be  certified  to  the  propa 
court  of  appeals.— Crawford  y.  Dixon  (Mo.) 
159. 

A  constitutional  question  held  to  have  been 
fairly  raised,  so  as  to  warrant  an  appeal  from 
the  circuit  court  to  the  supreme  court,  rather 
than  to  the  Kansas  City  court  of  appeals.— 
Marx  V.  Hart  (Mo.)  260. 

Where,  in  a  suit  to  quiet  title,  the  court  finds 
the  title  in  plaintiffs,  but  decrees  a  lien  for 
taxes  paid  by  defendant,  the  validity  of  whir-h 
lien  is  the  question  on  appeal,  the  cause  will 
be  transferred  to  the  appellate  court. — Bowe  v. 
Current  Biver  Land  &  Cattle  Oo.  (Mo.)  92S. 

The  question  whether  defendant  was  entitled 
to  an  in.struorion  on  the  burden  of  proof  in  a 
libel  suit  hehl  not  to  involve  a  construction  of 
Clonst.  art.  2,  f  14,  so  as  to  give  the  supreme 
court  jurisdiction  of  an  appeal  therein. — Han- 
Ion  v.  Pulitzer  Pub.  Co.  (Mo.)  940. 

Under  Const  J  6,  amendment  of  1884,  a  case 
cannot  be  certified  by  the  court  of  appeals  to 
the  supreme  court,  when  only  a  single  poiat 
therein  is  decided,  but  only  after  a  decision 
of  the  case.— Oipson  y.  Powell  (Mo.)  969. 

Under  Laws  1899,  p.  170,  where  the  decision 
of  one  court  of  civil  appeals  was  in  conflict  with 
that  of  another,  the  question  should  have  bei'-n 
certified  to  the  supreme  court,  although  a  prior 
decision  of  the  supreme  court  had  seemingly  set- 
tled the  question.— McCurdy  y.  0>nner  (Tex. 
Sup.)  664. 

The  decision  of  a  court  of  ctyil  appeals  as  to 
the  correctness  of  an  instruction  in  trespass  to 
try  title  held  to  be  in  such  conflict  with  the  de- 
cision of  another  court  of  civil  appeals  on  the 
same  question  as  to  require  such  question  to  be 
certiiSed  to  the  supreme  court.— McCurdy  v. 
Conner  (Tex.  Sup.)  664. 

Under  Laws  1899,  p.  170,  to  require  a  ques- 
tion to  be  certified  to  the  supreme  court  by  a 
court  of  civil  appeals,  the  conflict  between  its 
decision  and  that  of  another  court  of  civil  ap- 
peals must  be  well-defined. — McCutdjr  t.  Con- 
ner (Tez.  Sup.)  664. 
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Tnder  Const,  art.  5,  I  3,  and  Rev.  St.  art. 
&4C,  the  supreme  court  held  to  have  power  to 
issue  a  mandamus  to  compel  a  court  of  civil 
appeals  to  certify,  as  required  by  LaTPs  1899, 
p.  170,  tx>  the  supreme  court  a  question  as  to 
''whicli  its  decision  was  in  conflict  with  that  of 
another  court  of  civil  appeals. — McCui-dy  v. 
Conner  (Tex.  Sup.)  664. 

Mandamus  to  compel  a  court  of  civil  appeals 
to  certify  a  question  to  the  supreme  court,  as 
required  by  Laws  1899,  p.  170,  should  be  sued 
out  within  a  reasonable  time,  and  before  the 
court  baa  Issued  its  mandate,  or  while  such 
mandate  is  still  in  the  control  of  such  court. — 
McCurdy  v.  Conner  (Tex.  Sup.)  664. 

Where  it  did  not  appear  from  the  answer  to 
a  petition  for  a  mandamus  to  compel  a  court 
of  civil  appeals  to  certify  a  question  to  the  su- 
preme court,  as  required  by  Laws  1899,  p.  170, 
that  the  court  had  lost  control  of  its  mandate, 
it  would  not  be  held  that  the  mandamus  was 
not  applied  for  within  a  reasonable  time. — Mc- 
Curdy T.  Conner  (Tex.  Sup.)  664. 

S    6.    Cononrreat  asd   eoaUetlac  Jnrta- 
dlotioiii  and  comltT. 

A  cause  appealed  to  a  circuit  court  from  a 
probate  court  cannot  be  transferred  to  a  chau- 
cei7  coort.— Jackson  v.  Gorman  (Ark.)  S46. 

COVENANTS. 

S    1*    Aotlima  for  lireaeli. 

Where  the  grantee  in  a  deed  Is  sued  by  her 
srantee  of  the  same  premises  for  breach  of  her 
covenant  of  warranty,  the  land  being  public 
school  land,  and  causes  her  grantors  to  be  im- 
pleaded, she  is  entitled  to  judgment  against 
them  for  the  consideration  paid  by  her,  with 
interest,  though  no  judgment  is  recovered 
against  her.— Johnson  v.  Blum  (Tex.  Civ.  App.) 
4dl. 

In  an  action  by  a  grantor  of  a  street  railway 
against  the  assignee  of  the  grantee  for  dam- 
ages for  failure  to  operate  the  railway  as  re- 
quired by  the  deed,  the  grantee  is  not  a  neces- 
sary party. — Scott  v.  Farmers'  &  Merchants' 
Nat.  Bank  (Tex.  Civ.  App.)  4SB. 

COVERTURE. 

Se«  "Hnsband  and  Wife." 


Of  witness, 


CREDIBILITY. 

B  "Witnesses,"  }  4. 

CREDITORS. 


Bee  "Assignments  for  Benefit  of  Oedltors"; 
••Bankruptcy";  "Fraudulent  Conveyances"; 
••Marshaliug  Assets  and  St'cnrities." 

Of  devisees  or  legatees,  see  "Wills,"  {  10. 

Of  intestate,  see  "Descent  and  Distribution," 
»  1. 

Rights  and  remedies  of  surety,  see  "Principal 
and  Snrety,"  {  3. 

Snbrogation  to  rights  of  creditor,  see  "Subroga- 
tion." 

CREDITORS'  SUIT. 

Bemedies  In  cases  of  assignments,  see  "Assign- 
ments for  Benefit  of  Creditors,"  {  1. 

Remedies  in  cases  of  fraudulent  conveyances, 
see  "fraudulent  Conveyances,"  i  3. 

CRIMINAL  LAW. 

See  "Witnesses." 

Arrest  of  accused,  see  "Arrest,"  f  1. 
Computation  of  time  as  to  sentence  in  criminal 
prosecntion,  see  "Time." 


Ho 


0>st8  in  criminal  prosecutions,  see  "Costs,"  §  6. 

Disqualification  of  judge  in  criminal  prosecu- 
tion, see  "Criminal  I^w,"  S  1. 

G-rand  jury,  see  "Grand  Jury." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Mandamus  to  compel  entry  of  sentence  in  crim- 
inal prosecution,  see  "Mandamus,"  |  1. 

Penalties,  see  "Penalties." 

Prisons,  see  "Prisons." 

Prosecuting  ofiBcers,  see  "District  and  Prosecut- 
ing Attorneys." 

Offenaet  by  particular  classes  of  parties. 
See  "District  and  Prosecuting  Attorneys." 

Particular  offenses. 
See  "Adultery";    "Assault  and  Battery,"  |  2; 
"Bigamy";    "Breach  of  the   Peace":    "Bur- 
sary":     ''Conspiracy,"     {     1;      "Disorderiy 
Joii8e'\-    "Escape":    "Forgery";    "Gaming." 
§  3:  "Elomicide";  "Incest";  "Larceny";  "Per- 
jury";  "Rape";   "Receiving  Stolen  Qoods"; 
'■Robbery." 
Offenses  relating  to  weapons,  see  "Weapons." 
A'iolation  of  fence  laws,  see  "Fences." 
Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," !g  4,  5. 

f   1.    Katnre  and  elements  of  erime  aad 
def anaea  in  seneral. 

Under  Pen.  Code,  art.  391,  the  fact  that  an 
accomplice  or  participant  in  any  of  the  of- 
fenses to  which  the  article  relates  testifies 
for  the  state  in  regard  to  such  offenses  exon- 
erates him  from  punishment,  whether  his  testi- 
mony is  given  before  or  after  his  indictment 
or  arrest,  or  that  of  any  of  the  other  parties.— 
Griffin  V.  State  (Tex.  Cfr.  App.)  782. 

The  incompetency  of  grand  jurors  to  testify 
as  to  transactions  before  them  held  not  a  snffi- 
cient  objection  to  evidence  offered  by  one  ac- 
cused of  gaming  to  show  that  he  had  testified 
before  the  grand  jury,  and  was  thus  under  Pen. 
Code,  art.  991,  exempt  from  punishment— Grif- 
fin V.  State  (Tex.  Cr.  App.)  782. 

T'ndef  Pen.  Code,  art.  198,  punishing  gamiug 
for  money  within  the  limits  of  any  city  on 
Sunday,  a  person  cannot  be  convicted  for  gam- 
ing at  a  residence  outside  the  corporate  limits 
of  a  city,  though  the  residence  was  on  platted 
ground  adjacent  to  the  city.— Borders  v.  State 
(Tex.  Cr.  App.)  1102, 

I  8.     Jnriadiotlon. 

Code  Cr.  Proc.  art.  471,  not  requiring  the 
transcript  of  an  indictment  to  state  the  nature 
of  the  offense  charged  in  the  indictment,  a  mis- 
description in  a  transcript  of  the  offense  char- 
ged in  the  indictnient  held  not  to  vitiate  the 
indictment— Roller  v.  State  (Tex.  Cr.  App.) 
777. 

S  3.    Venae. 

Where  a  change  of  venue  is  granted  on  mo- 
tion of  accused.  It  Is  too  late,  after  verdict, 
to  object  for  the  first  time  that  the  county 
to  which  the  venue  was  changed  is  not  adjacent 
to  that  in  which  the  indictment  was  found. — 
Yontz  V.   Commonwealth  (Ky.)  S8&. 

i  4.    Former  Jeopardy. 

Acquittal  of  defendant  in  collusive  trial  be 
fore  a  justice  held  no  bar  to  an  indictment  for 
the  same  offense.— State  v.  Caldwell  (Ark.)  150. 

Mayor's  court  held  to  have  jurisdiction  of 
sn  offense  al)andoned  by  justice  court. — Town 
of  Salem  v.  Colley  (Ark.)  195. 

A  conviction  of  negligent  homicide  held  an  ac- 
quittal of  all  degrees  of  culi)able  homicide 
above  that.— Flynn  v.  State  (Tex.  Cr.  App.) 
5.51. 

A  former  trial,  wherein  the  prooeediugs  were 
void  because  of  the  disqualification  of  the 
judge,  will  not  swport  a  plea  of  former  jeop- 
aidy.— Bx  parte  Graham  ^l^ei^  ^^.  App.)  840^ 
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I  5.  PraUmlaary  aoatplalnt,  aSdavit, 
irsrraat,  examination,  eommlt- 
ment,  and  snatmavT  trial. 

Under  Code  Cr.  Proc.  art.  470,  prelimiuary 
complaint  made  by  C.  cannot  be  substituted  for 
lost  oompluint  mnde  by  D. — Morrison  v.  State 
(Tex.  Or.  App.)  770. 

J  6.  ArralgnBient  and  pl«aa,  and  noil* 
proaeqnl  or  discontlnnanoe. 

Refiisiu  to  instruct  that  a  former  trial  and 
acquittal  for  carrying  a  pistol  as  a  \reapon 
was  not  a  bar  to  prosecution  as  to  a  certain 
count  in  the  indictment  held  not  erroneous.  - 
State  V.  Caldwell  (Ark.)  150. 

Instruction  that  the  fact  that  a  prior  prose- 
cution was  instigated  by  defendant's  attorney 
and  trial  had  before  time  set  is  no  defense 
*fW  error,  though  such  facta  may  be  consider- 
ed in  determining  whether  the  former  prose- 
rntion  was  collusive.— State  t.  Caldwell  (Ark.) 
150. 

Question  whether  prosecution  In  Justice  court 
was  instituted  in  order  to  elude  prosecution  in 
circuit  court  held  to  be  for  the  jury. — State  y. 
Caldwell  (Ark.)  l.W. 

Ground  of  demurrer  to  plea  of  former  ac- 
qnittal  held  abandoned  on  prosecution's  joininc 
issue  on  the  plea.— State  t.  Caldwell  (Arki) 
150. 

No  arraignment  is  necessary  upon  a  trial  for 
a  misdenieauor. — G-rifSn  y.  Commonwealth  (Ky.) 
740. 

The  indictment  being  read  to  the  jury,  It 
will  be  presumed,  unless  the  contrary  appears, 
that  the  plea  of  not  guilty  was  entered.— Hin- 
kle  r.  Commonwealth  (Ky.)  1020. 

i  7.     ETid«ne«. 

In  a  prosecution  under  Rer.  St  1889,  S  7261, 
for  falsely  personating  an  elector,  the  book  of 
registration  in  which  the  name  of  the  party 
personated  appears  as  a  voter  held  sufficient  to 
prove  that  hie  was  a  lawful  riector. — State  ▼. 
Siielley  (Mo.)  430. 

Evidence  corroborating  the  testimony  of  an 
accomplice  hHd  sufficient  to  authorize  a  re- 
fusal of  a  cautionary  instruction  as  to  the 
weight  to  be  given  the  uncorroborated  testi- 
mony of  an  accomplice.— State  v.  Koplau  (Mo.) 
fl«7. 

On  a  prosecution  for  the  theft  of  cattle  be- 
longing to  an  unknown  owuer,  evidence  of  the 
testimony  of  witnesses  before  the  grand  jury 
and  grand  jurors  as  to  what  was  done  by  the 
grand  jury  to  ascertain  the  nonownership  was 
proper.— Clements  v.  State  (Tex,  Cr.  App.)  301. 

Ou  a  prosecution  for  theft,  testimony  that  de- 
fendant told  witness  he  had  purchased  the  prop- 
erty and  had  a  bill  of  sale  therefor  hdd  not 
secondary  evidence  of  the  contents  of  such  bill 
of  sale.— Clements  v.  State  (Tex.  Or.  App.)  301. 

Evidence  of  a  former  homicide  and  flij;ht  held 
proper,  to  show  purpose  and  intent.— Cortee  v. 
State  (Tex.  Cr.  App.)  453. 

{  8.  —  Faets  In  issne  and  reloTant  to 
issues,  and  res  Kesta. 

Evidence  that  another  had  been  convicted  of 
the  burglary  is  not  adniissil>Ie  to  show  thiit  de- 
fondant  was  not  guilty.— State  v.  Yandle  (Mo.) 
532. 

In  a  prosecution  for  theft,  where  It  appear- 
ed that  defendant  had  been  prosecuted  for  se- 
duction and  had  nfterwards  married,  held  error 
to  question  his  niotlier  as  to  wlu-ther  she  knew 
the  daiiKhter,  etc.— Mercer  v.  State  (Tex.  Cr. 
.\pp.)  5ii"i5. 

In  prosecution  for  rape,  testimony  that  on  a 
Kcrtain  morning,  before  the  alieged  crime,  wit- 
ness bciird  dcrciiduiit  call  his  (defendant's) 
wife  a  "damn  pot-Kutted  bitch,"  held  inadmis- 
sible.— Ueruer  v.  State  (Tex.  Cr.  App.)  841. 


In  a  prosecution  for  aa  assault  with  intent 
to  murder  which  occurred  after  dark  in  mid- 
summer some  three  miles  from  defendant's 
house,  evidence  that  his  shirt  was  found  hang- 
ing in  his  room  the  next  morning  in  a  vret  or 
damp  condition  held  material. — Balnea  r.  State 
(Tex.  Cr.  App.)  847. 

I  Evidence  that,  either  when  called  oa  tke 
I  next  momtng  after  prosecntrix  was  shot,  or 
I  without  being  called  on,  accused  refused  with- 
out apparent  reason  to  help  witnesses  hunt 
,  for  tracks  of  the  guilty  person,  or  to  af$i»t 
them  in  searching  for  evidence,  was  inat«'iaL 
1  — Baines  v.  State  (Tex.  Cr,  App.)  847. 

§  9.     ^^  Materiality  and  eompeteaey  in 
CeneraL 

Tn  a  prosecution  for  homicide,  where  defend- 
ant claimed  that  deceased  had  raped  his  wife, 
defendant  could  not  show  that  deceased  was 
not  impotent.— Tatum  v.  State  (Tex.  O.  App.) 
663. 

A  witness,  having  testified,  on  cross-examina- 
tion, that  he  had  been  running  a  "joint"  in  the 
capacity  of  detective,  hr-ld  not  entitled  to  show 
who  employed  him  as  detective,  nor  at  whose 
instance  he  had  operated  the  "joint." — McGee 
V.  State  (Tex.  Or.  App.)  508. 

Where  a  witness  testified,  on  eroas  pramiaa- 
tlon,  that  he  had  been  running  a  "joint"  in  the 
capacity  of  detective,  held  error  to  permit  the 
state  to  prove  that  the  witness  came  to  town 
and  opeued  a  "joint"  at  the  request  of  certain 
persoBB,  to  detect  defendant  in  crime. — McOee 
V.  State  (Tex.  Cr.  App.)  562. 

On  a  prosecution  against  one  for  assanltini; 
bis  wife  with  intent  to  murder,  cross-examina- 
tion of  defendant  held  erroneous. — Hall  v.  State 
(Tex.  Cr.  App.)  783. 

i  l<k  -—  Admissions,   dMlaratiwns,  aad 
hearsay. 

On  prosecution  for  theft  of  a  horse,  wiiich 
defendant  had  taken  off  the  range  to  his  own 
premises,  where  he  exercised  ownership  over 
it,  evidence  that  he  said  the  horse  was  an 
estniy,  and  that  he  refused  to  sell  it.  was  not 
admissible.— Bennett  y.  State  (Ark.)  19H,  U14. 

Evidence  of  defendant,  on  prosecution  for 
theft  of  a  horse,  held  not  admissible,  as  being 
an  attempt  to  prove  innocence  by  his  own 
assertious.— Bennett  v.  State  (Ark.)  laS,  914. 

Testimony  as  to  a  couversation  between  a 
witness  and  deceased,  and  between  deceased 
and  another,  held  inadmissible  on  trial  for  mur- 
der.— CTommonwealth  v.  Bright  (Ky.)  604. 

Declarations  of  third  persons  that  they  had 
seen  defendants  pass  on  the  morning  of  the 
burglary  is  hearsay. — State  v.  Yandle  (Mo.)  532. 

In  a  prosecution  for  theft,  testimony,  offered 
to  show  the  owner's  want  of  consent  to  the 
taking  of  the  stolen  property,  that  witness 
testified  as  a  prosecuting  witness  on  the  exam- 
ining trial,  is  incompetent,  because  hearsav. — 
Farris  v.  State  (Tex.  Cr.  App.)  29». 

On  prosecution  for  murder,  evidence  of  state- 
ments by  defendant's  wife,  not  made  in  his 
hearing  or  presence,  held  inadmissible. — Millard 
V.  State  (Tex.  O.  App.)  300. 

Evidence  of  prior  agreement  among  members 
of  posse  as  to  what  they  should  do  held  inad- 
niissihle  aguiust  ou«  charged  with  killing  a 
member  of  the  posse. — Cortes  v.  State  (Tex. 
("r.  App.)  45;{. 

Dccl.irations  of  others  that  a  killing  was  done 
by  another  than  defendant  held  not  admissible 
for  him.— Cortez  v.  State  (Tex.  Or.  App.)  453. 

Testimony  that  defendant  could  talk  English 
held  not  objectionable  as  a  declaration  of  his. 
—Cortes  V.  State  (Tex.  Cr.  App.)  45a 

In  prosecution  for  adultery,  testimony  held  ad- 
missible  to   show   that   "Ed.    B.,"    by    which 
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name  the  woman's  bosband  was  kuown  to  de- 
fenclant,  was  tbe  same  person  as  "John  E.  B.," 
his  name  as  averred  in  tbe  indictment. — Mc- 
Daniel  v.  State  (Tex.  Cr.  App.)  549. 

In  a  i^osecDtlon  for  theft,  testimony  bj  the 
prosecuting  witness  that  he  was  employed  by 
a  third  person  for  the  purpose  of  detecting  the 
parties  suspected  of  crime  in  the  vicinity,  in- 
cluding defendant,  held  inadmissible. — Mercer 
V.  State  (Tex.  Cr.  App.)  555. 

On  a  trial  for  crime,  defendant  held  not  per- 
mitted to  prove  that  he  had  sent  money  to  cer- 
tain persons  ont  of  the  state  so  that  they  might 
attend  court  as  witnesses. — Click  y.  State  (Tex. 
Cr.  App.)  1104. 

SIX.   •^—  Aets  and  daelarattoas  of  ••&- 
■ptvatora  wad  eo-defeadaata. 

Declarations  of  one  before  conspiracy  held  ad- 
missible against  co-conspii-ator. — Hudson  v. 
Sute  (Tex.  Cr.  App.)  6«8. 

Evidence  of  acts  and  conversations  by  per- 
sons conspiring  to  commit  the  assault  held  ad- 
missible.—Teary  V.  State  (Tes.  Cr,  App.)  1106. 

{12.  —  Opinion  •▼Idenoe. 

On  a  trial  for  homicide,  certain  statements 
to  a  physician  by  deceased  held  properly  ex- 
cluded, as  being  only  matters  of  opinion  and 
corroborative  of  other  witnesses  for  accused. — 
Young  V.  State  (Ark.)  658. 

On  a  trial  for  forgery,  the  comparison  of  tbe 
signature  alleged  to  be  forged  with  a  genuine 
signature  on  an  Instrument  is  inadmissible, 
where  profert  of  the  latter  instrument  was  net 
made  for  comparison. — Whittle  v.  State  (Tex. 
Cr.  App.)  771. 

Where  defendant,  on  trial  for  forging  an  In- 
dorsement of  a  note,  alleged  that  the  prosecu- 
trix made  the  indorsement,  held  error  to  permit 
the  prosecutrix  to  sign  her  name  before  the 
jury,  and  present  snch  signature  in  connection 
with  signature  claimed  to  be  forged.— Whittle 
V.  State  (Tex.  Or.  App.)  771, 

Witnesses  may  testify  that  footprints  ob- 
served abont  the  scene  of  the  assault  with  in- 
tent to  mnrder  appeared  to  be  the  same  as  de- 
fendant's, though  no  measurement  thereof  was 
made.— Baines  v.  State  (Tex.  Cr.  App.)  S47. 

The  testimony  of  a  witness  in  identification 
of  a  piece  of  paper  exhibited  to  him  in  a  prose- 
cution of  a  defendant  for  shooting  his  sister- 
in-law  held  competent.— Baines  v.  State  ("Tex. 
Cr,  App.)  847. 

{13.   — —  Oonfesslona. 

Confessions  of  boy  accused  of  rape  held  ad- 
missible.—State  ▼.  Armstrong  (Mo.)  861. 

To  make  confession  admissible,  witness  must 
understand  the  language  in  which  it  was  given. 
-Oortez  V.  State  (Tex.  Cr.  App.)  453. 

An  officer's  warning  held  adequate  to  author- 
ize the  admission  of  a  declaration  made  there- 
upMi  by  the  accused.— Baines  v.  State  (Tex. 
Cr.  App.)  847. 

i  14.   Tine  of  trial  and  oontinnanoe. 

Defendant  held  entitled  to  continuance  be- 
cause of  al>sence  of  material  witness,  summon- 
ed by  state,  but  absent  because  of  sickness. — 
Cortez  V.  State  (Tex.  Cr.  App.)  453. 

Where  defendant  has  shown  an  utter  lack  of 
diligence  to  procure  absent  witnestieH,  it  is  not 
error  to  refuse  his  application  for  continuance. 
-Corley  v.  State  (Tex.  Cr.  App.)  453. 

,Ia  prosecution  tor  homicide,  denial  of  con- 
tinuance for  absent  witnesses  held  error, — 
Jemison  v.  State  (Tex.  Cr.  App.)  842. 

il6.  TrlAL 

An  objection  to  all  the  testimony  of  a  wit* 
if-fs  on  tbe  ground  of  hearsay  held  too  gen- 
eral.-Click  v.  State  (Tex.  Cr.  App.)  1104. 


The  inadmissibility,  in  a  prosecution  for  as- 
sault, of  eridence  of  a  fight  between  other  per- 
sons, is  not  raised  by  an  objection  that  such 
evidence  is  hearsay  or  irrelevant. — Yeary  v. 
State  (Tex.  Cr.  App.)  1106. 

8  16.   —  Reception  of  eridence. 

Refusal  of  evidence  held  not  prejudicial  error, 
in  view  of  the  manner  in  which  the  testimony 
was  attempted  to  be  introdnced. — Bums  v. 
State  (Tex.  Cr.  App.)  303. 

WTiere  a  witness  for  the  state  testified  that 
he  had  been  convicted  of  horse  theft,  a  certi- 
fied copy  of  his  pardon,  and  his  testimony  to 
the  eitect  that  he  bad  been  pardoned,  held  not 
open  to  objection  of  being  irrelevant  and  im- 
material.—Wines  V.  State  (Tex,  Cr.  App.)  788. 

Where  certain  testimony  was  introduced 
merely  for  the  purpose  of  impeaching  defend- 
ant's witness,  held  not  necessary  to  limit  it  to 
such  purpose.- Duffy  v.  State  (Tex.  Cr.  App.) 
844. 

In  a  prosecution  for  assault  with  intent  to 
kill,  it  was  competent  to  show  that  the  ground 
near  where  the  assault  occurred  appeared  next 
morning  to  have  been  disturbed,  without  first 
identifying  the  tracks  as  defendant's. — Baines 
V.  State  (Tex.  Cr.  App.)  847.  • 

The  state  cannot  introduce  in  evidence  the 
deposition  of  a  witness.— Garsa  t.  State  (Tex. 
Cr.  App.)  1098. 


J  17. 


knd     eondnct     of 


—  Argnmcnta 
eonnsel. 

The  attorney  for  the  prosecution,  in  stating 
his  case  after  reading  the  indictment,  need  not 
state  in  detail  the  character  of  the  charge  or 
the  evidence  to  be  introduced. — Hinkle  r.  (jk>m- 
monwealth  (Ky.)  810. 

Where  the  county  attorney  read  to  the  jury 
the  indictment  and  the  indorsements  thereon, 
whereupon  the  attorney  for  the  commonwealth 
said  to  the  jury  the  indictment  was  his  state- 
ment, no  furtiier  statement  to  the  jury  was 
necessary. — Hinkle  v.  Commonwealth  (Ky.) 
1020. 

An  allusion  to  a  former  conviction  in  viola- 
tion of  Code  Cr.  Proc.  art.  82.3,  hOd  not  to 
constitute  reversible  error,  if  unintentional  and 
accidental,  and  made  for  no  ulterior  purpose. 
—Raines  v.  State  (Tex.  Cr.  App.)  847. 

Error  by  the  prosecuting  attorney,  in  a  prose- 
cution for  aggravated  assault,  in  commenting 
to  the  jurv  on  defendant's  failure  to  testify, 
Is  not  rendered  harmless  by  the  action  of  the 
court  in  rebulving  the  attorney  and  instructing 
the  jury  to  disregard  the  Improper  statements. 
—Good  V.  State  (Tex,  Cr.  App.)  1099. 

118.  —  FroTinee    of    eomrt    »nd   Jwry 
in  general. 

Whether  confession  was  voluntary  held  for 
jury.— Cortes  v.  State  (Tex.  Or.  App.)  453. 

Charge  held  to  be  on  the  weight  of  evidence.— 
Hudson  V.  State  (Tex.  Cr.  App.)  668. 

An  instruction,  in  a  prosecution  for  cattle 
theft,  as  to  the  consideration  of  certain  evi- 
dence, held  an  instruction  on  the  weight  of  the 
evidence,  and  erroneous. — Wallace  v.  State 
(Tex.  Cr.  App.)   1102. 

An  instniction  in  a  criminal  case  as  to  the 
eifect  to  be  given  defendant's  admissions  held 
au  instruction  on  the  evidence,  and  erroneous. 
—Wallace  v.  State  (Tex.  Cr.  App.)  1-102. 

S  19.  —  Neoesslty,  requisites,  and  anf- 
fleiency   of  inatmctlons. 

It  is  error,  in  instructing  the  jury  In  a 
criminal  case,  not  to  require  them  to  believe 
"beyond  a  reasonable  doubt"  the  existence  of 
the  facts  necessary  to  constitute  guilt. — Ison  v. 
Commonwealth  (Ky.)  184.g,,ed  by  GOOglC 
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As  only  one  acoomiilicc  tostified,  it  was  suffi- 
cient to  instruct  the  jury  that  accused  coald 
not  he  convicted  on  the  testimony  of  an  ac- 
complice, without  adding  the  words  "or  accom- 
plices."—Tontz  r.  Commonwealth  (Ky.)  383. 

The  failure  to  rive  an  instruction  as  to  the 
effect  of  an  alibi  held  erroneous. — State  v.  Kop- 
lan  (Mo.)  9C7. 

It  is  not  error  to  refuse  n  request  to  charge 
on  an  issue  not  raised  by  the  evidence. — Terry 
V.  State  (Tex.  Or.  App.)  451. 

Error  in  allowinK  state  to  prove  that  its  wit- 
ness opened  a  "joint,"  at  the  instance  of  cer- 
tain persons,  to  detect  defendant  in  crime,  held 
not  cured  by  Instructions. — McGee  v.  State 
(Tex.  Or.  App.)  602. 

A  charge  in  a  prosecution  for  murder  held 
erroneous,  because  without  foundntion  in  the 
evidence.— Allen  v.  State  (Tex.  Cr.  App.)  671. 

On  a  prosecntion  for  an  assault  upon  a  wife 
with  intent  to  murder,  evidence  held  not  to  aa- 
thorize  an  instruction  based  upon  the  hypothe- 
sis thut  her  father  had  forbidden  him  to  come 
on  his  premises.- Hall  v.  State  (Tex.  Cr.  App.) 
788. 

An  instruction  attempting  to  exclude  certain 
evidence  which  had  been  admitted  held  errone- 
ous, as  not  indicating  suOlciently  the  evidence 
to  be  excluded.— Hall  v.  State  (Tex.  Cr.  App.) 
783. 

A  paragraph  of  a  charge  held  not  erroneous, 
because  omitting  reference  to  reasonable  doubt, 
where  the  jury  were  fully  Instructed  as  to  such 
issue  in  other  parts  of  the  charge. — Ramirez  T. 
State  (Tex.  Cr.  App.)  1101. 

Charge  as  to  circumstantial  evidence,  that 
the  jury  must  believe  accused  committed  the 
offense,  is  not  erroneous  because  of  omitting 
the  words  "and  no  other  person." — Ramirez  t. 
State  (Tex.  Cr.  App.)  11()1. 

Where  there  is  no  direct  evidence  of  the  tak- 
ing In  a  prosecution  for  cattle  theft,  but  pos- 
session is  relied  on  as  proof  thereof,  an  instruc- 
tion as  to  circumstantial  evidence  should  he 
given.— Wallace  v.  State  (Tex.  Cr.  App.)  1102. 

i  20.  —  Reaneats    for    Inatraetlons. 

Failure  to  instruct  on  motive  is  not  error; 
there  boini;  no  request  therefor,  and  defendant 
not  having  requested  the  court  to  instruct  on 
all  the  law  of  the  case. — State  T.  Melvin  (Mo.) 
534. 

A  requested  instruction  is  properly  refused, 
where  covered  by  one  already  given  of  the 
court's  own  motion. — State  v,  Armstrong  (Mo.) 
961. 

Where  the  charge  given  is  correct,  and  cov- 
ers defendant's  defense  as  presipnted  in  his  tes- 
timony, it  is  not  error  to  refuse  to  give  an  un- 
necessary special  charge  requested  by  him. — Cor- 
ley  V.  State  (Tex.  Or.  App.)  453. 

gSl.  —  Objections   to   instrootioiia   or 
refusal   thereof,   and   ezeeptloas. 

The  giving  of  an  instmction  like  one  asked 
for  by  defendant  cannot  be  complained  of  by 
him.— State  v.  Melvin  (Mo.)  .5.34. 

An  ol)j<'<'tion.  in  a  motion  for  a  new  trial, 
that  the  court  erred  in  its  charge,  held  too  gen- 
eral to  be  considered.— Uearue  v.  State  (Tex. 
Cr.  App.)  773. 

S  22.  -^  Ovstody,    oondnot,   and   delib- 
erations  of  Jnry. 

Under  Rev.  St.  1899.  8  2029.  special  oath 
need  not  be  adroinistereti  otllcer  at  the  time  of 
placing  the  jury  in  his  charge. — State  v.  Arm- 
strong (Mo.)  961. 

A  verdict  fixing  a  fine  and  imprisonment,  in 
pursuance  of  an  agreement  to  add  the  amount 
and  length  of  time  fixed  by  each  juror  and 


divide  the  sum  by  the  nomber  of  Jnrors,  hrM 
improper.— Good  v.  State  (Tex.  Cr.  App.)  l-JliT'. 

{23.  Verdlet. 

A  general  verdict  of  guilty  nnder  an  indii?t- 
ment  containing  two  distinct  phases  of  tb*'  of- 
fense of  abusive  language  held  sufficient,  where 
the  evidence  will  sustain  either  allegation.— 
Wilborne  v.  State  (Tex.  Cr.  App.)  559. 

The  court  on  appeal  will  not  quash  an  in<iict- 
ment,  though  containing  defective  counts.  wh,^r: 
one  count  is  sufficient  and  the  verdict  i.s  cu- 
eral;  there  being  no  statement  of  facts,  and  no 
motion  to  quash  having  been  made  in  limiae. — 
.McKinney  v.  State  (Tex.  Cr.  App.)  768. 

A  verdict  finding  several  defendants  guilty 
and  assessing  their  punishment  is  a  separat'- 
verdict  as  to  each.— Garza  v.  State  (Tex.  Cr. 
App.)    1098. 

{ 24.   Motions  for  new  trial  and  la  ar- 
rest. 

Defendant's  motion  for  a  new  trial  for  n->w- 
ly-discovered  evidence,  not  supported  by  atlia  - 
vit,  held  properly  denied. — State  v.  Flut<h-:- 
(Mo.)  429. 

A  motion  for  a  new  trial  for  newly-discoverod 
evidence,  after  defendant  had  changed  his  plea 
from  not  guilty  to  guilty,  held  properly  refused. 
— Boyce  v.  State  (Tex.  Cr.  App.)  568. 

1 26.   Appeal  and  error,  and  oertloraxi. 

Under  Act  March  18,  1899,  certiorari  hrH 
not  to  lie  to  quash  mayor's  court  judgment  «f 
conviction  because  of  irregularities  in  the  triaL 
—Town  of  Salem  t.  CoUey  (Ark.)  195. 

Under  Code  Cr.  Froc.  art.  880,  an  appeal  wiH 

be  dismissed,  where  the  appellant  has  not  en- 
tered into  a  recognizance  and  is  allowed  to  ex- 
ercise his  own  pleasure  as  to  going  to  jail. — 
Wnlton  V.  State  (Tex.  Cr.  App.)  546. 

Until  the  sentence  in  a  criminal  case  has 
been  properly  passed  and  entered  ou  the  min- 
utes of  the  court  below,  an  appeal  will  not  lie. 
—Jones  V.  State  CCex.  Cr.  App.)  559. 

A  variance  between  the  language  of  the'  ap- 
pellate court  and  that  of  the  record  in  an  ap- 
peal held  not  sufficient  to  justify  a  rehearing.— 
Boyce  v.  State  (Tex.  Cr.  App.)  568. 

i  }  26.  ^—  Presentation  and  reserratlon 
In  lower  court  of  cronads  of 
review. 

There  can  be  no  reversal  for  a  failore  to 
read  the  indictment  to  the  jury,  unless  it  is 
assigned  as  a  ground  for  new  trial. — Ison  v. 
Commonwealth  (Ky.)  184. 

I  Where  defendant  moved  the  court  to  instruct 
I  the  jury  to  find  him  not  guilty,  and  the  instnic- 
!  tions  and  verdict  show  that  he  was  tried  upon 
^  a  plea  of  not  guilty,  there  can  be  no  reversal 
I  because  the  record  fails  to  show  the  nature  of 
I  his  plea.— Qriffin  T.  Commonwealth  (Ey.)  740. 

I  If  evidence  is  admissible  for  any  purpose,  ob- 
jection merely  that  it  is  incompetent,  irrelevant, 
and   immaterial   will   not   allow   review   of   its 

'  admission.— State  v.  Tandle  (Mo.)  532. 

Remarks  of  counsel  in  arguing  case  to  jury 
held  not  ground  for  new  trial,  where  no  ex- 
ception was  taken. — State  v.  Armstrong  (Mo.l 
901. 


Where  no  exception  Is  taken  to  the  refusal 
to  give  an  instruction  to  acquit,  the  questions 
presented  thereby  will  not  be  considered  on 
appeal.— State  v.  Eoplan  (Mo.)  967. 

An  objection  to  secondary  evidence  of  a  bill 
of  sale  held  to  have  been  waived. — Clements  v. 
State  (Tex.  Cr.  App.)  301. 

TTnder  Code  Cr.  Proc.  art.  723,  certain  alleged 
erroi-s  of  the  court  held  not  reviewable,  because 
not  excmted  to.— Youns  ^.  State  (Tex.  Cr. 
App.)  56(.  MgitizedBy  V 
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An  objection  that  the  county  attorney  acted 
unfairly  in  his  opening:  speech  cannot  be  con- 
sidered, in  the  absence  of  a  bill  of  exceptions 
thereto.— Nelson  v.  State  (Tex.  Or.  App.)  775. 

A  bill  of  exceptions  which  merely  charges 
that  certain  eridence  is  immaterial  is  insuffi- 
cient to  authorize  a  consideration  of  the  evi- 
dence.—Teary  V.  State  (Tex.  Cr.  App.)  1100. 

{ 27.  — '  ProoeedliiKB    for    trutkuter    of 
eamae,   and   effeot   thereof. 

T7nder  Ck>de  (jr.  Proc.  art.  887,  an  appeal  from 
conviction  of  a  misdemeanor  will  be  dismissed, 
where  the  recognizance  misstates  the  amount 
of  the  fine  assessed. — ^Driggs  v.  State  (Tex.  Cr. 
App.)  546. 

A  recognizance  which  does  not  state  the 
amount  of  punishment  assessed  is  defective. — 
Suudifer  t.  State  (Tex.  O.  App.)  650. 

A  recognizance  which  is  joint,  and  not  sev- 
eral, is  defective.— Standlfer  v.  State  (Tex. 
Cr.  App.)  550. 

A  recognizance  on  appeal,  which  fails  to  state 
the  punishment  Imposed  on  appellant,  as  re- 
quired by  Code  Cr.  Proc.  art.  88?,  is  fatally  de- 
fective and  ground  for  dismissal. — Tinkle  v. 
State  (Tex.  Ct.  App.)  665. 

Under  CV>de  Cr.  Proc.  art.  887,  an  appeal  in 
which  the  recojtnizance  does  not  state  the 
amount  of  punishment  will  be  dismissed. — 
Wnldrip  V.  State  (Tex.  Cr.  App.)  555. 

That  a  recognizance  on  appeal  from  a  convic- 
tion of  misdemeanor  fails  to  state  the  punish- 
ment imposed  held  ground  for  dismissal.— Crow- 
ley V.  State  (Te.x.  Cr.  App.)  559. 

A  recognizance  on  appeal  from  a  conviction 
of  misdemeanor,  which  fails  to  require  appel- 
lant to  appear  before  the  court  and  "to  abide 
the  judgment  of  the  court  of  criminal  appeals," 
held  fatally  defective.— Harkey  v.  State  (Tex. 
Cr.  App.)  o5Q. 

!  28.   —  Beoord   mad    prooeedlncs    not 
la  record. 

Under  Cr.  Code  Prac.  !  336,  the  60  days  al- 
lowed for  filing  transcript  of  record  in  the 
clerk's  office  of  the  court  of  appeals  in  a  felony 
case  runs  from  the  date  of  the  judgment,  and 
not  from  the  date  of  the  filing  of  the  bill  of  ex- 
ceptions, unless  the  time  for  filing  bill  of  ex- 
ceptions is  extended  to  a  subsequent  term. — 
Gray  v.  Commonwealth  (Ky.)  387, 

Bill  of  exceptions  held  not  sufficiently  identi- 
fied, and  that  the  evidence  would  not  be  consid- 
ered.—State  V.  Baty  (Mo.)  428. 

Whore  the  time  for  filing  a  bill  of  exceptions 
is  extended  "up  to"  June  28th.  a  bill  on  that 
day  is  in  time.— State  v.  Flutcher  (Mo.)  429. 

Where  the  record  shows  that  the  term  at 
which  defendant  was  convicted  adjourned  Octo- 
ber 24.  1901.  and  the  statement  of  facts  was 
filed  Xovember  4,  1901.  so  that  the  10  days 
tUnwed  had  expired  on  Xovember  3d,  the  state- 
ment will  be  stricken  on  motion. — Millard  v. 
State  (Tex.  Cr.  App.)  300. 

Where  the  record  does  not  contain  a  state- 
ment of  facts  or  bill  of  exceptions,  neither  the 
evidence  nor  charge  of  the  court  will  be  review- 
ed on  appeal.— Thorn  v.  State  (Tex.  Cr.  App.) 
300. 

Grounds  of  motion  for  a  new  trial  relating 
to  admission  of  testimony  cannot  be  considered, 
where  no  bill  of  exceptions  is  reserved. — Bums 
T.  Sute  (Tex.  Cr.  App.)  303. 

Where  the  charge  was  oral,  and  not  contained 
in  the  record,  alleged  error  in  the  refusal  of  a 
regnested  special  charge  cannot  be  considered. 
-Hays  V.  State  (Tex.  Cr.  App.)  648. 

A  record  of  an  appeal  in  a  criminal  case, 
A'hich  does  not  contain  a  notice  to  the  t^al 
court  of  the  appeal,  held  defective. — McArtbor 
T.  State  (Tex.  Cr.  App.)  555. 


Where,  on  appeal  from  a  conviction,  the 
statement  of  facts  is  not  approved  by  the  pre- 
siding judge,  it  cannot  be  considered. — Young 
V.  State  (Tex.  Cr.  App.)  507. 

Bills  of  exception,  not  approved  by  the  pre- 
siding judge,  cannot  be  considered  on  appeal. — 
Gerstenkorn  v.  State  (Tex.  O.  App.)  568. 

Where  a  bill  of  exceptions  to  certain  matter 
is  disapproved  by  the  trial  judge,  and  appel- 
lant fails  to  prepare  and  present  a  bill  sup- 
ported by  bystanders,  the  matter  complained 
of  will  not  be  considered.— Nelson  v.  State 
(Tex.  Cr.  App.)  776. 

The  court,  on  appeal  in  a  criminal  caae, 
where  there  is  no  bul  of  exceptions  or  state- 
ment of  facts,  will  not  consider  a  motion  for 
a  new  trial  based  on  questions  relating  to  the 
sufficiency  and  admissibility  of  the  evidence.— 
Esaer  v.  State  (Tex.  Cr.  App.)  776. 

Bills  of  exceptions  to  the  admission  of  tes- 
timony that  a  prosecutrix  twice  testified  be- 
fore the  grand  jury  cannot  be  revised,  when 
they  do  not  show  what  her  testimony  was. — 
Baines  v.  State  (Tex.  Cr.  App.)  847. 

The  court  on  appeal  will  not  consider  the 
propriety  of  the  remarks  of  the  district  attor- 
ney, where  such  remarks  are  not  verified  by  bill 
of  exceptions.— Garza  v.  State  (Tex.  Cr.  App.) 
1098. 

The  record  and  showing  on  an  appeal  in  a 
criminal  case  held  sufficient  to  show  that  the 
prosecuting  attorney  was  guilty  of  improper 
argument.— Good  v.  State  (Tex.  Cr.  App.)  1099. 

|S9.   Review. 

There  can  be  no  reversal  on  the  evidence  in 
a  criminal  case,  if  there  is  any  evidence  tend- 
ing to  show  guilt. — I^on  v.  Commonwealth 
(Ky.)  184. 

The  failure  of  a  bill  of  exceptions  to  state 
that  the  indictment  was  read  to  the  jury 
does  not  authorize  the  assumption  that  it  was 
not  read. — ^Ison  v.  Commonwealth  (Ky.)  184. 

The  fact  that  the  commonwealth's  attorney 
in  his  argument  made  reference  to  the  guilt 
of  one  who  was  not  on  trial  was  not  prejudicial 
to  accused.— Yontz  v.  Commonwealth  (Ky.)  HSH. 

A  judgment  of  conviction  cannot  be  reversed 
for  insufficiency  of  the  evidence,  where  there 
is  any  tending  to  show  guilt.— Hinkle  v.  Com- 
monwealth (Ky.)  816. 

Where  the  record  of  a  court  of  general  juris- 
diction la  silent  about  a  matter  necessary  to 
confer  jurisdiction,  the  existence  of  such  mat- 
ter, nothing  appearing  to  the  contrary,  will  be 
presumed.— State  v.  Baty  (Mo.)  428. 

Record  held  sufficient,  though  not  showing  ad- 
journment to  a  certain  day;  it  being  presumed 
that  the  want  of  the  entry  was  the  fault  of  the 
clerk.— State  v.  Baty  (Mo.)  428. 

WTiere  no  statement  of  facts  was  in  the  rec- 
ord, the  appellate  court  cannot  say  that  an  er- 
ror in  the  admission  of  evidence  was  prejadi- 
cial.— Millard  v.  State  (Tex.  Cr.  App.)  SUM. 

Error  in  refusing  evidence  that  a  state's  wit- 
ness was  in  jail  at  a  certain  time  held  harmless. 
—Burns  v.  State  (Tex.  Cr.  App.)  303. 

Where,  on  the  trial  of  a  criminal  case,  the 
court  read  a  special  charge  requested  by  de- 
fendant to  the  jury,  and  stated  to  them  that  it 
was  given  as  the  law  applicable  to  the  case, 
the  omission  of  the  judge  to  sigu  such  charge  is 
not  reversible  error.— Terry  v.  State  (Tex.  Or. 
App.)  451. 

Testimony  admitted  in  prosecution  for  adul- 
tery held  not  prejudicial  to  defendant,  even  If 
erroneously  received. — McDaniel  t.  State  (Tex. 
Cr.  App.)  Md. 

Certain  letters,  introduced  tor  impeaching 
purposes,  held  properly  admitted. — Wilhelm  v. 
State  (Tex.  Cr.  App.)  667.  ^  -  . 
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On  proseoution  for  arson,  certain  CTid<»nco 
M4  admissible  on  the  question  of  motive.— Wil- 
helm  V.  State  (Tex.  Or.  App)  5«7. 

Omission  by  court  of  the  word  "and"  in  quot- 
ing count  of  information  held  immaterial. — Nel- 
son T.  State  (Tex.  Cr.  App.)  775. 

Error  in  admitting  a  certificate  of  the  cleric 
of  the  district  court  for  the  purpose  of  amend- 
ing  trnnacript  of  an  indictment  held  harmless, 
where  the  alleged  defect  in  the  transcript  did 
not  vitiate  the  indictment. — Roller  v.  State 
'Tex.  Cr.  App.)  777. 

The  impeachment  of  a  witness  on  an  imma- 
terial matter  in  a  criminal  case  is  not  harm- 
less error.— OoUina  v.  State  (Tex.  Cr.  App.)  840. 

TTnder  Code  Cr.  Proc.  art.  723.  as  amended 
March  12.  IROT.  error  in  stating  the  punish- 
ment for  cattle  theft  is  not  ground  for  reversal, 
when  the  minimnm  penalty  was  imposed.— 
Ramire?!  v.   State  (Tex.  Cr.  App.)  1101. 

}  30.   Punialuiieiit     and      prevenilon      of 
crlaie. 

The  statute  authorizing  a  jail  sentence  of  not 
less  than  one  month  for  aggravated  assanlt 
does  not  mean  a  caleudar  month. — Yeary  r. 
Ptnte  (Tex.  Cr.  App.)  1106. 

CROPS. 

Renting  on  shares,  se«  "I^nndlord  and  Tenant," 
I  5. 

Rights  and  liabilities  between  vendor  and  pur- 
chaser of  land,  see  "Vendor  and  Purchaser," 
§4. 

CROSS  COMPUUNT. 

See  "Pleading,"  |  8. 

CROSS-EXAMINATION. 

See  "Witnesses,"  |  8. 

CURTESY. 

See  "Dower." 

Wliere  no  child  bad  been  bom  of  a  marriage 
when  act  of  March  15,  1804,  regulating  the 
property  rights  of  husband  and  wife  toolc  ef- 
fect, the  husband  had  no  vested  right  to  wi 
estate  by  curtesy,  and  tluit  statute  is  valid  as 
to  liim  to  the  extent  that  it  abolishes  snch 
right,  though  a  child  was  thereafter  'born  of 
the  marriage.— Phillips  v.  Farley  (Ky.)  1006. 

CUSTODY. 

Of  child,  see  "Divorce."  {  2. 

Of  jury,  see  "Oiminal  Law,"  {  22;    "Trial,"  { 

CUSTOMS  AND  USAGES. 

In  construing  written  instruments,  evidence 
is  competent  'n-nich  places  the  court  in  the  posi- 
tion of  the  parties  at  the  time  the  contract  was 
made. — Buckwalter  v.  Hutcherson  (Ky.)  602. 

DAMAGES. 

Oompensation  tor  property  taken  for  puUic  nse, 

see  "Kmiiient  Domain,"  K  1. 
Opinion  evidence  ns  to  damages,  see  "Evidence," 

«  11. 

iDomoffM  for  portiotUor  inJurUa. 
See  "Assault  and  Battery,"  §  1;    "Death,"  f  2; 

"Prand."  f  2;   "Nnisanoe,"  i  1. 
Brench  by  buyer  of  contract  for  sale  of  goods, 

see  "Sales,"   $  6. 
Caused  by  servant,  see  "Master  and  Servant," 

i  10. 


From  stock,  see  "Animals." 

Infringement  of  ferry  franchise,  see  "WtrAmT 
8  1. 

Obstruction  of  passway  over  railroad,  see  "Kail- 
roads,"  i  1. 

Personal  mjuries  caused  by  operation  of  rail- 
road, see  "Railroads,"  g  6. 

To  employes,  see  "Master  and  Servant,"  {  9. 

To  goods  in  course  of  transportation,  see  "Ctr- 
riers,"  {  2. 

To  p.issengier.  see  "Carriers,"  §{  4-7. 

Wrongful  ejection  of  passenger,  see  "Uarrien," 
8  7. 

Recaoerv  in  partlcuUtr  cKtfons  or  proeeeOint^. 
See  "Trespass,"  §  2;       "Trespass  to  Tiy  Title," 
»8. 

8    1.    EzeaiplAry  dunaces. 

Punitive  damages  may  be  awarded  against  i 
corporation  for  an  injury  resulting  from  the 
gross  negligence  of  its  servants.— ^Ihesapealw 
&  O.  Ry.  Co.  V.  Dodge  (Ky.)  606. 

f  C    Measnre  of  damages. 

Measure  of  damages,  in  an  action  by  an  ti- 
niinistrator  to  recover  damages  for  eaosing  tin 
death  of  his  intestate,  determined.— Smith'i 
Adm'x  V.  Middleton  (Ky.)  388. 

Measnre  of  damages  stated  for  breach  of  i 
contract  authorising  plaintiffs  to  sell  defendant's 
land. — McLane  v.  Maurer  (Tex.  Civ.  App.)  SSS. 

Where,  in  an  action  for  breach  of  a  contnct 
authorizing  plaintiffs  to  sell  defendant's  lands, 
n  large  quantity  of  the  land  had  been  sold  Iv 
them,  and  there  was  no  testimony  that  the  re- 
maining lands  would  have  been  sold  for  a  high- 
er average  price,  the  damages  should  not  be 
based  on  an  estimate  higher  than  sncb  average. 
— McLane  v.  Manrer  (Tex.  Civ.  App.)  683. 

{  8.    X>adeanat«  and  ezoeasiTe  daaaget. 

Verdict  for  S825  for  personal  injuries  will 
not  be  set  aside  as  excessive. — ChesapealEe  & 
O.  Ry.  Co,  V.  Dodge  (Ky.)  606. 

A  verdict  for  $1.S,0(X)  for  the  loss  of  as  xrm 
by  plaintiff,  who  was  34  years  of  age  and  earn- 
ing $1  a  day,  is  excessive.— Louisville  &  N.  B. 
(3a  V.  Lowe  (Ky.)  736. 

Evidence  in  an  action  for  personal  injnrid 
to  an  adnlt  laboring  man  hrld  to  sustain  t 
verdict  for  ?5.000.— Pauck  v.  St.  Louis  Dreseed 
Beef  &  Provision  Co.   Qio.)  lOTO. 

Where  plaintiff,  a  boy  of  10  years.  w«s  so 
injured  while  at  work  in  defendant's  factoiy 
ns  to  necessitate  the  amputation  of  his  right 
arm,  a  verdict  of  $2,875  was  not  excessive- 
American  Lead  Pencil  Go.  v.  Davis  (Tean.) 
1129. 

Damages  awarded  for  personal  iajnries  Mi 
warranted.- Texas  &  P.  Ry.  Co.  v.  Crockett 
(Tex.  Civ.  App.)  114. 

Verdict  showing  that  it  was  based  od  the 
sapposition  that  the  result  of  injury  would  be 
permanent,  where  the  only  evidence  of  per- 
manency left  it  in  aerious  doubt,  reduced.— 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Gray  (Tex. 
Civ.  App.)  229. 

Where  a  railroad  engineer,  41  years  of  agt 
earning  from  $135  to  $150  a  month,  was  a> 
injured  that  one  of  his  legs  is,  and  perhaps 
will  remain,  practically  useless,  a  greater 
amount  than  $16,000  for  such  injury  is  ei- 
cesaive.  "San  Antonio  &  A.  P.  By.  Oo.  ▼•  Con- 
nell  (Tex.  Civ.  App.)  246. 

On  an  issne  as  to  the  value  of  jmprovemests 
removed  from  land,  a  verdict  tor  S^S6  held  not 
excessive. — Smith  v.  Frio  County  (Tex.  Cit. 
App.)  711. 

A  verdict  of  $13,500  for  injuries  received  by 
au  eugineei-  in  a  collision  held  not  excessive.— 
St.  liouis  S.  W.  Ry.  Co.  v.  Kelton  (Tex.  Civ. 
App.)  887.  f  -  I 
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I  4.    Pleadl>K,  eTidBsee,  «iid  aasaumeat. 

Where  the  court,  upon  motion  of  defendant, 
appointed  tivo  jphysiciaDa  to  examine  plaintiff 
as  to  his  injuries,  but  defendant,  before  any 
examination,  withdrew  its  motion,  it  was  er- 
ror to  permit  the  pbjeicians  thus  appointed  to 
testifj-,  over  defendant's  protest,  as  to  an  ex- 
nmination  miidc  after  tbe  motion  was  with- 
drawn,—South  CoTiDgton  &  C.  St.  Ky.  Co.  t. 
Stixjh  (Ky.)  177. 

The  allegation  of  specific  personal  injuries, 
followed  by  tbe  allegntion  that  plaintiff  was 
"otherwise  greatly  hurt  and  wounded,"  does 
not  authorize  proof  of  injuries  other  than  tboee 
specifically  alleged.— Chesapeake  &  N.  Ry.  ▼. 
Hanmer  (Ky.)  375. 

Where  plaintiff  bed  been  fully  examined  by 
fire  surgeons  of  defendant  at  different  tim^s, 
and  there  was  little  conflict  in  their  evidence, 
there  was  no  substantial  error  in  oyerrolinff  db- 
fendaut's  motion  for  a  personal  examination 
at  the  time  o<  the  trial.— IiouiariUe  &  N.  B. 
Co.  V.  McClain  (Ky.)  391. 

Eridenee  as  to  doctors'  bills  paid  by  plain- 
tiff was  not  admissible,  in  the  absence  of  any 
alleeation  ot  any  mich  special  damages  in  the 
petition. — lUioois  Cent.  R.  Co.  t.  Hanberry 
(Ky.)  417. 

Kvidence  in  an  action  for  personal  injuries 
held  inadmissible  on  tbe  question  of  earning 
capacity.— Houston  &  T.  C.  R.  Co.  v.  Gee 
(Tex.  Civ.  App.)  78. 

Where  a  trial  court  is  of  opinion  that  a  ver- 
dict is  excessive,  it  may  require  a  reduction 
thereof. — San  ^ntonio  &  A.  P.  Ry.  Co.  T. 
Connell  (Tex-TCiv.  App.)  246. 

In  an  action  for  breach  of  a  contract  author- 
izing plaintiEfe  to  sell  defendant's  lands,  it  was 
competent  to  examine  witnesses  as  to  the  de- 
mand for  SQch  lands,  and  applications  to  pur- 
chase and  offers  therefor  made,  and  the  prob- 
able cost  of  selling  the  remaining  lands. — Mc- 
Lane  v.  Maurer  (Tex.  Civ.  App.)  G93. 

In  an  action  for  brescli  of  a  contract  by  which 
plaintiffs  were  anthorized  to  sell  defendant's 
lands,  and  to  have  one-half  of  the  price  received 
in  excess  of  a  certain  sum,  an  allegation  of 
what  they  would  have  realized  from  the  sale 
forms  a  suflicient  basis  for  the  recovery  of  dam- 
ages.— McLane  v.  Maurer  (Tex.  Civ.  App.)  693. 

In  an  action  for  personal  injuries,  held  error 
to  refuse  to  charge  that  plaintiff  could  not  re- 
cover for  suffering  which  he  could  have  pre- 
vented by  reasonable  care,  nor  for  a  bone  felon 
on  his  other  hand,  not  bruised  at  the  time  of 
the  accident— St.  Louis  S.  W.  Ry.  Co.  of  Tex- 
as V.  Ball  (Tex.  Civ.  App.)  879. 

In  an  action  for  injuries  to  a  physician,  «vl- 
dence  of  a  physician  of  another  place  to  the 

amount  of  his  own  obstetrical  business  held  in- 
sdniissible.— St.  Louis  S.  W.  Ry.  Co.  of  Texas 
V.  Bali  (Tex.  Civ.  App.)  879. 

In  an  action  for  injnries,  an  averment  that 
plaintitTs  leg  was  crushed  and  dislocated  was 
snfflcient  to  admit  evidence  of  an  iujary  to  his 
hip.— St.  Louis  S.  W.  Ry.  Co.  v.  Kelton  (Tex. 
Civ.  App.)  S87. 

In  an  action  for  injuries,  a  general  allega- 
tion that  plaintiff  was  caught  and  crushed  in 
a  wreck,  etc..  was  sufficient,  in  the  absence  of 
objection,  to  admit  evidence  of  a  particular  in- 
jury which  was  not  included  iu  the  statement 
of  particular  injuries  following  the  general  al- 
legation.—St.  Louis  S.  W.  Ry.  Co.  r.  Kelton 
(Tex.  Civ.  App.)  887. 

DEATH. 

By  wrongful  act  of  carrier,  see  "Carriers,"  H 

4-7. 
Otnsed  in  c^oation  «>f  railroad,  see  "Railroads," 

15. 


Liability  of  master  for  wrongful  death  of  serv- 
ant, see  "Master  and  Servant,"  §  2. 

Measure  of  damages  for  injuries  causing  death, 
see  "Damages,"  §  2. 

Of  grantor  in  trust  deed  as  revocation  of  power 
of  sale,  see  "Mortgages,"  {  4. 

Of  party  to  action  ground  for  abatement,  se* 
".Abatement  and  Revival,"  §  L 

Pending  appeal,  see  "Appeal  and  Error."  {  7. 

Suspension  of  running  of  statute  of  limitation, 
see  "Limitation  of  Actions,"  S  2. 

I   I.    EvtdeBoe  of  destk  and  of  snrrlT* 
orahlp. 

Where  the  question  was  whether  the  benefi- 
ciary in  a  life  policy  had  survived  the  insured, 
both  having  perished  in  a  flood,  evidence  held 
Insufficient  to  raise  any  issue  as  to  the  sur- 
vivorship.- Hildebrandt  v.  Ames  fTex.  Civ. 
App.)   128. 

I  2.     Action*  for  caaslnc  death. 

Under  Sand.  &  H.  Dig.    §!  6051,  5058,  right 

;  ot  action  held  not  to  exist  in  next  of  kin  of 

'  person  under  14  years  of  age  for  damages  for 

the  death  of  such  person  while  employed  in  a 

coal  mine.— Kansas  &  T.  Cool  Co.  v.  Gabsky 

,  (Ark.)  915. 

I  The  fact  that  the  widow  of  a  person  killed 
!  by  the  negligence  of  another  aud  his  only  child 

were  both  infants  at  the  time  of  his  death  did 
I  not  extend  the  period  of  limitation  beyond  oae 

year  from  the  death.— Van  Vactor'a  Adm'z  t. 

LouisvUle  &  N.  B.  C^o.  (Ky.)  4. 

An  action  by  a  father,  as  administrator,  un- 
der Ky.   ^.   {  6,  to  recover  damages  for  the 
i  death    of  his   child,    did    not   abate    upon    the 
'  death  of  tbe  father,  but  should  have  been  re- 
I  vived  In  tbe  name  of  his  successor  as  admin- 
I  istrator ;    tbe  recovery,  after  the  jwyment  •( 
I  funeral  expenses,  costs  of  administration,  and 
costs  of  recovery,  being  for  the  benefit  of  tbe 
father's   estate. — Thomas'    Adm'r   v.   Mayaville 
Gas  Co.  (KyJ  898. 

A  verdict  for  $15,000  for  the  death  of  a  girl 
14  years  of  age  is  so  excessive  as  to  indicate 
passion  or  prejudice. — Board  of  Internal  Im- 
provement for  Lincoln  County  v.  Moore's  Adm'r 
(Ky.)  417. 

Where  plaintiff  sought  to  recover  both  for 
pain  and  suffering  and  for  death,  and  the  court, 
without  requiring  him  to  elect,  required  the  ac- 
tion to  be  tried  as  an  action  for  death,  a  new 
trial  having  been  grunted,  plaintiff  was  not  con- 
cluded on  the  second  trial  by  the  election  made 
by  the  court.— Louisville  Ry.  Co.  v.  Will's 
Adm'x  (Ky.)  628. 

Though  plaintiff  elected  to  sue  for  pain  and 
suffering,  instead  of  death,  she  was  not  preju- 
diced by  tbe  admission  of  evidence  as  to  th* 
earning  capacity  of  her  intestate,  or  as  to  his 
age  and  condition  of  health. — Louisville  Ry.  Go. 
V.  Will's  Adm'x  (Ky.)  028. 

A  cause  of  action  for  pain  and  suffering  can- 
not be  joined  with  the  statatory  cause  of  action 
for  death,  and  plaintiff  must  elect  which  he 
will  prosecute. — ^Louisville  Ry.  Co.  v.  Will's 
Adm'x  (Ky.)  628. 

A  cause  of  action  for  death  cannot  be  prop- 
erly joined  with  one  for  tbe  pain  and  suffering 
of  the  decedent. — Lewis'  Adm'r  v.  Taylor  Coal 
Co.  (Ky.)  1044. 

In  action  for  'death,  the  measure  of  damage*  - 
Is  the  value  of  decedent's  life  "to  the  plain- 
tiffs."—Houston   &  T.   0.   R.   Co.   V.  Johnson 
(Tex.  Civ.  App.)  72. 

The  measure  of  damages,  fat  an  action  bf 
parents  for  the  wrongful  death  of  their  son, 
defined.— Cole  v.  Parker  (Tex.  Qv.  App.)  135. 

Where  plaintiff  alleges  negligence  on  the  part 
of  defendant  and  its  employes,  failure  to  charge 
as  to  the  effect  of  negligence  on  the 
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the   employfis   held  prejudicial   error. — Cole   T. 
Parker  (Tex.  Civ.  App.)  135. 

Persons  dealing  with  electricity,  and  failing 
to  exercise  premier  care  to  see  that  their  plant 
is  properly  constructed,  are  liable  for  death 
resultiuK  therefrom,  though  the  plant  Itself  ie 
operated  by  their  employes. — Cole  v.  Parker 
(Tex.  Or.   App.)  136. 

Under  Rev.  St.  art  3027,  the  amount  of  dam- 
ages in  an  action  for  death  is  within  the  dis- 
cretion of  the  jury,  subject  to  revision  by  the 
court  when  abused.— Cole  t.  Parker  (Tex.  Cir. 
App.)   135. 

Under  Rev.  St.  1896,  art.  3017.  a  person  ia 
not  liable  for  the  acts  of  his  employes,  causing 
death,  but  death  must  result  from  his  owu  im- 
mediate act.— Cole  V.  Parker  (Tex.  Civ.  App.) 
135. 

Where,  in  an  action  against  a  railroad  com- 
pany by  a  mother  for  the  negligent  killing  of 
her  married  son,  she  is  73  years  old,  living  with 
iier  married  daughter,  and  the  son,  earning  ^100 
a  month,  had  contributed  $50  per  year  for  her 
support,  a  verdict  of  more  than  $1,000  is  ex- 
cessive.—Southern  Pac,  Co.  V.  Winton  (Tex. 
Civ.  App.)  477. 

Where  an  attorney  performs  services  for  a 
widow  in  the  prosecution  of  an  action  against 
a  railroad  company  for  negligence  resulting  in 
the  killing  of  her  busbandj  the  claim  of  sucb 
attorney  for  compensation  is  not  an  interest  in 
the  cause  of  action  which  entitles  him  to  inter- 
vene in  such  suit. — Southern  Pac.  Co.  t.  Win- 
ton  (Tex.  Oiv.  App.)  477. 

Charge,  in  an  action  against  a  railroad  for 
death  resulting  from  the  derailment  of  a  train, 
to  find  for  defendant,  unless  the  gangrenous 
condition  causing  death  resulted  from  an  in- 
jury caused  by  such  derailment,  Md  properly 
given.— Johnson  v.  Galveston,  H.  &  N.  Ry.  Co. 
(Tex.  ClT.  App.)  806. 

DEBTOR  AND  CREDITOR. 

See   "Afisigmnenta  for  Benefit  of  Creditors"; 
"Bankruptcy";    "Fraudulent   Conveyances.'* 

DECEDENTS. 

Declarations  against  interest,  see  "Evidence," 

§7. 
Estates,  see  "Descent  and  Distribution";      Ex- 

etutoi-s  and  Administrators." 
Teiitimony    as    to    transactions    with    persons 

since  deceased,  aee  "Witnesses,"  t  2. 


DECEIT. 


See  "Fraud." 


DECLARATIONS. 

As  evidence  in  civil  actions,  see  "Evidence," 

§  7. 
As    evidence    in    criminal    prosecutions,    aee 

"Criminal  Law,"  8  10. 

DEDICATION. 

S   1.    Nature  sad  reanlsites. 

Evidence  held  insufficient  to  show  a  dedica- 
tion of  a  sewer  to  a  city.— Diamond  v.  Smith 
(Tex.  Civ.  App.)  141. 

Evidence  held  to  show  dedication  and  accept- 
ance of  a  street. — tiibbs  v.  Ashford  (Tex.  Civ. 
App.)  858. 

I  2.    Operation  and  effect. 

Where  it  was  stipulated  by  the  original  dedi- 
cation of  a  street  that  it  was  not  to  be  opened 
nntil   required   by   some   abutting  owner,   one 


such  owner,  while  entitled  to  hare  tiie  street 
opened,  had  no  right  to  tear  away  fence  of 
an  opposite  owner  against  his  ot^ectiMl. — ^Hogh 
mel  V.  Lewis  (Ky.)  1041. 

DEEDS. 

See  "Reformation  of  Instruments,**  f  1. 

Cancellation,  see  "Cancellation  of  Instru- 
ments." 

Conveyance  of  lands  held  adverser,  se* 
"Champerty  and  Maintenance." 

Covenants  in  deeds,  see  "Covenants." 

Estoppel  by  deed,  see  "Estoppel,"  S  1. 

In  fraud  of  creditors,  see  "Fraadnlent  Cin- 
veyances." 

In  trust,  see  "Trusts,"  f  1. 

Made  in  execution  of  power,  see  "Powers."  ( 

Parol  or  extrinsic  evidence,  see  "E<Tidenc«.* 
i  10. 

Record  as  notice,  see  "Vendor  and  Purchaser, " 
S4. 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Reservation  of  growing  timber  in  deed,  see 
"Logs  and  Logging." 

Deeds  by  or  to  particular  dasaet  qf  portiei. 

See  "Executors  and  Administrators^"  f  7;  ''In- 
fants," {  1. 

Married  women,  see  "Husband  and  Wife,"  J| 
1,  2. 

Trustee  under  trust  deed,  see  "Mortgages." 
I  4. 

Deeds  of  portfoular  species  cf  property. 

See  "Homestead,"  i  2. 

Community  property,  see  "Husband  and  Wife," 
S  4. 

Separate  property  of  married  women,  aee 
'%usband  and  Wife,"  (  2. 

Water  rights,  see  "Waters  and  Water  Cours- 
es," {  2. 

i^Mtteulor  etossesttf  deeds. 

Of  trust,  see  "Mortgages." 

I    1.    Beanlsltes  and  validity. 

A  conveyance  completely  executed  will  be  up- 
held as  against  the  grantor  or  his  heirs,  thnn^ 
not  supported  by  a  valuable  consideration.— 
Neurcnberger-T.  Lehenbauer  (Ky.)  15. 

As  the  grantors  caused  the  deed  to  be  re 
corded,  there  was  prima  facie  a  delivery,  though 
the  deed  was  returned  by  the  clerk  to  the  gran- 
tors, and  remained  in  their  possession,  ther« 
being  a  reasonable  presumption  that  they  in- 
tended to  part  with  the  title;  and,  the  gift 
being  beneficial  to  the  grantee,  acceptance  will 
be  presumed.— Lay  v.  Lay  (Ky.)  371. 

Where  a  deed  conveying  land  to  a  mother  and 
her  infant  children  was  delivered  to  the  moth- 
er, an  acceptance  by  the  children  mast  be  pre- 
sumed; and  it  was  proper  to  cancel  a  second 
deed  by  the  grantor  conveying  the  land  to  the 
mother  alone. — ^Hacker  t.  Hoover  (Ky.)  382. 

A  deed  conveying  land  in  consideration  of  the 
grantee's  undertaking  to  support  the  grantor 
while  he  lived  held  properly  set  aside  as  ob- 
tained by  undue  in9ueuce.--JohnBon  t.  Stone- 
street  (Ky.)  621. 

Though  a  bargain  is  an  unequal  one,  yet,  at 
there  was  a  consideratiou  and  no  duress  is 
shown,  the  deed  will  not  be  set  aside. — Mfr 
Kinley  v.  McKiuley  (Ky.)  831. 

The  delivery  of  a  deed  to  a  minor  is  not  ia- 
eflectual  by  reason  of  minority  alone. — ^McXear 
V.  Williamson  (Mo.)  160. 

A  deed  of  conveyance  in  ordinary  form,  con- 
taining a  clause  that  at  the  grantor's  dea^  the 
deed  "ia  to  come  immediately  into  etfect,  but 
not  until  then,"  hM  testamentary  in  character, 
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and  inoperatire  as  a  deed. — MnrpbT  r.  Gab- 
bert  (Mo.)  636. 

Evidence  hM  to  sbow  fraudulent  representa- 
tions, justifying  cancellation  of  deed. — Morley 
V.  Harrah  (MoO  942. 

lu  a  suit  by  a  grantor  to  avoid  bis  deed,  evi- 
dence held  insufficient  to  sbow  tbat  be  was  In- 
competent.— Wilson  V.  Jackson  (Mo.)  972. 

Tbe  rejection  of  evidence  in  a  suit  to  cancel 
a  deed  executed  by  an  agent  in  excess  of  bis 
authority,  tbat  his  antbority  was  extended, 
held  not  error  under  tbe  pleadings. — Morton  v. 
Morris  (Tex.  Civ.  App.)  94. 

Wbere  a  deed  executed  by  an  agent  is  void 
as  not  being  witbin  bis  authority,  it  is  not  er- 
ror to  reject  defendant's  evidence  tbat  tbe 
ngreed  price  was  the  full  value  of  tbe  land. — 
Morton  v.  Morris  (Tex.  Civ.  App.)  94. 

Deed  conveying  110  acres  out  of  a  810-acre 
tract,  and  describing  tbe  310  acres  accurately, 
sviQiciently  describes  tract  conveyed. — Mass  v. 
Bromberg  (Tex.  Clr.  App.)  468. 

In  an  action  on  notes  and  to  foreclose  a  lien 
on  realty,  held,  tbat  certain  answers  to  special 
issues  did  not  show  tbat  a  certain  conveyance 
had  not  been  induced  by  fraud.— Harrington 
r.  Claflin  (Tex.  Civ.  App.)  898. 

§   2.    Oonstmetlon  and  operatioa. 

Wbere  a  deed  of  gift  to  an  infant  son,  sub- 
ject to  a  lease  for  22  years,  provided  tbat  at 
Che  end  of  tbe  lease  tbe  possession  was  to  be 
vested  in  the  grantee,  tbe  title  vested  immedi- 
ntely,  subject  to  tbe  lease. — Lay  v.  Lay  (Ky.) 
371. 

A  gift  held  beneficial  to  an  infant,  since  tbe 
reservation  is  really  for  the  benefit  of  the 
grantors,  the  lessee  being  only  a  nominal  party, 
and  they  must  therefore,  as  between  them  and 
the  grantee,  pay  tbe  taxes, — Lay  v.  Lay  (Ky.) 
371. 

The  mere  fact  tbat  a  deed  included  land  which 
the  grantor  bad  a  right  to  convey  did  not  vest 
the  grantee  with  either  the  title  or  possession 
of  land  embraced  in  tbe  deed  to  which  tbe 
grantor  bad  no  valid  legal  title. — Jones  v.  Pat- 
terson (Ky.)  377;  Patterson  v.  Davis,  Id.;  Da- 
vis V.  Patterson,  Id. 

An  agreed  order  dismissing  an  action  for 
divorce,  in  which  the  wife  sought  alimony  and 
maintenance,  must  be  read  In  connection  with 
a  deed  executed  on  the  same  day,  to  deter- 
mine what  tbe  agreement  was  as  to  the  deed. 
-Hacker  v.  Hoover  (Ky.)  382. 

A  deed  conveying  land  to  grantor's  wife  for 
the  life  of  grantor,  "and  at  his  death  to  re- 
vert and  reinvest  in  fee  simple  to  his  heirs  at 
law  or  devisees,  should  he  leave  a  will,"  pass- 
ed only  a  life  estate;  the  grantor  retaining  tbe 
fee.— Whayne  v.  Davis  (Ky.)  827. 

In  construing  a  deed,  all  parts  of  tbe  techni- 
cal words  in  tbe  granting  and  habendum 
clanses  importing  a  fee  must  yield  to  a  clause, 
following  the  coveuant  of  general  warranty, 
limiting  tbe  interest  of  the  grantee  to  a  life 
estate.— Atkins  v.  Baker  (Ky.)  1023. 

A  deed  held  to  create  a  vested  remainder  in 
ffp  in  favor  of  the  children  of  the  grantee  for 
life.-Tindall  v.   Tindall   (Mo.)   1092. 

Where  a  grantor  conveys  realty  for  the 
maintenance  of  a  school  to  increase  tbe  value 
»'.  adjacent  proper^,  be  cannot  insist  on  a  f or- 
I'ltHre,  after  the  school  has  been  maintained, 
nutil  he  has  disposed  of  bis  adjacent  property. 
-.Maddox  V.  Adair  (Tex.  Civ.  App.)  811. 

Where  realty  is  conveyed  on  condition  sub- 
sequent,  and  the  condition  is  complied  with, 
the  grantor  cannot  complain  of  an  abandon- 
ment of  the  property  and  tbe  intrusion  of  a 
treapagger.— Maddox  v.  Adair  (Tex.  Civ.  App.) 
on. 
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Where  a  grantor  conveys  property  for  a 
school,  and  has  not  objected  to  tbe  school  es- 
tablisbed,  he  cannot  claim  a  forfeiture  after 
the  discontinuance  of  the  school,  on  tbe  ground 
tbat  the  grantees  failed  to  establish  the  school 
required  Dy  the  condition.— Maddox  r.  Adair 
(Tex.  Civ.  App.)  811. 

i  3.     PlsBdlnc  and  evideaee. 

Bvidence  in  an  action  in  ejectment  held  not 
to  entitle  the  defendant  to  equitable  relief.— 
McNear  ▼.  Williamson  (Mo.)  160. 

A  defendant  in  an  action  to  recover  land,  who 
attacks  the  deed  under  wbich  plaintiff  claims 
titie,  has  tbe  burden  of  showing  its  invalidity. 
—Murphy  v.  (Jabbert  (Mo.)  536. 

Evidence  held  to  justify  a  finding  tbat  a  man 

Said  no  consideration  for  a  deed.— Hodges  v. 
lodges  (Tex.  Civ.  App.)  289. 

Wbere  a  married  man,  representing  himself 
as  single,  married  a  woman  and  obtained  from 
her  a  deed  of  her  property  without  considera- 
tion, a  finding  that  such  deed  was  fraudulenUy 
obtained  is  justified.— Hodges  v.  Hodges  (Tex. 
Civ.  App.)  2*9. 

DE  FACTO  OFFICERS. 

See  "Offlcere,"  S  1;  "Sheriffs  and  Constables," 
Town  offlcers,  see  "Towns,"  |  2. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  i  2, 

DEFICIENCY. 

On  sale  of  land,  see  "Vendor  and  Porcbaser," 
S3. 

DELAY. 

In  delivering  telegraph  message,  Me  "Tele- 
graphs and  Telephones,"  {  2. 

In  transportation  or  delivery  of  good*  bj  car- 
rier, see  "Carriers,"  {  2. 

DELIVERY. 

Of  deed,  see  "Deeds,"  i  1. 

DEMURRER. 

In  pleading,  see  "Pleading,"  |  4. 

DEPOSITIONS. 

See  "Witnesses." 

As    evidence    in    criminal    prosecatloni,    see 

"Criminal  Law,"  S  16. 
In  actions  against  infants,  see  "Infants,"  S  2. 

A  carbon  copy  of  a  deposition  of  plaintiff, 
taken  in  another  action,  held  not  admissible 
against  plaintiff,  as  it  was  taken  in  shorthand, 
and  never  read  or  signed  by  him  after  it  was 
typewritten.— Louisville  &  N.  R.  (5o.  r.  (Jarter 
(Ky.)  506. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  {  1. 

DEPUTIES. 

See  "Sheriffs  and  Constables,"  |  1. 
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DESCENT  AND  DISTRIBUTION. 

See  "Oirtesy";  "Doiwer";  "Bxeputow  and  Ad- 
miniHtrotorK";    "Homesteud,"  I  8. 

As  affected  by  validity  of  marriage,  see  "Mar- 
riage." 

Estoppel  of  heirs  by  judgtneitt  agninst  ances- 
tor, see  ".TudRment,"  {  10. 

I   1.    HlshtB  and  UabUltlea  af  heln  and 
«utrlb«te«a. 

Plaintiffs,  RflsertiDK  as  heirs  title  to  growing 
trees,  must  allege  and  prove  thnt  their  ancestor 
owned  the  land  at  the  time  of  his  death,  and 
that  they  were  his  only  children,  or  that  they 
claim  by  conveyonce  from  children  not  jf^ned 
as  plaintiffs.— (7  ny heart  v.  Sibley  (Ky,)  IMl. 

Petition  in  suit  to  foreclose  a  vendor's  lieu 
note  held  to  show  jurisdiction  in  the  distriet 
comt.— Brandenburg    v.    Norwood    (Tex.    Civ. 

App.)  587. 

A  judgment  in  a  suit  on  a  vendor's  lien  note, 
oMtHbliHhing  a  liea  on  the  land,  but  uot  against 
defendant,  held  proper.— Brandenbuig  v.  Nor- 
wood (Tex.  Civ.  App.)  587. 

DESCRIPTION. 

Of  deviMes  «r  lagatcca  in  will,  Me  *^ili8," 

§  5. 
Of  proi)erty  conveyed,  see  "Boundaries,"  $  1; 

"Deeds."  §  2. 
Of     property     devised     or   iMoueathed,     see 

"WilW"  $  6. 

DETINUE 

See  "Replevin." 

DEVISES. 

See  "Willi." 

DIRECTtNG  VERDICT. 

In  civil  actions,  see  "Trial,"  {  6. 

4)ISABtLITIES. 

Bffeot  OB  limitation,  see  "imitation  of  Ac- 
tions," i  2. 

Of  married  women,  see  "Husband  and  Wife," 
i  1. 

Of  slaves,  see  "Slaves." 

DISCHARGE. 

From  indebtedness,  see  "Accord  and  Satisfac- 
tion"; "Kanliruptcy,"  S  3;  "Compromise  and 
Settlement." 

From  liability  as  guarantor,  see  "Guaranty," 
8  2. 

From  liability  as  surety,  see  "Principal  and 
Snrety."  8  2. 

From  Kcrvice  as  jnror,  see  "J«ry,"  i  2. 

Of  judBmeut,  see  "Judgment,"  {  13. 

DISCONTINUANCE. 

Of  action,  see  "Di«<missal  and  Nonsuit,"  {  1. 

DISCOUNTS. 

By  bank,  sec  "Banks  and  Banking,"  f  1. 

DISCRETION  OF  COURT. 

As  to  joinder  of  causes  of  action,  see  "Action," 

8  1. 
As  to  tax.ation  of  costs,  see  "Costs,"  {  1. 


Review  in  civil  actions,  see  "Appeal  and  Er- 
ror," §  19. 

Review  of  discretionary  action  of  coart,  see 
"Appeal  and  Error,"  {  2. 

DISMISSAL  AND  NONSUIT. 

DismisRal  of  appeal,  see  "Appeal  and  Brror.~ 

SI  11,  12. 
Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 

?eal  and  Error,"  {{  14,  IS;   "Criminal  Law." 
27. 

I   1.     Volnntary. 

PleadlDga  and  the  record  held  not  to  show 
that  a  joint  defendant  had  been  dismlsaed.  i'.- 
thoxigh  an  order  for  a  temporHiy  injnnction 
against  his  co-defendant  excluded  Sim  upon  aa 
answer  of  disclaimer.— Diamond  v.  Smitn  (Ter. 
Civ.   App.)  141. 

A  petition  against  two  defendants,  using  iu 
its  commencement  the  word  "defendant."  b- 
stead  of  "defendants,"  but  showing  by  its  cap- 
tion and  body  tHat  recovery  was  sought  asain..t 
both,  held  to  charge  both  with  the  matt*-.-^ 
therein  complained  of.— Diamond  t.  Smth 
(Tex.  Civ.  App.)  141. 

Where  a  nonsuit  is  entered,  an  order  setting 
aside  such  nonanit  PtlnBtatOB  the  enoBe,  and 
leaves  it  pending  in  the  court  making  sneh  or- 
ders,-notwithstanding  en  intermediate  void  or- 
der transferring  the  caase  to  another  ceart  has 
been  entered.--^ootheRi  Pbc.  Co.  t.  Winton 
(Tex.  Civ.  App.)  477. 

{   2.     InTolnntary. 

Where  a  judgment  of  dismissal  for  fiaSnre  to 
comply  with  a  rule  for  costs  is  insufficient  .is 
origmally  entered,  the  clerk  can.  during  the 

term,  correct  the  defect  and  enter  a  pnuter 
judgment. — Edwards  v.  Middletou  (Tei.  Civ. 
App.)  570. 

Facta  Md  to  entitle  plaintiff,  in  an  action 
dismissed  for  failure  to  comely  with  a  ral<'  for 
costs,  to  reinstatement.— Eidwards  v.  Middle- 
ton  (Tex,  Civ.  App.)  670. 

DISORDERLY  CONDUCT. 

See  "Breach  of  the  Peace." 

DISORDERLY  HOUSE. 

Complaint  for  keeping  dioorderly  honae  Mi 
good.— Bass  V.  State  (Tex.  Cr.  App.)  558. 

Instruction  in  prosecution  for  keeping  dis- 
orderly house  held  uot  misleading. — ^Baas  v. 
State  (Tex.  Or.  App.)  658. 

Instruction  in  prosecution  for  kee^ng  disor- 
derly house  held  responsive  to  complaint. — ^Bass 
V.  Bute  (Tex.  Or.  App.)  658. 

DISQUALIFICATION. 

Of  judge,  see  "Jndgcs,"  {  1. 

DISSOLUTION. 

Of  partnership,  see  "Partaenhip,"  %  8. 

DISTRIBUTION. 

Of  estate  assigned  for  creditors,  see  "Assign- 
ments for  Beiieiit  of  Creditors,"  §  1. 

•Of  estate  of  decedent,  see  "Descent  aad  Dis- 
tribution";  "Executors  And  Admiaistrators." 

S  6.  Digitized  by  V^OOgTC 
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DISTRICT   AND   PROSECUTING  AT^ 
TORNEYS. 

Argument    and   conduct   at   trial   in    criminal 
prosectitiona,  see  "Orlminal  Law,"  |  17. 

Under  Mansf.  Dig.  8  3233,  and  Act  1895 
nmendin?  Sand  &  H.  Dig.  SS  0010,  6011,  the 
prosecuting  aMomey  can  claim  a  fee  in  jus- 
tice's court  only  when  he  prosecutes  a  case  in 
poreon  or  by  deputy  in  the  cases  mentioned  in 
act  of  1895.— State  v.  McNair  (Ark.)  144. 

Impeachment  of  a  commonwealth's  attorney 
is  not  a  condition  precedent  to  his  Indictment 
for  malfeasance  in  oflSce.— Commonwealth  ▼. 
Rowe  (Ky.)  29. 

A  commonwealth's  attorney,  who  takes  a 
bribe  to  dismiss  an  Indictment,  may,  at  the  op- 
tion of  the  commonwealth,  be  Indicted  eithor 
for  malfeasance  in  office  or,  nnder  Ky.  St. 
i  IStfti,  for  the  offense  of  taking  a  hribe.— 
Commonwealth  v.  Rowe  (Ky.)  29. 

Admission  of  tesUmony  tending  to  show  that 
n  county  court  had  not  ordered  a  prosecuting 
attorney  to  appear  in  the  court  of  appeals  on 
appeal  of  a  case  held  error,  in  an  action  for 
comneasation  therefor. — Meador  v.  Texas  C^oun* 
ty  (Mo.)  944. 

Under  Rev.  St  1899,  {  4961,  the  qnestian  of 
the  necessity  of  prosecuting  attorney  appearing 
in  the  court  of  appeals  on  appeal  of  a  criminal 
case,  and  that  of  the  quantum  meruit,  are 
questions  of  fact  for  the  county  conrt  in  the 
tirst  instance,  and  the  ciicoit  court  if  appeal  is 
taken.— Meador  t.  Texas  County  (Mo.)  944. 

Under  Rev.  St.  arts.  45T7,  4579,  held,  the 
district  attorney  has  no  authority  to  appear 
nnd  prosecute  salts  for  riolation  of  railroad 
laws.— Moore  t.  Bell  (Tex.  Sup.)  45. 


DITCHES. 


See  "Drains." 


DIVERSE  CITIZENSHIP. 

(Ground  of  jurisdiction  of  United  Statea  court*, 
see  **RemoTal  of  Causes,"  |  1. 

DIVORCE. 

I  1.     JmlsdlotlOB,  prooeedlass,  mnd  re- 
lief. 

"Where  a  decree  of  divorce  awards  the  ens- 
tody  of  a  child  to  the  wife,  and  awards  alimony 
for  the  child's  support,  such  decree  is  conclu- 
sive, if  not  appealed  from. — Schultse  v.  Schultze 
(Tex.  Civ.  App.)  56. 

An  assignment  that  the  conrt  erred  In  grant- 
ing a  divorce,  l>ecanse  there  was  no  proof  on 
the  record  that  i^aintiff  was  a  bona  fide  resi- 
dent of  the  state,  or  that  she  had  resided  in 
the  connty  for  six  months,  will  not  be  review- 
ed, where  the  motion  for  new  trial  failed  to 
call  the  qnestion  to  the  attention  of  the  trial 
court.— Wetz  V.  Wete  (Tex.  (Sv.  App.)  860. 

Assignment  that  court  erred  in  awarding  cus- 
tody of  children  to  wife  on  granting  her  a  di- 
vorce, witbont  hearing  evidence  as  to  who  was 
best  fitted  to  care  for  them,  held  not  support* 
ed.— Wetz  v.  Wetz  (Tex.  Civ.  App.)  869. 

#   2.    Onatody  Mid  anpport  «f  eUIdr«B. 

Defendant's  motion  to  modify  a  judgment 
irrantiug  the  wife  a  divorce,  and  granting  her 
the  custody  of  the  only  child  of  the  marriage, 
held  properly  overruled.— Ralley  v.  Itailey  (Ky.) 
414. 

Where  a  decree  of  divorce  awards  the  cus- 
tody of  a  child  to  the  wife,  and  requires  a  pny- 
ment  by  the  hUKbaiid  for  its  support,  but  docs 
not  make  soch  allowance  a  lien  on  his  property, 


such  allowance  ceases  on  his  dying  testate, 
leaviug  such  child  sole  legatee.--Scnultze  v. 
Scboltze  (Tex.  Civ.  App.)  56. 

Where,  in  an  action  br  a  divorced  wife  to 
collect  alimony  in  the  divorce  decree  for  the 
support  of  a  child,  on  the  husband's  death 
pending  the  action,  the  payment  of  the  amount 
should  not  be  enforced  by  execution,  but  certi- 
fied to  the  county  court. — Scbnltze  r.  Schultze 
(Tex.  dv.  App.)  66. 

DOCKETS. 

Of  canses  for  trial,  see  "Trial,"  S  2. 

DOCUMENTS. 

As  evidence  In  civil  actions,  see  "Evidence," 
S9. 

OOMICILL 

For  purposa  of  taxation,  see  "TaxatioB,"  |  2. 


DONATIONS. 


See  "Gifts." 


DOWER. 

See  "Curte«y." 

To  set    up    defense  in    action    on    bond,  aea 
"Bonds,^  i  1. 

S   !•    Natiure  and  rmiulsitas. 

A  widow  is  entitled  to  dower  under  Ky.  St. 
{  2132,  in  land  conveyed  by  her  husband  to  an- 
other for  the  purpose  of  defeadag  her  dower 
right.— Bedmond's  Adm'x  t.  Redmond  (Ky.) 
745. 

An  oocadonal  cutting  of  timber  and  tan  bark 
by  the  hnaband  upon  an  unindosed  tract  of 
wild  land,  and  the  listing  of  the  land  for  tax- 
ation in  his  name.  Is  not  sufficient  evidence  of 
seisin  to  vest  in  him  the  fee,  ao  as  to  entitle 
the  wife  to  dower. — Smailrldge  v.  Haalett  (Ky.) 
1048. 

Under  Ky.  8t.  !  Z142,  vridew  k«td  not  en- 
titled to  dower  in  land  which  the  husband  held 
under  title  bond,  bnt  sold  and  conveyed  before 
his  death.— Smallridge  v.  Hazlett  (Ky.)  1043. 

i   S.    laMiMta  ImteMat. 

The  widow  mnst  elect  whether  she  will  take 
dower  or  homestead,  as  she  is  not  entitled  to 
both. — Bedmond's  Adm'x  v.  Redmond  (Ky.) 
745. 

Under  Ky.  St  S  2133,  the  adultery  of  the  wife 
does  not  bar  her  claim  to  dower,  where  she 
continues  to  live  with  the  husband.— Sergent 
V.  North  Cumberiand  Mfg.  C!o.  (Ky.)  1036. 

DRAINS. 

I   1.    EstAbUakment  aosd  aaAlateajuiea. 

Where  a  ditch  was  •  necessity  to  the  lands 
of  plaintiffs,  and  had  been  in  use  for  over  30 

Sears,  plaintiffs  were  entitled  to  a  mandatory 
ijunction   requiring  defendant  to  remove  an 
obstruction.— Baskett  v.  Tippin  (Ky.)  374. 

DRUGGISTS. 

As  employers,  see  "Master  and  Servant,"  |  10. 

Regulation  or  sales  of  intoxicating  liquor  Inr 

druggists,  see  "Intoxicating  Liquors,"  H  3,  4. 

While  a  regular  physician  may  sell  drugs  to 
his  own  patients,  be  is  subject  to  the  penalty 

Erescribed  if.  not  being  a  registered  pharmacist, 
e  fills  prescriptions  sent  to  him  by   otherq^ 
Commonwealth  v.  Horioua  (Ky.)  S. 
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EASEMENTS. 

See   "Dedication";    "Highways.** 

S   !•    Creation,   exlsteaee,    aad    terailB»> 
tion. 

Defendant,  having  for  more  than  80  yean 
used  a  pass-way  over  plaintiffs  land,  held  to 
have  acquired  a  right  to  the  way  by  prescrip- 
tion.—Bowen  V.  Cooper  (Ky.)  601. 

I  2.    Extent  of  rlcht,  use,  and  obstrae- 
tlon. 

Plaintiff  held  not  entitled  to  a  mandatory  in- 
junction to  compel  defendant  to  remove  a  gate 
across  a  private  passway  owned  by  plaintiff 
over  the  land*  of  defendant. — Bland  ▼.  Smith 
(Ky.)  181. 

Defendant  is  not  liable  for  an  injury  receiv- 
ed by  plaintiff,  an  adult,  in  passing  over  a 
fence  wrongfully  built  by  defendant  across  a 
passway,  limited  to  use  of  plaintiff's  mother 
and  minor  children. — Carter  v.  Liouisville  &  N. 
K.  Oo.  (Ky.)  1006. 

EJECTION. 

Of  passenger,  see  "Carriers,"  f  7, 

EJECTMENT. 

See  "Trespass  to  Try  Title." 

I   I.    Rlsbt  of  action  and  defenaes. 

Defendant  in  ejectment,  having  alleged  that 
a  deed  executed  by  her  to  the  plaintiff  was  ob- 
tained by  fraud,  and  also  that  It  was  never 
delivered,  the  pleadings  showed  a  defense  at 
law,  and  she  was  not  eutitled  to  equitable  re- 
lief.—McNear  V.  Williamson  (Mo.)  l60. 

Plaintiff  in  ejectment  cannot  recover,  unless 
he  shows  a  legal  title  to  all  or  a  portion  of  the 
land  in  controversy.— Becker  v.  Stroeher  (Mo.) 
1083. 

I   8.    Jnrisdlotlon,   parties,   prooess,   and 
incidental  prooeedings. 

Persons  holding  separate  and  distinct  portions 
of  •  tract  of  land  cannot  be  joined  as  parties 
defendant  in  ejectment  to  recover  the  entire 
tract.- Becker  v.  Stroeher  (Mo.)  1083. 

I  3.     Pleading  and  evidence. 

Where  defendant  In  ejectment  alleged  that 
a  deed  executed  by  her  to  the  plaintiff  was 
fraudulently  obtainedj  and  also  that  it  was  nev- 
er delivered,  the  equitable  defense  was  an  ad- 
mission of  delivery  only  so  far  as  the  trial 
of  the  equity  issues  were  concerned. — McXear 
V.  Williamson  (Mo.)  100. 

i  4.    Damaces,  mesne  profits,  improve^ 
ments,  and  taxes. 

Ky.  St.  i  3728,  giving  a  lien  for  imjyrove- 
ments  to  an  nnsuccessfnl  occupying  claimant, 
applies  only  to  one  who  claims  to  derive  title 
from  the  commonwealth.— Winteismith  v.  Price 
(Ky.)  2. 

Where  a  purchaser  acted  in  good  faith  in 

buying  from  unauthorized  agent,  ne  Is  entitled 
to  compensation  for  his  improvements  to  the 
extent  they  have  enhanced  the  vendible  value 
of  the  property.— Floyd  v.  Mackey  (Ky.)  6I81, 

ELECTION. 

Between   testamentary    provisions    and    other 
rights,  see  "Wills,"  |  8. 

ELECTION  OF  REMEDIES. 

Against  person  converting  mortgaged  property, 
see  "Chattel  Mortgages,"  i  4, 


ELECTIONS. 

Local  option  elections,  see  "Intoxicating  Liq- 
uors," i  1. 

School  district  electtona,  •••  "ScIkm^  and 
School  Districts,"  <f  %8. 

ELECTRICITY. 

Electric  companies  as  employers,  see  "Master 
and  Servant,"  U  3,  8. 

Where  defendants  permitted  a  broken  wire 
on  one  of  their  electric  light  poles  to  become 
connected  with  an  electric  wire  and  charged 
with  a  dangerous  current,  it  was  immatenal 
whether  such  broken  wire  t>elonged  to  them  or 
not.— Wehner  v.  Lagerfelt  (Tex.  Civ,  App.) 
221. 

Where  plaintiff  was  injured  by  a  -wire  hang- 
ing from  defendants'  pole  which  -was  con- 
nected with  defendants  electric  wire,  a  re- 
quest to  charge  that  defendants'  negligence 
was  not  the  proximate  cause  of  the  injury 
should  be  refused.— Wehner  t.  Lagerfelt  (Tex. 
Civ.  App.)  221. 

EMINENT  DOMAIN. 

Public  improvements  by  municipalitiea,  see 
"Mnnicipal  Corporations,"  S  5. 

S   1.    Compensation. 

Rer.  St.  1889,  {  1825,  held  not  to  give  an  ad- 
ditional right  to  damages  to  abutting  property 
owners  for  the  constmction  of  a  street  railway, 
and  sndi  property  owners  are  only  entitled  to 
damages  for  injuries  peculiar  to  the  property 
owned  by  them. — Nagel  v.  Lindell  Ry.  Co.  (Mo.i 
1090. 

Where  land  has  been  taken  for  a  pnblic  road, 
the  landowner  cannot  obstmct  the  same, 
though  he  has  not  been  paid  for  such  taking. — 
Race  V.  State  (Tex.  Or.  App.)  560. 

Under  Const,  art.  1,  g  17.  the  legislature  may 
authorize  acts  for  the  public  good  that  may 
result  in  damage  to  the  individual,  without  re- 
quiring as  a  condition  precedent  that  damages 
be  first  paid.— Rische  v.  Texas  Tranap.  Co. 
(Tex.  Civ.  App.)  324. 

The  operation  of  a  freight  street  railway  ot- 
titles  an  abutting  owner  to  damages  for  an  in- 
jury inflicted  on  his  property,  not  suffered  in 
common  with  other  property  along  its  route.— 
Bische  v.  Texas  Transp.  Co.  (Tex.  Civ.  App.) 
324. 

I  S.    Prooeedinsa  to  take  property  and 
assess  compensation. 

The  order  of  the  county  commissioners'  court, 
approving  the  report  of  the  jury  of  view,  show- 
ing a  condemnation  of  land,  raises  no  presump- 
tion that  the  jury  caused  notice  of  the  pro- 
ceedhig  to  be  legally  served  on  the  owner.— 
Bowie  County  v.  Powell  (Tex.  Civ.  Aiq>.)  237. 

Evidence  hdd  to  show  service  of  notice  in 
condemnation  proceedings. — Bowie  County  v. 
Powell  (Tex.  Civ.  App.)  287. 

I  3.     Remedies  of  owner*  of  property. 

The  act  of  a  street  railroad  company  in  tear- 
ing up  the  street  preparatory  to  bnilding  its 
road,  and  piling  ties  and  rails  in  the  street. 
Is  not  such  a  damage  to  an  abutting  property 
owner  as  will  authorise  an  injunctiou  to  re- 
strain the  construction  of  the  road.— Naasl  v. 
Lindell  Ry.  Co.  (Mo.)  1090. 

An  injunction  to  restrain  a  freight  street  rail- 
way company  from  operating  its  road  held  prop- 
erly denied,  on  the  ground  that  the  injury  was 
not  irreparable.- Rische  v.  Texas  Transp.  Co. 
(Tex.  Cir.  App.)  324. 

Where  a  sti-eet  railway  company,  incorpo- 
rated for  transportation  of  freight,  has  olitained 
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the  sanction  ot  the  municipal  authoritleB,  an 
abutting  property  owner  cannot  restrain  its 
ose  of  the  ttreet.— Rische  t.  Texas  Tranap.  Oo. 
(Tex.  CiT.  App.)  324. 

EMPLOYES. 

See  "Master  and  Seryant." 

ENCROACHMENT. 

On  highways,  see  "Highways,"  {  8. 

ENTRY. 

Of  judgment,  see  "Judgment,"  i  4. 

ENTRY,  WRIT  OF. 

See  "Ejectment" 


EQUITY. 


I  2. 


Elquitahle  estoppel,  see  "Estoppel,' 

Bqnitable  liens,  see  "Lien." 

Relief  against  judgment,  see  "Judgment,"  !  6- 

Particular  avibjecta  vf  eguitoMe  JurifcHcMon  cmA 
eQUitobie  remedte*. 

See  "Cancellation  of  Instruments";  "Fraudu- 
lent Conveyances";  "Injunction";  "Marshal- 
ing Assets  and  Securities":  "Nuisance,"  \k 
1,  2;  "Partition,"  {  2;  ''Quieting  Tltle'^ 
"Receivers";  "Reformation  of  Instruments"; 
"Specific  Performance";    "Trusts." 

Accounting  between  partners  to  gaming  trans- 
action, see  "Gaming,"  {  1. 

Fraud  of  attorney,  see  "Attorney  and  Client," 
8  2. 

I   1.    M«ater«    and    eonuulMloaera,    and 
proeeedlBcs  before  tbem. 

Where  the  chancellor  deemed  the  master's  re- 
port insufficient  upon  matters  referred,  a  re- 
reference  was  proper. — Forest  Hill  Building  & 
Loan  Aas'n  v.  McEvoy's  Ex'r  (Ky.)  1031. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESCAPE. 

Evidence  %«2d  to  show  defendant  guiltr  of 
forcibly  effecting  his  escape.— Hinkle  v.  Com- 
monwealth (Ky.)  816. 

Vnder  Ky  St.  {  1398,  providing  for  the  pun- 
ishment of  any  person  who,  while  lawfully  ar- 
rested, effects  his  escape  from  an  officer,  an 
indictment  following  the  language  of  the  stat- 
nte  is  sufficient.— Hinkle  v.  Commonwealtji 
(Ky.)  81«. 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  |  2L 

Of  courts,  see  "Courts,"  %  2. 

Of  highways,  see  "Highways,"  \  1. 

Of    public   schools,    see   "Schools   and    School 

Districts,"  §  2. 
Of  trusts,  see  "Trusts,"  t  6. 
Of  will,  see  "Wills,"  §  4. 

ESTATES. 

See  "Onrtesy";  "Dower";  "Homestead";  "Life 
Instates";  "Remainders";  "Reversions";  "Ten- 
ancy in  Common." 

Created  by  deed,  see  "Deeds,"  g  2. 

Decedents'  estates,  see  "Descent  and  Distribu- 
tion";   "Executors  and  Administrators." 

Estates  for  years,  see  "Landlord  and  Tenant." 


ESTOPPEL 

By  judgment,  see  "Judgment,"  |  10. 

Of  mfant  as  to  conveyance  of  laud  by  parent, 
see  "Infants,"  i  1. 

Of  married  women,  see  "Husband  and  Wife," 
M  1,  2. 

To  abate  nuisance,  see  "Nuisance,"  %  2. 

To  allege  error,  see  "Appeal  and  Error,"  f  17. 

To  attack  appointment  of  receiver,  see  "R*. 
ceivers,"  {  1 

To  claim  homestead,  see  "Homestead,"  f  4. 

To  deny  legality  of  levy  of  execution,  see  "Exe- 
cution," t  4. 

To  object  to  instruction  in  criminal  prosecu- 
tion, see  "Criminal  Lew,"  {  21. 

To  object  to  municipal  assessment,  see  "Mnnic- 
ipal  Corporations,'*  {  6. 

To  plead  payment  of  mortgage  debt,  see  "Mort- 
gages," t  3. 

To  rescind  contract  for  sale  of  land,  see  "Ven- 
dor and  Purchaser."  g  2. 

To  set  up  claim  against  purchaser  at  execution 
sale,  see  "Execution,"  f  3. 

I  I.    Bj  deed. 

A  purchaser  from  the  husband  is  pot  estopped 
by  the  husband's  deed  from  explaining  the 
nature  of  a  seisin  and  showing  that  it  was  not 
of  such  a  character  as  entitied  his  wife  to 
dower.— Smallridge  v.  Hazlett  (Ky.)  1048. 

Vendee,  accepting  deed  reciting  certain  notes 
as  its  consideration,  and  reeervfng  a  vendor's 
lien  therefor,  could  not  show  that  the  notes 
were  given  to  secure  loan.— Walsh  r,  Pord 
(Tex.  Civ.  App.)  864. 

i   2.    EanitaUe  estoppeL 

An  estoppel  is  not  available,  unless  spedally 
pleaded. — Excelsior  Coal  Min.  Co.  v.  Virginia 
Iron  &  Coal  Co.  (Ky.)  373. 

Plaintiffs  were  not  estopped  to  assert  their 
claims  to  goods  which  had  been  transferred 
to  defendant  by  another,  where  they  did  not 
know  of  the  intention  to  transfer  tibe  goods, 
nor  of  the  transfer  when  It  was  made.— Wyeth 
V.  Renz-Bowles  Co.  (Ky.)  825. 

Plaintiffs  held  not  estopped  to  recover  the 
value  of  goods  alleged  to  nave  been  converted 
by  defendant  by  reason  of  the  fact  that  their 
attorney  by  mistake  first  brought  suit  against 
another.— Wyeth  v.  Rena-Bowles  CJo.  (KyO  826. 

Defendant  Md  estopped  to  deny  plaintifrs 
ownership  of  goods  which  had  been  destroyed 
by  fire,  where  both  parties  held  policies  of  in- 
surance upon  the  goods. — Wyeth  v.  Renz- 
Bowles  Co.  (Ky.)  S2S. 

A  creditor,  receiving  the  benefit  of  a  transfer 
of  the  accounts  of  the  debtor  under  a  contract 
releasing  the  guarantors  of  the  debtor,  can- 
not deny  such  consideration  in  an  action 
against  the  guarantors. — ^Martin  v.  Botan  Oro- 
cery  Co.   (Tex.  Civ.  App.)  212. 


EVIDENCE 

See  "Depositions";    "Witnesses." 

Admissibility  of  evidence  under  pleading,  tee 
"Pleading,"  g  7. 

Applicability  of  instructions  to  evidence,  see 
"Trial,"  §  10. 

Harmless  error  in  admission  of  evidence,  see 
"Appeal  and  Error,"  g  21. 

Inability  to  obtain  evidence  as  ground  for  new 
trial,  see  "New  Trial,"  g  1. 

Questions  of  fact  for  jury,  sec  "Trial,"  g  6. 

Reception  at  trial,  see  "Oiminal  L>aw,"  g  16; 
"Trial,"  g  4. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  ««  12.  20.         r'r»r«olf> 
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A»  to  porHoidar /act*  w  U*uu. 

See  "Adverse  PosBessiou,"  S  2:  "Boundaries." 
S  2:  "DamagM."  S  4:  "Death."  f  1;  "De«- 
cation,"  S  1;  "Deeds,"  S  3:  "Fraadulent  Con- 
Teyances,"  {  8;  "Marriage";  "Payment," 
i  1. 

AgencT,  see  "Principal  and  Agent,"  f  1. 

ContriDUtorr  negUgenoe  of  pasaengera,  see  "Car- 
riors,"  |  6. 

Custom,  see  "Onatoma  and  Usages." 

Defense  of  statute  of  frauds,  see  "Frauds, 
Sutnte  of,"  8  5. 

Existence  of  highway,  spe  "HIghwaya,"  S  1. 

Legitimacy,  Ree  "Bastards,"  {  1. 

Separate  estate  of  married  woman,  see  "Hus- 
band and  Wife,"  §  2. 

Testamentary  capacity,  see  "Wills."  l  2. 

To  aid  construction  of  will,  see  "Wills,"  {  B. 

Undae  influence  in  procuring  making  of  will, 
see  "Wills,"  §  3. 

Validity  of  deed,  see  "Deeds,"  S  1. 

Whether  infitrnmcnt  con^^titntes  mortgage,  aee 
"Mortgages,"  {  1. 

In  oettotM  t>v  Of  oga^ntt  portieulor  elosaea  ef 
parties. 

See  "Onrriers,"  g|  2.  3.  .1:  "Corporations,"  } 
5:  "Counties,"  |  5:  "Master  and  Serrant," 
U  9,  10;    "Railroada,"  Si  B-7,  ». 

Administrators,  see  "Executors  and  Adminis- 
trators," I  8. 

Mortgagors,  see  "Chattel  Mortgages,"  {  4. 

Telegraph  companies,  see  "Telegraphs  and  Tele- 
phones," {  2. 

tk  portloulor  etoU  acMoiu  or  pncteMHgt. 

See  "Forcible  Entry  and  Detainer,"  S  1;  "Libd 
and  Slander,"  %  2;  "Replevin."'  {  1;  "Tres- 
pass to  Try  Title,"  \  2;  "Trover  and  Conver- 
sion," §  1. 

Foreclosure  of  mortgage,  see  "Chattel  Mort- 
gages," §  5. 

For  injuries  caused  by  fence,  see  "Fences." 

For  malicious  prosecution,  see  "Malicious  Prose- 
cution," 8  1. 

For  penalties,  see  'Tenalties,"  {  1. 

For  penalty  for  violatiMi  of  gaming  laws,  see 
"Gaming,"  {  2. 

For  price  of  goods,  see  "Sales,"  H  6,  7. 

On  inanmnoe  policy,  see  "Insnrance,"  %  5. 

To  cancel  written  instmment,  aee  "Caneella- 
tlon  of  Inatmmeuts,"  \  2. 

To  collect  taxes,  see  "Taxation,"  {S  5,  6. 

To  try  title  to  public  lands,  see  "Public  Lands," 
12. 

To  vacate  judgment.'  see  "Judgment,"  |  6. 

In  criminal  pT«$eoution$. 

See  "Adnlteir";  "Assault  and  Battery,"  |  2; 
"BurRlary,''^  8  1:  "Conspiracy,"  {  1;  "Crim- 
inal Law,''  81  7-13;  "Homicide,"  8  6;  "In- 
cest";  "Larceny,"  8  2;   "Rape,"  8  1. 

For  violation  of  liqaor  laws,  aee  "Intoxicating 
Ijqoors,"  8  S- 

8 '  t.    Judicial  noilee.. 

The  court  will  taife  judicial  notice  of  the 
published  official  census  of  the  United  States, 
for  the  puri)OMe  of  determining  the  population 
of  the  sevei'al  counties  of  the  state  at  a  given 
period.— State  ex  inf.  Crow  v.  Evans  (Mo.) 
;}."). 

Where,  in  -  an'  action  to  foreclose  the  lien 
of  a  judgment  rendered  in  another  county,  no 
issae  as  to  its  validity  was  raised  below,  and 
a  judgment  in  an  action  of  the  same  title  has 
been  reversed  in  the  appellate  court,  that  court 
cannot  talce  judicial  notice  that  it  is  the  same 
nation,— Ooodwin  v.  Harrison  (Tez.  Oiv.  App.) 
308. 

The  court  will  take  judicial  notice  of  who 
was  clerk  of  the  connty  in  which  a  court  Is  sit- 
ting at  the  time  of  tiling  of  an  abstract  of 
jodgmeot  fionL  aaother  county. — Goodwin  yj 
Harrison  (Tex.  Cir.  App.)  80& 


I   2.    VrvmuKptioma. 

In  a  <»mmon4aw  action  to  recover  dama^rea 
for  paraanal  iajnries  Inflicted  in  another  atate. 
it  will  be  presumed  that  the  common  law  pre- 
vails in  that  state.— Chesapeake  &  N.  Ky.  t, 
Hanmer  (Ky.)  375. 

8   3.     Burden  of  proof. 

As  dcfcndaut  by  its  answer  denied  that  plain- 
tiff, a  passenger,  was  injured  at  all,  the  bur- 
den of  proof  was  upon  plaintiff. — ^Louisville  & 
N.  R.  Co.  V.  McClain  (Ky.)  391. 

8   4.    BeloTaney,   materiality,   and    com- 
petency in  Kcneral. 

In  an  action  to  recover  for  injury  to  a  pas- 
senger, the  fact  that  there  were  outcries  l>y 
other  passengers  may  be  shown  aa  a  part  of 
the  res  gests. — Louisville  &  N.  R.  Co.  v.  Ca- 
rothers  (Ky.)  385. 

The  financial  condition  of  the  contestiiig  heir 
cannot  be  considered  in  a  will  contest  case. — 
Wood  V.  Carpenter  (Mo.)  172. 

Declaration  of  engineer,  on  his  attention  be- 
ing called  to  runaway  horse,  after  he  had  blown 
whistle,  held  part  of  res  gests.— Gulf,  C.  &  S. 
F.  Ry,  Co.  V.  Milner  (Tex.  Oiv.  App.)  574. 

In  action  against  receiver  of  electric  light 
company  for  personal  injuries,  evidence  of  mode 
of  ascending  poles  several  years  before  held  ad- 
missible.— Dupree  v.  Tamborilla  (Tex.  Civ. 
App.)  596. 

In  action  for  purchase  price  of  goods,  testi- 
mony that  they  were  worth  more  than  the 
price  asked  held  admissible. — Schnwirth  v. 
Thumma  (Tex.  Civ.  App.)  091. 

In  an  action  on  a  note  against  a  corporation 
as  maker,  testimony  by  a  person  who  snl>9c>- 

a neatly  purchased  the  corporation  as  to  how 
le  former  owner  thereof  treated  the  indebt- 
edness was  irrelevant,  and  its  admission  preju- 
dicial error.— Wilson  v.  Tyler  Coffin  Co.  (Tex. 
Civ.  App.)  865. 

8   6.    Beat  and  aeeondary  erldenoe. 

In  action  for  the  death  of  plaintiffs'  de- 
cedent, evidence  as  to  contents  of  policies  on 
the  life  of  the  deceased  for  plaintiff's  boncf.t 
Jieia  inadmissible.— Houston  &  T.  G.  R.  Co.  v. 
Johnson  (Tez.  Civ.  App.)  72. 

Testimony  as  to  contents  of  record  kept  by 
witness  held  properly  excluded,  when  no  reason 
for  the  nonproduction  of  the  record  itself  wii> 
given.— St  Louis  &  8.  W.  Ry.  Co.  of  Texas 
V.  Miller  (Tex.  Ov.  App.)  139. 

Testimony  AeM  inadmissible,  because  not  the 
best  evidence. — Mass  v.  Bromberg  (Tex.  Civ. 
App.)  468. 

8  6.     Admissions. 

Declarations  of  plaintlfrs  partner,  while  In 
possession  of  goods  which  they  claimed  to  own 
as  partners,  as  to  the  real  ownership  of  the 
goods,  were  admissible  against  plaintiff. — Rudy 
V.  Kata  (Ky.)  18. 

Where  there  Is  no  evidence,  in  a  will  con- 
test case  based  on  undue  influence,  of  a  con- 
spiracy between  certain  legatees,  evidence  of 
an  admission  made  by  one  legatee  is  not  ad- 
missible on  behalf  of  the  contestant  by  reason 
of  the  allegation  of  such  a  conspiracy. — Woo^i 
V.  Carpenter  (Mo.)  172. 

The  admissions  of  one  of  several  lefrati-es 
named  in  a  will  htld  inadmissible  on  behalf  of 
the  contestant  in  a  wiU  contest  case. — WooJ 
V.  Carpenter  (Mo.)  172. 

Testimony  as  to  a  declaration  of  a  witness. 
his  deposition  having '  been  lost,  htld  properi.v 
admissible  as  the  admis!>ion  of  an  advernr 
party.— Marx  v.  Hart  (Mo.)  280. 

Where  an  action  Is  tried 'on  aa  amended  t>^- 
tition,  udaiissious  la.  original  petition  held  er- 
roaaoualr  excluded,  thougttr  iV-fFas^ipt  vsri- 
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liid— First  Nat  Bank  v.  Watson  (Tex.  Civ. 
A  DP.)  :B2. 

lu  an  action  oKnlnst  a  railroad  company  for 
(lamngps  to  cattle  received  during  cairiage  over 
its  own  and  a  connecting  line,  the  declaration 
of  defendant's  engineer  hM  admissible  to  prove 
the  time  the  train  was  dne  at  the  connecting 
iwint— San  Antonio  &  A.  P.  By.  Oot  t.  Bamett 
<Tpx.  Civ.  App.)  474v 

S  7.     DeeI»rstioBS. 

In  an  action  on  a  life  poller  by  one  claiming 
it  as  a  gift  from  the  insured,  the  declarations 
»if  the  insured  were  competent  to  prove  both 
J  he  gift  and  the  delivery. — Liord  v.  New  Xork 
Life  Ins.  Co.  (Tex.  Sup.)  290. 

In  an  action  by  •  receiver  of  a  bank  to  fore- 
close a  mortgage  to  secure  a  debt  to  the  bank, 
the  declarations  of  the  mortgagor,  after  the 
execution  of  the  notes  secured,  in  the  presence 
of  the  agent  of  the  receiver,  held  admisiiUe.— 
Watte  V.  Dubois  (Tex.  Civ.  App.)  698. 

5  8.     Heturaajr. 

In  an  action  to  recover  assets  of  a  former 
firm  by  one  of  the  partners,  an  ob]ecti(m  to 
iiis  testifying  as  to  the  terms  of  the  dissolu- 
tion, on  the  ground  that  it  was  hearsay,  held 
iiroperly  overruled.— First  Nat  Bank  v.  Wat- 
son (Tex,  Civ.  App.)  232. 

In  an  action  for  breach  of  a  contract  author- 
izing plaintiffs  to  seU  defendant's  lands,  testi- 
iiinny  that  another  person  had  said  to  third  par- 
ties that  he  was  agent  of  defendant  to  sell 
:iiK'h  lajida  waa  incompetent — Mclduts  v.  Manr- 
cr  (Tex-  (Mv.  App.)  693. 

§  9.     DaonoLentarT  erltLamoA. 

A  full  description  of  notes  in  a  trust  deed 
held  sufficient  proof  of  the  execution  of  the 
»)me.— <i!oodmaD  v.  Pareira  (Ark.)  147. 

The  record  of  an  inspection  of  an  engine  by 
one  who  was  not  offered  as  a  witness  was  not 
.idmissiUe  as  original  evidence,  not  being  a 
public  record. — Illinois  Cent  R.  Co.  v.  Barret 
iKy.)  9. 

Under  Rer.  St  arts.  668,  558,  a  book  entitled 
"Revised  City  Ordinances,"  jpublished  by  a 
I  ity  council  and  containing  all  the  ordinances 
then  in  force,  is  admissible  to  prove  the  con- 
tents of  on*  of  audi  ordinances. — San  Antonio 

6  A.  P.  By.  Co.  T.  Gray  (Tex.  Civ.  App.)  229. 

A  certificate  of  tSe  clerk  of  a  county  court 
that  at  a  certain  time  he  had  indexed  a  certain 
judgment  record  is  not  competent  evidence  of 
snch  indexing. — ^Lindsey  t.  State  (Tex.  Civ. 
App.)  332. 

i  10.  Parol  or  eztrlnslo  oTldenee  affeot- 
ins  irrltincs. 

Parol  testimony  is  admisBlbtek  not  oniy  to 
■llsprova  the  consideration  recited  in  a  deed, 
l>iu  to  sliow  the  true  consideration. — Neuren- 
berger  v.  liClieBlMkner  (Ky.)  15. 

Under  Ky.  St  i  472,  authorizing  the  real 
<'oasideration  of  a  writing  to  be  shown,  the 
(act  that  an  agreement  was  ssade  In  compro- 
mise of  matters  of  dispute  between  ^  parties 
may  be  shown  by  extrinsic  evidence.— Price's 
Adm'x  V.  Priee's  Adm'x  (Ky.)  529. 

Clerical  asistake  la  the  entry  of  a  decree  can- 
not be  established  by  oral  evidence.— Board  of 
Helief  of  C.  P.  Church  v.  Drummond  (Mo.)  930. 

Clerical  mistake  in  the  entry  of  a  decree  can- 
not be  established  by  parol  evidence,  though 
the  relief  is  sought  by  a  bill  in  equity. — Board 
"t  Relief  of  O.  P.  Church  v.  Drummond  (Mo.) 
i)30. 

.  Where  defendant  contracted  in  writing  to  de- 
livrr  a  certain  quantity  of  pecans  at  a  speci- 
fied place,  time,  and  price,  evidence  that  such 
pecans  were  to  be  grows  in  certain  territory 
would  add  to  the  contract,  and  is  inadmissible. 


—Hopkins  T.  Woldert  Grocery  Co.  (Tex.  Civ. 
App.)  (». 

Parol  proof  that  a  deed  and  mortgage  were 
one  transaction  held  admis»ble  against  prior 
^dgment  creditor  of  the  purchaser,  though  he 
had  no  notice  of  the  transaction. — Hasterson 
V.  Bamett  (Tex.  Civ.  App.)  90. 

Parol  proof  held  admissible  to  show  a  deed 
and  mortgage  constituted  one  transaction.- 
Masterson  v.  Burnett  (Tex.  Civ.  App.)  00. 

A  contract  whereby  an  owner  of  real  estate, 
in  order  to  induce  an  agent  to  accept  a  stipu 
lated  sum  for  his  services  in  effecting  an  ex- 
change, agreed  to  pay  him  more  if  the  deal 
proved  satisfactory,  held  provable  by  parol  evi- 
dence.—Blair  T.  Slosson  (Tex.  Civ.  App.)  112. 

Oral  evidence  held  admissible  in  an  action 
against  guarantors  to  show  consideration  for 
their  release.— Martin  v.  Rotan  Grocery  Co. 
{Tex.  Civ.  App.)  212. 

Parol  evidence  held  not  admissible  to  show 
that  the  option  of  a  lessee  to  buy  was  uncon- 
ditional.—De  Vitt  V.  Kaufman  County  (Tex. 
Civ.  A#p.)  224. 

Where  a  contract  by  wltich  plaintUCs  were 
antborized  to  sell  defendant's  land  within  a  cer- 
tain time  was  renewed,  and  certain  changes 
then  made  by  erasures  and  interlineations,  tes- 
tlmoiiy  explaining  such  changes  waa  competent. 
— Mcl/ane  v.  Maurer  (Tex.  Civ.  App.)  683. 

Parol  evidence  held  admissible  to  show  real 
consideration  given  for  a  trn^t  deed  and  notes 
secured  thereby,  though  the  trust  deed  recited 
a  different  consideration.— Street  t.  Robertson 
PPex.  Civ.  App.)   1120. 

{11.    OplaUm  evMeiMie, 

A  medical  expert,  who  had  not  seen  the  dead 
body  of  insured,  and  had  not  attended  him, 
was  not  comp^nt  to  express  his  opinion  as 
to  whether  death  waa  the  result  of  accident, 
or  design. — Manhattan  Life  Ins.  Co.  v.  Beard 
(Ky.)  35. 

In  an  action  on  a  partnership  note  against  a 
snrviving  partner,  his  opinion  that  the  note,  to 
which  his  copartner  bad  signed  the  firm  nam#, 
was  executed  for  money  borrowed  to  make  a 

fiayment  on  land  purchased  by  the  latter,  was 
ncompetent,  tis  was  also  his  opinion  that  a 
mortgage  bad  been  given. — Warren  Deposit 
Bank  v.  Younglove  (Ky.)  740. 

In  an  action  for  the  negligent  destruction  of 
pear  trees,  evidence  that  snch  trees  add  noth- 
ing to  the  vaine  of  the  soil  in  that  locality 
was  inadmissible.— Gulf.  C.  &  S.  F.  Ry.  Co. 
V.  Burroughs  (Tex.  Civ.  App.)  85. 

Admission  of  the  testimony  of  plaintiff,  iii 
an  action  by  a  locomotive  engineer  for  injuries 
received  in  a  collision,  to  explain  the  meaning 
ef  tlie  phrase  "having  his  train  nnder  control," 
as  Hsea  in  %  certain  rule,  Md  not  erroneous.— 
XexM  &  N.  O.  R.  Co.  v.  Mortrasen  (Tex. 
Civ.  App.)  99. 

It  was  not  error,  in  an  action  by  a  loco- 
motive engineer  for  injuries  received  in  a  col- 
lision, to  allow  plaintiff  to  testify  that  he  hsd 
his  train  under  control.- Texas  A  N.  O.  R.  Co. 
v.  Mortensen  (Tex.  Civ.  App.)  99. 

In  an  action  for  injuries  sustained  by  plain- 
tiff on  his  jumping  from  a  moving  train,  held 
competent  for  nim  to  testify  that  the  train 
was  not  going  very  fast  wlien  he  jiunped  off, 
and  that  he  thought  he  could  get  off  safely.-- 
Texas  &  P.  Ry.  Co.  v.  Crockett  (Tex,  Civ. 
App.)  11-i. 

A  physician,  who  has  no  knowledge  as  to 
the  effect  of  electricity  on  the  human  system, 
except  from  books,  and  is  not  an  expert,  held 
not  competent  to  give  an  opinion  thereon. — 
Webner  v.  Lagerfelt  (Tex.  Civ.  App.)  221. 

A  witness  iu  dn  action  against  a  railroad  com- 
pany for  damRges  to  cattle  received  during  car- 
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riage  held  competent  tn  testify  as  to  the  condi- 
tion in  wliich  tcey  would  hare  been  if  they  had 
been  prop«rly  cared  for^  although  he  bad  not 
seen  the  cattle  when  shipped  or  en  route. — San 
Antonio  &  A.  P.  Ry.  Co.  t.  Barnett  (Tex.  Civ. 
App.)  474. 

A  witness  in  an  action  against  a  railroad  com- 
pany for  damages  to  cattle  received  daring  car- 
riage held  competent  to  testify  as  to  what 
caused  the  condition  in  which  they  arrived  at 
destination.— San  Aiitouio  &  A.  P.  Ry.  Co.  v. 
Barnett  (Tex.  Qv.  App.)  474. 

Question  of  the  effect  of  a  train  striking  a 
man  standing  or  lying  apon  a  railway  track 
held  the  proper  subject  of  expert  testimony.— 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Matthews  (Tex. 
Civ.  App.)  588. 

In  an  action  for  goods  and  money  delivered 
to  defendant's  employe,  and  claimed  to  have 
been  so  charged  for  defendant's  convenience, 
the  admission  of  testimony  as  to  the  witness 
understanding  of  how  the  account  was  to  run 
is  error.— Shaw  v.  Gilmer  (Tex.  Civ.  App.)  679. 

Testimony  held  not  objectionable  as  a  conclu- 
sion of  the  witness. — Schuwirth  t,  Thumma 
(Tex.  CIt.  App.)  601. 

Where  the  value  of  Improvements  on  land  was 
in  issue,  testimony  of  witness  as  to  what  he 
estimated  the  improvements  to  have  cost,  and 
that  he  did  not  think  they  had  deteriorated 
much,  held  proper.- Smith  v.  Frio  County  (Tex. 
Civ.  App.)  711. 

In  an  action  for  personal  injuries,  hdd  error 
to  refuse  to  exclude  answers  of  a  witness  which 
were  mere  conclusions  and  not  responsive  to 
the  questions.— St.  I/>uis  S.  W.  Ry.  <3o.  of 
Texas  v.  Ball  (Tex.  Civ.  App.)  879. 

EXAMINATION. 

Of  witnesses  in  general,  see  "Witnesses,"  |  & 

EXCEPTIONS,  BILL  OF. 

In  criminal  prosecutions,  see  "Orimtual  Law," 

i  28. 
Necessity  for  purpose  of  review,  aep  "Appeal  and 

Error,''  f|  i-6,  11,  12. 

i  1.     Nature,  f  orai,  and  eonteats  In  ces- 
eral. 

Depositions  read  to  the  jury,  and  the  record 
of  another  action  read  as  evidence,  being  omit- 
ted from  the  bill  of  exceptions,  cannot  be  con- 
sidered as  a  part  thereof.— New  York  Life  Ins. 
Co.  T.  Browifs  Adm'r  (Ky.)  618. 

i   S.    Settlement,  slfwlnc,  and  flllnc. 

Under  Ky.  St.  i  1016,  where  a  motion  for 
a  new  trial  was  overruled  December  10th,  a 
bill  of  exceptions  tendered  February  13th  was 
too  late:  there  having  been  no  extension  of 
time.— City  of  Covington  v.  WUson  (Ky.)  8. 

Where  an  order  of  reference  was  entered 
November  0,  1895,  during  the  October  term, 
and  no  bill  of  exceptions  was  filed  during  that 
term,  a  bill  filed  during  the  April  term,  1898, 
was  unavailing  to  save  the  exceptions. — Smith 
v.  Baer  (Mo.)  166. 

A  bill  of  exceptions,  which  has  not  been  au- 
thenticated by  being  filed,  cannot  be  consider- 
ed.— Wilson  v.  St.  Louis  &  S.  F.  R.  (>).  (Mo.) 
928. 

EXCESSIVE  DAMAGES. 

Bee  "Damages,"  i  8. 

EXCHANGE  OF  PROPERTY. 

In  a  suit  to  avoid  a  transaction  consisting 
of  an  exchange  of  tracts  of  land,  on  tlie  ground 


of  fraud  in  the  execution  of  one  of  tlie  deeds, 
evidence  hdd  insufficient  to  prove  any  fraud.— 
Wilson  V.  Jackson  (Mo.)  97l 

Where  a  tract  of  land  worth  fLeOO  is  ex- 
changed for  a  tract  w^orth  $1,000,  there  is  no 
such  discrepancy  in  their  value  as  to  authorize 
a  cancellation  of  the  transaction,  though  the 
owner  of  the  latter  tract  had  paicfaased  it  for 
a  less  sum  for  purposes  of  speculation. — ^Wil- 
son V.  Jackson  (Mo.)  972. 

In  a  suit  to  avoid  a  deed  induced  by  fraadc- 
I  lent  representations,  evidence  hdd  not  to  show 

fraudulent  representations  of  facts,  nor  a  n-li- 
!  ance  on  the  representations  made^ — Wilson  v. 

Jackson  (Mo.)  972. 

EXCISE. 

Regulation  of  traflSc  in  intoxicating  liaoors.  see 
"Intoxicating  Liquors." 

EXCUSABLE  HOMICIDE. 

Bee  "Homicide,"  S  4. 

EXECUTION. 

See  "Attachment";    "Garnishment";    "Judicial 

Sales." 
Exemptions,  see  "Exemptions";    "Homeetead." 
To  collect  alimony,  see  "Divorce,"  |  2. 

I  {  1.     Proiterty  snbjeet  to  ezseiition. 
Rev.  St,  art  2547.  cannot  be  construed  to  de- 
vest a  principal  of  title  to  his  property  held 
by  an   agent  for  the  benefit  of  such   agent's 
creditors.— Cox  v.  Patten  (Tex.  Civ.  App.)  tt4. 

Under  Rev.  St.  art  2547,  property  hrid  in  pos- 
session for  two  years  by  an  agent  appointed 
by  an  executor  pursuant  to  the  express  author- 
ity and  purpose  of  the  will  held  not  liable  fcr 
such  agent's  debts.— Cox  v.  Patten  (Tex.  <5v. 
App.)  64. 

A  vendor  of  land  who  has  transferred  the 
lien  notes  held  to  have  no  interest  in  the  land 
subject  to  sale  under  the  execution. — Brotherton 
V.  Anderson  (Tex.  Civ.  App.)  682. 

S  2.    Stay,  QnaaUnc,  Tacatlnc  aad  xt- 
Ilef  against  execution. 

The  circuit  court  has  jurisdiction  to  enjoin 
the  collection  of  a  fee  bill  issued  by  the  clerk 
of  tlie  court  of  appeals,  on  the  ground  that  it 
contains  au  item  for  which  the  services  have 
not  been  rendered. — Shackelford  t.  PluUips 
(Ky.)  419. 

{  3.     Sale. 

Where  it  appears  that  the  smaller  of  two 
tracts  of  farm  land  sold  together,  if  they  liad 
been  sold  separately  would  have  realized  enoui:h 

I  to  satisfy  the  execution,  it  was  proper  to  quash 
the  sale  and  direct  a  resale  under  venditioni 

I  exponas.— White  v.  Roberts  (Ky.)  758. 

A  grantee  who  fails  to  record  his  deed  of 
conveyance  must  bear  the  loss  resulting  from 
a  sale  of  the  land  under  an  execution  against 
the  grantor.— Wilson  v.  Jackson  (Mo.)  972. 

Owner  of  vendor's  lien  notes  Add  not  estopped 


to  set  ug^  his  claim  against  an  execution  pur- 
App.)  682. 


chaser.— Brotherton    v.    Anderson     fTex.    Civ. 


One  purchasing  land  at  an  execution  sale  held 
to  have  had  constructive  notice  of  vendor's  lien, 
though  the  lien  notes  were  not  recorded. — Broth- 
erton V.  Anderson  (Tex.  Civ.  .\pp.)  682. 

Purchasers  at  execution  sale  get  no  title,  as 
against  holders  of  vendor's  lien  notes,  having 
notice  thereof  before  recording  abstract  of  judg- 
ment.—Puster   T.   Anderson   (Tex.    CUv.   App.) 
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I  4.    Bctwrm. 

A  sheriff,  sued  for  conversion  by  lery  and 
sale  HDder  execution,  held  estopped  trom  deny- 
ing the  leeallty  of  the  levy  by  his  return  on 
the  execution.— Cox  v.  Patten  (Tex.  Civ.  App.) 
64. 

i  6.    WroBcfnl   ezoeiitlon. 

In  an  action  against  a  sheriff  for  conversion, 
iri'egularity  in  a  levy  of  execution  held  imma- 
terial.—Cox  T.  Patten  (Tex.  Civ.  App.)  64. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";    "Wills." 
Effect  of  administration  on  limitation,  see  "Lim- 
itation of  Actions,"  §  2. 
Surrival  of  action  to  administrator,  see  "Abate- 
ment and  Revival,"  g  1. 
Testamentary  trustees,  see  "Trusts." 
Testimony  as  to  transactions  with  decedents,  see 
"Witnesses."  i  2. 

{   1.    Administration  in  ceaeraL 

Where  there  was  no  personal  estate  to  be  ad- 
ministered or  debts  to  be  paid,  an  action  by  an 
administratrix  to  settle  her  accounts  was  prop- 
erly dismissed.— Redmond's  Adm'x  v.  Redmond 
(Ky.)  745. 

I  2.    AppolBtBtent,     analifloatloii,     and 
tenure. 

Evidence  held  to  show  no  change  of  residence 
by  intestate  previous  to  death,  justifying  ap- 
pointment of  administrator  in  county  to  which 
he  had  gone.— Jones'  Adm'r  v.  Lay  (Ky.)  720. 

{  3.    Oolleetlon  and  nuanagement  of  ee- 
tate. 

In  an  action  by  a  legatee  to  settle  testa- 
tor's estate,  the  personal  representative  was 
entitled  to  credit  by  taxes  paid  by  her  which 
accrued  after  the  action  was  instituted. — ^Hood 
V.  Maxwell  (Ky.)  276. 

A  trust  company,  acting  as  administrator,  held 
iniilty  of  negligence  in  depositing  the  funds  of 
the  estate  In  an  insolvent  banic. — Oermania 
Safety  Vault  &  Trust  Co.  ▼.  Driskell  (Ky.)  610. 

Knowledge  of  president  of  administrator  tmat 
company,  who  was  also  president  of  bank  where 
funds  were  deposited,  of  the  bank's  insolvency, 
held  knowledge  of  the  trust  company,  in  a  con- 
troversy between  it  and  the  distributees  of  the 
estate. — Germania  Safety  Vault  &  Trust  Co.  v. 
Driskell  (Ky.)  610. 

Qood  faith  of  clerk  of  administrator  trust 
company  having  immediate  charge  of  deposits 
of  funds  of  estate,  and  belief  that  bank  was  sol- 
rent,  held  not  to  exonerate  the  company,  where 
its  superior  officera  had  Imowledge  of  facts  suf- 
ficient to  charge  them  with  notice. — Germania 
Safety  Vault  &  Tmst  Co.  v.  Driskell  (Ky.)  610. 

An  administrator  tmst  company  cannot  rely 
on  the  general  reputation  of  the  bank  where  it 
deposits  funds,  as  to  solvency,  where  its  presi- 
dent was  also  president  of  the  bank. — Germania 
Safety  Vault  &  Trust  Co.  v.  Driskell  (Ky.)  610. 

Ex  parte  settlement  made  by  administrator 
with  the  county  court,  and  including  as  a  part 
of  receipts  amount  the  estate  bad  on  deposit 
when  bank  closed,  as  evidenced  by  receiver's 
certificate,  held  not  to  preclude  distributees 
from  claiming  from  administrator  any  balance 
resulting  from  the  loss  of  the  deposit. — Germa- 
nia Safety  Vault  &  Tmst  Co.  v.  Driskell  (Ky.) 
CIO. 

Agreement  by  distributee  to  appointment  of 
tmst  company  as  administrator  and  to  receive 
a  part  of  administrator's  commission  for  special 
services  held  not  to  estop  him  from  question- 
ing act  of  administrator  in  selecting  a  bank  for 
deposit  of  funds.— Germania  Safety  Vault  & 
Tmst  Co.  T.  Driskell  (Ky.)  610. 

Where  one  to  whom  land  was  conveyed  as 
executor  mortgaged  it  to  secure  his  individnal 


debt,  the  purchaser  at  a  sale  made  to  enforce- 
the  mortgage  lien  was  charged  with  notice  of 
the  trust.— Bertram  v.  Ross  (Ky.)  638. 

On  setting  aside  foreclosure  sale,  purchaser 
held  entitled  to  be  reimbursed  for  moneys  ex- 
pended by  him  for  valuable  improvements  to 
the  extent  they  add  to  the  salable  value  of  the 
land,  to  be  set  off  by  the  reasonable  rental  val- 
ue of  the  land  from  the  time  tiie  owner  was 
entitled  to  possession.— Bertram  t.  Ross  (Ky.)- 
638. 

S   4.    Allowanees  to  BnrrlTlns  wife,  Kna— 
baad^  or  oUldrea. 

Under  Ky.  St.  i  2138,  providing  that  "the 
wife  shall  be  entitled  to  one-third  of  the  rents 
and  profits  of  her  husband's  durable  real  estate- 
from  his  death  till  dower  is  assigned,"  the  wid- 
ow is  entitled  to  the  gross  rents  during  that 
time  without  any  deduction  for  taxes,  insur- 
ance, or  repairs.— Morton's  Ex'rs  v.  Morton's 
Bx'r  (Ky.)  641. 

t  6.    Allowance  and  payn<ent  of  olalma;. 

The  judgment  of  a  probate  court  on  the  al- 
lowance of  a  claim  cannot  be  attacked  on  ao 
application  to  sell  lands  of  the  estate  to  pay 
debts.— Jackson  v.  Gorman  (Ark.)  346. 

The  administratrix  -with  the  will  annexed' 
was  not  entitled  to  the  allowance  of  a  claim 
asserted  by  her  against  testatrix  until  she  had 
filed  her  affidavit,  together  with  that  of  some 
one  else,  proving  the  claim.— Hood  v.  Maxwell 
(Ky.)  276. 

While  a  policy  of  life  insurance  assigned  to 
one  having  no  insurable  interest  cannot  be  en- 
forced by  the  assignee,  the  assitmment  does  not 
render  the  policy  void.— New  York  Life  Ins. 
Co.  V.  Brown's  Adm'r  (Ky.)  613. 

Evidence  considered,  and  held  to  justify  «> 
finding  that  services  rendered  by  plaintiff  to  de- 
fendant's intestate  were  rendered  in  expecta- 
tion of  a  legacy,  induced  by  declarations  of  de- 
ceased, and  hence  that  she  was  entitled  to  com- 
pensation.—Von  Carlowitz  v.  Bernstein  (Tex. 
CSV.  App.)  464. 

I  6.    IHatrltetlon  of  estate. 

It  was  error  to  allow  interest  on  a  legacy 
until  after  a  year  from  testator's  death.— Hood 
V.  Maxwell  (Ky.)  276. 

Services  of  attorneys  of  legatee,  suing  to- 
settle  an  estate,  cannot  be  charged  up  against 
the  ertate.— Hood  v.  Maxwell  (Ky.)  276. 

Where  an  executor  was  ordered  to  make  a 
distribution  under  Rev.  St.  1898,  t  240,  Md, 
under  the  circumstances,  that  he  could  not  as- 
sert that  he  need  not  ol>ey  the  order,  because 
no  refunding  l>ond  had  been  given  under  sec- 
tion 239.— In  re  Pound's  Estate  (Mo.)  273; 
Pound  V.  Cassity,  Id. 

Rev.  St.  1899,  {!  239,  240,  are  to  be  con- 
strued together,  and,  where  distribution  is 
made  by  an  executor  within  two  years  after- 
the  letters,  a  refunding  bond  is  required. — la 
re  Pound's  Estate  (Mo.)  278;  Pound  v.  Cas- 
sity, Id. 

S  7.    Sales  and  eonTeyamees  under  order 
of  oonrt. 

Where  the  probate  court  has  ordered  a  sale  of 
land  to  pay  debts,  and  the  time  for  appeal  has 
passed,  it  cannot  be  attacked  on  the  ground  that 
a  proper  showing  was  not  made.— Jackson  v. 
Gorman  (Ark.)  346. 

An  administrator  cannot  be  held  personally 
liable  on  a  covenant  of  warranty  which  recitei] 
that  it  was  made  in  his  capacity  as  administra- 
tor.—Dallas  County  V.  Club  Land  &  Cattle  Go. 
(Tex.  Sup.)  294. 

An  administrator  cannot  bind  his  estate  by 
a  covenant  of  warranty. — Dallas  County  v. 
Club  Laud  &  Cattle  Co.  (Tex.  Sup.)^.  > 
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S  B>    AotloBs. 

In  an  action  hy  an  adminiRti-ator,  the  def end- 
nut  was  entitled  to  have  nuother  person  who 
was  claiming  to  be  aduiiiiistrator  made  a  party. 
—Jones'  Adm'r  v.  Illinois  Cent  R,  Co.  (Ky.) 
<»9. 

In  an  action  by  a  person  claiming  to  be  ad- 
ninistrator,  in  ^ich  defendant  denied  that  the 
oouuty  court  whiota  nindc  the  appointment  had 
jai-isdiction  to  do  so,  the  question  as  to  where 
decedent  resided  held  for  the  jury  on  the  evi- 
dence.— Jones'  Adm'r  v.  Illinois  Cent.  R.  Co. 
(K.7.)  60n. 

Defendants  in  an  action  for  conversion  held 
tn  be  wrongdoers,  as  against  whom  plaintiff's 
right  of  possession  was  sufficient  to  support 
the  action.— Bridges  t.  Williams  (Tex.  OIt. 
App.)  120. 

Evidence  in  an  action  for  conversion  held 
■sufflcient  to  support  a  judgment  for  plaintiff.— 
Bridges  v.  Williams  (Tex.  Civ.  App.)  120. 

{  9.    Aeoonatinc  sad  •ettlemeiit. 

Where  one  of  the  executors,  who  kept  a  set 
■of  boohs,  was  allowed  ^50  per  month  for  that 
service  in  addition  to  his  other  allowances  up  to 
the  date  of  the  last  settlement,  he  cannot  com- 
jilain  of  the  refusal  of  a  rimilar  allowance  for 
the  subsequent  years  of  the  trust;  comparative- 
ly few  afcounts  being  then  left  open. — Morton's 
Bix'rs  V.  Morton's  Ex'r  (Kjr.)  64l 

Allowance  to  ejcecutore  for  their  services  ap- 
proved.—Morton's  Ez'rs  V.  Morton's  Bx'r  (Ky.) 
iHl. 

Ky.  St.  S  3888,  does  not  limit  an  executor  to 
5  per  cent,  of  the  cash  dlstribntetf,  btrt  he  is 
entitled  to  a  reasonable  allowance,  not  exceed- 
ing 6  per  cent,  on  the  entire  personal  estate. 
—Reed  v.  Reed  (Ky.)  819. 

Where  the  personal  estate  distributed  by  an 
executor  amounted  to  about  $80,000,  and  only 
about  815,000  was  cash,  it  was  error  to  re- 
strict the  executor  to  an  ailowauce  of  6  per 
cent,  on  the  latter  amount.— Reed  T.  Reed 
<Ky.)  819: 

EXEMPURY  DAMAGES. 

See  "Daxoagse"  |  1. 

EXEMPTIONS. 

See  "Homestead." 

From  taxation,  see  "Taxation,"  |  1. 

{   1.    nature  amd  •stent. 

A  Mngle  man,  who  ia  a  land,  loan,  and  In- 
surance' agent,  is  not  entitled  to  a  buggy  and 
harness  as  exempt  from  execution  as  tools 
and  apparatus  belonging  to  his  trade  and  pro- 
fession.—Gates  V.  McClure  (Tex.  Olv.  App.) 
224. 

A  typewriter  is  not  exempt,  as  a  tool  belong- 
ing to  the-  profession  of  a  physidan,  though  he 
uses  it  in  <)orre«pondence  and  advertising  Iris 
business.- Massie  v.  Atchiey  (Tex.  CSt.  App.) 
582. 

EXPERT  TESnWOWY. 

In  dvn  actions,  see  "Evidence,"  }  11. 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 

i    1.    CItU  UabUltT. 

In  an  action  for  false  imprisonment,  defend- 
ants are  not  liable,  unless  the  arrest  was  un- 
lawful, however  malicious  their  motive. — Ben- 
nett V.  Lewis  (Ivy.)  523. 

The  fact  that  plaintiff,  after  his  discharge  in 
bankruptcy,  was  arrested,  under  an  order  of  ar- 


rest procured  by  defendants  upon  a  jndjgment  of 
n  stnte  court  rendered  against  him  prior  to  his 
discharge,  does  not  show  the  arrest  unlawful. — 
Bennett  v.  Lewis  (Ky.)  52S. 


FALSE  SWEARING. 


See  "Perjury." 


FEES. 


Of  particular  classes  <if  offlcert  or  other  peraona. 
See    "District    and    Prosecuting    Attomegv"; 

"Sheriffs  and  Constables,"  S  2;    "Witseaaea," 

S  1- 
AttonwT,  see  "Attorney  and  CUeut."  i  8. 
County  officers,  aee  "Counties,"  {  L 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  {  & 

FENCES. 

A  person  giving  the  notice  provided  for  by 
Pen.  Code,  art.  797,  is  not  guil^  of  a  violation 
of  article  794,  for  cutting  loose  liis  fence  from 
tlie  fence  of  another.— Dennis  v.  Stats  (Tex. 
Cr.  App.)  838. 

Pen.  Code,  art  794,  provides  for  a  penalty 
for  acts  affecting  not  only  inclosed  lands  on 
which  agricultural  products  are  raised,  but  other 
lands  as  well.— Dennis  v.  State  (Tex.  Qt.  App.) 
838. 

Where  plaintiff's  son  was  injnred  \ir  riding 
against  a  barbed  wire  fence  Imilt  across  a  road 
by  defendant,  it  was  not  error  to  refuse  to 
charge  that,  if  defendant  exercised  ordinary 
care  to  prevent  injury  to  persons  who  might  bie 
reasonably  expected  to  pass  along  such  road  tiiat 
night,  plaintiff  could  not  recover.— Abilene  Cot- 
ton Oil  Co.  V.  Briscoe  (Tex.  av.  App.)  S15. 

Where  plaintiff's  son  was  injured  by  riding 
against  a  barbed  wire  fence  built  across  a  road 
by  defendant,  it  was  not  error  to  admit  evidence 
that  defendant's  agents  knew  that  tlie  fence  was 
not  on  defendant  s  land. — Abilene  Cottom  Oil 
Ca  V.  Briscoe  (Tex.  Civ.  App.)  316. 

Where,  in  an  action  for  injuries  resulting  from 
riding  against  a  barbed  wire  fence  built  oy  de- 
fendant across  a  road,  evidence  that  defendant 
left  the  fence  unguarded  and  without  warning 
is  admitted  without  objection,  defendant  can- 
not obju^t  to  the  question  of  his  negligence  in 
that  respect  being  submitted  to  the  jury,  oji  the 
ground  that  such  negligence  is  not  pleaded. — 
Abilene  Cotton  Oil  Oo.  v.  Briacoe  (Tex.  CXv. 
Aw-)  316. 

A  complaint,  in  an  action  for  injuries  result- 
ing from  contact  with  a  barbed  wire  fence 
built  by  defendant  across  a  road,  held  sufficient 
to  wariaut  a  charfe  permitting  iiie  jmy  to  find 
nagligence  in  leaving  the  fence  witaout  gaaxd 
or  warniug.— Abilene  Ootton  Oil  0».  v.  Briscoe 
(Tex.  Civ.  App.)  315. 

Where  defendant,  in  inclosing  its  ground*  with 
a  barbed  wire  fence,  built  over  onto  the  adjoin- 
ing grounds  and  across  a  frequently  traveled 
road,  whereby  plaintiff,  in  traveling  sucli  road, 
was  injured,  the  fact  that  its  manager  belieTcd 
the  fbnce  was  on  defendant's  gronnd  was  im- 
material.—Abilene  Cotton  0&  Go,  T.  Briscoe 
(Tex.  Civ.  App.)  316. 

Krideuce  considered,  and  held  to  justi^  a 
Guding  that  building  a  barbed  wire  fence  acroea 
a  frequently  traveled  road,  and  leaving  it  on  a 
dark  night  without  light  or  other  warning  to 
travelers,  was  negligence. — Abilene  Ootton  Oil 
Co.  V.  Briscoe  (Tes.  Civ.  App.)  31S.<.q  I p 
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FERRIES. 

f  I.     EsteliUaliiaaiit  aad  iii*lst«itanee. 

The  meaanre  of  damages  for  the  infringe- 
tnent  of  a  ferry  franchise  is  the  amount  of 
tolls  lost  to  the  owners  by  diminution  lu  the 
number  of  cnstomers  using  the  ferry. — Black- 
wood y.  Tanner  (Ky.)  600. 

The  income  derived  in  former  years  from  fer- 
ry tolls  and  the  income  received  from  the  same 
source  during  the  continuance  of  the  infringe- 
ment of  a  ferry  license  may  be  proved,  to  show 
the  value  of  the  franchise  and  the  extent  of  the 
tosses. — Blackwood  v.  Tanner  (Ky.)  500. 

The  act  of  operating  an  unlicensed  feny 
within  the  prohibited  distance  of  another  ferry 
is  an  actionable  wrong.— Blackwood  v.  Tanner 
<Ky.)  500. 

As  plaiutiffa'  ferry  license  was  a  joint  one, 
and  tney  executed  a  joint  obligation  to  dis- 
charge their  duties,  they  may  sue  jointly  for 
loss  of  tolls  from  the  illegal  infringement  of 
their  franchise,  though  one  of  them  ran  the 
ferry  one  week  and  the  other  the  next.— Black- 
wood ▼.  Tanner  (Ky.)  500. 

FIUNG. 

Bill  of  exceptions,  see  "Criminal  Tiaw,"  |  28; 

"Exceptions,  Bill  of,"  §  2. 
Brief  on  appeal,  see  "Appeal  and  Error,"  8  14. 
Record  on  apipeal  or  writ  of  error,  see  ''Appeal 

and  Error,*'  S§  H,  12. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  i  2, 

FINDINGS. 

Review  on  an>eal  or  writ  of  error,  see  "Appeal 
nd  Error,''  S  20. 


lud 


FIRES. 


Cansed    by   operation   of   railroad,   le*    "Bail- 
roads,"  I  9. 

FIXTURES. 

The  intention  with  which  machinery  ia  at- 
tached to  realty  is  to  be  considered  in  deter- 
mining it  such  machinery  becomes  a  part  of 
the  realty,  as  between  the  owner  and  holder 
of  a  lien  thereon. — Mundine  v.  Pauls  (Tex.  Civ. 
App.)  254. 

Machinery  placed  on  lots  by  a  vendee,  which 
may  be  removed  without  Injury  to  the  realty, 
does  not  become  a  part  thereof  as  against  one 
having  a  lien  from  the  purchase  of  vendor's 
lien  notes. — Mundine  v,  Pauls  (Tex.  Civ.  App.) 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

Jnrisdiction  of  justice's  court  in  forcible  dotainar 
cases,  see  "Justices  of  the  Peace,"  {  2. 

i  1.     OivU  UablUtr. 

As  the  sole  question  waa  whether  plaintiff 
was  in  actual  possession  at  the  time  of  the  al- 
leged forcible  entry,  defendant's  title  papers 
were  not  admissible  in  evidence  for  him.— Terry 
V.  Terry  (Ky.)  1024. 

Where,  In  an  action  of  forcible  entry  and  de- 
tainer of  school  land,  it  clearly  appeared  that 
plaintiff  was  in  possession,  tliat  hi:!  po»sesision 
was  recognised  by  tiie  land  ofllce,  and  that  de- 


fendant entered  unlawfully,  it  was  not  error 
to  direct  a  verdict  for  plaintiflf.— Renfro  v.  Har» 
ris  (Tex.  Civ.  App.)  460. 

FORECLOSURE.  , 

Of  mortgage,   see   "Chattel   Mortgage*,"   |  B: 
"Mortgagee,"  ff  4,  6. 

FOREIGN  CORPORATIONS. 

See  "0[>iporations,"  {  & 

FORFEITURES. 

For  breach  of  condition  in  deed,  see  "Deeds," 

^J2.  ' 

.  Of  dower,  see  "Dower,"  8  2. 
{ Of  insurance,  see  "Insurance,"  {  8. 

FORGERY. 

Under  Rev.  St.  1809, 1  2001,  proof  of  a  frand- 

aleut  alteration  of  a  check  by  defendant  will 
support  an  indictment  charging  him  with  hav- 
ing forged,  countei-ferted,  and  falsely  made  the 
same.— State  v.  Eaton  (Mo.)  638. 

Indictment  for  forgety  htl4  based  on  Rev.  St. 
1809,  8  2003,  and  that  it  need  not  aver  that  the 
check  forged  was  utt(«ed  for  a  consideration.— 
State  V.  Eaton  (Mo.)  539. 

Where  an  indictment  charges  that  defendant 
passed  a  forged  check  on  a  third  person  with 
intent  to  defraud,  he  may  be  convicted,  though 
the  proof  shows  that  the  third  peraon  was  in 
the  employ  of  another,  and  that  the  goods  and 
money  given  in  exchange  belonged  to  the  em- 
ployer.—State  V.  Eaton  (Mo.)  530.  . 

In  prosecution  for  forgery,  defendant's  de- 
murrer to  the  evidence  held  properly  overruled. 
—State  T.  Eaton  (Mo.)  539. 

FORMER  ADJUDICATION. 

See  "Judgment,"  88  9,  Ift 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  |  4, 

FORMS  OF  ACTION. 

See  "Ejectment":    "Replevin";    "TMapasa,"  8 
2;   "Trover  and  Oonvendon." 


FORNICATION. 


See  "Incest.** 


FRAUD. 


See  "EVaadoIent  Oonveyancea.** 

Against  sureties,  see  "Principal   and  Surety," 

By  agents,  see  "Principal  and  AgeuL"  }  2. 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," 8  2. 

In  exchange  of  property,  see  "Exchange  of  Prop- 
erty." 

In  procnring  deed,  see  "Deeds,"  8  L 

In  sales,  see  "Sales,"  8  1- 

I  1.     Deoeption  constltatlas  fraud    mni 
UabiUtr  therefor. 

A  misrepresentation  may  be  actionable,  though 
the  person  making  it  did  not  know  it  wag  false. 
— Beatty  v.  Bulger  (Tex.  Civ.  App.)  893. 

S    8.    Aotions. 

In  an  action  tw  deceit  in  a  sale,  it  is  not 
necessary    to    exprc9.sly    allej?e    that    Rlaiutiff   . 
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would  not  have  purchased,  but  for  the  false 
representatioiui.— Drake  y.  Holbrook  (Ky.)  512. 

The  measure  of  damages  in  such  an  action  is 
the  difference  between  the  actual  value  of  the 
stock  and  the  value  it  would  have  had,  if  the 
coriMration  had  been  in  the  condition  regre- 
sented  by  defendant.— Drake  v.  Holbrook  (Ky.) 
512. 

Defendant,  being  secretary  and  treasurer  of 
the  corporation  at  the  time  he  sold  his  shares 
to  plaintiff,  cannot  claim  that  his  representa- 
tions as  to  the  financial  condition  of  the  cor- 
poration were  made  by  him  in  iguoranoe  of  the 
fact  that  they  were  false. — Drake  y.  Holbrook 
(Ky.)  612. 

FRAUDS,  STATUTE  OF. 

}   1.    Promises  to  ansirer  for  debt,  de- 
fault, or  miaoarrlage  of  another. 

Statute  of  frauds,  providing  that  no  action 
shall  be  brought  to  charge  any  person  upon  a 
promise  to  answer  for  the  debt  of  another,  un- 
less in  writing,  does  not  appl^  to  a  promise 
made  to  the  debtor  on  a  sumcient  considera- 
tion for  the  benefit  of  a  third  person. — Botkin 
y.  Middlesborough  Town  &  Land  Co.  (Ky.)  747. 

}  2.    Real  property   and  estates  and  In- 
terests therein. 

An  alleged  executed  parol  agreement  for  sale 
of  land  held  not  enforceable  because  within  the 
statute  of  frauds.— Newcomb  v.  Cox  (Tex.  Civ. 
App.)  338. 

A  parol  agreement  by  a  husband,  who  has 
conveyed  an  undivided  110  acres  of  land  out 
of  a  310-acre  homestead  owned  by  him  and  his 
wife  as  community  property,  that  the  purchaser 
shall  take  his  110  acres  out  of  a  certain  part 
of  the  property,  where  not  made  in  fraud  of  the 
homestead  rights  of  the  wife,  is  valid. — Mass 
y.  Bromberg  (Tex.  Civ.  App.)  4(>8. 

I   3.     Requisites  and  sniBolenoy  of  writ- 
ing;. 

A  written  contract  for  the  sale  of  "115  acres 
of  land."  without  further  description,  has  no 
more  force  than  a  parol  contract. — ^Wortham  y. 
Stith  (Ky.)  390. 

§  4.     Operation  and  elteet  of  statnt*. 

Where  a  city  by  ordinance  granted  a  water 
company  a  25-year  franchise,  the  water  com- 
pany holds  the  franchise  subject  to  the  terms 
on  which  it  was  granted,  and  cannot  escape  the 
burdens  imposed,  at  least  as  to  past  transac- 
tions, upon  the  ground  that  the  contract  is  void 
under  tiie  statute  of  frauds. — Graves  County 
Water  Co.  v.  Ligon  (Ky.)  725. 

Statute  of  frauds,  providing  that  no  action 
shall  be  brought  to  cliarge  any  person  upon  any 
agreement  not  to  be  performed  within  one  year, 
unless  in  writing,  applies  only  to  agreements 
which  are  not  to  be  performed  upon  either  side 
within  a  year.— Botkin  v.  Middlesborough  Town 
&  Land  Co.  (Ky.)  747. 

Where  a  vendor  by  parol  elects  to  make  a 
deed,  rather  than  repay  the  consideration,  the 
deed  is  not  void  under  the  statute  of  frauds. 
— McKinley  v.  McKinley  (Ky.)  831. 

i  5.     Pleading,    eridenoe,   trial,    and   re- 
vlevr. 

A  refusal  to  instruct  that  a  promise  to  an- 
swer for  the  debt  of  another  is  invalid,  un- 
less in  writing,  held  erroneous  in  a  suit  to 
hold  a  landlord  for  a  debt  of  his  tenant. — 
Neal  v.  Brandon  (Ark.)  200. 

Where  plaintiff's  claim  of  an  original  promise 
to  pay  for  goods  and  money  delivered  and  char- 
ged to  another  than  defendant  is  denied,  the 
burden  of  plaintiff  to  establish  his  claim  is  not 
met  by  an  affidavit  to  the  account,  under  Rev. 
St.  art.  2323.— Shaw  y.  Gilmer  (Tex.  Civ.  App.) 
C70. 


FRAUDULENT  CONVEYANCES. 

{  1.     TranafeM  and  tMUuaetloaa  InTalld. 

Money  given  by  a  debtor  to  Us  wife  after 

Elaintifrs  debt  was  created  still  b^onged  to 
im,  and  therefore  real  estate  porchaaed  with 
the  money  in  the  wife's  name  may  be  subjected 
to  plaintiff's  debt.— Beatty  t.  Thomnaon's  Adm'r 
(Ky.)  384. 

Though  property  purchased  by  a  debtor  and 
conveyed  to  his  wife  after  he  liecame  inaolTent 
was  paid  for  by  him  out  of  his  own  means,  yet 
as  the  wife  at  the  time  placed  in  his  hands  sev- 
eral notes  which  were  the  proceeds  of  gifti 
which  he  had  made  to  her  while  he  was  sol- 
vent, and  out  of  those  notes  he  afterwards  re- 
imbursed tiimself,  the  transaction  was  not  fraud- 
ulent.— ^Noel  V.  Gaines  (Ky.)  625. 

A  deed  executed  by  a  debtor  with  intent  t» 
defraud  his  creditors  held  void  as  to  creditors, 
if  the  grantee  had  knowledge  of  the  grantor's 
fraudulent  intent.— Huffman  v.  Leobe  (Ky.) 
822. 

A  deed  to  a  wife  of  land  bongbt  with  ker 
insolvent  husband's  money  is  fraudulent  in 
law  against  an  existing  and  prior  creditor  of 
the  husband,  and  the  land  is  subject  to  sale 
for  his  debt— Halstead  y.  Mnstion  (Mo.)  Ss. 

Purchaser  held  not  to  have  had  notice  oC 
fraud  of  vendor,  so  as  to  make  him  a  pai^ 
ticipant  therein,  because  of  making  no  effort  to 
stop  payment  of  check.— Weil  v.  Reias  (Ua) 
946. 

Where  a  divorced  wife  seeks  to  set  aside  in 
favor  of  her  decree  for  alimony  a  mortgage  by 
her  husband  to  take  up  a  prior  mortgage  and  a 
new  loan,  it  is  not  error,  on  setting  aside  the 
mortgage,  to  subordinate  her  claim  to  tlie  priot 
mortgage.  —  Schultze  v.  Schuitse  (Tex.  CSv. 
App.)  56. 

A  mortgage  to  secure  a  bona  fide  debt,  exe- 
cuted by  an  insolvent  mortgagor  with  intent  to 
hinder  his  creditors,  held  valid,  unless  the  mort- 

fagee  participated  in  the  fraudulent   intent— 
Vatts  V.  Dubois  (Tex.  Civ.  App.)  698. 

A  mortgage  to  secure  a  fictitious  debt  exe- 
cuted by  an  insolvent  mortgagor  with  the  intent 
to  hinder  other  creditors,  wiui  the  mortgagee's 
knowledge,  held  void  as  against  the  mortgagor*! 
creditors.- Watts  v.  Dubois  (Tex.  Civ.  App.) 
698. 

A  mortgage  in  good  faith  on  firm  proi>erty  to 
secure  a  nrm  debt  and  an  individniU  partner's 
debt  held  valid,  though  the  firm  was  insolvent 
—Watts  V.  Dubois  (Tex.  Civ.  App.)  698. 

Evidence  held  to  sustain  finding  that  deed  to 
son  was  made  in  fraud  of  creditors. — ^Walters 
y,  Cantrell  (Tex.  Civ.  App.)  790. 

I  2.     Rights   and   llabilitiea   ot   parties 
and  pnrohaaera. 

Where  a  defendant  in  a  divorce  tmit  volun- 
tarily conveys  his  real  estate,  and  one  know- 
ing all  the  facts  takes  it  as  security  for  debts 
owing  by  defendant  such  conveyance  hfld 
fraudulent  as  to  the  claim  of  the  wife  for  aU- 
mony.— Schultze  v.  Schuitse  (Tex.  Gir.  App.)  56. 

S   3.    Remedies  of  eredltora  and  pnrehaa- 
era. 

The  act  of  1894,  regulating  the  property 
rights  of  married  women,  has  not  dionged  the 
rule  which  places  the  burden  of  proof  upon  the 
wife  in  an  action  brought  against  her  by  her 
husband's  creditor  to  reach  land  alleged  to 
have  bieen  purchased  by  the  husband  and  con- 
veyed to  her.— Sikklng  v.  E'romm  (Ky.)  760. 

Evidence  held  to  show  that  the  purchaser  bad 
knowledge  of  the  fraudulent  intent  of  his  gran- 
tor.— Huffman  v.  Leslie  (Ky.)  822. 

In  an  action  to  set  aside  an  alleged  fraudulent 
conveyance  made  by  a  corporation,  evidence  con- 
sidered, and  held,  that  it^waa  void  as  to  cred- 
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itors.  —  Johnson   ▼.   Stebblna-Thompson  Realty 
<3o.  (Mo.)  833. 

Ill  a  snit  to  Bet  aside  a  conveyance  aa  In 
fraad  of  creditors,  eTidence  held  insnffldent  to 
establish  fraud.— Burnham  r.  Boyd  (Mo.)  1088. 

In  a  snit  to  set  aside  a  conveyance  as  frand- 
ulent,  allegations  that  the  deed  was  made  to 
hinder  and  delay  creditors,  and  was  fraudulent, 
■without  specifications,  are  insuflScient. — Burn- 
ham  V.  Boyd  (Mo.)  1088. 

Where,  under  a  mortgage  valid  as  between 
the  parties,  the  mortgagee  is  given  possession, 
a  decree  adjudging  it  fraudulent  as  to  a  cred- 
itor is  not  erroneous  because  such  mortgagee 
remains  in  possession  until  the  premises  arc 
sold.— Schultze  v.  Schultse  (Tex.  Civ.  App.)  56. 

Where  deed  to  son  conveyed  62  acres  of 
land,  and  execution  was  levied  on  26  acres  as  > 
debtor's  property,  it  was  error,  on  decreeing  | 
the  conveyance  fraudulent  at  the  instance  of  i 
the  execution  creditor,  to  cancel  the  whole 
deed.— Walters  v.  Cantrell  (Tex.  Civ.  App.)  I 
790. 

In  trespass  to  try  title,  evidence  held  to  sns-  i 
tain  a  finding  that  a  transfer  of  the  land  by  a 
judcmeiit    debtor    was    fraudulent    as    against 
plaintiff.— Tinsley  v.  Corbett  (Tex.  Civ.  App.) ' 

mo. 

FREIGHT. 

See  "CSarrlers,"  |  2. 

GAMING. 

On  Sunday,  see  "Sunday." 

t   1.     OambUnc    oontraots   and   tranaao- 
tlona. 

Where  a  surety  in  a  supersedeas  bond  hai> 
been  compelled  to  pay  a  judgment  on  a  note  ; 
for  money  lost  at  gaming,  if  neither  he  nor 
any  creditor  of  liis  sues  within  six  months  to 
recover  the  amount,  any  other  person  may  do 
«o.— Jacob  T.  Clark's  Committee  (Ky.)  37. 

Money  lost  at  gaming,  though  the  payment 
be  made  on  a  judgment  therefor,  may  be  re- 
covered by  the  loser  or  his  creditor,  or  by  any 
other  person,  if  the  loser  or  his  creditor  fails 
to  sne  within  six  months. — Jacob  v.  Clark's 
Oommittee  (Ky.)  87. 

A  partner  in  the  business  of  racing  horses  is 
not  entitled  in  a  settlement  to  credit  by  money 
lost  by  him  on  a  bet  made  for  the  firm,  betting 
upon  horse  races  being  illegal. — Centrid  Trust 
&  Safe  Deposit  Co.  v.  Respass  (Ky.)  421. 

The  business  of  breeding,  training,  and  racing 
horses  for  purses  being  legal,  a  partnership  for 
that  purpose  may  be  settled  by  the  chancellor. 
—Central  Trust  &  Safe  Deposit  Co.  v.  Respass 
(Ky.)  421. 

Eqnity  will  not  entertain  a  bill  for  an  ac- 
counting of  profits  in  the  case  of  a  partner- 
ship in  the  business  of  "book  makingj  or  of 
making  wagers  on  horse  races;  the  business  be- 
ing illegal.— Central  Tmst  &  Safe  Deposit  Co. 
T.  Respass  (Ky.)  421. 

Where  a  gambling  contract  was  partially  exe- 
cnted  by  partial  payment  and  partial  enjoyment 
of  the  fllegal  privileges  sold,  the  rule  applicable 
to  the  recovery  of  money  paid  in  advance  under 
an  illegal  contract  wholly  executory  does  not 
apply,  and  hence  the  partial  payment  cannot  be 
recovered.  —  Ullman  v.  St.  Xionis  Fair  Aas'n 
(.Mo.)  949. 

A  contract  for  sale  of  the  privilege  of  book- 
making  and  pool-selling  upon  a  race  track  held 
a  gambling  contract,  and  hence  void. — Ullman 
v.  St.  I^ouis  Fair  Ass'n  (Mo.)  940. 

Pen.  Ode  1895.  art.  388.  prnhibiting  betting 
at  any  tenpin  alley,  was  impliedly  repealed  as 
to  licensed  tenpin  alleys  by  Ueu.  Laws  1887 


(Galled  Sess.)  p.  51,  rabd.  19.— HiU  y.  State 
(Tex.  Cr.  App.)  664. 

§  2.     Penalties  and  foxfeltarea. 

Admissions  of  certain  evidence  in  a  prosecu- 
tion of  a  railroad  company  for  permitting  gam- 
ing on  its  train  held  not  prejndicial,  having 
been  brought  out  by  the  witneaaes  explaining 
how  they  knew  that  gaming  was  done  in  the 
county,  and  the  instructions  confined  the  jury 
to  what  was  done  in  that  county. — Louisville 
&  N.  R.  Co.  V.  Commonwealth  (Ky.)  506. 

Under  Ky.  St.  S  1978,  a  railroad  company 
may  be  puuished  for  suffering  gaming  on  a 
moving  ^ain  under  its  control. — Louisville  & 
N.  B.  Cd.  v.  Commonwealth  (Ky.)  505. 

§   3.    Gximinal  respoaalbilltr. 

Facts  held  to  show  that  a  bowling  alley  was 
kept  for  the  purpose  of  betting,  contrary  to 
Gen.  Laws  27th  Leg.  p.  287.— Blades  v.  State 
(Tex.  Cr.  App.)  565. 

There  can  be  no  conviction  of  betting  at  a 
game  of  tenpius,  where  the  alleged  offense  was 
committed  prior  to  the  passage  of  Gen.  Laws 
27th  Leg.  p.  2C7;  Pen.  Code  1885,  art.  388, 
having  been  impliedly  repealed  by  G!en.  Laws 
1897  (Called  Sees.)  p.  51,  subd.  19.— Harris  v. 
State  (Tex.  Cr.  AppO  665.  i 

Under  Oen.  Laws  27th  Leg.  p.  267,  a  charge 
requiring  conviction,  if  it  was  fonnd  that  ac- 
cused kept  or  exhibited  a  bowling  alley,  held 
not  erroneous,  though  the  indictment  charged 
only  the  exhibiting.— Blades  v.  State  (Tex.  Cr. 
App.)  565. 

Allegations  of  an  indictment  for  gaming  hdd 
stlfflcient. — Gerstenkom  v.  State  (Tex.  Cr. 
App.)  568. 

'  Under  Pen.  Code,  art  388,  a  couviction  may 
be  had  for  betting  on  a  game  called  "crack- 
loo,"  played  by  throwing  coin  at  a  crack  in 
the  floor.— Donathan  v.  State  (Tex.  Cr.  .\pp.) 
781. 

An  indictment  for  gaming,  charging  that  de- 
fendant unlawfally  played  "at  a  game  of  cards 
in  a  public  place,  to  wit  a  gaming  honse,"  suf- 
ficientiy  charges  the  offense.- Oriffln  t.  State 
(Tex.  <>.  App.)  782. 

Under  Pen.  Code,  art.  388.  pnAiUting  gam- 
ing with  dice,  but  providing  that  no  person 
shall  be  indicted  under  such  section  for  playing 
any  such  game  at  a  private  residence,  an  in- 
formation which  fails  to  negative  the  fact  that 
the  gaming  was  at  a  private  residence  is  bad. 
—Borders  v.  State  (Tex.  Cr.  App.)  1102. 

GARNISHMENT. 

See  "Attachment" 

Consolidation  of  proceedings  for  trial,  see  "Tri- 
al," i  2. 

Effect  of  bankruptcy  of  debtor  on  liability  of 
garnishee,  see  "Bankruptcy,"  {  3. 

To  collect  taxes,  see  "Taxation,"  S  6. 

I   1.    Persons    and   proporty    anbjeet   to 
Kamlshment. 

A  balance  to  become  due  on  an  uncompleted 
building  contract,  indivisible  in  its  nature,  is 
not  subject  to  garnishment. — Medley  v.  Amer- 
ican Radiator  Co.  (Tex.  Civ.  App.)  86. 

The  lien  of  a  garnishment  attaches  only  to 
such  liability  as  has  accrued  at  the  date  of 
service,  or  which  accrues  between  the  service 
and  the  date  for  the  answer. — Medley  v.  Amer- 
ican Radiator  Co.  (Tex.  Civ.  App.)  86. 

t  2.    Writ  or  aiiaaaiona  and  notice,  soirr- 
lea,  and  ratnm. 

Return  of  an  ofilcer  in  garnishment  proceed- 
ings held  to  show  a  sufllcient  compliance  with 
Kev.  St.  1890,  i  388,  subd.  4.— Ma>x^Y^Hirt 
(Mo.)    2«0.  g  tized  byALiOUgiL 
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A     earnisbee,    required     to    answer 
f^ayW  Ann.  Oiv.  St.  arts.  220,  222,  is 


One  of  the  partXMrabip  made  garnishee 
held  competent  to  waive  service  of  process  and 
Kive  Jurisdiction  over  himself  personally  by 
voluntary  appearance. — Marx  v.  Hart  (Mo.) 
2U0. 

I   3.    Xilem  o£  samlaluneiU  Mtd  Uabllitr 
of  yaritialiea. 

A  plaintiit  in  garnishment,  having  followed 
tiie  steps  pointed  out  in  Rev.  St.  1899,  §  388, 
while  not  obtaining  a  clear  lien  on  specific 
property  in  hands  of  garnishee,  held  to  have 
obtained  a  lien  giving  him  a  right  to  hold  the 
camiahee  responsible  for  its  value. — Marx  v. 
Hart  (Mo.)  200. 

J   4.     Froeaedlnca  to  avpport  or  enforce, 

A  final  judgment  ronnot  be  rendered  against 
a  garnishee,  in  the  absence  of  any  showing  that 
a  judgment  was  ever  rendered  against  the  prin- 
cipal defendant. — Norman  v.  Poole  (Ark.)  433. 

A  verdict  in  proceedings  against  a  garnishee 
htld  not  improper,  though  not  specifying  the 
I)aTticnlar  value  of  each  article  held  by  the 
garnishee.— Marx  v.  Hart  (Mo.)  260. 

Judgment  in  garnishment  proceedings  held 
authorized  under  Rev.  St.  1899,  g  34S2.— Marx 
v.  Hart  (Mo.)  260. 

under 
liable 
for  any  debt  created  in  favor  of  the  principal 
defendant  between  the  time  of  the  service  of 
the  writ  and  the  return  day.— Gallagher  v. 
I'ugh  (Tex.  Civ.  App.)  118. 

Under  Sayles'  Ann.  Civ.  8t.  art.  245*  where 
garnishee  admits  his  indebtedness  either  to  de- 
fendant or  to  a  third  person,  and  asks  the  court 
to  determine  the  matter,  there  is  no  necessity 
for  n  "•ontrovorting  affidavit. — White  v.  San 
Miguel  (Tex.  Civ.  App.)  811. 

S   5.    Olalata  by  tUrd  peraema 

Where  n  creditor,  by  virtue  of  a  garnish- 
ment asserts  a  lien  on  funds  not  subject  there- 
to, other  creditors  who  have  acquired  righta 
in  such  fund  may  raise  the  defense. — Medley 
v.  American  Radiator  Co.  (Tex.  Civ.  App.)  86. 

GIFTS. 

Dedamtions  of  donor  to  prove  gift,  aee  "Ryl- 
denee,"  I  7. 

S    I.    Inter  TlToa. 

Evidence  relating  to  a  gift  of  a  life  insurance 
policy  held  sufficient  to  submit  the  question  to 
the  jury.— Lord  v.  New  York  Life  Ins.  Co.  (Tex. 
Sup.)  290. 

GOOD  FAITH. 

Of  purchaser,  see  "Vendor  and  Purchaser,"  |  4. 

GRAND  JURY. 

See  "Indictment  and  Information." 
Competency  of  grand  juror  as  witness,  see  "Wit- 
nesses," i  2. 

An  objection  that  certain  grand  Juror  was  not 
impaneled,  charged,  and  sworn  held  untenable 
under  the  facts.— State  v.  Armstrong  (Mo.)  961. 

GUARANTY. 

See  "Principal  and  Surety." 
Rpqulremonts  of  statute  of  frauds,  see  "Krauda, 
Statute  of,"  S  1. 

$    1.    RequlBltos  and  ▼aUdlty. 

Information  received  from  any  source  that 
goods  were  being  delivered  to  the  agent  upon 
the  faith  of  the  guaranty  was  sufficient  notice 
of  acceptance  to  bind  the  guarantor. — Greer 
Miiihinery  Co.  v.  Sears  (Ky.)  521. 


Where  a  written  contract  by  a  company  ap- 

rinting  au  agent  to  sell  goods  stipulated  that 
was  not  to  be  binding  until  signed  by  the 
president  of  the  company,  one  who,  prio<-  to  the 
signing  of  the  contract  by  the  president,  ex- 
ecuted a  written  guaranty  of  its  performanc<>, 
was  entitled  to  notice  of  Its  acceptance. — Greer 
Machinery  Co.  v.  Sears  (Ky.)  S21. 

i  2.    Slaaharso  of  gn«r»ntor. 

The  holder  of  a  bona  upon  which  an  uncoo- 

ditional  guaranty  was  indorsed  held  entitled, 
upon  the  default  of  the  principal,  to  look  to  the 
guarantor,  and  therefore  the  guarantor  was  not 
released  by  want  of  diligence  In  suinxthe  prin- 
cipal.—Yager  T.  Kentucky  Title  Co.  (Ky.)  1W27. 

I   3.    Remedies  of  erodltora. 

Instruction  in  suit  to  charge  landlord  with 
liability  for  tenant's  account  held  erroneoos,  as 
taking  that  question  from  the  jury. — Neal  t. 
Brandon  (Ark.)  200. 

GUARDIAN  AND  WARD. 

Anthority  of  guardian's  successor  to  exerdae 
power  of  sale  under  trust  deed  to  former 
guardian,  see  "Mortgages,"  {  4. 

Guardian  ad  litem,  see  "Infants."  t  2. 

§    I.    Bales  and  eonTeyanees  under  order 
of  oonrt. 

In  an  action  by  a  guardian  against  his  ward 
for  the  sale  of  the  ward's  real  estate  and  a  re- 
investment of  the  proceeds,  as  provided  by  Cir. 
Code  Prac.  {  48&,  plaintiff  must,  as  required  by 
Id.  i  402,  subsec.  4,  state  facts  showing  that 
the  sale  will  benefit  defendant.— Womble  r. 
Price's  Guardion  (Ky.)  370. 

Plaintiff  shoald  have  filed  with  his  petitioa 
the  title  papers  under  which  the  proper^ 
held,  as  required  by  Civ.  Code  Prac.  { 
sttlisec.  2.— Womble  t.  Price's  Guardian  (Ky.> 
370. 

S  2.    Aetiona. 

On  an  action  to  surcharge  a  settlement  made 
by  a  guardian,  brought  in  the  county  in  which 
the  guardian  qualified,  the  court  had  jnrisdic- 
tion  to  cancel  a  deed  executed  by  the  gnardian 
conveying  land  to  the  ward  located  in  another 
county.— Dawkins  v.   Hout^  (Ky.)  1047. 

HANDWRITING. 

Evidence  of  handwriting  in  criminal  proKcntioa^ 
aee  "Criminal  I^aw,"  {  12. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  E^mr,"  S  21. 
In  criminal  prosecutions,  see  "Criminal  Law,* 
I  29;   "Homicide,"  S  8. 

HEALTH. 

Appointment  of  health  offlcers  by  municipal  cop- 
porations,  see  "Municipal  Gonwrations,"  i  i. 

HEARSAY  EVIDENCL 

lu  civil  actions,  see  "Evidence,"  i  8. 
In  criminal  prosecutions,  see  "Urimiiul  Iaw/* 
J  10. 

HEIRS. 

See  "Descent  and  Distribution.* 

HIGHWAYS. 

See  "Bridges";    "Municipal  Corporations."  i  7. 
Accidents  at  railroad  crossings,  see  "Railroads." 

8  6. 
liability  of  raih-oads  for  obstrurtmg  lughways. 

see  "Railroads,"  {  4. 


INDEX. 


U8a 


{    1.    E«takliskMMrt,  aliaHAilMB,  and  dls* 
oontlnnaaoc. 

A  road  which  has  been  used  by  the  poblle 
for  more  than  20  years,  and  as  far  back  as 
the  memory  of  the  witaeBses  run,  mast  be  re- 
garded as  a  public  Wgh way.— Witt  v.  Hughes 
(Ky.)  281. 

A  road  recognized  and  worked  by  the  pub- 
lic for  some  25  years,  and  used  by  it  for  o^er 
20  years,  held  a  public  road. — ^Race  t.  State 
.Tex.  Or.  A  pp.)  560. 

A  road  becomes  a  pcrblic  road  when  the  com/- 
raissioners'  court  recojniizes  it  by  assi^ing 
hands  to  work  it,  and  the  public  use  it  as  a 
public  road.— Race  v.  State  (Tex.  Gr.  App.)  660. 

The  mere  failure  of  the  commissioners'  court 
to  comply  with  all  the  statutes  relating  to  lay- 
ing out  public  roads  will  not  per  se  render  the 
land  taken  not  a  public  road. — Race  v.  State 
(Tex.  Cr.  App.)  500. 

A  road  may  be  shown  to  be  a  public  road  by 
evidence  of  long-contlnned  use,  assifrnment  of 
hands  to  work  it  by  the  proper  nuthoritii'S,  and 
the  liket— Race  t.  Bute  (Tex.  Cr.  App.)  SflO. 


$  2. 


aMita,   and   work    en 


Taves,   turn* 
bigbirays. 

The  sheriff  of  Kenton  county  should  have  been 
enjoined  from  collecting  a  road  and  bridge  tax 
levied  exclusively  upon  the  owners  of  property 
in  the  county  outside  the  city  of  Oovlngton.  as 
the  special  acts  authorizing  such  a  tux  were 
repealed  by  Ky.  St.  §|  1833-1851.-Johnson  T. 
Itoske  (Ky.)  400;   Savage  v.  Same.  Id. 

Where  plaintifb  allege  that  a  tax  is  an  on- 
just  discrimination  against  tbem,  and  pray  for 
rll  proper  relief,  there  is  enough  in  the  petition 
to  show  their  right  to  an  Injunction,  on  the 
ground  that  the  special  acts  authorizing  tax 
were  repealed. — Johnson  v.  Boske  (Ky.)  400; 
Savage  v.  Same,  Id. 

i  3.     B«K«Llatioa  and  use  for  tra-vel. 

The  fact  that  the  travel  on  a  road  justified 
its  being  macadamized  is  sufficient  to  show 
that  it  should  not  be  obstructed  by  a  gate, 
and  therefore  the  court  should  order  the  re- 
moval of  the  obstruction.— Witt  v.  Uogbea 
(Ky.)  281. 


HOLIDAYS. 


See  "Sunday." 


HOMESTEAD. 

Election   between   homestead   and   dower,   we 
"Dower,"  {  2. 

I   1.    Ifatnre,  aeqnlsltlon,  and  extent. 

Facts  held  not  to  show  a  separation  of  a  part 
of  a  lot  used  for  business  purposes  from  a  por- 
tion thereof  used  for  residence  purposes,  so  as 
to  disentitle  the  owner  to  claim  the  entire  lot 
as  a  homestead.— Berry  v.  Meir  (Ark.)  439. 

Defendant  held  entitled  to  a  homestead  as 
against  the  claim  of  plaintiff  for  money  paid 
as  defendant's  surety. — Vest  v.  Vest  (liy.)  618. 

Homestead  acquired  with  proceeds  of  home- 
stead in  another  state  held  not  exempt  from 
judgment  on  cause  of  action  accrued  before  its 
acquisition. — State    Bank    v.    Dougherty    (Mo.) 

Ka. 

New  homestead  field  to  have  been  acquired 
«ith  proceeds  of  old,  and  therefore  exempt  from 
execution  under  Rev.  St.  1809,  i  3023.— Rose 
V.  Smith  (Mo.)  040. 

Where  proceeds  of  mortgage  on  homestead  are 
invested  m  a  new  homestead,  the  latter  is  ex- 
empt from-  execution,  under  Rev.  St.  1889,  g 
3t>23.— Rose  v.  Smith  (Mo.)  940. 

Attorney's  fees  proviileil  for  in  a  building  con- 
tract executed  by  a  liii>liaiid  and  wife  for  the 


improvement  of  the  homestead  are  not  a  lien 
on  tlie  homestead,  though  the  contract  gives 
a  mechanic's  and  matenal  man's  lien  thereon 
for  money  due  the  contractor. — American  Mut. 
Bldg.  &  Sav.  Ass'n  v.  Daugherty  (Tex.  Civ. 
App.)  131. 

Evidence  held  to  show  that  notes  recited  as 
consideration  for  deed  were  given  in  payment 
for  the  property,  and  therefore  that  vendor  re- 
tained the  legal  title  until  their  uaymeut;  a 
vendor's  lien  being  reserved.— Walsh  v.  Ford 
(Tex.  Civ.  App.)  854. 

Evidence  held  to  justify  a  finding  that  plain- 
tiff, in  an  action  to  recover  realty  sold  under 
execution,  bad  formed  an  intention  to  occupy 
the  land  as  homestead  prior  to  the  execution. — 
Foley  V.  Holtkamp  (Tex.  Civ.  App.)  881. 

4  2.    Wwmnmltir  or  •<Moni»fc»ane». 

Under  Act  March  11,  1891,  deed  of  home- 
stead held  not  void  because  the  certificate  of 
acknowledgment  did  not  show  that  the  wife  of 
grantor  acknowledged  the  execution  of  the 
deed,  but  only  that  she  acknowledged  that  she 
had  signed  a  relinquishment  ot  dower.— Seaw£l 
V.  Dirst  (Ark.)  lOSS. 

A  parol  gift  of  a  part  of  a  homestead  by  a 
husband  held  void  for  lack  ol  comptinnce  with 
the  statutory  requirements.— Morris  v.  Wells 
(Tex.  Civ.  App.)  248. 

Where  husband  conveyed  110  acres  out  of 
310-acre  homestead  tract,  and  subsequently  au- 
thorized the  purchaser  to  take  bis  110  acre» 
fi-om  the  south  end  of  the  whole  tract,  wife 
held  authorized,  after  husband's  deathjto  ratify 
such  agreement— Mass  v.  Brombcrg  (Tex.  Olv. 
App.)  468. 

4  3.     mclits  et  •nrrlTinc  hnabaad,  wMe, 
obUdren,  or  heirs. 

The  fact  that  the  wife  was  not  Ihing  with 
the  husband  at  his  death  does  not  deprive  her 
of  the  right  to  a  homestead  in  property  on 
which  he  made  his  home. — Redmo«>d's  Adm'x 
V.  Redmond  (Ky.)  745. 

Under  Ky.  Bt  |  1707,  the  widow  is  entitled 
to  a  Iiomestead  in  land  of  the  husband  occupied 
by  him  ae  such,  subject  to  the  right  of  hi» 
unmarried  infant  children  to  joint  occupanoy, — 
Atkins  V.  Baker  (Ky.)  1023. 

{  4.    Abandonment,    waiver,    or    ffortel- 

xuro* 
Statements  of  the  owner  of  land  that  ft  was 
subject  to  payment  of  his  debts  held  not  to  es- 
top snch  owner  from  afterwards  claiming  tiie- 
land  as  a  homestead,  in  an  action  by  a  party 
other  than  the  one  to  whom  such  statement  was 
made.— Berry  v.  Meir  (Ark.)  439. 

Under  the  statute  requiring  the  consent  of 
the  wife  to  any  conveyance  or  incnmbrance  of 
the  homestead,  a  statement  by  the  owner  of 
realty  that  the  land  was  subject  to  his  debts 
could  not  operate  as  a  binding  promise  not  to 
take  advantage  of  the  homestead  exemption. 
—Berry  v.  Meir  (Ark.)  439. 

Where  defendant  used  a  portion  of  his  lot 
for  business  purposes  and  a  portion  as  a  site 
for  his  residence,  the  mortgaging  of  the  resi- 
dence by  an  instrument  relinquishing  homestead 
rights  tiierein  held  not  to  estop  him  from  claim- 
mg  the  entire  lot  as  a  homestead.- Berry  v. 
Meir  (Alt.)  439. 

Where  defendant  used  a  portion  of  his  lot  for 
business  purposes  and  a  portion  for  remilence 
purposes,  a  conveyance  of  the  bosiness  portion 
to  his  wife  did  not  estop  him  from  afterwards 
claiming  the  entire  lot  as  a  homestead. — Berry 
V.  Meir  (Ark.)  430. 

A  honse  rented  oat  by  the  debtor  b  not  ex- 
empt as  part  of  the  homestead,  thonj^h  otanding 
on  the  lot  with  the  debtor's  residence,  and 
though  the  value  of  both  liousos  does  not  ex 
cecd   ?1,000.— Garrison  v.  Tenn   (Ky.>  14.        . 
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Wbere  a  debtor  and  his  wife  ieft  the  debtor's 
-farm,  renting  out  tlie  dwelling  bouse  thereon 
and  moTing  to  a  town,  where  they  are  more 
protitably  employed,  their  indefinite  intention 
to  return  to  the  farm  will  not  prerent  an  aban- 
donmeut  of  the  homestead. — ^White  y.  Roberta 
(Ky.)  758. 

Old  homestead  held  to  hare  been  abandoned 
and  new  one  established.— Rose  t.  Smith  (Mo.) 
•940. 

Evidence  considered,  and  keid  to  show  that  a 
husband  had  separated  1  lot  out  from  the  home- 
stead block  of  12  lots,  and  abandoned  it  as  a 
homestead,  before  coureying  it  by  his  deed,  in 
wUch  his  wife  did  not  join,  and  that  such  deed 
cooTeyed  a  good  title.— Drew  y.  Wooten  (Tex. 
av.  App.)  ^1. 

f   5.    Proteotlen     Mid     anforoement     of 
richts. 

Judgment  debtor  held  to  have  a  homestead, 
not  exceeding  S2,500,  in  certain  lands  seized 
on  execution.— Jones  y.  Dillard  (Ark.)  202. 

Right  of  homestead  is  a  personal  privilege,  to 
be  claimed  in  manner  prescribed  by  statute. — 
Jones  V.  Dillard  (Ark.)  202. 

A  judgment  denying  a  debtor's  right  to  the 
homestead  exemption  neld  binding  on  the  wife 
of  the  debtor,  though  she  was  not  a  party  to 
the  proceeding.  —  ITrazier  v.  Brashears  (Ky.) 
1038;   liozier  y.  Frazier.  Id. 

Where  defendant  and  wife  occupied  two 
separate  pieces  of  property  in  a  manner  cal- 
culated to  convey  the  impression  that  each 
was  a  homestead,  a  deed  of  trust  on  one  re- 
citing that  it  was  not  a  homestead,  together 
with  a  .written  designation,  executed  at  the 
same  time,  declaring  that  the  other  was  a 
homestead,  held  to  raise  the  question  of  es- 
toppel.—Parrish  y.  Hawes  (Tex.  Sup.)  209. 

An  instruction,  requested  in  an  action  to 
foreclose  a  deed  of  trust,  on  defense  of  home- 
stead, held  not  predicated  on  the  evidence. — 
Parrish  v.  Hawes  (Tex.  Sup.)  209. 

Facts  under  whicb  held,  that  mortgagee  of 
property  afterwards  claimed  to  be  a  home- 
stead might  rely  on  such  statements,  and  un- 
der which  their  right  to  rely  thereon  was  not 
a  questicm  for  the  jury. — Parrish  v.  Hawes 
(Tex.  Sup.)  209. 

Answers  of  Jury  to  roecial  interrogatories  in 
an  action  to  recover  realty,  sold  under  execution 
and  claimed  by  plaintiff  as  a  homestead,  held 
to  sustain  judgment  for  plaintiff.— Foley  r.  Holt- 
kamp  (Tex.  Civ.  App.)  891. 

HOMICIDE. 

I  I.     Mmder. 

A  homicide  Jield  to  have  been  committed  with- 
out any  provocation  which  could  reduce  it  to 
anything  less  than  murder  in  the  first  degree.— 
State  v.  Jackson  (Mo.)  938. 

In  the  absence  of  aid  or  encouragement,  or 
prior  agreement  or  conspiracy,  defendant  held 
not  responsible  for  killing  by  another.— Cortes  y. 
State  (Tex.  Cr.  App.)  4^. 

i  2.     Maaalangliter. 

Evidence  held  to  sustain  a  conviction  of 
manslaughter. — Crenshaw  y.  State  (Ark.)  19ft. 

Mere  lapse  of  time  between  formation  of  de- 
sign to  kill  and  the  killing,  wbere  it  is  sought 
t»  reduce  it  to  manslaughter  for  insulting  con- 
duct toward  female  relative,  does  not  show  al>- 
«t?uce  of  passion. — Hudson  v.  State  (Tex.  Cr. 
App.)  668. 

4  3.    Araanlt  wlfli  Intent  to  klU. 

Evidence  that  defendant  stablicd  a  person,  or 
was  present  aiding  and  abetting  another  in  so 
doing,  warrants  a  conviction  as  principal. — 
State  V.  Melvin  (Mo.)  534. 


{  4.     EzenasUe  or  JnstUbiblo  hoaUeide. 

If  deceased  was  about  to  commit  a  felony, 
defendant  had  the  right  to  disarm  Iiim,  bat  had 
no  right  to  use  more  force  than  reasonably  ap- 
peared necessary  for  that  purpose. — ^Burton  y. 
(}ommonwealth  (Ky.)  516. 

The  court  properly  charged  not  to  acqmt  on 
the  ground  of  self-aefense,  if  accused  "sought 
out  the  difficulty  with  the  deceased,  and  con- 
tinued to  engage  in  and  to  urge  the  difficulty 
up  to  and  iududing  the  time  of  firing  the  ttttal 
shot."  —  Blankenship  y.  Commonwealth  (Ky.) 
994. 

A  person,  in  preventing  an  injury  to  his  pei^ 
son,  may  use  whatever  force  is  necessary,  with- 
out first  resorting  to  all  other  means  within  his 
power.  Pen.  Code,  art.  677,  referring  to  tba 
protection  of  property.— Allen  v.  State  (Tex.  Cr. 
App.)  671. 

Defendant  in  prosecution  for  homicide  held 
justified  in  killing  deceased,  if  such  action  was 
necessary  in  the  resistance  of  an  unlawful  as- 
sault.—Allen  v.  Sute  (Tex.  Cr.  App.)  671. 

An  instruction,  in  a  prosecution  for  assault 
with  intent  to  murder,  as  to  defendant's  right 
of  self-defense,  held  proper.— Hall  v.  State 
(Tex.  Cr.  App.)  783. 

One  who  intentionally  provokes  an  assault 
in  order  that  he  may  kill  his  assailant,  held 
guilty  of  assault  with  intent  to  murder,  wheth- 
er he  shoots  in  self-defense  or  not. — Hall  y. 
State  (Tex.  Cr.  App.)  783. 

Where  one  goes  to  a  place  intending  to  pro- 
voke a  difficulty,  if  necessary,  in  order  to  see 
his  children,  and  does  anytliing  causing  his 
wife  to  assault  him,  and  he  shoots  her,  he  is 
guilty  of  at  least  an  aggravated  assault.— Hall 
V.  State  (Tex.  Cr.  AppO  783. 

On  a  prosecution  for  assaulting  a  wife  with 
intent  to  murder,  wherein  defendant  claimed 
that  his  wife  assaulted  him  while  he  was  at- 
tempting to  visit  his  children,  an  instruction 
conditioning  defendant's  right  of  self-defense 
upon  whether  he  bad  been  forbidden  or  invited 
to  come  to  the  house  was  erroneous. — Hall  v. 
State  (Tex.  Cr.  App.)  783. 

Where  defendant  is  on  trial  for  homidd* 
claiming  self-defense,  a  chai-ge  that  he  cannot 
justify  on  that  ground,  if  he  sought  the  meet- 
ing for  the  purpose  of  provoking  a  difficulty 
with  intent  to  kill  deceased,  is  error. — Johnson 
v.  State  (Tex.  Cr.  App.)  845. 

i  5.    Indiotmeat  and  Ijtformatloa. 

An  Indictment  for  murd«-,  charging  that  de- 
fendants mnrdo^  deceased  "by  shooting  him 
with  powder  and  leaden  balls,"  held  sufficient.-— 
Blankenship  v.  Commonwealth  (Ky.)  994. 

{  6.     Evideiioe. 

It  was  error  to  permit  defendant  to  prove 
that  it  was  said  that  deceased  was  inclined  to 
be  domineering  and  overbeai'ing  among  his  own 
race.— Commonwealth  v.  Bright  (Ky.)  604. 

Evidence  held  to  support  a  conviction  of  mur- 
der in  the  first  degree.— State  v.  Flutcher  (Mo.) 
429. 

In  a  prosecution  for  assault  with  intent  to 
murder,  an  objection  to  prosecutrix's  testimony 
tliat  she  found  some  of  her  clothing  with  oil 
poured  on  it  held  not  well  taken;  the  circum- 
stances tending  to  show  that  it  was  done  hj 
accused.— Baines  v.  State  (Tex.  Cr.  App.)  847. 

Where  defendant  attempted  to  show  by  a  wit- 
ness that  there  was  no  motive  for  his  shooting 
the  witness'  daughter,  on  the  ground  that  goca 
feeling  existed  between  all  the  parties,  it  was 
competent  for  the  state  to  show  that  differences 
did  exist.— Baines  v.  State  (Tex.  Cr.  App.)  84". 

Where  the  theory  of  the  state  was  that  ac- 
cused shot  prosecutrix  because  defeated  in  at- 
tempts to  seduce  her,  evidence  of  which  it  pro- 
duced, it  was  competent  for  it  to  show  that  tha 
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feeling  existing  between  tbem  was  bad.— Biiines 
V.   State  (Tex.  Cr.  App.)  847. 

Witnesses  identifrins  accused  as  being  in  a 
certain  room  where  they  were  sleeping  some 
time  before  the  shooting  occarred  held  properly 
allowed  to  identify  him  by  a  broken  arm.  and 
having  it  in  a  sling. — Baiues  v.  State  (Tex.  Cr. 
App.)  8-J7. 

In  a  prosecution  of  accused  for  shooting  his 
sister-in-law,  it  was  competent  to  show  the  chai-- 
acter  of  shot  talien  out  of  the  pocket  of  a  pair 
of  pauts  which  were  found  at  his  house,  and 
-which  a  witness  stated  belonged  to  accused. — 
Baines  v.  State  (Tex.  Cr.  App.)  847. 

A  declaration  made  by  the  accused  after  his 
arrest  held  pertinent  to  meet  an  alibi  fet  up 
by  him.— Baines  v.  State  (Tex.  Cr.  App.)  847. 

i  7.    Trial. 

Indictment  for  murder  and  evidence  held  suffi- 
cient to  warrant  an  instruction  as  to  conspiracy. 
— Tontz  T.  Commonwealth  (Ky.)  383. 

Instruction  as  to  self-defense  held  not  preju- 
dicial to  defendant. — Williams  r.  Commonwealth 
(Ky.)  401. 

Defendant  was  not  prejudiced  by  an  instruc- 
tion not  to  acquit  on  the  ground  of  self -defense, 
if  defendant  commenced  the  eouflict  with  intent 
to  indict  on  deceased  some  bodily  harm. — Wil- 
liams V.  Commonwealth  (Ky.)  401. 

Defendant  cannot  complain  that  the  instruc- 
tion as  to  self-defense  did  not  submit  the  ques- 
tion whether  he  had  a  right  to  believe  him- 
Belf  in  danger  from  the  sons  of  deceased,  where 
he  did  not  by  his  testimony  claim  it. — Williams 
■V.  Commonwealth  (Ky.)  401. 

An  instruction  as  to  self-defense  was  errone- 
ous, where  the  jury  may  have  supposed  from 
the  language  used  that  they  must,  in  order  to 
acquit,  believe  that  defendant  was  nctnnlly  in 
danger.— Burton  v.  Commonwealth  (Ky.)  516. 

Under  an  indictment  for  murder,  if  there  is 
any  evidence  tenilins  to  show  the  homicide  is  of 
the  degree  of  manslaughter,  the  accused  is  en- 
titled to  nn  instruction  on  that  hypothesis. — 
Trnbne  v.  Commonwealth  (Ky.)  718. 

One  accused  of  murder  held  entitled  to  in- 
structions as  to  self-defeuse  and  manslaughter 
on  the  evidence. — Ti-abue  t.  Commonwealth 
(Ky.)  718. 

Instruction  on  the  right  to  arrest  and  resist 
held  necessary,  where  member  of  posse  is  killed 
while  attempting  to  arrest  without  warrant. — 
Oortez  V.  State  (Tex.  Cr.  App.)  453. 

Submission  of  issue  as  to  negligent  homicide 
held  erroneous. — Flyun  v.  State  (Tex.  Cr.  App.) 
551. 

Instruction  as  to  rights  of  accused,  in  a  prose- 
cution for  homicide. ,  to  protect  his  dwelling 
against  unlawful  assault,  held  erroneous,  be- 
cause not  8pe<-ifically  applied  to  the  circumstan- 
ces of  the  case.— .\llen  v.  State  (Tex.  Cr.  App.) 
671. 

Charge  in  prosecution  for  morder  held  prop- 
erly refused,  because  authorizing  acquittal, 
though  the  killing  might  have  b<>en  the  result 
of  sudden  rage  or  resentment— Allen  v.  State 
(Tex.  Cr.  App.)  (571. 

Under  Pen.  Code.  art.  «76.  where  homicide 
is  coininitted  to  prevent  murder,  etc.,  and  the 
weajMins  used  by  the  aggressor  are  calculated 
to  accomplish  the  purixise  imputed  to  him,  the 
legal  presumption  that  he  intended  to  accom- 
plish such  purpose  should  be  given  in  the 
charge  to  the  JU17. — Hall  v.  State  (Tex.  Cr. 
App.)  78;i. 

On  a  prosecution  for  nssnult  with  intent  to 
murder,  wherein  the  defense  was  self-defense, 
evidence  held  sufficient  to  bring  tlie  case  under 
Pen.  Code,  art.  670,  so  as  to  require  an  iu- 
structiou  as  to  the  presumption  arising  from 
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use  of  deadly  weapons  by  the  aggressor.— Hall 
V.  State  (Tex.  Cr.  App.)  iS3. 

An  instruction,  in  a  prosecution  for  assault- 
ing a  wife  with  intent  to  mui-der,  that  defend- 
ant had  a  right,  in  order  to  see  his  children, 
to  go  upou  the  premises  of  his  wife's  father  "iu 
a  peaceful  manuer."  held  proper.- Hall  v.  State 
(Tex.  Cr.  App.)  7S3. 

Evidence  on  a  trial  for  assault  with  Intent  t« 
murder  held  not  to  warrant  instructions  on  ag> 
gravated  assault.  —  Duffy  t.  State  (Tex.  Or. 
App.)  8-14. 

§  8.     Appeal  and  error. 

Where  it  is  not  disclosed  that  a  foundation 
was  properly  laid  for  the  admission  of  a  state- 
ment as  a  dying  declaration,  a  conviction  will 
not  be  disturbed  because  of  its  exclusion. — 
Young  V.  State  (Ark.)  658. 

Though  evidence,  on  a  trial  for  murder,  to 

the  effect  that  on  the  evening  after  the  killing 
defendant  said  of  deceased  that  he  had  been 
hard  to  get  along  with,  and  that  he  did  not 
want  to  be  liossed  by  deceased,  may  have  been 
'  in  chief,  its  admission  after  defendant  closed 
I  hia  testimony  held  harmless  error.— Burton  v. 
Commonwealth  (Ky.)  510. 

An  instruction  for  the  state  on  a  prosecution 
for  murder  which  conflicted  with  another  in- 
struction given  for  the  state,  with  respect  to 
murder  in  the  second  degree,  was  not  prejudicial 
to  defendant,  where  he  was  not  convicted  of 
murder  in  the  second  degree.— State  v.  Jackson 
(Mo.)  938. 

An  instruction  in  a  murder  case  defining  "de- 
liberation" held  inaccurate,  but  not  prejudicial 
to   defendant,    in    the   ab.sence   of   any   lawful 
i  provocation  which  could  reduce  the  homicide  to 
'  anything  less  than  murder  in  the  first  degree. — 
State  T.  Jackson  (Mo.)  938. 


HORSES. 


See  "Animals." 


HOSPITALS. 

Duty  of  master  to  admit  injured  employ^  to 
hospital  maintained  by  contributiona  from  em- 
ployes, see  "Master  and  Servant,"  t  1. 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Bigamy";  "Curtesy";  "Divorce";  "Dow- 
er"; "Marriage." 

Adultery,  see  ".Vdultery." 

Competency  na  witnesses,  see  "Witnesses,"  {  2. 

Conveyances  to  wife  iu  fraud  of  creditors  Of 
husband,  see  "I'^raudulent  Conveyances,"  S  1. 

Privileged  communications,  see  "Witnesses," 
S2. 

Rights  of  survivor,  see  "Executors  and  Ad- 
ministrators," {  4;  "Homestead,"  i  3. 

{    1.    Slsitbllities  and  pririlecoa  of  oot- 
ertnre. 

Married  woman  held  not  estopped  to  deny  the 
authority  of  one  who  sold  her  land,  where  she 
never  received  any  part  of  the  purchase  money 
or  the  notes  executed  therefor,  or  iu  any  other 
way  ratified  or  approved  the  sale. — Floyd  v. 
Mackey  (Ky.)  518. 

Where  a  husband  and  wife  join  in  a  deed 
with  covenant  of  warranty  of  a  tract  of  land 
which  they  claimed  she  owned,  the  land  in  fact 
being  public  school  land,  in  an  action  for  breach 
of  such  covenant,  judgment  cannot  be  recovered, 
against  her,  either  on  the  covenant  or  because- 
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the  contract  was  illegal.— Johnson  v.  Blnm  (Tex.  r 
Civ.  App.)  4«1. 

Where  plaintiff  kept  house,  and  nursed  and 
cared  for  an  inralid  wife,  under  promise  of  a 
legacy,  which  was  not  given,  the  fact  that  the 
InvaJin's  hnshaud  lived  with  her,  and  hence 
necessarily  reocired  benefit  from  the  service,  did 
not  affect  plaintiff's  right  to  compensation  from 
the  wife's  estate. — Von  Carlowitai  v.  Bernstein 
(Tex.  Civ.  App.)  404. 

In  an  action  against  the  estate  of  a  wife  for 
necessary  personal  services  rendered  to  her,  it 
is  not  necessary  to  show  that  her  husband  was 
nnnble  or  refused  to  pay  for  such  services. — 
Von  Carlowitc  v.  Bernstein  CTex.  CIt.  App.) 
464. 

{  S.     Wife's  seiiar»te  «st«t». 

Under  Const.  1874,  a  deed  executed  by  a 
husband  of  the  wife's  property,  in  which  she 
joins  and  relinquishes  dower,  conveys  the  fee 
to  grantee,  who  took  without  notice  of  the 
wife's  claim. — Jones  v.  Hill  (Ark.)  194;  Same 
T.  Seaborn,  Id. 

Where  the  wife's  snccess  in  business  was 
due  to  the  skill  of  her  husband  as  her  agent, 
real  estate  purchased  with  the  profits  of  the 
business  was  subject  to  the  husband's  debts. 
—Blackbom  t.  Thompson  (Ky.)  5. 

Though  husband  and  wife  signed  a  note 
jointly,  the  word  "principal"  appearing  after 
the  wife's  name,  held  the  wife  was  surety  mere- 
ly, and  was  therefore  not  bound.— Postell  v. 
Crumbaugh  (Ky.)  830. 

Where  plaintiff  solicited  defendant  to  buy 
her  land  from  one  to  whom  her  hu.shand  had 
sold  it,  and  to  whom  she  and  the  husband  joint- 
ly had  executed  a  title  bond,  which  he  did, 
paying  to  plaintiff  a  part  of  the  purchase  price, 
plaintiff  held  estopped  to  claim  that  she  was 
forced  by  tlireats  to  sign  cither  the  title  bond 
or  the  deed  to  defendant.— Erasure  v.  McGuire 
(Ky.)  1015. 

In  the  absence  of  any  pleading  or  proof  that 
land  acquired  by  a  wife  during  coverture  was 
paid  for  out  of  her  own  means,  it  is  presumed 
that  it  was  paid  for  with  money  of  her  hus- 
band.—Ilalstead  V.  Mustion  (Mo.)  258. 

Under  the  statnte  of  Texas  defining  the  pow- 
ers of  married  women,  deeds  executed  to  con- 
vey a  wife's  separate  property  throuKh  a  trus- 
tee to  the  husband,  to  be  held  as  couimnuity 
property,  are  void.- Kellett  t.  Trice  (Tex.  Sup.) 
51. 

Property  devised  to  a  woman  for  life,  "to  re- 
ceive for  her  fole  and  separate  nse,  and  no 
other,"  the  rents  and  pn)lits  thereunder,  is  her 
separate  property,  so  that  rents  are  not  liable 
for  husband's  debts. — Sullivan  v.  Skinner  (Tex. 
Civ.  App.)  (!S(t. 

Evidence  held  to  sufficiently  show  that  land 
conveyed  to  a  husband  was  purchased  for  the 
benefit  of  bis  wife  as  her  separate  property  out 
of  the  earniut's  of  their  minor  smi,  and  that  the 
husband  assented  to  such  nse  of  the  earnings, 
and  therefore  that  it  belonged  to  her. — Goldstein 
v.  Cockrcll  (Tex.  Civ.  App.)  878. 

Propi-rty  deeded  to  a  wife  in  consideration  of 
her  i-elinqnishment  of  ri);lits  in  a  homestead 
became  hers,  and  the  lien  of  a  judgment 
against  the  husband  could  not  attach  thereto. 
— Drake  v.  Davidson  (Tex.  Civ.  App.)  889. 

Property  deeded  to  a  wife  on  her  relinquish- 
ment of  rights  in  a  honiesfcad  held  not  subject 
to  judgment  against  husband,  th(mgh  deed  did 
not  state  it  was  her  separate  projierty. — Drake 
T.  Davidson  (Tex.  Civ.  App.)  8SU. 

i   3.     Actions. 

Where  a  married  woman  permitted  a  judg- 
ment liy  deianlt  on  her  promissory  note,  she 
cannot  resist  the  enforcement  of  the  judgment 
on  the  ground  that  she  was  a  married  woman 


and  the  surety  of  her  husband. — Shanklin  t. 
Moody  (Ky.)  502. 

A  judgment  against  a  husband  and  wife  may 
be  satisfied  out  of  the  wife's  separate  prop- 
erty, though  it  does  not  sj>eciflcally  direct  that 
execution  may  issue  against  her  woperty.— 
Walters  t.  Cantrell  (Tex.  CiT.  App.)  790. 

Injunction  will  not  lie  to  restrain  execution 
against  a  wife's  separate  property  on  a  judg- 
ment against  husband  and  wife  on  a  joint 
note,  on  the  contention  that  the  note  was  not 
given  for  necessaries,  or  for  expenses  incurred 
for  her  separate  estate,  or  for  any  tort  commit- 
ted by  her.- Walters  r,  Cautrell  <Tex.  Civ. 
App.)  780. 

I  4.     Oommnnlty  property. 

A  conveyance  of  a  large  amount  of  the  wife's 
property  and  small  imount  of  the  hnsband's. 
for  a  consideration  of  one  dollar  paid  by  each 
to  the  other,  to  a  trustee  to  reconvey  to  the 
husband  to  be  held  as  community  property,  ii 
without  consideration.— Kellett  v.  "Trice  (Tex. 
Sup.)  51. 

Children  htld  entitled  to  a  one-halt  interest 
in  homestead  and  community  property  conveyed 
by  the  hnsbnnd  by  deed  in  which  the  wife  dil 
not  join.— Cdlonial  &  TT.  R.  Mortg.  Oo.  T.  Thet- 
ford  (Tex.  Civ.  App.)  103. 

PuH'haser  of  community  property  from  sur- 
viving wife  held  to  be  an  innocent  purchaser 
as  to  oue-half  only.— Burleson  v.  Alris  (Tex. 
Civ.  App.)  235. 

Where  defendants  in  trespass  to  try  title 
had  bought  from  a  surviving  wife  with  knowl- 
edge thereof,  they  were  chargeable  with  noti<-e 
that  deceased  bad  left  children  surviving  him. 
—Burleson  t.  Alvis  (Tex.  Civ.  App.)  235. 

Where  a  surviving  wife  conveyed  land  by 
a  deed  reserving  the  vendor's  lien,  on  a  re- 
conveyance, »nbse<iuent  purchasers  from  her 
were  charged  with  knowledge  of  the  interest 
of  her  husband's  heirs. — Burleson  t.  Alvis 
(Tex.  Civ.  App.)  235. 

A  deed  by  a  husband  of  an  undivided  110 
acres  out  of  a  310-acre  tract  owned  by  him  and 
his  wife  as  community  property,  and  occupii-d 
by  them  as  a  home,  will  pass  the  title  thereto, 
though  the  wife  does  not  join  therein.— Mass 
V.  Bromberg  (Tex.  Civ.  App.)  468. 

ILLEGITIMATE  CHILDREN. . 

See  "Bastards." 

IMPEACHMENT. 

Of  record,  see  "Appeal  and  Error,"  IS  11,  12. 
Of  witness,  see  "Witnesses,"  §  4. 

IMPLIED  CdNTRACTS. 

See  "Money  Paid";  "Work  and  Labor." 

IMPRISONMENT. 

See  "Arrest";  "False  Trnprisonment." 
Escape  of  prisoner,  see  "Escape." 

IMPROVEMENTS. 

Allowance  or  recovery  of  compensation,  see 
"Ejectment"  f  4;  "Trespass  to  Try  Title," 
i  3. 

I.ieus.  see  "Mechanics'  Liens." 

Pulilic  improvements,  see  "Muniidpal  Corjiora- 
tious,"  i  B. 

INCEST. 

On  a  prosecution  for  incest,  evidence  ieU 
insuttieient  to  sustain  the  conviction. — Jennings 
T.  State  tTex.  Cr.  App.)  778. 
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INCUMBRANCES. 


I  i    1.    Prop«>.tr  and  aonwvya 

I     An  estoppel  does  not  arise  where  the  person 
On  property  of  intestate,  see  "Descent  and  Dis-    fitting  np  the  estoppel  knew  all  of  the  facts. — 
trAntion,"  |  1.  Mathers  y.  Mathers  (Ky.)  832. 


INDEMNITY. 

See  "Guaranty";  "Principal  and  Surety." 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jury." 

Kffect  of  mistake   in  transcript   as  to  Indict- 
ment, see  "Criminal  Law,"  8  2. 
In  action  for  penalty,  see  "Feualties,"  (  1. 

for  particular  offenaea. 

See  "Assanlt  and  Batterj-,"  §  2;  "Bigamy"; 
"Buritlary,"  §  1;  "Escape";  "Forgery"; 
"Gaming,''  S  3;  "Homicide."  %  5;  "Larceny."' 
8  2;  "Rape,"'  8  1 ;  "Robbery." 

Keeping  disorderly  house,  see  "Disorderly 
House." 

Violation  of  liquor  laws,  see  "Intoxicating  liq- 
uors," 8  B. 

i   1.    Heoesalty    of    tndiotmemt    or    p»«- 
■entmeat. 

k.  prosecution  on  complaint  in  the  county 
court  is  iiisutficient  to  sustain  a  conyiction,  un- 
less there  is  nn  informatiou  based  on  the  com- 
plaint.—Faulltner  v.  State  (Tex.  Cr.  App.)  787. 

8  2.     FiBdI&K   and   flUns   of   Indietmant 
or  presentment. 

A  second  indictment  against  the  same  person 
for  the  same  offense  does  not  ipso  facto  quash 
the  first.— State  t.  Malvin  (Mo.)  634. 

8  3.     Formal  requisites  of  indictment. 

An  objection  that  indictment  was  not  indors- 
ed by  duly  appointed  foreman  of  grand  jury 
held  untenable  under  the  facts.— State  t.  Arm- 
strong (Mo.)  9C1. 

An  indictment  which  fails  to  allege  the  date 
of  the  commission  of  the  offense  charged  is 
fatally  (lofective.— Vallegas  v.  State  (Tex.  Cr. 
App.)  7til>. 

{  4.     Beqnlsites  and  sniBoleney  of  aoen- 
satlon. 

■Where  a  complaint  was  against  George  D., 
the.informntion  was  not  insufficient  because 
tbe  letter  "D"  was  not  completely  made,  ow- 
ing to  failure  of  the  inlc  to  trace  a  portion 
of  it— Dodson  v.  State  (Tex.  Cr.  App.)  1098. 

8    6.     Issnea,  proof,  and  variance. 

Proof  that  stolen  property,  alleged  In  an  In- 
dictment for  larceny  to  have  belonged  to  "John 
F.  Hamilton,"  was  the  property  of  "John  Hous- 
ton." constitutes  a  fatal  variance.- Spears  v. 
State  (Ark.)  C«0. 

Where  an  information  for  embezzlement  al- 
leged that  defendant's  conversion  of  funds  was 
without  the  consent  of  one  Cliff  S.  but  the 
statement  of  facts  on  appeal  contained  no  ref- 
erence to  Cliff  S.,  merely  showing  that  "Dr. 
S."  testified,  the  conviction  will  be  reversed 
for  want  of  evidence  to  sustain  the  allegation. 
—Redding  t.  State  (Tex.  Or.  App.)  U05. 

INDORSEMENT. 

Of  indictment,  see  "Indictment  and  Informa- 
Oon."  8  8. 

INFANTS. 

See  "Guardian  and  Ward." 
Competency  as  witnesses,  see  "Witnesses,"  |  8. 
Custody  and  suppoit  on  divorce  of  patents,  see 
.    "Divorce,"  8  2. 


t  2.     Actions. 

A  compromise  judgment,  to  which  a  guard- 
ian is  a  party,  licld  not  to  preclude  an  appeal 
therefrom  by  the  ward  on  attaining  his  major- 
ity.—Banlsin  V.  Schofield  (Ark.)  197. 

Upon  the  failure  of  plaintiff,  suing  as  next 
friend,  to  file  nOidarit  of  his  right  to  sue  and 
to  execute  bond  for  costs,  the  court  should 
dismiss  as  to  the  infants;  but,  as  they  are 
necessary  parties^  they  should,  npon  ^smissal, 
be  made  defendants. — Spicer  v.  Holbrook  (Ky.) 
180. 

The  appointment  of  a  guardian  ad  litem  for 

an  infant  defendant  16  years  of  age  before  she 

had   been  served   with  process  was  premature, 

under  Civ.  Code  Prac.  8  88.— Womble  v.  Price's 

I  Guardian  (Ky.)  370. 

Under  Civ.  Code  Prac.  8  36,  subsec.  3,  it  was 
error  to  render  judgment  against  an  infaut  de- 
fendant npon  tiie  report  of  the  guardian  ad  litem 
!  that  he  had  no  defense  to  make,   without  any 
'  statement  that  he  bad  examined  the  record. — 
,  Womble  v.  Price's  Guardian  (Ky.)  370. 

i     Where  tbe  only  defendant  against  whom  a 
,  deposition  is  to  be  read  is  an  infant,  the  deposi- 
:  tion  must  be  taken  upon  interrogatories,  as  re- 
quired  by  Civ.   Code  Prao.   8   574,   except,   as 
I  there  provided,  "in  actions  and  proceedings  for 
divorce  and  alimony  and  the  custody  of  children, 
when   involved   in   such    a   suit" — ^Womble   T. 
Price's  Guardian  (Ky.)  370. 

INFERIOR  COURTS. 


See  "Courts,"  8  4. 

INFORMATION. 

Criminal   accusation,  see   "Indictment  and  In- 
formation." 

INJUNCTION. 

Btatraining  partUsuJUvr  ads  or  proceedinga. 
See  "Execution,"  8  2;  "Nuisance,"  88  1.  2. 
Collection   of  judgment  by    attorney   claiming 

lien  for  fees,  see  "Attorney  and  Client"  8  2. 
Collection  of  road  tax,  see  "Highways,"  8  2. 
Collection    of    school    tax,    see    "Schools    and 

School  Districts,"  §  4. 
Enforcement  of  judgment,  see  "Judgment,"  8  6. 
Rxecution  against  separate  estate  of  married 

woman,  see  "Husband  and  Wife,"  8  3. 
Olistruction  of  easement,  see  "Basements,"  8  2. 
Obstruction  of  drain,  see  "Drains,"  8  1- 
Occupancy  of  offlee,  see  "Officei-s,"  8  2. 
Taking  of  or  injury  to  property  for  public  use, 

see  "Eminent  Domain,"  g  8. 

I   1.    Aetions  for  lajnaotions. 

Allegations  that  an  ordinance  authorizing  the 
construction  of  a  street  railroad  was  procured 
by  fraud  and  bribery  lirld  uncertain  and  iu- 
sufflcient  in  a  suit  to  enjoin  the  construction 
of  the  road.— Nagel  T.  lindell  Ry.  Co.  (Mo.) 
1000. 

Allegations  which  are  so  uncertain  that  they 
do  not  raise  an  issue  are  not  admitted  by  a 
demurrer.— Nagel  v.  Lindell  Ry.  Co.  (Mo,)  1090, 

Petition  for  injunction  restraining  commis- 
sioners' court  from  declaring  a  local  option 
election  valid  held  not  to  show  that  petitioner 
was  entitled  to  sue  because  falling  to  allege 
that  he  was  "legally"  engaged  in  the  retail 
liquor  business. — Harding  v.  Commissioners' 
Oonrt  of  McLennan  County  (Tex.  Sup.)  44.    C 
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{  2.     Violation  and  pnniahment. 

The  laDKuage  of  an  order  of  injunction  shonld 
not  be  Btretched  to  cover  apts  not  fairly  and 
reasouably  ivithin  its  meaning. — LouisTille  & 
N.  R.  Co.  T.  Miller  (Ky.)  5. 

Where  a  railroad  company  was  required  by 
injunction  to  dcliTer  to  another  railroad  com- 
pany at  a  certain  point  all  lire  stock  consigned 
to  a  certain  Rtock  yards  company,  the  order 
held  not  to  embrace  lire  stock  shipped  from  an- 
other state,  which  was  not  originally  consigned 
to  the  stock  yards.— Louisville  &  N.  R.  Co. 
T.  Miller  (Ky.)  6. 

INNKEEPERS. 

Eating  honae  keeper  as  employer,  see  "Master 
and  Servant,"  {  10. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  f  2. 

INSANE  PERSONS. 

Effect  of  insanity  of  mortgagor,  see  "Mort- 
Sjiiges,"  §  1. 

Eftect  of  insanity  of  party  on  operation  of 
statute  of  limitations,  see  "Limitation  of  Ac- 
tions," {  2. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors"; 

"Bankruptcy." 
Of  building  and'  loan  association,  see  "Building 

and  Loan  Associations." 
Of  corporation,  see  "Corporations,"  {  6. 

INSPECTION. 

Duty  of  master  to  inspect  appliances,  see  "Mas- 
ter and  Servant,"  i  3. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  f§  7-13. 
In  criminal  prosecutions,  see  "Criminal  Law," 
g  19;  "Homicide,"  §  7. 

INSURANCE. 

Gift  of  Insurance  policy,  see  "Gifts,"  {  1. 

Recovery  on  insurance  policy  by  personal  rep- 
resentative of  insured,  see  "Executors  and 
Administrators,"  |  5. 

I  I.     Control  and  roKulatlon  in  (oneral. 

Tender  a  city  ordinance  requiring  insurance 
companies  to  pay  annually  as  a  license  tax  a 
sum  on  every  $100  "of  premiums  received  on 
business  done  in  the  city,"  the  tax  must  be 
based  on  premiums  received  on  new  policies, 
and  not  upon  premiums  on  out»taudinK  policies. 
— Metropolitan  Life  Ins.  Co.  y.  Darenkamp 
(Ky.)    1125. 

S  2.     InsnraMe  interest. 

(>ne  who  was  permitted  by  a  railroad  com- 
pany to  construct  a  building  on  its  right  of  way, 
upon  condition  that  the  company  should  not  be 
liable  for  loss  by  fire,  had,  notwithstanding  that 
condition,  an  insurable  interest  in  the  property. 
—Greenwich  Ins.  Co.  v.  Louisville  &  N.  R.  (Jo. 
<Ky.)  411. 

{  3.  Forfeiture  of  policy  for  breach  of 
promissory  xrarranty,  oovenant, 
or  condition  subsequent. 

The  insured  does  not  forfeit  his  right  to  a 
paid-up  policy  by  failing  to  make  demand  there- 
for within  the  time  stipulated  in  the  original 
policy. — Washington  Life  Ins.  Co,  v.  Miles  (Ky.) 
7J0. 


{  4.    Risks  and  causes  of  loss. 

Under  a  iwlicy  providing  that  it  shall  be  void 
if  the  insured  "ale  by  his  own  act,  sane  or 
insane,"  there  can  be  no  recovery  if  insured 
took  his  life,  when  he  bad  mind  enou|:h  to 
know  that  his  act  would  probably  result  in  hi« 
death.— Manhattan  Life  Ins.  Co.  v.  Beard  (Ky.) 
35. 

t    6.     Actions  on  policies. 

In  an  action  upon  a  policy  insuring  against 
damage  by  wind  storm,  plaintiff  should  have 
alleged  notice  of  injuries  wituin  a  reasonable 
time  thereafter,  or  some  excuse  for  failure  to 
notify. — Fallon  v.  Farmers'  Home  Mut.  Aid 
Ass'n  (Ky.)  1029. 

Evidence  that  the  person  who  killed  insured 
was  seen  lying  in  wait  for  him  two  or  three 
weeks  before  held  inadmissible.^^ampbell  v. 
Fidelity  &  Casualty  Co.  of  New  York  (Ky.) 
1033. 

Upon  an  issue  whether  insured  was  dmnk 
when  killed,  evidence  that  witness  knew  deceas- 
ed well,  and  that  he  could  drink  large  quanti- 
ties of  whisky  without  becoming  drunk,  Jifid 
not  admissible. — Campbell  v.  Fidelity  &  Cas- 
ualty Co.  of  New  York  (Ky.)  1033. 

Where  a  life  policy  provided  that  it  should  be 
payable  to  a  certain  beneficiary,  if  living,  other- 
wise to  the  executors  of  the  insured,  iu  a  suit 
by  the  administrator  of  the  beneficiary  against 
the  insurance  company  and  the  administrator 
of  insured,  the  burden  was  on  plaintiff  to  show 
that  his  decedent  had  survived  the  insured.- 
liildebrandt  v.  Ames  (Tex.  Qv.  App.)  128. 

Where  defendant  pleads  provisions  in  the  cer- 
tificate of  insurance  sued  on,  plaintiff  cannot 
prove  a  waiver  of  the  provisions  without  plead- 
ing facts  showing  such  waiver. — ^United  Benev. 
Soc  v.  Shepherd  (Tex.  Civ.  App.)  577. 

INTENT. 

Fraudulent,  see  "Fraudulent  Conveyances,"  §  L 

INTEREST. 

See  "Usury." 

Insurable  interest,  see  "Insurance,"  8  2. 

On  particular  classes  of  lidblUOea. 

Claims  against  municipal  corporations,  see  "Mu- 
nicipal Corporations,"  §  5. 

For  property  wrongfully  sold  for  taxes,  see 
"Taxation,"  §  7. 

Legacies,  see  "Executors  and  Administrators," 
§C. 

%   1.     Rights  and  liabilities  In  geaeral. 

Where  the  jury  find  for  plaintiff  in  an  action 
for  the  purchase  price  of  goods,  he  is  entitU-d 
to  legal  interest  from  the  date  of  sale. — Sl^lu- 
wirth  V.  Thumma  (Tex.  Civ.  App.)  69L. 

I  2.    Time  and  computation. 

A  bond  held  not  to  authorize  the  compound- 
ing of  interest  on  interest. — Williams  t.  Car- 
roll County  (Mo.)  055. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  E2rror,"  {  2. 

INTERPLEADER. 

In  action  for  causing  death,  see  "Death,"  {  2. 
In  garnishment  proceedings,  see  "Garnishment," 
§5. 

INTERVENTION. 

In  actions  in  general,  see  "Parties,"  S  3. 
In  attachment  proceedings^  8ee^"Attachment* 
{  1.  Digitized  by  VjOi 
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INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Cliainperty  as  a  defense  in  action  on  Uquor 
dealer's  bond,  see  "Cliainperty  and  Mainte- 
nance." 

Effect  of  partial  invalidity  of  law  regulating 
sale  of  intoxicntine  liquor  on  other  parts  of 
law,  see  "Statutes,     §  1. 

Mandamus  to  compel  issuance  of  liquor  license, 
see  "Maudamns,"  §  1. 

(  1.     Ik>o«1  option. 

An  election  under  the  local  option  law  in  a 
mngisterial  district  haviiiK  resulted  in  a  vote 
against  the  sale  of  liquor,  an  election  held 
within  three  years  thereafter  in  a  precinct 
forming  part  of  the  district  was  void. — Tonsey 
V.  Stitea  (Ky.)  277. 

{  2.    IdcMiBoa  and  tsx«>. 

Under  Ky.  St.  $  420;},  the  county  court  did 
not  abuse  its  discretion  in  refusing  to  p-ant  a 
liquor  license  to  one  who  had  been  selling  liq- 
uor without  license,  and  who  further  violated  | 
the  law  by  selling  to  minors.— Appeal  of  Can-  i 
dill  (Ky.)  723.  I 

The  board  of  trustees  of  a  town  of  the  sixth 
class  htid  to  have  discretion  to  refuse  to  grant  \ 
a  license  to  an  improper  person,  or  for  the  lo- 1 
cation   of   a   saloon    at   an   improper   place.— 
Riley  v.  Rowe  (Ky.)  mO. 

Trustees  of  town  held  to  have  properly  refus- 
ed a  licenoe  applied  for  at  a  special  meeting 
called  for  another  purpose,  at  which  all  the 
members  of  the  board  were  not  present. — Riley 
V.  Uowe  (Ky.)  000. 

I  3.     K«siiIatlo]tt. 

A  person  siKuing  a  petition  to  prohibit  the 
sale  of  liquor  has  no  i-igbt  to  withdraw  his 
name  from  the  petition  without  leave  of  court 
after  it  has  been  filed.— Bordwell  v.  Dills  (Ark.) 
646. 

Ky.  St  {  2558,  relating  to  duty  of  druggist 
on  sale  of  liquor,  applies  to  localities  where 
local  option  prevails  under  special  laws,  as  ; 
well  as  where  it  exists  by  virtue  of  a  vote  tak- 
en under  the  general  law. — Lawson  r.  Com- 
monwealth (Ky.)  1010. 

I  4.     OCemBes. 

Under  an  indictment  for  selling  liquor  in 
quantities  less  than  five  gallons,  the  court 
pro|)erly  instructed  to  find  defendant  guilty  if 
he  "pretended  to  sell  the  witness  ten  gallons 
and  let  him  have  it  by  the  small." — Griffin  v. 
0>mmonwealth  (Ky.)  817. 

Tbongh  the  local  option  law  of  1886,  applica- 
ble to  Fleming  county,  anthorizes  a  druggist 
to  sell  liqaor  upon  a  prescription,  such  a  sale, 
made  without  the  license  required  by  Ky.  St. 
I  4224,  is  unlawful.— Powell  v.  Commonwealth 
(Ky.)  818. 

Under  Ky.  St.  i  2358,  certain  instruction  as 
to  liability  for  retail  sales  and  freedom  from 
liability  for  wholesale  sales  held  requisite  in 
prosecution  for  violating  the  act. — Griffln  v. 
Commonwealth  (Ky.)  1034. 

Rev.  St.  art.  SOlJOg.  authorizes  a  recovery 
from  a  saloon  keeper  selling  liquors  to  a  stu- 
dent, though  the  saloon  keeper  or  bis  em- 
ployes have  no  knowledge  that  the  purchaser 
is  a  student. — Peacock  v.  Limburger  (Tex. 
Sup.)  704. 

Evidence  held  sufficient  to  show  that  tonic 
sold  was  intoxicating.— Johnson  v.  State  (Tex. 
Cr.  App.)  552. 

Evidence  on  prosecution  for  violation  of  local 
ni'tion  law  held  to  sustain  conviction. — ^Young 
V.  State  (Tex,  Cr.  App.)  567. 


I   5.     Criminal  proaeentiowu 

Under  an  indictment  for  selling  liquor  in 
quantities  less  than  five  gallons,  it  was  proper 
to  instruct  to  find  defendant  guilty  if  he  "ei- 
ther directly  or  indirectly"  sold  whisky  or 
brandy  in  less  quantities  than  five  gallons. — 
Griffin  v.  Commonwealth  (Ky.)  817. 

Instructions  held  to  sufficiently  present  de- 
fendant's side  of  the  evidence. — Griffln  v.  Com- 
monwealth (Ky.)  817. 

Instructions  where  evidence  tended  to  show 
an  attempt  to  evade  a  law  prohibiting  the  sale 
of  whisky  by  retail  hM  to  be  correct. — ^Ilinkle 
V.  Commonwealth  (Ky.)  1020. 

Indictment  for  selling  liquor  by  retail  in  vio- 
lation of  a  local  prohibitory  law  held  sufficient. 
— Ilinkle  v.  Commonwealth  (Ky.)  1020. 

Evidence  held  insufficient  to  support  a  convic- 
tion for  knowingly  giving  intoxicating  liquors 
to  a  minor.- Cleveland  v.  State  (Tex.  Cr.  App.) 
550. 

On  prosecution  for  violation  of  local  option 
law,  certain  testimony  held  admissible  as  show- 
ing course  of  defeudant's  business. — ^Young  v. 
State  (Tex.  Cr.  App.)  507. 

An  instruction  in  a  prosecution  for  a  vlola- 
tiou  of  the  local  option  law  held  not  an  instmc- 
tion  on  the  facts.— Bailey  v.  State  (Tex.  Cr. 
App.)  780. 

Evidence  in  a  prosecution  for  a  violation  of 
the  local  option  law  held  sufficient  to  sustain  a 
conviction.— Bailey  v.  State  (Tex.  Cr.  App.) 
780. 

Evidence  on  prosecution  for  unlawfully  giv- 
ing liquor  to  minor  held  sufficient  to  sustain 
conviction.- Smith  v.  State  (Tex.  Cr.  App.) 
780. 

B}vidence,  in  a  prosecution  for  selling  liquor 
to  a  minor,  as  to  defendant's  knowledge  of  the 
minority  of  the  prosecuting  witness,  hdd  suffi- 
cient to  sustain  a  conviction.- Earl  v.  State 
(Tex.  Or.  App.)  830. 

§  6.    Searohea,  seianres,  and  forfeltnroa. 

Acts  1800.  p.  11,  §  1,  relating  to  search,  sei- 
zure, and  destruction  of  intoxicating  liquors,  be- 
ing constitutional  as  to  the  seizure  and  destruc- 
tion, the  owners  of  liquor  seized  are  not  enti- 
tled to  its  release  because  the  seizure  was  by 
virtue  of  a  search  warrant,  which  may  be  il- 
legal.— Ferguson  t.  Josey  (Ark.)  346. 

ISSUES. 

In  civil  actions,  see  "Pleading,"  f  7. 

In   criminal  prosecutions,  see  "Indictment  and 

Information,"  §  5. 
Presented  for  review  on  appeal,  see  "Appeal 

and  Error,"  fS  4-^. 


JAILS. 


.See  "PrUone." 


JEOPARDY. 

bar  to  prosec 

JOINDER. 


Former  jeopardy  bar  to  prosecution,  aee  "Crim- 
inal Law,"  i  4. 


Of  causes  of  action,  see  "Action,"  i  1, 

Of  cause  of  action  for  death  with  one  for  pain 

and  suSei-ing,  see  "Death,"  i  2. 
Of  parties  in  civil  actions,  see  "Parties,"   {{ 

1.2. 

JOINT  TENANCY. 

See  "Tenancy  iu  Common." 
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JUDGES. 

See  "Ooarts";  "Justices  of  the  Peace." 

I   I.    DiaquallfieatisB  to  a«t. 

Under  Code  Cr.  Proc.  art.  fl06.  and  Const 
art.  5,  {  11,  a  judge  la  disqualified  to  sit  in  a 
criminal  case  where  hla  grandfather  was  broth- 
er to  defendant's  erandmother.— Gresham  t. 
State  (Tex.  Cr.  AppO  846. 

Where  a  judge  ia  disqualified  to  sit  in  a 
criminal  case  because  of  comsangulnity  to  de- 
fendant, the  consent  of  the  parties  cannot  re- 
move his  inrapacit7. — Gresham  v.  State  (Tex. 
Cr.  App.)  845. 

A  judge  is  not  disqualified  because  he  had 
proposed  to  assist  the  prosecution  as  counsel 
for  a  certain  fee,  which  was  never  arranged 
or  agreed  to  be  paid.— Bainea  t.  State  (Tex. 
Or.  App.)  847. 

JUDGMENT. 

In  justice's  court,  see  "Justices  of  the  Peace," 

I  3. 
Parol  or  extrinsic  evidence,  see  "Evidence,"  I 

10. 
Review,  see  "Appeal  and  EJrror." 
Sales  under  judgiueut,  see  "Judicial  Sales." 

In  action*  bu  or  against  particular  tiaaset  of 
parHea. 

See  "Husband  and  Wife,"  g  3. 

Heirs,  see  "Descent  and  Distribntlon,"  (  1. 

fn  particular  ctvU  aetimis  or  prooeedingt. 

See  "(Jarnishment,"  {  4;  "Quieting  Title,"  {  1; 
"Trespass  to  Try  litle,"  8  3. 

For  breach  of  covenant,  see  "Covenants,"  |  1. 

For  sale  of  decedent's  estate,  see  "Executors 
and  Administrators,"  8  7. 

On  appeal  or  writ  of  eiTor,  see  "Appeal  and 
Error,"  {  24. 

On  note,  see  "Bills  and  Notes."  {  1. 

Setting  aside  fraudulent  conveyance,  see  "Fraud- 
ulent Conveyancts,"  §  3. 

Setting  aside  Judgment  foreclosing  tax  Hen,  see 
"Taxation,"  I  7. 

Trial  of  disputed  claim  against  decedent's  es- 
tate, see  "Executors  and  Administrators,"  {  5. 

{   1.    Nature  and  essentials  In  general. 

It  appearing  from  the  clerk's  certilicate  on 
the  petition  in  an  action  and  from  a  docket 
entry  that  a  warninjr  order  was  made,  and  the 
report  of  the  warning  order  attorney  appear- 
ing in  the  record,  the  fact  that  the  warning 
order  is  not  found  after  20  years  does  not 
render  the  judgment  void.— Meddls  v,  Dellea- 
ger  (Ky.)  185. 

A  default  judgment,  rendered  by  a  circuit 
court  in  favor  of  the  commonwealth  against 
the  principal  and  sureties  on  the  bond  of  a 
clerk,  held  not  void  as  to  the  sureties,  though 
the  principal  was  dead  at  the  time.— Asher  v. 
Commonwealth  (Ky.)  759. 

I  2.     By  detanlt. 

A  default  jiulKment  against  W.  D.  M.  held 
sustained,  though  the  sheriff's  return  showed 
service  on  P.  M. — Hnlstead  v.  Mustion  (Mo.) 
258. 

Under  1  Sayles'  Ann.  Civ.  St.  art.  1214,  a 
judgment  entered  by  default  in  an  action  where 
the  citation  stntod  the  ;)ctition  was  filed  on  the 
2t)th  day  of  .July,  when  it  was  in  fact  filed  May 
2J)th,  should  be  vacated.— Leavitt  v.  Bracelton 
(Tex.  Civ.  App.)  465. 

Under  Rev.  St.  art.  1375,  an  application  to 
set  aside  judgment  against  nonresident  must 
set  forth  facta  w^hich,  it  true,  would  require 
the  rendition  of  a  different  judgment,  and  such 
facts  may  be  controverted  and  evidence  heard 
as  to  their  truth.— Tiuslcy  v.  Corbett  (Tex.  C!iv. 
App.)  yio. 


A  motion  to  set  a«de  a  judgment  rendered 
in  absence  of  defendaut'a  counsel,  accompanied 
by  an  affidavit  of  merits,  held  sufficient  to  aa- 
thorize  eetting  the  judgment  aside. — Scottish 
Union  &  National  Ins.  0>.  r.  Tomkiea  CTex. 
Civ.  App.)  1109. 

f  S.'    On  trial  of  lasnes. 

In  an  aetiou  by  a  city  to  recover  taxes,  H  wai 
error  to  give  judgment  for  taxes  for  years  as 
to  which  the  action  had  been  dismissed  on  plaio- 
tifTa  motion. — Beccius  y.  City  of  Louisville 
(Ky.)  410. 

Where  a  special  verdict  entitled  a  party  to  a 
judgment,  the  court  mast  either  set  aside  the 
verdict  or  render  judgment  thereon,  but  cannut 
render  judgment  contrary  thereto. — ^Scott  v. 
Farnvers'  &  Merchants'  mt.  Bank  (Tex.  Civ. 
App.)  485. 

A  party  aggrieved  by  a  special  vw^ct  cannot 
move  the  court  for  judgment  notwithBtsnding 
such  verdict. — Scott  v.  Farmers'  &  Metdiants' 
Nat.  Bank  (Tex.  Civ.  App.)  485. 

Act  Jane  18,  1897,  relating  to  the  requlsitea 
of  special  verdicts,  does  not  affect  Rev.  St.  art 
1332,  declaring  that  as  between  the  parties  t 
special  verdict  shall  be  conclusive,  and  articli 
lSS3,  requiring  the  court  to  reader  a  judgment 
on  the  special  verdict,  unless  It  is  set  aside.— 
Scott  V.  Farmers'  &  Merchants'  Nat.  Bank 
(Tex.  Civ.  App.)  485. 

Under  Act  June  18,  1897,  relating  to  requi- 
sites of  special  verdicts,  the  trial  court  cannot 
disregard  a  finding  In  a  special  verdict,  though 
unsupported  by  the  evidence.— Scott  v.  Farm- 
ers' &  Merchants'  Nat.  Bank  (Tex.  CSv.  Add.; 
486. 

f  4.     Entry,  reeord,   and   doeketinK. 

Though  a  recital  in  an  entry  of  judgment 
that  the  defendant  was  duly  served  may  be 
overthrown  by  other  parts  of  the  record  of 
equal  dignity  and  importing  equal  veri^.  the 
question  of  jurisdiction  must  be  determined 
from  the  whole  record,  and  not  from  frag- 
mentary portions  thereof.— Halstead  t.  Mos- 
tion  (Mo.)  2.58. 

g   5.     Openlnc   or  ▼aoatlnc. 

Under  Civ.  Code  Prac.  §§  518,  520,  proceed- 
ings to  vacate  or  modify  a  judgment  after  tihe 
term  by  gi-auting  a  new  trial  should  be  by  an 
independent  action;  but  where  such  a  petition 
was  filed  by  defendant  In  the  action  in  which 
the  judgment  was  rendered,  and  plaintiff's  ap- 
pearance was  entered,  its  substantial  rights  were 
not  prejudiced. — Henry  Vogt  Mach.  Co.  v. 
Pennsylvania  Iron  Works  Co.  (Ky.)  734. 

Under  Ky.  St.  8  988,  providing  that  a  conrt 
of  continuous  session  "shall  have  control  over 
its  judgments  for  60  days,"  etc.,  the  day  on  which 
the  judgment  is  rendered  must  be  counted  as 
one  of  the  60  days.— Henry  Vogt  Mach.  Co. 
V.  Pennsylvania"  Iron  Works  Co.  (Ky.)  734. 

Plaintiffs  held  not  entitled  to  have  a  jndg- 
meirt  against  them  vacated  on  the  ground  that 
neither  they  nor  their  authorized  attorneys 
were  present  at  the  trial. — Brashears  t.  Dick- 
inson (Ky.>  816. 

A  court  of  continuous  session  had  power  to 
set  aside  an  order  of  sale  after  60  days  from 
entry  thereof;  motion  therefor  having  been 
made  before  the  expiration  of  00  days.— 
Forest  Hill  Building  &  JU>Bn  Asa'n  t.  Mc- 
Evoy's  Ex'r  (Ky.)  l&l. 

8   6.    Equitable  reUef. 

The  petition  in  an  action  to  vacate  a  jad^ 
ment  on  the  ground  of  newly-discovered  evi- 
dence held  not  to  state  a  cause  of  action. — 
Brashears  v.  Dickinson  (Ky.)  816. 

In  an  action  by  a  judgment  creditor  to  set 
aside  an  alleged  frauduTeot  conveyance,  the 
burden  is  on  defendants  to  show  fraud  prac- 
ticed by  plaintiff  in  obtaining  his  jndgmeat. — 
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Johnaon  T.  Stebbina-Thompson  Realty  Co.  (Mo.)  '.  tax  sales  held  not  an  adjudication  which  would 

prevent  the  taxpayer  from  suiug  the  city  for 
the  value  of  his  property,  acquired  by  it  and 
sold  to  an  innocent  purchaser. — City  of  Hous- 
ton V.  Walsh  (Tex.  CIt.  A.pp-)  106. 


Kvidence  examined,  and  held  insufficient  to 
show  that  jndRment  was  obtained  by  fraud,— 
Jotinson  T.  Stebbins-Thompson  Realty  Co.  (Mo.) 

Defendant  was  entitled  to  an  injunction  re- 
straining enforcement  of  a  judgment  rendered 
by  a  justice  after  granting  a  new  trial  without 
notice.— Smith  y.  Carroll  (Tex.  Civ.  App.)  863. 

S  7.      Collateral  attack. 

A  judgment  decreeing  a  conveyance  of  land, 
rendered  more  than  30  years  ago,  having  been 
arquiesced  in  by  the  ^rties,  will  not  be  de- 
dureil  T(Hd  because  of  irregularities  in  the  pre- 
liminary gtepB.— Jones  v.  Patterson  (Ky.)  377; 
Patterson  v.  Davis,  Id.;  Davis  v.  Patterson,  Id. 

In  a  snit  by  a  judgment  creditor  to  set  aside 
an  alleged  fraudulent  conveyance,  neither  the 
debtor  nor  his  vendee  can  attaclc  the  judgment 
on  the  ground  that  the  note  on  which  it  was 
founded  was  obtained  by  fraud. — Johnson  T. 
Stebbins-Thompson  Realty  Co.  (Mo.)  933. 

An  action  to  set  aside  the  fraudulent  and  un- 
coustitutional  transfer  by  a  county  commission- 
ers' court  of  a  judgment  on  a  bail  bond  to  the  i 
Buretips  thereon  is  not  a  collateral  attack  on 
the  judgment  of  a  court  of  competent  jurisdic- 
tion.—Lindaey  V.  State  (Tex.  Civ.  App.)  332. 

Where  facts  vitiating  a  judgment  are  known 
at  the  time  of  a  motion  for  a  new  trial,  and  not 
then  urged,  such  facts  cannot  afterwards  be 
set  up  collaterally  to  impeach  the  judgment. — 
i^immons  v.  Richards  (Tex.  Civ.  App.)  687. 

{  8.     Oonatnctloa     and     operation     in 
generaL 

A  decree  settling  an  estate  held  a  consent 
decree,  and  not  a  determination  by  the  court. 
-Rankin  v.  Schofield  (Ark.)  197. 

i  9,     MerEer  and  bar  of  eanaea  of  action 
and   defenses. 

A  judgment  against  abutting  owners  for  90 
per  cent,  of  the  warrant  for  improvements  sued 
on  was  not  a  bar  to  a  subsequent  recovei'y 
against  the  city  of  the  other  10  per  cent.^City 
of  Louisville  t.  Selvage  (Ky.)  376. 

A  judgment  in  favor  of  the  lessee  railroad 
against  flie  lessor,  rendered  about  five  years  be- 
fore the  property  was  restored  to  the  lessor,  by 
which  it  was  in  effect  determined  that  the  lessee 
had  not  then  failed  to  keep  the  property  in  re- 
pair, constitutes  no  defense  to  the  action  for 
failure  to  turn  over  the  property  in  good  repair. 
-I.«uisvllle  &  N.  E.  Co.  v.  Schmidt  (Ky.)  629. 

Where  the  subject-matter  of  a  suit  and  the 
terms  of  a  sale  in  issue  differ  from  the  subject- 
matter  and  terms  of  a  sale  involved  in  a  subse- 
qnent  suit,  the  decree  in  the  former  is  not  res 
adjiidicata,  thouRh  the  parties  are  the  same  in 
both  suits.— Morton  v.  Morris  (Tex.  Civ.  App.) 


{11.   Lien. 

A  purchaser  of  land,  executing  a  mortgage 
thereon  to  the  vendor,  as  part  of  the  same 
transaction,  to  secure  the  price,  takes  the  land 
burdened  with  the  lien,  and  the  mortRaRe, 
though  unregistered,  is  prior  to  an  existing 
judgment  lien  against  the  purchaser,  except  as 
to  bona  fide  purchasers. — Masterson  v.  Burnett 
(Tex.  Civ.  App.)  90. 

Ab  against  a  judgment  creditor  claiming  prior 
lien,  evidence  held  to  show  a  deed  and  mortgage 
to  be  one  transaction. — Masterson  T.  Burnett 
(Tex.  Civ.  App.)  90. 

§  12.   Asalgnmont. 

In  trespass  to  try  title,  a  judgment  under 
which  plaintiff  purchased  held  admissible  in 
evidence  over  objection  that  a  payment  by  a 
person  from  whom  plaintiff  purchased  the  judg- 
ment to  the  judgment  creditor  discharged  and 
satisfied  it— Tinsley  v.  Ciorbett  (Tex.  Civ.  App.) 
910, 

{13.   Payment,  satisf  action,  mercer,  and 
dlscIiarKe. 

The  satisfaction  of  a  judgment  as  to  one  of 
the  three  joint  defendants  held  not  to  rdease 
the  others.— Hadley  v.  Bryan  (Ark.)  921. 

In  trespass  to  try  title,  a  judgment  against 
several  defendants,  from  one  of  whom  plaintiff 
purchased  and  under  which  the  laud  was  sold, 
heid  admissible  over  oljjeetion  that  a  stipula- 
tion in  the  transfer  to  plaintiff  released  the  co- 
defendants.— Tinsley  T.  Corbett  (Tex.  CiT. 
App.)  910. 

JUDICIAL  NOTiCE. 

In  civil  actions,  see  "Evidence,"  {  1. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "Executors  and 

Administrators,"  {  7. 
Of   pi-operty   of    infant,    see    "Guardian   and 

Ward,"  S  1. 
On  execution,  see  "Execution,"  {  3. 

Where  the  accepted  bidder  at  a  decretal  sale 
had  been  warned  before  the  sale  to  be  prepared 
to  execute  bond  promptly,  the  commissioner  did 
not  err  in  refusing  to  give  him  "a  day  or  two" 
to  look  around  to  see  if  he  could  execute  bond. 
—Carter  v.  Carter  (Ky.)  624. 

Under  Civ.  Code  Prac.  {  694,  on  ordering  a 

sale  of  real  property  for  the  payment  of  debt, 

the  court  was  authorised  to  presume,   in  the 

absence  of  allegation  or  proof  as  to  that  mat- 

The  recovery  of  judgment  on  notes  given  for  i  ter,  that  a  tract  of  34%  acres  was  divisible, 

...       ^jjj  jij  adjudge  a  sale  of  only  so  much  of  the 

tract  as  was  necessary  to  pay  the  debt — Mays 
T.  Carman  (Ky.)  1019. 


the  price  of  a  building  does  not  preclude  the 
owner  from  claiming  damages  for  defects  then 
known  to  exist,  where  it  was  agreed  that  such 
matters  should  be  subsequently  adjusted.— J.  S. 
Mayfield  Lumber  Co.  v.  Carver  (Tex.  Civ. 
App.)  216. 

^Judgment  held  not  res  judicata.— Walsh  ▼. 
Ford  (Tex.  Civ.  App.)  854. 

1 10.   Conolnalveneas  of  adjndioation. 

A  judgment  that  an  assignor  for  the  benefit 
of  creditors  had  no  vendible  interest  in  land 
which  passed  under  the  assignment  does  not 
estop  his  heirs  from  claiming  the  land  subject 
to  a  trust  imposed  by  the  will  under  wbicn  it 
was  held.— Goatley  v.  Crowe  (Ky.)  1029. 

A.  judgment  in  an  action  against  the  city  by 
t  taxpayer  to  set  aside  certain  judgments  and  ' 


JURISDICTION. 

Amount  in  controversy,  see  "Appeal  and  Er- 
ror."  §  2. 

Collateral  attack  on  judgment  rendered  with- 
out jurisdiction,  see  "Judgment"  {  7. 

Effect  of  appearance,  see  "Appearance." 

Juriadiction  of  particular  adiona  or  jnvceedtngs. 

See  "Divorce,"  {  1. 

Against  heirs,  see  "Descent  and  Distribution," 

8  1. 
Criminal  prosecutions,  see  "Criminal  Law,"  f 

2. 
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Special  juriidlctiont. 

See  "Bankruptcy,"  §  1. 

Appellate  jarisdiction,  see  "Appeal  and  Er- 
ror," §  8. 

Justices  courts  in  civil  cnKon,  see  "Justices  of 
the  Peace,"  §  2. 

Particular  courts,  see  "Courts." 

JURY. 

See  "Grand  Jury." 

Custody  and  conduct,  see  "Criminal  I^aw,"  { 

22;    "Trial,"  $  14. 
Instructions  in   civil   actions,    see   "Trial,"    §§ 

7-13. 
Instructions     in     criminal     prosecutions,     see 

"Criminal  Law,"   {   19. 
Questions  for  jury  in  civil  actions,  see  "Trial," 

I  6. 
Questions   for   jury    in   criminal   prosecutions, 

see  "Criminal  I-aw,"  f  18. 
Taking  case   or   question   from  jury   at  trial, 

see  "Trial,"  {  0. 
Verdict  in  civil  actions,  see  "Trial,"  |  16. 
Verdict  in   criminal   prosecutions,   see   "Crim- 
inal I>aw,"  §  23. 

{    1.    Blcbt  t«  trial  by  Jury. 

A  motion  for  trial  by  jury  on  certain  counts 
of  the  petition  and  certain  counterclaims  came 
too  late  after  the  case  bad  been  referred.— 
Smith   v.   Baer    (.Mo.)   166. 

i   2.     Snmmonlng,  attendanoa,  dlsoharse, 
and  oompeasation. 

The  method  of  summoning  and  Impaneling 
juries  provided  for  by  statute  is  merely  di- 
rectory, and  hence  it  is  no  objection  to  a  panel 
that  tiie  court  completes  it  by  placing  thereon 
citizens  who  were  not  summoned  according  to 
the  statutes.— State  v.  Jackson  (Mo.)  938. 

Under  Rev.  St.  1809,  art.  2,  §  3801,  the  court 
has  power  by  proper  order  to  complete  a  panel 
of  jurors,  where  tne  rej^ilar  panel  made  up  ac- 
cording to  section  3TS)o  was  incomplete,  by 
placing  thereon  a  requisite  number  of  citizens 
otherwise  qualified.— State  T.  Jackson  (Mo.) 
938. 

Under  White's  Ann.  Code  Cr.  Proc.  arts. 
601,  662,  relating  to  challenges  to  the  array,  a 
venire  drawn  by  jury  commissioners  for  a 
terra  of  court  will  not  be  quashed  because  one 
of  the  commissioners  was  interested  as  a  party 
in  civil  suits  for  trial  before  a  jury  at  said 
term,  though  Rev.  CSv.  St.  art.  3145,  prescribes 
that  no  commissioner  shall  be  interested  in  a 
suit  requiring  a  jury. — Whittle  v.  State  (Tex. 
Or.  App.)  771. 

The  exclusion  of  a  juror,  disqualified  under 
Rev.  St.  art.  .S141,  and  the  selection  of  an  un- 
objectionable juror,  held  not  error  though  the 
parties  may  have  exhausted  their  challenges. 
— Mundine  v.  Pauls  (Tex.  Civ.  App.)  254. 

f   3.    Oompeteney  of  Jnrors,  obaHeases, 
and   objeotions. 

The  finding  of  the  trial  court  ns  to  whether 
jurors  were  disrjualified,  under  Rev.  St.  1809, 
I  3790,  prescribmg  what  persons  shall  not 
serve  on  juries,  will  not  be  disturbed  unless 
manifestly  erroneous. — State  t.  Jackson  (Mo.) 
938. 

Where  defendant  failed  to  question  a  juror 
as  to  his  ability  to  read  or  write,  the  discov- 
ery after  the  trial  that  he  could  not  rend  or 
write  or  understand  the  English  language  is 
not  sulflcient  ground  for  setting  aside  the  ver* 
diet.— San  Antonio  &  A.  P.  Ry.  Co.  v.  Gray 
(Ter.  Civ.  App.)  229. 

On  a  trial  of  the  right  of  property  between 
a  mortgagee  and  the  purchasers  at  an  execu- 
tion sale,  the  purchasers  held  entitled  only  to 
the  challenges  allowed  to  a  single  party.— Watts 
V.  Dubois  (Tex.  Civ.  App.)  «!I8. 


S  4.     btpaaelljic  tor  trial  and  oatb. 

Failure  to  swear  jury  before  placing  them 
in  charge  of  officer  hdd  not  error. — State  t. 
Armstrong  (Mo.)  961. 

JUSTICES  OF  THE  PEACE. 

I   1.    Appointment,      qnalifleatiam,     and 
t«anre. 

Mandamus  does  not  lie  to  compel  a  coair.r 
judge  to  accept  the  bond  of  a  justice,  not  t>  u- 

i  dcred  until  after  the  first  Monday  in  Jann.-iry 
su«'ceeding  bis  election. — Bamett  t.  Hart  (Ky.i 

1  726. 

§   2.     OItU  Jarlsdletlen  and  avtkerlty. 

An  action  of  forcible  entry  and  detainer  in 
.iustice's  court  involves  only  the  issne  of  prj<'r 
possession;  and  hence  a  plea  to  the  jnris<l'> - 
tion  on  the  assumption  that  the  case  iuvoiv.-s 
the  issue  of  title  should  t>e  overruled. — BeDfm 
T.  Harris  (Tex.  Civ.  App.)  460. 

A  justice  has  no  jurisdiction  of  an  action 
tor  $170,  and  to  foreclose  a  mortgage  lien  on 

groperty  of  the   value  of  more   than   $200.— 
mith  T.  CarroU  (Tex.  Civ.  App.)  863. 

§   3.    Prooednre  in  oItII  eaaea. 

Under  Rev.  St  1895,  arts.  1652,  1656,  a  judg- 
ment by  a  justice,  rendered  after  new  tr-'.nl 
was  granted  without  notice,  hdd  void. — Smiia 
V.  CarroU  (Tex.  Civ.  App.)  863. 

{  4k.     Beylew  of  preceedinc*. 

Affidavit  for  appeal  from  a  justiee  of  the 
peace  held  not  insufficient,  under  Sand.  &  II. 
Dig.  (  4438.— Rust  Land  &  Lumber  Co.  t.  Isom 
(Ark.)  434. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  S  4. 

KENTUCKY. 

Ijinds,  see  "Public  Lands,"  {  2. 

KNOWLEDGE. 

By  grantee  of  fraud  in  conveyance,  see 
"Fraudulent  Conveyances,"  {  1. 

Effect  of  ignorance  of  cause  of  action  on  lim- 
itation, see  "Limitation  of  Actions,"  {  -• 

LACHES. 

In  proceedings  for  probate,  see  "Wills,"  f  4. 

LANDLORD  AND  TENANT. 

Lease  or  sale,  see  "Sales,"  {  1. 
Railroad  leases,  see  "Railroads,"  |S  2,  4. 

{    1.    Creation  and  eslstenoa  of  tke  re- 
lation. 

Defendant  was  not  entitled  to  prove  that  he 
had  obtained  possession  of  the  land  from  the 
tenant  of  plaintiff's  lessor.— Terry  r.  Terry 
(Ky.)  1024. 

i  2.     Terma  for  years. 

The  fact  that  a  landlord  has  consented  that 
his  tenant  may  sublet  the  premises  does  n<>t 
render  him  liable  for  a  breach  by  the  ten.mt 
of  his  contract. — ^Furdom  v.  Brussells  (Ky.)  22. 

A  lease  reserving  the  right  to  the  lessor  to 
sell  and  terminate  the  lease  on  six  months' 
notice,  and  providing  the  lessee  shall  have  the 
option  of  buying,  hrJd  not  to  give  the  les'^ee 
an  unconditional  option. — DeVitt  v.  KaurnL-m 
(Tex.  Civ.  App.)  224. 

g   3.    Premises,  and  •njoyment  and  ase 
thereof. 

The  question  of  a  landlord's  negligence  in  al- 
lowing a  stairway  to  become  out  of  repair,  re- 
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SDltine  in  injary  to  a  tenant,  hdd  tor  the  jorr. 
— McGlnley   v.  Alliance   Trost  Co.   (Mo.)  153. 

In  an  action  by  a  tenant  for  injuries  caused 
by  a  defective  railinR  to  a  stairway,  the  ques- 
tion as  to  whether  plaintiff  was  mnliiuK  proper 
use  of  the  stairway  when  hurt  held  to  be  for 
the  jury.— McGinley  t.  Alliance  Trust  Co.  (Mo.) 
153. 

I  ^     Rent  and  adTanoes. 

17uder  Sand.  &  II.  Dig.  {  4795,  landlord 
held  entitled  to  credits  as  against  his  mort- 
gagee for  crop  advances,  whether  the  mort- 
gage was  security  for  an  account  of  the  tenant 
or  not.— Neal  t.  Brandon  (Ark.)  200. 

Act  March  21,  1883,  authorizing  employers' 
liens,  etc.,  has  no  application  to  the  relation  of 
landlord  and  tenant. — Neal  t.  Brandon  (Ark.) 
200. 

Act  April  6,  1885,  giving  landlords  a  lien 
for  advancements,  aiiplies  to  landlords  strictly 
as  snch,  and  also  to  landlords  as  employers. — 
Neal  V.  Brandon  (Ark.)  200. 

A  waiver  by  a  landlord  of  the  priority  of  his 
Hen  over  a  mortgage  for  crop  advances  given 
by  his  tenant  held  not  to  inure  to  the  benefit  of 
an  assignee  of  the  mortgage. — Necley  v.  Phil- 
lips (Ark.)  349. 

In  an  action  against  n  tenant  to  foreclose 
landlord's  lien,  joined  with  an  action  against  a 
Junior  mortgagee,  an  allegation  that  the  mort- 
iragee  is  asserting  title  to  property  subject  to 
the  lien  is  sufficient. — Cardwell  v.  Masterson 
<Tei.  Civ.  App.)  1121. 

Under  Rev.  St.  art.  1194.  subd.  4,  an  action 
against  a  tenant  for  rent  and  foreclosure  of 
lien,  and  against  mortgagees  for  conversion 
of  property  subject  to  the  lien,  may  be  main- 
tained in  the  county  of  the  tenant's  domicile. 
—Cardwell  v.  Masterson  (Tex.  Civ.  App.)  1121. 

I  6.     BentliiK  on  abarai. 

A  contract  between  a  landowner  and  an- 
other for  the  cultivation  of  land  on  shares 
held  to  create  the  relation  of  landlord  and 
tenant.— Neal  v.  Brandon  (Ark.)  200. 

"Where  a  crop  of  cotton  is  raised  on  land 
rented  on  condition  that  the  landlord  shall  re- 
ceive one-half  the  crop,  he  is  entitled  to  one- 
balf  the  cotton  seed  as  well  as  to  one-half  the 
lint.— McBride  v.  Puckett  (Tex.  Civ.  App.) 
242. 

Where  a  landlord  levied  a  distress  warrant 
on  cotton  raised  on  his  land  by  his  tenant  for 
failure  to  pay  the  rent,  and  the  tenant  re- 
plevied the  cotton,  such  proceedintrs  did  not 
discharge  it  of  the  landlord's  lien. — McBride  v. 
Puckett  (Tex.  Civ.  App.)  242. 

LANDS. 

See  "Public  Lands." 

LAPSE. 

Of  devise  or  legacy,  see  '•Wills,"  |  9. 

LARCENY. 

See  "Receiving  Stolen  Goods";    "Robbery." 

i   1.     Oflenaea    and  responalbillty  tbere- 
tox. 

Evidence  in  a  prosecution  for  larceny  held 
sufllcient  to  show  that  defendant  was  a  party 
to  the  crime.— State  v.  Koplan  (Mo.)  067. 

On  a  prosecution  for  larceny,  evidence  held 
sufficient  to  show  that  the  owner  consented  to 
the  theft.— McGee  v.  State  (Tex.  Cr.  App.)  662. 

A  person  indu<-ed  by  a  detective  to  join  in 
taking  of  property,  knowing  that  detective  has 
the  consent  of  the  owner  thereto,  or  reasonably 


believing  that  the  consent  has  been  given,  lield 
not  guilty  of  tarceny.- McGee  v.  State  (Tex. 
Cr.  App.)  562. 

{   S.    FriMeentlon  and  pnnlahmant. 

Instrnction  in  prosecution  for  horse  theft 
as  to  exercising  ownership  over  an  estray,  and 
the  effect  thereof,  held  proper.— Bennett  v. 
State  (Ark.)  108.  014. 

An  instruction  in  a  prosecution  for  larceny 
held  erroneous,  because  authorizing  a  convic- 
tion if  defendant  bought  the  alleged  stolen 
j  property  from  a  third  person  without  knowl- 
edge that  such  person  did  not  own  it. — Ward 
v.  State  (Ark.)  920. 

I     An  indictment  for  grand  larceny  which  char- 

fes  the  taking  of  various  articles  is  not  bad  in 
xing  the  value  thereof  in  one  sum. — State  v.  ' 
Koplan  (Mo.)  967. 

On  a  prosecution  for  the  theft  of  cattle  be- 
longing to  an  unknown  owner,  it  is  not  neces- 
sary to  prove  that  prior  to  the  alleged  theft  the 
cattle  were  known  as  the  property  of  an  un- 
known owner. — Clements  v.  State  (Tex.  Or. 
App.)  301. 

In  a  prosecution  for  horse  theft,  there  was  no 
error  in  refusing  to  permit  defendant  to  intro- 
duce an  indictment  filed,  charging  defendant 
with  receiving  the  horse,  knowing  it  to  have 
been  stolen.— Bums  v.  State  (Tex.  Or.  App.) 
303. 

On  a  prosecution  for  larceny,  where  defend- 
ant relied  on  the  owner's  consent,  an  instruc- 
tion held  erroneous  for  failiug  to  instruct  in 
reference  to  an  implied  consent. — McGee  v. 
State  (Tex.  Cr.  App.)  562. 

Evidence  held  to  sustain  conviction  of  theft. 
—Garza  v.  State  (Tex.  Cr.  App.)  1098. 

Evidence  that  a  calf  was  branded  with  the 
owner's  brand  after  its  recovery  from  defend- 
ant, charged  to  have  stolen  it,  is  inadmissible  in 
a  prosecution  for  the  theft. — Wallace  v.  State 
(Tex.  Cr.  App.)  1102. 

Evidence  of  a  brand  on  a  cow  claimed  to  be 
the  mother  of  a  stolen  calf  is  not  admissible 
in  a  prosecution  for  the  theft  of  the  calf.— 
Wallace  v.  State  (Tex.  Cr.  App.)  1102. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Error," 
S  23. 

LEASES. 

See  "Landlord  and  Tenant" 


LEGACIES. 


Se«  "WUls." 


LEGISLATIVE  POWER. 

See  "Municipal  Corporations,"  {  2. 

LEGITIMACY. 

See  "Bastards,"  }  1. 

LIBEL  AND  SLANDER. 

I  1.    Words    and    aots    aetlonablo,  and 
liability  therefor. 

A  false  publication  that  a  person  is  impli- 
cated in  a  robbery  and  murder,  and  as  "robber 
number  three,  who  killed  the  farmer."  held 
libelons  per  se.— Jones  v.  Murray  (Mo.)  981. 

A  newspaper  article,  charging  that  a  person  is 
unlawfully  received  and  held  a  prisoner  in  the 
county  jail,  Md  libelous  per  se.— lioone  T,  Hjer- 
aid  Jfew.  C3o.  (Tex.  Ci^,^gj^,3\3,oOgTe 
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I  S.     Acrtlona. 

Under  a  plea  in  mitigation  of  a  libel,  held 
error  not  to  permit  a  witness  to  contradict  the 
reporter,  wlio  prepared  tlie  lil>elou8  article,  as 
to  the  information  on  which  the  article  wat 
based.— Jones  v.  Murray  (Mo.)  981. 

A  plea  in  mitigation  of  a  libel  that  the  oflBcer 
fnrnishing  defendant's  reporter  with  the  alleg- 
ed facts  submitted  the  iuformntion  to  the  prose- 
cuting attorney,  who  advised  that  the  evidence 
warranted  the  arrest  of  plaiutilT,  held  not  sup- 
ported by  the  evidence.— Jones  v.  Murray  (Mo.) 

A  plea  in  mitigation  of  a  libel  that  the  of- 
ficer who  furnished  defendant's  reporter  with 
the  alleged  facts  knew  that  plaintiff's  reputa- 
tion was  bad  held  not  supported  by  the  evi- 
dence.— Jones  v.  Murray  (Mo.)  981. 

The  court  must  instruct  that  evidence  of  de- 
fendant's good  faith  in  publishing  a  libel  is  ad- 
missible only  in  mitigation  of  exemplary  dam- 
•ses. — Jones  v.  Murray  (Mo.)  981. 

In  an  action  by  a  shei-iff  for  libel  in  publish- 
ing a  charge  that  a  prisoner  was  illegally  re- 
ceived and  held  in  the  county  jail,  the  jail  be- 
ing actually  in  charge  of  guards,  one  of  whom 
received  the  prisoner,  the  burden  is  on  plaintiff 
to  prove  that  the  lii)cl  was  aimed  at  him.— Boone 
T.  Herald  News  Co.  (Tex.  Civ.  App.)  313. 

LICENSES. 

Conflict  between  state  laws  granting  licenses 
and  municipal  ordinances,  see  "Municipal 
Corporations,"  {  2. 

For  8al6  of  intoxicating  liquors,  see  "Intoxi- 
cating liiquors,"  g  2. 

Injuries  to  licensees,  see  "Railroads,"  §  5. 

Mandamus  to  compel  Issuance  of  license,  see 
••Mandamus,"  f  1. 

To  insurance  companies,  see  "Insurance,"  i  1. 


LIENS. 

Effect  of  proceedings  in  bankruptcy,  see 
"Bankruptcy."  §  2. 

Xiens  acquired  by  particular  remedies  or  pro- 
ceedings. 

See  "Garnishment,"  jj  3;    "Judgment,"  {  11. 

PartUsular  classes  of  Hens. 

See   "Mechanics'   I-iens";    "Railroads,"   |  3. 

Landlord's  lien  for  rent,  see  "I,.andlord  and 
Tenant,"  i  4. 

Mortgape,  see  "Chattel  Mortgages,"  g  3; 
"Morttiages,"  S  2. 

Of  purchaser  of  land  for  purchase  money  on 
rescission  of  contract,  see  "Vendor  and  Pur- 
chaser," g  6. 

Pledge,  see  "Pledges." 

Vendor's  lien  on  lands  sold,  see  "Vendor  and 
I'urchaser,"  i  5. 

In  an  action  to  enforce  a  lien  on  land.  It  was 
error  to  extend  the  lien  over  the  interest  of 
one  who  was  not  a  defendant  to  the  original 
petition,  though  plaintiff,  by  reply  to  such  per- 
son's answer  to  a  cross  petition,  asserted  a 
lien  on  such  interest;  no  rejoinder  having  liecn 
filcil,  and  no  issue  made  upon  that  question. 
— l"t.  Jefferson  Imp.  Co.  v.  Dupoyster  (Ky.) 
1048. 

A  party  having  an  equitable  lien  on  certain 
property  has  also  an  equitable  Hen  on  the  sum 
recovered  by  its  legal  owner  from  one  wrong- 
fully appropriating  such  property  to  his  own 
nsc. — Scott  V.  Farmers'  &  Merchants'  Nat. 
Bank  (Tex.  Civ.  App.)  480. 

The  directors  of  a  selling  corporation,  who 
will  be  individually  benefited  by  the  perform- 
ance of  an  agreement  by  the  purcliaser  of  the 
eorporate  property,  are,  as  individuals,  eiilitled 
to  damages  for  a  breach  of  the  agreement,  and 


such  damages  constitute  an  equitable  lien  anal- 
ogous to  a  debt  for  the  pupcnase  price. — Scott 
V.  Farmers'  &  Merchants'^  Nat  Banit  (Tex.  Civ. 
App.)  485. 

LIFE  ESTATES. 

See  "Curtesy";    "Dower";    "RemainderB." 
Created   by   deed,    see   "Deeds,"    §   2. 

A  person  owning  a  life  interest  in  land  can 
bring  n  suit  to  try  title  and  for  partition  there- 
of.—Skaggs  r.  Deskin  (Tex.  Civ.  App.)  793. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

ParHeular  actions  or  prooeedbigt. 
For  causing  death,  see  "Death."  §  2. 
For  taking  appeal,  see  "Appeal  and  Error,"  i  8. 
On  bond  of  deputy  sheriff  collecting  taxes,  ae<> 

'•Taxation,"  i  5. 
Probate  praceedings,  see  "Wills,"  (  4. 
To  set  aside  municipal  assessment,  see   "Mn- 

nicipal  Corporations,"  §  S. 

I  1.     Statatea  of  UaUtattoa. 

Under  Act  March.  25,  1889,  an  action  to  fore- 
close a  mortgage  held  not  barred,  though  the 
debt  was  barred;  Act  1887  not  applying  to 
existing  mortgages. — Goodman  r.  Pareira  (Arlc.l 
147. 

Contention  that  claim  of  beneficiary  in  trust 
deed  was  barred  by  three-year  limitation  keld 
without  merit.— Gatens  v.  Neely  (Ark.)  438^ 

I  Ky.  St.  i  2515,  providing  that  an  action 
I  upon  a  contract  not  in  writing  signed  by  a 
'  party  shall  be  ctmiinenced  within  five  years, 
applies  to  an  action  by  a  grantor  to  enforce  an 
undertaking;  of  the  grantee  to  pay  a  debt  ot  the 
grantor  contained  in  the  deed  signed  by  tbe 
grantor  alone.— Botkin  v.  Middlesborongh  Town 
&  Land  Co.  (Ky.)  747. 

I  1 .2.     Gompntatlom  of  period  of  ll»i<t«- 

I  tlon. 

I     Where  a  railroad  company  acquires  rights  of 

'  another  company,  it  became  liable  for  its  debts: 
but  it  is  not  liable  for  tort  of  vendor  until 
judgment  rendered  against  it — Louisville  &  N. 
R.  Co.  V.  Bidden  (Kj.)  34. 

The  deed  of  a  person  of  unsound  mind  be- 
I  ing  void,  the  10-ycar  limitation  does  not  ap- 
i  ply  to  an  action  to  set  aside  such  a  deed. — 
:  Spicer  v.  Hoibrook  (Ky.)  180. 

I     An   action   to   enforce   a   vendor's   lien    heid 
I  barred   after  the  lapse  of  15   years  from    the 
!  time  the  lien  debt  was  created. — Hemmingway 
v.  Tong  (Ky.)  278. 

An  action  against  an  abutting  owner  to  en- 
I  force  n  lien  for  cost  of  a  street  improvement 
I  being  brought  within  one  year  after  the  execu- 
tion of  the  work,  an  amended  petition  to  re- 
cover of  the  city  10  per  cent,  of  the  amount 
was  not  barred  by  limitations,  though  not  filed 
until  after  five  yeare.— City  of  Louisville  v. 
Selvage  (Ky.)  37G. 

The  filing  of  petition  and  issuing  of  summons 
against  defendant  stopped  the  running  of  the 
statute,  though  defendant  was  a  nonresident; 
plaintiff  city  and  its  attorney  being  ignorant  of 
that  fact.— Walston  v.  City  of  Louisville  (Ky.) 
:t85. 


If  a  contract  of  compromise  was  inTalid, 
the  payee  was  never  bound,  and  might  have 
sued  for  his  debt  at  once,  and  therefore  an 
action  to  recover  the  debt,  brought  more  than 
16  years  thereafter,  is  barred  by  the  statute 
of  limitations.— Price's  Adm'x  v.  Price's  Adm'x 
(Ky.)  y^y. 

Filing  of  petition  and  issuing  of  summons  in 
an  action  by  the  assignee  of  an  insolvent  cor- 
poration against  stockholders  to  recover  a  divi- 
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dend  paid  under  mistake  lield  anffident  to  stop 
the  running  of  the  statute  of  limitations  in  fa- 
vor of  estate  of  decedent. — Southern  Contract 
Co.'s  Assignee  v.  Newhouae  (Ky.)  730. 

To  an  action  by  the  aBsignee  of  an  insolvent 
corporation  against  a  stockholder  to  i-ecorer 
money  prematurely  distributed  by  the  corpora- 
tion as  dividends,  the  bar  of  five  years  as  pi-o- 
vlded  by  Ky.  St.  c.  80,  art.  3,  applies.— South- 
ern Contract  Co.'s  Assignee  ▼.  Newhouse  (Ky.) 
730. 

As  an  action  against  a  devisee  to  subject  es- 
tate devised  must  be  brought  on  the  original 
liability,  it  is  within  Ky.  St.  c.  80,  art.  3;  and 
the  provision  of  Ky.  St.  i  2532,  that  the  period 
of  defendant's  absence  from  the  state  shall  not 
be  computed  as  a  part  of  the  period  of  limita- 
tion, applies.— Southern  Contract  Co.'8  Assignee 
V.  Newhouse  (Ky.)  730. 

Under  Ky.  St.  §  2.5:{2.  where  a  debtor,  against 
whom  any  cause  of  action  mentioned  in  chapter 
80,  art.  3,  has  accrued,  obstructs  the  bringing  of 
uu  action  by  absenting  himself  from  the  stiite, 
the  period  of  his  alispuce  is  not  to  be  computed 
as  a  part  of  the  period  of  limitation. — Southern 
Contract  Co.'s  Assignee  v.  Newhouse  (Ky.)  730. 

In  view  of  Ky.  St.  f  2628,  where  a  debtor 
died  before  the  expiration  of  the  limitation  of 
five  years,  and  no  adniiuisti'utor  was  appointed 
for  one  month,  and  no  action  could,  under  the 
statute,  be  brought  for  six  months  after  the 
appointment,  the  period  of  limitation  was  ex- 
tended seven  months  beyond  the  five  years.— 
Southern  Contract  Co.'s  Assignee  t.  Newhouse 
(Ky.)  730. 

Ky.  St.  §  2.530,  limiting  actions  against  heirs 
or  devisees,  conjointly  with  the  personal  repre- 
sentative, for  the  debt  of  the  ancestor,  to  seven 
years  from  death,  applies  only  where  there  has 
been  a  judicial  settlement  and  distribution  of 
the  estate.— Southern  Contract  Co.'e  Assignee 
V.  Newhouse  (Ky.)  730. 

Under  Rev.  St.  art  4807,  a  petition,  before 
amendment,  held  sufficient  to  arrest  the  run- 
ning of  the  statute  of  limitations. — Cox  v.  I'at- 
ten  (Tex.  Cir.  App.)  ft4. 

In  a  suit  for  reimbursement  by  a  surety  who 
did  not  pay  the  debt  until  after  his  principal 
bad  become  a  resident  of  another  state,  the 
absence  of  the  principal  from  the  state  of  Tex- 
as held  not  to  suspend  the  statute  of  limita- 
tions. —  Habermann  v.  Heidrich  (Tex.  Civ. 
A  pp.)   10«. 

Where  plaintiff  was  induced  to  perform  a 
contract  by  promises  fraudulently  made  by  de- 
fendant, which  he  never  intended  to  perform, 
limitations  do  not  commence  against  services 
under  such  contract  until  the  fraud  is  discor- 
ered.— West  v.  CJnrk  (Tex.  Civ.  App.)  215. 

Limitations  as  to  a  right  to  cancel  a  deed 
for  fraud  do  not  commence  to  run  until  dis- 
covery of  the  fraud. — Hodges  y.  Hodges  (Tex. 
CiT.  App.)  239. 

Under  Rev.  St.  art.  1177,  where  a  ^>etition 
was  tiled  within  the  period  of  limitations,  a 
delay,  at  defendant's  request,  of  52  days  be- 
fore serving  the  citation,  held  not  so  unrea- 
sonable as  to  admit  the  bar  of  the  statute. — 
Wigg  v.  Uooley  (Tex.  Civ.  App.)  iM)6. 

The  statute  of  limitations  does  not  run 
against  a  person  claiming  damages  for  Injuries 
inflicted  by  au  insolvent  corporation  until  its 
officers  indicate  to  the  claimant  an  intention 
to  repudiate  the  trust  created  by  law. — Scott  ▼. 
Farmers'  &  Merchants'  Nat.  Bank  (Tex.  Cir. 
App.)  485. 

A  sale  by  an  insolvent  street  railway  corpo- 
ration of  its  property  to  one  agreeing  to  oper- 
ate the  same  for  five  years  under  a  secret  agree- 
ment that  such  operation  should  be  for  the 
u(-n<'lit  of  tlie  dire<'tors  individually  of  the  sell- 
ing corporation  is  not  a  notice  to  a  corporation 


creditor  of  a  repadlation  of  the  trust  imposed 
by  law  upon  the  corporate  officers.- Scott  v. 
Farmers'  &  Merchants'  Nat.  Bank  (Tex.  CHt. 

App.)  485. 

Where  surety  on  note  does  not  pay  it  until 
maker  beconuM  resident  in  another  state,  lim- 
itations will  not  be  suspended  by  reason  of  the 
latter's  al)sence  from  the  state. — Habermann 
V.  Heidrich  (Tex.  Civ.  App.)  795. 

Facts  held  to  show  that  certain  notes  were 
not  barred  by  the  four-year  period  of  limita- 
tions.—Harrington  T.  Claflin  (Tex.  CSv.  App.) 

§   3.    AckaowledcBient,      new      promise, 
and   part   payment. 

Payments  under  a  contract  of  compromise  do 
not  take  the  ease  out  of  the  statute  of  limita- 
tions, not  being  made  in  part  payment  of  the 
original  debt,  and  not  therefore  to  be  regarded 
as  an  acknowledgment  that  it  was  due. — Price's 
Adm'x  V.  Price's  Adm'x  (Ky,)  629. 

I  4.     Pleading,    evldenoa,   trial,   aad   re* 
Tlew. 

It  was  proper  to  sustain  a  demurrer  In  an 
action  for  relief  from  a  mistake  in  a  deed, 
where  the  action  was  not  brought  until  after 
10  years  from  the  execution  of  the  deed. — 
Greene's  Adm'r  r.  Irvine  (Ky.)  278. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIS  PENDENS. 

Institution  of  action  to  enforce  a  trust  and 
to  sell  land  to  pay  a  debt  held  to  create  a  lis 
pendens  lien  on  the  land  which  was  specifically 
described  in  the  petition.— Friedman  t.  Janssen 
(Ky.)  752. 

Under  Rev.  St.  1889.  {  7160,  a  partition  Judg- 
ment Is  conclosive  on  persons  claiming  under 
a  mortgage  executed  by  a  party  to  the  suit 
after  the  commencement  of  the  suit,  but  before 
the  rendition  of  judgment,  and  they  will  not 
be  allowed  to  set  up  an  adverse  right  in  a 
subsequent  suit.- Becker  t.  Stroeher  (Mo.)  1088. 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  f  8. 
Injuries  from  operation  of  railroads,  sea  "Ball- 
roads,"  8  8. 

LOAN  COMPANIES. 

See  "Bnllding  and  Loan  Associations.** 

LOANS. 

By  bank,  see  "Banks  and  Banking,"  |  L 

LOCAL  LAWS. 

See  "Statutes,"  {  2. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  {  1. 

LOGS  AND  LOGGING. 

Reservatioir  of  growing  timber  in  deed  cott- 
strued.— Buckwalter  v.  Hiitcherson  (KyJ  6(tt. 

LUMBER. 

See  "Ugs  and  I»ggiug.'V,.^^^  byGoOglc 
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MACHINERY. 

IJability  of  eniidoyer  for  defects,  see  "Master 
and  SerTant,     {  3. 

Production  and  use  of  electricity,  see  "Elec- 
tricity." 

MAINTENANCE. 

Bee  "Champerty  and  Maintenance." 

MALICIOUS  PROSECUTION. 

See  "Fiilse  Imprisonment." 

i    1.    Aetioas. 

In  an  action  for  theft,  defendants  should 
have  been  permitted  to  prove  by  pluiutiff  on 
croES-examinatiun  that  be  bad,  during  the  sum- 
mer before  the  taking  of  the  tools,  committed 
other  depredations  of  like  character.— O'Daniel 
T.  Smith  (Ky.)  284. 

Defendants  should  have  been  permitted  to 
prove  by  a  certain  witness  that  the  tools  were 
bought  with  money  realized  from  farming 
operations  while  be  was  carrying  on  the  farm 
for  the  wife  and  her  mother.— O'Daniel  v. 
Smith    (Ky.)   284. 

The  defendant  husband,  who  instituted  the 
prosecution,  should  have  been  permitted  to 
show  certain  other  thefts,  and  to  state  the  in- 
formation he  had  received  before  instituting 
the  prosecution. — O'Daniel  v.  Smith  (Ky.)  284. 

It  is  the  duty  of  the  judge  to  determine  the 
issue  and  apply  the  law,  where  the  facts  are 
uncontradicted.— O'Daniel  v.  Smith  (Ky.)  284. 

MANDAMUS. 

Jurisdiction  of  particular  courts  to  issue  man- 
damus, see  "Courts,"  {  5. 

To  compel  acceptance  of  justices'  bond,  see 
"Justices  of  the  Peace,"  {  1. 

i   1.    8iibJ«ota  aad  purposes  of  relief. 

Mnnlcipal  and  executive  officers  can  be  re- 
quired by  mandamus  to  perform  only  such  du- 
ties as  are  imposed  upon  them  by  law. — German 
Security  l^ank  v.  Coulter  (Ky.)  425;  I^uisrille 
City  Xat.  Bank  v.  Coulter  (Ky.)  427. 

The  state  auditor  may  be  required  by  man- 
damus to  draw  his  wnrrnnt  in  fnvor  of  a  bank 
for  an  excess  of  taxes  paid  by  it  into  the  treas- 
jury  by  reason  of  a  mistake  as  to  the  rate  of 
taxation,  but  not  for  an  excess  of  taxes  paid 
by  reason  of  an  erroneous  assessment. — Ger- 
man Se«-urity  Bunk  v.  Coulter  (K.v.)  4:;,");  Lou- 
isville City  Nat.  Bank  v.  Coulter  (Ky.)  427. 

As  plaiutiff  has  not  yet  applied  for  liquor 
license  in  a  proper  way,  he  is  not  entitled  to  a 
mandamus  to  compel  the  trustees  to  grant  him 
a  license,  though  he  alleges  that  tney  have 
declared  that  they  will  not  grant  any  license. 
— Uiley  V.  Rowe  (Ky.)  999. 

Mandamus  lies  to  compel  a  city  treasurer  to 
acccirt  a  certain  sum  tendered  in  payment  of  a 
license  tox  and  to  issue  a  receipt  therefor,  and 
to  compel  the  city  clerk  upon  the  presentation 
to  him  of  such  receipt  to  issue  a  license. — 
Metropolitan  Life  Ins.  Co.  t.  Darenkamp  (Ky.) 

A  mandamus  will  not  issue  from  the  court 
of  criminal  appeals  to  compel  the  clerk  of  the 
court  below  to  enter  the  sentence  in  a  criminal 
case  on  the  record.— Jones  v.  State  (Tex.  Cr. 
App.)  559. 

An  order  under  Rev.  St.  art.  1454,  consolidat- 
ing peudinc  causes  involving  title  to  realty,  con- 
sidered, ami  mandamus  held  not  to  lie  to  vacate 
it.— Halliburton  v.  Martin  (Tex.  Civ.  App.)  675. 


f  2.  JnrlsdletfoB,  proeeediiiKS.  amd  re- 
lief. 

Persons  occupying  street  under  contract  with 
city  held  necessary  parties  to  mandamns  pro- 
ceedings to  compel  removal  of  obstructions. — 
Gibbs  T.  Asbford  (Tex.  Civ.  App.)  858. 

MANDATE. 

See  "Mandamus." 

To  lower  court  on  decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,^'  {  24. 

MANSLAUGHTER. 

See  "Homicide,"  |  2. 

MARRIAGE. 

See    "Bigamy";     "Divorce";     "Husband    and 

Wife." 

On  a  trial  for  forgery,  held  proper  to  permit 
evidence  that  defendant,  subsequent  to  his  al- 
leged marriage  to  the  woman  whose  name  was 
forged,  claimed  to  be  illegal,  introduced  ac- 
other  woman  as  his  wife. — Whittle  t.  State 
(Tex.  Cr.  App.)  771. 

Where  staves  cohabiting  together  continned 
to  live  together  as  man  and  wife  after  their 
emancipation,  their  marital  status  became  le- 
gal, eutitling  the  wife  and  her  children  to  prop- 
erty acquired  during  the  existence  of  snch  re- 
lation.—Waff  V.  Sessums  (Tex.  Civ.  App.)  8iJo. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MARSHALING  ASSETS  AND  SECURI- 
TIES. 

Of  estate  assigned  for  benefit  of  creditors,  see 
"Assignments  for  Benefit  of  Creditors."  {  1. 

Objection  that  senior  mortgagee  of  real  and 
personal  property  should  have  been  compelled 
to  enforce  mortgage  against  the  real  estate  b>>- 
fore  being  allowed  to  recover  against  person 
converting  the  personalty  held  untenable. — Par- 
liii  &  Orendorff  Co.  v.  Moore  (Tex.  Civ.  App.) 
7VW. 

MASTER  AND  SERVANT. 

See  "Slaves";    "Work  and  I.4ibor." 

i   1.     Serrloes  and  oompensatlom. 

A  railroad  company  held  liable  for  injnrr  re- 
sulting from  its  refusal  to  admit  an  injured 
servant  to  a  hospital  under  its  control,  maintain- 
ed by  enforced  contributions  of  its  eniployte. — 
Illinois  Cent.  R.  Co.  v.  Ghecn  (Ky.)  639. 

If  plaintiff  was  entitled  to  admission  to  the 
hospital,  he  was  entitled  to  the  skilled  surgical 
treatment  and  accommodations  he  would  have 
received  there,  and  also  to  board  and  trans- 
portation; and.  if  the  company  refused  to  fur- 
nish these  things,  it  is  liable  for  the  cost  there- 
of.—Illinois  Cent.  R.  Co.  v.  Gheen  (Ky.)  6:J9. 

Where  plaiutiff,  instead  of  employing  niedi<.-al 
attention,  contented  himself  to  accept  the  senr. 
ices  of  the  local  surgeon  of  the  company,  the 
company  is  not  liable  for  any  aggravatiim  of 
his  injury  by  the  failure  of  that  surgeon  to  give 
him  proper  treatment. — Illinois  Cent.  R,  Co.  t. 
Gheen  (Ky.)  639. 

I  2.  Master's  UablUty  for  Injnrles  to 
servant— Nature  and  extent  la 
general. 

Where  partners  orgauized  as  a  corporation, 
a   servant   of  the  firm    who   continue],   after 
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the  corporation  was  organized,  to  work  as  be- 
fore, may  look  to  the  partners  for  damages 
for  injuries  thereafter  received  by  him  through 
the  gross  negligence  of  the  foreman.— Goodwin 
V.  Smith  (Ky.)  179. 

The  law  imposes  no  obligation  upon  the  mas- 
ter to  furnish  a  guard  to  protect  the  servant 
from  a  mob  of  strikers. — Lewis'  Adm'r  v.  Tay- 
lor Coal  Co.  (Ky.)  1044. 

Neither  Const.  I  241,  nor  Ky.  St.  8  6,  giving 
a  right  of  action  for  the  death  of  a  person 
resulting  from  an  injury  inflicted  "by  negli- 
gence or  wrongful  act,"  authorizes  a  recovery 
for  the  death  of  a  servant  resulting  from  the 
master's  breach  of  contract  to  furnish  a  gnard 
to  protect  him  from  an  assault  by  others.— 
I^wis"  Adm'r  v.  Taylor  Coal  Co.  (Ky.)  1044. 

f    3.    ——  Tools,    maohinerv,    appUanoea, 
and  plaoea  for  xrork. 

The  placing  of  brake  beams  on  railroad  cars 
80  lo\v  that  a  man  falling  was  caught  thereby 
and  crushed  to  death  held  uot  negligence. — 
Texas  Ont.  R.  Co.  v.  Waller  (Tex.  Civ.  App.) 
4UC. 

When  cars  with  coupling  appliances  so  de- 
fective or  mismatched  as  to  oe  dangerous  to 
the  trainmen  arc  tendered  to  a  railroad  com- 
pany for  transportation  over  its  road,  the  de- 
fect being  discernible  on  inspection,  it  must 
remedy  the  defect  or  refuse  to  take  the  cars.— 
Southern  Pac.  Co.  t.  Winton  (Tex.  Civ.  App.) 
477. 

A  railroad  company  cannot  shift  its  duty  of 
inspection,  and  starting  ont  only  such  cars  as 
are  properly  equipped,  onto  its  brakeman,  by  a 
rule  forbidding  them  to  put  cars  into  a  train 
which  are  not  projperly  equipped. — Southern 
Pac.  Co.  V.  Winton  (Tex.  Civ.  App.)  477. 

It  is  negligence  for  a  railroad  company  to 
start  a  train  over  its  road  containing  cars  with 
coupling  appliances  so  mismatched  that  those 
on  one  car  may  slip  past  those  on  the  other,  let- 
ting the  cars  together,  so  as  to  endanger  the 
life  of  a  brakeman  while  attending  to  the 
coupling.— Southern  Pac.  Co.  v.  Winton  (Tex. 
Civ.  App.)  477. 

Receiver  of  electric  light  company  held  guilty 
of  negligence  in  permitting  rods  supporting 
lamp  to  become  rusted,  »)  that  they  broke 
while  a  trimmer  was  caring  for  the  lamp. — 
]>upree  v.  Tamborilhi  (Tex.  Civ.  App.)  595. 

The  fact  that  a  railroad  company  did  not 
know  that  a  brakeman  charged  with  tending  a 
i-witch  was  in  need  of  rest  would  not  relieve 
it  from  liability  for  an  accident  caused  by 
such  brakeman  going  to  sleep  and  leaving  the 
switch  open.— St.  Louis  S.  W.  Ry.  Co.  v.  Kel- 
ton  (Tex.  Civ.  App.)  887. 

I  4.     —  Methods   of   work,   rales,   and 
orders. 

Servants  of  railroad  company  in  charge  of  an 
engine  in  a  yard  owed  to  a  car  inspector  the 
duty  of  giving  signals  of  the  approach  of  the 
engine,  and  of  keeping  a  lookout. — Louisville  & 
N.  R.  Co.  V.  Lowe  (Ky.)  736. 

Evidence  considered,  and  held  to  justify  a 
finding  that  defendant  was  negligent  in  caus- 
ing the  tender  to  an  engine  to  be  pushed  back 
while  plaintiff  was  cleaning  the  engine  cab 
without  giving  him  notice.— Galveston,  II.  & 
S.  A.  Ry.  Co.  V.  Quay  (Tex.  Civ.  App.)  219. 

Evidence  of  the  negligence  of  defendant's 
foreman,  resniting  in  plaintiff's  injury,  held  to 
support  a  verdict  against  the  master. — Missouri, 
K.  &  T.  Uy.  Co.  of  Texas  v.  Walden  (Tex.  Civ. 
App.)  r,84. 

Servants  in  charge  of  a  railroad  train  held 
to  be  required  to  exercise  ordinary  care  to 
make  use  of  appliances  of  a  train  to  stop  it 
on  seeing  another  servant  on  the  track. — St. 
r^uis  8.  W.  Ry.  Co.  v.  Jacobson  (Tex.  Civ. 
App.)   1111. 


{  5.    —  Warning    and    tastrnetiac 
servant. 

Muster  was  not  liable  for  injury  to  servant, 
though  it  had  failed  to  instruct  him  how  to  use 
a  machine,  and  had  assured  him  there  was  no 
danger,  where  plaintiff  had  represented  that 
he  understood  how  to  operate  the  machine  and 
the  danger  was  obvious. — McOormick  Harvest- 
ing Mach.  Co.  v.  Liter  (Ky.)  761. 

Instruction  that  it  was  the  duty  of  the  mas- 
ter, who  puts  an  inexperienced  minor  to  work 
more  dangerous  than  that  for  which  he  was 
engaged,  to  warn  him  of  the  danger,  held  prop- 
er.— Waxahachie  Cotton  Oil  Co.  v.  McLain 
(Tex.  Civ.  App.)  226. 

Evidence  held  sufficient  to  show  negligence 
on  the  part  of  a  foreman  of  a  railroad  com- 
pany in  failing  to  warn  a  workman  of  the  dan- 
ger.—Texas  &  P.  Ry.  Co.  v.  Utley  (Tex.  Civ. 
App.)  311. 

Where  a  workman,  nt  tlie  reoucst  of  his 
foreman,  voluntarily  assists  in  replacing  a  de- 
railed car,  the  fact  that  he  so  woiit  volun- 
tarily does  not  release  the  company's  foreman 
from  the  duty  of  giving  warning  as  to  any 
hazards.- Texas  &  P.  Ry.  Co.  v.  Utley  C^ex. 
Civ.  App.)  311. 

I  6.     —  Fellow  servants. 

Car  inspector  and  men  in  charge  of  engine 
in  railroad  yard  were  not  fellow  servants,  and 
the  master  was  liable  for  an  injury  to  the  car 
in.'spector  from  the  negligence  of  the  men. — 
Louisville  &  N.  R.  Co.  v.  liowe  (Ky.)  730. 

A  foreman  under  whom  plaintiff  worked 
held  a  vice  principal,  and  not  a  fellow  servant. 
—Waxahachie  Cotton  Oil  Co.  v.  McLain  (Tex. 
Civ.  App.)  226. 

A  brakeman  held  not  the  fellow  servant  of 
an  engineer.— St.  Louis  S.  W.  Ry.  Co.  t.  Kel- 
ton  (Tex.  CSv.  App.)  887. 

8  7.     ——  Risks  assumed  by  servant. 

Evidence  held  to  show  that  an  employ^  has 
assumed  the  risk.— Daniels  y.  Covington  &  C. 
El.  R.  &  Transfer  &  Bridge  Co.  (Ky.)  187. 

A  bridge  builder,  engaged  in  repairing  a 
bridge,  assumed  the  ri.sk  of  the  danger  neces- 
sarily incident  to  such  work. — Daniels  v.  Cov- 
ington &  C.  El.  R.  &  Transfer  &  Bridge  Co. 
(Ky.)  187. 

Where  plaintiff,  a  boy  about  16  years  old, 
employed  as  off-bearer  from  a  planing  ma- 
chine, volunteered  to  oil  the  machine  after  he 
had  been  warned  that  it  was  dangerous,  the 
master  is  not  liable  to  him  for  an  injury  re- 
ceived.— Floyd  v.  Kentucky  Lumber  Co.  (Ky.) 
501. 

Telephone  lineman,  charged  by  employment 
with  duty  of  inspecting  and  repairing  lines, 
held  to  thereby  assume  risk  arising  from  de- 
fective cross-arm.— Roberts  v.  Missouri  &  K. 
Tel.  Co.  (Mo.)  155. 

Evidence  held  insufficient  to  show  plaintiff 
in  suit  for  personal  injuries  to  have  assumed 
the  risk.— Connolly  v.  St.  Joseph  Press  Print- 
ing Co.  (Mo.)  2tW. 

Instruction  relative  to  assumption  of  risk  in 
an  action  by  the  representatives  of  a  locomotive 
engineer  ngninst  a  railroad  company  for  neg- 
litfontly  cau.'sing  decpilent's  death  hrltl  mislead- 
ing and  not  fully  stating  the  law. — Minnier  v. 
Sedaiia,  W.  &  S.  W.  Ry.  Co.  (Mo.)  1072. 

Instruction  relative  to  assumption  of  risk  in 
an  action  by  the  representatives  of  a  locomotive 
engineer  against  a  railway  company  for  neg- 
ligently causing  decedent's  dcnth  lu'ld  improp- 
erly modified.— Minnier  v.  Sedaiia,  W.  &  S.  W. 
R.V.  Co.   (Mo.)  1072. 

Evidence  In  an  action  by  a  servant  for  per- 
sonal   igiuries  held  to  sustain  a  judgment  in 
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Us  favor.— Waxahacbie  Cottoo  Oil  Co.  t.  Mo- 
Lain  (Ter.  CSV.  App.)  22«. 

Instmction  thnt.  if  the  servant  knows  or 
ought  to  know  how  the  business  is  conducted, 
he  assumes  tlie  risk,  held  properly  refused. — 
Waxahachie  Cotton  Oil  Co.  v.  McLain  (Tex. 
Civ.  App.)  220. 

A  freight  brakeman,  ordered  by  a  railroad 
company  to  brake  on  a  passenger  train  having 
cars  with  mismatched  couplers,  krld  not  to  have 
assumed  the  risk  of  such  defective  appliances. 
—Southern  Pac.  Co.  v.  Wintou  (Tex.  Civ. 
App.)  477. 

A  servant,  in  doing  an  act  resulting  in  hla 
injury,  held  only  to  have  assumed  the  appar- 
ent or  known  dangers  connected  therewith,  and 
not  dangers  resulting  from  the  negligence  of  his 
foreman.— Missouri,  K.  &  T.  Rj-.  Co.  of  Texas 
T.  Walden  (Tex.  Civ.  App.)  584. 

In  action  by  railway  employ^  for  personal  in- 
Jnries,  instruction  held  properly  refused,  be- 
cause ignoring  certain  issue. — Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Hitzfelder  (Tex.  Civ.  App.) 
707. 

Evidence  in  an  action  by  a  servant  for  per- 
sonal injury  resulting  from  a  defective  appli- 
ance held  to  show  an  assumption  of  risk. — Rio 
Grande  &  E.  P.  Ry.  Co.  v.  Lynch  (Tex.  Civ. 
App.)  712. 

Evidence  held  not  to  show  that  decedent, 
the  conductor  in  charge  of  a  train,  assumed 
the  risk.— Internatioual  &  G.  N.  Ry.  Co.  v. 
Vinson  (Tex.  Civ.  App.)  800. 

A  locomoUve  engineer's  knowledge  that  his 
employer  sometimes  sent  out  brakemen  who 
needed  rest  held  insufficient  to  charge  him  with 
assumption  of  the  risk  of  a  brakeman  going  to 
bIcoi>  and  leaving  open  a  switch  which  it  was 
his  duty  to  close. — St.  Louis  S.  W.  Ky.  Co.  v. 
Kelton  (Tex.  Civ.  App.)  887. 

i  6.    —^  Contributory      necUcence      of 
serrant. 

A  servant  has  no  right  to  look  to  the  mas- 
ter for  damages  for  uegligence,  if  by  the  ex- 
ercise of  ordinary  care  he  could  have  avoided 
injury.— Daniels  r.  Covington  &  0.  El.  R.  ft 
Transfer  &  Bridge  Co.  (Ky.)  187. 

Evidence  held  to  show  a  servant  injured  by 
his  own  negligence. — Tradewater  Coal  Co.  v. 
Head  (Ky.)  721. 

In  an  action  by  a  lineman  against  a  tele- 
phone company  for  injuries  received  by  reason 
of  a  cross-arm  breaking,  evidence  held  to  show 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law. — Kot>crts  v.  Mis- 
souri &  K.  Tel.  Co.  (Mo.)  155. 

Evidence   held  insufficient   to  show   plaintiS 

fuilty  of  contributory  negligence. — Connolly  v. 
t.  Joseph  Press  I'rinting  Co.  (Mo.)  268. 

A  servant  suddenly  called  to  perform  a  ^rv- 
ice  in  nn  unusual  nianuer  hdd  not  chargeable 
with  negligence  in  not  having  ascertained 
what  dangers  were  in<'ident  thereto. — Waxaha- 
chie Cotton  Oil  Co.  V.  McLain  (Tex.  Civ.  App.) 
22«. 

Employer  held  not  liable  where  plaintiff  was 
Injured  by  his  own  negligence  or  that  of  a  fol- 
low servant. — Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Butchek  (Tex.  Civ.  App.)  .3.1.5. 

Recoupling  a  train  having  defective  couplers, 
which  has  been  temporarily  separated  en  route, 
is  not  a  violation  of  a  rule  against  placing  cars 
with  defective  couplers  in  a  train,  or  contribu- 
tory negligence  on  the  part  of  a  brakeman  kill- 
ed thereby.~i?outhern  Pac.  Co.  v.  Winton  (Tex. 
Civ.  App.)  477. 

Trimmer  of  electric  light  company,  injured 
by  falling,  held  not  guilty  of  contributory  neg- 
ligence.—Dupree  V.  Tnmborilla  (Tex.  Civ.  App.) 
695. 


Trimmer  of  electric  Ugbt  compaoy  held  not 
an  "inspector"  and  accordingly  entitled  to  re- 
cover for  injuries  due  to  defective  rods  on 
electric  light  poles.  —  Dupree  v.  Tamborilla 
(Tex.  Civ.  App.)  505. 

Evidence  held  not  to  show  as  a  matter  of 
law  that  decedent,  a  conductor  in  charge  of  a 
train,  was  guilty  of  contributory  negligence.— 
International  &  0.  N.  Ry.  Co.  v.  Vinson  (Tex. 
Civ.  App.)  800. 

I  9.     — ^  Aetloaa. 

Jury  held  authorized  to  conclude  there  was 
negligence,  where  the  master  furnished  an  iron 
or  steel  fulcrum  to  raise  a  heavy  engine,  and 
the  foreman,  contrary  to  his  own  judgment, 
used  a  wooden  one. — Louisville  &  N.  R.  Ca  v. 
Richardson  (Ky.)  631. 

Proof  which  authorised  the  jury  to  conclude 
that  a  wooden  fulcrum  either  split  or  slipped 
held  sufficient  to  sustain  an  averment  that  it 
was  "displaced,"  and  therefore  there  was  no 
variance. — Jjouisville  &  N.  R.  Co.  v.  Richard- 
son (Ky.)  631. 

Where  plaintiff,  while  employed  in  defend- 
ant's macnine  shops,  was  injured  by  the  dis- 
placement of  a  wooden  fulcrum,  the  allegation 
in  the  petition  that  it  was  gi-oss  negligence  to 
use  a  wooden  fnlcnim  was  sufficient. — Lonisville 
&  N.  R.  Co.  V.  Richardson  (Ky.)  631. 

An  employe  has  a  right  to  rely  on  the  judg- 
ment of  his  master  as  to  safety  of  appliance 
furnished.- Louisville  &  N.  R.  Co.  v.  Richard- 
son (Ky.)  631. 

Whether^  car  inspector  was  guilty  of  contrib- 
utory negligence  and  whether,  notwitlistanding 
his  negligence,  those  in  charge  of  engine,  aft» 
they  perceived  his  danger,  or  should  have  per^ 
ceived  it,  might  not  have  avoided  injury  to  him, 
held  for  the  jury.— Louisville  &  N.  R.  Co.  v. 
liowe  (Ky.)  736. 

In  an  action  by  a  lineman  against  a  tele- 
phone company  for  injuries  received  by  reason 
of  a  cross-arm  breaking,  evidence  held  to  show 
that  plaintiff  assumed  the  risk. — Roberts  v. 
Missouri  &  K.  Tel.  Co.  (Mo.)  155. 

Evidence  is  admissible,  in  an  action  hy  a 
servant  for  injuries  mused  by  defective  appli- 
ance, as  to  the  condition  of  the  appliance  three 
weeks  before  the  accident— Pauck  v.  St.  Louis 
Dressed  Beef  ft  Provision  Co.  (Mo.)  1070. 

Instruction  iu  an  action  against  a  railwa.r 
company  for  negligently  causing  an  employe's 
death  Jirld  erroneous  because  without  founda- 
tion in  the  evidence. — Minnier  v.  Sedalia,  W.  & 
S.  W.  Ry.  Co.  (Mo.)  1072. 

Evidence  held  not  to  show  that  the  use  of 
a  standard-gnuge  car  mounted  on  narrow-gauge 
trucks  was  negligent. — Minnier  v.  Sedalia,  W. 
&  S.  W.  Ry.  Co.  (Mo.)  1072. 

Where  an  inexperienced  boy  of  10  years,  em- 
ployed in  defendant's  factory,  was  injured  by 
an  unprotected  pulley,  a  charge  that  punitive 
dnhiages  might  be  awarded  if  defendant  was 
found  guilty  of  gross  negligence,  or  acted  in 
reckle.«s  disregard  of  the  safety  of  the  child, 
was  not  error.- American  licad  Pencil  Co.  v. 
Davis  (Tenn.)  1129. 

Where  plaintiff  was  injured  by  being  cangbt 
iu  an  unprotected  pulley  near  where  he  was 
required  to  work  in  defendant's  factory,  it  was 
not  error  to  overrule  a  general  objection  tn 
testimony  as  to  the  location  and  condition  of 
the  machines  and  pulley  by  one  who  followed 
plaintiff  at  the  work,  especially  where  the  next 
witness  testified  that  there  had  been  no  change. 
—American  Lead  Pencil  Co.  v.  Davis  (Tenn.) 
1129. 

Evidence  of  defendant's  engineers  in  an  ac- 
tion against  a  railroad  by  an  engineer,  injured 

in  a  collision,  that  they  usually  commence  to 
slow  up  at  a  certain  place,  held  not  admissible 
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to  show  where  plaintiff  shoald  have  commenced 
to  slow  np.— TeiaB  &  N.  O.  K.  Co.  t.  Morten- 
sen  (Tex.  Civ.  App.)  89. 

Ehidence  in  an  action  by  a  railroad  engineer 
for  injDriea  in  a  collision  held  to  sustain  a 
judgment  for  plaintiff.— Texas  &  N.  O.  K.  Co. 
V.  Hortensen  (Tex.  Git.  App.)  99. 

A  requested  Instruction  in  an  action  by  a 
pervant  Mr  injuries,  requiring  a  verdict  for 
defendant  unless  all  of  certnin  specified  neg- 
lisrent  acts  should  be  established,  held  prop- 
erly refused.— Texas  &  N.  O.  B.  Co.  t.  Morten- 
jen  (Tex.  Cir.  App.)  99. 

An  instruction,  in  an  action  by  a  servant  for 
injuries,  that  he  would  not  be  debarred  from 
recovery  for  the  violation  of  a  certain  rule,  if 
he  acted  as  a  reasonably  prudent  person  would 
have  done,  held  not  erroneous  under  the  evi- 
Jence.— Texas  &  N.  O.  R.  Co.  v.  Mortensen 
(Tex.  Civ.  App.)  99. 

Whether  plaintiff  was  guilty  of  contrlbnton' 
negligence  held  for  the  jury.— Galveston,  H. 
tc  8.  A.  Ry.  Co.  V.  Quay  (Tex.  Civ.  App.) 
219. 

In  an  action  for  injury  to  an  employe  held, 
that  it  was  not  error  to  refuse  to  charge  that 
a  failure  of  plaintiff  to  obey  the  rules  of  the 
company  was  negligence  per  se.— San  An- 
tonio &  A.  r.  Ry.  Co.  V.  Connell  (Tex.  Civ. 
.Vpp.)  246. 

Certain  requests  to  charge,  not  relating  to  the 
danger  or  negligence  on  which  the  cause  of 
action  was  predicated,  held  properly  refused. — 
Texas  &  P.  Ry.  Co.  t.  Utley  (Tex.  Civ.  App.) 

Where  a  workman  was  injured  by  the  lurch- 
init  of  a  car,  caused  by  the  giving  way  of  a 
jack  screw  which  was  in  view  of  the  foreman, 
who  gave  no  warning,  the  question  of  the  negli- 
)?ence  of  the  foreman  was  for  the  jury. — Texas 
k  P.  Ry.  Co.  v.  Utley  (Tex.  Civ.  App.)  311. 

In  an  action  by  an  employe  against  a  rail- 
road company  to  recover  for  injuries  sustained 
b.T  falling  into  a  pit  in  the  roundhouse,  evi- 
dence held  not  sufiicient  to  justify  a  finding 
that  the  plank  fui-nished  to  serve  as  a  bridge 
aiToss  such  pit  was  insufficient  or  defective. — 
•ialveston.  H.  &  8.  A.  Ry.  C:k».  v.  Butchek 
(Tex.  Civ.  App.)  333. 

Instruction  held  to  be  outside  the  case  made 
h.T  the  pleadings,  and  erroneous. — W.  G.  Rag- 
Icy  Lumber  Co.  v.  Goldsmith  (Tex.  Civ.  App.) 

r,s]. 

In  action  by  railway  employ*  for  personal  in- 
jttrip?,  complaint  held  to  sufficiently  show  the 
nature  of  the  injuries.— Galveston,  H.  &  S.  A. 
Kjr.  Co.  V.    Hitzfelder   (Tex.    Civ.   App.)   707. 

Requested  instruction  held  properly  refused, 
S9  preventing  a  recovery  for  the  conductor's 
failnre  to  signal  to  lower  the  train's  speed, 
though  Ills  doing  so  would  not  have  prevented 
the  accident.— International  &  G.  N.  Ry.  Co.  v. 
Vinson  (Tex.  Civ.  App.)  800. 

In  an  action  for  injury  received  by  locomo- 
tive engineer  in  a  collision  caused  by  a  brake- 
man  going  to  Bleep  and  leaving  a  switch  open, 
testimony  of  a  witness  that  she  saw  the  brake- 
inan  just  before  he  went  out,  nnd  that  he  iook- 
M  bad  and  worried,  and  seemed  unable  to 
walk,  was  admissible  to  show  his  conditiou. — 
ht  Louis  S.  W.  Ry.  Co.  v.  Kelton  (Tex.  Civ. 
App.)  887. 

.In  an  action  for  injuries  received  by  an  en- 
Bneer  in  a  collision  caused  by  a  brakeman  go- 
ing to  sleep  and  leaving  a  switch  open,  evi- 
flence  that  the  train  dispatcher  was  requested 
to  allow  the  latter  to  lay  off  and  rest  held  ad- 
nussible  to  charge  the  railroad  company  with 
knowledge  of  the  brakeman's  condition.^ — St. 
Louis  S.  W.  Ry.  Co.  v.  Kelton  (Tex.  Civ.  App.) 
Wi, 


Evidence  held  to  Justify  the  Instruction  of 
a  verdict  for  defendant  in  an  action  for  the 
death  of  a  switchman. — Matthews  y.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.) 
002. 

An  instruction  requiring  railroad  ensine  men 
to  use  ordinary  care  to  so  use  tlie  apparatus 
and  equipment  as  to  avoid  striking  an  employe 
riBhtfnlly  on  the  track  held  not  an  instruction 
requiring  the  use  of  ordinary  care  to  stop  the 
train  from  the  time  the  employe  is  first  seen. 
—St.  Louis  S.  W.  Ry.  C!o.  v.  Jacobson  (Tex. 
Civ.  App.)   1111. 

An  instructiou  in  an  action  against  a  rail- 
road company  for  the  death  of  a  servant  held 
1  not  open  to  the  objection  that  it  authorized  a 
recovery,  even  though  the  deceased  could  have 
saved  himself  ly  the  use  of  ordinary  care. — 
St.  Louis  S.  W.  Ry.  Co.  t.  Jacobson  (Tex. 
Civ.  Ap^)  1111. 

An  instruction  in  an  action  against  a  rail- 
road company  for  the  death  of  a  servant,  au- 
thorizing a  recovery  if  deceased  was  put  in  a 
position  of  peril  and  so  frightened  that  he 
could  not  act  with  precaution  and  judgment, 
is  warranted  by  an  issue  as  to  contributory 
negligence.— St.  Louis  S.  W.  Ry.  Oo.  v.  Jacob- 
son  (Tex.  Civ.  App.)  1111. 

flO.  IdsblUtlea    tor    Injariea    to    third 
persons. 

A  jury  cannot  assess  punitive  damages  for 
the  tort  of  a  servant,  unless  they  find  that  the 
wrong  was  in  the  line  of  the  servant's  duty  and 
was  willful,  wanton,  or  malicious. — St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Wilson  (Ark.)  661. 

Punitive  damages  may  l>e  awarded  against 
the  master,  whether  a  natural  person  or  a  cor- 
poration, for  the  gross  negligence  of  the  serv- 
ant in  the  line  of  his  employment. — Smith's 
Adm'x  T.  Middieton  (Ky.)  388. 

Where  it  was  sought  to  charge  the  master 
with  the  servant's  negligence,  evidence  that 
the  servant  was  a  careful  man  was  not  admis- 
sible for  defendant;  no  attempt  having  been 
made  by  plaintiff  to  prove  that  the  servant 
was  careless. — Smith's  Adm'x  v.  Middieton 
(Ky.)  388. 

The  act  of  a  drug  clerk  in  selling  morphine 
for  calomel  held  evidence  of  gi-osa  negligence, 
entitling  plaintiff  to  an  instruction  defining 
that  degree  of  negligence,  and  authorizing  puni- 
tive damages  against  the  employer  for  a  death 
caused  thereby. — Smith's  Adm'x  v.  Middieton 
(Ky.)  388. 

A  railroad  company  is  liable  for  the  negli- 
gence of  employes  operating  its  engines,  though 
it  has  exercised  due  care  in  appointing  them. — 
St.  Louis  &  S.  W.  R.  Co.  of  Texas  v.  Miller 
I  (Tex.    Civ.   App.)   i;i9. 

Tho  proprietor  of  an  eating  house  is  not  re- 
■  sponsible  for  the  shooting  by  its  agent  of  a 
'  patron,  where  the  agent  was  not  acting  in  any 
'  matter  relating  to  his  duties, — Lytle  v.  Cres- 
!  cent  News  &  Hotel  Co.  (Tex.  Civ.  App.)  240. 


MASTERS  IN  CHANCERY. 

See  "Equity,"  i  1. 

MATERIALITY. 

Of    evidence    in    criminal     prosecutions,    ae* 
"Criminal  Law,"  %  9. 

MEASURE  OF  DAMAGES. 

See  "Damages,"   J  2.  (  'rA/-»r?Tr> 
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MECHANICS'  LIENS. 

f   1.    Natnre,  (rowads,  and  ■tibJeot«ak«t« 
t«r  la  jreneral. 

Ky.  St.  {  2403,  giving  to  a  material  man  a 
lien,  held  constitutional,  though  it  requires  the 
owner  to  know  at  his  peril,  before  settling  with 
the  contractor,  that  he  hag  paid  for  all  material 
purchased. — Hodges  v.  Arridson  (Ky.)  601. 

i  2.     Rljrlit  to  Uea. 

Under  Ky.  St.  f  2467,  where  the  owner  owed 
the  principal  contractor  when  the  subcontract- 
or's notice  for  lien  was  served,  but  afterwards 
resumed  possession  of  the  property  because  of 
the  contractor's  delay,  and  used  the  amount 
he  owed  the  contractor  in  finishing  the  work, 
the  subcontractor  had  uo  lien. — ^Watts  T.  Met- 
calf  (Ky.)  824. 


MEDICINES. 


See  "Druggists.' 


MEETINGS. 

meetings,    see 
•ts."  $  3. 

MEMORANDA. 

tute   of   frau' 
3. 

MINORS. 


School    district    meetings,    see    "Schools    and 
School  Districts."  $  3. 


Required   by   statute   of   frauds,   see   "Frauds, 
Statute  of,"  8  3. 


See  "Infants." 

MISREPRESENTATION. 

See  "Fraud." 

MISSOURI. 

Jurisdiction  of  particular  courts,  see  "Courts," 
§  6. 

MISTAKE. 

Ground    for    reformation    of    instrument,    see 

"Reformation  of  Instruments,"  $  1. 
In  making  payment,  see  "Payment,"  S  2. 


Duty  of  master  to  jirotect  servant  from  mob, 
■  Se  


MOBS. 

)  protect  I 
see  "Master  and  Servant,"  J  2. 

MONEY  PAID. 

In  gaming  transaction,  see  "Gaming,"  $  1. 
Recovery    from    principal   of   money    paid    to 
agent,  see  "Principal  and  Agent,"  $  3. 

Purchaser  of  goods  ordered  shipped  in  car, 
not  iced,  held  not  eutitlod  to  reimbursement 
from  seller  on  paying  railroad  compnny's 
charges  for  icing  car. — Earl  v.  Westfall  Com- 
mission Co.  (Ark.)  148. 

MONEY  RECEIVED. 

Recovery  of  payment  In  general,  see  "Pay- 
ment,"' §  2. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  §  H. 

Recovery  of  tax  paid,  see  "Taxation,"  $  4. 

MONOPOLIES. 

(  1.     Trusts  and  other  oombimatioas  la 
restraint  of  trade. 

Ky.  St.  i  3915.  providing  for  the  pnnishment 
of  any  person  who  shall  cunibiue  with  others 


to  raise  the  price  of  any  article,  held  not  in 
violation  of  Const.  {  198,  relating  to  nnlawfni 
combinations.— Commonwealth  t.  Bararian 
Brewing  Co.  (Ky.)  1016. 

A  combination  of  brewers  to  raise  the  pries 
of  beer  to  the  extent  of  the  amount  of  the  war 
tax  thereon  held  a  violation  of  Ky.  St.  S  3915. 
—Commonwealth  v.  Bavarian  Brewing  Co. 
(Ky.)  10161, 

MONTH. 

Meaning  of  term  as  applied  to  sentence  for 
crime,  see  "Criminal  Law,"  (  30. 

MORTGAGES. 

Duty  of  mortgagee  to  enforce  claim  again^ 
mortgaged  property,  see  "Marshaling  Assets 
and  Securities." 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances," S  1. 

Of  personal  property,  see  "Chattel  Mortgages." 

Of  railroads,  see  "Railroads,"  {  3. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  f 
10. 

Priority  l>etween  judgment  and  mortgage  Deo, 
see  '  .Tudgmeut,"  §  11. 

Priority  between  mortgage  and  landlord's  lien, 
see  "Ijiiidlord  and  Tenant,"   §  4. 

Subrogation  to  rights  of  mortgagee,  see  "Sub- 
rogation." 

I  1.     Reqnlsltes  and  TaUdity. 

Evidence  in  an  action  to  foreclose  a  tni«t 
deed  licld  insufficient  to  show  that  the  grantor 
was  insane,  at  the  time  of  the  execution  there- 
of, to  the  extent  of  rendering  him  incompeteijt 
to  transact  business.— Seawel  v.  Dirst  (Ark.) 
1058. 

Where  the  grantee  in  a  deed  agreed  by  sep- 
arate writing  to  convey  to  another  upon  Ws 
payment  of  certain  money,  the  deed  constitut- 
ed a  mortgage,  and  the  grantee  held  the  legal 
title  as  trustee  for  such  person. — 8picer  v. 
Holbrook  (Ky.)  180. 

Evidence  held  insufficient  to  authorize  an  in- 
junction restraining  a  sale  of  real  estate  un- 
der a  trust  deed.— Fry  v.  Piersol  (Mo.)  171. 

Where  a  son  without  consideration  conveys 

land  to  his  father,  who.  to  secure  a  debt  of 
the  sou,  conveys  to  the  creditor,  who  executes 
a  contract  to  reconvey  on  payment  of  the  debt, 
the  transaction  is  a  mortgage.  —  Schultze  t. 
Schultze  (Tex.  Civ.  App.)  56. 

A  deed,  though  absolute  in  form,  may  be 
shown  by  ))arol  evidence  to  have  been  intended 
as  a  mortgage. — Lehman  v.  Chatham  Machin- 
ery Co.  (Tex.  Civ.  App.)  796. 

The  notary  taking  an  acknowledgment  may 
rebut  the  testimony  of  the  grantor's  wife  that 
she  did  not  understand  the  purport  of  the  in- 
strument.— Harrington  v.  Claflm  (Tex.  Civ. 
App.)  808. 

i   2.     Constrnction  and  operation. 

Whore  a  deed  recited  that  the  ^antee  as- 
sumed a  mortgage  executed  to  him  by  the 
grantor,  one  to  whom  he  subsequently  execut- 
ed a  mortgage  on  the  property  was  cha^g^^^ 
with  notice  that  the  mortgage  was  executed 
to  secure  certain  coupon  bonds,  which  were 
still  outstanding. — Farmers'  &  Drovers'  Bank  r. 
Geruian  Ins.  Bank  (Ky.)  280. 

Priorities  between  creditors  as  to  the  right 
to  the  security  of  a  deed  of  trust  claime<*  by 
each  of  them  as  collateral  determined. — South- 
ern Couiniercial  Sav.  Bank  v.  Slattery's  Adm'r 
(Mo.)   loot!. 

A.  lieu  for  attorney's  tees  reserved  in  a  pur- 
chase money  note  secured  by  trust  deed  can- 
not be  asserted  against  subsequent  purcha<^rs, 
where  the  deed  did  not  refer  to  the  provision 
iu  the  uote  as  to  attorney  fees,  and  such  pui^ 
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chasers  did  not  otherwise  have  notice  of  the 
lien.— Hall  y.  Read  (Tex.  CiT.  App.)  809. 

i   3.    Aaslenmemt  of  mortsase  or  debt. 

A  recital  in  nonnegotiable  conpon  bonds  ex- 
ecuted to  a  title  company  that  they  were  se- 
cured by  a  deed  ol  trust  held  not  to  indicate 
a  purpose  on  the  obligor's  part  that  the  bonds 
should  be  sold  to  raise  money  for  her  use. — 
Fidelity  Trust  &  Safety  Vault  Co.  v.  Oarr 
(Ky.)  900;  LouisTille  Banking  Co.  t.  Same, 
Id.;   Murray  v.  Same,  Id.;  Carr  v.  Ross,  Id. 

The  fact  that  the  agent  of  the  aasiguee  of 
bonds,  prior  to  their  purchase,  made  inquiry  of 
oue  whom  the  obligor  had  employed  as  her 
agent  in  improving  the  mortgaged  property  as 
to  her  solvency,  was  not  notice  to  her  of  the 
subsequent  sale  of  the  bonds;  her  agent  hav- 
ing no  authority  to  bind  her  as  to  that  matter. 
—Fidelity  Trust  &  Safety  Vault  Co.  V.  Carr 
(Ky.)  990;  Louisville  Banking  Co.  v.  Same,  Id.; 
Murray  v.  Same,  Id.;    Carr  v.  Ross,  Id. 

The  mortgagor  not  being  estopped  to  plead 
payment,  those  who  claim  under  her  are  m  an 
equally  good  position. — Fidelity  Trust  &  Safe- 
ty Vault  Co.  v.  Carr  (Ky.)  990;  Louisville 
Banking  Co.  v.  Same,  Id.;  Mnrray  v.  Same, 
Id.;   Carr  v.  Boss,  Id. 

The  mortgagor's  employment  of  the  title 
company  to  examine  her  title  was  not  notice 
to  her  of  the  assignment  by  that  company  of 
the  l>onds  which  sne  subsequently  executed  to 
it.— Fidelity  Trust  &  Safety  Vault  Co.  v.  Carr 
(Ky.)  990;  Louisville  Banking  Co.  v.  Same, 
Id.;   Murray  v.  Same,  Id.;   Carr  v.  Ross,  Id. 

Where  the  purchase™  of  property  on  which 
there  was  a  mortgag6  paid  the  purchase  money 
to  a  title  company  to  which  the  mortgage  bonds 
were  payable,  and  that  company  retained  a  suf- 
ficient amount  to  extinguish  the  bonds,  there 
was  a  payment  of  the  bonds;  the  mortgagor 
having  no  notice  that  they  had  been  assigned. — 
Fidelity  Trust  &  Safety  Vault  C!o.  v.  Carr  (Ky.) 
OOO;  Louisville  Banking  Co.  v.  Same.  Id.;  Mur^ 
ray  v.  Same,  Id.;   Carr  ▼.  Ross,  Id. 

I  4.     Foreeloanre  by  ezeTolso  of  power 
of  sale. 

The  court  cannot  determine,  upon  exceptions 
to  a  report  of  sale,  that  a  deed  purporting  to 
convey  the  absolute  title  is  but  a  mortgage; 
no  pleading  filed  attacking  the  genuineness  of 
the  transactions.- Hill  v.   Pettit  (Ky.)   190. 

E.xception8  to  a  commissioner's  report  of 
sale  should  have  been  sustained,  where  the 
report  showed  that  the  land  was  sold  as  an 
entirety,  withont  showing  that  it  was  first 
offered  in  separate  parcels. — Hill  v.  Pettit 
(Ky.)  190. 

Acts  18S9,  p.  143,  held  not  re-enacted  by  Rev. 
St.  1806,  so  as  to  require  service  on  maker  of 
trast  deed  of  notice  of  a  sale  under  the  deed. — 
Fischer  v.  Simon  (Tex.  Sup.)  447. 

Under  Sayles'  Ann.  Civ.  St.  art  2369,  the 
statute  as  to  judicial  sales  in  force  at  the  time 
when  the  article  was  enacted  held  to  prescribe 
the  method  of  giving  notice  of  sale  under  a 
tmst  deed.— Swain  v.  Mitchell  (Tex.  Civ.  App.) 
01. 

Under  the  provisions  of  a  trust  deed,  a  re- 
cital in  the  deed  executed  by  the  trustee 
thereunder  as  to  the  giving  of  notice  held  prima 
facie  evidence  that  the  law  as  to  notice  was 
complied  with.— Swain  y.  Mitchell  (Tex.  Civ. 
App.)  61. 

Under  the  provisions  of  a  deed  of  tmst  to 
secure  a  note,  a  recital  in  the  deed  executed 
thereunder  by  the  trustee  that  the  request  to 
■ell  was  made  by  the  bolder  of  the  note  held 
prima  facie  true.— Swain  v.  Mitchell  (Tex.  Civ. 
App.)  CI. 

Where  a  trust  deed  to  a  guardian  of  certain 
minor  heirs  empowered  him  to  sell,  such  pow- 
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er  did  not  pass  to  his  successor  as  guardian. 
— OiUaapie  y.  Murray  (Tex.  Civ.  App.)  252. 

Power  to  sell  under  a  trust  deed  held  not 
revoked  by  death  of  the  grantor,  but  exer- 
cisable after  the  expiration  of  four  years  from 
his  death.— Gillaspie  v.  Murray  (Tex.  Cly. 
App.)  252. 

The  notice  of  soles  under  deeds  of  trust  re- 
quired by  Laws  18S9,  p.  143,  as  carried  for- 
ward in  Rev.  St.  art.  2369,  is  the  same  aa 
was  required  in  judicial  salee  at  the  time  it 
was  passed,  and  not  as  required  by_  the  law  of 
judicial  sales  as  amended  and  carried  forward 
in  article  2366.— Marston  v.  Yaites  (Tex.  Civ. 
App.)  867. 

It  is  not  necessary  to  give  written  notice  to 
the  debtor  on  a  sale  of  real  estate  under  a 
trust  deed. — Georgi  v.  Juergen  (Tex.  Oiv.  App.) 
873. 

I  S.     Foreclosure  by  aetton. 

Where  there  was  a  sale  of  farm  land  and 
also  of  town  lots,  and  it  was  necessary  to  set 
aside  the  sale  of  the  farm  land  because  it 
was  not  offered  in  separate  parcels,  the  sale 
of  the  town  lots  must  also  be  set  aside.— Hill 
V.  Pettit  (Ky.)  190. 

MOTIONS. 

Continuance  in  civil  actions,  see  "Continuance." 

New  trial  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  24. 

Opening  or  setting  aside  default  judgment,  see 
^'Judgment,"  §  2. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error."  g§  4-6. 

Relating  to  pleadings,  see  "Pleading,"  i  6. 

Strikine  out  evidence,  see  "Criminal  Law,"  {{ 
15-23. 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Schools  and  School  Dis- 
tricts," a  1-4;   "Towns." 

Documentary  evidence  of  city  ordinances,  see 
"Evidence,"  §  9. 

Mandamus,  see  "Mandamus,"  i  1. 

Municipal  licenses  to  insurance  companies,  see 
"Insurance,"  §  1. 

Regulatiou  of  railroads,  see  "Railroads,"  If  4-9. 

Street  railroads,  see  "Street  Railroads." 

Water  supply,  see  "Waters  and  Water  Cours- 
es," I  3. 

i  1.    OoTexumental    powers    aad    fue- 
tteaa  la  ceaeraL 

The  acts  of  a  municipal  body  under  power 
vested  in  it  are  conclusive  on  the  courts,  un- 
less they  are  so  oppressive  as  to  indicate  an 
attempted  abuse  of  the  power.  —  Heman  y. 
Schulte  (Mo.)  163. 

I  8.     LeslelatlTe    eontrol    of    mnalolpal 
aeta,  rlclita>  and  Uabilittee. 

A  muuicipal  ordinance,  prohibiting  pool  sell- 
ing on  horse  races  and  punishing  any  saloon 
keeper  permitting  pool  selling  on  nis  premises, 
is  void,  as  in  conflict  with  a  state  law  licensing 
the  selling  of  pools  on  horse  races.— Ex  parte 
Ogdeh  (Tex.   (5r.   App.)   1100. 

{   3.    FrooeedlagB    of    oonnoU    or    other 
BOTeraiag  body. 

Ordinances  levying  taxes  are  to  be  construed 
most  strongly  against  the  government  and  in 
,  favor  of  •  citizen,  and  their  provisions  are  not 
to  be  extended  by  implication  beyond  the  clear 
import  of  the  language  used.— Metropolitan  Life 
Ins.  Co.  y.  Darenkamp  (Ky.)  1126. 

Every  clause  or  word  of  an  ordinance  should 
be  presumed  to  have  been  intended  to  have 
some  force  and  effect.— Metropolitftn  Life  Ins. 
Co.  y.  Darenkamp  (Ky.)  l^j,y(\,oOg[e 
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I  4.     OAoerm,  acents.  mnd  emploria. 

The  office  of  city  engineer  of  St.  Joseph  waa 
not  abolishod  by  I.aws  1901,  p.  60.  repealing 
Rev.  St.  18U9,  i  5537,  leaving  sectiona  5541, 
5(i63,  5604,  and  5686  unchanged;  and  an  ap- 
pointment by  the  mayor  under  an  ordinance 
adopted  puranant  to  acction  5508,  and  Lawi 
IJX)!,  p.  00,  after  Laws  1901,  p.  74,  was  pro- 
nounced unconatitutional,  is  valid.  —  Sales  v. 
Barber  Asphalt  Pay.  Co.  (Ho.)  ,979. 

,  Where  the  term  of  an  appointive  officer  ia 
fixed  by  law,  and  he  is  given  no  right  to  hold 
over  until  his  successor  is  appointed,  the  fact 
that  it  has  been  the  custom  of  his  predecessor 
to  so  hold  over  and  that  inconvenience  would 
result  from  the  office  being  vacant  is  no  de- 
fense to  a  proceeding  by  the  state  in  the  nature 
of  quo  wnrrmnto.— State  ex  rel.  Grow  ▼.  Load 
(Mo.)  1062. 

Const,  art.  14,  S  5.  relating  to  tenure  of  of- 
fice, construed,  and  held  to  refer,  in  mentioning 
a  certain  class  of  provisions,  to  those  contain- 
ed in  legislative  enactments. — State  ex  rel. 
Crow  V.   Lund  (Mo.)   1062. 

Const,  art  14,  {  5,  relating  to  tenure  of  of- 
fice, held  to  include  municipal  oflScera.— State 
ex  rel.  Cro'iv  v.  Lund  (Mo.)  1062. 

Under  Kansas  City  Charter,  art.  4,  i  14,  and 
Const,  art.  14,  §  5,  the  right  of  the  city  comp- 
troller to  the  office  ceased  at  the  expiration 
of  two  years  from  his  appointment,  even  though 
his  successor  had  not  been  appointed.— State 
ex  rel.  Crow  v.  Lund  (Mo.)  1062. 

Under  8p.  Lawe  1887,  p.  64,  coostitating 
Houston  city  charter,  mayor  held  not  author- 
ized to  fill  vacancy  in  position  of  health  officer 
l>.v  appointment  without  concurrence  of  board  of 
nidcrnien,  though  aldermen  are  not  in  session. — 
Brumby  v.  Boyd  (Tex.  Qv.  App.)  874. 

F.'iot  that  mayor  and  aldermen  may  not  agree 
on  the  api>oiiiti>e  for  vacant  position  of  health 
officer  of  Houston  held,  under  Sp.  Laws  1807, 
p.  54,  not  to  nnthnrize  mayor  to  make  individual 
appointment.— Bnunby  v.  Boyd  (Tex.  Civ.  App.) 
874. 

Board  of  aldermen  h^d,  under  Sp.  Laws  1897, 
p.  •'<4.  not  to  hare  power  to  fill  vacancy  in 
IH>sitiuii  of  lu'ulth  officer  of  Houston  without  con- 
cnrrt'uce  of  mayor. — Brumby  v,  Boyd  (Tex.  Civ. 

App.)  874. 

Thp  motion  by  a  board  of  aldermen  without 
the  mayor's  concurrence,  requesting  a  health  In- 
spector to  discharge  the  duties  and  receire  the 
comjionsation  of  health  officer,  is  virtually  an 
np)>oiutment  to  the  position  of  health  officer,  and 
violntps  the  constitution,  prohibiting  one  person 
holding  two  offices.— Brumby  v.  Boyd  (Tex.  Civ. 
App.)  874. 

(  8.    PultUo  improTemeats. 

A  property  owner  joining  in  the  petition  of 
ten  asking  the  organization  of  a  park  improve- 
ment dlNtrict,  or  who  is  one  of  the  majority 
petitioning  for  an  assessment  for  such  improve- 
ment, is  estopped  from  questioning  the  organ- 
ization of  the  district  or  the  validity  of  the  aa- 
M-Nsment. — Matthews  v.  Kimball  (Ark.)  651. 

The  inclusion  of  real  estate  in  an  improvement 
distiict  by  city  ordinance  is  prima  facie  evi- 
nciice  that  the  property  will  be  benefited  by  the 
Smprovement  for  which  the  district  is  created, 
and  an  nssessment  thereof  will  not  be  set  aside 
for  want  of  benefit,  in  the  absence  of  evidence 
to  establish  such  fact.— Matthews  t.  Kimball 
(Arlv.)  6.51, 

A  city  or  town  authorized  by  Sand.  &  H. 
Dig.  S  r>"21.  to  assess  real  property  for  munic- 
ipal iniprovptuents.  may  include  tho  whole  area 
<il'  the  city  in  one  iniprovcniont  district. — Mat- 
thews V.  Kimball  (Arlc.)  651. 

Const,  art.  19.  i  27.  docs  not  limit  the  power 
of   a    city,   in    making   special   assessments   for 


park  purposes,  to  the  property  which  actually 
touches  the  park  grounds. — Matthews  v.  Kim- 
ball (Ark.)  651. 

Sand.  &  H.  Dig.  !  5321,  authorizes  a  city 
to  make  a  special  assessment  for  park  improve- 
ments.—Manhews  V.  Kimball  (Ark.)  651. 

An  action  seeking  a  new  apportionment  tor 
the  cost  of  a  sti'eet  improvement  ia  barred 
after  fire  years  from  the  time  the  first  appor 
tionment  was  made. — Oleason's  Adm'r  v.  Peter 
&  Binghard  Stooe  Co.  (Ky.)  16. 

Chancellor's  finding  that  street  assessment 
did  not  amongt  to  spoliation  held  not  to  be  di^;- 
tnrbed  under  evidence. — Henning  v.  Stengel 
Xy.)  41;  Fishbaek  r,  Mebler,  Id.;  Clark  v. 
Bitser,  Id. 

It  will  be  presumed,  in  the  absence  of  proof 
that  city  officers  did  their  duty  under  Ky.  St. 
f  2829,  relating  to  street  assessments. — ^Hen- 
ning v.  Stengel  (Ky.)  41;  Fishbaek  v.  lieliler. 
Id.;    Clark  v.  Bitzer,  Id. 

Where  no  sidewalk  had  ever  been  construct- 
ed, and  there  was  not  sufficient  space  belong- 
ing to  the  city  to  allow  such  construction,  the 
curbing  was  a  part  of  the  street,  and  should 
be  apportioned  to  the  number  of  square  feet 
owned  by  the  lot  owners  in  the  fourth  of  a 
square  contiguous  to  the  improvement,  and 
not  according  to  the  front  feet. — Marshall  v. 
Barber  Asphalt  Paving  Co.  (Ky.)  182. 

A  judgment  against  original  defendants  for 
amount  of  improvonent  warrant  having  been 
reversed  on  the  ground  that  they  were  liable 
only  for  00  per  cent,  thereof,  the  city  was 
liable  for  interest  on  the  remaining  10  per  cent. 
only  from  the  reapportionment,  or  from  the 
filing  of  amended  petition  against  the  city  to 
recover  that  amount. — City  of  Louisville  v. 
Selvage  (Ky.)  376. 

Under  Ky.  St.  {  288S,  in  die  original  construc- 
tion of  a  street,  the  cost  of  curbing  is  required 
to  be  apportioned  to  the  front  feet,  though  there 
was  no  sufficient  space  belonging  to  the  city  to 
permit  a  sidewalk. — Marshall  v.  Barber  Asphalt 
Paving  CJo.  (Ky.)  734. 

In  an  action  on  a  special  tax  bill  issued  for 
the  construction  of  a  sewer,  it  is  no  defense 
that  defendant's  lot  could  not  be  benefited  by 
the  sewer. — Heman  v.  Scbnlte  (Mo.)  163. 

Const,  art.  2,  {  20,  prohibiting  the  taking 
of  private  property  without  compensation,  held 
intended  to  regulate  the  right  of  eminent  do- 
main, and  not  to  refer  to  special  assessments 
for  local  improvements.— Heman  v.  St^nlte 
(Mo.)  168. 

(  6.     Polio*  powe*  and  raBvI»tl«aB. 

A  city  ordinance  requiring  coal  to  be  weired 
on  city  scales,  and  the  payment  of  10  cents  per 
load  therefor,  held  not  so  unreasonable  and  op- 
pressive as  to  be  invalid. — ^Wills  v.  Citj"  of  Kt. 

Smith  (Ark.)  922. 

A  city  ordinance  requiring  coal  to  be  weighed 
on  city  scales,  and  the  payment  of  10  cents  per 
load  therefor,  held  not  invalid  nnder  Sand.  & 
n.  Dig.  §  5132,  as  passed  for  the  purpose  of 
raising  revenue.— Wills  v.  City  of  Ft.  Smith 
(Ark.)  922. 

A  city  ordinance  requiring  coal  to  be  weighed 
on  city  scales,  and  the  payment  of  10  cents  per 
load  therefor,  applies  only  to  wagon  loads,  and 
not  to  sales  of  small  quantities,  as  a  buclcet  or 
wheelbarrow  of  coal.  —  Wilts  v.  City  of  Fl. 
Smith  (Ark.)  922. 

Pool  selling  on  horse  races  brfng  recognised 
as  a  legal  oi-cupntion  by  Acts  2."itn  Leg.  (Sp. 
Sess.)  p.  Gl,  Bubd.  18,  and  by  Beaumont  City 
(Charter,  §  71.  such  city  held  to  have  no  right 
to  prohibit  such  pool  gelliof. — Kx  parte  Powell 
(Tex.  Cr.  App.)  208.  .  V>oalf> 

Jigitized  by  V^jOlJy  It. 
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f  7.     Torts. 

The  conrt  properly  instimcted  th«t.  If  plain- 
tiff's injuries  were  canaed  by  a  hole  in  the 
street,  which  had  existed  lone  enough  to  enable 
the  city  to  know  of  its  existeuce,  she  was  enti- 
tled to  recover.— City  of  Covington  t.  Hufaer 
(Ky.)  619. 

A  iietition  for  injuries  sustained  throngh  a  de- 
fective sidewalk  held  not  to  state  a  cause  of 
action  against  the  abutting  property  owner.— 
Beck  V.  Ferd  Heim  Brewing  Co.  (Mo.)  92& 

In  action  against  city  for  injuries  sustain- 
ed br  stepping  into  a  hole  near  a  sidewalk, 
hrli  not  necessary  that  plaintiff  should  show 
title  of  the  land  in  the  city.— Still  ▼.  City  of 
Houston  (Tex.  Civ.  App.)  76. 

Provision  of  a  city  charter  limiting  city's 
liability  for  injoriea  from  defective  street  to 
eases  where  it  bad  continued  10  days  after 
notice  M4  not  a  inrotection  to  the  city  noder 
facts  of  the  case.— Still  v.  City  of  Houston 
(Tex.  Civ.  App.)  76. 

In  action  against  a  city  for  injnriea  from 
steppinc  into  a  hole  beside  a  sidewalk,  evi- 
dence htid  sufficient  to  authorize  submiaBion  to 
jury  of  the  question  whether  the  city  bad  as- 
sumed ownership  and  control  of  the  property 
where  the  street  was  situated. — Still  ▼.  City  of 
Houston  (Tex.  Civ.  App.)  76. 

{  8.  FlSMtl  auaamgtanvmt,  pnbU*  debt, 
— uiltle>.  and  taxation. 
Section  134  of  the  charter  of  the  city  of  Dal- 
las held  not  to  limit  tlie  power  conferred  by 
sections  118  and  185  to  tax  street  railway 
franchises  to  the  manner  in  which  such  fnm> 
chi-ies  are  taxed  by  the  state,  or  to  restrict  such 
power  in  any  way. — City  of  Dallas  v.  Dallas  ' 
Consol.  Electric  St.  Ry.  Co.  (Tex.  Sup.)  835.     | 

City  ordinances  imposing  annual  franchise  tax  ' 
npon  a  street  railway  company  as  a  condition  ' 
for  the  granting  of  its  city  franchisee  Iteld  not 
to  take  away  the  city's  right  to  improve  an  ad  ' 
valorem  tax  iipon  such  franchises  as  authorized 
by  charter.— City  of  Dallas  v.  Dallas  Consol.  ' 
Electric  St.  Ry.  Co.  (Tex.  Sup.)  836. 

MURDER. 

See  "Homicide,"  1 1. 

MUTUAL  BENEFIT  SOCIETIES. 

See  "Beneficial  Associations." 

NAMES. 

Of  corporations,  see  "Corporations,"  f  2. 
Variance  as  to  names  in  criminal  prosecution, 
see  "Indictment  and  Information,''^  {  5. 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  {  2. 

NAVIGABLE  WATERS. 

See  "Ferries";    "Waters  and  Water  Courses." 

NEGLIGENCE. 

AsmgnaUlity  of  cause  of  action  for  nei^igeuce, 

see  "Assignments,"  i  1. 
Causing  death,  see  "Death."  {  Z 
Measure  of  damages,  see  "Damages."  t  2. 

Bv  vatHeular  classes  of  parties. 

f?ee  "Carriers,"  S!  2,  4-7;  "Municipal  Corpora- 
tions." S  7. 

Administrators,  see  "Executors  and  Adminis- 
trators," §  3. 

Employers,  see  "Master  and  Servant,"  H  2-10. 


Railroad  companies,  see  "Railroads,"  K  4-9. 
Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  i  2. 

CoTidition  or  use  of  particular  species  of  property, 

works,  or  machinerv. 
See  "Bridges,"  i  1;   "Enectricity";   "Railroads," 

§S  1,  4-9;   "Street  RaUrtwds,"  {  1. 
Demised    oremises,    see    "Landlord    and   Ten- 

ant,"  i  37 

Contramtory  neglioemssi 
Of  passenger,  see  "Carriers,"  U  4-7. 
Of  person  injured  by  operation  of  railroad,  see 

"Railroada,*'  f  B. 
Of  serraiit,  see  "Master  and  Servant,"  f  8. 
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Acts     or     oaslsaloma 
noKliKeiieek 

6roB>  negligence  was  properly  defined  in  an 
instruction  as  the  failure  to  exercise  slight  care. 
—Chesapeake  &  O.  Ry.  Co.  v.  Dodge  (Ky.)  606. 

Definition  of  negligence  as  "the  fniling  to  ex* 
ercise  that  degree  of  care  which  persons  of  or- 
dinary prudence  would  thus  use  under  the  same 
or  similar  circumstances"  was  correct. — Milligan 
V.  Texas  ft  N.  O.  B.  Co.  (Tex.  Civ.  App.)  89«L 

t  2.     PkoKiiaaia  oansa  of  iiii«aT> 

The  conrt  properir  instmcted  tb^  though 
plaintiff  may  have  been  puabed  into  bot  wa- 
ter running  in  the  gutter  by  a  companion,  that 
fact  constituted  no  defense,  as  the  companion's 
negligence,   if  any,  could  not  be  imputed  to 

Slaintiff  as  contributory  neKlitfence.— Whitman 
IcNamara  Tobacco  Co.  v.  Warm  (^.)  009. 

I  3.     Contributory  nesUcenoe. 

The  rule  that  a  person  having  charge  of  a 
dangerous  instrumentality  must  avoid  an  injury 
to  another,  if  possible,  on  the  discovery  of  the 
danger  to  the  latter,  applies,  even  though  the 
contributory  negligence  of  the  person  injured 
continues  up  to  the  moment  of  the  accident. 
—St.  Louis  S.  W.  Ry.  C!o.  t.  Jacobson  (Tex. 
Civ.  App.)  1111. 

i  4.     Aotlona. 

The  question  of  defendant's  negligence  in 
discbaicmg  hot  water  into  a  gutter,  whereby 
plaintiff,  a  boy  of  five  years  old,  was  scalded, 
was  properly  submitted  to  the  jury. — ^Whitman 
McNamara  Tobacco  Co.  v.  Wurm  (Ky.)  609. 

Where,  in  an  action  against  a  railroad  com- 
pany for  injury  resulting  from  negligence,  it  is 
not  clearly  established  that  a  fact  essential  to 
plaintiff's  recovery  has  not  been  proven,  or 
that  one  which  is  a  complete  defense  is  shown, 
the  court  should  not  direct  a  verdict  for  defend- 
ant—Southern Pa&  Co.  V.  WintOB  (Tex.  Civ. 
App.)  477. 

The  rule  as  to  the  duty  imposed  on  the  per- 
son in  diarge  of  a  dangerons  instrumentality, 
on  the  discovery  of  the  danger  to  a  person 
guilty  of  contributory  negligence,  may  be  stat- 
ed In  an  instruction  as  to  contributory  negli- 
gence.—St.  Tionis  S.  W.  By.  Oo.  t.  Jacobson 
(Tex.  Civ.  App.)  1111. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY-DISCOVERED  EVIDENCE 

Oronnd  for  new  trial  in  civil  actions,  see  "Vew 
Trial,"  i  1. 

NEW  TRIAL. 

In  criminal  prosecutions,  see  "Criminal  Law," 
*  24.  ^     _ 

Xeoossity  of  motion  for  purpooe  of  review,  see 
"Appeal  and  Error,"  {  & 

Opening  or  vacating  judgment,  see  "Ju^mest," 

8  5-  .  . ...  Goosle 
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I   1.    Ontvads. 

Refusal  of  appliontion  for  a  new  trial  on  the 
froond  of  newly-discovered  evidence  Aetd  im- 
proper.—Gulf,  C.  &  8.  F.  By.  Co.  t.  Borrougha 
(Tex.  Civ.  App.)  83. 

Where  defendants  discovered  during  trial  that 
certain  expected  evidence  could  not  oe  obtain- 
ed, but  failed  to  uik  for  a  continuance,  they 
could  not,  after  verdict,  assign  the  laclc  of 
such  evidence  as  grounds  for  a  new  trial. — 
Bridges  v.  Williams  (Tex.  Civ.  App.)  120. 

Where  it  appears  from  the  atBdavits  in  sup- 
port of  a  motion  for  new  trial  that  the  evi- 
dence claimed  to  be  newly  discovered,  and  for 
which  the  new  trial  is  asked,  either  was  or 
should  have  been  known  before  the  trial,  and 
no  diligence  is  shown  to  excuse  its  absence, 
the  motion  should  be  denied. — MrBride  v.  Puck- 
ett  (Tex.  Oiv.  App.)  242. 

Books  which  would  only  assist  the  letters  of 
their  keeper,  read  ou  the  trial,  Md  to  be  cumu- 
lative evidence,  and  therefore  not  ground  for 
new  trial.— Bridges  v.  Williams  (Tex.  Civ. 
App.)  484. 

A  showing  as  to  the  reason  that  an  attorney 
failed  to  appear  in  an  action  in  which  Judgment 
was  rendei«d  against  his  client  hela  insuffl- 
cient  to  authorise  grant  of  a  new  trial.— Cromer 
V.  Sgitcovich  (Tex.  Civ.  App.)  882. 

NONRESIDENCL 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," I  2. 

NONSUIT. 

Before  trial,  aee  "Dismissal  and  Nonsuit.** 

NOTES. 

Bank  notes,  see  "Banks  and  Banking,"  t  !• 
Promissory  notes,  see  "Bills  and  Notes. 

NOTICE. 

Of  particular  facU,  cut*,  or  prooeeMnga, 

See  "Lis  Pendens";   "Trial,"  |  1. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," i  2. 

Defects  in  bridge,  see  "Bridges,"  |  1. 

Defects  in  streets,  see  "Municipal  Corpora- 
tions," I  7. 

Mortftage,  see  "Mortgages,"  It  2. 

Sale  on  foreclosure  of  mortgage,  see  "Mort- 
KSRes,"  i  4. 

Taking  depositions,  see  "Depositions." 

To  particular  chMset  of  partUa. 
See  "Corporations,"  |  6. 
Attorneys,  see  "Attorney  and  Client,"  f  1. 
Banks,  see  "Banks  and  Banking,"  |  1. 
Guarantors,  see  "Guaranty,"  i  1. 
Purchaser,  see  "Vendor  and  Purchaser."  |  4. 
Purchaser  at  execution  sale,  see  "Execution," 
J  3. 

NOVATION. 

A  third  person,  who  assumes  an  account  for 
purchase  money  of  personal  property  due  from 
the  purchaser  to  the  seller,  is  liable  thereon 
In  the  same  manner  and  to  the  same  extent  as 
the  original  purchaser. — Schuwirth  v.  Thumma 
(Tex.  Olv.  App.)  691. 

NUISANCE. 

{    1.    PrlTate  aiilsanoes. 

The  erection  of  a  private  stable  near  a 
church  will  not  be  enjoined  as  a  nuisance. — 
Albany  (Thristian  Church  v.  Wiiborn  (Ky.)  285. 


A  person  operating  a  cotton  ^n,  wluch,  in 
connection  with  other  gins,  constitutes  a  nui- 
sance, is  liable  only  for  injuries  caused  solely 
by  his  mill.— Neville  v.  Mitchell  (Tex.  Civ. 
App.)  679. 

Plaintiff,  in  an  action  to  recover  for  medical 
expenses  incurred  for  his  wife  and  children  in 
the  treatment  of  sickness,  should  allege  the 
sums  expended  for  each,  and  that  they  were 
necessary  and  reasonable.— Neville  v.  Mitchell 
(Tex.  Civ.  App.)  579. 

A  husband,  in  an  action  for  a  nuisance  caus- 
ing the  sickness  of  his  wife,  may  recover  for 
the  loss  of  the  society  and  the  comfort  of  the 
wife.— NeviUe  v.  MitcheU  (Tex.  Civ.  App.)  579. 

Where  there  is  evidence,  in  an  action  for 
sickness  caused  by  a  nuisauce,  that  the  sick- 
ness was  only  prolonged  thereby,  the  instruc- 
tions should  state  that  under  such  facta  the 
plaintiff  is  not  entitled  to  damages  for  the  en- 
tire sickness.— Neville  v.  hlitchell  (Tex.  Civ. 
App.)  679. 

f  2.    Fwltlle  anisanees. 

Where  a  city  condemned  as  a  nuisance  hitch- 
ing posts  erected  by  the  county,  and  caused 
them  to  be  removed^  the  city  was  entiUed  to 
an  injunction  restraming  the  county  from  re- 
placing them. — Mercer  (jounty  v.  City  of  Har- 
rodsbnrg  (Ky.)  10. 

A  contract  between  the  county  and  city  au- 
thorizing the  county  to  erect  the  posts  does  not 
estop  the  city  from  abating  the  nuisance,  where 
population  has  increased  smce  the  contract  wa<i 
made. — Mercer  County  v.  City  of  Harrodsbnrg 

(Kr.)  10. 

As  equity  has  exclusive  Jurisdiction  to  en- 
Join  a  nuisance,  the  defendant  was  not  en- 
titled to  a  transfer  to  the  ordinary  docket  for 
a  trial  of  the  question  of  fact  whether  then.- 
was  a  nuisance. — Mercer  Coon^  t.  Oity  of 
Harrodsburg  (Ky.)  10. 

OATH. 

Of  juror,  see  "Jury,"  §  4. 
Of  ofllcM  in  charge  of  jury  in  criminal  proaeco- 
tion,  see  "Criminal  Law,"  i  22. 


OBJECTIONS. 


To  evidence. 

To  Instructions,  see 


"Trial,"  I  4. 
•Trial,"  i 


12. 


OBSTRUCTIONS. 


Of  easements,  see  "Easements,"  !  2. 
Of  highways,  see  "Highways,"  {  8. 

OFFICERS. 

Mandamus,  see  "Mandamus,"  |  1. 

Quo  warranto,  see  "Quo  Warranto.** 

Validity  of  contract  assigning  right  to  collect 

officer's  fees,  see  "Oontracts/'  §  1. 
Vested     right     to     office,    see    "Constitutional 

Law,"  S  1. 

ParOeular  ^atsetttfoffleen. 

See  "Attorney  General";  "District  and  Prose- 
cuting Attorneys";  "Judges";  "Justices  of 
the  Peace";  "Receivers";  "Sheriffs  and  Con- 
stables." 

Bank  olBcers,  see  "Banks  and  Banking,"  {  L 

Collectors  of  taxes,  see  "Taxation,"  i  5. 

Corporate  officers,  see  "Corporations,     |  4. 

County  officers,  see  "Conntiee,"  f  1. 

Jury  commissioners,  see  "Jury,"  |  2. 

Municipal  officers,  see  "Municipal  Oorpora- 
tioni","  §  4. 

Prison  officers,  see  "Prisons." 

School  officers,  see  "Schools  and  School  Di» 
tricts,"  8  3.  I 

Town  officers,  see  "Towns,"  i  2.  >91C 


INPEX. 
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I   1.    Appoiatmeni,      qnallflostlim,     and 
tenure. 

Where  an  appointment  to  ofBce  is  absolateljr 
void,  tlie  appointee,  thougli  attempting  to  dis- 
charge the  duties,  is  not  an  officer  de  facto. — 
Brumby  v.  Boyd  (Tex.  Civ.  App.)  874. 

I  8.    Title  to  »nd  possession  of  ofRoe. 

A  private  citizen  cannot  enjoin  an  appointee 
from  discharging  the  duties  of  health  ofBcer.— 
Brnmby  ▼.  Boyd  (Tex.  Civ.  App.)  874. 

OPENING. 

Jadgmeut,  les  "Judgment,"  H  2,  Bb 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  I  11. 
In  criminal  prosecutions,  see  'Criminal  Law, 
112. 

OPTIONS. 

To  purchase  or  sell  demised  premises,  le* 
"Landlord  and  Tenant,"  i  2. 

ORDERS. 

Review  <tf  appealable  orders,  Me  "Appeal  and 
Error." 

ORDINANCES. 

Municipal  ordinances,  see  "MunlcipaT  Corpora- 
tions,^' II  3,  6. 

PARENT  AND  CHILD. 

Sep  "Bastards";  "Guardian  and  Ward";  "In- 
fanta." 

Custody  of  childreu  on  divorce,  see  "Divorce*" 
I  2. 

PAROL  EVIDENCE 

Id  dvll  action^  aee  "Evidence,"  |  10, 

PARTIES. 

Admissions  as  evidence,  see  "Brldence,"  |  8. 

Death  gronnd  for  abatement,  see  "Abatement 
and  Bevlval,"   |  1. 

Persons  concluded  by  Judgment,  see  "Judg- 
ment," §  10. 

In  actions  by  or  against  varUcular  elotsM  qT 
parties. 

Administrators,  see  "Executors  and  Adminis- 
trators," I  8. 
Trustees,  see  "Trusts,"  |  6. 

in  vo/rUcular  action*  or  prooeedings. 
See    "Ejectment,"    {   2;     "Mandamus,"    |   2; 

"ParUtion,"  |  1. 
For  breach  of  covenant,  see  "Covenants,"  |  1. 
For  causing  death,  see    Death,"  {  2. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  S«  8,  7. 
To  collect  taxes,  see  "Taxation,"  i  5. 

jTo  parUoular  classea  of  conveyances,  contracts, 

or  transactions. 
See  "Usury,"  {  1. 

I  1.     Plaintiffs. 

An  owner  of  property  destroyed  by  fire  and 
a  fire  insurance  company,  which  has  paid  a  loss 
thereon  and  taken  a  pro  rata  assignment  of  the 
claim  for  damages,  may  join  as  plaintiffs  in  an 
action  against  a  railroad  company  for  causing 
the  fire.— .St.  Louis  &  S.  W.  Ry.  C!o.  of  Texas 
r.  Miller  (Tex.  Civ.  App.)  139. 


I   2.     DefendAnts. 

Where  plaintiff  In  ejectment  claimed  under 
a  deed  alleged  to  have  been  executed  to  himself 
and  to  another,  under  which  he  claimed  an  un- 
divided half  interest,  the  other  grantee,  hav- 
ing refused  to  become  a  party  plaintiff,  was 
not  a  necessary  or  proper  party  defendant  un- 
der Rev.  St.  1899,  {  644.— McNear  v.  William- 
son (Mo.)  leo. 

{  3.    New  parties  and  oIiang;e  of  parties. 

In  an  action  for  the  price  of  goods  damaged 
In.  transit  throui^  the  alleged  negligence  of  a 
railroad  company.  It  was  proper  to  bring  the 
railroad  company  into  the  suit  on  defendant's 
complaint  for  judgment  over  against  it.— Gulf, 
W.  T.  &  P.  Ry.  Co.  V.  Browne  (Tex.  Civ. 
App.)  841. 

In  an  action  against  a  corporation  as  a  maker 
of  a  note,  a  third  party,  alleging  that  he  had 
sold  the  corporation  to  another  person,  covenant- 
ing to  protect  the  purchaser  from  liability,  held 
not  a  necessary  or  proper  party. — Wilson  v.  Ty- 
ler Coffin  Co.  (Tex.  Civ.  App.)  865. 

PARTITION. 

i  1.    Br  aets  of  pavtleB. 

Parol  agreement  between  owner  of  SlO-acre 
tract  of  land  and  purchaser  that  110  acres 
should  be  taken  off  sonth  end  of  the  tract  lield 
a  valid  agreement  for  partition. — Mass  r.  Brom- 
berg  (Tex.  Civ.  App.)  468. 

I  X.    Actions  for  partition. 

A  beneficiary  or  trustee  in  a  deed  of  trust 
executed  after  the  commencement  of  a  partition 
suit  by  a  party  thereto  is  not  a  necessary 
party  to  the  suit— Becker  v.  Stroeher  (Mo.) 
1083. 

PARTNERSHIP. 

Accounting  between  parties  to  gaming  tnns- 
action,  see  "Gaming,"  |  1. 

Set-off  of  firm  debt  against  Indlvidnal  deposit 
of  partner  in  bank,  see  "Banks  and  Bank- 
ing,*^! 1. 

f  1.     The  relation. 

Action  against  agent  of  and  stockholder  In 
prospective  corporation  to  reach  land  contract- 
ed to  be  turned  over  to  corporation  to  pay 
subscription,  to  satisfy  debt  created  by  agent, 
sustained  on  theory  of  partnership  between 
prospective  members. — Friedman  t.  Janssen 
(Ky.)  752. 

i  2.    If  ntnal  ricltts,  dntlM,  and  UaUU- 
ties  of  partners. 

'V\'here  services  performed  by  one  partner  fOr 
another  were  not  in  relation  to  the  partner- 
ship business,  the  rule  that  one  partner  cannot 
recover  for  services  in  the  absence  of  an  agree- 
ment for  compensation  does  not  apply. — Lell  v. 
Hardesty  (Ky.)  643. 

I  8.    Bights  and  UablUtles  as  to  third 
persons. 

Partnership  held  not  liable  tor  Individual  on- 
dertaking  of  a  member.— Beatty  v.  Bulger  (Ta. 
Civ.  App.)  883. 

i  4.    Betir«m«nt  and  admission  of  part- 
ners. 

Where,  immediately  after  the  dissolution, 
the  continuing  partners  borrowed  from  a  bank, 
it  was  not  error  to  refuse  to  charge  that,  if  the 
bank  agreed  to  loan  (he  money  to  the  firm 
before  the  dissolution,  then  the  debt  would  be 
that  of  the  old  firm.— First  Nat.  Bank  v.  Wat- 
son (Tex.  Civ.  App.)  232. 

Where,  after  the  dissolution,  notes  pledged 
to  the  retiriug  member  were  by  the  remainmg 
partners  transferred  to  a  bank,  if  it  knew  of 
the  diosolntlon,  it  could  not  presume  that  the 
full  title  0^  ^^  claims  was  in  the  nerw  firm.— 
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First  Nat  Bank  t.  Watson  (Tex.  Civ.  App.) 
237. 

{  5.     Diaaolntlon,    ■ettlememt,     and     ao- 
eonatlac. 

A  lUTTlTing  partner  in  a  horse  breeding  bnsi- 
nesa  was  entitled  in  a  settlement  to  credit  b^ 
money  paid  by  liim  for  tlie  purpose  of  condi- 
tioning the  horses  for  sale  at  the  highest  price 
in  the  most  profitable  marlcet.— Central  Trust 
&  Safe  Deposit  Oo.  t.  Bespasa  (Ky.)  421. 

PART  PAYMENT. 

Within  statute  of  limitations,  see  "Limitation 
of  Actions,"  {  3. 

PASSENGERS. 

Se*  "Carriers,"  {|  4-7. 

PATENTS. 

To  lands,  see  "Public  Lands,"  |  2, 

PAYMENT. 

See  "Accord  and  Satisfaction";    "Compromise 

and  Bettleiuent";   "Tender." 
Part   payment   within   statute   of  limitations, 

see  "Limitation  of  Actions,"  {  3. 
Recovery  for  money  paid,  see  "Money  Paid." 
.Subrogation  on  payment,  see  "Subrogation." 

CffarUoutarOataM  cfobUoatlcnt  or  llabUiUes. 

See  "Bond-s"  5  2;    "Mortgages,"  S  3. 

Price  of  laud  sold,  see  "Vendor  and  Purchas- 

er,"  {  3. 
Taxes,  see  "Taxation,"  g  4. 

I  1.     PleadlBC,   «Tldeno«,   trial,   and   r«- 
Tiaw. 

Where  the  obligor  in  a  note  prored  a  credit, 
the  burden  was  on  plaintiff  to  show  tliat  a 
part  of  the  amount  was_paid  on  aome  other 
account.— HUl  v.  Pettit  (Ky.)  188. 

§    2.    HecoTery  of  paymeats. 

A  petition  alleging  that  plaintiffs  pnrdiased 
from  defendants  certain  lumber,  repreoented  as 
containing  704,000  feet  and  paid  for  on  that 
basis,  when  in  fact  it  contained  only  674,(XX) 
feet,  the  prayer  of  the  petition  being  for  the 
excess  paid  under  a  mistake  of  fact,  states  a 
cause  of  action.— Eidwards  T.  Fuson  (Ky.)  715. 

A  petition  held  to  aver  a  mistake  in  comput- 
ing intereiit  on  a  county  school  fnnd  bond, 
against  which  plaintiff  was  entitied  to  relief.— 
Williams  y.  Carmll  County  (Mo.)  956. 

In  determining  the  sufficiency  of  a  petition  to 
recover  an  orerpayment  of  interest  by  mistake 
of  payee,  it  cannot  be  assumed  that  the  over- 
payment arose  from  a  mistake  of  law. — Wil- 
liams T.  Carroll  County  (Mo.)  955. 

A  petition,  predicating  plaintiff's  right  of  re- 
covery on  a  mistake  in  the  calculation  of  in- 
terest by  the  payee,  need  not  allege  actual 
tmnd.— Williams  t.  (Jarroll  County  (Mo.)  955. 

PEACL 

Breach  of  public  peace,  see  "Breach  of  the 
Peace," 

PENALTIES. 

Selling  drugs  without  license,  see  "Druggists." 
Violations  of  fence  laws,  see  "Fences." 
Violations  of  gaming  laws,  see  "Gaming."  |  2. 
Violations  of  usury  laws,  see  "Usury,"  |  2. 

§    1.    Aotlons  and  otiier  pmoeediasa. 

Cr.  Code  Prac.  i  11,  providing  that  a  pub- 
lie  uffense  of  which  the  only  punishment  is  a 


fine  may  be  prosecuted  by  a  penal  action,  was 
not  repealed  by  Ky.  Pt.  S  1141.— Lonisviile  & 
N.  B.  Co.  v.  Oonunuuwealth  (Ky.)  505. 

Const.  I  12,  providing  that,  with  certain  ex- 
ceptions, "oo  person  for  an  indictable  offense 
shall  be  proceeded  against  criminally  by  in- 
formation," does  not  apply  to  misdemeanor.-i 
puniahable  by  fine,  and  therefore  such  offenses 
may  be  prosecuted  by  penal  action. — ^Lonisriile 
&  N.  R.  Co.  ▼.  Commonwealth  (Ky.)  505. 

The  defendant  in  a  penal  action  should  not  t>e 
required  to  file  an  answer,  but  should  be  admit- 
ted to  plead  merely  not  guilty,  as  the  defend- 
ant, under  the  constitution,  cannot  be  required 
to  give  evidence  against  himself. — LoniBville  & 
N.  B.  Co.  V.  Commonwealth  (Ky.)  505. 

Cr.  Code  Prac.  §  238,  appUes  to  a  prosecu- 
tion by  penal  action,  as  well  as  by  indictment; 
and  it  is  error  to  require  the  Jnry  to  beiieve 
only  "from  the  preponderance  of  the  evidence" 
the  facts  necessary  to  constitute  guilt. — Ijonis- 
ville  &  N.  R.  Co.  v.  Commonwealth  (Ky.)  505. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  see  'TLIa  Pen- 
dens." 

PERJURY. 

I  1.    Offenaea    and  responalblUty  Ouate- 
for. 

Where  one  testified  before  a  grand  jury  as 
to  a  gaming  trausaction.  that  complaint  had 
been  made  before  a  justice  on  acconnt  of  the 
same  transaction  did  not  prevent  such  testi- 
mony from  being  a  basis  for  prosecution  for 
perjury.— Wilks  v.  State  (Tex.  Cr.  App.)  787. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  $  1;  "Neglicence." 

Excessive  damages,  see  "Damages,"  |  3. 

Measure  of  damages,  see  "Damage,"  §  2. 

To  employe,  see  "Master  and  Servant,"  S|  2-8. 

To  licensee,  see  "Railroads,"  {  5. 

To  passenger,  see  "Carriers,"  §  5. 

To  person  on  or  near  railroad  tracks,  see  "Rail- 
roads," i  7. 

To  tenant,  see  "Landlord  and  Tenant."  S  3. 

To  traveler  on  highway,  see  "Municipal  Cor- 
porations," S  7. 

To  traveler  on  highway  crossing  railroad,  aee 
"Railroads,"  f  6. 

To  trespasser,  see  "Railroads,"  t  & 

PETITION, 

In  bankruptcy,  see  "Banknipt<T."  I  1. 
In  pleading,  see  "Pleading,"  8  2. 

PLEA. 

In  criminal  prosecutions,  see  "Criminal  Law," 
I  6. 

PLEADING. 

Admissions  In  pleadings  as  evidence,  aee  "Kri- 
dence,"  {  0. 

Applicability  of  inatructiona  to  pleadings,  see 
"Trial."  §  10. 

Gonfoi-mity  of  indgmott  to  pleadings,  see 
"Judgment,"  (  3. 

Defects  or  irregularities  in  pleading  ns  af- 
fecting action  tolling  limitations,  see  "Limita- 
tion of  Actions,"  i  2. 

Harmless  error  in  pleading,  see  "Appeal  and 
Error,"  §  21. 

AllegaUons  at  to  parttcuXnr  fcu^,    acts,   or 

tran»aetion». 
See  "Adverse  Possession,"   {  2;    "DamagM," 
S  4;    'EstoppeVVf^lr.y Google 


INDEX. 
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Amount  in  controversy,  see  "Courts,"  f  4. 

Medical  expenaea  made  neceteary  by  malnte- 
uance  of  uuisance,  see  "Nuisance,"  |  1. 

Stiitute  of  limitations,  see  "JLimitation  of  Ac- 
tions," S  4. 

In  acttoiu  by  or  ttgaintt  parttoular  elatut  <tf 
parties. 

See  "Carriei-s,"  g  5;    "Master  and  Servant," 

5  9;   "Street  Railroads,"  |  1. 
Corporate  oflicera,  see  "Corporations,"  8  4. 
Guardians,  see  "Guardian  and  Ward,"  i  L 

In  vartieuUur  acttotu  vr  jirooeetttnga. 

See  "Ejectment,"  «  S;  "Fraud,"  §  2;  "Re- 
moval of  Cause*,"  {  2;  "Replevia,"  {  1; 
"Specific  Perfonnance,"  {  1;  "TreBpase," 
{  2;   "Treepasa  to  Try  Title,"  i  2. 

For  breach  of  contract,  see  "Contracta,"  |  4. 

For  canaiog  death,  see  "Death,"  §  2. 

For  injunction,  see  "Injunction,"  i  1. 

For  injuries  caused  by  fence,  see  "Fencee." 

For  penalties,  see  "Penalties,"  |  1. 

IndictniMit  or  criminal  Information  or  com- 
plaint, s«e  "Indictment  and  Informatiou." 

On  insnrance  policy,  see  "Insurance,"  i  5. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  I  6. 

Probate  pi-oceedinga,  see  "WilltL"  |  4. 

To  collect  taxes,  see  "Taxation,"  |  5. 

To  enforce  lien,  see  "l.lena." 

To  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  |  S. 

To  vacate  judgment,  see  "Judgment,"  g  8. 

i  I,    FonK  mmA  allasBtiona  im  ganeraL 

In  an  action  to  recover  the  price  of  an  en- 
gine, the  defenses  of  breach  of  warranty  and 
settlement  were  not  inconsistent,  so  as  to  re- 
<iaire  election.— Robinson  &  Co.  v.  Hill  (Ky.) 
623. 

A  pleading  Iteld  not  to  l>e  sufficient  to  raise 
toe  qu«stion  whether  a  telephone  line  and  box 
were  fixtures,  and  passed  nnder  a  deed. — ^Mays  ■ 
V.  Carman  (Ky.)  1019.  I 

A  pleading  is  to  be  construed  most  strongly 
ajainst  the   pleader.— Mays  v.   Oarman  (Bfy  * 


1019. 


An  allegation  tliat  an  improvement  tax  is 
an  attempt  to  take  private  property  and  to  de- 
|)rive  defendant  of  bis  property  without  due 
process  of  law,  in  violation  of  constitution, 
Md  a  legal  conclusion,  and  not  a  pleading  of 
the  facts.— Heman  r.  Schulte  (Mo.)  163. 

An  allegation,  in  a  bill  to  restrain  the  con- 
Ktruction  of  a  street  railroad,  that  the  construc- 
tion of  the  road  would  practically  destroy  the 
street,  held  only  to  state  a  mere  conclusion, 
and  not  facts  authorizing  the  relief  prayed 
ijr  on  such  ground.— Nagel  y.  Lindell  By.  Co. 
iMo.)  1000. 

1  S.    Deelaratlon,  oomplsint,  petltiom,  o» 
statement. 

A  joint  petition  by  an  owner  of  property  de- 
stroyed by  fire  and  by  a  fire  insurance  company 
iThich  had  paid  a  loss  thereon  against  a  rail- 
road company  for  causing;  the  fire  states  a 
sjngle  cause  of  action.— St  Louis  &  8.  W. 
Ry.  Co.  of  Texas  v.  Miller  (Tex.  Civ.  App.) 
139. 

t  3.    Ple»   or   answer,   eross    ooaaplaint, 
mmd  affldavit  of  defense. 

In  an  action  for  the  price  of  goods  damaged 
to  transit,  defendant's  answer,  bringing  in  the 
railroad  company,  held  to  show  that  defendant 
fP\f^t  alternative  relief  against  the  company, 
U,'"  ^oa  liable  for  the  purchase  price.— -Gulf, 
«•  T.  A  p.  Ry.  C!o.  v.  Browne  (Tex.  Civ. 
App.)  841. 

i  ^    Demurrer  or  exeeptlon. 

Where  a  good  cause  of  action  is  defectively 
•lated,  the  defect  cannot  be  reached  by  de- 
murrer.—Mnrrell  V.  Henry  (Ark.)  047. 


A  misjoinder  of  two  causes  of  action  floes  not 
furnish  ground  of  demurrer,  defendant's  rem- 
edy being  a  motion  to  elect. — Lewis'  Adm'r  v. 
Taylor  Coal  Oo.  (Ky.)  1044. 

Where  a  demurrer  to  a  petition  is  sustained, 
and  the  plaintiff  fails  to  amend,  the  court 
must  enter  a  final  judgment  for  defendant. — 
United   Bener.   Soe.   v.   Shepherd   (Tex.   Civ. 

App.)  577. 

{  6.     Amended  and  supplemental  plead- 
inKS  and  repleader. 

Where  original  petition  relied  for  recovery 
solely  upon  the  ground  that  defendant  forcibly 
ejected  plaintiff  from  its  train,  and  her  testi- 
mony was  to  that  effect,  it  was  error,  after  the 
evidence  was  all  in,  to  permit  the  filing  of  an 
amendment  alleging  that  defendant  had  negli- 
gently permitted  her  to  get  off  the  train. — 
Louisville  &  N.  R.  Co.  t.  Jordan  (Ky.)  27. 

The  court  did  not  abuse  its  discretion  in  re- 
fusing to  permit  the  filing  of  an  amended  peti- 
tion, not  offered  until  after  one  trial  had  been 
had.— Board  of  Internal  Improvement  for  Lin- 
cobi  County  v.  Moore's  Adm'r  (Ky.)  417. 

8  S.     Motions. 

When  a  part  of  a  plea  in  mitigation  of  a  libel 
contains  matters  properly  admissible  in  miti- 

gation.  a  motion  to  strike  ont  the  whole  plea 
I  properly  denied.— Jones  t.  Murray  (Mo.)  961. 

I  T.     Isanes,  proof,  and  Tariance. 

Where  deed  of  a  street  railway  contained  a 
covenant  against  incumbrances,  an  assignee  of 
the  vendee,  when  sued  for  a  breach  of  an  agree- 
ment set  forth  in  the  deed,  held  not  entitled  to 
defend  by  showing  that  the  covenant  against 
incumbrances  was  broken.— Scott  v.  Farmers' 
&  Merchants'  Nat.  Bank  (Tex.  Civ.  App.)  486. 

8  8.     Defeots     and     objeotions,     waiver, 
and  aider  hj  Terdiet  or  jndKment. 

Where  a  petitiou  Is  good  as  against  a  gen- 
eral demurrer,  and  subject  only  to  special  ex- 
ception, advantage  at  the  defects  cannot  be 
taken  by  objections  to  testimony  tending  to 
support  Its  allegations,  however  general  or  in- 
definite they  may  be. — ^McBride  t.  Pnckett 
(Tex.  Or.  App.)  242. 

PLEDGES. 

Where  bonds  were  pledged  to  a  bank  to  se- 
cure a  specific  debt,  the  bank  had  no  lien  ex- 
cept for  that  debt— First  Nat  Bank  v.  Oer- 
mania  Safety  Vault  &  Trust  O).  (Ky.)  718. 

One  holding  vendor's  lien  notes  as  collateral 
security,  on  a  rescission  by  vendor  and  vendee, 
can  enforce  tiie  note  to  the  amount  of  the 
principal  debt  only.— Brotherton  v.  Anderson 
(Tex.  Ut.  App.)  682. 

POLICE  POWER. 

Of  municipality,  see  "Municipal  Corporations," 

se. 

POLICY. 

Of  insurance,  see  "Insurance." 

POSSESSION. 

See  "Adverse  Possession." 

POWERS. 

Creation  by  will,  see  "Wills,"  I  6. 

Of  attorney,  see  "Principal  and  Agent," 

Of  sale  in  mortgage,  see  "Mortgages,"  8  4. 

8    1.     Oonstrnctloa  and  execution. 

Where  a  testator  creates  a  life  estate,  with 

Sower  of  appointment,  a  deed  executed  by  the 
onee  of  the  power  need  not  .recipe  ^a^y^'^J^ 
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made  In  execution  of  the  power,  In  order  to 
haT*  that  effect.— Thomas  t.  Wright  (Ky.) 
986. 

PRACTICE. 

Procedure  of  particular  courts,  m«  "Goorta.** 

In  parttoulor  civil  aMona  or  prooeedtnga. 

See  "Divorce"  {  1;  "Ejectment";  "Mandamua," 
{  2;  "Quo  Warranto'^;  "Replevin";  "Trespaaa 
to  Try  Title,"  {  2. 

Oondemnation  proceedings,  see  "Elminent  Do- 
main," i  2. 

PorMouIor  prooeedfnffs  fn  actions. 

See  "Abatement  and  Revival";  "Appearance"; 
"Continuance";  "Costs";  "Damages,"  §  4; 
"Depositions";  "Dismissal  and  Nonsuit"; 
"Evidence";  "Execution";  "Judgment";  "Ju- 
dicial Sales";  "Jury";  "Limitation  of  Ac- 
tions"; "Parties";  "Pleading";  "Removal  of 
Causes";  "Trial";  "Venue." 

Verdict,  see  "Trial,"  {  15. 

Portteular  reniedies  in  or  incidant  (0  acNonc 

See  "Attachment";  "Garnishment";  "Injunc- 
tion"; "Receivers'';  "Sequestration." 

Procedure  in  criminot  prosecutions. 
See  "Criminal  Law";  "Intoxicating  Liquors," 
I  3. 

Procedure  in  exercise  of  tpeotat  JurUdiktUnu. 

In  equity,  see  "Equity." 
In  justices'  courts,  see  "Justices  of  the  Peace," 
{  8. 

Procedure  on  revieiA 

See  "Appeal  and  Error";  "Exceptions,  Bill  of"; 
"Justices  of  the  Peace."  |  4;  "New  TilaL" 

PREJUDICE. 

Oround  for  reversal  in  civil  actions,  see  "Appeal 
and  Error,"  {  21. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  U  7- 
13. 

PRESCRIPTION. 

Creation  of  easement  by  prescription,  see  "Base- 
ments," I  1. 
Establishment  of  highways,  see  "Hi^ways," 

PRESENTMENT. 

Of  claims  against  estate  of  decedent,  M«  "Ex- 
ecutors and  Administrators,"  f  5. 

PRESUMPTIONS. 

In  criminal  prosecutions,  see  "Criminal  Law," 

§§  7-13. 
"On  appeal  or  error,  see  "Appeal  and  Error,"  | 

18;  "OHmlnal  Law,"  i  28;  "Homldde,"  {  & 

PRINCIPAL  AND  AGENT. 

See  "Brokers";  "Factors." 

Admissions  by  agent,  see  "Evidence,"  f  6. 

Agency  of  partner  for  firm,  see  "Partnership," 

I  8. 
Corporate  agents,  see  "Corporations,"  {  5. 

{   1.    Tlie  relation. 

The  fact  that  the  obligor  in  certain  nonne- 
gotlable  bonds  executed  to  a  title  company  left 
in  its  hands  the  money  due  her  ou  the  bonds  to 
be  paid  out  by  it  upon  her  orders  did  not  make 
the  tiUe  company  her  agent.— Fidelity  Trust  & 


Safety  Vault  Co.  t.  Carr  (Kj.)  990;  Lonls- 
ville  Banking  Co.  v.  Same,  Id.;  Murray  v. 
Same,  Id.;    Carr  v.  Boss,  id. 

A  pwson's  direct  testimony  that  he  is  the 
agent  of  another  is  not  objectionabl*  mm  pror- 
Ing  the  agency  by  the  declaration  of  the  agent. 
—American  Telegraph  &  Telephone  Co.  v. 
Kersh  fTaz.  Civ.  App.)  74. 

f  2.    Mutiua  rlclita,  duties,  aad  UalilU. 
ties. 

An  agent  to  sell  land  had  no  power  to  dele- 

?;ate  his  authority  to  his  son. — Floyd  t.  Mackey 
Ky.)  618. 

Failure  of  agent  to  disclose  to  hia  principal 
that  note  secured  by  mortgage  assumed  by  the 
principal  was  indorsed  by  the  agent  held  not  to 
establish  fraud  as  matter  of  law. — ^Beatty  v. 
Bulger  (Tex.  Civ.  App.)  883. 

Liability  of  indorser  on  note  secured  by 
mortgage  held  not  discharged  with  property  of 
the  person  who  buys  the  land,  assuming  the 
mortgage,  aud  afterwards  pays  the  note.— 
Beatty  v.  Bulger  (Tex.  av.  App.)  883. 

I  8.    RlKltts  and  UablUtles  m  to  tUrd 
pePBoms. 

.  The  architect,  being  the  owner's  agent  mere- 
ly to  see  that  his  contract  was  performed, 
could  not  bind  the  owner  by  a  contract  topay 
the  subcontractor.— Watts  v.  Metcalf  (Ky.) 
824. 

Where  an  attorney  in  fact  exceeds  his  au- 
thority in  making  a  sale  of  real  estate,  the 
vendee  cannot  recover  of  the  vendor  money 
paid  to  the  agent  in  carrying  out  the  Hde;  the 
vendor  not  having  received  such  money.— Mor- 
ton V.  Morris  (Tex.  Civ.  App.)  W. 

A  power  of  attorney  to  sell  real  estate  h^d 
not  to  authorize  the  agent  to  sell  the  property 
and  defer  certain  payments  until  the  determina- 
tion of  a  suit  between  the  grantor  and  grantee. 
—Morton  v.  Morris  (Tex.  Civ.  App.)  9i. 

A  conveyance  executed  by  an  attorney  in  fact 
in  excess  of  his  power  held  void  on  its  face.— 
Morton  v.  Morris  (Tex.  Gr.  App.)  94. 

An  agent  of  a  creditor,  empowered  to  procure 
a  transfer  of  accounts  of  debtor  as  security, 
may  bind  his  principal  by  a  contract  to  re- 
lease the  guarantors  of  the  debtor. — Martin  v. 
Rotan  Grocery  Co.  (Tex.  Civ.  App.)  212. 

PRINCIPAL  AND  SURETY. 

See  "Bonds";  "Guaranty." 

Effect  of  default  judgment  against  sureties  aft- 
er death  of  principal,  see  "Judgment,"  {  1. 

Liabilities  of  sureties  on  bonds  for  performance 
of  duties  of  office  or  trust,  see  "Assignments 
for  Benefit  of  Oeditors,"  §  3. 

Liabilities  of  sureties  on  bonds  for  performance 
of  duties  of  trust  or  office,  see  "Sheriffs  and 
Constables,"  f  4. 

Ldabilities  of  sureties  on  bonds  in  legal  proceed- 
ings, see  "Attachment,"  |  2. 

Married  women  as  sureties,  see  "Husband  and 
Wife,"  §  2. 

I  1.     Creation  and  ezlstene*  of  relation. 

Where  a  surety  in  a  bond  executed  by  M.  for 
the  faithful  performance  of  his  duties  Inquired 
Of  plaintiffs  whether  M.  was  keeping  his  ac- 
counts square,  the  failure  of  plaintiffs  to  dis- 
close the  fact  that  M.  was  in  default  operated 
to  release  the  sureties. — Frank  Fehr  Brewing 
Co,  V.  MuIUcan  (Ky.)  627. 

A  stipulation  in  a  contract  that  plaintiff  was 
to  have  the  exclusive  right  to  determine  the 
amount  of  credit  that  should  be  extended  to 
M.,  for  whom  defendant  was  surety,  held  not 
intended  to  modify  a  previous  stipulation  re- 
quiring payment  at  the  eud  of  every  30  days. — 
Frank   Fehr  Brewing  Co.  v.    MuIUcan   (Ky.) 

®^'-  Dgtized  by  Google 


INDEX. 


1209 


<  1^  Nature  and  •ztent  of  lUblUty  of 
■iiret7> 

Where  an  additional  guardian's  bond  is  ex- 
ecnted  to  release  an  original  surety  from  lia- 
bility for  the  guardian's  future  acts,  the  sure- 
ties in  the  two  bonds  are  Jointly  liable  for  past 
and  future  acts  of  the  principal,  as  if  he  had 
signed  the  original  bond,  except  that  the  mo- 
tioner  is  liable  only  for  the  guardian's  past 
acts.— Abebire  t.  Rowe  (Ky.)  394. 

f   2.     IHsoliarse  of  surety. 

The  alteration  of  a  note  by  the  addition  of 
an  obligor  after  the  issual  of  the  paper  releases 
the  previous  obligors.— M.  Rnmley  Co.  t.  Wilch- 
er  (Ky.)  7;   Same  t.  Bussell,  Id. 

One  who  signs  an  existing  note  in  considera- 
tion of  the  extension  of  the  time  is  bound  as 
upon  a  new  contract,  thoiigb  previous  oblisprs 
are  released.— M.  Rumley  Co.  v.  Wllcher  (Ky.) 
7;    Same  v.  Russell,  Id. 

I   3.     Rlglita  and  remedies  of  vnrety. 

Where  personal  property  mortgaged  by  the 
buyer  to  secure  the  price  was  resold  by  the 
buyer  to  the  seller,  the  sureties  In  the  notes 
were  entitled  to  have  the  value  of  the  mortga- 
ged property  at  the  time  of  resale  credited  up- 
on the  notes. — M.  Rumley  Co.  v.  Wilcher  (Ky.) 
7;   Same  v.  Russell,  Id. 

PRIORITIES. 

Of  mortgagee,  see  "Chattel  Mortgages, '°  f  8i 

"Mortgages,''  §  2. 
Of  vendors'  Hens,  see  "Vendor  and  Purchaser," 

PRISONS. 

The  term  of  office  of  clerk  of  the  penitentiary 
is  four  years,  and  the  incumbent  can  be  re- 
moved only  for  cause  after  notice  of  the  char- 
ges against  him  and  an  opportuni^  to  be  heard. 
—Evening  Post  Co.  v.  Caufield  (Ky.)  602. 

PRIVATE  NUISANCE. 

See  "Nuisance,"  |  1. 

PRIVATE  ROADS. 

Across  railroads,  see  "Railroads,"  |  L 
Rights  of  way,  see  "Easements." 

PRIVILEGE. 

Of  witness  as  to  testimony,  see  "Witnesses," 
{  3. 

PRIVILEGED  COMMUNICATIONS. 

IMsdosuie  by  witness,  see  "Witnessea,"  i  2. 

PROBATE. 

Of  win,  see  "Wllta,"  t  4. 

PROCESS. 

Defects  or  irregularities  in  service  of  process  as 
affecting  action  tolling  limitations,  see  "Lim- 
itation of  Actions,"  {  2. 
Effect  of  appearance,  see  "Appearance." 
Siifnciency    to    sustain    default   judgment,    see 
"Judgment,"  f  2. 

In  parHeular  actions  or  proceedings. 

See  "Divorce,"  {  1;  "Trespass  to  Try  Titie," 
8  2. 

Condemnation  proceedings,  eee  "Eminent  Do- 
main," §  2. 


Partleular  forms  of  writs  or  oOier  jyroeess. 
See    "Arrest";    "Execution";    "Garnishment"; 
"Injunction";     "Mandamus":    "Prohibition"; 
"Quo    Warranto";    "Replevfai";    "Sequestra- 
tion." 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors." 

5  1.    Nature  and  gronnda. 

The  court  of  appeals  can  issue  a  writ  of  pro- 
hibition to  restrain  a  trial  court  from  enforcing 
an  order  adjudging  a  defendant  to  be  in  con- 
tempt, where  the  act  complained  of  is  not  with- 
in ue   order  alleged   to   enjoin   it. — Louisville 

6  N.  R.  Co.  V.  Miller  (Ky.)  6. 

Where,  notwithstanding  an  order  revoking 
letters  of  administration,  which  operated  as  a 
supersedeas,  the  prolMte  court  asserts  the  right 
to  enforce  its  order,  the  supreme  court  may 
prevent  It  from  doing  so  by  a  writ  of  prohibi- 
tion.—Cnendet  V.  Henderson  (Mo.)  1079. 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROPERTY. 

See  "Animals";   "Fixtures";   "Logs   and   Log- 
ging." 
Adverse  possession,  see  "Adverse  Possession." 
Constitutional  guaranties  of  rights  of  property, 

see  "Oonstitutional  Law,"  §  1. 
Dedication  to  public  use,  see  "Dedication." 
Intermixture,  see  "Confusion  of  (Soods." 
Taking  for  pnblic  use,  see  "Eminent  Domain." 

PROSECUTING  ATTORNEYS. 

Se.'  "District  and  Prosecuting  Attorneys." 

PROSTITUTION. 

See  "DiaordwIy  House." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  H  7-13. 

In  criminal  prosecations,  see  "Criminal  Law,"' 

jia 

PROXIMATE  CAUSE. 

Of  injury,  see  "Negligence,"  {  2. 

PUBLIC  DEBT. 

See  "Counties,"  f  8. 

PUBLIC  IMPROVEMENTS. 

By    municipalities,    see    "Municipal    Corpora- 
tions," 8  5. 

PUBLIC  LANDS. 

{   1.    Surrey   and   disposal   of  lands   of 
United  States. 

Under  Act  March  22,  1881,  a  petition  to  a 
tax  collector  by  the  inhabitants  of  a  township 
for  the  sale  of  school  lands  authorizes  a  sale 
therefor  by  a  subsequent  tax  collector.— Brown 
V.  Rushing  (Ark.)  442. 

Act  March  22,  1881,  only  requires  that  a  pe- 
tition for  the  sale  of  school  laud  shall  be  sign- 
ed by  a  majority  of  the  electors  of  the  town- 
ship.—Brown  V.  Rushing  (Ark.)  442. 

A  petition  ander  Act  March  22,  1881.  is  not 
insufficient  to  authorize  a  sale  of  school  land*' 
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in  being  directed  to  the  slieriff,  who  ia  collect- 
or  ex  officio,  as  sheriff,  and  not  aa  collector. 
— ^Brown  t.  Ruaiiing  (Arlc.)  442. 

An  order  of  the  county  coort  confirming  a 
■ale  of  school  lands  under  Act  March  22,  ISSl, 
held,  in  an  action  against  a  bidder  at  a  sub- 
sequent sale,  to  be  sufficieut  to  show  the  filing 
'<>f  the  proper  petition  asking  the  sale  of  the 
lands. — Brown  t.  Bushing  (Ark.)  442. 

§  2.    Disposal  •<  land*  mt  the  state*. 

In  an  action  to  recover  land,  in  which  the 
parties  claiDMHl  under  different  patents,  there 
being  no  conflict  as  to  the  bouudariee,  the  court 
properly  instructed  the  jury  to  find  for  defend- 
ant, claiming  under  the  older  patent. — Allen  t. 
Pnlliam  (Ky.)  722. 

A  patent  covering  land  all  of  which  is  em- 
braced by  an  older  patent  is  Toid.— Allen  t. 
Pulliam  <Ky.)  722. 

A  patent  cannot  be  declared  void  in  a  col- 
lateral proceeding  upou  the  ground  that  it  em- 
braces more  land  than  it  called  for.— Allen  t. 
rulliam  (Ky.)  722. 

Patents  embracing  land  not  vacant  were 
void.— Kentucky  Union  Co.  t.  Oomett  (Ky.) 
728. 

Under  the  agreed  statement  of  facts  in  tres- 
pass to  try  title  to  school  lands,  held,  that  the 
court  must  assume  that  the  land  was  regu- 
larly on  the  market  at  the  time  of  plaintiff's 
application  to  purchase  the  land.— Bardman  t. 
(Jrawford  (Tex.  Sop.)  206. 

Under  Sayles'  Ann.  Oiv.  St.  art  4218k,  where 
settler  on  school  lands  had  not  resided  there- 
on for  full  three  years,  his  vendee  must  ac- 
tually settle  on  the  land,  and  reside  there  the 
balance  of  three  years,  to  acquire  any  rights 
therein.— Hardman  v.  Orawford  (Tex.  Slip.) 
20li. 

Under  Const.  1876,  art.  7,  {  6,  the  commis- 
sioners' court  of  a  county  cannot  convey  school 
lands  to  a  surveyor  in  payment  of  his  serv- 
ices in  subdividing  such  Innds  for  sale. — Dallas 
County  v.  Club  Land  &  Cattle  Co.  (Tex.  Sup.) 
294. 

Where  county  commissioners  convey  school 
lands  for  services  in  subdividing  the  whole 
tract,  in  a  salt  to  recover  from  a  subsequent 
grantee  it  is  not  incumbent  on  the  coun^  to 
pay  the  defendant  the  value  of  such  services. — 
Dallas  County  v.  Club  Land  &  Cattle  Co. 
(Tex.  Sup.)  294. 

Under  Rev.  St.  1895,  arts.  4218f,  4218j,  4218k, 
a  certificate  of  three  years'  occupancy,  issued  by 
the  commissioners  of  the  general  land  office 
to  a  prospective  purchaser  of  public  land.  Add 
subject  to  collateral  attack. — ^Logan  v.  Curry 
(Tex.  Civ.  App.)  81. 

Under  Rev.  St.  1895.  art  42181,  a  person  not 
a  bona  fide  settler  of  agricultural  laud  held 
not  entitled  to  purchase  adjacent  pastoral  land. 
—Logan  T.  Cnrry  (Tex.  Olv.  App.)  81. 

Where  a  settler  on  school  land  applies  for 
an  additional  tract  before  acquiring  title  to  his 
home  tract,  but  acquires  sucn  title  before  the 
application  is  considered,  the  award  held  valid. 
— Xowlin  V.  Hall  (Tex.  Civ.  App.)  116. 

Where  one  who  applied  to  porchase  school 
lands  before  settlement  afterwards  settles  on 
the  land,  does  not  make  a  new  application,  but 
relies  on  the  application  made,  he  waives,  in  a 
contest  with  another  applicant,  any  superior 
right  by  reason  of  his  settlement.- Nowlin  v. 
Hall  (Tex.  <3iv.  App.)  116. 

On  a  contest  between  applicants  to  purchase 
school  lands,  award  Ttrld  void  and  to  leave  the 
land  subject  to  sale,  without  a  forfeiture  be- 
ing declared,  na  prescribed  bv  Batts'  Ann.  Cfv. 
St.  art.  4218L.— Nowlin  v.  Hall  (Tex.  Civ. 
App.)  116. 


[  In  trespass  to  try  title  between  appDeants  to 
I  purchase  school  lands,  h^d  error  to  sssame  in 
I  the  charge  that  plaintiff  liad  not  already  ptu- 
,  chased  aa  much  as  four  sections  of  irhool 
I  lands.- Nowlin  v.  HaU  (Tex.  Civ.  App.)  U6l 

]  Under  Rev.  St  art.  4218f,  one  who  mBrries 
'  the  widow  of  a  purchaser  of  school  land  tnd 
;  thereafter  resides  with  her  on  such  land  do<s 
I  not  thereby  become  eligible  to  purchase  sddi- 
!  tional  school  land. — ^Boyd  t.  Montgomery  ffex. 
Civ.  App.)  243. 

I  Where  the  price  of  school  lands  has  been 
fixed  by  the  commissioner,  an  application  (or 
and  award  of  the  land  to  a  proposed  pnrdiuer 
at  a  less  price  is  void. — Nard  v.  Baker  (la. 
Civ.  App.)  306. 

In  an  action  of  forcible  entry  and  detains  of 

I  school  land,  it  is  not  proper  to  go  ontside  tbf 

'  records  of  the  land  office  to  sliow  a  state  of 

I  facts  which  would  impeach  such  recorda  ami 

Khow  a  forfeiture  not  declared  by  the  ofllce.— 

Itenfro  v.  Harris  (Tex.  Civ.  App.)  460. 

Under  Act  Jnly  8,   1879,   amended  by  Act 

,  April  6,  1881,  {  6  et  seq.,  the  sale  of  poblic 

lands  to  an  infant  was  void,  so  that  a  retentioii 

of  the  lands  by  the  infant  for  10  years  and  i 

subseqnent  sale  conld  not  amount  to  a  rafifict- 

,  tiou.— Adams  v.  King  (Tex.  Oiv.  App.)  484. 

I  Where  a  prior  application  for  the  pnrehisB 
I  of  school  lands  Is  refused,  and  the  lands  sold 

to  a  subsequent  jrarehaser,  it  will  be  inferred. 

in  a  suit  involving  titie  thei-eto,  in  the  absenra 

of  evidence,  that  the  prior  applicant  had  not 
{  complied  with  all  concutioiis,  and  that  his  tp- 

plication    was    rightfully    refused.— Forst    t. 

Rothe  (Ter.  Civ.  App.)  575. 

The  plaintiff  in  an  action  of  trespass  to  tcr 
title  between  applicants  to  pardiase  school 
lands  held  to  have  the  harden  of  showing  that 
'  he  had  not  purchased  the  qaantity  of  land  au- 
'  thoriced  by  statute  prior  to  the  pnrchase  of  tlie 
I  land  in  question. — ^S'owlin  v.  Hall  (Tex.  C5t. 
'  App.)  851. 

The  statute  providing  that  a  bona  fide  own- 
er and  resident  of  lands  may  purchase  addi- 
tional land  does  not  aatlMriae  the  purchase  of 
land  intended  as  a  home  place  ana  additional 
lands  at  the  same  time.— Nowlin  v.  HaU  (Tex. 
Ov.  App.)  861. 

The  verified  application  of  plaintiff  to  pur- 
chase school  lands,  reciting  that  he  had  pur- 
chased no  other  lauds  of  the  state,  hfU  not 
sufl[lcient  evidence  to  authorise  the  court  to 
find  such  facts  as  a  matter  of  law  in  tre!<pg;s 
to  try  titie.— Nowlin  v.  Hall  (Tex.  Civ.  App.) 
851. 

An  instruction  directing  the  jury  to  disregti^ 
certain  evidence  in  an  action  of  trespass  to 
ti7  title  to  pnbllc  lands,  claimed  as  aaditional 
lands,  held  erroneous  under  the  evidence  and 
issues.— Ben  v.  WilUams  (Tex.  CIt.  App.)  1118. 

Plaintiffs,  in  tre^aas  to  try  titie  to  poblic 
lands  claimed  by  plaintiff*  and  defendant  as  ad- 
ditional lands,  held  to  have  the  boiden  of  show- 
ing that  defendant  was  not  an  actual  settler 
on  her  home  tract  when  she  made  application 
for  the  additional  lands,  or  of  showing  that  she 
was  acting  iu  collusion  with  her  son  to  fraudu- 
lently acquire  the  land  for  the  latter.— Bell  v. 
Williams  (Tex.  Civ.  App.)  1U9. 

Where  one  contesting  an  award  of  school 
land  made  his  application  before  April  19.  1901. 
when  Acts  1901,  p.  292,  took  effect,  the  qocs- 
tion  whether  the  owner  to  whom  the  lend  wu 
awarded  continued  to  reside  on  the  land  aftrr 
the  award  is  immaterial. — Davis  t.  McCanley 
(Tex.  Civ.  App.)  1124. 

Ill  a  contest  for  school  land,  evidence  consid- 
ered, and  held  insnfficient  to  show  that  the 
land  had  not  been  appraised  at  the  price  for 
which  it  was  awarded  to  an  applicant— Davis 
V.  McCauley  (Tex.  Civ.  App.)  1134.  ^ 
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One  contetsting  an  award  of  school  land,  on 
ihe  gronnd  that  it  had  not  been  appraised  at 
the  price  offered  hy  the  first  applicant,  has  the 
burden  of  showing  that  the  land  was  not  so 
appraised.— Davis  t.  McCaul^  (Tex.  CiT.  App.) 
1124. 

PUBLIC  NUISANCE. 

See  "Nuisance,"  {  2. 

PUBLIC  POLICY. 

Effect  on  Talidity  of  contract,  see  "Gontracts**' 

9    ±m 

PUBLIC  SCHOOLS. 

:Se*  "Schools  and  School  Districts,"  H  1-4. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  property  for  public  nse,  see  "Eminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

Set  "Waters  and  Water  Conraes,"  t  8. 

PUNISHMENT. 

See  "Criminal  Law,"  {  30;  "Penaltletk* 

PUNITIVE  DAMAGES. 

See  "Damages,"  1 1. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUARANTINE 

See  "Animals." 

Bftect  of  quarantine  regulations  on  Ilabilitiet  of 
carriers  of  stock,  see  "Carriers,"  $  8. 

QUESTIONS  FOR  JURY. 

In  drii  actions,  see  "Trial,"  §  6. 

In  criminal  prosecutions,  see  "Criminal  Law," 

9    lO, 

QUIETING  TITLL 

S  1.     ProoeedliiKa  and  relief. 

In  an  action  by  the  grantee  to  quiet  title  to 
land  claimed  to  be  embraced  in  the  deed,  in 
which  defendant  denied  that  lie  claimed  the 
land  and  admitted  that  he  had  conreyed  it  to 
plaintiff,  a  judgment  quieting  title  Tests  in 
-plaintiff  all  of  defendant's  title.— Kentucky 
Union  Co.  T.  Comett  (Ky.)  728. 

QUI  TAM  ACTIONS. 

Sea  "Penalties,"  1 1. 

QUO  WARRANTO. 

i   1.    Ha  tare  and  gronnda. 

Exhibition  of  writ  In  nature  of  qno  war- 
ranto is  in  the  proper  discretion  of  the  attoi-ney 
•general  or  oirciiit  attorney. — State  ex  inf.  Folk 
V.  Tally  (Mo.)  301. 

i    2.    Jnriadlotlon,   proceedings,   and  re- 
lief. 

Where  an  information  in  qno  warranto 
against  a  school  tiniiitee  is  presented  by  one 


boring  no  Interest,  tile  cenrt  may  refuse  to 
permit  it  to  be  filed,  and  should  refuse  to  re- 
niore  the  respondent.— Dearer  ▼.  State  (Tex. 
OiT.  App.)  256. 

RAILROADS. 

See  "Street  Railroads." 

Appealability  of  judgment  against  railroad 
commission,  see  "Appeal  and  Error,"  (  2. 

As  employers,  see  "Master  and  Servant." 

Carriage  of  goods  and  passengers,  see  "Carri- 
ers." 

Liability  for  allowing  gaming  on  trains,  see 
"Gaming,"  {  3. 

f   1.    Oonatraotlon,      malnteaanoe,      and 
eqaipment. 

An  instruction  authorizing  punitlye  damages 
for  the  obstruction  by  a  railroad  company  of 
a  passway  across  its  road,  where  the  company 
bad  acted  in  good  faith  and  was  merely  mis- 
taken as  to  its  righti_wa8  error. — ^LonisTille  & 
N.  R.  Co.  T.  Carter  (Ky.)  617. 

Instruction  relative  to  acquirement  of  right 
to  passway  across  a  railroad  by  prescription 
held  to  properly  submit  issue. — Lonisville  &,  N. 
B.  Co.  T.  CJarter  (Ky.)  617. 

The  erection  of  a  gate  across  a  passway  is 
not  an  unreasonable  obstruction. — Louisville  & 
N.  B.  Co.  ▼.  Carter  (Ky.)  617. 

Plaintiff,  in  an  action  to  recover  for  cattle 
drowned  because  of  defendant's  failure  to  leave 
openings  in  Its  right  of  way  fence,  held  not 
negligent  in  using  his  pasture  after  knowledge 
of  the  construction  of  Oie  fence. — Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Clay  (Ttex.  Civ.  App.)  1115. 

In  an  action  for  the  drowning  of  plaintiff's 
stock  by  failure  to  leave  openings  in  defend- 
ant's right  of  way  fence,  where  the  deed  re- 
quired defendant  to  construct  all  necessary 
road  crossings,  evidence  that  an  open  crossing 
was  necessary  was  admissible. — Gulf.  C.  &  S. 
P.  Ry.  Co.  v.  Clay  (Tex.  Civ.  App.)  1115. 

There  has  been  no  statutory  modification  of 
the  common-law  rule  entitling  the  owner  of 
land  over  which  a  railway  is  constructed  to  a 
way  of  neces-sity  over  the  railroad.— {Julf.  C.  & 
S.  P.  Ry.  Co.  v.  Clay  (Tex.  Civ.  App.)  11  IK. 

In  an  action  to  recover  for  animals  drowned 
because  of  a  railway  company's  failure  to  leave 
openings  in  the  fence  along  its  right  of  way, 
evidence  held  to  support  a  finding  for  plaintiff. 
—Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Clay  {Tex.  Civ. 
App.)  1115. 

In  an  action  for  animals  drowned  becanse 
of  failnre  of  defendant  to  leave  openings  in 
its  right  of  way  fence,  that  the  flood  was  un- 
precedented held  not  to  offort  the  question  of 
defendant's  negligence.— (Julf,  C.  &  S.  P.  Ry. 
Co.  Y.  Clay  (Tex.  Civ.  App.)  1116. 

Testimony  to  the  effect  that  "cattle"  were 
in  the  habit  of  going  across  the  right  of  way  to 
higher  ground  held  to  iuclude  horses  and  mules. 
—Gulf.  C.  &  S.  P.  Ry.  Co.  v.  Clay  (Tex.  (Sv. 
App.)  1115. 

Evidence  in  an  action  for  the  drowning  of 
plaintiffs  cattle,  caused  by  defendant's  failure 
to  leave  openings  in  its  right  of  way  fence. 
held  not  to  show  contributory  negligence.— 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Clay  (Tex.  Civ. 
App.)  1115. 

i   Z.    Sales,  leases,  traffic  contraota,  and 
conaolldatlon. 

Where  one  railroad  company  leased  its  un- 
finished road,  and  executed  also  a  mortgage 
thereon  to  secure  bonds,  which  it  delivered  to 
the  lessee  for  sale  to  raise  money  to  complete 
the  road,  the  lessee  executing  a  mortgage  on 
earnings  to  the  trustee  for  boudholders,  the 
three  writings,  which  were  executed  simulta- 
neously, are  to  be  read  together- as  one  iCon- 
gitized  by  google 
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tract— Loniaville  &,  N.  R.  Co.  t.  Schmidt  (Kj.) 
«i29. 

Though  the  undertaking  to  restore  the  prem- 
ises to  the  lessor  railroad  in  good  repair  at  the 
termination  of  the  lease  was  qualihed  by  the 
addition  of  the  words,  "unless  prevented  by 
unayoidable  casualty,  legal  proceedings,  or 
operation  of  law,"  the  lease  is  not  susceptible 
of  the  construction  that  the  lessee  was  not  to 
turn  over  the  property  in  good  repair  in  case 
the  lease  was  terminated  by  the  sale  under 
foreclosure.— Louisville  &  N.  R.  Oo.  t.  Schmidt 
fKy.)  629. 

The  fact  that  the  lessor  fell  in  debt  to  the 
lessee  does  not  exclude  the  latter  from  liability 
to  the  bondholders;  the  covenant  being  for 
their  benefit,  and  the  trustee  for  them  being 
a  party  to  the  contract. — ^Louisville  &  N.  R. 
Co.  V.  Schmidt  (Ky.)  629. 

Act  Jan.  22,  186S,  authorizing  "railroad  com- 
panies in  this  commonwealth"  to  make  certain 
contracts,  field  to  apply  only  to  domestic  cor- 
porations.—McCnbe's  Adm'z  T.  Maysville  &  B. 
S.  R.  Co.  (Ky.)  1064. 

A  provision  of  the  charter  of  a  railroad  com- 
pany held  not  to  be  sufficient  to  authorize  the 
corporation  to  lease  its  road,  as  such  charters 
are  to  be  strictly  construed.— McCabe's  Adm'z 
V.  Maysville  &  ^B.   S.  B.  Co.  (Ky.)  1064. 

i  3.    Indebtedness,  ■eonrlties,  lien*,  and 
mortsnce*. 

A  trustee  for  mortgage  bondholders  held  to 
have  the  right  to  sue  the  lessee  of  the  mort- 
gaged road  to  recover  damages  for  breach  of 
its  covenant,  and  to  restore  the  leased  premises 
to  the  lessor  in  good  repair;  the  undertaking 
being  for  the  ben^t  of  the  bondholders. — Loal» 
viUe  &  N.  R.  Co.  V.  Schmidt  (Ky.)  628. 

A  bond  given  to  a  railroad  company  by  con- 
tractors erecting  buildings  for  a  railway  held 
an  indemnity  bond  to  the  railroad,  and  not  to 
give  a  right  of  action  to  the  laborers  against 
the  sureties  on  the  iKtnd.— National  Bank  of 
Cleburne  v.  Gulf,  C.  &  S.  K.  Ry.  (3o.  (Tex. 
Sup.)  203. 

Rev.  St.  art.  8312,  does  not  give  mechanics 
and  laborers  erecting  machine  shops  for  a  rail- 
road on  land  adjoining  its  right  of  way  a 
lien,  bnt  sach  lien  must  be  asserted  under  arti- 
cle 3294.— National  Bank  of  Cleburne  t.  Onlf, 
C.  &  S.  F.  Ry.  Co.  (Tex.  Sup.)  203. 

i   4.    Operation. 

Ky.  St.  f  7T2a,  requiring  railroad  companies 
operating  a  railroad  line  or  any  branch  of  a 
railroad  to  run  at  least  one  passenger  train 
each  way,  does  not  require  that  one  passenger 
train  shall  stop  at  each  station.— Common- 
wealth V.  Louisville  &  N.  R.  Co.  (Ky.)  753. 

A  provision  in  the  charter  of  a  railroad  cor- 
poration, empowering  it  to  "make  contracts  for 
operating  said  road,'^  empowered  the  corporation 
to  lease  its  road,  but  not  so  as  to  relieve  it 
from  liability  for  the  negligence  of  the  lessee. 
—McCabe's  Adm'x  v.  Maysville  &  B.  S.  R.  Co. 
(Ky.)  1054. 

Railroad  company's  failure  to  comply  with 
an  ordinance  requiring  it  to  maintain  signal 
lights  at  all  obstructions  which  it  had  placed 
in  the  streets  near  its  track  held  negligence. — 
Houston,  B.  &  N.  Ry.  Co.  v.  Pollard  (Tex.  CIt. 
A  pp.)  851. 

I  5.    ^—  Injuries  to   lleensees  or  tres- 
passers In  general. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  the  death  of  a  trespasser 
on  a  train,  resulting  from  a  collision,  defendant 
held  not  prejudiced  by  instructions  given. — 
Louisville  &  N.  R.  Co.  v.  Kemery's  Adm'r  (Ky.) 
LU 

Where  a  petition  for  death  of  a  decedent 
■vers   that   persons   were    carried   on    freight 


trains  with  defendant's  knowledge,  held  proper 
to  refuse  evidence  that  persons  were  in  the 
habit  of  riding  on  freight  trains,  regardless  of 
defendant's  rules. — ^Feeback  v.  Mi^ouri  Pa& 
Ry.  Co.  (Mo.)  966. 

Where  deceased,  when  killed  in  a  collision, 
was  a  trespasser  on  defendant's  train,  and  the 
collision  was  the  result  of  negligence  of  an 
engineer,  defendant  is  not  liable  for  his  death. 
— Feeback  v.  Missouri  Pac.  Ry.  Gk>.  (Mo.)  96a. 

Where  deceased  was  a  trespaaser  on  a  frei^t 
train  when  killed,  held  proper  to  refuse  evideoce 
that  passengers  were  Iiabitnallj  allowed  to 
ride  on  freight  trains  with  knowledge  of  de- 
fendant's employes.— Feebaclc  t.  Missonrf  Fsc. 
Ky.  Co.  (Mo.)  966. 

One  who  l>oarded  a  freight  train  at  a  water- 
ing station,  and  jumped  or  fell  from  it  while 
in  rapid  motion,  hdd  to  have  volontarilr  as- 
sumed the  risk.— Cunningham  v.  Ft.  Worth 
&  D.  O.  Ry.  Oo.  (Tex.  Civ.  App.)  467. 

A  railway  company  cannot,  by  permitting 
persons  other  than  its  own  servants  to  more 
cars  on  a  side  track,  or  by  consenting  there- 
to, escape  liability  to  a  person  injnred  through 
the  negligence  of  such  ^persons.— Onlf .  G.  &  SL 
F.  Ry.  Co.  V.  Bryant  (Tex.  Civ.  App.)  804. 

A  railway  company  is  liable  for  injuries  ms- 
taiued  by  persons  lawfully  on  its  tracks  by 
reason  of  negligence  in  their  constmction.— 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Bryant  <Tex.  Civ. 

App.i  804. 

Where,  in  an  action  for  personal  injuries  sus- 
tained while  loading  a  car  standing  on  a  side 
track  of  defendant,  the  evidence  showed  he 
was  loading  the  right  car,  it  was  immaterial 
whether  defendant's  servants  pointed  out  the 
car  to  be  loaded.— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Bryant  (Tex.  Civ.  App.)  804. 

In  an  action  for  personal  injuries  mistained 
by  jumping  from  a  car  through  fear  of  being 
injured  by  moving  cars  striking  the  car,  a  re- 
quested instruction  held  erroneous,  as  ignoring 
the  issue  of  imminent  peril  and  the  plaintiiTs 
reasonable  belief  of  such  peril. — Gulf,  C.  &  S. 
F.  Ry.  Co.  v.  Bryant  (Tex.  Civ.  App.)  SOi. 

Where  one  engaged  in  loading  a  car  on  a 
side  track  jumps  from  it  and  la  injured, 
through  fear  that  he  would  be  struck  by  other 
cars  coming  down  grade,  held,  the  company 
was  uot  relieved  from  liability  b^  showing  that 
there  was  no  necessity  for  him  to  jump.— 
Gulf,  C.  &  S.  F.  Ry.  Oo.  t.  Bryant  (Tex.  CIt. 
App.)  804. 

In  an  action  for  personal  injuries  sustained 
while  jumping  from  a  car  while  loading  it.  an 
instruction  held  erroneous,  as  requiring  the 
jury  to  find  that  certain  acts  enumerated,  if 
found,  were  the  proximate  cause  of  the  injury. 
—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Bryant  (Tex. 
Civ.  App.)  804. 

In  an  action  for  personal  injuries  sustained 
by  jumping  from  a  car  through  fear  of  l>eing 
injured  by  moving  cars  striking  the  car,  an  in- 
struction held  erroneous,  as  assuming  as  a  mat- 
ter of  law  that  it  was  a  person's  duty  to  do  a 
particular  act.— Gulf,  C.  &  S.  F.  By.  Oo.  T. 
Bryant  (Tex.  Civ.  App.)  804. 

i  6.     — —  Aceldents  at  orosslacs. 

In  an  action  for  a  death  alleged  to  have  re- 
sulted from  the  failure  to  give  a  signal  of  the 
approach  of  a  train  to  a  crossing,  an  instruc- 
tion as  to  punitive  damages  held  proper. — Loui:;- 
ville  &  N.  R.  Co.  v.  Penrod's  Adm'r  (Ky.)  1013, 
1042. 

It  is  negligence  to  make  the  customary  noises 
incident  to  the  movement  of  a  train,  where 
the  servants  in  cliarge  have  reason  to  appre- 
hend injury  therefrom  to  the  driver  of  a  team 
near  the  track,  whoee  perilous  position  they 
have  discovered. — Loaisville  &  N.  R.  Oo.  t. 
Penrod's  Adm'r  (Ky.)  1013,  1042.Qcf[e 
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Evidence  in  an  action  for  personal  injuries 
at  a  railway  crossing  held  to  support  a  verdict 
for  the  plainUfE.— Gulf,  O.  &  8.  P.  By.  Oo.  v. 
Uolland  (Tex.  Civ.  App.)  68. 

A  railroad  company  may  be  liable  for  fright- 
euing  a  horse  by  locomotive  irbistle  for  cross- 
ing, required  by  statute.— Gulf,  C.  &  8.  P. 
By.  Co.  V.  Milner  (Tex.  Civ.  App.)  574. 

{  7.     —  Injiule'  to  person*  on  or  near 

tracks. 
Where  a  father,  seeing  his  two  year  old 
child  on  a  railroad  track  m  front  of  a  rapidly 
advancing  train,  runs  ou  the  traclc  in  an  at- 
tempt to  save  it,  he  is  not  a  trespasser  on  the 
track.— San  Antonio  &  A.  P.  Ry.  Co.  v.  Gray 
(Tex.  Civ.  App.)  229. 

A  petition  alleging  negligence  in  running  a 
railroad  train,  whereby  plaintiff  was  injured  in 
attempting  to  save  his  child  on  the  track,  held 
go^d  as  against  a  general  demurrer. — San  An- 
tonio &  A.  P.  Ky.  Co.  V.  Gray  CTex.  Oiv.  App.) 
229. 

Where  plaintiff  was  injured  while  attempting 
to  save  nis  child  from  being  run  over  by  a 
railroad  train,  a  charge  that  the  fact  that 
those  in  charge  of  the  train  saw  his  peril  in 
time  to  avoid  the  injury  could  be  proven  by 
drcnmstautial  evidence  was  proper. — San  An- 
tonio &  A.  P.  By.  Co.  V.  Gray  (Tex.  Civ.  App.) 
229. 

Where  a  party,  injured  because  of  the  vio- 
lation of  an  ordinance  prohibiting  the  rapid 
running  of  trains,  did  not  know  of  the  ordi- 
nance, such  fact  did  not  affect  the  company's 
liability.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mat- 
thews  (Tex.  Civ.  App.)  588. 

Violation  of  an  ordinance  prohibiting  the 
rapid  running  of  trains  within  city  limits  held 
negligence  per  se,  entitling  a  party  injured 
thereby  to  recover.— Gulf,  C.  &  8.  P.  Ry.  Oo. 
V.  Matthews  (Tex.  Civ.  App.)  588. 

Neglect  of  municipal  aatboritieB  to  enforce 
an  ordinance  prohibiting  the  rapid  running  of 
trains  held  not  to  excnxe  a  violation  of  the 
ordinance  and  exempt  a  railroad  company  from 
liatility  for  injuries  caused  by  such  violation. 
-Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Matthews  (Tex. 
Civ.  App.)  588. 

Person  walking  upon  a  portion  of  a  rail- 
road track  commonly  used  as  a  footway  to  the 
knowledge  of  the  company  held  rightfully  upon 
the  track,  so  as  to  be  entitled  to  benefit  of 
ordinance  regulating  speed  of  trains. — Gulf,  C. 
&  S.  P.  Ry.  Co.  V.  Matthews  (Tex.  Civ.  App.) 
588. 

Thongh  it  was  made  a  misdemeanor  by  ordi- 
nance to  trespacB  on  the  premises  of  another 
without  his  consent,  a  person  walking  on  part 
of  a  railroad  track  habitually  used  as  a  foot- 
way to  the  knowledge  of  the  railroad  company, 
not  being  a  trespasser,  was  not  guilbr  of  a  mis- 
demeanor.—Gulf,  C.  &  S.  P.  Ry.  Co.  V.  Mat- 
thews (Tex.  Civ.  App.)  688. 

Upon  the  issue  of  whether  a  person  run  over 
by  a  railway  train  was  standing  or  walking 
on  the  track,  or  lying  on  it,  when  struck,  evi- 
dence that  a  train,  striking  a  man  standing 
on  the  track,  would  throw  him  off,  and  would 
not  run  over  him,  unless  he  was  lying  down, 
was  relevant  and  material.— Gulf,  0.  &  8.  P. 
Ry.  Co.  v.  Matthews  (Tex.  Civ.  App.)  688. 

Evidence  held  inadmissible  upon  the  issue  of 
whether  or  not  an  ordinance  prohibiting  the 
running  of  trains  at  more  than  a  certain  rate 
of  speed  applied  to  a  certain  part  of  the  city. — 
(Jult,  O.  &  8.  P.  Ry.  Co.  v.  Matthews  (Tex. 
Civ.  App.)  588. 

A  charge  upon  the  question  of  the  intoxica- 
tion of  deceased  held  erroneous,  in  an  action 
against  a  railroad  company  for  negligently 
causing  death.— Gulf,  C.  &  8.  P.  Ry.  Co.  v. 
Matthews  (Tex.  Civ.  App.)  688. 


Railway  employes  held  not  negligent  in  fail- 
ing to  discover  child,  trespassing  under  car, 
before  moving  it.— Plores  v.  Atchison,  T.  &  8. 
P.  Ry.  Co.  (Tex.  CSv.  App.)  709. 

A  railway  company  has  a  right  to  leave  a 
string  of  cars  half  a  mile  long  standing  on  a 
track  used  for  switching  and  storing  cars,  and 
is  not  negligent  in  doing  so. — Plores  v.  Atchi- 
son, T.  &  S.  P.  Ry.  Oo.  (Tex.  Civ.  App.)  709. 

In  action  against  railroad  company  for  per- 
sonal injuries  caused  by  frightening  decedent's 
mule,  evidence  held  not  to  show  contributory 
negligence  as  matter  of  law. — Texas  &  P.  Ry. 
Co.  V.  Hamilton  (Tex.  Civ.  App.)  797. 

In  action  against  railroad  company  for  per- 
sonal injuries  caused  by  frightening  decedent's 
mule,  evidence  as  to  whether  unnecessary  noise 
was  made  ?teld  to  support  verdict  against  com- 
pany.—Texas  &  P.  Ry.  Co.  V.  Hamilton  (Tex. 
Oiv.  App.)  797. 

In  action  against  railroad  company  for  per- 
sonal injuries,  charge  respecting  defendant's 
liability  Md  as  favorable  to  it  as  it  could  ask. 
—Texas  &  P.  Ry.  Co.  v.  Hamilton  (Tex.  Civ. 
App.)  797. 

In  action  against  railroad  company  for  per- 
sonal injuries,  instruction  ou  contributory  neg- 
ligence held  sufficient,  in  absence  of  correct 
charge  asked  by  defendant— Texas  &  P.  Ry. 
Co.  V.  Hamilton  (Tex.  Civ.  App.)  797. 

In  action  against  railroad  company  for  per- 
sonal injuries,  charge  requiring  verdict  for  de- 
fendant in  case  certain  facts  were  found  to  be 
true  held  properly  refused. — Texas  &  P.  Ry. 
Co.  V.  Hamilton  (Tex.  CSv.  App.)  797. 

i  8.    ^—  Injuries  to  animals  on  or  near 
traeks. 

In  an  action  to  recover  damages  for  the  neg- 
ligent killing  of  horses  struck  oy  a  train,  de- 
fendant held  entitled  to  a  peremptory  instruc- 
tion ;  the  presumption  of  negligence  being  over- 
come.— Pelton  V.  Anderson  (Ky.)  182.      . 

The  fact  that,  two  or  three  days  after  mules 
were  killed  b^  a  train,  tracks  of  mules  were 
seen  which,  if  they  were  the  tracks  of  the 
mules  killed,  and  made  just  before  the  killing, 
tended  to  show  that  the  mules  could  have  been 
seen  in  time  to  prevent  the  injury,  did  not  tend 
to  prove  negligence. — Illinois  Cent.  R.  CJo.  v. 
GholBon  (EyI)  1018. 

Where  the  uncontradicted  testimony  of  the 
servants  in  charge  of  a  train  by  which  mules 
were  struck  and  killed  showed  that  the  mules 
could  not  have  been  seen  in  time  to  prevent  the 
injury,  the  presumption  of  negligence  was  over- 
come.—Illinois  Cent.  R.  Co.  v.  Gholson  (Ky.) 
1018. 

12be  question  of  negligence  in  the  killing  of 
live  stock  by  a  train  Aeld  to  be  for  the  Jury.— 
Illinois  Cent  R.  Oo.  v.  Gholson  (Ky.)  1022. 

i  O.     —  Flrea. 

Defendant  having  admitted  that  the  fire  was 
caused  by  sparks  which  escaped  from  its  en- 
gine, and  pleaded  that  the  engine  was  furnished 
with  a  proper  spark  arrester,  which  was  prop- 
erly adjusted  and  in  perfect  condition,  its  plea 
was  in  effect  a  plea  of  confession  and  avoid- 
ance.—Illinois  Cent  R.  Co.  t.  Barret  (Ky.)  9. 

In  an  action  to  recover  for  the  burning  of 
crops  by  sparks  from  an  engine,  the  burden 
Ada  to  be  upon  defendant  to  prove  that  the  en- 
gine was  provided  with  a  proper  spark  arrester 
and  that  it  was  in  perfect  order. — Illinois  Cent. 
K.  Co.  V.  Barret  (Ky.)  9. 

In  an  action  against  railroad  for  firing  prop- 
erty, instruction  held  properly  refused  as  mis- 
leading jury  08  to  burden  of  proof. — 8t  Louis 
&  S.  W.  Ry.  Oo.  of  Texas  v.  Miller  (Tex.  Ctv. 
App)  139. 

An  owner  of  a  lot  is  not  negligent  in  building 
a  house  thereon  and  storing  goods  in  Jt,  thcogn. 


Digitized  by  VjOOQ  IC 


1214 


C6  S0UTHWE8TBRN  REPORTER. 


it  win  be  close  to  a  railroad.— St  Lonii  ft  S. 
W.  Ry.  Co.  of  Texas  r.  MiUer  (Tex.  CSv.  App.) 

Failure  of  persans  employed  by  plaintiff  for 
a  special  purpose  to  eztiuguish  a  fire  started 
by  sparks  from  a  locomotive  h«ld  not  to  pre- 
clude recovery  for  resulting  damages.— San  An- 
tonio ft  A.  P.  Ry.  Co.  T.  Adams  (Tex.  CIt. 
App.)  67a 

In  an  action  for  damages  from  fire  by  sparks 
from  a  locomotiTe,  proof  that  the  railroad 
company  used  the  tiest  spark  arresters  and 
that  the  fire  did  not  originate  on  the  right 
of  va.T  is  iniuffldpnt  to  overcome  a  prima 
facie  ca.«e  by  plaintiff. — San  Antonio  &  A.  P. 
Ry.  Co.  V.  Adams  (Tex.  Civ.  App.)  678. 

Evidence  held  to  support  a  finding  tliat  a  fire 
near  a  railroad  right  of  way  was  set  by  sparks 
from  a  locomotive.— San  Antonio  &  A.  P.  By. 
Co.  v.  Adams  (Tex.  Civ.  App.)  578. 

RAPE. 

{   t.    Pros««attoB  Mid  pvnislmMat. 

Indictment  for  rape  held  to  suflSciently  aver 
that  prosoontrix  was  a  female. — State  ▼.  Arm- 
strong (Mo.)  901. 

In  a  prosecution  for  rape,  evidence  of  the 
finding  of  a  hair  ornament  of  the  prosecutrix 
at  the  place  of  the  alleged  assault  was  admis- 
sible.—State  V.  Armstrong  (Mo.)  961. 

In  prosecution  nf  a  boy  for  rape,  it  was  prop- 
er to  permit  witnesses  to  testify  as  to  his  age. 
—State  V.  Armstrong  (Mo.)  961. 

In  prosecution  for  rape,  evidence  fteM  anffl- 
oient  to  go  to  the  jury.— State  v.  Armstrong 
(Mo.)  061. 

In  prosecution  for  rape,  instruction  that  there 
was  no  direct  evidence  of  penetration  held  prop- 
erly refused  under  the  evidence.— State  v.  Arm- 
strong' (Mo.)  961. 

REAL  ACTIONS. 

See  "Ejectment";  "Forcible  Entry  and  Deteln- 
er,"  t  1;  "Trespass  to  Try  Title." 

REAL-ESTATE  AGENTS. 

See  "Brokers." 

RECEIVERS. 

Of  national  banks,  see  "Banks  and  Banking," 
$2. 

i   1.    Nature   Mtd   cv^mrnds  of  reoetrev- 
•klp. 

The  plaintiffs  In  an  action  to  vacate  a  judg- 
ment for  the  recovery  of  land  held  not  entitled 
to  the  appointment  of  a  receiver  to  take  charge 
of  the  land.— Iiirashears  v.  Dickinson  (Ky.)  1011. 

{   2.    Appointment,      qnalliloatioii,     and 
tenure. 

Though  a  receivership  for  lands,  where  the 
interest  of  only  one  of  several  co-tenants  was 
incumbered,  Is  improper,  yet  where  the  other 
co-tenants  were  adjudged  their  part  of  the 
rents,  and  by  consent  order  agreed  to  pay 
their  part  of  the  expenses  of  the  receiver,  tney 
cannot  complain.— Ft.  Jefferson  Imp.  (3o.  ▼. 
nui)oyster  (Ky.)  1048. 

I  3.     Management    and    disposition     of 
property. 

A  receiver  of  a  national  bank  is  bound  by 
the  acts  and  knowledge  of  his  agent  within  the 
scope  of  the  agency.— Watts  v.  Dubois  (Tex. 
Civ.  App.)  698. 


RECEIVING  STOLEN  GOODS. 

Evidence  bdd  to  show  ordinary  theft  of  an 
animal,  and  not  a  driving  of  it  from  its  ac- 
customed range.— Terry  t.  State  (Tex.  Cr. 
App.)  451. 

RECOGNIZANCES. 

On  appeal  In  criminal  prosecutions,  see  ''Crim- 
inal Law,"  §  27. 

To  secure  attendanco  of  witnesses,  aee  "Wit- 
nemes,"  {  1. 

RECORDS. 

As  evidence,  see  "Evidence,"  f  9. 

As  notice,  see  "Vendor  and  Purchaser,"  |  4. 

Qf Judicial  proceedingt. 

See  "Divorce,"  S  1;  "Judgment,"  {  4. 

Abstract  for  purpose  of  review,  see  "Appeal 
and  Error,"  K  11,  12. 

Transcript  on  appeal  or  wrlt/>t  error,  see  "Ap- 
peal and  Error,"  U  11,  12;  "Criminal  Law," 

CIT  particular  inatnoMHtB, 
See  "Chattel  Mortgages,"  |  2. 

REFERENCE 

See  "ArbHiation  and  Award." 
To  master  or  commissioner  in  eonitr,  eee  '^- 
ulty."  I  1.  ^^'  ^ 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instrnments." 

§    1.    Bight  of  aetion  and  defenses. 

Relief  will  not  be  granted  against  a  mistake 
in  a  deed  as  to  the  consideration,  unless  the 
mistake  is  mutual ;  there  being  no  fraud.— Hill 
v.  Pettit  (Ky.)  188. 

It  was  proper  to  correct  a  deed  by  striking 
out  a  defeasance  clause,  which  the  e!vidence 
showed  was  inserted  by  mistake;  all  persons 
interested  being  before  the  coort. — Welch  v. 
Lefler  (Ky.)  619. 

A  mistake  in  law  aa  to  the  effect  of  a  provi- 
sion in  a  deed  held  not  to  authorize  a  reforma- 
tion thereof.— 'Morton  v.  Morris  (Tex.  Civ. 
App.)  94. 

The  court  in  an  action  to  cancel  a  deed  held 
not  empowered  to  substitute  a  valid  condition  in 
place  of  a  condition  working  an  avoidance  of 
the  instrument.— Morton  v.  Morris  (Tex.  Civ. 
App.)  94. 

REHEARING. 

See  "New  Trial." 

On  appeal  or  writ  of  error,  see  "Oiminal  Liaw," 
{{  26-29. 

RELEASE. 

See  "Accord  and  Satisfaction";  ''Oompromise 
and  Settlement";  "Payment" 

By  agent,  see  "Principal  and  Agent,"  S  3. 

Liabilities  of  sureties,  see  "Principal  and  Sure- 
ty," §  1. 

Of  guaranty,  see  "Guaranty,"  $  2. 

Of  judgment  see  "Judgment,"  {  13. 

Of  liabilities  of  sureties,  see  "Principal  and 
Surety,"  {  2. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence^"  {  4. 
Of  evidence  iu  criminal  prosecutions,  see  "Oim- 
inal  Law."  J  8.^^,.^^^  byGoOglC 


INDEX. 


1215 


RELIGIOUS  SOCIETIES. 

Kxemptioo  of  church  property  from  taxation, 
see  "Taxatioii,"  {  1. 

'V\Tiere  the  majority  had  control  by  the  terms 
of  the  organization,  and  there  was  no  right  of 
appeal  from  their  decision,  their  action  in  ez- 
peiling  the  minority  from  membership  is  bind- 
ing on  the  conrts.— Bennett  t.  Morgan  (Ky.) 
287. 

The  teaching  of  the  doctrines  of  "absolute 
predestination  or  of  "limited  predestination," 
in  churches  in  the  associations  of  the  Primitive 
Haptist  Church,  is  not  a  departure  from  the 
faitli  of  that  denomination.— Bennett  t.  Mor- 
gan (Ky.)  287. 

Ky.  St.  {8  820-322,  providing  for  the  ap- 
Iiointnieut  of  trustees  to  bold  the  title  to  church 
property,  and  providing  that  In  case  of  a 
schism  "the  trustees  shall  permit  each  party  to 
use  the  church  and  appurtenances  for  divine 
worship  a  part  of  the  tune,  proportioned  to  the 
membeirs  of  each  pai-ty,"  do  not  apply  where 
the  chnrch  proper^  i»  still  held  by  tne  trus- 
tees, or  their  heirs,  to  whom  th«  title  was 
first  conveyed.— Bennett  v.  Morgan  (Ky.)  287. 

Independent  of  statute,  a  committee  appoint- 
ed by  a  church  for  that  purpose  may  bring 
suit  to  enjoin  trespasaea  upon  the  church  prop- 
erty.—Bennett  V.  Morgan  (Ky.)  267. 


REMAINDERS. 


See  "Life  EsUtes." 

Created  by  deed,  see  "Deeds*" 


IX 


Bill  by  remainder-men  praying  possession  of 
realty  and  that  respondent's  claim  thereto  be 
canceled  held  sustainable,  so  as  to  fix  complain- 
ant's rights,  though  possession  would  not  ac- 
r-rne  until  determination  of  particular  estate.— 
Wiley  T.  Bird  (Tenn.)  43. 

REMAND. 

Of  cause  on  appeal  or  writ  »f  trror,  see  "Ap- 
peal and  Error,"  8  2i. 

REIUHTTtTUR. 

Of  damages,  see  "Damages,"  8  ^ 

REMOVAL  OF  CAUSES. 

Transfer  of  causa*  to  oth«c  court  for  trial,  se* 
"Trial,"  8  2. 

8    !•    OltiiieasUp  or  aUenac*  ot  vavties. 

It  seems  that  a  motion  by  a  nonreaident  de- 
fendant railroad  company  to  remove  a  cause  to 
the  United  States  circuit  court  was  properly 
overruled ;  defendant's  conductor  and  engineer, 
who  are  residents  of  the  state,  bein^  joined  as 
defendants. — Jones'  Adm'r  v.  Illinois  Cent.  R. 
Co.   (Ky.)  609. 

A  removal  of  a  cause  to  a  federal  court 
cannot  be  bad  by  a  nonresident  defendant, 
where  a  resident  defendant  is  properly  sued 
joiutly  with  him. — McCabe's  Adm'x  v.  Mays- 
viUe  &  B.  S.  B.  Co.  (Ky.)  1054. 

8   2.     Proceedlnca  to  proonre  aad  effect 
ot  reaaoval. 

A  motion  for  the  removal  of  a  cause  to  the 
federal  court  must  be  overruled,  unless  the 
petition  for  removal  shows  the  existence  of  a 
oontroversy  wholly  between  citizens  of  different 
(States  and  which  ran  be  fully  determined  as 
between  them. — McCnbe's  Adm'x  v.  Mnysville 
&  B.  S.  R.  Co.  (K.V.)  1054. 


REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

RENT. 

Sm  "Landlord  and  Tenant,"  i  4. 

REPEAL. 

Of  statute,  see  "Statutes,"  8  *. 

REF»LEVIN. 

To  recover  properto  intermingled  with  that  of 
defendant,  see  "Confusion  of  Goods." 

{  1.     Pleailliis  and  eTidenee. 

Testimony  of  the  peraoa   who  sold  the  res 
in  replevin  to  the  defendant  held  not  within 
the  issues. — Rust  Land  &  Lumber  Co.  v.  Isom 
I  (Ark.)  434. 

!  Blvidence  that  reel  estate  said  under  a  ven- 
I  dor's  lien  was  of  greater  value  tlian  at  the 
I  time  the  lien  was  reaerred  hdd  inadmissiJble  in 
an  action  by  a  porc&aaer  under  the  veader's 
lien  foredoBure  sale  to  Teca<rer  aachiuenr  re- 
moved from  property.— Mundina  v.  Pauls  fTte. 
Civ.  App.)  2M. 

8  8>    Trial,    Jndcmeat,    enforcement    of 
JudgMiiit  and  ro^e^. 
Instmctioo  as  to  the  owaendiip  of  land  from 

which  the  res  in  replevin  was  obtained  hdd 
without  foundation  in  the  evidtnce,  and  erro- 
neous.— Rust  Land  &  Lumber  Co.  v.  Isom 
(Ark.)  434. 

Failure  to  instruct,  limiting  the  effect  of  a 
deed  to  lands  coatigaous  t«  oiasa  from  which 
the  res  in  replevin  was  obtained,  to  showing 
innocent  misapprehension  of  boundaiji,  Mi 
error. — Rust  Land  &  Lumber  Co.  t.  Isom 
(Ark.)  434. 

REQUESTS. 

For  instructions  in  civil  actions,  sea  "Trial,"' 

8  11. 
For  instructions  in  criminal  prosecutions,  see 

"Criminal  Law,"  8  20. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Of  contract  for  sale  of  land,  see  "Tendor  and 
Purchaser,"  8  2. 

RES  6EST^. 

In  civil  actions,  see  "£\idence^"  f-  4, 

RES  JUDICATA. 

See  "Judgment,"  8  10. 

In  action  on  note,  see  "Bills  aad  Notas,"  |  1. 

RESTRAINT  OF  TRADE. 

Trusts  and  other  combinationa,  see  "Monop- 
olies," 8  1. 

RESTRICTIONS. 

In  wills,  see  "Wills,"  8  6. 

RESULTING  TRUSTS. 

See  "Trusts,"  |  L 
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RETIRING  PARTNERS. 

Be*  "Partnership,"   |  4. 

RETROSPECTIVE  LAWS. 

Constitutional  restrictions,  see  "Oonstitutioii^ 
al  Law,"  t  2, 

RETURN. 

Of  execution,  see  "Execution,"  {  4. 
Of  record  of  proceedings   for  purpose  of  re- 
view, see  "Appeal  and  Error,"  SS  U>  12. 

REVENUL 

See  "Taxation." 

REVERSIONS. 

Where  a  deed  embraced  two  small  parcels 
which  the  grantor  had  preTionsl^  conyeyed  to 
toll  road  companies  with  a  stipulation  that 
they  should  revert  when  they  should  cease  to 
be  used  for  that  purpose,  the  title  thereto 
passed  to  the  grantee,  subject  to  their  use  by 
the  toll  road  companies.— Oreene's  Adm'r  t. 
Irvine  (Ky.)  27& 

REVIEW. 

See  "Appeal  and  Error";  "Criminal  Law,"  || 
25-28;   "Justices  of  the  Peace,"  |  4. 

REVOCATION. 

Of  wni.  Me  "Wills,"  I  8. 

RIGHT  OF  WAY. 

See  "Baseuento." 

RISKS. 

Assnmed  by  employe,  see  "Master  and  Serv- 
ant," »  7. 

ROADS. 

See  "Highways." 

Streets  in  cities,  see  "Municipal  Oorporations," 

i  T. 

ROBBERY. 

Allegation  of  an  indictment  for  robbery  heU 
sufBcient  to  charge  the  crime.— Keeton  t. 
State  (Ark.)  645. 

Under  an  indictment  for  robbery,  the  conrt 
should  instruct  as  to  that  offense,  and  not 
merely  as  to  petit  larceny;  it  appealing  that 
defendant  seized  a  purse  in  the  hand  of  one 
who  resisted,  and  overcame  the  resistance  by 
force.  thoiiKh  no  blow  was  struck  or  injury 
inflicted.— Commonwealth  v.  Davis   (K-.)  27. 

Evidence  heI4  to  show  such  a  taklnfiby  vio- 
lence as  authorized  a  conviction  under  an  in- 
dictment for  robbery. — Jones  r.  Oommonwealth 
(Ky.)  633. 

SALES. 

See  "Vendor  and  Purchaser." 

By  trustee,  see  "Trusts,"  §  3. 

Of  bill  of  «>xrhan(|e  or  promissory  note,  see 
"Bills  and  Notes. '  {  4. 

Of  intoxicating  liquors,  see  "Intoxicating  Liq- 
uors." 

Of  property  of  decedent  under  order  of  court, 
see  "Executors  and  .\dmiuistrators,"  {  7. 

Of  property  of  iurniit  iiiidcr  order  of  court, 
see  "Guardian   and   Ward,"   {  1. 


Of  public  lands,  see  "Public  Ijinds,"  S  1. 

On  execution,  see  "Execution,"  §  3. 

On  foreclosure  of  mortgage,  see  "Mortgages.' 

St  4,  5. 
On  order  or  judgment  of  court,  see  "Judicia. 

Sales." 
Tax  sales,  see  "Taxation,"  U  3,  6. 
To  enforce  vendor's  lien,  see  "Vendor  and  Pur- 

cbaaer,"  {  6. 

{  1.    Reqnlaltsa    and   Talldlty    of     eo»« 
teaet. 

Where  the  last  of  several  letters  which  pass- 
ed as  to  the  sale  of  coal  was  from  defendant 
to  plaintiff,  containing  a  statement  of  defend- 
ant a  understanding  of  plaintifTs  proposition 
and  an  acceptance  thereof,  that  letter,  in  thv 
absence  of  any  reply,  bound  plaintiff  to  the 
terms  stated  therein. — Excelsior  Coal  Min.  Co. 
V.  Virginia  Iron  &  Coal  Co.  (Ky.)  373. 

A  contract  for  sale  of  the  exclusive  privi- 
legee  of  book-making  and  pool-selling  apon  a 
race  track  held  not  a  lease,  and  hence  the  to- 
tal amount  agreed  to  be  paid  for  such  pri-ri- 
leges  could  not  be  apportioned  to  the  timo 
during  which  the  purchaser  actually  enjoyoil 
the  privileges  sold. — UUman  v.  St  Louis  Fair 
Ass'n  (Mo.)  949. 

A  plea  that  defendant  was  induced  to  con- 
tract to  deliver  pecans  by  fraudulent  represen- 
tations that  the  crop  was  good  is  insufficient, 
where  it  is  not  alleged  that  the  failure  of  tbe 
crop  rendered  the  execution  of  the  contract 
more  expensive. — Hopkins  v.  Woldert  Grocery 
Co.  (Tex.  Civ.  App.)  G3. 

I  8.    OonatnictloB  of  eontraet. 

The  contract  being  in  writing  and  free  from 
ambiguity,  it  was  the  duty  of  the  court  to  con- 
strue it. — Excelsior  Coal  Min.  Co.  ▼.  Virginia 
Iron  &  Coal  &>.  (Ky.)  373. 

Where  a  contract  for  the  sale  of  lambs  pro- 
vided that  the  lambs  were  to  be  "top"  lambs, 
and  should  be  graded  by  the  buyer,  but  n'>t 
"harder"  than  a  former  shipment,  the  ques- 
tion of  whether  the  Iambs  were  or  not  "toi>" 
iambs  was  not  left  solely  to  the  buyer. — San- 
ders V.  Bond  (Ky.)  635. 

{  3.     Perf  omanee  of  sontraet. 

Though  the  bills  which  accompanied  every 
shipment  of  coal  gave  notice  that  the  coal  was 
"run  of  the  mine,  and  that  the  price  was  for 
each  ton  of  2,000  pounds,  defendant  corporation 
hetd  not  estopped  to  claim  that  the  plaintiff 
undertook  to  furnish  "screened  coal,"  and  that 
the  price  agreed  was  frr  each  ton  of  2.240 
pounds.— Excelsior  Coal  Min.  Co.  v.  Virginia 
Iron  &  Goal  Co.  (Ky.)  373. 

{  4.    Oporatloa  and  effeet. 

Title  to  goods  sold  held  to  have  passed  to  the 
purchaser  on  their  delivery  free  on  board  oars 
at  a  certain  point.— Gulf,  W.  T.  &  P.  By.  Co. 
T.  Browne  (Tex.  Civ.  App.)  84L 

i  6.     Warramtioa. 

Where  plaintiff,  having  ordered  goods,  exam- 
ined them  on  their  arrival,  and  found  them 
damaged,  and  accepted  them  at  a  reduced 
price,  he  was  without  recourse  on  the  seller. — 
Karl  V.  Westfall  Commlsalon  Co.  (Ark.)  14a 

Where  property  sold  accords  with  the  seller's 
guaranty  at  date  of  sale,  he  .8  entitled  to  rp- 
cover  the  purchase  price,  notwithstandiug  it 
afterwards  fails  to  accord  therewith. — Schu- 
wirth  V.  Thumma  (Tex.  Civ.  App.)  691. 

{  6.     Remedies  of  seller. 

Measure  of  damages  for  breach  of  contrart 
to  purchase  lumber  stated. — Nelson  t.  Hirsch- 
berg  (Ark.)  347. 

In  an  action  to  recover  purchase  price,  de- 
fendant, having  admitted  a  contract  to  pa.r 
and  pleaded  a  new  contract,  properly  took  th« 
burden  of  proof. — Middleton  v.  Ilentucky  Lum- 
ber Co.  (Ky.)  42.  (  (^(^rf\o 
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.'i:i  Tpon  the  buyer's  rejection  in  open  market  of 
wKjr-lanibs  which  the  evidence  shows  were  "top" 
'lambs,  'the  difference  between  the  price  at 
i.'t, j^-iivhich  they  were  sold  and  the  contract  price 
ts  the  measure  of  damages. — Sanders  v.  Bond 
:!,;      (Ky.)  636. 

^'-"iotu'.    Where,  in  an  action  to  recover  the  value  of 

Koods  and  money  delivered  and  charged  to  an 

eniployd  of  defendant,   which  plaintiff  claims 

"tj  of  rwere   in   fact  for  defendant,   and  so  charged 

merely  for  his  convenience,  a  verdict  which  in- 

tetstt;  eludes  items  which  were  clearly  shown  to  be 

:'-W--for    such    employe's   own    use    should    be    set 

-tU  s!  ;■  aside.— Shaw  v.  Gilmer  (Tex.  Clv.App.)  679. 

£  s^  :  I  7.     Remedies  of  bnyer. 
:'---: :      In  action  for  purchase  price  of  engine,  tes- 
:'  li:  timony  that  agent,  on  making  test,  stated  that 
i^i",     it  would  not  be  a  fair  test,  held  admissible. — 
,„„,  Schuwirth  v.  Thumma  (Tex.   Civ.  App.)  691. 

~_".  Where  an  engine  sold  defendant  failed  to  de- 

:..vt:.  velop  the  agreed  capacity,  but  he  did  not  offer 

■",-'•  to  return  it,  the  measure  of  dama{[ee  was  the 

-"-  difference  between  the  contract  price  and  the 

■'•  market  value  at  the  time  of  sale. — Schuwirth 

,.,  T.  Thumma  (Tex.  Oiv.  App.)  691. 

SATISFACTION. 

.-    See  "Accord  and  Satisfaction":    "Compromise 
.  .   ..      and  Settlement";    "Payment. 

Of  judgment,  see  "Judgment,"  |  13. 

SCHOOL  LANDS. 

:^^    See  "Public  Lands,"  J  J  1,  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Leave  of  court  to  file  quo  warranto  against 
school  officer,  see  "Quo  Warranto,"  {  2. 

i   1.     PnbUo  aehoola. 

Where  a  county  treasurer  has  paid  out  the 
county  school  funds  as  apportioned  by  the  coun- 
ty superintendent,  and  on  his  warrants,  there 
is  no  liability  on  the  treasurer's  bond  to  a 
school  district  to  which  the  superintendent  er- 
roneously failed  to  make  an  apportioument. — 
Oge  T.  Froboese  (Tex.  Oiv.  App.)  686. 

13.    — —  OveatloB,  alteration,  existence, 
and  dlsaolntion  of  dlstolets. 

An  order  defining  the  boundary  of  a  school 
district,  describing  one  of  the  lines  as  begin- 
ning at  "P.'s,"  excludes  P.'s  land.— Hundley  v. 
Hingleton  (Ky.)  279. 

In  the  absence  of  an  averment  that  a  major- 
ity of  those  voting  at  a  school  election  did  not 
rote  against  the  tax,  the  vote  is  not  rendered 
void  by  the  failure  of  the  county  canvassing 
board  to  canvass  the  vote  and  certify  the  re- 
sult, as  that  may  yet  be  done. — Hundley  v. 
Singleton  (Ky.)  279. 

Slight  irregularities  will  not  vitiate  an  elec- 
tion to  take  the  sense  of  the  voters  of  a  school 
district  as  to  the  imposition  of  a  local  tax.— 
Hundley  v.  Singleton  (Ky.)  270. 

That  an  order  of  the  county  judge  establish- 
ing a  graded  comfnon  school  district,  and  order- 
ing a  vote  to  be  taken  on  the  question  of  a 
tax  to  establish  such  a  school,  embraced  in  the 
district  properly  situated  more  than  2^  miles 
from  the  proposed  school  house,  did  not  invali- 
date the  vote  taken.— Hundley  t.  Singleton  (Ky.) 
279. 

Under  Ky.  St.  8  4466,  authorizing  a  petition 
containing  a  description  of  the  boundary  of  a 
proposed  graded  common  school  district  to  l>e 
presented  to  the  county  judge,  and  providing 
that  the  district  may  be  established  "as  agreed 
on  by  the  county  judge  and  the  petitioners."  it 
Is  not  necessary  to  state  in  the  order  whicii 
••8.W.-77 


I  the  county  Judge  makes  that  such  an  a^ee- 
I  ment  was  made.— Hundley  v.  Singleton  ^y.) 
:  27!t. 

The  action  of  a  school  board  under  Rev.  St. 
1889,  {  8088,  in  dividing  the  district  into  wards 
and  providing  for  the  erection  of  a  school 
building  in  one  of  them,  does  not  deprive  voters 
of  the  other  ward  of  the  right  to  vote  and  be 
taxed  in  the  former.— Buruham  t.  Sogers  (Mo.) 
970. 

The  right  of  a  town  and  school  district  to  ex- 
ist and  act  as  such  corporations  cannot  be  col- 
laterally impeached  in  a  suit  to  enjoin  collec- 
tion of  school  taxes.— Bumham  v.  Sogers  (Mo.) 
970. 

f  3.    — —  OoTomment,  oAoers,  amd  MB' 
triot  meeting;s. 

Where  a  school  trustee  took  the  oath  of  of- 
fice before  the  county  superintendent,  the  fail- 
ure of  the  record  to  show  that  fact  does  not 
deprive  the  trustee  of  his  right  to  the  office. — 
Oraham  v.  Jackson  (Ky.)  1000. 

Neither  a  parol  resignation  by  a  school  trus- 
tee, nor  a  written  resignation  to  which  his 
name  was  signed  by  another,  was  valid.— Ora- 
ham V.  Jackson  <Kf.)  1000. 

The  fact  that  an  election  on  a  question  sub- 
mitted at  a  special  school  meeting  was  not 
conducted  as  required  by  Rev.  St.  1889,  { 
80U6,  does  not  invalidate  it.— Bumham  v.  Sog- 
ers (Mo.)  970. 

A  school  district  election  under  2  Sayles' 
Ann.  dv.  St.  art.  3953n,  held  valid,  though  no 
ofllcers  were  selected  by  the  electors  in  place 
of  those  appointed  to  hold  the  election. — Deaver 
V.  State  (Tex.  Civ.  App.)  266. 

Under  2  Sayles'  Ann.  Civ.  St  art  8968a. 
the  fact  that  the  officers  conducting  a  school 
election  were  not  sworn  does  not  render  the 
election  void.— Deaver  v.  State  (Tex.  CiT.  App.) 

256. 

Under  2  Sayles'  Ann.  Civ.  St  art  3963a, 
the  returns  of  a  school  election  are  properly 
made  to  a  county  judge,  who  is  ex-offlcio  coun- 
ty superintendent. — Deaver  t.  State  (Tex.  Civ. 
App.)  266. 

I  4.    —  Distriot    debt,    seenrlties,    an«l 
taxation. 

Under  Ky.  St  {  4464,  providing  for  the  es- 
tablishment of  graded  schools,  and  providing 
that  no  point  of  the  boundary  in  a  proposed 
graded  common  school  district  shall  be  more 
tiiau  2Vi  miles  from  the  site  of  the  proposed 
school  house,  that  part  of  a  farm  lying  out- 
side the  2^  mile  limit  is  not  subject  to  taxa- 
tion for  graded  school  purposes,  though  the 
dwelling  house  of  the  owner  is  within  the  limit. 
—Jackson  v.  Brewer  (Ky.)  396. 

Injunction  to  restrain  collection  of  •  school 
tax  is  not  the  remedy  of  a  taxpayer  for  any  im- 
proper conduct  of  a  school  board  in  the  per- 
formance of  their  duties  as  prescribed  by  law 
or  under  Rev.  St  1889,  i  8088.- Bumham  v. 
Rogers  (Mo.)  970. 

A  tu.  .«yer  who  has  not  tendered  or  offered 
to  P9y,'  the  valid  portion  of  a  school  tax  can- 
not enjoin  the  collection  of  an  increased  as- 
sessment claimed  to  have  not  been  levied  as 
prescribed  by  law.— Bumham  ▼.  Sogers  (Mo.) 
970. 

SEARCHES  AND  SEIZURES. 

Under  laws  relating  to  intoxicating  liqaoi%  Me 
"Intoxicating  Liquors,"  {  6. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  I  5. 
In  crituinat  prosecutions,  sea  ''Orii 

a  7-13. 
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SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
$  2. 

SEQUESTRATION. 

The  value  of  property  for  which  plaintiff  in 
sequestration  is  to  hare  judjiiuent  under  Rev. 
St.  art.  4876,  in  case  he  prevail,  held  to  mean 
the  value  at  the  time  of  trial. — Luedde  v. 
Hooper  (Tex.  Sup.)  55. 

SERVICES. 

See  "Master  and  Servant,"  {  1;  "Work  and 
Yiabor." 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

In  actiou  for  damafces  for  wrongful  tax  sale, 
aee  "Taxation,"  S  7. 

Set-off  of  depositor's  debt  to  bank  against  de- 
posit, see  "Banks  and  Banking,"  {  1. 

SETTLEMENT. 

See  "Accord  and  Satisfaction";    "Compromise 

and  Settlement";    "Payment" 
By  executor  or  adroiuistrator,  see  "Executors 

and  Administi-ators,"  $  9. 

SHERIFFS  AND  CONSTABLES. 

Compensation  of  sheriff  for  tax  coUectionB,  see 

"Taxation,"  |  5. 
Estoppel  of  sheriff  bjr  return  to  execution,  see 

"Execution,"  §  4. 

t  1.     Appointment,      av*Ufloatlon,      and 
tennxe. 

Where  there  was  no  showing  that  a  deputy 
sheriff,  who  refused  to  take  the  oath  of  office, 
exercised  the  duties  thereof  or  was  reputed  in 
the  community  to  be  a  deputy  sheriff,  he  was 
not  an  officer  de  facto.— Brown  v.  State  (Tex. 
Or.  App.)  547. 

I  8.     Oompenaatlom. 

Where  GO  tracts  of  land  were  joined  In  one 
proceeding  to  sell  for  special  assessments,  and 
60  copies  of  the  complaint  were  served  on  tlie 
owner,  the  sheriff  was  entitled  to  but  one  fee 
for  such  service.— Sewer  Dist.  No.  1  of  Ft. 
Smith  V.  School  Dist  of  Ft.  Smith  (Ark.)  152. 

Under  Ky.  St.  §  414G,  no  person  except  the 
sheriff  or  the  county  attorney  can  file  excep- 
tions to  a  sheriff's  report  of  settlement,  and 
the  remedy  of  any  other  person  is  a  suit  in 
eqnity  to  surcharge  the  settlement. — Little  t. 
Strow  (Ky.)  282. 

i  S.     Power*.  diitl«a.  and  Ilabilitie*. 

A  sheriff,  releasing  attached  property  under 
a  bond  not  in  comiiliance  with  Sand.  &  H. 
Dig.  §1  406,  407,  held  liable  therefor.— Fitzhugh 
V.  Hackiey  (Ark.)  146. 

Where  the  defendant  in  an  execution  had  snf- 
ficient  property  to  satisfy  the  execution  when 
the  writ  was  placed  in  the  hands  of  the  sheriff, 
and  he  failed  to  return  the  execution  until 
after  return  day  and  until  the  defendant  had 
died  insolvent,  he  is  liable  on  his  bond. — Com- 
monwealth T.  Begley  (Ky.)  754. 

An  oOkser,  having  in  his  hands  an  order  for 
the  sale  of  specific  property,  held  not  entitled 
to  effect  a  forcible  entry  into  the  dwelling  of 
the  defendant  for  the  purpose  of  peizing  it. — 
Hillman  v.  Edwards  (Tex.  Civ.  App.)  7& 


An  officer,  in  order  to  execnte  dvll  process, 
cannot  climb  through  an  open  window  of  th« 
defendant's   dwelling,    if   that   is   an   nBOsnii] 

glace    Of   entry.— UiUrnan    v.    Edwards    (Tex. 
St.  App.)  788. 

An  Officer  who.  in  executing  civil  process, 
has  effected  a  lawful  entry  into  a  dweUin^  house 
and  acquired  a  right  to  use  force  in  making  a 
levy,  but  who  voluntarily  leaves.  It  not  enti- 
tled to  re-enter  by  force. — Hillman  t.  Eidwards 
(Tex.  Civ.  App.)  78a 

i  4.    UabUltlea  on  ofKeial  bonds. 

There  being  notliing  in  the  order  of  the 
county  court  appointing  a  deputy  sheriff,  or  in 
his  bond,  which  limited  his  service  to  any  pai^ 
ticular  district,  the  bond  covers  all  coUectioDS 
made  by  him  as  deputy  sheriff  for  his  cntiie 
term.— Bates  v.  Smith  (£y.)  714. 


SHIPPING. 


Sec  "Ferries." 


SLAVES. 

Marriage  of  slaves,  see  "Marriageu" 

Will  held  to  be  sufficient  to  confer  freedom 
upon  slaves  upon  the  death  of  testator's  wid- 
ow.—Millet-  T,  Wilson's  Adm'r  (Ky.)  '753. 

SLEEPING  CARS. 

See  "Carriere,"  {{  4r-7. 

SMALLPOX. 

Idabillty  for  allowing  delirious  smallpox  pa- 
tient to  go  at  large,  see  "Torta." 

SPECIAL  LAWS. 

See  "Statutes,"  {  2. 

SPECIFIC  LEGACIES. 

See  "Wills,"  S  7. 

SPECIFIC  PERFORMANCE 

Of   contract   between    corporation   and    stock- 
holder, see  "Corporations,"  §  3. 

i  1.     Procsedlnes  and  relief. 

In  an  action  for  the  specific  performance 
of  a  contract  by  a  married  woman  to  make  » 
will,  where  the  petition  does  not  allege  that 
the  contract  was  made  so  as  to  be  binding  on 
such  married  woman,  a  demurrer  will  be  sus- 
tained.—West  T.  Clark  (Tex.  Civ.  App.)  215. 

SPIRITUOiJS  LIQUORS. 

See  "Intoxicating  Liquors." 

STATEMENT. 

By   witness   inconsistent    with   testimony,   see 

"Witnesses,"  §  4. 
Of   case  or  facts  for  purpose  of  review,  see 

"Appeal  and  Error,"  S§  11,  12. 
Of  plaintiff's   claim,  see   "Pleading,"  (  2. 

STATES. 

Attorney  general,  see  "Attorney  General." 

Courts,  see  "Courts." 

Legislative  power  over  municipal  corporation. 

see  "Municipal  Corporations,"  i  2. 
Public  lands,  see  "Public  Lands,'*  {  2. 
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STATUTES. 

Validity  of  reti-oBpeotlre  or  ex  post  facto  laws, 
see  "Constitutional  Laxr,"  I  2. 

PrvotgUmt  relceUng  to  particular  sulbjecta. 

See  "Banks  and  Banking,"  {  1:  "Carriers," 
}  3;  "Counties,"  §  5;  "Courts,"  $  3;  "Death." 
S  2;  "District  and  Prosecuting  Attorneys"; 
"Ejectment,"  8  4;  "Executors  and  Adminia- 
trators,"  §  0;  "Fences";  "Gaming,"  $§  1.  3; 
"Garnishment,"  i  4;  "Intoxicating  Liquors"; 
"Judges,"  5  1:  "Judgment,"  j|  2,  3,  5; 
"Jury,"  {  2;  "Justices  of  the  Peace,"  {  3: 
"T^imitation  of  Actions,"  §  1;    "Master  and 


"Eailroada,"  §§  3-9;  "Sunday";  "Taxation,'' 
S§  1,  5,  6;    "Telegraphs  and  Telephones,"  ( 
1;    "Towns,"  J  1. 
Statute  of  frauds,  see  "Frauds,  Statute  of." 

f   1.    Emaetxnent,  rsqnlsltea,  and  TAlidity 
in  seneral. 

Acts  1880,  p.  11,  §  1,  proTiding  for  the  search 
aad  seiaure  of  intoxicating  liquors  in  prohibited 
districts,  and  for  their  destruction  after  the 
cmier  has  had  a  day  in  court,  is  constitutional 
as  to  the  part  authorizing  the  seizure  and  de- 
struction.— Ferguson   ▼.  Josey  (Ark.)  345. 

I  S.     Oeneral  and  speolal  or  looal  laws. 

The  provision  of  the  charter  of  cities  of  the 
firtt   class   requiring   the   payment  of   interest 


on  taxes  past  due  licld  not  Toid  as  special  legis- 
lation.—Walston  T.  City  of  Lonisrille  (Ky.)  SS5. 

i   3.     Amendment,  revision,  and  oodifiea- 
tlon. 

Sayles'  Ann.  Civ.  St.  art.  2369,  relating  to 
aerrice  of  notice  in  sales  under  trust  deeds, 
held  not  re-enacted  by  the  adoption  of  the  Re- 
Tlsed  Statutes,  but  continued  m  force.— Swain 
V.  Mitchell  (Tex.  Oit.  Aw.)  61. 

Acts  1889,  p.  143,  relating  to  notice  to  be  giv- 
en on  foreclosure  of  trust  deed,  held  not  re- 
enacted  by  the  adoption  of  the  Revised  Stat- 
utes, and  no  service  on  the  maker  of  a  mort- 
fage  is  necessary  in  foreclosing  a  trust  deed. — 
'ischer  v.  Simon  (Tex.  Civ.  App.)  882. 

i   4.    Repeal,  soapention,  expiration,  and 
reviTal. 

Act  March  4,  1867.  relating  to  street  assess- 
ments, was  repealed,  at  least  after  six  years 
from  the  adoption  of  the  constitution,  by  Const. 
{  156,  providing  for  the  classification  of  cities 
and  their  government  by  general  laws,  as  one 
county  was  excited  from  the  act.— Henninc 
V.  Stengel  (Ky.)  41;  Ffshback  v.  Mehler,  Id.; 
(Jlark  v.  Bltzer,  Id. 

i  6.    Conatmctlon  and  operation. 

A  penal  statute  ought  to  be  strictly  con- 
Btrued.— Commonwealth  t.  Ltonisrille  &  N.  R. 
Co.  (Ky.)  753. 

The  word  "now,"  in  Laws  1886.  p.  143,  as 
carried  forward  In  Rev.  St  art.  23®,  held.  In 
view  of  Rev.  St.  "Final  Title,"  art.  19,  not  to 
refer  to  article  2366.— Marston  v.  Yaites  (Tex. 
Civ.  App.)  867. 


imiTXa>  STATES. 

CONSTITUTION. 

Amend.  14  163 

STATUTES  AT  LARGE. 

1898,  July  1,  cb.  641,  30 
Stat  545 260 

1898,  Julyl,  ch.  541,  $  67f. 
80  Stat  666 138 

ARKANSAS. 

<X>N8TITUTI0N  1874. 

Art  »,  i  7 IM 

Art.  19,  §  27 652 

MANSFIELD'S  DIGEST. 
I  8233 144 

SANDELS  ft  HILL'S 
DIGEST. 

Ch.  18 924 

406,  407. 146 

489  924 

493 918 

1027.  Amended  by  Laws 
1809,  p.  Ill,  S§  1,  2....  107 

l§  1115,  1293 916 

i   2816,  snbd.  4 92G 

f  2858 432 

M  3714,  3718. 202 

i  44.38 434 

i   4795 200 

Is  5051,  5058 945 

I  .51.32 922 

I  5321 051,  652 

116010,6011.  Amended  by 
Lews  1895,  pp.  106,  107  144 

LAWS. 

1881,  p.  68,  88  1,2 016 

1881.  p.  154 442 


STATUTES  CONSTRUED. 

1883,  p.  176 200 

1883,  p.  801,12 144 

1885,  p.  225 200 

1887,  p.  175 147 

1889,  p.  74 147 

1891,  p.  72 1058 

1895,  pp.  106,  107 144 

1899,  p.  11,  81 345 

1890,  p.  45 195 

1890,  p.  Ill,  §8  1,2 197 

KEimroKT. 

CONSTITUTION. 

Art.  4,  88  1,  37 408 

8  12 505 

168 29 
156 41 
170 82 
198 1016 
241 1044 

CIVIL  CODE  OP  PRAO- 
TIOB. 

8  12 10 

I  28 604 

8§  36,  88,  62 370 

8  58,  subaec.   6 414 

I  67 1047 

I  97,  subsea  3, 515 

I  134  16 

§8  214,  232. 604 

S  489 370 

i  482 370 

1  49S 763 

is  518,  620. 734 

§  574 370 

I  006 35,  417 

8  082 604 

S  G94  1019 

8  737 1031 

§  747 410 


CRIMINAL  CODE  OF 
PRACTICE. 

11  505 

.  113  508 

8  238 505 

8  336 387 

GENERAL  STATUTES. 
Page  837 980 

REVISED  STATUTES. 
Ob.  46,  art.  2,8  8 7S6 

STATUTES  1889. 

Ch.  80,  arts.  3,  4 780 

8  6 ...4.  89S,  1044 

8  10  1044 

8320-322 287 


472 

495 
772a 


628 
.  763 
.  753 
.  734 
8 
.  505 
.  810 
.  29 
.1023 


1016 

1141 

1338 

1306 

8  1707 

88  1758,  1750 420 

§  1820 500 

88  18,33-1851 400 

18  1956,  185& 87 

i    1878 505 

2132 745 

2133 KU36 

21.38 641 

2142  .,.., 1043 

aKB mi 

2467  824 

8  2515 747 

8  2r.24  385 

88  2.~>2g,  2630,  2532 7.30 

I  25.-)8 1010,  1034 

8  2o70 817 
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H  2620,  2682. 3 

2829 41 

2885 734 

S704,  subsec  4 999 

3713 636 

3728 2 

37.55 728 

3883  819 

3915 1016 

4104 536 

414<5 282 

4184 32 

S  4203 723 

1  4224 818 

I  4297  281 

li  4468,  4404 396 

!4466 279 
4644 723 
4846 102S 

STANTON'S   REVISED 
STATUTES  1880. 

Volume  2. 
Pai»  648   1064 

LAWS. 

1857-58,  p.  11 1064 

1867,  p.  64 41 

l§I?'J?-87 990 

1881-^  p.  569.   Amended 
by  Laws  1886,  p.  867..  526 

1886-86,  p.  17..... 818 

1886-86,  p.  494 1020 

1885-86,  p.  667 626 

1885-86,  p.  1323 408 

1892,  p.  ^7 626 

1894,  p.  176. 760,  1006 

MISSOURI. 

CONSTITUTION. 

Amend,  art  6,  {  6 960 

Art  2,  I  14 940 

Art  2,  1  15 260 

Art  2,  I  20 163 

.\rt  2,  f  23 540 

Art  2,  §  30 163 

Art  14,  S  6 1062 

REVISED  STATUTES  1889. 

i  637 941 

I  1825 loop 

i  2246.  Amended  by  Laws 

1891,  p.  70 350 

7160 1083 

1  7553,  7564 957,  958 

i  7605,  7624,  7627,  7653.  953 

!  7683,  7703 957,  958 

7982,  7986,  7987,  8088, 
8096  9T0 

REVISED  STATUTES  1899. 

Art  2,  H  3795,  3799,  3801  938 

8  27  , ,         350 

If  239,"'240.'.".'.".','.V.'.273,  274 

U   278,  283-285. 1079 

I  388,  8ubd.  4. 260,  261 

I  544  160 

If  094.  e9a 167 

fi  2001-2008 538 

2206 540 

2522 534 

2620 9G1 

34.30 2G0 

3452 261 

3022 932 

3(i23 932,  941 

5  3710  260 

f  4457 361 

I  4«52 1066 

I  4951  944 

I  5537.  Repealed  by  Laws 

1901,  p.  60.  , 979 

H  6641.  6663,  5664,  6686.  979 


t  7201   430 

is  9079,  9080. 355 

CITY   CHARTER. 
Kansas  City,  art  4^  1 14.  .1062 

LAWS. 

1871-72,  pp.  66,  67 361 

1891,  p.  70 860 

1891,  p.  170 260,  261 

1901,  pp.  60,  01,  74 979 

1901,  p.  107 169 


TEXAS. 

CONSTITUTION. 


Art  1, 
Art  3, 
Art.  5, 
Art  5, 
Art  5, 


17. 
55. 
3.. 
11. 
21. 


824 

332 

6C4; 

845  I 

45 


Art  7,  §  6 294 

Art  10,  S  2 45 

BATTS'  ANNOTATED 
CIVIL  STATUTES. 

Art  661   486 

Art  4218L 116 

Art  4665  122 

CODE  OF  CRIMINAL  PRO- 
CEDURE 1896. 

Arts.  107-112  671 

Art  470 779 

Art  471   777! 

Art  606 846 

Art  723  667 

Art    723.      Amended    by 

Laws  1897,  p.  17 1101 

Art  823  847 

Art  888 548 

Art  887 646,  655,  559 

PENAL  CODE  1895. 

Art  198 1102,1103 

Art  290  328 

Art  388 554,  585. 

781,  1102,  1103 

Art  391  782 

Art  599 559 

Art  G76   783 

Art  677   671 

Arts.  794,  797 838 

Art  884  462 

REVISED  STATUTES  1895. 


Page  322,  art  1537, 

Bttbds. 
822 

Ch.'2,  tit  2i 

325 

Art  308  

766 

Art  558  

229 

Art  701   

74 

Arts.  745,  748 

786 

Art  790  

237 

Art  845  

332 

Art  946  

864 

Art  1014   

576 

Art  1018  

869 

Art  1177  

Art  1194  

Arte.  1295,  1296. . . 

806 

.341,  1121 
64 

Arts.  1332,  1333... 

486 

Art  1375  

910 

Arts.  1379-1382  .. . 

213 

Art  1389   

Art  1400  

809 

213 

Art  1417   

676 

Arts.  1428-1438  ... 

04 

Alt  1454    

676 

Art  1535   

SS2 

Arts.  1052,  1666... 

863 

Art  1869  

871 

Arts.  2255.  2266,  2268...  644 

Art  2268 583 

Art  2302  252 

Art  2328  C79 

Art  2366   807 

Art  2369.  .447,  867,  882,  883 

Arts.  2453,  2*J4, 583 

Art  2547  W 

Art  3017 135 

Art  8025 477 

Art  8027  Jm 

Art  3106 1.32 

Art  8141 254 

Art  8145 771 

Arts.  3294,  3312. 203 

Arts.  3934,  3935d. 688 

Art  4218f 81.  243 

Arts.  42181,  4218] 81 

Art  4635  833 

Art  4564 1095 

Arts.  4577,  4579. 45 

Art  4876 55 

Art  4897  61 

Arts.  5043c,  5043k 833 

Art  50eOg 764 

Art  5278 248 

Art  5334 -.  800 

"Final  Title,"  1 19 867 

SATLES'  ANNOTATED 

CIVIL  STATUTES 

1897. 

Art  82 572 

Arts.  220,  222. 118 

Art  245  311 

Art  930 688 

Art  1194 832 

Arts.  1214,  1402. 466 

Art  2369 61 

Arts.  2495c  24«Sf,  24%f, 

2495k   .77?.     48 

Art  39!>3a 2Mi 

Art  4218k 206 

Art  4505 122 

WHITE'S   ANNOTATED 
CODE  OF  CRIMIN- 
AL PROCB- 
DURE. 

Art  446 801 

Art  458,  {  11 T7« 

Arts.  524a,  530,  337 804 

Arts.  661,  662 771 

CITY  CHARTERS. 

Beaumont  Laws  1899,  p. 
.159,  «  33,  71,  86 299 

Dallas.  Laws  1899,  pp. 
117,  121,  IS  118.  134, 
135  835 

LAWS. 

1879,  ch.  28.    Amended  br 

Laws  1881,  ch.   105 4»t 

1881,  cb.  105,  S  6  et  seq . . .  484 

1889,  p.  143 447,  867,  882 

1S95.  Act  adoptinK  Revis- 
ed Statutes  of  189S 61 

1897,  p.  8,  St  10,  12 48 

1897,  p.  15 486 

1897,  p.  17 1101 

1897,  p.  51 298,  564,  565 

1897,  p.  54 874 

1897,  p.  59,  sse.7 a04 

1899,  pp.  117,  m,  SS  118. 
134,  135.  Dallas  City 
Charter    835 

1890,  p.  159,  SS  33,  71,  86. 
Beaumont  Cfity  Chartw  064 

1899,  p.  170 064 

1809,  ch.  128 673 

1901,   p.   267 565 

1901,  p.   292,. .....1134 
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STAY. 

Pendlns  appeal  or  writ  of  error, 
and  Error,"  |  10. 

STOCKHOLDERS. 

Of  c<Mi)OTation8,  see  "Corporations," 

STOLEN  GOODS. 

Bee  "ReceiTing  Stolen  Goods." 

STREET  RAILROADS. 

Mnnidpal    taxation    of    street    railroads.    Me 

"Mnmcipai  Corporations^"  t  8. 
Talcing  property  for  public  use,  see  "Eminent 

Domain,"  {  1. 

I  1.     Reculatloii  and  operation. 

As  the  general  charge  of  negligence  cansing 
the  iujur;  was  alleged,  it  was  not  necessary  to 
repeat  it  iu  an  amended  petition  charging  the 
failure  to  give  proper  signals  of  the  approach 
of  the  street  car  which  struck  plaintifrs  intes- 
tate.—LoniBvllie  Ry.  Co.  y.  Will's  Adm'x  (Ky.) 
028. 

While  the  motorman  was  not  required  to  stop 
his  car  until,  from  the  circumstances,  he  had 
reason  to  believe  that  plaintiff's  intestate  would 
be  in  danger  unless  it  was  stopped,  an  instruc- 
tion asked  by  defendant  on  that  subject  was 
properly  refused,  as  it  was  not  in  proper  form. 
— Louisrille  Ry.  Co.  t.  Will's  Adm'x  (Ky.)  628. 


STREETS. 


Bee   "Highways'*; 
i  7. 


"Municipal   Corporations," 


STRIKES. 

Duty  of  master  tn  protect  servant  from  strik- 
ers, aoe  "Master  and  Servant,"  |  2. 

SUBLETTING. 

Set  'landlord  and  Tenant,"  I  2. 

SUBROGATION. 

Of  purchaser  at  void  tax  sale  to  rights  of  state, 
see  "Taxation,"  {  7. 

Secretary  of  building  association  held  entitled 
to  bi»  subrogated  to  the  association's  rights  un- 
der the  mortgage.— Murrell  v.  Henry  (Ark.) 
047. 

Where  a  father  mortgaged  land  owned  joint- 
ly with  his  children  for  his  own  debt,  and  there- 
after the  children  ansnmed  the  delit,  they  were 
entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee.- P^.  Jefferson  Imp.  Co.  v.  Dupoys- 
ter  (Ky.)  101«. 

A  purchaser  of  property  under  a  trustee's 
sale  is  not  subroRatod  to  the  rights  of  o  prior 
mortgagee,  thus  cutting  off  the  vendor's  lien 
of  his  grantor  under  a  contract  for  the  sale  of 
the  property,  where  the  jury  finds  that  con- 
tract for  such  sale  constituted  the  considera- 
tion of  the  trustee's  sale. — Scott  v.  Farmers' 
&  Merchanto'  Nat.  Bank  (Tex.  Civ.  App.) 
485. 

SUICIDE 

Am  defense  to  action  on  insurance  policy,  see 
"Insurance,"  8  4. 


SUIT. 


SUNDAY. 

Under  Fen.  Code,  art.  188,  imposing  a  fine 
on  any  person  who  shall  be  engaged  in  any 
species  of  gamine  for  money  within  the  limits 
',  of  any  city  on  Sunday,  the  gaming  with  dice, 
I  thereafter  prohibited' by  article  388,  as  soon  as 
so  prohibited,  became  subject  to  tlie  penalty 
imposed  by  article  198.— Borders  v.  State  (Tex. 
Cr.  App.)  1102. 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  {  10. 

SUPREME  COURTS. 

See  "Courts,"  |  6. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURFACE  WATERS. 

Sec  "Waters  and  Water  Oonrsea,"  i  L 

SURVIVAL. 

Of  cause  of  action,  see  "Abatement  and  Re- 
vival," i  1. 

SURVIVORSHIP. 

Evidence,  see  "Death,"  |  1. 

TAXATION. 

Mani^amuF  to  compel  repayment  of  taxes,  see 
"Mandamus,"   §  1. 

Local  vrtpeoUU  taoem. 

See  "Highways,"  {  2;  "Municipal  Corpora- 
tions," S  8;  "Schools  and  School  Districts," 
i  4. 

Assessments  foi  municipal  improvements,  see 
"Municipal  Corporations,"  i  5. 

I   1.    Zdablllty  of  persona  and  property. 

A  church  parsonage,  which  is  not  occupied 
by  the  minister,  but  is  rented  to  another,  is 
not  exempt  from  taxation,  though  it  be  erected 
on  the  church  lot,  and  though  the  rent  be  paid 
to  the  minister. — Broadway  Christian  Church 
V.  Commonwealth  (Ky.)  32:  Trustees  of  Broad- 
way Christian  Church  v.  Gross,  Id. 

Act  April  17,  1882,  creating  a  court  house 
district  In  Campbell  county  and  exempting 
property  in  that  district  from  taxation  for  cer- 
tain county  purposes,  and  the  amendment  of 
1886  thereto,  are  inconsistent  with  the  present 
constitution,  forbidding  exemptions  from  tax- 
ation and  requiring  uniformity  of  taxation,  and 
were  therefore  repealed,  either  by  that  instru- 
ment at  once  upon  its  adoption,  or  by  the  gen- 
eral revenue  law  of  November  11,  1892. — 
Campbell  County  v.  Newport  tt  C.  Bridge  Co. 
(Ivy.)  52«;  Same  v.  I/)uisvill«  ft  N.  R.  Co.,  Id.; 
Same  v.  Maysviile  &  B.  S.  R.  Co.,  Id. 

A  certain  situs  of  personal  property  for  pur- 
pose of  taxation  htid  established  by  the  evi- 
dence.—State  ex  reL  Dowell  v.  Renshaw  (Mo.) 
9r)3. 

I   2.     Placs  of  taxation. 

A  finding  as  to  residpnce  for  purpose  of  per- 
sonal tax  Aeld  sustained  by  evidence.— State  ex 
rel.  Dowell  v.  Renshaw  (Mo.)  953. 

I  3.    Jmtj  and  aaooasment. 

The  presumption    is    that    ail    land    whidi 


See  "Action." 


should  nave  been  assesspd  as  one  tract  was 
•saeued.— Teamans  v.  Lepp  (Mo.)  967. 
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Where   several   tracts  of   land   are  properly  i 
aaaeased  separately,  the  sale  of  all  in  bulk  for 
tlM  total  of  all  the  taxes  is  invalid,  being  in 
contravention  of  Rev.  St.  1889,  g  7703,  char- , 
ging  each  tract  with  its  own  taxes.— Yeamans  , 
V.  Lepp  (Mo.)  857.  ' 

The  term  "tract"  or  "lot,"  in  tax  laws,  do- 1 
fined.— Teamans  v,  L^p  (Mo.)  957. 

i  4.  Payment  and  refunding  or  reeoT*- 
ery  of  tax  paid. 

Taxes  voluntarily  paid  cannot  be  recovered,  > 
on  the  ground  that  uiey  were  not  due,  where  { 
pa.vment,  if  they  had  been  due,  could  not  have  { 
been  enforced,  except  by  suit — German  Security 
Bank  v.  Coulter  (Ky.)  425 ;  Louisville  City  Nat 
Bank  v.  Same  (Ky.)  427.  | 

I  5.  Oolleetloa  and  enforcement 
acalnat  persons  or  personal  prop- 
erty. 

Under  Ky.  St.  |  4184,  authorizing  the  sher- 
iff to  institute  a  garnishment  proceeding  for 
the  collection  of  tai^es  if  he  "believes  he  can- 
not otherwise  collect  the  tax,"  it  will  be  pre- 
sumed in  sui^port  of  such  a  proceeding  that  the 
sheriff  did  so  believe,  where  the  taxes  were 
past  due  and  the  tax^iayer  was  denying  lia- 
bility.— ^Broadway  Christian  Church  v.  Com- 
monwealth (Ky.)  32;  Trustees  of  Broadway 
Christian  Church  v.  Gross,  Id. 

As  all  taxes  levied  by  a  county  must  be  tak- 
en in  the  aggregate  in  estimating  the  commis- 
sion due  the  sheriff,  he  is  entitled  to  a  com- 
mission of  10  per  cent,  on  the  first  $5,000  of 
the  gross  count}'  taxes  collected  by  him,  includ- 
ing a  tax  levied  by  the  county  court  to  pay  a 
subscription  of  a  district  in  the  county  m  aid 
of  a  railroad.— Little  v.  Strow  (Ky.)  282. 

Under  Ky.  St  (  4104,  a  collector  of  delin- 
quent taxes  appointed  by  the  fiscal  court,  with 
power  to  receive  and  receipt  for  such  taxes 
in  the  name  of  the  county,  was  authorized  to 
sue  in  the  name  of  the  commonwealth,  for  the 
use  of  the  comity,  to  recover  delinquent  taxes 
due  from  a  railroad  company  or  railroad  bridge 
company.— Campbell  County  v.  Newport  &  C.  ' 
Bridge  Co.  (Ky.)  526;   Same  v.  Louisville  &  N.  I 
R.  Co.,  Id.;  Same  v.  MaysviUe  &  B.  S.  R.  Co.,  i 
Id.  I 

A  statute  authorizing  an  action  to  recover 
taxes  "from  any  railroad  company"  applies  to 
taxes  due  from  a  railroad  bridge  company.— 
Campbell  CJounty  v.  Newport  &  C.  Bridge  Co. 
(Ky.)  626;  Same  v.  Louisville  &  N.  R.  Co.,  Id.; 
Same  r.  Maysville  &  B.  S.  R.  Co.,  Td. 

In  an  action  by  a  city  to  recover  taxes,  the 
burden  held  to  be  upon  plaintiff  to  show  that 
the  tax  bills  were  made  out  and  signed  by  the 
assessor. — City  of  Louisville  v.  Kimbe!  (Ky.) 
608. 


A  sheriff's  cause  of  action  on  a  parol  undw- 
taking  by  his  deputy  to  account  for  taxes  col- 
lected was  barred  after  the  lapse  of  five  years 
from  the  time  the  deputy  left  his  service. — 
Housmau's  Adm'r  v.  Loug  (Ky.)  821. 

A  sheriff  was  bound  to  pay  over  to  the  conn- 
ty  treasurer  the  unexpended  amount  of  a  road 
tax  in  his  hands  upon  an  order  by  the  fiscal 
court  requiring  him  to  do  so.— Pulaski  County 
V.  Elrod  (Ky.)  1017. 

Personal  taxes  may  be  sued  on  after  the  date 
Rev.  St.  IH'^9,  {  7606,  makes  them  delinquent 
—State  ex  rel.  Dowell  v.  Reushaw  (Mo.)  963. 

Allegation  In  petition  to  recover  personal 
taxes  that  the  collector  called  on  defendant  at 
his  place  of  business  in  A.  connty  and  served 
him  with  an  assessment  blank  is,  after  verdict, 
in  absence  of  special  demurrer,  a  good  allega- 
tion of  defendant's  residence  in  the  county. — 
State  ex  rel.  Dowell  v.  Renshaw  (Mo.)  953. 

Objection  that  petition  to  recover  personal 
tax  did  not  allege  defendant's  residence  hcU 


waived;  there  being  no  demorrer,  and  motion 
in  arrest  of  judgment  for  insuffldency  of  the 
petition  being  made  on  another  groond.— ^tate 
ex  rel.  Dowell  v.  Renshaw  (Mo.)  963» 

i  0«     Sale    of   land    for   nonpayment    of 

tax. 
Under  Act  1881,  p.  63.  §8  1,  2,  and  Sand.  & 
H.  Dig.  i%  1115,  1293,  entry  of  warning  order 
in  proceedings  to  enforce  overdue  taxes  in  rec- 
ord of  law  proceedings  held  not  to  give  circuit 
court  jurisdiction  to  enter  decree  of  sale,  so  that 
a  sale  was  void.— Pope  v.  Campbell  (ArlO  919. 

In  an  action  by  a  city  to  recover  taxes,  the 
burden  of  proof  was  on  plaintiff  to  show  that 
the  tax  bills  were  properly  authenticated:  that 
fact  being  denied  oy  the  answer. — Reccios  v. 
City  of  Louisville  (Ky.)  410. 

A  sale  of  laud  for  taxes  without  sobdlviaiaa 
required  by  Rev.  St.  1889,  S  7683.  may  be  set 
aside  on  a  direct  proceeding  against  the  pur- 
chaser.— Yeamans  v.  Lepp  (Mo.)  967. 

{    7.    Tax  titles. 

A  legal  tender  ield  not  a  necessary  condition 
for  maintenance  of  suit  against  purchaser  at 
tax  sale  to  set  aside  the  deed.— Yeamans  t. 
Lepp  (Mo.)  967. 

Where  the  property  of  a  taxpayer  is  ac- 
quired by  a  city  under  invalid  tax  proceedings, 
and  sold  to  a  third  person,  the  city,  in  an  ac- 
tion for  damages,  cannot  ofTset  the  rental  valae 
for  the  time  the  property  owner  remained  ia 
possession  after  the  suit. — C^ty  of  Houston  v. 
Walsh  (Tex.  Civ.  App.)  106. 

Where  the  property  of  a  taxpayM'  is  ac- 
quired by  a  city  under  invalid  proceedings  and 
sold  to  a  third  person,  the  taxpayer  is  entitled 
to  interest  on  the  value  of  the  property  from 
the  date  of  its  sale  by  the  city.— City  of  Hous- 
ton V.  Walsh  (Tex.  Civ.  App.)  1()6. 

Where  a  city  acoulres  property  for  taxes  un- 
der invalid  proceedings,  subsequently  set  aside 
after  the  property  has  been  sold  to  an  innocent 
purchaser,  the  taxpayer  may  recover  the  value 
of  tlie  property  from  the  city. — City  of  Hous- 
ton V.  Walsh  (Tex.  Civ.  App.)  106. 

A  judgment  setting  aside  certain  judgments 
foreclosing  a  tax  lien,  etc.,  is  conclusive,  and 
the  question  whether  they  are  properly  set 
aside  cannot  be  considered  in  an  action  by  the 
taxpayer  for  damages  resulting  from  the  sale 
of  his  property. — City  of  Houston  v.  Walsh 
(Tex.  Civ.  App.)  lOG. 

The  purchaser  of  real  estate  under  a  void 
tax  sale,  on  the  recovery  of  the  land  in  tres- 
pass to  try  title  brought  by  the  owner  thereof, 
who  was  not  the  person  to  whom  the  land 
wa>i  taxed,  will  not  be  subrogated  to  the  rights 
of  the  state  for  taxes  paid,  or  entitled  to  bs 
reimliursed  from  the  owner. — Mnmme  v.  Mc- 
Closkoy  (Tex.  Civ.  App.)  853. 

Judgment  foreclosing  a  supposed  tax  lien  and 
deed  to  the  purchaser  and  writ  of  possession 
held  inadmissible  in  trespass  to  try  title  brought 
against  the  purchaser  by  the  owner  of  the 
land,  who  was  not  the  person  against  whom  it 
was  taxed.— Mumme  v.  McGloskey  (Tex.  CSt. 
App.)  863. 

TAXATION  OF  COSTS. 

See  "Costs,"  {  4. 

TELEGRAPHS  AND  TELEPHONES. 

Telephone  companies  as  employers,  see  "Mas- 
ter and  Servant,"  {8  7,  8. 


I   1. 


construeU— ,    amd 


Establishment, 
maintenance. 

Rev.  St.  art.  701,  relating  to  power  of  tele- 

fthone  companies,  held  inapplicable  to  a  brandi 
ine  to  connect  a  mill  owu^d^^a  private  per- 
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son  to  the  main  1!b«  of  a  tele^one  corporation. 
— American  Telegraph  &  Telephone  Co.  t. 
Kersh   (Tex.  Olv.  App.)  74. 

i   2.     Ragulation  sad  operation. 

Where  a  teleKraph  company  under  its  rules 
<Ud  not  deliyer  messages  received  after  7  p.  m. 
nntU  the  next  morning,  it  owed  no  duty,  where 
a  message  was  received  exactly  at  7  p.  m.,  to 
deliver  it  that  night. — DaTls  T.  Western  Union 
Tel.  Co.  (Ky.)  17. 

A  telegraph  company  has  the  right  to  estab- 
lish reasonable  hours  during  which  its  of9ce 
shall  be  kept  open. — Davis  v.  Western  Union 
Tel.  Co.  (Ky.)  17. 

In  an  action  against  a  telephone  company  for 
pei-sonal  injuries,  where  there  was  no  evidence 
that  defendant  had  leaped  the  telephone  line 
causing  the  injury  to  a  third  person,  held  prop- 
er to  refuse  an  instruction  on  the  theory  of 
such  leasing.  —  American  Telegraph  &  Tele- 
phone Co.  T.  Kersh  (Tex.  Civ.  App.)  74. 

In  an  action  against  a  telephone  company 
by  a  railway  employe  for  personal  injuries  by 
being  struck  by  a  telephone  wire  snspended 
across  the  railway  track,  evidence  held  to  war- 
rant a  finding  that  defendant  was  the  owner 
of  the  telephone  line.— American  Telegraph  & 
Telephone  Co.  v.  Kersh  (Tex.  Civ.  App.)  74. 

Negligence  in  not  having  plaintiff's  telegram 
delivered  to  the  proprietor  of  the  hotel  at 
which  he  boarded,  who  was  his  agent  to  re- 
ceive messages,  held  to  be  that  of  such  agent, 
and  not  of  the  telegraph  company.— Western 
Union  Tel.  Co.  v.  Kedinger  (Tex.  Civ.  App.) 
485. 

A  telegraph  operator  in  New  Orleans  held 
not  presumed  In  law  to  know  the  Sunday 
hours  of  the  company  at  a  town  in  Texas. — 
Western  Union  Tel.  Co,  v.  McConnlco  (Tex. 
Civ.  App.)  592. 

Evidence  as  to  rules  of  telegraph  company 
with  respect  to  closing  its  office  on  certain 
hours  on  Sunday  reviewed. — Western  Union 
Tel.  Co.  T.  McConnico  (Tex.  Civ.  App.)  592. 

In  determining  whether  a  telegraph  company 
was  negligent  in  delivering  a  message  re- 
eetred  during  closed  hours  on  Sunday,  the  time 
consumed  after  the  office  was  opened  in  copy- 
ing, numbering,  enveloping,  and  addressing 
the  message  was  properly  computed. — Western 
Union  Tel.  Co.  t.  McConnico  (Tex.  Civ.  App.) 
592. 

Telegraph  company  held  not  liable  for  delay 
in  delivering  message  on  Sunday. — Western  Un- 
ion Tel.  Co.  V.  McConnico  (Tex.  Civ.  App.) 
592. 

TENANCY  IN  COMMON. 

8    1.    Mutual  >lg;hta,  duties,  amd  UabiU> 
ties  of  co-tenants. 

Possession  of  land  of  a  decedent  by  one  of 
her  heirs  held  not  adversary  as  against  the  oth- 
er heirs. — Newcomb  v.  Cox  (Tex.  Civ.  App.) 
388. 

Occopancy  of  realty  by  a  son  (inheriting  his 
mothers  community  interest),  payment  of  tax- 
es, and  making  improvements  held  not  sufficient 
to  show  an  ouster  of  his  co-tenant.— Madison  t. 
Matthews  (Tex.  Civ.  App.)  803. 

TENDER. 

A  vendor  is  not  liable  for  damages  for  his 
refusal  to  release  his  lien  on  a  tender  by  the 
purchaser,  where  the  accounts  between  them 
were  so  complicated  that  even  the  court,  with 
the  aid  of  a  commissioner,  had  difficulty  in  ad- 
Justing  them.— Hill  v.  Pettit  (Ky.)  188. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  |  2. 


TESTAMENT. 


See  "WiUs.' 


TESTAMENTARY  CAPACITY. 

See  "Wills,"  i  2. 

TESTAMENTARY  POWERS. 

Construction  and  execution,  see  "Powers,"  I  1. 
Creation,  see  "Wills,"  f  6. 
Ueatrietions  on  power  to  devise  or  bequeath, 
see  "WiUa,"  i  1. 

TEXAS. 

Courts,  see  "Courts,"  {  6. 
Lands,  see  "Public  Lands,"  {  2. 

THEFT. 

See  "Larceny." 

TIMBER. 

See  "Logs  and  Logging." 

TIME. 

ITor  filing  bill  of  exceptions,  see  "Criminal 
Law,"  I  28;   "Exceptions,  Bill  of,"  S  2. 

For  filing  transcript  on  appeal,  see  "Appeal 
and  Error,"  U  11.  12. 

For  (^>ening  or  vacating  judgment,  see  "Judg- 
ment," t  5.  . 

For  performance  of  contract,  see  "Oontracts." 
§  2. 

For  taking  appeal  or  suing  out  writ  of  error, 
see  "Appeal  and  Error,"  {  8. 

A  sentence  Imposing  30  days'  imprisonment 
is  a  compliance  with  the  minimum  imprison- 
ment autnorized  by  a  statute,  providing  for 
imprisonment  of  not  less  than  "one  month"  or 
more  than  two  years. — McKinney  t.  State 
(Tex.  Cr.  App.)  7to. 

TITLE. 

Necessary  to  maintain  ejectment,  see  "Eject- 
ment." §  1. 

Necessary  to  maintain  suit  for  dower,  see  "Dow- 
er," §  1. 

Necessary  to  maintain  trover,  see  "Trover  and 
Oonversion,"  {  1. 

Removal  of  cloud,  see  "Quieting  Title." 

Tax  titles,  see  "Taxation,"  S  7. 

TORTS. 

Measure  of  damages,  see  "Damages,"  |  2. 

By  jxaHculair  oUusea  cif  parOes. 
See  "Corporations,"  {  7;   "Municipal  Ck>rpora- 


Jorpo 
."S 


tions, 
Agents,  see  "Principal  and  Agent,"  i  3. 
Employes,  see  "Master  and  Servant,*'  |  10. 

Particular  remeditB  far  tort*. 
See   "Trespass,"   {   2;    "Trover   and   Conver- 
sion," S  1. 

ParttenUurtortt. 

See  "Assault  and  Battery,"  §  1;  "False  Im- 
prisonment." {  1;  "Forcible  Entry  and  De- 
tainer," i  1  ;  ''Fraud";  "Libel  and  Slander"; 
"Malicious  Prosecution":  "Negligence"; 
"Nuisance";  "Trespass";  "Trover  and  Cos- 
version." 

Causing  death,  see  "Death,"  {  2. 

Operating  unlicensed  ferry  to  injury  of  li- 
censed oue,  see  "Ferries,"  {  1. 
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Person  afflicted  with  contagions  disease  held 
to  be  nnder  the  control  of  person  having  him 
in  charge  while  delirious,  so  that  the  latter 
was  liable  for  damages  arising  from  failure 
to  exercise  due  care  in  prcTenting  him  from 
going  at  large.— Missouri,  K.  &  T.  Ry.  C!o.  of 
Texas  r.  Wood  (Tex.  Sup.)  44a. 

Railroad  company  held  not  relieved  from  lia- 
bility for  damages  resulting  from  the  spread 
of  contatpon  by  a  smallpox  patient,  with  whose 
custody  it  was  charged,  by  reason  of  the  fact 
that  the  city  in  which  the  patient  became  ill 
wonld  net  be  liable  for  failing  to  maintain  an 
effectual  quarantine. — ilissouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Wood  (Tex.  Sup.)  440. 

Railroad  company,  taking  charge  of  an  em- 
ploye afflicted  with  smallpox,  held  to  owe  to 
each  individual  member  of  the  community  the 
duty  to  prevent  the  spread  of  the  disease,  and 
hence  liable  to  a  person  injured  by  the  failure 
to  perform  such  duty.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  t.  Wood  (Tex.  Sup.)  449. 

An  answer  by  one  of  two  Joint  tort  feasors 
that  he  committed  the  tort  as  agent  for  the 
other  is  insufficient.— Diamond  t.  Smith  (Tex. 
CiT.  App.)  141. 

TOWN$. 

See  "Schools  and  School  Districts,"  {{  1-4. 

I  !•     Creation,  alteration,  ozlstenoe,  and 
poUtioal  functions. 

Where  every  lot  in  a  town  save  three  had 
been  built  upon  at  the  time  an  ordinance  an- 
nexing territory  was  passed,  and  much  of  the 
annexed  territory  was  used  by  citizens  as 
pastnre  lots,  the  court  was  justified  in  con- 
dnding  that  the  proposed  territory  was  neces- 
sary for  the  growth  of  the  town.— Yancy  t. 
Town  of  Fairview  (Ky.)  636. 

Ky.  St  i  3713.  restricting  the  boundary  of 
towns  when  created,  does  not  apply  to  a  sixth- 
class  town  organized  by  special  charter  and 
then  in  existence,  the  boundary  of  which  may 
be  extended  any  reasonable  distance.— Taney  r. 
Town  of  Fairview  (Ky.)  630. 

I  S.    CtoTemment  and  ofioera. 

The  acts  of  persons  acting  and  recognized 
as  town  trustees  are  valid;  they  being  de  facto 
officers.- Yancy  T.  Town  of  Fairview  (Ky.) 
686. 

Where  a  town  lies  in  two  counties,  the  coun- 
ty judge  of  either  may  appoint  trustees;  the 
Jurisdiction  continuing  in  the  one  first  exercis- 
ing the  authority. — Yaucy  t.  Town  of  Fair- 
Tiew  (Ky.)  630. 


TRADE-MARKS  AND  TRADE-NAMES. 

Trade-name  as  name  for  corporation,  see  "Cor- 
porations," §  2. 

TRAFFIC  CONTRACTS. 

Between  railroads,  see  "Railroads,"  |  2. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  "Appeal 
and  Error,"  ||  11,  12;  "Criminal  Law," 
»28. 

TRANSITORY  ACTIONS. 

See  "Venue,"  i  1. 

TREES. 

See  "Logs  and  Ix>gging." 


TRESPASS. 

Ejection  of  trespasser,  see  "Carriers,**  |  7. 
Injuries  to  trespassers,  see  "Railroads,"  f  5. 
To  the  person,  see  "Assault  and  Battery."  I 
1;    "False  Imprisonment." 


i  1.    Acta  eoBstltntlnc  ^ 
bilitr  therefor. 

The  act  of  defendant  corporation  in  enter- 
ing upon  the  premises  of  plaintiffs  hnsband  to 
remove  a  clock,  which  it  had  sold  him,  held 
not  a  trespass;  the  coodition  apon  which  it 
was  to  have  the  right  to  enter  having  hap- 
pened.—O.  P.  Adams  Co.  v.  Sanders  (Ky.)  815. 

The  defendant,  in  an  action  for  wrongfully 
pasturing  cattle  on  plaintiffs  lands,  held  under 
the  evidence  to  be  a  mere  trespasser,  and  lia- 
ble for  damages.— Forst  T.  Rothe  (Tex.  Civ. 
App.)  575. 

I  S.    Aotlons. 

One  who  has  entered  upon  land  In  the  con- 
structive possession  of  others  by  reason  of  their 
paper  title  cannot  resist  a  recovery  by  showiog 
an  outstanding  title  in  anoUier. — Joues  v.  Pat- 
terson (Ky.)  377;  Patterson  v.  Davis,  Id.; 
Davis  V.  Patterson,  Id. 

A  petition  in  a  damage  suit  for  destroying 
plaintifTs  sewer  held  to  state  a  good  cause  of 
action. — Diamond  v.  Smith  (Tex.  CSv.  App.) 
141. 

Evidence  held  snffldent  to  support  the  ver- 
dict of  a  jury  upon  an  issne  of  exemplary 
damages.- Diamond  v.  Smith  (Tex.  Civ.  App.) 
141. 

The  validity  of  an  award  of  school  lands 
will  not  be  considered,  in  an  action  by  the  per- 
son to  whom  the  land  is  granted  for  damages 
against  a  mere  trespasser,  who  exhibits  no 
title  to  the  land.— Forst  v.  Rothe  (Tex.  (Jiv. 
App.)  575. 

TRESPASS  TO  TRY  TITLE 

See  "Ejectment." 

Between  applicants  to    purchase  public  lands, 
see  "Public  Lands,"  I  2. 

i   1.    Rlclit  of  action  and  defeaaoa. 

A  claimant  to  land  under  an  alleged  executed 
parol  agreement  for  sale  or  gift  thereof  held 
to  have  failed  to  establish  her  title. — Xeweomb 
V.  Cox  (Tex.  Civ.  App.)  338. 

Valuable  improvements,  made  on  land,  after 
death  of  the  owner.  In  reliance  on  a  promiae 
made  by  the  owner  that  at  her  death  the  land 
was  to  belong  to  the  party  making  the  improve- 
ment, held  insufficient  to  perfect  title  in  claim- 
ant.—Newcomb  V.  Cox  (Tex.  Civ.  App.)  338. 

S    S.    Proceedlnss. 

In  trespass  to  try  title,  where  the  petition 
described  the  land  as  sitnated  on  "Corinth" 
street,  and  the  citation  as  on  "Cornth"  street, 
the  variance  did  not  render  the  citation  void.— 
Swain  v.  MitcheU  (Tex.  Civ.  App.)  <51. 

In  trespass  to  try  title,  evidence  of  an  equi- 
table title  outstanding  against  plaintiffs'  re- 
mote grantor  held  properly  ignored  in  instruc- 
tions; it  not  appearing  that  the  plaintiffs  or 
their  Immediate  grantors  had  any  knowledge 
thereof. — Burleson  v.  Alvis  (Tex.  Oiv.  App.l 
235. 

Evidence,  in  trespass  to  try  title,  of  an  eq- 
uitable title  with  which  the  defendants  failed 
to  connect  themselves,  held  properly  ignored 
in  instructions. — Burleson  v.  Alvis  (Tex,  Civ. 
App.)  235. 

Where  a  county,  sned  in  trespass  to  try 
titie,  justifies  its  entry  and  claim  by  virtue  of 
a  condemnation  proceeding,  proof  of  service 
of  notice   therein   is   admisaible  Without  8|^ 
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clal  pleadings.— Bowie  County  v.  Powell  (Tex. 
Civ.  App.)  237. 

The  plaintiff  in  trespass  to  trr  title  held  to 
have  the  burden  of  proving  that  his  location  in- 
daded  lands  claimed  by  defendant.— Clawson 
v.  ■NVllliama  (Tex.  Civ.  App.)  702. 

EWidence  In  trespass  to  try  title  considered, 
and  held  to  show  that  plaintiff's  location  did 
not  include  lands  claimed  by  defendant  under 
another  location,  and  that  the  locations  were 
not  conflicting.— Clawson  v.  WilliamB  (Tex. 
CiT.  App.)  702. 

In  trespass  to  try  title,  a  judgment  under 
which  plaintiff  purchaser  held  not  subject  to  be 
excluded  as  evidence  on  the  ground  that  it 
was  not  shown  that  the  land  therein  ordered 
•old  was  not  sold  in  accordance  with  the  judg- 
moit.— Tinsley  t.  Oorbett  (Tex.  Civ.  App.)  910. 

i   3.    DamaK>a>  i"*  i^Bd  ooonpatloii,  im- 
proTsments,  and  taxes. 

In  trespass  to  try  title,  disallowance  of  plain- 
tiff's claim  for  irents  pursuant  to  Rev.  St.  art. 
5278,  held  proper.— Morris  v.  Wells  (Tex.  Civ. 
App.)  248. 

Ijimitations  held  not  to  havo  run  against 
claim  for  improvements  on  land  by  one  hold- 
ing under  void  parol  gift  until  after  the  gift 
had  been  disavowed  by  th<>  donor.— Morris  v. 
Wells  (Tex.  Civ.  App.)  248. 

Defendant  in  trespass  to  try  title  held  enti- 
tled to  a  personal  judgment  against  plairtifl 
for  the  value  of  improvements.— Morris  t. 
Wells  (Tex.  Civ.  App.)  248. 

TRIAL. 

Bee  "New  Trial",   "^Vitues8e8." 
Baraileas  error  at  trial,  see  "Appeal  and  ESr- 
ror,"  i  21. 

Proceeding*  incident  to  trials. 
Sea  "Continuance." 
Conformity  of  judgment  to  verdiet  or  findings, 

see  "Judgment,"  {  3. 
Entrv  of  judgment  after  trial  of  issues,  see 

"Judgment,'*^  g  3. 
Bight  to  trial  by  jurj-.  see  "Jury,"  {  1. 
Bummoniug  and  impaneling  jury,  see  "Jury," 

I  2. 

Trial  of  particular  dm'O.  actions  m  proceedings. 

See  "Assault  aud  Battery,"  S  1;  "Forcible  En- 
try and  Detainer,"  |  1;  "Fraud,"  \  2:  "Li- 
bel and  Slander,"  {  2;  "Negligence,"  {  4; 
"Repleviu."  §  2. 

Against  can-ier,  see  "Carriers,"  %  2. 

Against  municipal  corporations,  see  "Municipal 
Corporations,     {  7. 

Against  railroads,  see  "Railroads,"  f  §  1,  7-9. 

Against  street  railroads,  see  "Street  Railroads," 

Against  telephone  company,  see  "Telegraphs 
and  Telephones,"  §  2. 

Disputed  claims  against  estate  of  decedent,  see 
"Executors  and  Administrators,"  {  5. 

For  broker's  commissions,  see  "Brokers,"  {  3. 

For  causing  death,  see  "Death,"  {  2. 

For  damages  caused  by  nuisance,  see  "Nui- 
sance," f  1. 

For  damages  caused  by  overflow  of  surface 
waters,  see  "Waters  and  Water  Courses," 
§  1. 

For  enforcement  of  vendor's  lien,  see  "Vendor 
and  Purchaser,"  \  5. 

For  injuries  caused  by  electricity,  see  "Elec- 
tricity." 

For  injuries  to  servant,  see  "Master  and  Serv- 
ant,'*^  i  9. 

For  injuries  to  stock  in  transportation,  see 
"Carriers,"  g  5. 

For  malicious  prosecution,  see  "Malidona  Pros- 
ecution," I  1. 


For  personal  Injuries  to  paasengers,  see  "Car- 
riers," %  5. 

For  personal  injuries  to  tenant,  see  "Landlord 
and  Tenant,"  §  3. 

Involving  right  to  homestead,  see  "Home- 
stead," S  5. 

On  agreement  within  statute  of  frauds,  see 
"Frauds,  Statute  of,"  {  5. 

On  check  given  as  accord  and  satisfaction,  see 
"Accord  and  Satisfaction." 

On  guaranty,  see  "Guaranty,"  {  8. 

Suits  to  try  tax  titles,  see  ''Taxation,"  {  7. 

To  try  title  to  public  lands,  see  "Public 
Lands,"  {  2. 

Trespass  to  try  title  to  real  property,  see 
"Trespass  to  "Try  Title." 

Trial  of  right  to  property  levied  on,  see  "At- 
tachment," {  1. 

Trial  of  criminal  proteoutioiu. 
See   "Assault   and   Battery,"   {  2;    "Criminal 

Law,"  S§  14r-23:    "Forgery":    "Homicide,"  $ 

7;    ''Larceny,"  g  2;    "Rape,''  g  1. 
For  keeping  disorderly  house,  see  "Disorderly 

House." 
For  violation  of  liquor  laws,  see  "Intoxicating 

Liquors,"  g  S. 

{   1.    Notloe    of    trial    and    pveUmlaasy 
prooeedlnca. 

In  an  action  by  vendors  to  recover  the  price 
and  to  enforce  a  lien,  the  trial  held  not  pre- 
mature by  reason  of  the  fact  that  persons 
against  whom  defendants  set  up  a  cross  peti- 
tion to  quiet  his  title  had  not  been  served  with 
process. — Edwards  v.  Grimes  (Ky.)  615. 

One  who  was  injured  by  reason  of  a  defect- 
ive street  had  the  right  to  sue  the  city  alone, 
without  joining  abutting  property  owners,  who 
were  also  negligent.— City  of  Covington  v.  Hu- 
ber  (Ky.)  (U9. 

It  was  not  error  to  require  a  trial  of  the 
issue  between  the  original  parties  to  an  action 
before  the  formation  of  an  issue  on  a  cross 
petition  filed  by  defendant.— City  of  Covington 
V,  Huber  (Ky.)  619. 

g  2.     Doeketa,  llata,  and  oalendars. 

Refusal  to  transfer  to  a  chancery  court  a 
cause  wherein  defendant  seeks  to  remove  cloud 
cast  ou  his  title  by  certain  fraudulent  convey- 
ances htid  erroneous. — Oastle  ▼.  Hillman  (Ark.) 
648. 

Clerk  of  court  held  to  have  had  no  authority 
to  consolidate  certain  garnishment  proceedings. 
— I<''idelity  &  Deposit  Co.  of  Maryland  t.  Sey- 
mour (Tex.  Civ.  App.)  686. 

Though  certain  garnishment  proceedings  were 
consolidated,  judgment  against  one  of  the  gar- 
nishees held  proper.— Fidelity  &  Deposit  Co.  of 
Maryland  v.  Seymour  (Tex.  Civ.  App.)  686. 

g  3.  Oonrse  and  oondnot  of  trial  in  gen- 
eral. 
Though  defendant  based  his  right  to  the 
goods  in  question  upon  the  ground  that  the 
transaction  by  virtue  of  which  plaintiff  claimed 
them  was  fraudulent,  the  burden  of  proof  was 
upon  plaintiff,  and  be  was  entitled  to  the  con- 
cluding argument  to  the  jury. — Rudy  v.  Kats 
(Ky.)  la 

The  court  did  not  abuse  its  discretion  in  per- 
mitting the  jury  to  be  taken  to  the  court  bouse 
yard  to  see  a  horse  and  phaeton  offered  by 
plaintiff  as  evidence. — Board  of  Internal  Im- 
provement for  Lincoln  County  t.  Moore's 
Adm'r  (Ky.)  417. 

Fact  that  in  action  for  personal  injuries 
plaintiff  had  epileptic  fit  in  presence  of  jury  held 
not  ground  for  reversing  verdict  in  his  favor. — 
Galveston,  H.  &  S.  A.  Ry.  Oo.  v.  Hitzfelder 
(Tex.  Civ.  App.)  707. 

g  4.     Reoeption  of  eridenoe. 

Where  tax  deeds  are  introduced  to  support 
a  plea  of  limitation,  it  la  not  neceatatr  to  ob- 
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ject  to  their  introduction  to  limit  their  effect 
to  the  purpose  for  which  they  were  introdu- 
ced.—Oillaspie  V.  Murray  (Tex.  Civ.  App.)  252. 

Where  there  was  no  evidence  that  the  sale 
of  Rchool  land  to  plaintiff  was  forfeited,  an 
assignment  of  error  4n  rejecting  evidence  of  a 
sale  to  defendant  after  sale  to  plaintiff  had 
been  "legally  forfeited  and  canceled,"  canaot 
be  snstained.— Eenfro  v.  Harris  (Tex.  Civ. 
App.)  460. 

i   5.    ArKnmentM  and  oonduot  of  ooanael. 

Misconduct  of  counsel  for  appellee  In  argu- 
ment to  the  jury  is  ground  for  reversal. — 
Spalding  t.  Grundy  (Ky.)  599. 

'nie  ramarks  of  defendant's  counsel  at  the 
trial  for  libel  that  plaintiff  committed  the  mur- 
der charged  in  the  alleged  libelous  ai-ticle 
should  have  been  rebulied  by  the  court.— Jones 
T.  Murray  (Mo.)  981. 

Permitting  the  reading  of  opinions  to  the 
court  in  the  presence  of  the  jury,  and  after- 
wards commenting  on  the  same,  neH  an  abuse 
of  discretion. — Houston  &  T.  C.  R.  Co.  v.  Geo 
(Tex.  Civ.  App.)  78. 

I  6.     Takinc  ••■•  or  qwesUoii  fvoat  ivrj. 

There  being  a  conflict  of  teatimonjr,  it  was 
error  to  grant  a  peremptory  instruction. — Mid- 
dleton  V.  Kentucky  Lumber  Co.  (Ky.)  42. 

lu  an  action  against  a  telephone  company  for 
personal  injuries  caused  by  improper  repair  of 
its  line,  where  the  evidence  conclusively  show- 
ed that  the  person  repairing  the  line  was  em- 
ployed by  an  authorized  agent,  held  not  error 
to  refuse  an  instruction  making  defendant's  lia- 
bility depend  upon  authorized  direction  of  re- 
pairer.— American  Telegraph  &  Telephone  (3o. 
V.  Kersh  (Tex.  Civ.  App.)  74. 

In  an  action  for  personal  injuries,  where  rea- 
sonable minds  can  draw  no  other  conclusion 
that  that  there  was  an  absence  of  negligence,  a 
verdict  for  defendant  is  property  directed. — 
Flores  v.  Atchison,  T.  &  S.  F.  Ky.  Co.  (Tex. 
Civ.  App.)  709. 

I   7.    Ibiatniotloiaa    to   Jnry— Pro-viiuie    of 
court  and  Jiupj  in  genmral. 

Though  the  constitution  provides  that,  in  an 
action  for  libel,  the  jury  shall  be  the  judges 
of  the  law  and  the  facts,  the  court  must  prop- 
erly advise  the  jury  as  to  the  law. — Jones  v. 
Murray  (Mo.)  981. 

In  an  action  against  a  telephone  company 
for  injuries  caused  by  its  failure  to  properly 
repair  a  branch  connected  with  its  main  line, 
where  it  denied  ownership  of  the  branch,  held 
not  error  to  refer  in  instruction  to  the  line  to 
which  the  branch  was  connected  as  defend- 
ant's "main  line."— American  Telegraph  &  Tel- 
ephone Co.  V.  Kersh  (Tex.  Civ.  App.)  74. 

A  requested  instruction  in  an  action  by  a 
servant  against  the  master  for  injuries  held 
properly  refused  as  being  on  the  weight  of  the 
evidence. — Texas  &  N.  O.  R.  (3o.  v.  Mortensen 
(Tex.  Civ.  App.)  99. 

Where  it  is  a  question  whether  certain  ma- 
chinery removed  from  a  mill  is  a  fixture,  an 
instruction  assuming  that  the  machinery  was 
a  part  of  the  realty  is  properly  refused. — Mun- 
dinc  v.  Pauls  (Tex.  Civ.  App.)  2r>4. 

Where  the  uncoutroverted  evidence  showed 
that  defendant  had  revoked  plaintiff's  authority 
to  sell  lands,  it  was  not  error  for  the  court  to 
assume  such  fact  in  the  charge. — McLana  v. 
Maurer  (Tex.  Civ.  App.)  693. 

In  an  action  by  a  passenger  for  personal  in- 
juries sustained  while  aliRhting  from  street  car, 
an  instruction  assuminir  the  purpose  for  which 
the  car  slowed  down  held  erroneous. — Rapid 
Tran/<it  Ry.  Co.  v.  Lusk  (Tex.  Civ.  App.)  709. 


'  S  8.     — •  Xooeaaity  and  ■nkjeot-auittor. 

The  jury  should  have  been  confined  by  the 

instructions  to  the  consideration   of  such   acts 

;  of  negligence   as   were   specifically   alleged  in 

I  the  petition.— South  Covington  &  C.  St.   Ry. 

I  Co.  V.  Stroh  (Ky.)  177. 

The  failure  of  the  court  to  confine  the  jury 
by  its  instructions  to  the  acts  of  negligence  al- 
leged held  not  prejudicial,  as  the  evidence  was 

I  thus    confined.— Lonisville   Ry.   Co.    v.    Will's 

'  Adm'x  (Ky.)  628. 

The  issues  made  by  the  pleadings  and  the 
evidence  should  be  defined  in  the  instmctionfi, 
and  the  jnry  should  not  be  referred  to  the 
petition  to  determine  the  issues.— Texas  &  N. 
O.  R.  Co.  V.  Mortensen  (Tex.  Civ.  App.)  99. 

Where  a  requested  charge  is  not  correct,  but 
calls  the  attention  of  the  court  to  an  issue 
raised  by  the  evidence,  the  court  dionld  give 
the  proper  instruction  as  to  such  issue. — Nev- 
ille V.  Mitchell  (Tex.  Civ.  App.)  579. 

The  court,  in  charing  the  jury,  held  not  re- 
quired to  make  a  brief  presentntiou  of  the  is- 
sues raised  by  the  pleadings  as  a  preface  to  the 
law  embodied  In  the  charge. — Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Hltzfelder  (Tex.  Civ.  Appi) 
707. 


§  9.     —  Foraa,     reqnlaltoa,     and 
denoy. 

Where  the  issues  are  defined  in  the  instruc- 
tions, stating  defendant's  case  in  an  action  by 
a  servant  for  injuries,  it  is  harmless  error  to 
refer  the  jury  to  the  petition  to  determine  the 
negligent  acts  of  plaintiff  in  issue. — Texas  & 
!  N.  O.  R.  Co.  V.  Mortensen  (Tex.  Civ.  App.)  99. 

I  Special  instructions  in  an  action  for  personal 
injuries  held  not  in  conflict  with  the  main 
charge. — Waxahachie  Cotton  Oil  Co.  t.  Me- 
Lain  (Tex.  Civ.  App.)  226. 

In  an  action  to  recover  purchase  money  of 
land  and  foreclose  a  vendor's  lien,  held  error 
to  reiterate  and  give  undue  prominence  in  the 
charge  to  certain  propositions  of  law. — (3ross  v. 
Kennedy  (Tex.  Civ.  App.)  318. 

8  10.   —  AppUoBblUtT  to  pleadlaKB  and 
orldonoo. 

It  was  error  to  base  an  instruction  upon  the 
averments  of  plaintiff's  original  petition,  which 
he  had  abandoned  by  an  amended  petition.— 
Purdom  v.  Brussells  (Ky.)  22. 

Where  an  instrument  in  issue  ia  ia  the 
form  of  a  bill  of  sale,  and  there  is  no  evidence 
to  show  that  it  is  a  mortgage,  the  conrt  should 
instruct  that  it  is  a  bill  of  sale. — Mnndine  v. 
Pauls  (Tex.   Civ.  App.)  254. 

In  an  action  to  foreclose  a  lien,  it  ia  not 
error  to  refuse  a  special  charge  on  fraud,  re- 
quested by  defendants,  and  to  also  refuse  to 
submit  a  special  issue  thereon,  where  the  evi- 
dence did  not  sustain  the  defendant's  allega- 
tions thereof. — Harrington  v.  Claflin  (Tex.  Civ. 
App.)  898. 

S  1 1.   —  Reqaesta  or  praTera. 

As  defendant  did  not  ask  an  instruction  pre- 
senting the  question  of  fraud  in  procuring  the 
policy,  that  question  is  not  presented. — New 
York  Life  Ins.  Co.  v.  Brown's  Adm'r  (Ky.) 
613. 

Where  no  instruction  was  asked  as  to  the 
right  of  plaintiff  to  nominal  damages,  although 
his  Inud  was  not  in  fact  injured,  he  cannot 
complain  that  no  such  instruction  was  given. 
— Hommel  v.  Lewis  (Ky.)  1041. 

Pniliire  to  instruct,  in  the  absence  of  a  re' 
quest  therefor,  held  not  error. — American  Tele- 
graph &  Telephone  Co.  v.  Kersh  (Tex.  Civ. 
App.)  74. 

Where  requested  instructions  are  fully  cover- 
ed in  the  main  dtarge,  a  refusal  thereof  ia 
not  erroneous.— Texas  &  N.  O.  B.  Co.  v.  M«r- 
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tensen  CTux.  GIt.  App.)  99 ;  Tfexas  &  P.  Ry.  Co. 

t.  Crockett  fTex.  Car.  App.)  114;  Missouri,  K. 
fc  T.  Ry.  do.  of  Teiaa  v.  Walden  (Tex.  Civ. 
App.)  584;  Johnson  v.  Galveston,  H.  &  N.  Ry. 
Co.  (Tex.  Civ.  App.)  OOa 

Assignments  of  error  for  fallaie  of  the  court 
to  charge  on  certain  phases  of  a  case  cannot 
be  sustaiued,  where  there  was  no  request  to  ao 
charge.— Abilene  Cotton  Oil  Co.  v.  Bnscoe  (Tex. 
Civ.   Aw».)   315.   . 

Where  defects  in  the  charge  are  sncfa.  as  can 
be  taken  advantage  of  only  by  requested  char- 
ges, and  none  are  asked  which  can  properly  be 
giTen,  the  defects  are  waived. — Greenwood  v. 
Houston  Ice  &  Brewing  Co.  (Tex.  Civ.  App.) 
585. 

Failure  to  charge  on  a  certain  issue  was  not 
error,  where  the  charge  requested  thereon  was 
included  in  a  charge  erroneous  in  other  re- 
spects.— Western  Union  Tel.  Co.  v.  McConnico 
(Tex.  Civ.  App.)  692. 

In  au  action  for  the  purchase  price  of  an  en- 
gine, where  the  question  whether,  it  would  de- 
velop the  agreed  capacity  was  submitted  in  the 
main  charge,  a  special  charge  on  the  same  is- 
sue was  properly  refused. — Schuwirth  v.  Thum- 
ma  (Tex.  Civ.  .4pp.)  681. 

Where,  in  an  action  for  breach  of  a  contract 

authorizing  plaintiffs  to  sell  defendant's  lands, 
the  law  governing  the  facts  was  properly  given 
in  the  charge  of  the  court,  a  refusal  to  give 
the  special  charge  requested  was  proper.— Mc- 
Lane  v.  Maurer  (Tex.  Civ.  App.)  693. 

It  is  error  for  the  court  to  change  a  request- 
ed charge,  by  inserting  matter  without  the  con- 
sent of  the  party  asking  it,  and  give  it  as  a 
charge  of  that  party.— St.  Louis  S.  W.  Ry.  Co. 
of  Texas  v.  Ball  (Tex.  Civ.  App.)  879. 

Facts  in  an  action  against  a  railway  com- 
pany for  personal  injuries  held  to  show  that 
the  court's  use  of  the  word  "negligence"  in  its 
Instmctions,  without  indicating  that  the  word 
required  a  high  degree  of  care  of  the  com- 
pany, was  not  fatal  error;  no  instruction  to 
cure  the  error  having  been  requested. — Milli- 
san  v.  Texas  &  N.  O.  R.  Co.  (Tex.  Civ.  App.) 

i  12.   •—  ObJeotlOBS  aaA  ezeeptloiis. 

Objection  to  depositions  upon  the  ground  that 
they  were  taken  without  notice  was  waived, 
where  no  exceptions  were  filed  before  the  cause 
was  submitted. — Beatts  v.  Thompson's  Adm'r 
(Ky.)  384. 

I  13,    _—  Oonstmetion  and  operatioii. 

In  an  action  for  assault,  an  instruction  au- 
thorizing compensatory  and  punitive  damages 
held  not  prejudicial,  because  it  failed  to  tell 
the  jury  tnat  it  could  award  punitive  damages 
only  if  the  assault  was  made  willfully  and  ma- 
liciously, where  stated  elsewhere  in  charge.— 
Hollins  T.  Gorham  (Ky.)  823. 

lu  an  action  against  a  railroad  company  for 
the  death  of  a  child  killed  on  its  track,  a 
ohnrge  as  to  the  duty  of  defendant  held  re- 
versible error.— International  ft  Q.  N.  R.  Co. 
V.  Lehman  (Tex.  Civ.  App.)  214. 

In  an  action  on  a  note  and  to  foreclose  a 
vendor's  lien,  error  in  refusing  to  charge  that 
there  was  no  lien  if  it  was  so  asreed  when 
the  note  was  given  held  not  cured  by  a  charge 
to  find  for  defendant  if  the  lien  was  waived 
when  the  deed  was  executed  or  afterwards; 
the  note  having  been  given  before  the  deed. — 
Cross  V.  Kennedy  (Tex.  Civ.  App.)  318. 

$14.   Oiistod)r>  eondnot,  and  deliberations 
of  iurj. 

Conviviality  and  conversation  between  juror 
and  brother  of  one  of  the  parties  to  the  action 
held  sufficient  cause  for  setting  aside  a  ver- 
dict.—Gulf,  C.  &  S.  F.  Ry.  Co.  T.  Matthews 
(Tex,  ClT.  App.)  588. 


lis.   Terdlot. 

Verdict  held  Irresponsive. — Beatty  v.  Bulger 
(Tex.  Civ.  App.)  803. 

{  16.   Waiver  and  oorreotion  o<  irregn> 
larlties  and  errors. 

If  a  party  objects  to  the  conclusions  filed  by 
the  court  in  reference  to  his  motion  for  con- 
clusions of  law  and  fact,  he  must  point  out  in 
a  motion  for  additional  conclusions  the  facta 
on  which  he  desires  a  finding.— Wetz  v.  Wetz 
(Tex.  Oir.  App.)  869. 

TROVER  AND  CONVERSION. 

{-I.    Actions. 

Where  plaintiff  alleged  that  he  had  sold  de- 
fendant only  a  half  interest  in  goods,  while 
defendant  claimed  the  entire  stock,  evidence  of 
price  plaintiff  asked  for  the  entire  stock  before 
the  sale  to  the  defendant  held  admissible.- 
Pnckett  T.  Irick  (Tex.  Civ.  Appi)  62. 

Where  plaintiff  in  conversion  alleged  a  sale 
to  defendant  of  a  half  interest  in  a  stock  of 
goods,  while  defendant  claimed  the  entire  stock, 
evidence  of  the  value  of  plaintilTs  services  was 
inadmissible  under  -the  issues. — Pnckett  v.  Irick 
(Tex.  Civ.  App.)  62, 

The  rule  that  one  must  either  have  or  be 
entitled  to  possession  of  personal  property  in 
order  to  maintain  an  action  for  conversion 
thereof  does  not  apply  to  one  whose  property 
is  entirely  destroyed  or  whose  rights  are  per- 
manently injured.— Cox  t.  Patten  (Tex.  Civ. 
App.)  64. 

TRUSTEE  PROCESS. 

See  "Garnishment." 

TRUSTS. 

Combinations  to  monopolize  trade,  see  "Mo- 
nopolies," §  1. 

Convejrances  in  trust  for  creditors,  see  "As- 
signments for  Benefit  of  Creditors." 

Creation  by  will,  see  "Wills,"  §  5. 

Effect  of  trust  on  limitation,  see  "Limitation 
of  Actions,"  !  2. 

Trust  deeds,  see  "Mortgages." 

Trust  property  not  subject  to  execution,  see 
"Execution,''  S  1. 

i   1.    Creation,  ezlstenee,  and  TaUdltr. 

A  son  and  his  grantee  held  to  have  a  retnilt- 
ing  trust  in  property  purchased,  with  the  mone7 
of  the  son  and  title  taken  in  the  father's  name, 
and  not  an  express  trust,  void  under  the  statute 
of  frauds.— Grayson  v.  Bowlin  (Ark.)  658. 

Where  a  written  agreement  of  compromise 
of  a  bastardy  proceeding  shows  that  the  mon^ 
was  paid  to  the  mother,  and  there  is  nothing 
to  create  a  trust  for  the  child,  one  who.  now 
has  the  money  cannot  withhold  it  from  tke 
mother  on  the  ground  that  he  received  it  from 
the  father  iu  trust  for  the  child.— Beyer  t. 
Schehr   (Ky.)   24. 

An  Instrument  declaring  a  tmst,  but  contain- 
ing no  operative  words  of  conveyance,  or  words 
showing  nn  intention  of  the  grantor  to  pass 
the  legal  title,  is  insufficient  to  create  a  legal 
estate  in  the  grantee. — Becker  v.  Stroefaer  (Jflo.) 
1083. 

Where  the  consideration  of  a  deed  convey- 
ing a  street  railway  was  furnished  by  a  third 
person,  who  later  purchased  it  at  a  trustee's 
sale,  the  third  person  is  the  absolute  owner 
thereof. — Scott  v.  Farmers'  &  Merchants'  Nat 
Bank  (Tex.  Civ.  App.)  485. 

{   2.    Oonstmotlon  and  operation. 

The  word  "heirs"  in  a  deed  construed,  in  con- 
nection with  other  provisions,  and  held  to  em- 
brace, not  only  diildren  of  life  tenant,  but  aA 
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descendants,  8o  ai  to  prevent  taking  by  con- 
tingent remainder-man. — Rothenburger  v.  Peng- 
net  (Ky.)  717. 

i  3.     MaaaKemant  and  dlapoaal  of  trait 
propertT. 

A  trustee  with  title,  and  with  power  to 
change  the  investment,  has  the  right  to  sell 
and  convey  the  title  to  the  trust  property. — 
First  Kat.  Banlt  v.  Lee  (Ky.)  413. 

Where  a  testator  devised  property  to  his 
■wife,  with  power  to  sell  and  reinvest,  and 
upon  her  death  to  descend  to  her  daughter  in 
trust,  and  at  the  daughter's  death  to  go  to 
her  surviving  diildren,  the  daughter's  trustee 
had  the  same  power  to  change  the  investment 
which  the  widow  had.— First  Nat.  Banlc  r. 
I*e  (Ky.)  413. 

Under  Civ.  Code  Prac.  i  498,  where  lands 
are  held  in  trust  for  the  life  of  one,  with  re- 
mainder over  to  a  class  of  persons  not  ascer- 
tained or  to  be  ascertained  until  the  death  of 
the  life  tenant,  the  circuit  court  may  empower 
the  trustee  to  sell,  provided  it  is  shown  that  the 
sale  will  be  beneficial  to  all  concerned. — Burge 
V.  Fidelity  Trust  &  Safety  Vault  Co.  (Ky.)  7M. 

A  judgment  for  the  sale  of  a  city  lot  of  a 
decedent,  which  gives  the  street  on  which  the 
lot  is  located,  the  beginning  corner,  and  the 
frontage  and  depth,  sufficiently  describes  the 
property. — Whayne  v.  Davis  (Ky.)  827. 

Where  a  creditor  has  failed,  though  the  debt- 
or has  been  dead  two  years,  to  present  his 
claim,  he  must,  by  reason  of  bis  laches,  be  re- 
quired to  loolv  to  the  proceeds  of  sale  of  realty, 
and  not  to  the  property.— Whayne  v.  Davis 
(Ky.)  827. 

The  fact  that  the  holder  of  debt  barred  by 
limitations  was  before  the  court  only  by  con- 
structive service  in  an  ■action  for  a  sale  of  the 
land  furnishes  the  purchaser  no  ground  of  ex- 
ception to  the  report  of  sale. — Whayne  v.  Da- 
vis (Ky.)  827. 

The  court  should,  before  confirming  the  sale 
of  decedent's  realty,  bnve  determined  the  valid- 
ity of  tax  sales  or  have  taken  some  steps  to 
protect  the  purchasers.- Whayne  r.  Davis 
(Ky.)  827. 

Exceptions  to  the  report  of  sale  of  decedent's 
realty  on  the  ground  that  there  were  tax  liens 
on  the  property  were  properly  overruled,  as 
the  taxes  may  be  paid  out  of  the  proceeds  of 
sale.— Whayne  v.  Davis  (Ky.)  827. 

Under  Ky.  St.  8  4846,  the  purchaser  of  land 
sold  for  reinvestment  under  the  provisions  of 
a  will  need  not  loolt  to  the  application  of  the 
purchase  money,  unless  expressly  so  required 
by  the  devise.—Johnson  v.  Dnmeyer  (Ky.) 
1026. 

{  4.     Aooonntinc    and    compensation    of 
traatee. 

The  chancellor  held  authorized  nnder  the  evi- 
dence to  conclude  that  a  commission  stipulated 
for  was  to  be  the  entire  compensation  of  the 
trustee  during  the  entire  continuance  of  the 
trust. — Louisville  Tnist  Co.  v.  Warren  (Ky.) 
644. 

i  6.     Establishment  and  enforcement  of 
trust. 

A  claim  nf  the  existence  of  a  resulting  trust, 
made  by  defendant  in  an  action  by  the  noiders 
of  the  legal  title  to  recover  the  propertv,  Jield 
not  stale.— Grayson  v.  Bowlin  (Ark.)  6.58. 

Persons  who  had  no  interest  in  land  held  not 
necessary  parties  to  an  action  for  its  sale  to 
pay  debts.- Whayne  T.  Davis  (liy.)  827. 


UNDUE  INFLUENCE. 

Procuring  making  of  will,  see  "Wills,"  I  3. 

UNITED  STATES. 

Courts,  see  "Removal  of  Causes." 
Public  lands,  see  "Public  Lands,"  {  1. 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

I  USAGES. 

i  See  "Cnatoms  and  Usages." 

USE  AND  OCCUPATION. 

Recovery  for  In  action  of  trespass  to  try  title, 
see  "Trespass  to  Try  Title,"  |  8. 

USURY. 

In  contracts  of  loan  associations,  see  "Building 
and  Loan  Associations." 


i    1. 


eontraeta    and    transae- 


UNDERTAKINGS. 


See  "Bonds." 


Vsnrlona 
tlons. 

A  contract  which  was  in  substance  an  un- 
dertaking to  pay  an  annuity  of  $250  a  year  in 
quarterly  installments,  in  consideration  of  the 
release  of  a  debt  of  S4,000,  held  not  osurious.- 
Price's  Adm'x  v.  Price's  Adm'i  (Ky.)  529. 

Where,  on  the  entry  of  final  credits  on  the 
several  notes  sued  on,  only  legal  interest  was 
collected,  the  defense  of  usury  was  not  sustain- 
ed; the  charge  of  usury  being  expressly  denied, 
and  no  evidence  introduced  in  support  of  it.— 
Lndlow  V.  Ludlow  &  C.  Coal  Co.  (Ky.)  615. 

Where,  in  garnishment,  plaintiff  proceeded 
nnder  Rev.  St.  1899,  S  388,  a  contention  that 
he  could  not  take  advantage  of  section  3T10, 
in  order  to  show  that  the  property  in  the 
hands  of  the  garnishee  was  held  under  a  usuri- 
ous pledge,  held  without  merit. — Marx  v.  Hart 
(Mo.)  260. 

Where  a  loan  of  money  is  made  at  a  osorioas 

interest,  all  payments  or  interest  will  be  credit- 
ed on  the  principal  of  the  debt. — American  Mut 
BIdg.  &  Sav.  Ass'n  t.  Dangherty  (Tex.  Cir. 
App.)  131. 

Where  a  building  contract  bearing  legal  in- 
terest is  shown  to  be  but  part  of  a  transaction 
for  procuring  a  usurious  loan  from  a  building 
association,  the  association,  as  assignee  of  .<:nch 
contract,  cannot  enforce  it  without  respect  to 
the  usury  in  the  loan. — ^American  Mnt.  Bldg. 
&  Say.  Ass'n  v.  Daugherty  (Tex.  Civ.  App.) 
131. 

I   S.    Penalties  and  f  erf  eltnres. 

Under  Rev.  St.  art.  3106.  where  the  first 
payments  on  a  loan  are  not  themselves  usuri- 
ous, but  the  contract  aa  an  entirety  is  usurious, 
the  taint  of  usury  will  run  through  all  the 
interest  paid,  and  a  double  recoveir  for  the 
whole  will  be  allowed — American  Mut.  Bldg. 
&  Sav.  Ass'n  v.  Daugherty  (Tex.  Civ.  App.) 
131. 

VACATION. 

Of  judgment,  see  "Judgment,"  tl  2,  B. 

VALUE. 

Limits  of  jurisdiction,  see  '/Appeal  aoi  Ehror.** 
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VARIANCE. 

Between  pleading  and  proof  in  dyil  action,  see 
"Pleading,"  S  f. 

Between  pleadlnx  and  proof  in  criminal  prose- 
cutions, see  "indictment  and  Information," 
t  5. 


ss. 

VENDOR  AND  PURCHASER. 

See  "Exchange  of  FropertT";  "Sales." 

Priority  between  purchase  money  mortgage  and 
judgment  lien,  see  "Judgment,    i  U- 

Purchasers  at  sale  on  execution,  see  "Execu- 
tion," {  3. 

Purchasers  at  tax  sale,  see  "Taxation,"  S  7. 

Purchasers  of  property  fraudulently  conveyed, 
see  "Fraudulent  Conveyances,"  §  2. 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  I  2. 

S    1.    Be«iilsltes  and  Talldlty  of  oontraot. 

A  writing  agreeing  to  permit  the  redemption 
of  land  held  to  be  a  title  bond.— Wise  v.  Tray- 
lor  (Ky.)  1005. 

I  S.     If  odlfioatloB  or  resolssiom  of  oon- 
traot. 

Evidence  held  to  show  that  an  agreement  for 
th«  rescission  of  a  contract  for  the  sale  of  land 
was  not  consummated. — Brotherton  v.  Anderson 
(Tex.  Cav.  App.)  682. 

One  acquiring  title  to  vendor's  lieu  notes  for 
▼aine  and  without  notice  held  entitled  to  fore- 
close for  amount  of  the  notes,  notwithstanding 
rescission  by  vendor  and  vendee. — Brotherton  v. 
Andersrin  (Tex.  Cir.  App.)  682. 

Vendor  held  not  estopped  to  rescind  sale  of 
laud.— Walsh  t.  Ford  (Tex.  Civ.  App.)  864. 

(  3.     Performaaoe  of  oontraot. 

Where  there  If  a  deficiency  in  land  sold,  the 
purchaser  would  ordinarily  be  entitled  to  com- 
pensation for  the  deficiency  according  to  the 
average  value  of  the  whole  tract;  but,  where 
he  has  received  improvements  as  contemplated, 
that  fact  will  be  considered  in  fixing  the  value 
of  the  deficiency.— Patton  v.  Schneider  (Ky.) 
1003. 

A  vendor  who  conveyed  a  tract  of  land  with 
general  warranty  as  containing  33^  acres, 
^nore  or  less,"  when  the  survey  as  made  by 
a  competent  surveyor  under  his  direction  show- 
ed the  boundary  to  contain  only  20%  acres, 
must  make  good  the  difference.- Patton  v. 
Schneider  (Ky.)  1003. 

The  purchaser  of  land  by  executory  contract 
cannot  resist  payment  of  the  price  upon  the 
ground  that,  after  he  purchased  the  land,  it  was 
sold  under  execution  against  the  vendor,  and  he 
took  deed  from  sheriff.— Fnson  v.  Lambdin  (Ky.) 
1004. 

i  4.    Bljrlits  ana  liabilities  of  partlos. 

Under  Ky.  St.  f  495,  where  a  deed  conveys 
land  lying  in  two  counties,  it  may  be  recorded 
in  that  county  in  which  the  greater  part  of  the 
land  lies,  so  as  to  operate  as  constructive  no- 
tice of  the  grantee's  title  to  the  eutire  land. — 
Shively  v.  Gilpin   (Ky.)  763. 

The  fact  that,  at  the  foot  of  a  deed  executed 
bj  a  mortgagor  conveying  the  mortgaged  prop- 
erty to  persons  to  whom  she  had  sold  it,  there 
was  an  unsigned  release  by  the  mortgagee  of 
all  its  intereet  in  the  property,  gave  the  pur- 
chasers, at  most,  only  notice  that  the  mortga- 
gee had  a  claim.— Fidelity,  Trust  &  Safety 
Vault  Co.  V.  Carr  ^.)  900;  Louisville  Bank- 
ing O.  V.  Same,  Id.;  Murray  v.  Same,  Id.; 
Carr  v.  Ross,  Id. 

Where  the  holder  of  a  title  bond  sold  his 
e<iuity.  executing  to  the  purchaser  a  new  title 
bond,  and  thereafter  attempted  to  sell  his  eq- 
uity to  another,  delivering  to  him  the  original 


bond,  the  equity  of  the  first  purchaser,  being 
the  older,  must  prevail. — Casteel  v.  Baudi's 
Adm'r  (Ky.)  996. 

A  recorded  deed  of  land  embraced  in  a  trun 
deed,  by  a  beneficiary  in  the  trust  deed,  will 
not  impart  constructive  notice  of  tlie  interest  of 
the  grantee  to  a  subsequent  purchaser  of  the 
legal  title,  as  the  deed  is  not  in  the  chain  of 
title.— Becker  v.  Stroeher  (Mo.)  1083. 

A  vendor  remaining  in  possession  after  the 
execution  of  a  deed,  and  who  accepts  the  price 
with  interest  from  the  date  of  the  deed,  is  lia- 
ble to  the  vendee  for  the  crops  raised,  but  not 
for  the  rental  of  the  property .^Siemers  v.  Hunt 
(Tex.  Civ.  App.)  118. 

{  6.     Bomedles  of  vendor. 

A  mortgagee  has  no  ground  to  complain  of  a 
sale  by  a  commissioner  to  satisfy  a  prior  ven- 
dor's lien,  where  he  was  present  at  the  sale 
and  made  uo  bid  in  excess  of  the  prior  lien. 
—Watson  V.  Childers  (Ky.)  18. 

An  agreement  between  vendor  and  purchaser, 
transferring  a  lien  from  one  tract  of  land  to 
another,  was  void  as  to  one  who  held  a  mort- 
gage on  the  tract  to  which  the  lien  was  trans- 
ferred.—Watson  V.  Childers  (Ky.)  13. 

A  bona  fide  Indorsee  before  matarity  of  a 
note  apparently  secured  by  a  vendor's  lien  held 
entitled  to  such  lien,  though  in  fact  it  did  not 
exist  as  between  the  immediate  parties  to  the 
original  transaction. — Qraves  v.  Kinney  (Tex. 
Sup.)  293. 

A  person  to  whom  vendor's  lien  notes  are 
transferred,  but  who  does  not  receive  a  con- 
veyance of  the  title  of  the  vendor,  does  not 
occupy  the  position  of  the  original  vendor, 
but  only  acquires  a  lien  on  the  land. — Mon- 
dine  v.  Pauls  (Tex.  Civ.  App.)  254. 

The  purchaser  of  real  estate  at  a  sale  fore- 
closing vendor's  lien,  having  knowledge  of 
facts  which  would  put  a  reasonably  prudent 
man  on  inquiry  as  to  the  ownership  of  machin- 
ery on  the  premises,  held  chargeable  with 
knowledge  of  the  facts. — Mnndine  t.  Pauls 
(Tex.  Civ.  App.)  254. 

In  an  action  to  recover  part  of  the  purchase 
price  of  land  and  foreclose  a  vendor's  lien,  it 
IS  error  to  refuse  to  charge  that  such  lien  ex- 
ists unless  there  was  agreement  to  waive  or  it 
was  understood  that  a  Tien  was  waived. — Cross 
V.  Kennedy  (Tex.  Civ.  App.)  318. 

Under  the  evidence  in  an  action  to  foreclose 
a  vendor's  lieu  held  ei^ror  to  charge,  without 
modification,  that  the  fact  that  a  lien  was  not 
retained  in  the  deed  or  note  was  not  sufficient 
to  justify  a  finding  that  the  lien  was  waived. 
—Cross  V.  Kennedy  (Tex.  Civ.  App.)  318. 

Where  note  is  given  in  payment  for  land,  the 
vendor  has  a  lien  on  the  same  by  implication, 
in  the  absence  of  a  reservation  of  the  lien  in 
the  note. — Brandenburg  v.  Norwood  (Tex.  Civ. 
App.)  587. 

A  transfer  of  a  note  given  in  payment  of  the 
purchase  price  of  land  carries  with  it  the  ven- 
dor's i;en. — Brandenburg  v.  Norwood  (Tex.  Civ. 
App.)  o87. 

Acceptance  by  vendor  of  reconveyance  after 
judgment  foreclosing  vendor's  lien,  as  author- 
ized by  the  decree,  held  not  to  have  constituted 
waiver  of  vendor's  right  of  action  against  ven- 
dee for  removal  of  improvements  subsequent  to 
the  decree.- Smith  v.  Frio  County  (Tex.  Civ. 
App.)  711. 

Where  a  decree  foreclosing  vendor's  lien  au- 
thorized reconveyance,  and  before  reconveyance 
vendor  sold  improvements  to  one  who  removed 
them,  acceptance  of  reconveyance  held  a  waiver 
of  a  right  of  action  against  the  purchaser. — 
Smith  V.  Frio  County  (Tex.  Oiv.  App.)  711. 

A  vendor  of  land,  whose  deed  retains  a  ven- 
dor's lien,  may,  on  his  vendee's  default,  brine 
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trespass  to  try  title,  and  recover  the  land  with- 
out retnrning  tiie  part  of  the  price  paid.— 
Walsh  V.  Ford  (Tex.  Oir.  App.)  854. 

I  6.     Remedies  of  purchaser. 

In  an  action  for  the  iinpnid  purchase  money 
of  land,  In  which  defendant  corporation  songbt 
and  was  granted  a  rescission,  defendant  is  not 
entitled  to  a  lien  for  purchase  money  paid  upon 
such  parts  of  the  land  as  have  been  sold  under 
jadgmeuts  in  the  action  to  satisfy  pre-existing 
liens. — ¥i.  Jefferson  Imp.  Co.  v.  Dupoyster 
(Ky.)  1048. 

Where  one  of  several  tenants  in  common 
sold  specific  parcels  of  fhe  land  to  different 
persons,  and  afterwards  sold  the  entire  land  to 
another,  his  co-tenants  cannot  ratify  the  sales 
of  the  specific  parcels,  so  as  to  deprive  the  pur- 
chaser of  the  whole  tract  of  his  lien  upon  tlie 
vendor's  interest  for  purchase  money  paid.— 
Ft  Jefferson  Imp.  Co.  v.  Di^oyster  (Ky.)  1048. 

VENUE. 

Ctfpartieuiar  actUma  or  proceedings. 

Against  corporations,  see  "Corporations,"  {  6. 

rriminal  prosecutions,  see  "Criminal  Law,"  {  8. 

On  bond  of  assignee  for  benefit  of  creditors, 
see  "Assignments  for  Benefit  of  Creditors,'' 
13.  . 

To  surcharge  guardian's  settlement,  see  "Guard- 
ian and  Ward,"  §  2. 

8    !•    Nature  or  snbjeot  of  aotlon. 

Under  Sayles'  Civ.  St  art  1194,  an  action 
to  set  aside  a  fraudulent  transfer  of  a  judg- 
ment may  be  brought  in  the  county  where  suen 
transfer  was  obtained,  though  the  defendants 
reside  in  another  county.— Li ndsey  t.  State 
(Tex.  Oiv.  App.)  832. 

VERDICT. 

DirectiDg  Terdict  in  civil  actions,  see  "Trial," 

i  6. 

In  civil  actions,  see  "Trial,"  J  16. 

In  criminal  prosecutions,  see  "Criminal  Law," 
§8  22,  23. 

In  garnishment  proceedings,  see  "Garnishment," 
8  4. 

Necessity  of  conformity  of  judgment  see  "Judg- 
ment,'^ §  3. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  {  20. 

VERIFICATION. 

Of  claim  against  decedent's  estate^  see  "Bzecu< 
tors  and  Administrators,"  {  5. 

VESTED  RIGHTS. 

Protection,  see  "Constitutional  Law,"  {  1. 

VICE  PRINCIPALS. 

See  "Master  and  Servant"  8  8. 

VIEW. 

By  jury,  see  "Trial,"  8  8. 

VINDICTIVE  DAMAGES. 

See  "Damages,"  8  1- 

WAGERS. 

See  "Gaming,"  {  1. 

WAGES. 

See  "Master  and  Servant,"  8  1. 


WAIVER. 

See  "Estoppel." 

Of  objections  to  particular  acta  or  jtroeeeHMg*. 
See  "Appearance";  "Trial,"  8  16. 
Selection  of  juror,  see  "Jury,"  J  3. 
Taxation  of  costs,  see  "Costs,"  8  4^ 

OfriglittorremecHea. 
Exemption  of  homestead,  see  "Homestead,"  {  4. 
Landlord's   lien   for   advance^   see   "Landlord 
and  Tenant"  8  4. 

WARDS. 

See  "Guardian  and  Ward." 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  i8  5-7. 

WATERS    AND    WATER    COORSES. 

See  "Drains." 

8    1.    Bnrface  iraters. 

Evidence  that  plaintiffs  land  was  low  and  had 
overflowed  before  defendant  company  dosed  a 
culvert  through  its  embanlcment  and  constracted 
a  drain  along  its  right  of  way  A«Id  admisaible 
as  tending  to  show  a  complete  defense  for  over- 
flow from  such  dosing-— Gulf,  C.  &  S.  F.  Ry. 
Oo.  v.  Wishart  (Tex.  Civ.  App.)  860. 

Instruction  in  action  for  overflow  of  land  frosn 
closing  of  culvert  held  erroneous  in  denying  re- 
covery, if  it  was  at  all  subject  to  overflow  be- 
fore said  closing.— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Wishart  (Tex.  Civ.  App.)  800. 

8  2.     ConTeyances  and  oostracta. 

A  partition  deed  construed,  and  AWd  to  re- 
serve to  the  owners  of  the  respective  tracts 
the  right  to  maintain  the  irrigating  ditches 
and  tanks  for  watering  stock,  and  nse  the 
water,  as  was  done  before  the  partition.— 
Stratton  v.  West  (Tex.  Civ.  App.)  244. 

8    S.    Fnblio  water  supply. 

A  city  property  owner  rany  sue  a  water  com- 
pany for  the  destruction  of  bis  property  by  fire 
by  reason  of  defendant's  failure  to  maintain  a 
water  supply  pursuant  to  its  contract  with  the 
city. — Graves  County  Water  Co.  v.  Ligon  (Ky.) 
725. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways";  "Municipal  Ooc- 
porations,"  {  7. 

WEAPONS. 

One  who  removed  the  cylinder  rod  of  a  pistol, 
and,  believing  that  the  pistol  was  thus  ren- 
dered incapable  of  shooting,  carried  it  about 
with  him  trying  to  sell  it  was  not  guilty  of 
unlawfully  carrying  a  pistol,  although  it  ap- 
peared that  the  pistol  could  be  made  to  shoot  by 
placing  the  cylinder  with  the  hands.— White  T. 
State  (Tex.  Or.  App.)  773. 

WIDOWS. 

Dower,  see  "Dower." 

Election  between  testamentary  provisions  an4 
other  tights,  see  "Wills,"  8  &. 

WILLS. 

Admissions  by  legatees,  see  "Evidence,"  8  6. 
Conferrinar  freedom  on  slaves,  see  "Slaves." 
Construction    and    execution,  of    powers,    set 
"Powers,"  81.   jgti.edbyGOOgle 
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Construction    and    execution    of    trusts,    see 

"Trusts." 
Specific  performance  of  contract  to  make  'will, 

.see  "Specific  Performance,"  I  1. 

8    1.    Hatnre  and  extent  of  testamentary 
poiver. 

The  proceeds  of  a  life  insurance  p(^cy  pay- 
able to  the  executor,  adminiBtrator,  or  assigns 
of  the  insured,  becoming  a  part  of  his  estate 
OB  his  death,  may  be  disposed  of  by  his  will, 
under  Rev.  8t  art  5334.— Fletcher  ▼.  Williams 
(Tex.  Civ.  App.)  860. 

{  S.     T«staiBentaT7  oayaolty. 

Bvidence  of  transactions  ocrurnne  after  the 
execution  of  the  will  held  iaadiiiiasibTe  in  a  con- 
test over  the  validity  thereof.— Wood  v.  Car- 
penter (Mo.)  172. 

Evideace  of  want  of  mental  capacity  held 
insufficient  to  sustain  a  judgment  setting  aside 
a  will.— Wood  v.  Carpenter  (Mo.)  172. 

f  3.     Recivisltes  and  TaUdity. 

A  will  cannot  be  set  aside  ttecause  the  tes- 
tator made  an  error  in  a  calculation  resulting 
in  the  statement  in  the  will  that  the  bequest 
made  to  a  certain  child,  considered  in  connec- 
tion with  certain  advancements,  renders  the 
share  of  such  child  equivalent  to  that  of  the 
other  children.— Wood  v.  Carpenter  (Mo.)  172. 

Evidence  of  undue  influence  held  insuflicient 
to  sustain  a  judgment  setting  aside  a  will.— 
Wood  V.  Carpenter  (Mo.)  172. 

A  will  held  revoked  by  decedent's  indorsement 
on    it    and    declarations. — Billington    v.    Jones  ', 
(Teun.)  1127.  1 

{  ^     Prokate,  estabUahment,  and  aiuirnl« 
■teat. 

A  will  may  be  probated  at  any  time  within 
10  years  after  testator's  death.— Reid's  Adm'r , 
v.  Benge  (Ky.)  097.  I 

Wliere  the  petition  in  a  will  contest  case 
does  not  allege  that  the  will  was  sicned  by 
testator's  wife,  and  not  b^  him,  evidence  to 
show  such  fact  is  inadmissible. — Wood  t.  Car- 
penter (Mo.)  172. 

§  5.     Conatmctlaj.  i 

Where  a  testator  directed  that  the  "interest 
and  profits"  of  a  fund  be  paid  to  his  daughter 
"annnally,"  the  principal  at  her  death  to  go 
to   her  surviving  children,   property  in   which 
the  fund  was  invested  having  sold  for  much  j 
more  than  the  amount  of  the  fund  originally  I 
invested,  the  daughter  was  not  entitled  to  the  , 
increase  in  value  as   "profits,"  but  to  the  in- 1 
come  thereof. — First  Nat.  Bank  v.  Lee  (Ky.)  i 
413.  I 

Where  a  testator  devised  all  of  his  estate  to  ] 
his  eight  children,  naming  as  one  of  them  "M.  ' 
8.  [dead],"  and  then  added  the  words,  "except 
M.  S.'s  five  children,  which  I  gave  one  dollar 
each,"  the  children  of  M.  S.  took  only  one  dol- 
lar each.— Sigler  v.  Tapp  (Ky.)  608. 

Under  will  devising  estate  to  slaves  at  death 
of  testator's  widow,  estate  held  to  go  to  the  sur- 
viving slaves  of  testator  and  the  descendants 
of  his  female  slaves  per  capita. — Miller  v.  Wil- 
son's Adm'r  (Ky.)  765. 

Under  Rev.  St.  c.  46,  art.  2,  8  S,  legacies  to 
slaves  held  not  to  be  defeated  by  their  failure 
to  serve  testator's  widow,  even  had  the  will 
expressly  required  them  to  do  so. — Miller  v. 
Wilson's  Adm'r  (Ky.)  755. 

The  widow,  having  failed  to  renounce  the 
provisions  of  the  will,  and  having  lost  by  her 
remarriage  that  part  of  the  estate  devi^  to 
her,  cannot,  after  the  time  for  renunciation  has 
expired,  claim  any  part  of  the  estate. — Ohen- 
Bult  v.  Scott  (Ky.)  759. 

Will  construed,  and  widow  held  to  take  a  de- 
feasible, fee  in  that  part  of  testator's  estate 
other  Us^^"  that  whicn  he  inherited  from  his 


her  U1» 


mother,  and  upon  her  remarriage  her  Interest 
ceased.— Chenault  v.  Scott  (Ky.)  758. 

Will  forbidding  sale  of  land  devised  for  a 
term  of  20  years  held  to  authorise  a  sale  for 
reinvestment  at  any  tim«.— Johnson  v.  Dumeyer 
(Ky.)  1025. 

Extrinsic  evidence  held  not  admissible  to  show 
the  circumstances  surrounding  testator  when  the 
will  was  made,  to  ohow  testator's  intent  to  lim- 
it a  provision  for  the  children  of  a  certain  per- 
son to  children  bom  prior  to  the  making  of  the 
will.— Gray's  Adm'r  v.  Pash  (Ky.)  1026. 

Will  construed  and  held  that  testator's  son 
took  the  estate  in  fee,  subject  to  the  trust  im- 
posed, but  could  not  sell  the  land  while  the 
trust  remained  unexecuted,— Ooatley  t.  Crowe 
(Ky.)  1029. 

Where  testatrix  in  her  will  defined  the  bound- 
aries of  city  lots  devised  to  the  inch,  the  uae 
of  the  words  "more  or  less"  did  not  cover  a 
distance  of  8  or  10  feet.— Krechter  v.  Otroto 
<Mo.)  358. 

Where  a  will,  in  devising  two  contiguous  lots 
of  land,  describes  the  dimensions,  the  lines  tw 
described  cannot  be  varied  or  controlled  by  pre- 
vious occupancy  to  a  different  line. — Krechter 
y.  Grofe  (Mo.)  358. 

Parol  evidence  of  the  circumstances  of  the 
testator  held  admissible  to  show  the  intent 
of  the  testator,  where  ambiguously  expressed 
in  his  will.— Lenz  v.  Sens  (Tex.  Oiv.  App.)  110. 

Will  held  to  attempt  to  dispose  of  entire  com- 
munity estate  owned  by  testator  and  his  wife, 
and  not  merely  of  his  naif  thereof. — Skaggs  T. 
Deskin  (Tex.  Civ.  App.)  793. 

8  6.  Blclrts  and  UablUtlM  of  deriaeea 
and  lag^teea— Natwr*  of  title  and 
rislrta  In  (onaral. 

Where  a  will  directed  that  testator's  slaves 
be  set  free  upon  the  death  of  his  widow,  and 
that  certain  legacies  be  then  paid  to  them,  the 
fact  that  the  slaves  were  emancipated  by  oper- 
ation of  law  prior  to  the  death  of  the  widow 
does  not  deprive  them  of  their  rizbt  to  the  lega- 
cies.- Miller  v.  Wilson's  Adm'r  (Ky.)  755. 

^e  interest  of  devisees  vested  at  the  instant 
of  testator's  death,  though  the  will  was  net 
probated  for  seven  years  thereafter.  —  Reid's 
Adm'r  V.  Benge  (Ky.)  907. 

Where  a  will  was  not  probated  for  seven 
I  years  after  testator's  death,  and  the  only  heir 
,  had  taken  possession  of  the  land  devised  and 
I  executed  a  mortgage  thereon,  the  devisees  are 
I  not  estopped  to  claim  the  land  as  against  the 
I  mortgagee. — Reid's  Adm'r  v.  Benge  (Ky.)  997. 

I  The  failure  of  the  testator  to  disclose  to  some 
person  where  his  will  could  be  found,  so  that 

'  It  might  have  been  probated  sooner,  cannot 
operate    as   an    estoppel    upon    the    devisees. — 

I  Beid's  Adm'r  v.  Benge  (Ky.)  897. 

I     Where  testator  devised  his  entire  estate  to  his 

I  children,  to  be  equally  divided,  a  proviso  "that 

:  none  of  it  shall  be  sold  until  my  youngest  child 

shall  be  of  lawful  age,"  does  not  prohibit  any 

devisee   from   selling   his   undivided   interest. — 

Roederer  v.  Hess  (Ky.)  1012. 

One  may  be  made  the  legatee  of  the  proceeds 
of  a  life  insurance  policy  taken  out  by  the  tes- 
tator on   his   own   life,   though   having  no   in- 
surable  interest   in   the   life  of  the  testator.— 
■  Fletcher  v.  Williams  (Tex.  Civ.  App.)  800. 

The  fact  that  the  possession  of  a  will  was 

I  intrusted  to  the  legatee  of  the  proceeds  of  an 

insurance  policy  on  the  testator's  life  would  not 

invalidate   the   bennest. — Fletcher   v.    Williams 

;  (Tex.  Civ.  App.)  800. 

j     Under  Rev.  St.  art.  1869,  an  heir  or  devlsae 

1  cannot  maintain  an  action  to  recover  property 

{ ijelonging  to  the  estate,  unless  it  is  alleged  and 

proved  mtt  there  are  no  debts  or  necessity  tqr 

'igitized  by '  _ 
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administration,  etc.— L««a  t.  Seidel  (Tex.  Civ. 
App.)  871. 

In  suit  by  legatee  to  recover  property  belong- 
ing to  the  estate,  alleeation  that  estate  is  sol- 
rent  is  insufflciott  to  show  that  there  is  no  ne- 
cessity for  administration,  so  as  to  authorize  the 
■uit.— Laaa  t.  Seidel  (Tex.  CIt.  App.)  871. 

A  devise  of  $800  out  of  a  $500  note,  if  en- 
titled to  sue  on  the  note,  should  make  the  dev- 
isee of  the  balance  a  party  defendant,  so  that 
the  judgment  may  be  complete  protection  to  the 
maker  against  further  litigation  thereon. — Laas 
v.  Seidel  (Tex.  CSt.  App.)  871. 

Snit  by  legatee  of  $300  out  of  a  $500  note 
held  to  be  on  the  note,  and  not  on  a  promise 
to  pay  legatee,  made  by  its  maker  to  the  devisee 
of  the  balance.— Laaa  v.  Seidel  (Tex.  Civ.  A19.) 
871. 

f  7.  ^—  Bpeolflo,  demonatratlTe,  and 
Ceneral  devlaea  and  becineita. 

The  fact  that  legacies  given  to  slaves  may 
have  been  given  to  enable  them  to  remove 
from  the  state,  in  order  that  they  might  be 
tree,  and  that  at  the  death  of  testator's  widow, 
when  the  testamentary  emancipation  took 
place,  the  legacies  were  no  longer  necessary 
for  that  purpose,  held  not  to  cause  them  to  fail; 
there  being  nothing  in  the  will  to  manifest  any 
such  purpose.— MiUer  v.  Wilson'*  Adm'r  (Ky.) 
76S. 

I  B,    <——  El««tleB. 

A  widow,  having  renounced  under  her  bus- 
band's  will,  is  not  liable  for  any  part  of  the 
costs  incurred  in  litigating  its  construction  and 
probate. — Morton's  Ex'rs  v.  Morton's  Ex'r  (Ky.) 

A  widow,  who  renounced  under  her  hnaband'a 
will,  was  not  chargeable  with  any  part  paid  by 
the  executors  as  taxes  on  personal  estate,  in  the 
absence  of  anything  to  show  that  the  only  item 
of  personalty  of  any  magnitude  in  which  she 
had  any  interest  for  the  ^ears  represented  by 
the  taxes  was  embraced  in  the  assessment.— 
Morton's  Ex'rs  v.  Morton's  Ex'r  (Ky.)  641. 

Wife,  accepting  bequest,  held  estopped  to  as- 
sert communilv  riRhts  in  other  property  dis- 
posed of  by  ner  husband's  will.— Skaggs  r. 
Deskiu  (Tex.  Civ.  App.)  703. 

i  0.  —  Void,  lapsed,  and  forfeited  de- 
Ttaes  and  bequests,  and  property 
and  laterosts  undisposed  of. 

A  lapsed  lecnoy  goes  to  the  residuary  legntpes. 
nnlei:!;  the  will  shows  that  testator  intended 
the  roKiduanr  gift  to  have  only  a  limited  effect. 
— Lenz  V.  Sens  (Tex.  Civ.  App.)  110. 

Will  construed,  and  residnarv  estate  held  not 
to  include  a  lapsed  legacy  of  larRe  amouiit  be- 
queathed to  testatrix's  niece. — Lens  v.  Sens 
(Tex.  Civ.  App.)  110. 

1 10.  —  HUtihtu  and  remedies  of  credit- 
ors of  devisees  and  legatees. 

Property  delivered  by  an  executor  to  the  bene- 
ficiary of  the  will  as  agent  of  such  executor 
held  not  liable  for  the  debts  of  such  beneficiarv. 
— Oox  V.  Patten  (Tex.  Civ.  App.)  64. 

WITNESSES. 

See  "Depositions";  "Evidence." 

Continuance  to  take  testimony  of  absent  wit- 
ness, see  "Oontinnauce." 

Experts,  see  "Kvidence,"  f  11. 

Opinions,  see  "Evidence,"  g  11. 

Perjury,  see  "Perjury." 

Testimony  of  accomplices,  see  "Criminal  Law," 
S§  7-13. 

i  I.  Aitondanee>  prodnotion  of  doon* 
ments,  and  compensation. 

Un(l*r  White's  Ann.  Code  Cr.  Proc.  art  524a, 
construed    with   articles   536,    537,    and    Laws 


1807,  p.  59,  If  6,  T,  held,  tliat  in  afl  cases, 
both  felonies  and  misdemeanors,  where  an  at- 
tachment is  issued  for  a  witness  on  an  affidavit 
that  he  is  about  to  move  out  of  tlie  comity, 
and  it  appears  to  the  court  that  he  cannot  give 
security  for  his  attendance,  the  court  must  dis- 
charge him  on  his  personal  recognizance. — Ex 
parte  Sheppard  (Tex.  Cr.  App.)  304. 

The  wife  of  a  party  to  a  snit  is  not  entitled 
to  pay  for  attendance  as  a  witness. — Texas  M. 
Ky.  Co.  V.  Parker  (Tex.  Civ.  App.)  583. 

g  2.     Competenojr. 

Under  Sand,  ft  H.  Dig.  (  2916,  snbd.  4,  a 
note  handed  by  a  husband  confined  in  jail  to 
his  wife  while  visiting  him  there,  is  inadmis- 
sible in  evidence  on  a  subsequent  trial  for  crime. 
—Ward  V.  State  (Ark.)  926. 

Where  a  prisoner  confined  in  jail  handed  a 
communication  to  a  third  person  to  his  wife 
while  visiting  him,  such  communication  was 
admissible  in  evidence,  though  taken  from  tha 
wife  against  her  wilL— Wan]  v.  State  (Ark.) 
926. 

In  an  action  on  a  policy  of  Insurance,  the 
widow  of  insured  was  not  competent  to  testify 
as  to  conversations  with,  or  acts  done  by.  or 
transactions  with,  decedent — Manhattan  Life 
Ins.  0>.  T.  Beard  (Ky.)  35. 

It  seems  that  the  mere  fact  that  an  actios 
by  her  husband  as  administrator  is  against  a 
"wrongdoer"  is  sufflcient  to  render  uie  wife 
competent  as  a  witness  aside  from  any  other 
reawn. — Board  of  Internal  ImproTement  for 
Lincoln  County  v.  Moore's  Adm'r  (Ky.)  417. 

The  wife  may  testify  for  plaintifC  in  an  ac- 
tion by  the  husband  as  administrator  to  re- 
cover damages  for  the  death  of  their  infant 
child,  thougn  she  and  the  husband  are  the 
joint  beneficiaries  of  the  recovery. — Board  of 
Internal  Improvement  for  Lincoln  County  v. 
Moore's  Adm'r  (Ky.)  417. 

A  grand  juror  held  not  competent  to  testify 
in  suit  for  libel  as  to  testimony  of  a  witness 
before  the  grand  jury.— Pritcnett  v.  Prisby 
(Ky.)  503. 

Plaintiff  was  a  competent  witness  as  to  his 
mental  condition  at  the  time  he  entered  into  a 
compromise. — Louisville  &  N.  R.  Co.  v.  Carter 
(Ky.)  608. 

A  surviving  partner  was  not  a  competent  wit- 
ness for  himself  as  to  the  purpose  for  which  a 
note  was  executed  by  the  deceased  partner  in 
the  firm  name.— Warren  Deposit  Bank  r. 
Yonnglove  (Ky.)  749. 

Where  an  heir  asserts  a  claim  against  the 
ancestor's  estate,  he  is  not  a  competent  witness 
for  himself  as  to  any  transaction  or  conversa- 
tion with  the  ancestor,  unless  the  other  heirs 
were  present  and  have  testified. — Carpenter  v. 
Carpenter  (Ky.)  814, 

The  cashier  and  stockholder  of  a  bank  htld 
not  disqualified,  by  Rev.  St.  1899,  i  4652,  from 
testifying  as  a  witness  to  a  transaction  with 
a  borrower,  since  deceased,  and  its  discount 
committee,  in  negotiating  a  loan. — Southern 
Commercial  Sav.  Bank  v.  Siattery's  Adm'r 
(Mo.)  1066. 

Objection  that  a  witness  was  incompetent 
because  her  husband  was  particeps  enminis 
cannot  be  sustained,  where  the  huslMnd  was 
not  indicted.- Burns  v.  SUte  (Tex.  Cr.  App.) 
303. 

Under  the  statute,  a  girl  eight  years  old  kdd 
properly  allowed  to  testify.— Click  v.  State 
(Tex.  Cr.  App.)  1104. 

Evidence  by  a  party  to  a  snit  relating  to  a 
transaction  with  a  decedent  held  inadmiasible, 
under  Rev.  St.  art  2302.— GiUaspia  v.  .Murray 
(Tex.  Civ.  App.)  2(^|,izedby'L.OOgle^ 
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I   3.    XumiaatioB. 

Kev.  St.  1899,  S  2206,  held  violative  of  Const, 
art.  2,  S  23.  providing  that  no  one  shall  be 
compelled  to  testify  against  himself  in  a  crim- 
inal case.— Ex  parte  Carter  (Mo.)  540. 

In  a  prosecution  for  horse  theft,  it  was  not 
error  to  permit  prosecnting  attorney  to  ask  de- 
fendant the  following  question:  "If  you  had 
stolen  that  mare,  would  yon  have  gone  on  the 
.-stand  and  testified  that  you  stole  her?" — Bums 
V.  State  (Tei.  Cr.  App.)  303. 

In  an  action  for  personal  injuries,  questions 
as  to  the  extent  of  plaintiff's  injuries  and  his 
suffering  therefrom,  asked  a  witness,  held  not 
leading.— St.  Louis  S.  W.  Ry.  Co.  of  Texas  v. 
Ball  (Tex.  Civ.  App.)  879. 

i  4.     OredlMIlty,   Impeaolimeiit,    ooatra- 
dlotlaii.  aad  oorroboratlaa. 

TTnder  Sand.  &  H.  Dig.  {  2959,  evidence  that 
plaintiff  in  an  action  on  a  fire  policy  had  been 
indicted  for  the  burning  of  a  bouse  is  not  ad- 
missible.—Stanley  v.  JiStna  Ins.  Co.  (Ark.)  432. 

Under  Snnd.  &  H.  Dig.  |  2959,  evidence  that 
plaintiff  in  an  action  on  a  fire  policy  bad  pre- 
viously owned  an  insured  house,  which  was 
burned,  was  inadmissible  for  the  purpose  of 
impeachment.— Stanley  v.  JGtna  Ins.  Co.  (Ark.) 
432. 

Defendants  should  have  been  permitted  by 
cross-examination  to  test  the  accuracy  of  a 
statement  made  by  a  witness  for  plaintiff. — 
O'Daniel  v.  Smith  (Ky.)  284. 

Where  a  witness  for  defendant  testified  that 
he  had  not  made  certain  statements  relating  to 
a  collateral  matter,  it  was  error  to  permit  the 
prosecution  to  prove  that  he  had  made  such 
statements.  —  Commonwealth  v.  Bright  (Ky.) 
(X>4. 

Refusal  to  require  witness  for  the  prosecution 
in  a  murder  case  to  state,  upon  cross-examina- 
tion, with  whom  she  lived.  Held  error.— Trabue 
V.  Commonwealth  (Ky.)  718. 

In  a  prosecution  for  theft  of  a  buggy  and 
harness,  testimony  by  a  witness  for  the  state, 
who  claimed  that  he  acted  as  a  detective  in 
the  transaction,  that  a  third  person  reported 
to  him  that  he  had  bought  a  buggy  and  harness 
from  defendant  and  bad  sold  it  to  another  par- 
tv,  etc..  held  nut  admissible. — Mercer  v.  State 
(Tex.  Cr.  App.)  .555. 

Question,  asked  witness  for  defendant,  wheth- 
er she  had  so  testified  to  an  alibi  for  defendant 
in  other  cases,  held  not  admissible  to  destroy 
her  credibility. — Mercer  t.  State  (Tex.  Or.  App.) 
555. 

A  witness  cannot  be  impeached  for  truth  by 
showing  her  reputation  for  chastity  is  bad, 
except  by  asking  her,  on  cross-examination,  if 
she  is  a  <-omman  prostitute. — Hall  v.  State 
(Tex.  Cr.  App.)  783. 

Byidence  of  the  possession  of  a  pistol  by  a 
witness  for  the  defense,  in  a  pi-osecution  for  as- 
sault with  intent  to  murder,  held  inadmissible 
to  show  that  the  witness  was  acting  with  de- 
fendant.—(^/ollins  T.  State  (Tex.  Cr.  App.)  840. 

The  impeachment  of  a  witness  for  the  defense 
in  a  prosecution  for  assault  with  intent  to  mur- 
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der,  by  evidence  of  threats  to  kill  a  third  person. 
held  erroneous. — CJoUins  v.  State  (Tex.  Cr.  App.) 
840. 

In  prosecution  for  rape,  redirect  testimony 
that  all  the  women  in  the  nei|;hborhood  were 
afraid  of  defendant  held  inadmissible,  notwith- 
standing certain  cross-examination. — Hefner  v. 
State  (Tex.  Cr.  App.)  841. 

Under  the  statute  requiring  warning  before 
any  statement  made  by  one  under  arrest  can 
be  intro<1uced  in  evidence,  such  a  statement  can- 
not be  shown  to  dispute  defendant's  answer  to 
a  question  on  cross-examination,  though  he  an- 
swered without  objection.  —  Johnson  v.  State 
(Tex.  Cr.  App.)  845. 

In  a  prosecution  for  assault  with  intent  to 
murder,  the  state  was  properly  permitted  to 
show  by  the  prosecutrix,  who  was  hostile  to- 
ward it,  the  state  of  feeling  existing  between 
her  and  accused. — Baines  v.  State  (Tex.  Cr. 
App.)  847. 

The  state  may  prove  that  defendant  had  been 
charged  with  theft,  as  affecting  his  credibility. 
—Click  T.  State  (Tex.  Or.  App.)  1104. 

Where,  in  a  proceeding  in  gamishment  to 
reach  a  certain  bank  depocrit,  the  judgment 
debtor  has  testified  that  oe  had  assigned  all 
his  interest  in  the  money  to  the  intervener  at 
a  certain  time,  testimony  that  after  such  time 
the  debtor  said  the  money  was  his  is  admissible 
to  Impeach  such  testimony. — Norton  t.  Maddox 
(Tex.  Civ.  App.)  319. 

Evidence  of  a  single  transaction  not  material 
to  the  issue  is  inadmissible  to  impeach  a  wit- 
ness.—Harrington  V.  Olailin  (Tex.  Civ.  App.  I 
898. 

WORK  AND  LABOR. 

Liens  for  wwk  and  materials,  see  "Mechanics' 
Liens." 

Right  of  laborers  to  lien  under  railroad  con- 
tractor's bond,  see  "Railroads,"  {  3. 

The  allegations  of  a  petition  in  an  action  to 
recover  for  services  performed  relying  on  prom- 
ises, fraudulently  made,  to  make  will  in  plain- 
tiffs  favor,  held  not  demurrable. — West  v. 
Clark  (Tex.  Oiy.  App.)  215. 

WRITS. 

Particular  write. 

See  "Execution";  "Garnishment,"  |  2;  "In- 
junction"; "Mandamus";  "Prohibition";  "Quo 
Warranto";  "Replevin";  "Sequestration." 

Writ  of  error,  see  "Appeal  and  Error." 

WRONGFUL  EXECUTION. 

See  "Execution,"  {  6. 

WRONGS. 

See  "Torts." 

YEAR. 

Estates  for  years,  see  "landlord  and  Tenant." 
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